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COURT  RULES 


SUPRBHB  COURT  OF  CALIFORNIA 


Rules  Govenung  Pedtions  from  Persons  Twice  Convicted  of  Felony  Under 
Section  1,  Article  VII,  of  the  Constitution. 


The  Justices  of  the  Supreme  Coart  will 
hereafter  require  all  persons  who  hare  been 
twice  convleted  of  felony  to  comply  with 
the  following  rules  in  presenting  their  peti- 
tions for  a  recommendation  by  the  Justices 
for  the  granting  of  a  pardon  or  commuta- 
tion of  aentonce. 

I. 

There  shall  be  filed  by  or  on  behalf  of  the 
person  seeking  such  recommendation  a  peti- 
tion In  writing  setting  forth  the  grounds  up- 
on which  he  claims  the  pardon  or  commuta- 
tion. Such  petition  must  be  accompanied 
by  proof  that  copies  thereof  have  been  served 
upon  the  Judge  of  the  superior  court  and  the 
district  attorney  of  the  county  in  which  the 
last  conviction  of  the  petitioner  was  had,  and 
also  by  proof  that  notice  of  said  Intended  ap- 
plication has  been  published  in  a  daily  paper 
of  said  county  for  ten  days  prior  to  the  fll< 
Ing  of  the  petition.  If  no  dally  paper  is  pub* 
lished  In  the  county  the  notice  must  be  pub- 
lished In  two  anccesslTe  issues  of  a  weekly 
paper.  If  no  paper  iu  published  in  the  coun- 
ty the  notice  must  be  posted  at  the  court 
house  and  at  the  post  office  of  the  county 
seat  for  two  weeks. 

II. 

There  shall  be  filed  with  the  petlUon  a 
typewritten  copy  of  the  evidence  upon  which 


said  last  conviction  was  had  If  any  written 
transcript  of  such  evidence  is  in  existence, 
provided  that  if  there  was  an  appeal  from 
said  conviction  upon  a  bill  of  exceptions 
showing  the  substance  of  the  evidence — a 
copy  of  the  transcript  of  the  record  may  be 
used  or  referred  to.  If  there  was  no  appeal, 
a  copy  of  the  transcript  of  the  official  report- 
er's notes,  certified  by  the  county  clerk, 
must  be  furnished,  If  a  transcript  Is  on  file. 
If  not  there  must  be  a  statement  of  the  sub- 
stance of  the  eviden(»  accompanied  by  proof 
of  service  of  such  statement  on  the  Judge  of 
the  superior  court  and  the  district  attorney 
of  the  county  in  which  the  conviction  was 
had.  If  any  affidavits  as  to  newly  discover- 
ed evidence  or  other  new  matters  are  pre- 
sented In  support  of  the  petition,  proof  of 
similar  service  must  be  mad& 

nL 

There  must  also  be  presented  with  the 
application  a  duly  certified  copy  of  the  peti- 
tioner's prison  record  under  his  last  and  all 
prior  convictions,  as  well  as  a  statement  of 
the  time  and  place  of  such  convictions. 

W.  H.  BBATTT,  a  J. 

LUOIBK  SHAW,  J. 

U.  0.  BLOSS,  J. 

F.  W.  HBNSHAW,  J. 

W.  a.  LOBIOAN,  J. 
Adopted  August  28,  1907. 
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WITTENBERG  t.  NOKTEtERN  IDAHO 
PINE  LUMBER  CO..  Umited 
(RICHARDS,  Interyener). 

(Supreme  Court  of  Idabo.   Not.  29,  1912.  On 
Rehearing.  April  U.  ISIS.) 

1.  Appeal  and  Ebbob  (J  lOll*)— FraraHOB- 

OONFUdlNO  EVIOKNCB. 

Where  a  contract  is  made  between  N.  I.  P. 
li.  Co.  and  B..  whereby  R  agreea  to  advance 
money  to  aaid  company  to  be  used  by  the  com- 
pany in  its  buBioeBS  of  manafacturing  lum- 
ber and  the  delivery  ot  Iokb  and  lumber  to  R.. 
and  an  action  is  brought  By  W.,  a  creditor  of 
the  N.  I.  P.  L.  Co.,  to  recover  a  debt,  and  a 
receiver  ia  appointed,  and  B.  uitervenea  and 
Beta  up  the  advances  he  has  made  and  claims 
a  lien  upon  said  propert?  taken  possesBioa  of 
by  the  receiver,  under  a  contract,  and  in  the 
tricil  of  the  case  the  court  finds  that  the  com- 
pany is  in  DO  way  iiuiebted  to  R.  and  denies 
the  lien,  and  there  la  a  conflict  in  the  evidence, 
this  court  will  not  reverse  the  action  of  the 
trial  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  S98S-8989;  Dec.  Di<.  | 
lOll.*] 

2.  Loos  AND  LoGOiita  <|  88*)— Lien  fob  Ad- 
vances—Sdfficiehot  or  Evidence. 

Evidence  in  this  case  examined,  and  held 
to  be  sufficient  to  sustain  the  findings  and  judg- 
ment of  the  trial  court. 

[Ed.  Note.— Por  other  cases,  sea  LogB  and 
1^1^,  Cent  Dig.  |i  89-1^;  Dee.  Dig.  | 

On  Rehearing. 

8.  Appeal  and  Ebbob  (|  835*)— Reheabinq 

—New  Pabtt. 

Where  the  trial  court  makes  findings  upon 
all  the  isaaes  in  the  case  and  enters  judgment 
and  upon  appeal  the. findings  and  Jfldgment  are 
affirmed,  and  a  rehearing  is  granted  in  this 
court,  and  upon  the  rehearing  the  appellant 
coDtenda  tliat  a  new  trial  should  be  granted, 
and  that  a  new  par^  be  made  a  party  defend- 
ant and  brou^t  into  the  case  by  proper  serv- 
ice, and  it  appears  from  the  record  filed  on 
appeal  that  uie  subject-matter  alleged,  in  the 
application  to  have  a  new  party  brought  in 
was  not  involved  In  the  case  appealed  and  de- 
dded  In  the  former  o^nion,  mch  opinion  will 
be  affirmed  and  a  new  trial  will  be  denied. 

[Bd.  Note.— Fw  other  caaea,  see  Appeal  and 
Enor^  Cent  Dig.  H  8241-8248;  Dae.  Dig.  I 

Appeal   from  District  Court,  Kootenai 

County;  Jobn  M.  FI7XUI,  Judge. 

Action  by  WllUam  Wittenberg  against  the 
Korttaern  Idaho  Pine  Lumber  Company,  lim- 


ited, and  Harry  A.  Richards  Intervenes. 
From  the  Judgment  and  denial  ot  new  trial, 
intervener  appeals.  Afltrmed,  and  imr  trial 
denied  on  rehearing. 

Jobn  P.  Gray  and  Frank  U.  McCarthy, 
both  of  Coeur  d'Alene,  for  appellant  Elder 
&  Elder,  of  Coenr  d'Alene,  for  respondent  re- 
ceiver. O.  H.  Potts,  of  CfBor  d'Alene^  for  re- 
spondent Wittenberg. 

STEWART.  C.  J.  This  action  was  Insti- 
tuted in  the  district  court  of  Kootenai  coun- 
ty by  William  Wittenberg  against  the  North- 
em  Idaho  Pine  Lumt>er  Company,  Limited,  a 
corporation,  to  recover  the  amount  due  on 
two  promissory  notes  and  for  the  purpose  of 
having  a  recover  appointed  to  take  charge 
of  the  property  owned  and  possessed  by  the 
company.  The  suit  is  founded  on  two  prom- 
issory notes,  the  first  of  which  is  dated  May 
2S,  1907.  for  the  sum  of  f760,  due  In  six 
months,  payable  to  F.  T.  C^unp,  and  signed 
by  the  Northern  Idaho  Pine  Lumber  Com- 
pany, Limited,  and  Indorsed,  "Pay  to  Wil- 
liam Wittenberg.  P.  T.  Camp."  The  second 
note  Is  dated  June  1,  1907,  for  the  sum  of 
$4,000.  and  Is  payable  to  WUUam  Witteaa- 
berg,  and  executed  by  the  same  company, 
and  Indorsed,  "$2,000.  March  12. 1911."  The 
complaint  also  alleges  that  such  notes  are 
due  and  hare  not  been  paid,  and  asba  Judg- 
ment 

The  complaint  in  addition  to  the  above  al- 
l^atlons,  sets  forth  the  facts  upon  which 
a  receiver  la  asked  to  be  appointed  to  take 
charge  of  the  property  of  the  Northern  Ida- 
ho Pine  Lumber  Company.  The  grounds  al- 
leged for  the  appointment  of  such  receiver  in 
brief  are:  That  the  sawmill  owned  by  the 
company  was  destroyed  by  fire,  and  that  the 
insurance  upon  said  property  bad  been  paid 
to  one  Harry  A.  Richards  and  applied  on 
his  own  personal  account  and  had  not  been 
ai^lled  to  the  payment  of  creditors  ot  the 
company,  and  that  mortgages  have  been  giv- 
en npon  the  property  ot  the  company,  and 
d^ts  created,  and  that  such  company  is  In- 
solvoit ;  that  the  president  and  secretary  of 
the  company  and  Harry  A.  Richards  have 
conspired  together  for  the  purpose  of  plac- 
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Ing  all  the  pfropcrtjE-and  assets  of  the  com- 
■pal^f.ia  t^f  P98|wipalo&  of  Richards  for  the 
'pacpt^  of  idefhludlilg  the  plalndfF  and  oth- 
er ctecUton.  An  aflBdavit  was  also  filed  sup- 
porting the  allegations  of  the  coiqplajnt,  and 
upon  the  hearing  the  coart  appointed  George 
Ott  lec^ver  of  the  company,  on  the  24th  of 
August,  191I4  and  the  recelTer  qualified  and 
took  possession  of  the  auets  and  property 
which  he  found  located  at  the  place  where 
the  defmdant  company  was  dMng  boslnesa. 
Thereafter  the  receiver  filed  an  answer  to 
the  complaint  in  Intervention,  and  in  such 
answer  denied  any  right,  title,  or  Intnest  of 
Richards  In  or  to  said  property.  A  petition 
In  interraitlon  was  filed  In  said  cause  by 
Harry  A.  Blchards,  the  appelant,  and  in 
this  petition  Blchards  sets  forth  that  on  the 
26th  of  January,  1910,  he  made  a  contract 
with  the  lumber  company,  under  the  terms 
of  wUch  he  was  to  make  advances  to  said 
company  of  sums  of  money  as  required  by 
the  comjiany  in  the  conduct  of  its  business, 
and  in  pursuance  of  the  terms  and  condi- 
tions of  the  contract  took  possession  of  the 
property  conveyed  thereby,  and  sold  and  dis- 
posed of  such  property  as  partial  payments 
of  iidvancee,  before  the  rights  of  credltOTs 
of  the  company  attached.  In  accordance 
with  such  contract,  between  the  26th  of 
June.  1910.  and  the  29th  of  August,  1911,  he 
adranced,  on  behalf  of  defendant  the  sum 
of  $32,211 ;  that  he  rec^ved  from  the  sales 
of  lumber  and  ottm  timber  products  f9.S66.- 
17,  which  amount  was  credited  upon  the  ad- 
vances made;  that  on  the  23d  of  August, 
1911,  the  defendant  was  indebted  to  said 
Richards  in  the  sum  of  |22,614.&3,  and  that 
at  such  times  he  held  Invoices  for  goods 
which  were  then  on  the  premises  of  defend- 
ant, and  the  indebtednesa  was  in  the  nature 
of  advances;  that  during  said  periods  of 
time  he  was  in  possession  of  and  entitled  to 
the  possession  of  all  the  white  pine  and 
western  i^ne  No.  4  and  other  pine  and  lum- 
ber and  logs  afloat  In,  the  river,  and  had  the 
right  to  enter  upon  the  premises  of  defendant 
and  to  remove  any  and  all  of  said  lumber 
and  logs  and  to  dispose  of  the  same  In  ac- 
cordance with  the  contract,  together  with 
the  rij^t  to  sell  and  dispose  of  all  lumber  in 
pile  in  the  yards  of  the  defendant  and  all 
logs,  together  with  all  unfinished  lumber 
products,  and  apply  the  same  upon  advances ; 
that  all  the  money  advanced  was  used  In  the 
business  of  acqnlrlng  said  property  describ- 
ed In  the  contract ;  that  all  the  property  tak- 
en possession  of  by  the  receiver  was  acquir- 
ed by  the  company  by  reason  of  such  ad- 
vances, and  that  the  recover  was  so  Inform- 
ed at  the  time  he  took  such  possession ;  that 
the  petitioner  In  Intervention  claimed  the 
right,  title,  and  interest  in  and  to  said  prop- 
erty by  reason  of  his  contract;  that  the  pos- 
session of  the  receiver  was  unlawful  and 
wholly  without  right;  that  the  value  of 
said  property  Is  about  fl6,00a  Other  facts 
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are  alleged  in  the  aivlication  for  Interven- 
tion, but  they  are  not  material  upcm  the 
conaddwation  of  the  questtons  presented  npon 
aroeaL 

The  complaint  In  intervention  was  permit- 
ted, and  the  facts  allied  in  the  answer 
made  by  the  intervener  to  the  cwuplalnt 
were  substantial^  in  the  language  of  the 
application  of  tiie  petitl<m  in  intervention,  as 
above  referred  to.  The  receiver  also  filed 
an  answer  to  the  complaint  in  Intervention, 
and  denied  the  material  allegations  of  the 
complaint  in  intervention.  The  plaintiff  also 
filed  an  answo-,  denying  the  auctions  of 
the  complaint  in  interventton.  Upon  these 
issues  Uie  cause  was  tried  to  the  court,  and 
findings  of  fact  and  oonclnsions  of  law  wwe 
made  in  favor  of  the  receiver,  and  it  was 
decreed  that  the  intervener,  Harry  A.  Rich- 
ards, had  no  lien  ui>on  the  iwoperty  of  the 
Northern  Idaho  ^e  Lumbar  Company,  lim- 
ited, in  the  possession  of  the  receiver,  and 
that  said  Intervener  is  estopped  from  assert- 
ing or  claiming  any  lien  upon  the  property 
of  the  defendant  company,  or  any  portion 
thereof  in  the  possesion  of  the  receiver.  A 
motion  for  a  new  trial  was  made  and  over- 
ruled, and  this  amieal  Is  firom  the  Judgmoit 
and  from  the  order  oTemiling  a  motion  for 
a  new  trial. 

[1,2]  Many  errors  are  assigned,  but  the 
principal  argument  of  counsel  for  appellant 
is  based  wholly  upon  the  proposition  wheth- 
er, under  the  evidence,  the  appellant  Is  ea- 
titled  to  an  egnltabie  lien  against  the  prop- 
erty Involved  and  taken  possession  of  by  the 
receiver,  and  whether  he  has  power  to  take 
possession  of  such  property  and  sell  and  ^s- 
pose  of  the  same  and  apply  the  proceeds 
thereof  in  payment  of  sums  due  him  for  ad- 
vances made  under  the  terms  of  the  contract 
entered  into  between  Harry  A.  Richards  and 
the  Northern  Idaho  Pine  Lumber  Company. 

The  court  found  that  on  the  26th  day  of 
January,  1910,  the  Northern  Idaho  Pine  Lum- 
ber Company,  Umlted,  had  a  large  lumber 
manufacturing  plant  situated  at  Lane  In  the 
county  of  Kootenai,  Idaho,  at  which  place 
was  also  located  many  of  its  tangible  assets ; 
that  it  conWued  its  lumber  manufacturing 
operations  subsequent  to  said  date  and  up 
to  the  month  of  December,  1910,  and  carried 
on  a  large  and  extensive  business  in  the 
manufacture  of  lumber  and  In  buying  and 
handling  lumber  products  for  manufacture; 
that  on  the  26th  day  of  January,  1910,  Ridi- 
ards  and  the  lumber  company  entered  into 
a  certain  contract,  under  the  terms  of  which 
Richards  advanced  to  the  company  large 
sums  of  money;  that  he  did  not  apply  all  of 
the  proceeds  of  the  sales  of  lumber  under 
said  contract  in  payment  of  the  advances 
made  by  him  to  said  company;  that  all  of 
the  logs  and  lumber  mentioned  in  the  con- 
tract remained  in  the  possession  of  the  com- 
pany, and  car  load  shipments  were  made 
from  time  to  time  on  the  order  of  Richards 
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to  the  Falls  City  Lumber  Company,  and  that 
Richards  never  took  possession  of  the  prop- 
erty described  in  the  contract  before  the 
rights  of  creditors  of  the  company  or  third 
persons  attached;  that  Richards,  between  the 
26th  day  of  January,  1910,  and  the  29th  day 
of  Aaguat,  1911,  advanced,  to  the  company 
the  sum  of  $18,711,  and  during  said  time  he 
credited  to  the  company,  from  the  proceeds 
of  sales  of  lumber  shipped  to  him'  under  said 
contract,  the  sum  of  $9,666.47;  that  the  com- 
pany Is  entitled  to  credit  for  cars  shipped 
to  the  Falls  City  Lumber  Company  on  Rich- 
ards*  order;  that  the  company  is  entitled 
to  credit  for  numerous  car  loads  of  ship- 
ments of  lumber  made  on  his  order  nnder 
said  contract,  for  which  Richards  failed  to 
allow  the  company  credit;  that  22  car  loads 
of  lumber  were  shipped  under  said  ecmtract 
in  fifay,  June,  and  July,  1911,  to  Richards, 
for  which  he  failed  to  give  defendant  credit, 
and  that  lumber  to  the  ralue  of  at  least  $18,- 
610.18  was  shipped  to  the  Falls  Olty  Lumber 
Company  under  the  order  of  Richards,  which 
has  never  been  credited  to  advances  made 
under  said  contract;  that  the  accounts  of 
Richards'  and  the  Falls  City  Lumber  Compa- 
ny were  so  Intermingled  and  confused  by 
Richards  and  under  his  orders  that  It  was 
his  duty  to  make  complete  showing  as  to 
the  whole  transaction ;  tiiat  the  total  amount 
of  money  advanced  by  Richards  to  the  com- 
pany was  $32,211;  that  $8,500  was  advanced 
on  what  was  termed  the  "tie"  contract,  and 
was  separate  from  the  contract  sued  upon; 
that  $5,000  of  this  was  advanced  on  the  cut 
of  1009,  and  Is  not  a  proper  claim  under  the 
contract  sued  on;  that  Richards  was  never 
In  the  possession  or  entitled  to  tlw  posses- 
sion ot  the  lumber  In  pUea  In  the  yards  of 
Qie  company  and  never  in  possessioa  or  en* 
titled  to  the  possession  of  13ie  lumber  In  the 
shop  or  In  the  cars  or  manofaetared  at  the 
lumber  manufacturing  plant,  and  was  never 
oititled  to  the  possession  of  the  logs,  or  any 
of  the  logs,  banging  to  the  con^ny ;  that 
the  money  received  by  Richards  was  used  In 
the  buslneeB  of  the  comjiany;  that  the  com- 
pany never  dedicated  the  property  owned 
by  the  company  or  the  proceeds  of  the  same 
to  the  payment  of  advances  made  by  Bi^- 
ards;  that  the  contract  entered  Into  by  Rldi- 
ards  and  the  company  deserlbaA  In  the  com- 
plaint was  not  aatboriied  by  the  board  of 
directors  of  the  corporation  or  by  a  major- 
ity therectf  or  by  any  executive  committee  ot 
•aid  board  ti  directors;  that  said  contract 
was  executed  by  P.  O.  Sullivan,  the  president 
of  the  company,  and  I.  W.  Feighner,  the  sec- 
retary, and  that  the  company  shipped  lumber 
to  Richards  on  Us  ordn  under  said  con- 
tract ;  that  there  was  no  consi^cy  between 
Fdglmer,  SnlUvan.  and  Blehards ;  that  Rich- 
ards has  tbe  control  and  management  of  the 
Falls  City  Lumber  Company,  and  has  a  large 
flnanrial  Interest  in  the  ctnnpany  and  the 


controlling  interest;  that  the  company  is  a 
corporation  organized  and  existing  under  the 
.  laws  of  the  state  of  Washington  and  doing 
business  la  the  state  of  Washington,  and 
does  not  transact  any  business  In  the  county 
or  state,  and  that  said  company  Is  not  with- 
in the  jurisdiction  of  the  court;  that  Rich- 
ards, between  the  26th  day  of  January,  1910, 
and  the  25th  day  of  August,  1911,  for  the 
purpose  of  securing  large  financial  gains  for  - 
himself  and  the  Falls  City  Lumber  Com- 
pany, wrongfully  and  without  right  and  au- 
thority caused  a  large  portion  of  the  assets, 
lumber,  and  property  of  the  lumber  company 
to  be  delivered  to  the  Falls  City  Lumber 
Company,  and  that  the  receiver  has  no  infor- 
mation or  any  way  of  determining  the 
amount  of  the  assets,  lumber,  and  property 
which  were  delivered  to  the  Falls  City  Lum- 
ber Company,  and  that  there  is  now  due  the 
lumber  company  by  reason  of  the  acte  of 
Richards  in  delivering  the  property  and  as- 
sets of  the  said  company  to  the  Falls  City 
Lumber  Comimny,  from  said  Richards  and 
the  Falls  City  Lumber  Company,  tbe  sura  of 
at  least  $18,610.18;  that  said  property  was 
delivered  to  the  Falls  City  Lumber  Company 
under  the  orders  of  Rlcbards;  that  during 
the  month  of  December,  1011,  the  sawmill  of 
the  defendant  was  destroyed  by  fire ;  that . 
there  was  Insurance  on  the  same  for  the  sum 
of  $22,900;  that  Harry  A.  Richards  received 
the  money  paid  upon  said  insurance  and 
paid  it  out  on  behalf  of  defendant;  and  that 
he  has  received  from  the  proceeds  of  the 
sales  of  lumber  shipped  to  him,  and  under 
bis  orders  under  the  contract,  an  amount 
more  than  sufficient  to  reimburse  him  for  all 
advances. 

From  these  facts  the  court  made  the  fol- 
lowing conclusions  of  law:  That  the  inter- 
vener, Harry  A.  Richards,  has  no  Hen  upon 
the  property  of  the  Northern  Idaho  Pine 
Lumber  Gbmpany  now  In  the  bands  of  the 
receiver,  and  is  estopped  from  asserting  or 
claiming  any  lien  upon  the  property  of  the 
defendant  company  in  the  hands  of  the  re- 
ceiver. Judgment  was  rendered  accordingly. 

The  contention  of  the  appellant  la  based . 
wholly  upon  the  contract  dated  January  26, 
1910,  made  between  the  Northern  Idaho  Fine 
Lumber  Company,  Limited,  and  Hanry  A. 
Richards,  and  the  evidence  showing  the  acts 
of  the  partleB  nnder  such  contract  By  the 
terms  of  this  contract,  the  company  agrees 
to  aeU  to  XUcbarda  the  entire  ou^t  of  Ite 
mill,  sltnated  at  Lane^  consisting  of  white 
pine  and  western  pine  Na  4  and  better,  and 
tbe  convany  agrees  to  handle  all  At  and 
temarack  that  niay  be  among  Uie  logs  of 
party  of  the  first  part  by  aelUng  and  dispos- 
ing of  tlie  same,  and  the  balance  of  the  fir  and 
tamarack  Is  to  be  cat  Into  dimensions  and 
handled  by  Richards.  It  Is  farther  provided 
that,  when  the  company  sells  the.  fir  and 
tamarack  and  receives  a  price  of  $10.60  m 
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better  per  tfaonsand  feet,  then  the  part7  of 
the  second  part  shall  be  entitled  to  a  coin- 
mlsaion  of  50  centa  per  tboasand  feet  for  all 
logging  80  sold  by  the  company,  and  la  enti- 
tled to  dednct  the  same  from  any  moneys 
which  come  Into  his  possession  under  the 
terms  of  the  contract  The  party  of  the 
second  part  agrees  to  advance  $6  per  thou- 
sand feet  on  all  logs  afloat  in  the  river  bear- 
ing the  brand  of  the  company  (describing  the 
brand).  Richards  also  agrees  to  make  a 
mazlDium  advance  on  lumber  as  the  same 
goes  In  pile  In  accordance  with  the  contract 
(specifying  the  rate  per  thousand  feet).  It 
Is  further  provided  that  such  advances  on 
lumber  are  to  be  made,  less  the  advances  al- 
ready made  on  logs,  and  difTerent  grades  of 
lumber  are  to  be  piled  In  such  a  way  as  to 
enable  the  parties  to  conveniently  made  esti- 
mates and  grades.  Then  follows  a  provision 
that  the  company  will  give  Its  notes,  paya- 
ble on  demand,  to  cover  all  advances  made 
by  Richards,  which  not^  are  to  be  absorbed 
by  the  company  making  credits  thereon  upon 
the  proceeds  of  sales  as  follows :  (Then  the 
rate  per  thousand  is  prescribed) — remitting 
the  balance  of  the  proceeds  to  the  company. 
The  lumber  was  to  be  billed  in  the  name 
and  under  the  orders  of  Richards,  and  Rich- 
ards was  to  receive  8  per  cent  net  commis- 
sion on  the  lumber,  after  deducting  the 
freight  except  on  lath,  on  which  he  was  to 
receive  10  cents  per  thousand.  Then  fol- 
lows a  number  of  provisions  with  reference 
to  grading  the  lumber  and  shipping  It  and 
commissions  paid  and  other  provisions,  im- 
material in  the  consideration  of  the  ques- 
tion involved  In  this  case.  Then  follows 
this  provision:  "The  party  of  the  first  part 
further  agrees  that  the  legal  title  to  the  said 
logs  and  to  the  said  lumber  shall  pass  to  the 
party  of  the  second  part  as  soon  as  advances 
are  made  thereon  by  the  said  party  of  the 
second  part,  and  the  same  shall  then  become 
and  be  the  property  of  the  party  of  the  sec- 
ond part  And  the  said  party  of  the  first 
part  agrees  to  guarantee  all  logs  hereunder 
to  be  free  from  laborers'  liens,  or  other  Hens, 
and  further  agrees  to  hold  the  party  of  the 
second  part  harmless  from  any  and  all  lia- 
bility arising  from  Hens,  mortgages,  or  claims 
of  any  kind,  by  outside  parties  against  the 
said  party  of  the  first  part,  and  against  any 
loss  thereof.  •  •  • "  This  is  followed  by 
another  general  provision  covering  the  sub- 
ject which  in  effect  provides  that.  In  the 
event  the  party  of  the  first  par^  should  fail 
to  remove  the  lumber  upon  which  advances 
have  been  made,  the  party  of  the  second 
part  might  enter  upon  the  premises  and  re- 
move the  lumber  at  such  times  and  in  such 
a  way  as  the  party  of  the  second  part  might 
see  fit,  and  place  the  same  on  board  cars  and 
dispose  of  the  seme  in  accordance  with  the 
terms  of  the  contract.  And  ta  case  the  com- 
pany fiaila'  or  reftues  to  manutactare  the 


logs,  on  wlildi  the  party  of  the  second  part 
made  advances,  into  lumber  in  accordance 
with  the  terms  of  the  contract,  then  the  par- 
ty of  the  second  part  has  the  right  to  sell 
lumber  and  logs  sufficient  to  satisfy  any  and 
all  claims  arising  thereunder. 

Counsel  for  appellant  contend  that  the  ev- 
idence shows  that  Richards  advanced  to  the 
defendant  company,  under  this  contract  the 
sum  of  $32,211;  that  the  sum  of  $0,566.47 
was  paid  on  that  indebtedness,  leaving  a  bal- 
ance due  Richards,  evidenced  by  notes  held 
by  him  In  the  sum  of  $22,614.63.  subject  to 
adjustment 

The  respondent  contends  that  under  the 
evidence  it  is  shown  that  Richards  advanced 
under  the  contract  the  sum  of  $18,711;  that 
the  company  delivered  lumber  to  Richards 
and  was  credited  with  the  sum  of  $0,566.47; 
thfit  there  was  delivered  to  the  Falls  City 
Lumber  Company  lumber,  at  the  request  of 
Richards,  to  the  value  of  $18,610.18,  making 
a  total  value  of  lumber  received  by  Richards 
to  the  amount  of  $28,176.65 ;  deducting  from 
this  sum  the  amount  advanced  by  Richards 
to  the  company,  $18,711,  would  leave  due 
from  Richards  to  the  company  the  sum  of 
$9,465.65.  If  the  evidence  supports  this  con- 
tention. It  must  be  admitted  that  Richards 
has  no  standing  In  this  court  upon  his  claim 
of  a  lien  upon  the  property  Involved  In  this 
action,  for  the  reason  that  he  has  nothing 
due  him  to  support  such  lien.  If  the  appel- 
lant's contention  is  correct  as  to  the  ad- 
vances received,  and  there  Is  due  the  sum  of 
$22,644.53,  then  there  is  a  debt  due  from  the 
company  to  Richards  which  may  be  the  basis 
of  a  Hen,  if  a  lien  can  be  claimed  under  tlie 
contract 

It  will  be  observed  from  the  foregoing 
statement  that  the  two  Items  of  $8,500  and 
$18,610.18  are  the  items  of  credit  in  dispute. 
The  trial  court  found  that  the  sum  of  $^500, 
claimed  to  have  been  advanced  by  Richards, 
was  not  advanced  upon  the  c<>ntract  sued 
upon  In  this  action,  and  the  court  also  found 
that  the  lumber  shipped  to  the  Falls  City 
Lumber  Company  In  the  sum  of  $18,610.18 
was  shipped  upon  the  credit  and  by  the  or- 
der of  Richards,  and  therefore  chargeable  to 
Richards'  account,  and  not  cliargeable  to  the 
Falls  City  Lumber  Company.  We  have  care- 
fully examined  the  evidence  offered  in  sup- 
port of  and  against  the  findings  made  by  the 
trial  court  upon  these  two  items,  and  we  feel 
satisfied  ttiat  there  Is  evidence  In  the  record 
supporting  the  findings  of  the  trial  court 
Wliile  there  Is  evidence  contradicting  the 
proof  offered  In  support  of  the  findings,  still 
there  Is  sufficient  evidence  in  the  record  to 
support  the  findings  of  the  trial  court  TMs 
bdng  tm^  the  question  of  a  Uen  is  of  no 
consequence^  and  the  Judgment  of  the  trial 
court  will  have  to  be  affirmed.  We  have  ex- 
amlned  the  alleged  errors  of  the  court  in  ad- 
mitting and  denying  evidence  and  other 
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Ton  asslgDed,  and  find  none  of  them  well 
taken. 

The  judgment  Is  affirmed.  CoBts  awarded 
to  reepondent 

AILSHIE  and  SULLIVAN,  JJ.,  concnr. 

On  Rehearing. 

STEWART,  J.  l$]  A  petition  for  rehear- 
ing In  this  case  was  filed  and  granted.  In 
the  original  opinion  this  court  discussed  and 
approved  the  findings  of  the  trial  court  The 
findings  dealt  with  the  contract  sued  upon, 
and  the  amount  advanced  by  the  intervener, 
Richards,  to  the  respondent  under  said  con- 
tract, and  the  value  of  lumber  received  by 
Richards  from  the  company;  and  ttils  court 
approved  the  trial  conrt'a  findings  to  the  ef- 
fect that  Rlcliards  was  Indebted  to  the  re- 
tcfpondent  In  the  sum  of  ¥9,465.66,  and  that, 
by  reason  of  such  fact,  Richards  had  no 
claim  against  the  respondent  company,  and 
the  respondent  company  was  not  Indebted  to 
Richards,  and  therefore  no  Hen  existed  in 
favor  of  Richards.  In  the  petition  for  re- 
hearing, however,  and  in  the  argument  upon 
rehearing,  counsel  for  appellant  contend  that 
the  trial  court  erred  in  finding  that  Richards 
was  indebted  to  the  defendant  company,  and 
that  this  error  occurred  by  reason  of  the 
fact  that  the  trial  court  ctiarged  Richards 
with  lumber  delivered  to  the  Falls  City  Lum- 
ber Company  by  the  respondent,  when  such 
amount  should  have  been  <Aarged  to  the 
Falls  City  Lumber  Comi>any  upon  account  of 
advances  made  by  the  Falls  City  Lumber 
Company  to  the  respondent,  and  that  the 
Falls  City  Lumber  Company  was  not  a  par- 
ty to  the  suit,  and  the  court  should  not 
have  litigated' tlie  rights  of  the  Falls  City 
Luml>er  Company  or  the  liability  of  the  re- 
spondent to  the  Falls  City  Lumber  Company 
for  such  advances. 

It  will  be  observed,  from  an  examination 
of  the  original  opinion,  the  lumber  delivered 
to  the  Falls  City  Lumber  Company  was  so 
delivered,  under  the  contract  sued  on,  upon 
the  order  of  Richards,  and  the  trial  court 
found  that  the  value  of  such  lumber  was 
chargeable  to  Rl<Aards  upon  the  adnncea 
made  by  him  to  the  respondent 

The  issues  made  by  the  pleadings  and  the 
theory  upon  which  the  trial  court  proceeded 
was  tlut  the  complaint  in  Intervention  alleg- 
ed that  Rlcliards  made  advances  of  money  to 
the  company  for  the  use  and  benefit  of  the 
company,  and  for  which  the  property  of  the 
defendant  company.  In  the  possession  of  the 
receiveri  was  surrendered  to  him  as  secjirity 
for  snch  advances,  and  upon  wtilch  he  had  a 
lien  under  said  contract.  Upon  these  Issues, 
the  trial  court  made  its  findings  and  entered 
judsment,  and.  In  making  such  findings,  the 
trial  court  determined:    First,  the  amount 


Richards  advanced  to  the  defendant  compa- 
ny upon  said  contract;  and,  second,  the  val- 
ue of  the  property  Richards  rec^ved  nnder 
said  contract,  and  fbond  that  Richards  was 
Indebted  to  the  company  In  the  sum  of  $9,- 
465,65,  and  becaiu«  of  Uiat  fact  was  not  en- 
titled to  any  lien  upon  the  property  In  tbe 
possession  of  tlie  receiver.  In  determining 
the  status  of  the  account  between  Richards 
and  the  company,  the  court  determined  how 
much  money  Richards  had  advanced  to  the 
company  under  the  contract  sued  on.  The 
advances  made  by  the  Falls  City  Lumber 
Company  to  the  defendant  or  the  value  of 
property  sold  and  delivered  by  the  defend- 
ant to  the  Falls  City  Lumber  Company  was 
not  involved  in  this  action,  and  there  was 
no  error  In  the  ruling  of  the  court  in  not 
requiring  the  Falls  City  Lumber  Company 
to  be  made  a  party  to  the  suit,  or  tliat  an 
accounting  should  be  bad  between  the  Falls 
City  Lumber  Company  and  the  defendant 
company,  or  in  the  sustaining  of  an  objec- 
tion to  evid^ce  in  support  of  the  appellant's 
contention  for  an  accounting.  The  relation 
between  these  companies  was  not  involved 
In  this  case.  If  the  Falls  City  Lumber  Com* 
pany  was  Indebted  to  the  respondent,  or  the 
respondent  was  Indebted  to  the  Falls  City 
Lumber  Company,  an  adjustment  of  the  ac- 
count between  such  companies  can  be  ^act- 
ed by  the  presentation  by  the  Falls  City 
liuwibet  Company  of  such  claims  as  may  ex- 
ist in  Its  favor  against  tbe  receiver  and  hav- 
ii^  the  same  allowed  as  claims  of  other  cred- 
itors of  tbe  respondent  are  allowed.  The 
Falls  City  Lumber  Company,  tt  it  has  a 
claim  against  tbe  respondent,  stands  in  tho 
same  relation  to  the  defendant  company,  so 
far  as  It  appears  In  this  case,  as  other  cred- 
itors. 

Tbe  original  opinion  la  afllrmed,  and  a 
new  trial  denied. 


AILSHIB.  a  J.,  and  SULUYAN,  J.,  con- 
cur. 


STRAND  V.  CROOKED  RIVER  MIN.  ft 
MILL.  CO.  et  al.  (HANSON, 
Intervener), 

(Supreme  Court  of  Idaho.    March  29,  1918.) 

1.  Affbal  ako  Bbkob  (I  624*)— FiLiHQ  or 
TaANBoazPT^DisMiaaAL  or  Apfkal. 

Where  an  order  has  been  made  by  a  justice 
of  this  court  upon  a  proper  showing,  extending 
the  time  within  which  the  transcript  may  be 
filed  beyond  the  period  fixed  by  tbe  statute  and 
the  rules  of  this  court,  and  such  transcript  is 
filed  within  the  time  prescribed  by  the  order, 
the  appeal  will  not  be  dismissed. 

[Ed.  Note.— For  otlier  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  2737-2742;  Dec.  Dig.  { 
624.'1 
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2.  Appbai.  akd  EbbobJ]  063*)— SBTTunaifx 

OF  SnnOOBAPHEB'B  TBAZTSailPI— NlCBaBZ- 
TT. 

Under  the  proTiflions  of  section  4434,  Rer. 
Codes,  as  amended  by  chapter  119,  Laws  of 
1011,  c.  119,  p.  379,  in  order  to  review  the  mat- 
ters contained  in  the  stenographer's  transcript, 
such  transcript  must  be  settled  by  the  judge, 
and  when  so  settled  has  the  force  and  effect  of 
a  bill  of  exceptions  duly  settled  and  allowed, 
and  will  be  deemed  adequate  to  present  for  re- 
view any  ruling  appearing  therein  to  have  been 
excepted  to,  and,  when  not  so  settled,  the  aame 
will  be  stricken  from  the  transcript  upon  prop- 
er motion. 

[Ed.  Note.— For  other  caaei,  see  Appeal  and 
Error,  Cent  Dig.  fS  2461,  246S,  24fe-2471; 
Dec.  Dig.  f  553.*] 

3.  Appeal  and  Ebbob  (i  663*)— Fiung  or 
Un  dbbtaki  mg— Cebtificate. 

The  certihcate  of  the  clerk  of  the  district 
court  tliat  an  undertaking  on  appeal  has  been 
filed  within  the  time  allowed  by  law  is  suffi- 
cient when  no  showing  is  made  to  the  contrary 
that  the  same  was  not  filed  within  the  time 
prescribed  by  law. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Bmr.  Cent.  Dig.  H  2853-2856;  Dec.  Dig.  | 
663.*J 

4.  Appbai,  and  Ebbob  (f  632*)— Sebtiob  ov 
Tbanscbipt— Necessity— DisHiBSAL  ov  Ap- 
peal. 

Where  it  appears  from  the  record  on  ap- 
peal that  the  transcript  was  not  served  upon 
the  adverse  party,  and  a  motion  is  made  in  this  . 
court  to  disniiss  the  appeal  upon  the  ground 
that  such  transcript  was  not  served,  said  mo- 
tion will  be  sustained  as  such  statute  is  man- 
datory and  requires  the  transcript  to  be  served. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $  2771;  Dec.  Dig.  1  682.*} 

5.  Appeal  and  Ebbob  (ft  607*)— DiauasAZ.  or 

Appeals— G  BOUNDS— Pb-ecipe. 

The  fact  that  an  appellant  does  not  file  a 
pra?cipe  designating  the  papers  desired  to  be  in- 
cluded in  the  transcript  with  the  clerk  within 
five  days,  as  required  by  section  4S20e,  Rev. 
Codes,  under  an  act  approved  February  25, 
1911  (Laws  of  1911,  p.  375,  c.  117),  is  not  a 
ground  for  dismissing  an  appeal,  where  the  rec- 
ord shows  that  the  attorneys  certify  that  the 
transcript  does  contain  all  the  papers  desired 
to  be  included  in  the  transcript  and  the  clerk 
certifies  that  the  transcript  contains  all  the  files 
and  records  of  the  case. 

[Ed.  Note, — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  2665-2672;  Dec  Dig.  S 
607.*] 

6.  Appeal  and  Ebbob  (S  773*)— Disuissal  or 
Appeal— Gboun  Ds— Bar  EFs. 

The  failure  to  file  briefs  within  the  time 
specified  by  the  rules  of  this  court  is  not  a 
ground  for  dismissing  the  appeal,  except  that, 
where  other  grounds  exist,  such  fact  may  be 
taken  into  consideration  in  determining  wheth- 
er the  appeal  has  been  prosecuted  with  doe  dili- 
gence, and  not  for  the  purpose  of  delay. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cent  Dig.  H  3104,  3108-3110;  Dec.  Dig. 


AjHieal  fmn  District  Cotirt;  Idalto  County; 
Edgar  C.  Steele.  Jadgfc 

Action  by  N.  O.  Strand  against  tbe  CnOteA 
River  Mining  A  Hilling  Companr  and  others 
and  B.  H.  Hanson  intermes.    rrom  the 


Judgment,  Peter  Marren  appealai  Appeal 
dlamlBsed. 

Jdm  P.  Gi87  and  Frank  A.  HcOartby, 
both  of  CoBor  d'Alene,  for  appellant  P. 
E.  Stookey,  of  Iiewlston,  and  A.  8.  Hardy, 
of  OrangeviUe,  for  respondents. 

STEWART,  J.  The  respondent,  B.  H. 
Hanson,  filed  in  this  court  on  March  17, 1913, 
a  moUon  to  dismiss  the  aK}eBL  On  the  same 
day  a  motion  was  filed  by  the  other  respond- 
ents to  dismiss  the  appeal.  The  motion  made 
by  the  resitondent  Hanson  assigns  several 
grounds,  and  Indudes  the  grounds  set  forth 
In  the  motion  of  the  other  respondents,  and 
the  two  motions  will  be  considered  together. 

[1]  The  first  ground  for  dismissal  is  that 
the  transcript  was  not  filed  In  the  Supreme 
Court  or  with  the  cleric  thereof  within  tbe 
time  ^vided  by  law  and  the  rules  of  said 
court  This  objection  is  overruled,  for  the 
reason  that  it  appears  that  an  order  was 
made  granting  20  days  additional  time  to 
tliat  prescribed  by  law  for  the  filing  of  such 
transcrii^  and  the  transcript  was  filed  with- 
in the  time  fixed  by  the  order. 

It]  The  second  ground  for  dismissal  la 
that  the  stenographer's  transcript  of  tbe  pro- 
ceedings and  reporter's  transcript  of  the  tri- 
al contained  ther^  were  never  settled  or 
approved  by  the  Judge  who  tried  the  cause. 
Upon  the  argument  of  this  motion  an  oral 
motion  was  made  that  the  transcript  of  the 
evidence  as  certified  by  the  stenographer 
should  be  stricken  from  the  transcript  upon 
the  ground  that  the  same  had  not  been  set- 
tled and  allowed  by  the  tri9.l  Judge.  This 
oral  motion  will  be  sustained.  In  the  case 
of  Orlslnger  v.  Hubbard,  21  Idaho,  469,  122 
Pac.  this  court  had  under  consideration 
the  iHVvislon  of  the  Rev.  Codes,  i  4434.  as 
amended  by  chapter  119  (Laws  of  1911,  p. 
379),  and  held:  "This  section  requires  that, 
in  order  to  review  the  matters  contained  lu 
such  transcript  on  appeal  in  the  Supreme 
Court  the  same  must  be  settled  by  the  Judge, 
and,  when  so  settled,  has  the  force  and  effect 
of  a  bill  of  exceptions  duly  settled  and  al- 
lowed, and  shall  be  deemed  adequate  to  pre- 
sent for  review  any  ruling  appearing  there- 
in to  have  been  excepted  to,  etc.;  that  is, 
this  section  clearly  requires  that  the  trial 
Judge  shall  settle  Qte  reporter's  transcript 
and  that  such  settlement  la  a  requisite  to 
give  to  the  transcr4>t  tbe  effect  of  a  bill  of 
exceptions."  This  case  was  also  spared  by 
this  court  In  tbe  case  of  Furey  v.  Taylor, 
22  Idaho.  605,  127  Pac.  676.  The  second 
ground  is  not  a  ground  upon  which  an  appeal 
will  be  dismissed,  and  should  not  be  {oesent- 
ed  ifpon  motion. 

[3]  The  third  ground  Is  that  there  is  no 
certificate  In  said  transcript  filed  In  said 
court  showing  the  date  of  filing  the  undertak- 
ing with  the  clerk  of  the  district  court  of 
the  Second  Judicial  district  or  that  said  un- 
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dertaklns  was  filed  within  the  time  allowed 
by  law.  An  examination  of  the  record  in 
this  case  shows  that  It  contains  a  certificate 
of  the  clerk  that  an  undertaking  in  said 
cause  in  the  sum  of  $600  for  the  costs  was 
duly  filed  in  said  court,  and,  Inasmuch  as  the 
record  does  not  contain  the  undertaking  and 
no  showing  to  the  contrary  being  presented 
In  opposition  thereto,  this  coart  will  presume 
that  the  bond  was  filed  within  the  time  pre- 
scribed by  law.  In  this  connection  counsel 
for  respondent  has  filed  a  certificate  of  the 
clerk  of  the  district  court  showing  the  filing 
of  the  bond  on  December  21st. 

[4]  The  fourth  ground  is  ttiat  the  tran- 
script was  not  served  npon  this  intervener 
nor  upon  any  of  the  respondents  within  the 
time  requlr^  ,by  law  and  the  rules  of  the 
court  The  record  does  not  show  that  the 
transcript  was  served  on  any  of  the  parties. 
We  c^ll  special  attention  to  section  2,  Laws 
of  1911,  p,  380.  The  latter  subdlvlalon  of 
said  act  provides  that  the  party  procuring 
the  transcript  to  be  made,  or  his  attorney,  is 
required  to  serve  one  copy  together  with  a 
notice  particularly  describing  by  page  and 
line  any  errors  or  omissions  he  claims  to 
be  disclosed  by  the  transcript.  In  the  event 
that  there  are  any  such  errors  or  omissions 
upon  the  adverse  party  or  his  attorney,  or. 
If  there  be  more  than  one  adverse  party  ap- 
pearing by  separate  attorneys,  then  on  one  of 
those  attorneys,  In  which  latter  case,  how- 
ever, he  shall  notify,  in  the  manner  that  no- 
tices are  required  to  be  served,  the  other  ad- 
verse parties  or  their  attorneys  of  the  party 
on  whom  he  has  made  such  service  There 
is  no  record  or  receipt  or  showing  made  that 
the  transcript  filed  In  this  court  was  ever 
served  upon  the  adverse  parties  or.  their  at- 
torneys as  required  by  the  foregoing  section. 
The  failure  to  comply  with  section  2,  Laws 
of  1911.  p.  880,  is  an  omission  which  is  juris- 
dictional, and  renders  the  appeal  to  this 
court  ineffectual  by  reason  of  the  ftict  that 
there  is  no  record  whldi  has  been  furnished 
this  court  in  accordance  with  the  require- 
ment of  the  statute,  and  there  is  nothing  be- 
fore this  court  upon  which  this  court  can 
pass  upon  appeal. 

[5]  The  fifth  ground  Is  that  the  appellant 
never  filed  any  prsedpe  for  the  papers  he  de- 
sired to  be  included  In  the  transcript  with 
the  clerk  within  five  days,  as  required  by 
law.  This  objection  Is  not  well  taken.  This 
section  of  the  statute  is  not  mandatory,  but 
directory,  and  in  tbls  case  the  record  con- 
tains a  certificate  of  the  attorney  of  the  ap- 
pellant that  the  transcript  contains  all  the 
papers  and  records  in  the  case  which  were 
required  by  the  pnedpe,  and  the  clerk's  cer- 
tificate to  the  transcript  shows  that  the  tran- 
script contains  all  the  files  in  said  cause. 


[I]  The  sixth  ground  is  based  npm  the 
fact  that  no  brief  has  been  filed  or  served  on 
the  respondents,  and  that  30  days  have 
elapsed  since  the  filing  of  the  transcript  and 
the  service  of  the  same.  We  do  not  believe 
that  the  failure  to  file  a  brief  alone  Is  saffl- 
cient  ground  to  justify  the  dismissal  of  an 
appeal,  except  that  the  delay  in  filing  the 
brief  may  be  considered  by  the  court  in 
determining  whether  an  appeal  has  been 
prosecuted  with  due  diligence  and  not  for 
the  purpose  of  delay. 

The  seventh  ground  Is  stated  as  follows: 
"That  all  of  said  matters  have  prejudiced 
the  respondoits  and  resulted  in  delay,  and 
have  shown  a  manifest  disregard  of  the  law 
and  the  rules  of  said  court"  This  objection 
appears  to  be  well  founded  as  shown  herein 
in  the  discussion  of  the  different  grounds 
upon  wtilch  the  motion  is  based.  The  judg- 
ment was  signed  on  the  81st  day  of  May. 
1912,  and  was  filed  on  the  24th  day  of  Octo- 
ber, 1912 ;  the  notice  of  appeal  is  dated  No- 
vember 26,  1912,  and  was  served,  and  filed 
on  November  29,  1912.  The  transcript  was 
filed  In  this  court  on  February  17,  1913. 
Counsel  for  appellant  In  his  oral  argument, 
In  opposition  to  the  motion,  admitted  that 
counsel  for  appellant  did  not  see  the  tran- 
script from  the  time  the  judgment  was  ren- 
dered to  the  filing  of  the  same  In  this  court, 
and  that  no  brief  has  been  prepared  or  filed 
by  the  appellant  The  only  presumption  that 
can  be  indulged  in  by  this  court  Is  that  the 
failure  to  prepare  a  transcript  and  have  the 
stenographer's  record  settled  as  provided  by 
law,  and  the  failure  to  furnish  a  complete 
record  of  tiie  case  within  the  time  prescribed 
by  law  and  the  rules  of  this  court  show  that 
such  appeal  Is  taken  for  delay. 

The  record  In  this  case  is  of  such  a  char- 
acter that  this  court  feels  that  It  Is  Its  duty 
to  call  attention  to  the  duty  of  counsel  for 
appellant  to  pursue  the  necessary  steps  re- 
quired to  complete  and  present  ai^;>eals  speed- 
ily in  good  faith,  and  without  unnecessary 
delay.  Counsel  for  appellant  should  not  over- 
took the  dnty  due  the  client  and  should 
not  depend  wholly  upon  the  diligence  of  the 
clerk  of  the  court  or  the  stenographer,  or 
counsel  for  respondoit  The  aK>ellant  is 
the  aggressive  party  upon  an  appeal,  and  it 
Is  the  duty  of  such  counsel  to  proceed  with 
such  ai^>eals  In  accordance  with  the  require- 
ments of  the  statute  and  the  rules  of  this 
court  and.  If  this  is  done,  there  will  be  less 
critidsm  of  delays  in  judicial  proceedings, 
and  cases  will  be  tn  such  a  position  that  the 
court  may  dispose  of  all  cases  on  ai4>eaL 

For  the  foregoing  reasons  the  appeal  Is 
dismissed.  Costs  awarded  to  respondents. 

▲UiSHIIO,  a  3^  and  SULLIVAN,  J.,  concur. 
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(Idaho 


JOHNSON  «t  aL  ▼.  FtSHER,  Sheriff,  et  aL 

(Supreme  Court  of  Idaho.    March  13,  1913.) 

1.  Affeai,  and  E!bbob  (f  1001*>— Rbtiew— 

SUFFICIEHCT  OV  EVIDENCB. 

Where  there  is  aubstaotlal  evidence  to  aua- 
tain  the  verdict  of  a  Jury,  it  will  not  be  le- 
vened  on  appeal 

[Ed.  Note.— For  othev  casee.  see  Appeal  and 
Error,  Cent.  Dig.  ||  8922,  SSBS-wU;  Dec 
Dig.  I  1001.*] 

2.  iNBTBUCnoiTS. 

Beld,  that  the  i^ri&g  of  certain  instrac- 
tioDs  waa  not  error. 

Appeal  from  District  Court,  Fremont  Coun- 
tj;  James  G.  Gwlnn,  Judge. 

Action  by  Gilbert  Johnson  and  Ervan  John- 
son against  John  T.  Fisher,  sberlfT,  and  oth- 
ers. Judgment  for  defendanta,  and  plain- 
tiffs appeal  Affirmed. 

N.  D.  Jackson,  of  St  Anthony,  for  appel- 
lants, a  W.  Poole,  of  Bexburg,  and  B.  IL 
Miller,  of  St  Anthony,  for  re«poiideiita. 


SnLLIVAN,  J.  This  action  was  brought 
by  the  aroellanta  against  the  respondent 
Fiaber,  as  shezifl  of  Ftemont  county,  and  the 
National  Surety  Company,  as  surety  on  said 
sherUTs  official  bond,  to  recover  the  value  of 
certain  wheat  and  oats  alleged  to  have  been 
taken  by  said  sheriff  on  execution  against 
the  father  of  said  aivellants,  Martin  John- 
son. The  main  QuestioD  involved  was  the 
ownership  of  said  grain.  The  cause  was 
tried  by  the  court  with  a  Jury,  and  resulted 
In  a  verdict  and  judgment  for  the  respond- 
ents.  The  appeal  Is  from  the  Judgment 

[1  ]  The  assignments  of  error  go  to  the  suf- 
fldency  -of  the  evidence  to  sustain  the  verdict, 
errors  of  law  occurring  at  the  trial,  and  er- 
rors in  giving  certain  Instructions.  After  a 
careful  examination  of  the  evidence,  we  are 
satisfied  there  Is  substantiai  evidence  to  sus- 
tain the  verdict  of  the  Jury. 

The  real  question  involved  was  the  owner- 
ship of  said  grain,  and  it  appears  from  the 
evidence  that  the  father  of  appellants  en- 
tered into  a  contract  for  the  purchase  of 
the  land  on  which  the  grain  was  grown  some 
time  in  1010 ;  that  thereafter  an  attachment 
was  levied  thereqn,  and  he  surrendered  his 
right  to  purchase  said  land,  and  thereafter, 
on  January  0,  1911,  the  appellants  entered 
into  a  contract  for  the  purchase  of  said 
land.  At  that  time  the  appellants  were  not 
of  age,  and  it  appears  that  the  father  and 
family  resided  on  said  land,  and  that  the 
father  assisted  thereon.  From  all  of  the 
evidence  the  jury  evid^tly  believed,  and  had 
reason  to  believe,  that  an  ^ort  was  beii^ 
made  to  defeat  the  creditors  of  the  father 
in  collecting  the  judgment,  for  the  enforce- 
ment of  which  said  execution  was  levied. 
There  was  considerable  evidence  Introduced 
In  regard  to  the  contract  for  the  purchase  of 


said  land,  and  we  are  not  inclined,  on  a  con- 
sideration of  all  of  the  evidence^  to  disturb 
the  verdict  of  the  jury. 

[t]  Under  all  of  the  evidence  we  do  not 
think  there  was  reversible  error  in  giving  the 
two  instructions  complained  of. 

The  Judgment  must  thwefore  be  affirmed, 
and  it  Is  so  ordered,  with  costa  in  favw  ot 
the  respondents. 


AILSHIB^  a  J., 
cur. 


and  8VEWABT,  J.,  oon- 


OITY  OF  NAMPA  et  aL  v.  NAMPA  *  MEBID- 
lAN  IBB.  DIST. 

(Supreme  Court  of  Idaho.    Feb.  22,  1918.) 

1.  Appbax,  aitd  Ebbob  (i  1097*)— Law  ov 
Case. 

A  question  considered  and  passed  upon  on 
a  previous  appeal  in  the  same  case,  which  was 
necessary  or  essential  to  the  determination 
of  the  case  on  appeal,  becomes  the  law  of  the 
case  in  all  aubseQuent  proceedinga  in  the  same 
action,  from  the  consequences  of  which  the 
appellate  court  cannot  depart 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4S5&-4368,  4^;  De& 
Dig.  i  10»7.«] 

2.  WATUa  ASD  Wateb  Godbsxs  (I  2^*)— 
'  Ibbiqation  Disteict—Powbbs— Municipal 

Gobpobatiok.  ^ 

An  irrigation  district  organized  under  the 
general  statntes  of  the  state  (Seas.  Laws  1903, 
p.  160),  which  is  authorised  to  Indude  within 
its  corporate  limits  lands  and  lots  lying  within 
a  town  or  village,  has  the  implied  power  con- 
ferred upon  it  by  the  Lesrislature  to  enter  the 
streets  and  alleys  of  sncn  town  or  village,  or 
of  that  portion  of  the  town  or  village  iudnded 
within  the  district,  tor  the  purpose  of  con- 
structing  ditches,  canals,  and  laterals,  in  order 
to  carry  out  the  purpose  of  its  creation  and 
deliver  water  to  the  consumers  therein. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  U  147,  307;  Dec 
Dig.  1  242.'] 

3.  Waters  and  Wateb  Coubsbs  (|  242»)— 
Ibbioation  Distbict— Lihitation  on  Pow- 
EBB— Municipal  Cobpobatioks. 

The  power  conferred  upon  irrigation  dis- 
tricts to  enter  the  streets  and  alleys  of  towns 
and  vUlagea  included  within  the  boundaries  of 
such  district  for  the  construction  of  its  ditch- 
es, canals,  and  laterals,  in  order  to  deliver  wa- 
ter to  consumers,  does  not  repeal  or  in  any 
way  interfere  with  the  power  and  authority  of 
such  towns  and  villages  to  exercise  control  of 
their  streets  and  alleys,  and  to  regulate  the 
manner  and  method  of  their  use,  and  to  direct 
the  manner  and  method  in  whidi  such  irriga- 
tion district  shall  construct  and  maintain  its 
ditches^  canals,  and  laterals  within  such  mu- 
nicipality. 

[Ed.  Note.— For  other  eases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  W  307;  De& 
Dig.  i  242.«] 

4.  MaNDAICUS  (1  7S*)— DXUTIBT  OF  WATBB 

—Ibbioation  T>xsTiioi^MunioiFAi.  Cobfo- 

EATIONB. 

A  water  oonsumer  irithin  an  irrigation 
district,  who  is  also  within  the  corporate  lim- 
its of  a  town  or  village,  may  have  nia  writ  ot 
mandate  to  compel  the  district  to  deliver  wa- 
ter to  him  in  accordance  with  and  under  the 
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regnlatiou  prescribed  by  the  town  or  Tillage 
in  which  his  lot  or  land  is  situated. 

lEd.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  If  115,  135.  lMr-148;  Dec.  Dig.  i 
73.*] 

Appeal  from  District  Court,  Canyon  Comi- 
ty ;  Bd.  L.  Bryan,  Judge. 

Action  by  the  CUy  of  Mampa  and  otliera 
■gainst  tbe  Nampa  ft  HwlOlan  Irrigation 
District  for  a  writ  of  mandamne.  From  a 
judgment  for  plalntUEs;  defendant  ajfeealB. 
Affirmed. 

See,  also,  19  Idaho,  m,  116  Faa  979. 

Hugh  E.  McElroy,  of  Boise  City,  for  ap- 
pellant Q.  W.  Lamson,  of  Nampa,  for  re- 
spondents. 

AILSHIE,  a  J.  This  action  was  Institut- 
ed by  the  city  of  Nampa  and  J.  H.  Walling, 
George  Everett,  and  G.  W.  Lamson,  the  for- 
mer as  a  municipal  corporation  and  the  in- 
dividuals as  water  users  within  the  corporate 
limits  of  the  dty,  praying  for  a  writ  of 
mandate  against  the  defendant  irrigation  dis- 
trict to  compel  the  district  to  deliver  water 
to  Its  water  consumers  within  the  corporate 
limits  of  the  dty  of  Nampa  through  under- 
ground pipes.  A  demurrer  to  the  complaint 
was  sustained,  and  an  appeal  was  taken  by 
tbe  plaintltb  to  this  court,  and  the  Judgment 
of  the  lower  court  was  reversed  (City  of 
Nampa  v.  Nampa  ft  Meridian  Irri.  Dist,  19 
Idaho,  779,  116  Pac.  979),  and  the  cause  was 
remanded  for  further  proceedings.  An  an- 
swer was  filed  In  the  trial  court,  and  the 
case  was  tried  on  Its  merits,  and  judgment 
was  entered  in  favor  of  the  plaintiffs,  grant- 
ing a  writ  of  mandate  against  the  district 

[1]  Practically  all  the  qnestlons  of  law 
essential  to  be  determined  In  the  case  on  this 
appeal  were  passed  upon  in  the  former  ap- 
peal In  so  far  as  any  question  considered 
and  passed  apon  in  tiie  previous  appeal  was 
necessary  or  essential  to  tbe  determination 
of  ttiat  appeal,  it  becomes  the  law  of  the 
case  In  all  subsequent  proceedings  in  tbe 
same  action,  from  the  consequences  of  which 
the  appellate  court  cannot  thereafter  depart 
Hall  v.  Blackman,  9  Idabo,  660»  76  Pac.  008 ; 
Hunter  r.  Porter,  10  Idaho,  8^  77  Pac.  484 ; 
Steve  V.  Bonners  Ferry  Lomber  Oo.,  13  Ida- 
ho, 384,  92  Pac.  863;  Palmer  v.  Utah  ft  North- 
em  B.  R.  Co.,  2  Idaho  (Hasb.)  882,  16  Paa 
603;  Lindsay  t.  Pec^^  1  Idaho,  438;  Ger- 
ber  V.  Naaopa  ft  Meridian  IrrL  Dist,  10  Ida- 
ho, 706,  116  Pac  104.  On  the  former  appeal 
(dty  of  Nampa  v.  Nampa  ft  Meridian  Irri. 
Dist)  tlie  court  dedded  tbe  following  pros>- 
osltions,  which  seem  to  have  been  necessary 
and  essential  to  the  proper  determination  of 
that  appeal: 

0)  That  the  irrigation  district  was  lawful- : 
ly  and  rightfully  engaged  is  the  Irrigation 
business  within  the  corporate  limits  of  the 
dty  of  Nampa,  and  that  a  portion  of  tbe 
d^,  including  tbe  lots  of  the  nsen  were 

*Fer  othw 


parties  to  that  action,  was  included  and  In- 
corporated within  the  Nampa  &  Meridian  Ir- 
rigation District  (2)  That  the  Irrigation  dis- 
trict had  a  legal  right  to  mn  and  operate  Its 
ditches,  canals,  and  distribntlng  laterals  with- 
in the  corpwate  limits  of  the  dty  of  Nampa, 
and  that  such  right  is  subject  to  tlie  power 
of  the  dty  to  regulate  the  manner  of  the  ex- 
ercise tfa^eof,  and  that  the  dty  has  a  right 
to  change  its  street  grades  and  thereby  re- 
quire a  corresponding  change  in  the  conduit 
or  means  of  delivery  of  water,  and  that  in 
exercising  this  right  vested  In  the  city  to 
grade  Its  streets  it  may  remove  and  destroy 
ditches  and  require  the  delivery  of  water 
through  pipe  lines  beneath  the  surface  of  the 
street 

The  foregoing  legal  propositions  were  fair- 
ly involved  in  the  previous  appeal,  and  their 
determination  by  this  court  adversely  to  the 
contention  of  the  Irrigation  district  has  be- 
come the  law  of  the  case,  and  Is  binding  upon 
the  courts  in  all  subsequent  proceedings  In  the 
case. 

[2]  The  appellant  company  Is  a  quasi  pub- 
lic corporation,  organized  to  conduct  business 
for  the  private  benefit  of  the  owners  of  lands 
within  its  limits,  and  of  such  a  character  as 
to  concern  and  interest  the  public  generally. 
It  was  organized  under  the  general  statute 
of  March  9,  1903.  Sees.  Laws  1908,  p.  160; 
Nampa,  etc.,  Irrt  Dist  v.  Brose,  11  Idaho, 
474,  83  Paa  499.  Under  the  statute  it  was 
authorized  to  incorporate  within  its  limits 
lots  and  lands  lying  within  a  town  or  vil- 
lage Nampa,  eta,  Irri.  Dist  v.  Brose,  11 
Idabo,  476,  83  Pac.  499.  Now  It  Is  clear  to 
us  that,  when  the  Legislature  authorlted  an 
irrigation  district  to  Include  within  Its  bound- 
aries lots  and  lands  within  a  municipal  cor- 
poration, the  Legislature  thereby  granted  and 
conferred  the  necessarily  implied  power  up- 
on such  Irrigation  district  to  enter  the  town 
or  village  and  build  and  construct  Its  irriga- 
tion works.  In  other  words,  the  act  of  the 
Legislature  In  authorizing  the  Incorporation 
of  such  a  district  necessarily  carried  with  It 
the  franchise  to  enter  the  streets  and  alleys 
of  snch  towns  and  villages,  or  tbe  streets 
and  alleys  of  the  portion  of  a  town  that 
might  he  Included  within  such  Irrigation  dis- 
trict. 

IS}  On  the  other  hand,  the  legislative  act 
granting  the  rl^t  to  include  town  lots  with- 
in an  irrigation  district  and  the  Implied  pow- 
er to  enter  tbe  streets  and  alleys  for  tbe 
purpose  of  deUverlng  water  does  not  take 
away  or  diminish  tbe  power  of  the  town 
or  vllkige  to  control  and  snrpervlse  its  streets, 
and  to  direct  the  manner  and  method  of 
th^  use  by  sattx  a  district  The  municipal- 
ity stiU  has  the  right  to  regulate  the  nse  of 
its  streets,  and  to  prescribe  the  manner  and 
method  to  be  pursued  by  an  Irrigation  dis- 
trict In  conducting  wata-  otot  or  tiirough 
tbe  streets,  In  order  to  ddlver  it  to  water 
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□sere  and  consmners  at  Its  canal  or  lateral 
Dearest  the  land  or  lot  to  be  irrigated.  If 
the  city  anthoritiea  deemed  It  necessary  to 
have  the  water  conducted  tbroogh  onder- 
gTound  pipes  instead  ot  being  dellrered 
through  open  ditches,  It  was  clearly  within 
the  power  and  authority  of  the  dty  to  take 
such  action  and  prohibit  the  use  of  the 
streets  in  a  different  manner.  Of  course, 
the  city  conld  not  compel  the  Irrigation  dis- 
trict to  build  a  pipe  line,  but  It  could  pro- 
hibit It  carrying  water  through  an  open  ditch. 

[4]  The  water  consomer,  on  the  other  hand, 
who  has  acquired  a  right  to  the  use  of  wa- 
ter from  this  system,  may  liave  his  writ  to 
compel  the  delivery  of  water  to  him  at  the 
moat  available  points  on  the  line  of  the  main 
or  lateral  nearest  him.  If  the  dty  can  pre- 
scribe the  method  in  which  water  may  be 
delivered  through  its  streets^  and  the  water 
user,  on  the  other  hand,  has  acquired  a 
constitutional  right  to  have  water  delivered 
to  him  from  the  canal  or  lateral  of  tlie  dis- 
trict syatem,  then  It  would  seem  that  the 
Irrigation  district  is  left  only  the  one  al- 
ternative, namely,  to  construct  a  pipe  line 
and  deliver  water  to  the  consumers  through 
such  line. 

It  is  clear  that  the  district  must  construct 
its  necessary  canals  and  laterals  within  the 
corporate  limits  of  the  dty  and  pay  for  sach 
construction  as  the  law  directs.  Aa  was  stat- 
ed in  the  opinion  In  this  case  on  a  former 
appeal  (19  Idaho,  779,  115  Pac.  979):  "Under 
these  facts  the  lot  ownera  have  become  en- 
titled to  the  use  of  water  from  the  defend- 
ant'a  system,  and  the  defendant  must,  in  the 
first  instance,  construct  Its  system  vrlthln  Its 
franchise  limits  at  its  own  expense.  It  can- 
not compel  the  user  of  water  to  pay  for  any 
part  of  the  system."  Howev^,  as  we  under- 
stand It,  the  users  of  water  were  required 
to  construct  their  own  laterals  from  the 
main  canal  and  laterals  of  the  district,  and 
the  district  would  not  be  required  to  pay  for 
the  construction  of  such  private  laterals  as 
supply  each  of  the  users  from  the  laterals 
that  constitute  the  district  system. 

The  Judgment  of  the  district  court  should 
be  affirmed;  and  It  is  so  ordered.  Costs 
awarded  In  favor  of  respondents. 

SULLITAN  and  STEWABT,  JJ.,  concur. 


GLKVBLAND  ▼.  WAUiAGB  et  aL 
fSupreUe  Court  of  Idaho.   Mardi  19,  1918.) 
1.  AimcAU  (1 100*)— Tempassino— Damaoeb 
— Two-MiLi  Limit  Law. 

Under  sectloDB  1217  and  1218,  Rev.  Codes, 
known  as  the  "two-mile  limit  law,"  a  right  of 
action  Is  f^ven  against  any  person  owning  or 
having  in  nis  charge  any  sheep  that  are  aUow- 
Rd  to  nerd  or  grate  within  two  miles  of  a  dwell- 
ing bouse;  and,  where  the  owner  thereof  Is 
not  known  or  cannot  he  ascertained,  the  per- 
son who  has  sustained  damages  by  reason  of 
the  trespass  may  proceed  agabst  the  property 


under  sbUIodb  12M  and  1296  of  tha  general 
trespass  law  of  ths  state. 
[Ed.  Note.— For  other  easest 


Cent  Dig.  Jf  351^365.  380-385,  SOU,  S97-401, 
400-119;  Dec.  Dig.  |  100.*] 

2.  ANIUAL8  (I  100*)— TBEaPAaSIHO— ESTRATB. 

Section  1219  of  the  Bev.  Codes  provides 
that,  where  the  owner  of  trespassing  sheep  Is 
unknown  to  the  party  injured,  such  party  may 
at  his  option  treat  the  trespassing  animals  as 
estrays,  but  under  the  estray  laws  no  damages 
can  be  collected;  such  laws  providing  only  for 
the  diapoaitlon  of  the  estray  and  the  collec- 
tion of  the  necesaary  eosta  and  szpense  in- 
curred In  taking  up  and  diaposiag  ox  the  ani- 
mal. 

[Ed.  Note. — For  other  cases,  see  Animals, 
Cent  Dig.  S{  354-865.  380-385,  895,  397-401, 
409-419;   Dec  Dig.  S  100.*] 

8.  AimcAU  (I  100*)— Tbsspassiko— Absess- 

MBNT  or  DaICAGES — PBOCEEDinOS  IN  KEU. 
Section  4230  of  the  Rev.  Codes  authorizes 
the  prosecution  of  an  action  against  a- defend- 
ant whose  name  Is  unknown,  and  allows  the 
plaintiff  to  proceed  against  a  defendant  with- 
out giving  his  true  name,  where  be  baa  been 
unable  to  ascertain  the  true  name,  and  section 
1294  ot  the  general  trespass  law  recognizes 
the  same  prinaple,  and  authorizes  a  proceeding 
(or  the  assessment  of  damages  against  the 
trespassing  animals,  and  provides  that  the 
amount  assessed  shaU  not  be  a  personal  Judg- 
ment against  the  owner  of  the  animal,  but  can 
only  bind  the  property  itself. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  J!  864rW,  880-885^  886,  897-^1, 
409-lM;  Dsa  Dig.  f  10a«] 

4.  AnncALs  ({ 100*)— Tbespassiho— Dauaoxs 

—PSOCEEDIN  08— JUSTICE  OF  TEE  PSACB. 
Section  3925.  Rev.  Codes,  provides  that, 
when  jurisdiction  is  conferred  upon  a  court 
or  judicial  officer,  all  means  necessary  to  car- 

Sthe  statute  into  effect  are  also  given,  and 
at  in  the  exercise  of  that  jurisdiction,  if  the 
course  of  proceedings  la  not  specifically  pointed 
out  by  the  statute,  the  court  may  adopt  anv 
suitable  process  or  mode  of  proceeding  which 
may  appear  most  conformable  to  the  spirit  of 
the  law,  and  in  pursuance  of  the  authority  of 
this  statute  and  the  right  of  action  conferred 
by  sections  1217  and  1218,  Rev.  Codes,  It  Is 
proper  for  a  justice's  court  to  proceed  under 
the  provisions  of  sections  1294  and  1296,  Rev. 
Codes,  in  a  case  where  it  is  cliarged  that  the 
owner  of  trespassing  abeep  is  unknown  to  the 
plaintiff,  and  wat  he  Is  unable  to  ascertain  the 
name  of  the  owner,  and  the  animals  are  taken 
into  the  possession  of  the  plaintiff  In  the  ac- 
tion, and  subsequently  delivered  to  the  officer 
who  levies  upon  them  under  the  execution  Is- 
aued  by  the  justice. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dlg.J|  854-866,  380-886^  895,  897-401^ 
409-419;  dSc.  Dig.  f  IOOl^ 

6.  AnnuxB  (S 100*)— TBESPAsaiHa— DAUAasB 

—PBOCEEDINOS— APPOINTHBnT  OF  AFFBAU- 

EBS. 

It  Is  not  necessary  In  this  state  to  fence 
agsinst  sheep,  and  so  in  an  action  under  the 
provisions  of  section  1294,  Rev.  Codes,  for  the 
recovery  of  damages  for  the  trespass  of  sheep 
in  violation  of  the  providons  of  sections  1217 
and  1218,  Bar.  Codes,  it  la  unnecessary  to 
appoint  appraisers  therein  provided  for. 

[Ed.  Note.— For  other  cases,  see  Animals. 
Cent  Dig._H  864-365.  380-385,  396.  897-401, 
409-119:  Dea  Dig.  S  100.*] 

Appeal  from  District  Court,  Blaliu  Oonn< 
ty;  Edward  A.  Walters,  Jndgk 
Action       W.  C.  dereland  against  Jadt 

Wallace  and  others  for  damages.   Wtom  a 
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Jndgment  for  plaintiff,  dafendants  appeal. 
Bevened. 

J.  W.  Bdgeiton,  of  Soldier,  and  SoIliTan  & 
Sallivan,  of  Boise,  for  appellants.  Frawley 
ft  Block,  of  Boise,  and  McFadden  ft  Brod- 
head,  of  Halley,  for  respond«it 

AILSHIB,  O.  J.  This  action  InTidTCs  the 
validity  of  certain  Judgments  and  execution 
sales  had  under  sections  1217  and  1218  of  the 
Rev.  Codes,  popularly  known  as  the  "two- 
mile  limit  law."  A  band  of  sheep  which  sub- 
sequent events  have  disclosed  belonged  to 
respondent  herein  were  herded  and  grazed 
for  something  like  a  week  within  two  mil^ 
of  the  dwelling  house  of  the  aH>ellant8  Couch 
and  Wallace.  The  band  of  sheep  numbered 
something  like  2,600,  and  was  herded  by  a 
Basque,  who  either  could  not  or  would  not 
speak  English.  Couch  and  Wallace  endeav- 
ored to  learn  the  name  of  the  owner  of  the 
sheep,  but  were  unable  to  do  so.  On  June 
Sth  Couch  and  Wallace  each  commenced  an 
action  In  the  Justice's  court  of  the  precinct 
wherein  the  trespass  was  committed  for  the 
recovery  of  damages  under  the  two-mile  limit 
law.  Tbelr  actions  were  commenced  and  sum- 
monses were  issued  against  John  Doe,  whose 
real  name  was  alleged  to  be  unknown  to  the 
plaintiffs.  The  summonses  were  served  on 
the  Basque  h^er,  and  a  return  was  made 
that  service  bad  been  made  on  the  defend- 
ant named  in  the  complaint  and  summons. 
Cpon  the  return  day,  no  appearance  was 
made  on  behalf  of  the  defendant,  and  the 
true  name  of  the  defendant  was  still  un- 
known to  the  ^intlffs.  They  Introduced 
their  evidence,  and  Judgments  were  entered 
in  favor  of  the  plaintiffs.  The  Judgments  were 
entered  as  judgments  In  rem  against  the 
sheep,  and  there  were  no  personal  judg- 
ments  against  any  one.  In  these  judgments 
the  justice  of  the  peace  recited  the  fact  that 
It  appeared  to  him  that  a  band  of  sheep 
had  been  taken  rfiarge  of  by  the  respective 
plaintiffs  Goudi  and  Wallace  on  the. 6th  day 
of  June,  which  was  the  day  following  the 
filing  of  the  complaints,  and  tiiat  tb^  had 
been  In  praseaslon  of  the  sheep  from  that 
date  nntU  the  date  of  the  tntgy  of  jndgm«it, 
and  the  jndgmrat  thereupon  ordered  and 
adjudged  that  a  sofficient  number  of  the 
trespasrtng  lAe^  be  sold  to  mtisty  the  judg- 
ments and  costs.  Executions  were  Issued  to 
the  omistaUe^  redtlng  the  amounts  at  tiie 
respective  judgments,  and  directing  him  to 
levy  upon  the  sheep  koA  sell  a  snffldent  num- 
ber to  satisfy  these  jodgmenfes.  The  consta- 
Ue  thereupon  proceeded  In  aeccffdonce  with 
the  statute,  directing  the  manner  of  execu- 
tion sales,  and  sold  some  86  bead  from 
whl<di  he  realised  snffldent  to  pay  the  judg- 
mei^  and  costs  and  expaises  ot  sale. 
Thereafter  the  respondent  Oevdand  com- 
menced this  action  against  Couch  and  Wal* 
lace  and  the  constable  to  recover  damages 


representing  the  loss  alleged  to  have  been 
sustained  by  reason  of  the  sale  of  these 
sheep.  Judgment  was  entered  In  favor  of 
Cleveland,  and  this  appeal  was  tbweupon 
prosecuted.  . 

[1]  The  question  presented  on  this  appeal 
Is  the  jurisdiction  of  the  justice  of  the  peace 
to  enter  the  Judgments  In  favor  of  Couch  and 
Wallace  and  to  Issue  execution  thereon  and 
the  regularity  of  the  proceedings  had  there- 
on. The  appellants  proceeded  In  the  lower 
court  upon  the  theory  that  sections  1217  and 
1218,  known  as  the  "two-mile  limit  law,"  gave 
them  a  right  of  action  against  the  owner  of 
these  sheep,  whether  known  or  unknown, 
and  that  under  those  provisions  of  the  stat- 
ute they  were  enUUed  to  recover  a  Judgment 
for  the  trespass  committed.  They  took  the 
further  position  that  since  those  statutes 
prescribe  no  procedure  for  obtaining  relief 
where  the  owner  of  the  trespassing  sheep  is 
unknown  tbat  they  might  then  have  recourse 
to  the  general  trespass  law  of  the  state  deal- 
ing with  trespassing  animals  generally,  and 
pursue  the  remedy  therein  prescribed  to  be 
pursued  where  the  owner  of  the  animals  Is  ' 
unknown.  They  accordingly  rely  upon  the 
provisions  of  sections  1294  and  1296,  Rev. 
Codes,  dealing  with  the  subject  of  trespass- 
ing animals.  The  respondent  contends,  bow- 
ever,  that  appellants  failed  even  to  comply 
with  the  provlslona  of  section  1294,  in  tbat 
the  owner  of  the  animals  was  not  served 
with  process,  and  that  the  justice  of  the 
peace  failed  to  appoint  the  appraisers  there- 
in provided  for  to  famine  the  fences  and 
testify  concerning  their  condition. 

Appellants  admit  that  no  appraisers  were 
appointed,  and  they  Justify  the  action  of  the 
Justice  of  the  peace  In  failing  to  appoiut 
appraisers,  upon  the  ground  that  it  Is  not 
necessary  In  this  state  to  fence  against 
sheep  (Spencer  v.  Morgan,  10  Idaho,  542,  79 
Pac.  469),  and  on  the  further  ground  tliat 
sheep  are  trespassing  animals  when  herding 
on  the  public  domain  anywhere  within  two 
miles  of  a  dwelling  house.  It  Is  dear  to  us 
In  the  outset  that  if  sections  1294  and  1296 
of  the  Rev.  Codes  are  applicable,  and  may 
be  resorted  to  as  a  remedy  In  such  a  case 
under  the  two-mile  limit  law,  it  was  unnec- 
essary for  tile  justice  of  the  peace  to  appoint 
appraisers  In  this  case.  Hie  reason  is  appar- 
ent The  matter  of  a  snffldency  fence  or  no 
fence  at  all  would  have  beoi  entirely  im- 
material, and  It  was  unnecessary  to  have  any 
evidence  iwoduced  on  that  question.  The 
only  question  was  as  to  whether  the  animals 
bad  herded  or  grazed  within  two  miles  of  the 
dwellli^c  honse  of  the  plaintiff  In  the  action, 
and.  If  so,  the  amount  of  damages  sustained 
thereby. 

Now,  ttaen,  tbe  questttm  remaining  to  be 
determined  is :  Did  the  appellants  here  pni^ 
sue  the  right  remedy  In  the  justice  court  in 
procuring  tbelr  judgm«ts  and  causing  tbe 
req^ondent^s  pn^erty  to  be  sdsed  and  sold? 
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It  Is  clear  that  sections  1217  and  1218. 
known  as  the  two-mile  Umlt  law,  gave  them 
a  right  of  action,  and,  If  they  could  make 
their  proofia,  entitled  them  to  recover  dam- 
ages. If,  however,  they  conld  not  ascertain 
the  name  of  the  owner  of  the  property  and 
could  not  secure  serrlce  on  him,  ttien  they 
could  obtain  do  personal  jndgm^t  against 
blm.  The  question  then  recurs,  Is  there 
an7  other  remedy  to  be  found  in  the  stat- 
utes applicable  to  this  case  and  which  might 
be  invoked  In  aid  of  the  right  of  action 
granted  by  these  sectlona  of  the  statute? 

[2]  Section  1219  reoognlK«s  the  fact  that 
the  owner  or  agent  of  the  owner  may  be 
"unknown  to  the  party  injured  by  sndi  tree- 
pass,"  and  that  section  authorizes  snch  tres- 
passing sheep  to  be  dealt  with  under  the 
estray  laws  If  the  party  so  chooses.  The 
estray  laws,  however  (sections  1299  to  1301, 
Inelnsivct)*  not  iHrovlde  for  or  contemplate 
the  recowy  or  collection  of  any  private 
damages  by  the  taker-np  of  estrays  w  by 
any  one.  Thote  atatutet  provide  only  for 
the  diapotition  of  tAe  ertrayc  and  the  pay- 
mmt  of  the  neoeaearv  coaU  and  fAargea  in- 
cident thereto.  Taming,  however,  to  the 
statutes  dealing  with  trespassing  animals 
generally,  we  And  that  sections  1294  and 
1296  provide  a  romedy  for  all  cases  where 
the  owner  of  the  trespassing  animals  Is  un- 
known, and  section  1291  spedflcally  pro- 
vides that  "such  Judgment  only  binds  said 
property." 

[3]  Section  4230,  Rev.  Codes,  rea^nlzes 
the  fact  that  It  may  sometimes  be  necessary 
to  prosecute  an  action  against  a  defendant 
whose  name  Is  unknown  to  the  plalDtlfT,  and 
it  accordingly  authorizes  such  a  proceeding. 

[4]  Section  3925  of  the  Rev.  Codes  pro- 
rid^  that:  "When  Jurisdiction  Is,  by  this 
Code  or  by  any  other  statute,  conferred  on 
a  court  or  Judicial  officer  alt  the  means  nec- 
essary to  carry  It  Into  effect  are  also  given; 
and  In  the  exercise  of  the  Jurisdiction  If  the 
course  of  proceedings  be  not  8i>eclally  point- 
ed out  by  this  Code,  or  the  statute,  any  suit- 
able process  or  mode  of  proceeding  may  be 
adopted  which  may  appear  most  conforma- 
ble to  the  spirit  of  this  Code."  It  would 
seem,  therefore,  that  where  a  party  Is  givey 
a  right  of  action  under  sections  1217  and 
1218,  but,  owing  to  his  inability  to  ascertain 
who  is  the  owner  of  the  trespassing  animals 
and  Is  really  responsible  for  the  Injury,  he 
cannot  therefore  procure  a  personal  Judg- 
ment against  the  owner,  he  may  avail  him- 
self of  the  appropriate  remedy  provided  by 
statute  In  cases  where  the  owner  Is  un- 
known, whereby  the  relief  is  sought  and  the 
remedy  Is  had  against  the  property  alone. 
In  such  a  case,  while  the  party  injured  can- 
not ascertain  the  name  of  the  owner,  he  can 
lay  hold  upon  and  identify  the  property 
which  has  caused  the  injury.  The  proce- 
dure provided  by  sections  1294  and  129S 


gives  a  Judicial  hearing,  requires  proo^ 
gives  public  notice  both  of  the  hearing,  and 
of  the  seizure  and  sale  of  the  property. 
This  accords  the  party,  whoev^  he  may  be, 
that  is  the  owner  of  cue  property  aue  pro- 
cess of  law  In  90  far  as  the  Judgment  affects 
the  Hpeclflc  property  Involved. 

[i]  In  cases  where  it  is  charged  that  anl- 
nuls  have  trespassed  against  which  It  Is 
required  to  maintain  lawful  fences,  then  It 
is  necessary  for  the  Justice  of  the  peace  to 
appoint  the  appraisers  provided  for  by  sec- 
tion 12&1.  In  case,  however,  where  the 
charge  Is  a  violation  of  the  two-mile  llmtt 
law  by  the  trespassing  ol  she^  the  appoint- 
ment of  such  RpfoMaers  would  be  a  useless 
thing  and  could  accomplish  no  purpose  what- 
ever, and  sn^  appraisers  would  be  unable 
to  testis  to  any  essential  oc  material  fact 
in  the  case. 

The  trial  court  erred  In  ruling  that  the 
proceedings  of  the  Justlce'a  court  were  wltth 
out  Jurisdiction,  and  that  the  sale  of  the 
sheep  on  execution  Issued  from  the  Justice 
court  wu  unauthorized  and  vtM. 

For  the  foregotng  reasons,  the  Judgment 
of  the  lowes  court  must  be  revised,  and  it 
is  80  ordered,  and  tb»  cause  1b  remanded, 
with  direction  to  grant  a  new  trial  or  take 
such  further  proceedings  in  aocordanee  with 
the  views  herdn  expressed  as  may  be  neces- 
sary to  a  proper  diqposltlon  of  this  case. 
Costs  awarded  in  fftvor  cf  antellants. 

STEWABT,  J.,  concurs.  SULI/IVAN,  3^ 
did  not  sit  at  the  hearing  and  took  no  part  In 
the  casdk 


WILSON  et  aL  v.  JARRON. 
(Supreme  Court  of  Idaho.   Uardi  18.  191S.) 

1.  Taxation  (|  704*)— Tax  Deios— Sum- 
cunot  of  Dmcbiption— Certificatk. 

A  tax  sale  certificate  describing  lands  sold 
as  "S.  %  N.  W.  4.  sec.  1.  twp.  4,  range  2," 
ts  insamcient  and  Invalid  for  the  purpose  of 
{nrnishing  a  description  on  which  a  valid  tax 
deed  can  be  executed,  and  a  tax  deed  executed 
on  such  certificate  after  the  expiration  of  the 
time  allowed  for  redemption  whldi  describes 
the  property  conveyed  as  "The  South  %  of 
the  Northwest  ^  of  sec.  one  (1),  twp.  four 
(4)  north,  range  two  (2)  West  of  Boise  Merid- 
ian, Canyon  county,  state  of  Idaho,"  is  not  a 
sabstantul  compliance  with  the  provisions  of 
sections  1763  and  1764  of  the  Rev.  Codes, 
which  require  a  tax  deed  to  contain  the  same 
description  and  redtals  contained  in  the  tax 
sale  certificate. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
CenL  Dig.  H  1019-1522;  Dec  Dig.  1  764.*] 

2.  Taxation  (|  686*) —Tax  Deed— Sum- 
ciKNCT  of  Dbsceiption— Cebtificate. 

In  issuing  a  tax  deed,  the  officer  execut- 
ing the  same  In  describing  the  property  may 
extend  abbreTiations  contained  in  the  certifi- 
cate, and  make  a  fuller  and  more  complet* 
description  of  laud  which  was  sufficiently  de- 
scribed in  the  tax  sale  certificate,  but  he  has 
no  right  or  authority  to  add  to  or  complete  an 
incomplete  and  insufficient  descriptton  contalu- 
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ed  In  the  tax  sale  certificate,  and  he  has  no 
attthorit?  to  go  beyond  the  certificate  for  ex- 
traneoas  evidence  describing  the  property  in- 
tended to  be  described  in  the  certificate. 

[Kd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  ||  1877-1879;  Dec  Dig.  |  686.*1 
8.  Etidekcb  (J  387* )— Taxation  ({  764*)— 

ABBESSMBNT— SorFICUENCT  OF  DXBCRIPTIOH 

— Validitt  or  Salb— Parol  Evidence. 
More  atrictnesa  is  reqaired  In  the  descrip- 
tion in  an  assessment,  wbere  the  property  is 
to  be  sold  for  delinquent  taxes,  than  is  requir- 
ed in  a  deed  of  conveyance  from  the  grantor 
to  tbe  grantee.  In  tbe  former  case  parol  or 
extraneous  evidence  is  not  admissible,  while 
in  tbe  latter  case  it  may  become  admissible.- 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1898-1713:  Dec  Dig.  {  387;« 
Taxation,  Cent  Dig.  ff  1K1»-1{>22;  Dec  Dig. 
I  764.*] 

Appeal  from  District  Conrt,  Canyon  Coun- 
ty; Ed.  L.  Bryan,  Judge. 

Action  by  Albert  R  Wilson  and  another 
against  W.  B.  Jarron  to  quiet  title.  From 
Judgment  for  defMidant,  plalntlttB  weaL 
Beversed. 

B.  F.  Neal,  of  Bolae  City,  for  appellants. 
Blc^  Thompsoa  &  Budcner,  of  Caldwell,  and 
Oordlner  &  Cordiner,  of  Spokane,  Wash., 
for  respondent. 

AILEiHIE,  C.  J.  This  case  Inrolves  the 
validity  of  a  tax  deed.  It  appears  that  the 
land  belonging  to  appellant's  grantor  was 
sold  for  taxes  and  tbe  property  was  bid  in 
by  the  county,  and  subsequently  the  respond- 
ent purchased  the  tax  certificate  from  the 
county,  and  at  the  apiration  of  the  time 
allowed  for  reden^on  recetred  a  deed  from 
tbe  assessor  and  ex  ofBdo  tax  collector  of 
Canyon  coimty.  The  amnellants  commenced 
their  action  In  the  district  court  to  quiet 
their  title  to  this  land,  and  the  respondent 
answered,  denying  appellant's  title,  and  set 
up  bla  own  title  denigned  through  tbe  tax 
deed.  After  a  trbU  tbe  court  found  ia  ftvor 
of  file  defendant,  and  the  plaintiffs  appealed. 

[1]  A  great  many  errors  have  been  as- 
signed, but,  as  we  view  the  case.  It  Is  tmly 
necessary  for  us  to  consider  one  assignment 
The  tax  certificate  recites  that  the  property 
was  sold  on  the  8tb  day  of  July,  1907,  to 
Canyon  county  for  tbe  sum  of  918.70,  and 
BO  cents  for  assessor's  and  tax  collector's  cer- 
tificate, and  that  the  taxes  had  been  levied 
and  assessed  against  tbe  property  for  tbe 
year  1906,  and  that  the  property  assessed 
and  sold  was  described  as  "8.  %  N.  W.  4,  sec. 
1.  twp.  4,  range  2."  It  will  be  noticed  that 
this  description  does  not  recite  the  county  In 
which  tbe  property  Is  situated,  nor  does  it 
state  wbetber  the  township  is  north  or  south, 
nor  does  It  show  whether  tbe  range  is  east 
or  west,  nor  does  it  give  the  meridian  from 
which  Utese  numbers  are  computed.  After 
the  expiration  of  the  three-year  period  for 
redemption  from  this  sale,  the  taxes  not 
tiaving  been  paid,  tbe  assessor  upon  applica- 
tion of  the  owner  and  holder  of  the  tax 


sale  certificate  Issued  to  him  a  tax  deed. 
This  tax  deed,  which,  by  the  way,  was  ex- 
ecuted by  the  successor  in  office  of  the  as- 
sessor who  executed  the  tax  sale  certificate, 
describes  the  property  conveyed  as  follows: 
"The  South  ^  of  the  Northwest  %  of  sec 
one  (1),  twp.  four  (4)  north,  range  two  (2)  West, 
Boise  Meridian,  Canyon  connty,  state  of 
Idaho."  It  is  apparent  and  must  be  admit- 
ted, that  the  description  contained  In  the 
deed  is  a  good  description  of  the  particular 
tract  of  real  estate  described  in  tbe  deed. 
It  is  equally  clear  that  the  assessor  who  ex- 
ecuted this  deed  could  not  &nd  did  not  get 
this  full  description  from  the  tax  sale  cer- 
tificate which  had  been  preTionsly  issued  by . 
his  predecessor.  It  was  necessary  for  him 
to  ascertain  In  some  other  manner  and  from 
some  other  source  that  the  township  was 
north,  Instead  of  south,  and  that  the  range 
was  west,  instead  of  east,  and  that  the  coun- 
ty in  which  the  property  was  located  was 
Canyon.  He  might  have  been  Justified  in 
assuming  that  the  computation  was  made 
from  "B.  M."  or  Boise  meridian.  We  know, 
and  we  take  it  that  the  assessor  was  Justified 
in  taking  notice  of  the  same  fact,  that  the 
public  surveys  in  this  state  are  computed 
from  the  Boise  meridian. 

[2]  He  was  also  Justified  In  taking  notice 
of  abbreviations  used  In  the  certificate,  and 
In  extending  them  in  full  In  his  deed.  We 
are  not  apprised  as  to  where  or  how  the  as- 
sessor obtained  his  Information  so  as  to 
enable  blm  to  complete  this  descrlpttcn.  On 
the  other  hand,  tbe  statute  (sections  1763 
and  1764  of  the  Bev.  Codes)  require  the  deed 
to  contain  the  same  dacriptlon  and  recitals 
contained  in  the  tax  sale  oertlflcate. 

^Tbls  court  has  had  occasion  to  consider 
these  iffovisions  of  the  statute  in  Wblte 
Pine  Hfg.  Co.  t.  UoE«y,  19  Idaho,  49,  112 
PBC..674,  and  McGowan  t.  Elder,  19  Idaho, 
158, 113  Pac.  102,  and  It  was  there  held  that 
"a  substantial  compliance  with  the  statute 
Is  sufflcfeut"  It  would,  however,  be  a  wide 
sweep  of  the  Imagination  to  say  that,  not- 
withstanding this  variance,  there  has  never- 
theless been  a  substantial  compliance  with 
the  statute,  and  that  the  description  contain- 
ed in  tbls  tax  deed  Is  substantially  tbe  same 
as  that  contained  In  the  certificate.  It  Is 
not  substantially  the  same— the  first  descrip- 
tion fails  to  locate  or  describe  any  tract  of 
land.  Reverting  to  the  description  found  in 
this  certificate,  and  analyzing  it  for  a  minute, 
it  will  be  seen  that  it  would  have  been  Just 
as  competent  and  equally  as  substantial  a 
compliance  with  the  statute  for  the  assessor 
to  have  made  a  deed  describing  this  property 
as  being  In  township  4  south  as  4  north,  or 
In  range  2  east  as  in  range  2  west,  either 
north  or  south  of  the  base  line. 

[J]  In  Miller  v.  Williams,  135  Cal.  183,  67 
Pac.  788,  the  Supreme  Court  of  California 
bad  occasion  to  consider  the  admission  of 
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evidence  to  Bhov  tha  intention  of  tbe  parties 
In  order  to  determliie  tlie  cprrectnesa  of  the 
descrlptloa  contained  in  a  tax  deed,  and  the 
court  dlBCuseed  the  difference  between  the 
role  of  law  an>Ucable  to  a  deacxlptbm  con- 
tained In  a  tax  deed  and  one  contained  in 
a  deed  of  conveyance  made  by  ft  vendor  to  a 
purchaser,  and  said:  "A  description  whlcb 
would  snfflce  in  an  agreement  to  convey  or 
in  a  deed  may  be  bad  in  an  assessment  In 
the  first  case,  the  court  mlsht  inquire  as  to 
the  intentifm  of  the  parties,  but  in  the  other 
the  owner  has  no  part  In  the  proceeding, 
whtdti  is  hostile,  and  to  every  step  in  whidi 
be  Is  obJectlDg.  The  assessment  is  made  with 
a  view  to  a  possible  sale,  and  the  property 
should,  therefore,  be  so  described  as  to  en- 
able the  owner  to  know  what  land  Is  charged 
with  tbe  tax,  and  also  to  enable  a  possible 
purchaser  to  know  what  land  la  offered  for 
sale.  *  *  *  To  deckle  this  matter,  there 
should  be  no  uncertainty  as  to  what  land  he 
is  dealing  with.  Hence  the  description 
should  be  suBlcIent  In  Itself  to  identify  the 
land,  or,  If  reference  to  a  map  or  record  la 
required,  that  should  be  indicated  in  the  as- 
sessment." 

It  seems  to  us  that  the  foregoing  state- 
ment of  the  law  is  a  reasonable  and  fair 
dlstinctioD  to  be  observed  and  rule  to  be  ap- 
plied in  these  cases.  Miller  v.  Williams  has 
been  followed  In  several  subsequent  cases  In 
California,  among  which  are  Lantz  v.  Fish- 
bum,  3  Cal.  App.  662,  91  Pac.  816,  and  Fox  v. 
Townsend,  162  CaL  51,  91  Pac.  1004,  1007. 
The  same  court  In  Best  v.  Wohlford,  144 
Cal.  733,  78  Pac.  293,  and  Baird  v.  Monroe, 
150  Gal.  660,  89  Pac  S62,  has  drawn  the  dis- 
tinction between  Introducing  evidence  for 
the  purpose  of  completing  or  correcting  an 
insufficient  or  indeflnite  and  uncertain  de- 
scription and  that  of  introducing  evidence 
for  the  purpose  of  showing  that  the  de- 
scription contained  in  the  certificate  or  deed 
Is  complete,  and  does  describe  a  certain  tract 
or  parcel  of  land,  so  as  to  enable  any  one 
by  the  aid  of  such  description  to  locate  the 
land  therein  conveyed.  This  latter  rule  Is 
Just  and  salutary,  and  has  been  heretofore 
recognized  and  adopted  in  at  least  one  case 
by  this  court.  Allen  v.  Kitchen,  16  Idaho, 
133,  100  Pac.  1052,  IS  Ann.  Cas.  914. 

In  tbe  case  at  bar  it  must  be  remembered 
that  the  appellants  were  not  the  owners  of 
the  land  at  the  time  It  was  assessed,  and  the 
tax  for  which  the  sale  was  made  was  levied 
against  tbe  property.  Appellants  occupy  the 
position  of  Innocent  purchasers.  If  they 
went  to  the  records  of  Canyon'  county  for 
the  purpose  of  examining  the  title  to  the 
property  they  purchased,  and  which  Is  de- 
scribed In  this  tax  deed,  and  found  a  de- 
scription such  as  la  contained  In  the  tax 
sale  certificate,  that  description  would  not 
be  sufficient  to  put  them  on  notice  of  an  out- 
standing  tax  lien  or  deed  against  the  partic- 


ular tract  of  land  purchased  and  which  was 
subsequently  descrtbed  in  the  tax  deed.  For 
the  reasons  above  stated,  the  Judgment  In 
this  case  must  be  reversed. 

It  is  «tremely  doubtful  If  the  retam  mad^ 
by  the  assessor  who  sold  this  property  at 
delinquent  tax  sale  ia  a  anfilcient  or  sub- 
stantial compliance  witb  the  providons  of 
section  17^  of  the  Rev.  Codes.  That  sec- 
tion spedflea  the  facts  wbidh  must  be  shown 
in  sach  a  return.  Tbose  facts  are  not  all 
shown  in  the  return  In  this  case. 
.The  jndgmwt  will  be  reversed,  and  tbe 
cause  is  remanded,  with  direction  to  the 
trial  court  to  enter  Judgment  in  favor  of  the 
plaintiffs,  qnletix^  th^r  title  to  the  property 
described  in  their  complaint  upon  payment 
to  the  respondent,  or  to  the  clerk  for  .his 
benefit,  tbe  amount  paid  by  him  to  the  coun- 
ty tor  the  tax  sale  certificate,  together  with 
penaltiea  and  Interest  allowed  on  tax  sale 
certificates.  Costs  of  ttaia  appeal  are  award- 
ed in  favor  of  appellants. 

SULLIVAN  and  STEWART,  JJ.,  concur. 


PRIMROSE  V.  ARMSTRONG  MACHINERY 
CO, 

(Supreme  Court  of  Idaho.   March  12,  1918.) 

1.  Appeal  and  Ebbob  (|695*)— Insufficibnt 

ItECOBD. 

Where  the  record  sent  up  on  appeal  leave* 
it  in  doubt  as  to  whether  ail  the  evidence  in 
the  case  has  been  Bent  up,  and  there  is  reason 
to  believe  from  the  cootenta  of  the  record  that 
material  exhibits  have  been  omitted,  an  appel- 
late court  wiU  not  examine  such  record,  with  a 
view  to  determining  and  passing  upon  the  case 
Dpon  its  merits. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  »  29U-2»14i  De&  Dig.  | 
695.'] 

2.  Appeal  and  Ebbob  (|  812*}— IminrnciBnT 

Bkcobd— Dismissal. 

Record  examined  in  this  case,  and  held, 
that  It  is  bo  indefinite  and  uncertain,  and  the 
settlement  and  certification  thereof  is  so  ir- 
regular, as  to  require  a  diemissal  of  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  2094-2701;  Dec  Dig.  i 

Appeal  from  District  Court,  Twin  Falls 
County;  C.  O.  Stockslager,  Judge. 

Action  by  J.  H.  Primrose  against  the  Arm- 
strong Machinery  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Dismissed. 

James  H.  Wise,  of  Twin  Falls,  for  appel- 
lant  F.  A.  Hutto,  of  Twin  FaUa,  tor  re* 

spondent 

AILSHIE,  a  3.  In  this  case  a  motion  has 
been  made  to  dismiss  the  appeal  on  numerous 
grounds,  and  a  motion  has  also  been  made 
to  strike  from  the  transcript  the  greater  por- 
tion of  the  record  therein  contained  on  nu* 
merous  grounds,  among  which  is  that  the 
contents  is  not  properly  Identified  or  certl- 
fled.  We  do  not  deem  It  necessary  or  Import- 
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ajxt  that  we  set  out  In  a  written  opinion  the 
TaxioQS  reasonB  preeoited  tot  dismlasal  oif 
tbis  appeaL  Tbe  condition  oC  the  record  In 
thla  case,  however,  renders  it  necessary  that 
the  appeal  be  dismissed. 

[1]  An  app^te  court  coald  not  with  safo- 
ty  to  litigants  enter  upon  ttie  ctmslderatlon 
of  a  case  on  its  morlts,  where  the  record  Is 
so  uncertain  and  indefinite  as  Is  the  case 
her&  Indeed,  it  Is  utremely  doubtful.  Judg- 
ing from  the  redfcals  of  tbe  record  Itself,  if 
the  transct^  contains  all  the  evidoice  in- 
troduced in  the  case  and  all  the  exhibits  re- 
frared  to  both  by  the  witnesses  in  open  court 
and  other  witnesses  who  testified  ttarongh 
depositions.  A  number  of  exhibits  hare  been 
c«tlfled  up  by  the  derk  of  the  district  court 
Tfae^  coneepond  In  numbering  and  marks  of 
Identification  to  tbe  exhibits  introduced  on 
the  trial.  We  find,  however,  that  a  number 
of  exhibits  were  referred  to  In  a  deposition 
which  was  taken  long  before  the  trial  and 
which  was  aiied  upon  the  trial  of  the  case. 
Tbat  witness  refers  to  exhibits,  some  of 
which  appear  to  have  borne  the  same  marks 
of  ideutiflcatlou  as  tbe  exhibits  introduced 
upon  the  trial.  We  have  no  means  of  know- 
ing whether  those  are  some  of  the  same  ex- 
hibits that  were  Introduced  at  the  time  of  tbe 
trial,  or  were  different  exhibits  marked  by 
the  commissioner  who  took  tbe  deposition. 
None  of  tbem  disclose  any  marks  of  Identifi- 
cation made  by  the  commissioner  who  took 
the  deposition. 

[2]  Presuming,  as  we  must,  that  the  proper 
procedure  was  adopted  l>oth  upon  the  taking 
of  the  deposition  and  tbe  trial,  we  would  be 
compelled  to  assume  that  a  paper  marked 
"Exhibit  A"  by  a  commissioner  upon  the  tak- 
ing of  a  deposition  long  before  the  trial 
would  not  be  tbe  same  paper  marked  "Ex- 
hibit A"  upon  the  oral  examination  of  an- 
other witness  in  open  court  at  tbe  trial  of 
the  case.  None  of  these  exhibits  contain 
two  sets  of  markings  for  identification. 

In  this  case  a  Judgment  was  entered  on 
May  31sL  Notice  of  appeal  was  filed  and 
served  on  tbe  29th  day  of  June,  and'  on  the 
same  date  the  trial  court  made  an  order  di- 
recting the  court  reporter  to  make  a  tran- 
script of  tbe  evidence.  This  transcript,  ac- 
cording to  the  certificate  of  the  court  report- 
er, was  completed  on  the  6th  day  of  July, 
and  was  filed  with  the  clerk  of  tbe  district 
court  on  July  24th.  The  record  does  not  dis- 
close when  tbe  transcript  was  served.  The 
transcript  of  the  record  appears  to  have 
been  made  up  prior  to  the  8th  day  of  August, 
and  the  whole  record  is  certified  by  the  clerk 
of  the  district  court  under  tbe  seal  of  the 
court  on  the  lattw  date.  In  this  certificate 
tbe  derk  refers  to  the  reporter's  transcript 
filed  with  the  clerk  on  July  24th.  Tbe  rec- 
ord certified  to  by  tbe  clerk  of  the  district 
oonrt  contains  no  certificate  from  the  Judge 
settUi^r  tbe  transcript  of  the  evklenee  or  bill 


of  exoeption&  Following  certlflcate  bj 
the  derk  of  th^  district  court,  and  pasted  on 
the  inside  of  the  back  cover  to  the  record,  is 
a  certificate,  signed  by  the  Judge  of  the  dis- 
trict court,  under  date  of  August  24th,  pur> 
porting  to  settle  and  certify  the  tronscr^t 
of  the  evidence  "as  a  bill  of  exceptions  in 
the  case."  This  cerUflcate  does  not  disclose 
whether  counsel  were  iwesent  or  had  any 
notice  of  this  purported  settlement  ot  the 
bill  of  exceptions,  nor  does  the  record  any- 
where show  when  service  of  the  transcript 
had  been  made.  Counsel  for  respondent  has 
attadwd  his  own  affidavit  to  his  motion  to 
dismiss,  wherdn  he  states  that  on  July  2Sth 
he  was  served  with  that  port  <tf  the  record 
bearing  page  numbers  from  38  to  114 — that 
Indudes  the  transcript  of  the  evidence — and 
that  on  August  8th  he  was  given  a  copy  of 
the  record  oimprlslng  pages  1  to  88,  and 
tbat  no  other  record  or  purported  record  was 
ever  served  on  him,  except  that  on  August 
26tb  and  Angust  28th  he  was  served  with 
copies  of  the  certificates  made  by  tbe  Judge, 
one  of  which  Is  attached  to  the  back  of  the 
transcript  as  hereinbefore  Indicated,  and  the 
other  attached  to  tbe  exhibits  sent  up  to  this 
court 

In  the  condition  of  the  record  as  It  comes 
to  us,  we  would  not  feel  Justified  in  entering 
upon  its  examination,  with  a  view  to  consid- 
ering the  Judgment  of  the  lower  court  on  the 
merits  of  the  case.  Tbe  appeal  will  therefore 
be  dismissed.  ,  Costs  awarded  In  favor  of  re- 
spondent 

SULLIVAN  and  STEWART,  JJ.,  concur. 


BRESHBARS  et  aL  v.  CALLBNDER. 
(Supreme  Court  of  Idaha   Feb.  10,  1918.) 

1.  CoNTBAOTs  (I  824*)— Fea.ui>— Election  or 
Beueoixs. 

It  ii  a  general  rule  of  law  that  a  party 
defrauded  In  a  bargain  may,  on  discovering  tbe 
fraud,  either  rescind  tbe  contract  and  demand 
back  what  has  been  received  under  it,  or  he 
may  affirm  tbe  bargain  and  sue  end  recqver 
damages  for  the  fraud.  If  he  elects  the  former 
course,  he  must  not  sleep  on  bis  rights,  but 
must  more  promptly. 

[Ed.  Note.— For  other  -eases,  see  Goatracts, 
Cent  Dig.  U  1S49-1S67;  Dee.  Dig.  {  824.*] 

2.  CORTBACIS    (g  266*)— Rbscxsbion— COHDI- 
TION  PBBOEDENT. 

A  party  electing  to  rescind  a  contract  on 
the  ground  of  fraud  and  misrepresentation  must 
place  the  other  party  as  nearly  as  posBible  in 
statu  quo.  To  do  this,  if  he  has  received  any- 
thing under  the  contract,  whether  it  be  proper- 
ty or  securities,  be  must  restore  it  This  rule, 
however,  does  not  apply  to  all  cases,  especially 
where  property  Is  worthless,  and  where  the  de* 
frauded  party  baa  so  dealt  with  the  snbject> 
matter  ol  the  contract  that  It  has  become  Im- 
possible to  put  tbe  other  In  statu  quo. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  I  1187;  Dec  Dig.  |  265.*3 

8.  EXCBANOS  Of  PBOPBBTT  (|  11*)— RUOU- 
8I0M  or  COMTBACT— GaOUNDB. 

Where  an  action  Is  brought  to  rescind  a 
contract  and  recover  what  the  party  suing  part- 
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ed  with  br  Its  Talae  and  to  restore  what  was 
recelred,  and  the  complaint  allwes  that  the  re- 
■ciBsion  of  the  contract  lesalted  from  the  fact 
that  the  defendazit  bad  made  statements  at  the 
time  the  contract  of  exchange  was  made  that 
were  false  and  fraudalent  and  known  to  the  de- 
fendant to  be  false  and  fraadulent,  and  that 
such  statements  were  relied  upon  by  the  plain- 
tiff, and  by  reason  of  fraud  and  deceit  the  plain- 
tiff was  induced  to  make  the  contract  which  re- 
sulted in  the  exchange  of  the  property  from  one 
to  the  other,  the  complaint  Is  sufficient  to  state 
a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  fiS  20,  20%;  Dec.  Dig.  f 
11.*] 

4.  CoHTBACTs  n  94*)— Rbscibsion— Oboundb 
— Material  Rbpbeskntationb. 

Where  a  complaint  states  that  a  contract 
was  entered  into  by  reason  of  certain  represen- 
tatiODB  made  of  the  existence  of  certain  facts, 
and  the  plaintiff  relies  upon  such  representa- 
tions, and  such  representations  are  the  induce- 
ment which  led  the  plaintiff  to  enter  into  said 
contract,  and  such  representations  are  made  di- 
rectly affecting  the  subject-matter  of  the  con- 
tract and  without  which  the  contract  would  not 
have  been  made,  then  in  that  case  the  repre- 
sentations are  material 

[Ed.  Note.— For  othar  eases,  see  Contracts, 
Cent  Dig.  IS  420-43a  1160.  1164,  1166;  Dec. 
Dig.  1  M.*] 

5.  ErrDXHCX  (I  161*)— Star  or  Mind— In- 

TENT. 

A  party  to  a  contract  may  testify  as  a  wit- 
ness to  the  fact  that  he  would  not  have  entered 
into  the  transaction  had  he  known  the  truth, 
or  bad  not  the  representations  been  made, 
where  such  facts  and  statements  are  peculiarly 
within  the  knowledge  of  the  witness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  440;  Dec  Dig.  S  101.*] 

6.  Trial  (i  295*)— Inbtructions— Constbuo- 

TION  AS  A  WhOIX. 

The  general  rule  In  this  state  is  that  a 
judgment  will  not  be  reversed  for  the  reason 
that  an  instruction  does  not  state  withiu  its 
provisions  all  the  law  applicable  to  the  facts  of 
the  case,  where  it  appears  that  other  instruc- 
tions given  in  connection  with  the  objectiona- 
ble instmctioa  state  the  law  applicable  to  the 
facta  of  the  case  when  taken  into  consideration 
with  the  instruction  to  which  the  objection  Is 
made,  and  the  Jury  has  not  been  misled  or  misdi- 
rected, when  all  the  instructions  sre  considered. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  9S  703-717;  Dec  Dig.  g  295.*] 

7.  Trial  (8  260*)— Refusal  or  iKeTBUcriONS. 

Where  instructions  are  requested  and  re- 
fused, and  such  refusal  is  assigned  as  error  up- 
on appeal,  this  court  will  not  reverse  the  judg- 
ment where  it  appears  that  the  trial  court  gave 
to  the  jury  instructions  which  state  tite  essence 
and  substance  of  the  in|tructi<nw  offered  and 
refused. 

[Ed.  Note.— For  other  easei,  see  Trial,  Cent 
Dig.  »  651-659;  Dec  Dig.  i  m*] 

&  Exchange  or  Propgrtt  (|  13*)— Ribcu- 

8I0N    OF  CONTBACT— SUTFICIBNCT  OW  EVX- 

DBNCS— BUBDEN  OF  PBOOr. 

The  evidence  in  this  case  examined,  and 
held,  that  the  plaintiffs  were  led  to  enter  into 
and  were  induced  to  make  said  contract  by  the 
examination  of  the  plaintiffs  made  before  the 
contract  waa  entered  into  as  to  the  conditions 
and  validity  of  the  property  exchanged  by  the 
terms  of  the  contract,  and  that  there  is  no  evi- 
dence supporting  the  verdict  and  judgment, 
that  the  plaintiffs  relied  wholly  upon  the  rep- 
resentations all«?ed  to  have  been  made  by  de- 
fendant, and  that  the  plaintiffe  were  in  so  way 


misled  or  decelTed  by  any  atatemente  of  Uh 

defendant 

fEd.  Note.— For  other  cases,  see  Exchange  of 
Property.  Cent  Dig.,9|  2&-28;  Dec  Dig.  |  18.* j 

9.  Apfbal  ahd  Erboe  (I  1002*>-CoiniJCT- 

iito  Evidence— Rbtebsal. 

The  rule  that  the  Supreme  Coart  will  not 
reverse  a  judgment  where  there  is  a  conflict  in 
the  evidence,  does  not  apply  where  the  evidence 
is  convicting  upon  a  question  whldi  under  all 
the  proof  is  shown  not  to  be  the  controlling 
question  which  governs  the  right  of  recovery. 

[Ed.  Note— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  SI  3935-3937;  Dec  Dig.  | 
1002.*] 

Ai^)eal  from  District  Court,  Canyon  Coun- 
ty; Ed  L.  Bryan,  Judge. 

Action  by  Frank  Bresheani  mud  others 
against  W.  T.  Callender.  From  judgment  for 
plaintiffs,  defendant  appeals.  Berersed,  and 
new  trial  ordered. 

Finley  Monroe,  of  Bnunett,  and  Rica, 
Thompson  &  Bnckner,  of  Caldwell,  for  appel- 
lant W.  A.  Stone,  of  Caldwell,  and  E.  J. 
Dockery,  of  Boise  City,  for  respondents. 

STEWART,  J.  This  action  was  institut- 
ed In  the  district  court  of  Canyon  county  by 
plaintiffs,  respondents  here,  for  the  recovery 
of  $3,600  alleged  to  be  the  value  of  a  certain 
German  coach  borse  stallion  which  plaiutifTs 
traded,  to  the  defendant  for  six  first  mort- 
gage bonds  of  the  Easter  Gold  Mining  & 
Milling  Company,  limited,  of  the  par  value 
of  $500  each,  with  Interest  coupons  attached 
representing  interest  at  the  rate  of  10  per 
cent,  per  annum  payable  annually  on  the  Ist 
day  of  February  of  each  year.  The.  action  is 
based  upon  a  transaction  occurring  on  or 
about  the  15th  day  of  January,  1910,  and  it 
Is  alleged  In  the  amended,  complaint  that  the 
defendant  represented  that  the  coupons  of 
1008  and  1909  had  been  promptly  paid  by 
the  company,  and  that  the  Interest  due  on 
said  bonds  upon  E^bruary  1,  1910,  would  be 
promptly  paii.;  that  such  statements  made 
by  the  defendant  were  false,  and  that  in- 
terest due  on  said  bonds  on  February  1, 1908, 
and  Fetiruary  1, 1909,  had  not  been  paid,  and 
said  statemrats  were  so  made  by  the  defend- 
ant with  the  purpose  and  intent  to  deceive 
and  mislead  the  plaintiffs;  that  the  plain- 
tiffs relied  upon  the  truth  of  such  representa- 
tions and  statements  and  believed  the  same 
to  be  true  and  sold  and  exchanged  the  horse 
and  took  as  payment  therefor  the  said  six 
bonds  of  the  Easter  Gold  Mining  &  Milling 
Company;  that  said  statements  were  made 
to  plaintiffs  by  the  defendant  in  order  to  in- 
fluence and  Induce  the  plaintiffs  to  purchase 
the  said  six  bonds  of  the  comimny  and  to 
give  in  exchange  therefor  the  said  horse; 
that  after  the  interest  on  said  bonds  for  the 
year  ending  February  1.  1910,  had  become 
due  and  payable  and  plaintiffs  had  presented 
the  said  coupons  representing  the  interest 
due  on  said  bonds  for  said  year  for  payment 
to  the  treasurer  of  the  company,  the  pay- 
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ment  .of  said  Interest  coiqwns  was  aaid 
treasura'  refused,  and  said  treasnxer  lias 
ever  since  said  date  tailed  and  refused  to 
pay  tbe  same ;  that  said  horse  so  exidianged. 
by  philntlfls  to  the  defendant  In  the  purchase 
of  fiald  bonds  was  of  the  reasonable  Taloe  of 
93,000,  and  by  reason  of  tbe  false  and  fraad* 
nlent  representations  of  the  defendant  as  to 
the  fact  that  Interest  on  said  bonds  due  Feb- 
ruary 1,  1908,  and  Febraary  1,  1909,  bad 
been  promptly  paid,  and  by  reason  of  the 
purchase  of  said  bonds  by  giving  In  exchange 
therefor  the  said  horse,  plalntUIa  had  been 
damaged  In  the  sum  of  $3,600;  that  said 
damage  was  occasioned  by  said  false  and 
fraudulent  representations;  that  plaintiffs 
bring  tbe  said  bonds  with  Interest  coupons 
attached  thereto  Into  court,  and  offer  to  re- 
turn and.  deliver  the  said  property  to  the  de- 
fendant Tbe  amended  complaint  upon  which 
the  case  was  tried  was  not  verified,  and  the 
defendant,  appellant  here,  filed  an  ansvrer  to 
this  complaint,  and  generally  and  specifical- 
ly denied  all  ttie  allegations  of  the  complaint. 
The  cause  was  tried  to  a  Jury  and  a  ver- 
dict rendered  in  favor  of  the  plaintiffs  for 
the  sum  of  $3,000.  A  judgment  for  plain- 
tiffs was  rendered  according.  This  appeal 
is  from  the  judgment 

Thirte^  errors  are  assigned,  and  we  vrlU 
consider  them  in  order.  The  first  is  that 
tbe  trial  court  erred  in  overmllng  the  ob- 
jection of  the  defendant  to  the  Introduction 
of  any  testimony,  for  tbe  reason  that  the 
amended  complaint  does  not  state  a  cause 
of  action.  This  alleged  error  la  based  upon 
the  allegations  of  the  complaint  Counsel 
for  appellant  contend  that  the  complaint  "con- 
tains no  allegation  that  the  defendant  any- 
where represented  the  bonds  to  be  good,  or 
made  any  representations  with  reference  to 
the  security  for  the  bonds,  or  any  represen- 
tation whatever  with  regard  to  the  bonda" 
Tbe  allegations  with  reference  to  misrepre- 
sentations found  in  tbe  complaint  are  that 
the  defendant  represented  that  the  coupons 
of  1908  and  1909  had  been  prompUy  paid  by 
the  company  and  that  the  Interest  due  on 
said  bonds  upon  Fetooary  1,  1910,  would  be 
promptly  paid,  and  that  such  statements 
made  by  the  defendant  were  false,  and  that 
interest  due  on  said  bonds  on  February  1, 
1^.  and  February  1,  1909,  had  not  been 
paid,  and  said  statonents  wer«  made  by  the 
defendant  with  the  purpose  and  Intoit  to 
deceive  and  mislead  the  plalntUEk  It  Is  also 
aUeged  In  the  complaint  that  after  the  Inter- 
est on  aald  bonds  for  the  year  ending  Fel>- 
mary  1,  1910^  had  become  due  and  jtayable, 
the  plaintlfBi  presented  the  said  coupons 
resenting  tbe  Interest  due  on  the  bonds  for 
said  year  for  payment,  and  mdi  paymmt 
was  rinsed. 

Ttko  contention  cS  eotnael  for  aivellant  Is 
Oiat  the  allied  representation  that  the  In- 
terest coupons  <^  February  1,  1908,  and  Feb* 
ruary  1«  1909.  had  been  paid  Is  Immaterial, 
mP.-3 


for  the  reason  that  It  is  not  allied  as  a 
basts  for  rei^esentlng  that  the  bonds  werja  of 
any  value,  nor  Is  It  connected  in  any  way 
with  such  a  representation,  nor  is  it  allied 
that  defendant  intended  to  represent  by  said 
statement  that  the  bonda  were  of  value,  and 
that  the  statement  that  Interest  coupons  had 
been  paid  for  two  years  Is  immaterial,  as 
whether  th^  bad  been  paid  could  in.  no  way 
benefit  the  plalntlfb  in  this  case,  nor  could 
their  not  being  paid  in  any  way  be  detrlm^' 
tal  to  the  plaintiffs,  for  th^  had  no  Interest 
In  the  detached  coupons. 

It  la  true  that  th^  had  no  interest  pa^ 
ticnlarly  in  the  payment  of  the  Int^est  cou* 
pons  of  February  1,  1008,  and  1909,  and  tbe 
plaintiffs  make  no  allegations  of  any  par- 
ticular Interest  in  the  payment  of  said  In- 
terest coupons,  other  than  the  fact  that  such 
payments  vrere  made,  and  the  aK>eUants  no 
doubt  made  the  Inquiry,  and  the  defendant 
made  the  statemmt,  if  made,  with  a  view  of 
Judging  the  probable  value  of  the  bonds.  Tbe 
fact  that  the  Interest  had  been  paid  In  1908 
and  1909,  and  the  stat^ent  that  tbe  interest 
due  on  February  l,  1910.  would  be  paid 
promptly,  may  have  satlsfled  the  plaintiffs 
that  Uie  bonds  had  a  value  soffldait  to  be 
a  oonslderatltm  for  the  transfiur  ct  thd  horse. 
From  the  allegations  of  the  complaint  it  ts 
apparent  that  the  plalntUfs  rdled  upoa  the 
truth  of  such  represmtatlons  and  statements 
and  believed  Uie  same  to  be  true,  and  sold 
and  exchanged  Uie  horse  and  took  as  pay- 
ment therefor  the  bonds;  and  it  was  these 
representations  as  to  the  payment  of  Inter- 
est conp<niB  ttiat  w»e  relied  luton  by  the 
plaintiffs  in  accepting  the  btmds  In  exchange 
for  the  horse,  as  alleged  In  the  complaint  It 
was  npon  that  ground,  and  for  die  ftraud  that 
occurred  by  such  false  and  dec^tfol  reiwe- 
sentattons,  that  plaintlflB  elected  their  ron- 
edy,  whkii  the  law  provides  tcx  damages 
based  upon  fMud  and  deceit 

[1, 2]  T^e  r^edies  annoonoed  by  the  au- 
thorities in  such  cases  are  as  follows: 

"Rescinding  Contract  for  Fraud.  It  la  a 
general  rule  that  a  party  defranded  In  a 
bargain  may,  on  discovering  the  fraud,  elthw 
rescind  tiie  contract  and  demand  back  what 
has  been  rectived  under  it,  or  he  may  affirm 
the  bargain  and  sue  and  recover  damages 
for  the  f^ud.  If  he  elects  the  ffomer  course, 
he  must  not  sleep  on  his  rli^ta,  but  must 
move  promptly.  No  rule  la  better  settled 
than  this,  that  equity  will  refuse  relief  where 
the  delay  in  seeking  redress  has  been  so  con- 
siderable that  laches  is  fairly  imputable,  and 
both  at  law  and  In  equity  long  acqulescoice 
with  full  knowledge  of  the  fraud  vrlll  be 
deemed  a  waiver  (tf  the  right  to  rescind. 
•  *  •  Bo,  dealing  with  what  has  been  ac- 
quired by  tbe  contract  In  a  manner  Inecm- 
alstent  wltii  an  intention  to  rescind  will  be 
deemed  a  waiver  of  the  right;  as  where  cor- 
poratton  shares,  vrtilch  the  party  flnds  have 
been  frauduloitly  soM  to  him,  are  after- 
ward put  bf  him  <A  the  market  Tb^  party 
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electlnf  to  rescind  mult  also  place  the  other 
party  as  nearly  as  posrible  In  atata  quo.  To 
do  tUB,  it  he  baa  received  anything  under 
the  ocmtract^  whethar  It  be  properly  or  se- 
curltleB,  be  must  restore  It"  Cooler  on 
Torts,  p.  902.  There  are  ezceptloiui  to  this 
general  rule  under  the  latter  statement  of 
the  antliorlty,  where  the  proper^  rec^lred  la 
wortblesB;  but  the  burden  In  audi  a  case  la 
on  the  party  who  has  foiled  to  restore  It 
Another  exception  la  where  the  defrauded 
parly  has  so  dealt  wlOi  the  subject-matter  of 
the  contract  that  It  has  become  Impossible  to 
put  the  other  In  statu  qao.  In  such  cases  a 
snlt  at  law  for  damages  wUI  thai  be  found 
to  be  the  only  remedy. 

A  Toy  well  considered  case  upon  the  Elec- 
tion of  remedies  where  a  person  has  been  In- 
'  duced  to  enter  into  a  contract  by  fraud  la  an- 
nounced by  the  Suiwenw  Ciourt  of  Oregon  In 
the  case  of  Scott  v.  Waltim,  82  Or.  460,  G2 
Pac.  180,  In  which  that  court  through  Jus- 
tice Bean,  holds:  "A  party  who  has  been 
Induced  to  enter  Into  a  contract  by  fraud 
has,  upon  Its  discovery,  an  election  of  rem- 
edies. He  may  affirm  the  contract  and  sue 
for  damages,  or  disaffirm  It  and  be  reinstat- 
ed In  the  position  in  which  he  was  before  It 
was  consummated.  These  remedies,  however, 
are  not  concurrent,  but  wholly  inconsistent 
The  adoption  of  one  is  the  exclusion  of  the 
other.  If  he  desires  to  rescind,  he  must  act 
promptly,  and  return  or  offer  to  return  what 
he  has  received  under  the  contract  He  can- 
not retain  the  fruits  of  the  contract  await- 
ing future  developments  to  determine  wheth- 
er it  will  be  more  profitable  for  him  to  affirm 
or  disaffirm  it  Any  delay  on  his  part 
espedally  his  remaining  in  possession  of  the 
property  received  by  him  under  the  contract 
and  dealing  with  it  as  his  own,  will  be  evi- 
dence of  his  Intention  to  abide  by  the  con- 
tract" 

[3,  4]  rrom  the  allegations  In  this  case  it 
Is  apparent  that  the  respondents  made  their 
election  to  rescind  the  contract  and  restore 
what  they  had  received  and  recover  what 
t^ey  iwrted  with,  or  its  value,  and  sucb 
rescission  of  the  contract  resulted  from  the 
fact  &s  alleged  In  the  complaint  that  the  ap- 
pellant made  statements  at  the  time  the  con- 
tract of  exchange  was  made  that  were  false 
and  fraudulent  and  known  to  t)e  so  by  ajf- 
pdlant,  which  were  relied  upon  by  the  re- 
8p<mdent8,  and  by  reason  of  such  fraud  and 
deceit  the  respondents  were  Induced  to  make 
the  contract  which  resulted  In  the  exchange 
of  property  from  one  to  the  other. 

In  the  case  of  Kemmerer  v.  Pollard,  15 
Idaho.  34,  90  Pac.  206,  this  court  very  fully 
discussed  the  pleadings  and  representations 
In  an  action  to  recover  damages  on  the 
grounds  of  deceit  and  false  and  fraudulent 
representations,  and  in  that  case  this  court 
held;  "In  an  action  by  the  vendee  of  personal 
property  for  deceit  and  false  and  ^udulent 
representajtlo^  made  by  the  vendor,  upon 
the  late  bf  msSk  property  this  complatnlng 


party  must  allege  the  partlculan  in  whldi 
the  r«preBentati<»is  and  wananty  were  false 
and  the  extent  and  nature  of  the  falsity  and 
deception,  so  that  the  court  may  determine 
tbwefrom  whether  It  was  of  a  material  and 
eaamtlal  fact  or  immateiial  and  a  matter  of 
opinion  and  belief.  It  must  also  be  alleged 
that  the  represmtatlon  waa  false  and  fraudu- 
lent and  that  the  purchaser  believed  and  re- 
lied upon  the  same  and  purdiased  on  the 
strength  of  such  false  and  fraudulent  re^ 
resentatlon." 

The  doctrine  announced  In  that  case  we 
think  la  correct,  and  that  the  conyOalnt  in 
the  preaoit  case  la  suffldent  under  the  rule 
thus  announced.  The  plalntllfa  and  d^end- 
ant  were  exchanging  from  the  plaintifCs  to 
the  defendant  a  horse;  the  def^dant  re- 
turned in  exduinge  the  tfx  bonda  It  la 
alleged  that  the  defendant  represented  to  the 
plalntlfh  tliat  the  Interest  maturing  previous 
to  the  time  of  Uie  contract  had  been  paid 
and  the  coupons  taken  up,  and  that  the  In- 
terest due  a  few  days  after  the  contract  was 
made  would  be  paid.  It  la  also  alleged  tluit 
such  representations  were  folse  and  fraudu- 
lent and  that  the  plalntlfEs  beUered  and  re- 
lied on  the  same  and  made  the  exchange  be- 
cause of  sndt  false  and  frauduloit  represen- 
tations. The  particulars  In  which  the  rep- 
resoitatlons  were  false  and  the  extent  and 
nature  of  the  falsity  and  deception  are  that 
the  Interest  couptms  maturing  before  the  con- 
tract was  made  were  never  paid,  and  that 
the  Interest  doe  a  f&w  days  after  the  con- 
tract was  made  was  not  promptly  paid,  and 
that  the  company  executing  the  bonds  re- 
fused to  pay  the  same.  These,  In  our  Judg- 
ment were  material  and  essential  facts,  and 
were  not  matters  of  opinion  and  belief.  They 
were  statements  which  the  plaintiffs  had  a 
right  to  believe,  that  the  bonds  were  of  val- 
ue, and  that  the  interest  which  would  ma- 
ture in  ttie  future  would  be  paid  according 
to  the  interest  coupons,  and  the  facts  alleged 
are  clearly  wittdn  the  rule  announced  above 
by  this  court 

The  author,  in  14  Am.  &  Eng.  Ency.  of 
Law,  p.  60,  lays  down  two  rules  with  ref- 
erence to  the  materiality  of  a  representation: 
"Whether  a  representation  was  material  or 
not  must  necessarily  depend  upon  the  facts 
and  circumstances  of  the  particular  trans- 
action ;  and  no  very  satisfactory  general  rule 
can  be  laid  down  for  determining  the  ques- 
tion. *  *  *  It  may  be  said  generally  that 
representations  as  to  a  fact  directly  affecting 
the  subject-matter  of  a  contract  and  with- 
out which  the  contract  would  not  have  been 
made,  are  material." 

TbB  rule  here  announced  by  the  author 
specially  applies  to  the  representations  al- 
leged and  upon  which  the  evidence  was  tak- 
en In  this  case,  for  the  purpose  of  showing 
the  fraud  relating  to  a  mere  material  t&ct 
affecting  the  subject-matter  of  the  contract 
and  wltboDt  which  the  omtract  would  not 
have  beeoi  mada  - 


Digilized  by  Google 


Idftbo) 


BRESHEARS  T.  CALLENDEB 


19 


There  are  no  fitcts  allied  la  the  complaint 
which  Impose  any  duty  uiwii  the  plaintiffs, 
at  the  time  the  contract  was  made,  to  ascer- 
tain the  facts  as  to  whether  the  Interest  for 
the  years  1908  and  1909  had  been  paid.  It 
is  all^^  that  the  payment  of  the  Interest 
coupon  doe  on  the  let  day  of  February, 
1010,  was  dmanded  at  the  time  It  was  due 
and  thereafter,  and  the  company  refosed  to 
pay  the  same. 

[S]  The  second  error  urged  is  that  the 
court  erred  in  permitting  a  witness  to  testi- 
fy to  what  the  defendant  said  with  reference 
to  the  payment  of  the  interest  coming  due 
the  Ist  of  February,  1910.  Under  the  ol- 
lesatlons  ot  the  complaint,  we  think  this  evt- 
dmce  was  proper.  What  this  witness  was 
called  npon  to  testify  to  were  statements 
made  by  Oie  defendant  at  the  time  the  con- 
tract was  mad&  They  were  statements  made 
aa  an  indncement  irtiicb  led  the  plaintiffs  to 
make  the  contract  The  bonds  were  exhibit- 
ed to  the  plaintiffs,  and  the  conpons  for  the 
years  1908  and  1900  were  detached,  and  the 
plaintiffs  asked  the  defendant  whether  those 
coupons  had  be«i  paid.  This  evidence  was 
In  support  of  the  value  and  Integrity  of  the 
bonA^  as  it  is  alleged  in  ttie  complaint  tliat 
the  plalntlffii  relied  npim  sndi  statonaits. 
These  drcnmstances  and  the  knowledge  that 
interest  would  fiill  due  soon,  on  February  1, 
1910^  influenced  the  plaintiffs  In  believing  tbe 
truth  of  tlie  defenduit's  statement  that  the 
intwest  due  Febntary  1, 1910,  would  be  paid. 

30  Cyc,  at  page  117,  announces  tbe  role 
as  follows:  "Bj  the  weight  of  authority, 
testimony  of  plaintiff  that  he  would  not  have 
entwed  into  tbe  transactloo  had  he  known 
the  truth  or  had  not  the  r^vesoitatlons  beu 
made  is  competent  as  bdng  the  statement  of 
a  tact  peculiarly  witliln  the  knowledge  of 
the  witness  and  hardly  suso^tible  of  proof 
in  any  other  way,  and  this  notwithstanding 
the  objection  that  the  testlmcaiy  is  a  mere 
conclusion." 

In  the  case  of  Watson  t.  Mold^  10  Idaho, 
S70,  79  Pac.  BOS,  this  court.  In  discussing  a 
similar  question,  held:  "Where  SI.  states 
to  W.  that  certain  things  pertaining  to  the 
sale  of  shares  of  stock  In  a  canal  company 
are  true,  also  facts  pertaining  to  the  sale 
of  his  interests  in  certain  lands  are  true, 
and  is  Informed  by  W.  that  he  will  rely  up- 
on his  statements,  and  purchases  such  shares 
of  stock  and  the  interest  of  M.  in  the  land 
wholly  relying  npon  the  representations  of 
M.,  and  such  statements  are  afterward  found 
to  be  false  and  resulted  in  inducing  W.  to 
purchase,  held,  that  M.  must  rei^Mnd  in  dam- 
ages for  his  false  and  ^udulent  state- 
ments." 

There  was  no  error  in  the  conrt^s  admit- 
ting such  evidence. 

[t]  The  next  error  aadgned  for  rerersal  is 
Instruction  No.  8  given  by  the  trial  court, 
and  to  which  the  appellant  excepted:  "If 
'yea  beltavi  ftun  tha  evidenea  Uiat  the  da> 


fendant,  W.  T.  Call«ider.  made  false  state- 
ments to  the  plaintiffs,  or  either  of  them,  as 
to  the  f&ct  that  the  interest  coupons  on  the 
bonds  described  in  the  complaint  bad  been 
paid,  and  that  the  interest  coupons  about  to 
mature  would  be  paid  by  the  company  is- 
suing such  bonds,  and  If  you  believe  from 
the  evidence  that  the  plaintiff's  relied  on  such 
statements  made  by  the  defendant  and  were 
Induced  thereby  to  part  with  the  stallion  de- 
scribed In  the  complaint,  thai  the  plalntlfls 
would  be  entitled  to  recover  such  damages 
as  the  evidence  shows  they  have  sustained,  if 
any." 

ThB  objection  to  this  instruction  Is  that  it 
does  not  state  that  the  damages  should  re- 
sult to  the  plaintiffs  by  reason  of  the  false 
and  fraudulent  ropresentatlons,  and  that  the 
Instruction  is  ambiguous  and  does  not  state 
the  law  and  In  no  way  i^ers  to  the  materi- 
ality of  the  representations,  and  that  the  in- 
struction in  no  way  makes  a  ocmdltion  as  to 
whether  these  statements  were  made  with 
the  knowledge  of  the  defendant  that  th^ 
were  false. 

This  instruction,  If  standing  alon^  would 
perhaps  be  ambiguous  and  would  not  state 
the  law  npon  the  right  to  recover  In  an  ac* 
tion  of  this  Und;  but,  when  taken  with  the 
other  instructions  that  were  given,  we  think 
the  error  Is  not  one  which  diould  Justi^r  a 
rewsal.  In  other  Instructions  the  court  in- 
structed the  jury  that  to  entitle  the  plaintiff 
to  recover  tlier  must  not  only  show  by  pre* 
ponderance  of  eviduce  that  the  reoresenta- 
tlona  were  made  and  that  they  were  false 
and  ftaudulent,  but  they  must  also  show  af- 
flrmatlvely  by  preponderance  of  evidence 
that  the  plaintifb  have  been  injured  there- 
in; that  they  were  In  some  way  placed  in  a 
worse  condition  than  they  would  have  been 
had  the  statemeDte  been  true;  that  the  de- 
fendant, Callender,  made  false  statementa  to 
the  plalntUb  to  the  ^ect  that  the  interest 
coupons  on  the  bonds  described  In  the  com- 
plaint had  been  paid  and  that  the  Interest 
coupons  about  to  mature  would  be  paid  by 
the  company  Issuing  such  bonds;  and  that 
if  th^  believed  from  the  evidence  that  the 
plaintiffs  relied  upon  sucb  stetunoito  made 
and  were  Induced  thereby  to  part  with  the 
stallion  described  in  the  complaint,  then  the 
plaintiffs  would  be  entitled  to  recover  such 
damages  as  the  evidence  shows  they  sustain- 
ed, if  any,  and  if  they  believed  from  the 
evidence  that  the  defendant  made  the  repre- 
sentations and  that  the  plaintiffs  made  In- 
quiry before  accepting  said  bonds  and  knew 
that  such  representations  were  false,  then 
the  plaintiff  could  not  recover  In  the  action. 

These  Instructions,  when  token  in  connec- 
tion with  instruction  No.  8,  cure  the  objec- 
tions urged  for  reversal.  It  is  the  general 
rule  adopted  by  this  court  that,  when  an  In- 
struction does  not  state  within  its  provlstons 
all  the  law  applicable  to  the  fhcts  of  the 
caasb  a  Judgment  eannot  be  leverbea  far  that 
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reason,  where  It  appears  tliat  other  Instruc- 
tions given  in  connection  with  the  objection- 
able instruction  state  the  law  applicable  to 
the  facts  of  the  case  when  takm  Into  con- 
sideration with  the  Instruction  to  which  the 
objection  is  made,  and  where  the  Jury  has 
not  been  misled  or  misdirected  when  all  the 
Instructions  are  considered.  Harvey  t.  A1- 
turas  Gold  Mln.  Co.,  Ltd.,  8  Idaho  (Hash.) 
610.  31  Pac  81d;  Rowley  t.  Stack-Oibbs 
Lumber  Ca,  10  Idaho.  107.  112  Fac.  1041 ; 
Just  V,  Idaho  Canal  4c  Imp.  Co.*  18  Idaho, 
689.  102  Fac.  S81,  188  Am.  St  Rep.  140. 

[r]  Error  la  assigned  on  account  of  the 
trial  court's  refusing  to  give  to  fba  jury  a 
number  of  instructions  offered  by  defnidr 
ant  Bereral  of  tiie  instructlona  tendered, 
and  to  wUch  exceptions  were  taken,  state  a 
correct  rule  at  lav.  and  it  would  be  error  to 
refuse  to  give  the  same  to  the  Jury,  were 
It  not  for  the  fact  that  the  substance  end 
essence  of  eadi  ot  said  instructions  had  been 
glToi  by  the  trial  court  in  its  instructtons  to 
the  Jury.  The  particular  Instructions  are 
those  wbldi  relate  to  the  misrepreeentatlons 
made  by  the  defendant  to  the  plalntlfls  at 
the  time  the  contract  of  enfhai^  of  proper- 
ty was  made,  and  which  have  been  discussed 
above  in  dealing  with  the  jroffldency  of  the 
auctions  of,  the  con^laint 

As  an  illustration  we  quote  instruction  No. 
2:  "The  Jury  are  instructed  that,  to  consti- 
tute fraud,  a  mlsrepreeoitatlMi  must  be  as  to 
a  material  fsct;  a  zipresentatlon  In  rdatkm 
to  a  fact  that  Is  not  material  to  a  contract 
though  it  may  be  false  and  known  to  be 
false  by  the  person  making  it,  and  though 
it  may  be  acted  upon  by  the  other  par^,  la 
not  fraud."  And,  likewise,  instmctlon  No. 
4 :  "That  if  a  mlsr^resentation  la  not  ma- 
terial, a  person  has  no  right  to  act  upon  it 
and  if  he  does  he  Is  not  entitled  to  relief  or 
redress  on  the  grounds  of  fraud;  the  ques- 
tion Is  not  whether  the  person  to  whom  the 
representation  was  made  deems  It  material, 
but  the  question  Is  whether  it  was  In  f&ct 
material,  a&d  If  the  defendant  in  this  case 
made  representations  which  were  false,  and 
which  at  the  time  they  were  made  he  knew 
to  be  false,  and  If  you  find  that  such  repre- 
sentattoDS  are  not  material  and  that  the 
plaintiffs  In  this  case  have  no  right  to  act 
npon  them,  the  plaintiffs  cannot  recover." 

The  trial  court  did  not  follow  this  exact 
language  in  speaking  of  the  materiality  of  the 
false  representations,  as  desired  by  the  In- 
structions offered,  but  did  In  fact  present  to 
the  Jury  the  essence-  of  such  Instructions,  for 
the  court  advised  the  Jury.  In  Instruction  No. 
1.  that  a  mere  fraudnlent  representation  is 
not  of  Itself  actionable.  To  entitle  the  plain- 
tiffs to  recover,  they  most  not  only  show  by 
preponderance  of  evidence  that  the  represen- 
tations were  made,  end  that  they  were  false 
and  fraudulent  but  they  must  also  show  af- 
flmmtlvely  by  iH%ponderance  of  evidence 
ttet  tb^  hwe  been  injured  tberebjr;  that 


.they  are  In  some  way  placed  in  a  worse  con- 
dltlon  than  they  would  have  been  had  the 
statements  been  true ;  and,  also,  that  if  the 
defendant  made  the  false  statements  to  the 
plaintiffs,  or  either  of  them,  as  to  the  fact 
that  the  Interest  coupons  on  the  bonds  de- 
scribed  in  the  complaint  had  been  paid,  and 
that  the  interest  couiwns  about  to  mature 
would  be  paid  by  the  company  Issuing  such 
bonds,  and  that  if  they  furthw  bdieved  from 
the  evidence  tlutt  the  plalntlfb  relied  on  such 
statements  made  by  the  defendant  and  were 
induced  Qiereby  to  -part  with  the  staUion 
described  in  tlie  comiflalnt  the  plaintlfPs 
would  be  mtltled  to  recover  swA  damages 
aa  the  evldoice  showed  they  have  sustained, 
if  any.  0^  court  farthor  instructed  the  Jury 
that  if  they  found  by  the  evidence  that  the 
plaintUh  did  not  rely  upon  the  statunent  of 
the  defen&mt  iritb  reference  to  the  bonds 
and  the  taiterest  thereon,  and  made  inquiry 
with  reCermce  to  the  paymfmt  of  interest, 
and  that  titer  relied  npon  such  Information, 
they  could  not  recover. 

Tnm  the  instmcUons  glveai  It  clearly  ap- 
pears  that  the  Jury  were  instructed  that  the 
representations  were  in  fiict  material,  and 
were  the  influential  Inducement  which  caused 
the  contract  to  be  made^  and  that  the  ds- 
fbndant  made  tiie  r^nesmtations  which 
wwe  CflJse,  and  at  tbe  time  he  made  the  same 
be  knew  them  to  be  false;  and,  if  th^  ^ere 
not  material,  that  the  plaintlfb  bad  no  right 
of  action. 

We  find  no  error  in  the  comVn  niming  to 
give  to  the  Jury  the  Instructions  crffered 
the  defendant 

With  reference  to  the  damages  allowed  in 
this  case,  we  mention  the  fact  that  this  conrt 
has  previously  called  attention  to  the  remedy 
in  actions  of  this  kind  and  the  right  to  re- 
cover  damages. 

[t]  We  now  come  to  the  real  and  difficult 
question  embraced  In  errors  11  and  12:  Does 
the  evidence  sustain  the  allegations  of  fraud, 
and  whether  the  evidence  as  a  whole  Is  soffl- 
cient  to  Justify  the  verdict? 

The  Jury  by  their  verdict  found  that  the 
defendant  made  false  statements  to  the  plain- 
tiffs aa  to  the  fact  that  the  interest  coupons 
on  the  bonds  described  In  the  complaint  had 
been  paid,  and  that  the  Interest  about  to 
mature  would  be  paid  by  the  company  issu- 
ing such  bonds,  and  that  the  plaintUTs  rellM 
upon  such  statements  made  by  the  defendant 
and  were  induced  thereby  to  part  with  the 
stallion  described  In  the  complaint  The  evi- 
dence as  to  whether  the  defendant  made  the 
statement  that  the  interest  coupons  on  the 
bonds  had  been  paid  for  the  years  1008  and 
1000.  and  that  the  Interest  coupons  which 
would  mature  on  February  1. 1910,  would  be 
paid,  is  directly  in  conflict  One  of  the  plain- 
tiffs, D.  D.  Campbell,  who  was  the  general 
manager  of  the  copartnership  doing  business 
under  the  firm  name  and  style  of  the  Ger- 
man Coach  Horse  Company,  and  the  owner 
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of  tb»  bom  exchanged,  and  Henir  Nenniiaii, 
agent  of  tlie  plalntUfa  and  the  peraon  who 
brought  the  parties  together,  both  testify 
that  these  representations  were  made  and 
that  such  r«iH«entRtlons  were  the  Induce- 
ment which  led  the  {OaintUts  to  make  the 
contract  of  exdiange.  The  defendant  draied 
the  r^tresentatfons  and  ffestlfled  that  New- 
man introduced  the  defendant  to  Campbell, 
one  of  the  plaintiffs,  and  Gampbell  asked 
what  he  had,  and  the  defendant  told  him 
six  bonds  of  the  Easter  Gold  Mining  ft  BflU- 
ing  Company,  and  Campbell  asked  him  if 
be  had  one  with  him,  and  he  said,  "Tes," 
and  gave  one  of  the  bonds  to  him  to  look  at 
DMendant  testtfles:  **He  said,  'Where  is  the 
interest  paldr  I  said.  They  are  to  be  paid 
at  the  First  National  Bank,  Emmett'  'When 
are  they  due?"  I  said,  'I  think  the  Ist  of 
February.'  He  looked  on  the  bond;  I  think 
the  bond  made  the  statement — that  Is  the 
time.  I  asked  him  how  many  of  them  he 
would  want  for  his  horse.  'Well,*  he  said. 
It  was  a  trade  flgmvd  on  about  $3,000  In  the 
trade.'  I  told  him  I  would  give  him  six  of 
those  bonds  for  the  horse.  He  said,  'Is 
the  Interest  paid,  or  has  the  interest  been 
paid  for  those  coupons  that  are  torn  off  the 
bondr  I  said,  'I  don't  know.*  He  said,  'Will 
the  next  Interest  be  paid?'  I  said,  *I  don't 
know.'  I  told  him  Mr.  Hayes  was  the  treas- 
urer and  Mr.  Monroe  was  secretary,  and  by 
calling  them  up  he  could  find  out  whether 
the  interest  In  the  past  had  been  paid  and 
whether  the  future  would  be  or  not,  as  I 
did  not  know  anything  about  It;  the  bonds 
were  not  mine,  and  I  had  no  Interest  In  the 
company  In  any  tniy;  when  the  trade  was 
made  the  bonds  belonged  to  my  father;  that 
I  had  no  Interest  In  the  bonds.  I  offered 
him  the  six  bonds,  we  to  retain  the  coupons 
that  were  coming  du^  In  February;  retain 
them  for  my  father.  I  know  I  explained.  I 
was  only  there  a  few  minutes,  and  I  said.  If 
there  is  anything  farther,  call  me  up,'  and 
left  the  bond  with  him.  He  asked  me  It  I 
wanted  a  receipt,  and  I  said,  *No,'  and  I 
went  hom^  and  as  I  was  going  along  the 
road  about  a  mile  from  my  place  a  neighbor 
called  me  In  and  said  that  there  was  a  tele- 
phone message  for  me  from  Caldwell,  and 
}ong  distance  connected  us  with  Mr.  Campbell 
or  Mr.  Newman,  I  am  not  posltlTe.  I  know 
his  Toice,  but  I  understood  the  name  Camp- 
bell. He  said,  'If  you  leave  those  coupons  at- 
tached. It  is  a  trade.'  I  said,  'Deliver  the 
horse  in  Eknmett,  and  a  man  will  deliver  the 
horse  and  accept  the  other  five  bonds,  and  the 
trade  will  be  dosed.'  He  said,  'I  wlU,'  and 
tiie  next  day  Mr.  Newman  came  wlUi  the 
borse  and  I  turned  ov^  the  bonds  to  hbn, 
and  I  never  heaM.  anything  more  about  it 
for  six  or  eight  months." 

Hayes,  who  was  cashier  of  the  First  Na- 
tional Bank  of  Emmett,  testified  that  be  had 
a  call  over  the  phone  by  Campbell,  and  be 
asked  him  about  the  bonds  of  the  company. 


'^e  aiAied  me  If  th^  were  good,  and  said  he 
had  a  chance  to  trade  for  some  of  ttiem,  and 
wanted  to  find  out  If  they  were  any  good,  or 
something  to  that  effect  I  told  him  tb^ 
were  backed  up  by  the  company's  holdings 
at  Pearl,  the  mli^  and  the  mill;  that  I 
was  unable  to  tell  blm  bow  good  they  ww& 
He  asked  me  If  the  Interest  had  been  paid 
on  tbem  as  It  came  due,  and  I  said  I  bad 
paid  some  of  the  Interest  couptms  In  money, 
and  I  referred  blm  to  Mr.  Monroe,  secreta^ 
of  the  company,  because  he  kept  more  re- 
cords. *  *  *  At  the  time  the  Inquiry  was 
made,  there  was  at  least  np  to  that  time, 
f7,000  worth  of  Interest  coupons  outstanding 
and  matured  for  two  years.'* 

Campbell,  one  of  the  plaintiffs,  testified 
that  he  had  negotlattons  with  Callender, 
started  by  Henry  Newman,  who  brought 
Callender  Into  the  bank  of  Campbell  in  Janu- 
ary. "And  Newman  told  me  he  had  some 
mining  stock  which  be  would  like  to  trade 
for  a  horse,  and  Callender  pulled  out  the 
mining  stock,  and  the  coupons  were  teiken  off 
for  two  years  beJTore,  and  I  asked  blm  if 
the  Interest  had  been  paid,  and  we  got  to 
talking  about  It  and  the  question  oame  up 
about  the  Interest  that  was  due  or  would  be 
due  February  1st,  and  he  did  not  want  to 
give  up  the  Interest  that  was  due  on  the 
bonds;  he  wanted  to  hold  that  And  after- 
wards Newman  came  to  the  bank  and  told 
me  that  they  would  give  the  bonds  for  the 
horse  with  the  Interest  Included  that  was 
due.  At  the  time  the  negotiations  were  going 
on  the  defendant  told  me  that  the  coupons 
would  be  paid  at  the  bank  when  presented. 
I  was  then  acting  as  general  manager  of  the 
company.  Callender  made  a  statement  about 
the  coupons  that  had  matured  In  1908  and 
1000,  and  the  amount  of  the  Interest  due 
February  1,  1010,  amounted  to  $300."  This 
witness  also  testified  that  after  Callender 
had  had  the  converaatlon  with  Campbell  In 
the  bank  at  Caldwell  and  had  returned  to 
Emmett  he  (Campbell)  tel^honed  to  Monroe, 
the  secretary  of  the  company,  and  thAt  such 
telephonic  commonlcatlon  was  at  the  request 
of  the  plaintiffs,  after  the  proposition  of 
Callender  had  been  submitted  to  the  plain- 
tiffs for  consideration,  and  that  he  called 
the  secretary  for  the  purpose  of  getting  the 
Information  with  reference  to  the  bonds  and 
the  interest  ftud  it  was  made  on  the  same 
day  that  CaUend«>  was  In  Caldwell.  The 
witness  says  that  be  knew  Monroe's  relations 
with  the  company  and  that  he  was  the  secre- 
tary, and  that  when  be  called  him  up  he 
knew  that  Monroe  bad  Information  as  to 
whether  or  not  the  bonds  were  good. 

From  this  evidence  it  appeara  that  the 
plaintiffs  in  makli^  the  contract  did  not  rely 
entirely,  If  at  all,  upon  the  statem^ts  made 
by  Callender  with  reference  to  the  payment 
of  the  Interest  past  doe  and  the  payment  of 
the  Interest  soon  to  matDre^  on  February  1, 
1910^  but  that  th^  communicated  with  the 
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BBoMuy  of  the  company  and  likewise  with 
Hayes,  the  <!aahler  of  the  First  National 
Ban^  where  the  company  did  budneas,  and 
made  Inqiilry  of  such  parties  with  reference 
to  matters  which  affected  the  value  of  such 
bonds,  and  these  Inquiries  no  doubt  were 
made  for  the  purpose  of  thtf  ^IntUb'  deter- 
mining whether  they  would  accept  the  bondb 
In  enshange  for  the  horse. 

It  Is  a  general  rule  of  law,  which  Is  fol- 
lowed In  the  courts  of  the  various  states, 
that  vrtiere  a.person  knowingly  or  reckleraly, 
without  knowledge  of  Us  truth  or  faldty, 
makes  fraudulent  misrepresentations  of  ma- 
terial fticts  for  the  purpose  ct  inducing  an- 
othOT  to  enter  Into  a  contract,  and  the  other 
perHon,  tn  reliance  on  the  representations, 
enters  Into  the  contract  and  thereby  sustains 
loss,  the  person  making  the  representations 
Is  liable  to  the  person  relying  thereon.  In 
an  action  for  deceit  20  Oyc.  p.  44. 

Under  this  mie  as  applied  to  the  present 
case,  before  the  plaintiffs  can  recover  In 
this  action  the  burden  of  proof  Is  upon  the 
plaintiffs  to  prove  that  the  defendant  made 
fraudulent  representations  of  a  material 
fact  for  the  purpose  of  inducing  the  plain- 
tiffs to  enter  Into  the  contract  of  sale  and 
that  by  reason  of  such  representations  the 
plaintiff  entered  Into  the  contract  of  sale 
and  thereby  sustained  loss.  The  evidence, 
however,  shows  that  the  plaintiffs  did  not 
rely  upon  such  representations.  After  such 
representations  are  alleged  to  have  been 
made,  the  plaintiffs  proceeded  to  Investigate 
the  character  of  the  bonds  and  their  validity, 
and  the  probability  of  the  makers  of  such 
bonds  complying  with  the  terms  and  condi- 
tions of  the  bonds  as  to  the  payment  of  the 
Interest  tbat  had  matured  prior  to  the  mak- 
ing of  the  contract,  and  the  interest  to  be 
paid  in  the  future,  and  whether  the  bonds 
were  good  and  valid.  After  such  Informa- 
tion was  received,  then  the  plaintiffs  acted 
and  accepted  the  bonds ;  and  upon  this  ques- 
tion such  action  overcomes  the  evidence  on 
the  part  of  the  plaintiffs  that  the  plaintiffs 
were  Induced  to  make  the  contract  because 
of  the  representations  made  by  the  defend- 
ant as  testified  to  by  the  plaintiffs.  The 
weight  of  the  evidence,  whldi  Is  uncontra- 
dicted, shows  that  the  acts  of  the  plalntUb 
woe  done  after  investigation. 

In  20  CSyc,  at  page  49,  the  author  an- 
nounces the  rule,  and  many  authorities  are 
dted  to  support  the  proposition,  that  the 
rule  of  caveat  emptor  applies  under  ordinary 
drcumstences,  that  the  purchaser  is  requir- 
ed to  use  reasonable  prudence  to  avoid  de- 
ception, and  says:  "Thus  where  the  sub- 
ject-matter of  the  representatl(ni  la  a  fact 
not  peculiarly  wlttitai  the  vendor's  knowl- 
edgOb  but  is  one  to  which  the  pnrdiaaer  has 


equal  and  available  means  and  <aKK»rtimity 
for  information,  and  there  are  no  confldoi- 
tial  relations  erlsUpg  between  the  two,  and 
no  fraud  or  artifice  is  used  to  pterent  in- 
quiry or  InvesttgaUon,  it  Is  a  goneial  rule 
that  the  purchaser  must  make  use  of  his 
means  of  knowledge,  and  that,  failing  to  do 
so,  he  cannot  recover  m.  the  ground  that  lie 
was  misled  by  the  vendOT." 

Under  the  proof  In  this  case,  we  think  the 
evidence  In  support  of  the  idjaintifb*  claim 
as  1»  the  statements  and  the  Inducement 
Calls  clearly  vrithln  the  mle  stated  by  the 
authority  in  20  Qyc,  at  page  61:  "In  accord- 
ance with  the  role  of  caveat  emptor,  If  the 
purchaser  has  equal  means  of  knowledge 
with  the  vendor  and  deals  with  him  'at  arm'a 
length,*  the  hitter's  r^resentatlons  as  to 
the  value  of  the  property  are  usually  deemed 
mere  expressions  of  opinion  and  are  not  ao> 
tionable.  although  false  and  fraudulent" 

[I]  The  general  rule  that  this  court  will 
not  reverse  a  Judgment  where  there  Is  a  con- 
flict in  the  evidence  does  not  apply  where 
the  evidence  la  conflicting  upon  a  matter  or 
question  which  under  all  the  proof  Is  shown 
not  to  be  the  controlling  question  which 
governs  the  right  of  recovery.  In  this  case 
there  is  a  conflict  upon  the  question  whether 
the  interest  due  before  the  contract  was 
made  was  paid,  and  whether  the  interest 
due  after  the  contract  was  made  would  be 
paid.  There  la  no  conflict  whatever  in  the 
evidence  when  taken  as  a  whole  that  the 
plaintiffs  did  not  rely  upon  such  representa- 
tions as  the  indncemoit  which  led  them  to 
enter  into  the  contract,  and  that  the  plain- 
tiffs relied  upon  their  own  Investigation  of 
the  conditions  and  validity  of  the  bonds  and 
did  not  rely  upon  such  representations  with 
relation  to  the  interest  There  was  no  si- 
lence or  concealment  shown  by  the  defend- 
ant and,  when  all  the  evidence  is  consider- 
ed,  the  essential  elements  of  actionable  fraud 
have  not  been  shown,  as  the  purchasers  had 
equal  and  available  means  and  opportunity 
for  Information  and  obtained  all  the  Infor- 
mation they  desired,  and  If  the  means  of  In- 
formation  are  alike  accessible  to  plalntifCs 
as  well  as  defendant,  bo  that  with  ordinary 
prudence  or  diligence  the  parties  might  rely 
upon  their  own  Judgmrat  they  must  be  pre- 
sumed to  have  done  so.  Smith  on  the  Law 
of  Frauds,  c.  2,  {  2.  This  Information  was 
given  at  the  suggestion  of  the  defendant 
showing  clearly  no  intention  on  the  part  of 
the  defendant  to  deceive  or  defraud  the 
plaintiffs  In  any  way  whatever. 

For  these  reasons  the  Judgment  In  this 
case  Is  reversed,  and  a  new  trial  is  ordered. 
Oosts  awarded  to  ai^»ellattt. 

8ULLITAN,  concnm 
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MXU^B  T.  MILLER  et  bL 
(Sapteme  Oonrt     Sbntana.   March  26, 1913.) 

1.  JTTDOUIIT  d  291*)— ABSIBACT  Ot  JUDO- 
UKT. 

An  abatraet  of  a  indgment  of  a  jtudce  of 
tbe  peace  filed  wlUi  tlie  clerk  of  the  district 
court  does  not  make  oat  a  prima  facie  case 
that  the  justice  bad  jurigdictioD,  etc.,  eren 
though  the  docket  has  been  lost,  under  either 
Rev.  Codea,  |  7071,  proTiaing,  among  other 
things,  that  the  entries  in  a  justtce's  docket,  or 
a  transcript  thereof,  certified  b;  the  justice,  are 
prima  fa<de  evidence  of  the  f^ta  there  stated, 
or  section  7962,  subds.  15  and  16,  providing 
that  it  is  presamed  that  ofQdal  dotr  nas  been 
-regularly  performed,  and  that  a  eonrt  or  jnds^ 
acting  as  such  was  acting  in  his  jurisdiction; 
the  latter  sections  not  relating  to  justices,  as 
to  whom  proof  of  jurladiction  is  necessary. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  S8  573-577;  Dec  Dig.  S  2I)1.*] 

2.  Statutes  (|  226*)— Adoptioit  or  Btatuhs 

-^NSTBUOTIOIT. 

Where  a  statute  luts  been  adopted  from  an- 
other state,  the  construction  placed  thereon  by 
the  highest  court  of  such  state  before  such 
adoption  will  also  be  held  to  have  been  adopted. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  807;  Dec  Dig.  |  226.*] 

3.  JUDOUBNT  (B  960*)— FLKADINQ— JUBXBDIO' 

TION— BUBDEN  OP  PeOOF. 

The  only  purpose  of  Bev.  Codes,  i  6571, 
relieving  a  par^  pleading  a  judgment  from  the 
necetwity  of  setting  forth  at  length  the  facts 
concerning  Jurisdiction,  and  providing  that,  "if 
such  allegation  be  controverted,  the  party 
pleading  must  establish  on  the  trial  the  facts 
concerning  jurisdiction,"  is  to  relieve  the  plead- 
er, and  does  not  operate  to  relieve  him  of  the 
burden  of  proving  snch  facta  if  Ua  abbreviated 
allegation  is  controverted. 

(Ed.  Note.— For  other  cases,  see  JudnnenL 
Cent.  Dig.  H  1804,  1806,  150T;  Dec.  Dig.  | 
«S0.*1 

Appeal  from  District  Coart,  Missoula  Coun- 
ty;  F.  C.  Webster,  Judge. 

Salt  by  John  S.  Miller  against  F.  lb  Miller 
and  another.  Judgment  for  plaintiff,  and  de- 
fendants appeaL  Affirmed. 

Han7  H.  PBXwau  and  Henry  a  StU^  both 
of  Missoula,  for  appellants.  HI  a.  A  S.  EC. 
Mclntire^  of  Helena,  for  respcmdent. 

HOLLOWAY,  J.  This  suit  mu  brou^t  to 
quiet  title  to  certain  real  estate  In  Missoula 
oooutgr.  The  complaint  is  brief  and  sets 
forth  Qie  fact  that  the  plaintiff  Is  Uie  owiur 
of  the  land  (descriUng  it),  that  eadt  of  the 
defendants  daims  some  interest  adTWse  to 
the  plaintiff,  and  that  such  claims  are  with- 
out fonndatlon  or  rl^t  The  defendant  Mil- 
ler by  s^rate  answn  admitted  that  the 
plaintiff  was  the  ownsr  in  fee  of  the  land  in 
question  on  or  prior  to  Febmary  6, 1904.  He 
then  aUeged  that  in  December,  1908,  a  Judg- 
ment was  duly  "given  and  made"  in  the 
court  of  the  justice  of  the  peace  ot  Hell  Oate 
township,  Missoula  county.  In  favor  of  H.  H. 
Marsh  and  against  John  S.  BOUer,  this  plain- 
tiff; that  thereafter  an  abstract  of  the  Judg- 
ment was  filed  in  the  office  of  the  clerk  of  the 
district  court  of  Missoula  county  and  the 


judgment  duly  docketed;  that  on  February 
6, 1904,  execution  was  Issued  and  levied  upon 
the  land  above  mentioned,  and  on  March  Ist 
the  iwoperty  was  sold  at  sherUTs  sale  to 
Marsh,  the  Judgment  creditor,  and  a  certifi- 
cate of  sale  Issued  to  him;  that  the  property 
was  not  redeemed  from  the  sale,  and  after 
the  lapse  of  more  than  a  year  the  sheriff  exe- 
cuted and  delivered  to  Marsh  a  deed  for  the 
property;  that  in  December,  1908,  Marsh 
sold  and  conveyed  the  property  to  defendant 
F.  L.  Miller,  and  thereafter  defendant  Miller 
sold  and  conveyed  to  the  defendant  railway 
company  a  strip  of  the  ground  for  right  of 
way.  The  separate  answer  of  the  railway 
company  is  to  all  Intents  and  purposes  the 
same  as  that  of  Its  codefendant  Miller.  The 
affirmative  allegations  in  each  answer  were 
put  In  issue  by  reply.  Upon  the  trial  of  the 
cause  the  district  court  ruled  that  the  de- 
fendants had  the  burden  of  proof,  and  this 
ruling  was  accepted  without  objectiozL  Evi- 
dence was  offered  from  wtilch  it  appeared 
that  the  docket  of  the  Justice  in  use  at  the 
time  the  case  of  Marsh  v.  Miller  was  In  court 
had  been  lost  or  destroyed.  An  attempt  was 
made  to  prove  the  cont^ts  In  so  far  as  they 
related  to  the  case  of  Marsh  v.  Miller,  but 
without  success.  The  only  witness  called  for 
that  purpose  was  unable  to  remember  what 
entries  appeared  in  the  docket  Counsel  for 
defendants  then  offered  In  evidence  the  ab- 
stract of  the  Judgment  which  had  been  filed 
in  the  office  of  the  clerk  of  the  district  court, 
and  certain  other  evidence,  and  rested.  The 
trial  court  found  the  issues  for  the  plaintiff, 
and  Judgment  was  rendered  and  entered.  It 
is  from  that  Judgment  and  from  an  order 
denying  them  a  new  trial  that  defendants 
appealed. 

(1]  In  their  brief  counsel  for  appellants 
■ar:  "There  is  in  fact  but  one  really  Impop- 
tant  question  Id  thia  case,  and  that  la:  What 
effect  ia  to  be  glrai  to  what  Is  designated 
as  Defendants*  Exhibit  A.'  bdng  the  'ab- 
stract of  Judgment,'  givoi  by  tiw  Justice  of 
the  peaoft  and  ,flled  In  the  of^  ot  the  deA 
ot  the  district  courtF  They  then  state  th^ 
position  very  anodnctly  aa  followa:  "The 
contenthm  of  connsd  for  aK>ellants  was  and 
is  that,  as  the  abstract  of  Judgment  was  in 
conformity  with  the  xvovlsiona  of  aectinu 
7066  and  7057,  Revised  Codes  of  Montana, 
It  should  be  regarded  as  at  least  prinu  fade 
evidence  that  it  was  predicated  upm  a  r^- 
lar  and  valid  Judgment;  and  the  burden  of 
showing  the  contrary  falls  upon  the  party 
who  brings  its  legal  effect  into  question." 

Our  attention  Is  directed  to  section  7071, 
Revised  Codes,  and  to  snbdivislonB  3^  and  16 
of  section  7962.  Section  7070  jnOTides  that 
every  Justice  of  the  peace  must  keep  a  dock- 
et, and  spedfies  in  detail  tfaer  entries  which 
must  be  made  In  any  given  case.  SecUm 
7071  among  other  things  provides:  "Such 
entries  In  a  Juatiotfs  dot^^  or  a  tranacrlpt 
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thereof,  oortifled  by  the  Justice,  or  bis  suc- 
cessor in  office,  are  prima  facte  evidence  of 
tbe  facts  so  stated."  While  it  Is  admitted 
that  tbe  abstract  mentioned  In  section  7056 
Is  not  a  transcript  of  tbe  Justice's  docket. 
It  Is  insisted  that  it  should  be  given  the  same 
evidentiary  force  and  effect;  but  with  this 
we  are  unable  to  agree.  It  is  only  by  virtue 
of  tbe  provisions  In  section  7071  above  that 
the  entries  in  tbe  Justice's  docket,  or  a  tran- 
script thereof,  possess  evidentiary  value  suffi- 
cient to  make  out  a  prima  fade  case  of  the 
facta  there  recorded.  In  the  absence  of  that 
statute  no  such  rule  of  evidence  could  be 
invoked.  But  there  Is  reason  for  tbe  rule 
as  applied  to  the  docket  entries;  for  if  the 
docket  is  kept  as  required  by  section  7070, 
it  contains  a  complete  history  of  tbe  case, 
and  this  fact  Justifies  the  rule.  But  In  at 
tempting  to  apply  it  to  an  abstract  of  tbe 
Judgment  the  reason  for  the  rule  is  entirely 
wanting,  for  tbe  abstract  does  not  contain 
anything  bat  the  bare  recital:  "Judgment 
entered  for  plaintiff   (or   defendant)  for 

y — --  [stating  amount],  on  the  day 

of  [staUng  tbe  date]." 

Bnt  counsel  for  app^ants  invoke  the  pre- 
sumptions of  law  found  in  subdivisions  15 
and  16  of  section  7962,  as  follows:  •  •  • 
(15)  Tliat  official  duty  has  been  regularly 
performed.  (16)  That  a  court  or  Judge  act- 
ing as  such,  whether  In  this  state  or  any 
other  state  or  country,  was  acting  In  tbe  law- 
ful exercise  of  his  Jurisdiction."  However 
as^ul  these  rules,  or  bowevw  generously 
their  language  may  be  construed,  they  can- 
not suffice  to  relieve  one  whose  asserted 
claim  depends  upon  the  validity  of  a  Justice's 
Judgment,  from  showing  affirmatively  that 
the  court  which  rendered  tbe  Judgment  had 
Jurisdiction,  when  the  allegation  that  the 
Judgment  was  duly  given  or  made  is  contro- 
verted. Justices'  courts  are  courts  of  limited 
Jurisdiction,  and  no  presumption  in  favor 
of  their  Jurisdiction  is  to  be  indulged.  In 
Layton  t.  Trapp,  20  Mont  453,  62  Pac.  208, 
this  court  said:  "Tbe  justice's  court  is  a 
court  of  inferior  Jurisdiction,  and  there  are 
no  1^1  presumptions  in  favor  of  its  Juris- 
diction. Its  Jurisdiction  must  afflrmaUvely 
appear  upon  the  face  of  the  record.  Proper 
proof  of  the  service  of  the  summons,  by  a 
pawn  other  than  an  officer.  Is  a  condition 
precedent  to  the  rendition  of  a  Judgment  1^ 
default,  and  without  such  proof  tlie  court 
has  no  Jurisdiction."  To  the  same  effect 
are  State  ex  reL  Kmyon  t.  Lanrandeao,  21 
Mont  216,  fiS  Paa  686;  Oppenhelmer  v. 
Regan,  82  Mont  110;  79  Pae  696;  Slate  «x 
reL  Collier  t.  Houston,  86  Mont  178,  92  Paa 
476, 12  Ann.  Gas.  1027. 

[I]  Onr  Oode,  |  790!,  above,  was  evldratly 
copied  from  California,  which  has  bad  the 
same  statute  In  force  there  since  1872  at 
least  2  X}o6a  av.  Proc.  GaL  1872,  {  1963. 
Many  years  before  Its  adoption  In  OalUor- 
nla  the  Supreme  Court  of  that  state  had  an- 


nounced the  doctrine  that  Justices'  courts 
are  courts  of  limited  Jurisdiction,  and  that 
no  presumption  may  be  Indulged  In  favor 
of  their  Jurisdiction,  bnt  that  the  facts 
showing  Jurisdiction  must  appear  afflrma- 
tlrely  from  the  record.  Notwithstanding  the 
adoption  of  th^r  Code  containing  the  same 
presumptions  as  are  found  in  subdivisions 
16  and  16  of  onr  section  7962  above,  the 
same  rules  have  been  reiterated  uniformly 
ever  since  their  adoption  of  the  Code  pro-  • 
vision.  King  v.  Randlett,  88  GaL  818 ;  Card- 
well  V.  Sabichi,  59  Cal.  490;  Kane  v.  Des- 
mond, 63  Cal.  464;  Eeybers  v.  McComber, 
67  CaL  3^/  7  Pac  838;  EStzroth  v.  Ryan, 
89  Gal.  136,  26  Pac.  647.  Since  the  statute 
bad  been  construed  by  the  highest  court  of 
tbe  state  from  whltA  we  borrowed  it  at  the 
time  of  Its  adoption  here,  the  rule  that  we 
adopted  the  statute  as  thus  construed  ap- 
plies in  this  Instance^  State  ex  reL  Dolen- 
ty  T.  District  Court,  42  Mont  170,  111  Pac. 
781;  Deer  Lodge  County  v.  TTnlted  States 
F.  ft  G.  Co.,  42  Mont  316,  112  Paa  1060, 
Ann.  Cas.  19i2A,  1010;  State  Savinj^  Bank 
V.  Albertson,  30  Mont  414,  102  Pac.  692. 

[3]  But  aside  from  the  rules  of  law  en- 
forced by  the  courts  above,  our  Codes  them- 
selves appear  to  reserve  the  final  word  ui>- 
on  the  subject  Section  6671  relieves  a  party 
pleading  a  Judgment  from  the  necessity  of 
setting  forth  at  length  the  facts  conferring 
Jurisdiction,  and  authorizes  him  to  make  the 
bald  declaration  that  tbe  Judgment  was  "duly 
given  or  made."  Acting  upon  this  authority, 
each  of  the  defendants  in  this  Instance  con- 
tented himself  with  such  an  allegation.  The 
section  above  then  continues:  "If  such  al- 
legation be  controverted,  the  party  pleading 
must  establish  on  tbe  trial  the  facts  concern- 
ing Jurisdiction."  By  reply  the  allegation 
in  each  of  the  answers  that  the  Judgmmt  In 
Marsh  v.  MUer  was  duly  given  and  made 
was  controverted,  and  by  express  statutory 
rule  the  burden  was  then  Imposed  upon  the 
defendants,  claiming  under  the  Marsh  Judg- 
vaait,  to  establldi  on  the  trial  the  facta 
which  diowed  that  tbe  Justice's  court  render- 
ing that  Jndgmwt  had  Jurisdiction.  This 
they  failed  to-do.  In  the  absoice  of  a  stat- 
ute embodying  the  mle  announced  In  see- 
ticm.  6671  above,  the  defmdants  would  have 
been  compelled  to  allege  and  prove  all  facts 
necessary  to  show  Jnrlsdlctlfm  in  the  Jostles 
of  the  peace  conrt  The  only  purpose  of  the 
statute  is  to  reUers  the  plead»  from  setting 
forth  the  Jurisdictional  facts  (State  t.  La- 
gonl.  80  Mont  472,  76  Paa  1044;  Weller  t. 
Dickinson,  93  GaL  108,  28  Paa  864) ;  bnt  it 
does  not  operate  to  r^eve  him  (tf  the  neces- 
sity of  proving  tiiose  facts  If  his  abbreviated 
allegation  is  eontroverted.  On  the  omtrary, 
that  he  is  comp^ed  to  aesnme  that  burden 
tbe  statute  detdares  In  unmistakable  terms. 

Since  d^endants^  pr^nnded  claims  dQ)end 
altogetiior  upon  the  validity  of  the  Jnstloe^ 
Judgment  and  they  failed  to  ihow  that  th» 
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Justice  of  the  peace  court  bad  Jurisdiction 
of  the  case  of  Marsh  t.  Miller,  they  failed 
to  show  an?  outstanding  claim  or  title  in 
either  of  them  adveree  to  the  plalntifF. 

Tbe  Judgmott  and  order  ot  the  diatrict 
coart  are  aflOmiad. 

Affirmed. 

BBANTLY,  a     and  8AIVN1IB,  omcar. 


FBETISIOH  T.  BUTTE  BLBOTBIO  BT.  GO. 
(Supreme  Ooort  of  Montana.  Blaieh  28, 

1,  PXSADINO    (f  166*)— BXPLT— IteCBSSITT— I 
STBBET  RAHJtOADB. 

Where  tbe  compUlnL  in  a  pamenger'a  ae- 
tion  for  injariea  from  bemg  (truck  by  a  tele- 
graph pole  and  knocked  from  the  footboard  of 
a  crowded  street  car  on  which  he  was  riding, 
stated  that  the  pole  was  less  than  four  feet 
from  the  track,  an  allegation  of  the  answer  that 
it  was  not  less  than  four  feet  one  Inch  from 
the  tXACk,  though  afBrmative  In  form,  was  a 
mere  traverse  of  the  allegation  of  the  com- 
plaint, and  hence  it  was  neither  necessary  nor 
proper  tliat  the  plaintiff  file  a  reply  thereto. 

[Ed.  Note.— For  other  cases,  see  Heading, 
Gent  Dig.  H  821,  323;  Dec.  mg.  1 165.*] 

2.  GaKBIBBB  (I  818*)— iNfUBT  TO  Pasbbhotb 
— SUFnOUHCT  OF  tQTIDENOB. 

Evidttice  In  a  street  ear  passenger's  ac- 
tion for  injuries  Md  to  mutaln  a  verdiet  for 
plaintiff. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  H  1270,  1907-1814;  Dec  Dig.  i 
81&*] 

8.  Appeal  aitd  Bkbob  ({  1005*)— FiMDinctB 
— OoNrLioriNO  Etidkucb. 

Where  a  finding  ot  the  Jury  on  conflicting 
evidence,  in  a  street  car  passenger's  action  for 
injuries,  has  been  approved  by  the  trial  Judge 
by  the  denial  ot  a  new  trial,  it  will  not  be  dis- 
turbed on  appeal,  though  the  evidence  as  a 
whole  Is  unsatisfactory  and  the  reviewing 
court  might  have  reached  a  different  condu- 
slon. 

[Ed.  Note.— For  other  cases,  tee  Ameal  and 
Error^  Cent  Dig.  ff  3960-4876,  8948-8860; 
Dec.  his-  f  lOOS.*] 

4.  CABBUBB  (I  315*)— INJUBT  TO  Passbhobb 

— PixADina— Yabianci. 

In  an  action  for  injuries  to  a  passenger 
from  b^g  struck  by  a  telegraph  pole  and 
knocked  from  the  footboard  ot  a  crowded  street 
car  where  he  was  riding,  there  is  no  material 
variance  between  an  allegation  of  the  complaint 
tiutt  the  pole  was  within  less  than  four  feet 
of  the  track  and  evidence  merely  that  the  pole 
was  in  such  close  proximity  to  the  trade  as 
to  be  Ukely  to  come  in  collision  with  a  paseen- 
ger  Btandhig  on  the  footboard  and  injure  him. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  H  1270,  1281,  1^;  Dec  Dig.  | 
816.*] 

5.  Cabbjbbs  (S  847*)~Injitbt  to  Pasbbngbb 
—Question  fob  Jubt— Coniijoting  Eti- 

DENCE. 

Under  conflicting  evidence  In  a  street  car 
passenger's  action  for  injuries  from  being 
struck  by  a  telegraph  pole  and  kno<^ed  from 
the  footboard  of  the  car  on  which  he  was  rid- 
ing, it  was  a  question  for  the  jury  whether  he 
feU  off  or  Jumped  from  the  footboard,  and  also 
whether,  In  the  nntdse  of  ordinary  care  for 
his  own  safety,  he  must  have  known  that  the 


f osltlon  which  he  took  exposed  him  to  danger 
rom  proximity  of  the  pole. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  1}  1S46. 1560-1886,  im-1897, 1402; 
Dec  Dig.  r847?r 

6,  TbIAL  (I  887*)— VeBDIOT— INSTBUOXIOHS. 

A  verdict  Is  contrary  to  law  when  the  con- 
dition of  the  evidence  is  stKh  tliat  the  Jury  may 
not  find  otherwise  than  tn  accordance  with  the 
theory  of  tbe  instructions,  and  yet  have  ven- 
tured to  do  so. 

gOd.  Note^For  other  cases,  see  TriaL  0«it 
.  I  790;  Dec  Dig,  |  887.*3 

7.  Cabbibbs  (8  206*)— IirjTTBIU  TO  Fabben* 
OBBS— NBOLIOKnOE. 

Where  a  telegraph  pole  is  in  such  danger- 
ous proximity  to  a  street  car  track  as  to  con- 
etitnte  it  a  menace  to  the  safety  of  a  passen- 
ger whom  the  company,  owing  to  want  of  space 
ihslde.  permits  to  stand  on  the  footboard,  the 
moving  of  the  ear  without  properly  warning 
him  is  culpahle  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent   Dig.   U   1191-1197.   1190,  1218-1216, 
1219,  1220;  Dec.  Dig.  |  295.*J 
&  Cabbiebs  ({  318*)— IirjuBT  to  Fabbshoki 

— BtTBDBIT  OT  PBOOr. 

In  a  passenger's  action  for  injuries  from 
being  struck  by  a  telegraph  pole  and  being 
knocked  from  the  footboard  of  a  crowded  street 
car  on  which  he  was  riding,  the  burden  was  on 
plaintiff  to  prove  Chat  bis  Injury  was  the  re- 
sult of  defendant's  failure  to  exercise  such  pre- 
cautions as  the  case  required,  including  fail- 
ure to  warn  him  of  the  dangerous  proximi^  of 
telegraph  poles,  and  hence  defendant's  request- 
ed matmcUon  placing  such  burden  on  himself 
was  properly  refused. 

[Ed.  Note— For  other  cases,  see  Carriers, 
Cent  Dig.  11  1261,  1262,  1288,  1285-1204; 
Dec  Dig7|  816.*] 

0.  Cabbiebs  (i  347*)— Injubt  to  Passenqeb 

— COITTBIBUTOBT  NEQLiaENCB. 

It  is  not  contributory  negligence  per  se 
for  a  street  car  passenger  to  ride  upon  a 
crowded  car  or  upon  the  platform  or  foot- 
board of  such  car. 

[Ed.  Note.~-For  other  caaes,  see  Carriers, 
Cent  Dig.  »  1346.  1850-1886,  1S88-180T,  1402; 
Dec  Dig.  I  347  •] 

10.  DaUAQKS  (S  181*)— PBBSOKAL  INJUBIBS— 

EiXOBSSIVB  Rbcovebt. 

A  recovery  of  $5,000  for  injuries  consist- 
ing of  a  alight  concussion  and  of  contusions 
which  readily  yielded  to  treatment  and  of  a 
traumatic  pleurisy  which  developed  immediate- 
ly following  the  acddent  was  excessive  In  so 
far  as  It  exceeded  f2,500,  where  It  appeared 
that  the  injured  party  was  already  or  would 
presently  be  restored  to  foil  health. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  K  367-867,  870;  Dec  Dig.  i  131.*] 

Appeal  from  District  Court  Silver  Bow 
County;  John  B.  McCIeman,  Judge. 

Action  by  Luis  Prevlslch  against  the  Butte 
Electric  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
flnoed  on  condithm  as  to  modlflcatlon. 

Oeoi^  F.  Sb^ton,  Feter  Breen,  Fred  I. 
E'amian,  and  A.  J.  Terbeyen,  all  of  Butte, 
for  apiidlant  William  Ueyw  and  Harry 
Meyer,  both  of  Bntte,  for  reepcadant 

BBANTI#T,  a  J.  AcU(m  for  damages  for 
a  personal  InJniy  alleged  to  have  been  suffer- 
ed by  plaintiff  while  a  passenger  upon  one  of 
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tbe  can  of  tbe  dtfendant  street  railway 
companr,  tbroogh  tbe  negligence  of  its  agenta 
and  serranta  The  corporation  owns  and 
op^tes  a  railway,  tbe  lines  <HC  wblcb  trav- 
erse certain  streets  of  tbe  dty  of  Butte 
One  of  these  lines  extends  to  tbe  village  6t 
MeadOTlU^  lying  to  tbe  nortbeast  Miners 
wbo  reside  In  Batte  and  are  employed'  in  the 
mines  in  MeaderrlUe  and  Its  vicinity  com- 
monly arall  tbemselves  of  tbls  line  In  going 
to  and  retamtng  their  work.  For  tbe 
accommodatlim  of  socta  as  work  at  nlgbt, 
three  cars  reacb  and  leave  tlw  vicinity  of  the 
mines  at  abont  '3  o'clock  in  the  morning. 
These  are  known  as  "owl  cars."  Those  in 
use  at  the  time  of  tbe  accident  wa»  open  f  Qr 
one-baU  of  their  length.  Along  the  sides  of 
the  apea  portions  extended  footboards  for 
tbe  use  of  passo^ers  in  enbuing  and  leaving 
Uiem.  The  defendant  Wharton  is  tbe  mana- 
ge of  the  railway.  On  tbe  morning  ct  An- 
goBt  20,  1911,  the  plaltttiir,  havbw  finished 
his  shift  in  the  Leonard  mine,  boarded  one 
of  tbe  cars  (tbe  first  one  leavbig^  tor  Bntte 
and  became  a  passenger  tiiereon.  The  com- 
Idalnt  alleges,  In  substance,  that  tbe  defend- 
ants n^llgently  permitted  such  a  number  of 
persons  to  become  passengers  on  tbls  car 
that  it  became  greatly  crowded;  that  it  be- 
came BO  overloaded  that  there  was  not 
snfllctent  room  inside  to  accommodate  all 
those  sedctaig  passage  tbweon ;  that  for  this 
reason  tbe  plaintiff  was  compelled  to  stand 
on  the  ft>otboard.  and  did  so  with  tbe  knowl< 
edge  and  consent  of  defendants;  that  the 
track  was  so  constructed  that  it  was  within 
a  distance  of  less  tlian  four  feet  from  a  line 
of  tel^aph  or  telephone  poles  situated  on 
the  west  side  thereof;  that,  notwithstanding 
tbls  fact  and  the  fact  that  It  was  dangerous 
to  move  cars  along  the  track  while  passeng^s 
were  standing  on  the  footboards  the  defend- 
ants negligently  moved  tbe  car  upon  which 
the  plaintiff  was  a  passenger;  that  the  plain- 
tiff did  not  know  that  tbe  tnck  was  so  con- 
structed that  the  car  would  pass  near  tbe 
line  of  poles;  that,  while  plaintiff  was  rid- 
ing on  the  car,  defendants  allowed  It  to  be- 
come Bo  crowded  that  plaintiff,  being  forced 
to  maintain  his  place  thereon  by  holding  to 
the  handhold  thereon  on  tbe  side  next  to 
tbe  line  of  poles,  was  struck  by  one  of  said 
poles  and  hurled  to  the  groond;  and  that 
when  he  was  struck  he  was  in  such  a  posi- 
tion that  he  could  not  see  that  the  car  was 
so  near  the  poles,  whereas  the  def^dants 
knew,  or  In  the  exercise  of  ordinary  care 
should  have  known,  that  the  plaintiff  was 
likely  to  be  Injured  by  collision  with  one  of 
them.  The  Injuries  suffered  by  the  plaintiff 
are  described  as  injuries  to  his  bead,  rlgbt 
eye,  right  shoulder,  and  other  portions  of  his 
body,  rraultlng  In  great  mental  and  phyrt- 
cal  pain  and  suffering  and  permanent  disa- 
bility. The  answer,  after  putting  in  Issue  the 
charges  of  n^llgence,  alleges  affirmatively 
that  **tb»  abortest  distance  between  said 


street  car  tra^  and  said  poles  was  not  less 
than  four  feet  and  one  inch  at  any  of  the 
times  mentioned  In  the  ctnnpialnt,  and  that 
the  plaintiff.  In  tbe  position  which  he  oc> 
cuided  on  the  said  car  In  question,  saw,  or 
could.  In  the  exercise  of  ordinary  care,  have 
sem,  each  and  ev^  one  of  the  polee  In 
said  oomi^aint  mmtloned,  and  the  distance 
of  its  position  from  tbe  said  stre^  cat  track; 
said  distance  bein^  as  aforesaid,  In  no  caae 
lees  tban  fonr  ftet  and  one  ineb."  Tbwe 
was  no  rQ;AlGation.  Wboi  the  introdactlon 
of  evidoioe  by  idaintlff  was  etnnplrted,  Ote 
court  sustained  a  motltm  tax  nonsuit  In  favor 
of  defendant  Wbarton  and  directed  Judgment 
to  be  altered  In  bis  favor.  A  like  motl<m 
on  behalf  of  the  COTptn&tlon  was  denied. 
The  Jury  returned  a  verdict  in  favor  of  plain- 
tiff for  95,000.  Fr<»n  the  Jodgmrat  mterad 
tberwa,  and  from  an  mder  denying  its  mo- 
tion for  a  new  trial,  tbe  eaxpontbrn  has  ap- 
pealed. 

[1]  1.  When  the  lOaintlff  offered  evidence 
to  sustain  the  allegations  of  the  com^aint, 
objection  ms  made  to  its  introduction  on  the 
ground  that  tbe  pleadings  did  not  present  a 
triable  issue  because  tbe  new  matter  al- 
leged in  the  answer,  standing  witbont  trav- 
erse by  reply,  conatitnted  a  oonqilete  defense 
to  tbe  a<^ou.  Hba  overruling  of  this  objeo- 
Uon  is  assigned  as  error,  and  the  contention 
is  serionsily  made  that  it  la  fatal  to  tbe  Judg- 
mtait  because  the  plaintiff,  by  bis  admission 
thus  made,  established  the  existence  of  a 
state  of  facts  wfaidi  precluded  a  recovery. 
The  contention  is  without  merit  The  al- 
legation in  Question,  quoted  in  the  statement, 
following  the  denial  of  tbe  charge  In  the  com- 
plaint that  the  track  was  constructed  within 
a  distance  of  less  tban  fonr  feet  from  the 
line  of  p<^eB,  and  that  tbe  plaintiff  did  not 
know  that  the  cars,  In  moving  along  the 
trac^  would  come  in  sudi  close  proximity 
to  them,  though  afllrmative  in  form,  is  noth- 
ing more  than  a  second  traverse  of  these  al- 
legations. It  Is  what  may  l>e  termed  a  count- 
er averment,  tbe  equivalent  of  a  direct  denlaL 
Proof  of  circumstances  tendli^  to  show 
knowledge  by  the  plaintiff  of  the  dangerous 
conditions,  and  hence  tiiat  be  was  open  to 
the  Imputation  of  n^igence  In  assuming  a 
position  on  the  footboard,  would  have  been 
admissible  under  the  denial;  hence  affirma- 
tive allegations  on  the  subject  were  neither 
necessary  nor  proper,  and  a  reply  to  them 
was  not  required.  Bfauldln  r.  Ball,  6  Mont 
96,  1  Pac.  409;  National  Wall  Paper  Oo.  v. 
McPherson,  19  Mont  865,  48  Pac  650;  Band 
V.  Bntte  EL  By.  Co.,  40  Uout  308,  107  Pac. 
87. 

[2]  2.  It  Is  argued  that  the  evidence  is  in- 
SDfflcirat  to  sustain  the  verdict:  (1)  In  that 
It  fails  to  show  that  there  was  not  room  in- 
side of  the  car  to  accommodate  the  plaintiff, 
and  hence  that  It  was  necessary  fbr  him  to 
stand  upon  tbe  footboard;  (2)  In  that  It 
does  not  tend  to  show  that  tbe  line  of  i^lee 
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was  wUtdn  Um  tban  four  feet  from  tbe  line 
of  tbe  track;  and  (3)  in  tbat  It  does  not 
tend  to  afaow  that  the  plaintiff  did  not  know, 
or  conld  not  by  the  exercise  of  ordinary 
care  have  ascertained,  this  tact  We  shall 
not  undertake  to  set  out  In  detail  and  ana- 
lyze the  statements  of  the  different  witnesses 
with  a  Tiew  to  reconcile  tbem.  As  Is  usual 
In  such  cases,  theee  statements  are  not  In 
harmony  upon  any  point  with  reference  to 
which  the  defendant  makes  Its  contention. 
The  testimony  shows  that  there  were  some 
250  men  coming  off  shift  and  making  ready 
to  take  cars  into  Butte.  Of  the  three  cars 
about  due  to  leaver  only  one  had  arrlred. 
Each  man  was  anxious  to  secure  passage  up- 
on It;  hence  there  was  a  rush  both  for  seats 
and  for  standing  room.  Plaintiff  was  among 
the  last  to  obtain  a  place,  and,  as  he  testi- 
fied, all  the  seats,  as  well  as  standing  room 
in^de,  had  then  been  taken.  He  obtained 
a  place  upon  the  footboard.  The  rest  of  it 
was  qnl<^y  filled .  by  those  that  followed. 
Theee  crowded  blm  so  that  be  was  compelled 
to  hold  onto  a  handhold  or  one  of  the  posts 
supporting  the  roof  In  order  to  retain  his 
place.  While  the  car  was  lighted,  he  could 
not  see  because  of  the  darkness  outside,  and 
the  crowding  of  the  men  who  were  standing 
on  the  footboard,  and  not  knowing  of  the 
proximity  of  the  line  of  poles,  and  not  being 
warned  of  this  fact,  he  did  not  anticipate 
danger  from  tbem.  He  had  traveled  over  the 
line  before,  but  had  on  such  occasions  occupied 
a  seat  Inside  the  car  and  had  not  observed 
conditions.  There  was  evidence  that  all  of 
the  poles  were  beyond  a  distance  of  four 
feet  from  the  track.  There  was  also  evidence 
that  at  least  one  of  them  (the  one  which 
struck  plaintiff)  was  within  a  distance  of  less 
than  four  feet  One  witness,  who  had  oc- 
cupied a  seat  near  where  plaintiff  was  stand- 
ing, testified,  in  ^ect  that  the  plalnUff, 
having  dropped  bis  bucket  made  an  effort 
to  catch  It,  and  In  doing  so  Jumped  or  fell 
from  the  car.  This  witness  stated  further 
that  he  had  warned  the  men  on  the  foot- 
board to  look  out  for  the  poles.  Another  wit- 
ness testified  that,  when  the  plaintiff  was 
found  by  those  who  went  back  to  ascertain 
If  he  was  hurt  he  was  about  mldvray  be- 
tween two  of  the  poles,  which  were  some  76 
feet  apart  The  plaintiff  Is  a  foreigner,  and. 
having  Uttle  knowledge  of  the  EtagUsh  lan- 
guage, cannot  understand  It  when  it  Is 
spoken. 

[3]  It  may  be  admitted  tbat  tbe  case 
made  by  tbe  evidence  as  a  whole  is  not  very 
satisfactory  from  any  point  of  view.  Tet  It 
presoited  a  case  for  tbe  Jury,  and,  their  find- 
ing thereon  having  beoi  appranA  by  the  trial 
court  in  doiying  tbe  moti<m  A>r  a  new  trial, 
vre  must  accept  aa  binding  upon  us,  even 
though  we  should  have  reached  a  different 
coiKfluslon  npoa  it  Tbe  oonrt  ^woeeded  up- 
on tba  assamptton  that  it  was  Incumbent  up- 
on ttw  ^Intlff,  In  order  to  recovw,  to  sliow 


that  the  particular  pole  which  brushed  blm 
from  tbe  car  was  within  four  feet  of  tbe 
track,  and-  In  the  instructions  so  charged  tbe 
jury.  As  we  have  already  pointed  out  there 
was  evidence  tending  to  establish  this  fact 

[4]  While  this  feature  of  the  case  is  not 
discussed  in  the  brief  of  counsel,  we  venture 
the  remark  that  evidence  showing  that  the 
pole  was  In  such  close  proximity  to  the  track 
aa  to  be  Ukely  to  come  in  collision  with  a 
passenger  standing  on  the  footboard  and  In- 
jure him  would  not  have  presented  sudi  a 
variance  from  the  allegation  In  the  complaint 
as  to  preclude  a  recovery.  Bobtnson  v. 
Helena  U  &  By.  Co.,  38  Mont  222,  98  Pac. 
837.  The  purport  of  the  aUegatlon  is  that 
the  line  of  poles  was  within  dangerous 
proximity  to  the  track,  and  evidence  showing 
this  condition  would  have  been  sufficient  to 
Justus  a  recov^,  even  though  It  were  not 
demonstrated  that  any  one  of  the  poles  was 
actually  within  the  distance  alleged. 

[5]  S.  The  third  contention  Is  that  the  ver- 
dict is  Mmtrary  to  the  law  as  declared  In 
Instructions  8  and  9  submitted  to  the  Jury. 
In  the  former  the  court  advised  the  Jury 
that  'In  order  for  the  plaintiff  to  recover 
In  the  action,  It  is  necessary  that  he  should 
have  established,  by  a  preponderance  of  all 
the  evidence  in  the  case,  that  It  was  danger- 
ous to  run  cars  on  the  track  if  they  were 
crowed  and  passengers  were  standing  on  tbe 
footboard."  The  latter  instruction  Is  in  part 
as  follows:  'That  in  order  for  the  plain- 
tiff to  recover  in  tbls  action,  he  must  have 
established,  by  a  preponderance  of  all  the  evi- 
dence in  the  case,  tbat  be  did  not  know, 
and  conld  not  In  the  exercise  of  ordinary 
care,  have  known,  that  the  said  street  car 
tracks  were  so  constructed  tbat  tbe  car  upon 
which  the  plaintiff  was  &  passenger  would 
come  In  such  close  proximity  to  said  tele- 
graph or  telephone  poles  as  set  forUi  in  said 
complaint;  and,  unless  you  find  that  this  has 
been  established  by  a  preponderance  of  all 
the  evidence  in  the  case,  tbe  plaintiff  cannot 
recover  In  this  action."  It  Is  insisted  that 
xuaAer  each  of  these  instructions,  the  Jury 
were  bound  to  find  for  the  defendant  because 
there  Is  no  evidence  In  the  case  furnishing  a 
basis  for  the  Inference  that  the  proximity  of 
tbe  line  of  poles  to  the  tradt  was  a  source 
of  danger  to  one  standing  upon  the  foot- 
board, nor  tending  to  show  that,  If  plaintiff 
did  not  actually  know  the  conditions,  he 
could  not  by  the  exercise  of  ordinary  care, 
have  gained  knowledge  of  them. 

Tbe  railway  tradt  was  tlie  property  of  file 
defendant  It  was  using  It  for  tbe  carrying 
of  passaig^rs.  If  the  jffoxlmlty  of  It  to  the 
line  of  poles  was  a  fault  in  the  construction, 
it  was  the  fault  of  the  defendant  That  it 
was  a  source  of  danger  to  one  standing  on 
the  foottward  is  sbown  ij  tbe  fact,  if  It 
was  tlie  ftict  that  Uis  plaintiff  was  brushed 
from  Ms  posttlaft  one  of  itae  poles  as  tlie 
car  passed  it  and  was  thus  injured.  -  It  was 
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a  qnestloa  fur  llie  Sarf^  upon  the  erldaiee^ 
wlietber  the  ^Intlff  was  Injured  In  tills  vaj 
or  wbetber  he  tt^l  or  jumped  off  in  an  efliwt 
to  recover  his  bucket.  It  -was  also  a  qnea- 
tlon  for  the  Jnry  whetiur,  under  the  drcnm- 
atanoea  dledoeed  by  the  erUtowe,  In  the  ex- 
erclae  of  ordinary  care  for  Us  own  safety, 
the  plaintiff  must  have  known  that,  In  aa- 
Buming  a  position  on  the  footboard  with 
others,  he  was  exposing  himself  to  the  danger 
arising  tnm  tiie  prozlmitr  of  the  poles. 
The  InstmcUfUU  were  both  formulated  to 
meet  plain  tUTs  theory  of  the  case,  and  since, 
aa  has  already  been  pointed  out,  the  erldenoe 
waa  aoffident  to  Justly  a  wdiet  In  his 
favor,  it  cannot  properly  he  aald  that  the 
verdict  la  contrary  to  the  law.  Mette  A 
Kanne  Distilling  Co.  t.  Zcwmy,  8ft  Moi^ 
124,  101  Faa  966. 

[t]  A  verdict  Is  contrary  to  the  law  when 
the  eonditI(m  of  the  eTldrace  is  sach  that  the 
Jury  may  not  find  otherwise  than  in  accord- 
ance with  the  theory  of  the  instructions,  and 
yet  have  ventured  to  do  so.  Allen  v.  Bear 
Creek  Goal  Co..  43  Mont  269,  US  Fac.  67S. 

[7]  4.  Complaint  is  made  that  the  court 
erred  in  submitting  to  the  jory  Inatmctions 
2,  8,  and  6.  It  Is  said  that,  while  correct 
as  abstract  propositions  of  law,  tbey  have 
no  application  to  the  issnea  involved  in  this 
case.  Instructions  2  and  8  define  generally 
tiie  duties  of  carriers  of  passengers,  as  they 
are  laid  down  In  aeetiona  S302,  6303,  and 
B347  of  the  Bevlsed  Oodea,  witii  reference 
to  overcrowding  of  tiudr  vehicles,  the  fur- 
nishing of  accommodationa  for  passengers, 
eta  Instruction  6  defines  the  rights  and 
dntiea  of  sudi  carriers  when  Its  cars  have 
been  permitted  to  become  overcrowded,  and 
declares  it  negligence  on  the  part  of  the  car- 
liest  if  It  elects  to  move  Its  cars  while  in 
that  ccokdltiMi,  to  omit  any  precaution  in  the 
management  of  tiiem  which  the  circum- 
stances require,  looking  to  the  safety  of  the 
passengers.  In  our  oplnlcm,  they  were  entire- 
ly pertinent  to  the  issues  In  the  case  and 
were  properly  given.  If  the  line  of  poles 
waa  in  snc^  dangerous  proximity  to  the 
track  as  to  constitute  them  a  menace  to  the 
safety  of  passengers  whom  the  agents  of  the 
defendant,  owing  to  the  want  of  space  In- 
side, permitted  to  stand  on  the  footboard, 
the  moving  of  the  cam  without  properly 
warning  such  passoigm  waa  eutpable  negli- 
gence. 

[I]  5.  Error  la  assigned  upon  the  refusal 
of  the  court  to  give  requested  Instrnctions 
12,  13,  15,  and  16.  Instruction  16  Is  as  fol- 
lows: "If  you  believe  &om  a  consideration 
of  all  the  evidmce  that  it  has  been  establish- 
ed by  a  preponderance  thereof  that  the  plaln- 
tlfF  was  warned  of  the  danger  of  standing 
upon  the  side  board  of  the  said  car,  and 
thereafter  still  continued  to  occupy  the  posi- 
tion, and  by  reason  of  so  occupying  said 
position  was  hit  by  the  pole  and  knodted 
from  the  said  car,  and  suffered  the  injury 
CfHuplalned  tt  In  conseanoioa  tbereoi;  ttm 


yon  are  Inatmcted  ttuit  flie  lOalntlff  vcdnn- 
tarHy  assumed  the  poiltioa  of  dangor  and 
bad  notloe  of  the  aald  dangw,  or,  by  tiie  ex- 
ercise of  reasonable  care,  could  "have  known 
thereof,  and  assumed  the  risk  Inddent  to 
his  said  position,  and  cannot  recover  In  this 
actUnL" 

To  Jostitr  ft  reoovery,  It  waa  Incnmbait 
vpoD.  the  ^alntlfl  to  show,  a  ivepandw* 
ance  of  the  evidence,  that  his  injury  was 
the  zeaolt  <tf  the  fkllnre^  m.  tbe  part  of  the 
defendant  to  cAwerve  rnicb  precautioais  as 
the  extgendea  of  the  case  required.  The 
snbstanea  tO.  the  diaqie  In  the  ounplalnt  la 
that  defendant  moved  its  ears  negligently 
along  the  line  of  poles  in  dangeraoa  proxim- 
ity to  the  track,  knowing  that  the  plaintiff 
and  others  were  standing  crowded  together 
on  the  footboard.  Am«ig  the  precautions 
whldi  the  drcomatancea  required  it  to  ob- 
serve  was  to  warn  them  of  the  possible 
danger.  WhetJier  it  or  any  one  else  gave 
warning  (and  knowledge  from  any  source 
in  i^aintiff  wonld  have  been  effective  to  re- 
lieve the  d^endant  from  tiia  Inqimtatloii  nt 
nesUgenoe  in  tfala  bahalf)  waa  a  qioeetion  ot 
fact  to  be  resolved  by  the  Jury.  The  burden 
rested  upon  tbe  plaintiff,  not  upon  the  de- 
fendant So  that  an  equipoise  in  the  evi- 
dence wonld  have  required  a  leaohitlMi  of  It 
in  flavor  ot  defendant  13ie  evidence  <^Ened 
by  the  deCaodant  on  tbls  ptflnt  was  defensive 
merely  and  not  in  avoidance.  The  instme- 
Uon  cart  npm  it  the  bnrdoi  c£  proat  and 
waa  tberefore  not  a  correct  statonent  of 
the  role  of  law  appUcaUe.  Tbongli  it  waa 
offered  by  the  deftedan^'  and  thoni^  de* 
fradant  could  not  have  complained  If  it  bad 
been  given,  the  court  cannot  be  put  In  error 
for  having  refused  it  InstrActtona  12  and 
IS  are  opm  to  the  aame  ohJectinL  The  lat- 
ter would  have  been  an  express  direction  to 
the  Jury  that.  If  it  ameared  from  the  evi- 
iXeacB,  by  a  pr^randeranee  thereof,  that  the 
plaintlfl  dropped  hla  bucket  and,  in  order  to 
recover  i^  Jumped  £rom  the  car  and  was  in- 
jured, he  could  not  recover,  whereas  an 
equlpidae  in  tbe  evidence  on  this  point 
would  have  been  aoffident  to  acquit  the  de- 
fendant 

[t]  Instruction  No.  18  is  as  follows:  "Ton 
are  further  instructed  that  if  the  plaintiff 
voluntarily  got  upon  the  side  board  of  said 
car  after  he  knew  that  the  said  car  was 
crowded,  and  that  there  was  no  opportunity 
for  him  to  get  inside  of  the  car  and  In  a 
position  of  safety,  he  thereby  assumed  the 
risk  of  the  danger  of  being  hit  by  the  pole^ 
even  though  the  same  was  not  broo^t  to 
his  knowledge  or  attention,  and  be  cannot 
recover  In  this  action."  This  Instruction 
would  have  required  tbe  Jury  to  return  a 
verdict  fOT  the  defendant  for  the  plaintiff 
testified  that  he  took  bis  position  on  the  foot- 
board because  the  car  was  crowded  and 
there  was  no  room  inside.  It  Is  not  contribu- 
tory negligence  pw  se  for  a  parson  to  ride 
upon  a  crowded  car  or  upon  tbe  platform  at 


Digilized  by  Google 


Mont) 


PREVI8ICH  T.  BUTTK  ELEOTRIO  BY.  OO. 


29 


sacb  a  car;  nor  la  it  per  ae  negUg^ua  for 
snch  person  to  stand  on  the  fooUxwrd  <tt  a 
street  car  whl<di  Is  crowded. 

In  Lobner  t.  Metropolitan  St  By.  Oo.,  79 
Kan.  811,  101  Pac.  463,  21  L.  B.  A.  (N.  S.) 
972,  it  was  said:  "The  practice  of  inviting 
and  permitting  passengers  to  ride  on  the 
platform  of  street  cars  Is  so  common  that  It 
cannot  be  held,  as  a  matter  of  law,  that  a 
passenger  in  doing  so  Is  guilty  of  contribu- 
tory negligence.  One  who  rides  on  a  crowd- 
ed car  assumes  the  Inconvenience  resulting 
from  Ita  crowded  condition;  hut  the  com- 
pany Is  not,  for  that  reason,  relieved  from 
responslbUlty  of  using  due  care  for  the  safe- 
ty of  the  passengers  Invited  upon  the  car." 

In  San  Antonio  T.  Oo-  v.  Bryant,  80  Tex. 
dr.  App.  437,  70  S.  W.  1015,  the  court  said: 
"It  is  not  negligence  per  se  for  a  passenger 
to  stand  upon  the  platform,  steps,  or  running 
board  of  an  electric  street  car  which  is 
crowded;  aad  the  weight  of  authority  also 
supports  the  role  that  It  is  not  contributory 
negligence,  as  a  matter  of  law,  for  a  pas- 
senger to  stand  upon  the  platform  of  a  car , 
or  the  ronnlng  board,  whether  there  be  va- 
cant seats  or  not  In  the  inside  of  the  car. 
And  whether  the  passenger  be  standing  upon 
the  platform,  running  board,  or  steps,  the 
qaestlon  of  negligence  and  contributory  neg- 
ligence Is  held  to  be.  In  the  majority  of  cases, 
a  Questlott  for  the  Jury  to  determine." 

Again,  in  McOaw  t.  Union  T.  Co.,  205  Pa. 
2T6,  54  Atl.  It  waa  said:  "It  a  passenger 
is  permitted  to  enter  a  car  having  no  vacant 
place  except  on  the  platforms,  and  the  con- 
ductor accQ>t8  his  fare,  he  is  Justifled  In 
■taodlng  on  the  platfenut  If  he  exercises 
imnwr  care  In  d<^ng  so;  and,  by  rec^ving 
Um,  file  Carrie  undertakes  and  gives  him 
aanuances  tiiat  it  will  take  care  of  him  and 
gnard  blm  against  accident,  as  far  as  the  clr- 
comstances  permit"  The  rule  thus  stated  is 
recogniied  and  applied  by  the  courts  quite 
generally,  as  appears  tnun  the  following  dta- 
ttoDs:  Oeita  t.  Hallway  Go.  72  Wis.  807,  39 
M.  W.  866;  Fowera  v.  City  of  Boston,  154 
Man.  61.  27  N.  a  906;  t.  Bailxoad  Oo., 
118  N.  T.  556, 23  N.  B.  880;  Elliott  t.  Railway 
Co.  18  B.  I.  707,  28  AtL  838.  SI  AU.  684. 
23  U  B.  A.  208;  atlcens*  St  By.  Oo.  t. 
Hoflbauer,  28  Ind.  App.  614,  66  N.  B.  64; 
BeTmotor  t.  Oltlsens'  By.  Oo.,  114  Ma  266, 
21  &  W.  789;  Ballway  Oo.  t.  WUUams,  140 
m.  276^  29  N.  Bi  672;  DooUttle'T.  Ballway 
Co.,62B.Ol130,  408.B.  188;  Dunham  v. 
PubUc  Serrloe  Oorp^  76  N.  J.  Law,  462.  60 
AO.  1012;  Anderson  ▼.  City  By.  Co.,  42  Or. 
606,  71  Pac:  650;  Joyce,  Electric  Law,  |  643. 

Of  eonne,  aa  waa  aald  in  Lobner  t.  Street 
By.  Co..  snpra,  a  passenger  may  assnme  such 
an  obrionsJy  dangennu  po^on  that  he  wiU 
be  htid,  aa  a  mattw  of  law,  to  have  as- 
tuned  the  banrd  <d  so  doing;  but  the 
Qneatkm  is  generally  one  for  die  jury,  and 
not  one  of  law  for  the  court  Since  the 
Instmctlon  would  have  told  the  Jury  that 


the  plaintiff  assumed  the  hazard  <rf  the  po- 
sition which  he  had  taken  upon  the  foot- 
board, without  reforauK  to  tals  knowledge  of 
the  conditions,  It  was  erroneous  and  prop- 
erly refused. 

[10]  6.  The  last  contention  Is  that  the  ver- 
dict is  excessive,  and  with  this  contention 
we  agree.  The  plaintiff  wss,  at  the  time  of 
the  injury,  a  strong,  tiealthy  man  of  the  age 
of  21  years.  The  injury  occurred  on  Au- 
gust 20,  1011.  He  did  not  call  a  physician 
until  the  following  day.  At  that  time  he 
had  a  contusion  on  the  right  side  of  the 
head  and  was  suffering  somewhat  from 
concussion,  as  waa  indicated  by  an  incoher- 
ence in  his  speech.  He  complained  of  pains 
In  the  lumbar  region,  but  no  lesions  were 
visible  there.  He  also  complained  of  pains 
in  his  right  side,  and  there  were  evidences 
of  contusions  on  that  part  of  his  body.  No 
bones  were  broken.  Judging  from  the  tes- 
timony of  the  attending  physician,  the  con- 
tusions themselves  were  not  serious  and 
readily  yielded  to  treatment  AU  objective 
symptoms  had  disappeared  by  the  end  of 
six  weeks.  The  most  serious  result  was  a 
traumatic  pleurisy  which  develiq^  in  the 
right  side  immediately  following  the  acci- 
dent Tbia  kfi(>t  the  plaintiff  confined  to  his 
bed  for  some  three  or  four  weeks,  during 
which  the  visits  of  the  physician  continned. 
Thereafter  the  plaintiff  visited  his  physician 
at  his  office  from  time  to  time,  until  some 
time  in  December,  what  the  visits  ceased 
altogether.  The  pleurisy  yielded  slowly  to 
treatment,  and,  while  the  physician  express- 
ed the  opinion  that  the  after  effect  of  it 
had  not  entirely  disappeared,  he  waa  un- 
willing to  expreas  a  definite  opinion  that 
tboe  was  or  would  be  a  chronic  diseased 
condition  or  any  pmnanent  disability  what- 
ever. A  physician  who  was  called  by  the 
defendant,  but  who  had  made  no  examina- 
tion of  the  plaintiff  except  a  superficial  one 
In  the  courtroom,  testified  that  when  a 
chronic  condition  obtains  after  such  an  in- 
jury as  that  sustained  by  the  plaintiff,  it  is 
usually  tubercular  in  character.  He  stated 
that  he  did  not  observe  anything  In  plain- 
tUTs  abearance  to  indicate  any  tubercular 
symptoms,  but  that,  on  the  contrary,  he  ap* 
peared  to  be  free  from  disease.  The  plain- 
tiff testified,  in  effect,  that  be  still  suffered 
from  the  hurt  and  the  resnlting  illness,  and 
that  he  had  not  been  able  to  do  any  work 
since  he  received  It  When  he  sent  for  the 
attending  physician  to  administer  to  him, 
he  sent  also  for  an  attorney,  and  notwltii-' 
stendlng  the  statement  of  the  physician  that 
he  waa  not  then  fully  consdooa,  owing  to 
the  concussion  from  which  he  was  then  suf- 
fering, aoGin-dlng  to  Us  own  story  be  then 
related  to  the  attorney  the  facta  touching 
the  accident  so  as  to  enable  the  latter  to 
draw  the  complaint  In  this  case.  It  was 
vttified  by  plaintiff  five  days  later,  and, 
thon^  li»  has  only  a  slii^t  knowledge  of 
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ibe  XngUflli  langaage^  he  testllled,  throng 
the  interpreter,  that  he  had  examined  the 
comidalnt  wiOiont  satwtanUal  assistance 
from  any  one  and  therenpon  verified  it  with 
a  full  understanding  of  the  allegations  con- 
tained in  it  The  fact  that  It  contains  aUe- 
gations  of  permanent  injury  made  at  a  time 
when  neither  he  nor  bla  physician,  as  the 
latter  himself  admitted;  could  possibly  hare 
foreseen  what  the  probable  result  would  be 
arouses  a  suspicion  that  bis  statement  of  Ma 
condition  at  the  time  of  the  trial  was,  to 
say  the  least  TOry  much  exaggerated.  On 
the  whole,  the  evidence  tends  to  support  the 
conclusion  that  the  plaintiff,  if  such  Is  not 
already  the  case,  will  presently  be  restored 
to  full  health.  Under  the  circumstances,  we 
think  one-half  of  the  amount  of  the  award 
of  the  Jury  sufildent  to  compensate  Mm  for 
the  injuiy  which  be  appears  to  have  sus- 
tained. 

The  cause  la  accordingly  remanded  to  the 
district  court,  with  directions  to  grant  the 
defradant  a  new  trial,  unless,  within  30 
days  after  the  remittitur  is  filed,  the  plain- 
tiff shall  file  with  the  clerk  liis  written  con- 
sent that  the  Judgment  may  be  reduced  to 
$2,S00.  If  such  consent  is  given,  the  Judg- 
ment shall  be  modified  accordingly  as  of  the 
date  of  its  original  entry,  and,  together  with 
the  order  denying  a  new  trial,  will  stand  af- 
firmed. That  part  of  the  Judgment  award- 
ing costs  In  the  district  court  ia  not  to  be 
disturbed.  The  plaintiff  ahall  recover  the 
costs  on  appeaL 

HOLLOWAT  and  BANNER,  3J.,  omcur. 

HEBSBY  T.  NIEMN  et  nL,  County  Gom'rs. 

(Supreme  Court  of  Montana.  Uareh  19, 1M8.) 

1.  Countub  ({  1*)— Natdsb  aho  Status  as 
gobpoeatioff  —  ''mukioipai."  —  "munici- 
pal cobpoeation.'' 

The  word  "manidpal"  means  pertaining 
to  a  city  or  to  a  community  within  a  state  pos- 
seBBlng  the  rights  of  aelf-govemment  A  mu- 
nicipal corporatioo"  is  a  public  corporatioa 
created  by  government  for  political  purposes, 
having  BODordinate  and  local  powers  of  legis- 
lation, an  incorporation  by  the  authority  of  the 
government  of  the  inhabitante  of  a  particular 
place  ot  district,  authoriaing  them  in  their  cor- 
porate capadtv  to  ezerctoe  Bubordioate,  sped- 
ned  powers  of  legiBlation  and  regulation  over 
their  affairs;  sDcn  power  of  local  government 
being  the  distinctive  purpose  and  the  distin- 
guisbing  feature  of  a  munidpal  corporation 

firoper.  Id  view  of  CooBt.  art  18,  |  4,  provid- 
Dg  that  the  state  Bball  not  assume  the  debt  of 
a  county  or  monicipal  corporatiotK  and  article 
16,  1  6,  providing  for  elections  of  county  at%d 
munidpal  officera,  the  term  "munidpal  corpo- 
ration' does  not  iodnde  oxuntleB. 

[Ed.-  Note. — For  otber  caseB,  see  Connties, 
Cent  Dig.  I  1;  Dec.  Dig,  {  1.* 

For  other  definitions,  see  Words  and  Fhrases, 
VOL  6,  pp.  4618-4627:  voL  8,  p.  7726.] 

S.  Municipal  Cobpokations  ({  64*)— Iaois- 

LATIVE  CONTBOI/— Local  SSLF-GoVEBRUKnT. 

Munldpai  corporations  because  of  their  en- 
joyment 01  a  large  measure  of  organic  inde- 


gindence  are  relieved  to  a  conidd^raltle  extent 
am  offidons,  meddlestHoe  legislation  re8pec^ 
ing  their  private  or  proprietary  functions:  the 
theory  of  local  self-government  for  munidpal 
corporations  being  established  in  this  state. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Cajporatlons,  Gent.  Dig.  H  1B6»  157;  Dee.  jHi 

5.  GounriBs  (f  10*}— Natubi  and  Status  as 

GOHPOBATION. 

A  county  is  one  of  the  dvU  divisions  <rf 
the  state,  cre&ted  by  the  governing  power  of 
such  state  of  its  own  will,  for  political  and  Ju- 
dicial purposes,  without  toe  consent  of  the  In- 
habitants; the  powers  and  functions  of  conntv 
organization  having  a  direct  and  exclusive  ref- 
erence to  the  general  policy  of  the  state,  and 
are  in  fact  but  a  branch  of  the  general  admin- 
istration of  that  policy,  they  are  purely  politi- 
cal in  character,  and  are  subordinate  divisions 
or  agendes  of  the  state  for  governmental  pur- 
poseik  and  Laws  1911,  e.  112,  providing  for  the 
creation  of  new  counti.eB  upon  petition,  eta, 
doies  not  affect  their  status  as  such. 

[F<d.  Note. — For  otber  cases,  see  Gonntis^' 
Cent  Dig.  |§  7-9;  Dec  Dig.  %  10.* 

For  other  deGnitions,  see  Words  and  PbrassSt 
VOL  2,  pp.  1C53-1660;  voL  8.  p.  7621.] 

4.  COTIKTIKB  (|  21%*)— "COUSTT  POWKBa*'— 

Statutokt  Fbovisions. 

County  powers  are  aidj  such  as  are  ex- 
pressly provided  by  law  or  «-iiich  are  necessari- 
ly implied  from  those  expressed. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  S  21%.*] 

6.  Counties  (8  24*)— Lboislatitb  Contbol. 

The  legislative  control  over  counties  is 
supreme,  except  in  so  far  as  it  Is  restricted  by 
the  Constitution  in  express  terms  or  by  neces- 
sary implication. 

[Ed.  Note.— For  other  cases,  see  Connties, 
Cent  TJiS' t  24;  Dec  Dig.  f  24.*] 

6.  Counties  (!  113*)— County  ComassiON- 

KBS  —  POWEBS  —  LsTTINa    GONTaAOT  FOB 

County  Pbintinq, 

^e  board  of  county  commlsstoners  is  a 
body  of  limited  powers,  and  must  in  letting  a 
contract  for  county  printing,  as  In  every  action, 
find  Its  authority  written  in  the  statute  or  nec- 
essarily implied  therefrom. 

[Kd.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  H  174-18D;  Dec  Ug.  |  U8L*] 

7.  Count™  (|  21^*)— Powebs— Statutes. 

Under  the  maxim,  "Elxpresslo  unius  exdu- 
slo  alterius,"  counties  do  not  have  any  powers 
other  tban  those  indicated  in  Kev.  Ciodes,  | 
2870,  which  provides  that  every  counl;  la  a 
body  politic  having  the  powers  specified  in  the 
code  or  In  spedal  statutes,  and  such  powers  as 
are  necessarily  implied  from  those  e^ressed. 

[Ed.  Note.— For  Other  caaes,  see  Ooontiee. 

Dec  Dig.  I  21%.*] 

8.  Constitutional  Law  (U  87,  276*)— Coun- 
ties (i  112*)- P0WEBS--C0NSnTUTI0NALITT 

or  Statute. 

Bev.  Coda  1 2807,  relating  to  the  lettfaig  of 
printing  contracts,  which  provides  that  all  news- 
papers receiving  any  contract  tot  printing,  and 
not  able  to  execute  it  shall  sublet  it,  or  a  por- 
tion of  it  to  some  competent  printing  estab- 
lishment within  the  state,  does  not  conflict  with 
dther  Const  U.  S.  Amends.  5,  14.  or  with 
Mont  Const  art  3.  t  8,  declaring  the  inalien- 
able rights  of  acquiring  property  and  seeking 
safety  and  happiness. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional lAw,  Gent.Dl^  H  lfi6-i7L  846: 
D^.^^Dig.  H  87,  276?-  Connties,  DecDig.  1 
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9.  ConBTiTunoNAi.  Law  (|  46*>— DsrsBiaNA- 
noN  OF  CoKSTiTunoKAi.  Questions. 

The  Supreme  Court  will  not  deteroiine  the 
cotutitatioiutUty  of  a  statute,  when  the  attack 
on  its  validity  Is  based  on  an  assumption  of 
fact  which  is  not  shown  bj  the  record  to  have 
any  real  existence. 

[Bd.  Note.— For  other  cases,  see  Gonstita- 
tional  Law,  Cent.  JHg.  H  43-45;  Dec.  Dig.  i 
46.*] 

10.  Statutts  (I  94*)— •'Local  Law"— "Spe- 
cial Law"— COKSTITDTIONAL  BR8TBICTIOH8. 

B«T.  Codes,  I  2897,  which  provides  that  a 
newspaper  unable  to  complete  any  contract  for 
printing  shall  sublet  it  to  some  competent 
nrintinv  establishment  within  the  state,  does 
not  conflict  with  Const,  art.  6,  I  26,  forbidding 
the  passage  of  local  or  special  laws  regulating 
county  affairs,  and,  since  it  is  state  vide  In  its 
operation,  is  not  a  "local  law,"  which  is  aa  act 
applicable  only  to  a  partlcnlax  part  of  the  leg- 
islative jarisdiction,  and,  as  it  appliet  to  all 
county  printing  contracts.  Is  not  a  "special 
law,"  which  is  one  operating  only  on  particular 
persons  and  private  concerns. 

[Eld.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  H  lOS.  104;  Dec.  Dig.  S  M* 

S'or  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4206-4213;  voL  7,  pp.  6S77-6584; 
vol  8,  p.  7802.3 

11.  Commerce  (|  64»)— Reoui^tion  — Coh- 
TBAOTS  Outside  State. 

Bev.  Codes,  |  2897,  which  provida  that 
anj  newspaper  unable  to  compteta  any  contract 
for  coont?  printing  shall  sublet  it  to  some  com- 

£etent  printing  establishment  within  the  state, 
I  not  a  regulation  ol  interstate  commerce. 
[Ed.  Note.— For  other  cases,  see  GMomerce, 
Gent  Dig.  U  71, 100.  106^  108>  Ul.  184;  Dec. 
Dig.  I  B4.«l 

Appeal  from  District  Oour^  Hill  Ooimty; 
J.  H.  Erlc&Bon,  Jadg& 

Action  by  P.  H.  Hers^  against  E)ver  Nel- 
son and  others,  county  commissioners,  and 
J.  A.  Rose,  county  treasurer  of  Hill  county, 
Mont  Judgment  for  plaintiff,  and  defffiid- 
ants  app^L  Afflrmed. 

H.  8.  Kline  and  Tictor  B.  Orlggs,  both  of 
^ne,  Onnn,  Raseb  &  Hall,  and  W.  W.  Pat 
terson,  all  of  Helena,  for  appellants.  G.  A. 
SiMuldlnff,  of  Htiena,  tm  leqwodent 

HOLLOWAT,  3.  On  Uarch  8,  1912,  the 
board  of  county  commtssloneTB  ot  Hill  coun- 
ty, Mont,  let  a  contract  to  B.  B.  Weldy,  pro- 
prietor and  pnbltober  of  the  Chester  Signal, 
a  newBpapOT  whidi  had  been  published  in 
Hill  ooonty  tar  more  than  six  months  prior 
thereto,  to  do  the  county  printing.  Including 
the  famishing  of  blan^  blank  books,  etc. 
Ttaereitfter.  Weldy  Bnblet  to  the  Sbaw-Borden 
Onopaiv,  of  Spokane^  Wash.,  the  contract  to 
fnmlsh  all  blank  record,  books,  warrant 
books,  certificate  books,  registers,  and  bound 
books  of  erexy  dMcriptton  to  be  used  by  the 
conn^.  This  action  was  oommenoed  by  a 
resident  taxpayer  to  secure  an  injunction  re* 
straining  the  board  of  county  conmiseloners 
from  allowing  the  aocoont  of  Weldy  for  sup- 
plies furnished  through  the  Shaw-Borden 
Company,  or  from  directing  a  county  war- 
rant to  be  issued  to  paj  tm  such  soppUe^ 
and  to  restrain  the  county  treasurer  from 


paying  for  sudi  supplies.  Upon  the  com- 
plaint a  temporary  Injunction  was  issued. 
The  defendants  demurred  to  the  complaint 
and  moved  to  dissolve  the  Injunction.  The 
demurrer  was  overmled,  and  the  motion  to 
dismiss  denied.  Defendants  thereupon  stood 
upon  their  demurrer,  suffered  Judgment  to  be 
entered  against  them,  and  have  appealed. 

It  is  insisted  that  section  2897  of  the  Re- 
vised Codes  is  unconstitutional,  and  this 
presents  the  only  question  tor  our  determi- 
natlon.  After  providing  for  letting  public 
printing  contracts,  that  section  of  the  Codes 
proceeds:  "All  newspap^  which  may  re- 
ceive any  contract  for  printing  under  this 
act  which  may  not  be  able  to  execute  any 
part  of  such  contract  shall  be  required  to 
sublet  such  contract  or  portion  of  contract 
to  some  newspaper  or  printing  establishment 
within  the  state,  which  may  be  competent  to 
execute  such  work.   *   •  •  »• 

[1]  1.  In  their  brief  counsel  for  appellants 
attack  the  statute  and  say:  "It  Is  our  con- 
tention that  a  county  Is  a  municipal  corpo- 
ration, having  governmental  and  proprietary 
functions;  that  as  to  the  former  the  state's 
control  is  supreme,  but  as  to  the  latter  the 
state's  control  is  no  more  extensive  than  it 
Is  over  private  corporations;  that  county 
printing  is  a  matter  solely  of  local  concern, 
and  conies  within  the  proprietary  functions 
of  a  county,  and  that  the  above  provision  of 
section  2897  is  an  unconstitutional  restric- 
tioa  upon  the  power  of  a  county  to  contract 
as  to  Its  local  affairs."  If  the  statement,  "a 
county  is  a  municipal  corporation,  having 
governmental  and  proprietary  functions,"  is 
true,  the  conclusion  aanonnced  above  might 
follow.  But  we  are  not  able  to  agree  with 
counsel  that  the  prmise  states  correctly  any 
rule  of  law.  The  word  "municipal"  means 
"pertaining  to  a  dty  or  a  community  within 
a  state,  possessing  rights  of  self-govem- 
ment"  Anderson's  Law  Dictionary.  It  is 
derived  form  the  Latin  "munidpalis,"  wbidi 
In  its  origin  referred  to  a  town  possessii^ 
the  rights  (tf  Roman  dtlzoishlp  and  gov* 
emed  hs  lt>  own  laws;  in  other  words,  to 
a  free  town.  Webster's  International  Dic- 
tionary. A  raunlctpal  corporation  is  **a  pub- 
lic corporation  created  by  goTemment  for 
political  puEpoBM  and  having  subordinate 
and  local  powers  of  le^latlcm."  Bouvier's 
Law  DSetionary.  Bvery  anthority  on  mi^ 
nidpal  law  makes  clear  the  distinction  be- 
tween a  mnnictoNUlty  and  a  ooonty,  as  the 
wftfd  'kwnnty"  Is  used  in  the  Oonstitutlon 
and  Btatntea  of  this  states  In  1  Dillon  on 
Munidpal  Corporations  (Sth  Ed.)  |  82,  the 
autlu>r  says:  "We  may  therefore  define  a 
monlcMwl  cotpontlon  in  its  lilstorical  and 
strict  aesm  to  be  the  incorporation  by  the 
authority  of  the  gownment  of  the  Inhab- 
itantB  of  a  parttcnlar  place  or  district,  and 
authorlalntf  ^Vtan  in  their  corporate  caiMdty 
to  exercise  subordlnateb  spedfled  powers  of 
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Isgldatlon  and  regulation  with  respect  to 
their  local  and  Internal  concerns.  This  pow- 
er of  local  government  1b  the  dlstinctlTe  pat- 
pow  and  the  diatingnlshlng  featnre  of  a 
mimlctpal  corporation  proper."  And  again. 
In  aectlon  84:  "All  corporations  intended  as 
agencies  In  the  administration  of  ^ril  gov- 
enunent  are  public,  as  dlstlngnlshed  from 
private  corporations.  Thus  an  Incorporated 
school  district,  or  connty,  as  well  as  a  clt7, 
Is  a  pnbUc  corporation;  bnt  the  school  dis- 
trict or  connty,  properly  speaking,  la  not, 
while  the  city  is,  a  manidpal  corporation.'' 
That  the  frameni  of  our  Oonstltntlon  did  not 
intend  municipal  corporations  to  indnde 
counties  Is  clear,  for  the  two  terms  are  used 
to  distinguish  diicerent  organizations  (section 
6,  art  16;  section  4,  art  18;  People  t.  Me- 
Fadden,  81  GaL  489.  22  Pac.  861,  15  Am.  St 
Rep.  66).  A  county  Is  a  body  corporate  (sec- 
tion 2870,  Ber.  Codes),  so,  likewise,  is  a 
school  district  (section  848);  bnt  neither  pos- 
sesses the  powers  of  local  le^slatlon  and  con- 
trol which  are  the  distinguishing  characteris- 
tics of  a  municipal  corporation  (State  r.  Lef- 
flngwell,  64  Ma  4S8;  State  r.  Barker,  110 
Iowa,  96,  89  N.  W.  204,  67  I*  R.  A.  244,  93 
Am.  St  Rep.  222;  Memphis  T.  Go.  t.  Board 
of  St  Francis  Levee  Dlst,  60  Ark.  284,  62 
8.  W.  902). 

[2]  Because  of  1^  antonomons  character — 
Its  rajoyment  of  a  large  measure  of  organic 
Independence — the  municipal  corporation  Is 
relieved  to  a  considerable  extent  from  of- 
fidons,  meddlesome  legislation  which  seeks 
to  interfere  with  Its  private  or  proprietary 
functions.  The  theory  of  local  self-govem- 
ment  for  mnnldpal  corporations  is  firmly 
established  in  this  state.  Helena  Con.  Water 
Oo.  T.  Steele.  20  Mont  1,  49  Pac.  882.  87  U 
R.  A.  412;  State  ex  rel.  Gerry  v.  Edwards,  42 
Mont  18^  111  Pac.  734,  82  L.  R.  A.  (N.  S.) 
1078,  Ann.  Gas.  1912A,  1063.  But  because 
of  the  difference  in  the  character  of  a  coun- 
ty and  a  municipality,  the  authorities  which 
restrain  tbe  Legislature  from  intermeddling 
with  the  private  affairs  of  the  municipal  cor- 
poration are  not  In  point  whoi  tbe  question 
for  determination  Is  the  right  of  the  Legis- 
lature to  control  county  affairs. 

[S,4]  "It  is  weU-estebUstaed  law  that  a 
coun^  la  an  Involuntary  corporation  Ua  gov< 
emmental  purposes,  and  Is  in  no  aeaae  a 
business  corporation;  that  the  powers  and 
obligationB  of  the  county  are  such  only  as 
the  law  preecribes  or  as  arise  by  necessary 
Implication  therefrom.  Elkenberry  v.  Town- 
ship [22  Kan.  656,  31  Am.  Rep.  198] ;  Marlon 
Giranty  v.  Biggs  [24  Kan.  265] ;  11  Gyc  407 ; 
7  Am.  &  Eng.  Bnc.  Iaw,  947.  Gltlea,  how- 
ever, in  this  state  are  municipal  corpora- 
tions, and  neither  thdr  powers  nor  obllga* 
tixma  are  so  restricted,  and  decisions  as  to 
their  liablli^  for  negllgoice  have  no  appli- 
cation here."  Silver  v.  Board  of  Oom'rs,  76 
Kan.  228.  91  Pac.  68. 

In  1  DiUon  »  Municipal  Corporations,  f 


35,  tbe  anther  says:  *'WiOi  scarcely  an  ex- 
ception, all  tbe  powers  and  fonctlonB  of  the 
county  organisation  have  a  direct  and  ex- 
clusive reference  to  the  goieral  poll^  of  tlie 
state,  and  are,  in  fact;  bnt  a  branch  of  the 
goieral  admlnlstcatton  of  that  policy."  In 
section  87  of  the  same  work  the  distinction 
between  municipal  corporations  on  the  one 
hand  and  poUtlcal  or  dvil  divisions  of  the 
state  created  for  administrative  purposes, 
such  as  counties  and  school  districts,  on  the 
othw,  Is  made  dear.  See,  also,  SUpbiy  t. 
Hacheny,  S4  Or.  803,  56  Pac  971. 

'*A  county  Is  one  of  the  dvil  divisions  of 
the  state  for  poUtlcal  and  judicial  purposes, 
created  by  tbe  sovereign  power  of  the  state 
of  ita  own  will,  without  the  consent  of  the 
people  who  inhabit  it  7  Am.  it  Etag.  Ency. 
Law  (2d  Ed.)  900.  It  Is  quasi  corporate  in 
character,  but  has  only  such  powers  as  are 
expressly  provided  by  law  or  are  necessarily 
implied  by  those  expressed."  Independent 
Pub.  Co.  V.  Lewis  &  Clark  County,  30  Mont 
83,  75  Paa  800. 

In  Board  of  Commlsgionera  v.  Watson,  T 
OkL  174,  54  Pac.  441,  it  is  said:  "A  county 
is  bnt  a  subordinate,  political  subdivision  ot 
soverdgnty  created  for  governmental  purpos- 
es and  for  greater  convenience  In  carrying 
on  the  public  affairs." 

"A  coun^  la  a  govwnmentel  agency  or 
poUtlcal  subdivision  of  the  state,  organized 
for  purposes  of  exercising  some  functions 
of  the  state  government,  wbereas  a  mu- 
nicipal corporation  is '  an  Incorporation  of 
the  Inhabltanta  of  a  spedfied  region  for  pur- 
poses ot  local  government"  San  Mateo 
County  V.  Gtoburn,  130  CaL  631,  63  Pac.  78. 

In  speaking  of  a  coun^,  the  Supreme  Court 
of  Oregon,  In  TamhlU  County  v.  Foster,  58 
Or.  124,  99  Pac  286,  said:  "It  Is  merely  a 
poUtlcal  agent  of  the  state  created  by  law 
for  governmental  purposes,  and  Is  charged 
with  the  performance  of  certain  duties  flv 
and  on  behalf  of  the  state." 

"Counties  are  not  In  any  req>ect  business 
corporations  for  private  purposes;  nor  are 
they  organized  exduslvely  for  tbe  common 
benefit  of  dtlzens  and  property  holders  with- 
in their  respective  limlta  They  are  of  a 
purely  poUtlcal  character,  constituting  the 
machinery  and  essential  agency  by  which 
tree  govemmenta  are  upheld,  and  through 
which  tor  the  most  part  their  powers  are  ex- 
ercised. Their  functions  are  wholly  of  a 
pubUc  nature.  Counties  are  subordinate 
agendes  for  the  orderly  government  of  the 
state  within  tbe  scope  of  thdr  authority; 
hence  they  are  subject  to  the  control  and 
direction  of  the  legislature  In  which  chiefly 
the  soverdgnty  of  the  state  Is  represented 
and  ^erdsed."  11  Cyc  341.  In  State  v. 
Board  of  Commissioners,  170  Ind.  005^  86  N. 
E.  618:  Id.,  82  N.BI.  482,  it  Is  said:  "A  coun- 
ty Is  an  involuntary  corporation,  organlnd 
as  a  poUtlcal  subdivision  at  tbe  state  by  the 
L^;lalatnre,  the  sovereign  power,  solely  for 
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governmental  purposee.  Such  subdlTlsloiis 
are  instrumentalities  of  gOTernment,  and  ex- 
ercise the  powers  delegated  by  the  state,  and 
act  for  the  state."  In  speaking  upon  the 
same  subject,  and  to  the  extent  of  the  state's 
control  over  a  county,  the  Supreme  Court  of 
the  United  States,  in  Rogers  Locomotive 
Machine  Works  t.  American  Emigrant  Co., 
161  U.  S.  559,  17  Sup.  Ct  188,  41  L.  Ed.  652. 
said:  "The  county  of  Calhoun  is  a  mere  po- 
litical subdlvtsioQ  of  the  state,  created  for 
the  state's  convenience,  and  to  aid  in  carry- 
ing out,  within  a  limited  territory,  the  policy 
of  the  state.  Its  local  government  can  have 
no  will  contrary  to  the  will  of  the  state,  and 
it  is  subject  to  the  paramount  authority  of 
the  state,  in  respect  as  well  of  its  acts  as 
of  Its  property  and  revenue  held  for  public 
purposes.  The  state  made  It,  and  could,  in 
Its  discretion,  unmake  it,  and  administer 
such  property  and  revenue  through  other  In- 
strumentalities." Since  the  enactment  of 
chapter  112,  Laws  1911,  the  involuntary 
character  of  counties  in  this  state  is  some- 
what modified,  but  the  cliange  thus  wrought 
in  tAe  method  of  creating  new  counties  does 
not  affect  their  status  as  political  subdivi- 
sions of  the  state  for  governmental  purposee. 
We  think  it  v&j  dear  that  only  incorporat- 
ed dtiea  and  towns  are  monldpal  corpora- 
tions in  this  state. 

[B]  Of  course,  the  authority  of  the  Leg- 
islature over  the  affairs  of  the  county  la  not 
ploiary.  There  are  certain  restrictions  im- 
posed by  the  constitution,  for  Instance: 
"The  l^^latlve  assembly  shall  not  levy  taxes 
upon  the  Inhabitants  or  j)xapexty  of  any 
comity."  BectiOD  4,  art  12.  But  leglslatlTe 
power  over  counties  la  supreme,  except  In  so 
tar  as  it  Is  restricted  by  the  Constitution  in 
express  terms  or  by  necessary  Imi^lcatlon. 
11  Gya  348;  State  t.  HcFadden,  23  Minn. 
40;  Rogers  Looomottve  Machine  Works  t. 
American  Emigrant  Oo.,  above.  In  speaking, 
of  counties  and  their  enforced  submission  to 
l^iislatiTe  control  the  Suju'eme  Court  of 
Oolorado  said:  **Thear  are  purely  auxHiarles 
ct  the  stat^  and  to  the  g^ral  sututes  of 
tbB  state  Ui^  owe  their  creation,  and  the 
statutes  «Hifer  upon  them  all  the  powers 
tbey  possess,  inresaibe  the  duUes  tb^  owe^ 
and  impose  the  liabllitlee  to  which  they  are 
subject"  Board  of  Com'rs  t.  Wheeler,  39 
Colo.  207,  89  Pac.  Sa 

[1, 7]  That  the  aaUiorlty  of  the  board  at 
county  commlflsi<mers  of  Hill  county  to  let 
a  contract  fOr  county  printing  most  be  found 
written  in  tiie  statutes,  or  necessarily  im- 
plied, or  It  does  not  exist,  is  well  understood. 
State  ex  rel  Lambert  t.  Goad,  28  Mont 
131,  67  Pac.  1092.  In  Morse  v.  Granite  Coun- 
ty, 44  Mont  78,  119  Pac.  286,  this  court,  in 
speaking  of  the  authority  of  the  county,  said: 
"Its  board  of  commissioners— its  executive 
body — is  a  body  of  limited  powers,  and 
must  In  every  Instance  Justify  its  action 
by  reference  to  the  proTlsions  of  law  defln- 
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Ing  and  limiting  these  powers.**  Indeed,  the 
Code  itself  (section  2870)  declares  the  same 
rule:  "Every  county  Is  a  body  politic  and 
corporate,  and  as  such  has  the  power  speci- 
fied In  this  Code,  or  in  special  statutes,  and 
such  powers  as  are  necessarily  implied  from 
those  expressed."  Under  tbe  doctrine  of  the 
maxim,  "Expresslo  unlus  exclusio  alterlus," 
the  county  does  not  have  any  iwwers  other 
than  these  Indicated  In  section  2870  above. 
The  Legislature  In  its  wisdom  has  seen  fit 
to  prescribe  the  conditions  upon  which  its 
agents — the  counties — may  conduct  county 
business,  and  In  the  absence  of  constitutional 
restriction  the  authority  to  do  so  cannot  be 
doubted.  In  determining  that  the  Legisla- 
ture has  i>ower  to  control  the  manner  In 
which  county  road  work  shall  be  done  the 
Supr^e  Court  of  North  Carolina  said: 
"Counties  are  but  agendes  of  the  state  gov- 
ernment They  can  be  created,  changed,  or 
abolished  at  the  legislative  will.  •  •  • 
They  are  subject  to  legislative  authority 
which  can  direct  them  to  do  as  a  duty  all 
sudk  matters  as  they  can  empower  them  to 
do."  State  ex  reL  Tate  et  al.  v.  Commission- 
ers of  Haywood  County,  122  N.  C.  812,  30 
S.  E.  352.  See,  also,  Jones  v.  Commissioners, 
137  N.  C.  579,  SO  S.  B.  291.  The  manner  In 
which  printing  contracts  shall  be  let  Is  one 
of  legislative  or  governmental  policy,  a 
question  with  which  the  courts  have  nothing 
to  do.  State  v.  LlTingston  Concrete  B.  &W. 
Mfg.  Co.,  84  Mont  670^  87  Pac.  980,  9  Ann. 
Gas.  204. 

2.  Again  counsel  for  ai«)ellants  say:  "As 
the  provision  of  section  2897  under  considera- 
tion bars  outside  competition,  it  prevents  a 
county  from  getting  the  best  work  fiossU)!^ 
and  requires  it  to  pay  a  higher  inlce  fw  its 
printing  than  if  the  newspaper  to  which  the 
contract  Is  amrded  were  permitted  to  sublet 
it  to  a  ivlntlny  establishment  outside  the 
stata"  In  this  Instance  the  mremise  Is  cor- 
rect, but  the  conclusion  Is  unwarranted. 
Th^  is  not  anything  before  us  to  indicate 
that  the  cost  of  county  ininttng  and  sup- 
plies will  be  greater  or  the  qnaUty  of  the 
work  poorer  by  reason  of  the  restriction 
found  in  section  2897.  It  is  admitted  that 
there  are  many  printing  and  publishing  es* 
tabllsbments  within  this  state  fully  equipped 
and  competent  to  mj/^ij  any  of  the  ttiatters 
or  things  spedfled  in  Weldy's  ctmtrlurt  which 
he  himself  could  not  famish ;  and  for  auiE^t 
we  know  these  Montana  concerns  may  be 
willing  to  do  the  work  or  furnish  the  sup- 
plies as  cheaply  as  any  outside  ooncnn.  In 
the  absence  of  any  showing  that  In  its  opera- 
tion section  2807  Imposes  np<m  the  taxpayers 
an  arbitrary  burden  greater  than  they  would 
otherwise  have  to  bear.  It  Is  unnecessary  to 
consider  the  effect  of  legislation  which  takes 
from  one  dtlzen  his  property  and  confers  It 
upon  anoUier  to  swell  his  own  private  In- 
come. 

[I]  We  fall  to  see  wherein  the  statute  nn- 
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der  consideration  does  vlolenoe  to  the  provi- 
sions of  either  the  fifth  or  fourteenth  amend- 
ment to  the  Oonstltntlon  of  the  United 
States,  or  section  8  of  artlde  8  of  onr  own 
state  Constitution. 

II]  8.  Based  open  the  assnmptton  that  by 
reason  of  the  restriction  in  section  2897  coun- 
ty prlntlDg  costs  more  than  it  otherwise 
wonid,  cotmsel  for  appellants  argne  that  the 
statute  operates  to  take  from  the  tazi>ayers 
a  portion  of  the  public  moneys  which  might 
otherwise  be  saved,  and  thus  Indirectly  oper- 
ates to  tax  the  inhabitants  of  the  several 
counties,  In  vlolfttlon  of  the  provi^ons  of  sec- 
tion 4^  art  12,  of  our  state  Constitution.  It 
Is  unnecessary  to  consider  what  the  resolt 
would  be  if  the  fact  which  Is  assumed  to 
exist  had  any  real  adstenc&  Since  there  Is 
not  anything  In  the  record  to  Jostlfy  the  as- 
sonvtlou  mad^  It  Is  Idle  to  pursue  the  In- 
quiry farther. 

{II]  4.  Again,  It  Is  Insisted  that  the  pro- 
visions of  section  28,  art  6,  of  oar  state  Oon- 
stttathm,  are  violated  by  tlie  enactment  of 
Qda  statate,  in  that  section  2897  is  a  local 
or  fecial  law  regolatlng  county  affairs; 
and  aathoritles  are  dteH  which  seem  to  up- 
hold the  view  that  a  statote  of  tbiB  character 
Is  not  gmeral  or  vaitottD  in  its  operation. 
In  30  Cya  966^  the  terms  "local"  and  "spe- 
tiial,"  as  applied  to  statates,  are  defined  as 
follows:  "A  special  or  private  act  is  a  stat- 
ate operating  only  on  particular  persons  and 
private  concons."  "A  local  act  is  an  act 
anilicable  only  to  a  parttcolar  part  of  the 
l^slative  JoiiBdlctlon."  See,  also,  26  Am. 
ft  t^og.  Etacy.  of  lAw  eta  HU.)  682,  niese 
definitions  were  approved  by  llila  conrt  In 
State  ex  O^ger  v.  Long,  48  Mont  401, 
117  F&c.  107,  and  we  ttdnk  they  are  correct 
When  we  cnulder  that  section  2897  Is  state 
wide  In  its  optfatlon.  It  cannot  be  classed 
as  a  local  statate;  and,  dnoe  it  applies  to 
all  coant7  printing  contra^  It  Is  not  spe- 
cial. 

[11]  5.  Blnally,  It  Is  indstad  that  the  see- 
tlon  vaOec  consldemtlon  Is  Invalid  because, 
by  preventing  outside  concerns  from  bidding 
apm  county  contracte  or  fnmUhing  tte  coun- 
ties with  nsceesary  sm^Ues,  it  amoonts  to 
a  regulation  of  intenrtato  commerceu  Two 
cases  are  dted:  People  v.  Buffalo  Elah  Co., 
164  N.  X,  98,  68  N.  EL  84,  S2  li.  B.  A.  806.  79 
Am.  St  Bep.  622,  and  People  ex  reL  a>eat 
T.  Coler,  168  N.  T.  144,  08  K  Bl  77&  ThB 
first  is  dearly  not  authority  in  this  instance. 
In  it  was  cmuddered  one  section  of  ttie  Fish 
and  Oame  Iaw  of  New  Xcxk,  whldi  iniposes 
a  penalty  opon  any  one  who  has  in  bis  pos- 
session eertein  kinds  of  fish  during  certain 
periods  of  the  year.  lAe  Buffalo  Fish  Com- 
pany Imported  from  Canada  fish  of  the  pre- 
scribed variety,  and  an  action  was  commenc- 
ed to  recovw  Hie  penalty.  It  was  bdd  that 
in  so  far  as  the  statute  affected  the  posses- 
sion, by  dtlzeais  of  New  Tork,  of  fish  Import- 
ed from  a  foreign  country,  it  operated  to 
regulate  commerce  between  the  United  States 


and  a  foreign  country,  and  was  therefore 
void.  In  the  second  case  there  was  called 
in  Question  the  validity  of  a  statute  of  New 
York  which  provided  that  all  stone,  except 
paving  blocks  and  crushed  stone,  used  in 
state  or  municipal  works  within  the  state  of 
New  Tork  or  which  was  to  be  worked,  dress- 
ed, or  carved  for  use,  must  be  worked,  dress- 
ed, or  carved  within  the  boundaries  of  New 
York  state.  By  a  divided  court  it  was  held 
that  the  dUzeDB  of  other  states  having  cut 
or  dressed  stone  for  sale  had  a  right  to  com- 
plete in  bidding  fOr  mnnlcipal  work  in  New 
York,  or  at  least  had  the  rlg^t  to  sell  their 
producte  to  municipalities  in  New  Xwk  stete, 
and  that  the  statute  in  question  opwated  as 
a  regulation  of  Interstete  commerce  and  was 
void.  Parkn,  C  J.,  presented  a  vigorous 
dissenting  oi^on,  the  logic  of  wbldi  com- 
mends it  to  us.  Of  course  it  would  nc^  be 
within  the  poww  of  the  Le^slatare  of  this 
state  to  say  to  an  indiWdual  dtlzaa,  "Ton 
cannot  have  printing  or  bookUnding  done 
unless  yon  let  the  work  to  a  Mmtana  con- 
cern ;**  but  as  Judge  Farkor  polnto  ou|^  tn 
his  dissenting  oidnion  above,  tiie  state  could 
not  Aeay  to  a  dtizen  the  rig^t  to  say,  "I  will 
not  patronise  any  outdde  concern  tor  my 
printing  or  bookUnding,"  and.  If  an  Indlvidr . 
ual  or  a  private  corporation  in  tills  state 
should  insist  that  bis  or  Ite  printing  be  done 
by  a  Mmtana  concern,  no  one  vrould  si^ 
gest  tliat  tlie  right  thus  asserted  could  not 
be  Insisted  upon.  As  we  have  already  de- 
termined, a  counter  la  but  an  ageni^  throng 
trtiich  tlie  state  transaeto  a  portion  of  ite 
bnrinesB.  The  state  qnaks  tliroagh  Ite  Leg- 
Islatore,  and  In  our  opinim  has  the  same 
right  that  any  Individual  dtlsen  has  to  de- 
clare tiiat  it  will  procure  Its  supplies,  or  have 
the  snpplies  for  one  of  Ua  constltaoit  parte 
procured,  from  a  Montana  concern. 

In  Tribune  Printing  &  Knding  Go.  t. 
Barnes,  7  N.  D.  B91,  70  N.  W.  904,  the  Su- 
iweme  Conrt  a£  Noztii  Dakota  had  for  coa- 
dderattcm  a  statate  ^di  provided:  "All 
connty  printing  diall  be  done  in  Qte  states 
and  if  practicable  in  the  county  ordering  the 
same."  In  craistming  this  statute  the  court 
used  the  following  language:  "Again,  it  Is 
argued  tiiat  if  section  1807,  supra,  la  coDt 
stroed  to  mnbiUt  county  ofBdala  from  pro- 
cnxlng  county  surollee  or  printed  mattw 
from  those  who  manutactare  such  suKdies 
at  places  ^thout  the  states  It  would  opoato 
to  violate  sectirai  8  of  article  1  of  Oe  fedr 
aaX  OonstitntitnL  rdating  to  commerce  amonv 
the  statee.  MO  authority  is  dted  to  support 
of  tills  contoitton  by  counsM,  and  we  are 
unaware  of  tile  existmce  of  any  sodi  au- 
thority. Viewed  as  a  question  of  iwindple^ 
we  are  unable  to  see  ^tttj  tiie  state  is  fox^ 
biddra  to  do  vtbAt  an  Individual  cwtalnly 
may  do  with  impuni^,  via.,  dect  ftom  whom 
tt  will  purdiase  supplies  needed  to  the  dls- 
clmrge  of  Ite  corporate  functions.  If  sudi 
election  may  lawfally  be  made.  It  certainly 
is  competent  for  the  stete  to  direct  ita  oS- 
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dais  1^  ft  niHiidatoxT  itatntft  to  piocim 
their  office  supplies  from  those  who  produce 
the  mne  withlii  its  ovn  Umttfl,  it  hftvli^ 
elected  to  purchase  none  otim,  tfUier  for 
the  use  of  the  state  as  such,  or  tor  the  use 
of  lobordlnate  poUtteal  bodies  witStin  the 
state."  In  conslderlns  this  same  objection 
to  a  statute  similar  to  our  own,  the  Svpreme 
Gonrt  ot  Idaho,  in  Bk  parte  OttDmlU,  20 
Idaho,  782,  m  Pae.  298,  Ann.  Gas.  1018A, 
76^  readied  the  conclnsion  that  sndi  a  stat- 
ute does  not  operate  to  regulate  or  restrict 
interstate  commerca  Whether  the  legisla- 
tion nndw  conaideratton  is  wise  or  other- 
wise is  not  a  mattw  ot  cmaem  at  this  time^ 
but  that  in  the  absence  of  oonstitatlonal  in- 
hibition' the  Legislature  may  Impose  the  re- 
striction found  In  section  2887  is  not  open 
to  doubt  Since  no  pro  vision  of  the  Consti- 
tution has  been  called  to  our  attention  which 
restricts  the  Legislature  In  its  control  orer 
connty  affairs  in  the  req;>ect  mentlmied  in 
this  statnt^  onr  eondnalon  la  ttut  the  sec- 
tion is  not  opm  to  any  ot  the  objections 
nrged  gainst  it 

The  Jodcment  of  the  dlstilct  conrt  la  af- 
firmed. 

Affirmed. 

BBANTLT,  a  X,  and  aANNDB,  3^  Con- 

CDT. 


WHHELOCK  T.  CLARK. 

{Supreme  Court  of  Wyoming.  April  14,  191S.) 

IvsuaANCi  (|_130*>— Sight  to  Cancel  Af- 
njaATioR--FBrainic  Note. 

Where  an  applicant  for  life  Insurance  gave 
his  note  (or  the  first  premium,  to  be  effective 
when  hlB  application  was  accepted,  and  where, 
before  such  acceptance,  he  noDfied  the  insurer 
to  cancel  the  policy  and  return  the  note,  do  re- 
covery could  be  bu  on  the  note  fay  the  general 
agent  of  the  Inmirer,  though  snbeequeut  to  Bucb 
notice  the  application  was  approved,  and  the 
j^cy  sent  to  the  applicant  and  refused  by 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  f!  196-202 ;  Dec  Dig.  |  130 .•] 

Error  to  District  Court  Fremont  Connty ; 
Charles  B.  Carpenter,  Judge. 

Action  by  Jesse  M.  Wheelock  against  Wil- 
liam Scott  Clark.  Jndgmmt  for  defendant, 
and  plaintiff  brings  error.  Affirmed. 

E.  H.  Fonrt,  of  Lander,  fOr  plaintiff  in  er- 
TOT.  Ralph  Kimball,  of  lender,  tor  defend- 
ant in  enw. 

BEARD,  J.  The  plaintiff  in  error,  Whee* 
lock,  brou^t  this  action  in  tlie  district  court 
of  Fremont  county  against  the  defendant  In 
error,  ClaA,  on  a  promissory  note.  There 
was  a  trial  to  a  Jury  resulting  In  a  verdict 
fbr  defendant  Judgment  was  altered  om  the 
Tablet,  and  Wheelock  brings  error. 

The  undisputed  facts  are:  That  Wheelo<^ 
was  the  general  agent  at  D^ver,  Colo.,  of 
the  Northwestern  Uutual  Life  Insurance  Com- 


pany of  Ifilwaukee,  "Wia^  and  tttat  Allen  A 
Galloway,  the  payees  of  the  note,  were  the 
vedal  agttits  of  the  idaintlfl  fijv  scdidtlng 
applications  for  life  insurance  for  said  com- 
pany under  the  direction  and  control  of 
WhedO(±.  That  on  Mdrember  10,  1909,  Al- 
len &  Galloway  ivocnred  from  the  defwdant, 
Clark,  an  application  for  insurance  on  his 
life  in  said  company  in  the  snm  of  |10,00(^ 
and  at  that  time  tbey  took  defendant's  note 
for  the  amount  of  the  first  annual  prendnm, 
whidi  note  is  as  follows: 

"»401.70.     4694—1.     Lander,  Nov.  10,  1009. 

"Nov.  11th,  1910,  after  date  I  promise  to 
pay  to  the  order  of  Allen  &  Galloway,  at  No- 
ble, Lane  ft  Noble  Bank,  Lander,  Wyo.,  four 
hundred  one  &  ^Vioo  dollars,  value  recdved, 
with  interest  at  the  rate  of  eight  per  cent 
per  annum,  from  maturity  until  paid,  and  to 
pay  all  legal  expenses  and  attorney's  fees 
which  may  be  incurred  in  the  collection  of 
the  same.  This  note  is  given  for  money  loan- 
ed and  advanced  by  said  payee  to  satisfy  the 

premium  on  my  policy  No^  Issued  by 

the  Northwestern  Mutual  life  Insurance 
Company,  and  as  a  collateral  security  for  the 
payment  hereof  it  is  agreed  that  the  owner 
of  this  note  or  the  debt  represented  by  It 
shall  have  a  lien  upon  sudi  policy  and  its 
proceeds,  until  this  note  or  such  debt  shall 
be  paid,  and  for  eucii  purpose  said  ptdicy  is 
hereby  assigned  to  said  payee. 

•TTo.  .   Due  llAl- 

"^milam  Scott  Clark,  Insured. 
 i  Beneficiary." 

At  the  same  time  said  agmts,  Allen  &  Gal- 
loway, executed  and  delivered  to  Clark  a  re- 
ceipt as  follows: 

"No  other  form  of  receipt  for  advanced 
premiums  will  be  reo^nlsed  by  the  company. 
An  aKtUcation  for  a  $l(^000i00  policy  having 
been  made  by  Wm.  Scott  Clark  to  tlie  North- 
weetem  Mutual  Ufe  Insurance  Company, 
there  has  been  collected  of  him  four  hundred 
one  &  70/100  dollars,  to  be  consldwed  the 
first  annual  pr«nlmn  on  said  policy,  iwovlded 
the  apidicatlon  is  apivoved  by  the  company 
at  its  home  office,  and  In  that  event  the  in- 
surance as  applied  for  will  be  In  force  from 
the  date  of  the  medical  examination.  If  the 
application  is  not  approved,  tiie  snm  coHeeted 
will  be  returned. 

"Lander.  Nov.  10, 1909^ 

**All6n  ft  Oanoway,  Agmits. 

*7674S7.  If  the  iffoninm  is  itaid  in  advance 
this  receipt  must  be  completed  and  given  to 
the  applicant;  if  the  premium  is  not  paid  the 
receipt  must  not  be  detadied." 

On  (lie  same  day  the  applicant  was  exam- 
ined by  the  company's  local  medical  examin- 
er, and  Allen  ft  Galloway  indorsed  the  note 
and  forwarded  it  together  with  the  applica- 
tion and  medical  examiner's  report  to  Wheel- 
ock, who  forwarded  said  application  and  re- 
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port  to  tbe  home  office  of  the  company  at 
Milwaukee,  where  they  were  received  Novem- 
ber  16th,  aM  were  in  tbe  bands  of  Us  med- 
ical director  on  the  same  day.  Noronber 
16th  Clark  telegraphed  the  company  as  fol- 
lows: "Northwestern  Life  Ins.  Co.,  Bfilwan- 
kee,  yna.  Cannot  accept  policy  ai^ed  for 
agent  Allen  ft  Galloway.  Hare  written.  Wil- 
Uam  Scott  Clark.  S63  P."  In  the  letter  re- 
ferred to  In  the  tel^ram  and  mailed  the 
same  day  and  addressed  to  the  secretary  of 
the  company  he  said:  "Conflrming  my  tele- 
gram  to  yon  of  this  date  I  wish  to  reiterate, 
that  after  more'matvre  deliberatiOD*  I  have 
determined  that  my  drcumstances  at  the 
predoit  will  not  permit  of  my  accepting  the 
policy  applied  for  some  days  ago  in  your 
company  through  yonr  agents,  Uess.  Gallo- 
way &  Allcoi  and  I  will  ask  yon  to  caned,  the 
application 'and  advise  your  agents  to  return 
my  note  for  9401.70,  to  the  Noble,  Z<ane  & 
Noble  bank  here,  when  settlemmt  recdpt 
#767487,  will  be  immediately  forwarded  to 
yon  or  them.'*  November  17th  the  company's 
medical  director  wrote  Wfaaelocfc:  "We  are 
Just  in  receipt  of  a  telegram  from  Mr.  William 
Scott  Clark  advising  that  he  cannot  accept 
his  poUcy.  Will  you  kindly  adiise  ns  further 
relatlTe  to  the  case  and  oblige."  To  which 
Wheelodc  resiled  November  19tb:  "We  have 
yours  ot  the  17th  In  reference  to  a  telegram 
from  William  Scott  Clark  that  he  cannot  ac- 
cept poll<7  tot  wMdi  be  recently  applied. 
We  would  ask  that  yon  kindly  Issue  the  pol- 
icy as  applied  for,  and  our  agents  will  take 
the  matter  up  with  Mr.  Clark."  The  applica- 
tion was  not  acted  upon,  approved,  or  acceptr 
ed  by  the  company  until  November  23d,  when 
it  was  approved,  and  on  November  26th  a 
policy  was  issued  and  dated  November  10, 
1900,  and  was  forwarded  to  Clark,  who  re- 
fused to  accept  It  and  returned  it  to  the  com- 
pany. 

The  facts  being  as  above  stated,  we  have 
no  hesitancy  in  holding  that  no  contract  of 
insurance  was  entered  Into  between  Clark 
and  the  company.  His  application  was  a 
mere  proposal  to  enter  into  a  contract,  and 
until  accepted  by  the  company  no  contractual 
relations  existed  between  them  and  until 
such  acceptance  he  had  a  perfect  right  to 
withdraw  his  proposaL  In  Travis  v.  Neder- 
land  Life  Ins.  Co.,  104  Fed.  4S6,  43  G.  C.  A. 
653,  the  Circuit  Court  of  Appeals  (Eighth  Cir- 
cuit), speaking  through  Judge  Sanborn,  said: 
"An  application  for  life  insurance  is  not  a 
contract.  It  Is  only  a  proposal  to  contract 
on  certain  terms  which  the  company  to  which 
it  is  presented  is  at  perfect  liberty  to  accept 
or  reject  It  does  not  in  any  way  bind  the 
company  to  accept  the  risk  proposed,  to  make 
the  contract  requested,  or  to  issue  a  policy. 
*  *  *  Until  the  meeting  of  the  minds  of 
the  parties  upon  the  terms  of  the  same  agree- 
ment  is  effected  by  an  acceptance  of  tbe 
proposition  contained  in  the  application  or 
of  some  cUkBt  proposltUu^  eac3i  party  Is  en- 


tirely free  from  contractoal  obUgatlfms.  Tb» 
applicant  may  withdraw  his  awllcation  and 
refuse  to  take  insurance  on  any  term&  •  •  « 
Nor  is  the  freedom  of  the  parties  to  re- 
tire ffom  tbe  n^tlations  or  to  modify 
proposals,  at  any  time  before  some  pro^ 
oaltton  has  been  agreed  upon  by  both,  ever 
lost  or  affected  by  the  fact  that  Oie  appli- 
cant accompanies  his  proposal  or  application 
with  a  promise  to  pay  the  premium  in  the 
form  of  loromissory  notes,  or  even  by  an  afr> 
toal  paymoit  thereof.  Until  tOa  an^catlon  is 
accepted,  sudi  a  promise  or  paynuot  Is  condi- 
tional upon  the  aco^ttanoe^  and  his  apidiea^ 
tlon  Is  still  no  more  than  a  iwoposlllon  to 
take  and  pay  for  the  Insurance  if  the  com- 
pany acoqits  his  tQrmtf*— citing  man^  eases. 
See,  also,  Northampton  Hntnal  lAn  Stock 
Ins..Oo.  T.  Tattle,  40  N.  J.  Law,  476;  In- 
surance Go.  T.  Johnson,  23  Fa.  72;  Globe 
Mutual  Ule  Ins.  Co.  v.  Snell.  IB  Hun  (N.  Y.) 
660;  John  R.  Davis  Lumber  Co.  r.  Scottish 
Union  ft  National  Ins.  Co.,  M  Wis.  472.  Oft 
N.  W.  US:  1  Gool^s  Briefs  on  Law  of  In- 
surance, 416.  In  the  case  from  wbidi  wo 
have  quoted  Travis  at  the  time  be  made  thr 
application  gave  to  the  soliciting  mgeat  his 
notes  for  the  prendum,  and  the  agent  sent 
the  notes  to  the  general  ag«its,  who  used 
than  as  collateral,  and  reported  that  the 
premium  was  paid.  The  court  said:  "Gonld 
the  company  or  the  agents  have  mforced  the 
collection  ot  Ihe  notes  which  Travis  gave 
them  for  the  prwniam  in  thte  state  of  facts 
after  the  ag^its  had  received  his  withdrawal 
of  his  original  application,  and  after  they 
had  thus  declined  his  new  proposition?  Ttie 
qnestion  is  susceptible  of  but  one  true  an- 
swer. Would  it  not  have  been  a  perfect  de- 
fense to  those  notes,  In  tbe  hands  of  the 
company  or  Its  agents,  that  he  had  with- 
drawn his  first  application  before  it  was  ac- 
cepted, and  had  made  a  new  one,  which  they 
had  declined  to  accept?  Neither  the  agents 
nor  the  company  could  have  overcome  such 
a  defense.  Tbe  truth  Is  that  tbe  minds  of 
the  parties  to  this  negotiation  never  met  up- 
on the  terms  of  any  contract,  and  neither  the 
notes  nor  tbe  policy  ever  became  effective." 
In  that  case  Travis  notified  tbe  agents  be- 
fore bis  application  was  acted  upon  and  ac- 
cepted that  be  would  not  accept  the  policy 
if  the  company  was  to  have  another  medical 
examiner  In  his  town,  he  being  its  medical 
examiner  at  the  time  he  made  tbe  application. 
This  was  held  to  be  a  withdrawal  of  his  orig- 
inal application;  and,  the  company  not  hav- 
ing accepted  the  new  terms  he  proposed,  the 
minds  of  the  parties  had  never  met  on  the 
same  terms,  and  hence  there  was  no  contract, 
and  that  ttie  policy  could  not  be  enforced. 
In  the  case  at  bar  Clark  withdrew  bis  ai^ll- 
cation  before  it  was  accepted  by  the  com- 
pany, but  offered  no  new  terms;  but  the 
rule  of  law  Is  equally  applicable  to  each  case. 
The  condition  on  which  the  note  in  suit 
should  become  dfectlTO  was  that  a  contract 
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of  bunrance  should  be  eotered  Into  between 
Clark  and  the  company,  In  whldi  case  the 
note  should  be  considered  as  payment  of  the 
first  annual  premium  on  the  policy.  It  was 
for  the  putpose  of  paying  such  premium  and 
for  no  other  purpose  that  the  note  was  given. 
iBut,  as  no  contract  wae  eror  consummated, 
no  premium  ever  accrued  or  became  due  or 
payable  by  the  applicant  or  any  one  else. 
WheeioclE  knew  the  purpose  for  which  the 
note  was  given  when  he  received  it,  and 
tliat  it  would  become  effective  only  if  the  ap- 
plication was  accepted  by  the  company;  and 
he  must  be  held  to  have  Icnown  that  Clark 
liad  tlie  i^ht  to  withdraw  his  application  at 
any  time  before  it  was  accepted  by  the  com- 
pany at  Its  home  office.  The  application  was 
approved,  and  the  policy  Issued  at  the  re- 
quest of  Wheelock,  after  both  he  and  the 
company  had  notice  tliat  the  application  was 
withdrawn.  He  tocit  the  chance  of  b^g 
able  to  indues  Clark  to  accept  It,  but  because 
be  failed  to  do  so  gave  him  no  Just  cause  to 
complain.  Uis  contention  is  that  by  the  re- 
ceipt given  by  Allen  &  Oalloway  to  Clark, 
Clark  was  Insured  from  the  date  of  the 
medical  examination,  and  that  he  could  not 
rescind  that  contract  without  the  consent 
of  the  company.  But  as  fre  have  shown  that 
contention  is  not  tenable;  'and  the  point 
was  directly  decided  adversely  to  such  con- 
UaMoa  in  Northwestern  Mutual  life  Ins. 
Go.  V.  Neafus,  145  Ky.  683.  140  8.  W.  1026, 
86  I4.  B.  A  (M.  S.)  1211.  In  that  case  the 
receipt  glvoi  to  the  applicant  by  tlie  agent 
was  In  the  Idoitlcal  langoage  of  the  receipt 
In  this  case. 

It  Is  further  contended  by  counsel  for 
plaintiff  In  error  that  the  court  erred  in  re- 
fusing to  give  to  the  Jury  certain  instructions 
requested  by  plaintiff.  Those  instructions 
were  based  on  the  theory  that  the  application 
and  receipt  constituted  a  contract  of  insur- 
ance which  Clark  could  not  roKlnd  vrithont 
tlie  consent  <tf  the  company.  Th^  were  not 
applicable  to  the  fiacts  as  shown  by  the  evi- 
dence, and  were  properly  refused.  On  the 
facts  as  shown  by  the  record  the  court  would 
have  been  warranted  in  Instructing  the  Jury 
to  return  a  verdict  In  favor  of  the  defendant 
No  prejudicial  error  b^ng  made  to  aiKMar, 
the  Judgment  of  the  district  court  Is  affirmed. 

Affirmed. 

SCOTT,  a  J.,  and  FOTTSXt,  concur. 


HAUILTON  V.  DIEFKNDBBFBR  (two  cases). 

(Supreme  Coart  of  Wroming.  April  7,  1018.) 
1.  Chathcl  Mobtoages  (i  218*)— Canobua- 

TION— SumCIBNCT  OV  BviOBNCS. 

EMdence,  in  on  action  to  recover  person- 
alty which  was  the  subject  of  chattel  mortgage, 
A«i(J  to  sustain  a  finding  that  the  mortgage  was 
not  paid. 

[Ed.  Note^FoF  other  cases,  see  Ohattd 
Mortgages.  Gent  Dig.  If  4A8-46S;  Dee.  Dig.  | 
218.  •] 


2.  Bnxs  ANn  Notes  (|  280*)— IirooBsncniT. 

Under  the  Bubstatitially  direct  proviidons 
of  Comp.  St  1010,  i  8224,  the  indorser  of  a 
negotiable  note  impuedlv  warrants  that  it  Is 
genuine  and  valid  according  to  Its  purport,  and 
that  the  indorser  has  lawful  title  thereto. 

[Ed.  Note.— For  other  cases,  see  BUIs  and 
^es.  Cent  Dig.  ||  607-679;   Dec.  Dig.  1 

Error  to  District  Court,  Sheridan  County ; 
Carroll  Q.  Parmelee;  Judge. 

Actions  by  Alf  Diefenderfer  against  L.  p. 
HamUton.  Judgment  for  plaintiff  In  each 
case,  and  defendant  brings  error.  Affirmed. 

See,  also,  122  Pac.  88. 

Metz  &  Sackett,  of  Sheridan,  Cor  plaintiff 
In  error.  Bnt^Ilne  &  La  VleixSba,  of  Sheri- 
dan, for  defendant  In  error. 

BEARD,  J.  The  defendant  In  error,  Die- 
fenderfer, commenced  these  two  actions 
against  the  plaintiff  In  error,  Hamilton,  to 
recover  the  possession  of  certain  personal 
property,  and  for  damages  for  the  alleged 
wrongfol  taking  and  detention  of  the  same. 
The  cases  Involve  the  same  questions,  and 
were  consolidated  for  the  purpose  of  trial, 
and  were  tried  to  the  court  without  a  Jury, 
and  in  each  case  the  court  found  that  the 
plaintiff  below  was  entitled  to  the  posses- 
sion of  the  property  and  that  he  had  sus- 
tained damages  In  the  sum  of  $10  and  ren- 
dered Judgment  accordingly.  From  those 
judgments,  the  defendant  below  brings  er- 
ror. The  cases  have  been  submitted  togeth- 
er in  this  oonrt  and  one  opinion  will  cover 
both  c&ses. 

The  property  In  question  was  owned  by 
one  John  Schmitt,  who  on  February  21,  1907, 
executed  a  cliattel  mortgage  thereon  to  Marie 
Schmitt,  his  wife,  to  secure  two  notes  of 
$500  each,  one  due  January  1*  1908,  and  the 
other  due  January  1,  1009.  Hie  mortgage 
was  filed  In  the  office  of  the  county  clerk  and 
duly  Indexed  Febmary  23,  1907.  On  De- 
cember S,  1908,  Marie  S<AmItt  assigned  the 
mortgage  to  Dlef^derfer,  which  assignment 
was  dnly  filed  and  Indexed  on  the  same  day, 
and  at  the  same  time  the  note  due  January 
1,  1900,  was  indorsed  and  delivered  by  her  to 
Diefenderfer.  The  consideration,  as  recited 
in  the  assignment  of  the  mortgage,  being  $1 
and  other  valuable  considerations.  It  ap* 
pears  by  the  evidence  that  Diefenderfer  had, 
on  September  23,  1908,  signed  a  note,  as 
surety  for  John  Schmitt,  to  the  Sheildan 
National  Bank,  for  f690,  due  00  days  after 
date,  and  that,  at  the  time  the  note  and 
mortgage  were  so  transf^ed  to  him  by 
Marie  Schmitt  he  agreed  vrlth  her  to  pay 
the  note  to  the  bank  on  which  be  was  surety 
for  John  Schmitt  &nd  that  he  did  pay  It  on 
December  11,  1908,  before  It  was  due.  John 
Schmitt  had  absconded  a  few  days  before 
Diefenderfw  procured  the  note  and  mort- 
gage from  Marie  Schmitt,  and  on  the  day  he 
procured  the  same  he  took  possession  of 
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the  mortgaged  property,  deeming  himself  In- 
secare.  On  Joly  IS.  1908,  John  Schmitt  ex- 
ecuted a  cliattel  mortgage  on  the  property  to 
the  plaintiff  In  error,  Hamilton,  to  secure  a 
note  of  that  date  for  $600,  due  November 
18,  1908,  which  mortgage  was  duly  filed 
and  Indexed  and  renewed  from  time  to  time 
by  affidavits.  A  few  days  after  Dtefenderfer 
took  iwssesslon  of  the  property,  Hamilton 
took  possession  of  a  pert  of  It  and  Dlefei- 
derfer  replevied  It,  and  soon  afterwards 
Hamilton  took  possession  of  the  balance  of 
it;  hence  tiie  two  suits. 

It  Is  not  claimed  that,  If  the  mortgage  held 
by  Etfefeaderfer  was  a  valid  and  subslatlng 
lim  upon  the  ivopertT',  It  would  not  be  mi- 
perlor  to  the  lien  of  the  Hamilton  mort- 
gage. The  defenses  to  it  pleaded  in  the  an- 
swer are  that  it  vas  glren  without  consid- 
oatlon;  that  It  was  given  to  hinder,  delay, 
and  defraud  the  creditors  of  John  Schmitt; 
that  the  notes  secured  it  had  been  paid ; 
and  that  Dtefenderfer  was  not  a  bona  fide 
purchaser.  The  first  two  defenses  ore  not 
soiously  contended  for  by  counsel  for  plain- 
tiff in  error.  The  note  was  negotiable  in 
form  and  by  onr  statute  is  deemed  prima 
fade  to  have  been  issued  for  a  valuable 
consideration  (section  8182.  Comp.  StaL  1910); 
and  tb«*e  was  no  evidence  offered  to  rebut 
this  presumption;  and  the  evidence  fell  &r 
short  of  proving  that  the  mortgage  was  giv- 
en for  the  purpose  or  with  the  Intent  of 
hindering,  delaying,  or  defrauding  the  cred- 
itors of  John  SehmltL  These  matters  were 
referred  to  briefly  In  the  brief  of  counsel 
for  plaintiff  in  error,  but  were  practically 
abandoned  in  a  supplemental  brief  flled  after 
oral  argument,  by  agreement  of  counsel  and 
leave  of  court.  In  which  they  say:  "The 
brief  of  plaintiff  In  error,  filed  In  the  above 
case,  was  confined  to  two  questions,  namely: 
That  the  mortgage,  while  In  the  hands  of 
Marie  Schmitt,  was  satisfied,  paid,  and 
should  have  been  canceled,  and  that  Die- 
fenderfer  was  not  a  bona  fide  purchaser." 
In  view  of  that  statement  of  counsel,  we 
deem  It  unnecessary  to  further  discuss  the 
questions  previously  referred  to. 

[1]  On  the  question  of  the  payment  of  the 
note  held  by  Dlefenderfer,  while  in  the  hands 
of  Marie  Schmitt,  the  only  evidence  was 
that  she  had  stated  to  Hamilton  and  others, 
a  short  time  before  she  assigned  the  note 
and  mortgage  to  Dtefenderfer,  In  substance, 
that  It  was  paid;  that  she  thought  it  was 
paid;  that  there  was  nothing  to  It;  that 
Hamilton's  mortgage  was  first;  that  It  was 
no  good;  that  she  had  neglected  to  cancel  It; 
and  that  she  would  go  to  the  courthouse 
and  cancel  it  as  soon  as  her  condition 
would  permit.  Bach  and  all  of  these  state- 
ments, testified  to  as  having  been  made  by 
Marie  Sdimitt,  were  made  within  two  or 
three  weeks  before  she  assigned  the  note 
and  mortgage  to  Dtefenderfer  and  long  after 


Hamilton  took  ids  mortgage;  and  there  te 
no  evidence  that  Dlefenderfer  had  any 
knowledge  at  or  before  the  time  he  took  the 
asslgnmmt  that  she  had  made  any  such 
statements.  On  the  other  hand.  It  appears 
that  she  had  the  note  in  her  possesion;  it 
was  not  yet  due,  was  not  marked  pala  or 
otherwise  canceled ;  she  Indorsed  and  deliv- 
ered it  to  Dlefenderfer  fi>r  a  valuable  con- 
sideration and  signed  and  acknowledged  on 
assignment  of  the  mortgage  irtilch  remained 
uncanceled  on  the  record. 

[2]  By  her  Indorsemait  of  the  note,  she 
engaged  or  impliedly  warranted  that  it  was 
In  all  respects  genuine;  that  It.  was  the 
valid  Instronuent  It  purptnted  to  be ;  that  she 
had  lawful  titto  to  it  (1  Daniel  on  NeeottaUe 
Instruments  [Stb  BdJ  |  668a) ;  and  that  It 
was  a  valid  and  snbdstlng  obligation.  Idem, 
i  678;  7  Gya  881;  and  section  8224,  Comp. 
Stat  ma  AU  (tf  these  tUngs  are  In  di- 
rect conflict  with  the  statements  which  It  la 
testified  she  made  a  short  time  before  as  to 
payment  Assnming,  but  without  deciding, 
that  the  statements  of  Marte  Schmitt  were 
competent  and  admissible  evidence  of  pay- 
ment, her  acts  and  the  drcomatancee  of  the 
transactions  are  so  ^■on*'*<*""g  with  those 
statementB  Out  tfw  court  may  well  have 
concluded  thai  tlie  dtfense  of  itayment  liad 
not  beoi  eetablished  by  a  preponderance  of 
the  evidence.  The  findings  of  the  court  are 
general,  and  we  cannot  say  ttut  they  were 
not  based  iqKm  that  ground,  which  to  our 
minds  was  a  reaaonabte  cmduslon,  con- 
sidering aU  of  the  evidence  and  Uie  circum- 
stances surrounding  the  transaction.  If  the 
note  was  not  paid,  the  lim  of  the  mortgage 
remained  a  prior  and  sop^or  lien  to  that 
of  the  Hamilton  mortgage  and  conld  have 
been' enforced  by  Marie  Schmitt  had  It  re- 
mained In  her  bands,  and  was  equally  valid 
and  enforceable  in  tlte  hands  of  ber  as- 
dgnee.  Hamilton's  rights  were  not  afliected, 
and  be  was  placed  in  no  worse  position 
reason  of  the  assignment  The  evidence  be- 
ing suflldoit  to  sustain  tbe  finings  and 
Judgmait  the  district  court  on  thte 
branch  of  the  case,  and  as  tbe  Judgment 
must  be  affirmed  for  that  reason,  the  otb«r 
question,  namely,  whether  or  not  Diefttider- 
fer  was  a  bona  fide  purchaser,  becomes  im- 
material and  will  not  therefore  be  consider^ 
ed. 

The  Judgment  of  the  district  court  in  eadi 
case  is  aflSrmed. 
Affirmed. 

SOOTT,  a  J.,  and  POTTER,  concur. 


JUSTICE  et  aL  v.  BROCK. 

(Supreme  Court  of  Wyoming.   April  7,  1913.) 

1.  rxcTOBS  (*  22»)— DOTiBa  OF  Factobb. 

While  a  factor  Is  not  obliged  to  sell  at  a 
price  which  would  be  less  than  ola  lien  tor  ad- 
vances, fmmmiarion,  and  Just  charges  at  the 
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request  of  bis  principal,  unlets  tiie  latter  pajrs 
or  tenders  such  changes,  yet  he  Is  bound  to 
exercise  ordinary  care  to  obtain  the  market 
price  of  the  merchandise:  and,  if  the  Bale  at 
each  price  would  more  tban  pay  his  charges, 
he  is  bound  to  sell  at  the  principal's  request. 

[Ed.  Note.— For  other  cases,  see  Factors, 
Gent.  Die  i  22;  Dec  Dig.  |  22.*] 

2.  FACTOBB  (1  12*)— DUTIKS. 

A  factor  does  not  guarantee  that  he  will 
not  commit  error,  and  he  is  liable  only  for 
negligeDce,  bad  faith,  and  dishonesty,  and  a 
principal  cannot  recover  for  loss  occasioned 
by  the  factor's  honest  mistake,  and  consequent- 
^  be  cannot  recover  where  an  aninstmcted 
factor  held  the  property  for  a  rise  and  the 
market  weakened. 

[Ed.  Note.—For  other  cases,  see  Factors, 
Cent  Dig.  S  12;  Dec.  Dig.  8  12.*] 

3.  Factoes  (S  43*)— AonoNs— Bvidbnce. 

In  an  action  by  factors  for  advances, 
where  defendant  counterclaimed  for  amounts 
he  claimed  were  due  him,  evidence  held  inanffi- 
cient  to  show  that  the  factors  were  negligent 
or  on&dthfal  in  selling  the  property  consigned. 

[Bd.  Note.— For  other  cases,  see  Factors, 
Gent.  Dig.  {|  45-67:  Dec.  Dig.  |  43.*] 

4.  Faotobs  (f  43*)— Neoliobncb— Evidence. 

In  an  action  by  wool  factors  to  recover 
advances  where  defendant  counterclaimed,  set- 
ting op  a  loss  he  claimed  was  occasioned  by 
their  negligence  in  failing  to  sell  the  wool, 
evidence  of  the  market  price  at  other  locali- 
ties is  inadmissible'  where  there  was  no  claim 
that  the  factors*  failore  to  sell  was  the  result 
of  fraud,  for  if  the  factors  had  transferred 
the  goods  to  another  market,  they  wonld  have 
been  liable  for  any  depreciation  in  the  price. 

[Ed.  Note.— For  other  cases,  see  Factors, 
Gent  Dig.  H  45-67;  Dec.  Dig.  |  43.*] 

B.  Faotobs  (|  43*)— AcnoNS— Evidence. 

In  an  action  by  factors  for  advances, 
where  defendant  counterclaimed,  setting  up  a 
loss  which  he  averred  wa&  occasioned  by  their 
negligent  failure  to  sell  at  the  market  price, 
an  instruction  that  they  were  nnder  obliga- 
tions to  carry  out  all  of  defendant's  positive 
instructions  was  erroneous  because  disregard- 
ing the  factor's  lien  for  advances. 

[Ed.  Note.— For  other  cases,  see  Factors, 
Gent.  Dig.  H  45-67;  Dec.  Dig.  {  43.*] 

6.  TBIAL    (I  252*)- INSTEUCTIONS— APPUCA- 
BILITT. 

In  an  actioa  by  factors  for  advances, 
where  defendant  set  vp  a  loss  occasioned  by 
their  failure  to  sell  at  the  market  price,  where 
there  was  no  evidence  of  any  bad  faith  on  the 
part  of  the  factors,  an  instruction  that,  In  con- 
sidering whether  any  latitude  was  given  them 
In  handling  the  consigDment,  the  jury  should 
consider  udr  good  nith,  is  improper,  being 
without  foondanon  in  the  evidence. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  Sg  506,  69&-«12;   Dec.  Dig.  |  2^*] 

7.  Tbial  (I  2S*)-ABainiBHT— Opbhibo  and 

GlASIHO. 

In  an  action  by  factors  for  advances, 
where  defendant  counterclaimed  for  loss  oc- 
casioned by  their  failure  to  sell  at  the  market 
price,  the  counterclaim  being  in  the  nature  of 
a  plea  of  confession  and  avoidance  casts  the 
burden  of  proof  on  defendant,  and  he  is  enti- 
tled to  open  and  dose. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dfc  H  44-76;  Dea  Dig.  |  26.*1 

Error  to  District  Court,  Sheridan  Gonnty ; 
Carroll  H.  Farmelee,  Judge. 

Action  by  Theodore  Justice,  Henry  Justice^ 
WlUlam  Warner  Justice,  James  Bateman, 


and  Henry  K.  K^derdine^  copartners  do- 
ing basin 688  as  Justice,  Bateman  &  Co., 
against  A.  L.  Brock.  From  a  judgment  for 
d^endant  on  his  counterclaim,  plain tlfEs 
brli^  error.  Reversed  and  remanded. 

Enterllne  ft  La  Fleiche,  of  Sheridan,  for 
plalntitfB  In  error.  Metz  ft  Sackett,  of  Sheri- 
dan, for  defendant  In  error. 

SOOTT,  a  J.  .The  plaintiffs  In  error,  as 
coinrtners,  brought  this  actltm  in  the  court 
below  as  plalntUts  to  recover  from  the  de- 
fOHlant  In  error  as  defendant  upon  an  al- 
leged balance  on  an  account  for  advances 
made  by  them  as  factor  upon  a  consignment 
of  wool,  Interest  on  such  advances,  and  com- 
mission on  the  sale.  The  case  was  tried  to  a 
jury  and  a  verdict  returned  la  favor  of  the 
def^dant  for  the  snm  of  $2,000  npon  his 
counterclaim  for  damages  for  an  alleged  foll- 
nre  to  sell  the  wool  at  the  market  price,  and 
as  directed  by  the  defendant  A  motion  for 
a  new  trial  was  oTwmled,  Jadgmmt  was 
rendered  upon  the  verdict,  and  the  plain tlfb 
bring  error. 

1.  It  Is  as^gned  as  error  that  the.  verdict 
Is  unsupported  by  the  evidence,  and  that  the 
trial  court  erred  for  that  reason  In  denying 
a  motion  for  a  new  trial  The  plaintiffs 
were  commission  merchants  residing  and  do- 
ing business  as  such  in  the  cit?  of  Pbilad^- 
phla  in  the  state  of  Pennsylvania.  On  Sep- 
tember 21,  1007,  the  d^endant  consigned  to 
them  as  &ctor  45,862  pounds  of  his  own  wool 
and  10,345  pounds  known  as  the  J.  O.  Morga- 
rledge  wool.  In  all  56,197  pounds.  Concur- 
rent with  the  consignment  and  shlpn\ent  he 
drew  on  plaintiffs  as  bis  factor  a  sight  draft 
for  advancement  on  the  wool  so  consigned 
for  the  sum  of  $7,535.77,  which  by  agreement 
bore  interest  at  the  rate  of  6  per  cent  per 
annum  until  paid. 

The  following  letter  was  received  by  the 
defendant  from  plaintiffs  through  due  course 
of  mall:  "Justice,  Bateman  &  Co.,  WooL 
122  South  Front  Street,  Philadelphia,  Sept 
25th,  1907.  Mr.  A.  L.  Brock,  Buffalo,  Wyo- 
ming— Dear  Sir:  We  will  rec^ve  and  sell 
yonr  wool  for  the  commission  of  one  and 
one^uarter  c^ts  per  pound.  Interest  on  ad- 
vances at  the  rate  of  six  per  c^t  per  an- 
num; no  other  charges  after  arrival  of  wool  in 
store.  Our  commission  include  fire  insurance, 
premium,  storage  and  labor  for  any  [)erIod  not 
exceeding  six  months  after  arrival  of  wool, 
and  also  guarantee  of  sales.  While  we  do 
not  guarantee  insurance  companies,  we  make 
ourselves  responsible  to  ke^  yonr  wool  In- 
sured in  flrst-class  fOieIgn  and  domestic 
companies.  Yours  tnUy,  [Signed]  JoBtto^ 
Bateman  ft  Co." 

On  the  same  day  the  following  letter  was 
written  by  plaintiffs,  and  sent  to  defendant 
by  due  course  of  mall:  "Philadelphia,  Sep- 
tember 25,  1907.  Mr.  A.  L.  Brock,  Buffalo, 
Wyoming — ^Dear  Sir:  We  have  rec^ved 
through  Mr.  Charles  T.  Lee  invoice  of  your 
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16S  bags  of  wool,  wblcfa  sball  have  our  best 
attrition  on  arrlvaL  We  note  that  yoa  wish 
the  SO  bags  of  the  J.  O.  Morgarledge  clip 
accounted  for  separately.  The  wool  market 
Is  quiet  at  present,  but  we  look  for  a  better 
demand  shortly,  when  we  think  manufactor- 
ers  will  find  It  easier  to  get  money  to  finance 
wool  purchaeea  Very  truly  yours,  [Signed] 
Justice,  Bateman  &  Co.,  Charles  8.  Halght" 

Thereafter  plaintiffs  aa  factor  sent  to  de- 
f^dant  by  due  course  of  mail  the  following 
letter:  "Philadelphia,  October  4,  IflOT.  Mr. 
A.  I*  Brock,  Buffalo,  Johnson  Co.,  Wyoming 
— Dear  Sir:  We  to-day  paid  your  draft  for 
$7,635.77.  Very  truly  yours,  [Signed]  Jnatice, 
Bateman  Se  Co..  Gbllds." 

The  plaintiffs  as  factor  received  the  wool, 
stored,  exhibited  it  for  sale,  and  sent  weekly 
market  qnotations  on  that  market  to  the 
defendant.  The  market  quotations  furnished 
'  on  January  28  and  February  4,  1908,  were 
the  same.  On  February  8th  following  the 
defendant  wrote  plalntlfte  to  close  out  bis 
wool,  so  he  could  get  his  returns  by  April 
1st  following  if  It  could  be  done  without 
making  too  much  oacrlflce.  On  March  6, 
1908,  he  again  wrote  plalntUb  as  follows: 
"I  wrote  you  some  time  ago  in  r^rd  to  my 
wooL  /  wrote  you  to  $ell  my  icool  as  I  wiU 
want  the  money  April  1  and  I  really  fall  to 
see  any  rrason  why  the  future  market  will 
be  any  bettw  than  It  la  now.  One  of  my 
neighbor  sheep  men  recently  made  a  good 
sale  of  26^.  I  am  willing  to  sell  on  present 
market  quotatlona  I  received  from  yon. 
*  *  *"  The  wool  was  <^8Blfled  by  the 
plalnttflh,  and  the  amount  so  consigned 
47,996  pounds  was  clashed,  gnded,  and  sold 
aa  fine  and  fine  tnedlnm,  and  the  price  fox 
tbat  i^ade  of  wool  according  to  the  market 
Quotations  furnished  from  time  to  time  be- 
tween the  consignment  on  September  21st, 
the  day  of  ablpping.  until  April  1.  1908,  fbl- 
loving,  was  not  Iras  than  19  coits  per  irannd. 
The  balance  of  tiie  wool  was  also  graded  and 
sold  according  to  its  grad&  In  the  account 
rendered  only  970  pounds  out  of  the  total  of 
00,107  pounds  consigned  was  sold  prior  to 
April  4,  1908,  and  the  balance  waa  sold  from 
time  to  time  after  that  date  until  November 
18,  1908,  when  the  wool  was  finally  closed 
out  The  total  gross  amount  f6r  which  plaln- 
tiib  aold  the  wool  was  19.118.18,  racelTlng 
for  d^aidanfa  abaie  tbe  amount  of  |7,426.4u 
It  la  alleged  that,  had  plalntlffB  aoUl  defend- 
anf  a  wool  Independent  of  tbe  Moi^riedge 
lot  aa  directed  by  defendant;  It  would  have 
brought  t9,63S  ne^  and  defendant  testified 
that  ptalntUb  would  have  received  19,170.40 
therefor,  which  sum  would  have  been  auffl- 
doit  to  have  paid  the  draft,  interest  thereon, 
commission,  and  all  duugea  for  shipping  and 
han^nHng  the  wool,  losvlng  a  balance  of  ^,000 
due  defendant 

The  plaintiffs  alleged  that,  after  rec^vlng 
and  mMMny  the  advances  on  tbe  consign- 
ment, they  irere  unable  to  sell  the  wool  at 
the  market  QUOtatlona  m  otberwlae  tbanat  tbe 


times  and  prices  recdved  fbr  It,  and  that  their 
lien  for  advances  could  not  have  been  realis- 
ed had  they  sold  at  a  greatly  reduced  price, 
which  would  have  been  necessary.  Their 
evidence  tends  to  support  these  auctions 
with  the  exception  that  tbe  market  was  a 
little  firmer  In  the  early  part  of  Oct<^r, 
1007,  when  tbe  wool  was  received  up  to  the 
time  of  a  financial  panic  which  occurred  mom. 
after  and  during  that  month,  and  thence  on 
through  the  year  following  the  wool  market 
was  dulL  The  defendant  gave  no  positive 
Instructions  to  sell  prior  to  his  letter  of 
February  8,  1908,  supplemrated  by  his  let- 
ter of  March  S,  1008,  but  up  to  that  time  had 
left  price  and  time  of  sale  to  the  Judgment 
of  the  plaintiff 

[1]  It  is  the  general  rule  that  a  foctor  la 
not  obliged  to  sell  at  a  price  which  would  be 
less  than  his  lien  for  advances,  commission, 
and  just  charges  at  the  request  of  bis  prin- 
cipal, unless  the  latter  pays  or  tenders  such 
advances  and  charges.  Heffner  v,  Owynne- 
TreadweU  Cotton  Co.,  160  Fed.  635,  87  0.  a 
A.  606.  The  evidence,  however,  tends  to 
show  that,  hail  the  Actor  here  wAA  as  in- 
structed at  the  market  quotaticnis  furnished, 
tiielr  principal  there  would  have  been  $2,000 
realised  tn»n  the  aale  over  and  above  what 
was  necessary  to  have  paid  sncb  factor  all 
advances,  Interest;  commissions,  and  charges. 
The  plalutlfta  w^  bound  to  exOTdse  ordi- 
nary care,  skill,  and  diligence  to  obtain  the 
market  value  of  the  wool,  but  could  not  with- 
hold tbe  wool  from  tbe  market  agalnat  the 
directloiu  of  the  d^imdant  If  such  ordinary 
care^  sklU,  and  diligence  would  have  resulted 
In  a  sale  at  a  price  that  would  liave  secured 
them  in  their  chai^m  and  been  satisfactory 
to  the  defendant  There  was  nothing  but  a 
simple  consignment  of  tbe  vrool  to  be  sold  on 
commission,  without  any  instruction,  dlree- 
tlon,  or  advice  whatsoever  communicated  tv 
the  defendant  to  plaintUEs  at  tbe  tim&  The 
d^^idant  had  the  rl^t  to  say  whoi  the 
wool  should  be  sold,  and  at  what  price,  so 
long  aa  it  did  not  Impair  the  factw's  right 
to  relmbnrsemrait  out  of  the  proceeds  for  all 
bis  adrances  and  charges.  U  Oyc  126,  127, 
128;  H^taer  v.  Owynne-Treadwtfl  Ootton 
Co.,  supra.  Under  such  drcumstanoes,  the 
lien  would  be  paid  and  tbe  factor  could  not 
dictate  to  bis  prfndpal  wben  the  wool  should 
be  sold,  or  impose  on  him  the  hazard  of  a 
faUlng  market  Wlien  we  say  market;  we 
mean  such  a  market  aa  was  available  to  the 
plaintiffs. 

[I,  t]  We  cannot  go  farther  than  that  witiir 
in  0ie  issues  in  tills  case,  tat  there  Is  no  al^ 
l^tltm  in  defendant's  anawer  or  counter- 
claim that  plaintiffs'  failure  to  sell  the  wool 
at  the  market  quotationa  was  tiie  nesult  (tf 
fraud.  We  think  the  issue  <tf  fallure.to  ex- 
ercise OTdlnary  care,  sklU,  and  diligence 
and  that  as  a  consequence  the  defttkdant  suf- 
fered the  damage  complained  of,  was  the 
only  one  fi&lrly  made  by  tbe  ideadlnga. 
Dnunm-nato  Commission  Oa,  t.  Union  Meat 
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Co..  88  Tex.  Ctv.  App.  687,  77  a  W.  684, 
was  a  case  somewhat  similar  on  the  facts 
to  the  one  here.  Th^re  the  prlndpal  shipped 
cattle  to  its  factor  who  It  was  claimed 
wrongfully  sold  them  on  a  low  classlflcatlon. 
The  court  said  that  at  the  market  to  which 
the  cattle  were  shipped  It  was  the  Invariable 
custom  "for  the  factors  to  whom  they  were 
consigned  to  exhibit  them  In  the  market  for 
sale,  and  sell  them  at  the  highest  price  that 
can  be  obtained.  The  great  preponderance 
of  the  evidence  shows  that  this  method  of 
sale  was  adopted  by  the  defendant,  the  cat- 
tle exhibited  to  the  buyers,  due  care  and  dili- 
gence taken  and  good  t&lth  exercised  by  the 
defendant  to  sell  them  at  the  highest  market 
price  obtainable,  and 'after  the  exercise  of 
snch  care  and  diligence  they  were  sold  at 
the  best  price  that  could  be  obtained."  In 
the  case  before  us  the  evidence  shows  that 
the  method  of  selling  the  wool  was  to  ex- 
hibit It  to  proposed  buyers,  and  that  this  was 
done.  There  Is  no  evidence  of  want  of  dili- 
gence in  this  respect.  There  may  have  been 
wool  of  the  same  or  higher  quality  sold  at 
the  market  quotations,  but  that  fact  of  it- 
self would  not  be  sufficient  to  entitle  the  de- 
fendant to  recover  if  the  factor  was  diligent 
and  in  good  faith  endeavoring  to  sell  defend- 
ant's wool.  In  Commission  Co.  v.  Union 
Meat  Co.,  supra,  the  following  instruction 
to  the  jury  was  upheld,  viz.:  "If  defendant's 
agent  exercised  ordinary  care,  skill,  and  dili- 
gence to  obtain  the  fair  market  value  of  the 
cattle,"  defendant  was  entitled  to  a  verdict, 
"although  the  jury  may  have  believed  from 
the  evidence  that  the  cattle  were  sold  for 
less  than  their  market  value."  As  is  said 
by  Judge  Oooley:  "Whoever  bargains  to 
render  services  for  another  undertakes  for 
good  faith  and  Integrity,  but  he  does  not 
agree  that  he  will  commit  no  error.  For  n^li- 
gence,  bad  faith,  or  dishonesty  he  would  be 
llahle  to  his  employer;  but,  if  he  Is  guilty 
of  neither  of  these,  the  master  or  employer 
must  submit  to  such  Incidental  losses  as 
may  come  In  the  course  of  the  employment, 
because  there  are  Incidents  to  all  avocations, 
and  no  one  by  any  Implication  of  the  law, 
ever  undertakes  to  protect  another  against 
them."  It  was  further  said  in  that  case  that 
"because  the  verdict  on  the  question  of  negli- 
gence finds  no  support  In  the  evidence  the 
judgment  Is  reversed  and  the  cause  remand- 
ed." The  plaintiffs  here  were  bound  under 
their  contract  to  exercise  ordinary  care, 
skill,  and  diligence  to  obtain  the  fair  mar^ 
ket  value  of  the  wool.  We  look  in  vain  to 
find  any  evidence  in  this  record  showing,  or 
tending  to  show,  n^ligence  in  ttiat  respect 
on  the  part  of  the  plaintiffs.  They  were  not 
insurers  of  sale  or  price.  The  record  Is 
silent  as  to  whether  they  could  have  sold  the 
wool  prior  to  the  panic  in  October,  1907,  and 
at  the  mai^et  quotations.  Assuming  that 
they  could  have  done  so,  yet  tbey  were  not 
instructed  to  sell  at  that  time^  and*  being 


agents  tm  sdlliig  the  wool  without  sndi  In- 
structions from  their  prlndpal,  the  latter 
will  be  pr^umed  to  have  approved  the  action 
of  the  former  In  not  selling  at  that  time.  In 
such  case  he  took  the  risk'of  any  loss  by 
reason  oC  the  market  bectmilng  demoralized, 
and  could  not  be  li^rd  to  complain  ef  the 
failure  to  sell  at  that  time  and  the  resulting 
loss  after  It  had  occurred.  At  the  moat,  vp- 
m  the  evidence  the  failure  to  sell  at  that 
time  would  only  be  a  mistake  in  judgmoit 
made  in  good  faith  which  would  not  render 
plalntiffo  liable,  provided  always  they  woe 
diligent  and  faithful  in  trying  to  effect  a 
sale.  Lesesne  v.  Cook,  16  La.  68 ;  Savage  v. 
Birckhead,  20  pick.  (Mass.)  167;  1»  Cy&lid. 
It  Is  true  that  the  market  quotations  pur- 
ported to  show  the  price  of  wool  on  the  Phil- 
adelphia market  from  time  to  time,  but  the 
plaintifFs'  evidence  is  undisputed  to  the  ef- 
fect that  such  quotatirau  after  the  said  panic 
in  October,  1907,  until  after  the  P^dentlal 
election  in  November,  1908,  were  merely 
nominal,  and  the  prices  at  which  sellers  wore 
offering  their  wool,  but  that  there  were  few 
buyers  and  scarce  sales  at  such  prices,  and, 
further,  that  the  manufacturers  or  custom- 
ers owing  to  difficulty  in  getting  money  to 
finance  purchases  were  buying  such  small 
quantltfee  of  wool  as  would  enable  them  to 
fill  their  contracts,  and  owing  to  the  unset- 
tled financial  condition  were  not  stocking 
up  for  future  orders.  On  November  18, 1908, 
plaintiffs  wrote  defendant  that  there  had 
been  a  t>etter  demand  for  wool,  and  that  they 
had  closed  out  his  wool  at  the  prices  appear- 
ing in  the  account  rendered,  a  part  of  the 
fine  and  fine  medium  grade  at  16  cents  and 
a  part  at  16^  cents  per  pound,  and  the  other 
grades  at  the  prices  therein  stated.  The 
market  quotations  theretofore  furnished  had 
written  across  their  face,  "Market  quiet 
Medium  wool  slow  of  sale,"  and  similar 
notations.  Defendant's  letter  of  February  8, 
190S,  hereinbefore  referred  to,  indicates  that 
he  understood  the  difficulty  of  selling  wool 
at  the  market  quotations.  He  says  in  that 
letter:  "I  would  like  to  have  you  close  my 
wool  out  so  I  can  get  my  returns  by  April 
first  if  you  can  do  »o  ioithout  too  much  of  a 
aacriflce  as  I  will  be  needing  some  money  at 
that  time.  While  I  have  always  left  the 
.time  for  selling  with  you  heretofore  I  would 
rather  sell  now  on  the  market  as  it  Is  than 
to  borrow  money  to  meet  my  demands  on 
April  first"  The  letter  of  March  5th  follow- 
ing from  defendant  to  the  plaintiff,  and 
heretofore  quoted,  may  be  deemed  to  have 
changed  the  condition  contained  in  the  for- 
mer with  reference  to  selling  the  wool,  and 
the  two  letters  considered  together  constitut- 
ed the  first  positive  direction  to  eell.  The 
plaintiffs  treated  these  letters  as  a  direction 
to  sell  the  wool  on  the  market  quotations 
as  of  those  dates.  Their  efforts  and  dili- 
gence in  that  respect  were  unavailing.  In 
order  to  sell  at  all,  concessions  from  the 
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quoted  price  bad  to  be  made,  and  tbe  dlrec- 
tl<nt  to  B^l  waa  at  the  Quoted  prlc&  Plaln- 
ttffs*  nndlapated  evidence  tends  to  show  that 
they  were  endeaToring  all  the  time  to  sdl 
by  exposing  the  wool  to  tbdr  customers,  and 
were  for  tbe  reasons  stated  only  able  to  sell 
■small  <inaiititle8  tram  time  to  time.  Uixm 
tbe  pleadings  their  good  taltSi  Is  not  qnea- 
tioned,  and  the  flnestlon  of  tbe  amount  of 
sacrlflce  to  be  made  In  selling  tbe  wool  as 
contained  In  defendant's  letter  of  February 
8,  1908.  nntll  tbe  receipt  of  tbe  letter  of 
March  5.  1908,  lodged  In  the  plaintiff  a  dls- 
■cretlonary  power  as  to  whoi  and  for  what 
price  to  selL  Treating  the  two  letters  as  ft 
poaltlve  Instmction  to  sell,  plaintiff  were 
not  aotfaorlsed  to  sell  below  tbe  market 
quotations,  nor,  as  idready  said,  were  they 
required  to  sdl  at  a  price  InsnflBclent  to 
reimburse  and  recompense  them  for  their 
advances  and  jnst  charges,  in  tiie  absence  of 
any  tender  or  a  satisAtctory  offer  to  pay  the 
same  by  defendant.  The  undisputed  evi- 
dence, notwithstanding  tb»  market  quota- 
tions furnished,  shows  that  they  used  due 
diligence,  and  were  unable  to  find  a  purduts- 
er  who  would  pay  Hie  market  quotations  for 
the  wool  or  sufficient  to  reimburse  them  for 
their  advances  and  charges. 

[4]  2.  The  defendant  warn  p^mltted  over 
objection,  and  whldi  Is  here  as^gned  as  er- 
ror, to  Introduce  eridence  as  to  tbe  price  of 
wool  at  markets  oth^  than  that  to  which 
he  shipped  his  wool.  It  was  within  the  pur- 
view of  the  contract  that  the  wool  should  be 
sold  upon  the  Philadelphia  market  It  was 
shipped  to  that  market,  and  It  was  the  fail- 
ure to  sell  upon  that  market  of  which  de- 
fendant complained.  He  alleges  in  his 
amended  answer:  "That  the  market  price 
obtainable  for  said  wool  upon  tbe  said 
market  at  Philadelphia  during  the  spring 
and  summw  of  1908  averaged  about  20  cents 
per  pound.  That  the  said  plaintiffs  wholly 
neglected  and  failed  and  refused  to  sell  the 
said  wool  at  said  market  price  above  men- 
tioned, but  disposed  of  said  wool,  a  part 
thereof  at  10  cents  per  pound,  and  other 
portions  thereof  at  16  cents  per  pound.  De- 
f^dant  alleges  that  if  the  said  plaintiffs 
had  complied  with  the  terms  of  said  contract 
and  sold  said  wool  at  the  best  market  price, 
or  at  the  average  price  obtainable  on  said' 
market  in  Philadelphia  that  thte  d^ndant 
would  have  received  99535.00  net"  Tbe  is- 
sue was  thus  squarely  tendered  (1)  that  the 
wool  could  have  been  sold  by  the  plaintiffs  at 
tbe  quoted  or  average  market  price  at  Phila- 
delphia by  the  exercise  of  ordinary  care, 
skill,  and  diligence;  and  (2)  that  their  failure 
to  use  such  ordinary  care,  skill,  and  diligence 
to  so  sell  the  wool  upon  that  market  resulted 
In  damage  to  the  defendant  If  upon  those 
issues  and  tiie  evidence  13ia  plaintiffs  did  ex- 
ercise ordinary  care,  skill,  and  diligence  to 
obtain  tbe  quoted  or  average  market  price  for 
wool  at  that  market  then  under  the  rule  an- 


nounced In  Oommlsalrai  Co.  r.  nnl<m  ICeat 
Co.,  supra,  they  would  be  entitled  to  a  ver- 
dict, even  though  tbe  Jury  may  have  believed 
from  the  evldoice  that  tbe  wool  was  atiUl  for 
less  than  the  quoted  or  average  market  price. 
The  comdgnment  waa  general  and  to  a  sped- 
fled  market,  and  the  plaintiffs  woe  not 
bound  to  look  for  any  oth»  market  tban  the 
one  to  which  the  wool  was  consigned.  Kings- 
ton T.  Wlla(Ht,  4  Wash.  C  O.  310,  Fed.  Oaa. 
No.  7,828.  The  defendant  aelected  the  mar^ 
ket  upon  whldi  tbB  wool  was  to  be  aold 
(Davla  V.  Kobe,  86  Minn.  214,  80  M.  W.  662, 
1  Am.  St  Bep.  668),  and  be  aasumed  tbe 
riak  of  plaintiffs  beibg  unable  by  Qie  ezer- 
cise  of  ordinary  care,  skill,  and  diligence  to 
oeAl  it  upon  that  market  It  was  held  ia 
Philllpa  T.  Scott,  48  Mo.  86,  07  Am.  Dea  868, 
that,  under  a  general  consignment  sudi  as 
here,  the  factor  had  no  authority  to  ahip  the 
goods  to  another  msrket;  and  it  was  held  in 
Fhy  V.  Olaric,  89  la  877.  that,  If  he  does  si^ 
he  is  liable  for  loss  Incurred  from  selling  at 
a  leas  price  than  he  could  have  obtained  in 
the  market  where  he  had  aulSiority  to  aAl. 
.Applying  these  mlea  to  the  case  here,  it  fol- 
lows tliat  plftintiffiB  were  not  bound  within 
the  terms  of  tbe  contract  to  sell  the  wool 
other  than  on  tbe  PhiladeU>hia  market  In 
that  view,  evidence  of  tbe  price  of  wool  In 
other  markets  was  not  material  or  germane 
to  tile  issue^  and  the  court  erred  In  admit- 
ting it.  over  objection  for  the  plaintiffs  were 
under  no  obligation  to  sell  on  those  markets. 
That  evidence  under  some  circumstances 
might  perhaps  be  admissible  as  tending  to 
show  the  market  price  at  tbe  place  where 
the  wool  was  to  be  sold,  and  the  want  of 
care  or  diligence  of  the  factor  in  selling  the 
wool  at  the  best  available  price,  but  no  such 
circumstances  are  disclosed  in  this  case  as 
would  take  it  out  of  the  general  rule. 

[6,  6]  3.  The  court  over  plaintiffs'  objec- 
tion, instructed  the  Jury  without  qualifica- 
tions that  the  plaintiffs  "were  under  obliga- 
tions to  carry  out  any  and  all  positive  In- 
structions of  his  (the  defendant)  with  refer- 
ence to  the  property  consigned  to  them.  If 
you  find  that  any  latitude  was  given  to  the 
said  agents  in  regard  to  their  handling  of 
the  property  intrusted  to  them,  then,  I 
charge  you,  you  should  consider  whether 
they  acted  In  good  faith  and  according  to 
their  best  Judgment  in  carrying  out  such  in- 
structions so  as  best  to  preserve  the  rights 
and  interests  of  their  principaL"  This  In- 
struction waa  erroneous  for  two  reasons: 
First,  it  disregarded  plaintiffs*  lien  for  ad- 
vances made  on  the  consignment  and  their 
right  to  be  reimbursed  out  of  the  proceeds 
of  the  sale ;  and,  second,  the  absence  of  any 
evidence  in  the  record  upon  which  the  good 
faith  of  plaintiffs  could  be  challenged.  Both 
of  these  questions  have  her^before  been 
discussed  on  the  suffld^cy  of  the  evidence, 
and  need  not  be  further  referred  to. 

[7]  4.  It  is  urged  that  the  court  wred  in 
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permittliig  the  defendant  aret  objecdon  to 
opea  and  close  tlie  argument  to  the  Jury. 
The  defense  was  a  counterclaim  by  way  of 
confession  and  aToidance,  and  the  court  cor- 
rectly Instructed  the  Jury  that  there  was  no 
■dispute  in  the  eridence  as  to  the  plalntlffa' 
right  to  recover,  unless  the  defendant  had 
established  his  counterclaim  by  a  preponder- 
ance of  the  evidence,  and  that  the  burden  in 
this  case  rested  upon  the  def^idant  That 
being  the  Bltuation,  the  defendant  had  the 
right  to  aoeia  and  close  the  argnin«kt  to  the 
Jury. 

Other  alleged  errors  have  been  presented, 
but,  as  the  Judgment  must  be  reversed  for 
the  errors  hereinbefore  discussed,  we  assume 
that  they  are  not  likely  to  occur  upon  a  new 
trial.  The  judgment  will  be  reversed,  and 
the  cause  remanded  for  a  new  trlaL 

Bereiaed. 

PO^rnoa  and  BBAKD,  JJ^  concnr. 


<3BOVEB  IRRIGATION  ft  LAND  GO.  t. 
LOTBLLA  DITCH,  BESBBVOIB 
ft  IBBIGATION  GO. 

<Sapi^  Court  oC  Wyoming.   April  7.  1918.) 

1.  Appsal  AiTD  JBuoB  ft  644*)— Nbobsbitt  or 

BZXI.  or  BXOKFTIOIIS— BUIJNGS  ON  PXXAD- 
IHOS. 

Comp.  St  1910,  i  4697,  provides  that  when 
a  dedsioa  objected  to  is  entered  on  the  record 
and  the  grounds  of  objection  appear  in  the  en- 
try, exception  may  be  taken  by  the  party  caas- 
ing  to  be  noted  at  the  end  of  tiie  entry  that  be 
excepts.  Section  4D98  declares  that  when  a 
decision  is  not  entered  on  the  record,  or  the 
groands  of  objection  do  not  snfficiently  appear 
in  the  entry,  the  excepting  party  mast  reduce 
his  exception  to  writing  and  present  it  to  the 
court  or  to  the  judge  within  the  time  given  for 
allowance,  and  when  the  bill  is  allowed  and 
signed  'it  shall  be  filed  with  the  pleadings  aa  a 
part  of  the  record."  Held,  that  an  order  over- 
xullug  a  demarrer  to  the  petition  for  want  of 
facts  was  a  part  of  the  record,  and  with  the 
pleadings  was  properly  presented  for  review  on 
a  writ  of  error  without  a  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  ||  2412-2410,  2417-2420, 
2422-2426,  2428,  2476,  2479;  Dwb  Dig;  f 
544.*] 

2.  PzoADiito  <|  418*)— Dkhubbbb— Waxvul 

Where  a  petition  to  condemn  land  was  de- 
murred to,  not  because  of  the  form  of  statement 
of  the  cause  of  action,  but  because  of  an  alleg- 
ed total  failure  to  state  the  substance  of  a  good 
cause  of  action,  the  defect  was  not  waived  b7 
answering  after  the  overruling  of  the  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {S  1399,  1403-1406;  Dec.  Dig.  | 
418.*] 

3.  Appeal  aud  Ebbob  (|  5*)— JtrnaiaHT  (11 
199,  563*)— Pleading  m  193,  428*)— Pbti- 

TtON— INSUFFICIZNCT— BeUEDIEB. 

Where  a  petition  to  condemn  land  is  In- 
auffieient  In  substance^  the  opposite  party  may 
avail  himself  of  such  msufficiency  by  demurrer, 
\}j  objectinc  to  the  introduction  of  the  evidence 
at  the  trial,  by  motion  in  arrest  of  judgment 


by  motion  for  Judgment  nou  obstanta  veredicto, 
or  1^  writ  of  error. 

TEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  8-21;  Dec.  Dig-  8  6:* 
Judgment,  Cent  Dig.  (§  367-375,  468-480; 
Dec.  Dig.  U  199.  263;*  Pleading.  Cent  Dig. 
425,  ^8-l3S.  4S7-443. 1438^^1^;  De&  Dig. 
193,42a*] 

4.  Appxaz;  and  Ebbob  Q  193*)— DKmnm 
PEimoN  —  QuEsnoN  Fibst  Bjused  oh 
Wsrr  OP  Ebbob. 

An  objection,  that  a  petition  is  fatally  de- 
fective in  matter  of  substance  not  amounting 
merely  to  a  defect  in  tlte  form  In  which  tlie 
cause  of  action  is  stated,  may  be  first  made  im 
appeal. 

[E^  Note. — For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  1226-1238,  12M;  Dec. 
Dig.  i  198.*] 

6.  Appeal  and  <Ebbob  (|  102*>— Ddcdebeb— 
Bbview. 

An  appellate  proceedinf  cannot  be  taken 
from  an  order  overruling  a  demurrer  to  the  pe* 
titition,  bat  only  from  a  final  judgment  ren- 
dered thereon  when  the  party  stsJids  on  bis  de- 
murrer without  pleading  fnrther  or  from  a  final 
judgment  rendered  in  the  cause  after  the  trial 
of  the  iuues  of  fact  where  thne  has  been  far- 
ther pleading  presenting  issues  of  fact;  the  or- 
der overruUnjr  a  demurrer  being  treated  as  in- 
terlocutory merely  reviewable  on  a  writ  of  er- 
ror to  reverse  the  final  judgment 

[Ed.  Note.— For  other  cases,  we  Appeal  and 
Error,  Cent  Dig.  SS  688-W8TDe&  Dig.  1 102.*] 

6.  PLXADINO  a  418*)— DnCUBXEfr-WAlVEE. 

Where  a  complaint  or  petitUm  fails  to 
state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, or  there  is  want  of  jurisdiction  of  the 
subject-matter,  the  general  rule  that  error  in 
overruling  a  demurrer  Is  waived  bf  pleading 
over  does  not  apply. 

[Ed.  Note^For  other  cases,  see  Fleadinfl^ 
Gent  Dig.  H  1^99.  1408-0^6;  Dec.  Dlinf 

4ia*] 

7.  Plbadino  (i  214*)— Dewjbisb— XtamGOV— 
Aduission  op  Facts. 

A  demurrer  does  not  admit  the  allegations 
of  the  pleading  demurred  to  except  for  the  par- 
poses  of  the  demarrer,  the  effect  of  which  is 
merely  to  deny  the  legal  sufficiency  of  the  facts 
alleged,  so  that  on  the  overruling  of  the  demar- 
rer the  demurzing  party  may  then  plead  to  the 
facts. 

[Ed.  Note.— For  o^ter  eases,  see  Pleading, 
Gent  Dig.  H  52&-fi34;  Dea  Dig.  |  214.*] 

8.  BlONENT  DOHAIN  Q  1*)-'DEFZ1IITX0N. 

Eminent  domain  Is  the  rig^t  or  power  of 
a  sovereign  state  to  appropriate  private  proper- 
ty to  particular  uses  to  promote  the  general 
welfare.  It  embraces  all  cases  where,  by  au- 
thority of  the  state  aod  for  the  public  good,  the 
property  of  the  Indlvldoal  is  taken  without  his 
consent  to  be  devoted  to  some  particular  use, 
either  by  the  etate  itself  or  by  a  corporation, 
public  or  private,  or  by  a  private  citlsen  for 
the  welfare  of  the  public. 

[Ed.  Note.— For  other  cases^  see  Eminent  Do> 
main,  Gent  Dig.  U  1.  2;  Dec.  Dig.  S  I.*] 

9.  Eminent  Domain  H  18*)—  Exebcisb  op 
PowEB  —  Benetit  —  People  op  Fobezon 
State. 

Where  a  particular  improvement  or  use  for 
which  private  proper^  is  sought  to  be  condemn- 
ed will  operate  as  a  direct  benefit  to  the  peo- 
ple of  the  state,  the  exercise  of  the  power  will 
not  be  prevented  bv  the  fact  that  the  people 
in  another  state  will  also  be  benefited. 

[Ed.  Note.— For  other  cBses,  see  Eminent  Do- 
main, Gent  Dig.  |{  51-S3;  Dec.  EHg.  |  IS.*] 
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10.  Bhnint  Doiunr  (|  18*)  —  Natttbe  or 
UsB— Landb  in  Fobeion  State— Indibeot 

Where  land  in  Wyoming  near  the  state  line 
was  sought  to  be  condemned  for  a  beadgate 
and  part  of  the  ditch  of  an  irrigation  system  to 
irrigate  lands  immediately  across  the  border  in 
Colorado,  the  fact  that  the  development  of  sncli 
lands  would  indirectly  redound  to  the  benefit  of 
the  adjoining  territory  in  Wyoming,  and  that 
the  settlers  that  would  be  attracted  to  the  land 
iD  Colorado  to  be  improved  wonld  supply  their 
wants  largely  from  a  city  of  Wyoming,  did  not 
Constitute  each  a  benefit  to  the  public  of  Wyo- 
ming as  to  warrant  a  finding  that  the  taking 
was  for  a  pnblic  use  of  the  people  of  that  state. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  51-«3;  Dec.  Dig.  { 

11.  EiiiNEnT  Domain  (S  10*)— Public  Ubk— 
Land  in  Fobbiqn  Statb— Statutes. 

Comp.  St.  1910,  I  8874,  provides  that  per- 
sons, associations,  and  corporations  organized 
or  doing  business  under  the  laws  of  the  state, 
who  in  the  course  of  their  business  shall  reguire 
a  way  of  necessity  for  reserroirs,  drains,  flumes, 
ditches,  canals,  or  electric  power  transmission 
lines  on.  or  across  lands  of  others  for  agricul- 
tural, mining,  milling,  domestic,  electric  power 
transmission,  municipal  or  sanitary  pnrposest 
shall  have  power  to  condemn  the  land  so  re- 
quired. ffeU  that,  since  the  statute  can  have 
no  extraterritorial  force,  it  should  be  con- 
strued to  confine  the  right  to  condemn  land  for 
a  right  of  way  for  an  irrigation  ditch,  not  only 
to  a  right  of  way  within  the  state,  hot  to  a 
right  of  way  for  agricultural  purposes  within 
the  state ;'  and  hence  a  foreign  corporation  duly 
authorized  to  do  business  within  the  state  was 
not  authorized  either  by  such  act  or  iodepend- 
ent  thereof  to  condemn  land  within  tiie  state 
for  a  beadgate  and  ditch,  parts  of  an  irrigation 
system  for  the  reclamation  of  lands  solely  lo- 
cated in  Colorado. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  35-18;  Dec.  Dig.  $  10.*] 

Error  to  District  Court,  Laramie  County; 
Boderlck  N.  Matson,  Jadgfc 

Petition  for  Cimdemnatlon  of  land  for  a 
headgate  and  part  of  an  Irrigation  ditdi  by 
tbe  XxiTella  Ditch,  BoBerrolr  ft  Irrisatlon 
Oompany  against  the  Orover  IrrigatUm  & 
Land  Company.  From  a  Judgment  In  favor 
of  petitioner,  defendant  brings  error.  Re- 
versed. 

Clark  &  Clark,  of  Cheyenne,  for  plaintiff  In 
error.  Kinkead  &  Mentser,  of  Cheyenne,  for 
defendant  in  error. 

POTTER,  J.  The  Lovella  Dlteh,  Reservoir 
ft  Irrigation  Company,  a  corporation  organiz- 
ed under  the  laws  of  the  state  of  Colorado, 
brought  this  proceeding  in  the  district  court 
in  Laramie  county  by  ftllng  a  petition  with 
the  clerk  of  that  court  to  condemn  certain 
land  situated  in  this  state  owned  by  the 
Orover  Irrigation  ft  Lend  Company,  a  corpo- 
ration also  organized  under  the  laws  of  Colo- 
rado, for  the  purpose  of  locating  and  main- 
taining thereon  the  headgate  and  part  of  the 
ditch  of  an  irrigation  system  being  construct- 
ed or  about  to  be  constructed  by  the  plaintUF 
to  divert  water  from  Crow  creek  and  thereby 
reclaim  10,000  acres  of  land  situated  In  Weld 
county  In  the  state  of  Colorado.   It  Is  alleg- 


ed, and  the  fact  is  not  disputed,  that  Crow 
creek  Is  a  natural  stream  flowing  through  the 
land  of  defendant  and  into  and  through  tbe 
northern  part  of  Colorado.  That  stream 
has  its  source  in  this  state^  and  the  land  of 
defoidant  is  located  on  m  near  the  southern 
boundary  line  of  the  state  in  township  12, 
range  02.  The  location  of  the  proposed  head- 
gate  and  point  of  dtverslon  for  the  dltA  In 
question  is  npon  the  eaet  bank  ot  the  atream 
in  this  state  about  TOO  feet  from  the  bonnd* 
ary  line  between  tbis  state  and  the  state  vl 
Colorado.  An  amended  petition  was  filed  as 
a  substitute  txa  and  taking  the  place  of  the 
original  petition.  The  defradant  filed  a  de- 
murrer  to  the  amended  petition  stating  tbe 
following  grounds:  (1)  That  said  petition 
does  not  state  facts  suffldoit  to  conatltnte  a 
cause  of  acthm.  (2)  That  it  Is  Insuffldent 
In  law,  on  its  fiice,  to  antborlce  the  a^iro- 
prlatlon  of  the  land  of  the  defendant  aa  pray- 
ed for.  (8)  That  it  shows  that  the  plalnttfT 
Is  not  entitled  to  appropriate  the  land  of 
the  defendant  as  prayed.  The  demurrur  was 
ovarmled,  and  to  that  ndii^  the  defendant 
wiepted.  Thereafter  the  defendant  filed  an 
answer  putting  in  Issue  the  necessity  for  tak- 
ing the  land  described  or  locating  the  head- 
gate  in  this  states  and  also  the  right  of  the 
plaintiff  to  locate  the  headgate,  or  construct 
the  same  or  the  ditch,  or  divert  and  appropri- 
ate the  water  of  said  stream  In  this  state  as 
proposed.  A  reply  was  filed  denying  some  of 
the  allegations  of  the  answer  which  relate  to 
matters  not  necessary  to  be  considered. 

B^ore  the  matter  was  submitted  to  the 
district  court  for  final  determination,  an  ap- 
plication made  by  the  plaintiff  for  an  order 
authorizing  it  to  take  immediate  possession 
of  tbe  land  upon  executing  a  good  and  suffi- 
cient bond  with  sureties  to  be  approved  as 
provided  by  law  was  heard  and  granted,  to 
which  the  defendant  objected  and  excepted. 
It  appears  that  upon  the  hearing  of  that 
application  evidence  was  introduced  by  both 
parties,  and  the  cause  was  finally  submitted 
upon  that  evidence  and  the  pleadings  and 
record.  The  court  found  spedflcally,  among 
other  things,  that  the  plaintiff  has  a  right 
to  divert  the  water  of  the  stream  aforesaid 
within  this  state  for  the  purpose  of  irrigat- 
ing about  10,000  acres  of  land  situated  In 
the  northern  part  of  the  state  of  Colorado; 
and  that  In  the  construction  of  plaintiff's 
said  irrigation  system  and  its  headgate  it  is 
necessary  for  it  to  have,  own,  and  control 
the  said  laiid  of  the  defendant,  the  same  be- 
ing described  by  metes  and  bounds.  And  it 
was  thereupon  ordered,  adjudged,  and  de- 
creed that  the  plaintiff  "be  and  la  hereby 
authorized  to  permanently  appropriate"  the 
said  land  "for  the  purpose  of  constructing  its 
said  Irrigation  system,"  and  commissioners 
were  appointed  to  determine  the  compensa- 
tion to  be  paid  for  the  taking  or  injuriously 
affecting  such  lands.    The  facts  found,  the 
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oondosioiiB,  and  the  order,  Including  the  ap* 
polntment  of  commissioners,  are  all  embrac- 
ed In  the  same  entry,  and  at  the  end  thereof 
appears  the  following:  "To  all  of  yridch  the 
defendant,  the  Grover  Irrigation  &  Land 
Company,  at  the  time  dniy  excepted  and  ex- 
cepts." The  commissioners  so  appointed  sab- 
seqnently  filed  their  report  showing  that  they 
had  met,  gnalifled,  and  organized  as  required 
by  law,  and  certifying  the  amount  of  land 
necessary  to  be  taken  and  the  damages  ac- 
cruing to  the  owner  thereof.  It  was  stated 
in  said  report  that  the  commissioners  had  ap- 
pointed-a  time  and  place  for  hearing,  notified 
the  parties  thereof  and  met  at  the  time  so 
appointed;  that  the  said  defendant  did  not 
appear;  and  that  after  viewing  the  premises 
and  hearing  tlie  proofiB  offered  by  the  plaln- 
tifl,  the  damages  to  be  paid  to  the  defend- 
ant had  been  assessed  In  the  sum  of  $84. 
The  defoidant,  as  permitted  by  statute,  llted 
a  written  exception  to  the  report  of  the  ctnu- 
misaioiierB,  thereby  ezc^tliic  to  said  report 
on  the  groond  "that  ttie  plalntlfl  her^  bas 
shown  no  right  to  aroropriate  for  the  lues 
and  pnrpoaea  set  Corth  In  the  amended  peti- 
tion herein  any  of  the  land  owned  by  this 
defendant  as  prayed  in  said  petman."  TTpon 
the  excqptlona  so  filed  the  r^rt  was  review- 
ed by  the  court,  no  demand  being  made  by 
either  party  for  a  Jury  trial,  and  the  same 
waa  ccmflnued,  and  It  was  ordered  that  the 
title  to  ^  land  In  qneatlon  be  confirmed  in 
the  idaintlir,  it  bdng  retdted  In  the  order 
Out  the  amonnt  of  the  compensation  assess- 
ed by  the  commisslonera  had  been  paid  to  the 
clerk  of  the  court  for  the  use  and  benefit  of 
the  dtfendant  To  all  of  that  order  also,  as 
zedted  tlier^n.  the  defendant  duly  excepted. 

A  petition  in  error  has  been  filed  in  this 
court  by  said  defendant  for  the  review  of  the 
proceedings,  assigning  as  error  the  overruling 
of  the  demurrer  to  the  amended  and  substitut- 
ed petition,  the  overruling  of  the  exceptions 
to  the  report  of  the  commissioners,  and  the 
making  and  entering  of  the  several  orders 
and  judgment  above  referred  to,  complaining 
of  the  Judgment  and  each  of  said  orders  on 
the  ground  that  the  same  is  contrary  to  law. 
A  motion  to  dismiss  was  filed  by  counsel  for 
defendant  In  ^or,  and  the  cause  was  argued 
and  submitted  upon  such  motion  and  also 
Vpoa  the  merits  without  a  waiver  of  the  mo- 
tlim. 

[1]  1.  The  motion  to  dismiss  is  based  upon 
these  facts:  That  there  Is  no  bill  of  excep- 
tions in  the  record ;  that  after  the  demurrer 
was  OT^ruled  the  defendant  filed  an  answer 
and  permitted  a  hearing  upon  the  merits, 
and  has  brought  this  proceeding  for  a  re- 
view of  the  final  Judgment  It  is  contended 
In  support  of  the  motion  that  without  a  bill 
ot  exceptions  the  exception  to  the  ruling 
npon  the  demurrer  is  not  properly  preserved, 
and  cannot  therefore  be  considered ;  and, 
further,  that  by  filing  the  answer  and  permit- 
ting a  trial  ivoo  the  merits  tite  demnnor 


was  waived  and  also  the  error,  if  any,  In 
overruling  it.  And  It  seems  to  be  assumed  in 
80  contending  that  by  waiving  the  demurrer 
the  objections  therein  stated  would  also  be 
waived.  In  view  of  the  character  of  the  ob- 
jections urged  against  the  amended  petition 
as  ground  for  reversal,  It  may  not  be  very 
Important  in  this  case  whethOT  the  plaintiff 
In  error  is  In  a  position  permitting  It  to  as- 
sign as  error  the  order  overruling  the  demur- 
rer. But  it  Is  not  improper  to  consider  and 
decide  that  question,  and,  since  counsel  for 
defendant  In  error  have  earnestly  contended 
for  a  rule  as  to  the  necessity  of  a  bill  of  ex- 
ceptions to  present  for  review  on  error  a 
ruling  upon  a  demurrer  to  a  pleading  In  con- 
flict with  the  previous  decisions  and  the  uni- 
form and  hitherto  imqnestioned  practice  in 
this  court,  we  think  It  advisable,  particular- 
ly as  to  that  question,  that  the  law  npon  the 
subject  as  we  understand  it  should  be  again 
stated,  and  the  reasons  therefor  more  fully 
explained,  especially  with  reference  to  cer- 
tain statutory  provisions  relating  to  excep- 
tions relied  on  by  counsel  In  support  of  the 
motion.  Properly  construed  and  understood 
there  should  be  no  confusion  in  applying 
those  provisions. 

Originally,  at  common  law  only  the  errors 
apparent  on  the  face  of  the  record  proper 
were  reviewable  on  a  writ  of  error;  that 
record  consisting  of  .  the  pleadings,  process, 
verdict,  and  Judgment  To  remedy  that  con- 
dition of  the  law  a  statute  was  enacted  per- 
mitting a  bill  of  exceptions.  A  bill  under 
that  statute  was  described  as  founded  on 
some  objection  in  point  of  law  to  the  opinion 
and  direction  of  the  court,  upon  a  trial  at 
bar,  or  of  the  Judge  at  nisi  prlus,  either  as 
to  the  competency  of  witnesses,  the  admis- 
sibility of  evidence,  or  the  legal  effect  of  11^ 
or  for  overruling  a  challenge,  or  refusing  a 
demurrer  to  evidence,  or  some  matter  of  law 
arising  upon  facts  not  denied,  in  which 
either  party  Is  overruled  by  the  court  2 
TIdd's  Pr.  862;  Wheeler  v.  Wlnn,  53  Pa.  122, 
91  Am.  Dec.  186.  It  was  always  held  that 
the  statute  contemplated  a  bill  for  the  pur- 
pose and  as  the  only  means  of  bringing  up- 
on the  record  objections  or  [mints  of  law  ruled 
upon  by  the  Inferior  court  and  that  it  did  not 
affect  or  apply  to  any  matter  that  would  be 
shown  by  the  record  proper,  since  the  only 
reason  for  allowing  or  providing  for  a  bill 
of  exceptions  was  that  the  ruling  excepted 
to  could  not  otherwise  appear  upon  the  rec- 
ord. Referring  to  the  En^lsh  statute,  Judge 
Tilghman,  In  Downing  v.  Baldwin,  1  Berg.  & 
R,  300,  said:  "The  statute  does  not  say  that 
a  writ  of  error  shall  He  on  the  bill  of  ex- 
ceptions. But  Inasmuch  as  a  writ  of  error 
lies  at  common  law,  and  the  effect  of  It  Is 
to  bring  the  record  t>efore  the  superior  court, 
the  judges,  finding  the  bill  of  exceptions  up- 
on the  record,  are  bound  to  take  notice  of 
It"  In  Wheeler  v.  Winn,  supra,  after  quot- 
ing and  referring  to  the  remarks  of  Judge 
Ttlghman,  ud  vsAklng  of  a  stats  statate 
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which  required,  when  reqnested  by  counsel, 
that  the  opinion  of  the  court  with  the  rea- 
sons therefor  be  redaced  to  writing  and  filed 
"of  record  in  the  cause,"  the  court  said: 
"The  Judges,  on  return  of  a  writ  of  error, 
flndlng  upon  the  record  palpable  errors  In  a 
charge  written  and  filed  under  the  statute, 
are  equally  bound  to  take  notice  of  them  as 
If  they  were  contained  In  a  bill  of  excep- 
tions." Since  the  appellate  court  moat  nec- 
essarily take  notice  of  the  record,  and  cer- 
tain papers  and  proceedings  In  a  cause  ^- 
ther  by  the  common  law  or  statute  constitute 
the  record  without  a  bill  of  ezcepttons.  In- 
cluding by  statute  in  this  state  the  pleadings, 
as  well  as  the  Judgment  and  orders  proper 
to  be  entered  upon  the  journal  of  the  court, 
and  the  sole  purpose  of  a  bill  of  exceptions 
Is  to  bring  upon  the  record  and  befcHre  the 
court  facts  and  proceedings  which  otherwise 
would  not  appear  of  record,  a  bill  Is  unneces- 
sary where  all  tiie  facts  and  proceedings  up- 
on which  etrar  la  allt^ced  are  shown  by  fbB 
record  proper,  and  that  is  the  flnnly  estab- 
Usbed  rule.  8  Etacy.  PL  ft  Pr.  404r-406;  2 
Cye  1070;  4  Standard  Proa  298,  288.  In 
line  with  the  general  mUng  upon  the  anb- 
Jeci^  this  court  has  held  that  It  ts  unneces- 
sai7  and  improper  to  Incorporate  the  plead- 
ings and  Journal  entries  in  a  bill,  although, 
wboi  that  Is  done  It  will  not  invalidate  the 
bill  or  prevent  that  properly  within  it  ttom 
becoming  part  of  the  record.  Sawln  v. 
Pease,  6  "Wyo.  91,  42  Fac:  760.  See,  also, 
3  Ency.  PL  ft  Pr.  404-406. 

With  these  principles  In  mind  ttiere  cannot 
be  much  difficulty,  we  think.  In  construing 
tbB  statutory  prorlsions  cm  the  subject,  not- 
wlthstandlng  that  they  may  seem  to  contain 
some  confusing  ezpresslons.  The  proTlsions 
are  found  In  sectlona  4597  and  4598,  Compiled 
Statutes  1910;  the  latter  prescribing  when 
it  Is,  and  the  former  when  it  Is  not,  neces- 
sary to  reduce  exceptions  to  writing  and 
have  them  allowed  and  signed  by  the  court 
or  Judge.  We  quote  all  of  section  4597  and 
the  material  part  of  section  4598: 

"Sec.  4697.  When  the  dedslon  objected  to 
la  entered  on  the  record,  and  the  grounds  of 
objection  appear  in  the  entry,  the  exception 
may  be  taken  by  the  party  causing  it  to  be 
noted  at  the  end  of  the  entry  that  he  ex- 
cepts. 

"Sec.  468a  When  the  decision  Is  not  enter- 
ed on  the  record,  or  the  grounds  of  objec- 
tion do  not  sufficiently  appear  In  the  entry, 
*  *  *  the  party  excepting  must  reduce 
his  exception  to  writing  and  present  It  to 
the  court,  or  to  the  judge  •  •  •  within 
the  time  given  for  allowance." 

Following  the  g^erally  accepted  rule 
above  stated,  it  has  been  the  practice  in  this 
court  from  the  beginning,  when  considering 
an  error  alleged  in  the  sustaining  or  over- 
ruling of  a  demurrer  to  a  pleading,  to  do 
so  upon  the  record  proper,  without  requir- 
ing the  ruling  and  en:^tion  to  be  shown  by 


a  bill  of  exceptions.  A  few  cases  only  will 
be  dted.  In  some,  perhaps  a  majority,  of 
those  cited,  the  fact  that  the  hearing  was 
bad  upon  the  record  without  a  Mil  is  not 
stated,  but  it  appears  Inferentlally  at  least 
In  most  of  them,  and  in  none  does  it  appear 
that  the  CTception  was  preserved  by  bill,  or 
that  a  bill  was  deemed  necessary  for  that 
purpose.  U.  P.  H.  R.  Co.  v.  Byrne,  2  Wyo. 
100;  Commissioners  v.  Johnson,  2  Wyo.  268; 
Perkins  v.  McDowell,  3  Wyo.  328,  23  Pac. 
71;  Wheaton  v.  Rampacker,  3  Wyo.  441,  26 
Pac.  912 ;  France  v.  Connor,  8  Wyo.  445,  2T 
Pac.  669;  Cone  v.  Ivinson,  4  Wyo.  203,  212, 
33  Pac.  31,  35  Paa  988;  State  t.  Commis- 
sioners, 4  Wyo.  818.  83  Paa  992,  86  Pac 
929;  Commissioners  v.  Atkinson,  4  Wyo. 
334,  840,  38  Pac.  996;  Dobson  v.  Owens.  & 
Wyo.  86.  87  Pac  471.  It  was  held  in  BaU- 
road  Co.  T.  Byrne,  supra,  and  in  Dobson  t. 
OwenSt  supra,  that  a  Ull  was  not  neceasarj 
to  iHreeait  tbe  txeeptkm.  In  the  first  of 
these  cases  Judge  Pet^  said:  *TtdM  Is  an 
action  of  assumpsit  for  merchandise  sold 
and  delivered  by  Byrne  to  the  con^eny, 
Tbe  latter  duly  ucq^ted.  and  duly  iffesents 
to  us,  under  section  302  (tf  tbe  Civil  God^ 
an  exception  to  an  orda>  of  the  district 
court,  overruling  its  demurrer  to  the  peti- 
tion ;  but  ecc^tion  has  no  merit"  The 
section  referred  to,  found  on  page  71  of  the 
Compiled  Laws  1876,  Is  now  section  4697 
above  quoted.  The  opinion  clearly  dladoses 
that  the  demurrer  and  exceptloD  Oimto 
were  not  shown  by  bill  of  ezcepttons.  Hut 
it  was  intended  by  the  learned  Judge  to  con- 
stme  the  section  in  accordance  with  the 
general  rules  above  stated  as  to  the  purpose 
and  necessity  of  a  bill  ftUrly  appears  from 
his  dissenting  opinion  In  Johns  v.  Adams 
Bros.,  2  Wyo.,  at  page  203.  He  there  said: 
'TTbe  record,  defined  by  section  397  (the  sec- 
tion stating  from  what  the  record  shall  be 
made  up,  now  sectlMi  4630,  Oomp.  Stat),  em- 
braces exceptions  that  are  preserved  under 
sections  302  and  803  (now  sections  4697  and 
4598,  Comp.  Stat).  These  two  sections  in- 
tended only  to  put  the  record  of  tbe  district 
court,  in  respect  to  exception,  into  condition 
for  review  here,  but  are  wholly  distinct  from, 
and  independent  of  each  other,  each  apply- 
ing to  a  class  of  cases  essentially  different 
from  that  to  which  the  othor  applies;  and, 
when  either  has  been  complied  with,  and 
the  other  appellate  provisions  have  been  ot>- 
served,  the  exception  secures  to  Uie  party 
the  right  to  a  review  here  of  whatever  the 
exception  presents.  The  first  002)  provides 
for  only  exceptions  which  relate  to  matters 
originating  in  (have  their  basis  in)  the  rec- 
ord, and  are  perfected  by  being  In  the  first 
Instance  entered  there;  the  second  (303) 
for  only  exceptions  which  relate  to  matters 
not  ori^natlng  In  (have  their  basis  not  of) 
the  record,  and  are  perfected  upon,  and  be- 
come n  part  of  it  only  through,  a  bill  of  ex- 
cq^ons.**   In  Dobson  t.  Oweni^  Chief  Jue* 
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tlce  GnwBbeek  deUverlnf  the  t^iiidon,  it 
ma  held  that  altboni^  the  bill  of  excH>ttons 
was  defective,  and  therefore  eonld  not  be 
considered,  the  rollng  upon  the  demorrer 
to  the  answer  whldt  vaa  axcqtted  to  waa 
open  to  consideration,  since  the  transcript 
of  the  record  outside  the  bill  ahowed  anch 
ruling  and  exception,  and  the  ruling  was 
aaalKned  as  error;  ttw  court  aayli^;  'This 
la  soffidrait  to  tmtee  Jnrladlctlon  npon  this 
conrt;  without  regard  to  the  matters  pre- 
aented  in  the  bill  of  «cceptlons.''  And  a 
motion  to  dismiss  <m  the  ground  that  the  bill 
of  excqitlons  waa  defectlTe  waa  denied.  In 
FttUna  T.  McDow^  It  appears  Uuit  an  or- 
der orermUns  a  demurrer  to  ttie  petition 
waa  reviewed  np(m  the  teoord  proper;  Chl^ 
Justice  Van  Deranter  dellTerlng  the  opinion. 

Connael  for  detteidant  In  nror  dte  the 
case  of  Johnston  t.  Irrigating  Oa,  4  Wyo. 
164,  S3  Pac.  22,  aa  authority  for  the  pnq>osl- 
tlon  that  a  UU  is  required  to  preserve  and 
present  an  exception  to  the  raling  npon  a 
demurrer.  But  the  point  was  not  InTolved 
in  that  case.  It  was  a  proceeding  conducted 
under  a  statute  for  an  adjndlcatlon  of  pri- 
orities of  water  rights,  and  came  to  the  dis- 
trict court  on  appeal  from  the  State  Board 
of  ControL  Motions  to  dismiss  the  appeal 
were  sustained  on  the  ground  of  the  insuffi- 
ciency of  the  notice  of  appeal,  and  a  motion 
for  leave  to  file  an  amended  notice  was  over- 
ruled. The  cause  came  to  this  court  on  er- 
ror without  any  bill  of  exceptions,  and  it 
was  held  that  no  question  was  presented  for 
review,  In  the  absence  of  a  bill  showing  the 
Kceptlona  to  the  ruling  on  the  motions  and 
the  facts  explaining  the  same;  and  a  refer- 
ence to  the  argument  of  counsel  published 
in  the  report  of  the  case  shows  that  the 
point  made  in  that  respect  was  that  the  mo- 
tions aforesaid  were  not  part  of  the  record 
without  a  bill.  That  we  think  was  the  point 
decided  with  reference  to  the  necessity  of  a 
bill  The  case  does  not  bold  that  a  matter 
otherwise  of  record  must  also  be  presented 
by  a  bill  of  exceptions.  Other  cases  decided 
by  this  court  might  be  cited  which  hold  that 
a  bill  is  not  required,  as  to  matters  fully 
Shown  1^  the  record  proper,  but  those  above 
dted  are  sufficient  to  show  that  the  question 
has  for  many  years  been  definitely  and  con- 
clusively settled  by  this  court,  and  we  think 
without  doubt  that  it  has  been  correctly  set- 
tled. 

It  is  provided  In  section  4098  that  when 
the  bill  has  been  allowed  and  signed  It  shall 
be  filed  vfith  the  pleadings  tu  a  part  of  the 
record,  thus  recognizing  the  purpose  of  the 
bill  to  bring  something  into  the  record,  and 
that  the  pleadings  constitute  a  part  of  the 
record.  A  demurrer  is  a  pleading  under  the 
Code.  Gomp.  Stat  1910,  {  437&  If  there  Is 
any  expression  In  either  section  at  all  con- 
fusing, It  Is  that  which  refers  to  the  grounds 
of  objection  appearing  or  not  appearing  In 
the  entry.  But  when  the  object  of  a  bill  la 


concddered.  It  is  clear  OiMt,  in  connectkm 
with  the  demurrer  already  a  part  of  the  rec- 
ord, the  grounds  of  objection  sufficiently  ap- 
pear in  an  entry  showing  a  niling  npon  the- 
demurrer,  dttier  auatalning  or  overruling  It 
The  purpose^  and  the  only  porpoae,  of  tbe 
provisions  of  the  two  sections,  is  to  have  & 
record  showing  and  explaining  the  exception. 
The  cases  from  Ohio,  from  which  state  our 
Code  was  taken,  so  far  as  they  touch  upon, 
the  matter,  show  Oiat  the  role  there  observ- 
ed la  that  a  bUl  is  required  only  In  re^wct 
of  matters  not  shown  by  the  record  ivoper.. 
Ctoywt  V.  Bicher,  70  Ohio  8t  80^  84,  70  K 
E.  008;  HoweU  v.  Fry,  10  Ohio  St  OOOr 
Hamer  v.  Batdort  36  Ohio  St  118;  Lock- 
hart  V.  Brown,  31  Ohio  St  431.  And  in 
Commercial  Buik  v.  BncUnghanit  12  Ohio- 
St  402,  referring  to  the  provldons  covering 
the  matter  of  exertions,  It  is  said  that 
these  provisions  are  found  in  the  title  whicb 
treats  of  and  regulates  Ow  trial  of  causes, 
"and  they  manifestly  relate  to  dedslona 
which  are  made  by  the  court  upon  ques- 
tions of  law  which  arise  during  the  progress 
of  the  trlaL"  And  It  was  held  that  they  did 
not  relate  to  the  final  Judgment;  the  court 
saying  further:  "If  the  record  shows  such 
final  Judgment  to  be  erroneous,  It  is  the 
right  of  the  party  aggrieved  to  have  it  re- 
versed, vacated,  or  modified,  on  petition  Id 
error,  to  the  proper  reviewing  court  To- 
note  an  exception  to  a  final  Judgm^it  in  the- 
court  which  renders  It  after  the  controversy 
is  there  ended,  would  seem  to  be  utterly  fu- 
tile." That  decision  was  dted  and  followed- 
by  this  court  In  Nichols  v.  Gom'ra,  18  Wyo. 
1,  76  Pac:  681,  8  Ann.  Gas:  048,  as  to.  the  ner 
cessity  fer  noting  an  vreesOon  to  the  final 
Judgment 

In  Indiana  the  Code  provisions  respecting- 
this  matter  are  expressed  In  the  same  lan- 
guage as  that  found  In  our  statute,  and  they 
have  been  construed  by  the  Supreme  Court- 
of  that  state  as  to  their  effect  upon  an  excep-^ 
tion  to  a  ruling  upon  a  demurrer.  Refer- 
ring to  the  provision  that  where  the  dedsion< 
objected  to  is  entered  on  the  record,  and  the- 
grounds  of  objecttm  appear  in  the  entry,  the- 
party  may  cause  it  to  be  noted  at  the  end  of  ~ 
the  entry  that  he  excepts,  and  that  such 
entry  shall  be  anffldent  It  la  said  In  Matlock 
V.  I^>dd,  10  Ind.  180:  "Now  pleadings  must 
be  entered  of  record.  The  complaint,  an- 
swers, demurrers,  etc.,  must  be  filed  by  the- 
clerk,  and  they  oonatltnte  a  part  of  Uie  rec- 
ord proper.  The  Journal  eitry,  by  the  clerk, 
of  their  filing,  is,  alao,  necessarily  a  part  of 
the  record.  And  where  a  demurrer  is  filed 
to  a  pleading,  the  demurrer,  as  we  have  said, 
is  a  natural  part  of  the  record;  the  entry, 
by  the  clerk,  of  its  filing,  la  so  alao;  and  so- 
ls the  action  of  the  court  In  sustaining  or 
overruling  it  And  as  ttie  demurrer  must  as- 
sign causes,  the  ground  of  the  decision  of  the 
court  upon  It  appears  necessarily,  as  a  gen- 
eral rul^  In  anch  casea,  in  the  entry  of  the 
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decision  by  the  clerk,  considered  In  conneo- 
tton  wltb  tbe  demurrer.  Hence,  a  bill  of  ex- 
ceptions, In  such  cases,  Is  not  necessary.  It 
Is  only  necessary  that  the  party  .cause  It  to 
be  noted  that  he  excepts."  The  same  prin- 
ciple is  announced  and  applied  In /Lucas  t. 
Waynetown,  86  lud.  180;  Bedinbo  t.  Frets, 
99  Ind.  458,  and  Llndley  t.  Kelley,  42  Ind. 
294.  In  the  case  last  dted,  after  Quotlns  the 
two  sections  lihe  our  own  under  consideration, 
the  court  say:  "The  abore-quoted  sections 
do  not  introduce  any  new  practice,  but  sim- 
ply re-enact  the  law  as  it  has  existed  idnce 
bills  of  exception  were  introduced  by  statute 
In  Bn^and."  See,  also,  ElUott's  App.  Proc 
IS  783,  797;  PhilUps  on  Gode  PI.  i  628. 

In  Kansas,  under  a  statutory  provision  Uke 
our  own  as  to  an  exception  where  the 
grounds  of  objection  appear  In  the  entry,  It 
was  uniformly  held  that  a  bill  of  exceptions 
was  necessary  only  to  make  a  record  of  what 
would  not  otherwise  appear  In  the  record. 
In  Bums  V.  Burgett,  19  Kan.  162,  it  was  said 
that  a  bill  should  be  confined  to  its  legiti- 
mate purpose  of  only  stating  matters  which 
would  otherwise  not  be  incorporated  in  the 
record.  And  in  that  state  it  was  also  hdd 
that  neither  a  bill  of  exceptions  nor  an  ex- 
ception Is  necessary  to  present  for  review  an 
error  apparent  upon  the  record.  Est  of 
Shaffer  t.  McKanna,  24  E^an.  22;  Woolley 
T.  Tan  Tolkmburgh,  16  Kan.  20 ;  McKlnstry  t. 
Carter,  48  Kan.  428,  29  Fac.  697;  Nute  v. 
Am.  Olucose  Co.,  65  Kan.  225,  40  Pac  279; 
Bnrdlck  on  New  Tr.  &  App.  H  191-193.  A 
blU  of  exceptions.  If  prepared  to  show  an  ex- 
ception to  a  ruling  upon  a  demurrer  to  a  peti- 
tion, would  necessarily  and  only  recite  the 
filing  of  the  petition  and  demurrer,  setting 
them  out  in  full,  the  ruUng  upon  the  de- 
murrer, and  the  exception.  All  that  appears 
by  the  record  proper.  None  of  that  requires 
the  additional  authentication  of  the  certifi- 
cate and  slgifature  of  the  judga  To  require 
a  bill  in  such  case  would  be  worse  than  use- 
less. The  record  entry  of  the  decision  and 
exception  necessarily  shows  that  the  demur- 
rer was  sustained  or  overruled.  The  excep- 
tion, if  one  Is  noted,  is  to  that  decision ;  the 
demurrer  constitutes  the  objection.  And 
where  the  entry  states  that  the  ruling  wag 
upon  the  demurrer,  a  paper  whidi  is  of  rec* 
ord  In  the  cause,  the  grounds  of  the  objection 
suiOclently  appear  in  the  entzy,  and  with  the 
same  force  and  effect  as  a  record  as  Uiougb 
the  cause  or  the  several  causes  assigned  for 
the  demurrer  were  copied  at  length  In  Hie 
Journal  entry  recording  the  decision.  Bi^  In 
the  case  at  bar  the  entry  la  not  confined  to  a 
statement  of  the  dedsUnit  as  it  might  have 
been,  hut  preceding  the  order  overruling  the 
demurr«  It  recites  that  the  conrt  finds  that 
the  petition  states  a  cause  of  action,  clearly 
Indicating  thereby  Uie  ground  of  the  objec- 
tion urged  against  the  petition.  In  accord- 
ance with  the  previous  dedsions  of  this  court, 
therefore,  we  hold  that  the  exception  to  the 


ruling  upon  the  demurrer  snfildently  appean 
upon  the  record,  if  under  the  drcumstanoea 
of  the  case  that  ruling  may  properly  be  con* 
Bidered  In  reviewing  the  final  judgment 

[2]  2,  A  waiver  of  the  demurrer  would  not 
be  ground  for  dismissal  without  also  a  waiv- 
er of  the  defects  suggested  by  the  demurrer. 
The  grounds  of  objection  stated  in  the  de- 
murrer and  here  urged  do  not  relate  to  the 
form  of  the  statement  of  the  cause  of  action, 
but  the  effect  thereof  is  to  charge  a  total 
failure  to  state  the  substance  of  a  good  cause 
of  action,  and  that  the  petlti<m  is  therefore 
Insufficient  to  support  the  judgment  Such 
a  defect  is  never  waived  either  by  failure  to 
demur  or  by  answering  over  after  demurrer 
filed  and  overruled,  unless  the  defect  be  aid- 
ed or  cured  by  the  answer  or  the  snbeequent 
proceedings. 

At  common  law,  after  tbe  enactment  of  the 
statutes  of  amendments  and  jeofails,  a  gen- 
eral demurrer  was  limited  to  defects  in  sub- 
stance, and  by  pleading  over,  without  de- 
murring specially,  defects  of  form  were  waiv- 
ed or  cured.  Defects  of  substance,  which 
might  be  taken  advantage  of  by  general  de- 
murrer, such  as  want  of  jurisdiction  of  the 
subject-matter,  or  the  failure  to  allege  suf- 
ficient facts,  the  defect  not  being  merely  In 
the  form  of  the  statement,  were  not  waived 
or  cured  by  pleading  over  without  demurring. 
On  the  contrary,  such  defects  could  be  taken 
advantage  of  at  any  subsequent  stage  of  the 
proceedings,  as  by  objecting  to  the  introduc- 
tion of  evidence,  by  motion  in  arrest  of  judg- 
ment by  motion  for  judgment  non  obstante 
veredicto,  or  by  writ  of  error.  There  were 
certain  exceptions  to  this  rule.  A  defect  in 
a  pleading  even  as  to  matter  of  substance 
might  be  aided  or  cured  by  the  pleading 
of  the  adverse  party,  as  where  the  an- 
swer supplied  a  necessary  fact  omitted 
from  the  declaration.  And  the  defect  might 
be  aided  or  cured  by  the  verdict  that  is 
to  say,  by  intendment  after  verdict;  the 
doctrhie  In  that  respect  being  that  where 
a  defect  In  a  pleading  would  have  been  a 
fatal  objection  upon  demurrer,  yet  if  the  is- 
sue joined  be  such  as  necessarily  required, 
on  the  trial,  proof  of  the  facts  defectively  or 
imperfectly  stated  or  omitted,  and  without 
which  it  Is  not  to  be  presumed  that  either 
the  Judge  would  direct  tbe  Jury  to  giv^  or 
the  Jury  would  have  given,  the  verdict,  such 
defect,  imperfection,  or  ondssion  is  cured  by 
tbe  vodlct;  but  the  thing  presumed  to  have 
been  proved  must  be  sudi  as  can  be  implied 
from  tbe  allegations,  by  fair  and  reasonable 
Intendment  1  Ghltty's  PI.  (16th  Am.  Ed.) 
706.  The  main  rule  on  the  subject  is,  as  said 
by  Chltty,  that  a  verdict  will  aid  a  defective 
statement  of  title,  but  will  never  assist  a 
statement  of  a  defective  title,  or  cause  of  ac- 
tion. Id.  713.  The  courts  will  never,  in  or^ 
der  to  support  a  verdict,  make  an  Intendment 
which  is  incomtatent  with  tbe  allegations  on 
tbe  record.  Id.  712;  Stephen's  PL  &d  Am. 
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Ed.)  164;  Andrews'  Steplien'a  PL  (2d  Ed.)  1 
142. 

[3]  The  reason  for  the  rule  that  a  defect 
in  substance  is  not  waived  except  under  the 
conditions  stated  is  that  a  pleading  of  fact, 
such  as  an  answer,  does  not  admit  the  suffi- 
ciency in  law  of  the  facts  adversely  alleged 
in  a  prior  pleading.  If  a  pleading  does  not 
state  a  cause  of  action  or  a  defense,  there  16 
none  to  be  maintained  by  the  proof.  It  fol- 
lows, therefore,  as  said  in  Phillips  on  Code 
Pleading:  "That  where  a  pleading  is  Insuf- 
ficient in  substance,  the  opposite  party  may, 
without  demurring,  generally  avail  himself 
of  such  insufficiency.  He  may  do  this  in  var- 
ious ways,  such  as  by  objecting  to  the  in- 
troduction of  evidence  at  the  trial,  by  motion 
In  arrest  of  Judgment,  by  motion  for  Judg- 
ment non  obstante  verdicto,  or  by  writ  of 
error."  Section  304.  Some  defects  of  form 
which  at  common  law  are  grounds  from  spe- 
cial demurrer  are  objected  to  under  the  code 
practice  only  by  motion.  The  various  grounds 
of  demurrer  stated  in  the  Code  include  want 
of  Jurisdiction  of  the  subject  of  the  action, 
and  that  the  petition  does  not  state  facts 
Buffident  to  constitute  a  cause  of  action. 
Comp.  Stat  S  4381.  And  the  demurrer  Is  re- 
quired to  specify  the  grounds  of  objection, 
although  it  is  declared  that,  if  the  grounds 
are  not  8[}eciQed,  it  shall  be  regarded  as  ob- 
jecting only  that  the  petition  does  not  state 
fiicts  snfflcient  to  constitute  a  cause  of  action, 
or  that  the  court  has  no  jurisdiction  of  the 
subject-matter.  Id.  i  4382.  Since  these  two 
defects  are  Oioae  reached  by  general  demur- 
rer at  conunon  law,  a  demurrer  specifying 
those  grounds  is  usually  referred  to  as  a 
''general  demurrer,"  though  that  term  Is  not 
employed  In  the  Code.  It  b  further  provided 
In  the  Code  as  to  these  two  substantial  de- 
fects as  follows:  "When  any  of  the  defects 
enumerated  in  section  4381  do  not  appear  up- 
on the  f&ce  of  the  petition,  the  objection  may 
be  taken  by  answer,  and  it  no  objection  be 
taken  either  by  demurrer  or  answer,  the  de- 
fendant shall  be  deemed  to  have  waived  the 
same,  except  only  tlie  objection  to  the  .juris- 
diction of  the  court,  and  that  the  petitioi 
does  not  state  facts  snfflcient  to  constitnte  a 
cause  of  acticm."  Section  4383.  And  by  sec- 
tion 4624  It  Is  provided:  "Wtaoi,  upon  the 
statements  In  the  pleadings,  one  party  Is  en- 
titled by  law  to  Judgment  in  his  favor,  judg- 
ment shall  be  so  rendered  by  the  court,  al- 
though a  Terdict  has  been  found  against  sach 
party.**  l^ils  provision,  tt  Is  said  by  the  Su- 
pr6me  Goort  of  Ohio,  carries  Into  the  Code 
the  substance  of  what  was  tiieretofore  known 
as  a  motion  non  obstante  verdicto  and  a  mo- 
tion in  arrest  of  judgment  McCtv  t.  Jones, 
61  Ohio  St  U9.  6S  N.  B.  218. 

[4]  The  Code,  therefore,  follows  the  rale 
at  common  law  that  a  d^ect  in  substance 
Is  not  waived  by  fallore  to  demur,  and  that 
Is  the  role  generally  prevailing  under  code 
practice.    In  accordance  with  this  is  the 

131P.--4 


further  rule  prevailing  In  most  jurisdictions 
that  for  such  a  defect,  in  substance  the  ob- 
jection may  be  made  for  the  first 'time  on 
appeal ;  the  rule  excluding,  of  course,  objec- 
tions relating  merely  to  the  form  or  manner 
lu  which  the  cause  of  action  la  stated,  and 
requiring  that  the  pleading  be  construed  lib- 
erally and  supported  by  every  legal  intend- 
ment, and  therefore  upheld  if  the  necessary 
facts  are  fairly  to  be  Inferred  from  the  al- 
legations. 2  Ency.  PL  &  Pr.  541,  M2,  365, 
366,  373;  2  Cyc.  691;  2  Standard  Proc.  250; 
PhllUps  on  Code  PI.  I  304;  Elliott's  App. 
Proc.  471;  Chicago  v.  Lonergan,  196  111. 
SIS,  63  N.  E.  1018;  Kellogg  v.  School  Dlst, 
13  Okl.  285,  74  Pac.  Hi;  Trimble  v.  Doty,  16 
Ohio  St  119;  Dalles  L.  Co.  v.  Urquhart,  16 
Or.  71, 10  Pac.  78 ;  Hartford  Fire  Ins.  Co.  v. 
Kahn,  4  Wyo.  364,  34  Pac.  895;  Nichols  v. 
Com'rs,  13  Wyo.  1,  76  Pac.  681,  3  Ann.  Gas. 

In  the  last  case  cited,  it  was  said  by 
this  court  to  be  the  established  rule  that  a 
Judgment  obtained  on  a  petition  which  falls 
to  state  a  cause  of  action  will  be  reversed, 
though  no  objection  was  made  thereto  In  the 
lower  court  Dalles  L.  Co.  v.  Urquhart,  su- 
pra, was  like  this  case  In  this,  that  the  ques- 
tion was  whether,  on  the  pleadings,  condem- 
nation was  authorized. 

The  principles  above  stated  aw>ly  as  well 
where  a  demurrer  has  been  filed  and  over- 
ruled, for  nothing  can  be  clearer  than  that  a 
party  cannot  by  demurring  lose  the  right 
which  is  his  without  demurring.  As  said 
in  Colorado,  "Having  demurred  (althoygh  no 
exception  was  taken  to  the  ruling),  appellant 
Is  not  in  any  worse  position  than  If  no  de- 
murrer liad  been  filed."  Board,  etc.,  v.  Leon- 
ard, 26  Colo.  145,  57  Pac.  693.  This  is,  In- 
deed, clearly  implied  by  the  provisions  of 
section  4383,  supra,  for  It  could- not  be  in- 
tended that  a  defect  not  waived  by  falling  to 
take  the  objection  by  demurrer  or  answei; 
would  be  waived  when  the  objection  is  so 
taken.  If  the  demurrer  remains  on  the  rec- 
ord tor  consideration  on  appeal,  together 
with  the  exception  to  the  ruling  thereon, 
then  surely  the  objection  is  not  waived  by 
demurring,  and  if  the  demurrer  is  waived  by 
pleading  oveit  after  it  is  overruled,  then  It 
goes  out  of  the  record  and  cannot  be  consid- 
ered for  any  purpose,  for  tb^  theory  upon 
whlfih  the  courts  adopting'  the  rule  hold  tiiat 
a  demurrer,  when  overrnled,  is  waived  by 
pleading  over.  Is  that  either  eicpressly  qt  im- 
pliedly the  demurrer  Is  withdrawn  or  aban- 
doned by  filing  the  subsequent  pleading  of 
fact,  and  when  so  withdrawn  or  abandoned 
die  case  stands  as  ttiougb  no  demurrm-  had 
been  filed.  Formerly,  at  conunon  law,  when 
a  demorrer  to  the  declaration  was  overruled, 
the  facts  were  deemed  to  be  established  as  al- 
leged, and  judgment  was  entered  thereon,  as 
is  now  done  when  a  defendant  stands  on  his 
demnrror,  refusing  to  further  plead.  When 
the  practice  was  adopted  of  allowing  the 
defendant  to  idead  after  the  demnrrw  was 
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OTemiled,  he  was  required  to  withdraw  hla 
demarrer,  and  thereafter  the  case  was  treat- 
ed the  same  as  If  there  had  been  no  de- 
murrer. It  passed  out  ot  the  record  and 
Judgment  thereon  was  avoided.  By  the  mod- 
em practice,  where  the  rule  prevails  that 
by  pleading  over  after  the  overntliug  of  a  de- 
murrer the  latter  Is  waived.  It  Is  not  usual 
to  require  a  formal  withdrawal  of  the  de- 
murrer ;  bat  it  is  so  treated  and  leases  to  be 
considered  as  on  the  record,  and  tlie  parties 
are  left  In  that  respect  In  the  same  situa- 
tion as  if  the  donurrer  had  not  been  filed. 
PhilUps  on  Code  PI.  {  307;  Bliss  on  Code 
PL  i  417;  Nordhaus  v.  Railroad  Co..  242 
111.  166,  89  N.  E.  974;  Wales  v.  Lyon.  2 
Mich.  276.  Therefore,  for  clear  and  obvious 
reasons,  whether  the  position  be  taken  that 
the  ruling  on  the  demurrer  is  open  to  consid- 
eration when  reviewing  the  final  Judgm^t, 
or  that  it  is  not.  in  dther  case  the  objection 
is  not  waived  by  filing  a  demurrer  that  has 
been  ov^uled,  where  it  would  not  be  waiv- 
ed by  failing  to  demur.  This  Is  recognized 
by  all  the  authorities,  as  will  be  disclosed  by 
reference  to  the  cases  decided  in  those  states 
where  the  demurrer  and  the  specific  error, 
If  any,  in  overmUng  it  Is  held  to  be  waived 
by  pleading  over,  as  well  as  where  the  con- 
trary is  the  accepted  rul&  Wheeiock  v.  Lee, 
74  N.  Y.  495;  SuUenberger  v.  Gest,  14  Ohio, 
206;  City  of  Plankinton  v.  Gray,  63  Fed.  415, 
U  C.  0.  A.  208;  Marsfce  v.  Wlllard,  169  III 
276,  48  N.  EL  290;  Chicago  v.  Lonergan,  aa- 
pra;  Catron  v.  La  Fayette  Go..  106  Mo.  609, 
17  S.  W.  677;  Haase  v.  Distilling  Co.,  64  Mo. 
Appu  iSl;  WllBon  T.  By.  Co..  67  Mo.  App. 
445;  Goodrich  t.  Oom'rs,  47  Kan.  865,  27 
Pac.  1006, 18  B.  A.  UB;  Sanford  v.  Wee^ 
89  Kan.  18  Fac.  828;  Fordyce  t.  Merrill, 
40  Ark.  27?;  6  S.  W.  329;  White  t.  Stokes,  67 
Ark.  184.  63  a  W.  1060;  Cox  v.  Peoria  Mfg. 
Co.,  42  Neb.  680.  60  K.  W.  838;  HopewAU  t. 
McGrew.  60  Keb.  780,  70  N.  W.  897;  Bank 
T.  Fence.  68  Neb.  679,  81  N.  W.  028. 

It  fOUowB  that  It  would  be  necessary  to 
dffliy  the  motion  to  dismiss  whether  the  rul- 
ing on  the  demurrer  may  properly  be  consid- 
ered or  not,  fbr  upon  Oie  reoord,  wlUunit 
r^ard  to  tlie  demnrrw  but  treating  it  as 
nevor  lUed  or  withdrawn,  the  qneatlon  Is 
presented  by  the  petition  in  error  whether 
the  petition  upon  which  the  Judgment  was 
rendered  states  fhcts  suffldent  to  constitute 
a  cause  of  action  or  to  sanport  the  Judg- 
ment A  consideration  of  flie  mling  on  the 
demurrer  as  an  alleged  ground  for  reversal 
would  not  dumge  the  sLtuatkm,  or  the  rules 
to  be  applied  In  reviewing  the  Judgment,  for 
any  error  or  defect  In  the  pleadings  or  pro- 
ceedings not  aftecting  the  substantial  rights 
of  the  adverse  party  must  be  disregarded; 
and  the  defendant  having  answered  and 
gone  to  trial  upon  the  issues  of  fact,  the 
plaintiff  would  be  entitled  at  this  stage  of 
the  case  to  the  benefit  of  anything  In  the 
proceedliigs  subsequent  to  the  overruling  of 


the  demurrer  that  may  have  aided  the  defect 
In  the  petition.  If  any,  under  the  rules  above 
adverted  to.  Davis  v.  Lumber  Co.,  14  Wya 
517,  85  Pac  980;  Nott  v.  Johnson,  7  Ohio 
St  270.  In  this  case  there  Is  nothing  in  the 
intermediate  proceedings  that  can  aid  the 
petition.  If  the  objections  are  well  takoi. 

[f]  Aside  from  the  mere  technicality  in- 
volved in  the  question,  therefore,  It  is  im- 
material whether  the  assignment  of  error 
based  upon  the  overruling  of  the  demurrer 
be  considered  or  the  other  assignments  un- 
der which  it  is  also  claimed  that  the  Judg- 
ment Is  erroneous  because  unsnc^rted  by 
any  facts  alleged  in  the  petition.  And  that, 
we  think,  might  be  a  sufficient  reason  for 
disregarding  the  strict  and  technical  rule  at 
common  law  that  the  effect  of  answering 
over  is  to  abandon  or  withdraw  the  demur- 
rer, at  least  where  there  Is  no  right  of  ap- 
peal directly  from  the  order  overruling  the 
demurrer,  but  only  from  a  final  Judgment  ren- 
dered thereon  or  from  the  final  Judgment 
rendered  in  the  cause.  Etnt  the  practice 
has  been  long  established  in  this  court  of 
considering  an  exception  to  the  order  over- 
ruling a  goieral  demurrer,  when  reviewing  a 
Judgment  rendered  upon  a  tflal  Involving  Is- 
sues of  ttict  presented  by  subsequent  plead- 
ings. This  Is  shown  by  many  cases,  some  of 
them  being  dted  In  that  part  of  this  optn- 
Itm  discussing  the  matter  of  exceptions,  and 
among  oAers  that  m^ht  he  dted  are  the- 
early  cases  of  Insurance  Company  v.  Pierce, 
1  Wyo.  46,  and  Ivtnson  t.  Althorp,  1  Wyo. 
71 ;  and  the  later  case  of  Davis  v.  Lumber 
Co.,  14  Wyo.  617,  86  Pac.  980.  We  should 
hesitate  In  refusing  to  follow  a  practice  so 
long  established  without  the  most  urgent 
msons  for  doing  sa  But  we  are  convinced 
that  It  accords  with  the  intent  and  spirit 
of  the  Code  and  Is  sustained  by  Its  provi- 
sions. As  frequently  decided  by  this  court, 
an  ai^ieUate  proceeding  cannot  be  takoi 
from  the  order  overruling  the  demurrer,  but 
only  from  a  fli&l  Judgment  mdered-tlurooD 
when  the  party  stands  on  Us  demurrer  with- 
out pleadiag  further,  or  from  a  final  judg- 
ment rondered  in  the  cause  after  a  trial  of 
the  issues  of  fiict  where  fliere  has  been 
further  pleading  presoitlng  Issues  of  flwt 

[I]  Where  the  order  overrolli^  a  domirtar 
is  treated  as  interlocntoir  mdrdy,  and  not, 
therefore,  an  order  authortidng  th»  Immedi- 
ate taking  of  an  appeal  or  proceedli^  In  er- 
ror, and  the  objection  Is  eiUier  that  tlie 
pleading,  if  a  complaint  or  petitton,  fidls  to 
state  facts  suffldent  to  consUtote  a  cause 
of  action,  or  that  there  is  a  want  of  Juris- 
diction of  the  subject-matter,  the  general 
rule  that  error  in  overruling  a  demurrer  is 
waived  by  pleading  over  does  not  apply.  6 
Ency.  PI.  A  Pr.  366;  1  Bates,  PI.  Pr.  Par. 
&  F.  423-424 ;  Teal  v.  Walker,  11  U.  S.  242, 
4  Sup.  Ct.  420,  28  L.  Ed.  415;  Banserman 
V.  Blunt,  147  C.  S.  647,  13  Sup.  Ct  466,  37 
U  Ed.  316;  Trimble  t.  Doty,  18  Ohio  St 
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119;  Goal  ft  Gar  Co.  t.  Norman,  40  Ohio  St 
996,  S2  N.  E.  867:  O'Donobae  t.  Hendrlx, 
18  Net).  266,  13  N.  W.  216;  U.  P.  B7.  Co.  T. 
XMeB»  87  Kan.  229,  16  Pac.  1C7;  Mo.  Pac. 
By.  Co.  T.  Webster,  8  Kan.  Avp.  106,  42  Paa 
845;  Gox  V.  Peoria  Mfg.  Co.,  42  Neb.  660, 
60  N.  W.  933;  Schofield  t.  Terr.,  9  N.  M. 
628,  Cd  Pac.  306;  Fletdier  t.  Dnnbar,  21 
La.  Ann.  ISO;  Hunter's  App.,  71  Conn.  189, 
41  AtL  597;  Zleverlnk  t.  Kenwer,  19  Wkly. 
Law  BoL  (Oblo)  270.  It  Is  said  In  Kansas 
tbat  the  only  effect  of  filing  the  answer  and 
partlelpatlng  in  the  ttlal  Is  tbat  Qw  ques- 
tion of  error  In  the  ruling  «i  llie  demurrer 
cannot  be  taken  to  the  reviewing  court  until 
the  remainder  of  the  case  is  so  takm.  Rail- 
way Oob  T.  Webster,  sium.  And  It  Is  held 
In  ttiat  state  that  a  defmdant  whose  demurs 
Tvt  has  been  overruled  may  eleet  to  stand  on 
the  donurrer  and  at  <moe  take  the  ease  to 
the  luipdlate  court;  or  an  answer  may  be 
filed,  and  when  the  case  is  finally  tried,  if 
It  Is  tried  on  the  original  petition,  tlie  case 
may  tbm  be  taken  to  the  appellate  court 
by  the  party  demurring,  and  the  ruling  on 
the  demurrer  will  be  passed  m  there.  Rail- 
way Co.  T.  Estes,  supra. 

The  rale  is  dearly  stated  by  the  Supreme 
-  Court  ot  the  United  States  In  O^eal  t.  Walk- 
er, supra,  as  follows:  "The  writ  oC  error 
is  not  taken  to  reverse  the  Judgment  of  the 
cMirt  upon  the  donurrer  to  flie  complaint, 
fbr  ttiat  was  not  a  final  Judgment  but  to 
reverse  the  Judgment  rendered  upon  the 
verdict  ot  the  Jury.  The  Arror,  If  it'lw  an 
error,  of  orermUng  tte  demurrer,  could  have 
been  i«vlewed  on  motion  in  arrest  of  Judg- 
ment, and  Is  i^ten  to  review  upon  tide  writ 
of  error.  When  the  declaration  falls  to 
state  a  caiue  of  actlcAi,  and  dearly  shows 
tliat  upon  tlie  case  as  stated  the  plaintiff 
canncA  recover,  and  the  demurrer  of  the  de- 
fOndant  tSwreto  la  overruled,  he  may  an- 
swer upon  leave  and  go  to  trial,  without 
losing  fhe  error  in  overruling  the  demurrer. 
Ibe  error  Is  not  waived  by  answer,  nor  Is 
It  cured  by  verdict  The  question,  ther^re^ 
whether  the  complaint  In  this  case  states 
facts  sufficient  to  ctmsUtute  a  cause  et  ae- 
tion,  is  open  for  conslderatl^aL** 

The  same  rule  is  announced  in  the  Con- 
necticut case  above  cited,  the  court  so  hold- 
ing on  tlie  ground  tiiat  by  statute  the  defend- 
ant had  an  absolute  ri^t  to  plead  over  after 
demurrw  overruled,  and  therefore  the  right 
to  take  every  objection  open  to  him  in  one 
and  the  same  suit,  without  being  compelled 
to  elect  between  matters  of  law  and  matters 
of  f&ct  In  presenting  the  issues  to  be  tried 
and  determined.  In  Zleverink  v.  Kemper, 
supra,  decided  on  error  by  the  superior 
court  of  Cindnnatt,  where  a  demurrer  on 
the  ground  that  it  appeared  on  the  face  of 
the  petition  tbat  the  action  was  barred  by 
the  statute  of  limitations  was  filed  and  over- 
ruled, and  after  the  demurrer  was  overruled 
an  answer  was  filed  whldi  did  not  plead  the 


statute,  it  was  held  that  the  error  In  over- 
ruling the  demurrer  was  not  waived,  and 
the  provision  of  the  Code  requiring  that 
Judgment  be  rendered  in  favor  of  the  par^ 
mtltled  thereto  upon  the  statements  in  die 
pleadings^  notwithstanding  a  verdict  gainst 
him,  was  referred  to  as  sufficient  to  sustain 
the  decision.  It  was  further  held  that  bav- 
Ing  raised  the  question  of  the  bar  of  the  stat- 
ute by  demurrer,  the  facts  aiv>earlng  by  the 
petition,  it  was  not  necessary  to  tender  the 
same  defense  a  second  time  by  answer  after 
It  had  been  decided  advwsely  to  the  defoid- 
ant  The  Judgment  was  reversed  fOr  tlie 
error  In  overmliiv  the  demurrer. 

[7]  The  reasons  for  requiring  a  demurrer 
to  be  withdrawn  upon  pleading  over,  or 
treating  tbat  as  done,  do  not  exist  where  an 
appeal  or  proceeding  In  enor  can  only  be 
takoi  from  a  final  orda  or  Judgment  in  tlie 
case  and  a  party  is  permitted  to  ezowt  to 
the  overruling  of  his  demurrer  and  then 
plead  over*  Where  that  practtoe  Is  provided 
for,  it  Is  clearly  intended  diat  after  tlie  is- 
sue of  law  is  determined  by  ttie  deeU<«  of 
the  court  adversely  to  the  demurrant  be 
may  that  tender  an  Issue  of  fact  before  the 
rendition  of  final  Judgment  upon  tlie  Issue  of 
law,  without  waiving  the  exwt.  If  any,  In 
the  decision  on  that  issue;  Otlmwlse  an 
electlm  between  the  issue  of  law  and  a  int>- 
poaed  Issue  of  fact  would  be  required  with- 
out the  right  to  present  the  issue  of  fact  if 
electing  to  stand  upcm  the  demurrer,  or  to 
have  the  demurrer  passed  on  by  the  review- 
ing court  if  electing  to  sotnnlt  an  issue  of 
fact;  that  this  was  not  intended  is  disclosed 
by  the  various  provUions  of  the  Code  rela^ 
ing  to  the  ideadlngs,  the  trial,  and  proceed- 
ings In  error.  One  of  the  reasons  assigned 
for  a  withdrawal  of  tfie  demurror  qpim 
pleading  over  la  that  a  demurrer  admitting 
the  facts  and  an  answer  denying  them  are 
totally  inconsistent  wltlx  eadi  other  and  can- 
not stand  togethw.  Pickering  v.  Tdegra^ 
Co.,  47  Mo.  4S7.  But  It  is  not  true  in  tact 
ttiat  a  demurrer  admits  tlie  auctions  of 
the  pleading  demurred  to,  for  nothing  la 
therrt^  afflnnatlvtiy  or  expressly  admitted. 
It  merdy  denies  the  legal  snfficlaicy  of  the 
fftcto  all^^  and  hence  such  facts  are  said 
to  be  admitted,  and.  Impliedly,  tibey  are  ad- 
ndtted,  but  solely  tor  the  purpose  of  testing 
ttidr  sntBdoicy  in  law.  When  fhe  demurrer 
is  ovwruled,  the  implied  admission  has  serv- 
ed its  purpose;  Brewing  Ass'n  v.  Bond,  06 
Fed.  663,  13  a  a  A.  665;  Belden  v.  Black- 
man,  124  Mich.  667,  83  N.  W.  616;  I>onovan 
V.  Boeck.  217  Mo.  70,  116  8.  W.  643;  Bliss 
on  Code  PI.,  |  418.  It  thereafter  remains 
on  the  record  as  an  overruled  demurrer,  at 
least  when  an  exception  is  noted  to  the  rul- 
ing If  it  continues  on  the  record  at  all,  and 
when  permitted  to  so  remain  it  cannot  be 
regarded  as  an  admission,  and  therefore  evi- 
dence of  the  facts  necessary  to  be  proved  to 
establish  the  cause  of  action  or  defense  up- 
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on  ttie  trial  of  fhe  Issnes  of  tact  arising 
apon  Bubsequent  pleadings.  Since  the  Code 
allows  a  proceeding  In  error  only  from  the 
final  Jndgment,  that  Judgment,  when  render- 
ed after  a  trial  of  an  issue  of  fact  arising 
upon  pleadings  filed  after  the  oTerrullng  of 
the  demurrer,  Is  to  be  regarded  as  rendered 
upon  all  the  Issues  In  the  cause — the  issue  of 
law  as  well  as  the  Issue  of  fact — or,  at  least, 
as  a  final  Judgment  anthorlztng  an  appellate 
proceeding  to  question  the  correctness  of  the 
decision  on  the  Issue  of  law  as  well  as  the 
issue  of  fact,  for  the  Code  contains  nothing 
disclosing  an  Intent  to  deprive  a  part;  of 
the  right  to  challenge  by  a  proceeding  in 
error  the  correctness  of  the  decision  of  the 
trial  court  upon  both  issues,  or  an  issue  of 
fact  as  well  as  an  issue  of  law.  Mechanics* 
Bank  T.  Woodward,  74  Conn.  689.  61  Atl. 
1084.  Of  coune.  by  pleading  over  and  going 
to  trial  npon  the  merits  the  party  takes  the 
chances  of  the  defect  in  the  pleading  being 
aided  or  cured,  under  the  rules  .above  ex- 
plained. But  as  he  cannot  appeal  from  the 
mere  ruling  on  the  demurrer,  and,  believing 
that  he  has  a  good  claim  or  defense  upon 
the  facta,  may  be  unwilling  to  sacrifice  the 
rl£^t  to  present  an  issue  thereon  by  standing 
on  bis  demnrrer  and  allow  Judgment  to  be 
tbea  rendered,  the  only  proper  and  logical 
view,  we  think,  is  that  throng  the  remaind* 
er  of  tbM  proceedings,  when  he  has  answer- 
ed orer,  he  retains  the  braefit  of  his  excep- 
tion to  the  ruling  on  the  demnrrer.  Thus 
the  same  right  la  accorded  him  that  would 
be  his  if  allowed  an  appeal,  from  that  ruling, 
though  the  result  may  be  somewhat  affect- 
ed by  the  rules  for  aiding  or  curing  the  al- 
leged def^ 

Unlike  the  statute  in  Gonnecticnt,  our 
Oode  does  not  expressly  confer  upon  a  party 
an  absolute  rt^t  to  further  plead  after  his 
dannrrer  has  been  overruled,  but  It  does 
proTlde  diat  he  may  do  so  if  the  court  la 
satisfled  that  he  htts  a  merltorlona  claim  or 
defense  and  did  not  duanr  tor  delay.  Comp. 
Stat.  1910,  I  4436.  And  tbe  prefralllng  prac- 
tice here  under  that  prorlshm  Is  to  grant 
ttie  leaTB  almost  as  a  matter  of  conrse  up- 
on a  mere  reqneeL  Atthongh  the  matter  Is 
dlseretionaiy  with  the  court,  whai  the  leave 
Is  given  It  is  full  and  comi^ete^  and  no  rea- 
son is  perceived  fbr  applying  a  role  different 
from  that  which  would  prevail  tmder  a  stat- 
ute giving  an  absolute  rlj^t  without  request- 
ing leavft  Hie  Code  does  not  expressly,  at 
least,  require  a  withdrawal  or  abandcmment 
of  tbe  demnmr  or  the  eB:^>tlon  to  the  rul- 
ing thereon  on  requesting  leave  to  plead  fur* 
ther,  HOT  Is  mxh  withdrawal  or  abandonmoit 
motioned  as  a  condition  upon  irMdti  the 
leave  may  be  granted.  Giving  effect  to  tbe 
various  provisions  of  the  Code,  no  substan- 
tial reason  la  pwctived  tor  implying  the 
witbdrawal  of  a  dennirrer  by  pleading  over 
after  it  Is  overruled  and  the  ruling  excepted 
to,  or  that  tbe  statute  so  requires.  We  think 
It  pnoer,  therefore,  to  follow  tbe  practice 


hitherto  established,  which  permits  a  con- 
sideration of  the  ruling  on  the  demurrer 
when  duly  excepted  to  and  assigned  as  er- 
ror, npon  a  review  of  the  final  Judgment 
For  the  several  reasons  stated  the  motion  to 
dismiss  must  be  denied. 

3.  Whether  the  assignment  of  error  based 
npon  the  overrulii^  of  the  demurrer  be  con- 
sidered or  either  of  the  other  assignments, 
the  same  question  is  presented,  viz.,  tbe 
snffldency  of  the  facts  alleged  to  entitle  the 
plaintiff  below  to  appropriate  tbe  property 
of  the  d^endant  through  tbe  power  of 
eminent  domain.  In  addition  to  the  facts 
previously  stated,  it  Is  allied:  That  the 
plaintiff  has  accepted  the  Constitution  of  this 
state  and  complied  with  the  laws  thereof 
with  reference  to  fordgn  corporations  doing 
business  in  this  state^  and  is  duly  and  l^r&Uy 
authorized  to  transact  business  here  That 
the  land  to  be  Irrigated  and  reclaimed  situ- 
ated in  Weld  county,  Colo.,  was  granted  by 
the  United  States  prior  to  the  adoption  and 
ratification  of  the  Constitution  of  tbla  states 
and  a  large  part  of  snch  land  is  now  owned 
by  the  plaintiff.  That  in  July,  1910.  the 
plaintiff  was  granted  tbe  right  and  authori- 
ty by  the  State  Engtnew  of  Colorado  to  di- 
vert and  appropriate  water  from  Crow  creek 
for  the  purpose  of  irrigating  said  lands,  and 
that  it  has  the  right  to  divert  and  appropri- 
ate the  unai^nupriated  water  of  said  stream 
for  that  purpose.  That  it  la  impracticable 
and  impossible  to  construct  a  beadgate  and 
divert  the  water  of  the  stream  within  the 
state  of  Colorado  to  irrigate  and  reclaim 
said  lands,  "because  of  the  lay  of  the  land 
and  the  cimdltlou  ot  the  soiL**  And  that 
there  is  a  suitable  location  for  tbe  beadgate 
for  plaintiff's  Iriigatfbn  system  on  the  land 
ot  defendant  in  this  state,  and  about  700  feet 
from  tbe  southern  boundary  line  thereof. 
Certain  applications  alleged  to  have  been  fil- 
ed by  the  plaintiff  in  the  ofiSce  of  the  State 
Gnglneer  ot  this  state  for  a  permit  to  di- 
vert and  appropriate  wato?  from  Crow  cre^ 
In  this  state  tax  the  purpose  aforesaid  are 
set  out  in  fnU,  together  with  alleged  Indorse- 
ments thereon  and  correspondence  relating 
thereto,  whereby  it  is  claimed  and  allied 
that  plaintiff  acquired  a  right  to  so  con- 
Btmet  the  headgat^  and  divert  and  appro* 
priate  water  ot  said  stream  not  theretofore 
appropriated.  It  appears  to  have  been  stated 
in  one  ot  said  aiq;>licatlona  filed  as  an  amend- 
niCTt,  and  it  la  alleged  In  the  amended  peti- 
tion, that  the  proposed  point  ot  diversion  is 
below  any  diversion  from  said  stream  pre- 
viously authorised,  or  that  could  be  made 
tor  any  beneficial  use  within  this  state; 
that  sacSx  proposed  diversion  wUl  not  intei^ 
fere  with  w  injuriously  affect  any  prior  ap- 
propriation witmn  this  state,  nor  in  any  way 
result  to  tbe  detriment  cf  the  public  intex- 
est  or  welfare;  and  that  there  is  ample  un- 
appropriated water  going  to  waste  each  year 
in  said  stream  during  flood  time^  which  can 
be  diverted  through  plaintiff's  irrigatioa  and 
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reeervolr  system  to  ammally  irrigate  and 
BUOce^sfuHy  reclaim  all  the  lauds  proposed 
to  be  Irrigated  and  reclaimed  by  the  means 
of  that  system. 

If  the  purpose  for  which  the  headgate  and 
ditch  Is  proposed  to  be  constructed  Is  snch 
as  would  authorize  the  condemnation  of  laud 
in  this  state,  the  question  of  the  necessity 
for  locating  the  headgato  and  part  of  the 
ditch  on  the  land  In  controversy  and  taking 
the  land  sought  to  be  condemned  Is  eliminat- 
ed from  the  case  by  the  manner  In  which  the 
record  comes  to  this  court,  and  such  neces- 
sity stands  established  by  the  Judgment,  In 
case  a  right  to  condemn  for  the  propmed  use 
is  shown  by  the  facts  alleged.  We  under- 
stand it  to  be  admitted  that  the  amended 
petition  states  all  the  facts  that  could  be 
stated  or  shown  to  Justify  condemning  the 
land,  and  that  they  were  fully  and  particu- 
larly stated  in  order  that  the  I^I  Issue 
might  be  fairly  and  clearly  presented  by  de* 
murrer. 

Two  points  are  urged  against  the  right  to 
condemn:  First,  that  land  in  this  state  can- 
not be  taken  by  condemnation  where  the 
only  proposed  use,  as  In  this  case,  Is  the 
Irrigation  of  lands  In  another  state.  Second, 
that  to  condemn  land  recfulred  for  an  ir- 
rigating ditch  or  irrigation  purposes  it  is 
necessary  to  show  a  right  or  permit  to  divert 
and  appropriate  water  therefor,  and  that 
the  amended  petition  falls  to  show  that  such 
a  right  or  permit  was  acgnired  by  the  plain- 
tiff In  this  state.  It  is  argued  in  support  of 
the  second  proposition  that  It  is  beyond  the 
authority  of  the  State  ^^ngltteer  to  grant  a 
permit  or  authorize  the  diversion  and  appro- 
priation of  water  in  this  state  for  the  Irriga- 
tion of  land  outside  the  boundaries  of  the 
state,  and,  further,  that  had  he  sach  au- 
thority the  t&cts  alleged  do  not  show  that 
a  permit  was  granted  or  that  the  proposed 
diversion  and  appropriation  by  the  plaintiff 
was  authorized. 

[I]  It  will  not  be  necessary  to  consider 
the  second  proposition  or  either  of  its  divi- 
sions su^ested  by  the  argument,  for  In  the 
view  we  take  of  the  case  the  fact  that  all 
the  water  to  be  diverted  by  means  of  the 
headgate  and  ditch  Is  to  be  used  exclusively 
tor  the  Irrigation  of  land  In  another  state  is 
sufficient  to  cause  a  reversal  of  the  Judg- 
ment: "Eminent  domain"  is  generally  de- 
fined as  the  right  or  power  of  a  sovereign 
state  to  appropriate  private  property  to  par- 
ticular uses,  for  the  purpose  of  promoting 
the  general  welfare.  "It  embraces  all  cases 
where,  by  authority  of  the  state  and  for  the 
public  good,  the  property  of  the  individual  Is 
taken,  without  his  consent,  for  the  puri>ose 
of  being  devoted  to  some  particular  use, 
either  by  the  state  itself  or  by  a  corporation, 
public  or  private,  or  by  a  private  dtlzen." 
I  Lewis  on  Ite.  Domain  (3d  Ed.)  {  1.  In  this 
respect  the  several  states  are  distinct  and 
independent  of  each  other,  reqwctlvely  pos- 
■Mstwg  and  o^ai-rfrfnj  the  power  tor  thdr 


ovrn  purposes  or  th^  own  public  welfare. 
"The  eminent  domain  In  any  sovereignty 
exists  only  for  Its  own  purposes."  Trombley 
V.  Humphrey,  23  Mich.  471,  476  (8  Am.  Bep. 
94).  "It  means  nothing  more  or  leas  than  an 
inherent  political  right,  founded  on  a  com- 
mon necessity  and  Interest,  of  aM>roprlatlng 
the  property  of  individual  members  of  the 
community  to  the  great  necessities  of  the 
whole  community."  Bloodgood  v.  Railroad 
Co.,  18  Wend,  (N.  Y.)  9,  31  Am.  Dec.  313. 
"The  proper  view  of  the  right  of  eminent 
domain  seems  to  be  that  It  is  a  right  be- 
longing to  a  sovereignty  to  take  private 
property  for  its  own  public  uses,  and  not 
for  those  of  another.  Beyond  that,  there 
exists  no  necessity ;  which  alone  Is  the  foun- 
dation of  the  right**  Kohl  Y.  U.  8.,  91  U.  S. 
367,  23  Ia  Ed.  449. 

[t]  If  the  particular  improvement  or  use 
will  be  of  sufficient  benefit  to  the  people  of 
the  state  to  authorize  an  exercise  of  the 
power,  it  ^1  not  be  prevented  by  the  fact 
that  the  people  of  another  state  will  also  be 
benefited.  Gilmer  t.  Lime  Point,  IS  CaL  229 ;  ^ 
Washington  Water  Power  Co.  v.  Waters,  19 
Idaho,  695,  115  Fac.  682;  Columbus  Water- 
works Co.  V.  Long,  121  Ala.  246,  25  South. 
702.  It  was  said  In  the  California  case  that 
It  Is  not  essential  that  the  use  or'  benefit 
should  be  exclusively  for  the  people  of  the 
state,  or  exclusively  for  even  a  portion  of 
those  people;  "that  the  people  of  California 
have  no  right  to  complain  that  the  people  of 
Oregon  are  also  benefited  by  a  public  im- 
provement ;"  and  that  such  Improvement 
would  be  none  the  less  a  public  use  In  Cali- 
fornia because  it  was  alsQ  useful  elsewhere. 
And  in  the  Idaho  case  it  was  said:  "But 
where  the  use  for  which  condenmatlon  is 
sought  Is  a  public  use  in  this  state,  and  will 
serve  the  citizens  of  this  state — their  de- 
mands, necessities,  and  industries — the  fact 
that  it  may  Incidentally  also  benefit  the 
citizens  and  industries  of  a  neighboring  stete 
will  not  defeat  the  right  of  condemnation." 

There  Is  some  conflict  In  the  authorities 
as  to  the  right  of  a  state  to  exercise  Its 
power  for  the  benefit  of  the  United  States 
government  That  right  was  denied  in  Mich- 
igan. Trombley  v.  Humphrey,  supra.  It 
was  upheld  In  California.  Oilmer  v.  Lime 
Point,  supra.  But  it  was  conceded  In  the 
Michigan  case,  and  Is  now  well  settled,  that 
for  Ite  own  purposes  the  general  government 
possesses  the  power  of  eminent  domain  and 
may  acquire  land  by  condemnation  in  any 
state;  such  right  being  sustained  upon  the 
ground  that  proper^  required  for  the  pur- 
poses of  the  national  government,  being  for 
the  use  of  the  people  of  all  the  states.  Is  as 
well  for  the  use  of  the  people  of  that  state 
where  It  is  located.  1  Lewis  on  Em,  Dom.  (3d 
Ed.)  S  800;  Cooley's  Const  Llm.  526;  Red- 
dall  V.  Bryan,  14  Md.  444,  74  Am.  Dec  65a 
The  Maryland  case  involved  the  taking  of 
land  in  that  state  for  an  aqueduct  to  supply 
water  to  the  city  of  Washlngtra;  the  same 
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taring  been  anthorlzed  not  only  by  an  act 
of  Congress,  bnt  also  by  an  act  of  the  Legis- 
latore  of  Maryland.  It  was  contended  that 
the  use  was  not  a  pabUc  use  in  Maryland, 
and  an  elaborate  argument  was  made  npon 
that  proposition.  The  court  held  to  the  con- 
trary, giving  as  one  of  Its  reasons  that 
Maryland  was  one  of  the  states  of  the  Union, 
and,  as  such,  'In  some  sense,  an  integral  part 
of  the  great  public.  Interested  In  and  con- 
stituting a  part  of  the  general  gOTernment," 
and  could  therefore  lawfully  enact  the  stat- 
ute authorizing  the  condemnation  proceed- 
ings. And  it  was  said  that  the  words  "pub- 
lic use,"  In  the  provision  of  the  Oonstitntlon 
of  the  state  requiring  Just  compensation  to 
be  made  for  property  taken  therefor,  "do 
not  mean  merely  a  use  of  the  government 
ot  Maryland,  or  of  the  state  of  Maryland, 
and  Its  inhabitants  as  such,  but,  In  our  opin- 
ion, they  embrace  within  their  scope  a  use 
of  the  government  of  the  United  States."  It 
was  also  said  in  the  case  that  by  its  ce»- 
slon  of  the  district  in  which  the  city  of 
Washington  was  situated  Maryland  had  not 
Intended  to  abandon  all  interest  In  that  dis- 
trict, and  therefore  the  relation  between  the 
district  and  the  state  was  more  intimate  and 
close  than  that  which  It  bears  to  any  other 
stat& 

It  will  be  noticed  that  in  the  cases  dted 
it  was  deemed  necessary  to  sustain  the  exer- 
cise of  the  power  that  the  particular  use 
have  some  substantial  relation  to  a  public 
purpose  and  the  public  interest  and  welfare 
of  the  state  wherein  the  land  to  be  taken  la 
located.  And  this  thought  runs  through  all 
the  cases  discussing  the  question  of  public 
use,  or  a  use  permitting  or  justifying  the 
taking  of  private  property  by  eminent  do- 
main. That  is  true  in  the  case  of  In  re 
Townsend,  89  N.  Y.  171,  upon  which  counsel 
for  defendant  In  error,  plaintiff  below, 
strongly  rely  In  support  of  the  Judgment 
That  case  demands  more  than  a  passing  no- 
tice, for  upon  the  facts  It  seems  to  us  to  be 
the  only  one  that  might  be  supposed  to  lend 
some  support  to  the  theory  upon  which  the 
right  of  condemnation  is  claimed  in  the  case 
at  bar.  It  does  not,  we  think,  support  the 
right  claimed  In  this  case,  for  the  statute 
authorizing  the  taking  was  upheld  on  the 
ground  that  the  Improvement,  a  canal  in 
New  Jersey,  served  the  state  of  New  York 
and  contributed  to  the  welfare  of  its  people 
in  precisely  the  same  way  tiiat  it  benefited 
the  people  of  New  Jersey,  or  as  though  it 
had  been  built  within  the  limits  of  New 
York.  The  canal  company  was  incorporated 
In  New  Jersey  to  construct  a  canal  to  unite 
the  Delaware  river,  neai;  Easton,  in  the  state 
of  Pennsylvania,  with  the  tidewaters  of  the 
Passaic,  In  New  Jersey,  and  was  subsequent- 
ly authorized  to  continue  the  canal  to  the 
waters  of  the  Hudson,  at  or  near  Jersey 
City.  It  was  declared  In  the  act  Incorporat- 
ing the  company  that  when  comideted  the 
"canal  shall  forever  thereafter  be  esteemed 


a  public  highway,  free  for  the  transportation 
of  any  goods,  commodities  or  produce  what- 
soever on  payment  of  tolls."  It  was  a  canal 
for  transportation  purposes.  At  the  outlet 
of  a  lake  situated  partly  in  New  York  but 
mostly  in  New  Jersey,  a  dam  was  built  by 
the  company  to  form  a  reservoir  as  a  feeder 
for  the  canal,  and  thereby  some  of  the  land 
of  the  appellant  In  the  case  situated  on  the 
margin  of  the  lake  in  New  York  was  floods. 
By  an  act  of  the  Legislature  of  New  York 
the  company  was  anthorlzed  to  acquire  title 
to  any  land  injuriously  affected  by  the  dam 
or  reservoir  by  the  appointment  of  commis- 
sioners to  appraise  the  compensation.  The 
principal  question  In  the  case  was  whether 
the  taking  was  for  a  public  use.  In  view  of 
the  fact  that  the  canal  itself  was  not  located 
within  the  limits  of  the  state  of  New  York. 

A  few  quotations  from  the  opinion,  and 
also  from  the  opinion  of  one  Justice  who  dis- 
sented from  the  conclusion  only  upon  other 
questions  in  the  case,  will  serve  to  show 
clrarly  that  the  New  York  statute  was  sus- 
tained on  the  ground  that  the  beneflts  accru- 
ing to  the  people  of  New  York  were  of  the 
same  character  as  though  the  canal  had  been 
constructed  witbln  the  limits  of  that  state. 
In  the  opinion  ttf  the  court  It  was  said:  "It 
does  not  follow,  because  the  canal  is  ou^ 
side  the  state  limits,  that  Its  construction 
and  maintenance  are  not  for  a  public  use, 
within  the  meaning  of  our  Constitution.  If 
it  were  within  our  llmlta,  what  are  the  pub- 
lic beneflts  to  result  from  its  construction? 
Not  merely  that  our  dUzens  may  use  It  for 
tranaportatton  and  trareL  Frovldliig  trans- 
portation to  market  and  facilitating  inter- 
communication are  some  of  the  public  pur- 
poses of  ancb  Improvonenta ;  but  oonununlca- 
tlon  betweot  our  chief  cltiea  and  the  produc- 
tive regions  which  lie  outside  our  state,  and 
Intercourse  with  those  who  dwell  there,  are 
as  truly  objects  of  public  interest  and  advan- 
tage as  between  two  sections  of  the  state 
itself.  Besides,  the  court  cannot  say  that 
the  Morris  Canal  does  not  run  within  the 
reach  of  a  portion  of  our  own  citizens,  and 
directly  aid  them  in  the  conduct  of  their  In- 
tercourse with  our  eastern  border,  or  the 
counties  along  tbe  Hudscm  river  to  which  it 
runs." 

In  the  dissratlng  opinion  tbe  fact  Is  re- 
ferred to  that  the  canal  terminates  directly 
opposite  the  city  of  New  York,  "where  con- 
centrates, not  only  the  internal  trade  and 
business  of  all  the  states  of  the  Union,  but, 
to  a  considerable  extent,  the  trade  and  com- 
merce of  the  whole  world.  •  •  ♦  Every 
avenue  opened  for  the  accommodation  of 
those  who  have  occasion  to  contribute  to  its 
augmenting  inland  trade,  or  facilitate  the 
transportation  of  the  vast  amount  of  mer- 
chandise which  is  disposed  of  within  its  lim- 
its, or  the  entrance  or  de{>artnre  of  those  who 
may  hare  occasion  to  visit  or  to  leave  it,  is 
of  paramount  importance.  •  •  •  Soppoae 
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the  d^t  of  the  Morris  Cttnal  Company  had 
been  located  Immediately  across  and  adjoin- 
ing the  boandary  line. of  the  state  of  New 
Jersey,  and  within  the  limits  of  New  York, 
could  there  be  any  doabt  that  the  land  taken 
for  such  a  purpose  would  be  for  the  public 
use?  Most  certainly  there  would  not  It 
does  not;  men.  alter  the  case,  because  the 
Hudson  river  separatee  the  terminus  of  the 
canal  company  from  immediate  connection 
-with  the  state  of  New  Tork.  It  accommo- 
dates the  citizoia  of  New  York  inrecisely  as 
mocb,  and  the  public  are  equally  benefited, 
and,  as  such,  interested,  as  If  the  depot  was 
located  on  the  opposite  side  of  tbe  river,  and 
it  is  quite  as  much  for  the  public  nnb"  Ref- 
erence ie  made  In  both  opinions  to  the  rail- 
roads of  other  states  which  are  authorlBed  to 
construct  a  part  of  the  Une  in  New  Twk. 
And  tbe  right  of  condemnation  appears,  we 
think,  to  have  been  sustained  on  the  same 
ground  and  for  the  same  reason  that  the 
right  of  a  railroad  company  Is  Bustalned 
whose  road  is  mainly  In  anotber  state,  to 
condemn  land  in  the  state  tor  a  part  of  Uie 
Une  or  terminal  station  Inalde  tbe  state  Um- 
tta  Tbroughout  both  oplnlona  prlndple 
is  reeoffOxei  that  the  term  "public  use"  in 
connection  with'  eminent  domain  has  refsr- 
ence  to  the  state  or  government  within  whose 
territorial  limits  Is  situated  the  land  pro- 
posed to  be  taken,  and  by  wboee  authority 
the  same  must  be  taken,  if  at  all.  And  that 
principle  Is,  we  think,  to  be  dednced  from 
all  the  authorities,  although  distinctly  stat- 
ed In  but  few,  for,  as  above  suggested,  In 
«very  case  where  the  use  as  a  Justiflcatton 
tor  the  proceeding  has  been  questioned,  the 
Inquiry  in  that  respect  has  been  confined  to 
the  Interest  and  welfare  of  the  state  or  sov- 
ereignty within  whose  limits  or  jurisdiction 
the  land  sought  to  be  condemned  la  located. 
This  dora  not  mean  the  interest  or  welfare 
dependent  upon  or  affected  by  development 
and  growth  in  another  state.  In  the  case 
dted  and  quoted  from,  the  benefit  to  the 
people  of  New  York  held  sufficient  to  support 
«ondemnatAm  was  not  the  interest  or  ad- 
vantage to  be  derived  from  the  upbuilding 
of  the  Industries  or  developmoit  of  the  re- 
sources of  the  neighboring  etate  of  New  Jer- 
sey, but  tbe  benefit  to  arise  directly  from  serv- 
ice rendered  in  the  operation  of  the  canal. 
The  £anal  Itself  would  serve  the  people  of 
New  York,  and  was  therefore  held  to  be  a 
public  use  In  and  of  that  state. 

In  Lewis  on  Eminent  Domain,  it  is  said: 
"The  public  use  for  which  property  may  be 
taken  Is  a  public  use  within  the  state  from 
which  the  power  &  derived."  Section  310. 
The  Supreme  Court  of  Alabama  say:  "It 
aeems  to  be  an  admitted  fact  generally  that 
the  power  inheres  In  a  state  for  domestic 
uses  only,  to  be  exercised  for  tbe  benefit  of 
Its  own  people,  and  cannot  be  extended  mere- 
ly to  promote  the  public  uses  of  a  foreign 
jtata"   But  it  was  held  that  tlw  ilgbt  li 


not  to  be  denied  where  public  uses  are  sub- 
served In  the  state  granting  condemnation, 
because  In  connection  therewith  public  usee 
In  another  state  may  likewise  be  promoted. 
And  the  principle  was  applied  in  favor  of  a 
corporation  engaged  in  supplying  water  to 
two  dtlra  in  Alabama  and  to  one  dty  in 
Georgia;  ttie  court  saying:  "WMle  a  state 
will  take  care  to  use  this  power  for  the 
boieflt  -of  Its  own  people,  it  will  not  refuse 
to  ezerdse  it  for  such  purpose  because  the 
Inhabitants  of  a  neighboring  state  may  In- 
cidentally partake  of  the  fruits  of  its  exer- 
cise." Columbus  W.  W.  Go.  v.  Ijmg,  121 
Ala.  246,  26  South.  702. 

In  the  Idaho  case  of  Washington  Water 
Power  Co.  v.  Waters,  10  Idaho,  605,  608,  115 
Pac.  682,  686,  above  dted,  tbe  same  doctrine 
was  stated,  and  while  tJie  fact  that  another 
state  might  be  Ind^taHy  benefited  was  not 
deemed  suffldent  to  deny  condemnation  tor 
an  improvement  whicb  weald  be  a  public 
use  In  Idaho,  It  was  said:  "Oondonnatimi 
oonld  evidently  not  be  had  in  this  state 
for  the  purpose  alone  of  serving  a  public 
use  in  another  state."  See,  also,  Walbrldge 
V.  BoUnson,  22  Idaho,  286,  126  Pac.  812. 
The  same  s^ndple  la  suggested  In  the  recent 
case  of  Tbayer  v.  Callfomla  Devdopment  Ca 
(OaL)  128  Pac.  21,  where  It  was  saldastoa 
water  or  irrigation  company  diverting  water 
In  California,  eondncdng  it  Into  Mexico  and 
back  again  Into  OaUftenla:  *'ThB  &ct  that 
that  company  ia  carrying  on  a  public  serv- 
ice In  Mexico  and  has  devoted  some  water 
to  public  use  there  does  not  affect  the  water 
carried  Into  the  United  States  nor  'Qie  char- 
acter ot  the  use  th^eof  In  California."  And, 
though  it  was  not  a  condemnatttm  case,  but 
one  involving  the  question  whether  the  com- 
pany had  appropriated  end  was  engaged  In 
conducting  water  In  Its  canal  or  canals  for 
public  use.  It  was  said  that  tbe  company  In 
CalifOTnlB  did  not  possess  the  power  of  em- 
Inent  domain. 

It  Is  said  in  Nichols  on  the  Power  of  E^- 
nent  Domain:  "It  has  been  intimated  that 
one  state  cannot  condemn  property  within 
its  limits  for  the  use  of  another  state  (citing 
Kohl  V.  n.  S.,  supra),  and  a  taking  for  such 
a  purpose  has  never  received  the  sanction  of 
the  courts."  Section  22.  In  the  same  sec- 
tion, Townsend's  Case,  supra,  is  referred  to 
as  furnishing  no  exception  to  the  pro[>osl- 
tlon;  the  author  saying  that  the  statute  con- 
sidered in  that  case  was  sustained  on  the 
ground  that  the  canal  was  of  great  benefit  to 
New  York  as  well  as  New  Jersey,  and  "if 
this  feature  had  been  lacking  the  decision 
would  probably  have  been  otherwise,  as  there 
would  have  been  no  use,  public  to  New  York, 
to  be  subserved."  It  Is  also  well  settled 
that  a  state  cannot  take  or  authorize  the 
taking  of  property  or  rights  in  proper^  dt- 
uated  in  another  state.  Nichols  on  Ekn.  Dom. 
1 10;  1  Lewis  on  Bm.  Dom.  (3d  Ed.)  |  886;  10 
Bnfi7.  U  &A  Sd.)  1061;  Gtoaby  t.  Hanover* 
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36  N.  H.  404;  n.  8.  t.  Ames,  1  Woodb.  &  M. 
76,  Fed.  Gas.  No.  14,441;  111.  State  Trnst  Co. 
T.  St  Louis  T.  M.  &  S.  Ey.  Co.,  208  III.  419, 
70  N.  E.  357.  "One  state  caanot  expropriate 
for  Its  public  purposes  property  within  tbe 
territory  of  another  state."  McCarter  r. 
Hudson  W.  Co.,  70  N.  J.  Bq.  695,  717,  65  Atl. 
489,  498,  14  L.  R.  A.  (N.  S.)  197,  207,  118 
Am.  St  Rep.  7B4,  774,  10  Ann.  CaS.  116,  125. 
"The  question  has  arisen  whether,  by  virtue 
of  tbe  right  of  eminent  domain,  one  state 
can  take,  or  subject  to  public  use,  land  in 
another  state,  and  the  decisioas  have  natural- 
ly been  against  such  a  power."  Holyoke  W. 
P.  Co.  T.  Conn.  R.  Co.,  52  Conn.  670,  576; 
8.  a  (C.  C.)  20  Fed.  71,  79. 

[10]  Tbe  principles  abore  stated  seem  to 
have  been  recognized  by  the  trial  court  in 
this  case,  if  we  may  refer  to  a  quotation  from 
the  opinion  of  the  learned  Judge  found  in 
the  brief  of  counsel  for  defendant  In  error, 
for  the  ground  of  the  decision  seems  to  hare 
been  that  the  proposed  irrigation  of  the 
lands,  which  lie  just  over  the  line  of  this 
state  In  the  state  of  Colorado,  will  be  ot 
material  benefit  to  a  considerable  part  of  tbe 
inhabitants  of  a  section  of  this  state,  since 
it  may  lead  to  the  growth  of  towns  and  the 
creation  of  new  channels  tor  the  employment 
of  capital  and  labor.  And  counsd  argue 
that  such  a  benefit  is  sufficient  In  the  part 
of  the  opinion  of  the  trial  court  found  quoted 
in  the  brief  it  was  said  that:  "Tbe  court  will 
take  judicial  notice  of  the  fact  that  the  city 
of  Cheyrane  and  sereral  incorporated  towns 
ot  Wyoming  are  located  m  near  the  lands, 
which  It  is  proposed  to  Irrigitte^  that  such 
lands  may  be  considered  tributary  tbereto, 
and  that  the  derelopmeat  and  settlement  of 
tliese  lands  would  be  of  considerable  benefit 
to  tlie  citizens  of  ttils  state  residing  In  said 
etty  and  towna  It  may  be  that  In  the  futnte 
a  town  may  be  located  within  the  state  of 
Wyoming,  and  wlOiln  bnt  a  few  hundred  teet 
of  these  lands;  and  even  should  ancb  town, 
or  the  Immediate  trading  point  for  the  future 
settlen  upon  theee  lands,  be  located  within 
fbo  state  of  Golorado.  Uie  central  trading 
point  for  wholesale  purposes,  and  fbr  the 
larger  wants  of  the  settlers  of  these  lands, 
would  be  the  dty  ot  (3ieyenne.  Therefore 
It  cannot  be  said  tliat  tbe  ultimate  purpose 
of  the  exerdse  of  eminent  domain  In  this 
oue  would  not  result  In  benefit  to  the  people 
of  this  state.  Unquestionably,  tbe  develop- 
ing and  settling  of  several  miles  of  the 
northern  [wrtion  of  Colorado,  Immediately 
adjacent  to  Wyoming,  would  be  of  great 
benefit  to  the  citizens  living  just  over  the 
line  In  Wyoming."  This  line  of  argument  Is 
not  without  some  force;  but  we  think  It  dis- 
regards or  misconcdves  the  theory  of  public 
Interest  supporting  the  exercise  of  eminent 
domain  for  Irrigation  works  or  the  Irrigation 
of  land,  and  would,  in  effect  if  sustained, 
permit  the  exercise  of  eminent  domain  In 
this  state  by  flie  state  cC  Goloradf^  w  any 


oth«r  state,  for  its  own  uses  and  purposes. 

We  are  not  required  in  this  case  to  dis- 
criminate between  a  public  use  and  a  private 
use  with  reference  to  the  taking  of  property 
uttdra  the  power  of  eminent  domain,  for, 
whether  our  Constttutlon  is  to  be  understood 
as  authorlzlug  such  taking  for  a  use  dis- 
tinctively private,  as  dlBtlngnlsbed  from  a 
public  use,  wben  the  purpose  thereof  is  Ir- 
rigation, or  as  declaring  that  any  taking  for 
irrigation  purposes  Is  for  a  public  use,  It 
clearly  authorizes  a  taking  for  such  purpose. 
It  is  provided  in  tbe  Constitution  as  follows: 
"Private  property  shall  not  be  taken  for 
private  use  unless  by  consent  ot  the  owper, 
except  for  private  ways  of  necessary,  and 
for  reservoirs,  drains,  flumes,  or  ditches  on 
or  across  the  lands  of  others  for  agricultural* 
mining,  milling,  domestic  or  sanitary  pur- 
poses, nor  in  any  case  without  due  compen- 
sation."  Article  1.  I  32.  "Private  property 
shall  not  be  taken  or  damaged  for  public  or 
private  use  without  just  compensation."  Ar- 
tide  1.  {  33.  It  was  said  la  Washington, 
referring  to  a  provision  like  that  contained 
in  section  32:  "Here  Is  an  Inference  so  strong 
as  to  amount  almost  to  an  affirmative  dec- 
laration that  private  property  may  be  taken 
for  private  use  when  tbe  use  Is  confined  to 
the  purposes  enumerated  In  tb»  provision, 
one  of  which  Is  ditches  on  or  across  the  land 
of  others  for  agrteultural  purposes;  and  It 
Is  no  strained  construction  of  the  provision 
to  say  that  this  includes  ditches  for  irri- 
gation purposes,  in  view  ot  tbe  vast  uxtaat 
ot  arid  land  within  oar  state  and  the  bene- 
fits of  irrigation  thraeto  in  the  Increase  ct 
Its  prodnctiTeness  and  Tslue.  The  very 
tiious^t  of  agriculture  In  connection  with 
this  vast  arid  portion  ot  our  state  suggests 
Irrigation  In  connection  therewitii."  State  ▼. 
Superior  Coort,  SO  Wash.  110  Pac.  4SSt, 
140  Am.  St  Rep.  883.  It  Is,  bowevw,  prop- 
er that  we  consider  the  use  tor  mida.  a  puis 
pose  in  its  rdatkm  to  tbe  neoessities  and 
welflare  of  the  stat^  to  ascertain  the  reason 
for  tiie  provlsltm  found  in  section  S2  and 
what  was  thereby  intended  to  be  aoctnnpllsh- 
ed,  or  what  Interest  of  the  people  was  Intend- 
ed to  be  sored,  for  It  Is  not  to  be  supposed 
that  die  intention  or  purpose  was  to  take 
the  jHroperty  ot  one  and  give  It  to  anothefp 
even  upon  the  paymrat  ot  just  oompensaUon, 
without  some  public  necessity  ox  advantage 
Nor  is  it  to  be  supposed  tbat  It  was  Intended 
to  authorize  a  taking  for  private  use,  whldi 
would  not  be  a  public  use  what  participated 
In  by  all  or  many  who  could  and  might  de- 
sire to  be  accommodated  by  the  proposed  res- 
ervoir, flume,  or  ditch.  If  a  reservoir,  or 
ditch  constructed  for  Irrigation  purposes  and 
to  furnish  water  to  any  who  might  apply 
therefor  wltbln  the  district  proposed  to  be  ir- 
rigated would  not  when  cwddered  as  a  pub- 
lic use,  authorize  a  taking  of  property  In  tids 
state,  such  taking  would  not  be  authorized 
for  a  private  use  oovflrlug  the  aune  district 
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In  this  respect  under  the  constitutional  pro- 
TiBloii9  aforesaid  there  la  no  difference  be- 
tween a  public  use  and  a  private  use.  A 
private  use  for  any  of  the  purposes  mention- 
ed In  section  82  Is  given  the  same  force  and 
effect  as  a  public  use,  and  no  greater.  In 
State  V.  Superior  Court,  supra,  the  court 
say:  "We  have  quoted  the  constitutional 
provision  which  dearty  indicates  that  prop- 
erty may  be  taken  under  the  power  of  eminent 
domain  for  certain  enumerated  private  uses, 
among  which  are  ways  for  ditches  for  agri- 
cultural purposes.  Wliile  this  provision  in 
terms  seems  to  give  the  power  for  private 
use,  it  was  evidently  adopted  upon  the  the- 
ory that  the  public  would  be  sufficiently  bene- 
fited by  the  taking  for  such  a  purpose  to  war- 
rant the  taking;  that  Is,  though  It  be  seem- 
ingly called  a  private  use  by  these  words  of 
the  Constltntlon,  it  is  also  in  effect  a  public 
use  in  view  of  the  necessities  of  a  state  like 
ours  having  vast  areas  of  arid  land."  Even 
without  such  constltntional  provision  the 
taking  of  land  for  an  irrigating  ditcA  in 
the  Western  states  where  the  lands  are  arid 
or  semlarld  has  been  upheld  as  for  a  pub- 
Ub  use,  regardless  of  the  number  of  acres  or 
distinct  tracts  or  farms  to  be  Irrigated  or 
the  number  of  Independent  owners,  such 
taking  being  held  permissible  for  the  purpose 
of  Irrigating  land  owned  by  a  single  individ- 
ual. Oury  V.  Goodwin,  3  Arls.  265,  26  Fac. 
877;  Nash  v.  Clark,  27  Utah,  75  Pat 
871,  1  L.  B.  A.  (N.  S.)  208,  101  Am.  St  Bep. 
9S3,  1  Ann.  Cas.  800;  Clark  v.  Nash,  108  U. 
S.  3tfl,  2S  Sup.  Ct  6fr6,  49  L.  Ed.  1085.  4 
Ann.  Cas.  U71;  FaUbrook  Irr.  Dlst.  v.  Brad- 
ley, 164  U.  8.  m  17  Sap.  Ct  06,  41  li.  Ed. 
860. 

[1 1  ]  Wbat,  then,  we  Inquire,  Is  the  public 
necessity,  benefit,  or  advantage  that  Justifies 
the  taking  of  land  for  an  irrigating  ditch 
or  other  Irrigation  works?  Mr.  Kinney,  in 
his  work  on  Irrigation  and  Water  Bights, 
says  that  the  reclamation  of  lands  In  the 
Western  states  has  been  declared  a  public 
use,  in  the  aid  of  which  the  right  of  emlnwt 
domain  may  be  exercised,  upon  the  theory 
that  although  It  may  benedt  the  Indivldnal 
directly,  the  Indirect  benefit  to  the  general 
public  Is  greater  by  permitting  the  upbuild- 
ing and  settlement  of  the  country."  Volume  2 
<Sd  Ed.)  I  106&  And  again,  referring  to 
the  line  of  antborltifla  as  to  what  oonstltatea 
«  public  use,  hiding  that  a  private  lndlvidv> 
ml  or  ooivoratl<m  may  owdemn  rights  of  way 
f ditches  where  the  sole  use  of  the  watw 
Is  by  the  In^vidaftl  or  corporatton,  that  au- 
thor sajre:  "This  is  mxm  the  theory  that 
the  physical  and  dlmatlc  ocmdittona  ot  the 
atate  are  such  tliat  tba  pnaaoOoa  ot  any 
great  Industry,  radi  as  irrigation,  •  •  • 
la  of  soffldent  Importance  in  the  upbuilding 
of  the  country  and  the  deveU^Ang  of  lt« 
natural  reeonrcea,  that  radi  a  nae  is  a  poUlc 
benefit  to  the  conminnity  at  laive,  and  there- 
fore It  la  a  public  us^  even  If  tb»  more 


direct  benefit  Is  to  a  private  Individual  or 
corporation."  Id.  {  1069.  Speaking  on  this 
question,  another  author  refers  to  the  fact 
that,  where  the  state  Is  dependent  for  Its 
prosperity  on  the  irrlgatlbn  of  ita  arid  lands 
as  a  whole,  it  la  held  immat^lal  whether 
one  or  many  proprietors  are  benefited  by  a 
particular  enterprise.  Nichols  on  Em.  Dom.  { 
253.  And,  referring  to  the  case  of  Fallbrook 
Irr.  Dlst  V.  Bradley,  supra,  it  is  said  that 
the  court  rested  Its  decision  on  the  ground 
that  in  a  state,  like  California,  embracing 
millions  of  acres  of  arid  lands  which  when 
left  in  their  original  condition  would  present 
an  effectual  obstacle  to  the  advance  of  a 
large  portion  of  the  state  in  material  wealth 
and  prosperity.  Irrigation  thereof  would  ben- 
efit the  public  of  the  whole  state,  and  was 
therefore  a  public  use.  Id.  S  252.  In  the 
case  so  referred  to,  Mr.  Justice  Peckham, 
delivering  the  opinion  of  the  court,  said  on 
this  subject:  "While  the  consideration  that 
the  work  of  Irrigation  must  be  abandoned  if 
the  use  of  the  water  may  not  be  held  to  be  or 
constitute  a  public  use  Is  not  to  be  regarded 
as  conclusive  in  favor  of  such  use,  yet  that 
fact  is  in  this  case  a  most  important  con- 
sideration. Millions  of  acres  of  land  other- 
wise cultivable  must  be  left  In  their  present 
arid  and  worthless  condition,  and  an  effectual 
obstacle  will  therefore  remain  In  the  way 
of  the  advance  of  a  large  portion  of  the  state 
in  material  wealth  and  prosperity.  To  ir-' 
rlgate  and  thus  bring  Into  cultivation  these 
large  masses  of  otherwise  worthless  lands 
would  seem  to  be  a  public  purpose  and  a 
matter  of  public  interest,  not  confined  to 
the  landowners*  or  even  to  <me  sectimL  of 
the  state."* 

In  the  case  of  Nash  v.  Clark,  supra,  the 
Supreme  Court  ot  Utah  sustained  the  right 
of  emlnrat  domain  in  cases  of  this  character 
solely  on  the  ground  that  the  Irrigation  of 
the  arid  lands  of  ttie  state  is  a  public  benefit 
The  court  speaking  by  Mr.  Justice  McCarty, 
say:  "In  view  of  the  physical  and  climatic 
conditions  In  this  ataCe.  and  in  the  light  of 
the  history  of  the  arid  West  which  shows 
the  marvdons  results  accomplished  by  ir- 
rigation, to  bold  that  the  nae  of  wator  fbi 
Irrlgatlra  la  not  In  any  senae  a  public  vm, 
and  thereby  place  It  wUJiln  the  power  of  a 
few  Indlvldnals  to  place  Inaormountable 
barriers  In  the  way  of  the  fntnra  wdfare 
and  proqpolty  of  the  state,  would  be  giving 
to  the  tnm  'publle  use*  altogetdier  too 
strict  and  narrow  an  Intmwetatlon."  The 
case  waa  affirmed  by  flw  Supreme  Oonrt  of 
the  United  States^  GlaA  t.  Nash,  snina. 
The  role  of  that  case,  that  tnlvate  wterpxiae 
may  constitute  a  public  xm,  Is  summarlnd 
In  WIel  on  Water  Bights  (2d  Bd.)  |  26S,  as 
follows :  '^Che  attnatton  of  a  state  and  the 
poaslUlitles  and  neceasltles  for  the  snocew- 
fol  prosecution  of  various  industries,  and 
peculiar  condltl<m  of  soli  or  climate  or  other 
peculiarities,  being  general,  notorious,  and 
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acknowledged  In  the  state  so  as  to  be  Judi- 
cially known  and  exceptionally  familiar  to 
the  courts  without  investlgatioii,  such  con- 
ditions Justify  a  state  court  in  upholding  a 
statnte  authorizing  the  taking  of  another's 
private  property  by  one  individual  for  his 
own  enterprise,  where  it  belleyea,  by  reason 
of  the  above,  that  such  a  taking  will,  through 
its  contribution  to  the  growth  and  prosper- 
ity of  the  state,  constitute  a  public  benefit, 
and  the  Supreme  Court  of  the  United  States 
will  follow  the  dedaion  of  the  state  court  in 
such  a  case." 

Stating  the  reason  and  the  necessity  caus- 
ing the  enactment  of  statutes  and  the 
adoption  of  the  rule  in  the  other  arid  land 
states  permitting  the  exercise  of  eminent 
domain  for  the  purposes  of  irrigation,  and 
applying  the  rule  in  Nebraska,  the  Supreme 
Court  of  that  state  say:  "Nor  were  the  con- 
ditions surrounding  the  people  of  the  Faci- 
flc  states,  when  the  foundation  was  laid  for 
the  body  of  their  laws  upon  the  subject, 
materially  different  from  those  which  to- 
day confront  the  western  half  of  our  own 
state.  We  behold  what  was  but  yesterday 
the  public  domain,  occupied  to  the  western 
limit  of  the  rain  belt,  so  called,  and  settlers 
eagerly  seeking  for  homes  in  the  semlarid 
region  beyond.  We  behold  thousanda  of 
acres  of  fertile  land  in  the  valleys  of  the 
Platte,  the  Lonps,  the  Elkhom,  and  the  Re- 
publican rivers,  practically  worthless  under 
existing  conditions  for  the  purpose  of  agri- 
culture, but  which  by  application  of  the 
waters  of  those  streams  may  be  made  most 
productive,  thus  not  only  supporting  the 
rapidly  increasing  population  of  that  Te- 
gion,  but  adding  largely  to  the  Wealth  and 
material  prosperity  of  the  state.  That  an 
undertaking  so  important  can  be  pr(»ecuted 
alone  through  the  agency  of  the  state  none 
can  doubt  The  reelamatioD  of  a  r^on  so 
vast,  equal  in  extent  to  more  than  one  state 
of  the  Union,  Is  surely  a  legitimate  function 
of  goTemment.  And  the  exercise  of  the  re- 
serve power  of  the  state  in  the  promotion  of 
an  enterprise  so  beneficial  is  not  even  in  a 
technical  sense  violative  of  the  restrictive 
features  of  the  Constitution."  Paxton  ft 
Hershey  Irr.  Co.  v.  Farmers'  ft  Meicbants* 
Irr.  Co.,  46  Neb.  SS4,  64  N.  W.  S48.  29  L  B. 
A.  85S.  50  Am.  St  Rep.  686. 

So  in  the  Washington  case  above  cited 
(State  V.  Sup^r  Court)  it  is  said:  "The 
benefit  to  the  public  which  supports  the  ex- 
ercise of  the  power  of  eminent  domain  for 
purposes  of  this  character  la  not  public 
serrloe,  but  U  the  development  of  the  re- 
«o«ro«  of  the  ttate,  and  the  increase  of  its 
wealth  generally,  by  which  its  citizens  inci- 
dentally reap  a  benefit  Whether  such  de- 
velopment and  increased  wealth  comes  from 
the  effort  of  a  single  IndlTidoal,  or  the  unit* 
«d  ^fortB  of  many,  In  onr  oplidon  does  not 
change  the  prlndide  npon  which  this  right 
tit  taxAnuA  domain  nsta.** 


Expressions  similar  to  fliose  contained  in 
the  cases  above  quoted  from  are  found  in  all 
the  cases  relating  to  the  exercise  of  the 
power  of  emlnoit  domain  for  rights  at  way 
for  Irrigating  ditches,  whenever  stating  the 
prindple  upon  which  the  exercise  of  that 
power  for  such  purpose  rests.  In  none  is 
the  exercise  of  the  power  for  such  a  puipoae 
based  upon  the  necessities,  or  the  physical 
and  climatic  conditions,  of  another  state. 
But  it  is  founded  upon  the  condtttons  and 
necessities  of  the  state  where  the  power  is 
to  be  exercised.  And  that  is  true  also  as  to 
other  purposes  more  or  less  analogous. 
Where  the  development  of  mines  is  held  to 
be  a  public  use,  it  is  because  of  the  public 
necessity  of  developing  the  mining  resources 
of  the  state  and  the  public  benefit  resulting 
from  such  development  Dayton  Bfln.  Ca  v. 
Seawell,  11  Nev.  394;  Butte,  ete,  By.  Co. 
V.  Montana  U.  Ry.  Co.,  16  Mont  504,  41  Pac. 
282,  31  L.  B.  A.  298,  60  Am.  St  Bep.  608. 
The  building  of  grain  elevators  was  held  to 
be  public  use  In  Minnesota  on  the  ground 
of  public  necessity  in  view  of  the  magnitude 
of  the  agricultural  interests  of  that  state. 
Stewart  v.  Great  Nor.  By.  Co.,  66  Minn.  517, 
68  N.  W.  208,  33  Ll  R.  A.  427.  And  in  sus- 
taining a  statute  as  a  proper  exercise  of  the 
power  of  eminent  domain,  which  authorized 
the  taking  of  a  right  to  flow  land  for  mill 
purposes  without  the  landowner's  consent 
but  upon  making  due  compensation  to  be  as- 
sessed In  a  proceeding  provided  for  that  pur- 
pose, the  court  referred  to  the  interest  of 
the  state  in  the  improvement  of  her  waiter 
powers  and  the  prosperity  arising  to  the 
state  from  the  development  of  those  natural 
resources.  The  court  said:  "Vo  state  of  the 
Union  is  more  Interested  than  ours  in  the 
Improvement  of  natural  advantages  for  the 
application  of  water  power  to  manufftctar^ 
ing  purposes.  •  *  •  The  present  pros- 
perity of  the  state  is  largely  due  to  what  has 
already  beoi  done  tomirds  dev^oping  these 
natural  advantages."  And  again:  "The 
business  of  manufacturers  and  mechanics  In 
this  state  is  largely  depmdott  on  the  use 
of  the  water  power.  To  create  a  water 
power  in  a  large  stream  suffid^t  for  manu- 
facturing on  an  extensive  scale.  It  Is  general- 
ly necessary  to  dam  the  water  in  the  stream 
itself,  and  also  to  raise  and  retain  it  In 
natural  or  artificial  reservoirs  connected  with 
the  stream.  *  *  *  In  most  cases,  to  do 
this,  the  right  to  flow  the  land  of  numerous 
proprietors  must  be  obtained;  and  an  Indi- 
vidual, or  a  few  individuals,  might  defeat  or 
greatly  embarrass  the  whole  oiterprlae  hy 
an  unreaaonaUe  and  obstliiate  refusal  to 
part  with  this  right  In  such  a  case  can  It 
be  doubted  tha^  to  ranore  this  obstacle  to 
a  great  public  Improvement,  in  which  large 
numbers  are  Interested,  would  In  the 
language  of  the  CtonslitBtkm,  for  the  bene- 
fit  and  weUhre  of  the  stete,*  and  that  a  prl< 
rate  right  taken  for  that  pnxposs  would  be 


Digilized  by  Google 


WyoJ        QROVEB  IRB.  &  LAND  GO.  r.  LOVELLA.  DITCH,  B.  ft  IBB.  00.  69 


taken  for  a  pnbUc  use  wltbln  the  legal 
meaniDff  of  tliat  term."  Great  FaUa  Itlg, 
Co.  V.  reniald,'47  N.  H.  444. 

Tbe  irrigation  of  land  In  a  nelE^borli^ 
etate,  and  so  also  the  building  of  a  rail- 
road In  that  state,  or  tbe  development  of  its 
mines  or  other  natural  resources,  may  no 
doubt  result  in  some  benefit  to  the  people  of 
this  state,  but  only  in  the  general  way  that 
one  state  Is  benefited  by  the  growth  in  in- 
dustrial actirities,  population,  and  wealth 
of  an  adjoining  state,  or  even  of  a  more 
distant  state  or  the  nation  at  large.  To  ac- 
cept that,  however,  as  a  suffident  reason  for 
taking  land  in  this  state  under  the  power 
of  eminent  domain,  if  for  the  purpose  of  ir- 
rigation, would  not  tend  to  advance  the  in- 
terest of  this  state  in  the  reclamation  and 
cultivation  of  its  lands,  or  the  development 
of  its  natural  resources,  but  tbe  effect 
might  be  entirely  the  reverse,  and  it  would 
abandon  the  principle  upon  which  the  r^ht 
to  exerdse  tbe  power  for  irrigation  and 
oth&e  analogous  purposes  has  been  assert- 
ed and  maintained.  The  headgate  and  dltdi 
by  which  water  for  agricultural  purposes  Is 
diverted  and  distributed  Is  not  the  use  for 
which  land  required  for  a  right  ot  way  Is 
taken;  tbe  use  authorizing  bu<^  a  taking  is 
the  ap[)llcatlon  of  the  water  to  the  land. 
The  use,  whether  public  or  private,  there- 
fore occurs  where  the  water  Is  applied; 
tbat  Is,  where  the  land  to  be  Irrigated  is  lo- 
cated. If  located  In  another  state,  the  use  is 
ther^  and  that  use  must  support  the  ex- 
ercise ot  eminent  domain  for  a  right  of 
tor  the  ditch,  if  it  is  to  be  supported. 
Since  In  this  case  it  appears  that  no  laud 
In  this  state  will  receiTe  for  Its  reclamation 
or  cultivation  any  of  the  water  to  be  diverted 
or  distributed  by  means  of  tbe  ditch,  bat 
the  water  is  to  be  entirely  devoted  to  the 
irrigation  of  land  In  another  state^  the  nse 
wUl  be  In  and  tor  that  state— for  Its  usee 
ud  purposes,  and  not  In  this  state  or  for 
any  of  its  irarposeB.  The  principle  above  dis- 
cussed, that  the  power  of  eminent  domain 
will  be  ezendseA  by  a  state  tm  its  own 
pnrpooes,  and  not  for  the  use  of  another 
state,  seons  tboefore  to  be  applicable. 
Clearly  the  state  of  Oolorado  cannot  ex- 
ercise the  power  in  this  states  and  any  au- 
thorl^  conferred  by  its  laws  to  do  so  wonld 
be  void,  for  it  is  fandamental  tiiat  the  sot- 
CTelgnty  of  any  government  is  limited  to 
perscms  and  prop»ty  wttbln  ttie  territory  it 
controls,  mchols  on  Bm.  Dran.  19;  Trom- 
bley  T.  Humphrey,  supra ;  Cbrosby  r.  Han- 
over,  86  N.  H.  404;  1  Lewis  on  Em.  Dom. 
(Sd  Ed.)  t  S8R. 

While  this  state  may  be  intraested  and 
even  indirectly  boieflted  In  tbe  manner 
above  indicated  by  tbe  reclamation  and  set* 
tlnnent  of  lands  In  another  states  It  would  be 
difficult,  we  think,  to  uphold  tbe  exercise  of 
^inent  dtnnaln  in  tbis  steto  on  tlie  ground 
tbat  ndi  reclamation  and  settlonent  In 


another  state  is  a  necessity  of  the  govem- 
m»it  of  this  state,  in  view  of  the  fact  that 
within  Its  own  boundaries  and  in  all  parts 
of  the  state  there  are  vast  areas  yet  unculti- 
vated capable  of  Irrigation  and  reclamation. 
And  this  power  of  eminent  domain  Is  found- 
ed upon  the  law  of  necessity,  for  "no  gov- 
ernment," says  Judge  Cooley,  "could  perpet- 
□ate  Its  existence  and  further  the  prosperity 
of  Its  people,  if  the  means  for  the  exer<^ 
of  any  of  its  sovereign  powers  might  be 
withheld  at  the  option  of  Individuals."  That 
eminent  Jurist  farther  says  that  the  power 
to  appropriate  must  in  any  case  be  Justi- 
fied and  limited  by  the  necessity;  "and 
whenever  In  any  Instance  the  government 
or  its  officials  shall  attempt  to  seize  and  ap- 
propriate that  which  cannot  be  needful  to  the 
due  execution  of  its  sovereign  powers  or  the 
proper  dlscba^e  of  any  of  its  public  func- 
tions, the  same  means  of  resistance  and  le- 
gal redress  are  open  to  the  owner  that  would 
be  available  In  case  of  a  like  sdzure  by 
lawless  individuals."  Trombley  T.  Hum- 
phrey, snioa. 

It  to  not  necessary  to  rest  our  conclusion 
al<me  up<m  a  consideration  of  these  general 
principles,  though  we  wonld  feel  content  to 
do  so,  In  the  absence  of  authority  upon  Oie 
precise  question  here  presented.  With  the 
«ceptioD  of  the  statement  found  In  the  opin- 
ion In  Thayer  v.  California  Development  Co., 
supra,  to  the  effect  tbat  a  public  use  in  Mex- 
ico of  water  ai^roprlated  and  diverted  In 
California  would  not  auUionze  tbe  exercise 
of  emiin^  dcouain  in  Oalifomia,  the  spedflc 
questlMi  as  to  tbe  rlglit  to  cwDdemn  land  In 
one  state  for  a  dltdi  to  Irrigate  land  In  an- 
other state  does  not  seem  to  have  been  de- 
cided or  considered  by  any  oonrt,  altboui^ 
we  tbink  the  nrlous  jndldal  expressions  and 
Intlmatlona  are  all  against  such  a  rlffbt  But 
tlio  question  aa  relating  to  other  usea  of  the 
water  of  natural  streams  has  been  considered 
and  the  right  to  take  land  In  one  state  nnder 
the  power  of  onlnmt  domain  for  an  enter- 
prise or  nse  in  another  stete  has  been  de- 
nied by  the  courte  of  the  state  wherein  tiie 
land  was  located.  We  refer  to  cases  arising 
nnder  the  BO-caUed  "Uill  Acts."  lAose  8ta^. 
ntes,  and  the  provlslonB  made  by  them,  are 
too  familiar  to  require  ^tended  explanation. 
It  Is  snffldent  to  say  that  the  purpose  tiiereof 
is  the  enoonragement  of  mills  by  authorizing 
their  owners  to  erect  a  dam  or  dams  and 
thereby  overltow  fba  lands  of  other  pwsons, 
by  paying  such  damages  as  may  be  assessed 
in  the  mode  preseiibed.  Tbe  authorised  pro- 
ceediiv  In  every  material  respect  COTresponds 
to  a  condemnation  proceeding,  and  sndi  stat- 
ntea  have  been  gomally  upheld  as  a  rightful 
exerdae  ot  the  power  of  emin»it  domain. 
Ingram  t.  Watw  Co.,  86  666.  66  AU. 
89B;  1  Lewis  on  Btan.  Dom.  <3d  Ed.)  280.  We 
have  referred  to  a  case  decided  in  New 
Hampshire  stating  the  ground  upon  whldt  a 
taUng  for  andk  a  porpose  haa  been  mstaln- 
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ed.  Mr.  JUaUoB  OUlEoM,  In  Holyoke  Gom- 
PU17  T.  Lymao,  10  Waa  fiOO,  SOT,  21  L.  Ed. 
188,  aUodad  to  tbe  matter  by  aaylng:  "An- 
thtnltar  to  met  dams  across  sudi  streams 
tor  mill  pnrposee  results  fnnn  tbe  ownetaUp 
of  tbe  bed  and  the  banks  of  tbe  stream,  or 
the  right  to  construct  tbe  same  maj  be 
acqnlred  by  leglslatlTe  grant;  In  cases  wbere 
the  Legislature  Is  of  the  opinion  that  the 
benefit  to  tbe  public  irill  be  oC  sufficient 
importance  to  rwder  It  emwdlent  tor  than 
to  exercise  the  right  of  eminent  domain 
and  to  authorize  such  an  interference  wltti 
private  rights.  Lands  belonginf  to  indlvld- 
nala  have  ottoi  been  condemned  tor  sndi 
purposes,  in  the  exercise  of  the  right  of  em- 
inent domain.  In  cases  where,  from  the  na- 
ture ot  the  country,  mill  sites  sufficient  In 
number  coold  not  otherwise  be  obtained,  and 
tbat  right  is,  eren  more  frequratly,  exercised 
to  enable  mUlowners  to  flow  tbe  water  back 
bey<md  their  own  limits,  In  order  to  create 
soffldent  power  or  liead  and  fall'to  operate 
their  mills." 

It  is  apparent  tbat  with  respect  to  tbe 
question  before  ns  there  Is  a  close  analogy 
between  tbe  taking  of  land  under  the  mill 
acts,  where  tbe  taking  is  caused  or  required 
by  the  necesalty  for  flowing  the  land  to  fur- 
nish power  for  tbe  mill  below,  and  the  tak- 
ing of  land  to  construct  a  ditch  to  carry  wa- 
ter for  irrigation.  In  two  cases  the  ques- 
tion arose  as  to  the  right  to  have  the  damage 
for  such  taking  for  mill  purposes  assessed 
under  the  statute  of  the  state  In  which  the 
land  flowed  was  situated,  where  the  mill  was 
located  In  another  stat^  and  in  both  casee 
the  right  was  denied.  Wooster  t.  Great 
Falls  Mfg.  Co.,  39  Me.  246;  SaUsbury  MUIs 
T.  Forsalth.  57  N.  H.  124.  See,  also.  Gould 
on  Waters  <3d  Ed.)  t  693 :  U.  S.  v.  Ames,  1 
Woodb.  A  M.  76,  Fed.  Gas.  No.  14,441.  Re- 
ferring to  the  statute  of  Maine,  the  court  in 
the  case  dted  from  that  state  say:  "The 
dam  which  causes  the  flowing,  the  mill  for 
the  benefit  of  which  such  flowing  is  permit- 
ted, and  tbe  land  overflowed,  or  the  property 
otherwise  damnified  by  these  erections,  are 
assumed  to  be  within  the  boundaries  of  the 
state,  and  within  legislative  Jurisdiction." 
And,  stating  tbe  conclusion  of  the  court  it 
is  said  that  "mills  without  the  Jurisdiction  of 
the  state,  not  being  subject  to  the  terms, 
conditions,  and  regulations  of  the  statutes, 
are  not  entitled  to  ita  benefits;  and  the 
common  law  remedy  remains  unaffected  by 
ita  provisions." 

In  the  New  Hampshire  case  of  Salisbury 
v.  Forsalth.  it  was  held  that  a  mlllowner, 
having  erected  a  dam  on  Its  land  in  another 
stat^  whereby  the  water  was  set  back  upon 
land  in  New  Hampshire,  could  not  by  peti- 
tion have  the  damage  assessed,  and  the 
righte  of  flowage  ascertained  and  fixed  under 
the  New  Hampshire  statute  for  the  encour- 
agement ot  manufactures.  The  opinion  con- 
tains an  interesting  and  able  discussion  of 


the  matter,  and  Is  particularly  persuatf  re 
upon  the  Questhm  as  tt  arises  In  this  cas^ 
for  it  answers  the  argument  here  made,  and 
whldb  was  made  in  that  cas^  that  a  mHI  in 
the  other  state  (Uassadius^te)  would  be  a 
boi^  to  New  Hampshire.  The  court  say: 
In  order  that  land  may  be  talwn  for  tUa 
purpose  against  the  owner's  consent,  the  com- 
mittee, and  ultimately  the  court,  must  be 
satisfied  tliat  audi  taking  is  and  may  be  of 
public  use  or  benefit  to  tbe  people  of  this 
state.  I  agree  with  counsel  for  the  defend- 
ant  that  the  act  goes  to  the  verge  of  the  con- 
stitutional power  of  the  Legtalatnre,  and  I 
may  aay  that;  but  for  the  authwltieB  by 
which  the  court  thought  they  should  be  gov- 
erned in  the  lAte  case  of  Amoskeag  Co.  r. 
Head  [06  N.  H.  8861, 1  should  find  great  dif- 
ficulty in  sustaining  it  But  giving  to  the 
act  the  widest  scope  and  effect  which  have 
been  thought  admissible  under  the  Constltu- 
tioi^  I  think  it  must  be  said  that  the  publie 
use  and  bateflt  intended  were  those  which 
would  arise  from  tbe  erection  of  milla  and 
the  employment  of  our  water  power  within 
our  own  limits,  and  not  outside.  It  certain- 
ly may  be,  la  one  sense,  of  public  use  and 
benefit  to  the  people  of  this  state  to  have  so 
good  and  so  rich  a  neighbor  on  the  south  as 
our  sister  commonwealth  of  Massadmsetts. 
:  Doubtless  it  may  be  of  benefit  to  our  peo- 
ple that  every  stream  whldi  fiows  from  this 
state  Into  that  should  be  skirted  with  man- 
ufacturing establishments  from  the  point 
where  it  leaves  our  borders  to  where  it 
empties  into  the  ocean;  that  thriving  and 
opulent  manufacturing  towns  should  spring 
up  along  the  line,  although  upon  the  other 
side;  and  that  the  industry,  enterprise,  and 
thrift  for  which  the  people  of  that  state  are 
so  Justly  renowned  should  be  stimulated  and 
encouraged  by  the  exercise  of  a  liberal  com- 
ity In  the  making  and  admlolstratlon  of  our 
laws.  It  may  be  of  publie  benefit  to  tbe  peo- 
ple of  this  state  that  the  city  of  Chicago  was 
rebuilt  after  the  great  fire  which  laid  so 
large  a  part  of  it  in  ashes  in  the  autumn  of 
1871.  It  perhaps  would  not  be  difficult  to 
show  that  no  inconsiderable  benefit  has  re- 
sulted to  our  people  from  the  rebuilding  of 
the  burnt  district  In  Boston.  I  do  not  see 
tbat  these  beneflte  differ  at  all,  unless,  it  may 
be  in  degree,  from  those  which  would  result 
from  the  building  of  a  dam  and  mills  for  the 
manufacture  of  cotton  and  woolen  goods  Just 
over  the  line  in  Massachusetts,  and  I  do  not 
think  they  are  such  as  could  have  been  in- 
tended by  the  act" 

Since  the  purpose  is  solely  to  irrigate 
lands  in  another  state,  it  is  not  material  that 
the  beadgate  is  to  be  located  but  a  short 
distance  above  the  southern  boundary  line  of 
this  state  or  tbat  the  lands  to  be  Irrigated 
are  located  Just  over  the  line  in  the  adjoining 
state.  It  would  make  no  difference  in  prin- 
ciple if  it  was  proposed  to  divert  the  water 
from  some  stream  In  the  Intwior  or  tise- 
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where  In  oar  state  mach  farther  removed 
from  the  lands  to  be  irrigated,  or  if  it  was 
proposed  to  irrigate  lands  In  another  state 
situated  at  a  greater  distance  beyond  our  ter- 
ritorial limits.  Nor  is  the  fact  material  that 
the  diversion  will  occur  below  that  of  any 
previous  appropriation,  so  far  as  the  right  of 
eminent  domain  is  concerned.  We  are  not 
here  considering,  and  have  not  deemed  it  nec- 
essary to  consider,  the  right  to  divert  and 
appropriate  water  in  this  state  for  the  par* 
pose  inroposed. 

The  statute  under  which  this  proceeding 
to  condemn  for  the  right  of  way  is  brought 
prescribes  that  "every  person,  association  of 
persons,  company  or  corporation  (the  word 
'corporation'  including  a  municipal  corpora- 
tion wherever  appearing  in  this  chapter),  or- 
ganised or  hereafter  organized  under  the 
laws  of  this  state,  or  under  the  laws  of  any 
other  state,  and  legally  doing  business  under 
the  laws  of  this  state,  who  shall  in  the  course 
of  their  business  require  a  way  of  necessity 
for  reservoirs,  drains,,  flumes,  ditches,  canals, 
or  electric  power  transmission  lines,'  on  or 
across  lands  of  others  for  agrlcultunU,  min- 
ing, milling,  domestic,  electric  power  trans- 
mlnioii,  municipal  or  sanitary  porposes,  shall 
have  power  and  are  authorized.  •  •  * " 
Gompb  St  t  8874.  The  authority  given  is  to 
enter  upon  any  land  for  the  purpose  of  ex- 
amining and  making  surveys  for  the  pur- 
poses mentioned,  and  to  bold  and  appropri- 
ate so  much  real  property  as  may  be  neces- 
sary for  the  location,  constmctlon,  and  con- 
venient maintenance  and  use  of  such  reser- 
voir, drain,  flume,  ditch,  canal,  or  electric 
power  transmission  line,  and  the  procedure 
Is  prescribed  In  succeeding  sections  for  the 
appropriation  and  condemnation  of  the  land 
■o  required.  It  Is  a  ftimlllar  elementary 
ptlnd^  that  the  laws  of  a  state  hare  no  er- 
traterritorlal  effect  And  it  is  not  necessary 
for  a  state  statute  to  contain  words  express- 
ly conflnlng  Its  (q;>eratlon  withfai  the  stata 
That  it  Is  so  confined  is  goierally  understood. 
It  is  therefor  not  a  strained  construction  of 
the  statute  conferring  authority  to  appropri- 
ate and  condemn  land  for  a  right  of  way  for  a 
ditch  for  agricultural  purposes,  that  it  Is  In- 
tended to  be  confined  not  only  to  a  right  of 
way  wltMn  the  state,  but  as  well  to  agricul- 
tural purposes  within  the  state.  The  author- 
ity is  no  doubt  conferred  to  encourage  agricul- 
ture within  the  state.  If  the  legislative  power 
exists  to  make  the  authority  broader  than 
that,  and  extend  It  to  agricultural  purposes 
beyond  the  boundaries  of  the  state.  It  should 
be  so  extended,  If  at  all,  by  the  Legislature, 
and  by  words  clearly  showing  an  Intention  to 
do  so.  In  a  concurring  opinion  in  Salisbury 
Mills  V.  Forsalth,  supra,  It  was  said:  "It  Is 
one  of  the  plainest  elementary  rules  that  no 
Legislature  can  extend  its  laws  to  territory 
beyond  the  borders  of  Its  own  state.  How, 
then,  can  the  courts  of  this  state  have  any 


jurisdiction  over  dams  and  mills  in  another 
state?"  And  in  Wooster  v.  Great  Falls  Mfg. 
Ck>.,  supra,  It  was  said  by  the  court:  "All 
legislation  Is  necessarily  territorial  The 
statutes  of  a  state  are  binding  only  within 
Its  Jurisdiction.  The  Legislature  cannot,  if 
they  would,  authorize  acts  to  be  done  in  a 
foreign  territory.  •  •  ♦  They  cannot  af- 
fect or  control  property  elsewhere,  and  it  Is 
not  to  be  presumed  they  intended  to  exceed 
their  Jurisdiction."  Mr.  Justice  Story,  in 
Famum  v.  Blackstone  Canal,  1  Sumn.  62, 
Fed.  Cas.  No.  4,675,  remarked:  "Every  Leg- 
islature, however  broad  may  be  Its  enact- 
ment Is  supposed  to  confine  them  to  cases 
or  persons  within  the  reach  of  its  sover- 
elgnty." 

Again,  it  might  be  difllcult  to  find  author- 
ity in  this  statute  to  condemn  land  for  the 
benefit  of  the  business  of  a  foreign  corpora- 
tion conducted  exclusively  In  another  state. 
What  is  meant  by  the  words  "who  shall  in 
the  course  of  their  business  require  a  way 
of  necessity,"  etc.,  in  immediate  connection 
with  the  provision  authorizing  the  taking  of 
land  for  a  reservoir  or  ditch  for  agricultural 
pui-posea  by  a  foreign  corporation  "legally 
doing  business  under  the  laws  of  this  state"? 
Was  it  intended  or  not  that  the  right  of  way 
should  be  required  only  In  the  course  of  the 
business  legally  done  or  to  be  legally  dime 
by  the  foreign  corporation  under  the  laws  of 
the  state?  Our  laws  do  not  control  the  af- 
fairs of  a  foreign  corporation  within  the 
state  where  it  is  Incorporated,  but  only  its 
business  within  this  stat&  The  construction 
and  maintenance  of  the  ditch  in  this  state 
the  petitioner  would  seem  to  he  merely  inci- 
dental to  its  business  of  irrigating  and  cul- 
tivating lands  for  agricultural  purposes  in 
Oolorado.  is  that,  then,  a  business  to  which 
the  statute  refers  in  authorizing  the  taking 
of  land  for  a  right  of  way  in  Hda  state  wh^ 
required  by  a  foreign  corporation  in  the 
course  of  its  business,  In  view  of  the  provi- 
sion of  the  section  extending  the  authority  to 
a  foreign  corporation  "legale  doing  business 
uhder  the  laws  of  this  state,"  or  is  that  au- 
Uiorlty  omferred  upon  such  corporation  tot 
any  business  wherever  carried  imT  These 
questions  seem  to  be  pertinent,  but  we  need 
not  do  more  than  suggest  them,  for  ire  are 
satisfied  upon  the  other  grounds  abore  stated 
that  the  petitioner  has  shown  no  i^t  under 
the  Conatltntion  or  statutes  of  this  state  to 
condemn  the  land  In  controversy.  For  that 
reason  the  donurrer  should  have  been  sus- 
tained, and  for  the  same  reason  the  facts 
stated  in  the  amended  petition  are  Insuffi- 
cient to  support  the  Judgment  The  Judg- 
ment therefore  must  be  reversed,  and  the 
cause  will  be  remanded,  with  directions  to 
vacate  the  order  and  Judgment  confirming 
the  report  of  the  commissioners  and  granting 
the  right  to  take  and  use  the  land  of  the 
defradant  below  for  the  purpose  spedfled  in 
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tbe  amended  petition,  and  enter  the  proper 
order  or  Jndsment  denying  that  light  in  ac- 
cordance with  the  views  aiid  concloalons 
herein  expreaaed. 
Reversed. 

SCOTT,  a  X,  and  BBABI^  J.,  concnr. 


FRHMONT  LODGE.  NO.  11,  L  O.  O.  F.  t. 
BOARD  OF  GOM'RS  OF  FRE- 
MONT COTINTY. 

(Sapreme  Gonrt  of  Wroming.   April  7,  1918.) 

1.  Afpeai.  aitd  Ebrob  (I  281*)— Motion  tob 
New  Tbial— Necesbitt. 

Where  no  motion  for  new  trial  was  filed 
below,  the  jndgment,  in  ao  far  as  applicable  to 
proceedings  In  erxor,  became  final  on  the  date 
of  its  enbr. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Ceat  Die.  |{  1600-1661,  9Sm,  S2S1: 
Dec  big.  I  281.*1 

2.  Affeai,  and  Ebbob  (|  S88*)~Wbit  ot  Eb- 
Boa— Tike  roB  Suing  out. 

Under  Gomp.  St.  1910,  1  5122.  providing 
that  no  proceeding  to  reverse  ar  modify  a 
judgment  or  final  order  shall  be  commenced 
unless  within  one  year  after  the  rendition 
tJiereof,  or  in  case  the  peracm  entitled  to  Huch 
proceeding  is  under  diaabiUty*  but  that  the 
court  rendering  luch  Judgment  or  making  Buch 
final  order  may  upon  application  of  the  party 
desiring  to  institute  the  proceeding,  by  an  or- 
der duly  entered  of  record,  give  to  a  party  a 
reasonable  extesdon  of  time  in  which  to  Inati- 
tnte  tiiem,  a  writ  ot  error  sued  oat  more  than 
a  year  after  the  rendition  of  final  judgment  by 
a  party  not  nnder  any  disability,  and  who  made 
no  application  for  the  eztenaion  of  time,  comes 
too  fate  and  moat  be  dismiased. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error.  Gent.  Dig.  U  1877,  iSlS;  Dec;  Dig.  { 
88a*] 

Error  to  Dlatrict  Gotirt,  Fremont  Conuty; 
Charlea  H  Carpenter,  Judge. 

Action  between  the  Board  of  County  Com- 
mlBsioners  of  the  Connty  of  Fremont  and 
the  Fremont  Lodge  No.  11  (tf  the  Inde- 
pendent Order  of  Odd  Fellaw&  There  was 
a  Judgment  for  the  first-named  party,  and 
def^dant  brings  error.  Dismissed. 

B.  H.  Fourt,  of  Lander,  for  plaintiff  In 
wior.  R.  B.  Landfalr,  Go.  and  Pros..  Atty., 
of  Landw,  for  d^oidant  In  orror. 

SCOTT,  CL  J.  Tlie  plaintiff  In  wror  seeks 
by  proceedings  In  error  to  reverse  a  Jodgoient 
filed  and  entered  of  record  <hi  January  16, 
1811,  tu  tbe  district  court  ot  Frem<mt  conn- 
ty. 

[1]  It  does  not  ajvear  tram  the  zectnd 
here  presented  that  there  was  any  motion 
for  a  new  trial  filed  or  presoited  to  the  court 
below,  and  It  follows  that  the  Judgment^  In 
so  far  as  proceedii^  In  exror  are  concerned, 
became  final  on  the  date  above  mentioned. 
Conradt  ▼.  Leppw,  18  Wyo.  99,  78  Paa  1,  8 
Ann.  Gas.  627. 

[Z]  The  petition  in  error  was  filed  In  tUs 
court  on  April  16, 1912,  or  one  year  and  three 


months  after  the  judgment  was  rendered. 
Section  6122,  Compiled  Statutes  1910,  iwo- 
vides  that:  "No-  proceeding  to  revoree,  va- 
cate, or  modify  a  Judgment  or  final  ordw 
shall  be  commenced,  unless  within  one  year 
after  the  r^dltlon  of  tbe  Judgment,  or  the 
making  of  the  final  rader  couq^alned  of; 
or,  in  case  the  person  entitled  to  such  pro- 
ceeding Is  an  Infant,  a  married  woman,  a 
person  of  unsound  mind,  or  In  prlstm,  within 
one  year,  as  aforesaid,  exclusive  of  the  time 
of  such  disability:  Provided,  however,  that  the 
court  rendering  such  Jndgm^t  or  making 
such  final  order  upon  application  of  the  party 
desiring  to  Institute  such  proceeding  and  up- 
on making  to  said  court  a  snfltdent  showing 
that  said  party  will  be  unavoidably  prevail- 
ed from  Instituting  such  proceeding  within 
said  time,  shall,  by  an  order  duly  ratered  of 
record,  give  to  said  party  a  reasonable  ex- 
tension of  time,  not  exceeding  eighteen 
months,  within  which  to  institute  such  pro* 
ceedlng."  It  does  not  appear  tcom  the  rec- 
ord that  this  case  falls  within  any  of  the  ex- 
ceptions contained  In  that  section,  or  that 
there  was  any  application  made  to  the  trial 
court  for  an  ^ctenslon  of  time  vlthln  whldi 
to  Institute  proceedings  In  errors  as  therdn 
provided. 

Upon  this  state  of  the  record,  this  court  Is 
without  Jurisdiction  to  entertain  the  attempt- 
ed proceedings  In  error,  and  the  petition 
will  be  dismissed. 

Dismissed. 

POTTER  and  BEARD,  JJ.,  concnz. 


LAUGHLnr  T.  STATE  BOARD  OF  CON- 

TBOIi  et  sL 
(Supreme  Court  of  Wyoming,  Ai^  T,  1018.) 
'Watebs  and  Waibi  OouiBO  (1  27*)— Bs- 

TABUSHHEKT  OT  BnUVOIB— ASPUOATIOir 

—Laches. 

Where  an  apidteatlon  to  the  state  en- 
gineer for  permlsMon  to  construct  a  reservtte 
was  returned  for  additional  Information  con- 
cerning the  titie  to  the  right  of  way  for  the 
snpply  ditch*  the  outlet  reservote,  mm  the  land 

{>roposed  to  be  irrigated,  a  delay  in  forniah- 
ng  sndi  Information  from  Hay  14th  to  June 
26th  following  was  not  such  laches  as  consti- 
tuted an  abandonment  or  forfeiture  of  the  ^ 
plication  as  against  a  subsequent  applicant. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  19;  Dec.  Dig.  | 
27.*] 

On  petition  for  rehearing,  Dmled. 
For  former  f^dnlon,  see  128  Paa  617. 

SCOTT,  a  J.  The  d^mdants  In  error 
have  filed  a  petition  for  a  reheulng.  It  Is 
here  urged  as  In  their  brief  filed  on  the 
original  hearing  that  Laughlln's  appUcaUon 
filed  on  Ifoy  14,  1908,  was  abandoned  1^ 
him  and  superseded  by  his  andlicathm  filed 
on  June  26,  1906.  It  was  insisted  on  the 
farmer  hearing  and  here  that  the  last  ap- 
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pUeatkm  bting  complete  in  form,  and  not  In 
words  expressly  referring  to  the  former  ap- 
plication, must  be  construed  as  an  original 
application  independent  of  tbe  former.  It 
will  be  remembered  that  the  first  application 
which  we  held  anfficlent  in  form  under  the 
statute  was  received  and  filed  for  record 
In  the  office  of  the  state  engineer,  and  then 
returned  without  approval  or  rejection  to 
Laughlln  with  a  request  for  additional  in- 
formation. 

It  is  contended  that  an  application  such 
as  this  mar  be  returned  for  correction  or 
amendment,  and  will  be  allowed  to  be 
amended,  provided  that  In  the  meantime 
no  other  valid  aiq:>Ucatlon  for  a  primary 
permit  had  Intervened.  The  application  of 
May  14,  1908,  for  the  primary  permit,  was 
not  Inherently  defective.  As  said  in  tbe 
opinion  filed,  It  "measured  up  to  tbe  re- 
quirement of  the  statute,'^  and  the  engineer 
called  for  no  amendment,  but  for  additional 
information  with  reference  to  the  applica- 
tion. This  was  fully  discussed,  and  we 
need  not  here  go  over  the  question  again. 

It  Is  contended  that  from  May  14,  1908, 
to  June  26th  following  was  an  unreasonable 
time  for  lAughlln  to  take  in  order  to  fur- 
nish the  information  called  for.  It  does 
not  appear  from  the  record  that  Langblin 
expressly  al»ndoned  his  first  application,  or 
that  he  was  guilty  of  laches  in  famishing 
the  information  called  for.  On  the  con- 
trary, considering  the  character  of  the  In- 
formation called  for  and  furnished,  we  are 
unable  to  understand  how  such  laches  could 
be  imputed  to  him  as  would  work  an  aban- 
donment or  forfeiture  of  his  first  applica- 
tion which  was  pending  at  the  Ume  the  per- 
mit was  granted  to  the  administrator  of  the 
Carroll  estate^ 

We  are  of  the  opinion  that  all  of  the 
questions  presented  tu  this  application  were 
discussed  and  decided  in  the  original  opin- 
ion, and  we  adhere  to  the  conclusion  reach- 
ed therein. 

Behearing  denied. 

POTTBIB  and  BHABD,  JJ^  OMkcur. 


THAL  T.  BADKE  &  CO.   (Civ.  l^tSO.) 

(District  Court  of  Appeal,  First  Dtstiict;  OsB- 

foruia.    Feb.  5.  1918.) 

Apfeal  anu  Bkbob  (I1061*)— Habmltbs  Bb- 

SOB— AnUISSIOIf  OT  EVIDBNCI. 

Baling!  as  to  the  admission  of  evidence 
upon  facts  admitted  In  the  pleadings  are  harm- 
less. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  IMg.  ||  4101-4170;  Dwx  Dig.  i 
10B1.*1 

Appeal  from  Superior  Court,  (Sty  and 
County  of  San  Francisco;  Jas.  M.  Troutt, 
Judge. 

Action  by  F.  M.  Thai  against  Badke  ft  Co. 


From  a  Judgment  for  plaintiff,  Osfoidant 
appeals.  Afflrmed. 

Henry  0.  Schaertstf,  of  San  Frandsco*  and 
D.  Hadsell,  of  BeAeley.  for  appellant 
Lucius  L.  Solomons,  of  San  Frandsco,  for 
reqMmdent 

MUBPHET,  Judge  pro  tern.  Action  for  re- 
covery of  balance  due  for  goods,  wares,  and 
merchandise  sold  and  delivered  by  plaintUFs 
assignor  to  defendant  Appeal  from  the  Judg- 
ment on  a  bill  of  exceptions. 

It  will  be  unnecessary  to  consider  the  eped- 
ftcatlons  of  errors  pointed  out  by  the  appel- 
lant in  the  rulings  of  the  trial  court,  as  all 
tbe  alleged  errors  have  reference  to  the  adr 
mlsslbllity  of  testimony  offered  to  controvert 
facts  admitted  by  the  pleadings.  The  par- 
chase  and  receipt  of  the  goods  are  admitted 
by  the  answer;  the  defendant  contending, 
however,  that  tbe  purchase  was  made  upon 
the  representation  of  the  plaintUFs  assignor 
that  the  goods  would  have  a  "ready  and  easy 
sale,"  and  that  If  they  did  not  have  a  "ready 
and  easy  sale"  as  represented,  the  plaintiff's 
assignor  would  "exchange  other  goods,  wares, 
and  mer<liandlse  of  other  sorts  for  them"; 
that  the  goods  "did  not  and  have  not  had  a 
ready  and  easy  sale,  and  that  85  per  cent 
thereof  remains  In  defendant's  possession." 

Under  the  conditions  above  set  out,  the 
court  proceeded  to  hear  proofs  of  the  sale 
and  delivery  of  the  goods,  and  in  so  doing 
committed  all  of  the  errors  complained  of. 
tManlfestly  any  such  errors  would  be  imma- 
terial and  harmless.  No  complaint  Is  made 
of  errors  In  admitting  evidence  relative  to 
the  defense  above  indicated  of  an  agreemoit 
for  the  return  and  exchange  of  goods.  As 
to  this  issue,  the  court  found  ''that  the  sales 
of  merchandise  were  made  to  the  defendant 
absolutely  and  unconditionally."  ,  This  dis- 
poses of  all  of  the  objections  nuide  by  tlw 
appellant 

l%e  Judgment  Is  affirmed. 

We  concur:  HALL^  J.;  LSNNON.  P.  J. 


PEOFLB  T.  LAWLOB.    (Gr.  4SS.} 

(District  Court  of  AppeaLFirst  District.  GaB- 
fomla.  Jan.  81.  1913.  Behearing  Doiled  by 
Supreme  Court  March  81,  1913.) 

1.  iNnioTUEirr  amd  Iktobhation  (|  72*)  — 

'TARnEBIKQ"— NATUBB  OB  0»FBHSB— StAT- 

tniiS. 

St  1911,  p.  9,  provlaes  Uiat  any  person 
who  shall  procnre  for  a  female  a  place  as  In- 
mate in  a  oouse  of  prostitution,  or  as  inmate 
of  any  place  In  which  profltitudon  is  encourag- 
ed or  allowed  within  tiie  state,  shall  be  guilty 
of  pandering.  Held  that  the  acta  enumerated 
and  denounced  in  tbe  statute  being  stated  dis- 
janctively,  an  Information  stating  one  or  more 
of  the  acts  specified  stated  an  osense  and  was 
not  defective  for  tsUure  te  aUege  the  conunls- 
Bion  ot  tiSl  the  acts  spedSed  conjunctively. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Informatlott,  Cent  Dig.  H  196-3^5;'  Dec. 
Dig.  {  72.*] 
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2.  CBimitAL  IiAtr  (I  899*)  —  CSoitDUCT  or 

.     COUNHBD—CONTBOL  BT  COUBT. 

Where  cotueel  for  accused,  becaoBe  of  a 
"fanlt  oil  hii  voice"  and  a  zehl  in  the  canae 
of  Mb  dieot,  unconBdousl^  appeared  in  a  men- 
acing and  tbreateolns  attitude  in  the  crosa-ex- 
amination  of  proBecntriz.  it  was  proper  for  the 
conrt,  in  the  exercise  of  its  discretionary  ri^fat 
to  regulate  the  conduct  of  the  trial*  to  admonish 
and  restrain  counsel  with  reterenc*  to  his  con- 
duct toward  the  witness. 

[Ed.  Note.— For  other  caBei,  lee  Criminal 
Law,  Gent  Die.  H  166S,  1666;  Dee.  Dig.  | 
689.*] 

8.  CxnavAi.  Law  (|  606*)— Tkuz<— CkHrooor 
— Dbczabationb  of  Judbb. 

It  was  improper  for  the  court,  in  attempt- 
ing to  restrain  a  menacing  and  threatening  at- 
titude at  defendant's  counsel  in  the  examina- 
tion of  prosecQtrix,  to  Inform  her  that,  if  nec- 
essary, the  court  would  hare  all  of  the  police 
force  to  protect  her;  the  law  having  provided 
other  less  spectacular  methods  for  effectually 
dealing  with  mlacondact  on  tdie  part  of  an  at* 
tomey, 

[Bd.  Note.— For  other  cases,  see  Criminal 
l4gr^Ceiit  Dig.  II  1524-1533;  Dec.  Dig.  | 

4.  Cbihinal  Law  (|  1044*)— TuAii— SIiscon- 

OnCT  OF  JUDQE— NeCESSITT  OF  OBJECTION. 
Where  the  trial  'judge,  during  the  cross- 
examination  of  prosecutrix  by  defendant's  coun- 
sel, used  improper  language  direct  to  counsel 
in  admonishing  him  for  what  the  court  thought 
was  Improper  conduct  in  the  cross-examinatioQ 
of  the  witness,  and  it  did  not  appear  that  the 
court's  language  bad  any  reference  to  defend- 
ant, it  was  not  available  aa  error,  in  the  ab- 
sence of  objeiitdon  made  thereto  and  a  request 
that  the  court  admonish  the  Jury  not  to  con- 
sider the  same  at  the  time. 

[Eld.  Note.— For  other  cases,  see  Criminal 
LAW^ent  Dig.  ||  2672,  2674,  2675;  Dee.  Dig. 

Cbiuinal  Law  (||  007.  780*)  -  "Aoooh- 

PI.ICES' '— iNSTBUCnOHS. 

Pen.  Code,  |  31,  provides  that  all  persona 
concerned  in  the  commission  of  a  crime,  wheth- 
er they  directly  commit  the  act  constituting  the 
offense  or  aid  in  its  commission,  are  accomplic- 
es. Section  1111  declares  that  a  conviction 
cannot  be  had  on  the  testimony  of  an  accom- 
plice unless  he  be  corroborated  bv  such  other 
evidence  as  ehall  tend  to  connect  aim  with  the 
offense,  which  corroboration  is  not  sufficient  if 
it  merely  shows  the  commlsslou  of  the  offense 
or  the  circumstances  thereof.  Held  that,  where 
af'cused  was  charged  with  pandering  in  that  he 
placed  a  female  in  a  house  of  prostitution,  abd 
tiie  keeper  of  the  house,  after  having  been 
promised  immunity,  testified  that  defendant 
brought  prosecutrix  to  witness  to  put  prosecu- 
trix to,  work  as  a  prostitute,  end  contracted 
with  witness  for  room  in  her  hoase,  which  with 
witness*  knowledge  and  consent  was  to  be  oc- 
cupied by  prosecutrix  for  the  purpose  of  pros- 
titution, the  witness  was  an  "accomplice,*'  and 
It  was  error  for  the  court  to  refuse  toi  charge 
on  accomplice  testimony  and  the  necessi^  for 
corroboration  thereof  to  authorize  a  conviction. 

[Ed.  Note.— For  other  eases,  see  Crimiual 
Law,  Cent  Dig.  U  1062-1096. 1850-1663;  Dec. 
Dig.  H  007,  7%i" 

For  other  deflDiUoUS,  see  Worda  and  Phrases, 
Ttd.  1,  pp.  75-70;  vol  8,  p.  VSffL] 

6b  Cbihinal  Law  (|  1163*)— Afpbai^Effeot 
OF  Kbrob. 

Under  Coost  Amend,  art  6,  i  4%,  provid- 
ing that  so  conviction  shall  be  reversed  for 
misdirection  of  the  jury,  unless  after  an  exami- 
nation of  the  entire  case,  including  tiie  evi- 
dence, tiie  coart  shall  be  of  the  oiunion  that 


the  error  has  resnlted  In  a  miscarriage  of  jus- 
tice, prejudice  la  not  presumed  from  error  in 
tlie  refusal  of  a  request  to  charge,  but  it  is 
the  duty  of  the  appellate  court  to  examine  the 
evidence  and  determine  whether  a  miscarriage 
of  justice  has  resulted  therefnnn. 

[Ed.  Note,r— For  other  eases,  lee  Criminal 
Law,  Gent  Dig;  H  8090-S089;  Dea  Dig.  | 
1163.*] 

7.  CannNAL  Law  (i  1173*)  — ApfbaZi— Bb- 

viBw — Habhlbss  Ebbob. 

Where,  in  a  prosecution  for  pandering, 
there  was  amply  suffideut  evidence  to  •ttstam 
a  conviction  without  that  of  the  keeper  of  the 
house  of  prostitotioa  to  which  prosecutrix  had 
been  taken  by  accused,  and  who  was  an  ac- 
complice In  the  crime,  defendant's  conviction 
will  not  be  set  aside  for  the  court's  error  In 
refusing  to  charge  on  accomplice  testimony,  un- 
der Const  Amend,  art  6,  |  4^,  providing  that 
no  conviction  shall  be  set  amde  for  misdirec- 
tion of  the  jury,  unless  the  appellate  court  is 
of  the  opinion  that  It  baa  restuted  In  n  mlscar* 
riage  of  justice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  3164-8168;  Dec.  Dig.  | 
1173.*] 

Appeal  from  Snpodor  Gonr^  <^  and 
County  of  San  Frnndsco;  Frank  H.  Dnnne, 

Judgfc 

James  Lawlor  was  convicted  of  pandering 
and  he  appeala  Affirmed. 

Cbaries  S.  Peery.  of  San  Frandaco,  fw 
appellant  U.  S.  Webb,  At^.  Gen^  tor  the 
Statei 

LBNNON,  p.  J.  [t]  This  Is  an  appeal 
from  a  Judgment  of  final  conviction  and 
from  an  order  denying  a  new  trial  in  a 
case  wherein  the  defendant  was  charged 
with  the  crime  of  pandering,  as  defined  by 
a  recent  enactment  of  the  Legislature  (Stats. 
1911,  p.  9),  one  clanse  of  which  provides 
that:  "Any  person  who  shall  procure  for  a 
female  person  a  place  as  Inmate  in  a  house 
of  prostitution  or  as  Inmate  of  any  place  in 
which  prostitution  is  encouraged  or  allowed 
within  this  state  *  •  •  shall  be  guilty  of 
a  felony,  to  wit  pandering.  •  •  • "  This 
clause  of  the  statute  constituted  the  charging 
part  of  the  information  upon  which  the  de- 
fendant was  convicted.  The  d^eodant,  upon 
hie  arraignment  interposed  a  demurrer  to 
the  Information,  based  upon  all  of  the  stat- 
utory grounds,  which  was  disallowed;  and 
it  is  now  insisted,  as  we  understand  the  con- 
tention of  counsel  for  the  defendant  that 
the  demurrer  should  have  been  sustained 
upon  the  ground  that  the  Information  did 
not  state  a  public  offense  In  this:  That  the 
charging  part  thereof  was  not  founded  upon 
and  did  not  Include  all  of  the  acts  and  con- 
duct which  the  statute  enumerates  and  de- 
nounces In  Its  definition  of  the  crime  of  pan- 
dering. In  other  words.  It  is  the  contention, 
apparently,  of  counsel  for  the  defendant 
that  the  doing  of  any  one  of  the  acts  enu- 
merated and  denounced  in  the  statute  will 
not  alone  constitute  the  offense  of  pander- 
ing; and  that,  in  order  for  the  Information 
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In  the  present  case  to  state  sacb  offense,  It 
wonid  have  been  neceeaary  to  allege  conjunc- 
tlTel7  tbe  commission  by  the  defendant  of  all 
of  tbe  acts  and  things  enumerated  In  and 
denoanced  by  tbe  statute.  Tbere  Is  no  merit 
In  tblB  contention.  Clearly  the  statute  In 
gaestion  contemplates  that  tbe  commlsdon, 
either  s^rately  or  all  together,  of  tbe  se- 
ries of  acts  enumerated  therein  may  and 
will  constltnte  tbe  offense  of  pandering.  As 
was  said  In  tbe  Matter  of  Roberts,  157  CaL 
472,  108  Fac.  315,  the  statute  In  question  'Is 
written  in  tbe  dlsjunctlTe  throughout;  and 
the  several  offenses  therein  described  are  ap- 
parently as  distinct  and  Independent  of  eadi 
other  as  if  they  bad  been  enacted  In  separate 
■ections.  In  general,  when  such  form  of  ex- 
pression is  used,  the  effect  of  the  language 
pertaining  exclusiTely  to  each  off«ise  de- 
scribed is  not  affected  or  modified  by  tbe 
words,  used  solely  In  describing  tbe  other 
offenses;  but  the  description  of  each  is  to 
be  considered  as  if  it  stood  alone  and  were 
lead  in  conjuncttoa  with  the  general  words 
applying  to  all." 

The  people  elected  in  the  case  at  bar  to 
<iharffe  aod  prosecute  the  defendant  upon 
Qiat  clansft  of  tbe  statute  In  question  which 
declareB  every  person  gnQty  of  the  crime  uf 
pandering  who  "shall  procure  for  a  female 
peram  a  plaoe  as  Inmate  In  a  house  of  pros- 
titution or  as  an  inmate  of  any  Place  in 
which  prostitution  Is  encouraged  or  allowed 
within  ttala  stata"  This  clause  of  the  8ta^ 
ate  dearly  ccmtemplates  and  proTides  for  a 
case  entirely  distinct  from  those  cases  pro- 
vided for  and  denounced  In  the  remaining 
dauaee  of  the  statute;  and  It  is  well  settled 
that,  whm^  In  flftflnlpg  an  oltense,  a  statute 
numerates  and  denounces  a  series  of  acts, 
the  commission  of  a  single  enumerated  act 
will  constltnte  tbe  offense.  People  Frank, 
28  OaL  607;  People  t.  Leyshon,  108  CaL 
440,  41  Fac.  480;  People  t.  Bamnovltch,  16 
Cat  .  An?.  427,  117  Paa  S72. 

Oounsel  for  Uie  defendant  complains  blt- 
tnly  of  a  rebuke  administered  to  him  by  the 
trial  judge  during  the  course  of  the  cros»- 
examlnation  ot  tbe  complaining  witness,  and 
Insists  that  the  remarks  of  the  trial  Suiige, 
althongb  directed  to  connsel  personally,  must 
have  opoated  to  the  prejudice  of  the  defuid- 
flnt  TbA  Incident  ref^red  to  is  shown  by 
the  record  to  be  as  follows :  "The  Court: 
Don't  ydl  at  the  wltuees,  Mr.  Peery.  Mr. 
Peery:  That  Is  one  of  tbe  faults  of  my 
Tolce,  If  your  honor  please.  Tbe  Court  [to 
tbe  witness] :  I  don't  want  you  to  be  afraid 
of  any  one  here.  There  Isn't  anybody  In  this 
room  that  you  need  be  afraid  of,  and.  If  nec- 
essary, we  will  have  all  tbe  police  force  to 
protect  you.  [To  counsel  for  defeudantl : 
And  I  don't  want  any  nonsense,  and  I  don't 
want  you  to  shout  at  this  witness.  Mr. 
Peery:  I  don't  want  to  shout  at  her.  I 
have  never  browbeaten  a  witness  in  my  life, 
but  I  am  going  to  examine  this  witness. 


«6 

Tbe  Court:  You  are  going  to  do  It  under 
tbe  court's  direction.  Mr.  Peery:  I  was 
never  guilty  of  yelling  at  a  witness  or  of 
showing  disrespect  to  tbe  court  The  Court : 
Your  attitude  Is  menacing  and  throating, 
and  I  don't  like  It  Mr.  Peery:  I  never 
acted  otherwise  than  as  a  gentleman,  and 
I  resent  those  remarks  of  tbe  court  I  have 
a  reputation  as  a  gentleman  at  this  bar  for 
20  years.  If  I  have  a  witness  that  I  think 
Is  unwilling  and  concealii^  something,  I 
have  a  right  to  bring  It  out  Mr.  McNutt 
(assistant  district  attorney) :  You  have  not 
got  her  gnesBlng  now,  so  go  on." 

[2]  It  Is  the  undoubted  right  of  a  trial 
court,  within  the  limits  ot  a  sound  discre- 
tion, to  control  and  regulate  tbe  conduct  of 
a  trial ;  and  It  is  tbe  duty  of  such  court  to 
promptly  and  plainly  ezerdse  that  right  ot 
Its  own  motion  for  tbe  protection  of  a  wlt- 
n^  under  examination,  wbenevor  It  appears 
to  the  court  that  the  conduct  or  attitude  of 
counsel  towards  the  witness  is  "menacing 
and  threatening."  In  tbe  preset  case  It  la 
apparent  from  that  portion  of  tbe  record 
berelnb^ore  quoted,  that  counsel  tor  tbe 
defendant,  because  ot  a  "fault  of  bis  voice" 
and  a  commendable  Eeal  in  tbe  cause  of  his 
client  unconsciously  itrovoked  tbe  interim 
ence  and  admonitlfm  of  tlie  trial  judge ;  but 
whether  such  provocatton  was  conscious  or 
unconscious.  Its  effect  upon  tbe  witness  must 
have  been  tbe  same,  and  therefore  the  trial 
judge  Is  not  to  be  censured  for  acting  opon 
appearanoa 

[S]  Wblle  conceding  tbe  rlgbt  of  the  trial 
Judge  to  control  tbe  conduct  of  tiie  trial,  we 
do  not  wish  to  be  understood  as  commaidlng 
the  propriety  of  employing  the  police  force 
of  a  munldiuUlty  for  flie  purpose  of  snbduit^ 
a  single^  belligerent  lawya.  However  war- 
like a  lawyer  may  be  In  any  given  case^  he 
may,  it  seems  to  ns,  be  q>eedlly  subdued  and 
readily  restored  to  reason  by  other  means  and 
methods  within  the  power  of  tbe  court  which 
would  be  less  spectacular  and  more  ta  keep- 
wltb  the  dignity  of  the  bendt  and  the  elder- 
ly administration  of  Justice.  "This,  howev- 
er, is  a  tempMttmental  and  ethical  matter 
addressed  to  tbe  courts  own  sense  of  ivo- 
prlety,  and  its  conduct  In  that  respect  is  not 
subject  to  review  by  the  appellate  court 
save  to  consider  whether  it  has  tended  to 
prejudice  tbe  defendant**  People  v.  Ssafc- 
Bur,  161  Cal.  636,  119  Pac.  1083. 

[4]  We  do  not  ctmslder,  and  we  are  una- 
ble to  conceive,  that  tbe  jury  could  possibly 
construe  the  remarks  of  the  trial  judge  as 
a  personal  reflection  upon  the  defoidant 
Evidently  the  trial  judge  was  directing  bis 
remarks  solely  to  counsel  for  tbe  defendant 
That  this  is  so  is  manifest  from  tbe  lan- 
guage complained  of,  and  fr<Hn  the  further 
fact  that  the  admonition  of  tbe  trial  judge 
was  resented  by  couns^  for  def«idant  as  a 
personal- affront  rather  than  as  a  suggestion 
which  tended  to  the  injury  ot  tbe  d^uul- 
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ant  Howerer  that  may  be,  no  objection 
was  made  at  the  time  that  the  language  and 
conduct  of  the  trial  judge  might  have  oper- 
ated to  the  prejudice  of  the  d^endant;  and 
It  has  been  repeatedly  held  that,  U  the  trial 
conrt  commits  a  sui^osed  or  an  apparent 
Infraction  of  the  defendant's  rights,  It  is  the 
duty  of  his  counsel  to  make  Immediate  ob- 
jection thereto  upon  that  ground,  and  at  the 
same  time  request  the  court  to  adm<mlsh  the 
Jury  against  being  Influenced  by  the  Irreg- 
ularity objected  ta  In  the  absnice  ot  sudi 
an  objection  and  request,  the  Irregularity 
complained  of  will  not  be  con^dered  by  this 
conrt  People  t.  Bishop,  134  Cal.  682,  66 
Fac.  076;  People  t.  Amer,  8  Cal.  App.  137, 
96  Pac  401;  People  t.  Shears,  133  Cat.  154, 
65  Pac.  295;  People  t.  Beaver,  83  CaL  410, 
23  Pac.  321;  People  v,  Crosby,  17  CaL  App. 
618,  120  Paa  441;  People  t.  Bradbury,  151 
Cal.  875,  01  Pae  497. 

The  defendant  nrgee  a  rero-sal  of  the 
Judgment  because  of  tine  refnsal  of  tlie  trial 
court  to  glTe  the  jnry  several  requested  In- 
structions upon  the  rale  of  law  conc«nlng 
accompllcea,  and  Qie  necessity  for  the  corrob- 
orattoQ  of  tb^  testimony  befcwe  a  conTic* 
tlon  can  be  had. 

IB]  These  instructlcms  wwe  requested  be- 
cause of  tbe  foct  that  one  Uadge  Dell,  the 
keeper  of  the  bouse  of  prostitntloD  wherein 
It  was  alleged  and  shown  the  defendant  pro- 
cured  a  place  as  Inmate  tor  the  complaining 
witness,  was  called  and  sworn  as  a  witness 
fbr  the  people^  Under  a  promise  of  immtmlty 
from  tb»  prosecution  for  the  same  offmse  for 
which  the  defendant  was  being  tried,  sbe 
testified.  In  effect  that  Lawlor,  Ota  defend- 
ant had  conversed  with  her  abont  "bringing 
his  girl  [the  complaining  witness]  from  San 
Jose"  for  the  purpose  of  patting  her  to  work 
as  a  prostitute;  tiiat  Lawlor  had  contracted 
wttb  her  [Hadge  Dell]  for  a  room  in  her 
bouse  whidi,  with  bar  knowledge  and  con- 
sent was  to  be  occupied,  and  was  subsequent- 
ly occupied,  by  the  complaining  witness  for 
the  purpose  of  inrostltutlon.  **A11  persons 
concerned  in  the  commission  of  a  crime 
whetbw  they  directly  commit  the  act  con- 
stituting the  offoise  or  aid  In  its  commission, 
are  accomplices"  (Pen.  Code,  I  81);  and 
"Whoever  the  commission  of  a  crime  In- 
volves the  co-operation  of  two  or  more  people 
the  guilt  of  each  will  be  determined  1^  the 
nature  of  that  co-operation.  Whwiever  the 
cooperation  of  tiie  pardes  is  a  corropt  co- 
operation fiien  always  those  agents  are  ac- 
complices, even  as  at  common  law  th^  were 
principals"  (People  v.  Coffey.  161  CaL  433, 
110  Faa  001,  30  U  B.  A.  IN.  SJ  704).  Sec- 
tion 1111  ot  tbe  Penal  Codi^  as  it  existed 
when  the  present  case  was  tried,  provides 
that:  "A  conviction  cannot  be  had  upon  the 
testimony  of  an  accomplice,  unless  he  be  cor^ 
roborated  by  such  other  evidence  as  shall 
tend  to  connect  the  defendant  wltii  the  com- 
mission of  the  offense ;  and  the  corroboration 
is  not  sufficient  if  It  merely  shows  tbe  com- 


mission of  tbe  offoise  or  ttie  circumstances 

thereof." 

[I]  The  question  as  to  whether  or  not  a 
person  In  any  given  case  is  an  accomplice 
Is  usually  a  question  of  fact  arising  from 
the  evidence,  and  ordinarily  must  be  deter- 
mined by  the  jury.  People  v.  Coffey,  supra. 
It  Is  the  sworn  duty  of  a  trial  court  In 
charging  a  Jury,  to  state  to  them:,  either  up- 
on Its  own  motion  or  at  the  request  of  the 
defendant  all  matters  of  law  necessary  for 
their  Information  (Pen.  Code,  ||  1093,  1127); 
and  whether  or  not  Madge  Dell  was  an  ac- 
complice of  the  defendant  to  the  extent  that 
die  knowingly  aided  and  abetted  the  defend- 
ant In  procuring  a  place  for  the  complaining 
witness  as  an  Inmate  In  a  house  of  prostitu- 
tion was,  under  all  of  the  circumstances  of 
the  present  case,  a  question  of  fact  which 
should  have  been  submitted  for  determina- 
tion to  the  jury,  with  proper  instructions 
from  the  trial  court  not  only  defining  an 
accomplice,  but  declaring  as  well  the  man- 
datory rule  of  law  that  a  defendant  could  not 
be  convicted  upon  the  uncorroborated  tesU- 
mony  of  an  accomplice. 

The  failure  of  the  court  to  charge,  at  Uie 
request  of  the  defendant,  upon  any  matter 
of  law  ai^Ucable  to  the  facta  of  the  case 
is  tantamount  to  a  misdirection  of  the  jury. 
No  objection  can  be  taken  to  the  instructions 
requested  by  the  defendant  upon  the  subject 
of  accomplices;  and  for  the  trial  court  to 
refuse  them  was.  In  the  absence  of  other  in- 
structions upon  the  same  subji^t  clearly 
error.  Conceding  tbe  error  in  this  behalf, 
the  question  then  arises  as  to  whether  or  not 
It  was  prejudidal  «rror  whl<^  resulted  In 
rendering  tbe  conviction  of  the  defendant  a 
miscarriage  of  Justice  within  the  meaning 
of  the  constitutional  amendment  (section  4)i 
of  article  6)  recently  adopted  by  the  people. 

Although  the  Penal  Code  of  this  state  de- 
clares that  a  conviction  cannot  be  bad  up(m 
the  uncorroborated  testimony  of  an  accom- 
plice, and  while  it  Is  clear  that  this  Is  a  mat- 
ter of  law  which,  whm  warranted  by  the 
evidence  In  any  given  case,  the  trial  court 
Is  In  duty  bound  to  state  in  Its  charge  to  the 
Jury,  nevertheless  the  section  of  tbe  Constttn- 
tlou  Just  mentioned  distinctly  dedares  that: 
"No  Judgment  shall  be  set  aside  or  a  new 
trial  granted  In  a  criminal  case  on  the  ground 
of  misdirection  of  tbe  Jury  •  •  •  unless, 
after  an  examination  Ot  tbe  entire  case, 
including  tbe  evidence,  the  court  shall  be 
of  tbe  opinion  that  the  error  complained  of 
has  resulted  in  a  miscarriage  of  justice." 

[7]  While  this  provision  of  the  Constitution 
la  far  from  b^ng  self-explanatory  of  Its 
scope  and  ^ect  and  although  It  has  never 
bem  constmed  and  applied  by  onr  Supreme 
Court  plainly  the  purpose  of  its  adoptlm 
was  to  expedite  and  make  certain  the  ad- 
minstration  of  Justice  by  rendolng  of  no 
avail,  upon  appeal  to  this  court  errors  occur- 
ring during  the  trial  of  a  criminal  cass^ 
eitiier  in  the  diarge  of  the  trial  conrt  or 
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as  to  any  matter  of  pleading  or  procedure 
wblch  cannot  be  fairly  said,  upon  a  reTlew 
of  the  evidence  in  tbe  entire  case,  to  have 
resulted  In  a  miscarriage  of  Justice.  In  other 
words,  tbe  rule  formerly  in  vogue  that  prej- 
udice Is  presumed  to  tkSTe  resulted  to  a  de- 
f^dant  from  any  substantial  error  or  Ir- 
regularitr  occurring  during  the  course  of  a 
criminal  trial  had  been  effectively  abrogated 
by  the  constltntlonal  provision  under  con- 
slderatliHi,  which,  as  we  read  it,  declares 
that,  where  error  or  irr^rnlarlty  appears  In 
the  conduct  of  a  trial,  it  is  the  duty  of  the 
appellate  court  to  examine  the  evidence  up- 
on the  whole  case,  and,  if  possible,  ascertain 
therefrom  whether  or  not  the  error  or  Ir- 
r^ularlty  con4)lalned  of  did  in  fact  operate 
to  the  Injury  of  the  defendant  to  the  extent 
that  It  may  be  justly  said  that  his  convic- 
tion was  a  miscarriage  of  justice.  Jn  order 
to  comply  with  the  mandate  of  the  Constitu- 
tion, there  is  no  escape  from  the  conclusion, 
it  seema  to  us,  that  we  are  called  upon  and 
compelled  to  weigh  the  evidence  upon  which 
the  conviction  waa  had,  and  then  decide 
whether  or  not  the  error  or  irregularity  com- 
plained of  bad  the  effect  Indicated.  If  these 
views  be  correct,  then  it  must  follow  that 
where,  in  any  given  case,  it  appears  to  the 
satisfaction  of  this  court,  from  a  reading  of 
the  evidence  adduced  upon  tSie  whole  case, 
tiiat  the  verdict  found  by  the  jury  was  just, 
and  would  have  been  the  same  notwlthstand- 
lug  tbe  error  or  irregularity  complatned  «f, 
a  new  trial  will  not  be  ordered. 

Applying  these  views  to  the  case  at  bar, 
we  have  carefully  examined  &e  record  be- 
fore us  and  find  therein  evidence  which, 
apart  tram  the  testimony  of  Madge  ful- 
ly supports  and  Justlfles  the  verdicts— that 
is  to  say,  the  defendant  could  and  should 
have  been  convicted  of  the  offense  diarged 
against  him  without  the  aid  of  the  testimony 
of  Madge  Dell — and  It  is  cratain,  it  seems  to 
us,  tliat.  If  the  people  had  rested  their  case 
without  calling  her  as  a  witness,  the  case 
made  against  the  defoidant  would  neverthe- 
less have  been  so  complete  and  conclusive 
that  the  jury  could  not  have  honestly  and 
justly  returned  a  different  verdict.  In  short, 
we  are  convinced  that  the  defendant  would 
have  been  convicted,  even  If  the  requested 
Instructions  had  been  given,  and  therefore 
their  refusal  cannot  be  said  to  be  a  control- 
ling, or  even  a  contributing,  cause  of  the 
verdict. 

We  are  not  unmindful  of  the  suggestion  that 
under  the  rule  formerly  In  vogn^  and  often 
invoked  In  the  disposition  of  criminal  ap- 
peals, it  conld  be  said  that  the  jury  might 
have  based  its  verdict  solely  upon  the  testi- 
mony of  Madge  Dell,  and  therefore  prejudice 
would  be  presumed  from  the  failure  of  the 
trial  court  to  Instruct  the  Jury  upon  the  sub- 
ject of  accomplices.  Tbe  rule  of  the  Con- 
stitutton,  however,  does  not  deal  In  presump- 
tive prejudice^  nor  permit  us  to  speculate 


upon  tiie  possibilities  which  may  have  In- 
duced the  verdict  of  the  jury.  No  presump- 
tion of  prejudice  arises  from  the  mere  fact 
of  error.  On  the  contrary,  It  must  affirma- 
tively aiq;>ear  to  this  court  ttiat  the  defendant 
has  been  substantially  injured  by  the  error 
complained  of.  No  such  showing  has  beoi 
mad^  nor,  we  take  it,  can  be  made  under 
all  the  evidence  in  this  case. 

It  follows,  from  what  has  been  said,  that 
the  misdirection  of  the  jury  complained  of 
affords  no  sufficient  warrant  to  this  court 
for  the  reversal  of  the  case.  The  defendant 
complains  of  sevoal  rulings  of  the  trial  court 
made  In  the  admission  and  rejection  of  evi- 
dence. We  have  carefully  examined  the  rec- 
ord, especially  with  respect  to  the  rulings 
called  in  question;  and,  without  specifying 
each  ruling  In  detail,  it  is  Bufflcl«it  to  say 
t3iat  we  are  of  the  opinion  that  no  prejudicial 
error  was  committed. 

The  jndgmoat  and  order  are  affirmed. 

We  ocmcar:  HALI^  J.;  MURPHET,  Judge 
pro  tern. 


In  re  DAVIDSON'S  IBSTAm 

FERGUSON  et  aL  v.  rREY.    <Civ.  1,286.) 

(Diatrlct  Court  of  Appeal,  First  District,  Cali- 
fornia.   Feb.  7,  J918.   Rehearing  Denied 
by  Supreme  Court  AprU  8»  1918.) 

1.  EXKOCTOBS  AHD  AOiaNIBTBATOBS  (I  814*) 

— Pbocudihob  vob  DisraisnnON— Pixad- 
zna. 

Where  an  adminlBtrator  filed  a  petition 
asking  distribution  of  tbe  entire  estate  to  him- 
self, but  on  the  heating  atipnlated  with  the  oth- 
er claimants  that  the  matter  should  be  submit- 
ted to  the  court  on  an  agreed  statement  of 
facts,  he  thereby  waived  the  filing  of  formal 
written  objections  to  his  petition. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  1274-1297; 
Dec.  Dig.  I  814.*] 

2.  Appbai.  ano  Ebbob  (|  719*)— Assiormknts 
OF  Ebbos— Nboxssitt. 

Where,  on  the  hearing  of  an  administra- 
tor's petition  for  distribution  of  the  estate, 
the  matter  was  submitted  on  an  agreed  state- 
ment of  facts  covering  all  Jurisdictional  mat- 
ters as  well  as  all  facts  upon  which  the  rights 
of  the  parties  depended,  no  assignment  of  er- 
rors waa  necessary  to  the  con^eration  of  an 
appeal  from  the  decree  of  distribution;  the 
agreed  statement  taking  tits  idace  oi  and  bav- 
Lng  the  force  and  effect  of  an  onattaeked  fled- 
bag  of  facta. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2868-2982,  8^;  Dca 
Dig.  I  719.*] 

3.  HOSBANn  AND  WlTC  (|  274*)— COKUQiniT 
Pbopbstt  oir  Dbaih  or  Subtivob. 

Civ.  Code,  |  1888,  snbd.  8^  ^ovldlng  that 
where  an  Intestate  is  a  wMow  or  widower  and 
leaves  no  issue,  and  the  estate  or  any  portion 
thereof  was  the  common  property  of  the  hites- 
tate  and  his  or  her  deceased  spouse,  while  such 
spouse  was  living,  the  property  shall  go  one 
half  to  the  kin  of  the  deceased  spouse  and  the 
other  half  to  tbe  kin  of  intestate,  apidies  to  tibe 
property  of  a  wife  dying  Inteatate,  which  waa 
community  property  at  the  time  of  the  hus- 
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band's  death,  altliousfa  the  husband  left  a  will 
giving  all  of  hit  eitate  to  the  wife^ 

[Ed.  Note^For  other  cases,  see  Husband 
and  WUe,  0«nt  Dig.  U  1(I2&-1061;  Dee.  Dig.  I 
274.*] 

4.  StIPUUTIONS  (I  18*)— AOBBBD  STAXIIIBIIT 

OF  Facts— CONBTBUcnoN. 

Where  an  administrator's  petition  for  dis- 
tribatlon  was  submitted  on  an  agreed  statement 
of  facts,  stating  that  the  administrator  was 
the  sole  sarrlvlng  heir  at  law  and  next  of  kin 
of  the  intestate,  but  also  stating  that  the 
property  la  dispute  had  been  community  prop- 
erty of  intestate  and  her  husband  up  to  the 
time  of  his  death,  and  that  other  claimants 
were  the  next  of  kin  of  the  husband,  the  state- 
ment that  the  administrator  was  the  sole  heir 
aod  next  of  kin  was  not  concInslTe  that  he  was 
entitled  to  inceeed  to  the  entire  estate. 

[Ed.  Note^For  other  caaes,  see  Stlpulatlona. 
Cent  Dig.  II  41-64;  Dec.  Dig-  I  !&*] 

Appeal  from  Superior  Oonr^  City  and 
Gonnty  of  San  Francisco;  J.  T.  Coffey, 
Judge. 

Petition  br  tniliam  A.  Fr^  for  tbe  dla- 
trlbntlon  of  the  estate  of  EUlza  Ann  Darld- 
son,  deceased.  From  the  final  decree  of  dts- 
trlbntlon,  Hden  Fergnson  and  others,  claim* 
ing  an  interest  in  the  estate,  appeaL  Be- 
Tersed  and  remanded,  with  directions. 

SulllTan  &  Sullivan  and  Thea  J.  Roche, 
all  of  San  Frandsco.  for  appellants.  John 
O.  Jury,  of  Son  Francisco,  for  restrandent. 

HAUj^  J.  This  Is  an  appeal  from  a  final 
decree  of  distribution  made  and  entered  in 
the  matter  of  the  estate  of  Eliza  Ann  David- 
son, deceasedt  whereby  the  court  distributed 
the  entire  estate  of  said  deceased,  who  died 
intestate,  to  respondent,  who  Is  the  surviv- 
ing brother  of  said  deceased,  to  the  exclusion 
of  the  appellants,  who  are  the  surviving  sis- 
ter and  the  children  of  a  deceased  brother 
and  of  two  deceased  sisters  of  Walter  Park 
Davidson,  the  predeceased  husband  of  Eliza 
Aim  Davidson,  deceased.  Tbe  appeal  comes 
to  this  court  upon  a  settled  .bill  of  exceptions, 
from  which  it  appears,  among  other  things, 
that  respondent,  In  the  capacity  of  adminis- 
trator of  the  estate  of  Eliza  Ann  Davidson, 
filed  a  petition  for  final  distribution  of  said 
estate,  in  which  he  recognized  tbe  claim  of 
appellants,  as  the  sister  and  nieces  and 
nephews  of  tbe  predeceased  husband  of  tbe 
deceased,  to  take  one-half  of  such  portion  of 
tbe  estate  of  decedent  as  had  been  tbe  com- 
munity property  of  decedent  and  her  prede- 
ceased husband  at  the  time  of  his  death,  or 
was  the  proceeds  thereof.  Subsequently,  aft- 
er a  change  of  attorneys,  respondent  filed  an 
amended  and  supplemental  petition,  in  which 
be  aslced  distribution  of  the  entire  estate  to 
himself  as  tbe  surviving  brother  of  deceased. 

Appellants  filed  no  written  objections  to 
this  amended  and  supplemental  petition,  but 
appeared  at  tbe  hearing  thereon,  and,  as 
appears  from  the  bill  of  exceptions,  "All  of 
the  parties  interested  In  tbe  distribution  of 
said  estate  then  and  there  stipulated  that 
the  matter  of  the  lUstrtbiitlon  of  said  estate  be 


submitted"  upon  an  agreed  stat^nent  of 
facts,  which  is  set  forth  in  the  bill  of  excep- 
tions. No  other  evidence  was  Introduced, 
and  after  the  presentation  of  the  agreed 
statement  of  facts,  as  appears  from  the  bill 
of  exceptions,  "said  petition  and  amended 
and  supplemental  petition  for  distribution 
of  said  estate  was  sutmiitted  to  the  court  for 
decision."  Respondent  insists  that  the  ap- 
pellants have  no  right  to  appeal  nor  to  be 
heard  upon  tbe  record  before  this  court,  be- 
cause they  made  no  written  objections  to  the 
amended  petition,  and  the  bill  of  exceptions 
contains  no  specifications  of  errors  relied 
upon. 

[1]  Respondent  is  In  no  position  to  object 
that  no  written  objections  were  filed  to  his 
amended  and  supplemental  petition.  Appel- 
lants apiKared  and  respondent  stipulated 
with  them  In  open  court  "that  the  matter  of 
tbe  distribution  of  tbe  estate  be  submitted 
upon  the  following  agreed  statement  of  facts," 
which  statement  of  facts  set  out  the  claim  of 
appellants  to  a  distributive  share  of  tbe  es- 
tate of  decedent  This  was  a  waiver  of  tbe 
necessity,  if  any  existed,  for  appellants'  filing 
any  formal  written  objections  to  tbe  amended 
petition  for  distribution. 

[21  Neither  is  any  assignment  of  errors 
necessary  to  tbe  consideration  of  this  appeal. 
The  agreed  statement  of  facts  set  forth  in 
the  bill  of  exceptions  covers  all  Jurisdictional 
matters  necessary  to  support  a  decree  of  dis- 
tribution, as  well  as  all  tbe  facts  upbn  which 
the  respective  rights  of  appellants  and  re- 
spondent to  any  portion  of  tbe  estate  of  de- 
cedent depend.  Snch  an  agreed  statement  of 
facts  takes  the  place  of,  and  has  tbe  force 
and  effect  of,  an  unattached  finding  of  facta 
made  by  the  court  Burnett  t.  Pacheco,  27 
Cal.  408 ;  Muller  t.  Rowell.  110  Cal.  S18,  42 
Pa&  804 ;  McMenomy  t.  White,  115  Cal.  339, 
47  Pac.  100 ;  Conway  v.  C.  K.  of  A.,  137  Cal. 
384,  70  Pac  223.  Tbe  question  Is  thus  prop- 
erly before  this  court  as  to  whether  or  not 
the  facts  set  forth  in  the  agreed  statement 
of  facts  support  tbe  Judgment  and  decree  of 
the  court 

[3]  It  appears  from  tbe  agreed  statement 
of  facts  that  decedent  died  Intestate  January 
16,  1011,  leaving  surviving  as  her  only  next 
of  Idn  a  brother,  William  A.  Frey,  the  re- 
siWDdent  herein.  All  of  tbe  property  of 
wtilch  she  died  possessed  or  seised,  bsto 
some  enumerated  personal  effects,  had  been 
tbe  community  property  of  decedent  and  her 
predeceased  husband,  Walter  Park  Davidson, 
at  tbe  time  of  bis  death,  or  was  the  proceeds 
thereof  Walter  Park  Davidson  left  surviv- 
ing him  at  his  death  as  bis  only  heirs  at  law 
said  Eliza  Ann  Davidson,  his  widow,  and  the 
appellants  herein,  who  were  his  sister  and 
the  children  of  a  deceased  brother  and  sis- 
ters. He  left  a  will  which  was  duly  admit- 
ted to  probate,  in  which  he  devised  all  of  his 
estate  to  his  vrlfe,  Eliza  Ann  Davidson,  and 
all  the  residue  of  his  estate  was  distrtbut- 
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ed  to  her  by  the  decree  of  distribution  m^de 
in  the  matter  of  bis  estate,  In  wblcb  de- 
cree the  whole  of  the  residue  of  ttie  es- 
tate of  said  Walter  Park  DaTldsoa  was 
adjudged  to  be  community  property  of  him 
and  his  said  wife. 

Under  the  facts  above  stated.  It  Is  clear 
that  the  dlstrlbntloa  of  the  property  left  by 
the  intestate  decedent,  Eliza  Ann  Davidson, 
which  had  been  and  was  the  community  prop- 
erty of  said  decedent  and  her  husband  at  the 
time  of  his  death,  or  was  the  proceeds  there- 
of, should  have  been  distributed  In  accord- 
ance with  the  provisions  of  subdivision  8  of 
section  1386  of  the  (Kvll  Code,  which  provides 
that  "If  the  deceased  is  a  widow,  or  widower, 
and  leaves  no  Issue,  end  the  estate,  or  any 
portion  thereof,  was  the  common  property 
of  such  decedent  and  his  or  her  deceased 
spouse,  while  such  spouse  was  living,"  such 
proper^  shall  go  one  half  to  certain  desig- 
nated kin  of  the  deceased  spouse,  and  the 
other  half  to  certain  designated  kin  of  de- 
ceased. This  section  of  the  law  determines 
the  succession  to  all  property  left  by  the 
surviving  spouse,  who  dies  a  widow  or  wid- 
ower, without  leaving  descendants,  which 
was  community  property  of  the  spouses  at 
the  time  of  the  death  of  the  spouse  who  first 
dies.  The  fact  that  the  husband,  dying  first, 
devised  any  or  all  of  the  community  property 
to  bis  wife  does  not  divest  such  property  of 
its  character  of  community  property  up  to 
the  time  of  his  death.  It  was  community 
property  of  the  two  spouses  at  the  death  of 
the  husband,  and  ia  sqiiarely  witbih  the 
language  of  subdivision  8  of  section  1886  of 
the  Civil  Code. 

The  case  of  Estate  of  BIcGauIey,  138  Cal. 
646,  71  Pac.  468,  gives  no  support  to  the  de- 
cree appealed  from  nor  to  the  contention  of 
respondent  In  that  case  it  was  decided 
that  property  deeded  by  the  husband  to  the 
wife  became  her  separate  property  and  was 
not  a  part  of  the  community  property  at  the 
time  of  his  death,  and  therefore  its  disposi- 
tion upon  the  death  of  the  wife  was  not  con- 
trolled by  subdivision  9  (now  subdivision  8) 
of  section  1386  of  the  Civil  Code.  The  con- 
tention in  the  McCbuley  Case  was  that  prop- 
erty that  had  at  any  time  been  community 
property  was  controlled  upon  the  death  of 
the  last  surviving  spouse,  dying  without  is- 
sue, by  subdlrlsioD  0  (now  8)  of  section  1386 
of  the  OlvU  Code.  The  decision  almpiy  holds 
that  the  subdivision  In  question  controls  the 
succession  to  only  such  common  property  as 
was  undisposed  of  at  the  time  of  the  death  of 
the  husband,  and  does  not  control  as  to 
property  deeded  by  the  husband  to  the  wife, 
which,  of  course,  upon  the  execution  of  the 
deed  became  her  separate  property,  and  there- 
fore was  not  a  part  of  the  community  prop- 
erty at  the  time  of  the  death  of  the  husband. 
Subdivision  8  of  section  1386  of  the  CAvll 
Code  controls  the  saccesslon  to  property  left 
bj  the  widow,  djlng  Intestate,  which  was 


community  property  of  herself  and  her  hus- 
band at  the  time  of  his  death,  though  he  de- 
vised all  or  any  part  thereof  to  her  by  wllL 
After  his  death  such  property  becomes  her 
separate  property  whether  she  receive  under 
his  will  or_  by  right  of  survivorship.  In 
either  case  it  was  common  property  iukUs- 
posed  of  at  the  time  of  his  death. 

[4]  Respondent  makes  some  contention 
that  because  the  stipulation  as  to  the  facts, 
after  setting  forth  that  respondent  Is  the  sur- 
viving brother  of  deceased,  also  states  that 
he  "is  the  sole  surviving  heir  at  law  and  next 
of  kin  of  said  Eliza  Ann  Davidson,  deceased," 
conclusively  establishes  that  he  Is  entitled 
to  succeed  to  her  entire  estate.  But  the  stip- 
ulation of  facts  must  be  read  In  Its  entirety. 
And,  so  read,  it  sets  forth  the  other  facts 
which  show  that  by  the  statement  that  re- 
spondent is  the  sole  heir  at  law  of  decedrat 
was  meant  no  more  than  that  he  was  her  only 
next  of  kin.  The  specific  facts  set  forth  show 
that  the  property  in  dispute  had  been  the  com- 
munity property  of  decedent  and  her  bus- 
band  up  to  the  time  of  his  death,  and  that 
appellants  are  the  sister  and  the  children  of 
a  deceased  brother  and  sisters  of  the  hu»- 
band.  From  these  facts  it  follows,  as  a  mat- 
ter of  law,  that  they  are  entitled  to  take  one 
half  of  the  property  in  dispute,  while  re- 
spondent is  entitled  to  take  the  other  half. 
Of  course  the  nieces  and  nephews  are  to 
take  by  right  of  representation. 

The  judgment  la  reversed,  and  the  cause 
remanded,  with  directions  to  the  court  to  en- 
ter a  dea%e  of  distribution  upon  the  agreed 
statement  of  facts  In  conformity  with  the 
views  expressed  in  this  opinion. 

We  concur:  LENNON,  P.  J.;  MURFHBT. 
Judge  pro  tern. 


JOHNSTON  V.  PORTER  et  at    (Olv.  1,115.) 

(District  Court  of  AiK>eal,  First  District,  Cali- 
fornia. Feb.  S,  1818.   Rehearing  Denied 
by  Supreme  Court  April  1918.) 

1.  Bboexbs  (I  86*)— A(?noN8  fob  Coumis- 

BIOKB—SUTFtOIENOT  OF  EVIDENCE. 

Id  a  broker's  action  for  commissiona  againit 
another  broker,  his  testimony  that  before  he 
introduced  the  purchaser  to  the  defendant  he 
told  defendant  that  he  was  hiterested  In  the 
commiBsioQB  In  the  event  of  a  sale,  and  that 
defendant  replied  that  be  would  protect  him  on 
his  commlHionB,  supported  a  jury  finding  of 
a  contract  to  pay  such  commissions,  notwlth- 
standing  Oie  tesamony  <^  another  witness  In 
conflict  therewith;  saeh  owflict  bdng  for  the 
Jury. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  $i  11&-120;  Dec  Dig.  |  86.*] 

2.  Bbokbbs  (t  43*)— SAm  OF  Luro-^oBiB- 
HEHi  Between  wikkbs. 

An  oral  agreement  by  a  broker  to  pay  part 
of  the  commissions  on  a  sale  of  land  to  anoth- 
er broker  who  procured  the  purchaser  was 
noi  within  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  sea  Brokers, 
Cent  Dig.  i  44;  Dee.  Dig.  §  48.*] 
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8.  ^OKBSS  (1 4S*)— Bkflotuxkt— NKCBaaxTT 

<W  Wbitiwo. 

CSt.  Code,  1 1624,  nibd.  6,  requirlnr  agree* 
meots  authorisns  or  employing  brokers  to 
purchase  or  sell  real  estate  for  a  cominiBdon 
to  be  in  writing,  was  tntended  for  the  protec- 
tion of  owners  against  the  unfounded  claims 
of  brokers,  and  does  not  apply  to  contracts  be- 
tween brokers  co-operating  in  the  sale  of  real 
property  as  to  their  comnusaions  on  such  sale. 

[Bd.  Note.— For  other  cases,  see  Brokers, 
Gent  Dig.  i  44;  Dec  Dig.  i 

i.  Bbokebb  (g  8&*)— Actions  fob  Ooiaas- 

SIONa— SurFICIBNCT  OF  Etidenob. 

In  a  broker's  action  for  commissions 
against  another  broker,  assaniing  that  it  was 
'  necessary  to  show  a  raud  contract  nnder  which 
defendant  was  entitled  to  commissions  on  the 
sale,  proof  that  a  third  broker  having  an  ez< 
elusive  contract  with  the  owner  assigned  one- 
half  iotereat  therein  to  defendant  under  an 
agreement  that  on  a  sale  by  either  the  commis- 
sions would  be  divided  eumciently  showed  de- 
fendant's right  to  commissions. 

[Gd.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  K  116-130;  Dec.  Dig.  S  86.*] 

5.  Bbokbbs  (S  82*)— Actions  fob  Ooiaas- 

BIONS — SUFFICIENOT  OF  BtIOSNCB. 

In  a  broker's  action  for  commissions 
against  another  broker  for  a  share  In  the  com- 
missions on  a  sale,  where  it  was  shown  that 
defendant  had  reoelTed  a  commission  on  the 
■ale,  it  was  not  necessary  to  ahow  that  he  had 
a  valid  contract  entitling  Urn  to  such  commis- 
sion. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  |S  101-103;  Dec  Dig.  S  82.*] 

6.  Appkai,  and  Ebbob  (I  204*)— Besebtation 
OF  Gbodnob  of  Review— Objections— Nb- 

CESBITT. 

Complaint  could  not  be  made  on  i4»peal  of 
the  admission  of  evidence  not  objected  to  at 
the  trial. 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  88  1149,  1258-1272,  1274- 
1278,  1280,  1569;  Dec.  Dig.  |  204.»1 

7.  Bbokebb  (S  69*)— CoioassiONs— Amount. 

Where  a  broker  agreed  to  share  bis  com- 
missions on  a  sale  with  another  broker  who 
procured  the  pnrdiaaer.  In  tlie  absence  of  an 
express  agreement  as  to  the  second  broker's 
compensation,  he  wss  eatiOed  to  recover  a  rea- 
sonable sum. 

[Bd.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  1 66;  Dec  Dig.  S  69.*] 

a  Bbokbbs  (f  80*)— Aotionb  fob  Couuib- 

SIOHS— StTFFICIIKCT  OW  BVIDBNOE— AMOUNT 
OF  RBOOTBRT. 

In  an  action  by  a  broker  who  introduced  a 
purchaser  to  another  broker  for  a  share  in  the 
commiasions  on  a  sale,  pursuant  to  an  agree- 
ment which  did  not  fix  the  amount  of  hia  share, 
where  it  appeared  that  defendant  received  a 
commission  of  $2,250,  and  testimony  that  it 
was  customary  iu  that  vicinity  to  pay  the  bro- 
ker procuring  a  purchaser  for  another  broker 
from  one-haU  to  two-thirds  of  the  commission 
was  uncontradicted,  a  verdict  for  $2,000  reduc- 
ed by  the  trial  court  to  $1,500  was  not  unsup- 
ported by  the  evidence,  and  hence  could  not 
be  set  aside  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  11  116-120:  Dec.  Dig.  {  8&*] 

Appeal  from  Superior  Court;  Santa  Grnz 
County;  Lucas  F.  Smttti,  Judge. 

Action  by  D.  W.  Johnston  against  Warren 
B.  Porter  and  others.  From  a  judgment 
against  dtifendant,  and  from  an  order  d^iy- 


BBPOBTBB  (Oal. 

Ing  a  new  trial,  J.  J.  Mor^  anMtlf.  Af- 
firmed. 

Netherton  &  Tordiiana.  of  Santa  Gnu,  tor 
appelant  Oaasln  &  Lucas,  of  San  Joae,  fbr 
respondent 

LBNNON,P.J.  This  action  was  Instttated 
for  the  naonry  of  a  realty  broker's  com- 
mission claimed  to  be  due  to  the  plaintifE 
under  the  terms  of  an  oral  contract  alleged 
to  hare  been  uitered  Into  between  tiie  plain- 
tiff and  the  dtf  aidant  Morey,  whereby  It  was 
agreed  that  if  the  plaintiff  would  procure  a 
purchaser  for  certain  real  property  the  de- 
fendant Morv  wonld  pay  to  the  plaintiff  a 
reasonable  commlsBion  for  his  services  In 
procuring  snch  pnicbasw. 

The  facts  of  the  case,  as  revealed  by  the 
pleadings  and  the  proof,  are  these:  One  An- 
ser  and  wife  were  the  owners  of  3,400  acres 
of  land  known  as  the  "Aroma  Banch,"  situ- 
ated in  the  county  of  Santa  Cruz.  On  Sep- 
tember 29,  1900,  they  entered  Into  an  agree- 
ment with  one  B.  P.  Qolnn,  whereby  he  was 
appointed  the  exclusive  agent  for  the  term 
of  two  years  for  the  purpose  of  making  a 
sale  of  the  ranch.  Qninn  was  authorized  to 
sell  the  property  for  $95,000,  and  In  the  event 
of  a  sale  he  was  to  rec^re  as  his  commia- 
Bion  for  his  services  the  sum  of  $4,750,  or  6 
per  cent  of  any  amount  which  might  be 
agreed  upon  and  accepted  as  the  purchase 
price  of  the  property.  Qulnn  did  uot  suc- 
ceed in  personally  procuring  a  purchaser  for 
the  property,  and  on  the  12th  day  of  October, 
1909,  he  assigned  one-half  Interest  In  this 
contract  to  the  defendant  Morey.  The  con- 
sideration for  the  assignment  was  stated  to 
be  the  sum  of  $300;  and  It  was  expressly  con- 
ditioned therein  that  Morey  upon  a  sale  of 
the  property  should  be  repaid  the  $300  paid 
by  him  to  Qulnn  as  a  consideration  for  the 
aBSlgnment,  and  that  the  commissions  to  be 
paid  to  Qulnn  In  the  event  of  the  sale  of 
the  property,  as  provided  in  the  original  con- 
tract betwe^  Quinn  and  the  Anzers,  should 
be  divided  equally  between  the  defendant 
Morey  and  Qulnn.  The  aaslgnment  farther 
provided  that:  "In  the  event  of  Mther  of 
Bald  parties  (Qulnn  or  Morey)  making  said 
*  *  *  Bale  through  other  parties  or  bro- 
kers, the  commission  of  said  broker  or  brokers 
or  parties  making  said  *  *  •  aale  must 
first  be  paid,  and  the  balance  of  the  commis* 
slona  thai  dlTided  equally  b^een  said  par- 
ties." 

The  plaintiff  was  engaged  in  the  buBlness 
of  a  real  estate  broker.  Through  the  intro- 
dnctloB  of  a  friend  of  his,  a  Mr.  Brooke, 
the  plaintiff  came  in  contoct  with  a  Mr. 
Luther,  who  was  desirous  of  purchasing 
eucalyptus  land.  The  plaintiff  having  knowl- 
edge of  the  Anzer  property,  Its  location,  and 
the  uses  to  whldi  it  could  be  put  save  Mr. 
Brooke,  upon  behalf  of  Mr.  Luther,  a  letter 
addressed  to  a  Mr.  White,  a  real  estate  agent 
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In  WfttiDiiTlllflh  and  anottwr  letter  addreBsed 
to  Mr.'  Porter,  a  banKer  of  WatsonvUle^  wbo 
was  named  as  one  of  the  defendants  to  tlie 
action.  On  the  following  day  the  plaintiff 
went  to  WatsonvlUe  In  response  to  a  tele- 
ph<me  message  from  Mr.  Luther,  who  said 
that  he  bad  seen  the  Anzer  property  and  Uk- 
ed  It  Twy  mnch,  bnt  that  he  was  vnable  to 
ascertain  who  bad  the  property  for  sale.  Hie 
plalntlfl  thereupon  said  that  he  woold  In- 
trodnce  Lnther  to  the  proper  parties.  WbUe 
In  Watso&Tllle  plalntur  saw  Mr.  Portw  and 
Informed  him  that  he  had  a  man  who  wished 
to  purchase  the  Anz^  property.  In  testy 
Ui.  Johnson  said,  **Let*s  go  uid  >ee  Johnny," 
meaning  d^ttndant  Mony;  wherenpon  plaln- 
ttfl  and  Porter  called  npon  defendant  Morey 
and  Informed  talm  fliat  plaintiff  bad  a  pnr- 
<±aaex  for  the  Answ  property.  Mor^  re- 
plied that  plaintiff  bad  come  to  the  right 
place  as  he  (Morey)  was  the  only  man  who 
had  the  sale  of  the  Astza  ranch.  At  this 
time  the  plaintiff  announced  Uiat  be  was 
interested  In  the  matter  of  his  commissions 
In  the  ev&at  at  a  sale,  whereupon,  according 
to  the  testimony  of  the  plaintiff,  Porter  said 
to  the  defendant  Morey,  "Johnny,  yon  protect- 
D.  W.  (the  plaintiff)  on  hla  commissions,** 
and  Mor^  replied,  "I  will  do  so."  The  plain- 
tiff then  tatroduced  Mr.  Luther  to  the  de- 
fendant Morey,  and  after  acme  conrersation 
ccnc^ning  the  character  of  the  property, 
and  the  amount  to  be  paid  on  the  purchase 
price  thereof,  the  i^aintlff  expressed  the  hope 
that  an  agreement  of  sale  could  be  reached, 
and  then  departed  for  his  hom&  The  fol- 
Iowli%  day  plaintiff  received  a  letter  from 
Mr.  Luther,  stating  that  he  would  leave  Wat- 
sonville  and  seek  land  elsewhere  if  negotia- 
tions for  the  Anzer  property  did  not  make 
more  progress.  The  letter  requested  plaintiff 
to  use  his  influence  on  Morey.  The  plaintiff 
mailed  this  letter  to  Morey,  and  in  addition 
wrote  to  him  as  follows:  "Dear  Mr.  Morey: 
If  the  within  letter  interests  yon  I  would  ad- 
vise yon  to  act  at  once  as  It  explains  Itself." 
Thereafter,  and  as  a  result  of  plaintiff's  ef- 
forts, the  Anzer  property  was  sold  to  Mr. 
Luther  for  $90,000,  out  of  whldi  a  commis- 
sion of  $4,C00  was  paid  to  Qulnn,  who  In 
turn  paid  one-half  thereof  to  the  defendant 
Morey.  Thereupon  the  defendant  Morey  in- 
closed his  personal  check  for  f250  In  a  let- 
ter addressed  to  the  plaintiff,  of  which  the 
following  is  a  copy:  "Watsonvllle,  CaL, 
March  2,  19ia  Mr.  D.  W.  Johnston,  Santa 
Cruz,  CaL — My  Dear  Sir:  I  am  inclosli^ 
herein  my  pownal  check  for  $2S0.  The  mat- 
ter that  was  brought  up  through  your  intro- 
duction a  short  time  ago  has  been  closed,  and 
I  trust  that  thirf  will  reimburse  you  for  your 
time.  I  am,  truly  yours,  J.  J.  Morey."  Plain- 
tiff refused  to  acc^t  this  check  In  i«yment 
of  his  conmdttlon,  and  brought  this  suit  for 
the  recovery  of  the  sum  of  94.S00,  whidi  be 
alibied  Iras  the  reasnuble  value  of  bl«  sot- 
Icea. 


From  the  tor^olnc  statement  of  facts  it 
wUl  be  wen  that  the  defonOant  Mor^  was 
not  the  owner  of  tba  property  sold,  and  that 
the  action  Is  one  for  the  recorar  by  one 
real  estate  broker  from  another  ttf  a  commiB< 
slon  alleged  to  be  due  under  tba  terms  of 
an  or^  contract  between  broker  and  tarokw. 
The  case  was  tried  with  a  jury.  The  plain- 
tiff was  nonsuited  as  to  all  of  the  defraidants 
rareept  Hor^,  and  as  against  him  the  jury 
returned  a  verdict  in  ftvor  of  the  plaintiff 
In  the  sum  <tf  92,000.  Judgment  for  the  plain- 
titt  was  entered  accordingly.  The  trial 
court,  however,  deeming  the  amount  of  the 
v^dict  and  judgment  ezcesslve,  denied  de* 
fendant  Morey*s  motion  for  a  new  trial  npon 
the  erpreae  condition  that  plalntlfl  remit  the 
snm  of  9600  from  the  amount  of  the  verdict 
and  jadgment  as  -origlnaUy  rendered  and 
entered.  The  plaintiff  cmnplled  with  this 
condition,  and  thereoptn^  the  lower  court 
made  and  mtered  an  OTder  that  the  Judgmait 
be  reduced  to  the  sum  of  9Ii50Q.  From  the 
Judgment  as  modified  and  from  the  order 
denying  a  new  trial  the  defendant  Morey  has 
appealed. 

In  support  ot  bis  appeal  be  urges  that  bis 
motion  for  a  nonsuit  should  have  heoi  grant- 
ed because  It  was  not  shown  upon  the  plain- 
tiff's case  nor  at  all:  (1)  That  the  defendant 
was  authorized  In  writing  by  the  owners  of 
the  property  to  sell  the  same;  (2)  that  the 
contract  for  the  commission  sued  for  between 
plalntlfl  and  defendant  was  In  writing.  In 
addition  the  defendant  contends  for  a  new 
trial  upon  the  ground  that  the  evidence  does 
not  support  the  verdict  and  Judgment,  In  this, 
that  the  evidence  as  to  what  was  said  and 
done  by  plalntlfl,  Morey,  and  Porter  does  not 
show  a  meetli^  of  minds  between  plalntlfl 
and  defendant  Morey  suffldeut  to  create  the 
contract  alleged  and  sued  on. 

[1]  In  snppori  of  the  latter  contention  the 
defendant  relies  upon  a  conflict  in  the  evi- 
dence raised  by  the  testimony  of  Mr,  Porter, 
who  was  called  as  a  witness  for  the  d^end- 
ant  in  an  effort  to  rebut  the  testimony  of 
plaintiff  as  to  what  was  said  and  done  at 
the  meeting  of  plaintiff,  Morey,  and  Porter. 
This  conflict  in  the  evidence  Is  slight  and 
immaterial;  but  even  if  it  was  pronounced 
and  pertinent  it  would  be  a  matter  solely  for 
the  Jury  to  determine.  The  testimony  of  the 
plaintiff,  if  believed  by  the  Jury,  was  sufficient 
to  support  the  finding  implied  from  their 
verdict  that  the  plaintiff  and  defendant  en- 
tered into  the  contract  sued  on,  and  there- 
fore, notwithstanding  any  real  or  apparent 
conflict  In  the  evidence,  it  cannot  be  said 
that  the  verdict  and  Jndgm^t  upon  this 
phase  of  the  case  are  not  Biq;>ported  by  the 
evldrace. 

[2]  Defendant's  motion  for  a  nonsuit  was 
^perly  denied,  ^e  cmtract  sued  on  does 
not  fall  within  tiie  Inhibition  of  tba  statute 
of  fntnda. 

[I]  Subdivision  6  of  section  1624  of  the 
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ClTil  Gode^  wblcli  dedares  an  agreement  an* 
thoriadng  or  employing  an  agent  or  taoTtet  to 
sell  real  estate  for  a  compensation  or  oomr 
mission  to  be  Invalid  nnless  redaced  to  writ* 
Ing,  was  designed  only  for  the  protection  of 
real  estate  owners  against  the  unfounded 
claims  of  brokers;  and  it  was  never  Intend- 
ed to  be  applied  to  contracts  between  broken 
co-operating  In  tbe  sale  of  real  propMty  and 
agr^ing  to  share  commissions  earned  as  a 
result  of  such  sale.  Gorham  t.  Heiman,  90 
GaL  840,  27  Paa  289;  Casey  t.  Blchards,  10 
GaL  App.  C7,  101  Pac.  36;  Baker  t.  Thomx>- 
son,  14  OaL  App.  175,  lU  Pac.  873. 

[4, 1]  Upon  this  phase  of  the  case  the  de- 
fendant contends  that  it  was  essential  to 
the  success  of  plaintiff's  action  on  the  con- 
tract between  plaintiff  ^d  defendant  that 
plaintiff  allege  and  prove  the  existence  of  a 
prior  valid  contract  which  could  have  been 
enforced  by  the  defendant  for  the  payment 
to  him  of  a  commission  for  procuring  a  pur- 
chaser of  the  property  in  question,  out  of 
which  In  turn  a  commission  could  be  paid  by 
the  defradant  to  plaintiff  for  his  services. 
In  other  words,  It  Is  defendant's  contention 
that  until  it  was  shown  that  the  defendant 
was  entitled  under  a  valid  contract  to  a  com- 
mission for  the  services  which  he  rendered 
in  negotiating  this  sale,  there  was  legally  no 
fund  out  of  which  plaintiff  could  be  paid  a 
commission,  notwithstanding  the  fact  that 
the  defendant  had  actually  received  his  com- 
mission from  Qulnn. 

Assuming,  without  conceding,  this  conten- 
tion to  be  correct,  the  plaintUTs  pleadings 
and  proof  met  the  requirements  of  the  con- 
tention. The  assignment  from  Qulnn,  the 
only  authorized  agent  of  the  Anzers,  to  the 
defendant  Morey,  is,  when  read  and  con- 
strued in  its  entirety,  nothing  more  nor  less 
than  an  agreement  to  employ  the  defendant 
Morey  as  the  agent  of  Qulnn  for  the  pur- 
pose of  co-operating  In  the  procurement  of 
a  purchaser  for  the  property  of  the  Anzers. 
By  this  assignment  Qulnn  agreed  to  share 
his  commissions  with  Slorey  in  the  event  of 
either  procuring  a  purchaser  for  the  proper- 
ty; and  while  it  may  be  true  that  Morey's 
contract  with  Qulnn  would  not  have  support- 
ed an  action  by  Morey  for  his  commissions 
against  the  Anzers,  nevertheless  it  is  obvious 
that  such  coi;tract  could  have  been  enforced 
against  Qulnn  If  he  had  refused  to  pay 
Morey  the  commissions  therein  agreed  upon. 
However  that  may  be,  it  Is  an  undisputed 
fact  in  the  case  that  Qulnn,  in  keeping  with 
his  contract,  did  i>ay  to  Morey  the  commis- 
sions agreed  upon ;  and  It  follows  that  there 
was  in  existence  a  fond  out  of  which  Morey 
could  have  paid  the  commission  which  the 
Jury  found  he  bad  agreed  to  pay  to  the 
plaintiff. 

The  two  cases  of  Aldls  v.  Schleicher,  9 
GaL  App.  872,  99  Paa  526,  and  Saunders  v. 
Yoakum,  12  GaL  App.  643,  107  Pac.  1007, 
are  not  inconsistent  with  the  views  here  ex- 


pressed. The  first  of  these  cases  was  an 
action  to  recover  from  the  defendant  tlierein 
a  broker's  conuniBBlon  np<ni  an  oral  agree* 
ment  for  services  rendered  In  effecting  a  sale 
of  real  estate,  which  agreonent;  it  was  'al- 
leged, was  made  with  the  defendant  as  the 
agent  and  broker  of  the  parties  who,  with 
the  defendant,  were  the  owners  of  the  real 
estate.  The  scope  and  effect  of  the  opinion 
In  that  case  was  construed  In  the  same  court 
In  the  subsequent  case  of  Caser  v.  Blchards, 
supra.  The  latter  case  waa  also  an  action 
by  one  real  estate  agent  against  another  upon 
an  oral  contract  for  the  recovery  of  broker's 
commission  alleged  to  have  been  earned  in 
procuring  a  purchaser  for  real  estate;  and  in 
construing  the  opinion  In  Aldls  v.  Schleicher, 
the  court  said  that  the  complaint  in  that 
case  "was  hdd  to  be  insufficient  because  It 
did  not  allege  that  the  employing  real  estate 
agent,  who  was  defendant  In  the  action,  ever 
bad  received  or  was  entitled  to  recover  from 
the  seller  the  commission  for  a  share  of 
which  the  plaintiff  was  suing.  •  •  *  In 
other  words,  until  it  was  shown  either  that 
the  defendant  had  received  a  commission,  or 
was  legally  entitled  to  recover  one  from  the 
owner,  there  was  no  commission  in  which 
the  plaintiff  could  share." 

In  the  present  case  plalntlfPs  complaint  al- 
leged— and  It  was  not  disputed  at  the  trial— 
that  the  defendant  had  received  the  commis- 
sion out  of  which  In  turn  plaintiff's  commis- 
sion was  to  be  paid ;  and  therefore  it  cannot 
be  said  that  plaintUTs  pleadings  and  proof 
do  not  show  the  existence  of  a  commission 
which  could  be  the  subject  ot  an  oral  con- 
tract 

[I]  Complaint  is  made  that  the  testimony 
of  Brooke,  a  witness  for  the  plaintiff,  was 
"hearsay  and  self-serving";  but  counsel  for 
the  defendant  has  not  favored  us  with  a  ref- 
erence to  the  transcript  in  this  connection. 
However,  upon  examination  of  the  transcript, 
we  do  not  find  that  counsel  for  the  defend- 
ant Interposed  any  objection  to  the  testi- 
mony of  this  witness,  and  therefore  he  will 
not  be  heard  to  complain  here  of  the  admis- 
sion of  such  testimony. 

[7,  t]  Finally  it  Is  contended  upon  behalf 
of  the  defendant  that  the  amount  of  the 
verdict  and  Judgment  is  grossly  excessive 
and  not  wholly  supported  by  the  evidence. 
In  the  absence  of  an  express  agreement  as 
to  the  compensation  which  should  be  paid 
plaintiff  for  his  services,  the  law  impliedly 
fixes  a  reasonable  sum  as  his  commission. 
While  we  are  stron^y  of  opinion,  as  appar- 
ently the  trial  court  was,  that  the  Jury  was 
extremely  liberal  In  Its  allowance  to  the 
plaintiff  yet  we  are  not  prepared  to  say 
that  the  record  is  barren  of  competent  evi- 
dence to  support  the  Judgment  as  reduced 
and  finally  entered  for  $1,500,  which  is  ex- 
actly two-thirds  of  the  ^,250  which  defend- 
ant received  as  his  share  of  the  commissions 
from  Qulnn.  In  this  behalf  the  record  shows 
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the  uncontradicted  testimony  ot  the  plaintiff 
and  one  other  witness  to  be  that  it  was  the 
custom  In  the  vicinity  where  the  contract 
In  suit  and  the  sale  in  question  were  made, 
in  the  absence  of  an  express  agreement  pro- 
viding otherwise,  to  pay  the  broker  who  pro- 
cures a  purchaser  of  real  estate  for  another 
broker  from  one-half  to  two-thirds  of  the 
commission  received  from  the  owner  of  the 
property.  This  testimony  was  not  rebutted 
or  attempted  to  be  rebutted  by  the  defendant, 
and  we  mnst  assume  therefore  that  Its  cor- 
rectness was  conceded  by  the  defendant  at 
the  trial.  However  that  may  be,  the  evi- 
dence offered  and  received  upon  the  platn- 
tUTs  case  as  to  what  was  a  reasonable  com- 
mission to  be  paid  Mm  as  compensation  for 
his  services,  standing  as  it  does  unimpeach- 
ed  and  undisputed,  Is  sufficient  to  support 
the  judgment  as  Anally  entered;  and  there- 
fore we  are  powerless  to  set  it  aside  or  fur- 
ther modify  it,  notwithstanding  the  fact  that 
it  may  be  contrary  to  our  individual  Impres- 
sions as  to  what  was  the  reasonable  value  of 
plaintifTe  services. 

The  Judgment  and  order  appealed  from 
are  afDnued. 

We  concur:  HAIX^  J.;  IfUBFHIIT,  Judge 
pro  tern 


GROWALL  T.  PAdFIG  SUBBTIT  OO. 
(Civ.  1^84.) 
(District  Court  of  Appeal,  rirst  District.  Call- 
fonUa.   Feb.  18,  lAlS.) 

1.  PKZiroiPAI.  AND  SUBITT  (}  82*)— LlABIUTT 

OF  Coiitraotob's  Subktt— BuiLDXffa  Con- 
TEA  era. 

Where  an  owner  made  the  partial  pay- 
ments called  for  by  the  contract  for  tfae  con- 
stmction  of  a  buUding  and  completed  the  build- 
ing on  the  coDtractor  ^andonlng  the  work,  and 
tfae  amount  due  ooder  the  contract  was  suffi- 
cient to  pay  for  the  completion  of  the  work  and 
to  pay  legal  liens,  the  surety  on  the  contrac- 
tor'a  bond  was  not  liable  to  the  owner,  who 
voluntarily  paid  lien  claimants  In  exctaa  of 
what  he  was  legally  liable  for. 

{Ed.  Note. — For  other  casM.  see  Principal 
and  Surety,  Cent  Dig.  S  127;  Dec.  Dig.  f  82.*] 

2.  GonnuoTs  (S  306*)— BuiLDiiia  Oohteaots 

— lilABILZTT  or  OWHKB. 

An  owner  who  has  compiled  with  a  valid 
building  contract  cannot  be  compelled  to  pay 
anything  In  excess  of  the  contract  price;  and 
where  he  completes  the  building  In  accordance 
with  tfae  ori^al  plans  on  the  abaodonment  of 
tfae  work  b;  tfae  contractor  he  must,  under 
Code  C^v.  Proc.  I  1200,  be  allowed  credit  for 
what  is  reasonably  and  necessarily  expended 
tfaerefor. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  1528-1533;  Dec  Dig.  |  SOG.*] 

8.  PBINOIPAI.  and  STTBRT  (S  82*)— I.IABIUTT 

or  SuBRT  ON  Contbactob'b  Bond — ^Buiu)- 

XKO  CONTBACTS. 

The  surety  on  the  bond  of  a  building  con- 
tractor abandoning  the  work  is  not  liable  to 
the  owner  for  attorney's  fees  and  costs  incur- 
red by  bim  In  defending  against  Oie  daims  of 
lien  ualmants. 

[Bd.  Note.— For  other  eases,  see  Principal 
and  Surety,  Gent  DUt  1 127;  Dec.  Dig.  |  8&*] 


Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  James  M.  Troutt, 
Judge. 

Action  by  W.  L.  Orowall  against  the  Pacif- 
ic Surety  Company.  From  a  judgment  for 
plalutlfT,  defendant  appeals.  Reversed. 

Myri<^  &  Deering,  of  San  Francisco  (James 
W.  Scott,  of  San  Francisco,  of  counsel),  for 
appellant  Jordan,  Rowe  &  Biaim,  of  San 
Francisco,  fo^  re^ndent 

HATiL,  J.  Plaintiff  recovered  Judgment 
against  defendant  upon  a  bond  given  by  de- 
fendant to  secure  the  faithful  performance 
by  one  Evans  of  a  contract  to  erect  a  build- 
ing for  plalntiff.  Defendant  moved  for  a 
new  trial,  which  being  denied  defendant  ap- 
pealed to  this  court  both  from  the  Judgment 
and  the  order. 

The  building  contract  was  In  all  respects 
valid,  and  was  duly  filed  la  Oik  zeowder's 
office. 

Evans,  the  contractor,  abandoned  the  con- 
tract before  completion,  and  plaintiff  com- 
pleted the  building  according  to  the  original 
plans  and  qpedflcatlons.  By  this  action  be 
sought  to  recover  the  excess  in  tfae  total 
cost  of  the  buUdiiv  over  the  contract  pricey 
claimed  to  be  9633.15,  and  also  ^60  attor- 
ney's fees  paid  and  fM.75  costs  Incurred  In 
defending  two  suits  brought  by  Hen  dalm- 
ants  against  wifi  and  Uib  original  contzactor. 

The  oonrt  found  In  fSavor  of  plaintiff,  and 
gave  Jndgment  tta  the  amount  prayed  tor. 

[1]  1.  As  to  the  finding  to  the  effect  that 
plaintiff  was  compedled  to  pay  to  complete 
tbe  bntlding  any  sum  In  exweas  of  the  origi- 
nal contract  price^  It  la  claimed  by  appellant 
that  such  finding  finds  no  soroort  in  the  eri- 
denoe. 

This  contention  must  be  sustained.  The 
ctmtract  was  for  the  payment  of  the  total 
sum  of  9^201,  to  be  made  In  designated  in- 
stallmenta,  with  a  final  SS^day  payment  of 
92,825.  At  the  time  of  the  abandonmoit  of 
the  contracfl  by  Evans,  plaintiff  bad.  In 
strict  accordance  with  the  contract,  paid 
thereon  95,706,  which  left  a  balance  for  the 
completion  of  the  building  in  the  sum  of  93,- 
526.  The  owner  expended  in  eciimomlcally 
completing  the  building  in  strict  accord  with 
tbe  plans  and  specifications  tb»  sum  of  91,- 
795.15,  and  no  more,  wbUib  left  in  his  hands 
the  sum  of  91*790.85.  which  la  the  full 
amount  that  he  was  legally  bound  to  pay  to 
lien  claimants.  Hoffman-Marks  Co.  v.  Splits, 
154  CaL  111,  97  Pac.  152;  Raphael  Co.  t. 
Orote,  151  CaL  137.  97  Pac.  155;  Marshall 
V.  Vallejo  Commercial  Bank,  163  Cal.  469, 
126  Pac  146. 

The  payments  due  and  made  under  the 
contract  prior  to  the  abandonment,  amount- 
ing to  95,705,  the  amount  expended  by  the 
owner  In  completing  the  building,  91)796.15, 
and  the  snm  of  91*790.86,  make  up  the  total 
of  99.291,  which  was  the  contract  price. 


■Tor  Qtlwr  osmb  am  ssaie  topia  and  Motlen  NUHBBH  In  Dee.  DIb.  ft  Am.  Dig.  K«r-No.  Betlw  ft  Bm't  lad  vsi 


Digilized  by 


Google 


74 


m  FAOIFIO 


BBPOBTKB 


(00. 


[I]  An  owner  who  has  fallj  compiled  upon 
his  part  wlUi  the  terms  of  a  valid  bojldlng 
contracfc  cannot  be  compelled  to  pay  any- 
tblDg  In  excess  of  such  contract  price.  Hoff- 
man-lCarks  Oo.  t.  Spires,  enpra.  When  sach 
an  owner  completes  fbe  building  In  accord- 
ance wltb  tbe  original  plans,  because  of  an 
abandonment  by  the  contractor,  he  most  be 
allowed  credit  for  what  he  has  necessarily 
and  reasonably  eiqteaded  In  so  dOUig.  This 
Is  the  effect  of  the  ai^dlcatbni  of  section 
1200,  Oode  <tf  OItU  Procedure,  which  estab- 
lishes the  rule  in  cases  of  abandonment  by 
the  contractor. 

In  the  case  at  bar  plaintiff,  loobably  sup- 
podng  that  he  mu  obliged  to  torn  over  to 
the  ll«i  claimants  the  entire  amount  of  the 
final  85-day  paymmti  voluntarily  paid  Oie 
amount  thereof  and  ^00,  retained  from  pri- 
or installment,  Into  court  for  such  claim- 
ants. It  Is  only  by  crediting  him,  as  against 
the  surety,  with  the  full  amount  of  such 
payment  that  the  flndli^  of  the  court  can  be 
sustained.  The  surety  cannot  be  charged 
with  any  voluntary  payment  that  plaintiff 
may  have  made  In  excess  of  what  he  was 
legally  liable  for. 

[S]  Neither  can  be  recover,  as  against  the 
surety,  the  attorney's  fees  and  costs  Incurred 
by  him  In  defending  against  the  claims  of 
the  lien  claimants.  This  was  so  decided  by 
this  court  in  Alcatraz,  etc.,  Ass*n  v.  U.  S.  F., 
etc.,  Co.,  8  CaL  App.  338,  85  Pac.  156.  It 
was  there  said :  "Whatever  expense  was  in- 
curred by  reason  of  the  attempt  of  the  claim- 
ants to  enforce  liens  to  which  they  were  not 
entitled  1b  not  embraced  in  the  defendant's 
contract  of  indemnity,  whether  snch  attempt 
was  to  enforce  liens  for  a  greater  amoimt 
than  they  were  entitled  to  recover,  or  Hens 
for  which  they  had  no  claim  whatever.  The 
plaintiff,  therefore,  is  not  entitled  to  recover 
from  the  defendant  for  tbe  services  of  its 
attorneys  In  defending  these  actions,  or  the 
expenses  Incurred  therein,  and  the  court 
properly  sustained  the  demurrOT  to  the  com- 
plaint" 

Some  other  points  are  discnssed  In  the 
briefs;  but,  as  the  views  above  expressed 
appear  to  us  to  be  determinative  of  the  en- 
tire case  upon  Its  merits,  we  do  not  think  It 
necessary  to  discuss  the  other  points  urged 
for  a  reversal. 

The  judgment  and  wder  appealed  ttom 
are  reversed. 

We  concur:  LHNNON,  P.  J.;  :MUB- 
PHBT,  J.,  pro  tern. 


HAT  V.  McDONAU).    (Giv.  1,189.) 
(IMstrlct  Court  of  Appeal,  Second  District,  Cal- 
ifornia.  Feb.  18,  1913.) 
1.  Appbal  and  Ebbob  (|  927*)— QuEsnOH 

OF  FACIHnJUDOlCENT  OM  KoifBinT. 

In  reviewing  a  Judgment  on  a  nonsuit,  any 
reasonable  construction  of  the  tesdm<Miy  on  be- 


half of  the  plaintiff  which  win  sustain  the 
cause  of  action  alleged  must  be  adopted. 

[Bd.  Note.— For  other  easei,  see  Appesl  and 
Error,  Cent.  Dig.  «  2912.  2917.  8748^  8758. 
4024;  Deo.  Dig.  |  927.*] 

2.  Bakkb  ANn  BAxmna  (%  109*)— OomRAOis 
OF  Casbixb— Paatibs— Dbsobiftivk  Woods. 
A  written  contract  in  the  form  of  an  L 
O.  U.  signed  by  defendant,  and  followed  by  the 
descriptive  word  "Cashier,"  did  not  evidence 
a  contract  on  the  bank  of  which  defendant  vbb 
cashier,  since,  where  no  words  appear  in  the 
body  of  an  instrument  showing  It  to  have  been 
made  on  behaU  at  a  party  ouer  than  the  one 
whose  signature  is  attached.  It  will  not  be 
deemed  to  be  the  contract  of  another  party, 
even  though  the  signature  may  be  qualified  by 
such  words  as  "secretary,"  "cashier,"  etc. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
^Ung,  Cent  Dig.  H  267-260;  Dec.  Dig.  | 

&  BVIDBNOX  (1  469*)  —  Paboi.  BVIIMUICi  — 

PABTXBS  to  WBITTBn  GOHTBACT. 

Where  a  written  contract  is  signed  bv  one 
describing  himself  as  cashier,  eta,  parol  evi- 
dence is  admissible  to  identify  the  part?  against 
whom  the  obligation  is  legally  chargeable. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cemt^E^fj^  1722, 1906-1010,  2109-2U4;  Dea 

4.  Bboeebs  (i  88*)— Action  fob  Coufbrsa- 

TIOR— QUBSTION  FOB  JUBT. 

Where  plaintiff  in  an  action  upon  defend- 
ant's agreemenL  in  the  form  ^  an  L  O,  U. 
signed  by  defendant,  followed  by  the  qualifying 
word  "Cashier,"  for  the  payment  of  a  certain 
Slim  upon  plaintiff's  completion  of  a  sale,  show- 
ed that  defendant  requested  that  he  might  be 
allowed  to-  close  Uie  sale  for  the  sake  of  giving 
him  better  prestige  with  the  bank  of  which  he 
was  cashier,  to  which  plaintiff  asB«ited  upon 
the  agreement  that  defendant  would  protect 
him  to  the  extent  ot  his  commls^n,  and  as 
evidence  thereof  gave  plaintiff  the  contract 
sued  on,  It  was  error  without  contradictory 
evidence,  to  direct  a  nonsuit 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  H  121. 128-180;  Dec.  Dig.  |  8a*] 

Appeal  tnnn  Bt^erlor  Court,  Kern  Oonor 
ty;  J.  W.  Mahon,  Judge. 

Action  by  George  Hay  against  B.  McDon- 
ald. Judgmoit  for  defendant,  and  plabitlff 
appeals.  Beversed, 

O.  L.  daflln,  B.  W.  Owen,  and  J.  W.  Wil- 
ey, all  of  Bakersfleld,  for  appellant  Geo. 
E.  Whitaker  and  B.  L.  Voeter,  both  ot  Bak* 
ersfleld,  for  respondent 

JAMES,  J.  Plaintiff  brought  this  action 
to  recover  upon  an  agreemott  alleged  to 
have  been  made  defmdant,  and  which 
was  expressed  in  writing  and  In  the  follow- 
ing form:  "Bakersfleld.  Mar.  29-07.  L  O. 
U.  One  thousand  doUars  on  comidetlon  ot 
sale  of  lots  8  &  4  in  KoA  273  in  city  of 
Bakersfl^d.  &  McDonald,  Ouhlor.**  Other 
fitcta  oi^anatory  of  the  cause  ot  action  as 
alleged  were:  That  plalntUf  bad  performed 
and  roidered  valuable  eanlcea  to  defend- 
ant In  negotlatUig  the  s^  ot  the  lots  of 
land  described  In  the  contract,  and  that  the 
sale  of  the  real  property  had  been  oouipleted 
prior  to  the  commencement  of  Uie  acUon; 
tttat  defendant  had.  upon  demand  btfngmade 
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tberefor,  refused  to  pay  plaintiff  the  tl.000. 
or  any  part  thereof.  In  the  answer  of  de- 
fmdant  lasoe  was  taken  as  to  all  of  the  ma- 
tcfrial  allegations  of  the  complaint  The 
cause  came  on  for  trial,  and  after  hearing 
the  testbuony  of  the  plaintiff  and  consid- 
ering certain  documentary  evidence,  the  trial 
Judge  granted  the  motion  of  defendant  that 
a  Judgment  of  nonsuit  be  entered.  From  the 
Judgment  so  oitwed  this  appeal  baa  been 
taken. 

By  the  bill  of  exceptions,  in  which  the 
eridence  Is  set  forth  In  narrative  form,  it 
ai^ieara  that  plaintiff  was  engaged  by  one 
Mr.  Red  lick  to  secure  for  the  latter  a  piece 
of  property  suitable  to  the  erection  of  a 
store  building;  that  the  lota  mentioned  in 
the  agreement  we  have  referred  to  were  ex- 
amined, and,  being  satisfactory  as  to  loca- 
tion, Redlick  told  the  plaintiff  that  he  would 
purchase  them  tf  the  price  was  satisfactory; 
that  plaintlfl  visited  one  Weill,  who  was  the 
owner  of  the  ground,  and  Weill  stated  that 
he  wonld  aoc^t  f 18,000  for  it  and  allow  S 
per  cent  commission  to  plaintiff  on  the  sale; 
that  plaintiff  commnnlcated  the  amount  of 
the  price  asked  to  Redlick,  and  Redlick  said 
he  would  not  pay  that  amount  but  would 
pay  $16,000:  that  Bedlick  told  plaintiff  that 
he  would  not  pay  any  commission,  but  that 
tf  plaintiff  made  anything  on  the  transaction 
he  must  get  It  from  the  party  from  whom 
the  proper^  was  purchased;  that  plaintiff 
then  told  Weill  that  he  had  a  purchaser 
wllUng  to  pay  (16,000  for  the  lots,  but  that 
Weill  wonld  not  accept  that  price;  that  Bed- 
lick  told  plaintiff  that  he  understood  that 
the  Kern  Vall^  Bank  owned  the  property, 
and  asked  plaintiff  to  Investigate  tbe  ques- 
tion of  title ;  that  plaintiff  did  so  InTestlgate 
It  and  found  that  the  bank  held  a  deed,  abso- 
lute In  form.  cosT^lng  title  from  Weill  to 
It;  ttiat  he  then  an;noached  the  defendant, 
who  ma  cashier  (tf  the  bank,  and  asked  If 
the  bank  owned  the  property,  was  told  that 
It  did,  and  tbBt  fbB  pn^erty  was  for  sale  at 
a  price  of  |1S,000  to  the  bank;  that 
plaintiff  communicated  again  with  Redlick, 
and  ^edlide  reiterated  timt  be  was  wiUingto 
pay  flfl^OOO  tot  it,  and^^QesteA  plaintiff  to 
get  a  contract  from  the  bank  to  purchase 
the  vtopextfl  and  to  take  the  contract  In 
ptalntUfs  woe  tor  assignment  to  Redlick, 
as  the  latter  did  not  want  to  be  known  in  the 
transaction  until  he  bad  procured  some  oth- 
er iHTOperty  In  the  Tldnliy;  that  plaintiff 
saw  McDonald  again  about  it,  and  the  latter 
aald  that  Weill  owed  tiie  bank  quite  a  lot 
<tf  mcmey,  that  If  be  did  not  repay  the  same 
within  a  few  days  the  bank  was  authorized 
to  itil  the  property,  and  that  it  wonld  setU 
it  at  the  price  stated;  Oat  later  defendant 
called  plalntiUf  up  on  the  tdi^>hone  and  told 
him  to  oome  to  tbe  bank,  and  that  upon 
plaintiff  complying  with  that  request  de- 
fendant told  him  that  the  property  was  then 
ready  tm  ttUB,  if  he  wanted  to  make  a  de- 


posit on  It;  that  plaintiff  did  so  make  a 
deposit  and  defoadant  asked  who  the.£r(n- 
pective  purchaser  wa^and  urged  plaintiff  to 
dl^qse  his  name;  that  af some  dlscussl^ 
aCout  that  mafter,  which  Included  communi- 
cation with  BedUck,  Redlick  told  plaintiff 
that  he  might  disclose  to  defendant  that  he 
(Redlick)  was  the  proposed  purchaser,  pro- 
vided that  defendant  would  not  make  public 
that  Information;  that  plaintiff  then  told 
defendant  that  Redlick  was  paying  $16,000 
for  the  property  and  that  he  (the  plaintiff) 
was  to  receive  the  difference  between  that 
amount  and  the  amount  of  $15,000  which  the 
bank  had  agreed  to  accept  as  the  purchase 
price  thereof;  that  defendant  wished  to  be 
allowed  to  dose  the  transaction  with  the 
bank;  and  that  plaintiff  said  to  him,  "I 
have  no  objection  to  letting  you  close  the 
transaction  If  you  wish  to  do  so,  if  it  will 
benefit  you  any."  Plaintiff  then  testified  as 
follows:  "Qe  (McDonald)  said  he  thought 
it  would  give  h^TTi  better  prestige  with  the 
bank  If  he  could  report  It  to  them  that  be 
had  sold  it  I  said:  'All  right  You  know 
what  I  am  making.  If  you  want  to  close  the 
transaction,  you  are  welcome  to  do  so,  pro- 
viding you  will  protect  me  for  what  I  am  go- 
ing to  get  out  of  it,  which  you  know  is  a 
thousand  dollars.*  He  said  he  would  be 
glad  to  do  it  and  he  took  up  the  Kern  Val- 
ley Bank  check,  and  wrote  on  the  back  what 
has  been  Introduced  In  evldKice  hpre,  and 
gave  It  to  me  and  I  went  about  my  busi- 
ness. •  *  *  Bfr.  McDonald  asked  me  to 
let  him  make  the  contract  himself  for  the 
full  purchase  price  of  $16,000  which  Mr. 
Redll<^  was  to  pay,  and  gave  me  his  I.  O.  IT. 
as  an  ofbet  ualnst  what  was  coming  to  me. 
Mr.  Redlick  had  requested  me  to  take  the 
contract  in  my  own  name^  and  I  bad  intend- 
ed to  do  so,  and  told  Mr.  McDonald  so. 
Wbm  he  requested  me  to  let  him  make,  con- 
summate the  deaL  he  said  he  would  make 
the  contract  for  $16,000,  and  that  be  woxM 
give  me  bla  I.  O.  U.  to  protect  me  f <n-  the 
$1,000.  That  la  wtay  be  gave  me  this  I.  O.  U. 
From  that  time  on  I  left  the  negotiatlonB  to 
be  conducted  indep^ndoitly  of  myself.*' 

It  Is  the  contention  of  rewondent  that  tbe 
eontnct  npcm  which  idalntlfl  sued  was  the 
nmtract  of  Uie  Kern  Valley  Bank  and  not 
the  personal  contract  of  defendant  This 
view  aeons  to  have  baoi  adopted  by  the 
trial  Judge,  hence  his  ruling  granting  the 
motion  for  Judgment  of  nonsuit 

[1]  In  reviewing  that  Judgment  we  need 
only  surest  the  rule,  for  It  la  too  well  es- 
tablished and  settled  to  require  support  by 
citation  of  authori^  that  if  any  reasonable 
construction  may  be  glvm  to  the  testimony 
Introduced  on  behalf  of  the  plaintiff  which 
will  sustain  the  cause  of  action  alleged  In 
his  complaint  that  construction  Is  the  one 
which  must  be  adopted. 

[2]  The  written  contract  or  memorandum 
In  the  fi>rm  of  an  T  <X  U.**  cannot  be  said 
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Co  evidence  a  contract  of  the  Kern  Valley 
Bank  wben  it  is  examined  alone  and  for 
wbat  it  shows  npon  Its  face.  Where  in  the 
bod7  of  an  Instrument  no  words  appear 
which  serve  to  define  the  agreement  as  be- 
ing made  on  behalf  of  a  party  other  than  he 
whose  signature  is  attached  thereto,  It  will 
not  be  deemed  to  be  the  contract  of  another 
party,  even  though  there  may  appear  after 
the  appended  signature  of  the  Individual, 
qualifying  or  descrlptlTe  words,  such  as 
"President,"  "Secretary,"  or,  as  her^  "Cash- 
ier." 

[3]  In  such  cases  parol  proof  Is  admissi- 
ble to  identify  the  party  against  whom  the 
obligation  Is  legally  chargeable.  Hobson  t. 
Hasaett,  76  Cal.  203,  18  Pac  320,  9  Am.  St 
Rep.  193 ;  S.  P.  Co.  t.  Von  Schmidt  Dredge 
Co.,  118  OaL  86S,  60  Faa  6S0:  McOormick 
V.  Stockton,  etc,  B.  a  Co.,  130  OaL  100,  62 
Pac.  267. 

[4]  The  tact  that  the  "L  O.  IT."  was  writ, 
ten  upon  the  back  or  reverse  side  of  a  blank 
che^  of  the  Kern  Valley  Bank  Is  of  no  sig- 
nificance as  evidence  to  the  point  that  de- 
fendant Intended  to  contract  on  behalf  of 
the  bank  and  not  on  his  own  behalf;  and  we 
think  that  the  oral  testimony  of  plaintiff 
establishes  anlte  dearly  that  the  defendant 
In  his  posonal  capacity  obligated  hlms^  to 
see  that  plaintiff  was  paid  the  fl,000  men- 
tioned In  the  writing.  By  the  testimony  of 
plaintiff  it  wag  shown  that  defendant  desir- 
ed to  be  allowed  to  dose  the  transaction 
with  the  bank,  as  It  would  give  him  'better 
prestige"  with  the  institution  employing  him. 
This  was  a  consideration  purely  personal  to 
bimself.  Plaintiff  told  him  that  he  might  do 
so,  provided  he  would  iwotect  him  as  to  the 
amount  of  ^alntUTs  profit  of  91,000.  This 
condition,  Oie  evidence  show^  dd'endant 
^reed  to.  Under  these  facts,  it  cannot  be 
said  that  when  plaintiff  rested  his  case  at 
the  trial,  and  btfore  dtfendant  had  Introduc- 
ed any  testimony  In  his  behalf  contradicting 
the  proof  nmde  by  plaintlll^  no  liability  was 
shown  as  against  defendant  in  his  individu- 
al capacity.  We  tiUnk  the  court  erred  In 
granting  the  motion  for  Judgment  of  non- 
suit 

The  Judgment  is  reversed. 

We  concur:  AliLBN,  P.  J.;  SHAW,  X 


SCOTT  V.  GOODIN.    <aT.  1,228.) 
(EUstrlet  Court  of  Appeal.  Second  District,  Cal- 
ifornia.   Feb.  11.  1918.) 

CoBPoaATioNs  (1 120*) — Sale  or  Stock— CoR- 
XEAOT  fob  Repurchase— Oonstbuction. 
Where  the  seller  of  mining  stock  by  a  writ- 
ten contract  made  at  the  time  of  the  sale 
agreed  to  repurchase  the  sluues  on  or  before  12 
mootfaj  from  date,  there  was  no  absolute  con- 
tract for  repurchase,  bat  the  buyer  was  merely 
given  an  option  vbicb  be  was  bound  to  exer- 
cise within  the  time  limited. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  495.  604 ;  Dec  Dig.  i  120.*] 


Appeal  from  Superior  Court,  Los  Angeles 
County;  N.  P.  Oonrey,  Judge. 

Action  by  Mary  B.  Scott  against  F.  O. 
Goodln.  From  a  Judgment  for  defendant  and 
an  order  denj^ng  a  motion  for  new  trial, 
plaintiff  appeaia  Affirmed. 

Grant  Jackson  and  Clark  Ross  Mahan, 
both  of  Los  Angeles,  for  appellant  Horace 
8.  Wilson  and  Gonstan  Jensen,  boUt  of  Zios 
Angeles,  for  reqpondoit 

JAMES,  J.  plaintiff  ^  appealed  to>m  an 
order  denying  her  motl(m  tot  a  new  trial 
made  after  Judgment  rudwed  In  favw  of 
defendant  The  record  meemted  consists  at 
the  Jndgment  roll  and  a  statema^  of  the 
evldenca 

For  a  cause  of  action,  plaintiff  alleged  In 
ber  complaint  that  defendant  In  April,  190B, 
Induced  her  to  purchase  6,000  shares  of  the 
capital  stock  of  a  mining  corporation  at  the 
price  of  25  cents  per  share,  representing  to 
her  that  the  company  owned  valuable  min- 
ing property  In  Mexico;  that  defendant 
agreed  that  he  would  repurchase  the  stock 
"within  twelve  months  thereafter**  at  the 
price  of  80  cents  per  share;  that  the  repre- 
sentations made  by  defendant  as  to  the  char- 
acter and  value  of  the  mining  property  were 
false  and  untrue  and  made  for  the  purpose 
of  defrauding  plaintiff;  that  the  shares  of 
stock  purdiased  were  of  no  value.  It  was 
further  alleged  that  defendant  had  not  re- 
purchased the  stock,  and  that  prior  to  the 
conunencem^t  of  the  action  plaintiff  had  de- 
manded that  he  pay  her  the  amount  of  80 
cents  per  share  therefor  as  agreed. 

We  need  not  consider  whether  a  cause  of 
action  for  damages,  arising  out  of  the  all^ 
ed  false  representatlotts  made  by  def«idhnt 
through  which  plaintiff  was  Induced  to  pay 
her  money  for  worthless  stock,  is  snffldently 
stated  in  the  complaint  because  at  the  trial 
plaintiff  relied  wholly  npon  the  written  con- 
tract made  by  defendant  wherein  he  agreed 
to  r^nrchase  tbe  stock  at  an  advance  of  five 
cents  per  share.  A  copy  of  that  contract  was 
set  out  as  an  exhibit  attached  to  plaintiff's 
complaint  and  was  admitted  by  defendant  to 
have  been  executed  by  him.  It  reads  as  fol- 
lows: "Los  Angeles,  April  18,  1006.  I  here- 
by agree  to  purchase  from  Mary  B.  Scott  the 
following  certificates  of  stock  in  the  Eureka 
Mining  and  Milling  Co.  and  pay  her  for  same 
thirty  (30)  coits  a  share  on  or  before  twdve 
(12)  months  from  this  date:  Certificate  No. 
21  for  2,000  shares.  Certificate  No.  28  for 
4,000  shares.  It  is  understood  and  agreed 
that  during  this  period,  Mary  B.  Scott  ac- 
cepts no  dividends  dedared  by  the  company 
on  thia  Btock  without  vddlng  this  agreement 
F.  a  Goodln." 

The  particular  date  when  plalntlfl  first  dft- 
manded  of  defendant  that  he  repurchase  the 
stock  was  not  set  out  in  the  complaint,  but 
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the  evidence  showed  that  It  was  not  until 
October,  1907,  that  she  requested  btm  to 
bay  back  the  shares.  As  the  agreement  pro- 
vided that  defendant  wonld  repurchase  the 
stock  "on  or  before  twelve  months  from 
date,"  It  la  Insisted  by  counsel  for  appellant 
that  plaintiff  was  permitted  to  make  de- 
mand within  a  reaeonable  time  after  the  12 
months  stlpalated  to  had  expired  and  then 
recover  on  the  contract  In  order  to  reac^ 
tliat  conclusion  the  contract  must  be  consid- 
ered aa  an  absolute  agreement  to  purchase, 
save  with  a  limitation  of  time  operating  In 
fiLvor  of  defendant  In  other  words,  that 
defendant  agreed  to  repurchase  the  stock 
when  12  months  bad  exi^red,  or  sooner  if 
he  BO  desired,  but  that  plaintUf  could  not 
compd  him  to  accept  and  pay  fbr  It  until 
the  12  months'  period  bad  folly  run.  Coun- 
sel for  appellant  would  make  of  the  contract 
ime  gtving  tiie  defendant  an  optlcm  as  to  the 
repurcbEBe  of  tha  stock  within  the  time  lim- 
ited, for  in  their  brief  it  Is  said:  "If  re- 
spondent at  any  Ume  within  this  period 
elected  to  r^mrChaae  the  property,  he  coold 
compel  a  sale,  but  appelliint  conld  not  at  any 
time  befbn  the  e^iratlun  of  fbia  date  com- 
pd  him  to  act"  We  are  not  in  harmony 
with  the  constmction  placed  by  appellant  up- 
on the  omtract  In  our  view,  the  contract 
was  not  a  bilateral  one  for  tibe  resale  and 
pnrdiase  of  the  stock;  it  was  made  as  an 
inducement  to  persuade  the  plaintiff  to  buy 
the  shares;  she  could  not  have  been  com- 
pelled to  sell  the  stock  to  defendant  If  She 
did  not  so  desire,  bn^  on  the  ottwr  hand, 
die  had  the  option  at  any  time  before  the 
expiration  of  12  months  to  compd  defend- 
ant to  take  it  at  the  price  of  SO  coits  per 
share.  Mot  having  exerctsed  that  optional 
right  within  the  time  limited,  no  cause  of 
action  on  the  contract  arose  in  her  favor. 
We  agree  with  the  trial  Judffe  as  to  the  cor- 
rectness of  the  Judgment  entered.  Whether 
the  evidence  sustains  the  finding  that  plain- 
tiff had  never  demanded  that  defendant  com- 
ply with  the  agreement  need  not  be  consider- 
ed. The  evidence  at  best  showed  Bucb  de- 
mand to  have  been  first  made  in  October, 
1907,  which  was  long  after  any  liability  as- 
sumed by  defendant  under  the  agreement  bad 
ceased. 

Respondent  has  not  aided  the  court  by 
filing  a  brief  or  presentiDg  oral  argument, 
and  it  appears  that  bis  counsel  have  with- 
drawn from  this  case  because  of  respond- 
ent's refusal  (not  bis  Inability)  to  pay  the 
coat  of  printing  points  and  authorities  In 
aid  of  his  side  of  the  case.  We  conclnde, 
however,  that  all  of  the  material  findings 
of  the  trial  court  were  sufficiently  sustained 
by  the  evidence,  and  the  motion  for  a  new 
trial  was  properly  denied. 

The  order  is  affirmed. 

We  concur:  ALLEDT.  P.  J,;  SHAW,  J. 


RATTER'S  LAW  &  CX)LLECTIOT^  CO.  v. 
THIBD  STREET  IMPROVEMBNT 
CO.  et  al.    (Civ.  1,177.) 

(District  Court  of  Appeal,  Tint  District*  Cal- 
ifornia.   Feb.  IS,  1013.) 

1.  IiAROLoan  ANo  Tenant  ($  100*) — Suapsw- 

DKR—ACOBFTANCn. 

Aju  agreemoit  to  surrender  and  accept 
leased  premises  need  not  be  shown  by  express 
agreement,  but  may  be  implied  from  the  facts 
and  acta  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent.  Dig.  «  350-360,  868-860,  868- 
371;  Dec  Dig.  |  lO©.*] 

2.  Landlobd  and  Tenant  ^  110*)— Susbeb- 
der— accbptancb— bvidbncb. 

Where  a  tenant  of  a  store  vacated  and 
abandoned  It  because  of  alterations  which  the 
landlord  made  in  the  building,  and  thereby 
practically  prevented  the  tenant  from  carrying 
on  his  business,  and  the  tenant  notified  the 
landlord  that  the  premises  had  been  vacated 
and  abandoned  for  such  reason,  and  on  the 
landlord's  request  the  keys  were  given  him,  and 
at  the  time  of  the  surrender  of  the  keys  the 
tenant  demanded  a  return  of  the  deposit  as  se- 
curity for  rent  but  the  landlord  replied  tliat 
the  matter  would  be  fixed  up  in  a  few  days, 
there  was  evidence  of  a  surrender  and  acc^it- 
ance,  terminating  the  lease  by  mutual  consent 
[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  IS  866-809,  871;  Dec  Dig. 
I  110.*] 

3.  Appeal  ano  Erbob  <|  1011*)— Findihos— 

CONOLnsiVENESa. 

A  finding  on  conflicting  evidence  will  not 
be  disturbed  on  appeaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  S8  8088-S080;  Dec.  Dig.  i 
1011.<] 

AppoU  from  Superior  Oonrt;  City  and 
County  of  San  Frandsco;  B.  V.  Borgent, 
Judge. 

Action  by  Bauer's  Law  ft  Collection  Oom- 
pauy  against  the  Third  Street  Improvement 
Company  and  another.  From  a  Jndgment 
for  plaintiff,  defendants  appeal.  Affirmed. 

Arthur  W.  Perry,  of  San  Francisco,,  for 
appellant   Wm.  Tomsky,  of  San  Frandsco, 

for  respondent 

LENNON,  P.  J.  In  this  action  Judgment 
was  rendered  and  entered  for  the  plaintiff. 
The  appeal  is  from  the  Judgment  and  from 
an  order  denying  a  new  trial  upon  the  judg- 
ment roll  and  a  statement  of  the  case. 

The  action  was  for  money  had  and  receiv- 
ed by  the  defendants  for  the  use  and  benefit 
of  the  plaintiff.  The  facts  of  the  case,  aa 
developed  by  the  evidence,  show  that  the  sum 
sued  for  was  deposited  by  plaintiff's  assignor 
with  the  defendants  In  lieu  of  a  bond  to  se- 
cure the  payment  of  rent  reserved  in  a  con- 
tract of  lease  executed  by  the  plalntlCTs  as- 
signor and  the  defendants. 

The  trial  court  found  that  the  lease  had 
been  terminated  by  the  mutual  consent  of 
the  parties,  and  that  thereupon  the  defend- 
ants had  received  and  taken  possession  of 
the  leased  premises.  Prom  this  flndlng  the 
nmcluslott  of  law  was  dedneed  Uutt  the  plafai- 
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tifl  waa  -ttitltled  to  the  retom  of  the  money 
deposited,  and  tlie  court  gave  Judgment  ac- 
cording^. The  only  point  made  In  support 
of  this  aiveal  Is  that  the  ei^doiee  does  not 
support  the  finding  mentioned. 

The  evldoice  upon  this  phase  of  the  case 
Is  to  Uie  ^ect  that  the  lessee,  plalntflTs  as- 
slgnw,  vacated  and  abandoned  the  leased 
premises — a  store— because  of  certain  altera- 
tions wblcb  were  being  made  by  the  defend- 
ants In  and  npon  the  building  In  which  the 
store  was  located,  and  whldi  practically  pre- 
vented the  lessee  from  carrying  on  the  busi- 
ness for  which  the  premises  were  rented  and 
used.  The  lessee  notifled  the  defendants  that 
the  premises  had  been  vacated  and  abandoned 
for  the  Teas<ms  stated.  T1ierenp<ni  the  de- 
teidants  requested  and  were  given  Uie  key 
of  the  premises.  At  Oie  time  of  the  aban- 
donment of  the  pren^ses  and  the  surrender  of 
the  key  thereof  ttie  lessee  made  a  d«nand 
for  the  return  of  the  money  which  had  been 
previously  deposited  as  pecurlty  for  the 
rent,  to  which  deCendants  Trilled:  "That 
wni  be  all  right  *  •  •  We  win  fix  that 
up  In  a  few  days.**  The  defendants  did  not 
then  nor  at  any  other  time  Indicate,  either 
expressly  or  Impliedly,  that  they  would  con- 
tinue to  hold  the  lessee  liable  for  the  rent 
reserved  for  the  term  provided  In  the  lease. 
Shortly  after  this  conversation  the  defend- 
ants entered  upon  the  premises  and  affixed 
thereto  a  "To  Let"  sign. 

[1]  An  express  agreement  to  surrender  and 
accept  leased  premises  need  not  be  shown. 
Such  an  agreement  may  be  Implied  from  the 
drcnmstances  and  the  acta  of  the  parties. 
2  Taylor  on  Landlord  and  Tenant,  |  616. 

[2]  While  no  one  of  the  things  said  and 
done  by  the  parties  to  the  lease  prior  to  and 
npon  the  vacation  and  abandonment  of  the 
premises  would  be  in  and  of  Itself  sufficient 
evidoice  of  the  surrender  of  the  term  and  its 
acceptance  by  the  defendants,  nevertheless 
all  of  the  circumstances  narrated  warrant  the 
inference  that  the  surrender  of  the  leased 
premises  was  made  and  accepted  by  opera- 
tion of  law,  an^  sufficiently  support  the  find- 
ing that  the  relation  of  landlord  and  tenant 
previously  existing  between  plaintiffs  as- 
signor and  defendants  was  terminated  by 
mutual  consent  Jones  on  Landlord  and 
Tenant  IS  640,  648,  649 ;  2  Taylor  on  Land- 
lord and  Tenant  {  607 ;  Welcome  v.  Hess, 
00  Oal.  507,  27  Pac.  S69,  26  Am.  St  Bep.  146. 

[3]  l^ere  Is  some  slight  conflict  in  the  evi- 
dence on  the  whole  case  as  to  what  was  said 
and  done  by  the  parties  to  the  lease  at  the 
time  of  the  abandonment  of  the  premises. 
The  trial  court  however,  accepted  the  plain- 
tiff's evidence,  and  apparently  gave  but  little, 
If  any,  credence  to  the  evidence  produced  on 
behalf  of  the  defendants.  This  It  had  the 
right  to  do,  and  its  decision  of  the  question 
of  fact  rendered  npon  omfllcttng  evldmo^ 
cannot  be  disturbed  by  Uils  court 


The  Judgmmt  appealed  from  and  the  order 
denying  a  new  trial  are  affirmed. 


We  ctmcur: 
pro  tem. 


HALU  X;   MURPHET,  X, 


ALLEN  T.  CENTRAL  COUNTIES  LAND 
CO. 

SAME  T.  VANDERCOOBL    (Civ.  No.  1,141.) 

(District  Court  of  Appeal,  E^rst  District,  Cal- 
ifornia.   Feb.  IX  1913.) 

1.  OORPOKATtONS  (J  466*)— CO NTB ACTS  09  Bll- 
ELOTICENT— ResOLTTTIONS  BT  DIBBOTOBS. 

it  is  sot  necessary  that  a  resolution  should 
be  passed  by  tbe  board  of  directors  in  order  to 
biud  a  corporation  in  the  matter  of  the  employ- 
ment of  its  servants. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  8  1800 ;  Dec.  Dig.  |  4&6.*] 

2.  CoBPORATioNs  <S  426*)— Oohtbaotb  of  Ek- 

pLOTiiKNT— Estoppel. 

The  regalar  payment  of  a  monthly  salai? 
by  a  corporation  at  a  certain  rate,  with  the  fall 
knowledge  of  the  directors,  for  upwards  of 
three  years,  without  objection  on  the  part  of 
any  director  or  other  officer,  precludes  tne  cor- 
poration from  contending  in  an  action  for  sev- 
eral months'  salary  that  there  was  no  agree- 
ment to  pay  such  an  amount  or  that  the  serv- 
ices were  not  reasonably  worth  such  amount 

[Ed.  Note.--For  other  cases,  see  Corpora- 
tions, Cent  Dig.  Jfi  1690,  17b2-17D4,  1707, 
170a  1710-1716;  Dec  Dig.  I  426.*1 

8.  COBPOBATIOKS  (J  177*)— ACTION  BT  StOCK- 
HOLDBB  FOB  SEBVICES — IMPLIED  CONTBACT. 

The  fact  that  aae  suing  for  services  ren- 
dered a  corporation  was  a  stockholder  does  not 
preclude  his  recovery  either  npon  an  express  or 
Implied  contract  being  merely  evidentiary  as  to 
whether  any  promise  ever  existed  to  iMy  for 
such  services. 

[Ed.  Note. — For  other  cases,  see  Corpora tlona, 
Cent  Dig.  I  063:  Dec.  Dig.  1  177.*] 

4.  Master  akd  Servaut  (|  71*>-BBC0vssr 

07  SaULBT— BXFBBSS  CONISAOT— IKTEBBST. 
In  an  action  for  services  under  an  express 
contract  to  pay  a  certain  monthly  salary,  intei^ 
est  should  be  allowed  on  each  payment  as  it 

fell  doe. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  89;  Dec.  Dig.  |  71.*] 

Ap[>ea;l  from  Superior  C>onrt  City  and 
County  of  San  Francisco ;  George  H.  Caba- 
nlss,  Judge. 

Action  by  Edward  O.  Allen  against  the 
Central  Counties  Land  Company  and  by  tbe 
same  plaintiff  against  E.  P.  Tandercook.  Ac- 
tions consolidated.  Judgment  for  plaintiff, 
and  defendants  appeal.  Affirmed. 

Harding  ft  Monroe  and  F.  W.  NlghtingiU, 
for  appellants.  W.  H.  Paystm,  of  San  Fran- 
dsco,  fOr  respondent 

HALL^  J.  The  two  above-entitled  actions 
were  consolidated  and  tried  together,  and 
the  appeals  from  the  Judgment  rendered  in 
the  consolidated  action  come  to  this  court 
upon  oAe  record. 

The  action  against  the  corporation  was 
bron^t  by  plaintiff  to  recover  from  the  oor- 
poratloa  defendant  a  stated  amount  Ua  the 
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aaiaxy  of  lOaintlfl  as  tbe  secretaiy  of  said 
corporation,  and  anoUier  amount  as  salary 
of  one  Dick  as  bookkeeper  for  tbe  corpora- 
tion, irtiose  claim  wa^  before  salt  brought 
assigned  to  i^alntlff.  Tbe  action  i^alnst 
Vandercook  was  predicated  npon  tbe  same 
claims*  and  was  brought  against  him  upon 
bis  liability  as  a  Btockbolder  of  said  cor* 
poratlon.  In  his  complaint  as  originally 
filed  plaintiff  sned  to  recover  of  deCmdant 
upon  an  express  contract  for  salary  ss  secre- 
tary of  said  corpraratlon  firom  the  Ist  day  of 
April,  1909,  to  the  Slat  day  ot  January,  1910, 
at  an  agreed  compensation  ot  |160  par 
month;  and  also  salary  from  February  JL, 
1910,  to  May  25,  1910,  at  an  agreed  com- 
pensation of  ^  per  montlL  There  was 
no  controversy  about  this  lattw  part  of 
tile  claim.  In  his  second  count  he  sought 
to  recover  upon  an  express  contract  for 
the  salary  of  one  A.  6.  Dick  as  bookkeep- 
er of  said  corporation  from  April  1,  1909, 
to  August  17,  1909,  at  an  agreed  compen- 
sation of  |100  per  month.  At  the  close 
of  the  trial  plaintiff  amended  his  complaint 
so  as  also  to  state  a  cause  of  action  to  re- 
cover the  $150  per  month  as  the  reason- 
able value  of  tbe  services  rendered,  and  made 
a  similar  amendment  aa  to  the  $100  per 
month  sought  to  be  recovered  as  the  salary 
of  Dick,  as  bookkeeper  of  said  corporation. 
The  court  made  its  findings  in  such  a  way 
as  to  cover  either  theory  of  the  case  It 
found  that  defendant  agreed  to  pay  plaintiff 
for  his  services  from  April  1,  1909,  to  Janu- 
ary 31,  1910,  at  the  rate  of  $160  per  monui, 
and  also  found  that  said  sum  was  the  rea- 
sonable value  of  such  services.  The  court 
made  similar  findings  covering  the  claim  for 
salary  of  Dick. 

[t]  Upon  these  appeals  It  is  claimed  by  ap- 
pellants that  the  evidence  does  not  show 
any  express  contract  npon  the  part  of  the 
corporation  to  pay  either  $160  per  month  to 
plaintiff  or  $100  per  month  to  Dick,  and  that 
no  evidence  was  Introdnced  to  prove  the 
reasonable  valne  of  the  services  which  plain- 
tiff and  Dick  did  render  to  the  corporation. 
We  find  in  the  record  ample  evidence  to  sup- 
port the  findings  to  the  effect  that  the  corpo- 
ration did  promise  to  pay  to  plaintiff  $150 
per  month  for  his  services  as  secretary  of 
the  corporation,  and  $100  per  month  to  Dick 
for  his  services  as  bookkeeper  of  the  corpo- 
ration. No  formal  resolution  expressly  fixing 
the  compensation  of  either  the  secretary  or 
the  bookkeeper  was  ever  passed  by  the  board 
of  directors  covering  the  period  for  which  the 
salaries  are  In  dispute^  The  corporation  was 
organized  in  1900.  Plaintiff  was  dnly  elect- 
ed secretary.  Mr.  Tandercook  in  fact  acted 
as  the  general  manager  of  the  corporation 
from  Its  o^nlzation,  and  some  time  later 
was  formally  elected  to  such  position.  By 
agreement  with  plaintiff  Vandercook  fixed 
plaintiff's  salary  for  the  first  few  months 
at  $100  per  month,  but  In  the  latter  part  of 
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1906  this  was  increased  by  Mr.  Tandercook 
to  $150  per  month.  During  all  the  time 
thst  plaintiff  remained  In  the  empl(^  of  ttie 
corporatlont  he  and  Dick  made  out  monthly 
1^7  rolls,  showing  the  salary  ot  eadi  of 
them.  As  to  the  salary  of  plaintiff  each  pay 
roll  would  have  an  Item  as  folh>ws:  "To 
Edw.  O.  Allm,  Secretary,  Time  one  montii, 
rftte  per  month  $150.  Amount  earned  $160. 
Balance  payable  $150.**  A  similar  lt«n 
would  appear  as  to  the  salary  of  Dick,  show- 
ing the  rate  for  his  salary  to  be  $100  per 
month.  Tliese  pay  rolls  were  r^nlarly  pre- 
sented to  the  president  of  the  corporation, 
with  cheeks  fbr  the  amounts  called  for,  and 
such  checks  were  signed  by  the  president  and 
by  the  seoretary.  Upon  many  occasions  these 
pay  rolls  were  presented  to  the  board  of 
dlrecfonrs  and  were  by  the  board  approved. 

Upon  the  14th  day  of  January,  1908,  many 
months  after  both  plaintiff  and  Dick  had 
been  employed  and  their  respective  compen- 
sations fixed  by  Vandercook,  tlie  board  pass- 
ed a  resolution  whereby  It  "sanctioned,  rati- 
fied, approved,  and  confirmed"  all  transac- 
tions, payments,  and  i^reements  made  and 
entered  Into  upon  behalf  of  tbe  company  by 
the  officers  and  agento  of  the  company.  At 
this  time  the  directors  had  full  knowledge 
of  the  salaries  being  regularly  paid  to  both 
plaintiff  and  Dick,  and  never  made  any  ob- 
jection tliereto.  For  three  years  and  up- 
wards these  salaries  were  regularly  paid,  and 
the  payments  entered  Qi>on  the  books  of  tbe 
corporation.  The  general  manager,  Mr.  Van- 
dercook, had  at  all  times  full  knowledge 
thereof.  All  the  directors  had  the  same 
knowledge. 

It  Is  true  that  Dick  was  onployed  by  one 
J.  Dalzell  Brown,  who  seems  to  have  been 
In  some  way  Interested  In  the  corporation. 
But  be  was  employed  for  the  corporation 
and  with  the  full  knowledge  of  Vandercook 
and  the  directors.  The  services  he  rendered 
were  rendered  to  the  corporation  and  regu- 
larly paid  for  by  It  at  the  rate  of  $100  per 
month,  with  the  full  knowledge  of  the  gen- 
eral manager  and  the  board  of  directors. 
Under  these  drcumstancea  we  think  the  cor- 
poration was  bound  to  pay  plalntlfl  and  Dick 
the  salaries  that  they  had  been  thus  regu- 
larly receiving  from  the  corporation  month 
by  month,  and  that  such  corporation  was 
bound  to  pay  such  stated  salaries  as  upon 
an  express  contract  to  pay  such  sums.  It 
is  well  settled  that  It  Is  not  necessary  that 
a  resolution  should  be  passed  by  the  board 
of  directors  In  order  to  bind  the  corporation 
In  the  matter  of  tbe  employment  of  Its  serv- 
ants. Brown  v.  Crown  Milling  Co.,  ISO  OaL 
376,  89  Pac.  86;  Crowley  v.  Genesee  Mining 
Co.,  66  CaL  273. 

[2]  The  regular  payment  of  the  monthly 
salaries  at  the  rates  of  $150  and  $100  per 
month,  with  the  full  knowledge  of  the  di- 
rectors of  the  corporation,  for  upwards  of 
three  years,  without  objection  on  the  part 
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of  any  director  or  other  officer  of  the  corpo- 
ration, Is  ample  to  preclude  the  corporatloQ 
from  now  contending  either  that  there  waa 
DO  agreement  to  pay  auch  amounts,  or  that 
the  services  were  not  reasonably  worth  such 
amounts.  Shade  t.  Slsson  Bf.  &  L.  Co.,  115 
GaL  S57,  47  Fac.  135.  These  circumstances 
support  the  findings  as  made  by  the  court 
both  as  to  the  agreements  to  pay  the 
amounts  sued  for  aa  well  as  to  the  reason- 
able value  thereof. 

it]  The  fact  that  the  plaintiff  was  a  nom- 
inal stockholder  of  the  corporation  does  not 
affect  the  case.  It  does  not  preclude  him 
from  recovering  either  upon  an  express  con- 
tract or  upon  an  implied  contract  The  fact 
that  a  plaintiff  Is  a  stockholder,  or  is  other- 
wise interested  in  a  corporation,  may  be 
shown  as  evidentiary  matter  upon  the  Ques- 
tion as  to  whether  or  not  any  promise,  ei- 
ther express  or  implied,  ever  existed  to  pay 
for  his  services.  This  is  as  f^r  as  the  cases 
dted  by  the  appellant  under  this  head  go. 

[4]  Am  the  flndiog  as  to  an  express  con- 
tract to  pay  an  agreed  sum  monthly  is  sup- 
ported by  the  evidence,  the  court  did  not 
err  in  allowhng  interest  at  the  legal  rate 
upon  each  month's  salary  as  it  became  dua 

For  the  reasons  above  stated,  the  Judg- 
ment appealed  trom  la  alBrmed  aa  to  both 
aniwUantB, 

We  concur:  LENNON,  P.  J.;  MURPHET, 
J.,  pro  tern. 


OAHFBELL      SOITTHEItN  PAU  BY.  CO. 

(Civ.  1,006.) 

(IMfltrict  Court  of  Appeal,  Second  District 
California.  Feb.  11.  1913.) 

1.  TBIAL  (J  251*)— iNSTBUOnON—ISSUIB. 

Where,  in  an  employe's  action  for  injaries, 
no  iBSue  of  assumed  risk  is  raised  by  the  plead- 
ing or  evideDce,  instractltnu  on  assumed  risk 
are  properly  refused. 

[Bd.  Note.— For  other  cases,  see  Trial.  Cent. 
IHg.  It  587-«95;  Dee.  Dig.  $  251.*] 

2.  Habtkb  and  Servant  (i  265*)— IwJtraT  to 

SBBVANT— BtJBDBN    OF  RttOOF— NEOLIQEHCB. 

In  an  employe's  action  for  injuries,  the 
bnrdoi  is  on  puilntlS  to  affirmatively  prove  bis 
employer's  negligence^ 

[Gd.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent  Dig.  »  Sn-OOS,  9S5;  Dee.  Dig. 
{  265.*]  «        ™,       ,  ^ 

8.  BfASTEB  Aim  Sbbvaitf  (S  266*)  —  IirjtrBT 
TO  SfiBVAirr— Nbouoincb— Pbesuicption. 
That  an  employ^  is  injured  in  the  course 

fit  bis  employment  raises  no  preaainptlon  of 

n^ligence  on  tbe  part  of  big  employer. 
[Ed.  Note.— For  other  caBes,  see  Master  and 

Servant,  Cent  Dig.  ||  966;  Dec  Dig. 

I  265.*]  .  , 

4.  Masteb  awd  Sbbvant  d  113*)  —  Intobt 
TO  Sebvani^Liabiutt  or  Masteb. 

A  railroad  company  is  not  liable  for  inju- 
ries to  an  employ^  due  to  being  stn»^  by  a 
roof  nnder  which  the  car  upon  which  he  Is  em- 
ployed is  pasfling,  where  the  roof  ii  bo  con- 
structed as  to  permit  paaaage  thereunder  with- 


out injury  to  those  upon  passing  cars,  and  tbe 
company  has  dlsdiarged  all  duties  devolving 
npon  it  in  its  relation  with  the  employ^. 

[Bd.  Note.— For  other  eases,  see  Hastw  and 
S^w^  Ottt  Dig.  H  2U,  224-227;  Dee.  Dig. 

6.  ApFUI.  and  OBBOB  a  1066*>-"HABKLBSa 
EBBOB— iKBTBUCnON— EvIDENCB. 

Where,  to  an  employe's  action  for  injuries, 
&e  evidence  did  not  show  negligence  on  de- 
fendant's part,  error  in  an  instruction  on  con- 
tributory negligence  could  not  be  prejudicial 
to  plaintiff. 

[Ed.  Note.-~FoT  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4220;  Dec.  Dig.  (  1066.*] 

6.  Apfkal  and  Ebbob  (S  1066*)— Habmtjbs 

BbBOB— iNfimUCnON— ISBTTBS. 

Where  no  Issne  of  assumed  risk  was  rais- 
ed by  the  pleadings  or  evidence  in  an  employe's 
action  for  injuries,  an  inaccurate  instruction 
on  assumed  risk  could  not  be  prejudicial  to 
plaintiff. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4220;  Dec  Dig.  (  1066.*] 

Appeal  from  Superior  Court,  Loa  Angeles 
County;  N.  P.  Oonrey,  Judge. 

Action  by  E.  J.  Campbell  against  the 
Southern  Pacific  Railway  Company.  From 
a  judgment  for  defendant  and  the  denial  of 
new  trial,  plaintUF  appeals.  Affirmed. 

Crouch  ft  O^nch,  of  Los  Angeles,  tor  ap- 
peillaiit  J.  W.  Mf^nlay,  of  Los  Angeles  (W. 
B.  Millar,  of  Los  Angeleob  of  connaeQ,  for  re- 

AIUSN,  P.  J.  ^Ehe  action  was  one  by  an 
employe  against  his  onployer  to  recorar 
damages  on  account  of  personal  Injuries. 
The  conqtlalnt  alleges  tbat  these  injuries 
were  occasioned  through  tbe  negligent  act 
of  defoidant  in  malntalnli^  a  roof  ao  om- 
stmcted  that  there  was  not  a  sufficient  pas- 
sageway between  such  roof  and  the  car  upon 
which  plaintiff  was  employed,  the  result  of 
which  was  that  plaintiff,  while  In  the  per-, 
formance  of  his  duties,  was  stro<^  by  such 
roof  and  Injured.  The  answer  denied  the  al- 
legations of  the  complaint,  and.  In  addition, 
alleged  that  the  injuries  so  sustained  were 
occasioned  on  account  of  plaintiff's  n^ll* 
gence  which  proximately  contributed  to  such 
Injuries.  The  action  was  tried  by  a  jury, 
which  returned  a  verdict  for  def^dant 
From  the  judgment  rendered  th«:«on,  and 
from  an  order  denying  a  new  trial,  plaintiff 
appeals  upon  a  bill  of  exceptions. 

The  only  evidence  contained  In  the  bill  of 
exceptions  on  behalf  of  plaintiff  Is  to  the 
effect  that  plaintiff,  having  knowledge  that 
the  roof  was  t>estde  the  track,  always  sup- 
posed that  tbe  same  was  far  enough  away 
to  clear  a  man  coming  down  the  side  of  a 
passing  car;  that  while  descending  from  a 
passing  car  In  tbe  discharge  of  his  duty  he 
was  struck  by  such  roof  and  Injured.  The 
evidence  set  out  as  being  received  on  t>ehalf 
of  defradant  was  that,  while  it  did  maintain 
tbe  roof  in  question,  there  waa  provided  a 
sufficent  passageway  between  such  trade  and 
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■aid  root  and  that  tbe  accident  could  not 
tiare  bappened  to  plaintiff  In  tlie  manner 
claimed  by  him. 

[1]  The  errors  assigned  r^te  solely  to  the 
matter  of  Instnictlona  given  and  refused- 
The  Inetructlons  refused  were  with  reference 
to  assumed  risks.  The  record  does  not  dis- 
pose any  defense  based  upon  a  claim  that 
the  injuries  were  due  to  the  ordinary  risks 
of  employment  This  defense  to  be  available 
must  be  pleaded.  Lneld  v.  E.  I.  DuPont 
Powder  Co.  (C.  C.  A.)  199  Fed.  377,  citing 
Magee  y.  North  Pac.  C.  R.  Co.,  78  CaL  430, 
21  Pac.  114, 12  Am.  St  Rep.  69.  There  being 
no  Issue  In  reference  to  assumed  risks,  and 
nothing  appearing  In  the  bill  of  exceptions  to 
the  contrary,  It  must  be  assumed  that  no 
evidence  was  admitted  touching  a  matter 
not  at  Issue.  This  being  true,  plaintiff  was 
not  entitled  to  instructions  Inapplicable  to 
the  case  presented.  The  only  evidence  be- 
fore us  establishes  a  conflict  as  to  defend- 
ant's negligence  In  the  premises. 

[2]  In  actions  by  an  employ^  against  an 
^ployer  for  damages  on  account  of  negli* 
gence.  It  Is  incumbent  upon  the  plaintiff  to 
affirmatively  prove  negligence  on  the  part  of 
the  employer. 

[3]  The'  mere  proof  of  Injuries  received  In 
the  course  of  employment  raises  no  presump- 
tion of  negligence,  as  is  the  case  where  a 
passenger  for  hire  Is  Injured  In  the  opera- 
tion of  tbe  Instrumentalities  employed  in  his 
transportation. 

[4]  In  60  far  as  the  evidence  is  presented 
by  the  bin  of  exceptions,  there  is  to  be  found 
8u£aclent  to  warrant  the  Jury  In  determining 
that  no  negligence  of  defendant  was  shown. 
If  no  negligence  was  established  by  a  fair 
preponderance  of  the  evidence,  and  the  jury 
believed  that  the  roof  wa-i  so  constructed  as 
to  permit  a  passageway  thereunder  and  there^ 
by  without  injury  to  those  upon  passing 
cars,  and  that  no  obligation  or  duty  devolv- 
li^  upon  defendant  In  its  relation  with  plain- 
tiff had  been  undischarged  or  unfnlfllled,  a 
verdict  for  the  defendant  was  proper. 

[i]  It  Is  claimed,  however,  that  certain  In- 
structions with  reference  to  contributory  neg- 
llgence  were  erroneous.  If  no  negligence 
upon  defendant's  part  was  shown,  the  mat- 
ter of  contributory  negligence  became  unim- 
portant, and  charges  with  reference  thereto 
could  not  be  preJudldaL  An  examination  of 
the  Instructions  given  upon  the  trial  indi- 
cates a  condition  dmllar  to  that  referred  to 
in  Henderson  t.  Los  Angeles  ^^ctlon  Go., 
ISO  Gal.  689,  89  Pac.  976,  wherein  the  Su- 
preme Court,  speaking  throng  Mr.  Justice 
Lorlgan,  has  quoted  with  approval  this  rule: 
"Where  numerous  Instructions  ore  given  (as 
In  this  case),  it  may  well  be  that  some  par- 
ticular Instmctl(m  falls  to  contain  a  com- 
plete or  accurate  stat^ent  of  the  law.  If, 
however,  when  tbe  entire  chaise  Is  examin- 
ed, the  fHulssfons  or  Inaccuracies  in  a  par- 


ticular Instruction  appear  to  hare  been  sup- 
plied, and  the  Jury  fairly  and  consistently 
Instructed,  graerally,  as  to  the  law,  this  Is 
suffidfflit  to  defeat  any  claim  of  error  predi- 
cated on  defects  In  particular  Instructions.'' 

[I]  Appellant  contends  that  certain  Instruc- 
tions with  reference  to  the  assumption  of 
risk  were  not  entirely  accurate;  but,  as 
we  have  before  said,  no  issue  with  reference 
to  assumed  risks  was  made,  and  no  evidence 
Is  shown  to  have  been  received  which  would 
make  applicable  a  charge  in  that  regard,  and 
we  are  unaUe  to  see  how  such  a  charge 
could  have  prejudiced  plaintiff's  rights. 

We  are  satisfied  that,  considering  all  of 
the  instructions  given,  the  record  as  presoit- 
ed  contains  no  prejudicial  error  warranting 
a  reversal  of  the  Judgment  or  oraer. 

The  judgment  and  order  are  affirmed. 

We  concur:   JAMES,  J. ;  SHAW»  J. 


JOHNSTON  V.  JOHNSTON.    (Giv.  1,034.) 
a>latrict  Court  of  Appeal,  Second  District, 
CaUfomia.  Feb.  11,  1918.) 

1.  DivocxjG  (i  184*)— Lachu  —  Fulnxna  bt 

OotniT. 

Whether  a  delay  of  about  six  years  In 
bringing  en  action  for  divorce  on  the  ground 
of  extreme  cruelty  was  reasonable,  within  Olv. 
Code,  i  124,  providing  that  a  divorce  must  be 
denied  when  there  is  an  anreasonable  lapse  ot 
time  before  commencement  of  the  action,  was 
a  question  for  determination  In  the  trial  court 
[Ed.  Note.— For  other  cases,  tee  Divorce.  Cent 
Dig.  II  670-673;  Dec  Dig.  {  184.*J 

2.  Appkai,  and  Ebbob  Q  201*)— OBncnoK . 
Bei^w— Nbcissttt. 

Where,  In  an  action  for  divorce,  plaintiffs 
counsel  made  no  effort  to  insist  upon  their 
rights  to  be  heard  in  the  case,  but  without  ob- 
jection permitted  the  couirt  to  practically  try 
the  case  without  theij  aid,  they  could  not  be 
heard  to  say  on  appeal  that  plaintiff  was  de- 
nied his  right  to  have  the  aid  of  counsel  at 
every  itage  of  the  proceedings. 

[Ed.  Note.— For  ot^r  cases,  see  Appeal  and 
Error.  Cent  Dig.  M  1149,  1261-1266;  Dee. 
Dig.  i  20L*] 

Appeal  from  Superior  Court,  Los  Angdes- 
County;  Charles  Monroe,  Judge. 

Action  by  James  A.  Johnston  against  Ellxa- 
beth  Johnston.  From  Judgment  for  defend- 
ant and  6enla.\  of  new  trial,  plaintiff  appeals. 
Affirmed. 

F.  W.  Allwder,  of  IxM  Angeles,  for  appel- 
lant Gray,  Barker  &  Bowen,  of  Los  Angeles, 
for  respondent 

ALLEN,  P.  J.  The  action  was  one  for  di- 
vorce upon  the  ground  of  extreme  cruelty. 
The  court  finds  from  the  nndlsputed  evl- 
AeaCB  that  tbe  defendant  was  guilty-  ct  ex- 
treme cmelty  through  acts  committed  In  the 
years  1900,  1001,  and  1002.  The  action  for 
divorce  was  not  commenced  until  the  year 
190S,  although  tbe  plaintiff  seems  to  have 
been  a  resident  of  this  state  since  some  time 
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!n  19(M.  rpon  Uw  trial  the  court,  of  Its  own 
niotloii,  called  the  plaintiff  as  a  witness  and 
deTel<9ed  ttie  fiict  that  the  onlsr  reaaon  be 
could  urge  for  not  bringing  the  action  sooner 
was  that  he  bad  not  thouglit  of  bringing  it 
until  be  bad  lived  In  OalUomla  anlte  a  while 
and  bad  become  dlagoated  at  hex  actions. 
Tbe  court  found  that  an  nnreaaonable  time 
bad  elapsed,  and  under  section  12D  of  tbe 
GItU  Code  denied  the  dlTorce  on  account  of 
laches. 

[1]  Section  124  of  our  dvll  Code  providea 
that  a  dlTorce  must  be  denied  In  all  cases, 
other  than  where  the  ground  of  divorce  Is 
adultery  or  conTlctlon  of  a  felony,  when 
there  Is  an  onreasonable  lapse  of  time  before 
the  commencement  of  the  action.  The  ques- 
tion whether  this  lapse  of  time  is  reasonable 
or  not  Is  one  which  the  trial  court  must  de- 
termine. Considering  the  long  lapse  of  time 
between  the  occurrences  complained  of  and 
the  bringing  of  this  suit,  the  court  might 
well  say  that  a  presumption  wonld  arise 
either  of  condonation  of  the  offense  or  ac- 
quiescence In  the  same.  Plaintiff  made  no 
effort  to  introduce  any  testimony  tending  to 
show  a  reasonable  excuse  for  his  delay  in 
bringing  the  action. 

[2]  Counsel  for  appellant  Insists  that  the 
court  tot^  charge  of  the  examination  of  the 
witness  and  afforded  him  no  opportunity  to 
show  the  facts  tending  to  disclose  a  reason- 
able cause  for  the  delay.  It  Is  true,  as  ap- 
pears from  tbe  record,  that  the  court  practi- 
cally tried  the  case  without  the  aid  or  as- 
sistance of  counsel;  but,  notwithstanding 
this  peculiar  conduct  of  the  case,  plaintiff's 
counsel,  if  he  so  desired,  might  have  ottered 
to  show  In  a  proper  way  a  reasonable  excuse, 
and  If  tbe  court  had  refused  to  permit  him 
to  mabe  snch  showing  there  would  be  much 
force  In  his  contention.  '  But  when  counsel 
sit  by  and  make  no  effort  to  Insist  upon  their 
rights  as  counsel  to  be  heard  In  the  case, 
they  cannot  very  well  say  that  appellant's 
right  to  try  his  case  according  to  the  law  and 
the  evidence,  and  to  hare  the  aid  of  counsel 
at  every  stage  of  tbe  proceedings,  bas  been 
Ignored. 

We  are  of  opinion  that  tbe  judgment  and 
order  appealed  from  should  be  affirmed;  and 
It  la  60  ordered. 

We  concur:  JAMES.  J.;  BAW,  J. 


CHAPPEIX  V.  THOMPSON.     (Civ.  1,230.) 

(District  Court  of  Appeal,  Second  District, 
California.   Feb.  10.  191S.) 

liZiOTATioK  OP  Actions  (S  87*)— Action  on 
JtTDOJiBNT— Competition  of  Pebiod. 

Under  Code  Civ.  Proc  |  836,  subd.  1,  pre- 
scribing a  five-year  limitation  for  actions  upon 
foreign  judgments,  and  section  351,  providing 
that.  If  when  the  caase  of  action  against  a 
person  accruea  be  is  out  of  the  state,  Ic  may 


be  commenced  within  snch  period  after  Ms  re- 
turn, and  that  his  absence  from  the  state  after 
the  cause  of  action  accrues  is  no  part  of  the  lim- 
itation period,  the  bar  does  not  commence  to 
run  in  favor  of  defendant  until  he  comei  into 
this  state  and  does  not  mn  during  bis  absence, 
so  that  where  action  has  accrued  on  a'  foreign 
judgment,  and  is  not  barred  in  the  jurisdiction 
where  rendered,  action  thereon  against  defmd- 
ant  who  bas  resided  In  the  state  not  nune  than 
2H  yean  is  not  barred. 

[Ed.  Note.— For  other  cases,  see  LimltatloD 
of  Actions.  Cent  Dig.  U  406-4ffii;  Dec  £Mg.  1 

Appeal  from  Superior  Court,  Los  Angeles 
Connty;  F.  E.  Denamor^  Judge. 

Action  by  A.  B.  Cbappell  against  J.  D. 
Tbonqpeon.  Jndgniait  tar  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Miller  &  Miller,  of  Los  Angeles,  tor  ap- 
pellant Danld  M.  Hunsaker  and  Lacey  St 
Hnnaaker,  both  of  Loa  Angedes,  for  respond- 
ent 

SHAW,  J.  Plaintiff  sued  upon  a  judgment 
rendered  In  his  favor  on  June  80,  1905,  by 
the  district  court  of  Black  Hawk  county, 
state  of  Iowa.  As  a  defense  to  recovery 
thereon,  defendant  pleaded  subdivision  1  of 
section  336  of  the  Code  of  OlvU  Procedure. 
The  court  gave  Judgment  for  plaintiff,  from 
which  dtfendant  appeals  npcm  tbe  judgment 
roll. 

The  statute  pleaded  prescribes  a  period  of 
five  years  within  which  an  action  upon  a 
judgment  of  a  sister  state  may  be  brought 
The  complaint  herein  was  died  October  19, 
1911,  being  6  years,  3  months,  and  19  days 
after  the  rendition  of  the  judgment  sued  upon. 
Section  351  of  the  Code  of  Civil  Procedure, 
however,  provides  that:  "If,  when  the  cause 
of  action  accrues  against  a  person,  he  Is  out 
of  the  state,  the  action  may  be  commenced 
within  the  term  herein  limited,  after  his 
return  to  the  state,  and  if,  after  the  cause 
of  action  accrues,  he  departs  from  the  state, 
the  time  of  his  absence  is  not  part  of  the 
tifae  limited  for  the  commencement  of  the 
action."  An  action  upon  the  judgment  was 
not  barred  by  the  laws  of  Iowa  which,  as 
found  by  the  court,  prescribe  a  period  of 
15  years  within  which  to  sue  thereon;  and 
the  court  found  that  since  the  rendition  of 
the  Judgment  defendant  had  not  been  a  resi- 
dent of  or  within  the  state  of  California 
for  a  period  exceeding  2^  years.  This  lat- 
ter finding,  we  think,  bringti  the  case  directly 
within  the  exception  contained  In  section  351 
above  quoted.  Tbe  statute  did  not  commence 
to  run  In  favor  of  defendant  until  he  came 
to  this  state,  where  he  was  subject  to  the 
process  of  Its  courts,  and,  if  subsequent  to 
coming  he  left  the  state,  the  statute  did  not 
run  during  the  period  of  his  absence.  We 
regard  Dougall  v.  Scbulenberg,  101  CaL  154, 
35  Pac.  635,  and  McKee  v.  Dodd.  152  Cal. 
637,  93  Pac.  854,  14  L.  B.  A.  (N.  S.)  780,  125 
Am.  St  Bep^  ^  as  decisive  of  the  point 
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raised.  Tlieee  cans  differ  from  the  one  at 
bar,  In  that  they  were  appeals  In  actions 
involving  promissory  notes  executed  and  pay- 
able out  of  the  state  by  nonresident  payors 
who  subsequently  removed  to  the  state.  The 
rule,  however,  applies  with  equal  force  po 
actions  upon  Judgments.  Kennard  v.  Alston, 
02  Miss.  763;  Nicholas  v.  FarweU,  24  Neb. 
ISO,  S8  <N.  W.  820.  Omitting  aU  reference  to 
the  provlaioD  contained  In  section  351,  "the 
weight  of  authority  Is  that  the  statute  of  the 
forum  does  not  begin  to  run  until  the  de- 
fendant comes  within  the  Jnrfsdlction  In 
which  suit  Is  brought,  and  that  the  time 
elapsing  between  the  accrual  of  the  right 
of  actioD  in  the  foreign  state  and  the  acquir- 
ing of  domestic  residence  forms  no  part  of 
the  statutory  period  of  the  forum."  Annota- 
tor's  note  to  Rutledge  v.  Ut  &  Savings  Jt 
Loan  Co.(  6  Ann.  Gas.  642. 
The  Judgment  Is  sfBrmed. 

We  concur:  ALIASS,  P.  J.;  JaMES,  3 


BUKKB  V.  SAN  FRANCISCO  BBEWER- 
lES,  Lbntted.    (Civ.  14S9.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia. Feb.  13,  1913.  Rehearing  Denied 
by  Snpreme  Court  April  11,  1913.) 

La:«di.okd  and  Tbwaitt  ($  199%*)— Rent— 
EnxcT  of  Inability  to  Pbooubk  Saujon 

LiCENSB. 

Where  a  lease  (or  years  contained  a  stipu- 
lation that  the  lessee  wonld  not  direotly  or  in- 
directly Qse  or  allow  the  premises  to  be  nsed, 
except  for  a  saloon  and  lodidng  house,  without 
the  consent  of  the  lessor,  the  (act  that  anbse- 
quent  to  the  date  of  the  lease  defendant  was 
refused  a  license  to  conduct  a  saloon  therein 
is  no  de(ense  to  an  action  (or  rent,  (or  the  tease 
did  not  require  the  violation  of  an  existing  law, 
and  the  fact  that  the  performance  of  the  con- 
tract became  impossible  subsequent  to  the  mak- 
ing o(  the  contract  did  not  discharge  the  lessee ; 
it  not  appearing  that  the  lessor  had  refused  to 
permit  some  other  use  of  tbe  premises,  or  that 
it  could  not  be  nsed  as  a  lod^ng  bouse. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dee.  Dig.  |  199H.ri 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  £.  P.  Mogan, 
Judge, 

Action  by  Frank  H.  Burke  against  the 
San  Francisco  Breweries,  limited,  revived 
In  the  name  of  Mary  A.  Burke  as  executrix. 
From  a  Judgment  for  plaintilf,  defendant  ap- 
peals. Affirmed. 

Hoefler,  Cook,  Harwood  &  Morris,  of  San 
Francisco,  for  appellant  Charles  A.  Sburt- 
lelE  and  J.  6.  De  Forest,  both  of  San  Fran- 
dsco,  for  respondent 

LEXNON.  P.  J.  Frank  H.  Burke  was  the 
original  plaintiff  In  this  action.  After  the 
action  was  commenced  he  died,  and  bis  wife, 
Mary  A  Buike,  as  the  executrix  of  his  last 
will  and  testament,  was  substituted  In  his 
place  and  steafl  as  plaintiff  In  the  action. 


In  discussing  this  case  oar  references  to  the 
plaintiff  vrlll  be  understood  as  applying  to 
the  original  plaintiff.  The  action  was  brought 
for  the  recovery  of  the  sum  of  $1^200,  alleged 
to  be  due  plaintiff  from  the  defendant  as 
rental  under  the  terms  of  a  written  lease 
executed  and  dated  Januaiy  3,  1908,  where- 
by the  defendant  was  granted  the  use  and 
occupation  of  certain  premises  In  the  dty 
and  county  of  San  Francisco  for  the  term 
of  five  years  at  tbe  total  rental  of  $7,S00, 
which  It  was  stipulated  in  the  lease  was  to 
be  paid  In  monthly  Installments  of  $120. 
Pursuant  to  tbe  lease  the  defendant,  upon 
the  day  and  date  of  its  execution,  entered  in- 
to possession  of  the  demised  prendsee,  and 
paid  the  rent  therefor  as  It  became  due  save 
and  except  for  the  period  commencing  with 
the  Ist  day  of  August,  1909,  and  ending  with 
tbe  1st  day  of  June,  1910.  The  lease,  among 
ether  things,  provided,  and  the  parties  there- 
to expressly  agreed,  that  the  defendant  would 
not  "directly  or  indirectly  use  or  allow  to  be' 
used  the  said  premises  for  any  other  purpose 
tlian  that  of  a  saloon  and  lodging  house, 
without  the  written  consent  of  the  lessor,  or 
Madison  &  Burke,  agents."  The  execution 
of  the  lease  was  not  denied,  but  the  answer 
of  the  defendant  pleaded  as  a  separate  de- 
fense to  the  action  a  failure  of  consideration 
for  the  lease  and  the  impossiblUty  of  com- 
plying with  the  terms  thereot  In  this  be- 
half the  answer  of  the  defendant  alleged  in 
substance  that  the  defendant  was,  at  the 
time  of  the  execution  of  the  Irase  and  at  all 
times  thereafter,  exclusively  engaged  in  the 
business  of  manufacturing  and  selling  beer ; 
that  the  sole  and  only  consideration  for  de- 
fendant's entering  into  the  lease  In  question 
was  to  secure  the  leased  premises  for  the 
purpose  of  conducting  a  saloon  and  selling 
beer  manufactured  by  the  defendant;  that 
the  charter  and  ordinance  of  the  city  and 
county  of  San  Francisco,  at  the  time  of  mak- 
ing tbe  lease  and  at  the  time  of  the  com- 
mencement of  the  action,  provided  that  no 
person  should  engage  in  the  sale  of  Uqnor 
as  a  retail  liquor  dealer  without  first  pro- 
curing a  license  therefor;  that  plaintiff  and 
defendant  at  the  time  of  entering  into  the 
lease  knew  of  and  contemplated  the  existing 
requirements  of  the  charter  and  ordinance 
referred  to;  that  on  the  30th  day  of  July, 
1909,  the  board  of  police  commissioners  of 
tbe  city  and  county  of  San  Francisco  refused 
and  ever  since  has  refused  to  grant  a 
licence  to  tbe  defendant  for  the  purpose 
of  selling  beer  or  liquor  of  any  descrip- 
tion on  the  leased  premises;  and  that  by 
reason  thereof  tbe  consideration  for  the 
execution  of  the  lease  failed  and  tbe  lease 
itself  became  impossible  of  performance 
The  lower  court  granted  plaintiff's  motion  lo 
strike  from  tbe  defendant's  answer  the  spe- 
cial defense  pleaded  ttierein,  upon  tbe  ground 
that  it  was  sham  and  irrelevant,  and  that  tne 
facts  stated  therein  did  not  constitute  a  de- 
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fense  to  tbe  action.  Upon  the  iasues  raised 
by  the  pleadings  as  they  stood  after  the  mo- 
tion to  strike  out  was  granted  the  case  was 
tried,  and  a  Judgmokt  rmdered  and  entered 
for  the  plaintifT,  from  which  the  defendant 
has  appealed  upon  the  judgment  roll  alone. 

Although  counsel  for  the  defendant  have 
devoted  considerable  space  to  a  discussion  of 
the  law  relating  generally  to  contracts  made 
in  contravention  of  public  policy,  the  par- 
ticular thing  complained  of  and  upon  which 
they  rely  for  a  reversal  of  the  judgment  is 
not  stated  in  their  briefs.  We  apprehend, 
however,  that  the  defendant  Is  dlssatlsfled 
with  tbe  ruling  of  the  lower  court  striking 
out  parts  of  the  answer,  and  that  the  only 
point  Involved  upon  the  appeal  Is  the  correct- 
ness of  that  ruling. 

This  brings  us  to  a  consideration  of  the 
question  as  to  whether  or  not  the  d^endant 
was  relieved  from  liability  for  the  rent  re- 
served in  the  lease  for  the  remainder  of  the 
term  granted  merely  because  of  the  refusal 
of  the  municipal  authorities  to  renew  the 
license  of  the  defendant  to  sell  liquor  in  the 
demised  premises.  It  Is  one  of  the  conten- 
tions of  the  defendant  that  because  the  de- 
mised premises  could  not  without  violating 
tbe  law  be  used  by  the  defendant  from  and 
after  the  SOth  day  of  July.  1909,  for  all  of 
the  purposes  to  which  their  use  was  limited 
by  tbe  terms  of  the  lease,  the  lease  from  that 
date  became  Impossible  of  performance  by 
operation  of  law,  and  was  no  longer  en- 
forceable. It  is  further  contended  by  defend- 
ant that  tbe  contract  of  lease  was  against 
[rabllc  policy,  and  therefore  void  from  its 
very  inception.  This  latter  contention  is 
based  upon  the  assumption  that  by  the  terms 
of  the  lease  the  defendant  was  obligated  to 
continue  for  the  period  of  five  years  in  -a 
business  which  might  at  any  time  after  the 
execution  of  the  lease  be  declared  unlawful. 

These  contentions  cannot  be  sustained. 
They  are  founded  upon  the  rule  of  law  that  no 
recovery  can  be  bad  by  either  party  to  a 
contract  tbe  performance  of  which  Involves 
the  violation  of  an  existing  law.  This  rule 
of  law  has  no  application  to  the  facts  of 
tbe  present  case.  Tbe  lease  in  question  does 
not  puri)ort  to  require  the  performance  of 
an  act  in  contravention  of  an  existing  law. 
Nor  can  it  be  said  that  the  parties  to  the 
lease,  either  expressly  or  impliedly,  contract- 
ed for  the  termination  of  tbe  lease  In  the 
event  of  a  change  In  the  law  which  would 
render  further  performance  of  the  lease  im- 
possible without  violating  tbe  law.  On  the 
contrary,  it  affirmatively  appears  from  the 
auctions  of  the  special  defense  relied  upon 
that  the  defendant  was  compelled  to  discon- 
tinue the  budness  of  selling  liquor  not  be- 
cause of  a  chaoge'tn  tbe  law,  but  rather  be- 
cause of  its  application  to  the  business  of 
the  defendant  subsequent  to  the  execution 
■of  the  lease.  The  defendant  did  not  deny 
the  allegation  of  the  complaint  that  it  had 
entered  into  the  possesaion  of  the  douiaed 


premises  under  the  lease  on  the  30th  day  of 
July,  1908 ;  and  In  this  connection  It  will  be 
noted  that  the  special  defense  of  the  defend- 
ant as  pleaded  is  evasive  to  the  extoit  that  It 
is  silent  as  to  whether  or  not  the  defendant 
occulted  the  premises  as  a  saloon  under  a 
]i(»nse  from  the  municipality  prior  to  July 
30,  1900,  the  date  upon  which  it  Is  aUeged 
a  renewal  of  the  defendant's  license  was  re- 
fused. That  such  was  the  fact,  however, 
may  be  fairly  inferred  from  the  answer  as 
a  whole.  No  provision  was  made  by  tbe  par- 
ties to  the  lease  for  Its  termination  In  the 
event  of  the  failure  of  the  defendant  to  se- 
cure a  renewal  of  Its  license  to  sell  liquor 
in  the  demised  premises,  and  It  cannot  be 
fairly  said  that  the  terms  of  the  lease  can 
be  construed  to  cover  such  a  conttngency.^ 
Tbe  renewal  of  the  defendant's  license  was 
not  a  matter  within  tbe  control  of  the  plain- 
tiff. That  was  a  privilege  willed  could  be 
granted  or  witbbeld  only  by  the  municipal- 
ity ;  and  although  a  license  had  been  granted 
to  the  defendant  at  or  shortly  after  tbe  exe- 
cution of  the  lease,  the  defendant  had  no  as- 
surance that  such  license  would  be  renewed 
from  time  to  time  during  the  life  of  the  lease. 
This  being  so,  the  inference  la  irresistible 
that  if  the  plaintifT  and  defendant  had  In- 
tended that  the  life  of  the  lease  should  de- 
pend upon  the  renewal  from  time  to  time 
of  the  defendant's  license  to  sell  liquor  in 
the  demised  premises,  a  clause  to  that  effect 
would  have  been  inserted  in  the  lease;  and 
If  It  be  conceded,  as  counsel  for  the  defendant 
contend,  that  the  plaintifT  and  defendant, 
when  executing  the  lease,  had  In  contempla- 
tion the  possibility  of  the  unfavorable  appli- 
cation of  the  existing  laws  of  the  municipal- 
ity, the  conclusion  must  follow  that  the  de- 
fendant, when  It  accepted  the  lease,  assumed 
the  risk  that  a  renewal  of  the  license  to  sell 
liquor  might  at  any  time  be  refused.  ^ 
It  has  been  repeatedly  held  that  under 
such  circumstances  tbe  refusal  of  tbe 
municipal  authorities  to  renew  a  liquor  li- 
cense cannot  be  availed  of  as  a  defense  to  an 
action  for  the  rent  reserved  and  due  under  a 
lease.  The  rule  In  this  behalf  was  succinct- 
ly stated  in  the  case  of  Bu^tt  v.  Loeb, 
43  Ind.  App.  667,  88  N.  E).  346.  In  that  case 
the  action  was  for  rent  due  under  a  lease 
which  provided  that  the  demised  premises 
should  be  used  during  the  term  only  for  the 
purpose  of  conducting  a  saloon  business. 
There  the  lessee,  as  a  defense  to  the  action, 
pleaded  his  Inability  to  use  the  premises  for 
the  purpose  designated  in  the  lease  because 
of  the  rejection  of  his  application  for  a 
license  to  sell  liquor.  In  passing  upon  a  de- 
murrer which  assailed  tbe  sufficiency  of  this 
defense,  the  court  said:  "It  Is  the  general 
rule  that  where  tbe  performance  of  a  con- 
tract becomes  impossible  subsequent  to  the 
making  of  the  contract,  the  promisor  Is  not 
thereby  discharged.  To  this  rule  there  Is  a 
well-established  exception,  namely,  where 
the  performance  becomes  impoaaible  by  e 
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dunge  In  ttie  lawa  the  promisor  Is  dls- 
cliarged.  The  facta  here  presented  do  not 
bring  the  case  at  bar  within  the  exception. 
The  appellant  did  not  discontlnae  hla  busi- 
ness because  of  a  change  In  the  law,  but  be> 
cause  of  Its  application.  At  the  time  of  en- 
terli^  Into  the  contract,  that  he  might  stib- 
seqaently  by  the  proper  authorities  be  deni- 
ed a  license  was  a  probability  well  known 
to  him.  Houston  Ice  &  Brewing  Oo.  t. 
Keenan,  99  Tex.  79^  88  8.  W.  197;  San 
Antonio  Brewing  As8*n  t.  Brents,  39  Tex. 
GlT.  App.  44S»  88  8.  W.  868;  White 
Stuart,  76  Ta.  548.  With  this  knowledge 
appellant  made  his  terms  unconditionally. 
He  took  the  risk  of  being  held  liable  for 
the  rents  erea  though  performance  became 
Impossible  by  reason  of  circumstances  be- 
yond his  controL" 

The  genmU  current  of  authority  dealing 
with  the  subject  under  discussion  Is  in 
substantial  accord  with  the  rule  oiundated, 
in  the  case  last  dted  and  quoted.  The  cas- 
es dealing  with  the  subject,  eltlier  directly 
or  upon  priudple,  are  many,  among  which 
may  be  dted  the  fallowing:  Gaston  t. 
Gordon.  208  Mass.  265,  94  N.  B.  307;  Teller 
T.  Boyle,  132  Pa.  56,  18  AtL  1069;  Forster 
T.  Eberle,  7  Misc.  Bep.  490,  27  N.  T.  Supp. 
966;  Goodrum  Tobacco  Ga  t.  Potts,  etc., 
133  Oa.  776,  66  S.  R  1081,  26  L.  B.  A.  <N. 
8.)  408;  Hecht  v.  Acme  Coal  Co.,  19  Wyo. 
18,  113  Pac.  788,  117  Pac.  34  L.  R.  A. 
(N.  B.)  773,  777;  Kerley  t.  Mayer,  10  Misc. 
Bep.  718,  31  N.  T.  Supp.  818;  McLarren 
T.  Spalding,  2  Cal.  610.  The  case  of  Dunn 
T.  Stegemann,  10  Cal.  App.  38,  101  Pac.  25. 
so  strongly  relied  upon  by  the  defendant, 
is  not  applicable  to  the  facts  of  the  case 
at  bar.  In  that  case  the  parties  had  know- 
ingly entered  Into  a  contract  for  the  let- 
ting of  certain  premises  within  150  feet  of 
a  church  to  be  used  as  a  satoon.  A  dty 
ordinance  provided  that  no  saloon  should 
be  permitted  or  licensed  within  said  150 
feet;  indeed,  the  sale  of  liquor  upon  the  de- 
mised premises  would  have  been  Illegal  with 
or  without  a  license;  and  the  court  held 
that  Inasmuch  as  the  parties  to  the  lease 
had  knowingly  entered  into  a  contract  which 
had  for  its  object  a  violation  of  the  law, 
such  contract  was  void  from  its  very  in- 
ception and  unenforceable  by  either  party. 
No  such  question  confronts  us  In  the  present 
case. 

Aside  from  the  questions  already  discuss- 
ed, the  special  defense  relied  upon  was  defl- 
dent  In  falling  to  show  that  the  defendant 
had  ever  requested  permission,  as  provided 
in  the  lease,  to  use  the  premises  for  other 
than  saloon  purposes,  or  that  the  plaintiff 
had  ever  refused 'to  allow  the  premises  to 
be  so  used.  Such  defense  was  also  deficient 
in  falling  to  show  that  the  refusal  to  renew 
the  defendant's  license  in  conjunction  with 
the  restriction  of  the  lease  bad  operated  to 


derive  tlie  defendant  of  the  boiefldal  use 
of  the  demised  premises.  The  refusal -to 
renew  the  liquor  license  did  not  preclude 
the  defendant  from  using  tiie  prendsea  as  a 
lodging  bouse,  and  this  was  one  of  the 
purposes  for  whldi  the  lease  provided  the 
pronisea  might  be  used.  The  case  of  Teller 
T.  Boyle,  siQ)ra,  Involved  a  similar  sitoation. 
There  the  lease  contained  a  provision  that 
the  demised  premises  should  not  be  occupied 
save  as  a  saloon  and  dwelling  without  the 
lessor^  written  cons^t;  and  the  court, 
in  holding  that  the  lease  was  not  ter- 
minated  by  the  lessee's  failure  to  obtain 
a  liquor  Ucense,  said:  "If  the  lessm  were 
insii^lng  that  Us  lessee  should  sell  intox- 
icating Ihiuors,  and  clalmipg  the  right  to 
forfrit  the  lease  because  he  refused  to  com- 
ply. It  would  doubtless  be  a  good  defense  to 
say  that  he  was  forbidden  law  to  a^; 
but  that  is  not  this  case." 

For  the  reasons  stated  we  are  of  the 
opinion  that  the  order  striking  out  parts  tit 
the  defteidant's  answer  was  rightfully  made, 
and  It  is  therefore  ordered  that  the  judg- 
ment appealed  from  be  affirmed. 

We  concur:  HALIs  J.;  MUKPUJDK,  J.,, 
pro  tem. 


GEBNON  V.  SISSON.    (Qv.  1,040.) 

(District  Court  of  Appeal,  Third  District  Oal- 
■  ifomia.  Feb.  7,  1913.  Bebearlng  Denied 
by  Supreme  Court  April  8, 1918.) 

1.  Dkkds  (I  207*)  —  Gammnmas  —  Sum- 

CIENOT  OF  EVIDKNCB. 

Evidence  held  to  show  that  a  deed  to  land 

in  controvers;  was  genuine. 

[Ed.  Note. — For  other  caaes,  see  Deeds,  Gsnt 
Dig.  g|  614r^;  Dec  Dig.  S  207.*] 

2.  EVIUBNCB  (S  353*)— Dbbd— ADKISSIBJUTT. 

Under  the  direct  provlsioDS  of  Code  Civ. 
Proc.  {  1051,  a  deed  of  conveyance  was  com- 
petent evidence  of  a  grant  from  grantor  to 
grantee. 

[EM,  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SI  1404-1428,  1430,  1431;  Dec.  Dig. 
i  353.*] 

3.  Pleading  fS  304*)— Dbniai  ot  Oamnna- 

NESS-^BfTECT  OF  AFFIDAVIT. 

An  affidavit  filed  under  Code  Civ.  Proc.  | 
448.  providing  that,-  when  the  defense  to  an  ac- 
tion iB  founded  on  a  written  instrument,  its 
fienuinent^sa  and  execution  are  deemed  Admit- 
ted unless  plaintiff  filed  an  affidavit  denying 
same,  is  not  evidence;  its  only  effect  bein^  to 
relieve  the  party  filing  it  from  having  admitted 
its  genuineness  and  due  execution. 

[Ed.  Note. — For  other  caaes,  see  Pleading, 
Cent  Dig.  H  008,  900;  Dec.  Dig.  {  804.*] 

4.  Witnesses  (8  133*) —CoiiPraBiioT— Ac- 
tions AGAINST  BXBCUTOBS. 

In  an  action  by  an  executor  to  quiet  title 
to  realty  claimed  by  defendant  under  a  deed 
from  testator,  defendant  was  not  rendered  in- 
competent  to  testify  as  to  conversations  with 
testator  la  hte  lifetime,  by  Code  Civ.  Proc  | 
1880,  BUbd.  3,  prohibiting  parties  to  an  action 
against  executors  or  administrators  on  a  claim 
ngafnst  the  state  from  being  witnesses. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §S  666-669;  Dec.  Dig.  |  133.*) 
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5.  DUDB   (S  ld4«>— DBUTKBT— PUBUlCFTIOn. 

It  iB  preBomed  that  a  deed  was  delivered 
u  of  ita  date. 

[Ed.  Note.— For  other  caiea,  aee  Deeds,  Cent. 
Dlk.  H  974-083.  623,  684;  Dec.  Dig.  |  194.*] 

6.  Adverse  PossEsmov  (|  68*)— Possbssiok 

BT  GBAHTBE. 

A  grantor'B  posaesBloa  after  delivery  of 
Mb  deed  will  be  conaidered  either  aa  tenant  or 
truBtee  for  the  grantee,  in  the  ^Bence  of  an 
express  disdaitner  of  such  relation  and  a  no* 
torioua  asBertioD  of  an  adverse  claim. 

[Eld.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  U  S38i-^7;  Dec.  Dig.  I 
63.*] 

Appeal  from  Superior  Oonrt,  Tdiama  Coun- 
ty; John  F.  BllisoQ,  Judge. 

Action  by  Richard  Gemon,  Executor  of 
Charles  B.  Wood,  deceased,  against  Elmer  U 
Sisson.  From  a  Judgment  tor  defendant, 
plaintiff  appeals.  Affirmed. 

J.  N.  True,  of  Ooldbeacli,  Or.,  tor  appel- 
lant W.  P.  Jdmson  ud  McOoy  tt  Oans,  all 
of  Bed  BlnB,  for  respondent 

OHIPMAN,  P.  J.  Plaintilt  brings  the  ac- 
tion as  executor  of  the  last  will  of  Charles 
B.  Wood,  deceased,  to  quiet  the  title  In  the 
estate  to  certain  land  in  Tehama  county. 
Defendant  claims  title  by  deed  executed  by 
said  Wood  on  January  20, 1903.  Wood  died 
June  1,  1911,  and  in  his  last  will  executed 
S^tember  11«  1907,  be  specifically  devised 
the  land  in  question  to  certain  named  heirs 
of  his  deceased  slater,  and  nominated  plain- 
tiff as  the  executor  of  said  will.  The  con- 
veyance to  defendant  is  conceded  to  be  a 
deed  of  gift  and  contains  the  following  pro- 
vision: "This  grant,  however,  is  with  the 
express  understanding  and  agreement  that 
the  party  of  the  second  part  (the  grantee)  is 
to  pay  to  the  party  of  the  first  part  (the 
grantor)  one-fourth  of  all  crops  raised  on 
aaid  lauds,  during  the  lifetime  of  the  party 
of  the  fiirst  part,  and  it  is  expressly  under- 
stood and  agreed  that  this  reservation  is  in- 
tended between  the  parties  hereto  to  be  a 
reservation  of  a  life  Interest  in  the  property 
conveyed  to  the  extent  of  suc^  rental,  but  is 
in  no  way  to  interfere  with  the  possession 
of  said  party  of  the  second  part  to  the  said 
property,  and  this  interest  shall  die  with  the 
party  of  the  first  part,  and  from  and  after 
bis  death,  the  party  of  the  second  part  and 
his  heirs  and  assigns  will  be  relieved  from 
such  obligation." 

The  cause  was  tried  by  the  court  and  find- 
ings and  Judgment  went  for  defendant. 
FlalntUC  appeals  from  the  Judgment  and 
brings  the  record  here  under  the  provisions 
of  sections  941a  to  941c  and  963a  to  9Ei3c 
of  the  Code  of  Civil  Procedure.  Some  other 
points  are  presented  by  the  appellant  which 
will  be  noticed ;  but  the  question  of  primary 
importance  advanced  by  appellant  Is  wheth- 
er the  deed  from  Wood  to  the  defendant  is 
genuine  or  a  fabrication.  On  its  face  it  con- 
veys the  fee  absolute,  snbject  to  the  reserva- 


tion above  quoted,  and,  if  genuine,  the  find- 
ing of  the  court-that  by  it  the  title  paased 
to  defendant  is  supported. 

It  was  in  evidence  that  Wood  and  defend- 
ant were  intimate  friends  at  the  time  the 
deed  was  executed  and  that  Wood  had  often 
expressed  an  Intention  to  leave  this  property 
to  defendant;  that  he  had  no  known  rela- 
tives in  whom  he  felt  any  interest  H.  P. 
Andrews,  a  practicing  attorney  of  Bed  Bluff, 
who  had  attended  to  Wood's  legal  business, 
teetlfled:  That  Wood  came  to  blm  the  day 
before  the  date  of  the  deed  and  explained  to 
Andrews  that  he  wanted  an  instrument 
drawn  which  would  convey  the  property  to 
defendant  but  wanted  to  reserve  the  use 
of  the  land  or  Its  rentals  in  himself  during 
his  life.  Andrews  prepared  the  deed  as  di- 
rected by  Wood,  who  signed  and  a<^owl- 
edged  it  before  Andrews  as  notary  public. 
Andrews  testified:  "I  wrote  the  deed,  and 
I  think  It  was  the  next  day  that  he  came  In 
and  signed  and  acknowledged  It  after  hav- 
ing carefully  gone  over  the  matter  again  aft> 
er  it  was  written  out  *  *  *  I  asked  him 
what  I  must  do  with  the  deed.  He  says, 
'Ton  can  either  give  It  to  Elmer  (Elmer  Bla^ 
son  was  the  grantee)  or  you  can  keep  it  for 
blm ;  I  want  bim  to  have  It;  I  want  him  to 
have  the  property.'  I  then  ttnA  the  deed 
and  put  it  In  the  secret  draww  of  my  safe, 
and  I  kept  it  there  until  last  spring."  He 
testified  that  shortly  after  the  deed  was  sign- 
ed, a  few  days  later,  he  infonned  defendant 
of  the  deed.  He  was  asked  what  arrange- 
m«its,  if  any,  were  made  with  defendant 
in  regard  to  ihe  deed  and  answered:  "He 
told  me  to  Just  let  it  stay  there  In  the  safte. 
Q.  Then  for  whom  were  yon  keesilng  the 
deed?  A.  Elmer  L.  EUascm."  This  witness 
testified  that  for  sevwal  years  thereafter, 
and  until  the  latter  part  of  the  sommer  of 
1907,  Wood  received  the  rentals  or  inoome  of 
the  place  throu^  the  witness,  to  whom  de- 
fendant or  the  tenants  paid  the  money  tot 
Wood,  and  that  Wood  frequently  referred 
to  the  matter  ot  his  interest  in  the  property 
as  being  only  that  provided  for  in  the  deed. 
Th»*e  was  evidence  that  defendant  attended 
to  renting  the  property  and  to  seme  extoit 
had  the  care  of  it  although  Wood  came  and 
went  to  and  from  the  property  at  his  will 
and  spent  some  time  on  the  place  at  inter- 
vals. Defendant  testified:  "I  arranged  with 
Mr.  A.  B.  Miller  to  rent  the  property  and  In- 
structed him  to  pay  the  money  to  the  Bank 
of  Tehama  County  to  the  credit  of  Mr.  Wood. 
Q.  Did  you  rent  the  property  as  your  own 
property?  A.  I  did,  for  Mr.  Wood's  inter- 
est I  rented  It  for  Mr.  Wood  to  have  the 
rental,  under  the  terms  of  the  deed."  De- 
fendant also  testified  that  a  few  days  after 
the  deed  was  executed,  Andrews  told  him  of 
it  and  handed  the  deed  to  him,  and  defend- 
ant gave  it  back  to  Andrews  with  directions 
to  keep  it  for  him.  Miller  had  the  place  one 
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rear  and,  after  him,  the  tenants  were  the 
SlBson  Bros.,  cousins  ot  defendant,  to  whom 
defendant  rented  the  farm.  They  remained 
ontU  the  fall  of  1907,  paying  the  rentals  to 
Andrews  for  Wood,  as  directed  by  defendant 
Other  tenants  followed  In  succeeding  years; 
sometimes  Wood  mating  the  arrangement 
after  consnltatlon  with  defendant,  and  aome- 
timea  defendant  attending  to  the  raiting. 
Defendant  also  testtfled  that  It  was  agreed 
between  him  and  Wood  that  the  latter  would 
pay  the  taxes  Inanniich  as  he  recetved  all 
the  rentals. 

The  principal,  and  practically  the  only,  act 
of  Wood  Indicating  claim  of  ownership  of 
the  land  In  himself  was  the  will  executed  by 
him  September  U,  1907,  In  which  he  attempt- 
ed to  devise  the  land  to  certain  named  rel- 
atives. Defendant  had  no  knowledge  of  the 
execution  of  this  will  until  nttet  Wood  was 
adjudged  insane,  when  he  was  told  of  It  by 
the  executor,  Gemou.  But  the  evidence  was 
that,  after  the  will  wna  executed,  defendant's 
relation  to  the  property  and  to  Wood  re- 
mained the  same  as  before.  It  appeared 
that,  a  short  time  before  his  death,  Wood 
was  adjudged  insane  and  sent  to  the  Napa 
state  hospital,  and  while  there  the  deed  was 
delivered  to  defendant  by  Andrews.  The 
day  following  his  death  defendant  had  the 
deed  recorded.  There  was  no  attempt  to  im- 
peach either  Andrews  or  defendant,  except 
by  some  expert  testimony  to  the  effect  that 
the  signature  to  the  deed  was  not  made  by 
the  same  hand  as  signed  certain  admitted 
examples  of  Wood's  handwriting.  Other  ex- 
perts were  very  positive  that  the  will  and 
these  other  signatures  wen  In  the  goaulne 
handwriting  of  Wood. 

[1]  Upon  the  question  of  the  genuineness 
of  the  deed,  the  evidence  is  ample  to  support 
the  finding. 

[2]  Defendant's  deed  was  admissible  under 
section  1951  of  the  Code  of  Civil  Procedure 
and  was  competent  evidence  of  a  grant  to  the 
grantee  from  the  grantor.  McDougall  v. 
McDougall,  135  CaL  316,  319,  67  Pac.  77a 

[3]  App^ant  seems  to  hold,  under  section 
448  of  the  Code  of  Civil  Procedure,  that,  hav- 
ing filed  what  be  terms  an  affidavit  of  non 
est  factum,  the  burden  was  thereby  cast 
upon  defendant  to  first  establish  "the  genu- 
ineness and  due  execution"  of  the  deed  be- 
fore it  was  admissible,  and  took  from  de- 
fendant the  right  given  him  by  section  1951 
of  the  Code  of  Civil  Procedure.  As  we  un- 
d^tand  section  448,  the  affidavit  relieves 
the  party  from  the  effect  which  his  failure  to 
make  the  affidavit  would  entail,  namely,  the 
goiulneness  and  due  execution  of  the  instru- 
ment would  be  deemed  admitted.  Having 
filed  the  afildavlt,  be  was  In  a  posltiou  to 
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controvert  the  gennlnaieas  of  the  deed.  The 
affidavit  is  not  evidence  and  is  but  a  part  of 
the  pleadings.  In  Moore  t.  Copp,  119  Cal. 
429,  432,  01  Pac.  630,  631,  this  section  was 
construed  and  the  cases  dted,  and  it  was 
there  pointed  out  that  the  plalnUfT  may  con- 
trovert the  instrument  on  various  grounds 
where  there  is  no  affidavit,  "except  that  he 
cannot  controvert  its  due  execution  nor  its 
genuineness."  However,  the  issue  was  fully 
gone  Into  by  both  imrtles,  and  the  genuine- 
ness and  due  execution  of  the  deed,  as  we 
have  seen,  were  amply  established. 

[4]  It  is  also  contended  that  defendant  was 
not  a  competent  witness  to  testify  to  con- 
versations he  had  with  Wood  in  his  life- 
time, dtlug  subdlvison  3, 1  1880,  of  the  Code 
of  Civil  Procedure.  The  proceeding  here  is 
not  against  the  executor,  nor  is  it  upou  any 
claim  or  demand  against  the  estate  of  the 
deceased  person.  The  point  Is  not  well 
taken.  Poulson  v.  Stanley,  122  CaL  eS6,  55 
Pac.  605,  68  Am.  St.  Rep.  78;  Bollinger  v. 
Wright,  143  CaL  296,  76  Pac.  1108;  Calmon 
V.  Sarraille,  142  Cal.  642,  76  Pac.  4S& 

[5]  Some  question  is  raised  as  to  the  de- 
livery of  the  deed.  There  Is  a  presumption 
that  a  deed  was  delivered  at  its  date.  This 
presumption  vras  strengthened  by  the  testi- 
mony of  Andrews,  which  showed  an  actual 
delivery  to  him  for  the  benefit  of  the  gran- 
tee, and  the  grantee's  ass^t  is  shown  both 
by  the  testimony  of  the  grantee  and  by  An- 
drews. See  subdivision  2,  {  1009,  Civ.  Code. 
Appellant's  claim  that  Wood  acquired  title 
as  against  this  deed  by  adverse  possession 
finds  no  support  In  the  evidence. 

[I]  "By  the  execution  and  delivery  of  a 
deed  of  land,  the  entire  legal  Interest  in 
the  premises  vests  In  the  grantee,  and,  If  the 
grantor  continues  In  possession,  afterward 
his  possession  will  be  either  of  tenant  or 
trustee  of  the  grantee.  He  will  be  regarded 
as  holding  the  premises  in  subserviency  to 
the  grantee,  and  nothing  short  of  an  explicit 
disclaimer  of  such  relation  and  a  notorious 
assertion  of  right  in  himself  will  be  suffi- 
cient to  change  the  character  of  his  posses- 
sion and  render  it  adverse  to  the  grantee." 
Cyc.  vol.  1,  p.  1039;  section  321,  Code  Civ. 
Proc  There  is  no  evidence  of  hostility  to 
defendant's  title  or  his  control  of  the  prop- 
erty. All  the  evidence  shows  that  Wood  was 
entirely  satisfied  with  the  disposition  of  the 
property  made  by  him.  His  attempt  to  de- 
vise it  by  will  is  unexplained,  and  standing 
alone,  whether  explained  or  not,  it  is  wholly 
insufficient  to  show  adverse  possession  or 
hostility  to  defendant's  title. 

The  Judgment  is  affirmed. 

We  concur:  HART,  J.;  BURNETT,  J. 
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GBBAT  WESTERN  POWER  CO.  t.  BOARD 
OF  8UFRS  OF  PLUMAS  COUN- . 
TX.    (Civ.  1,029.) 
(Dbtriet  Court  of  Appeal,  Hiird  District,  Cal- 
ifornia.  Feb.  10,  1918.) 

1.  Intoxicating  Liqvobs  (|  76*)— Grant  of 

lilQUOB  LiCBNBB— RETISW  BT  CeBTIOBARI. 

-  The  action  of  coant?  eommissioaen  In 
gnmtiDg  a  llqaor  license  is  a  jndiclal  act,  re- 
viewable on  certiorari. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Uqaors,  Cent  Dig.  |  80;  Dec  Dig.  S  76  *1 

2.  Intoxicatinq  Liquobb  (S  69*)— Licensb— 
SumciENCT  or  Application. 

Act  March  26,  1909  (St  1909,  p.  722). 
made  it  unlawful  to  sell  ligoor  at  any  place 
more  than  one  mile  out  of  the  limits  of  any 
city  or  town  and  within  four  miles  of  any 
camp  of  men  working  upon  pnbllc  improve- 
ments, except  at  a  licensed  saloon  maintained 
at  the  time  the  act  takes  effect,  and  which  was 
established  at  least  six  months  before  the  es- 
tablishment of  such  a  camp.  Held,  that  an 
application  for  a  license  at  a  place  more  than 
one  mile  outside  the  limits  of  an  incorporated 
dty  or  town,  and  within  four  miles  of  a  camp 
of  men  engaged  in  constructiDg  a  quasi  public 
work,  was  improperly  granted. 

[Efd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  3  59;  Dec  Dig.  i  B9.»] 

App^  from  Su[>erloF  Court,  Ploinaa  Coun- 
ty; J.  O.  Honour,  Judge. 

Certiorari  by  the  Great  Western  Power 
Company  against  the  Board  of  Supwvlsors 
of  Plumas  County.  Jndgmait  for  plaintiff 
and  deftfidant  a^ieali.  Affirmed. 

U  H.  Hughes,  of  Beckwith,  for  aiveUant 
IX  N.  Peter,  of  Qalncy,  for  respondesit. 

BURNETT,  J.  The  coart  below  on  certi- 
orari annulled  an  order  of  said  board  of 
supervlsorB  granting  to  one  H.  O.  Jacobs  a 
license  to  engage  in  the  business  of  aelling 
liquors  at  Frattrllle,  In  aaid  Plumas  county. 

The  application  for  the  writ  was  made 
upon  the  ground  that  the  action  of  said 
board  was  void  by  reason  of  the  law  ap- 
proved March  25,  1909  (St  1909,  p.  722),  and 
providing  that  "It  shall  be  unlawful  for  any 
person  to  sell,  keep  for  sale,  or  give  awny, 
any  spirituous,  vinous,  malt  or  mixed  Intoxi- 
cating liquors  at  any  place  situated  more 
than  one  mile  outside  the  limits  of  an  In- 
corporated city  or  town,  and  within  four 
miles  of  any  camp  or  assembly  of  men,  num- 
bering twenty-five  or  more,  engaged  upon, 
or  in  connection  with  the  construction,  re- 
pair or  oi)eratlon  of  any  public  or  quasi  pub- 
lic work.  Improvement  or  utility;  provided, 
however,  that  nothing  in  this  section  con- 
tained shall  be  deemed  to  apply  to  the  sale, 
keeping  for  sale,  or  disposal  of  any  such 
liquor  at  a  licensed  saloon  or  liquor  store 
which  shall  have  been  established,  or  at  a 
licensed  saloon  or  liquor  store  which  shall  be 
maintained,  at  the  time  this  act  takes  effect, 
upon  the  same  premises  where  a  licensed  sa- 
loon or  liquor  store  shall  have  been  estab- 
lished, at  least  six  months  iwlor  to  the  es- 


tablishment of  such  camp  or  assembly  of  men 
or  to  the  sal^  keeping  for  sale,  or  disposal 
of  any  such  liquors  at  any  winery,  li- 
censed brewery  or  distillery,  where  the  sama 
is  manufactured."  PreUmlnarily,  three  un- 
disputed propositions  may  be  stated.  One 
Is  that  said  statute  is  valid;  another,  that 
the  board  of  supervisors  has  no  authorl^  to 
license  any  one  to  violate  the  law;  and  the 
third,  that  the  present  case  Is  not  within  any 
of  the  ttxc^loDB  provided  for  by  said  stat- 
ute. 

[1]  There  are  only  two  controrerted  ques- 
tions presented  for  consideration.  One  is 
whether  the  action  of  a  board  of  supervisors 
In  granting  a  liquor  license  Is  open  to  revi- 
sion on  oerUorari  and  the  other,  upon  the 
assumption  that  It  may  thus  be  reviewed, 
whether  the  case  upon  Its  facts  Is  a  proper 
one  for  the  exercise  of  this  extraordinary 
writ 

Nothing  needs  to  be  added  to  the  discussion 
of  the  general  scope  and  purpose  of  the  writ 
of  certlorarL  It  is  sufficient  to  refer  to  the 
following  decisions  of  our  Supreme  CJourt 
Whitney  t.  Board  of  Delegates.  14  Oal.  479; 
Levee  District  No.  9  t.  farmer,  101  Cal.  178, 
85  Paa  669,  23  Lw  R.  A.  888;  Stumpf  T. 
Board  of  Snperrisors,  131  Cal.  364,  63  Pae. 
668,  82  Am.  Bt  R^.  8fiO;  Bordiard  t.  Sup^ 
Tlsors,  144  CbL  14,  77  Pac  706.  That  within 
the  principles  therein  announcOd  the  action 
of  a  board  of  snperrlsorB  In  dlscharglTig 
certain  statutory  duties  Involves  the  exercise 
of  the  Judicial  function  and  legally  inritea 
an  application  for  a  writ  re^v  la  well 
settled  in  this  and  other  Jorisdlcttona. 

Some  of  our  own  cases  treat  the  rabject  aa 
follows: 

In  Peojile  t.  Snpervlaors  of  Marin  Coonty, 
10  OaL  844,  it  was  held  that:  ■'In  determin- 
ing npon  the  saffldency  of  the  bond  of  an  <tf- 
ficer,  and  wbetiier  the  officer,  by  his  failure 
to  ccouplj  with  the  requisition  of  tbe  super- 
visors to  ffle  a  new  bond,  has  vacated  bis  of- 
fice, the  supervisors  exercise  power  of  a 
Judicial  diaracter,"  and  that  tlie  order  made 
would  be  anpoUed  through  certiorari  xtro- 
ceedings. 

In  Robinson  v.  Supervisors  of  Sacramento, 
16  Cal.  208,  it  was  determined  that:  "Under 
the  consolidation  act  of  1858,  the  board  of 
supervisors  of  Sacramento  have  no  power  to 
create  the  office  of  assistant  derk  to  the 
board,  nor  to  raise  the  salaries  fixed  In  the 
twenty-fourth  section  of  the  act  and  their 
action  in  creating  such  office  and  raising 
such  salaries  may  be  reviewed  in  certiorari." 

In  Murray  v.  Supervisors  of  Mariposa 
County,  23  Cal.  403,  it  was  held  that  "the 
district  courts  bare  power  to  grant  writs  of 
certiorari,  to  review  the  action  of  a  board 
of  supervisors  in  granting  a  ferry  license." 

In  Levee  District  No.  9  v.  Farmer,  supra, 
it  was  decided  that,  in  passing  upon  the  suffi- 
ciency of  a  petition  for  the  establishment  of 
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«  Toad,  Ow  boaM  of  BnperrlBon;  iSxwclBed 
Judicial  power,  and,  while  Its  Jndgment  could 
not  be  attacked  coUateraUj.  tt  could  be  re- 
viewed upon  oerttorarl  where  the  jurlsdlctloD 
•t  Uie  boazd  liad  been  exceeded. 

In  Btomitf  T.  Board  ot  SnperrlBua,  aniwa. 
It  was  held  Oiat:  "An  order  of  a  board  of 
•DmrrlflorB  pniportlng  to  create  a  sanltarr 
district  most  be  annoUed  upon  writ  of  review 
wbere  tlie  return  to  ttie  writ  does  not  siiow 
that  any  eTldence  was  taken  or  beard  to 
move  the  jDrisdlctlonal  tects  that  the  slg^ 
natures  to  the  petition  were  genolnfi  that 
25  of  them  were  resident  freeholds  within 
the  proposed  boundaries,  and  that  the  order 
calling  the  dectltm  was  posted  in  three  pnbllc 
places  In  the  pvattosed  district  for  four 
weeks,  as  required  by  law." 

WhUe  onr  Bttentlon  has  been  directed  to  no 
case  In  ttls  state  In  which  an  order  of  a 
board  of  snperTlsors  granting  a  liqaor  license 
was  annulled  on  certiorari,  It  Is  dear  that 
the  foregoliv  decisions  Involve  an  analogous 
principle  to  that  confronting  ns  here. 

Indeed  It  Is  declared  In  the  case  of  In  re 
Blckerstaff,  70  Cal.  SS.  11  Pac  398,  that  Jut- 
Isdlctlon  to  Issue  a  license  to  eel]  liquor  "Ub 
put  In  motion  by  the  petition  and  certificate; 
and  upon  the  petition,  fortified  by  the  re- 
quired certificate  and  report  as  evidence,  the 
dty  council  acts  judicially  In  making  the 
ord^."  Alanlfestly,  this  Is  equivalent  to 
saying  that  the  order  granting  the  license  is 
subject  to  review  In  a  proceeding  of  this 
nature. 

In  other  states  It  has  been  directly  held 
that  certiorari  Is  the  proper  remedy  where 
the  board  has  exceeded  Its  authority  in 
granting  a  llqnor  license.  State  v.  Heege,  87 
Mo.  App.  338 ;  Rhode  Island  Soa  BndUmg 
(R.  I.)  26  AU.  667. 

The  rule  is  stated  In  Black  on  Intoxicating 
Liquors,  }  VK,  as  follows:  "If  the  power  to 
grant  or  refuse  licenses  Is  vested  In  a  board 
of  commissioners  and  the  matter  la  placed 
excluslTely  within  their  jurisdiction,  their 
action  Id  granting  a  license  Is  quasl-judldal, 
and  If  the  grant  would  be  Improper  the  rem- 
edy Is  by  appeal,  writ  of  error,  or  certiorari, 
according  to  the  natnre  of  the  error  com- 
plained of." 

We  conclude  that  the  first  point  made  by 
appellant  is  entirely  without  merit. 

[2]  To  determine  whether  the  board  had 
jurisdiction  to  grant  the  license,  it  is,  of 
course,  necessary  to  look  Into  the  evidence 
upon  which  the  order  was  based.  Whether 
it  exceeded  Its  authority  can  be  ascertained 
in  no  other  way.  As  stated  in  the  Stumpf 
Case,  supra:  "It  is  only  the  evidence  heard 
by  the  board  of  supervisors  upon  questions 
essential  to  their  jurisdiction  that  can  be 
considered  by  a  court  In  determining  whether 
the  board  acquired  Jurisdiction  to  make  the 
order  creating  the  sanitary  district ;  and  the 
snflSclency  of  the  evidence  to  establish  the 


jurisdlctkmal  fiicte  is  tevlewaUe  upon  Ilia 

writ" 

If  there  were  substantial  evidence  in  sop- 
port  of  fitcts  auUunlzlng  the  board  to  grant 
the  license,  tiien,  manifestly,  the  order  could 
not  be  reviewed  In  this  proceeding.  Look- 
ing at  the  record,  however,  \ve  find  that 
the  only  rational  infin«nce  that  can  be  drawn 
fnnn  the  testimony  of.  the  witnesses  b^re 
the  board  Is  that  the  place  where  the  said 
Jacobs  was  licensed  to  engage  In  the  Uquor 
business  was  situated  "more  than  one  mile 
outside  the  limits  of  an  Incorporated  city  or 
town  and  within  four  mllee  of  a  camp  or 
atnembly  of  men  niunbering  twenty-flve  or 
more  engaged  upon  and  in  connection  with 
the  cimstructilan  of  a  qnasl-pubUc  work,  im- 
provement or  ntHity,"  and  that  tbe  applicant 
had  not  brought  himself  within  the  excep- 
tion to  said  statute. 

It  follovrs,  therefore,  that  the  board  acted 
In  excess  of  its  authority.  In  violatitfn  of  the 
express  provisions  of  the  law,  siOl  the  court 
below  properly  annulled  its  cxdet. 

TbB  Judgment  is  affirmed. 

We  concur:  CHIPHAN,  P.  3.;  HART,  X 


KBNISON  T.  CAMPBELL.    (Civ.  1426.) 

(DiBtrict  Coart  of  Appeal,  First  District,  Cali- 
fornia.  Feb.  13,  1913.   Rebearlng  Denied 
by  Snpreme  Court  April  9,  1918.) 

1.  Appeal  aito  Ebbob  (|  1040*)— Bkvzsw— 
Habhlbss  Ebbob. 

In  an  action  for  wasei,  where  the  com- 
plaint averred  that  plainoff  rendered  services 
at  defendant's  request  for  an  agreed  compensa- 
tion of  $2.50  a  day,  upon  an  open  current  book 
account,  the  overroling  of  a  demarrer  for  un- 
certainty was  harmless,  wbere  the  court  dis- 
regarded the  ambiguous  ezpreaslon  "upon  an 
open  current  book  acconot,"  and  made  nncUngfl 
reBponaive  to  the  issues. 

[Gd.  Notev—For  other  cases,  see  Appeal  and 
Envr,^  Cent  Dig.  H  4060-4106;  Dec  Dig.  1 

2.  Bills  and  Nqtks  (S  465*)  —  Aonoirs  — 
Fleadino. 

In  an  action  upon  a  negotiable  instrument 
it  Is  unnecessary  to  allege  a  eonsideratUn  In 
the  complaint,  as*a  consideration  is  presumed. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  ||  1447»  1477-1479;  Dea 
Dig.  i  465.*1 

3.  Appeal  and  Ebbob  (|  lOBO*)— Rimw— 
Habhlbss  Ebbob. 

Wbere,  in  an  action  for  compensation  for 
services  and  money  doe,  no  interest  was  al- 
lowed prior  to  the  filing  of  the  complaint,  the 
ambiguity  In  plaintifTs  demand  for  interest  was 
not  prejudicial. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error,  Gent  Dig.  K  4075-4088;  Dea  Dig.  1 
1039.  •] 

4.  WOBK  ARD  LABOB  (|  28*)— AOnONS— EVI- 
DENCE—SUFfl  01  ENCT. 

In  an  action  for  compensation  for  work 
and  labor  and  money  due,  evidence  held  saffi- 
cieot  to  support  a  finding  for  plaintiff  and  to 
warrant  tbe  denial  of  defendant  s  counterclaim. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  ff  17,  55;  Dec  Dig.  |  28.*] 
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Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  George  H.  Caba- 
ntsa,  Judge. 

Action  by  Hiram  Kenlson  against  A.  G. 
Campbell.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

W.  C  Carltt,  of  San  Francisco,  for  appel- 
lant Frank  T.  Gomlah«  of  San  Frandsco, 
for  re^tondent. 

HATJi,  J.  This  Is  an  appeal  taken  by  de- 
fendant within  60  days  from  the  entry  of  a 
Judgment  against  defendant  and  in  faror  of 
plaintiff  for  the  sum  of  $325  and  legal  Inter- 
est thereon  from  the  filing  of  the  complaint 
to  the  entry  of  judgment  The  complaint  Is 
in  three  cotmts.  The  first  count  states  a 
cause  of  action  for  a  balance  of  (290.25  ud- 
paid  for  serrices  rendered  defendant  by  plain- 
tiff at  defendant's  request  as  clerk,  salesman 
and  laborer  at  the  agreed  compensation  of 
$2.00  per  day.  In  Uie  second  count  plaintiff 
sues  upon  a  check  for  the  sum  of  $424.65, 
drawn  upon  the  First  National  Bank  of  San 
Francisco,  payable  to  plaintiff  or  order,  sign- 
ed and  delivered  by  defendant  to  plaintiff. 
The  third  count  sets  up  a  claim  for  compen- 
sation for  services  rendered  by  the  wife  of 
plaintiff  to  defendant;  but,  as  the  court  found 
that  such  services  were  rendered  gratuitously 
and  allowed  plaintiff  nothing  therefor,  it  is 
eliminated  from  the  case.  Appellant  demur- 
red generally  and  specially  to  each  of  the 
counts,  and  now  urges  that  the  court  eired  In 
overruling  said  demurrer. 

[1]  There  can  be  no  question  but  that  the 
first  count  alleges  a  good  cause  of  action  for 
services  rendered  at  an  agreed  compensa- 
tion. The  only  complaint  now  urged  Is  that 
the  count  is  uncertain  In  that  it  is  allied 
that  the  services  were  rendered  "upon  an 
open  current  book  account"  But  the  phrase 
"upon  an  open,  current  book  account"  may  be 
disregarded,  and  the  count  is  without  fault 
as  an  action  to  recover  a  balance  unpaid  for 
services  rendered  plaintiff  by  defendant  at 
his  special  Instance  and  request  at  an  agreed 
compensation  of  $2.50  per  day.  Whatever 
uncertainty  or  ambiguity  may  exist  from  the 
use  of  the  words  criticized,  it  is  clear  that 
appellant  was  not  injured  by  the  ruling  of 
the  court  thereon,  for  the  court  in  Its  findings 
ignored  these  words  and  made  findings  re- 
sponding to  the  Issues  as  made  by  the  plead- 
ings, omitting  the  criticized  words. 

[2]  It  is  claimed  that  no  cause  of  action  la 
stated  as  to  the  check,  because  no  considera- 
tion for  the  giving  of  the  check  is  alleged. 
In  counting  upon  a  Dutiable  instrument,  it 
is  not  necessary  to  allege  the  consideration, 
as  a  consideration  is  presumed.  1  Chltty  on 
Pleading,  293;  Uoor«  v.  Waddle,  84  Cal.  140. 

[3]  No  injury  was  done  appellant  because 
of  any  uncertainty  as  to  plaintiff's  demand 
for  interest,  as  the  court  allowed  no  Inter- 
est prior  to  the  filing  of  the  complaint  No 
error  to  the  poaslhle  Injury  of  appellant  was 


committed  by  the  court  in  ommUng  appel- 
lant's demurrer. 

[4]  Appellant  in  his  answer  set  up  that 
both  the  claim  of  plaintiff  for  services  ren- 
dered and  the  check  had  been  fully  paid,  and 
also  pleaded  various  matters  by  way  of  coun- 
terclaim. Among  other  things  pleaded  by 
way  of  counterclaim  is  a  donand  for  rent 
against  plaintiff  for  certain  pranises  occu- 
pied by  him  and  his  wife  while  working  for 
appellant 

The  court  found  that  plaintiff  bad  render* 
ed  services  ft>r  d^endant,  at  his  jq>ecial  in- 
stance and  request  within  two  years  prior 
to  the  filing  of  the  complaint,  for  118.1  days 
at  the  agreed  compensation  of  $2.00  per  day, 
and  that  the  same  was  unpaid.  This  would 
amount  to  $2^75.  The  court  also  found  that 
appellant  had  not  repaid  to  plaintiff  the 
$424.85  r^resented  by  the  che<^  wliidi  check 
apiwllant  in  his  answer  claimed  had  been  giv- 
en as  a  receipt  for  that  amount  of  money,  or 
its  equivalent  deposited  with  appellant  by 
plaintiff,  and  which  the  proof  clearly  showed 
was  a  valid  demand  for  that  amount  against 
defendant  by  plaintiff.  The  court  found  vari- 
ous sums  to  be  owing  to  appellant  upon  sev- 
eral of  his  counterclaims,  and  as  a  result 
found  that  on  the  23d  day  of  December.  1910 
(the  date  of  filing  the  complaint),  defendant 
was  Indebted  to  plaintiff,  on  account  of  serv- 
ices and  money  delivered  by  him  to  defend- 
ant in  the  sum  of  $325,  after  deducting  the 
set-offs  to  which  defendant  was  entltied.  Ap- 
pellant attacks  the  sufficiency  of  the  evidence 
to  support  the  findings  made  In  favor  of 
plaintiff. 

The  evidence  shows  that  from  November 
1. 1907,  to  the  18th  day  of  March,  1910,  plain- 
tiff was  employed  by  defendant  to  run  a  coal 
yard  for  defendant  for  a  compensation  of 
$2.50  per  day.  There  Is  no  diEa>nte  but  that 
the  check  for  $424.85  represented  money  In 
effect  loaned  by  plaintiff  to  defendant 
Plaintiff,  In  running  the  coal  yard,  made  col- 
lections and  payments,  for  which  he  made 
accountings  to  defendant  from  time  to  time. 
Defendant  k^  an  account  of  all  these 
transactions  and  produced  at  the  trial  bis  ac- 
count as  kept  by  himself  with  plaintiff.  In 
this  account  he  had  credited  plaintiff  with 
his  wages  month  by  month,  and  also  with  the 
$424.85  represented  by  the  check.  He  had 
charged  plaintiff  with  all  that  he  (defendant) 
claimed  should  be  charged  against  [^Intiff, 
Including  the  charge  of  $220  for  rent,  and  as 
a  result  his  account  as  kept  by  himself,  show- 
ed that  he  (defendant)  owed  plaintiff  a  bal- 
ance of  $145. 

At  the  conclusion  of  bis  testimony,  after 
he  had  gone  through  his  account  in  much 
detail.  In  answer  to  a  question  by  the  court 
he  stated  that  be  owed  plaintiff  a  balance  of 
$145.  His  counsel,  for  him,  made  the  same 
admission  In  open  court  In  arriving  at 
this  balance,  however,  appellant  charged 
against  plaintiff  $200  for  rents.  But  the 
court  found  that  the  premises  for  which 
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tbeae  rsnta  wen  <dalmed  were  not  let  by 
defendant  to  plaintiff,  but  tbat  tbe  occa- 
patlon  thereof  by  plaintiff  was  tot  tbe  oon- 
TMilence  and  beksBt  of  d«fendant»' and  ac- 
cordingly allowed  defendant  notiUng  there- 
for. If  tble  finding  la  anin>orted  by  the 
eridaioe,  It  la  pratectly  F"«»*fa^  tbat  the 
sidwtance  of  the  flndlngs  in  &Tor  of  plaintiff 
la  amply  wappcxi^  the  erldence.  For, 
adding  to  the  balance  of  $145,  admitted  by 
defendant  to  be  owing  plalntUi;  the  Item  of 
$220  for  rents,  whkA  defendant  bad  diarged 
against  plaintiff  In  ordw  to  brli^  the  bal- 
ance to  9146  In  favor  of  plaintiff,  we  hare  a 
balance  owing  to  plaintiff  of  $365,  wbldi  Is 
more  than  the  court  allowed  him.  It  only 
remains  to  determine  whether  or  not  the  ac- 
tion of  the  court  in  disallowing  the  claim 
<rf  defendant  for  rents  can  be  snpported. 

Tbe  evidence  aa  to  the  drcumatances  con- 
cerning the  occupation  of  the  prunlses  by 
plaintiff,  tor  whidi  defendant  sou^t  to 
charge  blm  with  rent,  la  not  aa  full  and  com- 
[riete  as  It  ml^ht  be.  This  may  be  accounted 
for  1)ecau8e  the  court  early  in  tbe  trial  an- 
nounced tbat  he  would  not  allow  any  offset 
for  rent  From  the  record  It  does  appear, 
however,  that,  aft^  plaintiff  had  worked  for 
some  time  for  d^endant  In  mnning  his  coal 
yard,  the  defendant  made  some  repairs  to  a 
house  upon  the  premises  used  for  a  coal  yard, 
which  house  had  been  at  one  time  used  for  a 
dairy.  Plaintiff  and  his  wife  thereafter  lived 
In  this  house,  but  defendant  never  said  any- 
thing to  them  abotit  paying  rent  therefor, 
and  at  none  of  the  monthly  settlements  made 
with  plaintiff  was  anything  said  about  rent 
nor  any  charge  made  therefor  upon  the  ac- 
count kept  by  defendant  with  plaintiff,  un- 
til the  last  of  September,  1909,  when  the 
entire  charge  for  14  months  was  entered  as 
one  Item.  The  occupation  of  the  house  had 
terminated  with  the  month  of  June,  1909, 
and  had  commenced  In  May,  1908.  During 
all  this  time  the  coal  yard  had  been  run  by 
plaintiff,  without  other  help  than  such  as 
was  rendered  him  by  his  wife,  who,  dnrlng  hia 
absence  from  the  yard  in  delivering  coal  or 
the  like,  attended  to  such  matters  as  required 
attention,  and  especially  In  the  matter  of 
taking  orders  from  customers.  This  she 
could  readily  do  because  of  residing  at  tbe 
yard.  From  all  these  rircumstances  it  Is 
probable  tbat  It  was  never  Intended  by  de- 
fendant that  plaintiff  should  pay  for  the  oc- 
cupation of  the  honse,  but  that  it  was  fur- 
nished him  In  order  that  plaintiff  could  the 
better,  with  the  help  of  his  wife,  attend  to 
the  business  of  defendant  This  is  evidently 
the  view  that  the  learned  trial  Judge  took 
of  the  situation,  and  we  cannot  say  that  It 
was  not  supported  by  the  circumstances  in 
evidence.  For  this  reason  the  action  of  the 
court  In  finding  against  defendant's  claim 
for  rent  in  0ie  sain  of  |220  finds  support  In 
the  evldeitce. 


Aa  a  result  of  this  fln(Ung  and  the  admis- 
sion of  defehdant  tbat  be  owed  a  balance  to 
plaintiff  of  tl4S  after  charging  phUntlff  with 
9220  for  rent;  U  Is  clear  tbat  plaintiff  wax 
entitled  to  recover  ot  defendant  at  least  $S25, 
which  ia  what  the  court  found  to  be  due  and 
unpaid  him  ttom  defendant  after  deducting 
all  setoftet  and  for  whidi  Judgment  was  ren- 
dwed.  The  flndhogB  attacked  by  appellant 
are  thus  snivorted  l^^  the  evidence.  No 
other  point  is  r^led  upon  fOr  a  reversal. 

The  Judgment  appealed  from  Is  affirmed. 

We  concur:  LBNNON,  P.  J.;  MUBPHSX, 
Judge  pro  tern. 


In  ro  GREEN.    (Civ.  1,02a) 
(Difltrict  Court  of  Appeal,  Third  District 
California.    Feb.  10,  1018.) 

1.  Nbwspapebs  (8  3*)— Desionation— •'Ger- 

EBAL  ClBCULATIOM." 

A  newspaper  within  Pol.  Code,  {  4460,  de- 
fining a  newspaper  of  goieral  drcnladon  as 
one  pubtisbed  for  the  diBsemination  of  local  or 
telegraphic  news  of  a  general  character  having 
a  bona  fide  subscription  list,  etc,  need  not  pub- 
lish both  local  and  telegraphic  news,  and  wheth- 
er a  newspaper  is  within  the  section  depsada 
on  tbe  diversity  of  its  snbacribera  rather  than 
on  mere  nnmbers. 

[Ed.  Note.— For  other  cases,  see  Newspi^ven, 
Cent.  Dig.  U  16-19;  Dec.  Dig.  $  8,» 

For  other  definltiona,  see  Words  and  Phrases, 
voL  4,  p.  3068.] 

2.  Newspapkbs  a  S^— DmoNATioiT— ^'Obv- 

KRAL  GnOUUTIOH.*' 

A  newspaper  which  is  published  daily  ex- 
cept Mondavs  and  legal  holidays,  which  has  a 
circulation  m  almost  every  town  In  tiie  county 
among- bankers,  merchants,  lawyers,  real  estate 
agents,  insurance  agents,  and  physicians,  and 
which,  In  addition  to  items  of  local  news,  pub- 
lishes a  list  of  the  real  estate  transfers  of  each 
day,  real  and  chattel  mortgages,  and  appoint- 
ments of  uents  filed  in  the  registei's  office, 
marriage  licenses,  building  permits,  news  of  gett- 
eral  interest,  and  court  proceedings,  is  a  news- 

faper  of  general  circnlation  within  Pot  Code, 
4460. 

[Ed.  Nota— For  other  cases,  see  Newspapers, 
Cent  Dig.  SI  16-19;  Dec  Dig.  |  S.*] 

App^l  from  Superior  Court,  Sacramoito 
County ;  C.  N.  Post  Judge. 

Application  by  Harry  H.  Green  for  the  as- 
certainment and  establishment  of  a  news- 
paper as  a  newspaper  of  general  circulation 
within  PoUtioal  Code,  |  4460.  From  an  order 
denying  the  petition,  the  applicant  appeals. 
Reversed  and  remanded  for  new  triaL 

A.  li.  Hart,  of  San  Francisco  (B.  U  Shlnn, 
of  counsel),  for  appellant 

FLUMMER,  J.  This  is  an  appeal  from  an 
order  of  the  superior  court  denying  the  peti- 
tion of  the  appellant  that  the  Dally  Recorder, 
a  paper  published  in  the  city  of  Sacramento, 
state  of  California,  be  ascertained  and  estab- 
lished as  a  newspaper  of  general  circulation, 
as  that  term  Is  defined  in  section  4460  at  the 
Political  Code. 


*For  ot&w  caasB  sm  sams  ttvlo  sad  saotloB  NDHBUt  In  Deo.  Dls-  ft  Am.  Dig.  K«r-No.  Ssrles  *  Rsp'r  Indas« 
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The  petition  seta  forfb,  In  subBtance,  that 
t&e  Dally  Recorder  is  a  newspaper  published 
for  the  dissemination  of  local  and  telegraphic 
news  and  intelligence  of  a  general  character; 
that  said  paper  has  been  established,  publish- 
ed,  printed,  and  drcalated  at  regular  inter- 
vals, to  wit,  every  day  except  Mondays  and 
legal  holidays  In  the  city  and  county  of  Sac- 
ramento, state  of  Oailfomia,  for  more  than 
one  year  preceding  the  filing  of  the  petition ; 
that  said  newspaper  la  not  devoted  to  the  in- 
terests or  pnbllfdied  for  the  entertainment  or 
Instmctlon  of  any  particular  class,  profes- 
sion, trade,  calling,  race  or  denomination,  or 
for  any  nunit>er  of  such  classes,  professions, 
trades,  or  callings,  etc. ;  and,  furttier,  that 
such  newspaper  has  a  bona  fide  sabscrlptlon 
list  of  paying  subscribers. 

The  testimony  set  forth  tn  the  bill  of  ex- 
ceptions is  without  conflict,  and  Is  to  tbe 
effect  that  the  Dally  Recorder  has  been  pub- 
lished daily,  except  Mondays  as  hereinbefore 
stated,  in  the  fAij  of  Sacramento  for  a  period 
exceeding  one  year  preceding  the  flUng  of 
the  petition ;  that  said  paper  publishes  local 
and  telegraphic  news  and  Intelligence  of  a 
general  character ;  that  its  telegraphic  news 
is  obtained  from  other  Sacramento  evening 
papers;  that  the  greater  part  of  the  local 
news  published  by  tbe  "Recorder"  consists  of 
tbe  dally  report  of  doctunents  recorded  In 
the  offices  of  the  recorder  of  Sacramento 
county,  the  proceedings  of  the  superior  court 
of  said  county,  also  other  general  news  of 
a  local  nature;  that  the  subscription  list 
of  paying  subscribers  to  said  paper  some- 
what exceeds  the  number  of  200;  that  its 
subscribers  consist  of  tmnkers,  wholesale  Uq- 
nor  houses,  brokers,  furniture  dealers,  sa- 
loons, fire  insurance  companies,  retail  gro- 
cers, wholesale  glass  and  paint  companies, 
carpenters,  wholesale  cement  and  lime  com- 
panies, builders  and  contractors,  millmen, 
automobile  dealers,  manufacturers,  real  es- 
tate dealers,  private  residents,  barbers,  at- 
torneys at  law,  doctors,  title  companies,  mer- 
cantile agencies,  fruit  exchanges,  architects, 
collection  companies,  plumbers,  dealers  In 
hops,  and  bond  and  mortgage  companies,  the 
largest  classes  represented  among  tbe  bona 
fide  paying  subscribers  being  lawyers  and 
real  estate  firms;  and  that  It  Is  not  the 
avowed  purpose  of  said  Recorder  to  entertain 
or  Instruct  any  particnlar  trade,  calling,  race 
or  denomination,  or  any  number  df  such 
classes. 

A  copy  of  the  paper  Issued  under  date  of 
March  17,  1912,  is  attached  to  the  transcript 
and  made  a  part  thereof.  In  this  copy  there 
ap[>ears  a  list  of  the  documents  recorded  on 
the  preceding  day  in  the  office  of  the  county 
recorder  of  Sacramento;  a  statement  of  the 
collections  made  by  the  city  collector  of  Sac- 
ramento for  the  preceding  week ;  an  account 
of  a  doctor's  banquet;  a  notice  that  a  realty 
firm  has  taken  new  quarters;  a  list  of  the 
building  permits  issued  on  the  previous  day; 
a  requidtion  Issued  by  the  Governor ;  an  ac- 
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count  of  the  erection  of  a  second-class  hotel ; 
an  Item  relating  to  the  action  of  the  grand 
Jury  of  said  county;  a  statement  of  bank 
clearances ;  a  few  i>ersonaI  notices ;  the  trial 
calendar  of  the  various  departments  of  the 
superior  court  of  Sacramento  county  for  the 
following  day;  also  the  superior  court  pro- 
ceedings for  tbe  preceding  day ;  a  cOiort  Item 
as  to  the  action  of  the  chamber  of  com- 
merce ;  an  account  of  the  annual  meeting  of 
the  Sacramento  Valley  Development  Associa- 
tion ;  an  item  in  relation  to  an  understand- 
ing reached  by  the  Retail  Merchants*  Associ- 
ation providing  for  the  installation  of  elec- 
troliers ;  a  report  from  the  county  clerk's 
office  of  the  marriage  licenses  issued;  two 
Items  as  to  new  buildings;  a  resume  of 
seven  decisions  reported  In  the  National  Re- 
porter system  relating  to  real  estate  and  mat- 
ters affecting  the  title  thereto;  a  report  of 
the  action  of  tbe  Sacramento  center  of  the 
California  Civic  League,  of  interest  to  wo- 
men voters;  an  account  of  the  activity  of 
the  members  of  Congress  from  California  and 
what  they  are  doing  in  Washington;  a  list 
of  real  estate  dealers,  attorneys  at  law,  con- 
tractors and  builders,  plumbers  and  gas- 
fitters,  garages  and  machine  works  and  the 
members  of  tbe  Master  Painters'  Association, 
together  with  several  other  Items  not  neces- 
sary to  further  specify,  as  well  as  a  small 
number  of  general  advertisements. 

Upon  this  t^tlmony  the  trial  court  found 
that  said  Dally  Recorder  is  not  a  newspaper 
publlsbed  for  the  dissemination  of  local  or 
telegraphic  news  or  intelligence  of  a  general 
character,  and,  further,  that  said  newspaper 
is  devoted  to  the  interests  of  and  Is  published 
for  the  instruction  of  particular  tosses,  to 
wit.  members  of  the  legal  profession  and 
real  estate  agents ;  that  it  is  the  avowed  pur- 
pose of  said  newspaper  to  entertain  and  in- 
struct said  classes.  These  findings  of  the 
court  are  attacked  as  being  contrary  to  the 
evidence. 

[1]  Section  4460  of  the  Political  Code  de- 
fines a  newspaper  of  general  circulation  to 
be  a  newspaper  "published  for  tbe  dissemi- 
nation of  local  or  telegraiditc  news  and  intel- 
ligence of  a  general  character,  having  a  bona 
fide  subscription  list  of  paying  members,  and 
which  shall  have  been  established,  printed 
and  published  at  regular  intervals  in  the 
state,  county,  dty,  city  and  county,  or  town 
where  such  publication,  etc.,  *  •  *  is 
had ;  a  newspai)er  devoted  to  the  interests 
or  published  for  the  entertainment  or  instruc- 
tion of  a  particular  class,  profession,  trade, 
calling,  race  or  denomination  or  for  any  num- 
ber of  such  classes,  professions,  trades,  call- 
ings,  races  or  denominations  when  the 
avowed  purpose  is  to  entertain  or  Instruct 
such  classes  Is  not  a  newspaper  of  general 
circulation."  This  section  does  not  provide 
that  In  order  for  a  newi^aper  to  be  estab- 
lished as  a  newspaper  of  general  circulation 
it  shall  publish  both  local  and  telegraphic 
news.   The  language  of  the  Code  la.  "local 
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or  tdegraphic  news  and  intelligence  of  a  gen- 
eral character." 

Does  the  Dally  Recorder  properly  come 
within  the  definition  of  the  Code  and  la  It  a 
newspaper  of  general  drcnlation?  Aa  to 
whether  It  Is  such  a  newspaper  Is  manifestly 
a  matter  of  snhstance  and  not  merely  of 
size;  and  that  It  is  of  general  circulation 
must  laigely  depend  upon  the  diversity  of  its 
subscribers  rather  than  upon  mere  numbers. 
There  are  doubtless  many  strictly  literary, 
sdentlflc,  reli^ons,  medical,  and  legal  Jonr- 
nals  which  have  a  large  number  of  subscrib- 
ers, but  are  not  of  general  circulation,  being 
pobllahed  for  the  information,  respectively, 
of  such  particular  classes.  And,  as  said  in 
Hanscom  v.  Meyer,  60  Neb.  72,  82  N,  W. 
115,  48  L.  R  A.  411,  83  Am.  St  Rep.  S09: 
"It  would  be  manifestly  unjust,  as  well  as 
against  the  letter  and  spirit  of  the  law,  to 
recognize  such  publications  as  proper  for  the 
advertisement  of  l^al  notices — the  object  In 
all  cases  being  to  give  wide  and  general  pub- 
licity regarding  the  subject  of  which  notice 
is  required  to  be  published."  The  same  case 
holds  that  the  fact  tbat  a  newspaper  makes 
a  specialty  of  some  particular  class  of  busi- 
ness and  conveys  intelligence  of  particular 
Interest  to  those  engaged  in  such  business 
will  not  thereby  deprive  It  of  Its  general 
classification  as  a  newspaper  within  the 
meaning  of  tbe  statute.  The  definition  of  a 
newspaper  there  given  is  aa  follows:  "A 
printed  publication  Issued  In  numbers  at 
stated  Intervals  conveying  Intelligence  of 
passing  events,"  etc. 

The  paper  before  the  court  In  that  case 
contained  1^1  notices,  Information  regard- 
ing courts,  a  legal  directory  of  the  Douglas 
County  bar,  some  advertisements  of  a  mis- 
cellaneous character,  literature  of  a  general 
kind  commonly  designated  "plate  matter," 
and  what  purported  to  be  information  of  the 
action  of  Congress,  two  addresses  by  law- 
'yers,  and  a  limited  amount  of  general  news 
of  current  events,  although,  as  tbe  court 
says,  there  was  quite  a  dearth  of  the  latter. 
The  court  held  that  such  a  paper  came  with- 
in the  terms  of  the  statute. 

In  the  case  of  Lynn  v.  Allen,  14S  Ind.  584, 
44  N.  E.  646,  33  L.  R.  A.  779,  57  Am.  St.  Rep. 
223,  the  question  arose  as  to  the  sufficiency 
of  a  publication  in  tbe  Daily  Reporter,  a  pa- 
per published  in  the  city  of  Indianapolis  in 
the  state  of  Indiana.  Its  circulation,  as 
stated  by  the  court,  was  among  judges,  law- 
yers, bankers,  collection,  and  commercial 
agencies,  real  estate  dealers,  merchants, 
manufacturers,  and  other  professional  and 
business  men  to  the  extent  of  about  650  cop- 
ies in  tbe  dty  of  Indianapolis,  and  outside 
of  said  city  and  throughout  the  state  of 
about  2,500  copies.  Its  news  consisted  pri- 
marily of  legal  matters,  including  proceed- 
ings of  the  Supreme  Court  and  Appellate 
Courts  of  the  state,  the  various  federal,  state, 
county,  and  city  courts  sitting  in  Indian- 
apolis, tlie  trial  calaidars  of  tbe  various 


courts,  an  account  of  new  suits  filed,  proceed- 
ings of  the  board  of  public  works  and  other 
matters  relating  to  stre^  Improvements,  a 
list  of  deeds  filed  in  the  recorder's  office  of 
the  county,  mortgages,  liens,  etc  Sudi  a  pa- 
per was  held  to  be  one  publishing  intelli- 
gence of  a  general  character.  In  its  opin- 
ion the  Supreme  Court  of  Indiana  further 
says:  "By  a  newspaper  of  general  circula- 
tion the  Legislature  certainly  did  not  Intend 
a  newspaper  read  by  all  the  people  of  the 
county.  Aa  a  matter  of  fact,  every  newpaper 
Is,  in  greater  or  less  d^^ee,  devoted  to  some 
special  interest.  No  one,  however,  would 
dalm  that  because  a  newspaper  should,  for 
example,  be  the  organ  of  a  certain  imlitlcal 
part?  and  espedally  devoted  to  tbe  interests 
of  such  party  It  would  not  therefore  be  a 
newspaper  of  general  circulation.  Tet  such 
a  newpaper  Is  to  a  large  extent  read  only  by 
the  members  of  the  political  parly  whose  doc- 
trines are  ^vocated  or  ezpoanded  In  ita 
columns." 

A  similar  case  was  before  the  Supreme 
Court  of  Michigan  in  Lyndi  v.  Judge  of  Pro- 
bate, 101  Mich.  171.  69  N.  W.  409,  24  L.  R.  A. 
793,  45  Am.  St  Rep.  404.  It  was  there  held 
tbat  the  Wayne  County  Lt^al  News,  a  news- 
paper published  weekly  in  the  dty  of  De- 
troit, while  devoted  primarily  to  tbe  inter- 
ests of  the  legal  profession  and  the  dissem- 
ination of  legal  news,  containing  an  account 
of  the  proceedings  of  the  Supreme  Court  of 
the  state  of  Michigan,  Wayne  county  dr- 
cult  court  and  other  courts  of  the  dty  of  De- 
troit, notices  of  future  proceedings  In  said 
courts,  opinions  of  the  courts  of  the  United 
States  and  other  states,  also  of  otbier  conn- 
ties  In  Michigan  where  the  same  were  of  in- 
terest to  the  legal  profession  or  to  the  gener- 
al public;  also  personal  items  of  general 
Interest  and  notices  of  passing  events,  rec- 
ords of  real  estate  transfers  and  mortgages, 
chattel  mortgages,  bills  of  sale  and  general 
advertisements,  drculatlng  among  Judges, 
lawyers,  bankers,  brokers,  real  estate  agents, 
merchants,  and  business  men  and  containing 
items  of  interest  to  all  of  them,  constituted 
a  newspaper  of  general  drcnlation  within 
the  meaning  of  tbe  revised  statates  of  that 
state. 

In  the  late  case  of  Heeler  v.  Coldron,  29 
Okl.  216,  116  Pac.  787,  the  Supreme  Court  of 
Oklahoma  had  before  It  for  adjudication 
questions  almost  identical  with  those  pre- 
sented by  tbe  case  at  bar.  Section  4006  of 
the  Statutes  of  Oklahoma  reads:  "No  legal 
notice,  advertisement  or  publication  of  any 
kind  required  or  provided  by  any  of  the  laws 
of  the  territory  of  Oklahoma  to  be  published 
in  a  newspaper  shall  have  any  force  or  effect 
as  such  unless  the  same  be  published  in  a 
newspaper  of  the  county  having  general  dr- 
culatlon  therein  and  which  newspaper  has 
been  continuously  and  uninterruptedly  pub- 
lished in  said  county  during  the  period  of 
fifty-two  consecutive  weeks  prior  to  the  first 
publication  of  the  notice  or  adverUsement" 
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[I]  Tlie  conrt  In  that  case  says  that  the 
testimony  Is  undisputed,  and  proves  that  the 
Dally  Legal  News  has  been  published  since 
1903  and  more  than  S2  weeks  prior  to  the 
publication  referred  to;  that  at  the  time  the 
publication  In  question  was  running  and  for 
one  year  prior  thereto  it  had  a  circulation 
of  from  206  to  216  among  bankers,  mer- 
chants, lawyers,  real  estate  agents,  Insurance 
agents,  wholesale  merchants,  hardware  mer- 
chants, physicians,  and  almost  every  class  of 
business  in  the  county ;  that  it  circulated  in 
almost  every  town  In  the  county;  that  It 
was  so  circalatlng  for  one  year  prior  to  the 
1st  of  October,  1908;  that  in  addition  to 
items  of  legal  news  it  carries  a  list  of  the 
real  estate  transfers  of  each  day,  the  mort- 
gages, both  real  and  chattel,  appointments  of 
agents,  powers  of  attorney  filed  in  the  regis- 
ter's office,  marriage  licenses,  building  per- 
mits, charters  from  the  secretary's  office  at 
Guthrie,  also  news  items  of  general  Interest 
It  carries  besides  court  proceedings  short 
telegraphic  dispatches  of  general  interest; 
that  of  the  foar  copies  of  the  paper  intro- 
duced In  evidence  one  contained  a  telegraph- 
ic dispatch  concerning  the  Cooper  trial  at 
Nashville;  one  concerning  President  Cbstro 
of  Venezuela,  and  one  concerning  the  Illness 
of  Gov.  UUle ;  and  then  hdd  that  such  evi- 
dence discloses  that  the  publication  in  ques- 
tion was  one  of  general  circulation  In  the 
county  and  fell  squarely  within  the  terms 
of  the  statute,  reversing  the  Judgment  of  the 
lower  conrt  and  remanding  the  case  for  a 
new  trial. 

We  think  that  the  news  items  referred  to 
In  this  opinion  as  having  been  published  in 
the  "Daily  Recorder  are  matters  of  local  in- 
terest to  the  people  of  Sacramento  and  also 
constitute  intelligence  of  a  general  character 
within  the  meaning  of  the  language  used  In 
the  section  of  the  Code  defining  newspapers. 
Practically  alt  dasses  of  people  are  more  or 
less  Interested  In  court  proceedings  and  In 
the  Inatmments  which  are  filed  from  day  to 
day  in  the  county  recorder's  office,  building 
permits  and  proceedings  of  bodies  constitut- 
ing a  ctl7's  government  The  paper  in  ques- 
tion contains  such  news  Items  without  any 
unnecessary  verbiage,  and  Is  of  that  char- 
acter of  paper  to  which  one  would  natu: 
rally  look  for  information  concerning  affairs 
of  local  intelligence  of  a  general  character 
'affecting  the  business  and  welfare  of  Sac- 
ramento county. 

Being  of  the  opinion  that  the  Daily  Record- 
er is  a  paper  of  general  circulation  as  defined 
by  section  4460  of  the  Political  Code,  and 
that  the  findings  of  the  trial  court  are  con- 
trary to  the  evidence  as  contended  for  by 
appellant,  the  Judgment  of  the  lower  court 
is  hereby  reversed,  and  the  cause  remanded 
for  a  new  trial. 

We  concur:  OHIPUAN,  P.  J.;  BUR- 
NETT. J. 


BLACKWBLL  v.  BBNWICK.    (Cir.  1^) 

(Diatrlct  Conrt  of  Appeal,  Second  District,  Cal- 
ifornia. Ii>b.  8,  1918.  BehcariuK  Dndsd 
by  Supreme  Court  April  9,  1913.) 

1.  HURIOIPAI.  COEFOUTXOira  (|  706*}— IHJV- 

BiEs  ON  Stbeets— Acnons— JDBT  Question. 
Whether  walking  upon  a  street  instead  of 
the  sidewalk,  was  negligent  even  if  there  was 
a  sidewalk  at  the  place  where  plaintiff  was 
struck  by  an  automoUle,  a  qvaition  tor  the 
Jury. 

[EM.  Note.— For  other  caaes,  ase  Municipal 
Corporations,  Cent  Dig.  |  1618;  Dec.  Dig.  | 
70tt.*] 

2.  Municipal  Corporations  (|  706*)— Ub  or 
Streets— Usa  bt  Fbdestbianb. 

The  mere  fact  that  there  was  a  sidewalk, 
customarily  used  by  pedestrians,  woold  not  make 
one  guilty  of  contributory  negligence  as  a  mat- 
ter of  law  for  nsing  the  street 

[Ed.  Note.— For  other  cases,  see  Honicipal 
Corpomtion%  Cent  Dig.  |  1U8;  Dea  Dig.  | 
70tt*) 

S.  MURIOIFAi:,  CORPOBAIIONS  (|  706*)— INJU- 

BIBB  ON  Streets  —  Contbibutobt  Nbou- 

GBNCB— JUBT  QUESTION. 

In  an  action  for  injuries  by  being  struck 
by  an  automobile  while  walking  in  the  street 
whether  plaintiff  was  guilty  of  contributory  neg- 
ligence in  not  looking  back  up  ttie  street  for 
vehicles  hel4  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Cc^rations,  Cent  Dig.  }  1S18;  Dec  Dig.  i 

4.  APPEAI,  and  ElBBOB  (|  1011*)— PlNDinOa- 
COHOLUBIVEnSBS— COHFLICTINO  E!VIDBNaB. 

A  finding  on  conflicting  evidence  Is  conclQ- 
sive  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
P>ror,  Cent  Dig.  H  808S-8989;   Dec.  Dig.  I 

5.  Neougencb  (|  72*)— Contrihutoet  Nboli- 
ORNCB— JuRT  Question. 

That  one  acting  in  an  emergency  ddes  not 
act  the  way  that  a  reasonably  prudent  man  hav- 
ing time  for  deliberation  would  act  does  not 
make  him  guilty  of  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  H  99.  100;  Dec.  Dig.  9  72.*J 

t^.  Municipal  CoBPOBATiom  (|  706*)— Use  or 

Streets— Nkolioencb. 

In  an  action  for  injuries  by  being  struck 
by  an  automobile  while  walking  in  the  street, 
whether  defendant  was  negligent  held  a  ques- 
tion for  the  jnry. 

[ISd.  Note.— For  other  cases,  see  Municipal 
COT^orations,  Cent  Dig.  |  1618;  Dea  Dig.  | 

Appeal  from  Saperlor  Court  Los  Angeles 
County;  Curtis  D.  Wilbur,  Judge. 

Action  by  John  D.  Blackwell  against 
George  Renwldc.  From  a  Judgment  for 
plaintlfl^  and  an  order  denying  a  motion 
for  a  new  trial,  defendant  appeals.  AflSrmed. 

Bert  Campbell,  of  Los  Angeles,  for  appel- 
lant. Amend  &  Amend,  of  Loa  Angeles,  for 
respondent 

JAME^,  J.  Plaintiff  sued  to  recover  dam- 
ages for  Injuries  all^;ed  to  have  been  suffer- 
ed through  the  n^llgence  of  defendant  The 
cause  was  tried  before  the  court  sitting 
without  a  Jnry,  and  the  findings  and  Judg- 
ment were  in  favor  of  plaintiff.  The  alleged 
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negUgence  acts  of  defendant  consisted  In  so  < 
driving  an  automobile  on  a  pabllc  street  at ' 
the  outskirts  of  the  dty  of  Los  Angeles  tbat 
It  collided  with  plaintiff,  who  was  a  [>edes- ' 
trian  upon  the  street   At  the  outset  It  may 
be  observed  that  there  was  a  conflict  in  the  j 
evidence  as  to  the  manner  In  which  the  ac- 
cident occurred.    Plaintiff  testified  that  at , 
about  5:80  o'clock  p.  m.  on  the  10th  day  of  . 
November,  1010,  he  and  his  wife  alighted  i 
from  a  car  which  was  traveling  souUierly  ' 
on  Santa  F6  avenue  and  at  the  injunction  of, ! 
the  latter  street  with  Yemon  avenue;  that 
Vernon  and  Santa  F6  avenues  Intersect  at , 
that  point  at  right  angles;  that  plalntifTs  ' 
home  was  located  a  short  distance  southerly  j 
from  Vernon  avenue  on  Santa  F6  avenue,  { 
toward,  which  place  be  and  his  wife  were 
then  traveling;   that  Santa  F6  avenue  at  I 
that  location  was  In  the  condition  of  an  or-  { 
dlnary  county  road,  having  a  very  rough  sur- 1 
face  and  without  cement  or  other  sidewalks  , 
on  either  side  of  it;  that  according  to  their  [ 
custom  plaintiff  and  his  wife  started  to  walk  | 
southerly  in  the  direction  of  their  home 
down  Santa  F6  avenue  and  a  little  to  the 
right  of  the  center  of  it,  the  wife  walking 
between  the  raits  of  a  car  track  laid  on  the 
right  side  of  said  avenue  and  the  husband 
at  the  left  of  the  inner  rail  of  said  track;  i 
that,  after  having  progressed  a  distance  of 
about  100  feet  au  automoUle  suddenly  came 
upon  them  from  the  rear  without  warning 
of  any  kind,  either  by  the  sounding  of  a  born 
or  other  alarm;  and  that  before  plaintiff 
could  move  to  a  place  of  safety  he  was  run 
over  by  tbe  machine  and  serlonaly  injured. 
The  plaintiff  further  testified  tbat  tip  to  the 
moment  tbat  the  antoraobile  came  upon  them 
he  had  heard  so  nolse^  and  bad  not  seen  the 
approaching  vemde.    He  farther  testified 
that  on  tbe  side  of  the  street  where  be  and 
bla  wife  were  walking  there  was  only  a  dis- 
tance of  nine  or  ten  feet  from  that  side  of 
the  street  to  th@  west  rail  of  the  ear  track 
along  whicb  they  were  walking,  and  tbat  the 
dfktance  from  the  east  rail  of  said  track  to 
tbe  opposite  or  easterly  side  of  the  street 
was  about  34  feet   He  denied  that,  as  as- 
serted by  defendant  there  was  a  path  an- 
swering for  a  sidewalk  on  the  west  side  of 
the  street  along  which  pedestrians  custom- 
arily traveled;  <m  the  contrary,  his  testi- 
mony was  that  because  of  the  lack  of  a  side- 
walk pedeatrlana  habitually  used  the  street 
in  traveling  to  and  from  points  along  Its 
course.    Tbe  defradant  In  bla  testimony 
gave  his  version  of  the  events  leading  up  to 
the  accident  He  testified  tbat  he  was  trav- 
eling along  Santa  F6  avenue  In  the  same  di- 
rection in  which  ptaintlflr  and  bla  wife  were 
moving,  and  that  up  to  the  time  be  reached 
the  intersection  of  Santa  F$  avenue  with 
Vernon  avenue  he  was  traveling  at  the  left 
of  the  car  track  running  down  Santa  F6  ave- 
nue, and  that,  when  he  reached  Vernon  ave- 
nue, be  turned  toward  tbe  rlg^it  and  proceed- 
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ed  southerly  with  the  westerly  rail  of  the 
•car  track,  upon  which  plaintiff  and  his  wife 
were  walking,  between  the  wheels  of  his  au- 
tomobile. He  admitted  that  be  observed 
plaintiff  and  his  wife  In  ample  time  to  have 
stopped  the  automobile,  but  his  statement 
was  tbat  he  was  traveling  at  a  moderate 
rate  of  speed,  not  to  exceed  16  miles  per 
hour,  and  that  when  he  was  about  100  feet 
away  from  plaintiff  both  plaintiff  and  his 
wife  turned  and  faced  the  automobile  and 
there  stood;  that  be,  defendant  observing 
that  there  was  ample  room  to  drive  his  au- 
tomobile to  the  right  of  plaintiff  and  his 
wife  and  between  them  and  the  westerly 
line  of  the  street  started  as  be  approached 
them  to  guide  his  machine  in  that  manner 
around  them,  when  plaintiff's  wife  suddenly 
jumped  toward  the  westerly  side  of  the 
street;  that.  In  order  to  avoid  Injuring  her, 
he  turned  his  machine  to  tbe  left,  and  that 
he  would  have  escaped  Injuring  either  of  the 
pedestrians  had  not  the  plaintiff  suddenly 
moved  in  front  of  the  machine,  and  was 
then  struck  by  It  He  testified  that  his  ma- 
chine was  equipped  with  gas  and  oil  lights, 
all  of  which  were  burning  at  the  time,  and 
that  he  did  not  give  alarm  by  blowing  the 
bora  because  he  noticed  that  when  be  was 
about  a  hundred  feet  away  from  plaintiff 
and  his  wife,  they  had  turned  and  observed 
the  automobile.  The  findings  of  the  court, 
as  has  been  noted,  determined  the  facts  in 
favor  of  plaintiff.  This  appeal  was  taken 
from  the  Judgmoit  as  ottered,  and  also  from 
an  order  made  denying  defendant  a  new 
trial. 

It  is  contended  tbat  the  facts  as  sbown 
by  tbe  efvldence  did  not  establish  tbe  chaise 
bf  n^igence  apilnst  tbe  defendant,  and, 
fnrtber,  tbat  plaintiff's  tnjuries  were  caused 
through  hbi  own  contributory  negligoicft 
As  pertinent  to  the  latter  contention.  It  Is 
Insisted,  first,  that  plaintiff  was  negligent 
In  walking  in  the  roadway  when  there  was 
provided  a  sidewalk  for  pedestrians;  and. 
second,  that  conceding  bis  act  In  bdng  upon 
the  roadway  to  be  without  negligence,  never 
thdess,  bis  failure  to  look  for  the  approach 
of  vehicles  before  starting  to  trarel  altaag 
the  street,  and  his  conduct  Immediately 
beforo  and  at  the  ttmB  of  tbe  collision  show- 
ed a  lack  of  the  excise  of  rraaonable  care 
on  his  part 

[1 , 2]  As  to  the  contrition  tbat  tbe  act  of 
walking  upon  the  street  was  negligent  be- 
cause a  sidewalk  had  been  provided  for  pe- 
destrians, it  is  sufficient  to  say  that  tbe  mat- 
ters as  to  whetha-  a  sidewalk  in  fftct  existed, 
or  whether  Its  condition,  if  one  did  exist 
was  such  as  to  warrant  pedestrians  in  the 
exercise  of  ordinary  care  in  using  tbe  street, 
instead  of  such  walk,  were  mattera  of  fact 
which,  upon  the  conflicting  evidence  submit- 
ted, were  for  the  trial  court  sitting  as  a 
jury  to  determine,  and,  even  though  it  had 
appeared  that  there  was  a  sidewalk  cuatom- 
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ftrily  used  by  pedestrians,  that  tact  aUme 
would  not  warrant  the  deduction  that  as  a 
matter  ot  lawplalntlff  was  guilty  of  contrihu- 
tory  negligence  In  using  the  street,  Instead  of 
sach  sidewalk.  In  the  case  of  Schlerbold 

B.  &  U.  B.  B.  Go^  40  Cai  405,  It  is  Bfttd: 
"There  is  nothing  in  the  point  that  the  de- 
ceased was  wrongfolly  in  the  street  at  the 
time  of  the  eeddrat,  because  he  went  thwe 
to  play.  If  he  had  the  necessary  discretion 
and  physical  ability  to  be  allowed  to  be  In 
the  streets  at  all,  unattended,  the  purpose 
for  which  he  went  there  Is  entirely  Imma- 
terial. •  *  •  The  streets  were  made  for 
travelers.  It  is  true,  but  the  fact  that  a  per- 
son Is  there  for  other  purposes  does  not  Jus- 
tify a  trespass  committed  upon  his  person. 
•  •  •  If  the  deceased  was  playing  in  the 
street  at  the  time  of  the  Injury,  he  may 
thereby  have  increased  the  danger  or  the 
dlfficnlty  of  the  defendant  to  avoid  the  in- 
jury. This  would  be  material,  but  still  the 
Inquiry  would  be,  what  happened  and  what 
was  done  in  the  street,  and  not  for  what  rea- 
son the  deceased  was  there." 

[S]  Neither  can  it  be  said  as  a  matter  of 
law  that  plalntifT  was  negligent  in  not  look- 
ing back  up  the  street  to  observe  whether 
there  were  vehicles  approaching  before  pro- 
ceeding southerly.  It  cannot  be  said  that, 
had  he  observed  the  approach  of  the  auto- 
mobile before  he  and  his  wife  started  to 
move  In  a  southerly  direction,  they  could  not 
have  reasonably  and  prudently  started  on 
their  course  along  the  very  portion  of  the 
street  traversed  by  them  up  to  the  time  of 
the  collision.  It  certainly  was  not  their 
duty  to  turn  about  constantly  and  repeat- 
edly to  observe  the  approach  of  possible 
vehicles  from  the  rear  where  the  drivers  of 
such  vehicles  could  plainly  observe  them  in 
time  to  give  warning,  or  turn  out  and  avoid 
a  collision.  The  defendant  admitted  that 
he  could  have  stopped  his  machine  within 
a  distance  of  about  twenty  feet,  but  he  re- 
lied upon  his  belief  that  be  could  pass  the 
pedestrians  at  their  right  without  running 
any  risk  of  injuring  them. 

[4]  If  we  take  the  statment  of  plaintlCT  to 
be  true,  as  we  must.  In  view  of  the  conflicting 
state  of  the  evidence,  then  it  might  reason- 
ably appear  that,  had  defendant  given  warn- 
ing by  sounding  bis  horn  at  the  time  he  first 
observed  plaintiff,  plaintllT  might  have  been 
able  to  move  out  of  the  way  and  avoid  the 
collision.  In  efTect,  plalntUTs  testimony  was 
that  the  automobile  came  upon  blm  so  sud- 
denly that  he  was  startled  and  acted  with 
some  precipitation,  pushing  his  wife  as  he 
thought  out  of  the  way  of  injury,  and  at- 
tempted to  save  himself. 

[S]  Where  the  circnmstences  are  snCh  that 
a  person  acts  In  a  way  that  a  reasonably 
prudent  man  would  not  act  had  he  time  for 
deliberation,  and  so  perhaps  increases  the 
danger  of  Injury  being  inflicted  upon  htm, 
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It  cannot -necessarny  he  said  that  be  waa 
gnllty  ot  oontrlbntory  negUgeoce,  but  under 
an  the  dnnunBtances  ot  the  case  tbat  ques- 
dim  most  he  resolTed  by  the  Jury.  We 
quote  from  the  case  of  Davis  v.  Fadflc  Fow* 
«r  Co.,  lOT  GaL  B7S,  40  Paa  052;  48  Am. 
St  Bep.  106:  "It  la  only  where  the  undis- 
puted facta  are  sudi  aa  to  leave  but  one  rea- 
sonable inference,  and  that  of  negligence, 
that  the  court  Is  Justified  in  taking  tlie  qnee- 
tlon  from  the  Jury.  It  is  not  enough  that 
the  evidence  be  without  conflict  If,  upon 
the  facte  disclosed,  there  is  room  for  a  rea* 
sonable  deduction  of  proper  care  on  the  part 
of  the  person  injured,  the  case  is  one  for 
the  Jury."  And  in  the  case  of  Schlerbold  v. 
N.  B.  &  M.  B.  B.  Co.,  supra.  It  Is  said:  "Tbe 
fact  of  negligence  is  generally  an  Inference 
from  many  facte  and  circumstances,  all  of 
which  It  Is  the  province  of  the  Jury  to  find. 
It  can  very  seldom  happen  that  the  question 
is  so  clear  from  doubt  that  the  court  can 
underteke  to  say  as  a  matter  of  law  that  the 
Jury  could  not  fairly  and  honestly  find  for 
the  plaintiff."  See,  also,  Fox  v.  Oakland 
Consolidated  St  By..  118  Cal.  S6,  50  Pac. 
25,  62  Am.  St.  Bep.  216;  Daly  v.  Hinz,  118 
Cal.  366,  46  Pac.  693. 

[I]  In  this  case,  under  the  state  of  the  evl> 
dence,  as  we  have  briefly  summarized  it,  it 
became  the  duty  of  the  court  to  determine 
the  question  as  to  the  negligence  of  the  de- 
fendant and  as  to  whether  plaintiff  was, 
under  all  of  the  circumstances  shown,  guilty 
of  contributory  negligence,  and  with  the  con- 
clusiomi  thereon  made,  under  the  authorities, 
an  appellate  court  cannot  interfere. 

The  Jn^^pnent  and  ordw  are  affirmed. 


We  concur:  ALLEN,  P.  J.;  SHAW.  X 


In  re  ANTHONYS  ESTATBL 

SPEED  T.  BATZBACH. 
(Civ.  1,159.) 

(District  Court  of  Appeal.  First  District  Cal- 
ifornia.   Feb.  11^  1913.) 

1.  WixLs   (I   130*>— "Oloqbaphio  Wnx"— 
Statutory  Pbovisions. 

Under  Civ.  Code,  i  1277,  defining  an  "olo- 
graphic will"  as  one  entirely  written,  dated, 
and  si^ed  by  the  hand  of  the  testator  himself, 
the  date  must  contain  the  year,  month,  and  day. 
and  hence  the  omistion  of  the  month  was  fatu. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  U  336,  338-340 ;  Dec  Dig.  |  130* 

For  other  definitions,  see  Words  and  Kiraaes, 
vol.  4,  pp.  3321,  3322.] 

2.  Wills  <|  130*)— OLOOUPBia  WILL— BlQ- 

UISITES. 

Where  a  decedent  Just  prior  to  his  death,' 
wrote  a  letter  relative  to  the  dispoaition  of  his 
property  which  waa  not  dated  and  hence  was 
not  Biifflcient  aa  an  olo^aphic  will,  it  and  anoth- 
er letter  properly  dated  could  not  be  taken  to- 
gether u  constituting  decedent's  will  unless  the 
second  letter  was  testamentary  in-  diuaet« 
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and  so  referred  to  the  first  letter  as  to  ineor* 
porate  it  therein. 

[Ed.  Note.--For  other  cases,  see  Wills,  Cent 
Dig.  Sf  336,  888-3M ;  Dec  Dig.  f  IBO  *] 

S.  Wills  d  448^>— Fbesvicpxiohb  nt  Fator 

or  Tmtaot— Appuoation. 

TtB  rale  of  law  that  fitvora  testacy  as 
■fsinst  intestacy  oul;  applies  where  the  exist- 
ence of  the  testamentary  intent  is  ascertained 
and  the  subject-matter  of  the  doubt  is  one  of 
constrnction,  and  when  there  Is  a  doubt  as  to 
the  existence  of  the  testamentary  intent  the 
rule  does  not  apply. 

[Dd.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  S  964 :  Dec.  Dig.  |  448.*] 

4.  WthLB  ({  ISO*)— OI.OOBAPHIO  Wnxa— Beq- 

UI8III8. 

A  decedent  iast  prior  to  his  death  wrote  a 

letter  to  S.  not  dated  so  as  to  constitute  an 
olographic  wilL  stating  that  he  desired  his  real 
estate  sold  and  the  proceeds  given  to  a  labor 
organisation,  that  he  imposed  the  duty  of  at- 
tending to  this  matter  on  S.  and. gave  him  now* 
er  of  attorney,  that  the  local  union  would  bury 
htm,  and  that  all  moneys  left  over  from  the 
benefits  due  him  should  remain  in  the  local. 
He  also  inclosed  a  power  of  attorney  to  sell  the 
real  estate.  In  another  letter  written  at  the 
same  time,  be  stated:    "I  have  given  8.  the 

rtwer  of  attorney  to  sell  my  property.  •  •  • 
direct  that  the  money  left  over  from  the  lien- 
efits  due  me  shall  belong  to  my  local."  ^eld, 
that  the  second  letter  appeared  to  be  a  narra^ 
tion  of  the  things  accomplished  through  the  in< 
stmmentallty  ox  S.  and  by  means  of  the  power 
of  attorney,  the  direction  as  to  the  disposition 
of  benefits  heiog  at  most  confirmatory  of  the 
intention  indicated  in  the  letter  to  S.,  and 
lience,  this  second  letter  not  being  testamentary 
In  character,  the  two  letters  could  not  be  taken 
together  as  constitating  an  olograplilc  wUL 
^rBd;_Nbte.--Ftor  other  eases,  see  Wills.  Gent 
Dig.  H  SS6^  38&-840:  Dee.  Dig.  |  m^] 

5.  Witxs  (I  130*)— Olooraphio  Wxu^Rxq- 
msiTEs. 

Assuming  that  the  second  letter  was  tes- 
tamentary In  character,  there  was  not  a  suffi- 
cient reference  to  the  letter  to  S.  to  iDcorporate 
it  therein,  since  to  incorporate  one  instrumnit 
in  another  by  reference  the  reference  most  be 
clear,  certain,  and  unambiguous. 

lEd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  836,  338-340;  Dec  Dig.  {  130.*} 

Appeal  from  Superior  Court,  Alameda 
County;  N.  D.  Arnot,  Judge. 

Petition  by  George  Speed  for  the  probate 
of  an  alleged  will  of  J.  A.  Anthony  (also 
known  as  Jacob  Anthony),  deceased.  From 
an  order  admitting  the  alleged  will  to  pro- 
bate, Barbara  Batzbach  appeals.  Berersed 
with  directions. 

I.  F.  Chapman,  of  San  Francisco,  for  appel- 
lant John  W.  Owllt,  of  Oakland  (Goodfel- 
low,  Eells  &  Orrlck,  of  San  Francisco,  of 
couosel),  tor  reqKmdmt 

MURPHBY,  Judge  pro  tern.  This  Is  an  ap- 
peal from  an  order  of  the  superior  court  of 
the  county  of  Alameda,  admitting  to  probate 
as  the  last  will  and  testament  of  deceas- 
ed two  letters  written  entirely  In  the  hand- 
writing of  the  deceased  a  short  period  of  time 
before  his  death  and  addressed  to  the  respond- 
ent and  another  friend  Lavln.  These  letters 
are  quite  Ioda  and  contain  a  large  amount 


of  immaterial  matter  relative  to  the  writer's 
dissatisfaction  with  social,  religious,  and  in- 
dnstrial  conditions  generally,  and  Informing 
bis  friends  that  he  has  concluded  to  end  it 
all  In  death,  which  he  states  to  them  will 
have  resulted  before  the  letters  reach  them. 
These  letters.  In  so  fftr  as  they  relate  to  any- 
thing material  to  this  discussion,  are  as 
follows : 

"San  Frandsco,  27, 1911.  To  George  Speed 
— Dear  Comrade:  I  have  made  up  my 
mind  that  there  is  one  slave  too  many  in 
this  world  and  that  I  am  that  one.  -Accord- 
Ingty  when  70a  read  these  lines  I  shall  he 
dead.  *  *  *  I  said  my  last  greetings  to 
those  nearest  to  me  by  the  lies  of  blood.  I 
lore  them  now  as  I  have  always.  I  am 
leaving  some  little  property  behind.  •  *  • 
Enough  said.  There  ronalns  then  tlie  I.  W.. 
W.,  and  It  Is  my  last  wUl  and  desire  that  my 
little  real  holdings  be  sold  as  speedily  as  may 
be  and  the  monejy  sent  to  general  headquar- 
ters, Na  518  Oamibrldfe  BnlldinA  Chicago, 
Illiiu^  to  be  used  tor  Que  porpose  ot  organ- 
ization and  propaganda.  I  do  not  specif. 
They  know  best  I  name  the  I.  W.  W.  as 
benefl  diaries  because  I  firmly  believe  in  the 
coming  straggle^  etc:  *  *  *  It  is  upon 
yon,  my  friend,  that  I  ImjMMe  the  dnty  of 
attending  to  matter.  I  give  yon  the 
power  of  attorney.  The  necessary  papers 
yon  vrfU  find  at  my  safe  deporit  \)OX.  •  •  • 
My  onion.  Local  Na  127,  will  bury  me.  All 
mtm^  left  over  ttom  the  benefits  due  me 
shall  remain  In  tbs  local,  to  be  need  as  tbey 
see  fit  Ton  will  notify  0.  D.  Lavin,  Bnildeca* 
Trade  beadqnartas,  Oakland.  •  •  •  Fare- 
well, and  keep  In  kindly  remembranoe  yonr 
comrade,  J.  A.  Anthony." 

"San  Frandsco,  June  27,  1011.  COiarles  P. 
Lavln— Dear  Comrade :  Wh«i  we  parted  on 
Monday  you  said  that  you  would  see  me  on 
Thursday.  So  you  will,  but  you  must  come 
to  me,  to  my  plaee^  where  yon  will  find  me 
dead.  *  •  *  For  this  and  other  reascms 
I  find  my  satLsfacdon  in  being  able  to  render 
the  I.  W.  W.  a  slight  service  after  I  am  dead. 
I  have  given  George  Speed  the  power  of  at- 
torney to  sell  my  property  and  sent  the  pro- 
ceeds to  headquarters  in  Chicago.  *  •  • 
Local  127  will  bury  me  of  course,  and  I 
direct  that  the  money  left  over  from  the 
benefits  due  m^  shall  belong  to  my  locaL 
*   •   •  J.  A.  Anthony." 

It  is  not  disputed  that  everthing  contained 
In  these  two  letters  Is  in  the  handwriting  of 
the  deceased;  and  It  may  be  inferred  from 
the  record  that  the  power  of  attorney  men- 
tioned in  the  letters  was  received  by  Speed  in 
the  same  envelope  that  conveyed  to  him  the 
letter.  The  power  of  attorney,  being  desig- 
nated, "Power  of  Attorney  Special,"  was 
dated  June  26,  1911,  and  signed  by  Jacob 
Anthony  (whose  identity  with  the  J.  A.  An- 
thony who  signed  the  two  letters  above  set 
oat  is  concede^,  and  provided  that:  "Said 
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George  Speed  is  herebr  antfaorlzed  as  my  at- 
torney to  mSV*  eotaln  real  estate  described  In 
said  power  and  consttttttlng  all  tiie  real  estate 
owned  by  tbe  deceased.  This  power  of  at- 
torney was  not  acknowledged,  but  was  signed 
and  sealed  in  the  presence  of  a  notary  pubUc. 

The  first  of  these  letters,  the  Speed  letter, 
was  offered  for  and  admitted  to  probate  on 
July  29,  lOUU  The  appellant  herein  imme- 
diately filed  an  application  for  tbe  revocation 
of  the  probate  of  the  letter  npon  the  ground 
that  It  was  not  dated,  and  therefore  could 
not  be  admitted  as  an  olographic  wilL  Snb- 
seqaently  and  before  action  had  been  taken 
on  this  petition  for  revocation  tbe  resi>ondent 
herein  filed  a  petition  for  probate  of  both  let- 
ters above  set  out  npon  the  ground  that  the 
two  letters  constituted  the  will  of  the  deceas- 
ed, and  that  the  omission  of  the  date  in  one 
was  supplied  by  the  date  in  the  other.  The 
appellant  herein  filed  a  contest  to  tbe  admis- 
sion to  probate  of  these  letters  as  tbe  will  of 
the  deceased;  and  upon  the  trial  of  the 
Issues  thus  raised  tbe  order  appealed  ftom 
herein  resulted. 

[1]  It  is  practically  conceded  that  tbe  Speed 
letter  Is  not  snffldent  as  an  ol<vraphlc 
will,  It  falling  to  measure  up  as  such  to  the 
statutory  requirements  (Glv.  Code,  {  1277)  as 
Interpreted  by  the  dedsiona  of  the  court  of 
last  resort  In  this  state  (Estate  of  Martin,  58 
Cal.  S31 ;  Estate  of  Price,  14  CaL  App.  462, 
112  Pac.  482);  the  essential  requirement  thai 
in  the  dating  the  "year,  the  montb  and  the 
day"  must  be  given  not  being  fulfilled. 

We  now  come  to  the  Lavin  letter,  held  by 
the  trial  court  to  have  Incorporated  the 
Speed  letter  by  reference  In  soch  a  way  as 
to  constitute  the  two  letters  the  will  of  the 
deceased. 

[1]  The  first  question  inggested  Is  as  to 
whether  the  Lavin  letter  in  itself  is  tesU- 
mentary  in  character,  and  whether  It  dis- 
closes on  Its  face  any  Intimation  or  intention 
on  the  part  of  the  deceased  to  constitute  It 
his  last  will;  and  finally,  if  It  can  be  said  to 
possess  either  of  these  characteristics  to  a 
satisfactory  or  convincing  extent,  then  Is 
there  such  a  reference  In  the  Lavin  letter  to 
the  Speed  letter  as  would  Incorporate  the 
latter  into  the  former  within  the  meaning 
and  Intent  of  the  law  applicable  to  audi  a 
contingent^? 

In  order  to  effectuate  these  two  letters  as 
a  testamentary  disposition  of  property  the 
latter  must  have  testamentary  character. 
In  Re  Noyes*  Estate,  40  Mont  231,  106  Paa 
356,  tbe  Supreme  Court  of  Montana  says: 
**A  paper  not  of  a  testamentary  diaracter  Is 
to  be  oonstmed  witii  one  baving  that  diar- 
acter  whenever  tbe  latter  has  by  jwoper  ref- 
erence to  the  fbrmer  Incorporated  It  within 
Itseli^  ttins  giving,  it  also  a  testamentary 
character." 

[S]  The  rule  oC  law  ttiat  favors  testacy  as 
a^nst  intestacy  only  operates  where  the 
existence  of  tbe  testamentary  intent  Is  aseer- 
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talnedand  the  subject-matter  ot  thedonbt  Is 
one  of  construction.  Where  there  is  a  donbt  as 
to  the  existence  of  the  animus  teetandl,  the 
rule  in  favor  of  testacy  Is  not  anAlcaU& 
In  Estate  of  Meade,  118  CaL  428, 50  Pac.  541, 

Am.  St  Sep.  244.  the  Supreme  Court  says: 
"The  intention  of  the  deceased  that  the 
paper  should  stand  for  a  last  will  and  testa- 
ment must  be  plainly  apparent  The  heirs 
at  law  are  not  to  be  disinherited  nnleaa  audi 
Intention  be  clearly  manifested." 

"Effect  must  be  given  to  the  intention  of 
the  testator  tf  that  can  be  discovered  and 
Is  consistent  with  tbe  rules  of  law ;  but  the 
Intention  must  be  expressed  with  legal  cer- 
tainty; otherwise  the  title  of  tbe  heirs  at  law 
must  prevail."  Suthwland  t.  Sydnor,  84 
Va.  880,  6  8.  E.  480. 

Carrying  this  Idea  a  little  further,  we  find 
this  language  in  the  case  of  McBride  v.  Mc- 
Brlde.  67  Va.  476:  "It  must  satisfactorily 
appear  that  he  intended  the  very  paper  to 
be  his  wllL  Unless  it  so  appear  the  paper 
must  be  rejected." 

In  Be  Richardson,  94  Cal  63,  29  Pac.  484, 
15  L.  B.  A.  635,  the  Supreme  Court  says: 
"It  is  not  for  courts  to  declare  that  to  be  a 
testamentary  disposition  of  bis  estate  where 
it  does  not  clearly  appear  that  such  was  the 
intention  of  the  individual  execntlng  it" 

[4,  5]  With  these  prindples  of  law  in  mind, 
can  it  be  said  that  the  deceased,  at  the 
time  of  writing  the  Lavin  letter,  entertained 
the  slightest  suggestion  that  he  was  writing 
a  will?  The  very  Idea,  as  it  appears  to  ns. 
Is  Inconsistent  with  anything  contained  In 
tbe  letter,  and  certainly  inconsistent  with 
tbe  previous  conduct  and  acts  of  the  deceas- 
ed as  well  as  Inconsistent  with  the  theory 
of  respondent  The  letter  upon  Its  face  ap- 
pears to  be  a  narration  to  his  friend  of 
things  accomplished  through  the  instrumen- 
tality of  bis  friend  Speed  and  by  means  of 
the  power  of  attorney  executed  to  him.  The 
only  language  hinting  at  testamentary  dispo- 
sition is  in  the  direction  that  the  money  left 
over  from  the  benefits  due  shall  belong  to 
his  local.  This  was  a  repetition  of  the 
thought  expressed  In  the  Speed  letter,  and  at 
most  was  confirmatory  of  the  Intention  there 
indicated.  There  can  be  no  doubt  but  that 
the  atmosphere  created  by  these  letters  and 
the  power  of  attorney  to  Speed  indicates  an 
Intention  on  the  part  of  tbe  decedent  to  dis- 
pose of  his  property.  This  intention  is  not. 
however,  made  manifest  by  the  Lavin  let- 
ter. On  the  contrary,  that  letter  assumes 
the  effectuation  of  his  purpoMS  through  tbe 
Instrumentality  of  the  power  of  attorney  and 
directions  given  to  Speed.  No  person  we  ap- 
prehend wonld  have  been  more  surprised  than 
the  deceased  had  the  suggestion  been  made 
to  him  that  he  was  at  the  time  of  writing 
the  Lavin  letter  making  his  wllL 

It  is  true  that  the  means  he  adopted  for 
disposing  ot  his  property  were  Ineffectual 
and  abortive;  but  this  la  no  Jnstiflcatioii  fw 
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ft  conrt  to  mbetltiita  a.  metbod  of  Ita  own 
to  give  life  ftnd  force  to  what  It  may  de- 
termine to  be  tlie  general  Intmt  of  the  party. 
To  Incorjmrata  Into  a  paper  an  intent  en- 
tirely Andgn  to  anytlilng  sugBested  by  the 
drconuitances  mnoimdlng  Ita  making  and 
not  manifested  by  anytblng  aroearing  npon 
Its  face,  and  Ineondstent  wltb  tbe  prerlona 
conduct  and  eipreaalona  of  the  anthor,  would 
be  to  make  the  ooart  and  not  the  deceoaed 
tba  testator. 

Aasnmlng  the  lavln  tetter  to  have  testa- 
mentary character  (and  we  are  entirely  aat- 
lafled  that  It  baa  not),  we  are  next  met  wiUi 
tbe  prppoBlti<m  that  there  ti  nothing  npon 
the  face  of  the  letter  that  Indicates  an  in- 
tention or  design  to  Incorporate  In  It  the 
Speed  letter.  The  condoslon  of  the  trial 
conrt  In  that  respect  la  purely  epecolatlTe 
andt  aa  we  see  1^  in  the  nature  of  a  fla^ 
determinatluL.  There  Is  no  eTtdence  In  the 
Teoord  supporting  this  theory;  and  the  clr- 
cnmstancea  indicate  that  In  referring  to  the 
"poww  of  attorney"  given  to  Speed  the  de- 
ceased meant  Just  what  be  said.  In  the 
power  of  attorney  be  gives  Speed,  as  he  sup- 
IKwes,  power  to  "sell"  his  real  estate.  In 
the  letter  to  Speed  he  informs  him  that  It 
is  his  "win  and  desire"  that  bis  real  hold- 
ings "be  sold,"  and  In  the  letter  to  Lavln 
be  says  that  he  has  given  "Speed  the  power 
of  attorney  to  sell"  These  constitute  clear 
evidence  and  expression  of  his  belief  that 
the  power  of  attorney  la  a  sufSdent  metbod 
to  effectuate  his  purposes,  and  there  ia  no 
doubt  but  that  when  he  wrote  to  Lavln  such 
was  bia  understanding. 

The  law  requires  that  before  an  Instru- 
ment may  t>e  Incorporated  in  another  by  ref- 
erence the  reference  must  be  clear,  certain, 
and  unambiguous.  In  Estate  of  Young,  123 
CaL  837,  SO  Pac.  1011,  the  Supreme  Court 
says:  "An  existing  writing  may  by  ref- 
erence be  incorporated  Into  and  made  a  part 
of  a  will;  but  before  such  an  extrinsic  doc- 
ument may  be  so  incorporated  the  deecrl|;>- 
tion  of  it  in  the  will  itself  must  be  so  clear, 
explldt,  and  unambiguous  as  to  leave  Its 
Identity  free  from  doubt."  Again  In  He 
Sfaillaber,  74  Cal.  144,  15  Pac.  4S3,  5  Am. 
St  Rep.  433,  the  conrt  says:  "All  the  au- 
thorities to  which  our  attention  has  been 
called  agree  that  any  paper  may  be  referred 
to  and  made  part  of  the  will.  •  •  ♦  If 
the  will  be  duly  executed  and  attested,  the 
paper  referred  to,  whether  attested  or  not, 
will  become  a  part  of  the  will  if  it  be  al- 
ready in  existence  and  Is  clearly  described 
and  identified."  Authorities  to  this  effect 
might  be  multiplied  almost  without  limit 
See  Tuttle  v.  Berryman,  94  Ky.  553,  23  S.  W. 
345;  Brown  v.  Clark,  77  N.  Y.  369;  Dyer  v. 
Ervlng,  2  Dem.  Sur.  (X.  Y.)  160.  Allen  v. 
Maddock,  11  Moore.  P.  C.  G.  427,  6  Week, 
S26, 1«  the  leading  English  authority  on 
the  sabject  of  what  will  serve  to  Inconiorate 


an  unattested  paper  in  an  attested  vlIL 
From  ttieee  authorities  it  must  be  apparmt 
that  the  purported  reference  In  the  Lavln 
letter  ,to  the  Speed  letter  wholly  falls  to 
measure  up  to  the  reqniremoitB  of  the  law. 

The  order  appealed  txcm  ia  rereraed,  and 
the  trial  conrt  directed  to  deny  the  petition. 

We  ooQcnr:  IjENNON,  P.  J.;  HAIj:^  J. 


SIMPSON  V.  SIMPSON.    (Civ.  1.060.) 
(District  Court  of  Appeal,  Third  District,  Call- 

fcprnia.    Feb.  10,  1013.) 
L  DivoacB  (U  199,  209*)      Aonon  rox  Dx- 

VOBOE  AND  '*AUH0NZ"-^COOllSNT8. 

Where  an  action  is  for  divorce  and  for  ali- 
mony, the  applicatioB  for  alimony,  though  not 
a  separate  salt,  Is  a  proceeding  for  a  separate 
judginent  which,  wbeu  granted,  has  nothing  to 
do  with  the  final  Judgment;  "alimony"  in  the 
strict  legal  sense  being  a  provision  which  the 
coart  may  make  tor  the  support  of  the  wife 
pending  a  rait  for  divorce,  and  alimony,  itrict- 
ly  speaking,  proceeds  only  from  husband  to 
wife. 

[Ed.  Note.— For  other  casea,  aee  Divorce, 
Oent^D^gJ^  66S,  S86»  721.  e05-a08;  Dec  Dig. 

For  other  d^aitkms,  see  Words  and  Phrases, 
VOL  1,  pp.  807-«U;  voL  8,  pp.  7671.  7572.] 

2l  Husbakd  and  Wzn  (S  286^*)  —  AonoH 

FOB  SaPAOATS  Maihtxnanck. 

Where  a  wife  has  a  cause  for  divorce,  ibe 
may,  under  Glv.  Code,  i  137,  rae  for  support 
and  maintenance  without  applying  for  a  di- 
vorce, bat  the  right  rests  upon  the  existence  of 
the  marriage  relation, 

[Ed.  Note.— For  other  cases,  see  Hnsband  and 
Wife.  Cent  Dig.  i  1074;  Dec  Dig.  f  285i^.*] 

3.  DivoBCB  a  219*)  —  AcnoH  voa  Dxvobcb 
Airn  Aldioht- DzcBEi  »b  AzjMOirr— Di< 

CBBK  FOB  DiTOBCn— EmOT. 

Where  a  wife,  suliv  for  divorce  and  ali- 
mony, obtained  a  Judgment  for  alimony,  and 
thereafter  the  court  rendered  a  judgment  tliat 
ihe  take  nothing  by  her  action  and  granting  a 
divorce  to  tiie  husband,  the  judgment  for  main- 
tenance terminated  on  the  granting  of  the  di- 
vorce. 

[Ed.  Note.— For  other  caees,  see  Divorce, 
Cent  Dig.  S8  640,  785-787 ;  Dec.  Dig.  |  219.*] 

4.  JuDouxHT  a  910*)  —  Actions  —  Likita- 
Tions. 

An  action  on  a  judgment  tor  maintenance 
rendered  in  favor  of  a  wife  is  barred  by  the 
five-year  statute  of  limitations  (Code  Civ.  Froc. 
I  836,  subd.  1),  and  limitations  will  begin  to 
run  against  the  judgment  on  the  date  thereof. 

[Ed.  Note.— For  other  cases,  see  Jadgment 
Cent  Dig.  H  1732-1737 ;  Dec  Dig.  S  910.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandsco ;  Geo.  H.  Cabanlaa, 

Judge. 

Action  Annie  Simpson  against  John 
Simpson.  From  a  judgm^t  for  defendant, 
plaintiff  appeals.  Reversed. 

Frank  Schilling,  of  San  Frandsco,  for  ap- 
pellant   T.  J.  Crowley,  of  Ban  Frandsco, 

for  respondent 

GHIPMAN,  P.  J.  On  September  24,  1910, 
plaintiff  filed  tier  complaint  to  enforce  pay- 
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mait  oi  a  Judgment  entered,  on  Febmary  12, 
100%  In  an  action  aa  above  entitled,  which. 
It  la  all^^ed  and  admitted,  was  never  ap- 
pealed from,  and  that  no  part  of  tUe  Jndg^ 
ment  has  been  paid. 

This  Judgment  reads  as  foUows:  **Ib  the 
Saperlor  Court  of  the  City  and  Gonnty  of 
San  FrandBco,  State  of  Oalifomla.  Annie 
Slmpsfm,  Plalntifl.  t.  John  Simpson,  Defend- 
ant Decree  of  Maintenance.  This  cauBe 
coming  on  regularly  to  be  heard  on  the  12th 
day  of  Febniary,  1003,  upon  the  complaint 
on  file  herein,  defendant  haTing  &iled  to  ap- 
pear and  answer  In  said  action,  and  the  de- 
fault of  the  defendant  for  not  answering  hav- 
ing been  duly  entered  and  upon  proofs  taken 
orally  in  open  court,  from  which  it  appears 
that  all  of  the  allegations  of  the  complaint 
are  sustained  by  testimony  free  from  all 
legal  exceptions  as  to  its  competency,  admis- 
sibility and  sufficiency ;  and  it  also  appearing 
to  the  said  court  that  said  defendant  was 
duly  and  regularly  served  with  summons  and 
complaint  herein,  and  all  end  singular  the 
law  and  the  premises  being  by  the  court  here 
understood  and  considered.  Wherefore,  It  Is 
ordered,  adjudged,  and  decreed  and  the  court 
does  order,  adjudge,  and  decree,  that  John 
Simpson,  the  defendant  herein,  pay  to  Annie 
Simpson,  plaintiff  herein,  the  sum  of  twenty- 
five  ($25.00)  doUara  per  month,  beginning 
from  the  rendition  of  this  Judgment  until  the 
further  order  of  this  court;  the  further  sum 
of  fifty  (¥50.00)  dollars  counsel  fees  and 
costs  of  suit  in  the  amount  of  $44.75.  J.  G. 
B.  Hebbard,  Judge  of  the  Superior  Court 
Dated  this  12th  day  of  February,  1903." 

Indorsed:  "Filed  February  12,  1903.  Al- 
bert B.  Mahony,  Clerk,  by  F.  J.  Dugan,  Dep- 
uty aerk.  Co.  Clerk  F.  No.  15.  I,  Albert 
F.  Mahony,  county  clerk  of  the  city  and 
county  of  San  Francisco,  state  of  California, 
and  ex  officio  clerk  of  the  superior  court,  in 
and  for  said  city  and  county,  hereby  certify 
the  foregoing  to  be  a  full,  true  and  correct 
copy  of  the  original  decree  of  maintenance  In 
the  above-entitled  cause,  filed  In  my  office  on 
the  12th  day  of  February,  A.  D.  1903.  At- 
test my  hand  and  seal  of  said  court,  this  12th 
day  of  February,  1903.  Albert  B.  Mahony, 
Clerk,  by  A.  S.  Levy,  Deputy  Clerk." 

Indorsed  on  back:  "No.  82,991.  Depart- 
meat  4.  Superior  Court,  State  of  California, 
City  and  County  of  San  Francisco.  Annie 
Simpson,  Plalntifl,  v.  John  Simpson,  Defend- 
ant  Certified  Copy  Decree  of  Maintenance." 

Defendant  answered  and,  by  way  of  de- 
fense, pleaded  the  following  judgment  which, 
it  is  alleged  and  is  admitted,  was  never  ap- 
pealed from:  "In  the  Superior  Court  In  and 
for  the  City  and  County  of  San  Francisco, 
State  of  California.  Annie  Simpson,  Plain- 
tiff, T.  John  Simpson,  Defendant  This 
cause  having  been  brought  on  to  be  heard 
this  20th  day  of  April,  1903,  upon  the  com- 
plaint of  plaintiff,  and  .the  answer  and  cross- 
C0Dq;>lalnt  of  defendant  and  answer  thereto 
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and  tb»  cause  having  been  anbmltted  to  the 
court  upon  the  evidence  taken,  and  the  court 
having  made  and  filed  Its-  dedslon  In,  writ- 
ing therein:  Now,  Oer^or^  In  accordance 
with  said  dedalon,  upon  motion  of  Met^a. 
Garontte  &  Goodwin,  counsel  for  defend^u^ 
it  is  ordered,  adjudged,  and  decreed  thi^t  the 
plaintiff  take  nothing  by  her  said  action.  It 
Is  furthOT  ordered,  adjudged,  and  decreed 
£hat  the  marriage  between  the  said  plaintiff, 
Annie  Simpson,  and  the  said  def^dant,  John 
Simpson,  be  dissolved,  and  tbe  same  ia  duly 
dissolved  accordingly,  and  the  said  parties 
are,  and  each  of  them  to,  freed  and  absolutely 
releaaed  from  the  bonds  ctf  matrimony  and 
all  Oie  obUgationa  thereot  Dated  this  25th 
day  of  April,  1008.  J.  O.  B.  Hebbard,  Jddge. 

"Co.  Clerk  P.  No.  15.  I,  Albert  B.  Ma- 
hony, county  clerk  of  the  city  and  county  of 
San  Franclaoo,  state  of  California,  and  ex 
officio  Clerk  of  the  superior  court  In  and  for 
said  city  and  county,  hereby  certify  the  fore- 
going to  be  a  full,  true,  and  correct  copy  of 
the  original  decree  of  divorce  In  the  above- 
entitled  cause,  filed  in  my  office  on  the  25th 
day  of  April,  A.  D.  1903.  Attest  my  hand 
and  seal  of  said  court  this  20th  day  of  May, 
1903.  Albert  B.  Mahony,  Oler^  by  T.  J. 
Dugan,  Deputy  Cleric" 

Indorsed  on  back:  "82,991.  In  the  Supe- 
rior Court  of  the  City  and  County  of  San 
Francisco,  State  of  California.  Annie  Simp- 
son, Pit,  V.  John  Simpson,  Deft  Certified 
copy  of  Decree  of  Divorce.  Garoutte  &  Good- 
win, Attorneys  at  Law.  Mutual  Savings 
Bank  Building.  708  Market  St,  San  Francis* 
CO.   Telephone  Bush  762." 

These  Judgments  were  admitted  In  evi- 
dence and  constitute  all  tbe  evidence  In  the 
case  except  as  above  stated.  The  court  made 
the  following  findings:  ''(l)  That  on  the 
12th  day  of  February,  1903,  this  court  de- 
partment No.  4  thereof,  in  that  certain  ac- 
tion then  pending  therein  and  numbered  82,- 
991,  wherein  this  plaintiff  was  the  plaintiff, 
and  the  defendant  here  was  defendant  there- 
in, made  a  decree  of  maintenance,  requiring 
the  defendant  to  pay  to  plaintiff  the  sum  of 
$25  per  month  beginning  on  said  date,  and 
until  the  further  order  of  this  court  and 
the  further  sum  of  $50  counsel  fees,  and 
$44.75  costs  of  suit  (2)  That  thereafter,  and 
on  the  25th  day  of  April,  1903,  this  court,  de- 
partment No.  4  thereof,  in  that  certain  action 
then  pending  therein,  and  numbered  82,991, 
wherein  this  plaintiff  was  tbe  plaintiff,  and 
the  defendant  here  was  the  defendant  there- 
in, made  a  decree  adjudging  that  the  plain* 
tiff  take  nothing  by  her  said  action,  and  or- 
dering, adjudging,  and  decreeing  that  the 
marriage  between  the  said  plaintiff  and  the 
said  defendant  be  dissolve,  and  the  said 
parties  there,  and  each  of  them  was  released 
from  the  bonds  of  matrimony  and  all  the  ob- 
ligations thereof." 

As  conclusions  of  law  the  court  found  that 
plaintlfTs  prayer  for  rdlef  should  be  denied 
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and  tbat  defendant  Is  entitled  to  JoOsmeDt 
In  his  f&TOT,  and  Judgment  was  accordingly 
entered,  from  which  plaintiff  appeals. 

It  wlU  be  obaerred  that  the  title  of  the 
canse  In  both  decrees  of  1903  Is  the  same; 
the  court  and  number  of  the  department  and 
number  of  the  action  are  the  same  and  the 
same  Judge  entered  the  decrees.  The  decree 
of  divorce  followed  the  decree  for  malnte- 
nanoe  two  months  and  was  entered  on  an 
answer  to  plaintUCs  complaint  and  defend- 
ant's cross-complaint  and  answer  to  the 
crosa-comidalnt  We  think  it  snffldently  ap- 
peared that  both  decrees  were  entered  in  the 
same  action.  Appellant  claims  diat  Qie  final 
decree  of  divorce  bad  no  i^ect  upon  tlie  de- 
cree for  maintenance,  and  that  the  liability 
tltereb7  created  is  a  valid  sabtistlttg  indebt- 
edness of  defendant,  and  plalntlfl  should 
have  had  Judgment  for  Qie  full  amount  men- 
tioned in  the  decre&  Defendant  pleaded  the 
statute  of  limitation,  subdivision  1,  1  836, 
Code  of  Civil  Procedures.  No  findtaig  was 
made  on  this  issue;  and  respondent  makes  no 
refnence  to  it  in  his  brief.  Respondent  con- 
tends that  "tbere  can  be  no  doubt  but  that 
the  default  decree  of  maintenance  irna  set 
aside  and  defoidaut  permitted  to  file  his  an- 
swer and  cross-etnnplaint,  to  wbidi  cross- 
complaint  plaintiff  made  answer,  and  the 
case  tiled,  resulting  In  a  decree  denying 
plaintiff  relief  and  granting  a  decree  of  di- 
vorce upon  the  cross-cMnplaint** 

We  cannot  doubt  tbat  defendant's  default 
was  set  adde  and  leave  given  him  to  answer. 
The  subsequent  decree,  two  months  later,  on 
Ills  eross-conwlaint  and  the  answer  thereto, 
cannot  be  construed  as  meaning  anything 
less.  But  it  does  not  follow  that  the  decree 
for  siQQwrt  or  alimony  i>endente  lite  or,  as 
the  counsel  claims  it  was,  "tor  maintenance,** 
was  set  asidSk  We  do  not  know  whether 
plalntiff*s  action  was  for  maintenance  with- 
out divorce  under  section  137,  Civil  code,  or 
was  for  a  divorce  under  the  same  section, 
and  support  pradente  lite.  We  have  nothing 
to  guide  US  but  the  two  decrees. 

[1]  If  tiie  action  was  for  divorce  and  for 
SQiqwrt  the  allowance,  strictly  speaking,  was 
for  alimony  and,  though  the  application  for 
alimony  cannot  be  considered  a  separate  suit, 
it  "is  a  proceeding  for  a  separate  Judgment 
whidi,  when  granted,  has  nothing  to  do  with 
the  final  Judgment  In  the  case,  and  will  not 
be  affected  by  It"  Hlte  v.  Hlte,  iM  Cal.  389, 
ff7  Pac  227,  45  L.  R.  A.  793,  71  Am.  St.  Rep. 
82;  Sharon  v.  Sharon,  75  Cal.  1,  16  Pae  345. 
It  was  held,  in  Ex  parte  Spencer,  83  Cal.  460, 
28  Pae  886, 17  Am.  St  Rep.  266,  that  the  Leg- 
islature used  the  term  "alimony"  In  the  stat- 
ute in  its  strict  legal  sense  when  prescribing 
the  provision  which  the  court  might  make  for 
the  support  of  the  wife  pradente  lite.  And 
alimony  in  that  sense  proceeds  only  from 
husband  to  wife  without  which  relation  there 
can  be  no  alimony.  In  the  same  case  it  was 
pointed  out  that  allowance  made  to  the  wife 
aftw  decree  of  divorce  should  be  called  "al- 
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lowance"  or  **pOTnanci!G  ajlowcx^ee^  and  uot 

alimony. 

[2]  When  the  wife  has  a  canse  for  divorce, 
she  may,  without  applying  for  divorce,  have 
an  action  for  "support  and  maintenance" 
(Civ.  Code,  I  137) ;  but  this  right  also  rests 
on  the  fact  that  the  relation  of  husband  and 
wife  exists,  and  a  decree  awarding  such 
maintenance  contemplates  the  existence  of 
the  marital  relation  not  only  when  the  decree 
is  made  but  during  Its  life.  If  the  wife  or 
husband  should  thereafter  bring  an  action 
for  divorce,  the  decree  In  that  action  would 
be  conclusive  of  the  rights  of  the  parties,  and 
"if  it  contained  no  provislou  for  support  it 
would  necessarily  terminate  the  allowance 
theretofore  made  in  the  action."  In  the  case 
here  the  decree  of  divorce  expressly  declares 
"that  the  plaintiff  take  nothing  by  her  said 
action  •  *  •  and  the  said  parties  are, 
and  each  of  than  Is,  freed  and  absolutely 
rel«ised  from  the  bonds  of  matrimony  and 
all  the  obligations  fliereof.** 

[t]  Inasmuch  as  the  decree  of  maintenance 
was  made  in  the  same  action  and  was  de- 
pendent upon  the  ezlstace  of  the  marriage 
relation,  it  must  follow  that,  upon  the  termi- 
nation of  that  relation,  the  allowance  would 
cease  especially  as  the  fflvorce  decree  ex- 
pressly declared  that  plaintiff  should  take 
nothing  by  her  action.  In  Smith  v.  Superior 
Courts  13d  Cai.  17,  68  Pac.  100,  the  court 
said:  "It  is  conceded  that  a  comjdete  divorce 
will  relieve  petitioner  from  Qie  Judgment  for 
alimony,  because  the  {^ntlff  In  the  first  suit 
would  no  longtt  be  his  «df&"  In  that  cas^ 
however,  the  principle  did  not  apply  because 
an  appeal  was  pending  from  the  divorce  de- 
cree; the  ^ect  of  wfaidi  was,  as  declared  by 
the  court,  Uiat  **ttte8e  parties  are  not  di- 
vorced.** No  i^peal  having  been  takoi  in  the 
present  case  from  the  divorce  decree,  its 
effect  was  to  relieve  defendant  from  the  judg- 
ment for  future  snppwt  After  the  judg- 
ment granting  the  divorce  the  plaintiff  was 
no  longer  the  wife  of  defmdant,  and  he  owed 
her  no  longtn:  any  marital  duty."  Howell  v. 
Howell.  104  CaL  45,  87  Pac.  770,  48  Am.  St 
Rep.  70,  and  see  Harlan  v,  Harlan,  154  Gal. 
341, 08  Pac.  32,  for  review  of  the  cases. 

But  when  the  decree  of  divorce  was  en- 
tered in  the  present  case  there  was  a  SaHg- 
ment  for  maintenance,  counsel  fees,  and  costs 
from  which  no  appeal  had  thm  been  taken 
nor  was  at  any  time  taken.  The  final  decree 
had  no  effect  upon  tiiat  Ju^ment  (cases 
supra)  except  to  put  an  end  to  its  future 
operation.  Had  the  divorce  decree  red  ted 
that  the  maintenance  Judgment  was  set 
aside,  or  if  such  was  the  necessary  effect 
of  the  language  used  in  the  divdrce  decree, 
we  think  respondent  contention  might  be 
sustained.  But  the  application  for  main- 
tenance being  a  separate  proceeding  In  the 
case  and  the  Ju^ment  ai^iealable  (Sharon  v. 
Sharon ;  Hlte  v.  Hit^  supra),  we  cannot  give 
to  the  divorce  decree  the  force  contended  for, 
to  wit,  that  the  maintaiance  decree  was  set 
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aildflh  aince  It  Is  mUnOj  comdstent  with  the 
langaaffB  of  tlie  divorce  decree  tbat  the  maln- 
tenonce  decree  remained  undisturbed.  In  ad- 
jndglnc  "that  plaintiff  take  nothing  hj  her 
said  actum,"  we  think  Is  meant  Oiat  plaintiff 
was  to  have  no  relief  In  the  fotora  Plaintiff 
would  therefore  be  entitled  to  Judgment  fl>r 
the  allowance  given  op  to  the  date  of  the  de- 
cree of  divorce  and  couns^  fees  and  costs  In 
Jadgment  mentbmed.  If  we  conld  a&y, 
with  certaln<7  that  plalntHFs  action  was  for 
malntoianoe  alone,  we  might  with  some  safe- 
ty asanme  that  the  default  Judgment  as  well 
as  the  d^ult  for  nonaiveatance  was  set 
aside  and  that  the  issue  of  maintenance  was 
again  heard.  But  her  action  ma;  have  been 
fbr  divorce,  and  Judgment  tar  maintenance 
or  alimony  may  have  beoa  glvoi  pendente 
Ilte^  In  whldi  case  defendant's  answer  may 
have  been  to  her  alleged  grounds  for  divorce. 
In  tbat  case  the  divorce  decree  would  not  be 
Inconsistent  with  the  maintenance  Judgment 
and  should  not  be  glvat  the  effect  of  setting 
aside  that  Judgment  No  explanation  Is  glv- 
ea  for  not  bringing  vp  the  pleadings  in  that 
action  or  the  order  of  the  court  in  setting 
aside  defendant's  default,  except  it  was  stat- 
ed at  the  aigoment  that  all  the  court  records 
were  destroyed  in  1906;  each  party  happen- 
ing to  preserve  the  ea^im  at  the  several  de- 
crees. Before  defendant  in  the  present 
action  should  be  pomltted  to  evade  the  ef- 
fectlveieBs  ct  plaintUTs  Judgment  pleaded, 
there  dionld  be  something  more  than  vague 
and  uncertain  Impllcattons  drawn  from  bis 
decree  of  divorce. 

[4]  We  condude  that  i^aintlff's  Judgment 
for  maintenance  had  vitality  undlsturtwd  up 
to  the  date  of  the  divorce  decree  but  had 
no  operative  effect  for  maintenance  beyond 
that  date.  The  statute  of  IlmltatlonB  began 
to  ran  against  that  Judgment  on  E^bruary 
12,  1803,  certainly  no  later  than  April  20, 
1908.  and  any  action  brought  upon  it  was 
barred  in  five  years  by  subdivision  1,  |  836, 
Code  of  Civil  Procedure.  This  action  was 
commenced  Sei^ember  24,  JSIO.  and  la  barred 
by  that  section. 

But  as  there  Is  no  finding  on  that  issue  the 
judgment  must  be  reversed,  and  it  is  so  or- 
dered. 

We  concur:  HABT,  J. ;  BURNEIT,  X 


PEOPLE  T.  SIMON.    (Gr.  421) 

(District  Coart  of  Appeal.  First  District,  Call- 
foznia.   Feb.  4,  1913.   BehearinE  Denied 
by  Supreme  Court  April  1913.) 

1.  Cbihutai.  Law  (|  678*)— ^Aul— BLSonoK 
Brrwmr  Acts. 

Where  the  evidence  on  a  trial  for  abortion 
showed  tbat  defendaot  agreed  for  a  specified 
sam  to  procare  a  mtacarriage,  tbat  she  there- 
after performed  an  operation  which  was  ineffec- 
tual, that  she  later  delivered  medicine  to  be  used 
for  the  same  pnrpoae,  and  subsequently  per- 
formed a  secoDd  operation,  which  accom^sned 
its  parpose,  the  proaecntton  was  not  required 


to  tied  on  which  operation  it  would  rely  for 
a  conviction,  since  while  under  Pen.  Code,  | 
274,  relative  to  admiDlsteriDK  drugs  or  uBing 
instruments  with  intent  to  procure  a  miscar- 
riage, it  is  not  necessary  that  a  miscarriage 
be  produced,  yet  a  series  of  criniinal  acts  in 
the  effort  to  produce  a  miscarriage  may  be 
treated  as  done  in  tbe  commission  of  one  and 
the  same  crime;  the  anity  ol  tiie  transaction 
not  necessarily  dependiPg  upon  the  immediate 
connection  in  point  of  time  of  such  acts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw^^Cent  Dig.  H  1680-1683;   Dea  Dig.  } 

2.  Cbiuinal  Law  (|  078*)  —  Tkul— fikJBO- 

TION  BETWiaiff  AOTS. 

While  if  on  a  trial  under  an  indlctmmt 
charing  only  one  offense  evidence  la  introduc- 
ed suffiaent  to  prove  two  or  more  separate  of- 
fenses, either  of  which  would  support  the 
charge  in  the  indictment,  an  election  should 
be  required  if  requested,  the  rule  does  not  ap* 
ply  where  a  series  of  acta  form  part  of  one 
and  the  same  transaction,  and  aa  a  wb(^  OOB- 
stitote  but  one  and  the  same  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iav,  Cent  Dig.  H  1680-1088;  Dea  Dig.  f 
678.*] 

Appeal  firom  Superior  Court,  Alameda 
County;  John  Ellsworth,  Judge. 

E.  Sattler  Simon  was  convicted  of  crime, 
and  she  appeals.  Affirmed. 

A.  L.  Frick  and  H.  a  Morrison,  both  of 
Oakland,  for  appellant   U.  8.  Webb,  Atty. 

Qen.,  for  the  People. 

HALL,  J.  Defendant,  a  woman,  waa  con- 
victed under  an  information  which  charged 
that  she  "on  the  16th  day  of  June,  A.  D. 
1912,  at  the  said  county  of  Alameda,  state  of 
California,  did  willfully,  unlawfully,  and 
feloniously  use  and  employ  certain  means, 
to  wit,  instruments  and  drugs,  In,  about,  and 
upon  and  within  the  body  of  Helen  Neuman, 
the  said  Helen  Neuman  being  tlien  and  there 
a  woman  pregnant  with  child,  as  the  said  B. 
Sattler  Simon  then  and  there  well  knew, 
with  Intent  thereby  then  and  there  to  pro- 
cure the  miscarriage  of  her,  the  said  Helen 
Neuman." 

[1]  The  evidence  tends  to  show  that  Helen 
Neuman  early  in  Juce.  1912,  called  upon  de- 
fendant, and  songbt  her  swvlces  to  pro- 
cure a  miscarriage  of  Helen  Neuman.  De- 
fendant at  this  interview  offered  to  perform 
the  abortion  for  g20,  but  on  account  of  tbe 
price  no  agrennmt  was  reached.  On  the 
next  day  defendant  called  on  Mrs.  Neuman 
at  her  house,  and  offered  to  perform  the 
abortion  for  her  for  glS,  provided  that  she, 
Mrs.  Neuman,  would  come  the  afternoon  of 
that  day.  Accordingly  Mrs.  Neuman  visited 
the  residence  of  defendant,  and  upon  the 
statement  of  the  defendant  "tliat  she  wanted 
her  mon^  first  before  she  would  perform 
the  abortion"  Mrs.  Neuman  paid  her  916. 
Thereupon,  as  the  evidence  amply  tends  to 
prove,  defendant  proceeded  to  use  an  instru' 
ment  in  and  upon  the  uterus  of  Mrs.  Neu- 
man for  the  manifest  purpose  of  procuring 
a  miscarriage  or  abortion.  As  a  result  Mrs. 
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Neoman  was  for  a  time  Ul,  and  Uood  flowed 
from  her  vagtna,  but  no  miscarriage  follow- 
ed. This  operation  occurred  upon  Saturday, 
the  8th  or  15th  day  of  Jun^  1912.  In  about 
a  week  tsom  the  first  operation  ICrs.  Nen- 
man  telephoned  to  defendant  that  no  miscar- 
riage had  reenlted,  and  was  told  by  defend- 
ant to  come  to  her  house  and  she  (defend- 
ant) woold  give  her  eome  pills.  Accordingly 
Mrs.  Neoman  on  the  same  day  called  at  the 
home  of  defendant,  and  obtained  some  pills 
to  take,  and  was  told  by  defendant  that  If 
the  pills  were  not  effectlTo  to  came  again  in 
a  few  days.  Altogether  defendant  gave  Mrs. 
Nenman  piUa  on  four  occasions  but  without 
any  results  so  Car  as  producing  an  abortion 
or  miscarriage.  Finally  defendant  Informed 
Mrs.  Neuman  that  she  would  have  to  per- 
form a  second  "operation,"  bat  would  like  to 
have  Mrs.  Menman  wait  a  little  longer.  Lat- 
er defendant  called  on  Mrs.  Nenman  and 
told  her  to  come  to  her  (defendant's)  home 
and  she  woold  again  perform  the  abortion. 
Accordingly  on  the  following  Saturday,  July 
21,  191%  Mrs.  Nenman  went  to  the  residence 
of  defendant,  where  defendant  again  used 
instruments  in  and  upon  the  uterus  of  Mrs. 
Nenman  with  the  manifest  purpose  of  pro- 
curing a  miscarriage  This  operation  accom- 
plished Its  pTUpose^  and  a  miscarriage  fol- 
lowed. 

At  the  close  of  the  testimony  given  by 
Mrs.  Nenman,  and  again  at  the  close  of  the 
entire  case  for  the  people,  defendant's  coun- 
sel asked  the  district  attorney  to  elect  as  to 
which  operation  he  would  rely  npon  for  a 
conviction ;  and  npon  the  refusal  of  the  dis- 
trict attorney  to  so  elect  counsel  for  defend- 
ant requested  the  court  to  compel  an  elec- 
tion, wMch  request  the  court  in  each  in- 
stance denied.  It  is  this  action  of  the  court 
which  is  solely  relied  upon  for  a  lermal  of 
the  Jnd^ent  and  the  verdict 

[2]  It  may  not  be  disputed  that  where,  in 
a  trial  nn^r  an  indictment  charging  but 
one  offense  erldoice  Is  Introduced  sufBdent 
to  i«OTe  two  or  more  separate  and  distinct 
offouea,  ^tber  one  of  which  wonld  support 
the  charge,  in  the  Indictment,  an  election 
should  be  required  if  requested.  People  v. 
Castro,  133  CaL  11,  66  Pac  IS;  People  t. 
WlUlams,  133  Cal.  160,  65  Pac.  828;  and 
People  V.  Hatch,  13  CaL  App.  521,  109  Pac. 
1097.  This  mle,  however,  has  no  applica- 
tlon  where  a  series  of  acts  form  part  of 
one  and  the  same  transaction,  and  as  a 
whole  constitute  but  one  and  the  same  of- 
fense. "Where  the  doings  on  different  days 
may  be  regarded  aa  parts  of  the  one  trans- 
action, the  combined  acts  on  all  the  days 
may  be  shown,  and  there  Mil  be  no  cause 
for  election.**  Bishop's  New  Cr.  Proc:  | 
40(K  snbd.  8.  "TbB  right  demanding  an 
tieetlon  and  the  lindtatlra  of  the  proseen- 
Uon  to  one  oflEense  Is  confined  to  tdiarges 
which  are  actnally  distinct  from  eadi  other 
and  do  not  form  parts  of  one  and  the  same 
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transaction."  Goodhne  t.  People^  9i  lU.  87. 

In  the  case  at  bar  the  two  operations  and 
the  nse  of  tike  drugs  were  manifestly  in 
pursuance  of  the  agreement  of  defmdant  to 
procure  the  miscarriage  or  abortion,  which 
was  erentually  produced.  Although  the  va- 
rious things  done  by  defendant  were  done 
upon  different  days,  they  were  all  done  in 
pursuance  of  the  one  agreement  and  to  ac- 
complish one  particular  purpose^  They  were 
all  parts  of  one  transaction.  While  It  Is  not 
essential  or  important  to  the  completion  of 
the  offense  denounced  by  section  274  of  the 
Penal  Code  that  a  miscarriage  be  produced, 
yet,  where  under  one  agreement  to  procure  a 
miscarriage  a  defendant  doee  a  series  of 
criminal  acts  in  the  effort  to  produce  such  a 
miscarriage,  all  the  acts  may  be  and  Justly 
should  be  treated  as  done  in  the  commission 
of  one  abd  the  same  crime.  Tbey  certainly 
are  parts  of  one  and  the  same  transaction. 
The  unity  of  the  transaction  does  not  neces- 
sarily depend  upon  the  immediate  connection 
in  point  of  time  of  the  acts  dome  In  the 
commission  of  the  crime. 

This  is  well  Illustrated  by  the  case  of 
People  T.  Frank,  28  CaL  607,  where,  Interme- 
diate the  forgery  of  an  indorsement  on  a 
draft  and  Its  uttering,  by  defendant,  the 
draft  had  been  accepted  by  the  drawee  and 
indorsed  by  another  party.  It  was  claimed 
that  the  act  of  forging  and  the  act  of  utter- 
ing constltnted  two  different  offenses.  To 
this  the  court  said:  "To  this  proposition 
we  cannot  assent  The  mere  adding  of  other 
parties  did  not  destroy  the  identity  of  the 
instrument  nor  the  unity  of  the  traiuactUm, 
under  the  rule  In  Shotwell's  Case  [27  Cal. 
394],  and  the  act  of  forging  and  the  act 
of  uttering  were  therefore  both  conimltte<? 
with  reference  to  the  same  instrument  And 
we  may  add  that  so  long  as  the  various  acts 
mentioned  in  the  statute  are  committed  with 
reference  to  the  same  instrument  they  must 
be  regarded  as  constituting  one  continuous 
transaction  within  the  meaning  of  the  Shot- 
well  Case,  notwithstanding  the  lapse  of  time 
or  the  Intervttttion  of  acts  which  do  not 
destroy  the  identity  of  the  instrument" 
(Italics  are  ours.)  We  think  the  reasoning 
of  the  Frank  Case  is  applicable  to  the  facts 
of  this  case.  The  various  criminal  acts 
having  been  committed  In  pursuance  of  one 
agreement  to  produce  a  miscarriage  most 
be  regarded  as  constituting  one  continuous 
transaction,  and  for  that  reason  may  be 
considered  a«  but  parts  of  one  and  the  same 
offense. 

For  this  reason  the  court  did  not  err  in 
denying  defendant's  request  that  the  dis- 
trict attorney  be  required  to  elect  npon 
which  occasion  be  would  rely  in  support  of 
the  charge. 

The  judgment  and  order  are  afflrmed. 

We  concur:  LENNON»  P.  J.,  and  MUB- 
PHBY,  J.,  pro  tern. 
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PEOPLE  T,  LOPEZ.    (Or.  271.) 
(DIttrict  Court  of  Appeal,  Second  District,  Cal- 
ifornia,   Feb.  18,  1913.) 

1.  HOUICIDB  (f  264*)— StfFnCIENCT  OF  Evi- 
DKNCB— MUBDSB  XH  SECOND  DSQBBK. 

EMdence  npon  a  trial  for  murder  Jh«IiI  tb 
sustain  a  coDviction  of  marder  In  tbe  second 

degree. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  U  633-G38;  Dec.  Dig.  i  254.*] 

2.  Homicide  (|  842*) —Appbu.— HABKLna 
Ebbob. 

Where  the  evidence  in  a  trial  for  marder 
justified  a  verdict  of  marder  in  tbe  second  de- 
gree, defendant  conld  not  daim  Hiat,  if  testi- 
mon;  of  a  certain  witness  was  true,  defendant 
was  guilty  of  murder,  since  a  defendant  cannot 
complain  because  the  verdict  is  more  favorable 
to  him  than  the  evidence  warrants. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  {  722;  Dec  Dig.  |  342.*] 

3.  Cbiuinai.  Law  (|  874*)~-Tbial— Poujng 

JUBOBS. 

Where  the  clerk  upon  defendant's  request 
for  a  poll  of  the  jury  again  read  the  verdict, 
and  asked  each  member  of  tbe  jury  the  ques- 
tion,  "Is  this  70ur  verdict?"  to  which  each  re- 
plied in  the  affirmative,  there  was  a  sufficient 
compliance  with  Pen.  Code,  |  11G3,  providing 
that  tbe  jury  may  be  poUea  at  the  request  of 
either  party  by  being  aeverally  aaked  whether 
it  is  their  verdict 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  2085-2088;  Dec.  Dig.  S 
874.*] 

4.  CBnaiTAi,  Law  (i  lOlO*)— AppxAL—NacBs- 

siTY  OP  Objection. 

On  the  assumption  that  upon  a  poll  of 
the  jury  each  juror  should  have  been  required 
to  state  bis  verdict  in  his  own  language,  and 
without  reference  to  the  form  of  Uke  verdict 
returned,  or  that  the  verdict  should  have  been 
read  to  ea'ch  of  the  jurors  separately,  when 
asked  if  it  was  his  verdict,  defendant  who  did 
not  request  a  poll  in  such  manner  nor  object 
to  the  manner  of  polling  tha  jury,  could  not 
complain  on  appeal, 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |  2ft49;  Dec.  Dig.  f  1040.*] 

5.  Ceiuinal  Law  {§§  642,  1119*)^rBiAi/— 

Request  fob  Intebpbeteb. 

Under  Code  Civ.  Proc.  S  1884,  requiring 
the  court  to  appoint  an  interpreter  In  cases 
where  the  witness  does  not  understand  or 
speak  the  English  language,  the  matter  of  ap- 
pointment is  within  the  discretion  of  the  court; 
and,  where  the  record  fails  to  show  that  de- 
fendant was  unable  to  speak  or  understand 
English  its  ruling  thereon  will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §{  1455,  1698,  2927-2930;  Dec. 
Dig.  |§  642,  1119.*] 

6.  Obiminal  Law  (i  720*)— Tar al— Conduct 
or  pBOBECnTiNa  Attobnet, 

In  a  trial  for  murder,  the  statement  of  the 
district  attorney  that  he  believed  upon  his  oath 
as  an  attorney  that  the  defendant  bad  not  told 
irtiat  ba^tpened  at  the  time,  based  npon  the  evi- 
dence, was  not  miscondoct 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1670,  1671;  Dec.  Dig.  { 
720.*] 

7.  Cbiuinal  Law  ()  730*)— Appeal— Habic- 
LEBS  Ebbob— CoNDucrt  or  FBosBOurnra  At- 
tobnet. 

Where  the  court  upon  a  statement  by  the 
district  attorney  alleged  to  constitute  miscon- 
duct instructed  that  the  jui?  should  consider  it 
as  an  argument,  and  not  aa  a  statement  of 


fact  defendant  waa  not  prajudleed  hy  audi 

statement 

[Ed.  Note.— For  other  casea,,  sea  Criminal 
Law.  Cent  Dlf.  |  1698;  DecTDig.  |  7S0.«] 

8.  Witnesseb   (I  388*)  —  Iupeachubnt 
Pbedicate. 

Under  Code  Civ.  Proc.  i  2062,  provldinx^ 
that  a  witness  may  be  Impeached  by  proof  of 
inooniriatent  statements  when  a  predicate  is 
made  by  relation  of  such  statement,  which,  if 
in  writing,  must  be  shown  to  the  witoess,  a 
witness  cannot  be  impeached  by  showing  that 
he  testified  differently  at  the  preliminary  exam- 
ination, without  showing  him  tbe  transcript  of 
bis  testimony  then  taken,  though  the  witness- 
then  testified  through  an  interpreter. 

[Ed.  Note.— For  other  cases,  see  Witneaseik 
Gent  Die.  H  12SS-1242,  1246;  Dee.  DlffTl 
888.*] 

9.  Cbiminai.  Law  (||  888,  1160*)— Uabklebs 
Ebbob— ADiossion  or  Btidenos— Bace  or 
Deceased. 

The  admission  in  a  trial  for  murder  of  evi- 
dence as  to  whether  deceased  was  an  Angl»- 
Saxon  was  erroneous,  but  harmless. 

(Ed.  Note.— For  other'  cases,  see  Criminal 
Law,  Cent  Dig.  H  762,  763-756,  787,  788,  801, 
855.  3088,  8130,  3137-^148;  Dea  Dig.  If  838» 
1169.*] 

10.  Cbiuinal  Law  (f  820«)— Beqvesis— In-^ 
btbuctions. 

Requested  Instructions  which  in  so  far  aa 
they  state  the  law  applicable  to  the  case  aia 
Induded  in  instructions  given  are  properly  re- 
fused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2011;  Dec  Dig.  |  829.*] 

11.  Cbiuinal  Law  U  10^8*)— Tbial— Necessi- 

TT  OF  RBQUBST  VOB  INSTBVOTIOH. 

Under  Pen.  Code,  |  1003,  requiring  tho 
court  to  charge  on  any  points  pertinent  to  the 
issue,  if  requested  by  either  party,  a  defendant 
cannot  complain  of  the  court's  failure  to  in- 
struct upon  his  good  character,  even  though  It 
was  pertinent  to  the  issue,  where  no  zequeat 
for  such  an  instruction  was  made. 
'  [Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  2646;  Dec.  Dig.  {  1038.*] 

Ap[>eal  from  Superior  Court,  Loa  Angelaa 
Coontr;  Wm.  M.  Finch,  Judge. 

Juan  C.  Lopez  was  convicted  of  murder 
In  the  second  degree,  and  he  appeals.  Af- 
firmed. 

Edward  J.  Dennlaon,  of  Loa  Angelea,  Unr 
appellant  IT.  S.  Webb,  Atty.  Gen.,  and 
George  Be^  Devuty  Atty.  Gen.,  fttr  the 
People. 

SHAW,  J.  Appellant  wbb  charged  by  In- 
ft»rmatlon  with  the  crime  of  murder.  Upon 
trial  he  waa  convicted  of  murder  In  tbe  sec- 
ond degree.  He  appeals  from  the  Ja<^ment 
and  an  order  denying  lila  motion  for  a  new 
trial. 

[1]  Defendant  was  an  employ^  of  one  Lat- 
tour,  who  was  engaged  In  the  growing  of  cat- 
tle in  one  of  the  mountainous  regions  of  Loa 
Angeles  county.  It  appears  that  he  and  hia 
employer  were  the  only  occupants  of  tbe 
place.  On  July  1,  1912,  at  about  noon,  the 
deceased,  Frank  8.  Randolph,  came  to  Lat- 
tour's  house,  where  he  spent  the  afternoon 
and  had  supper  with  Lattoar  and  defendant, 
on  which  occasion  th^  dranfc  more  or  less 


•For  othsr  obsm      sams  tople  and  seetion  MJUBBR  In  Dse.  Dig.  *  Am.  Dig.  K^^o.  Ssriaa  ft  Bsp'r  Indexas 


Digilized  by 


Google 


GaL) 


?EOPI^  T.  LOFEZ 


105 


wine.  So  fnr  u  ainpeara,  no  trouble  had  ex- 
isted between  any  of  the  parties,  ftnd  up  to 
the  time  of  tbe  abooting  which  resulted  In 
the  death  of  Bandoli^  the  relations  between 
all  of  the  parties  were  of  a  friendly  charac- 
ter. On  the  morning  of  tbe  3d  of  July  de- 
fendant surrendered  taimselt  to  an  officer  at 
Newhall.  some  distance  from  the  place  where 
the  homicide  was  committed,  stating  that  he 
had  the  night  before  shot  and  killed  Ban- 
Oolpb  In  self-defenae,  claiming  that  Randolph 
had  first  shot  Lattonr,  his  onployer,  and  then 
attempted  to  shoot  him.  The  testimony  of 
d^endant,  if  beUered  by  the  Jury,  troiild 
have  Justified  a  rerdlet  of  Justifiable  homi- 
cide. Not  only  were  there  circumstances  es- 
tablished which  were  Inconsistent  with  the 
story  as  told  by  defendant,  but  the  testimony 
of  Lattour  was  to  the  ^ect  that  defendant, 
and  not  Bandolph,  shot  him,  and  that  de< 
fendant  shot  and  fcUled  deceased.  It  thus 
appears  there  was  evidence  to  Justify  the 
Jury  In  the  verdict  ren^red. 

[2]  Indeed,  we  do  not  understand  counsel 
tox  defendant  to  Question  the  su^dency  of 
the  evidence,  other  than  to  claim  that.  If  the 
testimony  given  by  Lattour  was  true,  then  de- 
fmdant  was  guil^  of  the  crime  of  murder, 
rather  than  the  lesser  crime  of  which  he 
was  found  guilty.  People  v.  Coulter.  145  Gal. 
66,  78  Pac.  848,  and  People  v.  Gyty,  11  CaL 
AvQ.  702, 106  Fac.  267,  are  authorities  hi  sup- 
port of  the  proposition  that  defendant  can- 
not complain  because  the  verdict  is  more  fa- 
vorable to  him  than  the  evidence  warrants. 

[S]  When  the  verdict  was  returned,  defend- 
ant's counsel  asked  that  the  Jury  be  polled; 
whereupon,  as  appears  from  the  record,  "the 
clerk  again  read  the  verdict  and  asked  each 
member  of  tbe  Jury  the  questiOD,  'Is  this 
your  verdict?'  to  which  each  replied  in  the 
afflrmatire."  This  was  a  sufficient  compU' 
ance  with  section  1163  of  the  Penal  Code, 
which  provides  that  "the  Jury  may  be  polled, 
at  the  request  of  either  party.  In  which  case 
they  must  be  severally  asked  whether  It  Is 
their  Tcrdlct" 

L4]  Conceding,  however,  that,  as  claimed 
by  counsel,  each  Juror  should  have  been  call- 
ed upon  and  required  to  state  his  verdict  In 
his  own  language  and  without  reference  to 
the  form  of  the  verdict  returned  by  the  Ju- 
ry, or.  In  lieu  thereof  that  the  verdict  should 
have  been  read  to  each  of  the  Jurors  sepa- 
rately when  asked,  "Is  this  your  verdict?" 
no  such  request  was  made,  nor  was  there  any 
objection  Interposed  to  the  manner  of  polUng 
the  Jury.  Under  such  circumstances  appel- 
lant Is  In  no  position  to  complain,  even  If  the 
point  had  merit 

[t]  Defendant,  when  called  to  the  witness 
stand  to  testify  In  his  own  behalf,  requested 
the  court  to  appoint  an  Interpreter  for  him, 
which  request  was  by  the  court  denied.  Un- 
der section  1884,  Code  of  Civil  Procedure, 
the  court  is  required  to  appoint  an  interpret- 
er in  those  cases  only  where  the  witness  does 


not  understand  or  speak  the  BnglLsh  lan- 
guage. The  question  Is  one  for  the  Judicial 
determination  of  tbe  court,  and  its  ruling 
thereon  will  not  be  disturbed  unless  the  rec- 
ord dearly  discloses  an  abuse  of  discretion 
by  the  court  People  v.  Toung,  108  Cal.  8r 
41  Pac.  281 ;  People  v.  Morlne,  1S8  CaL  626, 
72  Paa  166.  The  record  falls  to  show  that 
defendant  was  unable  to  speak  or  understand 
tbe  language ;  indeed,  Its  tendoicy  la  strong- 
ly to  the  omtrary.  In  reply  to  a  question  put 
to  him  by  the  court,  defendant  stated :  "Some 
words  I  cannot  understand.  That  Is  the- 
reascm  I  wouM  rather  have  an  Interpreter." 

[I]  Another  point  equally  wltiiont  merit  Is- 
the  alleged  misconduct  of  tbe  district  attor- 
ney. In  arguing  the  case  to  the  Jury  the  dis~ 
trlct  attorney,  in  referring  to  the  testimony 
given  in  his  own  behalf  by  defendant,  stated  :■ 
"I  believe  gentlemoi,  upon  my  oatii  as  an. 
attorney  at  this  bar,  that  the  defradant  has 
not  told  what  happened  there  that  night" 
The  belief  of  the  prosecuting  officer  waa 
based  upon  the  evidence,  and  certainly  he  had 
a  rli^t  to  express  bis  doubts  as  to  the  truth, 
of  defendants  testimony.  People  t.  Qlazer 
139  OaL        72  Fa&  966. 

[7]  Moreover,  since  tbe  court  at  the  time- 
took  tbe  precaution  to  Instruct  the  Jury  that 
they  should  '^consider  the  statODient  as  the 
ai^ument  (tf  counsel,  and  not  as  a  statement 
of  fact,"  It  is  difOcnlt  to  see  how,  in  any 
event,  defendant  could  have  been  prejudiced 
by  reason  thereof. 

tl]  At  the  preliminary  examination  Lat- 
tour, a  witness  for  the  people,  gave  his  tes- 
timony through  an  interpreter,  a  transcript 
thereof  as  then  interpreted  being  made  by 
tbe  recorder.  At  the  trial  this  witness  tes- 
tified without  the  aid  of  an  interpreter.  For 
tbe  purpose  of  impeaching  his  testimony,  de- 
fendant, without  showing  the  witness  the 
transcript  of  his  former  testimony,  asked 
him  if  he  had  not  testified  differently  at  the 
preliminary  hearing.  An  objection  to  this 
question  was  sustained,  and  the  ruling  Is  as- 
signed as  error.  Appellant  not  only  Insists 
that  he  was  entitled,  without  readli^  or  re- 
ferring to  the  deposition,  as  required  by  sec- 
tion 2052,  Code  of  Civil  Procedure  (People  v. 
Chlng  Hlng  Chang,  74  Cal.  389,  16  Pac.  201; 
People  V.  Lambert.  120  GaL  170,  52  Pac.  807). 
to  question  the  witness  as  to  his  testimony 
given  before  the  magistrate,  but  also  insists, 
upon  the  authority  of  People  v.  Jan  John. 
187  CaL  220,  69  Pac.  1063,  that  the  deposi- 
tion could  not  be  used  to  Impeach  the  witness, 
and  hence  he  was  entltied  to  question  the 
witn^  In  tbe  manner  proposed.  The  prob- 
osltion  finds  no  support  In  the  John  Case.  In 
an  opinion  by  Justice  Angellotti  In  People  v. 
Lewandowskl,  143  CaL  B74,  77  Pac.  467,  he 
clearly  distlngulsbes  the  former  case  from 
tbe  facts  involved  in  the  one  at  bar,  and 
holds  that  for  the  purpose  of  Impeachment, 
where  the  proper  foundation  has  beok  laid 
for  the  admission  of  tbe  deposition,  the  fact 
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that  It  was  taken  throngh  an  Interpreter  in 
a  foreign  language  does  not  affect  Its  admis- 
sibility, If  It  Is  properly  transcrit>ed  In  long- 
hand and  certified  by  the  reporter  as  provid- 
ed by  the  statute.  There  was  no  error  In  the 
court's  ruling. 

[I]  We  are  nnable  to  perceive  any  theory 
of  the  case  upon  which  the  question  as  to 
whether  or  not  deceased  was  an  Anglo-Saxon 
was  material  or  competent,  and  the  action  of 
the  court  In  overruling  defendant's  objection 
thereto  was  error.  NeTertheless,  It  Is  impos- 
sible to  conceive  bow  appellant  could  have 
been  prejudiced  tbereby. 

[II]  Defradant  assigns  as  error  tiie  re- 
fusal of  the  court  to  give  an  Instruction 
touching  defendant's  right  of  self-defense. 
As  a  whole  the  Instruction  was  erroneous, 
and  should  not  have  been  given  tn  the  form 
tendered.  In  so  far  as  it  stated  the  law  ap- 
plicable to  the  case,  the  subject  thereof  was 
Included  In  the  Instructions  given,  which  fact 
the  court  assigned  as  a  rwson  for  Its  refosaL 

[11]  Evidence  was  introduced  tending  to 
prove  that  defendant  was  a  man  of  good 
character  and  peaceably  dl^toaed.  He  in- 
sists, although  he  did  not  request  It,  that  It 
was  the  du^  of  the  court  of  Its  own  motion 
to  have  instructed  the  Jury  In  relation  there- 
to. Section  1098,  Fatal  Code,  makes  It  the 
du^  of  the  court  to  chai^  the  Jury  on  any 
points  pnrtlnait  to  the  issue,  "If  requested  by 
eltlier  party."  A  defendant  Is  In  no  position 
to  complain  of  the  court's  fitllure  to  instruct 
upon  a  point,  even  tboofl^  It  be  pertinent  to 
an  issue,  irtiere  no  leanest  was  made  that  it 
Instruct  thereon. 

We  find  no  prejudicial  error,  and  the  judg- 
ment and  order  are  affirmed. 

We  conenr:  ALLEN,  P.  J.;  JAMES,  X 


BBAT7H0NT  v.  MIDWAY  PROVIDBNT  OIL 

CO.    (Civ.  1,213.) 

(District  Court  of  Appeal,  Second  District, 
Oalifomla.   Feb.  6,  19ia  Bebeoring 
Denied  March  10, 

1.  Afpbaz.  and  Ebbob  (I  034*)  —  Pbbsuhp- 

TION— RbGITLABITT  OF  FBOCEEDINOS. 

Where  the  clerk  certified  that  a  judgment 
was  entered  in  the  action,  It  must  be  presum- 
ed that  It  wu  regnlarlr  entered,  in  ahsenoe  of 
a  Gontraiy  recitation  therein. 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  K  3777-3781,  37^;  Dec. 
Dig.  i  984.*] 

2.  Motions  (S  44*)— Bkniwal  —  Denial  or 
Application. 

Where  an  aptriUcation  to  renew  a  motion 
to  vacate  a  judcment,  made  about  a  month  aft- 
er the  orlnual  moUon  was  denied,  did  not 
show  why  the  same  proofs  then  offered  could 
not  have  been  offered  at  tlie  bearing  of  the 
first  motion,  the  apidlcatiui  to  renew  vns  prop- 
erly denied. 

[Ed.  Note.— For  other  caBes,  see  Motions, 
Cent  Dig.  S  67:  Dec  Dig.  I  A*} 

Appeal  from  Superior  Court,  Kern  Coun- 
ty; J.  W.  Mah<m,  Jndga 


Action  by  Charles  Beaumont  against  the 
Midway  Provldait  OU  Company.  From  or- 
ders denying  defendant's  motion  to  vacate 
a  judgmrat  for  plaintiff  and  denying  an  ap- 
plication to  renew  the  motion  to  vacate,  de- 
fmdant  appeals.  Appeal  firom  first  Mder 
dlamlsaed,  and  seoond  order  afflmied. 

H.  IL  Baratow  and  WlUlam  XUls  Lady, 
both  of  Los  Angeles,  for  appellant  James 
W.  Bell,  of  Los  Angeles,  and  B^  ft  Ingalls, 
of  Baksrsvlll^  tor  re^cmdent 

JAMES,  J.  This  action  was  broufl^t  by 
plaintiff  to  recover  the  sum  of  I473.2B  alleged 
to  be  due  for  services  performed  for  the  de- 
fendant, and  the  additional  sum  of  flOO  al- 
leged In  plaintiff's  complaint  to  be  a  reason- 
able amount  to  be  allowed  as  an  attorney's 
fee  in  the  action.  The  complaint  contained 
no  allegation  showing  that  defendant  had 
contracted  to  pay  any  attorney's  fee  In  the 
action.  An  answer  was  filed  whldi  admitted 
the  principal  Indebtedness  of  $473.25  alleged 
to  be  due,  but  denied  that  any  sum  was  a 
reasonable  fee  or  should  be  allowed  as  at- 
torney's fee.  Thereafter  Judgment  was  en- 
tered for  the  amount  admitted  to  be  due, 
no  allowance  being  Included  In  the  judgment 
on  account  of  the  attorney's  fee  claimed.  It 
was  recited  in  the  judgment  that  the  plain- 
tiff had  directed  the  judgm^t  to  be  entered 
for  the  admitted  amount,  and  the  formal 
Judgment,  as  shown  by  the  printed  roll  bore 
the  signatures  of  attorneys  for  plaintiff.  The 
clerk,  however,  certified  that  the  judgment 
set  forth  was  a  true  copy  of  that  entered 
In  the  action.  About  30  days  after  the  Judg- 
ment was  entered  the  def^idant  moved  to 
set  it  aside  on  the  ground  that  It  was  void 
upon  Its  face,  and  on  the  ground  that  the 
county  clerk  was  not  authorized  to  enter  the 
same.  This  motion  was  heard  by  the  court 
and  doiled.  More  than  a  month  later  de- 
fendant again  appeared  and  asked  leave  to 
renew  the  motion  made  to  vacate  the  Judg- 
ment and  offered  In  support  of  the  applica- 
tion an  affidavit  of  the  clerk  in  which  It 
was  recited  that  the  Judgment  as  entered 
was  entered  upon  the  direction  of  attorneys 
for  plaintiff  and  without  an  order  of  court 
6eing  first  had  and  obtained.  The  court  de- 
nied defendant's  application  to  present  a  sec- 
ond time  the  motion  to  vacate  the  Judgment 
This  appeal  was  then  taken,  the  notice  of 
appeal  redtlng  that  both  the  order  denying 
the  motion  to  vacate  the  judgment  and  the 
order  denying  the  application  of  defendant 
to  roiew  tile  same  were  appealed  from. 

[1]  The  judgment  as  rato'ed  was  not  void 
upon  its  face.  The  derk  certified  tliat  it 
was  entered  In  the  action,  and  we  must  pre- 
sume that  it  was  regularly  entered ;  no  rec- 
itation therein  appearing  to  the  contrary. 
If  Judgment  for  the  amount  admitted  to  be 
due  could  only  be  ^tered  upon  order  of  the 
court,  then  we  must  presume  tiiat  it  was  so 
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entered  In  the  regular  way.  Tbe  first  order, 
that  denying  the  motion  to  vacate  the  judg- 
ment, was  made  on  the  28th  of  Febmary, 
1912,  and  the  notice  of  appeal  was  served 
on  the  2Sth  day  of  May,  1912.  The  appeal 
from  this  order,  If  regular  otherwise,  was 
taken  too  late,  as  more  than  60  days  had 
elapsed  from  the  date  of  tbe  ruling  complain- 
ed of.  Section  939,  Code  CIt.  Froc.  Defend- 
ant In  support  of  the  first  motion  relied  whol- 
ly on  Its  assumption  that  the  Judgment  was 
shown  to  be  void  on  Its  face  and  offered  no 
proof  showing  that  it  was  entered  by  the 
clerk  without  the  order  of  the  Judge. 

[2]  In  Its  application  made  a  month  later, 
in  support  of  which  It  for  the  first  time  of- 
fered the  affidavit  of  tbe  clerk,  there  was 
shown  no  good  reason  why  the  motion  should 
be  permitted  to  be  renewed,  or  why  the  same 
proof  then  offered  could  not  have  been  offer- 
ed at  the  time  of  the  hearing  of  the  first 
motion.  For  this  reason  alone  the  court 
properly  denied  the  application  to  renew  the 
motion.  There  is  a  further  and  conclusive 
answer  to  be  made  to  the  argument  of  coun- 
sel for  defendant,  and  that  Is  that  the  record 
of  all  of  the  proceedings  had  upon  the  hear- 
ing of  the  motions  referred  to  is  not  authen- 
ticated In  such  a  way  as  to  entitle  such  rec- 
ord to  be  used  at  the  hearing  of  this  appeaL 
There  was  no  appeal  from  the  Judgment  and 
there  was  no  bill  of  exceptions  settled  in 
tbe  manner  prescribed  by  tbe  Code  In  which 
mi^t  have  been  Incorporated  the  record 
which  Is  attempted  to  be  presented  in  the 
printed  transcript  We  have  shown,  how- 
ever, ttiat  even  though  such  record  did  reg- 
ularly and  properly  present  toT  our  notice 
the  proceedings  had  in  the  superior  court,  de- 
fendant's appeal  would  lack  a  showing  of 
merit 

The  appeal  from  the  order  made  on  the 
28th  of  February,  1912,  dmylng  defendant's 
motion  to  vacate  the  Judgment,  is  dismissed. 
The  order  of  the  court  as  made  on  the  26tb 
day  of  March,  1912,  denying  the  application 
of  defendant  to  renew  the  motion  to  vacate 
the  Judgment,  is  affirmed. 

We  concur :  ALLBN,  P.  J. ;  SHAW,  J. 


ATKINSON  V.  GOLDEN  GATB  TILB  00. 

(Civ.  1,127.) 

(District  Coart  of  Appeal,  First  District,  Cali- 
fornia. Feb.  11,  1913.  Befaeoring  Denied  by 
Supreme  Court  April  9,  19ia) 

1.  AccocifT  STAno  ($  19*)— SumoxKHOT  or 
EviniNOB. 

Evidence  held  sufficient  to  warrant  a  find- 
ing that  there  was  an  account  statsd  betvsen 
tbe  parties. 

[Ed.  Note.— For  other  cases,  sse  Aceonnt 
Stated,  Cant  Dig.  {|  91-98;  Dee.  Dig.  {  19.*] 

2.  AoooTTNT  SuTBD  «  6*)— RBntimow  o»  Ao- 
covRT  BannBBXEK-RiASONABUE  Toa. 

An  account  rendered  and  retained  for  2S 
days  without  objection  is  deemed  accepted,  oaa- 
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ceded  to  be  oorreeti  and  comstitntes  an  account 
stated. 

[Ed.  Note.— For  other  cases,  see  Accoant 
Stated,  Cent  Dig.  H  30-89;  Dec  Dig.  |  6.* 
For  other  definitioDS,  see  Words  and  Phrases, 

VOL  1,  pp.  93-98;  voL  8,  p.  7661.] 

8.  AccouifT  Statid  <{  19*)— Aobxembnt  to 

Pat  InTKBsaT— Evidbrce. 

In  an  action  on  an  account  stated,  evi- 
dence held  to  warrant  a  finding  that  defmdant 
had  impliedly  agreed  to  pay.  interest  on  unpaid 
balances  at  10  per  cent 

[Ed.  Note.— For  other  cases,  see  Account 
Stated,  Cent  Dig.  tl  91-98 ;  Dec.  Dig.  t  19.*J 

4.  IKTBBEBT  (|  34*)  —  IN  EXCESe  LSGAX. 

Rate— Account  SxATxn. 

Civ.  Cod^  I  1917.  providing  that  an  ex- 
press contract  in  witting  Is  necessary  to  fix 
Interest  in  excess  of  7  per  cent,  does  not  apply 
to  interest  included  in  and  agreed  to  upon  an 
account 

[Ed.  Note.— For  other  casn,  see  Interest^ 
Cent  Dig.  {|  71-74;  Dec  Dig.  |  84.*] 

B.  IHTKBUT  17*)— COUPODNDINa  IZTTTBESI 

— ACCOTJKT  STATED. 

Civ.  Code,  I  1919,  providing  Oiat  parties 
may  In  a  writing  whereby  a  debt  is  secored 
agree  that  If  interest  is  not  panctnally  paid, 
it  shall  become  a  part  of  the  principal  and  bear 
interest  does  not  prevent  interest  included  in 
an  account  stated  being  componnded  without 
an  agreement  in  writing. 

[Ed.  Note.— For  other  cases,  see  Interest 
Cent  Dig.  is  80,  81;  Dec  Dig.  I  17.*] 

6.  OOUBTS  (i  91*)  —  Dboisionb  o»  Supebiob 

Codbt^Stabi  Dxoisia. 

Although  a  point  decided  In  the  Supreme 
Court  Is  in  conflict  with  the  weight  of  authori- 
ty, and  was  rendered  by  a  divided  court,  where 
it  has  not  been  criticised  or  modified  by  that 
court  the  appelate  oonrt  has  no  option  but  to 
follow  its  reasoning  in  dlsposiiv  of  the  same 
point  in  other  cases. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  U  313,  325.  326;  Dec  Dig.  {  91.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandaco;  Clarence  A.  Rak- 
er, Judge. 

Action  HL  It.  Atkbuon  against  the  Gold- 
en Gate  Tile  Cou^any.  Judgment  tor  plain- 
tlff,  and  defendant  appeals.  Affirmed. 

Amea  ft  Manning,  of  San  Francisco,  for 
appellant  Page,  McCutchen,  Knight  ft  01- 
ney,  of  Ban  Francisco,  for  respondent 

LENNON,  P.  J.  This  la  an  action  bnmi^ 
'to  reoovw  tlie  sum  of  9802.42  itpon  an  ae- 
count  stated.  The  Bame  cause  of  action  was 
variously  pl«ided  In  d^t  Borate  and  dls- 
tlncta  oonnta  of  the  plalntUf  s  complaint,  but 
upon  the  trial  of  the  action  plaintiff 
elected  to  rely  solely  upon  the  sixth  count, 
which,  by  way  of  inducement  to  the  allega- 
tion of  an  account  stated,  averred  that  plaln- 
tlflTs  assignor.  Baker  ft  H&mllton  (a  corpora- 
tion}, had  sold  and  delivered  goods,  wares, 
and  merchandise  to  the  defendant  at  the 
agreed  price  of  $1,725.67;  that  the  defend* 
ant  agreed  with  said  Baker  ft  Hamilton  to 
pay  ihtenst  on  aald  sum  at  the  rate  of  10 
per  cent  per  annum  to  be  computed  upon 
monthly  nnpald  balances;  that  the  Interest 
80  agreed  to  be  paid  upon  said  monthly 
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unpaid  balances  amounted  to  the  sum  of 
¥276.75;  that  prior  to  the  commencement 
of  the  action  the  defendant  paid  on  account 
of  said  indebtedness  the  sum  of  $1,200, 
which  left  a  balance  due  and  unpaid  for  prin- 
cipal and  Interest  In  the  sum  of  $802.42. 

PlalDtlfC*s  complaint  then  proceeded  to 
allege  the  existence  of  an  account  stated  as 
follows :  "On  or  about  the  lat  day  of  March, 
1910,  defendant  and  said  Baker  &  Hamilton 
(a  corporation)  stated  an  account  of  the 
goods,  wares,  and  merchandise  so  sold  and 
delivered  and  the  payments  on  account 
thereof,  as  hereinbefore  set  forth,  together 
with  the  Interest  thereon,  and  there  was 
found  due  from  said  defendant  to  said  Bak- 
er &  Hamilton  upon  such  statement  of  ac- 
count the  sum  of  $802.42 ;  that  the  defend- 
ant accepted  the  said  accounting  and  the 
balance  so  found  due  as  aforesaid,  and 
agreed  to  pay  to  said  Baker  A  Hamilton  the 
said  sum  of  $802.42." 

The  defendant  by  Its  answer  denied  this 
and  every  other  allegation  of  the  plalntlfC's 
complaint ;  and  upon  the  issues  thus  raised 
the  case  was  tried,  and  Judgment  rendered 
and  entered  for  the  plalntUT,  from  whldi 
and  from  the  order  denying  a  new  trial  the 
defendant  lias  appealed  upon  the  Judgment 
roll  and  a  bill  of  ezceptloos. 

The  trial  court  found  the  facts  of  the  case 
to  be  in  substantial  accord  with  the  allega- 
tions of  the  plalntUTs  complaint  The  de- 
feodant  assails  the  auffidlency  of  the  evi- 
dence to  support  the  trial  court's  findings  of 
fact  to  the  effect  that  an  account  was  stated 
between  plalntUTs  asslgnot  and  the  defend- 
ant 

[1]  The  evldraice  offered  and  received  In 
support  of  tblB  phase  of  the  plaintiff's  case 
was  In  substance  as  follows:  It  was  the 
custom  of  plaiiitifl*B  assignoT  upon  the  last 
day  of  every  monUi  to  make  up  a  writteA 
and  inrinted  statement  of  its  account  with 
each  of  its  customers,  including  the  defend- 
ant These  statements  were  pn^red  and 
formulated  so  as  to  show  (1)  the  balance 
brought  fbrward  from  the  previoas  month; 
0!)  goods  purchased  during  the  current 
month ;  (3)  a  notice  that  "accounts  not  paid 
promptly  when  due  will  be  subject  to  inter- 
est eh&tgiB  and  sight  draft  without  notice"; 
(4  a  statement  of  the  tntorest  charged  to 
date  upon  accounts  "past  due^;  and  (5)  the 
balance  due.  Such  statement!  were  mailed 
monthly  and  regularly  to  every  customer 
of  the  plaintiff's  assignor,  including  the  de- 
fendant It  waa  the  fixed  and  uniform  cus- 
tom of  plaintiff's  assignor  to  charge  each  of 
Its  customers,  including  the  dOCratdant,  with 
interest  upon  unpaid  monthly  balances  at 
the  rate  of  10  per  cent  per  annum ;  and,  if 
the  account  was  not  paid  when  due,  the  in- 
terest charged  thereon  was  invariably  added 
to  the  total  for  the  next  month.  Such  inter- 
est was  regularly  and  specifically  charged 
upon  and  added  to  unpaid  balance^  appear^ 


Ing  in  every  monthly  account  rendered  to  the 
defendant  This  was  the  uniform  custom 
pursued  by  plaintiff's  assignor  in  its  deal- 
ings with  the  defendant  extending  throng 
out  a  series  of  years. 

Thus  far  the  evidence  offered  and  received 
in  support  of  the  plaintiff's  case  stands  un- 
contradicted in  the  record  t)efore  us;  but 
upon  the  Question  of  the  acceptance  of  the 
account  as  stated  the  evidence  upon  the 
whole  case  is  to  some  extent  in  substantial 
conflict  In  that  connection  the  evidence  of 
the  plaintiff  was  to  the  effect  that  the  state- 
ment of  the  defendant's  account  with  Baker 
&  Hamilton  as  rendered  upon  the  Slat  day  ot 
Marct),  1910,  constituted  the  account  stated 
and  sued  upon.  The  action  was  commenced 
upon  the  account  thus  stated  on  April  25, 
1910;  and  the  evidence  of  the  plaintiff  was 
to  the  further  effect  that  at  no  time  prior 
thereto  was  any  objection  made  by  the  de- 
fendant to  the  statement  of  the  account  as 
rendered  for  the  month  mentioned,  or  to  the 
statements  as  rendered  for  any  previous 
month,  either  generally  or  as  to  any  item  ot 
merchandise  or  Interest  charged  therein. 

[2]  These  facts  bring  the  plaintiff's  case 
squarely  within  the  settled  rule  that  an  ac- 
count rendered  and  retained  beyond  a  r«i- 
sonable  time  without  objection  is  deemed  ac- 
cepted, conceded  to  be  correct  and  thereby 
constituted  an  account  stated.  Auzerala  v. 
Naglee,  74  CaL  60,  15  Pac  371;  Bendy  v. 
March,  75  Cal.  566,  17  Pac  702;  Mayberry 
V.  Cook,  121  CaL  588,  64  Pac.  95. 

True  there  Is  some  testimony  to  be  found 
in  the  record  ^ven  upon  behalf  of  the  de- 
fendant which  tends  to  show  that  objection 
waa  made  to  several  items  of  the  account 
other  than  the  charges  made  for  interest  aa 
rendered  from  time  to  time  prior  to  the  ren- 
dition of  the  account  sued  upon;  but  the 
trial  court  upon  tbe  whole  evidaice  found 
that  the  account  In  suit  was  stated  and  ac- 
cepted, as  alleged  in  the  plaintiff's  com- 
plaint and  in  the  presence  of  a  aabatantlal 
conflict  in  the  evidence  the  finding  must  be 
sustained. 

[1]  The  defendant  complaina  of  the  charge 
•made  for  interest  at  tlie  rate  of  10  per  cent 
per  annum  upon  uiqiaid  montiily  balances, 
and  which  were  merged  in  tbe  sum  total  of 
the  account  aa  finally  stated  and  sued  upon. 
It  is  the  di^endant's  contention  that  there 
la  no  evidence  to  support  the  finding  of  the 
trial  court  that  the  defioidant  agreed  to  pay 
interest  upon  ni^aid  monthly  balamsa  at 
tbe  rate  of  10  per  cent  per  annum  or  at  any 
other  rate,  and  that  In  any  event  Intwest 
could  not  be  charged  upon  the  monthly  bal- 
ances as  stated  from  time  to  time  in  excess 
of  the  legal  rate,  except  upon  a  contract  in 
writing. 

We  have  idready  shown  the  undisputed  evi- 
dence of  the  plaintiff  to  be  that  the  state- 
ments of  account  regularly  reidered  to  de- 
fendant from  month  to  month  throughoot  a 


Digilized  by  Google 


« 


Cal.) 

seriefi  of  years  contained  a  notice  that  Inter- 
est would  be  charged  upon  unpaid  monthly 
balances,  and  that  In  each  instance  interest 
vas  charged  upon  and  added  to  the  monthly 
unpaid  balance  at  the  rate  of  10  per  cent, 
per  annum.  The  plaintiff's  erld^ce  farther 
shows  that  it  was  the  custom  of  plaintiff's 
asB^nor  In  its  dealings  with  the  defendant, 
as  with  all  of  tta  customers,  to  balance  this 
account. and  render  a  statement  ihexwt  at 
the  end  of  each  month,  In  which  was  included 
a  charge  for  Interest  upon  unpaid  balances 
at  the  rate  of  10  per  cent  per  annum,  which 
interest,  in  turn,  was  added  to  the  balance 
stated  for  the  succeeding  montlL  While  the 
charge  for  interest  was  not  in  any  instance 
stated  to  be  at  the  rate  of  10.  per  cent  per 
flntiywi,  aevertheleBB  every  statement  of  ac- 
count teaitereA  to  the  defendant  contained  a 
chfirge  for  interest  at  that  rate.  No  objection 
was  ever  made  by  the  d^endant  to  the  inter- 
est charged  and  computed  upon  the  unpaid 
monthly  balances  shown  on  the  accounts  ren- 
dered from  time  to  time  and  finally  Included 
In  the  sum  total  of  the  account  stated.  It 
was  not  necessary  that  tte  defendant  should 
bave  expressly  agreed  to  the  rate  of  interest 
charged.  His  assent  thereto  could  have  been 
rightfully  Infierred  by  the  trial  court  from 
all  of  the  drcnmstances  of  the  transaction 
as  herein  enumerated,  and  therefore  It  must 
be  hdd  that  the  evidence  sni^rts  the  find- 
ing that  the  defendant  agreed  to  pay  inter- 
est upon  unpaid  monthly  balances  at  the  rate 
Indicated.  Marye  t.  Strouse  (O.  0.)  6  Bawy. 
201,  5  Fed.  483. 

[4  J  The  precise  point  that  interest  in  ex- 
cess of  the  rate  provided  in  section  1917  of 
the  Glvll  Code  could  not  be  iwduded  In  an 
account  stated  except  upon  the  written  agree- 
meat  of  the  parties  was  made  upon  practi- 
cally the  same  state  of  '&ct8  as  appear  here, 
and  disapproved  in  the  case  of  Auzerals  v. 
Naglee,  supra.  In  that  case  Interest  at  the 
rate  of  1  per  cent  per  month  had  been  charg- 
ed and  included  in  an  account  stated.  Then, 
as  now,  section  1917  of  the  Civil  Code  pro- 
vided that:  "UnlesB  there  is  an  express  con- 
tract in  writing  fixing  a  different  rate  Inter- 
est Is  payable  on  all  moneys  at  the  rate  of 
7  per  cent  per  annum  after  they  became  due 
*  *  *  or  due  on  any  settlement  of  account 
from  the  day  on  which  the  balance  is  ascer- 
tained. •  •  • "  This  section  of  the  Civil 
Code  was  construed  In  the  case  last  cited, 
and  In  effect  held  to  have  no  application  to 
the  rate  of  Interest  which  might  be  included 
in  and  agreed  to  upon,  an  account  stated. 
That  this  question  was  directly  Involved  and 
decided  Is  expressly  declared  In  the  opinion 
of  the  court,  which,  after  reviewing  numer- 
ous authorities,  proceeds  to  say  that:  "The 
deduction  Is  that  there  being  no  positive  law 
to  the  contrary,  the  payment  of  interest  may 
be  the  subject  of  contract  express  or  Implied, 
in  cases  where,  but  for  such  contract  no 
Interest  could  be  recovered.    In  tills  state 
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we  are  of  the  opinion  that  when,  as  In  the 
present  case,  it  is  shown  to  be  the  universal 
custom  of  a  merchant  to  chaise  Interest  after 
30  days  upon  monthly  balances  due  upon  open 
account  and  where  such  account  Bhowlng  the 
Interest  charged  up  regularly  is  received  by 
the  debtor  and  fully  understood  by  him,  and 
where  such  account  becomes  stated  either 
by  the  prolonged  failure  of  the  debtor  to  object 
thereto,  or  by  a  settlement  and  adjustment 
thereof  between  the  parties,  a  new  contra<A 
arisen*  between  such  parties,  and  the  debt- 
or is  twund  to  pay  the  balance  due,  and  no  in- 
quiry is  permissible  as  to  the  Items  beyond 
the  defense  of  the  statute  of  limitations  and 
that  of  fraud,  error,  or  misteke." 

[i]  Finally  upon  the  subject  of  Interest  the 
defendant  insists  that  the  account  steted  and 
sued  upon  could  not  legally  contain  charges 
for  Interest  upon  Interest;  in  other  words, 
it  Is  the  defendant's  contention  that  Interest 
was  computed  and  charged  against  him  in 
contravention  of  section  1919  of  the  Uivii 
Cod^  which  provides  tbat  "parties  may  in 
any  contract  in  writing  wherein  any  debt  Is 
secured  to  be  paid  agree  that  If  the  inter- 
est  on  such  debt  is  not  punctually  paid  it 
shall  become  a  part  of  the  principal  and 
thereafter  bear  the  same  rate  of  interest  an 
the  prlnelpal  debt" 

This  latter  contention,  It  seems  to  us*  Is 
fully  answered  by  the  reasoning  in  the  case 
of  Auserais  t.  Naglee,  supra.  True,  the 
Question  of  the  right  to  conqwund  interest 
upon  an  account  steted  was  not  involved  nw 
decided  lo  that  case;  but  we  appr^iend  that 
if  such  question  had  been  involved  the  opin- 
ion, to  be  consiBtent^  must  have  held  that  the 
rule  relating  to  compound  int^est  as  dedar- 
ed  in  section  1919  of  the  Civil  Code  had  no 
more  abdication  to  an  account  stated  than 
did  the  rule  relating  to  Interest  dedared  In 
sectltm  1917  of  the  same  Code,  ^e  conclu- 
sion arrived  at  in  the  case  was  founded  iu>- 
on  "the  theory  that  the  Interest  as  charged 
being  known  and  assented  to  by  the  debtor, 
and,  not  being  in  violation  of  any  positive 
law,  affords  a  sufllcient  conBlderation  for 
the  new  promise  Involved  in  an  account 
steted." 

The  reasoning  which  permits  a  rate  of  in- 
terest upon  an  account  stated  in  excess  of 
the  rate  ordinarily  fixed  by  statute  must  like- 
wise, In  order  to  be  consistent  and  logical, 
permit  such  Interest  to  be  compounded  with- 
out the  necessity  of  an  agreement  In  writing. 

[6]  It  is  said  that  the  opinion  In  the  case 
of  Auzerals  v.  Naglee,  supra,  is  weakened  by 
the  fact  that  it  was  rendered  by  a  divided 
court,  and  is  apparently  in  conflict  with  the 
we^ht  of  authority  in  other  jurisdictions. 
Conceding  alt  this  to  be  so,  the  decision  in 
the  case  has  never  thus  far  been  criticized  or 
modified  by  the  Supreme  Court  of  this  stete, 
and  therefore  we  have  no  option  but  to  fol- 
low and  apply  the  reasoning  thereof  In  dis- 
posing of  the  points  made  hera. 
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Slnally  appellant  contends  that  th^  was 
no  proof  of  tbe  dellTery  of  tbe  account  nor 
of  the  assignment  of  tbe  cause  of  action  to 
plaintur.  We  bare  examined  tlie  record,  bnt 
do  not  find  tbat  It  supports  tbl9  contention. 
In  each  case  there  Is  some  evidence  of  the 
fact  mffldent  tat  die  court  to  Uue  Its  find- 
ing upon. 

Tbe  Judgment  and  order  are  sfflrmed. 

We  concur:  HALL,  J>;  MUBPHHT,  J„ 
pro  tern. 


MUIiHOLLAND  t.  WESTERN  GAS  CONST. 
CO.  et  aL   (Ctv.  1.164.) 

(District  Court  of  Appeal,  Second  District  Cal- 
ifornia. Jan.  2S,  1918.  Rehearing  Deued  br 
SoprttDO  Court  Uaich  28,  19131) 

CAFPUI.  Am*  BBBOB  a  1001*)— YlBDIOT— 
GonCI.USETXHXBB. 

A  verdict  sustained  by  some  evidence  will 
not  be  disturbed  on  appeal 

[Ed.  Mote.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3822;  8828-8Kf4;  Dee. 
Dig.  i  lOOL*] 

2.  Mastkb  ard  Bbbvakt  (I  206*)— iHJVsr  to 
SKKVAsrc^AasuuFTioN  or  Rise. 

An  inexperienced  employ^  in  the  generat- 
ing department  of  a  gas  factory  may,  while 
working  In  that  department,  rely  on  the  em- 
ployer's  assurances  of  safety,  unless  by  obserra^ 
tion  be  leaxns  of  dangers. 

[Bd.  Notsr— For  other  cases,  see  Uaster  and 
Servant,  Gent  Dig.  H  647-649:  Dec  Dig.  | 
200.*] 

8.  Mjusteb  akd  Skstaht  (Sf  288,  289*)— In- 

JDBT  10  SBBTANT— AsaUHFTlOH  OF  RISK— 
CONTBIBirrOBT  NXaUOBNCB. 

Whether  an  employe  In  a  gas  factory.  In* 
jnied  by  an  exploiion  of  a  gas  tank  caand  by 
sparks  from  a  generator,  assumed  tbe  risk  or 
was  guilty  of  contributory  negligence  held,  un- 
der ue  evidence,  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Gent  Dlf.  H  1068-1088,  1088;  1080, 
1003-1182:  Dec  Dig.  H  288,  288:*] 

4.  Hasixb  and  Sbbvant  (I  278*)— Injihit  to 

SXBVAITT^NBOLIOBHCB— EVIDEMCB. 

In  an  action  for  injuries  to  an  employ4  in 
a  gas  factory,  caused  by  an  explosion  of  a  gas 
tank  by  spans  from  a  generator  falling  into  It, 
evidence  held  to  support  a  finding  of  actionable 
neglig^ce  by  the  employer  in  causing  tbe  open- 
ing into  which  the  sparks  fell  to  be  left  uncov- 
ered. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant  Cent  Dig.  H  O&ObO-OSS,  960-W, 
971,  872,  977;  Dec  Dig.  |  278.*] 

6b  BTIDEKCB  (I  639*)— EXPBBTS— COMPBTBNOT. 

One  who  oas  bad  seven  years*  experience 
in  the  manufacture  of  gas,  and  who  has  made  a 
study  of  the  process  by  means  of  text-books, 
treatises,  and  actual  experience,  is  competent 
to  testify  on  tbe  subject  of  what  ia  necessary 
to  make  a  gas  Awtory  reasonably  safe  for  em< 
ploy4s. 

[Ed.  Note.— For  other  cases,  see  Eviduuw, 
Cent  Dig.  SS  2349-2352;  Dec.  Dig.  S  639.*] 

6.  APPBAL  and  EkBOB  (I  1060*)— Habhlbbs 
Ebbob  —  Ebboheoctb  AniasaioN  ob  Evi- 

DBNCK. 

Where  a  witness  testifying  as  an  expert 
on  the  subject  of  what  is  necem&ry  to  make  a 
gas  factory  reasonably  safe  for  employes  gave 


bis  reasons  for  his  conclusion,  tiie  error,  If  any, 
in  permitting  him  to  state  what  Is  a  safe  way 
to  equip  a  scrubber  is  not  prejudldaL 

[Ed.  Note^For  other  cases,  see  Anieal  and 
Error.  Cent  Dig.  U  1068^  1068,  «!6S-4167, 
4166;  Dec  Dif.1  1060.*] 

7.  MABIXB  and  SkBVANT  (t  276*>— INJUBT  TO 

Sbbvant^Pboxiuatb  Cause. 

Where  an  employ^  was  Injured  In  a  gas 
factory  by  being  struck  by  an  Iron  plate,  mov- 
ed by  an  explOBlon  of  a  gas  tank,  and  the  explo- 
sion and  the  moving  of  the  plate  happened  si- 
multaneously, the  jury  could  find  that  the  ex- 
plosion was  the  proximate  cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  9B0-«52,  964,  969,  970, 
976;  Dec  Dig.  §276.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Frank  F.  Oster,  Judge. 

Action  by  J.  J.  Mulbolland  against  the 
Western  Oas  Construction  Company  and  an- 
other. From  a  Jodgmoit  for  pialntifl 
against  defendant  named.  It  aiveaUk  Af- 
firmed. 

See^  also,  ISl  Pac;  U& 

Oscar  A.  Ttippet  and  Hbbs  ft  Donnlgan. 
all  at  LoB  Angeles*  for  appellant  B.  B. 
Drak^  of  Los  Angeles,  for  respondent 

JAMES,  J.  Olila  action  vas  brought  hy 
tbe  plaintiff  to  recover  damages  Cor  person- 
al injuries  alleged  to  have  been  suffered 
throned  tbe  nesligence  of  appellant  As  to 
the  second  defendant  named,  Judgment  of 
nonsuit  was  granted,  and  aa  to  whlds  no 
complaint  1b  made  uiwn  this  anieal.  The 
Jury  sitting  at  the  trial  of  the  action  return- 
ed a  verdict  in  favor  of  plaintiff  for  tbe  prin- 
dpat  sum  of  810,876,  upon  whidi  Twdict 
judgment  was  entered.  This  appeal  Jb  taken 
from  tbe  judgment,  and  from  an  oxHa  de- 
nying tbe  motion  of  appelant  for  a  new 
triaL 

Prior  to  the  2601  day  of  January,  1910, 
appellant  was  engaged,  under  contract  as 
an  Independent  contractor  In  erecting  a  cer- 
tain apparatus  for  the  manufacture  of  ga& 
At  tbe  date  above  mentioned  tbe  apparatus 
had  been  practically  completed,  but  bad  not 
yet  been  accepted  by  tbe  gas  company  for 
which  It  was  being  built  and  there  remain- 
ed some  work  of  finishing  and  adjusting  to 
be  done  upon  it  This  was  tbe  condition  of 
the  work  when  plaintiff  applied  to  one 
White,  who  was  in  full  cbarge  of  the  con- 
struction work,  for  employment  Plaintiff, 
a  young  man,  20  years  of  age,  was  a  com- 
petent plumber  and  pipe  fitter,  and  had 
worked  for  about  two  weeks  in  a  gas  man- 
ufoctory,  but  not  in  the  generating  deiwrt- 
ment.  White,  after  asking  blm  some  ques- 
tions as  to  bis  efficiency  as  a  pipe  fitter, 
employed  him,  and  he  went  to  work  imme- 
diately. Plaintiff  testified  that  White  took 
blm  around  tbe  apparatus,  which  consisted 
mainly  of  several  cylinders  of  metal  stand- 
ing upright,  about  10  feet  In  dlametw  and 
25  feet  long.  Tbe  cylinders  were  all  capped. 
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SO  as  to  make  complete  receptacles  for  tbe 
gas  and  material  nsed  in  generating  tbe 
same,  except  one  which  had  an  (^>Qilng  for 
the  Introduction  of  fuel,  and  another  which 
bad  an  opening  at  the  top  for  the  escape  of 
flames  and  fumes.  The  use  served  by  the 
rarlons  cylinders  In  the  process  of  the  man- 
ufacture of  gas  was  fully  explained  by  the 
evidence,  but  that  narrative  need  not  here 
be  repeated,  as  the  conditions  which  sur- 
rounded the  plaintiff  and  the  manner  in 
which  he  rectfved  Us  lojnrtoa  can  be  tuiefly 
explained. 

[1]  Of  course,  anj  Incon^steoey  in  the 
plaintiff's  testUnonyi  or  contradiction  of  bis 
statemoits  by  otber  witnesMB,  cannot  be 
craisUlered  in  argument  against  tbe  verdict 
of  the  Jury,  because  it  was  for  the  Jury  to 
determine  the  facts,  and  with  their  deter- 
mlnatl<m  we  can  raise  no  question  so  long 
as  some  evidence  in  sni^rt  thereof  is  shown . 
to  the  record.  Plaintiff  testlfled:  That  afl> 
er  looking  about  the  apparatus  be  was 
flbown,  at  the  top  of  one  of  the  tanks  called 
a  "acnibber,**.  a  jdpe  ctmneetluii,  tbe  p^ie  be- 
ing attadud  to  the  tonk  by  tbe  nae  of  a 
bushing,  which  was  a  fitting  uaad  to  screw 
into  a  threaded  aperture  In  tfte  tank,  and  to 
which  bushing  In  turn  the  pipe  fixture  was 
screwed.  That  White  told  him  that  the 
bushing  was  loose  and  leaked,  and  asked 
him  If  be  could  fix  It  That  be  aald  '*ye8,'' 
that  he  would  see  what  he  could  do  with  It, 
and  was  told  to  get  a  helper  to  asaiat  him. 
That  be  had  asked  Wblto  If  tbB  machine  was 
shut  down,  and  WUte  bad  replied:  "Tee; 
shnt  down;  ain't  no  danger  here."  Tbe 
next  day  be  retomed  wltb  bis  tuApet,  and 
they  took  out  the  bushing  and  tried  to  make 
It  tli^t  with  Bune  cord  and  white  lead,  but 
tailed;  that  he  reported  to  White  and  told 
him  that  be  could  not  fix  the  bushing  with- 
out a  lock  nnt,  and  that  ttaere  were  no  such 
nuto  at  tbe  storeroom,  and  White  replied: 
"Leave  it  out,  or  leave  It  alone,  and  I  will 
get  yon  a  lock  nut  when  I  go  up  town." 
The  bushing  was  left  out,  and  consequently 
there  was  left  op&i  an  aperture  In  the  top 
of  the  scrubber  tenk  of  about  2^  inches  in 
diameter.  Pending  tbe  securing  of  a  lock 
nut,  plaintiff  was  Instructed  by  White  to 
bring  In  a  certain  gas  meter  and  attech  It 
to  a  tenk,  and  he  was  at  work  at  this  when 
he  received  the  Injuries  complained  of. 
Thirty  or  40  feet  away  from  the  apparatos 
upon  which  plaintiff  was  at  work  was  a  gas 
generator  In  active  operation.  As  was  usu- 
al wltb  such  machines,  at  regular  Intervals 
there  would  be  a  burst  of  fiame  from  the 
top  of  the  generator,  whlcb  would  last  for 
a  few  momente,  and  oftentimes  following 
this  discbarge  sparks  would  fall  about  In  the 
vicinity  of  the  apparatus.  The  top  of  tbe 
scrubber  from  which  plaintiff  bad  removed 
tbe  bnshiug  was  not  protected  so  as  to  pre- 
vent sparks  falling  upon  it,  and  It  does  not 
amiear  that  It  was  usual  to  provide  mch 


protection.  Near  to  and  below  the.  top  of 
the  scrubber  referred  to  was  laid  a  floor 
nmde  of  sheets  of  Iron,  which  were  not  fas- 
tened, but  fitted  upon  iron  beams  whicb  sup- 
ported them.  While  plaintiff  was  at  work 
with  the  meter  on  the  ground  near  the  scrub- 
ber, an  explosion  occurred  from  within  the 
scrubber,  which  tbe  evidence  tended  to  show 
was  caused  by  a  spark  or  sparks  from  the 
neighboring  generator  falling  Into  the  aper- 
ture of  the  scrubber  from  which  the  bushing 
had  been  removed.  This  explosion  caused 
several  of  the  Iron  plates  of  the  floor  refer- 
red to  to  be  dislodged,  and  one  of  these 
plates  to  &lllng  struck  plaintiff  on  tbe  bead, 
crushing  a  portion  of  his  skull  and  inflicting 
serious  and  permanent  injuries. 

It,  I]  It  is  argued  on  behalf  of  appellant 
that  under  tbe  facts  shown  plaintiff  was  not 
entitled  to  recover,  because,  first,  the  risk 
of  tbe  injury  whlcb  was  caused  to  him  was 
one  assumed  by  him  as  a  risk  ordinary  to 
tbis'onidoyment;  and,  second,  that  Uw  in- 
juriea  were  caused  through  his  own  contrib- 
utory negUgeuca  It  was  not  ahown  1^  any 
teetimonr  that  plaintlfl  was  funlllar  with 
the  method  of  mannfaetnilnc  gas,  cat  that  he 
knew  just  how  the  apparatus  upon  which  he 
was  employed  to  work  was  oporated.  He 
did  know  that,  as  was  a  tact,  the  scrubber 
contained  water,  or  that  water  was  made 
to  pooolate  throui^  It,  bnt  be  had  no  knowl- 
edge that  the  receptacle  cmtalned  gas,  or 
was  in  a  condition  which,  made  It  dangeroos 
to  leave  open  the  hole  from  which  he  de- 
tached the  bushing.  He  testlfled  that  there 
was  an  odor  of  gas  all  aboat  tbe  places  bnt 
that  odor,  of  caane,  was  oommon  about  tfte 
premises  of  a  gae*manntactarinc  establish- 
ment Moreover,  he  did  take  the  precantion, 
according  to  his  sworn  statemoit,  to  inquire 
of  Wblto  whether  the  maidilne  waa  In  oper- 
ation m  not  and  was  told  by  White  that  it 
was  dint  down,  and  that  there  was  no  dan- 
ger thw&  White  was  the  representotlve  of 
his  employer  and  a  man  experienced  in  the 
handling  of  gas-making  apparatos. '  Plain- 
tiff was  entitled  to  rely  upon  the  dssuranoes 
of  his  employer  as  to  tbe  abs^ce  of  danger, 
unless  by  observation  something  was  broi^rht 
to  his  attention  which  would  give  him  knowl- 
edge of  a  contrary  state  of  things.  But  not 
only  was  there  evidence  to  show  the  state- 
ment of  White  as  narrated  above,  but  there 
was  evidence  of  the  further  direction  of 
White,  given  to  plaintiff  when  the  latter  in- 
formed White  that  he  could  not  fix  the  bush- 
ing without  a  lock  nut  to  "leave  it  out  or 
leave  it  alone."  Whlto  told  the  platotlff 
that  the  machine  was  shut  down,  and  that 
there  was  no  danger;  then  when  informed 
of  what  the  plaintiff  had  done  with  respect 
to  the  bushtog,  told  him  to  leave  it  out ;  to 
other  words,  to  leave  the  apertore  open,  for 
it  could  not  be  closed  without  the  use  of  a 
bushing.  Plaintiff  followed  these  Instruc- 
tions, left  the  bushing  out  while  waiting  for 


Digitized  by  Google 


112 


181  FAOIFIO 


BEPOBTBB 


(GbL 


Vrtlta  to  obtain  the  lode  imt;  and  want  about 
ttie  otber  work  that  waa  aaslgned  to  him  to 
do  by  bis  employee.  ContMeADg  all  of  these 
fiuits,  It  cannot  be  said  either  that  there  waa 
any  assumption  ot  the  risk  by  plaintiff,  or 
any  negligence  on  his  part  concnrring  to 
produce  his  Injuries. 

[4]  On  the  oOier  hand,  plalntilfB  conploy^ 
er  waa  presnmed  to  know  that  it  would  be 
dangraous  to  leave  the  aperture  fven  In  the 
scrubber  and  It  was  ne^lgent  tiQur  in  not 
causing  the  opening  to  be  closed,  or  Inform- 
ing plaintiff  of  Uie  rldi  attendant  upon  his 
working  about  the  machine  In  ttiat  condi- 
tion, niere  was  no  erldence  showing  that 
after  the  opening  had  been  made  by  the  re- 
moval of  the  bushing  any  flow  of  gas  could 
be  detect  at  the  apertore^  and  there  was 
tNtlmony  showing  that  when  sucb  an  open- 
ing had  been  made  the  tradent^  would  be 
for  air  to  be  drawn  In  rather  than  for  gas 
to  be  forced  out;  this  due  to  the  fact  that 
the  pressure  Inside  the  scrubber  was  cus- 
tomarily below  that  of  the  atmo^here. 
Some  argument  is  made  to  give  point  to  the 
-contention  that  plaintiff's  testimony  should 
toe  disregarded  as  being  too  improbable  to 
warrant  credence.  As  we  have  before  sug- 
gested. It  was  the  province  of  the  Jury  to 
pass  upon  the  credibility  of  the  wltoesses, 
the  truthfulness  of  their  testimony,  and  with 
thdr  conclusion  as  to  those  things  we  hare 
uo  right  to  interfere.  It  may  be  said,  how- 
-ever,  that  the  testimony  of  plaliitiff  as  to  the 
material  facts  was  not  inherently  Improba- 
*ble,  and  this  testimony  did  find  some  corrob- 
.oration,  at  least  In  the  evidence  furnished  by 
other  witnesses.  A  careful  examination  of 
the  record  convinces  us  that  there  was  evl- 
.dence  euffldoit  to  sustain  t2ie  verdict  of  the 
jury. 

Two  witnesses  gave  testimony  on  behalf  of 
-the  platntitr  touching  the  use  of  steam  in  gas 
scrubbers.  It  was  sought  to  show  that,  hi 
■order  to  expel  the -gas  from  sucb  a  receptacle 
.:and  ipake  it  safe  from  danger  of  explosion, 
-such  as  that  which  occurred  at  the  time 
plalDtifT  was  Injured,  the  use  of  steam  waa 
reasonably  necessary  and  customarily  em- 
ployed for  that  purpose.  One  wltoess  (Qil- 
lingham)  testifled  that  he  was  foreman  of 
the  Western  BoUer  Works,  and  had  worked 
for  a  considerable  length  of  time  on  the  gas 
machine  which  exploded ;  that  he  was  famil- 
iar with  the  machinery  used  in  this  part  of 
the  state  for  making  gas,  and  proceeded  to 
■  describe  the  process.  Without  objection,  he 
was  allowed  te  testify  that  there  was  no 
steam  pipe  attoched  to  the  scrubber,  and  he 
farther  said,  in  explanation  of  the  purpose 
for  which  such  m.  steam  pipe  might  be  used: 
"That  Is  all  to  kill  the  gas  by  tnmhig  the 
steam  on.  The  steam  dissolves  It  If  there 
was  a  steam  pipe  on  It.  you  turn  it  on  to  kill 
the  gas."  As  noted,  no  objection  appears  to 
have  been  made  to  these  answers,  but  error 
ris  assigned  .because  4kf  the  ruling  of  the  court 


permitting  the  witness  Millard  to  make  an- 
swer to  a  similar  Une  of  interrogatoriea. 

[I,  •]  Millard  testified  that  be  waa  88  yean 
old,  had  bad  7  yeartf  expoienoe  in  the  manu- 
fBcture  of  gas,  and  had  made  a  study  of  the 
process  by  the  perusal  of  text-bo<A8,  tree- 
tlaea,  etc,  and  by  actual  experience.  At  tiM 
time  the  aoddcnt  happoied  which  resulted  In 
the  Injuries  belnc  inflicted  to  plaintiff,  this 
witness  was  supertntoident  of  the  Los  An- 
geles Gas  ft  Electric  Company,  and  was  In  his 
oflloe  dose  1^  the  scene  of  the  exploidon.  He 
teatifled,  without  objection,  as  to  the  use  to 
which  the  various  machines  were  put  in  the 
manufacture  of  gas.  He  tarttiar  testifled 
that  lie  had  had  experience  with  gas  jAants 
at  Santa  Honlca,  Long  Bead),  and  other  lo- 
caUtles,  and  had  been  snpralntaident  <rf  the 
Los  Angeles  company  tor  about  7  years.  He 
was  then  asked  the  question  as  to  whether, 
ccmslderlng  the  safety  of  the  unirtoyte,  It 
waa  moper  to  eQOlp  a  scrubber  with  or  with- 
out steam  pipes.  This  question  was  objected 
to,  the  objection  overruled,  and  the  witness 
answered  as  follows:  "I  can't  say  what  the 
Western  Oas  sets — ^how  they  are  equt]H>ed. 
I  can  speak  of  the  macblnea  that  I  have 
built,  that  have  been  built  under  my  Jurisdic- 
tion." The  court  then  asked  him  this  ques- 
tion: "The  question  is.  What  Is  necessary  to 
make  a  plant  reasonably  safe  for  the' pro- 
tection of  the  plant?  A  In  Its  scrubber  I 
would  put  a  steam  pipe  for  the  purpose  of 
purging  the  cylinder."  All  of  this  testimony 
was  objected  to,  and  appropriate  motions  to 
strike  out  were  made,  and  the  ruling  of  the 
court  was  adverse  to  appellant  The  wit- 
ness. In  further  explanation,  testifled  that 
when  a  machine  was  out  of  commission  for 
any  purpose  steam  would  be  injected  to  drive 
out  any  foreign  matter,  such  as  gas,  and  also 
for  the  purpose  of  removing  tar  and  other 
residuum  that  might  have  collected  therein. 
He  then  was  asked  this  qnestlm:  "Do  you 
mean  to  say  that  you  consider  it  the  steam 
pipe,  what  you  call  the  purging  process,  nec- 
essary for  the  safety  of  the  men  In  and  about 
the  plant?  A.  Yes.  That  is  my  opinion  that 
was  asked  for."  It  Is  objected  that  this  wit- 
ness had  not  shown  suffidrat  knowledge  to 
entitle  him  to  testify  as  an  expert;  also  that 
conceding  his  qualifications  to  so  testify,  he 
should  not  have  been  permitted  to  say  what 
would  be  a  safe  way  to  equip  a  scrubber  in 
order  to  protect  the  men  employed  upon  It 
The  cases  of  Glraudi  v.  Electric  Improvement 
Co.,  107  Cal.  120,  40  Pae.  108,  28  L.  B.  A. 
S96,  48  Am.  St  Rep.  114.  and  Luman  v.  Gold- 
en Ancient  C%annel  M.  Co.,  140  Cal.  700.  74 
Pac.  307,  are  dted  in  support  of  the  argu- 
ment on  this  point  As  to  the  general  quail* 
flcatlcm  of  the  witness,  we  think  there  was 
snffid^t  shown  to  entitle  him  to  teatl^  up- 
on the  subject  adverted  to.  and  If  his  an- 
awet  as  to  what  would  be  a  safe  way  to 
equip  a  scrubber  stood  alone,  without  ex- 
planatitNi,  we  would  be  todlned  to  hold  that 
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the  onnaUng  of  objectkm  tbeceto  wu  i»rej- 
ndlcUl  «rior.  Bammr,  the  witness  quite 
fiilly  gave  tbe  nuons  for  Us  oondnslou, 
and.  even  tbongta  be  was  not  shown  to  be  a 
akOied  chemist^  be  bad  bad  a  great  deal  of 
practical  experience  In  tbe  manofactnre  of 
gas  and  aa  to  tbe  we  and  opoatlon  of  ap- 
Idlances  connected  tberewtth.  In  tbe  case  of 
Glraodi  T.  KlectTlc  Improrenuot  Co.,  tbe 
court  said:  "Tbe  caaes  do  undoubtedly  bold 
tiiat  an  expert  cannot  be  asked  wbetber  a 
slruclure  la  a  safe  one,  or  wbetber  certain 
metbods  are  prudent,  but  all  bold  ttiat.fiictB 
may  be  elicited  from  tbe  witness  from  which 
tbe  oondnsku  Inevitably  follows.  •  •  • 
l%e  answer  of  the  witness  gave  the  facts  in 
fall,  exidatDlng  what  methods  would  have 
been  safe."  It  waa  there  held  Oiat  the  error* 
if  any  bad  ben  committed,  was  not  prejodi- 
dal,  and  we  feel  constrained  to  so  view  the 
mUng  ct  the  oonrt  ai  made  In  tbla  cas&  In 
Loman  v.  Golden  Ancient  Obamnl'  M.  Oa, 
the  court  mwely  held  that  It  waa  not  error 
to  anstaln  an  oUectlon  to  a  goestlon  wbldi 
reanlnd  a  vritneaa  to  state  aa  to  wbeth»  a 
certain  maddne  and  appliance  was  a  safe 
nne  It  Is  not  said  In  that  case  that  it  woold 
have  been  error,  nnder  tbe  fiwta,  to  have 
overruled  the  objection.  And  so  here,  If  the 
court  had  sustained  the  objection  to  a  ques- 
tion which  brought  forth  from  the  witness 
an  opinion  as  to  what  equipment  waa  neces- 
sary to  make  a  scrubber  safe,  that  mUng 
would  not  be  beld  to  be  error.  Under  all  of 
tbe  testimony  it  was  for  tbe  jury  to  say 
whether  ordinary  and  customary  practice  in 
this  locality  required  tbe  use  of  steam  at- 
tachment on  the  gas  machine  -to  render  It 
mte  when  not  In  use  and  being  worked  upon 
by  emplc^tis.  ^e  Jury  was  fully  instructed 
aa  to  tbe  law  In  this  regard. 

Th««  seems  to  us  to  be  nothing  in  the 
point  made  that  plaintiff  was  not  actiog 
within  tbe  scope  of  his  anploymmt  In  leav- 
ing the  scrubber  aperture  open.  He  was 
spedflcally  instructed  to  attempt  to  flx  tbe 
bushing  which  was  fitted  Into  the  aperture, 
and  when  be  told  White,  tbe  foreman,  as 
we  must  assume  from  his  testimony  he  did 
tell  him,  that  he  could  not  flx  It  without  hav- 
ing a  loA  nut.  White  Instructed  blm  to  leave 
tbe  boshing  out,  or  leave  it  alone  until  a  Io<A 
unt  could  be  procured  with  wbldh  to  make  It 
tight 

[7]  The  point  is  made  that,  as  plaintiff 
was  Injured  by  the  faUlng  of  the  floor  plate, 
and  as  no  negligence  was  shown  in  the  in- 
stallation of  such  plates  or  the  manner  in 
which  they  were  secured,  no  recovery  could 
be  had.  because  the  falling  of  the  plate  was 
tbe  secondary  cause  of  tbe  accident,  and  that 
It  could  not  be  directly  attributed  to  the  ex- 
plosion of  the  scrubber.  To  our  minds,  there 
is  no  merit  in  this  contention.  The  explosion 
of  the  scrubber  and  the  falling  of  the  floor 
plate  happened  slmultaneonaly.  and  without 
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any  question  whatever  It  must  be  said  that 
tbe  explosion  was  the  direct  and  proximate 
cause  of  the  Injury  sustained  by  plaintiff. 

We  have  examined  tbe  instructions  glvoi 
by  the  court,  and  are  satlsfled  that  tb^  con- 
tain a  full  and  fair  statement  of  the  law  aa 
applied  to  the  fact»  of  tbla  casa 

Tbe  Judgment  and  order  are  affirmed. 

Wa  concur:  ALLEN,  P.  J. ;  SHAW,  3. 


MULHOLLAIJD  t.  WESTERN  QA8  CONST. 
00.    OU  A.  2.926  [Olv.  1.164].) 

(Supreme  Oourt  of  California   Uardt  81, 

1913.) 

In  Bank.  Appeal  from  Superior  Gourt.  Los 
Angeles  Oonnty;  Frank  F.  Oster,  Judge. 

Action  b?  J.  J.  Mulbolland  against  the  West-: 
em  Gas  Construction  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Affirmed 
by  the  Court  of  Appeal.  AppUcatlon  for  re* 
bearing  la  bank  denied. 

8e«^  also,  131  Pac.  110. 

Oscar  A.  Trlppet  and  Haas  ft  Dnnnlgan,  all 
of  Los  Angeles,  for  appellant  E.  B,  Drak^ 
of  Los  Angeles,  for  respondent 

PEB  ODBIAM.    Rehearing  denied. 

BEAITY,  C.  J.  I  dissent  from  tbe  order 
denying  a  rehearing  of  this  cause.  Aside  from 
any  of  the  matters  discussed  in  the  opinion  of 
tbe  District  Court  of  Api>eal,  there  is  a  ques- 
tion presented  by  the  record  which  we  arf 
bound  to  notice,  notwithstanding  the  omission 
of  that  court  to  do  so;  and  this  for  the  reason 
that  the  amount  involved  brought  tbe  caase 
within  our  jurisdiction  by  direct  appeal,  and 
its  assignment  to  the  District  Court  for  hear- 
ing and  decision  does  not  absolve  us  from  the 
obligation  to  consider  eveir  snbstantial  assign- 
ment of  error  relied  upon  by  the  appellant 

The  trial  judge  gave  to  the  jury  the  following 
iustmction:  "Demndant's  claim  of  contributo- 
ry negligence  on  iba  port  of  tbe  plaintiff,  as  set 
out  in  tibe  verified  answer  of  tbe  defendant,  pre- 
supposes the  existence  of  negligence  on  the  part 
of  tix9  defendant ;  for  if  there  was  no  neglUence 
on  the  part  of  the  defendant,  Western  Gas  Con- 
struction Company,  there  could  be  no  contrib- 
utory negligence  on  the  part  of  Ibe  plaintUC,  J. 
J.  Mulholland.  Contributory  negligence,  as 
used  in  these  instructions,  means  such  negli- 
gence, if  any,  on  the  part  of  the  plaintiff  con* 
tributing  diTMtly  or  approxbnately  to  the  aect 
dent,  and  except  fw  such  negligence  said  ac- 
cident would  not  have  occurred."  It  was  quite 
proper  for  the  District  Court  of  Appeal  to  omit 
any  discussion  of  this  particular  instruction, 
for  the  reason  that  one  substantially  like  It  waa 
approved  by  this  court  In  Linforth  v.  S.  F.  Gas 
&  EL  Co.,  156  Cal.  66.  103  Pac.  S20,  19  Ann. 
Cas.  1230,  and  that  decision  is  a  binding  prec- 
edent in  cases  of  this  character  for  the  Dis- 
trict Courts  of  Appeal  and  the  superior  conrts. 
Here,  however,  it  may  be.  and  in  my  opinion  It 
ought  to  be.  reconsidered.  It  plainly  tells  the 
jury  that  a  plea  of  contributory  negligence  of 
the  plaintiff  is  aa  admission  of  culpable  negli- 
gence on  the  part  of  defendant  This  is  not 
the  law.  A  defendant  may  deny  that  he  was 
guilty  of  any  n^llgence,  and  at  the  same  time 
may  consistently  claim  that,  even  if  the  jury 
should  find  that  he  has  been  negligent  die 
plaintiff  would  not  have  sustained  any  injury 
if  it  had  not  been  for  his  own  negligence  as  a 
prozimato  cauash   And  It  cannot  be  said  that 
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an  «mr  of  tUa  character  in  a  diBdnct  and 
completed  imtnicttoii  i«  cured  by  a  more  cor- 
rect atatement  of  the  Utw  in  the  aenenl  and 
diBcanive  charge  of  the  coart  The  result  in 
such  case  is,  at  best,  a  direct  condict  in  the  in< 
structionB,  leaving  the  jur;  without  a  snide  In 
their  deliberationa. 


TA7L0B  at  aL  T.  JONES  et  aL  (L.  A.  2^710 

(Supreme  Oourt  of  California.   March  10, 

1913.) 

1,  MosTOAOBS  (I  258*)  —  AssiOHUKNT— Note 

SBODBKD  BT  MoBTGAGE  —  NOHHBOOIXABLB 
IHBIBUIIBNTB. 

Since  a  note  lecnred  by  a  real  estate  moit- 
gace  is  not  negotiable,  a  transferee  thereof  from 
the  mortgagee  takes  subject  to  equitieB  araU- 
able  between  the  original  parties. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  088-691;  DecTDig.  S 

2.  MoBTOAOBB  <|  268*>— AeuoHinnT  —  Db- 
norexft— Failubb  or  ConsiDBBATiON. 

Plaintiffs,  who  owned  two  ci^  lots,  each 
subject  to  a  mortgage,  executed  two  notes  each 
for  92,000,  each  secured  by  a  second  mortgage 
on  one  of  the  lots,  and  reciting  that  It  vas  a 
first  lien,  the  proceeds  to  be  used  in  paying  the 
first  mortgage  and  other  liena  The  mortgagee, 
without  maaing  such  payments,  transferred  the 
mortgages  for  full  value,  and  absconded.  Plain- 
tiSa  resided  In  a  house  situated  on  one  of  the 
lots,  and  any  Inquiry  by  the  transferee  would 
have  disclosed  the  fraud.  Held,  that  the  fraud- 
ulent mortgagee  was  not  the  mortgagor's  agent, 
and  that  the  defense  of  failure  of  consideration 
was  available  against  the  transferee. 

[Bd.  Mote.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  688-691;  DecTBig.  |  268.™ 

Departments.  Appeal  from  Superior  Court, 
lios  Angeles  Oonnl?;  Paul  J.  McCormlck, 

Judge. 

Action  by  John  H.  Taylor  and  another 
against  U  B.  Jones  and  another.  Judgment 
In  favor  of  defendant  Bridget  Donnelly,  and 
plalntifta  appeaL  Bevereed. 

Frank  Herald,  W.  W.  Wideman,  and  Chas. 
N.  Salisbury,  all  of  Lo9  Angeles,  for  appel- 
lants. Smith,  MlUer  &  Phelps  and  John  C. 
Stick,  all  of  Ixw  Angeles,  for  respondent. 

HBLVIN,  X  Plaintiffs  sned  to  quiet  tiOe 
to  two  pazciela  of  land  In  Los  Angles  coonty, 
and  to  cancel  and  release  of  record  two 
mortgages  uptm  said  property,  given  by  plain- 
tiffs to  one  L.  B.  Jones,  who  aaalgQed  the 
■aid  mortgages  for  their  face  Talti9  to  Brid- 
get Donnelly,  the  defendant  It  was  alleged 
In  the  complaint  that  plaintiffs,  who  are 
husband  and  wile,  were  the  owners  of  the 
two  lota  in  qoestim;  that  two  mortgages, 
aggregating  about  91,900,  were  of  record,  and 
constituted  liens  against  each  of  the  said 
lots;  that  about  January  1,  1909,  plaintiffs 
applied  to  L.  E.  Jones  for  a  loan  of  f4,000 
to  pay  off  the  said  mortgages;  that  Jones 
expressed  hts  ability  and  willingness  to  loan 
94(000  to  plaintiffs;  that  he  promised  to  pay 
the  existing  Incumbrances,  the  cost  of  having 
the  title  certified  to  date  and  other  expenses 
Including  insurance,  U  plaintiffs  would  ex- 


ecute in  hla  favor  two  notes  eadi  for  92,000 
and  etLCb  8ni^K»rted  by  a  mortgage  upon  one 
of  the  two  lots;  and  that  the  difference,  If 
any,  between  said  payments  and  94,000 
should  be  paid  by  Jones  to  plaintiffs.  The. 
complaint  further  avers  that,  relying  upon 
the  promises  and  representationB  of  Jones, 
plaintiffs  on  or  about  January  4,  1909,  made 
and  executed  the  notes  and  mortgages  in 
accordance  with  the  suggestions  of  Jones, 
naming  him  therein  as  mortgagee;  that  tbeee 
mortgages  were  recorded;  that  subsequently 
the  notes  and  mortgages  were  araigned  by 
Jones  to  Bridget  Donnelly,  the  def aidant; 
that  the  representationB  and  promises  of 
Jones  with  reference  to  the  payment  of  the 
debts  of  plalntlfb  and  the  removal  of  the 
liens  of  the  earlier  mortgages  from  th^ 
lots  were  fiftlse  and  frauduloit;  and  that 
plaintiffs  received  no  consideration  whatever 
for  the  notes  and  mortgages  given  them 
to  Jones  and  by  blm  assigned  to  Bridget 
Donnelly. 

Defendant  answered,  admitting  that  she 
had  received  assignments  of  the  notes  and 
mortgages,  and  alleging  that  she  had  paid 
the  full  sum  of  94.000  for  tbeuL  She  assert- 
ed that  plaintiffs  had  received  full  cmsidera- 
tlon  for  the  notes  and  mortgages  executed 
by  them  in  favor  of  Jones.  Two  separate 
affirmative  d^enses  were  pleaded,  in  <Hie  ot 
which  it  was  aU^»d  that  Jones  had  acted 
throughout  the  transaction  as  the  agoit  of 
plaintiffs;  and  In  the  other  that  the  defend- 
ant had  purchased  vrithout  notice  of  any 
equlUes  in  favor  of  the  plalntiffli  and  In  fnll 
b^lef  tliat  Jones  was  the  owner  of  Oie  notes 
and  mwtgagea. 

The  cause  was  tried,  and  the  court  found, 
among  other  things,  that  Jones  had  not  rep- 
resented to  plaintlfls  that  be  vas  loaning 
the  moncgr  to  tttem.  Other  findings  were 
that  Jones  had  acted  as  the  agent  ot  plain- 
tiffs, and  that  the  money  was  paid  to  Jonas 
by  Donnelly  for  and  on  behalf  of  plalndfCi. 
The  allegations  of  the  special  defenses  were 
also  found  to  be  tme.  Findings  and  Jodg^ 
ment  followed  to  tiie  effect  that  the  mOTtga^ 
gee  were  valid  and  sabsbittaiff  lina  ng»<™rt 
the  property  in  qnestton. 

This  is  one  of  the  numerous  eases  arising 
as  a  result  ot  the  rascaUi7  of  I*.  B.  Jones. 
Each  of  them  involves  gnat  hrflibip  upcm 
one  of  the  parties  who  trusted  him.  Defend- 
ant Inststs;  and  the  court  evidently  had  the 
same  theory,  that  the  fraud  on  the  part  of 
Jones  could  not  have  operated  to  Injure 
plaintlfTg  until  he  embezzled  the  mon^  whidh 
he  held  as  ag^t  for  them,  and  that  up  to 
the  moment  of  said  embeolemuit  Jones  had 
acted  entirely  within  the  scope  of  his  agency. 
She  also  invokes  the  rule  that,  where  one 
of  two  innocent  parties  mtut  suffer,  the  hard- 
ship should  be  visited  upon  that  one  by 
whose  negligence  the  fraud  was  made  possi- 
ble^ Neither  of  these  positions  Is  tmable  in 
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tha  prawnt  caaa  Tbe  matter  of  agmer 
a  <Uw  qoutitr.    It  makM  no  dUfereiioe 
-whetber  plalnUffB  expected  Jones  to  loan 
tbem  tbe  moo^  or  to  negotiate  tbe  notes 
and  mortgages  for  tbelr  benefit 

[1]  Defendant  was  dealing  vltb  Um  as 
a  mortgagee,  and  abe  purchased  from  him 
wnuMfotlabla  tnstmments.  This  placed  ber 
npon  her  Inqolry,  and.  If  she  failed  to  make 
a  reeeonable  Inrestlgatlm,  she  took  the  as- 
slsnmenta  subject  to  all  dttfttues  wblcb 
migbt  bare  been  urged  In  favor  of  tbe  Tay- 
lors In  an  aetUm  by  Jmes  to  foredose  tbe 
mortciiCes> 

[I]  One  of  ibese  deCensee  wu  fidlnre  of 
orauldrnthm.  If  defnidant  bad  made  In- 
qnlrj  of  tbe  mortgagors,  and  tbey  bad  told 
ber  tbat  Jones  mui  acting  for  tbon  as  tbelr 
aeent,  tbe  matter  wonid  appear  In  an  entire- 
ly dUEBrent  Ilgtat  Bat  sbe  did  not  take  tbe 
tnmble  to  otnunilt  tbcau,  altbougb,  as  shown 
th»  evldoioe,  tbey  resided  in  a  bonse 
sltnated  np<m  one  of  tbe  lots  snbject  to  one 
of  tbe  mortgages  to  Jcmes.  Another  thing 
which  should  have  pnt  ber  upon  her  Inquiry 
was  the  redtel  In  each  mortgage  that  It  was 
a  first  lien  upon  tbe  property,  when  at  the 
time  of  tbe  pnrcbase  each  lot  was  Incumbered 
by  tbe  Den  of  recorded  mortgagee  senior  to 
that  In  wblcb  Jaaes  appeared  as  mortgagee. 
Tbe  evidence  shows  tbat  each  party  to  this 
action  placed  full  confidence  In  tbe  rascally 
Jones,  who  absconded  with  tbe  mon^  paid 
to  him  by  Mrs.  Donnelly.  A  dedslon  either 
way  will,  as  wo  have  said,  doubtless  work 
great  hardship  upon  an  Innocent  party;  but 
we  cannot  escape  the  conclusion  tbat  the 
facts  of  the  case  bring  It  within  tbe  prin- 
ciples announced  In  sucb  cases  as  Meyer  v. 
Weber.  133  Cal.  6S2,  6S  Pac.  1110,  Brlggs  t. 
Crawford,  162  Cal.  126,  121  Pac.  881,  and 
nOixuae  V.  Parsons,  18  OaL  App.  451,  128 
Pac.  856. 

Tbe  jndgmttit  and  order  are  reversed. 
Weooncor:  HENSHAW.J.;  LOBIGAN.J. 


DUNSTON  T.  LOS  ANGELES  VAN  ft  8T0IU 

AOS  CO.  et  sL   (L.  A.  2,988.) 
(Siwreme  Court  of  California.   Mardi  T,  1918.) 

1.  TBADI-BfABKS  A»D  TBADI-NAICKS  (i|  8,  0*) 

— SuBJiCT  ow  Bight— STATtTTE. 

Under  OIt.  Code  |  991,  declaring  that  one 
who  condocts  a  particular  buslneeB  cannot  ex- 
clnsiTely  appropriate  any  deslgnatloD  or  part 
of  a  deiignatlon  which  relates  only  to  the  name 
or  descnption  of  the  boslneBB,  or  the  place 
where  It  li  carried  on,  the  name  "Loe  Angelei 
Van,  Truck  &  Storage  Company,"  lince  it  re- 
fen  both  to  the  place  of  bailnaM  and  to  tbe 
description  of  the  buaineae,  cannot  be  the  sub- 
ject ca  exclnsiTe  trade-mark. 

[Bd.  Note.— For  other  caaea,  see  Trade-Marks 
gd  'igade-Names,  Cent  Dig.  ft  4-7,  13;  Dec 

2.  Tauns-MuKs  ahd  TSADa-NAim  (|  70*)— 
In JUNOTZON— UirrAiB  Tradb  DKALinO. 

In  tbe  interest  of  fair  trade  dealing,  courts 
of  equity  will  protect  one  who  has  been  tbe  first 


In  tbe  fidd,  doing  bodnen  under  a  given  nsms^ 
to  tbe  extent  of  making  comiwtiton  use  rea- 
sonable  precautions  to  prevent  deceit  and  fraud 
upon  Us  buiineaa  and  on  the  public;  but  where 
there  Is  nothing  more  than  mete  sbnilarity  of 
names,  or  no  rnisuse  of  the  first  used  name  by 
soch  advertising  or  soUcidng  as  amounts  to 
fraud,  and  nothing  men  than  confusion  to  tbe 
first  established  business  by  acts  not  in  tiicra- 
sdves  wrongful,  no  relief  can  be  granted. 

[Ed.  Note.— For  other  casei^  see  Trsdfrillarks 
and  Trade-Names,  Gent  Dig.  1  81;  Dee.  Dig. 
I  70.*]  -  ^  * 

3.  Traoe-Mabks  ano  Tkadk-Naiizs  (I  92*)— 
Urfaib  CouprrmoN— Equiiabls  Gbouhd 
or  BsLiBr— Fbaud. 

In  an  action  to  enjoin  alleged  un&lr  trade 

dealing  with  respect  to  a  bosiness  name,  ftaud 

will  not  be  presumed,  but  must  be  pleaded  and 

shown. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  ||  102, 108 ;  Dee. 
Dig.  I  92.*] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angles  Ooiinty;  Walter  Bord- 
well.  Judge. 

Action  by  EL  H.  Dunston,  doing  basin  ess 
as  tbe  Los  Angeles  Van,  Trudc  &  Storage 
Company,  against  tbe  hoe  Angles  Van  A 
Storage  Company,  L.  Iichtad>erger,  and  otb- 
era.  Judgment  for  plaintlf!^  and  defendianto 
appeal    Reversed  and  remanded. 

B.  W.  Freeman,  of  Willow,  for  appellanta. 
Trostoi  P.  Dyer,  at  Los  Angeles,  and  H. 
Cleveland  Scbnlti^  for  respondoit 

HENSHAW,  J.  Plalntlfr  alleged  tbat  In 
tbe  year  1896,  In  tbe  dty  oC  Los  Angles,  be 
establlabed  tbe  bnslneas  of  moving  banllnft 
trucking,  and  shoage.  To  this  business  he 
gave  tbe  name  <tf  "Los  Angeles  Van,  ^nrock  ft 
Storage  Oompany."  In  1902  be  made  ai^- 
catlon  to  file  state  ot  Callfomla  to  bare  tbat 
name  roistered  and  trade-marked,  and  on 
tbe  18tb  day  of  Augost,  1902,  there  was  !»• 
saed  to  xdalntUf  a  certificate  by  tbe  Secretuy 
of  tbe  State  of  California  "granting  said  B. 
H.  Dunston  tbe  scde  and  exclusive  rU^t  to 
use  and  apimwlate  said  name  of  Los  Ange- 
les Van.  TnK^  ft  Storage  Company  to  bis 
said  business.'*  Ever  since  the  year  1896  to 
and  Including  the  iwesent  time  plaintiff  has 
been  and  Is  conducting  his  business  under 
this  namew  By  reason  of  tbe  competent  and 
effldent  manner  In  n^UHi  be  bas  so  conduct- 
ed it,  be  has  gained  for  his  bnstness  known 
as  tbe  Los  Angeles  Van,  Tmck  ft  Storage 
Company  a  widespread  and  valuable  reputa- 
tion, and  be  commanded  and  still  commands 
an  extensive  patronage  throughout  the  coun- 
ty of  LoB  Angles  whldi  Is,  and  for  many 
years  last  past  bas  been,  a  soorce  of  gnat 
profit  to  bim.  In  1910  tbe  defendants  "will- 
fully, wnmgfoUy,  and  unlawfully  disregard- 
ing tbe  ri^ta  of  tbls  plaintiff,  wlUfolly, 
wrongfolly,  unlawfolly,  and  fraudulently  used 
and  aK>ropriated  the  name  of  Los  Angeles 
Van  ft  Storage  Company  fnr  eondncting  a 
similar  bustnen  to  tbat  of  tbe  plaintiff  here- 
in In  the  dty  of  Loe  Angeles,"  and  on  or 
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about  the  8tli  d&y  of  April,  1910,  tbe  detend- 
anta*  and  each  of  th^  formed  and  organ- 
ized ft  corporation  by  the  said  name  of  Los 
Angeles  Tan  A  Storage  Ck)mpany  under  the 
laws  of  the  state  of  Oalifomla,  and  ever 
since  said  time  have  carried  on  their  said 
bodnees  under  said  name  of  Los  Angeles 
Van  ft  Storage  Oompony  with  intent  to  de- 
ceive and  defrand  the  pabllo  and  patrons  of 
the  plaluUff  herein,  and  to  Injure  and  de- 
ft-and  this  plaintiff,  and  derive  him  of  his 
profits  and  of  the  business  acquired  by  his 
Taloable  reputation  as  aforesaid."  The  de- 
fendants at  aU  times  bare  been  adrlsed  and 
Informed  "that  the  said  Imitation  name  of 
Los  Angles  Van  ft  Storage  Company  has 
beoL  pirated  and  simulated,  and  Is  an  in- 
frlngemoit  and  fraudulent  counterfeit  of  the 
name  used.  Issued  to,  and  adopted  by  this 
plaintur."  "Tta  name  used  by  the  defoid- 
anta  lierein  wan  calculated  and  inteaded  to 
dec^ve  the  patrons  ot  this  plalntlfl  uid  the 
public  in  general,  and  said  name  of  Los  An- 
geles Tan  &  Stmrage  Ounpany  has  actually 
misled  and  does  still  mlslcftd  many  of  them 
to  patronize  tbe  defendants  herein.  In  the 
bel^  that  tbay,  Hie  said  public,  are  lAadnc 
said  orders  and  patronage  with  this  plalntUC, 
greafly  to  the  dlmlnntlim  and  damage  ot  the 
bnslncfls  and  profits  of  this  plaintiff."  Plain' 
tiff  furthw  alleges  that  the  business  carried 
on  by  defendants  "under  the  name  of  Los 
Angeles  Tan  ft  Storage  Oompany,  In  imita- 
tion of  the  said  name  of  this  ^intiff,  la 
greatly  inferior,  and  Uiat  by  reason  of  the 
premises  tiie  esteem  and  reputation  of  plalu- 
tUTs  said  business  has  been  injured,  greatly 
to  the  dlminutltm  and  damage  of  the  busi- 
ness and  profits  of  this  plaintiff,''  Defend- 
ants "have  caused,  and  do  still  cause,  an  ad- 
vertisement of  their  said  business,  Los  Ange- 
les Tan  ft  Storage  Company,  to  appear  in 
extra  large  letters  directly  ahead  of  the  tele- 
phone numbers  and  address  of  tbls  plaintiff. 
In  the  directory  of  the  Home  Telephone  Com- 
pany of  Los  Angeles,  which  act  and  adver- 
tising on  the  part  of  the  defendants  herein 
are  conb*ary  to  equity,  and  greatly  Injure 
and  damage  the  business  of  said  plaintiff." 
Defendants  "have  advertised  their  said  busi- 
ness under  said  name  of  Los  Angeles  Tan  ft 
Storage  Company  In  various  ways  and  plac- 
es, and  by  said  acts  have  secured  orders  in- 
tended to  be  glv^  to  this  plaintiff,  all  to 
the  great  diminution  and  damage  of  Uie  busi- 
ness and  profits  of  this  plalntifiC."  That, 
after  request  and  d^and  by  plaintiff,  de- 
fendants have  refused  to  desist  from  the  use 
of  the  name  In  the  telephone  directories  and 
elsewhere.  The  i^ayer  of  this  complaint,  be- 
sides the  prayer  for  general  relief.  Is  that  a 
[>erpetual  Injunction  be  Issued  enjoining  the 
defendants  "from  using  said  name  of  Los 
Angeles  Tan  ft  Storage  Company,  to  the  in- 
Jury  and  damage  of  plaintiff,  and  that  the 
defendants  her^  and  each  of  them,  be 
anjolned  and  restrained  from  publishing  or 


advertlfling  their  said  bnaineas  under  said 
name  of  Los  Angeles  Tan  ft  Storage  Com- 
pany." 

The  quotations  fnun  the  complaint  have 
been  made  thus  full  for  the  reason  that  Oie 
appellants  argue  tliat  the  complaint  charges 
slmi^  a  violation  of  a  property  ris^t  In  a 
registered  trade-mairtc,  whereas  respondent 
Insists  that  It  not  only  so  charges,  but  that, 
aside  from  the  property  right  in  tbe  regl»> 
tered  trade-mark,  the  complaint  also  chargea 
unfair  dealing.  This  appeal  is  £rom  the 
Judgment  granting  the  injunction.  The  find- 
ings therefore  become  of  especial  ImpOTtance 
In  considering  np<m.  what  facte  the  court 
actually  based  its  deerea 

The  court  found  In  accordance  with  the 
allegations  of  the  con^alnt  as  to  the  diar^ 
acter  of  the  business  ot  the  plaintiff,  its  con- 
duct under  the  name  of  Los  Angeles  Tan, 
Truck  ft  Storage  Company,  and  tliat  there 
was  issued  a  cwtlflcete  by  the  Secretary  of 
State  ct  the  state  ot  Ghlifomla  granttaig 
Idaintlff  "the  sole  and  aetndve  right  to  me 
and  api»oprlate  said  name  ot  Los  Angles 
Tan»  Itndc  ft  .Storage  Company.**  The  eonrt 
further  found  in  accordance  with  the  allega- 
tions of  the  conqdaint  that  deCradants  did 
'*wtUfidl7.  wrongfully,  unlawtolly,  and  traod- 
ulently  use  and  anrorlMe  the  name  of  Los 
Ang^  Tan  ft  BCwege  Ouviany  for  condnct- 
big  a  similar  business  to  thet  ot  the  platan 
tut"  and  found,  as  alleged  in  the  complaint, 
that  defendants  organised  tto  corporation 
under  this  name  and  ever  since  have  carried 
on  their  bnslnesB  under  thle  nam^  **fhareb7 
causing  loss  and  damage  to  the  said  Imsineas 
ot  said  plaintiff  herein  and  creating  mudh 
contusion  In  the  conducting  of  said  business." 
It  found  that  tbe  defendants  caused  and 
cause  "an  adverUsement  ot  their  said  bnsi- 
ness,  Los  Angeles  Tan  ft  Storage  Company, 
to  appear  In  extra  lai^e  letters  directly 
ahead  of  the  telephone  and  address  of  this 
plaintiff,  and  have  advertised  their  said  busi- 
ness under  said  name  in  various  other  ways 
and  places."  Finally,  it  found  "that,  the 
plaintiff  having  had  the  prior  and  exclusive 
use  ot  said  name  Los  Angeles  Tan,  Truck  ft 
Storage  Company,  the  defendants  herein,  or 
neither  of  them,  have  any  right  to  use  said 
name  Los  Angeles  Tan  ft  Storage  Company, 
for  the  reason  that  the  use  of  said  name  Los 
Angeles  Tan  ft  Storage  Company,  by  the  de- 
f^dants  herein,  is  of  damage  to  the  plain- 
tiff herein,  and  Is  calculated  to  deceive  the 
customers  of  the  said  plaintiff." 

It  would  appear  from  a  reading  of  these 
findings  that  the  judgment  of  the  court 
was  based  upon  the  protection  which  the 
law  gives  to  a  trade-mark.  This  is  made 
manifest  from  the  court's  finding  that  the 
certificate  by  the  Secretary  of  State  was 
issued  granting  to  plalntUC  "the  sole  and 
exclusive  right  to  use  and  appropriate  said 
name  of  Los  Angeles  Tan,  Truck  ft  Stwage 
Oompany."  If  this  were  ac^  no  qnestim  ot 
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unfair  dealing  wotild  artse.  The  quesUon 
to  be  resolved  would  be  simply  wliether  the 
similar  name  adopted  bj  defendants  and  nsed 
by  them  was  an  Infringement  upon  plalntUTs 
Iffopw^  rights  In  the  trade-mark  name. 

[1]  But  the  flndlng  of  the  court  to  this 
effect  cannot  be  supported  for  two  reasons: 
The  flnrtt  that  the  Secretary  of  State  did  not 
loetend  to  Issue  or  certify  to  the  Issuance 
of  an  exduslTe  right  to  plaintiff  to  use  the 
indicated  name.  The  Secretary  of  State  by 
his  «rtlflcate  merely  declared  that  plalntlfl 
bad  filed  "a  claim  to  a  trade-mark  to  be 
used  In  connection  with  van,  truck  and  stor- 
age business.  Said  trade-mark  consists  of 
the  words  *Los  Angeles  Van,  Truck  ft  Stor- 
age Company,'  a  descrtptlott  of  which  Is 
m<Hre  fully  set  forth  In  the  spedflcatlon  at- 
tached to  and  made  a  part  of  the  claim  to 
trade-mark  above  referred  to."  Such  a  cer- 
tificate of  a  claim  to  a  trade-mark  Is  ob- 
viously a  very  different  thing  from  a  cer- 
tifleate  awarding  an  eKluslve  trade-mark. 
But,  second,  and  more  Important,  Is  the 
fact  that  the  trade-name  used  by  i^lntlfl  Is 
not  susceptible  under  our  law  of  exclusive 
use,  and  therefore  of  protection  as  an  ex- 
clusive trade-mark  or  name.  This  propo- 
sition Is  complet^y  covered  by  section  981 
of  our  GivU  Code,  which  declares:  "One 
who  .*  *  *  conducts  a  particular  busi- 
ness *  *  •  cannot  exclnsively  appropri- 
ate any  designation,  or  part  of  a  desig- 
nation, which  relates  only  (a)  to  the  name 
•  •  •  or  (b)  the  description  of  the  •  ♦  • 
business,  or  (c)  the  place  where  the  *  *  * 
business  is  carried  on."  It  Is  too  ai^uurent 
to  need  dlscuadon  that  the  name  here  em- 
ployed by  plaintlfl  hiaa  reference  In  Its  first 
words  to  the  place  of  business;  In  the  re- 
maining words  to  a  description  of  the  busi- 
ness. Such  names,  titles,  or  designations 
are  not  the  subject  of  exclusive  copyright 
or  trade-mark.  Eggers  v.  Hlnk,  68  Cat  446, 
49  Am.  Rep.  96;  Schmidt  v.  Brl^.  100  Cal. 
672.  35  Pac.  623,  22  L.  R.  A.  790;  Castle  v. 
Slegftled.  103  Gal.  71,  87  Pac.  210;  Halnque 
V.  Gyclopa  Iron  Works,  186  CaL  851*  68 
Pac.  1014;  American  Wine  Co.  v.  Eohlman 

(a  a)  158  Fed.  83a 

It  follows,  tlwrefdret  since  the  plaintiff 
cannot  acquire  an  exclusive  property  rlg^t 
In  the  assorted  words  "Los  Angeles  Tan, 
Truck  ft  Storage  OomjAny,"  any  relief  baa- 
ed upon  an  asserted  InTOsion  of  this  ex- 
cIuBlve  trade-mark  la  without  warrant 
Italian-Swiss  Colony  t.  Italian  Vineyard 
Co.,  IBS  CaL  252,  110  Pac  913,  32  L.  R.  A. 
(N.  S.)  489. 

[2,1]  Ab  the  judgment  cannot  ttins  be 
mpjpoTteA  upon  the  theory  at  an  invasion  of 
an  exdnslve  right  to  property  in  a  trade- 
mark, the  only  ground  for  the  asppfot  of 


the  Judgment  is  that  which  has  come  to 
be  known  as  "unfair  trade  dealing."  This 
Is  but  a  succinct  statement  of  the  principle, 
that  In  the  interest  of  fair  commercial  deal- 
ing courts  of  equity,  where  one  has  been 
first  In  the  field  doing  business  under  a 
given  name,  will  protect  that  person  to 
the  extent  of  makli«  competitors  use  rea- 
sonable precautions  to  prevent  deceit  and 
fraud  upon  the  public  and  upon  the  busl- 
neea  first  In  the  field.  Spleker  v.  lash,  102 
CaL  38,  36  Pac.  362 ;  Waltham  Watch  Co.  v. 
United  States  Watch  Co.,  173  Mass.  85,  53 
N.  E.  141.  43  L.  R.  A.  826,  73  Am.  St.  Rep. 
263;  Shaver  v.  Shaver,  M  Iowa,  208,  «  N. 
W.  188,  37  Am.  Rep.  194;  Newman  v.  Al- 
vord,  61  N.  Y.  189,  10  Am.  Rep.  588.  But, 
ail  has  been  Intimated,  relief  In  such  cases 
really  rests  upon  the  deceit  or  fraud  which 
the  later  comer  into  the  business  field  is 
practicing  upon  the  earlier  comer  and  upon 
the  publia  Like  all  other  kinds  of  fraud 
and  deceit,  this  is  not  presumed  but  must, 
be  pleaded  and  shown.  Since  plaintlfl  had 
no  exclusive  property  right  by  way  of  trade- 
mark in  the  use  of  the  name,  It  follows 
that  the  mere  Blmllarity  of  names  does  not 
establish  the  fraud.  It  must  be  such  a  mis- 
use of  tha  name  by  advertising  and  solicit- 
ing as  amounts  to  fraud,  and  without  ttils 
proof  no  relief  may  be  granted;  for,  as  Is 
said  by  the  Supreme  Court  of  the  United 
States  In  Canal  Ca  v.  Clark,  13  Waa  811, 
20  L.  Ed.  681:  "True  it  may  be  that  the 
use  by  a  second  produceiv  In  -descrUdiv 
truthfully  his  product,  of  a  name  or  a  com- 
bination of  words  already  in  use  by  anoth- 
er, may  have  the  effect  of  causing  the  public 
to  mistake  as  to  the  origin  or  ownership 
of  the  product;  but  If  It  Is  just  as  true  tn 
its  application  to  his  goods  as  it  is  £o  those 
of  another  who  first  applied  It  and  who, 
therefore,  claims  an  exclufdve  right  to  use 
It.  thOTe  is  no  l^^al  or  moral  wrong  done. 
Purchasers  may  be  mlstakoi.  but  th^  are 
not  decdved  by  false  representations,  and 
equity  will  not  enjoin  against  telling  the 
truth."  The  findings  absolutely  fail  to 
show  sudi  fraud,  imposition,  or  decdt 
Since  the  use  by  the  deftodants  of  the 
similar  name  which  they  have  selected  Is 
not  forbidden  by  law,  the  use  of  It  even  for 
considcuouB  advertising  so  long  as  the  ad- 
vertisements are  true  Is  not  a  violation  of 
any  of  plalntUTs  rights.  The  fact  that  con< 
fusion  to  the  business  of  the  plaintlfl  has  re- 
sulted from  acta  not  In  themselves  Ul^tl-. 
mate  of  itself  affords  no  ground  for  relief. ' 

It  fbUowB  herefirom  that  the  Judgment 
must  be  rdveraed  and  the  cause  remanded, 
and  It  is  so  ordered  accordii^. 

We  concur:  UELYIN,  X;  LOBIOAN,  J.; 
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UDTIN  T.  FAB8T  BBBWINO  GO. 

(Snprem*  Omnt  of  OsUfomk.  Ibtdi  21, 
IWS.) 

liUTDIXttD  Aim  TlNAHI  (|  190^*)— lUBIU- 

TT  rou  Bert— Rkmotai.  or  Buildiitg. 
A  leua  oi  premiseB,  with  a  boildlng  there- 
oiL  for  five  yean  from  NoTember,  1906,  pro- 
Tiaed  that  if  flie  boUding  ihoald  be  ordered  to 
be  taken  down  hy  the  mnnicipal  aathoritleB 
then  the  lease  should  thereupon  terminate.  In 
JanuaiT,  1908,  an  ordinance  directed  the  re- 
moval of  certain  baildinfs  on  or  before  May  1, 
1910,  and  prior  to  Febmary  10,  1900,  the  les- 
sor was  notified  that  he  most  remoTe  the  boild- 
ing,  at  which  date  the  tenant  tendered  posses- 
sion of  and  racated  the  premises.  Beld,  In  an 
action  for  rent  dae  for  the  months  beginnhig 
Febmary  10  and  March  10,  1909,  declanns  up- 
on the  leas^  that  the  provision  terminated  the 
lease  when  the  order  for  removal  was  made, 
and  was  a  good  defmse  to  the  action. 

[Od.  Note^For  oOier  caaea,  see  Landlord 
and  Tenant,  Dec.  Dig.  1 109%.*] 

In  Bank.  Appeal  from  Saperlor  Ooort, 
dty  and  County  of  Ban  Francisco;  John  J. 
Tan  Nostrand,  Judge. 

Action  by  Louie  Levin  againat  the  Pabst 
Brewing  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed. 

Heller,  Powers  &  Bbxman,  of  San  Francis- 
eo  (Sydxiey  SdUeBlnger,  o£  San  Frandaoo,  of 
coimiel),  Cor  app^nb  A.  A.  Sanderson,  of 
San  FrandBCO  (Harold  Id  Lerln,  of  San 
Francisco,  of  counsel),  for  respondrat 

SHAW,  J.  This  Is  an  appeal  from  a  Judg- 
ment against  the  defendant,  and  from  an  or- 
der denying  its  motion  for  a  new  trial. 

On  August  9,  1906,  the  plaintiff,  In  writ- 
ing, leased  to  the  defendant  a  parcel  of  land 
In  San  J'randsco,  "together  with  a  certain 
building  or  structure  to  be  erected  on  said 
property"  by  the  plalntUT,  at  the  monthly 
rental  of  $325,  for  the  term  of  five  years 
from  the  date  of  the  completion  of  the 
building.  The  contemplated  building  was 
completed  on  NoTember  10,  1906,  the  de- 
fendant took  and  held  possession  thereof 
from  that  date  until  February  10,  1909, 
when  It  tendered  possession  of  the  premises 
to  plaintifT,  vacated  the  same,  and  refused 
to  pay  any  rent  therefor.  The  present  ac- 
tion was  begun  on  March  20,  1909,  to  recov- 
er the  rent  for  the  two  months  beginning 
February  10  and  March  10,  1909. 

The  lease  contained  the  following  condi- 
tion: "It  iB  further  agreed  that  if  said 
building  to  be  erected  on  said  premises  by 
said  first  party  shall  be  ordered  to  be  taken 
down  or  razed  by  the  municipal  authorities 
of  said  dty  and  cotmty,  then  this  lease  shall 
thereupon  terminate,  and  that  neither  party 
thereto  shall  be  held  liable  or  responsible 
to  the  other  thereunder." 

There  was  nothing  in  the  lease  particular- 
ly spedfled  as  to  whether  the  building  to  be , 
erected  was  to  be  of  wood,  stone,  brick,  or 


Iron.  It  was  admitted,  bowever,  that  the 
building  erected  by  LevSn  was  of  a  cbarao- 
ter  not  permitted  In  the  district  In  which  It 
was  situated  by  the  fire  .ordinance  of  the 
dty  thai  In  force.  In  Janaatr,  IMS,  the 
board  of  supervisors  of  San  Frandaco  ex- 
acted an  ordinance  declaring  that  all  such 
buildings  OBCted  In  the  dtgr  after  April, 
1906,  "are  hereby  ordered  demolished  or  re- 
moved on  or  before  May  1, 1911^*'  and  direct- 
ing the  board  of  public  works  forthwith  to 
serve  notice  on  all  owners  and  lessees  of 
property  having  sudi  bull  dings  thereon,  and 
making  it  the  duty  of  said  txmrd  to  remove 
or  demoUsfa  soch  buUdlngs  If  the  owner  fail- 
ed to  do  ao,  as  provided  in  the  ordinance. 
Prior  to  Fdimary  iSK  1909,  the  board,  pur- 
suant to  this  ordinance,  gave  notice  to  Levin 
that  be  must  comply  thwewlth,  and  requlr- 
ing  the  removal  of  the  building. 

We  are  of  the  opinion  that  the  above- 
quoted  clause  of  the  lease,  taken  in  connec* 
tlon  with  the  facts  we  have  stated,  establish- 
es a  good  defense  to  the  action.  It  provided 
that  if  the  building  erected  "shall  be  ordered 
to  be  takm  down  or  razed"  by  the  dty  an* 
thorltles  **tlten  thtt  leate  «AoI)  thereupon 
terminate."  The  plaintiff  contends  that  the 
true  meaning  of  this  language,  as  applied  to 
the  ordinance  in  question.  Is  that  the  lease 
did  not  terminate  until  the  last  day  of  the 
period  allowed  the  owner  or  lessee  to  remove 
or  demolish  the  building.  The  argument  is 
that  an  order  made  on  January  9,  1908,  to 
remove  or  demolish  a  building  "on  or  before" 
May  1,  1910,  does  not  become  an  effectual 
order  until  the  latter  date,  and  hence  that 
it  is  not  uutU  that  date  that  the  clause  be- 
came operative  to  end  the  lease.  The  lan- 
guage, however,  is  clear  that  if  the  building 
is  "ordered"  to  be  taken  down  "then  this 
lease  shall  thereupon  terminate."  This  lit- 
erally means  that  It  terminates  when  the 
order  Is  made,  and  necessarily  implies  that 
It  does  not  continue  to  the  expiration  of  the 
time  allowed  in  which  to  obey  the  order. 

Under  the  drcumstances  existing  when 
the  lease  was  made,  this  Is  the  most  reason- 
able interpretation  to  be  placed  ufton  It 
The  great  fire  destroying  all  the  buildings  in 
the  central  part  of  San  Francisco  occurred 
in  April,  1906.  This  lease  was  made  in  Au- 
gust, 1906.  At  that  time  it  had  been  unoffi- 
cially eHrea  out  by  the  city  authorities,  and 
it  was  generally  understood  by  the  people, 
that  the  erection  of  temporary  wooden  build- 
ings In  the  burned  district,  but  within  the 
prohibited  limits,  would  be  allowed  for  the 
immediate  necessities  of  the  Inhabitants,  but 
that  they  would  be  subject  to  removal  at 
any  time,  if  the  board  of  supervisors  so  di- 
rected. The  period  of  this  indulgence  was 
undetermined,  and  it  was  obvious  that  it 
would  be  uncertain.  It  was  not  to  be  ex- 
pected that  when  such  direction  was  given 
it  would  be  for  the  Immediate  removal  of 
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such  bnlldlngB.  Good  policy  would  dictate 
that  a  reasonable  time  wonld  be  allowed  tor 
sacb  removal  after  tbe  order  therefor  was 
made.  It  would  not  be  fair  to  bind  tbe  ten- 
ant to  pay  rent  np  to  tbe  last  day  for  tbe 
removal  of  the  building,  wbere  sncb  removal 
was  to  be  made  by  the  lessor,  as  would  be 
tbe  case  here.  The  tenant  coqld  not  know 
when  bU  landlord  would  decide  to  remove 
the  building,  and  be  might  be  put  to  great 
harm  and  loss  by  a  sudden  notice  to  that  ef- 
fect by  the  lessor.  To  avoid  these  contingen- 
cies the  clause  was  advisedly  so  drawn  as 
to  end  the  lease  with  the  making  of  a  mu- 
nicipal ordo*  directing  the  removal  of  tbe 
buildings.  If  tbe  tenant  should  then  hold 
over,  another  clause  of  the  lease  provided 
that  such  holding  should  be  a  tenancy  from 
month  to  month  only.  If  he  vacated  tbe 
premises,  the  owner  could  thereupon  remove 
the  buildings,  occupy  them  himself  or  lease 
them  temporarily  until  it  was  convenient  for 
him  to  remove  them,  and  thus  no  injustice 
would  be  done  to  him.  The  defendant  did 
not  vacate  tbe  premises,  but  continued  to 
occupy  them  for  13  mouths  after  tbe  termi- 
nation of  the  lease  and  paid  the  rent  month- 
ly. This  was  a  holding  over  after  the  ter- 
mination of  the  lease,  and  under  the  clause 
referred  to  it  became  a  tenancy  from  month 
to  month. 

There  might  be  some  doubt  whether  the 
defendant  bad  the  right  to  terminate  this 
tenancy  from  month  to  month  on  February 
10,  1909,  except  upon  a  notice  to  that  effect, 
given  one  month  in  advance.  Civ.  Code,  i 
1946.  No  such  previous  notice  appears  to 
have  been  given.  A  notice  given  on  Febru- 
ary 10,  1909,  would  not  terminate  tbe  lease 
until  March  10th,  and  the  toiant  would  be 
liable  for  the  rent  for  that  month,  If  a 
proper  suit  had  been  begun  therefor.  But 
the  plaintifiF  does  not  sue  upon  such  liabil- 
ity, and  the  question  is  not  involved  in  this 
acUon.  The  complaint  was  filed  on  March 
20,  1909.  It  declares  upon  the  lease,  stating 
that  tbe  rent  was  therd>y  made  payable  in 
advance,  and  that  the  rental  payable  on 
ruary  lOtb  for  the  ensuing  month,  and  that 
payable  on  March  10th  for  tbe  month  ending 
Aivll  lOtJi,  were  due  and  nupald.  It  does 
not  allege  a  holding  ova,  or  a  tnancy  from 
month  to  month,  or  an  occupancy  or  pos- 
session for  eithw  of  tlieae  monUi&  It  aa- 
Bumes  that  tbe  lease  had  not  terminated, 
and  tbe  actkm  la  to  recover  fbe  advance  rent 
due  by  tbe  ezpreaB  oovenanta  of  the  lease; 
No  claim  for  recovery  Is  made,  except  upon 
tbe  theory  that  the  tease  was  still  In  force 
when  the  suit  was  begun.  The  lease,  as  we 
have  heretofore  stated,  terminated  when  the 
order  for  tbe  removal  of  tbe  buildings  was 
made,  and  tbe  dause  relating  to  such  order 
deelarea  that  upon  audi  termination  neither 
party  shall  be  liable  to  the  other  under  the 
leaasb  Tb»  deCendant  tiierettore  la  not  liable 


upon  the  obligaUbn  set  fotth  fit  tlie  (iom- 
plalnt  We  therefore  find  it  unnecessary  to 
determine  the  question  whether,  under  a 
proper  pleading.  In  any  event,  it  would  be 
liable  for  the  month  ending  March  10,  1900. 

There  is  a  suggestion  that  the  lease  is  In- 
valid, because  it  Is  a  contract  to  erect  a 
building  of  a  character  forbidden  by  the  fire 
ordinance,  and  therefore  contrary  to  the  pol- 
icy of  express  law.  Clv.  Code,  H  1608, 1667. 
Our  conclusion  that  the  defendant  is  not  lia- 
ble for  the  r^t  under  the  lease,  even  If  It  Is 
valid,  makes  it  unnecessary  to  decide  about' 
its  legality. 

Tbe  Judgment  and  order  are  reversed. 

We  concur:'  ANGELLOTTI,  J.;  SLOSS, 
J.;  MBLTIN,  J.i  HBNSHAW,  J. 


OOPELAND  et  aL  v.  FAIRYIBW  LAND  * 
WATER  GO.  et  aL    (U  A.  8,188.) 

(Supreme  Oonrt  of  California.   March  20, 

1913.) 

1.  Pbofbktt  (I  4*)— "Real  Pbopwii''— "Wa- 
na." 

Water  stored  by  an  irrigation  company  in 
its  reservoir  was  real  property,  the  right  to 
use  which  could  become  appurtenant  to  land. 

[Ed.  Note.— For  other  cases,  see  Property, 
Gent  Dig.  H  4-6;  Dec  Dig.  I  4.*' 

For  otiier  definitions,  see  Words  and  Phrase^ 
vol.  7,  pp.  6889-6961;  vol.  8»  pp.  7409,  7410J 

2.  Watkbs  and  Watkb  Coubsbs  a  249*)— iB* 

BIOATIOR  COHPAKT— CoifTBAOT— GOHBTBUO- 

noir. 

A  controversy  having  arisen  between  tbe 
F.  Water  Company,  which  was  obligated  to 
supply  plaintiffs  with  water  (or  irrigation,  and 
the  H.  Water  Company,  relative  to  their  re- 
spective interests  In  the  waters  of  a  river,  they 
made  a  compromise  agreement  for  the  division 
of  such  waters,  which  agreement  contained  a 
clause  providing  that  the  H.  Company  should 
sell  water  to  the  F.  Company  if  at  any  time 
the  latter  should  have  Insufficient  water  to  sup- 
ply and  irrigate  Its  lands.  Held,  that  this  was 
at  most  a,  mere  executory  agreement  for  sales 
of  water  to  be  effective  at  tbe  option  of  tbe  F. 
Company,  and  did  not  transfer  to  It  any  right 
In  the  water  supply  of  the  H.  Company,  and 
hoice  pUintiffs  bad  no  right  In.  the  water  be- 
longing to  the  H.  Company. 

lEd.  Note.— For  other  cases,  see  Waters  and 
Water  Conzaes,  Dec  Dig.  |  249.*] 

8.  Watees  ahd  Waixb  Coitbsbs  (|  247*)— Ik- 
aiOATioN  —  Beivobcuibnt  of  Oohtbaot-^ 

INCHES. 

Where,  until  recently,  no  water  was  ever 
demanded  under  a  contract  executed  between 
two  water  companies  in  1887,  which  contract 

{troTlded  that,  If  the  water  supply  of  one  proved 
Dsnfflcient  at  any  time,  it  snoald  be  supplied 
with  water  by  the  other,  the  right  to  enforce 
the  contract  in  equity  was  barred  by  laches; 
tbe  supply  having  always  been  insofflc^ent 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Cbuzaes,  dent  Dig.  |  814;  Dec.  Dig.  | 
247.*1 

4.  WaTKBS  ARD  WATBB  COUBSBfl  (l_2^>— 

Public  SsavioB  CoapoaATioif  —  Duty  to 
SupPLT  yv  ATCB— Manoatort  Ivjwaaov. 
A  public  service  coq>orati(Hb  engand  In 
distributing  water  to  tbe  public  for  Irngatlcm 
purposes,  nUi  not  be  required  to  fumlsh  watte 
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to  landi,  wHen  It  b  not  iboim  tiut  the;  ue 
vitiiin  the  area  to  which  the  water  haa  been 
dedicated,  or  are  entitled  to  such  water,  or 
that  the  compaay  had  any  eurplns  to  supply  to 
lands  not  within  the  original  dedication. 

fEd.  Note.— For  other  casefl,  see  Watera  and 
Water  Courses.  Dec  Dig.  f  249.*] 

5.  Waters  and  Wateb  Ootman  (|  2B2n— Ib- 

BISATZON— TRAHSRB  OT  BlPAXIAIt  WATEB 
BrOHT. 

Where  a  land  company  owned  a  tract  of 
land  abutting  on  a  rirer,  and.  having  acquired 
as  a  riparian  right  a  water  right  which  extend- 
ed to  every  part  of  the  tract,  organized  another 
corporation  as  a  mere  holdiu  company  of 
which  it  retained  control,  and  to  which  It 
transferred  the  water  right,  and  where  it  then 
sold  the  land  in  small  parcels,  giving  with  each 
parcel  a  certificate  of  stock  in  water  corpora- 
tion, which  certificate  declared  that  the  holder 
Was  "entitled"  to  a  certain  part  of  the  water 
"belonging  to"  the  corporation,  the  pnrchaser  of 
each  parcel  became  vrated  with  a  proportionate 
part  of  the  ripariaii  right  <Mrlgiiuul7  held  by 
the  land  company. 

.  !.  Note.— For  other  caaes^ee  Watm  and 

later  Coortea,  Dea  Dig.  |  2S2.*] 

a.  Waters  and  Watib  Coubbbs  (S  ISS*}— Tb- 
BiOATioN— Tbahbixb  Or  W ATXB  Bioap— T A- 

Tbe  tmifer  at  a  water  right  to  an  Irriga- 
tion dbtrlct^  which  had  no  le^  existence,  was 
void  and  the  title  remained  in  the  transferror. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Cbaiaes,  Gent  Dig.  H  168-160;  Dec 
Dig.  I  IBS.*]  . 

7.  TxRANOT  nr  Cowion  (|  1K*>— Adtbbse 
Possession— Watbb  Rioht& 

Where  a  land  company  and  the  purchasers 
of  parcels  of  land  from  It  were  tenants  in  com- 
mon of  a  water  right,  and  the  company  occn- 
pied,  as  to  tbe  purchasers,  the  relation  of  trus- 
tee of  the  water  right,  the  mere  fact  that  the 
company  took  possession  of  waterworks  owned 
by  another  corporation  and  acquired  title  to 
same  by  adverse  possession  as  agaioat  the  cor- 
poration did  not  divest  the  purchasers  of  their 
title  in  the  water  right;  it  being  essential  to 
any  possession  adverse  to  the  purchasers,  that 
the  company  distinctly  informed  them  that  it 
repudiated  their  claim  to  a  share  of  the  water 
and  that  It '  claimed  adverse  title  to  all  the 
water. 

[Sd.  Note.— For  other  CMea,  see  Tenancy  In 
Common,  Oent  Dig.  H  42-02;  Dec.  Dig.  | 
16.*] 

&  TniAnor  xtt  GoioroH  (|  16*)— Advibbx 
Possession— Wateb  Rights.  ^ 
' '  That  a  company,  which  was  a  tenant  in 

common  of  a  water  right,  with  purchasers  of 
taad  from  it,  and  occupied  toward  them  the  po- 
sition Of  trustee,  imposed  a  charge  upon  them 
for  water  did  not  make  ito  possession  of  the 
water  right  adverse,  whera  the  original  sale 
agreement  Imposed  upon  tha  purchasers  a  du- 
ty to  i^j  a  part  of  toe  expenses  of  re);>air  and 
distribution,  and  the  circumstances  under 
which  tbe  cham  was  made  were  such  that  they 
could  reasdnamy  presume  that  it  represented 
merely  their  share  of  the  expense. 

[Ed.  Ifote.— For  other  cases,  see  Tenancy  In 
Common,  Cent.  Dig.  11  42-62;  Dec.  Dig;  | 

.  -    ■■  ■       ■  :  .-  • 

9.  Watrks  and  Water  Ooubsbs  (|  160*>— 

Wa'^^b  -  BiaHT— FOEnotUBB. 
CI  vwhere  a  company,  having  directed  water 
a^d  thereby  acquired  a  water  right,  sold  an  ib- 
terekt  tn  It  to  another,  and  thereafter  CMitln- 
aed  to  divert  the  water  for  the  raidee,  tiie  mere 
failan  of  the  vendee  to  demand  or  use  the  wa- 


ter did  not  forfeit  Us  right  thereto  to  the  ven- 
dor. 

[Bd.  Note.— For  other  eases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  H  174-183; 
Dec  Dig.  S  IM .♦] 

10.  Watehs  and  Wateb  Ooubsbs  Q  166*)— 
Waibe  Biqhi^Fobfeititbb. 

The  doctrine  that  an  easemmt  aoqnlfed  bf 
use  is  lost  by  mere  dlsnse  under  the  express 
Qrovieions  of  Civ.  Code,  {8  '811,  1411,  does  not, 
so  far  as  the  company  is  concemed.  apply  to  a 
water  right  acquired  from  a  eompsBy  eon- 
veyanee. 

fEd.  Note.— For  other  cases,  see  Waters  and 
Water  Conrses,  Cent  Dig.  ft  168^  174-188; 
Dec  Dig.  I  16ft*] 

In  Bank.  Appeal  from  Superior  Gonrt^ 
Riverside  County ;  F.  B.  Densmore,  Jndee. 

Action  by  William  F.  Cope  land  and  others 
against  the  Faindew  lAnd  Jb  Water  Com- 
pany and  another.  From  a  Judgment  for 
defendants,  and  denial  of  new  trial,  plalntMh 
appeal.  Afiirmed  in  part,  and  reversed  and 
remanded  in  part 

Parington  &  Adair,  of  BiTenddek  P.  N. 
Myers,  of  Los  Angeles,  and  Wm.  7.  Ooj^dasd, 
of  Biverside,  for  appellants.  GoUlec,  Cama- 
han  &  Craig,  of  lUvuslde^  for  respondenta 

SHAWp  J.  The  plaintllb  appehl  from  the 
judgment  and  ttota  an  order  denying  tta^ 
motion  for  a  new  tiiaL 

The  object  of  tfia  plalntlflV  actifm  was 
to  obtain  a  decree  declarlnc  that  tli^  wore 
eadi  oDtiaed  to  receive  from  the  EUrriew 
Land  ft  Wats  Company  sufficient  water  up- 
on their  respective  tracts  of  land  for  irriga- 
tion and  domeaUe  use  thereon,  npcm  p^ment 
of  diarges  sufficient  to  deflnr  flw  expenses 
of  keeping  up  the  water  system  and  dlstribnt- 
Ing  the  water,  and  to  enjoin  the  Falrview 
Company  from  demanding  or  collecting 
chaises  for  the  drilvery  of  swA  water  in  ex- 
cess of  tbe  sum  reasonably  necessary  for  the 
purposes  stated,  not  exceeding  10  c^ts  per 
indt  per  day  of  24  hours.  As  to  the  Lake 
Hemet  Water  Oompany,  they  aaked  a  decree 
declaring  that  they  were  oitltled  to  ^re 
in  the  water  of  that  company  whenerer  the 
water  of  the  Falrriew  Oompany  was  Insofll- 
cioit  to  sniqply  and  Inlgato  their  said  lands. 

The  court  adju^Uied  that  the  plalnQfCs  Ifo- 
Gunn,  Bradshaw,  Hart,  Blise  Beck,  Catherine 
Beck,  and  Emily  Compton,  as  to  certain 
lands  spedflcally  described,  had  no  rli^t  to 
dionand  or  receive  water  fran  either  defend- 
ant '  With  regard  to  the  oQuk  lands  de- 
scribeil  In  the  complaint^  the  judgment  was 
that  tbe  plalntUTs  are  eacb  entitled  to  the 
continuous  use  of  water  for  irrigation  and 
domestic  purposes  upon  their  respectiTe 
tracts  of  land,  to  b*  deUTored  to  them  the 
Fairrlew  Land  ft  Water  Company,  upon  the 
payment  of  sudi  legal  rates  and  tolls  as  shall 
be  idiaxged  tox  furnishing  the  said  water, 
but  that  none  of  the  plalntUb  had  any  rWit 
or  Interest  in  water  belonging  to  the  Lake 
Hemet  Water  Oompany.  The  right  of  the 
plaintUIk,  tfecpt  as  Bbon  ststed,  to  reoeiTa 
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water  from  the  water  wapB^  In  control  of 
tbe  Fftirvlew  Oompany.  on  payment  of  law- 
fully fixed  tolls,  was  oonoeded  by  Uuit  com- 
pany in  its  answer.  Thna  it  wUl  be  obserred 
that,  except  as  to  tbe  lands  first  mentioned, 
the  only  dispute  between  the  plalntlfEs  and 
the  defendant  ttte  Falrriew  land  &  Water 
Company  Is  whether  the  charges  which  the 
company  may  Impose  are  limited  to  the 
amount  necessary  to  cover  the  cost  of  keep- 
ing np  the  waterworks  and  distrlbutiiig  the 
water,  not  to  exceed  10  cents  for  eadi  inch 
per  day,  or  whether  the  company  may  charge 
a  greater  sum,  indodlng  reasonable  annual 
interest  upon  its  investmenL  And  the  main 
question  on  this  branch  of  the  case  is  wheth- 
er or  not  the  Fairrlew  Con^mny  is  the  owner 
of  the  water  itself  and  may  consequently  in- 
clude the  value  of  the  water  sup(^y  as  part 
of  the  investment  upon  which  it  is  entitled 
to  a  reasonable  return  as  part  of  its  charges 
for  delivering  water  to  the  plaintiffs. 

1.  We  think  the  claim  of  right  to  receive 
water  from  the  supply  belonging  to  t^e  Lake 
Hemet  Water  Company  Is  not  well  founded. 

[1  iJVe  cannot  agree  with  the  argument  on 
behaff'of  that  company  that,  as  its  water 
sai^ly  consists  of  water  stored  in  a  reservoir, 
such  stored  water  IB  personal  property  which 
cannot  be  ai^nrtenant  to  land,  in  support  of 
which  Heyneman  v.  Blake,  19  Cal.  594,  Is 
cited.  There  is  a  statement  In  the  opinion 
in  that  case  that  water,  when  collected  in 
reservoirs  and  pipes  and  thus  separated  from 
its  original  source,  Is  personal  property.  But 
this  declaration  cannot  be  accepted  as  sound. 
The  question  Involved  in  that  case  was  the 
question  whether  or  not  a  corporation  whlcb 
stores  water,  omdncts  it  ttirough  Qie  earth 
in  idpes,  and  sells  and  delivers  it  by  that 
means  to  the  inhabitants  of  a  city  on  their 
premises  is  engaged  in  trade  and  commerce. 
Unquestionably  it  is,  bnt  not,  as  is  there 
erroneously  said,  because  tbe  water  becomes 
personalty  when  thus  stored,  but,  as  is  far- 
ther said,  because  it  is  then  sold  for  a  price 
to  the  inhabitants.  Upon  delivery  for  house- 
hold use,  It  ondonbtedly  becomes  personal 
property,  being  then  com^detely  severed  from 
the  realty.  The  qnestlon  of  the  character  of 
water  as  property  was  fully  considered  in 
Stanislaus,  etc.,  Co.  v.  Bachman,  162  CaL 
725,  93  Pa&  808,  15  U  B.  A.  (N.  Sl)  868. 
Heyneman  v.  Blake  was  distinguished,  and 
tbe  remaA  therein,  above  referred  to,  was 
declared  not  to  be  the  law.  Water,  in  its 
natural  state,  la  part  of  the  land.  Like  any 
other  part  thereof,  it  may  become  personal 
property  by  beiag  severed  from  the  realty, 
but  not  ontll  thai.  When  it  is  sold  for  do- 
mestic use  and  delivered  by  means  of  pipes 
to  the  premises  In  the  usual  manner,  the 
idpes  themselves  are  fixtures  and  part  of  the 
realty,  and  this  severance  takes  place  when 
the  water  is  taken  from  the  pipes  by  the 
consumer.  In  the  case  of  water  for  irriga- 
tion, dellvwed  in  ditches  or  pipes,  the  sever- 
aneg  does  not  take  ^an  at  aU.  Tbe  wMer, 


by  that  use  of  it,  permeates  the  soli  and  re* 
mains  a  part  of  tbe  realty.  The  water  of  the 
Hemet  Company,  stored  in  its  reservoir,  is 
therefore  real  property,  tbe  right  to  the  use 
of  which  may  become  ajvortenant  to  land,  f 
[2]  Tliere  are  other  reasons,  however,  ad- 
vanced by  that  company,  which  fully  support 
tts  position.  Plaintiff's  claim  Is  based  wholly 
on  a  contract  dated  February  12,  1887,  be- 
tween the  Fairvlew  Land  &  Water  Company 
and  the  Lake  Hemet  Water  Company.  The 
theory  of  tbe  plalntUfs  is  that  this  contract 
vested  in  the  Fairvlew  Company  a  right  or 
interest  in  the  waters  belonging  to  the  Hemet 
Company,  and  that  by  mesne  conveyances, 
which,  for  the  present,  it  is  not  necessary 
to  state  In  detail,  a  proportional  share  of  this 
right  in  Uie  Hemet  water  became  vested  In 
the  plaintiffs.  We  think  the  said  contract 
did  not  vest  in  the  Fairvlew  Company  any 
interest  whatever  in  the  water  belonging  to 
the  Hemet  Company,  and  consequently  that, 
whatever  may  have  been  the  effect  of  the 
mesne  conveyances  above  mentioned  as  to 
other  waters,  the  plaintiffs  obtained  no  inter- 
est In  tbe  Hemet  water  which  can  now  be 
enforced.  At  tbe  time  that  agreement  was 
made,  the  Fairvlew  Company  and  the  Hemet 
Company  each  had  or  claimed  interests  in 
the  waters  of  the  San  Jacinto  river,  and 
there  was  some  conflict  as  to  their  respective 
rights.  The  main  purpose  and  effect  of  tbe 
agreement  was  to  segregate  and  define  the 
parts  of  the  stream  which  should  thereafter 
be  deemed  to  belong  to  e&cti  company  re- 
spectively, so  that  neitbw  should  thereafter 
have  any  right  or  claim  in  the  part  tlierein 
set  apart  to  the  other.  The  Hemet  Company 
ther^  qoittdalmed  and  released  to -the  Fair- 
view  Company  all  right,  title,  or  interest  In 
the  waters  of  two  tributaries  of  the  river 
known  as  Strawberry  creek  and  the  North 
fork  and  all  of  the  waters  of  the  South  fork 
below  a  certain  diversion  dam  to  be  construct- 
ed therein  a  short  distance  above  the  Junction 
of  the  South  fork  and  Strawberry  creek. 
The  Falrriew  Company,  in  turn,  quitclaimed 
to  the  Hemet  Company  all  right,  title,  or 
Interest  In  tbe  waters  of  the  South  fork 
above  the  said  diversion  dam.  The  clause 
under  whidi  the  plaintiffs  claim  was  as 
follows— the  Hemet  Company  being  the  first 
party  and  tbe  Fairvlew  Company  the  second 
party:  "And  said  party  of  the  first  part 
hereby  agrees  to  and  with  the  said  party 
of  the  second  part  that,  if  at  any  time  tbe 
water  hereinbefore  mentioned  of  said .  last- 
nanwd  party  shall  be  insufilcient  to  supply 
and  irrigate  its  lands,  tbe  said  party  of  the 
first  part  will  funfisb  water  to  said  party 
of  tbe  second  part  upon  tbe  same  terms  and 
price  it  furnishes  water  to  other  persons  by 
the  day  or  by  the  rim,  and  will  deliver  snch 
water  Into  the  pipes  of  said  parties  of  the 
second  part  on  tbeir  said  lands  at  such  polntf 
on  the  line  of  its  lApe  or  pipes  to  which  said 
parties  of  the  second  part  may  lay  th^ 
pipes.'*    This  danae  does  not  operate  to 
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tranafn  to  tbe  Fairrlew  Oompany  any  prop- 
erty ri^t  or  Interest  in  tbe  raivly  of  tbe 
Hemet  Company.  At  most,  It  Is  a  mere  exec- 
utory agreement  for  sales  of  water,  to  be 
elEectire  at  tbe  option  of  tbe  Falrvlew  Com- 
pany. As  an  agreement  to  sell  an  Interest 
in  property,  it  lades  tbe  essential  element 
of  certainty  as  to  tbe  property  which  Is  to 
be  delivered.  It  does  not  state  the  quantity 
of  water  to  be  famished,  nor  give  any  means 
of  determining  that  qnanttty.  Tbe  precise 
act  to  be  done  in  Its  performance  Is  not  dear- 
ly ascertainable.  It  is  therefore  incapable  of 
enforcement  against  any  q;>eclflc  prop^ty. 
Berry  t.  Woodbum,  107  CbL  SOS,  40  Pac. 
802;  Magee  r.  McHanos,  70  Cal.  666.  12 
Pac.  451 ;  Stanton  t.  Singleton,  126  GaL  604, 
50  Paa  146^  47  li.  B.  A.  334 ;  Meyer  t.  Qnig- 
gle,  140  OaL  498.  74  Pac.  40;  OIt.  Code,  I 
8S90,  snbd.  6;  2  Derlln  on  Deeds,  f  1010. 

[1]  rnrtbermore,  all  tight  of  action  to  ea- 
fOrce  the  contract  In  equity  is  clearly  barred 
by  laches.  Tbe  water  quitclaimed  to  the 
Fairriew  Company  was  always  insnffldent 
to  irrigate  the  Fairriew  tract,  yet,  for  tbe 
entire  period  from  the  making  of  tbe  contract 
in  1887  until  a  few  months  before  this  action 
was  begun,  no  water  was  ever  demanded 
under  the  contract  either  by  the  Fairriew 
Company  or  its  successors  in  interest  or  by 
any  of  the  plaintifb,  and  the  validity  of  the 
contract  as  a  conveyance  or  agreement  to 
convey  an  Interest  in  tbe  waters  of  the  Hem- 
et Company  was  never  at  any  time  recognized 
by  that  company.  The  action  was  begun  on 
October  29,  1908.  The  statutory  period  of 
limitation  bad  run  over  and  over  again.  For 
these  reasons  we  conclude  that  tbe  plalntlflb 
have  established  no  right  or  spedflc  interest 
in  the  watw  bdonging  to  the  lAke  Hoiut 
Water  Company. 

(4]  There  is  some  discussion  of  the  prop- 
osition that  the  Hemet  Company  is  a  public 
service  corporation  and  that  tlie  tdalnUfiCs, 
as  beneficiaries  of  the  public  use,  are  enUtied 
to  take  water  from  its  system.  There  is  no 
direct  evidence  that  tbe  Hemet  Company  is 
distributing  its  water  to  the  pubU(^  or  for 
general  us^  or  that  its  water  is,  or  has  been 
dedicated  to  the  use  of  tbe  public  or  any 
part  thereof.  But^  If  it  is  conceded  that  its 
water  is  devoted  to  the  public  use,  there  is 
no  evldmce  to  show  that  the  lands  of  tbe 
plalntUIs  are  within  the  area  to  which  such 
water  has  beoi  dedicated,  or  that  they  are 
oititled  to  water  from  that  system,  or  that 
tbe  company  has  any  surplus  to  apply  to 
lands  not  within  the  original  dedication.  See 
EUldreth  v.  Montedto,  etc.,  Co.,  139  Gal.  20, 
72  Pac.  395 ;  Thayer  v.  Oallfomia  Dev.  Oo.,  164 
Cal.  — ,  128  Pac.  21.  It  follows,  from  these 
considerations,  that  tbe  Judgment  and  order 
appealed  from,  so  far  as  tbe  lAke  Hemet 
Water  Company  is  concerned,  M  correct 
and  should  be  affirmed. 

[S]  2.  For  a  proper  understanding  of  the 
dlSeraices  between  the  plaintuts  and  the 
Falrvlflw  I«nd  ft  Water  CDmiianyp  a  more 


elaborate  statement  of  flacts  la  necessary. 
There  is  no  substantial  conflict  in  tbe  evi- 
dence as  to  the  tacts  about  to  be  stated.  In 
the  early  part  of  tbe  year  1887,  that  com- 
pany, which 'we  will  hereafter  designate  tbe 
Fairview  Company,  was  tbe  owner  of  a  tract 
of  land  containing  2,897  acres  of  land  known 
as  tbe  Fairview  tract,  abutting  upon  the  San 
Jacinto  river  and  being  a  part  of  a  larger 
tract  comprising  a  Mexican  grant  known  as 
the  Rancho  San  Jacinto  Yieja  This  tract 
b^g  riparian  to  the  stream,  the  company 
had  tbe  right  to  use  the  water  upon  tbe  land 
and  to  that  extent  it  owned  an  interrat  in  the 
waters  of  the  river.  Its  right  was  limited  to 
tbe  portions  of  tbe  stream  quitclaimed  to  it 
by  the  contract  hereinbefore  mentioned  be- 
tween it  and  the  Hemet  C<mipany,  but  it  was 
obviously  a  riparian  right  Tlie  land  and  tlie 
water  together  were  very  valuable;  separate- 
ly, tbe  land,  at  least,  was  comparatively 
worthless.  Tbe  Fairview  Company  adopted 
the  plan  of  selling  tbe  land  In  parcels  to- 
gether with  a  share  of  the  water,  charging  a 
lump  sum  for  each  parcel  of  land  combined 
with  a  proportionate  share  of  the  vrater.  For 
this  purpose  it  had  the  land  surveyed  and 
subdivided  partly  into  town  lots  and  partly 
Into  parens  of  20  acres  each.  Thereupon  it 
announced  that  It  had  a  water  sowly  for 
the  use  of  such  land;  that  It  would  pipe  such 
water  to  eatdi  pared  ttiereof  so  surv^ed; 
and  that  it  would  sell  the  land  with  Oa  right 
to  receive  a  prwOTttonate  share  of  the  water 
for  use  thereon  at  ttu  prices  fixed,  lu  order 
to  cany  oat  this  plan  rei^ectlng  tiie  water, 
the  Fairview  Company,  tiiroui^  Ita  board  of 
directors,  orj^ised  a  subsidiary  company, 
called  the  Florida  Water  Oompany,  with  a 
capital  atoOt  ta  20,000  shares  ot  tbe  nominal 
par  value  of  fS  each.  To  the  Florida  Com^ 
pany  It  cmv^ed  all  ot  its  rights  in  the  watu 
of  tile  San  Jacinto  river  and  its  tributaries 
aforesaid,  receiving  in  exdiange  thcvelbr  all 
the  said  8to<A'Of  the  Florida  Water  Oom- 
pany, except  50  diaxfls  -wtMb  were  retained 
to  be  used  to  qualify  persons  to  act  as  di- 
rectors and  which  ware  according  Issued  to 
persons  designated  by  tbe  Fairview  Ochu- 
pany,  who  thereupon  became  directors  of  the 
Florida  Company.  The  cwtiflcatea  Issued  by 
the  Florida  Oompany,  as  evidence  of  Its 
shares  of  stock,  each  declared,  in  substance, 
tliat  for  each  share  of  such  stock  the  holdw 
thereof  was  entitied  to  one  twoity-thousandth 
part  of  the  water  belonging  to  the  Flori- 
da  Oompany.  ^us,  in  effect,  the  water  right 
attached  to  this  land  became  tbe  property  ot 
such  stockholders.  The  purpose  of  the  Fair* 
view  Oompany  In  organising  this  auxlUary 
company  was  to  fadlitato  the  sale  of  a  pro- 
portional part  of  tbe  water  right  with  each 
sale  of  the  parcel  of  land.  Accordingly  each 
agreement  of  sale  provided  that  five  shares 
of  said  stock  would  be  sold  with  dich  acre 
of  land  and  one  share  with  eacb  town  lot, 
and  that  the  Falrrlaw  Oompany  wonld  ptpa 
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the  water  to  each  pareeL  Am  the  parcels 
wtfe  conveyed  to  Qke  reapectlTe  purchasera, 
the  stock  was  transferred  in  accordance  with 
the  agreonent  The  agreement  also  provided 
that  the  stockholders  of  the  Florida  Oom- 
pany  most  thereafter  bear  the  expense  of 
keeping  ap  the  water  systcon.  The  Falrvlew 
Company  atlll  remained  the  holder  of  a  ma- 
jority of  the  stock.  Bach  purchaser  of  land 
la  this  manner  boaght  and  paid  for  his  due 
proportion  of  the  water  right  The  money 
tot  tile  ccmstructirai  of  dams  and  conduits 
necessary  for  the  dlverston  and  dlstilbutkHi 
of  the  water  to  the  several  parcels  was  for- 
nlsbed  bj  the  Falrvlew  Gompany,  partly 
before  and  partly  after  It  deeded  Its  water 
rights  to  tlu  Florida  Oompany.  That  deed 
was  dated  May  20,  1887,  but  it  was  not  ac- 
knowledged untU  Aivn>t  S,  18ST. 

UntU  tbe  year  U02,  the  directors  of  the 
Florida  Company  distributed  the  water  to 
the  parcels  of  land  which  bad  thus  been  sold 
by  the  Falrvlew  Company.  These  directors, 
were  elected  by  the  Falrvlew  Oompany 
throng  Ita  ownership  at  a  ma^rity  of  the 
stock  of  the  Florida  Oompany,  and  they  act- 
ed at  all  times  In  harmony  with  the  wishes 
of  the  directors  and  managers  of  the  Falr- 
vlew Gcnnpany.  Up  to  ttils  time  no  qieclflc 
charge  appears  to  have  been  made  for  the 
distribution  of  water,  bat  there  were  occa- 
sional asseasmeats  upon  the  stock  c£  tba 
Florida  Oompany  to  pay  expenses,  and  they 
were  paid  by  the  re^ieetiva  stockholders 
without  objection.  The  oqiense  of  keeping 
op  the  repairs  of  the  water  intern  was,  for 
the  most  part,  i>ald  1^  the  Falrrtow  Oom- 
pany* whether  out  of  these  assessments  or 
not  does  not  appear.  In  1892  there  was  an 
attompt  made  under  the  state  law  to  organ- 
ise an  Irrigation  district  In  that  vicinity.  In 
November  of  that  year  the  Falrvlew  Com- 
pany made  a  formal  transfer  of  all  the  stock 
whldb  It  then  owned  In  the  Florida  Company, 
being  some  14,800  sharee,  to  the  irrigation 
district,  taking  In  exchange  tberefdr  bonds 
punKMTtlng  to  have  been  Issued  by  said  dis- 
trict At  that  time  It  was  supposed  that  the 
irrigation  district  had  a  legal  existence. 
Thereafter  the  directors  of  the  Florida  Oom- 
pany were  elected  by  persons  claiming  to 
act  as  directors  of  the  Irrigation  district  so 
called ;  they  being  In  control  of  a  majority 
of  the  shares  of  the  stock  of  the  B^orida 
Company,  and  these  Florida  Oompany  direc- 
tors continued  to  distribute  the  waters  of  the 
system  to  Qie  respective  owners  In  proportlcm 
to  their  interest  This  method  continued  until 
July,  1890.  During  this  pwlod  it  was  found 
necessary  to  make  diarges  against  the  water 
users  for  the  expense  of  repairs  and  service, 
and  sudi  charges  vrere  made  and  paid  with- 
out objection  by  the  plaintUFa.  Some  time 
after  the  supposed  organisation  of  the  dl*- 
trict  its  legality  was  attacked  by  an  action 
tat  that  purpose,  and  on  Jtily  11,  1899,  the 
aoperlor  court  of  Btrarslde  coonty  adjudged 


that  It  had  not  been  legally  wgaalied,  and 
never  had  a  legal  existence.  Its  bonds  wore 
therefore  utterly  void.  At  the  same  time 
the  Florida  Company  practically  ceased  to 
act  as  a  owporatlon  and  abandoned  all  ri^t 
or  claim  to  the  waterworks  known  as  the 
FlOTlda  systnn  and  to  tt»  water  rights  previ- 
ously conveyed  to  it  tqr  the  EUrvlew  Company. 
The  Falrvlew  Company  thereupon  took 
charge  of  the  water  system  and  tliencefor* 
ward  managed  and  controlled  th*  same,  di- 
verting and  distributing  the  waters  to  the 
parcels  of  land  which  it  had  previously  scdd 
with  water  sto(^  Uixm  taking  duu^  there- 
ot  it  gave  notice  to  each  of  suds  landowners 
that  It  had  tatoi  ctmtna  of  tb»  system  and 
would  distribute  the  water  to  tbxm  ta  such 
quantities  as  they  might  desire,  upon  pay- 
ment of  charges  to  be  Imposed.  It  oontinned 
to  do  so  from  that  time  until  shortly  before 
this  action  was  begun,  without  any  objectloa 
or  diqmte  arising  between  it  and  the  plain- 
tUEs.  Gonceming  tba  amount  of  the  cSiarges 
to  be  in^oaed,  there  Is  no  evidence  that  it 
g&ve  notice  to  flie  plaintiffs  that  it  dabned 
the  right  to  charge  for  any  other  purposes 
than  to  cover  the  cwt  ot  repairs  and  a  rea- 
sonable diarga  tor  the  expoue  of  dlstribu- 
tUm.  Nor  did  It  at  any  time  deny  that  the 
several  plaintiffs  had  the  right  nnder  the 
sales  of  land  with  the  Florida  Water  Com- 
pany stock,  by  which  their  lan^  wwe  orig- 
inally acquired,  to  participate  in  the  use  of 
the  water  belonging  to  the  system.  It  did, 
however,  fix  its  charges  according  to  tim 
quantity  of  water  delivered,  and  made  no 
attempt  to  apportion  the  water  between  the 
several  landowners  In  proportion  to  their  re- 
spective shares  of  Florida  stock.  But  it  never 
announced  or  notified  the  landowners  that 
this  was  done  In  r^udlatlon  or  denial  of 
their  title  to  a  share  of  the  water. 

Upon  these  evidentiary  facts  the  court  de- 
clared in  Its  findings  that  the  Falrvlew  Com- 
pany did  not  sell  the  lands  In  question  to- 
gether with  water  fi>r  irrigation  and  domes- 
tic use  thereon;  that  the  Florida  Company 
was  not  formed  to  hold  and  control  the  water 
for  the  convenl^ce  of  the  Falrvlew  Com- 
pany ;  that  there  was  no  intention  that  the 
Florida  Company,  in  taking  title  to  the  water, 
should  act  as  agent  of  the  Falrvlew  Company 
to  distribute  said  water  to  the  purchasers  of 
land  from  said  Falrriew  Oompany ;  that  the 
Falrvlew  Company  did  not  control  the  ap- 
pointment of  officers  and  ag«its  of  the  Flori- 
da Company  or  the  election  of  Its  directors 
or  direct  its  policy  and  business  up  to  the 
year  1892;  that  the  certlflcates  of  stock  In 
the  Florida  Company  declared  that  each 
owner  of  a  share  was  entitled  to  one  twenty- 
thousandth  part  of  the  water  owned  by  that 
company,  but  that  in  tact  such  bolder  did 
not  thereby  become  entitled  to  said  share  of 
said  water ;  and  that  from  the  time  the  Fair- 
view  Oompany  took  possession  of  the  water 
son^  and  water  system  on  July  11,  1809^ 
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until  the  begbmlng  of  this  action,  lU  pos- 
seaslon  was  adverse,  not  only  to  Uie  Florida 
Company,  but  also  adrerse  to  all  claim  of 
the  plalntUb  or  either  of  them  to  a  right  or 
share  in  said  water  supply,  and  that  its  said 
possession  was  under  a  <dalm  bj  the  Falr- 
view  Company  that  it  was  the  absolute  owner 
of  Oie  water  and  had  the  right  to  impose 
Charges  for  the  sale  or  delWeiy  thereof  to 
the  plaintiffs  in  excess  of  the  amount  re- 
quired for  the  expenses  of  keeping  up  the 
system  and  a  fair  remuneration  for  tiie  serv- 
ice, and.  In  effect,  that  the  Fairvlew  Com- 
pany was  the  absolute  owner  of  the  water 
and  water  supply,  so  far  as  the  charges 
therefor  were  concerned.  We  think  that 
these  findings  are  contrary  to  the  legal  effect 
of  the  facts  we  have  stated. 

The  water  right  In  question  was  a  riparian 
right  arising  from  the  fact  that  the  lands 
abutted  upon  the  river.  It  originally  extend- 
ed and  attached  to  every  part  of  the  Fair- 
view  tract  The  device  of  organizing  the 
Florida  Water  Company,  transferring  to  it 
the  water  right,  receiving  immediately  from 
it  certificates  of  stock  declaring  the  holder 
of  each  share  entitled  to  a  proportional  part 
of  the  water  right,  and  thereupon  selling  the 
land  in  parcels  together  with  a  proportional 
number  of  the  shares  of  stock,  was  a  scheme 
for  the  apportionmrat  of  the  water  right 
to  the  several  parcels  of  land  so  that  each 
could  thereafter  be  conveniently  sold  with  its 
proper  share  of  the  water  right  In  effect  it 
pr^erved  the  riparian  right  to  the  several 
parcels  of  land,  regardless  of  their  proximity 
to  the  stream*  and  vested  in  the  owner  of 
eadi  pared,  as  soon  as  it  vras  sold  to  him, 
a  itroportlonal  part  of  the  riparian  right 
orlgliiaUy  held  by  the  Fair^w  Company  in 
the  waters  of  the  stream.  £,llut  sudi  ripa- 
rian right  can  be  thus  jtresored  in  parcels 
which  do  not  border  upon  the  stream  when, 
by  the  conveyance  they  are  severed  from  the 
original  riparian  tract  la  fully  settled 
the  decisions  In  this  state.  Strong  v.  Bald- 
win, 164  Cal.  167,  S7  Pac.  178,  12&  Am.  St 
Bop.  149;  Rose  v.  Meamer,  142  Cal.  828,  76 
Fac.  e06;  Anaheim,  etc.,  Oo.  t.  Fuller,  160 
CaL  S81.  88  Paa  978,  U  U  B.  A.  (N.  1062; 
Terdugo,  etc.,  Oo.  r.  yerdng(^  152  CaL  66% 
96  Fac.  1021;  Hudaoa  t.  DaUey,  166  CaL  824, 
106.Faa74&  Howfarsn^anappwtlonment 
or  transfer  Is  good  against  owners  of  other 
riparian  lands  upon  the  same  stream,  not 
part  of  the  tract  from  which  such  parcels 
are  conveyed,  we  need  not  consider,  since 
ncne  of  audi  other  own^  an  parties  to  or 
concerned  in  this  anitn 

The  certificates  of  stock  declared  that  the 
holder  thoeof  was  ''entitled'*  to  a  certain 
part  of  the  water  "bdonglng  to"  the  Florida 
Wator  Company.  The  dear  Intent  ot  this 
language  and  its  legal  dTect  was  to  transfer 
to  the  holder  the  title  to  that  part  of  the 
watw,  the  same  title  which  the  Florida  Com- 
pany held  at  the  tima,  Tba  £lorida  Com- 
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pany  paid  no  consideration  for  the  watw, 
ezc^t  by  the  Issuance  of  this  stock  to  its 
vendor.  Its  holding  of  the  title  during  the 
Inflniteslnial  point  of  time  between  its  recdpt 
of  the  conveyance  of  the  water  and  the  deliv- 
ery of  these  certificates  in  exchange  was  a 
holding  as  a  naked  trustee  for  the  benefit  of 
its  vendor,  the  Fairvlew  Company.  That 
holding  did  not  change  the  nature  of  the 
right  nor  divest  tlie  beneficial  interest  therein 
from  the  Fairvlew  Company,  which  still  re- 
mained the  owner  of  the  land.  When  there- 
after the  Fairvlew  Company  sold  parcels  of 
the  tract  to  the  plaintiffs  and  others  with 
the  accompanying  certificates  of  stock,  the 
right  to  a  share  of  the  water  passed  to  the 
purchaser  and  it  remained,  as  before,  a 
riparian  right  growing  out  of  the  situation 
of  the  Fairview  tract  as  land  abutting  the 
stream.  When  snch  parcels  were  sold  in  this 
manner,  with  the  certificates  of  stock  carry- 
ing the  water  right,  the  Fairview  Company 
immediately  became  a  tenant  in  common  of 
the  water  right  with  the  purchaser;  each  be- 
ing entitled  to  his  proportional  share  therein. 
As  the  Fairvlew  Company  had  actual  control 
of  the  operations  of  the  Florida  Company, 
by  reason  of  the  fact  that  it  held  a  majori^ 
of  the  stock  and  did  in  fact  select  its  direc- 
tors, and  as  by  that  means  it  was  In  practi- 
cal control  of  the  waterworks  and  the  dis- 
tribution of  the  water  for  the  benefit  of  all 
the  owners  thereof,  it  stood  in  the  rdatlon 
of  trustee  for  the  owners  of  the  several  par- 
cels of  land  so  conveyed.  During  the  time 
the  persons  In  control  of  the  Irrigation  dis- 
trict selected  the  directors  of  the  Elorida 
Company,  they  occupied  a  simliar  trust  rela- 
tion to  the  several  landowners. 

[I]  It  Is  iHX>per  to  consider  in  this  conne<s 
tlon  the  effect  of  the  purported  transfer  of 
the  stock  to  the  Irrigation  district  The 
authorities  are  anparently  unanimous  to  the 
effect  that  a  contract  purporting  to  transfw 
property  to  a  flctitions  person,  or  to  one  who 
is  dead  at  the  Uaao,  or  to  a  corporation  hav- 
ing no  legal  exlatnu:^  passes  no  title  at  all, 
but  that  the  title  to  the  proper^  attonpted 
to  be  transferred  remains  in  the  tnmsf error. 
MueUngum  Go.  r.  Ward,  IS  Ohks  127, 42  Am. 
Dec.  191;  Hunter  t.  Watson,  12  OaL  876,  78 
Am^Dec.648;  Phelan  t. San  Francisco, 6 OaL 
641;  Jackaon  v.  Gory,  8  JohnsL  (K.  T.)  888; 
Donthltt  T.  Stlnson,  63  lib.  278;  HarrUaan 
r.  Southam,  16  Ind.  190;.  There  are  cases 
bdding  that  it  the  corpwratlw  has  a  legal 
utBtsQCe,  bat  la  merely  Incapable  of  holding 
the  particular  property,  the  transfer  Is  good 
as  to  all  persons  exe^t  the  state  which  cre- 
ated the  oonwration.  But  this  exception 
has  no  relatloa  to  this  case,  for  here  the 
irrigation  district  never  bad  a  legal  exist- 
ence. The  result  Is  that  the  transfw  to  the 
irrigation  district  was  wholly  void,  and  the 
le^l  title  to  the  stock,  notwithstanding  that 
transfer,  remained  In  the  Fairvlew  Company, 
and  it  Is  now  the  cmagfr  thereof,  with  the 
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corresixnidinff  shares  of  the  water  right 
wbich  fbey  carry.  Wben,  therefore,  In  Jtily, 
1889,  the  Falrrlew  Company  took  possessifm 
of  the  waterworks  of  the  Florida  water  lya- 
tem,  It  still  remained  a  tenant  In  common  of 
the  water  right  with  the  other  landowners 
In  the  Falrrlew  tract,  and  it  stUl  stood  In  the 
rdatlon  of  a  tmatee  to  them  with  regard  to 
tbe  control  of  the  waterworks  and  the  dls- 
tribntion  of  the  common  snpply  of  water. 

[7}  It  may  be  conceded  that  the  act  of  the 
Falrrlew  Company  in  taking  poasesalon  of 
the  waterworks  in  1899  and  thoeafter  hold- 
ing the  same  and  eontlnnlng  the  op^tlon 
ttiereof  was  adverse  to  the  right  and  title  of 
the  FlOTlda  Company  th^to,  and  that,  after 
•nch  poBsesaion  had  contlnned  for  five  years 
wlthoat  IntemiptloD,  whatever  rig^t;  title, 
or  Interest  the  Flmlda  Company  had  to  the 
waterworks  or  to  the  wator  supply  there- 
upon passed  to  and  became  vested  in  the 
Falrview  Company.  This  fact,  however,  does 
not.  Itself,  diveet  the  title  and  right  of  the 
plalntlffB.  Tbe  Florida  Company  had  the 
tlUe  to  the  waterworks  and  pipes,  whether 
as  trustees  or  otherwise,  It  is  not  important 
to  determine.  But  It  did  not  hold  the  title 
to  the  watw  rl^t  or  to  the  water.  That 
tttte,  aa  we  have  seen,  had  passed  to  the 
luOdm  of  tSn  certificates  of  stodc,  and  Uie 
y^aintlflB  and  the  Falrrlew  Company  were 
tenants  in  conmum  thweof.  In  order  to 
make  the  posaession  of  the  Falrrlew  Com- 
pany adverse  to  the  plalntlffB  and  to  their 
rt^  and  title  to  the  water  thns  acquired  br 
than,  it  was  necessary  for  the  Falrvlew  Com- 
pany, occapylng,  as  it  did,  Hba  position  of 
trustee  towards  plaintiffs,  and  tenant  In  com- 
mon of  the  water  snroly  with  them,  to  dis- 
tinctly inform  them  that  It  repudiated  their 
claim  and  rl^t  to  a  share  of  the  water, 
imder  their  water  stock,  and  fiuit  It  claimed 
tbe  ovnsnOilp  of  all  the  water  adverse  to 
their  title.  If  it  claimed  the  right  to  impoae 
charges  to  cover  more  than  the  coat  of  up- 
keep and  a  Mr  charge  for  the  sorvloe  of  ad- 
ministering the  system,  U  was  necessary, 
under  these  drcamstances,  that  it  should 
make  soch  claim  clearly  known  to  the  ^aln- 
tlffk  and  give  them  notice  that  its  diaries 
were  tm  other  purposes;  otherwise  its  om- 
duct  in  taking  possession  of  the  works  and 
distributing  the  water  for  all  concerned 
would  not  be  adverse  to  the  title  of  the 
^alntUEs  and  their  ri|^  to  receive  a  pnq^ 
tlon  thereof. 

[I]  The  mere  fact  that  durgss  were  im- 
peded did  not  make  its  possesslmi  adverse. 
Similar  chaiges  had  bean  imposed  before  and 
were  to  be  expected.  Tbe  original  under- 
standing was,  and  the  original  plan  and  the 
said  agreanents  of  sale  of  tlie  parceAa  plainly 
imidy  It,  that  duuges  would  be  imposed  from 
time  to  time  as  they  became  necessary  to  re- 
pair tile  wo^  and  pay  tbe  expense  of  dls- 
trlbntUm.  During  the  time  the  irrigation 
district  offloers  controlled  the  system,  audi 


charges  were  made;  bnt  it  does  not  appear 
that  plaintiflb  were  Informed  or  believed  that 
by  paying  such  diarges  they  were  ydldlng 
the  ownership  of  the  water  which  they  had 
bought  and  paid  for.  The  Imposition  of 
charges  by  the  Falrvlew  Company,  when  It 
began  distributing  the  water,  did  not  give 
tbe  plaintlfCs  notice  that  their  riffiA  or  title 
to  their  proportional  share  of  water  was 
disputed  or  invaded.  Tbey  would  reasonably 
suppose  that  the  charges  were  imposed  be- 
cause of  the  necessity  of  raising  money  to 
defray  the  expense  of  repairs  and  the  cost  of 
tbe  service.  The  evldoice  indicates  that  this 
was  the  sole  purpose  of  imposing  such  charg- 
es as  were  mada  Tbe  evidence  also  shows 
that  the  information  given  to  the  plaintiffs 
was  that  the  charges  were  made  because  of 
the  necessltT  of  raising  mon^  for  that  pur- 
pose^ There  la  no  evidence  that  any  other 
purpos0  was  stated  to  any  of  the  plaintiffs. 
We  cannot  perceive  that  the  fact  that  the 
water  was  delivered  as  called  for,  end  that 
the  (diarges  were  fixed  by  the  quantity  and 
without  r^ard  to  the  inroportional  share  of 
each  person,  is  of  any  weight  as  tmot  of 
an  advme  dalm  by  the  Falrvlew  Onnpany. 
There  was  no  declaration  or  notice  that  such 
meXbod  was  followed  in  pnrsnance  of  any  ad- 
verse claim  against  the  right  of  the  plaintiffs. 
The  natural  Inference  would  be  that  It  was 
done  in  that  manner  because  it  was  the  ftlr- 
est  method  of  apportioning  the  cmnmon  ex- 
pense. Tb9  plalntlffB  wen  given  no  Inf orma- 
tioQ  that  it  was  done  for  any  other  reason. 
It  was  so^  In  itself,  inetunpatiUe  or  Inconp- 
sist^  Witt  tlie  ownenlxlp  of  a  share  of  the 
water  snn^  by  the  respective  landowners. 
We  Oilnk,  thertf  ore,  that  the  finding  ttf  ad* 
veise  poBsesalon,  so  far  as  it  is  intended 
to  dedaiift  that  tho  plaintUb  knt  their  right 
to  their  proportional  share  of  the  water 
because  of  such  adwse  poasossion,  is  con- 
trary to  the  evldenca 

Since  it  does  not  appear  that  the  charges 
Imposed  by  Uie  Fairvlew  Company  exceeded 
tbe  amount  necessary  to  pay  the  cost  of  the 
servloa  and  expense  of  nidnepg  it  nd^t  be 
plausibly  dalmed  that  the  Judgment  is  not 
injurious  to  the  plaintiffs.  But  the  difficulty 
Willi  tliis  BOgiBeBtlon  is  that  the  findings  de- 
clare that  the  entire  water  supply  now  be- 
longs to  the  Falrvlew  Company,  and  the 
judgment  goes  npon  the  theory  that  it  may 
fir  its  charges  aa  absolute  owner  thereof, 
and  tiiat  the  plaintiffs  have  no  right  what- 
ever thueln,  ensept  the  right  to  buy  rrater 
at  such  rates  aa  may  be  legally  fixed  or  Im- 
posed. If  this  be  troe^  it  may  fix  tbe  charges 
at  a  rate  whldi  will  give  It  a  revenue  upon 
the  actual  value  of  the  water  supply  Its^, 
a  porportional  part  of  which,  as  we  have 
seen,  belongs  to  the  plaintiffs  and  not  to  the 
said  company.  Thus  it  would  be  able  to 
make  the  plaintiffs  pay  again  for  the  water 
right  which  they  had  previously  bought  and 
paid  for  in  connection  with  Oe  porehase  of 
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their  lands.  It  appears  tbat  the  BWrrtew 
company,  since  It  took  cbar^e,  has  expended 
a  considerable  sum  of  money  in  renewlnc 
and  repairing  the  pipes  and  conduits  of  the 
system.  No  doubt  It  has  a  just  right,  as  a 
part  of  Its  charge  for  the  delivery  of  watsr, 
to  Include  a  sum  soffldoat  to  cover  idaiptlflh' 
porportionate  shares  of  the  Interest  on  this 
Inreotmoit;  and  perhaps  to  oiforce  contrlbn- 
tlon  of  the  prindpaL  But  It  would  hare  no 
right  to  base  its  charge  npon  ttas  theory  that 
It  Is  the  owner  of  the  «at»  delivered  to 
plaintiffs,  and  that  it  is  conaeqnoitly  ^titled 
to  a  reasonable  return  upon  the  value  of 
that  water  considered  as  an  Inveetm^t  If 
it  does  not  intend  to  charge  rates  on  this 
basis,  the  suit  shonld  be  capable  of  a  quick 
settlement,  by  a  Jadgmoit  containing  a  pro- 
vision that  it  shall  not  do  so. 

[1]  For  8<»newhat  similar  reasons  we  are 
of  the  opinion  that  the  decision  that  the 
lands  of  ICcGnnn  and  others,  above  mention- 
ed, bad  no  right  to  the  Water  is  erroneous. 
Tbia  conclusion  seems  to  be  based  on  one  or 
the  other  of  two  theories:  first,  that  their 
right  to  the  use  of  the  water  is  that  of  an 
appiopriator  under  the  provisions  of  the 
OlvU  Code,  and  that  under  section  1411  the 
right  ceased  when  they  ceased  to  make  a 
beneficial  use  of  the  water;  second,  that 
their  holding  Is,  as  of  a  title  by  prescription, 
in  the  nature  of  a  servitude  or  easement 
acquired  by  enjoyment,  which,  under  section 
811  of  the  Civil  Code,  is  eztlngalshed  by  a 
disuse  thereof  for  five  years.  There  Is  evi- 
dence to  the  ^ect  that  these  lands,  or  some 
of  them,  were  not  irrigated  or  served  with 
the  water  for  periods  of  at  least  five  years. 
The  fact  that  a  new  trial  must  be  ordered 
makes  it  proper  to  consider  these  questions. 

Assuming  tbat  the  right  Is  of  a  nature 
which  would  place  it  In  one  or  the  other  of 
these  classes,  the  conclusion  that  the  right 
has  ceased  or  has  become  extinguished,  un- 
der the  circumstances  here  existing,  by  no 
means  follows.  It  might  be  so  If  a  third 
I>er8on  were  claiming  the  water  in  opposition 
to  all  the  parties  to  this  action.  But  this  Is 
not  such  a  case.  Here  the  right  was  or- 
iginally gained  by  the  Falrview  Company. 
If  it  was  by  div^^on  or  appropriation,  that 
company  made  It  for  use  on  these  particular 
lands,  and  the  diversion  or  appropriation  has 
eT«  since  that  time  been  made  by  that  com- 
pany or  its  Intermediaries,  for  the  benefit 
of  all  the  parties.  The  plahittfflB  all  derived 
their  titles  from  and  are  holding  under  that 
company.  Where  one  thus  diverting  the  wa- 
ter and  thereby  acquiring  a  water  right, 
whether  by  prescription  or  statutory  appro- 
priation, stfls  an  interest  In  it  to  another 
and  tbeareafter  continnes  to  divert  the  water 
himself  tat  the  vendee,  tbe  tact  that  the  ven- 
dee does  not  donand  or  use  the  water  he 
has  boofbt  may.  If  It  Is  not  otherwise  bene- 
ficially used  by  some  one  receiving  it  from 
tbe  aiwmi^lator,  enable  scHDe  third  person 


to  take  Bodt  nnnaed  mter  and  d^Mt  the 
rii^t  ct  the  first  api»(ninlfltoT,  upon  the  flie- 
ory  that  sndi  part  bat  not  been  by  blm  ap- 
plied  to  a  beneficial  use.  But  we  do  not  un- 
derstand fbe  law  to  be  tbat  sndi  fiOlore  to 
receive  or  use  the  watw  by  the  tmOm  will 
forfeit  bla  right  thereto  to  tbe  TOidor,  vtao 
has  in  the  meantime  continued  the  diversion, 
unless  such  vendor  in  some  manner  informs 
the  vendee  that  such  forfeiture  will  be  dalm- 
ed  because  of  nonuse  or  asserts  it  against 
him  by  some  hostile  act  Here  failure  to 
take  and  use  the  water  for  which  be  has,  at 
tbe  time,  no  need  will  not  tartot  the  r^bt 
to  the  -reDOoi  In  sndi  a  caaa 

[II]  With  respect  to  the  theory  tbat  It  la 
an  easonent  or  serritade  originally  acquired 
by  mjoyment,  U  may  be  said  fartb«  that, 
so  far  as  the  ralrvlew  Company  Is  coneeni- 
ed,  It  bavhig  acqolred  the  rl^t  and  there- 
upon transferred  it  by  contract  to  Uie  plaln- 
tlffs,  it  Is  not,  as  between  than  and  ^  com- 
pany, a  right  acquired  by  prescription,  but 
it  is  a  right  which  they  bare  acquired  from 
the  company  by  conveyance,  and  the  doctrine 
that  an  easement  acquired  by  use  is  lost  by 
mere  dlsnse  does  not  apply  to  a  right  gained 
In  that  manner.  Sndth  v.  Worn,  88  CaL  212, 
28  Faa  944;  Currier  t.  Howes,  108  CaL  4S7. 
37  Pac.  S21;  Walker  t.  T^ltilngton.  187  OaL 
408,  70  Pac.  282. 

But  there  Is  no  evidence  of  such  approprla- 
tlon  or  right  by  prescription.  The  right,  as 
we  hare  stated,  is  a  riparian  right,  and  its 
nature  has  not  been  chai^ied.  The  purpose 
of  the  original  plan  was  to  preserve  to  each 
parcel  of  land  Its  proportional  right  to  the 
water.  It  does  not  appear  that  there  was 
any  intention  to  serer  or  destroy  the  ripa- 
rian right  or  to  conrert  it  Into  a  right  of  a 
dUferent  character.  Tbe  fact  tbat  the  trans- 
tvT  was  made  through  the  agency  and  by 
means  of  tbe  stock  of  the  Florida  Water 
Company  does  not  substantially  change  tbe 
nature  of  the  transaction  of  the  nature  of 
the  right  transferred.  The  transfer  of  the 
yt&t&t  right  to  that  company  was  simultane- 
ous with  the  retransfer  thereof  to  the  Falr- 
riew  Company  by  virtue  of  the  Issuance  to 
it  of  the  entire  capital  stock.  It  was  form 
without  substance.  It  may  be  conceded  that 
the  result  of  this  arrangement  would  be  that 
by  transferring  his  stock  alone,  without  sell- 
ing the  land,  tbe  owner  of  a  parcel  would 
liable  the  vendee  of  the  stock  to  have  the 
water  delivered  to  other  land,  and  thus  the 
wtiter  and  the  laud  would  be  eCFectually  sep- 
arated. But  none  of  these  plalntUfs  hare 
done  this,  and  tbe  right  of  each  of  them  has 
preserved  Its  riparian  character.  Such  a 
rl^t  is  not  lost  by  mere  disuse.  The  evi- 
dence does  not  show  that  tbe  Falrview  Com- 
pany In  any  way  manifested  Its  intention 
to  take  and  hold  adversely  to  them  the  wa- 
ter to  which  these  lands  w^  entitled.  tTn- 
tU  it  did  manifest  such  Intention  to  them, 
its  title  against  than     preocr^tfam  wonld 
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not  beftn  to  nm.  Tb»  cue,  It  appears,  wu 
not  tried  upon  the  tbaoir  tbat  this  was  nec- 
essary. 

The  judgment  and  order  are  aflOrmed  as  to 
tbe  Lake  Hemet  Water  Company.  As  to  tlie 
Fairrlew  Land  ft  Water  Company,  the  Jndg- 
ment  and  ordw  are  reversed,  and  the  cause 
Is  remanded  for  a  new  trial  of  the  lasnes  so 
far  as  they  affect  the  rights  of  platotUIs 
against  tiiat  company  and  In  acooidance 
with  the  views  herein  expressed. 

We  eoncnr:  HXNSBAW,  J.;  HBLTIN,  J.; 
ANGBLLOm,  J.;  SL0S8,  J. 


PEOPLHt  T.  FRET.   (Or.  1,763^ 

<BiipTeme  Oonrt  ot  California.   March  20, 
1918.) 

1.  Banks  and  Baneino  (|  21*)— Cbihinai. 

OFRNSKS — PASSINa  WOBTHI.BSS  CHECKS. 

Under  Pen.  Code,  I  476a.  proTlding  that 
every  person  who  wiUfaUy,  with  Intent  to  de- 
frand,  makes  or  delivers  any  cheek  on  a  bank, 
banker,  or  depositary  for  the  payment  ot  mon- 
ey, knowiiur  that  he  has  not  sufficient  fands  in 
or  credit  with  such  bank  to  meet  such  check  in 
full,  it  punishable  as  therein  provided*  the  want 
of  nittds  In  or  credit  with  the  bank  Is  an  es- 
sential element  of  the  crime. 

[Ed.  Note.— For  other  eases,  see  Banks  and 
Banking.  Cent  Dig.  1  2S;  l>ec.  Dig.  |  21.*] 

2.  CanaNAi.  Law  a  400*)— Oannn az.  Ov^ 
FBirsEs— PAssnta  Wobthusb  Ohscks. 

Ctn  a  trial  for  making  and  delivering  a 
check  vrith  knowledge  that  tbe  drawer  had  no 
fands  in  or  credit  with  tbe  drawee  with  which 
to  meet  It,  evidence  tbat  tbe  check  waj  for- 
irarded  to  the  drawee  by  another  bank  and  re- 
turned vrith  the  words  "no  account"  written 
thereon,  tbat  it  was  handled  in  tbe  customary 
manner  and  asaal  course  of  huslness,  and  tbat 
It  was  CQBtomary  to  so  indorse  checks  where 
the  drawer  lias  no  fands  to  meet  It,  without 
any  evidence  that  tbe  Indorsement  was  made 
by  a  person  connected  with  tbe  drawee  bank, 
or  by  one  who  knew  or  coald  know  the  facts, 
vraa  insufficient  proof  of  tlM  corpus  delicti  to 
Justify  the  admusion  of  extrajudicial  confes- 
sions by  accused;  since,  while  very  slight  proof 
of  the  corpus  delicti  will  Justify  the  odmlBsion 
of  such  eonfessIoDS,  purely  hearsay  testimony  is 
insufficient. 

[Bd.  Note.— For  other  eases,  see  Criminal 
Law.  Cent  Dig.  B  (08,  9U.  972;  Dee.  Dig.  | 
40B.*] 

8.  OmaSAL  Law  (II  410,  ^0*)— Lmzsu- 

TITE  AND  JtnnOIAL  POWNBS. 

Courts  cannot  in  a  prosecntlon  for  making 
and  delivering  a  check  with  knowledge  tbat  tbe 
drawer  had  no  funds  In  or  credit  vrith  the 
drawee  bank  with  which  to  meet  it  authorise 
hearsay  evidence  of  the  nonexistence  of  fnnds 
or  credit  merely  because  of  the  inconvenience 
of  obtaining  any  other  evidence  of  such  tncf, 
that  being  a  matter  for  legislative  adjustment 

DDd.  Note.— For  other  eases,  see  Criminal 
^^Ont  Dig.  H  078-868;  Dee.  Dig.  f|  419, 

4.  OanaNAZ.  Law  ^  400*>— Gonfkbsionb— 
NsoKBSirr  or  OosBOBoaAHON. 

A  oonrietion  cannot  be  had  upcm  the  extra- 
Judldal  confessions  of  a  defendant,  unless  cor- 


roborated 1^  independent  proof  of  the  corpus 

deUctL 

[Sd.  Note.— Fw  other  cases,  see  Criminal 
Law.  Cent  Dig;  »  918^  918.  072;  De&  Dig.  I 
40O.*l 

0.  BAiocfl  AND  Banking  (I  21*)  —  UAtms 
Within  Kkowlkdqi  or  Dbitkndant. 
In  a  prosecution  for  making  and  delivering 
a  ehee^  with  knowledge  that  the  drawer  had 
no  fands  la  or  credit  with  the  drawee  with 
which  to  meet  It  the  allegation  of  tbe  nonexist- 
ence of  funds  or  credit  was  not  a  negative  al- 
legation regarding  matters  peculiarly  within 
the  knowledge  of  defttdant  vritUn  the  mis 
that  such  allegations  need  not  Im  proved. 

[Ed.  Noter-For  otlier  cases,  see  Banks  and 
B^oklng^  Orat  Dig.  1  2&;  Dec.  Di|^  I  21.*1 

6.  CahciNAi,  Law  Jl  800*)— iNBTBuenoNO— 
CoBFDS  Delicti— t^iNinoN  or  Terh. 

In  a  prosecution  for  making  and  delivering 
a  check  with  knowledge  that  the  drawer  had  no 
fonds  or  credit  with  which  to  meet  it  an  in- 
struction that,  before  the  Jury  could  find  ac- 
cused guilty,  they  must  be  satisfied  that  tbe 
corpus  delicti  tiad  been  proved ;  tbat  this  term 
meant  exactly  what  it  said,  and  Involved  tbe 
element  of  crime ;  tbat  it  was  not  snffident  to 
show  that  accased  drew  a  check  or  draft  upon 
a  bank  where  be  bad  no  funds  or  credit  in  or- 
der to  establish  the  corpus  delicti;  that  this 
would  simply  establish  tbe  corpus,  and  that 
proof  thereof  Joined  with  a  conferalon  wonld 
not  be  sufficient  to  convict,  was  prpperly  refus- 
ed ;  since  overlooking  the  Improper  dissection 
of  the  term  "corpus  ddlctl"  It  failed  to  define 
tbat  term. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1808-1810,  1812 ;  Dee.  Dig. 
I  800.*] 

7.  Banks  and  Banking  (|  21*)— Cbiminax. 
OnrENBEa—PASsiNQ  WoBTHLBsa  Chicks. 

In  a  prosecution  for  making  and  delivering 
a  check  with  knowledge  tbat  tbe  drawer  had 
no  funds  or  credit  with  which  to  meet  it  an 
instruction  that  If  tlie  only  evidence  showed 
that  accused  drew  a  check  up<m  a  bank  in  which 
be  had  no  deposit  w  credit  and  that  be  knew 
this  to  be  troe  at  the  time  of  drawing  the  check 
or  draft  the  Jury  must  acquit  was  properly  de- 
nied, since  the  proof  outlined  would  nave 
amounted  to  a  prima  facie  case. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
BanUoft  Omt  Dig.  f  25;  Dec  Dig.  |  21.*] 

a  GanaiiAL  Law  (H  781,  1173*)— Ihbibuo- 

TI0N8  —  CONIKSaiONS  —  FBEJTTDICIAI.  EB- 
BOB. 

In  a  prosecution  for  making  and  delivering 
a  check  with  knowledge  tbat  the  drawer  liad  no 
fnnds  or  credit  vrith  which  to  meet  It  in  which 
the  only  eridence  to  show  lack  of  fnnds  or 
credit  independent  of  accused's  confessions, 
vraa  hearsay  testimony,  accused  was  entitled  to 
an  instruction  that  unless  there  was  some  oth- 
er eridence  tending  to  show  the  commission  of 
the  crime,  tbe  confession  was  not  competent 
and  a  failure  to  give  It  was  reversible  error. 

[Ed.  Note.-~FM  other  cases,  see  Oimlnal 
Law,  Cent  Dig.  H  1864-18n,  1688^  8164- 
3168:  Dec  Dig.  H  781,  1178.*T 

9.  Cbiunal  Law  (H  410,  420*)— Evxdenox— 
Hbabsat. 

In  a  prosecntlui  for  making  and  delivering 
a  check  drawn  on  the  D.  coanty  hank,  with 
knowledge  that  the  drawer  bad  no  funds  In  or 
credit  with  such  hank  with  which  to  meet  it  a 
letter  received  by  another  hank  stating  tbat  the 
D.  County  Farmers'  Bank  bad  succeeded  to  the 
rights  and  boslness  of  tbe  D.  Oounty  Bank 
was  hearsay  and  Improperly  admitted. 

[Ed.  NotSir^For  other  esses,  see  Criminal 
Iaw.  Gent  Dig.  H  078-068;  Dee.  Dig.  H  418, 
420.*] 


•Vv  other  easts  see  asms  lopla  sad  sseOoB  NUKBaR  tn  Dee.  Dig.  *  Am.  Dig.  Ajr-Me.  Ssrlss  *  Rip'r  Intesa 


Digitized  by 


Google 


128  181  PAOIFIO 

10.  OsnairAZ.  L&w   (|   1186*)  —  Appkai.— 

HaBHUSS  EiBBOB. 

In  a  proHecDtion  for  making  and  delirering 
a  check  wfth  knowledge  that  the  drawer  had 
no  tondi  or  credit  with  the  drawee  with  which 
to  meet  it.  where  there  was  no  competent  evi- 
dence of  want  of  funds,  a  judgment  of  convic- 
tion could  not  be  afflrmed  under  Const,  art  6, 
I  providing  that  no  judgment  shall  be  set 
aside  or  new  trial  granted  m  a  criminal  case 
for  misdirection  of  the  jury,  or  the  improper 
admission  or  rejection  of  endence,  or  for  er- 
rors as  to  any  matter  of  pleading  or  procedore, 
unless  after  an  examination  of  the  entire  cause, 
including  the  evidence,  the  court  shall  be  of  the 
opinion  that  the  error  complained  of  has  re- 
sulted in  a  miscarriage  of  ibstice ;  since  tliat 
section  does  not  authorise  an  affirmanoe.  not- 
withstanding a  failnre  to  prove  one  of  the  es- 
sential elements  of  the  offense  charged. 

[Sd.  Note. — For  other  cases,  see  Oriminal 
Law,  Cent  Die.  H  8216-82l6,  8221,  8230; 
Dec.  Dig.  I  uSe.*] 

In  Bank.  Appeal  from  Superior  Court, 
Mendodno  County;  J.  Q.  White,  Judge. 

V.  Frey  was  convicted  of  crime,  and  he 
appealed  to  the  District  Court  of  Aiq;>eal, 
which  reversed  the  Jiklgment  and  order  de- 
nying a  new  triaL  On  rehearing  by  the  Su- 
preme Court  the  Judgment  ot  tbe  Coort  of 
Appeal  was  afflnued*  and  tiie  judgment  of 
conviction  reversed. 

Troe  Tan  Sickle^  of  Oakland,  and  T.  J. 
Weldon  and  W.  D.  BOA,  both  of  Uklah, 
for  aiweUant.  U.  8.  Webb,  of  Ban  Fmndsco, 
and  J.  Charlei  Jona^  of  Sacramento,  for  the 
People. 

MBLTIN,  J.  TUa  case  was  reheard,  on 
motion,  after  dedsion  by  the  District  Court 
of  Ai^eal,  prlnc^tally  because  the  opinion  of 
that  court  contained  certain  inconslst^t 
statements.  In  fairness  to  Hr.  Justice  Hart, 
the  author  of  said  opinion,  we  wish  to  state 
the  reason  for  the  pressice  of  the  conflicting 
expressions.  At  first  he  concluded  tliat  the 
corpus  delicti  had  been  sufficiently  proveti, 
but  that  the  cause  should  be  reversed  on  ac- 
count of  the  court's  failure  to  instruct  upon 
that  snbject;  In  connection  with  defendant's 
confession.  An  opinion  embodying  these 
views  was  prepared,  but  upon  forttier  study 
tbe  learned  author  became  convinced  that 
there  had  been  no  sufficient  proof  of  the  cor> 
pus  delicti  ind^endently  vt  the  confession. 
His  written  opinion  was  accordingly  modi- 
fled,  but  by  Inadvertence  some  of  the  lan- 
guage of  tbe  original  draft,  applicable  only 
to  the  theory  upon  which  it  had  been  pre- 
pared, was  copied  into  the  final  opinion  and 
went  to  print  without  correction  during  a 
brief  absence  of  Mr.  Justice  Hart  from  Sac- 
ramento. 

The  appeal  la  from  the  judgment  of  con- 
viction and  from  an  order  dttiylng  defend- 
ant's motion  for  a  new  trial.  The  defend- 
ant was  convicted  of  the  oftense  defined  by 
section  4768  of  the  FouU  Code.  The  Infor* 
mation  chazged.  In  subBtance,  that  defendant; 
with  intent  to  defraud  one  Frank  SandeUn, 
did  nnlawfally,  feloniously,  fraiUlulently  and 
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knowingly  draw  and  deliver  to  SandeUn  a 
certain  check  and  draft  for  the  payment  of 
money  upon  a  certain  banking  corporation, 
the  Douglas  County  Bank  of  Gardnenrllle, 
Not.,  and  that  defendant  had  not  at  the  time 
suffldoit  funds  In  or  credit  with  said  bank 
to  meet  said  dieCk  in  full  or  at  all  on  its 
presentation. 

[1]  The  section  upon  which  this  prosecu- 
tion is  based  Is  as  follows:  "Every  person 
who,  wlllfally,  with  Intent  to  defraud,  makes 
or  drawB^  or  utters,  or  delivers  to  another 
person  any  check  or  draft  on  a  bank,  banker 
or  depositary  for  the  payment  of  money, 
knowing  at  the  time  ot  such  making,  draw- 
ing, uttering  or  delivery,  that  he  has  not 
sufficient  funds  In  or  credit  with  such  bank, 
banker  or  depositary  to  meet  such  check  or 
draft  in  full  upon  its  presentation,  Is  pun* 
lahable  by  imprisonment  In  the  state  prison 
for  not  less  than  one  nor  more  tlian  four- 
teen years.  The  word  'credit  as  used  here- 
in shall  be  construed  to  be  an  arrangement  or 
understanding  with  the  bank  or  depositary 
for  the  payment  of  such  draft"  It  will  be 
seen  that  want  of  funds  in  or  credit  with 
the  bank  upon  which  the  draft  or  check  is 
drawn  constitutes  one  of  the  essential  ele- 
ments of  the  crime  denounced  by  this  stab^ 
ute. 

[2]  AppeUant  contends  that  there  was  no 
proof  of  the  corpus  delicti  made  Independ- 
ently of  the  defmdant's  confession,  and  we 
are  convinced  that  the  poiat  is  well  taken. 
The  detective  who  arrested  Frey  testlfled 
that  while  in  custody  tbe  latter  admitted 
tliat  he  had  no  funds  In  or  credit  with  the 
bank  mentioned  in  the  information.  The  in- 
dep^dent  proof  of  the  dishonor  of  the  check 
was  that  it  had  been  deposited  by  the  drawee 
in  a  bank  at  Uklah  for  collection ;  that  It 
was  then  sent  by  that  bank  to  the  First 
National  Bank  of  San  Francisco ;  that  it  was 
by  the  last-mentioned  bank  forwarded  to  the 
bank  at  Qardnerville;  and  that  It  was  re- 
turned to  the  First  National  Bank  of  San 
Francisco  with  the  words  "No  account"  writ- 
ten across  Its  flace.  By  the  testimony  of 
bankers  it  was  shown  that  the  check  had 
been  handled  In  the  customary  manner  and 
In  the  usual  course  of  business.  They  also 
testified  that  whenever  a  check  is  presented, 
and  the  drawer  has  no  funds  In  the  bank 
to  meet  it.  It  is  customary  for  an  officer  of 
the  bank  to  write  on  the  said  check  the 
words  "No  funds"  or  "No  account,"  and  thai 
return  it  to  the  sender.  There  was  no  tes- 
timony on  the  part  of  any  one  connected 
with  the  bank  that  tbe  words  "no  account** 
on  the  face  of  the  check  were  written  1^  any 
person  connected  with  the  banking  corpora- 
tion in  Nevada,  or  by  any  one  who  knew  qr 
could  know  the  facts.  The  learned  AWxt- 
ney  General  insists  that  such  proof  as  was 
here  adduced  Is  soffleient  estabUshment  ot  the 
corpus  delicti,  and  that,  unless  this  court  so 
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deduce  It  will  be  ImpoiiiilW*  to  convict  any 
one  ct  the  adme  &BBaeA  hj  section  476a  of 
tbe  Penal  Oode. 

[I]  We  are  folly  mindful  of  tlie  Inqwrtance 
of  tlw  argttinmt  ab  Inoonvenlwitl,  bnt  since 
tlie  ZieglBlatare  has  seen  fit  to  make  proof 
of  a  megatlTe  proposition,  namely,  the  nonex- 
istence of  funds  or  credit,  an  easoitlal  ele- 
mmt  of  a  crime,  we  cannot  see  our  way  to 
a  condusion  anthorlrinff  hearsay  evidence  to 
establish  that  constltnent  part  of  the  offense. 
Tt  practical  difflcoltleB  are  InvolTed,  that  Is 
a  matfcw  for  leclslatlTe  adjustment 

[4]  *^he  role  Is  weU  established  that  a  con- 
Tictton  cannot  be  had  nvon  the  extrajudicial 
eonfesirion  of  the  defendant,  unless  corrobo- 
rated proof  lUlnnde  of  the  corptia  deUctL" 
People  T.  Jones,  123  CaL  68,  65  Pac.  700. 
We  are  aware  of  the  fact  that  many  cases 
pnq^er^  hold  very  slight  inwof  of  the  cor- 
pus  ddlctl  to  be  suflBdent  basis  for  tlw  ad- 
mission ot  a  detaidant^  confesdon,  but  we 
know  of  Dom  which  sustains  proof  of  the 
corpus  delicti  upon  purely  hearsay  testimony. 
People  T.  Spencer,  16  CaL  App.  7S&.  117  Pac. 
1040,  is  cited  with  apparent  confldeiue  by  the 
Attorney  General,  but  that  was  a  case  In 
whldii  the  appellant  contended  that  his  mnt 
of  credit  with  the  bank  was  not  sufficiently 
shown.  Tbe  court  held  that  such  a  fact 
might  be  prored  by  drctunstantlal  as  wdl  as 
by  direct  erldence,  saytag:  "But  here  the 
testimony  showed  that  tbe  defendant  repre- 
sented that  he  had  on  deposit  In  the  Seattle 
Bank  $20,000;  that  within  a  few  days  he  ex- 
pected $75,000  more ;  yd  when  his  draft  was 
presented  for  payment  a  few  days  later  be 
had  on  depodt  approximately  only  $200. 
These  facts,  together  with  tbe  circumstance 
that  tbe  check  was  dishonored,  were  quite 
snffldent  to  warrant  the  Jury  In  drawing  the 
inferCBce  that  the  defendant  did  not  have 
snffldent  credit  with  the  bank  to  meet  the 
draft,  and  consequently  justified  the  court  In 
admitting  proof  of  the  extrajudicial  state- 
ments of  the  defendant  without  further  evi- 
dence to  establish  the  corpus  delicti.  The 
authorities  support  this  view."  In  that  case 
there  was  no  question  that  the  lack  of  funds 
on  deposit  to  defendant's  credit  was  shown 
by  competent  evidence.  The  chief  clerk  of 
the  Seattle  Bank  testified  upon  that  subject 

[B]  Nor  does  this  case  come  within  tbe 
rule  that  negative  allegations  regarding  mat 
ters  peculiarly  within  the  knowledge  of  the 
defendant  need  not  be  proven.  That  Is  a 
spedal  rule  applicable  to  such  prosecutions 
as  those  for  practicing  some  profesdon  or 
following  some  calling  without  the  license 
provided  therefor  by  law.  People  v.  Boo 
Doo  Hong,  122  Cal,  607,  55  Pac.  402;  People 
V.  Fortch,  13  Cal.  App.  775,  110  Pac.  828.  It 
cannot  be  said  of  a  person  that  he  has  such 
peculiar  knowledge  of  the  state  of  his  bank 
account  or  credit  that  mere  allegations  of 
their  nonexistence  places  upon  him  tbe  bur- 
den of  proving  them.   If  that  were  true.  It 
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would  only  be  necessary  in  a  case  like  this 
to  prove  the  drawing  of  the  dieck*  the  re- 
fusal of  the  depositary  to  cash  it  and  then, 
unless  the  defendant  could  prove  that  he 
had  cash  or  credit  with  such  depodtary,  bis 
fraudulnt  Intent  would  be  inevitably  in- 
fwred.  If  the  argument  of  ineonvodaioe  Is 
to  be  Indulged,  it  seems  to  ns  it  may  be  more 
logically  applied  to  exempt  a  defendant 
charged  with  this  offense  from  the  purview 
of  the  rule  In  licuse  cases  and  the  Uke, 
than  to  jnstl^  the  prosecntton  In  sustaining 
proof  of  the  corpus  ddlctl  by  hearsay.  The 
ruling  of  the  court  In  permitting  proof  of 
the  confession  before  prcq^er  proof  ot  the 
corpus  delicti  was  emff  for  whleh  a  rever- 
Bsl  must  be  ordered. 

[I-I]  Aniellant  complains  of  the  court's  re- 
fusal to  give  two  instructions  upon  the  sub- 
ject of  the  admisdon  of  the  confeadoo.  One 
of  tliese  was  in  part  as  fallows :  "I  durge 
you,  gwtlemoi  of  the  Jury,  that  before  you 
can  find  the  defendant  guilty  you  must  be 
satisfied  that  the  corpus  delicti  has  been 
proTOL  This  term  means  exactly  what  it 
says.  It  taivolves  the  element  of  crim&  It 
is  not  soffldoit  that  It  is  diown  that  the  de- 
fendant drew  a  dieck  or  draft  upon  a  bank, 
banker,  or  depositary  where  he  had  no  funds 
or  credit  In  order  to  establldi  the  corpus 
delicti.  This  would  simply  establish  tbe  cor- 
pus, and  proof  thereof  Joined  with  a  con- 
fession by  tiie  defendant  of  his  guilt  would 
not  be  suflSdent  to  convict"  Tbe  proposed 
Instruction  was  erroneous  and  calculated  to 
mldead  the  Jury,  and  was  therefore  properly 
refused  by  the  court  From  the  lawyer's 
standpoint  the  language  employed  is  subject 
to  Just  critldsm  because  of  the  ruthless  dis- 
section of  the  term  "corpus  delicti."  It  is 
trne  that  there  is  some  excuse  for  this  error 
to  be  found  in  a  dedsion  of  this  court  be- 
cause In  People  v.  Simonsen,  107  Cal.  346, 
40  Paa  440,  the  following  language  is  used: 
"The  term  'corpus  delicti'  means  exactly 
what  it  says.  It  involves  the  element  of 
ci1m&  Upon  a  charge  of  bomldde,  produc- 
ing the  dead  body  does  not  establish  the  cor- 
pus delicti.  It  would  dmply  estabUsh  the 
corpus;  and  proof  of  the  dead  body  alone, 
Joined  with  a  confesdon  by  the  defendant  of 
his  guilt,  would  not  be  sufficient  to  convict 
For  there  must  be  some  evidence  tending  to 
show  the  commission  of  a  bomldde,  before 
a  defendant's  confession  would  be  admissible 
for  any  purpose."  Whatever  may  be  said  of 
the  reasoning  contained  In  the  above  quota- 
tion, we  cannot  approve  ita  Latin.  Doubtless 
tbe  learned  author  had  In  mind  the  two  ele- 
menta  of  tbe  corpus  delicti  which  are  recog- 
nized by  all  of  the  authorities :  (1)  The  facta 
forming  Its  basis;  and  (2)  the  criminal  agen- 
cy causing  them  to  exist  But  to  separate 
tbe  two  words  of  the  term  Itself  was  ruth- 
lessly to  put  asunder  that  which  the  usage 
of  ages  has  kept  In  firmest  wedlock.  But 
the  prlndpal  trouble  with  the  instruction 
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was  that  It  did  not  contain  any  definition 
of  the  legal  term  used.  The  ^ring  of  It 
without  Budli  definition  would  have  been 
about  as  aoiatble  as  it  would  have  been  to 
tell  the  joTora  that  the  defendant  was  accus- 
ed of  a  violation  of  section  476a  of  the  Penal 
Code  without  reading  that  etatnte  to  them 
or  BubBtantlally  stating  Its  contents.  The 
latter  part  of  the  proposed  instruction  con- 
tained a  correct  statemmt  of  the  law.  By 
It  the  jurors  were  told,  in  effect,  that,  unless 
there  was  some  evidence  tending  to  show 
the  commission  of  a  crime,  the  confession  of 
the  defendant  was  not  admissible  for  any 
purpose.  The  first  part  of  another  proposed 
instructtou  which  the  court  refused  to  give 
was  of  a  similar  purport,  but  the  latter  part 
was  as  follows:  "And  in  this  case,  if  the 
only  evidence  before  you  shows  that  the  de- 
fendant drew  a  check  or  draft  upon  a  bank 
in  which  he  had  no  deposit  or  credit  and 
that  he  knew  this  to  be  true  at  the  time  of 
drawing  the  check  or  draft,  then  yon  must 
find  the  defendant  not  guilty."  This  was 
properly  refused.  The  proof  outlined  would 
have  amounted  to  the  establishment  of  a 
prima  facie  case  against  the  defendant  But, 
while  these  Instructions  as  proposed  were 
improper,  the  court  should  have  told  ibe 
Jury  the  true  rate  with  reference  to  the  ad- 
mission of  confessions  and  the  necessity  for 
indepoident  proof  of  the  corpus  delicti.  In 
such  a  case  as  this  the  defendant  was  enti- 
tled to  the  benefit  of  such  a  charge.  The 
court  utterly  failed  to  instruct  upon  this 
matter,  and  thereby  committed  error. 

[I]  No  other  alleged  errors  require  com- 
ment except  that  relating  to  the  attempted 
proof  by  a  letter,  said  to  have  been  sent  from 
Gardnerville  to  the  First  National  Bank  of 
San  Francisco,  that  the  Douglas  County 
Farmers'  Bank  had  succeeded  to  the  corpo- 
rate rl^ts  and  business  of  the  Douglas 
County  Bank.  This  was,  of  course,  hearsay 
testimony,  and  Its  admission  was  improper. 

[ID]  The  attorney  General  Invokes  the  aid 
of  section  4^  of  article  6  of  the  Constitu- 
tion, but  that  section  can  have  do  application 
here.  Whatever  may  have  been  the  purpose 
of  that  constitutional  provlsioD,  it  could  not 
excuse  failure  to  prove  by  competent  evi- 
dence one  of  the  essential  elements  of  a 
crime,  or,  as  Mr.  Justice  Hart  phrased  It, 
that  section  "will  never  be  so  construed  as 
that  it  may  be  made  to  apply  to  and  rescue 
from  reversal  any  criminal  case  In  which,  as 
here,  there  Is  no  proof  of  one  of  the  essen- 
tial elements  of  an  offense  with  which  the 
accused  may  be  diarged,  or.  In  other  words, 
that  It  will  not  stand  as  a  shield  against  re- 
versal 1^  as  here,  there  Is  absolutely  no 
proof  of  a  crime  having  been  committed  at 
alL- 

The  judgment  and  order  are  reversed. 

We  concur:  BEIATTT,  a  J. ;  HBNSHAW, 
X;  liOBIOAN,  J. 
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<S.  F.  6,374.) 

(SiVrans  Oourt  of  California.   Ibrdi  21. 

1913.) 

1.  MUNIOIPAI.  COBPOKATIOHS  (|  117*)— FOB 
LnilTS— OBOIKAHCX—SUSFKnSION. 

The  board  of  snpervisorB  of  San  Francis- 
co hBTins  established  fire  limits  and  provided 
against  (he  erectloo  of  wooden  buildings  with- 
in such  limits,  under  San  Fruidseo  Charter,  c 

2,  S  6^  authorizing  the  board  to  fix  the  limits 
within  which  wooden  bnOdings  and  structnrea 
shall  not  be  erected  or  maintained,  and  pro- 
viding that  such  limits,  when  once  established, 
■ball  not  be  changed  except  by  extension,  the 
ordinance  was  not  affected  by  an  unofficial  an- 
nouncement of  the  board,  immediately  after  the 
conflagration  of  April  18  to  20,  1906,  that  tem- 
porary wooden  buildings  witiiiii  the  fire  limits 
would  be  permitted,  subject  to  removal  at  the 
pleasure  <u  Uie  anuioritles. 

[Ed.  Note.— For  other  cases/  see  Munldpal 
Corporations,  Cent  IHg.  |  272;  Det.  Kg.  | 
117.»] 

2.  l4aNDLOBD  AND  TBITAIVT  (i  29*)— LUSB— 
VAUDZTT— iLLEQAL  CONSIDEBATIOH. 

A  lease,  providing  for  the  erection  and 
letting  of  a  frame  and  corrugated  iron  building 
on  a  lot  in  the  dty  of  San  Frandsco  wttliin  tbe 
fire  limits,  where  such  buildings  were  prohibit* 
ed  by  ordmance,  was  founded  on  an  illegal  con- 
sideration, and  tbe  entire  contract  was  void 
and  unenforceable. 

[Ed.  Note^For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  S  85;  Dea  Dig.  |  28.*] 

8.  ConTBAOTb    ({  138*)—lLLEOAL3TT. 

Where  defendant  continaed  to  occupy  prem- 
ises after  the  expiration  of  a  lease  based  on 
an  Illegal  consideration,  plaintiff  could  not  re- 
cover subsequent  rent  if  he  was  required  to  re- 
ly on  the  lease  to  establish  his  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  681-700;  Dec.  Dig.  {  138.*] 

4.  lUNDLOBD  AND  TeNAITT  (|i  83,  86*)— COVE- 

HAMT  TO  Renew— ErracT. 

A  covenant  for  renewal  of  a  lease  at  the 
option  of  a  lessee  imports  the  giving  of  a  new 
lease;  but  if  the  lessee  is  only  given  the  op- 
tion to  retain  possession  for  a  specified  addi> 
tional  term  the  covenant  is  one  for  extension 
of  tbe  original  lease  only,  and  the  contract  be- 
comes a  lease  for  botii  the  original  and  the  ex- 
tended terms. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant.  Cent.  Dig.Jf  263,  264,  286.  267, 
269,  270-275,  278,  285;  Dec.  Dig.  »  S3,  86.*] 

6.  liANDLOBD  AND  TBNAWT  (f  194*)— INTAUD 

Leasb—Option  to  Renew — Efixct. 

A  lease  of  real  property,  based  on  an  il- 
legal consideration,  provided  for  a  term  of  two 
years,  with  the  privilege  to  tbe  tenant  to  renew 
the  lease  for  three  years  from  June  1,  1908. 
In  conformity  with  such  privilege  the  lessee 
gave  plaintiff  notice  of  bis  intention  to  renew, 
and  continued  in  possession  for  a  part  of  the 
renewal  term  without  the  execntion  of  a  new 
lease.  HeU,  that  such  provision  was  a  mere 
option  for  an  extenrion  and  not  a  covenant  to 
renew,  so  that  the  tenant  continued  to  hold 
under  the  original  lease,  which  was  void;  and 
hence  no  recovery  of  rent  for  part  of  the  unex- 
pired term,  after  the  tenant  attempted  to  sur- 
render, could  be  had. 

[Ed.  Note. — For  other  coses,  see  Landlord 
nnd  Tenant,  Cent.  Dig.  SS  788,  789;  Dea  Dig. 
i  194.*] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Frandsco;  Jamea 
M.  Troutt,  Judge. 
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Actltm  by  J.  B.  Howell  against  tbe  City 
of  Hamburg  Company.  Judgment  tor  plaln- 
tta,  and  defendant  apimla.  Sereraed. 

Harding  ft  Honroe^  of  San  Frandsco  (Bob- 
ert  H,  Borland,  of  San  Francisco,  of  coon- 
Bel),  for  a)n>ellant  Gharlea  F.  Hanlon,  of 
San  Frandaco,  for  reopondent 

AMGBLLOm,  J.  TbSM  la  an  action  com- 
menced April  4, 1910,  to  <^taln  judgment  for 
9360  roit  allied  to  be  due  nnder  the  terms 
of  a  lease  for  tbe  numtba  of  Jannary,  Feb- 
mary,  March,  and  April,  19ia  The  case 
was  submitted  to  tbe  trial  court  for  dedalon 
upon  an  agreed  statem^t  <^  facta.  Plalntlfl 
had  Judgment  as  prayed,  and  this  Is  an  ap- 
peal by  defendant  fran  sneh  Judgment 

TbB  material  fiwts  are  as  follows:  On 
May  17,  1906k  plaintiff  was  the  owner  of  a 
lot  of  land  40  by  60  feet  fronting  on  Or^n 
street,  near  Davis  street,  in  San  Frand^. 
This  lot  was  within  the  territory  In  which 
the  erection  of  wooden  buildings  or  struc- 
tures was  then  prohibited  by  ordinance 
enacted  prior  to  April  18.  1906— In  other 
words,  within  what  Is  generally  styled  "the 
flre  limits" — and  has  ever  Aace  been  within 
said  fire  limits.  On  Blay  17,  1906,  the  par- 
ties to  this  action  entered  into  a  written 
agreement  of  lease,  by  which  plaintiff  let 
to  defendant  that  certain  one-story  frame 
and  corrugated  iron  building  "to  be  con- 
structed" on  said  lot,  "and  to  be  erected  as 
soon  as  possible,"  for  the  term  of  two  years 
from  June  1,  1906,  to  June  1,  1908,  for  (80 
per  month,  payable  monthly  in  advance. 
The  plaintiff  expressly  agreed  therein  "to 
use  every  effort  to  have  said  premises  com- 
pleted BB  near  to  June  1,  1906,  as  possible." 
The  privilege  was  thereby  given  to  defend- 
ant "to  renew  this  lease  for  a  period  of 
three  years  from  June  1,  1006,"  at  $85 
monthly  rental  for  the  first  year,  $90  for  the 
second  year,  and  $95  for  the  third  year, 
provided  that  notice  of  the  Intention  to  ex- 
ercise the  privilege  be  given  the  lessor  in 
writing  90  days  prior  to  June  1,  1908.  In 
ooDformity  with  tbe  terms  of  the  lease, 
plaintiff  constructed  the  building  on  the  lot, 
and  defendant  took  possession  under  the 
lease,  and  paid  the  stipulated  rent  for  the 
first  two  years.  On  February  26,  1908,  de- 
fendant gave  plaintiff  notice  in  writing  of 
its  intenthm  to  renew  the  lease  for  three 
years  from  June  1,  1908,  at  the  rental  speci- 
fied In  the  so-called  renewal  clause.  It  con- 
tinued in  possession  until  the  latter  part  of 
December,  1909,  paying  tbe  stipulated  rent 
to  December  31,  1909.  Prior  to  December 
SI*  1909,  defendant  tendered  the  keys  and 
possession  of  the  premises  to  plaintiff,  but 
plaintiff  refused  to  accept  tbe  samew  De- 
feudal^  vacated  the  building,  and  has  npt 
hem  In  the  occupancy  of  the  premises  at 
any  time  since  December  31«  1900.  The 
pronises  were  vacant  to  the  time  ot  the 
commencement  of  the  action. 
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At  the  time  of  the  execution  of  the  lease, 
ordinances  in  force  made  it  unlawful  to 
erect  or  construct  on  said  lot  such  a  building 
as  was  provided  for  in  said  lease  and  in 
fact  constructed.  Among  the  things  admit- 
ted by  the  stipulation  of  facta  Is  that  "the 
consideration  f<Mr  said  lease  was  tbe  erection 
upon  said  lot  of  land  of  the  said  wood 
frame  and  corrugated  Iron  building."  It  Is 
dear,  of  course,  that  audi  erection,  was  at 
least  a  moat  material  part  of  the  conaldaa- 
tion.  At  no  time  ^ce  the  encntlon  of  said 
lease  has  there  been  any  ordinance  in  terms 
purporting  to  authorise  the  erection  within 
said  limits  of  such  huUdtng  as  was  agreed 
to  be  conatmcted  on  said  lot,  and  as  was 
actually  constructed  thereon. 

In  the  face  of  the  great  necessity  for  tem- 
porary buildings  In  San  Francisco  immedi- 
ately following  the  ctrnflagraUon  of  AivU 
18,  19,  and  20,  1906,  the  mnnldpal  authori- 
ties ot  the  dtj  and  county  unoffldally  an- 
nounced that  the  construction  of  touporary 
wooden  frame  buildings  within  said  flre  lim- 
its would  be  permitted  until  July  1,  1906, 
but  that  all  said  buildings  would  be  subject 
to  removal  at  the  pleasure  of  the  authori- 
ties. On  January  6,  1908,  an  ordinance  was 
adopted  providing  for  the  removal,  not  later 
than  May  1,  1910,  of  all  buildings  erected 
"In  violation  of  and  contrary  to  the  laws 
and  ordinances  of  said  dty  and  county  of 
San  Francisco,"  and  directing  notice  thereof 
to  be  served  on  all  owner&  On  April  11, 
1910,  an  ordinance  was  adopted  providing 
for  said  removal  not  later  than  May  X  1911. 
Defendant  occupied  the  building  in  question 
from  June  1,  1906,  to  the  latter  part  of  De- 
cember, 1900,  and  was  never  interfered  with 
by  tbe  authorities  of  the  dty  in  the  use  and 
enjoyment  thereof. 

[1]  The  charter  of  the  dty  and  county  of 
San  Francisco  authorizes  the  board  6t  super- 
visors to  fix  the  limits  within  which  wooden 
buildings  or  structures  shall  not  be  erected 
or  maintained,  and  provides  that  "such  lim- 
its when  once  established  shall  not  be  chang- 
ed except  by  extension."  Section  &,  c.  2, 
Charter.  So  that  it  would  seem  that  the 
supervisors  would  have  had  no  authority 
after  the  flre,  even  by  ordinance,  to  p^mlt 
the  erection  of  any  wooden  building  within 
the  limits  previously  defined  as  the  flre  lim- 
its; the  charter  provision  limiting  their 
powers  in  this  behalf.  But  they  did  not 
even  purport  to  so  do  by  ordinance,  which, 
even  If  there  were  no  charter  provisions, 
would  be  essential  to  any  change  in  existing 
ordinances  on  the  subject  AH  that  there 
was  in  this  case.  In  effect  was  the  unofficial 
announconent  of  the  munidpal  authorities 
that  th^  would  regard  the  law  on  the  sub- 
ject suspended  for  the  time  t>eii^,  and  would 
not  attempt  to  enfwce  It,  which  was  followed 
1^  the  actual  failure  on  the  part  of  such  au- 
thorities to  oiforoe  the  sama  The  good  talth, 
both  of  the  authorities  and  those  erecting 
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woodoi  bnlldlngi  under  the  aasn  ranee  thus 
given,  la  not  to  tw  anestloned  In  tbe  allgbtest 
de^gree.  It  may  freely  be  conceded  tbat  the 
oner^ney  was  mth  mm  to  morally  Justify 
the  authoritlefl  and  those  acting  upon  their 
assoianeee  in  dobig  as  tbey  did.  Bnt,  of 
course,  the  law  could  not  be  dianged  In  any 
snch  way.  The  ordinances  on  the  subject 
continued  In  force  unaffected  by  tiie  unoffi- 
cial announcement  In  the  aUghtest  degree, 
with  the  result  tbat  the  omstmctlon  ot  this 
building  on  this  lot;  which  was  expressly 
IHVTlded  for  In  the  lease,  was  "contrary  to 
an  express  provision  of  law,"  and  therefore 
"not  lawful  (section  1667,  Glr.  Code),  on  May 
17,  1806,  and  at  all  times  thenceforth.  We 
regard  this  propoiritlon  as  m>  elementary  In 
its  nature  as  to  require  no  citation  <tf  au- 
thority to  uphold  it  Certainly  no  case  dted 
by  learned  counsel  for  plalutUf  tends  to  sup* 
port  a  contrary  law. 

12]  It  necessarily  follows  that  the  contract 
of  lease  was  founded  upon  tta  unlawful  con- 
sideration, and  tbat  the  entire  contract  was 
therefore  void  and  nnenJForceable.  CIt.  Code, 
il  1607,  1608;  Berka  t.  Woodward,  125  Cal. 
119,  67  Pac.  777,  45  li.  B.  A.  420,  73  Am.  St 
Bep.  SI ;  Swanger  r.  Mayberry,  59  CaL  91. 

[8]  It  is  claimed  that,  even  if  the  original 
lease  was  void  and  unenforceable  for  the 
reasons  stated,  plaintiff,  is  not  required  to 
rely  upon  the  same  for  a  recovery  In  this 
case;  reliance  being  placed  upon  the  rule 
that  the  test  whether  a  demand  connected 
with  an  Illegal  transaction  is  capable  of  be- 
ing enforced  at  law  Is  whether  the  plaintiff 
requires  the  aid  of  the  illegal  transaction  to 
eetabllsb  his  case.  Admittedly,  if  he  does 
so  require  the  aid  of  tbe  unlawful  transac- 
tion, he  cannot  enforce  tila  claim.  Berka  t. 
Woodward,  supra.  Tbe  theory  of  plaintiff 
In  this  connection  is  that  the  old  lease  ter- 
minated on  June  1,  1908,  and  that  defendant 
then  entered  upon  a  new  three  years'  lease, 
which  involved  no  unlawful  feature,  in  that 
It  cannot  be  held  to  lutve  contained  any  un- 
dertaking for  the  erection  of  a  forbidden 
structure ;  such  structure  having  already 
been  erected,  and  the  stipulated  facta  not 
showing  that  the  ordinances  in  force  in 
terms  prohibited  the  mere  maintenance  of 
such  a  building  already  constructed  within 
the  fire  limits.  For  the  purposes  of  this  de- 
cisiou,  it  may  be  assumed  that  a  prohibition 
of  the  construction  of  snch  a  building  within 
the  fire  limits  was  not  also  a  prohibition  of 
the  maintenance  of  the  same  after  its  con- 
struction. Plaintiff's  theory  that  detendant 
after  June  1,  1908,  was  occupying  the  pran- 
laes  under  a  new  lease,  rather  tlian  under  an 
extension  of  the  old  leas^  la  baaed  <m  the 
flict  tbat  the  privily  gLrea  by  the  old  lease 
waa  one  "to  rmew  ttda  lease  tar  a  period  of 
three  years,"  etc,  and  not  a  privilege  to  ex- 
tend the  old  lease  at  all,  and  Oat  defend- 
ant In  fbct  gave  notice  ot  hla  intention  "to 
renew  the  lease"  for  such  period. 


[4]  Hie  authOTlttea  folly  aopport  die  claim 
of  learned  oonnad  flor  plaintiff  that  a  oov^ 
ant  for  roiewal  of  a  leaae  at  the  optitm  ot 
the  lessee  "Inwta  tbe  giving  <tf  a  new  lease" 
(2  Wood'B  Landlord  and  Tenant,  |  141S), 
"cont^platea  the  execution  ot  some  tartbar 
instmmait  the  leaaor'\  (Delaahman  r.  Ber- 
ry, 20  Mich.  297.  298^  4  Am.  Bep.  882),  glv«B 
the  lessee  the  right  "to  have  another  lease" 
(Hunter  v.  SUverat  16  in.  ITfQ,  "reQUliea 
the  maUng  of  a  n«ir  leaso"  fTaylor'a  Land* 
lord  and  l^iau^  J  882),  *involvea  tlw  mak- 
ing of  a  new  leaatf'  (Wood's  Landlord  and 
Tenant,  i  418),  and  *Vould  require  the  malc- 
Ing  ot  a  new  leaae"  (Sh^pard  v.  Boamkrana, 
109  Wla.  58;  85  N.  W.  199.  83  Am.  St  Bsp. 

On  the  other  tiand,  It  the  levee  la 
simply  given  by  the  original  leaae  the  option 
to  retain  the  premlsea  tor  a  specified  addi- 
tional term,  without  the  execution  of  any 
new  leaae^  the  oovenant  la  mer^  <me  tor 
an  extemdon  of  the  orl^nal  leas^  and  when 
the  lessee  gives  the  notice  of  exercise  of  his 
option,  if  notice  be  required  by  the  terma  of 
his  lease,  he  Is  "enUUed  to  hold  for  the  ad- 
ditional term  under  the  original  lease," 
which  then  becomes  a  lease  "for  both  the 
original  and  extended  terms."  Wiener  v. 
Graff,  7  CaL  App.  580,  583,  95  PaC:  167. 

[6]  Although  the  word  "renew"  la  used  in 
the  eighth  subdiviBion  of  the  lease  I>efore  us, 
we  do  not  think  that  the  giving  of  any  new 
lease  was  within  the  contemplation  of  the 
parties.  The  lessor  did  not  covenant  to  re- 
new the  lease;  the  language  being  tbat  "the 
privilege  Is  h^eby  given  the  lessee  to  renew 
tills  lease,"  eto.,  which  implies  Uiat  the  notlra 
subsequently  provided  to  be  given  by  the  les- 
see of  Ms  intention  to  exercise  the  privilege 
was  tbe  only  thing  eaeential  to  give  the  right 
to  the  additional  term.  This  waa  the  prac- 
tical construction  given  to  the  provision  by 
the  parties;  for  tbe  defendant  did  not  de- 
mand a  new  lease,  and  the  plaintiff  did  not 
give  one.  The  notice  of  Intention  to  exer- 
cise the  privilege  being  given  by  defendant. 
It  remained  In  possession,  and  the  plaintiff, 
without  giving  any  new  lease,  accepted  rent 
from  it  in  accordance  with  the  provisions  of 
the  original  lease  as  to  the  possible  addition- 
al term  prescribed  for  therein.  And  in  hla 
complaint  In  this  action  plaintiff  in  terms  ^- 
leges  that  "defendant  has  continued  In  pofl^ 
session  «  •  •  pursuant  thereto  [the  orig- 
inal  lease]  and  to  the  eatension  thereof,"  and 
the  trial  court  found  this  allegation  to  be 
txuB.  We  therefore  concur  in  wliat  was  said 
by  tbe  District  Court  ot  Appeal  ot  the  First 
District  in  this  connection  in  deciding  this 
caae,  namely,  tliat  the  ao-called  renewal  of 
the  lease  was  not  the  creation  of  a  new  lease 
after  the  building  was  conacructed,  but  waa 
merely  an  extenaiim  ot  Uie  OTlglnal  leaser 
with  the  result  tbat  the  important  question 
In  the  case  la  tbe  l^llty  ot  the  original  leaae 
contract  The  action  la  based  addy  on 
that  contract,'  and  plaintiff  la  lovilied  to 
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vely  upon  tliat  alone  for  a  recovery.  It  cer- 
tainly la  clear  tbat  If  the  provision  was  one 
lor  a  new  lease,  ratber  than  one  for  an  ex- 
tension of  the  original  lease,  plaintiff  would 
be  without  any  right  of  recovery  for  rent  for 
any  period  of  time  after  defendant  bad  va- 
cated the  premises;  for  no  new  lease  was  giv- 
en, and  the  original  lease,  on  that  theory, 
ended  on  June  1,  1908,  with  the  result  that 
defendant  was  under  no  obligation  to  contin- 
ue as  plaintUTs  tenant  It  is  only  on  the 
theory  that  the  original  lease  was  extended 
that  plaintiff  could  have  any  right  of  action 
at  all.  There  Is  no  force  whatever  in  the 
suggestion  that  defoidant'a  notice  of  intrat- 
tlon  to  exercise  its  priviless  can  be  regard- 
ed as  a  new  lease. 

We  find  nothing  else  In  the  briefis  of  conn- 
ed that  requires  discussion  here.  We  are 
satisfied  that  the  District  Court  of  Appeal 
was  correct  in  Its  conclusion  that  plaintiff 
has  no  right  of  recovery  in  view  of  the  stlp- 
nlated  tacts.  In  view  of  the  circumstances 
appearing,  the  contract  upon  which  recovery 
la  sought  was  founded  upon  an  unlawful  con- 
rtderatton,  in  that  the  construction  of  the 
bnlldlng  provided  for  therein  was  contrary 
to  an  express  providon  of  the  law.  The  agree- 
ment; under  the  circumstances,  was  one  of  a 
kind  sometlmeB  styled  "a  gentiaoan's  agree- 
ment," one  which  the  parties  thereto  are  con- 
sidered In  honor  bound  to  aUde  by,  but  which 
the  courts  cannot  enforce  on  account  of  con- 
siderations of  public  policy.  And  this  Is  so, 
althon^  as  in  this  case,  the  undertaking  of 
the  plaintiff  was  in  no  way  malum  in  se  or 
contrary  to  good  morals,  except  in  so  far  as 
the  mere  violation  of  any  law  is  contrary  to 
good  morals. 

The  District  Court  of  Appeal  clearly  show- 
ed the  distinction  between  its  decision  In 
this  case  and  Its  decision  in  Wayman  Invest- 
ment Oo.  V.  Wesslnger  et  at,  13  Cal.  App. 
106,  108  Pae.  1022.  It  said  In  that  regard: 
"Our  conclusion  is  this  case  is  not  In  conflict 
with  tiie  case  of  Wayman  Investment  Co.  v. 
WesslngN'  et  al.,  13  Cal.  App.  108  [108  Pac. 
1022].  There  the  contract  of  lease  did  not 
require  the  erection  of  a  boUding  in  violation 
of  an  ordinance,  but  0ie  lease  was  of  a  build- 
ing which  had  already  been  constructed,  and 
what;  was  said  by  the  court  in  that  case  was 
that  the  leasing  and  giving  possession  of  a 
building  originally  illegally  constructed,  tot 
an  agreed  rental,'  Involved  no  violation  of 
law;  that  the  ordinance  did  not  in  terms 
prohibit  the  leasing  of  such  a  building.'  More- 
over, in  ttiat  case  it  appeared  that  the  ten- 
ants were  in  possession,  enjoying  the  use  of 
file  illegal  structure,  and  anxtrently  claimed 
the  right  to  do  so  without  the  payment  <^ 
any  rent" 

The  judgment  la  lereraedL 

We  concur:  SHAW,  J.;  SLOSB*  J.i  MBIf 
TIN,  J.;  HBNSHAW,  X 


Bx  parts  STODDABD.   (Nos.  2,036.  2,087.) 
(Supreme  Goart  of  Nevada.   April  1918.) 

1.  ComCBBCI  (I  64*)— iNTDSTAn  OouaBCB 
—  Statb  RxauuTioits  —  "Itinkbant  Mbb- 

CHAHT." 

Rev,  Laws,  f  8890-^894,  inclusive  (Act 
approved  March  ii,  1906  [St  1906,  c.  1S3]  | 
1),  makes  It  unlawful  for  any  itdneraQt  mer- 
chant  or  peddler  to  offer  goods  for  sale  with- 
out first  obtaining  a  liceUK.  Section  2  defines 
an  itinerant  merchant  etc.,  as  one  having  no 
permanent  place  of  business  within  the  state, 
which  is  not  regularly  located  and  taxed.  Sec- 
tion 3  fixes  the  amount  of  the  license  required. 
Section  4  provides  that  the  act  shall  not  apply 
to  drnjnmerB  repreienting  wholesale  houses; 
and  section  6  provides  that  it  shall  not  apply 
to  the  sale  of  farm  products.  Beld,  that  the 
act  violated  Const  U.  S.  art  1.  I  8,  relating 
to  interstate  commerce. 

lEO,  Note.— For  other  cases,  see  Oommenw, 
Cent  Dig.  H  104-106:  Dec;  Dig.  1  64.* 

For  other  de&idtions,  see  Words  and  Phras- 
es, voL  4,  p.  8799.] 

2.  COHsnrunoHAL  Law  ({  280*)— LiouiaES 
(I  7*)— Bqual  PaoTEcnoN  or  Law. 

The  act  violates  Const  U.  S.  Amend.  14, 
and  article  4,  1  2,  relating  to  eQoal  protection 
of  the  laws. 

[Ed.  Note.— For  other  cases,  see  Gonstitn* 
tional  Law,  Gent  Dig.  J  687:  Dee.  Dig.  |  230;* 
liMUses.  Gent  Dig.  HT-lfi,  19;  Dec.  Dig.  | 

In  the  matter  of  the  application  of  B.  G. 
Stoddard  In  behalf  of  Z.  M.  Taylor  and  an- 
other for  writs  of  habeas  corpus.  Writs 
grantjed,  and  petitioners  discharged. 

B.  C  Stoddard,  of  Reno  (Arthur  0.  Lyon, 
of  Orlnnell,  Iowa,  of  counsel),  for  petitioners, 
Cleveland  H.  Baker,  Atty.  Oen.,  for  respond- 
ent 

NOBCROSS,  J.  Original  proceedings  in 
habeas  corpus  in  behalf  of  Z.  M.  Taylor  and 
L.  P.  Rounds  were  instituted  to  obtain  their 
release  from  the  custody  of  the  sheriff  of 
Churchill  county.  The  cases  are  identical 
and  will  be  considered  together.  Taylor  and 
Rounds  w^  held  under  arrest  charged  with 
the  violation  of  that  certain  act  of  the 
islature  entitled,  "An  act  to  provide  for  li- 
censing Itinerant  and  unsettled  merchants, 
traders,  peddlers  and  auctioneers,"  approved 
March  24,  1005  (St  1005,  c.  153). 

From  the  agreed  statement  of  facts  It  ap- 
pears that  Taylor  and  Rounds  were  author- 
ized soliciting  agents  and  salesmen  for  the 
Spalding  Manufacturing  Company  of  Orin- 
nell,  Iowa,  a  manufacturer  and  wholesale 
and  retail  dealer  In  buggies,  motor  cars,  and 
other  vehicles;  said  company  having  no. 
store  or  other  place  of  business  In  the  state 
of  Nevada,  permanently  located  or  regularly 
taxed  therdn,  and  said  agents  soliciting 
sales  and  selling  the  products  of  said  com- 
pany without  license,  as  provided  In  said  act 
of  1005. 

The  act  under  consideration  provides: 
"Section  1.  It  shall  be  unlawful  for  any 
Itinerant  or  unsettled  merchant,  tradra.  ped- 
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dler  or  auctioned  to  sell  or  offer  for  sale 
any  gooda,  wares  or  merchancUse  at  any 
place  in  the  sta^  of  Nerada,  wltbout  first 
obtaining  and  iMijing  for  a  license^  as  bore- 
Inafter  provided ;  and  all  sales  or  contracts 
of  sale  made  without  soch  license  shall  be 
nnU  and  void. 

"8e&  2.  An  itinerant  or  unsettled  mer^ 
chant,  trader,  peddler  or  auettoneer  within 
the  meaning  of  this  act,  shall  include  eveiy 
person,  firm,  or  corporation,  selling  or  offa^ 
Ing  for  sale  any  goods,  wares  or  mereban- 
dis^  which  has  no  permanent  store  or  other 
place  of  business  at  some  point  or  points 
within  this  state,  and  which  is  not  perma- 
nently located  and  r^larly  taxed  therein. 

**Sec.  8.  £a<di  and  erery  itinerant  and  un- 
settled merchant,  trader,  aucUoneer  or  pedr 
dler  shall,  before  selling  or  offering  for  sale 
any  goods,  wares  or  merchandise  within  this 
state,  procure  a  license  for  each  and  ere^ 
county  in  wUch  such  person  shall  attempt 
to  aeSX  or  offer  for  sale  any  goods,  wares  or 
merchandise,  which  license  shall  not  be 
granted  for  more  than  (me  month  and  shall 
coat  tbB  applicant  three  hundred  dollars 
($300). 

"Sec.  4.  This  act  shall  not  apply  to  drum- 
mers and  commercial  travelers  representing 
and  acting  for  wbolesale  houses  In  tills  and 
other  states  so  long  as  ther  do  not  attempt 
the  sale  ct  goods,  wares  and  merchandise  at 
retail  in  .competition  with  established  retail 
dealers,  nor  shaU  It  In  any  soiBe  alter  or 
change  the  present  existing  laws  goreming 
merchants,  traders,  peddlers  and  auctioneers 
permanently  estahlished  and  doing  bustnesB 
in  this  state;  Provided,  however,  that  Its 
jHrovisiouB  shall  aj^Dly  to  and  be  enforcnl 
against  any  peddler  or  auctioneer  acting  for 
or  on  behalf  of  any  itinerant  merchant  or 
trader. 

"Sec.  6.  *  *  *  The  iwovlslons  of  this 
act  shall  not  apply  to  the  sale,  or  offering 
for  sale,  of  the  products  of  any  farm,  ranch 
or  range  situated  within  this  state." 

Section  6  fixes  the  penalty  for  the  viola- 
tloa  of  the  act  Rev.  Laws.  H  3890-3895. 

It  is  contended  by  counsel  for  petitioners, 
and  so  conceded  to  be  by  the  Attorney  (Gen- 
eral, that  the  act  In  question  is  unconstitu- 
tional. The  question  of  the  constitntionaltty 
of  tUs  act  was  submitted  to  the  office  of  the 
Attorney  Genial,  and  that  official,  the  Hon. 
R.  0.  Stoddard,  counsel  for  petitions  here* 
In,  by  opinion  rendered  September  1,  1907, 
gave  It  as  his  conclusion  that  the  act  waa 
nnconstltuUonal.  Biennial  Beport  of  Attor- 
ns General  1907-^  p.  83.  The  Attorney 
General  in  his  brief  says:  "A  careful  exam- 
ination of  tiie  authorities  dted  In  such  biief. 
and  of  a  great  many  other  authorities  not 
thtfVin  cit6d,  convinces  him  tiut  the  points 
advanced  by  the  petitioners  in  these  cases 
are  founded  upon  true  ininclples  of  law,  and 
that  the  statute  brought  into  court  for  re- 
view by  petitioners,  upon  which  this  acUon 


Is  founded,  la  unconstttutlonBl  and  -Toid; 
•  *  *  The  general  trwd  of  judicial  ded- 
slon,  since  tiie  decision  of  the  case  oC  Bob- 
bins T.  Shelby  Taxing  District,  m  U.  8. 
489  [7  Sup.  Ot  692,  80  U  Bd.  604],  by  the 
Supreme  -Court  of  the  United  States,  has 
been  to  declare  void  any  statute  imposing 
an  occupation  tax  which  In  any  way  inter' 
tWes  wiUi  Interstate  cfflnmerc^  and  there 
can  be  no  question  but  tbat  tiie  statute  bare 
in  consideration  does  and  was  intraded  to 
so  interfere.  The  statute  also  discriminates 
between  residents  and  nonresUents  of  this 
state,  and  is  thoreftne  oiwosed  to  'equal 
rights'  danse  of  the  fourte«itb  amendment 
to  the  nmted  States  Constitution." 

[1, 2]  The  contention  of  counsel  for  peti- 
tioner  that  the  act  of  190S  In  question  la  vio- 
lative of  sectlou  8  of  article  1  of  the  Consti- 
tution of  the  United  States,  relative  to  in- 
terstate commerce,  and  denies  to  certain  cit- 
izens of  the  United  States  the  equal  i»oteo- 
tlon  of  the  laws  in  violation  of  section  2  of 
uticle  4  and  of  the  fburteenth  amendment 
of  the  federal  Oonstltntlon,  la  well  taken. 
■  In  view  of  the  fact  that  the  law  andica- 
ble  to  this  case  is  so  well  settled  and  Oat 
the  unconstltntlonallty  of  the  act  in  ques- 
tion is  conceded  by  the  Attorney  Genml, 
we  deem  It  unnecessary  to  enter  Into  an  ex- 
tended dlscusrion  of  the  questions  contnd- 
llng,  and  which  are  so  fully  covered  In  opin- 
ions of  this  and  other  courts.  Suffice  it  to 
say  Uiat  the  fbUowing  authorities  and  other 
auUiorities  therein  cited  fully  snpptwt  llie 
conclusion  reached.  Bx  parte  Rosenblatt.  19 
Nev.  439,  14  Pae  298,  8  Am.  St  ReP.  901; 
RobMns  Taxing  District,  120  U.  8.  489. 
7  Sup.  Ct  C02.  80  L.  Ed.  694;  Norfolk,  etc.. 
By.  Go.  V.  Sims.  101  U.  S.  441,  24  Sup.  Ct 
161.  48  L.  Ed.  254;  Brennan  v.  TltusvUle, 
163  U.  S.  289,  14  Sup^  Ct  829.  88  U  Bd.  719; 
Spauldlng  V.  Evenson  (a  0.)  140  Fed.  918; 
Bacon  V.  liOdEe,  42  Wash.  ItiS,  88  Pac.  721, 
7  Ann.  Cas.  680;  In  re  Klnyon.  0  Idaho. 
642.  76  Pac.  268,  2  Ann.  Cas.  680;  State  t. 
Bayer,  84  Utah,  257,  97  Pac;  120,  10  L.  B. 
A.  (N.  S.)  207. 

The  petitioners  are  discharged  from  arrest 
and  thdr  bondsmen  released. 


GOBDON  V.  DISTRICT  COURT  OF  FIFTH 
JUDICIAL  DIST.  et  aL 
(No.  2,011.) 

(Supreme  Court  of  Nevada.   April  10,  191S.) 

L  False  iMPBisonuBnT  (|  7*)— Lubilut  or 

Judicial  Officeb. 

Where  a  justice  of  the  peace  had  Juria- 
diction,  a  party  prejudiced  b;  his  dedslMi  or 
acts  in  committing  him  to  jail,  has  no  reconrse 
in  a  civil  action  tor  damages  ' against  the  joa- 
tice  and  his  sureties,  even  thongh  the  latter 
acted  with  malice. 

[Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment Cent  Dig.  U  6-61,  70;  Dec  Dig. 
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2.  Fazjse  luPBisonuznT  (I  7*)-^ia.bj[IJTT— f 

JnSTICB  OF  THB  PEAOB-JlTBIS DICTION. 

Under  Comp.  Laws,  i  4780,  providing  that 
ever?  on«  who  ihall  wiUfoIty  and  anlawfnlly 
injnre  any  property  belonging  to  another  Bhall 
be  punished,  a  complaint  atifficiently  aveiB  own- 
ersoip  by  another  than  accused,  as  against  col- 
lateral attack  in  false  imprisonment  against  ft 
justice  of  the  peace,  where  it  charges  the  sev- 
erance and  removal  of  the  property  from  the 
possession  of  the  complaining  wiUiess;  pos- 
session beii^  prima  fade  evidence  of  owaer- 
^tp. 

•  [Bd.  Note. — For  other  cases,  see  False  Im- 
^riBcwo«nt>  Cent  Dig.  ii  70;  Dee.  Dig. 

3.  Fajse  IicPBisoNifXBT  ({  8*)— Ck)iacmcsnT 

or  OrPEKDERS. 

Where  a  justice  of  the  peace  fixed  the 
bond  of  one  chained  with  a  misdemeanor  at 
$1,000  cash,  the  erroneous  requirement  of  cash 
bail  did  not  deprive  the  Justice  of  jurisdiction 
so  as  to  render  him  liable  for  the  improper  or- 
der; it  appearing  that  ^e  accused  made  no  of- 
fer of  any  sort  of  ball. 

rCBld.  Note.— For  other  cases,  see  False  Im- 
risonment,  Cent  IMg.  IS  6S-7S;  Dee.  Dig. 
a*] 

4.  Pbohibition  (S  19*)— Pabties. 

Where  prohibition  is  sought  to  restrain  en- 
forcement of  a  judgment,  a  sheriff  seeking  to 
levy  execution  is  a  proper  party;  for,  if  the 
judgment  be  void  for  want  of  jurisdiction,  then 
the  aher^,  who  draws  all  of  his  authority  from 
the  court  has  no  r^bt  to  enforce  the  exeea- 
tion. 

[Bd.  Noto-^For  other  cases,  sei  ProhiUtion, 
Cent  Dig.  I  68:  De&  Dig.  |  19.*] 

5.  Pbohibitioh  (I  8*)— Right  to. 

Where  it  is  sought  to  prevent  enforcement 
of  a  void  judgment  upon  which  execution  is 
about  to  be  levied,  prohibition  is  the  proper 
remedy,  for  an  appeal  from  an  order  denying  a 
motion  to  quash  the  summons  an^  set  aside  the 
judgment  does  not  afford  sufficient  relief;  there 
being  no  provision  for  a  stay  pending  the  ap- 
peaL 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  U  4-19;  Dec.  Dig.  I  3.*] 

Orlgliial  petition  by  Louis  D.  Gordon  for 
prohibition  against  the  District  Court  of  the 
Fifth  Judicial  District  Mark  R.  ATerlll. 
Judge,  and  W.  A.  IngaUa.  Writ  Issued. 

Key  Plttman  and  F.  K.  Plttmaa,  both  of 
Tonopah,  tox  petUlfmer.  B,  R.  Cooke  and  a 
B.  Uclntoeb,  both  of  Tonopah,  for  respond- 
enta. 

NOROROSS,  J.  TbSa  Is  an  original  pro- 
ceeding In  prohibition^  The  petitioner  was 
a  defendant  In  a  case  determined  In  the  low- 
«  court,  entitled  John  F.  DaTidson,  Plain- 
tiff, T.  George  H.  Eeyee,  John  Tabor,  W.  H. 
Doyle,  *  and  Loula  D.  Gordon,  Defendants. 
The  deftult  of  the  defendant  Louis  D.  Gor- 
don, petitioner  herein,  for  falling  to  appear 
and  answer  was  entered  in  the  case,  and 
subsequently  Judgment  against  blm  for 
$1,000  dami^es  and  oosts  was  entered. 
P^tloner  was  a  resident  of  the  state  of 
Utah,  and  an  order  for  serrlce  of  Bummons 
by  pnbllcatloa  upon  petitioner  was  granted 
by  the  lower  court  Snbeequently  and  In 
pnrsnan<se  of  sndi  order  personal  service  was 
obtained  upon  petitioner  In  Salt  Lake  City, 


state  of  Utah,  in  Ilea-  of  puMloatlon.  Attw 
judgment  waa  altered  against  petUlonw, 
execution  was  issued  to  the  respondent  W. 
A.  Ingalls,  sfaerUf  of  BBmeralda  countyr  who 
was  proceeding  to  s^  certain  corporate 
stock  of  petitioner  wbldi  haA  boea  attached 
at  the  time  Uie  suit  was  Instltnted.  Subse* 
quoitly  the  p^tloner,.  Gordon,  ai^ieared 
specially  in  the  action  and  moved  for  an  or- 
&a  to  set  adde  and  vacate  Judgment  and  to 
annul  the  writ  of  execution  thweon,  upon 
the  ground  that  at  the  time  the  judgment 
was  mtered  the  court  below  had  not  obtain- 
ed jurisdiction  over  tbe  defendant  Gordon. 
The  motion  was  denied,  and  this  proceeding 
was  instituted  to  problUt  tbe  lower  court 
from  farther  proceedings  under  the  alleged 
void  judgment  upon  tbe  same  grounds— want 
of  Jurisdiction — urged  upon  the  trial  coiirt 
Want  of  jurisdiction  in  the  trial  conrt  to  en- 
ter an  order  of  service  of  summons  Iqr  publi- 
cation is  based  upon  the  alleged  fact  that  the 
complaint  falls  to  state  a  cause  of  action. 
Victor  Mining  Co.  v.  Justice  Court,  IS  Nev. 
22.  1  Pac.  831;  Coffin  v.  Bell,  22  Nev.  168. 
37  Pac.  240»  68  Am.  SL  Rep.  7S8. 

[1]  Xhe  d^endants  above  named  were 
bondsnen  upon  the  ofBclal  bond  of  one  P. 
J.  Gallagher,  justice  oi  tbe  peace  In  and  for 
Gordon  towiuihip,  Nye  connly.  The  complaint 
alleges  the  fact  that  jodgmmt  bad  been  ob- 
tained by  the  plaintiff,  Davidson,  in  a  prior 
action  against  the  said  P.  J.  Qallaghw  and 
one  W.  T.  Mattly  for  damages  for  tmlaw- 
ful  Imprisonment  in  the  sum  (tf  $2,500,  and 
that  the  said  Gallagher  and  Mattly  vete  Im- 
pecimlouB  and  ins(dvent  Tbo  complaint 
under  consideration  in  this  proceeding  was 
to  obtain  judgment  against  the  bondsmen 
of  said  Galla^bffiT,  justice  of  the  peace,  as 
aforesaid,  for  the  same  alleged  unlawful  im- 
prlsonmoit  The  ofOcIal  bond  of  said  Gal- 
lagher was  In  tbe  penal  sum  of  $2,000  and 
upon  which  the  petitioner,  Gordon,  became 
surety  In  the  sum  of  $1,500. 

The  complaint  allesed  snbstuitlally  that 
one  W.  T.  Mattly  wrongfully,  maliciously, 
and  without  any  reasonable  or  probaUe 
cause,  Bi^ieared  before  the  sUd  P.  J.  Galla- 
S^er.as  justice  of  tbe  peace  and  swore  false- 
ly to  a  pretended  criminal  complaint  against 
the  said  John  F.  Davidson;  that  tbe  said 
P.  J.  Gallagher,  as  such  justice,  with  knowl- 
edge of  tbe  falsity  of  said  alleged  criminal 
charge,  and  at  the  malicious  Instigation, 
solicitation,  ftnd  procurement  of  the  said 
Mattly.  did  issue  a  warrant  of  arrest  npon 
said  comidalnt  for  said  Davidson;  that 
ther«if  ter  said  Davidson  was  arrested  and 
brought  before  the  said  justice,  who  Uten 
and  there  wrongfully,  malldously,  and  with 
Intent  unlawfully  to  deprive  him  of  his  lib- 
erty, did  fix  tbe  amount  of  ball  for  said  Da- 
vldsm's  appearance  to  said  criminal  com- 
plaint in  a  grossly  excessive  amount,  to 
wit,  tbe  sum  of  $1,000,  and  did  wrongfully 
and  maliciously  order  that  said  Davidson 


frorotber  eases  MS  MunetMo  snAseeUoa  NtlUBBR  la  Dso.  Dig-  *  Am.  Dig.  Key-No.  Secies  *  Rep'r  XaOsxes 


Digitized  by 


Google 


181  PAOIFIO 


SEPOBTEB 


(Not. 


fornlsh  sncb  ban  In  casta,  well  knowing;  that 
be  would  be  anable  to  farnisb  tbe  same  In 
caeb;  ttaat  sncb  Justice  of  tbe  peace  commit- 
ted the  said  DaTldaon  to  jail  pending  trial 
upon  the  complaint,  and  waa  by  the  consta- 
ble lodged  in  tbe  town  Jail  and  therein  incai^ 
cerated  for  two  days  and  two  nights;  that 
said  Jail  was  poorly  constructed  and  defec- 
tlTely  heated,  and  said  Davidson  suffered 
severely  from  cold  and  contracted  a  severe 
cold,  which  caused  him  to  become  and  re- 
main sick  and  sore,  and  that  owing  to  the 
loathsome  condition  of  tbe  beds  In  the  Jail 
and  the  extreme  coldness  he  was  unable  to 
sleep,  etc.;  that  two  days  after  auch  commit- 
ment said  criminal  proceeding  was  wholly 
terminated  and  saUl  DaTidBon  dlBcharged 
from  custody. 

It  Is  the  contention  of  counsel  for  peti- 
tioner that  the  complaint  falls  to  state  a 
cause  of  action,  for  the  reason  that  Galla- 
gher, tbe  Justice  of  the  peace,  was  acting 
Judicially,  and  when  so  acting  the  motives 
which  prompted  his  acts  cannot  be  a  subject 
of  inquiry  in  a  civil  action.  It  la  contended 
that  the  criminal  complaint  upon  which  Da- 
Tidson  was  arrested  charged  the  commission 
of  c  misdemeanor;  ttaat  the  arrest  thereup- 
on was  lawful  and  gave  the  Justice  Jurisdic- 
tion of  the  person  of  the  defendant  and  the 
subject-matter  of  tbe  offense  charged;  that 
such  Justice  had  Jurisdiction  to  determine 
ttaat  defendant  should  furnish  bail  as  a  con- 
dition of  bis  release  pending  the  trial  of  tbe 
charge  against  him,  and  that  the  amonnt  of 
such  ball  was  a  matter  In  the  discretion  of 
tbe  Justice  and  whether  the  amount  was 
excesstve  or  not  cannot  be  questioned  in  a 
civil  action  for  damages,  and  that,  in  any 
event,  there  are  no  facts  allied  In  the  com- 
plaint that  would  Justify  the  conduslon  that 
the  amonnt  of  ball  fixed  was  excessive; 
ttaat  a  bare  all^tlon  that  ttu  Judge  de- 
manded cash  ball  will  not  be  considered, 
for  If  plaintiff  failed  to  present  personal 
bail  properly  Justified  the  court  taad  no  other 
altematlTe  than  to  demand  cash  ball,  and 
upon  ftdlnre  of  plalntUt  to  give  it  to  Incar- 
cerate plaintiff. 

In  Pratt  t.  Gardner,  2  Cash.  68,  4S  Am. 
I>ec.  652,  Shaw,  O.  X.  speaking  for  the  Su- 
preme Court  of  Massachusetts  In  a  case  of 
first  Impression  In  that  court,  said:  "It  is  a 
prln^le  lying  at  the  foundation  of  all  well- 
ordered  Jurisprudence  that  ipvery  Jndge, 
whether  of  a  bigh«  or  lower  court;  exercis- 
ing ttae  JnrlsdictioD  vested  In  him  by  law, 
and  decidtng  upon  ttae  rights  of  ottaers, 
should  act  upon  bis  own  ftee,  unbiased  con- 
victions, nnlnflnenced  by  any  ai^rehaislon 
of  coiueqiiencea.  *  *  *  He  Is  not  bound, 
at  ttae  peril  of  an  action  ft>r  damages,  or  of 
a  personal  oontrovwsy,  to  decide  right  in 
matter  either  of  law  or  of  ftict,  but  to  de- 
cide according  to  bis  ovn  convictions  of 
right,  of  whlcta  Ills  recorded  Judgment  is 
the  iMst,  and  nnut  be  taken  to  be  conclnslve, 


evidence.  •  *  •  If  it  be  said  that  it  may 
be  conceded  that  the  action  will  not  lie,  un- 
less in  a  case  where  a  Judge  has  acted  pax^ 
tlally  or  corruptly,  the  answer  is  that  tbe 
losing  party  may  always  aver  that  the  Judge 
acted  partially  or  corruptly,  and  may  offer 
testimony  of  bystand^  or  others  to  prove 
it;  and  these  proofs  are  addressed  to  the 
court  and  Jury,  before  whom  th^  Judge  is 
called  to  defend  himself,  and  the  result  is 
made  to  depend,  not  upon  his  own  original 
convlctlon^the  conclusion  of  his  own  mind 
in  the  decision  of  the  original  case — as,  by 
the  theory  of  Jurisprudence,  It  ought  to  do, 
but  upon  tbe  conclusions  of  other  minds, 
under  the  Infiuoice  of  other  and  different 
considerations.  The  general  principle,  which 
excepts  judges  from  answering  in  a  private 
action,  as  for  a  tort,  for  any  Judgment  given 
In  the  due  course  of  the  administration  of 
justice  seems  to  be  too  well  settled  to  require 
discussion;  and,  as  was  said  by  Mr.  Chief 
Justice  Kent  in  the  case  of  Tates  v.  Lansing, 
[5  Johns.  (N.  T.)  282],  lias  a  deep  root  in 
the  common  law.'  *  •  ♦  The  only  re- 
maining question  is  whether  the  case  set 
forth  in  the  plaintiff's  declaration  was  with- 
in the  jurisdiction  of  tbe  defendant  as  a  jus- 
tice of  the  peace.  Leaving  out  the  epithets 
'malidonsly.'  Villfully.'  falsely,'  with  which 
the  dedaratlon  is  so  thi<^y  sprinkled,  and 
which  cannot  change  or  qualify  the  material 
facts,  it  Is  stated  that  ttae  defendant,  being 
a  Justice  of  the  peace,  issued  a  warrant 
against  the  plaintiff,  on  the  complaint  of 
one  Bnrley,  diarglng  the  plaintiff  with  a 
malicious  trespass  on  bis  land.  It  Is  alleged 
that  tbe  complaint  is  false,  feigned,  and 
groundless,  and  that  the  defendant  knew 
it;  but  this  was  tbe .  very  question  to  be 
tried,  and  tbe  defendant  could  not  Judicially 
know  It  tUl  a  trlaL  His  private  knowledge 
could  not  prevent  the  complainant  fAuu  bar- 
ing  It  tried.  It  is  further  allfi«ed  that  the 
defendant  willfully  and  malidonsly  tried 
and  convlctod  Oie  plaintiff,  and  sentenced 
him  to  pay  a  fine  of  f2  and  costs.  Tbe  plaln- 
'Uff  all^ees  that  be  was  not  guilty,  and  that 
Uie  defendant  knew  he  was  not  guilty. 
These  are  facts  whlCh  the  defendant  la  not 
bound  to  contest  with  the  plaintiff." 

In  the  case  of  Oooke  v.  Bangs  (d  OL)  81 
Fed.  640,  dted  by  counsel  for  petitioner,  Jus- 
tice Brewer,  conaldOTlng  ttae  question  of  ttae 
liability  of  a  Justice  of  the  peace  fbr  flam- 
ages  in  a  civil  action  for  acts  done  in  tals 
ofilclal  capadtgr*  said:  "Under  what  dicnm- 
stances  can  a  justice  of  tbe  peace  be  tae^d 
liable  for  a  dvil  action  tot  damages  for  an 
act  done  by  talm  in  bis  capacity  as  Justice 
of  the  peace?  Nothing  is  more  imporiant  In 
any  country  than  an  IndQtendent  Judiciary, 
and  nowhere  la  it  so  important,  so  absolutely 
esBentlal,  as  under  a  popular  government. 
No  man  can  be  a  good  Judge  who  does  not 
feel  perfectly  free  to  follow  the  dictates  of 
bis  own  Judgment,  wheresoever  th^  may. 
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lead  him.  And  In  a  oonntry  where  the  peo- 
Ide  rtde,  and  where  popular  clamor  la  apt 
to  mmj  the  mnltltnde,  nothing  Is  more  lm< 
portant  than  that  the  judges  shoold  be  ke^t 
as  Independent  aa  possible.  And  it  is  univer- 
aal  ezpolfflkce,  and  the  single  voice  of  the 
law  booln,  that  (me  tiling  essential  to  their 
ind^ndence  is  that  th^  should  not  be  ex- 
posed to  a  private  action  for  damages  for 
anTtfaing  tli^  may  do  as  judges.  •  *  * 
With  req;»ect  to  all  Judicial  officers,  Jostices 
of  the  peace  as  well  as  judges  of  higher 
courts,  the  settled  law  of  the  Supreme  Court 
of  the  United  States,  and  I  think  the  plain 
Intimation  of  the  Supreme  Court  of  this 
state  [Minnesota],  la  that,  where  th^  act 
within  their  Jurisdiction,  thej  are  not  Ame- 
nable to  dvil  action  for  damages.  No  matter 
what  their  motives  may  they  cannot  be 
Inquired  Into^" 

OOur  eases  of  the  same  general  Import 
cited  by  counsel  for  petitioner  are  Stone  v. 
Graves,  8  Mo.  148,  40  Am.  Dec.  183;  Wilson 
V.  Mayor  of  New  Torfc,  1  Deulo  (N.  T.)  605, 
48  Am.  Dec.  719 ;  State  ex  rel.  Egan  v.  Wol- 
ever,  127  Ind.  306.  26  N.  E.  763;  Thompson 
v.  Jackson,  93  Iowa.  876,  61  N.  W.  1004,  27 
L.  R.  A.  96;  ficott  v.  Flshblate.  117  N.  a 
265.  23  S.  E.  436,  30  L.  R.  A.  686;  Calhoun 
V.  Little,  106  Oa.  336,  82  S.  D.  86,  43  L.  R.  A. 
682,  71  Am.  St  Rep.  254. 

Cyc,  In  treating  of  the  question  of  the 
dvll  liability  of  justices  of  the  peac^  says: 
"When  a  justice  of  the  peace  has  Jurlsdic* 
tioD,  he  Is  not  personally  liable  for  any  error 
lu  Its  ezerdae,  and  this  Immunity  from  dvll 
liability  extends  even  to  cases  in  which  a 
Justice  upholds  and  enforces  unconstitutional 
law.  In  England  a  justice  of  the  peace  la 
civilly  liable  for  acts  done  malldoualy  and 
without  probable  cause,  but  In  the  United 
States  the  authorities  are  divided ;  it  having 
been  both  asserted  and  denied  that  the  jus- 
tice may  be  liable,  whoe  it  is  shown  that 
he  lias  acted  corruptly  or  malidonsly.  The 
general  rule  is  that  a  Justice  of  the  peace 
who  acts  in  a  case  of  which  he  has  no  juris- 
diction, or  who  exceeds  his  Jurisdiction.  Is  lia- 
ble in  damages  to  any  party  injured.  A  dis- 
tinctton  has,  however,  been  drawn  in  some 
cases  between  excess  of  jurisdiction  and  the 
clear  absence  of  all  JurlsdlctloD  over  the  sub- 
ject-matter ;  and  it  has  been  held  that,  where 
jurisdiction  of  the  subject-matter  has  been 
invested  by  law  In  the  justice,  the  manner 
and  extent  In  which  the  jurisdiction  shall 
be  exercised  are  generally  as  much  questions 
for  his  determination  as  any  other  questions 
involved  in  the  case,  and  be  Is  not  liable  for 
error  In  determining  the  facts  necessary  to 
his  jurisdiction.  So,  too,  it  has  been  held  that 
If  the  want  of  jurisdiction  over  a  particular 
case  is  caused  by  matters  of  fact  It  must  be 
made  to  appear  that  they  were  known,  or 
ought  to  have  been  known,  to  the  Justtce,  In 
order  to  hold  him  liable  for  acta  done  with- 
out jDilsdiction."   24  Cyc.  421. 

We  think  the  prevailing  role  in  the  Amei^ 


lean  courts  Is  condaely  stated  In  Oumow 
V.  Eeesler,  110  Mich.  10.  67  N.  W.  082,  as- 
fbllows:  "The  Justice  having  obtained  Jnil»' 
diction  of  the  subjectmatter,  the  rule  is  well 
settled  that  no  action  can  be  sustained 
against  him  for  the  recovery  of  damages 
by  one  claiming  to  have  been  injuriously  af- 
fected by  his  Judicial  action.  It  is  in  dispen- 
sable to  the  administration  of  justice  that 
a  judge  or  other  Judicial  officer,  who  acts 
within  the  scope  of  his  Jurisdiction,  may  act 
freely,  without  any  fear  of  bdng  held  re- 
sponsible in  a  civil  action,  or  having  his  mo- 
tives brought  in  question  by  one  injuriously 
affected  by  his  judgment  This  immunity 
Is  uniformly  held  not  to  be  affected  by  the 
motives  with  which  It  is  alleged  that  the 
judicial  officer  has  performed  his  duty.  If 
the  offlcw  be  In  fact  corrupt,  the  public  has 
its  remedy;  but  the  defeated  suitor  cannot 
be  permitted  to  obtain  redress  against  the 
Judge  by  alleging  that  the  judgment  against 
him  was  the  result  of  corrupt  or  malicious 
moUv^  See  Bradley  v.  Fisher,  18  Wall. 
835  [20  L.  Ed.  646];  MetAem.  Pub.  Off. 
619-621.- 

In  the  recoit  case  of  Lacey  v.  Hendridis, 
164  Ala.  280,  61  South.  157,  187  Am.  St  Bep^ 
45,  Evans,  J.,  speaking  for  the  court,  said: 
"It  is  settled  law  in  this  jurisdiction  that  no 
action  can  be  supported  against  a  jusUoe 
of  the  peace  acting  judicially,  and  who  has 
not  exceeded  his  Jurisdiction,  however  w< 
roneous  his  decision  or  malldlons  his  motive.'' 

[2]  The  criminal  complaint  upon  which 
Davidson  was  arrested  In  its  charging  por^ 
tion  reads  as  follows:  ''That  said  John  F. 
Davidson  did  then  and  there  unlawfully, 
maliciously,  and  willfully  sever  and  carry 
away  a  detonator  from  a  15  h.  p.  F.  &  M. 
h<Hst,  which  is  located  on  leasing  block  No. 
1  of  the  Round  Mountain  Red  Top  Mining 
Company's  Bla(^  Hawk  claim,  without  the 
permission  and  consent  of  the  aforesaid 
plaintiff,  W.  T.  Mattly,  who  holds  posses- 
sion of  said  lease  and  hoist" 

We  think  this  complaint  sufficiently  charg- 
es a  public  offense  to  fl^ve  the  justice  jurls- 
dictton  of  the  person  arrested  upon  warrant 
based  thereon,  and  the  subject-matter  of  the 
charge.  It  is  admitted  that  this  diarge  was 
based  on  the  provisions  of  section  4780  of 
the  Compiled  Laws  (Gutting)  which  reads: 
"Every  person  who  shall  willfully,  unlawfully 
end  malidonsly  destn^,  bum,  cut,  or  other- 
icise  infure  any  goods,  chattels  or  other 
propertp  of  ani/  detoriptUm  whatever,  b^nif* 
Ing  to  another,  shall  upon  convlcUon  be  pun- 
ished by  fine  of  not  more  than  $600  or  by 
Imprisonment  In  the  county  Jail  not  more 
than  six  months,  or  both  such  flue  and  im- 
prisonment" 

It  is  the  contention  of  counsel  for  respond- 
ent that  this  complaint  falls  to  charge  an 
offense,  for  the  reason  that  it  fails  to  all^ 
that  the  article  chained  to  have  been  taken 
by  Davidson  "behmged  to  another."  Tbe 
complaint  aUeged  poneadon  In  anotbor  of 
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the  hoist  from  which  the  defendant  was 
-charged  with  anlawfally,  wlllfiillr,  and  ma- 
Udouslf  sererlng  and  carrying  away  a  de- 
tonator. It  is  well  settled  that  possession  Is 
prima  fade  evidence  of  ownership.  State 
T.  Rising,  10  Nev.  104;  State  v.  Parker,  16 
NaT.  79.  Property  In  the  lawful  possession 
of  another  is  property  "belonging  to  an- 
other," within  the  meaning  of  the  statnte. 
Possession  of  property  Is  presumed  to 
be  a  lawful  possession  until  the  contrary  Is 
shown.  Upon  direct  attadc  the  complaint 
in  question  might  be  required  to  be  made 
more  spedflc,  a  point  we  do  not  decide ;  but 
considering  it  as  upon  collateral  attack,  as 
In  the  present  case,  It  cannot  be  said,  we 
think,  to  be  fatally  defective  as  not  charging 
the  property  r^oved  as  belonging  to  the 
complainant,  in  whose  possession  it  was  al- 
1^^  to  be  at  the  time  of  the  alleged  unlaw- 
ful removal. 

[3]  The  complaint  having  charged  a  public 
offense,  upon  the  defendant  being  brought 
before  the  Justice,  the  latter  had  Jurisdiction 
to  commit  him  until  the  time  set  for  trial. 
It  may  be  conceded  that  the  Justice  was 
without  power  to  refuse  personal  ball  or  to 
order  that  bail  be  furnished  In  cash.  The 
making  of  such  erroneous  orders,  however, 
did  not  divest  the  Justice  of  power  to  com- 
mit, certainly  not  in  the  absence  of  an  offer 
of  a  Buffldent  bail  bond.  It  is  not  alleged 
In  the  complaint  that  the  defendant  could 
have  furnished  any  sort  of  a  bond,  either 
by  sureties  or  by  deposit  in  lien  of  bond. 
We  need  not  determine  the  question  whether 
the  offer  of  a  soffldent  bond  would,  of  Itself, 
divest  the  Justice  of  Jurisdiction  to  commit; 
but  it  Is  dear,  we  think,  that  in  the  absence 
of  such  an  offer  the  power  to  commit  exists, 
however  erroneous  the  order  may  be.  We  can 
concave  of  nothing  more  reprehensible  In  a 
Justice  than  to  refuse  to  give  one  cba^;ed 
with  a  misdemeanor  every  opportunity  to 
furnish  a  ball  bond.  Upon  the  other  hand, 
before  the  sureties  upon  an  offidal  bond 
should  be  held  liable  In  damages,  the  com- 
plainant should  show  that  he  has  exhausted 
the  remedies  open  to  him,  and  that,  not- 
withstanding be  has  done  everything  within 
his  power  under  the  drcumstances,  he  has 
suffered  injury.  In  the  case  of  State  v. 
Davis,  14  Nev.  439,  33  Am.  Bep.  563,  the  de- 
fendant, who  was  charged  with  the  crime  of 
escaping  from  Jail,  sought  to  Introduce  evi- 
dence to  the  effect  that  the  jail  "was  ab- 
solutely intolerable  and  injurious  to  the 
hiealth  of  the  defendant."  Considering  error 
assigned  in  refusing  to  admit  the  offered  evi- 
dence, this  court  said;  "We  consider  it  un- 
necessary to  dedde  whether  or  not  the  pro- 
posed testimony  would  have  been  admissible 
In  Jostiflcation  had  a  proper  foundation  been 
laid  therefor;  that  Is  to  say,  had  appellant 
shown  or  offered  to  show  that  he  exhausted 
the  lavrful  means  of  relief  in  his  power  be- 
fore attempting  the  course  pursued.  It  was 
not  shown  or  claimed  that  ba  had  even  Gom- 


plained  to  the  Aerlff  or  the  board  of  comity 
commissioners,  or  that,  he  had  endeavored 
to  obtain  relief  by  any  lawful  means.  The 
plea  of  necessity  in  Justiflcation  of  acts 
which,  without  such  necessity,  constltnted  the 
crime  charged  was  unavailable  without  also 
showing  that  lawful  measures  bad  first 
been  adopted  to  accomplish  the  deelred  result 
A  person  confined  by  the  law  should  be  de- 
livered by  the  law ;  and  no  other  means  can 
be  Justlfled  In  any  case  until  the  officers  in 
charge,  and  the  law,  refuse  him  relief;  and 
then  the  evidence  of  the  necessity  must  be 
dear  and  conclusive,  and  the  act  must  pro- 
ceed no  further  than  the  emergracy  absolute- 
ly requires.   Blsbt^  on  a  L.  vol.  1,  |  352." 

If  evidence  of  the  character  of  the  Jail  Is 
not  admissible  to  show  Justification  or  miti- 
gation of  the  charge  of  escapii^  from  Jail, 
In  the  absCTce  of  a  showing  that  the  defend- 
ant had  exhausted  the  appropriate  and  lawful 
means  for  relief  therefrom,  Is  there  not  a 
greater  reason  for  requiring  a  similar  show- 
ing before  damages  In  a  dvll  action  can  be 
collected  for  Injuries  allied  to  have  occur- 
red by  reason  of  unlawful  confinement  In  a 
Jail  that  Is  not  suitable  for  the  purpose?  We 
think  there  Is. 

The  facts  alleged  In  the  complaint  for  dam- 
ages may  constitute  malfeasance  In  office, 
and  might  have  supported  a  proceeding  for 
ranoval  from  office ;  but,  as  the  Justice  act- 
ed within  his  Jurisdiction  In  causing  the  ar- 
rest and  commltmfflit  of  the  defendant,  the 
Justice  and  his  bondan«i  cannot  be  held 
liable  in  damages  In  a  dvll  action  for  the 
acts  complained  of,  under  the  well-establish- 
ed rule  heretofore  stated.  This  rule  Is  for 
the  protection  of  courts  for  the  benefit  of  the 
public,  and  the  fact  that  the  application  of 
the  rule  in  individual  Instances  may  work  a 
hardshii),  as  possibly  It  does  in  this  case, 
does  not  detract  from  the  force  of  the  rule. 
The  rule,  to  be  of  any  boiefit,  must  be  In- 
fiexlble  to  the  extent  that  when  It  appears 
that  a  Justice  of  the  peace  is  acting  within 
hla  Jurisdiction  he  cannot  be  held  liable  In 
a  dvU  action  for  damages  for  bis  acts  com- 
mitted within  such  Jurisdiction.  While  the 
state  may  proceed  against  a  Justice  and  pun- 
ish him  for  acts  committed  within  his  Juris- 
diction, which  are  shown  to  have  been  done 
maliciously,  for  reasons  of  public  policy,  the 
Individual  Is  required  to  seek  relief  by  the 
various  methods  which  the  law  affords  him. 
A  defendant  charged  with  a  misdemeanor 
may  demand  an  immediate  trlaL  If  for  any 
reason  this  is  not  granted,  he  may  demand 
release  on  ball.  If  ball.  In  bis  Judgmoit,  is 
fixed  too  high,  he  may  apply  for  reduction. 
If  the  Justice  refuses  to  reduce  his  bail,  the 
remedy  of  habeas  corpus  Is  open  to  him.  It 
he  Is  confined  In  a  Jail  that  is  not  a  suitable 
place  for  the  confinement  of  persons  charged 
with  offenses  against  the  law,  he  may  apply 
to  the  lawful  authorities  to  remedy  the  con- 
dition of  the  JaU.  In  extreme  cases  the  rem- 
edy    habeas  eorpui  might  idlen  «ie  held 
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in  such  confiQement.  Doubtless  there  are  in- 
.dlvldoal  cases  such  tb^t  these  and  other  rem- 
edies cannot  afford  full  relief,  bat  It  is  prac- 
tically Impossible  for  laws  to  be  devised  that 
will  afford  fall  relief  under  every  possible 
circumstance.  An  Innocent  person  always 
suffers  a  great  Injury  when  he  la  iwosecuted 
for  a  crime  he  did  not  commit,  bnt  society 
thus  far  has  not  been  able  to  devise  a  suit- 
able remedy  for  the  injury  done  in  such 
cases.  The  public  welfare  requires  the  pros- 
ecution of  persons  for  offenses  committed 
against  society.  In  the  administration  of  the 
penal  laws,  of  necessity.  It  occasionally  oc- 
curs that  the  Innocent  suffer  Injury,  Such 
injury  is  usually  done  when  the  officers  of 
the  law  are  proceeding  In  strict  accordance 
-with  the  letter  and  spirit  of  the  law,  and 
with  due  regard  for  the  rights  of  the  ac- 
cused. The  wisdom  of  centuries  has  crys- 
tallized into  law  the  rule  that  courts  whose 
duty  it  Is  to  administer  the  law  shall  not  be 
obliged  to  proceed  In  the  performance  of 
their  judicial  acts  with  the  knowledge  that 
they  are  subject  to  civil  actions  for  damages 
for  wrongs,  real  or  imaginary,  which  may  be 
"by  any  litigant  deemed  to  bare  been  commit- 
ted by  the  judge  within  the  exerdse  of  bis 
jurisdiction. 

However  unjust  may  have  been  the  ar- 
rest and  imprisonment  of  Davidson,  such 
arrest  and  Imprisonment,  according  to  the 
auctions  of  the  complaint,  do  not  app^r 
to  have  been  occasioned  by  an  order  or  or- 
ders in  excess  of  the  Jurisdiction  of  the  jus- 
tice of  the  peace  to  make,  and  the  complaint 
therefore  fails  to  state  a  cause  of  action,  and 
the  district  court  did  not  acquire  juriedtetion 
In  the  action  over  petitioner. 

[4]  Counsel  for  respondent  In  this  proceed- 
ing raised  two  preliminary  objections  to  the 
Issuance  of  a  writ  of  prohibition  in  this  case. 
It  is  contended  that  there  Is  a  misjoinder  of 
parties  respondent;  that  the  sheriff  was  not 
a  necessary  or  proper  party  to  the  proceed- 
ings with  the  court  We  think  a  liberal  rule 
should  prevail  in  proceedings  of  this  charac- 
ter, In  so  far  as  parties  are  concerned.  The 
fiherlff  is  an  officer  of  the  court,  and  de- 
rives his  powers  therefrom.  If  the  judgment 
Is  void  for  want  of  jurisdiction  to  enter  it, 
the  writ  which  the  sheriff  is  proceeding  to 
execute,  and  which  is  based  on  the  judg- 
ment, Is  likewise  void.  The  objection  that 
there  Is  a  misjoinder  of  parties  Is  not  well 
taken. 

[B]  It  is  contfflided  that  the  writ  should 
not  issue  because  petitioner  bad  a  plain, 
speedy,  and  adequate  remedy  by  appeal. 
Had  a  motion  been  made  to  quash  the  serv- 
ice of  summons  prior  to  the  entry  of  Judg- 
ment, doubtless  an  aiipeal  would  have  been 
an  adequate  remedy;  but  where  the  writ  is 
sought  to  prohibit  the  enforcemrat  of  a  void 
Judgment,  upon  which  execution  has  Issued 
and  is  about  to  be  levied  and  property  sold 
tbweunder,  an  appeal  from  an  order  deny- 


ing a  ibotlon  to  quasb  ttie  summons  and  set 
aside  the  judgment  does  not  seem  to  ua  to 
afford  an  adequate  remedy,  as  there  la  no 
provision  that  we  are  aware  of  for  a  stay 
pending  an  appeal  from  such  orders. 
The  writ  will  Issue  as  prayed  for. 

TAT^nOT,  O.  J.,  concurs. 

Note.— McCABRAN,  J.,  having  Wome  a 
member  of  the  court  after  the  argument  and 
submission  of  tbe  cas^  did  not  participate  In 
the  otfnlon. 


8TATB  T.  AliBXANDXra  et  aL 
(Supreme  Court  of  Kansas.    April  12,  1818.) 

(SvUttbua  by  the  Oowi.} 

1.  WiTNEBBBS  (I  8!EL*)— IHPBACHMKHT. 

The  rule  that  a  party  is  not  allowed  to  im- 
peach bla  own  witness  is  subject  to  exceptiouo. 
Where  a  witness  for  the  state  had  testified  on 
direct  examination  to  a  commotion  and  to  the 
appearance  of  a  wounded  man,  and  on  cross- 
ezaminatiou  had  testified  to  exdamations  made 
by  the  wounded  man,  testimony  of  another  wit- 
ness for  the  state  that  the  witness  first  referred 
to  was  drunk  at  the  time  is  considered  admissi- 
ble in  the  discretion  of  the  court.. 

[Ed.  Note.— For  other  cases,  see  WitneBses, 
Cent  Dig.  81  1094,  1099,  1100;   Dec.  Dig.  f 

2.  CRIinRAI.   LA.W    a  S0tt*)— BVIDENCB— BSB 

Gebtx. 

Where  a  wounded  man  coming  out  of  a  stair- 
way from  an  upper  room  exclaimed,  "I'm  shot !" 
and  then  said,  "Take  me  borne,"  and  being  asked 
"Who  shot  you?"  gave  the  name  of  one  of  three 
persons  who  were  with  him  in  the  room  im- 
mediately before  the  shooting,  and  the  wounded 
man  died  in  about  10  miontes  afterwards,  his 
exclamation  and  anawer  are  admissible  In  evi- 
dence^ 

[Ed,  Note.— For  other  eases,  see  Criminal 
Law,  Cent.  Dig.  ||  806^  811,  814,  819,  820; 
Dec.  Dig.  I  »6«.*] 

3.  Witnesses  ($  888*)— iHnACHHKNT  ov  Coi^ 

LATEBAL  MATTEB. 

Dridenoe  riiould  not  be  admitted  to  contra- 
dict a  statement  of  a  witness  elicited  upon 
cross-examination  upon  a  purely  collateral  mat- 
ter, which  does  not  tend  to  prove  or  disprove 
en  issue  In  tbe  case ;  the  contradictory  evidence 
being  offered  by  the  party  elidtbig  the  state- 
ment 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1224;  Dea  Dig.  {  S88.«] 

4.  WirNBssES  (f  240*)- Examination  of  Wit- 
ness—I^ding  Questions, 

A  witness  for  the  state  testified  to  an  en- 
counter betweui  several  persona  in  whldi  one 
was  shot  A  defendant  who  was  present  at  the 
affray  testified  that  another,  also  present,  fired 
the  shot  He  was  then  asked  whether  there  was 
a  scuttle  before  the  shooting.  In  the  circum- 
stances shown  the  evidence  was  admissible,  and 
an  objection  on  the  gronnd  that  the  guestlon 
was  Ipading  was  not  well  talcen,  although  the 
objection  might  have  been  avoided  by  relating 
the  entire  occurrence. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  K  796.  837-839,  841-845;  Dec  Dig. 
«  240.*] 

5.  Criminal  Law  (|  719*)  —  Abouxknt  of 

■  Cod  NSFX— Instruction. 

A  remark  in  tbe  closing  argament  for  the 
state  in  a  criminal  action  aboot  turning  the 
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dtfendanta  Ioom  to  g«t  into  trouble  In  other  com- 
mnnltlef  for  canring  racers  Is  improper,  when 
the  evidence  does  not  show  that  they  hare  been 
In  trouble  caused  In  that  way.  Upon  timely 
objection  an  InBtmctlon  should  have  been  given 
to  prevent  misapprehension  hj  the  jary. 

[Ed.  Note.— E^>r  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  166»;  DecT^g.  |  719.*} 

0;  HOUICIDS  (I  288*)— iNBTBUCTiOITB. 

An  instruction  that  the  jnr?  have  nothing 
to  do  with  the  charge  against  a  person  not  on 
trial  but  against  whom  there  lit  evidence  of 

Silt  may  be  understood  to  refer  not  only  to  the 
lormation,  but  to  the  evidence  imputing  guilt, 
and  if  so  onderstood  is  misleading.  A  cutose 
■honld  ham  been  added  to  make  the  mafn^ng 
dear, 

[EU.  Note.— otiier  cases,  see  Homldd& 
Cent  IMf.  I  AOS;  Dee.  Dig.  i  288.*] 

Appeal  from  District  Court,  Edwards 
Oonotr. 

Charlea  Alexander  and  Floyd  Alexander 
were  convicted  of  manslaughter  in  the  fourth 
degree,  and  they  appeal.  Berened  and  re- 
manded. 

Chas.  B.  Lobdell,  of  Great  Bend,  and  Ghas. 
A.  Baker,  of  Kinsl^.  for  appellants.  Jno. 
S.  DawBon.  Att^.  Gen.,  and  H.  A.  Iferten.  of 
Klneley,  for  appellee. 

BBN80N,  J.  The  defendants  appeal  from 
ft  eonvletlon  for  manslaughtra  in  the  f  onrtb 
degree  in  kUUns  H.  a  Buwenbark  at  Belpre, 
In  Edwards  oonnty. 

Oliaii  Alexander  and  H.  W.  Bennett  met 
In  a  poolnxnn  and  engaged  In  wrestling  and 
in  drinking  whisky.  Tor  further  wrestling 
and  to  procure  more  whisky,  Bennett,  who 
was  a  barber  and  had  bis  chair  in  the  pool- 
room, obtained  a  key  from  the  proprietor, 
and  the  two  men  went  upstairs  to  a  hall 
above,  where  they  continued  drinking  and 
wrestling.  Bossenbark  was  a  bystander  in 
the  poolroom  who  had  not  Joined  In  the 
drinking,  but  accompanied  the  otliers  to  the 
hall.  A  few  minutes  after  the  men  left  the 
poolroom,  the  proprietor  heard  a  noise  as 
of  chairs  being  overturned  above,  and  going 
to  the  street  door  saw  Bussenbark  coming 
down  the  stairs  from  the  hall,  and  heard 
him  exclaim,  "I'm  shot  I"  and  also  heard 
him  say.  "Take  me  home."  Asked  who  shot 
lilm,  he  answered  "Bennett"  He  was  taken 
Into  a  restaurant  near  by,  and  died  in  about 
10  minutes.  Floyd  Alexander  followed  the 
wounded  man  down  the  front  stairs,  and  the 
evidence  tends  to  show  that  he  assisted  him 
In  leaving  the  halL  Chas.  Alexander  came 
down  the  ttack  stairs,  also  In  a  wounded  con- 
dition. Bennett,  badly  intoxicated,  sat  down 
in  a  chair  in  the  hall,  and  fired  a  ahot  down 
through  the  floor. 

A  witness  who  had  gone  Into  the  hall  by 
the  back  stairway  for  a  drink  of  whisky 
and  stopped  in  a  dressing  room  testlQed  that 
through  a  partially  opened  door  he  "saw  the 
two  Alexanders,  Bussenbark,  and  Bennett  at 
the  head  of  the  stairs.   •   *   •   Heard  con- 


versatlon  among  party  as  to  wrestling. 
Heard  Bennett  say,  *Here^  Corl^,  yon  take 
these  things  while  I  go  on  the  mat.'  Did 
not  know  what  was  r^erred  to.  In  about 
10  minutes  after  tliat  beard  some  one  say  In 
tone  of  surprise  rather  than  anger,  'Why; 
you  son  of  a  bitch  I'  ZMdn't  know  who  said 
this.  Opened  door  then  and  looked  out. 
Saw  *Bed'  (Ohas.)  Alexander  hit  Bennett  a 
blow  on  the  top  of  the  head,  and  knock  him 
down.  Heard  Red  say.  'Give  me  tliat  gnn,* 
and  turn,  facing  Curley  (Floyd).  The  latter 
started  towards  his  brother.  Bussenbark 
stepped  forward,  and  sold,  *No.  yon  dont' 
At  tills  time  Bennett  rose  and  got  Into  Qw 
meUa  They  mixed  vp  for  a  nilniite  and 
the  gun  was  discharged.  Bussenbark  cried 
out  that  be  was  shot  Onrley  and  Bussen- 
bark left  the  opera  bonse  1^  tbe  front  door, 
the  former  assisting  Bossenbark.  Bennett 
and  Bed  were  grappled.  Bennett  bad  a 
'hammerlock*  hold  on  Alexander.  Aa  tliey 
turned  aroond  in  the  scuffle  witness  saw  the 
gun  in  both  their  bands,  but  rather  In  Alex- 
ander's band  than  in  Bennettfs  and  Bennett 
bad  a  hold  of  AInander's  hand.'  This  was 
the  first  time  witness  bad  seen  the  gun. 
While  in  this  positloQ  the  gun  was  fired 
again.  Tbea  Alexander  said.  'If  youll  let 
me  go,  ru  get  ont  of  bera'  Bennett  sold, 
'Go,  damn  yon.'  As  Alexander  ran  tox  tbe 
back  stair,  Boinett  fired  at  him,  but  seemed 
to  miss.  Then  Bennett  sat  down  on  a  chair 
like  a  man  exhausted.  *  •  •  Did  not  see 
the  gun  at  any  time  till  after  Bussenbark 
and  Curley  had  left  tbe  opera  bbnae.  Did 
not  know  'Red'  Alexander's  roice,  but  saw 
his  lips  more  wboi  he  said,  *atTe  me  that 
gun-'  Didn't  know  to  whom  this  was  ad- 
dressed." 

Floyd  Alexander  testified  that  he  did  not 
go  up  the  front  stairs  with  the  others,  but 
went  later  up  the  back  stairway. 

the  pistol  used  in  the  affray  belonged  to 
Bennett,  and  was  found  in  the  chair  In 
which  he  sat  down  after  tbe  afbuy.  This 
weapon  was  a  Colts  automatic  with  barrel 
two  inches  in  length.  Four  shells  were  found 
In  the  hall,  also  a  bullet  hole  through  the 
floor,  and  one  in  the  wall.  A  bullet  was 
found  in  the  wound  In  Chas.  Alexander's 
back.  The  defendants  are  brothers.  Floyd 
is  21  years  of  age  and  Charles  is  older. 
Their  home  is  in  Attica.  They  have  been 
engaged  as  laborers  at  Hutchinson,  Macks- 
ville,  and  In  the  country  about  for  several 
years.  Both  have  been  arrested  for  dis- 
turbing the  peace  and  for  assault,  and  one  of 
them  for  selling  intoxicating  Uqnor.  Eadi  of 
them  testified  that  they  saw  Bennett  flre 
the  shot  that  wounded  Bossenbark,  and  that 
neither  of  them  ever  held  the  pistol.  Chas. 
Alexander  in  his  direct  examination  was 
asked  if  there  had  been  a  scuffle  between 
himself  and  Bennett  before  the  shooting,  but 
upon  an  objection  that  the  question  was 
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leading  he  wu  not  allowed  to  aiisww.  Ben- 
nett waa  not  called  as  a  witness. 

In  producing  Its  evldoice  the  prosecution 
called  the  proprietor  of  the  poolroom,  who 
testlfled  to  the  scnffilng  or  wrestling  in  that 
room,  the  departure  of  Bennett,  Chos.  Alex- 
ander, and  Bnssenbark  for  the  ball  above, 
and  the  noise  of  the  chairs  and  dtetnrtunce 
'there,  but  was  examined  no  further.  On 
cross-examlnatiou  by  the  prosecution  he  tes- 
tified that  he  assisted  the  wounded  man  from 
the  stairway,  and  beard  his  exclamations 
before  referred  to.  The  county  attorney  ob- 
jected to  the  evidence  of  what  Bnssenbark 
said,  but  it  was  lec^Ted.  Afterwards  Uie 
prosecution  produced  testimony,  to  which  an 
objection  was  made,  tmding  to  prove  that 
this  witness  was  greatly  intoxicated  at -the 
time  to  which  Ida  testimony  related.  Ohaa. 
Alexander  testifled  that  while  in  the  hall 
above  the  poolroom  Bnaaenbark  drank  about 
three-ftrarths  of  a  idnt  of  wblaky,  after  Ben- 
nett had  taken  a  small  drink  trom  the  bot- 
tle. This  testimony  was  elicited  on  cross- 
examination.  In  rebuttal  the  state  was  al- 
lowed to  prove  over  the  defendant's  ohjec* 
tion  that  upcm  a  post  mortem  examination  of 
the  body  of  the  deceased  no  smell  of  whisky 
was  perceived. 

The  prosecuting  attorney  In  his  dosing  ar- 
gument said:  "We  might  have  turned  JJie 
Alexanders  loose  to  go  Into  other  communi- 
ties to  lalaa  disturbances  there,  to  get  Into 
trouble  tm  sdllng  liquor,  and  for  carrying 
xasors."  There  was  no  evidmce  that  either 
at  the  defendants  bad  beai  In  trouble  for 
carrying  razors.  When  asked  whether  he 
had  attempted  to  kill  a  man  with  a  razor, 
Floyd  Alexander  testifled  that  he  had  not, 
but  admitted.that  he  had  a  razor  at  the  time 
<tf  making  an  assault  for  which  he  had  been 
tried.  This  remark  of  the  county  attorney 
was  objected  to,  and  a  request  was  made  for 
an  instruction  to  the  Jury  to  disregard  it 
The  request  was  denied.  At  the  dose  of 
the  argnment  tile  defendant  requested  an  In- 
struction to  the  effect  that  evidence  of  pre- 
vious troubles  elicited  upon  cross-examlna- 
ti<m  was  competent  as  bearing  on  thdr  cred- 
ibility as  witnesses,  but  should  not  be  con- 
sidered 08  tending  to  create  a  probability 
that  they  were  guilty  of  the  crime  with 
which  tb^  were  now  charged.  This  request 
vras  refus^  Among  the  Instructions  given 
was  the  following:  "The  defendants,  Charles 
Alexander  and  Floyd  Alexander,  are  charg- 
ed in  the  information  jointly  with  one  H. 
W.  Bennett,  but  are  not  being  tried  jointly 
wltii  the  said  H.  W.  Bennett,  and  In  this 
case  yon  have  nothing  to  do  with  the  chaige 
agaliut  H.  W.  Bennett,  and  should  not  con- 
sider that  charge  In  arriving  at  your  ver- 
dict In  this  case." 

[1]  i^^slgnments  of  error  are  based  upon 
tile  mUngs  referred  to.  Complaint  Is  made 
because  the  prosecution  after  calling  a  wit- 
ness to  prove  the  events  that  led  up  to  the 
■fficay  was  allowed  to  Impeach  this  witness 


by  testimony  that  he  was  drunk  at  the  time; 
An  answer  is  made  to  this  objection  by  tiie 
suggestion  that  the  only  material  testimony 
which  could  be  affected  by  the  Impeacbmoit 
was  the  repetition  of  the  aU^d  atat^ent 
of  the  wounded  man  that  Bennett  had  shot 
him,  and  that  statement.  It  Is  contended,  was 
lncomi>etent  The  general  rule  forbids  an 
attempted  Impeachment  by  one  who  has  first 
called  the  witness.  Johnston  v.  Marriage, 
74  Kan.  208,  86  Pac.  461«  87  Pac.  74.  The 
rule  is  subject  to  exceptions,  but  the  discus- 
sion of  this  principle  in  the  case  dted  makes 
It  unnecessary  to  examine  it  at  ai^  length 
here.  The  state  here  went  no  furtiier  in  the 
Une  of  Impeachment  than  to  show  the  mental 
condition  of  the  witness.  While  the  testimo- 
ny of  drunkenness  tended  to  weaken  the 
force  of  the  witness*  testimony  elicited  <m 
cross-examination,  it  had  a  similar  efltet 
upon  his  evidence  In  chlet  and  we  cannot 
say  that  it  was  not  within  the  discretion  of 
the  district  court  to  admit  it  Besides,  aur 
other  witness  testified  to  the  eioilaniationa 
of  the  wounded  man,  and  no  oontradlctmy 
evld^ice  appears.  The  testimony  that  this 
witness  was  drunk  evoi  if  erroneously  ad- 
mitted was  probably  not  prejudicial. 

[2]  In  this  connection  It  Is  deemed  pnwer 
to  say  that  the  evidence  of  the  exclamation 
r^rred  to,  and  to  whldH  the  state  objected. 
Is  deemed  admisslbl&  State  v.  Uonlson, 
64  Kan.  660,  68  Pac.  48;  Campbell  v.  Brown, 
81  Kan.  480, 106  Faa  ST,  as  L.  B.  A.  (N.  SO 
U42. 

[S]  The  testimony  that  the  post  mortem 
examination  gave  no  evidmce  of  intoxicat- 
ing liquor  In  the  stomach  was  produced,  it 
seems,  to  contradlet  the  testimony  of  one  of 
■the  defendanta  that  Bussenbark  partook 
freely  of  whisky  Just  before  his  death.  The 
rule  that  a  party  is  not  allowed  to  «mtra- 
dict  testimony  of  purely  collateral  facte  elic- 
ited on  cross-examination  appears  to  bsve 
been  violated.  Whether  the  victim  partici- 
pated In  fbe  drlnUng  was  an  Inquiry  that 
did  not  tend  to  show  who  bore  a  guilty  part 
In  the  tragedy.  The  ooUateral  inquiry  was 
of  no  consequence  except  to  give  an  oppor- 
tunity to  contradict  the  witness,  and  for 
that  purpose  It  was  not  admissible. 

[4]  The  examination  of  the  defendant 
Cbea.  Alnander  as  a  witness  was  unduly 
restricted  by  sustaining  the  objection  to  the 
question  whether  a  scuffle  had  preceded  the 
shooting.  It  Is  true  the  objection  was  that 
It  was  leading,  and  the  objection  might  have 
been  avoided  by  calling  upon  the  witness  to 
relate  the  occurrences,  still  no  good  reason 
Is  apparent  why  the  question  In  the  form 
asked  should  not  have  been  allowed.  The 
principal  witness  for  the  state  had  testifled 
to  an  encounter  which  might  be  called  a* 
scuffle,  and  the  defendant  should  have  been 
allowed  to  testify  whether  a  scuffle  preceded 
the  shot  wUhout  reciting  the  occurrences  in 
detail  In  his  examination  In  chlet 
[I]  The  implication  In  the  dosing  argu- 
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ment  of  tbe  prosecutor  that  tbe  defendants 
had  been  In  trouble  by  carrying  razors  is 
conceded  In  the  brief  of  the  state  to  hare 
been  improper,  bnt  with  the  suggestion  that 
it  was  not  preJndlciaL  It  must  be  remem- 
bered that  several  i>ersons  were  participat- 
ing in  a  drunken  bont  One  was  killed; 
there  was  no  certain  evidence  on  the  part 
of  the  state  to  prove  who  fired  the  shot 
The  Tidona  character  of  any  one  taking 
part  tn  the  atFray  would  naturally  be  con- 
sidered of  moment  The  question  and  an- 
swer both  referring  to  a  razor  may  have 
been  confused  in  the  minds  of  the  Jury  by 
the  objectionable  remark  in  the  argument 
Attention  being  at  once  called  to  It  the  sit- 
uation merited  such  an  instruction  as  would 
have  prevented  any  misapprehension. 

[I]  Tbe  Instruction  qvoted  above  was  ob- 
jected to.  It  may  be  variously  interpreted. 
To  one  trained  in  court  procedure  the  state- 
ment that  the  Jury  had  nothing  to  do  with 
the  charge  against  Bennett  would  not  be 
misappreheDded.  Others  might  understand 
that  the  diarge  meant  Qot  only  the  infor- 
mation, but  the  evidence  Imputing  guilt.  If 
understood  In  the  latter  sense,  it  was  mis- 
leading. It  was  a  question  for  the  Jury 
whether  Bennett  or  one  of  the  Alexanders 
fired  the  shot  that  killed  Bussenbark.  While 
it  is  true  that  the  defendants  may  have 
been  guilty  partlcipaiits,  even  if  Bennett  was 
the  principal,  atlll  tbe  Jury  ought  not  to 
liave  been  precluded  from  oonsideriiv  tbe 
evidence  that  charged  him  with  the  shoot- 
ing. The  word  "charge"  aometlmea  means 
to  make  liable^  and  the  Jury  luay  have  so 
trnderstood  it  A  clause  should  have  been 
added  to  mal»  the  meaning  dear. 

The  testimony  r^led  on  to  support  the 
verdict  does  not  show  who  fired  tbe  fatal 
shot  and  seona  inconclndve  as  to  tbe  part 
taken  hy  the  defendants  in  the  tragedy.  A 
careful  examination  of  ttie  record  has  been 
made  to  determine  whether  tbe  errors  refer- 
red to  probably  led  to  a  result  whidi  other- 
wise would  not  have  beoi  reached,  although 
In  other  drcumstances  they  might  perhaps 
be  disregarded.  The  district  court  it  ap- 
pears, approved  tlie  verdict  with  besitaiH^. 
Tl^s  court  Is  not  satisfied  that  justice  has 
been  done,  and  It  is  concluded  that  the  er- 
rors referred  to  should  not  be  disregarded. 

The  judgment  ia  reversed  and  the  cause 
remanded  for  a  new  trlaL  All  the  Justices 
concurring. 


LOWE  V.  WEAVER. 
(Supreme  Court  of  KansaB.    April  12,  191S.) 

1.  WOBK  AND  LaBOB  (g  6*)— BlOHT  TO  COM- 
PENSATION—RELATIONSHIP. 

Where  plaintiCE,  a  minor,  lived  with  de 
fendant  as  a  member  of  his  family  and  received 
tbe  SBine  treatment  as  would  be  accorded  to  a 
son,  be  Is  not  entitled  to  compensation  for  serv- 


ices rendered  without  any  agreemeot  or  nnder^ 
standing  that  he  was  to  be  paid. 

[Ed.  Note.— For  other  caws,  see  Work  and 
Labor,  Cent  Dig.  i  11;  DecTDig.  1 8.*] 

2.  WOBK  AND  LABOB  (8  30*)— VEBDICT— PlHD- 
IN  GB— COSFLI CT. 

In  an  action  by  a  minor  for  compensation 
for  services  rendered,  where  the  question  In  U- 
sne  was  whether  he  occupied  the  relation  of 
the  son  toward  defendant,  three  special  findings, 
of  the  jury  that  defendant  did  not  always  treat 
plaintiff  as  a  fother  would  treat  a  son,  that  h» 
did  not  always  treat  him  as  a  son  after  plain- 
tiff came  to  liTe  with  bim,  but  that  after  plain- 
tiff came  to  the  home  of  defendant  the  second 
time  he  provided  him  with  such  necessitieSr 
sdiooling,  and  spending  money  as  an  ordinary 
fanner  would  extend  io  bis  son.  are  so  incon- 
sistent tiiat  a  verdict  for  plaintiff  cannot  stand. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  H  69-66;  Dec  Dig.  1 80.*] 

Appeal  from  District  Court  Miami  County. 

Action  by  Charles  E.  Low^  a  minor,  by 
his  next  friend,  William  Tator,  against  John 
S.  Weaver.  From  a  judgment  for  plaintiff^ 
defoidant  aiveals.  Beversed  and  remanded. 

Sheridan,  Menaer  ft  Sheridan,  of  Pa*^ 
for  appellant  Lane  ft  Lane,  of  Fada,  for 
appellee. 

PER  CURIAM.  [1]  The  rights  and  obU- 
gatlons  of  the  parties  depmd  upon  the  re- 
lations that  existed  between  them,  tf  the 
appellee  was  living  in  tbe  family  as  a  mem- 
ber thereof  as  a  son  and  rec^ved  home  com- 
fortB,  clothing,  food,  schooling,  and  attention 
in  sickness,  and,  on  the  other  hand,  labored 
and  rendered  services  for  tbe  appellant  with- 
out any  agreement  or  understanding  that  el-' 
ther  was  to  receive  compensation  from  tlie 
other,  no  cause  of  action  exists  in  fftvor  of 
either  against  the  other.  Sawyv  v.  Sauor, 
10  Kan.  519;  Wyley  v.  Boll,  41  Kan.  206,  20 
Pac.  866. 

[2]  The  relation  existing  between  the  par- 
ties was  properly  submitted  to  tbe  Jury  as  a 
question  of  fact  and  they  made  three  special 
findings  relating  thereto,  as  follows : 

"I.  Is  It  true  that  the  defendant  always 
treated  the  plaintiff,  during  the  times  men- 
tioned In  the  plaintiff's  petition,  substantially 
as  a  father  would  treat  a  sou?  Ans.  No." 

"III.  Is  it  true  that  the  defendant  took 
the  plalntltr  Into  his  home  from  tbe  time 
tbe  plaintiff  last  came  to  his  home  to  live,  and 
thereafter  treated  him  as  If  he  were  a  son  or 
substantially  the  same?   Ans.  No." 

"VII.  State  if  It  Is  true  that  the  defend- 
ant, from  the  time  the  plaintiff  came  to  the 
home  of  tbe  defendant  tbe  second  time,  fur- 
nished him  with  a  good  home,  provided  him 
with  raiment,  lodging,  schooling,  and  some 
spending  money,  along  from  time  to  time,  and 
substantially  all  the  necessaries  of  life,  such 
as  an  ordinary  farmer  would  extend  to  hla 
son?   Ans.  Yes." 

There  seems  to  be  a  conflict  in  these  find- 
ings. Also,  the  finding  that  appellant  agreed 
to  give  appellee  a  hone  and  buggy  for  his 
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services  during  the  time  mentioned  In  the  pe- 
tition Is  very  Indefinite,  and  the  evidence  In 
support  thereof  is  Indefinite  aa  to  whether 
the  horse  and  buggy  was  promised  as  a  gift 
or  as  compensation  for  serricea  rendered  or 
to  be  r^dered. 

For  these  reasons  the  jndgmoit  Is  remsed 
and  the  case  Is  remanded  for  a  new  trial 


KANSAS  POSTAL  TDLEOBAPH  GABLE 
CO.  T.  LEAVENWORTH  TE)BMINAL 
RX.  &  BRIDGE  CO. 
(Snpnme  Court  of  Kjansas.    ApiU  12,  1813.) 

(BvIMmu  "bv  ike  Oovrt.) 

1.  S^UraXNT  DOIUZIT  a  93*)— GOHPENSATZON— 

PBOPXsnr  Not  Takkt. 

In  condemnation  proceedlngB  damages  to 
proper^  not  taken  ab<H^d  be  confined  to  thoss 
which  from  the  evidence  may  reasonably  be  ex- 
pected to  result 

[EM.  Note^EVr  other  cases,  see  Elmlnent  Do- 
main. Gent.  Dig.  H  2S7,  2S8;  Dea  IMg.  |  93.*] 

2.  EtaimnT  Domain  (|  200^)  —  Ooufensa- 

TION— AWASD  or  DaMAQVS. 

An  item  allowed  by  the  jury  withoat  rea- 
sonable evidential  baais  should  be  set  aside. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  I  640;  Dec  Dig.  |  200.*] 

Appeal  from  District  Ooort,  LeaTenworth 

County. 

Action  by  the  Kansas  Postal  Telegraph 
Cable  Company  against  the  Leavenworth 
Terminal  Railway  &  Bridge  Company.  From 
an  award  of  damages  in  condemnation  pro- 
(jeedlngs,  plaintiff  appeals. .  Modified. 

Gage,  Ladd  &  Small,  of  Kansas  City,  Mo., 
and  A.  E,  Dempsey.  of  Leavenworth,  for  ap- 
pellant  W-  W.  Hooper,  of  Leavenworth, 
and  Jn'o.  Barton  Payne,  of  Chicago,  111.,  for 
appellee. 

WEST,  J.  The  plaintiff  appeals  from  an 
award  of  damages.  Condemnation  proceed- 
ings were  begun  to  condemn  the  right  to 
string  Its  wires  over  the  Kansas  portion  of 
the  defendant's  bridge.  It  was  agreed  that 
the  telegraph  company  bad  a  right  to  in- 
stitute and  maintain  the  proceeding  and  that 
the  only  question  for  the  Jury  was  the 
amount  of  4amages  to  be  awarded.  The  jnry 
fixed  the  sum  at  $2,000  and  answered  certain 
special  questions  showing  the  Items  making 
up  the  total.  Complaint  Is  made  that  some 
of  these  Items  were  not  supported  by  any 
testimony,  that  the  court  erred  In  Its  In- 
structions, and  that  the  award  was  excessive 
and  speculative. 

The  measure  of  damages  adopted  In  the 
examination  of  witnesses  without  objection, 
and  used  by  the  court  in  the  Instructions, 
was  the  difference  between  the  value  of  the 
structure  before  and  after  the  appropria- 
tion. The  jury  allowed  $1,000  for  additional 
trouble  in  turning  the  draw,  and  $200  for 
the  wearing  off  or  scraping  off  of  paint  by  the 
plaintiff's  employto.   It  Is  insisted  tiiat  the 


first  was  unwarranted  by  the  evidence  and 
the  second  Imaginary.  But  evidence  was  In- 
troduced which  Justified  these  allowances, 
and  the  fairness  of  the  Jury  was  shown  by 
disallowing  various  Items  claimed  and  more 
or  less  supported.  The  total  damage  was  by 
the  d^endant's  witnesses  fixed  at  $8,000  to 
$10,000;  "•o/iioo  being  the  Kansas  portion 
—or  about  60  per  cent  The  only  witness  for 
Idalntlff  who  attempted  to  fix  the  damage 
estimated  It  at  $722.  The  Jury  were  in- 
structed that  they  might  consider,  among 
other  things,  "the  future  damages  that  might 
accrue  to  said  bridge  by  reason  of  personal 
property  being  Injured  thereon  by  reason  of 
said  wires  falling  by  storm  or  other  causea" 
It  Is  insisted  that  this  left  the  jury  to  con- 
jecture causes  including  the  negligence  of 
the  bridge  company.  The  plaintiff  request- 
ed an  instruction  that  they  should  not  con- 
sider the  mere  possibility  that  some  of  the 
employes  of  the  plaintiff  might  at  some  time 
be  injured  by  tcalos  moving  across  the 
bridge,  the  mere  possibility  that  the  wires 
or  cable  of  the  telegraph  company  might  at 
some  future  time  come  In  contact  with  high 
tension  electric  wires  and  damage  the  bridge, 
or  that  at  some  remote  time  in  the  future 
the  defendant  might  wish  to  reconstruct  Its 
bridge,  and  that  the  plaintiff's  cable  or  ap- 
paratus might  Interfere  therewith. 

"That  ail  mere  possibilities  were  too  re- 
mote and  Improbable  to  be  considered  and 
such  only  should  be  considered  as  were 
shown  by  the  testimony  as  reasonably  sure 
to  occur."  This  was  refused.  The  jury,  how- 
ever, allowed  nothing  for  damages  because 
of  the  possibility  of  the  plalntifTs  employes 
meeting  with  accidents  by  the  operation  of 
trains  over  the  bridge  for  which  the  bridge 
company  might  be  liable  and  allowed  nothing 
on  account  of  possible  contact  between  the 
plaintiff's  wires  and  electrical  currents  that 
might  pass  along  their  wires  and  Injure  per- 
sons and  property.  Neither  did  Ihey  allow 
anything  for  possible  Interference  of  the 
telegraph  cable  with  the  work  of  rebuilding 
or  reconstructing  the  bridge.  Hence  the  re- 
fusal to  give  this  instruction  could  have 
worked  no  harm  to  the  plaintiff  except  as  to 
the  admonition  to  regard  only  such  damages 
as  were  shown  to  be  reasonably  sare  to  oc- 
cur. 

[1]  We  think,  however,  the  defendant  was 
entitled  to  be  compensated  for  such  damages 
as  the  jury  believed  from  the  evidence  might 
reasonably  be  expected  to  result,  and  not 
merely  those  which  were  reasonably  sure 
to  occur.  Missouri,  K.  &  T.  Ry.  Co.  v. 
Haines,  10  Kan.  439 ;  Atchison  ft  D.  R,  Co. 
V.  Lyon.  24  Kan.  745;  K.  a  ft  E.  R,  Co.  v. 
Kregelo,  32  Kan.  608,  5  Pac.  15.  The  use  of 
the  words  "other  causes"  by  the  court  in  Its 
Instruction  should  have  be^n  limited  or  ex- 
plained, but  we  do  not  think  their  use  misled 
the  Jury  to  the  prejudice  of  the  plaintiff. 

[2]  Tbe  principal  contention  Is  that  the  al- 


•For  otber  oaics  m*  miu  topta  and  Motion  NUHBBRIn  Doe.  Dig.  &  Am.  I>is.  .K«r-No.  SwlM  *  Bw'r  Indexei 


Digitized  by 


Google 


144 


m  pAciFia 


BSPOSTBB 


(Kan. 


lowance  of  $545  for  damages  to  personal 
propoty  on  the  bridge  was  unwarranted. 
It  Is  Instated  that  there  was  not  the  slight- 
est evidence  showing  or  tending  to  show 
that  there  was  or  would  be  any  personal 
property  on  the  bridge  liable  to  be  damaged. 
The  defendant  replies  to  this  by  asUng  why, 
If  there  was  no  evidence,  the  plaintiff  sub- 
mitted question  22  to  the  Jury  for  answer,  to 
which  the  plaintiff  replies  that,  the  court 
having  given  an  Instruction  covering  this 
matter  at  the  request  of  the  defendant  to 
which  the  plaintiff  excepted,  It  took  the  very 
natural  means  of  self-defense  of  asking  the 
Jury  to  state  what  they  allowed  In  this  re- 
spect In  order  to  show  that  audi  allowance, 
If  any,  would  be  withoat  evidential  support. 
We  do  not  find  anything  In  the  evidence 
showing  or  tending  to  show  the  presence  of 
any  personal  property  on  the  bridge  Ukely  to 
be  damaged  by  reason  of  the  plalntlfTs  wires, 
and  we  are  at  a  loss  to  know  what  the  Jury 
had  In  mind  as  a  basis  for  this  Item  of  al- 
lowance. Postal  Telegraph  Oo.  v.  Peyton, 
124  Ga.  746.  52  8.  B.  803,  8  U  lU  A.  (N.  S.) 
833,  and  note.  Binding  no  basla  for  It,  we 
think  It  should  be  set  aside. 

The  Judgment  is  ther^ore  modified  by  de- 
ducting the  Item  of  $546  therefrom.  In  oth- 
er respects  It  is  affirmed.  All  the  Justices 
concurring. 


F&BGUSON  T.  OLOON. 
(Buprme  Court  of  Kansas.    April  12,  1913.) 

(ByUahui  J>p  th«  Court,) 

1.  HOBTQAQEB  (|  584*)— FOBSOLOSUBE  SALB— 

TrnjB  Acquired. 

It  la  a  general  role  that  at  a  foxedosnre 
sale  the  purchaser  takes  the  title  of  all  the  par- 
ties to  the  action. 

[Bd.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  f  1555;  Dee  Dig.  1  634.*] 

3.  MoBTGAfln  (i  BS4*)  —  FOBBOLOBUn  —  ES- 
TOPPEL. 

Whm  one  having  a  Tererrtonary  fnterest 
In  real  estate  prosecutes  a  foiecloeaie  action 

aralDst  mortgagors  whose  interest  Is  subject  to 
that  right,  wlUiont  claiming  the  reversion  or 
referring  to  It  in  any  manner,  and  causes  the 
pnq^erty  to  be  sold,  he  Is  estopped  from  assert- 
ing title  afterwards  under  the  reverrion.  The 
general  rule  referred  to  In  the  first  paragraph 
above  applies. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  1  1665;  Defr  Dig.  S  634.*] 

Appeal  from  District  Court,  Franklin 
Oonnty. 

Action  by  Bobert  M,  Ferguson  against 
Sylvia  O.  Cloon.  Judgment  for  defendant; 
and  plaintiff  appeals.  Affirmed. 

F.  M.  Harris,  of  Ottawa,  for  appellant 
W.  J.  Costlgan,  of  Ottawa,  for  appdlea 

BQNSON,  J.  This  Is  an  action  In  eJec^ 
ment  for  the  recovery  of  town  lots.  The 
plaintiff  conveyed  the  lota  to  the  trustees 
of  a  <^nrch  aa  a  Bite  for  a  honse  of  worship. 


The  conv^ance  was  upon  a  condition  ex- 
pressed In  the  deed  that  the  lots  were  to  be 
used  for  church  purposes  and  In  case  thAt 
use  should  cease  the  lots  without  improve- 
ments should  revert  to  the  grantor.  The 
deed  was  recorded.  The  proposed  building 
was  erected  and  used  for  church  purposes. 
The  trustees  borrowed  a  sum  of  money  from 
the  plaintiff  and  gave  him  a  mortgage  upon 
the  property  as  sectirlty.  The  plaintiff  was 
one  of  the  trustees  signing  the  mortgage 
which  contained  no  reservation  or  reference 
to  the  reversion  referred  to  but  did  contain 
covenants  of  general  warranty.  This  mort- 
gage was  foreclosed  in  a  suit  by  the  plain- 
tiff for  default  In  payment,  and  in  pursuance 
to  the  Judgment  the  property  was  purchased 
at  the  sheriff's  sale  by  the  defendant  to 
whom  a  certificate  was  Issued.  Before  the 
period  of  redemption  had  expired,  the  trus- 
tees caused  a  qultdoim  deed  to  the  property 
to  be  made  to  the  defendant  who  then  ap- 
plied to  the  court  for  an  order  requiring  the 
sheriff  to  make  a  deed  In  lien  of  the  certifi- 
cate. At  that  time  the  plaintiff  bad  ceased 
to  be  a  trustee  and  a  son  of  the  defoidant 
had  become  one  of  the  board.  The  plaintiff 
appeared  and  contested  this  motion;  bnt 
the  court,  treating  the  conveyance  from  the 
trustees  as  a  waiver  of  the  right  of  redemp> 
tion,  direc^d  the  sheriff  to  execute  a  deed, 
which  order  was  compiled  with.  The  con- 
sideration paid  by  the  defendant  was  suffi- 
cient to  itay  the  Judgment  and  left  a  BurpIUB 
to  the  trustees.  The  deed  made  by  the  plain- 
tiff was  on  record' when  Uie  foredosnre  inco^ 
ceedlnga  were  begun.  The  plaintiff  was  pres- 
ent at  the  sale  and  bid  upon  ttw  property. 
No  notloe  was  given  nin  snnesUon  made 
that  anything  leea  thui  the  fee-Blmple  title 
was  being  sold,  and  nothlos  in  ttie  pleadings 
or  record  indicated  Qiat  the  plaintiff  <daimed 
any  interest  in  tlie  pnverty  other  tiian  as  a 
mortgagee.  No  other  claim  was  asserted 
until  the  application  for  a  sheriff'a  deed, 
whoi  the  plaintiff  objected  and  set  out  bia 
Interest  In  the  property  under  the  danae  in 
the  conveyance  to  the  trustees  providing  for 
a  reversion.  The  use  of  the  property  tat 
church  purposes  had  ceased  before  the  com- 
mencement of  this  action  to  enforce  the  re- 
version. 

[1]  The  court,  after  finding  the  facts  of 
which  the  foregoing  Ib  a  summary,  held  that 
the  plaintiff  was  estopped  from  asserting  a 
reversion  and  that  the  defendant  had  acquir- 
ed all  the  tltie  and  Interest  of  all  the  parties 
to  the  foreclosnre.  Tbla  conclusion  is  ap- 
proved. The  general  rule  is  that  In  Judicial 
sales  such  as  the  one  in  question  the  pur- 
chaser obtains  the  titie  of  all  the  parties  to 
the  suit,  that  la,  of  mortgagee  and  mortgagor, 
both  being  parties.  2  Jones  on  Mortgages, 
I  1654;  2  Freeman  on  Executions,  {  385,  p. 
1127;  WUtsle  on  Mortgage  Foreclosures,  i 
5r7;  Toong  v.  Brand,  16  Neb.  601,  19  N.  W. 
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4M;  Hart  t.  Beardsley,  6T  Neb.  140.  93  N. 
W.  428;  Watson  t.  Dondea  M.  &  T.  I.  Co., 
12  Or.  474.  482,  8  Pac.  M8;  17  Am.  &  Ens. 
E^<7C.  of  Ia  (2d  Sd.)  1010. 

It}  It  iB  stated  In  the  case  Ust  dted  that 
the  effect  of  foretdosnre  Is  to  transfer  to  tlie 
pnrcbaser  the  rights  of  the  mortgagee  so  far 
as  he  has  any  claim  or  Interest  In  the  prem- 
ises as  secarlty  for  bis  debt.  In  this  case 
the  mortgagee  proceeded  precisely  as  though 
the  mortgagors  had  the  complete  title,  refer- 
ring in  no  way  to  his  own  reserved  interest 
He  invoked  the  aid  of  the  court  in  collecting 
his  debt  by  a  sale  of  the  property  without 
resemtlon,  and  it  was  so  sold  in  hie  pres* 
ence  and  by  his  eo-opmtlon.  Although  the 
purdtaser  had  the  constractiTe  notice  of  the 
Tigjit  of  reversion  afforded  by  the  record  of 
the  deed,  she  also  bad  notice  of  the  f ore- 
dosnre  proceeding  indicating  e  sale  wtthout 
zeserratlon.  The  right  to  the  reverter  did 
not  compel  an  exordse.of  that  r^t,  and  the 
attempt  to  exercise  ft  after  the  sale  and  pay- 
ment of  full  valne  was  too  late.  It  la  held 
Qiat  In  the  situation  shown  the  plaintiff  is 
estoiwed  from  asserting  the  reversion,  and 
that  the  general  rule  that  the  title  of  aU  the 
parties  passes  by  a  foredosuie  sale  was 
rightfolly  applied. 

The  Jndgment  Is  affirmed.  AU  the  Justices 
concnrxins. 


JONES  V.  HBD8TR0M. 
(Supreme  Court  of  Kamwa.   April  12.  1013.) 

(Byttmbut  Ip  Ifte  Oourt.) 
L  VurOOB  AHD  PnaCHABBS  Q  \4S*)  —  GON- 

TBAcr— FsBTOBiCAHOB— NECussrrr  or  Tbn- 
Dn, 

Where  a  written  contract  is  made  iKtween 
the  owner  and  a  proposed  purchaser  of  a  tract 
of  land.  In  whitm  oootnct  the  terms  of  the 
tniBsacutni  are  specified  In  fall,  and  where  the 
parcbaser  thereafter  reqaests  that  the  deed  be 
made  to  recite  a  different  coarideration  than  is 
recited  in  the  contract  and  the  name  of  the  gran- 
tee be  left  blank,  the  seller  la  not  bound  to  com- 
ply with  the  request,  nor  Is  hfe  Juatified  by  rea- 
soa  thereof  ia  repudiating  the  whole  transac- 
tion, but  It  Ib  his  doty  to  grant  the  request  or 
to  tender  performance  lo  accordance  with  the 
contract 

[Ed.  Note.— For  other  caaea,  see  Vendor  and 
Furchaaer,  Ctnt  Dig.  ||  200-296;  Pea  Dig.  i 
148.*1 

2.  Bbokebs  a  71*)— CoinnssiON— Damaqu. 

Where  a  real  estate  agent  has  a  contract 
with  the  owner  of  certain  lands  that  if  the 
agent  secures  a  purchaser  for  the  land  at  a 
specified  price  per  acre  net  to  the  owner,  the 
Implied  agreement  being  that  any  excess  cri>- 
tainsd  should  go  to  the  agent  as  his  c<HnmiB- 
alon,  and  the  agent  secures  a  buyer  who  exe- 
cutes a  contract  to  boy  the  land  upon  the  terms 
prescribed  to  the  agent,  but  at  the  price  of  fl 
more  per  acre  than  the  net  price  stated,  and 
such  parcbaser  la  able  and  willing  to  buy  the 
land  pursuant  to  his  contract  but  the  owner  re- 
fuses wiAout  Just  canse  to  convey  the  land, 
that  the  agent  is  entitled  to  recover  of  the 


owner  as  damages  a  judgment  equal  to  $1  per 
acre  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Oent 

Dig.  i  ee;  Dec  Dig.  |  TL*] 

^  ATTACHMBItT  ({  241*)— OUDU  Or  SAIA 

Where,  In  an  action  for  the  recovery  of 
money,  an  attachment  is  issued  and  levied  upon 
real  estate,  and  the  action  proceeds  to  jndsment 
in  favor  of  plaintiff,  no  question  as  to  the 
validity  of  the  attachment  having  been  raised, 
an  order  for  the  sale  of  the  attached  property 
in  case  of  the  nonpayment  of  tbe  Judgment  la 
properly  made. 

[Ed.  Note.— ror  other  cases,  see  Attacfamoit, 
Cent  Dig.  H  820-838;  Dec  Dig.  {  241.*) 

Appeal  from  DIatHct  Gourt^  Butler  County. 

Action  by  H.  A.  Jones  against  A.  A.  Hed- 
strom.  From  a  Judgment  for  p'wlntiff,  de- 
foidant  appeala.  Affirmed. 

J.  T.  FrlDgle,  of  Burlingame,  C.  L.  Harris, 
of  Bldoradf^  and  W.  S.  Kret^ger.  of  Bs- 
condldo,  CaL,  for  appellant  T.  A.  Kramor 
and  Geo.  J.  Benson*  both  ol  Eldorado,  toe 
appellea 

SHITH,  J.  The  appellee  soUdted  from 
the  appellant;  by  letter,  the  agency  to  sell  640 
acres  of  land  owned  by  appellant  In  Butler 
county,  and  informed  aK>ellant  that  be  bad 
a  buyer  ottering  (12,600  therefor.  In  the  re- 
ply the  appellant  informed  ai^eUee  as  fol- 
lows :  "Just  at  present  I  do  not  care  to  sell 
it  Probably  later  on  it  will  be  on  the  mar- 
ket" Without  further  word  from  the  appel- 
lee. 10  days  later  the  appellant  wrote  to  ap- 
pellee as  follows:  "Was  going  to  hold  off 
for  a  while  on  that  land  but  if  I  can  get 
(12,800  net  to  me  I'U  selL"  He  also  gave 
a  statemoit  of  tbe  incumbrances  on  the  land 
and  the  cash  necessary  to  make  tbe  deal, 
assuming  that  the  purchaser  would  assume 
the  incumbrance.  Several  letters  followed 
from  appellant  to  appellee  In  which  appel- 
lant urged  the  selling  of  the  land,  and  gtv- 
lug  details  as  to  the  Incumbrances,  etc  On 
October  26.  1900,  attorneys  for  ai^ellee  s^t 
to  appellaat  a  copy  of  a  contract  which  ap- 
pellee had  made  with  John  C  Hoyt  The  con- 
tract was  dated  October  22.  1000.  November 
8,  1909,  appellant  wrote  to  appellee  the  fol- 
lowing letter :  "I  have  your  letters  and  tele- 
grams saying  you  have  sold  the  land.  Have 
given  the  same  to  Mr.  J.  T.  Prlngle,  Bur- 
lingame, Ks.,  to  look  after  as  you  probably 
know.  Want  to  get  everything  straightened 
up  as  early  as  possible.  Tes,  I  should  have 
gotten  more,  but  wanted  to  sell  it  now  so  of 
course  it's  aklght  Qlad  that  you  sold  it  I 
know  yon  have  been  making  quite  an  effort 
and  you  are  entitled  to  something.  Hurry 
things  up."  Afterwards  Mr.  Prlngle,  the  at- 
torney referred  to  In  tbe  above  letter,  wrote 
to  Kramer  and  Benson,  appellee's  attorneys, 
the  following  letter :  "I  am  sending  the  Hed- 
strom  abstract  Please  note  carefnlly  the 
the  letter  of  Davis,  Welcome  &  Go.  Make  no 
changes  in  this  abstract  as  it  is  to  go  back  to 
the  Insurance  Go.  in  New  York.   If  title  is 
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■atlafactory  prepare  a  deed  for  Mr.  Hedstrom 
to  lAga  and  send  It  to  me."  November  80, 
100&,  the  appellant  wlrote  to  tbe  appellee 
making  objections  to  some  requests  made  as 
to  the  terms  of  the  deed,  which  had  been  sent 
to  his  attom^s  to  be  executed  by  him,  and 
in  dosing  said:  "I  feel  that  tmder  the  dr- 
ctimstances,  I  wonld  rather  declare  the  whole 
matter  of  selling  my  land  off  nntil  I  see  or 
write  yon  further.  Yon  need  not  farther 
offer  the  land  for  sale  nntil  I  see  or  write 
yon."  On  December  29,  1909,  the  appellant 
definitely  Informed  appellee  that  he  called 
the  deal  off.  As  shown  by  the  contract  and 
letters,  the  appellee  had  negotiated  a  sale 
of  the  land  for  f21  per  acre»  and  the  price 
at  which  he  was  to  acconnt  to  appellant  was 
920  per  acre.  Thereafter  the  appellee  com- 
menced this  action  to  recover  $640  commls- 
sionf  which  by  the  terms  of  the  letter  he 
claims  be  was  entitled  to  receive. 

It  is  true  that  in  the  negotiations  the  pur- 
chaser  through  the  ai;q;)ellee  requested  that 
the  consideration  for  the  deed  be  stated  as 
"One  (¥1.00)  and  other  valuable  conslderatlou 
and  00/100  dollars,"  and  that  the  name  of 
the  grantee  be  left  blank,  but  by  the  terms  of 
the  contract  appellant  had  a  right  to  deed 
the  land  to  Mr.  Hoyt  or  to  any  party  whom 
Hoyt  might  designate.  A  deed  stating  the 
tme  consideration  and  conveying  the  land  to 
James  C.  Hoyt  wonld  have  met  the  condi- 
tions of  the  contract  on  appellant's  part. 
Neither  the  appellee  nor  the  purchaser  had 
at  any  time  made  the  requests  a  condition 
for  closing  the  deal,  and  the  requests  were 
made  after  the  execution  of  the  contract  by 
Hoyt  The  contract  was  approved  by  appel- 
lant in  his  letter  of  November  9tb,  more 
than  two  weeks  after  It  had  been  executed  by 
Hoyt  and  forwarded  to  him.  In  this  letter 
appellant  urged  the  closing  of  the  transaction 
as  early  as  possible.  By  the  contract  the  ap- 
pellant was  advised  that  the  purchaser  had 
deposited  (3S0  in  a  bank  at  Eldorado  to'  se- 
cure the  performance  of  the  contract  on  his 
part,  and  there  is  evidence  that  this  was  the 
fact  Exceptions  are  taken  to  the  overruling 
of  ai^Uanfs  objection  to  the  evidence  of 
Hoyt  that  he  had  made  arrangements  to 
raise  the  mon^  to  comply  with  the  contract ; 
also,  that  the  court  erred  In  overruling  the 
demurrer  to  appellee's  evld^ce,  in  rendering 
Judgment  for  appellee,  and  in  overruling  the 
motion  for  new  trlaL  It  is  urged  that,  as 
Hoyt  admitted  that  he  did  not  have  sufficient 
money  to  con^ily  with  his  contract,  the  ap- 
pelant was  not,  by  reason  thereof,  bound 
to  forward  his  deed.  The  objections  are  un- 
tenable. Hoyt  had  the  amount  of  money  de- 
posited In  the  bank  which  was  required  by 
the  contract  to  protect  appellant  from  any 
damages  iH^llmlnary  to  the  production  of  the 
deed  and  abstract  and  also  had  assurance 
of  procuring  the  additional  sum  necessary  to 
complete  the  purchase.  Moreover,  the  sup- 
posed uncertainty  of  H<vt'8  ability  to  comi^ 


with  his  contract  was  not  the  ground  of  mp* 
peUant's  refusal  to  complete  the  transaction. 
There  was  ample  evidenoe  to  support  the 
daim  of  ttw  appdlee  and  to  Jrutltr  tbe  Jndc- 

ment 

[1]  While  a  deed  was  requested  whldli  did 
not  in  every  respect  conform  to  the  contract 
which  had  been  approved  by  the  ai^Uant, 
the  appelant  was  not  obliged  to  comply  with 
such  request,  nor,  on  the  other  hand,  was  he 
Justified  In  radiating  the  whole  transaction 
because  of  such  request  If  he  was  not  will- 
ing to  allow  the  request,  it  was  hla  doty  to 
tender  performance  In  accordance  with  the 
contract  This  he  failed  to  do. 

[3]  At  the  beginning  of  the  action  the  ap- 
pellee had  caused  an  attadunent  to  be  levied 
upon  the  ajwellant's  land,  and  In  rendering 
the  Judgmmt  the  court  ordered  the  sale  of 
the  land  to  satisfy  the  Jndgmrat  The  ab- 
stract of  a<)pellant  does  not  indicate  that 
any  effort  was  made  to  dissolve  the  attach- 
ment before  the  trial,'  and  therefore.  If  the 
Judgmeit  was  proper,  the  order  of  sale,  con- 
ditioned on  the  nonpayment  of  tbe  Judgment, 
followed  as  a  matter  of  course. 

[2]  There  was  evidence  to  sustain  a  find- 
ing that  the  appellee  secured  a  purchaser 
who  was  able  and  vrllling  to  buy  and  pay 
for  the  land  In  accordance  with  the  contract, 
and  such  finding  is  Implied  in  the  decision  of 
the  court  in  favor  of  the  appeUee. 

The  Jndgmoit  la  affirmed.  All  the  Justices 
concurring. 


OBATBS  v.  NEOSHO  FALLS  BANE  et  aLt 
(Snpieme  Ctm^  of  Kansas.    April  12;  IBU.) 

1.  Banes  aho  Baitkimo  (fTT*)— iHsotvraoT 
~AcTzoif  AoAinsT  BnsrnEB. 

An  actioD  to  recover  money  wbioi  a  bank, 
subsequently  plsced  in  the  hands  of  a  rwislyer, 
had  received  In  payment  of  a  note,  bat  which  It 
bad  failed  to  apply  thereon,  thereby  compelling 
plaintiff  to  pay  the  debt  a^aln  to  tbe  purchaser 
of  the  note,  is  properly  brought  against  the  re- 
ceiver. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  f|  165-176% ;  Dea  IMg.  1 

2.  BANKaUPTCT    (S  841*)— PaWMTATIOll  OF 

CuiHS— 8TBiKi»a  Out  (Xaims— Etfect. 
Tbe  presentation  of  a  claim  against  a  bank- 
rapt  to  the  trustee  in  bankruptcy  does  not 
prevent  an  action  thereon  agalnat  the  bank- 
mpt,  where  the  claim  was  stricken  out  and 
neither  allowed  nor  paid. 

[Ed.  Note.— For  other  cases,  see  Bankmptcy, 
Cent  Dig.  SI  616,  628;  Dec.  Dig.  i  »41.*] 

8.  JuDOMOTT  (I  6e6*>— Bm  Judicata— Dia- 

inSSAL— EFFECT. 

The  dismiesal,  without  prejudice,  of  a 
motion  for  the  allowance  of  a  claim  of  a  creditor 
of  a  firm  seeking  to  Intervene  In  a  suit  for  an 
accounting  between  the  partners  does  not  bar 
an  independent  action  on  the  claim. 

[Ed.  Note.— I^>r  other  cases,  see  Judgment 
Cent  Z^ig.  1 1018;  Dec.  Dig.  |  fi6&.*J 

Appeal   from   District  Court  Woodson 

County. 


•Tor  otlwfcaseii  see  urns  tAple  and  sMitlon  MUUBBR  la  Dsa.  Dig.  A  Am.  Die.  Kv-No.  SbiIm  A  lUp'r  IiiAi 

t  RelwarlDg  draled  Hay  1»,  UU. 


Digitized  by  Google 


KanJ 


KBLSOM  T.  SCHOONOVEB 


U7 


.  AcUmi  by  Jpbn  Graves  against  tbe  Neosho 
Falls  Bank  and  J.  Gk  'Wilson,  as  receiver. 
From  ft  Judgment  tor  plaintlfl»  d^eodants 
appeal.  Afllimed. 

Baxter  IX  McCUln,  of  lola,  for  appellants. 
8.  C.  Holmes,  of  Tates  Center,  and  J.  W. 
Dickson^  of  Neosho  Falls,  for  appellee. 

PEB  CURIAM.  It  was  not  necessary  to 
set  ont  or  attadk  a  copy  ot  the  note  spoken 
of,  as  the  action  was  not  bronght  npon  the 
note,  bnt  ratheor  to  recover  money  wbidi  ap- 
pellant had  received  In  pigment  of  the  note 
and  bad  fuied  to  an^y  It  to  that  porpose, 
wlOi  the  resDlt  that  appellee  was  osnpelled 
to  pay  the  debt  asRln  to  tb»  pnrdiaser  of 
the  note. 

[1-t]  'Ilia  action  was  properly  brought 
a^dnst  the  receive  of  the  bank,  and  the 
judgment  against  aiv^nts  Is  supported  by 
the  testimony.  Although  the  didm  was  onoe 
presented  to  the  referee  in  a  bankruptcy  pro- 
ceeding, It  was  subseqneatly  striCkoi  out,  and 
was  neltiier  allowed  nor  paid.  There  was 
an  attoni^  too,  by  appellee  to  Intervene  In 
the  action  for  an  accounting  between  the 
partners  of  the  Neosho  Falls  Bank.  EQs  mo- 
tion for  the  allowance  of  the  daim,  however, 
was  dismissed.  There  is  a  dispute  as  to 
whether  it  was  dismissed  with  or  without 
prejudice.  Tb6  proof  offered  toided  to  show, 
as  the  trUil  court  must  have  h^d,  that  It  was 
dismissed  without  prejudice,  and  hence  Its 
presentation  did  not  bar  a  recovery  herein; 
nor  was  ajntellee  concluded  by  the  presenta- 
tion of  the  dalm  in  the  bankruptcy  court 

Other  assignments  of  error  were  made,  but 
are  found  to  be  immaterial. 

The  Judgmmt  is  afflnned. 


NELSON  V.  SCHOONOVEB  et  at 
(Supreme  Conrt  of  Kansas.   April  12,  1913.) 

(SyUabut  &v  the  Cowrt.) 

1.  JVBT  fH  14*)— BXOHT  TO  JUBT  TBXAIi— AC- 
TION TO  Acqunoe  Titub. 

An  action  against  heirs  or  devisees  to  ac- 

Jaire  title  to  reaJ  propert;,  because  the  dece- 
ent,  onder  whom  they  claim,  had  agreed  to 
leave  it  by  will  to  the  plaintiff,  is  in  the  nature 
ot  one  for  specific  performance  of  a  contract 
to  convey  land,  and  In  the  trial  thereof  a  jury 
cannot  be  demanded  as  a  matter  of  right 

[Ed.  Note.— For  other  cases,  see  Jnry,  Cent 
Dig.  H 40-60,  66-83;  Dec  Dig.  $  14.*]' 

2.  Spscifio  Pxbtobhahcb  ({  41*)  —  Obai* 

AORKBUENT  BMAgltS  TO  LaNI>— HUBKAin) 

ASD  Wife. 

An  oral  agreement  between  husband  and 
wife  that  she  will  make  a  will  leaving  to  him 
all  the  property  owned  by  her  at  the  time  of  her 
death,  both  real  and  personal,  in  consideration 
of  real  estate  owned  by  him  being  conveyed  to 
her,  Is  rendered  enforceable,  notwithstanding 
the  statute  of  frauds,  where,  in  accordance  with 
Its  provisionB,  the  title  to  lend  paid  for  by  the 
hnwand  Is  taken  In  the  wife's  name,  and  die 
makes  such  a  will,  and  thereafter,  in  relUuice 


thereon,  be  expends  labor  and  money  In  Im* 

proving  the  property. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Gent  Dig.  H  120-123;  Dec.  Dig.  i 
41.*] 

8.  WHJJB  (i  70*)— Right  to  Rbvosb. 

A  will  executed  nnder  an  agreement  found- 
ed npon  a  valuable  condderatlon  is  contractual 
as  well  as  testamentary.  In  the  latter  aspect  it 
may  be  revoked  without  the  consent  of  the 
b«ieficiary,  but  not  in  the  former.  Its  revoca- 
tion as  an  inetrument  capable  of  probate  is  ef- 
fected by  the  execution  of  a  new  will,  and  this 
may  be  enforced  bo  far  as  the  provisions  of  the 
earlier  will,  which  are  based  on  contract,  are 
not  violated,  but  no  further. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  lee;  Dec.  Dig.  |  79.*] 

4.  ExKctrroBB  akd  Adiunistbatobs  {{  S27*)— 
Debts  and  Expknsbs— Sals  ow  Pbofebtt— 
Contractual  Will. 

Notwithstanding  an  agreement  by  a  wife, 
founded  upon  a  valuable  consideration,  to  leave 
to  her  husband  bv  will  the  property  owned  by 
her  at  the  time  of  her  death,  such  property  wlU 
be  subject  to  sale  by  the  esecntor  where  that 
Is  necessary  for  the  payment  of  valid  demands 
against  the  estate  or  of  the  costs  of  administra- 
tion. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators.  Gent  Dig.  |  1844:  Dec 
Dig.  S  327.*1 

Q.  Wills  (i  78*)  —  SnsBBquBNT  Will— Ef- 
fect. 

Wliere  a  testatrix,  in  pursuance  of  a  con- 
tract with  her  husband,  aecutes  a  wilt  leaving 
to  him  all  her  property,  with  a  proviso  that,  at 
such  time  as  he  could  without  inconvenience, 
he  should  pa^  a  stated  amount  to  her  son,  a 
subsequent  will,  undertaking  to  give  half  her 
property  to  a  trustee  for  the  benefit  of  her  son, 
may  be  enforced  to  the  extent  of  requiring  the 
payment  of  such  amount  to  the  tfastee. 

[Ed.  Note.— For  other  cases,  see  Wills,  Ceni 
Dfg.  I  199;  Dec.  Dig.  1  79.*) 

(Additionol  Byilabus  iy  Editorial  Biaff,) 

6.  EXECUTOBS  AND  ADUINISTKAIOBS  (|  261*>— 

"Fdnebal  Exfkhsbs." 

The  expense  of  erecting  a  suitable  monu- 
ment over  the  grave  of  deceased  is  to  be  clused 
among  "funeral  expenses"  within  (Sen.  St.  1009, 
S  351S,  which  gives  funeral  expenses  priority 
over  all  other  demands  against  decedent's  estate 
(citing  4  Words  and  Phrases,  p.  3008). 

[Ed.  Note.— For  other  cases,  see  Execntors 
and  Administrators,  Cent  Dig.  il  944-074; 
Dec  Dig.  I  261.*] 

Appeal  from  District  Court,  Bntler  County. 

Action  by  Walter  T.  Nelson  against  Clar- 
ence Schoooover  and  others.  From  a  decree 
for  plaintiff,  defendants  appeal  Modified 
and  aflSrmed. 

T.  A.  Kramer,  of  Eldoiado,  J.  K.  Codding, 
of  Lansing,  and  Kramer  ft  Benson,  of  El- 
dorado, for  appellants.  Hamilton  &  Leydig 
and  H.  W.  Schumadw,  all  of  S&dorado,  for 
appellee. 

MASON,  J.  Nancy  O.  Nelson  died,  leaving 
a  will  executed  shortly  before  her  death, 
which  was  admitted  to  probate.  By  it  she 
undertook  to  s^ve  one  half  of  her  property 
to  her  husband,  Walter  V.  Nelson,  and  the 
other  half  to  her  executor  in  trust  fbr  Clar- 
ence Sdioonover,  her  son  by  a  former  mar- 
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rlasa  Her  husband  brought  action  against 
her  son  and  the  executor,  claiming  to  be 
entitled  to  all  the  real  estate  standing  In  the 
name  of  his  wife  at  the  time  of  her  death. 
The  petition  alleged,  In  substance,  that 
Nelson  and  his  wife  some  years  before  had 
orally  agreed  that  all  real  estate  acquired 
by  either  of  them  should  be  deeded  to  her, 
and  that  she  would  make  a  will  leaving  to 
him  ell  property,  both  real  and  personal,  of 
which  she  died  possessed  t  that  thereafter, 
in  pursuance  of  this  arrangement,  the  real 
estate  in  question  was  purchased  with  means 
furnished  by  him,  the  title  being  taken  in 
her  name,  and  she  executed  such  a  will  and 
ddlrered  it  to  him ;  that.  In  reliance  on  the 
agreement,  be  had  expended  money  and  labor 
Improving  the  real  estate ;  that.  In  some  way 
unknown  to  the  plalntlCT,  this  will  had  dis- 
appeared and  could  not  be  found.  These  al- 
legations were  denied  by  the  defendanta 
Upon  the  trial  the  court  found  for  the  plain- 
tiff upon  all  the  Issues  thus  raised.  Judg- 
ment was  rendered  setting  aside  the  will, 
decreeing  the  plaintiff  to  be  the  owner  of 
the  real  estate  In  controversy,  requiring  the 
defendants  to  convey  It  to  him,  and  pro- 
viding that,  upon  their  failure  to  do  so, 
the  decree  should  operate  as  a  conveyance 
The  defendants  appeal. 

A,  number  of  special  flndliUEs  were  made. 
Some  of  them  are  attacked  by  the  defend- 
ants; but  we  think  there  was  sufficient  evi- 
dence to  support  at  least  such  of  them  as 
are  of  present  Importance,  and  they  will  be 
treated  as  the  established  facta  of  the  case. 
The  plaintiff  testified  in  detail  as  to  the  con- 
tents of  the  first  will.  The  court  afterwards 
struck  out  this  testimony.  Apart  firom  it, 
however,  there  was  sufficient  evidence  that 
Urs.  Nelson  had  made  a  will  at  the  time  lur 
dlcated ;  that  It  was  made  In  pursuance  of 
an  agreement  with  her  husband;  aud  that 
this  agreement  was  substantially  as  claimed 
by  him.  The  finding  as  to  the  execution  of 
the  will,  and  as  to  Its  contents  so  far  as  here 
Important,  is  therefore  supported  by  evi- 
dence outside  of  the  plalntUTa  own  testi- 
mony. 

[1]  Some  features  of  the  case—some  phas- 
es of  the  pleadings,  evidence,  findings,  and 
judgment — tend  to  suggest  that  the  action 
is  one  to  enforce  a  trust  with  reQ>ect  to  real 
estate,  growing  out  of  an  oral  agreement  If 
It  were  to  be  regarded  in  that  light,  there 
might  be  some  difficulty  In  determining 
whether,  under  all  the  circumstances,  it 
could  be  enforced.  In  view  of  the  statute 
requiring  express  trusts  concerning  lands  to 
be  in  writing.  Gen.  St  1909,  f  9694.  In 
somewhat  similar  situations  sn  Implied  trust 
had  been  held  to  arise  out  of  the  confidential 
relations  existing  between  husband  and  wife 
(note,  39  L.  R,  A.  [N.  S.]  925) ;  and  a  part 
performance  has  been  held  to  take  such  a 
case  out  of  the  statute.  Same  note,  39  I*  B. 
A.  (N.  S.)  928.  Taking  the  pleadings,  erl- 
dsDceb  and  flndlnvi  u  a  whi^  however,  the 


plaintiff's  right  of  action  does  not  appear  to 
be  grounded  upon  the  creation  of  an  express 
trust.  Under  the  agreement  between  falm 
and  his  wife,  her  title  to  the  real  estate  was 
not  one  thing  In  law  and  another  in  equity. 
She  did  not  have  merely  a  life  estate.  Her 
title  was  Just  what  It  appeared  to  be.  She 
was  the  actual  owner  of  the  property.  She 
did  not  even  undertake  to  keep  It  during  her 
lifetime  and  see  that  the  title  passed  to  her 
husband  at  her  death.  She  merely  contract- 
ed that  whatever  prop^ty  she  might  own  at 
her  death  should  go  to  him  by  her  will. 
The  action,  therefore,  must  be  regarded  as 
esaentlaUy  one  for  the  specific  performance 
of  a  contract  to  make  a  will  In  the  plalntitTs 
favor.  **An  agre^ent  in  writing,  made  upon 
sufficient  condderation,  to  devise  real  estate 
is  enforceable  by  specific  performance  against 
the  h^ra  of  the  testator."  Newton  v.  Lyon, 
62  Kan.  806,  810,  62  Pac  1000;  Bless  v. 
Blizzard,  86  Kan.  230,  120  Pac.  351 ;  DUlon 
V.  Gray,  87  Kan.  129,  123  Pac.  878  ;  80  A. 
&  EX  EncycL  of  L.  621.  Whether  or  not  the 
relief  sought  is  described  with  technical  ac- 
curacy as  spedfle  perCc»nnanc«k  It  la  of  that 
nature. 

"An  agreement  to  make  a  certain  disposi- 
tion of  proi>erty  by  will  la  one  which,  strict- 
ly speaking,  is  not  capable  of  a  specific  ex- 
ecution, yet  it  Is  wlttiin  the  Jurisdiction  of 
a  court  of  equity  to  do  what  is  equival^t  to 
a  specific  performance  of  such  an  agreement 
Such  a  contract  is  enforced  after  the  death 
of  the  promisor  by  fastening  a  trust  on  the 
property  in  the  hands  of  the  heirs,  devisees, 
and  personal  representatives  and  otiiers  hold- 
ing the  property  with  notice  of  the  contract 
or  as  volunteers."  86  Cyc.  735.  An  action 
of  this  character  Is  clearly  eQultable,  and 
the. defendant's  demand  for  a  jury  was  prop- 
erly denied.  36  Cyc.  78&  See,  also,  Hospital 
Co.  V.  PhUlppi,  82  Kan.  64.  107  Pac.  530,  80 
L.  E.  A.  (N.  S.)  194. 

[2]  The  original  agreement  between  the 
husband  and  wife,  as  It  included  a  contract 
to  devise  real  estate,  was  within  the  statute 
of  frauds.  Note,  14  L.  R.  A.  862;  note,  5 
Ann.  Cas.  496;  note,  20  Ann.  Cas.  1137; 
note,  102  Am.  St  Bep.  24a  Howevtf,  the 
conveying  of  the  real  estate  to  his  wife,  the 
actual  making  of  the  will,  and  the  improve- 
ment of  the  property  by  the  plaintiff  In  re- 
liance upon  the  agreement  are  sufficient  to 
take  the  case  out  of  the  statute,  viewed  as 
part  performance,  accompanied  by  such  a 
change  of  conditions  as  to  make  the  denial 
of  enforcement  Inequitable.  Note,  14  L.  R, 
A.  863;  note,  102  Am.  St  Rep.  241.  The 
will  Itself  has  t)een  treated  as  such  a  mem- 
orandum of  the  agreement  as  to  satisfy  the 
statute.  WhIton  v.  Whiton,  179  IlL  32,  63 
N.  B.  722 ;  Shroyer,  Appellant,  v.  Smith,  204 
Pa.  310,  64  AtL  24.  Bee.  also,  29  A.  ft  BL 
EncycL  of  L.  854. 

[S]  A  will  duly  executed,  in  pursuance  of 
an  agreement  based  upon  a  valuable  consid- 
eration, bacwMs  ItMl^  la  a  maaot  aa  en- 
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foroeable  contract  The  testator  cannot,  bj 
making  a  later  wUI,  escape  the  obligation 
confirmed  by  the  first  one.  40  Cyc  1068; 
Schoslffi  on  Wills  (8d  Bd.)  i  4S2.  The  de- 
livery ot  the  will  to  the  beneficiary  has  been 
treated  as  of  importance  In  emphasizing  the 
contractual  feature  of  the  transaction  (40 
Cyc  1068,  note  2),  but  has  been  said  not  to 
he  essential.  Johnson  et  al.  t.  McCne  et  at, 
84  Pa.  180.  These  consldnatlons  lead  to 
the  conclnafon  that  the  plaintiff  was  entitled 
to  relief,  but  not  necessarily  to  the  full  ex- 
tent of  that  granted  by  the  trial  court 
There  Is  no  snggeatlon  of  a  purpose  to  hare 
the  first  will  enforced  as  such.  By  making 
It  Mrs.  Nelson  confirmed  her  obligation  to 
make  her  husband  her  devisee  and  legatee, 
but  she  did  not  necessarily  Incapacitate  her^ 
6^f  from  making  a  later  will  which  should 
be  valid  except  so  tar  as  it  should  Impinge 
upon  this  obligation.  40  Cyc.  1074. 

"One  may  bind  oneself  to  make  a  bequest 
or  devlae  of  a  certain  amount  or  of  a  certain 
piece  of  property,  or  perhaps  of  what  one 
now  owns.  *  *  *  Hat  Is  only  saying 
that  (he  relation  of  debtor  and  creditor  hav> 
ing  been  created,  It  may  be  agreed  between 
the  parties  that  the  creditor's  claim  shall  be 
paid  after  the  debtor's  death  oat  of  pn^rty 
of  the  debtor  now,  it  may  be,  apetdflcally 
designated  for  the  purpose.  That  agreement 
may,  In  a  case  otherwise  proper,  be  specifical- 
ly enforced  against  the  debtor's  estate  after 
hla  deaUi.  •  •  •  Without  making  any 
such  ai^eement  at  all,  the  debtor  may  be- 
come 00  involved  mm  not  to  be  able  io  dispose 
of  his  property  by  will,  exc^  to  hla  credi- 
tors according  to  theii  ilgbtM.  But  he  may 
make  and  revdn  wills  notwithstanding,  and 
his  acts  may  be  perfectly  good  as  testamen* 
tory  acta  0.  &,  acta  ^titled  to  iwobate).  Thus, 
having  made  a  will  In  accordance  with  a 
binding  agreement  to  devise  a  eotaln  piece 
of  land,  he  may  revoke  the  will  entirely,  so 
that  the  Instrument  cannot  be  admitted  to 
probate  at  all,  or  he  may  revoke  tlie  particular 
devtse,  so  that  It  can  be  admitted  to  probate 
only  as  it  stands  after  the  act  of  revocation. 
*  *  *  Nor  would  any  court  attempt  to 
restrain  him  from  the  act  The  agreement 
^however,  would  of  course  be  binding  still. 
Nothing  more  than  this  is  In  reality  meant 
by  snch  a  statement  as  that  In  Andlng  v. 
Davis,  88  Hiss.  574,  77  Am.  Dec.  6B8,  that  the 
will,  once  made  according  to  the  contract 
would  be  Irrevocable  In  regard  to  the  par- 
ticnUr  {ooperty  to  be  devised:  the  will  can- 
not be  revoked  so  as  to  destroy  the  binding 
contract,  that  la  alL"  1  Jarman  on  Wills, 
(6th  Ed.)  Blgelow'B  sote^  pp.  18,  m 

"Nor  would  4t  be  Inconsistent  with  what 
has  been  said  to  say  that  one  may  bind  him- 
self by  contract  not  to  revoke  one's  will. 
There  la  no  way  of  preventing  a  person  from 
breaking  sudi  agreement  The  Instrument 
being  a  will  and  not  itself  creating  rights 
while  the  testator  Is  allv^  may  be  revoked 


by  him.  It  matters  not  u  regards  that 
power  of  revocation,  that  by  some  other 
transaction  the  testator  has  bound  himself 
not  to  revoke  the  will;  such  fact  would  avail 
nothing  In  a  court  of  probate  upon  an  at- 
tempt to  set  up  a  wUl  which  the.  testator  had 
revoked  accordiag  to  law.  All  that  the  ex- 
ternal agreement  amounts  to  Is  that,  If  It  la 
broken,  the  courts  will  ^force  performance 
of  the  thing  promised,  out  of  the  estate  of 
the  party  bound,  after  his  death."  BI|^ow 
on  WUls,  p.  110. 

"The  general  mle  under  which  the  revo- 
cable character  of  wills  is  universally  admit- 
ted to  ezlat  Is  subject  to  a  seeming  exception, 
where  the  execution  of  the  will  Is  a  part  of  a 
contract  to  make  a  will,  and  the  person  In 
whose  favor  the  devise  was  made  has  goae 
Into  possession  and  made  expenditures  upon 
faith  In  the  contract  Perhaps  It  is  hardly 
correct  to  dalm  that  the  will  Is  lrrevocftbl& 
While  the  testator  may  destroy  the  will  or 
execute  another  revoking  It,  the  contract  lb> 
s^  cannot  be  resdnded,  and  will  be  enfnoed 
by  the  eoort  In  favor  of  the  peraon  who  has 
actsd  upon  tt"  1  UnderhlU  on  WlUa,  f  288; 

[4]  As  already  pointed  out  Mrs.  Nelaim 
did  not  promise  to  deviae  spedfle  real  estate 
to  her  husband,  but  to  leave  to  him  sndb  mrop- 
erty,  real  and  personal,  as  she  dioald  own 
at  the  time  of  her  deatb.  TbM  plalntilTs 
claim  is  subordinate  to  that  of  creditors  of 
the  estate.  If  tiie  personal  property  Is  in- 
safflclent  to  pay  all  valid  demands,  so  maOk 
of  the  real  estate  as  may  be  necessary  for 
theirarposemay  be  B(dd  by  the  executor.  The 
will  contained  a  provision  for  the  erection 
of  a  monnmoit  at  the  testator's  grave,  at  a 
cost  of  not  over  flO(K  This  amount  Is  obvi- 
ously reasonable 

[I]  The  statute  gives  funeral  expoises 
priority  over  all  ofliflr  donands  against  the 
estate  of  the  decedent  Oen.  Stat  1809,  I- 
S51S.  "TbB  exsfmMM  of  erecting  a  suitable 
mraiament  over  tiie  grave  of  the  deceased  is 
to  be  classed  among  the  funeral  expensee." 
4  Words  and  Phrases  Jud.  Def.  8008.  There- 
fore the  executor  is  anthcofzed  to  carry  out 
this  provision  of  the  will,  even  if  the  sale  of 
a  part  of  the  real  estate  Is  thereby  made 
Decessary. 

[I]  The  plaintiff  allies  in  his  petition 
that  the  first  will,  which  he  accepted  as  a 
compliance  with  the  agreement  contained  a 
provision  requiring  him  to  pay  to  his  wife's 
son,  Clarence  Schoonover,  $500  "at  such  times 
and  in  such  amounts  as  he  can  without  in- 
conv^ence  to  himself."  The  requirement 
to  pay  the  amount  named  was  absolute, 
notwithstanding  the  qualification  respecting 
time  and  manner,  which  should  doubtiess  be 
construed  as  requiring  payment  to  be  made 
within  a  reasonable  time.  Benton  v.  Benton, 
78  Kan.  366,  97  Pac.  378,  130  Am.  St  Rep; 
376,  27  L.  R.  A.  (N.  S.)  300.  See,  also,  note. 
It  is  not  a  substantial  impairment  of  the 
plalntUTs  rights  nndw  the  original  will  to 
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make  thlB  $500  a  direct  charge  niran  the 
estate  and  to  require  it  to  be  handled  by  a 
trustee  toi  the  benefit  of  the  testator's  son, 
Instead  of  b^g  paid  to  him  ontrlght  The 
new  will  is  therefore  enforceable  to  the  ex- 
tent that  the  executor  may  set  apart  to  him- 
self, in  his  capacity  as  trustee  for  Clarence 
Schoonover,  the  sum  of  $500,  to  be  derived, 
If  necessary,  from  the  sale  of  real  estate. 

The  defendants  maintain  that  the  plaintift 
is  not  entitled  to  enforce  the  contract  with 
his  wife,  because  he  had  violated  it  by  caus- 
ing the  title  to  one  tract  of  land  to  be  taken 
in  their  Joint  names,  instead  of  in  the  name 
of  his  wife,  as  the  agreement  required.  This 
tract  was  afterwards  sold,  and  the  proceeds 
were  invested  in  land,  the  title  to  which  was 
taken  in  the  name  of  the  vrlfe.  We  do  not 
think  the  fact  that  for  a  time  the  title  was 
allowed  to  rest  In  both  the  husband  and  wife 
is  fatal  to  a  recovery  on  the  contract 

The  Judgment  of  the  district  court  is 
modified  to  this  extent;  the  provision  setting 
the  will  is  vacated;  the  provisions  for  vest- 
ing the  title  to  the  real  estate  in  the  plaintiff 
are  affirmed,  subject  to  the  qualification 
that,  in  the  absence  of  sufficient  personal 
property,  so  much  of  it  may  be  sold  by  the 
ezecntor  as  proves  to  be  necessary  for  the 
purposes  hereinbefore  Indicated.  All  the 
Justices  concurring. 


DABNEY  et  al  v.  COMES  et  sL 
(Supreme  Court  of  Kansas.    April  12,  1913.) 

Costs  ((  144*)— Apfkal  Bond  —  Juoouent 

AOAznsT  Smmss. 

Under  Gen.  St  1909.  I  6206  (Code  Civ. 
Proc.  I  610),  judgment  may  he  entered  against 
sureties  on  a  cost  bond  on  motion  by  any  per- 
■pn  having  a  right  to  any  part  of  the  costs. 

[Sd.  Note.— For  other  cases,  see  Costs,  Gent 
pig-  i  669;  Dec.  Dig.  1 144>] 

Appeal  from  District  OdotI;  Obaatanqaa 

County. 

Action  by  W.  M.  Dabney  and  others  against 
A.  E.  Comes  and  others.  Judgment  for 
plalntUb,  and  defmdants  appeaL  Affirmed., 

J.  W.  Merts  and  J.  B.  Brooks,  both  of  Se- 
dan, for  antellants.  Carl  Ackarman,  of  Se- 
dan, for  appellees. 

PBB  (3UBIAM.  The  sureties  on  a  cost 
hood  ain>eal  from  a  Judgment  entered 
against  them  fbr  the  amount  of  coats  ad- 
Judged  a^nst  the  plalntlfC  in  the  action. 
The  Judgment  was  entered  by  the  court  iip<Hi 
motionB  filed  by  the  former  clerk  of  the  dis- 
trict court  and  by  the  defendants  after  final 
Judgment  had  been  rendered  in  the  action 
In  favor  of  the  defendants  and  against  the 
plaintiff. 

The  objections  whidi  are  urged  against 
the  Judgment  are  without  merit  The  sure- 
ties were  not  entitled  to  a  Jury  trial.  There 
was  no  disputed  question  of  fact   It  would 


be  strange  if  a  court  required  die  aid  of 
a  Jury  in  determining  the  amount  of  costs 
which  have  accrued  in  an  action  and  of 
which  the  records  of  the  court  are  the  only 
evidence.  Gen.  St  1909,  S  6200  (Code  Glv. 
Proc.  S  610),  authorizes  the  court  upon  mo- 
tion of  the  defendant  or  any  person  having  a 
right  to  any  part  of  the  costs  to  enter  up 
Jndgmmt  against  the  surety  for  the  amount 
of  costs  adjudged  against  the  plaintiff  and 
remaining  unpaid.  Ten  days'  notice  of  the 
motion  is  required  and  the  Judgment  is  to 
be  entered  in  the  name*  of  the  defendant 
The  proceeding  is  a  summary  one.  The  pro- 
visions of  the  statute  were  followed  in  the 
present  case,  and  no  reason  is  shown  why 
the  Judgment  should  not  be  affirmed. 
It  Is  affirmed. 


ROGERS  V.  LTNDSAT.t 
(Supreme  Coort  of  Kansas.    April  12.  1913.) 

(Svllalnt*  fiv  the  Court.) 
GUABDIAK   AND  WaBD    (|  160*)— CoMPSRSA- 

TiON— Mistake  in  Accounts. 

Mere  mistakes  in  keeping  accounts  with  the 
estate,  where  no  frand  is  shown,  do  not  forfeit  a 
guardian's  right  to  compensation  for  his  lerr- 

icee. 

[Ed.  Note. — For  other  cases,  see  Oaardian 
and  Ward,  Cent  Dig.  H  498-500,  602,  604-607; 
Dec  Dig.  S  150.*] 

Appeal  from  District  Court,  Neosho 
County. 

Action  .by  Robert  C.  Sogers  against  Blin- 
nie  M.  lindsay,  as  administratrix  of  George 
N.  Undsay.  Judgment  for  plaintiff,  and 
defendant  appeals.  Modified  and  remanded. 

Smith  ft  Brobst,  of  Chanute,  for  appel- 
lant Lapbam  ft  Lapham,  <^  Clhannte^  for 
appellee. 

SMITH,  J.  From  February,  189S.  nntU 
tibe  latter  part  of  the  year  1908,  wh^  J.  G. 
Merrltt  was  appointed  bis  successor,  George 
N.  Undsay  was  the  guardian  of  flie  a.ps>eL- 
lee,  then  a  minor.  Merrltt  served,  as  such 
guardian  until  appellee  attained  his  majori- 
ty, and  in  due  time  made  settlonent  of  the 
estate. that  came  into  his  hands.  TIiereaft» 
in  February,  191(^  the  appellee  commenced 
this  action  against  Minnie  M.  Lindsay,  as 
administratrix  of  the  estate  of  George  N. 
Lindsay,  to  recover  the  sum  of  $994.74,  with 
interest,  wldch  he  claimed  Lindsay,  as 
guardian,  bad  received  and  had  not  account- 
ed for  or  turned  over  to  his  successor,  Mer- 
ritt 

The  action  was  tried  on  proper  i^eadlngs, 
and  no  trial  orror  occurred,  except  as  here- 
inafter referred  to.  Judgment  was  rendered 
in  favor  of  the  appellee  fbr  $835  and  Interest 
and  costs.  Motion  for  new  trial  was  over- 
ruled and  appeal  taken. 

The  errors  alleged  are  that  the  court  err- 
ed in  rendering  Judgment  against  appellant 
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tor  too  large  an  amoant,  in  rendering  Judg- 
ment against  tbe  appeliant  for  coets,  and 
In  overruling  the  motion  tor  a  new  trial. 

The  amount  of  the  judgment  rendered  la 
.  too  large  in  this:  That  no  act  or  conduct  on 
.  tbe  part  of  lindsay,  as  guardian,  is  shown 
.  which  sbonld  deprive  him  or  his  estate  of 
.reasonable  compensatl(Hi  tor  his  aerrices. 
At  most,  tbe  evidence  shows  that  lindsay, 
aa  guardian,  made  mietafcea  and  omissions 
in  bis  aooonnt  and  r^rarts  both  adTWse  to 
himself  and  to  bla  ward.  No  suggestion  of 
intokded  fraud  la  made^  Mwe  mistakes  in 
■  keeping  acooonts  do  not  Corfdt  a  guard- 
lan's  right  to  connmuatioo  for  bis  services. 

Tbe  ease  Is  conanded,  *wltb  instructions  to 
try  the  qneatton  and  determine  tbe  value  of 
the  sCTvioes  rendered  by  Lindsay  as  guard- 
ian, and  to  deduct  socb  amoant  from  tbe 
Judgment  rendered,  and  tin  Judgmoit  so 
modified  Is  affirmed.  All  tbe  Justices  con- 
earring. 


BletNTOSH  r.  STAMDABD  OIL  OO.t 
<Snpzeme  Court  of  KanBas.    April  12, 

(Byllabtu  hv  the  Court.) 

1.  NsaijOEnoa  (|  132*)— Contbibutobt  Nxq- 

UQENCK— EVIDENCB  OF  INTOXICATION, 

Upon  the  issne  whether  at  a  partlcolar 
time  a  person  was  ezerdsiiis  doe  care  for  bis 
own  safetv,  evidence  that  be  was  intoxicated 
is  ordinarily  admiaalble,  not  as  constituting  or 
conclasively  eatabliflhing  negligence  m  his  part, 
bat  as  bemg  a  circarastancs  to  be  conslaeied 
in  determining  the  matter. 

tEld.  Note.— For  other  cases,  see  NwliKenea^ 
Cent  Dig.  H  257-266;  DecTDlg.  |  m*l 

2.  N>w  TXEAL  (I  8&*>— BzoLVBZOir  or  Bvi- 
DENos— SHownra  as  to  Akbwxes  Expectbd. 

The  refusal  of  the  trial  court  to  allow  the 
defendant  to  cross-examine  tbe  plalntllf  upon  an 
important  matter  can  be  aived  as  a  ground  for  a 
new  trial  without  a  showug  aa  to  what  an- 
swers the  plaiotiff  would  have  returned  If  the 
rejected  Inquiries  had  been  permitted.  The  pro- 
vision of  Code  Civ.  ProG.  |  307  (Gen.  St  1900. 
I  0001),  tliat  when  the  ground  of  a  motion  for 
a  new  trial  is  error  in  the  exdusiim  ai  evidence 
sach  evidence  shall  be  produced  at  the  hearing, 
does  not  apply  to  that  situation. 

[Ed.  Note.— ror  other  cases,  see  New  Trial, 
■Cent  Dig.  {$  61-55;  Dec  Dig.  i  S5.»J 

8.  Masteb  and  Sebvant  (S  258*)— Injuans 

TO  Sebvant— Fleadinq. 

The  issue  of  negligence  la  an  employer  In 
failing  to  exercise  due  care  to  provide  for  bis 
emi^oyfi  a  safe  place  in  which  to  work  may  be 
presented  by  allegations  of  specific  acts  or  omis- 
'Sions;  witboQt  in  so  many  words  referring  to 
the  Mfety  of  the  working  {dace. 

[Ed.  Note. — For  other  cases,  see  Master  and 
^vaat.  Cent  Dig.  H  81&-^i  Dec.  Dig.  | 

Johnston,  C.  J.,  dlssentlDg. 

Appeal  from  District  Court,  Wyandotte 
■County. 

Action  by  Manuel  S.  Mcintosh  against  tbe 
Standard  Oil  Company.  Judgment  for  plaLn- 
tlff,  and  defendant  appeals.  Reversed. 


Frank  Hagerman,  of  Kansas  City,  Mo.,  and 
A.  li.  Berger  and  E.  B.  AdamSf  both  of  Kan- 
sas City,  Kan.,  for  aKKllant  T.  P.  Ander- 
son, of  Kansas  01^,  -  Kan.,  and  E.  K. 
Bobinett,  of  Colorado  Sprtugs,  Colo.,  for  a^ 
pellee. 

MASON,  J.  Manuel  S.  Mcintosh,  a  team- 
ster in  tbe  employ  of  the  Standard  OU  Com- 
pany, was  engaged  in  hauling  oil  wltb  a 
wagon  drawn  by  three  mules.  While  he  was 
tilling  the  tank  on  bis  wagon  from  a  stand- 
pipe  in  tbe  storage  yard,  tlie  team  ran  away. 
Mcintosh  was  injured.  He  sued  tbe  company, 
alleging  that  the  runaway  was  caused  by  an 
empty  barrel  being  negligently  loosened  from 
a  rick  and  permitted  to  roll  toward  and  close 
to  tbe  mules.  Ue  recovered  a  Judgmoit, 
from  which  the  defendant  appeals. 

11]  The  answer  alleged  in  general  terms 
that  tbe  plaintUI'a  own  carelessness  cwtrib- 
uted  to  his  injuries,  without  specifying  the 
acts  or  omissions  relied  upon  as  constltutiDg 
sudL  oontrU>ntory  negligence.  No  motion  was 
made  to  make  tbe  aUegatiooa  In  this  regard 
moredeflnlta  Tbe  defendant  offered  evidence 
for  tbe  purpose  of  proving  tbat  attbetinw  of 
tbe  injury  tbe  plaintiff  was  intoxicated.  Tbe 
offer  was  refused,  and  complaint  is  made  of 
tbat  raling.  Upon  tbe  Issoe  whether  at  a 
particular  time  a  person  was  exerchdng  due 
care  for  bis  own  safety,  evidence  that  be  was 
under  tbe  Induuice  of  liqaor  i«  dearly  admis- 
sible, not  as  conclusive  establishing  that  be 
was  negligent,  but  as  having  an  obvious  bear- 
ing upon  tbe  matter.  20  Cyc.  584;  note^  10 
Ann.  Cas.  117G.  The  plaintiff  contends,  bow- 
ever,  that  if  tbe  exclusion  of  this  evldmce 
was  error  it  was  not  prejudicial,  because  in- 
toxication on  bla  part  could  not  constitute 
negligence  in  itself,  and  tbwe  was  no  evi- 
dence that,  if  be  was  intoxicated,  bis  condi- 
tion In  that  respect  in  any  way  contributed 
to  bis  injury.  In  support  of  this  view  it  is 
argued  that  the  plaintiff  did  everything  tbat 
could  have  been  required  of  a  reasonably  pru- 
dent man,  and  therefore  his  condition  as  to 
drunkenness  or  sobriety  was  Immaterial 
This  amounts  to  asserting  that  there  was  no 
evidence  whatever  tbat  tbe  plaintiff  was 
guilty  of  contributory  negligence  in  any  re- 
spect We  think,  under  all  the  evidence,  it 
was  a  fair  question  for  tbe  Jury  whether  the 
plaintiff's  own  conduct  was  such  as  to  pre- 
clude a  recovery,  and  tbe  trial  court  was  evi- 
dently of  tbat  opinion,  for  the  question  was 
submitted  for  their  determination.  If  it  were 
conceded  or  conclusively  established  tbat  tbe 
plaintiff  did  everything  for  his  own  pro- 
tection tbat  a  sober  man  could  have  done, 
then  doubtless  evidence  of  bis  drunkenness 
would  not  be  material.  But  It  was  for  tbe 
Jury  to  decide  precisely  what  took  place,  and 
the  plaintUTs  condition  as  to  sobriety  might 
have  a  bearing  in  determining  this.  And 
whether,  if  be  was  drunk,  tbat  fact  iesseued 
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bis  effecttTeneas  ta  pterentlng  or  escaping 
danger,  was  Ukewlae  a  mattw  to  be  passed 

OD  by  them. 

[2]  The  statute  requires  tiiat  where  the 
gronnd  of  a  motion  tor  a  new  trial  is  error 
In  the  ex<^nsion  of  eTldence,  sach  erldence 
shall  be  produced  at  the  hearing  of  the  mo- 
tion. Code  Civ.  Proc.  1  307  (Gen.  St  1909, 
I  6901).  The  abstract  does  not  show  that 
at  the  hearing  of  the  motion  for  a  new  trial 
in  this  case  an;  evidence  was  produced  that 
the  plaintiff  was  in  fact  Intoxicated  when  he 
received  his  injur;.  This  omission  prevents 
a  reversal  upon  the  ground  of  the  ex<^n8lon 
of  the  testimony  of  the  witness  produced  by 
the  defendant  at  the  trial,  but  the  question 
of  the  materiality  of  evidence  regarding  the 
plaintiff's  condition  as  to  sobriety  Is  present- 
ed in  another  aspect:  One  of  the  rulings 
complained  of  Is  the  refusal  of  the  trial 
court  to  allow  the  plaintifl!  to  be  cross-ex- 
amined upon  that  subject  We  do  not  thlnfc 
the  statute  referred  to  applies  to  that  situa- 
tion. The  defendant  could  not  be  Iwund  by 
the  testimony  of  the  plaintiff.  It  had  a  right 
to  cross-examine  him  before  the  Jury  with 
reasonable  fullness  and  freedom,  asking  any 
pertincott  questions  relating  to  the  dream- 
stances  of  his  injury,  for  the  purpose  of  test- 
ing his  credibilitr,  as  well  as  of  bringing  out 
his  version  of  all  the  details  of  the  transac- 
tion for  use  in  the  preparation  of  the  de- 
fense.  The  ruling  complained  of  did  not 
result  merely  In  the  exclusion  of  certain 
evidence;  it  in  effect  denied  the  right  of 
cross-examination  of  the  adverse  party  upon 
a  vital  matter  lying  peculiarly  within  his 
knowledge  by  unduly  restricting  Its  acope, 
and  was  prejudicial  whe(3»r  or  not  the 
plaintiff  would  have  returned  sadi  an  answer 
to  any  particular  question  as  would  have 
been  obviously  against  his  interest  The  sit- 
uation in  tUs  regard  is  the  same  as  that 
presented  In  FoUey  v.  Oil  Co.,  131  Pog  577, 
decided  at  this  sitting.  The  probability  that 
the  mUng  affected  the  result  seems  snfDcient 
to  require  a  new  trial. 

[S]  The  plaintiff  was  permitted  to  rely  up- 
on evidence  that  the  mules  were  frightened 
1^  tile  noise  made  by  the  rolling  of  several 
barrels,  instead  of  one  of  them  coming  to- 
ward BXkd  near  to  them,  as  allied  In  the 
petition,  and  an  amendment  to  meet  this  slt- 
oatbm  was  allowed  aftw  the  verdict  was  re- 
tomed.  These  rulings  ue  complained  of. 
Th^  seem  to  have  been  well  within  the  dis- 
cretlMiary  power  of  the  conrt,  and  as  the 
question  cannot  arise  at  a  new  trial  It  is  not 
now  important  Complaint  Is  also  made  of 
an  instruction  that  the  defendant  was  bound 
to  ezerdse  ordinary  cars  to  provide  for  the 


plaintiff  a  safe  place  In  which  to  worfe,  when 
the  petition  did  not  in  so  many  words  charge 
negligence  in  that  regard.  It  was  a  fair 
question  for  the  jury  whether  the  place 
where  the  plaintiff  was  doing  the  work  as- 
signed him  was  rendered  unsafe  for  the  pur* 
pose  by  allowing  the  empty  barrels  to  bo 
handled  in  the  manner  teetifled  to.  The  peti- 
tion attributed  the  n^^genoe  complained  of 
to  the  superintendent  of  the  yard.  The  In- 
stmctlona  spoke  of  the  defendant's  failure 
to  exerdae  proper  care  "by  its  foreman,  of 
other  person  having  charge  of  sold  barrels." 
This  Is  urged  as  an  undue  broadening  of  the 
issues,  but  is  not  subject  to  that  criticism. 
The  refusal  of  an' Instruction  asked  the 
defendant  seems  to  have  been  Justified  upon 
the  ground  that  so  far  as  It  was  necessary  U 
was  covered  by  the  general  charge. 

Upon  the  ground  Indicated  the  Judgmoit 
Is  reversed  and  a  new  trial  ordered. 

BURGH,  SMITH,  POBTEB,  BEtNSON,  and 
WEST,  JJ.,  concmring. 

JOHNSTON,  a  J.  (dissenting).  I  do  not 
concur  in  the  Interpretation  given  to  section 
307  of  the  ClvU  Code.  To  enUtle  a  party  to 
a  new  trial  of  a  cause  or  to  a  review  of  a  de- 
daloD  excluding  evidence  or  denying  a  fair 
opportunity  to  produce  evidence  at  the  trial, 
the  evidence  sought  to  be  shown  must  be  pro- 
duced on  the  motion  for  a  new  trlaL  This 
requirement  Is  In  plain  E^ogUsh  and  applies 
to  "all  cases."  No  exception  Is  made  where 
the  evidence  exduded  Is  sought  to  be  obtain- 
ed on  cross-examination,  nor  where  a  party 
to  the  case  is  the  witness  whose  testimony  Is 
sought  Ibe  testimony  at  a  party  to  the  case 
may  be  obtained,  and  he  may  be  subjected 
to  a  cross-examination  the  same  as  any  other 
witness,  and  the  testimony  ivoposed  to  be 
obtained  from  him  can  be  shown  on  the  mo- 
tion for  a  new  trial  without  difficulty.  There 
Is  no  exception  of  that  kind  in  the  statute, 
and,  fnrthermoreb  I  can  see  no  reason  why 
such  on  exception  should  be  made.  The  re- 
strlctlon  of  the  cross-examination  of  a  party 
or  other  witness  Is  only  a  denial  of  a  fair 
opportunl^  to  produce  evidence^  and  the 
Code  expressly  provides  that,  wbetha  it  la 
evidence  excluded  or  the  want  of  a  fair  oth 
portunlty  to  iwodnoe  evideitce,  the  proposed 
evidence  must  be  produced  on  the  hearhig  of 
the  motion  for  a  new  trial.  If  the  evidence 
Bou^t  to  be  obtalued  from  the  party,  eitbat 
by  direct  or  cross  examination,  Is  immaterial, 
a  new  trial  should  not  be  granted,  and  the 
ttieory  is  that  Its  materiality  must  be  shown 
on  the  bearing  of  the  motion  for  a  new  trial  > 
or  the  motion  should  be  demied. 
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UeL&IN  T.  PASKBR. 

(Supreme  Court  of  Kansas.    April  IS,  1918.) 

On  petition  for  rehearing.  PetiUon  denied. 
For  former  opinion,  see  129  Fac.  1140. 

HASON,  J.  A  petition  for  rehearing  has 
been  carefully  considered,  bnt  the  court  re- 
mains of  the  opinion  that  the  case  was  right- 
ly decided.  Supplementary  to  the  original 
opinion,  it  may  be  said  that  we  do  not  deter- 
mine that  the  action  lu  Kansas  on  the  Mis- 
Bonrl  Judgment  could  not  have  be«i  revived 
in  the  name  of  the  Missouri  administrator; 
nor  Is  the  decision  based  upon  the  view  tbat 
technically  the  title  to  that  Judgment  was 
vested  in  the  Kansas  executrix,  rather  than 
In  the  Missouri  administrator.  The  domicil- 
iary representative,  however,  has  in  a  sense- 
a  title  to  all  the  property  of  the  testator, 
wherever  situated.  18  Cyc  1228,  1229.  The 
executrix  cannot  be  regarded  as  a  stranger 
to  the  action  brought  by  the  testator  in  this 
state  upon  the  Mi^uri  judgment.  A  pay- 
ment to  the  executrix  would  be  a  complete 
protection  to  the  defendant,  and  under  the 
circumstances  of  the  case  wb  bold  that  be 
cannot  defeat  the  action  on  the  ground  that 
the  revivor  oonid  only  have  been  lawfully 
bad  Is  the  name  of  the  fortign  representa- 
tive. 

'nie  statements  made  In  the  or^nal  opin- 
ion as  to  the  contents  of  the  petition  on 
which  the  Missouri  Judgment  was  based 
were  derived  from  the  recitals  of  the  Judg- 
ment—a source  which  we  regard  as  suffi- 
cient for  the  purpose  of  indicating  the  char- 
acter of  the  Judgment  Tbe  statement  as  to 
the  cliaraeter  of  the  plaintiff's  cause  of  ac- 
tion vras  not  entirely  accurate.  It  read:  "In 
each  instance  the  plaintiff  asked  to  have  the 
court  annul,  on  account  of  fraud,  a  contract 
which  he  had  made  with  the  def^idant  for 
the  purchase  of  real  estate."  Prom  the  re- 
citals of  the  Judgment  it  In  fttct  appears  that 
In  most  instances  what  the  plaintiff  charged 
was,  not  that  the  defendant  sold  him  prop- 
ty  directly,  but  tliat  he  Induced  lilm  to  Join 
in  buying  pn^rty  from  others,  overstating 
the  price,  and  defrauding  him  of  the  differ- 
ence. In  these  instances  the  court  annulled 
the  contract  betweoi  the  plaintiff  and  the 
d^^dant,  giving  the  plaintiff  Judgment 
for  the  amount  he  had  paid,  and  requiring 
him  to  deed  his  interest  in  the  property  to 
the  defendant  The  correction  Is  made  for 
the  sake  of  accuracy,  but  is  not  thought  to 
affect  the  legal  question  Involved. 

We  realise  that  the  defendant  Is  exposed 
to  an  apparent  hardship  by  the  Kansas  court 
undertaking  to  enforce  the  foreign  Judg- 
ment Inasmuch  as  it  has  no  power  to  com- 
pel the  delivery  of  the  deeds  deposited  with 
the  <deric  of  the  Mlsaonrl  eourt  for  lUa  bote* 


fIL  We  remain  at  tb»  oiitailQn,  hnmw, 
that  inasmoch  as  the  Judgment  by  Ita  tmna 
!■  payKble  wltboat  eondltioii,  tbe  platRtlff 
Is  entUled  to  me  npon  It  In  this  states  where 
Its  Justice  or  InJnstioe  Is  not  a  naOa  of  In- 
qniry.  If  ooUection  Is  made  here,  It  nmst 
be  presumed  tbat  flie  defendant,  npon  show- 
ing that  ftct  to  the  Uissonri  court,  can  ob- 
tain his  deeds,  Jnst  as  he  might  do  U  tlie 
Ju^moit  had  been  satlsfled  in  any  other 
manner,  and  Jnst  as  he  might  procure  a  dis- 
charge of  any  Judgment  against  blm.  the 
amotut  of  wUch  had  bem  colleeted  hf  suit 
thereon  In  another  stata 


HONTOOH&BT  t.  SIiATBS  et  aL 

(Supreme  Court  of  Kansas.    April  12,  1918.) 

On  rehearing.  Former  Judgnmit  (87  Kaa 
848, 126  Fac  1085)  adhered  to. 

PER  GURIAH.  Tile  Conner  Judgment  is 
adhered  to. 


PHIIiUPS  T.  OABPBNTISR. 

(Supreme  Court  of  ECansas.    April  12,  1918.) 

Appeal  from  District  Court,  Sedgwick  Goontr* 
Action  by  Almira  0.  FUllips  against  L.  0. 
Carpenter.   Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

David  Smyth  and  J.  W.  Smyth,  both  of  Wich- 
ita, for  appellant  Blake  &  Ayies  and  O.  A. 
McOorUe,  both  of  Wichita,  and  J.  W.  Cav*- 
nau^  (tt  Paw  nw,  Bfidi.,  for  ^nwUee. 

P&R  CURIAM.  The  only,  qaestion  presented 
for  consideration  is  whether  or  not  the  plaintiff 
eBtabllsbed  a  completed  gift  to  her  from  her 
husband  of  the  property  m  controversy. 

The  evidence  was  ample  to  sustain  the  ver- 
dict, and  the  Judgment  of  the  district  court  is 
affirmed. 


CLSLLAND  T.  CLBLLAND. 
(Supreme  Court  of  Kansas.    April  12,  1918.) 

Appeal  fnun  District  Court,  Finney  County. 

ActiMi  by  Alma  Olelland  against  Albert  Clel- 
land.  Judgment  for  i^ntil^  and  defendant  ap- 
peals.  Affirmed. 

0.  8.  Bowman,  H.  O.  Bowman,  and  L.  O. 
Kelley,  all  o{  Newton,  for  api>eUant  Fred  J. 
Evans,  et  Oardm  City,  and  Smilh  &  Smith,  of 
HutehutsMi,  for  appellee. 

PER  CURIAM.  The  appeal  Is  subject  to  dls- 
miasal  because  the  appellant  has  fi&Ued  to  com- 
ply with  an  order  of  this  court  to  pay  the  ap- 

Eellee  a  sum  of  money  to  enable  ber  to  present 
er  side  of  the  controversy.  Some  affidavits  are 
filed  tor  the  a'ppellaQt  attempting  to  excuse  liis 
default,  but  he  withholds  any  statement  of 
his  own  respecting  bis  ability  to  comply  with 
the  order.  However,  the  court  has  investigated 
the  merits  of  the  ai^eal,  and  finds  that  none  of 
the  assignments  of  MTor  is  well  taken. 

Consequently  tbe  Judgment  ot  the  district 
court  is  affimwd. 
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FABQUHABSON  T.  UOHTNSB. 
(Supreme  Ooart  of  E^iiBas.    April  12.  1918.) 

Appeal  from  Dicttrict  Court,  Sedgwick  Ooantr. 

Action  t»  W.  I*  F&rqaharson  acainst  J.  B. 
LightQcr.  Yerdlet  tar  plaintiff.  From  an  order 
ffrantinK  a  new  trial,  plaintiff  appeala.  Af- 
firmed. 

McGill.  Blood  &  McCormidk.  of  Wichita,  for 
apg^uit  Adama  A  Adama,  of  Wichita,  for  ap- 

PESB  GUBIAM.  The  order  of  the  district 
court  grantine  a  new  trial  ia  affirmed,  in  ac- 
cordance with  the  well-settled  mle.  Bonrguin 
V.  Bailway  Co.,  88  Kan.  183,  127  Pac.  770; 
Murray  v.  BaUway  Co.,  87  Kan.  760, 125  Pac 
40 ;  Patnam  t.  King,  87  Kan.  842.  126  Pac 
1098 ;  and  eaaei  cited  in  theaa  o^nlona. 


BIGHABDS  et  ax.  t.  WABNEEZROS  et  nz. 
( Supreme  Court  of  Arizona.   April  16,  191S.) 

1.  BviOBiTCB  (I  41^*)  —  Pabol  Bvxdekos  — 
Notes— Pebsoss  Lublb. 

A  negotiable  instrument  paasea  solely  on 
the  credit  of  the  maker,  and  it  is  not  permis- 
sible,  in  an  action  thereon,  to  ebow  that  the 
maker  was  agent  for  a  third  person  so  as  to 
charge  such  third  person. 

[Ed.  Note.— For  other  casea,  see  Bvidence, 
Cent  Dig.  ii  1722,  1D06-1811;  De&  Dig.  1 
418.*] 

2.  Husband  ard  Wot  (I  267*)— CoiocuiniT 
Pbofbbtt— Obatixi,  MoBXaAOB. 

Under  Oiv.  Code  1801,  par.  S104,  providing 
that  during  covertare  personal  property  of  the 
community  shall  be  disposed  of  oy  the  husband 
only,  a  chattel  mortgage  on  community  property 
securing  a  note,  both  signed  only  by  the  wife 
individually,  is  not  enforceable,  even  though 
she  was  in  fact  acting  aa  agent  for  hw  huaband 
in  giving  them. 

[Bd.  Note.— For  oUier  casea,  aee  Hnaband 
and  Wife,  Cent  Dig.  H  896,9^^^;  Dec. 
Dig.  $  26l*] 

8.  Action  (|  SO*)— Mibjoindbb— Pabvibb  ta- 

VOLTBD. 

An  action  against  the  irife  on  a  note  sign- 
ed by  her  Individaally  is  Improperly  Joined  with 
one  against  her  husband  and  herself  on.  notes 
and  mortgages  jointly  given,  for  it  is  a  pre- 
requisite to  the  Joinder  of  causes  of  action  that 
all  afaall  affect  all  of  the  partiea  defendant 

[Bd.  Notc^For  other  cases,  see  Action,  Cent 
Dig.  H  611-M7;  Dec  Dig.  |  60.*] 

Appeal  from  Superior  Court,  Cochise  Coun- 
ty; J.  E.  O'Connor,  Judge. 

Action  by  Paul  B.  Warnekros  and  wife 
against  John  R.  Richards  and  Isabel  Rich- 
ards, his  wife.  From  a  Judgment  for  plain- 
tiffs, defendants  aiqieaL  Beveraed  and  re- 
manded. 

Pickett  &  Pidiett,  of  Tombstone,  for  ap- 
pellants. Geo,  H.  Meale^  of  Blsbee^  for  ap- 
pellees. 

BOSS,  X  niis  is  an  action  brought  by 
appellees  to  collect  three  past-dne  promis- 
sory notes.  Two  of  the  notes,  and  realty 
mortgagee  to  secure  them,  were  executed 
jointly  by  ap[>ellant8,   wbo  are  husband 


and  wife^  and  one  of  tlie  notes  and  a  chattel 
mortgage  to  secure  its  payment  were  execnt- 
ed  by  the  appellant  wife  alone.  Tbree  sw 
arate  causes  of  action  are  set  forth  in  the 
complaint,  one  on  each  note  and  mortgage, 
with  prayers  for  Judgment  and  foredosore. 
In  addition  to  the  ordinary  auctions  in  a 
suit  on  a  promissory  note  and  to  foreclose, 
in  the  third  cause  of  action  (the  one  based 
on .  the  note  and  mortgage  executed  by  the 
wife  alone)  are  the  further  all^atlons:  That 
Isabel  Richards  in  executing  note  and  mort- 
gage did  so  as  the  agent  of  her  husband, 
John  B.  Richards,  and  with  his  knowledge 
and  consent,  and  that  same  were  glv^  in 
payment  for  community  prop^ty.  The  ap- 
pellants interposed  to  the  complaint  a  spe- 
cial demurrer  to  the  effect  that  several  caus- 
es of  action  were  improperly  united,  in  that 
the  first  two  causes  of  action  were  against 
both  appellants  and  the  third  cause  of  ac- 
tion showed  upon  its  face  that  Isabel  Rich- ' 
ards  alone  was  liable.  Demurrer  was  over- 
ruled. Appellants  by  their  answer  admit- 
ted that  the  property  covered  by  the  chat- 
tel mortgage  is  community  property  and  as- 
serted that  it  could  not  be  Incumbered  or  dis- 
posed of  during  coTOTtare^  exc^t  by  the  hus- 
twnd.  Judgment  went  against  the  aK>el< 
lants  on  the  three  causes  of  action,  but  com- 
plaint, on  this  appeal,  is  directed  only  to  the 
Jndgmeit  on  the  third  cause  of  action. 

"We  shall  consider  but  one  of  the  appel- 
lants' assignments  of  error,  namely,  that  the 
court  erred  in  ovwrullng  the  spedal  demur- 
rer. 

The  appellees  proceeded  against  Itie  Appel- 
lants Jointly  on  the  note  and  mortgage  e»- 
cuted  In  Uie  name  of  the  wife  alone,  upon 
the  theory  that  the  wife  In  negotiating  the 
loan  and  In  the  e»catlon  of  those  instro- 
ments  acted  as  the  agent  of  her  husband. 

[1]  The  Instnimant  here  sued  on  a  ne- 
gotiate promissory  not&  On  its  face  it  Is 
the  individual  note  of  Isabel  Kchards. 
There  is  notldng  in  the  note  or  mortgage  to 
Indicate  tiiat  she  was  acting  otlier  than  as 
princUtaL  Tta  absence  of  a  suggei^n  of 
the  relatlmi  of  principal  and  agent  In  n^o- 
tiable  paper,  stub  as  Mils  and  notes,  under 
all  of  the  decisions  hss  the  effect  of  preval^ 
tng  proof  of  that  relation. 

In  the  note  to  McDonoi^^  r.  Tsmplonaii, 
2  Am.  Dec:  OS,  quoting  Bylea  on  Bills  87, 
and  Wharton  on  Agency,  |  200,  it  Is  said: 
"In  regard  to  n^tlable  paper,  on  account 
of  Its  qualifies,  none  but  those  aj^earing  on 
Its  face  as  bound  can  be  held  liable;  and 
hence  no  evidence  can  be  admitted  to  charge 
parties  whose  names  do  not  appear  thereon.** 

In  Webster  r.  Wray,  19  Neb.  558.  27  N.  W. 
644,  OS  Am.  Bw*  7M.  at  page  766^  the  de- 
dstons  involving  this  question  are  collated. 
That  courts  aftw  reviewing  many  of  the 
cases,  made  Its  deduction  in  the  f<dlowing 
language:  "But  it  must  be  confessed  that 
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the  welglit  of  anthorltr/  it  not  of  reason, 
Is  In  fiTor  of  tlM  rnlA  endndlns  all  parol 
erldence,  even  as  between  the  Immediate 
parties  to  tbe  transaction.  It  Is  beld  'that 
although  the  party  executing  the  iBstm- 
ment  deacrltws  himself  as  'agent,*  yet,  If  the 
name  9t  the  principal  is  not  disclosed  upon 
the  fftoe  of  It;  all  erldeace  dehors  the  in- 
strument, tor  the  purpose  of  holding  him 
theretm.  Is  to  be  ez^nded.  It  is  wholly  im- 
material, therefore,  that  the  agent  had  full 
anthorl^  tn  malu  it  in  bdialf  of  his  prln- 
ebial;  that  the  cntslderatlon  was  exclnslr^ 
rec^ved  for  his  boteflt;  that  the  plalntUC 
knew  the  agenfs  jwlncUial,  and  accepted  the 
note  as  the  promise  of  the  principaL  Wil- 
liams T.  Bobbins,  16  Otay  [Sbss.]  77,  77  Am. 
Dee  886;  Slawson  t.  Lorlns;  6  Alloi  [Mass.] 
840  [SI  Ant  Dec.  TOO].  Bee,  also^  Staekpole 
T.  Arnold,  U  Mass.  27,  6  Am.  Dec  IfiO; 
Brown  Parker,  7  Allen  (Uass.)  837:  Bed- 
ford Gom.  Ins.  Oo.  Oovtf  1,  8  Mete  ^laas.] 
442:  Bass  T.  CBrien,  12  Gray  [Mass.]  477; 
Fonts  T.  Stanton,  10  Wend.  [N.  Z.]  271«  25 
Am.  Dec.  868;  Thurston  t.  Bfauro,  1  G. 
Greene  0owa)  281 ;  Kenyon  t.  WiUlams,  19 
Ind.  46;  Anderton  t.  Shonp,  17  Ohio  St  126; 
TabCT  T.  OamKm,  8  Mete.  [Mass.]  466;  East 
B.  Benedict,  6  Gray  [Mass.]  6631  [06 

Am.  Dec.  884];  Baidc  of  America  t.  Hooper, 
6  Gray  [Mass.]  667  [66  Am.  Dec.  890] ;  De 
Witt  T.  Walton.  6  Seld.  [»  N.  T.]  671;  and 
Tu^er  Manf.  Oo.  t.  Fairbanks,  86  Mass. 
lOL" 

In  BrlggB  T.  Partridge,  64  K  Y.  867,  21 
Am.  Rep.  617,  the  court,  after  stating  "that 
a  jvindpal  may  be  charged  upon  a  written 
executory  contract  entered  Into  by  an  agent 
In  his  own  name,  within  bis  anttunity,  al* 
though  the  name  of  the  principal  does  not 
an>ear  in  the  instrument,  and  was  not  dls- 
titosed,  and  the  par^  dealing  with  the  agent 
supposed  that  he  was  acting  for  himself, 
and  that  this  doctrine  obtains  as  well  In  re- 
spect to  contracts  which  are  required  to  be 
In  writing,  as  to  those  where  writing  is  not 
eesentlal  to  their  validity,"  farther  stat- 
ed that:  "There  Is  a  well-recognlzed  excep- 
tion to  Uie  rule  In  the  case  of  notes  and  bills 
of  exchange,  resting  upon  the  law  merchant 
Persona  dealing  with  negotiable  Instruments 
are  presumed  to  take  them  on  the  credit  of 
the  parties  whose  names  appear  upon  them; 
and  a  person  not  a  party  cannot  he  <dutrged 
upon  proof  that  the  oetmaible  party  signed 
or  Indorsed  as  his  agent" 

In  Cragln  t.  LoreU,  109  U.  8.  194,  8  Sup. 
Ct  132,  27  L.  Ed.  903,  It  was  held  (quoting 
from  syllabus):  "Upon  a  negotiable  prom- 
issory note  made  by  an  agent  In  his  own 
name,  and  not  disclosing  on  its  face  the 
name  of  the  principal,  no  action  lies  against 
the  priudpal." 

Daniel's  Negotiable  Instruments  (Sd  Ed.) 
I  800,  says:  "It  Is  a  general  principle  of 
commraGlal  law  that  a  negotiable  instramoit 


must  wear  no  mask,  but  must  rereal  its  dmr- 
acter  upon  Its  face.  And  it  extends  to  the 
liability  of  parties  thereto,  who  must  appeu 
as  distinctly  as  the  terms  of  the  instrument 
Itself,  in  otiep  to  be  bound  by  those  terms." 

The  note  being  negotiable  and  signed  by 
Isabel  Blchards  alone,  John  B.  Richards, 
under  the  law,  is  not  liable  therefor,  and 
Buit  tbeteon  against  him,  as  principal,  can- 
not  be  maintained. 

[2,1]  There  is  a  misjoinder  of  causes  of 
actions,  as  In  the  first  two  causes  both  ly^pel- 
lants  were  jt^ntly  liable  and  in  the  third 
cause  the  wife  only  was  liable.  Paragraph 
1861,  Berised  Statutes  1901,  proTldes  that 
the  defoidant  may  demur  where  "several 
causes  of  action  are  Improperly  united." 
Tha  diattel  mortgage  given  by  the  wlfs  to 
secure  her  note  was  upon  community  prop- 
erty and  unenforceable,  as  "during  cover- 
ture personal  pmperly  may  be  di«p(»ed 
by  the  husband  (mly."  Pangraph  8104,  B. 
8.  1801.  Tbo  note  given  bj  the  wife  was 
her  individual  obligation  for  which  she  and 
her  s^wrate  property  only  were  liable.  In 
a  suit  on  the  note  her  husband  would  not  be 
a  necessary  purty,  and  should  he'  be  joined 
he  would  be  tmly  a  nominal  defendant  with- 
out liability  to  pay  any  Judgmmt  obtained. 
"It  is  a  piereanislte  to  the  Ji^tor  of  oaus- 
es  of  action  that  all  of  the  causes  should 
alTect  all  the  parties  defendant  to  the  ac- 
tion.** BaoBon  T.  Battey,  70Kan.288.78Pac. 
844.  8  Ann.  Cas.  283,  and  'nota 

The  qtedal  demurrer  of  appellants  should 
have  been  sustained,  as  there  was  dearly 
a  misj(dnder  of  causes  of  action.  The  Judg- 
ment is  reversed,  and  cause  ronanded,  with 
dlrectlotts  that  forthw  proceedings  be  bad 
not  inotmsistent  with  this  oi^nlon. 

FBANELIK,  C.  J.,  and  CUNNINGHAM, 
J.,  concur. 


BOTLG  V.  OBO  PLATA  MIN.  &  MILL.  CO. 
(Supreme  Court  of  Arizona.    April  15,  1018.) 

1.  COBPORATIONB  (3  607*)— ACTIO W—PBOCBBS. 

To  acquire  jnnBdictlon  In  a  tax  wit  of  a 
dom^tic  corporation,  it  not  volantarilr  submit- 
ting to  jurisdiction,  it  must  be  served  with  pro- 
cess by  some  method  prescribed  by  law. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Gent  Dig.  H  1971-1974,  U76-2000;  Dec  Dig. 

2.  OoBPOBATioirs  9  S07*)— DouEsnc  Coam- 
BATton— Sebvice  with  Pbogess. 

Civ.  Code  1901.  par.  1323,  authorizes  sum- 
mons in  a  suit  ai^ainst  a  corporation  to  be  serv- 
ed on  an  officer  of  it  or  on  the  local  a^ent  rep- 
resenting it  in  the  coanty  In  which  the  suit  is 
brought  or  by  leaving  a  copy  at  the  principal 
office  of  the  company  daring  office  bonis.  Par- 
agraph 1324  authorizes  service  on  a  domestic 
corporation,  not  having  an  officer  In  the  terri- 
tory on  whom  service  can  be  made,  by  deposit- 
ing a  copy  of  the  summons  in  the  office  of  the 
secretary  of  the  territory,  a  duplicate  of  which 
shall  be  mailed  by  him  to  the  office  of  the  com- 
pany or  to  an  oflleer  of  it   Paragraph  1834  au- 
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tboriwi  nnloe  on  «  nonraldent  defendant  by 
mailinff  a  copy  of  tfie  tommoni  to  him  at  Ma 
place  of  reaidenee.  ffvb^  that  flezrice  on  a  do- 
meitfc  corporation  may  not  be  bad  by  mailing 
a  copy  of  the  aummona  directly  to  ao  <Meer  of 
it  out  of  the  territory, 

[Ed.  Note.— For  other  caaea.  aee  OorpotatioitB, 
Cent.  Dif.  H  18n-m4. 1876-2000;  Bee.  Dig. 
S  fiOT.*] 

8.  JuDomiiT  0  497*)— Cozj.anBAii  Attack 

— Sebtxck  or  FaocBsa 

A  default  Judgment  may  be  collaterally  at- 
tacked for  nonservice  of  defendant,  though  it 
recitea  'It  waa  ahown  to  the  aatlafactlon  <^  the 
court  that  defendant  was  duly  and  regularly 
aerred  with  procesa"  ;  the  return  on  the  aam- 
mona,  which  la  part  of  the  record,  tiie  aum- 
mona and  return,  under  Giv.  Code  1801,  par. 
1443,  being  part  of  the  judgment  toll,  ahowing 
service  has  not  properly  been  made,  controlling 
the  recital  of  the  judgment 

[Kd.  Kote.— For  other  casea,  aee  Judgment, 
CenL  Dig.  ii  837,  838;  Dec  Dig.  1  4877]' 

Appeal  from  District  Conrt,  Mobare  Ooun- 
ty;  Bdward.  M.  Doe,  Judge. 

Action  b7  the  Ore  Plata  Mining  &  MlUing 
Company  against  Jofau  Boyis,  Jr.  Judg- 
ment for  plaintiff.  Defendant  appeals.  At- 
flrmed  conditionally. 

John  W.  lojiet  of  Kingman,  for  appellant 
Clark,  Hawortb  &  Stewart,  of  Frescott,  for 
appellee. 

GI^NINOHAM,  J.  The  appellee,  as  plain- 
tiff, comm^eed  this  action  to  quiet  its  title 
to  the  Todd  patented  mining  claim  situated 
In  Mohave  county.  The  complaint  la  In  the 
form  usually  adopted  for  that  purpose.  The 
appellant,  as  defendant,  asserts  ownerabip 
and  possession,  and  bases  his  title  upon  a 
shOTlfTs  deed  made  as  a  result  of  a  sale  to 
satisfy  a  tax  lien  and  Judgment  In  favor  of 
the  territory  of  Arlsona  i^talnst  the  appeUee 
to  one  Dempa^,  as  purchaser,  and  by  Demp- 
sey  assigned  to  aj^ellant  for  a  valuable  con- 
sideration. The  shOTlfrs  deed  Is  made  direct 
to  sibilant  as  the  holder  of  the  assigned 
ocrtiflcate  of  sale.  Appellee  attacks  the  Judg- 
ment in  the  tax  suit  as  void  upon  the  grounds 
that  the  court  rendering  the  Judgment  had 
acquired  no  JurlsdlcUoa  .of  the  Judgment 
debtor,  this  appellee  for  the  reason  that  ap- 
pellee was  not  served  with  process  In  that 
suit  In  Bui^rt  of  the  contention,  the  ap- 
pellee offered  the  sheriff's  return  on  the  snm- 
mons  appearing  In  the  Judgmrait  roll  of  the 
tax  suit,  which  return  shows  that  the  sum- 
mons was  sored  upon  the  "defendant  named 
in  said  summons  by  registered  letter  direct- 
ed to  ttie  address  of  the  president  of  said 
defendant^  and  by  inclosing  In  said  register- 
ed letter  a  copy  of  the  summons  to  which 
was  attached  a  true  copy  of  the  complaint 
moitloned  In  said  summons,  and  that  the 
re^try  return  receipt  signed  by  said  de-; 
fmdant  was  returned  to  me  by  ttie  post  of- 
fice *  *  *  on  ttie  20th  day  of  August, 
190S,  and  Is  hereto  attadied  and  made  a  part 
of  this  return."  The  registry  receipt  is  ad- 
dressed to  H.  3.  Woolacott,  at  Los  Angeles. 


Cat,  signed  by  fba  same  name^  by  W.  P. 
Eaton  as  bis  assn^  tad  retaned  to  the  tlbn- 
IC 

[1,2]  It  Is  alleged  by  tbe  plaintiff  and 
not  denied  by  the  defendant  that  app^lee 
is  a  coriwration  incorporated  under  the  laws 
of  the  tfflrltory  of  Arizona,  and  was  such 
corporation  at  tbe  dates  mentioned  in  tbe 
tax  suit  In  order  ttiat  Jurisdiction  may  be 
acquired  of  a  domestic  corporation  In  a  tax 
salt  other  than  by  a  voluntary  submission  to 
Jurisdiction,  the  corporation  must  be  served 
with  process  by  some  method  prescribed  by 
law.  Par.  1323,  Rev.  St  Aris.  1001,  prescribes 
a  method  of  constructlre  service  by  which 
the  summons  may  be  served  on  the  presi- 
dent, secretary,  or  treasnrw,  or  any  direc- 
tor of  such  corporation,  or  upon  the  local 
agent  represratlng  such  corporation,  In  tbe 
county  In  which  the  suit  Is  brought  or  by 
leaving  a  copy  of  the  summons  at  the  prin- 
cipal office  of  the  company  during  olBoe 
hours.  "Whenever  any  corporation  ioaa- 
porated  under  the  laws  of  this  territory 
does  not  have  an  officer  In  this  territory  up- 
on whom  legal  service  of  process  can  be 
made,  ot  which  return  thereon  shall  be  pri- 
ma facie  evidence,  an  action  or  proceeding 
against  such  corporation  may  be  commoiced 
in  any  county  where  Uie  cause  of  action  or 
proceeding  may  arise  or  said  corporation 
may  have  property;  and  service  may  be 
made  upon  snch  corpontlon  by  depositing  a 
copy  of  the  summons,  writ  or  other  process 
In  the  office  of  the  secretary  of  the  tMrltory, 
which  shall  be  taken,  deemed  and  treated 
as  personal  service  on  8u<A  corporation. 
*    •    *  *'    Par.  1824,  Rev.  St,  supra. 

Process  was  served  upon  the  president  of 
the  company  by  legistwed  mall  at  the  ctt7 
of  Los  Angeles,  state  of  Oallfomia,  In  a 
manner  provided  for  serving  nonresident  de- 
fendants. Par.  1834,  Rev.  St  Aria.  1801. 
Tbe  president  of  a  corporaUon  Is  not  the 
corporation;  ndther  Is  he  a  defendant  by 
reason  of  the  suit  having  been  commenced 
against  the  corporation  of  which  be  is  the 
iveildent  His  place  of  personal  residence, 
for  the  purposes  of  a  wait  against  tbe  c<»po- 
ration,  has  no  bearing  upoa  the  domicile  ctf 
bis  corporation.  When  1^  Is  handed  tbe  pro- 
cess as  inesldoit  of  the  corporation,  he  re- 
edves  it  as  an  agoit  of  the  corporation,  and 
fbr  that  purpose  aloneu  In  order  that  aerv- 
ice  upon  him  may  be  taken,  deemed,  and 
treated  as  service  on  his  corporation,  if  be 
Is  not  served  within  the  Jurisdiction  of  tbe 
court,  he  must  receive  the  process  through 
the  secretary's  -office.  Paragraph  1824.  su- 
pra. 

The  process  in  the  tax  suit  was  never 
served  upon  the  defendant  therein;  the 
court  ther^re,  never  acquired  Jurisdiction 
over  flie  defendant  To  permit  tbe  torltory 
to  take  the  defendant's  property,  without 
notice  first  given  in  some  manner  provided 
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by  Iftw,  Is  utagonlstte  to  tbtt  fandamaital 
law  oC  tbe  land.  Tbe  Judgment  attacked  on 
Its  llioe  iB  omdiulTo  that  defondant  did  not 
appear  In  tbat  proceedlnf.  The  judgment 
was  TOld  tax  a  total  fallnre  of  the  ooort  to 
acquire  jurisdiction  of  the  person  of  the 
defendant  ttaerebit  as  appears  frwn  the  81161" 
UTs  retains  on  the  oiigUial  snnunuui  In  ttw 
Judgment  roll  In  that  proceeding. 

[I]  It  Is  contended  1^  appellant  that  be- 
cause the  JudgmeBt  redtes,  "It  was  shown 
to  the  sattsfactkm  of  the  court  that  the  de- 
fendant was  dnly  and  regularly  served  with 
process  herein,  had  failed  to  a[^)ear  and  an- 
swer or  interpose  any  plea  to  the  complaint,** 
etc.,  concludes  an  Inquiry  into  the  question 
of  Jurisdiction  upon  a  collateral  proceeding; 
and  no  evidence  can  be  offered  to  contradict 
such  recital  in  the  Judgment  This  question 
was  raised  In  the  case  of  Laney  v.  Oarbee, 
lOS  Mo.  356,  16  S.  W.  831,  24  Am.  St  Rep. 
391,  In  an  ejectment  suit  The  land  in  ques- 
tion was  entered  by  the  plalntifC,  which  be 
showed  and  rested.  The  defendants  Intro- 
duced In  support  of  their  title  a  sherlfTs 
deed  made  under  an  execution  sale  upon  a 
Judgment  against  the  plalntUf  for  delinquent 
taxes  on  the  land  for  certain  years.  The 
Judgment,  as  the  basis  of  the  defendants' 
title,  was  attacked  by  the  plaintiff  for  want 
of  Jurisdiction  of  the  person  of  the  defend- 
ant therein.  The  Judgment  contained  this 
recital:  "And  the  defendant,  though  duly 
served  with  process  of  summons,  •  •  • 
comes  not,  but  makes  def&ult"  To  over- 
come this  recital,  plaintiff  offered  In  evi- 
dence the  original  summons  In  the  case,  and 
the  return  of  the  sheriff  thereto.  In  consid- 
ering this  point  after  the  court  had  consid- 
ered the  return,  in  the  light  of  the  statute, 
as  showlDg  no  service  had  been  made  In  any 
manner  known  to  the  law,  said:  "It  Is  In- 
sisted that  the  manner  of  service  cannot  be 
shown  to  contradict  the  recitals  of  the  Judg- 
ment. If  the  entry  of  the  Judgment  upon 
the  books  of  the  court  constituted  all  the 
record  In  the  case,  tbe  contention  would 
have  weight  That  Is  not  the  case.  The  re- 
turn of  the  sheriff  is  as  much  a  itart  of  the 
record  as  the  judgment  entry.  The  recitals 
of  the  service  contained  In  the  Judgment  can- 
not import  greater  verity  than  the  return  it- 
self shows."  And  It  Is  said:  "The  recitals 
of  the  Judgment  will  be  deemed  to  refer  to 
the  kind  of  service  shown  by  other  parts  of 
the  record"— citing  a  number  of  cases.  The 
summons  and  return  of  service  constltutea  a 
part  of  the  Judgment  roll  under  our  statutes. 
Paragraph  1443.  Bev.  St  Ariz.  1901.  It  Is 
always  open  to  a  party  to  contest  the  alleged 
Jnrisdlctton  by  producing  other  parts  of  the 
record  which  contradict  the  recitals  of  the 
Judgment,  and  particularly  the  recitals  re- 
lating to  the  officer's  return  upon  the  orig- 
inal writ,  which,  in  case  of  ccmflict  will 
oontrol  the  recitals  in  tiie  Judgment  al- 


thoniA  the  ndeavor  is  always  made  to  rec- 
oncile anmient  IxteomMmsSm  by  constnio- 
tSaxt,  or  by  tba  aid  of  presnnvttoiui  28  Oye, 
1087. 

We  have  considered  the  other  ipmOooa 
raised  by  the  appellant  and  find  no  ittverst- 
ble  error  preMOtsd  by  tin  record.  The  Judg- 
ment Is  affirmed  npoo  the  oxpreaB  condUlon 
that  the  appellee  cause  to  be  paid  to  the 
clerk  of  tbe  superior  ooort  ot  state  of 
Arliona,  In  and  for  Uohave  county,  for  the 
use  of  aivellant;  the  som  of  $170^  paid  out 
by  him  on  account  ot  taxes,  penalties,  and 
Interest  thereon  to  the  date  of  the  Judgmoit 
In  that  court,  vis.,  April  10,  1911,  not  latw 
than  the  tenth  day  after  the  date  on  which 
the  remittitur  from  this  court  Is  filed  in  said 
superior  court  Otherwise,  and  upon  the 
failure  to  pay  said  sum  to  said  clerk  as 
aforesaid,  the  judgment  appealed  from  shall 
stand  reversed,  and  the  cause  shall  stand 
dismissed. 

FRANKLIN,  a  3^  and  BOSS,  J.,  coaear. 


SHANNON  COPPER  CO.  v.  POTTER. 
(Supreme  Court  of  Arisona.    April  IS,  1013.) 

1.  JunouxHT  (I  wei*}-OoKWOMMat  TO  Yn- 

nicT. 

Where  two  causes  of  action,  set  up  In  the 
complaint,  are  submitted  to  the  jury,  a  general 
verdict  for  plaintiff  will  sup[K>rt  an  adjudication 
as  to  both  canses  of  action. 

[Ed.  Note. — For  other  cases,  see  Judgmeot 
Cent  Dig.  S|  44tMM;  DecTDig.  {  25(k'] 

2.  Appeal  ako  Ebeob  (i  ItU*)— Bstoppxl— 
Receivino  Patueht  of  Judqueni. 

Where  two  causes  were  anited  In  one  ac- 
tion, and  the  jury  rendered  a  general  verdict  for 

i)laintiff  and  Judgment  was  had  thereon,  a  sat- 
afactlon  of  the  judgment  extinguished  all 
matters  in  controversy  regarding  both  causes 
of  action,  and,  hence  an  appeal  oould  not  be 
prosecuted  by  plaintiff. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  179,  961,  982,  ^4-990; 
Dec  Dig.  i  IttSi.*] 

Appeal  from  District  Court,  Graham  Coun- 
ty: E.  W.  Lewis,  Judge. 

Action  by  the  Shannon  Copper  Company, 
a  corporation,  against  Dell  M.  Potter.  From 
a  Judgment  for  plaintiff,  and  an  order 
denying  Its  motion  for  new  trial,  plaintiff 
appeals.  Dismissed. 

The  appellant,  as  plaintiff,  commenced  this 
action  against  the  appellee,  as  defendant,  to 
recover  damages  upon  two  causes  of  action 
arising  from  a  failure  of  the  defendant  to 
perform  his  two  contracts.  The  first  cause 
of  action  Is  founded  upon  a  contract  by 
which  defendant  agreed  to  procure  from  the 
Arizona  Copper  Company  a  contract  to  haul 
for  an>ellant'8  smelter  limestone  or  or»  to 
the  smelter  for  a  fixed  rate  of  10  cents  per 
ton,  which  defendant  failed  to  procure,  to 
the  alleged  damage  of  appellant  in  the  sum 
of  $11,000.   The  second  cause     ' action  la 


*Fm  ottw  BMW  —  w»3a»  topic  and  ■settra  NUMBBR  la  Pec  Pig.  *Aok  Dig.  Key-No,  Ssrlwft  Rep'r  IndBM 


Digitized  by 


Google 


158: 


181  PACIFIC 


BSFOBTBB 


foondea  iQMm  a  ccmtract  hj  which  defend- 
ant agreed  to  eanae  a  certain  flume  belong- 
lug  to  the  Arizona  Copper  Company  to  be 
changed  to  a  pipe  line  within  a  specified  time 
for  appellant's  b^eflt,  which  defendant  Ail- 
ed to  do  as  agreed,  resoltlDg  In  damage  to 
plaintiff  in  the  smn  of  91.429-10. 

The  defendant  admits  the  contracts  and 
pl^de  to  the  flrat  cause  of  action  a  modifica- 
tion, and  a  performance  by  him  of  the  modi- 
fied contract  To  the  second  cause  of  action 
he  admits  liability  In  a  som  of  9148.46  In 
the  evidence.  The  cause  was  tried  on  Octo- 
ber 28,  1910,  to  the  court  with  a  Jury.  The 
jnry  returned  a  verdict  for  the  plaintiff  as 
follows:  "We,  the  jury,  duly  Impaneled  and 
sworn  In  the  above-entitled  action,  upon 
our  oaths  do  find  the  Issue  for  the  ^Intlff 
and  assess  It  damages  at  the  sum  of  one 
hundred  forty-^ght  ddllara  and  forty-five 
cents  (914&46.)" 

A  Judgment  was  ordered  and  entered  fol- 
lowing the  verdict  A  new  trial  was  denied 
plaintiff,  from  which  order  and  from  the 
Judgment  In  Its  favor,  plaintiff  appeals. 
.Other  facts  appear  In  the  opinion. 

Neale  ft  Sutter,  of  Blsbee,  and  Ben  Good- 
rich, of  Los  Angles,  Cal,  for  appellant 
Frederick  S.  Nave,  of  Globe,  and  Johii  H. 
Canqib^  of  Tdcmd,  for  appellea 

CUNNINGHAM,  J.  (after  stating  the  facts 
as  above).  [1, 2]  The  appellant  seeks  by  this 
appeal  to  reverse  a  judgment  recovered  by 
it  against  the  appellee  on  account  of  alleged 
errors  committed  upon  the  trial  in  receiving 
evidence  In  support  of  the  dtfense,  and  In 
the  InatructlonH  of  the  oonrt  presenting  the 
defense  In  charge  to  the  Jury.  A  number 
of  questions  are  urged  upon  this  court  in 
the  brl^s  of  appellant  but,  from  the  view 
we  take  of  the  record,  we  are  precluded 
from  their  consideration  on  this  appeal 

The  cause  was  tried  on  the  29th  of  Octo- 
ber, 1910,  when  the  verdict  was  returned  and 
the  order  for  Judgment  was  entered.  In  due 
time  the  appeal  was  perfected  and  filed  In 
this  court  On  Septemtwr  22,  1911,  appel- 
lant filed  its  additional  "opening  brieT'  as- 
signing numerous  alleged  errors,  referring  to 
the  trial  of  the  first  cause  of  action,  and, 
following  the  stat^ent  of  the  first  cause  of 
action,  appMTB  this  refemice  to  the  second 


cause  of  action:  "There  was  anoUier  cauafr 

of  action  stated  in  the  complaint  for  the 
sum  of  91,429.10,  fov  914&40  of  which  sum 
plaintiff  obtained  a  verdict,  and  $1,280.65  (tf 
which  sum  the  court  took  from  the  consider^ 
atlon  of  the  Jury,  and  refused  to  permit  a 
verdict  therefor  on  the  grounds  that  idaintiff 
had  not  proved  the  same,  though  plalntUT 
claimed  it  was  admitted  by  the  answer.  But 
this  matter  has  been  settled  since  the  trial, 
and  It  U  therefore  not  In  actlmL"  What  are 
we  to  understand  from  this  statemoit  of  ap* 
pellant?  Tiiat  the  app^ee  has  settled  and 
satisfied  the  appellant's  Judgmrait  of  $148.45 
rendered  against  appellee  In  this  actl<m?  It 
can  have  no  other  meaning.  Appellant  states 
that  the  matters,  settled  affect  the  second 
cause  of  action  alone.  We  do  not  think  so. 
The  whole  case  was  submitted  to  the  jury, 
and  the  verdict  returned  Is  responsive  to  the 
Issues  sabmatted,  and  in  terms  is  broad 
enough  to  meet  all  the  issues  raised  upon 
both  causes  of  action.  The  Judgment  Is  for 
$148.46  and  Is  as  broad  as  the  verdict,  and 
Is  therefore  responsive  to  all  the  Issues  Join- 
ed in  the  ^tlre  action.  The  two  causes  of 
action  became  merged  In  the  Judgment  It 
is  admitted  that  the  Judgment  has  beoi  set- 
tled since  the  trial. 

The  law  is  well  settled  that  a  party  can- 
not receive  satisfaction  of  a  Judgment  in  his, 
ovm  favor  and  thereafter  pnraecute  his  ai>-. 
peal  from  the  same  Judgment  in  the  hope  of 
obtaining  a  more  satisfactory  one.  Cassell 
v.  Fagln,  11  Mo.  207.  47  Am.  Dec.  161;  Ro- 
bards  v.  Lamb,  76  Mo.  192;  Wolfort  v.  Bell- 
ly,  133  Mo.  463,  34  S.  W.  847;  WatJtlns  v. 
Martin,  24  Ark.  14,  81  Am.  Dec.  69;  In  re 
Baby,  87  Cat  200,  25  Pac.  400,  22  Am.  St 
B.  239.  We  think  the  settlement  of  the 
Judgment  extinguished  all  the  matters  In 
controversy  between  the  parties  to  this  ap- 
peal and  leaves  nothing  for  the  decision  of. 
this  court  It  may  not  be  Improper,  how-, 
ever,  to  say  that  we  have  examined  the  rec- 
ord in  the  light  of  the  assignments  ui^ed  by 
appellant  and  see  no  prejudicial  error  therein. 

For  the  reasons  stated,  viz.,  that  the  Judg- 
ment Is  admitted  by  ai^llaut  to  have  been 
settled  since  the  trial  of  the  cause,  the  ap- 
peal Is  dismissed. 

FRANKLIN.  C  J.,  and  ROSS,  J.,  concur. 
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TOWN  OP  PAIBPAX  v.  GIHAXJD.  J 
(So^iwne  Court  of  OUahomft.  March  U,  1018.) 

1.  IftnncxrAx.  Gobpobations  (|  7BT*)— Dsno- 

nVB  SlBBKrS— LXABILin. 

*'A  mnnldpaUtr  is  reUerad  of  UabUity 
for  the  defeetlTe  condition  of  iti  etreetB  onl; 
when  it  has  no  means  within  Its  control  to  effect 
niwIrB.  Bnt,  if  it  has  tbe  means  within  its 
control  and  faib  or  refoses  to  exerdse  them.  It 
will  not  be  excused  or  relieved  of  liability." 

[Ed.  Note.— For  other  cases,  see  Monidpal 
Corporations,  Gent  Dig.  H  IS&l-WSH;  Dec 
DifTfTST.n 

2.  MUinOIFAL  COBPOBATIOHB  A  806*)— DEIVC- 

nvs  Stbebtb— PsBsonAi.  nrjUBm  — Oon- 

A  person  travellns  on  a  pnblic  street  of  a 
city,  which  Is  In  constant  use  by  the  public, 
while  nsing  the  same  with  reasonable  care  and 
cantlon,  has  a  right  to  iMresume  tliat  snch  street 
is  in  reasonably  safe  condition,  and  ia  reason- 
ably safe  for  ordinary  travel  by  night,  as  well 
M  by  day,  throaghoat  its  entire  width,  and  is 
free  from  all  dangerous  holes  and  obstmctions. 

IBd.  Note.— For  other  Municipal 
GOrp<watlons,  Cent  DIs.  H  lv78,  1682;  Dec 

S.  MTTKICIPAL  COKFOBATIORS  (I  817*)— DlFEO- 
TIVB  STBBET9— PEBSOWAL  IKJUBTES— BuBDEN 

OF  PBoof— Contbibutobt  Neglioence. 
In  an  action  against  a  municipal  corpora- 
tion for  personal  injariss,  there  is  no  presump- 
tion tliat  tbe  i^alntiff  or  defendant  is  guilty  of 
negligence,  and,  in  order  to  entitle  the  plaintiff 
to  recover.  It  is  sufficient  for  bim  to  show  that 
the  defendant  was  guilty  of  negligence,  with 
nothing  in  the  <drcttnistances  estabilsbing  con- 
tributory negligence  on  bis  part;  and,  when 
such  facts  are  proven,  it  devolves  upon  the  de- 
fendant to  prove  affirmatively  that  tbe  plaintiff 
was  goilty  ot  contributory  negligence. 

(BQ.  Note. — For  other  cases,  see  Municipal 
CorpomtioBi,  Gent  Dig.  1  1726;  Dec  Dig.  | 
817.*] 

4.  Appeal  and  Bbbob  (|  1002*)— Yebdioiv- 

CoimJOTiNa  Evidence. 

When  tl)ere  is  any  evidence  reasonably 
tending  to  support  the  verdict  of  a  jnry,  the 
same  will  not  be  Terersed  on  an>eal  because  of 
evidence  which  may  conflict  therewith. 

[Ed.  Note.— For  other  cases,  eee  Appeal  and 
Error.  Gent  Dig.  U  3935-3937;   Dec  Dig.  S 


S.  Dauaqes  (i  132*)— Pebsonax.  Injtjbies— 

Excessive  Recovbbt. 

On  a  trial  of  an  action  to  recover  damages 
for  injuries  susttined  on  account  of  negligence 
of  a  town  in  the  maintenance  of  its  street,  it 
appeared  tbat  plaintiff  was  42  years  of  age  and 
was  teaching  music  for  a  livelihood ;  that,  prior 
to  her  Injuries,  she  earned  not  less  than  from 
$12  to  $15  per  week,  and  for  five  or  dx  months 
uiereafter  was  totally  unable  to  earn  anything, 
and  rince  then  had  been  aide  to  earn  only  $4 
or  f6  per  week;  that  lier  injaries  were  due  jto 
the  breaklnv  of  botb  of  tlie  bones  in  one  of 
her  lower  Umbs,  Just  above  the  an^e;  that 
tbe  uther  was  badly  sprained,  and  she  was  seri- 
ously bruised  as  a  result  of  her  fall,  suffering 
intensely  for  serersl  months  wliich  continued 
to  the  date  of  the  trial  The  evidence  showed 
that  her  Injuries  were  permanent  and  that  she 
would  probably  be  a  cripple  for  life.  Verdict 
for  12,000  hiM  not  excessive. 

[EU.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  II  37^•38^  896;  Dec  IMg.  1 132.*] 


Error  from  District  Court,  Osage  County ; 
Jolm  J.  Shea,  Judge. 

Action  by  Kate  Glraud  i^alnst  tbe  Town 
of  Fairfax.  Judgment  for  plaintiff,  new  trial 
denied,  and  defendant  brings  error.  Af- 
firmed.. 

D.  It.  Hubler,  of  Fairfax,  and  Oilnstead, 
Mason  ft  Scott,  of  Pawhuska,  for  plaintiff 
in  error.  J.  M.  Worten,  of  Pawbnska,  for 
d^endant  In  error, 

DUNN,  J.  This  case  presents  error  from 
the  district  court  of  Osage  county.  On  the 
16th  day  of  May,  1910,  defendant  In  error, 
as  plalntifT,  commenced  her  action  In  the 
said  conrt  to  recover  $8,600  for  damage  al- 
lied to  have  been  sastatned  by  certain 
injuries  which  she  suffered,  due  to  the  negli- 
gence of  tbe  town  in  its  maintenance  of  one 
of  its  crossings.  In  her  petition  she  alleged: 
"Tbat  prior  to  December  1, 1909,  the  said  de- 
fendant city,  under  and  by  virtue  of  its 
corporate  power,  had  assumed  control  and 
authority  of  Its  streets,  alleys,  sidewalks, 
curbs,  and  gutters;  that  at  said  time  it 
was  In  full  control  and  management  of  the 
same;  tbat  at  said  time  the  said  defendant 
was  vn-ongfully,  willfully,  wantonly,  reck- 
lessly, negligently,  and  carelessly  permitting 
the  crossing  of  the  gutter  from  the  curb  line 
or  concrete  sidewalk  to  the  street  crossing 
at  the  northwest  corner  of  tbe  IntersectlDn 
of  Main  and  Elm  streets  in  said  town,  going 
east,  to  be  and  remain  in  a  dangerous  and 
unsafe  condition  for  pedestrians  to  pass 
over,  and  had  been  so  p^rmlttiiv  it  for 
several  months;  that  the  concrete  sidewalks 
or  cnrb  at  said  p(^t  was  altoot  two  feet 
higher  than  the  bottom  of  the  mnd  gutter 
over  wlddi  the  public  had  to  pass  to  the  md 
of  the  stone  street  crossing  in  going  east ; 
that  the  end  of  said  stone  street  crossing 
extraded  west  to  within  about  three  feet 
of  said  concrete  sidewalk  or  cnrb,  and  was 
six  Inches  hlglier  than  tiie  bottom  of  the 
said  mod  gntter;  that  the  only  means  inro- 
vlded  by  tbe  defradant  for  crosring  said  mod 
gutter  was  one  small  stone  step  on  the 
west  side  of  same,  next  to  the  said  con- 
crete cnrb,  which  was  about  three  feet  long, 
about  six  inches  high,  and  abont  a  foot 
wide,  and  which  was  only  put  there  for  a 
temporary  nse  and  was  not  snfBdently  plant- 
ed or  imbedded  as  to  be  solid  and  not  tUt 
or  tnm  vrbm  tbe  w^ht  of  ah  ordinary 
grown  person  was  thrown  vpoa  It;  that  tbe 
top  of  said  step  was  piled  up  with  mud 
nearly  to  a  level  with  the  top  of  the  curb, 
and  no  li^t  at  said  owsslnff— «U  ot  whidi 
made  the  crossing  a  very  dangerous  and  un- 
safe OBS,  and  aU  of  which  was  well  known 
to  the  defendant.  Its  officers,  agents,  and 
onpU^te,  or  ought  to  have  been  known,  and 
could  have  been  known  by  the  ererdse  of 
reasonable  or  ordinary  care,  but  was  wrong- 
fully, willfnlly,  wantonly,  recklessly,  negll- 
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geoUj*  anft  careleedy  permitted  to  be  and 
remain  in  such  condition,  and  had  been 
permitted  by  said  defendant  to  so  exist  for 
Mveral  montha.  Plaintiff  states  that  In  the 
month  of  Noronber,  190d,  she  was  tempor- 
arily located  at  the  town  of  Fairfax,  OkL, 
and  that  on  the  night  of  December  1,  1909, 
she  bad  occasion  to  go  east  on  the  north 
aide  of  Eton  street  from  the  west  dde  of 
Main  street  over  the  crossing  above  describ- 
ed ;  that  it  was  a  rainy,  dark  night  with  no 
lights  except  from  the  bnslneas  honses, 
which  were  only  about  sufficient  to  enable 
one  to  see  the  outlines  of  the  walks  and 
crossings;  that  she  was  unfamiliar  with 
this  crossing  and  'did  not  know  of  Its  un- 
safe and  dangerous  condition,  but  supposed 
it  was  all  right  and  safe,  as  it  was  one  of 
the  most  public  crossings  in  the  dty;  that 
she  proceeded  to  cross  over  said  gutter  from 
said  sidewalk  at  the  northwest  corner  of 
Main  and  Elm  streets  above  set  oat  and 
across  said  Main  street;  that,  when  she 
stepped  from  the  top  of  the  curb  or  aide- 
walk  into  the  mud  on  the  said  stone  st^, 
she  slipped  and  tottered,  and.  In  her  effort  to 
regain  her  balance,  the  step  gave  away  or 
tamed  with  her  and  she  fell  upon  said  stone 
or  s<Hne  other  hard  substance  and  into  the 
mad  and  water  In  the  gutter,  getting  muddy 
and  wet  from  head  to  foot,  breaking  both 
bones  in  her  lower  left  limb,  badly  sprain- 
ing her  Tight  ankle,  and  receiving  such  a 
bodily  Jar  that  she  was  caused  to  suffer  the 
most  ex  cm  dating  pain  in  her  head  and  body 
for  several  days;  that  she  suffered  severe 
pain  from  the  broken  and  sprained  limbs  for 
weeks  and  months,  and  suffers  ^t  from 
same;  that  she  has  had  rheumatlKu  in  the 
broken  limb  all  winter  and  spring  as  a  re- 
sult of  said  injury;  that  said  broken  limb  Is 
yet  swollen  and  very  weak  and  affected  with 
numbness,  which  Is  very  disagreeable  and 
painful,  and  which  disables  her  in  getting 
around.  Plaintiff  states  that  her  injuriea  are 
permanent ;  that  the  pain  and  saflerlng  has 
beoi  such  a  shock  to  her  narvous  system 
that  the  same  has  given  away  and  she  can 
never  get  over  it" 

For  its  answer,  d^ndant  admitted  that 
It  was  a  municipal  corporation,  Incorporated 
<ni  the  7th  day  of  September,  1008,  prior  to 
which  time  the  Inbabltents  of  defendant 
town  were  an  unincorporated  community. 
All  of  tbe  other  allegations  of  plalntUTs 
petition  were  denied.  D^ndant  then  al- 
leged: 'Wth.  That  prior  to  the  Ttta  day 
of  September,  190%  die  First  National 
Bank  of  Fairtex,  OkL,  had  caused  to  be 
built  a  good  and  sabetanUal  conent  side* 
walk,  12  feet  wid^  and  a  curb  about  16 
inches  high,  along  the  east  end  of  lot  16 
In  block  12  In  the  town  of  Fftirfox,  afore- 
said; that,  by  snbserlptton  or  oth^wiae, 
the  dUiena  of  said  community  had  built  and 
maintained  a  good  and  substantial  stone 
footwalk  Acrois  Main  atzeet  east  from  « 


point  about  fonr  feet  north  from  the  south- 
east corner  of  the  sidewalk  above  mentioned; 
that  said  footwalk  was  about  IS  inches 
below  the  top  of  the  cement  sidewalk  men- 
tioned, and  extended  to  within  about  24 
inches  of  the  curb  heretofore  moitloned; 
that,  by  donation,  subscription,  or  otherwise, 
a  good  and  snbstantlal  stone  step,  to  wit,  a 
stone  8  feet  long,  14  inches  wide,  and  6 
Inches  thick  was  placed  against  the  curb 
connecting  with  said  stone  footwalk;  and 
that  said  stone  step,  street  crossing,  and 
cement  sidewalk  were  constructed  and  In 
place  and  had  long  been  used  prior  to  the 
Incorporation  of  the  said  town,  were  reason- 
ably safe  and  sufficient  for  the  purpose  for 
which  used,  and  that  the  plaintiff  suffered 
her  allied  injuries  solely,  purely,  and  ex- 
clusively by  reason  of  her  own  negligence 
and  failure  to  exercise  ordinary  care  as 
it  was  her  duty  to  do,  for  which  reason  the 
defendant  Is  not  liable  therefor.** 

To  the  fbregoing  answer,  plaintiff  filed  a 
reply  In  effect  a  general  denlaL  On  these 
Issues  the  case  was  tried  to  a  Jnty  which 
returned  Its  verdict  finding  In  favor  of 
plaintiff  in  the  sum  of  $2,000.  On  motion 
for  new  trial  being  filed  and  denied,  the  case 
has  been  duly  lodged  in  this  court  for  re- 
view. 

A  number  of  assignments  of  error  are 
made  and  argued  by  defendant  In  the  very 
complete  brief  filed  In  Its  behalf  by  counsel, 
the  first  of  whitdi  relates  to  the  action  of 
the  court  In  striking  from  defendant's  an- 
swer the  third,  fourth,  and  sixth  paxa- 
graphs  thereof,  which  set  out,  in  substance, 
that,  at  the  time  of  its  incorporation,  It  was 
In  possession  of  no  funds  and  was  without 
anthority  to  levy  or  collect  general  taxes 
for  the  purpose  of  trailing,  constructing,  ox 
otherwise  Improving  streets,  sidewalks,  and 
crossings  np  to  and  including  the  1st 
day  of  December,  1909,  nor  had  it,  i^r  to 
the  said  date,  promulgated  any  resolatlon, 
by-law,  or  ordinance  for  the  construction 
or  repair  of  street  crossings,  and  was  wholly 
without  funds  or  auQiority  wlUiIn  aald  time 
to  do  80.  That  the  territory  owtained  In 
the  town  was  a  portion  of  a  road  district 
and  ttie  poll  tax  fond  had  beat  exhausted 
prior  to  Its  Incorporatlni,  and  that  the 
town  could  not  levy  general  revenue  taxes 
prior  to  March  1,  1910,  whidi  could  suit  be 
collected  for  five  monttis  thereafter.  For  a 
number  of  reasons  counsels'  contention  on 
these  propoeitlonB  cannot  be  sostalned. 
Flrs^  the  defect  waa  of  an^  a  charactw 
that  no  funds  or  mon^  would  have  been  re- 
quired to  have  r^nlred  it  The  proof,  while 
controverted,  waa  sufficient  to  establish  the 
averments  at  the  petitbm  aa  to  the  condltSoa 
9t  the  stewlng-atone.  The  town  marshal, 
who  testified  that  he  was  also  street  com- 
missioner, with  a  shovel  and  a  few  momenta 
of  time,  and  without  the  expenditure  of  a 
penny,  could  have  made  firm  this  stone  and 
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TttDdend  the  same  safe  for  paesage.  Or  U 
for  any  reason  the  dangerous  place  In  the 
b^bway  could  not  have  been  made  safe 
In  this  manner,  It  was  the  duty  of  the  town 
to  have  closed  the  same  to  traTel  and  not 
to  haTe  allowed  It  to  remain  open  as  a  pit- 
fall for  people  who  at  least  were  tacitly  in- 
vited to  use  it  This  same  question  was  in- 
volved in  the  case  of  Carney  et  at.  t.  Village 
of  Marseilles  et  al..  1B6  lU.  401,  26  N.  E. 
^1,  29  Am.  St.  Sep.  328,  and  the  court 
boidlng  ttiat  while  a  municipal  corporation 
cannot  be  reqntred  to  make  ImiawTements 
or  repairs,  the  oost  of  wbicb  would  be  in 
excess  of  its  corporate  power  to  raise  money 
for  sneb  pnrpmes,  yet  bsTing  ezclusive  con- 
trol  of  Its  streets,  it  was  required  by  law  to 
maintain  its  bridges  in  a  reasonably  safe 
condition,  and  also  that:  **It  for  any  reason, 
as  that  tbe  cost  of  r^lr  will  be  more  than 
the  funds  at  its  disposal  which  It  might, 
by  tbe  exerdse  of  Its  corporate  powers, 
command,  the  repair  Is  impossible,  the 
street  or  bridge^  if  known  to  be  unsafe, 
should  not  be  left  open  and  lUAA.  out  to  the 
public  as  safe  for  Its  use,  but  should  be 
closed,  and  tbe  public  mmed,  by  notice,  of 
tbe  danger  of  passage  over  tbe  same." 

[1]  Tbe  rule  seems  to  obtain  that  **a 
municipality  is  relieved  of  liability  for  the 
defective  condition  of  Its  streets  tmly  whoi 
It  has  no  means  wlUiln  its  control  to  ^ect 
repalrsL  But  If  It  has  the  means  witiiin  its 
control,  and  fails  or  refoses  to  exerdse  tbsm, 
it  will  not  be  exciued  or  rdlered  of  lialdl- 
Ity."  28  Cyc  1S48,  1S44.  and  cases  dted  in 
na^;  Skie  City  Sdkwingle,  22  Pa.  884, 
60  Am.  Dec.  87;  Prideaux  and  wifb  v.  CVty 
of  BCineral  Point,  48  Wis.  518,  28  Am.  Sep. 
S58;  IHutson  v.  OUy  of  New  Torfc,  7  N.  1. 
Super.  Ot  28B,  afterwards  affirmed  in  9  N. 
T.  168,  00  Am.  Dec.  B26L 

In  the  case  of  Brie  Oity  t.  Bdiwingle, 
supra,  which  was  a  case  wherein  the  same 
qnestlcHi  arose  as  in  ttio  case  at  bar,  Chief 
Justice  Black  said:  "If  a  mere  vote  of  the 
council  could  have  laid  the  tax,  their  disin- 
clination to  do  so  would  hardly  have  been 
thought  of  as  a  defense.  The  people  behig 
their  own  representatives  in  regard  to  all 
taxation  beyond  a  half  per  cent,  they  are 
bound  to  see  to  It  themselves  as  much  as 
the  coundl  would  have  been,  if  the  matter 
bad  been  Intrusted  to  their  discretion.  No 
matter  where  the  authority  of  a  munldpal 
corporation  may  be  lodged,  nor  what  organs 
may  be  designated  to  speak  Its  will,  neither 
the  council  nor  the  people  can  rid  themselves 
of  a  public  du^,  by  any  vote  of  their  own,  or 
any  refusal  to  vote."  In  our  Judgment  the 
town  had  at  Its  command  ample  means 
wtiich,  had  It  undertaken  to  have  exerdaed. 
would  have  produced  for  it  a  fond  ample 
to  remedy  the  defect,  even  conceding  funds 
were  required.  Section  848,  Comp.  Laws 
1900,  provides:  "In  addition  to  the  powers 
bwetofore  granted  by  statute,  the  boards  of 
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trostees  of  towns  and  vlllagea  sliall  have  au- 
thority to  levy  and  collect  a  license  tax  on 
auctioneers,  contractors,"  etc  Here  follows 
a  list  of  virtually  every  species  and  line  of 
employment  which  might  be  engaged  In  with- 
in a  city  or  town.  The  statute  then  provides: 
"The  tax  so  levied  and  collected  therefrom 
shall  be  applied  for  the  use  and  benefit  of 
such  towns  and  villages  as  may  be  directed 
by  the  coundls  or  boards  of  trustees  there- 
of." Herein  was  provided  a  ready  method 
whwehy  a  fund  amply  suffldent  to  have 
made  safe  the  crossing  where  the  accident 
herein  occurred,  and  it  was  the  duty  of  the 
offldals  to  have  availed  themselves  thereof, 
and  neglect  to  do  this  will  not  relieve  the 
town  of  liability. 

Def^dant's  second  assigmn^t  of  error  Is 
to  the  point  that  the  court  erred  in  overrul- 
ing Its  demurrer  to  tbe  plaintiff's  evidence. 
The  basis  of  this  complaint  Is  that  the  evi- 
dence shows  that  plaintiff  had  no  cause  of 
action  against  tbe  defendant;  second,  that 
the  evidence  showed  plaintiff  guilty  of  con- 
tributory negligence;  and  third,  that  the 
evidence  falls  to  show  any  notice  to  the 
officers  and  agents  of  the  defendant  of  the 
dangerous  or  Imperfect  condition  In  the  walk 
or  step  at  the  place  complained  of.  On  the 
first  and  second  of  these  propositions  we 
wlU  say  that  we  have  carefully  read  not 
only  the  testimony  set  forth  In  the  briefs  of 
the  respective  parties  but  also  the  record, 
and  entertain  no  doubt  whatever  upon  tbe 
suffideiicy  of  the  proof  to  show  not  only 
plalntUTs  Injuries  and  her  right  of  adion 
but  that  in  using  the  crossing  and  the  step 
in  question  at  this  much  frequented  comer 
on  these  streets,  she  was  in  no  wise  guilty 
of  contributory  negligence.  The  evidence 
shows  that  the  acddent  occurred  on  a  doudy 
night  with  no  lights  except  those  which 
shone  from  the  business  houses  and  which 
were  not  suffldent  to  dlsdose  the  dangerous 
condition  of  the  step. 

[2]  The  rule  In  such  a  case  Is  stated  In 
the  case  of  City  of  Stillwater  v.  Swisher, 
16  OkL  686,  86  Pac.  1110.  as  follows:  "A 
person  traveling  on  a  public  street  of  a  dty, 
which  Is  in  constant  use  by  the  public^  while 
using  the  same  with  reasonable  care  and 
caution,  has  a  right  to  presume  that  such 
street  is  in  reasonably  safe  condition  and  Is 
reasonably  safe  for  ordinary  travel  by  night, 
as  wdl  as  by  day,  throughout  its  entire 
width  and  is  free  from  all  daiuwons  holes 
and  obstructions." 

[31  And  also  in  Oty  of  Oklahoma  City 
V.  Reed,  17  Okl.  618,  87  Pac.  646,  that: 
"In  an  action  against  a  mtmldpal  corpora- 
tion for  personal  injuries,  there  Is  no  pre- 
sumption that  the  plaintiff  or  defendant  is 
guilty  of  n^ligence,  and,  in  order  to  enti- 
tle tbe  plaintiff  to  recover,  it  Is  suffldent 
for  him  to  show  that  the  defendant  was 
guilty-  of  negligence,  with  nothing  In  the  dr- 
cumstance  establishing  omtrlbatory  negli- 
gence on  iiis  part;  and,  when  such  facts 
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are  prarea,  it  derolyes  apon  the  defendant 
to  prove  afflrmatlTely  that  the  plaintiff  was 
ffollty  of  contributory  Diligence." 

Nor  was  It  essential  that  actual  notice  be 
brought  home  to  the  officers  of  the  Tillage. 
The  evidence  showed  that  the  step  had  been 
in  the  condition  which  caused  plalntlfTs 
Injuries  during  all  of  the  time  of  the  Incor- 
poration of  the  town,  and  probably  for  some 
time  prior  thereto.  Its  public  location  was 
such  that  a  Jury  had  a  right  to  assume  that 
the  officers  either  did  or  should  have  had 
notice  thereof;  the  rule  being  as  laid  down 
in  the  case  of  Town  of  Norman  t.  Teel,  12 
Okl.  68,  68  Pac  791,  that:  "The  sufficiency 
of  notice  to  fasten  liability  upon  a  city  for 
a  d^ectire  sidewalk  is  a  question  of  &ct  to 
be  determined  by  a  jnry  under  all  the  dr- 
cnmstances  surrounding  the  particular  case. 
It  Is  not  essential  that  the  corporation  shall 
haTe  actiul  notice^  If  the  defective  condi- 
tion of  the  street  or  sidewalk  has  existed  for 
Budi  a  period  of  time  that,  by  the  exercise 
of  ordinary  care  and  diligence,  the  city  au- 
thorities could  have  repaired  the  defect  and 
placed  the  street  or  sidewalk  In  a  reasona- 
bly safe  condition,  and  it  falls  to  do  so,  then 
It  is  liable  for  any  injuries  that  may  be  oc- 
caslimed  thereby  by  reascm  of  sodi  negli- 
gence provided  the  injured  par^  was  in  the 
exerclae  of  ordinary  care.**  See^  also,  Cltj  of 
Guthrie  t.  Finch,  18  OkL  486.  75  Pac:  288. 

[4]  The  fbnrth  assignment  of  error  raises 
a  question  on  which  the  evidence  is  conflict- 
ing, to  wit,  the  condition  of  the  st^  That 
of  the  idalntlff  supports  the  verdict,  and  that 
of  certain  witnesses  for  the  defendant  dis- 
putes the  fitets  np«i  whlcih  she  rtiles.  Un- 
der these  drcnmstancea  the  affirmatlTe  evi- 
dence being  snffldoit  to  support  the  verdict, 
the  same  will  prevail,  as  the  issue  thereon 
was  determined  by  the  verdict.  Tlie  court 
denied  to  defendant  the  right  to  establish 
the  custom  of  the  First  National  Bank  of 
maintaining  its  U^t  at  the  comer  where 
this  acddmt  occurred.  In  this  action,  in 
our  Judgment,  no  error  was  committed. 

[K]  It  Is  contended  that  the  verdict- was 
the  result  of  passion  and  prejudice,  and  that 
the  amoimt  of  recovery  allowed  plaintiff  was 
excessive.  In  tbls  we  are  not  able  to  concur. 
The  facts  disclose  that  plaintiff  was  a  widow, 
42  years  of  age,  and  was  teaching  music  for 
a  livelihood.  Prior  to  her  Injuries  she  earn- 
ed not  leas  than  from  $12  to  $16  per  week, 
and  for  five  or  six  months  thereafter  was 
totally  unable  to  earn  any  money  at  all,  and 
since  bad  not  been  able  to  earn  more  than  94 
or  fO  per  week.  Tbat  she  had  contracted 
and  was  required  to  pay  heavy  doctor  bills, 
and  her  Injuries  consisted  of  the  breaking  of 
both  bones  of  one  of  her  lower  limbs  Just 
above  the  ankle;  that  the  other  was  badly 
sprained,  and  she  was  badly  bruised  as  a 
result  of  the  fall  and  suffered  Intensely  for 
several  months,  her  suffering  ccmtluuing  to 


the  time  of  the  triaL  The  evidence  showed 
that  the  injuries  were  permanent  and  that 
she  would  probably  be  a  cripple  for  life. 
Under  these  drcnmstances.  In  our  Judy* 
ment  a  vwdict  for  ^,000  was  not  Ktcesslve, 
nor  Is  there  any  evidence  to  show  that  the 
same  was  the  result  of  prejudice  or  passion. 

The  Instructions  given  by  the  court  were 
nnexcepted  to  by  the  defendant,  and,  view-' 
lug  the  entire  record  and  conclusion  of  the 
trial,  we  are  not  able  to  say  tliat  substantial 
Justice  was  not  reached  in  the  verdict 

The  order  €t  the  trial  court  denying  a  mo- 
tion for  a  new  trial  is  accOTdin^  affirmed. 

HATES,  a  J.,  and  TUBNOBt  WTTJJAMS, 
and  EAMS^  J3.,  concur. 


WOODWABD  et  aL  v.  DB  GRAFFENRIBD. 

(Supreme  Court  of  Oklahooia.    Sept.  17. 
1912.) 

(8vllaiu$  Jtv  the  Court.) 

1.  InnxANS  (S  18*)  —  Debceitt  or  Indias 
Lands— What  Law  Qovebns. 

Where  a  woman  enrolled  as  a  Greek  freed- 
msn  selected  an  allotment  under  the  provlaionB 
of  section  11  of  the  Curtis  Bill  (Act  June  28, 
1898,  c  617,  30  Stat.  497),  and  died  before  the 
adoption  of  the  original  Creek  trea^  (Act 
March  1,  1901,  c.  676.  31  Stat.  861),  and  the 
land  BO  selected  was  allotted  to  her  heira  after 
her  death,  the  Creek  law  of  descent  and  dis- 
tribution governs  the  descent  of  the  land,  and 
the  Arkansas  law  of  descent  and  distributiott 
does  not  apply. 

[Eld.  Note. — For  other  cases,  see  Indians, 
Cent  Dig.  |  49;  Dec.  Dig.  (  1&*] 

2.  Imdiaks  (I  18*)— Indian  Lands  — Who 
Mat  IiraxBiT. 

A  husband,  not  a  member  of  the  Greek 
Natian,  may  Inherit  land  as  hdr  to  his  wife 
under  the  Greek  law  of  descent  and  distribu- 
tion. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Gent  Dig.  i  49;  Dec.  Dig.  |  1&*] 

3.  Indians  (|  18*)— Laitdb— '^snno  of  Ti- 
tle. 

Where  a  Greek  freedman,  selected  her  al- 
lotment in  accordance  with  section  11  of  the 
Curtis  Bill  (Act  June  28.  1898.  c  517,  30  Stat. 
497),  and  died  before  tiie  adoption  of  the  orig- 
inal Greek  treaty,  the  fee  did  not  vest  In  her 
in  her  Ufetim&  but  was  first  vested  In  her  heirs 
by  the  provisions  of  sectioDS  6  and  28  of  the 
original  Creek  treaty  (Act  Mardi  1,  1901,  c 
67e.  SI  Stat  863,  868). 

[Bd.  Note. — For  other  cases,  see  lodians, 
Gent  Dig.  S  48;  Dec.  Dig.  {  li.*] 

4.  Indians  (i  16*)— Lands— Right  of  Alixn- 
ATioN— Rbuovax.  of  Restbiotionb. 

Where  a  Greek  freedman  selected  an  al- 
lotment under  the  provisions  of  section  11  of 
the  Cnrtis  Bill  (Act  June  28^  1898,  c.  617,  30 
SUt.  497),  but  died  before  the  adoption  of  the 
original  Creek  treaty,  and  the  land  was  after- 
ward allotted  and  patented  to  her  heirs,  no 

Eart  of  her  allotment  was  impressed  with 
omeatead  character,  and  all  resmetions  upon 
the  ali«iation  of  iudi  land,  Including  the  por- 
tion that  would  have  been  homestead  bad  the 
allotments  been  made  to  the  allottee  in  her 
lifetime,  vme  removed       the  act  <rf  G«m- 
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cteu  approved  April  21.  1904  (chapter  1402, 
88  Stat  204). 

CBld.  Note.— For  other  caaea,  aee  Indiana. 
Cent  Big.  H  17.  20,  84.  8^44;  Dea  Dig.  1 
15.*] 

6.  JUDCnCBItT  (i  747*)— BeB  ADJUDnUTA  — 

pAKimoN— EiracmcENT. 

A  petitloii  for  partition  brought  on  Hib 
eqiiit7  Bide  of  the  docket  in  the  United  States 
coort  for  the  Indian  Territory  prior  to  state- 
hood showed  that  the  defeodants  in  the  pard- 
tioD  snit  were  In  posaession  of  the  land  of 
which  partition  was  sought,  holding  it  adverse- 
ly to  the  plaintiff.  The  court  sustained  a  de- 
murrer to  the  petition  and  dismisaed  the  ac- 
tion. Held,  ttiat  the  judgment  in  said  parti- 
tion salt  was  not  a  bar  to  an  action  in  eject- 
ment hy  the  same  i^aintiff  against  the  same  de- 
fendants to  eatabllah  j^aintifPa  title  to  the 
land. 

[Ed.  Note.— For  other  cases,  see  Jndnnent 
Cent  Dig.  H  1068,  1264r-l^;  -  Dee.  Dig.  | 
747.*] 

Gonuntoalonent*  Opinion.  DlvUUm  Mo.  2. 
Brror  from  District  Court,  Mnskogw  Coun- 
ty ;  John  H.  King,  Jndge. 

Action  by  Hobert  P.  Do  Graflenzled  against 
Peggie  Woodward  and  others.  From  Judg- 
ment f6r  plaintur,  deCendanta  bring  error. 
Afllrmed. 

"Vmilam  R.  Lawrence  and  Gibson  &  Thnr- 
man,  all  of  MioBkogee,  for  plaintiffs  In  enor. 
Chas.  A.  Cook  and  J.  C  Ston^  both  of  Mas- 
feogee,  for  defendant  in  error. 

ROSSER,  C.  This  was  an  action  brought 
in  the  district  court  of  Huskogee  county 
March  25,  W^,  by  R.  P.  De  Oraflenrled 
against  tx>uls  and  Peggie  Woodward  to  re- 
cover an  undivided  half  Interest  In  certain 
lands  In  that  county.  The  property  Involved 
In  the  litigation  la  a  half  Interest  in  the  al- 
lotment of  Agnes  Hawes.  Agnes  Hawes  was 
a  full-blood  negro  woman,  enrolled  on  the 
rolls  of  the  Creek  Tribe  as  a  Creek  freed- 
man.  Louis  Woodward  was  her  £ather  and 
Peggy  Woodward  her  mother.  Her  husband, 
RatuB  Hawes,  was  not  enrolled,  and  was  nei- 
ther citizen  nor  freedman  of  the  Creek  Na- 
tion. Agnes  Hawes  selected  her  allotment 
of  lands  In  accordance  with  section  11  of  the 
act  of  Congress  of  June  28,  1888,  common- 
ly called  the  Curtis  Bill.  On  the  29th  of 
June,  1000,  Ratua  Hawes  shot  and  Idlled  his 
wife.  He  was  tried  upon  a  charge  of  mur- 
derlng  her,  convicted  of  manslaughter,  and 
served  a  term  in  the  penitentiary  for  the 
crime.  After  the  death  of  Agnes  Hawes, 
and  after  the  ratification  of  the  treaty  of 
March  1,  1001,  between  the  United  States 
and  the  Creek  Tribe  of  Indians,  sometimes 
known  as  the  original  Creek  treaty,  the 
Dawes  Commission  awarded  and  allotted  the 
land  to  her  heirs,  and  a  patent  was  lasned  In 
the  name  of  her  h^rs  April  1.  1904.  .^nes 
Hawes  left  no  children  or  grandchildren  sor- 
vlvlng  her,  but  left  sorvlting  her  Louis 
Woodward,  her  father,  Peggy  Woodward,  her 
mother,  and  Ratus  Hawes,  her  husband.  On 
the  22d  day  of  Jun^  1004,  Ratus  Hawes  exe- 


cnted  to  plaintiff  a  warranty  deed  to  an  un- 
divided one-half  interest  in  the  allotment 
On  the  2d  day  of  July,  1004,  the  plaintiff,  De 
Graffenried,  bron^t  an  action.  In  eQuity  In 
Oxe  United  States  Court  for  the  Western  I>l0- 
trlct  of  the  Indian  Territory  at  Muskogee 
against  Louis  and  Peggie  Woodward  to  par- 
tition the  land.  A  demnrrer  was  sustained 
to  the  original  complaint  In  that  case.  The 
plaintiff  then  filed  an  amended  complaint;  in 
which  he  alleged  bis  ownership  of  a  half  In- 
terest in  the  land  by  virtue  of  the  convey- 
ance from  Ratus  Hawes;  that  Louis  and 
Peggie  Woodward  were  in  possession,  refus- 
ing to  recwlse  plalntlS's  right  to  any  por- 
tion of  the  land  or  to  the  veata  and  levenne; 
and  ttiat  the  land  was  capable  of  partition. 
The  complaint  ocmeluded  with  a  prayer  that 
the  land  be  partitioned.  The  court  sustain- 
ed a  demnner  to  the  amended  complaint, 
and,  the  idalntlff  dedlnlng  to  plead  farthw. 
dlsmiased  the  complaint  The  deltodanta 
pleaded  Oie  prooeedings  and  judgmmt  in 
that  BQlt  in  bar  of  the  present  salt  After 
the  present  suit  was  brought  Louis  Wood- 
ward died,  and  the  suit  was  revived  In  tbe 
name  of  his  h^rs.  The  i>artle6  waived  a 
jury  and  tried  the  case  to  tbe  court  There 
was  a  judgment  tor  plaintiff,  and  defendanta 
appeal. 

There  ate  five  qaesttona  presented  by  the 

defendants: 

[1-S]  The  first  is  whether  or  not  the  Greek 
law  of  descent  and  distribution,  or  the  Ar- 
kansas law  of  descent  and  distribution,  con- 
trols the  devolution  of  the  estate.  The  de- 
fendants take  the  position  that  the  law  in 
force  June  29,  1900,  controls.  Their  conten- 
tion is  that,  when  Agnes  Hawes  selected  her 
allotmait  under  the  provisions  of  the  Curtis 
Bill,  her  allotment  was  perfected,  and  had 
become  vested  and  absolute  in  her  before 
her  death,  at  which  time  the  Arkansas  law 
of  descent  and  distribution  was  In  force  In 
the  Creek  Nation.  If  tbe  selection  of  tbe 
land  by  Agnes  Hawes  In  her  lifetime,  under 
the  provision  of  section  11  of  the  Curtis  Bill, 
liad  vested  title  in  her,  this  contention  could 
be  sustained,  but  this  court  In  the  case  of 
Bamett  v.  Way,  29  Okl.  780,  110  Pac  418, 
held  that  the  selection  of  the  allotment  under 
the  provisions  of  section  11  of  tbe  Curtis 
BUI  (Act  June  28,  1888.  c.  617,  SO  Stat  497) 
did  not  vest  the  allottee  with  any  title  to 
the  fee  in  tbe  land,  and  that  no  way  was 
provided,  under  the  provision  of  that  act, 
for  the  allottee  to  obtain  title,  and  that  a 
method  by  which  the  allottee  could  obtain  ti- 
tle was  first  provided  by  the  original  Creek 
treaty.  Act  March  1,  1901,  a  876.  81  Stat 
L.  861.  It  was  held  that  an  allotment  under 
section  11  of  the  Cnrtis  BUl  only  carried 
the  use  and  possession  of  the  land  that  was 
allotted,  and  that  an  allotmoit  thereunder 
did  not  carry  any  title  or  estate  In  the  fee, 
and  that  the  fee  could  not,  and  did  not;  de- 
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scend  to  tbe  helni  from  the  allottee.  It  was 
farther  h^d  In  that  case  that  as  by  section 
6  of  the  original  Creek  treaty  (Act  Mardi 
1. 1901.  a  076,  31  Stat  L.  861)  aU  allotments 
made  to  CreA  dtlzms  tnior  to  the  ratiflca- 
tlon  of  Qiat  agreement  as  to  which  there  was 
no  contest,  and  irtiich  did  not  Include  pabllc 
property,  were  thereby  ratified,  and  that 
snch  allotments  should  in  all  things  be  gov- 
erned by  the  provisions  of  that  tiea^,  the 
allotment  did  not  fail,  tmt  was  ratified  by 
section  28  of  said  original  Greek  treaty.  It 
was  further  hdd  ISM  tbete  was  vested  in 
the  heirs  of  sudi  allottee  oU  the  right  and 
title  the  allottee  would  have  received  if  the 
allotment  bad  bem  selected  snbsequoit  to 
the  ratification  of  tiie  treaty.  It  ma  also 
held  that  by  section  28  of  the  original  Crwk 
treaty  the  law  of  descents  and  distributions 
of  the  Greek  Nation  governed  the  descent  of 
the  land,  and  that  tiie  hdrs  were  to  be  those 
made  such  the  (3reek  law,  and  not  by  the 
Arkansas  law.  This  decision  was  followed 
in  the  case  of  Morl^  v.  Fewel,  82  Okl.  4IK2, 
122  Pac.  700;  Bhellenbargw  v.  Fewel.  124 
Pac.  617;  and  Reynolds  v.  Fewtf,  124  Fac. 
62S.  No  arguments  are  advanced,  or  aa- 
thoritiefl  cited,  which  justify  a  Afferent  de- 
cision in  this  mattw,  f^vea  thon^  it  were  a 
new  question.  It  cannot  be  WEpected  that  the 
decisions  above  stated  will  be  ovOTtnmed 
without  strong  and  cogent  reasons  therefor. 

[2]  The  next  question  nqed  is  that,  even 
admitting  that  the  Creek  law  of  descents 
and  distributions  governs.  It  should  be  so 
Interpreted  as  to  exclude  persons  not  mem- 
bers of  the  Creek  Tribe  from  Inheriting. 
This  point,  also,  has  been  determined  ad- 
vOTSely  to  the  contention  of  the  defendants 
in  the  case  of  De  Graft^iretd  v.  Iowa  Land 
ft  Trust  Co.,  20  Okl.  687.  96  Pac.  624.  The 
decision  in  that  case  was  followed  in  Mor- 
ley  v.  Fewel.  S2  OkL  462,  122  Pac.  700;  Shel- 
lenbarger  v.  Fewel,  124  Pac.  617,<and  In  Rey- 
nolds V.  Fewel,  124  Pac.  628.  It  Is  ably  con- 
tended by  counsel  for  defendants  that  this 
court  at  the  time  De  Qraffenreld  v.  Iowa 
Land  &  Tmst  Co.,  20  Okl.  687,  05  Pac.  624. 
was  decided,  did  not  have  before  It  all  the 
Greek  laws  and  decisions  governing  descents 
and  distributions.  However,  it  was  the  duty 
of  this  court  to  judicially  know  the  Greek 
law,  and  the  decision  in  that  case  has  be- 
come a  rule  of  propoty.  Not  only  that,  but 
in  the  case  of  Reynolds  v.  Fewel,  124  Pac. 
623,  the  same  counsel,  ^o  now  appears  for 
defendants  In  this  case,  presented  the  same 
proposition,  and  the  same  statutes  of  desert 
and  distribution  and*  the  same  decisions  of 
the  Greek  courts  were  befbre  this  court  as 
are  presmted  in  this  case,  and  It  was  again 
held  that  a  person  not  a  memb^  of  a  tribe 
could  inherit  lands  after  they  were  allotted. 
It  was  held,  in  ^ect,  that  after  tbe  property 
lost  its  tribal  character  noncitiz^is  of  the 
Creek  Nation  oonld  inhwlt  it  These  deci- 
sions cannot  and  should  not  be  ovwruled. 


Descent  of  property  after  It  has  lost  its  tifb- 
al  character  should  follow  the  line  of  nat- 
ural affecti(Hi,  and  there  Is  no  reason  flor  pre- 
suming that  a  member  of  the  Greek  Tribe 
has  not  the  same  affection  for  his  or  her 
white  relations  as  for  rdations  of  the  Indian 
blood  of  the  same  d^ree  of  relationship. 

It  Is  next  contended  by  the  defendants 
that  the  CnA  law  of  descut  and  distribu- 
tion cannot  be  applied  to  the  descent  of  the 
allotm^  in  suit  here,  fOr  the  reason  that 
the  tttie  had  become  vested  1^  descent  cast 
on  the  29th  of  Jnn^  190(^  and  that  to  diange 
its  devolattim'  would  be  In  violation  of  the 
fifth  amaidment  to  the  Constitatlon  of  the 
United  States,  whiai  provides  that  no 
son  sliall  be  deprived  of  life^  liberlr,  or  pnq>- 
ttty  wlUunit  due  process  of  law.  Tbia  con- 
tention baa  bem  answered  under  the  first 
proportion  advanced  by  the  deftedanta.  Ag- 
nes Hawes  did  not  own  the  tee  at  the  time 
of  her  death*  and  the  hdrs  had  no  ili^t  to 
the  land  she  had  selected.  The  right  of  the 
heirs  was  created  by  seetlim  28  of  the  orIg» 
inal  Cnek  treaty,  and  that  aeeOxm  also  pro- 
vtded  by  what  law  the  hdrship  should  be  de- 
termined. The  same  law  that  created  the 
right  in  the  heirs,  i»ovided  that  the  heira 
should  be  determined  according  to  the  Greek 
law.  This  did  not  violate  the  fifth  amend- 
ment to  the  GonstttuUon  or  any  other  consti- 
tutional provision. 

[4]  The  next  contention  Is  that  as  to  tbe 
portitm  of  tbe  land  constituting  the  home- 
stead of  the  deceased,  Agnes  Hawes,  tbe 
oonve^noe  was  void  because  the  homestead 
was  subject  to  restrictions  at  the  time  of 
the  conveyance.  Act  Gong;  April  21,  1904. 
c.  1402  (38  Stat  L.  204),  removed  the  restric- 
tions from  the  lands  of  all  allottees  not 
of  Indian  blood  except  homesteads.  If 
it  should  be  found  that  none  of  the  land 
allotted  to  her  heirs  was  homestead,  it  would 
not  be  necessary  to  condder  this  assignment 
further. 

In  the  case  of  Mullen  v.  United  States, 
224  U.  S.  448,  82  Sup.  Gt  494,  66  L.  Ed.  834. 
where  the  question  was  as  to  the  alienability 
of  lands  allotted  In  the  name  of  a  Choctaw 
Indian  after  his  death,  the  court  said:  "In 
the  agreement  with  the  Creek  Indians  (Act 
March  1,  1901,  c  676,  81  Stat  U  861.  87Q), 
it  was  provided  that  in  the  case  of  the  death 
of  a  citizen  of  the  tribe  after  his  name  bad 
been  placed  upon  the  tribal  roll  made  by  the 
Conuniasion,  and  before  receiving  his  allot* 
ment,  tbe  lands  and  money  to  whi(^  be 
would  have  been  entitied.  If  living,  should 
descend  to  his  heirs,  'and  be  allotted  and  dis- 
tributed to  them  accordingly.'  The  question 
arose  whether  In  such  cases  there  should  be 
a  designation  of  a  portion  of  the  allotment 
as  a  homestead.  In  an  opinion  under  date 
of  March  16,  1903,  the  then  Assistant  Attor- 
ns General  for  the  Interior-  Department 
(Mr.  Tan  Devanter)  advised  tbe  Se^etary  of 
the  Interior  that  this  waa  not  nqiuired  1^ 
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the  statute.  He  said:  'After  a  careful  con- 
■ideratlOD  of  the  proTlslona  of  law  perttneut 
to  the  qaestlon  presented,  and  of  the  views 
of  the  CJommlBsloner  of  Indian  Affairs  and 
the  Commission  to  the  Fire  Civilized  Tribes, 
I  agree  with  the  latter  that  In  all  cases 
where  allotment  la  made  directly  to  an  en- 
rolled citizen  It  Is  necessary  that  a  home- 
stead be  selected  therefrom  and  conveyed 
to  blm  by  separate  deed,  but  that,  where  the 
allotment  is  made  directly  to  the  heirs  of 
a  deceased  citizen,  there  ia  no  reason  or  ne- 
cessity for  designating  a  homestead  out  of 
such  lands  or  of  giving  the  heirs  a  separate 
deed  for  any  portion  of  the  allotment,  and 
therefore  advise  the  adoption  of  that  rale.* " 
The  court,  in  effect,  approved  this  opinion 
of  the  Assistant  Attorney  General,  and  held 
that  where  a  member  of  the  Choctaw  or 
Chickasaw  Tribe  died  before  selecting  his 
allotment,  and  the  land  was  allotted  in  his 
name  after  his  death,  none  of  the  land  was 
homestead,  and  that  none  of  the  land  was 
subject  to  restrictions  in  the  hands  of  the 
heirs.  The  opinion  of  the  Assistant  Attorney 
General  was  upon  the  exact  question  here, 
and  Is  here  followed.  The  land  was  allotted 
to  the  heirSf  and  not  to  the  members  who 
would  have  been  entitled  had  she  lived,  and 
none  of  It  was  homestead.  It  is  immaterial 
tbat  a  portion  of  it  was  designated  as  bome- 
atead  in  the  patent  The  provision  with 
reference  to  the  homesteads  was  made  for 
the  benefit  of  tlie  allottee  and  was  not  in- 
tended to  allfect  allotmeDts  made  in  the 
name  of  the  hetn  after,  the  death  of  the 
allottee.  The  matter  of  creating  a  home- 
stead waa  governed  by  law,  and  the  persrais 
execuUi^p  a  patent  eoidd  not,  by  designating 
the  patented  land  as  homeatead,  make  it 
homestead,  nnleas  flie  law  gave  them  anthor- 
Ity  to  so  desipiate  It 

[f]  The  last  proposition  on  whUSi  defend- 
ants rely  is  that  the  judgmeiU  In  the  parti- 
tion snit  is  a  bar  to  this  action.  It  la  urged 
that  the  title  to  the  land  waa  In  Issue  in  the 
partition  suit,  and  that  when  the  court  sus- 
tained a  demurrer  to  the  petition  ia  that 
suit  and  rendered  Jndgment  for  the' defend- 
ants, there  was  such  an  adjudication  of  the 
title  as  prevents  the  plaintiff  from  maintain- 
ing this  action.  It  will  be  observed  that  the 
parUtton  suit  was  broo^t  in  equity.  In  so 
bringing  the  action  plaintiff  followed  a  prac- 
tice almost  if  not  quite,  universal.  No  case 
has  been  found  where  a  partition  suit  was 
ever  brought  on  the  law  aide  of  the  docket 
in  the  state  of  Arkansas.  The  practice  in 
the  Indian  Territory  was  to  bring  such  suits 
on  the  equity  side  of  the  docket  In  the  case 
of  Byers  v.  Danley,  27  Ark.  77,  decided  in 
1871,  the  Supreme  Court  of  the  state  of  Ar- 
kansas decided  that  equity  would  not  take 
Jurisdiction  of  a  partition  suit  where  the 
land  was  held  adversely  to  the  jdaintlff  In 
the  partition  suit    In  London  v.  Overby, 


40  Ark.  155,  decided  in  1882,  the  same  rale 
was  laid  down.  In  Moore  v,  Gordon,  44  Ark. 
334,  the  rule  is  followed.  In  the  opinion  in 
this  case  the  court  said:  "The  proceeding 
for  partition  cannot  be  made  a  substitute  for 
ejectment  to  recover  an  interest  in  land 
held  partially  by  others."  In  Criseoe  v. 
Hambrlck,  47  Ark.  235,  1  S.  W.  160,  the  rule 
was  reiterated  that  partition  could  not  be 
maintained  against  a  person  in  adverse  pos- 
session. The  court  said:  "So  far  as  the 
record  discloses,  the  lands  are  held  adversely 
to  him;  he  Is  excluded  from  any  participa- 
tion In  the  rents  and  profits;  and  his  title 
is  in  dispute.  He  must  therefore  resort  to 
ejectment  to  establish  his  title,  as  an  action 
for  partition  is  maintainable  <mly  by  a  party 
in  possession,  or  whose  title  ia  admitted." 
The  doctrine  of  these  cases  was  adhered  to 
In  Head  v.  Phillips,  70  Ark.  432,  68  S.  W. 
878;  Eagle  v.  FrankUn,  71  Ark.  544,  75  S.  W. 
1093. 

It  was  the  rule  in  the  nisi  prlus  courts  In 
the  Indian  Territory  prior  to  statehood  that  a 
snIt  in  equity  for  partition  could  not  be  main- 
tained against  persons  in  adverse  possession. 
The  title  was  not  In  Issue,  and  could  not  be  in 
issue  In  the  suit  for  partition  brought  by 
the  plaintiff,  and  the  trial  court  did  not  err 
In  overruling  the  plea  of  res  adjudlcata. 

The  Judgment  of  the  district  court  <tf 
Muskogee  county  ifaould  be  afflrmed. 

PBB  CURIAM.  Adopted  In  whole. 


BRUNER  et  ax.  v.  COBB  et  aLf 
(Supreme  Court  of  Oklahoma.   Feb.  11, 1018.) 

(Bi/1tahu$  by  tko  OonriJ 

1.  DbBDS  (I  70*)— YAXJDITT— iNADtfllTAOT  OF 
CONBIOBBATIOn. 

Ordinarily  mere  inadequacy  of  considera- 
tion is  not  sufficient  ground,  Id  itself,  to  jus- 
tly a  court  in  canceling  a  deed,  yet  when  the 
inadequacy  is  so  gross  as  to  amount  to  fraud, 
or  in  the  absence  of  other  drcumstances  to 
shock  the  conscience,  and  furnish  satisfactory 
and  decisive  evidence  of  fraud,  it  will  be  suffi- 
dent  ground  for  canceling  a  conveyance  or 
contract,  either  executed  or  ezecntory.  The 
rule  being  based  upon  the  theory  that  fraud, 
and  not  inadequacy  of  price,  is  the  sole  rea- 
son for  the  interpositioii  of  equity. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  SI  165-182:  Dea  Dig.  9  70.*] 

2.  Deeds  (|  70*)  —  Pbaud  — Inadbqdaot  o» 

Co  NSIDEEATION— BVIDEnOB. 

Whenever  It  appears  that  the  parties  to  a 
trade  have  knowingly  end  deliberately  fixed 
upon  any  price,  however  great  or  however 
small,  there  is  no  occasion  nor  reason  for  in- 
terference by  courts,  for  owners  have  a  right 
to  sell  property  for  what  they  please;  but 
where  there  la  no  evidence  of  such  knowledge. 
Intention,  or  deliberation  by  the  parties  the 
disproportion  between  the  value  of  the  sub* 
ject-matter  and  the  price  may  be  so  great  as 
to  warrant  the  court  In  Inferring  therefrom 
the  fact  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  if  165-182;  Dec.  Dig.  |  70.*] 
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8.  Deeds  (i  211*)  —  SumoiEWOT  or  Evi- 
dence. 

Hilton  Bniner,  snd  Katie,  his  vife,  wera 
ignorant  Creek  foeedmen.  Milton  owned  a  cer- 
tain 40- acre  tract  which  he  was  desirous  of 
■eUing.  Katie  owned  an  allotment  of  160 
acres,  worth  from  $2400  to  $4,000.  C,  de- 
airing  to  pnrchaae  land,  throngh  his  agent,  P., 
entered  into  negotiations  with  Milton  to  pur- 
chase the  40- acre  tract,  agreeing  to  fdvt  him 
$150  cash  and  a  good  note  for  the  twlanca. 
The  deed  was  drawn  and  acknowledged  before 
P.,  who  was  a  notary  pablic,  and  which,  after 
aduiowledgment  hy  Milton  and  his  wife,  prov- 
ed to  be  a  cODTeyance  for  Katie's  allotment. 
Instead  of  Hilton's  40-acre  tract  Both  Milton 
and  his  wife  testi^  positiTdy  tiiat  they  sold 
the  40-acre  tract,  ana  never  at  any  time  sold, 
or  intended  to  sell,  Katie's  allotment'.  Heli, 
that  tiie  iiiadeqaac7  of  conrideration,  ander  the 
rule  announced  in  the  preceding  paragraph  of 
this  syllabas,  together  with  the  other  camula- 
tive  incidents  and  drcumstances  detailed  in  the 
record,  amoonta  to  each  constructive  fraud  as 
to  require  a  cancellation  of  the  deed. 

[Ed.  Note.— For  other  eases,  see  Deeds,  Cent 
Dig.  M  687-647;  Dea  Dig.J  2U;*  Cancella- 
tion of  Instruments,  Gent  Dig.  |  108.] 

4.  Indians  ({  16*)  — Poweb  to  Auenatb 
Land. 

A  Creek  freedman  under  18  years  of  age, 
although  a  married  woman,  cannot  make  a  val- 
id conveyance  of  her  allotment,  except  under 
the  direction  of  the  county  court;  and  a  deed 
made  without  such  authority  is  void. 

[Ed.  Note. — For  other  eases,  see  Indians, 
Cent  Dig.  .H  17.  2»,  84,  87-44;  Dec.  Dig.  | 
IB.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Seminole  County; 
Robert  M.  Ralney,  Judge. 

Action  by  MlUon  Bruner  and  Katie  Bruner 
against  T.  S.  Cobb  and  another  to  cancel  a 
deed.  SVom  Judgment  for  defendants,  plain- 
tiffs  bring  error.   Reversed  and  remanded. 

On  October  14,  1912,  a  motion  to  dismiss 
the  appeal  herein  was  sustained,  on  the 
ground  that  the  alleged  errors  of  the  trial 
court  required  the  examination  and  considera- 
tloD  of  the  evidence  introduced  at  the  trial, 
and  that,  the  referee,  before  whom  the  cause 
was  tried,  not  having  oertlfled  the  evidence 
to  tbe  coort  and  no  bill  of  eccqitloDs  having 
been  allowed,  this  court  could  not  oonslder 
the  alleged  errors  relied  upon  bj  plaintiff  In 
error.  This  defect  in  tbe  record  was  8tr«in- 
onsly  insisted  upon  by  defwdants  In  error  in 
th^  brief,  and  was  not  denied  In  any  man- 
near  by  idalntlfEB  ia.  error  until  after  the  order 
of  dismissal  bad  beoi  entered  and  a  petition 
for  rdiearlng  had  been  filed  and  oral  argu- 
ment had  th^Kon,  whereupon  a  certain 
agreement  between  counsel  at  the  trial 
(whldi  was  embodied  In  the  record  was, 
for  the  first  time,  called  to  tbe  attoitlon  of 
the  court  by  counsel  tot  plaintiffs  In  error. 
The  consideration  given  hy  the  court  to  this 
agreemmt  resulted  in  the  granting  of  the 
petition  for  rehearing,  and  tbe  former  opla- 
Ion,  dismissing  the  appeal,  is  hereby  recalled 
and  set  aside  and  the  appeal  reinstated,  and 
the  eauae  will  now  be  considered  on  its  mer- 
Ita. 


Taylor.  Proeitt  ft  Snlggs.  of  Oklahoma 
City,  and  J.  A.  Baker,  of  Wewoka,  for  plain- 
tiffs In  error.  Crump  &  Fowler,  of  WewfAa* 
for  dtfendants  In  error. 

BOBEBTSON,  a  (after  stating  the  facts 
as  above).  This  Is  an  action  by  MUton  Brun- 
er and  Katie  Bruner,  his  wife,  to  cancel  and 
set  aside  a  obtain  warranty  deed  made  by 
them  on  February  23,  1909,  to  T.  S.  Cobb 
for  80  acres  of  land  in  Seminole,  and  80 
acres  of  land  in  Okfuskee  county.  Cobb 
three  days  later  sold  the  land  to  James  B. 
Foreman,  who  Is  Joioed  as  a  party  defend- 
ant, but  Cobb  alone  defends;  Foreman  rest- 
ing his  title  on  Cobb's  deed,  which  is  good  H 
the  deed  to  Cobb  from  the  Bruners  is  valid. 
The  Bruners,  who  are  husband  and  wife, 
are  Creek  freedmen,  and  the  land  In  con- 
troversy is  tbe  allotment  of  Katie  Bruner. 
Plaintiffs  In  error  rely  for  reversal  of  the 
Judgment  aK>ealed  from  on  four  separate 
assignments  of  error,  viz.:  First  Inadequacy 
of  prica  Second.  The  deed  was  taken  and 
acknowledged  by  the  grantee's  agent,  and  la 
therefore  void.  Third.  Deception  and  fraud 
in  obtaining  the  signatures  of  plaintiffs  to 
said  deed.  Fourth.  Katie  Bruner.  at  the 
time  of  executing  said  deed,  was  uniex  tiie 
age  of  18  years,  and  any  deed  made  her 
while  a  minor  was  absolutely  void. 

It  will  be  unnecessary  to  give  separate  con- 
sideration to  the  assignments  above  enumer- 
ated, for  that  tbe  reasons  advanced  In  be- 
half of  each  are  so  clos^  related  one  to 
the  otbex  as  to  be,  in  a  measure,  applicable 
to  all;  in  other  words,  fraud  and  deceit 
being  the  gist  of  the  complaint  of  plaintUbt. 
In  error,  we  will  treat  the  asslgnmwts  of 
error  as  above  enumerated  marely  as  sub- 
divisions of  one  general  charge  of  fraud, 
and  will  give  to  each  subdivision  of  sudi 
charge  sncb  consideration  as  it  merita 

It  appears  frcon  tbe  record  that  these 
plaintiffs  in  error,  at  tbe  time  this  deed  was 
taken,  were  ignorant  negroes,  tiie  wifb,  es- 
pecially, being  a  mere  girl,  wholly  devoid  of 
business  operlence^  and  possessed  of  no 
Judgment  or  knowledge  of  business  afflUrs. 
The  husband  owned  a  certain  40-acre  tract, 
which  he  was  dedrons  ot  selling,  and  ^th 
that  int^tion  approached  Oerage  B.  Paine, 
who  was  a  notary  public  and  Justice  of  tiie 
peace  at  Wewoka,  in  Seminole  county,  and 
who.  from  bis  own  testimony,  was  acting 
as  tbe  agent  of  Cotoh,  who  at  the  time  was 
county  Judge  of  Seminole  county.  Bfilton 
Bruner  told  Paine  that  be  wanted  $300  for 
his  40-acre  tract  Paine,  as  agoit  for  Cobb, 
finally  agreed  to  give  bim  $300  for  It, 
one-half  cash,  Uie  balance  to  be  secured  by 
good  notfc  Tbis  conversation  tock  place  in 
the  Campb^  abstract  office  at  Wewoka  on 
February  28,  1900.  Katie  Bruner  Wfts  not 
present  at  the  time  tile  deal  was  made,  but 
was  sent  for  by  Paine  to  sign  the  deed  with 
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her  husband.  Both  Milton  and  Katie  swear 
positively  that  they  sold  MllttKi'a  40-acre 
tract  to  Paine  for  Cobb,  and  that  they  <Ud 
not  have  one  word  of  conversation  with  him 
or  any  one  else  concerning  Katie's  allotment; 
that  they  had  no  Intratlon  of  selling  It,  but 
supposed  always  that  the  deed  they  signed 
was  for  Milton's  40-acre  tract  Paine  paid 
Milton  $150  In  cash  and  gave  him  In  addi- 
tion a  memorandum,  signed  by  hlmaelf,  to 
the  effect  that  they  had  coming  to  them  a 
deferred  payment  of  (IGO  on  the  land  sold  by 
them.  This  memorandum  did  not  describe 
the  land  in  any  way,  nor  did  it  bear  any 
Interest;  no  payor  was  named  therein,  and 
It  was  signed  by  Paine  alone,  without  any 
reference  to  his  caiwdty  as  agent  for  Cobb. 
The  record  affirmatively  shows  that  Katie 
Bruner  did  not  receive  any  part  of  the  $160, 
or  derive  dlrecUy  or  Indirectly,  any  benefit 
ttierefrom.  Cobb,  at  the  trial,  offered  to  pay 
into  court  the  balance  of  the  purchase  price, 
to  wit,  $150.  The  undispated  testimony 
shows  that  the  land  was  worth  all  the  way 
from  $2,400  to  $4,000.  The  record  also  shows 
that  the  entire  transaction  was  carried  on 
between  Milton  Bruner  and  Paine;  Katie 
Bruner  at  no  time  being  ofHunlted  concern- 
ing the  trade. 

Plaintilfs  allege  that  as  soon  as  they  dis- 
covered the  deception  practiced  upon  them 
they  brought  salt  to  cancel  the  deed;  the 
record  showing  tiie  action  to  liave  bem  com- 
menced on  March  20,  1008,  the  deed  having 
been  executed  February  23.  1909.  Ordinarily 
mere  Inadequacy  of  consideration  Is  not  suffi- 
cient cause  to  justify  Interference  by  a  court 
of  equity  In  a  case  of  reedsalon  of  contract 
or  annulment  of  deed;  but  where,  as  In  the 
case  at  bar,  the  consid^ation  given  is  so 
grossly  inadequate  as  to  shock  the  cqnsdence 
and  force  one's  mind  to  the  immediate  con- 
clusion that  the  deed  to  the  land  was  pro- 
cured by  fraud  it  not  only  la  the  right  but 
the  positive  duty  of  a  court  to  Int^ere  and 
place  the  parties,  especially  the  Innocent 
and  Injured  we,  in  the  position  he  was 
In  before  the  transaction  occurred,  and  It  is 
a  matter  of  no  moment  whether  the  fraud 
was  occasioned  by  the  active,  deceitful  rep- 
resentations, connivance,  and  acts  of  him 
who  receives  the  benefits  of  the  fraudulent 
transaction,  or  whethw  the  result  was 
reached  on  account  of  the  mental  Incapad^ 
and  want  of  business  abUlty  of  the  one  de- 
frauded. The  result  in  either  Instance  la 
the  same;  the  difference  In  the  moral  turid- 
tade  Involved  being  only  <tf  degree. 

The  undisputed  testimony,  ^  this  caae 
shows  that  Cobb  first  sent  one  Ooodle  John- 
son (who,  from  the  record,  seema  to  be  a 
handy  sort  of  a  fdlow  and  a  ready  witness), 
a  few  days  befwe  the  deed  liEn>lTc4  herehi 
W4S  executed,  to  the  Bmnera  to  procnre  a 
deed  for  the  land;  that  Cobb -gave  Johnson 
$1SD  with  which  to  puTchase  the  .same;  that 
Johnson  oltwA  ^tle.$79  pif  :  a  deed,  hot 
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that  she  refused  to  take  It  Three  m  four 
days  later  Paln^  at  Cobb's  suggestion,  put 
the  deal  tbrouf^  with  MUton  Branw,  and 
gave  him  $160  and  the  purported  dneblU, 
herdnbefore  mentioned,  and  which  was 
worthless  and  of  no  binding  effect  on  any- 
body. This  Is  all  that  Cobb  pretends  to  have 
given  for  the  160  acree,  although  the  deed 
Imports  a  consideration  of  $800.  None  of  the 
witnesses  valued  the  land  at  less  than  $2,400, 
and  there  Is  testimony  to  the  ^lect  that  it 
was  worth  $4,000;  $3,000  being  the  fair  aver- 
age value  thereof. 

[1,2]  When  we  consider  all  the  facts  and 
clrcumstancee  surrounding  this  transaction, 
the  official  position  hdd  by  Gol^  and  his 
standing  In  the  community,  his  superior 
Intelligence  and  official  Influence,  the  fact 
that  he  was  desirous  of  procuring  this  land, 
and  had  made  other  attempts  to  secure  a  deed 
thereto,  the  further  fact  that  Paln^  a  Justice 
of  the  peace  and  the  notary  who  took  the 
acknowledgment  to  the  deed,  and  who  was 
Cobb's  agent,  engineered  the  deal  and  paid 
the  money  and  executed  the  so-called  due- 
bill,  which,  according  to  the  uncontradicted 
evidence,  was  to  have  been  a  good  note,  but 
which,,  as  we  have  seen,  was  a  worthless 
piece  of  paper,  not  binding  on  any  one,  and 
the  further  fact  that  the  Bruners  belonged 
to  an  Inferior  race,  were  ignorant  and  Il- 
literate, possessed  of  no  knowledge  or  ex- 
perience in  such  matters,  to  say  nothing  of 
their  contention  that  they  had  in  mind  only 
the  sale  of  Milton's  40-acre  tract,  and  not  the 
allotment  of  Katie,  we  are  forced  to  the  con- 
clusion that  the  consideration  given  for  the 
land  was  so  grossly  Inadequate  as  to  amount 
to  constructive  fraud,  and  of  such  character 
and  degree  as  to  require  the  cancellation 
of  the  deed.  We  might  contwt  ourselves 
by  saying,  and  the  record  would  fully  war- 
rant such  conclusion,  that  the  Inadequacy  of 
the  consideration,  of  itself,  free  from  any 
other  fact  or  circumstance,  is  sufflclent  to 
constitute  constructive  fraud  of  sudi  magni- 
tude as  to  require  the  cancellation  of  the  con- 
veyance; but  In  this  case  we  are  not  required 
to  base  our  judgment  upon  this  lone  conclu- 
sion, for  the  record  Is  full  of  other  inequit- 
able fhcts  and  drcumstances  that,  to  our 
mind,  are  so  cumulative  In  their  cliaracter 
and  corroborative  of  the  above  concluBbm 
as  to  leave  no  room  for  doubt  In  the  mind  ttf 
any  fair-minded  man. 

Qt  volume  2,  Pomeroy's  Bqulty  Jnrlspm- 
dcaioe  Caectton  926  et  seq.),  this  subject  is 
treated  in  an  able  and  exhaustlTO  manner, 
and  the  geotfal  rule  there  laid  down  for 
cases  of  this  sort  seons  to  be  that  while 
mere  IniUleqnaQy  of  consideration  Is  juA  suf- 
fldent  ground,  to,  ^tset^  foe  ntfuslng  the  rem- 
edy 6t  spedfic  perfonnan^  yet  whw  the 
inadequacy  Is  .  sq  .  gross .  as .  to  amount  to 
fraud,  or  tn  the  absoioe.  of  othor  drcum- 
stances to  sluKft  the  consdence  and  furnish 
satiitflactory  fmd  jde<^Te  ivyldeqc^.Qt  ^ud, 
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It  will  be  a  nifflcleDt  ground  for  canceling  a 
conT^ance  or  contract,  either  executed  or 
executory.  Section  927.  TUs  role  la  baaed 
upon  the  theory  that  fraud,  and  not  inade- 
quacy at  prle^  1b  the  sole  and  only  reason 
for  the  interposition  of  equity.  In  the  note 
to  this  section  in  the  treatise  above  referred 
to,  It  Is  said:  "The  mle  bad  its  Migln  at  a 
time  when  fraud  was  generally  inferred  by 
presumptions  of  law,  and  often  by  condnslTo 
presumptions.  In  the  present  condition  of 
the  law  on  the  subject  of  fraud,  this  mode 
of  formulating  the  rule  seems  to  be  erroneous. 
The  principle  Is  now  almost  unlTersally 
adopted  that  fraud  is  a  faet  Inferred,  like 
other  conclusions  of  fact,  from  the  evidence ; 
no  rule  of  law  can,  therefore,  be  laid  down 
as  to  the  amount  of  inadequacy  necessary  to 
produce  the  resulting  fraud.  Inadequacy  of 
consideration  may  be  evidence  of  fraud, 
slight  or  powerful,  according  to  its  amount 
and  other  circumstances.  When  It  is  satis- 
factory and  decisive  evidence,  when  from 
the  proof  of  Inadequacy  the  court  or  Jury 
are  convinced  that  fraud  as  a  fact  did  ^st, 
tlien  the  relief  Is  granted.  Instead,  therefore, 
of  repeating  the  usual  formula  which  has 
been  handed  down  for  generations,  that  the 
Inadequacy  must  be  concludve  evidence  of 
fraud,  I  have  said  in  th4  text'  that  It  must  be 
satisfactory  and  dedslve  evidence;  the  for- 
mer mode  r^tresented  fraud  as  the  result  of 
a  conduslve  legal  presumption;  the  latter 
treats  It  as  a  conclusion  ot  fftet  drawn  from 
the  evidence,  and  is  therefore  in  perfect 
harmony  with  the  theory  which  now  prevails 
In  most,  If  not  all,  of  the  states.  The  follow- 
ing seems  to  be  the  true  rationale  of  Oie 
doctrines  concerning  Inadequacy  of  price. 
Whenever  It  appears  that  the  parties  have 
knowingly  and  deliberately  fixed  npm  any 
price^  however  great,  or  however  small,  there 
Is  no  occasion  nor  reascm  for  Interference  by 
courto;  for  omien  have  a  right  to  sell  prop- 
erty for  what  th^  please,  and  buyers  have 
a  rli^t  to  pay  what  tbey  please.  See  Harris 
T.  Tyson,  24  Pa.  847.  860,  64  Am.  Dec;  661 ; 
Davidson  v.  Uttle,  22  Pa.  246,  247.  60  Am. 
Dec  81.  But  when  there  is  no  evidence 
of  such  knowledge,  intention,  or  dellberati<m 
by  the  parties,  the  disproportion  between  the 
value  of  Uie  subject-matter  and  the  price 
may  be  so  great  as  to  warrant  the  court  In 
Inferring  diereftom  Qie  faet  of  fraud.  Such 
a  gross  Inadequacy  or  dlsmvpoitlon  will  call 
tm  eiq^lanatlon,  and  will  shift  the  burdok 
of  proof  upon  the  party  seddng  to  enforce 
the  contract,  and  will  require  him  to  «how 
afflrmatlTCdy  that  the  price  was  the  restUt  of 
a  deliberate  and  Intentlosal  action  by  tlie 
parties ;  and  If  the  facts  do  prove  such  ac- 
tltm  the  fact  of  Craud  wUl  be  more  readily 
and  dearly  Inferred." 

[I]  OrOliiarily,  If  tiiere  Is  nothing  but  mere 
inadequacy  of  consideration,  the  case  must 
be  extreme  In  order  to  call  for  the  Inter- 
position of  eqnltr*  Volume  3,  Pomenxy'i  Uq. 


Jnr.  par.  82&  As  was  said  nbov^  we  would 
be  fully  justlfled  In  holding  that  tbe  con- 
sideration given  In  this  case,  to  wit,  SUiO 
cash  and  a  worthless  doeUll,  for  land  wori^i 
|i3,000  would  bring  the  case  dearly  wlthlii 
the  rule  hereinabove  referred  to;  bnt  we 
are  not  required  to  base  our  conclusion  on 
this  one  item  alone.  The  whole  transaction 
is  BO  Intimately  and  completely  charged  with 
other  Inequitable  Instances,  Inddents,  and 
drcumatances  as  to  absolutely  preclude  any 
other  conclusion  in  the  minds  of  honest  men. 
Thus  the  record  shows  that  Paine,  the  notary 
public  who  drew  the  deed,  and  who  took  the 
acknowledgment  of  the  grantors,  was  Cobb's 
agent  for  the  purpose  of  purchasing  the  land; 
that  he  opened  negotiations  leading  up  to 
the  execution  and  delivery  of  the  deed  with 
Milton  Bruner,  who  testifies  positlTely  that 
he  never  talked  with  Falne  about  s^Ung 
Katie's  allotment;  that  after  the  deed  had 
been  drawn  and  the  trade  made  he  (Paine) 
sent  Milton  to  get  Katie,  who  was  at  the 
company  store  in  another  im.rt  of  town.  In 
order  that  she  might  sign  It;  that  he  caused 
Milton  to  sign  the  deed  first,  and  Katie  to 
sign  after  him;  that  he  paid  the  money  to 
Milton,  and  not  to  Katie;  that  Bandera  San- 
cho  was  sent  to  the  Bruners  and  talked  with 
them  of  and  concerning  the  sale  of  Mllton'a 
land  and  not  Katie's  allotment  The  fftct 
that  Milton  did  not  know  the  description  of 
the  land  by  number,  but  relied  upon  Paine 
to  examine  the  map  and  secure  therefrom 
the  proper  description  Is  also  a  drcumstance 
worthy  of  note.  The  uncontradicted  evi- 
dence that  the  land  was  worth  not  less  than 
$2,400,  and  from  that  to  $4,000;  tiie  fact  that 
the  parties  were  not  of  uii,  and  there  was 
no  intent  on  the  part  of  the  Bruners  to  be- 
stow on  Cobb  any  bounty  or  gift — these  and 
many  other  drcumstences,  to  our  minds, 
bring  this  case  clearly  within  the  mle  above 
referred  to  and  require  the  cancellation  of 
the  deeds  complained  of  In  the  petition  of 
plalnttfhi  Ui  error.  Aside  from  all  this,  the 
evidence  dearly  shows  that  Katie,  at  the 
time  she  executed  the  deed,  was  under  the 
age  of  18  years,  and  therefore  incapable  of 
conveying  her  allotment.  There  Is  much  po»- 
Itlve  and  competenf  testimony  in  the  record 
to  the  effect  that  she  was  under  18  years  of 
age,  and  not  a  single  word  of  competent  evl- 
dmce  that  she  was  over  that  age;  Goody 
Johnson  (Cobb's  man  BVlday)  testlfled  that 
when  he  went  to  the  Bruners  and  negotiated 
a  sale  of  the  land  he  offered  them  only  $76 
of  the  $100  which  Cobb  Inatmeted  him  to 
give,  for  Qie  reason  Uiat  be  wanted  to  wait 
a  few  days  to  get  a  cmsaa  card  from  the 
Etawea  Commission,  ta  order  to  ascertain  Ka- 
tie's age  (Record,  p.  82),  and  yet  ^  page 
44  of  the  record)  fas  testiaed  that  he  had 
known  ber  tor  16  yean,  and  that  she  was 
5  or  6  years  old  whoi  he  first  saw  and  knew 
hor.  It  is  on  testimony  such  as  this  that 
the  referee  held  that  she  was  over  18  years 
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of  age,  notwithstanding  the  positive  testimo- 
ny of  KaUe'B  motber,  her  stepfather^  and 
herself  that  she  was  bom  on  March  11, 1881. 
OMlnarlly.  where  there  la  a  conflict  in  the 
testimony  on  any  material  fact,  the  finding 
of  a  referee  will  not  be  disturbed.  If  there 
la  any  testimony  reasonably  tending  to  sup- 
port the  same.  We  do  not  think  there  Is  any 
testimony  In  the  record  reasonably  tending 
to  support  the  finding,  and  we  conclude  that 
Katie  Broner  waa  not  18  years  of  age  on 
February  28,  1900,  the  day  the  deed  was 
signed,  and  that  therefore  the  same  is  rold 
on  that  account  This  question  has  been 
settled  in  this  state  by  the  decision  in  Jeffer- 
son T.  Winkler,  26  Okl.  653,  110  Paa  765. 
See,  also,  to  the  same  effect.  Gill  t.  Hagger- 
ty.  82  Okl.  407,  122  Pac  641. 

[4]  Katie  Bnmer,  b^g  a  Creek  freedman 
under  18  years  of  age,  could  not  make  a 
valid  conveyance  on  the  date  the  deed  here- 
in complained  of  was  executed,  and,  the  sale 
not  having  been  made  under  the  dlr8(^n  of 
the  county  court;  iS»  deed  la  therefore  nec- 
essarily void. 

This  last  coniduBloa  Is  not  only  corrobora- 
tlve  evidence  of  the  fraudulent  Intent  of 
Cobb  in  the  premises^  but,  in  itself,  is  proof 
ctmcluslve  of  the  invalidity  of  the  deed.  It 
tliwefore  becomes  the  plain  duty  of  this 
ooort  to  give  to  thrae  idaintUTs  In  error  the 
relief  which  they  are  clearly  entitled  t<^ 
but  which  was  denied  them  by  the  referee 
and  the  trial  court  It  seems  to  be  a  com- 
mon practice  in  the  part  of  the  state  from 
which  this  case  comes  for  unscrupnloiis  and 
designing  men  to  prey  apon  the  Ignorant  and 
defenseless,  and  In  many  1niimn<«i  the  he^ 
less  Indiana  and  Creednm.  These  nnfortn- 
nate  classes  have  our  undivided  sympathy, 
for,  with  an  Intelligent  and  scheming  white 
man,  they  have  an  nneqoal  chance^  mm  at 
the  best;  bat  when  to  this  nneqnal  chance 
Is  added  the  dishonesty  (kC  public  oflBdala,  on 
whom  these  Mm^  pet^e  have  a  right  to 
rely  implicitly  for  fair  dealing  and  protec- 
tion, and  the  dnidiclty  and  treachery  of  those 
of  their  own  kith  and  kin,  it  is  next  to  im- 
possible to  prevent  them  from  b^ng  most 
shamefully  mistreated  and  robbed.  Ignorant 
freedmen  (negroes),  such  as  plaintiffs  in  er- 
wr,  have  a  right  to  r^  upon  honesty  of 
purpose  and  fair  dealing  at  the  hands  of 
white  men,  and  this  Is  doubly  true  as  to 
those  who  hold  official  positions  of  trust  and 
hcmor;  they  have  been  taught  to  depend 
upon  the  superior  Intelligence  and  lnt^n*lty 
of  the  white  race ;  and  while  the  law  recog- 
nizes no  distinction  of  race  or  color,  and  Is 
not,  generally  8[>eaklng,  the  guardian  of  the 
Ignorant  yet  It  will  at  all  times,  especially 
in  snch  cases  as  the  one  at  bar,  throw  its 
protecting  arms  about  the  weak  and  defend 
their  rights  against  the  wicked  designs  of 
the  strong,  when  the  object  of  these  designs 
is  to  take  an  unfair  and  undue  advantage  ct 


their  weakness  and  ignoranca  We  feel  that 
the  facts  detailed  In  the  record  In  the  In- 
stant case  are  such  as  t»  demand  at  our 
hands  the  relief  prayed  for  by  plaintiffs  in 
error.  We  cannot  think  that  the  motive 
which  prompted  the  giving  of  9150  cash  and 
the  worthless  daeblll  to  Milton  and  Katie 
Bruner  for  160  acres  of  land  worth  $8,000 
(even  if  defendants'  story  be  true)  Is  of  such 
character  as  will  appeal  very  strongly  to 
honest  men;  and  when  we  take  Into  consid- 
eration the  probability  of  the  truthfulness  of 
Brunera'  story,  to  the  effect  that  they  sold 
only  Milton's  40-acre  tract  and  not  the  al- 
lotment of  Katie,  words  fall  us  in  adequate 
denunciation  of  the  acts  of  these  persons 
who  are  responsible  for  the  present  condi- 
tion. Katie,  not  having  received  any  of  the 
consideration,  is  not  required  to  return  the 
same,  or  any  part  thereot  Gill  et  aL  v. 
Haggerty,  supra,  and  cases  therein  dted. 

Having  reached  these  conclusions,  it  tliere- 
fore  necessarily  follows  that  the  judgment  of 
the  district  court  of  Seminole  county  should 
be  reversed,  set  aside,  and  held  for  naught 
and  the  cause  remanded  to  the  district  court 
of  Seminole  county,  with  Instmcttons  to  en- 
ter a  Judgment  canceling  and  setting  astde^ 
fully  and  completely,  the  deed  executed  by 
Milton  Bruner  and  Katie  Bruner  to  T.  S. 
Cobb  on  February  28,  1009;  also  the  deed 
executed  to  3.  B.  Foreman  on  FelHniary  27, 
1909,  by  T.  S.  Cobb  and  LUlian  Cobb,  as 
set  out  and  described  In  the  petitloo  of  plain- 
tiffs in  wror  in  the  court  below. 

PBB  CUBIAU.  Adopted  In  wbol& 


GLE]MENB  v.  ST.  LOmS  &  B.  F.  B.  00. 

(Supreme  Court  of  Oklahoma.  HanA  15, 

1913.) 

(aytlaiu$  Iv  fh«  Otmrt.) 

L  NkGLIOINCK    ({  119*)  —  PUCADINO  — CON- 
TRIBUTOBT  NEQIJOKITOK--ADinSSIONS. 

In  an  action  for  personal  Injuries,  where 
defendant  denies  generally,  and  alleges  con- 
tributory negligence,  the  latter  allegation  is 
not  an  imphed  admisBion  of  negligence,  ren- 
dering proof  of  negligence  unnecessary,  and 
limiting  the  issues  to  that  of  contributory  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Nedlgenee. 
Cent  Dig.  i|  200-216;  Dec  Dig.  |  llS!*] 

2.  Mastvb  and  SsBVAirr  (|  270*)— Injubies 
TO  SEBVAsra— Evidence. 

Where,  in  a  suit  for  personal  injuries  sus- 
tained in  a  collision  by  plain titTa  Intestate 
whQe  an  enrineer  on  defendant's  train,  deceas- 
ed was  onoer  orders  to  run  from  C.  to  L., 
which  he  did,  and  while  rnnning,  nnder  alow 
speed,  on  the  main  track  to  the  station  at  L. 
collided,  la  a  dense  tog,  with  a  switch  engine 
making  np  anotlier  train  doe  to  leave  an  hour 
and  a  half  before,  held,  the  pleadings  raiaiDg 
the  Issue,  that  it  was  error  for  the  court  to 
exclude  testimony  offered  to  prove  a  custom,  in 
effect  that  the  rule  requiring  deceased  to  take 
the  side  track  under  said  order  bad  been  aban- 
doned by  being  habltnally  disobeyed  and 
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resarded  bj  him  with  knowledge  of  the  defend- 
ant 

[Bd.  Mote.— For  other  cafles,  see  Master  and 
Servant,  Gent  Dig.  U  918-^.  9S2;  Dec.  Dig. 
i  2T0  •! 

Bnor  from  District  Coort,  Oklahoma 
County;  S.  H.  Bnssell,  Judge. 

Action  by  Elizabeth  Clemens  against  the 
St  Lonla  ft  San  Frandsco  Bailroad  Com- 
pany.  Jnilgmait  for  defendant,  and  plaintiff 
brings  error.  Bevieirsed. 

W.  L.  McCann  and  A.  T.  Barley,  both  of 
Ofclahoma  City,  for  plaintiff  In  error.  W.  F. 
Evans,  of  St  LoulB,  Mo.,  and  B.  A.  Klein- 
Bctamldt,  of  Oklahoma  City,  for  defendant 
in  error. 

TlTBNESEt,  C.  J.  This  ia  an  action  in  dam- 
ages for  personal  injarles,  brought  by  plain- 
tiff In  error,  as  the  widow  of  James  W. 
Clemens,  against  the  defendant  In  error  in 
the  district  oonrt  of  Oklahoma  connty. 

The  petltlcm  snbstantlally  states  that  on 
January  14,  1907,  deceased,  while  In  the  em- 
ploy of  defendant  as  an  engineer  on  extra 
No.  340,  started  with  his  train,  consisting  of 
an  engine  and  11  cars,  from  Cache  to  Ft 
Sill,  by  way  of  Lawton,  where  the  same  was 
dne  to  arrive  each  day  at  8 '.SO  a.  m.,  and 
where  it  was  customary  and  In  confonalty 
to  defendant's  orders  to  approach  the  station 
on  the  main  line,  for  the  purpose  of  re- 
ceiving orders  to  proceed;  that  on  said  morn- 
ing a  train,  known  as  local  No.  475,  was 
making  up  at  I^wton  to  go  west  through 
Cache  to  Quanah,  Tex. ;  that  when  said 
extra  No.  340  arrived  at  the  west  switch  at 
the  head  of  the  passing  track  at  Lawton 
it  was  defendant's  dut7  to  have  the  main 
track  (dear ;  that  it  failed  so  to  do,  but  neg- 
ligently permitted  train  No.  475  to  operate 
on  the  main  Une  between  said  switcb  and  the 
station  without  notice  to  train  No.  340,  and  as 
a  result,  while  approaching  nnder  full  control 
said  station  on  said  day,  the  engine  attached 
to  said  extra  No.  340  was  struck  by  the 
engine  of  Na  476,  which,  owing  to  a  dense 
fog,  deceased  could  not  see  In  time  to  avert 
a  collision,  and  he  was  thrown  from  his  cab 
and  fatally  injured.  For  amwet,  after  si 
general  denial,  defmdant  alleged  that  de- 
ceased was  guilty  of  conbfbntory  negligmoe, 
in  that  it  was  his  duty,  as  a  mattw  of  rea- 
sraiable  precanti<Hi,  and  according,  not  only 
to  the  cnstom,  tnit  the  rules  and  regnlatlmu 
of  the  company  then  in  force,  'to  approach 
tlie  yards  and  twminalB  at  tluit  place  cau- 
tiously, with  his  oigine  under  fall  ctmtrol, 
and  to  look  out  for  other  trains  In  the  yards 
as  he  approached  witta  his  train,  and  not 
to  proceed  begrond  the  Junction  of  the  passing 
track  until  so  ordered,  but  to  side-track  his 
train  thereon;  all  of  which,  It  Is  allured, 
be  did  not  do,  hot  approached  with  his  engine 
not  nnder  full  control,  and  did  not  take  the 
side'  track,  hot  went  down  the  main  tta<& 


without  orders  so  to  do,  and  without  keqdng 

the  proper  lookout,  in  coomja^tce  of  whidi 
the  collision  occurred.  The  answw  specUlcal- 
ly  dalles  tliat  deceased  was  ob^iag  the 
orders,  rules,  and  regulations  of  the  company 
at  the  time  of  the  lojnry,  but  chafes  that 
tlie  same  was  occasioned  by  bis  disobedience 
to  an  order,  which  reads: 

Form  81.  8t  Lonli  ft  San  FrudBoo  Railroad  Com- 
paar. 
Train  Order  No.  U. 
Caelie,,Jan.  14, 1907. 

To  0.  ft  IL  Bns-  840  at  Ca^  Stattoa. 

X  Opr.  M. 

Order  No.  8  la  annulled. 

Engine  S40,  Barkalow,  will  run  otra, 

Cadw  to  Lawton,  wltti  right  over  No.  ATi. 

[Blgned]  J.  B.  J. 
Conductor  and  Eoclneer  mnst  both  bava  cow  ot 

tbia  order. 
Repeated  at  T:tt  a.  m. 

Conduotor:  BaAdov.  Train:  Bx.  HOl   Hade:  Com- 
plete. 

Time:  7:(L  Opr.:  A.  H.  Booker. 

— and  which,  nnder  the  rules  of  the  company, 
it  says,  meant  that  No.  340  was  required  to  run 
as  an  extra  from  Cadie  to  Lawton  prior 
to  the  departure  of  train  No.  476,  and  that, 
said  No.  340  being  inferior  in  class  to  the 
former,  and  Its  engine  having  the  right  to 
switch  anjrwhere  In  the  yards,  It  was  the 
duty  of  deceased  to  side-track  bis  train  on 
the  passing  track  and  keep  out  of  way  of 
trains  In  the  yards,  and  that  the  right  of 
way  of  train  No.  840  expired  under  said 
order  When  said  passing  track  was  reached. 
Defendant  filed  copy  of  said  rules,  regulations, 
and  order,  aqd  alleged  that  the  same  were 
or  could  have  been  known  to  deceased  by  the 
exercise  of  due  care,  and  asked  to  be  dls- 
diarged,  with  Its  cost  For  reply,  aft«-  a 
general  denial,  plaintiff  specifically  denied 
the  existence  of  any  custom,  rule,  or  rela- 
tion. In  force  at  the  time  of  the  injury,  re- 
quiring deceased  to  api^ach  the  yards  or 
terminals  of  defendant  at  Lawton  cautious- 
ly and  with  his  oiglne  under  control,  but 
averred  that  he  did  so.  Plaintiff  further 
doUed  the  existence  of  any  cn^m,  rule,  or 
regulation  reaniring  deceased  to  look  oat  for 
trains  In  the  yard  at  that  point  as  he  ap- 
proadied  -with  his  train,  but  averred  that  he 
did  so,  tat  on  account  of  the  fog  cooid  wb 
see  the  colliding  engine  In  time  to  avoid  tlie 
injury.  Plaintiff  further  daded  the  ex- 
istence of  any  custom,  role,  or  regulation 
making  It  the  duty  of  deceased  not  to  pro- 
ceed beyond  the  junction  of  tiie  passing  track 
until  80  ordered,  but  to  side-track  his  train 
on  the  passing  track,  and  averred  that  if  de- 
fendant bad  any  siudi  cnstom,  role,  or  reg- 
ulation It  permitted  the  same  to  be,  and  the 
same  had  been,  abandoned  by  btfng  fyt  a 
long  time  prior  thereto  liaUtaally  diaob^od 
and  disregarded,  wltti  the  full  knowledge  of 
defendant  Plaintiff  further  averred  that  by 
authority  of  the  vtOetB  of  defendant,  and 
in  keeping  with  Ito  reaacmaUe  mlea  and 
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regulations  ia  foice  at  the  time,  deceaaed  bad 
the  risht  to  proceed  as  he  did  on  the  main 
line  to  the  depot  at  La-wton,  and  that  such 
had  been  the  custom  for  a  long  time,  with  de- 
fendant's knowledge.  At  the  close  ot  the 
testimony  there  waa  Judgment  rendered  and 
entered  for  defendant  pursuant  to  a  verdict 
directed  by  the  court,  on  tlie  ground  that  no 
n^Ilgenoe  was  shown,  and  plaintiff  brings 
the  case  here. 

[1]  PlaintUf  assigns  this  for  error,  because 
she  says  the  plea  of  contributory  negligence 
was  an  admission  of  negligence  defendant 
Not  so.  Snch  a  plea  fdllowing  a  general 
denial  in  a  preceding  paragrai^i,  as  here, 
Is  not,  under  our  Code,  such  an  admission. 
29  Cyc  682;  S  Bku  PL  &  Pr.  11  and  12. 
6  Current  Law,  768,  768,  wys:  **WhUe  a 
denial  of  n^^lgoice  and  aa  auction  of 
contributory  n^ligence  are  verbally  incon- 
sistent, tbiey  are  not  so  In  iwactlce,  and  a 
defendant  need  not  elect  brtween  the  two 
defenses;  nor  does  the  plea  ol  ccratrlbutoiy 
negUgence,  when  properly  pleaded,  admit  the 
negligence  as  charged  In  the  petition." 

In  Geo.  PowlCT,  etG,  v.  Brooks,  70  Pac 
000;t  the  vyUabna  says:  an  action  fin 
persooal  injuries,  where  defendant  daitee 
generally,  and  alleges  contributory  negll- 
g»ce^  the  latter  allegation  ia  not  an  Implied 
admission  of  negligence,  rendering  proof  of 
negUgence  unnecessary,  and  limiting  tlie  Is- 
sues to  that  of  contributory  negligence." 

it]  Tbe  undisputed  teatlnumy  dlsdoses 
that  the  run  of  No.  340  was  made  from 
GacSie  to  lAWtmi  under  the  order  set  forth 
in  defendant's  answer;  that  under  the  rules 
of  the  company  introduced  in  evidence  It 
meant  that  No.  340  was  required  to  run  as  an 
extra,  with  right  of  way  on  the  main  track 
from  Cache  to  Lawton  before  No.  47S  left 
that  point,  and  there  take  the  passing  track 
and  keep  out  of  the  way  of  No.  475;  that 
said  order  and  rales  were  disobeyed  by  de- 
ceased, who,  after  whistling  at  the  whistling 
peat  for  town,  upon  reaching  the  passing 
track,  sought  to  continue  down  the  main 
track  up  to  the  station  at  a  speed  of  about 
six  miles  an  hour,  when  the  collision  occur- 
red In  a  fog  so  thick  that  engine  No.  476 
could  not  be  seen  in  time  to  avert  the  ac- 
cident The  testimony  farther  discloses  that 
No.  340  was  an  extra  train  loaded  with  bal* 
last,  and  that  it  had  been  running  under 
special  orders  for  several  days  between  those 
pijlnts.  To  avoid  the  force  of  this  testimony, 
in  ^ect,  that  the  injury  occurred  as  a  re- 
sult of  deceased's  violation  of  said  order  and 
the  rules  of  the  company,  plaintiff,  pursuant 
to  her  plea,  offered  to  prove  tliat  the  rule  re- 
quiring No.  340  to  take  the  passing  track 
at  Lawton  had,  with  the  knowledge  of  de- 
fendant, been  so  habitually  violated  by  de- 
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ceased  as  to  amount  to  its  abrogation,  and 
that  It  was  customary  for  him  to  do  as  he 
did  on  this  occasion,  which  was  to  continue 
on  the  main  track  up  to  the  station  and 
there  receive  his  orders.  To  this  offer  the 
court  said:  "I  am  not  going  to  let  any 
cOatom  in,  even  if  this  witness  knows  It,  that 
would  control  this  case  or  the  admissibility 
of  the  evidence,  In  view  of  the  order  that  has 
bem  proved  and  admitted  to  be  In  force." 
Tberehi  the  court  erred,  for  the  reason  that 
evidence  tending  to  prove  ttiat  the  rule  re- 
lied on  has  been  nullified  and  abandoned  by 
b^g  constantiy  violated,  with  the  knowlei!^ 
of  the  master.  Is  admissible.  8  Am.  Sf,  Sng. 
Ann.  Cases,  note,  pp.  16,  16,  and  17,  and 
cases  dted.  It  such  were  tm^  it  was  negll- 
gence  on  the  part  of  defendant  to  dispatch 
this  extra  train  to  Lawton  without  notifying 
train  No.  476,  switching  In  the  yards  at  that 
point,  of  Its  abroach.  In  order  that  It  ml^t 
keep  out  of  the  way,  or  without  noticing 
No.  840  that  train  No.  476,  scheduled  to 
leare  at  7  a.  m.,  ot  an  hour  and  a  half  be- 
fore the  accMeni  had  not  yet  left  the  yards. 
In  McOiaw  T.  T.  P.,  etc,  B.  B.,  60  La.  Ann. 
466,  2S  South.  461,  68  Am.  St  Bep.  460^  It  Is 
said:  "It  la  nei^lgence  to  omit  to  noti^  the 
employtis  who  an  dlspatdilng  an  extra 
freight  train  by  night  ttiat  the  track  la  ob- 
structed at  a  yard  which  the  train  will 
reach  vlthln  an  hour  after  Parting,  and  also 
n^ligoice  to  omit  to  notify  those  In  charge 
of  the  yard  that  the  train  la  coming."  See, 
also,  1  Labatt,  487;  Sheeban  y.  N.  T.,  etc., 
By.  Co..  81  N.  T.  332. 

The  Judgment  of  the  trial  court  la  reversed. 
All  the  Justices  concur. 


ST.  CLAIR  T.  HCFNAOLB  et  sL 
(Supreme  Court  of  Oklahoma.  Jan.  28,  1813.) 

(Syllabua  by  the  Oowrt.) 

AptZAL  AND  Saao*  (I  838*)— DiSKuau.  of 
FrrmoN. 

A  motion  for  a  new  trial  being  oremiled 
on  February  11,  1911,  the  petitioo  Id  error 
with  case-made  attached  waa  filed  with  the 
clerk  <rf  this  court  on  February  13,  1912.  Held, 
that  this  court  has  no  jurisdiction  to  entertain 
Hame. 

[Sid.  Noter— For  other  cases,  see  Appeal  and 
Error,  GeoL  Dig.  i|  1878-18^,  8067;  Dee. 
Dicl^88a*I 

SkTorfram  Comanche  County  Court;  James 
H.  WolTNton,  Judge. 

Action  betwera  P.  H  St  Clair  and  August 
Hufna^e  and  another.  From  the  Judgment, 
St  Glair  brings  error.  Dismissed. 

Chas.  C.  Black,  of  Lawton,  for  irtalntifl  in 
error.  B.  J.  Bay,  of  Lawttm,  fi>T  defoidantB 

in  error. 

WILLIAMS,  J.  Counsel  for  defendant  In 
error  moves  to  dismiss  this  proceeding  In 
^ror,  on  the  ground  that  "more  than  one 
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year  elapeed  after  jBnal  Jadgment  In  the 
trial  court  and  before  the  petition  In  error 
was  filed  In  the  Supreme  Court;  that  the 
motion  for  a  new  trial  was  oTerruled  In  the 
trial  court  on  the  11th  day  of  Febmary. 
1911,  and  the  petition  In  error  was  filed  in 
the  SniH-^e  Court  on  the  ISth  day  of  Feb- 
ruary, 1912.    •  • 

The  record  bears  out  the  contention  of  the 
defendant  in  error.  The  motion  to  dismiss 
is  sustained.  Richardson  et  aL  t.  Beldle- 
man  et  aL,  12$  Pac;  816,  818.  All  the  Jus- 
tices concur. 


VANSELOUB  et  aL  ▼.  UcCLELLAN. 
(SuKrema  Coort  of  Oklahoma.  Feb.  11,  1913.) 

f  fifylfobM  by  the  OourU) 

Affbu.  and  Buob  (I  758*)  — DisiasaAL— 
Baun. 

When  plaintifr  In  error  In  Ui  brief  fails  to 
comply  with  role  26  of  this  court  (95  Pac.  riii). 
hla  appeal  may  be  dismisBed. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  9093;  Dec.  Dig.  S  75a*] 

BJrror  from  District  Court,  Kay  County; 
W.  U.  Bowles,  Jodg& 

Actl<m  by  Jdm  r.  UcClellan  against  Thom- 
ai  Yanseloiui  and  James  W.  Hamilton. 
Judgment  for  plaintiff,  and  defendants  bring 
error.  Dismissed. 

John  S.  Burger,  of  Blackwell,  for  plain- 
tiffs in  error.  D.  S.  Boa^  of  Blackwell,  for 
defendant  in  error.  . 

PER  CUBIAM.  On  December  24,  1907, 
defendant  in  error,  John  F.  McClellan,  sued 
Thomas  TanselOQs  and  James  Hamilton, 
plaintiffs  In  error,  in  the  district  court  of 
Kay  County,  in  ejectmmt  for  certain  lots 
described  in  his  petition.  There  was  trial 
and  Judgment  for  plaintiff,  and  when  a  sec- 
ond trial,  which  was  granted,  resulted  the 
same  way,  defendants  bring  the  case  here. 

But  we  cannot  pass  upon  the  merits  of 
this  cause,  but  must  dismiss  it  This  for 
the  reason  that,  owing  to  a  foilure  of  plain- 
tiffs in  error  to  comply  with  rule  26  of  this 
court  (9S  Pac.  tIU),  and  set  forth  in  their 
brief  a  specification  of  errors  complained  of, 
we  can  only  conjecture  what  la  relied  upon 
to  reverse  the  case. 

Cause  dismissed.  AU  ttie  JusUcea  concur. 


PAIN  et  aL     WTLET  et  aL 
(Supreme  Court  of  OkUhoma.  Feb.  11,  1918.) 

(BvOahuB  by  tk»  OenrtJ 
Afpbal  and  Ebbob  (S  Sll*)— Disuissax^ 

QASI-MADE — SETTLmRT. 

A  proceeding  in  error,  brought  to  this  court 
DO  a  case-made,  where  it  does  not  appear  from 
the  record  or  otberwiae  that  the  defendant  was 
present,  either  peraooally  or  by  counsel,  at  the 
aettlemeat,  or  that  notice  of  the  time  thereof 
was  serred  or  waived,  or  what  amendments 

•nrsthv 


Btucgested,  If  any,  were  allowed  or  disallowed, 
wm  be  dismissed  on  motion  of  defendant  in 
error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2319-2821;  Dee.  Dig.  { 
Ml.*] 

Error  from  District  Court,  Elngfldwr 
County;  James  W.  Steen,  Judge. 

Action  by  O.  S.  Pain  and  others  against 
W.  B,  Wyl^  and  others.  From  the  Judg- 
ment Pain  and  others  bring  error.  Dis- 
missed. 

HcKeever,  Walkw  &  Cfanrdi,  of  Enid,  for 
plaintiffs  In  error.  W.  I*  Moor^  of  Hennes- 
sey, for  defoidants  in  wror. 

HAYES,  C.  J.  The  proceeding  in  error  In 
this  case  Is  prosecuted  by  petition  in  error 
and  case-made.  It  does  not  a[^>ear  from  the 
record  or  otherwise  that  defendant  In  error 
was  laesent,  either  in  person  or  by  connsel, 
at  the  settlemttit  of  the  case-made,  or  that 
notice  of  the  time  and  place  of  settlemoit 
vras  ever  served  upon  or  waived  by  defoid* 
ant  in  error,  or  whether  any  amendments 
were  suggested,  and,  if  any  were  suggested, 
what  amendments  were  allowed  or  dlsai- 
lowed. 

Under  ttiis  condition  of  the  record,  the 
case-made  must  be  treated  as  a  nullity,  and 
the  cause  dismissed.  First  Nat  Bank  of 
Colllnsville  v.  Daniels,  26  OkL  883,  108  Pac. 
748;  Cobb  ft  Co.  et  aL  t.  Hancock,  81  OkL 
42,  119  Pac.  627 ;  Lister  et  aL  v.  'miilama, 
28  OkL  802,  U4  Pad  255.  All  tba  Jnaticaa 
concur. 


DB  GBOAT  V.  FOCHT. 
(Supreme  Court  of  Oklahoma.   Jan,  7,  1918.) 

(BftMna  6y  Me  CoarlJ 

1.  Buxs  AiTD  Notes  (|  166*)— NoirnooiiA- 
BLB  Note. 

A  clause  In  a  note  reading,  "The  indorsera, 
guarantors,  and  aaslgnora  severally  waive  pre- 
seatment  for  payment  protest  and  notice  of 
protest  thereof,  for  nonpayment  of  this  note, 
and  conaent  that  time  of  payment  may  be  ex- 
tended without  notice,"  does  not  render  it 
nonnegotiable. 

[Ed.  Note.— For  other  eases,  see  BHIs  and 
Notej^  Cent  Dig.  H  407-410;   Dee.  Dig.  | 

2.  Bills  aru  Notes  <{  166*)— NEOOTiASLa 
Note— "Fixed  ob  Deteeminable  Time." 

Under  the  uniform  negotiable  iuatrument 
act  an  instrument  to  be  negotiable,  must  be 
payable  on  demand  or  at  a  fixed  or  determina- 
ble time,  and  a  fixed  or  determinable  time,  with- 
in the  meaning  of  that  act,  la  when  the  Instru- 
ment provides  for  a  fixed  period  after  date,  on 
or  before  a  fixed  or  determinable  future  time, 
specified  therein,  or  on  or  at  a  fixed  time  after 
the  occurrence  of  a  specified  event  which  is 
certain  to  happen,  tiiongh  the  time  of  happen- 
ing be  uncertain. 

[Etd.  Notftr-For  other  cases,  see  BtUs  and 
Notes.  Cent  Dig.  H  407-410;  Dec.  Dig.  I 
155.» 

For  other  deflnitloos,  see  Words  and  Phrasea, 

VOL  8.  p.  2831.] 
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S,  FLKADXHa  (I  849*)— JrOGMXITT  ON  PUAD- 
XNOB. 

Where  a  petition  alleges  defects  in  the  ex- 
ecution of  a  note,  occasioned  by  motual  mis- 
take of  the  parties,  and  the  answer  admits  the 
defects,  it  is  not  error  tot  render  jadgment  on 
.  the  pleadings,  reforming  the  aame. 

[Kd.  Note.— For  other  cases,  see  Heading, 
Cent  Dig.  H  1067-106&;  Dec.  Dig.  |  849.*] 

CommlBaloners*  Opinion,  DlTision  No.  1. 
Error  from  District  Court,  Ofelahoma  Coun- 
ty ;  George  W.  Clark,  Judge. 

Action  by  Ferd  Pocht  against  Mrs.  Frank 
De  Groat  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

B.  H.  Towne^  of  OUafaooia  dtr,  for  plain- 
tiff In  ertot.  Everest,  Smith  &  Oampbell. 
«C  Oklahoma  City,  for  defendant  in  error. 

BOBfiRTSON,  a  On  Hay  11»  ISU,  Mis. 
Frank  De  Groats  plaintiff  in  error,  mad^ 
encoted,  and  dellTered  to  Mrs.  BL  A.  Fostra 
three  promissory  notes,  payable,  respective- 
ly, in  Biz,  seven,  and  eight  months  from  date; 
it  is  alleged  in  the  petition  that  by  mistake 
the  amount  for  which  the  first  note  was  giv- 
en, to  wit,  $60,  was  omitted,  and  no  definite 
sum  was  nameid,  and  plaintiff  prays  that  the 
same  be  reformed  and  the  proper  sum  insert- 
ed; -  the  other  notes  were  in  the  sum  of  $50 
each,  and  all,  save  as  to  tbia  time  tl^  tall 
due,  read  as  follows: 

'WJOO.  May  U.  19ia  7  months  after 
date,  for  value  received,  I,  we,  or  dth«r  of 
us,  jointly  and  severally,  walvhig  grace  and 
IffOtest,  promise  to  pay  to  the  order  of  Mrs. 
M.  A.  Foster,  at  the  Oklahoma  City,  fifty 
dollars,  with  Interest  at  the  rate  of  8  per 
omt  per  annum,  payable  annoally  until  paid. 
The  Interest,  if  not  paid  annually,  to  be- 
come as  principal,  and  bear  the  same  rate  of 
interest  The  Indorsen,  guarantors,  and  as- 
slgnors,  severally  waive  presentment  for  pay- 
ment protest  and  notice  of  protest  thereof, 
for  nonpayment  of  this  note,  and  consent 
that  the  time  of  payment  may  be  extended 
without  notice.   Mrs.  Frank  De  Groat 

"Indorsed:  Fay  to  Ferd  Fodit  Mrs.  M. 
A.  Foster." 

The  petition  further  allies  that  a  chattel 
mortgage,  on  Certain  personal  property,  was 
given  to  secure  the  payment  of  the  notes; 
that  default  in  payment  has  been  niade ;  and 
prays  for  the  reformation  of  the  first,  and 
for  Judgment  on  aU  tbre^  notes,  and  for 
foreclosure  of  the  chattel  mortgage,  and 
other  proper  relief. 

The  amwer  of  Mrs.  De  Groat  contains: 
First  a  general  denial,  and  In  addition  ad- 
mitted, "Being  indebted  to  said  Foster  in  the 
sum  of  $150  evidenced  by  three  notes  for  $S0 
each,  due,  respectively,  on  the  11th  day  of 
November,  and  December,  1910,  and  January, 
1911 ;"  and  further  alleges  that  she,  on  No- 
vember 7. 1910,  had  been  gaml^eed  in  a  cer- 
tain cause  pending  In  the  Justice  of  the  peace 
court  wherein  iHolt«diue  Bros,  were  plain- 


tiffs, and  Mrs.  M.  A.  Foster,  the  iwyee  named 
in  said  notes,  was  defoMlant  ftnd  that  In 
pursuance  of  such  garnishment  proceedings, 
she  had  answored  to  the  effect  that  she  was 
Indebted  to  said  payee  in  the  sum  of  $160 
for  the  three  notes  hereinbefore  mentioned, 
and  that  by  virtue  of  said  answer,  the  Jus- 
tice bad  ordered  her  to  pay  said  sum  into 
court,  to  be  applied  to  the  payment  of  the 
plaintiff's  Judgm^t  in  the  cause  pending  In 
the  Justice  of  the  peace  court  She  further 
alleged  that  the  notes  were  nonnegotiable ; 
that  she  had  no  notice  of  their  transfer  from 
Mrs.  Foster  to  Focht;  that  Holtschue  & 
Holtzchue  were  necessary  parties  defoidant 
to  the  action;  and  prayed  that  they  be 
brought  in  as  such,  and  that  she  be  awarded 
Judgment  for  her  coats.  Plaintiff  replied  by 
general  denial,  and  latw  filed  a  motion  for 
Judgmoit  on  the  pleadings,  which,  coming  on 
to  be  heard,  was  snstalned,  and  the  first 
note  was  r^ormed  as  prayed  for,  (m  the  ad- 
missions of  d^endantVi  answw,  and  judg- 
ment for  the  full  amount  was  oitwed,  and 
the  chattel  mortgage  ordered  foreclosed,  and 
for  costs.  Defendant  con^lains  of  said 
dw  and  Judgmmt,  and  toings  error  to  re- 
verse  the  same. 

[1]  The  first  assignment  of  ennr  raises  the 
question  of  the  n^otlablliiy  of  the  notes 
sued  on ;  and  i^aintlff  in  error  contrads  that 
the  dense  thc^^  whiCh  reads  as  follows, 
"The  Indorsers,  guarantors,  and  assignors 
severally  «  *  •  consent  that  time  of  pay- 
ment may  be  extended  without  notice,"  de- 
stroys Uie  negotiability  of  said  notes,  and 
discusses  this  propoidtion.  In  an  Interesting 
manner,  in  an  elaborate  brief,  In  which  the 
authorities  are  reviewed  at  length.  We  do 
not  feel,  howero-,  that  we  are  at  liberty  to 
dwell  on  this  subject,  for  that  Mr.  Justice 
Kane,  in  Missouri-Lincoln  Trust  Co.  v.  Long, 
81  Obi.  1,  120  Pac.  291,  has  settled  the  ques- 
tion against  the  ccmtentlon  of  counsel  for 
plaintiff  in  error;  and  we  acc^t  the  opin- 
ion In  that  case  as  the  law  in  this  state  on 
this  question.  We  are  not  unmindful  of  the 
fact  that  In  the  Long  Case,  supra,  the  note 
was  given  In  the  Indian  Territory  prior  to 
statehood,  and  before  the  uniform  negotia- 
ble instrument  act  was  passed;  but  we  do 
not  lose  Bight  of  the  fftct  that  the  rule  of 
law  announced  In  that  case  would  and  should 
have  been  precisely  the  same  had  the  note 
sued  on  been  given  after  the  adoption  of  the 
uniform  negotiable  Instrument  law. 

[2]  Under  this  act  an  Instrument  to  be 
negotiable,  must  be  payable  on  demand  or  at 
a  fixed  or  determinable  time,  and  a  fixed  or 
determinable  time,  within  the  meaning  of 
that  act  Is  when  the  Instrument  provides  for 
a  fixed  period  after  date,  or  on  or  before  a 
fixed  or  determinable  future  time,  specified 
therein,  or  on  or  at  a  fixed  time  after  the  oc- 
currence of  a  specified  event  which  is  certain 
to  hapi>en,  though  the  time  of  happening  be 
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QncatBin.   Ooinp.  Laws  1909,  ||  4486,  44S9. 

As  Is  pointed  out  ty  counsel  tot  def»idant 
In  error  In  tbelr  brief  that,  notwltlistandlDg 
flw  note  In  tbe  Long  Case,  supra,  was  given 
in  tlie  Indian  Terirtory  before  statebood,  yet 
this  court,  in  determining  Ita  negotiability, 
foUowed  tbe  law  merchant  and  the  modem 
decisions  constroing  tbe  same.  And  as  was 
said  in  Union  Stock  Tarda  Nat.  Bank  t. 
Bolan,  14  Idaho,  87,  93  Pac.  608,  125  Am. 
St  Rep.  146:  "We  may  note  in  passing  that 
the  uniform  instrument  law  Is  in  snbstance 
merely  a  codification  of  the  law  merchant  on 
the  subject'* — and,  this  being  true,  it  neces- 
sarily follows  that  decisions  of  courts,  based 
on  the  law  merchant,  are  applicable  to,  and 
controlling  of,  tbe  questions  arising  under 
the  uniform  negotiable  instrument  act 

Tbe  opinions  in  the  cases  dted  in  Missou- 
ri-Iducoln  Trust  Go.  t.  Long,  supra,  by  Jus- 
tice Kane,  are  nearly  all  based  on  the  uni- 
form negotiable  Instrument  act,  and  are  not 
only  highly  persuasiTe  In  their  reasoning, 
bat,  as  we  view  It,  are  binding  on  us  as  au- 
thorities. To  hold  otherwise  would  be  un- 
warranted, and  would  tend  to  defeat  the 
very  purpose  of  the  act  The  notes  being 
negotiable,  It  necessarily  follows  that  Holtz- 
cbue  Bros,  were  not  proper  parties,  inas- 
much as  garnishment  proceedings  could  not 
be  based  on  them.  See  section  6725,  Oomp. 
Laws  1909.  Ferd  Focht,  the  owner  of  the 
notes  at  the  time  the  suit  was  filed  and 
tried  In  the  Justice  of  the  peace  court,  was 
not  a  party  to  said  action,  and  Mrs.  De 
Qroat  was  bound  to  have  knowledge  of  tbe 
negotiability  of  the  notes,  and  should  have 
protected  herself  by  proper  allegations  in 
her  garnishee  answer.  Focht  was  not  re- 
quired to  give  notice  of  the  transfer  of  the 
notes  to  him  by  Mrs.  Foster ;  neither  was  he 
required  to  take  notice  of  the  pendent?  of 
the  action  and  tbe  garnishment  proce^ngs 
in  the  Justice  of  the  peace  court  Tbe  ad- 
misdon  of  plalntifl  in  error,  in  her  answer 
in  tlie  trial  court  to  the  effect  tliat  "she 
promised  to  pay,  six  months  after  dat^  $50, 
with  Interest  at  8  per  cent,"  and  the  fur- 
ther admission  that  slie  was  indited  to  Mrs. 
Foster,  as  was  *^denced  by  throe  notes  for 
f 00  each,"  and  Qtage  20^  ease-made)  "which 
notes  ar«  Uw  very  same  identleal  notes  sued 
on  in  the  present  action,"  efEectually  dispos- 
es of  thQ  contention  that  the  court  erred  in 
ordering  a  lefonnation  at  the  first  note. 

[3]  The  allegation  at  plainttfTs  petition,  re- 
dtlttg  tbe  mistake  In  the  encattmi  of  tbe 
note,  was  not  snffldent  antborll7  to  author- 
ise the  court  in  ordering  a  reformati<m;  but 
these  allegations,  aided  by  tlie  admissltHU  of 
the  answer,  Justify  tally  the  action  at  Che 
court 

The  questions  of  negotiability  of  the  notes 
In  qnestion  hsTlng  been  disposed  of.  It  be- 
comes unnecessary  to  give  further  considera- 
tion to  tbe  other  alleged  errors,  as  the  dla- 


posltton  of  the  first  aarignmwit  faUy  dlspos* 
es  at  the  otbers. 

Mo  error  appearing  In  tlie  record.  It  fol- 
lows that  the  Judgment  of  tbe  district  cdort 
of  Oklahoma  oonnty  should  be  afltoned. 

FEB  CURIAM.   Adopted  In  vhola 


WAVOa  y.  OUTHRIB  GAS,  UOHT,  FUEL 

ft  IMPBOVBUBNT  CK>.t 
(Supreme  Court  of  (^Ishoma.    Jan.  7,  l&lS.) 

(SyUaiiu  hy  tk9  dowrt.) 
"L  LdOTATioN  OT  Actions  (|  06*)— Pxbsonai. 
Injubibs. 

An  aetitm  for  damages  for  personal  inju- 
ries, being  BD  action  for  injnry  to  tbe  rights  of 
a  iwrsoD,  not  ariaioK  on  contract,  is  governed 
by  the  third  sttbdiTlAon  of  section  666(K  Comp^ 
Lews  190^  and  must  be  brooiht  within  two 
years  after  the  causa  of  acdon  aboil  have  ac- 
crued. 

[Bd.  Note. — For  other  cases,  see  limitation  of 
Actions,  Cent  H  299-W6;   Dea  Dig-  1 

65.*] 

2.  Ldotatior  OT  Aonons  Q  104*)— Fuunu- 

UNT  GoNOBALimra— BmoT. 

Fraudulent  concealment  ccnisdtutes  an  im- 
plied exception  to  the  statute  of  UmltationB, 
and  a  party  who  wrongfully  conceals  material 
facts,  and  thereby  prevents  a  discovery  <A  his 
wrong,  or  tbe  fact  that  a  cause  of  acti<m  has 
accrued  against  him,  is  not  allowed  to  take 
advantage  of  his  own  wrong  1^  pleading  the 
statute,  the  purpose  of  wmch  Is  to  prevent 
wrong  and  fraad. 

[Sd.  Mote.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  fj  611-513;  Dec  EMg.  | 
104.*] 

a  LiuiTATioN  OT  Actions  d  1M*>— S^uon- 

LBNT  OONOXAUrBNT— AfFXRHATIVS  AOT. 
The  mere  failure  to  disdose  that  a  cause 
of  action  exists  Is  not  suffideat  to  prevent  the 
running  of  tbe  Statute.  There  must  be  some- 
thing more;  some  actual  artifice  to  prevent 
knowledge  of  tbe  fact;  some  affirmatlTe  act  of 
concealment  or  some  misrepresentation  to  ex- 
clude suspicion  and  prevent  inquiry. 

[Ed.  Mote.— For  other  cases,  see  Limitation  of 
A^ons,  Cent  Dig.  H  611-513;   Dea  Dig.  | 

Commissioners'  Opiolon,  Division  Mo.  L 
Appeal  from  District  Court,  Logan  Gonn^; 
A.  H.  Huston,  Judge. 

Action  by  Le  Roy  B.  Wangh  against  the 
Guthrie  Gas,  Light,  Fuel  &  Improvement 
Company  .for  damages  for  iKrsonal  Injury. 
From  a  Judgment  in  fftvor  of  de^dant, 
plalntUt  appeals.   Berarsed  and  remanded. 

Joseph  Wisby,  J<An  A.  Bemy,  and  G.  G. 
Homor,  all  of  Guthrie,  for  plaintiff  In  error. 
Dal^  Blerw  &  H^ler,  of  Guthrie,  for  de- 
f^dant  in  nror. 

SHARP,  a  Plaintirs  petition,  filed  in 
the  district  conrt  of  Logan  county,  June  7, 
1910,  charged  that  defendant  company  was 
on  April  7,  1907,  engaged  In  the  business  of 
supplying  artificial  gas  to  the  residents  of 
tbe  city  of  GothriCt  for  use  in  tb^  resi- 
dences and  places  of  business,  and  as  such 
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had  constructed  its  gas  pipe  lines  and  oth- 
er equipment  throngboat  said  dty;  that 
plaintiff  was  a  merchant  and  occupied  the 
ground  floor  room  of  a  certain  store  build- 
ing at  No.  114  West  Harrison  avenoe  In  said 
dty ;  that  said  store  building  was  piped  for 
and  supplied  with  water  received  through 
the  water  supply  line  of  the  waterworks 
of  said  dty;  that  the  defendant  company's 
gas  line  was  constructed  In  the  alleyway 
at  the  rear  of  said  building,  in  dose  proxlm- 
with  and  near  the  water  supply  line; 
and  that,  by  permitting  its  said  gas  line 
to  become  out  of  repair  to  an  extent  that 
gas  escaped  th^eArom  at  a  point  near  the 
water  supply  line  In  the  rear  of  plalntUTa 
building,  said  gas  was  transmitted  along, 
to,  and  under,  the  building  occupied  by  plain- 
tiff, and  there  caused  to  be  Ignited  and  ex- 
ploded, whereby,  and  on  account  of  which 
wrongful  and  n^llgent  acts,  plaintiff  sus- 
tained permanent  and  serious  physical  In- 
juries as  described  in  said  petition.  Antic- 
ipating the  plea  of  limitations,  plaintiff 
sought  to  avoid  that  defense  by  charging 
that  defendant  was  a  public  service  corpo- 
ration, and  that  there  devolved  upon  It, 
under  and  by  virtue  of  Its  franchise  and 
by-laws,  the  high  responsibility  of  keeping 
Its  pipe  line  and  appliances  In  good  repair, 
etc.;  that  this  dnty  was  one  owing  not  only 
to  Its  patrons,  bat  to  the  public  in  general ; 
that,  notwithstanding  the  duties  and  obli- 
gations du6  and  owing  by  defendant.  It 
wholly  fiiiled  to  perform  them  In  the  above 
particulars,  and  further  willfully,  and  after 
the  date  of  said  acddent,  concealed  the  focts 
connected  therewith  from  plaintiff  and  all 
persons  actios  for  and  In  his  behalf.  The 
petition  alleged:  "That  the  defendant.  In 
order  to  conceal,  and  In  the  act  of  conceal- 
ing, the  said  facts  of  the  cause  of  said  ex- 
plosion from  the  plaintiff,  at  and  for  some 
time  tboreafter  was  guilty  of  wrongful,  im- 
moral, and  unlawful  conduct  as  follows, 
vis.:  By  that  of  one  of  Its  officers,  agents, 
or  onploytis,  one  whose  name  is  unknown 
to  the  plaintiff.  Immediately  after  said  ex- 
plosion presenting  himself  at  said  building 
and  preventing  divers  persons,  who  were 
friends  and  representatives  of  the  plaintiff, 
from  entering  said  building  and  making  any 
investigations  whatever  as  to  the  cause 
thereof,  and  then  and  there,  by  words,  signs, 
and  gestures,  unknown  to  the  plaintiff  lead- 
ing the  plaintlfTs  said  friends  and  repre- 
sentatives to  bdleve  that  bis  action  was  in 
order  to  protect,  and  for  the  purpose  of  pro- 
tecting, the  Interest  of  property ;  by  the  de- 
fendant, subsequent  to  said  explosion;  and 
further  by  preventing  Its  said  officers, 
agents,  and  employes  from  disdoslng  any 
facts  of  the  cause  thereof  to  persons  other 
than  the  officers,  agents,  and  employes  of 
the  defendant;  and  by  the  defendant  mak- 
ing, and  causing  to  he  made,  false,  ficti- 
tious, and  traodulent  reports  as  to  the  cause 
of  Mid  e^osUm— all  of  whldi  was  done 


by  the  defendant  for  the  pnrpose  of  leading 
this  platntlfl  to  believe  that  said  explosion 
was  not  caused  by  the  escape  of  artificial 
gas  from  the  defendant's  gas  lines."  It  was 
further  charged  that  plaintUf  had  made  dili- 
gent efforts  to  discover  the  cause  of  the  ex- 
plosion by  making  inquiries  from  the  of- 
ficers and  emi^oyte  of  the  defendant,  and 
from  other  persons,  and  by  examination  of 
the  premises  and  lines  of  the  d^endant  com- 
pany, but  was  wholly  unable  to  discover 
the  cause  thereof  until  within  one  month  of 
the  date  of  filing  his  petition. 

[1]  The  suffidency  of  the  petition  was  at* 
tacked  by  demurrer;  the  defendant  specific- 
ally  pleading  the  two-year  statute  of  limita- 
tions. The  demurrer  was  sustained.  Plain- 
tiff electing  to  stand  on  the  suffidency  of 
his  petition,  judgment  was  rendered  for  the 
defendant;  and,  from  this  Judgment,  an  ap- 
peal has  been  prosecuted.  The  statute  of 
limitations  applicable  Is,  we  think,  the  third 
subdivision  of  section  65S0,  Comp.  Laws 
1909,  which  provides  that  an  action  for  the 
injury  to  the  rights  of  another,  not  arising 
on  contract,  and  not  therein  enumerated, 
shall  be  brought  within  two  years  after  the 
cause  of  action  shall  have  accrued.  Atchi- 
son, T.  &  S.  F.  Ry.  Go.  v.  King,  31  Kan. 
708,  3  Faa  DOS;  Missouri,  K.  &  T.  Ry.  Co. 
V.  Wilcox,  32  Okl.  51.  121  Pac.  666. 

[2, 3]  Plaintiff's  injury  was  sustained 
more  than  two  years  before  the  bringing  of 
the  action,  so  that,  unless  the  alleged  fraud* 
ulent  concealment  by  defendant  of  the  facts 
serves  to  postpone  the  oporaUon  of  the  stat- 
ute, plaintiff's  cause  of  action  was  bar- 
red by  limitations.  This  Is  the  sole  remain- 
ing question  presented  for  our  determina- 
tion. The  statute  contains  no  exception  of 
the  kind;  and,  the  action  not  being  predi- 
cated upon  fraud,  that  provision  of  the  stat- 
ute, authorizing  suit  to  be  commenced,  in 
an  action  tot  rdlef  on  the  ground  of  fraud, 
within  two  years  after  the  discovery  of  the 
fraud,  does  not  apply.  The  first  three  sub- 
divisions of  section  5550,  Comp.  Laws  1909, 
are  identical  with  the  same  numbered  pro- 
visions of  section  6610,  General  Statutes  of 
Kansas  1909.  It  does  not  appear,  from  an 
examination  of  the  authoriUea  that  we 
have  made,  that  the  exact  question  here  pre- 
sented was  ever  before  the  Supreme  Court 
of  Kansas  prior  to  the  adoption  by  the  ter- 
ritorial Legislature  of  the  above  part  of  the 
statute,  though  In  the  early  case  of  Voss 
V.  Bachop,  5  Kan.  69,  we  find  that  the  Su- 
preme Court  of  that  state  refused  to  per- 
mit the  plea  of  the  statute  of  llmitatloira 
in  bar  of  an  action  brought  by  a  client 
against  an  attorney  for  money  collected  and 
not  accounted  for.  The  court,  speaking 
through  Kingman,  C  J.,  held  that,  the  al- 
legations of  the  petition  charging  that  de- 
fendant, by  his  own  misrepresentations,  had 
prevented  a  demand  being  made  on  him,  said 
defendant  was  estopped  by  his  own  acts 
from  setting  up  the  statute,  and  cited  in 
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snpport  of  Its  position  the  case  of  Way  t. 
OntUng,  20  N.  H.  190,  a  case  not  Involvliig 
any  professional  or  fidndary  relatlonahlp. 
In  quoting  from  tbe  latter  case  ttae  court 
said:  "The  principle  of  natural  justice 
and  of  positive  law  that  precludes  a  party 
from  deriving  a  benefit  from  his  own  wrong 
has  from  an  early  period  been  ai^Ued  by 
courts,  both  of  law  and  eqnlty,  to  the  con- 
struction of  tbe  statute  At  limitations.  It 
has  acrordlngly  been  repeatedly  held  that 
a  party  not  be  protected  by  tbe  lapse 
of  time  during  which  he  has,  by  bis  own 
fraad.  prevented  the  party  whom  be  has 
injured  from  assnting  his  rights  at  law, 
and  that  he,  against  whom  the  statute  bar 
Is  Interposed,  may  avoid  It  by  showing  that 
he  has  been  kept  in  Ignorance  of  bis  claim 
till  within  the  period  limited  by  law  for 
bringing  his  suit  by  the  frandurent  prac- 
tices of  tbe  party  setting  up  tbe  d^enae.' " 
Hie  question,  in  a  somewhat  dianged  form, 
was  again  before  the  Supreme  Court  of 
Kansas  In  McMuUen  v.  Wlnfleld  BIdg.  & 
Loan  AssX  64  Kan.  298,  67  Pac.  892,  S6  K 
R.  A.  924.  91  Am.  8t  Bep.  236.  There  the 
default  was  made  more  than  six  years  prior 
to  the  commencement  of  the  action ;  but  it 
was  charged  that  the  secretary  of  tbe  com- 
pany artfully  and  fraudulently  concealed 
his  misappropriations  by  making  taiae  en- 
tries, etc.,  in  the  books,  and  that  the  associ- 
ation had  no  knowledge  of  his  wrongful  and 
fraudulent  acts  until  shorUy  before  bringing 
Its  action.  It  was  observed  by  the  court: 
"Did  the  fraudulent  concealment  interfere 
with  tbe  operation  of  the  statute  of  limita- 
tions? Did  the  cause  of  action  accrue  when 
the  fraud  was  committed,  or  not  until  tbe 
fraudulent  conduct  and  defaults  were  dis- 
covered? Oourts  of  equity  have  been  hold- 
ing that.  Independent  ot  -a  statutory  provi- 
sion, tbe  defendant's  fraud  and  concealment 
of  a  cause  of  action  will  postpone  the  run- 
ning of  tbe  statute  of  limitations  until  such 
time  as  the  plaintUT  discovers  tibe  fraud, 
and  this  upon  the  theory  that  the  defend- 
ant, baving  by  his  own  wrong  and  fraud 
prevented  tbe  plaintiff  from  bringing  bis 
action,  cannot  take  advantage  of  bis  own 
wrong  hy  seMlng  up  tbe  statute  as  a  de- 
fense. Some  antborltles  confine  this  mle  to 
proceedings  In  courts  of  equity,  but  bold 
that  at  law  neither  fraud,  concealmoit,  nor 
otha  drc&mstance  will  affect  tbe  opuntlfm 
of  the  Btatnte^  unless  It  is  expressly  pro- 
vided for  by  statute.  Tbe  weight  of  au- 
thority in  this  country  and  In  England  ap- 
plies the  rule  to  actions  at  law  as  weiQ  as 
to  snits  In  equity.  In  Bailey  ▼.  Glover,  21 
WalL  842  [22  L.  Bd.  638],  Mr.  Justice  Mil- 
ler, In  holding  that  concealed  frand  was  an 
implied  «Eceptlon  to  the  statnts  of  limita- 
tions, equally  appllcabl*  to  suits  at  law  as 
well  as  In  equl^,  said:  'Statutes  of  limita- 
tions are  intended  to  prevent  frauds,  to  pre- 
vent parties  from  asserting  rights  after  a 
lapse  ot  time  bad  deitnved  or  Impttlrea 


the  evidence  which  would  show  tbat  such 
rights  never  existed,  or  had  been  satisfied, 
transferred,  or  extb^ulshed.  If  they  ever 
did  exist  To  hold  that  by  concealing  a 
fraud,  or  by  committing  fraud  in  a  manner 
that  it  concealed  itself  until  such  time  as 
the  party  committing  tiie  fraud  could  plead 
the  statute  of  limitations  to  protect  it.  Is 
to  make  the  law  which  was  designed  to  pre- 
vent fraud  tbe  means  by  which  It  Is  made 
successful  and  secure.'  See,  also,  Hunson 
V.  Hallowell,  26  Tex.  476,  84  Am.  Dec  682; 
Bosenthal  v.  Walkor,  111  V.  B.  186.  4  Supl 
Ct  882  [28  li.  Ed.  895] ;  Traer  v.  Clews,  IIS 
U.  S.  628.  6  Sup.  Ot  165  [29  L.  Ed.  467] ; 
Lleberman  v.  Bank  [8  DeL  Ch.  229]  40  AtL 
382;  Lleberman  v.  First  Nat  Bank,  2  Pen- 
newlll  (Del.)  416,  45  Aa  901  [48  L.  R.  A. 
514],  82  Am.  8t  Rep.  414;  Sparks  v.  Farm- 
ers' Bank.  8  DeL  Ch.  274 ;  Moore  v.  Waco 
Bldg.  Ass*n,  19  Tex.  Oiv.  App.  68.  46  a  W. 
974 ;  19  Am.  ft  Eng.  Bncy.  of  Law  (2d  Ed.) 
245." 

Atchison,  T.  ft  S.  r.  By.  Go.  t.  Atdilaon 
Orain  Go.  (Kan.)  70  Pac.  933,  was  an  action 
to  recover  damages  for  wrongful  discrimina- 
tion in  fright  rates.  It  was  held  that  con- 
cealment and  fraud  comtitnted  as  implied 
exception  to  tbe  statute  of  limitations,  and 
that  a  party  who  wrongfully  concealed  ma- 
terial facts,  and  tbw^y  prevented  a  dls- 
cov^  of  bis  wrongs  or  tbe  fact  Uiat  a  cause 
of  action  had  accrued  against  bim,  would 
not  be  allowed  to  take  advantage  of  bis  own 
wrong  by  setting  up  the  statute  Qte  design 
of  vrtiidi  was  to  prevoit  wrong  and  fraud. 
A  rehearing  being  granted.  It  was  bdd  (68 
Kan.  680,  76  Paa  1061. 1  Ann.  Oaa.  639)  that, 
although  the  defendant  succeeded  In  conceal- 
ing tbe  fact  of  Its  discnmlnatl<m  from  plain- 
tiff until  less  than  18  numtbs  prior  to  the 
filing  of  tbe  petition,  no  ground  for  post- 
poning tbe  operation  of  the  statute  was 
shown.  A  vigorous  dlsseutlng  opinion,  how- 
ever, was  filed  by  Johnston,  GL  J.,  In  irtdch 
a  great  number  of  autborltles  are  dted  as 
sustaining  tbe  tbrmer  position  of  the  court 
The  mle  announced  in  the  majority  oiAnlon 
has  since  been  followed  In  Stemrt  v.  Bank, 
68  Kan.  766.  76  Pac.  1065;  Beckham  v.  Burr- 
ton  State  Bank,  68  Kan.  838,  75  Pac.  USS; 
McAllister  et  oL  V.  Fair,  Adm'r,  et  aL,  72 
Kan.  683,  630,  84  Pac.  112,  8  Li  B.  A.  (N.  S.) 
T26, 116  Am.  St  R^  283,  7  Ann.  Gas.  073; 
Baxter  t.  Kraus^  79  San.  801.  lOL  Pac.  467. 
23  li.  B.  A.  (N.  S.)  647;  Gaspar  v.  Lewln.  82 
Kan.  004,  ffi!7,  109  Pa&  667.  We  are  not 
concluded,  however,  by  these  opinions,  all 
of  them,  save  Voss  t.  Badioi^  supra,  bdng 
rendered  subsequent  to  tbe  adoption  of  tbe 
statute.  Barnes  ▼.  Lynch  et  oL,  9  OkL  156; 
50  Pac.  996. 

Tbe  first  authoritative  application  of  ttils 
principle  to  courts  of  law  found  nconrage- 
ment,  if  not  origin.  In  tbe  language  of  Lord 
Mansfl^  in  Bree  v.  Holbech.  2  Doug.  664 
(99  Eng.  Rep.  K.  B.  416),  where  it  was  ob- 
■urred:  *U3ieii«  moj  be  cases  wbMx  fraud 
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will  take  out  of  the  statute  of  limitation." 
In  answer  to  the  charge  frequently  made  by 
different  courts  that  the  expression  was  mere 
dictum,  it  was  said  hy  Story,  3.,  in  Sher- 
wood T.  Sutton,  5  Mason,  143,  Fed.  Gas.  No. 
12,7S!:  "It  is  by  no  means  a  Just  repre- 
sentation of  this  case  to  consider  this  lan- 
guage as  a  m^  dictum  of  Lord  Mansfield. 
He  must  be  understood  to  hare  Qioken  In 
the  name  of  the  court;  and  the  leave  grant- 
ed to  the  plaintiff  to  amrad  and  reply  fraud 
in  the  defendant  Is  proof  that  the  court  en- 
tertained no  doubt  upon  the  principal  point" 
It  is  said  by  this  learned  Judge  In  the  opin- 
ion that  the  rule  announced  by  Lord  Mans- 
field has  often  been  decided,  both  at  law  and 
in  eqnlty,  since  Its  decision,  and  has  never 
been  denied  In  E!ngland.  Judge  Story's  opin- 
ion contains  a  complete  review  of  the  author- 
itles*  both  In  England  and  America,  up  to 
the  time  of  Its  rendition.  It  contains  a 
strong  and  able  presentation  of  the  law,  to 
which  little,  if  anything,  except  in  the  way 
of  subsequent  authorities,  could  be  added. 
After  reviewing  the  EkigUsh  authorities,  it 
is  said  that,  with  one  exception  (Troup  v. 
Bz'rs  of  Smith.  20  Johns.  [N.  T.]  33).  the 
American  cases  are  in  omformlty  with  the 
rule  announced  in  Bree  v.  Holbech.  Among 
the  leading  cases,  and  one  dted  by  Justice 
Story,  Is  First  Massachusetts  Turnpike  Cor- 
poration V.  Field  et  aL,  3  Mass.  201,  3  Am. 
Dec.  124,  decided  at  a  time  when  Parker,  J., 
Sedgwick,  J.,  and  Parsons,  G.  J.,  were  all 
members  of  tliat  conrt,  and  to  which  the  two 
latter  gave  expression  of  their  views  in  the 
oidulon;  both  referring  to  the  early  Eng- 
lish case  of  Bree  v.  Holbech,  supra.  The 
fbrmer  In  the  opinion  said:  "Is^  this  an  an- 
swer (plea  of  limitations)  which  ought  to  be 
deemed  satisfttctory  in  a  court  of  Justice? 
I  think  not  If  it  should,  every  man  would 
be  screened  from  making  satisfaction  for  in- 
juries resulting  from  the  fraudulent  execu- 
tion of  his  contracts,  If  his  fraud  was  at- 
tended with  such  circumstances  of  artful 
concealment  as  to  elude  detection  until  after 
a  lapse  of  more  than  six  years."  While  it  is 
said  by  Parsons,  C.  J. :  "The  delay  of  bring- 
ing the  suit  is  owing  to  the  fraud  of  the  de- 
fendant and  tbe  cause  of  action  against 
bim  ought  not  to  be  considered  as  having 
accrued  until  the  plaintiff  could  obtain  the 
knowledge  tliat  he  bad  a  cause  of  action.  If 
this  knowledge  is  fraudulently  concealed 
from  him  by  the  defendant,  we  should  violate 
a  sound  rule  of  law,  If  we  permitted  the  de- 
fendant to  avail  himself  of  his  own  fraud." 

In  Traer  v.  Clews,  115  V.  S.  628,  6  Sup. 
OL  IDS,  29  L.  Bd.  467,  the  plea  set  up  the 
bar  prescribed  by  tiie  second  section  of  the 
Bankruptcy  Act,  b^g  section  6057  of  the 
Revised  Statutes,  which  declared:  "No  suit, 
eitho'  at  law  or  in  equity,  shall  be  main- 
tained In  any  court  between  an  assignee  in 
bankruptcy  and  a  person  claiming  an  ad- 
verse Interest  touching  any  property  or  rights 
of  property  transferable  to  or  vested  in  such 
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assignee,  unless  brought  within  two  years 
from  the  time  the  cause  of  action  accrued 
for  or  against  such  assignee."  In  answer  to 
the  plea  of  the  statute,  various  acts  of  fraud- 
ulent concealm«it  were  charged.  The  court 
observed  that  the  case  was  substantially  the 
same,  so  far  as  the  question  then  before  It 
was  concerned,  as  Bailey  v.  Glover,  21  Wall. 
342,  22  Li  Ed.  636  (dted  la  McMuUen  V.  Wln- 
fleld  Bldg.  &  Loan  Ass'n,  supra),  and  atten- 
tion was  there  called  that  the  case  of  Bailey 
V.  Glover  had  never  been  overruled,  doubted, 
or  modified  by  that  court;  but  on  the  con- 
trary, In  Rosenthal  v.  Walker,  111  U.  8,  ISS. 
4  Sup.  Ct  382,  28  L.  Ed.  396,  It  was  reaf- 
firmed, and  was  dlstlngiiished  from  the  case 
of  Wood  V.  Carpenter,  101  U.  S.  135,  25  L, 
Ed.  807,  relied  on  by  the  appellants,  and  con- 
cluded by  holding  that  upon  the  pleadings 
and  evidence,  the  suit  was  not  barred  by  the 
limitation  prescribed  in  section  6057  of  the 
Bevlsed  Statutes.  It  will  be  noted  that  the 
foregoing  statute  contains  no  exception  or 
provision  for  tolling  the  statute.  An  able 
and  scholarly  presentation  of  the  case  is 
presented  in  Munson  v.  Hallowell,  26  Tex. 
475,  84  AuL  Dec.  582,  where  all  of  the  early 
authorities,  both  Eiiglish  and  American,  are 
reviewed. 

In  Texas,  as  with  us  (section  5542,  Comp. 
Laws  1909),  the  distinctions  between  actions 
at  law  and  suits  In  equity  are  aboU^ed. 
The  court  arrived  at  the  conclusion  that» 
there  being  no  distinction  In  that  state  be- 
tween legal  and  equitable  remedies,  It  fol- 
lowed, as  a  question  of  legislative  Intention 
In  the  adoption  of  the  statutes  of  limitation, 
that  the  fraudulent  concealment  by  a  de- 
fendant of  the  litigation  would  prevent  the 
statute  from  running  against  the  plaintiff. 
It  was  said:  "The  fact  that  we  have  no  dis- 
tinction In  our  courts  between  legal  and 
equitable  remedies.  Instead  of  repeUlng  thts 
uniform  construction  that  has  been  given  to 
the  statute,  would  seem  to  afford  a  still 
stronger  reason  for  leading  with  us  to  Its 
adoption.  For  If,  as  it  Is  Justly  said,  there 
is  no  distinction  of  this  character  in  our  Ju- 
dicial ^stem,  and  the  statute  must  there- 
fore be  regarded  as  binding  upon  the  courts, 
whether  In  the  exercise  of  their  functions  as 
legal  or  equitable  tribunals,  is  It  not  a  legit- 
imate conclusion  that  the  Legislature,  hav- 
ing adopted  the  statute  as  the  rule  of  de- 
cision for  a  tribunal  administering  both  legal 
and  equitable  remedies,  must  have  Intended 
to  have  adopted  It  as  well  with  reference 
to  the  construction  mevlonsly  placed  upon  it 
In  equity  as  at  law,  if  the  case  before  the 
court  appropriately  required  It?  If  not,  the 
mere  Hct  that  legal  and  equitable  powers 
have  been  blended,  wltti  us,  in  a  single  tri- 
bunal, cuts  a  party  off  from  a  remedy  to 
which  we  would  be  oitltled  nnder  the  same 
statute,  if  legal  and  equitable  remedies  were 
administered  In  different  forums.  Sudi  Is 
not  bdieved  to  be  the  intoitlon  In  the  adop- 
tion of  onr  Judicial  system." 
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Tbe  question  Is  ably  ooulderaa  in  B^n- 
olds  T.  Hennessey,  IT  B.  I.  169^  28  AO.  688; 
tbe  conrt  saying :  "The  statute  does  not  take 
away  the  debt,  but  simply  affects  tbe  rem- 
edy;  and  these  excQ>tlona  sbov  how  liber- 
al^ the  statute  has  always  been  aeated  as  a 
ranedlftl  measure.  But  there  Is  a  wide  dis- 
tinction between  IngraAlnK  an  exception  in- 
to a  statute  by  construction  and  construing 
It  according  to  Its  obrlcms  Intent  The  rule 
laid  down  by  Blacbstone  of  conrid^lng  the 
old  law,  the  mlsdiie:^  and  tiie  remedy*  when 
ai^lled  to  ttils  statute,  shows  that  its  par- 
pose  was  to  cut  off  those  eases  whose  pros- 
ecution wouM,  or  might,  result  in  ftand.  It 
was  clearly  not  intended  to  thwart  the  fim- 
dam«ital  maxim  that  no  one  may  take  ad- 
vantage of  his  own  wrong.  Henoe^  if  one  by 
fraud  conceals  the  fact  of  a  right  of  action 
for  six  years,  it  Is  not  ingrafting  an  excep- 
tion on  the  statute  to  say  he  is  not  protected 
thereby;  but  it  is  simidy  saying  he  never 
was  within  it,  since  the  protection  was  never 
designed  for  audi  as  he.  But  whether  this 
be  taken  as  an  exception,  or  only  a  limita- 
tion of  the  statute,  It  rests  upon  sound  rea- 
son and  just  policy.  Such  a  construction 
also  has  been  so  frequently  applied  that  It  Is 
now  said  to  have  tbe  weight  of  authority  In 
its  favor,  althoui^  It  must  be  admitted  there 
are  strongly  expressed  opinions  the  other 
way.  Busw.  Lim.  {  390;  Angell,  Llm.  (6th 
Ed.)  c.  18,  S  186;  8  Pars.  Cont  99." 

Among  other  cases  sapporting  the  author^ 
ties  mentioned  are  the  following:  Snod- 
grass  y.  Branch  Bank,  26  Ala.  161,  60  Am. 
Dec.  006;  Porter  t.  Smith,  65  Ala.  169; 
Oondltt  V.  Holden,  92  Ark.  618,  123  S.  W. 
ItSi,  135  Am.  St  Bep.  206;  Kane  t.  Cook,  8 
Cal.  449;  Gnrran  t.  Hnbbard,  14  Cal.  App. 
733,  114  Pac.  83;  Lewis  r.  Dentson,  2  App. 
D.  G.  387;  Boyle  t.  Jones.  35  Oa.  40,  89 
Am.  Dec.  273;  Campbell  t.  Vlnlng.  23  HI. 
625;  Grant  v.  Odlorne.  43  III.  App.  402; 
Athey  T.  Hunter,  65  111.  App.  453;  Jones  r. 
Lloyd.  U7  111.  597,  7  N.  B.  119;  Cook  v. 
Ballway  Co.,  81  Iowa,  651,  46  N.  W.  1080.  9 
L.  B.  A.  764,  26  Am.  St  Rep.  512;  Carried 
V.  Railway  Co.,  79  Iowa,  80,  44  N.  W.  203,  6 
L.  B.  A.  799;  Bislng  t.  Andrews,  66  Conn. 
68,  33  Atl.  585,  50  Am.  St  Rep.  75 ;  Brad- 
ford V.  McCorml(&.  71  Iowa,  129,  32  N.  W. 
03;  Boomer  Dist  Twp.  t.  French,  40  Iowa, 
601;  Lancaster  t.  Springer,  239  111.  472.  88 
N.  B.  272;  Wood  T.  WUllams,  142  111.  269, 
31  N.  B.  681,  34  Am.  St  Rep.  79;  Fortune 
T.  Bnglish,  226  111.  262,  80  N.  B.  781.  12  L. 
R.  A.  (N.  S.)  1006,  117  Am.  St  Rep.  253,  9 
Ann.  Gas.  77;  Wear  t.  Skhmer,  46  Md.  257, 
24  Am.  Rep.  617;  Turnpike  Corp.  v.  Field, 
3  Mass.  201,  3  Am.  Dec.  124 ;  Manufacturers' 
Nat  Bank  t.  Perry,  144  Mass.  313.  11  N.  B. 
81;  Dean  t.  Ross,  178  Mass.  397,  60  N.  B. 
119;  Tompkins  v.  HoIUster,  60  Mich.  470,  27 
N.  W.  651;  Mast  et  al.  v.  Easton.  33  Minn. 
161,  22  N.  W.  253;  Bescher  t.  Paulus,  58  Ind. 
271;  Fisher  r.  Taller,  122  Ind.  81,  23  N.  B. 


S28;  Oampbdl  t.  First's  Estate  (Ind.  Anp.) 
97  N.  B.  964;  Oress  t.  U&ib  (Iowa)  134  N. 
W.  869;  Deake^  Appeal  of,  80  Ma  60. 12  Atl. 
790;  Oark  r.  Ooodrum,  61  SOss.  731;  State 
T.  Tates,  281  Ho.  276, 132  S.  W.  672;  Shelby 
County  T.  Bragg,  136  Ho.  291,  86  S.  W.  600; 
State  T.  HawUna.  103  Ho.  App.  261.  77  S. 
W.  96;  Hickam  t.  mckam,  46  Ho.  Avp.  490; 
Douglas  T.  Elkbis,  28  N.  B.  28;  Quimby  v. 
Blackey,  68  N.  H.  77;  Way  r.  Oattlng,  20 
N.  H.  187;  Bowman  v.  Sanborn,  18  N.  H. 
206;  Hughes  v.  Nattonal  Bani^  110  Fa.  428, 
1  AtL  417;  Horgan  t.  Tener,  88  Pa.  306; 
Campbell  t.  Boggs,  48  Pa.  (Ki4;  HcDowell  t. 
Potter,  8  Pa.  189,  49  Am.  Dea  603;  Harris- 
burg  Bank  T.  Foster,  8  Watts  (Pa.)  12; 
Reynolds  t.  Hennessey,  17  R.  I.  160,  23  Atl. 
639;  Harrell  t.  Kelly,  2  HcCord  (S.  C) 
426;  RaUway  Go.  t.  Gay,  86  Tex.  571,  29  & 
W.  699,  26  L.  a  A.  62;  Id..  88  Tex.  Ul,  30 
S.  W.  643;  Andlng  r.  Perkins,  29  Tex.  348; 
Bipl^  T.  Wlthee,  27  Tex.  14;  Hanson  t.  Hal- 
lowdl,  26  Tex.  476.  84  Am.  Dec.  682;  Laisen 
T.  Loan  Co.,  28  Utah,  449,  65  Pac.  208;  Cloyd 
T.  Reynolds,  44  Pa.  Super.  Ct  81;  Boro  v. 
Hldell,  122  Tenn.  80,  120  S.  W.  961.  135  Am. 
St  Rep.  «S7;  Ragland  t.  Owen,  84  Va.  227, 
6  S.  B.  91;  Reynolds*  Adm'rs  t.  Oauthrop's 
Heirs,  37  W.  Va.  3,  16  S.  B.  364 ;  Sherwood 
T.  Sutton,  Fed.  Gas.  No.  12,782,  5  Mason, 
143;  Granger  t.  George,  6  B.  &  0.  149,  7  D. 
&  R.  729;  Clark  t.  Hougham,  2  B.  &  C.  149, 
3  D.  &  R.  322;  Bree  T.  Holbech,  2  Doug.  665. 

Authorities  announcing  a  contrary  rule,  in 
addition  to  the  Kansas  cases  already  cited, 
are:  Fee,  Adm'r,  t.  Fee.  Adm'r,  10  Ohio. 
469,  86  Am.  Dec.  103;  Howk  r.  HInnlck.  19 
Ohio  St  462,  2  Am.  Rep.  413;  Troup  v. 
Smith's  Ex'rs,  20  Johns.  (N.  T.)  48;  Leon- 
ard V.  Pitney,  5  Wend.  (N.  T.)  30;  Allen  v. 
MUIe,  17  Wend.  (N.  Y.)  202;  CaUls  v.  Wad- 
dy,  2  Munf.  (Ta.)  511;  Smith  t.  Bishop,  9 
Vt  116,  31  Am.  Dec  607;  Hamilton  v.  Shep- 
perd,  3  Murphy  (7  N.  C.)  115;  Pyle  v.  Beck- 
witb,  1  J.  J.  Marsh.  (Ky.)  446;  Jacobs  v, 
Frederick,  81  Wis.  254,  51  N.  W.  320;  Peak 
T.  Buck  et  al.,  8  Baxt  (Tenn.)  71;  Free- 
holders of  Somerset  t.  Veghte,  44  N.  J.  Law, 
509;  Blount  v.  Parker,  78  N.  C.  128;  Mur- 
ray V.  Chicago  &  N.  W.  Ry.  Co.,  92  Fed.  868, 
35  a  a  A.  62;  Wood  on  Limitations  (8d 
Ed.)  I  274. 

From  what  we  have  said.  It  should  not  be 
construed  to  mean  that  mere  failure  to  dis- 
close is  sufficient  to  prevent  tbe  running  of 
the  statute.  There  must  be  something  more ; 
some  actual  artifice  to  prevent  knowledge  of 
the  faet;  some  atflrmative  act  of  conceal- 
ment; or  some  mlsrepresentatton  to  ezdade 
suspicion  and  prevent  inquiry.  Ferry  t. 
Wade,  31  Kan.  428.  2  Pac  787;  Lancaster  t. 
Springer,  239  UL  472,  88  N.  B.  272;  HcBrlde 
V.  Burlington,  etc,  Ry.  Co.,  97  Iowa,  91.  68 
N.  W.  73.  59  Am.  St  Bep.  896;  Wood  t. 
WUllams,  142  lU.  269^  81  N.  E.  681,  84  Am. 
St  Rep.  79;  Smith  t.  Blacbley,  198  Pa.  173, 
47AU.986,53L.B.A.848;  State  T.  Walters, 
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31  Ind.  App.  T7,  66  N.  E.  182,  g»  Am.  St 
Hep.  244 ;  Wood  t.  Oarpoiter,  101  U.  S.  136, 
25  L.  Ed.  807 ;  Bates  t.  Preble,  161  U.  S.  149, 
14  Sop.  Ot  277,  38  L.  Ed.  106;  State  t. 
Tatea,  281  Mo.  276,  132  S.  W.  672.  Bat  we 
tlilnk  tbe  petition  aaffldently  met  thla  neces- 
sary allegatkm.  It  cliai^ed  that  defendant, 
in  various  ways,  actively  made,  and  caused 
to  be  made,  ftilse^  flctlttons,  and  fraudulent 
reports  as  to  the  cause  of  the  explosion  for 
tbe  purpose  of  leading  plaintiff  to  beller* 
that  said  explosion  was  not  the  result  of  the 
escape  and  lotion  of  artUclal  gas  from  de- 
fbndanfB  mains ;  ttiat  defendant  was  at  all 
times  well  aware  of  tbe  cause  vf  the  eq>1o- 
slon,  and  caused  secret  repairs  to  be  made 
ct  its  mains  and  aro>llance6  for  the  purpose 
of  preventing  plaintiff  from  acquiring  the 
knowledge  ot  the  cause  of  Uie  explosion ;  and 
in  other  ways  charged  defendant  with  a 
fraudulent  coneealmoit  of  tba  facts  which 
would  have  disclosed  to  plaintiff  his  cause 
of  action  against  defendant,  notwithstanding 
Oiat  plaintiff  was  at  all  times  actlre  and  dili- 
gent In  his  efforts  and  endearors  to  discover 
tbe  cause  tbereot.  It  is  no  sufficient  answer 
to  say,  as  have  eounsd  in  tb^r  brief,  tiiat 
plalntlif  must  have  known  tliat  be  was  Mown 
up,  and  realised  that  he  was  injured.  This 
be  undoubtedly  knew;  but  It  was  the  fhct 
that  defendant  by  its  negligence  was  tbe 
cause  of  the  Injury  that  gave  rise  to  tbe 
cause  of  action  against  it,  not  tbe  mere  fact 
of  the  injury.  Upon  trial  the  party  relying 
on  the  fraudulent  concealment  of  the  cause 
of  action  to  avoid  the  statute  would  have  the 
burden  of  proving  such  concealment  Fol- 
lowing what  we  believe  to  be  the  great  weight 
of  authority,  and  keeping  in  mind  that  the 
very  purpose  of  the  statute  of  limitations  was 
to  prevent  frand  and  not  to  make  It  secnre 
and  euccesafnl,  we  conclude  that  the  peti- 
tion stated  a  good  cause  of  action,  and  that 
the  trial  court  erred  in  sustaining  the  de- 
murrw. 

The  judgment  of  the  trial  court  should 
therefore  be  reversed,  and  the  cause  remand- 
ed, with  Instructions  to  overrule  the  demur- 
rer, and  fOr  further  proceeding  consistent 
with  this  opinion. 

PBBGITBIAM.  Adopted  In  whol& 


WILLIAMS  T.  STATa 

<Oriminal  Court  of  Appeals  of  Oklahoma. 

April  19.  1913.) 

(SylMnf  »y  fh^  Court.) 
l  hohicids  (s  151*)— bvidencb— bubdew  of 
Pboop. 

In  a  prosecatiou  for  murder,  If  the  state 
proves  the  ulliiv  without  tendliig  to  show  tliat 
the  offense  mly  amounted  to  manslaughter  or 
showing  facts  aufficient  to  raise  a  reasonaUe 
doubt  as  to  tbe  defendant's  justification  or  ex- 


cuse, the  unlawfalnesB  of  the  killing  It  presum- 
ed. Thereupon  the  burden  shifts  to  the  defend- 
ant to  produce  sufficient  testbnony  to  raise  a 
reastmaule  doubt  as  to  his  Jiutificatlon  or  excuse. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  f|  376-278;  Dec.  Dig;  f  151.*] 

2.  Chimin AL  Law  (||  763,  764*)— Obedibujtt 

or  WiTITBISCS— QOESnoN  FOB  JtTKT. 

Tbe  juiT  are  the  exclusive  judges  of  the 
credibility  of  the  witnesses  and  the  weight  of 
the  evidence,  and  they  are  not  bound  to  believe 
the  testimony  or  any  part  of  tbe  testimony  of 
any  witness  when  In  their  Judgment  a  witness 
may  have  testified  falsely  or  may  have  been  mis- 
taken ;  and  it  is  improper  for  the  trial  court  to 
give  an  tnstraction  which  in  the  least  trenches 
upon  thlB  prerogative  of  the  Jury. 

[Ed.  Xote.— For  other  cases,  see  Ozlminal 
Law,  Cent  Dig.  H  1731-1748, 1762, 1768^  1770; 
De&Dig:  H  7BC764.*]  .  ™» 

Ai^>eal  from  District  Ck)ur^  Garvin  Coun- 
ty; R.  McMillan.  Judge. 

Ben  Williams  was  found  guilty  In  t^e  dis- 
trict court  of  Garvin  county  of  tbe  offense  of 
manslaughter  in  the  first  degree,  and  bis 
punishment  was  fixed  by  the  Jury  at  confine- 
ment In  the  penitentiary  for  the  period  of 
four  years.  Appealed.  Reversed. 

Thompson  &  Patterson,  of  Paula  VaUey, 
for  appellant;  Charles  West,  Atty.  Gen., 
for  tbe  Statew 

FCRBfAN,  J.  First  The  record  In  this 
case  contains  about  800  pages  of  typewrit- 
ten mattw.  Seventeen  witnesses  testified  for 
the  state  and  82  witnesses  testified  for  the 
appellant  So  far  as  the  merits  of  this  cause 
are  concerned,  the  testimony  as  a  whole  con- 
stitutes a  hopeless  and  irreconcilable  maze 
of  contradictions,  but  It  is  agreed  by  aU  that 
on  Sunday  afternoon,  the  28d  day  of  October, 
1010,  there  was  a  negro  baptizing  near  Hen- 
nepin, in  Garvin  county,  Okl.,  and  that  after 
the  religious  ceremonies  were  o\er  and  tbe 
crowd  had  dispersed  a  fight  with  pistols  oc- 
curred on  the  public  road  between  the  ap- 
pellant Ben  Williams,  and  the  deceased,  Cal- 
vin Newberry,  In  which  Calvin  Newberry 
was  killed  and  tbe  appellant  was  wounded. 

It  would  be  Impossible  to  make  a  clear  and 
concise  statement  of  the  facta  of  this  case. 
Id  fact  after  a  careful  examination  of  the 
record,  we  are  unable  to  state  what  the 
facts  of  the  case  actually  were.  From  tbe 
standpoint  of  the  state  there  is  abundant 
testimony  to  sustain  a  conviction  for  mur- 
der. From  tbe  standpoint  of  the  defendant 
it  Is  a  clear  case  of  self-defense.  Tbe  par- 
ticipants and  all  of  the  material  witnesses 
are  negroes.  Witnesses  on  each  side  gave 
the  most  positive  and  direct  testimony  for 
and  against  appellant  and  all  of  the  mate- 
rial witnesses  are  fiatly  contradicted  and  are 
also  amply  sustained  and  corroborated.  All 
of  tbe  witnesses  fully  sustained  the  respec^ 
tive  sides  by  which  they  were  placed  upon 
tbe  stand.  This  being  the  condition  of  tbe 
record.  If  tbe  InstructlonB  of  the  court  were 
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correct,  we  vonld  affirm  the  cowlction  upon 
the  gronnd  that  the  witnesses  were  all  be- 
fore the  jury,  and  that  the  jury  were  In  a 
much  better  condition  to  determine  their 
credibility  than  the  members  of  this  court 
are. 

A  number  of  exceptions  were  reserved  to 
the  charge  of  the  court.  We  only  deem  It 
necessary  to  notice  two  of  the  charges  com- 
plained  of.  The  sixteenth  paragraph  of  the 
Instructions  of  the  court  la  as  follows :  "(16) 
If  after  a  consideration  of  all  the  evidence 
in  this  case  yon  believe  that  the  defendant, 
Ben  Williams,  was  Justifiable  or  excusable  In 
his  acts,  as  those  terms  have  been  defined  to 
yon  in  this  charge,  then  In  that  event  be  should 
be  acquitted."  Section  6864,  Comp.  Laws  1909, 
Is  as  follows :  "Sec.  6854.  Burden  of  proof  In 
mitigation  of  murder. — Upon  a  trial  for  mur- 
der, the  commission  of  the  homicide  by  the 
defendant  being  proven,  the  burden  of  proving 
clrcnmstances  of  mitlgatloa,  or  that  justify  or 
excuse  It,  devolTcs  upon  talm,  unless  the  proof 
on  the  part  of  the  prosecution  tends  to  show 
that  the  crime  committed  only  amounts  to 
manslaughter,  or  that  the  defendant  was 
Jostlflable  or  excusable."  Instructions  sub- 
stantlally  in  the  language  of  this  statute 
have  been  repeatedly  approved  by  this  court 
See  Lumpkin  t.  ' State,  5  OhL  Cr.  488,  115 
Pac.  478;  Cnlpei^  t.  United  States,  4  OkL 
Cr.  103,  111  Pac.  879,  81  Lu  B.  A.  (N,  S.) 
1166, 140  Am.  St  Bep.  668;  Prince  t.  United 
States,  8  Okl  Or.  700,  109  Pac.  241;  Hawk- 
ins T.  United  States.  3  Okl.  Cr.  651, 108  Pac. 
B61.  The  construction  wbldi  we  have  uni- 
formly placed  upon  this  statute  is  that,  if 
the  prosecution  proves  the  killing  without 
tending  to  show  that  the  offense  only  consti- 
tutes manBlaugbter  or  showing  facts  suffl- 
dent  to  raise  a  reasonable  doubt  as  to  the 
defendant's  Justification  or  excuse,  the  un- 
lawfulness of  the  killing  la  presumed,  and 
thereupon  the  burden  shifts  to  the  defendant 
to  produce  sufficient  testimony  to  raise  a 
reasonable  doubt  as  to  his  Justification  or 
excuse.  Bnt  we  have  never  held  that  this 
burden  required  the  defendant  to  do  more 
than  to  ofter  sufficient  testimony  to  raise  a 
reasonable  doubt  as  to  his  Justification  or 
ezcusa  The  instruction  com[4alned  of  we 
think  states  the  law  too  stroi^.  The  oonrt 
should  have  Instructed  the  Jury  that  if  after 
a  consideration  of  all  of  the  evidence  in  the 
case  they  believed  the  defendant,  Bra  Wil- 
liams, was  justifiable  or  excusable  in  his 
acts,  or  if  they  entertained'  a  reasonable 
doubt  upon  this  subject  th^  should  find  him 
not  guilty.  ,  It  would  have  been  impossible 
for  the  jury  to  misunderstand  such  instruc- 
tion or  to  have  been  misled  thereby. 

Second.  Section  24  of  the  instructions  of 
the  court  is  as  follows:  "(24)  If  you  find 
that  any  witness  has  willfully  testified  false- 
ly to  any  material  question,  tben  you  are 
at  liberty  to  disregard  a  part  or  the  whole  of 
the  testimony  of  such  witness,  except  in  so 


far  as  the  same  may  be  eoRoborated  by 

other  credible  evidence." 

[1]  Under  our  statute  in  the  first  instance, 
the  jury  are  the  exclusive  judges  of  the 
credibility  of  the  witnesses  and  the  weight 
of  the  testimony.  They  are  not  bound  to  be- 
lieve the  testimony  or  any  part  of  the  testi- 
mony of  any  witness,  when  In  their  judg- 
ment the  witness  may  have  testified  falsely, 
or  may  have  been  mistaken.  There  Is  no 
statute  or  principle  of  law  which  requires  a 
jury  to  believe  a  witness  slnvly  because  be 
may  be  corroborated.  To  instruct  a  Jury 
that  if  they  find  that  any  witness  has  will- 
fully testified  falsely  to  any  material  ques- 
tion, thra  they  are  at  liberty  to  disregard  la 
part  or  in  whole  the  testimony  of  sadi  wit> 
ness,  except  In  so  for  as  the  same  may  be 
corroborated  1^  other  credible  evidence,  is 
liable  to  create  the  impression  upon  the 
minds  of  the  Jury  that  where  a  witness  Is 
corroborated,  the  Jury  are  bound  to  accept 
his  testimony  as  true.  To  this  extent  such 
an  instruction  trenches  upon  the  province 
of  the  jury.  See  Gilbert  v.  State,  8  OkL  Cr. 
— ,  129  Pac.  671;  McKnIght  t.  State^  7  Okl, 
Cr.  235,  122  Pac.  1118;  Sims  v.  State,  7  OkL 
Cr.  7,  120  Pac.  1032 ;  Heniy  t.  State,  6  OkL 
Or.  430.  119  Pac.  278;  Gibbons  v.  Territory, 
5  OkL  Cr.  212,  115  Pac.  129;  Bea  v.  State. 
3  OkL  Cr.  269,  106  Pac  881.  We  do  not 
think,  however,  that  ttie  giving  ot  this  In- 
struction is  necessarily  reversible  error,  be- 
cause cases  may  arise  in  which  such  an  in- 
struction would  be  benefldal  to  the  defendant^ 
or  In  which  the  evidence  was  so  clear  and 
conclusive  as  to  the  guilt  of  tbe  defoidant 
that  there  could  be  no  qnestlon  but  that  ha 
was  not  injured  by  such  instruction.  The 
better  plan  is  for  the  trial  court  not  to  at- 
tempt to  give -the  jury  any  instractlon  as  to 
who  they  shall  believe  or  who  they  may  dis- 
believe but  to  leave  this  matter  to  the  com- 
mon sense,  sound  judgment,  and  experience 
of  the  Jurors.  This  was  evidently  the  Intoi- 
tton  and  piupose  of  the  law. 

It  is  insisted  by  the  Attorney  QeuMiU  that 
in  this  case  the  testimony  is  clear  as  to  the 
guilt  of  appellant  and  therefore  the  errors  in 
the  instmctions  of  the  court  are  harmless. 
If  the  Jury  believed  all  of  the  testimony  for 
the  state  and  rejected  all  of  the  testimony 
for  appellant  then  the  evidence  would  be 
clear  and  conclusive  as  to  the  guilt  of  ap- 
pellant. Bnt  It  on  the  contrary,  the  Jury 
believed  all  of  Uie  testimony  for  tiis  defend- 
ant, and  rejected  the  testimony  for  the  state, 
appellant  was  dearly  justifiable.  As  before 
stated,  the  conflicts  In  the  testimony  are  po»> 
itive  and  Irreconcilable.  Under  these  condi- 
tions, we  thtuk  It  is  error  for  the  court  to 
give  an  iDstniction  which  was  calculated  to 
create  a  misapprehension  on  the  minds  of  the 
jurors  as  to  what  their  rights  and  duties 
were  In  settling  the  confilcts  In  the  testi- 
mony and  determining  the  credibility  of  the 
witnesses.  . 
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For  tlie  errors  hereinbefore  pointed  oat  the 
Jndgmait  ot  tbe  lower  court  Is  reversed,  and 
the  cause  remanded  for  a  new  trial. 

ABMSTBONG,  P.  3^  and  3^  oon- 

or. 


MILLER  T.  STATS. 

{Criminal  Omrt  of  Appeals  of  OUalioiiia.  April 

19,  1913.) 

(ByOahut  by  the  Court.) 

1.  Pebjubt  (J  W*)  —  iKDlCnOBST  —  Sotfi- 

CIBNCT. 

An  indictinent  for  perjury  need  not  set  out 
the  facts  from  which  it  -will  be  made  to  appear 
that  the  alleged  false  testimony  upon  which  the 
charge  of  perjury  is  predicated  was  material. 
It  is  sufficient  if  the  express  averment  is  made 
that  said  testimony  was  material  to  the  ques- 
tion in  is8u& 

[EH.  Note.— For  other  cases,  see  Perjury, 
Cent.  Dig.  S§  82-89;  Dec  DigTl  2B.«] 

2.  PEEJXTRT    (I   II*)— TnDICTMENT— MaTBBIAL- 
ITT  OF  TESTIMONT- EteGBEES. 

Upon  a  trial  for  perjury,  the  degree  of 
the  materiality  of  the  testimony  upon  which  It 
li  based  is  of  no  Importance.  Any  false  state- 
ment made  by  a  witness  which  detracts  from  or 
adds  weight  and  force  to  the  testimony  of  any 
witness  upon  matters  that  are  directly  material 
thereby  becomes  material  itself  and  constitutes 
"perjury." 

[Bd.  Note.— For  other  eases,  see  Perjury, 
Cent.  Dig.  li  88-54;  Dee.  Dig.  i  IL*] 

Appeal  from  District  Court,  Cherokee 
Comity;  John  H.  Pltchford,  Judge. 

Andrew  J.  Miller  was  convicted  of  per- 
jury, and  he  appeals.  Affirmed. 

J.  Berry  Kli^,  of  Tahlequah,  for  appel- 
lant Smith  C.  Matson,  Asst  Atty.  Gen.,  for 
tbe  Stata 

FUBBIAN,J.  [1,2]  First  A  demurrer  was 
filed  to  the  Indictment  upon  the  ground  that 
It  did  not  set  ont  the  fiicts  from  which  It 
appeared  lliat  the  alleged  folse  testimony 
npon  wtilch  the  charge  of  perjnry  was  pred- 
icated was  materiaL  This  demnrrw  was 
OTermled  by  the  trial  court  The  contention 
Is  that  the  facts  most  be  set  out  in  the  in* 
dlctment  showing  the  materiality  of  tbe  t^ 
ttm(my  alleged  to  be  fal8&  With  this  con- 
tention we  cannot  agreew  It  would  require 
the  pleadn  to  state  all  of  the  evidence  upon 
whldi  he  rtiled.  This  Is  never  necessary. 
It  is  enough  on  this  snbject  for  the  indic^ 
auat  or  Information  to  allege  that  tbe  testi- 
mony which  is  charged  to  be  false  and  per- 
jured was  material  In  the  case  in  which  It 
was  glvoL  Tbe  materiality  of  fiilse  state- 
ments is  often  a  mixed  question  of  law  and 
of  fact,  and  the  degree  of  its  materialUy  Is 
wholly  Immaterial.  It  is  sufllcleut  If  it  1b 
■o  connected  with  the  matter  at  issue  as  to 
have  a  legitimate  tendency  to  prove  or  dis- 
prove some  flact  that  is  material. 


This  question  has  already  been  fully  con- 
sidered by  the  court  In  considering  the 
question  as  to  whether  or  not  certain  testi- 
mony given  before  a  grand  Jury  was  ma- 
terial, in  the  case  of  Coleman  v.  State,  6 
OkL  Cr.  266.  118  Paa  600.  this  court  said: 

"If  the  statement  assigned  as  perjury 
could  not  have  influenced  tbe  grand  Jury  in 
determining  the  issue  before  them.  It  was 
not  material;  but  If  the  statement  was 
made  for  the  purpose  of  Influencing  tbe 
grand  Jury  and  was  such  that  it  might  have 
had  this  effect,  then  it  was  material.  It  is 
not  necessary  that  the  matter  sworn  to  be 
directly  and  immediately  material  in  order 
to  constitute  the  offense  of  perJnry.  It  Is 
sufficient  if  It  is  so  connected  with  the  mat- 
ter at  Issue  as  to  have  a  legitimate  tenden- 
cy to  prove  or  disprove  some  fact  that  is 
material  by  giving  weight  or  prot)ablUty  to 
or  detracting  from  the  testimony  of  a  wit- 
ness thereto.  This  is  sufficient  and  makes 
the  testimony  materiaL  It  has  therefore 
been  held  that  perjury  may  be  assigned  upon 
false  Btatemeots  affecting  a  collateral  issue 
as  to  the  credibility  of  a  witness;  this  be- 
ing material  to  the  main  Issue.  This  was 
directly  passed  upon  by  the  Supreme  Court 
of  Kansas  in  the  case  of  State  v.  Park.  67 
Kan.  432,  46  Pac.  7ia  The  Supreme  Court 
of  that  state  there  laid  down  the  true  rule 
as  follows:  To  constitute  perjury,  the  false 
statements  must  be  material  to  the  subject 
under  consideration,  or  such  as  would  tend 
to  influence  the  determination  of  the  issues 
to  be  decided.  The  question  whether  the 
defendant  had  been  previously  prosecuted 
and  punished  for  committing  grand  larceny 
in  Missouri,  although  in  a  certain  sense  col- 
lateral to  the  question  on  trial,  can  hardly 
be  treated  as  Immaterial,  in  the  trial 
wherein  false  statements  are  alleged  to  have 
been  made.  Park  voluntarily  became  a  wit- 
ness in  his  own  behalf,  and  he  was  therefore 
subject  to  the  same  rules  on  croes-examlna- 
tlon  as  any  other  witness.  He  having  as- 
sumed the  portion  of  a  witness,  it  was  osm- 
petent  for  Uie  state  npon  cross«camlnatlon 
to  test  tals  Teracity  and  credlUllty.  It  is 
well  settled  in  this  state  tiiat  a  defendant 
may  be  asked  questionB  dladosing  his  past 
life  and  conduct;  and  the  state  may  even 
go  to  the  extent  of  inquiring  If  he  has  ever 
been  convicted  of  the  same  offense  as  that 
for  which  he  Is  npon  trial.  State  v.  Pfeffer- 
le,  86  Kan.  90, 12  Pac  406;  State  t.  Probas- 
co.  46  Kan.  310,  26  Paa  749;  State  t.  Wella. 
64  Kan.  161.  37  Pac.  1005.  Not  only  was 
the  statement  of  tbe  witness  therefore  com- 
petent, but  It  had  an  lm[K>rtant  bearing  upon 
the  credit  to  be  given  to  his  whole,  testi- 
mony ;  and  It  Is  generally  held  to  be  perjury 
to  swear  falsely  to  anything  affecting  the 
credibility  of  the  witness  himself  or  the 
credibility  of  another  witness  in  the  case. 
In  Wood  V.  People,  69  N.  T.  m,  it  la  held 
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that:  Ifl  not  necessary  that  the  false 
statement  tends  directly  to  prove  the  issue 
in  ordcar  to  sustain  an  indictment  for  per- 
jury. If  drcnmstantlally  material,  or  if  It 
tmds  to  support  and  give  credit  to  the  wlt- 
nees  in  respect  to  the  main  fact,  it  la  per- 
Jary.**  The  Texas  Gonrt  of  Anwals  has  held 
that  perjory  may  be  predicated  on  a  false 
answer  of  a  witness  that  he  had  never  been 
convicted  of  a  f^ony,  as  such  answer  af- 
fects his  credibility,  and  is  therefore  materi- 
al to  the  Issue.  Williams  t.  State,  28 
App.  801,  12  S.  W.  im  See,  also,  United 
States  T.  Landsberg  (C.  G.)  23  Fed.  585; 
Washington  t.  State,  22  Tex.  Ai^.  26,  3  8. 
W.  228  ;  2  Bishop's  New  GtIul  Law,  1  1032; 
Clark's  Crlm.  Law  of  Canada,  889;  Tif- 
fany's Grim.  Law,  850.' 

"The  degree  of  materiality  is  of  no  im- 
portance. Any  false  statment  made  by  a 
witness  which  detracts  from  or  adds  weight 
and  force  to  the  testimony  as  to  matters 
that  are  directly  material  thereby  becomes 
mat^ial  Itself  and  may  constitute  perjury. 
Section  196,  8  Greenleaf  on  BvL,  la  as  fol- 
lows: *Ab  to  the  materiality  of  the  matter 
to  which  the  prisoner  testified,  it  must  ap- 
pear either  to  have  been  directly  pwtlneat 
to  the  Issue  or  point  In  question,  or  tending 
to'  Increase  or  diminish  the  damages,  or  to 
Induce  the  Judge  or  Jury  to  give  readier 
credit  to  the  subatanttal  part  of  the  evi- 
dence. But  the  degree  of  materiality  is  of 
no  Importance ;  for,  If  It  tends  to  prove  the 
matter  In  hand,  It  la  enough,  though  it  be 
but  circumstantial.  Thus  falsehood  in  the 
statement  of  collateral  matter,  not  of  sub- 
stance, such  as  the  day  In  an  action  of  tres- 
pass, or  the  kind  of  staff  with  which  an  as- 
sault was  made,  or  the  color  of  his  clothes, 
or  the  like,  may  or  may  not  be  criminal,  ac- 
cording as  they  may  tend  to  give  weight 
and  force  to  other  and  material  circumstanc- 
es, or  to  give  additional  credit  to  the  testi- 
mony of  the  witness  himself  or  of  some  oth- 
er witness  In  the  causa  And  therefore  ev- 
ery question  upon  the  cross-^amlnatlon  of 
ft  witness  is  said  to  be  material.  In  the  an- 
swer to  a  bill  in  equity  matters  not  respon- 
sive to  the  bill  may  be  material.  But  where 
the  bill  prays  discovery  of  a  parol  agree- 
ment, which  Is  void  by  the  statute  of  frauds, 
and  which  Is  denied  in  the  answw,  this  dis- 
tinction Ima  been  taken :  Ttiat,  where  the 
statute  is  pleaded  or  «pressly  claimed  as  a 
bar,  the  dental  of  the  fact  is  immaterial, 
and  therefore  no  perjury,  but  tliat  where 
the  statute  is  not  set  up,  but  the  agreement 
is  Inddoitally  charged,  as,  for  example^  In 
a  bill  for  relief,  the  tact  is  material,  and 
perjury  may  be  assigned  upon  the  deidaL* " 

That  It  Is  not  necessary  for  an  lndicim«it 
for  perjury  to  state  the  facts  which  diow 
the  materiality  of  folse  testimony  was  ex- 
pressly decided  by  the  territorial  Supreme 
Court  in  the  case  of  Cutler  v.  Territory,  8 
OkL  101,  56  Pac.  861.    Chief  Justice  Bnz^ 


ford  speaking  fbr  tlte  court  tliere  eaid:  "We 
have  examined  the  Indtctmoit,  and  find  that 
it  contains  all  tiie  material  avmnents  neces- 
sary to  constitute  a  good  diarge  of  pojnry, 
and  that  no  error  was  committed  In  over- 
ruling the  demurrer.  The  sufficiency  of  the 
indictment  is  challenged  upon  the  ground 
that  it  does  not  appear  from  the  alleged 
false  matter  that  the  testimony  set  out  was 
material  to  any  issue  befbre  the  court  It 
is  now  well  settled  by  the  we^ht  of  modem 
authority  that  the  materiality  need  not  be 
made  to  appear,  other  than  by  an  express 
allegation  that  said  matters  were  material 
to  the  question  to  be  determined.  This  In- 
dictment expressly  avers  the  matwlallty  of 
the  alleged  false  testimony,  and  is  sufficient 
Rich  V.  U.  S.,  1  Okl.  364,  33  Paa  804 ;  Stan- 
ley V.  n.  S.,  1  Okl.  336,  S3  Pac.  1026;  Terri- 
tory V.  Lockhart  [8  N.  M.  623],  46  Fa&  1106; 
People  V.  Von  Tiedeman,  120  CaL  128,  52 
Pac.  155;  State  v.  Sntton,  147  Ind.  158,  46 
N.  El.  468;  Shaffer  v.  State  [87  Md.  124]  88 
AtL  8ia" 

Mr.  Bishop,  in  his  New  Criminal  Proce- 
dure (volume  2,  |  921),  sa^:  "The  materi- 
ality of  the  false  testimony  to  the  issue  or 
point  of  Inquiry  being  an  essential  element 
In  the  offense,  it  must  be  averred.  And  the 
pleader  in  doing  tM*  may  at  hi*  election  My 
that  it  u»u  ihu4  material  or  *et  out  foot* 
from  which  its  materiality  in  law  appear." 

In  80  Oyc  nndn  "Perjury,**  pw  1435,  it  Is 
said:  "It  is  sufficient  to  charge  generally 
that  the  false  testimony  was  in  respect  to  a 
matter  matwial  to  the  Issoe,  without  setting 
out  the  &ct8  from  which  such  materiality 
appears." 

Tlie  law  as  announced  above  is  properly 
settled  against  defendant's  contentions,  and 
we  deem  it  unnecessary  to  cite  additional 
authorities. 

Second.  Vpon  the  trial  of  this  cause  it 
was  proven  that  one  Blue  Cromley  had  pre- 
viously been  tried  in  the  district  court  of 
Cherokee  county  for  murder,  in  which  trial 
appellant  was  sworn  and  testtfled  as  a  wit- 
ness. His  testimony  upon  the  final  trial  was 
directly  contradictory  of  statements  which 
he  had  made  as  a  witness  at  the  preliminary 
trial  of  Bine  Cromley.  Being  questioned 
about  the  matter,  he  not  only  denied  having 
made  such  statements  upon  said  preliminary 
trial,  but  also  swore  positively  that  he  had 
not  appeared  and  testified  as  a  witness  in 
such  previous  trial.  It  was  then  proven 
that  as  a  matter  of  fhct  he  had  testified  at 
the  preliminary  trial  of  Blue  Cromley  and 
had  then  testified  posltlveiy  to  a  difFeroit 
statement  of  facts  to  those  which  he  testi- 
fied to  upon  the  final  trial  of  said  Bine 
Cromley.  This  denial  of  his  previous  testi- 
mony and  of  the  fact  that  he  had  testified 
at  such  previous  trial  was  material,  as  it 
tended  to  affect  his  credibility  aa  a  witness 
upon  said  final  triaL 
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We  think  the  eridence  snstaiDB  the  convic- 
tion. Hie  Jodgmott  of  the  loiwo-  otmrt  is 
ttmefore  In  all  things  ^Brmed. 

ABU8TB0NG,  P.  X,  and  DOYLE,  oon- 
cnr. 


FRANKLIN  t.  STATB. 

(Cximliul  Court  of  Appeals  of  Oklahoma.  April 
ISf  1913.) 

(BifttabU9  ^v  the  Oovrt.) 

I.  CsnaNAX.  Law  (I  027*)— Pbepabation  roB 
Tbial— Copt  of  Accubation— Waives. 
Under  the  CoDstitutioo  (section  20,  Bill  of 
Rights),  in  all  criming  prosecntiona  tbe  defend- 
ant is  entitled  to  a  copy  of  the  accusation 
against  him;  but,  if  he  be  at  large  so  that  he 
can  go  to  the  clerk's  oflBce,  call  for,  and  exam- 
ine tbe  original  accusation  and  copy  it  if  he 
desires,  the  state  is  under  no  obligation  to  make 
and  serve  a  copy  npon  him.  However,  if  he  de- 
mands a  copy  thereof,  the  state  moat  fnmish  It, 
but,  unlees  be  demands  it  before  annoandng 
ready  for  trial,  his  right  to  a  copy  is  waived. 

[Gd.  Note.— For  other  cases,  see  Criminal 
Law.  CenL  Dig.  If  1390-1408.  1412,  1484;  Dea 
I>ig.|«27.*]  ™.  , 

Z.  CBnnVAL  Law  CI  629*)— Pbepasation  roB 
Tbxal— SumoB  or  lata  ow  WmrEasBs— 

Waiver. 

The  defendant  In  a  capital  case  may  waive 
his  constitutional  right  to  be  tumlsbed  with  a 
list  of  the  witnesses  that  will  be  called  in  chief 
to  prove  the  allegations  of  tbe  indictment  ,or 
infonnadon,  t<«ether  with  their  post  ofllce  ad- 
dresses, at  least  two  days  before  the  eaae  is 
called  for  trial 

[Dd.  Note. — For  other  eases,  see  (Mminal 
Law,  Cent.  Dig.  H  1420-1429,  143!i-14»0;  De& 
Dig.  i  tt29.*l 

8.  Time  (f  ll*)~OoitPiJTATioN— "Dat." 

A  day,  in  legal  consideration,  is  pnnctum 
temporis.  Fractions  of  a  day  are  to  be  disre- 
garded in  computations  which  include  more  than 
one  day,  and  involve  no  question  of  priority. 

[SM.  Note.— For  other  cases^  see  Time,  Cent. 
Dig.  g  S3 :  Dec.  Dig.  |  11.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  2,  pp.  1832-1837 ;  voL  8^  p.  TtKitt.] 

4.  HonciDB  (f  78*>—  UAnauaOHTEB— Snm- 

ciENCT  or  Evidence. 

In  a  pnaeeallon  for  murder,  the  evidence 
is  k^d  sufficient  to  support  the  verdict  of  man- 
slaughter in  the  second  degree,  and  that  no  er- 
ror was  committed  on  the  trial. 

[Ed.  Note. — For  other  canes,  see  Homicide, 
Cent  Dig.  i  104 ;  Dec.  Dig.  $  78.*] 

f Additional  Byllabiu  bv  Editorial  8iaf.) 
&.  OBimnAL  Law  ({  (K»*)— GoRTZHUAircE— 

Waives  or  Bight. 

Where  counsel  for  defendant  in  a  homicide 
case  refuses  to  consent  to  a  continuance  until 
another  case  on  call  for  that  day  is  tried,  this 
constitutes  a  waiver  of  any  right  defendant  may 
bare  to  a  continuance. 

[Ed.  Note.— For  otber  casea.  see  Criminal 
Law,  Cent  Dig.  H  1420-14C!0, 1432-1430;  Dec. 
Dig:  I  «29i*] 

«.  CsnnKAi.  Law  (g  B28*)— List  or  WrrwEes- 
BS— Residences. 

Where  the  witnesses,  whose  names  were 
indorsed  on  the  information,  were  relatives  and 
near  nei^bors  of  defendant,  the  words  "all  of 
Konawa,  Okl.,"  saffidently  designated  their  post 
office  addresses,  within  the  requirement  of  Const. 


Bill  of  Rights,  I  20.  that  defendant  diall  be 
served  with  a  list  of  the  witnesses  together  with 
their  post  office  addresses. 

[Ed.  Note.— For  other  cases,  see  Oiminal 
Law,  Cent  Dig.  §g  140U-1411,  1413-1419 ;  Dea 
Dig.|tJ28.*] 

Appeal  from  District  Court,  Semlmrie 
Count7 ;  Tom  D.  McKeown,  Judge. 

Robert  Franklin  was  convicted  of  man- 
slaughter In  the  second  iegne,  and  he  ap- 
peals.  Affirmed. 

Cmmp  &  Fowler,  of  Wewoka,  for  plaintiff 
in  error.  Chas.  West,  Atty.  Gen.,  Smith  C. 
Matson,  AssL  Att?.  Gen.;  and  H.  A.  Eingi 
of  Oklahoma  Clt7*  for  the  Stata 


DOTLB,  J.  PlaintUr  In  error,  Bobwt 
Franklin,  heretnafter  referred  to  as  the  de- 
fendant, was  In  the  district  court  of  Bemiiiole 
county  conricCed  of  manslaiighter  In  the  aec- 
ond  d^pne  on  an  Information  charging  him 
with  the  nmrdw  of  Ifory  Gordon,  and  In 
accordance  witii  the  rerdict  of  the  jory  was 
on  Aogust  28, 1911t  sentenced  to  serve  a  term 
of  two  years  In  the  penitentiary.  To  rerwse 
this  Jndgmrat  an  appeal  by  casemade  was 
perfected. 

Briefly  stated,  the  record  disdoses  tbe  fol- 
lowing facts:  On  Septemher  24,  1010,  there 
was  a  "sni^wr**  at  the  home  of  Jim  Franklin, 
a  brother  of  the  defendant,  attoided  by  a 
number  of  negroes,  among  than  Mary  Gor* 
don,  the  deceased,  and  her  stepson,  Uannal 
Gordon.  The  defendant  had  some  trouble 
at  the  sun>er  with  Manual  G(»don,  and  the 
deceased  started  hom^  carrying  a  sliotgnn, 
end  was  orertakn  by  the  defendant  and  his 
brother  Houston  FraiAlin,  and  In  a  scuffle 
for  the  possesskm  of  the  gnn  the  deceased 
was  shot  She  died  In  a  few  days  from  the 
effects  of  the  gaiwhot  wound. 

B.  L.  Adamson  tesUSed  that  shortly  after 
tbe  deceased  had  started  home  he  heard  her 
excWm,  **Dont  shoot  me  Houston,  don't 
shoot  me and  thai  he  heard  tl«  reswrt  of 
a  gan  and  went  to  where  she  was.  The  de- 
fendant and  Jesse  Ross  were  with  her,  and 
she  said  ttiat  Houston  had  shot  her. 

Jesse  Ross  testified  that  he  was  less  than 
100  yards  distant  whoi  he  heard  the  shot 
and  wwt  to  where  she  was,  meeting  the  de- 
fendant who  was  carrying  a  shotgun.  While 
witness  was  tttere^  the  defendant  came  buck 
and  said  to  tbe  deceased,  "I  was  trying  to 
protect  you,  wasn't  I,  Mn.  Maty  Gordon?" 
to  which  she  replied,  "No,  Robert,  don't  come 
here  and  try  to  blab  that  to  me,  yon  know 
yon  held  me  and  Houston  shot  me." 

Henry  Gordon,  her  hmdiand,  teatifled  that 
the  deceased  as  a  dying  detdaration  stated: 
"Robert  held  me  and  Housttm  shot  me.  I 
know  tbe  law  will  have  Its  course  but  I  do 
feel,  sorry  for  the  boyi^  and  I  am  hoping 
th^  wont  harm  them." 

Tbe  defendantfs  idster  tesUfied  that  she 
waited  on  the  deceased  and  on  the  day  she 


•Tor  other  eases  sas  urns  topic  and  section  NUUBER  in  Dm.  Dig.  ft  Aul  Dig.  Kay-No.  Series  ft  Rep'r  Indexes 


Digitized  by 


Google 


184 


131  PACIFIC 


BEPOBTEB 


(OkL 


died  she  satd  that  Houston  shot  her  and 
Robert  held  her,  and  sent  for  the  defendant's 
mother  and  said  to  her,  "She  did  not  want 
the  boys  pnnlshed,  and  she  did  not  think 
tbe  boys  done  It  on  purpose,  and  that  she 
woQld  leave  it  in  the  hands  of  the  Lord." 

The'  defebdant,  as  a  witness  on  his  own 
behalf,  testified  that  with  his  brother  Hous- 
ton he  started  home  about  11  o'clock,  and 
met  the  deceased  on  the  road ;  that  she 
threw  the  shotgun  down  on  them  and  told 
them  to  stop ;  that  they,  jumped  off  the  horse 
they  were  both  riding,  and  Houston  grabbed 
the  gun  and  tusseled  with  her,  and  the 
gun  went  off,  and  the  deceased  grabbed  him 
and  he  held  her  a  little  while  and  then  laid 
her  down  and  went  back  to  the  house  and 
told  them  about  It 

The  record  shows  that  Houston  Franklin 
and  the  defendant  were  jointly  charged  in 
the  original  complaint,  but  It  does  not  ap- 
pear that  Houston  was  apprehended. 

The  petition  contains  the  usual  assign- 
ments that  the  verdict  is  contrary  to  law  and 
is  not  sustained  bj  suffldeut  evidence,  and 
that  the  court  erred  In  overruling  the  mo- 
tion for  new  trial.  Also  that  the  court  erred 
In  denying  a  motion  for  a  continuance.  How- 
ever, there  is  nothing  tending  to  show  that 
the  trial  court  abused  its  discretion  in  deny- 
ing the  application.  The  assignments  relied 
upon  for  a  reversal  of  the  Judgment  are,  in 
effect,  that  the  court  erred  in  refusing  the 
request  of  the  defendant  that  he  be  furnished 
ivlth  a  list  of  the  witnesses,  t(%ether  with 
their  post  ofhce  addresses,  two  days  before 
said  case  was  called  for  trial. 

The  record  shows  that  the  crime  for  which 
the  defendant  stood  charged  was  committed 
on  September  24,  1910.  The  defendant  was 
admitted  to  bail  October  6,  1910.  The  in- 
formation was  filed  January  10,  1911,  and 
indorsed  thereon  were  the  names  of  Henry 
Gordon,  husband  of  the  deceased,  Jesse  Ross, 
R  L.  Adamson,  and  Loa  Scott,  sister  of  the 
defendant,  and  following  the  names  the  words 
"all  of  Konawa,  Okl."  The  defendant's  conn- 
s' secured  the  original  papers  in  the  case 
August  20th,  and  kept  them  until  the  county 
attorney  called  for  them. 

[1]  When  the  case  -ma  called  for  trial 
August  23,  1911,  the  defendant  objected  to 
going  to  trial  without  a  list  of  the  witnesses, 
together  with  their  post  office  addresses. 
During  the  afternoon  session,  the  county  at- 
torney In  open  court,  in  the  presence  of  the 
defendant  and  his  counsel,  entered  the  post 
office  address  of  each  witness  on  the  informa- 
tion, and  the  case  was  continued  imtll  9  a. 
m.,  August  25th,  at  which  time  the  objection 
was  renewed  on  the  ground  that  two  full 
days  had  not  elapsed,  and  the  defendant  was 
thereby  deprived  of  his  constitutional  right, 
as  guaranteed  by  section  20  of  the  Bill  of 
Rights,  that:  "In  capital  cases,  at  least  two 
days  before  the  case  is  called  for  trial,  he 
shall  be  famished  with  a  list  of  the  witnesses 
that  will  be  called  In  chief  to  jvoto  the  al- 


legations of  the  Indictment  or  InfonnaUon, 
together  with  their  post  office  addresses." 

[3]  A  day,  In  legal  consideration.  Is  pnno- 
tum  temporis;  fracttons  of  a  day  are  to  be 
disregarded  In  computations  which  include 
more  than  one  day,  and  Involve  no  QueatUm 
of  priority.   Section  2962,  Snyder's  Sts. 

[8]  However,  the  record  shows  that  the  court 
offered  on  August  25th  to  pass  the  case  until 
a  homicide  case  that  was  on  call  for  trial 
that  day,  was  tried,  but  the  defendant's  coun- 
sel refused  to  consent  This  constituted  a 
waiver  of  any  right  the  defendant  might 
have  to  fdrtber  continuance. 

In  case  of  Blalr  v.  State,  4  Okl.  Or.  359, 
111  Pac.  1003,  this  court  held:  "Under  the 
Constitution  of  Oklahoma,  the  defendant  is 
entitled  to  a  copy  of  the  indictment  or  in- 
formation filed  against  him ;  but  If  he  b6 
at  large  so  that  he  can  go  to  the  clerk's  office, 
call  for,  and  examine  the  original  accusation, 
and  copy  it  if  be  desires,  the  state  is  under 
no  obligation  to  make  and  serve  a  copy  up- 
on him."  See,  also,  Stouse  r.  States  6  GO. 
Cr.  415,  119  Pac.  271. 

[2]  The  provision  of  the  ConsUtution  re- 
ferred .to  does  not,  as  counsel  contend,  state 
that  "Defendant  shall  be  served  with  a  copy 
containing  a  list  of  witnesses  with  their  post 
office  address,"  but  states  that  "He  shall 
be  furnished  with  a  list  of  the  witnesses  that 
will  be  called  in  chief  to  prove  the  allegations 
of  the  Indictment  or  information,  together 
with  their  post  office  addresses."  The  courts 
have  no  power  to  deprive  a  defendant  of  this 
right  However,  the  right  is  one  that  may 
be  waived ;  and,  while  a  defendant  in  a  capi- 
tal case  is  not  to  be  presumed  to  waive  any 
of  his  rights,  yet  where  such  right  is  large- 
ly for  his  benefit  or  In  the  nature  of  a  per- 
sonal privilege,  the  law  is  well  settled  that 
the  defendant  may  waive  such  right  Starr 
V.  State,  5  Okl.  Or.  440.  115  Pac.  356.  A  de- 
fendant may  plead  guilty  and  thus  deprive 
himself  of  one  of  the  most  valuable  rights 
secured  to  the  citizen — that  of  a  trial  by 
jury.  If  he  can  expressly  admit  away  the 
whole  case,  then  it  follows  that  he  can  admit 
away  a  part  of  it  but  he  will  not  be  pre- 
sumed to  have  done  so.  Courts  should  see 
that  the  defendant  is  protected  in  all  his 
rights,  and  no  waiver  should  be  implied  un- 
less the  facts  are  such  to  clearly  justify  It 

[I]  In  this  instance  the  witnesses  whose 
names  were  Indorsed  on  the  information  were 
the  relatives  and  near  neighbors  of  the  de- 
fendant and  the  words  "all  of  Konawa, 
Okl.,"  sufficiently  designated  their  post  office 
address,  and  if  there  was  any  Irregularity  It 
affirmatively  appears  that  the  defendant  ex- 
pressly waived  it  We  think  the  teidinlcal 
objections  mads  are  obviovsly  destitote  of 
merit 

[4]  To  convict  of  manslaughter  In  the  sec- 
ond degree,  it  is  not  necessary  to  show  an 
intent  to  kill.  It  Is  sufficient  to  show  an 
unlawful  killing,  and  we  think  the  eTidenoe 
is  ample  to  support  the  verdict 
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Having  eumlned  each  of  the  asBlgnments 
axsued,  and  finding  no  prejudicial  error  In 
tbft  record,  tbe  Judgment  of  the  district  court 
of  Seminole  county  is  affirmed. 

ARMSTRONG,  P.  X,  and  FURMAN,  3^ 
ooncor. 


WSATHBRHOI/r  t.  STATEL 

(CHminal  Onirt  of  Appeals  of  Oklahoma. 

April  5,  1913.) 

fSytlabua  hy  the  OowrtJ 

1.  CBiiniTAi.  Law  ({  301*)— Withdeawal  or 
Plea— DiscBETiON  or  Coubt. 

A  motion  to  gnash  and  set  aside  an  infonna- 
tion  shoald  be  made  before  plea,  and  aD  ap- 
plication for  leave  to  withdraw  a  plea  of  "not 
guilty"  for  the  purpose  of  moving  to  quash  and 
act  aside  the  information  Is  addressed  to  tbe 
sound  discretion  of  the  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent.  Dig.  |  687;  Dec  Dig.  |  801.*] 

2.  iHDICniBNT  AND   InFORHATION  (|  122*)— 

Vabiance  fbom  Complaint. 

The  complaint  before  the  committing  mag- 
istrate averred  that  the  killing  was  effected  by 
means  of  a  shotgun ;  and  tbe  information  in 
the  district  court  averred  that  the  killing  was 
effected  by  means  of  a  Winchester  rifle.  Held, 
that  this  is  a  sufficient  compliance  with  the 
constitutional  provision  (section  IT,  Bill  of 
Rights)  as  the  means  by  which  the  offense  was 
committed  are  not  a  constituent  element  of  the 
crime  of  mnrder.  and  that  the  variance  between 
the  averments  of  the  original  complaint  and  the 
infwmstion  filed  in  the  district  court  are  not  to 
the  prejudice  of  Uie  substantial  rights  of  the 
defendant 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information.  Osnt  IMg.  H  321-325;  Dec. 
Dig.  I  122.*] 

8.  OuwiTAi.  Law  Q  SOI*)— Withdsawai,  or 
Plea. 

Where  the  motion  to  gnash  and  set  aside 
Is  not  made  in  good  faith,  and  is  obvloasly  with- 
out merit,  and  Tt  is  evident  that  substantial  jus- 
tice will  not  be  promoted,  nor  rights  of  tbe  de- 
fendant prejudiced,  an  application  for  leave  to 
withdraw  a  plea  of  not  guilty  for  the  purpose  of 
presenting  such  motion  was  properly  denied. 

[EJd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  687 ;  Dec  Dig.  §  301.*] 

4.  CteniiNAL  Law  {%  927*)— Tbiai^Sepaea- 

TION  OF  JUEY. 

Section  6851,  Comp.  Laws  1909,  providing 
that  "tbe  jurors  sworn  to  try  an  indictment 
may  at  any  time  before  the  submission  of  the 
caase  to  tbe  jury,  in  the  discretion  of  the  court, 
be  permitted  to  separate,  or  to  be  kept  in  the 
charge  of  proper  officers,"  leaves  the  Question 
of  keeping  the  Jury  together  during  the  trial 
of  a  capital  case  within  the  discretion  of  the 
trial  court  The  fact  that  a  juror  in  a  capital 
case  became  separated  from  his  fellow  jurors 
at  a  recess  during  the  trial,  and  left  the  custody 
of  the  officer  who  ba.d  the  jary  in  diarge,  is 
not  sufficient  ground  to  grant  a  new  trial ;  where 
it  does  not  appear  that  he  had  any  communica- 
tion with  any  one  concerning  the  cause,  either 
direcOy,  by  conversation,  or  indirectly,  by  over- 
hearing the  observations  of  others,  or  that  he 
did  any  act  Inconristent  with  his  duty  as  a  Juior 
during  sQch  separation. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  2267-2262;  Dee^  Dig.  | 
927.*] 


5.  Criuinal  Law  <{  1163*)-^itbt— Sepaba- 

TION— PbESUMPTION  OF  PbEJUDICB. 

When  the  jnry  have  separated  without 
leave  of  the  court  after  retiring  to  deliberate  on 
their  verdict,  and  before  delivering  or  sealing 
the  same  if  it  be  sealed,  in  violation  of  section 
6S96,  Comp.  Lews  1909.  prejudice  will  be  pre- 
sumed, and  the  burden  of  proof  is  on  tbe  prose- 
cution to  affirmatively  show  that  the  defendant 
was  not  prejudiced  thereby. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3090-3099;  Dee.  Dig.  1 
1163.*] 

6.  Homicide  (f§  19.  63*)— Mutual  Combat. 

Where  the  hilling  was  done  in  mutual 
combat  entered  into  willingly  and  in  the  knowl- 
edge of  its  liability  to  cause  death  to  one  or 
more  of  the  combatants,  all  parties  who  know- 
ingly and  intentionally  engage  in  such  mutual 
combat  are  guilty  of  mnrder  or  first-degree 
manslaughter,  unless  it  bo  shown  that  before 
tbe  fatal  shot  was  fired  they  had  refused  any 
further  combat,  and  had  in  good  faith  with- 
drawn and  sought  to  avoid  further  conflict  and 
that  the  killing  was  t^en  done  in  necessary  sdf- 
defense. 

[Ed.  Note.— For  other  casw,  see  Homicide, 
Cent.  Dig.  {{  32,  86,  87;  Dec.  iMe.  H  1».  83.*] 

7.  Homicide  ft  30*)- Pbincipals. 

One  who  is  present,  ^dine  and  abetting 
in  a  murder,  is  guilty  as  a  principal,  though  an- 
other does  the  killing. 

[Ed.  Note^For  other  cases,  see  Homicide, 
Cent  Dig.  II  4S-lil;  Dee.  Dig.  |  80.*] 

8.  HoinciDB  (I  340*)  —  Appeal  —  tjauvtwhii 
Bbbob. 

A  defendant  who  has  been  convicted  of 
mandaughter  in  tbe  second  degree  cannot  com- 
plain that  the  court  changed  tbe  law  of  man- 
slaaghter  in  the  second  degree,  and  Uiat  tbe 
evidence  did  not  justify  such  a  charge. 

[Kd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  71&-717.  720;  Dea  Dig.  |  840.*] 

Error  from  District  Court;  Oils  Countr; 
G.  A.  Brown,  Judge. 

Harry  Weatherholt  was  convicted  of  man- 
alaufi^ter  In  tbe  second  d^n%e,  and  brings 
error.  Affirmed. 

Tbe  plaintiff  in  error,  bereinafter  referred 
to  as  the  defendant,  was  convicted  of  man- 
slanghter  in  the  second  degree  in  ttie  district 
court  of  Ellis  county  on  an  Information  filed 
in  said  court  October  12,  1909,  charging  blm 
with  tbe  murder  of  Thomas  Morgan  In  said 
county  on  tbe  27tb  day  of  July,  1909,  and 
was  sentenced  to  Imprisonment  in  tbe  pen- 
itentiary for  a  term  of  3^  years.  Tbe  Judg- 
ment and  sentence  was  entered  October  14, 
1911.  To  reverse  tbe  Judgment,  tbe  defend- 
ant perfected  an  appeal  by  case-made. 

The  story  of  tbe  homicide  as  told  by  tbe 
witnesses  for  tbe  state  Is  short  and  simple. 
The  defendant  and  the  deceased  disagreed 
and  bad  some  difficulty  over  tbe  line  fence 
wblcb  separated  tbe  farms  of  tbe  respective 
parties.  The  defendant  had  removed  the 
fence,  and  the  deceased  bad  moved  it  back. 
On  tbe  fatal  day  tbe  cows  of  the  deceased 
got  through  the  fence  and  Into  tbe  defend- 
ant's kafi!lr  corn.  The  deceased's  daughter 
Elsie  testified:  That  she  drove  tbe  cows  out 
of  tbe  cornfield,  and  E.  F.  Powers  met  her 
and  told  her  to  keep  the  cows  out    She  told 
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blm  tbey  would  If  tber  would  let  tbem  ke^ 
tiia  fence  up;  and  he  told  her  not  to  fix  the 
foice  and  then  went  towards  bis  house,  and 
his  son  Bay,  who  was  with  him,  went  to 
Weatlierholt^B.  That  she  had  a  hammer  and 
some  staples  and  commoiced  to  flx  the  fmce. 
That  presently  she  saw  Mr.  Vow&n  and  his 
son  and  the  defendant  csomlng  towards  her, 
BO  she  went  home  and  told  her  folks  about 
the  cows  being  out,  and  asked  ber  brothMs 
to  come  and  help  her  fix  the  taice;  and 
Henry,  Blzam,  and  Arnold  said  that  th^ 
would  so  with  her,  and  they  and  her  ftther 
and  sister  Janette  returned  with  her.  That 
her  oldest  brother  bad  a  22  irtstol,  the  other 
two  bad  shotguns,  and  her  faflitt  had  a  22 
rUle. .  That  they  went  along  the  foice  and 
straightened  It  up  and  started  to  steals  It 
That  the  defendant,  Mr.  Weatiierholt,  and 
Mr.  Powers  and  his  son  Bay  woe  standing 
by  an  old  hay  stack.  The  defendant  had  a 
double-barrel  shotgun,  and  the  elder  Powors 
had  a  Winchester  rifle.  That  the  three  walk- 
ed up  to  tbem.  and  her  fathw  said,  "We  are 
flxlttg  the  fence  to  keep  the  cattle  out,"  and 
the  defendant  said,  "Shut  your  month;  your 
life  Is  short"  That  they  were  all  on  her 
fether's  farm,  and  they  went  on  fixing  the 
fenc&  The  defendant  and  Powers  followed 
them.  Orertaklng  them,  her  father  told 
Powers  that  he  wanted  him  to  keep  his  dog 
off  the  cattle,  and  Powers  said,  "Shut  your 
mouth,"  and  fired  at  him,  and  the  defendant 
shot  also  about  the  same  time.  That  the 
first  shot  that  the  defendant  fired  struck  her 
father  on  the  hand;  and  he  fired  a  shot  and 
said,  "That  will  do,"  and  started  home,  when 
he  was  shot  in  the  bade,  and  died  In  a-  few 
minutes.  That  the  second  or  third  shot  after 
her  father  fell  struck  her  brother  Henry  in 
the  back,  and  he  died  before  the  doctor  ar- 
rived That  all  together  four  shots  were 
flred  by  Powers  and  two  by  the  defendant 

The  testimony  of  Janette,  Hiram,  and  Ar- 
nold Morgan  was  in  substance  the  same  as 
that  of  their  sister  EHsle. 

The  widow  of  the  deceased  testlSed:  That 
she  had  seen  the  defendant  walk  along  the 
fence  with  an  old  shotgun,  and  she  felt  un- 
easy when  the  children  went  to  the  fence, 
so,  leaving  her  baby  with  her  daughter  Silva, 
she  went  about  40  rods  from  the  house  and 
looked,  and  saw  the  defendant  and  Powers 
following  her  hnsband  and  the  children  along 
the  fence.  That  Powers  flred  the  first  shot 
and  the  defendant  the  second.  Then  the 
shooting  became  general.  That  she  saw  the 
defendant  shoot  again,  and  she  went  towards 
them  and  met  her  little  girl,  who  said,  "They 
hare  shot  papa,  and  I  think  he  Is  dead,  and 
they  shot  Henry."  That  Mr.  Powers  seemed 
to  have  been  shot  as  his  son  and  the  de- 
fendant helped  him  as  he  went  away. 

Dr.  6.  El  Irrln  testified :  That  he  was  a 
regular  licensed  and  practicing  physician  lo- 
cated at  Oage,  and  was  called  to  the  home 
of  tbe  deceased,  Thomas  Morgan,  and  exam- 


ined the  body.  That  the  wound  that  caused 
the  death  was  made  by  a  btdlet  that  bad  en- 
tered his  back  and  passed  through  his  body, 
and  there  was  also  a  gunshot  wound  on  the 
wrist 

The  record  sbows  the  conviction  of  both 
the  d^ttidant  and  Powers  for  the  killing  of 
Henry  Mo^n  at  tbe  time  of  the  tragedy, 
and  that  they  were  each  sentenced  to  serve 
a  term  of  two  years'  imprisohmtfit,  and  Uiat 
after  serving  a  short  time  the  defniduit  bad 
been  granted  a  parole. 

For  tbe  defense  B.  F.  Powers  was  the  main 
witness.  He  testified:  That  he  talked  with 
EHsle  BCorgan  on  the  fetal  day  atraut  the 
stock  trespassing,  but  did  not  tell  her  that 
he  would  not  permit  the  fence  to  be  fixed. 
That  he  sent  his  son  Bay  to  tsUl  the  defend- 
ant that  Morgan's  stock  bad  been  in  the 
crop  and  wmt  liomew  That  the  defendant 
shortly  after  came  to  his  home  and  asked 
him  to  go  with  blm  to  estimate  tbe  dami^ 
done  by  Morgan's  stodc,  and  be  went  with 
the  defendant  ,wbo  had  a  double-barrd  shot- 
gun. That  he  carried  his  44  Wta^bettm  rifle 
to  shoot  Jack  rabbits.  They  passed  the  Mor- 
gans near  the  line  fence  without  ston^i^.  Mr. 
Morgan  made  some  remark,  and  the  defend- 
ant said  to  Morgan  that  "he  was  not  afraid 
of  bim,"  and  Morgan  answered  "that  we  are 
ready  fbr  you  right  now,"  that  the  Morgans 
went  west  and  they  went  east  Into  the  corn- 
field and  examined  tbe  damage,  and  then 
took  the  bacA  track  and  overtook  the  Mor- 
gans, and  Mr.  Morgan  made  some  remark 
to  witness  about  wanting  him  to  keep  his 
dog  off  the  stock,  and  as  he  said  this  he  and 
his  son  Henry  raised  their  guns  and  flred. 
and  witness  was  struck  on  the  head  with  a 
rifle  ball,  knocking  Mm  down.  That  he  rais- 
ed up  and  shot  at  Mr.  Morgan.  That  Ar- 
nold and  Htram  Motion  shot  at  him,  several 
shot  hitting  him  on  the  head  and  shoulder. 
And  witness  shot  again  at  Mr.  Morgan,  and 
then  shot  at  Henry  Morgan,  who  was  shoot- 
lug  at  him.  Tbat  he  had  heard  threats  made 
against  him  and  the  defendant  by  Mr.  Mor- 
gan, and  had  noticed  that  the  Morgans  often 
carried  guns  back  and  forth  to  their  work. 
That  he  had  been  granted  a  pardon  in  the 
case  of  his  conviction  for  killing  Henry  Mor- 
gan, and  the  case  against  him  for  the  killing 
of  Thomas  Morgan  had  been  dismissed. 

Mrs.  Bowers,  his  wife,  tentlfled  that  she 
was  watching  tbe  parties,  and  the  first  shot 
was  fired  from  the  Morgans*  side  of  the 
fence. 

Ray  Powers  testified  th^t  the  Morgans  flr- 
ed tbe  first  shot  and  tbe  defendant  flred  two 

shots. 

Joe  Bryan  and  his  wife  both  testified  that 
they  witaessesd  the  shooting,  and  the  first 
two  shots  were  from  the  Morgans'  side  of  the 

fence. 

Several  wttneases  testified  that  they  heard 
the  deceased  threaten  to  shoot  tbe  defendant 
The  defense  was  Justification  in  self-de* 
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ttxm.  The  defendant  did  not  take  tbe  wlt- 
nen  stand  on  bia  own  bduUt.  - 

Tbe  tongoiag  statemoit  of  fada  anffl- 
dent  for  tbe  pnrpoae  of  tbia  opinion. 

W.  H.  Springfield  and  C.  B.  Warren,  both 
of  Oage,  for  plaintiff  In  error.  Chas.  West, 
Atty.  Gen.,  Smith  C.  Matson,  Asst  Atty.  Oen., 
and  Jos.  L.  Hnll,  of  Oklahoma  City,  for  tbe 
Stata 

DOTLE,  J.  (after  stating  the  facts  as 
above).  A  number  of  allied  errors  In  tbe 
trial  of  the  case  are  assigned,  which.  In  so 
fbr  as  tbey  are  deemed  essential  In  review- 
ing tbe  case,  will  be  noted  In  tbe  order  of 
presentation.  The  first  assignment  Is  the 
usual  one  that  the  court  tfred  In  OTermllnc 
tbe  motion  for  new  trial: 

Second.  The  defendant  dalms  that  the 
court  erred  In  overruling  his  application  for 
leave  to  withdraw  bis  plea  of  "not  guilty," 
and  permit  him  to  file  a. motion  to  quash 
tbe  Information  on  tbe  ground  that  there  was 
a  variance  between  the  complaint  and  In- 
formation, In  that  the  former  charged  that 
tbe  killing  was  effected  by  means  of  a  breach 
loading  shot  gun,  whereas  tbe  latter  charged 
that  It  was  by  means  of  a  ^ncheeter  rifle. 

[11  An  application  for  leave  to  withdraw 
a  plea  of  not  goUty  Is  addressed  to  tbe  sound 
discretion  of  the  court  Tbe  record  shows 
that  on  August  18,  1909,  the  defoidant  was 
brought  before  tbe  coun^  Judge,  acting  as  a 
committing  magistrate,  and  having  waived  a 
preliminary  examination  was  held  to  answer 
for  murder  as  charged  before  the  district 
court ;  that  on  August  21,  1909,  he  was  ad- 
mitted to  ball  by  the  district  Judge ;  that  on 
November  17,  1009,  be  was  duly  arraigned 
and  entered  a  plea  of  "not  guilty,"  and  this 
application  was  not  made  until  tbe  case  was 
caUed  for  trial  April  6, 1911,  about  18  months 
after  tbe  plea  was  mtered. 

In  Hunter  v.  State^  3  Okl.  Cr.  G33,  107 
Pae.  444,  It  Is  said:  "The  facts  stated,  if 
true.  In  a  motion  to  set  aside  an  indictment, 
must  present  a  case,  not  of  technical,  or 
possible,  or  hypothetical,  but  of  manifest, 
prejudice  to  tbe  substantial  rights  of  the  de- 
fendant, and  where  It  Is  plain  that  substan- 
tial Justice  will  not  be  promoted,  nor  mani- 
fest wrong  to  tbe  defendant  prevented,  tbe 
Indictment  should  not  be  set  aside  on  mere 
technical  errors,  Informalltlee,  or  Irregolarl- 
tiea." 

[2]  The  means  with  whldi  the  offense  was 
committed  are  not  a  constituent  elem^t  of 
the  crime  of  murder,  and  while  the  aver- 
ments of  the  means  with  which  tbe  ofEense 
diarged  was  conunltted  Is  a  necessary  aver- 
ment to  a  good  information,  yet  tt  cannot  be 
aald  that  tbe  variance  between  tbe  avw- 
moita  of  the  original  complaint  and  the  In- 
ftnrmatlon  filed  In  the  district  court  was  prej- 
udicial to  the  substantial  rights  of  the  de- 
fendant. Wllliama  v.  State,  6  Okl.  Or.  37S. 
lis  Fac  1006;  Ponosky  t.  State,  8  OkL  Or. 


119,  126  Paa  4S1;  Tucker  t.  States  8  OU. 
Gr.  428. 128  Pae.  318. 

[3]  The  defendant* a  plea  of  not  guilty  waa 
advlsely  entered,  and  we  think  tbe  conrt  did 
not  enrdae  Ita  dlacretlon  unaonndly  la  re- 
fusing to  allow  the  defendant  to  withdraw 
his  plM  for  the  purpose  of  presenting  a  mo- 
tlmi  to  quaata  the  information  that  obrloutly 
waa  without  merit 

Third.  Error  la  esrigued  upon  the  rulings 
of  tbe  court  In  admitting  and  ezdndlug  tes- 
timony. Gotinad  In  their  brief  atate:  "We 
do  not  wlah  to  waive  thla  aaalgnment,  but 
respectfully  refer  the  reviewing  court  to  the 
record."  We  do  not  omalder  It  tbe  doty  of 
this  conrt  to  ezambw  the  tranacrlpt  of  the 
evidence  to  determine  whether  or  not  the 
trial  court  wred  In  Oe  admiaalcm  or  » 
Jectlon  of  teatlmony  and  ttfw  counsel  to  rule 
4  Inscribing  that:  "When  the  wror  alleged 
la  to  tbe  admlaalon  or  to  tbe  rejection  of 
evidence,  the  qtedficatlon  ahall  quote  the 
full  substance  of  the  evidence  admitted  or 
rejected,  atating  q;>edflcally  tlie  objections 
tbereta" 

FoortlL  Hie  defoidant  omnplalns  <tf  mls- 
condnct  of  the  Jury  In  s^aratlng  without 
leave  of  die  conrl^  after  bavlng  been  sworn 
and  placed  In  charge  of  the  bailiff,  and  be- 
fore ttu  ease  had  been  finally  anbmltted  to 
them.  One  of  tbe  grounda  of  tbe  motion  for 
new  trial  Is:  "That  one  of  the  Jurymen,  Ll 
H.  Oliver,  separated  from  the  rest  of  the 
Jury  and  went  alMie  to  look  after  hla  team, 
and  went  to  a  restanrant  ae^^arate  and  apaJt 
from  the  rest  of  tbe  Jurors  to  grt  his  anpper. 
and  that  the  ah«ifl  had  to  go  after  him  and 
bring  blm  back  to  the  otbw  Jimws."  The 
fact  of  the  B^tantlon  of  the  Jury  aa  al- 
leged la  not  denied.  Tbe  bailiff  teatlfled  that 
In  taking  the  Jury  to  anpper  the  first  day  ot 
the  trial  he  mlsaed  tbe  Juror  Oliver  when 
they  readied  tbe  hotd,  and  he  went  ba^ 
and  found  the  Juror  at  a  restaurant  waltli^ 
for  his  suK>er;  that  he  remonstrated  ^th 
him,  and  the  Juror  said  that  he  was  hard  of 
bearing,  and  had  understood  the  Judge  to  say 
to  be  back  at  half  past  7;  that  he  had  a 
team  at  the  Uvery  bam  and  bad  gone  to  see 
about  that 

Tbe  Juror  Oliver  testtfied  that  he  talked 
with  tbe  Judge  In  regard  to  getting  leave  to 
go  and  feed  bis  team ;  that  be  went  straU^t 
to  tbe  bam  and  fed  his  team,  and  then  went 
to  the  restaurant  where  be  waa  found  by  the 
sheriff;  that  he  did  not  speak  to  any  one, 
and  no  one  spoke'  to  him,  and  be  did  not 
bear  any  person  qjeak  about  tbe  case. 

The  record  shows  that,  upon  adjournment 
on  the  first  ^ly  of  the  trial,  the  court  In- 
structed the  bailiff  to  keep  tbe  Jury  together, 
l^ls  was  on  Thursday,  October  6th;  the 
case  was  submitted  to  the  Jury  on  October 
7Ul  In  support  of  thla  assignment,  counsel 
dte  the  case  of  Bllton  v.  Territory,  1  Okl. 
Cr.  S06,  99  Pac.  163.  In  the  Bllton  Case  tbe 
Jury  was  permitted  to  separate  after  the 
case  bad  bem  finally  aubmltted  and  tbe  Jury 
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had  retired  tot  the  purpose  of  deliberation. 
It  Is  not  claimed  in  the  case  at  bar  tbat 
there  was  a  separation  of  the  Jury  after  the 
case  had  been  finally  sabmitted  to  them. 

[4]  Section  6S51,  Procedure  Criminal,  pro- 
vides: "The  Jurors  sworn  to  try  an  Indict- 
ment, may  at  any  time  before  the  submission 
of  the  cause  to  the  jury,  in  the  discretion  of 
the  court,  be  permitted  to  s^rate,  or  to  be 
k^t  In  charge  of  proper  officers.  The  officers 
must  be  sworn  to  keep  the  Jurors  t(%ether 
until  the  next  meeting  of  the  court,  to  suffer 
no  person  to  speak  to  or  communicate  with 
them,  nor  to  do  so  tSxemselves,  on  any  sub- 
ject connected  with  the  trial,  and  to  return 
them  Into  court  at  the  next  meeUng  thereof." 
Construins  this  section  in  the  case  of  Arm- 
strong T.  State,  2  Okl.  Or.  607,  lOB  Pa&  658, 
24  L.  R.  A.  (N.  a)  776,  it  Is  said:  "Under 
this  provision  the  segregation  of  the  Jury  in 
fekmy  cases,  before  the  cause  is  finally  sub- 
mitted, is  left  in  the  discretion  of  the  trial 
court,  yet  we  beHere  that  in  the  oerdse  of 
sound  Jndldal  discretion  the  trial  court  In 
a  capital  case  should  not  refuse  a  request 
from  dther  party  to  place  the  Jury  in  charge 
of  sworn  officers  during  the  progress  of  the 
trial.  The  legal  KvesumpUon  is  that  Jurors 
p^rfbrm  titeir  duty  in  accordance  with  the 
oath  they  have  taken,  and  tbat  presumption 
Is  not  overcome  by  proof  of  the  mere  fact 
that  during  the  adjournments  of  a  trial  the 
Jurors  were  jtermltted  to  separate.  The  de- 
fendant must  affirmatively  show  that  by 
reason  thereof  he  was  denied  a  fair  and  im- 
partial trial,  or  that  his  substantial  rights 
were  prejudiced  thereby."  And  In  conduslon 
It  Is  said:  "The  clear  intention  of  the  law- 
making power  is  that  the  mere  separation  of 
the  Jury  during  the  numerous  and  necessary 
adjournments  incidental  to  a  criminal  trial 
should  not  result  In  delaying  or  defeating 
the  ends  of  Justice,  when  there  Is  not  the 
slightest  presumption  or  probability  or  even 
possibility  of  Injustice  to  the  defendant." 

In  a  homicide  case,  where  the  court  upon 
Its  own  motion,  after  the  Jurors  were  sworn 
to  try  the  case,  ordered  them  Into  the  custody 
of  the  sheriff  during  the  progress  of  the  trial, 
and  before  the  final  submission  of  the  case 
certain  of  the  jurors  separated  from  the  oth- 
ers, the  Supreme  Court  of  California  said: 
"The  direction  of  the  court  did  not  give  the 
defendant  the  right  to  control  the  action  of 
the  Jury  or  of  the  officer  In  that  respect  dur- 
ing the  pendency  of  the  trial,  nor  the  right 
to  any  exception  for  error  or  misconduct  by 
reason  of  a  failure  to  literally  comply  there- 
with. The  mere  fact  tbat  the  direction  of 
the  court  was  violated  does  not  give  to  the 
defendant  the  right  to  have  the  verdict  set 
aside.  He  must  show  as  fully  as  U  the 
direction  had  not  been  given  that  one  or 
more  of  the  Jurors  was  Influenced  in  his 
velvet  by  some  outside  Influence  during  or 
In  consequence  of  such  separation."  People 
T.  Bemmerly,  98  GaL  289,  83  Pac.  263.  See. 


also,  People  v.  Emmons.  7  CaL  App.  685,  96 

Pac.  1032. 

[6]  The  statute  further  provides  (section 
6S58,  Proc.  Crlm.)  that,  before  the  Jury  retire 
to  deliberate  on  their  verdict,  one  or  more 
officers  must  be  sworn  to  keep  them  together 
In  some  private  and  convenient  place,  and 
not  to  permit  any  person  to  speak  to  or 
communicate  with  them,  nor  do  so  them- 
selves, unless  it  be  by  order  of  the  court, 
and  one  of  the  express  grounds  for  a  new 
trial  Is:  "3d.  When  the  Jury  have  separated 
without  leave  of  the  court,  after  retiring  to 
deliberate  on  their  verdict,  and  before  de- 
livering, or  sealing  the  same,  If  It  be  sealed." 
Section  6896,  Proc.  Crlm.  In  Oolns  v.  State, 
9  Okl.  Cr.   ,  130  Pac.  513,  and  cases  there- 
in collated,  it  is  held  that  on  proof  of  a  vio- 
lation of  this  provision  by  permitting  the 
Jury  to  separate  after  the  case  Is  finally  sub- 
mitted the  defendant  is  entitled  to  the  pre- 
sumption that  such  separation  has  been  prej- 
udicial to  him,  and  the  burden  of  proof  is 
on  the  prosecution  to  show  that  no  Injury 
could  have  resulted  therefrom  to  the  de- 
fendifnt 

In  the  case  at  bar  the  burden  of  showing 
prejudice  was  upon  the  defendant,  however, 
the  prosecution  assumed  the  burden  by  show- 
ing that  the  defendant  was  not  prejudiced 
thereby,  and  that  the  separation  was  by  per- 
mission of  the  court,  and  it  clearly  appears 
that  the  defendant  suffered  no  Injury  by  rea- 
son of  such  separation.  It  Is  also  insisted 
that  the  verdict  Is  contrary  to  law,  and  is 
not  supported  by  sufficient  evidence. 

[B]  The  only  conflict  l)etween  the  law  in 
the  premises  and  the  verdict  of  the  Jury  is 
that  there  was  no  evidence  tending  to  reduce 
the  homicide  to  manslaughter  in  the  second 
degree.  However,  the  court  for  some  reason 
not  apparent  from  the  record  without  objec- 
tion by  the  defendant  submitted  to  the  Jury 
the  Issue  of  manslaughter  In  the  second  de- 
gree. And  the  defendant  cannot  complain  be- 
cause the  court  gave  the  Jury  an  opportunity 
to  find  him  guUty  of  this  d^ree,  even  thou^ 
the  evidence  did  not  Justlty  such  an  instruc- 
Uon. 

[7]  As  to  the  sufficiency  of  ttie  evidence,  one 
who  is  present  aiding  and  at>ettlng  In  a  mur- 
der is  guilty  as  a  principal,  though  another 
does  the  killing.  And  If  the  defendant  in 
any  way  challenged  the  fight,  and  went  to 
it  with  an  armed  party  on  the  day  of  the 
killing,  knowing  that  the  other  parties  were 
armed  with  deadly  weapons  and  wUUi^e  to 
flght,  he  cannot  afterwards  Justify  the  tak- 
ing of  his  assailant's  life  on  the  ground  of 
necessary  self-defense. 

[6]  The  evidence  in  this  case  strongly  tend- 
ed to  show  tbat  the  killing  was  done  In 
mutual  mortal  combat;  and  where  a  homi- 
cide is  committed  in  mutual  combat,  entered 
into  willingly  and  In  the  knowledge  of  Its 
liability  to  cause  death  to  one  or  more  of 
the  combatants,  all  parties  who  knowlngl} 
and  IntentlonaUy  engage  in  andt  mntnal  ctnn- 
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bat  are  guilty  of  murder,  unless  th^  can 
prove  tliat,  before  the  fatal  shot  was  fired, 
tiiey  had  refused  &nj  further  combat,,  and 
had  In  good  faith  withdrawn  and  sought  to 
avoid  farther  conflict,  and  that  the  killing 
was  then  In  their  necessary  self-defense. 
Drlggers  v.  United  States,  1  Okl.  Or.  167,  95 
Pac.  612,  129  Am.  St  Rep,  823 ;  Id.,  21  Okl. 
60,  95  Pac.  612,  129  Am.  St  Kep.  823,  17  Ann. 
Gas.  66;  Evans  t.  State,  8  Okl.  Cr.  78,  126 
Pac.  586 ;  Wood  v.  SUte.  3  Okl.  Gr.  653,  107 
Pac.  937.  Upon  the  undisputed  facts  and 
the  testimony  ofTered'  on  behalf  of  the  de- 
fendant, he  was  guilty  at  least  of  man- 
slaughter in  the  first  degree. 

The  other  assignments  are  untenable  and 
merit  no  discussion. 

No  error  appearing  in  the  record  prejudi- 
cial to  tile  substantial  rights  of  the  defend- 
ant the  Judgment  of  the  district  court  of 
Ellis  county  is  affirmed. 

ABMSTBONO.  P.  J.*  and  FURMAN,  J., 
concnr. 


HIGH  T.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  12,  191S.) 

fSiftlahut  Iv  t^e  OourtJ 

CmnsAL  Law  (§  1069*)— Appeal  and  Eb- 

moB— Taking  of  Appeal. 

In  misdemeanor  cases  the  appeal  must  be 
taken  within  60  days  from  the  date  of  the 
jadgment,  unless  the  trial  judge  for  good  cause 
shown  extends  tbe  time  for  taking  the  appeal 
not  eiceedinK  60  days  additional.  After  this 
time  has  expired,  no  appeal  can  be  taken. 

lEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2681-2699:  Dec  Dig.  { 
1069.*1 

Appeal  from  'Roger  UlUfl  County  Gonrt; 
E.  E.  Tracy,  Judge. 

N.  B.  High  was  conTleted  of  violating  the 
problMtory  liquor  law,  and  be  appeals.  Ap- 
peal dlgmlwied. 

E.  li.  Mitchell,  of  Cheyenne,  for  appellant 
C.  J.  Davenport^  Asst  Atty.  Gen.,  for  tbe 
State 


FUBHaN,  J.  Section  6918,  Comp.  Laws 
1906,  iB  aa  follows:  "In  misdemeanor  cases 
the  ajweal  must  be  taken  within  dxty  days 
afta:  the  Jadgment  Is  rendered;  provided, 
however,  ttiat  tbe  trial  court  may,  for  good 
cause  diown,  extend  tlie  lime  in  which  the 
appeal  may  be  takra  not  exceeding  slxt^ 
day&"  In  this  case  the  appellant  was  con- 
victed for  n  vlolatltKi  of  the  prohiUtory  liq- 
uor law,  and  bis  pnnlshment  was  assessed  at 
a  And  of  $E0,  and  SO  days  oonflnement  In 
the  county  Jail.  Judgment  was  rendered 
■gainst  appelant  on  tbe  24th  day  of  Angost, 
1912,  but  tt^  anieal  was  not  perfected  by 
filing  tbe  record  in  this  court  until  Febru- 


ary 20.  1913.  As  the  appeal  wae  not  per- 
fected within  the  time  required  by  law,  ttaia 
court  has  not  acquired  Jurisdiction  of  Uie 
cause.  Aa  no  counsel  has  appeared  in  this 
court  to  represent  appellant,  we  are  Impelled 
to  the  belief  Qiat  this  attempted  appeal  was 
used  merely  for  the  purpose  of  securing  de- 
lay. 

The  appeal  Is  dismissed  for  want  of  Juris- 
diction, and  tbe  cause  is  remanded  to  the 
county  court  of  Roger  Mills  county,  with  di- 
rections to  the  trial  court  to  proceed  widi 
the  enforcement  of  Its  Judgment 

ARMSTBONQ.  P.  J.,  and  DOYLE,  J.,  con- 
cur. 


WHITE  V.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  12,  1918.) 

(Bvllohun  hv  the  Court.) 
CBiMiNAt  Law  (§  1130*)— Appeal  and  Bb- 

BOB — AFFIBUANCE. 

Where  the  defendant  appeals  from  a  judg- 
ment of  conviction,  and  no  briefs  are  filed,  or 
arguments  presented,  this  court  will  make  an 
examination  of  the  record  proper,  and,  if  no 
fundamental  error  is  apparent  will  affirm  the 
judgment. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2006,  206&-£&70^  320B;  Dec 
Dig.  {  1130.*] 

Appeal  from  Pontotoc  Ooonty  Court ;  Con- 
way O.  Barton,  Judga 

Baldy  White,  alias  Wallace  Owens,  was 
convicted  of  vagrancy,  and  he  appeals.  Af- 
firmed. 

Crawford  &  Bolen,  of  Ada,  for  plaintiff  in 
error.  Ctaas.  West  Atty.  Gen.,  and  Smith  O, 
Matson  and  E.  O.  Sptlman,  Asst  Attys.  Oml, 
for  the  State. 

DOYLE,  J.  PlalntlfT  In  error,  Baldy  White, 
alias  Wallace  Owens,  was  convicted  in  the 
county  court  of  Pontotoc  county  of  the  crime 
of  vagrancy,  and  was  sentenced  to  pay  a  fine 
of  $00.  Tbe  judgment  and  sentence  was  en- 
tered on  April  6,  1911.  No  briefs  have  been 
filed,  and  the  Attorney  General  has  filed  a 
motion  to  affirm. 

The  information  charged  a  violation  of  sec- 
tion 2TO0  of  the  Oomp.  Laws  of  lOM,  which 
enacts  that :  "The  following  persons  are  va- 
grants within  the  meaning  of  this  act 
*  *  *  Fifth,  any  profesBlonal  gambler,  or 
gamblers  commonly  known  as  tin  horn  gam- 
blers, (»rd  players,  or  card  i^rp.  •  *  •  >• 
The  evideDCe  shows  that  the  defendant  con- 
ducted a  pc3cst  room  in  the  city  <a  Ada,  and 
that  he  had  at  various  times  been  convicted 
of  gambling  in  tiie  police  court  ot  said  dty. 
We  have  examined  the  Information,  the  in- 
BtmctionB  of  the  court,  and  the  Judgment 
and  sentence,  and  we  have  discovered  no  er- 
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ror  which  will  warrant  a  reversal  of  the 
Jadgmmt 

The  jadgmait  of  the  coontr  court  of  Pon- 
totoc county  la  therefore  affirmed. 

ARMSTRONG,  P.  and  FUBMAN,  J., 
coDcnr. 


DEOEEB  r.  TEBLOOP. 

(Sapreme  Goort  of  Wadiington.   Ajvil  12, 
1913.) 

1.  Landlobd  ahd  Tenant  (f  68*)— Unuw- 

FUt.  DETAINKB  —  JUBISDICIION  ~  TiTLB  TO 

Realty. 

The  court  in  nnlawfol  detainer  may  not 
try  title  to  the  property;  and,  where  plaintiff 
aDesed  ownership  in  fee,  eridenoe  that  the  deed 
to  him  waa  Told  was  inadmlsdtde. 

[Bd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  |!  159-168,  ieS-167,  169, 
172-176;  Dec  Dig.  J  83.*] 

2.  Landlord  and  Txnant  (|  290*)— Bzist- 
■NCB  or  Relation- AcTB  CoNSTiTUTino. 

Where  a  daughter  took  itoeBcselon,  with 
the  consent  of  her  father,  of  property  consti- 
tuting, prior  to  her  mother's  death,  community 
property,  her  possession  was  permisaiTe  only; 
and,  where  he  subsequently  notified  her  to  vacate 
or  pay  rent,  her  retaining  possession  after  de- 
mand without  paying  rent  was  nnlawfid. 

[Ed,  Note.— For  other  caaea  see  landlord  and 
Tenant.  Gent  Dig.  U  1207-^215;  Dec.  Dig.  S 
290.*] 

8.  Landlobd  and  Tenant  (i  291*>— Unlaw- 
ful Dbtaineb— Dakaqbs  fob  Rent  due. 
The  court  rendering  judgment  for  plain- 
tiff in  unlawful  detainer  may  enter  judgment 
for  double  the  amount  of  rent  due  from  defend- 
ant 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Gent  Dig.  ||  1217-1241,  1248-1269; 
Dec.  Dig.  I  291.*T 

Department  1.  Appeal  from  Superior  Court, 
Snohomiah  Oonuty;  W.  P.  Bell,  Judge. 

Action  by  James  H.  Dedcer  against  Lauret- 
ta A.  Yerloop.  From  a  Judgment  for  idaln- 
tur,  defendant  appeals.  Affirmed. 

E.  0.  Dfllley,  of  Everett,  for  appellant 
Ooleman,  Fogar^  ft  Anderson,  of  Everett 
tax  respondeikL 


MOUNT,  J.  Action  tur  unlawful  detainer. 
The  oranplalut  In  this  action  is  In  the  osnal 
form.  It  aBeged  title  of  the  premises  In  the 
plalntur  and  that  In  March,  1911,  the  plain- 
tiff let  the  prendsea,  together  with  the  fnml- 
tore  tliereln,  to  the  defendant  until  sncb  time 
aa  the  same  m^llt  be  demanded  or  required 
by  the  plaintiff.  That  afterwards,  on  August 
1, 1911,  the  plaintlir  demanded  the  iKMsesslon 
of  the  premises  from  the  defendant,  who  re- 
fused to  Borrender  .the  possession.  That  snb- 
seqnoitly,  cm  August  19,  1911,  the  plaintiff 
notified  ttie  defendant.  In  writing,  that  the 
rratal  for  the  premises  from  that  date  for- 
ward would  be  the  sum  of  $10  per  week, 
niat  the  defendant  continued  In  possession, 
is  now  in  possession,  and  refuses  to  vacate 
the  inraulses.   That  afterwards,  on  the  4th 


day  of  October,  1911,  plaintiff  caused  to  be 
served  on  the  defendant  a  notice  to  pay  rent 
or  quit  the  said  premises  within  three  days, 
nie  defendant  refused  to  quit  or  to  pay  the 
rent  aa  aforesaid.  That  there  Is  due  on  said 
rental  from  August  19,  1911,  to  October  3. 
1911,  the  sum  of  $60.  For  answer  to  the 
complaint,  the  defendant  admitted  that  the 
notice  was  served  upon  her,  denied  that  there 
was  any  rent  due,  and  d^ed  generally  all 
the  other  allegations  of  die  complaint  There 
was  no  affirmative  defense. 

The  case  came  on  for  trial  before  the  court 
with  a  Jury.  Plaintiff  testified,  in  substance, 
that  the  defwdant  was  his  married  daugh- 
ter; that  he  consented  that  she  should  move 
upon  the  premises  until  such  time  as  he 
desired  her  to  vacate;  and  that  she  did  move 
upon  the  premises,  and  afterwards  refused 
to  vacate  the  same.  He  also  testified  that 
he  notified  her,  on  the  date  named  in  the 
complaint,  that,  unless  she  vacated  the  prem- 
ises, he  would  charge  her  |10  per  week  rent 
tbereaft^;  that  she  failed  and  refused  to 
pay  rent  after  demand  was  made  therefor, 
and  also  refused  to  vacate  the  premises. 
The  evidence  also  showed  that  a  notice  in 
due  form  was  served  upon  her  to  pay  rent 
or  quit  the  premises.  The  defendant  testified 
substantially  to  the  same  effect,  but  offered 
to  show  that  a  deed  executed  by  her  mother 
prior  to  her  death  in  favor  of  the  father  for 
the  premises  was  void.  Tho  court  exdnded 
this  evidence.  The  defendant  also  testified 
that  some  of  the  furniture  had  beai  pur- 
chased by  her  from  her  father  and  belonged 
to  her.  Counsel  for  the  defendant  thereupon 
stated  to  the  conrt  that.  If  there  was  any 
controversy  as  to  the  personal  propwty,  "we 
will  drop  It  out  and  let  the  title  to  that  be 
decided  In  some  probate  action  later  on." 
The  plaintiff  then  moved  the  court  for  a 
directed  verdict  for  possesion  of  the  premis- 
es, and  the  court  sustained  this  motion  and 
directed  the  Jury  to  And  In  Aivor  of  the 
plaintiff  for  the  restitution  of  the  nal  prop- 
erty. Judgment  was  entoced  to  fliat  effect 
The  defendant  has  appealed  and  a^nes.  In 
substance,  that  Inasmudi  as  the  plaintiff 
alleged  ownwslUp  of  the  real  i»operty  in 
fee,  whldi  allegation  was  doded  by  the  on- 
Hwer,  the  court  erred  in  not  admitting  evl- 
dence  to  show  that  the  deed  from  the  i^ain- 
tUTs  wife  to  him  was  void. 

[1]  This  court  has  frequently  hcM  that  title 
to  real  property  cannot  be  tried  oat  In  an 
action  of  this  kind.  Monroe  t.  Stayt  67 
Wash.  692,  107  Paa  517,  80  L.  B.  A.  (N.  8.) 
1102,  and  authorltleB  there  dted. 

[2]  It  was  stipulated  at  the  beginning  of 
the  trial  that  the  real  property  in  qaestl(m 
was  the  community  property  of  the  plslntlff 
and  his  wife  prior  to  her  death,  and  the 
defendant  admitted  that  she  went  Into  pos- 
session of  the  property  by  permission  of  Xi& 
father,  and  also  that  subsequently  be  had 
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notlfled  ber  to  vacate  tbe  premises,  which 
she  had  refused  to  do.  Her  possession  of 
the  property  was,  therefore,  clearly  permis- 
sive, and  she  was  required  to  vacate  apon 
demand.  When  she  was  notlfled  that  rental 
wonld  be  charged  from  the  date  of  the  notice* 
thoreafter  she  was  bound  to  pay  such  rent 
or  vacate  the  premises.  She  refused  to  do 
either.  Aft^  the  notice  was  served  upon  her 
to  pay  rent  or  quit,  she  was  dearly  holding 
unlawfully. 

[3]  The  trial  court  found,  under  the  evi- 
dence, that  $60  was  due  for  rent,  also  that 
defendant  was  unlawfully  withholding  the 
premises.  The  court  entered  a  judgment  for 
double  the  amount  of  rental,  viz.,  $120. 
nils  was  proper  under  tbe  rale  In  tike  case 
of  Hinckley  t.  Casey,  45  Wash.  4X0,  68  Pae. 
7tS8. 

Tbe  Jadgnwit  1b  affirmed. 

GROW,  C.  J.,  and  OOSS,  PABKEB,  and 
OHADWIGEf  JJ^  concur. 


BOCKWBLL  V.  EDOGOMB. 

(Supreme  Gonrt  of  Washington.   April  12, 

1913.) 

Pbincipal  and  Agent  (1 145*)— Contract  in 
Agent's  Name— Obuoation  op  Peincipal. 
Where  an  ageot  procured  in  bis  oWn  name, 
but  for  the  benefit  of  ^Us  prindpat,  an  option 
contract  for  the  purchase  of  property  on  tbe 
making'  of  roeciSed  payments  at  specified  times, 
and  assigned  the  coutract  to  the  principal,  who 
agreed  to  make  the  necessEU*;  payments,  tbe  op- 
tion contract  was  as  between  the  agent  and  the 
principal  tbe  contract  of  the  priDdTpal,  bat  the 
rights  of  the  vendor  were  measured,  alone  by  tbe 
option  contract,  and  be  conld  not  compel  tbe 
prindpal  to  hiake  the  stipulated  payments  on 
the  tbeoiy  Oiat  tba  assignment  unconditionally 
bound  him  to  make  tbe  d^erred  payments. 

[Ed.  Note.— For  other  eases,  see  Prindpal 
and  Agent.  Gent  Dig.  B  498^  513-^;  Dec. 
Dig.  I  145.*]  *  "  «^ 

D^rtment  1.  ^peal  from  Superior 
Court,  King  County;  John  8.  Jutey,  Judge 
pro  tern. 

Action  by  Bamett  B.  Barlnds,  prosecuted 
aftrar  tals  death  by  T.  D.  BoCkwdl*  executor, 
against  J.  W.  Bdgcomb.  From  a  Judgment 
ot  dismissal,  plaintiff  appeals.  Affirmed. 

James  Klefer,  of  Seattle,  for  appellant 
Tucker  &  Hyland,  of  Seattle,  for  respondent 

MOUNT,  J.  This  action  was  brou^t  by 
Bamett  E.  Barlnds  in  bis  lifetime  to  recover 
from  defendant  upon  a  contract  for  the  pur- 
chase of  certain  mining  claims.  The  plaln- 
titf  died  while  the  litigation  was  pending, 
and  the  executor  of  his  estate  was  substitut- 
ed as  a  party  plalntlfT.  When  the  case  was 
tried  a  Judgment  of  dismissal  was  entered. 
The  plaintiff  has  appealed. 

It  appears  from  the  record  that  Mr.  Bar- 
lnds acquired  the  claim  to  tbe  mines  In 
question  in  the  summer  of  1009.  Tbe  defend- 
ant tb»«after  desired  to  obtain  an  option  to 


purchase  these  mining  claims  He  was  un- 
able to  deal  directly  with  Mr.  Barlnds,  and 
thereupon  authorized  one  J.  A.  Hall  to  act 
for  blm,  and  to  secure  an  option  from  Mr. 
Barlnds.  The  result  was  that  Mr.  Hall  in 
bis  own  name  on  December  20,  1900,  entered 
into  a  written  contract  with  Mr.  Barlntte  as 
follows:  "This  agreement,  made  this  20th 
day  of  December,  1909,  between  Barnett  B. 
Barlnds,  of  Seattle,  Washington,  party  of 
the  first  part, 'and  J.  A.  Hall,  of  the  same 
place,  party  of  the  second  part  wltnesseth: 
That  tbe  said  party  of  the  first  part  for  and 
in  consideration  of  the  payment  of  five 
thousand  dollars  this  day  paid,  the  receipt 
whereof  Is  hereby  acknowledged,  does  hereby 
covenant  and  agree  to  and  with  the  party  of 
the  second  part,  that  be  will  make,  execute 
and  deliver  to  the  said  First  National  Bank 
of  Seattle  In  escrow,  a  conveyance  of  all  bis 
rights,  tttte  and  Interest  in  and  to  an  un- 
divided one-third  interest  In  tbe  two  quartz 
mining  dalma  known  as  'Jumbo'  and  'Ben 
Bolt,'  located  July  3.  1905,  and  recorded 
July  1%  1905,  at  tbe  Stewart  submlnlng  re- 
cording office  at  Stewart  British  Columbia, 
situated  at  the  head  of  tbe  South  fork  of 
Glader  creek  about  one  and  one-half  miles 
from  the  mouth  of  which  Is  known  as  Skeena 
mining  district  In  the  Province  of  British 
Columbia ;  said  deed  to  be  a  quitclaim  deed, 
and  to  be  held  by  the  First  National  Bank 
of  Seattle,  Washington,  In  escrow  and  to  be 
delivered  to  the  said  J.  A.  Hall,  or  his  as- 
signs, upon  the  payment  at  the  option  of 
said  J.  A.  Hall,  or  his  assigns,  of  the  further 
sum  of  five  thousand  dollars,  six  months 
from  tbe  date  hereof,  and  the  further  sum 
of  ten  thousand  dollars  on  or  before  one 
year  from  tbe  date  hereof.  It  is  agreed  be- 
tween the  parties  hereto  that  if  default  be 
made  In  the  payment  of  dttier  the  five  thou- 
sand dollars  deferred  [>ayment  due  on  or  be- 
fore six  months  from  date,  or  the  ten  thou- 
sand dollars  due  on  or  before  one  year  from 
the  date  hereof,  that  then  and  in  that  event 
tbe  sum  this  day  paid  shall  be  forfeited  to 
tbe  party  of  tbe  first  part  as  liquidated 
damages,  and  the  party  of  the  second  part 
and  his  assigns  sliall  forfeit  all  interest  in  or 
right  to  buy  or  purchase  said  interest  in 
said  claims,  and  the  said  deed  shall  be  re- 
turned by  the  First  National  Bank  of  Seattle 
to  tbe  party  of  the  first  part  Tbe  said  J.  A. 
Hall  and  his  assigns  assume  the  burden  and 
expenses  of  the  litigation  now  pending  in  the 
Supreme  Court  of  British  Columbia  respect- 
ing said  interest  in  said  claims,  and  in  the 
superior  court  of  King  county,  state  of 
Washington,  respecting  said  interest  In  said 
claims,  wherein  Bamett  E.  Barlnds  Is  plain- 
tiff and  George  E.  Green  is  defendant  so 
far  as  expenses  hereinafter  Incurred  are  con- 
cerned. In  witness  whereof  the  said  parties 
have  hereunto  set  their  hands  In  triplicate 
the  day  and  year  In  this  instrument  first 
above  written.   Bamett  B.  Barlnds.    J.  A. 
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Haa"  Mr.  'Bdgcomb  furnished  the  $5,000 
which  was  paid  upon  the  contract.  Four 
days  later  Mr.  HaU,  in  order  to  protect  him- 
self, entered  Into  the  fidlowlng  written  agree- 
ment with  Mr.  Edgcomb:  "This  agreement 
made  this  24th  day  of  December,  1909,  be- 
tween J.  A.  Hall  of  Seattle,  Washington, 
the  party  of  the  first  part,  and  J.  W.  Edg- 
comb  of  the  same  place,  party  of  the  second 
part,  witnesseth:  That  the  said  party  of  the 
first  part  in  consideration  of  the  sum  of 
$5,000  and  of  the  covenants  hereinafter  con- 
tained on  the  part  of  the  party  of  the  sec- 
ond part,  has  sold,  assigned,  and  transferred, 
and  by  these  presents  does  assign,  sell,  trans- 
fer and  set  over  unto  said  party  of  the  sec- 
ond part  and  to  his  heirs  and  assigns,  the 
annexed  option  agreement  made  December 
20tfa,  1900,  between  Barnett  E.  Barinds  of 
Seattle,  Washington,  and  the  said  party  of 
the  first  part,  and  all  the  rights  and  privileg- 
es of  the  party  of  the  first  part  under  and  by 
virtue  of  said  agreement  dated  December 
20th,  1909.  And  the  said  party  of  the -second 
part,  In  consideration  of  the  transfer  of  said 
agreement,  does  hereby  covenant,  promise 
and  agree  to  and  with  ihe  said  party  of  the 
first  part  that  he,  the  said  J.  W.  Edgcomb, 
party  of  the  second  part,  will  make  the  pay- 
ments of  $5,000  and  $10,000  due  respectively 
in  six  months  and  one  year  from  December 
20th,  1909,  and  will  pay  said  sums  to  said 
Barnett  R  Barlnda  on  the  days  and  times 
above  mentioned  and  pay  and  discharge  all 
expenses  Incurred  by  or  on  behalf  of  Barnett 
E.  Barinds  or  J.  A.  Hall  In  litigation  over 
the  interest  agreed  to  be  conveyed  by  Barinds 
by  said  option  agreement  of  December  20th, 
1909,  between  said  Barinds  and  one  George 
E.  Green  in  the  courts  of  the  state  of  Wash- 
ington or  the  Province  of  British  Columbia, 
Canada.  Witness  the  hands  of  the  parties. 
3.  A.  HalL  J.  W.  Edgcomb."  Thereafter, 
when  the  second  payment  of  $5,000  became 
due.  It  was  paid  by  Mr.  Edgcomb.  Before 
these  contracts  were  entered  into,  litigation 
was  pending  in  the  courts  of  British  Colum- 
bia Involving  the  rights  of  Mr.  Barinds  to 
any  interest  In  the  mining  claims.  After 
the  second  payment  on  the  optional  contract 
had  been  paid.  It  was  determined  by  the 
litigation  above  referred  to  that  Mr.  Barinds 
had  no  interest  in  the  mining  claims.  There- 
after Mr.  Edgcomb  refused  to  make  the  last 
payment  of  $10,000  named  In  the  contract 
This  action  was  brought  to  collect  the  same, 
together  with  $1,092.53  expenses  Incurred  in 
the  litigation. 

It  is  argued  by  the  appellant  that,  by  the 
terms  of  the  contract  of  December  24th  by 
which  Hall  assigned  his  Interest  in  the  con- 
tract of  December  20th  to  Mr.  Edgcomb,  Mr. 
Edgcomb  unconditionally  agreed  to  make  the 
deferred  payments  to  Mr.  Barinds ;  and 
that  Mr.  Barinds  consented  to  the  assign- 
ment by  Hall  to  Edgcomb  upon  that  condl- 
tioDt  and  therefore  the  optional  contract  be- 
came A  binding,  enlorceable  obligation  as  be- 


tween Edgcomb  and  Barinds.  It  Is  conceded 
upon  the  record  that  Hall  was  the  &geat  at 
Edgcomb,  and  also  that  the  contract  dated 
December  20th  Is  an  optional  contract  as  It 
appears  to  be  upon  its  face.  This  contract 
was  acquired  by  Hall  as  agent  for  Edgcomb. 
It  was,  as  between  Hall  and  Edgcomb,  the 
contract  of  the  latter,  and  was  so  treated 
because  Edgcomb  made  the  payments.  The 
rights  of  Barinds  were  measured  by  the 
terms  of  that  contract  If  paymrats  wwe 
not  made  as  agreed,  he  was  at  liberty  to 
rescind  and  retain  the  payments  made.  If 
payments  were  made,  he  was  bound  to  con- 
vey. The  contract  by  its  terms  was  assign- 
able, and  whether  assigned  or  not  Its  terma 
control.  Hall  or  his  assigns  were  bound  to 
make  the  payments  In  orHer  to  obtain  a  deed. 
The  consent  of  Barinds  was  not  necessary 
in  order  to  make  a  valid  assignment  from 
Hall  to  Edgcomb.  The  contract  of  December 
24,  1009,  was  a  contract  between  &fr.  Hall 
and  bis  principal,  Mr.^-Edgcomb.  Mr.  Bar- 
inds was  not  a  party  to  that  contract  It 
simply  assigned  to  Edgcomb  the  contract  of 
December  20th  between  Hall  and  Barinds, 
and  required  Edgcomb  to  make  the  payments 
specified  In  the  former  contract  which  Hall 
was  required  to  make.  It  did  not  require 
anything  In  addition,  but  was  merely  a  writ- 
ten agreement  on  the  part  of  Hall  to  do 
what  In  law  he  was  required  to  do  and  on  the 
part  of  Edgcomb  to  hold  Hall  harmless.  No 
new  contract  was  made  with  Barinds  by 
the  execution  and  delivery  of  the  contract 
between  Hall  and  Edgcomb.  The  appellant 
argues  that  this  transaction  is  like  one 
where  a  purchaser  takes  a  tract  of  laud  in- 
cumbered by  a  mortgage,  and  assumes  and 
agrees  to  pay  the  mortgage  indebtedness ;  he 
is  liable  therefor,  and  the  mortgagee  may 
maintain  a  personal  action  upon  the  cove- 
nant of  assumption ;  citing  Solldtora'  Loan 
&  Trust  Co.  V.  Boblns,  14  Wash.  607,  45  Pac. 
39.  Conceding  this  to  be  the  rule  In  that 
kind  of  a  case.  It  falla  in  this,  because  here 
Mr.  Edgcomb  assumed  only  the  liability  upon 
the  optional  contract  between  Hall  and  Bar- 
lnda There  is  no  obligation  to  pay;  that 
is  to  say,  he  was  not  bound  to  make  fur- 
ther payments.  He  could  make  them  or  not 
as  be  chose.  If  he  did  not  pay,  he  could  not 
obtain  the  deeds  or  recover  payments  al- 
ready made.  Nor  could  Barinds  enforce  fur- 
ther payments,  as  is  attempted  In  this  case. 
The  written  contract  between  the  parties 
controls  this  case,  and  we  therefore  do  not 
notice  other  contentions  which  attempt  to 
vary  the  terms  of  the  written  contract  or 
that  Hall  had  a  secret  Interest  in  the  mines 
undisclosed  to  his  principal.  All  the  deferred 
payments,  Including  the  expenses  of  the  liti- 
gation, were  optional  under  the  terms  of  the 
contract 

The  Judgment  Is  therefore  affirmed. 

CROW,  C  J.,  and  PABKBB,  QOSBi  and 
CHADWICK,  JJ..  conauCi 
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flSopruBe  Ooort  of  Wuhinffton.   April  10, 
1918.) 

1.  BxKOirrou  and  ADianisnATOM  (|  17*)— 

BZQHT  TO  ADKXNZSTBATION. 

The  rarrlTing  hturiMwd  cannot  be  denied  Ub 
•tatatw^  TiAt  to  pr^eienee  in  the  inuancs  of 
l«tten  at  amninjstratlon  on  Ua  deceased  wife's 
eatate  becauie  he  claims  to  own  as  his  separate 
property  land  belioTed  by  the  coart  to  be  eom- 
manity  proiterty,  nor  compelled  to  yield  his 
claim  thereto  aa  a  oonditfon  precedent  to  the 
granting  of  lettera. 

[Efd.  Note.~For  oOier  cases,  s^e  BKeentois 
and  Administratm,  Cent.  Dig.  H  4S-69;  Dea 
mg.  I  17.»] 

2.  IteSCENT  AND  DlSTBIBtlTraiV  d  75*)— TiTUB 

or  Hkibs. 

Under  Bern,  ft  BaL  Code,  S  1366,  by  which 
the  real  property  of  a  deceased  person  veata 
Immediately  in  the  heirs  sobject  only  to  an  ad- 
ministration, the  purpose  of  which  Is  to  pay 
the  debts  and  define  tiie  interests  of  the  dis- 
tribatees,  the  failure  to  mention  snch  property 
In  a  petition  for  letters  of  administration  does 
not  defeat  or  even  cioad  the  title  of  the  heir. 

[Bd.  Note.— For  other  cases,  see  Descent  and 
DlstribationtGent.  Dig.  H  243-2S1,  200-262; 
Dea  Dig.  1  70.*] 

&  EiECUToae  AND  ADinnnrTBATOBB  (f  06*)— 

InTBKTOBT  —   TAKINO   TBSmCOITT  AB  TO 

Ohasaotkb  or  Psofibit. 

Under  Bern.  &  BaL  Code,  1 14C0,  Tegnlring 
administrators  to  make  a  true  inventory  of  tm 
estate,  and  section  1457,  providing  that,  if  the 
admlmstrator  shall  neglect  or  refuse  to  return 
an  inventory,  bis  letters  may  be  revoked,  a  coort 
ma.7  take  testimony  as  to  the  title  to  property 
claimed  by  an  interested  party  not  for  the  pur- 
pose of  detenninlog  the  title  which  must  be 
determined  in  an  independent  proceeding  or 
upon  dlstrlbntion,  bat  for  the  purpose  of  deter- 
mining  whetber  sack  proper^  shoold  be  in- 
clndea  in  the  inventory. 

[Ed.  Note.— Fw  other  caaas,  see  Eteecntors 
and  Administratora,  Oant  Dttg.  f(  SLl-822;  Dec. 
Dig.  I  66.*] 

4.  EbncDTOBS  and  Aduinistbatdbs  d  66*)— 

iNVaNTOBT- PBOPIBTT  IN  DlBFITn. 

Where  a  surviving  husband,  who  was  also 
administrator,  claimed  as  his  separate  estate 
land  which  others  interested  claimed  to  be  com- 
munity property,  it  was  proper  for  the  court 
to  order  It  to  be  inventoried  as  community  prop- 
erty, and  to  accept  a  bond  from  the  husband  to 
cover  the  rents,  iasaefl,  and  profits  to  protect 
the  estate  if  it  should  be  anbsequenUy  ad- 
judged that  the  property  was  coxomooity  prop- 
erty. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  I  815;  Dec. 

Dig.|ee.*3 

Deputment  1.  Amual  from  Superior 
Conrt,  Sptftaiw  Ooun^;  3,  Stanleir  Webster, 
Judga 

Conflicting  petitions  for  letters  of  admln- 
iBtration  by  John  B.  Buchser  and  Annie 
BadkBer,  From  a  Judgment  granting  let- 
ters to  Annie  Bndiser,  John  B.  Bnchaor  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

David  Herman  and  Scott  ft  Oampbell,  all 
of  Spokane,  tor  ai^llont.  John  SaUslniry, 
of  Spoken^  for  respondent 


OHADWICK,  J.  Annie  Buchser  dled  lo- 
teetate,  leaving  an  estate  in  Spokane  county, 
Wasb.  Uet  husband,  John  B.  Buchaer,  ai>* 
piled  for  letters  of  administration,  and  upon 
the  hearing  be  was  Questioned  as  to  the  val- 
ue and:  extent  of  the  property  of  the  estate. 
He  enumerated  certain  personal  property  of 
the  valae  of  about  $1,700.  In  answer  to  a 
^nestion  put  by  the  court.  It  developed  that 
he  was  the  owner  of  160  acres  of  laud  that 
bad  been  taken  up  as  a  homestead,  and  80 
acres  that  he  had  purdiased  out  of  the  pro- 
ceeds of  timber  cut  on  the  homestead.  The 
petitioner  husband  claimed  the  land  as  his 
separate  property.  The  court  was  of  opinion 
that  It  was  community  proi>erty,  and  that 
"the  real  estate  ongbt  to  be  mentioned  In  tbe 
application  in  order  to  fix  the  bond."  The 
matter  was  thereupon  continued  to  a  future 
date,  In  order  to  give  counsel  for  the  peti- 
tioner time  to  examine  some  of  the  cases 
heretofore  decided  by  this  court 

In  the  meantime  a  daughter,  Annie  Buch- 
ser, petitioned  for  letters.  When  the  matter 
came  on  for  hearing,  the  husband,  through 
his  counsel,  still  maintained  bis  position  that 
the  rttl  estate  was  bis  aerate  property. 
bQt  offoed  testimony  as  to  the  rents  and 
profits  in  ordet  to  fix  a  bond  poiding  the 
bringing  or  decision  of  a  case  (tbe  record  Is 
not  cis»ti  In  tbe: federal  eourt  The  court 
stlU  insisted  that  tbe  prosforty  should  be 
brought  In  as  community  pnqterty,  and  re- 
fused to  consider  the  rental  value  upon  the 
husband's  peatlon;  lUs  reaant  bdag  tbat,  if 
the  luroperiy.  was  Indeed  a^nrate.  property, 
there  was  no  jnstlflable  reason  fOr  emislder- 
Ing  Ita  value  In  this  proceedlns.  The  daugh- 
ter Annie  Buchaer  waa  then  appointed  ad- 
ministratrix, and  her  fiither  has  appealed. 

[1]  The  right  of  admlnlabntion  Is  a  val- 
uable right  and  espedally  so  where  vxalex 
our  statntra  there  Is  a  commnnity  of  In- 
terest TlM  husband  Is  the  owner  of  one- 
half  of  the  personal  property,  and  should 
not  be  denied  the  statutory  preference  Erec- 
tion 1S8^  Bem.  &  BaL  Cod^,  unless  there 
Is  some  controlling  reason. 

[2]  Under  section  1366.  Bern,  ft  BaL  Ood^ 
the  real  property  of  a  deceased  person  vests 
Immedlatdy  In  tbe  b^r.  subject  only  to  an 
administration,  the  purpose  of  which  Is  to 
pay  tbe  debts  and  define  the  Interests  of 
tbe  distributees.  The  failure  to  mention 
such  property  in  a  petition  for  letters  of  ad- 
ministration can  In  no  way  affect  the  tiUe; 
the  right  of  the  heir  Is  not  defeated  or  even 
clouded.  Nor  Is  the  petitioner  bound  to 
yield  any  contention  he  may  have  as  to  tiUe 
or  ownership  as  a  condition  precedent  to  the 
granting  of  letters. 

[S]  An  administrator  is  required  to  make 
a  true  Inventory  of  the  estate  (section  1460, 
Rem.  ft  BaL  Code);  and  It  is  also  provided 
that  If  the  administrator  shall  neglect  or 
refuse  to  return  an  inventory,  his  letters,  may 
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be  nroked  (section  '14&7,  Rem.  &  Bal.  Code). 
We  baTO  no  doubt  that  the  court  might  un- 
der these  provisions  take  some  testimony  as 
to  the  character  of  and  title  to  property 
claimed  by  some  Interested  party.  Not  for 
the  purpose  of  determining  the  title;  there 
Is  a  way  to  do  that  by  an  appropriate  inde- 
pendent proceeding  If  there  be  a  <dalm  by 
a  stranger,  or  upon  distribution.  If  the  claim 
be  by  one  directly  Interested  in  the  estate. 
Upon  the  filing  of  the  inveaitory  the  court 
may  "  •  •  •  determine  prima  fade  the 
fact  whether  or  not  the  property  belongs  to 
the  estate  and  Is  an  a^et  thereof.  Tills 
adjudication  Is  not  Unding  upon  any  person 
afterwards  claiming  the  property  In  auoth^ 
forum,  but  Is  for  the  porpose  only  of  deter- 
mining whether  the  administrator  shall  be 
forced  to  make  an  inveitory  thereof  In  re 
Belf  B  Estate.  29  Wash.  686,  70  Pac.  74.  92 
Am.  8t  Rep.  916.  It  does  not  follow  that 
a  surriTlng  eponae  Is  to  be  denied  letters,  be- 
ing otherwise  competent,  because  he  claims 
certain  prop^ty  as  his  separate  estate.  His 
Interests  are  not  necessarily  antagonistic,  as 
was  declared  by  the  lower  court  "The  find- 
ing that  the  snnrlTing  husband  was  incom- 
petent to  serve  as  administrator  for  want 
ot  Integrity  wu  evidently  based  upon  the 
fhct  that  he  claimed  the  whole  estate  as 
his  own ;  and  the  question  Is,  Was  the  find- 
iDg  justtfled?  We  do  not  think  It  was. 
There  was  nothii^  in  the  fact  named  which 
showed  a  want  of  integrity  or  disqualifica- 
tion." In  rs  Carmody,  88  Gal  01^  26  Pac. 
378. 

[4]  The  title  to  the  homeetead  ^operty  Is 
not  deralgned,  and  we  cannot  tell  whether 
the  daim  of  tiie  husband  Is  well  fmmded ; 
but;  whether  It  be  so  or  not,  it  wonld  not  be 
Improper  for  the  court  to  order  the  property 
to  be  Inventoried  as  conunnnlty  pn%)ert7  the 
title,  to  whidi  iB  disputed,  and  aooe^  the 
husband's  offw  to  cover  the  possible  rents. 
Issues,  and  profits  by  tiie  usual  bond.  If  It 
transpires  that  tSie  properly  la  in  fact  camr 
mumty  property,  the  estate  will  be  protected. 
If  the  tiUe  is  finally  adjudged  to  be  in  the 
busband.  the  estate  has  lost  nothing. 

Reversed  and  remanded,  with  Instmctlons 
to  nvoke  Uie  letters  issued  to  Annie  Budi- 
aer,  and  to  issoe  letters  to  John  Buchser,  the 
surviving  husband,  and  to  proceed  vlth  the 
administration  as  Indicated  In  this  opinion. 

GROW,  C.  X,  and  OOSB.  MOUNT,  and 
PARKER,  JJ^  concur. 


LA  OAFP  T.  ROSLTN-CASOADffl  COAL  CX>. 

(Snprema  Gourt  of  Washington.   April  10. 
1913.) 

1.  Kavter  Aim  Servant  (|  286*)— Injueies 
TO  SsavAKT— Safk  Pu.cs  to  Wobk— Ques- 
tion FOB  JnBT. 

In  an  action  by  a  miner  who  was  rmi 

down  by  a  coal  car  which  another  miner  was 


lowering  on  the  incline  behind  him.  kM  that, 
mider  the  evidence,  the  question  whether  the 
master  fu^lahed  defendant  with  a  reasonably 
safe  place  to  work  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  M  1001.  1006,  1008,  1010- 
1015.  1017-1033,  1036-10^  101^  iSm-IOSO; 
Dec.  Dig.  I  286.*] 

2.  MABm  AND  SBBVAin  a  288*)— InnniBi 
TO  Sebvant— AssiniFTioir  or  Iwsk— Quxs- 

TZONS  FOB  JUBT. 

Where  plaintiff,  a  coal  miner,  was  required 
with  the  other  miners  to  lower  empty  cars  down 
the  Incline  and  fill  them  in  the  cnambeis  with 
coal,  and,  after  they  were  filled  and  baoled 

out,  to  lower  empty  ones,  be  did  not  ss  a  mat- 
ter of  law,  assume  the  risk  of  injury  from  de- 
fects in  the  track  In  the  incline  which  might 
cause  other  miners  to  lose  control  at  their  cars 
in  running  them  down;  it  appearing  that  thei 
master  made  dally  inspection  of  the  track. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  1068-1088;  Dec  Dig.  | 
288.*] 

3.  Master  abd  Sebvant  (|  289*)— Injubzes 
TO  Servant— Co HTBiBDTOBT  Nsouqence— 

QukSTXONB  FOB  JUBT. 

Plaintiff,  a  coal  miner,  who  was  required 
to  lower  empty  cars  down  the  incline  of  the 
mine,  did  not,  as  a  matter  of  law,  beoome  guilty 
of  contributory  negligence  barring  recovery  for 
injuries  from  t)eing  run  down  by  the  car  of  a 
ft^owing  miner  because  he  stopped  his  car  for 
a  moment  without  looking  back  while  he  fixed 
a  more  effective  brake  for  an  approaching  grade. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i|  10^,  1090;  1002-1182; 
Dec.  IMg.  I  280.*r  "  ' 

4.  Masteb  ano  Sebvant  (S  264*>-Pubasiitq— 

Variance— "Obstbuction." 

The  complaint  In  an  action  by  plaintit^ 
who  was  injured  while  working  in  defendant's 
mine  by  a  car  which  another  mmer,  In  lowering 
down  ue  Incline,  lost  control  of,  averred  that 
the  second  miner  fell  by  reason  of  an  obstruc- 
tion in  the  tracks  and  thus  lost  control  of  his 
car.  Held,  that  the  term  "obstmctions"  in- 
cluded a  depression  or  hole,  and  consequently 
proof  that  the  second  miner  fell  by  reason  of 
stepping  into  a  hole  did  not  constitnte  a  vari- 
ance. 

[fid.  Note.— For  other  case^eee  Master  and 
levant,  Gent  Dig.  |$  861-870;  Dec.  Dig.  i 

For  other  definition^  see  Words  and  Phrases, 
v<d.  6,  ppw  4800-18911 

Department  1.  Appeal  from  Siqterlor 
Oourt,  King  Conn^;  Ralph  iCAiiftnqn.  Judge. 

Action  by  Frank  La  Gaff  against  the  Ros- 
^ttrCaseade  Goal  Conoiany.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Kerr  &  McCord,  of  Seattle,  for  appellant 
Pmyn  ft  BoeSB&e  and  B.  E.  Brown,  all  ot 
Ellensbnrg,  for  respondent 

PAREfiR,  J.  The  plaintiff,  a  coal  miner, 
seeks  recovery  of  damages  for  personal  in- 
juries which  he  claims  resulted  to  him  from 
the  negligence  of  the  defendant  In  Its  de- 
fective maintenance  of  a  track  and  the  space 
between  the  rails  thereof  in  one  of  its  tun- 
nels or  Inclines  in  Its  coal  mine,  which  de- 
fect was  the  proximate  cause  of  a  car  get- 
ting beyond  control  and  running  down  the  , 
incline  upon  and  injuring  him.    The  tzial 
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baTlng  resulted  In  a  Twdlct  tad  jndcment 
In  favor  of  tbe  plaintUf,  the  defendant  bas 
tl^ealedi 

[1}  On  NoTembOT  11,  IftlO.  at  the  time  re- 
spondent  lecdTed  his  Injoriee,  be  was  em- 
ployed aa  a  coal  miner  b7  an>eUant  The 
Incline  tbronsb  which  tbe  coal  waa  being 
lenwred  from  the  mine  waa  several  hundred 
feet  long,  and  descended  Into  the  mine  on 
about  a  6  per  cent  grada  There  branched 
off  from  this  Incline  seronl  rooms  from 
wUdi  the  coal  waa  bdng  mined.  There  was 
laid  mMm  tbe  incline  a  trade  etuudstlng  of 
iron  rails  about  2  toches  bi^  and  24  Inches 
apart;  m>on  ties  abont  4  tetA  long.  Brancb 
tracks  led  into  the  sereral  rooma.  The  cars 
which  ran  over  the  track  in  removing  the 
ooal  were  8%  taeA  high,  2%  wide^  and  8 
Daet  long,  and  each  car,  when  empty,  wtf 
ed  about  850  pounds.  Each  car  ran  upon 
four  10-lnch  wheels,  which  were  sufficiently 
open  so  that  a  stldk  of  wood  a  foot  or  more 
long,  called  a  apra^  could  be  inserted 
through  a  wheel  and  lock  it  by  tbe  epng 
coming  in  contact  with  tbe  body  of  tbe  car. 
The  cars  wen  lowered  into  the  mine  along 
the  Indine  by  tbe  miners  themselves.  A 
miner  would  place  a  i^rag  in  a  wheel  of 
his  car  at  the  t«9  of  tbe  incline,  walk  behind 
the  car,  and  hoM  it  from  running  away  as 
he  let  it  down  the  Incline  to  the  switch  lead- 
ing into  his  room  where  be  was  mining, 
where  he  would  push  the  car  into  his  room, 
and,  when  be  had  filled  it  with  coal,  he 
would  push  it  out  to  the  incline  track,  wh^ 
the  driver,  with  a  mule,  would  hitch  onto 
the  car  and  draw  It  out  up  the  Incline.  The 
miner  would  then  follow  the  car  out,  when 
he  would  In  the  same  manner  lower  another 
car  into  the  mine  for  filling.  In  this  man- 
ner he  would  take  down  the  incline,  fill,  and 
cause  to  be  removed,  from  8  to  12  cars  per 
day.  Bespondent  and  one  ZupltU,  among 
other  miners,  were  working  in  the  mine  In 
this  manner.  Respondent  was  working  in  a 
room  off  the  Incline,  a  short  distance  below 
the  room  in  which  Znpttll  was  working.  On 
the  morning  of  November  4, 1910,  respondent 
and  Zupltll  were  together  at  the  top  of  the 
Incline,  ready  to  go  to  work.  Bespondent 
started  down  the  Incline  with  his  car,  fol- 
lowed by  Zupitil  with  his  car  some  20  or  30 
feet  in  the  rear.  When  respondent  reached 
a  point  in  the  incline  almost  opposite  Zupl- 
tU's  room,  he  stopped  his  car  for  the  pur- 
pose of  inserting  an  additional  sprag  in  an- 
other wheel  of  the  car.  This,  he  testified, 
was  r^dered  necessary  because  the  grade  of 
the  Incline  changed  at  that  point  and  was 
Bte^>er  beyond,  and  It  was  customary  for 
Mm  to  atop  his  car  at  that  point  for  that 
purpose.  An  instant  after  he  had  stopped, 
and  while  he  was  reaching  around  to  the 
side  of  tbe  car  to  place  the  extra  sprag  In  a 
wheel,  bis  leg  was  caught  between  the  bump- 
ers of  Zmtttil's  car  and  his  own  car,  where- 
in be  waa  serloualy  injured 


It  seems  that  his  stop  would  have  been 
only  for  a  few  seconds,  ev^  bad  be  not  been 
overtaken  by  Zupltll*s  car*  for  evident^  tb» 
pladng  of  the  extra  sprag  in  a  wheel  was 
only  the  work  of  a  moment  A  abOTt  dla* 
tance  up  the  Incline  from  where  respondwt 
stopped,  probably  20  or  80  feet,  being  tbe 
distance  at  which  Zupitil  was  following,  a 
branch  tzaA  led  off  into  a  room.  Zupitil's 
testimony  Is^  in  substance,  that,  when  he 
reached  tUa  point,  be  st^^wd  into  a  hcAe  or 
deiwesBlon  just  behind  the  lead  rail  of  the 
switch  and  tripped  upon  the  rail,  causing 
bim  to  fall  and  lose  his  hold  upon  his  car. 
This  resulted  in  it  escaidng  from  bim  and 
running  down  upon  respondent  It  only  re- 
quired a  few  pounds*  realstance  to  hold  the 
empty  car  and  control  it  with  one  sprag 
in  tbe  wheel  on  this  part  of  tbe  track.  But 
when  the  car  was  released  from  Zupitil's 
hold,  it  gained  some  additional  momoitnm 
which,  with  Its  heavy  wei^t  was  sufllcient 
to  strike  a  heavy  blow  upon  reaiwndent^ 
car,  erea  though  it  had  then  acquired  but 
little  speed.  There  was  no  light  in  tbo 
mine  except  tbe  U^tm  carried  by  tbe  miners 
upon  their  cape,  and  Zupitil,  while  following 
behind  bis  car,  could  not  see  rtxj  well  ahead 
so  as  to  plainly  dlatlngnlab  the  condition  of 
the  ground  between  tlie  raila  along  whwe 
he  would  have  to  walk.  Both  respondent 
and  Zupitil  bad  worked  in  the  mine  for  a 
long  time,  and  had  such  acquaintance  with 
the  conditions  of  the  ground  along  between 
the  rails  as  their  frequent  going  in  and  out 
of  the  mine  would  furnish  them.  It  was 
necessary  to  a  proper  operation  of  the  mine 
to  keep  the  ground  between  the  rails  suita- 
ble for  the  men  and  the  mules  to  walk  on, 
and  it  was  so  used  a  great  deal.  The  con- 
stant passing  over  It  by  the  mules  caused 
holes  to  be  worn  between  the  ties,  which 
required  filling  from  time  to  time  in  order 
to  ke^  the  surface  in  a  properly  usable  con- 
dition. Appellant's  trackman  passed  along 
the  track  daily  and  Inspected  it  with  a  view 
to  keeping  it  in  proper  working  order,  and 
this  has  reference  to  the  ground  between 
the  rails  as  well  as  the  track  proper.  The 
depression  in  which  Zupltll  stepped  when  he 
tripped  and  lost  the  control  of  his  car  was 
six  to  eight  inches  in  depth  from  the  top  of 
the  lead  rail,  and  was  very  dose  to  It  possi- 
bly extended  under  it  The  lead  rail  ia  the 
rail  of  the  branch  track  that  crosses  diagon- 
ally between  tbe  rails  of  tbe  main  incline 
track. 

The  allowing  by  appellant  of  the  creation 
of  the  depression  at  the  guide  rail  to  the  ex- 
timt  of  six  or  eight  Inches  below  the  top 
thereof,  without  rqtalr,  by  filling  in  so  as 
to  make  the  ground  comparatively  smooth 
tor  the  travel  of  the  men,  especially  in  low- 
«lng  the  cars  al<aig  tbe  incline^  is  the  prln- 
dpal  act  of  n^^ence  x^ed  upon  by  re- 
spondent for  recovery,  rested  mwn  tbe  the- 
ory  that  appelant  thus  violated  ita  duty  to 
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respondent  tn  fftUlng  to  fnrniSli  Mm  a  rea- 
sonably eafe  place  In  whldi  to  work.  Oonn- 
for  appelant  argue  that  It  wonld  be  Im- 
poBlng  on  appellant  too  falfh  a  degree  of 
care  to  require  It  to  keep  the  gnmnd  be- 
tweoi  tbe  raila  any  freer  from  obstmctionB 
and  depressiona  than  la  bere  shown.  In 
Tiew  of  the  manner  In  which  the  miners 
were  required  to  lower  the  cars  along  this 
Incline,  the  fact  that  no  light  was  famish* 
ed  other  than  the  lights  In  the  miners"  caps, 
the  fiict  that  the  view  of  the  track  Immedi- 
ately ahead  of  a  mln^,  while  lowering  his 
car,  was  in  a  measura  obatmcted  by  his 
car,  and  tbe  ISact  that  anpellant's  trackman 
was  present  and  p«Mr*"g  over  the  track  dally 
tor  the  very  purpose  of  Inspecting  and  see- 
ing to  the  keeping  of  the  track,  including  the 
space  between  the  rails,  in  suitable  condi- 
tion tot  use,  we  think  the  question  of  the 
reasonatde  safety  of  the  jdace  vna  one  for 
the  Jury,  and  that  It  cannot  be  determined 
In  aK>ellant^B  fliTor  as  a  matter  of  law. 

[2]  It  is  contended  that,  even  though  ap- 
pellant did  not  fully  comply  with  ite  duty  In 
tnmlahlng  respondoit  a  safe  place  to  woil^t 
ye^  liy  reason  of  respondoitfs  knowledge  of 
the  conditions  thwe  ezlatlng,  be  assumed  the 
risk  of  being  Injured  In  the  manner  bere 
diown.  It  Is  true  tbat  respondent  most  have 
had  some  knowled^  of  the  general  condi- 
tion of  the  ground  betweoi  the  rails  orer 
which  he  and  the  other  miners  had  to  walk 
in  towering  the  cars  down  the  Incline;  but 
it  seems  to  us,  Uke  the  questlcm  of  a  rea< 
aonably  safe  place  in  which  to  work,  the  as- 
snnvHon  of  risk  cm  the  part  of  respondent 
became  a  question  for  the  Jury  lA  view  of 
the  fiicts  we  have  noted,  and  espedaUy  in 
view  of  the  ^!t  of  the  dally  Inspection  of 
the  trackman  for  the  purpose  of  se^ng  that 
the  condition  of  the  track,  Indndlng  the 
space  between  the  rails,  was  suitable  and 
safe  tor  the  purpose  tor  which  it  was  being 
used.  We  think  that  it  cannot  be  decided,  as 
a  matter  of  law,  that  respondent  was  doing 
more  than  a  reasonable  men  would  do  under 
the  drcumstances  In  his  continuing  to  work 
there. 

Oonnsel  call  onr  attention  to,  and  place 
their  principal  reliance  upon,  the  decision  of 
this  court  In  Krickeberg  v.  St  Paul  & 
Tacoma  Lumber  Oo.,  37  Wash.  63,  79  Pac. 
492.  We  think,  howeTer,  a  critical  reading 
of  the  facts  of  that  case  aa  there  related 
will  show  that  it  Is  distinguishable  from  the 
case  before  us.  In  that  case  it  Is  apparent 
that  the  injured  plaintiff  had  a  greater  de- 
gree of  control  over  the  horse  and  truck  be 
was  driving  than  the  miners  could  possibly 
have  over  their  cars  in  this  case.  He  even 
had  a  choice  of  tracks,  aa  he  was  not  com- 
pelled to  have  the  wheels  of  his  truck  run 
tn  the  same  place  upon  each  trip.  He  was 
working  in  the  glare  of  electric  lights,  so 
that  every  defect  and  uneven  feature  of  the 
plank  road,  over  which  he  was  driving,  was 
plainly  visible  to  blm.  It  also  appears  that 


his  truck  had  t  tendency  on  previous  occa- 
sions, while  he  was  using  It,  to  do  the  very 
thing  that  caused  his  injury.  Nor  did  the 
mill  company  assume  to  render  a  dally  in- 
spection of  the  road  orer  which  the  plalntifl 
was  driving  the  truck.  The  followtog  cases, 
dted  and  relied  upon  by  counsel  for  appel- 
lant, we  think  are  subject  to  substantially 
the  same  distinction:  French  r.  First  Ave> 
nue  Ry.  Co..  24  Wash.  83,  63  Pac.  1108;  Ford 
T.  Heffonan  Engine  Works,  48  Wash.  816» 
93  Pac.  417;  Maver  v.  Queen  dty  Lumber 
Oo.,  64  Wash.  667. 117  Pac.  392. 

rs]  Some  contrition  Is  made,  rested  uptm 
the  alleged  contributory  negUgoice  of  re- 
spondent We  think  the  only  possible  foun- 
dation for  this  contention  is  found  in  the 
fact  that  respondent  stopped  upiHL  the  In- 
cline to  put  an  extra  eprag  into  a  wheel  <^ 
his  car,  without  looking  bade  to  see  If  ZujA- 
til's  ear  was  close  upon  him.  It  seems  clear 
to  08,  in  view  of  the  fact  that  such  a  stop 
was  customary  with  him,  that  It  was  appar- 
ently necessary;  that  it  would  in  no  event 
be  for  more  than  a  few  seconds ;  that  Zupl- 
til  would  probably  have  control  over  his  car; 
that  the  question  of  respondent's  contribu- 
tory negligence  was  for  the  Jury.  So  far  as 
the  negligence  of  Zupltil  is  conc«med,  re- 
garding such  negligence  as  that  of  a  fellow 
servant,  we  think  the  evidence  Is  so  devoid 
of  any  showing  of  n^ligenoe  npoa.  his  part 
as  to  not  call  for  commoit  fnnn  us  toudUng 
that  source  of  possible  ctmtrlbutory  negli- 
gence aa  a  question  of  law. 

[4]  It  Is  contended  that  the  trial  court 
permitted  the  cause  to  go  to  the  Jury  upon 
an  Issue  of  negligence  not  disclosed  by  the 
pleadings.  This  seems  to  be  rested  upon  the 
&ct  that  the  negligence  alleged  In  the  plead- 
ings refers  to  "obstructions"  on  the  track 
and  tbe  space  between  the  rails.  It  is  argu-  * 
ed  that  no  evidence  of  obstructions  was  of- 
fered, and  that  the  depression  relied  upon 
by  respondent  as  an  ol»tructlon  was  In  fact 
not  an  obstruction.  This  contention  resto 
upon  a  too  limited  meaning  of  the  word  "ob- 
struction." We  think  the  word  "obstruction'' 
as  there  used,  applies  to  anything  that  Inter- 
feres with,  or  renders  dangerous,  travel 
along,  the  track,  whether  It  consists  of  a 
physical  object  put  there  or  of  the  removal 
of  some  portion  of  the  traveled  way.  It 
has  generally  been  so  held  when  obstructions 
to  public  highways  are  spoken  of  (that  is, 
a  hole  In  a  public  highway  or  a  ditch  dug 
across  it  Is  In  law  an  obstruction),  the  same 
as  tbe  building  of  a  fence  across  It  or  the 
placing  of  any  other  physical  object  there. 
37  Oyc  247.  In  this  sense  we  think  the  de- 
pression into  which  ZupltU  stepped,  causing 
the  loss  of  his  hold  upon  the  car,  was  an 
obstruction,  and  that  the  Jury  was  warrant- 
ed in  believing  that  it  was  the  proxlmato 
cause  of  respondent's  Injury. 

The  Judgmoit  Is  affirmed. 

CROW,  a  J.,  and  OOSE^  OSADWIOK, 
and  MOUNT,  JJ.,  concuE. 
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mtfl'iBH  T.  HINDLST,  Gom'r  of  PofaUe  Af- 
fairs, et  aL 

(Snpnnw  Ooort  of  WasUngtui.    ApzU  9f 

1918.) 

S.  UUHICXPAI.   COBPOBATJOHB    (I  191*)— Dlft- 

ooRmnrANOB  of  Qmcx  —  Euealth  Ofit- 

OBBB. 

Under  the  Spokane  diarter,  proTiding  by 
Motion  63  that  employes  in  office  at  tbe  adop- 
tloii  <d  the  charter  shoold  retain  such  office  nn- 
leas  removed  for  cause,  by  section  24  that  the 
conncil  shoald  anoint  certain  officers,  not  In* 
clnding  health  officers,  and  might  discontinne 
other  offleea,  and  by  section  119  continoing  In 
force  an  ordinance  under  the  old  charter  pro- 
TMlnc  for  tbree  sanitary  Inspectors,  the  office 
of  pUIntiff.  who  was  a  sanitary  Inspector  at 
the  adoption  of  the  charter,  and  was  placed  in 
the  classified  civil  service  onder  section  55,  per- 
mitUnc  any  employe  to  be  "suspended"  by  the 
bead  of  his  department  by  filing  a  statemoit  <tf 
the  snspenalon  and  hts  reason*  tfier^br,  conld 
be  "discontinned"  rally  by  the  coondl,  and  hence 
the  discontinoance  of  his  office  by  the  mayor  and 
the  commissioner  of  pablic  affair*  was  a  nullity. 

[EH.  Note.— Fte  other  eases,  mt  Hanldpal 
Corporations,  Osnt  Dlf.  U  5B&-62&;  0ee.  XMg. 
I191.*] 

2l  UvmciPAi:.  Oobpoutxokb  191*)— Oni- 
QBW— CoicFiNsaTioir  Arm  Bbhotal. 
A  sanitaiT  inspector  who,  though  wrongful- 
ly deprived  of  ids  office,  held  himself  ready  to 
perform  his  official  dotles,  was  entitled  to  his 
salary  wUle  nnlawfally  separated  from  snch 
office,  and  the  fiiet  that  he  decUned  temponir 
employment  tendered  hf  the  city  did  not  affect 
his  rl^t  thereto. 

[Ed.  Note.— For  other  eases,  see  Ifnnic^ial 
ConxiratlcHu,  OenL  I>lc;  ||  {KSM^;  Dec  Dig. 

8.  MuHioiPAL  Obxpounoira  (i  191*)— Om- 

CBBS— BX1C0TAI«— APPBiX. 

Under  Spokane  CSty  Charter,  §  55,  provid- 
ing for  suspension  from  office  and  appeal  there- 
from to  the  civil  service  commission,  a  sanitary 
inspector  whose  office  was  discontinned  by  the 
mayor,  which  discontlnnance  was  a  nullity,  was 
not  required  to  appeal  to  the  commission. 

[Ed.  Note.— For  other  cases,  see  Manldpal 
Corporations  Cent  Dig.  i{  526-629;  Dtec  X>ig. 
1 191.*] 

Department  1.  Appeal  Crom  Snperlor  Court, 
Spokane  Ooimty;  Henry  L.  Kennan,  Judge. 

Action  by  H.  A.  Foster  against  W.  J. 
Htndley,  Commissioner  of  Public  Attalra  and 
lAgror  of  ttie  City  of  Spokane,  and  the  City 
of  Spokanou  Judgment  for  {dalntlft,  and  d»> 
fendants  appeaL  Affirmed. 

H.  M.  Stephens  and  WlUlam  XL  Blcbard- 
.  son,  both  of  Spokane,  for  appellants.  BL  O. 
Connor,  of  Spokane,  for  respondent 

OOSB,  J.  This  action  was  brought  to  se- 
cure tbe  restoration  of  the  plaintiff  to  the 
oflBce  of  sanitary  Inspector  In  the  health  de- 
partment of  the  dty  of  Spokane,  and  to  re- 
cover the  salary  Incident  to  the  office  during 
the  period  of  separation.  The  mayor  and 
tbe  dty  have  appealed  frcmi  a  judgment  pro- 
tecting the  plalntUf  In  eadi  of  these  alleged 
rights.  The  findings  In  substance  are  as 
folloira:  ThB  respondent  was  appointed  sani- 
tary inspector  In  the  health  department  of 

•VersCksr 


the  city  in  tbe  month  of  June,  1909,  and  con- 
tinued until  be  was  removed  by  tiie  mayor 
on  tbe  Slst  day  of  Bfay.  191L  The  dty 
adopted  a  new  charter  on  the  28th  day  of 
December,  1910.  Tbe  commissions  elected 
thereunder  entered  Into  office  on  the  14tb 
day  of  March,  1911.  In  April,  1911,  respond- 
ent as  such  inspector  was  placed  in  the  clas- 
sified dvll  service  in  division  B  of  the  health 
department,  class  4,  grade  1,  which  posi- 
tion was  "mode  permanent"  Tbe  classifica- 
tion was  approved  by  ordinance.  On  the  23d 
day  of  fifay,  1911,  the  dty  by  ordinance  add- 
ed and  appointed  two  Inspectors  In  addi- 
tion to  the  three  appointed  under  the  pre- 
vious charter  and  ordinances.  On  the  Slot 
day  of  May  following  there  were  five  such 
inspectors;  the  respondent  being  the  sailor 
Inspector  in  rank  and  period  of  senice.  On 
that  day  the  appellant  Hlndley  as  mayor 
notified  him  In  writing  that  his  office  was 
"discontinued." 

[1]  Tbe  an>ellants  make  three  oontcuttons: 
(1)  That  the  removal  was  regular ;  (2)  tbat 
Oie  respondent  was  not  ^titled  to  recover 
his  salary ;  and  (8)  that  his  remedy  was  by 
appeal  to  the  dvll  service  commission.  Sec- 
tion 63  of  tbe  new  diarter  provides:  "Em- 
ployee within  the  scope  of  this  artlde  [whldi 
Induded  the  respondent]  who  are  In  office  at 
tbe  time  of  the  ad<vtlon  of  this  charter  shall 
retain  their  positions  unless  removed  for 
cause."  'Three  eanitary  inspectors  yren 
provided  fbr  by  ordinance  onder  tiie  oli 
charter.  The  ordinance  was  continued  in 
force  by  section  119  <d  tlie  new  diarter.  Sec- 
tion 60  proTides  ttiat  any  employ^  may  be 
suspended  by  the  head  of  the  department 
under  wbidi  be  Is  employed.  It  requires  the 
officer  making  the  order  to  forthwim  file 
with  the  dvll  service  commission  a  state- 
ment of  the  snspenstfm  and  the  reasons 
therefor.  Hie  method  of  procedure  in  sus- 
pension cases  was  provided  for  by  an  ordi- 
nance passed  on  April  27,  1811.  Section  24 
of  the  diarter  provides  that  the  council,  a^ 
er  each  general  election,  shall  appoint  cer- 
tain enumerated  officers,  not  Including 
health  officers,  and  that  It  "shall  have  power 
to  create  and  discontinne  all  other  offices 
and  employments  from  time  to  time  and  as 
occasion  may  require."  The  respondent  was 
an  employe  "in  office"  at  the  time  of  the 
adoption  of  tbe  charter,  and  the  council, 
not  the  mayor,  had  the  power  to  diseontinne 
his  office. 

The  appellants  argue  that  the  health  de- 
partment ceased  to  exist  upon  the  adoption 
of  the  new  charter.  There  was  no  hiatus 
in  the  passing  of  the  dty  from  the  old  chart- 
er to  the  new.  The  city  continued  and  re- 
mained the  same  entity.  There  was  no  ab- 
dicatl<m  of  any  of  the  powers  essential  to 
orderly  government  The  health  department 
was  reorganized  under  the  new  system,  but 
the  necffislty  for  sanitary  officers  was  as  ex- 
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tgmt  under  tiie  new  charter  as  the  old,  and 
this  necessity  was  recognized,  and  these  of- 
ficers were  placed  In  the  classified  drll  serv- 
ice as  required  hy  section  S3  of  the  charter. 
This  had  been  done  before  the  mayor  sought 
to  discontinue  the  office  which  the  respond- 
eat The  case  Is  controlled  by  State  «x 
rel.  PoweU  t.  Fassett.  60  Wash.  656, 126  Fac 
968. 

[2]  The  reapond^t,  although  wrongfully 
deprived  of  hla  office,  held  himself  ready  and 
willing  to  perform  his  offldal  duties.  Hence 
he  Is  entitled  to  bis  salary  for  the  period 
during  which  he  was  unlawfully  separated 
from  his  office.  Brlnggold  t.  Spokane,  27 
Wash.  202.  67  Pac.  612;  United  States  r. 
Wlckersham,  201  U.  S.  390,  20  Sup.  Ot  469, 
50  L.  Bd.  798.  The  &ct  that  he  declined  a 
temporary  employment  tendered  by  the  dty 
does  not  militate  against  the  enforcement  of 
this  Tight  Rdslng  t.  CAty  of  Portland,  67 
Or.  295,  111  Pac  377,  Ann.  Oas.  1912D,  805. 
-  [t]  Nor  was  the  respondent  required  to 
appeal  to  the  cItU  service  cMmnlssion  under 
the  provisions  of  section  56  of  the  charter. 
It  has  reference  to  sua  pensions  for  cause, 
not  to  a  case  of  usurpation  of  authority. 
The  mayor  did  not  seek  to  suspend  the  re- 
Birandent  for  cause,  but  resorted  to  the  sub- 
terfuge of  discontinuing  the  office.  This 
power,  as  we  have  seen,  is  lodged  in  the 
coundL  The  mayor's  letter  to  the  respond- 
ent states  that  "the  office  that  yon  now  hold 
is  discontinued."  In  bis  letter  of  the  same 
date  addressed  to  the  civil  service  commis- 
sion he  reports  that,  'in  accordance  with  the 
provisions  of  rule  12  of  the  dvil  service 
rules,  I  make  the  following  report  of  separa- 
tion from  this  department  •  •  •  Fos- 
ter, Horace  A.,  Sanitary  Inspector.  •  *  • 
Cause  of  separation,  reduction  of  force." 
The  act  of  the  mayor  was  a  nullity,  and  the 
respondent  properly  so  treated  it  GUty  of 
Chicago  V.  GUlen,  222  III.  112,  78  N.  EX  13; 
FoweU  T.  BnUis,  221  111.  379,  77  N.  B.  676. 

The  judgment  la  affirmed. 

CROW,  C.  J.,  and  MOUNT  and  GHAI>- 
WIGK,  3J.,  concur.  PABKEB,  J.,  concurs 
In  result 


OORMAN  V.  SANDERSON  et  aL 

(Supreme  Court  of  Washington.   April  8, 
1013.) 

1.  L&nDI«BO  AND  TERANT  <t  201*)— ACTIOR 

FOB  Unlawfdl  Detainbb— PBocmDinoB— 

lOABiLnT  ON  Bono. 

In  an  action  for  unlawful  detainer  after  a 
bond  had  been  given  and  a  writ  ot  restitution 
issued  and  served,  defendant  moved  to  increase 
the  penalty  of  the  bond,  which  motion  was 
granted  but  no  order  increasing  the  bond  enter- 
ed. Plaintiff  gave  no  new  bond,  but  later  noti- 
fied defendant  that  her  goods  would  be  thrown 
into  the  street  unless  she  moved  out  which  she 
did.  Held  that,  plaintiff  having  stood  npoQ  the 
bond  already  given  and  having  directed  the  eze- 
cotion  of  the  writ  the  motion  to  increase  the 


penalty  did  not  render  Oie  writ  of  reatitation 
Ineffective  or  make  defendant's  removal  a  yvir 
ontary  surrender  of  the  premises,  and  hence 
she  could  sue  upon  tiie  bond  actually  given. 

[Bd.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  ||  1217-1241,  1248- 
1269;  Dec  Dig.  S  201.*] 

2.  liAHDLOBD  AHD  TBNAHT  <{  291*>— UHUW- 
TDI.  DETAIITEB— LlABILlTr  ON  BOND. 

In  an  action  for  wrongfully  suing  oot  a 
writ  of  restitatlon  on  tbe  bond  given  to  pro- 
cure such  writ  proof  that  after  posseesion  was 
recovered  under  the  writ  the  action  of  unlaw- 
ful detainer  was  voluntarily  dismissed  was 
prima  fade  suffldent  to  show  that  tbe  writ  wss 
wrongfully  sued  out  and  justified  a  recovery  on 
the  bond,  especially  where  it  was  also  shown 
that  the  tenant  was  bt  possesslMi  under  a  lease 
of  record  from  a  fcmner  owner  and  that 
landlord  knew  that  2ut  wbea  tbe  writ  was 
aned  out 

[Bd.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Die.  H  1217-1241,  124S-1260; 
Dec  Dig.  I  20LT 

8.  Z<Ain>LoaD  Ain>  Tbnant  292*)— Wboho- 
htl  Dibpossbssion— Lxabzutt  on  Bond. 
In  an  action  for  wrongfally  suing  out  a 
writ  of  restituti<m  under  which  possession  was 
reoorered,  the  advaaoe  rent  paid  by  the  tenant 
her  damages  on  account  of  toe  removal,  and  her 
attorney's  fees  In  sneeessfaUy  defending  the  ac- 
tion of  unlawful  detainer  were  recoverable. 

[Bd.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Dec  Dig.  |  292.*] 

D^artment  L  Appeal  from  Superior 
Court  King  County;  John  F.  Main,  Judge. 

Action  by  Alpha  Corman  against  Thomas 
Sanderson  and  othm.  Judgment  for  plain- 
tiff, and  dtf  endants  appeal.  Affirmed. 

^ward  Waterman,  of  Seattle,  for  appel- 
lants. Brady  k  Bnmmene,  of  Seatde,  Cor 
reqmndent 

MOUNT,  J.  nus  actum  was  bnrag^bt  to 
reooner  upon  a  b<nid  given  by  the  defendants 
In  an  action  fbr  onlawful  detainer.  The 
plalntUC  recovered  a  jadgmwW  and  tbe  de- 
fendants have  appealed. 

The  facts  are  as  follows:  In  Septonber, 
1909,  tbe  plaintiir  was  In  possession  <a  a 
boose  and  lot  under  a  lease  wtaldi  was  of 
record  and  which  expired  by  Its  terms  on 
MaySl.  IBia  She  bad  made  a  deposit  of  1260 
und«r  tbe  terms  of  hec  lease,  which  was  to 
be  applied  upon  the  rent  for  the  last  six 
months;  tbe  rental  for  that  time  being  (45 
per  month.  The  defendant  Sanderson  u- 
qulred  the  property  while  plaintiff  was  In 
possession.  On  November  2,  1909,  he  began* 
an  action  against  the  plaintiff  wherein  he 
alleged  that  she  was  a  tenant  from  month 
to  month;  that  be  bad  served  notice  upon 
her  to  quit  the  prCTilsee;  that  by  reason 
thereof  tbe  tenancy  bad  been  terminated; 
and  that  she  was  unlawfully  detainlnc  tbe 
possession  of  the  property,  and  prayed  ftnr 
a  restitution  thereof.  Upon  motion  c£  ttie 
plaintiff  In  that  action,  the  court  entered  an 
order  for  a  writ  of  restttntion  upon  tbe 
plaintiff  giving  a  bond  to  defendant  therein 
in  the  sum  of  $500.  Tbe  bond  was  given, 
wltb  the  defoidants  Keating  and  Ostrom  In 
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tblfl  action  as  nueUes  upon  tbe  bond.  Thla 
bond  ,j»OTlded  that:  "Said  plaintiff  shall 
proMcnte  his  action  without  delay  and  pay 
all  costs  that  may  be  adjudged  to  defendant 
therein,  and  all  damages  which  she  may  sus- 
tain by  reason  of  said  writ  of  restitution 
having  been  issued,  shonld  the  same  be 
wroogfnlly  sued  out"  Tbe  writ  was  there- 
tipon  issued  and  served  by  the  sheriff  of 
EUng  county  upon  the  defendant  In  that  ac- 
tion on  November  4,  1909.  A  day  or  two 
later  the  defendant  In  that  action  filed  a 
motion  to  have  the  penalty  in  the  bond  in- 
creased. Upon  a  hearing  of  that  motion  it 
WBB  granted,  but  the  order  was  not  entered, 
and  the  plaintiff  therein  did  not  give  a  new 
bond,  but  afterwards  notified  the  defendant 
In  that  action  that,  unless  she  moved  out, 
her  goods  would  be  thrown  Into  the  street. 
Thereafter,  in  accordance  with  the  writ  and 
these  threats,  she  moved  out  of  the  premises. 
She  thereafter  filed  an  answer  in  the  cause 
and  issues  were  Joined.  In  April,  1911,  the 
case  came  on  for  trial  to  the  court  with  a 
Jury.  After  evidence  was  heard,  the  plain- 
tiff in  that  action  took  a  voluntary  nonsuit 
and  dismissed  the  action.  At  that  time 
the  defendant's  lease  had  expired,  and  she 
was  not  restored  to  the  possession  of  the 
premises.  She  had  been  kept  out  of  the  use 
of  the  premises  by  reason  of  said  writ  of 
restitution.  She  thereapon  brought  this  ac- 
tion to  recover  upon  the  bond,  with  the  re- 
sult stated  above. 

[1]  It  Is  argued  by  the  appellants  that, 
after  the  court  had  sustained  a  motion  for 
an  increase  of  the  penalty  of  tbe  bond  for 
the  writ  of  restitution,  the  writ,  though  pre- 
viously served,  became  Ineffective,  and  that. 
When  the  plaintiff  In  this  action  moved  out 
after  service  of  the  writ  and  surrendered 
possession  of  the  premises,  she  did  so  vol- 
untarily, and  therefore  Is  not  entitled  to  re- 
cover niwn  the  bond.  This  position  would 
probably  be  sound  if  the  order  Increasing 
tbe  bond  had  been  entered,  and  the  appel- 
lants in  this  action  bad  not  stood  upon  the 
bond  already  given  and  thereafter  notified 
tbe  respondent  in  this  action  that,  If  she  did 
not  move  out,  her  goods  would  be  thrown  In- 
to the  street  In  other  words,  the  plaintiff 
in  Uils  action,  being  the  def^dant  in  the 
former  action  and  the  moving  party  therein, 
did  not  have  the  order  entered  The  plain- 
tiffs In  that  action,  being  the  defendants  In 
this  action,  took  advantage  of  that  situation 
and  stood  upon  the  bond  already  given  and 
directed  the  execution  of  the  writ  The  re- 
spondent b»e  waived  her  right  to  insist  up- 
on a  new  bond,  and,  in  obedience  to  tlie  writ 
and  the  threat  made  1^  tbe  appdiants,  mov- 
ed ont  of  the  premises.  We  think  this  was 
not  a  voluntary  snrrraider  of  the  premises. 

[If  S]  Appellants  n^t  argue  that  the  court 
erred  la  allowing  damages,  because  respond- 
ent did  not  prove  any  right  to  xmssession 


of  the  premises-  or  any  damages,  nie  con- 
ceded tact  that  the  plaintiff  in  the  action 
in  which  the  bond  was  given  took  a  volun- 
tary dismissal  thereof  at  tbe  trial  of  that  ae^ 
tlon  is  prima  fade  sufficient  to  show  that  the 
writ  was  wrongfully  sued  out  But,  In-  addi- 
tion to  that  fact  It  was  shown  that  the  re* 
spondent  had  a  lease  of  record  from  one  au- 
thorized to  make  a  lease,  and  that  she  was 
In  possession  holding  under  that  lease,  ^e 
appellants  knew  that  fact  at  the  time  the 
writ  was  sued  ont  The  evid^ce  showst 
and  the  court  found,  that  the  respondent 
had  paid  $22S.  advance  rent  and  that  sb^ 
was  damaged  $50  on  account  of  tbe  removal 
and  $100  for  attorney's  fees  in  successfully 
defending  the  unlawful  detainer  action. 
These  were  proper  items  to  be  allowed. 
The  Judgment  Is  therefore  affirmed. 

GROW,  a  J,  and  GHADWICK,  GOSBl 
and  PABEEB^  JJ^  concur,  . 


UNION  TRUST  &  SAVINGS  BANK  ' 
AMERY. 

(Supreme  Opurt  of^uhiogton.  April  % 

1.  BARKBUPTOT     a  178*)— TSAirSFBBS  BT 
BaHKBOPIV-PiTBOBABI  BT  OOBPOBATXOV  OV 

ITS  OWN  Stock— Right  to  Rboovbb  Pat- 

UENT. 

Where  a  conwratloD,  without  diminisbinc 
Its  capital  Btock  in  compliance  with  the  statute, 
purchased  outstanding  shares  of  stock  and  paid 
therefor  from  its  (undB,  if  such  purchase  result- 
ed In  injury  to  any  existing  or  subsequent  cred- 
itor, the  payment  could  be  recovered  back  by  a 
trustee  in  bankruptcy  subsegnently  appointed. 

[Bd.  Nott.— -For  other  eases,  see  Bankruptcy, 
Cent  Dig.  fi  221«  264-274,  283,  284;  W 
Dig.  8  178.*! 

2.  Bahkbuptot   (I  178*)— Tbanstbius— PtTB- 

OHASE  BT  COBPORATION  OT  ITO  OWIT  SlOOK 

— Rbcovebt  or  PATUxnT. 

The  right  of  a  trustee  of  a  bankrupt  cor- 
poration to  recover  a  payment  made  for  its 
capital  stock  from  a  person  who  claimed  that 
he  sold  the  stock  to  a  third  person  depended  on 
whether  the  stock  was  actually  sold  the  corfto- 
ration,  and  not  on  what  the  stockholder 
thought,  believed,  or  intended,  and  hence  an 
instruction  requiring  a  finding  that  he  knew  he 
was  selling  it  to  cae  corporatiim  in  order  to 
render  btm  liable  was  errmwous. 

[Bd.  Note.— For  other  cases,  see  Bankmntt^, 
Cent  Dig.  IS  221.  291-S74,  283.  284;  I)ec. 
Dig.  I  178L*] 

3.  Bankbttptot    ({  808*)— Tbansfebs— Pdb- 

0HA8B  BT  COBPOBATION  OP  ITS  OWN  STOOK 

— Busnxn  or  Pboop. 

In  an  action  by  the  trustee  of  a  bankrupt 
corporation  to  recover  money  paid  by  the  cor- 
poration for  its  stock  from  a  person  who  claim- 
ed that  he  sold  the  stock  to  a  third  person,  the 
burden  of  proving  that  the  sale  was  to  the  cor- 
poration was  on  plaintiff. 

[Bd.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  H  458-462;   Dea  Dig.  |  303.*] 

4.  BANKBUPTOT    (8  178*)— TBAiraRBB— PUB- 

chase  bt  cobforation  op  its  own  szock 
— Recovbbt  of  Pathxnt. 

M<mey  paid  by  a  corporatlfm  for  its  out- 
standing stock  could  not  be  recovered  from  a 
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■toekholder  If  he  wld  the  atoek  to  a  third  per- 
■on  and'  not -to  the  eorporatioii,  and,  if  a  poi-- 
tloii  of  it  vaa  told  to  the  third  penon,  there 
ooald  be  no  recovery  aa  to  that  portion. 

(EH.  Note.— For  other  cases,  see  Bankraptey, 
Cent  I>ig.  il  221,  26^-274,  288.  284;  I>ec. 

5.  BANKB0FTCT    (|  8M*)— OaPITAL  STOOK— 
PUBCH&BB     BT    GOKPOUBON  —  AOTIOITB — 

QtmnoKa  or  Fact. 

In  an  action  to  recover  money  paid  by  a 
corporation  for  its  ontstanding  stock  from  a 
penon  who  claimed  that  he  acid  the  itock  to 
a  tiilxd  penon,  whether  Um  atock  waa  aold  to 
tiie  corporation  waa  a  qaestlon  of  fact 

[BO.  Note.— For  other  caaes,  see  Bankruptcy, 
Cent  Dig.  I  463;  Dec  Di^804.*] 

Motmt  and  Parker,  JJ.,  dissenting. 

Department  1.  Appeal  from  Superior  Court, 
Spokane  County ;  John  B.  Takey,  Judge. 

Action  by  the  Union  Tmst  &  Savings  Bank' 
against  Benjamin  E.  Amery.  Judgment  for 
def^dant,  and  plainUff  apfieala.  Berwaed, 
with  directlona. 

Oampbell  ft  Goodwill,  of  Spokane^  tar  ap- 
pdlant    H.  M.  St^;>hena,  of  SpcOuuieh  tcx 

OOSB,  J.  The  plalntifr,  as  a  troatee  in 
banlmiptey  tor  the  eatiite  of  SyphuB  Ua- 
dilnoy  Company,  a  corpomtlon,  brooght  this 
action  for  the  purpose  of  lecorerlng  from  the 
defendant  $S,BOO  paid  to  him  by  the  bank- 
rupt corporation  for  6,000  shares  of  Its  cap- 
ital stock,  alleging  that  be  sold  the  stock  to 
It  prior  to  the  time  it  was  adjudged  a  bank- 
rupt, and  that  it  thereby  attempted  to  and 
did  reduce  its  capital  stock,  a  demurrer  to 
the  complaint  was  sustained,  and,  upon  ap- 
peal, the  Judgmrat  waa  reversed.  Union 
Tmst  Co.  T.  Amery,  67  Wash.  1,  120  Pa& 
539.  A  reference  may  be  had  to  this  case 
for  a  fuller  statement  of  the  allegations  of 
the  complaint.  Thereafter,  Issue  being  Join- 
ed, the  case  was  tried  to  a  Jury,  terminating 
in  a  verdict  for  the  defendant.  The  plain- 
tiffs motion  for  a  Judgment  non  obstante, 
or  in  the  alternative  for  a  new  trial,  was 
denied,  and  a  Judgment  was  entered  for  the 
defendant,  from  which  the  plaintiff  prose- 
cutes this  ai^jeaL 

The  appeal  presNits  two  questlonB:  (1) 
Was  the  apiKllant  entitled  to  a  directed 
verdict?  and  (2)  Was  the  Jury  correctly  In- 
structed? These  questions  will  be  consider- 
ed in  the  inverse  order. 

[1]  The  only  question  for  the  Jury  to  de- 
termine was,  Did  the  corporation  purchase 
the  5,600  shares  of  stock,  or  any  part  of  It, 
and  pay  for  it  from  its  funds?  If  it  did, 
and  any  creditor  existing  or  subsequ«it  was 
injured  thereby,  the  money  so  paid  may  be 
recovered  In  this  actioa  Union  Trust  Co. 
V.  Amery,  supra.  In  that  case,  after  a  ref- 
erence to  the  provisions  of  our  statate,  we 


said:  "It  foIlowB,  therefore,  that,  where 
the  capital  stock  has  not  been  diminished  In 
compliance  with  the  statute,  the  original  ar^ 
tlcles  of  incorporation  operate  as  a  contin- 
uing representation  on  behalf  of  the  corpo- 
ration that  its  capital  stock  la  unimpaired, 
and  that  the  Impairment  of  its  capital  stock 
In  any  other  manner  Is  a  fraud  upon  ita 
creditors,  both  as  to  the  corporation  and  all 
others  who  participate  In  or  profit  by  audi 
an  act" 

In  Tait  r.  Plgott,  82  Wash.  344,  73  Pac. 
361,  the  court  said:  "It  is  not  alleged  that 
the  company  was  insolvent  at  the  time  the 
transaction  occurred,  but  we  think  that  Is 
immaterial,  since  the  thing  whl<di  was  un- 
lawfully done  reduced  the  available  resourc- 
es of  a  now  Insolvent  company,  and,  if  such 
reduction  had  not  been  madi^  the  amount 
thereof  should  now  be  on  hand  tbr  the  bene- 
fit of  creditors." 

[2]  The  respondwt  alleged  and  contended 
that  he  sold  the  stock  to  one  W.  H.  Gray. 
The  court  Instructed :  "And  if  yon  find  that 
he  did  seU  it  [the  stock]  to  the  Syphers  Ma- 
chinery Company,  and  that  he  knew  that 
he  was  selling  it  to  the  Syphers  Machinery 
Company,  the  defendant  will  be  liable;  oth- 
erwise he  will  not"  This  was  «Tor.  The 
question  is.  What  was  actually  done?  not 
what  the  respondoit  thought,  believed,  or  in- 
tended. The  elements  of  knowledge  and  the 
good  or  t»d  fiilth  of  the  reqwudrat  created 
a  false  lasufr  If  the  corporation  paid  any 
sum  of  m<mey  to  the  respondent  In  t3ie  pnx^ 
chase  of  any  part  of  Its  capital  stoA  on  ita 
own  behalf  to  the  prejudice  of  a  creditor.  It 
did  the  very  thing  the  statute  was  designed 
to  Interdict,  and  sudi  money  la  a  part  .of 
its  capital  stock  and  a  trust  fnnd  of  the 
bankrupt 

tt-B]  Becurring  to  the  first  etm  assigned 
(1.  &,  the  right  of  the  appellant  to  a  directed 
verdict).  It  anfilces  to  s^  that  the  burden 
of  proving  the  sale  to  the  ct^wratlon  devolv- 
ed upon  the  appellant  If  the  abotik  was 
aold  to  Gray  and  paid  for  by  Um,  as  the 
respondait  contends,  the  appellant  cannot  re- 
cover; and,  if  Gray  purchased  and  paid  tar 
a  portion  ctf  it,  the  appellant  cannot  reoorra 
for  that  portion.  It  Is  not  a  questl<m  of 
bookkeeiiing,  but  a  questhm  of  fact  From 
an  examination  of  the  entire  recmd,  we  do 
not  feel  warranted  in  saying  that  th^  was 
no  question  of  fact  for  the  Jury. 

The  Judgment  la  reversed,  with  directions 
to  grant  a  new  trial  In  harmony  wit^  this 
opinion. 

CBOW»  a      and  GHADWICK,  J.,  omh 

cur. 

MOUNT  and  PARKEB,  JJ.  We  think  the 
instruction  tlg^t  and  therefore  dissent 
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TIONNTO  T.  AMBBIOAH  BLDG.  00. 

(Snpnine  OdoH  of  WasUncton.    April  fl^ 

1913.) 

1.  Z^NDLOBD  AITD  TEIVAnT  <|  172*)— BVXOnON 

—OoHSTBUonvx  EvicnoH. 

Under  tin  rale  that  aov  bitenthnal  or  In- 
Jnrfou  Interterente  by  a  landlord  which  de- 
prives Um  tenant  of  the  means  or  power  of  ben- 
eficial enjoyment  of  the  premiaes,  or  materially 
impairs  sncli  aijoyment,  Is  a  constructiTe  evic- 
tion, a  tenant  might  treat  his  landlord's  Injunc- 
tion sued  ont  to  prevent  a  snblease  aotborixed 
by  the  lease  as  a  constmctive  eviction. 

[Ed.  Notev— For  other  cases,  see  landlord 
and  Tenant,  Cent  Dig.  U  68^08 ;  Dec  Dig. 
1 172.*] 

2.  If&NDUBI)    AND    TEHAITT    (|  ITS*)— EWIO- 
TION— WAma  BT  Tenaht. 

Where  a  tenant  does  not  treat  his  land- 
lord's injunction  sued  out  to  prevent  a  sublease 
as  a  conBtmctive  eviction,  but  remains  in  pos- 
session of  the  premises,  be  thereby  waives  his 
right  to  treat  such  Injunction  as  an  eviction, 
since  tlwre  can  be  no  constructive  criction 
wiHioat  a  mmnder  of  posseasloii  by  the  ten- 
ant 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Guit  Dig.  |  718;  Dec  Dig.  { 
17a*3 

8.  iHJTiNOTioN  (I  261*)— WBonenn.  Issu- 

AKCB— Mbasube  or  Dahaobs.  • 

A  tenant's  lease  to  a  subtenant  furnishes 
no  basis  for  measuring  the  damages  sustained 
by  ttie  tenant  by  reason  of  an  injunction 
agalnet  snch  sublease,  anless  the  original  lease 
was  made  in  contemplation  of  a  sublease,  so 
that  evidence  of  such  damages  is  inadmissible. 

lEU.  Note. — For  otlier  cases,  see  Injunction, 
Oent  Dig.  I  609;  Dea  Dig.  {  2SL*] 

D^rtmoit  L  Appeal  fhim  Siu>erlor  Court, 
Siwkane  Oonniy;  WllUam  A.  Huneke,  Judge. 

Action  by  J.  H.  TgimeB  against  the  Ameri- 
can Bnllding  Oompaoy.  Jadgment  for  plain- 
ttff,  and  defradant  ai^>eal8.  Affirmed. 

Wakefield  ft  Wltherspoon  and  A.  C  Shaw, 
both  of  Spokane,  for  appellant  Belt  ft 
Powell,  of  Spokane,  for  respondoit 


OOSB,  J.  ThlB  iB  an  actton  to  recomr  rent 
under  a  mitten  lease.  It  la  alleged  in  tbe 
complaint  that  on  or  about  November  1, 
1909,  the  plalntUC  witii  one  Buma  leased  the 
first  floor  of  a  bnlldlng  sltnate  In  the  dty  of 
E^wkane  to  the  Shubert  Theater  ODmpany,  a 
corporation,  "for  a  theater  entrance  to  the 
theater  Is  tbe  rear  of  said  premises,**  for  a 
term  of  Are  years  from  that  dat^  _  at  an 
agreed  monthly  rental  of  9250  per  month, 
jiayable  In  advance  oa  the  let  day  of  eadi 
month;  ttiat  thereaftw  the  lessee  assl^ed 
Its  lease  to  the  defendant;  ttiat  It  accepted 
the  lease,  assumed  the  obligations  thereof, 
and  since  tbe  assignment  up  to  and  Including 
July,  1911,  paid  the  rent  provided  Ini  the 
leue;  that  by  agreonent  between  tlie  plain 
tiff  and  Bums  the  rent  became  and  Is  the 
pnqjierty  of  the  plaintiff;  that  the  dtfendant 
has  not  paid  the  rent  for  the  months  of  Au- 
gust, 'September,  October,  and  November, 


ISll,  and  a  JtidgmeDt  Is  demanded  for  flu 
not  of  those  months,  aggrceaCtng  91,00(1 
The  defendant  answered,  admitting  the  as- 
signment of  the  lease  to  it  as  aUeced  In  the 
oomplalnt,  admlttbig  that  It  wait  Into  posses- 
sl<m  of  the  premlees  and  paid  the  r«tt  up  to 
July,  1911,  and  pleaded  affirmatively  that  tbe 
lease  provided  that  so  mudh,  of  tibe  leased 
premises  as  nUght  not  be  necessary  for  Or 
devoted  to  a  theater  entrance  mlftht  be  used 
by  the  lessee  for  any  lawftil  purpose;  that 
after  the  asdgnment  It  dianged  and  altered 
the  bulldtng  In  accordance  with  the  terms  of 
the  lease  so  as  to  make  two  storerooms,  one 
on  elOm  side  of  the  entrance  to  the  theater ; 
that  thereafter  and  about  the  let  day  of 
December,  1010,  the  defendant  leased  one  of 
the  rooms  to  one  Edward  Dnfresne  at  a 
l«ntal  of  9200  per  numth,  to  be  used  for  a  law- 
ful purpose,  but  that  the  i^Lntlff  refused  to 
permit  Dnfresne  to  take  possesion  of  the 
room,  sued  out  a  writ  of  Injunction  restrain- 
ing from  blm  taking  possessioo,  and  restrain- 
ing the  defendant  from  leasing  the  nxMO 
to  talm,  and  that  ever  since  the  plaintiff  has 
refused  to  permit  the  defendant  to  lease  tbe 
room  to  Dnfresne,  and  it  has  remained  va- 
cant and  unoccupied.  It  is  further  alleged  tbat 
the  clause  in  tlie  lease  providing  that  that  per- 
tlon  of  the  building  not  needed  for  a  theata 
entrance  could  be  used  by  the  lessee  for  any 
lawful  purpose  was  one  of  the  inducemotts 
whidi  caused  the  Shubert  Theater  Company 
to  make  the  lease ;  that  by  reason  of  tbe  ac- 
tion of  the  plaintiff  the  obligation  to  pay  the 
rent  stipulated  has  ceased  and  terminated, 
"and  that  the  only  sum  which  this  defendant 
should  be  required  to  pay  is  the  sum  stipe-, 
lated  in  said  lease,  less  the  sum  agreed  to 
be  paid  by  the  said  Dnfresne"  for  the  part 
leased  to  him.  In  the  reply  the  lease  from 
the  company  to  Dufresne  is  denied  on  in- 
formation and  belief,  and  It  Is  denied  that 
the  Shubert  Theater  Oompany  was  induced 
to  enter  into  the  lease  because  of  the  pro- 
vision therein  that  that  part  of  the  premises 
not  needed  for  the  theater  entrance  could  be 
used  for  any  lawful  purpose.  The  averment 
that  the  defendant  is  rdeased  from  its  obU- 
gatton  to  iMy  rent  Is  also  denied.  The  case 
was  tried  to  tbe  court  The  fact  that  the 
defendant  had  not  paid  Qie  four  mwths*  roit 
was  admitted.  The  d^oidant  ttien  oflwed  In 
evidence  the  Dnfresne  lease  and  the  record 
in  the  injunction  proceeding,  and  offered  proof 
twdlng  to  show  that,  at  the  time  it  made  tlw 
lease  to  Dnfresne  and  at  the  time  of  the  is- 
suing of  the  restraining  order,  Dnfresne  was 
solvoit  TbB  court  found  that  the  lease  was 
made  and  assigned  as  alleged  in  the  com- 
plaint; that  the  plaintiff  had  succeeded  to 
Bums'  Interest  In  the  rent,  and  that  the  de- 
fendant had  paid  certain  rent  to  ttie  idaln- 
tiff.  The  court  further  found  that  on  or 
about  the  1st  day  of  Deoaabec,  1910,  the  de- 
fendant leased  to  Dufresne  a  portion  oi  the 
building  for  the  term  of  three  years  and 
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dOTen  months,  he  agre^ng  to  pay  therefor 
1200  per  month ;  that  Dnfresne  was  prevented 
from  entering  Into  the  possession  of  the  room 
bj  an  injunction  sued  out  by  the  plaintiff 
and  Bums;  that  the  defendant  was  at  all 
times  In  the  possession  and  control  of  the 
storeroom  leased  to  Dnfresne ;  that  it  failed 
to  prove  that  It  bad  been  damaged  except 
in  a  nominal  sum  by  the  eviction  of  Dnfres- 
ne ;  that  It  was  not  entitled  to  offset  or  coun- 
terdalm  any  sum  against  the  rent  due  the 
plaintiff  except  to  the  extent  of  one  dollar 
nominal  damages  for  the  eviction;  that  the 
defendant  used  reasonable  diligence  to  lease 
the  storeroom  leased  to  Dnfresne  from  the 
time  It  was  oijolned  from  subletting  to  Dn- 
fresne, but  was  unable  to  do  so.  A  Judgment 
was  entered  in  favor  of  the  plaintiff  for  tbe 
sum  of  f999,  the  full  amount  of  the  rent  in 
default  less  $1  allowed  to  the  defendant  as 
nominal  damages.  The  defendant  has  ap- 
pealed. 

[1]  The  appellant  would  have  been  Justified 
In  treating  the  injunction  sued  out  as  a  con- 
structive eviction.  The  rule  la  that  "any 
Intentional  or  injurious  interference  by  the 
landlord  or  those  acting  under  his  authority, 
which  derives  the  tenant  of  the  means  or 
the  power  of  beneficial  oijoyment  of  tbe 
demised  premises  or  any  part  thereof  or  ma- 
terially Impairs  such  beneficial  enjoyment,  Is 
a  constmctlve  evtotton.**  1  Am.  &  Eng.  Bnqy. 
Law  (2d  Ed.)  p.  471. 

[2]  It  choose,  however,  to  remain  in  poesee- 
sion  of  the  leased  premises,  and  in  so  doing 
it  waived  its  right  to  treat  this  as  an  evic- 
tion. "There  can  be  no  constructive  eviction 
without  a  surrender  of  possession  of  tbe 
premises  by  the  toiant"  24  Cyc.  1130.  See, 
also,  to  the  same  effect  Ralph  v.  Tx>mer,  8 
Wash.  401,  28  Pac.  760;  11  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  p.  479. 

[S]  The  lease  from  appellant  to  Dnfresne 
furnished  no  basis  for  measuring  the  dam- 
ages which  the  affiant  sustained  by  reason 
of  the  Injunction,  and  It  was  not  admissible 
in  evidence  for  the  purpose  of  proving  dam- 
ages. Mead  V.  Ealberg,  127  Pac  185.  This 
is  based  upon  tbe  rule  that  a  breach  of  the 
original  contract  does  not  entitle  the  Injured 
party  to  recover  as  damages  the  gains  or 
profits  of  collateral  enterprises  or  subcon- 
tracts, where  tbe  collateral  agreement  or 
subcontract  was  made  after  the  execution 
of  the  original  contract  Tbe  reason  is  that 
the  original  contract  was  not  made  with  ref- 
erence to  it,  and  that  It  would  Introduce  an 
element  of  damages  not  known  by  or  within 
the  contemplation  of  the  parties  at  the  time 
they  entered  Into  the  original  contract.  The 
appellant  neither  pleaded  nor  proved  any 
damages  which  the  law  recognizes,  unless  it 
be  nominal  damages,  which  the  court  allowed. 

^□le  Judgment  la  tharefbre  affirmed. 

CROW,  CHADWICK,  HODNT,  and  PARK- 
ER, J  J.,  concur. 


:    QnAST  et  mc  v.  RUC^KSLOS. 

(Supreme  Court  of  Washington.  April  6, 
1913.) 

1.  Bills  and  Notes  <S  147*)— "Niootluub 

IHSTBUICBIITS"— WHAT  ABB. 

Under  Negotiable  Instrument  Law  (Rem. 
&  BaL  Cktde,  i  S392)  |  1,  providing  that  an  In- 
strument to  be  negotiable  must  be  payable  to 
order  or  bearer,  and  section  3401  providing 
that  the  instrument  need  not  follow  tbe  lan- 
guage of  the  act,  but  ua  terms  indicating  an 
miration  to  conform  to  toe  requirements  there- 
of are  sofficient,  a  note  providing  that  the  mak- 
ers thereof  promise  to  pay  to  the  payee  named 
a  specified  sum,  with  Interest  at  a  specified 
rate,  evidenced  by  interest  notes,  and  that,  it 
default  be  made  in  tbe  payment  of  any  of  the 
notes  as  they  mature,  the  whole  amount  shall 
become  due,  and  the  mortgagee,  his  representa- 
tives, or  assigns  may  collect  the  note  and  fore- 
close the  mortgage,  etc.,  is  not  n^otiable  be- 
cause it  is  not  payable  to  order  or  bearer,  and 
because  It  does  not  contain  langnase  Indicating 
an  Intention  to  make  It  so  payable:  a  trans- 
fer by  assignment  not  bdng  equivalent  to  an 
indorsement 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  i  863 ;  Dec  Dig.  {  147.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  e,  pp.  4767-4770;  vol  8,  p.  7731.J 

2.  Bills  aitd  Notes  ({  147*)— NBaoiuBix 

iNSTBUltENTS— STATOTOBT  PBOVISIONB. 

Negotiable  Instrument  Law  (Rem.  &  BaL 
Code,  i  3401)  f  10,  providing  that  tbe  Instru- 
ment need  not  follow  the  language  of  the  act 
but  any  terms  Indicating  an  Intention  to  con- 
form to  the  requirements  thereof  are  soffldent 
most  be  construed  In  connection  with  section 
8392,  providing  that  an  Instrument  to  be  nego- 
tiable most  bt  payable  to  order  or  bMrei^  and, 
whoa  so  construed,  it  refers  to  words  of  In- 
dorsement and  not  to  words  of  assignment,  and 
means  that  to  make  an  instrament  conform  to 
section  8302  it  is  not  necessai?  to  use  the 
words  "order  or  bearer,"  bnt  other  apt  words 
showing  a  clear  Intent  to  make  the  Instrament 
so  payable  are  inffldent 

[Ed.  Note.— For  other  case^  sea  Bills  and 
Notes,  Cent  Dig.  |  868;  Dec.  Dig.  I  147.*] 

Department  2l  Aiveal  Cram  Superior 
Cour^  Uncoln  Count;;  F.  K.  P.  Basket 
Judge. 

Action  by  Jacob  Quast  and  wife  against 
Daniel  B.  Rng^es.  From  e.  Ju^^^nent  for 
plaintiffs,  defendant  appeals.  Affirmed. 

Tolman  ft  King,  of  Spokane,  for  appellant 
W.  W.  Zent;  of  Spokane  for  reepondenta. 

MORRIS,  J.  The  question  presented  by 
this  appeal  is  the  negotiability  of  tbe  follow- 
ing note:  "On  the  first  of  November,  1920, 
for  value  received,  we  promise  to  pay  to  M. 
L.  Bevis  the  principal  sum  of  91,200  (twelve 
hundred  dollars),  with  Interest  thereon  at 
the  rate  of  seven  per  cent  per  year,  from  the 
date  hereof  until  maturity,  payable  annually 
according  to  the  tenor  of  nine  interest  notes, 
each  for  (84  and  one  (1)  for  $80.97,  bearing 
even  date  herewith ;  both  principal  and  inters 
est  notes  payable  at  the  office  of  Bevls  Bros., 
Spokane,  Wash,  (with  exchange  on  New 
York).  And  If  default  be  made  In  payment 
of  any  of  said  notes  so  secured,  or  any  part 
of  them,  as  the  same  mature,  for  the  apace  of 
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thirty  daya,  or  If  the  maker  of  this  note  and 
interest  notea  attached  hereto  shall  allow  the 
taxes  or  any  other  public  rates  and  assess- 
mentB  on  0ie  property,  or  any  part  thereof, 
glTOk  as  secnrity  for  the  aforesaid  notes  to 
become  dellnqnoit,  or  In  case  any  taxes  or 
iiSBBsmentB  shall  be  levied  against  the  holder 
of  this  note  on  aocotint  of  this  note,  or  shall 
do  any  act  whereby  the  nine  of  said  mor^ 
gaged  property  shall  be  Impaired,  then,  npon 
the  happmlng  of  any  of  said  contlngeiKdeB, 
the  whole  amount  herein  secured  shall  at 
ones  become  due  and  payable,  and  the  mort- 
gagee, his  legal  repreeentatlTee  or  assigns 
may  proceed  at  (nee  to  collect  this  note  and 
foredoae  tlie  mortgage  ^ybil  to  secure  said 
note  and  sell  the  mortgaged  "property,  or  so 
much  thereof  as  shall  be  necessary  to  satis- 
ty  said  debt,  interest  and  costs  and  all  taxes, 
pnbllc  rates,  or  assessments  that  ihay  be  due 
thereon,  togeOter  with  a  reasonable  attor- 
ney's fee,  If  suit  be  commenced  for  the  ptir- 
pose  of  collecting  this  debt  or  fnedoslng  the 
mortmESh  secnrlng  said  debt,  and  also  said 
taxes*  paUlc  rates,  and  assessments,  and 
costs  incorred  by  the  mortgagee,  his  repre- 
seotatives  or  as^gns,  shall  be  secured 
mortgage^  and  also  in  judgmmt  In  sndi  fim* 
dosnre  case.  It  Is  expressly  agreed  and  de- 
clared that  these  notes  are  made  and  encot- 
ed  under  and  are  In  all  respects  to  be  con- 
strued by  the  laws  of  the  state  of  Washing- 
ton, and  are  secured  by  mortgage  of  even 
date  herewith,  duly  recorded  In  Lincoln 
county  of  the  state  of  Washington.  This 
note  bears  Interest  at  the  rate  of  ten  per 
cent  per  year,  payable  yearly  after  maturity. 
The  makers  of  this  note  have  the  option  of 
paying  It  any  time  the  interest  matures  on 
and  after  Norember  1st,  1010.  Dated  at 
Spokane,  state  of  Washington,  on  the  14th 
day  of  November,  1910.  Jacob  Qnast;  Jr. 
Tena  Qnast" 

[1]  The  sections  of  the  negotiable  Instru- 
ment law  controlling  are  section  8392,  Bem. 
&  BaL,  providing  that  an  instrument  to  be 
negotiable  "(4)  must  be  payable  to  order  or 
to  bearer,"  and  section  3401:  "The  instru- 
ment need  not  follow  the  language  of  the 
act  but  any  terms  are  sufficient  which  clearly 
indicate  an  Intention  to  conform  to  the  re- 
quirements hereof."  The  instrument  clearly 
is  not  payable  "to  order  or  to  bearer,"  and 
must  for  this  reason  be  held  nonnegotiable, 
unless  we  can  find  in  It  some  language  that 
under  section  3401  "clearly  hidicates  an  In- 
tmtlon"  to  make  It  so  payable.  Appellant 
contends  this  language  is  supplied  In  the 
provision  accelerating  the  time  of  payment 
on  the  happening  of  certain  contingencies, 
and  providing  in  such  case  "the  mortgagee, 
his  legal  representatives  or  assigns,  may 
proceed  at  once  to  collect"  aud  the  subse- 
quent provision  as  to  payment. of  taxes  and 
costs  by  "his  representatives  or  assigns.'* 
The  mor^ge  also  refers  to  "party  of  ttm 


second  part,  his  successors  or  assfgns."  The 
word  "assigns,"  as  used  In  the  nots  and 
mortgage^  does  not  refer  to  the  payee  of  tiie 
note  but  to  the  mortgagee,  and  iudlcales 
nothing  more  than  that  the  mortgage  may 
be  transferred  by  assignment  Th9  trans- 
fer of  an  instrument  by  assignment  Is  not 
the  equivalent  of  Its  transfer  by  Indorsement 

[2]  As  Interpreting  section  8392,  the  pro- 
rlslotts  of  section  3401  clearly  refer  to  wo^ 
of  Indorsemoit  and  not  to  words  of  assign* 
ment,  and  mean  that  in  order  to  make  the 
Instrument  conform  to  the  requirement  of 
section  3392,  it  Is  not  necessary  to  use  the 
words  "order  or  bearer,"  but  other  apt  words 
showing  a  dear  Intent  to  make  ttM  Instru- 
ment so  payable  will  be  snffldent  Ttds  is 
ttie  general  rule  adopted  by  all  courts  In 
construing  this  requlranent  of  the  negotiable 
Instrumoit  law.  Zander  v.  N.  T.  Security 
Trust  Oo.,  80  Hlsa  Bep^  96,  78  N.  Y.  Bam 
900,  afflrmed  on  appsal  in  81  Anp.  DIt.  830, 
81  M.  T.  Supp.  llfil.  Tb»  prondise  to  pay 
In  this  case  was  to  **OUollns  Zander  or  her 
aaslgns,"  a  strongw  aqvresdoii  of  Intent 
than  tte  one  found  In  the  note  before  us. 
The  court,  however,  soomod  to  consider  fhe 
matter  so  plain  0iat  Oa  mere  statemoit  of 
Its  ruling  was  deemed  sufficient,  and  ttie 
ain>ellftte  court  wlUi  Uke  certabiQr  did  not 
regard  the  question  as  <ven  to  discussion, 
but  afflrmed  tm  osdnion  of  court  bdow.  Oth- 
er sunNvttng  cases,  all  lefsrrlng  to  ttie  ne- 
cesiity  of  the  use  of  the  words  "coder  or 
bearer"  or  words  of  like  Import,  are  Fulton 
T.  Vamey,  117  App.  Dlv.  672, 102  M.  T.  Sui^ 
606;  Wettlaufier  r.  Baxter,  187  Ey.  868,  125 
S.  W.  741,  28  L  &  A.  (N.  S.)  804;  OlUey  T. 
Harrell,  118  Tenn.  116, 101  8.  W.  424;  West- 
berg  V.  CMcago  Lombw  *  Oool  Od.,  117 
Wis.  688^  94  N.  W.  672. 

Other  questions  are  discussed  In  flie  Mef^ 
but  finding  our  ruling  npon  the  first  pdnt 
dedslTe  of  the  appeal  we  will  not  refw  to 
thenL 

Judgment  afllrmed. 

OBOW,  a  J.,  and  llAIN,  FULLDRTON, 
and  filtJilS,  33^  concur. 


FIRST  NAT.  BANK  OF  imSRDIT 
WILOOX. 

NORTH  COAST  DRY  KILN  Oa  T.  SAMEL 

(Supreme  Court  of  Washlngtoo.   April  8, 
1918.) 

OoBFon&noNs  (|  62*)— Ounob  ov  Bxsi- 

DKROB— AUEItDlfSm-  OV  ABTIOUS. 

Rem.  ft  Bat  Code.  %  '3708)&,  providing 
that  a  corporation  deslrhig  to  remove  Its  prin- 
cipal place  of  business  into  some  otiter  county 
■ludl  file  with  the  connty  auditor  a  certified  copy 
of  its  certfBcate  of  Incorporation,  must  be  read 
in  oonuection  with  section  S679,  authorizing 
amendments  to  articles  of  incorporation,  and, 
when  so  read,  an  amendment  changing  the  resi- 
dence of  a  corporation  must  be  certifled  and  filed 
as  in  case  of  original  articles,  and  the  mere  fil- 
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ing  after  soch  an  amendmoit  Id  one  eoant?  of 
the  original  articleB  of  incorporation  red  tint  the 
residence  in  another  county  does  not  sive  notice 
of  change  of  residence. 

[Bd.  Note.— For  other  cases,  see  Corporationa, 
Cent  Dif.  H  14»-160;  Dee.  Dig.  |  IS.*] 

On  petition  for  rehearing.  I>enled. 
For  former  opinion,  see  130  Pac.  768. 

Cooley  &  Horan  and  R.  MalTihlll,  all  of 
EJrerett,  for  appellanta  B.  O.  Cheney,  of 
Montesano,  and  Hayden  ft  Langhome,  of  Ta- 
coma,  for  respondent 

MOUNT,  J.  The  appeUant  First  National 
Bank  of  Everett  has  filed  a  petition  for  a  re- 
hearing herein  because  we  failed  to  noUce 
the  contention  that  the  place  of  residence  of 
the  corporation  was  changed  to  Chehalls 
county  before  the  conditional  bill  of  sale, 
dated  August  26,  1911,  was  filed.  It  is 
true  that  a  copy  of  the  articles  of  Incor- 
poration was  filed  in  Chehalls  county  be- 
fore August  25,  1811,  but  the  articles  so  filed 
stated  that  the  principal  place  of  business  of 
the  corporation  was  Tacoma  In  Fierce  comi^. 
There  was  no  amendment  to  the  articles 
changing  the  principal  place  of  business  or 
residence,  as  required  by  section  8679.  BeiA. 
ft  Bal.  Code;  while  section  ST08%,  Bern,  ft 
Bal.  Code,  provides  that  "any  corporation 
desiring  at  any  time  to  remove  its  principal 
place  of  business  Into  some  other  county  in 
liie  state  shall  file  in  the  office  of  the  coun^ 
auditor  a  certified  copy  of  Its  c^flcate  of 
Incorporation."  This  provldon  should  be 
read  In  connection  with  section  8678,  supra, 
in  reference  to  amendments.  That  Is  to  say* 
the  stockholder  or  trustee  must  make  the, 
amendmrat  changing  the  residence^  and  the 
same  must  be  certified  In  triplicate  and  filed 
as  in  case  of  original  artlciles.  Otherwise 
confusion  and  embarrassment  would  result 
The  mere  filing  of  the  old  articles  In  Che* 
halls  county,  stating  that  the  residence  was 
Pierce  county,  did  not  give  notice  of  a  change 
of  residence,  but  had  the  effect  of  notice  that 
Uie  residence  was  not  changed.  The  resi- 
dence was  not  changed  by  a  mere  filing  ot 
Uie  nnameuded  articles  in  another  countgr. 

The  petition  Is  therefore  d^iied. 

CROW,  G.  J.,  and  PARKER^  and 
OHADWICK,  JJ.,  concnr. 


McDOUGAUi  T.  O'CONMELL  et  nx. 

(Snpramfl  Court  of  Washington.   April  10, 

1913.) 

Kn  Banc.  On  petition  for  rehearing. 
Granted  in  part,  and  denied  In  part  and  orig- 
inal opinion  modified. 

For  original  opinion,  see  ISO  Pac.  S62. 

PER  CURIAM.  A  petition  for  rehearing 
has  been  filed  in  this  case.  The  original 
<^lnlon  of  the  court  Is  reported  In  180  Pac 


862.  In  the  petition  fi>r  reheariBg  our  at- 
tention Is  called  to  an  error  in  the  opinion. 
There  we  directed  generally  that  the  supe- 
rior court  enter  a  judgment  for  the  appel- 
lant, when  the  direction  should  hare  been  to 
enter  a  Judgment  for  the  appellant  and 
against  the  respondent  W.  U  O'Connell  only, 
and  not  against  the  community  composed  of 
W.  L.  O'Connell  and  Evelyn  F.  O'Gonneil. 
his  wlfa  The  appellant  in  his  brief  conced- 
ed that  the  liability  upon  the  contract  was 
that  of  the  btuband  only. 

The  original  oi^nlon  will  be  modified  to 
the  extent  here  hidicated;  otherwise,  the 
petition  tm  rdkearlng  Is  dmied. 


JENSEN  T.  T.  B.  mULlAUS  00.  et  aL 

(Supreme  Conn  of  Waatungtcm.  ^til  1^ 
1918.) 

1.  MAaxEB  AND  Sbbvant  (|  80*)— Action  iob 
SxBTicBs— Evidence— SuFFioiBNCT. 

In  an  action  against  a  corporation  for 
serrices  rendered,  endence  Md  to  sapport  a 
finding  that  the  services  were  rendered  for  as- 
other  corporation. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Gent  Dig.  f|  107-127;  D«&  Dig.  | 
80.»] 

2.  Tbial  (%  169*)  — DiBBOTiov  or  Vibdict  — 
When  Authobizbd. 

Where  the  conrt  mnst  say,  as  a,  matter  of 
law,  that  no  recovery  can  be  had  under  any 
reasonable  view  of  the  evidence,  a  verdict  for 
defendant  should  be  directed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Di^.  II  341.  381-387,  389;  Dec.  Dig.  |  169.*] 

Department  1.  Appeal  from  Superior 
Court,  Snohomish  Gounly;  John  B.  Xakvy, 
Judge. 

Action  by  Carl  Jeoaeax  against  the  T.  H. 
Williams  Company  and  another.  From  a 
Judgment  for  defendant  named,  plaintiff  ap- 
peals. Affirmed. 

Wlllett  ft  Oleson,  of  Seattle,  for  appellant 
Hathaway  ft  Alston,  ot  Everett,  for  re^rand- 
ent 

GOSE.  J.  This  action  was  originally  com- 
menced against  the  defendant  corporation  T. 
H.  Williams  Company  to  recover  an  alleged 
balance  due  for  services  performed  for  It  at 
Its  Instance  and  request  It  answered,  deny- 
ing that  the  plalntlfF  had  i>erformed  any  serv- 
ice for  It  Thereupon  the  plaintiff  amended 
his  complaint  and  all^^ed  that  the  services 
were  performed  for  both  defmdants.  A 
Joint  demurrer  to  the  complaint  was  over* 
ruled.  The  defendant  Snoqualmle  Lumber 
ft  Shingle  Company  falling  to  plead  further, 
an  order  of  default  was  entered  against  it 
Two  causes  of  action  are  pleaded.  In  the 
first  cause  of  action  it  Is  alleged  that  the 
plaintiff  performed  labor  for  the  defendants 
from  the  1st  day  of  January,  1910,  to  the 
Ist  day  of  July  following,  at  an  agreed 
wage  of  $80  per  month.  In  the  second  cause 
of  action  the  allegation  is  that  the  plaintiff 
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perfoimed  labor  tor  tbe  defendanta  from  the 
lat  da7  of  Jnly,  1910,  to  tbe  1st  day  of 
lUxdi,  UUl,  at  an  asteed  wage  of  $66  per 
nuniQi.  TbB  ditfendant  T.  S.  WUliams  Com- 
pany, In  a  wparate  ansver,  denied  these 
aTerments.  At  the  dose  of  tbe  trial  the 
court  BQstained  the  challenge  of  tbe  de- 
ftiidant  T.  H.  WUliama  Company  to  the  snf- 
fldency  of  the  evidence,  and  directed  a  ver- 
dict against  tbe  defendant  SnoQualmle  Lmn- 
ber  &  Sbin^e  Ckmipany.  Thereafter  a  Jadg- 
iueat  was  altered  In  favor  of  the  plalntUT 
osalnst  the  latter  company  for  the  amoont 
clalzned,  and  in  faror  of  the  defendant  Wll- 
Uama  Obmpany  for  Its  costs.  The  plaintiff 
baa  aivealed  from  the  Judgment  in  faror 
of  WUliama  Company. 

CI]  Tbo  appellant  contoids  that  he  was 
annoyed  1^  and  vorked  for  the  recowndent 
T.  H.  Williams  Contpany;  whilst  it  ctmtends 
that  be  was  onployed  and  worked  for  its 
«odefOndant  The  single  Question  presented 
Is  whether  there  was  any  snbstantlal  evi- 
dence to  support  the  ajoellant's  contoitlen, 
and  which  should  have  been  snbmitted  to  the 
jury.  The  evidence  Is  that  tbe  defendants 
are  sqiarate  and  distinct  corporations ;  that 
they  conducted  separate  btislnesses  and  kept 
separate  bank  accounts;  that  the  Williams 
Company  had  its  mill  at  Snohomish;  Uiat 
its  codefoidant  has  its  miU  at  SDoqnalmle; 
that  the  defendants  had  common  officers 
and  a  common  office;  that  the  Snoqualmle 
Lumber  ft  Shingto  Oompany  has  a  capital 
stock  of  $25,000;  that  It  had  a  stockholder, 
who  owned  95,000  of  Its  stock,  who  was  not 
a  stodludder  in  the  other  corporaUon;  that 
the  secretary  of  the  two  corporations  own- 
ed 95,000  of  the  stock  of  the  Snoqualmie 
Lumber  ft  Sbingle  Company,  and  nominally 
held  one  share  of  stock  In  the  Williams  Com- 
pany to  qualify  him  as  a  trustee.  The  appel- 
lant testifled  Uiat  he  was  employed  by  and 
worked  for  the  Williams  Company.  He  ad- 
mitted, however,  that  from  September,  1009, 
to  July  1,  1910,  be  sorved  as  a  foreman  and 
kept  the  time  of  the  men  in  tbe  time  book 
of  the  Snoqualmie  Company,  upon  which  the 
words  "Snoqualmie  Lumber  ft  Sbingle  Com- 
pany" were  written  in  large  letters;  that 
he  c^ve  tbe  men  their  time  checks,  upon 
which  tb^  were  paid  for  tbelr  services; 
that  be  bought  supplies,  and  that  tbe  ac- 
counts were  made  out  to  the  Snoqualmie 
Company,  and  that  he,  In  common  with  the 
others,  was  paid  In  (Aecks  signed  by  the  Sno- 
qualmie Company,  thus,  "Snoqualmie  Lum- 
ber ft  Shingle  Company,  Incorporated,  by 

—  ,"  and  upon  the  end  of  which  was 

printed  the  words,  "Snoqualmie  Lumber  & 
Shingle  Company,  Incorporation,  Manufac- 
turers of  Washington  Bed  Cedar  Shingles, 
Snoqualmie,  Washington."  Following  these 
admissions,  tbe  documents  were  put  in  evi- 
dence. His  ^Eplanatlon  Is  that  he  did  not 
read  the  printed  mattw  in  tbe  time  book, 


bills,  or  checks.  He  can  both  read  and  write. 

[2]  The  conviction  Is  irresistible  tha.t  he 
knew  that  be  was  working  for  the  Snoqual- 
mie Company.  Moreover,  he  worked  for  tbe 
Williams  Company  at  Snohomish,  after  he 
left  the  Snoqualmie  Company,  from  March 
1,  1911,  to  September  6.  1911,  and  admits 
that  he  was  paid  by  Its  checks  for  the  later 
service.  Tbe  declarations  of  the  appellant 
that  he  worked  for  the  WUliams  Company 
are  rendered  worthless  by  bis  admissions  and 
the  record  evidence.  Tbe  admitted  focts  that 
he  served  as  foreman  for  tho  Snoqualmie 
Company  fOr  a  period  of  nine  months,  kept 
its  time  book,  purchased  supplies,  issued 
time  checks  to  the  men,  received  the  checks 
of  the  Snoqualmie  Company  for  hlius^  and 
his  cola  borers,  upon  all  of  which  plainly 
appeared  the  name  of  the  Snoqualmie  Com- 
pany, fence  the  conclusion  tdiat  he  Imew  that 
he  was  em^t^ed  by  the  Snoqualmie  Com- 
pany. "When  the  motion  la  grounded  npm 
tlie  Insuffldoicy  of  plaintiff's  proof,  the  ques- 
tion presented  is  whether  there  is  any  sab- 
stantlftl  evidence  tending  to  establish  the 
cause  of  action  sued  on.  The  rule  supported 
by  the  great  weight  at  authority  and  by  rea. 
son  is  that  it  is  only  where  the  court  must 
say  that,  as  a  matter  of  law,  no  recovery 
can  be  had  under  any  reasonable  view  of  the 
evidence  tJiat  a  -verdict  for  the  d^endant 
wiU  be  directed."  88  Oye  1676,1077,  clause  c. 

The  ji^gment  is  affirmed. 

CROW,  C.  7.,  and  OHADWIOK,  MOUNT, 
and  PABKBB,  JJ.,  concur. 


OASBY-HEDGES  CO.  r.  WILCOX. 

(Supreme  Court  of  Washington.  April  5, 
1918.) 

Saus  (I  474*)— GoHDnzoirAL  SAiLEa— Fzuho 
or  Cohtbaci^Bbsidkitct  or  Gobpobation. 

Under  Bem,  &  BaL  Code,  8  S670,  provid- 
ing that  conditional  sales  of  i^ersooal  propert;, 
accompanied  b;  delivery,  shall  be  absolute  as 
to  subsequent  creditors  unless  a  memorandum 
ot  the  sales  be  filed  in  the  coan^  where  tbe 
buyer  resides,  a  conditiooal  sale  contract,  to 
be  effective  as  to  a  corporate  bujer,  must  be 
filed  in  the  coantv  specified  In  the  articles  of 
incorporation  as  the  principal  place  of  business 
of  the  buyer;  a  corporation's  prindpal  place 
of  boBinesB  being  Its  residence. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gsmt; 
Dig.  H  1801-1402;  Dec.  Dig.  |  474.*] 

Departmttit  1.  Appeal  flrom  Superior 
Court,  Ghehalls  County,:  Mason  Irwin, 
jud^ 

Action  by  the  Casey-Hedges  Company 
against  T.  V.  Wilcox,  as  receiver  tot  the  Sy- 
verson  Lumber  ft  Shingle  Company.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

O.  M.  Nelson,  of  Montesano.  for  ai;v)ellanL 
B.  O.  Cheney,  of  Montesano,  and  Haydw  ft 
Langhome,  of  Tacoma,  for  respondent 
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PBB  ODBIAM.  TbS»  Is  an  action  to  re- 
coTer  the  poBsesslmi  of  eortaln  pezsonal  prop- 
erty irtilcb  it  Is  asserted  fta  plaintiff  sold  to 
tile  Syrerson  Lnmber  ft  SUngle  Company,  a 
corporation,  on  a  conditional  sale  contract 
whlfdi  was  filed  ftn  tbe  office  of  the  county 
auditor  of  CbdiaUs  oonnty  wltiiln  fbe  time 
provided  by  statote  (Ron.  ft  BaL  Code,  I 
8670).  In  its  ardclee  of  incorporation,  the 
Syranon  Lumber  ft  Bhlni^  Gompany  design 
nated  tiie  of  Tacoma,  In  Pierca  comh 
ty*  as  its  prlnetiial  place  of  boslneas.  "Tbe 
principal  place  of  business  most  be  held  to 
be  Qia  resldoiee  of  tbe  corporation."  First 
Nat  Bank  of  Everett  t.  Wllfiox,  180  Pac. 
7S6b  The  contract  was  not  filed  hi  the  coun- 
ty wherein,  "at  the  date  of  the  vended 
taking  possession  <^  tbe  property,  the  vendee 
resides."  Upon  the  authority  of  the  case 
cited,  the  court  correctly  held  that  the  plain- 
tiff bad  no  cause  of  actlOD. 

The  Judgment  is  affirmed. 


BTJHROUGHS  ADDING  BIACH.  CO.  ▼.  WII/- 

COK. 

(Snpreme  Court  of  Washington.  April  6, 
1918.) 

Departmeat  1.  Appeal  from  Superior  Court, 
Ghehalis  Count;;  Muon  Irwin.  Judge. 

Action  by  the  Burrooghs  Adding  Machine 
Company  against  T.  F.  Wilcox,  as  receiver  for 
the  SyverBoD  lAmbei  ft  wlntle  Company. 
From  a  judgment  for  defttiaant,  plaintiff 
peals.  Affirmed. 

O.  M.  NdBOD,  of  Monteaano,  for  appellant. 
B.  O.  Cheiwyf  of  Monteiano,  and  Bayden  ft 
Langhorne^  m  Taooma,  for  respondent 

PEB  CURIAM.  This  case,  although  brought 
by  a  different  partyplaintiffj,  inTolves  the  same 

Sestion  as  Casey^Hedges  Co.  t.  Wilcox  (No. 
,024)  ISl  Paa  200,  and,  upon  the  authority 
of  ttiat  case,  the  Judgment  is  affirmed. 


GITT  OF  8POKANB  v.  BCII^S  et  uz. 
(Supreme  Court  of  Washington.  April  4, 1013.) 

1.  MtTNIOrPAl,  GOBFOBATIORS  <|  480*)— Sm- 
aiAL  AaSBSSHBKT  DiBTBICTS  —  BSTABLIffi- 
KENI^UDZCZAX.  BEVIEW. 

The  court  will  not  change  an  asaessment 
district  established  by  commlnloners  appointed 
under  Bern.  &  BaL  Code,  |  7788,  except  where 
the  eonimissionera  acted  aibltranly  or  fraodu- 
lently,  or  proceeded  on  a  fimdamentaliy  wrong 
basis. 

[Ed.  Not&— For  Other  cases,  see  Munidpal 
Corporation^  Gent  Dig.  K  1078.  1074;  Dec 

2.  MuniCIPAI.  COBFOBATIOnS  (I  460*)— Spe- 
CIA-L  ASSESSHKNT  DiBTBIOTS  —  ESTABLIBH- 

UEITT— JDDIQIAI.  BeVIKW. 

The  testimony  of  witnesses,  testifying  in 

Eroceedinga  to  cmmrm  an  assessment  roll,  that 
1  their  opinion  the  aBsesHment  district  contain- 
ed only  a  email  part  of  the  property  benefited, 
and  that  the  district  should  have  induced  at 
Itaat  additional  territory  spedfied,  did  not  over' 
come  the  probative  force  of  the  report  of  the 
commissioners,  and  tbe  court  would  not  inter- 


fere widi  the  district  as  established  by  tbe  enn* 
misdoners. 

[Ed.  Note.— For  othw  cases,  see  Munidnal 
Corporations  Cent  Dig.  H  1078,  1074;  Dec. 
Dig.  I 

8.  HUNICIFAI.  COBFORaTZONS  (|  43T*)  — 
SmSET  IMPBOVEUEKTS— LlABUJXr  OF  CirT. 
Where  no  special  henefit  accrued  to  a  city 

at  large  in  consequence  of  a  street  imprarement 

no  part  of  the  cost  thereof  oould  be  assessed  to  it 
[Ed.  Note.— For  other  cases,  see  Municipal 

Gorporations,  Cent  Dig.  t  1061;  Dec.  Dig.  1 

487.*! 

4.  MunxczFU  OoBPOEAnoira  (|  444*)  — 
BntEBT  IicFBOVEicBin»—CteoxifAivoE— Oboes 
or  BEraBSNCB— Vabianoe. 

The  variance  between  an  ordinance  direct- 
ing a  suit  to  fix  damages  from  the  regradlng  of 
a  street  and  providing  that  the  cost  of  the  im- 
provement shall  be  piiid  wholly  or  in  part  bj 
BV^ciBi  asaessment  on  property  benefited^  and  an 
order  of  reference  to  the  l>oard  of  commissioners 
reciting  tluit  it  appeared  to  tbe  court  that  the 
ordinance  provided  that  the  Improvement  should 
be  paid  for  wholly  by  spedal  assessment  on 
property  benefited,  and  directing  the  board  to 
levy  an  assessment  thereon,  does  not  affect  tbe 
validity  of  tlie  report  of  the  board  establishing 
an  assessment  district  and  nimniiiinr  the  whiria 
cost  on  the  property  therein. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations.  Cent  Dig.  {{  1064.  1060;  Dec. 
Dig:  I  444. 'J  „  ™, 

Department  1.  Appeal  from  Superior  Court, 
Spokane  County;  William  A.  Hnneke,  Judge. 

Proceedings  by  the  City  of  Sp<^ne  for 
the  confirmation  of  an  assessm^t  roll  to  pay 
the  damages  awarded  for  a  change  of  grade 
of  a  street  From  a  Judgment  of  confirma- 
tion, Frank  T.  Miles  and  wife  appeaL  Af- 
firmed. 

McCarthy  ft  Sdge  and  Hance  H.  Cleland, 
aU  Of  Spokane,  for  appellants.  H.  H.  Ste* 
pbois  and  Bmoe  Blak^  both  of  SptAane,  tor 
respondent 

GOSE,  J.  This  la  an  appeal  by  certain 
property  owners  from  the  judgment  confirm- 
ing an  assessment  roll.  Tbe  assessment  was 
made  for  the  purpose  of  paying  damages 
awarded  to  the  defendants  Miles  and  wife, 
caused  by  a  change  of  grade  of  Main  avenue 
between  the  west  line  of  Lincoln  street  and 
a  point  25  feet  east  of  the  east  line  of  Wright 
street  In  tbe  dty  of  Spokane.  Tbe  assess- 
ment  roll  Is  assailed  upon  two  grounds:  (1) 
It  is  said  that  tbe  commission  did  not  liidnde 
all  property  benefited  by  the  improvement; 
and  (2)  that  a  part  of  the  cost  of  the  Im- 
provement should  have  been  assessed  to  the 
city. 

In  support  of  tbe  first  contention  the  ob> 
Jectors  Introduced  four  witnesses,  each  of 
whom  expressed  the  opinion  that  a  greater 
area  should  have  been  included  in  the  as8e8»- 
ment  district  Three  of  these  witnesses  said 
that  the  district  contained  only  a  small  part 
of  the  property  benefited.  One  of  them  said 
that  the  district  should  have  been  extended 
west  to  the  lower  end  of  Peaceful  Valley, 
or  about  4.000  feet  west  ot  the  west  line 
fixed  by  the  commissioners.   While  tbe  other 
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wltneMM  did  not  agree  that  flw  dSstrtct 
ibonld  have  been  extended  so  far  to  tUS  west, 
they  were  mundmons  In  the  Ttov  that  It 
aboQld  haT«  extended  eaat  to  Howard  street 
three  blocks  b^ond  the  point  fixed  Iv  the 
commissioners,  and  that  it  shooid  have  In- 
dnded  certain  projfexty  north  of  Ifaln  avenne 
immediately  west  of  Mooroe  street  Main 
avovie  lies  south  of  the  Spokane  river  and 
runs  east  and  west  Prior  to  the  ragrade 
It  passed  under  the  approaiA  to  Bf(Kiroe 
street  bridge,  and  travelers  from  the  west 
desiring  to  cross  the  bridge  to  the  north  side 
cf  the  river  were  reanbnd  to  go  to  ItaBdn 
street  one  block  east  of  Monroe  street  and 
loop  baA  to  the  latter  street  lAider  the 
regrade^  Main  avenue  intersects  Monroe 
street,  at  vrtiidi  point  the  river  Is  spanned  by 
a  bridge  which  Is  the  principal  thoronghfture 
ctmnecting  the  two  parts  of  the  dty.  The 
new  grade  west  of  Monroe  street  wUl  be 
somewhat  easier  tiun  the  ordinal  grad& 
The  city  offered  no  evidence  other  than  the 
report  of  the  board  of  eminent  domain  com- 
missioners. The  statute  (Rem.  Se  Bal.  Cod^ 
I  77%)  makes  this  report  competent  evidence. 
Our  statute  (Rem.  &  BaL  Code,  i  778S)  pro- 
vides that  the  snperlor  court  having  Jurisdic- 
tion shall  appoint  three  "competent"  persons 
as  commissioners,  upon  the  petition  of  any 
dty  of  the  class  named  in  the  act 

[1]  Assessment  districts  most  have  a  point 
of  beginning  and  a  point  of  termination.  The 
fixing  of  these  extremes  often  presents  many 
perplexing  qnestlons  npon  which  there  would 
be  a  never  ending  variety  of  opinion.  It 
Is  therefore  of  the  first  Importance  that  some 
definite  rule  be  laid  down  for  the  guidance 
of  trial  courts.  The  best  rule  that  has  been 
announced,  and  the  only  practicable  work- 
ing mle,  is  that  the  courts  should  not  change 
the  district  establt^ed  by  the  commlEtf  oners, 
except  where  the  commissioners  have  acted 
arbitrarily  or  frandulehtly  or  have  proceeded 
upon  a  fundamentally  wrong  basis.  Spokane 
V.  Kraft  67  Wash.  246.  121  Pa&  830;  In  re 
SeatUe^  60  Wash.  402,  97  Pac.  444;  In  re 
Seattle,  62  Wash.  4S2,  IIB  Pac.  1112;  Id., 
46  Wash.  63,  89  Paa  156;  In  re  Harvard 
Avenue  North,  47  Wash.  630,  92  Pac.  4ia 

[2]  Measured  by  this  rule,  the  evidence  is 
not  sufficient  to  overcome  the  probative  force 
of  fbe  report 

[S]  In  respect  to  the  second  contention,  the 
evidence  does  not  show  that  any  especial 
benefit  accrued  to  the  dtj  at  large  in  con- 
sequence of  the  Improvement  "The  dty,  like 
a  private  owner,  can  only  be  asseseed  for 
an  improvonent  where  It  is  especially  bene- 
fited." Spokane  v.  CnrtlSB,  66  Wash.  666, 
120  Paa  70.  To  the  same  effect.. In  re  Fifth 
Avenue,  66  Wash.  827, 119  Pac  852. 

[4]  The  ordinance  (A-{;06Q  directing  the 
Instttntlon  of  a  suit  to  fix  the  damages  fiow- 
ing  from  the  regrade  provides:  *^e  cost  and 
expense  of  said  improv^ent  shall  be  paid 


telioUv  or  In  part  by  special  assessment  up- 
on the  property  benefited  thweby."  The  or- 
der of  reference  to  the  board  of  eminent  do- 
main commlsBioners,  after  redting  that  "It 
appearing  to  tbe  court  that  wdlnanoe  No. 
A-4!e56,  under  wMdi  said  suit  was  began 
and  prosecuted,  provided  that  the  Improvl*- 
ment  should  be  paid  for  In  wluOe  by  vpedal 
assesunent  on  13ie  propwty  benefited  there- 
by/' directed  the  board  '*to  levy  an  asseee- 
moit  upon  the  property  benefited  In  accord- 
ance with  law."*  The  board  repwted  **that 
no  part  of  Qie  cost  thereof  [meaning  the  Im- 
provement] shall  be  borne  by  the  dty  of 
Bpokansk  as  the  dty  of  Spokane  at  large 
in  our  judgment  baa  not  received  any  bene- 
fit thwetrom.'*  It  is  argued  that  tb»  varl- 
ance  betweoi  the  order  and  the  ordinance 
impairs  the  i^obuttve  force  of  the  r^iort 
The  variance  Is  more  apparent  than  real,  and 
is  not  of  sufildent  gravis  to  impair  t3ie 
force  of  tbe  report,  or  to  reiiulr*  a  reeidmiis- 
slon  to  the  comndsskmers. 
The  judgmoit  is  afltemed. 

GROW,  O.  J.,  and  MOXmr,  PABKSB»  and 
OHADWICE^,  33^  concur. 


LACEAFF  ▼.  HINZ. 

(Supreme  Court  of  Washington.  April  14, 
1918.) 

iKTOXZCATINa  LlQUOBS  (|  827*) — CONTBAOTB 
— OONSinEBATION— ILLEGAUTT. 

Plaintiff  sold  liquor  in  violation  of  Rem. 
&  Bal.  Code.  I  2968,  to  a  minor  who  was  op- 
erating a  ■aloon.  liie  minor  having  failed  m 
busIneM,  his  father  with  doe  authority  sold  tbe 
business  to  defendant  taking  for  a  part  of  the 
price  a  note  for  $81460  payable  to  plaintifl,  to 
whom  the  minor  was  Indebted  for  liquors,  and 
deUvered  the  note  to  idalntifL  HtMi  that  the 
consideration  for  the  note  was  tbe  sale  of  the 
bueinesB  to  defendant,  and  not  the  sale  of  liq- 
uors by  plaintiff  to  the  minor,  and  hence  it  was 
not  objectionable  for  lllegau^  of  considera- 
tion. 

[Bd.  Note.— For  other  cases,  see  Jatoxlcathuc 
I^Qors,  Cent  Dig.  H  407-472;  Dec  Dig.  | 

Department  1.  Appeal  from  Superior 
Court  <nart»  Goonty;  Donald  McMastw, 

Judge. 

Action  by  F.  J.  haOaJt  against  P.  Bins. 
Judgment  for  plabitilf,  and  defendant  ap- 
peals. Affirmed. 

Miller,  Crass  &  'VniktauKm,  of  YanoonvOT, 

for  appellant 

PARKER,  J.  This  is  an  action  upon  a 
promissory  note  executed  and  delivered 
the  defendant  to  the  plaintiff  on  December 
23,  1908.  The  def^ise  Is  that  the  note  was 
executed  without  lawful  consideration  there- 
for, in  tliat  it  was  executed  in  payment  of 
the  purdiase  price  of  intoxicating  liquor  sold 
to  a  minor  In  violation  of  section  2968,  Rem. 
&  Bal,  Code,  then  In  force.    The  trial  was 
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bCEfore  the  coort  vlthoot  a  Jury.  Judgment 
being  rendered  In  ftivor  of  tbe  plaintiff  Ute 
defendant  has  appeaJed.  The  controlling 
facts  are  not  In  dispute. 

On  December  23,  lOOS,  one  WUllam  Smiley 
was  a  minor  of  tbe  age  of  20  years  and  0 
months.  For  some  time  prior  thereto  he  had 
been  conducting  a  retail  liquor  business  at 
Camas  In  Clarke  county  under  the  required 
local  and  federal  licenses.  While  engaged  In 
that  business  he  purchased  and  received  from 
respondent  intoxicating  liquors  aggregating 
In  value  the  sum  of  1314.60,  which  sum  was 
unpaid  on  December  23,  .190&  Some  two  or 
three  weeks  prior  thereto  he  failed  in  his 
business  and  left  the  state.  His  father,  A. 
Sniiley,  then  took  charge  of  the  business, 
and  proceeded  to  settle  with  the  creditors. 
Tbe  authorl^  of  the  father  to  so  act  la  not 
questioned.  Among  the  claims  of  creditors 
paid  tjy  A.  Smiley  In  the  settlement  was  tbe 
claim  of  i^pondent  for  $314.60,  whi(A  was 
paid  by  A.  Smiley  by  executing  and  deliver- 
ing to  respondent  his  promissory  note  for 
that  amount  Soon  thereafter,  on  Decem- 
ber 23,  1908,  A.  Smiley,  as  agent  for  his  son. 
William  Smiley,  so^d  the  business,  Including 
liquors  and  other  stock  in  hand,  to  appellant 
A  bill  of  sale  was  executed  accordli^ly  by 
A.  Smiley  in  the  name  of  his  son,  William 
Smiley,  reciting  a  consideration  of  $735,  and 
tbe  payment  of  part  thereof  by  the  execution 
of  a  promissory  note  by  appellant  for  the 
sum  of  $814.60  payable  to  respondent  This 
is  the  note  here  sued  upon.  This  note  was 
delivered  to  respondent,  and  thereupon  the 
note  theretofore  given  by  A.  Smiley  to  re- 
spondent was  surrendered  and  canceled. 

Proceeding  upon  the  theory  that  the  note 
here  sued  upon  was  given  In  payment  of  the 
liquor  sold  by  appellant  to  the  minor,  Wil- 
liam Smiley,  and  that  such  sale  was  In  vio- 
lation of  law.  It  Is  contended  ty  counsel  for 
appellant  that  the  note  Is  without  lawful 
consideration.  This  contention  Is  rested  up- 
on the  general  rule  that  such  a  sale  of  liquor 
does  not  constitute  a  lawful  consideration 
supporting  and  rendering  binding  the  debt  so 
attempted  to  be  created  evoi  though  evi- 
denced by  a  promissory  note ;  dtlng  23  Oyc 
889,  and  other  authorities.  The  fallacy  of 
this  contention  it  seems  to  us  Is  found  In  the 
fact  that  the  consideratlott,  the  lawfulness 
of  which  Is  here  InTolred,  Is  tlie  considera- 
tion moving  from  ^llam  Smiley,  the  owner 
of  the  bnsinesa,  to  appellant  ^ba  who  gxn 
the  note  in  part  paymoit  of  the  bastness  of 
Tnillam  -SmUey.  Clearly  tills  ms  not  an  nn* 
lawful  consldoratioD.  Suppose  the  note  had 
been  glvoi  by  appellant  to  William  Smiley 
direct  in  part  payment  of  the  purdiase  price  of 
the  business,  wherein  would  there  have  been 
any  want  of  lawful  consideration?  We  know 
at  no  law  or  rule  of  public  policy  preventing 
pnq^erty  of  a  minor,  even  though  it  happens 
to  bo  IntoziGatlng  liquor,  being  sold ;  other 


than  as  sodi  Mies  may  be  mbjeet  to  license 
and  revenue  laws.  We  are  quite  unable  t^ 
see  any  l^cal  ground,  and  none  has  bean  sug- 
gested by  counsel,  upon  which  the  purchaser 
of  such  property  can  avoid  payment  there- 
for, BO  for  as  tbe  lawfulness  of  consideration 
Is  concerned,  wbm  he  receives  good  title 
through  such  sale.  It  is  not  even  suggested 
here  that  appellant  did  not  receive  good  title 
to  the  business  for  which  be  partly  paid  by 
the  execution  of  this  note.  Siu>pose  now 
that  a  note  so  executed  to  WUllam  Smiley 
be  assigned  to  respondent ;  Is  it  possible  that 
ai^>ellant.  tbe  purchase  of  the  business,  hav- 
ing given  the  note  In  part  payment  thereof, 
could  successfully  maintain  that  it  was  given 
without  lawful  consideration  because  Wil- 
liam SmUey  contemplated  the  assignment  of 
it  in  payment  of  a  debt  he  was  not  l^ally 
obligated  to  pay?  This,  It  seems  to  us,  would 
be  a  matter  wholly  foreign  to  tbe  question 
of  appellant's  liability  upon  his  note.  Now, 
so  far  as  appellant's  rights  here  involved 
are  conc^ed.  he  is  for  every  practical  pnr- 
pose  In  this  supposed  situation.  He  pur- 
chased from  Smiley  this  business.  He  i^reed 
to  pay  for  It  He  gave  this  note  in  part 
payment  thereof,  and  primarily  for  the  bene- 
fit of  William  Smiley.  He  voluntarily  made 
respondent  the  payee  at  the  instance  of  WU- 
llam Smiley,  or  rather  his  father,  who  was 
acting  for  him.  This  did  not  increase  or 
diminish  tbe  amount  of  his  obligation  in  the 
subtest  degree,  nor  did  It  change  the  fact 
that  the  note  was  given  in  part  payment  for 
the  business.  Tbeconsideratlon  moving  from 
William  Smlley  to  appellant  was  lawful,  and 
it  is  tbe  consldwation  with  wUtih  ve  are 
here  alone  concerned. 
The  Judgment  la  aflSrmeO. 

OROW.  C.  J.,  and  MOUNT;  GOSB,  and 
GHADWIGK.  J  J.,  concur. 


WASHINGTON  GHABOBBTB  CX>.  T.  OAHP- 

BELL  et  aL 
(Supreme  Coort  of  Washington.  AjfOl  4,  tUZ^ 

OoHTBAon  d  UT^Tauorrr— ItemumT  oi 
Tbadb. 

A  e<mtract  of  sale  of  a  plant  for  the  mann- 
facture  of  laundry  trays,  cement  blocks,  and 
concrete  products,  which  covenanted  that  the 
seller  would  not  renter  the  same  business  ei- 
ther in  Washington  or  Oregon  within  five  years, 
was  not  void  on  Its  face  as  being  in  restraint 
of  trade ;  the  limit  of  time  and  territory  stated 
being  reasonably  necessary  for  tbe  saocesstQl 
conduct  of  such  a  business. 

[Ed.  Note.— For  other  casM,  see  Contract^ 
Cent  Dig.  ||  B64rW;  I^mTdIs.  1 

Department  1.  .^^leal  from  Superior 
Court,  King  Oonnty ;  B.  B.  Albertson,  Jodce. 

Salt  by  the  Washington  Gharcrete  Com- 
pany to  enjoin  A.  D.  Gampb^  and  others 
from  doing  a  certain  buBlness  In  Washing- 
ton. Decree  for  plalutUt,  and  defendants 
appeaL  Affirmed. 
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FeteKOi  &  llacbilde,  of  Seattle^  for  ap- 
pellaiita.  Mmm  ft  BrwAett,  of  SeatUa,  for 
respondent 

MOUNT,  J.  The  trial  court  Issued  a  re- 
■tcalning  order  In  this  case,  enjoining  the 
defendants  from  mannfactaring  or  selling 
laundry  trays  within  the  state  of  Washing- 
ton, and  from  soliciting  the  patronage  of 
present  or  former  customers  of  the  plain- 
tiff. The  defendants  hare  appealed  from 
that  order. 

The  facts  are  not  dieted.  It  appears 
that  on  October  80,  1911,  the  plaintiff,  a 
Washington  corporation,  purchased  from  the 
deCendants  a  plant  located  in  Seattle  for 
the  mannfiictare  of  laundry  traya,  cement 
blocks,  and  omciete  products.  At  the  time 
of  the  sale  a  wrlttesk  omtract  was  entered 
Into,  redtlng  the  conslderatttm  f&r  the  sale 
and  describing  the  property  conv^ed.  This 
contract  contained  a  provision  as  follows: 
"As  a  further  part  of  the  consideration  of 
said  sale  parties  of  the  first  part  [being  the 
defendant  Campbell  and  othersi  each  for 
himself  agrees  that  he  wUl  not  ^tber  on  his 
own  account  or  as  an  en^loyfi  for  another, 
re-enter  the  business  of  manufacturing  or 
selling  laundry  trays  In  the  states  of  Wash- 
ington m  Oregon  wldiln  a  period  of  live 
years  from  the  date  of  this  Instrument 
Dated  at  Seattle,  Washington,  this  80th  day 
of  Octotwr,  A.  D.  1911."  The  dwfenilftnta 
are  threatening  to  enter  Into  said  bnsiness 
In  violation  of  the  terms  of  the  contract 

The  point  argned  In  the  briefs  upon  this 
appeal  is  that  flie  oonttact  Is  r&M  npm  Its 
fhce,  being  a  contract  In  restraint  ot  trade, 
and  because  the  restrictive  clause  is  wider 
than  the  boundaries  of  the  state.  Then  Is 
vn>arent  conflict  In  tbB  anthorltlea  upon  the 
qnestkn  presented  here.  But  we  are  satis- 
fled  that  the  genraal  rule  as  supported  by 
the  great  weight  of  authority  Is  that,  where 
the  vendor  sells  the  good  will  of  a  business, 
Iw  is  bound  by  any  covoiant  which  la  rea- 
sonably necessary  for  the  success  of  the 
business  or  the  preservation  and  protection 
of  the  property  which  he  sells.  The  limit 
of  time  and  territory  contained  In  such  cov- 
enant depukda  fur  Its  validly  upon  the 
character  and  extent  of  the  business,  as  ex- 
isting at  the  time  of  the  sale  and  reascmaUy 
to  be  anticipated  as  necessary  for  the  sne- 
eessfnl  conduct  of  the  business  In  the  fu- 
ture. Nearly  all  the  anthwitleB  dted  In  the 
brlefto  In  this  case,  and  many  not  so  cited, 
wUl  be  found  In  the  note  to  Allen  Mfg.  Co. 
T.  Murphy,  22  Ont  Law  Bep.  638,  reported 
In  20  Ann.  Cas.  at  page  661.  This  note 
shows  that  a  majority  of  the  courts  "have 
declined  to  declare  mcb  contracts  Invalid 
simply  because  of  their  territorial  extent," 
and  then  cites  nnmeroos  cases  holding  that 
contracts  covering  entire  states  and  con- 
tracts covering  more  than  one  state  and  also 


covering  the  whole  United  States  have  been 
declared  vaUd,  depending  upon  the  nature 
a^d  extent  of  the  business.  In  the .  same 
note  the  cases  relied  upon  by  Uie  M>peUants 
here  are  also  cited. 

We  deem  it  unnecessary  to  fnrthw  redte 
or  comment  upon  the  cases  here.  In  this 
case  the  property  sold  was  a  manufactur- 
ing plant  for  laundry  trays  and  other  prod- 
ucts of  like  nature.  Naturally  the  market 
for  such  products  would  not  be  merely  lo- 
cal, but  might  reasonably  extend  to  the  lim- 
its of  the  state  and  possibly  beyond.  It  is 
plain  from  the  contract  itself  that  the  par- 
ties to  it  understood  that  the  business  would 
extend  beyond  the  limits  of  the  state,  If  it 
had  not  already  at  that  time  done  so,  be- 
cause the  contract  provides  that  the  ven- 
dors will  not  "re-enter  the  business  of  man- 
ufacturing or  selling  laundry  trays  in  the 
states  of  Washington  or  Or^n";  the  In- 
ference being  clear  that  the  business  at  that 
time  had  extended  to  those  limits.  In 
Knapp  V.  Jarvls  Adams  Co..  135  Fed.  1008, 
70  C.  a  A.  536,  the  court  said :  "All  such 
covoiants  do  in  some  degree  restrain  trade. 
Whether  the  restraint  Is  permissible  by  law 
depends  upon  the  facts.  The  party  who 
alleges  that  the  restraint  Is  such  as  to  be 
In  law  obnoxious  Is  bound  to  prove  the  facts 
which  make  it  so.  There  can  be  no  pre- 
sumption, from  the  fact  that  there  is  some 
restraint  In  the  Instant  case,  that  It  Is  an 
unlawful  one.  With  respect  to  the  terri- 
tory to  whldi  Oie  restrlctkHi  should  apply, 
the  mle  has  always  been  that  It  ndght  »- 
tend  to  the  llmltB  wheteln  the  plalntUTa 
trade  would  be  Itkdy  to  go.**  The  appellants 
In  this  case  make  no  showing  that  the  con- 
tract Is  In  fiict  In  restraint  of  trade.  Th^ 
rely  wholly  upon  the  face  of  the  omtract 
TUs  contract  upon  its  face  Is  valid  accord- 
ing to  the  great  wdght  of  aniSmMj,  as  we 
have  seen  above. 

The  order  appealed  from  l>  therefore  af- 
firmed. 

CROW,  a  J.,  and  OOSB,  PABKIQB,  MuA 
OHADWIOK,  JJ^  concur. 


BBIGGLE  T,  COX  et  ux. 

(Supreme  Court  of  WasUigton,    April  4, 
1918.)^ 

Tenaitot  in  Couroff  (f  87*)— Sais-Ooim- 

DENTIAL  BlXATlONS. 

Altbough  one  tenant  may  sell  his  interest 
withoQt  informing  his  cotenant  of  matters  whlt^ 
he  might  BBcertain  for  himself,  yet,  where 
they  both  de^  jointly  in  a  sale  of  their  hiter- 
eits  or  dlvlsioos  as  a  whole,  any  secret  consid- 
eration recrtvsd  by  one  must  be  acconnted  for 
to  the  other;  Uie  relation  being  confidential,  If 
not  fidnctary. 

[Eld.  Note. — For  other  cases,  see  Tenancy  lo 
ConuBon,  Cent  Dig.  1 106;  Dec.  Dig.  |  87.*] 
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131  PACIFIC  BBPOBTEB 


(Wash. 


D^panment  1.  Appeal  from  Superior 
Oourt,  BpoSane  €000(7;  Sobax  B.  Yakey. 
Judge; 

Action  by  P.  A.  Brlggle  against  O.  H.  Cox 
and  wife.  Judgment  for  plalntUf,  and  de- 
fendants appeal.  Affirmed. 

0.  B.  smiB  and  Carl  W.  Swanson,  both  of 
Spokane,  for  ai:q;>eUants.  McWlUlamB,  Welt- 
er &  BfcWllUama,  of  ^kane,  for  roqHmd' 
ant 

GOSE»  J.  On  and  for  about  one  jeaiT 
prior  to  the  2d  day  of  September,  1911,  the 
plaintiff  and  tbe  defendants  were  the  Joint 
owners  of  a  contract  entitling  them  to  pur- 
chase a  tract  of  land  In  Kootenai  county,  the 
state  of  Idaho.  They  also  owned  Jointly 
certain  personal  proper^  which  was  then 
upon  these  premises.  About  the  middle  of 
August,  1911,  they  made  a  parol  partition  of 
the  land,  and  divided  a  portion  of  the  per- 
sonal property.  In  pursuance  of  this  ar- 
rangement, they  took  possession  of  the  tracts 
in  severalty,  and  severally  commenced  fenc- 
ing. On  the  2d  day  of  September,  1911,  the 
fencing  of  the  respective  tracts  was  anbstan- 
tlally  completed.  There  was  no  exchange 
of  conveyances  between  the  parties.  On  the 
last-named  date  and  whUe  the  exchange 
rested  in  parol,  the  plaintlfl  and  the  defend- 
ants Jointly  assigned  the  contract  for  the 
parchase  of  the  Idaho  land  to  Dennis  Moy- 
lan  and  John  Moylan,  and  Jointly  transfer- 
red to  them  the  personal  property  upon  the 
Idaho  land  In  exchange  for  1,400  acres  of 
land  situated  In  Garfield  conn^.  In  this 
state,  which  the  Moylans  conveyed  to  the 
plaintiff  and  the  defendant  Ida  May  Cox, 
and  which  they  later  partitioned.  There 
vraM  a  balance  of  $6,000  due  npon  the  pur- 
chase price  of  the  Idaho  land,  and  the  land 
in  Garfield  county  was  mortgaged  for  $8,000. 
The  exchange  of  properties  was  subject  to 
these  burdens.  The  defendant  C.  B.  Cox  to 
the  exdiai^  recfttvad  $USOO  as  boot  maavy, 
a  fiu:t  not  timi  known  by  the  idatntlff.  This 
suit  was  brought  to  racover  one>lialt  of  tiiat 
sum.  The  plaintiff  was  succesafol  In  the 
court  below,  and  the  d^endants  baTe  ap- 
pealed. 

The  court  found,  tak  addition  to  the  facts 
stated,  that  the  appellants  r^resented  to  the 
respondoit  that  th^  could  exchange  tbe  con- 
tract for  the  Idaho  land,  subject  to  tiie  un- 
paid pnrdiaee  price, ^together  with  aU  the 
personal  xwopwty  located  tliereon,  for  the 
Garfield  eounl7  landi  subject  to  Uie  mort- 
gage apm  it,  and  that  the  basis  of  the  ex- 
change was  "equity  for  equity"  in  the  re- 
speetlTe  pn^iertles;  that,  relying  upon  this 
Btatonent  that  the  exchange  was  "equity  for 
equity,"  the  respondent  Jointly  with  the  ap- 
pellants executed  and  delivered  to  the  Moy- 
lans an  assignment  "of  all  their  Indlvidtial 
interest"  In  the  contract  In  exchange  for  a 
oonveyanra  of  the  land  in  Oarfitid  county  to 
the  respcmdent  and  the  appellant  Ida  May 


Cox;  that  the  trade  was  a  Joint  one  npon 
the  pert  of  the  parties  to  this  action;  that 
about  the  Ist  day  of  November  following  the 
respondent  first  learned  that  the  a]M>ellants 
liad  secured  an  additional  consideration,  con- 
sisting of  a  mortgage  for  $1,600  upon  the 
Idaho  land,  taken  in  the  name  of  one  McMnl- 
lan  for  the  benefit  of  tlie  appellants,  for  the 
purpose  of  concealing  from  the  respondent 
the  real  nature  of  the  transaction;  that  on 
the  18th  day  of  December  following  McMul- 
lan  assigned  the  mortgage  to  the  appellant 
C  E.  Cox;  and  that  the  mortgage  was  paid 
on  the  13tfa  day  of  May,  1912.  The  flndlngs 
are  supported  by  the  evidence. 

The  assignment  of  the  contract,  the  deed 
from  the  Moylans,  and  the  mortgage  from 
the  Moylans  to  M^ullan  were  aU  executed 
on  the  2d  day  of  S^»tember.  The  mortgage 
was  not  recorded  until  the  2d  day  of  Octo- 
ber following.  The  assignment  of  the  mort- 
gage was  executed  on  the  18th  day  of  De- 
conber,  but  was  not  filed  for  record  until 
the  16th  day  of  May  following;  that  being 
the  date  upon  whldi  it  was  paid. 

The  record  makes  It  clear  that  the  appel- 
lant husband  led  the  respondent  to  believe 
that  the  properties  were  to  be  exchanged 
unit  for  unit,  or,  as  the  conrt  found,  equity 
for  equi^;  the  Moylans  receiving  In  addi- 
tion the  personal  property  then  upon  the 
land  in  Idaho.  The  respondent  so  testified. 
He  also  said  that  after  he  bad  seen  the  Oar- 
field  county  land  he  told  the  appellant  that 
it  did  not  square  with  the  rejffesoitations, 
either  in  respect  to  quality  or  the  quantity 
of  fallow  land,  and  that  he  then  said  to  him: 
"If  you  want  to  trade  for  it,  go  ahead.  I 
will  be  with  you.  I  did  not  want  to  be  a 
stumbling  block  for  him."  He  further  stated 
that  the  appellant  said:  "We  wlU  Just  trade 
all  of  the  Cox  and  Brlggle  stuff  for  the  Gar- 
field county  land  and  the  crop  that's  on  It" 
The  appellants  did  not  examine  the  land  in 
Garfl^d  county,  and  the  appellant  bnsband 
said  that  be  told  the  respondoit  that  he  had 
agreed  upon  terms  of  exchange,  provided  the 
reqKmdoit  would  cout^  Us  intwest  In  Uie 
cmitract  and  the  personal  property;  that  be 
did  not  say  the  ochange  was  equity  fw 
equity,  but  that  eacb  undentootf  that  he 
was  making  Us  own  bargain.  The  flust  ttiat 
tiie  mortgage  was  taken  In  flie  name  of  Mc- 
Hnllan,  a  resident  of  tbe  state  of  Ndiraaka, 
and  withheld  from  the  record  for  a  month 
after  its  execatlon,  together  witti  the  farther 
fact  that  tbe  assignment  to  an>ellant  was 
not  filed  for  record  for  several  months  after 
Its  exeeatiaa  and  not  until  Qie  mortgage  was 
paid,  lends  distinct  color  to  Qie  reiQioBdent^ 
Tendon  of  the  conversation.  The  hraest 
transactkm  rarely  pursues  the  deTions  w 
obscure  path.  It  rath»  chooses  to  fbUow 
the  plain,  beaten  w^,  and  proclaims  itself 
as  it  really  Is. 

Tbe  authorities  cited  by  the  aKKllants  up- 
on the  jtroposltlon  tbat  a  parol  partition  be- 
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tween  tenants  In  common,  followed  by  the 
parties  taking  posseBSion  and  making  perma 
nent  Improrements  In  severalty,  operates  In 
equity  as  a  severance  of  the  cotenancy,  an- 
nounce correct  principles  of  law.  Graves  v. 
Smith,  7  Wash.  14,  34  Pac.  213;  Gade  v. 
Brown,  1  Wash.  401,  25  Pac.  457;  30  Cyc. 
161;  Ronntree  v.  Lane,  32  S.  C  160,  10  8. 
E.  Ml;  Kennemore  v.  KMmemore,  26  8.  C 
251,  1  S.  E.  881;  Wildey  v.  Bonney's  Lessee, 
31  BUSB.  644;  Wood  T.  Fleet,  36  N.  T.  490, 
93  Am.  Dec.  528;  Freeman  tin  Cotenancy  and 
Partition  (2d  Ed.)  |  402.  In  Graves  v.  Smith 
and  Cade  v.  Brown  this  court  held  that  a 
parol  contract  for  the  sale  of  land, .  where 
the  voidee  takes  possession  and  makes  per- 
manent  improvements,  takes  the  transaction 
out  of  the  statute  of  frauds.  The  same  equi- 
table principles  apply  to  a  parol  partition  of 
land. 

The  appellants  also  suggeBt  the  admitted 
rule  that  one  cotenant  is  at  liberty  to  sell  his 
interest  In  the  property  to  the  other  or  to  a 
stranger  at  such  price  as  he  deems  satisfac- 
tory, and  that  he  is  not  called  upon  in  such 
cases  to  disclose  all  he  may  know,  or  to  In- 
form his  cotenant  of  matters  wlii<di,  by  the 
exercise  of  reasonable  diligence^  he  might  as- 
certain for  himself. 

There  are,  however,  other  drcnmstances 
In  this  case  of  sncfa  cogency  as  to  render 
these  principles  Inapplicable.  The  relations 
between  the  respondent  and  the  appellant 
husband  were  confldentlal,  If  not  fiduciary. 
In  such  case.  If  there  be  any,  though  slight, 
false  suggestloD  or  misrepresentation,  the 
transaction  Is  fraudulent.  While  the  parties 
had  severed  the  cotenancy,  the  court  found 
that  they  dealt  Jointly  with  both  the  real 
and  perwmal  property.  They  contributed  the 
consideration  for  the  Garfield  comity  land 
in  equal  parts,  and  received  a  conveyance 
executed  to  the  respondoit  and  the  appelant 
wife  jointly.  Moreover,  th^  paid  a  com* 
mission  to  Cbe  broker  who  negotiated  tiie 
sale  out  at  Qie  joint  personal  property.  In 
shorl^  they  treated  the  cotenancy  as  olst* 
Ing.  It  follows  that  tlie  appellants  may  not 
avail  thonselves  of  a  secret  profit  which, 
when  exposed  to  light,  was  a  part  of  the  con- 
si  deration  for  the  common  property.  38  Oyc. 
10;  Qarr  t.  Boawell  (Ky.)  88  8.  W.  613; 
Calkins  t.  Worth,  215  IlL  78,  74  N.  B.  81; 
Walker  t.  Evans,  98  Uo.  App.  301,  71  8.  W. 
108&  In  Garr  t.  Boswell  a  Hioth«  and  h^ 
ehlldnn  sold  a  tract  of  land  whldi  they 
Jointly  owned.  Two  daughters  each  reeelved 
a  secret  bonus  from  the  purchaser.  There 
was  no  evidence  of  any  mlsr^resentation. 
In  holding  that  the  mon^  thus  obtained 
should  be  divided  between  tiie  parties  as  the 
balance  (tf  consideration  was  divided,  the 
court  said:  "We  concede  the  right  of  one 
Joint  tenant  to  sell  his  interest  In  land  with- 
out consulting  his  cotenants,  and  at  any 
time  and  price  he  may  choose.   But  when, 


aa  in  this  case,  the  parties  propose  to  s^  to- 
gether, and  the  act  of  one  is  dependent  up- 
on the  acf  of  the  others,  good  conscience  and 
fair  dealing  require  that  one  should  not  un- 
dertake secretly  to  procure  for  himself 
more  than  it  Is  understood  and  agreed  each 
and  all  shall  have.  The  fact  that  those  who 
do  not  participate  In  the  secret  arrangement 
receive  what  they  were,  with  the  lights  be- 
fore them,  willing  to  take  cannot  afCect  the 
question.'* 
^nie  Judgnunt  Is  afllrmed. 

CROW,  a  J.,  and  CHADWIOK,  MOUNT, 
and  PARSER,  3J^  concur. 


STRANDALL  v.  ALASKA  LUMBER  OO. 

(Supreme  Court  of  Washington.  April  IB^ 
1018.> 

COBPOBATIORB  (|  603*)— VBNUB— "TBAHBAOT 
BUSIKBBB." 

Bern.  &  BaL  Code,  |  206,  provides  that  an 
action  against  a  corporation  may  be  brought  in 
any  county  where  the  corporation  traasacts 
businesa,  or  transacted  bnslness,  at  the  time 
the  cause  of  action  arose.  Beld  that,  where  a 
corporation  sent  an  agent  to  W.  county,  where 
he  porchased  lumber  from  plaintiff,  bad  the 
same  loaded  on  cara  and  stupped  out  of  the 
state  on  defendants  order,  such  pnrduse  was 
the  transacting  of  bushness  in  W.  eoun^,  and 
bence  the  corporation  was  suable  there  for  the 
price,  though  none  of  its  officers  resided  In 
that  county,  and  its  place  of  business  was  in 
another  county. 

[Ed.  Note.— For  other  cBses,  see  Corpora- 
tions.  Cent.  Dig.  {|  1835-1039,  1942-1946; 
Dec  Dig.  S  503.* 

For  other  definitions,  see  Words  and  Fhraaea, 
VOL  8,  pp.  7058-7060.] 

Department  1.  Appeal  from  Superior 
Court,  Whatcom  County;  Ed.  B.  Hardin, 
Judge. 

Action  by  A.  Strandall  agaiiuit  the  Alaska 
Lumber  Company.  Judgment  for  plaintiff, 
and  defendant  appeala  AfBrmed. 

MilUon  ft  Hmuer,  (tf  Seattle,  for  appel- 
lant Neterer  ft  Pemberton,  of  BelUntfMtm, 
for  respondent 

MOUXT,  J.  The  plaintiff  recovered  a 
Jud^ent  against  the  defendant  In  the  court 
below  on  account  of  a  balance  found  due 
from  the  defeadant  to  the  plaintiff  from  the 
sale  of  two  car  loads  of  lumber.  The  d» 
fendant  has  appealed. 

But  one  question  is  presented  upon  this 
appeal.  It  Is  argued  by  the  appellant  that 
the  superior  court  of  Whatcom  county  was 
without  JurlBdictlon  to  try  the  case.  It  Ib 
conceded  that  the  defendant  Is  a  domestic 
corporation  having  ita  principal  place  of 
buBlnesB  In  King  county.  None  of  its  officers 
reside  In  Whatcom  county  where  the  case 
was  brought  The  defendant  sent  an  agent 
to  Whatcom  county,  where  the  plaintiff  liv- 
ed, to  purchase  lumber.  This  agent  pur- 
chased two  car  loads  of  lumber  which  were 
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Oim  located  In  tbe  req>ond«if  s  mill  yard 
in  Whatcom  connty.  A  contract  was  entered 
Into  tlierefor.  Thereafter  plaintiff  loaded 
the  lumber  apon  cars  In  accordance  with  the 
contract  and  shipped  the  lumber  ont  of  tbe 
Btate  upon  order  of  the  defendant.  Previous 
to  this  time  the  defendant  had  purchased 
other  lumber  from  tbe  plaintiff  In  car  load 
lots,  which  was  shipped  ont  of  the  state  In 
the  same  way. 

The  complaint  alleged,  among  other  things: 
"That  the  cause  of  action  arose  In  Whatcom 
county  and  tbe  defendant  transacted  busi- 
ness at  the  time  the  same  arose  In  said 
Whatcom  connty." 

The  statute  prorldes  {section  206,  Rem.  ft 
BaL  Code)  as  follows:  "An  action  against  a 
corporation  may  be  brought  In  any  county 
wh«-e  the  corporation  transacts  business  or 
transacted  business  at  the  time  the  cause 
of  action  arose;  or  In  any  county  where  tbe 
'  corporation  has  an  office  for  the  transaction 
of  business  or  any  person  resides  upon  whom 
process  may  be  served  against  8uch  corpo- 
ration, unless  otherwise  provided  in  this 
Code." 

It  la  argued,  in  substance,  by  the  def^d- 
ant  that  the  purchase  of  the  lumber  from 
the  plaintiff  In  Whatcom  connty  Is  not  trans- 
acting business  in  that  connty,  within  tbe 
meaning  of  the  statute.  Prior  to  the  year 
1909,  the  statute  provided:  "An  action 
against  a  corporation  may  be  brought  In  any 
county  where  the  corporation  baa  an  office 
for  the  transaction  of  business  or  any  peraon 
resides  npfm  whom  process  may  be  served 
Bgaliut  such  corporation.*'  In  1909  this  stat- 
ute was  amwded  so  as  to  read  as  first  above 
quoted.  See  Laws  1909,  p.  68;  Collins  r. 
Hazel  Lumber  Co.,  S4  Wash.  624,  103  Pac. 
79& 

It  will  be  observed  tbat  the  words  "where 
the  corporation  transacts  business  or  trans- 
acted bndness  at  the  time  the  cause  of  ac- 
tlfm  arose"  have  been  Inserted  into  the  pre- 
vious statute,  evidently  for  tbe  purpose  of 
autborising  suits  to  be  brought  in  the  county 
where  tbe  craporatlon  transacts  business, 
wheUier  it  has  an  ofilce  for  tbat  purpose  In 
such  county  or  not 

In  Hayworth  v.  McDonald,  67  Wash.  4SHt, 
121  Pac.  0S4,  we  held  that  the- «3reontlon  of 
a  bond  in  an  attachment  sidt  was  such  a 
transactiOD  of  business  as  to  authorise  an 
action  in  the  county  wh«e  the  bond  was 
filed. 

In  Lee  v.  Fidelity  Storage  ft  Transfer  Oo., 
61  Wash.  208.  08  Pac.  668,  where  a  foreign 
corporation  was  engaged  In  assembling  car 
load  lots  of  household  goods  from  different 
persons  and  forwarding  them  to  different 
points  outside  the  state.  It  was  held  that  the 
appellant  was  doing  boMness  within  this 
state. 

It  is  plain,  we  think,  that,  where  the 
defendant  was  purchasing  lumber  from  the 


plaintiff  and  ordertng  such  lumber  shlK)ed 
from  plaintiff's  mill  direct  to  other  points, 
the  corporation  was  transacting  business 
within  Whatcom  county,  where  the  mill  was 
located.  The  superior  court  tbawfm  bad 
Jurisdiction  to  try  the  case. 
The  Judgment  is  affirmed. 

GROW,  O.  and  PARKER,  CHADWIOK, 
and  GOSB,  JJ^  concur. 


HARRIS  V.  STEWART  et  at 

(Supreme  Court  of  Washington.    April  9, 
1013.) 

1.  CoBFOBATtona  a  121*)— Sau  or  Stock— 
Fraud  —  Rnomnoir  —  Aciiohb  —  Svi- 

DBROe. 

In  an  action  to  rescind  the  purchase  of 
the  capital  stock  of  a  drug  company  on  the 
ground  that  defendant  as  plaintUTs  eoafldential 
agent  misrepresented  the  value  of  the  stock,  ev- 
idence held  insufficient  to  establish  any  confi- 
dential relation  between  plaintiff  and  defend- 
ant. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Gent  Dig.  SS  BM,  605;  Dec  Dig.  |  121.*] 

2.  CoBPoBATions  d  117*)— Sals  ov  Stock— 

MlBBEPBESBNTATTONS— RkLLAHCK. 

Even  tbout^  a  seller  who  occupied  a  confi- 
dential relation  toward  plaintiff  misrepresented 
the  value  of  tiie  capital  stodc  of  a  drug  compa- 
ny, plaintiff,  who  was  experienced  in  that  une 
and  made  an  independent  investigation,  learn- 
ing tbe  value  of  tbe  property,  is  not  entitled  to 
a  rescission  on  account  of  tbe  misrepresenta- 
tions. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  i  606;  Dec  DigT}  117.*] 

8.  COBPOBATtONS  (|  117*)— SaLB  OV  STOCK— 

FsAun— Rescission— RiGUT. 

Where  a  sale  of  corporate  stock  was  In- 
duced by  the  seller's  fraadalent  misrepresenta- 
tions and  concealment  of  his  ownership,  tbe 
buyer  cannot,  after  discovering  the  true  facts, 
stand  by  for  more  than  a  year  and  then  be  al- 
lowed to  rescind. 

pQd.  Note. — E*oT  other  cases,  see  Corporations, 
Gent  Dig.  |  606;  Dec  Dig.  %  117.*] 

Department  1.  Appeal  from  Superior  Court 
King  County;  R.  B.  Alberts© n,  Judge. 

Action  by  R.  B.  Harris  against  Alexander 
B.  Stewart  and  another.  From  a  Judgment 
for  def mdanta,  plaintiff  appeala  Affirmed. 

Fuokk  B.  Green  and  Brady  &  Rummens, 
all  of  Seattle,  for  appellant  Higgina  ft 
Hughes,  Fwce  ft  BaUinger,  and  Hyman  Zet- 
tler,  all  of  Seattle,  for  respondents. 

HOtTNT,  X  The  plalntur  brom  ht  tids  ac> 
tion  to  rescind  a  purchase  of  tbe  capital  stock 
of  a  dn^  company  known  aa  the  Bavm  Drag 
Company  In  Seattle,  and  to  recovw  from 
the  defendant  Stewart  the  money  paid  by 
plaintiff  for  tiie  stodc  of  that  company.  The 
plaintiff  seeks  to  recover  nptm  the  groond 
that  Hr.  Stewart  was  a  large  owner  of  the 
stock  of  the  company,  which  was  nnknown 
to  tbe  plaintiff  at  the  time  of  the  purchase; 
that  Stewart  recommoaded  the  purchase  <tf 
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the  stock  u  a  good  Inwtmant;  fluit  plaintiff 
relied  upon  that  reeommeDdatlon  and  re- 
garded Ur.  Stewart  am  a  Mend  and  confl- 
dential  agent;  ttiat,  after  tbe  purchase  of  the 
■tM^  plalntifl  learned  that  It  wu  of  no 
nine;  and  that  this  fact  waa  known  to  the 
^^^tamAmnt  Stewixt  at  the  time  of  tbe  pur- 
chase, nwee  facts  were  all  put  in  issue. 
The  case  was  tried  to  the  court,  and  find- 
ings were  made  against  the  plaintiff  and  the 
action  was  dismissed.  Plaintiff  has  appealed. 

[1]  He  argues  that  the  judgment  should 
be  reversed  npon  dlivvted  questions  of  fact 
wholly.  It  ai^wars  that  the  plalntifl  had 
been  in  the  drug  buslneib  In  the  state  of 
Montana  for  several  Tears  prior  to  the  year 
190O.  In  that  year  he  sold  his  Montana  busi- 
ness and  came  to  Seattle.  In  August  he  call- 
ed upon  Mr.  Stewart  and  was  Introduced  by 
plaintiff's  brother,  who  was  then  In  the  em- 
ploy of  the  Stewart  &  Holmes  Drng  Com- 
pany. Mr.  Stewart  was  the  president  o( 
the  Stewart  &  Holmes  Drug  Company,  which 
did  a  large  wholesale  drug  business.  Plain- 
tiff had  had  some  dealing  with  the  Stewart 
&  Holmes  Drug  Company  prior  to  tbe  time 
he  came  to  Seattle.  Soon  after  plaintiff  ar- 
rived in  Seattle,  he  sought  employment  as 
a  traveling  salesman  from  tbe  Stewart  & 
Holmes  Drug  Company.  Mr.  Stewart  did  not 
employ  the  plaintiff,  but  suggested  that  he 
go  into  business  in  Seattle,  and  suggested 
that  he  purchase  an  interest  In  the  Raven 
Drug  Company.  The  stock  of  that  company 
was  all  held  in  the  name  of  H.  8.  Elwood, 
but  was  owned  by  Elwood  who  owned  one- 
half  thereof  In  his  own  right,  and  Mr.  Stew- 
art who  owned  a  quarter  of  tbe  stock,  and 
by  Mr.  Hoge  who  owned  the  other  quarter. 
Mr.  Stewart  did  not  disclose  his  Interest 
In  the  stock,  but  agreed  to  arrange  a  meet- 
ing between  plaintiff  and  Mr.  Elwood,  which 
was  done.  Plaintiff  thereupon  entered  into 
negotlatlone  with  Mr,  Elwood,  which  're- 
sulted in  the  purchase  by  tbe  plaintiff  of  one- 
half  of  the  capital  stock  of  the  Raven  Drug 
Company  for  ^14,700.  BeSoxe  the  purchase 
was  made,  the  plaintiff  examined  the  stodc 
and  books  of  the  company,  and  learned  the 
condition  of  the  company  and  the  amount 
of  its  debts,  and  the  names  of  the  creditors, 
one  of  whom  was  the  Stewart  &  Holmes 
Drag  Conipauy  to  the  amount  of  ¥6,000.  It 
was  finally  agreed  between  Mr.  Elwood  and 
the  plaintiff  that  the  purchase  nioney  i>aid 
by  tbe  plaintiff  for  the  stodc  should  go  to- 
ward the  liquidation  of  the  deMs  and  not  be 
paid  to  the  stockholders.  This  was  accord- 
ingly done.  In  Angnst,  1900,  the  ^alntlff 
with  Elwood  went  into  possession  of  the  busi- 
ness. Two  or  three  months  later  plaintiff 
teamed  that  Stewart  was  a  part  owner  of 
the  stock  of  the  Baven  I>rug  Company,  bat 
made  no  eimqAaint  and  did  not  offor  to 
sdnd  tho  sale.  The  bnslneai  was  continued 
by  plaintiff  and  Elwood  for  more  than  a  year 


when  in  November,  IBIO,  tbe  plaintiff  became 
president  and  soSa  manager  of  the  business 
of  the  Raven  Drug  Company  and  about  a 
month  later  sold  his  interest 

[S,l]  Thore  are  at  least  thres  gnrands 
any  one  of  which  Is  suffldoit  to  sustain  the 
CMclnsitni  of  flu  trial  court:  (U  The  j^alntlfl 
failed  to  show  that  there  were  any  confiden- 
tial relations  existing  between  him  and  the 
defttidant  StewarL  G9  Bven  U  titers  were 
such  relatlonsi  the  plaintiff  did  not  rely 
thereon,  bnt  made  an  ind^ioident  investiga- 
tion of  the  property  he  bought,  learned  ito 
value,  and  the  debts  existing  against  it,  and 
purchased  with  tbe  full  knowledge  of  the 
condition  thraeot;  he  was  experienced  In  the 
business  and  purchased,  not  upon  representa- 
tions Qt  tbB  defendant  Stewart,  but  upon  Ids 
own  knowledge  and  Jndgmetit  And  after 
the  plalntifl  learned  of  deHendant^s  interest— 
if  sudi  Interest  waa  matoial — and  after  he 
had  beuL  in  actual  poesesalon  for  a  pwlod 
of  two  or  three  months  and  knew  all  about 
the  business,  he  made  no  complaint  and  did 
not  offer  to  rescind  the  contract  on  that  ac- 
count It  was  his  duty  upon  discovering  tbe 
facts  to  at  once  announce  his  Intention  to 
rescind.  Eldridge  v.  Young  America,  eta. 
Mining  Co.,  27  Wash.  207,  67  Pae  70a  This 
he  did  not  do. 

The  Judgment  must  thereCm  be  affirmed. 

CROW.  C  J.,  and  PABKEB,  OOSB,  and 
CHADWICK,  JJ.,  concur. 


JOHZ780M  v.  UAMN. 
(Supreme  Court  of  WaiUngtm.    Aj/M  9, 
lOlS.) 

1.  Attosnxt  akd  Gliknt  (I  140*)— -Expaxas 

CONTXAOT— IHVAUDITT. 

If  an  attorn^  Intentionally  misrepresent- 
ed to  his  client  tbe  magnitude  of  the  services  he 
was  to  perform  for  the  poipose  of  obtaining  a 
greater  fee,  he  would  only  be  entitled  to  the 
reasonable  value  9t  his  serviees,  Instead  of  the 
contract  price. 

4 Ed.  Note.— For  otiwr  esses,  eee  AttoTne;  end 
ent,  Cent  Dig.  If  886-840;  DecDig.  |  140.*] 

2.  PATUKin;  <f  88*)— BXOOVCBT  ox  PATUXinB 

— AcTioHs  AoAinsT  Attobhst— BuBDxn  or 
Pboof. 

In  an  action  against  an  attorney  to  recov- 
er a  fee  paid  under  a  contract  on  the  ground 
that  the  attorney  misrepresented  the  serious* 
ness  of  the  offense  charged  and  the  value  of  his 
services,  the  burden  of  pioat  was  <m  plaintiff 
to  show  Boch  misrepresentations;  a  ewttact  txat 

Etofessional  services  as  an  ottomsy  not  being 
)oked  upon  with  disfavor. 
[Ed.  Note.— For  other  cases,  see  Paymoit; 
Got  Dig.  if  201-206;  DoeTC^  |  80.«] 

D^artment  1.  Annsl  ftom  Suptflor 
Ccmrt,  Spekane  Ocnmty;  William  A.  Bnndm, 
Judge. 

Action  by  Andrew  Johnson  sgalnst  8.  A. 
Mann.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Reversed  for  further  pro- 
ceedings. 
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LndnB  G.  Nash,  of  Spokane,  for  appellant. 
Grandell  A  Crand^,  of  Spokane,  for  re- 
apondent 

GOSir.  X  On  tlie  6tb  day  of  March,  Ull, 
the  plaintiff  was  arrested  upon  two  criminal 
charges  and  lodged  in  the  city  Jail  In  the 
dty  of  Spokane,  where  he  remained  in  con- 
flnement  until  the  15th  day  of  March  follow- 
ing. In  one  of  the  complaints  the  plaintiff 
and  two  other  persons  were  charged  Jointly 
wlOi  haring  conspired  together  to  kill  one 
N.  8.  Pratt  In  the  other  complaint  the 
plaintiff  and  the  same  persons  were  jointly 
charged  with  having  threatened  to  kill  the 
said  Pratt  Several  days  after  the  plaintiff 
had  been  arrested,  the  defendant,  an  attorney 
at  law,  called  upon  him  in  the  city  Jail; 
whether  at  the  request  of  the  plaintiff  or  at 
his  own  instance  t}elng  a  disputed  question, 
the  plaintiff  asserting  the  latter,  and  the  de- 
fendant the  former.  At  this  Interview  the 
plaintiff  gave  the  defendant  the  following 
order:  "Spokane  City  Jail,  March  15,  1911. 
Chief  of  Police:  Kindly  deliver  to  bearer, 
Mr.  S.  A.  Mann,  the  sum  of  two  hundred  & 
arty  dollars  (¥260.00)  money  held  by  your  of- 
fice to  my  credit  as  part  atty.  fees.  An- 
drew Johnson,  Prisoner.  O.  K.  W.  J.  Donst, 
Chief  of  Police.  O.  K.  by  W.  D.  Nelson." 
The  city  authorities  then  held  ¥763  of  the 
plaintiff's  money,  out  of  which  fund  the  or- 
der was  honored.  The  defendant  then  com- 
menced to  act  as  attorney  for  the  plaintiff 
and  as  such  got  him  admitted  to  ball;  $500 
cash  being  furnished  therefor  by  the  plain- 
tiff. The  plaintiff  is  63  years  of  age,  can 
read  and  write,  was  born  In  Sweden,  cauie  to 
this  country  when  he  was  21  years  of  age, 
lived  11  years  in  St  Paul,  had  lived  4  years 
In  Spokane,  has  been  a  citizen  of  this  coun- 
try for  a  quarter  of  a  century,  and  is  a 
common  laborer  by  occupation.  He  brought 
this  action,  alleging  his  arrest  and  couflne- 
ment  in  the  city  Jail ;  that  he  bad  never  be- 
fore been  incarcerated;  that  his  arrest  and 
confinement  caused  him  great  bodily  fear  and 
apprehension ;  that  on  the  15th  day  of 
March,  while  confined  In  Jail  and  in  a  troa- 
bled  state  of  mind,  the  defendant  came  to 
him  and  represented  that  he  (the  plaintiff) 
was  charged  with  a  very  serious  offense  "of 
Whi<di  he  was  liable  to  be  convicted  and  for 
which  he  was  liable  to  be  sentenced  to  the 
pailtenUary  for  a  long  term" ;  that  he  (the 
defendant)  could  "secure  idalntiff*8  release 
and  discharge"  from  prison,  but  that  'It 
would  require  a  great  deal  of  work  and  mon^ 
expended"  to  Uie  amoont  of  fSSO;  that  there 
was  no  evidence  against  the  plaintiff  and  no 
work  was  required  to  secure  his  rdease  and 
discharge;  that  these  represaitatlons  were 
false  and  nntrae;  that  "believing  and  relying 
on  aaid  retwesentations  of  defendant  herein 
■et  fwth  tn  this  complaint,  this  plaintiff 
signed  an  order  whereby  defradant  was  en- 
abled to  and  did  draw  and  receive  |2S0  of 


plalntiff^i  mon^ ;  and  that  Uerelv,  and  as 
a  result  of  defendant's  herein  alleged  and 
aforesaid  folse  and  fraudulent  representa- 
tions to  plaintiff,  this  plalntUt  was  Injured 
and  defrauded  out  of  his  propwty  and  mon- 
ey In  the  sum  of  $25a''  It  Is  further  al- 
lied that  the  plaintiff  was  discharged  with- 
out a  trial ;  that  the  defendant  rendered  no 
service  and  expended  no  money;  that  Im- 
mediately after  his  release  from  Jafl  and  on 
the  16th  day  of  March  the  plaintiff,  having 
discovered  the  fraud,  notified  the  defendant 
of  the  fact  Informed  him  that  he  did  not  de- 
sire him  to  act  as  his  attorney,  and  demand- 
ed a  return  of  the  $250,  which  the  defendant 
refused.  The  prayer  is  for  a  Judgment  for 
$260  and  Interest  from  the  date  of  the  or- 
der. Issue  was  Joined  on  the  charges  of 
solicitation  and  fraud.  Tbe  case  was  tried 
to  a  Jury  and  resulted  in  a  verdict  for  $250, 
which  was  made  effective  by  a  Judgment  en- 
tered for  that  amount  with  Interest  from  the 
6th  day  of  December,  1911.  The  d^endant 
has  appealed. 

The  errors  assigned  are  (1)  error  In  deny- 
ing the  appellant's  motion  for  a  nonsuit,  and 
(2)  ^or  hi  denying  his  motion  at  the  close 
of  the  trial  for  a  directed  verdict  These 
assignments  presented  a  single  question, 
namely,  the  eufflclency  of  the  evidence  to 
support  the  verdict  The  charges  of  fraud 
when  condensed  are  three  In  number:  (1) 
That  the  respondent  if  convicted  might  be 
sentenced  to  a  long  term  of  imprisonment  in 
the  penitentiary ;  (2)  that  the  appellant  could 
clear  him;  and  &)  that  it  would  require 
"a  great  deal  of  work  and  money  expended." 

The  resiMudent  testified  that  tbe  appellant 
told  him  in  the  Jail  that  he  "was  liable  to 
'  go  to  the  penitentiary,"  that  It  frightened  him, 
and  that  the  appellant  said  that  he  could  not 
promise  to  clear  him.  When  asked  by  his  at- 
torney whether  he  believed  the  statement 
that  he  might  be  sent  to  the  penitentiary,  be 
answered,  "I  don't  know  to  believe  or  not" 
He  further  said  that  the  appellant  told  htm 
that  the  charge  "was  very  serious."  After  he 
had  been  admitted  to  tmll,  he,  with  a  com- 
mittee of  three  persons  appointed  a  labor 
union  of  which  he  was  a  member,  called  up- 
<m  tbe  appellant  The  evidence  touching  this 
visit  is:  "Q.  Tell  the  Jury  now  what  yon 
said  and  wtiat  was  said  to  Judge  Mann  up 
thera  A.  Well,  I  asked  him  for  the  money. 
*I  want  that  money.*  I  eatd,  'If  you  give  me 
$200  back  I  will  let  you  have  $5a*  So  he 
said :  'No,  I  Von't  give  yon  a  cent,  I  won't 
give  yon  a  cent'  Q.  Did  you  say  anything  at 
that  time  atwut  not  wanting  him  to  do  any- 
thing for  yon?  A.  No.  Well,  no  I— he  didn't 
do  anyttdng  for  me,  never  done  any  tarrln, 
never  done  anything.  Mr.  Crowe:  WcU,  of 
course,  Oiat  Is  a  oondmion,  and  I  move  Uiat 
It  be  stricken.  Q.  And  did  yon  tell  him 
that  yon  did  not  want  him  to  woA  for  yon 
any  more  after  thatt  A.  I  can't  recollect 
that  Q.  Too  cant  recollectT  A.  No." 
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A  member  of  this  committee  teatifled :  "A. 
We  told  Judge  Mann  we  considered  a  fee  of 
$200  for  defending  Mr.  Johnson  was  pretty 
hlgb,  considering  Mr.  Jobnson's  drcnmstanc- 
es  and  the  nature  of  the  case.  So  we  had 
quite  a  long  talk  with  the  Judge.  All  four  of 
us,  I  believe,  spoke  with  him,  and  the  Judge 
contended  that —  Mr.  Crowe:  I  object  to 
the  statement  Mr.  Crandall :  Q.  What  did 
the  Judge  say?  A.  The  Judge  said  that  the 
fee  was  normal.  If  they  had  gone  to  other 
lawyers  they  would  charge  as  much  more. 
So  we  told  him  then  that  we  believed  we 
would  dlschai^e  him  from  the  case,  and  that 
he  should  take  his  fee  pay  out  of  the  fee 
and  return  the  balance  back.  Q.  What  did 
the  Judge  say  to  that?  A.  He  said  he  had 
gone  to  a  great  deal  of  trouble  and  work 
In  the  case  up  to  that  time  and  his  discharge 
from  the  case — he  didn't  think  there  would 
be  any  balance ;  he  thought  he  had  earned  It 
all.  Q.  Did  he  refuse  to  give  back  any  of  the 
money?  A.  Yes,  sir." 

Another  member  of  the  committee  testi- 
fied that:  "A.  We  told  Mr.  Mann  that  we 
thought  $250  was  unreasonable  for  a  case 
of  that  kind,  and  the  nature  It  was,  and  that 
we  could  get  other  lawyers  for  a  smaller 
sum.  And  he  said  he  thought  It  was  very 
reasonable,  and  we  asked  him  If  he  ob- 
jected to  our  getting  another  lawyer.  He 
said  he  didn't  We  asked  him  If  he  would 
give  us  the  money  back,  and  he  said  that  be 
would  not  and  we  told  him  then  that  we 
would  hire  another  attorney.  •  •  •  Q. 
I  will  make  It  a  little  more  specific.  What 
was  the  offense  charged  against  Mr.  John- 
son? A.  My  understanding  at  that  time  that 
he  was  a  witness  for  these  other  two  men. 
Q.  You  thought  $290  was  too  much  for  gettli^ 
a  witness  out  of  Jail — ^is  that  it?  A  Yes, 
sir.  Q.  Did  yon  know  at  that  time  there 
was  a  charge  of  conspiracy  against  Mr.  John- 
8(Hi?  A.  I'  don't  remember.  Q.  Did  you 
know  at  that  time  that  tliere  was  a  charge 
of  threatening  to  fcUl  agidnst  Mr.  Johnson, 
an  oitlrely  distinct  and  separate  case?  A. 
No,  air." 

The  statme^  Bern.  &  BaL  Ck>de,  1 2207,  pro- 
vides that  the  penalty  for  a  conviction  for  a 
groBB  ndademeanor,  which  imdndea  a  con- 
spiracy to  commit  a  crime  (Kem.  ft  BaL  Oode, 
I  2382),  shall  be  imprisonment  In  the  county 
Jail  "for  not  more  than  one  year  or  by  a 
fine  of  not  more  than  |1,000,  or  both."  It 
may  be  ronarked  that  the  offense  of  con- 
spiring to  commit  murder  is  a  serious  of* 
fense.  The  respondent's  verdon  Is  that  the 
appellant  represented  that  the  penalty  was 
Imprisonment  In  the  penitentiary.  This  the 
appellant  denies.  The  record  and  other  na- 
dlspnted  evidence  show  that  the  respondent 
was  admitted  to  bail  upon  the  application  of 
the  appellant  before  the  committee  waited 
upon  him ;  that  later  the  appellant  argoed  a 
demurrer  to  the  complaint,  Investigated  the 
facts  so  far  as  he  could,  obtained  an  order 


givttv  the  respondent  a  seimrate  trial,  sat 
in  tbe  trial  of  the  other  defendants,  and  at 
Its  conclusion  moved  and  obtained  a  dis- 
charge of  the  respondent 

[1]  We  are  not  aware  of  any  principle  of 
law,  and  no  authority  has  been  called  to  our 
attention,  which  would  permit  the  respond- 
ent to  recover  the  entire  amount  paid  to  the 
appellant,  allowing  him  nothing  whatever 
for  his  services.  The  theory  of  the  case  was, 
and  the  court  instructed,  that  the  respond- 
ent most  recover  the  $250  or  nothing.  The 
authorities  dted  by  the  respondent  «tate  the 
admitted  rule  that  where  an  attorney  pur- 
chases property  from  bis  client  and  the  lat- 
ter seeks  a  rescission  upon  the  ground  of 
fraud,  ttie  conduct  of  the  attorn^  will  be 
subjected  to  the  closest  scrutiny,  and  the 
burden  will  be  upon  him  of  proving  that  his 
conduct  was  open  and  honest,  and  that  he 
advised  his  client  as  fully  and  disinterested- 
ly as  he  Would  have  done  had  the  cll^t 
been  dealing  with  the  third  party.  This  rule 
is  based  upon  the  'fiduciary  relation  which 
exists  between  an  attorney  and  his  dlent, 
which  arises  concurrently  with  the  closing 
of  the  contract  of  employment  The  rule 
and  Its  limitations  are  stated  In  the  note 
to  Shirk  V.  Nelble,  83  Am.  St  Eep.  185,  as 
follows:  **In  mattera  other  than  those  con- 
cerning fees,  an  attorney  and  client  are  not 
absolutely  prohibited  by  law  from  contract- 
ing with  each  other;  nor  does  the  law  de- 
clare all  sndi  contracts  either  void  or  void- 
able, but  such  a  transaction  is  closely  scru- 
tinized by  the  courts  and  often  declared  to 
be  voidable  when  it  would  be  deemed  un- 
objectionable between  other  persons."  The 
statute.  Rem.  &  Bal.  Code,  |  137  et  seq.,  pro- 
vides a  method  for  a  change  of  attorneys  In 
cases  pending  In  court  Under  the  statute 
there  can  be  no  change  of  attorneys  In  a  case 
pending  until  the  charges  of  the  attorney 
have  been  paid.  The  appellant  however,  had 
his  fee,  and  the  respondent  was  at  liberty 
to  discharge  him  and  employ  other  counsel 
if  he  chose  to  do  so.  The  evidence  does  not 
show  a  discharge.  CSearly  the  respondent 
may  not  recover  the  entire  sum  paid  to  the 
appellant  The  appellant  Is  entitled  to  the 
contract  value  of  his  services  unless  he  In- 
tentionally misrepresented  the  penalty  of  the 
crimes  or  the  magnitude  of  the  services  to  be 
performed.  If  he  did  so  misrepresent,  he  is 
entitled  to  the  reasonable  value  of  his  serv- 
Ices.  The  respondent  may  not  have  both  the 
services  and  the  money.  If  I  pay  a  grocer 
$1  for  a  package  of  flour  weighing  10  pounds 
upon  his  representation  that  it  weighs  20 
pounds,  I  cannot  keep  the  flour  and  recover 
the  $1.  I  may  return  the  flour  and  have  my 
dollar,  or  I  may  recover  an  amount  repre- 
senting the  difference  between  the  value  of 
the  package  as  it  was  and  as  It  was  repre- 
sented to  ba 

[2]  The  case  was  commenced  and  tried  up- 
on a  fundamentally  wrong  theory.  The  court 
comctl;  Instructed  that  the  burden  ot  proof 


Digitized  by  Google 


216 


131  PAGIFIO 


BEPOBTEB 


(Wash. 


was  upon  the  pliitiittff.  This  Is  because  a 
oontiact  tar  tbe  amployment  of  an  attorn^ 
for  profeesloiial  aerrlcea,  nnllke  a  contnct 
between  an  attnner  and  dlent  In  mattras  of 
propertTi  1*  not  looked  upon  with  dlsCaror, 
and  the  boidoi  of  proring  the  fraad  was  up- 
on the  respondent 

The  judgment  Ifl  rerersed,  with  dlzectbns 
to  permit  the  parties  to  recast  thdr  idead- 
Ingi  BO  as  to  preaent  two  qneetlonB:  First 
Was  the  respondent  overreached  as  we  have 
defined  OuA  term  In  maldns  tbe  contract? 
Second.  If  am  what  was  the  reasonaUe  value 
of  his  serrlcesT 

OBAimiGE*  MOUNT,  PABEBB*  and 
MAIN,  ooncor. 


SCHBUEBICAN  INV.  CO.  v.  IiANDOWN- 
EBS'  CORPORATION. 

Ohuwemfl  Court  of  Washington.    April  7, 

1913.) 

BOUItOABIES  <{  S7*K-ACTI0IT  TO  ESTABLISH— 

SutncuNOT  OF  Evidence. 

In  an  action  to  eatablish  a  boundary, 
where  plaintiff  claimed  nnder  a  grantor,  who , 
bad  received  two  deeds,  the  first  of  which  fixed 
die  westerly  boundary  35  feet  west  of  the  sec- 
ond, and  who  hsd  larreyed  the  land  on  the 
ground  according  to  the  first  deed,  but  had 
platted  an  addition  to  a  line  six  feet  west  of 
the  line  of  the  second  deed,  and  where  defend- 
ant claimed  onder  a  conveyance  making  Us 
easterly  boundary  tbe  westerb'  boundary  of  the 
addition,  evidence  htid  to  establish  the  houBda- 
ry  as  the  westerly  line  of  tbe  addition  as  It  was 
surveyed  on  the  ground. 

[Dl  Note.— For  other  cases,  see  Booodarles, 
Cent  Dig.  H  ie4r-iMi  DeeTDlg.  |  87.*] 

Department  1.  Appeal  fkom  Bniwtlor  Court 
King  County ;  B.  B.  Albotwn,  Jndg& 

Action  by  the  Schenerman  Investment 
Company  against  tbe  Landowners*  Corpora- 
tion. Judgment  for  idaintifT,  and  defendant 
appeals.  Affirmed. 

Preston  ft  Thorgrtmson,  of  SeatUe,  for  ap- 
pellant James  Kiefer,  of  Seattle,  for  le- 
spondoit 

PARKBB,  J.  The  object  of  this  action  Is 
to  settle  a  land  bonndai?  dlspntew  On  April 
9, 1880,  Christian  Sdieaemmn,  who  was  then 
the  owner  of  the  adjoining  tracts  of  land 
now  owned  by  the  parties  to  this  action, 
conveyed  by  deed  to  Albwt  IC.  Brooks  a 
tract  at  land  the  sonth  and  wei^rly  bound- 
aries (rf  whldi  were  deecrtbed  therein  as 
follows:  "Commoidng  at  tite  quarter  section 
post  betwew  section  ten  OS)  and  flftem  (15). 
township  twenty-flve  (26)  north,  nnge  three 
(3)  east,  W.  <U.  and  cunning  thence  due  north, 
variation  twenty-two  degrees  and  forty 
(40)  minutes  east,  twenty-three  hundred  and 
flf^-flve  and  flfty-flve  hundredths  (285B  A 
65-10(Q  feet  to  a  granite  nKmument  [this  be- 
ing the  beginning  point  oa  the  souUi  boundr 
ary  of  the  land  conveyed ;  thence  west  four 
hundred  (400)  feet;  thence  in  a  northerly 


direction  "**v*"g  an  angle  of  nlnety-foor  (M) 
degrees  and  sixteen  0-9)  minutes  with  the 
first  course  thirtem  hundred  and  ninety- 
three  (1893)  feet  to  tbe  shore  of  Paget  Sound. 
•  •  This  deed  appears  to  have  hem 
recorded  at  the  request  of  Brooks,  Qie  gran- 
test  in  tbe  auditor's  office  ttf  Ktaig  couiUy 
on  April  IX  ISBO.  On  May  18,  1880,  there 
was  signed  and  adoiowledged' another  deed 
by  Bcheuerman,  purporting  to  convey  to 
Brooks  land  the  sonth  and  westerly  bound- 
aries of  whtdi  were  described  as  In  the  deed 
of  April  Ol  1880,  txaept  the  call  west  ftom 
the  granite  monument  was  stated  therein  as 
864.53  feet ;  the  differaice  in  the  description 
of  the  two  deeds  being  a  strU;^  of  land  86^7 
feet  wide  lying  along  the  westerly  boundary, 
which  strip  at  hwd  is  spprortmatriy  the 
land  here  In  controversy.  Of  this  deed 
Brooks  has  no  remembrance  and  no  idea  why 
It  was  executed.  It  an^cors  to  have  been 
recorded  on  May  26^  1880,  at  the  request  ot 
one  Whe^er.  There  Is,  however,  nothing  In 
the  record  showing  that  Wheder  caused  it 
to  be  recorded  at  the  inrtance  ot  Brooks, 
ond  we  have  no  farther  Infiminatbm  pointing 
to  the  fhct  that  BrkAs  ever  volontarily  re- 
ceived this  deed.  /  It  purports  upon  its  face 
to  have  been  executed  for  tbe  purpose  of  oor^ 
rectlng  the  desolption  in  the  deed  ot  April 
8,  1890,  and  recites  as  follows:  rrUs  Instru- 
ment la  made  to  correct  the  description  in  a 
certain  deed,  bearing  date  the  ninth  day  of 
April,  1880;  made  by  OhrlsUsn  Schensman 
to  Albert  M.  Brooks  and  which  deed  is  re- 
corded in  Volume  87  ot  Deeds  on  page  227 
of  deed  records  In  the  auditor's  offloe  In  King 
coun^,  state  of  Washington."  In  Mardi, 
1881,  Brooks  caused  Bay  Terrace  addition 
to  the  city  of  Seattle  to  be  surveyed  and 
staked  upon  the  ground,  and  a  plat  thereof 
in  usual  form  to  be  recorded  In  the  auditor^! 
office  of  King  coun^.  nils  survey  and  lOat 
covers  a  large  part  of  the  land  .described  in 
the  deeds  above  mentioned,  and'  it  was  tbm 
evidoit  Intoit  of  Brooks  to  Oiue  survey  end 
plat  the  land  dear  up  to  his  westerly  bound- 
ary. The  Initial  point  of  the  plat  as  dealg- 
nated  thereon  Is  the  southwest  comer  of  tbe 
southwesterly  block  thereof,  **irtddi  is  863^ 
feet  west  of,  and  2380  feet  north  of,  the  qnar- 
ter  section  corner"  mentioned  as  the  begin- 
ning point  In  the  description  in  the  deeds. 
The  granite  monummt  Is  not  mentioned  nptm 
tbe  recorded  plat  The  westerly  boundary 
of  the  plat  is  atx  feet  to  the  west  of  this 
initial  pt^t  As  Uds  addition  was  actually 
surreyed  and  staked  upon  tbe  gronud,  its 
westerly  boundary  conforms  substantially  to 
the  description  in  the  first  deed  to  Brooks, 
though  according  to  tbe  deeignatlon  of  the 
initial  point  on  tbe  paper  plat  as  recorded, 
the  plat  may  aeon  to  more  nearly  conform 
to  the  desertptlMi  in  tbe  seoond  dead  to 
Brooks.  It  is  to  be  notloed,  bowevw,  that 
the  granite  monument  does  not  control  tbe 
location  of  this  westerly  boundsry  of  tho 
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plat  PlalntitTB  land  consists  of  a  nnmber 
of  lots  In  the  westerly  tier  of  blocks  of  the 
plat,  the  westerly  line  of  the  lots  being  with- 
in six  feet  of  the  westerly  line  of  the  plat, 
the  alley  of  that  width  b^ng  between.  The 
Idalntur  holds  these  lots  by  mesne  convey- 
ances from  Brooks.  In  July,  1893,  Christian 
Scheuerman  ezecnted  and  dellTered  to  Llxette 
Backus  a  deed  for  a  tract  of  land,  the 
easterly  boundary  of  which  is  therein  de- 
■crlbed  as:  *^nmienclng  at  the  southwest 
comer  of  Bay  Terrace  addition  to  Seattle 
recorded  in  the  of&ce  of  the  county  auditor 
of  King  oounty,  state  of  Washington,  In 
Tolnme  seven  (7)  of  plats  on  page  61  running 
north  4°  16"  west  thirteen  hundred  and  nine- 
lT-three  (1.S0S)  feet  more  or  less,  along  the 
line  of  said  Bay  Terrace  tract,  to  high-watOT 
mark  on  Pnget  Sound."  Defendant  holds 
this  tract  of  land  by  mesne  conveyances  from 
Llzette  Backus.  We  do  not  find  anything  In 
the  record  warrantlDg  the  condusion  that 
the  land  in  dispute  Is  in  the  physical  posses- 
sion of  any  oW  These,  In  substance,  are 
the  material  facts,  as  we  view  tbem,  from 
whifdi  the  respective  rights  of  the  parties  are 
to  be  determined.  From  a  decree  in  favor 
of  the  plalntlir.  adjudging  the  true  easterly 
line  of  the  defendant's  land  to  be  the  west- 
erly line  of  Bay  Terrace  addition  as  it  was 
surveyed  and  staked  upon  the  ground,  the 
defendant  has  am>ealed. 

The  dainu  of  appellant  rest  almost  wholly 
upon  the  force  and  effect  to  be  given  to  the 
second  deed  from  Scheuerman  to  Brooks, 
purporting  to  be  a  deed  of  correction  of  the 
description  in  the  first  deed.  It  seems  to 
us  that  the  facta  above  summarized  leave 
little  to  be  said  toudilng  the  correctness  of 
the  learned  trial  court's  disposition  of  the 
case.  It  seems  that  Brooks  claimed  title  un- 
der the  first  deed  to  him,  in  conformity  with 
which  he  platted  the  addition  and  caused 
it  to  be  surv^ed  and  staked  upon  the  ground. 
The  purported  deed  of  correction  Is  not 
shown  to  have  been  executed  under  such 
circumstances  as  warrant  the  conclusion  that 
Brooks  was  thereby  divested  of  title  to  the 
strip  lying  between  the  westerly  boundaries 
of  the  descriptions  in  the  deeds,  and  which  he 
clearly  acquired  by  the  first  deed.  We  are 
also  of  the  opinion  that  the  seemingly  nearer 
conformity  of  the  recorded  plat  with  the  de- 
scription of  the  purported  correction  deed 
does  not  warrant  the  view  that  Brooks  there- 
by adopted  that  deed  as  a  correction  deed. 
We  have  noticed  that  the  plat  la  not  con- 
trolled by  the  granite  monument,  and  It  may 
be  that  a  survey  north  and  west  tiom  the 
quarter  section  comer.  Ignoring  the  granite 
monument,  as  was  done  In  the  original  sur- 
vey and  location  of  the  addition  upon  the 
ground,  would  locate  the  southwest  comer  of 
the  addition  400  feet  west  of  the  granite 
monument,  as  called  for  in  the  first  deed 
to  Brooks  under  which  he  evid^tly  claimed 
title.  This  record  lends  fully  as  much  snp- 
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port  to  the  view  that  such  a  location  of  that 
comer  Is  in  conformity  with  the  description 
in  the  first  deed,  as  to  the  view  that  the 
granite  monum^t  Is  In  fact  located  due 
north  of  the  quarter  coma:.  We  conclude 
that  the  westerly  boundary  of  Bay  Terrace 
addition  la  as  originally  surveyed  and  staked 
upon  the  ground,  and  that  it  Is  also  the 
easterly  boundary  of  appellant's  land. 
Tha  Judgment  is  alBnued. 

GROW,  a  and  MOUNT,  GBADWIGE, 
and  GOSK,  JJ^  ooncnr. 


PAdFIG  HARDWARE  CO.  v.  OLSEN  et  aL 

(SnproM  Osurt  of  WoshlDgtoo.    ApM  4, 
1918.) 

CoirrBAOTs  (I  198*)— BunAiHo  C?oirrsA.(n»— 

COHSTBDOnOH. 

A  bnildinx  contract  provided  that  the  con- 
tractor should  provide  all  the  materials  and 
perform  all  the  work  of  constmeting  and  oom- 
pletlnar  tbe  building,  exeept  the  heating  and 
electric  work  as  shown  by  the  drawing!  and  de- 
scribed In  the  specifications.  The  specifications 

ftrovlded  tiwt  the  contractor  should  furnish  snd 
ostall  all  eraistructlon  work  and  rough  hard- 
ware, such  as  nails,  spikes,  bolls,  sash  onlleyB, 
etc.,  and  should  allow  $500  for  the  purchase  of 
the  finishing  hardware,  that  Is,  locks,  butts, 
door  stops,  etc,  to  be  selected  by  the  aichltect. 
HM,  that  the  contractor  was  required  to  far- 
nish  the  finishing  hardware  to  the  amount  of 
IGOO,  to  be  selected  by  the  architect,  but  that 
any  amount  over  that  som  should  be  paid  by 
the  owner. 

[Bd.  Note.— Vor  otiwr  casea.  see  Contracts, 
Cent  Dig.  H  aeiSTT,  87»-«B;  Deb  Dig.  f 
198L*] 

Department  L  Appeal  from  Superior 
Court,  Snohomish  County;  W.  P.  Bell, 
Judge. 

Action  by  the  Padflc  Hardware  Com- 
pany against  O.  B.  OIsct  and  another. 
From  a  Judgment  for  plaintiff,  defendants 
appeaL  Afflrmed. 

Hathaway  ft  Alston,  of  Bverett,  tor  appel- 
lants. Cooley  ft  Homn  and  B.  MuItIUU. 
all  of  Bverett,  fbr  respondent 

GOSEl,  J.  This  action  was  brought  to 
recover  a  balance  of  $556^11,  for  finishing 
hardware  which  the  plaintiff  sold  and  de- 
livered to  the  defendants  Olsoi  and  Hellen, 
which  was  used  by  tbem  In  the  construction 
of  a  courthouse  at  the  city  of  B^erett  In 
Snohomish  county.  The  firm  of  CNaen  ft 
Uellen  bad  a  contract  for  the  construction 
of  the  courthouse.  The  contract  provides 
that:  "The  contractor  shall  and  will  provide 
all  the  materials  and  perform  all  the  work 
for  the  construction  and  completion  of  a 
courtbonse  *  •  *  In  the  city  of  Everett 
*  *  *  (except  the  heating  and  electric 
work)  as  shown  on  the  drawings  and 
described  In  the  specifications  prepared  by 
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Slebrand  ft  Heide,  architects."  The  spedfl- 
caUons  whldk  vrae  made  a  part  of  the  con- 
tract ccmtalned  ttals  clause:  **Ooiiteactor 
shall  famish  and  Install  all  conatrnctlon 
rough  hardware  such  as  nails,  sivlkes,  bolts, 
sash  wights,  roller  bearings,  sash  pulleys 
and  copper  sash  chain.  Tabor  sash  flxturee, 
etc.  He  shall  allow  $500  for  the  purchase 
of  the  finishing  hardware,  1.  e.,  locks,  butts, 
coat  hooks,  door  stops,  etc.,  to  be  selected 
by  the  architects."  The  defendant  Title 
Guaranty  &  Surety  Company,  as  surety, 
and  the  contractors  as  principals,  executed 
a  bond  to  the  state  conformable  to  the  pro- 
visions of  the  Code,  Rem.  &  Bal.  }  1159. 
The  plaintiff  la  due  time  filed  notice  of  its 
claim  with  the  county  auditor  as  provided 
by  Rem.  &  Bal.  Code,  i  1161.  This  acUon 
was  brought  upon  the  bond,  and  a  Judg- 
ment was  entered  In  favor  of  the  plaintiff 
for  the  full  amount  of  Its  claim.  The  de- 
fendants have  appealed. 

The  appellants  contend  that  the  contrac- 
tors were  not  obligated  to  furnish  any 
finishing  hardware,  but  at  that  the  contract 
read  with  the  clause  of  the  specifications 
which  we  have  set  fortH  required  the  ardii- 
tect  to  select  such  material  to  be  paid  for 
b7  the  county  and  $600  to  be  deducted 
from  the  contract  price.  The  two  quoted 
clauses  must  be  read  together.  The  contract 
proper  provides  that  the  contractor  shall 
furnish  all  the  materials  and  perform  all 
the  work  for  the  "construction  and  comple- 
tlim"  of  the  courthouse,  "except  the  heating 
and  electrte  watk."  The  clanse  in  the  sped- 
flcatioDB  does  not  designate  either  who  shall 
furnish  or  who  shall  Install  the  "finishing 
hardware."  To  determine  upon  whom 
these  dntieai  rest  we  must  look  to  the  body  of 
the  contract  We  there  find  that  fhese  ob- 
ligations are  expressly  imposed  upon  the 
coDtractors.  It  la  algnlficant,  also,  that  the 
finishing  hardware  Is  not  contained  in  the 
excepted  Items.  While  the  clause  in  the 
specifications  is  not  altogether  clear,  we 
think  a  fair  and  sensible  construction  means 
that  the  contractors  shall  furnish  floishlng 
hardware  to  the  amount  of  (500  to  be 
selected  by  the  architect,  and  that  if  they 
furnish  more  than  that  amount  the  county 
shall  repay  them  the  excess. 

Section  1159  provides  that  the  bond  shall 
be  conditioned  "that  such  person  or  persons 
shall  faithfully  perform  all  the  provisions 
of  such  contract  and  pay  all  laborers,  me- 
chanics and  subcontractors  and  material- 
men." The  respondent  has  brought  Itself 
within  the  terms  of  the  bond.  The  evidence 
is  that  it  furnished  the  hardware  to  the  con- 
tractors, and  that  it  was  actually  used  in 
the  completion  of  the  courthouse.  The 
architect  testified  as  to  the  meaning  of  the 
clause  in  the  spedflcatlons.  We  do  not 
Chink  that,  when  the  clauses  are  read  to- 


gether, any  extrinsic  aid  is  needed  in  their 

Interpretation. 
The  judgment  la  affirmed. 

CHOW,  a  J.,  and  CHADWIOK,  MOUNT, 
and  PABKiat,  J3^  ooncnr. 


SPINA  T.  ARCADIA  ORCHARDS  Ca 
(BEIDT,  Interveoer). 

(Sapreme  Court  of  Washington.  April  10, 
1918.) 

1.  CONTBACIS  (I  800*HPbuoihaiiob--Tiiib»- 

Dklat— Exocsx. 

Defendant  orchard  company,  knowing  that 
it  did  not  have  title  to  the  standing  timber  on 
certain  land,  employed  plaintiff  to  clear  the 
land  on  or  before  November  18,  1910.  The 
owner  of  the  timber,  however,  refused  to  al- 
low plaintiff  to  clear  the  land  until  It  had  fln- 
libed  its  logging  operations  thereon,  by  which 
plaintiff  and  his  sobconuaetor  were  dekved  un- 
til September  10,  1911.  HM»  that  sndb  delay, 
not  being  due  to  the  fault  of  plaintiff  or  bis 
BQbcontractor,  was  excused  a;id  was  not  a 
breach  of  the  contract  barring  the  subcontrac- 
tor's right  to  recover  the  balance  due  under 
such  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  IS  1372-1881;  Dee.  Dig.  f  800.*] 

2.  COKTBACIS  (1 256*)— PzirouuiTCS— Aban- 

ooNHEirr. 

That  a  contractor  for  the  clearing  of  cer- 
tain land  entered  into  a  sobcontract  by  which 
the  subcontractor  agreed  to  complete  the  work 
was  not  an  abandonment  of  the  work  by  the 
contractor,  under  the  role  that  there  cannot 
be  an  abandonment  to  particolar  persons  or  for 
a  consideration. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  !  1151;  Dec  Dig.  1  258.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Thoe.  D.  Orady, 
Judge. 

Action  by  Allesandro  Spina  against  the  Ar- 
cadia Orchards  Company,  In  vbich  Stephen 
Reldt,  a  sabcontractor,  intervened.  From  a 
judgment  In  fiivor  of  Intervener,  defend- 
ant appeals.  Affirmed. 

Happy,  Cullen,  Lee  &  Hindman,  of  Spo- 
kane^ for  ai^iiellant  J.  W.  Marshall  and  Wm. 
S.  Lewis,  both  of  Spokane,  for  respondent 

MAIN,  J.  This  action  was  brought  by 
Allesandro  Spina,  the  plaintiff,  against  the 
defendant,  Arcadia  Orchards  Company,  a  cor- 
poration. Stephen  B^dt  came  into  the  ac- 
tion by  complaint  In  Intervention.  After  the 
issues  were  Joined,  a  settiement  took  place 
between  Spina  and  the  Orchards  Company. 
The  cause  was  then  tried  upon  the  issues 
made  up  by  the  complaint  In  Intorentlon,  the 
answer  thereto,  and  the  reply.  The  com- 
plaint In  Intervention  stated  a  cause  of  ac- 
tion upon  a  contract  for  Clearing  land.  The 
cause  was  tried  to  the  eonrt  without  a  jury. 
The  material  facts  are  as  fbllowa:  On  June 
17,  1910,  the  Ordutrds  Oonqiany  entered  In- 
to a  written  contract  with  lUMt,  whereby 
the  hitter  was  to  dear  ctttaln  lands  wUdi 
were  described  In  the  contract  The  contract. 
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«Q  Ikr  M  now  material,  was  aa  follcnra: 
'Tartr  to  the  mcoDd  part  agrees  to  Tigonms- 
ly  proceed  with  Uie  deailzv  of  aald  land, 
and  to  eonpletely  dear  same  im  ot  bettae  the 
18th  day  of  NoTember,  19ia  All  of  said 
clearing  to  be  done  in  a  thorough  workman- 
Wee  manner.  Payment  shall  be  indorsed  np- 
on  the  face  of  this  contract  as  same  Is  re- 
ceived by  the  party  of  the  second  part" 
From  Gib  excerpt  quoted  it  will  be  obaerred 
that  file  work  was  to  be  completed  "on  or 
before  the  ISth  day  of  Norember,  1010.**  In 
pursuance  of  the  contract  Reidt  wmt  tvon 
tile  land  and  be^A  the  clearing  thereto,  with 
labor  and  eiinliHnent  sufficient  to  have  com- 
pleted the  work  within  the  time  spedfled. 
At  the  Ume  the  contract  was  mtered  Into, 
the  Orchards  Company  did  not  have  title  to 
the  standing  timber  upon  the  land ;  but  this 
was  then  owned  by  the  Standard  Iwnber 
Company,  a  corporation.  This  company  re- 
fused to  allow  Reidt  and  Ids  men  to  dear 
the  lands  until  It  had  finished  its  logging 
operations  thereon.  The  Orchards  Company 
at  the  time  the  contract  in  question  was  en- 
tered into  knew  of  the  lumbra  company's 
title  to  the  timber  and  its  right  to  ^ter  up- 
on the  land  and  remove  the  same.  Rddt  did 
not  have  actual  knowledge  of  the  r^t  of 
the  lumber  company.  Rddt  prosecuted  the 
work  (tf  clearing  under  the  contract  ae  rap- 
idly as  the  lumber  company  would  permit, 
until  Xovember  16,  1910,  on  which  date  he 
entered  into  a  subcontract  with  AUesandro 
Spina  and  Jean  OUrets  to  complete  the  clear- 
ing. Thereafter  Spina  and  Olivets  went  up- 
on the  land  and  p^rfbrmed  the  work  and  la- 
bor required  under  the  contract  between  the 
Orchards  Company  and  R«ldt,  as  required 
by  the  subcontract.  The  work  was  completed 
by  them  on  or  about  the  ISth  day  of  Sep- 
tember, 1911,  and  was  accepted  by  the  Or- 
chards Company.  Upon  the  completion  of 
the  work  the  difference  between  the  amount 
called  for  by  the  contract  between  the  Ar- 
cadia Orchards  Company  and  Reidt  and  the 
sum  paid  to  Reidt  and  the  subcoatractor 
amounted  to  $801.  At  the  conduslon  of  the 
trial.  Judgment  was  entered  Cor  this  amount, 
together  with  Interest  thereon  from  the  15th 
day  of  September,  1911.  From  this  Judgm^t 
the  Arcadia  Orchards  Company  appeals. 

Two  gaestionB  are  presented  for  determina- 
tion: (1)  I>ld  the  failure  to  complete  the 
work  within  the  time  spedfled  in  the  contract 
predude  a  recovery  thereon?  (2)  Was  there 
an  abandonment  of  the  contract  by  RddtT 

[1]  I.  The  failure  to  fierform  the  contract 
was  doe  to  the  conduct  of  the  lumb^  comr 
pany,  which,  as  above  stated,  had  a  superior 
right  upon  the  land  until  it  had  removed  the 
timber  therefrom.  This  right  was  known  to 
the  Ordiards  Company  when  the  contract 
was  executed,  and  it  also  knew  that  Rddt 
was  prevented  from  performing  the  contract 
by  the  action  of  the  lumber  company.  The 
evidence  shows  that  the  delay  was  not  due 


to  ae  fHuIt  of  Reidt  Upon  this  question  the 
trial  court  vedflcaUy  found:  "That  the  de- 
fendant Arcadia  Orchards  Company,  knew 
of  tbB  outstanding  title  of  the  said  lumber 
company,  which  was  of  record  in  the  audi- 
tor's office  tut  Spokane  county,  Wash.,  and 
knew  of  the  daims  of  tSn  said  lumber  com- 
pany and  its  preddent  to  the  timber  growing 
upon  said  lands,  and  tlw  rights  of  the  said 
InmbOT  company  to  have  Ingress  and  egress 
to  the  lands  for  the  purpose  of  cutting  and 
removing  said  timber^  and  ot  the  acts  of 
said  lumber  company  and  its  emidoyte  in 
driving  the  plalntifC  in  intervention  and  his 
men  txom  said  lands,  and  in  prevotting  them 
from  carrying  out  the  said  contract  QS)  That 
the  plaintiff  in  int«Tentl(Ma  prosecuted  work 
undOT  said  contract  from  time  to  time 
as  often  as  he  was  able  to  on  account  of 
the  acts  of  the  said  Inmhw  company  and  its 
said  agent  until  on  or  about  the  10th  day  of 
November,  1910,  when  the  plaintiff  in  inter- 
vention made  and  entered  into  a  subcontract 
with  the  plaintiff  herdn  and  one  Jean 
Olivets."  These  findings  are  strained  by 
the  evidence.  In  view  of  the  attendant  facts 
and  drcnmstances,  the  failure  to  perform 
the  contract  wifbin  the  time  spedfled  does 
not  i»ev6nt  a  recov^  fliereon. 

[2]  II.  The  second  point  made  by  the  ap- 
pellant is  that  the  respondent  abandoned  the 
contract  The  focts  stated  show  that  a  sub- 
contract was  executed,  and  that  the  work 
provided  for  In  the  original  contract  was 
completed  by  the  subcontractor.  The  en- 
tering Into  the  subcontract  did  not  constitute 
an  abandonm^t  A  contract  is  not  aban- 
doned when  rights  under  It  are  transferred 
to  particular  persons.  In  Watts  v.  Spencer, 
Dl  Or.  262,  94  Pac.  30,  It  Is  said:  '^There  is 
no  such  thing  as  abandonment  to  particular 
persons  or  for  a  consideration." 

The  judgment  will  thorefore  be  affirmed. 

OBOW,  a  J„  and  EDLIS^  HOBBIS,  and 
FULLBRTON,  JJ.,  concnr. 


VILLANI  V.  WAJBHINOTON  BRICK,  LIMB 
&  SDWEB  PIPD  OO. 

(Sapreme  Court  of  Wasbington.    April  4, 
1913.) 

1.  Mastek  awd  Sebvaht  <||  97,  101,  102')— 
Habtbe's  Dutt  to  Fubnish  Savi  Place  op 

WOBK. 

It  is  a  master's  duty  to  furnish  a  reason- 
ably Bafe  place  to  work,  and  guard  againBt  snch 
danger  as  would  be  sntldpated  bj  one  of  ordi- 
nary prudence. 

[I3d.  Note.— For  otber  cases,  see  Master  and 
Servant  Cent  Dig.  H  135.  163,  171,  174,  178- 
184,  IW:  Dec  Dig.  IS  97,  lOi,  m*] 

2.  Mabtbb  and  SlBVANT  (g§  223,  246*)— RiSES 
ASSCVED— CONTBIBTJTOST  NEQUQEITCE. 

While  a  servant  assames  all  the  uaaal 
risks,  he  does  not  awome  the  risks  arising  from 
a  sudden  peril  not  incident  to  his  employment 
where  he  does  not  have  time  to  exercise  the  de- 
llbuntion   which   one   of   ordinary  prudence 
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would  do  wbeii  coii£roitted  with  a  known  dan- 
fer. 

[Ei.  Note.— For  otiier  caaea.  see  Ifaater  and 
Servant,  Gent  Dto.  H  6^^.  78&-794 ;  Dec 
Di«.  H  228,  246.^ 

S.  MAsm  AND  Skbtaitf  (I  289*)— Ihjubibs 

— JUBT  QCBSnON— ASBUICED  RISE. 

In  an  action  for  injuries  to  an  employe  by 
having  his  finger  cruehed  on  an  elevator  drum 
by  the  elevator  cable  when  it  saddenly  started 
without  cause,  whether  plaintiff  who  caught 
hold  of  the  wrong  cable  acted  as  a  man  of  or- 
dinary prudence  would  have  acted  was  for  the 
Jury. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  U  1088,  1000,  1002-1132; 
Dae.  Dig-  I  280.*] 

D^rtment  1.  ApDeal  from  Snperlor 
Court,  Spokane  Coimty;  Henir  L.  KennaOt 
Judge. 

Action  by  Angelo  Yillanl  against  the  Wash- 
ington Brick,  lime  &  Sewer  Pipe  Company. 
From  a  judgment  to  plaintUE,  defendant 
appeals.  Affirmed. 

Cannon.  Ferris  ft  Swan  and  Walter  A. 
White,  all  Of  Spokane,  for  appellant  8.  A. 
Mann  and  Lndos  G.  Nash,  both  of  Sptdune, 
for  respondent 

CHADWICK,  J.  The  appellant  was  en- 
gaged in  the  manufoctnre  of  brick  near 
Clayton,  Wash.,  and  plaintiff,  with  two  oth- 
ers, was  engaged  in  mnnlng  a  push  car  from 
the  clay  pit  to  an  elevator.  The  elevator  was 
set  In  a  frame  and  operated  between  three 
floors  or  levels.  Plaintiff  and  those  with 
him  were  returning  with  an  empty  car,  and 
had  pushed  it  partly  onto  the  elevator  when 
the  car  studc  Plaintiff  was  ahead  and  the 
two  others  behind  the  car,  and  they  were 
poshing  and  hauling  when  the  elevator  start- 
ed down.  The  car  tipped  at  the  second 
level,  and  the  elevator  descended  to  the  bot- 
tom and  almost  Immediately  started  np 
again.  The  car  was  stopped  and  started  by 
a  cable  attached  to  controllers.  This  cable 
was  pulled  np  or  down  as  the  operator  de- 
sired  the  elevator  to  move.  Plaintiff  took 
hold  of  one  of  the  cables  carrying  the  ele- 
vator, and  his  finger  was  crushed  on  the 
drum  over  which  the  cable  worked. 

Plaintiff  disclaims  any  reliance  upon  the 
factory  act,  and  the  court  instructed  the 
Jury  that  he  could  not  recover  any  thing  on 
account  of  the  insufficiency  of  the  elevator 
and  equipment  The  Jury  answered  the  fol- 
lowing special  interrogatories:  "Do  you  find 
from  the  testimony  that  persons  using  an 
elevator  snch  as  the  one  in  question  usually 
and  customarily  guarded  the  drum  upon  said 
elevator?  Answer:  Yes.  Did  the  plaintiff 
know  at  all  times  prior  to  the  accident  that 
this  drum  was  not  guarded?  Answer:  Tes. 
Did  the  plaintiff  act  with  reasonable  care  In 
taking  hold  of  the  cable,  which  wound  around 
the  drum,  under  the  circumstances?  An- 
swer: Yes."  There  is  some  tMtimony  tending 
to  show  that  the  cables  could  have  been  con- 
veniently guarded.    So  that  the  only  ques- 


tion left  in  the  case  Is  whether,  under  Uie 
circumstances,  plaintiff  was  n^Ugoit  In  tftk* 

Ing  bold  of  the  wrong  cable. 

[1, 2]  It  is  the  duty  of  the  mastw  to  fur- 
nish a  reasonably  safe  place  to  woA,  and 
to  guard  against  such  dangers  as  would  be 
anticipated  by  a  man  of  ordinary  prudence. 
Upon  this  theory  plaintiff  would  not  have 
any  right  of  recovery,  for  he  la  charged  with 
the  assumption  of  all  usual  risks.  But  this 
rule  Is  not  to  be  applied  without  its  ex- 
ceptions if  the  testimony  warrants  It,  and 
that  is  that  the  servant  is  not  bound  by  it  in 
the  face  of  a  sudden  peril  not  incident  to 
his  employment  where  there  is  no  time  to 
deliberate  and  the  impulse  of  stif-preserva- 
tlon  can  be  said  to  usurp  the  Judgment  that 
a  man  of  ordinary  prudence  would  exer- 
cise when  confronted  with  a  known  dangw. 
His  Judgment  Is  to  be  measured  by  the  im- 
mediate drcnmstances.  While  there  is  much 
testimony  to  show  that  it  was  impossible  for 
the  elevator  to  stop  and  start  without  the 
Interv^tion  of  the  plaintiff  or  his  fdlow 
servants,  there  Is  still  enough  to  sustain  the 
verdict  of  the  Jury  that  it  did  start  auto- 
matically ;  that  it  was  running  away. 

[3]  If  plaintiff  In  his  extremity  took  hold 
of  the  wrong  cable.  It  is  for  the  Jury  to  say 
whether  he  acted  as  a  man  of  ordinary 
prudence  would  have  acted  under  the  same 
or  similar  circumstances.  We  think  the  ver- 
dict can  be  sustained  by  reference  to  Smith 
V.  Hewitt-Lea  Lumber  Co..  65  Wash.  867, 
IM  Pac.  661,  WllUams  v.  Ballard  Lumbar 
Co.,  41  Wash.  846,  83  Pac.  323,  Jordan  v. 
Seattle,  2(i  Wash.  61.  66  Pac.  114,  and  Cook 
V.  Chehalis  River  U  Co.,  48  Wash.  610,  84 
Pac  188. 

Affirmed. 

CROW,  C.  J.,  and  PABKEB,  MOUNT,  and 
OOSEV  JJ.,  concur. 


SUMNEB  LUMBEB  ft  SHINGLE  GO.  T. 
PACIFIC  COAST  POWBB  CO.  at  aL 

(Supreme  Court  <^  Washington.    April  8, 
1813.) 

1.  Navioabis  Waixbs  a  1*)— OBBTBDCnOV 
—Action— BmniH  of  rioor— NAVxaaun:.- 

ITT. 

The  navigability  of  streams,  or  that  they 
posaess  a  capacity  for  valuable  floatage,  is  a 
question  of  fact  which  he  who  asserts  it  must 

prove. 

[Ed.  Note.— For  otlwr  cases,  see  Navigable 
Waters.  Cent  Dig.  H  S-16;  Dec.  Dig.  1  L*] 

2.  Naviqablb  Watbbs  (|  1*)  —  Biohtb  or 
PUBUO  —  "Naviqabui  OB  Floacabu 
Steeax." 

A  "navigeble  or  floatable  stream"  Is  one 
that  in  its  natural  condition,  without  artificial 
means  or  aids,  is  susceptible  of  floating  timber 
products  from  the  forest  to  the  mill,  including 
streams  which  are  subject  to  annually  occur- 
ring freshets  of  sufficient  volume  to  float  logs 
or  shiiucle  bolts;  but  a  stream  upon  which,  be- 
tween defendant  power  company's  Intake  of  wa- 
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tor  for  a  reserroir  and  Its  tailrace  retorniu  tbs 
watar  to  the  itraaffl*  it  would  tw  Impoanbw  to 
drin  abinslc  bolts  without  men  and  teams  as- 
sisting in  breaking  ap  jams,  opening  new  cban- 
nela,  and  clearing  the  banks  and  bars,  and  re- 
quiring an  expenditure  of  money  therefor,  was 
not  a  "navigable  <»  floatable  stream." 

[Ed.  Note.— For  other  easn,  see  Navigable 
Waten,  Gent  Dig.  |i  5-16;  Dec  Dig.  |  L* 

For  other  definitions,  see  Words  and  Phrases, 
toL  6.  pp.  4676--4684;  toL  8,  p.  7728.] 

S.  Matioabu  Watus  tt.  80*)— TiTLB— BCD 

OF  Stbeam. 

The  title  to  the  bed  of  a  small  stream 
iriiicfa  is  011I7  naTi^>le  for  the  parpose  of  float- 
ing  tlmbw  Is  in  the  riparian  owner. 

[Ed.  Noto.r^or  other  case%  see  NaTlgable 
Waten,  Gent.  Die-  11  180-200;  Dee.  Dig.  i 

4.  Navioabu!  Watebs  (I  23*)  —  Ripabiah 

RiOBTB— PBIOBITT  AITD  E^TKHT. 

The  right  of  a  power  compaoy,  a  riparian 
owner,  to  ose  the  water  of  a  floatable  stream 
for  power  pnrpoaes  hj  construction  of  a  dam, 
intake,  storage  reservoir,  and  tailrace  return- 
ing the  water  to  the  stream  at  a  distance  below 
the  intake,  and  the  right  of  the  boom  company 
to  drive  sbingle  bolts,  are  correlative,  and  each 
must  use  his  right  with  due  regard  to  the  ex- 
istence and  protection  of  the  other. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Watera.  Cent  Dig.  »  100-103,  106,  108,  108- 
120,  1&,  200;  Dec.  Dig.  |  22.*] 

0.  Natigablb  Watbbs  (I  1*)^Etxdehcb  as 
TO  Navioabilut— MsAnDKB. 
That  a  stream  la  not  meandered  does  not 
of  ttseli^  establiah  its  character  as  a  navigable 
OT  nonnavigablfl  stream,  and  indicates  nothing 
more  than  diat.  In  the  opinion  of  the  officm 
ordering  the  furvay,  die  stream  was  not  navi- 
g^le. 

[Ed.  Note.— For  other  case&  aee  Navigable 
Waters,  Cent  Dig.  H  S-ieTDec  Dig.  |  L*] 

&  Watebs  aivd  Water  Oowaa  (i  52*)— Ri- 

PABIAN  RiaHTB— DUfllfimOH  OF  FLOW. 

An  nppOT  riparian  owner  is  entitled  to  a 
reasonable  use  of  the  stream,  and  any  Intermp* 
don  in  its  flow  unavoidable  by  a  reasonable  and 
proper  use  Is  permissible,  although  It  dimin- 
ishes the  natural  flow  to  the  lower  owner. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  IMg.  |  44;  Dec  Dig.  { 
62.*] 

7.  Watebs  akd  Wateb  Coubsbb  (|  ISO*)  — 
AfPEOPBIATIOn- Bbuef. 

In  this  state,  where  no  notice  of  apprf>- 
pristion  is  required  (or  taking  water  for  power 
purposes,  the  right  relates  back  to  the  first 
substantial  act  of  the  appropriator  tfx  the  ao> 
quisitlon  of  the  right,  whether  that  act  be  the 
actual  commencement  of  construction  work  or 
other  necessary  work  Incidental  thereto,  pro- 
vided that  reasonable  diligence  la  exerdsed  In 
finally  perfecting  the  appropriation. 

[Sd.  Note.- For  other  easM,  see  Waters  and 
Water  Conraes,  Dec.  Dig.  {  130.*] 

8.  Waibbb  and  Watkb  Oouesbs  0  140*)  — 

^FABIAN  RiOBTB— PBIOBITT. 

A  power  company  acquiring  all  riparian 
risits  attached  to  all  uuads  abutting  a  river  on 
either  bank  between  Its  Intake  and  tailrace,  and 
eatabUsbing  its  righte  as  an  appropriator,  is 
entitled  to  such  riparian  rights  as  ajpainst  land 
subsequently  becoming  riparian  by  reason  of  a 
change  in  uie  river's  course. 

[Ed.  Note.— For  other  cases,  see  Waten  and 
Water  Courses,  Dec  Dig.  |  140.*] 


9.  Natioablb  Watebs  Q  1*)— Btidehcb  as 

10  Fldatabiutt— Size. 

The  floatebility  of  riven  and  streams  is 
not  to  be  determined  by  their  siic^  but  by  their 
capacity  for  valuaUe  pnlilie  nae  la  dwtr  natm^ 
al  concUtion. 

[Ed.  Note.— Fw  odier  ca8e%.  see  Navigable 
Waters,  Cent  Dig.  H  ff-ieTDee.  Dig.  |  1.*] 

Department  2.  Appeal  from  Sapertcw 
Court,  Pierce  County;  Ernest  U.  Card,  Judge. 

Action  for  injunction  by  the  Sumner  Lum- 
ber &  Shingle  Company  against  the  Pacific 
Coast  Power  Company  and  others.  Judgment 
for  plalntifl,  and  d^endanta  appeaL  Revers- 
ed and  remanded,  with  directions  to  dismiss. 

James  B.  Howe,  of  Seattle,  and  Jobn  A. 

Sbackleford,  of  Tacoma,  for  appellants.  D. 

N.  Steele  and  Troy  ft  StaTdevant,  all  of 
Olympla,  for  raspondent 

MORRIS,  J.  Tt»  reflpondent  company  op- 
erates a  shinglB  near  the  month  of  tha 
Stuck  river.  In  oonnectltm  with  its  mill  It 
maintains  a  boom,  and  has  Included  In  its 
boom  plat  filed  with  the  Secretary  of  State 
all  of  the  Stack  river,  uid  the  White  river 
from  Its  union  with  the  Stock  river  Qp  be- 
yond Bnddey.  The  Padflc  Coast  Power  Com- 
pany maintidns  a  large  electelc  power  plant 
near  Dieringer.  To  obtain  water  for  generat- 
ing this  power  it  has  obtained,  through  the 
purchase  of  riparian  lands  or  the  acquire- 
ment of  watw  rights,  all  of  the  riparian 
rights  (enept  as  to  one  small  piece  that  will 
be  hereafter  referred  to)  npon  the  White  and 
Stuck  rivers  between  polnte  near  Buckley 
and  IHttlnger,  a  dlstence  of  approximately 
18  miles.  At  the  point  near  Buckley  the 
power  company  has  constructed  a  dam,  and 
by  flume  and  canal  conv^s  the  water  from 
its  Intake  to  Lake  Tappi^  which  Is  used  as 
a  reservoir  for  storage  of  the  water  for  use 
at  such  times  as  the  natnral  flow  would 
prove  Insnfllcient  for  the  purpose  required. 
From  Lake  Tapps  the  water  is  conveyed  to 
the  power  house,  and  thence,  through  a  tail- 
race,  it  finds  ite  way  Into  the  Stuck  river. 
Prior  to  the  Incorporation  of  the  power  com- 
pany on  January  17,  1908,  the  Tacoma  In- 
dustrial Company  and  the  White  River  Pow- 
er Company  bad  acquired  water  sights  and 
lands  along  the  White  river,  and  as  early  as 
1903  engineering  and  construction  work  had 
commaiced  by  one  or  the  other  of  these  com- 
panies. At  the  time  of  appellant's  incorpora- 
tion these  othOT  companies  conveyed  all  their 
rights  and  property  to  It  Appellant  then 
proceeded  with  the  developmmt  of  the  jmwer 
scheme  and  the  construction  of  ite  power 
plant,  and  op  to  the  time  of  trial  had  ex- 
pended in  crautmcdon  work  about  f5,000.- 
000;  the  plant  being  completed  In  October, 
1911.  The  respondent  was  incorporated  In 
July,  1908,  and  began  the  construction  of  ite 
mill,  which  was  completed  and  started  oper- 
ations In  October,  1908.  In  August,  1910, 
the  shingle  company  purchased  the  cedar 
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upon  a  tract  of  land  located  some  distaDce 
above  tbe  dam  and  Intake  of  the  power  com- 
pany, under  which  contract  it  waa  bound  to 
remore  the  cedar  within  three  years.  This 
land  la  referred  to  in  tbe  record  aa  tbe  St 
Paul  land.  In  Au^nist,  1911,  subsequent  to 
the  commencement  of  this  action,  the  shin- 
gle company  agreed  to  purchase  from  the 
Northern  Padflc  Railway  40  acres  of  land 
on  White  rlTer,  between  the  dam  and  Intake 
of  tbe  power  company  and  the  point  where 
tbe  water  la  returned  to  Stucb  rlvei.  Tbis 
land  Is  referred  to  as  the  Northern  Padflc 
land.  When  the  power  company  acquired  all 
the  riparian  rights  on  these  rivers  in  1908, 
this  Northern  Padflc  land  was  not  riparian 
to  either  river.  Subsequently  the  White 
river  changed  Its  course,  and  as  a  result  of 
such  change  about  250  feet  of  tbis  Northern 
Padflc  land  now  abuts  on  the  river.  This 
action  was  commenced  by  tbe  sblngle  com- 
pany to  enjoin  the  power  company  from 
maintaining  Its  dam  and  diverting  tbe  waters 
of  White  river  at  Its  intake,  alleging  that 
such  diversion  would  destroy  the  two  rivers 
as  a  water  highway  and  prevent  the  shingle 
company  from  getting  Its  timber  or  that  of 
others  to  its  mill,  and  destroy  its  business  as 
a  booming  company.  The  court  below  grant- 
ed such  an  injunction,  and  the  power  com- 
pany has  appealed. 

The  appeal  presents  only  questions  of  law; 
all  the  material  facts  being  conceded.  In  de- 
termining the  respective  rights  of  these  par- 
ties to  tbe  rivers  and  the  use  of  their  wa- 
ters, tbe  first  point  to  be  dedded  la  the  char- 
acter of  these  two  rivers.  They  are  prac- 
tically one  river,  and  will  be  treated  as  such. 
Respondent  company  made  Its  first  drive  in 
September,  1908,  since  which  time  it  has 
made  14  drives  from  points  below  appel- 
lant's Intake  and  4  drives  from  above  the 
Intake.  In  order  to  make  these  drives,  it 
has  expeqded  about  ^700  in  improving  tbe 
river  for  flrlvlng  purposes,  in  removing  boul- 
ders and  other  obstructions,  making  new 
chnnnelB,  and  other  like  work.  There  Ifi 
much  testimony  in  the  record  as  to  whether 
it  la  possible  to  make  a  drive  without  the 
use  of  the  banks.  It  being  conceded,  as  we 
understand  It,  that  such  drives  could  not 
be  made  without  using  the  bed  of  the  stream; 
and,  while  there  Is  no  dispute  as  to  the  fact 
that  no  drive  has  been  made  without  the 
use  of  tbe  banks,  tbe  lower  court  seemed  Im- 
pressed with  the  opinions  of  witnesses  that 
It  could  be  done,  and  found  "that  In  driving 
sblngle  bolts  down  the  said  rivers  to  plain- 
tiCTs  mill  drivers  have  been  accustomed  to 
frequently  go  upon  the  banks  of  the  streams 
above  the  line  of  high-water  mark,  but  that 
It  la  not  necessary  so  to  do,  although  It  is 
necessary  In  driving  on  the  said  streams 
for  the  drivers  to  go  upon  the  bed  of  the 
streams."  Whether  or  not  a  drive  could  be 
made  without  the  use  of  the  banks,  we  are 
unable  to  say.  We  tblnk  It  la  better  to  take 


tlfe  facta  as  they  appear,  rather  than  tbe 
opinions  of  witnesses,  givoi  for  the  purposes 
of  obtaining  or  defeating  r^lef  in  litiga- 
tion. It  is  clear,  however,  that  It  would  be 
Impossible  to  drive  these  rivers  without  men 
and  teams  assisting  In  breaking  up  Jams, 
opening  up  new  channels,  and  keeping  the 
bolts  from  lodging  on  the  banks  and  bars. 
We  not  only  have  the  evidence  of  witnesses 
as  to  what  was  done,  but,  through  the  me- 
dium of  about  200  pidnres,  we  have  been 
able  to  get  a  fair  view  of  the  dlfllcultieB  en- 
countered and  the  obstacles  overcome  in 
making  a  driv&  It  Is  apparoit  that.  If  de- 
pendency was  had  upon  the  natural  condi- 
tion of  these  streams,  few.  If  any,  shingle 
bolts  would  ever  reach  respondent's  mill. 
The  river  is  a  gladal  stream,  subject  to  ma- 
terial variation  during  each  summer  day  on 
account  of  the  gladal  tide.  A  chart  show- 
ing the  flow  is  In  tbe  record.  From  this 
chart  it  appears  that  it  is  not  an  unusual 
thing  for  the  flow  to  Increase  or  diminish 
nearly  100  per  cent  within  a  day  or  two. 
The  result  of  this  Intermittent  flow  la  that 
the  twits  are  lodged  all  over  the  bed  of  the 
river,  which,  on  account  of  numerous  past 
floods  and  erosions,  averages  nearly  100  feet, 
and  require  constant  handliag  to  keep  them 
in  tbe  drive. 

[t-S]  The  navigability  of  streams,  or  that 
they  possess  a  capadty  for  valuable  float- 
age. Is  a  question  of  fact  and  he  wbo  asserts 
It  must  prove  It  To  t>e  navigable  or  float- 
able in  law,  the  stream  must  possess  such 
characteristic  In  its  natural  state.  If  arti- 
ficial means  or  aids  are  necessary  In  making 
use  of  the  stream  to  float  timber,  the  stream 
is  not  floatable.  This  rule  was  flrst  announc- 
ed by  this  court  In  East  Hoqulam  Boom  Co. 
V.  Neeson,  20  Wash.  142,  54  Pac.  1001.  where 
It  was  said:  "It  la  well  settled  that  a  stream 
which  can  only  be  made  navigable  or  float- 
able by  artificial  means  Is  not  a  pabllc  high- 
way." The  same  rule  was  announced  In 
Griffith  V.  Holman,  23  Wash.  347,  63  Pac. 
2S0,  64  L.  B.  A.  ITS,  83  Am.  St  Rep.  821. 
In  Watklns  v.  Dorrla,  24  Wash.  636,  64  Pac 
840,  M  li.  R.  A.  199,  a  new  element  of  float- 
ability  was  announced  in  holding  that  streams 
which  can,  during  annually  recurring  fresh- 
ets, be  used  profitably  for  the  floating  of 
logs  must  be  held  to  be  public  highways  for 
such  purposes;  that,  while  In  such  streams 
the  title  to  the  beds  might  be  in  the  riparian 
owner,  such  title  was  subject  to  an  easement 
in  tbe  pabllc  to  use  the  stream  tot  fioatlng 
logs  and  timber  products;  and*  while  sodi 
use  aa  a  public  hlghvray  could  not  be  denied, 
tbe  easement  was  confined  to  the  stream, 
and  neither  the  banks  nor  the  soil  In  such  a 
stream  aa  the  one  thm  being  considered 
could  be  used  as  an  aid  to  floatablllty  with- 
out the  landowner's  consent,  or  right  obtain- 
ed by  operation  of  law.  We  next  had  oc- 
casion to  rule  on  this  same  question  In  Mon- 
roe Mill  Ga  V.  Meuzel,  S6  Wash.  487,  77  Pac. 
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818, 70  L.  B.  A.  272, 102  Am.  StReix  806,  and, 
foUowlng  WalUiis  t.  DwtIb.  It  warn  held  tbat 
a  atnam  wbidi.  In  Us  aatnzml  BtatB,  !■  ca- 
pable of  floattns  sUngle  bolts  after  beavy 
rains  and  daring  freaheta,  wtilch  occur  with 
periodic  regularity  In  the  i^rlng  and  fall  of 
each  year,  without  the  storage  of  water  by 
dam  la  a  navigable  etream  for  the  pnrixwe 
of  floaUng  shingle  bolts  and  other  timber 
l^ndncta.  Aa  determining  that  such  a  rule 
was  In  this  state  one  of  necessity,  It  was 
there  said:  "The  reasons  leading  to  the  h<M- 
Ing  In  this  state  and  others,  where  the  ttm- 
ber  Industry  Is  Important,  that  streams  which 
are  navigable  In  fact  for  the  floatage  of  tim- 
ber to  market  shall  be  public  highways  for 
that  purpose  are  founded  upon  commercial 
convenience  and  necessity,  because  of  the 
enrlronment  of  the  Industry.  Much  of  the 
timber  grows  In  the  mountains,  also  upon 
the  foothills,  and  In  other  localities  which 
are  inaccessible  by  means  of  transportation 
facilities  without  great  expense.  Nature,  has, 
however,  provided  numerous  streams  which 
flow  out  from  these  timber  centers,  and 
which  are  available  highways  for  the  car- 
riage of  the  timber  to  market  In  a  locality 
so  situated  it  seems  reasMiable  that  these 
highways  should  be  used  for  such  purposes. 
It  Is  true  the  majority  of  these  streams,  be- 
ing unmeandered,  pass  over  private  property, 
and  their  beds  are  owned  by  the  adjacent 
landowner^  But  the  lands  are  naturally  bur- 
dened. If  it  be  a  burden,  by  the  streams  them- 
selves, with  their  deflned  banks  and  flowing 
water,  and  it  la  not  an  additional  burden  to 
the  landowner  for  the  timber  product  to  float 
along  with  the  already  running  water,  pro- 
vided it  is  BO  done  as  not  to  damage  his  land. 
Hla  rights  in  the  latter  particular  must,  how- 
ever, be  strictly  and  carefully  guarded.  Un- 
der the  former  decisions  of  this  court,  and 
for  the  further  reasons  herein  assigned,  the 
court .  did  not  err  In  holding  that  Woods 
creek  la  a  navigable  stream  for  the  floatage 
of  shingle  bolts."  To  which  was  added  later 
on  in  the  opinion:  "We  believe  we  went  as 
far  as  we  should  go  in  the  interest  of  public 
convenience  when  we  held,  in  Watklns  v. 
Dorris,  supra,  that  private  landowners  hold 
the  bed  of  unmeandered  stream^  subject  to 
the  easement  of  driving  timber  products  over 
the  land.  But  we  tried  to  make  it  clear  in 
that  case  that  the  timber  driver  must  conflne 
himself  and  his  operations  to  the  highway 
itself,  the  bed  of  the  stream,  until  the  land- 
owner consents  to  the  nse  of  the  banks,  or 
until  the  right  to  their  use  has  been  acquired 
In  a  lawful  manner.  If  more  emphatic  state- 
ment of  that  rule  Is  necessary,  we  now  wish 
to  be  understood  as  making  it,  with  all  need- 
ed emphasis.  The  fundamental  principle  of 
right  In  the  landowner  to  control  his  own 
premises,  outside  of  the  bed  of  the  stream, 
must  not  be  violated." 

The  navigability  of  a  stream  that  will 
float  timber  products  during  natural  freshets 


was  next  determined  In  ^te  ex  leL  U.  T. 
Timber  Oa  t.  Superior  CJourt,  60  Wash.  198, 
110  Fuc  1017,  and  the  prevtoos  eaaea  follow- 
ed. It  was,  however,  said  In  that  case  that 
the  fact  that  the  use  of  the  shores  added  to 
the  convenience  of  driving  the  timber  did 
not  affect  the  question  of  the  natural  navi- 
gable capadty  tst  the  stream,  quoting  from 
Olson  T.  Merrill,  42  Wis.  203:  "A  stream  is 
none  the  less  navigable  because  persons  using 
it  are  induced  by  convenience  to  prefer  un- 
lawful to  lawful  means  In  aid  of  the  use." 
That  It  was  not  Intended  to  depart  from  the 
rule  of  the  inrior  cases  Is  evident  from  what 
Is  next  said:  "Where  the  use  of  the  shore 
rights  is  reqnired  to  facilitate  the  driving  of 
logs,  they  must  be  acquired  by  [urlvate  treaty 
or  by  condemnation."  Our  latest  statements 
of  the  rights  as  to  the  banks  and  beds  of 
these  small  streams  Is  found  In  Berryman  v. 
Bast  Hoqulam  Boom  &  Logging  Ca,  68  Wash. 
657,  124  Pac.  130,  where  it  was  held  that  the 
right  to  damage  riparian  lands  by  splash 
dams  could  be  acquired  by  prescription,  but 
if  not  so  acquired  "persons  have  no  right  to 
use  or  interfere  with  the  beds  or  banks  of  a 
stream  without  the  riparian  owner's  con- 
sent" 

From  these  decisions  It  can  be  gathered 
that  the  present  rule  In  this  state  is  that  a 
navigable  or  floatable  stream  Is  one  that  in 
its  natural  condition,  without  artificial  means 
or  aids,  Is  susceptible  of  floating  timber  prod- 
ucts from  the  forest  to  the  mill,  and  that 
streams  which  are  subject  to  annually  oc- 
curring freshets  of  sufficient  volume  to  float 
logs  or  shingle  bolts  are  considered  floatable 
in  their  natural  condition,  and  that  aa  be- 
tween the  riparian  owner  and  the  timber 
driver  the  driver  must  confine  himself  to  the 
stream  Itself,  and  cannot  make  use  of  the 
banks  until  the  rl^t  to  such  use  is  obtained 
by  grant,  prescription,  or  eminent  domain. 
That  such  Is  the  rule  in  other  states,  where 
the  law  bas  been  molded  to  fit  natural  con- 
ditions and  necessities  as  referred  to  in  Mon- 
roe Mill  Go.  V.  Menzel,  supra,  is  apparent 
from  the  foUowli^  •  cases:  Carlson  v.  St 
Louis  River  Dam  &  Imp.  Co..  78  Minn.  128, 
75  N.  W.  1044,  41  L.  R.  A.  371,  and  note  72 
Am.  St  Rep^  610;  Moore  v.  Sanbome,  2 
Mich.  618,  59  Am.  Dec.  200 ;  Brown  v.  Chad- 
bourne,  81  Me.  9,  50  Am.  Dea  641;  Treat  v. 
Lord,  42  Ma  662,  66  Am.  Dec.  298;  Pearson 
V.  Rolfe,  76  Me.  380,  where  It  Is  said:  '-Tbe 
log  driver  takes  the  waters.as  they  run,  and 
the  bed  over  which  they  flow  as  nature  pro- 
vides. Nor  has  any  person  the  right  unless 
upon  his  own  land,  or  under  legislative  grant 
bo  improve  its  navigation.  *  •  •  It  Is 
settled  in  this  state  that  the  riparian  owner 
owns  the  bed  of  the  river  to  the  middle  of  the 
stream.  He  owns  all  the  rocks  and  natural 
barriers  In  It  He  owns  all  but  the  public 
right  of  passage.  The  right  of  passage  does 
not  Include  any  right  to  meddle  with  the 
rocks  or  soil  in  the  bed      the  river.**  In 
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Thunder  Bay  Blrcr  Booming  Co.  v.  Speechly, 
81  Ulch.  886,  18  Am.  Rep.  184,  In  dlscundng 
the  Hune  reUtlTe  rights,  it  Is  said  the  right 
of  the  imbUc  In  a  navigable  or  floatable 
stream  Is  a  right  only  to  the  streftm  "in  Its 
natural  state  and  ordinary  capadty.**  and 
that  those  terms  indnde  periodical  floctoa- 
tlons  In  the  volume  and  bedght  of  the  water 
''recurring  as  regularly  as  the  seuoDB,"  and 
that  "any  attempt  to  create  capacity  at  other 
times  at  the  expense  of  private  Interests  can 
be  Justified  only  on  an  assessment  and  pay- 
ment of  compensation."  In  Haines  v.  Hall, 
17  Or.  160,  20  Pac.  831,  8  U  6.  A-  609,  we 
find  a  similar  condition  to  that  -shown  In  this 
record.  In  order  to  drive  the  logs  down  the 
stream,  men  were  employed  and  stationed 
along  the  bank  with  cant  hooks  and  other 
appliances  to  prevent  the  logs  from  lodging, 
and  to  roll  them  back  into  the  stream,  drag 
them  over  gravel  bars,  turn  them  around 
bends,  break  jams,  etc.  In  dealing  with  this 
situation  the  court  said:  "A  stream  that 
cannot  be  used  without  employing  the  means 
and  appliances  which  the  appellant  made  use 
o^  In  order  to  float  his  logs  down  this  one, 
certainly  ought  not  to  be  r^rded  as  a  pub- 
lic highway  for  any  purpose."  In  Felger  t. 
Robinson,  S  Or.  465,  the  court  makes  use  of 
this  language:  "Any  stream  In  which  logs 
wlU  go  by  the  force  <tf  the  water  Is  navi- 
gable." Kamm  t.  Normand,  00  Or.  ^  91 
Paa  448,  U  U  B.  A.  (N.  8.)  290^  m  Am.  St 
tas,  alter  reviewing  numerous  author^ 
itles,  reaches  the  same  conciuBion. 

[4]  rollowing  the  rule  as  estahUshed  by 
these  authorities  and  many  others  examined, 
but  not  dted,  we  reach  the  conclusion  that 
this  liver,  between  the  liUftfcb  and  tallrace  of 
the  appellant,  Is  not  a  navigable  or  floatable 
stream.  If  we  should  aniunmce  a  different 
condiudon  and  hold  that  St  was  floatable,  the 
right  of  reQMmdoit  to  make  such  use  of  It 
would  not  be  superior  to  appellant's  right  as 
a  riparian  owner  to  use  the  water  for  power 
purposes.  In  such  a  case  the  rights  would 
be  correlative,  and  each  must  use  his  right 
with  due  regard  to  the  existence  and  protec- 
tion of  the  other.  Mlddleton  v.  Flat  River 
Boom  Co.,  27  Mich.  633 ;  Buchanan  v.  Orand 
River  Co.,  48  Mich.  864.  12  N.  W.  490;  White 
River  Log  ft  Boom  Co.  v.  N^son,  45  Mich. 
578,  8  N.  W.  587,  909.  So  that  even  under 
such  a  holding  we  could  not  sustain  the  low- 
er court  in  enjoining  the  amtellant  from  Its 
use  of  the  water. 

{I]  Stock  river  is  not  meandered,  while 
White  river  Is  meandered  only  upon  the 
right  bank.  That  a  stream  is  not  meandered 
does  not,  of  Itself,  establish  its  character  as  a 
navigable  or  nonnavlgable  stream.  It  would 
Indicate  nothing  more  than  that.  In  the  opin- 
ion of  the  officers  ordering  or  making  the 
survey,  the  stream  was  not  navigable.  Grlf- 
Sth  V.  Holman,  23  Wash.  347,  63  Pac.  239, 
54  l4  a.  A.  178, 88  Am.  St  Sep.  821;  Lovnu- 


dale  T.  Grays  Harbor  Boom  Oo.,  21  Waah. 
042,  S8  Faci  063. 

Respondoit  cmtenda  that  It  has  riparian 
rights  under  Its  ownership  of  the  timber  on 
the  8t  Paul  land  above  the  Intake.  It  has, 
however,  no  owner^ilp  In  those  lands,  hav- 
ing'acquired  only  the  right  to  remove  the 
cedar  tinri)er  thwefrom.  Ai^Ilanf  s  use  of 
the  watw  in  no  way  Infringes  upon  any  rl* 
parlan  right  attaching  to  these  hutds,  nor  In- 
terferes to  any  extent  with  the  flow  of  wa- 
ter to  which  the  land  itself  is  entitled  by  rea- 
son of  its  riparian  situation.  Ndtber  does  It 
appear  to  us  that  respondent's  rU>arlan  rights 
below  the  tallrace  are  In  any  way  Interfered 
with.  It  contendfl  that  aK>eUant,  as  an  up- 
per riparian  owner,  has-  no  rUrht  to  disturb 
the  flow  at  the  river  In  any  manner  so  as  to 
increase  or  dimlnlah  the  flow  at  any  particu- 
lar time,  dtlng  Cooley  on  Torta,  094;  that 
It  Is  an  unreasonable  detention  ot  waters  to 
gather  It  into  reservoirs  and  discharge  it  oc- 
casionally In  order  to  Increase  the  natural 
flow.  Referring  to  the  language  of  the  en- 
tire section  from  which  this  citation  Is  taken, 
we  find  that,  while  It  sets  forth  the  general 
rule  that  each  riparian  owner  Is  entitled  to 
the  steady  flow  of  the  stream  according  to 
its  natural  flow,  It  also  adds  that  to  apply 
this  rule  strictly  would  be  to  preclude  the 
best  use  of  flowing  waters,  and  where  pow& 
Is  desired  the  rule  must  yield  to  the  necessity 
of  gathering  the  water  Into  reservoirs,  and 
that  such  use  Is  a  proper  and  lawful  use 
when  made  in  good  faith  and  for  a  useful 
purpose,  with  as  little  Interference  with  the 
rights  of  other  proprietors  as  is  reasonably 
practicable  under  the  circumstances,  and  that 
for  this  purpose  It  Is  not  unreasonable  nor 
unlawful  to  detain  surplus  water  not  used 
In. the  wet  season  and  discharge  it  in  proper 
quautlties  In  the  dry  season.  We  have  before 
referred  to  the  fluctuations  In  the  natural 
flow  of  these  streams.  We  think  it  Is  estab- 
lished by  this  record  that,  whUe  appellant 
was  feeding  its  reservoir,  there  was  an  inter- 
ference with  the  flow  past  respondent's  ri- 
parian lands;  that  since  the  plant  has  been 
completed  the  flow  of  the  water  has  been 
eQualized  below  the  tallrace,  and  no  intwn^ 
tlons  to  speak  of  have  occurred. 

[«]  Neither  do  we  think  It  Is  the  law  that 
there  can  be  no  diminution  whatever  to  the 
natural  flow  of  the  stream  to  the  lower  own- 
er In  the  use  made  by  the  upper  owner.  Sudi 
a  rule  would  deny  the  upper  owner  any  val- 
uable use  of  the  water.  Kach  owner  Is  en- 
titled to  a  reasonable  use,  and  any  interrup- 
tion In  the  flow  unavoidable  by  a  reasonable 
and  proper  use  Is  permissible^  McEvoy  v. 
Taylor,  66  Wash.  357,  105  Pac.  851,  26  L.  R. 
A.  (N.  S.)  222 ;  Dumont  v.  Kellogg,  29  Mich, 
420,  18  AnL  Rep.  102;  Red  River  MUls  v. 
Wright,  30  Minn.  249,  10  N.  W.  107,  44  Am. 
Rep.  194. 

[7, 1]  The  next  question  to  be  determined 
Is  whether  the  Northern  Pacific  land  is  en* 
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titled  to  itparlaa  rights  as  against  appellant 
At  tbe  time  appellant  acquired  Its  rights  on 
the  river  this  40-acre  tract  did  not  abut  upon 
tbe  river.  The  rights  acquired  by  appellant 
Included  all  riparian  rights  attaching  to  all 
lands  abutting  the  river  on  either  bank,  be- 
tween Its  Intake  and  tallrace.  Subsequently 
the  "river  changed  its  course,  and  at  the  time 
ot  the  trial  ran  across  one  end  of  the  4f>  toi 
ft  distance  of  about  250  feet  Respondent 
contends  that  the  rule  applicable  to  gradual 
erosion  on  one  bank  and  gradual  accretion 
on  the  other  should  be  aM>lled.  While  that 
rule  Is  well  established.  It  does  not  seem  to 
us  that  it  is  a  proper  one  wher^  to  meas- 
ure these  water  rights.  Aiq;idlant,  onder 
tbe  doctrine  of  relation,  became  possessed  of 
tbe  right  to  the  use  of  the  water  in  this  riv* 
er  in  January,  1908.  Its  rights  as  an  appro- 
prtator  then  became  fixed  and  established, 
and  are  superior  to  the  rights  of  respondent 
u  the  owner  of  land  becoming  riparian  sub- 
sequent to  that  appropriation.  In  states  such 
as  ours,  where  no  notice  of  appropriation  is 
required  for  taking  water  for  power  purpos- 
es, the  ri^t  rdates  ba(±  to  tbe  first  sub- 
stantial act  of  the  amvoprlator  for  the  ac- 
qaisltl<m  of  tbe  right,  whether  tiiat  act  be 
the  actual  oommenoement  of  coutmctlon 
work  or  other  necessary  work  Inddeid  there- 
to^ provided  always  that  reasonable  diligrace 
is  exercised  In  finally  perfecting  the  appro- 
inriatlon.  Kinney  on  Irrigation  and  Water 
Rights,  I  747,  where  Uils  rule  is  announced 
and  the  supporting  cases  cited.  Respondent 
attadcs  the  diligence  of  appellant  in  proceed- 
ing with  its  work;  but,  without  referring  to 
the  evidence  whidi  leads  us  to  a  different 
conclusion,  we  think  it  abundantly  appears 
that,  for  a  work  of  such  magnitude,  appel- 
lant proceeded  with  all  proper  dUIgenee,  and 
that  at  no  time  firom  its  first  adoption  of  Its 
plan  to  the  final  completion  of  the  plant  so 
far  as  tbta  record  discloses,  can  it  be  said 
there  is  any  act,  or  the  lack  of  any  act,  on 
tbe  part  of  appellant  that  would  indicate 
any  abandcHUnent  or  desire  to  unnecessarily 
prolong  its  construction  work.  We  therefore 
hold  that  appellant's  rights  as  a  prior  appro- 
priator  are  superior  to  the  rights  obtained  by 
respondent  by  reason  of  the  Northern  Padflc 
land  becoming  riparian.  There  is  no  ques- 
tion submitted  by  this  appeal  as  to  the  floata- 
Ulity  of  these  rivers  during  annually  recur- 
ring freshets.  In  fact  it  is  conceded  that 
if  floatable  at  all,  they  are  only  so  during  tbe 
summer  months,  and  that  during  the  winter 
months  or  other  times  when  the  streams  are 
subject  to  fre^ets  or  high  water  It  is  Im- 
practicable, if  not  impossible,  to  drive  shingle 
bolts,  as  the  current  is  so  swift  the  bolts  will, 
to  use  the  expression  of  one  witness,  "du(^" 
the  boom  and  pass  beyond  it 

In  dtlng  other  cases  from  our  own  state 
we  should  have  referred  to  tbe  case  of  Kala- 
ma  Electric  Light  &  Power  Co.  v.  Kalama 


Driving  Co.,  48  Wash.  612,  M  Pac.  469.  125 
Am.  St  Rep.  948,  22  L.  R.  A.  (N.  S.)  641, 
which,  as  here,  was  a  contest  between  a  pow- 
er company,  claiming  the  right  to  the  use  of 
tbe  water  as  a  riparian  owner  and  prior  ap- 
propriator,  and  a  driving  company,  claiming 
the  right  to  create  artlfldal  freshets  by 
means  of  splash  dams  upon  which  to  drive 
logs  daring  seasons  when  the  natnral  flow  of 
the  stream  was  Insuftlefent  That  case  dif- 
fers from  this,  In  that  it  was  there  hdd  that 
because  of  the  stream  being  floatable  at  times 
of  natural  recurring  freshets,  it  was  naviga- 
ble. The  driving  company  also  had  the  right 
to  construct  dams  and  gather  water  for  ar- 
tificial flows.  The  rule  ftnnoonced  was  that 
the  power  company,  as  s  riparian  owner  and 
prior  appropriator,  bad  the  suiierior  right  to 
water  for  power  purposes,  and  could  enjoin 
the  driving  convany  from  retarding  the  fiow 
of  tbe  stream  in  order  to  gather  the  water  in 
its  dams  for  the  purpose  of  creating  artificial 
siOasbes.  Wblle  the  facts  are  not  paralld, 
the  iwlnciide  upon  which  the  decision  rested 
— the  superior  rights  of  the  riparian  owner 
and  ^lior  appropriator— Is  Taluable  In  deter- 
mining tlie  riglUs  submitted  by  this  appeal. 

LI]  Counsel  Stor  respondent;  in  his  argu- 
m^t  called  attentl<ui  to  tbe  taxt  that  a 
number  of  streams  In  this  states  smaller  than 
White  river,  have  been  held  floatable.  This 
may  be  true.  Xhe  floatabUity  of  rivers  and 
streams  is,  however,  not  to  be  determined  hy 
their  siae^  but  by  their  capacity  for  valnable 
public  nse  la  thdr  natural  condittm,  irre- 
spective of  their  siae.  The  xi^t  to  the  use 
of  the  waters  of  these  rivers  for  booming  and 
driving  purposes  Is  sought  by  respondent 
principally,  if  not  fflitlrely.  for  its  own  use  in 
bringing  shingle  bolts  to  Its  mill.  While  it 
has  the  power,  under  its  incorporation,  to  act 
in  such  capadty  for  the  public,  it  never  has 
done  so,  but  has  confined  Its  operations  to 
driving  and  booming  shingle  bolts  Intended 
for  Its  own  mUL  These  f&cts  are  worthy  of 
mention  only  in  suggesting  that  in  so  far  as 
the 'public  use  or  benefit  Is  affected,  the  use 
of  the  water  of  these  rivers  as  desired  by 
appellant  serves  a  great  public  need,  while 
that  of  respondent  is.  In  effect  for  its  own 
private  use. 

Tbe  Judgment  is  reversed  and  the  cause  re- 
manded, with  instructions  to  dismiss. 

MOUNT,  MAIN.  ELLIS,  and  FULLER- 
TON,  JJ.,  concur. 


In  re  LEARY  AVE.  IN  GITT  OT  SEATTLE. 

(Suprane  Court  of  Washington.    April  7, 
1913.) 

1.  MUITICIPAL  COBPOBATXOnS  (f  811*)— PUB- 
LIC lUPBOVEiaNTB  —  PBKUHIHABT  OBDI- 
N  ANCBS— AUBN  DMKnT. 

Under  Kern.  &  BaL  Code,  i  7769,  prorld- 

ing  that  when  a  city  shall  desire  to  coademD  or 
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damace  land,  it  ahaU  provlda  therefor  ordi- 
nance, and  that,  anlen  such  ordinance  shall 
provide  that  the  ImproTenKot  ahall  be  paid  for 
wholly  or  in  part  oy  special  asBessment  upon 
property  benefited,  compeniation  therefor  ahall 
D«  made  from  the  general  fonda  of  the  city, 
and  aection  T790,  providiox  that  It  ihall  be  the 
doty  of  the  eminent  domeJn  commiuionen  to 
examine  the  locality  where  the  improvement  1> 
proposed  to  be  made  and  the  property  which 
will  be  especially  benefited  thereby,  and  to  es- 
timate what  proportion  of  the  total  cost  will 
be  of  benefit  to  the  public  and  what  proportion 
a  benefit  to  the  property  to  be  benefited  and 
apportion  the  cost  accordinsly,  but  that  the  teg- 
iuatiTe  body  of  the  dty  may.  In  the  ordinance 
Initiatinc  the  improvement,  establish  an  assess- 
ment district  which  sfaatl  be  conclusive  on  tbe 
commissioners,  an  ordinance  initiating  an  im- 
provement and  defining  the  assessment  district 
could  be  afterwards  amended  so  as  to  leave  tbe 
determination  of  the  property  benefited  by  the 
improvement  to  the  eminent  domain  commis- 
sion, since  ordinances  providing  for  public  im- 
provements may  be  amended  so  long  as  vested 
rights  of  individuals  are  not  adversely  affected, 
and  tbe  only  vested  right  of  a  person  whose 
property  is  assessed  for  the  improvement  is  the 
right  to  notice  of  the  aaseHinent  and  to  an  op- 
portunity to  be  heard,  which  was  not  affected 
by  such  amendment. 

[Ed.  Note.— For  otiier  cases,  see  Mnnidpal 
C^wrattona,  Cent  Dig.  U  823,  826;  Dec  TXg. 

2.  HUNIOIPAL  COIPOBATION0  (|  323*)— PUB- 
LIC lUPBOTKKBNm— PbKUMINABT  PbOGKID- 
INGS—RlOBTS  or  PBBSONa  AsaEsaED. 

While  owners  of  property  liable  to  be  aa- 
sessed  for  a  contemplated  improvement  may 
have  a  natural  right  to  peaceably  aasemble  and 
protest  against  the  improvement  they  have  no 
absolute  right  to  have  their  protest  granted  or 
to  maintain  an  action  or  proceeding  in  the 
courts  if  the  protest  is  not  granted. 

[Ed.  Not&— F(w  otlier  cases,  see  Hunidpal 
Coi^atlona,  Cent  EMg;  H  842-«46;  Dec  Dig. 

3.  Eminent  Domain  (f  178*)— Pabtibs— Pttb- 

UC  lUPBOVEMENTS— PbELIMINABT  PbOCSED- 

iNos--RroH'ra  of  Pebsons  Assessed. 

An  owner  of  property  liable  to  be  ansessed 
for  a  public  improvement  has  no  l^al  right  to 
appear  by  counsel  in  the  trial  of  the  condemna- 
tion cases  against  tbe  persons  whose  property 
will  be  taken  or  damaged  by  tiie  Improvement; 
the  duty  of  conducting  such  proceedings  de- 
volving upon  the  city. 

(Ed.  Note— For  other  caaes,  see  Bmioant  t>o> 
main,  Cent  Dig.  H  479,  484r-lS7;  Vac  Dig. 
S  178.*] 

4.  Municipal  Coepobations  (|  311*)— Pub- 
lic Impboveuentb  —  Pbeuminabt  Ordi- 
nances—Amendment. 

Where  the  section  of  an  ordinance  initiat- 
ing a  public  improvement  which  provided  that 
the  coat  should  be  paid  by  special  assessment 
upon  an  assessment  district  therein  described 
was  thereafter  repealed,  thus  leaving  such  cost 
to  be  paid  by  the  city,  an  ordinance  amending 
such  teotlon  by  making  it  provide  for  the  pay- 
ment of  the  cost  by  special  assessment  upon 
property  specially  benefited  was  not  Invalid  oo 
the  ground  that  there  was  no  section  on  which 
the  amendment  could  operate  owing  to  the  pre- 
vioDs  repeal  of  that  section,  since  llie  ordinance 
could  be  amended  by  adding  an  additional  sec- 
tion, which  was  all  that  the  ameiadmeDt  did  in 
effect 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporationa,  Cent  Dig.  H  828.  825 ;  Dec  Dig. 
8  311.*] 


Department  2.  Appeal  from  Saperlor  Coart, 
King  Coonty;   Eeimeth  Maefclntosh,  Jadg& 

Proceeding  by  tbe  City  of  Seattle  to  con- 
demn private  property  for  the  laying  off, 
opening,  widening,  extending,  and  establlab- 
ing  of  Leary  avenue  In  the  city  of  Seattle, 
and  changing  and  establlahing  of  the  grades, 
and  grading  and  regrading  thereof,  as  pro- 
vided for  and  specified  In  Ordinance  No. 
21308  of  said  dty,  approved  July  2,  1909. 
From  an  order  setting  aside  an  assessment' 
of  benefits  and  directing  a  new  assessment, - 
tbe  city  appeals,  and  from  a  part  thereof 
certain  property  owners  file  cross-appeal.: 
Reversed  and  remanded,  with  Inatmctlons. 

James  B.  Bradford,  O.  B.  White,  and  M.  8.' 
Good,  all  of  Seattle^  for  appellant  Farrell, 
Kane  ft  Stratton,  Kerr  A  McCotd,  and  T.  F. 
Bevington,  all  of  Seattle,  for  reopondents. 

FUIXERTON.  J.  In  June,  1000,  the  cU? 
council  of  the  dt7  of  Seattle,  Ordinance 
No.  21303  duly  enacted  and  annroved,  pro- 
vided f6r  the  establishment  of  a  public  street 
and  highway  to  be  known  as  Leary  avenue. 
The  highway  ae  laid  out  began  In  the  north- 
erly part  of  the  dty  and  extended  In  a 
southeasterly  direction  to  a  connection  with 
certain  other  prludpal  highways  theretofore' 
established  by  the  dty ;  the  purpose  of  the 
highway  bdng  to  furnish  the  residents  of 
the  part  of  the  dty  through  whidi  It  extended 
a  more  direct  route  on  better  grades  to  and 
from  the  bnsinees  center  of  the  dty  than  the 
existing  streets  afforded  them.  The  ordi- 
nance prescribed  tbe  width  of  the  proposed 
street,  and  established  tbe  gradra  thereon. 
As  laid  out  the  street  extended  in  );>art  along 
and  across  existing  streets  and  highways, 
some  of  which  were  required  to  be  widened 
and  the  established  grades  thereon  to  be 
changed  to  make  them  conform  to  the  re- 
qulremoits  of  the  new  street,  and  extended 
In  part  across  lands  in  private  ownership 
which  had  theretofore  been  laid  out  and  plat- 
ted Into  lots  and  blocks.  The  ordinance  also 
directed  that  condemnation  proceedings  be 
begun  to  acquire  the  necessary  right  of  way,  i 
and  to  ascertain  the  amount  of  damages  tbe^ 
construction  of  the  highway  would  entail 
upon  holders  of  property  taken  and  damaged 
by  Its  construction.  Proceedings  for  that 
purpose  were  thereafter  begun  and  prosecut- 
ed to  a  conclusion  by  the  corporation  counsel, 
terminating  In  Judgments  In  favor  of  such 
property  holders,  totaling  $351,000;  the  Judg- 
ments being  entered  on  January  17,  1911. 

Section  6  of  the  ordinance  provided:  "That 
the  improvement  provided  for  In  this  ordl- ' 
nance  be  paid  for  by  special  assessment  upon 
property  specially  benefited,  Included  in  the 
following  described  district:  [Describing  It] 
Any  part  of  the  costs  of  said  improvement 
that  Is  not  finally  assessed  against  the  prop- 
erty Included  in  tbe  above  described  district 
shall  be  paid  from  tbe  general  fund  of  tbe 
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dtr  of  SeatUe."  On  Febrnarr  10.  19U,  the 
dty  council  passed  Ordinance  Mo.  re- 
pealing section  6  above  quoted.  On  April  6, 
1911.  it  passed  OMlnance  No.  20898,  repeal- 
ing Ordinance  No.  26450,  the  r^ieallng  ordi- 
nance. On  Mar  22,  1911,  It  passed  an  ordi- 
nance ammdlnr  section  5  of  the  original  or- 
dinance (No.  21306)  b7  making  tlw  same  read 
as  follows:  "Sec.  5.  That  the  Improvement 
provided  for  In  this  ordinance  be  paid  for  by 
special  assessment  npon  property  specially 
benefited  in  the  manner  provided  by  law. 
Any  part  of  the  costs  of  said  improvwent 
that  Is  not  finally  assessed  against  the  prop- 
erty specially  benefited  shall  be  paid  from 
the  general  fund  of  the  dty  of  Seattle." 
Snbsegnent  to  the  passage  of  these  ordi- 
nances, the  city  caused  to  be  filed  In  the  con- 
demnation proceedings  Its  supplementary  pe- 
tition, praying  the  court  that  an  assessment 
be  made  for  the  purpose  of  raising  the 
amount  necessary  to  pay  the  compensation 
and  damages  awarded  In  that  proceeding; 
praying,  further,  that  the  matter  be  referred 
to  the  eminent  domain  commission  of  the 
dty  of  Seattle  with  Instructions  to  make 
such  assessment  "In  the  manner  provided  by 
law."  The  court  granted  the  petition,  and 
thereafter  tbe  commission  made  an  assess- 
ment upon  the  property  they  deemed  to  be 
specially  benefited  by  the  proposed  Improve- 
ment and  returned  their  assessment  Into 
court  In  the  form  of  an  assessment  roll.  In 
making  the  assessment  the  commission  found 
a  much  greater  area  of  territory  to  be  spe- 
cially beneiOted  by  the  Improvement  than  that 
which  was  Included  In  the  district  described 
in  section  5  of  tbe  Initiatory  ordinance  (No. 
21S08),  and  assessed  a  condderaole  portion 
of  tbe  sum  of  money  necessary  to  be  raised 
on  property  lying  outside  the  boundaries 
of  indi  district 

On  the  return  of  the  roll  a  time  was  fixed 
for  a  bearing  tbereon.  at  which,  a  number  of 
persons  whose  property  mis  afTeeted  by  tbe 
assessment  appeared  and  protested  against 
the  same,  some  of  wbom  owned  property  out- 
side of  the  district  described  In  the  Initiatory 
ordinance,  and  some  of  whom  owned  proper* 
ty  within  such  district  After  a  hearing  on 
the  protests,  the  court  anstained  the  same 
as  to  all  persons  owning  property  lying  out- 
side ct  the  district  described  In  the  initia- 
tory ordinance,  and  ov«Tuled  it  as  to  those 
owning  property  Inside  of  such  district, 
setting  tbe  assessment  made  by  the  commis- 
sion aside,  and  directing  that  a  new  assess- 
ment be  made  in  which  the  whole  of  the 
amount  awarded  in  the  condemnation  pro- 
ceeding, after  deducting  therefrom  such  pro- 
portion. If  any,  that  the  commission  should 
find  to  be  a  benefit  to  the  dty  generally, 
be  assessed  upon  the  district  described  in 
the  Initiatory  ordinance.  Tbe  dty  appeals 
from  the  whole  of  tbe  order,  and  tbe  proper* 
Qr  owners  inaide  of  the  original  dlattlct  ap- 


peal trmn  that  part  of  the  order  directing  a 
further  assessment  to  be  made. 

[1]  The  statutes  apidicaUe  to  tbe  questions 
suggested  by  the  appeals  are  found  in  B«n.- 
&  Bal.  Code  at  sections  7709,  7786.  and  7790. 
These  sectlonB  read  in  part  aa  foUowa: 

"Sec  7769.  Wh&t  the  corporate  authwitlee 
of  any  snch  dty  shall  desire  to  condemn  land 
or  other  property,  or  damage  tbe  same,  for 
any  purpose  authorized  by  this  act.  such  city 
shall  provide  therefor  by  ordinance,  and 
unless  such  ordinance  shall  iffovlde  that  such 
Improvement  shall  be  paid  for  wholly  or  in 
part  by  spedal  assessment  upon  'property - 
benefited,  compensation  therefor  shall  be 
made  from  any  genial  funds  of  such  city 
applicable  thereto.  If  snch  ordinance  shall 
provide  that  such  Improvement  shall  be  paid 
for  wholly  or  In  part  by  special  assessment 
upon  property  benefited,  tbe  proceedings  for 
tbe  making  of  such  special  assessment  shall 
be  a^  hereinafter  prescribed,  in  this  act" 

"Sec.  7786.  When  the  ordbiance  under 
■which  said  improvement  is  ordered  to  be 
made  shall  not  provide  that  such  Improve- 
ment shall  be  made  wholly  by  special  assess- 
ment npon  property  benefited,  tbe  whole 
amount  of  such  damage  and  costs,  or  suob 
part  thereof  as  shall  not  be  assessed  upon 
property  benefited  shall  be  paid  from  tbe 
general  fund  of  such  city  or  town,  and  If 
suffldent  funds  therefor  are  not  alread>' 
provided,  such  city  or  town  shall  levy  and 
colled  a  suffldent  sum  therefor  as  part  of 
the  general  taxes  of  such  city  or  town,  or 
may  contrad  Indebtedness  by  tiie  Issnance 
of  bonds  or  warrants  therefor  aa  In  other 
cases  of  Internal  Iminroyements." 

"Sec  7700.  It  shall  be  tbe  duty  of  snch 
comndsaloners  to  examine  the  locality  ^ere 
the  improvement  Is  proposed  to  be  made  and 
the  property  which  will  be  especially  bene- 
fited thereby,  and  to  estimate  what  propor- 
tion, it  any,  of  the  total  cost  of  such  Im- 
provement will  be  of  benefit  to  the  public, 
and  what  proportion  thereof  will  be  a  bene- 
fit to  tbe  property  to  be  benefited,  and  ait- 
portion  the-  same  between  tbe  dty  and  such 
property,  so  that  each  shall  bear  Its  relative 
equitable  proportion,  and  having  found  said 
amounts,  to  apportion  and  assess  the  amount 
BO  found  to  be  a  benefit  to^  the  property  npon 
the  several  lots,  blocks,  tracts  and  parcels 
of  land,  or  other  property  In  the  proportion 
In  which  they  will  lie  severally  benefited  by 
such  Improvement:  Provided,  that  the  leg- 
islative body  of  the  dty  may  In  the  ordi- 
nance Initiating  any  such  Improvement  es- 
tablish an  assessment  district  and  said  dis- 
trict when  so  established  shall  be  deemed  tp 
Include  all  the  lands  or  other  property  es- 
pedally  benefited  by  the  proposed  Improve- 
ment,  and  the  limits  of  said  district  when 
so  fixed  shall  be  binding  and  conclusive  on 
the  said  commissioners:  And  provided  fur- 
ther, that  no  property  shall  be  assessed  a 
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greater  amoimt  than  it  will  be  actually  bene- 
fited." 

It  seems  to  have  been  the  opinion  of  the 
court  below,  and  it  is  contended  by  the  re- 
spondents in  this  court,  that  a  municipality 
desiring  to  establish  and  Improve  a  street 
must  In  the  ordinance  initiating  the  proceed- 
ings determine  the  manner  in  which  It  will 
provide  the  fond  necessary  to  meet  the  cost 
and  expense  of  the  same;  and,  if  It  de- 
termines in  BQCb  ordinance  that  the  whole 
or  some  part  of  such  fond  shall  be  raised 
by  special  assessment  upon  property  bene- 
fited, It  must  provide  in  such  ordinance 
whether  It  will  leave  the  determination  of 
the  district  to  be  assessed  to  the  eminent  do- 
main commission  provided  by  law  to  make 
the  assessment  or  fix  such  district  in  the 
ordinance  itself,  and  when  It  does  so  provide 
no  snbsequoit  changes  therein  can  be  made 
which  will  affect  the  property  Interests  of 
the  individuaL  In  support  of  these  conten- 
tions it  ia  argued  in  the  briefs  that  a  prop- 
erty h<^der  whose  property  Is  proposed  to  be 
assessed  has  an  absolute  right  to  appear  be- 
ftnre  the  body  having  anthorlty  to  Initiate 
the  improvement  and  protest  against  the 
same ;  and  to  appear  by  counsel  In  the  con- 
demnation proceedings  and  be  heard  as  to 
the  Justness  of  the  claims  of  persons  whose 
property  ia  taken  or  damaged  by  the  con- 
struction of  the  improvement,  and  "especial- 
ly to  object  to  and  resist  the  entry  of  any 
agreed  verdicts,  which"  are  commonly  enter- 
ed In  such  causes. 

We  have  not,  however;  been  able  to  agree 
with  the  mling  of  the  trial  conrt  or  with  the 
contentions  of  the  respondents.  It  is  con- 
ceded by  all  authority  that  ordinances  pro- 
viding for  public  improvements  may  be 
amended  so  long  as  vested  rights  of  Indivld- 
oals  are  not  adversely  affected  thereby.  This 
rule  is  self-evident,  and  follows  from  the 
very  power  the  dty  has  to  enact  ordinances. 
If  therefore  there  were  no  vested  rights  af- 
fected by  the  amuidment  In  this  instance, 
and  the  amendment  is  snffldent  in  itself, 
there  can  be  no  valid  objection  to  the  amend- 
ment The  question  then  is,  did  the  amrad- 
ment  affect  a  vested  rit^t?  It  seems  to  us 
that  it  cannot  be  so  held  because  of  either 
of  the  reasons  suggested  the  resptmdents 
which  we  have  mentioned. 

[t]  While  property  owners  whose  prop- 
erty Is  liable  to  be  assessed  for  a  contem- 
plated improvement  may  have  a  natural  right 
to  peaceably  assemble  and  protest  against 
making  the  improvement,  tbey  have  no  ab- 
solute right  to  have  their  protest  granted, 
or  absolute  right  to  maintain  an  action  or 
proceeding  In  the  courts  based  on  the  right 
if  their  protest  is  not  granted.'  Rights  of 
this  character  must  be  bcused  upon  some  posi- 
tive law  or  statute  especially  conferring  the 
right  as  It  does  not  exist  as  part  of  the  in- 
herent law  of  the  land.  That  there  Is  no 
such  law  ox  statnte  Is  conceded;  bmo^  it 


must  follow  we  think  that  no  vested  right 
Is  denied  by  the  failure  to  give  property 
holders  whose  property  Is  liable  to  be  as- 
sessed to  pay  the  cost  of  a  contemplated  im- 
provement an  opportunity  to  protest  against 
such  improvement 

[S]  Nor  does  a  property  holder  whose  prop- 
er^ is  liable  to  be  assessed  for  a  public  im- 
provement have  a  legal  right  to  appear  by 
counsel  In  the  trial  of  the  condemnation 
cases  against  the  persons  whose  property 
will  be  taken  and  damaged  by  the  making 
of  the  Improvement  The  duty  of  conduct- 
ing these  proceedings  is  devolved  by  statnte 
upon  the  city,  and  since  it  has  the  responsi- 
bility of  properly  conducting  the  proceedings 
It  must  follow  that  it  and  it  alone  has  the 
lawful  right  to  appear  in  such  proceedingB» 
or  to  be  represented  therein  by  oounseL 

Nor  do  we  perceive  any  valid  reason  which 
supports  the  contention.  The  dty  must,  of 
course.  Initiate  and  carry  on  a  public  Im- 
provement in  the  manner  prescribed  by  the 
laws  governing  the  procedure,  and  It  is  an 
admittedly  essential  element  of  a  valid  as- 
sessment that  the  owners  of  property  on 
which  an  assessment  la  proposed  to  be  lev- 
led  have  notice  of  the  assessment  and  an 
opportunity  to  be  heard  as  to  its  validity 
and  amount  before  It  becomes  a  fixed  charge 
upon  their  lands.  But  these  mark  the  extent 
of  thdr  absolute  righto,  and,  since  there  ia 
no  stotute  or  charter  provlalon  of  the  dty 
tbrbldding  the  amadmento  of  ordinances  In 
the  particular  here  attempted,  it  cannot  be 
claimed,  of  course,  that  the  amendment  is  in 
violation  of  the  positive  law  governing  the 
procedure;  and,  since  the  amendment  pre- 
ceded the  assessment  and  the  notice  to  the 
property  holders,  It  Is  equally  plain  that  they 
are  precisely  In  the  same  situation  that  they 
would  have  bem  in  had  tiie  district  de- 
scribed In  the  initiatory  ordinance  Indnd- 
ed  all  of  the  lands  that  are  included  In  the 
roll  returned  by  the  board  of  eminent  do- 
main commission.  They  can  make  every  ob- 
jection against  the  assessment  roll  now  they 
could  have  then  made,  and  this  being  so, 
it  Is  manifest  we  think  that  no  vested  right 
of  the  property  holder  has  been  Invaded  by 
the  amendment  of  the  ordinance 

The  principal  cases  dted  as  sustaining  the 
respondents'  contention  are  ^kane  v. 
Browne,  8  Wash.  317,  86  Pac.  26,  Clndnnatl 
V.  Seasongood,  46  Ohio  St  206,  21  N.  E.  630^ 
and  Houston  McKenna,  22  CaL  SOa  The 
case  ftom  this  court  announces  the  rule  that 
the  dty  could  not  change  Ite  method  of  as- 
sessment frran  a  "plan  according  to  valuation 
to  the  later  one  of  per  front  foot"  If  auch 
change  in  method  caused  the  particular  prop- 
erty holder  to  pay  a  greater  som  than  he 
would  have  been  called  <m  to  pay  undo'  the 
valuation  scheme,  but  that  "ottierwise  they 
have  no  right  to  complain."  The  case  from 
Ohio  seems  to  be  rested  <m  the  prindple  tiiat 
the  dty  was  required  by  the  law  governing 
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tbe  procedure  to  determine  In  the  Initiatory 
ordinance  under  which  of  three  eereral  meth- 
ods of  making  the  assessment  it  would  pnr- 
sne,  and  that  it  was  not  permissible  to  there- 
after change  the  procedure.  The  case  from 
California  was  rested  on  an  ^tlrely  differ- 
ent piinciple,  namely,  the  InTiolabtlity  of  con- 
tracts. It  baa  not  seemed  to  us  that  either  of 
these  cases  announce  a  rule  contrary  to  the 
rule  necessary  to  be  followed  in  order  to  up- 
hold the  assessment  before  us,  although  the 
reasoning  on  which  the  Ohio  case  is  rested 
may  seem  to  be  so  contrary.  But  that  this 
court  did  not  intend  In  the  case  of  Spokane 
T.  Browne,  supra,  to  hold  that  the  property 
bolder  whose  property  Is  liable  to  be  assess- 
ed had  a  vested  Interest  In  the  proceedings 
initiating  a  public  improrement  is  evidenced 
by  the  later  cases  of  Frederick  v.  Seattle,  13 
Wash.  428,  43  Pac.  364,  and  Cllne  v.  Seattle, 
18  Wash.  444.  43  Pac.  867,  and  the  cases  fol- 
lowing those  dedsiona  In  the  first  of  these 
cases  we  sustained  tbe  constitutionality  of 
tbe  statute  of  1893  (Laws  1893,  c.  95,  which 
provided  for  a  reassesnnent  for  local  Im- 
pTovements  where  for  any  cause  the  original 
assessment  is  annulled,  set  aside,  or  declared 
void  by  the  Judgment  of  a  court,  saying  in 
tbe  course  of  the  (q>lnion  that  it  was  within 
the  power  of  the  Legislature  to  provide  "for 
a  reassessment  in  all  cases  where  tiie  assess- 
ment had  been  lii^d  to  be  void  whether  for 
irregularities  or  for  want  of  prerequisites 
whidi  went  to  the  Jurisdiction  of  the  coun- 
cil to  levy  Uie  assessment  and  to  order  the 
work  done."  In  the  second  case  we  reaffirm- 
ed the  first  decision,  and  held,  further,  that 
the  reasseeunent  could  be  made  on  proper- 
ty benefited,  although  not  included  in  tbe 
original  district  attempted  to  be  assessed. 
This  latter  principle  was  again  affirmed  in 
BelUnghflm  Bay  Improvement  Company  r. 
New  Whatcom,  20  Wash.  231,  BS  Pae.  630. 
The  rule  annonnced  in  these  cases  is  clearly 
contrary  to  the  idea  that  the  property  owner 
has  a  vested  interest  in  the  proceedli^  in- 
itiating a  public  improvement,  or  with  the 
idea  that  an  assessment  district  once  estab- 
lished cannot  be  changed  no  matter  how  er- 
roneous or  inequitable  it  may  be;  for  surely, 
if  it  is  within  the  power  of  the  Legislature 
to  call  upon  property  benefited  by  a  public 
improrement  to  pay  the  costsi  of  making  the 
same  by  a  proceeding  initiated  after  the  im- 
provement has  been  completed  under  an  en- 
tirely invalid  proceeding,  It  cannot  be  that 
vested  rights  are  conferred  upon  the  owners 
of  the  property  assessed  by  tbe  proceedings 
initiating  the  improvement 

Other  cases  cited  from  this  court  and  quot- 
ed from  at  length  as  sustaining  the  Judg- 
ment of  the  trial  court  are  Buckley  t.  Ta- 
ooma,  0  Wash.  253,  37  Pac.  441,  Lewis  v. 
Seattle,  28  Wash.  639,  69  Pac  883.  and  State 
ex  rel.  Barber,  etc.,  Pav.  Co.  v.  Seattle,  42 
Wash.  870,  8B  Pac.  11.  But  without  review- 
ing them  at  length  we  think  they  contain 


nothing  that  militates  against  the  rule  we 
here  announce.  All  that  they  contain  perti- 
nent to  the  case  in  hand  Is  that  a  dty  In 
making  a  street  improvement,  if  it  is  to 
charge  the  cost  to  tbe  property  benefited, 
must  substantially  comply  with  the  provir 
slons  of  the  law  empowering  it  to  make  the 
improvemmt — a  principle  to  which  we  may 
subscribe  we  think  without  holding  invalid 
me  proceedings  fidlowed  by  the  city  in  the 
present  instance. 

[4]  It  is  further  urged  that  there  was  no 
valid  amendment  of  the  statute,  and  hence 
any  assessment  attempted  to  be  made  there- 
under is  Invalid.  The  precise  contention 
in  this,  the  first  repealing  ordinance,  which 
repealed  section  6  of  the  initiatory  ordinance, 
eliminated  therefrom  the  section  providing 
that  the  improvement  E^ould  be  paid  for  by 
special  assessment  on  property  benefited, 
which  by  the  provision  of  the  statute  above 
quoted  relegated  the  cost  to  the  general  fund 
of  the  city;  that  the  second  repealing  ordi- 
nance, which  repealed  the  first  repealing  or- 
dinance, did  not  have  the  effect  of  reviving 
section  B  of  tbe  initiatory  ordLnanoe,  so  that 
the  ordinance  then  stood  as  if  originally  en- 
acted without  section  5;  and  Uiat  in  conse- 
quence the  last  ordinance,  whidi  purported 
to  amrad  section  6  of  the  Initiatory  ordi- 
nance, was  Invalid  tax  the  reason  that  there 
was  no  section  S  In  the  Initiatory  ordinance 
upon  which  the  amendment  could  operate. 
But  we  have  not  been  able  to  agree  with  tbe 
contention.  An  ordinance  can  be  amended 
by  adding  tlrneto  an  additional  section  as 
well  as  1^  amendiiQC  an  existing  one^  and 
we  think  that  this  Is  what  tiie  amendment 
here  questioned  does  in  effect  ^e  refer- 
ences to  the  ordinance  amended  are  merely 
for  the  purposes  of  idaitlflcation;  and,  U 
these  references  taken  as  a  whole  make  clear 
the  purposes  of  the  amoidment,  it  is  snffl- 
dent  even  thou^  in  part  they  may  be  inac- 
curate or  even  misleading.  There  Is  no  dif- 
ficulty on  this  score  witii  the  preseit  amend- 
moit  It  sets  forth  the  title  of  tiie  original 
ordinance,  and  recites  that  section  B  thereof 
is  am^ided  to  read  in  a  particular  manner. 
And  notwithstanding  we  find  on  enmlning 
prior  ordinances  that  the  section  6  irtiidi  is 
purported  to  be  amended  has  been  repealed 
we  know  thp.t  the  purpose  of  the  lawmaking 
body  was  to  make  this  particular  amend- 
ment a  part  of  the  OTlglnal  ordinance^  There 
being  no  doubt  as  to  its  purpose,  the  courts 
are  obligated  to  glre  it  effect  It  has  been 
frequently  held  that  a  statute  unconsUtn- 
tlonal  because  containing  objectionable  pro- 
visions in  a  particular  section  may  be  made 
constitutional  by  an  amendment  removing 
the  objectional  provisions.  State  ex  ret.  v. 
Cincinnati.  62  Ohio  St  419.  40  N.  B.  508.  27 
L.  B.  A.  737;  Allison  v.  Corker,  67  N.  J. 
Law.  596.  52  Atl.  362,  60  L.  R.  A.  564 ;  Perry 
T.  Campbell.  110  Iowa.  290,  81  N.  W.  604,  50 
li.  B.  A.  92;  I^nch  v.  Murphy,  119  Mo.  163, 
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24  8.  W.  774.  These  cases  are  analogous 
to  tbe  case  at  bar.  An  anconstttotional  sec- 
tion In  an  act  Is  as  mnch  Invalid  as  Is  a  sec- 
tiou  that  has  been  formally  repealed,  and.  If 
the  one  may  be  amended,  It  ia  dlfflcnlt  to 
oonceire  a  reason  that  would  deny  the  ri^t 
to  amendment  to  the  other.  We  think,  there- 
fore, that  the  amendment  Is  valid,  and  that 
the  proTisioDS  of  the  ordinance  as  amended 
must  be  pursued  in  maUng  the  assessment 
to  meet  the  costs  of  the  improvement 

We  hare  not  noUoed  ^)ecially  the  conten- 
tions of  the  appellants  other  than  the  dty. 
Their  objections  are  determined,  however, 
by  what  Is  said  concerning  the  amendment 
to  the  initiatory  ordinance^  and  reatdre  no 
further  consideration. 

The  Judgment  appealed  from  Is  reversed 
and  the  cause  remanded,  with  InstroctloDa  to 
reinstate  the  roll  returned  by  the  eminent 
domain  commission  and  proceed  with  a  hear^ 
tog  thereon,  after  notioe,  In  the  manner  re- 
quired by  law. 

CROW,  G.  J.,  and  ICAIN,  IDLLI8»  and 
ICORKIS,  JJ.,  concur. 


WOLPBBS  T.  CITY  OF  SPOKANE. 

(Supreme  Court  of  Washiugton.   April  4, 
IdlS.) 

1.  Maoteb  AifD  ScBVAtrr  (I  276*)— AonoH  vob 
Injubies— SumuinfOT  or  Evidencb— Nio- 

UOENOE. 

Evidence  in  a  servant's  action  for  Injaries 
from  the  falling  of  a  temporary  arch  oo  which 
be  was  worblog,  in  which  defendant  claimed 
that  itfl  fall  was  due  to  an  unusual  and  violent 
windstorm  which  ordinary  prudence  could  not 
have  gnarded  against,  Md  to  auRtaln  a  verdict 
for  plaintiff, 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  11  954,  950^68,  960-969, 
971.  972,  977;  Dec.  Kg.  |  27a«] 

2.  Trial  (8  139*)— Quibtion  fob  Jubt. 

The  test  of  whether  a  questloo  Is  for  the 
jury  or  for  the  court,  as  a  matter  of  law,  ia 
whether  the  minds  of  reasonable  men  would 
differ  thereon, 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  332,  333,  338-^1.  36S;  Dec  Dig.  { 
139.*] 

3.  Mastkb  ard  Sbbvaut  (|  206*)— Mabteb'b 

LIABII.ITT— AssnUPTION  OT  RiSK  — BiSKS 
OUTSIDB  OF  WoBK. 

A  servant  enmged  upon  the  construction 
of  a  temporaiy  bridge  arch,  requiring  engineer- 
ing oversight  did  not  assume  the  risk  of  the 
falling  of  the  arch  from  a  high  wind,  as  dlstin- 
qoiahed  from  the  risks  Incidental  to  the  work 
itself. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  11  547-549;  Dec  Dig,  | 
206.*] 

4.  Nbw  Tbiai.  (I  29*)— Conduct  of  Couitsbl 
— Rbpbesbntative  of  Pabties. 

Plaintiff^s  claim  for  personal  Injuries,  while 
in  the  employment  of  defendant  city,  was  re- 
jected by  the  under  Uie  ad^ce  of  its  cor- 
poration counsel,  and  on  a  second  trial  the  for- 
mer corporation  counsel  appeared  as  coun- 
sel for  the  plaintiff,  explaining  that  he  had  had 
nothing  to  do  with  the  case  in  behalf  of  the 


dty.  HOd.  after  verdict  for  tiie  i^aintlff,  that 
in  view  of  the  ezidanatkm  and  tbe  fact  that 
the  case  had  been  twice  tried  and  twice  appeal- 
ed, the  conduct  of  counsel  seeming  vIolatlTe 
of  professional  ethics  was  not  grouid  entitittng 
the  city  to  a  new  triaL 

[Ed.  Note.— For  other  eases,  see  New  TriaL 
Cent  Dig.  H  48.  44;  Dec  Dig.  |  29.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County ;  WUllam  A.  Hunting 
Judge. 

Action  by  .Joseph  F.  Wolpers  agatiut  tbe 
City  of  Spokane.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

See.  also,  66  Wash.  68S,  120  Pac.  113. 

Cannon,  Ferris  ft  Swan  and  Walter  A. 
White;  all  at  Spokane,  for  appellant  Bocbe 
&  Onstlne  and  Morrill,  Cheats  ft  Skoa^  all 
of  Spokane^  fbr  respondent 

GHADWIOK.  J.  [1. 2]  Plaintiff  was  a  car- 
penter In  the  ^ploy  of  the  defendant  city. 
He  was  working  upon  a  false  arch  which  the 
dty  was  erecting  for  the  puriMse  of  con- 
structing a  permanent  concrete  bridge  across 
the  Spokane  river.  The  arch  fell,  throwing 
plaintiff  upon  tbe  rocks  below.  He  was  so 
injured  that  a  jury  returned  a  verdict 
against  the  defendant  In  the  sum  of  95,000. 
The  false  arch  was  a  temporary  wooden 
structure,  and,  as  we  are  informed,  was  built 
to  sustain  the  longest  span  of  concrete  con- 
struction In  tbe  world.  It  was  guyed  by 
lines,  probably  ten  on  the  upstream  side  and 
ten  on  the  downstream  side  of  the  bridge. 
The  arch  had  received  some  support  from 
an  old  steel  bridge,  which  was  built  In  tbe 
same  place.  In  the  progress  of  the  work, 
this  was  cut  In  the  center,  and  It  is  doubt- 
ful whether  it  supported  the  arch  In  any 
degree  at  the  time  It  fell. 

The  first  question  presented  Is  the  suffi- 
ciency of  the  evidence  to  sustain  the  ver- 
dict It  is  the  contention  of  the  dty  that 
It  was  not  guilty  of.  any  negUgoice.  and 
that  respondent  assumed  the  risk  of  his  em- 
ployment saying:  "The  testimony  shows 
coucluslvely  that  the  methods  adopted  and 
the  precautions  taken  by  the  appdlant  In 
the  performance  of  the  work  In  which  It 
was  engaged  w^e  ample  and  suffldent  under 
ordinary  circumstances  and  conditions,  and 
tliat  the  falling  of  the  temporary  arch  was 
due  to  an  unusual  and  violent  windstorm 
which  ordinary  prudence  and  foresight  conld 
not  have  aotiolpated  or  guarded  against" 
We  cannot  agree  that  the  testimony  is  con- 
clusive upon  this  point  It  is  true  that  cer- 
tain witnesses  said  that  in  their  Judgment 
the  arch  was  snffldently  guyed  to  stand  the 
strain  of  an  ordinary  wind;  but  there  Is 
testimony  tending  to  show  that  the  placing 
of  the  arch  had  not  progressed  satisfactorily, 
and  had  caused  some  dissensions  and  dl^ 
cussions  between  the  engineers  and  work- 
men. Some  say  it  "buckled"  or  "Hated."  It 
"leaned"  upstream  to  an  extent  variously 
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estimated  from  6  to  18  inches,  liecessttatlng 
the  looaeulQg  ot  tbe  guy  wlnis  on  the  up- 
stream side  so  that  the  others  might  be 
tightened.    The  weather  observer  testified 

.that  winds  having  a  velocity  of  from  30  to 
S2  miles  an  hour  had  occurred  during  tike 
past  80  years.  IHie  Jury  was  warranted  in 
finding  that  the  wind  was  not  onusnal  or 
unprecedented.  The  arch  stood  high  above 
the  stream  and  was  so  constructed  as  to 
make  an  efficient  barrier  to  the  wind.  We 
think  that  the  case  clearly  called  for  the  in- 
ttfvention  of  a  jury.  Wbether  the  ardi 
was  eonstmcted  and  braced  bo  as  to  stand 
under  ordinary  conditions  may  ezdte  a  dif- 
ference In  tbe  minds  ot  reasonaUe  m^  and 

.  this  Is  the  supreme  test  whok  a  court  Is  call- 
ed upon  to  pass  npcm  tliese  qnesttons  as  mat- 
ters of  law. 

[I]  Nor  do  vre  tUnk  plaintiff  aasnmed  the 
risk  because  of  the  dumglng  character  of 
the  work.  Men  are  called  upon  to  meet  tbe 
haaards  ot  oonstmctlon ;  but.  In  aU  wwk  re- 
quiring mgineerlng  oversight,  they  are  siu» 
ly  not  to  be  duurged  nndw  that  line  at  esses 
b<Hdlnc  that  a  workman  is  bound  to  know 
and  assume  tlw  ilska  of  sndi  changes  as 
the  necessities  of  constmcUon  require.  In 
those  cases  the  proximate  cause  is  found  in 
some  change  or  development  incident  to  the 
plan  of  construction,  while  here  the  destruc- 
tive agency  was  a  thing  apart  whidi  the 

■  workman  conld  not  guard  against  or  av<Hd 

.  by  say  ezerdse  of  care.  He  had  a  right  to 
proceed  with  his  work  in  confidence  Uut  the 
master  had  guarded  against  such  dangers  as 
might  arise  from  outside  causes,  as  distin- 
guished from  those  incidental  to  the  work 
Itsdt  Bilking  T.  Spokane,  W  Wash.  446. 
110  Pac  %  29  L.  B.  A.  (N.  S.)  481.  Our 

-Judgment  Is  that  there  was  evidence  to  sus- 
tain the  vCTdict,  and  that  plaintiff  should 
not  be  held  to  have  assumed  the  risk. 

[4]  This  case  was  before  this  court  and 
r^rted  in  06  Wash,  at  page  633,  120  Pac. 
at  page  113.  At  that  time  Mr.  A.  M.  Graven 
was  corporation  counsel.  Prior  to  Mr.  Cra- 
ven's Incumbency,  and  at  the  time  of  the  ac- 
cident, one  of  the  i»esent  attorneys  for  the 
plaintiff  was  corporation  counsel  of  the  city 
of  Spokane.  Plaintiff  presented  his  claim, 
but  It  was  rejected  by  the  city  under  the 
advice  of  the  corporation  counsel's  office. 
Counsel  says:  "I  did  not  •  •  •  have 
anything  to  do  with  the  case,  In  drawing  th^ 
pleadings  or  otherwise,  and  took  no  part  in 
it  for  the  dty,  and,  while  my  name  appears 
on  the  answer,  same  was  prepared  by  the 
other  attorneys  for  defendant  who  had  com- 
plete charge  of  the  cose  throughout  Mr. 
Ifc  F.  Chester  became  a  member  of  the  firm 
of  Morrill,  Chester  &  Sknae  about  a  month 
ago,  and,  before  becoming  a  member  of  the 
firm,  he  was  retained  by  the  plaintiff  to 
assist  in  the  trial  of  the  case,  and  fully  ex- 
pected to  do  so,  but  yesterday  was  unexpect- 


edly called  out  of  the  tity  to  be  absent  sev- 
eral days,  and  has  asked,  me  to  take  his 
place,  and  X  cannot  see  any  reason  why  I 
shoold  not  do  so.  X  make  this  explanation 
so  your  honor  will  understand  the  circum- 
stances under  which  my  name  appears  at 
one  time  as  tme  of  the  attorneys  for  defend- 
antr  and  I.  now  appear  at  this  time  as  one 
of  the  attorneys  for  plaintiff."  It  Is  oon- 
tended  that,  by  thus  appearing,  counsel  hari 
violated  the  ethics  usually  governing  the  con- 
duct of  attorneys,  and  Is  guilty  of  such  mis- 
conduct as  should  entitle  tbe  city  to  a  new 
trial.  We  think,  in  the  Ught  of  the  whole 
record,  it  would  be  unjust  to  order  a  new 
trial.  The  case  has  already  been  twice  tried 
and  twice  appealed,  and,  granting  that  the 
conduct  of  counsel  is  seemingly  violative  of 
the  ethics  of  the  profession,  we  think.  In  the 
light  of  counsel's  explanation  that  he  had 
nothing  to  do  with  tbe  former  trial,  it  would 
be  unjust  to  punish  plaintiff  to  the  extent  of 
putting  him  to  the  stress  of  a  new  triaL 

It  la  further  contended  that  the  damages 
are  so  excessive  as  to  indicate  passion  and 
prejudice  on  the  part  of  the  Jury.  We  have 
examined  the  evidence,  and,  while  the  dam- 
ages seem  to  be  substantial,  they  are  not  so 
great  as  to  Indicate  that  the  Jury  was  so 
controlled.. 

Judgment  affirmed. 

OBOW,  a  J.,  and  MOUNT,  008B,  and 
PABKEZt,  JJ^  concur. 


BOOBRS  V.  VAIiK. 

(Supreme  Court  of  Washington.    April  4, 
1913.) 

1.  Mastbb  and  Skbvamt  (I  210*)— Liability 
n>B  iNjuains  —  AssmcPTioic  or  Bisk— Uh- 
SAFK  Plagb. 

The  safe  place  doctrine  U  the  correlative 
of  the  doctrine  of  assumption  of  risk,  Uie  serv- 
ant assuming  those  risu  which  are  open  and 
obvious  and  necessarily  Incident  to  the  work, 
while  the  master  is  bound  to  exerdse  reason- 
able care,  considering  the  nature  of  the  work 
in  hand,  to  eliminate  from  tbe  place  of  work 
unnecessary  dangers,  and  to  keep  the  servant's 
environment  reasonably  safe,  so  far  as  compat- 
ible With  tbe  practicai  performance  of  the 
work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  if  610-624;  Dec  Dig.  f 
219.*] 

2.  MaSTEB  and  SEBVANT  (8  107*)— LlABIUTT 
FOB  IkJUBIBS— PtACB  RENDXBBD  UKSAn  BT 

TH>  Chabactkb  of  thz  Wobe. 

The  safe  place  doctrine  applies  to  the  tear- 
ing down  of  an  old  building;  uie  fact  that  the 
necessary  dangers  are  more  nnroerous  by  rea- 
son of  the  nature  of  the  work  not  absolving 
tbe  master  from  the  exercise  of  care  to  elimi- 
nate unnecessary  dangers. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  Si  199-202.  212,  254,  255: 
Dec.  Dig.  I  107.*1  . 

S.  Mastkb  and  See V ant  (|  286*)— AcnOMS 
FOB  Injubies — Questions  for  Jubt. 

In  an  action  by  a  workman  employed  in 
tearing  down  an  old  building  for  injuries  sus- 
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tained  wben  the  floor  on  which  he  ww  work- 
ins  fen  under  the  additional  weight  caased  b7 
pulling  down  a  portion  uf  the  roof,  eridence 
heU  to  make  a  qaestton  for  the  Jarr  as  to  the 
foreman's  negUcenee  in  adopting  a  dangerona 
plan  of  work,  or  fn  failing  to  tdl  the  men  of  a 
safer  place  to  stand. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Serrsnt.  Cent  Dig.  U  1001.  lOOtt,  1006.  1010- 
1015,  1617-1083,  1<^1M2.  lOM,  lOM-lOSO; 
Dec.  Dig.  I  266.^] 

4.  MA8TEB  AKD  SEBTATTT  (|  124*)— lilABrUTT 

FOB  Ikjubim— Uksafb  fuce  to  Work. 
It  was  the  dnt;  of  a  foreman  in  charge 
of  the  work  of  tearing  down  an  old  bnilding, 
before  directing  workmen  to  piUl  down  a  por- 
tion of  the  roof  so  that  it  would  fall  on  the 
floor  on  which  the;  were  standing,  to  inspect 
and  satisfy  himself  that  the  floor  woold  sus- 
tain the  added  weight,  or  to  direct  them  to  a 
reaaonablj  safe  place  to  stand,  if  there  was 
■nch  a  place,  or,  if  neither  of  these  courses 
would  furnish  reasonable  safetar,  to  adopt  some 
other  reasonably  sate  plan;  and  his  fsJture  to 
do  K>  was  a  failare  to  flzerdae  reasonahlo  care. 

[Ed,  Note.— For  other  cases,  aee  Master  and 
Serrant,  Cent.  Dig.  U  285-^;  Dec  Dig.  1 

6.  Mabtkb  aud  Sebvaivt  (H  222,  245*)— Lia- 
BlUnr  TOB  INJUBIEB— AasUHFTION  OF  RiSE. 

A  aerrant  assames  the  risk  or  ia  guilty  of 
contributory  negligence  by  obeying  an  order 
only  when  uie  danger  therefrom  is  open,  patent, 
and  obrious  to  all  parties,  so  plain  that  rea- 
sonable  men  might  not  differ  as  to  its  exist- 
ence, and  80  Imminent  that  a  reasonably  pru- 
dent man  would  not  obey  the  order. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Serrant.  Cent  Dig.  U  64CMi5l.  682,  77»-788; 
Dec  Dig.  H  222.  246!*] 

6.  Masteb  and  Sbbvant  (|  288*)— Actions 
FOR  Ihjdbies— Questions  fob  jubt. 

Whether  a  workman,  engaged  in  tearing 
down  an  old  building,  assumed  the  risk  of  the 
floor  on  which  he  was  standing  giving  jraj  by 
(ri>eyins  an  order  of  the  foreman  to  pull  down 
a  portion  of  the  roof  so  that  it  would  fall  on 
such  floor  was  a  question  for  the  jury,  where 
the  floor  was  supported  on  three  sides  by  brick 
walls  and  also  by  a  chimney,  which  had  orig- 
inally extended  from  the  basement  through  the 
roof,  in  view  of  the  evident  belief  of  the-  ex- 
perienced foreman,  as  implied  by  his  order, 
that  the  floor  would  sustain  the  added  weight, 
since  reasonably  prudent  men  might  well  have 
differed  as  to  the  danger  which  would  result 
from  obedience  to  tlie  order. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  H  1068-1088i  Dec  Dig.  i 
288.*] 

7.  Masm  AND  SnvANT  (|  24S*)— Ioabiutt 

FOB  INJUBIBS— OONTBIBUTOBT  NbGLIGKHCE. 
A  workman,  engaged  in  tearing  down  an 
old  building,  was  not  guilty  of  contributory  neg- 
ligence in  obeying  an  order  of  the  foreman  to 
pull  down  a  portion  of  the  roof  so  that  it  would 
fall  on  the  floor  on  which  he  was  standing,  and 
which  gave  way  under  the  added  weight,  unless 
there  was  a  safer  place  to  stand,  of  which  he 
knew. 

[Ed,  Note. — For  other  cases,  see  Master  and 
Semtnt,  Cent  Dig.  ||  682,  778-788;  Dec  Dig. 

&  Masteb  and  Sehtant  (|  280*)  —  Aotionb 
FOB  In jitbib»— Questions  fob  Jubt. 

In  a  workman's  action  for  injuries,  caused 
by  the  floor  of  a  building  which  was  being  torn 
down  giving  way  under  the  weight  of  a  portion 
<tt  die  roof  wMch  he  bad  been  ordered  to  pull 
down,  evidence  aa  to  whether  there  was  any 
safer  place  for  him  to  stand,  of  wliich  he  knew, . 


Md  to  make  a  question  for  the  jury  as  to  his 
contributor?  negfigencc 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant  Gent  Dig.  H  1060,  1000^  1002-1132; 
Dec  Dig.  I  288.«] 

Departmuit  2.  Appeal  from  Superior 
Court,  Spokana  Coimtr;  WllUam  A.  Htme- 
ke,  Jadgc 

Action  by  WlUlam  A.  Bogers  against  Al- 
bert Valk.  Judgment  for  plaintiff  and  de- 
fendant appeals.  Affirmed. 

Davis  A  Rhodes,  of  Spokane  for  appel- 
lant Fred  M.  WUUams  and  B.  M.  Web- 
ster, both  of  Spokane,  tat  respondent 

ELLIS,  3.  This  is  an  action  for  personal 
Injurlea.  In  November,  1010,  the  defendant, 
Valk,  entered  into  a  contract  with  defend- 
ant Spokane  school  district  No.  81  for  tear- 
ing down  and  removing  the  ruins  of  a  brick 
high  school  building  which  had  been  partial- 
ly destroyed  by  fire  For  tbe  in-osecatlon  of 
the  work  about  75  men  were  employed  by 
the  defendant,  niider  tbe  8iq>erlntendence  of 
a  foreman.  Among  tbese,  tbe  plaintiff,  a 
common  laborer,  began  work  on  the  12tb 
day  of  Novemtker.  The  fire  had  destroyed  a 
large  part  of  the  floors,  but  had  left  of  tbe 
third  floor.  In  tbe  soatbeast  comer  of  tbe 
bulldlOA  a  part  coverliv  a  space  which,  so 
fSr  as  we  are  able  to  gather  from  tbe  evi- 
dence^ was  about  20  feet  square  and  sup- 
ported by  the  sontb  and  east  walls  of  tbe 
building  on  two  sides,  while  the  inner  part 
was  sustained  by  a  idtlmn^,  wbltA  bad  «lc- 
ihaUy  vxteadaA  from  the  basement  tbrouflb 
the  roof  of  tbe  bnilding,  and  was  located  at 
or  near  the  inner  comw  of  the  remaining 
piece  of  floor.  Two  witnesses  testlfled  that 
the  floor  was  supported  also  on  tbe  west 
side  an  Inner  partltkm  waU.  Wbile  tiUs 
remaining  floor  seems  to  taaTe  baea  damaged 
by  fire,  It  was  aivaroitly  considered  by  die 
foreman  and  the  laborers  as  sofflclently 
strong  for  the  men  to  work  npon  In  remov- 
ing parts  of  the  wall  above  <t  and  tasmesttM 
of  roof.  Tbe  roof  ct  the  boUding  had  con- 
sisted of  timbers  overlaid  with  slate,  and 
there  was  a  part  remainbig  at  tbe  soatbeast 
corner  after  tbe  Are  which  had  been  the 
covering  over  a  dormer  closet  or  window. 
This  remnant  ct  toot  was  sust^ned  by  a 
main  rafter,  called  a  *^p"  rafter,  extend- 
ing about  16  feet  over  the  third  floor,  and 
at  a  distance  above  tbe  floor  Tarioosly  es- 
timated at  from  10  to  15  feet  As  a  part 
pf  tbe  equipment  for  the  work,  the  defend- 
ant had  on  tbe  ground  and  in  general  use  a 
wire  cable  of  sufficient  length  to  reach  to 
tbe  top  of  the  walls,  and  operated  by  a  team 
of  horses  and  a  capstan  or  drum,  which  ca- 
ble was  used  to  pull  down  the  brick  walls  or 
portions  thereof.  Shortly  prior  to  tbe  acci- 
dent complained  of  tbe  foreman  had  caused 
tills  cable  to  be  adjusted  to  tbe  fragment  of 
roo^  above  mentioned,  intending  to  poll  It 
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down,  bnt,  fearing  tbat  by  reason  of  the 
timbers  being  firmly  attadied  to  tbe  outer 
wall  or  gable  ot  the  -dormer  the  wall  would 
also  be  thrown  down,  caused  the  cable  to  be 
removed,  and  sent  a  laborer  to  cot  away 
the  main  or  rafter  and  the  upright  anp- 
portB  of  the  dormer  roof.  Late  In  the  aft- 
ernoon of  NoTOmber  2l8t,  tbe  ninth  day  ct 
the  plalntUTs  emidoymmt,  and  while  he  was 
at  work  on  the  third  floor  above  motioned, 
the  foreman  came  up  and  directed  the  plain- 
tiff and  some  fellow  laborers  to  throw  a  rope 
over  the  end  ot  the  main  rafter,  which  pro- 
jected diagonally  over  the  floor,  and  by 
means  of  the  roi>e  to  poll  the  fragment  of 
roof  down.  The  erldence  fairly  shows  that 
the  foreman  inatracted  tiie  plaintiff  to  se- 
cure a  particular  rope^  and  whwe  to  find  it 
and  nse  It  for  poUlng  down  the  roof;  and 
thereafter  immediately  went  below.  The 
plaintiff  procured  the  rope  as  directed,  and 
he  and  two  fellow  laborers,  after  some  dif- 
flcnlty,  placed  the  rope  over  tlw  end  of  the 
rafter,  and  then,  standing  on  tbe  floor  with 
the  plaintiff  nearest  the  middle  of  the  floor, 
the  three  together  pulled  on  the  rope,  and 
the  roof  fell,  carrying  with  U  a  part  of  the 
outer  brick  wall  or  gable.  Under  the  weight 
of  this  roof  and  tbe  mass  of  bricks  tbe 
floor  gave  way  and  fell  through  tbe  two 
floors  below  to  the  basement,  carrying  the 
plaintiff  with  It  and  inflicting  the  Injuries 
complained  ot  At  the  close  of  plaintifTs 
evidence  a  motion  for  nonsuit  was  made  and 
overruled.  Tbe  verdict  was  for  the  plain- 
tiff. Each  of  the  defendants  moved  for 
Judgment  notwithstanding  the  verdict  The 
motion  of  the  school  district  was  granted. 
That  of  the  defendant  Valk  was  denied. 
Judgment  was  entered  upon  the  verdict,  and 
be  has  appealed. 

The  appellant  has  made  10  assignments  of 
error,  but  they  are  all  directed  to,  argued, 
and  may  be  by  us  considered,  under  three 
heads.  It  Is  argued  (1)  that  there  was  no 
evidence  of  negligence  or  any  violation  of 
duty  on  tbe  appellant's  part ;  (2)  that  the 
respondent  assumed  the  irlsk  of  tbe  danger 
which  resulted  in  his  Injury;  (3)  that  tbe 
respondent  was  gailty  of  contributory  n^i- 
gence. 

[1,  2]  The  negligence  charged  was  that  tbe 
appellant  tailed  to  exercise  reasonable  care 
to  furnish  the  respondent  a  reasonably  safe 
place  in  which  to  work,  and  that  the  plan 
of  work  adopted  was  unnecessarily  danger- 
ous. The  appellant  contends  that  tbe  safe 
place  doctrine  Is  not  applicable  where  the 
conditions  of  work  must,  of  necessity,  be  con- 
stantly changing,  as  in  tbe  tearing  down  of 
an  old  building.  Two  cases  are  cited  in 
which  the  doctrine  is  broadly  stated  that 
**the  work  of  tearing  down  an  old  building 
*  *  *  is  almost  necessarily  attended  with 
danger,  and  In  such  case  the  rule  that  it  Is 
Incumb^  on  the  master  to  furnish  to  the 
servant  it  reasonably  saf*  idace  in  whidi 


to  work  does  not  apply  as  in  ordinary  cases." 
Western  Wrecking  &  Lumber  Co.  v.  0*Don- 
nell,  Adm'r,  101  111.  App.  492,  498;  Mer- 
chant V.  Mickelson,  101  lU.  App.  40L  While 
the  rule  thus  broadly  stated  is  sapported  by 
these  and  many  other  authorities  from  other 
jnrisdlcttons  which  might  be  cited,  it  has 
nev«r  bem  adhered  to  by  tUs  court,  and 
seems  to  ns  as  indefensible  in  It^c  as  it  is 
pemidons  in  practice.  It  Ignores  the  hu- 
mane considerations  which  underlie  the  rule. 
The  safe  place  doctrine  is  the  correlative  of 
the  doctrine  of  assnmptloii  of  risk.  The 
one  cannot  be  d^ed  without  a  clear  appre- 
hension of  tlw  scope  of  Qie  other.  The  aar- 
ant  assumes  those  risks  which  are  open  and 
obvious  and  necessarily  incident  to  ttie  work, 
but  only  thosft  The  master  is  chargeable 
with  the  result  of  dangers  by  him  unneces- 
sarily Injected  Into  the  work  or  place  of 
work.  The  safe  place  doctrine  simply  stat- 
ed is  just  this:  It  is  the  duty  of  the  maa- 
ter  to  exerdse  reasonable  care,  considering 
the  nature  of  the  work  in  hand,  to  eliminate 
from  the  place  of  work  unnecessary  dan- 
gers; that  is  to  say,  it  is  his  duty  to  use 
reasonable  care  to  make  and  ke^  the  serv- 
ant's environment  reasonably  safe,  so  far  as 
compatible  with  Uie  practical  perfonnance 
of  ttie  work.  It  seems  neither  logical  nor 
humane  to  bold  that,  while  ordinarily  it  is 
the  duty  of  the  master  to  exercise  reason- 
able care  to  eliminate  unnecessary  dangers, 
still  where  the  necessary  dangers  are  more 
numerous  by  reason  of  the  nature  of  the 
work,  and  because  they  are,  by  tbe  con- 
stantly changing  conditions,  necessarily  aug- 
mented from  time  to  time,  therefore  the  mas- 
ter is  absolved  from  the  exercise  of  any  care 
to  eliminate  the  unnecessary  dangers.  Tb9 
true  distinction  is,  we  believe,  that  announc- 
ed in  McLeod  v.  Chicago,  Milwaukee,  etc.,  R. 
Co.,  6B  Wash.  62,  70, 117  Pac.  749,  753,  where 
we  said :  *'It  Is  next  contended  that  the  safe 
place  rule  has  no  application  to  the  situa- 
tion here  presented,  because  the  false  work 
was  being  removed,  and  the  conditions  were 
necessarily  changing  and  dangerous,  as  in 
the  construction,  demolition,  or  repair  of  a 
building.  But  the  servant  does  not  assume 
the  risk  of  every  danger,  even  tn  such  cases. 
As  in  other  cases,  he  assumes  the  risk  of 
such  dangers  only  as  are  necessarily  inci- 
dent to  the  work.  Itie  difference  Is  not  in 
tbe  rule,  bnt  In  the  greater  number  of  dan- 
gers incident  to  the  work,  T^e  real  ques- 
tion in  any  case  is  as  to  what  constitutes 
reasonably  careful  conduct  on  tbe  part  of 
the  master  looking  to  reasonable  safety  for 
the  men."  In  liedke  v.  Moran  Bros.  Co., 
43  Wash.  428,  86  Pac.  646.  117  Am.  St  Rep. 
1058,  we  ecpressed  the  same  view,  as  fol- 
lows: "If  it  is  a  master's  duty  to  furnish  the 
servant  a  safe  place  in  which  to  work,  It 
is  just  as  much  his  duty  to  furnish  that  safe 
place  where  tbe  work  to  be  performed  Is  the 
dattoliU<m  or  tearing  down  of  a  building  aa 
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where  It  Is  11a  conBtrnctUm  In  tbe  flnt  la- 1 
stancft**    See,  also,  Btborldge  t.  Gordon  | 
Construction  Oo^  62  Waab.  256,  118  Pac. 
6S9. 

[t]  Undw  the  mle  so  stated,  whether  up- 
on the  evidence  the  am)ellant  was  gollty  of 
negUg^ce  was  a  question  fOr  the  jury,  nie 
foreman  was  a  man  of  30  years*  experience 
In  the  conatmctlon  and  demolition  of  bnlld- 
IngSL  The  reepoDdent  had  had  little  experi- 
ence la  sndi  work.  The  flow  In  qaestlon 
seems  to  have  been  reasonably  safe  for  the 
men  to  walk  over  and  work  upon,  bnt  not 
for  the  predidtatlon  upon  It  of  the  roof  of 
the  dtmner  uid  bricks  of  fhe  gable.  The 
foreman  testified  that  the  w^ght  of  the  hip 
or  dormer  roof  falling  "would  not  have  af- 
fected the  floor  any."  bat  that  when  the 
gable  wall  fell  also  it  caused  the  fell  of  the 
floor.  That  he  appreciated  this  danger  be- 
forehand Is  evidenced  by  the  fact  that  he  or- 
dered the  timbers  of  the  roof,  whldi  were 
Imbedded  in  the  wall,  cut  away.  Tet  when 
he  ordered  the  men  to  pull  tbe  roof  down 
with  a  hand  line  be  made  no  Inspection  to 
see  If  these  timbers  bad  been  suffldMitly 
cut  The  evidence  tends  to  show  that  he  call- 
ed the  men  away  from  tbe  cutting  of  these 
timbers  before  that  work  was  completed.  He 
also  testified  that  there  was  a  certain  nar- 
row strip  of  floor  to  the  west  of  the  parti- 
tion wall  supporting  the  west  side  of  the 
floor  where  the  men  stood  upon  whidi  tbey 
might  have  stood  with  safety  in  palling  the 
roof  down ;  but  he  did  not  call  the  respond- 
ent's attention  to  this,  and  there  is  no  evi- 
dence that  the  respondent  knew  that  this 
strip  was  any  safer  than  the  rest  of  the 
floor:  In  fact,  the  evidence  as  to  the  exist- 
ence  of  this  safe  strip  is  vague  and  un- 
satisfactory. The  evidence  abows  that  the 
roof  could  liave  been  pnlled  down  with  tfife 
cable  provided  for,  and  ordinarily  used  for 
sncb  work,  with  perfect  safety  to  the  men. 
One  of  the  men,  who  claims  to  have  asststed 
the  respondent  in  pulling  the  roof  down, 
testified  that  he  suggested  tbe  use  of  the 
cable,  but  tbe  foreman  said:  "Xo;  you  can 
pull  It  all  right  with  the  rope."  Tbe  fore- 
man denied  tills,  and  also  denied  that  the 
man  In  question  was  there  at  all.  But  the 
credibility  of  the  witnesses  was  clearly  for 
the  Jury.  In  view  of  these  things,  it  was 
for  the  jury  to  say  whether,  by  the  plan  of 
work  adopted,  or  by  tbe  failure  to  tell  the 
men  of  a  safer  place  to  stand,  of  wtilch  there 
is  no  evidence  that  they  knew,  the  foreman 
did  not  inject  into  a  necessarily  hazardous 
work  an  added  and  nunecessary  danger. 

[4]  Unquestionably  it  was  the  duty  of  the 
foreman,  as  representing  the  master,  to  in- 
spect and  satisfy  himself  that  the  floor 
would  sustain  the  added  weight,  or  to  direct 
the  respondent  to  a  reasonably  safe  idoce  to 
stand,  if  there  was  such  a  place,  while  per- 
forming the  (Oder.  If  neither  of  these 
oonrses  would  fumlah  Mosoaabls  oafetjr, 


then  It  was  the  master's  An^  to  use  the 
cable  as  usual,  or  adopt  some  oOux  reasona- 
bly safe  plan.  The  failure  to  do  any  of  these 
things  wsa  s  failure  to  exerdse  reastmable 
care. 

[I,  I]  The  next  Question  Is,  Did  tbe  re- 
spondent assume  the  rUk.  of  this-  added  dan- 
ger as  a  matter  of  law?  He  was  acting  un- 
der a  direct  order  from  the  foreman.  The 
rope  used,  which  was  only  80  or  40  feet  long, 
was  the  specific  rope  wfaldi  the  foreman  di- 
rected to  be  used.  He  knew  that  with  sodi 
a  rope  the  men  must  stand  somewhere  upon 
the  'floor  to  do  the  work  as  ordered.  If  there 
was  a  safer  place  to  stand  than  where  tbey 
stood,  there  is  no  evidence  that  the  respCHid- 
ent  and  tbe  otlier  two  men  knew  of  it,  and 
tbe  evidence  is  positive  that  the  foreman 
did  not  tell  them  of  It,  though  he  claims  to 
bare  had  it  in  mind.  In  executing  the  fore- 
man's order  tbe  respondent  proceeded  exact- 
ly as  he  was  warranted  In  interpreting  that 
order.  In  such  a  case  tbe  questions  of  as- 
sumption of  risk  and  contributory  negligence 
approach  each  other  so  closely  as  to  blend 
and  be  determinable  upon  the  same  princi- 
ples. The  servant  assumes  tbe  risk  of  obe- 
dience, or  la  guilty  of  contributory  n^Ugence 
in  obeying  the  order,  only  when  the  added 
danger  so  Incurred  Is  open,  patent,  and  ob- 
vious alike  to  man  and  master,  and  so  plain 
that  reasonable  men  might  not  differ  as  to 
Its  existence,  and  so  Imminent  that  a  rea- 
sonably prudent  man  would  not  obey  the  or- 
der. "In  other  i^ords,  if  a  danger  is  not 
so  absolute  or  imminent  that  injury  must 
almost  necessarily  result  from  obedience  to 
an  order,  and  the  servant 'ol)eys  the  order  and 
Is  injured,  tbe  master  will  not  afterwards 
be  allowed  to  defend  himself  on  the  ground 
that  the  servant  ought  not  to  have  obeyed 
the  order."  1  Labatt,  Master  and  Servant, 
i  430,  p.  1241 ;  Waterman  v.  Skokomlsh  Tim- 
ber Co.,  65  Wash.  234,  241.  118  Pac.  80; 
Wlthiam  V.  Tenino  Stone  Quarries,  48  Wash. 
12T.  92  Pac.  900 ;  Campbell  v.  Winslow  Lum- 
ber Co.,  66  Wash.  007,  119  Pac  882;  Offutt 
T.  World's  Columbian  Exposition  Ca,  102 
III.  567,  51  N.  B.  661,  653;  Gnndlach  v. 
Scbott,  192  III.  500,  61  N.  W.  332,  85  Am.'Bt 
Rep.  348.  Considering  the  fact  that  the  floor 
was  supported  on  three  sides  by  brick  walls 
and  also  by  the  chimney,  and  the  evident 
belief  of  the  experienced  foreman,  as  Im- 
plied by  his  order,  that  the  floor  would  sus- 
tain tbe  added  weight  which  the  execution 
of  tlie  order  would  obvlouslyj  impose,  we  can- 
not say  tliat  reasonably  prudent  men  might 
not  well  differ  as  to  the  danger  wlilch  would 
result  firom  obedlcmce  to  the  order.  Tba 
question  of  assumption  of  risk  was  one  for 
the  Jury. 

[7, 1]  The  respondent  was  not  guilty  of 
eontrlbntory  negligence  In  ot>eylng  the  order, 
unless  there  was  a  safer  place  to  stand,  and 
be  knew  of  Ibnt  fact  Of  this  there  was  no 
evidence  so  conclusive  as  to  take  the  question 
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from  Qie  jnry.  If  tbere  was  a  more  aecore 
strip  of  floor  on  which  he  might  have  stood, 
there  was  no  evidence  that  he  knew  of  It 
It  Is  suggested  that  he  might  have  stood 
apon  the  fire  escape,  but  there  was  absolute- 
ly no  evidence  that  such  a  course  would  have 
t>een  practicable^  It  Is  also  suggested  that 
he  might  have  stood  npon  the  wall  of  the 
building,  but  this  was  obrloosly  impractica- 
ble. When  the  dormer  gave  way  In  response 
to  the  pull,  the  danger  of  fftUlng  from  the 
wall  would  seem  more  obvious  than  the  dau 
gw  that  the  floor  would  fall.  Upon  the 
whole  record  It  seems  to  us  that  the  quect- 
tlons  of  n^llgence.  contributory  negligence, 
-and  assumption  of  risk  were  all  for  the 
Jury,  under  proper  InstructionB.  The  in- 
stractlons  given  fairly  covered  the  law  as 
we  conceive  It  to  be.  as  applied  to  the  facts. 
Tbo  judgment  Is  afflrmed. 


MAIN,  FULLERTON, 
MOUNT.  JJ^  concur. 


M0BBI8,  and 


JOBS  T.  SPOKANE  OAS  &  FUBL  CO. 
(Snpreme  Oout  of  Wasbington.  April  12, 

«^  leis.) 

1.  Appeal  and  Ebbob  (I  SBT*)— Bbtiew— 
APPEAL  raoH  NoRSurr. 

Where  the  trial  court  withdrew  a  case 
from  tihejnrr  and  dismissed  the  action,  the 
Snpreme  Conrt  would  accord  verity  to  the  evi- 
dence most  favoi^e  to  plaintiff  and  give  it 
its  full  probative  effect. 

[Ed.  Note.— For  other  cases,  see  Appealand 
Error,  Cent  Dig.  H  2912,  2917.  8748,  3768. 
4024;  Dec  Dig.  I  927.*] 

2.  Mastbb  akd  Sbbvaitt  (|  107*)— Liabizjtt 

rOB  INJT7BIEB— DANOBBOUS  AOENCIKS. 

A  master  employing  inherently  daogeroaa 
agencIeB,  such  as  powder  or  other  exploaives, 
muBt  ezerclBe  a  degree  of  care  for  the  safety 
of  the  servant  commensurate  with  the  danger 
reasonably  to  be  anticipated,  in  order  that  ex- 
tra hacaras  may  be  eUmlnated  or  reduced  to 
a  minlmam. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  H  199-^202,  212,  264,  25S; 
Dec  Dig.  i  107.*j 

a  Masteb  and  Sebvart  (g  286*)— Acnons 

FOB  IRJUBIES— QTJEariONS  FOB  JUBT. 

Whether  it  was  negligence  for  an  employ- 
er, in  blaBting,  to  attach  several  charges  of 
powder,  placed  in  holes  about  four  feet  deep, 
to  the  finng  wire  and  explode  them  aimnltane- 
onsly  by  one  application  of  the  battery,  mak- 
ing only  one  report  and  rendering  it  impossible 
to  determine  whether  all  had  exploded  or  not 
doe  to  the  fact  that  the  charges  would  some- 
times shoot  downward  without  disturbing  the. 
npper  layer  of  earth,  instead  of  exploding  only 
one  at  a  time,  was  a  question  for  the  jury. 

(ESd.  Note.— For  other  cases,  see  Master  and 
Servant.  Gent  Dig.  It  IDOl.  1006,  lOOa  1010- 
1015.  1017-1033.  1036-1042,  1044.  1046-1060; 
Dec.  Dig.  I  286.*] 

4.  MAffTEB  ATTD  SEBVANT  (|  217*)— DiABIUTT 
VOB  iNJUaiES— ASSUlIFTIOff  OF  RiSK. 

Equal  knowledge  of  a  danger  Is  not  alone 
the  test  of  whether  a  servant  assumes  extraor- 
dinary and  unnecessary  risks  created  by  the 
master's  negUgenee;  and  added  danger,  in  or- 
der to  be  assumed,  mnst  be  patent  open,  ob*. 


viouB,  and  volnntarll/,  as  well  as  knowingly,  en- 
countered. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  574-600;  Dec  Dig.  { 
217.*] 

5.  Master  and  Sebvant  (8  203*)— I/Iabilttt 
FOB  In jubies— Assumption  of  Bisk. 

A  servant  usually  assumes  the  risk  of 

those  ordinary  dangers  necessarily  Inddent  to 

the  work,  and  only  those 
[Ed.  Note.— For  oOier  cases,  see  Master  and 

Servant  Gent  Dig.  H  688-64a;  Dee.  Dig.  | 

203.*] 

6L  Masivb  and  Servant  (|  288*)— Lxablutt 
FOB  Injubies— AsSmiPTION  OF  BiSK. 

Whether  a  servant  assumes  unnecessary 

risks  imposed  by  the  master's  negligence  u 

usually  a  question  of  fact. 
[Ed.  Note. — For  other  cases,  see  Master  and 

Servant  Gent  Dig.  i|  1068-1088;  Dec  Dig. 

1288.*] 

7.  Masteb  and  Sebtant  <|  288*)— Liabilitt 

FOR  Injuries— AssDMPTioN  of  Rise. 

An  employ^  was  engaged  in  blasting  by 
means  of  charges  of  powder  placed  in  holes 
about  four  feet  deep  aud  exploded  simultane- 
ously with  only  one  report  making  it  imposri- 
ble  to  determine  whether  all  had  exploded,  as 
the  charges  might  shoot  downward  without 
noticeably  disturbing  the  upper  layer  of  earth. 
Tbe  battery  used  to  explode  the  charges  had 
several  times -failed  to  explode  some  of  tiie 
charges,  and  plaintiff  told  the  foreman  that  on 
this  account  only  one  charge  should  be  attach- 
ed to  the  battery.  Tbe  foreman,  however, 
thereafter  made  the  connections  himself,  and 
continued  to  fire  the  charges  simultaneously. 
After  attempting  to  explode  two  charges,  he 
told  plaintiff  that  they  bad  shot  down,  and  to 
clean  the  holes  out  Wbile  doing  so,  plaintiff 
was  injured  by  the  explosion  of  a  charge  not 

Srevionsly  «ploded.  Held,  that  whether  the 
auger  from  the  employer's  negligence  in  hav- 
ing tbe  charges  exploded  simuluneously  was  so 
imminent  and  certain  that  plaintiff,  by  continu- 
ing iu  tbe  employment,  assumed  the  risk  was  a 
qaestlon  for  the  jury. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant  Gent  Dig.  H  1068-lOEe;  Dee:  Dig.  | 
288.*  J 

8.  Masteb  and  Sebvant  (S  289*)— -Liabilitt 
FOB  Injuries— AssuifPTiON  of  Risk. 

In  an  action  for  injuries  to  a  workman  en- 
gaged in  blastitig,  sustained,  while  cleaning  out 
holes  after  charges  of  powder  were  exploded, 
by  the  steel  drill  which  he  was  using  exploding 
a  charge  not  previously  exploded,  e^dence  heia 
to  make  a.  question  for  the  jury  as  to  whether 
he  was  negligent  In  using  the  drilL 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ||  1089,  1090,  1092-m2; 
Dec.  Dig.  8  289.*) 

Department  2.  Appeal  from  Superior  Cour^ 
Spokane  County;  J.  M.  Easterday,  Judge. 

Action  by  8.  P.  Jobe  against  the  Spokane 
Gas  &  Fuel  Company.  Judgment  for  defend- 
ant, and  idalntifr  appeals.  Beversed  and  re- 
manded. 

Laughon  &  Lavln,  of  Spokane^  tm  Appeil- 
lant  Danson,  WlUlanu  &  Danson,  A«  B. 
GaUagber.  and  Oea  D.  Lant^  all  of  Slpokan^ 
for  respoiMlent 

ELLIS,  J.  This  Is  an  action  to  recorer 
damagea  for  perstmal  Injuries.  1%  ts  here  on 
ai^eal  tram  a  Judgment  withdrawing  the 
case  from  th»  Jury  and  dismissing  the  action. 


•For  othsr  oases  ss*  ssom  topis  and  seeUoa  KtWBBR  la  Dse.  Dig.  *  AnL  Dl|.  Key-No.  Svlm  ft  Rop't  Indaxas 
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We  will  thwefore  thiooi^ttt  deelgDate  tbe 
appellant  as  plalntU^  the  reapondent  as  de- 
fendant 

[I]  The  eTldence  In  many  partlcnlars  was 
conflicting.  That,  however,  Is  immaterial  to 
the  present  inquiry,  since  we  must  accord 
verity  to  the  evidence  most  favorable  to  the 
plaintiff  and  give  it  its  fnll  probative  effect 
There  was  evidence  from  which  the  Jury 
might  have  foana  the  following  facts:  Tlie 
defendant  was  engaged  in  excavating  a 
trench,  about  four  feet  deep,  in  the  southern 
part  of  the  dty  of  Spokane,  for  the  purpose 
of  laying  a  gas  main.  Where  the  accident 
occurred,  tbe  excavation  was  being  made  In 
a  rock  formation;  the  upper  stratum,  18 
Inches  to  2  feet  In  tbldineBs,  being  hard  and 
solid;  the  lower  portion  to  tbe  bottom  of  tbe 
excavation  being  soft,  friable,  and  broken. 
The  work  was  being  done  by  blasting  with 
Uupont  gelatine  powder,  placed  In  drilled 
holes  a  little  over  an  Inch  In  diameter  and 
about  4  feet  deep.  These  charges  were  ex- 
ploded by  means  of  an  electric  battery  at- 
tached to  a  flrlng  wire  connected  with  thin 
wires  attached  to  caps  embedded  in  the  gel- 
atine. When  more  than  one  charge  was  at- 
tached to  the  flrlng^  wire,  they  were  all  ex- 
ploded by  one  application  of  the  battery; 
the  explosions  being  simultaneous,  so  that 
but  one  report  was  made.  In  such  a  case  it 
was  impcwslble  to  determine  from  the  report 
whether  only  one  or  more  than  one,  or  wheth- 
er ail,  the  charges  so  attached  bfid  exploded. 
In  a  formation  such  as  here  encountered  It 
was  not  uncommon  for  the  charge  to  shoot 
downward,  sbatterlng-  the  softer  lower  stra- 
tum of  rock  without  breaking  or  noticeably 
disturbing  the  npper  solid  layer.  In  such 
case,  if  more  than  one  charge  was  attached 
to  the  battery  when  the  electric  current  was 
applied,  it  was  impossible  to  determine  from 
the  appearance  of  the  surface  whether  more 
than  one  of  the  charges  bad  exploded.  Un- 
der these  conditions  there  was  no  way  of  de- 
termining whether  any,  and,  If  any,  which,  of 
the  charges  had  missed  flr^  except  by  remov- 
ing the  tamping  and  exploring  the  holes.  The 
plaintiff,  a  man  of  many  years'  experience  In 
blasting,  had  been  for  some  months  prior  to 
September  9,  1911,  In  the  defenuant's  employ 
as  a  powder  man,  and  on  that  date,  and  for 
two  or  three  days  before,  had  been  working 
in  the  vleiiilty  above  mratloned.  There  wen 
three  crews  (tf  three  men  each  engaged  in 
drilling  holes;  tbe  plalntUT  being  a  member 
of  one  of  these  crews.  His  duties  required 
him  to  assist  in  drilling  the  holes  and  to  per- 
sonally load  the  boles  with  powder,  attach 
the  tiiln  cap  wires  to  the  firing  wire,  and  op- 
erate the  battery.  Where  the  bottom  of  the 
hole  was  In  soft  rock  or  earth,  a  Quantity 
of  sand  was  first  tamped  tfasr^  the  Btl<^ 
of  powder  then  inserted  one  upon  the  other, 
sUdcs  heSng  ordinarily  used,  and  the  cap 
pressed  Into  the  laat  half  stick.  Tbe  re- 
mainder of  the  bole  was  filled  to  the  top 


with  sand,  thoroughly  tamped  by  means  of 
a  wooden  stlt^.  On  the  day  in  questlcm  B<Mne 
9  or  11  charges  bad  been  set  off  prior  to  the 
accident  While  usually  the  plaintiff  attadi- 
ed  the  cap  wires  to  the  firing  wire  and  tam- 
ed the  crank  on  the  battery  to  explode  the 
holes,  on  the  day  in  question  the  defendant's 
forenun  in  charge  of  the  work,  himself  an 
experienced  powder  man,  had  personally  at- 
tached the  wires  and  manipulated  the  battery 
In  discharging  all  but  one  of  these  charges. 
This  hai^tened  as  follows:  On  several  oc- 
casions prior  to  this  time  the  battery  had 
failed  to  explode  charges  attached  to  the  fir- 
ing wire.  This  occurred  once  on  August  25 
and  again  on  August  30,  1911,  when  two 
charges  had  been  attached,  and  but  one  had 
exploded.  On  another  occasion,  when  so  at- 
tached, the  battery  had  failed  at  first  to 
explode  either  charge,  but  without  readjust- 
ing the  wires,  on  turning  the  crank  several 
times,  both  exploded.  These  failures  were 
attributed  by  the  plaintiff  and  another  ex- 
perienced powder  man  to  the  weakness  of 
tbe  battery.  Four  or  five  days  before  the  ao* 
cident  the  plaintiff  had  told  the  defendant's 
superintendent  of  construction,  who  had  gen- 
eral charge  of  Ite  constnictlDn  work,  that  the 
battery  was  not  working  properly,  and  he 
had  replied:  "All  right;  I  will  see  about  It" 
On  tbe  morning  In  question,  before  the  acci- 
dent occurred,  the  plaintiff  told  the  foreman 
In  Immediate  charge  of  the  work  that  no 
more  than  one  cliarge  should  be  atteched  to 
the  battery  at  one  time,  as  the  ground  was 
soft  at  tbe  bottom,  that  the  battery  did  not 
work  properly,  and  that  he  feared  on  acd- 
dent  The  foreman  replied  that  he  knew  all 
about  tbe  batteries,  and  be  was  in  a  harry 
and  wanted  to  get  the  muckers  to  work. 
Thereafter  until  the  accident  the  foreman 
made  the  connections  and  fired  the  chafes 
himself.  The  plaintiff  had  loaded  the  last 
two  holes,  about  four  feet  de^  and  about 
three  feet  apart,  In  the  manner  above  de- 
scribed. The  foreman  connected  the  wires 
and  used  the  battery  to  explode  tbe  charges. 
After  tbe  report,  wh&x  the  logi  which  bod 
been  placed  over  the  holes  were  ronoved  and 
the  dirt  scraped  away,  both  holes  looked  ths 
same.  The  sand  tamiring  mis  mractlcally  on- 
disturbed  in  both.  Neither  bole  bad  been 
affected  on  the  surface.  They  looked  aUke^ 
Tbe  foreman  then  sold  to  the  plaintiff: 
**Tbey  have  both  shot  down,  and  you  win 
have  to  cloin  tbe  holes  out"  Tbe  plaintiff 
began  pumping  tbe  sand  oat  at  one  ol  tbe 
holes  with  a  sand  pump,  and  wbm  down 
about  the  depUi  of  tbe  tamping  tbe  pomp 
dropped  about  six  in<dieB,  wUdi  tbe  plalntUt 
and  several  other  expert  powder  men  testify- 
ing for  both  t^lntlff  and  defendant  steted 
would  indicate  that  tbe  cbaife  bod  exploded. 
Some  pieces  of  rode  bad  come  in  from  the 
side  of  the  bole  interfering  with  the  work 
of  further  clearing  It,  but  before  attempting 
to  remove  this  took  the  plaintiff  inoceeded  to 
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pnmp  the  Hud  from  the  other  hole.  The 
same  tblng  bappened.  The  pump  sank  down 
In  the  fame  way.  and  rock  had  also  come  in 
from  the  aide  of  the  hole.  He  took  a  drill 
and  removed  the  rock  from  this  hole  and 
then  returned  to  the  hole  first  pumped  ont 
and,  after  attempting,  wlOout  sncceas,  to  re- 
move the  rock  wltb  a  wooden  scraper  or 
spoon,  used  the  drill  as  before,  and  while  be 
was  cutting  away  the  nx^  the  explosion  oc- 
curred, causing  the  lnjux7*  There  was  a 
conflict  In  the  evidence  at  to  the  extent  of 
the  e^lMion.  The  drlU  was  not  thrown  out 
of  the  faolew  Some  of  tlie  defendant's  wit- 
nesses testified  that  U  the  amount  of  pow- 
der pbiced  in  tlw  lude  had  e^loded  the  drill 
wonld  have  bem  thrown  oat.  Other  witness- 
es testified  that  the  n<^  was  about  the  same 
as  any  shot  which  goes  down,  and  that  in 
that  charact^  of  ground  the  drill  would  not 
necessarily  be  blown  out  of  the  bole  by  the 
fall  ezploBkm  of  the  diargb  The  negligence 
charged  was  failure  to  ad«q>t  a  reasonably 
safe  method  of  work,  considering  the  known 
character  of  the  ground,  in  attempting  to 
dlschai^  more  than  one  Mast  at  a  time,  and 
failure  to  furnish  a  reasonably  efficient  bat- 
tery. The  answer  denied  the  allegations  of 
negllgenee  and  set  up  the  afflrmatlTe -defens- 
es of  assumed  risk  and  CfAtrlbutory  negli- 
gence. 

LI]  Was  the  defendant  guilty  of  the  neg- 
ligence diargedY  In  the  employment  tut  In- 
herently dangerous  agencies,  such  as  powder 
or  other  exploeiTes,  it  Is  tbe  duty  of  the 
master  to  exerdse  a  degree  of  care  fOr  tbe 
safety  of  the  serrant  commensurate  with 
the  dangw  reasonably  to  be  anticipated.  1 
lAbatt,  Blaster  and  Servant,  |  16;  Mather 
v.  Sillston,  156  U.  8.  301,  15  Sup.  Ct  464.  39 
L.  Ed,  464.  It  Is  not  holding  an  employer  to 
an  onreasonable  duty  to  require  him  to  take 
all  reasonable  care  to  reduce  to  a  mliiimu"* 
tbe  hazards  of  an  inherently  hazardous  em- 
ployment Any  extra  hazard,  not  necessary 
tp  tbe  practical  performance  of  the  work, 
which  ml^t  be  anticipated  and,  by  the  ex- 
erdae  of  reasonable  care  on  the  master's 
part,  avoided,  It  is  the  master's  duty,  by  the 
exercise  of  such  care,  to  eliminate.  "The 
correct  Juristic  concept  Is  that  which  is  In- 
dicated by  the  remark  that  'reasonable  care 
is  care  proportional  to  the  danger  to  be 
guarded  against,  and,  In  dangerous  situa- 
tions, means  great  care.' "  1  Labatt,  Master 
and  Servant,  {  16,  p.  80;  Sprague  v.  New 
York  &  N.  a  R.  Co.,  68  Conn.  345,  36  Ati. 
791,  37  h.  R.  A.  838.  This  le  especially  true 
as  applied  to  the  plan  or  method  of  opera- 
tion deliberately  adopted  by  the  master  or 
his  representatives.  When  that  plan  Is  in- 
herently defective  and  unnecessarily  danger- 
ous, Its  adoption  1b  negligence,  entailing  a 
liability  upon  the  master  for  resulting  inju- 
ries. 

"The  acddrait  was  not  caused  by  a  mere 
OTflrsight  or  ne^Igent  act  appertaining  to  a 


mere  detail;  but  it  followed  as  a  natural  and 
nc!L:es8ary  consequence  of  a  defective  plan 
and  method  of  o[>eratton  directed  by  the  fore- 
man, and  being  carried  out  under  his  immedi- 
ate presence  and  under  his  personal  direc- 
tion and  supervision.  The  plan  or  method 
of  operation  was  a  matter  to  be  chosen  and 
determined  upon  by  tbe  master  or  bis  rep- 
resentative; and  when,  as  In  this  case,  it  was 
Inherently  defective  and  unnecessarily  dan- 
gerous, the  responsibility  for  any  Injury  oc- 
casioned thereby  must  be  laid  at  his  door." 
Ball  V.  Megrath,  43  Wash.  107,  109,  86  Pac, . 
382.  383. 

"It  was  the  duty  of  the  city  In  doing  this 
work,  confessedly  dangerous  and  attendant 
with  many  risks,  to  do  it  in  sncb  a  way 
as  to  reduce  tbe  danger  to  a  minimum,  and 
not  increase  it  by  careless  and  negligent 
methods  of  operation."  Blair  v.  Spokane,  66 
Wash.  399.  405, 119  Pac  839,  841;  Etheridge 
v.  Gordon  Construction  Oo.,  62  Wash.  256, 
259.  260,  113  Pac.  6S9;  Rogers  v.  Valk.  131 
Pac.  231,  Just  decided.  1  Labatt,  Piaster  and 
Servant,  f  118. 

[3]  In  view  of  theBe  principles.  It  aeema 
plain  that  the  question  of  tbe  primary  n^ 
ligence  of  the  defendant  was.  under  tbe  evi- 
dence, one  for  the  Jury.  Had  but  one 
blast  been  attached  to  the  battery  at  the 
time,  as  urged  by  the  plaintiff,  the  noise 
of  the  explosion,  or  Its  absence  would  have 
furnished  a  sure  test  as  to  whether  tbe 
charge  was  still  there  or  not  In  rock  'of 
this  character,  where  the  blasts  were  lia- 
ble to  shoot  down,  the  surface  of  the  ground 
furnished  no  amdi  test  Such  a  plan  of 
operation  was  entirely  compatible  with  tbe 
practicable  p^ormance  of  tlie  work,  and 
would  have  exposed  the  plalntlfl  to  no  un- 
necessary danger.  Had  there  been  an  explo- 
sion, he  could  have  proceeded  with  perfect  as* 
snrance  of  safety  to  dear  out  anu  recharge 
tbe  bole.  Had  thore  been  no  sound  of  an 
explosion,  he  could  have  mer^  pumped  ont 
tbe  sand,  superimposed  above  tiie  cM.  f^tge 
a  new  one,  and  exploded  tbe  whole-^  plan 
described  by  expert  witnesses  as  usual  and 
safe  In  sucb  cases.  There  was  evidence  suf- 
ficient to  sustain  a  finding  that  tbe  battery 
was  weak.  It  bad  repeatedly  failed  to  do 
tbe  work  expected  of  it,  and  of  this  the  mas- 
ter had  been  notified.  Whether,  where  there 
is  perfect  connection,  a  current  whldi  will 
fire  one  blast  will  fire  two  or  more  up  to 
tbe  capacity  of  tbe  battery,  and  beyond  that 
capacity  will  fire  none,  the  evidence  leaves 
in  doubt  It  may  be  doubted,  therefore, 
whether  tbe  weakness  of  the  battery  had  any 
causal  connection  with  the  failure  of  the 
charge  which  caused  tbe  Injury  to  explode. 
Whatever  may  be  said  of  the  second  alle- 
gation of  negligence,  there  was  ample  evi- 
dence to  take  tbe  case  to  the  Jury  upon  the 
Qrst.  The  plan  of  work  adopted  expmed  the 
plaintiff  to  an  unnecessary  danger. 

lA^}  Did  tbe  plaintiff  assume  the  risk  of 
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thl0  added  and  mmecesBarr  danger?  The 
trial  court,  in  deciding  that  he  did,  placed 
the  dedBion  npon  the  groand  that,  notwith- 
standing any  prior  n^ligence  of  the  master, 
a  new  condltfon  had  arisen,  the  dangers  of 
which  were  eQually  within  the  knowledge 
of  tbe  plaintiff  and  the  defendant's  foreman, 
and  that  therefore  the  plaintiff,  acting  upon 
equal  knowledge  with  the  master,  assumed 
the  risk.  This  Is  unsound,  in  that  It  ignores 
an  ingredient  essential  to  the  assumption 
of  extraordinary  and  unnecessary  dangers 
created  by  the  master's  negligence,  tIz.,  that 
the  added  danger,  in  order  to  be  asBnmed, 
must  be  patent,  open,  obvious,  and  voluntari- 
ly, as  well  as  knowingly,  oicountered.  Equal 
knowledge  la  not  alone  the  test  The  dan* 
ger  must  t>e  palpable,  and  not  only  know- 
ingly, hut  Toluntarily,  incurred.  Herdn  lies 
the  distinction  between  the  assnmptlon  of  or- 
dinary risks  necessarily  incident  to  the  woik, 
In  the  abaeniSe  of  any  breach  of  duty  on  the 
master's  part,  and  those  arising  from  the 
master's  negligence.  Hie  aervant  assumes 
usually,  as  a  matter  of  law,  the  risk  of  those 
ordinary  dangers  necessarily  inddent  to  the 
work,  and  only  those.  Whether  he  assumes 
the  risk  of  unneces»ry  dangera  Imposed  by 
the  master's  n^llgence  Is  usually  a  question 
of  fact  deveudlng,  not  alone  upon  his  knowl- 
edge of  the  danger,  but  upon  its  certainty, 
inunlnence,  and  ctoviam  character,  and  upon 
his  free  and  voluntary  action  in  the  premises 
as  Indicating  an  assent  to  the  master's  con- 
duct and  an  acceptance  of  the  consequoit 
risk.  Biany  cases  make  a  distinction  even 
more  marked,  to  the  effect  that  the  servant 
never  assumes  the  risk  of  the  master's  neg- 
ligence. We  siUd  in  Blair  v.  Spokane.  66 
Wash.  899,  408,  404,  119  Pac  888,  841:  "As 
to  the  defense  of  assumption  of  risk,  while  it 
is  tme  that  an  employe  assumes  all  the  dan- 
gers Inherit  in  the  work  and  that  are  or- 
dinarily incident  thoreto.  It  does  not  follow 
that  he  assumes  tbe  risk  of  his  employer's 
negligence.  The  risks  assumed  by  the  servant 
are  those,  and  those  only,  that  are  obvlona 
after  the  master  has  discharged  the  duty  Im- 
posed upon  htm  by  law  of  using  ordinary 
care  and  prudence  In  making  the  servant's 
work  reascmably  safe,  and  in  providing  him 
with  a  reasonably  safe  place  in  wblch  to  do 
that  work."  Howland  v.  Standard  Mill  ft 
Logging  Co.,  SO  Wash.  84,  96  Pac.  686:  Cur- 
tis V.  McNair,  1T3  Mo.  270,  78  S.  W.  167: 
American  Window  Glass  Co.  v.  Koe,  IDS  Fed. 
777,  86  a  C.  A.  138.  Considered  purely  as  a 
question  of  assumption  ot  risk,  unmodified 
by  the  element  of  assent  to  be  deduced  from 
the  servant's  free  choice  with  knowledge  and 
appreciation  of  the  danger,  tbe  doctrine  so 
stated  is  obviously  sound;  but  with  these 
modifying  elements  present  and  controvert- 
ed the  doctrine  is  accordingly  modified,  and 
the  question  becomes  one  of  fact  for  the 
Jury,  whenever  the  minds  of  reasonable  men 
may  differ  upon  it  Pearson  v.  Federal  Min. 


&  Smelting  Co.,  42  Wash.  90,  84  Pac.  632; 
Etherldge  v.  Gordon  Construction  Co.,  62 
Wash.  256,  113  Pac  630;  Chicago  Hair  ft 
BrisUe  Co.  v.  Mueller,  203  IlL  S6S,  68  N.  E. 
61;  Chicago  &  A.  B.  R.  v.  House,  172  UL 
601,  60  N.  E.  161;  Louisville  ft  N.  B.  Co.  v. 
Kelly,  63  Fed.  407,  U  a  C.  A.  260;  BCalott 
V.  Hood,  201  111.  202,  66  N.  E.  217. 

[7]  Tbe  danger  here  encountered  by  tbe 
plaintiff  was  not  a  certain,  palpable,  open, 
and  obvious  danger.  It  was  hypothetical. 
His  continuance  In  the  onployment  wltit 
knowledge  that  the  mastw's  n^cUgenoe  In 
attaching,  over  his  protest,  more  than  one 
blast  In  this  soft  substratum  had  exposed 
him  to  an  added,  unnecesBary,  possible  dan- 
ger cannot  be  said,  as  a  matter  of  law,  to 
constitute  a  voluntary  assumpOum  ot  the 
added  risk.  A  new  danger  was  injected  Into 
his  environment  with  his  knowledge,  it  is 
true,  but  over  his  objection.  His  Judgmoit 
was  overridden  by  that  of  the  foreman,  back- 
ed by  the  foreman's  authority  a»  such.  The 
situation  was  the  same.  In  legal  omtempla- 
tion,  as  If  he  bad  attodied  the  blasts  him- 
self under  a  direct  order  from  the  f  raunas. 
The  real  danger  lay  In  the  uncertainty,  caus- 
ed by  the  master's  negUgoic^  as  to  whether 
there  was  any  risk  to  assume.  Whethw  tills 
danger,  though  its  presence  vzb  appreciated, 
was  so  Imminent  and  certain  of  disastrous 
consequences  as  to  make  it  Incumbrait  upon 
tbe  plaintiff,  as  an  ordinarily  prudent  man, 
^ther  to  quit  wort,  or  to  aanihie  the  risk, 
was  a  question  fw  the  Jury.  He  did  not  vol- 
untarily encounter  a  certain,  imminent,  and 
palpable  danger,  as  was  the  case  in  Wato^ 
man  v.  Skokomlsh  Lumber  Co.,  66  Wash.  234, 
116  Paa  86,  and  other  cases  relied  upon  by 
the  defendant 

[I]  Finally,  Waa  the  phiintlff  gnlltr  of 
contributory  n^igence  in  using  the  atoel 
drill  under  the  circumstances?  Both  he  and 
the  foreman  believed  that  the  diarges  had 
both  shot  down.  He  proceeded  cautiously  till 
satlsHed  that  th^  had.  Of  Ave  expert  pow- 
der men  who  testified  both  for  the  [daintlff 
and  the  defendant,  all  save  one,  the  foreman, 
said,  in  effect,  that  when.  In  pumping  the 
sand  out  of  the  hole,  the  pump  dropped  down 
below  where  the  powder  ought  to  be  they 
would  conclude  that  tiie  charge  had  explod- 
ed, and  would  deem  it  safe  to  use  the  drill  in 
cutting  out  pieces  of  rock  which  could  not  be 
removed  with  a  spoon  or  scraper.  When 
asked  how  they  would  have  proceeded  under 
like  circumstances,  they  all  prescribed  a 
course  of  conduct  practically  the  same  as 
that  pursued  by  tbe  plaintiff.  Whether,  aft- 
er having  satisfied  himself  by  tbe  circum- 
stance of  tbe  sudden  dropping  of  the  pump, 
a  circumstance  usually  relied  upon  by  other 
powder  men,  that  tbe  charge  had  shot  down, 
be  was  guilty  of  contributory  negligence  In 
using  the  drill  was  a  question  for  the  Jury.. 
In  the  light  of  the  evidence  we  cannot  say 
that  the  minds  ot  reasonaUe  men  might  noC 
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differ  as  to  whether  he  acted  as  an  ordinarily 
jH^dent  powder  man  would  have  acted  In 
the  same  drcumatances.  There  was  evidence 
sufficient  to  take  the  case  to  the  Saij  upon 
every  controvwted  issae. 

The  Judgment  Is  i^veraed.  and  the  cause 
is  remanded  for  a  new  trlaL 

CROW,  a  X.  and  H0BBI8,  UAIN,  and 
FULLBRTONt  JJ.»  conenr. 


WRIGHT  V.  SITYDAM. 

(Snprenc  Court  of  WasUagton.    April  4, 
1918.) 

1.  VCHDOR  ANn  PUBCSASEB  (|  S*)— OOETrBAOT 

OF  Sale  or  Land — Opnoifs. 

A  coatract  expressly  statiog  that  $100  was 
received  as  part  payment  npon  the  porchase 
price  of  land,  followed  by  provlrions  clearly 
contempIatiQK  the  consnmmation  ot  a  -sale  of 
land,  althongh  providing  that  the  purchaser,  if 
he  breached  the  contract,  should  be  only  liable 
to  the  extent  of  such  payment,  was  not  an  op- 
tion but  was  a  contract  for  the  sale  of  land. 

(Ed.  Note.— For  other  cases,  aee  Vendor  and 
Pcrchaser.  Cent  Dig.  |  3;  Dec.  Dig.  |  3.*] 

2.  VEIfDOS  AND  PUBCHASBB  <i  133*)— COIf- 
TEACT  FOR  Sate  or  IiAND— MrTTCALITT. 

A  contract  for  the  sale  of  land,  providing 
that  the  title  must  be  satisfactory  to  the  pur- 
rhaser,  does  not  give  the  pnrcluwer  an  arbitrary 
right  to  reject  a  good  marketable  title  so  as 
thereby  to  lack  mntuality. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  !{  234-287;  Dec.  Dig.  | 
133.*] 

3.  VENDOB  Ann  PUSCHA8EB  ((  13»)— CON- 
TBACT  FOB  SAU  OF  LaND~CoN81  DERATION. 

An  obligation  to  forfeit  $100  was  a  suffi- 
cient consideration  to  support  a  promise  of  an- 
other to  convey  land  valued  at  about  $8,000 
upon  ttie  payment  of  the  balance  of  the  por- 
chase price.  * 

[Ed.  Xote. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  8  14;  Dec.  Dig.  g  13*] 

4.  Vendor  and  Purcbabeb  (§  23*)— Unilat- 
ERAt.  Contract  fob  Sale  of  Lani>— Mu- 
tuality. 

The  fact  that  a  contract  for  the  sale  of 
land  was  signed  only  by  the  owner  does  not 
show  a  want  of  mutuality. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  28;  Dec.  Dig.  {  23.*] 

5.  Specific  Pbbfobmance  (J  32*)— Sals  of 

LAN  D— MUTUALnr. 

The  fact  that  the  purchaser  In  a  contract 
for  the  sale  of  land  is  liable  on  a  breach  only 
for  liquidated  damages  does  not  affect  his  right 
to  enforce  speciiic  performance  on  the  ground 
of  want  of  mutuality  of  remedies,  where  be  has 
tendered  the  agreed  price  and  has  kept  the  ten- 
der good. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, C«it  Dig.  H  80-09;  Dec.  Dig.  I 
32.*] 

6.  SfECTFIO  PBBFOBlCAirCB  ({  101*)— GoN- 
TBACT8— Mutual  Gonoubbent  and  Depend- 
ent OBUOATIONa 

An  owner  cannot  claim  that  a  contract  of 
sale  for  land,  where  the  payment  of  the  pur- 
chase  price  was  to  be  concurrent  with  the  de- 
livery of  the  deed,  has  lost  its  vitality  on  ac- 
count of -delay*  where  lie  has  not  at  any  time 


offered  to  perform  or  made  any  demand  and 
has  not  sought  to  rescind. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig,  U  ^  295,  Sll-317: 
Dec.  Dig.  I  101.*] 

7.  Specific  Pebpobuanci  {f  18*)— Glaius— 

DUTNBEfl. 

In  an  action  for  specific  performance  of  a 
contract  to  convey  land,  where  plaintiff  does 
not  ask  for  damages  in  the  alternative,  but 
claims  that  defendant  has  not  disqualified  him- 
self to  convey  title,  the  fact  that  defendant 
may  have  no  title  and  may  never  tiave  had  is 
no  defense,  since  be  only  has  to  make  a  deed 
and  is  not  concerned  with  any  controversy  that 
might  arise  between  plaintiff  and  other  parties. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formaace.  Cent  Dig.  H  30-32;  Dec  Dig.  { 
13.*] 

8.  Abatement  akd  Revival  (|  16*)— Discon- 
tinuance  of  Pbiob  Action  before  Trial. 

Although,  at  the  time  of  a  plea  of  abate- 
ment on  the  ground  of  the  pendency  of  a  prior 
action,  such  an  action  was  pending,  it  cannot 
be  held  to  have  been  vexatious,  where,  at  the 
time  of  the  trial  on  tlw  merits,  aucfa  prior  ac- 
tUm  bad  been  dlamissed  without  prejudice. 

[Ed.  Note.— For  other  eaiea,  see  Abatement 
and  Revival,  Cent  Dig.  U  1U-U7 ;  Dec  Dig. 
I  15.*] 

En  Banc.  Appeal  from  Superldr  Court, 
King  County;  Mitchell  Gilliam,  Judge. 

Action  by  George  El  Wright,  Executor  and 
Trustee  of  W.  Hammond  Wright,  deceased, 
against  Hendrlck  Suydam.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

John  W.  Boberts  and  Bansman  &  Eelleher, 
aU  of  Seattle,  for  appeUant  Wright  &  Kel- 
leher  and  Edward  W.  Allen,  all  of  Seattle, 
for  reapondent. 

PAREBB,  J.  This  action  was  commenced 
on'  May  16,  1010,  by  W.  Hammond  wnght 
against  HoidrltA  Snydam  to  »force  specific 
performance  of  the  following  written  con- 
tract: "Received  of  W.  Hammond  Wright 
the  mm  of  one  hundred  dollars  as  t>&rt  pay- 
ment npon  purchase  price  of  the  following 
described  real  estate  with  the  appurtenances 
thereto,  situate  In  King  county,  state  of 
Washington,  to  wit:  *  *  *  The  balance 
of  the  purchase  price  of  the  said  premises  Is 
sevens-nine  hundred  dollars  to  be  paid  In 
cash,  npon  delivery  of  deed.  The  undersigned 
owners  of  said  premises  agree  within  fifty 
days  to  deliver  to  the  pundiaser  an  abstract 
of  title  prepared  and  certified  by  a  reputable 
and  apinoved  abstract  company,  sbowlng 
title  to  said  property  in  said  owners  in  fee 
simple,  free  from  all  liens  and  incumbrances 
as  herein,  stated,  and  good  and  marketable, 
and  to  convey  such  title  to  the  purchaser, 
his  belts  or  assigns,  by  warranty  deed  pre- 
pared by  the  purchaser,  with  full  covenants 
satisfactory  to  the  purchaser.  If  upon  in- 
vestigation title  to  the  said  premises  shall 
be  fotmd  to  be  insufficient  in  any  of  the  re- 
spects aforesaid,  either  In  fact  or  as  shown 
in  the  abstract,  or  shall  be  unsatisfactory  to 
the  attorney  for  the  purchaser,  the  purchas- 
er may  at  any  time  thereafter  at  his  option 


■For  otbsr  easas  see  same  toplo  and  section  NUMBBR  In  Dec  01s.  A  Am.  Dig.  Key-No.  Series  A  Rtp'r  Indexes 
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etoct  to  have  tbe  Bums  of  money  theretofore 
paid  by  him  as  part  payment  of  the  purchase 
price  Immediately  repaid  to  him,  and  in  the 
event  of  such  election  the  owners  shall  re- 
turn  such  sums  and  all  further  obligation  up- 
on their  part  shall  then  cease;  provided, 
however,  that  such  election  cannot  be  exer- 
cised until  after  thirty  days  after  the  objec- 
tlosB  to  title  are  pointed  out  In  writing  to 
the  owDon^  which  length  of  time  ia  allowed 
to  them  to  remedy  the  same.  If  title  to  the 
said  described  premises  shall  not  be  subject 
to  objection  in  any  of  the  respects  aforenld, 
and  shall  be  satisfSnctory  to  the  attorney 
tor  the  purchaser,  and  the  parchaaer  shall 
fall  upon  bis  inrt  to  perfonu  any  of  the 
terms  of  this  agreunent,  then  the  said  sum 
of  money  first  above  mentioned  shall  be  re> 
tained  b7  the  undersigned  owners  as  liq- 
uidated damages^  and  they  shall  also  be  en- 
titled to  a  return  to  them  of  the  said  ab< 
Btrac^  and  neither  party  shall  be  under  any 
further  liability.  Deed  Is  to  be  executed 
immediately  upon  examination  of  abstract, 
or  witiiln  .time  allowed  to  owners  to  cure  ob- 
jections. Purchaser  Is  to  have  twenty  days 
after  delivery  of  abstract  within  which  to 
examine  title.  Time  la  of  the  essence  of 
each  of  the  ^visions  of  this  agreement 
Dated  at  Seatti^  Washington,  this  August 
li,  lera.  [Sli^ied]  Hendrick  Suydam. 
Owner." 

The  cause  was  tried  and  submitted  to  the 
court  upon  the  merits  on  October  25,  1910, 
when  it  was  taken  under  advisement  by  the 
court  Thereafter,  on  May  26, 1911,  W.  Ham- 
nwnd  Wrl|;ht  died  in  KIi^  county,  being  thea 
a  resident  thereof,  leaving  a  will  wherein 
George  E.  Wrtght  was  named  as  executor 
and  trustee,  and  whereby  the  land  here  in- 
volved was  devised  to  him  as  such.  There- 
upon George  K.  Wright,  as  such  executor  and 
trustee,  was  substituted  as  plaintiff.  On  April 
29,  1912,  findings  of  fact  and  conclusions  of 
law  were  made  and  filed  by  the  court  in 
favor  of  the  plalntUF  and  against  the  defend- 
ant, and  a  decree  rendered  accordingly  as 
prayed  for.  From  this  disposition  of  the 
cause,  the  defendant  has  appealed  to  this 
court 

The  facts  are,  in  substance,  as  follows: 
The  contract  above  quoted  was  entered  Into 
between  Suydam  and  Wright  on  August  14, 
1908,  the  date  it  bears,  and  $100  then  paid  by 
Wright  to  Suydam  upon  the  purchase  price 
of  the  land  as  therein  stated.  At  that  time 
the  1^1  title  thereto  was  held  by  the  Steven- 
son-Sanders I*nd  Company,  a  corporation; 
it  being  about  9  acres  of  a  40-acre  tract  own- 
ed by  that  company.  Suydam's  interest  In 
the  land  at  that  time  was  under  a  contract 
for  the  purchase  of  the  entire  40-acre  tract 
'heretofore  entered  into  by  blm  with  that 
company,  upon  which  contract  he  had  paid 
only  a  part  of  the  purchase  price.  The 
nature  of  Suydam's  Interest  in  the  land  at 
that  time  became  known  to  Wright  a  short 


time  thereafter.  The  following,  among  other 
findings,  were  made  by  the  court:  "On  or 
about  the  5th  day  of  September,  1908,  as  ^o- 
vided  in  the  said  agreement,  the  defokdant 
delivered  the  said  abstract  of  tltie  to  the  at- 
torney for  the  said  W.  Hammond  Wright, 
but,  before  the  time  allowed  by  the  said 
agreement  for  the  exaqilnaUon  thereof  bad 
elapsed,  negotiations  arose  betwera  the  said 
W.  Hammcoid  Wright  and  the  defmdant 
with  respect  to  a  modltlcati^m  of  the  terms 
of  the  said  agreement  pn^wsed  tQt  the  par- 
pose  of  accommodating  the  same  to  certain 
allied  defects  In  tltl^  and  therenpon  the 
defoidant,  by  e>3>rea8  langnage  as  well  as 
by  conduct,  agreed  that  tiie  tltne  tor  tbB 
examination  of  the  said  abstract  and  lot  the 
performance  of  tiie  tenna  of  the  said  i^ree- 
ment  by  said  W.  Hammond  Wilj^t  ahonld 
be  extended  for  a  reasonable  length  of  time. 
Thereafter,  and  before  the  expiration  of 
sneh  reasonable  time,  and  while  sncb  negotia- 
tions were  still  In  progress;  and  ^tlumt 
any  intimation  of  lUs  desire  to  terminate 
them,  the  defendant  went  to  the  <MBce  of  the 
attorn^  for  the  said  W.  Hanunond  WVU;ht, 
during  the  attorney's  absoice,  and  withdrew 
the  said  abstract,  and  upon  the  lAth  day  ot 
October,  1808,  delivered  the  same  to  one 
William  Pitt  Trimble,  with  whom  the  de- 
fendant, unbeknown  to  the  said  Wright,  was 
then  n^tlatlng  a  sale  of  the  said  praiiilBeB. 
The  said  William  Pitt  Trimble,  with  AiU 
knowledge  of  the  said  contract,  retired  to 
in  paragraph  8  preceding,  purchased  the  said 
premises,  and  at  Us  request,  and  as  a  part 
of  the  transaction  in  question,  the  defendant 
Suydam  upon  the  24th  day  of  October,  1908, 
entered  into  a  written  contract  to  convey  the 
said  premises,  together  with  other  premises, 
to  his  mother-in-law,  Catherine  O.  Denny, 
and  upon  the  same  day,  and  as  a  part  of  the 
same  transaction,  the  said  Catherine  O.  Den- 
ny assigned  the  contract  last  mentioned  to 
the  said  William  Pitt  Trimble,  and  upon  the 
16tb  day  of  May,  1910,  the  defendant  Suydam, 
pursuant  to  the  said  contract  and  assigimient 
thereof,  executed  a  warranty  deed  of  the 
premises  in  question  to  the  said  William  Pitt 
Trimble.  Upon  the  22d  day  of  September, 
1908,  without  Informing  him  of  bis  negotia- 
tions with  the  said  Trimble,  the  defendant  re- 
quested the  said  W.  Hammond  Wright  to  re- 
ceive back  the  said  deposit  of  $100  and  to 
consider  the  said  agreement  of  August  14, 
1908,  canceled.  This  request  the  said  W. 
Hammond  Wright  refused.  At  no  previous 
time  bad  the  defendant  signified  an  Inten- 
tion or  desire  to  cancel  the  said  agreement 
or  to  repay  the  said  deposit  money,  and  at  no 
time,  either  before  or  after  this  date,  did  the 
defendant  tender  performance  of  the  terms 
of  the  said  agreement  set  forth  In  paragraph 
3  by  him  to  be  performed,  or  demand  per- 
formance of  the  terms  of  the  said  agree- 
ment to  be  performed  by  the  said  W.  Ham- 
mond Wright" 
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On  S^itember  26^  1906^  Wright  commenoed 
an  ftcUon  In  U»  rapetlor  eoort  f<nr  KInf 
coimtr  against  Suydam  and  tbe  BteTouon- 
Sanders  lAnd  Company,  seddng  qieciflc  per- 
fonnance  of  the  contract,  and  filed  notice  of 
the  veatOeaej  thoeof  In  tbB  ofiloe  of  tbe  aud- 
itor of  EUng  oonnty.  A  trial  of  that  action 
Id  tbe  sapeilor  court  resulted  In  Judgment  In 
£aror  of  Suydam,  daiylng  tbe  relief  prayed 
for.  Appeal  was  tliereupon  taken  by  Wright 
from  diat  Judgm«it;  which  was  thereafter 
afllrmed  by  this  court  Upon  petltloa  for  re- 
faearlDK,  this  court  modified  its  decision  of 
afflrmanoe  to  tbe  extent  of  directing  the 
Biqierior  court  to  vacate  its  judgment,  and  in 
lieu  thereof  oiter  a  Judgment  dlsmlssiDg  the 
action  without  prejudice  to  tbe  right  ttf  ap* 
pellant  therdn  to  cnumokoe  a  new  action. 
This  dlBposltloti  of  that  case  in  this  court 
may  be  found  in  09  Watb.  580,  587, 106  Pac 
610, 110  Pac.  8.  Judgment  of  dismissal  with- 
out prejudice  was  accordingly  entered  In  that 
action  by  the  superior  court  after  the  com- 
moQoanent  of  this  action.  On  .September  28, 
1900,  after  the  rendering  of  the  first  Judg- 
ment In  the  superior  court,  and  before  the 
oommenc^ent  of  this  action,  Suydam  ac- 
quired title  to  the  land  by  conveyance  from 
the  Stevenson-Sanders  Land  Company  in 
pursuance  of  this  contract  vrith  that  company. 
This  deed  of  conveyance  was  recorded  In  the 
office  of  the  auditor  of  King  county  on  Feb- 
ruary 19, 1910.  Wright  did  not  receive  knowl- 
edge of  the  execution  of  this  deed  until 
after  Its  recording.  On  May  16, 1910,  WrU^t 
caused  to  be  pr^iared  a  deed  of  conveyance 
for  execution  in  pursuance  of  his  contract 
with  Suydam,  presrated  It  to  Suydam,  toi- 
dered  him  the  balance  of  the  purchase  price, 
and  demanded  that  be  execute  the  deed, 
which  tender  and  demand  were  r^sed. 
Tba«after,  on  the  same  day,  this  action  was 
commenced  in  the  sniwrior  court,  and  notice 
9t  tike  pendency  thereof  duly  filed  In  the 
oflloe  of  tbe  auditor  of  King  county.  On  the 
same  day,  as  we  have  already  noticed,  Suy- 
dam »ecnted  a  deed  of  conveyance  for  the 
land  to  William  Pitt  Trimble.  This  deed  was 
not  recorded  in  tbe  office  of  the  auditor  of 
King  county  until  some  time  later.  In  this 
and  the  tona&e  action  Wrlgbt's  wife  was 
Joined  as  plaintUf,  but  she  has  disclaimed 
all  interest  In  tbe  controversy,  and  hence  we 
have  not  referred  to  her  as  a  party. 

The  a^umoit  of  counsri  for  appellant  up- 
on tbe  questions  of  fact  involved  Is  directed 
particularly  to  tbe  finding  of  the  trial  court 
that  there  was  an  agreed  extension  of  time 
for  tbe  examination  of  tbe  abstract  and  tbe 
coDsnmmation  of  the  sale.  It.  Is  Insisted 
tbat  this  finding  Is  not  warranted  by  tbe  evl- 
doKe,  and  also  that  sudi  a  contract  would 
have  to  be  in  writing  to  become  l^ally  bind- 
ing. In  tbe  light  of  the  stetute  of  frauds, 
dnce  it  would  Involve  the  modification  of  a 
omtraet  tor  tbe  sale  of  lands.  The  view  wft 
take  of  tUft  natun  of  the  contract  and  of  Qua 

mp^ifi 


respective  rights  tbemndtor,  wblcli  wlU  be 
hereafter  noticed,  renders  It  unnecessary  for 
ns  to  follow  this  contrition  and  determine 
whether  there  was  any  such,  agreemmt  then 
made  binding  In  law.  There  are^  we  think, 
other  controlling  facts  touching  the  life  and 
vitelity  of  the  contract  after  the  explratton 
of  the  times  therein  specified  for  doing  the 
things  agreed  to  be  done  upon  the  part  of 
tbe  respective  parties;  tbat  is,  tbe  &ct  that 
at  no  time  did  Suydam  ever  trader  perform- 
ance of  the  contract  to  Wright  or  danand 
any  performance  thereof  tron  Wright,  and 
the  fast  tbat  Writ^t  never  at  any  time  claim- 
ed rescission  of  the  contract  because  of  de- 
fective Utle.  These  fiicts  wwe  in  efftet 
found  by  tbe  ttlal  court,  and  we  think  are 
fully  sustained  by  the  evldwce.  We  are 
satisfied  from  the  evldnoce  that  the  request 
made  by  Suydam  of  Wright  for  tbe  return 
of  tbe  f  100  paid  upon  the  pnrdiase  iwtc^ 
was  not  made  or  dalmed  as  a  mattw  of 
rlfl^t^  nor  upon  tbe  ground  of  failure  on  tbe 
part  of  WMi^t  to  pertorm  bis  part  of  the 
contract  We  notice  this  fiict  In  view  of  the 
language  of  tbe  finding  above  quoted,  which 
might  be  couldered  as  not  dear  In  this  re- 
gard. 

[1]  The  argummt  of  counsel  for  appelant, 
upon  the  queetlona  of  law  involved  In  tbe 
merits  of  the  case,  proceeds  upon  tbe  the- 
ory tbat  the  contract  amounte  to  no  more 
than  a  mere  option  to  purchase,  under  which 
Wright's  privily  of  purchase  ceased  upon 
the  expiration  of  the  time  agreed  upon  for 
bis  examination  of  the  abstract,  assuming 
that  he  did  not  then  elect  to  exardse  his 
option  without  any  notice  or  claim  given  or 
made  by  Suydam  to  Wright  looking  to  the 
termination  of  the  (^tlcm,  and  that,  viewed 
as  a  contract  for  the  sale  of  tbe  land,  the 
contract  lacks  mutuality  and  therefore  can- 
not be  enforced  as  sudL  Tbat  the  contract 
is  not  an  option  in  form  is  ai^roit  from  a 
casual  reading  of  it  It  Is  expressly  stated 
therein  that  the  $100  was  received  from 
Wright  as  part  payment  upon  the  purchase 
price  of  the  land,  ^followed  by  provisions 
clearly  contemplating  the  consummation  of 
a  sale  of  tbe  land  from  Suydam  to  Wrl^t, 
amounting  to  an  agreonent  on  the  part  of 
Suydam  to  sell  and  on  the  part  of  Wright  to 
purchase.  Tbe  argument  Is  In  substance  that 
Wright  cannot  under  the  terms  of  the  con- 
tract be  compelled  to  specifically  perform 
(tbat  la,  that  he  cannot  be  compelled  to  teke 
the  land  and  pay  the  balance  of  the  purchase 
price  even  though  the  title  Is  satisfactory  to 
him);  that  tbe  only  remedy  available  to 
Suydam  Is  that  he  may  retain  the  $100  paid 
upon  the  purchase  price  as  liquidated  dam- 
ages resulting  from  Wright's  failure  to  per- 
form; and  that  therefore  the  contract  Is  In 
substance  a  mere  option.  This  Is  a  plausi- 
ble argument,  but  loses  sight  oi  the  sub- 
stance of  tbe  contract  and  rests  B(dely  upon 
the  provisions  thereof  tdatlng  to  the  remedy 
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available  to  Saydam  In  the  event  Wrigbt 
tolls  to  perform.  The  fact  remains,  however, 
that  the  contract  coDStltntes  an  agreement 
on  the  part  of  fiuydam  to  sell,  and  on  the 
part  of  Wright  to  purchase,  the  land.  This, 
we  think,  distinguishes  It  from  a  mere  op- 
tion contract,  which,  upon  the  failure  of  the 
prospectiTe  pnrcliaser  to  exercise  his  option 
rights  within  the  time  agreed  upon,  would 
automatically  cut  off  such  right  without  any 
notice  given  or  demand  made  for  perform- 
ance by  the  owner  of  the  land. 

In  1  Warv^le  on  Vendors  (2d  Ed.)  |  125, 
the  distinction  between  an  option  and  a  con- 
tract for  sale  Is  commented  upon  as  follows: 
"There  Is  a  marked  distinction  between  an 
option  of  sale  and  a  contract  for  sale,  al- 
though such  distinction  Is  frequently  over- 
looked. If,  without  consideration,  an  option 
is  a  mere  proposal  which  may  be  retracted 
at  any  moment,  If  given  for  a  consideration, 
It  amounts  to  nothing  more  than  a  privilege 
to  purchase  at  a  certain  price  or  within  a 
certain  time.  It  Is  not  a  sale;  It  is  not  even 
an  agreement  for  a  sale;  at  best  it  is  but 
a  right  of  election  In  the  party  receiving 
same  to  exercise  a  privilege,  and  only  when 
that  privilege  has  been  exercised  by  accept- 
ance does  It  become  a  contract  to  sell.  If, 
based  upon  a  consideration.  It  cannot  be  ex- 
tended  beyond  the  time  limited  without  a 
new  consideration,  and  even  though  this  is 
attempted  and  such  extension  Is  evidenced 
by  a  writing,  it  is  still  nudum  pactum  and 
void."  39  Cyc.  12^;  21  Am.  &  Eng.  Ency. 
Law  (2d  EM.)  981. 

Now  the  &ct  that  the  contract  by  Its 
terms  confines  Suydam's  remedy  against 
Wright  to  the  recovery  of  liquidated  damages 
(and  that  is  what  the  right  to  retain  the 
$100  paid  upon  the  purchase  price  In  effect 
amounts  to)  does  not  cliange  the  fact  that 
the  contract  Is  on  Suydam's  part  a  promise 
to  sell  and  on  Wright's  part  a  promise  to 
purchase.  An  agreement  In  a  contract,  speci- 
fying and  limiting  the  particular  remedy 
available  to  a  party  to  the  contract  upon 
the  breach  thereof  by  the  other,  does  not 
change  the  respective  mutual  promises  which 
constitute  the  substance  of  the  contract 
Wright  did  not  contract  end  pay  for  a  mere 
privilege  to  purchase  land  at  a  future  time, 
but  he  agreed  to  purchase  and  paid  part  of 
the  purchase  price.  We  are  of  the  opinion 
that  the  contract  Is  one  for  the  sale  of  land ; 
both  parties  being  bound  thereby  as  seller 
and  purchaser  respectively,  though  the  rem- 
edy of  Suydam,  upon  breach  by  Wright,  may 
be  confined  to  liquidated  damages.  Our  de- 
cisions In  Jones  v.  Elleufeldt,  28  Wash.  687, 
69  Pac.  368,  and  Neeson  v.  Smith,  47  Wash. 
386,  02  Pac.  131,  cited  and  relied  upon  by 
counsel  for  respondent,  are  oot  opposed  to 
this  view,  since  the  contracts  therein  involv- 
ed  and  regarded  as  options  contained  no 
agreement  whatever,  either  express  or  im- 
plied, on  the  part  of  the  prospective  purchas- 
ers to  purchase. 


[I]  Viewed  as  a  contract  for  the  sale  of 
the  land,  do  Its  terms  disclose:  (1)  Such 
want  of'  mutuality  of  obligation  from  each 
party  to  the  other  that  the  law  will  decline 
to  recognize  It  as  a  binding  contract;  or  (2) 
such  want  of  mutuality  of  remedy,  available 
to  each  of  the  respective  parties  upon  a 
breach  by  the  other,  that  the  law  will  not 
enforce  specific  performance  against  Suydam 
in  favor  of  Wright  because  such  remedy 
would  not  be  available  to  Suydam  upon  a 
breech  by  Wright?  It  Is  Insisted  that  such 
want  of  mutuality  of  obligation  Is  evidenced 
by  the  terms  of  the  contract  providing  that 
the  title  should  be  satisfactory  to  Wright, 
and  that  he  may,  upon  the  title  proving 
unsatisfactory  to  him,  however  arbitrarily 
he  decides  that  question,  have  returned  to 
him  the  $100,  and  In  tliat  manner  rescind 
the  contract  in  so  far  as  the  fact  that  the 
terms  of  the  contract  make  the  consunmaa- 
tion  of  the  sale  dependent  upon  title  being 
satisfactory  to  Wright  Is  concerned,  we  think 
that  he  is  not,  by  the  terms  of  the  contract, 
entitled  to  arbitrarily  reject  the  title.  This 
question  was  reviewed  by  us  In  Dean  v.  Wil- 
liams, 66  Wash.  614,  106  Pac.  130,  where 
there  was  Involved  a  contract  quite  similar 
to  this  In  so  far  as  the  right  of  the  purchas- 
er to  reject  the  title  Is  concerned.  We  held 
in  that  case  that  the  purchaser  did  not  have 
the  right  to  arbitrarily  reject  the  title,  not- 
withstanding the  contract  seemed  in  terms 
to  so  provide,  but  that  he  was  bound  to  ac- 
cept a  good,  marketable  title.  See,  also, 
Anderson  v.  Frye  &  Bruhn,  69  Wash.  89, 
124  Pac.  499.  We  think  that  Wright  was  In 
this  respect  bound  by  the  terms  of  the  con- 
tract to  the  extent  of  being  liable  to  forfeit 
the  $100  paid  upon  the  purchase  price  as 
liquidated  damages,  so  that  there  was  no 
lacb  of  mutuality  of  obligation  In  this  re- 
spect 

[S]  Nor  do  we  think  there  was  any  lack 
of  legal  mutnallty  of  obligation  because  of 
the  fact  that  Wright  may  satisfy  all  obilga* 
tions  of  the  contract  upon  bis  part  to  per*' 
form  by  forfeiture  of  the  amount  paid  upon 
the  purchase  price.  His  obligation  to  for- 
feit this  sum  was  a  sufficient  consideratioa 
to  support  the  promise  made  by  Suydam  to  con- 
vey, upon  the  payment  of  the  balance  of  the 
purchase  price.  Clearly  this  was  sufficient 
mutuality  of  obligation. 

[4]  It  also  seems  plain,  under  our  former 
decisions,  that  the  fact  that  the  contract 
was  unilateral  in  form,  being  signed  only  by 
Suydam,  would  not  show  a  want  of  mntual- 
Ity.*  Western  Timber  Company  v.  Kalama 
River  Lumber  Co.,  42  Wash.  620,  80  Pac.  888. 
6  U  R.  A.  (N.  S.)  307, 114  Am.  St  Rep.  137,  7 
Ann.  Cas.  667  ;  36        628,  624. 

[f]  The  question  of  want  of  mutuality  of 
remedies,  as  affecting  appellant's  right  to 
enforce  specific  performance  of  the  contract 
as  well  as  by  an  action  to  recover  damages, 
I  la  one  at  first  tboogbt  of  seemins  difficulty,, 
lin  view  of  the  fact  that  Suydam'a  remedy 
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for  a  breach  on  the  part  of  Wright  Is  Unilted 
to  Uqutdated  damages,  measured  by  the 
amount  paid  upon  the  purchase  price.  Ooun- 
TCl  for  appelant  Invoke  the  general  mle  that 
there  nraat  be  mntnality  of  remedy  as  wtAl 
as  of  obligation  In  order  to  enable  ^ther 
party  to  invoke  the  remedy  of  specific  per- 
>  formance.  in  2  Foni«roy*B  Bqattable  Bone- 
dies,  f  76d  (aapplouentary  to  Pomeroy'a  Eq- 
uity JiiriB3?nid»ee),  tlie  loimed  anthOT 
states  the  rule,  which  seems  to  be  snbject  to 
nnmoooB  ezCepUons,  as  follows:  "The  fre- 
quent statement  of  the  rule  of  mntuallty, 
that  the  contract,  to  be  qpedflcally  enforced, 
most  as  a  general  rale  be  mutual  (that  is  to 
say,  sndk  that  it  might,  at  the  time  It  was 
entered  Into,  have  been  enforced  by  either 
of  the  parties  against  the  otbor),'  la  open  to 
so  many  exceptiona  that  It  is  of  little  value 
as  a  rule.  But,  In  view  of  the  firm  place 
that  the  doctrine  of  nratoallty  has  obtained 
In  the  courts  of  equity.  It  seems  well  to  at^ 
tempt  a  restatement  that  shall  be  more  tree 
from  aceptlons.  The  following  form  seems 
to  meet  the  cases  generally.  If,  at  the  time 
of  the  fllhig  of  the  bUl  in  equity,  the  contract 
being  yet  executory  on  both  ^des,  the  de- 
fendant, himself  free  from  fraud  or  other 
personal  bar,  could  not  have  the  remedy  of 
spedflc  performance  against  the  plaintiff, 
then  the  contract  la  so  lacking  In  mutuality 
that  equity  will  not  compd  the  defendant 
to  perform,  but  will  leave  the  plaintiff  to 
his  remedy  at  law.  This  rul^  It  Is  believed, 
covers  the  circumstances  In  equity  where, 
according  to  the  weight  of  authority,  the 
court  refuses  its  aid  for  lack  of  mutuality. 
So  far  as  there  is  a  principle  of  mutuality, 
it  Is  a  mutuality  of  remedy  In  equity  at  the 
time  of  filing  the  tAW  that  Is  required,  and 
not  a  mutuality  in  the  terms  of  the  contract 
when  the  contract  Is  made;  Equity  Is  en- 
tirely wllltng  to  grant  plalntltf  the  perform- 
ance he  applies  for,  but.  If  It  finds  that  In 
d(dng  so  the  d^endant;  without  fault,  is  left 
In  turn  to  a  remedy  at  law  only,  it  refuses 
to  lend  Its  aid  to  such  an  unequal  result 
Therefore  any  orlghuil  Isdc  of  mutuality  in 
the  terms  of  the  contract  will  have  no  in- 
fluence U  the -  court  finds  that  giving  the 
plaintiff  bla  rdlef  will  no  longer  leave  the 
defendant  to  the  law  for  relief." 

Now  It  Is  apparent  that  Suydam  will  in 
this  controversy  not  be  left  to  his  remedy  at 
law.  Indeed,  In  view  of  the  fact  4^  Wright's 
tender,  which  has  at  All  times  been  kept 
good,  Suydam  will  not  require  any  remedy  at 
either  law  or  equity  to  enfbrce  his  rights. 
He  Is  in  substantially  the  same  position  as 
If  respondent  bad  entirely  performed  his  part 
of  the  contract,  Including  that  part  which 
was  not  spedflcally  enforceable  sgalnst  him. 
One  of  the  numerous  exceptions  to  the  rule 
is  where  the  plaintifrs  unenforceable  promise 
has  been  performed.  In  2  Fomeroy*8  Equita- 
ble Remedies,  {  771,  the  author  further  ob* 
serves:  "So  long  as  such  a  contract  re- 
mains executory,  the  filing  of  the  bill  does 


not  make  the  remedy  muttial,  and  In  Uiese 
cases  equity  refuses  specific  performance 
against  the  defendant  because  of  the  lade 
of  mutuality ;  In  tact;  because  It  would  leave 
defendant  In  the  unjust  position  of  havliu; 
no  assurance  of  pentormance  on  plaintiff's 
part  But  that  equity  Is  concerned  only  with 
the  mutuality  at  the  time  of  filing  of  the  hill 
la  dearly  shown  by  those  cases  where  the 
contract  Is  executed  on  plainttfTs  part  The 
terms  are  the  same,  but  defendant  would 
no  longer  need  to  trast  an  Inadequate  remedy 
at  law.  and  equity  compels  him  to  perform." 
In  the  text  of  36  Cyc.  631,  the  rale  U  stated 
as  follows:  "If  plaintiff  has  performed  his 
unoitorceable  promise,  the  fact  that  before 
such  performance  there  was  a  lack  of  mu- 
tuality In  the  remedy  Is  no  dsfNise."  Nu- 
merous cases  are  there  dted  In  support  of 
the  text 

The  case  of  Brown  v.  Munger,  42  Minn. 
482,  44  N.  W.  519^  Is  In  principle  much  like 
this.  There  the  defendant  was  seeking  spe* 
dfic  performance  by  his  answer  In  a  salt  to 
canc^  the  contract  It  appeared  that  the' 
contact  would  have  been  unenforceable  In 
equity  on  the  part  of  the  plaintiff  because 
certain  land  which  he  ms  to  receive  as  part 
consideration  for  the  performance  of  the  con- 
tract on  his  part  vnm  not  described,  but  was 
to  be  selected  1^  the  daftaidant,  and  was  to 
be  of  a  certain  kind  and  within  a  cortaln 
distance  of  a  railroad.  Disposing  of  the  con- 
tention thst,  by  reason  of  this  fact,  there 
was  a  want  of  mutually  of  remedies,  the 
court  observed:  **In  the  case  at  bar,  al- 
though the  contract  may  have  been  original- 
ly, as  r^rds  Its  performance  by  the  defend- 
ant, beyond  the  Jurisdiction  of  the  court, 
the  only  obstacle  In  the  way  has  been  remov- 
ed In  the  manner  provided  for  by  the  terms 
of  the  agreement  The  defendant  alleges  In 
his  answer  that  he  has  selected  out,  set 
apart,  and  appropriated  to  the  ctmtract,  as 
he  was  authorized  to  do,  certain  described 
tracts  of  land,  completely  answering  the  re- 
quirements of  the  instrument  as  to  quantity, 
quality,  and  location;  that  he  has  properly 
executed  and  tendered  conveyances  thereof, 
and  In  all  things  stands  prepared  and  willing 
to  perform  the  contract  on  his  part  UpcHi 
the  allegations  of  the  answer,  there  Is  ab- 
solutely nothing  In  the  way  of  a  decree  which 
will  fully  and  equitably  protect  and  enforce 
the  rights  at  both  parties.  If  tiiese  allega- 
tions prove  trae,  defendant  is  entitled  to 
sped  fie  performance." 

We  are  of  the  opinion  that,  at  the  time  of 
the  commencement  of  this  action  and  since 
then,  by  reason  of  Wrtghtfs  tender,  the  de- 
fense of  want  of  mntuallty  of  remedies  is 
not  available  to  Suydam  In  this  action.  In- 
deed, he  Is  In  sudi  a  situation  that  he  needs 
no  remedy,  except  Qiat  the  appellant's  tender 
be  kept  good,  and  thia  Is  properly  provided 
for  In  the  decree. 

{•]'  Had  the  contract  lost  Ita  vltalUy  and 
the  further  right  of  the  parties  thereunder 
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come  to  an  end  at  Itae  time  ot  the  tendw  of 
tbe  balaiice  of  the  pnichaee  price  on  the 
date  at  the  commencement  of  thie  action? 
We  have  seen  that  on  that  day  WrU(ht  ten- 
dered to  Snydam  the  full  amoont  of  tbe  bal- 
,  ance  of  ttie  pnrdiase  vxieot  at  the  same  time 
donandlns  a  deed  In  pnranance  of  the  con- 
tract, that  Snydam  had  not  theretofore  at 
any  time  offered  to  perform  or  made  any 
dtfnand  upon  Wright  to  perform  tbe  con- 
tract; and  that  Wright  had  not  theretofore 
aooght  to  ree(dnd  on  account  of  defective 
title.  It  is  plain,  from  the  terms  of  the  con- 
tra^ that  tbe  payment  of  tlie  balance  at 
the  purchase  price  apd  the  conveyance  of  tha 
land  to  be  made  by  Snydam  to  Wright  are 
mntual,  concnnent,  and  dependant  acta,  to  be 
poformed  by  the  reapectiTe  parties  at  tbe 
same  time.  Undo*  onr  r^eated  holdings, 
these  facts  would  prevent  Suydam  from  suc- 
oeBsfully  dslmlng  that  Wright  is  not  entitled 
to  a  omveyance,  as  inovided  by  the  terms 
of  the  contract  See  Lewis  v.  WeUard.  62 
Wash,  cno,  114  Faa  ISti,  where  our  former 
dedslons  on  the  subject  are  reviewed. 

t7]  It  Is  inalBted  by  counsel  for  appellant 
that  respondent  cannot  have  a  decree  for 
Qteclfic  puformanoe,  because  appellant  did 
not  have  at  tbe  time  of  the  tendering  of  tbe 
decree,  and  has  not  since  then  bad.  any  title 
to  conv^.  In  view  of  the  fact  tlut  appellant 
has  voluntarily  disqualified  Umself  frwn  per^ 
forming  hie  contract,  to  whatever  extoit  he 
may  be  so  disauallfled,  the  fact  that  respond- 
ent Is  not  asking  damages  In  lien  of  a  con- 
veyance tKua  appellant,  but  Is  willing  to  take 
a  conveyance  from  him  in  compliance  with 
the  terms  of  tbe  contract,  and  that  respond- 
ent is  resUng  bis  right  np«i  the  tlraory  that 
appellant  has  not  disqualified  Umsrif  from 
conveying  in  pursuance  ot  the  terms  of  the 
contract,  we  think  that  aroeUant  cannot  now 
be  permitted  to  say  that  any  conveyance  be 
might  now  make  In  pursuance  of  the  oon- 
tract  win  not  vest  title  In  respraideit.  Ap> 
pellant  may  have  divested  himself  of  title  by 
conveyance  to  Trimble  to  tbe  extent  of  estop- 
ping himself  to  claim  title  as  against  Trim- 
ble, but  that  does  not  prevent  respondent 
from  proceeding  upon  the  theory  that  appel- 
lant Is  not  dlsqualiHed  from  performing  the 
Contract  by  conveyance  In  pursuance  of  its 
terms.  Surely  appellant  cannot  be  permitted 
to  avoid  performance  by  claiming  dlsquali- 
flcntlon  to  perform,  when  snch  performance 
does  not  involve  any  act  of  greater  dlOlculty 
than  the  mere  execution  of  a  deed.  There  Is 
nothing  rendering  even  slightly  dUBcult  the 
execution  by  appellant  of  a  deed  sQCb  as  this 
contract  calls  for.  We  would  have  here  a 
Quite  different  question  If  respond^t  were 
asking  for  a  conveyance  or  damages  in  tbe 
alternative,  and  were  conceding  disqualifica- 
tion to  perform  on  tbe  part  of  appellant 
We  are  not  here  concerned  with  any  con- 
troversy wMch  may  arise  twtween  respondait 
and  Trimble  after  conveyance  Is  made  to 


respondent  In  pnnmance  of  CUs  contract. 
Bnoui^  appears,  howevw,  to  show  that,  by 
reason  of  Trimble's  notice  of  zei|Kmdettt's 
rights  under  this  contract,  respondents 
claim  of  ri^  as  against  Trimble  Is  appar- 
ently not  unfounded.  Mo  anthwit^  has  been 
called  to  onr  attention  touching  this  con- 
tentlon  of  appelant  We  think,  however.  It 
is  folly  answwed  by  the  lema^  ct  Fzof. 
Pmneroy  In  his  Speclllc  PerflDrmanos  of  Oon^ 
tracts  (2d  Ed.)  1 436^  as  follows:  **The  gener- 
al doctrine  Is  firmly  settled,  both  in  Bngland 
and  in  this  country,  that  a  roidor  whose  es- 
tate Is  leas  than  or  difteruit  frcnn  that  which 
be  agreed  to  asll,  or  who  cannot  give  the  exact 
subject-matter  embraced  in  his  contract,  will 
not  be  allowed  to  act  up  Us  inahlUtj  as  a 
defense  against  tiie  demand  <tf  a  pnrdiaaer 
who  Is  wUltog  to  t^  what  be  can  get  with 
a  compensstton.  The  vuidee  may,  If  be  so 
elect,  enforoe  a  spedflc  performance  to  the 
extmt  <tf  the  TWdor*s  ability  to  comply  with 
the  trains  of  tbe  agreement,  and  may  compel 
a  conveyance  of  tbe  vaador's  dtf  dent  estate, 
or  detective  title  or  partial  subject-mattn, 
and  have  composation  for  the  difference  be- 
tween the  actual  perfinmanoe,  and  the  pei^ 
fOrmanee  wbldi  would  hare  been  an  exact 
fOlflllmwit  of  the  terms  of  thiir  contract" 
fnie  fkct  that  compensati<m  is  not  here 
sou^t  does  not  lessen  the  ftnoe  of  this  doc* 
trine  as  applicaUe  here. 

[I]  At  the  time  this  action  was  commenced, 
the  former  action  against  Snydam  and  the 
Stevenson-Sandm  lAnd  Company  to  enforce 
specific  performance  of  tills  contract  was  still 
pending  In  this  court  upon  appeal;  that  is, 
while  our  original  opinion  bad  been  filed,  de- 
ciding tbe  case  against  Wright,  It  was  not 
then  finally  disposed  of  upon  rehearing,  and 
of  course  no  formal  Judgment  ot  dismiss- 
al without  prejudice  had  tlien  been  en- 
tered in  tbe  superior  court,  as  directed 
by  us  in  disposing  of  the  petition  tor  re- 
hearing. Upon  these  facts,  Snydam  sought 
an  abatemoit  of  this  action  npon  the  ground 
of  anotb^  action  pending,  and  now  insists 
that  the  trial  court  erred  in  not  dismissing 
this  action  for  that  reason.  There  is  some 
controversy  as  to  the  question  of  abatement 
behig  timely  raised  in  this  action  by  proper 
motion  or  plea.  However  that  may  be,  it  ap- 
pears that  onr  decision  upon  the  rehearing  ot 
the  former  case,  directing  Its  dismissal  with- 
out prejudice,  was  rendered  August  tt,  1910, 
and  the  formal  order  of  dismissal  was  enter- 
ed In  tbe  superior  court  on  October  18, 191(V 
while  tbe  trial  of  this  action  occurred  Octo- 
ber 25,  1910.  It  is  apparent,  then,  that 
no  other  action  was  poidlng  at  the  time 
this  action  was  tried  upon  the  merits.  In 
the  text  of  1  Cya  2S,  the  prevailing  rule 
touching  abatement  under  sudi  clrcnmstances 
Is  stated  as  follows:  "Tbe  tendency  of  tbe 
later  cases  and  a  preponderance  of  authority 
sustain  the  doctrine  that  It  Is  a  good  answer 
to  a  ^ea  of  tbe  pendency  ot  a  prior  action 
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for  the  some  canee  that  tbie  former  suit  has 
been  dlscoDtlnned,  whether  the  discontinu- 
ance be  before  or  after  the  flUng  of  the  jAea. 
Unda  this  doctrine,  the  plea  will  be  over* 
ruled  unless  the  prior  golt  la  pending  at  the 
time  of  the  trial  of  the  second."  This  is  in 
harmony  with  the  remarks  of  Justice  Dunbar, 
made  In  Harris  r.  Pidalgo  Mill  Co.,  88  Wash. 
108,  171,  80  Pac.  289,  where  he  said:  "It  la 
not  enough  to  show  that  another  action  Is 
pending,  but  it  must  appwr  that  such  action 
would  be  liable  to  become  vexatious,  and  al- 
ao  that  fall  rdlef  could  bare  been  obtained 
In  the  former  action."  It  is  plain  that  the 
former  action  could  not  have  been  vexatious 
nor  afford  the  r^ef  here  sou^t  by  respondent 
at  any  time  titter  the  commencement  of  this 
action. 

It  Is  worthy  at  note,  in  connection  with 
what  we  hare  here  said,  that  the  former  ac- 
tion ms  against  both  Buydam  and  the 
Stevenson-SaDders  Land  Company.  The 
thing  sou^t  in  tliat  action  was  not  convey- 
ance from  Suydam  alone^  but  conveyance 
from  Buydam  and  the  Stevenson-Sanders 
Land  Company.  This  rdlef.  It  was  manifest, 
could  not  be  granted  In  that  action,  because 
the  land  company  lutd.  not  th^  received  the 
purchase  iMice,  and  therefore  it  could  not  be 
compelled  to  conv^.  Had  the  relief  there 
•ooglit  been  only  a  conveyaace  ttom  Suydam, 
the  questions  Involved  would  have  been  quite 
dlflraent  It  Is  true  that  In  onr  oplnlcm  (09 
Wash.  B80,  OSe.  108  Pac;  610^  110  Paci  8)  we 
■aid  that  "a  decree  requiring  Suydam  to  con- 
T«y  would  be  on  Idle  and  frultleas  thing." 
TMa  remarfe,  however,  was  not  necessary  to 
a  declsl<n  of  any  qnestlra  there  Involved, 
and,  Btnoe  the  writer  of  this  oidnlon  was  the 
writer  of  that  one,  be  feels  free  to  say  here 
Out  the  lai^oage  quoted  should  not  have 
heea  there  used. 

'Vh  oondude  ttiat  0ie  decree  of  the  learned 
trial  court  properly  dlspoeed  of  the  rfghta  of 
0ie  parties  here  Involved  and  tiiat  it  should 
be  oflinned.  It  la  so  ordered. 

GBOW,  a  3^  and  MOUNT,  FULLBRTON, 
GOSB^  MORRIS,  BLLI8,  and  MAIN,  JJ., 
flDDcar. 


GOUSEUM  INT.  CO.  v.  KINO  OOTINTT 
et  aL 

(Bnprame  Court  of  Washington.  April  11, 
IMS.) 

1,  JoDouNT   (I  248*)  —  Cdnouarr  to 
Plbadinob. 

At  the  expiration  of  a  lease  by  a  county 
of  land  for  aa  amusement  park,  the  county 
took  posseasioQ  and  refused  to  nave  an  ap- 
praisal of  the  improvements  made  by  the  lessee, 
as  provided  by  the  lease.  The  lessee  sued  to 
sadein  interference  with  removal  of  the  Im- 
provemeats,  durglnc  that  the  county  intended 
to  convert  them  to  its  own  use  by  renting  tbem 
to  plai&tiff's  subtenants,  and  prayed  for  a  re 
COTcr  and  for  judgment  for  the  rents  collect- 


ed by  the  county.  BOd,  that  a  decree,  based 
on  plaintiff's  right  to  possession  until  payment 
of  the  appraised  value  of  the  improvements, 
which  required  the  county  to  pay  over  the  rent- 
als collected,  after  deductiDR  the  rent  reserv- 
ed in  the  lease  to  plaintiff,  though  in  substance 
a  judgment  at  law,  was  not  improper  because 
of  the  equitable  nature  of  the  pleadings;  the 
action  being  in  effect  one  for  conversion. 

[Bd.  Note.— -For  other  cases,  see  Judgmoi^ 
Cent.  Dig.  I  48S;  Dea  Dig.  |  249.*] 

2.  CoTiinm  (I   146*)—  Lbasb  of  Covhtt 

PaOFIBtT— iHraOVEMEKTS  BT  TENANT. 

In  an  action  by  the  lessee  of  a  countr  for 
the  converrion  of  hia  improvements,  which  the 
lease  provided  shoold  be  appraised  at  Its  ter- 
mination, it  is  immaterial  wnether  the  county 
commissloneis  had  the  power  to  delegate  to 
appraisers  the  power  to  value  the  improve- 
ments, where  they  refnsed  to  permit  the  ap- 
praiaal  and  took  iMssession. 

[Ed.  Note.— For  other  cases,  see  Counties. 
Cent  Dig.  I  212;  Dec.  Dig.  |  146.*] 

8.  LANDI.OBn  AND  TENANT    (|  157*)  —  lU- 
PBOVnCBNTB  BT  TinAHI^OlCPENSATION. 

Where  a  eoonty  leased  land  for  an  amuse- 
ment park  for  a  term  certain,  with  the  right 
to  the  lessee  for  an  extension  to  a  date  set, 
unless  the  land  were  needed  for  county  purpos- 
es, in  which  case  the  lessee  should  be  entitled 
to  00  dsyi^  notice  and  might  remove  his  im- 

Etrovements,  snd  former  that  if  the  land  were 
eased  to  any  other  person  after  the  date  set 
the  value  of  the  improvements  should  be  ap- 
praised and  i>aid  to  the  lessee,  and  where,  at 
the  expiration  of  the  extended  term,  the  coun- 
ty terminated  the  lease  on  2  days*  notice,  took 
possession  of  the  buildlDga,  refusing  to  arbi- 
trate their  value,  and  continued  to  rent  out 
the  privilegea  to  concessionaires,  the  county 
could  not  contend  that  It  did  not  take  posses- 
sion with  intention  of  leasing  the  properlr,  nor 
claim  tiie  buildings  becanse  not  removed  before 
expiration  of  the  lease. 

[Bd.  Note.— For  other  cases,  see  Landlord 
and  Tenant.  Gent  XMg.  H  STl.  072,  574-682, 
684-O0O.  Dec  Dig.  1 107.^ 

4.  Oovvrm  (|  122*>-GonxEAOTB— Measobi 
OP  Dakaqbs. 

It  is  competent  for  a  county  leasing  land 
on  which  the  lessee  intends  to  put  up  bufidinga 
to  contract  what  the  measure  of  damages  shul 
be  at  the  termination  of  the  lease,  in  case  the 
county  takes  possession  for  the  purpose  of 
leasing  the  buildings  to  someone  else,  and  that 
such  measure  shall  be  based,  not  npon  the  right 
of  removal,  but  upon  the  right  of  possession. 

red.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  1  122.*] 

6.  Landlobu  and  Tbhaiit  (1 157*)— Couimxs 

— Damaoeb. 

Where  a  county  leasing  land  agreed  to  ar- 
bitrate tiie  value  of  improvements  on  the  land 
at  the  termination  of  the  lease  if  they  elected 
to  use  such  buildings,  but  it  took  possession 
and  refused  to  arbitrate  and  converted  the 
buildiugs,  the  measure  of  damages  was  the  val- 
ue of  the  buildinga  at  the  time  of  conversion, 
not  for  wreckage  purposes,  but  for  the  use 
they  were  put  to;  and  the  time  they  were 
used  and  may  be  used  in  the  future  should 
be  considered. 

[Eid.  Note.— For  other  cases,  see  landlord 
and  Tenant,  Gent  Dig.  »  571,  672,  574-582, 
584-600.  602-607;  Dec.  TMg.  f  157.*1 

Bn  Banc.  Appeal  from  Superior  Court, 
King  County;  Wilson  R.  Gay,  Judge. 

Action  by  the  Coliseum  Investment  Com- 
pany  against   King  County  and  others. 
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•  Judgment  Cor  plalntlfl,  ftnd  defondants  ajf- 
peal.  Bevened. 

John  F.  Murphy  and  Robt  B.  Evans,  both 
of  Seattle,  for  appellants.  Kerr  &  McGord 
and  Maurice  D.  Leehey.  all  of  Seattle,  for 
req^ondent 

-  OHADWXCK,  J.  On  the  2d  day  of  AprU. 
190ft,  tlie  county  of  King  leased  to  one 
George  B.  Lamping,  In  consideration  of  the 
Bum  of  9500,  payable  In  adraoce,  certain 
property  owned  by  It,  to  wit,  lots  1,  4,  5, 
and  8,  in  block  33,  of  C.  D.  Boren's  addlUon 
to  tbe  dty  of  Seattle,  for  a  term  of  two 
years  from  and  after  the  1st  day  of  April, 
1000.  The.  lease  provided :  "It  Is  further 
mutually  agreed  and  understood  by  the  par- 
ties hereto  that  If,  at  the  end  of  the  said 
period  of  two  years,  the  use  of  said  prem- 
ises shall  not  be  required  for  immediate  use 
by  the  said  party  of  the  first  part  for  coun- 
ty purposes,  the  said  party  of  the  second 
part  la  to  have  the  option  and  right  of  re- 
newing or  extending  said  lease  on  the  same 
terms  until  such  time  as  said  premises  shall 
be  required  for  immediate  use  by  said  par- 
ty of  the  first  part  tor  such  county  pur- 
poses: Provided,  however,  that  said  renew- 
al or  extension  shall  in  no  event  extend  be- 
yond the  1st  day  of  April.  1911:  Provided, 
however,  that  if  this  lease  shall  have  been 
extended  so  as  to  continue  to  the  Ist  day  of 
April,  1911*  and  the  party  of  the  first  part 
should  determine  to  further  lease  said  prem- 
ises, and  does  not  lease  to  the  party  of  the 
second  part,  then  the  party  of  the  second 
part,  or  his  h^rs.  assigns,  executors,  or  ad- 
ministrators, in  consldra^tion  of  the  im- 
provements that  may  have  been  placed  on 
said  premises,  shall  have  the  right  to  have 
said  ImprorementB  appraised  by  three  dis- 
interested appraisers,  one  to  be  selected  by 
each  of  the  parties  hereto,  and  the  two  so 
selected  to  choose  a  third,  the  party  of  the 
first  part  shall  thereupon  be  required  to  im- 
mediately pay  to  the  party  of  the  second 
part  value  of  said  improvements  as  ai>- 
praised.  Said  appraisement  to  be  conclu- 
aive  and  binding  upon  parties  hereto:  Pro- 
vided, that  if  at  any  time  subsequent  to 
said  first  day  of  April.  1908,  said  premises 
should  be  required  for  Immediate  use  by 
the  party  of  the  first  part  for  county  pur- 
poses, the  board  of  county  commissioners 
shall  have  the  right  and  power,  by  first  glv- 
ing  sixty  days*  notice  of  Its  intention  to  do 
so,  to  folly  terminate  and  end  said  lease  at 
any  time  so  designated  by  such  notice,  and 
when  said  lease  has  been  terminated  in  the 
way  herein  mentioned,  the  party  of  the  sec- 
ond part  shall,  within  aix^  days  thereafter- 
wards,  remove  all  buildings,  structures,  prop- 
erty and  dfibrls  of  every  character  jAaced 
thereon  by  him,  and,  If  not  ao  removed 
within  the  time  aforesidd,  the  same  shall  be 
forfeited  to  the  aald  party  of  the  first  part" 
Lamidng  uitsrad  Into  possession  of  the  prop- 


wty,  and  shortly  Chereaftw  aaslcned  hla  In- 
terest In  the  lease  to  the  Coliseum  Invest- 
ment Company.  That  company  made  valu- 
able Improvements,  and  beglonlDg  with  Oc> 
tober,  1006,  enjoyed  a  large  teat  return;  the 
gross  fignires  b^i^  per  month.  No 

notice  was  given  by  the  county  of  its  inten- 
tion to  cancel  the  lease  at  the  ead  of  the 
second  year  period  mentioned  ther^,  and 
the  investment  company  held  over  until  the 
30tb  day  of  March.  1811,  when,  without  giv- 
ing' it  any  opportunity  to  remove  Its  build- 
ings, the  county  served  notice  upon  it  that 
its  lease  was  terminated,  and  also  served  no- 
tice upon  all  its  tenants  that  they  must 
thereafter  attorn  to  the  county.  The  notice 
given  to  the  Investment  company  was  in  the 
form  of  a  resolution,  adopted  on  the  29th 
day  of  March,  1911,  and  Is  in  ft>rm  as  fol- 
lows: 

"Whereas,  the  lease  made  by  King  county 
on  the  2nd  day  of  April,  190A,  with  George 
B.  Lamping,  to  lots  1,  4,  6,  and  8,  In  block 
33,  a  D.  Boren's  addition  to  the  city  of 
Seattie,  expires  by  limitation  on  AprU  1, 
1911;  and  whereas,  the  t>oard  has  consid- 
ered the  proposition  of  again  leasing  said 
premises,  and  has  concluded  that  the  best 
Interests  of  the  county  do  not  Justify  the 
further  leasing  of  said  property:  Now, 
therefore,  be  It  resolved  that  the  board  of 
county  commissioners  express  at  this  time 
its  intention  not  to  again  lease  said  proper- 
ty, and  that  notice  of  the  Inteotion  of  the 
board  be  given  to  the  assignees  of  said 
George  B.  Lamping,  lessee.  Dated  this  29th 
day  of  March,  1911.  David  McKenzie.  H.  L. 
Hamilton.  A.  L.  Rutherford. 

"Attest:  Otto  A.  Case,  Clerk,  by  N.  H. 
Wardall,  Deputy." 

Mr.  Lamping,  who  was  a  witness  at  the 
trial,  and  who  was  Interested  In  the  Colise- 
um Investment  Company,  testified  that  he 
called  upon  the  commissioners  prU>r  to  the 
Ist  day  of  AprU,  1911,  endeavoring  to  as- 
certain their  then  Intentions,  and  to  have  an 
appraisement  of  the  buildings  if  they  were 
not  going  to  continue  the  lease.  This  Is  de- 
nied by  the  commissioners,  bat  It  is  not  de- 
nied that  at  some  time,  probably  In  tJia 
month  of  April,  a  request  for  an  arUtra- 
tioa  and  appraisement  was  made.  At  about 
the  same  time  the  commissioners  were  in- 
formed that  the  Coliseum  Investmoit  Com- 
pany Intended  to  remove  the  buUdlnga,  and 
were  informed  by  the  commissi ouotb,  who 
in  all  things  have  acted  mxHer  the  advice  of 
the  prosecuting  attorney's  office,  that  the 
county  did  not  admit  the  ownersliip  of  tlie 
bnUdlngB  to  bo  In  tlw  CoUsenm  Investment 
Gompai^,  and  wotild.  If  any  attempt  was 
made  to  remove  the  buildings,  have  the 
aberUC  stop  tha  wwk.  The  conntr  has  ^noa 
that  time  leased  the  buildings,  and  has  col- 
lected approximately  980,000  In  rents.  TbSa 
action  was  brought  by  tb»  Coliseum  InTe8t< 
ment  Company,  alleging  ths  facts  as  we 
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bare  briefly  detailed  tbem,  and  grounding 
their  action  upon  an  allegation  that  the 
county  Intended  to  convert  the  improTementa 
to  Its  own  use  and  to  continue  leasing  the 
property  to  the  tenants  of  the  investment 
company  Indefinitely.  It  asks  that  the  coun- 
ty and  Its  officers  be  restrained  from  Inter- 
fering with  the  plalntitt  in  the  removal  of 
the  buildings,  that  a  recover  be  appointed, 
and  that  a  Judgment  be  rendered  for  the 
amount  of  rents  collected  during  the  time 
the  buildings  had  been  detained  and  used  by 
the  county.  A  trial  was  had,  and  the  court 
concluded,  as  a  matter  of  law,  that  the 
plaintiff  was  entitled  to  remain  In  the  pos- 
session of  the  premises  and  to  collect  the 
rents  ontil  the  value  of  the  buildings  could 
be  fixed  by  a  board  of  arbitration,  and  the 
amount  so  fixed  paid  to  the  Investment 
company.  The  court  further  concluded  that 
the  county  had  no  legal  right  or  claim  to 
the  Improvements  as  of  date  April  1,  1911. 
A  decree  was  accordingly  entered,  requiring 
the  county,  after  reserving  ^500  per  month 
rent,  to  pay  over  the  balance  of  all  rentals 
collected  by  it  to  the  investment  comnMiny. 
The  case  is  brought  here  on  the  appeal  of 
the  county. 

[1]  It  is  first  contended  that  plaintllE  has 
no  standing  In  equity.  While  the  suit  has 
been  prosecuted  as  an  equitable  proceeding, 
the  decree  of  the  court  Is,  In  effect,  a  Judg- 
ment at  law,  and  It  would  serve  no  end  to 
turn  the  respondent  out  of  court  when  the 
right  of  the  case  can  be  determined,  and 
without  doing  violence  to  either  party.  The 
case  is  after  all  one  of  conv^-slon.  and  if 
this  coivt  can  direct  a  judgment  at  liaw  it 
will  not  deny  relief  because  of  the  form  of 
the  pleadings.  This  is  not  denied  by  coun- 
sel It  Is  said  in  their  brief:  "Plaintiff 
could  have  brought  salt  to  recover  compeu- 
sation  for  said  building ;  In  other  words,  by 
trial  of  said  action  In  a  court  before  a  Jury. 
The  plaintiff  would  receive  the  same  meas- 
ure of  compensation  that  would  have  been 
granted  at  the  hands  of  a  board  of  apprais- 
ers, or  at  least  the  right  of  compensation 
would  have  been  fully  protected." 

[2]  Counsel  Insists,  however,  that  the 
board  of  county  commissioners  had  no  au- 
thority to  delegate  away  the  discretionary 
power  and  duty  which  the  law  Imposes  on 
them  by  the  appointment  of  a  board  of  ap- 
praisers to  determine  the  reasonable  market 
value  of  the  buildings.  As  we  view  the 
cas^  It  ia  unnecessary  to  pass  upon  this 
queBtloa  People  may,  dther  In  their  own 
behalf  or  as  representativea,  agree  to  arU- 
trate;  it  they  do  not,  the  law  vrlll  provide 
a  remedy.  In  oar  Judgmoit,  It  la  immaterial 
whethw  Uie  county  commiaaloDers  have  de- 
.dined  to  arbitrate  or  whethev  they  have  not 
Qua  power.  It  is  enough  that  they  hare  re- 
fiised,  and  having  refused  the  respondent  is 
entitled  to  pursue  the  uaoat  remedy;  that 
ia,  a  suit  for  Uie  value  of  its  proper^. 


■it]  The  only  question  left  In  this  case  Is 
whether  the  lease  expired  on  April  1,  1911, 
and  carried  with  It  all  the  right  and  Interest 
of  the  respondent  in  the  buildings.  The  ap- 
pellants admit  that  "respondent  could  have 
been  compelled,  under  the  terms  of  the  lease, 
to  have  removed  the  buildings  at  any  time 
between  the  2d  day  of  April,  1908,  and  the 
1st  day  of  April,  1911,  had  the  county,  by 
proper  notice,  required  such  action  to  be 
taken."  The  commissioners,  who  were  wit- 
nesses, testified  very  frankly  that,  for  a  long 
time  prior  to  the  1st  day  of  April  they  had  in- 
tended to  terminate  the  lease  and  takeover 
the  bnildlngs.  Simple  Justice  would  demand,  If 
this  case  was  one  between  individuals,  that 
the  notice  referred  to  in  the  quotation  just 
made  should  have  been  given.  We  know  of 
no  rule  that  will  exempt  the  county  from  the 
exercise  of  good  faith  in  its  dealings.  It 
might  allow  the  lease  to  expire  without  a  no- 
tice, but  it  is  bound  by  its  contract  It  Is 
provided:  "That  If  the  lease  shall  have  been 
extended  so  as  to  continue  to  the  Ist  day 
of  April,  1911,  and  the  party  of  the  first 
part  shall  determine  to  furthef  lease  said 
premises,  and  does  not  lease  to  the  party  of 
the  second  part,  then  the  party  of  the  second 
part,  or  his  heirs,  assigns,  *  *  *  In  con- 
sideration of  improvements  that  may  have 
been  placed  on  said  premises,  shall  have 
the  right  to  have  said  improvements  a[>- 
pralsed,"  etc.  It  Is  clear  that  it  was  not  In- 
tended by  anybody,  when  the  contract  was 
drawn,  that  the  county  should  take  over  the 
buildings  without  compensation  or  opportun- 
ity to  remove  them.  The  parties  were  deal- 
li^  at  that  time  in  good  faith  one  with  the 
other,  and  it  was  intoided  that  Mr.  Lamp- 
ing and  his  successors  would  be  entitled 
(1)  to  a  certain  lease  until  April  1,  1908;  (2) 
a  possible  lease  until  April  i.  1911,  with  the 
right  of  removal  of  the  buildings  If  the  coun- 
ty desired  the  immediate  use  of  the  property 
for  county  purposes;  (3)  the  value  of  the 
buildings  in  the  event  of  a  continued  leasing. 
The  spirit  of  the  contract  is  that,  unless  the 
property  is  required  for  immediate  county 
use  and  is  leased  to  any  one  other  than  the 
respondent,  the  county  wlU  pay  for  that 
whieh  It  takes.  In  the  light  of  the  omtract 
the  county  cannot  be  heard  to  say  that  it 
did  not  take  poBseasicm  of  the  property  with 
the  intention  of  leasing  It,  for  it  is  leasing  It 
Bespondent  la  oitltled  to  oompaiaatlon  for 
the  bulldlngB  which  the  county  baa  convert- 
ed. Ai^Uanta  cite  many  cases  holding  tliat 
thB  right  of  removal  must  be  exerdsed  while 
the  tetant  Is  In  poBsesalon,  and  Insist  that 
the  possesslfflk  of  the  buildings  was  voluntari- 
ly snrrendered.  We  do  not  so  read  the  rec- 
ord. It  is  true  fliat  Che  re^ondent  obeyed 
the  order  of  ibhe  camty  commdssliHiers. 
Th^  did  not  proceed  to  demolish  the  bulld- 
lngB when  told  that  they  would  be  stopped 
by  the  strong  arm  of  the  law.  The  time  has 
I»8sed  when  a  man's  1^1  rights  are  to  bo 
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based  upon  a  show  of  rtolence.  There  Is  a 
growing  tendency  on  the  part  of  the  courts 
to  pat  no  penalty  apon  ^tlemanly  conduct. 
Nor.  Fna  By.  Oo.  t.  Wadekamper,  126  Pac 
909, 

[4]  Neither  is  there  any  merit  In  the  con- 
tention of  appellants  that  the  respondent's 
measure  of  damages  depends,  not  upon  the 
right  of  removal  of  the  lmproT«nents,  but 
upon  the  right  to  the  possession  of  the  prem- 
ises. The  cases  cited  to  sustain  this  proposi- 
tion are  not  In  point,  for  the  reason  that  it 
Is  competent  for  parties  to  contract  a  meas- 
ure of  damagiM,  and  they  bare  done  ao  In 
this  case. 

[5]  The  Judgment  of  the  court  Is  errone- 
ous, In  so  far  as  It  directs  the  commission- 
ers to  pay  over  the  rents  collected  to  the  re- 
spondent Tbe  measure  of  damage  Is  the 
value  of  the  buildings  as  of  date  April  1, 
1911.  In  considering  such  value  it  Is  proper 
to  take  Into  consideration  the  use  to  wtdch 
the  buildings  had  been  put  and  are  being 
put,  the  time  they  have  been  used,  and  the 
time  they  may  be  used  In  the  future. 

Inasmuch  as  the  county  has  refused  to 
arbitrate,  either  willfully  or  because  it  has 
not  the  power,  the  case  will  be  remanded, 
with  instructions  to  the  lower  court  to  di- 
rect the  framing  of  an  issue,  and  to  call  a 
Jury  to  determine  the  value  of  the  buildings, 
not  for  wreckage  purposes,  as  suggested  by 
counsel  for  appellants,  but  In  view  of  the 
uses  to  which  the  county  has  put  the  prop- 
ectj.  That  this  Issue  may  be  more  clearly 
presented  the  pleadings  may  be  amended. 

Beversed,  with  Instructions  to  proceed  as 
directed  in  this  opinion.  The  parttee  wUl 
pay  their  own  costs  on  appeal. 

CROW,  O.  3.,  and  QOSB,  FABKEB, 
MOUNT,  EIXIS.  and  FUU^BBTOM.  JJ., 
concnc 


BAUOB  V.  WAI/rON  et  xa. 

(Supreme  Court  of  Wadilngton.   April  1, 
1918!) 

1.  Navigabu  Watebs  (S  42*)— DisFOSmoN 
BT  State— "Shobb  Land." 

Rem.  &  BaL  Code,  |  0641.  wUch  dedares 
that  "shore  lands"  are  lands  bordering  on  the 
shores  of  navigable  lakes  and  rivers  below  the 
line  of  ordinary  high  water,  was  not  Intended 
to  affect  the  title  to  any  island,  although  it 
might  be  joined  with  the  mainland  by  a  strip  of 
shore  land. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  H  263-255;  Dec.  Dig.  } 
42* 

For  other  de6nitioD8,  see  Words  and  Phrases, 
VOL  7,  pp.  6495-6497.] 

2.  Navxoablb  Watbm  (|  42*)  —  Natdbal 

WATEB    OOUBBK  —  BiPAXXAN    BzaHTB  —  IS- 

UNDS. 

Where  the  law  of  tiie  state  Is  that  the 
owner  of  the  upland  has  a  riparian  proprietor- 
ship and  ownership  in  the  bed  of  a  stream  or 
lake,  extending  to  the  thread  thereof,  an  un- 
considered fragment  of  land  along  the  shore  of 


the  stream  or  lake  will  attach  to  the  govern- 
ment Bubdivlalon  adjoining  It,  and  an  island 
with  no  navigable  channel  mtervenlng  wUl  pass 
to  the  nearest  land  abutting  the  shore  by  vir^ 
tue  of  riparian  ownersblp. 

[Ed.  Note.— For  other  cases,  see  Nav^ble 
Waters,  Cent  Dig.  U  28fr-2SB;  Dea  rag.  1 

8.  Navzoabu  Watkbs  (I  86*)— Dupomroir 
BT  United  States  —  Qbaiit  to  Stats  — 
BiOHTB  Included. 

nie  federal  government  has  granted  to  the 

state  of  Washington  title  to  aU  tide  and  shore 

lands  and  to  the  beds  of  all  navigable  streams 

and  lakes. 

[Ed.  Note.— For  oUier  eases,  see  Navigablo 
Waters,  Cent  Dig.  H  180-200;  Dea  Dig.  I 
8A*J 

4.  Navxoablb  Watbbb  (H  87,  42*)— Wash- 
XROTOir— Shob  Lands— High- Watbb  BCabk. 

The  owner  of  a  government  lot  who  pur> 
chased  the  abutting  shore  land  from  the  state 
took  to  the  Une  of  ordinary  high-water  mark, 
but  took  no  title  to  an  island  wnlch  in  the  dry 
season  was  connected  with  his  lot  by  a  strip 
of  uncovered  land,  and  wMch  in  the  winter 
time  was  covered  by  about  a  foot  of  water, 
since  such  strip  was  without  water  Intervening 
between  the  sure,  and  was  to  be  treated  aa 
land. 

W:Ed.  Note.— For  other  eases,  see  Navinbte 
aters,  Cent  Dig.  S|  201-^  2B3-2SB,^; 
Dec.  Dig.  II  37,  42.*] 

6.  Bjecticent  (I  9*)— TmjE  to  Suffobt. 

Plaintiff  In  ejectment  must  recover  on  the 
strength  of  his  own  tide. 

[Ed.  Note.— For  other  cases,  see  Bjeetmeat^ 
Cent  Dig.  H  16-29;  Dec.  Dig.  S  ft.*] 


Ai9Ml  tram  Sm>«rtor 
Oonnty;  W.  W.  Blade, 


D^rtment  1. 
Court,  Snohomlah 
Judge. 

Action  by  John  Hauge  against  A.  Walton 
and  wife.  Judgment  for  idalntUE,  and  de- 
fendants an>eaL  Bemanded,  with  orders  ti» 
dlamtsB. 

The  idat  will  lllnstrate  onr  dlscnssltHi: 


Map  w  -rut.  N.a.Jk  om 

W.M, 


(Thas.  K.  Jenner  and  O.  J.  Hodge,  both  of 
Seattle,  for  appellants.  Hathaway  ft  Alston, 
of  Xtvwett,  for  respondent 

CHADWICTE,  J.  There  Is  no  statemoit  of 
ftcts,  and  the  only  question  open  Is  whether 
or  not  the  findings  sustain  the  Judgmrat  of 
the  lower  court  It  Is  Insisted  that  the  find- 
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Inga  were  made  upon  an -indefensible  theory 
of  law,  and  tbat  no  lawful  Judgment  can  be 
entered  thereon.  l%ls  necessitates  a  more 
complete  discussion  than  would  otberwlae  be 
necessary.  There  are  some  nnchallensed 
T&nAtka  in  the  tnlefi,  and  we  shall  adopt 
them  and  the  flndlngs  aa  onr  warrant  for 
the  following  statement:  Plaintiff  is  the 
owner  of  lots  6  and  7,  as  shown  on  the  plat 
A  stranger  to  this  action  owns  lot  5.  About 
five  years  before  the  commencement  of  this 
action,  defendants  had  permission  of  the 
owners  of  lot  5  to  settle  on  the  Island,  which 
has  an  area  of  about  three-quarters  of  an 
acia  niey  have  since  resided  thereon.  In 
the  dry  season  there  is  a  strip  of  nncovered 
land  connecting  the  Island  with  the  shore. 
This  strip  Is  indicated  on  the  plat  by  small 
dots.  In  the  winter  time  this  strip  is  cover- 
ed by  about  12  inches  of  water.  As  soon  as 
plaintiff  discovered  the  presence  of  the  de- 
fendants, he  b^n  this  action  to  oust  them. 
From  a  Judgment  of  ouster,  defendants  have 
appealed. 

In  the  year  1906  plaintiff  purchased 
the  shore  land  abutting  lot  7,  and  now  claims 
title  thereto  under  a  contract  from  the  state. 
A  monorandnm  decision  tendered  by  the 
trial  Judge  indicates  that  it  was  his  opinion 
that  the  island,  being  unsurvcyed  by  the 
government  of  the  United  States,  was  ahore 
land,  and  passed  from  the  state  to  the  idaln- 
tiff  under  his  contract  Ttie  court  did  not 
make  a  speelflc  finding  to  this  effect.  Indeed* 
the  flndlngs  seem  to  have  been  drawn  upon 
a  different  theory,  to  vUdi  we  shall  pres- 
oitly  nter. 

[1]  We  shall  not  go  into  a  dlscussbm  of 
the  law  of  shore  lands,  tat  we  are  agreed 
that  the  Island  is  not,  and  cannot  ftrom  ttie 
very  nature  of  things  be  called,  shore  lands, 
'^hore  lands  are  lands  bordering  on  the 
dunres  <tf  navigable  lakes  and  rivras  below 
the  line  of  ordinary  high  water."  Section 
6641,  Bon. -ft  Bal.  Oodsw  There  la  nothing 
in  thia  d^nltlon  or  the  statutes  to  Indicate 
tiiat  It  ms  ever  the  purpose  of  the  state  to 
convey  titie  to  any  upland,  althoutfi  it  ml^t 
be  Joined,  as  this  Island  Is,  with  the  main- 
land by  a  strip  of  shore  land. 

[2]  The  only  theory,  therefore,  upon  which 
the  flndlngs  of  the  trial  Judge  can  be  sustain- 
ed is  that  the  island  is  an  unsurveyed  Island 
or  neglected  fragment  such  as  Is  mentioned 
In  U.  S.  V.  Cbandler-Dunbar  Water  Power 
Co..  209  U.  S.  447,  28  Sup.  Ct  679,  62  L.  Bd. 
881,  and  it  Is  likely  that  counsel,  In  drawing 
the  findings  which  the  court  has  signed  and 
which  have  been  brought  to  us,  had  in  mind 
the  rule  of  law  which  attadies  these  small 
•  islands  and  fragments  to  the  adjoining  or 
abutting  property.  We  understand  this  rule 
to  be  that,  if  there  be  a  fragment  of  land 
along  the  ^ore  of  a  lake  or  stream,  it  will 
attach  to  the  government  subdivision  adjoin- 
ing It  or  .  If  it  be  an  island,  and  there  is 
no  navlgalfle  tiuuiati  Intwvenliift  that  It  will 


pass  to  the  nearest  land  abutting  the  shore. 
In  order,  therefore,  to  settle  a  difference 
that  might  arise  between  the  owner  of  gov- 
ernment lot  6  and  government  lot  7,  for  each 
might  contend  that  he  was  the  owner  of  the 
small  fragment  "B-B-F,"  the  court  bisected 
the  fragment  with  the  line  "B-D,"  and  beld 
the  Island  to  be  then  abutting  and  appur- 
tenant to  government  lot  7.  The  fault  in 
this  theory  lies  in  this:  That  wherever  the 
right  to  claim  small  islands  aa  a  part  of  the 
upland  has  been  applied.  It  has  been  where 
under  the  law  of  the  state  the  owner  of  the 
upland  had  a  riparian  proprietorship  extend- 
ing to  the  thread  of  the  stream  or  lake.  He 
then  takes  tiUe  In  virtue  of  his  riparian 
ownership.  29  Cyc.  364;  Whltaker  v.  Me- 
Brlde,  197  U.  S.  610,  25  Sup.  Ct  630,  49  I* 
Bd.  8B7;  Hardin  v.  Jordan,  140  U.  S.  871,. 
11  Sup.  Ct  806,  838,  35  L.  Ed.  428;  Fran- 
zlnl  V.  LayUnd,  120  Wis.  72,  97  N.  W.  499: 
Sllter  T.  Carpenter,  128  Wis.  678,  102  N.  W. 
27. 

[i]  The  govemmeut  of  the  United  States- 
baa  granted  to  the  state  of  Washington  &• 
tie  to  all  tide  and  shore  lands  and  to  the  bed» 
of  all  navigable  streams  and  lakes.  This 
title  Is  asserted  In  the  Constitution  of  tho 
state,  in  various  acts  of  the  Legislature,  and 
acts  amendatory  thereto,  and  has  beoi  sus- 
tained by  repeated  decisions  of  this  court. 

[4]  Plaintiff  took  under  his  patent  to  the- 
llne  of  ordinary  high  water.  That  line 
marked  the  limit  of  his  boundary.  "Un- 
questionably, the  Supreme  Court  of  the  Unit* 
ed  States  has  uniformly  held  that  grants  of 
uplands  bordering  on  navigable  waters  con- 
vey to  the  grantee  titie  down  to  the  line  of 
ordinary  high  water  of  Bu<di  navigable  wa- 
ters, but  they  have  Just  as  uniformly  held 
that  the  answer  to  the  question  whether  it 
conveys  more  than  this  d^nds  upon  the  lo- 
cal law  of  the  state  wherein  the  granted 
lands  lie.  If  tlie  local  law  recognizes  snch 
grants  as  extending  to  low-water  mark,  or 
to  the  thread  of  the  stream,  it  will  be  so 
recognised  by  the  federal  authorities;  but 
if  the  state  limits  the  grant  to  the  line  of 
ordinary  high  water,  as  our  state  does,  this 
line  will  be  held  to  mark  the  boundary  of 
the  grant  This  Is  founded  on  the  principle 
tliat  tike  shores  and  beds  of  all  bodies  of 
water,  whether  navigable  or  unnavlgable,^ 
belong  to  the  state  on  which  they  are  situate, 
and  that  it  Is  for  the  state  to  say  whether  or 
not  it  will  assert  its  titie  to  such  shores  and 
beds,  or  whether  it  will  surrender  th^  to 
the  upland  proprietor."  Brace  ft  Hwgert 
MUl  Co.  V.  State,  49  Wash.  326,  06  Pac.  278 ; 
Grays  Harbor  Boom  Oo.  v.  liownadale,  64 
Wash.  83,  102  Fa&  1041.  104  Pac  267.  See^ 
also,  Van  Slden  v.  Mulr,  46  Wash.  88,  8» 
Pac.  188;  Washougal,  etc.,  Trans.  Co.  v.  Dal- 
les p.  ft  A.  Nav.  Co.,  27  Wash.  490,  68  Pac. 
74;  Nassa  v.  Seaborg,  64  Wash.  164,  lie 
Pac.  658.  In  this  case  there  la  an  interven- 
ing proprietorship  which  was  held  and  main- 
tained by  tiM  state  untU  It  was  pnnAaaad 
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b7  idalnllff  under  his  contract  The  state,  bo 
for  as  we  are  Informed,  has  never  attempted 
to  assert  title  to  the  UAand  as  a  part  of  Its 
shore  lands;  therefore,  plaintiff  not  having 
tak«i  anything  beyond  the  Une  of  or^Unary 
high  water  {granting  his  complete  title  to 
the  fragment  "B-B-P*)  fr<nn  the  govern- 
ment; and  having  no  claim  to  the  Island  as 
shore  lands  of  the  state,  It  follows  that  he 
has  no  title  to  sustain  the  action  whldi  he 
now  brings. 

In  the  case  of  NUes  t.  Oedar  Point  Clnb> 
ITS  U.  S.  300,  20  Sop.  Ot  124,  44  L.  Ed.  171, 
the  government  sorv^or  limited  his  survey 
at  what  he  called  a  marsh,  and  meandered 
along  It  so  as  to  leave  it  between  the  mean- 
der Une  and  the  navigable  waters  of  Lake 
BHe.  The  court  held  that  the  patentee  of 
sbnttlnc  land  could  not  dalm  the  marsh  land 
as  a  part  of  the  grant,  for,  having  bought  a 
fractional  part  of  a  section  and  having  paid 
-  for  that  part,  she  was  limited  to  the  very 
lands  conv^ed  to  het  and  for  which  she  had 
paid,  and  that  her  title  did  not  eztoid  be- 
ytmd  the  meander  line  or,  as  we  have  declar- 
ed the  law  to  be  in  this  state,  b^nd  the 
line  of  or^Unary  high  water.  That  case  Is 
In  i}rindiple  Identical  with  this  on&  Here 
there  was  a  fractional  lot  The  government 
limited  Its  grant  to  the  line  of  ordinary  high 
water,  and  plaintiff  has  all  that  be  ever 
eamed  or  purdiased;  the  source  of  his  ti- 
tle being  unknown  to  us.  In  French  Glenn 
Live  Stock  Co.  v.  Springer,  185  U.  S.  47,  22 
Sup.  Ot  663.  46  L.  Bd.  800,  the  court  held 
that,  where  a  survey  showed  a  meander 
line  bordering  on  a  tract  of  marsh  or  swamp 
lands,  the  grant  terminated  at  the  meander 
line,  and  did  not  carry  swamp  lands  lying  be- 
tween It  and  the  shore.  See,  also,  Horne  v. 
Smith,  159  U.  S.  40,  16  Sup.  CL  9S8.  40  L. 
Ed.  68 ;  BUrwln  v.  Murphy,  189  U.  S.  35,  23 
Sup.  Ct  509,  47  L.  Bd.  698.  The  cases  sns- 
taining  the  right  to  claim  Islands,  as  we  have 
sold,  depend  upon  a  riparian  proprietorship 
in  the  bed  of  the  stream,  and  presuppose  and 
rest  upon  the  fact  that  there  is  Intervening 
water  the  bed  of  which  belongs  to  the  abut- 
ting owner.  The  cases  we  have  Just  dted  il- 
lustrate the  distinction  between  those  cases 
and  the  case  we  have  at  bar.  *'As  in  them 
the  swamp  and  boggy  land  is  to  be  treated 
as  land"  (the  Nlles  Oase,  supra),  so  Is  the 
whole  theory  of  our  state  ownership  of  tide, 
shore,  and  swamp  lands  made  to  rest  upon 
the  theory  that  su<di  land  is  land,  and  not 
water.  According  to  the  plat  that  Is  sub- 
mitted in  evidence.  It  Is  evident  that  there 
Is  no  intervening  water  between  the  shore 
land  and.  the  Island,  and  a  judgment  based 
upon  a  conclnsion  that  the  owner  of  govern- 
ment lot  7  can  claim  tiUe  to  the  nnsnrveyed 
island  upon  the  theory  that  it  Is  an  Island 
abutting  and  appurtenant  to  his  land  has  not 
the  sustaining  grace  of  the  law. 

[I]  While  we  have  not  followed  the  argu- 


ment of  counsel,  we  nevertheless  agree  that 
the  findings  of  the  lower  court  were  drawn 
upon  an  indefensible  theory  of  the  law,  and 
that  plaintiff  has  no  titie,  it  being  the  rule 
In  this  class  of  cases  that*  a  plaintiff  must 
recover  upon  the  strength  of  his  own  tiUe. 
It  foUo#s  that  the  case  will  be  remanded 
and  dismissed.  Whatevw  the  rights  of  the 
defendants  may  be,  we  do  not  undertake  to 
say.  It  is  enough  that  plaintiff  has  no  ln< 
terest 

Remanded,  with  orders  to  dismiss. 

OBOW,  C.  J.,  and  GOSB,  PABKESt,  and 
If OUNT,  33^  concur. 


PBABODT  et  aL  T.  CTTT  OF  EDMONDS 
et  aL 

(Supreme  Court  of  Washington,   ^iril  4, 
1918.)  -1' 

1.  Appkaz.  Ann  Bbbob  (|  1218*)— BEuninTB 

— Reoaixino. 

The  Supreme  Gonrt  may  recall  a  remitti- 
tur for  the  purpose  of  correcting  a  mistake  or 
enforcing  Its  judgment  If  ^idlcation  therefor 
is  made  with  due  dlUsetice. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Slrror,  Cent  Dig.  |  4719;  Dec  Dig.  S  1213.*] 

2.  Afpkai.  and  Sbbob  (!  1218*)— Remittitdb 

— BiaAIJr-DlI.iaBNOB. 

Where  a  remittitur  wai  sent  down  by  the 
Supreme  Court  JvHj  8,  191^  an  application  to 
recall  remittitur  made  on  Mardi  6,  1918,  was 
not  made  with  due  diligence. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Brror.  Gent  Dig.  |  4719;  Dec  Dig.  1 1218.*] 

Department  1.    On  motion  to  recall  re> 
mittithr.   Motion  denied. 
.  See,  also.  68  Wash.  610.  123  Pac  1018. 

S.  J.  White,  of  Edmonds,  and  George  W. 
Louttit  of  Eiverett  for  appellants.  Coleman, 
Fogarty  &  Anderstm,  of  Everett,  for  respond- 
ents. 

PER  CURIAM.  .In  this  cause  an  oidnion 
was  filed  on  June  1, 1912  (68  Wash.  610. 123 
Pac  1018).  The  remittitur  was  sent  down 
on  July  3,  1912.  Thereafter,  on  March  6, 
1913.  the  appellants  filed  in  this  court  a  mo- 
tion to  recall  the  remittitur  In  order  that  a 
further  opinion  may  be  filed  directing  and 
InstructJUig  the  dty  council  as  to  the  manner 
In  wblch  a  new  assessment  shall  be  cast 
and  advising  them  as  to  what  Interest  shall 
be  allowed  on  special  warrants  beratofore  is- 
sued. 

[1]  This  court  lost  JuriscUction  of  the 
cause,  when  the  remittitur  went  down.  For 
the  purpose  of  correcting  a  mistake,  or  en- 
forcing Its  Judgment  this  court  may  recall  a 
remittitur,  if  application  therefor  la  made 
with  due  diligence^  Port  Angeles,  etc.  Co. 
V.  Cooke.  38  Wash.  184,  80  Pac  305 ;  State 
ex  reL  Burke  v.  Board  of  County  Commis- 
sioners, 61  Wash.  684,  112  Pac  929. 

[2]  Tliere  is  no  contention  that  any  mis- 
take was  made  in  the  original  (^nton,  nor 
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has  application  for  a  recall  of  the  remittitur 
been  made  vltli  doe  dlllgenoe. 
fEbB  motion  Is  denied. 


NATH  T.  OBEG0N  R  ft  NAVIOATION  Oa 

(Supreme  Conrt  of  WaBblngton.  'April  1(K 
1918.) 

1.  Appbaz.  Aim  Ebbob  (}  927*)  —  Bbtixw  — 

OONfflDBBATION  OF  EVIDBNCB. 

In  paBsing  upon  tbe  ■ufflciency  of  the  evi- 
dence to  sastain  a  fioding,  after  denial  of  a 
directed  verdict,  the  Supreme  Oourt  moat  con- 
sider it  moBt  favorably  to  respondent. 

[Bd.  Note. — For  other  cBsee,  see  Appeal  and 
Error,  Cent  Dig.  »  2912,  2917,  8748,  3753, 
4024;  Dec  Dig.1  «f7.*] 

2.  GOHPBOHIBB  AND  SBTTLBHENT  (}  8*)— VA- 
UDITT— PoLICfT  or  LaW. 

The  law  favors  settlements  of  claims  for 
personal  injuries,  and  will  sustain  sncfa  a  set* 
tiement  if  fairly  made  and  not  procured  by 
fraud  or  overreaching. 

rCd.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  U  17-^1,  83;  Dec. 
Dig.  I  8.*1 

S.  COUPBOIOSB  AHD   SBTTUUBHT    ({  28*)— 

Pbbsonal  lNJiiBiBe--PBoor  OF  Fbaud. 
To  avoid  a  settlement  for  injuries  on  the 
ground  of  fraud,  tbe  fraud  must  be  shown  by 
dear  and  convincing  proof,  eepedally  where 
the  validity  of  the  settlement  waa  not  qnestfon- 
ed  for  more  than  two  years. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  H  91-94;  Dec.  Dig. 
I  23.*] 

4.  SBLEASB  (I  B7*)— PbATTD— SUFPIOIBHOT  OF 
BrVIDBNOB. 

Evidence  Md  not  to  sustain  a  finding  that 
a  release  for  personal  injuries  was  procured 
through  fraud. 

fEd.  Note.— For  other  cases,  see  Release, 
Gent  Dig.  H  106-106;  Dec.  Dig.  |  S7.*] 

Department  1.  Appeal  from  Superior  Court, 
Walla  Walla  GonBt^;  Thomas  H.  Brents, 
Judge. 

AcUoD  by  George  Natb  against  the  Ore- 
gon Bailroad  &  Navigation  Company.  From 
a  Judgment  for  i)laintiff,  defendant  appeals. 
Beversed  and  remanded,  with  inatmctloDs 
to  dlsmlsL 

W.  W.  Cotton  and  W.  A  Bobbins,  both  of 
Portland,  Or.,  and  Dmiphy,  Brans  &  Oar* 
recht,  of  Walla  Walla,  for  appeHant  John 
F.  Watson,  of  Walla  Walla,  and  Nnzom  & 
Nozum,  of  Spokane,  for  res[>ondent 

CROW,  a  J.  Action  by  George  Nath 
against  the  Oregon  Railroad  ft  Navigation 
Company  to  recover  damages  for  personal 
Injuries.  From  a  verdict  and  judgment  In 
plalntilTB  ]Cavor,  the  defendant  has  appealed. 

For  some  years  respondent  had  been  work- 
ing for  app^nt  under  written  eontract,  nn- 
loading  coal  from  cars  into  chutes.  He  em- 
ployed his  own  hell^,  and  was  paid  by  the 
ton  for  coal  handled.  The  chutes  were  lo- 
cated tm  an  elevated  trestle  approached  by 
a  railway  track  having  a  K)  per  cent  grade. 
On  Uie  trestle  and  (wposite  the  chutes  the 
track  was  practically  level.    Cars  of  coal 


were  placed  at  tbe  upper  end  of  OkB  elevated 
track  near  the  diutes.  As  the  ooal  was  nn> 
loaded,  respondent  and  his  assistants  would 
more  a  car  with  a  pinch  bar  upon  the  level 
track  from  chute  to  chnte,  controlling  it 
with  bUxiks  upon  the  track  and  a  hand 
brake.  On  February  18,  1907,  respondent 
was  on  one  of  the  cars  which  was  being  mov- 
ed from  one  chute  to  anottier.  His  assist- 
ant, with  a  bar,  was  pinching  the  car  along, 
Intending  to  spot  it  opposite  the  last  chute 
toward  the  Inclined  track.  In  tbe  progress 
of  the  work  respondent  attempted  to  control 
the  car  with  a  hand  brake.  The  brake 
would  not  work.  Bespond«it  lost  control, 
and  tlie  car  started  down  the  Incline.  To 
save  himself,  respondent  jumped  from  the 
car  and  was  Injured.  He  contends  that  ap- 
pellant was  negligent  In  falling  to  Inspect 
the  brake  and  tn  not  furnishing  proper  and 
safe  appliances. 

The  controlling  question  on  this  appeal  Is 
whether  the  trial  conrt  erred  in  denying  ap- 
pellant's motion  for  a  directed  verdict  Sev- 
eral defenses  were  pleaded,  upon  which  appel- 
lant now  relies.  We  only  find  it  necessary 
to  consider  the  defense  that  respondent  had 
made  a  settlement  with  appellant,  and  had 
released  it  from  fnrther  liability.  Respond- 
ent contends  that  the  release  was  fraudulent- 
ly procured,  and  was  void. 

[1,  2]  In  passing  apon  the  suffld^icy  of  the 
evidence  to  snstain  a  finding  that  tbe  release 
was  void,  we  must  consider  it  most  favora- 
bly to  respondent  Thus  considered,  it  show-i 
that  the  accident  occurred  on  February  18, 
1907;  that  respondent  sustained  serioxis  In- 
juries to  bis  feet  and  legs,  although  no  bones 
were  broken;  that  he  was  taken  to  appel- 
lant's hospital,  where  he  was  attended  by 
Dr.  E.  E.  Shaw,  the  physician  and  surgeon 
of  the  appellant  corporation.  Within  a  few 
days  appellant  contended,  and  respondent 
seems  to  have  conceded,  that  being  a  con- 
tractor, and  not  appellant's  servant,  respond- 
ent was  not  entitled  to  hospital  and  sur- 
geon's care  at  appellant's  expense.  Respond- 
ent remained  at  the  hosj^tal  a  short  time, 
when  he  was  removed  to  his  home.  Abont 
two  weeks  after  the  accident  he  had  an  In- 
terview with  one  George  Smith,  appellant's 
claim  agent,  relative  to  a  settlement  of  hts 
claim  for  damages.  He  testified  that  Mr. 
Smith  said  he  should  not  hire  a  lawyer; 
that  his  Injuries  were  temporary;  and  that 
appellant  would  see  that  all  was  right,  but 
that  no  definite  terms  of  settlement  were 
then  discussed.  He  further  testified  that  ho 
again  saw  Mr.  Smith  a  week  or  ten  days 
later;,  that  Smith  then  made  him  an  offer, 
which  was  refused;  that  afterwards  on 
April  16,  1907.  at  their  last  interview,  they 
agreed  upon  a  settlement  for  $430,  which 
was  then  paid  by  appellant;  and  that  re- 
spondent then  signed  the  release^  No  con- 
tention Is  made  tiiat  reqwndent  was  not  In 
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his  right  mind;  nor  was  It  shown  that  be 
did  not  read  the  release.  There  Is  nothing 
In  the  record  to  show  that  he  complained  of 
the  settlement  or  attempted  to  rescind  it  nn- 
tll  the  commencement  of  this  action,  more 
than  two  years  thereafter.  He  now  seeks  to 
avoid  the  release  on  the  ground  that  Dr. 
Shaw  and  the  claim  agent  assured  him  that 
his  injuries  were  not  permanent,  bat  that  he 
would  recover  within  five  months  from  the 
date  of  the  acddent  He  testified  that  be 
trusted  and  confided  In  them.  Even  though 
Dr.  Shaw  and  the  claim  agent  did  tell  re- 
spondent he  would  recover  within  five 
months,  and  even  though  be  believed  these 
statements,  yet  no  fraud  has  been  shown. 
The  evidence  Is  not  sufficient  to  sustain  a 
finding  that  Smith's  and  Shaw's  statements 
were  fftlse  or  fraudulent,  or  that  they  were 
anything  farther  than  an  honest  expression 
of  opinion.  In  which  respondent  concurred. 
A  physician  and  surgeon  cannot  be  held  re- 
sponsible for  an  honest  mistake  or  error  In 
Judgment  It  is  not  contended  that  Dr. 
Shaw  was  not  competent  or  qualified.  The 
evidence  shows  that  he  bas  been  employed 
by  respondent  since  the  occurrences  of  which 
respondent  now  complains.  The  law  favors 
an  amicable  settlement  of  claims  of  this 
character,  and  when  such  a  settlement  ap- 
pears to  have  been  fairly  made,  and  has  not 
been  secured  by  fraud,  false  representations, 
or  overreaching,  it  must  be  sustained.  Ow- 
ens V.  Norwood  White  Coal  Co.  (Iowa)  13S 
N.  W.  483,  491 ;  Schweikert  T.  John  R.  DavU 
Lumber  Ca,  147  Wis.  242,  249.  133  N.  W. 
136;  Railway  Co.  t.  Bennett,  63  Kan.  781, 
ee  Pac.  1018. 

[t,  4]  To  avoid  a  settlement  on  the  gronnd 
of  fraad  requires  clear  and  convincing  proof. 
The  most  convincing  evidence  shoold  be  re- 
quired in  a  case  ancb  aa  this,  where  tlie  va- 
lidity of  the  settlement  was  not  questioned 
for  more  than  two  years.  If  re^ndent 
was  defrauded  and.mlsledl,  as  he  now  con- 
tends, he  should  have  discovered  that  fact 
long  prior  to  the  commencement  of  this  ac- 
tion. Yet  he  retained  the  money,  worked 
tor  appellant  at  bard  labor,  and  for  more 
than  two  years  made  no  attempt  to  rescind. 
The  uadlq>nted  evidence  shows  that  on  No- 
vember 1,  1907,  less  than  9  months  after  his 
injury,  be  was  employed  by  appellant  as  one 
of  its  bridge  repalrii^  ciew;  that  be  work- 
ed 26  days  In  November,  27  days  in  Decem- 
ber, a  number  of  days  in  January,  1908,  and 
also  in  tbe  following  Fetuniary  and  Hardi; 
yet  during  all  this  time  tbm  was  no  sugges- 
tion by  blm  that  he  had  been  defrauded.  In 
Garver  t.  Great  Northern  Hallway  Co.,  S6 
Wash.  SU;  lOa  Pac.  192,  it  appeared  that 
plalntlflF,  an  empk^fi  of  a  transfer  company, 
while  engaged  In  unloading  freight,  was  in- 
jured 1^  defendant's  ne^lgence.  Thereafter 
a  settlemoit  was  made,  whereby,  in  conald- 
eratlon  of  $500;  be  rdeased  tbe  company. 


Later  plalntlfT  contended  that  tbe  alleged 
settlement  had  been  fraudulently  obtained; 
that  he  did  not  know  it  was  a  settlement; 
that  he  understood  he  was  being  compensat- 
ed for  loss  of  time  only;  that  be  reposed 
special  confidence  in  tbe  claim  agent  and  the 
physician  of  the  company;  that  they  mis- 
represented the  probable  extent  and  duration 
of  his  injuries;  and  that  he  did  not  know 
the  nature  or  contents  of  the  papers  which 
he  executed.  Yet  bis  evidence  disclosed  that 
his  mind  was  clear ;  that  he  knew  what  oc- 
curred at  the  time  tbe  settlement  was  made ; 
that  the  claim  agent  first  suggested  a  settle- 
ment for  the  sum  of  $176,  but  that  finally  it 
was  made  for  $000.  The  lower  court  held 
that  the  settlement  was  binding,  and  this 
court  in  affirming. its  dedslon  held  tliat  no 
fraud  had  been  practiced  upon  the  plaintiff, 
as  he  had  an  opportunity  to  read  the  release, 
foiled  to  do  so,  retained  the  $500,  and  had 
dealt  at  arm's  length  with  the  defendant 
In  this  case  It  is  not  asserted  that  appellant 
did  not  understand  the  settlement  he  was 
making.  Bis  only  contention  Is  that  he  was 
deceived  by  the  opinion  of  the  physician  and 
claim  agent  which,  he  Insists,  were  repre- 
sentations of  fact.  After  a  careful  consid- 
eration of  the  entire  record,  we  conclude 
that  sufficient  evidence  to  sustain  a  flniUng 
that  the  release  was  fraudulently  obtained 
has  not  been  produced.  The  motion  for  a 
directed  verdict  should  have  been  sustained. 

The  judgment  Is  reversed  and  the  cause 
remanded,  with  Instnicttons  to  dismiss. 

PABKEB,  CHADWIOK,  GOSB,  and  EL- 
LIS, JJ„  oonenr. 


BOOTHS  T.  BUMHTT  COAL  lONINO  00. 
et  al. 

(Supreme  Govt  of  Washington.   April  lOi 

1.  GOBPOBATIOVB  (I  320*)— BlOHT  OF  FUIR- 
TIFF  IN  BKPRCSElfTATIVK  ACTION. 

A  stodEbolder  who  prosecutes  to  iL  fa> 
vorable  termination  a  suit  in  hU  own  behalf 
and  In  behalf  of  others  Blmilarly  situated  la  en- 
titled to  a  reasonable  attorneys  fee  as  well  a* 
necessary  dlabursements  if  toe  benefit  of  tbe 
suit  goea  to  ttie  corporation,  but  not  if  he  ob- 
uins  the  advantage  from  such  suit  indivldnaUy. 

[Ed.  Note.— For  other  cases,  sec  Gorpon- 
tions.  Cent  Dig.  H  1426-1^  1488-1489; 
Dec.  Dig.  I  820.'] 

2.  COBPOBATIONS  (|  320*)— BiGHT  OF  PLUH- 
TIFF  IN  RbPBEBINTATITB  AOTIOK. 

Where  tha  whole  bUmA  of  a  corporatloD 
was  in  effect  owned  by  B.  and  1a  eqaaUy,  al- 
though a  few  shares  were  owned  by  others 
conceded  to  be  dummies,  and  B.  brought  a  suit 
against  tbe  corporation  and  L.,  who  had  the 
control  thereof  for  an  aeeonntav,  wbkb  waa 
treated  as  an  action  between  partners  and  a 
receiver,  granted  on  that  theory,  and  whldk 
waa  litigated  by  each  of  tbe  partleB  solely  for 
his  own  benefit  B.  would  not  be  allowed  an  at- 
torney's fee  and  disbursements  under  tbe  rale 
aUowiog  them  to  a  minority  stockholder,  but 
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eadi  would  be  reqnired  to  pay  his  own  cxttenB' 
m;  the  allowance  of  coats  and  attorner'a  feea 
In  aucb  a  matter  belnc  within  the  sound  jadi* 
dal  discretion  of  the  court 

[Bd.  Note.— For  other  case*,  tee  Gorpora- 
tiooB,  Cent  Dig.  U  1420-1481, 148S-1488;  Dec. 
Dif.  i  320*] 

&  AenAL  AND  Ebbob  (i  1099*)— Law  or  the 
Case.  ,  , 

Where  the  Sapreme  Conrt  in  an  action  be- 
tween the  two  owners  of  the  entire  capital 
■took  of  a  corporation  determined  on  disputed 
•rldence  and  in  the  light  of  the  original  con- 
tract between  them  that  one  of  the  parties  was 
not  entitled  to  more  than  fl25  a  month  for  his 
services  to  the  corporation,  ttiia  was  the  law 
of  the  case,  and  woald  be  adhered  to  on  a 
•nbsequent  appeal  where  no  new  facts  ap- 
peared. 

[Ed.  Note.— For  otiier  caaea,  see  Appeal  and 
Srror,  Gent.  Dig.  U  4S70-4379;  De&  Dig.  { 
1099 .•] 

4.  PaVTNZBSHIP  (I  83*)— BxaHT  TO  COUFBIT- 
BATIOIT  rOB  SCBTICXS. 

A.  partner  cannot  claim  compensation  from 
the  partnership  bi  the  absence  of  an  agreement 
therefor,  even  though  he  is  more  active  in  the 
bttslnesB  or  performs  greater  or  more  TOluable 
■errice  than  his  copartner. 

[Bd.  Note^For  other  cases,  see  Partnership, 
Cent  Dig.  I  181;  Deo.  Dig.  |  88.*] 

5,  PABTmBSHXP  (S  88*)— BlOHT  XO  OOHFBN- 
BATION  VOB  SBBTICKS. 

Where  it  was  agreed  on  a  sale  of  a  half 
Interest  in  a  corporation  that  each  of  the  par- 
ties shoold  draw  the  same  amount  for  his  serT< 
ices,  one  of  the  parties  was  not  entitled  to 
more  than  that  amount  although  he  rendered 
exceptional  services  to  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  i  181;  Dec  Dig.  \  83.*] 

Department  1.  Appeal  from  Superior  Court, 
Kittitas  County ;  Balph  Kaufman.  Judge. 

Action  by  li.  F.  Boothe  against  the  Summit 
Coal  Mlnli^  Company,  B.  J.  Linden,  and  oth- 
ers. From  the  Jud^ent,  plaintiff  and  the 
defendants  named  appeaL  Bemanded.  with 
directions  to  modify. 

ft  UcGord,  of  Seattle,  for  appellant 
Boothe;  J.  L.  Corrigan,  ctf  Seattle,  for  appel- 
lant Summit  Goal  Mining  Ga 

OHADWIOK,  3.  This  case  has  been  thrice 
appealed,  66  Wash.  167,  104  Pac.  207, 19  Ann. 
Gas.  1255,  69  Wash.  611,  110  Pac.  636,  and 
68  Wash.  630,  116  Pac.  269.  In  the  first 
appeal  the  case  was  remanded  with  Instruc- 
tions to  appoint  a  receiver  and  to  take  an 
acconntlng;  this  court  saying:  "From  all 
the  evidence  and  drcumstances  before  us, 
we  conclude  that  linden's  raise  of  salary 
wag  made  to  divert  the  profits  of  the  cor- 
poration to  himself,  without  due  regard  to 
the  rights  of  Boothe,  and  that  Linden  should 
account  for  all  salary  received  by  him  In  ex- 
cess of  $126  per  month.  Evidence  was  offer- 
ed to  show  that  his  services  were  worth  $400 
per  month.  This  evidence  was  contradicted, 
but  under  the  circuiqstances,  we  shall  not 
enter  upon  Its  consldecatlon,  the  raise  hav- 
ing been  Improperly  made  in  violation  of 
linden's  agreement  with  Boothe.  and  with- 
out the  lattw*a  knowledge  and  consent"  An 


accounting  has  been  had,  and  Bootbe  and 
Linden  have  both  appealed. 

[IJ  One  of  the  Items  allowed  Boothe  la  the 
sum  of  $5,000,  $2,500  for  counsel  fees  and 
$2,500  for  costs  and  moneys  disbursed  by  him 
In  the  pr^wratlon  of  his  case  and  pending 
the  several  trials  thereof.  The  rule  un- 
doubtedly Is  that,  where  a  stockholder  In  hla 
own  behalf  and  in  behalf  of  others  similarly 
situated  prosecutes  a  suit  to  a  favorable 
termination  and  the  t)enefit  goes  to  the  cor- 
poration, he  will  be  entitled  to  recover  a 
reasonable  attorney's  fee  as  well  as  hla  nec- 
essary disbursements.  8  Cook  on  COrpora- 
tlons,  I  379 ;  Baker  v.  Seattle-Tacoma  Pow- 
er Company,  61  Wash.  678,  112  Pac.  647, 
Ann.  Oas.  19120,  869;  HcMUlan  v.  North- 
port  Smelting  ft  Befining  Company,  49  Wash. 
76,  94  Pac.  761.  Such  allowances  are  rarely. 
If  ever,  made,  unless  It  Is  made  to  appear 
that  some  advantage  is  obtained  for  the  cor- 
poration aa  distinguished  from  the  interest 
of  the  individual  stockholder. 

[2]  In  the  first  appeal  (56  Wash.  167,  104 
Pac.  207,  19  Ann.  Oas.  1255)  It  was  strenu- 
ously insisted  that  a  court  of  equity  would 
not  in  any  event  appoint  a  receiver  for  a 
solvent  corporation.  Without  denying  tliat 
doctrine,  but  expressly  reafllrmlng  it,  we 
took  occaEdon  to  say  tliat  this  case  was  ex- 
ceptional. "It  1b  snl  generis."  The  parties 
Boothe  and  linden  are  equally  Interested  in 
the  corporation.  Some  other  names  are  con- 
nected with  It  as  stockholders,  but  it  Is  not 
denied  by  either  party  that  these  are  dum- 
mies. We  likened  the  case  to  one  of  part- 
nership, and  said  that  the  conditions  exist- 
ing would  not  be  permitted  in  a  partnership, 
and  that  If  they  were  partners,  a  receiver 
would  unquestionably  be  granted.  We  then 
decided  the  case  upon  the  theory  of  partner- 
ship as  It  was  announced  by  this  conrt  in 
Whipple  V.  Lee,  46  Wash,  266,  89  Paa  712, 
although  that  case  is  not  dted  in  our  opin- 
ion. If  we  had  not  applied  the  law  of  part- 
nership, a  receiver  would  have  been  denied. 
At  all  times  plaintiff  Boothe  has  been  fight- 
ing for  no  one  but  tiimself,  and  against  no 
one  but  linden.  The  Interest  of  no  third 
party  Is  Involved.  Boothe  now  relies  upon 
the  rule  allowing  an  attorney's  fee  to  a 
minority  stockholder  In  a  corporation.  He 
was  allowed  a  receiver  upon  the  theory  of 
partnership.  The  relation  of  the  parties  la 
the  same  to-dsy  as  It  was  when  that  order 
was  made^  and  we  see  no  reason  why  our 
attitude  toward  ttiis  case  should  be  changed 
to  serve  Booth's  interest  or  convenience. 

The  rule  Is  well  stated  in  the  syllabus  to 
the  case  of  McGormlck  v.  El  sea,  107  Va.  472, 
59  S.  El  411:  "Bxcept  in  rare  Instances,  the 
power  of  the  court  to  require  one  par^  to 
contribute  to  the  fees  of  the  counsel  of  an- 
other party  must  be  confined  to  cases  where 
the  plaintiff,  suing  in  behalf  of  hims^  and 
others  of  the  same  class,  discovers  or  creates 
a  fund  which  enures  to  the  comnum  benefit 
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of  all ;  bat  the  discretion  Tested  In  the  court 
should  never  be  exercised  In  a  case  where 
the  Interests  of  the  party  whose  fund  Is 
songht  to  be  charged  are  antagonistic  to  the 
party  for  whose  benefit  the  suit  Is  prosecuted. 
The  case  In  Jadgment  belongs  to  the  latter 
class,  and  fees  were  properly  refused." 

"It  Is  only  where  one  party  is,  under  the 
prlndples  of  equity,  entitled  to  proceed  for 
the  benefit  of  all  who  stand  In  a  like  situa- 
tion with  him,  and  consequently  where  the 
counsel  whom  be  employs  stand  in  a  sense 
as  representing  all,  that  counsel  are  entitled 
to  have  their  fees  paid  out  of  the  common 
fund  which  they  have  recovered  for  the 
benefit  of  all."  K  Thompson  on  Corporations, 
p.  5586. 

It  has  been  held  that  a  minority  stockhold- 
er could  not  recover  even  In  a  corporation 
case  where  his  Interest  is  entirely  personal. 
There  must  be  some  advantage  to  the  corpora- 
tion. Bx  parte  Gray.  157  Ala.  358,  47  South. 
286,  131  Am.  St  Rep.  62;  2  Cook  on  Stock 
&  Stockholders,  |  748.  In  Trustees  v.  Green- 
ongh.  105  U.  S.  527,  26  L.  Ed.  1167,  the  pow- 
er of  the  court  to  allow  compensation  In  the 
way  of  attorney's  fees  and  costs  out  of  a 
trust  fund  Is  learnedly  discussed.  The  court 
found  the  interest  of  the  complainant  to  be 
personal;  that  he  was  not  suing  for  the 
benefit  of  the  trust:  "He  was  a  creditor,  su- 
ing on  behalf  of  himself  and  other  creditors, 
for  his  and  their  own  benefit  and  advantage. - 
*  *  *  We  can  find  no  authority  whatever 
for  any  such  charge  by  a  person  In  his  situa- 
tion. *  *  *  It  would  present  too  great  a 
temptation  to  parties  to  Intermeddle  In  the 
management  of  valuable  property  funds  In 
which  they  have  only  the  Interest  of  credi- 
tors, and  that  perhaps  only  to  a  small  amount, 
if  they  could  calculate  upon  the  allowance 
of  a  salary  for  their  time,  and  of  having  all 
their  private  expenses  paid.  Such  an  allow- 
ance has  neither  reason  nor  authority  for 
its  support"  Boothe,  being  an  equal  partner 
with  Linden  in  the  concern,  stands  in  the 
same  relation  to  the  concern  as  would  a 
creditor  or  any  other  person  whose  Interest 
is  entirely  personal.  As  we  read  the  record, 
it  would  be  manifestly  unfair  to  charge 
either  Linden  or  the  corporation  with  this 
$5,000.  The  allowance  of  costs  and  attor- 
ney's fees  is  a  matter  of  discretion  with  the 
court  In  friendly  suits  where  counsel  ren- 
ders a  nonpartisan  service.  It  may  be  that 
such  fees  should  be  allowed  as  a  matter  of 
right  (Patrick  v.  Patrick  [N.  J.  Ch.]  63  AU. 
848),  or  where  the  court  can  say  that  they 
should  be  allowed  by  way  of  puDishment  (30 
Cyc.  750). 

We  admit  the  right  of  a  court,  it  Is  some- 
times a  duty,  to  meet  these  costs  and  expenses 
out  of  a  common  or  trust  fund,  but  It  is  not 
a  right  or  a  duty  to  be  arbitrarily  exercised. 
It  la  rather  to  be  exercised  in  sound  Judicial 
dlscretloD,  and  In  furtherance  of  equity  and 
Justice.  Boothe  has  shown  no  right  or  equity 
over  his  adversary.  Aa  we  read  the  record. 


he  is  no  better  than  IJnden.  He  has  done 
nothing  for  the  common  good.  If  Linden 
baa  sought  advantage,  so  has  Boothe.  We 
do  not  hold  that  either  of  them  has  been  dis- 
honest, but  they  have  been  selfish.  Some  of 
Linden's  claims  have  been  rejected  as  Ille- 
gal and  some  of  Boothe's  claims  are  vnrra- 
sonable,  and  wholly  unsni^rted  by  any  com- 
petent evidence.  If  he  did  not  turn  hla 
claims  Into  money,  It  is  because  be  did  not 
have  the  opportunity.  If  he  bu  gained 
anything,  it  has  been  hla  gain  and  he  should 
pay  for  It  The  "others,"  irtio  become,  be- 
canae  of  their  relation  to  a  common  fond,  a 
sniqportlng  element  to  the  doctrine  that  a 
court  may  allow  these  fees,  are  lacMng  In 
this  case.  "We  have  car^Uy  considered  ttn 
antborltfes  cited  under  thla  point  of  the 
axqiiellanta.  Host  of  than  relate  only  to 
ooatB  aa  anch  between  party  and  party  and 
whethor  to  bo  bnpoaed  peraimally  or  npoi  the 
fund.  These  have  no  bearing  upon  the  sub- 
ject under  dlacnaslon.  From  the  <vinl(»H 
in  oQun,  or  the  language  of  text-bocAa,  ex- 
preaalona  are  colled  to  the  effect  that  a  fiind 
In  court  most  bear  the  expense  ot  Its  admin- 
istration; that  costs  In  chancery  d^ead  op- 
en conscience  and  tihe  whole  merlta  ci  a 
case;  that  counsel  fees  out  of  a  common 
fund  brionglng  to  the  partlea  to  ttie  action 
may  be  allowed;  and  that  the  power  of 
the  court  over  funds  In  Its  hands  to  award 
costs  to  be  paid  out  of  the  fund  has  often 
been  recognized.  *  *  *  what  Is  meant 
by  these  authorities  la  no  more  than  this, 
that  the  control  of  the  fund  furnishes  the 
opportunity  and  Imposes  the  duty  of  recog- 
nizing every  substantial  equity  and  every 
existing  right  in  making  the  distribution, 
and  they  leave  still  before  us  the  Inquiry, 
what  right  or  equity  In  the  petitioners  could 
arm  the  court  with  power  to  transfer  to  them 
a  portion  of  the  fund  beyond  their  normal 
share?  If  there  is  not  such  equity,  there 
is  no  such  power,  for  the  court  does  not  sit 
as  a  bandit  dividing  booty."  Mattw  of 
Atty.  Gen.  v.  North  Am.  L.  Ins.  Co.,  91  M. 
Y.  57,  43  Am.  Rep.  6^8.  We  cannot,  there- 
fore, in  conscience  charge  the  corporation 
with  Boothe's  attorney's  fees  and  costs  with- 
out making  a  like  allowance  for  Linden. 
E^iulty  win  be  best  served-  by  charging  eacb 
party  with  his  own  expenses;  for,  as  here- 
inbefore said,  this  is  not  a  controversy  be- 
tween a  corporation  and  a  stockholder,  but 
between  two  men,  acting  as  partisans  and 
In  their  own  behalf.  The  demerit  of  Boothe's 
claim  In  this  behalf  can  be  qalckly  Illustrat- 
ed. The  allowance  of  $5,000  was  made  In 
part  to  pay  for  the  services  of  expert  ac- 
countants. The  accountant  in  chai^  was 
not  appointed  by  the  court  so  far  as  we  can 
see,  but  in  all  things  acted  as  the  agent  of 
Boothe.  He  was  a  witness  at  the  trial  and 
his  partisanship  was  evident  He  even  as- 
sumed to  construe  the  original  contract  be- 
tween the  partlea  wboi  asked  by  the  court 
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to  BBBwer  a  question  of  bookkeeping.  The 
queation  proBented,  thertfore.  Is  whether  It 
[the  allowance  of  fees]  Is  prop^,  where  an 
expert  Is  employed  and  Is  acting  for  one  of 
the  parties  to  charge  the  same  against  the 
losing  party  as  a  part  of  the  costs  of  the  ac- 
tl<HL  If  the  services  of  an  expert  are  neces- 
sary for  the  proper  presentation  and  deter- 
mination of  the  case,  be  should  be  appoint- 
ed by,  and  act  under  the  direction  of,  the 
court  Where,  as  In  this  case,  he  is  the  em- 
Iiloy^  of  one  of  the  parties,  the  temptation 
to  act  in  the  Interest  of  such  party  must  be 
apparent  *  *  *  If  either  party  sees 
proper  to  employ  the  services  of  an  expert 
for  bis  own  benefit,  the  court  should  not  re- 
quire the  opposite  party  to  pay  for  the  serv- 
ices thus  rendered."  Fanlknsr  t.  Hendy,  79 
Cal.  265,  21  Pa&  754. 

[I]  Counsel  for  am>ellant  earnestly  con- 
tends that  Inasmuch  as  the  record  shows  val- 
uable services  rmdered  by  Linden  betweoQ 
the  time  of  Boothe*s  retirement,  and  the 
appointment  of  tiie  receive,  he  should  be 
entitled  to  recover  the  amount  now  claimed 
as  his  salary.  Linden  baa  credited  himself 
on  the  booka  with  $400  a  month,  aggr^tlng 
99,050.  The  trial  court  followed  our  former 
opinion,  66  Wash.,  as  the  law  of  the  case, 
altbougji  he  adhered  to  his  fbrmer  oplnlcm 
that  the  agreemrat  betwem  Boothe  and  lin- 
den that  each  should  draw  ^126  a  month  waq 
in  anticipation  of  dividends,  and  it  was  not 
to  ba  drawn  as  salary.  Whetlur  this  holding 
was  right  or  wrong  Is  not  now  open  to  dis- 
cussion. This  court  Is  Inclined  to  hold  to 
the  doctrine  called  "the  law  of  the  case." 

In  Seattle  r.  Northern  Padfle  By.  Co.,  63 
Waab.  129,  135,  U4  Faa  1038.  1040,  it  Is 
said:  *lt  is  urged  with  great  eameetness 
that  the  law  of  the  case  was  not  correctly 
announced  upon  the  former  hearing,  and 
many  authorities  are  cited  which  hold  that 
the  party  who  is  primarily  liable  cannot 
stay  out  of  a  case  and  dictate  what  defenses 
shall  be  interposed.  We  are  disposed,  how- 
ever, to  treat  the  conclusion  reached  on  the 
former  hearing  as  the  law  of  the  case.  We 
are  aware  that  this  rule  Is  not  an  laQexIble 
one  and  binding  upon  this  court  It  is, 
however,  fair  to  the  litigants  and  the  trial 
court,  conducive  to  orderly  procedure,  and 
withal  sound  judicial  policy.  We  have  so 
ruled  in  many  cases."  In  r^ifflrming  the 
doctrine  of  that  case,  we  do  not  understand 
that  it  Is  necessary  to  hold  as  counsel  In- 
sists that  we  could  not  in  a  case  involving  a 
disputed  fact  hold  to  a  rule  different  from 
a  former  pronouncement,  where  there  was 
additional  evidence  or  a  showing  that  a 
mistake  of  fact  had  been  made.  In  this 
case  the  right  of  Unden  to  draw  a  salary 
of  $12S  a  month  and  no  more  was  determin- 
ed by  this  court  upon  disputed  evidence  and 
in  the  light  of  the  original  contract 

[4]  Nothing  further  Is  urged  In  his  behalf, 


except  that  he  has  rendered  exceptional 
service  In  selling  coaL  This  may  be  admit- 
ted. Linden  Is  bound  by  that  rule  which 
prevents  a  partner  from  claiming  compensa- 
tion from  a  partnership  In  the  absence  of 
an  agreement  therefor.  This  rule  rests  up- 
on sound  reason.  It  is  the  duty  of  part- 
ners to  devote  their  whole  time  to  carrj-Ing 
on  the  business  of  the  firm.  22  Am.  &  Eng. 
Ency.  Law,  121.  In  the  same  text  It  will 
be  seen  that  a  partner  Is  .not  entitled  to 
compensation  because  he  is  more  active  In 
the  business  or  performs  greater  or  more  val- 
uable service  than  bis  copartner.  "Each 
partner  Is  taking  care  of  his  own,  and  the 
law  never  undertakes  to  settle  between  part- 
ners their  various  and  unequal  services  In 
relation  to  the  Joint  concern.**  22  Am.  & 
Eng.  Ency.  Law,  121-123;  80  Oyc.  448,  where 
the  authorities  from  almost  every  state  in 
the  Union  are  collected. 

[I]  There  are  some  exceptions  to  these 
rules,  but  the  testimony  does  not  bring  linr 
den  within  any  of  them.  Considering  the  re- 
lation of  the  parties  to  the  corporation  at 
the  time  the  contract  was  made,  tbe  fkct 
that  each  of  them  was  to  draw  a  likeamount 
would  Indicate  that  nether  of  them  should 
have  a  right  to  tlaJm  for  ttie  reascmable 
value  of  his  services.  They  would  have 
shared  equally  in  the  end  for  the  contract 
was  made  in  good  temper  and  In  keeping 
with  their  thai  present  intratlons.  The  net 
earnings  of  the  cominny  would  have  been 
paid  in  dividends. 

All  other  items  considered  by  tlie  court 
have  been  carefully  reviewed  tv  us.  Th^ 
involve  questions  of  fact  only.  We  And  noth- 
ing in  the  record  that  would  warrant  us  In 
further  dlstnrt>ing  the  findings  of  the  court 

The  case  will  be  remanded,  with  instruc- 
tions to  modify  the  decree  to  the  extent  In- 
dicated in  this  opinion.  Linden  wlU  recover 
his  costs  in  this  court  The  parties  will  pay 
their  own  costs  in  Uie  court  below. 

CROW,  a  J.,  and  UOCNT,  OOSB,  and 
PABKER,  31^  ctmcur. 


STEINHAUEE  et  aL  v.  HENSON. 
(Snpreme  Court  of  Colorado.    March  8,  1018. 
Rehearing  Denied  April  7,  1918.) 

Sales  (8  24*)— Cohtbacts  or  Saix— What 
Consmtms. 

A  memorandum,  stating  that  pictures  were 
left  with  deceased  on  approval  which  might  be 
exchanged  at  any  time  for  (ace  value,  does 
not  show  an  executed  contract  of  sale,  under 
which  title  passed,  but  only  an  option  to  pur- 
chase which  did  not  pass  atle;  the  case  being 
different  from  an  option  to  return  a  purchase 
if  the  buyer  did  not  approve.  Consequently 
the  buyer  was  under  no  obligation  to  retarn 
the  pictures  at  any  particular  time,  and  anless 
his  option  was  exercised  no  actual  sale  ever 
resulted. 

[Eld.  Note. — For  other  cases,  see  Sales,  Cent 
Did.  8§  49-61:   Dec.  Dig.  j  24.*} 


•For  othar  oaaat      mbm  tople  and  Mctl«n  NUUBBB  In  Dec  Dig.  ft  Am.  Dig.  K«|r>Mo.  SarlM  A  R«'r  IndaxM 
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Krror  to  District  Oonrt,  City  and  Connty 
•of  Denvw ;  Hubert  lb  Sbattuck,  Judge. 

Qftlm  bj  Julian  B.  Henson  against  Lola 
BL  Stdnliaiier  and  John  A.  Ewlnft  as  admli^ 
latrators  <tf  the  estate  of  Frank  h.  Smith, 
•deceased.  Trom  a  Judgment  of  the  county 
•ooort  disallowing  the  daim,  clslmant  ap- 
pealed  to  the  district  court,  where  the  claim 
was  allowed,  and  defendants  bring  error. 
Bertfsed  and  remanded. 

John  A.  Ewlng,  of  Doirer,  for  plalntUTs  In 
«rror.  James  J.  Banks,  E'rands  J.  Knanss, 
B.  B.  Lnthe,  and  a  B.  Bell,  all  of  Denver, 
lor  defendant  in  error. 

HUSSER,  a  J.  Henscm  was  engaged  In 
selling  paintings  In  Denver  and  mads  his 
headquarters  at  a  certain  studio  where  his 
lectures  were  on  e^blti<nL  About  Janu- 
-ary  14, 1010^  Smith  and  his  wife  visited  the 
studio.  After  the  visit  and  on  the  same 
•day,  or  the  next,  three  paintings  were  taken 
by  Henson  to  Smith's  residrace,  where  tbey 
were  at  the  time  ct  Smith's  death,  which 
■occurred  on  May  9th  following.  After  the 
latter  part  of  January,  Henson  6U1  not  make 
the  studio  his  headquarters,  but  what  pic- 
tures he  had  were  taken  to  his  reiddence. 
Early  In  February,  Henson,  leaving  his  resi- 
dence in  charge  of  a  servant,  went  to  Bn- 
Tope,  where  he  remained  until  July.  Aft^ 
his  return,  he  filed  a  claim  against  Smith's 
estate  for  the  paintings  left  at  Smith's  resi- 
dence. The  county  court  disallowed  the 
claim.  On  appeal,  ttie  district  court,  after 
a  trial  to  the  court;  allowed  the  claim  against 
the  estate.  Aside  from  the  above  facts,  the 
only  material  evidence  introduced  by  Hrason 
was  the  following  memorandum: 

"Denver,  Oolo.,  Jan.  26,  iSlO. 
"Pictures  left  with  Hr.  Smith  on  approval: 

1  vator  oolor  by  Oabrlsl  (Uosle  HMtor)....  PJM  00 
1  mbtr  color  br  Tw  Bnrgh  (Dnteb  MIU)..  ISO  00 
1  oil  br  Do  Horter  (Slior*  Boom)   «0  00 

Or.  b7  old  fnms.   lO  00 

IMSOOO 

"Tiw  alioTft  paintings  may  be  exchanged  at 
any  time  for  face  value  (that  la  the  price 
paid  plus  the  Increased  market  value). 
**J,  XL  Henson, 

"American  Agent,  L'Ouvre. 
■■Frank  L.  Smith." 

It  was  admitted  that  the  signatures  were 
those  of  Henson  and  Smith.    Henson  con- 


BBPOBTBB  (Oola 

tends  tliat  this  aemraandnm  If  eridoiee  of 
a  sale  to  Smith  with  the  option  of  returning 
the  pslntlngs  if  the  latter  did  not  like  them. 
The  administrators  contend  that  the  memo- 
randum shows  that  Smith  ^d  not  boy  the 
pictures,  but  that  they  were  left  with  him 
with  the  opUMi  to  purchase  tbem  If  he  liked 
them.  If  the  parties  understood  that  a  sale 
had  been  made,  they  c^tainly  would  tuve 
used  words  to  express  that  understanding. 
The  Idea  ct  a  sale  is  a  simple  one  and  could 
have  been  simply  expressed  by  the  use  at 
the  words  *rsold  to"  Instead  of  "Itft  wltli," 
if  the  parties  ao  understood  It  ''Pictures 
sold  to  Mr.  Smith  on  awoval"  would  be 
easily  nndwstood  to  mean  that  Smith 
bought  the  pictures  \rlth  the  option  of  re- 
turning  tliem  If  he  did  not  lite  them.  Tic- 
tnres  left  with  Mr.  Smith  on  ai^roval" 
would  be  a  simple  way  to  opress  the  Idea 
that  tlie  pictures  were  left  with  Smith  with 
the  option  to  purchase  them  If  lie  liked  them. 
The  rest  of  the  memorandum  would  then 
mean  that  If  Smith  bought  tliem  he  was  to 
have  them  at  the  prices  named,  receive  cred- 
it for  an  old  frame,  and  have  the  privilege 
of  exchanging  the  pictures  at  any  time  tor 
face  value  as  expressed.  Smith  did  not 
agree  to  return  them  at  any  particular  time. 
Of  course.  If  he  did  not  choose  to  exercise 
bis  option  to  take  the  pictures  in  a  reason- 
able time,  Henson  could  have  recalled  the 
option  and  retaken  them.  We  do  not  say 
that  Smith  would  have  been  called  upon  to 
move  within  a  reasonable  time,  but,  if  he 
had  been,  he  had  no  opportunity  to  do  so, 
for  Henson  went  sway  In  a  few  days  after 
the  date  of  the  memorandum  and  remained 
away  until  after  Smith's  death.  An  option 
to  return  a  purchase,  If  one  does  not  ap- 
prove^ is  different  from  an  option  to  pur* 
chase,  If  one  does  approve.  In  the  former 
case,  the  tittle  passes,  subject  to  the  right  to 
rescind  and  return;  in  the  latter,  the  title 
does  not  pass  until  the  option  to  buy  Is  de- 
termined. The  former -is  a  sale  and  deliv- 
ery ;  the  latter  a  bailment  which  may  be  con- 
verted into  a  sale,  at  the  option  of  the 
bailee.  Hunt  v.  Wyman,  100  Masa  .108. 

The  transaction  between  Henson  and  Smith 
was  a  bailment  with  the  option  to  purdiase. 
and  as  the  option  was  never  determined  no 
sale  took  place.  It  follows  that  the  Judg- 
ment of  the  district  court  was  wrong  and  la 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

GABBEBT  and  HILU  J  J-  ooncur. 
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In  n  SBNATB  ItBSOLtlTION  Na  9. 
(Supreme  Conit  of  Colorado.    March  26.  1913.) 

1.  Statutxb  a  21*)  —  Judicial  District  — 

GHAnoBS. 

Under  Const  art  6,  |  14,  proTidinc  that 
the  General  Asaemblj,  when  two-thirds  of  each 
house  concur  therein,  may  increase  or  diminish 
the  number  of  judicial  districts  and  jadges 
thereof,  the  concurrence  of  two-thirds  of  the 
members  of  each  house  is  not  necessary  to  the 
validly  of  a  bill  to  change  Judicial  districts  by 
moving  a  county  into  another  district ;  both  dis- 
tricts remaining  otherwise  intact 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  il  18-2T;  Dec.  Dig.  !  21.*] 

2.  JUDOEB  (I  11*)— BniOTAIr-CHANGK  OF  JU- 
DICIAL DismcTS.  . 

The  mere  fact  that  one  county  is  detached 
from  one  judicial  district  and  attached  to  an- 
other will  not  remove  the  judges  of  either  of 
the  districts;  the  same  still  remaining  duly  oon- 
■titated  diabricti. 

[Ed.  Mote.— For  other  cues,  lae  Judges, 
Cent  Dig.  U  4%  48-4S;  DecTI^  |  11.*] 

QiusUons  mbmitted  to  the  Supreme  Court 
Senate  BeBolntion  No.  0.   QneetloDs  an- 
swered. 

There  has  been  snbmltted  to  this  conrt 
by  the  honorable  Senate  of  tbe  Nineteenth 
GeDnal  AsaMnbly,  now  In  sessloiit  the  fol- 
lowlnf  lesolntloii: 

'^Senate  Beeolutloii  No.  9l 
"By  Senator  Comforth. 

"Whereas,  there  Is  now  under  consldera- 
tlon  by  the  Senate  of  the  Nineteenth  General 
Assembly  of  the  state  of  Colorado  Senate 
Bill  No.  19,  by  Senator  Tan  TUborg,  enti- 
tled, *A  bill  for  an  act  to  detach  the  county 
of  Teller  from  the  Fourth  Judicial  district 
of  the  state  of  Colorado,  and  to  attach 
the  said  county  of  Teller  to  the  Eleventh 
judicial  district  of  the  state  of  Colorado  for 
judicial  purposes,  and  to  repeal  all  acts  and 
parts  of  acts  inconsistent  with  this  act ;' 

"And  whereas,  said  bill  has  passed  on  sec- 
ond reading  by  said  Senate  on  the  17th  day 
of  March,  1913,  receiving  eighteen  votes  in 
favor  thereof,  and  said  bill  is  now  pending 
for  third  reading  before  the  Senate  of  the 
Nineteenth  General  Assembly; 

"And  whereas,  It  Is  believed  that  a  two- 
thirds  vote  is  necessary  to  pass  this  bill  In 
conformity  with  section  14  of  article  6  of  the 
Constitution  of  the  state  of  Colorado: 

"Now,  therefore,  be  it  resolved,  by  the 
Senate  of  the  Nineteenth  General  Assembly 
of  the  state  of  Colorado,  that  the  Supreme 
Conrt  of  the  state  of  Colorado  be  and  it  Is 
hereby  requested  to  give  its  opinion  upon 
i|nd  in  answer  to  the  following  question ; 

"First.  Does  It  require  a  two-thirds  vote 
of  the  Senate  and  the  House  of  Bepresenta- 
tlves  of  the  state  of  Colorado  to  change  the 
boundary  lines  of  judicial  districts  in  said 
state? 

"Second.  Does  the  removal  of  one  connty 
from  one  Judicial  district  in  the  state  into 


another  judicial  district  in  the  state  operate 
as  a  removal  from  office  of  the  judge  or 
judges  of  the  district  from  which  the  county 
is  removed? 

"And  be  it  further  resolveil^  tliat  a  oopy 
of  this  preamble  and  resolution  be  fbrthwitb 
transmitted  to  the  said  Sapreme  Court 

"I  hwewitb  certtfy  the  abors  resolution 
duly  and  regularly  adopted  by  the  Senate  of 
the  mneteenth  General  Assembly. 

"[Signed]  &  B.  Fitzgarrald,  President 

''Attest:  Mark  A.  Skinner,  Secretary.** 

Fred  Farrar,  Atty.  Gen.,  and  Frands  E. 
Bouck,  Deputy  Atty.  Gen. 

PER  CURIAM.  [1]  Section  14  of  article  6 
of  the  Conatitution,  referred  to  in  said  reso- 
lution. Is  as  follows:  "The  General  Assem- 
bly may  (whenerer  two-thirds  of  the  mem- 
bers of  each  house  concur  therein)  Increass 
or  diminish  the  number  of  judgee  for  any 
district,  or  increase  or  diminish  the  number 
of  Judicial  districts  and  the  Judges  thereof. 
Such  districts  shall  be  formed  of  coraiwct 
territory,  and  be  bounded  by  coan^  lines; 
but  such  increase,  dlmlnuti(Hi,  or  diange  In 
the  boundartes  a  dlstilei  shall  not  work 
the  remoTsl  of  any  Judge  from  his  ofllce 
during  the  time  for  which  he  shall  have  been 
elected  or  anointed." 

It  win  be  notieed  that  the  increase,  dimi- 
nution, or  diange  in  the  boundaries  of  a  ju- 
dicial district  referred  to  in  that  section  Is 
such  as  is  broufl^t  about  by  the  formation  of 
a  new  Judicial  district  or  the  abiditloa  of  an 
existing  me,  and  does  not  relate  to  a  change 
in  boundaries  iwodnced  by  taking  one  connty 
from  a  district  composed  ct  more  than  one 
county  and  adding  it  to  another. 

By  Senate  Bill  Na  19,  now  pending  on  third 
reading  In  the  Senate,  it  is  proposed  to  take 
Teller  county  from  the  Fourth  Judicial  dis- 
trict and  attach  it  to  the  Eleventh  Judicial 
district  The  Fourth  judicial  district  Is 
composed  of  more  than  one  county,  and  that 
district  will  remain,  shonld  the  bill  pass. 
Under  such  circumstances  the  bill  does  not 
require  a  concurrence  of  two-thirds  of  the 
members  of  each  house. 

[I]  We  take  it  that  by  tbe  second  interrog- 
atory the  honorable  Senate  desires  to  know 
what  Judge  or  Judges  will  preside  over  the 
district  court  iu  Teller  county,  In  the  event 
that  that  county  is  attached  to  the  Eleventh 
judicial  district  In  that  event  the  judge  of 
the  Eleventh  Judicial  district  would  preside 
over  the  district  court  in  Teller  county  the 
same  as  in  any  other  county  of  that  district, 
and  neither  of  the  judges  of  the  Fourth  Ju- 
didal  district  would  be  removed  from  oBlc^. 
Our  answws  are  limited  to  a  conaldwatlon 
of  the  aforesaid  section  of  the  Constitution. 

WHITE  and  BAILET,  JJ.,  do  not  partici- 
pate. 
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(Sapreme  Court  of  Colorado.   Jan.  6,  1918. 
Bebearlos  Denied  AprU  7,  1913.) 

1.  Stbsbi  Bailkoads  (I  93*)— OFmaxiOH-« 
Nbolioencb— What  CoN8TiTDns. 

Where  a  woman  stepped  in  front  of  a  mov- 
ing atreet  car  only  a  few  feet  away,  which 
struck  her  almost  the  instant  that  abe  was  on 
the  track,  it  was  not  negligence  for  the  motor- 
man  to  fail  to  drop  the  fender,  for  the  bnman 
mind  is  not  held  to  such  a  high  degree  of  dili- 
gence in  the  face  of  unforeseen  contingencies. 

[Bd.  Mote.— For  other  case*,  we  Street  Bail- 
roads,  Cent.  Dig.  U  X96-200;  Dec.  Dig.  1  93.*] 

2.  Tbial  (I  229*)  —  iMBTBnonONS  —  Biprn- 

TION. 

In  an  action  against  a  street  car  company 
for  the  death  of  a  pedeatrian,  where  jOaintUf 
sabmitted  evidence  on  two  causes  of  action,  one 
bottomed  on  the  theory  that  defendant  waa  neg- 
ligent in  failing  to  stop  the  car,  and  the  other 
that  the  injariea  were  cauaed  by  the  negligent 
baddng  of  the  car  off  deceased,  the  giving  at 
defendant's  request,  of.  numerous  instructionB 
which  directed  a  verdict  for  defendant  upon 
varioua  contingencies  is  not  reversible  error; 
for,  while  the  court  may  properly  refuse  an  in< 
•traction  covered  by  tfaoee  given,  the  defendant 
was  entitled  to  have  the  confusion  cleared,  and 
the  matter  fairly  .presented  to  the  jury. 

[Ed.  Mote.— For  other  cases,  see  Trial.  Cmt 
Dig.  I  618 ;  Dec.  Dig.  I  229^] 

8.  Apfeaz.  and  Ebbob  (|  978*>— Bavxiw— 
DiBCBETiON— New  Tbiax- 

The  granting  of  a  new  trial  rests  largely 
in  the  discretion  of  the  trial  court,  and  conse- 
quently its  denial  of  a  new  trial,  sought  on  the 
ground  that  the  jury  were  tampered  with,  will 
not  be  diatarbed  on  afvaftl*  unless  the  verdict 
is  manifestly  agaiurt  the  weight  of  die  evi- 
dence. 

[Ed.  Not&— For  othOT  caaeL  see  Appeal  and 
Error,  Cent  Dig.  H  8866-8870;  l>a&  Dig.  I 
97&*J 

4.  New  Tbeal  (I  49*>— GaouwDe. 

Where  a  litigant  made  it  a  practice  to  at- 
tempt to  influence  jurors,  verdicts  in  its  favcw 
by  jurors  so  Influenced  snoald  be  set  aside. 

[Ed.  Mote.— For  other  cases,  see  Mew  Trial, 
C^t  Dig.  H  97-^;  Dec.  Dig.  I  49.*] 

5.  New  Tbial  (|  148*)  —  luPBAcmcBirT  of 

VlBDIOTft— ATFIDAVITB. 

Under  Rev.  Code,  |  236,  providing  tbat 
affidavits  of  jurors  may  be  used  to  impeach  the 
verdict  for  misconduct  in  resorting  to  the  de- 
termination oi  chance,  a.n  afSdavlt  can  be  used 
to  Impeach  the  Terdlct  for  no  other  miscondoct. 

[Bd.  Note^— For  other  caaes.  see  Nev  Trial, 
Cent  PiSi  U  290-296;  THe.  Dig.  |  148.*] 

6i.  New  Tbial  (|  148*)  —  Imfbaohubnt  or 
Vebdxot. 

In  general,  affidavits  of  jurors  stating  tiie 
ground  upon  wnlch  tiiey  rendered  their  veidlct 
will  not  be  reerived  so  as  to  impeach  It 

[Bd.  Mote.— For  otiier  cases,  sea  New  Trial, 
Cent  Dig.  H  290-296;  Dec.  Dig.  |  148.*} 

7.  New  Tbial  (S  44*)— Vebdictb— Iicpeaoh- 
VKNT  BY  Affidavit  or  Jubob. 

Where  one  juror  made  affidavit  tbat  he 
consented  to  the  verdict  only  because  he  undei^ 
stood  that  they  would  be  locked  up  and  requir- 
ed to  sleep  in  vermin  infested  beds,  a  new  tri- 
al was  properly  denied  where  it  appeared  that, 
though  other  jurors  heard  some  remarks  as  to 
the  beds,  they  understood  them  as  a  joke,  tbat 
the  verdict  was  returned  immediately  after  the 
evening  meal  long  before  bedtime,  and  that  the 


complaining  juror  made  no  attempt  to  have,  the 
authorities  provide  proper  beda 

[Ed.  Note.— For  other  caaea,  see  New  Trial, 
Cent  Dig.  H  80-86,  106;  Dee.  Dig.  |  44.*] 

8.  New  Tbial  (|  40*>— Impbofeb  tirrLUENO- 
iHO  or  JUIT. 
While  a  new  trial  should  be  granted  U  the 
attorney  of  the  successful  parties  improperly 
influenced  tlie  jury,  or  that  the  verdict  was  ren- 
dered by  them  in  nope  of  reward  or  in  return 
for  past  favors,  yet  the  fact  tiiat  the  attorney 
for  the  successfiu  litigant  treated  four  of  0ia 
jnrors  to  one  dgar  ai^ece  In  reaponse  to  a 
jocular  suggeation  Is  not  ground  for  a  new 
triaL 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  ii  97-99;  Dec  Dig.  |  49.*] 

Error  to  District  Court,  City  and  Coun- 
ty of  Denver ;  Hubwt  I*.  Shattuck,  Judge. 

Action  by  John  Unts  against  tbe  Denver 
City  Tramway  Companr*  Tban  wu  a  Jndg* 
ment  for  defendant,  and  r'n'nt^ff  brings  er- 
ror. Afltrmed., 

Staxk  &  Martin,  Ooorge  8.  Bedd,  and 
George  Stldger,  aU  of  Denver,  tor  plalntm. 
in  error.  G«rald  Hni^  and  Howard  S. 
Bobertsm,  tioth  ot  Demvar,  for  deCmdant  in 
error. 

MuaSER,  J.  This  canse  vras  in  this  court 
before,  and  the  former  opinion  la  reported  Id 
43  Colo.  68.  96  Paa  600.  The  facts  relaUve 
to  the  accident  In  vrhlch  the  wife  of  the 
platntlfC  In  error  received  Injarles  which 
caased  her  death,  are  substantially  the  same 
in  thla  record  as  narrated  In  the  former 
opinion. 

Mrs.  liutz,  a  young  and  vigorous  woman, 
started  diagonally  across  Larimer  street  In 
Denver,  near  Its  intersection  with  Twenty- 
Fifth  street  obviously  Intending  to  board  an 
approaching  car  at  the  usual  place  on  the 
opposite  side  of  Twenty-Fifth  street  She 
was  carrying  a  small  child  in  her  arms,  and 
as  she  proceeded  she  signaled  the  car.  A 
gong  was  sounded.  She  stepped  upon  the 
track  immediately  In  front  of  the  car,  was 
struck  by  the  fender  or  rail  guard,  which 
projected  forward  from  the  front  of  the 
car  over  the  rails,  fell  upon  it,  struggled  an 
Instant  and  then  fdl  from  the  fender  on  the 
right  side  in  the  space  between  the  fokder 
and  the  front  wheel.  She  stepped  upon  the 
track  at  about  the  middle  of  Tvpenty-Flfth 
Btreet  The  car  was  running  slowly,  evi- 
dently slowing  up  to  make  the  stop  on  the 
opposite  side,  for  there  was  evidence  that 
the  brake  had  been  ai^lled.  ^ere  was 
nothing  in  the  sitoaUon  to  indicate  to  the 
motorman  that  she  was  about  to  attempt  to 
cross  the  track  before  the  car  bad  passed  her. 
Her  signals  indicated  that  she  knew  the  car 
was  approaching,  and  the  gong  reminded  her 
of  that  fact  The  car  was  moving  at  a  law- 
ful rate  of  speed.  The  brakes  were  in  good 
order.  One  witness  testified  that  the  car 
was  Ave  or  six  feet  from  her  when  she  step- 
ped upon  the  track,  and  another  tbat  it  was 
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not  mon  tban  seren  or  ^gbt  t09t  away. 
The  motonnan  testifled  that  he  was  not 
more  tban  tlx  feet  from  her.  These  wit- 
■enea  evidently  estimated  the  distance  with 
reference  to  the  body  of  the  car.  Another 
teetiAed  that  the  proJecUnc  fender  ma  not 
more  than  fifteen  Inches  from  her.  Another 
teetifled  that  she  was  struck  when  she  was 
about  to  Bt«p  on  the  track  and  when  she 
stuped  on  the  track  So  that  die  must 
hare  beoi  struck  by  the  fendo-  almost  the 
instance  she  stepped  on  the  track.  The  mo* 
torman  Immediately  further  applied  the 
brake,  and  the  car  was  stopped  within  eight 
or  ten  feet  after  she  was  struck.  When  the 
car  waa  mtOBVeA,  Mrs.  Uuts  was  lying  on 
her  stomach  and  the  front  wheel  was  rest- 
ing between  her  limbs  near  the  trunk  or  on 
the  right  Umb  and  peiTls  at  the  junction 
with  the  ttagti  on  the  aide  toward  the  rear 
fit  the  car.  Bet  trunk  was  outside  of  the 
laUs,  and  the  Umbs  were  resting  upon  thnn. 
The  mot(Hnnan  and  conductor  immediately 
Jumped  off  when  the  car  stopped,  and,  after 
looUng;  decided  that  It  was  necessary  to 
get  the  car  crff  the  body  before  It  cotdd  be 
taken  out.  The  car  was  bailed  very  slowly 
twtive  or  eighteen  Inches,  and  Hrs.  Lints 
was  tbeai  easily  taken  out  and  removed  to  a 
hospital,  where  she  died  the  next  day.  Her 
right  UnA  was  fractured  below  the  knee, 
and  there  was  another  Injury  at  the  Junc- 
tion of  the  right  thigh  and  pelvis,  including 
both  of  them  somewhat 

There  were  two  causes  of  action  In  the 
complaint.  The  first  was  based  upoa  negli- 
gence in  operating  the  car,  in  not  stopping 
it  In  time  to  prevent  the  Injury,  and  in  not 
dropping  the  fender  so  as  to  prevent  the 
body  of  Mrs.  Llutz  from  getting  under  the 
car.  The  second  cause  of  action  alleged  the 
same  things  except  with  reference  to  the 
fender,  and  further  alleged  that  the  Injury 
was  inflicted  by  negligently  backing  the  car 
after  it  had  stopped.  The  lower  court  di- 
rected a  verdict  for  the  defendant  company 
on  the  first  cause  of  action,  and  submitted 
to  the  Jury  the  second  cause  of  action  with 
reference  to  the  backing  of  the  car,  and  the 
Jury  returned  a  verdict  for  the  defendant 
company.  It  Is  contended  that  the  court 
erred  In  directing  a  verdict  for  defendant  on 
the  first  cause  of  action.  In  the  former 
opinion  it  was  held  that  up  to  the  time  the 
car  stopped  the  company  was  not  guilty  of 
any  negligence,  and  that  the  injury  to  Mrs. 
Uuts  by  the  forward  motion  was  due  entire^ 
]y  to  her  own  negligence  in  stepping  upon 
the  track  Immediately  In  front  of  the  car. 

[1]  Upon  reading  the  record  now  before 
Qs,  we  are  not  inclined  to  change  the  view 
of  the  matter  heretofore  announced,  and  the 
reasons  are  so  fully  discussed  In  the  former 
opinion  that  it  Is  unnecessary  to  discuss 
tfaem  here.  Upon  reading  the  whole  record, 
it  appears  clear  that  only  one  conclusion 
can  be  drawn  from  the  evidence,  and  that 


is  that  any  injury  which  was  Inflicted  iqwn 
Mrs.  UtttE  by  the  forward  motion  of  the 
car  was  due  solely  to  her  own  act  In  stu- 
ping upon  the  track  so  immediately  in  front 
of  the  car  that  it  was  InvMsstble  to  prevent 
injury  to  her.  and  that  the  motorman  did 
all  that  in  reason  could  have  been  expected 
bJm.  It  Is  contended  tttat,  even  Utou^ 
BCrs.  Lluti  was  negUgent  In  striping  upon 
the  track,  the  evldaKe  diowed  that  the 
front  end  itf  the  fender  was  abont  a  fbot 
above  the  rails,  and  if  the  motorman  would 
have  dropped  It,  as  be  might  have  don^  she 
would  not  have  gotten  under  the  car,  or 
at  least  there  was  a  chance  for  tbe  Jury  to 
say  she  would  not  Many  authorities  are 
cited  to  the  effect  that  notwithstanding  the 
negligence  of  a  plaintiff,  if  the  defendant 
observed  or  should  have  observed  such  neg- 
ligence in.  time  to  avert  injurious  conse- 
quences by  the  exerdse  of  reaamuble  caie^ 
it  Is  the  duty  of  the  defiandant  to  exercise 
such  care.  That  is  commonly  called  the 
doctrine  of  last  clear  cbanoa ,  This  can  be 
answered  In  two  ways.  It  clearly  appears 
from  the  evidence  of  all  the  witnesses  who 
testifled  with  any  knowledge  of  how  Mrs. 
liutz  fell  from  the  fender  that  she  did  not 
fan  from  it  in  fnmt  so  that  It  would  pass 
over  her,  but  that  she  fell  off  at  the  side  In 
the  space  between  the  fender  and  the  front 
wheeL  Under  these  circumstances,  it  is  un- 
likely that  the  dropping  of  the  front  end  of 
the  fender  would  have  availed  anything. 

If  we  are  wrong  In  this,  It  nevertheless  is 
plain  that  In  order  to  apply  the  doctrine 
mentioned  to  a  state  of  facts,  the  drcum- 
stances  must  be  such  as  to  present  a  last 
clear  chance  to  avert  Injury  by  the  exercise 
of  reasonable  care.  In  this  case  the  situation 
Itself,  as  detailed  by  the  witnesses,  clearly 
Indicates  that  there  was  not  a  fair  oppor- 
tunity, or  any  opportunity  within  reason, 
for  the  motorman  to  have  overcome  the 
consequences  of  Mrs.  Llutz's  act  These 
circumstances  clearly  show  that  her  step- 
ping on  the  track  and  falling  from  the 
fender  were  practically  simultaneous,  and 
that  her  n^Ilgence  occurred  for  all  prac- 
tical purposes  simultaneously  with  her  fall 
from  the  fender  and  under  the  car.  The  cir- 
cumstances, the  suddenness  of  the  whole 
transaction,  the  practically  simultaneous  oc- 
currence of  her  negligence,  and  her  falling 
under  the  car  excluded  the  idea  of  any 
chance  for  the  motorman  to  have  saved  her. 
The  facts  and  drcumstances  were  clear  and 
undisputed,  fixed  and  unalterable,  and  no  ex- 
pert testimony  could  throw  any  light  on  them 
or  change  their  Inevitable  result  To  say 
that  there  was  a  chance  would  be  to  require 
of  the  human  mind  and  muscle  a  rapidity 
and  unerring  precision  of  thought  and  action 
of  which  they  are  Incapable,  especially  when 
that  mind  must  have  l>een  shocked  by  the 
sudden  appearance  of  instant  and  awful  dan- 
ger to  a  human  being.  Under  such  drcum- 


Digilized  by  Google 


260 


131  PACIFIC 


BBPOBTEB 


(Colo. 


stances,  what  might  be  done  in  an  ordinary 
sltoatloQ,  when  there  ia  no  danger  apparent 
or  Imminent,  ia  Inapplicable.  The  case  of 
Weitzman  t.  Nassau  B.  R.  Co.,  33  App.  Dlv. 
685,  S3  N.  Y.  Snpp.  905,  which  the  plalntlfl 
in  error  says  is  exactly  in  point  here,  is  &i- 
tirely  different  in  its  facts.  There,  the  mo- 
torman  testlfled  that  he  saw  the  child  20  feet 
away  on  the  track  before  It  was  struck  by 
the  fender,  and  the  child  was  carried  a  dis- 
tance of  from  32  to  150  feet  on  the  fender. 
After  the  motorman  saw  the  diUd  ttie  car 
ran  at  least  52  feet,  while  the  motorman  tes- 
tified that  the  car  could  have  been  stopped  in 
45  feet  Such  a  state  of  facts  is  altogether 
different  from  the  situation  presented  here, 
and  this  remark  is  applicable  to  the  many 
other  authorities  cited.  In  Griffith  t.  Tram- 
way Ca,  14  Colo.  App.  004,  ei  Pac  46,  the  cir- 
cnmstancea  with  reference  to  the  stuping 
upon  the  track  and  the  snddennesa  of  the  col- 
lision were  substantially  the  same  as  tiere, 
and  It  was  there  held  that  '^e  facta  trtdtOi 
woold  warrant  an  application  at  the  doctrine^ 
Inroked  by  counsel,  ot  a  UaUlity  for  an  in- 
Jury  notwithstanding  tlie  negligence  of  a 
person  injured,  did  not  exhrt." 

[i}  As  has  been  said,  the  contention  that 
the  fatal  Injuries  were  cansed  1^  negligently 
backing  the  car  was  submitted  to  the  Jnry. 
Comirtalnt  is  made  of  several  tit  the  instruc- 
tions given  at  the  reqnest  ot  the  defendant 
In  each  ot  them  the  Jury  were  told  that,  If 
they  found  a  certain  state  ot  facts,  the  ver- 
dict should  be  tor  defendant.  Thwe  was 
some  repetition  In  the  Instmctions,  but  It 
cannot  be  said  that  any  one  was  the  counter- 
part ot  the  other.  It  Is  claimed  tliat  what 
repetition  there  was  tended  to  contuse  the 
Jury,  and  that  the  frequent  use  ot  the  phrase 
"verdict  for  defendant  gave  undue  promi- 
nence of  the  idea  that  the  Jnry  should  so  find. 
Each  Instruction  was  clear  enough  In  itself, 
and  no  claim  Is  made  that  any  of  them  Incor- 
rectly stated  the  law  or  recited  facts  not  de- 
dudble  from  the  evidence.  Many  authori- 
ties are  cited  showing  that  repetition  in  the 
Instructions  Is  to  be  avoided.  All  of  them, 
however,  save  one,  are  to  the  effect  that  It  la 
not  error  to  refuse  a  correct  instruction  when 
the  charge  already  contains  the  same  thing 
expressly  or  substantially.  This  is  undoubt- 
edly good  law,  but  that  la  far  from  saylng^ 
that  repetition  is  reversible  error.  In  the 
one  case  of  State  v.  Legg,  59  W.  Va.  315,  53 
S.  B.  545,  3  L.  R.  A.  (N.  S.)  1152,  the  court 
condemned  the  practice  of  repetition  In  In- 
structions, but  refused  to  say  whether  it  was 
reversible  error  or  not,  and  did  not  Intimate 
what  It  would  do  in  that  behalf  were  It  nec- 
essary. Of  course,  unnecessary  repetition  In 
the  charge  Is  to  be  condemned,  but  that  Is 
not  saying  that  It  must  be  regarded  as  rever- 
sible error.  It  might  t>ecome  so  if  It  tended 
to  confuse  the  Jury.  In  the  present  case, 
however,  the  Instructions,  even  with  the  repe- 
Utlon  tluay  may  have  contained,  cleared  con- 


fusion rather  than  produced  It  The  con- 
flicting claims  ot  plalntlfl  were  likely  to  pro- 
duce confusion.  It  was  first  contended  that 
the  fatal  injury  was  inflicted  bj  the  car  be- 
fore It  stopped  in  Its  forward  motion,  and 
next  tliat  It  was  Inflicted  not  by  the  forward 
motion,  but  by  negligently  backing  it  after  It 
had  stopped.  The  testimony  introduced  by 
the  plaintiff  to  support  each  of  these  claims 
was  blended  together.  Now  the  taxt  was 
tliat  the  plaintiff  could  not  recover  on  his 
first  contention  because  in  that  case  the  in- 
jury would  have  been  caused  by  the  negli- 
gence of  Mrs.  Llnt^  and  if  that  ctmtenUon 
were  true  the  second  could  not  be,  and  if  the 
second  contention  were  true  the  flrst  could 
not  be.  It  was  very  likely  that  snA  a  state 
of  affairs  would  produce  confusion  In  ttw 
minds  of  the  Jnry,  and  It  was  very  proper  for 
the  court  to  give  instmctions  that  would  idaoe 
the  matter  dearly  before  them  in  its  varlow 
phases.  This  is  what  tlie  Instrvcttons  dUL 
The  plaintiff  was  not  oi titled  to  have  the 
contusion  which  he  created  contlnne  with 
Uie  Jnry,  wbilB  tbe  defendant  was  entitled  to 
have  the  matter  fairly  presented  to  them. 
We  cannot  say  that  the  repetition  of  the 
phrase  "verdict  for  the  defendanT'  would 
prejudice  Oiem  when  the  fiicts  were  dearly 
presented  upon  which  sndi  a  verdict  should 
be  based.  If  they  did  not  find  the  tacts  as 
predicated  in  any  of  the  instructions,  they 
certainly  knew  that  thtf  r  verdict  should  not 
be  for  the  defendant,  and  If  the  facts  were 
as  predicated  they  could  not  render  any 
other  verdict 

In  the  motion  tor  a  new  trial  It  was  alleg- 
ed: <1)  That  the  Tramway  Company  made  it 
a  practice  to  keep  two  men  about  the  court- 
house to  mingle  with  prospective  Jurors, 
talk  with  them  particularly  with  reference 
to  Tramway  cases,  and  by  flattery,  rldlcnle, 
and  other  Insidious  means  endeavor  to  im- 
properly influence  them  so  that  verdicts 
might  be  returned  for  the  company.  (2)  That 
one  of  the  Jurors  In  this  case  had  been  in- 
formed that,  if  a  verdict  was  not  reached 
before  bedtime,  the  Jury  would  be  compelled 
to  sleep  overnight  In  beds  Infested  with  ver- 
min, and  that  rather  than  sleep  in  such  a 
bed  the  Juror,  against  his  will,  agreed  to  the 
verdict  for  the  defendant  (3)  That  the  at- 
torney for  defendant  was  guilty  ot  miscon- 
duct in  treating  the  Jurors  to  cigars  after  the 
receipt  of  the  verdict 

When  these  charges  were  brought  to  the 
attention  of  the  court,  an  investigation  was 
ordered,  and  plaintiff  was  directed  to  pro- 
duce his  evidence.  A  hearing  was  had,  much 
testimony  was  taken,  and  the  court  found 
that  the  charges  were  not  sustained,  and 
overruled  the  motion  for  a  new  trial. 

[3]  Unless  the  finding  of  the  court  was 
manifestly  against  the  weight  of  the  testi- 
mony, or  Its  discretion  was  abused,  we  can- 
not disturb  this  finding.  It  is  enough  to 
say  that  In  the  cold  record  befi«e  ua  tlieia 


Digitized  by  Google 


Colo) 


LIUTZ  T.  DENVBB  CITY  TRAMWAT  00. 


261 


does  not  appear  mfflcleat  ertdoice  to  snstaln 
dw  duuseo.  The  district  Judge  saw  tbe  wit- 
nesses <m  ttie  stand,  obserred  tbelr  demeanor, 
Interrogated  many  of  tbem  himself,  and  was 
much  more  oomp^ut  to  Jndge  of  their  testl- 
numy  than  an  appdlate  court 

[4]  It  the  first  charge  were  tme.  that  the 
Tramway  Company  made  it  a  practice  to  in- 
fluence jurors  as  alleged,  sndi  a  practice  is 
to  be  condemned  In  the  severest  terms.  The 
dlsMct  coart  In  sndi  a  ease  has  it  within  Its 
power  to  severally  punish  any  who  may  re- 
sort to  such  an  evil  practice,  and  should  not 
hesitate  to  enuiloy  drastic  measures  to  stamp 
It  out  It  is  the  duty  of  attorneys  of  the 
court,  who  are  aware  of  such  conditions  and 
have  eridenee  thereof,  to  Go-<nieEate  with  tJie 
the  court  in  bringing  olTdnders  to  punish- 
ment  and  In  patting  a  stop  to  such  a  condi- 
tion of  corruption.  Verdicts  Influenced  Uwre- 
by  should  unhesitatingly  be  set  aside.  How- 
ever,  before  anything  can  be  done,  sufficient 
evidence  must  be  produced.  Hen  cannot  be 
punUbed  m  rerdlcts  set  aside  for  such  a 
reason  upon  mere  snsplcion  and  without  evi- 
dence. If  tbwe  is  any  evidence  at  all  in  this 
record  of  such  a  practlo^  it  la  wy  meager 
Indeed,  and  there  Is  no  evidence  whatever 
ttut  the  Jurors  In  the  presmt  case  ever  hoird 
of  It  or  were  in  any  manner  influenced  in 
ttielr  iwesoit  rerdict  therAy.  On  tlie  con- 
traty,  It  affirmatively  appears  uncontrBdlct> 
ed  that  the  Jury  was  free  from  such  an  Infln- 
oice. 

[I]  An  affidavit  of  the  Juror,  wlio  claimed 
ttiat  his  verdict  wss  induced  by  what  he  had 
heard  of  the  condition  of  the  beds,  was  flled 
to  support  that  charge.  Section  286,  Rev. 
Code^  provides  when  an  affidavit  may  be  used 
to  Impeach  the  verdict  of  a  Jury,  and  this 
court  has  held  that  no  affida^t  of  a  Juror 
will  be  received  to  Impeadi  the  verdict  for 
misconduct  of  tlie  Jury  except  as  provided 
in  tliat  secthm,  and  that  is  when  the  verdict 
is  brought  about  by  a  resort  to  the  determi- 
nation of  dunce.  Richards  v.  Richards,  20 
Colo.  803,  88  Pac  823.  The  particular  mis- 
conduct that  is  sought  to  be  charged  to  the 
Jury  in  this  ease  was  that  there  was  some 
conversation  to  the  effect  that,  if  a  rerdlct 
was  not  readied,  they  would  have  to  de^ 
In  beds  Infested  with  vermin. 

[I]  As  a  general  mle,  aflldavits  of  Jurors 
stating  the  ground  upon  which  they  rendered 
thcdr  Todlct  will  not  be  rac^ved  to  Impeach 
tt  Wray  v.  Garpoiter,  16  Oolo.  271.  27  Fae 
248.  25  Am.  St  Rep.  26S. 

tl]  Zn  the  hearing  on  the  motion  for  a 
new  trial  eadi  of  the  other  11  Jurors  were  in- 
terrogated with  reference  to  this  matter. 
Many  of  them  said  that  they  heard  some 
remarks  with  r^ard  to  vermin  in  the  beds, 
but  It  did  not  seem  to  make  any  Impression 
vpon  them,  and  some  of  tiiem  regarded  the 
talk  more  In  the  nature  of  a  Joke,  mie  ver- 
dict vras'  rendered  Immediatdy  after  tin 
evening  meal,  quite  a  wliile  before  bedtime, 
and  before  the  Juror  would  know  that  be  was 


to  sleep  overnight  in  the  beds  ^vlded  1^ 
the  county.  He  did  not  know  tiiat  the  beds 
were  in  sudi  a  condition.  He  did  not  at- 
t«npt  in  any  way  to  have  the  authorities  pr»> 
vide  pn^r  beds.  There  was  nothii^  in  tlw 
dtoatlon  to  alarm  him  or  to  cause  him  to 
violate  his  sworn  duty  as  a  juror.  There  was 
no  error  cfumnitted  in  ovorullng  tlie  motion 
on  that  ground. 

[IJ  The  fhdn  with  referoice  to  tiie  trea^ 
bag  of  jurors  vrith  dgars  appear  to  be  as  fol- 
lows: The  Jury  agreed  on  thdr  verdict  In 
the  evmlng,  sealed  it,  and  disposed  to  their 
homes.  The  next  morning  they  returned  the 
verdict  into  court  It  was  recdved,  and  they 
were  dismissed.  After  this.  In  going  down 
the  devator  to  the  loww  floor  of  the  court- 
bouse,  defendant's  attcvney  and  some  of  the 
Jurors  were  together.  Some  one  said  some- 
thing about  dgars,  and,  on  reaching  the  floor 
where  tiiey  'were  to  be  obtained,  the  defend- 
ant's attorn^  treated  each  of  torn  Jurora  to 
one  dgar.  There  Is  no  statute  In  this  state 
forUddhig  sadi  a  tiling.  The  oocurroice 
seems  only  to  have  beai  an  innocent  one,  and 
Is  tlie  (Hily  one  of  its  kind  diown  In  tills 
record.  How  it  could  have  tnfluoiced  the 
verdict  vriiich  had  been  returned  and  recdved 
cannot  be  conceived.  The  cases  dted  by 
plaintiff  In  error  are  not  In  point  The  Ver- 
mont cases— Baker  t.  Jacobs,  61  Vt  197,  28 
AO.  588,  and  Shattndc  v.  Wrought  Iron  B. 
Co.,  6B  Vt  4B8,  88  AtiL  72— were  based  upon 
a  statute.  In  Marshall  v.  Watson,  16  Tex. 
Civ.  Appk  127.  40  S.  W.  852,  one  of  the  par- 
ties during  an  adjournment  and  while  tiie 
case  was  on  trial  mtertalned  two  of  the  Ju- 
rors at  a  restaurant  Afterward  the  verdict 
was  returned  in  favor  of  tiie  host  In  John- 
son V.  Hobart  (d  0.)  46  Fed.  642,  and  Eludgn 
V.'  Baiae^t  16  Neb.  880, 18  N.  W.  7S,  48  Am. 
Rep.  844.  the  matter  occurred  before  the  cas- 
es were  submitted  to  the  jurieB  for  verdict 
In  McLaughlin  t.  Hinds.  161  lU.  408,  88  N. 
EL  186^  the  attorneys  for  eadi  party  and  some 
of  the  Jury  entered  a  saloon  and  indulged  In 
dgars  and  drink  after  the  verdict  The 
court  refused  to  set  the  verdict  aside  because 
eadi  party  was  guilty,  and  said  it  would  not 
liedtate  to  do  so  if  tlie  attorney  for  the  soo- 
cessfnl  party  had  been  alone  vrith  the  jury. 
The  remark  did  not  apply  to  the  actual  facts 
in  the  case,  and  besides  the  conduct  of  the 
attomeya  and  Jurors  was  flagrant  and  was 
enough  to  diow,  If  participated  In  by  the  suc- 
cessful attorney  and  the  jurors,  that  the  lat- 
ter woe  BO  prejudiced  in  his  favor  as  to 
taint  the  verdict  The  conduct  complained 
of  occurred  after  the  TOrdlct  was  reached 
and  sealed,  and  b^re  its  return  Into  court 
In  End.  R.  of  O.  of  K.  P.  t.  Steele,  107  Tenn. 
1.  63  8.  W.  1126,  some  of  the  Jurors,  when 
examined  for  service,  bad  answered  that  they 
had  not  served  on  a  Jury  within  two  years, 
when  tlie  tact  was  that  they  had  and  were 
thereby  rendered  incompetoit  This  tact  was 
linked  with  the  fact  that  they  drank  with 
ttie  brother  of  the  plaintUT  after  the  verdict 


Digitized  by  Google 


262 


XSl  PACIFIC 


BBPORTBB 


(Colo. 


to  show  that  Oxej  were  aaxloiu  to  sit  npon 
the  case,  and  that  they  were  not  the  fair  and 
Impartial  Jurors  that  the  parties  had  a  rl^t 
to  demand.  Scott  t.  Tnbba,  43  Colo.  221,  90 
Pac.  540,  19  I*  R.  A.  (N.  S.)  738,  was  a  con- 
demnation proceeding.  After  the  jnry  had 
viewed  the  premises  and  before  they  return- 
ed to  the  oAirtroom  or  made  their  award, 
four  of  the  Jurors  accompanied  the  petition- 
er, at  his  Invitation,  to  a  saloon  and  drank 
with  him.  This  court  correctly  held  that  a 
new  trial  should  have  beea  granted.  Courts 
should  guard  the  parity  of  the  jury  with 
Jealous  care,  and  see  to  It,  as  tar  as  within 
them  lies,  that  Jurors  are  not  tampered  with 
so  that  the  verdicts  that  are  returned  may  be 
tree  from  taint  and  prejudice,  and  be  the 
honest  convtctlons  of  the  Jury  ui>on  the  law 
and  the  evidence.  Too  great  a  care  In  this 
btiialf  cannot  be  taken,  yet  at  the  same  time 
courts  should  not  misconceive  their  duties 
and  go  so  far  as  to  work  Injustice.  In  Vane 
et  al.  T.  City  ot  Evanston,  160  111.  616,  37  N. 
XL  901,  the  rule  .was  announced:  "That  cus- 
tomary offices  of  <dvillty,  and  ordinary  hospi- 
tality or  curtesy,  extended  by  the  successful 
litigant,  when  not  designed  or  calculated  to 
Inflnoice  the  Juror  or  Jurors  In  their  consid- 
eration of  the  case,  and  which  are  devoid  of 
BOBpidon,  will  not  afford  sufDclent  ground  tot 
setting  the  verdict  aside  and  awardii^  a  new 
trial."  And  In  Gale  t.  N.  T.  a  &  H.  B.  B. 
R.  Co..  D8  How.  Prac  (N.  Y.)  386.  It  Is  said: 
"When,  however,  the  ooiut  Is  satisfled  that 
there  has  been  no  attempt  1^  tiie  successful 
party  to  unduly  influence  a  Jnror,  either  by 
conversatlwi  or  by  placing  him  niuler  obUgar 
tions,  and  that  hla  action  has  not  in  fact 
been  imptvpetlj  inflnoicedt  then,  even  tiiou^ 
the  act  may  have  been  indiscreet  the  eonrt 
will  not  disturb  the  verdict"  Thme  utter- 
ances the  courts  and  others  of  like  charac- 
ter are  quoted  and  the  prlndples  therein  an- 
nounced Cidlowed  in  the  case  ot  Mo.  Paa  By. 
Co.  V.  Bowman,  68  Kan.  489,  75  Paa  482. 
There  is  an  entire  absence  of  any  Indication 
that  the  attorney  Cor  the  defendant  treated 
the  Jurors  to  cigars  in  any  other  spirit  than 
one  ot  civility,  hospitality,  and  courtesy 
that  came  to  him  on  the  q>ur  ot  the  moment 
after  the  verdict,  without  any  design  or  fore- 
thoogbt,  but  upw  a  Jocular  suggestion,  as 
such  things  often  innocently  occur.  It  does 
not  appear  that  It  was  customary  for  him  to 
do  so,  or  that  the  Jurors  bore  such  relations 
to  him  that  they  expected  it  of  him.  The 
act  Is  entirely  devoid  of  suspicion.  It  could 
not  have  Influenced  a  verdict  already  ren- 
dered. It  might  be  said,  npon  ethical 
grounds,  that  the  act  of  the  attorney  was 
indiscreet,  but  that  affords  no  reason  for 
setting  aside  the  verdict  The  Judgment  is 
aflrmed. 
Judgment  affirmed. 

WHITS  and  GABBIGUES,  JJ.,  concur. 


HOMTEZDMA  YALLBT  IRR.  DI8T.  eC  at  v. 

LONOENBAUOH. 
(Snpreow  Oourt  of  Colorado.   March  S,  391S.) 

L  Statttteb  (S  207*)  —  COWBTBDCnoK  —  Oow- 

rucTTiira  Pbovisioks. 

Tlie  court  in  construios  a  statute  must 
consider  in  connection  with  each  other  all  prf>- 
vi&ions  pertaining  to  the  same  subject  and  this 
rule  applies  eapecially  where  difCerent  seetlona 
of  a  statute  are,  when  read  separately  uid  oon- 
sidered  literally,  Inconsistent 

IBSi.  Note.— For  other  cases,  see  Statates, 
Cent  Dig.  i  284;  Dec.  Dig.  |  207.*] 

2.  WaTBBS  AMD  Watu  Ooukses  <f  22S*>— Ib- 
BIOATION    DiBTBIOTS  —  BBTABUSHlfKITT  — 

Statutory  Pbovisioits. 

Acts  1901,  p.  188,  authorises  the  orssniza- 
tion  of  irrigation  districts  on  petititKi  of  the 
owners  of  land  Busceptible  to  one  mode  of  Irri- 
gation from  a  common  scarce,  except  that 
where  Irrigation  ditches  have  t>een  constructed, 
the  land  watered  thereby  shall  be  exempt  An 
owner  signed  a  petition  tor  the  establishment 
of  a  district  to  embrace  described  territory,  In- 
cludiufT  bis  land,  while  he  had  ditches  and  wa- 
ter rights  to  Irrigate  It  The  district  was  cre- 
ated without  right  to  acquire  the  ditches  or  wa- 
ter rights,  and  for  two  years  he  paid  district 
taxes.  Subsequently  a  judgment  adjadging  the 
validity  of  the  district  and  confirming  the  is- 
suance of  bonds  was  rendered,  and  no  appMl 
was  taken  therefrom.  Pursuant  to  the  judg- 
ment the  district  Incurred  a  large  Indebtedness. 
Beld,  that  the  owner  was  estopped  from  atteck- 
ing  the  validity  of  the  district,  and  he  could 
not  maintain  a  suit  to  enjoin  the  collection  ot 
district  taxes  levied  on  his  land. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  |  517;  Dea  Dig.  f 
225i*] 

Error  to  DilBtrict  Court  Montesuma  Coxso' 
ty ;  Charles  A.  Pike,  Judge. 

Action  by  George  M.  Longenbaugb  against 
the  Montesnma  Valley  Irrigation  District 
and  others.  There  was  a  Judgment  tar  plain- 
tiff, and  defendants  bring  error.  Reversed 
and  remanded. 

W.  F.  Mowry,  ot  Cortez,  for  plaintiffs  In 
error.  Goudy  &  Twltx^ell  and  J.  H.  Burk- 
hardt  all  <^  D^vw,  for  defendant  ia  er- 
ror. 

HlliL,  J.  This  action  involves  the  validity 
of  certain  Irrigation  district  taxes  upon  cer- 
tain lands  Included  In  an  irrigation  district 
organized  under  our  former  Irrigation  dU- 
trict  act  entitled  "An  act  to  provide  for  the 
organization  and  government  of  irrigation 
districts,"  etc,  approved  April  12,  1901. 
Soon  after  the  approval  of  tbls  act  which 
contained  an  onergency  clause,  the  defend- 
ant in  error,  In  conjunction  with  many  other 
landowners,  signed  and  caused  to  be  jireeent- 
ed  to  the  board  of  county  commissioners  of 
Montezuma  county  a  petition  praying  for 
the  organization  of  the  Montezuma  Valley 
Irrigation  District  The  boundaries  of  the 
pn^iosed  district  as  set  forth  In  the  petition 
included  820  acres  of  land  owned  by  the  de- 
fendant In  error.  The  county  commisalonera 
duly  considered  the  petition,  made  certain 
findings  of  fact  and,  following  the  procedure 
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prescribed  by  the  act  after  the  Section  there- 
for, declared  the  district  as  such  duly  organ- 
ized under  date  of  December  4,  1901.  Its 
boundaries  as  defined  by  the  board  included 
the  abore  lands  of  the  defendant  in  error. 
He  paid  irrigation  district  taxes  npon  them 
for  the  years  1904  and  1906.  Prior  to  the  in- 
stitution of  tills  salt,  the  district  had  con- 
tracted a  large  bonded  indebtedness  for  a 
water  system  for  the  purpose  of  supplying 
the  lands  in  the  district  with  water  for  irri- 
gation purposes.  The  regularity  of  the  pro- 
ceedings retire  to  the  organization  of  the 
district  and  the  issuance  of  the  bonds  (the 
evidence  of  this  Indebtedness)  was  duly  con- 
firmed by  decree  of  the  district  court  May 
12,  1908,  as  provided  for  by  the  act  No  ez- 
o^rtlon  was  taken  to,  or  appeal  from,  this  de- 
cree; so  question  is  raised  concoiiiiig  the 
recnlarltgr  of  any  of  these  inooeedlnga.  Up- 
on Jannary  18,  1909,  which  ms  more  than 
sev«3i  years  after  the  oi^anlsatlon  of  the  dis- 
trict; and  more  than  two  years  after  the  date 
of  the  decree  of  conflrmation,  the  defendant 
in  error  institated  this  salt  to  restrain  tlie 
dlstzlfit  board,  the  conn^  treasurer,  And  the 
county  assessOT  from  levying  and  collecting 
irrigation  district  taxes  upon  theee  lands.  He 
also  prays  the  court  to  decree  that  they  are 
no  part  of  the  district 

As  grounds  tor  this  relief  he  alleges  that 
prior  to  tito  organlzatl<m  of  the  district,  and 
during  all  tlsus  since,  he  owned  and  pos* 
sessed  ditches  previously  oonatmcted  of  suffi- 
cient capacity,  and  also  owned  snflBdent  wa- 
ter rights  for  the  Irrigation  of  fbiB  land, 
whldi  he  has  ever  since  been  using  for  the 
Irrigation  of  «U  of  i^  with  the  exception  of 
about  10  acres.  He  also  alleges,  and  it  is 
conceded,  that  the  district  was  not  organised 
or  formed  to  purchase,  acquire  lease,  or  rent 
the  plaintiffs  alleged  ditches  or  water  rights, 
and  tluit  it  lias  never  made  purchase  of  any 
of  theoL 

Nomerons  defenses  were  presented.  The 
relief  prayed  for  was  granted,  save  and  ex- 
cept as  to  10  acres.  The  defendants  bring 
the  case  here  for  review  upon  error. 

Section  1  of  the  Irrlgatioo  District  Act  of 
1901,  p.  196,  reads:  "Whenever  a  majority 
-of  the  resident  freeholders  owning  lands  In 
any  district  susceptible  to  one  mode  of  Ir- 
rigation from  a  common  source  and  by  the 
same  system  of  works,  desire  to  provide  for 
the  Irrigation  of  the  same,  tb^  may  propose 
the  organlzatiott  of  an  irrigation  district 
andar  the  provisions  of  this  act,  and  when 
so  organized,  each  district  shall  have  the* 
powm  conferred  or  that  may  hereafter  be 
conferred  by  law  upon  such  irrigation  dis- 
trict Provided,  that  where  ditches,  canals 
or  reservoirs  have  been  constructed  before 
the  passage  of  this  act  of  sufficient  capacity 
to  water  the  land  thereunder  for  which  the 
watOT  taken  in  mch  ditches,  canals  or  res- 
wvoirs  is  appnqirlated,  such  ditdies,  canals, 
r— emfas  uA  feandiises,  and  ths  land  snb- 


Ject  to  be  watered  thereby,  shall  be  exempt 
from  operation  of  this  law,  except  such  dis- 
trict shall  be  ft>rmed  to  make  purdiase  of 
such  ditches,  canals,  reservoirs  and  fran- 
diises,  and  that  this  law  shall  not  be  con- 
strued to  in  any  way  affect  the  rights  of 
ditches,  canals  and  reservoirs  already  con- 
structed." It  is  claimed  that  the  lands  of 
the  defendant  in  error  come  within  the  pro- 
viso In  the  above  section,  and  are  therefore 
exempt  from  the  op^atlon  of  the  act,  the 
district  not  being  formed  to  make  purchase 
of  the  ditches,  etc.,  in  existence  at  the  time 
of  its  organization  used  for  the  Irrigation  of 
this  land.  There  la  evidence  concerning  pre- 
vious ditches,  their  oilargement  since  the  or- 
ganization of  the  district,  also  evidence  con- 
cerning what  is  termed  private  water  rights 
used  in  the  irrigation  of  a  portion  of  this 
land.  It  is  conflicting.  If  tbte  was  the  only 
question  raised,  it  might  be  proper  to  sus- 
tain the  Judgmoit  but  a  more  swlons  dif- 
ficulty con^nts  us. 

[1]  The  defendants  pleaded  and  introduced 
evidence  to  sustain  an  estopi>eL  It  has  uni- 
versally been  held  In  the  construction  of  a 
statute  that  all  matters  therein  pertaining 
to  the  same  subject  should  be  considered  In 
connection  with  each  other.  This  rule  Is 
especially  applicable  bere  for  the  reason  that 
when  the  different  sections  and  provisos  In 
this  act  are  read  separately  and  thus  con- 
sidered literally,  th^  calmot  be  harmonized, 
but  are  in  conflict  and  InconslBtait  with 
each  other. 

[2]  Section  2  provides  that  a  petition  shall 
:  be  flled  with  the  board  of 'county  commission- 
ers which  embraces  the  largest  acreage  of 
the  proposed  district  signed  by  a  majority 
of  the  resident  freeholders  who  are  qualified 
electors  of  the  proposed  district  who  shall 
also  own  a  majority  of  the  whole  number  of 
acres  belonging  to  the  resident  electoni  of 
the  proposed  district ;  that  the  petition  shall 
set  forth  and  particularly  describe  the  bound- 
aries of  the  district  and  shall  pray  that  the 
lands  Included  therein  be  organized  Into  an 
Irrigation  district  under  the  provisions  of 
the  act  Also,  that  when  the  petition  Is 
presented,  the  board  of  county  conmiissloners 
shall  hear  It  and  on  the  final  hearing  may 
make  such  changes  in  the  proposed  bound- 
aries as  they  may  find  to  be  proper,  and  shall 
establish  and  define  the  boundaries,  provided 
that  said  board  shall  not  modify  said  bound- 
aries go  at  to  ewempt  from  operation  of  the 
act  any  territory  vHtMn  the  Itoundariet  of 
the  district  proposed  &jf  «atd  petitioner*, 
which  t»  tutoeptible  of  irrigation  by  the 
same  tyftent  of  worka  appUcable  to  the  other 
landt  in  aueh  propo§ed  dittricti  nor  shall 
any  land,  which  will  not  in  the  Judgment 
of  said  board  be  benefited  by  irrigation  by 
said  system,  be  included  In  such  district  An- 
other proviso  in  this  section  states:  "That 
any  per»on  whose  landt  are  sutceptihle  of 
irriffatian  from  the  tame  source  shall,  upon 
mppUoatlon  of  the  moner  to  said  '.bonrt,  be 


Digitized  by  Google 


364 


131  PACIFIC 


BEPOBTEB 


(Uolo. 


entitled  to  Aove  such  lands  included  <ti  said 
district."  Sections  9  and  10  provide  what 
the  board  can  do  In  securing  sundry  systems 
of  waterworks,  etc,  for  the  Irrigation  of  the 
lands  In  the  district,  etc.  Section  13  for  the 
Issuance  of  bonds,  etc.  Sections  29  to  88, 
inclusive,  provide  for  changing  the  bonnd- 
arles  of  the  district  after  its  organization 
and  allowing,  under  certain  conditions,  con- 
tiguous territory  to  be  included  therein. 

It  Is  admitted  that  the  defendant  in  error 
voluntarily  signed  the  petition  for  the  or- 
ganization of  the  district ;  that  the  petition ; 
set  forth  the  boundaries  of  the  proposed 
district,  which  embraced  therein  the  three 
hundred  twent?  acres  of  land  in  question; 
that  when  he  signed  it  he  was  the  owner  of 
this  land,  and  that  he  knew  the  contents  of 
the  petition.  He  thereby  prayed  that  the 
proposed  district  as  then  defined,  which  In- 
cluded this  land  of  which  he  was  then  the 
owner,  be  organized  into  an  irrigation  dis- 
trict under  the  provbdons  of  this  act  There- 
after, during  the  years  1904  and  1906  he  paid 
irrigation  district  taxes  thereon,  and  thereby 
again  recognized  the  proper  inclusion  of  these 
lands  in  the  district 

It  also  appears  that  in  1906  proceedings 
for  the  approval  of  the  validity  of  the  dis- 
trict and  the  confirmation  of  certain  bonds 
were  had  and  became  final,  to  which  he  made 
no  objections,  although  the  regular  statutory 
notices  were  given  of  these  matters,  yet  not 
until  over  two  years  thereafter,  and  until 
after  a  large  indebtedness  had  been  contract- 
ed by  the  district  for  the  purpose  of  supply- 
ing the  lands  ther^  with  water  tov  irriga- 
tion purposes,  did  he  take  any  steps  to  have 
his  land  declared  exempt  from  the  operation 
of  the  law.  It  will  be  observed  that  the  pro- 
viso in  section  1  of  the  act  exempting  certain 
lands  from  its  operation  depends  upon  cer- 
tain questions  of  fact,  namely,  that  ditches, 
canals,  and  reservcdrs  have  been  constructed 
before  the  passage  of  the  act ;  that  they  have 
sufficient  capacity  to  water  the  land  there- 
under for  which  the  water  taken  in  such 
ditches,  canal^  and  reservoirs  is  appropriat- 
ed, provided,  further,  except  such  district 
shall  be  formed  to  make  purchase  of  such 
ditdies,  canals,  reservoirs,  and  franchises. 

When  the  defendant  in  error  signed  the 
petition  for  the  organlsition  of  this  district, 
he  knew,  as  he  admits,  the  actual  facts  con- 
cerning his  land,  the  ditches  and  waters 
therefor,  if  any,  yet  regardless  of  these  tacts 
which  be  now  states  existed  he  prayed  that 
an  Irrigation  district  be  organized  to  incdnde 
them.  This  petition  was  an  allegation,  as 
well  as  an  admission  by  him,  that  this  land 
was  such  as  could  properly  be  Included  In 
such  an  irrigation  district  (not  being  formed 
to  make  purchase  of  any  ditches  or  waters 
then  owned  by  him),  and  also  as  the  owner 
that  he  desired  it  Included.  Under  the  last 
proviso  In  section  2  of  this  act,  had  his  land 
not  been  intdoded  in  the  proposed  irrigation 
district         was  Mucwttble  of  irrigation 


from  the  same  source  (a  f&ct  here  admitted), 
upon  application  to  the  board,  he  probab^ 
would  have  been  entiUed  to  have  bad  it  In- 
cluded in  the  district  His  signing  the  peti- 
tion and  ther^y  praying  for  the  wganlza- 
tlon  of  a  district  to  include  the  lands  named 
then  owned  by  him  was  the  same  in  sub- 
stance as  a  statemoit  therein  by  him  that 
this  land  was  such  as  could  be,  and  a  prayer 
that  It  b^  included  in  the  district  The  com- 
missioQers  having  acted  &vorably  upon  his 
request  their  action  is  in  the  nature  of  a 
Judgm^it,  and  the  facts  as  then  represented 
by  him  upon  which  they  acted  are  not  there- 
after open  to  attack  by  him.  In  this  respect 
he  iB  estopped  from  thereafter  ""Mng  claim 
to  a  dilterent  state  of  facts  than  his  previous 
acts  would  imply. 

In  16  Cyc.  at  page  796  it  la  said:  **A  part? 
who  has,  with  knowledge  of  the  facts,  as- 
sumed a  particular  position  in  Judicial  pro- 
ceedings, Is  estopped  to  assume  a  position 
inconsistent  therewith  to  the  prejudice  of  the 
adverse  party."  At  page  799  It  is  also  said: 
"A  claim  made  or  position  taken  In  a  former 
action  or  Judicial  proceeding  will  estop  the 
party  to  make  an  inconsistent  claim  or  to 
take  a  conflicting  position  In  a  subseqnrat  ac- 
tion or  Judicial  proceeding  to  the  prejudice 
of  the  adverse  party,  where  the  parties  are 
the  same,  and  the  same  questions  are  in- 
volved." At  psige  801  the  author  further 
states:  "If  in  a  particular  transaction  or 
course  of  dealing  the  authority,  capacity, 
character,  or  status  of  one  of  the  parties  is 
recognized  as  one  of  the  basic  tacts  on  which 
the  transaction  i»oceedB,  both  parties  are  as 
a  rule  estopped  to  dmy  that  tlie  one  occupied 
that  i>osltion  or  sustained  that  character." 
The  above  general  rules  are  snstalned  by 
both  reason  and  authorit?.  We  think  they 
are  applicable  here.  The  authority  of  the 
board  to  Include  this  land  which  rested  upon 
a  certain  state  of  tacts  was  not  only  recog- 
nized by  the  ^alstlff,  but  with  knowledge  of 
all  facts  be  amimeil  that  it  was  aticii  u 
would  ^ve  the  board  jqilsdictiftt  over  it,  and 
by  his  actions  he  took  a  position  in  harmony 
therewith,  and  by  his  signed  petitUm  prayed 
that  the  board  act  accordingly.  Under  these 
circunutanoes  be  ought  not  now  be  heard  to 
say  that  the  facts  are  different  than  what  his 
former  petttirai  would  imuij,  and  for  vrtilA 
reason  that  the  board  was  without  Jurtedic- 
tion  to  do  irtiat  he  liad  prerionsly  imyed 
them  to  do. 

Under  one  of  the  provleos  in  sectloii  S  of 
the  act,  If  omitted,  he  ^obably  could  han 
had  his  land  Included  in  the  proposed  district 
by  presenting  his  individual  petition  to  the 
board  tor  that  parpooe^  the  land  being  sns- 
ceptlble  Irrigation  from  the  same  source. 
If  such  a  petition  had  beoi  presented,  and 
the  board  had  Included  his  land,  under  such 
circomstancee  could  it  be  consistently  urged 
(after  the  district  had  omtractod  a  large  ln< 
debtedness  with  whitdi  to  sopply  water  for 
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all  tlie  lands,  Including  tbat  In  qaestloD) 
tliat  bft  could  tiisa  be  beard  to  sa;  that  the 
ntcts  weie  diflerent  than  what  bis  former 
petttlon  would  iiDpl7t  aad  for  which  reasons 
tOa  lands  wne  not  a  part  of  the  dtotrlct? 
We  do  not  think  >a  We  aee  no  difference.  In 
substance,  between  the  signers  of  the  two  pe- 
titions. The  first  Is  to  secure  the  organiza- 
tion of  the  district  to  corer  the  lands  therein 
named  of  which  the  signers  of  the  petition 
ate  the  owners  of  a  majority  of  the  Bcnags. 
The  second  Is  to  allow  Qw  signw  to  have  his 
land  Indu^  as  a  part  of  the  proposed  dia- 
trict.  If  he  so  dedres,  alOiongb  not  Inclnded 
in  ttie  original  petitlcni.  Section  2  prorldee 
tbat  the  original  petititHi  shall  be  signed  by 
a  majority  of  the  resident  freeholders  who 
are  qnallfled  electors  of  the  proposed  dis- 
trict, who  diall  also  own  a  majority  of  the 
whole  number  of  acres  bdonglng  to  tiie  resi- 
dent electors  ot  the  ^poeed  district.  As- 
suming, arguendo,  that  the  name  of  the  de- 
Coidant  in  error  was  necessary  to  be  counted 
to  make  a  majori^  of  the  resident  freehold- 
en  who  are  qualified  electors,  or  was  neces- 
sary to  be  counted  as  one  of  those  owning  a 
majority  of  the  acreage  ot  the  proposed  dis- 
trict, and  that  this  land  was  necessary  to  be 
inclnded  for  that  purpose^  under  such  dr- 
cumstances  it  has  repeatedly  been  held  that 
the  signer  will  not  be  allowed  to  thereafter 
dispute  sucta  quertltms  of  fact  Beaver  Bor- 
ough T.  DaTldson,  9  Fa.  Super.  Ct  168 ;  Fer- 
Bon's  Appeal.  96  Pa.  140;  Lake  City  v.  Ful- 
kerson,  122  Iowa,  668,  98  N.  W.  376;  BldweU 
T.  City  ot  Mttsburgh.  85  Pa.  412,  27  Am.  Hep. 
602;  Dewhurst  t.  Qty  of  Allegheny,  95  Pa. 
4S7;  Broad  Street,  Church's  Appeal,  165  Pa. 
475,  30  Atl.  1007;  Matter  of  Cooper  et  aL. 
93  N.  T.  C07;  Burlington  t.  Gilbert,  SI  Iowa, 
356,  7  Am.  Rep.  143 ;  7  Am.  &  Eng.  Bncy.  of 
Law,  p.  20,  notes ;  Pepper  t.  aty  of  Pblla- 
detlAia,  114  Pa.  96,  6  Atl.  899 :  McEnlght  T. 
City  of  Pittsburgh,  91  Pa.  27a  We  think 
that  the  reaswa  and  rules  announced  in  the 
abore  cases  are  applicable  here,  and  tbat  the 
facts  and  circumstances  of  this  case  Justify 
the  appllcatitm  of  the  principle  of  estoiq>eL 
This  makes  unnecessary  any  consideration  of 
the  other  reasons  aiged  for  a  revival  at  the 
Judgment 

For  the  reascm  stated  the  Judgment  Is  re- 
Tersed  and  the  cause  remanded,  with  Instmc- 
tions  to  dismiss  the  artlon  at  the  costs  ot  the 
plalntllT. 

He  versed. 

UUSSBB,  a  X,  and  GABBEBT,  eon- 
cnr. 


MONTEZUMA  VALLEY  IR&  OIST.  et  aL 
T.  JOHNSOK.  t 

(Supreme  Court  of  Colorado.   March  8,  1918.) 

Error  to  Dlttrtct  Court  Montesuma  Conn- 
ty;  Charles  A.  Pike,  Judge. 

Aetlim    hy    UlUau    Hartman  Johnson 


against  the  Montezuma  Talley  Irrigation 
District  and  others.  There  was  a  Judgment 
for  plaintiff,  and  defoidants  bring  wror. 
Reversed  and  remanded. 

W.  F.  Mowry,  of  Cortes,  for  plalntlfls  In 
error.  Charles  A.  JTohnson,  of  Durango,  tor 
defmdant  In  error. 

HILL,  J.  This  action  Involves  the  valid- 
ity of  certain  irrigation  district  taxes  upon 
certain  lands  included  In  an  irrigation  dis- 
trict organized  under  onr  former  irrigation 
district  act,  approved  April  12,  1901.  Soon 
^fter  the  approval  of  this  act,  which  con- 
tained an  emergency  clause,  the  defendant 
In  error,  in  conjunction  with  many  other 
landowners,  signed  and  caused  to  be  presrat- 
ed  to  the  board  of  county  commissioners  of 
Montezuma  county  a  petition  praying  for 
the  organization  of  the  Montezuma  Valley 
Irrigation  District  The  boundaries  of  the 
proposed  district  as  set  forth  In  the  peti- 
tion Included  80  acres  of  land  owned  by  the 
defendant  In  error.  The  county  commission- 
ers duly  considered  the  petition,  made  cer- 
tain findings  of  fact,  and,  following  the  pro- 
cedure prescribed  by  the  act  after  the  elec- 
tion tborefor,  declared  the  district  as  such 
duly  organized  under  date  of  December  4, 
1901.  Its  boundaries  as  defined  by  the  board 
Included  the  above  lands  of  the  defendant  In 
error.  Sbe  paid  irrigation  district  taxes 
thereon  for  two  years.  Prior  to  the  Institu- 
tion of  this  suit  the  district  had  contracted 
a  large  bonded  indebtedness  tor  a  water  sys- 
tem. 

The  regularity  of  the  proceedings  relative 
to  the  organlzaUon  of  the  district  and  the  is- 
suance of  the  bonds  (the  evidence  of  this 
indebtedness)  was  duly  confirmed  by  decree 
of  the  district  court  upon  May  12,  1906,  as 
provided  for  by  the  act  Mo  exception  was 
taken  to,  or  appeal  from,  this  decree ;  no 
question  is  raised  concerning  the  regularity 
of  any  of  these  proceedings.  Upon  August 
22,  1907,  which  was  more  than  six  years  aft- 
er the  organization  of  the  district  and  more 
than  one  year  after  the  date  of  the  decree 
of  confirmation,  the  defradant  in  error  in- 
stltoted  this  suit  to  restrain  the  district 
board,  the  county  treasurer,  and  the  county 
assessor  from  levying  and  collecting  Irriga- 
tion district  taxes  upon  these  lands.  She 
also  prayed  the  court  to  decree  that  they 
are  no  part  of  the  dlstri^  As  grounds  tor 
this  relief,  she  alleges  that  prior  to  the  or- 
ganization of  the  district  and  during  all 
times  since  there  were  ditches  constructed  of 
sufllclent  capacity  to  water  these  lands,  and 
tbat  waters  from  certain  natural  springs 
and  seepage  were  and  had  been  so  appro- 
priated by  this  plaintiff  and  her  grantors  to 
water  the  said  lands,  and  they  were  at  all 
times  mentioned  watered  and  Irrigated  from 
said  natural  springs  and  seepage  by  and 
through  said  dltclMs.  Sbe  also  alleges,  and 
It  Is  conceded,  that  the  district  was  not  or- 


t  BdMMrlni  OuM  April  7,  191t. 


Digitized  by 


Google 


266 


.  181  FACiriO 


BBPOBTBB 


(Colo. 


ganlzed  or  formed  to  purcbase,  acquire, 
lease,  or  rent  tbe  plalntUTa  alleged  ditches 
or  water  rights  acquired  from  said  natural 
springs,  seepage  or  otherwise,  and  tliat  the 
district  has  never  made  porchase  of  any  of 
them. 

Xumerons  defenses  were  presented,  Inclad- 
Ing  that  of  estoppel.  The  relief  prayed  for 
was  granted.  The  defendants  bring  the  case 
here  for  review  upon  error. 

The  pleadings  as  well  as  the  facts  neces- 
sary to  consider  are  substantially  the  same 
as  those  In  case  No.  7,197,  Montezuma  Val- 
ley Irrigation  District  et  al.  t.  George  Mt 
Longenbangh,  131  Pac.  262,  decided  at  this 
term.  For  the  reasons  there  stated,  the 
Judgment  is  reversed  and  the  cause  remand- 
«d,  with  Instructions  to  dismiss  the  action 
At  the  cont  of  the  plaintiff. 

Reversed. 

MUSfiUDB,  a  and  GABBEBT*  con- 
cur. 

SPBIMGHBTTI  et  aL  t.  HAHNBWAIiD 
et  aL 

<8npreme  Omrt  of  Colorado.   March  8,  1018 
Behearing  Denied  April  ,7,  191S.) 

1.  Plsadzho  a  416*)— Objsotioiis— Devub- 
BKBS— Waiver. 

Where  defendants  answered  and  went  to 
trial  on  tbe  merits,  they  waived  tbe  right  to 
question  tbe  mling  on  tbeir  demarrer  for  mis- 
Joinder. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1397-1400 ;  Dec.  Dig.  {  416.*] 

2.  EJxECunoN   (f  423*)— Boot  Exbcutioh— 
FoBH  OP  Acnon— "Founded  Upow," 

Under  Bev.  St  1908,  |  8024,  providing 
that  In  a  civil  action,  when  it  stiall  appear  that 
it  is  founded  on  tort,  and  tbe  verdict  of  the  ju- 
ry or  the  finding  of  the  court  shall  state  that  in 
commlttinK  tbe  tort  defendant  was  guilty  of 
either  mauce,  frand,  or  willful  deceit,  the  plain- 
tiff may  have  execution  against  tbe  body  of  the 
defeodact,  an  action  by  those  induced  by  de- 
fendant'a  false  representations  to  bay  a  mining 
claim  to  recover  back  the  price  paid  is  an  ac- 
tion '^founded  upon"  tort,  wbicb  means  "bot- 
tomed upon,"  mtitling  plaintiffs  to  body  execu- 
tion, tbougn  tbe  action  itself  was  in  tbe  na- 
ture of  an  assumpsit,  the  purchase  having  been 
rescinded. 

[Ed.  Note.— For  other  cases,  see  Ekecntion, 
C^L  Dig.  U  1214hl221,  1^;  Dec.  Dig.  f 

3.  Mines  akd  Viseraia  (|  68*)— AonoiT— Bt- 

lOEnCB. 

In  an  action  to  recover  back  the  purchase 

gnce  of  a  mlnbiK  claim  which  plaintifb  had 
oafrht  because  of  defendants*  fraudulent  mft- 
representations,  evidence  that  defendants  ex- 
hibited a  fake  check  for  a  large  amount  aa 
flhowlng  the  prtoe  one  of  them  ^d  for  a  share 
in  the  iQlue  is  admissible. 

[Ed.  Note,— For  other  cases,  see  Biines  and 
Minerals,  Cent  Dig.  H  170,  171;  Dec.  Dig.  S 

4.  Pabtibs  (I  88*)— MnjoxNnn— MoDB  or 

0B.TECTI0N8. 

Under  MUls*  Ann.  Code,  |  S5,  pro\-id 
ing  that,  If  an  objection  to  misjoinder  be  not 
taken  either  by  demarra  or  answer,  the  de- 
fendant shall  be  deemed  to  have  walnd  It,  tbe 
objection  caimot  be  raised  by  motion  for  non- 


suit where  defendants*  demnrrer  for  misjoinder 
bad  been  ovenuled,  and  tliay  pleaded  to  the 
merits  without  alleging  die  same  in  their  an- 
swer. 

[Bd.  Note.— For  other  cases,  see  Parties, 
Cent  Dig.  H  146-147;  Dec  Dig.  |  88.*] 

6.  Appeai.  ahd  BkBOB  d  1011*)— Bxviiw— 

FlITDINO. 

A  finding  by  the  trial  obtirt  <n  oonfllcting 
evidence  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8988-8988:   Dec.  Dig.  | 

1011.*] 

0.  Appeai.  and  Bbbob  Q  1078*)— Haemlbss 

Bbbob. 

Defendants,  who  owned  a  lease  and  had 
an  option  on  a  worthless  mine,  induced  plain- 
tifb  to  purcbase  it,  snd  plaintiffs  also  purchas- 
ed tbe  interest  of  one  of  tbe  owners  on  whose 
share  defendants  bad  tbe  option.  In  an  action 
by  plaintifEs  to  recover  oacK  tbe  moneys  paid 
defendants.  It  was  decided  that  plaintiffs  were 
not  entitled  to  any  relief  on  account  of  the 
purchase  direct  from  the  owner.  HM,  that 
under  Mills*  Ann.  Code,  f  78,  nroviding  that  er- 
rors not  attecting  tbe  substantial  rights  of  the 
parties  shall  t>e  disregarded,  defeDoants  could 
not  complain  that  this  judgment  allowed  plsin- 
tifEs  to  rescind  in  part  and  affirm  In  part,  ftw 
the  claim  was  wormless,  and  to  have  compelled 
plaintiffs  to  rescind  to  toto  would  have  impos- 
ed upon  defendants  tbe  burden  of  paying  for 
the  worthless  interest  which  plaintiffs  had  ac- 
quired. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  »  4240^7;  Dec  Dig.  | 
1078.*] 

E^r  to  District  Court,  Lake  County; 
Charles  Cavender,  Judge. 

Action  by  Albert  Habnewald  and  another 
against  Louis  Sprlnghettl  and  another. 
There  was  a  judgment  for  plaintiffs,  and 
defendants  bring  error.  Affirmed. 

B.  D.  McLeod  and  James  T.  Hogan,  both 
of  Leadvllle,  and  Bamett  &  Teller,  of  Den- 
ver, for  plaintiffs  in  error.  John  A.  Bwlng, 
of  Etenver,  for  defMidanta  in  error. 

GABBEBT,  J.  Defendants  In  error,  plftln- 
flffs  below,  brongbt  an  action  against  idaln- 
tlffs  in  wror,  as  detmdanta,  to  recover  sums 
of  money  wlii^  it  wu  diarged,  bad  been 
obtained  from  tbem  1^  fiaod  and  wlllfnl 
deceit  on  the  part  of  the  defendants,  and 
also  to  cancel  all  indebtedneae  fxr  claims  of 
iudebtodnees  against  the  plaintiffs  in  fitTOr 
of  tlie  deflBiidanta  growing  out  of  the  same 
transaction.  At  tbe  time  Oils  solt  was  In- 
stituted then  was  another  action  pending 
by  Sprin^iettl  against  Albert  Habnewald  on 
a  1^000  note^  ^ich  had  been  glvoi  by 
Hahnewald  to  Bprlnt^iettl  in  oonoectlim  witti 
the  above  transaction,  and  it  vras  agreed  that 
that  Boit  should  aUde  the  result  of  tbe  trial 
of  this  action.  The  case  was  tried  before 
the  court,  and  issues  made  by  the  lAead- 
lugs  found  in  favor  of  the  plalntifDi,  and  a 
finding  made  that  In  oommittlng  tbe  wnmgs 
complained  of  In  the  complaint  the  defnid- 
ants  were  guilty  of  malicev  fraud,  and  will- 
ful deceit,  and  procured  from  the  plalntUfs 
the  sum  of  ¥6,333.33  by  means  tbereot  Judg- 


•For  othsrossM  see  nuns  topla  snd  ssetton  KUHBBR  In  Dss.  Dig.  ft  Am.  Dig.  Kay-No.  Ssrlss  ft  Bspf  Indsaes 
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moit  WS8  raidered  accordingly,  urtilch  pro- 
vided that,  If  the  amoont  whicb  the  plain- 
tiffs were  adindged  to  recover  from  tbe  de- 
fendantB  was  not  paid  within  30  days  from 
tlie  date  tiie  judgment  was  render«l,  tben 
plaintiffs  ml^t  have  an  execution  against 
tbe  bodlee  of  tbe  deCendants  nndw  wbldi 
tbey  oonld  be  committed  to  Jail  for  a  term 
of  1  year,  unless  tbe  Judgment  was  sooner 
paid.  Tbe  defendants  bring  tbe  case  bere 
for  review  on  error. 

Tbe  complaint  allied  tbat  plaintiff  Albert 
Habnewald  and  defendant  Louis  Sprlngbetid 
were  tb»  owners  of  an  undiTlded  one-balf 
interest  each  In  a  lease  upon  tbe  Obantanqua 
lode  mining  claim ;  tbat  at  0»  same  time 
the  defimdant  Jnllns  Mnller  was  tbe  owner 
of  an  option  to  purchase  an  undivided  slx- 
traths  interest  In  this  Claim  from  tbe  ovmet, 
hj  virtue  of  whi^  Huller  was  entitled  to 
purchase  such  interest  within  a  time  ved- 
fled  fxnr  tbe  earn  of  $2,400;  that  defmdant 
Sprlngb^tl  and  plaintiff  Paul  Habnewald 
wwe  oigM^  In  making  preparations  to 
work  tbe  property  under  their  lease,  and 
tbat  dnrli^  this  time  prospecting  was  done 
in  a  shaft  thereon,  and  workings  connected 
therewith,  and  that  this  prospecting  was 
done  by  one  Lonls  Beatl.  who  took  orders 
from  the  defendant  Sprlnghetti,  neither  of 
the  plaintiffs  having  any  control  or  direction 
over  such  work  in  any  wiay ;  tliat  defendants 
for  the  purpose  of  Inducing  these  plaintiffs 
to  purchase  from  Sprlnghetti  his  one-half 
Interest  In  the  lease,  and  the  option  held 
by  MuUer,  falsely  represented  to  the  plain- 
tiffs that  in  the  workings  In  which  Beatl 
was  prospecting  great  values  in  minerals 
were  disclosed,  and  for  the  purpose  of  con- 
summating such  fraud  caused  material  to  be 
taken  from  these  workings  with  which  they 
mixed  gold  and  silver  In  such  manner  tbat 
assays  of  such  material  showed  high  values; 
that  for  the  purpose  of  deceiving  and  de- 
frauding these  plaintiffs  they  further  falsely 
represented  to  them  that  in  workings  on 
the  premises  there  was  a  lai^  quantity  of 
high  grade  ore  which  had  been  bidden  and 
covered  up  by  material  which  had  fallen 
from  the  roof,  and  also  falsely  represented 
to  tbe  plaintiffs  that  defendant  MuUer  and 
other  persons  associated  with  him  had  paid 
the  sum  of  $10,000  In  cash  for  tbe  half  inter- 
est of  Sprlnghetti  In  the  lease ;  that  In  truth 
and  in  fact  tbe  material  taken  from  tbe 
premises  and  assayed  was  of  no  value  what- 
ever, until  the  same  had  been  so  mixed  with 
gold  and  silver  that  an  assay  thereof  would 
disclose  great  values;  tbat  plaintiffs  be- 
lieved the  rei^esentatlons  made  to  them  by 
the  defendants  In  regard  to  the  presence  of 
valuable  ore  in  the  mine,  and  the  sale  of 
Sprlnghettl's  Interest  In  the  lease,  and,  rely- 
ing upon  these  r^resentations,  tbey  pur- 
chased from  Muller  a  two-thirds  Interest  in 
tb»  lease,  and  .also  a  two-thlrda  Interest  In 
the  option  to  purchase  bMd  by  MuUer,  pay^ 


ing  therefor  the  sum  of  $6,999.99,  and  agreed 
to  pay  the  further  aom  of  $8,00(^  for  which 
tbey  executed  tbelr  note.  Tbe  comidalnt 
then  alleges  that  prlOT  to  tbe  commencement 
of  the  action,  and  as  soon  as  they  dlsoovered 
the  fraud  which  had  been  practiced  upon 
them,  tbe  plalntUto  notified  the  defendants 
tbat,  np<m  ttie  return  of  tbe  sum  of  money 
which  they  bad  paid,  they  would  convey  to 
the  defendants  the  interest  In  the  lode  min- 
ing claim  which  th^  bad  acquired  in  tbe 
leue  and  the  pnnAase  of  tbe  option,  and  by 
apt  statements  in  the  oomi^alnt  toidered 
and  offered  to  assign  these  interests.  The 
plaintiffs  prayed  Judgment  against  the  de- 
fendants for  tile  amount  they  had  paid,  and 
for  a  Jodgmoit  canceling  all  indebtedness, 
or  dalm  of  indebtedness,  against  tiiem  In  f^- 
vor  of  the  defendants  growing  out  of  the 
transaction,  and  for  a  finding,  decree,  and 
Judgment  of  tbe  court  tbat  the  defending 
were  guilty  of  malice,  fraud,  and  wiUfttl  4e- 
c^t  In  tbe  statemoitB  and  representatifas 
made  by  tliem  in  procuring  sucb  auma  of 
money,  and  that  upon  sudk  llndinft  Judg^ 
ment,  and  order  tbe  plaintiffs  have  an  ex- 
ecution as  provided  In  the  statutes  ct  the 
state  of  Colorado  against  the  bodies  of  tbe 
defendants,  under  which  they  might  be  com- 
mitted to  Jail  under  writ  of  execution 
against  their  bodies,  as  provided  by  law. 

[1]  To  this  complaint  the  defendants  de- 
murred upon  the  ground  tbat  there  was  a 
misjoinder  of  plaintiffs,  and  also  upon  the 
ground  that  the  complaint  did  not  state  facts 
sufficient  to  oonstltnte  a  cause  of  action. 
This  demurrer  was  overruled.  After  this 
ruling  the  defendants  answered.  Counsel 
for  defendants  contend  the  demurrer  should  ^ 
have  been  sustained.  The  objection  to  over- 
ruling the  demurrer  tar  misjoinder  of  par- 
ties plaintiff  is  not  available  to  the  dtfend- 
ants  upon  this  revfew.  By  answering  and 
going  to  trial  upon  the  merlta,  they  waived 
the  right  to  gnestlon  the  ruling  upon  the  de- 
murrer for  alleged  misjoinder.  Sams  Au- 
tomatic Oar  Coupler  Co.  v.  League,  25  Colo. 
129,  54  Pac.  042;  Diamond  Rubber  Go.  v. 
Harryman,  41  Colo.  415,  92  Pac.  922;  Cliy 
of  Canon  v.  Manning,  43  Cola  144,  9B  Pac. 
587,  17  L.  a  A.  (N.  8.)  272. 

[2]  From  the  argument  of  counsel  for  dor 
fendants,  we  understand  &e  contention  is 
made  that  the  court  erred  In  overruling  the 
general  demurrer,  for  the  reason  It  appears 
facts  are  not  stated  In  the  complaint  suffl- 
dent  to  Justify  a  body  Judgment  against  the 
defendants.  In  that  the  action  is  for  a  rescis- 
sion of  tbe  contract  entered  into  by  the 
plaintiffs,  and  for  the  recovery  of  the  amount 
paid  by  them;  and,  while  the  gronnd  for 
rescission  Is  deceit,  th^  may  not  recover  as 
for  a  tort  that  with  which  they  parted,  as, 
by  electing  to  rescind  the  contract,  Uiey  have 
waived  the  tort,  and  their  action  is  In  as- 
sumpsit for  money  bad  and  received,  in 
whidi  duuracter  of  action  a  body  Judgment 
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cannot  be  rendered.  Where  ft  party  to  a 
contract  dlacovera  tbat  be  bas  been  defraud- 
ed, either  one  of  two  remedies  is  open  to 
him — to  rescind  the  contract  and  recover 
that  which  he  has  paid,  or  to  sue  for  dam- 
ages on  acconnt  of  the  deceit  Wbicbever 
remedy  he  pnrsaea,  bowerer,  la  based  upon 
fraud. 

Section  S024,  Rev.  Stats.  1908,  provides 
that  in  a  dvU  action,  when  It  shall  appear 
from  the  pleadings  and  summons  that  It  la 
founded  upon  tort,  and  Judgment  Is  rendered 
in  favor  of  the  plaintiff,  and  the  verdict  of 
the  Jury  or  the  flndli^  of  the  court  shall 
state  that  in  committing  the  tort  complained 
of  the  defendant  was  guilty  of  either  malice, 
fraud,  or  willful  deceit,  then,  in  such  case. 
Uie  piaintlfl  may  have  execution  agalnat  the 
body  of  the  defendant  In  the  case  at  bar, 
the  plaintifTs  elected  to  rescind  the  transac- 
tion with  the  defendants  and  recover  the 
money  which  they  had  been  induced  to  pay 
by  reason  of  such  fraud  and  deceit,  and  for 
the  cancellation  of  all  Indebtedness  to  the 
defendants  growing  out  of  the  transaction. 
The  basis,  therefore,  of  the  right  of  plaln- 
tUb  to  rescind  was  the  wrong  which  the  de- 
fendants were  charged  with  having  commit- 
ted, and  the  right  to  recover  that  with  which 
they  had  parted  was  based  npon  the  same 
ground;  so  tbat  U  appears  clear  the  action 
of  tiie  plaintiff  was  founded  npon  a  tort 
In  other  words,  tlielr  right  of  action  and 
the  relief  which  th^  demanded  grew  out 
of  an  alleged  tort,  and  tills,  we  ttilnk,  la 
what  the  statute  means  by  an  action  founded 
npon  tort,  irrespective  of  what  the  action  it- 
self might  be  deuomlnated  In  legal  parlance. 
This  la  manlfeat  ftom  the  language  of  the 
statute^  which  speaks  Of  an  action  "fbonded 
ivon  tort"  "Foonded  upon**  means  the  bot- 
tom, or  foundation,  on  which  something 
rests  or  reUee;  w  that;  In  speaking  of  an 
action  founded  np<m  tort,  tme  was  meant  the 
basta  or  foundation  at  which  was  a  tort 

[I]  Testimony  was  admitted  to  the  effect 
tbat  Sprlngbetti  had  represented  to  plalntUEs 
that  MuUer  had  paid  him  910^000  for  hla  In- 
terest In  the  lease,  and  «hlblted  to  them 
Muller's  cheek  in  that  sum.  TUa,  it  la  uxv 
ed,  was  aeroT,  for  the  reason  Oiat  a  state- 
ment of  a  vendor  as  to  the  price  iiald  for 
an  ftrtlde^  though  false  and  fiiade  with  Inr 
tent  to  deo^ve^  will  fumlaih  no  ground  for 
action.  In  the  drcumstances  of  QiIb  case, 
tiie  rule  contended  f ot  la  not  applicable.  It 
aj)ipean  the  Mnller  checik  was  drawn  on  a 
bank  where  he  did  not  have  a  eeat  to  meet 
it,  and  was  afterwards  letomed  to  the  draw- 
er ;  that  the  transaction  between  Sprlnghetti 
and  Muller,  according  to  testimony  adduced, 
was  a  mere  subterfuge  whldi  they  pretended 
was  genuine,  by  the  passing  of  a  worthless 
(dieck  pursuant  to  an  understanding  betwera 
them  that  It  would  never  be  presented  to  the 
bank  npon  wUdi  it  was  drawn,  the  purpose 
of  wUdi  was  to  caoss  the  plaintUb  to  be- 


lieve that  it  was  a  bona  flde  transaction,  bfr 
cause  the  property  contained  large  quautttles 
of  valuable  mineral.  In  brief,  from  the  tes- 
timony of  plaintiffs,  it  was  a  farce  sale^ 
which  was  part  of  a  concerted  scheme  of  de- 
fendants to  Induce  plaintiffs  to  believe  that 
the  property  contained  valuable  ore  bodies. 
The  statement  of  the  sale  was  relied  on  by 
plaintiffs,  and  as  it  wj^s  an  artifice  on  the 
part  of  defendants,  in  connection  with  other 
frauds  and. false  representations  made  and 
resorted  to  for  the  purpose  of  deceiving  the 
plaintiffs,  it  was  properly  admitted  in  evi- 
dence. 

[4]  At  the  conclusion  of  the  testimony,  the 
defendants  moved  for  a  nonsuit  based  npon 
the  ground  that  the  evidence  disclosed  there 
was  no  community  of  interest  between  the 
plaintiffs  in  the  subject  of  the  suit;  that  Is, 
that  there  was  no  Joint  interest,  and  hence 
they  could  not  maintain  a  Joint  action. 
What  the  evidence  may  disclose  on  this  sub- 
ject we  do  not  deem  It  necessary  to  consid- 
er, for  the  reason  It  presents  the  question 
that  there  was  a  misjoinder  of  plaintiffs. 
Section  6S  of  Mills'  Code  provides  that  if  an 
objection  to  a  misjoinder  of  parties  plaintiff 
be  not  taken,  either  by  demurrer  or  answer, 
the  defendant  shall  be  deemed  to  have  waived 
the  same.  In  the  case  at  bar  the  defendants 
demurred  to  the  complaint  npon  the  ground 
of  misjoinder,  but,  as  previously  rtated,  bar- 
ing answered  after  this  defnnrrer  was  over^ 
ruled,  they  waived  the  right  to  question 
such  ruling.  Thereafter  they  could  only  raise 
It  by  answer,  jirovlded,  of  course,  the  alleg- 
ed misjoinder  did  not  appear  on  the  face 
of  the  complaint  Th^  interposed  no  such 
defense,  and  tiierafinre^  under  the  provisions 
of  the  Code,  waived  It  Keys  v.  Morrison,  S 
C&ia  App.  441,  34  Bac.  258;  Sams  Automatic 
Car  Coupler  Co.  t.  League,  supra. 

[I]  It  is  also  omtended  on  behalf  of  de- 
fendants that  the  evidence  is  insuffldent  to 
sustain  the  Judgment  rendered  because  It 
does  not  establltdi  any  conspiracy  between 
the  defendants,  or  that  they,  or  ^tber  of 
them,  committed  the  frauds  charged.  It  Is 
unnecessary  to  undertake  a  review  of  the 
testimony  further  than  to  say  tbat  In  our 
opinion  it  is  ample  to  establidi  the  fraud 
and  conspiracy  charged  in  the  complaint 
There  may  be  some  conflict  In  the  testimony 
bearing  on  these  subjects;  but  tbat  conflict 
was  decided  in  favor  of  the  plalnOlta,  and 
therefore  snch  flndlng  will  not  be  disturbed 
on  review,  when  the  flndlng  made  by  the 
trial  court  Is  fully  sustained  by  the  evidencfc 

[(]  In  the  Judgment  rendered  the  court 
decreed  that  plaintUh  were  not  entitled  to 
any  relief  on  account  ot  the  purchase  of  the 
four-tenths  interest  in  the  property  from  the 
owner,  who  had  given  an  option  to  purchase 
her  interest  to  Muller.  This,  It  Is  urged,  was 
error,  for  the  reason  that  it  allowed  the 
plaintiffs  to  affirm  In  part  and  rescind  la 
part;  that  Is  to  say.  If  plalntUb  were  e»> 
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ttUed  to  readnd,  tbe  Jadgment  abould  hare 
leqnired  tbem  to  rescind  In  toto  bj  zMtorlng 
to  Unller  lils  option  to  purchase  ao  much  of 
the  fee  as  they  purchased  under  tb^  option. 
It  appears  from  the  teatlmony  that  plain- 
tUEs  pnrdiased  thdr  tntereet  In  the  title  to 
fha  inroperty  firom  the  owner  direct,  and 
paid  her  tbe  money  tbarefor»  so  that  none 
of  tUs  purchase  money  ever  came  Into  the 
bands  of  tbe  defendants.  Such  being  tbe 
ease,  tbe  trial  court  evidently  determined 
tiiat  tbtty  sbonld  not  be  held  tcr  tbe  amount 
of  sodi  porctaaae.  U  this  was  error,  it  was 
In  fhTOr  ot  tbe  defendants,  because,  if  tbey 
were  entttled  to  be  placed  in  statu  quo  in 
respect  to  tbe  cwtlm.  tbok  tb^  should  hare 
been  required  to  repay  tbe  plaintiffs  the 
anKrant  wbidk  they  bad  expended  In  securing 
tlUe  to  tbe  fonr48ntbs  Interest  Tbls  would 
bare  increased  tbe  Judgment  something  like 
|1.60a  The  Goda  (Metton  78.  Mills')  pro- 
Tides  tbat  errors  in  proceedings  which  do 
not  afltoet  tbe  substantial  rights  of  tbe  par- 
ties shall  be  dlsr^arded.  We  have  oftm 
dodded  tbat  oror  without  prejudice  will  not 
work  a  rerersal  on  review.  The  trial  court 
evidently  found  (and  the  evidence  fully  sus- 
tains such  finding  that  tbe  property  was 
iwactlcally  worthless.  Such  being  the  fact, 
and  even  If  It  be  conceded  tbat  defendants 
were  entitled  to  be  piaoed  in  statu  quo,  with 
reqwct  to  tbe  four-tenths  interest,  tbey  can* 
not  complain  when,  for  sncb  alleged  error, 
tbey  have  escaped  being  required  to  pay 
$1,600  or  more^  for  tbat  interest  wblcb  it 
pears  is  of  no  substantial  value. 

The  Judgment  of  tbe  dlsfarlct  oonrt  Is  af> 
firmed. 

Judgment  afllrmed. 

MUSSEB,  a  J.,  and  BILL,  3^  ooneur. 


LB  MASTBR  v.  PEOPLE. 

(Supreme  Court  of  Colorado.   March  8.  1918. 
Rehearing  Denied  April  7,  1918.) 

1.  DiPOsmoNS  a  90*>— Admissibilitt  in 

EVIDKITCB. 

DepoflitlonB  of  nonresident  witnesses,  taken 
in  the  premice  of  accused,  are  properly  admit- 
ted under  Rev.  St  1908,  |  7278,  providing 
that  such  depositions  shall  not  be  used  if,  in 
tbe  opinion  of  the  court,  the  personal  attend- 
ance of  the  witness  may  be  had;  it  being  ad- 
Qiitted  that  the  depoBitTons  of  tbe  witneiBes  in 
question  were  taken  sb  that  they  could  return 
to  their  homes. 

lEd.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  H  248-255,  268-260;   Dec  Dig.  | 

9a*] 

2.  GfituiNAi,  Law   (S  442*)— DocuumABT 

EVIDEKCB— HaNDWBITINO. 

In  a  prosecutioD  for  embexslement  letters 
written  b;  accused  in  the  regular  course  of 
busbiess  and  received  as  sncb  may  be  admitted 
without  expert  proof  of  accused's  signature. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1027 ;  Dec  Dig.  i  442.*] 


3.  CSiuinAi.  Law  (|  402*)^«BOOnDJJtr  Bvi- 

OEHCE— ADUISSIBIUTT. 

In  a  prosecution  for  embeislement  carbon 
copies  of  letters  written  hj  witnesses  in  repl7 
to  those  received  from  accused  are  admissible, 
where,  upon  accused's  objection,  he  was  re- 
quested to  produce  the  originals,  but  stated  bli 
inability  to  do  so,  and  the  witnesses  testified 
tiiat  the  carbon  copies  were  made  at  the  same 
time  tbe  origiikals  were  mailed. 

[Ed.  Note.— Fw  other  eases,  see  Criminal 
Law,  Cent  Dig.  K  S8T,  888;  Dee.  Dig.  | 
402.*] 

4.  Cbiwrai:,  Law  (|  400*)— Second abt  Evi- 
dence—Ihfbession  Copt  Book. 

In  a  prosecution  fbr  embezzlement  an  im- 
pression copy  book,  in  which  a  witness  testified 
were  copied  letters  written  by  accused  material 
to  the  offense,  is  properly  admitted  withqut  an 
attempt  to  produce  uie  originals ;  it  appearing 
that  tbey  were  mailed  to  nonresidents. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  879-886,  1208-1210 ;  Dec. 
Dig.  I  400.*J 

6.  EUBBZZLEUBKT  <|  39*>— EVIDENCB— RXPOBT 
OP  OOBPOBATION. 

In  a  prosecution  for  embenlement  of  tbe 
funds  of  an  insolvent  corporation,  a  certified 
copy  of  the  annual  report  of  the  corporation, 
which  accused  dominated,  is  admissible,  when 
tending  to  show  the  criminal  Intrat  of  accused. 

[Ed.  Note— For  other  cases,  see  BmbeszV*- 
ment  Cent.  Dig.  |  62;  Dec  D^  |  89.*] 

6.  Bmbezzleukht  d  88*)— BnonnaD— ADii> 

BIBIUTr. 

In  a  prosecution  for  emhezslement  by  the 
dominating  member  of  an  Insolvent  corporatioiv 
who  took  tbe  funds  of  the  corporation  claiming 
them  to  be  due  liim  for  back  salary,  the  books 
of  the  corporation  showing  payment  of  accus- 
ed's salary  account  are  admissible. 

[Ed.  Note.— For  other  cases,  see  Eknbezzle- 
ment  Cent  Dig.  |  62 ;  Dec  Dig.  |  89.*] 

7.  Criminal  Law   (|  444*)— Documbntaet 
evidence— i dentifi cattoh. 

.In  a  prosecution  for  embezzlement  by  ac- 
cused, who  dominated  an  insolvent  corporation 
and  appropriated  funds  thereof,  testimony  by 
an  employ^  of  the  company  and  by  tbe  trustee 
in  bankruptcy  of  tbe  corporation  that  the  books 
offered  were  tbe  books  of  tbe  corporation  suffi- 
ciently identifies  them  to  warrant  their  admis- 
sion in  evidence 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew.  Cent  Dig.  {  1028;  DecDig.  |  444.*] 

8.  WlTNEHSEa  (I  46*)— COlfPETENOT. 

In  a  prosecutton  for  embezzlement  by  ac- 
cused, who  dominated  an  insolvent  corporation 
and  took  the  proceeds  of  some  sales  of  Koods 
purchased  on  credit  under  a  claim  of  back  sal- 
ary, the  fact  that  an  employ^  of  the  corpora- 
tion had  been  supported,  pending  the  trial,  by 
a  seller  who  instigated  the  prosecution  does  not 
render  him  incompetent  but  goes  merely  to  the 
weight  of  bis  evidence. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  I  108;  Dec.  Dig.  |  46.*] 

9.  Cbucihax.  Law  (|  1170*>— ApfeaIt-Habm- 

LESS  Ebbob, 

In  a  criminal  prosecution  the  rejection  of 
evidence  subsequently  admitted  is  harmless  er- 
ror. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3145-3153;  Dec.  Dig.  8 
1170.  •] 

10.  Witnesses  il  860*)— lunACHHENT. 

In  a  criminal  proeecntion,  where  a  witness, 
who  had  been  incarcerated  with  accused  In  the 
county  jail,  testified  to  a  conversation  with 
accused,  it  was  not  error  for  the  trial  court  to 
refuse  to  make  witness  state,  on  cross-exemina- 
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tion,  upon  what  chares  h*  had  bera  Incarcer- 
ated, iiDce,  it  being  Bbown  that  be  bad  been  in 
jail  for  Bome  time,  bat  not  tbat  he  had  been 
coDTlcted  of  crime,  be  coold  not  be  impeached 
except  as  may  other  witness. 

[Ed.  Note.— For  other  casea,  see  Witnesses, 
Cent  Dig.  II  1140-U49 ;  Dec.  Dig.  |  300.*] 

11.  Gbzhinai.  Law  <|  472*)— BniWNO»-Bx- 

In  a  prosecution  for  embenlement  by  ^c- 
cused,  who  dominated  an  insolTent  corporation, 
and  who  took,  under  claim  of  back  salary,  the 

{iroceeds  of  cash  sales  of  goods  bought  on  cred- 
t  testimony  by  as  expert  accountant  is  admis- 
iible,  where  the  books*  of  the  corporation  which 
were  in  evidence,  were  volaminoos  and  intri- 
cate. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dfg.  I  10S9;  DecTDig.  S  472.*] 

12.  EtHBBZZLIHBHT    Q     SB*)— ETXDKirCB— Al>- 
KnSIBIUTr. 

Id  a  prosecntloii  for  embenleineiit  against 
accused,  who  dominated  a  corporatloD,  and  who 
took,  under  a  claim  of  hack  salary,  the  proceeds 
of  sales  of  goods  which  be  porchased  on  credit, 
«vid«iee  of  the  buolTency  of  a  oMporatlon  is 
admissible  on  the  qnestlcni  of  bli  mmlnal  In- 
tent 

[Bd.  Note.— For  other  cases,  see  Embenle- 
ment, Gent  Dig.  |  62;  Dec.  Dig.  |  Sd.*] 

13.  EuBEZzLnmrr  (|  23*)— What  Consn- 

TUTBS. 

Where  moneys  of  an  insolvent  corporation 
were  frandulently  taken,  It  is  no  defense  to  a 
prosecQtion  for  embenlement  to  show  tbat  they 
were  taken  with  the  consent  (rf  the  officers  and 
stockholders. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment Cent  Dig.  U  S1-3SH :  I>ec.  Dig.  |  23.*] 

14.  CBikaHAL  Law  (|  822*)— TBUi^Iiiaixno- 

TIONS. 

In  a  prosecution  for  embezzlement  of  the 
funds  of  an  insolvent  corporation,  tlie  court 
charged  that  to  convict  the  jury  must  believe 
that  the  corporation  was  Ineolvent  and  tbat 
accused  fraudulently  converted  moneys  belong- 
ing to  the  corporation  for  the  payment  of  a 
fictitious  claim  due  himself,  and  also  farther 
charged  that  the  payment  of  the  claim  in  good 
faitlC  without  any  intention  to  defraud,  was  a 
complete  defense,  and  that  In  order  to  convict 
they  must  find  that  the  corporation  was  under 
the  control  of  accused  and  was  insolvent  and 
tbat  kaowing  this  be  took  the  corporation's 
money  to  Us  own  um  under  fraadnlent  claim. 
J7eM  not  erroneous  as  telling  the  jury  that  If 
the  corporation  was  insolvent  It  would  be  un- 
lawful for  it  to  pay  accused's  claim,  and  tliat 
bis  payment  of  bis  claim  In  good  faith  would 
render  Um  guilty;  for  Instmetiona  most  be 
considered  as  a  whole. 

[Ed.  Note.— For  other  cases,  see  GUminal 
Law,  Cent  Dig.  U  1990,  1901,  19M,  199S, 
31S8 ;  Dec.  Dig.  |  822.*] 

Error  to  District  Gonrt,  City  and  County 
of  Denver;  Greeley  W.  Wbltfonl,  Judge. 

D.  F.  Le  Master  was  convicted  o(  unbez- 
Blement,  and  he  brings  error.  Affirmed. 

Thomas  M.  Morrow,  of  Denver,  for  plain- 
tiff In  error.  Benjamin  Griffith,  Atty.  Gen., 
and  Qeorge  D.  Talbot,  Sp.  Counsti,  of  Den- 
ver, for  the  Peojtle. 

BILL,  J.  The  plaintiff  In  error  wu  con- 
rlcted  of  embezallng  93.700  finm  the  D.  F. 
Le  Master  Brokerage  Company,  a  corpora- 


BEPOBTBB  {C&to. 

tion.   He  brings  the  case  here  for  review 

Tipon  error. 

It  is  earnestly  urged  that  the  eridnioe  is 
Insufflclent  to  sastaln  the  verdict  The  de- 
fendant contends  that,  while  he  appropriated 
the  money,  he  was  guilty  of  no  crime,  for 
the  reason  that  he  was  entitled  to  it  as  and 
for  salary  for  services  prerlonsly  rendered 
to  the  corporation,  and  that  he  had  the  con- 
sent of  the  company  to  so  apply  the  money. 
The  people  claim,  first,  that  the  defendant 
had  been  paid  his  salary  in  full,  and  that 
the  claim  of  $3,700  for  back  salary  was  a 
trumped-up  claim;  second,  tbat  if  the  com- 
pany was  indebted  to  him  for  salary,  It  be- 
ing Insolvent  to  his  knowle^ce,  and  owlnff 
various  parties  lai^e  amounts  for  flour 
which  it  had  but  recently  purchased  on  cred- 
it and  sold  for  cash,  It  was  frandnlent  for 
him  to  thus  convert  the  money  bo  due  them 
to  his  own  use,  and  that,  even  assuming  he 
was  a  creditor,  because  he  was  also  a  direc- 
tor, an  officer,  and  its  manager,  his  duty  was 
to  hold  this  money  in  trust  for  all  the  cred- 
itors; that  upon  account  of  these  facta 
and  the  drcumstanras  under  which  he  ap- 
propriated it  he  was  guilty  of  embezzlement 
It  Is  unnecessary,  In  an  opinion,  to  analyze 
or  set  forth  in  detail  the  evidence  pertain- 
ing to  the  transaction..  It  Is  sufficient  to 
state  that  we  have  given  It  careful  consld* 
eration,  and  are  of  the  opinion  tbat  there 
Is  sufficient  evidence  to  Justify  the  verdict 

[1]  Prior  to  the  trial,  depositions  of  wit- 
nesses residing  In  Kansas  were  taken  In  the 
presence  of  the  accused,  pursuant  to  a  waiv- 
er of  notice  by  him.  These  were  taken  un- 
der the  provisions  of  general  Bectiona  7277- 
7279,  Revised  Statutes  1908.  When  the  dis- 
trict attorney  offered  to  read  these  deposi- 
tions to  the  jury,  counsel  for  the  defendant 
objected,  claiming  that  no  proper  foundation 
was  laid;  tbat  there  was  no  showing  that 
the  witnoses  could  not  be  produced.  The 
objection  was  overruled.  We  find  no  oror 
In  this  re£{»ect  Section  7278,  supra,  pro- 
vides "that  such  deposition  shall  not  be  used 
If,  In  the  opinion  of  the  court,  the  personal 
attendance  of  tlie  witness  might  be  [wocured 
by  the  prosecution  or  is  procured  by  the  ac- 
cused." It  stands  admitted  that  these  wit- 
nesses were  residents  of  Kansas;  their  dep- 
ositions were  taken  In  order  that  they 
mightretnm  tothatstate.  By  therullnf  it 
was  evidently  the  opbklon  of  the  court  that 
the  personal  attendance  of  the  witnesses 
might  not  be  procured  by  the  prosecution; 
there  was  no  offer  by  the  defoise  to  produce 
them.  The  statute  saya,  "1^  In  the  opinioB 
of  the  trial  courts"  et&;  we  And  no  abuse 
of  the  discretion  exerdaed. 

[S]  Comidalnt  is  made  to  the  admission 
In  evidence  of  certain  letters  purp»tlng  to 
have  come  from  the  D.  F.  !«  Master  Bro- 
kerage Company.  It  Is  d^jned  there  was  no 
attempt  to  identify  the  signature  as  the 
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bandwrlttiig  of  D.  F.  Le  Master.  Tbey  wera 
reoelTed  In  the  r^nlar  eonne  of  mall;  tb^ 
coDtentfl  wm  in  connecdoD  with  a  general 
line  of  transactlona  between  the  corporation 
(of  whlcb  the  plalntitC  In  error  was  ttie  oon- 
trolUng  factor)  and  tbe  eondry  witnesses, 
and  were  introduced  principally  for  the  pur- 
pose of  disclosing  the  transactlona  which 
led  np  to  and  disclosed  from  what  source 
the  corporation  received  the  mon^  which 
the  Jury  found  was  tiiereafter  embeided  by 
the  defendant  We  do  not  understand  that 
it  requires  the  teetlnwny  of  an  expert  In 
handwriting  to  make  admissible  letters  of 
this  character.  We  tbinlc  they  were  suffi- 
ciently Identified  for  the  purposes  offered. 

[I]  ComiOalnt  Is  made  to  the  admission 
In  erldaiee  of  carbon  copies  of  letten  wrlt- 
ten  by  witnesses  In  r^ply  to  those  received 
tnm  tbt  dtftodant^s  eompan7>  ^ther  wri^ 
ten  ox  dictated  by  him.  Upmi  his  objections 
to  the  copies  the  defendant  was  requested 
to  i^rodnce  the  orlglnala;  he  stated  his  in- 
abtlltr  to  do  so,  and  feom  Us  eonnsel's  statfr- 
menti  It  Appears  tliat  the  allowance  of  time 
after  the  request  was  made  would  have  been 
of  no  assistance  in  this  respect  The  wl^ 
nesses  testified  that  the  cartxm  copies  were 
nude  at  the  same  time,  and  that  the  oriiA- 
nals  were  properly  mailed,  etc  Under  these 
drcnmatances  we  think  the  copies  were  prop- 
erly admitted. 

[4]  A  Mr.  Grandt  testUted  that  he  had  been 
onployed  by  the  D.  P.  XjO  HfUta  Brokerage 
Company.  An  impression  copy  book  was 
placed  in  his  hands,  which  be  identified  as  be- 
longing to  tbecompany,  and  bereferred  to 
oopiea  of  varlons  letters  therrtn,  stating  that 
the  originals,  of  which  the  Impressions  In 
the  book  were  copies,  had  been  written  and 
mailed  to  various  persons  and  companies; 
that  be  wrote  the  greatw  majority  of  the 
letters  at  the  dictation  of  the  defendant 
The  pages  In  this  book  thus  referred  to  by 
the  witness  were  ottered  In  evidence.  It  is 
dalmed  that  this  was  ivejndlclal  error,  as 
no  effort  was  shown  to  have  been  made  to 
obtain  tbe  originals.  We  do  not  think  so. 
^nie  object  of  this  testimony  was  to  show  the 
criminal  Intent  of  the  defendant  The  letters 
were  shown  to  have  been  mailed  to  sundry 
people  and  companies  In  other  states,  who 
were  beyond  the  Jurisdiction  of  the  court 
The  book  contained  Impression  copies  taken 
at  the  time;  we  think  this  snffldent  wlthont 
further  showing  to  Justify  their  admission. 
Tills  was,  In  substance,  the  defendant's  im- 
pression book  of  his  own  letters.  It  contain- 
ed declarations  against  interest,  and  for  this 
purpose  waa  property  admitted.  D.  &  B. 
O.  R.  R.  Oo.  T.  Wilson,  4  Colo.  App.  36S,  S» 
Pac,  6T. 

[5]  A  certified  copy  of  the  annual  report 
of  the  D.  F.  Le  Master  Brokerage  Company, 
filed  In  the  office  of  the  Secretary  of  State 
March  2,  1910,  was  offered  In  evidence  over 
the  objection  of  the  defendant   We  find  no 


objection  to  this  evidence.  It  likewise  went 
to  show  the  criminal  Intent  of  tbe  dflCliod> 
ant;  U  otberwtsek  it  was  hannleos  error. 

[I]  The  books  of  the  D.  F.  Le  Master 
Brokerage  Company  were  properly  admitted 
in  evidence,  as  weH  as  the  d^endant's  salary 
account  ther^,  showing  what  he  had  beat 
paid,  etc.  All  had  a  bearing  upon  his  con- 
tention that  he  had,  in  good  faith,  appropri- 
ated this  $3,700  to  his  own  use  i^on  account 
of  salary.  This  line  of  testimony  was  es- 
pecially applicable  whMi  It  Is  considered  that 
this  was  tactically  a  tme-man  corporation. 

[7]  It  Is  clahned  that  the  books  of  tbe 
company  were  not  properly  identified.  J.  F. 
Spencer  testified  that  he  was  the  trustee  In 
bankruptcy  of  tbe  D.  F.  Le  Ibster  Bndcer- 
age  Obmpany ;  that  as  such  trustee  he  had 
tbe  books  of  ttiat  company;  and  that  lie 
recognised  the  books  in  the  court  before 
him  as  the  bo<^  of  tbe  company.  A  Mr. 
Grandt  tastlfled  that  be  bad  been  employed 
by  the  company ;  that  the  detoidant  waa  In 
charge  ot  its  afflUrs ;  and  that  he  reeognlaed 
tbe  txxAu  in  court  as  the  books  wbldi  be  saw 
while  employ  tlie  company.  We  tUnk 
the  books  were  sufficiently  Identified. 

[I]  Miany  exc^iUona  were  taken  to  tbe 
evidence  of  B.  D.  Kellogg ;  he  had  beai  In 
tbe  employ  of  the  D.  F.  Le  Master  BnAsi^ 
age  Company.  Jnst  inrtor  to  ,tbe  time  it  went 
Into  bankruptcy.  It  Is  daimed  that  irtille 
thus  employed  he  waa  engaged  In  giving  al* 
leged  information  to  tbe  attraneya  for  cer- 
tain Kansas  millers  from  wbom  this  com- 
pany pnrdiased  floor;  that  Jnst  b^re  it 
went  Into  bankruptcy  Kellogg  was  discharg- 
ed ;  that  be  was  Immediately  taken  to  Kan* 
sas  and  there  supported  and  maintained  by 
the  PhUllpeburg  Milling  ft  Elevating  Com- 
pany ;  that  this  concern  was  leqwnslble  for 
tbe  defendants  prosecution;  and  that  this 
witness  swore  to  the  original  information  In 
this  case.  Unquestionably  Mr.  Kellogg's  tes- 
timony was  very  damaging  to  tbe  defendant 
in  disclosing  his  criminal  Intoit,  but  wheth- 

or  not  bis  evidence  was  manu&ctnred,  aa 
claimed,  was  for  tbe  Jury  to  determine. 
The  fkcto  above  named,  It  true,  did  not 
make  blm  incompetent  to  testify. 

[I]  It  is  claimed  that  the  court  erred  In 
refusing  to  admit  In  evidence  page  18  of  the 
mlnato  book  of  the  corporatlou,  when  Jolm 
Bttnard,  a  witness  called  by  the  defendant 
identified  the  page  and  book.  Thereafter 
the  defendant  took  the  stand,  and  this  iden- 
tical evidence  was  admitted  during  his  ex- 
amination. This  eliminates  any  question  of 
prejudicial  error  concerning  Its  original  re< 
Jectlon. 

[II]  One  James  W.  Burnett,  who  had  been 
Incarcerated  in  the  county  Jail  several  times 
prior  to  the  trial,  testified  to  an  alleged  con- 
versation between  himself  and  the  defendant 
while  both  were  in  Jail.  Counsel  claims  an 
Inspection  of  his  evidence  will  show  that  the 
alleged  conversation  luid  no  bearing  wtaat- 
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ever  on  tbe  Issue  of  the  cue.  If  that  Is 
true,  we  taU  to  appredmte  wher^  as;  prej- 
udicial error  was  committed.  It  would  be 
harmless  error  at  least  Upon  crosB-examl- 
natlon  the  court  declined  to  compel  the  wit- 
ness Bennett  to  answer  what  the  first  charge 
was  on  which  he  had  been  Incarcerated. 
The  evidence  dlsdosed  that  the  witness  was 
then  in  Jail,  and  bad  been  for  some  time. 
He  was  not  asked  If  he  had  ever  been  con- 
victed of  a  crime.  If  he  had  not  t>een,  bnt 
was  awaiting  trial,  we  think  the  general 
role  concerning  impeaching  testimony  was 
applicable  to  him  the  same  as  any  other  wit- 
ness. Tollifson  et  aL  v.  People,  49  Colo. 
219,  112  Pac.  7W.  The  witness'  history,  per- 
taining to  hlB  sojonra  in  the  county  Jail, 
was  gone  Into  quite  tolly.  The  Jury  bad 
this  before  than  with  which  to  determine 
the  weight  to  he  given  bis  testimony.  The 
extent  to  which  counsel  may  go  upon  cross- 
uaminatlon  In  such  matt^  is  largely  with- 
in the  dlscretloD  of  the  trial  court  We  can- 
not say  that  the  conrt  abused  its  discretion 
In  the  respect  referred  to. 

[11]  E.  F.  Arthur,  an  expert  accountant 
was  permitted  to  testify  that  he  had  made 
an  examination  of  the  books  of  the  D.  F. 
Le  Blaster  Brokerage  Company  and  as  to 
certain  tacts  which  they  dlsdoaed,  one  of 
whldi  was  Uiat  tlie  company  was  insolvent 
at  the  time  of  the  alleged  embezslement 
It  la  claimed  this  was  prejudicial  error. 
The  books  were  In  court  subject  to  inspec- 
tlon;  tbey  were  quite  Tolnmlnons  and  of 
BUdi  a  cbaracta  aa  to  render  It  difficult  for 
the  Jury  to  airlve  at  a  correct  condusiott 
concerning  their  exact  omdltlon.  Under 
such  drcumstances  resort  may  be  had  to 
tlie  aid  of  an  expert  bookkeeper  to  examine 
and  explain  the  tme  state  of  tbedr  condl- 
Haa,  etc  Brown  t.  Ilrst  National  Bank, 
49  Colo.  888.  113  Pae  483. 

[IS]  It  la  further  nrged  that  It  waa  prejudi- 
cial error  to  tains  show  the  insolvency  of 
the  corporation ;  that  as  the  diarge  was  for 
embeaslonent  it  was  Immaterial  whether  the 
owporatlon  ms  solvent  or  Insolvent  This 
last  statement  Is  unquestionably  true;  bnt 
when  we  consider  ttiat  this  was  In  tact  what 
la  commonly  termed  a  one-man  corporation, 
and  that  man  was  the  defradant,  its  solven- 
cy would  have  a  bearing  np<m  the  question 
of  his  crlmlml  Intent,  vhea  it  Is  shown, 
and  in  &ct  admitted,  that  he  at  this  one 
time  took  93,700  of  Its  funds  and  appropri- 
ated it  to  his  own  oae^  under  the  alleged 
claim  of  back  salary  then  owing  him  by  his 
corporation. 

About  120  BBsignmenta  of  error  have  been 
made  pertaining  to  the  admission  and  rejec- 
tion of  testimony.  We  have  answered  in 
detail  what  appears  to  us  to  be  the  most  im- 
portant It  would  unnecessarily  lengthen 
this  opinion  to  thus  answer  all;  we  have 
considered  them,  but  find  no  prejudicial  er- 
ror in  this  xeq  tect 


[IS]  Numerous  assignments  are  made  per- 
taining to  instructions  given,  refused,  and 
modified.  Ttej  all  colter  around  the  cor- 
rectness of  Instruction  No.  10,  which,  in 
sntwtance,  advised  the  Jury  that  while  it  is 
essential,  to  constitute  the  crime  of  embea- 
slement  that  it  be  proved  beyond  a  reason- 
able doubt  that  the  moneys  were  taken  and 
converted  without  the  consent  of  the  corpo- 
ration, nevertheless  that  the  officers  and  di- 
rectors could  not  legally  consent  to  a  fraud- 
ulent transaction,  and  that  when,  knowing 
the  insolvency  of  the  corporation,  etc.,  they 
fraudulently  consented  to  such  a  transaction 
that  stt<di  consent  was  Illegal,  and  the  ap- 
propriation would  still  cmstitute  the  crime 
of  embezslement 

The  rule  that  it  Is  no  d^ense,  to  a  charge 
of  embezslement  of  the  funds  of  a  corpora- 
tion, to  show  that  the  moneys  were  taken  by 
Its  ccHisent  whwe  the  otBem  and  stockhold- 
ers frau^uloLtly  consented  thwetis  In  rea- 
son is  supported  by  an  overwhelming  weight 
of  authority.  Beeves  v.  States  96  Ala.  31, 
11  South.  158;  United  States  v.  Harper  (G. 
G.)  33  Fed.  471;  State  v.  Kortgaard,  62 
Minn.  7,  64  N.  W.  51;  Taylor  v.  Common- 
wealth, 119  Ey.  731.  70  a  W.  244;  Me- 
Knight  V.  United  States,  IIS  Fed.  972,  54 
0.  C.  A.  858;  State  v.  Browning,  47  Or.  470; 
82  Pae  955;  Secor  v.  State,  118  Wis.  621, 
95  N.  W.  942;  State  v.  Foust.  114  N.  C.  842, 
19  S.  SL  276;  State  v.  Nicholls,  60  La.  Ann. 
699,  23  South.  980}  People  T.  Butts,  128 
Mich.  206,  67  N.  W.  224;  Saranac  ft  L.  P. 
B.  B.  Ca  T.  Arnold.  167  N.  T.  368»  60  N.  E. 
647;  People  T.  Ward.  134  CaL  901.  66  Pac. 
872;  Holmes  et  al.  T.  Wlllatd,  12S  M.  T. 
76.  25  N.  B.  1088,  11  L.  B.  A.  m 

[14]  It  la  further  claimed  that  this  in- 
Btmctlon  Is  erroneoos,  because  It  tells  the 
Jury  that  it  the  oorpovation  waa  insolvent 
It  would  be  unlawful  for  It  to  pay  the  de- 
taidant*s  dalm  and  thereby  make  him  a 
preferred  creditor,  because  It  says  that  the 
stockholders  and  directors  cannot  consent  to 
an  nnlawful  act  (m  ttie  part  of  the  corpora- 
tion; that  from  titds  language,  if  the  pay- 
ment was  nnlawfal.  although  made  in  good 
Calth,  the  defendant  bad  to  be  found  guilty. 
We  do  not  ao  undwstand  the  instmctlon; 
but.  to  Oie  omtrary,  it  says  that  the  jury 
must  farther  beUeve  from  the  evidence  etc, 
that  this  was  done  while  the  company  ms 
insolvent  and  vrith  the  intention  that  the 
money  was  to  be  fraudulently  converted 
from  the  corporation  and  fraudulently  di- 
v«ted  from  the  payment  of  the  creditors 
of  the  corporation,  etc.  As  we  read  them 
in  the  manner  there  used,  the  words  "fraud- 
ulently converted"  and  "fraudulently  di- 
verted" apply  to  criminal  acts,  which  include 
the  Intent  and  not  to  where  It  was  done  in 
good  faith,  yet  was  In  fiict  nnlawful.  In 
addition,  It  Is  elementary  that  instructions 
must  be  considered  as  a  whole.  By  Instruc- 
tion No.  0  the  Jury  woe  told  that  tt  would 
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be  a  complete  defense.  If  the  moneys  were 
taken  hj  tbe  detoidant  on  a  claim  for  back 
salary*  If  tUs  was  done  In  good  faith,  and 
wltbont  any  Intention  on  Us  part  to  de- 
fraud tbe  oorporatlon  ex  Its  creditors,  etc.; 
yet  If  the  claim  for  back  salary  was  not 
made  in  good  fiiltli,  hot  If  it  were  a  mere 
preteiue  or  show  or  device  on  his  part  to  ob* 
tain  the  money  and  convert  it  to  his  own 
use,  and  to  give  the  transaction  the  aiq>ear- 
ance  of  legality  it  was  put  upon  the  ground 
of  a  dahn  for  back  salary,  that  It  would 
not  constitute  a  defense.  By  Instruction  No. 
11  the  Jury  were  told.  In  sobetance,  that  in 
order  to  convict  they  must  find  that  the  com- 
pany was  under  the  control  and  management 
of  the  defendant;  that  It  was  Insolvent; 
that  this  condition  was  known  to  the  de- 
fendant ;  that  he  had  this  money  In  Ms  pos- 
session by  virtue  of  his  employment,  and 
with  this  knowledge  of  the  company's  condi- 
tion that  he  applied  and  converted  tbe  mon- 
ey to  his  own  use  under  a  claim  or  pretense 
that  the  same  was  due  him  for  back  salary, 
which  liad  not  been  paid,  and  that  this  claim 
for  back  salary  was  not,  as  a  matter  of  &ct, 
a  bona  fide  claim,  and  was  not  made  In  good 
faith,  but  was  a  mere  pretense  on  the  part 
of  the  defendant  to  convert  the  money  to 
his  own  nse,  Instead  of  letting  the  corpora- 
tion apply  the  money  to  tbe  payment  of  all 
its  debts. 

When  instructions  Nm.  9  and  U  are  con- 
sidered In  connection  with  No.  10  complain- 
ed of,  we  are  of  opinion  that  they  elimi- 
nate any  possibility  of  conviction,  in  case 
the  money  was  taken  under  a  claim  for 
back  salary,  made  in  good  fiiith,  and  also 
any  question  concerning  the  consent  of  the 
board  of  directors  to  the  appllcaUon  of  these 
funds  In  payment  of  back  salary,  if  given 
in  good  toith,  regardless  of  whether  it  was 
Intended  to  give  a  preference  to  the  defend- 
ant or  otherwise^  This  makes  unnecessary 
any  consideration  of  the  question  of  tbe  va- 
lidity of  the  acts  of  the  officers  of  an  insol- 
vent corporation,  where,  in  good  faith,  tta^ 
attempt  to  mate  a  prefnence  in  favor  of 
one  creditor. 

Perceiving  no  pr^ndidal  error,  tlift  Judg- 
ment is  afDrmed. 

Affirmed. 

HUSSBB,  O.  J.,  and  QABBBBT,  3^  Con- 
cur. 


McGOVEBN.  Coroner,  r.  BOARD  07 
COM'RS  OF  CITY  AND  COUN- 
TY OF  DENVER. 

(Supreme  Court  of  Colorado.    March  8* 
1913.    On  Petition  for  Rehear- 
ins,  April  7,  191S.) 

1.  OOBONEBS  (i  7*) — COUPENBATIOIf. 

Rev.  St  1908,  1  2577,  providitig  compen- 
satloB  to  eonmers  for  "esefa  day  actually  em- 
ployed in  aisking  an  Inquest;"  does  not  allow 


compensation  for  services  In  investigatinf  cases 
of  sudden  death  in  which  tbe  coroner  deemed 
no  inquest  necessary,  nor  can  the  coroner  ie> 
cover  therefor  on  a  qnantom  meruit. 

[Ed.  Note.— For  other  cases,  see  Ooxonem, 
Cent  Dig.  H  7-10;  Dec  Dig.  {  7.*3 

On  Petition  for  Rehearing. 
2.  Oftickbs  <|  91*)— Compensation— Fobu  or 

Rev.  St  1908.  fi  1210,  providing  hi  part 
tbat  where  no  sjtecmc  fees  are  allowed  by  law 
tbe  time  necessarily  devoted  to  any  service 
charge  in  an  account  submitted  to  tbe  board  of 
commissioners  ahall  be  specified,  does  not  pro- 
vide for  compensation  to  public  officers,  but 
only  directs  how  bills  for  services  (or  which 
compensation  is  actually  allowed  by  law,  where 
no  specific  fee  is  fixed,  shall  be  made  out 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  H  132,  133, 130-lSfl;  140, 141 ;  Dec. 
Dig.  i  94.*I 

Brror  to  District  Court,  Olty  and  County 
of  Denver;  Carlton  M.  Bliss,  Judge. 

Action  by  B.  P.  McGovem,  as  coroner 
of  the  City  and  County  of  Daiver,  against 
tbe  Board  of  County  Commissioners  of  the 
City  and  County  of  D«iver.  Ju^ment  for 
defendant^  and  plaintiff  brings  error.  Af- 
firmed. 

Paul  J.  McGovem,  George  F.  Dunklee,  and 
Oscar  El  Jackson,  all  of  Denver,  for  plain- 
tiff in  error.  Smith  &  Brodc,  of  Doivw, 
for  defendant  In  error. 

BAILEY,  J.  Tbe  complaint  alleges,  among 
oth^  things,  that  plaintiff  was  at  all  times 
mentioned  therein  tbe  regularly  elected,  qual- 
ified, and  acting  coroner  of  tbe  city  and 
county  of  I>enver;  that  as  such  officer  It  was 
his  duty,  upon  being  informed  of  tbe  violent 
or  sudden  death  of  a  person  within  his  Ju- 
risdiction, the  cause  of  which  was  unknown, 
to  immediately  view  the  body  and  make  in- 
vestigation respecting  the  cause  and  manner 
of  the  death,  and  if  satisfied  that  death  was 
not  procured  by  another  person,  or  by  un- 
lawful means,  no  suspicious  circumstances 
appearing,  to  deliver  the  body  to  the  friends 
or  relatives  of  the  deceased  for  Interment; 
that  from  February  3,  1909,  to  January  5, 
1911,  as  such  officer,  be  was  informed  of  the 
violent  or  sudden  deaths  of  five  hundred 
and  seven  persons,  and  made  separate  Investi- 
gation and  Inquiry  in  each  case.  In  com- 
pliance with  the  statute;  that  he  necessari- 
ly spent  one  day  In  each  case,  which  service 
was  reasonably  worth  $5.00  a  day,  aggregat- 
ing a  total  of  $2,535.00,  and  prays  Judgment 
for  that  amount  The  parties  stipulated 
that  monthly  accounts  of  such  services  were 
regularly  Itemized,  presented  to,  and  disal- 
lowed by  the  defendant,  and  alio  finally  pre- 
sented to  it  for  the  total  amount  above  speci- 
fied and  disallowed  on  January  1,  1911.  A 
general  demurrer  vras  Interposed  to  the  com- 
plaint and  sustained.  The  plaintiff  elected 
to  stand  by  bis  cause  as  made;  the  court 
tberenpon  dismissed  the  action,  at  tbe  cost 


•For  ottier  cnses  mm  BBmatople  sad  SMtlea  NUMBBR  tB  Dss.  Dlf .  *  Am.  Dig.  Xsr^Ok  Bsrfas  *  Bsp'r  Indeata 

131  P.— 18 


Digitized  by  Google 


274 


181  PACIFIC  RBPOBTEB 


(Colo. 


of  plalntttt.  wtao  brings  tbe  case  on  error 
to  review  that  Judgment. 

[1  ]  The  statute  relative  to  compensation  of 
rounty  coroners,  section  2577,  Revised  Stat 
utes  of  Colorado  1908,  reads  as  follows: 

"In  counties  of  every  class  tbe  coroner 
■dull  be  allowed  tbe  sum  of  five  dollars  per 
day,  for  eacb  day  actually  employed  in  mak- 
ing an  inquest  and  ten  cents  per  mile  for 
eacb  mile  actually  and  necessarily  traveled 
In  going  to  and  returning  from  the  place  of 
Inquest,  to  be  paid  out  of  the  county  treas- 
ury. For  all  services  performed  in  tbe  place 
of  sheriff,  the  coroner  shall  receive  tbe  same 
fees  as  are  allowed  to  the  sheriff  for  like 
swvices." 

Tbe  compensation  claimed  in  this  suit  is 
not  for  services  rendered  In  conducting  in- 
quests, but  for  investigating  cases  of  violent 
or  suddra  death  In  which  the  coroner  deemed 
no  inquest  necessary.  It  is  plain  that  the  fee 
fixed  by  statute,  which  is  the  only  compensa- 
tion provided  for  county  coroners,  is  purely 
for  services  rendered  when  an  Inquest  is 
actually  held.  Tbe  sole  qnestlon,  therefore, 
la  whether  a  coun^  coroner  may  recover 
from  the  county  comi>ai8atlon  for  ofSdal 
service  other  than  as  provided  by  statute. 
It  has  been  determined  in  this  state  that  a 
connty  clerk,  Judge  or  treasurer  may  not 
recover  additional  compensation  mdet  like 
ciTcumstances,  and  there  la  no  reason  why 
any  other  county  officer,  whose  compensation 
is  fixed  in  fees,  should  be  permitted  to  do 
so.  Garfield  County  v.  Leonard,  26  Colo.  146^, 
67  Pac.  693;  GarUeld  County  v.  Beardsley, 
18  Colo.  Aw.  OS,  70  Pac.  ICO ;  and  Mitchell 
V.  Wheelw.  20  Colo.  App.  109.  77  Pac.  861. 

In  the  case  of  Garfield  Connty  t,  Ijeonard, 
supra,  speaking  ot  a  like  proiwsitim  to  tbat 
presented  here,  tbe  court  said: 

'Tbe  remaining  Items  In  this  acconnt  eon- 
slat  of  claims  for  services  performed,  wbtcb 
aie  public  in  their  cbaracter,  like  giving 
election  notices,  canvassliq;  rot^  recording 
abstract  of  official  vote,  Issuliv  certificates 
of  electttm,  preparing  tax  list  of  connty  and 
state  taxes  ai^  other  services  of  a  similar 
nature.  The  performance  of  tiiese  duties  de- 
volved npon  appellee  In  hla  capacity  as  coun- 
ty derfc.  The  statute  does  not  pro^de  tbat 
toT  services  rendered  for  wblcb  no  special 
fee  or  other  remuneration  Is  provided,  the 
county  clerk  shall  he  paid  a  reasonable  com- 
pensation ;  no  implied  assnmpslt  existed  be- 
tween appellee  and  the  conn^  for  services 
rendered  by  him  in  tlie  caiuicity  of  clerk 
for  which  no  fees  were  specially  fixed  by 
law.  Locke  t.  City  of  Central,  4  Colo.  60 
[84  Am.  Bepk  66].  •  •  •  Upon  what  theo- 
ry, then,  can  It  be  maintained,  that  when  he 
performs  official  duties  imposed  by  law  for 
which  no  compensation  is  provided,  be  shall 
be  paid  therefor  by  the  county,  In  the  absence 
of  any  provision  to  tbat  ^ect?  Tbe  perform- 
ance of  duties  enjoined  by  law  la  not  of  It- 
maU  tbe  rendttton  of  sorvta  at  Its 


and  to  bold  that  the  connty  must  pay  there- 
for, would  create  a  UaMlity  against  it  which 
bas  no  existence,  eUber  expressly  or  by  im- 
plication, and  result  in  Injecting  into  the  law, 
a  provision  entirely  foreign  to  its  letter  and 
spirit  *  •  •  When  api>ellee  assumed 
the  duties  of  his  office^  he  did  so  subject  to 
its  burdens.  Turpen  v.  Board  of  Commis- 
sioners, 7  Ind.  172.  His  compensation  for 
official  acts  t>eing  regulated  by  statute,  he 
Is  only  ^titled  to  charge  for  those  services 
to  which  compensation  by  law  attaches  (De- 
bolt  V.  Trustees,  Cincinnati  Twp.,  7  Ohio  St. 
237),  for  the  mle  is  infl^lble,  that  an  official 
can  demand  only  such  fees  or  comp«isatlon 
as  tbe  law  has  fixed  and  authorized  for 
tbe  performance  of  his  ottlcial  duties  (Town 
of  Carlyle  v.  Sharp,  61  111.  71;  Board  of 
Commissioners  v.  Barnes,  128  Ind.  4(^  [24 
N.  B.  187]),  and  the  statute  having  Imposed 
upon  appellee  the  duty  of  performii^c  services 
which  he  incidentally  rendered  in  tlie  dls- 
chai^e  of  his  general  <^cial  duties  for  the 
[>erformance  of  which  no  comi>ensatlon  is 
provided,  cannot  require  the  county  to  pay 
therefor.  His  remuneration  for  8u<di  services 
was  had  in  the  compensatlfm  received  for 
those  to  which  it  specially  attached,  and 
which  the  l^islatnre  Intended  as  an  equiva. 
lent  for  the  duties  he  vras  required  to  per- 
form, for  which  none  was  provided.  Cole  v. 
White,  82  Ark.  46." 

Where  certain  fees  are  prescribed  for  an 
official,  as  compensation.  It  is  fundamental 
that  he  Is  not  entitled  to  demand  and  receive 
any  other,  different  or  additional  pay. 
Where  tbe  only  compensation  provided  for 
a  public  <^cer  for  the  discharge  of  his  of - 
fldal  duties  consists  of  fees,  and  certain 
duties  are  Imposed  npon  blm  by  law,  for 
i^di  no  compensation  Is  provided,  he  can- 
not recover  for  services  In  tbe  poformance 
of  sndi  duties  on  tbe  basis  of  a  quantum 
meruit,  or  at  all,  the  con^dnslve  presumption 
being  that  compensation  for  sncdi  services  Is 
covered  by  tbe  allowance  made  for  tbe  per^ 
formance  of  other  official  acts  for  which  fees 
are  prescribed.  The  performance  of  certain 
duties,  without  ccHnpensation  In  a  feed  f^Bce^ 
Is  a  burden  attaching  practically  to  all  such 
official  positions,  and  this  harden  Is-  volunta- 
rily assumed  an  officer  when  heaocepCstbt 
place,  as  he  Is  presumed  to  know  tbe  re- 
quirements of  the  law. 

Judgment  affirmed. 

MUSSBB.  a  Ji,  and  WHITSl  J.,  OODCVr. 

On  Petition  for  Blearing. 

BAILEY,  3.  [2]  On  ai^Ucatlon  for  re- 
hearing, It  is  contended,  under  section  1219, 
Revised  Statutes  of  1908,  which  Is  in  part  as 
follows:  "No  sccount  shall  be  allowed  by 
the  board  of  county  c<HnmlssIonerB,  unless  the 
same  shall  be  made  ont  In  s^rate  Items, 
and  the  nature  of  each  item  stated,  and 
wben  no  speelfle  fees  me  allowed  Iv  l^v 
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the  time  actnallr  and  neoeBsaiUy  devoted  to 
the  performance  of  any  service  charged  In 
each  acconnt  ahall  be  epeclfied;  which  ac- 
coDnt  80  made  oat  kibaU  be  verliled  af- 
fldavlt,"  etc.— that  the  coroner  1b  entitled  to 
compai8atl<m  tor  the  aeirlcei  In  qaestlon  ac- 
cording to  their  reasonable  wwtb.  This  sec- 
tlcm  dpes  not  provide  or  undertake  to  iworlde 
for  compensation.  It  almply  directs  how 
bills  for  services*  for  whidi  compoiaatlon  is 
due,  bat  for  whidi  no  specific  fee  is  fixed, 
shall  be  made  out  That  Is.  applying  the 
statute  to  the  claim  In  salt,  If  there  were  a 
law  to  the  effect  that  In  addition  to  the  reg- 
ular fees  fixed  by  statute,  the  coroner,  for 
the  services  in  guestlon,  should  receive  rea- 
sonable compensation,  to  be  allowed  by  the 
board  of  county  commissioners  and  paid  out 
of  the  county  treasury,  he  would  have  a 
claim  for  submission  under  this  section. 
Since,  however,  there  Is  no  statute  allowing 
compensation  for  such  services,  the  coroner 
has  no  claim  on  this  accoant,  and  It  was 
properly  disallowed. 

If  the  decision  in  S  Colo.  App.  676,  34  Pac. 
585,  Board  of  County  Commlsi^oners  v.  Leon- 
ard, is  In  any  particular  in  conflict  with  the 
foregoing  views.  It  was  to  that  extent  over- 
ruled In  Garfield  County  v.  Leonard,  supra, 
which  states  a  rule  in  harmony  with  that 
here  announced. 

Petitiott  for  rehearing  denied. 


AliBI  MERCANTILE  CO.  t.  CITY  AND 
COUNTI  OF  DENVER  et  aL 

(Supreme  Court  of  Colorado.   April  7,  1918.) 

1.  Eminbnt  Douain  (I  119*)  —  Municipal 
COBPORATIOITS  (I  657*)— VACATina  Stbeets 
POB  Public  Impbovements— Effect. 

The  act  of  the  city  and  coaoty  of  Denver, 
antfaorixed  under  Its  charter  to  construct  via- 
ducts and  approaches  thereto  or  cause  tbe 
same  to  be  constructed,  in  vacating  a  part  of  a 
street  over  which  an  approach  of  the  viaduct 
shall  be  constructed,  does  not  vest  the  fee  ol 
the  street  in  abutting  owners,  but  the  fee  re- 
mains in  the  city,  and  the  use  of  the  street 
for  the  work  is  not  a  taking  of  the  property 
of  tbe  abutting  owners. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  Si  304-314;  Dec  Dig.  I 
119;*  Municipal  Corporations,  Cent  Dig.  IS 
722,  844.  1429,  1496;  Dec.  Dig.  i  657.*] 

2.  ShfiNEMT  Domain  ({  274*)— GoNsrancnoir 
OF  Public  Ihfbovxubntb— Injunction. 

Where  tbe  fee  of  an  abutting  lot  owner  is 
not  sought  to  be  taken,  he  may  not  under  the 
Constitution  or  under  the  statute  of  eminent 
domain  enjoin  the  authorised  eonstmcdon  of  a 
viadact  or  Its  approach  on  the  street  merely 
because  the  damages  to  Us  premises  are  not 
compensated  in  advance,  provided  tbe  struc- 
ture is  erected  under  legislative  and  nnnlelpal 
authority. 

[Ed.  Note.— For  other  casm,  see  Eminent 
Domsi^^  Cent.  Dig.  ||  753,  786-768;  Dec.  Dig. 

Error  to  District  Goort,  City  and  Onm^ 

of  Denver;  George  W.  Allen,  Judge. 


Action  by  the  AIM  UercantUe  Oompany 
a^inst  the  01^  and  County  at  Doiver  and 
others.  Tliere  was  a  judgment  of  dismis- 
sal rendered  on  sustaining  a  demurrer  to  the 
com^ln^  axkd  plaintiff  brings  arror.  Af< 
firmed. 

The  city  and  county  of  Denver  entered  in- 
to a  contract  with  Its  codefendants  In  er- 
ror to  construct  what  is  commonly  known 
as  the  Twentieth  Street  Viaduct,  with  an 
approach  on  Delgany  street,  which  runs  at 
right  angles  to  Twentieth  street  PlalntlfC  in 
error  owns  a  lot  abutting  on  Delgany  street 
in  front  of  which  the  approach  on  tbe  lat- 
ter street  Is  constructed.  On  this  lot  a  two- 
story  building  was  located,  in  which  plain- 
tiff In  error  conducted  a  wholesale  and  re- 
tall  mercantile  business.  Prior  to  the  con- 
struction of  the  ai^roach  the  plaintiff  In 
error  brought  suit  the  purpose  of  which  was 
to  enjoin  the  defendants  from  constructing 
it  To  the  complaint  the  defendants  demur- 
red, on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  or 
to  entitle  the  plaintiff  to  equitable  relief^ 
or  to  any  such  relief  as  was  sought  and  pray* 
ed  for.  This  demurrer  was  sustained  and, 
plaintiff  having  elected  to  abide  by  Its  com- 
plaint, its  action  was  dismissed.  To  re- 
view the  ruling  on  the  demurrer  and  the 
Judgment  rendered,  ^aintlfl  has  brooght  the 
case  here  on  error. 

The  complaint,  so  far  as  material  to  con- 
sider, in  addition  to  the  facts  above  nar- 
rated, allege  that  the  charter  of  the  clt^ 
and  county  of  Denver  provides  that  a  via- 
duct shall  not  be  constructed  unless  the 
council  shall  have  first  provided  for  the  va- 
cation of  such  portion  of  the  street  upon 
the  completion  of  the  viaduct  over  and  along 
which  the  viaduct  is  proposed  to  be  con- 
structed. The  charter  provisions  upon  which 
this  allegation  is  based  is  section  297  of  tbe 
charter,  which  is  set  out  heec  verba  In  the 
complaint,  and  provides  that  the  article  of 
which  it  Is  a  part  shall  not  affect  the  power 
of  the  council  to  require  railroad  companies 
to  construct  viaducts  and  approaches  over 
their  tracks  at  their  expense,  and  may  direct 
such  constructim  "by  ordinance.  It  .also 
contains  the  following:  "Provided,  that  no 
viaduct,  bridge  or  tunnel  shall  be  construct 
ed  under  this  section  unless  the  council  shall 
have  provided  for  the  vacation  of  the  street 
upon  tbe  completion  of  socb  vladnct,  bridge, 
or  tnnnel,  thronghont  that  portion  thereof 
over,  along  or  nnder  whldi  said  paUlc  Im- 
provement Is  proiMsed  to  be  cqnstrncted,  the 
fee  of  the  street  to  remain,  never^eless,  in 
tbe  dty  and  county."  The  complaint  t^en 
alleges  that  the  dty  and  count?  of  Denver  en- 
tered Into  the  contract  mentioned  without 
having  first  provided  tOr  the  vacation  of  Del- 
gany street;  that  since  entering  Into  this 
contract  with  Its  codefoidants  it  has  vacated 
that  portion  of  Delgany  street  in  ftwnt  of 
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plaintiff's  premiflea  by  placli^  a  fence  across 
the  street  at  Twentieth,  and  also  at  Twenty- 
First  street,  wbereby  the  public  and  plain- 
tiff are  prevented  tnm  the  use  of  that  por- 
tion of  Delgany  street  between  such  fences. 
Facts  are  tbea  alibied  from  which  it  ap- 
pears that  the  porthm  of  D^gany  street  In- 
TolTed  had  been  dedicated  for  use  as  a  pub- 
lic street  about  1873.  It  Is  thai  charged 
that  by  reason  of  the  acts  of  the  city  and 
county  of  Denver,  in  fencUig  the  portion  of 
Delgany  street  mentioned,  it  has  vacated 
that  portion  thweof,  and  that  the  title  to 
that  portion  tS  the  street  to  Its  center  In 
front  of  plaintiff's  premises  has  reverted  to 
It,  and  that  it  now  owns  the  fee  tbweof.  It 
Is  alleged  that  defendants  are  engaged  In 
constructing  the  approach  on  Ddgany  street; 
that  thereby  they  have  unlawfully  entered 
upon  the  laoper^  of  plalntUt;  that  If  the 
construction  ftf  the  mpt^oAch  ia  permitted. 
It  will  be  impossible  for  any  one  to  reach  and 
enter  plabitUTs  place  of  business;  that  the 
light  for  its  building  will  thus  be  obstructed; 
and  (quoting  from  the  complaint)  "that  the 
acta  and  oontemidated  acts  on  the  part  of 
Oie  defendants  and  eadtk  of  them  constitntes 
a  taking  and  Aunagb^  of  private  property 
for  public  and  private  use  without  Just  com- 
pensation, and  without  any  attempt  upon  the 
part  of  the  defendants,  or  any  of  them,  to 
make  any  compensation  whatever  therefor; 
that  no  condemnation  proceeding  has  been 
Instituted,  nor  any  steps  taken  for  the  pur- 
pose of  ascertaining  and  paying  to  plaintiff 
the  danu^es  which  it  will  sustain ;  that  un- 
less defendants  are  restrained  from  this  un- 
lawful taking  and  damaging  of  plaintiff's 
property  and  buslDess,  in  violation  of  Its 
rights  under  the  Constitution  of  this  state, 
this  plaintiff  will  suffer  great  and  Irrepara- 
ble loss,  damage,  and  injury;  and  that  It 
has  no  adequate  and  complete  remedy  at 
law." 

The  complaint  concludes  with  a  prayer 
that  a  temporary  writ  of  Injunction  Issue, 
restraining  defendants  from  taking  posses- 
sion of  plaintiff's  property,  or  in  any  wise 
Interfering  with  the  possession  tbCTeof;  "and 
from  building  or  constmctiug  or  attempting 
to  construct  and  build  said  viaduct  and  ap- 
proach over  and  upon  plaintiff's  property, 
and  that  upon  final  hearing  snch  injunction 
be  made  permanent;  and  for  such  other  and 
further  orders  and  relief  as  plaintiff  may 
show  itself  entitled  to,  and  for  costs  of  suit" 

Stark  ft  Martin,  of  Denver,  for  plaintiff 
In  error.  Hughes  ft  Dorsey  and  B.  I.  Thay- 
er, all  of  Denver,  for  defendants  In  error 
T7nIon  Pac.  R.  Co.  and  Denver,  N.  W.  ft  Pac. 
Ry.  C;o.  E.  E.  Whitted  and  Robert  H.  Wid- 
dleombe,  both  of  Doiver,  for  deC^idanta  In 
error  Chicago.  B.  ft  Q.  B.  Co.  and  Colorado 
ft  S.  Ry.  Co. 

OABBERT,  J.  (after  stating  the  facts  as 
above).    [1]  The  complaint  appears  ,to  be 


framed  entirdy  upon  the  theory  that  the 
portion  of  the  Street  in  front  of  plaintilTs 
premises  was  vacated  or  abandoned;  that 
for  this  reason  the  fee  of  the  ground  in  front 
of  its  pr^nlaes  to  the  center  of  the  street 
reverted  to  it,  and  tiie  approach  Is  ther^ore 
being  constructed  upon  its  land  without  pro- 
vision having  beoi  made  for  compensating  it 
for  the  value  of  the  land  taken,  and  result- 
ing damages.  This  theory  is  not  tenable.  If 
the  street  was  vacated  as  claimed,  the  pur- 
pose of  so  doing  was  to  comply  with  the 
charter  provision  requiring  the  city  authori- 
ties to  provide  for  the  vacation  of  the  por- 
tion of  the  street  over  and  along  which  the 
approach  would  be  crastructed.  l^ils,  how- 
ever, did  not  vest  plaintiff  with  the  fee  of 
the  street,  as  claimed,  fbr  tba  reason  tiiat, 
according  to  the  express  proviition  of  the 
diarter,  the  fOe  of  the  street,  nevertheless, 
remained  in  the  dty ;  so  that  it  Is  evidoit 
imverty  belonging  to  the  plaintiff  would  not 
be  taken  hy  the  conqtmction  of  tiie  approadL 

[1]  The  raecUon  of  this  structure'  may 
have  so  impaired  Its  Ingress  and  stress  as 
to  oititle  It  to  compensation  for  the  InJuzleB 
thus  occasioned,  but  this  rl^t  does  not  en- 
title It  to  an  injunction  under  the  averments 
of  Its  complaint  restraining  the  construction 
of  the  approadi  until  such  compensation  has 
beea  paid.  This  proposition  la  so  well  set- 
tied  in  this  Jurisdiction  that  further  discus- 
sion of  it  is  unnecessary.  In  brief,  where 
the  fee  of  an  abutting  lot  owner  is  not 
sought  to  be  taken,  he  cannot,  under  the 
Constitution  or  under  the  statute  of  eminent 
domain,  enjoin  the  construction  of  a  via- 
duct or  Its  approach  on  a  street  In  front  of 
his  lot  merely  because  the  damages  to  his 
premises  thus  occasioned  are  not  compensat- 
ed In  advance,  provided  the  structure  ia  be- 
ing erected  under  proper  I^slattve  and  mu- 
nicipal authority.  Denver  &  S.  F.  R.  Co.  v. 
Donike,  11  Colo.  247,  17  Pac.  777;  Denver,  U. 
&  P.  Ry.  Co.  V.  Bardsaloux,  15  Colo.  290,  25 
Pac.  165,  10  L.  R.  A.  89;  Haskell  v.  Denver 
Tramway  Co.,  23  Colo.  60,  46  Pac.  121. 

As  was  said  In  the  case  last  cited,  the 
plaintiff  has  mistaken  its  remedy.  The  above 
cases,  It  is  true,  relate  to  the  construction 
of  railroad  end  street  car  tracks;  but  the 
principal  upon  which  they  were  decided  Is 
Identical  with  the  one  applicable  to  the  case 
at  bar.  The  city  has  the  unquestioned  right 
to  construct  viaducts,  or  provide  for  their 
construction  and  approaches  thereto.  This  Is 
a  lawful  exercise  of  Its  authority  which  will 
not  be  Interfered  with  by  injunction,  al- 
though property  owners  abutting  a  street 
upon  which  a  viaduct  or  approach  is  con- 
structed may  have  a  right  of  acticm  for  dam- 
ages. 

The  Judgment  of  the  district  court  is  af- 
firmed. 
Judgment  affirmed. 

MUSSEB,  a  J.,  a'hd  HII/L,  J.,  concur. 
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la  re  BMIIH  «t  aL 
(SnpreoM  Coait  of  C^dorado.   April  7,  IftlS.) 

1.  JTTDGEB  (I  51*)— BZAS  —  APPIJOA'non  FOB 
CBAKOB— ^BSENZIALa. 

In  preseotiiig  an  applicatioD  for  caUing  in 
another  iadge  on  the  ground  of  bias.  It  is 
neceuaiT  to  Mt  ont  the  fact*  in  detail  apon 
whteh  the  alleged  preludiee  1>  predicated. 

[Bd.  Note.— For  other  cazM,  see  Jndgee, 
C^iit.  Dig.  H  224-231:  Jpec  Dig.  |  SI.*] 

2.  COHTKMPT     (J    ei*)  —  APPUCATIOH  FO* 

Chanqx  of  judqe— Etidencs. 

The  affidavits  eapporting  an  application 
for  a  change  of  indge  were  not  of  a  cnaracter 
which  could  be  regarded  ai  contemptuous.  An 
affidavit  in  contempt  proceedings  charged  that 
the  statements  in  the  affidavit  for  change  of 
judge  were  f^se  and  an  attack  on  the  charac- 
ter of  the  Judge,  and  the  answer  in  the  con- 
tempt proceeding  merely  stated  more  in  detail 
the  facts  relied  on  for  a  change  and  denied 
that  the  charges  were  false  or  maliciously 
made.  Held,  that  the  judge  could  not  pro- 
nounce judgment  without  proof  that  the  charg- 
es were  made  with  a  reckless  disregard  of  the 
truth,  or  with  the  intention  to  reSect  upon  the 
honor,  integrity,  and  character  of  the  judge. 

[Ed.  Note. — For  other  cases,  see  Gcmtempt, 
Cent.  Dig.  H  188-lW,  196;  Dec  Dig.  S  61.*J 

Error  to  District  Court,  Adams  County; 
Charles  McCall,  Jndga 

Id  the  matter  of  contempt  proceedlogs 
against  George  Allan  Smltti  and  others. 
From  a  Judgment  finding  them  galitr  of 
eonteapt,  tliey  bring  error.  Revened. 

The  purpose  of  tbls  proceeding  Is  to  re- 
view a  Judgment  of  the  district  .court  ad- 
judging Smith,  Nradloh,  and  Morris  guilty 
of  contempt  The  history  of  the  proceedings 
which  culminated  in  this  Judgment  la,  anb- 
stMtlally,  as  follows: 

An  action  was  pending  In  the  district 
court  of  Adams  county  against  a  former 
Judge  of  that  county  to  recover  a  coneldera- 
ble  sum  which,  It  was  alleged,  he  had  col- 
lected and  retidned  in  excess  of  the  fees  al- 
lowed by  law.  Smith,  as  attorney  for  the 
board  of  county  commissioners  of  Adams 
county,  who  had  Instltnted  this  action,  ap- 
peared before  the  Judge  of  the  district  in 
which  that  county  is  located,  and  stated  that 
the  commissioners  thought  he  was  biased; 
that  they  did  not  want  to  file  a  formal 
application;  that  the  friendly  relations  be- 
tween the  bench  and  bar  required  that  a 
matter  of  this  kind  should  first  be  suggest- 
ed to  the  court,  and  the  court,  If  [XMsIble, 
induced  to  act  without  a  formal  showing; 
that  he  (Smith),  as  attorney  for  the  board, 
hoped  be  would  be  relieved  of  the  necessity 
of  making  a  formal  showing,  and  that  the 
request  for  another  Judge  to  try  the  case 
to  which  reference  has  been  made  would  be 
granted  on  the  oral  statement,  that  the 
board  felt  the  Judge  was  biased ;  that  he 
understood  that  if  the  court  required  a  mo- 
tion to  be  filed,  It  would  be  necessary  to  set 
forth  in  detail  the  matters  which  gave  rise 
In  tlie  minds  of  the  commisstoners  to  a  be- 


lief of  bias,  wbicb  they  did  not  want  to  do, 
unless  required  to  make  a  formal  showing. 
The  Judge  declined  to  «itertalu  the  matter 
on  snggestloD,  and  stated  that  a  formal 
showlDg  would  have  to  be  made.  Thereuptm 
Smith,  as  counsel  for  the  board  ct  county 
commissioners,  presented  to  the  Judge  a  mxh 
tlon  for  a  change  of  venue  In  the  case,  which  - 
was  verified  by  Nordloh  and  Morris,  mem- 
bers of  the  board  of  county  commlSBloners 
of  Adams  county.  Smith  had  not  dlaclraed 
the  contents  of  this  motion,  nor  the  affi- 
davit supporting  it,  to  the  attorneys  for  the 
defendant,  and  stated  that  If  the  Judge 
would  read  the  same,  be  believed  it  would 
recall  to  his  mind  a  number  of  matters  that, 
possibly,  he  bad  forgotten,  and  the  court 
would  grant  the  application  for  another 
Judge,  without  counsel  fixrmally  filing  It 
The  Judge  declined  to  read  the  application, 
and  ordered  that  a  coKf  be  served  on  the 
attorneys  tor  defendant  In  the  action  men- 
tioned, and  stated  that  he  would  bear  the 
application  on  a  date  thai  fixed.  On  this 
date  the  Judge  asked  respondent  Smltb  It  be 
bad  any  mattos  to  present  when  Smith 
stated  he  desired  to  urge  tiie  application  for 
the  calling  in  of  anirtfaer  iuOgt  to  try  the 
case;  that  he  supposed  his  honw  bad  read 
the  motion,  to  which  the  Judge  stated,  In 
substance,  that  he  had  not,  and  that  If 
Smith  had  anything  to  present  be  would 
have  to  {wesent  It  In  a  formal  way.  The  re- 
spondent iSiaa  asked  the  Judge  to  give  him 
the  motion,  which  had  been  in  his  possession 
since  It  was  first  presented,  and  thweupon 
read  the  application  to  the  oourt  in  a  re- 
spectful manner.  Wboi  he  had  finished 
reading  the  motion,  the  court  promptly  de- 
nied the  application,  and  thereupon  appoint- 
ed Mr.  UilUard,  an  attorney,  to  pr^ra  and 
file  an  afHdavlt  setting  ont  all  the  fhcts  in 
relation  to  the  application  for  another  Judge, 
so  that  the  court  mt^t  upon  examination, 
determine  if  the  application  were  contemp- 
tuous. Mr.  Hllllard  did  so,  and  later  filed 
an  Information  and  affidavit  against  the  re- 
spondents for  contempt  This  information 
and  affidavit  contained  a  copy  tuec  verba  of 
the  motion  and  affidavit  setting  out  in  de- 
tail the  matters  upon  which  the  board  re- 
lied In  support  of  its  application  for  some 
Judge  other  than  the  Judge  of  the  district 
to  try  the  case  against  the  county  Judge. 
We  do  not  deem  it  necessary  to  set  out  this 
motion  and  affidavit  In  detail ;  It  being  suf- 
ficient to  say  that  In  our  opinion,  it  did  not 
contain  any  matters,  statements,  or  charges 
which  were  contemptuous  per  se.  The  in- 
formation filed  by  Mr.  Hilliard  stated  that 
the  affidavit  of  the  respondents  to  which 
we  have  referred  was  designed,  intended, 
and  calculated  to  Indte  public  contempt  for 
the  court  and  the  Judge  thereof,  and  for 
the  purpose  of  leading  the  people  to  dis- 
trust the  fairness  and  impartiality  of  the 


*rar  sUur  CMM  see  same  tople  and  Motion  NUHBBR  la  Dee.  Ug.  *  Am.  Dli.  Kay-No.  Berlas  A  Rep'r  Indaei 
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dedsloiii  of  the  court,  and  that,  Bare  and 
except  certain  matters,  it  was  false,  nn- 
warranted,  unfounded,  and  wickedly  and  ma- 
liciously Intended  to,  and  did,  constltnte  an 
attack  npon  the  honor,  Integrity,  and  purity 
of  the  court  and  judge  thereof.  Upon  the 
filing  of  this  Information  a  citation  was  Is- 
sued, requiring  respondents  to  show  cause 
why  they  should  not  be  adjudged  guilty  of 
contempt. 

At  the  time  fixed  in  the  citation  the  re- 
spondents appeared  and  filed  two  motions, 
one  to  quash  the  tuformatlon  and  affidavit, 
and  the  other  to  quash  the  citation,  both  of 
which  were  overmled.  Bespon^nts  then 
answered,  wherein  they  set  out,  more  in  de- 
tail, the  matters  relied  upon  and  stated  in 
th^  affidavit  in  support  of  the  application 
for  another  Judge  to  try  the  case  In  which 
it  was  filed.  This  answer  is  quite  long,  and 
contains  nothing  which,  in  our  opinion, 
would  constitute  contempt  per  se.  In  this 
answer  the  following  appears:  "Tour  re- 
spondents respectfully  show  to  the  court  far- 
ther, in  answer  to  Uie  statement  contained 
in  the  alleged  affidavit  and  infomiatlfm  filed 
Benjamin  G.  HiUiard,  that  said  motion 
was  not  filed  for  any  unworthy  purpose 
whatever,  nor  for  the  purpose  of  intimidat- 
ing or  coercing  the  court  or  the  judge  there- 
of, in  the  decision  of  the  suit  wherein  said 
motion  was  filed,  nor  was  the  same  wicked- 
ly or  malidonsly  filed,  nor  was  It  made, 
8w<aii  to,  or  filed  for  the  purpose  of  re- 
fiecting  upon  said  court  or  judge,  or  to  bring 
it  or  him  into  contempt  or  disrepute,  nor 
for  any  purpose  other  than  your  reapondents 
allege  properly  and  In  accordant  with  the 
law  and  practice  of  the  court,  presenting 
honesUy  and  in  good  faith  fiicti  necessary 
to  be  detailed  in  ord«:  to  support  their 
showing  that,  in  their  opinion,  the  judge 
of  this  court  was  biased  in  said  cause." 
They  further  stated  that  they  believed  the 
&CtB  stated  in  their  motion  to  be  true,  and 
beKeved  the  conclurion  they  drew  ttaravfrom, 
that  the  court  was  tdased,  was  tm^  and 
justified  by  the  fftets  within  their  knowl- 
edge^. It  farther  contained  a  recitation  of 
the  steps  taken  by  Hr.  Smith  in  applying  to 
the  Judge  for  another  judge  to  try  the  case, 
as  above  set  out  This  answer  was  duly 
verified.  Thereupon  Mr.  HllUard,  on  the  in- 
formation filed  by  him,  and  the  answer  of 
respondents,  moved  that  they  be  adjudged 
guilty  of  contempt  and  punished  according- 
ly. This  motion  was  sustained,  and  Judg- 
ment rendered  finding  respondents  guilty  of 
contempt,  and  as  a  punishment,  assessed  a 
fine  affftlost  each  of  them,  and  also  that 
they  be  confined  In  the  county  Jail  at  hard 
labor  for  periods  ranging  from  6  to  15  days. 

N.  Walter  Dixon,  of  Denver,  for  plaintlfls 
In  error. 

GABBEBT,  J.  (after  Stating  the  facts  as 
above).    [1]  It  will  be  observed  that  the 


Judgment  of  which  plaintlfls  in  error  com- 
plain Is  ba^  wtlrely  upon  the  pleadings. 
To  EHwperly  present  the  applicatton  for  an- 
other Judge  to  try  the  case  in  which  the 
application  was  filed,  it  was  necessary,  in 
order  to  comply  with  the  decisions  of  this 
court,  for  counsel  representing  the  members 
of  the  board  of  county  commissioners  to  set 
out  the  facts  In  detail  upon  which  the  al* 
leged  prejudice  and  bias  of  the  Judge  of  the 
district  was  predicated.  Thomas  v.  Peofie, 
14  Colo.  254.  23  Pac  326,  0  L.  R.  A.  G6». 

[2]  Doing  so  did  not  constitute  a  contempt 
per  se  when  It  appears,  as  we  have  stated, 
that  the  stat^wta  nude  ta  the  affidavit 
supporting  the  application  were  not  of  a 
character  which  could  be  r^arded  as  con- 
temptuoos  (Mullln  v.  People,  IS  Colo.  4S7, 
24  Pac.  880,  9  L.  B.  A.  666,  22  Am.  SL  ReP- 
414),  SO  that  these  statoiraata  would  not  con- 
stitute a  contonpt  unless  It  was  established 
by  evidence  that  they  were  made  with  a 
reckless  disregard  of  the  truth,  or  with  the 
mtentlon  to  r^ect  upon  the  honor.  Integrity, 
and  character  of  the  Judge.  It  was  therefore 
necessary  to  Inquire  and  ascertain  the  mean* 
Ing  and  intuition  <tf  the  reapondenta  In 
making  the  atatemento  in-  the  application 
upon  which  the  proceedings  were  based. 
Thomas  v.  People,  supn;  MulUn  v.  People, 
supra. 

As  preliminary  to  this  procedure,  the  af- 
fidavit of  Mr.  HlUlard  appended  to  the  In- 
formation charged  that  these  statements  In 
particulars  were  folse,  unwarranted,  and 
wickedly  and  maliciously  Intended  to  con- 
stitute an  attack  npon  the  honor  and  in- 
tegrity of  the  court  Had  evidence  been  pre- 
sented establishing  these  allegations,  the  re- 
spondents might  properly  have  been  adjudged 
guilty.  This  procedure  was  not  followed, 
as  the  Judgment  was  based  entirely  upon 
the  pleadings,  consisting  of  the  information, 
containing  a  copy  of  the  statemente  made  in 
the  application,  and  the  answer ;  the  latter 
merely  stating  more  In  detail  the  facts  related 
In  the  application  filed  by  the  respondeuts. 
This  answer,  in  effect,  denied  that  these 
statements  were  false,  or  wickedly  or  ma* 
llclously  made,  or  Intended  as  an  attack  up^. 
on  the  honor  and  Integrity  of  the  court.  It 
appears,  then,  that  there  was  no  proof  of  the 
charge  upon  which  the  proceedings  were 
based.  Without  such  proof,  the  pleadings 
not  containing  any  statements  which  were  con- 
temptnons  per  se^  the  court,  in  pronouncing 
Judgment,  acted  witboot  and  beyrakl  tta  ju- 
risdiction. 

The  judgment  at  the  district  court  Is  re- 
versed and  the  cause  remanded,  with  direc- 
tions to  overrule  the  motion  for  a  Judgment 
on  the  pleadtngs,  and  far  further  proceedingi 
according  to  law. 

Reversed  and  remanded. 

I    MDSSER,  a     and  HILI^  J.,  concur. 
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PASK  et  tL  T.  McEEB  et  al.  t 

(Court  ot  Appaali  of  Colorado.   Febw  10, 
1918.) 

1.  Rbfobhation  or  IirsniniKKis  (i  45*)  — 
Pbocebdings— SumciKNCT  OF  Evidence. 

Evidence,  in  an  action  for  the  reformation 
of  an  agreement  transferrins  water  sharea,  it«ld 
to  aastaiii  a  decree  reforming  tbe  agreement  ao 
aa  to  read  "five  water  righta,"  instead  of  five 
"shares  of  water." 

[Ed.  Note.— For  other  caaea.  see  Beformatton 
of  InatmmentB,  Cent  Dig.  H  167-18S;  Dec. 
Dig.  i  4S*2 

2.  Fbadd  (S  58*)  —  Action  fob  Daiuoes  — 

SumcuENCT  or  Etidekge. 

Evidence  upon  a  cross-complaint  seeking 
damages  for  miarepresentationi  as  to  the  value 
of  a  atock  of  goods  A«Id  saffideDt  to  bu stain  a 
judgment  againat  the  crosa-complalnant 

[Ed.  Note. — For  other  cases,  see  Fraud, 
gent  Dig.  81  55-59;  Dec  Dig.  f  58.»] 

3.  Judgment  (fi  256*)— Genkbal  FiNDiNoa— 

SOFTICIENOT  TO  SUPPORT  JUDOHENT. 

General  flndlnga  in  a  loit  to  reform  en 
reement  for  the  transfer  of  water  rights, 
tb  a  cross-action  for  damages  (or  plaintiff's 
misrepresentationa  as  to  the  value  of  a  stock 
of  goods  taken  in  exchaDge,  were  sufficient  to 
■upprat  a  deerae  tax  plaintUL  altbongh  they  wffe 
silent  as  to  any  afiBrmative  finding  on  the 
cross-complaint. 

[Ed.  Note.— For  other  case^  see  Judgment, 
Cent  Dig.  91  446-464;  Dec  J^.  I  256.*] 

4.  Pleading    (|   280«)  —  SuPPUUCiKTAaT 

PI.EADXHO— Dbut. 

In  a  sntt  for  reformation  of  an  agreement 
transferring  water  rights,  with  cross-action  for 
damages  for  misrepresentation  as  to  the  value 
of  a  stock  of  goods,  the  overruling  of  defend- 
ant's supplemental  plea,  filed  more  than  a  year 
after  the  original  answer  and  setting  up  mat- 
ters in  bar  which  must  have  heen  known  then, 
was  not  error. 

[Dd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  842-^;  Dec.  Dig.  |  280.*] 

Appeal  from  District  Court,  Larimer  Coun- 
ty ;  James  E.  Oarrlgnes,  Jnd^ 

AcUoo  by  Mazy  J.  McKee  and  otbera 
against  Oeon^  B.  Park  and  others,  with 
croBMomplalnt  by  defendant  Park.  Jad^ 
mttit  for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

Lee  ft  Aylesworth,  of  Ft.  Collins,  for  ap- 
pellants. John  H.  Simpson,  of  Loveland,  for 
appellees. 

CUNNINGHAM.  P.  J.  The  appeUees  here, 
as  plaintiffs  below,  brought  their  action  to 
have  a  certain  con^ct  or  agreement,  here- 
inafter referred  to,  reformed,  and  as  reform- 
ed specifically  performed,  and  for  damages. 

The  allegations  of  the  complaint  were,  in 
substance,  that  Park  and  Bell,  on  December 
81,  1904,  entered  Into  a  contract  or  agree- 
ment  wherein  and  whereby  It  was  provided 
that  Park  should  transfer  to  Bell  a  tract  of 
land  situate  in  Morgan  county,  together  with 
certain  water  rights,  in  exchange  for  a  stock 
of  mercband^  which  Bell  was  to  transfer 
by  bill  of  sale  to  Park.  Pursuant  to  this 
agreement  Park  deeded  the  land  to  Bell,  Bell 
transferred  tbe  stock  of  merchandise  to  Park, 


and  the  latter  took  possession  of  tiie  same. 
Later  Bell  transferred  the  real  estate  and 
the  water  rights,  whatever  they  may  be,  to 
James  M.  McKee  and  Ed.  F.  Boee.  MoKee 
baring  died,  bis  widow.  Mary  J.,  was  ap- 
pointed administratrix  of  his  estate;  The 
otber  McKees  are  heirs  of  James.  Shortly 
before  this  suit  was  instituted.  Bell  also 
transferred  or  assigned  tbe  original  agree- 
ment between  himself  and  Park,  which  pro- 
vided for  the  exchange  ot  tbe  land  and  water 
ri^ts  tor  the  stock  ct  merdiandlse,  to  the 
administratrix  and  Rose.  This  agreemut 
contains  tbe  following  claase  pertaining  to 
tbe  water  rights  that  were  to  be  transferred  ■ 
by  Park  to  Bell,  "Whereas  tiie  first  party 
[E^rk]  has  this  day  asreed  and  does  hereby 
trade  and  sell  to  the  second  party  [Bell] 
*  *  *  five  thoret  ot  water  In  the  Weldon 
Valley  iMtch  Company  for  tbe  Irrigation  ot 
the  same,"  meaning  for  the  lrrlgatl(»i  of  tb» 
land  which  Park  was  traUng  to  BelL  It  was 
developed  on  the  trial,  and  was  not  disputed, 
that  by  some  method  of  convputadim  not 
neoessaxy  here  to  explain  eight  tJkaret  of 
water  in  the  Weldou  Ditch  Company  consti- 
tuted (me  water  right  in  that  company.  fCbe 
italics,  wherever  used  Ihnm^koai  the  opln- 
lon,  are  onrsj  This  distinction  between 
water  diares  and  water  ri^ts  was  well  un- 
derstood by  those  Interested  In  the  dttcfa.  It 
was  alleged  by  the  plaintiffs  that  the  orli^nal 
onderstandlng  between  Park  and  Bell,  at 
the  time  of  the  preparation  of  the  written 
agreement  from  which  we  have  quoted,  was 
that  Park  was  to  transfAr  to  Bell  as  a  part 
of  the  agreemoit  five  wattt  rlghU,  and  that 
tbe  word  *'ahare»,"  aa  the  same  appeared 
la  tbe  agreement,  was  used  Inadvertently, 
and  did  not  express  the  intention  of  the  par- 
ties. Park  transferred  four  water  Hghta,  or 
thirty-two  shares  of  water  in  the  ditch  com- 
imny,  which  is  the  equivalent  of  four  water 
righta,  bnt  refused  to  transfer  tbe  additional 
eight  shares  or  tbe  additional  one  water 
right,  which  the  plaintiffs  Insisted  it  was  his 
duty,  under  the  agreement  as  It  was  Intended 
by  both  parties  to  have  been  drawn,  to  do. 
The  Ditch  Company  being  but  a  nominal  de- 
fendant, its  answer  and  part  In  the  trial 
need  not  be  considered.  After  various  plead- 
ings Park  flJed  an  answer  containing  a  cross- 
complaint,  denying  that  it  was  Intended  or 
that  the  agreement  should  have  read  "five 
water  rights,"  instead  of  "five  vntex  shares," 
but  allseed,  on  the  contrary,  that  tbe  agree- 
ment expressed  the  true  intention  and  pur- 
pose of  the  parties  at  the  time  It  was  made. 
In  his  cross-complaint  Park  charged  that 
Bell  r^resented  and  guaranteed  the  stock  of 
goods  to  be  worth  at  least  $6,000,  whereas 
it  was  worth  not  to  exceed  H.550.  He  there- 
fore prayed.  In  his  cross-complaint,  for  dam- 
ages against  the  plaintiffs  In  tbe  sum  of  $1,- 
450.  He  also  asked  to  have  the  one  water 
right  quieted  tn  him ;  that  is,  the  one  water 


•For  oiaar  oases  asa  same  teple  aadsaetion  HUKBBRIbDbo.  Dig.  *  Am.  Dig,  Kar-No.S«l«  *  B«p*rlndaKas 
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rlgbt  or  elgbt  shares  wblch  by  tbetr  com- 
platnt  the  plalDtlffs  were  seeking  to  recover. 
The  decree  of  the  court  was  In  favor  of 
plaintiffs,  and  was  based  upon  general  find- 
ings. The  agreement  between  Park  and  Bell 
was  reformed  so  as  to  read  "five  water 
rights,"  Instead  of  "five  shares  of  water," 
and  the  decree  further  required  "that  de- 
fendant George  B.  Park  do  driver  to  the 
clerk  of  this  court  the  certificate  of  stock, 
standing  for  and  representing  said  one  water 
ris^t,  duly  assigned  to  the  plaintiffs  herein, 
and  that  the  clerk  of  this  court  tbereupon 
deliver  the  same  to  the  said  plaintiffs." 

[1]  1.  The  evidence  offered  by  the  defend- 
ant Park  is  amply  sufficient,  In  Itself,  to  sus- 
tain the  decree  of  the  trial  court  reforming 
the  contract  After  McKee  became  interested 
in  the  land,  he  appears  to  have  written  Park 
concerning  the  one  water  rlgbt  which  the  lat- 
ter had  not  yet  transferred,  and  wblcb  la 
the  bone  of  contention  In  this  case.  Reply- 
ing to  McKee,  under  date  February  12, 1906, 
Park  wrote  as  follows:  "I  do  not  think  I  wlU 
transfer  all  of  the  rights  until  George  O. 
Bell  settles  with  me  for  what  be  owes.  I 
hold  bis  note,  and  also  a  small  account 
amounting  to  somewhere  about  (70,  and  I  do 
not  know  of  any  other  way  to  collect  same 
but  by  holding  some  of  the  vater  rights. 
*  *  *  Of  course  I  don't  know  anything 
about  who  bought  the  land,  bnt  will  Imme- 
diately turn  what  watw  belongs  to  the  place 
over  upon  the  payment -of  what  the  party 
owes  to  me  whom  I  sold  th«  xdace  to" — 
meaning,  of  coarse,  B^,  as  It  was  Bell  to 
whom  be  sold  the  plac&  Park  further  testl- 
flsd,  while  being  examined  by  the  plalntUBs 
under  the  statute,  as  follows:  "Q.  When  this 
contract  was  sent  yoo,  and  you  found  the 
words  in  there  'five  shares,*  (OA  yon  Intend 
to  deMver  to  Mr.  Bell  slmidy  Ave  shares  or 
Are  rte^ts?  A.  I  Intended  nothing  that  I 
can  remember;  I  proposed  to  sign  up  the 
contract  my  son  Bobert  made*  whatever  it 
was.  Ton  have  the  documents  before  yoo, 
the  deed  and  the  contract  Mate  aU  you  can 
of  them."  Bobert  Park,  the  son  of  the  de- 
fendant, represented  his  father  in  the  trade, 
and  the  Oefendant  Gteorge  Park  testified: 
"I  told  him  [meaning  Bell]  that  whatever 
my  stm  Bobert  did  there  I  would  stand  be- 
hind him."  The  son  testified:  **As  for  as 
I  am  concerned,  five  shares  In  the  contract 
means  five  water  rights.  I  readied  the 
condusloD  to  turn  over  the  five  wator  rights 
after  we  bad  come  to  Hill's  office.  Mr.  Hill 
got  bis  information  from  me  In  drawing  the 
contract  [meaning  the  original  agreement 
here  In  dispute],  and  it  was  an  error  on  the 
part  of  the  stenographer  in  getting  'water 
rights'  and  'water  shares'  twisted.  There 
is  no  doubt  but  what  Mr.  Hill  gave  It  to  the 
stenographer  right  but  there  was  some  mis- 
take In  taking  It  down."  (Judge  Hill  was 
the  attorney  who  drew  the  original  agree- 


ment between  the  parties.)  Appellee  Bell 
also  testified  unequivocally  tlut  water  rlghta* 
Instead  of  water  shares  were  what  was  in 
the  .contemplation  of  both  parties,  and  on^t 
to  have  been  Included  in  the  agreement 

[2]  2.  The  beat  that  can  be  said  for  the 
defendant  Park's  contraition,  made  In  his 
cross-complaint,  that  Bell  bad  misrepresented 
the  value  of  the  goods  is  that  the  evidence 
on  that  point  was  conflicting.  Moreover,  it 
is  not  consistent  with  the  statements  con- 
tained in  bis  letter  to  McKee,  written  some 
14  months  after  he  had  taken  possession  of 
the  stock  of  goods,  from  which  we  have  al- 
ready quoted.  It  will  be  observed  read* 
hig  this  quotation  that  his  only  claim  against 
Bell  at  that  time  was  based  upon  a  note  and 
a  small  account;  and  that  he  was  holding  the 
water  shares  or  yrater  right  to  secure  the 
payment  of  these  two  itenu.  According  to 
his  testimony.  If  there  was  any  discr^ncy 
In  the  value  of  the  goods  as  represented  by 
Bell,  and  as  found  by  Invoice,  this  fact  was 
known  to  Park  long  before  the  time  when  be 
wrote  the  letter  to  McKee. 

[S]  3.  Complaint  is  made  in  tlie  brief  filed 
on  behalf  of  appellant  Park  that  the  trial 
court's  decree  Is  silent  as  to  any  affirmative 
finding  on  the  defendant's  cross-complaint, 
and  for  this  reason.  It  is  Indsted,  the  case 
must  be  reversed.  This  contention  has  been 
dl^Msed  of  by  us  In  nice  v.  Gline^  22  Gblo. 
App.  254,  125  Pac.  128;  contrary  to  the  con- 
tention of  the  a]n>eUant 

[4]  4.  We  have  not  overlooked  Uie  furthw 
objection  of  amMUant,  based  an  his  idea  in 
abatement,  or  in  bar,  which  was  Injected 
Into  tiie  case  in  the  form  of  a  sui^lemental 
answer,  filed  more  than  a  year  after  the  fil- 
ing ttf  the  original  answer.  The  matters  set 
up  in  the  supplemental  plea  In  bar  must  have 
berai  quite  as  well  known  in  August,  1007, 
yrh&i  the  original  answer  was  filed,  as  In 
September,  1908^  when  the  supplemental  plea 
was  filed.  The  trial  Jndge  aptly  remarked 
on  the  trial  that  the  'record  is  so  muddled  up 
that  I  can't  tell  anything  about  iV  meaning 
tiie  contention  tiiat  tiiere  liad  been  a  jirevioiu 
adjudication  between  the  parties  Involving 
tiie  same  matter,  whldi  purported  adjudica- 
tion formed  the  basis  for  the  plea  In  bar. 
We  cannot  say  that  the  trial  court  committed 
error  In  overruling  tlie  plea  in  bar. 

The  Judgment  of  the  trial  court  la  af- 
firmed. 


ABERNATHT  et  al.  v.  WBIGHT. 

(Court  of  Appeals  of  Colorado.   Jan.  21,  1013. 
On  Motion  to  Be-Eoter  as  Pending  on 
Error,  March  10,  1913.) 

Affbal  and  Ebrob  (I  14*)— DisKiaaAL  of 

BBROB— WBIT  or  EBROS— STATUTES. 

Wbeie  an  appeal  was  dismissed  the 
Court  of  Appeals  after  the  taking  effect  of  Seas. 
TiHws  1911,  c.  6,  regolating  appeals  and  re- 
pealing the  provision  of  the  Code  of  Civil  Pro- 
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eedure,  which  permitted  a  cauw  to  bs  entered  M 
Dending  on  error,  when  an  appeal  ha«  beai  dto- 
misBed  for  Uck  of  joriBdicUon.  iuch  apjwaL 
thoush  dismissed  withoat  ptcjodioe  to  a  writ  of 
error,  could  not  be  entered  as  pending  on  error 
in  the  Court  of  Appeals. 

[Ed.  Note^For  other  cases,  see  _Appeal  and 
Error,  Cent  Dig.  H  48-67;  ttec  Dig.  |  14»] 

Appeal  from  DiBtrlct  Court,  Boulder  Coun- 
ty.; Harry  P.  Gamble,  Judge. 

Action  between  Tom  Abemathy,  Jr.,  and 
another  and  Bobert  B.  Wright  From  a 
Judgment  in  favor  of  the  latter,  the  former 
appeal.  Dismissed.  Application  for  a  writ 
of  error  and  supersedeae  denied. 

For  former  decision  denying  motion  to 
dUmlss,  see  127  Pac.  450. 

Miller,  Bamd  ft  WUUama,  of  lAfayette^ 
for  appellants.  Samuei  H.  TbompBon,  of 
Denver,  for  aroellee. 

PER  CURIAM.  Appeal  dismissed,  without 
prejudice,  at  cost  of  appellants  to  be  taxed 
on  motion  of  appellee. 

Motion  to  Re-enter  as  Pending  cm  Error,  and 
for  Supersedeas. 

On  motion  of  appellee,  the  appeal  herein 
was  dismissed,  without  prejudice  to  the  rights 
of  appellants.  If  any  they  had,  to  sue  out  a 
writ  of  error.  Appellants  now  ask  to  have 
the  cause  re-entered  on  error,  and  for  a  su- 
persedeas. An  attempt  was  made  to  perfect 
the  appeal  herein  by  filing  an  appeal  bond 
Id  the  district  court  October  10,  1911.  At 
that  time,  chapter  6,  Session  Laws  of  1911, 
by  which  the  right  to  take  an  appeal  to  the 
Supreme  Court  in  any  case  was  repealed,  and 
which  also  repealed  the  provision  of  the 
Code  of  Civil  Procedure  which  permitted  a 
cause  to  be  re-entered  as  pending  on  error, 
when  dismissed,  as  an  appeal  for  lack  of 
JurlBdictlon,  was,  and  for  a  long  time  prior 
thereto  had  been,  in  full  force  and  effect.  In 
our  opinion,  no  appeal  taken,  perfected,  or 
attempted  to  be  perfected  after  that  act 
took  effect,  can  be  re-entered  as  pending  on 
error  In  this  court  or  in  the  Supreme  Court 
When  we  dismissed  the  former  appeal,  with- 
out prejudice  to  a  writ  of  error,  we  did  not 
contemplate  the  suing  out  of  a  writ  of  error 
from  this  court,  but  from  the  Supreme  Court 

For  the  reason  given,  the  motion  la  denied. 


PELTON  V.  MTTNTZINO. 

(Court  of  Appeals  of  Colorado.    March  10, 
1913.    Rehearing  Denied  April  14,  1913.) 

1.  Taxation  (|  W2*>— Tax  Dekdb— notics— Pboof. 

UDder  Mills'  Ana.  St.  IS  3883-3885.  requiring  no- 
tice of  publication  of  sale  tor  delinquent  Uxes  and 
the  posting  of  notlee  for  not  lou  than  four  weeks 
before  sale,  and  that  the  printer  publlshlnB  the  no- 
tice shall  make  atBdavlt  ot  publication  and  the 
treararer  an  affidavit  of  poatinc  of  notice,  a  certifi- 
cate of  the  coun^  treasurer  reciting  that  lands 
were  advertleed  tn  a  new^nper  on  designated  dates 


is  as  extrajudicial  etatcnMBt  and  must  be  dlsre- 
carded  in  a  suit  to  trjr  Utle  asainst  a  cliOmant  wi- 
der a  tax  dead. 

tU.  VoUf^fow  other  oasae,  see  Taxation.  Cent. 
I.  !  U4X:  Dec  Dig.  I  662.*] 

2.  Taxation  (|  «10»)— Actio»  to  Tbt  Titlk— Bvi- 

DXN  CS— None*— SUFFICIBITCT. 

In  a  suit  to  try  title  against  a  claimant  under 
a  tax  deed,  evidence  heia  to  support  a  finding  that 
the  notice  and  llstA  were  advertised  In  the  manner 
and  for  the  length  of  time  prescribed  by  law. 

[Ed.  Note.— For  other  cases,  see  Taxation,  dent. 
Dig.  H  1S06-1608;  Dec.  Dig.  1  810.*] 

3.  APPHAL  AHD  EBB<n  (|  1010*)— FXHDDtaS  OT  VACT— 
CONCLU8IVBXI18B. 

In  an  action  to  quiet  title  against  a  tax  deed,  a 
flndlng  of  tact,  supported  by  evidence,  that  the  no- 
tice of  the  tax  sale  and  the  Hat  ot  property  to  be 
sold  were  advertised  in  the  manner,  and  for  tbe 
time,  stated  in  the  publisher's  affidavit,  and  ac  re- 
quired by  law,  la  conclusive  on  appeal. 

[Ed.  Note.— Vor  otber  oaaes.  aee  Appeal  and  Er- 
ror, Cent.  Dl«.  H  im-ans,  4024 :  Deo.  Dig.  i  10U.«3 

4.  TAXATIOM  (I  M>*)— AcnoH  TO  T«T  TiTLa— NOTICn 
cat  Balb—Pitblicatioh— Psoor. 

The  affldETlt  of  a  newspaper  pybllsber  that  the 
notice  and  list  were  published  In  the  newspaper 
once  each  week  for  tour  suoceselve  weeks,  the  last 
of  which  publication  waa  made  prior  to  a  desig- 
nated date,  the  date  ot  sale  tor  delinquent  taxes 
conforms  to  Hills'  Ann.  St.  S  8883,  and  le  not  de- 
fectlve  for  not  stating  the  date  of  the  first  puhltca- 
Uon. 

[Ed.  Note.— For  other  casee,  see  Taxation,  Cent. 
Dig.  I  mZ;  Dec.  Dig.  I  662.*] 

6.  Tin   (S  9*) — CoUFTTTATlOlt— BX(3.UDIN0  FXaST  OB 

Last  Day— Noncx  of  Tax  Sau— Proov. 
The  affidavit  of  a  county  treasurer  averring  that 
on  or  before  September  6,  1891,  he  posted  a  notice  ot 
sale  of  real  estate  tor  delinquent  taxes,  and  tbat 
the  notice  ot  sale  and  delinquent  tax  list  remained 
posted  for  tour  consscutlve  weeks  next  preceding 
the  commencement  of  sale  on  October  6th,  shows 
the  posting  of  notice  and  list  tor  not  less  than  four 
weeks  before  sale,  ae  required  by  Hills'  Ann.  St.  I 
S88S.  though  S^tember  fth  was  on  Sunday,  eo  that 
the  following  dar  would  be  the  first  day  of  posting, 
since,  it  September  7th  la  included  and  October  6th 
excluded,  there  would  remain  28  iull  d^,  or,  it 
September  Tth  be  excluded  and  October  5Ui  iaoloded, 
the  statutory  notice  would  be  glTon. 

[Ed.  Note.— For  other  cases,  see  Time,  Oeat  Dig. 

IB  11-S2 :  Dec.  Dig.  i  9.*1 

ft.  TIMB   (I  9*)— COMPTTTATIOIt  OT  TlMB— BXCLTHmfO 

FixBT  OB  Last  Day. 
In  making  the  computaUon  of  time,  it  la  prop- 
er to  Include  the  first  day  and  exclude  the  last,  or 
exclude  the  first  and  include  the  last. 

[Kd.  Note.— For  other  cases,  see  Timc^  Cent.  Dig. 
!i  11-32  ;  Dec.  Dig.  I  9.*} 

7.  SONDAT  (I  30")— OmciAi.  Acts— PosTiNo  Noma 
or  Tax  Sale. 

The  fact  that  a  notice  of  sale  of  real  estate  for 
delinquent  Uxes  was  posted  on  Sunday  will  not 
render  the  notice  Ineffective,  where,  excluding  Sun- 
day and  either  the  following  day  or  the  day  ol 
sale,  tbe  notice  remained  posted  tor  tall  28  days  be- 
fore the  sale. 

[Bd.  Note.— For  other  cases,  see  Sunday,  Cent. 
Dig.  II  73-8S;  Dec.  Dig.  |  SO.*] 

8.  Taxation  (I  788»)— Actiom  TO  Tar  Tttlk— Tax 
DBXD— BonoiN  or  Pnoor. 

A  plalnUfT  In  •  suit  to  quiet  title  against  a  tax 
deed,  valid  on  its  face  and  admitted  in  evtdenoe 
without  objection,  has  the  burden  of  establlsblng  a 
failure  of  tbe  revenue  officers  to  follow  the  statutes 
In  proceedings  culminating  in  the  deed. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent. 
Dig.  S9  1555,  1B67.  lKe-1569 ;  Dec.  Dig.  |  788.*] 

9.  Taxation  (1  810*)— Tax  8ai.bs— Tttlb. 
Where  plaintiff  la  a  suit  to  quiet  title  against  a 

tax  deed,  under  which  defendant  claimed,  did  not 
offer  In  evidence  as  a  muniment  of  title  a  subse- 
quent tax  deed,  and  It  appeared  that  two  other  sub- 
sequent tax  sales  bad  been  redeemed  by  plaintiff's 
predecessor  and  had  not  ripened  into  deeds,  plain- 
tiff could  not  recover  on  the  theory  that  throe  sub- 
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Boqaent  mIm  tor  dallDqiiAnt  tun  extlosuiibed  d«- 
fendant'i  title. 

[Bd.  Not«.— Por  other  cases,  sea  Tautlon,  Cent. 
Dig.  11  1606-1606;  Dec.  Dig.  I  SIO.*] 

10.  Taxation  (|  74S*)— Tax  Dikdo— Right  to  Apflt. 

Under  Rev.  St.  UOe,  )  6728,  provIdiDs  ttaat  tlie 
purchaser  at  a  tax  Bale  at  an7  time  after  three 
years  iflay  demand  a  deed,  a  purchaser  or  his  as- 
signee Is  Tested  with  the  right  to  demand  a  dead 
at  any  time  after  three  years  from  sale,  at  least 
within  the  period  of  prescription,  and  a  delay  of  16 
years  In  taking  out  a  deed  vill  not  Invalidate  it. 

[Bd.  Note.— For  other  cases,  see  Taxation,  Cent. 
Dig.  S  1496 :  Dec  Dig.  |  749.*] 

U.  Amu.  AHD  o&BOB  (1 107S*)— Dbcbu— ConroRu- 

ITT  TO  iBSUBS—PKEJimiCUL  BRBOB. 

mere,  in  a  suit  to  quiet  title  against  a  tax 
dead,  defendant  pnyed  for  general  relief,  and  at 
the  trial  the  Issue  was  squarely  presented  as  to 
who  was  the  owner  and  entitled  to  the  property  In 
dispute,  a  decree  that  defendant  was  the  owner  and 
quieting  title  In  him  as  against  plalntlft  was  not 
prejudicial  to  plaintiff  tMcaaaa  It  recited  "that  the 
action  be  dismissed." 

[Bd.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Cent.  Dig.  It  4240-4247 ;   Dec.  Dig.  {  1073.*] 

Appeal  ftx>m  District  Court,  Washington 
Ooanty;  H.  P.  Burke,  Judge. 

Action  bj  Isaac  Peltoo  against  August  Munt- 
sing.  From  a  judgment  for  defendant,  i^in- 
tlff  appeals.  Affirmed. 

Isaac  Pelton,  of  Akron,  for  appellant  Eg- 
bert Uore^  of  Akron,  for  ai^lee. 

HUELBUT,  J.  I>ecember  80,  1906,  In  the 
county  court  of  Washington  county,  appellant, 
as  plaintiff,  instituted  suit  against  appellee,  de- 
fendant, to  quiet  title  to  land  in  said  county. 
Plaintiff  was  successful,  and  the  case  was  ap- 
pealed to  the  district  court.  The  cause  was 
tried  in  the  district  court  and  resulted  in  a  de- 
cree for  defendant  The  decree  recites  that 
defendant  was  the  sole  and  absolute  owner  of 
the  land  in  eontroreny  by  Tirtue*  of  the  tax 
deed  of  May  17,  1906.  At  the  trial  said  deed 
of  May  17tb  was  admitted  In  evidence  without 
objection.  Plaintiff  in  his  ccHnplaiat  pleaded 
that  defendant  claimed  to  be  the  owner  of  the 
premises  by  virtue  of  said  tax  deed,  but  alleged 
the  same  was  void  and  conveyed  no  title,  for 
the  reason  tbat  there  was  not  published  in  any 
newspaper  a  notice  of  the  delinQuent  tax  tale, 
nor  any  list  of  such  delinquent  taxes  for  the 
time  and  in  the  manner  required  by  law;  that 
no  publisher's  affidavit  of  printing  notice  and 
list  was  made  and  filed  with  the  treasurer; 
that  the  treasurer  did  not  make  and  deposit 
with  the  county  clerk  a  sufficient  affidavit  low- 
ing the  posting  of  notice  of  sale ;  and  that  no 
copies  of  a  newspaper  containing  such  list  and 
notice  were  delivered  by  carriers  or  mail  to  the 
subscribers  of  such  paper.  The  pleadings  form- 
ed an  issue  upon  these  objections  to  the  tax 
deed.  By  a  careful  reading  of  the  record,  we 
are  satisfied  the  trial  court  did  not  err  in  find- 
ing against  plaintiff  upon  these  issues,  as  suffi- 
cient proof  is  wanting.  Section  3883,  MiUs' 
Annotated  Statutes,  provides  that  the  tieasurer 
shall  give  notice  of  contemplated  sale  of  real 
property  for  delinqaent  taxes  by  publishing  the 
same  once  a  week  for  not  less  than  four  weeks 
In  a  newspaper  of  his  county,  and  shall  also 
post  a  printed  or  written  notice  in  a  conspicu- 
ous place  on  or  near  the  outer  door  of  bis  of- 
fice for  not  less  than  four  weeks  before  the 
sale;  section  3884  that  the  printer  who  pub- 
lished such  notice  shall  transmit  to  the  treas- 
urer an  affidavit  of  such  publication ;  and  sec- 
tion 3S85  that  the  treasurer  shall  make  or 


cause  to  be  made  an  affidavit  of  tfae  posting  of 
such  list  and  notice  at  his  office  as  af<»«aaid, 
and  he  shall  deposit  snch  affidavit,  together 
with  the  said  affidavit  of  tiie  publisher,  in  thft 
office  of  the  county  clerk  of  the  county,  to  be 
there  preserved.  The  record  shows  uiat  the 
affidavit  of  the  publisher,  sworn  to  Ocbrfm  8> 
1007,  and  the  affidavit  of  the  treasurer,  sworn 
to  September  12,  1907,  both  in  substantial  con- 
formity with  the  statute  above  mentioned,  were 
filed  with  the  county  clerk  and  recorded  on 
October  8,  1907.  Section  3883  reads  in  part 
as  follows :  "The  treasurer  shall  give  notice  of 
the  sale  of  real  property  by  the  publication 
thereof  once  a  week  for  not  less  than  four 
weeks,  in  a  newspaper  in  his  county,  *  •  • 
the  first'of  which  publications  shall  be  at  least 
four  weeks  before  the  day  of  sale." 

[I]  The  affidavit  of  the  publisher  does  not 
purport  to  state  the  date  of  the  first  publica- 
tion of  the  notice  of  sale,  nor  does  the  statute 
require  It;  but  tiiere  appears  in  evidence  a 
certificate  of  H.  S.  George,  county  treasurer, 
made  December  8,  1891,  which  cwitains  this 
clause:  "Said  lands  ud  lots  wen  advertised 
in  the  Pioneer  Press,  a  newspaper  published  in 
the  town  of  Akron,  Washington  county,  and 
state  aforesaid.  Said  tax  list  appeared  in  the 
issue  of  the  Pioneer  Press  on  September  11,  18^ 
25.  and  October  2,  1891."  Counsel  says  that 
this  eoncluuvely  shows  the  first  publication  at 
the  notice  td  tax  sale  to  have  be«i  on  Septem- 
ber 11th.  It  Is  not  necessary  to  consider  this 
contention.  The  certificate  is  not  evidence. 
The  statute  did  not  require  any  such  certifi- 
cate from  the  treasurer.  It  is  an  extrajudicial 
statement  on  bis  part  and  should  be  disre- 
garded. 

[2]  The  publisher's  affidavit  recites  that  the 
'V>tice  Mid  lilt  wm  pnUialied  in  said  news- 
paper once  in  eadi  week  for  four  suceesrive 
weeks,  the  last  <^  which  publications  was  made 
prior  to  the  5th  day  of  October,  A.  D.  1891." 
This  averment  Is  supported  by  the  oath  of  the 
treasurer,  as  required  by  statute.  Its  absence 
from  the  affidavit  would  render  the  tax  deed 
wholly  void.  At  the  trial,  plaintiff's  own  wit* 
ness,  who  had  formerly  been  connected  with  the 
paper,  would  not  testify  that  September  11th 
was  the  first  day  on  which  the  list  and  notice 
of  sale  were  published.  We  also  observe  that 
the  affidavit  of  H.  S.  George,  treasurer,  filed 
with  the  clerk,  stated  that  "on  or  before  the 
6th  day  of  September,  A.  D.  1891,"  he  posted 
"a  true,  full,  and  complete  printed  notice  of 
nle  of  lands  in  said  county  of  Washington, 
*  *  *  In  and  for  the  year  1801,  *  *  *  in 
the  office  commonly  used  as  the  office  of  treas- 
urer of  said  county."  If  any  presumption  is 
permissible  from  these  recitals,  it  would  be  that 
the  first  publication  of  the  notice  was  on  or 
before  September  6thf  otherwise  no  printed  no- 
tice thereof  would  have  been  available  for  post- 
ing. 

[3]  The  tax  deed  confirming  titie  in  defendant 
having  been  admitted  in  evidence  without  objec- 
tion, if  valid  on  its  face,  under  section  3902, 
Mills*  Annotated  Statutes,  was  prima  fade 
evidence  in  all  courts  "that  the  property  was 
advertised  for  sale  In  the  manner  and  f<Hr  the 
length  of  time  required  by  law."  As'  to  whether 
or  not  tbe  notice  and  list  were  advertised  in 
the  manner  and  for  the  time  stated  in  the 
publisher's  affidavit,  and  as  required  by  law, 
was  an  issue  before  tbe  court  which  was  re- 
solved in  favor  of  defendant ;  and,  sufficient  evi- 
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dence  appearing  from  the  record  to  tastain 
aucb  fiadiiiK,  it  will  not  be  disturbed  on  appeal. 

[4]  Appellant  Bays,  however,  that  the  evi- 
dence showa  the  flnt  pablicatlon  of  the  notice 
of  tax  eale  did  not  ooenr  fonr  weeks  before  the 
day  of  sale  aa  reqnired  by  statute,  and  that  the 
treasurer  did  not  post  tbe  notice  and  tax  list 
for  not  less  than  four  weeks  before  the  sale. 
As  to  these  contentions,  the  affidavit  of  the 
publisher  strictly  conforms  to  the  statute  and 
closely  follows  the  form  of  affidavit  prescribed 
therein.  The  form  does  not  require  the  affiant 
to  stale  the  date  of  the  first  pobUcati<m  of  the 
notice  and  list.  Tliat  part  of  tbe  form  ma- 
terial to  notice  (section  3884,  Id.)  reads  as  fol- 
lows :  "I,  A  B  ,  publisher  (or  print- 
er) of  the   ,  a    newspaper,  printed 

and  published  in  the  connty  of  ,  and  state 

of  Colorado,  do  herein  certify  that  the  fore- 
going notice  and  list  were  published  In  said 

newspaper,  once  In  each  we^  for    sac* 

cessive  weeks,  the  last  of  which  publications 

was  made  prior  to  the  day  of  ,  A. 

D.  .'*   Although  the  form  does  not  require 

a  statement  that  the  first  publication  of  the 
list  and  notice  was  at  least  four  weeks  before 
the  day  of  sale,  section  3883,  Id.,  requires  such 
publication  to  be  so  made.  After  the  tax  deed 
liad  been  admitted  in  evidence  witiiout  objec- 
tion, being  good  on  its  foce,  defendant  was  en- 
titled to  the  full  benefit  of  the  statutory  prima 
facie  presumptioh  that  "the  property  was  ad- 
vertised for  sale  in  the  manner  and  for  the 
length  of  time  required  by  law."  This  ques- 
tion itas  one  of  the  issues  and  was  decided  in 
favor  of  defendant,  and  there  is  no  evidence 
that  we  can  find  sbowing  that  tbe  first  pul>- 
lication  was  not  made  at  least  four  weeks  be- 
fore sale. 

[5]  It  is  also  asserted  that  tbe  evidence  shows 
no  sufficient  affidavit  of  posting  was  made  and 
filed  with  the  treasurer,  and  that,  as  a  matter 
of  fact,  no  sufficient  posting  of  the  list  and 
printed  notice  was  made  by  him.  The  treas- 
urer's affidavit  of  posting  recites  that  "on  or  be- 
fore tbe  eth  day  of  September,  A.  D.  1891," 
he  "posted  a  true,  full,  and  complete  printed 
notice  of  sale,"  etc.,  and  "that  the  said  notice 
of  sale  and  de^nqueat  tax  list  remained  so 
posting  could  be  legally  made  on  that  day,  then 
ing  the  conAnencement  of  the  sale."  etc.  Now 
if  it  be  true,  as  asserted  by  appelant,  that  the 
6th  day  of  September  was  on  Sunday,  and  no 
posted  for  tour  consecutive  weeks  next  preced- 
it  should  be  excluded  from  tbe  computation 
concerning  the  length  of  time  the  notice  was 
posted.  If  the  physical  act  of  the  treasurer  in 
posting  the  notice  on  Sunday  was  of  no  valid- 
ity, as  contended  for  by  counsel,  then  the  Tth 
day  of  September  should  be  taken  as  the  first 
day  of  sach  posting.  The  affidavit  shows  that 
it  remained  posted  that  day  and  every  day 
thereafter  until  the  day  of  sale,  October  5th. 
If  we  include  the  7th  of  September  and  exclude 
the  Qtb  of  October,  there  remain  28  full  days, 
or  four  weeks  of  time,  before  midnight  of  Octo- 
ber 4th,  at  which  time  the  day  of  sale  t>^an. 
If  we  exclude  the  Tth  of  September  and  include 
the  5th  of  October,  the  day  of  sale,  we  still  are 
within  the  statute  and  the  required  four  weeks' 
notice  had  been  given,  as  held  by  the  Supreme 
Court  (post).  For  many  years  it  has  been  a 
vexed  question  and  much  mooted  in  the  courts 
as  to  what  is  the  proper  rule  in  determining 
the  time  necessary  to  constitute  notice  In  cases 
of  this  kind. 

[6]  Onr  own  Supreme  Court,  In  Stebbini  t.  | 


MUNTzma  283 

Anthony,  6  (3olo.  348,  and  In  re  Tyson.  13  Colo. 
482,  22  Pac.  810,  6  L.  R.  A.  472,  has  adopted 
the  rule  that,  In  making  the  computation  of 
time,  it  is  i«oper  to  include  the  first  day  and 
exclude  the  last,  or  exclude  the  first  day  and 
include  tbe  last. 

[7]  Appellant's  counsel  further  says  that,  if 
the  notice  referred  to  by  the  treasurer  in  his 
affidavit  was  posted  on  Sunday,  it  was  without 
the  least  efficacy,  and  cites  Schwed  v.  Hart- 
wits,  23  Colo.  187,  47  Pac.  295,  68  Am.  St. 
Rep.  221.  Tbe  question  in  that  case  arose  as 
to  whettier  or  not  a  notice  of  tax  sale  published 
only  In  tbe  Sunday  edition  fxt  a  daily  paper 
was  a  sufficient  publication  to  satisfy  the  stat^ 
ute.  The  court  held  it  wias  not  No  such  situ- 
ation arises  here.  The  statute  we  are  consid- 
ering contemplates  a  single  act  of  posting  a  no- 
tice by  the  treasurer  in  a  certain  place  within 
a  prescribed  time,  and  imposes  on  him  the 
further  duty  to  see  that  it  remains  so  tHWted 
until  the  day  of  sale.  The  purpose  of  the  stat- 
ute is  to  give  tbe  fullest  publicity  to  the  notice 
of  tax  sale  and  list  of  delinquent  taxes.  As 
appears  from  the  affidavit,  afly  citisen  or  tax- 
payer could  have  seen  this  notice  posted  at  the 
treasurer's  office  on  the  7th  day  of  September 
and  every  day  thereafter  until  the  day  of  sale, 
and,  if  four  weeks  intervened  from  the  Tth  day 
of  September  to  the  day  of  sale,  the  statute  was 
fully  conformed  to  in  that  respect 

[8]  Appellant  appears  to  have  entirely  ovei^ 
looked  the  fact  that  the  burden  of  proof  was 
on  him  to  establish  the  failure  and  omission  of 
the  revenue  officers  to  follow  the  statute  in  the 
proceedings  which  culminated  in  the  tax  deed 
in  question.  The  tax  deed  was  admitted  in  evi- 
dence without  objection  and  was  good  on  its 
face  and  not  subject  to  attack  on  any  grounds 
other  than  those  pleaded  by  plaintiff  as  vitiat- 
ing the  same.  The  only  publication  in  evidence 
containing  a  description  of  the  laud  in  issue 
was  a  printed  sheet  which  appellant's  attor- 
ney designated  as  tbe  "Akron  Pioneer  Press 
Supplement"  It  was  admitted  without  objeo 
tion.  Not  a  scintilla  of  evidence,  however,  can 
be  fOund  in  the  record  showing  when  it  was 
publiE^ed,  or  whether  it  was  published  sepa- 
rately or  at  the  time  and  in  connection  with 
the  regular  edition.  The  record  Is  silent  as  to 
whether  it  was  published  more  than  once  or  once 
a  week  for  four  successive  weeks  prior  to  date 
of  sale,  or  whether  or  not  the  first  publication 
thereof  was  at  least  four  weeks  before  the  day 
of  Bale.  The  affidavit  of  publication  states  that 
the  notice  and  list  were  published  in  the 
"Akron  Pioneer  Press"  once  a  week,  etc.  Not 
a  word  of  testimony  shows  the  contrary.  Not 
a  sinsde  copy  of  the  "Akron  Pioneer  Press," 
published  within  four  weeks  of  the  sale,  was 
offered  in  evidence.  If  sach  had  been  offered, 
an  inspection  of  tbe  same  would  have  disclosed 
the  presence  of  tbe  notice  and  list  in  its  col- 
umns, or  their  absence  therefrom.  In  fact,  no 
evidence  is  discoverable  from  the  record  which 
sustains  any  of  the  averments  of  the  complaint 
which  challenge  the  validity  of  the  tax  deed  by 
reason  of  failure  to  properly  advertise  the  sale, 
or  failure  to  make  and  file  affidavits  required 
by  statute.  Taken  as  a  whole,  plaintiff's  evi- 
dence tends  to  support  defendant's  case. 

Mr.  Pickett,  plaintiff's  chief  witness,  testi- 
fied as  follows:  "Q,  What  paper  were  you  ei- 
ther the  editor  or  publisher  of  at  that  time? 
A.  Akron  Pioneer  Press.  Q.  Mr.  Pickett,  in 
tbe  year  1891,  how  many  times  was  the  delin- 
quent list  published  In  the  Akron  Pioneet 
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Prcaa?  A.  My  recollection  U  it  woa  foar 
times." 

[91  The  record  here  showB  that  one  Emerson 
was  the  purchaser  of  the  property  the  tax 
sale  on  October  5,  1891,  for  the  delinquent 
taxes  of  1890.  Tbe  certificate  of  purchase  was 
Issned  that  day,  and  some  IS  years  afterwards, 
viz.,  May  15,  1906,  Emerson  assigned  said  cer- 
tificate to  appellee,  who  secured  the  tax  deed 
and  recorded  the  same  May  17,  1906.  It  seems 
that,  subsequent  to  the  date  of  sale,  the  prop- 
erty was  sold  at  two  different  times  for  delin- 
quent taxes,  but  redemption  was  made  in  each 
case  by  appellant's  predecessor.  The  land  was 
also  sold  in  1896  fOr  the  delinquent  taxes  of 
1894.  TTpon  this  sale  a  tax  deed  was  after- 
wards issued  to  one  Llndbeck.  At  the  trial 
no  effort  was  made  whatever  to  put  this  deed 
in  evidence  as  supporting  title  in  Lindbeck,  ap- 
pellant's grantor.  Appellant  contends  that,  un- 
der this  state  of  the  record,  the  three  subsequent 
sales  for  delinquent  taxes  extinguished  Emer- 
son's lien  upon  the  prc^erty.  There  might  be 
something  in  this  contention  if  appellant  were 
here  relj'ing  upon  the  Lindbeck  tax  deed  and 
had  the  same  in  evidence  showing  on  its  face 
a  good  title.  Such,  however,  is  not  the  case. 
The  Lindbeck  deed  is  not  set  out  in  the  ab- 
stract; nor  was  it  offered  in  evidence  as  a 
muniment  of  title.  It  is  not  entitled  to  any 
consideration  as  agaliist  appellee's  title.  The 
two  other  tax  sales,  having  been  redeemed  from 
and  not  liaving  ripened  into  deeds,  in  no  way 
weaken  appellee's  title  under  his  tax  deed. 

[10]  Appellant  also  asserts  that  appellee 
abandoned  his  right  to  procure  the  tax  deed 
by  reason  of  the  long  period  of  time  interven- 
ing between  the  sale  and  ezecation  of  the  deed. 
We  are  not  referred  to  any  statute  or  dedaion 
of  this  state  supporting  bis  contention  in  that 
behalf.  Section  5726,  Revised  Statutes  1908, 
provides,  among  other  things,  that:  "At  any 
time  after  the  expiration  of  the  term  of  three 
years  from  the  date  of  the  sale  of  any  land  (or 
interest  in  land  or  improvements  thereon)  for 
taxes,  under  the  provisions  of  this  act  on  de- 
mand o£  the  purchaser  *  *  *  the  treasurer 
then  in  office  diall  make  out  a  deed  for  each 
sudi  lot,  parcel,  interest  or  improvement  bo  sold 
and  remaining  unredeemed,  and  deliver  the 
same  to  such  purchaser  (or  lawful  holder  of 
such  certificate  or  order).  •  «  • "  Under 
this  provision  of 'the  statute,  the  purchaser  or 
his  assignee  is  vevted  with  the  right  to  demand 
his  deed  any  time  after  three  years  from  sale, 
at  least  within  the  period  of  prescription. 

[11]  It  is  further  asserted  by  appellant  that 
the  decree  in  terms  dismissed  the  action  and 
at  the  same  time  decreed  the  defendant  to  be 
the  owner  of  the  premises  In  dispute,  and  fur- 
ther quieted  the  tide  to  the  same  in  defendant 
as  against  idaintiff.  This,  It  is  claimed,  ren- 
ders the  decree  void.  We  see  no  merit  In  this 
contention.  The  answer  pleaded  title  in  de- 
fendant and  in  its  prayer  asked  for  general 
relief.  At  the  trial  the  Issue  was  squarely  pre- 
sented as  to  who  was  the  owner  and  entitled  to 
the  property  in  dispute.  Each  party  in  bis 
prayer  asked  that  the  title  to  the  same  be  qui- 
eted in  him.  The  court,  having  found  in  favor 
of  defendant,  decreed  to  him  full  relief,  which 
the  evidence  and  proof  showed  him  to  he  enti- 
tled to.  The  decree  was  right  and  administered 
substantial  justice  under  the  issues,  and  the 
mere  recital  therein  "that  the  action  be  dis- 
missed" was  in  no  way  prejudicial  to  appel- 


lant's rights.  Plaintiff,  having  diallenged  the 
validity  of  the  tax  deed  by  reason  of  the  defects 
pleaded  by  him,  assnmed  the  burden  of  sastain- 
ing  his  eonteoition  by  nfficieiit  proof.  In  tbis 
we  think  he  failed. 

Finding  no  error  in  the  record,  the  judgment 
will  be  oflimed. 


JOHNSON  T.  FIRST  NAT.  BANK  OF 
DENVER. 

(Court  of  Appeals  of  Colorado.    March  10, 
1913.1 

1.  Banks  and  Banking  (S  152*)— Injunc- 
tion (S  5*)— Certificates  or  Deposit— Mis- 
take—Evidence. 

Evidence  held  to  warrant  a  finding  that  a 
bank  receiving  a  deposit  of  $35  issued  by  mis- 
take to  the  de^iositor  a  certificate  of  deposit  for 
$315,  authorizing  an  injunction  to  compel  the 
surrender  of  the  certificate  on  the  bank  offering 
to  deliver  a  certificate  for  the  amount  of  the  de- 
posit 

[EA.  Note.— For  other  cases,  see  Banks  and 
Bankiog.  Cent  Dig.  H  336,  4G5-482;  Dec 
Dig.  (  162:*  Injnnctlon,  Gent.  Dig.  f  4;  Dee. 
Dig.  f  6.*] 

2.  Jvmt  (S  12*}—AcnoH  at  L&w— Right  to 

JUKT. 

A  defendant  in  an  action  at  law  is  enti- 
tled, as  a  matter  of  right,  to  a  jury  trlaL 

[E^d.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  H  27-^  82,  99,  101,  106;  Dec  Dig.  | 
12.*] 

3.  Tbial  (S  374*)— Tbial  bt  Coubt— Submib- 
noN  TO  JoBT— Verdict. 

Where  a  jury  is  bad  la  ft  suit  fn  equity  the 
verdict  is  merely  advisory. 

g^d.  Note.— For  other  cases,  see  Trial,  Gent 
.1884;  Dec.  Dig.  f  S74.*] 

4.  Jury  (8  14*)— LatOAi,  ob  Equitable  Ac- 
tion. 

A  complaint  In  an  action  by  a  l»nk  alleg- 
ing the  issuance  by  it  of  ft  certificate  of  de- 
posit for  $315  to  defendant  depositing  only  $36, 
its  inability  to  induce  liim  to  surrender  the  cer- 
tificate or  to  permit  its  correction,  the  insolven- 
cy of  defendant,  and  his  threatening  to  nego- 
tiate the  certificate,  and  offering  to  deliver  to 
the  depositor  a  certificate  for  $36  and  praying 
for  a  mandatory  injunction  requiring  the  de- 
positor to  deliver  the  certificate,  and  for  a  tem- 
porary injunction  restraining  the  transfer  of 
the  certificate,  states  a  cause  of  action  in  eqoi* 
ty^  and  the  bank,  to  recover,  must  establtrii  the 
mistake  alleged  and  procure  the  correction  of 
the-  outstanding  certificate  If  remaining  the 
property  of  the  depositor. 

gSd.  Note.— For  other  cases,  see  Jury,  Cent 
.  II  40-00,  66-83 ;  Dec.  Dig.  1  14.^] 

Error  to  District  Court,  City  and  dmatrat 
Denver;  Greeley  W.  Wbitford,  Judge. 

Action  by  tbe  First  Natl<Hial  Bank  of  Den- 
ver against  Nels  JohnBon.  There  was  a 
Judgment  for  plaintiff;  and  defendant  brings 
error.  Affirmed. 

O.  N.  Hilton  and  G^Bsar  A.  Roberts,  both 
of  Denver,  for  plaintiff  In  error.  Hughes  ft 
Dorsey  and  Barnwell  S.  Stuart,  all  of  Den- 
ver, for  defeudout  In  error. 

CUNNINGHAM,  P.  J.  Johnson,  plalntlfl 
In  error,  to  whom  we  shall  hereafter  refer 
as  defendant,  on  Marcb  30.  1907,  entered  the 
banking  bouse  of  tbe  defendant  in  error,  to 
whom  we  shall  refer  as  plaintiff,  where  and 
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wben  he  paid  a  certAin  gam  of  money  to  one 
of  plaintiff's  tellera  and  reodved  therefor  a 
oertlflcate  of  deposit  In  the  mim  of  |81fi. 
The  controTenQr  out  of  which  this  action 
grows  arises  over  the  contention  as  to  the 
amount  of  money  actnallr  paid  to  the  ttiler 
hj  defendant  Plaintiff  contends  that  it  re- 
ceived bnt  $30,  while  the  defendant  inslsti 
that  be  paid  $8Us  the  full  amount  of  the 
certtflcate  of  deposit  issued  to  Urn.  Wben 
def«idant  delivered  his  money  to  the  t^er, 
that  official  flUed  In  a  partly  printed  slip 
or  ticket  by  writing  certain  figures  thereon 
and  placing  an  Initial  letter  indicating  that 
a  certificate  of  d^>odt  was  desired,  uad  pass- 
ed the  same  to  a  dark  of  the  haidc.  There- 
upon the  clerk  wrote  out  a  certificate  of  de- 
posit to  W.  J.  Johnson  for  $815,  and,  after 
having  the  same  signed  by  a  third  official 
of  the  bank,  handed  It,  tc^ther  with  the 
ticket  which  he  had  received  from  the  teller, 
back  to  the  teller,  who,  looking  at  the  ticket, 
called  out  the  name  N.  J.  Johnson,  where- 
upon the  defendant  stepped  up  and  received 
from  the  teller  the  certificate  of  deposit  tor 
$316,  and  left  the  bank.  At  the  close  of  the 
day  the  teller  made  np  bis  books,  which 
corresponded  with  his  cash.  The  clerk  like* 
wise  made  up  bis  account  of  the  day's  busi- 
ness, and,  by  comparing  the  same  with  the 
teller's  account.  It  was  at  once  discovered 
that  the  clerk's  account  showed  that  be  bad 
Issued  drafts  to  the  amount  of  9280  In  ex- 
cess of  what  the  book  or  account  of  the  teller 
indicated,  whereas  they  ought  to  have  cor- 
responded. Thereupon  the  teller,  In  checking 
over  the  clerk's  account  with  the  tickets 
which  he  bad  handed  to  and  received  back 
from  the  clerk,  discovered,  as  he  says,  that 
the  Johnson  ticket  was  meant  by  Mm  for 
$36  only,  and  the  clerk  bad  read  It  $315. 
Thus  the  discrepancy,  on  the  theory  of  the 
plaintiff,  was  explained.  Promptly  the  bank 
wrote  two  letters,  addressed  to  parties  by 
the  name  N.  J.  Johnson,  who  the  directory 
showed  lived  In  different  parts  of  the  dty. 
One  letter  was  returned  to  the  bank  with 
the  notation  that  the  party  had  moved.  The 
other  letter,  addressed  to  the  street  number 
where  the  defendant  had  lived  for  many 
years,  was  never  returned  to  the  bank,  al- 
thou^  the  return  card  of  the  bank  was  upon 
the  ^velope  so  addressed.  This  letter  the 
defendant  denies  ever  having  received.  A 
few  days  later  a  representative  of  the  bank 
called  upon  the  defendant  and  advised  him 
that  an  error  had  been  made  in  hts  certifi- 
cate of  deposit,  and  asked  him  to  come  to 
the  bank.  This  the  defendant  declined  to 
do,  and  disputed  the  statement  that  there 
had  been  any  error,  or,  if  so,  that  the  error 
"was  not  on  blm,"  to  use  his  language.  Still 
later  two  representatives  of  the  bank  called 
on  the  defendant,  with  the  same  result  On 
June  IS,  1907,  the  bank  filed  Its  complaint  In 
tlie  dlstcict  court,  all^^  its  etrm  or  mis- 
take In  tbe  lasoanoe  of  the  certiflcata  ct 


deposit  substantially  as  we  have  stated ;  Its 
inability  to  induce  the  defendant  to  surren- 
der the  cartiflcate,  or  to  permit  Its  correc- 
tion; the  iosotvency  of  the  defendant;  its 
want  of  a  iveedy  or  adequate  remedy;  tliat 
tlie  defendant  tiireatened  and  was  about  to 
u^otlate  the  certificate;  and  the  irreparable 
damage  that  snch  negotiation  would  mtall 
upon  it  Plaintiff  farther  offered  in  its  com- 
plaint to  deliver  to  d^endant  a  certificate 
of  deposit  for  $35,  and  prayed  for  a  manda- 
tory writ  ot  taSnaetUm  reoulrlng  defendant 
to  deliver  the  certificate  to  it  or  to  tbe  dark 
of  the  court,  for  a  temporary  writ  restrain- 
ing the  transfw  of  tiw  certlflcat^  and  for 
other  equitable  rdief. 

In  due  time  a  temporary  restraining  order 
was  Issued,  and  after  certain  proceedings  the 
defendant  answered,  admitting  the  recdpt  of 
the  oertlflcate  for  $316,  and  alleging  that  he 
bad  paid  $815  in  money  to  the  bank  there- 
for. The  Insolvency  of  the  defendant  was 
not  denied  In  the  answer,  and,  in  an  affidavit 
filed  by  him  during  the  proceedings,  his  In- 
solvency was  admitted.  The  summons  was 
served  personally  on  the  defendant  on  June 
14th.  On  the  same  day  the  defendant  ne- 
gotiated the  certificate  of  deposit  by  purchas- 
ing from  a  clothing  house  a  salt  of  clothes 
for  $16,  and  receiving  the  dlfferrace  between 
that  amount  and  the  face  of  the  certificate, 
$300,  in  cash.  The  court  found  that  tbe  de- 
fendant had  transferred  the  certificate  of 
deposit  to  an  innocent  third  party,  for  value, 
after  the  commencement  of  tbe  suit  and  the 
service  of  summons  upon  him.  Other  gen- 
eral findings  were  In  favor  of  the  bank,  and 
the  defendant  was  ordered  by  the  court  to 
;  pay  In  to  the  clerk  of  the  court  for  the  use 
of  the  bank,  $280,  together  with  Interest 
After  various  citations,  and  after  the  defend- 
ant had  been  committed,  he  paid  a  portion 
of  the  judgment  and  thereupon  sued  out 
the  writ  of  error  upon  which  this  bearing 
proceeds. 

[1]  1.  On  the  trial  of  the  cause  on  its 
merits,  the  defendant  testified  unequivocally 
to  the  payment  of  $316  to  the  bank,  descrlb- 
Ing  with  great  accuracy  the  denomination  of 
the  bills,  their  appearance,  and  even  the  num- 
bers thereof ;  that  Is,  as  to  14  of  them  which 
he  said  were  $20  gold  certificates,  numbered 
consecutively.  These  bills  the  defendant  con- 
tended were  new.  It  seemed  to  be  his  theory 
that  the  bank  had  treated  them  as  bills  that 
had  never  been  emitted,  and  that  Its  dis- 
crepancy In  cash  could  be  accounted  tor  in 
this  way.  One  witness  Introduced  by  de- 
fendant testified  that  he  had  cashed  a  check 
for  defendant  a  few  days  before  the  trans- 
action in  question  In  which  he  had  paid  htm 
12  or  14  new  gold  certificates  such  as  de- 
fendant described.  His  wife  and  son  also 
testified  to  having  seen  him  In  the  possesslott 
of  such  bills  at  or  about  the  date  of  the  de- 
podt  In  many  respects  defendant's  testi- 
mony, and  that  glvoi  by  memben  at  bis 


Digilized  by  Google 


286 


131  FACIFIO  BBFORTBB 


(Colo. 


fomil7>  was  far  from  satiafActory,  partlcu* 
larly  on  the  qaestlon  of  the  source  from 
whence  be  had  acquired  the  funds  which  he 
dqraslted.  In  other  respects  the  testimony 
of  the  dtfendant  was  In  hopeless  conflict 
with  the  two  representatlTes  of  the  bank 
who  called  tq»n  him  prior  to  the  bringing  of 
the  suit.  We  think,  from  a  reading  of  the 
record,  that  the  testimony  of  the  teller  who 
received  the  money  does  not  fairly  show 
that  he  had  any  dlstiDCt  recollection  as  to 
the  amount  of  money  he  received,  bat  relied 
for  his  Information,  upon  this  point,  on  what 
he  claims  the  ticket  made  oat  by  him  at  the 
time  he  received  the  money,  and  which  he 
passed  to  the  clerk  as  hereinabove  detailed, 
discloses.  The  original  ttdtet  is  brought  up 
by  blU  of  exceptions  and  Is  b^re  us.  It 
must  be  admitted  that  the  figures  on  the  same 
might  well  be  taken  for  «316  instead  of  $35. 
Indeed,  we  believe  they  woald  be  so  under- 
stood and  read,  in  the  absence  of  all  other 
evidence  by  an  ordinary  person.  An  exi>ert 
witness  was  called  by  plaintiff,  who,  after 
examining  many  similar  tickets  made  by  the 
bank's  teller,  gave  it  as  his  opinion  that  It 
was  Intended  by  the  teller  to  represent  $35, 
rather  than  $315.  We  think  It  very  ques- 
tionable whether  this  la  a  subject  for  expert 
testimony,  and  would  be  inclined  to  rule 
that  ita  admission  was  erroneous  and  preju- 
dicial, bad  the  case  been  tried  to  a  Jury;  but 
the  case  was  tried  to  the  court  without  a 
Jury — a  feature  to  which  we  shall  presently 
direct  our  attention. 

It  seems  probable  that  the  teller  Intended 
the  figures,  when  he  made  them,  to  represent 
$35,  and,  in  making  up  bis  book  from  these 
tickets,  be  must  have  so  read  them.  Other- 
wise his  account  and  his  cash  would  not  have 
balanced.  The  derk  who  wrote  the  certifi- 
cate, it  will  be  remembered,  was  intrusted 
with  no  cash  and  handled  none ;  his  duty  be- 
ing to  write  the  certificates,  drafts,  and  in- 
struments of  that  sort  from  the  memoranda 
furnished  him  by  the  teller.  Had  the  con- 
duct of  the  defendant  throughout  been  char- 
acterized by  open  frankness  and  honesty,  the 
correctness  of  the  trial  court's  Judgment  might 
well  be  questioned.  But  he  admits  having 
twice  had  notice  of  the  bank's  claim  of  er- 
ror, and  it  seems  probable  that  he  received 
the  letter  written  by  the  bank,  which  did  not 
purport  to  state  what  the  error  consisted  of, 
but  simply  that  an  error  had  been  made,  and 
asked  him  to  call  that  the  same  might  be 
corrected.  There  had  been  an  error  made  by 
the  clerk  In  writing  the  defendant's  name  in 
the  certificate  of  deposit,  whlcA,  as  we  have 
stated,  showed  the  name  as  W.  J.  Johnson 
instead  of  N.  J.  Johnson,  and  is  written  with 
unusual  legibility.  Moreover,  the  circum- 
stance and  time  of  the  negotiation  of  the  cer- 
tiflcate  by  the  defendant,  as  detailed  above, 
is  suspldons,  to  say  the  least,  and  tends  to 
indicate  a  disposition  on  his  part  to  so  shape 
cmidltlons  as  to  prevent  the  bank  from  profl^ 
Ing  hy  any  jndgmoit  that  It  mii^t  obtain 


against  him.  We  are  satisfied  that  the  evi- 
dence Is  suflictoit  to  sustain  the  Judgmwt 
whidi  the  trial  court  r«idered  In  favor  ot 
the  bank. 

[2-4]  2.  The  principal  contention  urged  In 
the  brief  filed  on  behalf  of  Johnson  is  predi- 
cated upon  the  refusal  of  the  trial  court  to 
grant  his  request  for  a  Jury.  The  correct- 
nees  of  the  trial  oonrt's  ruling  in  this  be- 
half turns  entirdy  iQKm  whether  the  action 
was  one  at  law  or  equitable  in  ita  nature. 
If  a  law  case,  then  the  defoidant  was  enti- 
tled to  a  Jury  trial.  If  the  action  was 
equitable^  the  defendant  was  not  entitled, 
as  a  matter  of  right,  to  a  trial  by  Jury,  and, 
if  a  Jury  had  been  called,  Ita  verdict  would 
have  hew  merely  advlaory  and  could  have 
been  disregarded  by  the  court  Hie  anthori* 
ties  on  this  question  have  beea  collated  by 
Mr.  Juatioe  BaUegr  In  IfcOlelland  t.  BuIUb, 
84  Golo.  70.  81  Pac  771.  It  is  tnie  that 
there  was  a  sharp  iaaao  of  fact  Involved  In 
the  caae^  bnt  this  la  not  aafflcieat  or  neces- 
sarily important  In  determining  whether  the 
action  was  legal  or  eqoltable.  *^aBnea  <A 
law,  as  well  as  of  fact,  are  triable  by  the 
court  without  a  Jury,  subject,  ct  conrae,  to 
the  discretion  of  the  eoart  to  snbmlt  Isaaes 
of  fact  to  &  Jury,  whoee  findings,  howvver, 
would  not  be  binding  upon  Uie  consdrace  of 
the  chancellor."  Ko6h  r.  Staxy,  47  Oolo.  SS9, 
107  Pac  1095.  In  Cree  v.  Lewis,  40  Oolo. 
190, 112  Pac.  327,  it  la  aald:  'The  fact  that 
plaintiff  asked  for  a  money  Judgnnait  la  by 
no  means  dedslve  that  the  action  waa  one 
at  law."  And  at  page  191  of  40  Oolo.,  at 
page  828  of  112  Pac.,  aame  can:  "Wrong* 
fully  converting  fnnds  wtdeb  belong  to  anr 
other  does  not  create  the  relation  of  debtw 
and  creditor,  and  nothing  more.  The  owner 
of  snch  funds  may  resort  to  a  suit  in  equi- 
ty to  recover  them  If  the  facts  Justify  that 
character  of  action."  Again,  page  192  of  49 
Colo.,  at  page  328  of  112  Pac;  *mie  fiaet 
that  plaintiff  might  have  contented  hlmsdf 
with  an  action  in  assumpsit  to  establish  and 
«iforoe  his  rights  did  not  destroy  his  right 
to  resort  to  a  court  of  equity  in  order  to  do 
so.  In  the  circumstances  of  this  case,  the 
choice  of  remedies  rested  with  him."  See, 
also,  Zobel  v.  Fannie  RawUngs  Co..  49  Colo. 
134,  141,  111  Pac.  843,  845,  wherein  it  is  ml- 
ed  that:  "The  court,  having  obtained  Juris- 
diction of  a  cause,  administers  both  equita- 
ble and  legal  relief  In  order  to  effect  com- 
plete determination  of  the  controversy  and 
to  settle  the  respective  rights  and  liabilities 
of  all  the  parties."  Kyle  v.  Shore,  18  Oolo. 
AWK  358,  71  Pac.  885. 

In  the  case  at  bar  only  equitable  relief 
was  asked.  It  was  an  action  brought  solely 
for  the  purpose  of  correcting  a  written  In- 
strument so  that  the  same  might  speak  the 
truth  or  express  the  intent  of  the  parties 
and  to  preserve  the  status  quo  pending  the 
action.  The  Instnunwit  upon  which  ithe 
salt  waa  based  was  negottable;  the  deCiena- 
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ant  was  threatening  to  negotiate  tbe  same; 
and  be  was  InBolvent  These  facts  are  on* 
disputed.  "The  correction  of  mistakes  In 
written  Instmmenta,  occurring  by  aoddoit, 
frattd,  or  otherwise,  has  been  one  of  the  ac- 
knowledged branches  of  equity  Jurisprudence 
ftom  the  earlieet  history  of  the  court  HiIb 
Jurisdiction  exltts:  TIat,  where  there  Is  a 
mutual  mistake;  second,  wh»e  there  has 
been  a  mistake  of  one  party,  accompanied  by 
fraud  or  other  inequitable  wmduct  of  the 
ronalnlnc  parties"  Graliam  t.  Guinn  CTenu. 
Oh.  App;)  48  S.  W.  751. 

As  a  condition  precedent  to  the  idalBtlirs 
right  to  recover  In  this  case,  it  was  obliged 
to  establish  the  enor  or  mistake  alleged  and 
procure  the  correction  of  the  outstanding 
certiflcate  of  deposit,-  if  the  same  atlU  re- 
mained the  inoperty  of  defendant  This,  by 
all  the  authorltiea,  required  the  interposi- 
tlott  itf  a  court  of  equity  or  a  trOranal  pos- 
sessing and  exMtdBing  equitable  jorisdlctlon. 
Indeed,  no  other  relief  was  sought  *rnie 
xli^t  to  have  an  isane  of  fftct  tried  by  a 
Jury  la  not  determined  by  the  nature  of  tlie 
Issue,  but  by  tlie  character  of  the  action  In 
which  snch  issue  Is  Joined."  Cree  t.  t^wls, 
supra.  "That  a  court  <a  equity  has  power 
to  compel  the  surrender  of  a  worthless  or 
Invalid  bond,  or  other  Instrument  which  Is 
negotiable  and  unmatured,  and  con8equen^ 
ly  In  a  condition  to  be  used  to  the  prejudice 
of  the  person  who  ezecnted  it.  Is  a  doctrine 
too  familiar  to  need  the  citation  of  authori- 
ties In  its  support"  OU7  Baker,  Bl  N.  J. 
Eg.  59,  26  AU.  327. 

For  other  authorities  supporting  the  con- 
clusion that  we  have  reached  that  this  Is  an 
equitable  action  and  triable  to  the  court 
without  a  Jury,  see  Ellsworth  t.  Holcomb,  28 
Ohio  St  66;  Bowland  t.  Entrekin,  27  Ohio 
St  47;  Lyle  v.  Wltllameon,  6  T.  B.  Mon.  (Ky.) 
142;  Goodloe  t.  McLanathan,  6  T.  B.  Mon. 
(Ky.)  810;  Monnett  T.  Turple.  132  Ind.  482, 
82  N.  E.  828;  Wyehe  v.  Greene,  11  Ga.  159; 
English  &  Co.  T.  Thorn,  96  Ga.  557,  23  S. 
E.  843;  Xvlnson  r.  Button,  98  U.  S.  79,  25 
L.  Ed.  66 ;  Gould  t.  Emerson,  160  Mass.  438, 
36  N.  E.  1066,  89  Am.  St  Rep.  501. 

The  Judgment  of  the  district  court  is  af- 
flrmed. 


NATHAN  T.  CROUSHL 

(Court  of  Appeals  of  Colorado.   March  10, 
1913.) 

1.  USB  AHO  OOODFATIOH    (i  1*)— RiOHT  OV 
Recotsbt— DaUAffD. 

Where  plalntllf  had  the  title  and  right  of 
possession  to  premises  occupied  by  defendant 
and  under  circumitances  showing  that  a  de- 
mand for  ruit  would  haTs  been  useless,  he  was 
entitled  to  recover  the  reasonabls  value  of  the 
nse  and  eocnpatlon,  though  he  made  no  demand 
for  paymoit 

[Ed.  Nottt.— For  other  cases,  see  Use  and  Oc- 
cupation, Gent  Dig.  H  1-11 ;  Dec.  Dig.  {  1.*] 


2.  Plbadino  (H  402*)-<}im  or  Bbbob»— Sitb- 

aEQUBNT  PLEADinOS. 

£>ror  In  that  a  declaration  was  Inartlfi- 
cially  drawn  and  more  nearly  stated  a  cause 
of  action  for  use  and  occupation  by  consent 
than  a  cause  of  action  founded  upon  trespass 
predicated  upon  wrongful  possession  was  cur^ 
where  the  subsequent  pleadings  and  the  test!- 
mon;,  admitted  witbont  objection,  supported 
the  latter  theory  ol  the  cause  ot  action. 

[Ed.  Note.— For  other  eases,  see  Pleading, 
Cent.  Dig.  {  1S43 ;  Dec.  Dig.  S  402.*] 

Error  to  District  Court,  Ia  Plata  County ; 
Charles  A.  Pike,  Judg& 

Action  by  L.  J.  Nathan  against  BOnnie  R. 
Grouse.  Decree  for  defendant,  and  plaintiff 
brings  error.   Beversed  and  remanded. 

Perkins  ft  IbOn,  of  Durango,  for  plaintiff 
in  error.  Reese  McCloskey,  of  Durango,  for 
defendant  In  error. 

KINO,  J.  Flaintur  In  error  filed  hla  com- 
plaint stating  two  causes  of  action.  The 
first  alleged  his  ownership  of  certain  real  es- 
tate in  the  city  of  Durango  and  his  right  to 
the  rents  and  profits  thereof;  and  that  de- 
fendant used  and  occupied  the  same  for  the 
period  of  one  year,  for  which  she  was  In- 
debted to  plalntifT,  and  demanded  Judgment 
for  the  reasonable  value  of  such  nse  and 
occupation.  The  second  cause  of  action  was 
for  waste  committed  upon  said  premises 
during  defendant's  occupancy  thereot  To 
both  causes  of  action  defendant  pleaded  a 
general  denial,  and  as  to  the  first  alleged 
that  the  real  estate  had  been  the  property 
and  in  possession  of  defendant's  mother; 
that  plainticr,  through  ft-and  and  misrepre- 
sentation, procured  a  deed  to  said  premises 
from  defendant's  mother,  and  that  suit  to 
set  aside  said  deed  bad  been  commenced  by 
her  and  was  undetermined  at  the  time  of 
her  death,  and  was,  by  the  administrator  of 
her  estate,  continued  and  still  pending  dur- 
ing the  time  of  defendant's  alleged  occupan- 
cy; that  she  had  occupied  the  premises  as 
a  representative  of  said  estate,  and  In  no 
other  capacity ;  and  that  plalnUfTs  claim,  if 
any,  was  against  said  estate.  For  reply  to 
the  affirmative  defense,  platntUf  alleged  a 
Judgment  In  the  suit  mentioned  in  said  de- 
fense against  defendant's  mother  and  ad- 
ministrator and  in  favor  of  the  plalntUf, 
adjudging  the  plaintiff  herein  to  be  the  own- 
er and  entitled  to  the  possession  of  said 
premises,  and  alleged  that  the  possession 
and  occupancy  of  both  defendant  and  her 
mother  had  been  wrongful  and  against  the 
will  and  consent  of  plaintifF.  The  cause 
was  tried  to  a  Jury  and  a  general  verdict  re* 
turned  in  favor  of  the  defendant  upon 
which  Judgment  was  rendered,  from  which 
plaintiff  took  said  cause  to  the  Supreme 
Court  fbr  review  upon  writ  of  wror.  Plaln- 
tlfl  established  legal  title  to  the  premises  by 
certain  deeds,  Including  a  quitclaim  deed 
from  defendant's  mother,  and  by  a  decree  of 
the  district  court  adjudging  the  titie  to  said 
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premlsw  and  tbe  right  of  possession  to  be 
In  plaintiff. 

[1]  The  court  refused  an  Instractlou  re- 
quested by  tbe  plain  till  directing  a  verdict 
in  favor  of  plaintiff  npon  the  first  cause  of 
action,  and,  among  other  things,  Instructed 
the  Jury  that  if  it  should  find  from  the  evi- 
dence that  the  defendant  and  her  mother 
had  occupied  the  premises  for  a  number  of 
years,  during  which  It  was  understood  and 
agreed  that  no  rent  was  to  be  paid,  or  was 
paid,  for  said  premises,  and  that,  upon  the 
death  of  said  mother,  defendant  continued 
to  nse  and  occupy  the  premises  without  any 
changed  relationship  in  regard  thereto,  or 
any  agreement  to  pay  rent,  or  demand  upon 
hw  for  rent,  until  she  voluntarily  quit  the 
premises,  then  she  would  have  the  right  to 
preaume  that  she  was  to  continue  to  occupy 
the  premises  in  the  same  manner  and  nndw 
the  same  conditions  as  existed  prior  to  tbe 
death  of  her  mothor,  and  would  not  be  lia- 
ble to  the  plaintiff  for  the  use  and  occupa- 
tion of  the  premiseB.  This  instruction  was 
clearly  moneoaa.  Tbe  legal  title  was  In 
the  plaintiff,  and  both  the  tttie  and  right  of 
poBsesBlon,  aa  against  the  defendant's  ■  an- 
cestor, were  establlahed  by  decree  of  the  dis- 
trict court  and  were  res  Judicata  as  to  tbe 
ancestor  and  aa  w^  to  the  d^endant  <dalm- 
Ing  under  her.  The  allegatlona  of  fraud 
and  the  right  of  poesesslon  were  settled  by 
the  decree  of  the  district  court  Defendant's 
occupancy  of  the  premises,  without  the  con- 
sent of  Uie  plainUfl,  waa  admitted.  De- 
mand for  payment  of  rent,  under  tbe  facts 
disclosed,  was  not  required;  It  would  have 
been  nngatory.  There  wm  no  evidence  sup- 
porting tbe  allegation  that  she  occupied  the 
premises  aa  a  represaitatire  of  the  estate. 
Plalntlfl  waa  entitled  to  a  poemptory  In- 
struction directing  a  verdict  la  hla  b^lf 
for  the  reasonable  value  of  the  use  and  oc- 
cupation of  the  premlaee  for  the  time  so  oc- 
cupied by  tbe  defendant,  aa  iriiown  by  the 
evidence,  and  fbe  court  erred  in  refusing  to 
give  such  Instruction. 

[2]  Defendant  In  error  contends  that  plain- 
tiff cannot  recover  upon  his  complaint  for 
use  and  occupation  because  no  contractual 
relation  existed  between  plalntlfl  and  de- 
fendant, and  urges  his  contention  in  an  able 
argument  supported  by  a  strong  array  of  au- 
thorities. Upon  trial  no  objection  was  made 
by  the  defendant  to  the  admission  of  testi- 
mony In  support  of  plaintiff's  complaint  upon 
the  ground  that  it  did  not  state  a  cause  of 
action,  or  that  the  evidence  was  Inadmissi- 
ble under  the  pleadings.  While  in  form  the 
first  cause  of  action  waa  more  nearly  allied 
to  the  common-law  declaration  for  use  and 
occupation  of  the  premises  by  consent  of  the 
plalntlfl,  nevertheless  both  causes  of  action 
were  founded  upon  trespass  predicated  upon 
the  wrongful  possession  of  the  defendant, 
and  waste  while  so  In  possession.  McCl^lan 


V.  Hurd,  21  Colo.  19T,  20S,  40  Pac.  44S.  The 
first  was  in  effect  an  action  of  trespass  for 
mesne  profits  brought  after  regaining  pos- 
session of  the  realty.  S8  Cyc.  1073;  West- 
em  Book  &  Stationery  Co.  v.  Jevne,  78  lU. 
App.  668;  Winkley  t.  Hill,  ON.  H.  881; 
Scheflel  v.  WeUer,  41  IlL  App.  8&  And. 
wherein  that  cause  of  action  waa  Inarti- 
fldally  or  Insufficiently  stated,  the  defect 
was  cured  by  snbseqneut  pleadings  of  de> 
fendant  and  idalntlfl,  and  by  the  admission 
of  testimony  wlttaoQt  objection,  which  sup- 
ported that  theory  of  tbe  cause  of  action. 
Llmberg  t.  Hlgenbotbaia,  11  0<do.  156,  17 
Pac.  481.  No  errors  are  assigned  nor  ob* 
Jectlons  urged  as  to  the  verdict  or  Judg- 
ment upon  the  second  cause  of  action. 

There  Is  no  dispute  as  to  the  value  of  the 
premlaee,  which  waa  shown  to  be  at  least 
930  per  month  for  10  nKmtha  and  17  days  of 
such  occupation.  For  the  reasons  given,  the 
Judgment  upon  the  first  ouise  of  acUra  is 
reversed,  and  the  cause  remanded,  with  di- 
rection to  the  dlfltilct  court  to  enter  a  Judg- 
mrait  In  favor  of  the  irialntlff  and  against 
thi  deCndant  for  tb»  anm  of  |S17  aa  of  tbe 
14tb  day  of  June,  WOO. 

Bevezaed  and  remanded. 


8ANKKY  CBAMBEt. 

(Oonrt  of  Appeals  of  Oolonido.  March  10, 
IBIS.) 

1.  Afpial  and  Ebbob  <S  916*)— Bkvxew— • 
sufficxbitcy  ot  cohpla.iitt. 

Where  the  complaint  relied  on  an  express 
contract,  and  also  attempted  to  state  a  cause 
of  action  on  gnantum  meruit,  and  the  court 
gave  an  InstmctioD  signed  by  the  attorneys  for 
both  parties  that  plaintiff  had  elected  to  stand 
on  the  canse  of  action  for  quantum  meruit,  and 
□o  exception  was  taken  to  tbe  inatrnctioa,  the 
court  on  writ  of  errop  to  review  a  judgment  for 
plaintiff  wonld  assume  that  the  election  was 
made,  and  that  tbe  complaint  stated  a  good 
canse  of  action  on  gaantum  meruit 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  3689-3706;  Dec.  Dig.  | 
916.*] 

2.  Bbokbbb  (I  66*)— OomossiONs  — Whm 
Eabnkd. 

A  broker  employed  to  use  his  best  endeav- 
OTB  to  sell  property  for  not  less  than  $20,000 
for  a  commission  of  $2,000  sought  to  induce  a 
corporation  to  take  the  property  for  S46,000  or 
$60,000,  of  which  be  was  to  receive  about  $11,- 
000,  and  the  balance  of  the  excess  of  $20,000 
to  go  to  two  stockholders  of  the  corporation  to 
pay  fbr  assistance  in  Inducing  tbe  coiporatlon 
to  pnrchase.  HM,  that  tbe  mlseondnet  de- 
prived him  of  any  commission  on  such  a  sale. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  U  48-60;  Dec  Dig.  |  66.*] 

3.  Bbokbbs  (I  86*)  — OomssioNS— WHKir 

EaBNBD — BVIDBNCB. 

In  an  action  for  commissions  by  a  broker 
employed  to  procure  a  purchaser  of  property, 
evidence  held  not  to  support  a  finding  that  tbe 
broker  rendered  services  essential  to  entitle  him 

to  a  commission. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  H  116-120;  Dec.  Dig-  t  86.  *1 
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Brror  to  District  Oonrt  Snnunlt  Ooonty ; 
Gbarles  D.  Gavender,  Judge. 

Action  by  Tred  a  Oramer  agidiut  B.  A. 
Sankey.  There  was  a  Jndgmwt  for  pUln- 
OJt,  and  defendant  brings  error.  Berersed 
and  remanded,  with  directions  to  enter  Jndg- 
ment  for  defendant 

Valle,  McAllister  &  Valle,  of  Denver,  for 
plalntiir  In  error.  James  T.  Bogan,  of  Iiead- 
▼Slle,  for  defendant  in  error. 

CUNNINGHAM.  P.  J.  1%e  appeal  orig- 
inally taken  in  this  case  was  by  the  Supreme 
Court  re-entered,  on  stipulation,  as  peodlng 
on  error,  before  transfer  to  this  court  The 
action  was  brought  to  recover  a  commis- 
sion which  plaintUF  claimed  on  the  sale  of 
certain  mining  property.  The  complaint  was 
flled  August  6, 1904.  The  first  paragraph  of 
the  complaint  alleges  that  the  amount  in- 
Tolved  is  not  over  $2,000.  The  second,  that 
plaintiff  was  a  broker  ^engaged  in  selling 
mining  property.  The  third  arers  that  on  or 
about  August,  1900,'  the  plaintiff  and  de- 
fendant entered  into  an  oral  agreement 
whereby  plaintiff  was  to  act  as  broker  for 
defendant  and  use  Ms  best  endeavora  to  tell 
certain  mining  property  for  defendant.  In 
the  fourth  paragraph  it  is  alleged  that  the 
terms  of  the  agreement  required  plaintiff  to 
procure  a  purchaser  for  the  property  at  a 
sum  not  letg  than  ttO.OOO,  for  which  plain- 
tiff was  to  receive  as  a  commission  the  sum 
of  $2,000.  The  fifth  charged  that  plaintiff 
faithfully  i>erformed  his  part  of  the  agree- 
ment, and  procured  a  purchater,  giving  the 
name  thereof.  This  paragraph  further  avers 
that  prior  to  July  1, 1901,  the  defendant,  as- 
certaining from  the  plaintiff  who  the  pros- 
pective purchasers  were,  communicated  with 
plalntlfTs  prospective  purchasers,  and  there- 
after sold  the  premises  to  one  Sdward  Kent 
trustee  for  them,  for  $25,00a  So  fftr  the 
complaint  is  based  ^tirely  upon  a  specific 
agreement  The  sixth  and  seventh  para- 
graphs apparently  attemi>t  to  state  a  cause 
of  action  based  on  qnantnm  meruit  and  read 
as  follows: 

"Sixth.  That  for  the  purpose  of  complet- 
ing said  sale  the  said  defradant  requested 
this  plaintiff  to  go  from  his  home  in  Brecken- 
ridge,  Colo.,  to  meet  the  said  defendant  in 
Denver  on  or  about  the  18th  day  of  July,  A. 
D.  1001,  which  said  plaintiff  did,  and  where 
and  when  said  plaintiff  further  assisted  de- 
fendant in  making  said  sale,  whereupon  de- 
fendant promised  and  agreed  In  considera- 
tion of  plaintiff's  labor  In  behalf  of  making 
and  consummating  said  sale  to  pay  him,  the 
said  plaintiff,  therefor. 

"Seventh.  That  the  said  commission  agreed 
apon.  to  wit  the  sum  of  $2,000,  which  plain- 
tiff mu  to  have  and  recdve,  is  a  reasonable 
compensation  for  sudi  labor  and  service  per^ 
formed  by  plaintiff  for  deffeDdaat" 

[1]  trhetber  these  two  paragraphs,  whldi 


are  the  last  In  fbe  conq;>lalnt  state  a  canse 
of  action  on  qnantom  memlt,  we  need  not 
determine^  for  ttie  reason  that  In  Us  first 
instmctton  to  tlie  Jury  the  trial  Judge  ad- 
vises thou  that:  "The  plalntUf  has  elected 
to  stand  upon  lUs  lattw  cause  of  action  and 
It  is  in  law  what  Is  known  as  qnantnm  mer- 
uit" This  Instruction  was  signed  by  tiie 
attorneys  for  both  tiie  plaintiff  and  defend- 
ant and  no  »c^;)tion  was  taken  to  it  We 
have  beoi  unable  to  find  when  In  the  record 
such  an  election  was  made,  but  in  the  dr- 
comstances  Just  stated,  shall  assume  that 
such  election  was  made,  and  consider  the 
case  as  though  plaintiff  had  stated  a  good 
cause  of  action  on  quantum  mernlt 

[2]  1.  The  record,  which  consists  largely 
of  correspondence  bietween  the  parties,  dls* 
closes  that  for  almost  a  year  the  plaintiff, 
acting  under  his  specific  contract,  unsuccess- 
fully attempted  to  effect  a  sale  of  the. prop- 
erty, and  during  all  this  time  he  represented 
to  the  defendant  that  he  was  selling  it  at 
$20,000  or  thereabouts.  At  times. he  was 
very  positive  that  he  had  found  a  purchaser, 
and  that  the  sale  would  be  consummated  if 
more  time  was  given  him,  and  the  defend- 
ant from  time  to  time,  at  the  solicitation  of 
the  plaintiff,  granted  an  extension  of  time 
in  which  to  complete  the  sale,  finally,  on 
May  30,  1001,  Sankey  wrote  Oramer  that  it 
^as  his  intention  to  take  the  property  off  of 
the  market  If  it  was  not  sold  by  Jnly  Ist 
and  again  on  June  22d,  In  a  letter,  he  as- 
sured the  plaintiff  that  it  was  his  fixed  pur- 
pose to  take  the  property  off  of  the  market 
by  the  1st  of  July,  If  he,  Cramer,  had  not 
found  a  buyer  by  that  tima 

During  all  this  period  of  time,  from  Au- 
gust 1900,  to  July,  1901,  the  plaintiff  was 
attempting  to  sell  the  property  to  the  Mecca 
Gold  Mining  Company  for  from  $45,000  to 
$50,000.  By  his  own  testimony  It  appears 
tbat  Cramer  was  to  receive,  if  he  could  In- 
duce the  Mecca  Company  to  take  the  proper- 
ty at  that  price,  something  like  $11,000  over 
and  above  his  commission  of  $2,000,  provided 
for  In  the  agreement;  the  balance  of  the 
excess  was  to  go  to  two  other  stockholders 
In  the  Mecca  Company,  presumably  as  a 
recom[>ense  for  assistance  they  were  to  ren- 
der Cramer,  who  was  also  a  stockholder  in 
the  Mecca  Company,  In  Inducing  that  com- 
pany to  purdiase  the  property  at  the  price 
Crammr  was  holding  it  The  record  also 
clearly  shows  that  Sankey  had  no  knowledge 
whatever,  prior  to  the  time  he  canceled  the 
sale  agreement  that  Cramer  was  attempting 
to  get  anything  out  of  the  proper^  more  than 
his  commission,  or  that  he  was  attempting  to 
sell  it  at  more  than  $20,000.  It  Is  true  tbat 
Cramer  was  permitted  to  testify,  over  ob- 
jections made  on  behalf  of  the  defendant 
that  he  had  complained  at  the  time  of  the 
agreement  to  Sankey  that  $2,000  was  not  a 
sufficient  commission,  and  that  Sankey  then 
told  him  that  he  ndght  add  a  reasonaUe 
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amount  to  the  price,  but  this  testimony 
was  Improper,  and  Its  admission  constituted 
reversRile  error,  since  there  was  no  all^a- 
tlon  In  the  complaint  whatever  to  warrant 
its  admission.  On  the  contrary,  It  will  be 
seen  from  the  unequivocal  allegations  of  the 
complaint  that  he  was  to  receive  but  $2,000. 
Further,  It  can  scarcely  be  contended  seri- 
ously that  to  add  $30,000  to  a  $20,000  prop- 
erty Is  a  reasonable  ralsft  We  have,  there- 
fore, tbls  situation,  which  prevailed  down  to 
July  1,  1901,  when  Sankey  took  the  proper- 
ty oCC  the  market:  Cramer  was  co-operat- 
ing with  two  other  stockholders  of  the  Mec- 
ca Company  to  sell  the  property  to  his  own 
company  for  more  than  twice  the  minimum 
price  at  which  It  had  been  listed  with  him, 
and  for  his  own  unlawful  gain.  This  not- 
withstanding he  himself  alleges  In  bis  com- 
plaint that  be  was  to  use  his  "best  endeav- 
ors to  sell  for  said  defendant"  the  mining 
prt^rty  In  question  "at  a  sum  not  less  than 
$20,000,  for  xoliich  gaid  tenHce»  the  ptaintiJl 
ICO*  to  have  and  receive  the  gum  of  $W00" 
This  was  such  a  palpable  violation  of  every 
rule  of  law  governing  the  relation  of  princi- 
pal and  agent  as  to  make  comment  inade- 
quate and  the  citation  of  authorities  entire- 
ly unnecessary.  Had  Cramer  succeeded  la 
Belling  the  property  for  $50,000,  Saukey  could 
have  in  a  proper  action  recovered  not  only 
the  excess,  but  the  commission  of  $2,000^ 
had  the  plaintiff  retained  that  sum.  A 
similar  situation  la  discussed  at  length  In 
Collins  T.  McClurg,  1  Colo.  App.  349,  29  Pac. 
299.  We  adopt  the  views  therein  expressed 
as  our  own,  and  an>rove  the  authorities 
there  cited. 

[3]  2.  Looking  upon  the  testimony  of  the 
plaintiff  in  Its  most  favorable  Hgbt,  and 
disregarding  entirely  the  very  satisfying  tes- 
timony giToi  on  behalf  of  defendant,  which 
squar^  contradlcta  that  <^ered  by  the  plaln- 
tlfl,  the  only  services  that  plaintiff  r«idered 
to  def^dant,  after  the  defendant  took  the 
iwoperty  fnnn  his  hands,  consisted  of  a  trip 
from  Brec^nrldge  to  Denver,  made  by  the 
plaintiff  at  the  suggestion  of  the  defendant, 
which  covered  a  day's  time.  On  that  day  Uie 
defendant  sold  Ihe  mine  fat  $25,000  to  one 
Kent,  trustee,  who^  It  developed  afterwards, 
was  purchasing  It  for  the  Mecca  Company. 
The  plalnUff  testified  that  he  urged  the  de- 
fendant not  to  accept  $20,000  for  It,  as  he 
was  about  to  do.  and  says  that  he  told  the 
defendant  then  that  be  was  presenting  It  to 
the  Mecca  Company  for  $45,000.  By  much 
persuasion  (so  plaintiff  testified)  he  induced 
the  defendant  to  raise  the  price  of  the  prop- 
erty from  $20^000  to  $^,000,  and  therAy  the 
defendant  recelTed  $5,000  more  for  the  iwop* 
erty  than  he  otherwise  would  have  done. 
Tot  his  services  in  this  behalf  he  has  been 
allowed  a  judgment  of  $2,000.  There  is  no 
testimony  whatever  to  show  what  such  serv- 
ices are  worth,  and  the  only  evidence  in  the 
entire  case  on  the  value  of  sarrlces  was 


that  offered  by  the  plaintiff,  who  said  that  10 
per  crat.  was  a  very  reasonable  commlasion. 
This  testimony  was  given  without  any  ref- 
er^ce  to  the  particular  property,  the  amount 
at  which  It  was  being  sold,  the  labor  render- 
ed, the  going  rate  of  commissions,  or  any- 
thing of  that  sort.  The  plaintiff  did  not  sell 
the  property  at  aU,  hut  for  nearly  a  year, 
by  his  own  wrong,  he  prevented  a  sale  satis- 
factory to  the  def^dant  being  made.  The 
testimony  shows  that  during  the  day  tliat 
plaintiff  was  In  Denver  he  did  not  say  a 
word  to  the  prospective  purdiaser,  or  even 
see  him.  There  is  nothing  in  the  letter  of 
Sankey  to  Cramer  inviting  him  to  come  to 
Denver  indicating  that  he  desired  him  to 
come  to  assist  in  making  a  sale,  and  there 
is  not  a  word  in  the  record  to  show  that 
he  ever  asked  him  to  assist  In  closing  the 
deal  on  the  day  it  was  made.  But  tlie  let- 
ter txorn  Sankey  to  Cramer,  wh^ln  the 
former  invited  the  tatter  to  come  to  D^ver, 
does  clearly  show  that  Sankey  desired  to 
give  Cramer  an  opportunity  to  buy  the  prop- 
erty at  whatever  price  he,  Sankey,  might  de- 
cide to  sell  It  While  on  the  stand  Sank^ 
testified  that,  when  he  met  Cramer  in  Den- 
ver, be  told  him  that  he  had  been  offered 
$26,000  for  the  property,  and  pursuant  to 
his  previous  assurances  he  now  offered  Cra- 
mer the  refusal  of  the  property  at  the  same 
price  and  upon  the  same  terms  as  to  pay- 
ments ;  that  Cramer  decllnea  to  acc^  the 
property,  or  to  take  It  at  that  price.  Al- 
though he  was  on  the  stand  thereafter, 
Cramer  does  not  dispute  this  testimony.  We 
think  it  &dr  to  assume  that  Sankey's  only 
purpose  In  inviting  Cramer  to  come  to  Den- 
ver was  i>rompted  by  motives  of  good  faith, 
and  a  desire  to  ke^  his  word  with  Cramer 
and  to  give  him  an  oltportanity  to  purchase 
the  iffoperty  If  he  was  then  in  a  position  to 
do  so.  The  testimony  of  Cramer  as  to  tbe 
new  promise  or  agreement  of  Suik^  to  pay 
him  tbr  his  services  midered  In  Denver  tm 
tbe  date  of  the  sale  is  as  foUows:  *^  Did 
he  [meaning  Sankey]  tell  you  what  he  sc^d 
It  [meaning'  the  mining  proper^]  to  those 
pet^le  for?  A.  He  said  he  sold  it  Aht  $25,- 
000  when  he  come  back  [rneamiv  whm  he 
came  back  from  an  interview  after  having 
left  witiWBS  Cramer].  I  told  him  I  bad  earn- 
ed my  commission  and  was  entitled  to  It 
and  shoidd  have  It  I  do  not  remember  Ms 
exact  words,  hut  I  thtnk  he  aaid,  Ton  shall 
have  It;  you  have  worked  hard  on  tbis  and 
have  earned  your  commission.*  I  do  not  re- 
call any  further  conversation  with  Mr.  San- 
key, •  •  •  and  I  think  be  wait. borne 
tr<m  Denver  on  the  n^  day."  It  Is'  upon 
testimony  of  this  (^laracter  that  tbls  Jndg^ 
ment  if  upheld,  mnst  rest  We  think  it  is 
quite  Insnffldent  FnrtbMmoreb  It  aivears 
tliat  Oramer  never  made  any  donands  iqjKai 
Sank^  tbr,  or  menUon  oi,  bis  commission 
until  tbe  complaint  was  filed,  more  tban 
three  years  thereafter,  and  this  notwitI>- 
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standing  much  correspondence  passed  be- 
tween the  two  men.  Dnrlng  the  time  In- 
twTOilng  between  the  date  ot  tlie  sole  ot 
the  ^pert7  and  the  bringing  ot  this  action 
tlw  record  discloses  that  Gramw  remitted 
monegr  to  Sankey  for  rents  which  the  for- 
mer had  collected  tor  the  Utter.  It  further 
ai^^ears  that  Gmmer's  attorney,  nnder  his 
instractloafl,  wrote  to  the  offloors  of  the  Mec- 
ca Mining  Company  <m  July  18,  1901,  de- 
manding from  these  officers  pay  for  Cramer's 
serrlcee  In  making  the  sale  of  defendant's 
property  to  them,  and  his  attorney  advised 
ihem  that  he  had  been  retained  by  Cramer 
to  collect  by  due  process  <tf  law  from  these 
officers  tlie  amount  of  platattUTB  demand. 

8.  The  trial  court  committed  other  prej- 
udidal  error  in  the  admission  and  rejection 
of  testbnony,  the  giving  and  reusing  of  in* 
stmctions,  and  in  remarks  made  to  conns^ 
during  the  trial  in  the  presence  of  the  Jury, 
which*  because  of  the  conclusion,  at  wbidi 
we  have  arrived  as  to  the  dlsposttlon  to  be 
made  of  the  case,  it  will  not  be  necessarr  to 
consider. 

In  view  of  the  conduct  of  the  plaintiff  In 
this  ease,  as  established  by  his  own  testi- 
mony, and  by  letters  introduced  on  behalf  ot 
defendant,  which  were  received  vrlthont  ob- 
jectlon*  and  whldi  coold  not  be  altered  or 
explained  away  est  a  subseqnmt  trial,  the 
Olds  of  Justice  require  that  the  judgment  in 
this  case  should  be  revised  and  the  case 
remanded  with  direction  to  the  trial  court 
to  QDter  a  jndgmrait  in  ftiror  of  defOndant, 
whldi  is  accordingly  done. 

Renned  and  remanded,  with  directions 


VABMERS'  HIGH  LltTE  OANAI.  ft  BBS- 
BRTOm  CO.  St  aL  V.  WOLFF  et  aL 

(Court  of  Appeals  ot  Colorado.   March  10, 
1918.) 

1.  Watbbs  AttD  Wateb  Coubsss  (S  146*)— Ib- 
bzoation—Changk  in  Point  of  Diybbsjok. 

Where,  in  proceedings  to  secure  permission 
to  change  the  point  of  diverBion  of  water  rights. 
It  appeared  that  inch  change  would  decrease  the 
amount  of  return  or  seepage  water  to  the  In- 
jury of  junior  water  rights,  the  petition  should 
have  been  denied;  the  junior  appropriatora  hav- 
ing a  vested  right  in  the  continuance  of  the 
conditions  existing  when  they  made  their  ai>- 
propriations,  unless  the  change  can  be  made 
without  injury  to  sudi  light 

[Bid.  Not&— For  other  eases,  see  Waters  and 
Water  Courses,  Cent  Dig.  S  20;  Dec  Dig.  | 
145.  •] 

2.  Appeal  and  Ekbob  (}  1011*)— Findings— 

BVIDBNCB— WaTEBS  AND  WATEB  OODBSBS. 

While  the  findings  of  the  trial  conrt  on 
conflicting  evidence  are  conclosive  <m  appeal  In 
proceedings  to  secure  permission  to  change  the 
point  of  diversioQ  of  water  rights,  this  rule  does 
not  apply  to  findings  in  respect  to  questions  np- 
on  whkb  thm  Is  no  sabstsntial  conflict  in  tne 
evidence. 

[Ed.  Note.^For  other  eases,  see  Appeal  and 
Krror.  Cent  Dig.  »  8983-^988;  Dec  Dig.  { 
1011.*] 


8.  Watkbs  AND  Wateb  Coubseb  (|14C*)— Ib- 
BiOATioN— Change  in  Point  of  oivebsion. 
The  right  to  <diange  the  point  of  diversion 
of  water  for  irrigation  purposes,  when  it  exists, 
is  a  property  right,  but  It  does  not  exist  unless 
It  can  be  exercised  without  injury  to  otiier  vest* 
ed  rights,  nor  can  It  be  exercised  ontil  permis- 
sion has  been  obtained  in  a  special  statutory 
proceeding  of  the  character  anthorised  by  Laws 
1908,  p.  278.  as  amended  by  Laws  1905,  p.  244 
Otev.  St  190S,  I  82^ ;  AUUs*  Ann.  St  [1912 
Ed.]  {  3812). 

TEA.  Note:— For  other  cases,  see  Waters  and 
Water  Gonrsss,  Cent  Dig.  |  20;  Dee.  Dig-  I 
14S.*] 

4.  Watebs  AND  Wateb  GoubBbs  (|  152*)— Ib- 
bigation— Cbanqe  of  Point  of  Divebsxoh 

— Bdbdbn  of  Pboof. 

The  holder  of  a  water  right  who  asserts 
the  right  to  change  the  place  of  diversion,  has 
the  burden  of  proving  that  such  change  will 
not  injurionsty  affect  the  vested  'rights  of  oth* 
ere,  although  this  may  involve  tiie  proof  of  a 
negative. 

[Ed.  Kote.— For  other  cases,  see  Waters  and 
Water  Courses^  Cent  Dig.  H  W  1S7;  Dec. 
Dig.  I  lB2.*r^ 

5.  Watbbs  and  Waio  Goubsbb  H  140*)— Ib- 
BiOATton— Change  in  Point  of  Dzvbbsion 
— Injubt  to  Substantial  Right. 

For  an  injury  to  the  holder  of  junior  wa- 
ter rights  to  deprive  the  holders  ot  senior  wa- 
ter rights  of  any  right  to  change  the  point  of 
diversion.  It  is  saffident  tiuit  the  injury  be 
substantial  and  not  necessary  that  it  be  in 
proportion  to  the  right  sought  to  be  changed.^ 
[Ed.  Note^For  other  cases,  sse  Waters  and 
Water  Courses,  Cent  Dig.  {  20;  Dec.  Dig.  1 
145.*3 

6.  Watbbs  and  Wateb  OotntSEa  Q  102*)— Ib- 
BiGATioN— Change  in  Point  of  Divebbion 
— ADiasBiBiurr  of  Bvidenoe. 

In  a  statutory  proceeding  to  secare  per- 
mission to  change  the  point  ot  diversion  of 
water  rights,  evidence  ot  nonuser  of  the  water 
by  plainufFs  was  inadmissible  to  diow  that  they 
had  abandoned  their  water  lights;  abandon- 
ment not  being  properly  an  issue  ta  snch  pro- 
ceeding. 

[Ed.  Note.— For  other  cases,  see  Waters  and- 
Water  Courses.  Cent  Dig.  SS  156,  167:  Dec 
Dig.  i  152.*] 

7.  Watebs  and  Wateb  Coubsbs  (i  162*)— Ib- 
BiOATi  ON— Change  in  Point  of  Dxvebsion 
— Admissibilitt  of  Evidence. 

Huch  evidence  was  admissible,  however,  on 
the  question  of  the  injurious  effect  that  a 
change  might  have  on  the  water  rights  of  a 
junior  appropriator. 

[Ed.  Mote.— For  other  cases,  see  Waters  and 
Water  Conrses,  Cent  Dig.  if  106,  167;  Dec. 
Dig.  I  102.*]  w 

&  CONSTITtJTIONAI.  LaW  809*)— STATUTES 

(S  85»)— Waters  and  Wateb  Courses  (S 

128*)  —  Unifobuitt  OF'  Peocbdube  —  Dub 

Pbocess  OF  Law. 

Act  of  1908  entitled  "An  act  In  relation  to 
the  procedure  In  changing  the  point  of  diversion 
of  the  rights  to  use  water  from  the  streams  of 
the  state^'  (Laws  1903,  p.  27S),  as  amended  by 
Laws  1900,  p.  244  mev.  St  1908,  f  3289; 
UilW  Ann.  St  [1912  Bd.]  |  3812),  reUUve 
to  service  of  process,  is  not  violative  of  the 
cunstitntional  requirements  as  to  uniformity  of 
proceedings  and  dne  process  ot  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  g£  929,  930;  Dec.  Dig.  | 
309:*  Sututes,  Cent  Dig.  if  94,  96;  Dea  Dig. 
I  85:*  Waters  and  Water  Conrses,  Cent  Dig. 
I  148;  Dec  Dig.  I  128.*] 
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ft.  WAins  Aim  Wixra  Oousbb  0^62*)— Ib- 
uoATzoir  —  Pbocesdxhob  to  DrncBuzNi 
Feiobitt. 

The  proceedince  aader  the  Irrlcatlon  acta 
of  1879,  p.  M,  aiui  1881.  P*  1^  to  determine 
priority  of  water  rights,  are  purely  statutory 
and  are  In  the  nature  of  police  r^ulations  to 
secure  the  orderly  distribution  of  water,  and 
the  rules  covering  ordinary  dvU  actions  are  not 
alwaj's  applicable. 

[Ed.  Kote.— For  other  cases,  see  Waters  and 
Water  Coorses,  Ooit  Dig.  ||  106,  167;  Dec. 
Dig.  I  1S2.*)  »  s. 

ID.  WAnSS  AND  Watkb  Oouubb  ai62*>-^lB- 

MiaATION— GHAHOS  in  POIKT  or  l)lVBBaiON 

— Skevxcb  or  PKocnsa 
In  a  special  statutory  proccedlxiK  under  Laws 
190S,  p.  278,  as  amended  by  Laws  1905.  p.  244 
fBev.  SL  1908,  |  8289,  Mills*  Ann.  St.  [1912  Ed  J 
i  3S12),  to  secure  permission  to  change  tb(>  point 
of  diversion  of  water  rights,  persons  whose  wa- 
ter rii^ts  would  be  directly  affected  by  the 
change  were  entitled  to  personal  service  and  a 
publiriied  notice  was  not  sufficient  as  to  them. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Gent  Dig'  SI  1G0>  1S7;  Dec. 
Dig.  f  162.*] 

U.  Watebs  and  Waixb  CouBans  (1 1D2*)— !&• 

BXOATION— OhAKOB  ZH  POINT  01  DiVlBSXOn 

— Pboobbb. 

That  two  copies  of  the  notice  In  proceed- 
ings under  Laws  1903,  p.  278,  as  amended  by 
Iaws  1906.  p.  244^ev.  St  1908,  |  3289: 
IQIU'  Abb.  St  [1012  Bd.]  I  8812),  weza  posted 
outdde  the  irrigation  Strict  was  immaterial, 
where  the  notice  was  duly  posted  within  the 
district ;  the  posting  of  the  two  notices  outside 
being  in  excess  of  the  requirements  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Ooit  Dig.  |i  106,  107;  Dec 
Dig.  I  162.*] 

Appeal  from  District  Court,  Oilr  aud 
County  of  Denver. 

Petition  by  John  Wolff  and  another  for 
a  decree  permitting  a  change  in  the  point  of 
diversion  of  certain  voter  rights,  and  the 
Farmers'  High  Line  Canal  &  Beservoir  Com- 
pany and  others  inrotest.  Judgment  for  pe- 
'titloners  and  pxoteatanta  v»peal.  Berused 
and  remanded. 

Bob,  alBO.  125  Paa  676. 

a  B.  Whitford  and  Bflur  Uay,  twtii 
oC  Denvor,  for  appellants;  Thomas  ft  Thorn-, 
as  and  John  B.  Smith,  all  of  Denver,  for, 
appellees. 

KING,  J.    John  WoUC  and  Hiers  Fisher 

presCTted  their  Joint  petition  nnder  the  pro- 
'  Tkdona  of  the  statute  (Sess.  Laws  1903,  p. 
278  et  seq.;  Bev.  St  1908,  |  S226  et  seq.) 
Iiraylng  for  a  decree  permitting  a  change  In 
the  point  of  diversion  of  certain  adjudicated 
water  rights  in  water  district  No.  7,  to  wit: 
Seven  second-feet  of  decreed  priority  No.  11. 
from  the  headgate  of  the  Kershaw  ditch, 
and  fire  seoond-feet  of  decreed  priority  No. 
16.  from  the  headgate  of  the  Fisher  ditch 
to  the  hea^te  of  the  Bocky  Uonntain 
ditch.  It  was  alleged  that  the  Kershaw 
Ditdi  Company,  a  corporation,  was  the  own- 
er of  the  Kershaw  dtteb  which  was  awarded 
16  second-feet  of  water  by  decree  entered 
In  1884,  and  that  petitioners  were  the  own- 


ersi  In  severalty,  ctf  oerbdn  ahar^.  of  the 
capital  stock  of  said  company,  by  reason  of 
which  the  petitioner  Wolff  was  entitled  to 
the  use  of  2H>  and  the  petitions  Fisher 
to  4^,  serond-fbet  of  water  eo  awarded; 
that  Fisher  was  the  owner  of  the  Fisher 
ditch,  which,  under  said  adjudication,  was 
awarded  35  cubic  feet  of  water  per  second, 
out  of  which  he  asked  to  change  5  second- 
feet  The  Kershaw  ditch  had  its  headgate 
and  was  used  to  water  lands  on  the  north 
aide  of  Clear  creek,  and  the  Fisher  ditch  on 
the  south  side.  The  headgate  of  the  Bocky 
Mountain  ditch  was  on  the  south  side  of 
Clear  creek  aboat  10  miles  further  up  the 
stream  than  the  headgates  of  the  ditches 
from  which  the  water  was  to  be  removed, 
and  distributed  Its  water,  generally,  to  an- 
other water  shed.  Of  the  protestanta,  the 
Farmers'  H)gh  Line  Canal  A  Reservoir  Com- 
pany, a  corporation,  is  the  owner  of  the 
Farmers'  High  Line  Canal,  having  its  head- 
gate  still  further  up  the  stream  than  the 
Bocky  Mountain  ditch,  and  the  owner  of 
priority  No.  9  for  39.80  and  priority  No.  07 
for  104  second-feet;  the  Colorado  Agricul- 
tural D^tch  Company,  a  corporation,  is  the 
owner  of  the  Colorado  Agricultural  ditch; 
and  the  Lower  Clear  Creek  Ditch  Company, 
a  corporation,  the  owner  of  the  Clear  creek 
and  Platte  river  ditch,  both  having  large 
priorities  Junior  to  petitioners',  and  taking 
their  water  from  the  north  side  of  Clear 
creek  below  the  ditches  of  petitioners. 

Protestants  claim  that  all  the  waters  of 
Clear  creek  have  been  appropriated  and  de- 
crees rendered  for  many  times  the  normal 
flow  of  the  stream  at  ordinary  stages,  mak- 
ing It  necessary  to  enforce  the  decrees  each 
season  to  supply  the  ditches  In  the  order  of 
seniority;  that  by  reason  of  the  location  of 
petitioners'  headgates  near  the  month  of  the 
stream,  and  the  large  area  of  irrigated  lands 
further  up  the  stream  the  drainage  of  which 
is  toward  and  into  the  natural  stream  above 
such  headgates,  the  waters  of  said  stream 
have  been  and  constantly  are  augmented  be- 
tween the  points  at  which  the  waters  used 
by  petitioners  have  been  diverted,  and  the 
headgate  of  the  Bocky  Mountain  ditch,  at 
which  they  wish  to  divot  12  second-feet,  to 
such  an  extent  that  much  of  the  time  the 
entire  amount,  and  at  all  times  a  substantial 
part,  of  the  water  used  by  petitioners  has 
been  supplied  by  such  return  waters,  with- 
out requiring  a  demand  fOr  much,  If  any,  of 
;  the  natural  flow  as  distinguished  from  said 
return  waters ;  and  further  that  the  ditches 
of  petitioners  and  all  the  lands  irrigated 
thereby  lie  near  and  sloping  to  the  creek, 
BO  that  all  waste,  seepage,  and  surplus  from 
Irrigation  return  qoickly  to  the  stream  above 
the  headgates  of  certain  of  the  protestants* 
ditches;  that  those  conditions  have  existed 
for  40  years,  and  so  existed  at  the  times 
protestants  made  th<dr  apKffoprlations  jonlor 
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to  petltl<mera' ;  and  tbat  a  change  of  the 
point  ot  dlvenlon  of  12  second-feet  of  wa- 
ter to  a  place  10  miles  farthw  up  tlie  stream 
and  above  these  sonrces  of  supply  by  retain 
waters  will  require  the  withdrawal  of  that 
oidre  quantity  a  part  of,  the  tbne  from  the 
natural  flow  abore  the  headsate  of  the 
Bocky  Mountain  ditch,  which  must  neces- 
sarily be  taken  from  the  Junior  decree  of 
the  Farmers*  High  Line  Ditch  and  othw 
ditches  similarly  situated,  and  wlU  also  de- 
tract, in  a  substantial  measure,  from  the 
Quantity  which  other  ditches  between  the 
two  places  of  diversion  and  twlow  petition* 
ers*  present  diversion  and  use  have  used  and 
are  oititted  to  receive.  Other  claims  are 
made,  such  as  loss  of  seepage  from  the 
amount  sought  to  t>e  changed,  nonuser,  aban- 
donment, enlarged  use  at  the  new  point 
of  use,  that  the  former  decree  Is  void  or 
excessive  from  which  injury  is  asserted; 
some  of  which  will  be  considered.  The  pe- 
tition was  granted. 

The  testimony  Is  voluminous,  the  taking 
thereof  extending,  Intermltt^tly,  over  a 
period  of  one  year,  and  this,  together  with 
the  law  ai^llcable  thereto,  was  carefully  con- 
sidered by  the  trial  court  and  its  findings  of 
tact  and  condusloDS  of  law  made  a  part  of 
the  record.  The  court  ruled  that,  inasmuch 
as  the  right  to  change  the  point  of  divert 
sion  of  water  rights  Is  a  vested  property 
right,  it  was  not  incumbent  upon  the  peti- 
tioners to  prove  that  injury  would  not  re- 
sult to  others  by  the  change  prayed  for  in 
order  to  establish  a  prima  facie  case,  but 
that  the  burden  was  on  respondents  to  prove 
injury  to  their  vested  rights;  and  further 
that  respondents  were  tKinnd  to  show  not 
only  that  the  injury  claimed  was  to  a  vested 
right  held  by  them,  but  that  the  vested  right 
so  injured  was  equivalent  in  proportions,  as 
well  as  character,  to  tliat  of  petitioners,  and 
of  a  fixed  or  determinate  quantity,  so  that 
the  court  could  impose  terms  to  prevent  the 
injnry,  as  provided  by  statute,  or,  if  impossi- 
ble to  fix  terms  and  conditions  by  which  the 
injurious  effect  could  be  prevented,  or  the 
parties  affected  be  protected,  deny  the  ap- 
plication In  toto,  and  also  held  tliat  the  vest- 
ed rights  presented  by  respondents  for  the 
consideration  ct  the  court  as  injuriously 
affected  were  seepage  rights,  pure  and 
simple. 

The  inrocess  of  reasoning  by  wMtb  a  court 
reaches  its  conclusion  Is  of  sl^ht  consequence 
If  the  correct  conclnslon  is  reached.  But,  as 
we  do  not  agree  with  the  conclusion  of  the 
trial  court,  we  deem  it  proper  to  note  the 
foregoing  statements  and  conclusions,  because 
we  think  they  are  responsible  for  the  court's 
ultimate  finding  that  injury  wonid  not  re- 
sult from  the  change  granted. 

[1]  The  only  issue  raised  and  supported 
by  the  evidence  necessary  to  consider  here  is 
as  to  the  qnantity  of  return  waters  and  its 
effect  upon  the  conditions  that  will  be  dls- 


torbed  by  the  change.  The  evidence  as  to  the 
augmentation  Uie  stream  by  return  waters 
is  conflicting  as  to  <inantlty  only.  Zfearly  all 
the  testimony  on  that  subject  was  from  the 
witnesses  offered  by  respondents,  and,  being 
deddve  of  the  case,  will  be  noticed  some- 
what In  detail.  Ralstrai  creek  is  a  tributary 
at  Clear  creek,  and  enters  that  stream  be- 
tween the  old  point  and  tlie  new  ptOnt  of 
diversion;  but  there  Is  no  evidence  that  it 
increases  the  suivly  of  the  stream,  except  as 
it  gathers  return  or  flood  waters.  Several 
engineers,  whose  qualifications  were  admit- 
ted, testified.  Thomas  Grieve,  dvU  engineer 
and  hydrograpber  in  the  office  of  the  state 
engineer,  took  observations  and  measurements 
from  the  head  of  the  stream  to  a  point  below 
petltionas'  (Utches,  from  which  tie  found  a 
total  gain  of  11.9  second-feet,  which  be  desig- 
nated as  seepage.  Charles  W.  Beach,  dep- 
uty state  engineer,  took  observations  and 
measurements  for  several  days  for  the  pur- 
pose of  ascertaining  the  amount  of  the  re- 
turn waters,  from  which  he  computed  a  gain 
from  seepage  between  the  Bocky  Monntain 
ditch  and  a  point  jnst  below  petitioners' 
ditches  of  18.72  second-feet  The  difference 
between  the  estimates  of  these  two  engineers 
may  be  accounted  for  by  the  dUferent  times 
in  the  year  when  the  olwervations  were  made. 
This  witness  made  an  excellent  statement 
of  the  reason  why  Injury  will  result  from  the 
proposed  change,  when  he  said:  "The  change 
would  move  the  point  of  diversion  above  some 
of  the  sources  of  suf^Iy.  The  removal  up  the 
stream  would  be  a  tax  on  the  Junior  decrees 
further  up."  O.  G.  Scbrontz,  a  dvil  engineer, 
an  employ^  in  that  capadt?  of  a  reservoir 
company,  took  observations  extending  ova  a 
long  period  of  time  for  the  purpose  of  ascer- 
taining and  advising  his  company  whether 
surplus  waters  from  this  stream  conid  be 
found  in  snfflcient  quantify  to  Justify  the 
construction  of  reservoirs  for  storage  for  ir- 
rigation purposes.  His  computations  and 
estimates  were  made  from  his  own  observa- 
tions and  measurements,  coupled  with  re- 
ports of  the  state  engineer  and  measuremoita 
of  the  stream  covering  a  period  of  years 
made  by  employes  of  the  government.  His 
testimony  Is  that,  while,  during  the  time  of 
bis  examination,  but  ra,000  acre-feet  of  water 
came  into  the  district,  96,000  acre-feet  were 
actnally  distributed  by  the  ditches  and  used, 
from  which  he  concludes  that  the  difference, 
approximating  23,000  acre-feet,  arises  from 
seepage  waters,  practically  all  of  which  wonld 
come  Into  the  stream  or  ditches  below  the 
headgate  of  the  Bocky  Mountain  ditch.  Two 
acrc'feetare  shown  to  be  suflSdent,  generally, 
to  irrigate  one  acre  of  land.  Oonsequently  the 
return  waters,  which  this  engineer  found, 
would,  with  economical  use,  irrigate  11.000 
acres  of  land.  It  Is  equivalent  to  one  Ullion 
cubic  feet  of  water. 

Certain  wattt  commissioners  and  others, 
whose  observations  and  experloice  qnaUfled 
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tiiem  to  testify  Intelligently  as  to  tbe  facta, 
estimated  tbe  seepage  (which  word  is  used 
by  all  tbe  witnesses  to  include  all  return 
waters)  at  from  10  to  SO  aecond-feet  during 
the  Irrigation  season,  the  higher  amount 
being  In  flood  season,  the  estimates  being  an 
aTeraee  of  20  or  more  second-feet  during 
the  oitlre  irrigation  season.  One  of  these 
witnesses  testified  tliat,  whm  but  40  second- 
feet  of  the  natural  flow  was  passing  the 
beadgate  of  the  Boc^  Mountain  dltoh,  all 
the  dltdies  below  that  point  w«e  fully  sop- 
pUed;  the  quantity  used  being  many  times 
40  second-feet 

If  the  tesOmony  of  the  fbregoing  witness* 
es  be  accepted  as  substanttaUy  correct,  there 
can  be  no  other  conclnaKm  than  that,  at  prac- 
tically all  times  during  the  Irrigation  season, 
not  only  the  petttloners^  dltdies,  but  all 
ditches  between  the  two  points  of  diversion, 
can  be  and  hare  hem  sopidled  in  a  large 
measure  by  return  waters  which  there  make 
up  the  body  of  the  stream;  and  tboefore  the 
change  in  juAnt  of  diversion  must  necessarily 
injure  the  ditches  farther  up  the  stream  to 
the  fall  extokt  of  the  amount  dianged  dur- 
ing a  considerable  pwtlon  of  the  irrigation 
season.  The  clear  preponderance  of  the  ev- 
idence sustains  this  view. 

L2]  Counsel  for  appeitoes  contend  that  there 
la  a  ctmflict  In  the  evidence,  and  therefore 
the  flndinga  of  the  trial  court  should  be  re- 
garded as  conclusive  uprai  this  court  That 
such  rule  amilies  to  this  proceeding  is  set- 
tled In  WadswOTth  D.  Ga  v.  Brown,  SO  Colo. 
57, 88  Paa  1060.  And  iQton  a  number  of  mat- 
ters that  were  litigated,  upon  wldidi  extended 
evidence  was  taken,  the  rule  Is  applicable 
and  accepted  as  amdnalve  in  this  casft  But 
upon  the  question  of  augm»itation  of  the 
stream  by  return  waters  between  the  two 
points  of  diversion,  thwe  is  no  substantial 
conflict  In  the  evidence.  This  case  comes 
within  and  is  controlled  by  tbe  reasoning  as 
well  as  the  ruling  of  the  Supreme  Court  In 
Bates  T.  Hall,  44  Colo.  360,  96  Fac.  8,  and 
Vogel  et  al.  v.  Minnesota  Canal  Co.,  47  Colo. 
684,  107  Fac.  llOB,  in  which  tt  was  said  that 
from  the  condid-ons  there  existing.  Injury  to 
Junior  appropriators  would  necessarily  re- 
sult 

As  against  the  change  sought  by  petition- 
ers, the  Junior  appropriators  had  a  vested 
right  in  the  continuance  of  the  conditions 
that  existed  on  the  stream  at  and  subsequent 
to  the  time  they  made  their  apin-opriatlonB, 
unless  the  (diange  can  be  made  without  in- 
jury to  such  right  Vogel  et  ah  v.  Minaesota 
Canal  Co..  supra.  Th&t  right  is  a  "vested 
right"  which  respondents  contoid  will,  by  the 
change,  be  disturbed  to  their  Injury.  As  ap- 
plied to  the  Farmers'  High  liine  Canal  Com* 
pany,  the  right  affected  is  in  no  sense  a  seep- 
age right  AS  held  by  the  court  Its  Junior  de- 
creed right  which  is  sni^lied  by  natural 
flow  only,  will  be  deleted  to  supply  the  loss 
caused  1^  moTtng  the  point  of  dlvwaloii. 


[S]  Where  the  right  to  diange  the  pohit  of 
diversion  exists,  It  is  a  property  right  inci- 
dent to  the  water  right  Itself;  but  It  la  a 
conditional  right  (therefore  doubtful  and 
questionablcO  and  does  not  exist  at  all,  as  an 
incident  or  otherwise,  unless  it  can  be  exer- 
cised without  injury  to  other  vested  rights; 
nor  can  it  be  exercised  until  permission  has 
been  obtained  in  a  proceeding  at  this  char- 
acter. Ft  Lyon  Canal  Co.  r.  Chew,  88  Colo. 
892.  402.  ai  Pac.  87. 

t4J  Tlierefore  one  who  asserts  the  right  to 
a  Change  in  the  place  of  diversion  baa  the 
burden  of  proving  that  the  change  will  not 
injuriously  affect  the  vested  rights  of  others, 
although  this  may  involve  tbe  proof  of  a  n^ 
atlve.  Irrigation  Go.  t.  Water  Sui^ly  ft  Stor- 
age Oo.»  48  Goto,  1,  lU  Paa  610;  Vogel  ft  aL 
V.  Minnesota  Qmal  Oo^  siUHra. 

[I]  If  the  trial  court  had  correctly  placed 
the  burden  of  proving  injury  upon  the  re- 
spondents, nevertheless  it  was  not  necessary 
that  injury  to  their  rested  rights,  equal  in 
proportion  to  the  right  soui^t  to  be  changed, 
be  shown.  It  Is  suffldent  if  tbe  injury  be 
substanUaL  The  maxim,  "£>e  minimis  turn 
curat  IffiL,"  Is  applicable^  but  bvond  proof 
ot  substantial  injury,  the  quantum  or  dmr^ 
acter  there<tf  appear  to  be  material  only  for 
the  purpose  of  ascertaining  ^letber.  and  in 
what  manner,  the  injury  may  be  pievuited 
or  the  Injured  party  protected.  See  Hallet  r. 
Carpenter  et  aL,  87  Colo.  80,  86  Paa  317.  and 
Wadsworth  D.  (3a  r.  Brown,  supra. 

[I]  A  large  volume  of  the  evidence  Intro- 
duced by  respondents  was  attmoA  toe  the 
purpose  of  showing  nonuser  of  tbe  water  by 
plaintlfls,  resulting  in  abandonment  nX  al- 
lied water  rltfiits  evidenced  by  the  decree  of 
1884,  and  much  of  the  argument  of  counsel 
Is  addressed  to  the  question  ot  abandonment 
For  such  purpose  the  evidence  was  not  ad- 
missible. Lower  Latham  D.  Co.  v.  BlJou  Irr. 
Co.,  41  COlo.  213,  d3  Fac.  483;  Wadsworth 
D.  Co.  V.  Brown,  supra.  In  our  opinion  it 
was  an  unfortunate  day  for  the  public  wel- 
fare and  for  the  owners  of  legitimate  water 
rights,  based  upon  actual  appropriation,  when 
the  Supreme  Court  felt  compelled  to  rule 
that  abandonment  could  not  be  made  an  is- 
sue in  this  ^)ecial  stetutory  proceeding  for 
a  change  in  the  point  of  diversion.  There  is 
DO  time  so  opportune,  and  no  other  proceed- 
ing so  appropriate,  for  trying  that  issue  as 
when,  under  a  petition  of  this  nature,  all 
the  ditches,  owners,  and  claimants  of  water 
rights  are  in  court;  and  the  decrees,  the  use 
of  water,  the  conditions  on  the  stream,  tbe 
quantity  of  return  waters,  the  quantity  of  an 
entire  decreed  appropriation  to  a  ditch, 
whether  owned  In  severalty  or  as  tenants  in 
common  by  In^vlduals,  or  by  a  corporation, 
to  which  the  person  see^g  the  change  is  en- 
titled, are  before  the  court  for  consideration 
and  determination.  That  rule  has  become 
tlie  excuse  for  many  actions  oatenslbly  to 
change  tbe  poliit  of  diversion  of  mtws  «p- 
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propria  ted,  while  the  real  purpose  and  ef- 
fect l8  to  revive  or  give  life  to  and  make  ef- 
fective a  mere  paper  appropriation  of  water 
that  has  never  been  applied  to  a  benefidal 
use  by  the  claimants,  and  to  encourage  specu- 
lation in  such  excess  decrees  masquerading 
under  the  name  of  "water  rights,"  and  re- 
sulting in  serious  and  Irreparable  loss  to 
bona  fide  approprlatocs.  It  puts  a  premium 
on  "watered  stock"  In  the  Irrigation  system 
that  deals  with  and  controls  the  most  import- 
ant element  In  the  growth  of  agricultural 
and  horticultural  products  in  this  arid  region, 
T1&,  water.  However  Justifiable,  or  even  nec- 
essary, the  ruling  may  have  been.  Its  effect 
has  been  vicious.  When  once  Uie  change  has 
been  granted,  there  is  no  proceeding  yet  dis- 
covered that  affords  appropriate  relief  within 
the  reach  of  a  claimant  with  limited  means. 
It  has  not  been  explained,  and  we  do  not 
know  how  abandonment  can  be  predicated  of 
a  water  rlgbt  that,  although  having  lain  dor- 
mant for  many  years,  has  been  given  life  and 
strength  and  value  by  decree  granting  its  use 
at  a  new  point  of  direndon.  We  give  re- 
luctant obedience  to  the  rule,  bat  suggest 
that  the  law  be  amended  by  appropriate  leg- 
islation to  admit  this  and  other  issues,  such 
as  enlarged  use,  now  excluded.  The  danger 
ta  loea  to  Junior  appr<9rlator8  artoing  ftom 
the  law  so  estajdlshed  has  been  lessened  by 
the  bweflomt,  flexible,  and  far-readUng  rule 
announced  In  Vogel  et  aL  v.  Minnesota  Canal 
Co.,  supra,  that  a  junior  RpgnptiRtOT  of  wa- 
ter to  a  bwefldal  ose  has  a  vested  right,  as 
against  his  senior,  In  a  continuation  of  the 
conditirau  xirevoiUng  on  the  stream,  sur- 
rounding the  general  method  of  the  use  of 
water  thecefnHu,  as  they  existed  at  the  time 
he  made  his  apprO[«iatlon,  without  substan- 
tial diange,  tinleas  it  appear  that  a  proposed 
change  will  not  work  harm  to  bis  vested 
rights.  It  may  be  farther  mitigated  by  a 
strict  adberena  to  the  rule  that  the  burden 
of  showing  that  Injury  will  not  result  Is  up- 
on the  person  seeking  Judicial  authority  for 
the  change.  It  is  a  matter  of  common  knowl- 
edge that,  except  on  streams  in  which  the 
appropriations  have  not  exceeded  the  con- 
stant supply,  few  instances  arise  In  which 
the  change  of  place  of  diversion  of  large 
QuantltleB  of  water,  for  a  long  distance,  can 
be  made  without  substantial  Injury  to  Jun- 
iors, and  the  utmost  care  and  scruttny  is  re- 
qnired  to  guard  against  such  Injury. 

[7]  But  in  the  instant  case  the  trial  court 
admitted  such  evidence,  not  for  the  purpose 
of  showing  abandonm^t,  but  for  what  It 
might  be  worth  as  tending  to  prove  other 
material  issues.  We  think  the  size  and  ca- 
pacity of  the  ditches,  the  quantity  of  water 
used,  as  measured  by  time  as  well  as  by 
volume,  the  place  where  and  the  acreage  up- 
on which  the  same  was  used,  the  periods  of 
Donuser  between  successive  irrigations  of  the 
land  and  excessive  use,  and  the  place  and 
conditions  of  cmtemplated  use  after  Change 


is  made,  all  have  a  direct  and  important 
bearing  on  the  question  of  Injurious  effect 
that  may  follow  a  change  In  the  conditions 
existing  at  the  time  of  the  Junior  appropria- 
tion; and  therefore,  while  Inadmissible  for 
some  purposes,  such  evideiu^  was  admissible 
for  others. 

[1],  Appellants  contend  that  the  provisions 
of  this  special  statute,  relative  to  service  of 
process,  are  unconstitutional  in  this:  That 
they  violate  the  constitutional  requirement 
that  all  proceedings  In  courts  of  Justice  shall 
be  uniform,  and  that  they  deprive  interested 
parties  of  their  property  without  due  process 
of  law.  We  think  tbls  contention  Is  not  ten- 
able. The  act  of  1903,  under  which  this  pro- 
ceeding was  brought.  Is  entitled:  "An  act  in 
relation  to  the  procedure  In  changing  the 
point  of  diversion  of  the  right  to  use  water 
from  the  streams  of  the  stote."  By  the  Ses- 
sion Laws  of  1906,  p.  244  (Rev.  Stats.  1908, 
i  3289 ;  MlUs-  Ann.  Stats.  [1912  Ed.]  S  3812), 
the  provisions  of  the  act  of  1903,  r^tlve  to 
service  of  process,  were  amoided.  Thrae  two 
acts  In  ttiemstives,  and  by  refer^ce  to  the 
general  Irrigation  statutes,  provide  a  com- 
plcte  code  of  ^rooedore  fOr  obtaining  Juris- 
diction In  this  doBB  of  caaea. 

CI]  The  irrigatifla  acts  of  1878  (Laws  1879, 
p.  94)  and  1881  (laws  1881,  p.  142)  were  In- 
tended as  a  system  of  procedure  for  deter- 
mining the  inlorlty  of  rights  to  the  use  of 
water  for  Irrigation.  The  proceedings  under 
said  acto  are  purely  statutory.  Platte  Wat» 
Go.  T.  Northern  Co\o.  Irr.  Co.,  12  0(da  035, 
029,  21  Fac.  711.  In  Louden  Canal  Co.  v. 
Handy  Dltdi  Co.,  22  Cola  102,  111,  48  Pac 
S35,  639,  It  is  said  of  these  statutes:  *^be 
two  together  constitute  a  complete  sfstem  of 
procedure  that  in  operat^n  has  been  found 
so  salutary  and  free  from  unnecessary  ex- 
pense as  to  command  the  tadt  indorsement 
of  all  subsequent  Legislature."  This  stat- 
utory proceeding  la  not  an  ordinary  dvll  ac- 
tion or  proceeding  but  a  proceeding  sui  goi- 
erls,  to  which  the  rules  covering  ordinary 
civil  actions  are  not  always  applicable.  Ir- 
r^tlon  Co.  V.  Downer,  19  Oolo.  695,  36  Fac 
787.  They  are  in  the  nature  of  police  regu- 
lations to  secure  the  orderly  distribution  of 
water  for  irrigation  purposes.  F.  H.  L.  C  & 
R.  Co.  V.  Southworth,  13  Colo.  Ill,  134,  21 
Fac.  1028,  4  L  B.  A.  767;  Combs  v.  Farmers' 
H.  L.  a  &  B-  Ga,  38  Colo.  420,  428,  88  Fac. 
396;  Broad  Bun  Go.  v.  I>euel  Co.,  47  Colo. 
673,  679, 108  Pac.  755;  Irrigation  Co.  v.  Wa- 
ter Supply  &  Storage  Co.,  29  Colo.  469,  475, 
68  Pac.  781.  These  proceedings  are  also  said 
to  be  analogous  to  actions  to  quiet  title 
(Grippen  v.  X.  Y.  Irrigating  0.  Co.,  32  Colo. 
447,  457,  76  Fac  794),  and  in  the  nature  of  ac- 
tions in  rem.  Broad  Run  Go.  v.  Deuel  Co., 
supra.  In  the  Louden  Canal  Company  Case, 
supra,  the  Supreme  Oourt,  by  Mr.  Justice 
Hayt,  said:  "Early  in  the  history  of  the 
state,  the  Legislature,  finding  the  ordinary 
processes  of  the  law  and  the  actions  then 
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known  to  the  coarta  too  ezpenfdye  and  also 
Inadequate  to  meet  tbe  novel  condltionB  Inci- 
dent to  tbe  apiwopilatlon  of  water  for  tlie 
porpooes  of  irrigatiaa,  enacted  what  la  known 
aa  the  'Irrigation  Statute  of  1S79.'  *  •  • 
Tlie  main  featnrea  of  this  act  have  wlth- 
atood  tile  test  of  experience  and  criticism, 
and  are  atlU  the  law  of  this  state." 

From  the  foregoing  It  will  appear  that  the 
general  adjudication  statutes*  of  whitdi  the 
act  providing  proceedlnei  for  chance  of  the 
point  of  dlvwalon  haa  become  a  part,  have 
been  nphdd  hj  the  highest  court  of  Uda 
state  agalnat  everr  attack.  The  first  stat* 
utory  provlBlon  ivovldlng  a  procedure  for 
changing  the  point  of  diversion  mts  the  act 
of  lfi09.  Session  Lawa  1889,  p.  235.  This 
was  held  valid  as  a  remedial  statute,  and  aa 
a  rightful  exerdae  of  the  poUce  power  of  the 
atat^  and  as  providing  an  exclusive  remedy 
In  Irrigation  Go.  v.  Water  Supply  te  Storage 
Go.,  supra.  And  later,  In  rt  Ly<ni  Ganal 
Co.  V.  Chew,  supra.  It  was  said  that  the  right 
to  <duui«e  the  point  of  diversion  cannot  be 
exerdsed  at  all  until  after  a  decree  tiierefor 
haa  beat  obtained  onder  the  statutory  1^0- 
oeedlng. 

The  acts  of  1908  and  190S,  hereinbefore 
referred  to,  anmdatory  of  or  supplementary 
to  llie  act  of  1899,  aa  to  the  practice  and 
procedure.  Including  method  of  service,  are 
sustained  for  the  reasons  hereinbefore  given 
for  sustaining  the  general  irrigation  statutes 
and  the  said  act  of  1899  as  a  valid  exercise 
of  legislative  powers. 

Counsel  for  appellants  contend  that  under 
tile  act  of  190S  no  one  Is  required  to  be  serv- 
ed at  all  unless  the  court  so  orders  npon 
good  cause  shown.  This  contention  is  not 
sustained  by  the  language  of  the  act  It  ia 
provided  that  no  further  publication  or  post- 
Ing  of  Uie  notice  required  in  original  adju- 
dication proceedings,  or  any  notice  of  In- 
dividual subsequent  proceedings,  shall  be  re- 
quired, unless  by  order  of  court  upon  good 
cause  shown.  But  as  we  read  the  statute. 
In  case  of  a  hearing  upon  petition  for  trans- 
fer of  a  water  right,  the  notice  of  such  hear- 
ing must  be  served  not  less  than  15  days 
prior  to  tbe  date  of  the  hearing  in  the  man- 
ner provided  by  law  for  service  of  summons 
In  other  dvil  actions;  and  In  addition  there- 
to the  court,  upon  good  cause  shown,  may 
require  publication  or  posting  of  the  notice 
as  In  original  adjudications,  unless  the  petl- 
ttoner  shall  elect  to  proceed  under  the  stat- 
ute In  force  at  and  prior  to  the  time  of  the 
passage  of  the  act  of  1905,  in  case  of  which 
election  service  of  notice.  In  order  to  be 
good,  must  In  all  respects  comply  with  the 
provisions  of  such  statute.  The  case  of 
Bear  Lake  Go.  v.  Budge,  District  Jndge,  9 
Idaho.  703,  TO  Pac.  614,  617,  618,  108  Am. 
St.  Rep.  179,  upon' which  appellants  rely  to 
snpport  their  contention  that  the  foregoing 
provlslona  are  unconstitutional,  although 
strong  and  conclusive  In  Its  reasoning  upon 


the  Btatate  of  the  s^tte  of  Idaho,  is  not  in 
point,  and  therefore  not  condnalTe  nor  par- 
ficolarly  persnaalve  undw  tbe  statute  now 
being  considered.  The  Idaho  statute  provid- 
ed for  an  adjudication  Instituted  In  the 
name  of  a  water  commissioner  and  for  ccm- 
structive  service  of  summons  by  publication 
only,  under  which  the  Supreme  Oonrt  of 
that  state,  in  the  case  dted,  held  Uiat  the 
law  violated  the  provisions  of  the  federal 
Constltntlon  and  flke  state  Gonstltutton  pro* 
hlUtlBg  the  taUiv  of  property  wltliaat  dne 
process  of  law;  and  also  tb»  provisions  of 
the  state  Constltntlon  wblCb  require  all  laws 
relating  to  courts  to  be  general  and  of  uni- 
form appllcatlim,  and  the  proceedinga  uid 
practices  of  courts  to  be  imlform.  Onr  stat- 
ute provides  for  personal  service,  where  such 
service  can  be  made,  and  oonatmctlve  serv- 
ice, as  in  other  dvlI  casea^  sadi  as  snUs  to 
quiet  title  or  proceedtivs  in  rem,  where  pei^ 
sonal  aervlce  cannot  be  made. 

[II]  It  is  also  objected  that  proper  service 
and  proof  of  service  were  not  made.  in>on 
the  petition's  being  filed,  the  court  <nrdered 
notice  to  be  published  for  four  suocesstve 
weeks  In  three  newspapers,  one  in  each  coun- 
ty Into  whltA  water  district  No.  T  extended, 
and  that  aervlce  of  said  notice  and  proof 
thereof  be  fomldied  to  the  court  aa  required 
by  law  in  audi  cases.  Publication  of  the 
notice  was  made  and  due  proof  submitted, 
in  addition  to  which  copies  of  the  order  and 
notice  were  personally  served  upon  a  large 
number  of  Individuals  and  corporations,  and 
proof  thereof  made  by  tile  affidavit  of  a  per- 
son certified  by  the  clerk  of  the  court  to 
be  a  credible  and  reliable  person;  and.  In 
addition  to  giving  the  persons  named  as 
served,  the  affidavit  stated  generally  that  the 
notice  was  served  "on  the  owners  and  claim- 
ants of  all  the  ditches  taking  water  out  of 
the  public  streams"  in  water  district  Na  7 
for  Irrigation,  as  shown  by  the  statement  on 
file  and  the  decree  entered  In  this  cause  In 
October,  1884,  and  also  that  10  coplea  of  said 
notice  were  posted  In  10  public  places '  In 
said  water  district,  stating  the  places  at 
which  said  notices  were  posted,  including  one 
copy  at  the  post  office  and  one  at  the  court- 
house in  the  dty  and  connty  of  Denver.  The 
court.  In  Its  findings  and  decree,  recited  that 
due  service  of  said  notice  had  been  made 
on  all  persons  who  may  be  affected  by  the 
change.  During  the  progress  of  the  hear- 
ing. It  was  shown  that  the  Kershaw  Ditch 
Company  had  not  been  made  a  party  to,  nor 
notified  of,  the  proceedings,  and  that  certain 
persons  residing  In  the  water  district,  hav- 
ing interests  in  the  Kershaw  ditch  and  Ite 
water  rights  adverse  to  the  petitioners'  and 
to  the  Kershaw  Ditdi  Company,  had  not 
been  served  with  notice,  nierenpon  counsel 
for  petitioners  entered  appearance  for  the 
Kershaw  Ditdi  Company,  and  on  behalf  of 
said  company  consented  to  the  diange  pray- 
ed tat.    Tbo  erldotoa  Showed  Oat  iwlor 
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Oiereto  these  parties  bad  secured  a  decree 
adjudglns  tfadb  parties  to  ba  the  owners  oi 
■ereral  Interests  in  tbe  Kerdiaw  ditch  and 
In  Its  water  rU^ts,  amounting  In  all  to  about 
110  Btatntory  Indhes,  from  which  judgment 
mn  appeal  had  been  taken  at  that  time,  but 
irtiltib  lias  dnce  been  affirmed  toy  tbe  8n- 
prune  Court  Wolff  Pompoola,  52  Colo. 
109^  ISO  Fac.  142.  It  Is  contended  by  appel- 
lees that  the  Kershaw  Ditch  Company,  a 
corporation,  r^resented  all  the  consumers 
of  wster  under  said  ditch,  and  therefore  that 
Its  aiveftrance  constitated  an  appearance  for 
these  other  partieB.  But  It  is  dear  that  the 
ditch  cotnpany  did  not;  as  alli«ed  In  its  peti- 
tion, own  the  entire  dltdi  nor  represent  the 
Interests  of  these  daimanta^  but  sudi  parties 
were  adverse  in  interest  And  it  is  equally 
dear  that  titer  were  not  <mlar  proper  but 
Indispensable  parties  to  this  proceeding,  and 
that  no  Judgment  binding  upon  them  could 
be  entered  herein  In  the  absence  of  notice  or 
appearance^  or  waiver  of  audi  notice  or 
cmisent  to  the  decree^  Tbey  were  mtltled 
to  personal  service,  and  tbe  pabllshed  notice 
waa  not,  as  to  them,  snffldoit 

£11]  It  is  eimtended  that  two  copln  of  ttie 
Botiee  posted  by  ai>peUees  were  posted  out- 
idde  the  irrigatl<m  dlstElct,  and  that  there- 
fbre  such  service  was  void.  In  this  respect 
we  agree  wllb  appellants;  but  sndi  posting 
waa  In  excess  of  Hie  requirements  of  the  pro* 
Tlalons  of  the  act  of  1905,  was  unnecessary, 
and  Tdd  service  In  that  respect  Is  tnunateii- 
aL  In  Irrigation  Oo.  t.  Water  SnK>ly  ft 
Storage  Co.,  snpra,  It  is  hdd  that  the  inter- 
ests of  the  state  are  iBTolved  in  this  pro- 
ceeding, and  Its  rUfhts  diould  be  ^otected, 
and  fliat  the  courts  must  enforce  the  stat- 
ute and  **sna  sponte  require  all  persona  who 
may  be  affected  by  the  desired  diange  to  be 
notified  of  the  proceeding  and  givoi  an  op- 
iwrtunity  to  be  heard."  For  want  ot  prop- 
er service  the  Judgment  cannot  be  sustained. 

Vpoa  the  views  expressed,  It  Is  apparent 
fliat  the  Judgment  appealed  from  must  be 
rcrarsed,  and  the  cause  remanded,  with  di- 
rections to  deny  the  petition,  unless  It  be 
diown  that  terms  may  he  Imposed  upon 
vrtiiA  the  diange  In  p«int  of  dtvenlon  may 
be  granted.  As  to  whether  such  terms  may 
be  ascertained  and  Imposed,  we  express  no 
o^lcm.  If  further  hearing  upon  the  peti- 
tion is  had,  aftor  doe  notice  to  the  parties 
not  heretofore  brought  into  court  In  this 
proceeding,  the  evidence  heretofore  taken 
may  be  considered  together  with  sndi  irther 
evidence  as  may  be  offered. 

Beveraed  and  remanded. 


HOBSON  V.  DAYID  at  aL 

,  (Supreme  Court  of  Ore^n.   April  8,  1918.) 
Bbokeks  (I  49*)— GONTRAOT— OoNsntuonoit— 

ACCOUNTXHO. 

The  owner  of  certain  land,  desiring  to 
fluurket  it,  executed  a  written  contract  by  wliich 


plaintiff  and  defendants,  other  than  the  owner's 
administrator,  agreed  to  sell  the  land,  and,  aft- 
er the  owner  had  been  paid  its  value,  Intereflt,. 
and  expenses,  all  the  proceeds  of  sales  of  re- 
maining land  should  be  equally  divided  between 
the  owner  and  the  brokers.  After  enough  land 
bad  been  sold  to  repay  the  owner,  be  conv^ed 
the  remaining  land  to  one  ot  the  brokers  j  the' 
conveyance  having  no  relation  to  the  original 
agreement  and  made  for  the  sole  benedt  of  such 
owner.  H4td,  that  the  contract  did  not  give 
the  brokers  any  Interest  in  the  land,  and  hence 
plaintiff  could  not  maintain  a  suit  against  the 
owner's  administrator  nor  apainst  nls  fellow 
brokers  for  an  accounting  viThout  showing  a 
performance  of  hia  part  ox  the  contract,  to  wit» 
that  be  had  used  Us  best  endeavors  to  find  pur- 
chasers and  bad  aided  in  making  sales. 

tBd.  Note^ITor  other  cases,  see  Brokers, 
Cent  Dig.  If  70-72;  Dee.  Dig.  S  49.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;  J.  P.  Earanauf^,  Judga 

Action  by  Jesse  Hobson  against  M.  H.  Da- 
vid, administrator  of  John  B.  David,  de- 
ceased, and  others.  Judgm^t  for  defend 
ants,  and  plalntlfl  appeals.  Affirmed. 

On  July  8,  1888,  John  B.  David  entered 
into  an  agreement  with  the  plaintiff  and  de- 
fendants Oliver  and  Golcord  for  the  ^ttlng 
and  sale  of  certain  lands  owned  by  the  said 
John  B,  David.  So  far  as  Invidved  her^  the 
agreement  ia  aa  follows:  "This  agreement, 
made  this  Sth  day  of  July,  A.  D.  1889,  by 
and  between  John  B.  David  and  Juliette  Da- 
vid, bis  wife,  the  parties  of  the  first  part, 
and  A.  P.  OHver,  J.  a  Oolcord,  and  Jesse 
Hobson  of  the  second  part,  wltnesseth:  That 
whereas  the  said  Jdm  B.  David  is  the  owner 
in  iea  almple  of  the  following  described  tract 
of  land,  situated  In  the  county  of  Yamhill,  in 
the  state  of  Oregon  [here  follows  the  descrip- 
tion]. And  whereas  the  purchase  price  of 
said  tracts  of  land  is  five  thousand  four  hun- 
dred ($5,400)  dollars.  And  whereas  the  said 
parties  of  the  second  part  have  contracted 
and  agreed  to  superintend  and  manage  the 
laying  off  and  sale  of  said  tracts  as  an  addi- 
tion to  the  said  town  ot  Newberg.  Mow, 
therefore.  It  Is  hereby  contracted  and  agreed 
by  and  between  the  said  parties  of  the  second 
part  aa  follows:  (1)  The  said  parties  of  the. 
second  part  shall  cause  all  of  said  tract  not 
already  surveyed  and  platted  as  a  part  of 
the  town  of  Newberg  to  be  surveyed  and  laid 
off  as  an  addition  to  the  said  town  of  New- 
berg. (2)  They  shall  use  their  beet  endeavors 
to  find  purchasers  for  all  of  said  lots  and 
blocks  at  and  for  such  price  as  shall  have 
been  mutually  agreed  upon  between  the  par- 
ties hereto.  As  fast  as  said  lots  and  blocks 
shaU  be  sold  the  said  parties  of  the  first 
part  shall  make  and  execute  deeds  to  the 
purchasers,  and  shall  collect  and  receive  the 
purchase  money  for  the  same  nntU  it  shall 
amount  to  such  sum  as  shall  pay  the  ex- 
penses of  said  survey  and  sale  and  to  the 
parties  of  the  first  part  said  purchase  price 
of  five  thousand  and  four  hundred  ($5,400) 
dollars,  with  interest  on  the  same  from  June 
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25. 1868,  at  the  rate  of  8  per  cent  per  aunam, 
and  thereafter  all  the  proceeds  of  such  sales 
shall  be  equally  divided  between  the  said 
John  B.  David.  A.  P.  OUrer.  J.  0.  Colcord. 
and  Jesse  Hobsou,  share  and  share  alike 
[Signed]  Jno.  B.  David,  JnUette  8.  David,  A. 
P.  Oliver,  Jesse  Hobson,  J.  C.  Colcord."  Hob- 
son,  Oliver,  and  Colcord  platted  and  snrveyed 
said  tract  as  an  addition  to  the  town  of 
Newberg,  and  proceeded  to  make  sales ;  bat, 
on  account  of  the  flnanclal  stringency  com- 
mencing with  the  years  1892  and  1893,  few 
gales  were  made  for  many  years,  and  about 
1892  or  1893  the  plaintiff  removed  from  New- 
berg and  ceased  any  effort  to  further  the 
agreement  Oliver  and  Colcord  continued  to 
care  for  the  property,  making  improvements, 
paying  the  taxes,  and  making  each  sales  as 
they  could,  until,  in  1908,  much  of  the  prop- 
erty had  been  scdd,  and  David  was  paid  the 
15,400  iuA  interest  In  December,  1908,  John 
B.  David  died,  and  defendant  M.  H.  David 
was  aK>olnted  administrator  of  bis  estate. 
About  Uie  time  of  the  death  of  John  B.  Da- 
vid, plaintiff  called  on  the  defendaats  for  an 
accounting  of  tbe  proceeds  from  tlie  sales  of 
the  said  land,  and  In  May,  1910,  brougfht  Oils 
suit  to  compd  such  accounting.  On  April  13, 
1890,  John  David  and  wife  conveyed  the 
part  ot  said  land  rwnalnlBg  unaoM.  to  de- 
fendant Oliver.  PlalntUt  alleges  it  was  so 
conveyed  In  tmst  for  aU  of  the  parties  to  the 
agreement^  wtddi  allegation  is  denied  by  the 
answer.  The  answer  admits  the  contract 
and  alleles  that  between  1891  and  1893 
plaintiff  abandoned  the  said  nterpriae  and 
deewted  Oolcord  and  CHlvar,  leaving  them  to 
carry  out  die  contract  and  to  handle  and  took 
after  the  said  property  as  best  they  could. 
Through  the  growth  of  the  town  of  Newberg, 
that  part  of  said  land  now  unsold  is  of  the 
value  of  about  f2(K000.  Uptm  tiie  trial,  the 
court  made  flndings  In  f&vor  of  defendants, 
and  rendered  a  decree  diamlssing  the  suit 
for  want  of  canity.  Plaintlfl  aHwals> 

D.  P.  Price,  of  Portland  (a  M.  Idleman, 
of  Portland,  on  Uie  brief),  for  fippellant  J. 
M.  Oearin  and  O.  A.  Neal,  both  of  Portland 
(Dolph,  Ifallory,  Kmon  it  Gearln  and  Wil- 
son k  Neal,  all  of  Portland,  oa  the  brief),  for 
respondents. 


SAKIN,  J.  (after  stating  the  facts  as 
above).  The  theory  upon  which  the  plain- 
tiff asks  to  racovw  la  that  the  agreement 


vested  in  eadk  of  the  parties  thweto  an  equal 
interest  in  tbe  land.  Unless  that  Is  the  effect 
of  the  agreement;  plaintiff  has  no  standing 
in  the  court  The  land  was  the  property  of 
David,  and  the  other  parties  had  no  money 
Invested  in  It  nor  claim  upon  it,  other  than 
as  disclosed  by  this  agreement  David  en- 
tered into  an  agreement  with  them  by  which 
they  were  to  put  the  land  on  the  market  and 
sell  It ;  and  after  David  was  paid  the  value 
of  the  land,  and  the  Interest  and  expenses  of 
putting  it  on  the  market  and  selling  it  were 
satiLafled,  all  the  proceeds  of  sn<^  sales  should 
be  divided  equally  between  David,  Hobson, 
Oliver,  and  Colcord.  The  conveyance  of  the 
unsold  land  by  David  to  Oliver  had  no  rela- 
tion to  the  agreement  of  July  8,  1889,  but 
was  made  for  the  sole  benefit  of  David. 
That  agreement  does  not  transfer  to  Hob- 
sou,  Oliver,  and  Colcord  any  title  or  Interest 
in  the  land,  but  merely  entitled  them  to  a 
share  of  the  proceeds  from  sales  after  cer- 
tain claims  were  paid.  Any  land  not  sold 
remains  the  property  of  David,  and  Hobson, 
Oliver,  and  Colcord  have  no  claim  upon  It 
nor  interest  In  it;  and,  before  plaintiff  can 
be  entitled  to  an  accounting  against  Oliver 
and  Colcord,  he  must  show  that  he  has  Xul- 
fllled  his  part  of  the  agreement,  namely,  that 
he  has  used  his  best  endeavors  to  find  pur- 
chasers for  the  property,  and  that  he  aided 
in  maklAg  the  sales.  As  against  David,  his 
estate,  or  the  land,  plaintiff  can  have  no 
claim ;  and  he  shows  by  his  own  testimony 
that  he  left  the  labor,  expense,  and  burden 
of  the  sales  and  care  of  the  property  exclu- 
sively to  Oliver,  when  he  said:  "It  was  not 
expected  that  Mr.  Coloord  or  myself  would 
not  be  deeply  Interested  in  the  sale  of  the 
property,  becaase  we  had  the  utmost  confi- 
dence in  Mr.  Oliver  to  carry  on  the  tiusiness, 
and  he  did  it  about  as  well  as  it  could  be 
done."  He  further  testified  that  he  most 
certainly  did  rely  entirely  upon  Mr.  Oliver 
taking  care  of  that  of  the  business;  that 
he  knew  that  Oliver  was  able  to  handle  that 
better  than  the  three  of  them;  and  that 
from  about  the  year  18^  or  1893  until  this 
time  he  has  not  done  anything  to  further 
the  sale,  but  iu  fact,  abandoned  the  contract 
about  that  time.  He  has  done  notMng  to  aid 
in  the  disposition  of  the  land,  nor  has  he 
aided  in  mahing  the  sales,  and  therefore  has 
no  claim  for  an  accounting  against  Oliver 
and  Colcord;  and,  having  no  equity  in  13ie 
land,  there  is  no  equity  In  bla  flavor. 
The  decree  is  affirmed. 
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BBEE83B  T.  WILDWOOD  LVMBER  CO. 
(Baprene  Court  of  Oregoo.    April  1,  1913.) 

1.  MKOLiasnOB  (I  48*)— TTn  ov  Fbopebtt. 

WhQe  a  landowner  may  do  whatever  be 
win  with  hifl  property,  be  cannot  nse  it  so  as 
to  imperil  the  rights  of  others,  and,  if  he  an- 
dertakea  to  do  an  act  br  wbicb  the  conduct 
of  otiien  may  be  affected,  he  ia  bound  to  act 
In  mch  a  manner  that  those  who  are  led  to 
a  course  of  action  shall  not  suffer  loss  hy  his 
negligence,  coDBequeutly  a  landowner  who  has 
a  spur  track  upon  his  property  is  liable  for 
bis  negligence  in  i^linf  lumber  so  close  to  the 
track  that  a  servant  of  the  railroad  company 
in  switching  cars  thereon  was  injured. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  |  68;  Dec.  Dig.  g  48.*] 

2.  Neolioence  (f  136*)— QmsnON  tob  Ju- 

BT— CONTRIBUTOBT  XBQIJaBNCE. 

Zb  a  personal  injnzy  action,  when  the  de» 
fense  of  contributory  neidigence  is  urged.  It 
must  be  submitted  to  the  Jury,  unless  from  all 
the  evidence  it  appears  that  reasonable  men 
acting  as  the  triers  of  fact  would  necessarily 
find,  either  that  the  plaintiff  knew  and  appre- 
ciated the  danger,  or  that  ordinarily  prudent 
men  under  the  same  circumstances  would  have 
acquired  sucb  knowledge  and  appreciation. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  SS  277-368;  Dea  Dig.  i  136. *! 

8.  Nbguobnob  (S  180*)— QuEBTion  roB  Jn- 

■T-^OHTBIBUTOBT  NBeUOXHCQB. 

Where  a  lumber  corporation  which  bad  a 
spur  track  upon  its  property  piled  the  lumber 
so  close  to  the  track  that  when  it  leaned  over, 
it  would  naturally  strike  a  brakeman  riding 
on  the  steps  of  a  car  switched  on  the  track, 
the  question  of  tb^  brakeman's  contribute^ 
negligence  in  failiQg  to  notice  the  danger  is 
for  the  Jury,  since  contributory  negligence  will 
not  be  imputed  as  a  matter  of  law  to  a  person 
who  receives  an  injury  from  a  danger  simply 
from  the  fact  that  it  might  hare  been  seen,  and 
the  nature  of  the  brakeman's  duties  being  such 
as  to  necessarily  distract  his  attention.  • 
■  [Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  «  277-353;  Dec.  Dig.  |  136.*] 

Appeal  from  Circuit  Court,  Lane  County; 
Lawrence  T.  Harris,  Judge. 

Action  by  Herman  R  Breese  against  the 
Wildwood  Lumber  Company.  From  a  Judg- 
mmt  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

This  la  an  action  for  damages.  Plaintiff 
bad  a  Todlct  and  Jodgmrat  for  $1,20(^  and 
defendant  appeals. 

Tha  defraidant  Is  Qie  owner  of  a  mill  and 
lumber  yard,  with  a  dO(^  at  WUdwood, 
Lane  coun^,  Or.,  and  procured  Qie  constroc- 
tlon  by  tlie  Oregon  ft  Boufheastem  Railroad 
Company  of  a  spur  track  extending  from  the 
main  line  Into  tta  mlUyard  for  the  pn^se 
Of  transportii^  lumber  therefrom.  At  the 
time  of  the  Injury  complained  of,  June  ^ 
1010,  ^alntlfl  was  a  brakeman  In  the  em- 
ploy of  the  railroad  company.  He  had  been 
at  work  as  a  regular  brakeman  since  May 
28,  imo,  and  as  an  extra  band  tot  a  portion 
ot  the  time  ^ce  Decemba,  1909.  ^tb  the 
engineer  and  fireman,  he  was  engaged  In 
backing  an  engine  and  one  car  in  on  the  spur 
track  tm  the  jnupose  of  taking  out  a  car  of 
Inmba.   He  tamed  the  switch,  and  as  the 
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car  passed  him  be  caught  hxM  of  the  ladder 
on  the  side,  Intending  to  go  to  the  top  of  the 
car.  Just  as  he  Jumped  on  his  swltdi  keys 
whldi  were  attached  to  his  clothing  cani^t 
In  his  gloves,  and  be  stopped  to  adjust  ttie 
keys,  hanging  on  with  his  left  hand.  When 
not  tar  from  the  top  of  the  car,  be  noticed 
that  the  Idle  of  lumber  was  so  near  the  car 
that  he  would  come  in  contact  with  it  He 
endeavored  to  get  down  from  the  ladder, 
but  before  he  could  do  so*  and  Just  as  he 
made  the  second  sten  he  was  caught  1)e- 
tween  the  car  and  the  pile  of  lumber,  and 
injured.  The  lumber  was  idled  by  the  de- 
ttodant  company  about  12  or  14  feet  high, 
4  feet  from  the  rails,  and  18  Inches  &om  the 
box  car  at  the  bottom,  and  leaned  1  fOot  to- 
wards the  track  from  a  vertical  line.  One 
rail  of  flie  tracik,  wliiCb  mis  on  a  curr^  bad 
an  eleratton  of  2  IntAes,  so  that  a  car  would 
be  tilted  about  6  Indies  trom  the  lumbw, 
and  Qie  top  of  a  passing  car  woidd  be  about 
12  Inches  from  the  same.  The  rounds  of  the 
ladder  were  2^  or  8  indies  from  Uie  dde  of 
tbe'car  leaving  a  space  at  the  top  of  about 
9  Indies  betweoi  ttie  ladder  and  the  Inmbw. 
The  car  was  moring  at  the  rate  of  about 
6  or  8  miles  an  hour. 

Plaintiff  alleges  as  the  gist  of  the  negli- 
gence on  the  part  at  defendant  that  in  pil- 
ing the  Inmlwr  def^dant  carelessly  and  neg- 
Ugwtly  erected  the  same  with  the  base 
thereof  within  4  feet  of  the  rails  of  the 
track,  and  built  the  same  to  such  a  h^gtat 
that  the  top  of  the  pUe  of  Inmber  leaned 
over  towards  the  rails  of  the  spur  tradk  and 
was  witUn  8  Indies  of  the  top  of  the  car 
on  the  switdi,  that  it  ms  plalntliTs  du^ 
as  a  bralceman  to  atteid  to  the  swltddng 
and  coupling  of  cars,  uid  to  dimb  over  and 
upon  the  same.  The  defendant  denies  any 
negligence,  and  pleads  that  in  erecting  the 
pile  of  lumber  the  same  was  done  in  a  caria- 
ful  manner,  so  that  the  pile  was  at  least  2 
feet  from  the  sides  of  the  cars  used  by  the 
railway  company ;  that  the  plaintiff  was  an 
expeiienoed  brakttnan  and  familiar  with  the 
work,  and  the  sirttdi  beside  which  the  lum- 
ber was  Idled ;  that  the  location  of  the  Inm- 
t>er  was  well  known  to  him,  and  that,  If 
ttiere  wen  any  danger  therefrom,  it  wan 
open  and  visible;  that  plainUfl  diould  have 
takm  a  podtion  upon  the  other  side  of  the 
car;  that  he  could  have  seoi  the  dangw, 
but  that  be  negligently  and  carelessly  re- 
mained <ni  the  side  of  the  car  upon  vdiidi 
the  lumbw  was  piled;  that  he  had  ample 
time  in  whidi  to  dimb  to  the  top ;  that  as 
the  car  approadied  the  pile  of  lumber  he 
leaned  and  swung  out  from  the  side  In  a 
careless  manner,  and  was  guilty  of  contribu- 
tory negligence.  Thwe  were  no  contractu- 
al rdatlmis  betweoi  plalntifl  and  defend- 
ant It  does  not  appear  that  the  plalntUT 
was  at  any  time  warned  of  tlie  proximity  of 
the  pile  of  Inmber  to  the  track.  The  evi- 
dence shows  that  the  lumber  was  about  260 
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feet  from  the  Bwltch ;  that  plalntUt  had  rld- 
doi  In  on  the  top  of  the  car  a  few  times 
while  making  flying  switches,  bnt,  as  he 
states  that  he  had  never  noticed  the  dis- 
tance between  the  pile  of  lumber  and  the 
track  before  the  date  of  the  injnry.  It  Is 
in  evidence  that  In  getting  on  a  moving 
train  at  switches  it  Is  the  proper  place  for 
a  brakeman  to  get  on  the  ladder  on  the  side 
of  the  car  to  perform  his  duties.  It  appears 
that  plaintiff  got  on  the  side  of  the  car  that 
was  most  convenient 

J.  S.  Medley,  of  Cottage  Grove,  and  A.  O. 
Woodcock,  of  Eugene  (Woodcock  &  Smith, 
of  Gugene,  on  the  brief),  for  appellant  John 
M.  WlUlams,  of  Eugene  (Williams  &  Bean, 
of  Eugene,  on  the  brief),  for  respondent 

BBAN,  J.  (after  stating  the  facts  as  above). 
At  the  close  of  the  plalntUTs  case,  defend- 
ant's counsel  moved  for  a  nonsuit,  and  as- 
signs the  refusal  to  grant  the  same  as  er- 
ror. It  is  the  contention  of  defendant  that 
the  plaintllt  knew  that  the  idle  of  lumber 
was  there,  and  that  he  could  have  seen  the 
same  if  he  had  made  any  effort  to  observe 
It,  or  had  used  reasonable  care  on  his  part 

[1]  This  is  the  only  question  raised  and 
relied  upon  In  this  case.  In  Wharton's  Law 
of  NegUgence  (2d  Ed.)  |  782,  we  find  this 
familiar  statement:  "I  can  undoubtedly,  in 
exercise  of  my  rightful  liberty,  do  generally 
with  my  property,  within  its  own  orbit,  what 
I  will ;  but,  If  I  so  wield  it  as  to  impinge 
upon  the  rights  of  others,  then  I  am  liable 
for  the  damage  so  produced.  *  •  •  Thus 
I  may  dig  idts  at  my  pleasure  on  my  land; 
but  I  will  nevertheless  be  liable  if  any  per- 
son having  a  right  or  ev^  permis^on  to 
ffliter  the  land  falls  Into  one  of  these  pits 
and  is  hurt"  In  Id.  {  437,  it  Is  said:  "If 
a  per&on  undertakes  to  do  an  act  or  dis- 
charge a  duty  by  which  the  conduct  of  oth- 
ers may  properly  be  regulated  and  governed, 
he  is  bound  to  perform  it  in  such  manner 
that  those  who  are  rightfully  led  to  a  course 
of  conduct  or  action,  on  the  &lth  that  the 
act  or  duty  will  be  duly  and  properly  per- 
formed, shall  not  suffer  loss  or  injury  by  rea- 
son of  his  negligence." 

[2,  3]  The  main  contention  of  the  defend- 
ant is  that  the  ilsk  was  an  open,  visible  one, 
and  that  plaintiff  knew,  or  ought  to  have 
known,  of  the  proximity  of  the  pile  of  lum- 
ber to  the  spur  track.  Contributory  negli- 
gence will  not  in  all  cases  be  imputed  as  a 
matter  of  law  to  a  person  who  rec^ves  an 
injury  from  a  danger  simply  &om  the  fact 
alone  that  it  might  have  been  seen,  for  the 
reason  that  the  nature  of  his  duties,  or  the 
surrounding  circumstances,  may  be  such  as 
to  detract  his  attention  from  the  danger.  1 
Thomp.  on  Negligence  (2d  Ed.)  {  1S9;  Cents- 
bow  V.  Portland  Ry.  Co.,  64  Or.  114,  124, 
102  Pac.  614,  135  Am.  St  Rep.  821;  Webb 
V.  Helnta,  62  Or.  444,  07  Pac  753.  In  dis- 
cussing s  similar  question  in  the  case  of 
Johnston  r.  (X  8.  L.  Co^  28  Or.  9^  at  page 


100,  31  Pac.  283,  at  page  286,  In  the  opinion. 
Justice  Moore  said:  "An  open,  visible  risk 
is  such  an  one  as  would  in  an  instant  appeal 
Co  the  senses  of  an  intelligent  person.  Wood, 
Bias.  A  Ser.  763.  It  Is  one  so  patent  that  It 
would  be  instantly  recognized  by  a  person 
familiar  with  the  business.  It  Is  a  risk 
about  which  there  can  be  no  dllference  of 
opinion  in  the  minds  of  intelllgait  persons 
accustomed  to  the  service  It  is  not  expect- 
ed that  the  servant  will  make  close  scrutiny 
into  all  the  details  of  the  instrumentalitleB 
with  which  he  deals.  His  employment  for- 
bids that  he  should  thus  spend  bis  time.  If 
the  rule  were  otherwise,  the  management  of 
a  great  railway  system  would  be  needlessly 
slow.  The  servant  Is  expected  to  observe 
such  objects  only,  in  the  absence  of  notice,  as 
would  in  an  instant  convince  him  of  their 
danger.  It  la  not  expected  of  a  switchman 
that  he  should  carefully  measure  the  dis- 
tance between  a  switdi  target  and  the  ralL** 
When  a  defense  of  contributory  negligence  Is 
claimed  as  a  ground  for  a  nonsuit,  as  In  this 
case,  it  must  appear  that  reasonable  m«i, 
acting  as  the  triers  of  the  fact  would  find, 
without  any  reasonable  likelihood  of  differing 
in  their  views,  either  that  the  plaintiff  knew 
and  appreciated  the  danger,  or  that  ordina- 
rily  prudent  men  under  ttie  same  dream- 
stances  would  readily  acquire  sudi  knowledge 
and  appreciation.  The  fact  that  the  plainCUf 
had  actual  or  constructive  knowledge  must 
appear  ^ther  directly  or  by  necessary  in- 
ference ftom  the  evidence  and  the  uniform 
experience  of  men,  before  the  court  can  or- 
der a  nonsuit  cm  this  ground ;  and  this  re- 
sult must  follow  after  the  evld^ce  has  re- 
ceived a  construction  most  favorable  to  the 
plaintiff.  Gentzkow  v.  Portland  Railway  Co., 
54  Or.  m,  126,  102  Pac.  614,  136  Am.  St 
Rep.  ^ 

The  plalntlfl  was  performing  a  service  for 
the  d^endant  in  going  after  the  loaded 
car.  The  engine  was  being  run  in  on  the 
spur  track  for  the  purpose  of  taking  out  a 
car  of  lumber  from  defendant's  mill;  there- 
fore plaintiff  was  rightfully  upon  the  prem- 
ises and  engaged  in  performing  bis  duty. 
He  had  a  right  to  expect  that  the  yard  was 
reasonably  free  from  snares  or  nnsem  and 
dangerous  traps,  so  that  a  ear  could  pass 
safely  over  ttie  track  in  accomplishing  tha 
purposes  for  which  the  spur  was  designed. 
The  evidence  is  to  the  purport  that  Breeee 
was  dlscdiarglng  his  duties  in  the  customary 
manner;  that,  while  he  had  switched  cars 
on  the  spur  before,  this  was  the  first  occa- 
sion that  he  had  bad  to  go  in  for  the  purpose 
of  taking  out  a  car,  as  he  did  on  the  day  of 
the  accident  He  states  that  he  knew  that 
the  pile  of  lumber  was  there,  but  that  ha 
had  not  noticed  its  proximity  to  the  track. 
It  does  not  appear  that  plaintiff  had  any 
reason  for  thinking  that  there  was  any  less 
danger  on  the  opposite  side  of  the  car  than 
there  was  on  the  Edde  upon  which  he  climbed. 
It  cannot  ba  Mid  a>  a  matter  ot  law  ttiafc 
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13ia  plalnttfl*  acttng  as  a  brakeman  In  switdb- 
Ing  a  car,  was  careless  In  ^mUng  or  rid- 
ing npcm  the  side  of  the  car  (Sou.  Kans.  Ry. 
Co.  T.  Wchaels,  57  Kan.  474,  46  Pac.  988), 
nor  mat  In  the  exercise  ot  ixrdinary  care  he 
dionld  have  noticed  the  nearness  the  pile 
of  Inmber  to  the  track  lAldi  curved  toward 
ttie  lomber,  nor  that  he  knew  of  and  ap- 
preciated tlie  danger^  and  was  thereftnre 
guilty  of  contributory  n^cllgence.  Tbeee 
questions  were  properly  for  the  determina- 
tion of  the  Jury  from  all  the  facts  and  dr- 
comstances  as  disclosed  by  the  erldenee  In 
the  ca8&  Johnston  t.  O.  8.  L.  By.  Oo-.  su- 
pra; Mlllen  T.  Fac  Bridge  Go.,  M  Or.  038, 
6B4,  9S  Pac  196;  Gal^  t.  Brown  ft  Uc- 
Cabe,  S3  Or.  696,  612, 101  Pac.  671.  The  Jury 
may  hare  r»Bonably  believed  Qiat  fhe  plain- 
tiff did  not  know  of  ttie  dangerous  locaticHi 
of  tike  lumber  before  the  accident,  and  ttiat 
on  account  of  his  duties,  and  his  podtlon 
when  dlmHng  up  the  side  of  the  car  with 
his  face  towards  flte  same,  and  arran^ng 
his  switch  keys,  he  did  not  see  that  die 
Inmber  was  so  near  Qie  falls  as  to  prevent 
Ms  pastfng  In  Oat  manner  until  it  was  too 
late  to  avert  the  danger,  and  that  plaintiff, 
as  an  ordinarily  prudent  man  acting  under 
sndi  drcnnutancei;  would  not  readily  know 
and  appreciate  the  danger.  1  Thonip.  on 
NegUgence  (2d  Bd.)  |  446;  Godskow  r.  Fort- 
land  By.  Oa,  sapra. 

There  was  no  error  in  submitting  the  case 
to  the  Jury.  The  Jndgmrat  of  the  Unrer 
court  will  therefore  be  affirmed. 


FIRST  NAT.  BANK  OF  ARVADA,  COLO., 

V.  BRADBURN  et  aL 
(Supreme  Court  of  Oregon.    April  8,  1913.) 

FBAVOULBItT  Ck>nTXTAHCBS  ({  9S*)— COHVKT- 
AKCB  BY  HUSBAIfp  TO  Win— VACAnOH. 

Where  a  wife,  baviog  Inherited  eert^ 
fundi  from  ber  father's  eatate.  Invested  the 
tame  with  others  in  certain  land,  but  the 
deed  by  mistake  of  the  scrivener  was  executed 
In  the  name  of  her  husband  and  the  three  oth- 
er co-owners,  and,  after  the  mistake  was' dis- 
covered, the  husband  executed  a  deed  to  the 
property  to  his  wife  to  correct  the  mistake, 
such  deed  was  not  fraudulent,  and  the  wife's 
interest  was  exempt  from  the  claims  of  the 
husband's  creditors,  under  Const  art  IB,  |  B, 
providing  that  the  property  of  a  married  wo- 
man shall  not  be  subject  to  the  debts  or  cou- 
tractfl  of  her  husband. 

_[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Gent  Dig.  ||  243-288;  Dec. 
IMg.  I  96.*] 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty; J.  W.  Hsmllton.  Judge. 

Suit  by  the  First  National  Bank  of  Arva- 
da,  Colo.,  against  Zella  H.  Bradburn  and  an- 
other. Judgment  for  defendants;  and  iflRin- 
tiff  appeals.  Affirmed. 

George  Jones  and  John  T.  Long,  both  of 
Boseburg,  for  appellant  W.  W.  Cardwell, 
of  Boseburg  (Cardwell  &  Watson,  of  Rose- 
burg,  on  the  brief),  for  respond^ta 


BEAN.  J.  The  facts  disclosed  by  tha 
record  are  as  fbUoira:  In  1906  defendant 
Gteorge  A.  Bradburn  gave  a  promlaeory^note 
to  one  H.  H.  Wlnch^  while  tbe  defoid- 
ants  WMe  resLdoits  of  the  state  <HC  Colorado. 
The  note  finally  passed  into  the  hands  of 
plalntUt,  a  cozporati<m  of  the  state  ot  Colo- 
rado. The  defendants  having  moved  to 
Douglas  county,  Or.,  the  plaintiff  Instituted 
an  action  on  the  note  against  George  A. 
Bradburn  in  that  county,  and  on  the  26th 
day  (rf  November,  1910,  obtained  a  Jndg- 
moit  against  blm  for  the  sum  of  $1*019^ 
and  costs.  Being  unable  to  collect  the  judg- 
ment upon  execntlon,  plaintiff  brings  this 
suit  to  set  aside  the  deed,  alleging  that  it 
was  fraudulently  executed,  without  consider- 
ation, and  for  the  purpose  of  d^raudlng 
plaintiff. 

Defendants  answered,  admitting  the  Judg- 
ment against  George  A.  Bradburn,  and  deny- 
ing the  aUegatlous  of  frand.  Th^  aver 
that  on  the  28th  day  of  February,  1910,  Zti- 
la  Bf.  Bradburn  purchased  an  undivided  one- 
fourth  Interest  in  the  Sheridan  and  Agee 
tract  for  the  som  of  97,800.  and  that  at  the 
time  the  purchase  was  made,  by  a  mistake 
of  the  scrivener  who  prepared  the  deed, 
and  without  the  knowledge  or  consent  of  de- 
fendant Zella  M.  Bradburn,  the  deed  was 
made  In  the  name  of  George  A.  Bradburn. 
On  the  16tb  day  of  April.  1910,  after  the 
mistake  was  discovered,  George  A.  Bradburn 
executed  a  deed  to  the  property  to  Zella  M. 
Bradburn,  his  wife,  to  correct  the  mistake. 
Article  15,  |  B,  of  the  O>uetltution,  provides 
that  the  property  and  pecuniary  rights  of 
every  married  woman  at  the  time  of  mar- 
riage, or  afterwards  acquired  by  gift,  devise, 
or  Inheritance,  shall  not  be  subject  to  the 
debts  or  contracts  of  her  husband.  Section 
7014.  L.  O.  L.  (Act  of  1878),  makes  provi- 
sions of  a  like  effect 

In  Gladstone  Lumber  Co.  v.  Kelly  et  nx., 
129  Pac.  763,  It  was  held  that  where  a  hus- 
band purchased  property  with  his  wife's 
money,  taking  title  In  himself  contrary  to 
her  Instructions,  the  property  could  not  be 
subjected  to  his  debts  In  a  suit  to  set  aside 
a  conveyance  from  the  husband  to  the  wife. 
Upon  the  hearing,  for  a  prima  fade  case 
plaintiff  introduced  the  Judgment  roll  in  the 
case  of  Bank  v.  George  A.  Bradburn.  and 
also  the  deed  made  by  defendant  George  A. 
Bradburn  to  his  wife,  Zella  Bf.  Bradburn. 

The  evidence  of  defendant  Zella  M.  Brad- 
burn. and  that  of  her  husband,  together 
with  that  of  her  brother-in-law,  Mr.  L.  B. 
Wallace,  and  her  mother,  Mrs.  S.  B.  Collier, 
showed  the  transaction  as  follows:  After 
the  defendants  were  married  In  the  state 
of  Colorado,  Mrs.  Bradburn  Inherited  a  con- 
siderable sum  of  money  from  her  father's  es- 
tate. This  she  Invested,  together  with  funds 
belonging  to  her  mother.  In  land  In  that 
state.    Soon  after  the  defendants  came  to 
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Oregon,  the  land  In  Colorado,  upon  wblch 
there  was  a  small  Indebtedness,  was  sold 
for  f 19,000;  Mrs.  Bradborn  recelvlns  f7,* 
500  as  a  part  of  her  share.  This  was  abont 
the  tine  of  the  pnrdiase  of  the  Sheridan 
and  Agee  land.  This  tract  was  bonght  by 
Mrs.  Bradburn,  In  company  with  three  oth- 
ers, for  the  sam  of  $30,000,  she  buying  a 
one-fourth  Interest  therein  and  paying  there- 
for 96,000  out  of  the  money  received  from 
the  property  sold  in  Colorado;  her  portion 
of  the  remaining  Indebtedness  being  |2,500. 
The  deed  was  executed  to  George  A.  Brad- 
bum  and  the  three  other  parties.  It  ap> 
pears  that  abont  Uiat  time  Mra  Bradburn 
purchased  other  tracts  with  the  money  be- 
longing to  her.  No  testimony  was  Introduc- 
ed by  plaintiff  In  rebuttaL  The  testimony 
of  the  Bradbuma  and  their  witnesses,  which 
appears  reuBonable  and  fair,  stands  uncon- 
tradicted. 

The  Tltal  question  in  the  ease  b  whether 
OT  not  Uie  vrtfpextf  In  question  was  owned 
by  Urs.  Bradburn  In  her  own  right  If  so, 
she  bad  a  perfect  rl^t  to  take  a  conreyance 
thereof  to  horadf.  The  facts  dolled  by 
the  defendants  and  thdr  witnesses,  which 
occurred  In  tlie  state  of  Golomdo  where  the 
plalntift  is,  If  not  true,  were  auso^tible  of 
being  dlaproTed.  The  testlmoi^  of  Mrs. 
Bradburn  and  her  witnesses  Is  clear  and  oon- 
Tlndng  to  the  ^ect  tiiat  the  property  In 
question  in  this  suit  bdonged  to  Mra  Brad- 
bum  in  her  own  ri^t;  that  the  deed  in  con- 
troversy was  not  ftauduloitly  obtained;  that 
she  originally  inherited  money  from  her  fa- 
ther which  slu  Invested  and  Increased  In 
amount,  and  wltti  wUdi  she  purchased  the 
property  In  question,  as  well  as  other  valua- 
ble tracts  ot  land  In  that  county ;  and  that, 
while  her  husband  assisted  her  In  the  ^nan- 
agement  of  the  bnalness  pertaining  to  her 
property,  he  had  no  real  interest  in  the 
same. 

The  decree  of  the  lower  court  will  diere- 
fore  be  affirmed. 


CHBOfOWETB  v.  SPENCEB  et  aL 

(Sapreme  Court  of  Oregon.   April  1,  1913.) 

Mechaitics*  Likns  (I  231*)— PBOPEarr  Sttb- 
jEOT— Land. 

L.  O.  U  S  7410,  prorides  that  every  me- 
chanic or  person  fnrnishiag  material  in  the 
constroction  of  a  building  shall  have  a  lien 
thereon.  Section  7417  provides  that  the  land 
Qpon  which  any  bnilding  shall  be  conatmcted, 
together  with  the  convenient  space  abont  the 
same,  or  so  much  as  may  be  required  for  the 
convenient  use  and  occupation  thereof,  shall 
be  Bubject  to  the  liena  created  by  this  act,  if, 
when  Uie  work  ia  commenced,  the  land  belongs 
to  the  person  who  caused  the  building  to  be 
constructed,  bat,  if  he  owna  leas  tban  a  fee, 
then  only  Us  interest  therein  shall  be  subject 
to  a  lien.  Section  7419  provides  that  every 
building  constructed  upon  any  land  with  the 
knowledge  of  the  owner  shall  be  held  to  have 
been  conttmcted  at  his  instance,  and  his  in- 


terest shall  be  anbject  to  any  mechanic's  lien, 
unless  he  shall,  within  three  days  after  having 
obtained  knowledge  of  the  conatroctionT  give 
notice  that  he  wiD  not  be  responsible  for  the 
same.  HeJd.  that  as  section  7419  did  not 
change  the  Hen  given  by  section  7417,  and  the 
lien  upon  the  land  was  a  mere  inefduit  to  the 
lien  upon  the  bnilding,  and  (Or  the  convenient 
use  and  occupation  thereof,  a  medianlc  takes 
no  lien  upon  land  owned  by  one  who  did  not 
cause  the  building  to  be  erected,  evw  though 
the  owner  did  not  give  the  regnired  notice, 
where  the  building  was  destn^ed  before  com- 
pletion. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  S  418;  Dee.  Dig.  |  231.*] 

Appeal  from  Circuit  Courts  Marlon  Coun- 
ty; Wm.  OaUoway,  Judge. 

Action  by  A.  E.  Chenoweth  against  F.  W. 
Spencer,  1.  W.  Meredith,  and  others.  From 
a  Judgment  for  plaintiff,  defendant  Meredith 
appeals.    Berersed,  and  cause  dismissed. 

Defendant  Meredith,  being  the  owner  of 
lota  1,  8.  and  4,  block  3,  Depot  addition  to 
the  dty  of  Salon,  on  June  14,  1910,  entered 
into  a  contract  with  Emig  and  Yates,  by 
which  he  sold  to  them  the  said  lots  for  the 
price  of  $4,800,  to  be  paid  to  tostallments. 
Upon  said  lots  there  were  situated  a  bulld- 
Ing  and  certeln  machinery.  By  the  terms 
of  said  contract  the  purchasers  were  to 
have  possession,  and  were  to  keep  the  build- 
ing and  machinery  insured  for  the-  benefit 
of  Meredith.  The  purchasers  paid  upon  the 
said  purcliase  price  ¥250  at  the  date  of  the 
purchase,  $1,100  on  August  1,  1910,  and  $1«- 
500  on  August  17,  1910.  On  or  about  the 
1st  day  of  July,  1910.  the  building  and  ma- 
chinery were  destroyed  by  fire.  Thereafter, 
during  the  year  1911,  c^teln  buildings  were 
erected  on  said  lots,  and  on  lot  2  of  said 
block,  said  lot  2  being  owned  by  Voget,  by 
the  Perfection  Sewing  Cabinet  Company,  a 
corporation,  oiganlzed  by  Emlg  and  Yates 
and  successors  to  them  in  the  right  to  the 
possession  of  said  lote  1,  3,  and  4;  and  It 
is  for  material  furnished  by  the  plaintiff  and 
the  defendants  Spencer  and  Hansen,  respec- 
tively, for  which  materialmen's  liens  are 
claimed,  and  are  her^  sought  to  be  fore- 
closed. The  plaintiff  on  June  24,  1911,  filed 
a  notice  of  lien  under  the  statute  with  the 
clerk  of  Marlon  county,  Or.,  settli^  forth 
a  statement  of  his  demand  and  of  a  lien 
upon  the  said  building  and  lots  In  the  sum 
of  $77.60.  Tbei-eafter,  prior  to  the  comple- 
tion of  the  said  building,  and  prior  to  the 
commencement  of  this  case,  said  building 
was  destroyed  by  fire,  and  plaintiff  brings 
tills  suit  to  esteblish  and  foreclose  his  lien 
against  said  lots  1,  3,  and  4.  Defendant  F. 
\V.  Si)encer  answered,  setting  up  a  lien  In 
the  sum  of  $209,  notice  of  which  was  filed 
on  June  17th.  Defendant  Otto  Hansen  In 
his  answer  set  up  a  lien  In  the  sum  of  $240.- 
76.  having  filed  his  notice  of  claim  July 
6th.  Defendant  Meredith  answered,  denying 
the  allegations  of  the  complatot;  and  alleg- 
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lug  bis  ownership  of  lota  1,  8,  .aod  4,  bis 
contract  of  sale  thereof  to  Bmlg  and  Yates, 
tbB  destmction  of  the  IralUing  an.  the  proxh 
ert7  after  be  sold  the  aame^  and  that  the 
Han  do  not  extend  to  the  lota;  the  build- 
ings which  were  the  baals  of  the  Uena  bar- 
Ing  been  destroyed.  Tb9  constmctlon  of  the 
buildings  was  commenoed  abont  January, 
1811,  bnt  tbey  were  not  completed,  having 
been  destroyed  by  fire  on  tibe  12th  day  of 
Av«nst,  1911.  This  suit  was  commenced  on 
Aognst  19, 1911.  XJvm  the  trial  ot  the  case 
In  the  circuit  conrt»  flimiwgw  and  decree  were 
made  and  i«daod  In  taror  of  plaintiff, 
Spencer,  and  Hanan,  aa  prayed  for,  and 
Meredith  a^^eala. 

Geo.  O.  Bingham,  of  Salem,  for  appellant 
W.  C.  Wlnslow  and  J.  D.  Turner,  both  of 
Salem  (Carson  &  Brown,  oi  Salem,  on  the 
brief),  for  respondents. 

EAEIN,  J.  (after  statli^  the  facts  as 
above).  The  principal  question  raised  by  this 
appeal  is  whether  the  lien  of  mechanics  and 
materialmen  for  material  and  labor  furnish- 
ed in  the  construction  of  the  building  exists 
npon  the  lot  after  the  destmction  of  the 
building  by  fire;  the  owner  of  the  building 
being  in  possession  of  the  lots  under  a  con- 
tract of  purchase,  the  title  remaining  in 
the  vendor,  and  a  large  part  of  the  purchase 
price  of  the  lots  being  unpaid.  We  must 
look,  flist,  to  the  terms  of  our  statute  as  to 
bow  and  when  the  lien  will  also  include  the 
land.  Section  7416,  L.  O.  Ll,  provides: 
"Every  mechanic   •   •   *  and  other  person 

*  •  •  furnishing  material  •  •  •  in 
the  construction    •    •    •  of  any  bnUdlng 

*  •  •  shall  have  a  lien  upon  the  same 
(the  building)  for  the  work  or  labor  done 

*  *  *  or  material  furnished  at  the  in- 
stance of  the  owner  of  the  building  *  *  *; 
and  every  contractor  •  •  *  shall  be  held 
to  be  the  agent  of  the  owner  (of  the  build- 
ing) for  the  purposes  of  this  act"  Section 
7417,  L.  O.  L.,  provides:  "The  land  upon 
which  any  building  «  •  •  shall  be  con- 
structed, together  with  a  convenient  space 
about  the  same,  or  so  much  as  may  be  re- 
quired for  the  convenient  use  and  occupa- 
tion thereof  •  •  *  shall  also  be  subject 
to  the  liens  created  by  this  act,  If,  at  the 
time  the  work  was  commenced  •  •  •  the 
said  land  belonged  to  the  person  who  caused 
said  building    *    *    *  to  be  constructed; 

*  *  *  but,  If  such  person  </wned  less  than 
a  ffee  simple  estate  In  such  land,  then  only 
hfs  Interest  thweln  shall  be  subject  to  such 
lien,"  etc.  By  these  two  sections  It  la  plain 
the  intendment  Is  that  the  lien  shall  extend 
only  to  the  building  erected  or  repaired  and 
to  the  land  npon  which  it  Is  situated  and  a 
convenient  space  abont  the  same  to  the  «• 
tent  of  the'  interest  therein  of  the  person 
who  caused  the  building  to  be  constructed. 
Howevw,  section  7419,  L.  (X  L.,  which  waa 
a  part  ot  the  same  ac^  nam^,  a  part  ot 
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the  act  of  1885,  provides:   "Bvery  bnCdlng 

*  *  *  constructed  mxm  vay  lands  with 
the  knowledge  (tf  the  owner  [ef  the  lands] 

*  *  *  shall  be  held  to  have  been  eon- 
stracted  at  the  instance  of  such  owner  lof 
the  land];   •   *   •  and  the  interest  owned 

*  *  *  shall  be  subject  to  any  lien  filed  In 
accordance  with  t3ie  provislona  (tf  tbig  act, 
unless  sn<!h  owne^  [of  the  land]  •  •  • 
shall,  within  three  days  after  he  shall  have 
obtained  knowledge  of  the  construction 

*  *  *  give  notice  that  he  wUl  not  be  re- 
sponsible for  the  aam^  by  posting,"  eta  Tba 
plain  purpose  of  this  section  la  to  make 
the  intraeat  of  the  ownw  of  the  land  anb- 
Ject  to  tlie  lien,  as  provided  In  section  7417, 
supra,  onieaa  the  notice  provided  for  Is  glv< 
en,  but  not  to  Impose  upon  him  all  the  lia- 
bilities (tf  the  person  ^o  caused  the  build- 
ing to  be  constructed.  It  does  not  modify 
nor  in  any  manner  affect  the  extent  or  char- 
acter of  the  lien  npon  the  land  as  provided 
by  section  7417,  supra.  That  is  an  Inddent 
to  the  Hen  on  the  building  for  the  convenient 
use  and  occupation  thereof. 

There  to  some  apparent  conflict  in  the  an- 
thorltles  as  to  whether  the  lien  attaches  to 
the  land  at  all  events.  In  Wlgton  ft  Brooks* 
Appeal,  28  Pa.  161,  Schukraft  et  at  v.  Ruck 
et  al.,  6  Daly  (N.  Y.)  1,  Wood  ft  Go.  v.  Wil- 
mington Conference  Academy,  1  Marvel  (Del.) 
416,  41  Atl.  88,  and  Humboldt  Lbr.  MUl  Go. 
V.  Crisp,  146  Cal.  686,  81  Pac  80,  106  Am. 
St  Rep.  75,  2  Ann.  Cas.  811,  the  Uen  In- 
cludes the  land  only  as  an  Incident  to  the 
Uen  on  the  building,  and,  when  the  building 
is  destroyed  by  Are  or  other  accident,  the 
Uen  ceases.  In  other  states,  such  as  lUinois, 
Indiana,  Massachusetts,  Minnesota,  Missis- 
sippi, and  Texas,  It  Is  hdd  that  the  Hen  at- 
taches to  the  land  originally,  and  not  alone 
as  an  Incident  to  the  lien  on  the  building. 
By  an  examination  of  the  decisions  in  the 
states  mentioned  and  the  statutes  thereof,  it 
is  disclosed  that  the  apparent  conflict  in 
the  decisions  depends  entirely  upon  the  dif- 
ference in  statutes.  In  Pennsylvania  and 
California  the  statutes  are  identical  with 
the  Oregon  statute,  while  In  Mississippi  the 
"lien  shall  extend  to  and  cover  the  oitlre 
lot  of  the  land,"  etc  In  Minnesota  the  lira 
is  upon  the  building  and  upon  the  Interest 
of  the  owner  of  the  building  in  the  land 
on  which  it  is  situated.  In  Illinois  the  stat- 
ute provides:  "Shall  have  a  lien  npon  the 
whole  of  such  lot  *  *  *  shall  extend  to 
the  estate  of  the  owner  of  the  building 
(where  he  is  the  owner  of  the  lot)."  In 
Texas  the  Uen  is  on  the  building  and  on 
the  lot  necessarily  covered  thereby.  It  ap- 
pears In  most  of  those  statutes  that  the 
Uen  is  on  the  bnUdIng  and  ground  only  to 
the  extent  of  the  Interest  of  the  person  con- 
structing the  building,  whUe  in  a  case  such 
as  the  one  Involved  here  the  theory  of  the 
lioi  against  the  lot  is  that  tiie  lot  gets  the 
benefit  of  the  «q>endltnr&   It,  howevw,  the 
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lien  attaches  to  the  lot  ot  a  stranger  to  the 
contract  for  the  building,  and  the  building 
is  destroyed,. the  lot  owner  would  get  noth- 
ing. He  was  not  a  party  to  nor  a  beneficiary 
of  the  Improrement,  yet  his  lot  would  be 
sold  to  pay  a  large  debt  not  Incurred  for 
anything  that  was  ever  to  come  to  him  or 
by  which  he  was  to  benefit,  which  would  be 
Inequitable,  a  resnlt  not  contemplated 
by  onr  lien  law,  and  a  condition  not  coming 
within  its  terms.  Meredith  holds  the  title 
to  these  lots,  but  had  no  part  or  interest  in 
the  construction  of  the  building  by  contract 
or  otherwise.  The  lienors  may  have  a  right 
to  be  subrogated  to  the  rights  of  Einig  and 
Tates  or  of  the  Perfection  Sewing  Cabinet 
Company  in  the  lots,  but  there  is  no  theory 
upon  which  Meredith  should  be  held  liable 
for  the  debt  of  the  Perfection  Sewing  Cabi- 
net Company  wh^  he  has  received  no  part 
of  the  consideration,  and  Is  not  a  party  to 
the  debt  by  contract  Such  liability  was  not 
contemplated  by  the  statutes  of  Minnesota, 
Illinois,  and  other  states  In  which  it  Is  tteld 
tliat  the  lot  Is  subject  to  the  lien,  even  if  the 
building  be  destroyed,  as  In  those  states  the 
lien  extends  only  to  the  lot  to  the  extent  of 
the  Interest  of  the  owner  of  the  building,  and 
they  do  not  contemplate  such  a  case  as  the 
l^resent  on^  but  only  a  lien  on  the  lot  of 
the  person  constructing  the  building  and  on 
the  intraest  he  may  have  In  the  lot  at  the 
time  <^  making  the  contract  But  the  title 
of  Meredith  to  the  land,  who  woa  a  stranger 
to  tba  contract  for  the  buUdioib  la  not  In- 
volved. Illlnola  Beviaed  Stat  1911,  I  Ifi, 
1477.  In  Minnesota  the  laborer  baa  a  Uai 
upon  tbB  building  and  on  the  right,  titles 
and  Interest  of  the  owner  thereof  in  the  land 
upon  which  the  same  la  altoated,  and  tbaee- 
ton,  under  the  decisions  in  that  state,  the 
lien  does  not  extend  to  the  Intwest  ct  a 
stranger  to  the  contract  who  may  own  the 
fea  The  holding  in  Uioae  states  would  not 
make  the  Interest  of  Meredith  in  these  lots 
liable  to  the  Uol  The  case  of  Hnmboldt 
Lbr.  Co.  T.  CrlsA  snpra,  waa  a  case  like  the 
one  befrae  na.  The  oilifomia  statute  pro- 
viding for  the  lien  on  tba  building  also  pro- 
vides:  "The  land  upon  which  any  building 

*  *  *  is  constructed,  together  with  a  cou- 
r^ent  space  about  the  same  *  *  ,*  is 
also  subject  to  the  lien."  And  it  is  held: 
"If  there  is  no  buildli^  it  will  be  impossible 
for  the  court  to  determine  that  any  land 
'may  be  required  for  its  convenlrat  use.* 

*  *  *  In  these  iffovislons  [referring  to 
the  statute]  we  see  an  intention  of  the  Leg- 
islature to  make  the  lien  on  the  building  the 
principal  thing,  and  the  Hen  on  the  land  on 
which  It  is  situated  an  Indd^t  of  the  com- 
pletion of  the  building,  and  that  when  the 
building  is  destroyed  before  completion,  there 
can  be  no  lien  against  the  land  on  which  It 
was  being  created.  *  •  • "  There  is  a 
note  to  this  case  In  2  Ann.  Ga.a.  811,  which 


makes  the  distinction  between  the  doctrine 
of  this  cade  and  that  of  the  Illinois,  Indi- 
ana, and  other  like  cases.  We  think  the 
reasoning  in  the'  California  case  dted  is 
sound,  that  it  is  applicable  to  the  Oregon 
]lea  statute,  and  that  it  should  control  in  the 
case  t)efore  as. 
The  decree  will  be  revened,  and  the  suit 


DBVBOB  T.  PORTLANP  BX^  UGBT  ft 

POWER  ca 

(Supreme  Court  ot  Oregon.  1.  lAlS.) 

1.  Cabbibbs  (I  81S*)— Cabbugb  ov  Pashen- 

QBBS. 

In  view  of  Const,  art  7.  1  8,  as  amended 
fai  1910  (see  Laws  1911,  p.  7),  providing  that 
□0  fact  tried  by  a  jury  shall  be  re-examined 
in  any  court  umess  the  court  can  affirmatively 
say  ULere  is  no  evidence  to  sapport  the  verdict 
evidence  held,  in  an  action  agidnst  a  street  rail- 
way company  for  wnmgfnl  death  of  a  passen- 
ger, sufficient  to  support  the  verdict 

[Ed.  Note^For  other  easeiL  see  CarrierSf 
Cent  Dig.  il  1270^  1807-1104;  De&  Dig.  1 

2.  Tbui,  (I  142*)— Questions  fob  Jubt. 

Where  m6re  than  one  Inference  may  be 
legitimately  drawn  from  the  evidence,  one  far 
vorable  and  the  other  nnfavorsble  to  the  de> 
fendant  there  is  a  question  for  the  Jniy. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
IM^.  S  837;  Dec.  Dig.  1 142.*] 

8,  Oabbibbb  (I  820*)--<3abbuoi  ov  PASBBir- 

GBBa— Qmsnoiie  vou  Jubt. 

In  view  of  II.  O.  U  I  868,  snbd.  2,  pro- 
viding that  on  all  proper  oocasiom  the  joiy 
shall  be  instructed  that  they  are  not  bound  to 
find  'their  rerdict  in  accordaibce  with  the 
greater  numtwr  oi  witnesses,  efidoice  in  an 
action  against  a  street  railway  company  for 
the  wrongful  death  of  a  passenger  Md  to  pre- 
sent a  qnestion  for  the  jary. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  1U8L  1126.  1149,  1158,  U60, 

U67, 11^,  1X90,  m?.  issKt.  liu,  ma,  isis- 

1825;  Dec.  Dig.  |  wS.*} 

4.  Tbui.  (i  256*)— Instbuctions— BxQinR. 

In  an  action  against  a  street  railway  com- 
pany for  the  wrongful  death  of  a  passenger, 
where  the  court,  at  request  of  defendant,  in- 
structed the  jnry  not  to  find  for  plaintiff  unless 
the  aeddent  happened  as  alleged  in  the  com- 
plaint, that  instruction  is  sufficient  in  the  ab- 
sence of  a  request  for  a  more  spedfic  instruc- 
tion. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  S{  628-641:  Dec  Dig.  |  266.*] 

5.  Cabbibbs  (|  287*)— Cabbiaoe  or  Pasbbk- 

OEBS— Who  abb  PASSENaEBS. 

While  the  relation  between  carrier  and 
passenger  can  only  be  created  by  contract  ex- 
press or  implied,  one  may  become  a  passenger 
by  boarding  a  street  car  at  a  point  other  than 
at  a  regular  stopping  place,  where  it  was  cus- 
tomary for  persons  to  board  the  car  at  that 
point  when  it  came  to  a  fnU  stop,  and  the 
servants  In  charge  of  the  car  are  bound  to  ex- 
ercise care  in  protecting  one  so  Iwarding  the 
car. 

lEd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1154-1169,  U61-1166;  Dec  Dig. 
{  287.*]  •    •  • 

6.  TbIAL    (I  280*)- IWSTBUOnoWe— INBTBUO- 
TI0N8  COVEBBD  BT  THOSE  QlVXIf. 

In  nn  action  aicainst  a  street  car  com- 
pany for  the  wrongful  death  of  a  passenger. 
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where  the  court  charged  that  the  particular 
n^igenee  averred  waa  that,  while  the  car  up- 
on iweh  the  decedent  deaired  to  embark  wai 
standing  itiU,  he  attempted  to  board  it,  and 
waa  in  the  act  of  aettlnK  on  the  car,  when  it 
.anddenly  started,  throwing  him  to  the  ground 
and  caurine  bli  deatl^  and  that  there  could  be 
no  verdict  in  favor  of  plaintiff  unlesi  the  acci- 
dent happened  in  the  manner  alleged,  the  re- 
fuel of  an  instntction  to  find  for  defendant, 
nnleas  deceased  was  Ulled  bv  reason  of  the 
particular  WMdlgaice  diarged  in  the  complaint, 
was  proper,  Mong  eovwea  hy  the  instrnctlim 
i^ven. 

[Ed.  Note.— For  other  caeeB,  see  Trtal,  Cent 
Dig.  K  661-669;  Dec.  Dig.  S  m*] 

Aroeal  from  dnmtt  Court,  Multnomah 
Oonnty;  WUIlam  N.  Gatens,  Jodgow 

Action  b7  Louise  Devroe^  as  admlnlstra- 
triz  of  dement  Devro^  deceased,  against  Qie 
Portland  Railway,  Light  &  Power  Company. 
From  a  Ju^moit  for  plaintiff,  defendant  ap- 
peals. Afflrmed. 

This  Is  an  action  for  personal  Injuries. 
The  Jury  returned  a  verdict  In  favor  of  plain* 
tiff.  From  a  Judgment  therecm,  defendant 
appeals. 

Chi  the  afternoon  of  December  9,  1910, 
plaintlfTs  Intestate,  Clement  Devroe,  met  his 
death  by  being  crushed  under  the  wheels  of 
the  trailer  of  a  St  Johns  electric  train 
operated  hy  defendant  The  accld^t  occur- 
red at  a  XKrint  betwem  Beech  and  Falling 
streets,  on  Union  avenue,  in  the  dty  of  Port- 
land. The  plalntUTs  complaint  charged,  as 
the  cause  ot  the  accident:  That  defmdantfB 
train,  consisting  of  two  of  Its  street  cars, 
was  proceeding  In  a  sonthwly  direction  up- 
on the  westerly  track  on  Union  avenue,  and 
came  to  a  stt^  between  BeetA  and  Falling 
streets.  There  Clement  Devroe  offered  him- 
self as  a  pasB^ger,  and  while  in  tiie  act  ttf 
"stepping  and  dravring  himself  Into  said  car, 
and  had  taken  hold  of  the  handhold  upon 
said  car,  tiw  defendant,  its  agents,  servants, 
and  emph^te,  in  a  careless  and  n^ligent 
manner,  and  without  giving  any  care  at- 
tention as  to  whether  said  Clemoit  Devroe 
would  be  Injured  therAy  or  not,  suddenly, 
and  without  any  warning  to  the  said  de- 
ceased, started  said  train  with  a  Jerk  and 
with  such  force  that  said  deceased  was  there- 
by thrown  off  his  feet,  and  thrown  and 
caused  to  fall  between  tiie  first  and  second 
cars  of  said  train.  In  such  a  manner  that  the 
last  car  of  said  train  stnu^  said  deceased 
and  dragged  him  under  said  car,  the  whe^ 
thereof  cutting,  mangling,  tearing,  and  lac- 
erating said  deceased,  and  causing  and  per- 
mitting the  wheels  of  said  car  to  run  upon 
and  over  said  deceased,  thereby  injnrli^  him 
so  severely  that  he  died  immediately.  That 
said  dtfendanfs  said  employ^  then  and 
there  knew,  or,  In  the  exercise  of  reasonable 
care,  ought  ^  have  known,  that  said  de- 
ceased was  attempting  to  board  said  car 
when  the  said  train  was  so  started  as  afore- 
said; and  said  deceased  was  so  thrown  under 


the  wheels  of  said  car  and  Injured  and  kill- 
ed as  aforesaid  without  any  carelessness  or 
negl^ence  on  his  part,  and  solely  *  *  * 
on  account  of  the  negligence  and  carelessness 
of  the  defendant.  Its  agmts,  servants,  and 
employes." 

Defendant  answered,  and  pleaded,  am(mg 
other  things,  that  at  the  time  of  the  accident, 
and  while  the  cars  were  in  motion  and  pro- 
ceeding at  too  fiist  a  speed  to  permit  one  to 
board  the  same  In  safety,  the  decedent  care- 
lessly, recklessly,  and  negligently,  and  with- 
out exercising  proper  care  or  precaution  for 
his  own  safety,  attemttted  to  board  or  swing 
upon  the  rear  platform  of  the  head  motor 
car,  and  while  so  doing  missed  his  footing, 
fell  betw^n  the  care,  and  was  killed ;  that  at 
the  time  of  the  accident  the  decedent  well 
knew,  and  In  the  exercise  of  ordinary  and 
reasonable  care  should  have  known,  that  the 
cars  were  in  motion  and  moving  at  too  fast 
a  speed  to  permit  him  to  board  the  same  in 
safety,  but  nevertheless  he  recklessly,  net^- 
gently,  and  carelessly  attonpted  to  board 
the  car  while  In  motion,  by  reason  whereof 
he  was  killed. 

At  the  trial  the  foUowIng  tacts  appeared: 
Defendant's  railway  track,  on  which  the  ac- 
cident happened,  was  one  on  which  Wood- 
lawn,  St  Johns,  and  Alberta  trains  were 
operated.  The  decedent  bad  boarded  a 
Woodlawn  car  bound  for  Portland.  Before 
the  accident,  and  about  midway  betweot 
Beedi  and  Falling  streets,  tills  car  switched 
to  the  east  tracfe  on  Union  avenue  In  order 
to  let  a  following  St  Johns  train  go  t^.  The 
decedoit  got  off  from  the  Woodlawn  car 
while  It  was  switching  and  nnderto(ft  to 
board  the  St  Johns  train.  The  blot^  In 
which  the  acddent  occurred  is  about  400  feet 
In  length.  The  St  Johns  train  Is  a  through 
train;  that  1^  it  does  not  8t«p  to  pl<A  up 
passengers  at  all  points,  hut  It  does  stop  to 
1^  persons  off  at  any  rtreet,  as  the  evidence 
shows,  A  throngb  car  always  stoiw  at  Inters 
sectlng  traAs,  and  often  at  the  swltdi  be- 
tweoi  Beech  and  Failing  streets,  at  whldi 
p(dnts  it  Is  customary  to  take  on  passengers. 
It  is  necessary  for  the  local  cars  to  switch 
at  certain  pcdnts  in  order  to  permit  the 
through  can  to  pass,  as  the  latter  have  the 
right  of  way. 

The  Cfmtroversy  Is  whethw  or  not  the  St 
Johns  train  was  in  motion  when  the  decedoit 
undertook  to  board  it  Defendant  contends 
that  the  St  Johns  train  did  not  stop  at  the 
switch,  and  the  plaintiff  asserts  that  it  did 
on  this  occasion,  as  it  very  frequently  stop- 
ped there  to  take  on  passengers  while  the 
other  cars  were  switching  out  of  Its  way. 

The  testimony  on  behalf  of  plaintiff  upon 
this  point  was  confined  to  two  witnesses. 
Thomas  Lltzer,  who  was  in  the  railway  mail 
service,  and  who  resided  In  Portland  at  the 
time  of  the  acdd^t,  deposed  In  substance 
that  the  de(»dait,  Clement  Devroe,  got  «i  a 
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Woodla-wn  car  upon  wbldk  be  was  riding, 
at  Staaver  street,  nortb  of  wlwre  Uie  accident 
occurred ;  tbat  after  Mr.  Devroe  got  rai  the 
car,  tbe  SL  Jobns  car  was  close  behind  them, 
and  that  wboi  they  passed  Failing  street  It 
was  rl^t  at  their  heels;  that  from  there  on 
ther  left  the  St  Johns  ear  Just  a  lltle  ways 
behind,  and  crossed  the  switch  betweoi  Fall< 
hkg  and  Beech  streets;  that  about  the  time 
the  ccmdnctor  threw  the  trolley  over  to 
switch  the  car  back  over  the  east  track,  the 
St.  Johns  car  caag^t  np  with  them  and  was 
standing  dead  still,  waiting  for  the  Wood- 
lawn  car  to  switch  oht  of  the  way;  that 
when  they  started  to  switch  back  Dev- 
roe passed  out  of  the  front  door  as  the  car 
was  halfway  over  the  "cross-over";  that  the 
Woodlawn  car  backed  north  onto  "the  east 
track  halfway  psst  the  rear  car  of  the  St 
Johns  train,  and  stopped  opposite  to  It,  so 
that  his  (litzer's)  position  was  about  the 
middle  of  the  St  Johns  rear  car,  facing  the 
same;  that,  when  tbe  Woodlawn  car  stop- 
ped, the  St  Johiis  car  was  still  standing,  and 
tbat  it  must  have  stopped  at  least  tnree  or 
four  seconds;  that  It  started  with  repeated 
little  sharp  starts. 

W.  G.  Holcomb,  a  salesman,  of  Portland, 
who  was  called  by  plaintiff,  testified  to  the 
effect  that  tbe  St  Johns  train  stopped  at 
Failing  street;  that  he  got  on  the  front  plat- 
form of  the  rear  car  and  stood  there  as  the 
train  Billed  out:  that  it  ran  for  some  dis- 
tance and  came  to  another  stop  of  possibly 
two  seconds;  that  as  he  stood  there  he  notic- 
ed a  man  come  out  from  the  curbstone  and 
take  hold  of  the  rear  liandle  bar  of  the 
motor  car  as  it  started,  about  8  or  9  feet 
from  where  he  was  standing;  tbat  the  man 
got  one  foot  on  the  st^,  and  iiis  left  hand 
hold  of  the  rear  handle  bar;  tliat  just  as  be 
did  so,  the  car  started  up  suddenly,  and  his 
foot  slipped  off;  that  be  bung  there  for  a 
minute,  and  dropped  off  under  the  tmclis  of 
the  rear  car;  that  the  conductor  of  the  rear 
car  was  standing  at  the  front  end  until 
after  the  accident  happened,  and  that  just 
as  the  man  dropped  under  the  car  be  reached 
np  for  the  bell  cord.  To  tbe  following  ques- 
tions Holomb  replied  thus:  "Q.  Would  you 
say  whether  or  not  he  was  looking  at  you  at 
the  time  he  attempted  to  get  on?  A.  I  would 
say  be  did.  Q.  Was  he  In  a  position  where  he 
could  see  him?  A.  Yes,  sir.  Q.  What  would 
you  say  as  to  whether  or  not  be  was  looking 
at  the  man  when  the  man  came  up  and  took 
bold  of  tbe  car?  I  ahonld  say  be  was 
looking  at  him.** 

G.  W.  Dodge,  motorman  on  tbe  St  Jobns 
train,  witness  tor  defradant,  testUied  in  sub- 
stance as  follows:  That  th^  made  thtir 
last  stop  of  half  a  second  at  Fallbig  street; 
that  they  did  not  pick  np  passengers,  unless 
ttiey  happened  to  get  on  where  the  car  made 
st(vs;  that  In  cnning  Into  town,  he  made  It 
a  role  to  uiy  about  a  blo£k  behind  tbe  other 
car ;  tbat  tbe  Woodlawn  car,  at  tbe  time  he 


stopped,  was  200  feet  ahead  of  him,  which 
would  place  it  at  the  switch;  that,  while 
they  were  unloading  passengers,  tbe  Wood- 
lawn car  was  crossing  over  to  tbe  other 
tra<±,  so  tiiat  they  could  go  ahead;  that  by 
tb»  ttme  they  got  fairly  started  the  Wood- 
lawn car  had  crossed  over  to  the  other  track, 
and  that  it  was  not  necessary  for  him  to 
make  a  stop  at  that  point;  tbat  his  q;>eed 
kept  increasing  to  10  miles  an  hour,  he 
Judged,  until  be  got  tbe  emergency  bell  to 
stop;  tliat  he  did  not  know  *a  any  ime  get- 
Ung  on  between  Beech  and  Fallbig  streets 
until  after  the  accident;  tbat  tbe  car  atop- 
ped  within  60  or  00  feet  On  cross-examina- 
tion this  witness  tesUfled  tbat  frequently  per- 
sons got  on  at  the  swltcb,  provided  tbat  they 
bad  to  make  a  stop  there.  To  the  'following 
question,  "Did  you  see  anybody  at  the  switch 
when  yon  got  there?"  be  answered.  "I  saw 
a  man  standing  off  towards  tbe  sidewalk;" 
and  to  the  question.  "Waiting  to  g^  onT' 
he  replied,  "I  suppose  so." 

W.  H.  Baldwin,  a  witness  for  defendant, 
testifled  in  effect  that  he  saw  them  make  the 
switch;  that  he  saw  the  Bt  Jobns  car  coming 
down  with  three  or  four^r  five  men  scram- 
bling to  get  on ;  that  they  were  in  the  babtt 
of  getting  on  these  cars  every  morning. 

L.  W.  Edwards,  conductor  on  tbe  Wood- 
lawn car  at  the  time  of  the  accident  testified 
for  defendant  In  part  as  follows:  "Well,  the 
best  I  remember  the  St  Johns  car  stopped  at 
Falling  street,  and  by  the  time— I  suppose 
by  the  time  he  stopped  we  wwe  almost  down 
to  .the  switch.  Of  course,  there  being  no 
overhead  wires  for  the  trolley  to  follow  back, 
we  stopped  and  I  went  around  my  car;  kick- 
ed the  switch  over  with  my  foot  I  think  I 
had  to  get  on  the  bumper  of  my  car,  on  the 
back  end  of  tbe  car,  and  take  hold  of  the 
rope  and  puU  the  trolley  off  after  we  got 
started  back.  Then  I  pulled  the  trolley  off 
and  threw  It  across  to  the  other  wire.  •  •  • 
You  see  I  had  to  put  my  pole  on  first  and  by 
tbe  time  I  got  my  pole  on  and  looked  for  tbe 
St  Johns  car,  I  Judge  it  was  from  20  to  SO 
feet  behind,  still  back  of  my  car ;  ^  that  is, 
the  front  end  of  tbe  St  Johns  car.  •  •  •  I 
Judge  it  was  moving  4  or  6  miles  an  hour 
anyway,  6  probably.  *  *  •  i  know  be  didn't 
stop  any  more." 

Zera  Snow  and  Geo.  B.  Guthrie,  both  uf 
Portland  (Snow  it  McOamant  of  Portland, 
on  the  brl^.  for  appellant  W.  B.  Farren 
and  H.  L.  Pipes,  both  of  Portland  (Davis  ft 
Farrell  and  Wilbur  Haidereon,  all  of  Port- 
land, on  tbe  brief),  for  respondoit. 

BBAN,  J.  (after  stating  tbe  facts  as  above). 
II]  We  have  set  out  snlBctent  evidence  to 
show  that  It  is  ezoeedingly  oontradlctory. 
There  were  several  other  witnesses  for  de- 
fendant  who  testified  much  to  the  same  ef- 
fect as  those  above  named.  In  tbe  brief  of 
dtfteidant  tbe  evidence  is  discussed  at  length, 
and  we  are.  urged  to  set  aside  the  Tsnllet 
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on  the  ground  of  the  Insufllclency  of  the  evi- 
dence; The  idTotal  qaestl<ni  l8  tersely  atat* 
ed  thw :  "Was  the  car  In  motion  and  travdi- 
ing  so  rapidly  that  It  was  the  hdght  of 
folly  to  attempt  to  board  it,  either  at  a  stop 
point  or  at  a  nonstop  point;  it  makes  no  dif- 
feroice  which  In  the  discussion  of  this  ques- 
tion?" Coonsel  for  defendant  requested  tlie 
court  to  direct  the  Jury  to  retn^  a  verdict 
in  favor  of  defendant 

Section  S,  art  7,  of  the  Constltutton,  as 
amended  in  1910  (Laws  of  1911,  p.  T),  pro- 
vides that  no  fact  tried  by  a  Jury  shall  be 
otherwise  re-examined  in  any  court  of  this 
state  unless  the  court  can  afflrmatively  say 
there  is  no  evidence  to  support  the  verdict 
There  was  evidence  to  the  ^ect  that  the 
car  stopped  at  the  switch  mentioned,  and.  to 
sustain  plalntlirs  case,  snfficlait  to  be  sub- 
mitted to  the  Jury.   In  Hoore  on  Carriers, 
541-043,  It  Is  stated  thus :  "The  relation  be- 
tween carrier  and  passenger  can  only  be 
created  by  contract  express  or  Implied,  j 
*  *     *  The  general  rule  is  that  any  per  j 
son  whom  a  common  carrier  has  contracted,  ^ 
expressly  or  impliedly,  to  convey  from  one 
place  to  another.  In  consideration  of  the 
payment  of  fare,  or  its  equivalent  and  who,  j 
in  the  course  of  the  performance  of  such  j 
contract  has  been  received  by  the  carrier  un- 1 
der  its  care,  either  upon  the  means  of  con- 1 
veyance,  or  at  the  point  of  departure  of  that  [ 
conveyance,  la  a  passenger."    In  a  casej 
where  there  Is  substantial  evidence  sustain- , 
tng  a.  verdict  although  there  be  other  strong 
contradictory  evidence,  we  are  prohibited 
from  disturbing  the  verdict  Wills  v.  Palm-  [ 
er  Lumber  Co.,  58  Or.  636,  115  Pac.  417; 
Purdy  V.  Van  Keuren,  60  Or.  263,  110  Pac. 
149;   Atherton  v.  WalUng,  61  Or.  381,  121 
Pac.  796;  State  v.  Mlchellod,  124  Paa  268; 
Hofer  V.  Smith,  129  Pac.  761,  763. 

[21  The  rule  Is  that  If  two  Inferences  may 
be  fairly  and  legitimately  deduced  from  the 
evidence,  one  favorable  and  the  other  un- 
favorable to  the  defendant  a  question  Is 
presented  which  calls  for  the  opinion  of  the 
jury.  Where  the  proof  of  the  accident  is  ac- 
companied by  proof  of  facts  and  drcum- 
Btancee,  from  which  an  Infraence  of  negli- 
gence may  or  may  not  be  drawn,  the  case  i 
cannot  be  determined  by  the  court  as  a  mat- 1 
ter  of  law,  but  must  be  submitted  to  the 
jury.  Anderson  v.  North  Pac.  Lbr.  Co.,  21 
Or.  281,  28  Paa  S;  Manning  v.  Portland  ; 
SMpbnilding  Co.,  Or.  101,  96  Pac.  545; 
Oeldard  v.  Marshall,  43  Or.  438,  73  Pac.  330; 
HUler  V.  Inman,  40  Or.  161.  166,  66  Pac  713. 

[I]  Regarding  conflicting  evidence,  section 
868.  SDbd.  2,  L.  O.  U,  directs  that  on  aU 
proper  occaslotts  the  Jury  shall  be  instruct- 
ed that  they  are  not  bound  to  find  a  verdict 
in  Gonformlly  wtth  the  dedarattons  of  any 
number  of  wltneesca,  which  do  not  produce 
conviction  tn  their  ndnds,  agalnat  a  les» 
nnmbor,  or  against  a  juvnuiiptUm  or  other 


evidenoe  that  does  satisfy  (hetr  minds.  It 
was  eqieclBl^  the  pniviooe  of  the  Jury  to 
paas  vpoa  the  conflicting  evidMice  In  this 
case.  It  was  for  them  to  find,  tnm  all  the 
facts  and  circumstances  in  evidence,  wlut 
the  truth  of  Ou  nutter  waa  It  being  in 
evldnee  that  the  Woodlawn  car  and  the  ftol* 
lowing  8t  Johns  train  were  dose  together 
at  Failii^  street  200  feet  north  of  where 
the  casualty  occurred,  the  jury  should  de- 
termine whether  or  not  there  was  time  for 
the  Woodlawn  car  to  stop^  to  have  the  trol- 
ley dianged,  and  to  switiih  hack  onto  the 
east  tra<^  while  the  St  Johns  train  was 
stopping  at  Failing  street  (half  a  second,  as 
testified  by  Mr.  Dodge),  without  causing  the 
lattOT  train  to  wait  at  tlie  switd  for  that 
to  be  done. 

[4]  It  is  argued  by  defendant's  counsel 
that  the  court  erred  in  not  instructing  the 
Jury  as  to  defendant's  knowledge  or  mmns 
of  knowledge  of  plaintiff's  intestate  attempt- 
ing to  board  the  car.  As  to  this  matter  the 
complaint  alleged:  "That  satd  defendant's 
said  employes  then  and  there  knew,  or  in 
the  exercise  of  reasonable  care  ought  to 
have  known,  that  said  deceased  was  at- 
tempting to  board  said  car  when  the  said 
train  was  so  started  as  aforesaid."  The 
court  at  the  request  of  the  defendant  In  the 
charge  above  quoted,  Informed  the  Jury  thnt 
they  could  not  find  for  plaintiff  unless  they 
found  that  the  accident  happened  as  alleged 
In  the  complaint  This  Instruction  was  cor- 
rect as  far  as  it  went  Had  defendant  de- 
sired it  to  be  more  speolflc.  Its  counsel 
should  have  called  the  attention  of  the  court 
to  the  point  and  should  have  requested  an 
additional  Instruction;  otherwise,  It  would 
be  assumed  that  the  party  assented  to  the 
charge  as  given.  We  find  no  such  request. 
Klncart  v.  Shambrook.  128  Pac  1003;  Mo- 
Clnng  V.  McPherson,  47  Or.  78,  761,  81  Pac. 
567,  82  Pac.  13. 

[6]  The  evidence  tended  to  show,  and  the 
Jury  evidently  believed,  that  it  was  the  cus- 
tom to  receive  passengers,  when  the  cars 
stopped,  at  the  point  where  the  accident  oc- 
curred; that  the  motorman  and  conductor 
of  the  St  Johns  train  saw  the  decedoit  at 
the  time  he  attempted  to  board  the  car; 
and  that  the  car  came  to  a  full  stop,  and 
other  passengers  got  on  at  this  point  at  the 
time  of  the  accident  The  case  at  bar  dif- 
fers from  the  ease  of  McCarty  v.  St  Louis 
A  S.  Ry.  Co.,  105  Ma  App.  696,  80  8.  W.  7.  8, 
dted  with  other  cases  and  r^ed  upon  by 
d^endant  where  plaintiff  attonpted  to 
board  a  street  car.  on  tiie  wrong  side  of  a 
street  crossing,  at  a  switch.  There  vras  no 
testlnUHiy  that  ^tber  the  conductor  or  mo- 
torman saw  the  plaintiff  before  or  at  the 
time  he  attempted  to  get  aboard,  or  knew 
that  he  dedred  or  was  trying  to  become  a 
passenger.  The  condw^or  was  not  shown  to 
ba  looUog  toward  tha  plaintliL   In  that 


Digitized  by  Google 


308 


131  PACIFIC 


REPOBTEB 


(Or. 


case  defendant  had  a  rerdld;  and  there  waa 
a  rerersaL  The  court  said:  "If  the  testi- 
mony had  shown  It  was  osnal  to  receive 
passengers  there,  the  plalntUTs  position 
would  be  well  taken.  *  *  *  If  there  ,was 
a  usage  to  take  passengers  at  the  switch, 
tbe  carmen  would  have  beesa  bound  to  watch 
and  be  as  careful  about  startliw  tbrae  as  at 
tar  crossings — the  common  and  appropriate 
localities  for  taking  passage— for  then  per- 
sons would  hare  a  right  to  board  cars,  and 
the  operatives  good  reason  to  expect  tbam  to 
do  so.  Washington,  ete.,  R.  R.  Co.  v.  Grant, 
11  App.  D.  G.  107;  McNulta  T.  Bnsch,  1S4 
111.  46.  24  N.  B.  631;  West  Chicago  St  By. 
V.  Manning.  170  III.  417,  48  N.  B.  068;  Id.,  70 
III.  Ai^'  239.**  Applying  tUs  zulei  It  brings 
us  back  to  the  main  question  settled  by  the 
verdict;  to  wit:  Did  the  car  stop  at  this 
switch? 

[I]  No  exceptions  were  takrai  to  the  In- 
structions given  to  the  Jury.  Defendant's 
counsel  duly  saved  exceptions  to  the  refusal 
of  the  court  to  give  certain  requested  In- 
structions, and  assigns  such  refusal  as  er- 
ror. The  second  assignment  of  error  is  bas- 
ed upon  the  refusal  of  the  court  to  give  the 
following  instruction:  "In  this  action  you 
should  return  a  verdict  In  favor  of  the  de- 
fendant, unless  you  are  satlsQed  by  a  pre- 
IH>nderance  of  evidence  that  the  deceased 
was  killed  by  reason  of  the  particular  neg- 
ligence charged  against  the  defendant  in  the 
complaint,  and  that  said  accident  happened 
without  any  negligence  on  the  part  of  the 
deceased.**  The  defaidant  also  requested 
the  court  to  instruct  the  Jury  that,  If  they 
believed  that  the  accident  could  not  have 
been  prevented  by  proper  care  and  was  an 
nnavoidable  one^  idaintUt  could  not  recover. 
The  requested  Instructions  were  fully  cover- 
ed by  those  glTen  by  the  conrt,  one  of  which 
was  given  at  defendau^s  request,  as  follows : 
"The  paitlealar  ne^gence  with  which  the 
defendant  in  this  case  la  charged  Is  that, 
while  the  said  car  upon  which  he  desired  to 
embark  as  a  passenger  w&a  standing  still 
on  Union  avenue,  between  Beech  and  Failing 
streets,  the  deceased  attempted  to  board  said 
car,  and  while  he  was  In  the  act  of  getting 
on  said  car  that  it  suddenly  started  forward 
with  a  Jerk,  throwing  him  to  the  ground  and 
causing  the  Injury  complained  of.  This  Is 
the  only  negligence  charged  In  the  complaint, 
and  I  instruct  you  that  you  cannot  return  a 
verdict  in  favor  of  the  plaintiff  In  this  case 
unless  you  find  that  the  accident  happened 
in  the  mann^  alleged  In  the  complaint" 
The  court  also  Instructed  the  Jury  to  the  ef- 
fect that  plaintiff  must  prove  the  alleged 
Diligence  by  a  fair  preponderance  of  the 
evidence,  and  that  If  plalntUTs  intestate  at- 
tempted  to  board  the  car  after  the  same  had 
started  and  was  In  motion,  or  was  guilty  of 
any  negligence  contributing  to  the  Injury, 


plaintiff  could  not  recover.  The  cause  waa 
fairly  submitted  to  the  Jury. 

Finding  no  oror  in  the  record,  the  Jndc- 
meat  «t  the  low«r  court  la  afllnned. 


MILLBB  V,  MILLER. 
(Supreme  Court  ol  Oregon.  April  8,  1013.) 

1.  DlVOBOl  (I  285*)  —  AUHONT  — AVPSAZ.— 

Tbanscbipt— Contents. 

Od  appeal  from  an  order  denying  a  motion 
to  modi^  a  divorce  decree  so  as  to  relieve  the 
husband  from  the  payment  of  alimony,  the  orig- 
inal complaint  answer^  and  reply  were  proper 
parts  of  tbe  transcript 

[Ed.  Note.— For  other  cases,  see  XMTorcet 
Cent  Dig.  I  768;  Dec  Dig.  i  28S.*] 

2.  DivoBCE  (I  IM*)— Heabino— Decbm. 

The  court  has  no  jdrisdiction  to  grant  a 
divorce  on  tbe  pleadings  without  hearing  evi- 
dence, and  a  decree  so  granted  la  absMutdy 

void. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  1  614;  Dec.  Dig.  f  1S2.*] 

Appeal  from  Circuit  Goni^  MulbUHnah 
County;  Henzar  XL  McGinn,  Judge. 

Action  by  Ernest  M.  Miller  against  Daisy 
E.  Miller.  Application  for  modification  of  a 
divorce  decree.  Vrom  an  wder  doiylng  the 
motion,  plaintiff  appeals.  Beversed. 

Ernest  brought  suit  against  Daisy,-  alleg- 
ing various  acts  of  cruel  and  inhuman  treat- 
ment indudtng  such  matters  as  threatening 
to  kilt  him,  throwing  dishes  and  glassware 
at  him,  striking  him  with  dishes  and  oth- 
er articles  of  household  furniture,  kicking 
him  on  delicate  parts  of  his  anatomy,  and 
thereby  permanently  injuring  him,  and  other 
desecrations  of  his  manly  person,  whereby  he 
was  permanently  injured  and  his  life  ren- 
dered miserable  and  unbearable.  Daisy  an- 
swered, denying  the  soft  Impeachments  of 
plaintiff,  and  alleging  that  plaintiff  had  been 
accustomed  to  beat,  kick,  curse,  and  abuse 
defendant;  that  he  had  spit  tobacco  Juice 
on  her  clothing,  cursed,  and  abused  her ;  that 
he  had  associated  with  dissolute  women,  and 
had  thereby  contracted  a  loathsome  disease, 
had  become  affected  with  lice  and  other 
creeping  Insects  of  the  louse  family,  had 
called  defendant  all  kinds  of  vile  names, 
and  had  made  a  brute  of  himself  generally. 
Plaintiff  replied,  'den]rlng  all  the  allegations 
of  the  answer.  The  circuit  Judge,  taking  the 
matter  in  his  own  hands,  and  without  hear- 
ing any  testimony,  made  a  decree  upon  the 
complaint  answer,  and  reply,  granting  plain- 
tiff a  divorce  and  decreeing  the  property 
held  In  the  name  of  defendant  to  belong  to 
plaintiff,  granting  plaintiff  the  custody  of  the 
two  children  of  the  marriage,  and  giving  de> 
fendant  alimony  at  the  rate  nt  $60  pw  month. 
After  paying  alimony  for  a  few  months,  plain- 
tiff refused  to  pay  longer,  and  applied  for  a 
modification  of  the  decree  on  the  ground  that 
section  613,  L.  O.  L.,  provides  only  for  the 
recovery  of  alimony  off  of  the  party  in  fault; 
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and  that,  the  decree  Mng  In  his  favor,  he  U 
not  in  taxHt,  and  the  part  of  the  decree 
granting  alimony  la  T(^d. 

Flegel  &  Beynolds,  of  Porttand,  for  appel- 
lant John  U  ShlUodE,  of  Portland,  for  re- 
qiondent 

McBRIDE,  C.  J.  (after  stating  tbe  facts 
as  above).  [1]  There  Is  some  question  raised 
as  to  the  relevancy  of  the  original  complaint 
answer,  and  reply  as  a  part  of  the  transcript 
They  ere  necessary  and  proper  to  the  deter- 
mination of  this  case. 

[2]  The  drcnlt  court  has  no  Jurisdiction  to 
grant  a  divorce  without  hearing  testimony, 
and  the  whole  decree  is  absolutely  void. 

The  cause  will  be  remanded  to  the  circuit 
court  with  Instructions  to  vacate  the  original 
decree,  to  hear  &e  testimony,  and  to  make 
a  deoree  in  accordance  th^«with.  Neither 
party  will  recover  costs  In  this  court 

BUBNinT,  J.  I  concur  with  K»ne  relnc- 
tanoB  In  the  remit  of  vacating  the  original 
decree  and  remanding  the  caose  to  the  dr^ 
cult  conrt,  with  directions  to  take  testimony 
at  a  regular  ^lawiing  and  by  ibat  procedure 
to  decide  the  taBOes  InvolTOd.  The  parts  of 
the  decree  attad^  by  plalntUTs  motion  In 
the  drcnlt  court  were  the  ones  giving  the 
defendant  alimony  at  fSO  per  numth  until 
farther  order  of  court,  although  tbe  di- 
vorce was  granted  to  the  plalntlfC,  and  the 
other  fwairing  thls  allowance  a  iiea  upon  the 
tatter's  real  property.  It  would  seem,  prima- 
rily, that  a  conrt  having  Jurisdiction  of  the 
parties  and  of  the  subject  as  in  this  case 
has  the  power  to  decide  the  whole  issue,  and 
tltat  the  decision,  right  or  wrong,  must  be 
respected  and  obeyed  until  set  aside  upon 
appeal  or  by  other  direct  attack.  That  an 
appeal  will  lie  even  from  a  void  Judgment  is 
taught  in  Smith  v.  Ellendale  Mill  Co.,  4  Or. 
7P;  Trullenger  v.  Todd,  6  Or.  36,  Askren  v. 
Squire,  29  Or.  228,  45  Pac.  779.  and  O.  B.  ft 
N.  Co.  V.  BastUck,  M  Or.  106,  102  Pac  lOU. 
20  Ann.  Gas.  602. 

It  is  also  stated  In  the  chapter  of  our  Code 
on  appeals  that  "a  Judgment  or  decree  may 
be  reviewed  as  prescribed  in  this  chapter 
and  not  otherwise."  L.  O.  !<■  i  648.  If  the 
matter  were  res  nova.  It  would  logically  re- 
sult tliat  having  allowed  his  time  for  appeal 
to  elapse,  the  plalntUC  must  abide  the  con- 
sequences of  the  decree,  and  cannot  "other- 
wise" review  It  by  his  motion  in  the  court 
below.  Such  a  proceeding  la  really  in  effect 
a  motion  for  new  trial,  or,  rather,  an  ap- 
peal from  tbe  circuit  court  to  the  same  cir- 
cuit court,  since  motions  for  new  trial  are  not 
made  applicable  to  suits  in  equity  under 
our  Code.  We  have  already  decided  in  Ma- 
cartney V.  Shlpherd,  60  Or.  133, 117  Pat  814, 
and  Gearin  v.  P.  By.,  L.  ft  P.  Co.,  124  Pa& 
256,  both  actions  at  law,  tliat  a  motion  to  set 
aside  a  Judgment  and  to  grant  a  new  trial, 
although  undetermined,  does  not  opmte  to 


I^ece  out  m  «xtaid  the  pnlod  of  six  months 
after  the  rendition  of  Judgment  ^thln  whl<Ai 
an  appeal  may  be  taken;  Tbe  same  doctrine 
Is  ani>lled  to  salts  in  equity  in  Hahn  t.  As- 
toria Nat  Bank,  125  Pac.  284,  as  against  an 
undetermined  motion  in  the  trial  court  to 
modify  a  decree.  This  court  entertained  an 
order  toiylng  a  motlfm  to  vacate  that  part  of 
a  decree  in  a  salt  for  a  divorce  granting  to 
one  of  tbe  litigants  In  lieu  of  alimony  the 
eradnslve  possession  of  public  land  npon 
whldi  the  parties  had  settled  with  a  view 
of  acqalrlng  title,  and  held  that  part  of  the 
decree  to  be  void.  The  motbm  to  vacate 
was  not  filed  until  some  years  after  the  entry 
of  the  (fflglnal  decrea  No  motion  to  dismiss 
the  aroeal  was  ma/OB  In  that  cose,  and  It  can 
be  distinguished  from  the  three  other  ded- 
slons  above  dted  only'-on  tbe  ground  that  In 
the  latter  the  determliuition  attacked  In  each 
was  mertSj  erroneous,  and  not  void  on  Its 
face.  If,  on  the  other  hand,  the  part  of  the 
decree  assailed  In  HufCman  v.  HulCman,  47 
Or.  eiO,  68  Pac:  G83,  114  Am.  St,  Bep.  943, 
was  manifestly  vtdd^  the  court  tn  wbidi  it 
was  made  could  strike  it  from  its  records 
at  any  time  by  virtue  of  Its  Inherent  power 
over  Its  proceedings,  Independent  at  stata- 
tory  provisions  about  new  trial  and  ai^eal. 
See  {orecedents  dted  In  HuffOian  Huffman, 
supra,  and  Multnomah  County  v.  Portland 
Cracky  Co.,  49  Or.  845,  90  Pac.  166.  Mans- 
field T.  Hill,  56  Or.  400,  107  Paa  471,  108 
Pac.  1007,  deddes,  also,  that  periodical  pay- 
ments of  alimony,  decreed  to  be  made  for  an 
indefinite  period,  do  not  constitute  a  Hen  np- 
on real  ivoperty  of  the  par^  required  to 
pay  them.  Section  61S,  U  O.  L.,  empowers 
the  trial  court  to  make  a  decree  In  a  divorce 
suit  'Yor  the  recovery  of  the  party  In  fault 
such  an  amount  of  money,  in  gross  or  in  in- 
stallments, as  may  be  Just  and  proper  for 
such  party  to  contribute  to  the  maintenance 
of  the  other.**  If  on  this  appeal  we  could 
impute  absolute  verity  to  the  part  of  the  de- 
cree favoring  the  plaintiff  and  unquestioned 
nullity  to  tbe  portions  of  which  he  complains 
then  on  the  ground  of  stare  dedsls  alon^ 
Hill  V.  Hansfleld  and  Huffman  v.  Huffman, 
supra,  would  be  authority  for  granting  his 
motion  according  to  its  own  terms,  vacating 
only  tbe  specified  parts  of  the  decree. 

Granting  a  divorce  with  an  award  of  real 
property  to  the  plaintiff  and  allowing  ali- 
mony to  the  defendant  are  incompatible  with 
each  other  In  point  of  law,  for,  if  the  plain- 
tiff la  In  fault  he  would  not  be  entitled  to  a 
decree  at  all,  and  It  Is  only  against  a  party 
in  fault  that  alimony  may  be  decreed.  As 
there  is  no  testimony  or  even  a  finding  of 
fact  reported  to  us,  there  is  nothing  in  the 
record  by  which  that  Incompatibility  can  be 
solved.  On  the  data  before  us  It  cannot  be 
determined  whether  It  was  Just  to  award  the 
divorce  to  the  plaintiff  or  right  to  allow 
alimony  to  tbe  defoidant  It  cannot  be  said 
on  the  record  here  that  one  part  of  tiie  de- 
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cree  Is  void  because  the  otlier  part  Is  In  ex- 
istence. 

Under  the  condltlODS  disclosed,  It  would 
be  contrary  to  natural  Justice  and  equity  for 
the  plaintiff  to  avail  liimself  of  that  part  of 
the  decree  tabln;  from  tlie  defendant  a  large 
amonut  of  property,  without  complying 
with  the  other  part  requiring  Iiim  to  pay  her 
alimony;  and  hence  the  whole  decree  ought 
[to  fall  on  hla  application  to  -be  relieved  of 
part  of  it.  I  therefore  concur  In  the  result 


GUILD  v.  POBTLAND  BT.,I*IOHT  ft  POW- 
ER 00. 

(Supreme  Court  of  Oregon.    April  6,  1918.) 

1.  TBIAL  (I  200*)  — IHSTBUCTIONB  — EmiUMT 

TO  OHABaB— Rbfdbai:. 

Where,  in  an  action  for  Injuries  to  a  Btreet 
ear  passenger  while  alighting,  tlie  oourt,  after 
stating  the  Issues,  cfaaiged  that  the  burden  <rf 
eBtabliahine  the  allegations  <tf  the  complaint  was 
on  plaintiff,  that  she  must  prove  them  by  a 
preiwnderance  of  the  testimony,  showing  how 
the  accident  occnm>d,  the  way  she  was  injured, 
and  the  amount  of  damages,  and  that  if  the 
scales  preponderated  plaintiff's  way,  eveo  thou^ 
slijiAitly.  she  was  entitled  to  recover,  but  if  not 
defendant  was  entitled  to  a  verdict,  it  was  not 
error  to  refuse  to  charge  that,  before  the  jury 
could  allow  plaintiff  any  damages  for  injuries 
to  her  person,  they  must  be  satisfied  by  a  pre- 
ponderance of  the  evidence,  not  only  that  plain- 
tiff was  injured,  but  that  the  injuries  resulted 
from  and  were  caused  by  the  accident,  and  that 
the  Jury  could  not  allow  plaintiff  any  sum  for 
permanent  injuries,  unlets  they  were  reason- 
ably certain  from  a  prepcmderance  of  the  evi- 
dence that  she  had  •oatained  a  permanent  dis- 
ability. 

[Dd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §{  651-«59 :  Dec.  Dig.  i  260.*] 

2.  Appeal  and  Ebboe  (f  60S*)— Inbiscctzonb 
—Review— Etidencb. 

The  court  may  refuse  to  review  the  denial 
of  a  request  to  charge  that  the  evidence  failed 
to  show  that  plaintiff  had  sustained  a  permanent 
injuiy,  where  all  of  the  testimony  had  not  been 
reported  In  the  transcript 

[Ed.  Note.— For  other  cases,  ses  Appeal  and 
Error,  Cent  Dig.  U  2911-2914;  Dec.  Dig.  I 
685.*  ] 

3.  Dahages  <t  208*)— Pebsonai.  iNjuBixa— 

PBBHANEITT  INJUBY— SUBQIOAl,  OfEBATION. 
Where  plaintiff  suffered  a  hernia  as  the  re- 
sult of  a  fall  from  one  of  defendant's  street  cars 
while  alighting,  the  fact  that  the  condition 
might  be  cured  by  a  surgical  operation,  and  that 
plaintiff  had  not  submitted  thereto,  did  not  war- 
rant an  instruction  that  the  injury  was  not 
permanent,  and  that  plaintiff  could  not  recover 
as  for  a  permanent  iojnry. 

[Ed.  Note.^For  other  cases,  see  Damages, 
Cent  Dig.  88  M,  ^,  08,  132,  144,  IttTaOCi, 
220,  533,  834 ;  Dec.  Dig.  8  208.*] 

4.  Dahaoes  <S  1K8*) — Pebsonal  Injubt— Ao- 

OBAVATION  or  PBEVIOUS  I WJUBT— PLEADING. 

Plaintiff  had  suffered  a  surgical  operation, 
but  the  indsion  had  healed,  and  had  given  no 
trouble  for  biz  years,  at  the  time  she  fell  from 
defendant's  street  car  and  sustained  a  hernia  at 
the  point  where  the  inclsioD  had  been  previously 
made.  Held,  that  such  facts  did  not  necessa- 
rily lead  to  the  conclusion  that  the  liernia  was 
a  mere  aggravation  of  a  previous  injury,  and 
hence  defendant  was  not  entitled  to  an  instruc- 


tion that  she  could  not  necover  therefor,  be- 
canse  the  Injury  was  not  so  pleaded. 

[Ed.  Note.— For  other  caftes,  see  Damages, 
Cent  Dig.  81  441-444;  Dec.  Dig.  1 168.*] 

AiH>eal  from  CUrcuit  Court,  Multnomah 
(bounty ;  Henry  B.  McGinn,  Jndge. 

Action  by  Rosa  B.  Guild  against  the  Port- 
land Railway,  Light  ft  Power  Company. 
Judgment  for  irtalntlft,  and  defoidant  ap> 
peala.  AfDrmed. 

The  BQbstaiice  of  the  compbilnt  In  tUs  ae- 
Uon  Is  that  tbB  pladntlff  was  a  passenger  on 
one  of  d^endant'8  cars,  and  while  she  waa 
in  the  act  of  alighting  at  bex  destlnatiflai. 
after  the  car  had  stopped,  the  defendant** 
servants  negllgentty  started  It  with  a  sudden 
Jerk,  without  giving  ber  any  wamtaig  or  rea- 
sonable opportmlt?  to  get  off,  whereby  she 
was  thrown  to  the  ground  and  Injured.  She 
is  said  to  have  suffered  lacerations  and 
bruises  and  serious  disarrangement  both  of 
her  uterus  and  spinal  colunm,  together  wlUi 
an  abdominal  hernia,  so  that  her  Intestines 
protruded.  Aside  from  the  corporate  char- 
acter and  business  of  the  defoidant,  and  the 
fact  that  plaintiff  met  with  an  accident  in 
connection  with  one  of  its  street  cars,  the 
answn  denies  the  entire  complaint  and 
charges  upon  the  plaintiff  contributory  neg- 
ligence, In  that  she  undratook  to  get  off  the 
car  while  It  was  still  In  motion.  The  reply 
traversed  the  answer.  The  trial  resulted  in 
a  Judgm«it  for  the  plaintiff,  from  which  the 
defendant  appeals. 

B.  A.  Leiter,  of  Portland  (Wilbur,  Spencer 
ft  Dibble,  of  Portland,  on  the  brief),  for  ap- 
pellant W.  K.  Farrell  and  Thos.  J.  Cleeton, 
both  of  Portland  (Graham,  Davis  ft  Tonng, 
xa  Portland,  on  the  brief),  for  respondoit 

BURNETT.  J.  {after  stating  the  facts  as 
above).  It  Is  disclosed  by  the  testimony  that 
about  six  years  prior  to  the  accident  upon 
which  this  action  is  baaed  the  plaintiff  un- 
derwent an  operation  designed  to  adjust  her 
womb,  which  had  become  displaced  on  ac- 
count of  troubles  experienced  at  childbirth. 
To  effect  the  recttflcatlon  of  that  oi^n,  It 
was  necessary  to  make  an  Incision  about  the 
median  line  of  the  abdomen  Just  above  the 
pubic  bone.  The  cut  was  sewed  up,  and 
healed  saccessfniiy,  giving  no  trouble  to  the 
plaintiff  until  after  the  accident  complained 
of.  The  principal  injury  described  In  the 
testimony  was  the  hernia  already  mentioned, 
which  came  through  the  inner  Casdee  of  the 
abdomen,  and  made  Its  external  appearance 
under  the  skin  at  the  cicatrix  resulting  from 
the  wound  of  operation.  One  element  of 
plalntlfTs  claim  against  the  defendant  was 
for  permanent  Injury.  It  is  contended  by 
the  defendant  that,  because  the  plaintiff  had 
not  taken  surgical  measures  as  she  might 
have  to  reduce  and  cure  the  hernia,  the  In- 
Jury  was  not  permanent,  and  hence  she  could 
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not  neorer  for  tt  under  an  auction  of  tbat 
kind.  The  graeral  trend  <^  tbe  medical  tea* 
tInuHV  at  tbe  trial  was  to  the  effbct  tliat  tbe 
bemla  could  be  cured  by  replacing  tbe  In- 
testines and  sewing  op  the  aperture  tbrough 
vrbSdk  they  bad  escaped. 

[1]  Tbe  defendant  aaalgns  but  fonr  errors, 
aU  predicated  npon  the  refusal  of  the  trial 
court  to  give  certain  Instructions  asked  for 
the  defoidant,  three  of  which  will  be 
here  ocnuidered  and  quoted: 

"It  Is  alleged  In  pbUntUTs  complaint  tbat 
1^  reason  of  this  accident  she  bas  been  p^ 
manently  injured  and  disabled  In  various 
parts  of  ber  body  and  person.  In  this  con- 
nection I  Instruct  you  that,  before  you  would 
be  warranted  in  allowing  tbe  plaintiff  any 
damages  for  any  alleged  injuries  to  ber  per- 
son, you  must  be  satisfied  from  a  prepon- 
derance of  the  evidence  not  only  that  tbe 
plaintiff  is  injured  In  tbe  respects  charged, 
but  also  that  tbe  Injuries  claimed  by  ber  re- 
sulted trom  and  were  caused  by  this  aod- 
denL" 

"It  is  alleged  in  plaintiff's  complaint  that 
she  has  been  permanently  injured  by  reason 
of  this  accident  In  this  couDectlon  I  in- 
struct yon  that,  if  you  should  come  to  tbe 
question  of  damages,  yon  cannot  allow  the 
plaintiff  any  sum  by  way  of  cominnsatlon 
for  any  alleged  permanent  injury,  unless  you 
are  reasonably  certain  from  a  preponderance 
of  tbe  evidence  that  she  has  sustained  per- 
manent injury  and  disability.  It  Is  not 
enough  that  you  may  believe  from  tbe  evi- 
dence tbat  a  permanent  Injury  la  possible." 

"It  is  alleged  in  plaintiff's  complaint  that 
she  bas  been  permanently  Injured  by  reason 
of  this  accident,  but  I  Instruct  you  that  the 
evidence  falls  to  show  tbat  she  bas  sustain- 
ed any  permanent  Injury,  and  I  therefore 
Instruct  you  that,  If  you  come  to  the  ques- 
tion of  damages,  you  cannot  allow  any  sum 
by  way  of  compensation  for  permanent  in- 
Jury." 

No  objections  were  urged  against  the 
charge  of  tbe  court  as  given.  Turning  to 
the  Instructions  given  to  tbe  Jury  by  the 
court  as  r^rted  In  tbe  record,  we  find  Uiat 
tbe  Judge  stated  the  issues  In  sabstantlally 
the  Ttf  blage  of  the  pleadings,  and  then  used 
this  language:  "Mow  the  burden  of  estab- 
lishing all  these  things  that  the  plaintiff  has 
all^^  In  her  complaint  is  npon  ber,  and 
she  must  so  establish  them  to  your  satto- 
faction  by  a  preponderance  or  outweighing 
of  the  testimony — that  Is,  she  must  prove  by 
a  preponderance  of  tbe  testimony  all  of  the 
material  things  she  all^Eos  In  ber  complaint, 
namely,  the  way  the  aoddwt  occurred,  tbe 
way  tbe  Injury  caiue  to  b«r  and  the  amount 
of  damage  she  bas  sustained  thereby— all  of 
these  things  are  solely  for  your  determina- 
tion and  you  alone."  After  likening  the  es- 
timation of  the  effect  of  testimony  to  the 
weighing  of  the  same-  upon  scales,  be  said: 
"So,  then,  as  to  the  allegations  in  the  com- 


plaint here,  the  material  ones  of  which  1 
have  spoken,  if  the  scales  preponderate  the 
plaintUTs  way  even  thong^  sUgbt;  she  has 
established  by  a  preponderance  of  the  evi- 
dence the  things  which  she  has  alleged,  and 
is  entitled  to  a  recovery.  If  she-has  not, 
then  the  defmdant  Is  eitltled  to  a  verdict  in 
this  case."  Taken  In  connection  with  bis 
recitation  of  the  pleadings,  these  utterances 
of  the  Judge  state  fairly  tbe  conditions  upon 
which  alone  the  plaintiff  can  recover,  togeth- 
er with  the  alternative  that  die  must  fail 
if  she  does  not  meet  those  conditions. 

[2]  As  to  tbe  third  request  above  quoted, 
we  might  well  affirm  the  circuit  court  In  re- 
fusing It  because  It  does  not  appear  by  tbe 
bill  of  exceptions  that  all  the  testimony  bas 
been  r^rted  to  us;  but,  in  addition  to 
that,  the  fact  that  tbe  plaintiff  experlraiced 
a  hernia  to  the  extent  that  her  bowels  pro- 
truded through  the  inner  layers  of  the  ab- 
dominal wail  is  sufficient  to  go  to  the  Jury 
as  tending  to  show  a  permanent  injury,  al- 
though she  bad  not  yet  undertaken  the  ex- 
periment of  an  operation  to  cure  tbe  same. 

[31  All  will  agree  that  If  she  had  actually 
experienced  a  hernia,  and  it  were  left  to  it- 
self, the  injury  would  be  permanent;  and 
we  cannot  say  as  a  matter  of  law  that  the 
trial  Judge  should  have  so  far  discounted 
the  effect  of  a  yet  unperformed  operation  as 
to  say  to  the  Jury  tliat  the  evidence  did  not 
show  any  indicatiou  of  permanent  injury. 

[4]  The  remaining  error  complained  of 
was  the  refusal  of  the  defendant's  following 
request  to  instruct  the  Jury:  "I  Instruct  you 
that.  If  you  should  come  to  the  question  of 
damages,  yon  can  only  allow  the  plaintiff 
compensation  for  snch  Injury  as  you  believe 
from  a  preponderance  of  tbe  evidence  she 
has  sustained  by  reason  of  this  acddmt, 
and,  if  you  find  and  believe  from  the  evi- 
dence tbat  tbe  accident  merely  aggravated 
or  rendered  worse  plaintUTs  former  Injuries 
as  a  result  of  certain  operations  performed 
upon  ber  prior  to  the  accident,  thm  you 
cannot  allow  tbe  plalntlfl  any  sum  by  way 
of  compensation  for  any  aggravation  of  ber 
previous  condition,  for  the  reason  tbat  tt  is 
not  allied  in  plalntlfTs  complaint  that  any 
former  infirmity  bas  been  aggravated  or  ren- 
dered worse  by  reascm  of  this  acddent"  In 
support  of  this  instruction  the  defendant 
cites  Maynard  v.  Oregon  R.  R.  Co.,  46  Or. 
IS,  78  Pac  883,  68  L.  R.  A.  477,  holding,  In 
effect,  that  in  an  action  for  personal  Inju- 
ries plaintiff  cannot  recover  for  a  mere  ag- 
gravation of  a  previously  received  Injury 
without  alleging  such  aggravation  In  the 
complaint  With  tbe  doctrine  of  that  deci- 
sion when  applied  to  a  proper  case  we  have 
no  dispute.  We  may  concede  that  the  wound 
of  operation  made  by  tbe  surgeon  was  such 
an  Injury  which  if  it  was  In  existence  at 
the  time  of  tbe  street  car  accident  complain- 
ed of  might  be  aggravated  by  that  casualty, 
but  there  is  no  evidence  tbat  the  trauma  of 
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the  ntrgecm*s  knife  perslBted  to  the  time  of 
the  acddent  All  tlie  evldeuoe  was  that  the 
beaUng  procesa  of  nature  bad  put  an  aid  to 
that  Injury,  so  that  It  was  no  longw  In  be- 
ins  to  be  aggravated.  It  may  b^  too,  that 
the  Imdaion,  although  healed  up,  pradiq;M»ed 
the  plalntUt  to  bemla  in  that  r^on  of  her 
person ;  but  one  baring  su^  a  physical  idl> 
oayncrasy  Is  as  much  mtitled  to  trarel  upon 
the  trains  of  a  carrier  as  one  vbo  is  sound 
of  body.  The  n^igent  Injury  of  <»ie  who 
Is  weak  and  incapacitated  In  parson  Is  as 
culpable  as  any  other  ill  usaga  In  Met, 
the  evidence  ^ws  not  disclose  Qie  present 
ctmtlnuance  of  any  former  injury  which 
could  be  aggravated  so  as  to  brli^  the  case 
within  the  rule  announced  in  the  Maynard 
Case. 

If,  notwithstanding  the  surgical  Incision 
had  healed,  and  bad  given  m  trouble  for 
six  years,  it  Is  to  be  taken  into  account  as 
an  abiding  Injury  of  which  title  plaintiff's 
fall  from  the  car  was  an  aggravation,  so  as 
to  exclude  her  present  hurt  from  our  consld- 
eratton  because  not  pleaded  as  such  aggrava- 
tion InUead  of  an  original  damage,  then 
a  parity  of  reasoning,  we  mnst  consider  the 
present  ImnlA  a  permanent  injury,  although 
it  possibly  might  be  cured  a  surgical  op* 
oration.  In  other  words,  If  successful  sur- 
gery will  not  in  fact  obliterate  an  Injury  In 
one  case,  we  cannot  hold  as  a  matter  of  law 
that  a  possibly  successful  operation  would 
destroy  its  permanen<gr  In  another  case. 

The  Judgmoit  of  the  drcnlt  court  Is  af- 
firmed. 


BBBDBHSIER  et  sL  T.  FAOIFIO  SUPPLY 

oa 

(Sniveme  Court  of  Oregon.   April  8«  1918.) 

L  Davaoes  (I  40*)— Beeaob  or  Ooittract^ 
Pbofits. 

In  general,  lost  profits  cannot  be  recovered 
as  damages  for  breach  of  contract,  unless  the; 
entered  mto  the  contract  itself,  and  were  with- 
in the  contemplation  of  the  parties  at  the  time 
the  contract  was  executed. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  SS  72-88;  Dec  Dig.  |  40.*] 

2.  Dauaoes  (S  24*)— Bbbagiz  or  CONmAOT— 
SPEOULATtvB  Ann  CORTINOnirT  Daiuoib. 

Damages  for  breach  of  contract,  which 
are  speculative  and  so  dependent  on  nameroua 
and  changing  contingencies  that  their  amount 
is  not  susceptible  of  actual  proof  with  any  rea- 
sonable degree  of  certainty*  cannot  be  recov- 
ered. 

[Ed.  Note.— For  oUier  cases,  see  Damages, 
Gent  Dig.  »  66-67;  Dea  Dig.  |  24.*] 

3.  Dauaoes  (|  24*)— Unoebtain  and  Oon- 
TiNOENT  Losses— Amodnt  or  Benefit. 

The  role  that  damages  which  are  uncertain 
or  contingent  cannot  be  recovered  for  bresch 
of  contract  does  not  appbr  to  an  uncertainty 
as  to  the  amount  of  benefit  or  gain  to  be  de- 
rived from  their  performance,  but  only  to  an 
uncertainty  or  contingency  as  to  whether  any 
such  gain  or  benefit  would  be  derived. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  Si  66-67;  Dec  Dig.  {  24*] 


4.  PBINOiFAX.   AND   AOBRT    ({   41*)  —  SAXn 

Agency    Oortraci- Bbbaoh— toss  ov 

PBOriTS. 

Where  a  contract  gave  nlsintiffs  the  ex- 
dnsive  right  or  agency  to  tell  a  washing  pow- 
der for  a  given  time  within  a  ipecified  district, 
loss  of  pnmts  would  be  held  to  have' been  with- 
in the  contemplation  of  the  parties  as  an  ele- 
ment of  damage  following  from  defendant's 
breach  thereof,  and  hence  defendant  could  not 
escape  liability  because  the  losses  sustained 
and  the  gains  prevented  were  to  some  extent 
uncertain  and  problematicaL 

[Ed.  Note.— For  other  cases,  see  Prindpsl 
and  Agent,  Dec  Dig.  i  41.*] 

6.  Dauaoes  (S  40*)— Bsxaoh  or  Contbaciv— 

FnoniB— ASOEBTAXNUKNT. 

Where  plaintiff,  in  an  action  for  breach  of 
contract,  is  entitled  to  recover  for  loss  of 
profits,  the  amount  of  such  loss  is  to  be  de- 
termined by  the  jury  from  the  nature  of 
contract,  the  drcumstanees  sorroundlng  and 
flowing  from  its  breach,  and  the  consequences 
naturally  and  plainly  traceable  thereto. 

[Ed.  Note.— For  other  cases,  see  Damages^ 
Cent  Dig.  M  72-88;  Dec  Dig.  |  4a*] 

6.  Dauaoes  (8  117*)— Bbkaoh, 

Where  a  contract  is  repudiated,  tlie  oom- 
peosation  of  the  complaining  party  should  be 

the  value  of  the  contract 

[Ed.  Note. — For  other  cases,  see  Damages. 
Cent  Dig.  ti  285,  286,  288;  Dec  Dig.  {  lit.*] 

7.  PbINCIPAI.  and  AoENT  (I  41*)— GOHTBAOX 
— BBEACB— PBOriTS— EVIDBNOI. 

Where  plaintiSB  were  entitled  to  recover 
for  loss  of  profits  for  breach  of  an  ezdaslve 
agenCT  contract  for  the  sale  of  a  washing  com* 
pound  in  a  specified  district,  and  had  pleaded 
and  proved  the  expenses  incurred  in  advertising 
the  compound  and  establishing  a  market  there- 
for, evidence  as  to  the  cost  of  performing 
sncn  contract  after  the  market  was  establtohed, 
as  compared  with  the  expenses  daring  the 
early  part  of  the  business,  was  admissitde. 

[Ed.  Note.— For  other  eases,  see  Prlndpsl 
and  Agent,  Dec  Dig.  |  41.*] 

8.  Fbznoifal  ahd  Agent  (|  41*)— Agenot 
Conteact^Beeach— Evidence. 

In  an  action  for  the  breach  of  an  exclusive 
agency  contract  for  the  sale  of  a  washing  com- 
pound, evidence  of  the  quantity  of  the  goods 
sold  in  the  contract  territory  by  defendant's 
successor,  after  repudiation  of  the  contract 
and  before  the  trial,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Dec  Dig.  |  41.*] 

A];^)eal  from  Circuit  Court,  Multnomah 
Count? ;  Henry     McGinn,  Judge. 

Action  by  Fred  A.  Bredemeier  and  another 
against  the  Fadflc  Supply  Company.  Judg- 
ment fOr  plaintiflB,  and  deCmdant  appeals. 
Affirmed. 

TbSa  is  an  action  for  damagea  for  the 
Iveadi  of  a  ccmtract.  The  cause  was  tried  be- 
fore a  Jury,  and  a  verdict  rendered  in  favor 
of  plaintiff  for  the  snm  of  9ifitSti.  From  a  re- 
sulting Jndgmwt;  defendant  aweals. 

The  facta,  so  far  as  deemed  material  to  de- 
termine the  GontTOTosy,  are  as  follows:  On 
the  12tb  day  of  October,  191(K  plalntifb  and 
defendant  entered  Into  a  contract,  by  ttia 
terms  of  which  the  plaintlflB  were  to  liave 
the  exclusive  right  within  the  state  of  Ore- 
gon, tax  the  period  of  10  years,  to  s611  a  co^ 
tain  washing  compound  which  was  a  patent- 
ed article  manufactured  solely  by  the  defend- 
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ant  In  the  dty  of  Portland,  Or.  The  de- 
fenflant  agreed  to  famish  plalntUIs  any 
quantity  of  the  compound,  In  16  and  25  cent 
packages,  at  a  stipolated  price.  The  plain- 
tiffs, in  turn,  promised  to  purchase  from  the 
defendant  an  average  of  100  cases  per  month 
for  the  first  year,  150  cases  per  month  for 
the  second  year,  and  200  cases  per  month 
for  each  of  the  remaining  years  of  the  con- 
tract It  was  expressly  etipulated  that.  If 
the  plaintiffs  failed  to  boy  the  amount  they 
agreed  to  par  chase  each  year,  the  defendant 
should  have  the  option  of  canceling  the  con- 
tract 

It  appears  that  the  plaintiffs  began  to  car- 
ry out  their  part  of  the  contract  soon  after 
it  was  ezecated;  that  they  had  demon- 
strators in  the  stores  in  Portland  exhibiting 
the  article  to  the  public,  and  salesmen  on  the 
road  adTOTtising  and  selling  the  same ;  that 
the  defendant  was  unable  to  furnish  plain- 
tiffs with  packages  of  the  size  ordered,  and 
that  they  were  compelled  to  wait  for  goods 
sometimes  for  a  month  or  so;  that  plain- 
tiffs obtained  several  orders  for  goods,  and 
Arranged  to  place  the  same  with  the  whole- 
sale houses  to  supply  to  retailers  at  a  profit 
of  94  cents  per  case;  that,  on  account  of 
the  tect  that  defendant  did  not  supply  plain- 
tiffs with  the  goods,  they  lost  the  sale  of 
such  orders  as  tbey  had  taken,  and  also  lost 
new  business;  that  the  plaintiffs  expended 
the  sum  of  ¥2,154.10  In  advertising,  demon* 
stratlng,  and  establishing  a  market  for  the 
compound,  and  selling  413  cases. 

On  February  1,  1911,  or  abont  that  time, 
the  Padflc  Specialty  Company  was  organized 
to  take  over  the  business  of  the  Pacific  Sup- 
ply Company.  On  March  1,  1911,  the  de- 
fendant sent  letters  to  the  whol^ale  houses 
which  were  handling  the  compound  for  the 
plaintiffs,  informing  them  that  the  contract 
was  canceled,  and  that  the  defendant  would 
sell  the  goods  direct  from  the  factory.  On 
March  4,  1911,  defendant  notified  the  plain- 
tiffs that  the  contract  was  annulled  for  the 
reason  that  they  had  failed  to  comply  with 
the  conditions  of  the  same.  Ihirlng  1911  the 
Pacific  Specialty  Company  sold  768  cases  of 
the  compound  in  that  market 

Leroy  Lomax,  of  Portland  (Johnson  & 
Stout,  of  Portland,  on  the  brief),  for  appel- 
lant R.  F.  Peters,  of  Portland  (A.  El.  Clark 
and  J.  H.  Middleton,  both  of  Portland,  on 
ttie  brief),  for  respondents. 

BEAN,  J.  (after  stating  the  facta  as  above). 
At  the  close  of  plaintiff^'  evidence,  defendant 
moved  the  court  for  a  nonimlt,  which  was 
refused,  and  the  defendant  assigns  such  re- 
fusal as  error.  Counsel  for  defendant  also 
objected  and  excepted  to  certain  evidence  in- 
troduced, for  the  reason  that  the  same  tend- 
ed to  show  merely  speculative,  ronote,  and 
conjectural  damages,  and  assigns  the  intro- 
duction of  Boch  evidoioe  as  error. 

[1]  Tbft  gttkeral  role  1>  tfiat,  In  order  to 


recover  profits  in  case  of  a  lireach  of  contract, 
such  profits  must  have  been  within  the  con- 
templation of  the  parties  at  the  time  of  the 
execution 'of  the  contract;  and,  where  such 
profits  do  not  enter  Into  the  contract  itself, 
they  will  be  denied.  Anticipated  damages, 
different  from  those  which  would  ordinarily 
be  sustained,  are  not  always  recoverable, 
but  will  only  be  awarded  when.  In  view  of 
special  drcumstances,  tbey  may  be  regarded 
as  the  natural  and  direct  result  of  the 
breach,  and  are  not  problematical,  but  are 
capable  of  being  foreseen  and  of  being  esti- 
mated with  reasonable  accuracy. 

[2]  Where  the  damages  claimed  are  so 
speculative  and  dependent  upon  numerous 
and  changing  contingencies  that  their 
amount  Is  not  susceptible  of  actual  proof 
with  any  reasonable  degree  of  certainty,  no 
recovery  can  be  had.  13  Cyc.  36;  WIsner 
V.  Barber,  10  Or.  342 ;  Hosklns  v.  Scott,  52 
Or.  271,  276,  96' Pac  1112;  Hldihom  T. 
Bradley,  m  Iowa,  130,  90  N.  W.  592. 

[I]  The  rule  that  damages  which  are  un- 
certain or  contingent  cannot  be  recovered 
does  not  ai^ly  to  an  uncertainty  as  to  the 
amount  of  the  benefit  or  gain  to  be  derived 
from  performance,  but  to  an  uncertainty  or 
contingency  as  to  whether  any  such  gain  or 
benefit  would  be  derived  at  all.  Blagen  v. 
Thompson,  28  Or.  280,  240,  31  Pat  647,  18 
L.  B.  A.  315;  Wakeman  v.  Wheeler  &  Wil- 
son Company,  101  N.  T.  206,  4  N.  EL  264,  64 
Am.  Rep.  676. 

[4]  When  a  contract  for  the  exciuslve  right 
or  agency  to  sell  a  certain  article  for  a  given 
time  within  a  limited  district  Is  broken,  one 
of  the  dements  of  damage  is  lost  profits. 
Mueller  v.  Bethesda  Mineral  Spring  Co.,  68 
Mich.  390,  60  N.  W.  819;  Hlebhom  T.  Brad- 
1^,  supra. 

In  the  case  at  bar,  the  damages  sustained 
by  plaintiffs  as  to  the  ivofits  are  sudi  as  may 
reasonably  be  supposed  to  have  been  within 
the  contemplation  of  the  parties  to  the  agree- 
ment at  the  time  of  the  execution  titereof, 
and  the  proximate  and  natural  consequences 
of  a  breach  by  defendant  Thla  follows,  In 
view  of  the  fticts  surrounding  the  execution 
of  the  coDtract,  as  shown  by  the  evidence, 
and  from  the  very  naiture  of  the  contract  It- 
s^  Such  profits  are  the  direct  and  legiti- 
mate fruits  of  the  contract  It  clearly  ap- 
pears that  the  agreement  was  made  with  the 
intuition  that  the  plaintiffs  should  sell  the 
goods  for  a  profit  They  w^e  not  to  be  kept 
for  ornament  nor  even  In  stock.  The  profit 
from  sales  which  were  prevented  by  the  an- 
nulling of  the  contract  by  defendant,  and 
which  can  be  ascertained  with  reasonable 
certainty,  are  proper  elements  for  the  con- 
sideration of  the  Jury  In  determining  the 
value  of  a  contract  pertaining  to  the  sale  of 
a  commodi^  of  the  kind  mentioned.  A  i>er- 
son  violating  his  contract  should  not  be  per- 
mitted to  entirely  escape  liability  for  the 
reason  that  the  amount  of  damages  which 
he  has  caused  Is  uncertain.  Lossea  sustain* 
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ed  and  gains  prevented  are  proper  elements 
ot  damase.  As  they  are  prospecttve,  they 
must,  to  some  extend  be  uncertain  and  prob- 
lonatlcaL 

[I]  They  should  be  determined  by  the  Jury 
from  the  nature  of  the  contract,  and  the  dr- 
cum stances  surrounding  and  following  its 
breach,  and  the  conseqaences  naturally  and 
plainly  traceable  to  such  breach,  under  prop- 
er instructions. 

[6]  When  a  contract  la  repudiated,  the 
compensation  of  the  party  complaining  of  the 
breach  should  be  the  value  of  the  contract 
Wakeman  T.  Wbeder  &  unison  Mffe.  Oo. 
supra. 

In  the  ease  of  Mueller  t.  Bethesda  Mineral 
Spring  Co.,  supra,  the  company  entered  Into 
a  contract  with  Mueller  by  which  it  made 
him  the  exclusive  agent  for  Its  mineral  wa- 
ters in  the  city  of  Detroit  and  Tlclnity,  for 
the  period  of  one  year,  and.  before  the  year 
expired,  the  company  breached  the  contract. 
Mueller  sued  for  damages,  alleging  loss  of 
profits.  The  Supreme  Court,  In  passing  upon 
the  measure  of  damages  (88  Midi,  at  page 
396,  60  N.  W.  at  page  821  of  the  <^ion), 
said:  "The  measure  of  plaintlfTa  damages 
was  the  profits  which  Mueller  might  have 
realized  if  defendant  had  performed  its  con- 
tract" The  motion  finr  a  nfmsnlt  was  pna»- 
erly  overruled. 

[7]  The  expenses  incurred  by  plaintiflb  in 
advertising  the  compound,  and  in  establish- 
ing a  market  for  the  same,  were  specially 
pleaded  in  the  complaint  The  evidence  of 
plaintLfts  tended  to  sustain  the  allegation. 
Defendant  objected  and  excepted  to  erldKice 
tending  to  show  what  the  expenses  would 
be  for  performing  the  contract  after  a  mar- 
ket was  established,  as  compared  to  the  ex- 
penses during  the  first  part  of  the  business. 
This  evidence  was  properly  admitted  to  be 
considered  by  the  Jury,  with  the  other  facta, 
in  estimating  the  value  of  the  contract  or 
the  reasonable  amount  of  damage^  Wells  t. 
National  Idfe  Association  of  Hartford,  99 
Fed.  222.  280.  39  C.  a  A.  478,  5S  L).  B.  A.  88. 

[I]  It  Is  claimed  that  there  was  error  In 
allowing  plalntUE  to  show  the  number  of 
cases  of  the  goods  sold  in  Oregon  by  the  de- 
fondant^s  successor,  after  the  repudiation  of 
the  contract  and  before  the  trlaL  This  ert- 
dmce  was  admissible.  When  a  contract  for 
the  ndusive  right  or  ag^cy  to  Mil  an  ai^ 
tide  within  a  given  territcnr  tor  a  given 
tiine  is  bnAiCn  by  the  prindpal,  «vldaice  of 
later  sales  by  other  agents  or  tgr  flie  iKin- 
dpal,  within  thft  Ufa  of  the  contract,  in  the 
same  territory.  In  an  action  hy  the  agent  1b 
properly  admitted  to  enable  the  Jury  to  deteir^ 
mine  the  value  of  the  contract  or  loss  <tf 
inoflta.  Emerson  v.  Pac  Coaat  ft  N.  Ca,  99 
Minn.  1.  104  N.  W.  678,  1  L.  R.  A.  (N.  S.) 
446,  450,  lis  Am.  St  Repb  603,  6  Ann.  Gas. 
978;  Plttsbtiis  Gauge  Ca  r.  A^ton  Valve 
Co.,  184  Fa.  86.  89  AtL  228,  224 ;  Wakeman 
T.  Wheeler  ft  Wilson  Mfg.  Co.,  supra. 


From  the  amount  of  the  verdict  the  Jury 
evidently  found  in  favor  of  plaintiffs  for  a 
portion  of  the  extra  expoisee  Incurred  In 
creating  a  market  for  the  goods,  and  for  a 
loss  of  profits  whidi  idalntUTs  could  have 
obtained  up  to  the  time  of  trial. 

Finding  no  error  in  the  record,  ttto  Judg- 
ment of  the  lower  court  Is  affirmed. 


I<AWTON  V.  MORGAN,  FUBDNER  ft 
BOTOB  et  aL 
(Supreme  Court  of  Oxegon.    April  16»  1018.) 

MASTKB  and  SbBVAVTT  (I  818*)— iNDnPIKDXNT 

CoNiaACTOBs— Pkbsonai.  Injubibs— "Ann." 
A  general  contractor  Is  not  liable  to  a  serv- 
ant ot  an  independent  contractor  for  penonal 
injuries  caused  by  the  negligence  of  such  inde- 
pendent contractor  in  possesaion  of  the  prem- 
iBea,  under  Lavs  1911,  p.  16,  relating  to  the  du- 
ties of  owners,  contractors,  subcootracton,  or 
corporations,  or  persons  whatsoever,  "engaged" 
in  the  conBtmction  of  any  bnildinss,  ete.,  and 
reqoiring  "all  owners  ♦  •  •  and  other 
sons  having  charge  of  any  vork  involving  dan- 
ger to  em^oy^B  or  the  public  to  use  every  de- 
vice and  precaution  to  obviate  the  danger"; 
the  word  ^'and"  before  the  words  "othw  per- 
sona" In  such  statute  meaning  "or.** 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  ^261.  1258;  Dec  Dig.  { 
818.* 

For  other  definitions,  see  Winds  and  Phrases, 
vol.  1,  pp.  385-394 ;  voL  8,  p.  7676.] 

Appeal  from  Clrctiit  Court  Multnomah 
County;  C.  IT.  Oantenbeln,  Judge. 

Action  by  John  Lawton  against  Morgan, 
Flledner  ft  Boyce  and  others.  Judgment  for 
plaintiff,  and  defendant  named  appeals.  Re- 
versed. 

This  is  an  action  by  John  lAwton  against 
Morgan,  Flledner  ft  Boyce,  a  corporation, 
Thomas  Davidson,  W.  A.  Ldth,  and  B.  J. 
Hecker  to  recover  damages  for  a  personal  in- 
Jury  alleged  to  have  been  caused  by  the  de* 
Cmdants'  negligence.  The  summons  herein 
was  not  served-  upon  Davldsoi^  Leith,  or 
Hecker,  and  as  to  them  the  action  was  dis- 
missed. The  corporation  answering  denied 
the  material  avermoits  of  the  complaint  and 
set  up  afiOrmative  defenses  as  f(dlows:  0) 
That  the  injury  complained  of  was  caused  by 
an  independent  contractor ;  (2)  that  the  hurt 
resulted  from  the  plalntUFa  contributory  neg- 
ligence ;  ^  that  the  accident  arose  from  the 
negllg^oe  of  a  fdlow  servant;  and  (40  that 
the  idalntiff  assumed  the  risk.  The  aUc^- 
tions  of  new  nutter  In  the  answer  having,  by 
stipulation,  been  deemed  denied,  the  cause 
was  tried,  and  It  was  agreed  by  the  parties 
that  the  testimoi^  rec^ved  substantiated  the 
facts  in  substance  as  follows:  TbRt  on  March 
SO,  19^1,  the  time  of  the  accident,  Leith  and 
He&er  were  the  owners  of  a  tract  of  land  at 
tte  norttieaflt  oomer  of  Grand  avenue  and 
Blast  Stark  street,  Portland,  Ore^  and  prior 
thereto  they  had  entered  into  a  contract  with 
the  corporation,  whereby  It  enjgaged  to  erec( 
for  them  a  building  m  the  premises.  In 
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order  to  secure  an  adequate  foundation  for 
the  structure,  u  became  necessary  to  drive 
In  tbe  earth  plUng,  upon  the  top  of  which 
the  foundatton  might  rest;  whereupon  the 
corporation  made  a  contract  with  Daridson, 
toy  the  terms  of  which  it  agreed  to  snp[dy  the 
piling,  and  he  stipulated  to  furnish  the  ma- 
chhwy  and  labor  necessary  to  perform  that 
part  of  the  work.  The  piles  were  to  be 
driven  accordlug  to  the  plans  and  spedflca- 
tions,  but  such  drawings  and  detailed  state- 
ments were  deviated  ^om  by  the  corpora- 
tion's foreman,  who  changed  the  location  of 
some  of  the  supporting  timbers,  directed  in  a 
few  instances  that  one  pile  should  be  driven 
on  top  of  another,  specified  the  number  to  be 
aged,  and  indicated  the  d^pth  to  which  the^ 
should  be  forced.  The  plain tUf  was  employ- 
ed by  Davidson,  who  directed  where  and  how 
he  Blwnld  wwk,  and  had  the  right  to  dis- 
charge tilm,  though  he  and  the  other  emidoy- 

oigaged  In  driving  piling  wore  paid  by  the 
corporation's  checks,  which  orders  on  the 
bonk  were  <di8rsed  on  account  ot  the  con- 
tract price  against  Davidson,  who  was  with- 
out funds  to  pay  Ids  laborers.  The  steam 
engine  furnished  by  Davidson  as  a  motive 
ppw»  to  operate  the  pile  driver  was  old  and 
■defective,  the  appliances  for  raising  and  hold- 
ing the  hammer  inadequate  and  no 
provision  mis  made  Cor  an  Sclent  or  prompt 
system  of  communication  by  means  of  sig- 
nals between  the  man  who  operated  the  tax- 
«lne  and  the  employes  about  the  pile  driver. 
The  engine  was  Davidson's  property,  and  the 
corporation  did  not  exercise  any  supervlaltm. 
direction,  or  control  over  the  machinery,  the 
men  employed  by  Davidson,  the  signals,  the 
apparatus,  or  appliances  used  la  performing 
such  work,  and  ss  between  the  corporation 
and  Davidson  lie  was  an  tndep^ent  con- 
tracted. The  plalntilt  on  Mardi  30,  1911, 
was  engaged  as  "top  man"  on  the  pile  driv- 
er, and  while  he  was  endeavoring  to  place  a 
plliiv  betweoi  the  upright  leads  the  hammer, 
without  his  signal  and  in  the  absence  of  any 
warning,  fell,  cmahlng  his  left  hand  and 
causing  the  Injury  complained  of. 

Based  on  this  testimony,  the  corporation's 
counsel  moved  the  court  for  a  directed  ver- 
dict It  was  then  admitted  that  the  defense 
of  Independent  contractor  had  been  establish- 
ed, but  the  trial  court,  concluding  that  chap- 
ter 3  of  Laws  Or.  1911.  Initiated  by  peti- 
tion and  ratified  by  a  majority  of  the  votes 
cast  in  favor  of  the  measure  at  an  election 
held  November  S,  1910,  eliminated  such  de- 
fense, denied  the  motion.  The  cause  was 
then  submitted  to  the  Jury,  which  returned 
a  verdict  in  plalntlfTs  favor  In  the  sum  of 
$4,650,  and  Judgment  having  been  rendered 
thereon  the  corporation  appeals. 

R.  A.  Letter,  of  Portland  (Orlfflth,  Leiter 
ft  Alien  and  F.  J.  Lonergan,  all  of  Portland, 
on  the  brief),  for  appelant  W.  B.  Farr^, 
of  Portland  (Davis  ft  Farrdll  and  O.  D.  Toung, 
all  of  Pwtland,  on  ttie  mieO,  txx  respondent 


MOOBB,  J.  (after  stating  the  f&cts  as 
above).  It  Is  conceded  that  by  the  principles 
of  the  common  law  an  action  of  this  kind 
could  not  have  been  maintained  against  Mor- 
gan, Fleidner  ft  Boyce.  The  question  there- 
fore to  be  considered  Is  whether  or  not  the 
oiactment  referred  to  permits  a  recovery  un- 
der the  facts  stipulated.  The  act,  as  f&r  as 
deemed  necessary  herein,  reads  as  follows: 

"AU  owners,  contractors,  subcontractors, 
corporations  or  persons  whatsoever,  engaged 
In  the  construction  *  *  *  of  any  build- 
ings *  *  *  or  operation  of  any  machin- 
ery •  •  •  shall  see  that  all  machinery 
other  than  that  operated  by  hand  power 
shall,  whenever  necessary  for  the  safety  of 
persons  employed  In  or  about  the  same  or  for 
the  safety  of  the  general  public,  be  provided 
with  a  system  of  commui^catlon  by  means  of 
signals,  so  that  at  all  times  there  may  be 
prompt  and  efficient  communication  between 
the  employes  or  other  persons  and  the  operator 
of  the  motive  power,  •  •  •  and  generally, 
all  owners,  contractors,  or  subcontractors  and 
other  persons  having  charge  of,  or  responsi- 
ble for,  any  work  involving  a  risk  or  dan- 
ger to  the  employte  or  the  public,  shall 
use  every  device,  care  and  precaution  which 
it  Is  practicable  to  use  for  the  protection  and 
safety  of  life  and  limb,  limited  only  by  tbe 
necessl^  for  preserving  the  efficiency  of  the 
structure,  machine  or  other  apparatus  or  de- 
vice, and  without  regard  to  the  additional 
cost  of  suitable  material  or  safety  appliances 
and  devices."  Section  1. 

"The  manager,  superintendent,  foreman  or 
other  person  In  charge  or  control  of  the  con- 
struction or  works  or  operation,  or  any  part 
thereof,  shall  be  held  to  be  the  agent  of  the 
employer  In  all  suits  for  damages  for  death 
or  injury  suffered  by  an  employe."   Section  2. 

"In  all  actions  brought  to  recover  from  an 
emjdoyer  for  Injuries  suffered  by  an  em- 
ploye the  negligence  of  a  fellow  servant  shall 
not  be  a  defense  where  the  Injury  was  caused 
or  contributed  to  by  any  of  the  foUowii^c 
causes,  namely:  Any  defect  in  the  structure, 
materials,  works,  plant  or  machinery  of 
which  the  employer  or  his  agent  oould  have 
had  knowledge  by  the  eserdse  of  ordinary 
care;  the  neglect  of  any  person  engaged  as 
BupOTlntendent,  manager,  foreman,  or  oVmsc 
penon  in  charge  or  control  of  the  works, 
Idant,  machinery  or  appliances;  the  incom- 
petence or  negligence  of  any  person  In  cha^ 
of,  or  directing  the  particular  work  In  which 
the  emidoyfi  was  oigaged  at  the  time  of  the 
injury  or  deaOi ;  Uie  lnconv>et«iee  or  negli- 
goice  of  any  persm  to  whose  ordras  the  em- 
l^oytf  was  bonnd  to  conform  and  did  con- 
form and  by  reason  of  his  having  conformed 
thereto  the  Injury  or  death  resulted;  the 
act  of  any  fellow  servant  done  in  obedience 
to  the  rules,  Instmctions  or  orders  given  by 
the  employer  or  any  otiier  person  who  has 
authority  to  direct  the  doing  of  said  act" 
Section  5. 

It  wlU  be  kept  In  mind  that  the  first  part 
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of  section  1  of  the  act  embraces  *'all  owners, 
contractors,  subcontractors,  corporations  or 
persons  wbataoever."  Tbe  me  of  the  word 
"or,"  as  last  quoted,  wotQd  serai  to  indicate 
that  for  the  recoreiy  of  damages  sustained 
by  a  personal  Injury  a  sereral  and  not  a 
joint  liability  was  contemplated.  KotA  t. 
Fox,  71  App^  DlT.  288,  76  N.  T.  Supp^  913. 
In  the  latter  part  of  the  section  adverted  to 
it  vlll  be  remembered  that  "all  owners,  con- 
tractors or  subcontractors  and  other  persons 
harii^  diarge  of,  or  respondble  for,  any 
work  InTolvlng  a  risk  or  danger  to  the  em- 
ployte  or  the  public^  shall  uae  every  device, 
otre  and  precaaticm  whidi  It  la  loactlcable  to 
use  An  the  protection  and  safety  of  life  and 
limb."  It  will  be  oboerved  that,  wbUe  the 
word  "or"  la  nnderstood  to  be  used  and  em- 
ployed betweoi  the  phrase  and  words  "all 
owners  contractors  or  anbcontractors,"  the 
word  "and"  Immediately  foUows  the  latter 
word,  preceding  the  phrase  "other  persons." 
The  Indlvidaals  thos  referred  to  are  the  per- 
sona "having  charge  of,  or  responsible  for, 
any  work  Involving  a  risk  or  danger  to  the 
employfia  or  the  public."  Prom  an  examina- 
tion o.f  the  entire  act  it  is  b^eved  that  the 
connective  used  between  the  word  "sobcon- 
tractors"  and  the  phrase  "other  persons" 
should  be  "or,*'  thereby  manifesting  a  legisla- 
tive purpose  to  create  a  several  and  not  a 
Joint  liability  resulting  from  an  Injury  to 
an  employ^,  caused  by  the  negligence  of  ci- 
ther of  the  persons  designated,  when  engaged 
in  the  construction  of  any  building. 

In  section  2  of  the  act  it  la  the  manager, 
superintendent,  foreman,  or  other  person  in 
charge  or  control  of  the  construction  or 
works  or  operation,  or  any  part  thereof,  who 
shall  be  held  to  be  the  agent  of  the  "employ- 
er" in  all  actions  for  damages  for  death  or 
Injury  suffered  by  an  employ^.  It  is  evident 
that  an  employer,  whether  owner,  contractor, 
or  subcontractor,  who  Is  oigaged  In  the  con- 
struction of  a  building  is  the  only  party  de- 
fendant in  an  action  to  recover  damages  for 
a  personal  injury  suffered  by  an  employe 
while  engaged  In  the  same  branch  -of  the 
service.  This  determination  Is  obvious  from 
the  language  of  section  5  of  the  act,  to  wit, 
"In  aU  actions  brought  to  recover  from  an 
employer  for  Injuries  suffered  by  an  em- 
ploye," etc. 

In  Gibbons  v.  Ghapln,  147  UL  Appi  675,  an 
action  was  brought  against  the  owners  of  a 
building  being  constructed  by  an  indepradent 
contractor  for  a  personal  injury  alleged  to 
have  been  caused  by  a  violation  of  an  ordi- 
nance of  the  city  of  Chicago,  which  municipal 
enactment  was  as  follows:  "It  shall  be  the 
duty  of  all  owners,  ctmtractora,  builders  or 
persona  having  control  or  supervision  of  all 
bnlldlngs  in  course  of  erectim  whldi  shall 
be  more  than  thirty  feet  high,  to  see  that 
all  stairways,  elevator  openings,  flues,  and  all 
other  openings  in  the  floors  shall  be  covered 


or  properly  inotected.**  The  plaintLfT  In  that 
actlwi  having  recovered  a  Judgment,  it  was 
revised  on  appeal ;  the  oonrt  holding  tiiat  U 
a  prason  were  Injured  upon  premises  In 
course  ot  erection  or  repair  tlie  ownw  waa 
not  liable  for  the  hurt,  notwithstandli^  It 
was  occaaloned  by  negligence;  If  it  appeared 
that  such  premises  were  In  the  powcoslMi  of 
Independent  contractors,  irtio  wwe  so  cm- 
stmctlng  the  same,  and  that  the  own«  did  not 
and  waa  not  exWdaing  snperviaory  care  or 
directi<ni  ovw  saCh  premises  at  ttie  time  of 
the  accident 

In  the  case  at  bar  the  oopontlon  was  not 
Lawton's  emjdoyw.  It  had  no  power  to  en- 
gage or  discharge  him,  and  tturagta  it  Issued 
dieCkB  in  itaymait  of  the  labor  performed  In 
driving  the  piling  the  method  adopted  to 
Ihiuidate  these  oUlgatlons  was  tantamount 
to  accepting  Davldson'B  ordars,  gtm  to  Us 
employte.  for  the  wages  doe  them. 

While  the  corporatloa's  fbreman  dizected 
whwe  the  piles  should  be  driven  and  indicat- 
ed where  It  was  necessary  to  place  (me  idle 
on  the  top  of  another,  In  order  to  ft>rce  them 
to  the  proper  depths  so  as  to  famish  ado- 
qoate  sopport  for  the  fonndatlon.  Davidson's 
mode  and  manner  of  ddng  the  work  was  not 
Interfered  with  In  any  way ;  nor  was  any  so- 
pervlsiou  or  control  thereof  exercised  the 
corpomtioit  Though  it  was  the  genera]  con- 
tractor which  sublet  a  part  of  the  work,  it 
necessarily  occupied  the  same  relation  to  the 
plaintiff  as  the  owners  of  the  building,  and 
since  the  latter  took  no  part  In  superintend- 
ing the  performance  of  the  pile  driving  they 
are  not  liable  for  the  hurt,  and  for  tlie  aame 
reason  the  corporation  la  not  accountable  to 
the  plaintiff  for  an  Injury  he  suffered  In  con- 
seouence  of  Daridscai's  negligoice^  We  con* 
aider,  ther^bre^  that  this  actloa  cannot  be 
maintained  against  the  corporatiai  as  the 
gweral  oontractor,  and  that  In  refusing  to 
Instruct  the  Jury  as  requested  an  error  was 
committed. 

Hie  Judgment  of  the  circuit  court  should 
be  reversed  and  the  action  dlsmlned;  and 
it  is  so  ordered. 


CRUSON  V.  CITY  OP  I^ANON. 
(Supreme  Court  of  Oregon.    April  15.  1913.) 

Dedicatton  <J  39*)— Bquiiable  DmoppBi^ 

Municipal  Corporations  —  OPsnzNa  Aig- 
lets. 

The  public  la  not  estopped  by  laches  to 
claim  an  alley  as  against  one  who  parchased 
lots  according  to  a  recorded  plat,  showing  the 
alley  through  them;  the  improvementB  placed 
on  It  not  being  of  Buch  a  lasting  and  valuable 
character  that  the  opening  of  the  alley  will 
entail  any  great  pecunlaiy  toss  and  sacrifice, 
but  being  merely  lawn,  lilac  and  rose  bushes 
three  cherry  trees,  and  a  lai^e  shade  tree. 

[Ed.  Note.— For  other  cases,  see  Dedicati<Hi. 
CenL  Dig.  S  77;  Dec  Dig.  |  8».«1 

Appeal  from  Circnit  Ooort;  Linn  County; 
Wm.  Galloway,  Judge. 


•For  otber  cmw  §m  mom  topto  and  moUob  NUHBBR  Is  On.  Pig.  *  Am.  Dig.  Kay-Me.  8wlw  *  lUp'r  IndaiM 


DigilizGd  by 


Google 


Or.) 


CRUSON  T.  CITY  OP  LKBANON 


317 


Snit  b7  Battle  A.  OmBon  against  the  City 
of  Lebanon.  Decree  for  dtfendant  Flalndff 

appeals.  AfBrmed. 

PlalntlfF  Is  tbe  owner  of  lots  S,  4,  7.  and 
6,  block  10,  tn  the  town  of  Lebanon,  wbicb 
are  tbe  south  half  of  the  blod£,  and  she  and 
her  grantors  have  been  In  the  exclustre  pos- 
session of  the  said  south  half  of  the  block, 
iacladlng  the  alley  through  the  same,  since 
about  the  year  1861.  Tbe  residence  thereon 
la  situated  on  lot  8,  west  of  tbe  alley,  and 
fronts  east,  and  the  ground  east  of  the  house 
extending  to  Second  street,  including  tbe  al- 
ley, is  set  to  lawn,  fruit  trees,  berries,  flow- 
ers, shrubbery,  ornamental  trees,  and  a  gar- 
den. There  are  three  cherry  trees,  flowers, 
slirubbery,  and  a  large  maple  tree  on  the  line 
of  tbe  alley.  The  dty  is  proceeding  to  lay 
a  sewer  system,  which  It  desires  to  locate 
through  the  alley  in  said  lot ;  and  it  threat- 
ens to  open  said  alley  and  lay  the  sewer 
therein.  This  suit  is  brought  to  enjoin  tbe 
dty  from  so  doing  on  the  ground  tliat  it 
should  be  estopped  from  opening  said  alley 
because  of  the  private  rights  of  the  plaintiff 
that  have  grown  up  in  consequence  of  the 
laches  of  the  dty  in  permitting  it  to  be 
claimed,  occupied,  and  improved  by  the: 
plaintiff  and  her  grantors  for  a  period  of 
more  than  40  years.  The  case  was  put  at 
issue,  flndings  were  made  in  favor  of  tlie  de- : 
fsDdant,  and  the  suit  dismissed.  The  plain- 
tiff aivieala. 

J.  K.  Weatberford,  of  Albany  (Weather- 
fbid  ft  Weatlierfbrd,  of  Albany,  on  the  brief), 
for  appellant  N.  M.  Newport,  at  Lebanon 
(S.  M.  Garland,  of  Lebanon,  on  the  brief), 
tor  raqtondent 

EAKIN,  J.  (after  stating  tbe  facts  as 
above).  Plaintiff  relies  upon  the  dedsions 
in  Schooling  v,  Harrisburg,  42  Or.  494,  71 
Pac.  605,  and  In  OUver  v.  Synhorst,  48  Or. 
292,  86  Pac.  376,  7  L.  R.  A,  (N.  S.)  243.  In 
tbe  former  case  it  Is  said,  following  Judge 
DHlon'8  statement  of  tbe  law  in  bis  text- 
book on  Municipal  Corporations:  "It  wilU 
perhaps,  be  found  that  cases  will  arise  of 
such  a  character  that  justice  requires  that 
an  equitable  estoppel  shall  be  asserted  even 
against  the  irablic;  but,  if  so,  such  cases 
will  form  a  law  unto  themselves,  and  do' 
not  fail  within  the  legal  operation  of  limita- 
tion enactments."  And  In  tbe  case  of  Oliver 
V.  Synhorst,  tupra,  the  court,  following  tbu 
first-mentioned  case,  says:  "But,  while  the 
rule  may  be  that  the  ordinary  statute  of 
limitations  as  such  cannot  be  set  up  to  de- 
feat the  right  of  the  public  to  the  use  of  a 
street  or  highway,  there  may  grow  up,  in 
conseqnOBce  of  the  laches  of  tbe  public  au- 
thorities, private  rights  of  more  persuasive 
force  In  the  particular  case  than  that  of  the 
public,  and  if  'acts  are  done  by  an  adjoining 
proprietor  which  Indicate  that  be  Is  In  good 
flritii  dalnrlin  h  bis  own  that  wbldi  Is,  In 


fact,  a  part  of  tlie  highway,  and  Is  expend- 
ing money  on  the  faith  of  his  claim,  by  ad- 
Justing  his  property  to  tbe  highway  as  he 
supposes  or  claims  it  to  be,  the  public  wlU 
be  estopped.'"  When  tbe  OUver  t.  Syn- 
borat  Case  was  here  on  tbe  second  appeal 
(68  Or.  S82,  1<»  Fac.-762,  115  Pac.  QM).  It 
was  dedded  npon  the  evidence,  and  Mr.  Jns* 
tice  HcBride,  tn  d^vering  the  oi^nlon,  says : 
"As  was  mtlmated  by  Mr.  Chief  Justice  Bean 
in  bis  previous  (^dnion  in  this  case,  tbe  prln- 
dple  of  an  estoppel  In  pais  will  mly  a^ply 
In  exceptional  cases,  and  In  our  Judgment 
this  is  not  a  case  at  that  dianuiter."  niere 
is  a  note  to  the  case  of  Oliver  r.  Synhorst 
48  Or.  292,  86  Fac;  376,  In  7  L.  B.  A.  (N.  8.) 
243,  In  which  many  cases  are  collated  and 
reviewed.  The  annotmtor  reet^nlns  that  the 
cases  on  this  point  are  Irreooneilable^  many  (tf 
whldi  follow  Judge  X>lUoa'fl  statonent  of  the 
law  qnoted  In  Ollyer  t.  Synboxst,  sapra; 
and  be  finds  the  moat  consistent  statonent 
of  tbe  law  in  the  niinols  cases,  which  recog- 
nize the  equitable  estoppel  stated  by  Dillon, 
but  draw  a  close  line  by  which  to  determine 
the  conditions  which  will  Justify  the  estop> 
pel,  namely,  where  the  public  have  long  wlUi- 
beld  the  assertion  of  control  over  streets, 
and  private  parties  ban  been  Induced  there- 
by to  believe  tbe  street  abandoned,  and 
have  made  Improvements  and  structures  in 
a  situation  where  they  must  suffer  great 
pecuniary  loss  if  the  street  is  opened.  "But," 
says  tbe  note,  "this  doctrine  is  of  no  avail 
where  no  valuable  or  lasting  Improvements 
have  been  made  by  tbe  abutting  owner  npon 
the  portion  of  tlie  street  claimed  by  him" — 
dtlng  SulUvan  v.  Tlchenor,  179  III.  97,  53 
N.  E.  S61,  which  holds  that  a  dty  was  not 
estopped  from  building  a  sidewalk  on  the 
true  line  of  a  public  street  by  tbe  mere  fact 
that  a  portion  of  it  was  fenced  In,  and  along 
that  fence  a  sidewalk  was  constructed  by 
others  than  tbe  munldpal  authorities.  Tbe 
line  of  distinction  as  to  what  conditions  will 
Justify  an  estoppel  is  well  stated  in  De  Ealb 
V.  Luney,  193  IlL  185,  61  N.  E.  1036,  in 
which  tbe  conrt  refused  to  bold  the  dty  es- 
topped where  It  appeared  that  tbe  only  Im- 
provements placed  upon  tbe  disputed  land  by 
the  abutting  owner  were  an  Inexpensive 
wooden  picket  fence,  a  maple  tree  about 
ten  years  old,  a  lilac  bush,  a  creeping  vine, 
and  growing  grass;  deeming  that  tbe  loss 
of  these  things  would  not  present  such  a 
case  of  hardship  and  sacrifice  that  right  and 
Justice  demanded  an  estoppel  against  tbe 
public. 

It  is  said  that  to  grant  such  an  estoppel* 
there  must  be  more  than  tbe  Inclosure  of 
the  street  with  the  acquiescence  of  the  dty 
authorities  and  belief  in  good  faith  on  the 
part  of  the  dalmant  that  the  street  has  been 
abandoned  by  the  public;  but  also  on  the 
faith  of  that  belief,  and  with  the  acquies- 
cence of  those  r^resentlng  the  public,  such 
private  party  has  wected  stmctores  on  the 
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street  and  made  ImproTements  tbereon  of 
snch  a  lasting  and  valuable  character  that 
to  permit  the  inibUc  to  assert  the  right  to  re- 
possess Itself  of  the  premises  would  entail 
such  great  pecuniary  loss  and  sacrifice  apou 
the  private  property  holder  that  justice  and 
right  would  demand  that  the  public  be  estop- 
ped. See,  also,  Crodcer  t.  Collins,  37  S.  C. 
327.  15  S.  E.  951,  34  Am.  St  Bep.  752. 
Plaintitr  purchased  the  property  described  in 
the  deed  by  lots,  as  designated  upon  the 
plat  of  the  town  of  liCbanon  recorded  In  the 
office  of  the  clerk  of  Llnn  county;  and  that 
plat  shows  the  alley.  Therefore  plaintiff  is 
not  brought  within  the  language  of  the  Oli- 
ver T.  Synhorst  Case,  namely,  that  the  acts 
done  do  not  indicate  that  plaintiff  and  her 
grantors  In  good  faith  claimed  to  own  the 
alley  and  expended  money  on  the  faith  of 
their  claim.  Fnrthermore,  the  Improvements 
on  tjie  alley  are  not  of  such  a  lasting  ^nd 
valuable  character  that  the  opening  of  the 
alley  would  entail  any  great  pecuniary  loss 
and  saerlflce  upon  plaintiff.  The  improve- 
ments consist  of  lawn,  lilac  and  rose  bushes, 
three  cherry  trees,  and  a  large  and  symmetri- 
cal maple  tree.  We  think  the  focts  here  are 
not  within  the  exceptional  cases  to  which 
the  estoppel  in  pais  should  apidy. 
The  decree  la  aiBnned. 


HAWXHUKST  v.  MEADOW  liAKB 
LUBfBEB  CO. 
(Supreme  Gtonrt  of  Oregon.    April  16,  1913.) 
Appeal  and  Brbob  (|  e90*>— Rbvibw— Som- 

cnHCT  OP  Biixa  of  Exception. 

In  an  action  againat  tfae  Meadow  Lake 
Lamber  Company  to  recover  the  price  of  meat 
■old,  a  bill  of  exceptions  complaining  of  the  ez- 
duBioD  of  evidence  to  show  that  bucd  meat  was 
charged  to  the  K.  Logging  Company  by  direc- 
tion of  defendant's  representative,  bat  not 
showing  whether  plaiotiff  was  trying  to  prove 
that  lie  delivered  the  meat  to  defendant  and 
charged  it  to  the  K.  Company,  or  that  he  de- 
livered and  charged  it  to  the  K.  Company  by 
direction  of  defendant's  representative,  or  that 
he  offered  to  prove  that  he  sold  or  delivered 
any  meat  to  either  corporation,  was  insufficient 
□nder  Ll  O.  L.  i  171,  requiring  bills  of  excep- 
tions to  state  so  much  of  the  evidence  as  Is 
necessary  to  explain  the  objection,  since  It 
could  not  be  determined  whether  or  not  the  pro- 
posed testimony  was  relevant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  2897-2^,  s£&2-2904, 
2906,  2908;  Dec  Dig.  S  690,*] 

Appeal  from  Clrcait  Court,  ElamaOi  Comi- 
ty;  Henry  !>.  Benson,  Judge. 

Action  by  J.  W.  Hawxhurst  against  the 
Meadow  Lake  Lumber  Company.  Ju^ment 
for  defendant,  and  idaintlff  appeals.  Af- 
firmed. 

Ttita  la  an  action  to  recover  tm  the  price 
of  certain  meat  alleged  to  have  been  sold  to 
defendant  The  complaint  la  In  the  unul 
form  for  goods  sold  and  delivered.  The  an- 
swer denied  the  sale  and  delivery  of  the 

*ftorettMr 


meat,  and  pleaded  a  counterclaim  of  941.95 
for  lumber  sold  and  delivered  to  plaintiff. 
The  reply  admitted  that  the  defendant  had 
furnished  lamber  of  the  value  of  f30,  and  no 
more,  and  alleged  that  such  sum  had  been 
credited  on  defendant's  account  The  fol- 
lowing ia  substantially  the  whole  t^l  of  ex- 
ceptions, except  as  to  the  charge  of  the  court, 
to  which  no  exception  was  taken  on  the  trial: 
"Q.  You  may  state  when,  if  at  any  time, 
he  came  in  there,  and  said  to  make  a  differ- 
ent charge  or  anything  of  that  kind,  and  how 
that  came  about?  To  which 'question  the 
defendant,  by  its  counsel,  objected  to  as  In- 
competent, and  not  responsive  to  any  Issue 
In  the  pleadings,  and  on  the  further  ground 
unless  it  appears  it  was  in  vrrlting,  and  far- 
ther that  there  is  not  an  allegation  in  the 
pleadings  that  this  meat  was  sold  to  anybody. 
•  •  •  Thereafter,  the  plaintiff,  by  his 
counsel,  asked  the  witness  the  following 
question:  Q.  When  was  it,  Mr.  Hawxhurst, 
that  Mr.  Higglns  came  to  your  place  of  busi- 
ness, or  into  your  place  of  business,  at  which 
time  he  stated  to  you  for  you  in  the  future 
to  make  the  charges  to  the  logging  company? 
To  which  question  defendant  by  its  counsel 
objected  to  as  Incompetent,  Irrelevant,  and 
immaterial  on  the  grounds  urged  in  the  pre- 
vious objection,  unless  It  appears  that  any 
authority  of  this  nature  was  made  In  writ- 
ing on  behalf  of  the  defendant  corporation, 
which  objection  was  sustained  by  the  court, 
to  which  ruling  the  plaintUTs  counsel  ex- 
cepted. And  thereafter  In  the  progress  of 
said  trial  was  asked  the  following:  Q.  1 
will  ask  you  whether  or  not  yon  sold  any 
meat  on  and  after  this  time  throui^  the  In- 
structions of  Mr.  Higglns  or  not?  A.  Yob. 
By  Mr.  Stone:  Objected  to  as  Incompetent, 
and  moved  to  strite  his  answer  ont  By  the 
Court:  That  question  goes  to  sales  that  wen 
chaiq^  other  than  to  the  Long  Lake  Lum- 
ber Company.  By  Mr.  Irwin:  Yes,  sir; 
that  appears  upon  their  books.  By  the 
Court:  The  objection  will  be  sustained.  To 
which  an  objection  (exception)  was  taken  by 
the  plalntUTs  counsel  Thereafter  the  plaln- 
tiff,  by  his  counsel,  asked  the  same  witness 
the  following  question:  Q.  I  will  ask  yon  to 
state  whether  or  not  you  made  a  sale  or 
sales  of  any  beef  which  upon  your  twoks 
were  charged  to  any  one  other  than  the 
Meadow  Lake  Lumber  Company?  A.  Yes, 
sir.  To  whldi  question  and  answer  the  de- 
fendant, by  Its  counsel,  objected  and  moved 
to  strike  the  answer  out  on  tfae  ground  tliat 
It  was  Incompetent  and  immaterial;  whldi 
objection  was  sustained,  and  to  whkit  raUng 
plaintiffs  counsel  took  an  exception,  which 
was  allowed  by  the  court  Thereafter  plain- 
tiff, by  his  counsel,  asked  the  plaintiff  the 
following  question:  Q.  I  will  ask  you  to 
state  to  the  court  and  jury  such  amounts  as 
were  charged  to  other  than  the  M«idow  Lake 
Lnmber  Company,  or  the  aggregate  of  0» 
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sales,  il  yon  know?  To  whlcb  the  defendant, 
by  Its  attorney,  objected  for  tbe  reason  that 
the  question  was  Immaterial,  Incompetent, 
and  Irr^evant,  which  objection  was  euataln- 
ed  by  the  court,  to  which  rulli^  plaintiff,  by 
bis  attorney,  tfuepted,  which  vas  allowed 
by  the  court 

"Offer  of  Proof.  And  thereafter  In  the 
progress  of  the  trial,  plaintiff,  J.  W.  Hawx- 
hurst,  by  his  attorney,  made,  the  following 
offer  of  proof;  That  the  witness  J.  W. 
Hawxhurst,  who  Is  the  plaintiff  in  this  case, 
will  testify,  If  permitted  by  the  court,  that 
on  or  atv>ut  May  7,  1910,  that  Mr.  Hlgglns, 
who  at  that  time  was  representing  the  Mead- 
ow Lake  Lumber  Company,  came  Into  Mr. 
Hawxhurst's  place  of  business  and  stated  to 
Mr.  Hawxhurst  that  he  should  charge  the 
rest  of  the  meat  to  the  Klamath  Falls  Tim- 
ber &  Logging  Company,  and  immediately 
withdrew;  that  he  did  not  make  any  ex- 
-planation  to  Mr.  Hawxhurst  any  further 
than  made  in  that  statement ;  that  Mr.  Hawx- 
hurst did  not  know  anything  In  regard  to 
such  company  as  the  Klamath  Falls  Tlip- 
ber  &  Logging  Company;  that  he  presumed 
the  Klamath  Falls  Timber  it  Logging  Com- 
pany was  an  adjunct  of  the  Meadow  Lake 
Lumber  Company;  that  so  far  as  the  ques- 
tion of  hla  charges  In  the  matter  was  con- 
cerned, it  was  simply  a  matter  of  conven- 
ience to  the  Meadow  Lake  Lumb^  Com- 
pany; and  that  It  was  not  bis  Intention  at 
any  time  to  waive  the  credit  wliich  was  ex- 
tended to  the  Meadow  Lake  Lumber  Com- 
pany, and  thereby  accept  in  lieo  thereof — 
extend  credit  to  the  losing  company.  That 
at  a  date  at  some  later  time,  on  or  aboat 
July  12,  1910,  the  witness  Hlgglns,  who  at 
that  time  was  acting  In  a  representative  ca- 
pacity, representing  the  Meadow  Lake  Lum- 
ber Oompany,  came  into  his  place  of  business, 
and  In  the  presence  of  J.  W.  Hawxhurst  and 
his  son  George,  says:  "Tbsj  hare  attached 
the  xramp ;  ieesB  your  hands  <^  and  yon  will 
get  your  money."  That  the  said  J.  W. 
Hawxhurst,  relylns  upvu  the  representations 
of  Hr.  Hi^gliis,  and  relying  upon  the  fact 
that  they  would  get  their  money,  under- 
standing that  the  attachment  was  against 
the  Meadow  Lake  Lumber  Company,  and  the 
Meadow  Lake  Lumber  Company  being  the 
only  poson  to  «hom  credit  was  extended, 
forbore  to  proceed  in  the  matter,  and  did 
not  attach,  or  take  any  tuTther  proceedings 
bi  r^rd  to  the  recomjr  of  the  amount  that 
he  claimed  due  at  that  tlma.* 

"And  thereafter,  on  redirect  examination, 
j^ntlff,  by  his  connsd,  was  ufted  the  fol- 
lowing question:  Q.  Nov,  Mr.  Hawxhurst, 
how  does  It  come  that  you  have  th^  sum  of 
1382.88  diarged  to  the  Klamath  Falls  Tim- 
ber ft  Logging  Company,  under  what  drcum- 
stances  was  that  done?  A.  ^tbat  was  done 
at  the  instance  of  Mr.  Hl^ytlns  requesting  me 
to  change  the  account  on  our  books.  By  Mr. 

•VorstlMr 


Stone:  Objected  to  as  Incompetent  Counsel 
comes  in  and  asks  why  he  did  that  and  un- 
less he  can  show  there  was  some  obligation 
on  the  part  of  the  Meadow  Lake  Company 
to  become  responsible,  you  cannot  bind  them ; 
therefore  It  Is  Incompetent  WUch  objection 
was  sustained  by  the  court,  and  to  which  rul- 
ing plaintiff,  by  his  counsel,  took  an  excep- 
tion. And  thereafter  plaintiff,  by  his  coun- 
sel, was  asked  the  following  question:  Q. 
In  other  words,  you  were  looking  to  the  Mead- 
ow Lake  Lumber  Company  for  that  pay 
right  along,  were  you  not?  To  which  ques- 
tion defendant  by  Its  counsel,  objected  to 
as  Incompetent,  Irrelevant,  and  Immaterial, 
with -reference  to  the  account  as  charged  to 
the  Klamath  Falls  Timber  &  Logging  Com- 
pany, which  objection  was  sustained  by  the 
court,  to  which  ruling  plaintiff,  by  his  coun- 
sel, took  an  exceptton." 

John  Irwin,  of  E3amath  Falls,  for  appel- 
lant O.  F.  Stone,  of  Klanuth  Falls  (Stone 
ft  Barrett,  of  Klamath  Falls,  on  the  brief), 

for  respondent 

McBRIDB,  a  J.  (after  stating  the  facts 
as  above).  Section  171,  L.  O.  L.,  relating  to 
the  preparation  of  a  bUl  of  exceptions,  re- 
quires that  the  objection  shall  be  stated  with 
so  much  of  the  evidence  as  is  necessary  to 
explain  it  That  has  not  been  done  in  this 
case.  Whether  plaintiff  was  trying  to  show 
that  he  had  delivered  the  meat  to  defendant, 
and  had  charged  It  to  the  Klamath  Falls 
Timber  ft  Logging  Company,  or  whether  his 
claim  was  that  he  had  delivered  to  the  Kla- 
math Falls  Timber  ft  Logging  Company  and 
charged  It  to  them  on  the  suggestion  of  de- 
fendant's representative,  does  not  appear. 
His  offer  of  proof,  which  Is  not  preceded  by 
any  question  to  which  It  applies,  is  equally 
Indefinite.  There  is  no  offer  to  prove  that 
at  any  time  he  sold  or  delivered  any  meat 
at  any  price  to  either  corporation.  Neither 
the  questions  asked  nor  the  offer  made  shows 
the  relevancy  of  the  proposed  testimony. 

In  the  absence  of  the  whole  testimony  tak- 
en at  the  trial  we  are  unable  to  say  that  the 
testimony  offered  was  relevant,  and  therefore 
the  Ju^iment  is  affirmed. 


TBMPLETON  T.  MORRISON  et  sL 

(Snprane  Oomrt  of  Oregon.    April  10,  1918.) 

L  Appeaz,  ard  ramoB  <|  414*>— "Advxbsb 
Parti"— NoTicx  or  Appbai^ 

The  "advene  party"  entitled  to  notice  of 
appeal  under  L.  O.  L.  f  600,  is  every  party 
whose  Interest  in  relation  to  uie  Judgment  ap- 
pealed from  is  in  conflict  with  the  modificatioa 
or  reversal  sought  tiy  the  appeal ;  that  Is,  every 
party  Interested  In  tustaininc  the  Judgment 
(citing  1  Words  and  Phrases,  p.  224). 

[Ed.  Note.— For  other  eases,  tee  Appeal  and 
Error.  Cent  Dig.  H  2187.  JMSS;  Dee.  Dig.  | 
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2.  JVOaHBHT  (I  237*)— PABTXIS— JOHTC  DlBT- 

oma. 

In  an  wtioii  agalaat  icdnt  debtors,  where 
only  fsomiiion  defenset  are  maintained,  the 
jndgment  ihoold  be  midered  asainit  all  <w 
none. 

[Bd.  Note.— For  other  casefl,  eee  Judgment, 
Cent  Dig.  11  410,  418-121,  429;  Dec  Dig.  S 
237.«] 

3.  Appeal  ard  I^bob  d  707*)— Pasties  on 
Appeal. 

A  Jndgmeat  was  rendered  against  L.,  C., 
and  M.,  on  a  joint  redelivery  bond,  I*,  default- 
ing. M.  appealed  from  the  judgment  without 
serving  notice  of  appeal  on  C.  Subsequently, 
in  another  salt,  a  decree  was  rendered  adjadg- 
ing  that  G.  waa  primarily  liable  on  the  bond, 
and  that  M.  was  a  surety,  and  G.  and  wife 
took  an  appeal  therefrom,  which  was  undeter- 
mined. Held,  that  a  motion  to  dlsinisa  the  ap- 
iwal  for  want  of  notice  on  tfae  adverse  parties 
must  be  denied,  with  the  privilege  of  renewal 
at  final  bearing,  since  the  issues  between  M. 
and  G.  should  not  be  determined,  on  motion  to 
dismiss,  while  the  other  appeal  was  pending,  in 
which  the  issues  were  directly  raised. 

[Bd.  Note^For  other  cases,  see  Appeal  and 
Bnoe.  Gent  Dig.  S|  814»-81D4;  Dee.  Dift  I 
787.T 

Appeal  firom  ClrctUt  Court,  Multnomali 
County;  Henry  B.  McOlnn,  Judge. 

Action  by  G.  B.  Templeton  against  Flnley 
Morrison  and  others.  From  a  Judgment  for 
plalntifr.  defendant  named  ajKteala.  Motion 
to  <^i<mi<jMi  appeal  denied. 

Stapleton  &  Sleight,  of  Portland,  for  ap- 
pellant Ralph  R.  Dunlway  and  C.  I*  Wheal- 
don,  both  of  Portland*  for  reapondent 


BEAN,  J.  This  la  a  motion  to  dismiss. 
Plaintiff  mores  to  dismiss  the  appeal  In  this 
action,  for  the  reason  that  the  notice  of  ap- 
peal has  not  been  served  on  all  the  adverse 
parties  who  appeared  In  the  action ;  that  la, 
for  the  reason  that  It  haa  not  been  served  on 
defendant  W.  E.  Cook. 

It  appears  from  the  record  that  the  Judg- 
ment from  which  this  appeal  Is  taken  was 
against  defendants  Cecil  B.  Lloyd.  W.  E. 
Cook,  and  Flnley  Morrison  upon  a  joint  re- 
delivery twnd.  The  Judgment  was  rendered 
against  a  B.  Lloyd  by  default.  W.  B.  Cook 
appeared  and  contested  the  action,  but  did 
not  appeal.  Plaintiff  contends  that  W.  B. 
Cook  Is  an  adverse  party  to  this  appeal,  and 
that  it  is  necessary  to  serve  notice  of  appeal 
and  undertaking  on  him,  for  the  reason 
that  he  Is  vitally  Interested  in  having  this 
Judgment  stand  as  a  legal  Judgment  against 
Flnley  Morrison,  ao  that  there  will  be  the 
r^ht  of  contribution  between  W.  EL  Cook 


and  Slnley  Morrison  upon  the  payment  of 
the  judgment 

[1]  An  "adverse  party**  entitled  to  notice 
of  appeal  under  the  provisions  of  section 
600,  L.  O.  £•-,  is  every  party  whosa  Inter- 
est in  relation  to  the  Judgment  and  decree 
appealed  from  la  In  conflict  with  the  modifi- 
cation or  reversal  sought  by  the  appeaL 
Every  party  Interested,  in  sustaining  the 
judgment  or  decree  Is  an  adverse  party. 
Words  and  Phrases,  p.  224;  Moody  v.  Miller, 
24  Or.  179,  33  Faa  402;  The  Victorian.  24 
Or.  121,  32  Pac.  1040,  41  Am.  St  Rep.  838; 
Cooper  Mfg.  Oo.  t.  Delahunt.  36  Or.  402,  SI 
Pac;  649;  lilUenthal  v.  Garavlta.  15  Or. 
339,  15  Pac:  280;  Stuller  v.  Baker  County, 
30  Or.  294,  47  Pac.  705;  Osbom  v.  Logus, 
28  Or.  302,  38  Paa  190;  Hafer  v.  Medford  A 
O.  L.  B.  Co.,  60  Or.  354,  117  Pac  1122. 

[2]  In  an  action  against  Joint  debtors, 
where  only  common  defenses  are  maintained, 
a  Judgment  should  be  rendered  against  a  If 
or  none.  Flsk  r.  Henarle,  14  Or.  29, 13  Pac. 
193;  Wilson  v.  Blakeslee,  16  Or.  43,  47.  16 
Pac.  872;  Thomas  v.  Barnes,  84  Or.  416,  S6 
Pac  73. 

[3]  Defendant  Morrison,  In  resistance  of 
the  motion  to  dismiss,  auswers  that  in  a  cer- 
tain suit  In  the  dreult  court  of  the  state 
of  Oregon  for  Multnomah  county.  In  which 
he  and  defendant  Cook  were  parties,  after 
the  Judgment  appealed  from  In  the  case  at 
bar  was  rendered,  It  was  determined  by  that 
court  that  as  between  defendant  Cook  and 
himself,  the  former  wae  primarily  liable  on 
the  bond  upon  which  this  action  is  based,  he 
being  a  surety  thereon  for  Oook ;  that  an  ap- 
peal from  such  decree  was  taken  by  W.  R 
Cook  and  Martha  E.  Cook,  which  has  not  yet 
been  perfected;  that  the  present  appeal  was 
taken  September  7.  1912,  while  the  equities 
between  Cook  and  himself,  in  respect  to  this 
bond,  were  being  litigated,  which  were  aft- 
erwards Judicially  determined. 

An  appeal  having  been  taken  from  the  de- 
cree against  Gook  and  wife,  the  same  has 
not  become  final,  and  the  question  therein 
has  not  yet  been  settled.  To  determine  what 
real  interest  Cook  has  in  the  Judgment  ap- 
pealed from,  upon  the  consideration  of  this 
motion  to  dismiss,  would  be  to  dedde  the 
equity  suit  between  Morrison  and  Cook,  prior 
to  the  hearing  thereof,  which  this  court 
should  not  do.  In  view  of  this  condition  of 
the  record,  the  motion  to  dismiss  should  be 
denied  for  the  present  with  the  privilege  of 
renewing  the  same  at  the  final  hearing  of 
this  casft. 
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HA2X  T.  SUPERIOR  COURT  IN  AND  FOR 
ORANGE  COTINTT.    (Qt.  1^) 

<Di8trict  Court  of  Appeal,  Second  Dietrict,  Cal- 
ifornia. Feb.  18,  1913.  Rehearing  I>enled 
by  Snpreme  Court  April  19,  191S.) 

ISALtn  PXBSOHB  (S  12*)— AbBEST  TOB  EX- 
AUin  ATION— COUPUI KT, 

The  affldavit  or  complaint  for  arrest  of  a 
person  for  examination  as  to  his  sanity  sets 
forth,  not  a  mere  conclasion,  bat,  even  if  im- 
perfectly, some  description  of  his  acts,  conduct, 
or  condition,  as  reqatred  by  PoL  Code,  f  2168, 
so  as  to  give  the  court  Jurisdiction  to  issae  the 
warrant  of  arrest ;  it  alleging  that  at  a  certain 
time  and  place  he  was  "laboring  nnder  the  de- 
lusion that  iKrsons  were  whispering  and  talk- 
ing to  him,  *  *  *  and  that  there  were  par- 
tiM  who  desired  to  drive  him  from"  the  conntry. 

[Ed.  Note.— For  other  cases,  see  Insane  Per* 
sons,  Cent.  Dig.  |  20;  DtteTDlg.  |  12.*] 

Certlorazl  tqr  W.  IL  Hall  to  review  pro- 
ceedingB  of  the  snperlor  court  for  the  county 
«f  Orange.  Order  affirmed. 

Sbepard  &  Aim,  for  i>etltloner. 

JAMES,  J.  This  proceeding  In  certiorari 
Is  prosecuted  for  the  purpcme  of  securing  a 
review  of  the  proceedings  had  In  the  superior 
court  of  Orange  county  wherein  petitioner 
was  adjudged  to  be  an  Insane  person,  and  or- 
dered committed  to  the  state  hospital  at  Pat- 
ton.  The  proceedings  complained  of  were  had 
on  the  30th  day  of  January,  1912.  Petitioner 
on  the  13th  day  of  July,  1912.  was  dis- 
charged from  the  state  hospital  by  the  super- 
intendent thereof,  for  the  reason  that  In  the 
opinion  of  that  official  his  condition  was  such 
that  he  would  not  while  at  large  be  Injurious 
to  himself  or  others.  The  particular  ground 
open  which  It  is  sought  to  have  annulled  the 
order  of  commitment  is  that  the  affidavit  or 
complaint  upon  which  the  warrant  of  arrest 
waa  issued  was  insuffldent  to  give  the  court 
Jurisdiction  to  proceed  and  examine  petitlon- 
tx  on  the  charge  made.  It  Is  argued  that 
there  was  no  statement  of  facts  contained  In 
the  complaint  descriptive  of  the  acts  and  con- 
duct of  the  alleged  Insane  person,  as  is  re- 
quired by  section  2168  of  the  Political  Code. 
The  complaint  in  its  material  parts  was  as 
follows:  "F.  W.  Heard,  being  duly  sworn, 
deposes  and  says  that  there  is  now  In  said 
county  in  the  city  or  town  of  Santa  Ana  a 
person  named  W.  E.  Hall,  who  la  Insane, 
and  la  so  far  disordered  In  mind  as  to  en- 
danger the  health,  person,  or  the  property  of 
himself  or  of  others,  and  that  he,  at  Santa 
Ana,  in  said  county,  on  the  27th  day  of 
January,  1912,  acted  In  a  strange  and  inco- 
herent manner,  and  was  laboring  under  the 
delusion  that  persons  were  whispering  and 
talking  to  him,  and  that  he  was  afflicted  with 
what  he  called  a  'whlsperee'  and  by  buzzes, 
and  was  laboring  under  the  delusion  that 
there  were  parties  who  desired  to  drive  him 
from  Southern  California;  that  by  reason  of 
said  Insanity  said  person  is  dangerous  to  be 
at  large."  It  has  bem  held  by  the  Supreme 


Court  (Henley  v.  Superior  Oourt»  162  Cal. 
239,  121  Paa  921)  that  It  is  essential  to  set 
forth  in  the  complaint  some  description  of 
the  acts,  conduct,  or  condition  of  persons 
subject  to  examination  as  being  Insane  or 
Inebriate.  In  the  dedslon  referred  to  Uie 
complaint  contained  nothing  more  than  a 
bare  statement  of  the  condnslon  of  the  com- 
plainant that  the  person  therein  referred  to 
was  so  addicted  to  the  Intemperate  use  of 
stimulants  as  to  have  lost  bis  power  of  self- 
control,  and  that  he  was  a  fit  subject  for 
commitment  to  the  state  hospital,  and  ought 
to  be  confined  therdUi  as  an  Inebriate.  The 
complaint  as  filed  In  the  case  of  the  petition- 
er here  did  attempt  to  set  forth  a  statement 
of  the  facts  as  to  petitioner's  then  condition 
and  conduct.  If  It  may  be  said  that  any 
facts  were  stated,  however  Imperfect  may 
have  been  their  expression,  then  the  court 
acquired  Jurisdiction  to  Issue  the  warrant  of 
arrest  We  think  that  this  case  can  be 
readily  dlattngolahed  from  Omt  considered  In 
Henl^  T.  Superior  Ooart  supra.  In  our  opin- 
ion it  was  not  a  atatem^t  of  a  conclusion 
merely  for  the  complainant  to  say  that  peti- 
tioner was  "laboring  under  the  delusion  that 
persons  were  whispering  and  talking  to  him, 
*  *  *  and  waa  btborlng  nnder  Ae  delu- 
sion that  tiiere  were  parties  who  deidred  to 
drive  him  fn>m  Soutiiera  Oalifomla."  We 
think  that  by  these  expraMdons  there  was 
denoted  the  equiralent  to  sayinf  that  peti- 
tioner at  the  time  complaint  was  made 
against  him  assoted  that  pMsons  were  whis- 
pering uid  talking  to  him,  and  woe  trying  to 
drive  him  from  Southern  California,  when  in 
fact  no  sudi  persons  were  wfalspoing  or  ttilk- 
Ing  to  him  or  were  trying  to  drive  htm  from 
the  country. 

The  order  as  made  by  the  superior  court 
Is  affirmed. 

We  concur:  ALLEN,  P.  J.;  SHAW,  J. 


PEOPLE  V.  FLAVIN  et  aL   (Cr.  196.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.  Feb.  19.  1913.   Rehearing  Denied 
by  Sivreme  Court  April  19,  191&) 

1.  JuBT  (I  108*)— CouFxtinoT  at  Jtmoaa— 

Pbejudicb. 

A  person  called  as  a  juror  In  a  grand  lar- 
ceny prosecution  was  not  rendered  incompetent 
by  stating  on  his  voir  dire  that  defendant^ 
failure  to  testify,  and  the  fact  of  their  being 
accused  would  create  a  suspicion  of  guilt  where 
he  afterwards  stated  that  he  would  be  gov- 
erned by  the  law,  and  would  require  the  pros- 
ecution to  prove  defendants*  guUt  b^ond  a 
reasonable  ooabt  before  he  wotud  vote  to  con- 
vict, etc 

[Ed.  Note.— For  other  cases,  see  Jury,  CenL 
Dig.  SS  444,  456,  460,  461-179,  497;  Dec.  Dig. 
S  103.*] 

2.  JtJBT   fl  103*)— COMPEraNCT  OF  JimOBB— 

ExPBSssiOH  or  Opinion. 

A  perscKi  called  as  a  juror  In  a  grand  lar* 
ceny  proseoution  waa  not  rendered  incompetent 
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b«eanM  he  had  talked  and  r«ad  aboDt  th«  caae, 
and  bad  formed  an  oirfnion  a«  to  defendant! 
snUt,  where  it  appeared  that  he  had  not  talk- 
ed mth  any  of  the  witnesees,  and  that  his 
diacusaion  had  been  in  a  casual  way  with  peo- 
ple who  knew  no  more  about  the  caae  than  he 
did,  and  where  he  itated  tliat  he  would  be 
governed  eolelj'  hy  the  evidence  and  the  In- 
Btructiona. 

[Ed.  Note.— For  other  cases,  see  Jory,  Gent 
Dig.  1}  444,  450,  460,  461-479,  497;  Dec  Dig. 
S  103.'] 

S.  Cbiuinal  Law  ({  977*)^UDaiCKinv-TiUE 

FOB  PBOHOUNCBUENT. 

Under  Fen.  Code,  §  1191,  which  provides 
that,  after  a  plea  or  verdict  of  guilty,  the  court 
must  appoint  a  time  for  pronouncing  the  Judg- 
ment not  lesB  tfian  two  nor  more  than  five 
daya  thereafter,  but  that  the  time  may  be  ex- 
tended to  not  more  than  10  daya  for  the  pur- 
pose of  hearing  a  motion  for  a  new  trial,  or 
in  arrest  of  judgment,  judgment  was  properly 

B renounced  May  31st  on  a  verdict  rendered 
[ay  16th,  though  the  time  for  pronouncing 
judgment  was  originally  fixed  for  May  20th, 
especially  where  both  dates  were  appointed  at 
defendants'  requeaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  D^;  H  2482,  24&,  2488,  2488, 
24^  2499.  DeTDig.  |  ^.•] 

Appeal  from  Superior  Court,  San  Joaqnln 
County;  C.  W.  Norton,  Judge. 

Walter  Flavin  and  another  were  convicted 
of  grand  larceny,  and  they  appeal.  Affirmed. 

Carroll  Cook,  of  San  Francisco,  and  A.  1^ 
Levlnaky,  of  Stockton,  for  appellants.  U.  8. 
Webb,  Atty.  Gen.,  and  J.  Charles  Juies,  of 
Sacramento,  for  the  People. 

BURNETT,  J.  The  appellants,  with  one 
John  C.  Carroll,  were  Jointly  charged  with 
grand  larceny.  Carroll  was  tried  separate- 
ly, and  appellants,  by  consent,  together.  A 
full  statement  of  the  facta  is  found  in  Peo- 
pie  V.  Carroll,  128  Pac.  4,  and  also  a  complete 
answer  to  the  contention  of  appellants  that 
the  evidence  was  Insufficient  to  support  a 
conviction  for  grand  larceny,  as  the  evidence 
for  the  people  at  the  two  trials  was  anb* 
stantlally  the  same. 

[1]  Appellants  complain  of  the  ruling  of 
the  court  Id  denying  their  challenge  for  cause 
of  certain  persona  examined  to  aern  as  Jn- 
rors. 

One  of  these  was  Joiin  O.  Derr,  and  the 
point  la  that  he  declared  that  he  would  hold 
It  against  defendants  If  they  did  not  tes- 
tify, and  also  that  the  circumstance  of  their 
having  been  chaiged  with  a  crime  and  of  be- 
ing prosecuted  by  the  district  attorney  ex- 
cited In  his  mind  some  snsplcl<ni  of  their 
guilt  His  answers,  however,  such  as 
might  be  expected  from  any  layman.  When 
bis  attention  was  called  to  tbe  law  on  the 
subject,  be  asserted  that  he  would  be  govern- 
ed by  it  and  tliat  he  would  start  in  with  the 
presumption  of  innocence,  and  require  the 
prosecution  to  prove  the  guilt  of  defendants 
beyond  a  reasonable  doubt  before  he  would 
vote  for  conviction.  The  fact  is  that  tbe 
voilreman  appears  to  bave  been  onnaually 
intelligent,  and  to  have  answered  the  ques- 


tions more  frankly  than  Is  customary,  and 
tbe  whole  examination  creates  the  Impres- 
sion that  be  would  have  been  a  fair  and  im- 
partial Juror. 

The  answers  of  D.  A.  Aldridi  to  questions 
propounded  by  counsel  for  appellants  would 
rather  Indicate  a  condition  of  mind  militat- 
ing against  a  UAi  trial,  but  after  an  expla- 
nation of  the  law  bearing  upon  the  matter, 
his  responses  to  tbe  Inquiries  of  the  court 
and  of  tbe  district  attorney  Justllled  the 
ruling  in  denying  the  challenge.  He  declar- 
ed: /'I  would  be  willing  to  follow  the  rules 
of  the  law  and  the  instructions  of  the  court" 
and  that  he  would  and  could  "look  at  the  tes- 
timony the  prosecntion  presents  here  and 
Judge  the  guilt  or  Innocence  of  the  defendant 
entirely  npon  tbe  evidence  admitted  by  the 
court"  Of  course,  the  trial  Judge  was  In  a 
much  better  position  than  this  court  to  deter- 
mine the  condition  of  tbe  mind  oi  Mr.  Al> 
drlch,  and  we  cannot  say  that  Us  decision 
was  unwarranted. 

These  two  were  aftwward  emised  on  per- 
emptory challenge. 

[2]  The  objection  to  the  Juror,  J.  H. 
Owens,  as  we  view  it  Is  without  merit  In 
reference  to  the  case  he  stated:  "I  think  I 
have  talked  something  about  It;  read  tt  in 
tbe  papers  and  I  have  discussed  It,"  and  that 
he  had  formed  an  opinion  as  to  the  guilt  of 
the  defendants,  but  npon  further  examina- 
tion it  appeared  tliat  he  did  not  talk  with 
any  of  the  witnesses  in  the  case;  that  the 
discussions  bad  been  In  a  casual  way,  "mere- 
ly of -public  rumor,"  with  people  who  Icnew 
no  more  about  the  case  than  he  did ;  that  be 
would  not  consider  the  circumstance  at  all 
If  sworn  as  a  Juror,  but  would  "go  solely  by 
the  evidence  and  the  instructions  of  the 
court"  His  answers  jastlfled  the  court  In 
making  application  of  the  saving  clause  in 
section  1075  of  the  Penal  Code. 

[S]  It  is  also  claimed  that  by  reason  of  de- 
lay the  court  lost  Jurisdiction  to  pronounce 
Judgment,  and  that  under  tbe  statute,  ap- 
pellants were  entitled  to  a  new  trial. 

As  to  this  reliance  Is  had  upon  Ban  kin 
v.  Superior  Court  157  Cal.  191,  106  Pac  Tlfl^ 
wherein,  referring  to  section  1191  of  the  Pe- 
nal Code,  it  is  said:  "Tbe  ^ect  of  tbla  sec- 
tion is  that  the  court  has  no  autborltr  to  fix 
the  time  for  pronouncing  Judgment  for  a 
day  later  than  five  days  after  the  verdict; 
that,  If  a  motion  for  new  trial  or  In  arrest 
of  Judgment  Is  made,  tbe  court  may,  for  the 
purpose  of  d^ding  the  same,  extend  tlie 
time  for  ten  days."  Herein  there  was  a  mo- 
tion for  a  new  trial,  hence  the  court  was 
authorized  to  extend  tbe  time  for  pronounc- 
ing Judgment  16  days  after  verdict  That 
seems  to  bejnstwhat  tbe  court  did.  The  ver- 
dict was  rendered  May  16,  1912,  and  16  days 
thereafter,  to  wit  on  May  Slst  the  Judgment 
was  pronounced.  The  record  shows  that  *'on 
request  of  counsel  for  the  defendants  tbe 
coort  fixed  Monday,  May  20,  1912,  at  2 


•For  other  esBea  sm  lame  topic  tod  section  NUMBER  in  Dw.  Dig.  ft  Am,  Dig.  Kv-No.  SorlM  *  Rtp'r  Ind«z« 


Digilized  by 


Google 


CLARE  T.  NORTHWESTERN  FAa  B.  CO. 


323 


o'clock  p.  m.  as  the  time  for  prononndnff 
judgment  on  said  defendants" ;  tliat  at  said 
time  the  defendants  moved  for  a  new  trial, 
and  "at  the  request  of  counsel  for  the  de- 
fendants and  by  consent  of  the  district  at- 
torney the  court  fixed  Friday  May  31,  1912, 
at  9:30  o'clock  a.  m.,  tor  the  defendants  to 
prepare  and  file  affldsTits  in.  support  of  their 
motion  for  a  new  trial  and  for  the  argument 
of  the  same,  and  for  prononndng  Judgment 
on  said  defendants."  It  is  true  that  the  first 
order  set  the  time  for  pronouncing  the  jndg* 
ment  4  days  after  the  verdict  was  rendered, 
and  the  second  order  continued  it  till  11  days 
thereafter,  yet  we  think  this  was  In  substan- 
tial compliance  with  the  requirement  of  said 
section  1191.  The  section  provMea  that,  aft- 
er a  plea  or  verdict  of  guilty,  **tbe  court  must 
appoint  a  time  for  pronouncing  Judgment 
which  must  not  be  less  than  two,  nor  more 
than  five  days  after  the  verdict  or  plea  of 
guilty;  provided,  however,  that  the  court 
may  extend  the  time  not  more  than  ten  days 
for  the  purpose  of  hearing  or  determining 
any  motion  for  a  new  trial  or  In  arrest  of 
Judgment"  The  maximum  limit  Is  therefore 
15  days,  and  it  does  not  seem  to  be  a  matter 
of  Jurisdiction  whether  it  is  divided  Into  two 
periods  of  5  and  10  days  or  two  periods  of 
4  and  11  days,  respectively.  Both  of  said 
dates,  it  la  to  be  observed,  were  appointed 
on  request  of  appellants;  and  while  Uils 
circumstance  could  not,  of  course,  confer  ju- 
risdiction if  otherwise  none  existed,  it  Is  not 
to  be  Ignored,  where  appellants  liave  suffer- 
ed no  injury,  and  they  are  insisting  upon  a 
mere  technical  tibnstructlon  of  the  statute  In 
order  that  tbey  may  reap  an  advantage  from 
the  supposed  error  into  which  they  enticed 
the  court 

We  think  there  la  no  prejudicial  error  in 
the  record,  and  the  order  and  Judgment  are 
affirmed. 

We  concur:  GHIFUAN,  P.  J.;  HABT,  J. 


CLARE  T.  NORTHWESTERN  PAa  B.  CO. 
(Civ.  1,043.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia. Feb.  14,  191S.  Rehearing  Desied 
by  Supreme  Court  AprU  14,  1913.) 

1.  Cabribbs  (S  256*)— Fassenobbs— Nonpat- 
UENT  07  Fare— Additional  Chaboes. 

Act  AprU  1,  1878  (SL  1877-78,  p.  969), 
autborizing  a  earner  to  cpllect  from  a  passen- 
ger, not  paying  bis  faie  before  entering  the 
trun,  the  fare  and  10  cents  additional,  where 
the  fare  is  less  than  $1,  and  at  the  rate  of  10 
per  cent,  on  all  fares  in  excess  of  $1,  though 
construed  as  repealing  Civ.  Code,  |  2189,  pro- 
viding that  a  passenger  afforded  an  opportuni- 
ty to  pay  fare  before  entering  a  train  must  on 
demand  pay  10  per  cent  in  addition  to  such 
fare,  is  expressly  repealed  by  St  1909,  p.  615, 
S  43,  providing  for  a  railroad  commlsnon,  and 
a  carrier  bas  no  authority  to  demand  any  ex- 
cess over  the  regular  fare  from  a  passoiger  un- 


able to  procure  a  ticket,  because  of  the  absence 
of  the  station  agent 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1006,  1006;  Dec.  Dig.  %  266.*} 

2.  Appeal  and  Sbbob  (J  1064*)— HABicueas 

EbBOB— iNSTBtTOnOHB. 

Where,  in  an  action  by  a  passenger  for  a 
wrongful  ejection  from  a  train,  the  passenger 
claimed  that  be  should  not  be  required  to  pay 
any  excess,  and  that  be  refused  to  pay  any  ex- 
cess, while  the  carrier  showed  that  no  excess 
was  demanded  and  no  issue  was  raised  as  to 
whether  the  carrier  could  demand  10  cents  or 
10  per  cent  extra  charge,  and  the  carrier  ad- 
mitted that  the  station  agent  was  absent  the 
error,  if  any,  in  an  instruction  tliat  a  passen- 
ger, who  hu  not  paid  fare  befmre  entering  the 
train,  If  he  bas  been  afforded  an  opportunity 
to  do  so,  must  on  demand  pay  10  per  cent, 
in  addition  to  the  regular  fare,  was  not  preju- 
dicial to  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  M  4218,  4221-4m;  Dee. 
Dig.  i  1064.*] 

5.  Cabribbs  (|  380*)— PASBEnaXBS— BraonoK 
— AcnoNfr— iBeDBfl,  Pboof,  awd  Yabianob. 

Ttie  variance  between  the  complaint  in  an 
action  for  the  wronzful  ejection  of  a  passenger, 
which  alleges  that  tae  carrier's  servants  wrong- 
fully ejected  the  passenger,  and  the  evidence 
of  an  ejection  following  the  refusal  of  the  con- 
ductor relative  to  a  single  trip  ticket  while  the 
passenger  insisted  in  bis  demand  for  a  round- 
trip  ticket,  and  of  bis  ejection  because  the  con- 
ductor refused  to  sell  a  round-trip  ticket.  Is  im- 
material, espeeiaUy  where  there  was  evideaca 
that  the  passenger  conceded  to  the  carrier  the 
privilege  of  selling  a  single  or  round-trip  ticket 
but  that  the  offer  was  rejected  and  the  ejection 
followed. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
gnt  1^^1^1464-1406, 1469. 147%  1472;  Dee. 

4.  Cabbiku  0  S82*>— Pabsbhobbs— fincnoir 

or  PASaENGEBS— DAHAaBS. 

Where  a  passenger,  who  had  recently  snb- 
mitted  to  a  surgical  operation  for  tooailitis,  was 
ejected  from  a  train,  and  he  was  rendered  ill 
as  a  result  of  his  walking  back  to  a  station 
through  the  hot  sun  so  that  he  was  Incapaci- 
tated from  performing  his  ordinary  woric  for 
seven  months,  a  verdict  tea  9lfl00  was  not  ex- 
cessive. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |S  1478,  1483-1491;  Dec  Dig.  | 
382.*] 

6.  Cabbibbs  (I  882*)— DUTT  to  Rbduob  Dah- 

AGEB— PABnNOBBS— BnonOH. 

A  passenger  wrongfully  ejected  from  a 
train  must  minimize,  as  far  as  be  can,  the  ef- 
fect of  the  expulsion,  and  he  may  not  recover 
for  any  injuries  be  knowingly  brought  on  him- 
self, 

[Ed.  Note.— BV>r  other  cases,  see  Oarriers, 
Cent  Dig.  II  1478,  1483-1491;  Dec  Dig.  1 
S82.*l 

6.  Cabbiebs  (I  384*)— EjEcnon  or  Pabsbn- 

OEB— iNSTBUCnONS. 

An  iostruction,  in  an  action  for  the  wrong- 
ful ejection  of  a  passenger,  that  if  the  passen- 
ger after  the  ejection  so  conducted  himself  as 
to  expose  himself  to  overexcitement,  overexer- 
tion, or  heat  or  dust  notwithstanding  a  prior 
warning,  there  could  be  no  recovery  was  prop- 
erly refused  for  Ignoring  the  proper  standard 
of  conduct  of  a  reasonably  pmdent  man  ander 
the  circnmstances. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  II  1497-1500;  De&  Dig.  |  884.*] 
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7.  Caxbiebs  a  883*)  —  Wbonqtui.  EnonoH 
or  PAsaRNQKBs— Dauaoks. 

Whether  *  pawenser,  wrongfoUy  ejected 
from  a  tnSn,  acted  a*  a  reaaonabbr  caatioiu 
person  in  goinf  back  to  the  station  wM,  nnder 
the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  caaea,  see  Carriers, 
Cent  Dig.  II  149^1496;  Dec  Diff.  |  883.*] 

8.  Cabbikbs  (I  870*)  —  Wbohotul  BraoTXON 

or  PaSSENOBBS— LlABIUTT. 

A  passeDger  may  obstinately  insist  on  bis 
legal  rights  and  demands,  and  he  need  not  yield 
in  what  may  seem  of  trifling  importance  and 
thereby  save  bimidf  from  being  ejected  from 
a  train. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i  1468;  Dec.  Dig.  (  STO.*] 

Appeal  from  Saperior  Gonrt,  Marin  Oovn- 
ty ;  Thos.  J.  Lennoiit  Jndgfr 

Action  by  P.  B.  Clare  againat  the  Kortb- 
western  Pacific  Eatlroad  Company.  From  a 
judgment  for  plaintiff,  defendant  a]K»eaI& 
Affirmed. 

Jesse  W.  Iiilirathftl,  Albert  Raymond,  and 
liillenthal,  McElnstry  &  Raymond,  all  of 
San  Frandsoo,  for  appellant.  J.  J.  Maaza 
and  F.  L.  Dreher,  botb  of  San  Ftandaco,  for 
reapondent 

BURNETT,  J.  From  a  Jodgment  baaed 
upon  a  verdict  by  a  jury  In  favor  of  plalntUf 
for  damages  In  the  som  of  $1,000  and  from 
an  order  denying  Its  motion  for  a  new  trial, 
defendant  has  appealed. 

It  appears  from  the  complaint  that  on  the 
30th  day  of  Ifoy,  1A09,  phOnttfl  applied  at 
defendant's  tidcet  office  In  Gorte  Madera,  a 
atatlim  In  Marin  connty,  tor  the  purdiase  of 
a  tldcet  to  San  Frandsoo,  bnt  the  office  was 
closed  and  the  agent  could  not  be  found. 
Plaintiff  was  compelled,  therefore,  to  board 
the  train  without  a  ticket  Shortly  thereaf^ 
er  defendanfe  trainman  donanded  of  idaln- 
tlff  his  fare,  and  he  tberenpon  paid  the  mm 
of  85  centa,  which  was  the  regular  dUuge 
between  the  two  points.  The  trainman,  how- 
ew,  demanded  the  forOier  stun  of  10  cents 
as  an  addlUimal  Chu^  for  the  omission  to 
purchase  a  ticket  before  entering  the  train. 
Plaintiff  refused  to  pay  any  additional  sum, 
stating  to  defendant's  ag«it  the  reason,  as 
before  Indicated,  why  he  failed  to  secure  a 
ticket  Thereup(m  be  was  ejected  from  the 
train.  Although  no  violence  was  used.  It  Is 
claimed  that  from  the  illegal  ei^pulsitm  he 
sustained  serious  Injury,  the  elemmts  of 
which  are  set  out  in  the  complaint 

[1]  AK>elIant  finds  fault  with  the  acOoi 
of  the  court  In  giving  the  following  Instruc- 
tion: "A  passenger  npon  a  railroad  train 
who  has  not  paid  bis  fture  before  entering 
the  train.  If  be  has  been  afforded  an  oppor- 
tunity to  do  80,  must  npon  demand,  pay  10 
per  cent  In  addition  to  the  regular  fare." 
It  is  not  dlsimted  that  this  Is  the  language  of 
section  2188  of  the  Civil  Gode^  but  the  con- 
tention Is  that  as  to  the  fare  under  91,  it 
was  repealed  by  section  16  of  "An  act  to 


create  the  office  of  Commissioner  of  Trans- 
portation," etc.,  approved  April  1,  1878  (St 
1877-78,  p.  969),  authorizing  the  company  to 
collect  "the  sum  of  ten  cents  in  all  cases 
where  such  fare  Is  lees  than  one  dollar,  and 
at  the  rate  of  ten  per  cent  on  all  fares  In 
excess  of  one  dollar."  But,  conceding  this 
point  to  be  well  taken,  it  can  be  of  no  avail, 
since  the  said  act  of  1878  was  ezitressly  re- 
pealed by  section  43  of  the  act  of  March  19, 
1909  (Stats.  1909,  499),  entitled  "An  act 
providing  for  the  organization  of  the  Rail- 
road Commission  of  the  state  of  California," 
etc.  The  result  Is,  apparently,  that  no  au- 
thori^  existed  at  the  time  in  question  for 
any  excess  charge.  The  Instruction,  there- 
fore, was  favorable  to  aiq;>ellant 

[2]  Aside  from  this,  however,  appellant 
could  have  suffered  no  prejudice,  since  thore 
was  no  ccmtrover^  between  the  parties  aa 
to  the  amount  of  the  ezcesa  charge.  Re- 
spondent's contention  was  that  he  should  not 
be  required,  and  according  to  his  testimony 
he  refused,  to  pay  any  excess,  while  appel- 
lant's showing  vras  to  the  effect  that  none 
was  demanded.  No  Issue  was  raised  as  to 
whether  apiMllant  had  a  rU^t  to  demand  10 
cents  or  10  per  cent,  extra  diarge.  Indeed, 
under  the  admission  of  appellant  that  "the 
station  agent  was  away,  and  that  the  station 
was  closed  between  12  and  half  past  12,  and 
that  the  agent  was  away  until  aftw  12:18, 
when  that  train  left,"  it  Is  clear  that  appel- 
lent  had  no  legal  right  to  demand  any  excess 
fare,  and  the  instruction,  if  erroneous,  con- 
stituted mere  abstract  error., 

II]  lAore  seems  to  be  no  substantial  merit 
in  the  contention  of  a  variance  between  the 
pleadings  and  the  proof.  Appellant's  stat» 
ment  is:  "While  ttie  complaint  is  based  alone 
on  an  ejection  following  an  alleged  reftisal 
of  the  conductor  relative  to  a  single-trip 
ticket,  the  testhnony  shows  that  this  demand 
by  plaintiff  was  never  pressed  or  Insisted  up- 
on; that  ftU  his  Insistence  was  fbr  a  round- 
trip  ticket  and  that  he  was  expelled  because 
the  conductor  refused  to  sdl  him  a  round- 
trip  ticket"  Aa  to  this  appellant  is  in  er- 
ror. The  cause  of  actton  was  grounded  upim 
the  allegation  that  "defmdant's  servants  and 
agents  wrongfully  •  •  •  expelled  and 
ejected  the  plalntifF  from  aaid  train.'*  That 
was  the  ultimate  fact  to  wUdi  said  testi- 
mony was  addressed,  and  it  was  a  favor  to 
appellant  that  respondent  oflwed  to  purchase 
a  ronnd-tr^  ticket  Neitha  la  It  &ir  to  say 
that  he  abandoned  his  purpose  to  purdiase  a 
single  ttc&et  TlewtQg  the  testimony,  as  the 
law  requires  of  us,  we  must  conclude  that  re- 
spondent conceded  to  appellant  the  privilege 
of  selling  him  either  a  single  or  a  round-trip 
UdEet  but  that  the  offer  was  rejected  and 
his  expul^on  followed. 

[4]  Ordinarily,  a  verdict  for  $1,000  as  dam- 
ages £or  expulsion  from  a  train,  without  the 
use  of  any  violence,  would  be  considered  ex- 
cessive, although,  admittedly,  In  many  cases. 
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the  qneBUon  aa  to  Uie  amount  Instilled  by 
the  erldoios  la  open  to  a  contraiietar  of  jodl- 
dal  opinion. 

In  Elser  t.  Southern  Fadflc  Co.,  7  Cal. 
Ank  493, 94  Pac.  8S2,  It  ma  held  that  a  ver- 
dict tar  $4,000  In  faror  of  plalntUf  who  had 
beoi  ejected  from  a  train  was  exceeslve.  and 
It  was  the  opinion  of  the  District  Court  of 
Ai^Deal  of  the  First  district  that  it  should  be 
reduced  to  $80(^  as  plalutlif  softwed  no  di- 
rect pbyidcal  injury,  except  some  slight  and 
temporary  nerrous  disturbance.  The  case 
manifestly  called  for  this  reduction  by  the 
aiH>tilate  court 

In  Turner  t.  N.  B.  A  M.  B.  (R.  Co.,  S4  CaL 
C94,  a  verdict  for  |700  was  held  not  war- 
ranted for  the  reason  that  "there  was  no 
proof  in  the  cause  that  the  plaintiff  had  suf- 
fered any  appreciable  damage  in  her  person 
or  estate." 

In  Oorman  v.  South  Pacific  Co.,  97  Cal.  1, 
81  Fae.  1112,  33  Am.  St  Rep.  167,  it  was  held 
that  a  rradlct  for  $600  was  not  excessive 
vrbsn  it  appeared  that  the  conductor  used 
unnecessary  violence  and  insult  which  caused 
mental  suffering  and  hnmillatloa  iQKin  the 
part  of  the  passenger. 

In  Cox  T.  Los  Angeles  Terminal  Ry.,  109 
Cal.  100,  41  Pac.  794,  a  verdict  for  $600  was 
held  excessive  on  the  ground  that  there  was 
no  ai^reciable  damage  and  the  evidence 
showed  that  "the  conductor  was  civil  and 
gentle  in  his  Intercourse  with  plaintiff." 

The  Supreme  Court's  action  In  reducing 
the  verdict  from  $1,400  to  $400,  In  Sloane  v. 
Southern  CaL  Ry.  Co.,  Ill  Cal.  668,  44  Pac. 
S20,  82  L.  R.  A.  193.  is  not  so  easily  justi- 
fied, but  there  Is  force  in  the  conteutlon 
that,  since  plaintiff  there  suffered  no  direct 
physical  Injury  and  the  effect  upon  her  nerv- 
ous c(mdltlon  was  only  of  brief  duration,  the 
jury,  in  arriving  at  the  amount  of  their  ver- 
dict, must  have  been  influenced  by  other  con- 
siderations than  the  testimony  before  them. 
Each  case,  of  course.  Is  characterlKed  by  its 
own  peculiar  facts. 

Hare  the  plaintiff  had  recently  submitted 
to  a  suiglcal  operation  for  ton&llltls  and  was 
in  a  somewhat  enfeebled  condition,  and,  as  a 
result  of  the  walk  back  to  Corte  Madera 
through  the  hot  sun,  the  jury  were  justified 
In  concluding  that  he  was  rendered  111  and 
confined  to  his  bed  for  several  weeks  and  In- 
capadtated  teom  performing  his  ordinary 
work  for  a  p^lod  of  seven  months.  Accord- 
ing to  plalntUTs  testimony,  his  business  was 
sacrificed  In  consequence  of  his  enforced  in- 
attention to  it,  and  he  is  corroborated  as  to 
his  subsequent  physical  condition  by  bis 
physician  who  was  called  to  attend  him  In  the 
evening  after  his  expulsion  from  the  train. 
We  see  no  necessity  for  quoting  the  testi- 
mony, but,  giving  it  full  credit,  it  seems  Idle 
to  contend  that  a  verdict  for  $1,000  Is  ex- 
cessive. 

[f]  The  fourth  point  made  by  appellant  Is, 
we  think,  also  without  substantial  merit 
There  is  no  doubt  of  the  soundness  of  the 


dedared  proposition  that  It  was  the  duty  of 
plaintiff  to  minimize,  as  far  as  he  could,  the 
effect  of  the  expulsion,  and  that  he  was  not 
entitled  to  recover  "for  the  result  of  any  in- 
juries he  knowingly  brought  upon  himself." 
It  Is  therefore  claimed  that  the  court  erred 
In  refusing  certain  instructions  proposed  by 
appellant  In  line  with  these  principles. 

[I]  One  of  these  proposed  Instructions  was 
as  follows:  "If  you  shall  find  that  plaintiff 
had  been  Informed  of  the  probable  conse- 
quences of  overexdtement  or  overexertion, 
or  heat,  or  dust,  or  had  been  warned  against 
any  of  these,  but  nevertheless  so  conducted 
himself  after  his  leaving  the  train  as  to  ex- 
pose bimsdf  to  these  or  any  of  them,  and  that 
any  consequent  damage  was  the  direct  result 
of  BQCh  exposure,  your  verdict  must  be  for 
the  defendant"  It  Is  dear  that  therein  the 
law  was  not  correctly  stated.  The  instruc- 
tion ignored  the  established  standard  of  con- 
duct; that  is,  what  would  a  reasonably  pru- 
dent man  do  under  the  drcnmstances? 
There  is  no  doubt  that  the  plaintiff,  after 
leaving  the  train,  "exposed  hhnseir*  In  the 
manner  implied  in  said  instruction,  and  that 
the  consequent  damage  was  in  a  sense  the  re- 
sult of  such  exposure;  but  it  was  for  the 
jury  to  det^mtne  whether  l^ally  the  prox- 
imate cause  of  the  ii^ury  was  the  act  of  de- 
fendant in  eqtelUng  plalntUE  from  the  train 
or  any  unreasonable  conduct  of  plaintiff  him- 
self. If  the  instmctioh  has  been  baaed  upon 
the  hypothesis  that  the  plaintlfl  nnreason- 
ably  exposed  himseir,  a  differuit  question 
would  be  presented.  A  similar  criticism  may 
be  made  of  most  ot  the  other  proposed  in- 
structlons  that  were  refused.  One  required  a 
verdict  for  the  defendant  If  tike  jury  should 
find  that  it  "was  possible  for  plaintiff  to  have 
avoided  any  of  the  consequences"  of  Ms  con- 
duct after  leaving  the  car.  Another  imposed 
upon  plaintiff  the  duty  "to  use  every  effort 
to  lessen  the  effects  of  his  being  expelled 
from  the  train."  The  propriety  of  the  ruling 
as  to  these  cannot  be  questioned. 

[7]  One  other,  however,  seems  to  invite  si>e- 
dfic  attention.  It  Is  this:  "Even  though  a 
railroad  Improperly  eject  a  pai^enger,  the 
ejected  passenger  must  wait  at  the  station 
nearest  his  ejectment,  If  he  again  Intends  to 
board  a  train,  and  must  do  no  other  acts  that 
are  likely  in  the  mind  of  a  reasonable  man 
to  increase  any  Injury  resulting  from  such 
expulsion  or  cause  any  Injury  that  would  not 
otherwise  occur.  And,  if  the  passenger  does 
not  take  all  such  reasonable  precautions,  the 
railroad  Is  not  liable  for  any  resulting  Inju- 
ry." The  latter  portion  of  the  instruction, 
beginning  "and  must  do  no  other  acts,"  em- 
bodies a  correct  statement  of  the  law,  and. 
If  It  had  been  proposed  alone,  no  doubt  the 
court  would  have  given  It  We  do  not  un- 
derstand, however,  that  It  was  the  absolute 
duty  of  plaintiff  to  wait  at  the  nearest  sta- 
tion for  another  train.  That  station  was 
about  800  feet  from  the  point  where  he  was 
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ejected,  but  be  walked  bade  to  Corte  Madera, 
about  1,T00  feet  furtber. 

Plaintiff's  explanation  was  as  follows: 
"Well,  I  was  In  a  predicament  that  day  tliat 
I  did  not  know  where  I  was  at  I  bad  Juat 
been  put  off  yonr  train  for  not  having  a 
ticket  My  mind  was  not  cleared  op.  I 
tbouj^t  I  knew  something  about  railroading, 
but,  when  they  put  me  off,  I  was  up  In  the 
air.  I  did  not  know  but  ttiat  If  I  got  on  at 
Chapman  station  they  would  again  refuse  to 
take  me,  or  not"  It  may  be  remarked  that 
Chapman  was  Btmply  a  flag  station,  and 
therefore  he  could  not  secure  a  ticket  there- 
under the  drcumstances,  we  think  it  was  a 
question  for  the  lury  whether  he  acted  as  a 
reasonably  cautious  person  in  going  back  to 
Corte  Madera.  "The  very  highest  degree  of 
care  and  caution  Is  not  required  of  the  ex- 
pelled traveler.  It  Is  sufficient  If  he  use  such 
prudent  care  as  Is  reasonable  under  the  cir- 
cumstances." Bland  t.  S.  P.  B.  B-  Co.,  65 
Cal.  626,  4  Pac.  672.  In  this  respect  the  case 
Is  not  unlike  that  feature  of  the  Sloane  Case, 
supra,  considered  as  follows:  "The  court 
properly  left  to  the  jury  to  determine  wheth- 
er Mrs.  Sloane  exercised  reasonable  prudence 
In  undertaking  the  walk  from  East  EUverslde 
to  Colton,  and,  If  bo,  that  the  Injury  sustain- 
ed by  her  was  a  proper  element  of  damage 
to  be  recovered.  It  could  not  say  as  matter 
of  law,  or  instruct  the  jury,  that  under  the 
evidence  before  them  such  walk  was  or  was 
not  necessary,  or  whether  the  route  selected 
by  her  was  the  most  feasible;  nor  could  It 
have  been  jnsttfled  In  directing  them  not  to 
allow  compensation  for  any  Injury  sustained 
by  the  walk  upon  the  ground  that.  If  she  bad 
waited  a  few  hours,  she  would  hare  gone 
upon  the  cai^" 

While  the  attention  of  the  Jury  was  not 
spedflcally  directed  to  the  question  whether 
the  plalntfff  acted  as  a  reasonable  person  In 
gohig  as  he  did  to  Corte  Bfadera,  this  is 
chargeable  to  appellant  in  not  requesting 
such  an  instruction.  Beddes,  this  phase  of 
tile  case  was  aufflcifintly  covered  by  the  in- 
structions given  which  empbasiaed  the  duty 
of  plaintiff  to  show  that  his  Injuries  resulted 
from  the  expulsion  from  the  train  and  were 
not  occasioned  by  his  own  fault  The  cases 
cited  by  appellant  in  this  connection  are  so 
unUke  this  as  not  to  require  spedflc  notice. 

[S]  Appellant  chafes  respondent's  misfor- 
tune to  bis  own  obstinanc)'.  Obstinate  he 
was,  no  doubt,  and  he  would  have  saved  him- 
self a  lot  of  trouble  if  he  had  paid  the  extra 
10  cents  and  reported  the  matter  to  the  high- 
er officials  of  the  company.  But  the  law 
recognizes  the  right  of  the  citizen  to  obsti- 
nately Insist  upon  his  legal  demands  and  does 
not  require  him  to  yield  In  what  may  seem 
of  trifling  importance,  although  he  might 
thereby  save  himself  and  others  greftt  dis- 
comfort and  annoyance. 


Some  other  questions  are  Incidentally  dis- 
cussed, but  we  flnd  no  prejudidal  error,  and 
the  judgment  and  order  are  afSrmed. 

We  concur:  OHIPMAN,  P.  J. ;  HABT,  J. 


STEVENSON  BBOS.  CO.  T.  KOBBBTSON 
et  aL    iClr,  1,198.) 

(District  Court  of  Appeal,  Second  IMstriet, 
California.   Feb.  14,  19ia   Bebearlng  De- 
nied March  ljf»  1&18.) 

1.  LAHnLOBD  Ann  Tknaht  (|  76*)— fiUBin- 

TINO— GOHSBNT  OT  IfSSOB. 

Where  the  contrary  was  not  shown,  It 
would  be  presumed  that  a  subletting  by  a 
lessee,  who  bad  coveoanted  not  to  sublet  with- 
out the  lessor's  coasent  was  with  the  consent 
of  the  lessor. 

[Ed.  Note^For  other  cases,  see  Landlord 
and  Tenant,  Cent  DU^JI  226-280;  Dec.  Dig. 
S  76.*] 

2.  Shbbiffs  and  Constables  {%  116*)-tAt- 

TACHlfKNT— BeNT^PBBSOHS  lilABLI. 

Where  a  constable  attached  property  on 
leased  premises  and  thereafter  tor  five  months 
used  such  premises  as  a  storeroom  for  the 
property,  and  the  tenant  shortly  after  the  at- 
tachment left  the  vicinity  and  did  not  return, 
but  the  lessor  gave  no  notice  to  quit  mitil 
about  the  time  the  constable  vacated  the  prem- 
ises, he  was  not  liable  to  the  lessor  for  the 
rent:  there  being  no  surrender  of  the  prem- 
ises by  the  tenant,  or  termination  of  the  lease 
by  operation  of  law. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  |  185;    Dec  Dig.  $ 

3.  Landlord  and  Tenant  (S  277*)— Re-Bn- 
TBT—NoTicB— Necessity. 

A  landlord's  right  of  entry  for  nonpayment 
of  rent  reserved  in  the  lease  can  be  exerdaed 
before  the  termination  of  tiie  lease  1^  lapse  of 
time  only  after  notice. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant.  Cent  Dig.  H  1169-1178;  Dee 
Dig.  S  277.*1 

4.  SUEBIFFS    AND    CONSTABLES    (S  88*)— AT- 
TACH »£K  NT— DUTT  TO  Reuovb  Pbopebtt. 

It  is  the  duty  of  the  constable  to  remove 
property  attached  from  the  attachment  debt- 
or's  premises  within  such  time  as  is  reason- 
ably necessary  to  prepare  the  goods  for  re- 
moval, and  he  has  no  right  to  exclude  the 
debtor  from  the  use  of  the  premises  by  per- 
mitting the  property  to  remain  thereon. 

[E^.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  H  120-125.  193;  Dec 
Dig.  {  88.*] 

5.  Shebipts  and  Constables  (|  116*)— Bent 
-Persons  Llable. 

While  the  failure  of  a  constable  to  re- 
move attached  property  of  a  tenant  from  the 
leased  premises  within  a  reasonable  time  was 
an  invasion  of  tb<>  rights  of  the  tenant  it  did 
not  render  the  coostebte  liable  to  the  lessor 
for  the  rent,  where  the  tenant  did  not  alnn- 
don  the  lease  or  surrender  the  premises. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  B  185;  Dec  Dig.  1 
116.*] 

6.  SHEsms  AND  Constables  (|  116*)— Bent 
— Pebsons  Liable. 

Where  a  tenant  after  an  attachment  of 
bis  property,  did  net  abandon  the  lease  or  sur- 
render the  premises,  a  promise  by  the  consta- 
ble to  the  lessor  to  look  after  the  rent  if 
considered  as  an  agreement  to  pay  rent  to  the 
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leMor,  ma  QMBforcMiUe,  since  tbe  leuor  h&d 
no  right  or  anthoritr  to  ideue  the  property 
to  the  consttMe. 

[Ed.  Note.— For  other  caBee,  lee  Sherlffi  and 
Constablea,  Gent  Dig.  |  186;  Dec.  Dig.  | 
lie.*] 

Appeal  from  Superior  Ootirt,  Imperial 
Gonnty ;  rranklln  J.  Cole,  Judge. 

Action  by  tbe  Stevenson  Bros.  Company 
against  J.  J.  Robertson  and  others.  From 
a  Jodgmoit  tor  plaintiff  and  an  order  deny- 
ing a  new  trial,  defendant*  u>peal.  Reversed 
and  remanded. 

McPherrln  ft  Nlcbols,  of  Los  Angeles,  for 
appellants.  George  H.  P.  Shaw  and  Shaw, 
Ross  ft  Dyke,  all  of  sa  Oentro,  for  respond- 
ent 

AUiBN,  P..  J.  'mu  action  was  one  by 
plaintiff  corporatiMi  against  def^dant  Rob- 
ertson, as  constable,  and  his  codefendanta,  as 
sureties  npon  Us  official  bond,  to  Tecorer  tbe 
rut  ct  certain  premises  from  the  22d  day  of 
Jnly,  1910,  to  and  Indudlng  the  22d  day  of 
December,  1910,  at  the  rate  of  97S  per  month. 
Judgment  went  for  plaintiff,  from  which,  and 
an  order  denying  a  new  trial,  defendants  ap- 
peal. 

.  There  Is  erldoice  In  tiie  record  tending  to 
show  these  facts:  Plaintiff  corporation,  on 
May  28, 1009,  leased  to  D.  fif.  Bowman  a  cer- 
tain storeroom  in  the  dty  of  Imperial  for 
the  term  of  Ave  yean  next  ensuing  after 
June  1,  1909;  the  rental  Rtlpnlated  being  f75 
a  month  for  21  months  after  September  1, 
1900,  and  990  a  month  for  the  three  years 
next  ensnlng.  The  premises  were  let  for  a 
bakery  and  delicatessen  store,  with  the  right 
to  maintain  a  soda  fountain.  The  usual  stip- 
ulations are  found  In  the  lease  giving  the 
right  of  re-entry  for  default  In  the  payment 
of  rent,  and  a  covenant  not  to  sublet  without 
the  written  consent  of  the  first  party.  Bow- 
man took  possession  of  the  leased  premises, 
and  was  conducting  a  restaurant  therein  on 
the  22d  of  July,  1910,  at  which  time  a  writ 
of  attachment  was  issued  In  an  action  insti- 
tuted by  one  Long  against  Bowman,  and  de- 
fendant Robertson,  as  constable,  levied  the 
same  upou  ail  of  the  property  contained  in : 
said  storeroom,  other  than  the  soda  foantain. 
Prior  to  the  22d  of  July,  Bowman,  by  an  in- 
strument in  writing,  sublet  a  portion  of  the 
premises  to  one  Morgan,  who  operated  the 
soda  fountain  and  who  owned  the  glasses  and 
fixtures  connected  therewith.  Morgan  oc- 
cupied this  portion  of  tbe  prrailses  for  60 
days  after  levy  of  the  attachment,  during 
which  time  the  constable  appointed  him  as 
keeper  to  look  after  the  attached  property. 
After  the  attoehment  was  levied,  Long  pur- 
chased from  the  Soda  Fountain  Company 
the  fountain,  and  Long  agreed  with  Morgan 
that  he  might  use  the  fountain,  paying  to 
Long  rent  for  the  part  of  the  premises  occu- 
pied. Morgan  never  paid  Long  anything  for 
the  ttse  of  the  fountainr  Defendant  Rober^ 


son  continued  to  occupy  the  x^mainder  of  the 
storeroom  as  a  place  to  keep  the  attadied 
property.  About  two  weeks  after  the  levy 
of  the  attachment,  the  secretary  of  the  cor- 
poration, in  a  conversation  with  Robertson, 
asked  him  If  he  would  look  after  the  rent 
and  be  said  he  would  take  care  of  that,  but 
in  the  conversation  the  secretary  did  not  tell 
Robertson  that  he  had  any  connection  with 
the  property  or  that  the  corporation  was  In 
possession  of  it  Robertson  did  not  say  he 
would  be  responsible  for  the  rent  The  pres- 
ident of  the  corporation,  several  weeks  after- 
wards, talked  with  defendant  Robertson 
about  the  rent  the  substance  of  which  was 
tliat  Rot)ert8on  was  to  hold  the  money  he  de- 
rived from  the  sale  of  the  attached  property 
until  the  rent  was  paid.  It  is  further  dis- 
closed that  plaintiff's  attorneys  had  erro- 
neously advised  defendant  Robertson  that  he 
was  allowed  $3  a  day  for  caring  for  the  prop- 
erty, which  might  be  utilized  In  the  payment 
of  rent  It  Is  not  a  fact  that  any  such  al- 
lowance was  due  the  constable ;  the  only  com- 
pensation for  keeper's  fees  being  such  as  the 
court  may  allow,  and,  as  to  constables  In  no 
event  exceeding  IS  per  day*  Section  4300d. 
Laws  1007,  pw  6S1.  There  Is  no  evidence 
tokdlng  to  show  any  snrraider  of  tbe  iwem- 
Ises  by  Bowman  or  any'agreement  as  to  a 
surroider,  and  no  notice  to  quit  other  than 
one  posted  npon  tbe  premises  In  December, 
1910;  abont  the  time  defendant  Robertson 
moved  out  of  the  storeroom.  After  this  no- 
tice to  quit  bad  been  posted  for  a  p^od  of 
three  days  or  more,  plaintiff  re-leased  the 
premises  to  mie  Strong,  who  took  possession, 
at  wbldi  time  Robertson  moved  out  the  at- 
tached property.  The  evidence  further  tends 
to  show  that  Bowman  left  Imperial  a  couple 
of  weeks  before  the  attachment  suit  was 
brought  and  had  not  returned  at  tbe  time  of 
the  trial.  Further  that  while  the  premises 
were  being  occupied  by  Robertson  as  a  place 
of  deposit  for  tbe  attached  property,  Long, 
the  attaching  creditor,  permitted  certain  so- 
cieties to  hold  meetings  or  boEaars  In  the 
room;  each  of  them  occupying  the  premises 
for  one  evening,  and  on  account  of  which 
they  paid  Robertson  $5  rent  for  each  even- 
li^  the  room  was  so  occupied.  This  rental 
money  Robertson  accounted  for  to  the  at- 
taching creditor  in  connection  with  the  sale 
of  the  attached  property.  It  does  not  appear 
for  what  amount  the  attached  property  was 
sold.  From  this  evidence  the  trial  court 
found  that  Bowman  had  abandoned  the  prop- 
erty prior  to  July  22,  1910,  and  that  defend- 
ant Robertson  had  hired  of  plaintiff  the  store- 
room for  tbe  period  of  Its  occupancy  by  him; 
ttiat  Bowman  was  not  In  possession  of  the 
premises  upon  the  date  of  the  levy  of  the  at- 
tachment And  as  conclusions  of  law  the 
court  found  that  plaintiff  was  entitled  to  re- 
cover 937S,  tbe  rental,  together  with  Its 
costs. 
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[1,1]  Inmiffldencr  of  tbe  erldenos  to  sop* 
port  the  finding  of  the  abandonment  ot  the 
premiMi  la  arsed  by  appellants,  and  wo 
think  properly  so  urged,  for  It  affinnatlTely 
appears  that  Bowman  was  In  poasesBion, 
through  hla  servants  and  agents,  occapylng 
and  using  the  premleea  as  a  reataorant  at 
the  date  of  the  attacbmoit  and  thereafter, 
and  that  ,  his  subtenant  oocapled  the  same 
tat  60  days  after  levy  of  the  attachment 
Nothing  to  the  contrary  appearing,  It  will  be 
preaamed  that  the  subletting  to  Morgan  was 
with  the  consent  of  plaintiff.  There  Is  noth- 
ing to  show  a  surrender  of  the  premises  by 
Bowman.  "This  can  be  done  only  by  ex- 
press consent  of  the  parties  In  writing,  qr  by 
operation  of  law,  when  the  parties  do  some- 
thing whldi  Implies  that  both  have  consent- 
ed. If  he  leaves  the  demised  prem- 
ises vacant,  and  avows  his  intention  not  to 
be  bouiid  by  his  lease,  his  title  still  con- 
tinues, unless  the  landlord  has  accepted  the 
offer  of  surrender.  The  landlord  has  no 
more  right  to  the  iwssesslon  or  to  lease  than 
a  stranger."  Welcome  v.  Hess,  90  Cal.  612, 
613,  27  Pac.  370,  371,  26  Am.  St  Rep.  146. 

[SI  The  lease  not  having  been  terminated 
by  lapse  of  time,  the  right  of  entry  reserved 
on  account  of  failure  to  perform  other  cov- 
enants could  only  be  exercised  after  notice. 
Plaintiff's  notice  was  not  given  until  about 
the  time  defendant  vacated  the  premises,  and 
therefore  it  cannot  be  said  that  there  was  a 
termination  of  the  lease  by  operation  of  law. 
Ban  Orchard  Co.  v.  Pava,  138  Cal.  76,  70 
Pae.  1073. 

[4,  6]  It  may  be  assumed  that  Robertson's 
duty,  when  levying  the  attachment  was  to 
remove,  within  a  reasonable  time,  the  goods 
from  the  store;  that  he  liad  no  right  to  ex- 
clude Bowman  from  the  use  of  the  store- 
room. Harlow  on  Sheriffs  and  Constables,  | 
262,  and  authorities  dted.  The  officer  must 
not  linger  longer  than  reasonably  necessary 
to  carefully  pack  up  and  prepare  the  goods 
for  removaL  Waples  on  Attachment,  S  298. 
To  make  this  removal,  however,  he  has  a 
reasonable  time.  Ramsey  v.  Bums,  27  Mont 
164,  69  Pac.  711.  It  does  not  follow,  how- 
ever, that  because  Robertson  invaded  the 
rights  of  Bowman,  the  tenant  iu  an  unnec- 
essary retention  of  the  premises,  he  thereby 
became  liable  to  plaintiff,  the  owner  of  the 
premises. 

[I]  The  lease  not  bavlng  been  abandoned, 
and  we  find  no  testimony  in  support  of  such 
finding,  and  there  being  no  surrender,  and 
we  find  nothing  in  the  record  indicating  a 
surrender,  the  estate  for  the  term  of  the 
lease  was  vested  in  Bowman;  and  were  the 
conversation  between  the  officers  of  plaintiff 
corporation  and  Robertson  even  to  be  consid- 
ered as  an  agreement  to  pay  rent  to  the  cor- 
poration, the  plaintiff  having  leased  the 
premises  to  another,  and  the  lease  still  being 
In  existence  plaintiff  had  no  right  or  author- 


ity to  re-lease  the  same.  Ve  tUnk  the  mo- 
tloB  for  a  new  trial  shonld  have  been  grant* 
ed  and  that  the  court  erred  In  denying  such 
motion. 

The  Judgment  and  tnder  denying  a  ner 
trial  are  therefore  reversed  and  oanat  re- 
manded. 

We  concur:  JAMES,  J.;  SHAW,  J. 


LBITCH  V.  MARX.    (Civ.  1,033,) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.  Feb.  14.  1913.) 

1.  Trial  (|  166*)— Nohsuxt— GONBiDsaaixoir 

OF  Evidence. 

On  motion  for  nonsuit  m  an  action  brought 
by  the  assignee  ot  a  claim  due  a  corporation, 
the  assignment  having  been  admitted  in  evi- 
dence, subject  to  be  stricken  out  later  as  in- 
competent it  moat  be  considered  by  the  court 
and  asaumed  to  be  true,  where  no  motion  to 
strike  out  waa  made. 


2.  Tbiai.  (I  165*)  — NoKBUii— GonuoixHa 

Evidence. 

On  motion  for  nonauit  the  question  of  the 
credibility  of  witneaaea  does  not  ariae,  but  the 
testimony  in  favor  of  plaintiff  is  aasomed  as 
true;  consequently  testimony  by  a  plaintiff, 
who  waa  the  assl^ee  of  a  claim  due  a  corpo- 
ration, as  to  the  validity  of  the  assignment 
must  be  accepted  as  true. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  373,  374;  Dec  Dig.  {  165.*] 

8.  CoBFOBAnoNS  (H408,404*)— AssiORMEiras 

— VAI-IDITr. 

It  is  not  essential  to  the  validity  of  an  as- 
signment by  a  corporation  that  it  should  be  au- 
thenticated by  the  corporate  sul,  nor  that  It 
should  have  been  authorixed  by  reaolution  of 
the  board  of  directors,  and  an  aaaisnment  by 
the  aecretai^  of  the  corporation,  who  waa  also 
a  director,  is  valid,  vbere  It  la  autboriEed  by 
the  president  and  managing  official;  this  being 
particularly  true  where  the  asalgnment  of  the 
daim  la  only  for  collection,  in  which  case  the 
defendant'a  only  Intereat  la  to  know  that  the 
aasi^ment  will  bind  the  aaaignor. 

[Ed.  Note. — For  other  caaea.  aee  Corpora- 
tions, Cent  D^.  If  1626-1628,  163it-1638; 
1676;  Dec.  Dig.  ft  403,  404.*] 

4.  COBPOBATIONS    ({  432*)  —  ASSiaHlCBNTS — 

Vauditt— Evidence. 

In  an  action  by  an  employ^  of  a  corpora- 
tion to  whom  had  been  assigned  a  claim  for 
collection,  be  abould,  where  the  aaaignment  is 
queatloned,  be  allowed  to  snow  the  circum- 
stances and  purpose  for  which  the  assignment 
waa  made  to  him,  and  that  it  was  authorized  by 
the  president  or  manager  and  directors,  or  that 
the  aasignmeat  was  ratified  by  those  in  charge 
of  the  corporate  affaira. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  »  1717.  1718,  1724.  1726- 
1735,  1787,  1743,  1762;  Dec.  Dig.  %  m*] 

Appeal  from  Superior  Court,  Placer  Coun- 
ty; J.  E.  Prewett  Judge. 

Action  by  Edwin  Leltch  against  A.  W. 
Marx.  From  a  judgment  on  a  nonsuit  and 
an  order  refusing  him  a  new  trial,  plaintiff 
appeals.   Reversed  and  remanded. 
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Stanlslaiis  A.  BOctr*  of  San  Fnndaoo.  ud 
Tnttle  &  Tnttle,  ot  Anbnrn.  for  appellant 
L.  L.  Chamberlain,  of  Auburn,  and  J. 
Bauer,  of  Sacramento,  for  respondent 

HABT.  J.  TbiB  la  an  appeal  from  the 
Judgment  entered  npon  an  order  grantlnK  the 
defendant's  motion  for  a  nonsuit  xtpon  the 
doae  of  the  plalntUTa  caae^  and  frmn  an  or- 
der retoslng  to  aoocnd  to  the  plalntUt  a  new 
triaL 

lAe  OHDidalnt  allegea  that  on  or  abont  the 
tOth  day  of  Jnse^  IftLl*  Eceles  &  Smith  Ck>m- 
pany,  a  corporation,  regularly  organized  and 
extstlDK  under  and  by  TMne  of  the  laws  ot 
the  state  of  California,  and  wboae  prlndpal 
place  of  bnslneis  la  In  the  dty  and  county  ot 
Sen  Franciaco,  entered  Into  a  written  coo- 
tract  of  lease  with  the  defendant,  whereto 
the  former  teased  to  the  latter  certain  ma- 
dilnery,  which  was  to  be  used  by  the  defend- 
ant at  BotAOln,  In  Plaau  conntr*  For  the 
use  of  said  machinery  the  deiendant  agreed 
to  pay  to  said  corporation,  at  the  dty  of  San 
FrandscO)  the  sum  of  f4S4  In  installments, 
aa  follows:  July  27,  1911.  UBS;  August  27, 
1911,  $lfi2;  September  27,  1911,  «150.  Said 
lease  provided  Oiat  "time  Is  of  the  essoice 
of  this  agreement,"  and  that  a  failure  by 
the  defendant  strictly  to  keep  and  perform 
any  of  the  covenants  or  ^vlalons  thereof 
to  which  he  thereby  obligated  himself  should 
work  a  cancellation  of  said  leaaev  and  tliat 
thereupon  '^11  rights  and  Interests  ot  the 
lessee  In  or  to  said  property  shall  cease,  and 
all  rent  by  lessee  theretofore  paid  shall  be- 
long to  the  lessor  as  full  payment  for  the 
prior  use  of  said  property."  It  was  agreed 
that  a  *^rict"  compliance  by  the  lessee  with 
all  the  covenants  and  provisions  of  the  lease 
would  entitle  Mm  to  the  right  to  pnrdtiase 
said  propertr  upon  the  payment  to  the  lessor 
of  the  sum  of  $1. 

The  complaint  alleges  that  upon  the  execu- 
tion of  said  agreement  the  corporation  de- 
livered to  the  defendant  the  machinery  there- 
in referred  to ;  that  the  defendant  defaulted 
in  the  first  and  second  payments  provided  for 
by  said  Instrament  and  that  the  defendant 
refused  to  pay  the  same  on  demand  of  pay- 
ment; that  on  the  26th  day  of  September, 
1911,  and  prior  to  the  commencement  of  this 
action,  said  corporation  assigned  to  the  plaln- 
tUr  all  Its  right,  title,  and  Interest  in  and  to 
the  above-mentioned  claim  against  the  de- 
fendant for  the  recovery  of  which  this  ac- 
tion was  instituted  by  the  plaintiff. 

The  record  discloses  this  situation:  That 
the  plaintiff  was  an  employe  of  the  corpora- 
tion, the  assignor  of  the  claim  sned  for,  and 
that,  upon  the  Allare  of  the  defendant  to 
make  the  payments  as  stipulated  In  the  writ- 
ten instrument  above  mentioned,  said  corpo- 
ration, through  its  secretary,  by  a  writing, 
assigned  the  claim  to  the  plaintiff.  The  as- 
signment did  not  bear  the  official  seal  of 
the  corporation,  and  when  Uie  contract  of 
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lease,  with  said  assignment  thereon,  was 
offered  in  evident  by  the  plalntUf,  an  objec- 
ti<m  was  made  to  the  admiaslbUi^  of  said 
writings,  on  tiu  ground  that  *^  authority  or 
power  was  shown  to  have  been  conferred 
npon  the  secretary,  by  resolution  or  other- 
wiae,  to  assign  the  lease  and  contract.'*  The 
court  in  reply  to  this  objection,  said :  "I  am 
Mmstralned  to  hold  with  the  defendant  npon 
this  point  but  will  tinmally  omrule  the  ob> 
jeetlon  in  order  to  hear  flte  whole  caaa." 

The  contract  and  assignment  having  been 
under  the  Indicated  drcumstancea  admitted 
in  evidence,  the  plaintiff  rested  his  case,  and 
thereupon  counsel  for  the  defendant  made 
a  motion  tar  a  nonsuit,  on  flte  ground  that 
**no  autborit7,  dther  tv  by-law  or  resolution 
of  the  board  ot  directors  of  Bcdee  ft  Smith 
Company,  was  slwwn  tai  C.  F.  Bulottl,  the 
secretary,  to  make  lite  aasignment"  The 
motion  was  granted. 

[1]  We  tidiik  the  granting  of  the  nonsuit 
was  erroneous.  Although  the  court  admitted 
the  assignment  In  evidence,  subject  to  be 
stricken  out  later  upon  the  ground  ot  its  in- 
competency to  prove  the  &et  of  the  alleged 
assignment  there  Is  noUilng  in  the  record 
disclosing  that  the  evidence  was  stricken  out 
and,  so  far  as  we  are  advised  to  Uie  contrary 
by  the  record.  It  is  there  as  evidence  in  the 
case,  and,  conceding  It  to  have  been  Improp- 
erly admitted,  It  nevertheless  constituted  ev- 
idence which  It  was  not  only  the  duty  of 
the  court  to  consider,  bpt  to  assume  to  be 
true,  In  passing  upon  the  motion  for  a  non- 
suit Zilmer  v.  Gerichten,  111  Cal.  73,  77, 
43  Pac.  408;  In  re  Daly,  15  CaL  App.  829. 
114  Pac.  787;  Goldstone  v.  Merchants'  Ice 
Co.,  123  Cal.  625,  66  Pac.  776;  Estate  of 
Arnold,  147  Oal.  683,  82  Pac.  252 ;  Estate  of 
Welch,  6  Cal.  App.  45,  91  Pac.  336 ;  Mitchell 
V.  Brown,  18  Cal.  App.  117,  121,  122  Paa  426, 
and  cases  therein  cited. 

[2]  The  question  of  the  credibility  of  the 
witnesses  or  the  weight  or  competency  of  the 
evidence  cannot  on  such  a  motion,  arise, 
Mitchell  V.  Brown,  supra;  Bush  v.  Wood, 
8  Cal.  App.  650,  97  Pac.  709.  The  plaintiff 
testified  that  "the  fact  of  this  assignment  to 
me  was  known  to  the  president  of  the  cor- 
poration. I  had  a  meeting  with  the  presi- 
dent assistant  manager,  and  secretary  of  the 
corporation  in  San  Frandsco  shortly  before 
suit  was  commenced,  and  they  authorized 
me  to  come  to  Auburn  and  file  the  complaint 
and  I  did  so.  These  men  were  directors  of 
the  corporation."  It  was  the  duty  of  the 
court.  In  considering  the  motion,  to  give  this 
testimony  the  benefit  of  Its  full  probative 
force,  and  thus  viewing  It  the  inference  Is 
dearly  dedudble  therefrom  that  the  assign-' 
ment  was  duly  and  regularly  executed  by  the 
corporation.  Thus  a  prima  fade  showing 
was  made  by  the  plaintiff  upon  that  ques- 
tion, and  this  Is  all  that  was  required  to  Jus- 
tify the  submission  of  the  plaintiff's  case 
upon  its  merits^  so  far  as  the  ground  upon 
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wUch  die  motion  was  granted  1b  concerned. 

[I].  It  WBfl  not  necessary  to  the  validity  of 
the  asaignnient  that  it  should  have  been  an* 
thentlcated  by  the  corporate  seal  of  the  cor- 
poration. Nor  was  it  absolutely  necessary 
to  Its  legality  that  its  execution  should  have 
been  authorized  by  a  resolution  of  the  board 
of  directors  previously  adopted.  Grelg  t. 
Blordan.  99  GaL  316,  33  Paa  913.  In  that 
case  It  la  said :  "There  was  a  period  in  the 
history  of  corporattona  when  the  most  ordi- 
nary transactions  were  required  to  be  au- 
thorized by  solemn  resolution  of  the  board  of 
trustees,  duly  entered  In  their  records,  and 
authenticated  by  the  corporate  seal.  With 
the  multiplication  of  corporations  having  for 
their  object  nearly  every  business  pursuit 
known  to  modem  times,  the  formalities  pre- 
viously regarded  as  necessary,  and  which 
were  lily  adapted  to  pursuits  requiring 
prompt  action,  have  been  greatly  abridged." 
In  the  same  opinion  the  following,  by  Bron- 
son,  J.,  in  Glllett  v.  Campbell,  1  Denlo  <N. 
Y.)  522,  la  approvingly  quoted:  "Corpora- 
tions, like  Individuals,  may  appoint  agents 
and  make  most  of  the  contracts  which  fall 
within  the  scope  of  their  general  irawers 
without  the  use  of  a  seal ;  the  rule  was  once 
otherwise,  but  that  day  has  gone  by."  The 
foregoing  language  was  used  in  a  case  where 
the  president  and  cashier  of  a  bank,  for  the 
purpose  of  securing  a  debt  owed  by  the  bank, 
had  assigned  a  debt  due  to  the  bank,  and  it 
was  contended  that  the  assignment  was  in- 
valid, because  the  right  to  make  It  had  not 
been  shown  by  the  by-laws  of  the  corpora- 
tion or  a  resolntion  of  the  board  of  directors, 
but  the  validity  of  flu  aaslgninent  was  ras- 
tained. 

In  Waterman  on  Corporations  (section  30) 
It  is  said:  "As  a  general  managing  agent 
and  superintendent  is  the  representative  of 
the  corporation,  and  may  do  in  the  transac- 
tion of  Its  ordinary  affairs  what  the  corpora- 
tion could  do  within  the  scope  of  Its  au- 
thority, he  may  assign  the  chose  In  action 
of  the  corporation  to  its  creditors  in  payment 
of  or  as  security  for  the  payment  of  a  pre- 
cedent debt  of  the  corporation  without  ex- 
press authority  of  the  board  of  directors." 
See  Newhall  v.  Joseph  Levy  Bag  Go.,  124 
Paa  876;  Preston  v.  Central  Cal.  Irr.  Co., 
11  Cal.  App.  190,  104  Pac.  462. 

But  a  distinction  between  the  above  au- 
thorities and  the  present  case  lies  In  the 
fact,  it  Is  claimed,  that  here  the  secretary, 
and  not  the  manager  or  president,  of  the  cor- 
poration executed  the  assignment  The  reply 
to  this  proposition  Is,  as  before  stated:  (1) 
That  on  this  motion  It  was  the  duty  of  the 
court  from  the  assignment  itself  to  infer 
that  It  was  duly  and  regillarly  made;  (2) 
that  from  the  testimony  of  the  plaintiff  It  is 
reasonably  inferable  that  the  assignment 
was  made  by  the  direct  authority  of  the 
president  and  assistant  manager  of  the  cor- 
poration, who,  with  the  secretary  himself,  I 


vrae  alao  dlrectora  tliereol  and  who  directed 
the  plaintiff  to  go  to  Auburn  and  Instltnte 
this  action  against  the  defendant  Under  all 
the  aathorttles,  the  president  or  manager  or 
other  officer  Iiavlng  direct  superintendence  of 
the  affairs  of  a  corporation  may  transact  for 
and  Und  it  in  all  mattera  coming  within  Its 
ordinary  course  of  business,  and  the  transac- 
tion here  manifestly  comes  within  that  cate- 
gory. The  i^alnttff  was  an  employe  of  the 
corporation,  and  it  is  clearly  apparent  from 
his  testimony  that  the  assignment  to  him  of 
the  claim  against  the  defendant  was  merely 
for  the  purposes  of  collection.  Astignments 
for  such  purposes  are  of  frequent  occurrence, 
and  the  defendant  in  an  action  by  an  as- 
signee of  a  claim  against  him  is  only  con- 
cerned to  know  that  the  assignment  is  of  such 
a  diaractor  as  to  bind  the  assignor.  That 
the  assignor  la  this  case  will  be  bound  by 
the  assignment  is  a  tact,  as  before  stated, 
clearly  Inferable  from  the  testimony. 

As  stated  in  the  outset  the  order  granting 
the  nonsuit  was  erroneous,  and  the  Jodgment 
thereupon  altered  and  from  which  one  of 
these  appeal  la  iffoaecuted  must  be  reversed. 

[4]  The  court  should  have  allowed  the 
plaintiff  to  show  the  circumstances  under 
which  and  the  purpow  for  which  the  assign- 
ment was  made  to  him,  and  the  disallowance 
of  the  testimony  ivopraed  by  him  to  that  ef- 
fect was  erroneous  and  preJudlctaL  Tfye  rul- 
ings referred  to  were  made  upon  the  attempt 
by  the  i^aintllE  to  prove  that  the  asaignnient 
was  made  by  anttaOTity  of  the  offlcoa  of  the 
corporation  having  the  right  to  execute  sut^ 
a  transaction  tot  it,  and  to  show  tiutt  the 
money  to  be  collected  cm  tbe  dalm  was  to  be 
paid  ix9  the  plalntlfl  to  tbe  corporation,  and 
that  therefore  the  latter  bad  an  equitable  In- 
terest thoreln. 

The  court  shonUl  have  permitted  the  plalnr 
tiff  to  show  that  tbe  assi^iment  was  made 
by  authority  of  the  president,  or  tbe  man- 
ager ct  directors,  or  under  such  circumstanc- 
es as  to  disclose  Uiat  It  was  aoQuiesced  In 
and  ntlfled  by  tbose  In  anthorl^  over  the 
affiilrs  of  the  corporation.  For  these  errozs 
in  the  rulings  on  the  evldenoe,  the  court 
should  bare  granted  the  plaintiff's  motion  for 
a  new  trial. 

For  the  foregoing  reasons,  the  judgment  of 
nonsuit  and  tbe  order  denying  tbe  plainfiifE  a 
new  trial  are  reversed. 

We  concur:  GHIPMAN,  P.  J.)  BUB- 
NETT,  J. 


AISBETT  et  aL  t.  PABAI>ISB  MOUNTAIN 

MIN.  &  HILL  CO.  et  al.    (Civ.  1,032.) 
(District  Court  of  Appeal,  Second  District,  Oal- 
iforaia.    Feb.  20.  1913.) 

1.  Appeal  ano  Bbeob  (|  912*)— PKBsnup- 
Tzons. 

Where  the  complaint  end  record  are  silent 
on  the  question,  it  is  presumed  that  defendants 
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an  naldentf  of  the  coonty  wherein  the  action 
is  coflamenced ;  the  harden  being  oiKin  them  to 
■•how  that  the;  were  resldeDts  m  another  coun- 
ty If  Uiey  lew  a  change  of  Teniie  to  ench  other 
ooonty.  . 

[Ed.  Note.— For  other  cases,  tee  Appeal  and 
Brror,  Gent  Dig.  §  3668 ;  Dec.  Dig.  {  912.*] 

2.  YVttXm    (i  22*)— BJESIDKNCK    OT  Dbrhd- 

Under  Code  Civ.  Proc  {  S96,  requiring  ac- 
tkmi  tp  be  brought  in  the  county  in  which  de- 
fendants or  "some  of  them"  reside  at  the  com- 
mencement of  the  action,  an  action  against  a 
corporation  and  others  to  declare  Invalid  an  as- 
sessment upon  corporate  stock  waa  properly 
brought  in  the  count?  in  which  the  deiendants 
other  than  the  corporation  resided. 

(Bd.  Note.--For  other  cases,  see  Venue,  Gent 
g.  H  85-37;  Dec  Dig.  \  22.*] 

8.  Venue  {|  41*)— Ch^ok— UNANivons  Rb- 

QDEGrr  BT  Defendants. 

The  fact  that  the  defendants  resident  In 
the  county  where  suit  was  brought  joined  the 
nonresident  defendants  in  a  written  demand  for 
removal  of  the  cause  to  another  county  would 
not  entitle  them  to  a  change  of  venue  under 
Code  Oir.  Proc  S  39{^  requiring  such  an  ac- 
tion to  l>e  brought  m  the  county  in  which 
"some  of  defendants  redded  at  the  commence- 
ment of  the  action. 

[Ed.  Note.— For  other  cases,  see  Tenne,  Gent 
Dig.  SI  02.  68;  Dec  Dig.  i  41.*] 

Appeal  from  Superior  Court,  Loa  Angeles 
Gonnty;  Frederic  W.  Honaer,  Ju^& 

AcCton  by  Thomas  W.  Alsbett  and  others 
■galnat  the  Paradise  Mountain  Mipipj  ^  MUl- 
ing  Company  and  others.  From  an  order  de- 
nying defendants  motiim  for  a  <dkange  of 
^aee  of  trial,  they  appeaL  Affirmed. 

John  L.  Campbell,  of  San  Bernardino,  for 
appellants.  C.  W.  Pendleton  and  Hlckcox  A 
Crenshaw,  all  of  Los  Angeles,  for  reepond- 
enta. 

SHAW,  J.  This  la  an  appeal  from  an  or- 
der denying  a  motion  made  by  defendants 
for  a  change  of  the  place  of  trial  from  the 
county  of  Los  Angeles  to  the  county  of  San 
Beroardina  The  action  (one  other  than  those 
described  In  sections  392,  393,  and  394  of  the 
Code  of  CiTll  Procedure)  Is  brought  by  stock- 
boldera  of  the  Paradise  Monntain  Mining  & 
Milling  Company,  a  corporation,  against  said 
corporation  and  members  of  its  board  of  di- 
rectors, joined  therewith  as  defendants,  to 
bare  declared  null  and  Told  certain  proceed- 
ings whw^n  an  assessment  was  levied  upon 
the  corporate  stodc  of  the  corporation,  and  to 
«njoln  a  sale  of  plaintiffs'  stodi  for  failure  to 
pay  aaSd  assesament,  as  well  as  for  other  re- 
lief. 

Section  397  of  the  Code  of  Civil  Procedure 
provides  that  the  court'  may,  on  motion, 
change  the  place  of  trial  when  the  county 
designated  In  the  complaint  is  not  the  proper 
county.  The  proper  county  for  the  trial,  as 
appears  from  section  395  of  the  Code  of 
Civil  Procedure,  is  "the  county  In  which  the 
defendants,  or  tome  of  ihem,  reside  at  the 
iMmmemsemmt  of  the  action."  If  the  county 
wbtfeln  the  action  is  brought  la  not  the 


proper  coun^, "  "the  action  may,  notwlOi- 
standlng,  be  tried  therein"  (section  89^  Code 
Civ,  Proc.),  unless  the  defiendants  avail  thon- 
s^ves  of  tbetr  right  to  secnre  a  removal  In 
tbe  mode  iveserlbed  by  tbe  statute  All  of 
the  defendants  herein,  otliOT  than  7.  P.  Pre- 
clad(^  Joined  in  a  writtoi  demand  for  the 
removal  of  the  idace  of  trial  to  San  Bemar-. 
dlno  connty,  and  appellants  concede  that  de- 
fendants other  ttian  Fredado  were  necessary 
parties.  The  ground  therefor,  as  stated  in 
the  notice  of  motion,  was  that  they  were  all 
realdoite  of  said  county. 

[1]  Where  tiie  complaint  and  record,  cu 
here,  are  i^ent  npon  tbe  subject,  the  pre- 
sumption Is  that  the  defendants  fu«  residents 
of  the  county  wherein  the  action  la  commenc- 
ed, and  the  hnrden  of  proof  Is  cast  npon  than 
to  show  that  tiiey  were  at  the  commencement 
of  the  action  regents  of  another  county  mr 
counties  of  the  state  than  that  wherein  the 
stilt  la  brou^t;  and  to  which  they  ask  that 
the  place  of  trbil  be  removed.  Heame  X>e 
Toung,  111  Gal.  S7S,  4S  Pac  1108;  Greenleaf 
T.  Jacks,  188  Gal.  008,  66  Pac  1089;  Green- 
leaf  T.  Jack,  1S6  Cal.  154,  07  Pac.  17;  Quint 
v.  Dlmond,  185  Gal.  572,  67  Pac.  1034 ;  Gonn- 
ty of  Modoc  T.  Madden,  136  OaL  184,  68  Pac 
491. 

[2]  Wblle  all  the  necessary  parties  defend- 
ant Joined  in  the  dmand  for  the  change, 
they  offered  no  evidence  whatever  touching 
the  resid^ice  of  any  defendant  other  than 
the  corporation,  whose  iwindpal  place  of 
business  It  Is  contended  was  shown  by  affi- 
davit to  have  been  removed  from  Los  Angeles 
county  to  San  Bernardino  county  by  an  or- 
der of  the  board  of  directors  made,  prior  to 
the  commencement  of  tbe  action,  pursuant  to 
the  provisions  of  section  321a  of  the  Civil 
Code.  Conceding  this  to  be  true.  It  appears 
that  defendants  other  than  the  corporation 
were  residents  of  the  county  wherein  the 
suit  was  brought,  and  it  being  the  right  of 
plaintiff  to  have  the  case  tried  in  the  coun:.v 
wherein  tome  of  the  defendants  reside  at 
the  commencement  thereof,  it  must  follow 
that  the  court  did  not  err  in  making  the  or- 
der denying  the  motion. 

[31  Appellants  Insist,  however,  they  are  en- 
titled to  a  change  of  venue  by  reason  of  the 
fact  that  the  resident  defendants  Joined  the 
nonresident  defendant  In  the  written  demand 
for  the  removal.  In  support  of  which  tbey 
dte  Hanuon  v.  Nuevo  Land  Co.,  14  Cal.  App. 
700,  112  Pac.  1103,  decided  by  thU  court.  In 
which  the  fallowing  language  was  used  In 
the  opinion:  "Where  It  api>ears  that  both 
resident  and  nonresident  defendants  are  nec- 
essary parties,  an  order  granting  a  change  of 
place  of  trial  will  not  be  made  upon  demand 
of  the  nonresident  defendant,  unless  the  for- 
Joins  in  the  demand."  In  making  this 
statement  the  court  followed  McKenzie  v. 
BarUng,  101  Cal.  460,  36  Pac  8,  also  dted 
by  appellant,  where  it  is  said :  "And  It  has 
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been  settled  that  where,  tai  a  cue  coming  | 
under  section  385  of  the  Gode»  any  of  the 
defendants  reside  In  the  county  In  which  the 
stilt  is  brought,  a  motion  to  change  the  place 
of  trial  to  a  county  in  which  others  of  the 
defendants  reside  will  not  be  granted  unless 
all  of  the  defendants  join  in  the  motion." 
In  support  of  which  the  court  there  dted 
Pleper  v.  Centluela  Land  Co.,  56  Cat  173; 
Remington  S.  M.  Go.  v.  Cole,  62  CaL  311; 
Fickens  v.  Jones,  Parkw's  Cal.  Dig.  p.  83— 
togethw  with  several  cases  from  the  courts 
of  the  state  of  New  York.  Both  statements 
are  dicta.  In  neither  case  was  the  statement 
made  pertinent  nor  applicable  to  the  facta 
under  consideration.  Nor  in  either  case  does 
it  constitute  a  correct  statement  of  the  law 
applicable  to  the  right  of  removal  In  cases 
where  there  are  defendants,  some  of  whom 
are  residents  of  the  coun^  wherein  the  ac- 
tion Is  brought  and  others  nonresidents  there* 
of  but  residing  in  the  county  of  the  state  to 
which  all  Join  in  a  demand  to  have  the  place 
of  trial  removed.  See  cases  first  herein  cit- 
ed. Where  there  are  several  necessary  par* 
ties  defendant,  one  or  more  of  whom  reside 
In  the  county  where  an  action  other  than  one 
of  those  described  In  sections  302,  383,  and 
384  of  the  Code  of  Civil  Procedure  Is  com- 
mtoced,  and  others  who  are  nonresidents  of 
such  county,  the  county  where  the  suit  is 
commenced  is  the  proper  place  for  its  trial. 
To  hold  otherwise,  and  that  in  such  case  all 
of  the  defendants,  having  Joined  in  a  demand 
tha*efor,  could  secure  a  change  of  venue, 
would  not  only  deprive  plaintiff  of  his  right 
accorded  by  section  885,  bat  nnUlfy  a  jfkaln 
provision  of  the  statute. 
The  ordor  Is  affirmed. 


We  concur:  AIiLEM,  P.  J.;  JAMBS,  J. 


STOVER  V.  STEVENS  «t  at    (Civ.  1,072.) 

(Dlatrict  Court  of  Appeal,    Third  Diatrlet, 
California.   Feb.  19.  1818.) 

1.  Appeal  akd  E^bob  (S  107*)— Fboop— Vaki- 

AHCE— FAILUBB  to  OBJECT. 

Defendant  should  have  pointed  out  any 
variance  between  the  avermeots  of  the  com- 

Elaint  and  the  proof,  so  that  plaintiff  might 
ave  had  an  opportunity  to  emend,  and  not 
having  done  so  cannot  complain  on  appeal. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  187.*] 

2.  PABTireuRir  (I  2L7*)— Actions  — Sunx- 
cib:tct  or  Bvidkhcb. 

Evidence,  in  an  action  againat  a  partner- 
ship, Ju-ld  to  sustain  a  finding  that  the  assump- 
tion of  the  debts  of  one  of  the  partners  was  a 
part  of  the  consideration  of  ue  partnership 
agreement. 

[Ed.  Note.-*For  other  cases,  aee  Partnershii^ 
Cent.  Dig.  H  418-125;  Dea  Dig.  |  217.*] 

8.  Fbauds,  Statute  or  (|  18*)— Contbaotb 
Within  Statute— AnuHPnoN  or  Obliga- 
tion. 

An  agreement  made  In  fomung  a  part- 
nerafaip,  aa  a  part  of  the  eonaideratlon  thereof. 


BBPOBXBB  (CU. 

to  assiune  the  debts  «f  one  eC  tbe  partnaxa 
wag  an  wlginal  obllgatlMi,  and  huee  mat  re* 
quired  to  be  in  writing  by  the  statBte  nt  frauds 

(Civ.  Code,  |  2784). 

[Ed.  Note.— For  other  cases,  see  Fraads.  Stat- 
nte  of,  Cent.  Dig.  U  27-41;  Dec.  Dig.  |  IS.*] 

4.  APPEAL  ASD  Bbbob  (|  1071*)  —  H*»wrjiTP 

Ebbob. 

Any  error,  In  an  moXhm  against  a  partner 
ship,  in  finding  that  the  partnership  existed  be- 
fore the  date  on  which  it  was  formed  waa  not 
prejudicial  to  defendant,  where  the  evidence 
showed  that  pUUntitTs  claim  was  for  a  debt  as- 
sumed by  the  partnership  and  accruing  wlthla 
two  years  from  the  commencement  of  tb»  ac- 
tion, or  was  a  debt  of  the  firm. 

[Eid.  Note. — For  other  caaes,  see  Appeal  and 
^rtoTj_^  Cent  Dig.  {{  4234-4^;  Dec  Dig.  | 

&  PABTNEBSHIP    (I   165*)  —  IdABIUTT  EOB 
DSBTft— LlABtLITT  OT  PABTNSBS. 

Partners  are  Jointly  liable  for  the  debts  of 

the  firm. 

[Ed.  Note.— For  other  cases,  see  FartnersMpb 
Cent  Dig.  |  301;  Dec.  Dig.  |  166.*] 

Appeal  from  Superior  Court.  Plumas  Coun- 
ty; J.  O.  Moncur,  Judge. 

Action  by  Cliarles  F.  Stovw  against  L. 
0.  Stevens  and  S.  F.  Brown,  copartners  aa 
Stevens  A  Brown.  From  a  Judgmeat  for 
plaintiff,  defttidant  last  named  appeals.  Af- 
firmed. 

tirover  0.  JoUan,  of  Woodland,  and  B.  II. 
BanUn,  of  SusanvUle,  for  appellant  L.  N. 
Feter  and  U.  Kerr,  botli  of  Quiney,  for  re- 
spondent 

CHIPMAN,  P.  3.  Plaintur  brings  the  ae- 
tlon  to  recover  for  certain  cattle  sold  to  de- 
fendants by  plaintiff,  and  also,  aa  asBlgnee^ 
to  recover  for  merchandlee  sold  and  deliv- 
ered, for  work  and  labor  performed,  tor  rent- 
als and  for  pasture,  on  28  different  daima  of 
like  numt>er  of  persons  and  for  various  gama. 
in  all  amounting  to  f3,521.7&  The  cause  was 
tried  by  the  court  without  a  Jury,  and  plain* 
tiff  had  Judgment  for  $3,872^7,  from  whl<di 
defendant  Brown  appeala 

Defendant  Stevens  failed  to  answer,  and 
his  default  was  entered.  Defendant  Brown 
answered,  and  denied  the  existence  of  the 
alleged  copartnership  prior  to  Jane  27,  1810, 
and  denied  the  alleged  Indebtedness  in  eacli 
instance.  The  complaint  was  filed  Septem- 
ber 28,  1910,  and  alleged  that  defendants 
"are  now,  and  at  all  times  hereinafter  men- 
tioned have  been,  ct^artners  under  the  firm 
name  and  style  of  Stevens  ft  Brown,  at  the 
county  of  Planus."  The  conrt  made  Ita  find- 
ings aa  to  the  partnersh^  in  the  Ungoage 
following:  "That  d^lendanta  are  now,  and 
at  all  times  la  aald  complaint  mentloBed 
have  been,  copartners  nndur  the  Una  name 
and  B^le  of  Stevens  ft  Brown."  THiSa  finding 
is,  in  effect,  the  same  as  tbe  arament  of  the 
complaint,  with  the  farther  fiict  that  the 
partnership  vaa  eztstlng  at  the  time  the 
findings  vere  filed,  to  wit,  Uarch  17, 1911. 
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The  evMence  was  that  the  partnership 
was  formed  Jane  27,  1910,  as  the  result  of  a 
conferakoe  between  the  parties  a  few  days 
prior  Oereto,  and  was  orallT  entered  Into. 
In  Its  findings  upon  tSie  several  claims  or 
counts  the  court  fbllows  the  averments  of 
the  comptolnt.  For  example :  *Trhat  on  the 
2tth  day  of  Septonber,  1910,  defimdante 
were  indebted  to  one  Antone  Vrlslmo  in  the 
anm  of  f82  for  and  on  acconnt  of  work  and 
labor  performed  hj  said  Antone  Viialmo  t<a 
defendants,  at  the  coonty  of  Flnmas,  state 
of  California,  within  two  years  last  past, 
and  prior  to  said  24th  day  of  September, 
1010."  The  dates  stated  in  the  counts  are 
all  in  September,  IftlO,  none  earlla  than  the 
20th  and  none  later  that  the  27tti. 

Ai^wUant  addresses  himself  first  to  the 
personal  didm  of  plaintiff,  dalmlng  that 
there  is  no  evidence  of  any  indebtedness  of 
the  firm  of  Stevens  &  Brown  to  plaintlfl^ 
and  that  the  finding  can  only  be  sustained  on 
the  theory  that  Brown  assumed  the  personal 
indebtedness  of  Stevens;  that  there  is  nei- 
ther pleading,  evidence,  nor  finding  that  de- 
fendant Brown  agreed  to  pay  or  assumed  the 
Indebtedness  of  Stevens  existing  prior  to 
the  partnership.  Cases  are  dted  u  holding 
that  an  incoming  partner  Is  not  liable  for  the 
debts  of  the  old  firm,  unless  he  agrees  to  be- 
come so.  It  Is  also  contended  "that,  In  order 
to  recover  the  debta  of  the  old  firm  from  an 
Incoming  partner,  there  must  be  some  alle- 
gation In  the  complaint  connecting  Mm  with 
the  liability."  And  that  the  court  erred  In 
overrollng  defendant's  objection  to  evidence 
tending  to  prove  an  Indebtedness  existing 
prior  to  the  formation  of  the  partnership. 
In  yearly  all  the  claims  the  evidence  related 
to  the  prior  indebtedness  of  Stevens,  as  well 
as  to  the  firm  indebtedness.  In  plaintiff's 
personal  claim  the  evidence  offered  related 
to  the  balance  due  Stevens  at  the  time  the 
partnership  began  and  also  to  the  amount 
dne  at  the  commencement  of  the  action,  and 
the  objection  and  ruling  will  lllnstrate  the 
point  made 

Defendant  L.  0.  Stevens  was  called  as  a 
witness  for  plaintiff :  "Q.  What,  if  any,  un- 
derstanding was  had  between  you  and  the  de- 
fendant Brown  as  to  the  assumption  by  you 
and  the  defendant  Brown,  or  the  partnership, 
of  the  indebtedness  existing  at  that  time  [the 
date  of  the  formation  of  the  partnership, 
June  27, 19101?  Mr.  Rantdn :  Objected  to  as 
irrelevant,  immaterial,  and  Incompetent,  un- 
less first  shown  whether  or  not  in  writing. 
Q.  At  the  time  of  the  commencement  of  this 
action,  what  was  the  balance.  If  any,  due  to 
plaintiff  T  Mr.  BankIn :  Objected  to  as  Im- 
material, irrelevant,  and  incompetent;  evi- 
dence of  the  balance  dne  thesplaintlff  Stovet 
at  any  time  prior  to  June  27, 1010,  Is  barred 
1^  provision  1024,  Civil  Code,  unless  It  Is 
first  shown  the  assumption  of  the  debt  by 
the  firm  Is  In  writing.  *  •  •  Mr.  Peter: 
W«  tmet  to  connect  this  ^alntlff  by  avl- 


denoe  to  tiring  It  within  the  terms  of  the 

statute." 

[11  There  vnta  a  general  demurrer,  but  no 
special  demurrer,  to  the  complaint  The 
averment  of  the  complaint,  In  the  several 
counts,  is  that  the  person  named  was,  on 
the  date  named,  indebted  to  the  plaintiff  *n 
the  sum  named  tor  mercbanfflse  sold,  or  oth- 
er consideratloB  apedficaUy  named,  at  de- 
fendants leiiaeat,  wlOiin  two  years  last 
past  and  prior  to  the  date  mentioned,  td- 
lowed  by  an  averment  of  the  assignment  of 
the  claim  to  plaintiff.  The  evidence  of  in- 
debtedness was  in  support  of  the  complaint, 
and  1^  as  is  claimed,  ibere  was  a  variance 
between  the  av^ments  and  the  proof  offered, 
or  that  the  evidence  was  not  within  the  is- 
snes,  defendants  slioiild  have  polntd  it  out 
then  and  there,  so  that,  if  well  taken,  oppor- 
tnnlty  might  have  been  given  to  amend  Uie 
emnplalnt  Knox  t.  Hlgby,  76  CaL  284,  18 
Pac.  8B1;  Henry  t.  8.  P.  H.  R.  Co.,  00  CaL 
179.  The  point  raised  aa  to  ttw  statute  of 
frauds  must  be  decided  In  view  of  the  dr- 
cttmstances  attending  the  transaction  or 
formation  of  the  partnership; 

There  was  evidence  that  some  time  prior 
to  the  formation  of  the  partnership  Stevens 
had  been  carrying  on  the  bntchw's  business, 
selling  meats  and  some  other  articles  at  the 
towns  of  Prattville  and  Greenville.  A  few 
days  prior  to  June  27,  1910,  he  took  defwd- 
ant  Brown  over  his  delivery  route  and  ex- 
plained the  business  to  him.  He  explained 
in  a  general  way  how  the  business  stood, 
what  his  liabilities  were,  and  what  the  book 
accounts  receivable  and  other  assets  amount- 
ed to.  Upon  this  showing  Brown  agreed  to 
enter  Into  partnership,  which  began  June  27, 
1910.  Upon  the  terms  of  the  agreement 
there  Is  some  conflict  between  the  testimony 
of  Stevens  and  Brown.  Stevens  testified: 
"Q.  What,  if  any,  understanding  was  had  be- 
tween yon  and  the  d^endant  Brown  as  to 
the  assumption  by  you  and  the  defendant 
Brown  or  the  partnership  of  the  Indebtedness 
existing  at  that  time?  A.  Well,  the  only 
thing  that  was  said  about  that,  I  figured  up 
my  indebtedness  and  my  resources,  and  Mr. 
Brown  agreed  to  put  in  as  much  money  in 
the  business  as  I  had  Invested,  over  and 
above  my  liabilitlea,  assuming  a  portion  of 
the  debt  and  also  assuming  the  resources,  bis 
portion  of  the  resonrces,  and  I  took  credit 
for  the  amount  of  the  resources  over  and 
above  my  liabilities.  •  •  •  Q.  What  was 
Brown  to  get  for  his  in  consideration  of  that 
agreement?  What —  Just  state  the  whole 
agreement  again.  A  He  was  to  get — he  was 
to  have  one-balf  Interest  In  my  butcher  busi- 
ness, personal  property,  and  my  book  ac^ 
counts,  and  he  was  to  assume  his  one-half 
interest  of  the  Uabllltles.  Q.  What  UablU- 
ties?  A  That  I  owed  at  the  time  of  the 
commencement  of  the  partnership;  debts 
tiiat  I  owed  to  my  creditors.  Q.  What  was 
h«  to  get  out  of  the  produce  of  the  budness 
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from  that  tUne  on?  A.  He  was  to  have 
half  of  the  proflta — I  supposed  lie  was  a  full 
partnei^-a  half  Interest  •  •  •  Q.  What 
was  the  consideration  he  was  to  pay  jon  tot 
that  arrangement?  A.  I  was  to  have  credit 
for  the  difference  between  the  resources  and 
liabilities  of  the  business  and  what  I  put 
Into  it  Q.  Was  that  arrangement  made  on  a 
trip  down  to  the  river?  A.  I  couldn't  state 
what  day  that  arrangement  was  made;  it 
was  made  prior  to  the  26th  day  of  June. 
Q.  You  say  you  stated —  What  did  he  say 
about  the  agreement?  A.  He  was  satisfied 
with  It;  he  didn't  make  any  objection  to 
me;  went  Into  the  business  and  put  his  mon- 
ey  into  it  Q.  Was  anything  said  about 
these-old  debts  of  yours  should  be  paid?  A. 
I  told  him  at  the  time  that  I  wouldn't  take 
blm  in  unless  he  would  assume  part  of  the 
debts  and  take  his  chances  on  the  book  ac- 
counts the  same  as  I  bad  to;  I  couldn't 
close  the  business  out  and  start  In  new,  car- 
rying on  the  business  as  it  was  If  he  would. 
Q.  Wasn't  there  an  arrangement  made  by 
which  the  debts  were  to  be  paid  off  out  of 
the  business  as  it  went  along?  A.  I  told  him 
the  debts  would  have  to  be  paid  out  of  the 
business;  I  couldn't  close  the  business  and 
take  him  Into  it;  I  would  have  to  carry  It 
along  that  way." 

[2]  It  appeared  that  the  list  of  accounts 
was  made  up  shortly  after  June  27,  1910, 
showing  the  liabilities  and  assets,  which  was 
shown  to  Brown.  At  the  beginning  of  the 
copartnership  the  firm  commenced  to  deal 
with  its  said  creditors,  paying  off  their  in- 
debtedness in  money  or  BUK>lylng  them  with 
meat,  and  tn  some  instances  making  pur- 
chase from  them.  The  evidence  tends  to 
show  that  Brown  entered  upon  and  contin- 
ued the  relation  upon  the  terms  testified  to 
by  Steyens,  although  he  denied,  on  the  wit- 
ness stand,  that  he  agreed  to  pay  the  lia- 
bilities of  Stevens  otherwise  than  from  the 
earnings  of  the  bnslness.  The  trial  court 
resolved  the  conflict  in  the  evidence  in  favor 
of  plaintiff,  and  we  are  not  at  liberty  to  dis- 
regard its  decision  on  the  facts.  Appellant 
contends  that  Brown's  assomptlon  of  Ste- 
vens' debts  was  after  the  formation  of  the 
partnership,  and  that  thia  subsequent  agree- 
ment would  be  an  agreement  to  pay  the 
debts  of  another,  and  must  be  established  In 
compliance  with  the  statute  of  frauds,  citing 
Freeman  v.  Badgley,  105  CaL  373,  38  Pac 
955.  The  evidence  is  that  the  assumption  of 
Stevens'  debts  was  part  of  the  agreement 
and  consideration  in  forming  the  partner- 
ship. It  Is  true  that  the  assets  and  liabilities 
or  the  names  and  amount  dne  each  creditor 
were  not  ttien  definitely  known,  but  the  facts 
were  to  be  made  known  by  a  statement  being 
prepared,  and  was  soon  after  made  one  and 
shown  to  Brown  and  acted  upon  by  the  firm 


as  correct  It  was  said  In  the  case  dted: 
"But  proof  that  the  new  firm  recognized, 
the  debts  of  the  old  firm  as  its  debts  does 
not  tend  to  prove  an  assumption  of  the  old 
debts  subsequently  to  the  formation  of  the 
new  copartnership,  but  that  at  the  time  of 
the  formation  of  the  last  copartnership  the 
new  firm  assumed  the  old  debts;  that  the 
liability  of  the  new  partnership  for  these 
was  a  part  of  the  consideration  paid  by  him 
for  his  Interest  In  the  partnership." 

[S]  The  facts  here  do  not  bring  the  case 
within  the  provisions  of  section  1624  of  the 
ClvU  Code  (the  statute  of  frauds),  but  wltb- 
in  the  exception  mentioned  In  subdivision  2 
of  that  section,  to  wit,  the  provisions  of  sec- 
tion 2794  of  the  same  Code:  "A  promise  to 
answer  for  the  obligation  of  another,  in  any 
of  the  following  cases,  is  deemed  an  original 
obligation  of  the  promisor,  and  need  not 
be  in  writing:  1.  Where  the  promise  Is  made 
by  one  who  lias  received  property  of  another 
upon  an  undertaking  to  apply  it  pursuant 
to  such  promise.  •  ♦  •  8.  Where  the 
promise,  being  for  an  antecedent  obligation 
of  another,  la  made  upon  the  consideration 
that  the  party  receiving  it  cancels  the  ante- 
cedent obligation,  accepting  the  new  promise 
as  a  substitute  therefor;  *  *  *  or  upon 
a  consideration  beneficial  to  the  promisor, 
whether  moving  from  either  party  to  the 
antecedent  obligation,  or  from  another  per- 
son." In  a  case  somewhat  similar  in  its 
facts  It  was  held  that  "the  contract  between 
plaintiff  and  defendants  was  not  one  to  an- 
swer for  the  debt  or  default  of  another,  but 
was  a  contract  of  sate  accompanied  by  de- 
livery of  the  property  sold ;  It  was  not,  there- 
fore, within  the  statute  of  frauds."  Meyer 
V.  Parsons,  129  Cai.  653,  62  Pac.  216. 

[4]  The  court  found,  In  effect,  Hiat  the 
partnership  existed  at  all  times  mentioned  in 
the  complaint,  which  would  reach  bade  of 
June  27,  1910,  when  the  partnership  was 
formed.  This  finding,  though  unsupported 
In  part,  was  without  prejudice  to  appellant 
The  evidence  showed  that  each  claim  was  ei- 
ther for  the  debt  of  Stevena  accruing  within 
two  years  from  the  commencement  of  the  ac- 
tion, or  of  the  firm  during  Its  existence. 

[S]  Appellant  relies  on  the  objections  gen- 
erally made  as  herdnabove  stated.  There  Is 
no  attack  upon  the  several  claims  as  nnsup* 
ported  by  evidence  otherwise  than  as  these 
g^ieral  objections  are  urged  to  all  of  the 
claims.  It  hardly  need  be  added  that  part- 
ners are  Jointly  liable  for  the  debts  of  the 
partnership.  Harrison  T.  McCormic^  69  GaL 
616,  11  Pac.  456. 

We  discover  no  prejudicial  error  In  the 
record,  and  the  Judgment  la  therefore  af- 
firmed. ^ 

We  concar:   HART,  J.;  BURNETT,  J. 
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ZIEBATH  COMBINATION  DBILL  CO.  et  al. 

T.  CROAKE.    (CUT.  1,811.> 
(DiMtrict  Comt  of  Appeal.  Second  Dlatrict.  Cal- 
ifornia.  Feb.  14,  191S.) 
CospoBATxons  (I  196*)— Blxotior  or  Dzuc- 

TOBB— COBBBCTION  OT  BALLOTS. 

Where  stockboldera  at  a  meetinB  for  the 
election  of  a  board  of  directors  diacorered  be- 
fore all  the  ballots  were  cast  and  before  any 
canvass  or  result  of  the  election  was  announc- 
ed that  their  ballots  as  east  had  not  expressed 
their  IhtentioD,  It  was  not  an  irrefularity  to 
return  tbe  baJlota  to  tbein,  and  to  permit  a 
correction  so  as  to  express  tneir  true  intention, 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  745.  746;  Dec  Dig.  (196.*] 

Mandamus  by  the  Zlerath  Combination 
Drill  Company  and  T.  SL  Amlln  asalnst  P. 
W.  Cnakeb  Alternative  writ  nude  peremp- 
tory. 

Olln  WeUbom.  Jr..  and  Alfred  B.  Mc- 
Adoo,  both  of  Los  Angeles,  for  petitioners. 
H.  R.  Appel  and  Edward  J.  Dennlson.  both  of 
Los  Angeles,  for  re«pondait 

PER  CURIAM.  At  the  aunoal  meeting  of 
the  stockholders,  held  for  the  purpose  of 
electing  a  board  of  flve  directors  which 
should  manage  the  corporate  business  of  peti- 
tioner, it  was  dereloped  that  two  factions 
amons  tbe  stockholders  were  represented, 
each  seeking  supremacy  in  such  board.  The 
election  was,  of  course,  by  ballot,  and  one 
faction  delivered  to  tbe  tellers  their  ballots 
upon  which  appeared  only  three  names  with- 
out any  suggestion  thereon  that  such  votes 
should  be  cumulated.  The  oOier  faction 
through  their  ballots  cumulated  th^  votes. 
Before  all  of  the  ballots  were  delivered  and 
before  any  were  canvassed  or  an  election  de- 
clared, tbe  teller  called  attention  to  the  fail- 
ure of  one  faction  to  mark  their  ballots  cu- 
mulative, and  thereupon  those  stockbolders 
who  had  theretofore  deposited  their  ballots 
with  the  teller  asked  to  have  the  same  con- 
sidered as  cumulative,  or  that  the  same  be 
returned  to  them  for  correction.  The  teller, 
against  the  objections  of  the  other  faction, 
returned  such  ballots  to  the  stockholders 
who  bad  cast  the  same,  and  they  were  so 
corrected  as  to  show  a  cnmulatl<m  of  votes 
for  the  three  names  written  thereon,  and; 
such  ballots  were  returned  bo  corrected  to  tbe 
teller.  By  reason  of  such  corrected  ballots, 
the  election  resulted  In  the  selection  of  three 
persons  as  directors  whose  names  appeared 
on  the  corrected  ballots.  After  such  election, 
the  board  organized  and  a  new-  secretary  was 
elected,  who  duly  demanded  of  respondent, 
the  former  secretary,  the  enrr«ider  of  tbe 
>)onks,  seal,  etc.,  of  tbe  corporation,  wbldi 
was  refused ;  famce  this  proceeding  to  eonqnl 
such  surrender. 

The  sole  question  presented  relates  to  the 
regularly  of  the  proceedings  with  reference 
to  tbe  permission  to  correct  the  ballots.  We 
are  of  opinion  that  the  same  being  discovered 


before  the  final  vote  was  cast,  and  before 
any  canvass  or  result  of  election  was  an- 
nounced. It  was  proper  to  permit  the  correc- 
tion of  the  ballots  that  they  might  express 
the  true  Intention  of  tbe  stockholders.  Cor- 
poration elections  are  business  affairs,  not 
controlled  by  the  laws  affecting  general  elec- 
tions, and  should  be  conducted  In  a  business 
way  and  In  a  manner  affording  all  stockbold- 
ers the  fullest  liberty  In  expressing  their 
wishes,  disregarding  technical  matters  which 
enter  Into  general  Sections  controlled  and 
restricted  by  special  statutes.  The  result 
obtained.  In  the  absence  of  any  acts  con- 
stituting fraud  as  to  the  minority,  is  clearly 
one  which  was  in  harmony  with  the  wishes 
of  the  majority  of  the  stockholders. 

The  alternative  writ  should  be  made  per^ 
emptory,  and  it  Is  so  ordered. 


GOODMAN  V.  DAILBT.    (Civ.  1,001.) 
(IHstrlct  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Feb.  17,  1913.) 

1.  Judgment  (|  253*)— Plsading— Nkcessitt. 

In  general,  a  judgment  cannot  award  dam- 
ages in  excess  of  tbe  amount  claimed  in  tiie 
petition. 

[Ed.  Note. — ^For  other  eases,  see  Jadgment, 
Cent  Dig.  U  443,  444;  Dec  Dig.  {  253.*] 

2.  TsuL  ((  398*)  —  Findings  —  Pbobaiivb 
Facts. 

Defendant  owning  a  hotd  and  lodging  house 
sold  the  same  with  tbe  good  will  to  plaintiff, 
agreeing  not  to  engage  In  a  like  busmess  In 
that  city  as  lone  as  plaintiff  continued  in  the 
hotel  business.  On  May  Ist  defendant,  in  vio- 
lation of  his  agreement,  opened  a  hotel,  and  on 
June  22d  plaintiff  filed  bis  complaint,  claiming 
damages  in  the  sum  of  f2,000  for  the  breach 
of  contract  £eld,  that  a  finding  by  tbe  conrt 
that  plaintiff  was  damaged  to  the  amouot  of  (1,- 
300  and  that  Us  business  was  ruined  was  not  in- 
validated by  a  further  finding  that  plaintiff 
made  a  net  profit  of  $240  a  month,  on  the 
ground  that  plaintiirB  damages  could  not  at  the 
time  of  fiUiv  the  complaint,  which  was  not 
amended  so  as  to  Include  damages  up  to  the 
date  of  judgment,  have  amounted  to  over  two 
months'  loss  of  profits,  since  all  intendments 
are  in  favor  of  the  Judgment  and  tbe  ultimate 
fact  found  cannot  be  overcome  by  a  probative 
fact,  the  finding  as  to  the  monthly  profit  being 
only  evidentiary,  especially  in  view  of  the  find- 
ing that  plaintirfB  buBiness  was  wholly  ruined. 

[Ed.  Note.— For  otber  cases,  see  Trial,  Cent 
Dig.  H  946,  947;  Dec.  Dig.  i  39S.*] 

Appeal  from  Superior  Court,  Santa  Bar- 
bara County;  S.  E.  Crow,  Judge. 

Action  by  Jacob  Goodman  against  D.  Y. 
Dalley.  From  a  Judgment  for  plaintiff,  de- 
f^dant  appeals.  Affirmed. 

W.  F.  Butdiw,  of  Santa  Barbara,  and 
Preisker  ft  Prdsker,  of  Santa  Maria,  for  ap* 
peUant  Richards  &  Carrier,  of  Santa  Bar- 
bara, for  respondent. 

SHAW,  J.  Action  for  damages  resulting 
from  a  breach  of  contract  Judgment  wmt 
for  plalntiCF,  and  defoidant  prosecutes  this 
app^  upon  the  judgmrat  roU. 
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As  appears  from  the  llndings,  dtfendant, 
wbo  was  condactlng  a  hotel  and  lodging 
botise  in  the  town  of  Los  Alamos,  sold  the 
same,  together  with  the  good  will  thereof,  to 
plaintiff,  and  at  the  same  time,  In  consid- 
eration of  the  purchase  by  plaintiff,  agreed 
that  he  would  not  engage  In  a  like  business 
In  said  town  so  long  as  plaintiff  conducted  a 
hotel  therein.  Notwithstanding  this  agree- 
ment, defendant  did  on  May  1,  1910,  while 
plaintiff  was  engaged  In  said  business,  vio- 
late his  agreement  by  engaging  In  the  hotel 
business  In  Los  Alamos,  as  a  result  of  which 
plaintiff  was  damaged  in  the  sum  of  $1,819. 
In  addition  to  these  ultimate  facts,  which 
clearly  support  the  Judgment,  the  court  made 
a  further  finding  as  follows:  "That  prior  to 
the  opening  of  the  said  hotel  by  the  defend- 
ant on  May  1,  1810,  the  plaintiff  was  making 
and  made  a  net  profit  of  $242  a  month  from 
the  hotel  and  lodging  house  business  so  con- 
ducted by  him  in  said  town  of  Los  Alamos; 
that  since  the  Ist  day  of  May*  1910,  and  by 
reason  of  the  wrongful  acts  of  d^endant,  the 
plaintiff's  business  has  been  entire  destroy- 
ed, and  be  has  made  no  loofltB  wbatsoerar." 
It  Is  by  xeasrai  of  ttils  finding,  taken  In  am- 
nectlon  with  the  time  of  the  filing  of  the 
complaint  and  allegaUona  therectf,  that  ap- 
pellant claims  the  Ju^^moit  should  be  re- 
▼ersed.  Defendant;  In  violation  of  his  agree- 
ment; opened  his  hotel  oa  May  1,  1010.  The 
comidalnt,  filed  June  22, 1910,  alleged  ttiat  by 
reasm  d  defmdan^i  wrongful  acts  ^Intlff 
was  damaged  in  the  som  of  $2,000.  Upon 
ttieae  tacts  aivteUant  Inslata  that,  as  idain- 
tUTs  profits  prior  to  May  1st  were  9242  per 
month,  Ms  right  to  recover  damages  was  lim- 
ited to  the  loss  of  profits  compnted  upon  the 
basis  of  9242  p»  month  for  the  podod  ex- 
tending from  May  Ist  to  the  filing  of  the 
complaint  on  Jnne  22d,  which,  according 
to  bis  figoxea,  would  be  940S;  that  It  is  thus 
apparott  that  the  court  In  fixing  the  damage 
sustained  by  plaintiff  at  91,819  based  its 
action  upon  the  loss  of  profits  computed,  not 
to  the  eommenconent  of  the  suit,  but  to  the 
date  of  the  rendition  of  Judgment,  and  that, 
as  no  supplemental  complaint  was  filed*  the 
damage  found  was  in  excess  of  that  alleged 
In  the  complaint 

[1.2]  The  general  rule  is  that  a  Judgment 
cannot  be  properly  rendered  for  damage  in  a 
sum  greater  than  that  claimed  by  plaintiff 
in  his  complaint  Foley  v.  Foley,  120  Cal. 
33,  62  Pac.  122,  65  Am.  St  Rep.  147;  Moren- 
hout  V.  Barron,  42  Cal.  691;  23  Cy&  796. 
Conceding  the  application  of  the  rule  to  the 
case  at  bar,  and  leaving  out  the  question  as 
to  whether  or  not  the  facts  of  the  case  bring 
it  within  the  provisions  of  section  3283  of 
the  Civil  Code  that  "damages  may  be  award- 
ed, In  a  Judicial  proceeding,  for  detriment  re- 
sulting after  the  commencement  thereof,  or 
certain  to  result  in  the  future,"  we  are  of 
the  opinion  that  apptilant's  contraOon  is 


without  merit  The  complaint  properly  al- 
lied the  making  of  the  contract,  its  breach 
by  defendant  and  damages  sustained  by 
reason  thereof  in  the  sum  of  92,000,  all  of 
which  allegations  the  court  finds  to  be  true, 
except  that  the  damage  was  fixed  at  91.319. 
While  the  loss  of  profits  was  an  elemait  of 
tlie  damage  sustained,  it  was  not  necessarily 
the  only  element  thereof.  At  most,  it  was 
evidentiary,  and  the  profits  per  month  made 
by  plaintiff  prior  to  defendant's  breach  of 
the  contract,  as  found  by  the  court  was  not 
an  ultimate  fact  but  a  probative  fact  aod 
must  since  the  ultimate  facts  found  support 
the  Judgment  be  deemed  immaterial.  "The 
rule  has  been  long  settled  that  whoi  the 
ultimate  fact  is  found,  no  finding  of  pro- 
bative facts,  which  may  tend  to  establish  that 
the  ultimate  fact  was  found  against  the  evi- 
dence, can  overcome  the  finding  of  the  ulti- 
mate fact"  Commercial  Bank  v.  Bedfleld, 
122  CaL  408,  6S  Pac.  160, 162.  Every  intend- 
ment Is  in  support  of  tl^  Judgmoit  It  can- 
not be  said  that  the  loss  of  profits  ptUa  to 
the  filing  of  the  complaint  was  the  only  ele- 
ment of  damages,  parttenlarly  sinoa  the  court 
found  that  "by  reason  of  the  wrongful  acta 
of  defoidant  the  lAaintlff'B  bnaineas  has  bem 
oitirely  destroyed."  Gwtatn^  no  complaint 
slurald  be  found  irith  the  amount  <tf  a  Jndg- 
meat  awarding  damages  in  the  sum  oi  ^tfilSi 
aa  Boeonnt  of  defendai^s  wrongful  total  de- 
struction of  a  plant  wfaldi  yidded  a  T^xoOt 
of  9242  per  month. 
The  Judgment  la  afflnned. 


We  oonenr:  ALLEN,  P.  J ;  Jame%  J. 


CrZZI  et  aL  V.  McALISTBB,  Mayor,  et  al. 

(av.  1,233.) 

(District  Court  of  Appeal,  Second  District 
California.   Feb.  21,  1918.) 

1.  InTOXICATINO  LIQUOBS  (I  10^)  Tlllllllllll 

to  SaUi—MiTinoiPAL  Oonraoi.. 

Under  Const  art  11,  {  11.  empowering  a 
dty  to  make  and  enforce  police  regulattons, 
and  under  ordinances  requiring  persons  dedr- 
Ing  to  retail  intoxicating  liqaors  to  procure  a 
license  and  providing  tliat  no  license  shall  is- 
sue until  a  petition  therefor,  setdng  forth  the 
names  of  the  applicants,  location  of  the  busi- 
ness, etc.,  is  presented  to  the  ciO  council,  and 
that  the  petition  shall  be  denieo  if  tbe  coun- 
cil finds  that  applicants  are  not  persons  of 
good  moral  character,  etc.,  the  question  wheth- 
er a  license  shall  issue  is  entirely  under  the 
control  of  the  dty  ooundL 

[Ed.  Note.— For  other  cases,  see  Intoxlcat- 
iag  liquors,  Osttt  Dig.  11  7-12;  Dec.  Dig.  f 

ia*j 

2.  INTOXXOATINO    LlQUOBS    (|    1*)— SAU— 
POWEB  TO  REGULATX. 

The  sale  of  spirituous  liquors  Is  subject 
to  regulatioa  under  the  police  power;  there 
being  no  vested  right  in  any  one  to  mgage  in 
that  business. 

[Ed.  Note.— For  other  cases,  see  Intoxicat- 
ing liquors.  Cent  Dig.  1  1;  Dec.  Dig.  |  1.*] 
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B.  IfnoTtoAinia  Liquobs  (S  64*)— Liobnsxb 

TO  SlLIf— AVFLIOATIOn— SUmOIBNCT. 

Uader  an  ordinance  requiring  an  applicant 
for  a  Ucense  to  retail  intoxicatm^  ligaors  to 
preient  to  the  city  coancU  a  petition  stating 
the  namet  of  appucants.  etc.,  an  application 
"Oonl  Bios.,       G.  Chusi»"  la  insoffi* 

dent 

[Ed.  Notsw— For  other  caaei.  aee  Intoxleat- 
Inf  ZJqoon,  Gent  Dlt.  i  64;  Dec.  Dlfr  |  64.*] 

4.  iNToaacATnro  Liquois  (|  74*)— Licenses 
TO  Sell— MAHDAvna  to-  OoiosL  lasus— 

PBEBKQUI8ITE8. 

Writ  of  mandate  -wHI  not  lirae  to  com* 
pel  city  ofBeen  to  istae  a  Ueenae  to  adl  in- 

toxicabng  Uqnon  where  parment  or  tender 
of  the  Ifcenae  fee  prescribed  by  ordinance,  a 
eonditioa  precedent  to  the  license,  is  not  al< 
leged. 

[Ed.  Note. — For  other  cases,  see  IntoxicatinK 
liqaora.  Cent  Dig.  H  74*  75;  Dec  Dig.  |  T4.*l 

BL  MmnoEPAi.  Gospobationb  (|  112*)— Obdi- 

HANCES—TiTLB— Sufficiency. 

An  ordinance  entitled  "Relating  to  regu- 
lating and  UcenslQK  the  bosiness  of  selling  and 
ftmuishing  of  spintaoiis,  vinons  and  malt  Uq- 
nora  In  the  (Mty  of  San  Lois  Obispo,"  and 
another  ordinance  entitled  "An  ordinance  to 
amend  sections  12,  18  and  IS  of  Ordinance  No. 
128,  relating,"  etc.,  anfBdentlr  expressed  thdr 
Buhject-matter  in  the  title  as  required  by  San 
Iflis  Otnspo  Charter,  art  6,  mbaec.  4. 

[Ed.  Note.— For  otiier  cases,  see  Mmd^al 
Gorporationa,  Cent  Dig.  tt  268-262:  Dee.  Ing. 
i  112.*] 

Appeal  from  Superior  Oonrt,  San  Lnls 
Oblqto  County ;  B.  P.  Unangst,  Judge. 

Ai^dlcatlon  by  demente  Guzzl  and  anoth- 
er, partners  as  Gnzzl  Btob..  against  A.  Me- 
Aliater  and  others,  ft>r  writ  of  mandate. 
From  a  Jadgmoit  denying  the  writ,  platn- 
tUta  app«iL  AflBrmed. 

Thomae  Rhodes,  of  San  Luis  Obispo,  for 
appellanta.  T.  A.  Norton,  of  San  Lola  OtAo- 
po,  for  reopondenta. 

AUiEN,  P.  J.  This  Is  an  appeal  from  the 
Jndgment  of  the  superior  court  of  Ban  Lala 
OUspo  county  drying  a  writ  of  mandate. 
Petitioners  on  Mardh  15,  1912,  made  appli- 
cation to  the  mayor  and  conndlmen  of  San 
liUls  Obispo  for  a  license  to  sell  sidrltuous 
liquors  in  said  dty.  signing  such  applica- 
tion **Guzsi  Bros.,  by  C.  GuzzL"  On  the 
29th  of  March  following  the  dty  council,  by 
a  resolution  duly  passed,  determined  that  pe- 
titioners were  not  suitable  persons  to  keep 
and  conduct  a  saloon,  and  thdr  application 
was  denied.  It  appears  from  the  record  that 
a  Arm  known  as  Guzzl  Bros,  had  for  several 
years  Immediately  preceding  March.  1912, 
been  engaged  In  the  retail  liquor  business  in 
said  dty.  This  proceeding  was  instituted 
to  compel  said  council,  under  the  ordinances 
of  said  dty,  to  issue  the  license  applied  for. 
The  dty  of  San  Luis  Obispo,  under  the  pro- 
visions of  section  11,  art.  11,  of  the  state 
Constitution,  possesses  the  power  to  make 
and  enforce  all  local,  police,  and  other  reg- 
ulations not  in  conflict  with  general  laws. 
Pursuant  thereto,  the  council  enacted  an  or- 
dinance. No.  128,  entitled:    "Relating  to 


regulating  and  licensing  the  business  of  sell- 
ing and  furnishing  of  spirituous,  tlnotis 
and  malt  llguors  In  the  City  of  San 'Luis 
Obispo,"  and  subsequently,  on  the  IStfa  day 
of  December.  1911,  amended  said  ordinance 
by  Ordinance  No.  15  (N,  S.),  which  was  en- 
titled "An  ordinance  to  amend  sections  12, 
18  and  IS  of  Ordinance  No.  128,  relating" 
etc.  These  ordinances,  in  eCFect,  provided 
that  any  person  desiring  to  enter  Into  the 
business  of  retailing  intoxicating  liquors  must 
procure  a  license,  and  that  no  licenses  shall 
be  issued  until  a  petition  is  presented  to  the 
dty  council,  setting  forth  the  names  of  the 
applicants,  character  and  location  of  busi- 
ness, etc.  They  further  provide  that  if  Uie 
board  finds  that  the  aiqitUcants  are  not  per- 
sons of  good  moral  character,  and  are  not 
sober  and  suitable  persons  to  conduct  the 
place,  or  that  the  proposed  place  for  carry- 
ing on  audi  business  Is  not  a  suitable  place 
thertfor.  It  shall  deny  the  petition.  Section 
15  restricts  tbe  numbor  of  retail  licenses  to 
15,  providing,  however,  that  all  persons  hold< 
Ing  retail  Uqaor  lloenaes  at  the  time  the  or- 
dinance goes  Into  effect  shall  be  entitled  to  a 
preference  in  the  Issuance  of  Ucensei,  and 
shall  be  entitled  to  have  thdr  licenses  renew- 
ed, but  the  holders  of  such  licenses  shall  petl- 
thm  Qie  coundl  fbr  a  licenae  under  the  ordi- 
nance and  the  council  may  grant  or  refuse 
the  same,  as  In  section  18  provided. 

[1-4]  Weare  of  lOpInion  that  nnda  Hie  Con- 
stitution and  the  ordinance  the  question  as 
to  whether  or  not  a  license  should  be  issued 
for  the  purpose  of  retailing  spirituous  liq- 
uors in  the  dty  1b  one  eitlrely  under  the 
control  of  the  dty  council.  The  sale  of  spiri- 
tuous liquors  is  a  traffic  and  business  to  be 
regulated  under  ttke  police  power  conferred 
by  tbe  Constitution.  There  is  no  vested 
right  in  any  one  to  engage  in  sndi  traffic 
and  business.  Tbia  has  been  so  repeatedly 
held  that  It  is  unnecessary  to  dte  authorities 
In  support  thereof.  If,  in  the  opinion  of  the 
d^  coundl,  the  public  welfare  demanded 
that  no  license  for  the  sale  of  liquor  be 
granted,  for  a  good  and  suffident  reason,  at 
the  particular  place,  or  to  these  particular 
persons,  It  Is  not  within  the  province  of  the 
courts  to  determine  otherwise.  The  appll< 
cation  here,  or  petition,  as  It  may  be  term- 
ed, for  the  Issuance  of  a  license,  Is  not  In 
conformity  with  the  ordinance ;  the  Individ- 
uals con^Hwing  the  firm  making  the  appli- 
cation not  being  dlsdosed.  This  of  Itself,  un- 
der the  ordinance,  would  have  been  a  suffi- 
dent reason  for  denying  the  application ;  in 
addition  to  which  the  ordinance  requires  the 
payment  of  a  license  fee.  There  is  no  allega- 
tion of  any  payment  or  tender  of  such  fee, 
a  condition  precedent  to  the  issuance  of  a 
license,  and  without  which  payment  a  court 
would  not  make  any  order  In  the  premises. 

[E]  We  see  no  merit  in  the  various  con- 
tentions with  reference  to  Irregularity  In  the 
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ordinances.  They  seem  to  bave  l)een  prop- 
erly aiacted  and  the  subject  clearly  expreu- 
ed  In  the  title,  as  by  subdlTlslon  4  of  article 
6  of  the  charter  of  the  city  of  Ban  Lois 
Obispo  required. 

We  are  of  opinion  that  the  snperior  court 
properly  sustained  the  demurrer  to  the  peti- 
tion, and  that  its  Judgment  In  denying  the 
writ  should  he  aflSrmed;  and  it  Is  so  or- 
dered. 


We  concnr:  JAMBS.  J. ;  SHAW,  J. 


TUSTIN  PACKING  CO.  T.  PACIFIC  COAST 
FBUIT  AUCTION  Ca    (ClT.  1,241.) 

(DlBtrict  Court  of  Appeal,  Second  District, 
Califomta.    Feb.  20,  1918.    Go  Petition 
for  Befaearing,  March  19,  1918.) 

1.  PLKA.DXITO  (I  98f)— DlFSlVBKS— iHOOHBiai- 
BNCT. 

The  effect  of  denials  contained  in  a  de- 
fense and  constituting  a  complete  answer  to 
the  cause  of  action  sned  on  is  not  destroyed 
through  any  InconalsteDcy  between  such  de- 
nials and  the  idlesations  of  a  second  and  sepa- 
rate defense. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  f|  189.  100;  Dec  Dig.  |  98.*] 

2.  PLBADINO  ({  877*)— AVFIBICATITE  DBTBHS- 

KS— JoiNDsn  or  Ibstte. 

AJBrmaliTe  matter  pleaded  by  way  of  de- 
fense is  deemed  to  be  denied,  and,  in  the  ab- 
sence of  proof,  must  be  deemed  untrue. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  11  1228-1231;   Dec.  Dig.  S  377.*1 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  A.  J.  Buckles,  Judge. 

Action  by  the  Tustin  Pacldng  Company 
against  the  Paddc  Coast  Fruit  Auction  Com- 
pany. I'^om  a  Judgment  claimed  to  be  in- 
sufficient and  from  an  order  denying  a  new 
trial,  plaintiff  appeals.  Affirmed. 

Wilbur  Bassett,  of  Loe  Angeles,  for  appel- 
lant McFarland  de  Irving  and  Hlclccox  & 
Orraabaw,  boOi  of  Lob  Angeles,  tor  reapond- 

SHAW.  J.  Action  in  assumpsit;  it  being 
alleged  that  defendant  became  Indebted  to 
plaintiff  in  the  sum  of  9417.87  for  money  bad 
and  received  to  the  use  and  benefit  of  plain- 
tiff. This  allegation,  except  to  ttie  extent  of 
¥122.97.  which  defendant  admitted  having 
received  for  plaintiff's  use.  was  d^ed  by 
the  answer;  it  bdng  afflrmatlTely  alleged 
Uier^  that  defendant  had,  prior  to  the 
commencement  the  suit;  tendered  the  same 
to  plaintiff  and  at  all  ttmes  since  the  making 
of  such  tender  had  been  ready,  able,  and 
willing  to  pay  the  same.  No  evidence  what- 
ever was  offered  by  plaintiff  in  anpport  of 
the  allegation  of  Its  complaint  so  spedflcal- 
ly  dolled  Iv  defaidant;  nor  did  d^endant 
offw  any  evidence  otiier  than  in  aoppnt  of 
the  alleged  ftict  that  it  had  tendered  to  plain- 
tiff the  9122.97,  admitted  to  han  been  re- 
ceived by  it,  and  which  issue  the  oomt  tonnd 


In  ftiTor  of  iflaintlfl.  ^le  oonrt  gave  Jodg- 
m^t  for  plaintiff  in  the  sum  of  9232,  from 
which,  and  an  order  denying  Its  motion  for 
a  new  trial,  plaintiff  appeals,  claiming  tiiat 
Jud^:ment  should  have  been  for  the  full 
amount  sued  for. 

[1,2]  As  stated,  notwithstanding  the  fact 
that  the  auction  of  the  complaint  as  to  the 
indebtedness  was,  except  as  to  the  9122.97, 
.SQedflcally  denied,  plaintiff  offered  no  evi- 
dence to  sustain  the  sam&  Defendant,  how- 
ever, as  a  separate  and  affirmative  defense 
and  by  way  of  counterclaim,  alleged  certain 
matters  with  reference  to  transacUons  bad 
between  the  parties,  which  appellant  Insists 
should  be  construed  as  admissions  in  support 
of  the  allegations  of  the  complaint,  and 
hence,  as  claimed  by  its  counsel,  no  evidence 
was  required  on  its  part  We  do  not  so  un- 
derstand the  law.  The  denials  of  the  first 
defense  constituted  a  perfect  answer  to  the 
cause  of  action,  and  allegations  in  the  second 
and  separate  defense,  assuming  that  they 
were  Incouslst^t  with  such  denials,  cannot 
be  regarded  as  destroying  the  effect  thereof 
and  thus  relieve  plaintiff  of  the  burden  of 
proving  Its  case.  Snipslc  Co.  v.  Smith.  7  Cal. 
App.  ISO,  93  Paa  1035 ;  Banta  v.  Siller,  121 
Cal.  414,  53  Pac.  935 ;  McDonald  v.  Southern 
Cai.  'By.  Co.,  101  CaL  206.  35  Pac.  643,  646. 
"The  effect  of  a  denial  in  one  defense  is  not 
waived  by  the  setting  up  of  affirmative  mat- 
ter in  another  defense."  Ught  v.  Stevens. 
8  CaL  App.  74,  103  Pac.  361.  Moreover,  the 
affirmative  matter  pleaded  by  way  of  de* 
fense  is,  under  our  system  of  pleading,  deem- 
ed to  be  denied,  and  hence,  in  the  absence  of 
proof,  must  he  deemed  untrue.  It  devolved 
upon  plaintiff  to  prove  its  alleged  cause  of 
action,  and  this  without  regard  to  the  affir- 
mative matter  set  up  as  the  separate  defense. 
The  appeal  Is  without  merit 

Order  and  Judgment  affirmed. 

We  concur:  ALLEN,  P.  J. ;  JAMES,  J. 

On  Petition  for  Behearlng. 

PEB  CUBIAM.  The  petition  for  a  rehear- 
ing herein  Is  denied.  To  our  minds,  the 
letter  referred  to  in  appellant's  brief,  and. 
asserted  by  Its  counsel  "without  fear  of 
question,  doubt,  or  correction"  to  be  an  ad- 
mission of  plaintiff's  claim,  constitutes  no 
evidence  of  an  admission  on  the  part  of  de- 
fendant of  other  tlian  an  indebtedness  of 
9122.97. 


BUBNHAM  T.  ABBAHAMSON  et  at 
(Civ.  1,058.) 

(District  Court  of  Appeal,  Third  District,  OaJi- 
fomhi.   Feb.  19.  1918.) 

1.  MDinCIPAL  CORFOBATIONB  (|  282")— PUB- 
LIC lUPBOVEMKnTS  —  SiDEWALES  —  SPCCX- 

ncATioHft— Adoption— Bbboluhor. 

That  a  dty  eonacU  had  previously  pre- 
scribed  general  specifications  for  eemtfit  nde- 
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walk*,  whicb  were  InTalitl  because  adopted  by 
a  reiolotimi  inetead  of  ordinance,  did  not  pre- 
vent the  city's  board  of  trustees  from  tbereaft- 
er  adopting  such  spe<dfications  as  tbe  special 
plans  and  specifications  for  a  partlcnlar  im- 
provement 

[Bd.  Notcw— For  other  cases,  see  MniU<^>al 
Corporations,  Cent  Dig.  H  760-7S2;  Dee.  Die 
I  282.*] 

2.  MUXnCIPAI.  COBPOKAnOHS  444*)--Stbebi 
lUPBOTKMOCNTa  —  SiDXWALKB  —  PEBrOBU- 

AMCE  or  WoBX  —  SimuinxNDBiiT  or 
Stbeets. 

Where  tbe  constmction  of  certain  dty  dde- 
walks  was  done  under  tbe  direction  of  uie  su- 
perintendent of  streets,  as  required  by  Vrooman 
Act  <St  188&,  p.  151)  {  6,  It  was  immaterial 
tbat  the  Bpecincations  contauud  an  invalid  pro- 
vision requiring  the  work  to  be  dona  under  the 
snpervision  of  an  liuipector  appt^ted  by  tbe 
saperintendent  of  streets. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporaUons,  Cent  Dig.  H  1069;  Dee. 

Dig.  I  444.*] 

3.  Appkal  akd  Ebbob  (H  081,  084*)— Appeal 

OH  JUDOMBHT  BOLL— FBBSUlCPTlOlfB. 

On  appeal  from  a  Judgment  on  the  judg- 
ment roll  alone,  every  fact  essential  to  support 
the  court's  findings  and  the  judgment  most  be 
presumed  to  have  been  proved. 

[Bd.  Mofe&— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fl  37^r87e2-877l»  8777- 
3781.  3782;  Dec  Dig.  H  981.  084.*] 

4.  PuADiHO  a  403*)— GoKpLAimr— Dcncn 
—Cube  bt  Answeb. 

Where  a  complaint  to  foreclose  a  lien,  bas- 
ed mi  an  assessment  for  tlw  einstmctioa  of 
dty  sidewalks,  did  not  allege  tbat  tlie  sidewalk 
grades  bad  been  establisbed,  sncb  defect  was 
cared  by  an  answer  filed  witliout  demurrer,  to 
which  tiie  specifications  for  tbe  work  were  at- 
tached, and  from  whicb  It  could  be  inferred 
ttiat  the  grades  had  been  established. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  H  1843-1347;  DecDlg.  f  403.*] 

6.  MURICXPAI.  GOBPOBATIOHS  (|  284*)— StBEBX 
IlCPBOTEMENTS— CElfEHT  SIDEWAI.K8— SfBC- 
IBICATIOIIB— VaLI  DITT. 

Certain  specificatiMu  for  tlic  construction 
of  cement  stdewaiks  jirovided  that  all  tbe  con- 
crete for  the  foundation  or  base  should  be  com- 
posed of  one  part  Portland  cement,  two  parts 
coarse,  clean  sand,  four  parts  of  clean,  hard 
sandstnie,  granite,  basalt  poipliyry,  or  "other 
dose  gniiied  loek,  free  from  loijn,  clay,  shale, 
or  otiher  soft  material,  and  tbat  the  finishing 
material  should  contain  a  snfficlent  quantity  of 
lamp  black  "or  other  coloring  material  to  give 
tbe  finished  worit  a  darii  slate  or  brick  red  col* 
or."  StUt,  that  the  clanses  quoted  did  not  ren- 
der the  specifications  invalid  as  delating  to 
tbe  superintendent  of  streets  or  contractor  au- 
thority to  determine  the  material  out  of  which 
the  improvement  should  be  constrncted. 

[Ed.  Note. — For  other  cases,  see  Monidpal 
Corporations,  Cent  Dig.  |  756;  Dec  Dig.  f 
284.*] 

6.  HCNIOIPAL  GOBFOEATIONB  ^  444*)  —  IM- 

PBOVEMENTB— Statutes— CoNSTBDcnoN. 
While  statntes  authorizing  the  making  of 
public  improvements  at  the  expense  of  the  ad- 
joining pnverty  provide  txa  the  taking  of  prop- 
erty of  the  dt^n  in  Invitum,  and  hence  their 
requiremoits  mast  be  strictly  followed,  yet 
courts  are  not  now  disposed  to  sustain  defenws 
to  the  enforcement  of  assessments  for  such  im- 
provements, Ijased  <m  fecdmiealitiea  having  no 
substance  behind  than. 

[Ed.  Note.— For  otiier  eases,  see  Hunidpal 
Corporations,  Cent  Dig.  H  1064,  1069;  Dec 
Dig.  I  444.^ 


Appeal  from  Superior  Oonrt,  Alameda 
CoQDty ;  F.  B.  Ogden,  Judge. 

Action  by  C.  D.  Bumham  against  H.  R.  Ab- 
rahamson  and  others.  Judgment  for  plain- 
tiff, and  defendant  Abnihamson  appeals.  Af- 
firmed. 

Albert  H.  EUiott  and  R.  H.  F.  Soto,  both 
of  San  FrandBco,  for  appellant  Franklin  P. 
Nutting,  of  San  Francisco,  for  respondeat 

HART,  J.  This  is  an  action  tor  the  fore- 
closure tk  a  lien  following  an  assesam^t  toe 
the  constrnctlQD  of  a  cement  sidewalk  upon 
whldi  abuts  the  real  proper^  of  the  app^ 
lant,  situated  In  the  town  of  Berkeley.  Jnds- 
ment  for  tiie  sum  of  $160.05,  together  with 
Interest  thereon  at  the  rate  of  10  per  cent  per 
annum  from  tbe  90tb  day  of  July,  1009; 
*  *  *  and  decreeing  tiiat  aaid  soma  shall 
be  a  valid  llrai  upon  the  real  estate  described 
In  the  complaint  and  tbat  eaid  real  propoty 
shall  be  sold  to  satisfy  said  lien,  was  render- 
ed and  entered.  This  appeal  is  from  the 
Jndgmait  so  rendered  and  ttitered  on  tbe 
Jadi^mt  roll  altme. 

The  appellant  urges  a  number  of  objections 
to  tbe  validity  of  the  assessment,  the  most 
Important  of  which  Is  tbat  i^ans  and  spedfl- 
cations  for  the  work  were  not  legally  ad<vt* 
ed  by  tbe  board  of  trustees  of  said  town  <tf 
Berkeley, 

The  complaint  sets  fortii  In  detail  tbe  pro- 
ceedings, as  reQuired  by  the  goteral  street 
law,  culminating  In  the  constmctlcm  of  the 
sidewalk,  the  assessment  and  the  subseqoent 
proceedings  authorising  and  finally  resulting 
in  the  Inatitntlon  of  this  action.  Paragraph 
7  of  said  complaint  reads:  "That,  before 
passing  the  resolution  for  the  construction  oi 
said  work  or  improvement,  plans  and  speci- 
fications and  careful  estimates  of  tbe  costs 
and  expenses  thereof  had  been  required  by 
It  to  be  furnished  to  said  board  of  trustees 
by  the  town  engineer  of  said  town,  and  spe- 
cial specifications  therefor  had  been  furuisb- 
ed  by  blm."  It  la  alleged  that,  after  the 
specifications  referred  to  In  paragraph  7  were 
furnished  tbe  board  of  trustees  by  the  town 
engineer,  said  board  passed  a  resolution  "de- 
claring tbat  It  deemed  tbe  work  to  be  requir- 
ed by  the-  public  interest  and  conv«iience, 
and  ordering  and  providing  for  said  street 
work  to  be  done,  and,  by  directing  its  clerk  so 
to  do,  caused  said  order  to  be  published  for 
two  days,  and  also  in  like  manner  caused 
notice  thereof;  with  specifications,  to  be  post- 
ed and  kept  posted  conspicuously  for  five 
days  near  the  chamber  door  of  said  board  of 
trustees.  Inviting  sealed  proposals  or  bids 
for  doing  the  work  ordered,  and  also  In  like 
manner  caused  notice  of  said  work  inviting 
said  proposals  and  referring  to  the  specifica- 
tions posted  or  on  file  describing  the  work  so 
ordered  to  be  done,  to  be  published  for  two 
days,"  etc  It  la  then  shown  tbat  sealed 
PK^kibbIb  for  said  work,  were  received  by  tbe 
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board;  that  among  tbe  proposals  ao  received 
waa  <mfi  from  the  plaintiff  In  which  he  agreed 
to  do  the  work  "fully  in  all  respects  as  re- 
quired by  the  speclflcatioiis  at  the  following 
prices,,  ris.,  cement  sidewalks,  per  aiiaare 
foot,  18^  cents;"  that  the  plalntllTB  said 
bid  was  duly  accepted  by  said  board,  and 
that  thereafter,  the  owners  of  three-fourths 
of  the  frontage  of  lota  and  lands  npon  the 
street  whereon  said  work  was  to  be  done  not 
having  within  the  prescribed  time  after  the 
notice  of  the  award  of  the  contract  to  the 
plaintiff  elected  to  take  or  do  the  work  at  the 
price  at  which  the  same  had  been  awarded, 
the  street  superintendent  entered  into  a  wrlt- 
ten.  contract  for  said  work  with  the  plaintiff 
In  accordance  with  the  terms  of  his  proposal 
or  bid;  that  the  plaintiff,  by  said  contract, 
agreed  to  begin  said  work  on  the  4th  day  of 
June,  1907,  and  to  complete  the  same  within 
60  days  thereafter,  and  that  he  would  do  and 
perform  all  said  work  "according  to  the  spec- 
ifications therein  and  hereinbefore  mention- 
ed, and  under  the  direction  and  to  the  satis- 
faction of  said  street  superintendent,  and 
that  the  materials  used  should  comply  with 
the  spedflcatlons,"  etc. ;  that  "the  plaintiff 
did  and  caused  to  be  done  all  the  work  in 
said  contract  and  spedflcatlons  mentioned, 
and  duly  performed  on  his  part  In  every  re- 
spect the  said  work  according-  to  the  speci- 
fications and  the  terms  of  the  contract,  and 
with  materials  complying  with  the  specifica- 
tions, and  under  the  direction  and  to  the  sat- 
ItfacUon  ot  wld  superintendent  of  streets," 
etc. 

The  answer,  1^  specific  averments,  con- 
trovorts  many  of  the  material  all^^tlons  of 
the  ^mplalnt,  denying  that,  before  passing 
the  resolution  therein  mentioned  for  ttie  con- 
stractUm  ot  the  work  or  improvements  stat- 
ed, the  town  engineer  was  ever  required  by 
the  boaiA  ot  tmstees  to  famish  plana  and 
speclflcatlone  or  tony  estimates  of  the  costs 
or  expenses  <tf  said  wOTk,  ot,  at  any  time 
during  the  course  of  the  proceedings  set  forth 
In  the  oomt^olnt;  did  said  town  engineer  fhr- 
nish  to  said  board  ttf  trustees  any  plans  or 
sped&catl(His  for,  or  any  estimate  €f  the  cost 
or  expenses  of,  said  work  or  improvements, 
etc.  The  answer  then  expressly  admits  that 
the  board  oi  trustees  passed  the  resolntlon  ot 
Intentton  and  the  resolution  ordering  the 
work  to  be  done,  mentioned  in  paragraphs 
4  and  8^  respectively,  of  the  complaint,  but 
alleges  "that.  In  addition  to  t)ie  substance 
thereof  set  forth  In  said  cemplalnt,  each  of 
said  resolutions  provided  that  said  work,  or 
the  improvements  in  said  complaint  motion- 
ed, should  be  done  in  accordance  with  the 
specifications  contained  in  resolution  180SA" ; 
that  "the  clerk  of  said  board  did  post  and 
publish,  respectively,  notices  inviting  sealed 
proposals  or  bids  for  doing  said  work,  as  al- 
leged in  paragraph  8  of  said  complaint,  but 
that  said  notices,  so  posted  and  published, 
reepectively,  each  required  that  said  work 


BhoDld  be  done  In  aocordanoe  with  the  sped- 
flcatlona  contained  In  said  reei^ttMi  ISOtSA; 
that  OiB  only  spedflcatlmu  referred  to  in 
such  pablisbed  notice,  and  tiie  only  spedflca- 
tions  posted  with  aald  notice  Inviting  aald 
pn^MaalB  or  Uda,  were  those  contained  in 
said  reaolntion  180SA,  which  resolution 
was  posted  as  and  for  such  spedflcatlons 
with  said  notice;"  that  the  only  ^edflca- 
tions  relftrred  to  ot  mentioned  In  the  con- 
tract entered  into  between  the  street  snper- 
Intoidait  and  the  contractor  and  In  accord- 
ance with  which  said  work  was  to  be  done 
were  the  spedficatlona  contained  in  said  reso- 
lution 1805A;  and  that  **in  said  contract  It 
was  agreed  by  the  plaintiff  herein  that  said 
work  would  be  done  in  accordance  with  said 
spedflcatlons."  It  Is  alleged  that  said  resolu- 
tion 180SA  was  passed  and  adopted  by  the 
said  board  of  trustees  on  the  26th  day  of 
February,  1906,  some  months  prior  to  the 
time  at  which  proceedings  were  initiated  by 
the  board  of  trustees  for  the  work  herein 
Involved.  Said  resolution  is  made  a  part  of 
the  answer  and  la  annexed  thereto. 

The  court  found  that  "all  the  auctions 
of  the  plaintiff's  complaint,  excepting  those 
contained  in  paragraph  7  thereof,  are  true," 
and  that  "all  the  allegations  of  paragraphs 
A,  B,  C,  and  D  of  defendant,  H.  B.  Abra- 
hamaon's,  answer  are  true";  said  paragraphs 
of  said  answer  referring  to  resolution  1806A, 
as  above  indicated.  The  court  further  found 
that,  prior  to  the  adoption  of  the  resolutiou 
of  intention,  an  estimate  had  been  furnished 
to  the  board  of  trustees  by  the  town  engineer 
showing  the  number  of  square  feet  of  the 
sidewalk  proposed  to  be  constructed,  and  that 
"said  estimate  ever  since  has  been  and  now 
Is  on  file  in  the  office  of  the  derk  of  said 
board  and  said  town"  ;  that  "by  the  adoption 
of  resolution  1805A,  the  board  of  trustees  of 
the  town  of  Berkeley  did,  in  accordance  with 
law,  prescribe  general  rules  directing  the  su- 
praWendent  of  streets  and  the  contractor 
as  to  the  materials  to  be  used  and  the  mode 
of  executing  the  work  on  all  contracts  for 
sidewalks  after  the  date  of  the  adoption  of 
said  resolution,  to  wit,  February  26,  1906; 
that  said  plans  and  spedflcatlons  contained 
in  resolution  1806A  were  at  all  times,  during 
the  proceedings  mentioned  In  plaintUTs  com- 
plaint herein,  on  flle  In  the  office  of  the  clerk 
of  the  said  board  of  trustees,  and  by  the  ref- 
erence to  said  plans  and  spedflcationff  In  the 
resolution  of  intention,  and  In  each  of  the 
other  resolutions,  and  notices,  contracts,  and 
other  documents  referred  to  in  said  com- 
plaint, said  board  adopted  the  said  plana  and 
specifications  upon  flle  in  said  office  as  and 
for  spedal  plana  and  spedficatlona  for  the 
particular  work  and  imifforementa  involved 
in  this  action." 

[1]  As  stated,  the  most  Important  conten- 
tion of  the  appellant  Is  that  the  assessment 
is  void  because  spedflcatlons  were  not  adopt- 
ed and  annexed  to  the  resolution  ordering 
the  WOTk  to  be  don&  The  argument  la  tiiat. 
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tlie  court  taavlng  found  tliat  the  only  allega- 
tions of  the  complaint  (paragraph-  7)  pretend- 
ing to  disclose  that  specifications  were  adopt- 
ed were  untrue,  there  is  nothing  left,  so  far 
as  that  essential  Is  concerned,  to  support  the 
judgment  But  the  ohvlous  answer  to  this 
argument  Is  that  the  answer  in  effect  alleges 
that  the  board  of  trustees  adopted  for  the 
work  Involved  here  obtain  spedflcatlons 
which,  by  a  resolution,  had  been  previously 
adopted  by  said  board  as  those  according  to 
which  work  of  the  character  of  that  ccmcem- 
ed  here  vas  generally  to  be  done;  and.  as- 
suming that  the  board  legally  adopted  said 
fipeclficatlona  for  the  woiiE  in  the  present 
case,  then  It  must  be  held  that  the  answer 
Bupidies  the  defects  of  the  complaint  In  that 
respect  and  upholds  the  findings  of  the  court 
that  spedflcatlons  were  duly  adopted  by  the 
board  for  the  work.  The  answer,  It  will  be 
recalled,  alleges  that,  "In  addition  to  the 
substance  thereof  set  forth  In  said  complaint, 
each  of  said  resolutions  (referring  to  the 
resolution  of  intention  and  the  resolution 
ordering  the  work  to  be  done)  provided  that 
said  work,  or  the  improvement  in  the  said 
complaint  mentioned,  should  be  done  in  ac- 
cordance with  the  spedflcatlons  Contained  in 
resolution  1805A."  This  was,  of  course,  suf- 
ficient to  tender  an  issue  upon  the  matter  of 
the  specifications,  and,  if  found  to  be  true, 
Justified  the  findings  of  the  court  in  that  re- 
gard. But  it  Is  ioBtsted  that  the  board  of 
trustees  was  without  legal  authority  to  adopt 
the  specifications  contained  In  resolution 
1805A  as  the  special  spedflcatlons  for  tbe 
work.  This  contention  Is  Inspired  by  a  pro- 
vision in  section  6  of  tbe  general  street  law 
and  some  language  referring  to  said  provision 
used  in  the  case  of  Santa  Cruz  Rock  Pave- 
ment Co.  T.  Heaton,  105  CaL  162.  38  Pac.  693. 

The  provision  referred  to  as  contained  in 
said  section  of  the  street  law  reads:  "The 
dty  coundl  may  by  ordinance  prescribe  gen- 
eral rules  directing  the  superintendent  of 
streets  and  the  contractor  as  to  the  mate- 
rials to  be  used,  and  the  mode  of  executing 
the  work  under  all  contracts  thereafter 
made."  The  Supreme  Ck>urt,  in  the  case  Just 
mentioned,  holding  against  the  contention 
that  said  provision  was  mandatory  or  that 
it  was  an  imperative  duty  of  the  dty  coun- 
cil to  prescribe  the  general  rules  therein  pro- 
vided for,  declared  that,  when  exercising  its 
discretion  under  said  provision  and  prescrib- 
ing general  rules,  the  board  must  do  so  by 
wdlnance;  the  implication  being  that  the 
adoption  of  such  rules  by  resolution  would 
not  constitute  a  compliance  with  the  terms  of 
said  provision.  It  Is  therefore  the  position 
of  the  appellant  that  the  board  of  trustees 
in  this  case,  having  adopted  as  tbe  spedfica- 
ttons  in  ccmformity  to  which  the  work  or 
improvements  here  were  to  be  made  those 
general  specifications  prescribed  by  resolu- 
tion 1805A.  failed  to  prescribe  and  adopt 
legally  any  spedflcatlons  whatsoever  herein. 
Of  course  If  this  position  were  aound,  uQder 
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the  anthoriUea  ttie  assessment,  to  foreclose 
which  this  action  was  brought,  would  be  in- 
valid and  the  action  would  fall.  Bchwiesan 
T.  Mahon,  110  CaL  64S,  42  Pac.  1066;  Dlgglns 
T.  Mahon,  110  CaL  zvii,  42  Fac  1066;  Oxay 
v.  Bichardson,  124  C^aL  481,  07  Pac.  S86. 

But  we  are  of  the  opinion  that  the  contm- 
tion  cannot  be  sustained.  The  boaird,  as  we 
have  seen,  adopted  for  the  work  cmcwned 
In  this  case  plans  and  speclflcatlons  which  It 
appears  the  board  had  previously  attempted 
to  adopt  as  general  plans  and  spedflcattons 
by  which  all  work  of  t^e  character  of  that 
involved  in  this  case  was  to  be  done  in  the 
town  of  Berkeley.  G<mceding  that  the  pr^  ' 
vious  or  original  ad(^»tlon  of  said  plans  and 
spedflcatlons  by  a  resolution  was  a  void  act 
or  one  which  possessed  do  binding  legal  ef- 
fect, still  we  can  perceive  no  legal  objection 
to  the  action  of  the  board  in  ad(Vting  them 
as  the  special  plans  and  spedflcattons  tor  a 
particular  work  or  Improvemoit.  In  other 
words,  and  to  make  the  proposition  clearer, 
where  the  board  of  trustees  has  adopted 
special  specifications  for  a  particular  work  or 
Improvement,  we  cannot  see  that  It  makes 
any  difference,  in  a  l^al  aspect,  where  or 
from  what  particular  source  the  board  might 
have  obtained  the  plans  and  speclflcatlons 
80  adopted,  where  as  here,  it  is  evident  tbat 
the  spedflcatlons  had  been  prepared  by  the 
engineer  engaged  by  the  town  to  perform 
such  duty.  When  the  board  adopted  the 
plans  and  spedflcatlons  contained  In  resolu- 
tion 1805A  for  the  particular  work  involved 
In  this  action,  such  plans  and  specifications 
then  became  the  special  plans  and  speclflca- 
tlons for  said  work  in  as  true  a  sense  as 
though  they  had  been  prepared  specially  for 
that  particular  work  and  for  no  other.  Gen- 
eral spedflcatlons,  as  counsel  for  the  appel- 
lant dedare,  could  operate  in  sqch  a  case 
only  where  they  had  been  adopted  by  means 
of  or  through  the  agency  of  an  ordinance 
regularly  passed  by  the  governing  boai'd,  and 
in  such  case  the  spedflcatlons  prescribed 
would  not  be  spedal  as  to  any  particular 
work  to  which  they  applied,  but  the  Improve- 
ment would  be  carried  on  under  the  general 
rules  thus  laid  down.  And  in  such  case,  as 
counsel  for  the  appellant  concede,  It  is  prob- 
able that  no'  reference  to  such  ordinance  In 
the  resolution  of  intention,  the  resolution  or- 
dering the  work  to  be  done,  or  in  the  con- 
tract, would  have  been  necessary,  since  any 
bidder  and  owners  of  property  would  be  con- 
clusively presumed  to  have  knowledge  of  such 
ordinance  and  Its  provisions  (Williams  v. 
Blsagno,  84  Pac.  640,  641),i  and,  in  the  ab- 
sence of  spedal  spedflcatlons,  would  be  pre- 
sumed to  know  that  the  work  was  to  be  done 
according  to  the  general  spedflcatlons  pre- 
scribed by  the  ordinance.  As  stated,  the 
court  found  that  the  plans  and  spedflcattons 
which  were  found  In  a  documeit,  called  nso- 


1  Reported  In  foil  In  the  Paclfle  Rqwrttr;  re- 
ported as  a  memonutdnia  dMdsloa  wltlint  optalOB 
la  IW  CaL  xU. 
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lutloD  1805A,  on  file  In  tbe  office  of  the  board, 
were  adopted  by  the  board  as  the  special 
plana  and  speclficatloas  for  the  work  de- 
scribed In  the  complaint,  and  tbls  Is  suffi- 
cient to  fully  meet  the  demands  of  the  stat- 
ute In  that  particular;  the  sole  purpose  of 
requiring  spedflcatlonB  to  be  adopted  being 
to  mable  all  interested  parties  to  secure 
knowledge  of  the  character  and  cost  of  the 
work  proposed  to  be  done. 

[2]  It  Is  farther  objected  that  the  speclfl- 
cations  are  Told,  because  the  prorlslon  there- 
in requiring  the  work  to  be  done  under  tbe 
supervision  of  an  inspector,  appointed  by  tbe 
superintendent  of  streets,  "was  unauthor- 
ized by  the  Vrooman  Act  (St.  1885,  p.  147)  at 
the  .time  of  these  proceedings."  But  the 
court  found  that  the  work  was  done  under 
the  direction  of  the  superintendent  of  streets, 
as  section  6  of  said  act  required,  and  It  is 
to  be  presumed;  in  the  absence  of  any  record 
of  tbe  erldence,  that  that  finding  found  snffl- 
d&it  support  in  the  eTidenoe.  Such  being 
the  case,  it  is  immaterial  whether  the  specifi- 
cations contained  a  provision  with  regard  to 
that  matter  which  could  have  no  legal  effect 
and  which  was  manifestly  dlsr^rded  in  tbe 
prosecution  of  the  work. 

The  inralidity  of  the  specifications  is  next 
claimed  because  they  "assume"  tliat  the  side- 
walk grades  have  been  established,  whereas 
the  complaint  contains  no  all^atlon  with 
respect  to  that  proposition.  It  cannot  be 
oottcelved  how  the  assumption  by  the  speci- 
fications of  the  establishment  of  the  sidewalk 
grades  can  hare  the  effect  of  Invalidating 
said  spedflcations.  They  no  doubt  thus  as- 
sumed what  was  tme  or  what  must  be 
presumed  to  haTe  been  abown  to  be  tme  by 
tbe  evidence. 

[SI  On  an  appeal  from  tbe  Judgment  on 
the  Judgment  roU  alone,  every  fact  essential 
to  tSe  support  of  the  coart*8  findings  and  tbe 
Judgment  mnst  be  presiuned  to  bare  been 
proved.  Or,  as  the  mle  Is  stated  In  all  tbe 
cases :  "All  Intendments  will  be  mate  In  sap- 
port  of  the  Jodgment,  and  aiSl  itroeeedlngi 
necessary  to  Its  validly  will  be  presumed 
to  have  been  r^nlarly  taken;  and  only 
matters  whicb  ml^t  have  heem  presented  to 
the  conrt  below,  which  wonld  have  antborls* 
ed  tbe  Judgment,  will  be  presomed  to  bare 
been  thus  presented,  if  tbe  record  shows 
nolblng  to  the  contrary.**  Yon  Sdinddt  v* 
ton  Schmidt,  IM  Oal.  OSa  88  Paa  881; 
Johnston  v.  Callagban,  146  CaL  214,  TO  Paa 
870;  Galvin  v.  Palmer,  134  CaL  42T,  66  Pac 
572;  Butler  v.  Soule,  124  Oal.  78,  S6  Pac. 
601;  Segerstrom  r.  Scott,  16  Gal.  App.  266, 
118  Pac.  690 ;  Erving  v.  Napa  Tall^  Brew* 
Ing  Co.,  18  Cal.  App.  13S,  140,  122  Paa  886; 
Breeze  v.  Brooks,  97  CaL  72.  31  Pac.  742, 
22  L.  R.  A.  257;  ^tna  lodem.  Co.  v.  Alta* 
deua  Mln..  etc.,  Co,.  U  CaL  App.  186.  178, 
104  Pac.  470. 

[4]  If  tbe  fact  that  the  grades  had  been 
estaUlshed  should  have  been  pleaded  by  tbe 


BBPORTEB  (CaL 

plaintiff,  the  deficiency  of  the  complaint  In 
that  particular  was  cured  or  supplied  by  the 
answer,  of  which  the  specifications,  from 
which  It  may  be  inferred  that  the  grades  bad 
been  established,  were  made  a  part.  Tbls  de- 
fect in  the  complaint  should  have  been  taken 
advantage  of  by  demurrer  thereto.  However, 
on  an  appeal  of  this  character,  the  presump- 
tion Is,  as  above  stated,  that  at  the  trial  ev- 
ery fact  essential  to  the  support  of  the  Judg- 
ment was  considered  in  issue  and  supported 
by  evidence. 

[S]  Tbe  speclflcationa  are  also  said  to  be 
defective  and  therefore  invalid  in  that  they 
provide  In  the  alternative  for  tbe  materials 
to  be  used  in  tbe  work  (that  Is,  they  provide 
that  either  of  several  different  kinds  of  ma- 
terials may  be  used  in  the  constructiou  of 
tbe  work),  thus,  as  the  argument  goes,  dele- 
gating to  the  superintendent  of  streets  or  to 
the  contractor  the  discretion  of  determining 
what  particular  kind  or  kinds  of  materials 
may  be  used.  San  Jose  Imp.  Co.  v.  Anzerala, 
106  Cal.  498,  500.  39  Pac.  859;  Stansbury  v. 
White,  121  CaL  433, 434, 63  Pac.  940 ;  Cal.  Imp. 
Co.  V.  Reynolds,  128  CaL  88,  92,  66  Pac.  802 ; 
Stocking  V.  Warren  BnMU«  1S4  Wis.  23S,  U4 
N.  W.  789. 

The  rule  laid  down  In  tbe  above  cases  la 
stated  in  Bolton  v.  GlUeran,  105  Gal.  244.  38 
Pac.  881,  46  Am.  St.  Rep.  33,  as  follows: 
"Tbe  legislative  department  of  the  dty  has 
no  power  to  delegate  to  any  other  officer  or 
body  the  authority  to  determine  upon  tbe 
necessity  of  making  su<^  improvement,  or 
tbe  character  or  extent  of  any  improvement 
which  it  may  itself  direct  to  be  mad&  •  •  • 
*It  Is  not  competent  for  the  council  to  pass 
an  ordinance  delegating  or  leaving  to  any  of- 
ficer or  committee  of  the  corporation  tbe 
power  to  determine  the  mode,  manner,  or 
plan  of  tiie  Improvonent'  Dillon  on  Munic- 
ipal Corporations,  |  96.  *  *  *  A  con- 
tract in  terms  like  tbe  present  gives  to  tbe 
snpolntendeat  of  streets  tbe  opportonity  to 
make  tbe  Cost  of  tbe  improvement  greater  or 
less,  according  to  bis  desire  to  favor  or  In- 
jure tbe  contractor,  vests  blm  witb  an  Il- 
legal discretion,  tends  to  prepare  the  way 
fer  an  nnfair  assessniai^  and  opens  wide  tbe 
door  to  fmnd  or  CavoritUun."  An  additional 
reason  given  In  that  case  for  tbe  rule  thus 
declared  is  that  definite  information  should 
be  given  as  to  tbe  work  to  be  done  and  the 
amount  for  vrhUSk  tbe  assessment  Is  to  be 
made,  in  order  that  the  property  owners,  to 
whom  tbe  statute  gives  tbe  right  of  taking 
tbe  contract  at  tbe  price  at  which  it  was 
awarded  to  tbe  contractor,  may  inteiUgently 
determine  whether  it  will  be  to  their  ad- 
vantage to  take  the  contract  The  foregoing 
views  are  sound  and  unimpeachable,  and,  in 
a  case  where  it  can  be  said  without  question 
that  such  power  as  that  thus  animadverted 
upon  has  been  delegated  to  the  superintend- 
ent of  streets  or  to  the  contractor,  the  as- 
sessment must,  of  course,  be  held  to  be  voUL 
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But  It  Ix  not  to  be  understood  that.  In  all 
cases  vhere  some  discretion  la  conferred 
upon  the  snpertntendent  of  streets  as  to  the 
materlala  to  be  used,  the  assessment  tor  that 
reason  nmst  fiiiL  As  is  said  in  Chase  v. 
Trout,  146  CbL  360,  80  Pac  81:  "However 
dflsiraUe  it  would  be  to  hBTe  the  precise  de- 
tails of  the  work,  even  to  the  smallest  frac- 
tion, fixed  in  adTance  of  the  bids,  so  that  the 
exact  coat  to  the  contractor,  aa  well  as  the 
contract  price,  may  be  known  at  the  time 
the  contract  Is  let,  It  always  has  been  and 
always  will  he  Impoaaible  to  do  sa**  Again, 
In  Haughawont  t.  Hnbbard,  181  CaL  078,  63 
Paa  1078,  it  is  said :  "To  some  extent  sndi 
details  must  depend  on  unanticipated  oontln- 
genctes  of  the  actnal  constmctlon.  The  spec- 
ifications mnst  therefore  always  fall,  more 
or  less,  In  certainty  or  completeness  of  de- 
toil,  and  hence  the  most  accurate  and  detoll- 
ed  spedflcatlons  must  leave  unprovided  for 
many  questions  arising  In  the  course  of  the 
work  as  to  the  kind  and  amount  of  work  or 
materials  and  other  details  of  construction. 
The  giving  of  discretion  to  some  person  as 
to  all  these  details,  the  culverts  possibly  ex- 
cepted. Is  Inevitable  In  every  such  work.  If 
not  vested  In  and  exercised  by  the  street 
superintendent,  It  will  be  exercised  by  the 
contractor  himself.  The  stotute  recognizee 
this  condition  and  itself  provides  that  the 
work  must  be  done  to  the  satisfaction  of  the 
street  superintendent" 

The  particular  portions  of  the  specifica- 
tions which  It  is  claimed  are  amenable  to 
the  criticism  under  consideration  are  contalnr 
ed  in  sections  9  and  10  thereof.  Section  9  pro- 
vides that:  "All  concrete  for  the  foundation 
or  base  course  *  *  *  of  cement  side- 
walks shall  be  composed  of  one  part  Port- 
land cement,  two  parts  of  coarse,  clean  sand, 
and  four  parts  of  clean,  hard  sandstone, 
granite,  basalt,  porphyry  or  other  dose  grain- 
ed rock,  free  from  loam,  clay,  shale  or  other 
soft  material."  That  part  of  section  10  to 
which  objection  is  made  for  the  reason  sug- 
gested provides  that:  *^e  finishing  mate- 
rial shall  contain  a  sufficient  quantity  of  lamp 
black  or  other  coloring  material  to  give  the 
finlahed  work  a  dark  slato  or  lirick  red 
color.** 

We  are  unable  to  detect  in  Oieae  providinis 
of  the  spedficationa  the  giving  to  the  waper- 
totendent  of  streets  or  to  the  contractor  an 
excess  of  authority  or  unauthorised  discre- 
tion in  tlie  matter  ot  tbe  character  of  the 
materials  to  be  osed  In  the  work.  There  is 
nothing  In  the  record  before  us  indicating 
that  there  would  be  any  difference  in  cost  or 
price  between  the  two  different  kinds  of  ma- 
terials from  which  It  is  thordn  provided 
that  the  concrete  for  the  foundation  of  the 
sidewalk  shall  be  made,  and  certainly  we 
cannot  toke  Judicial  notice  of  the  ftict,  if 
it  be  a  fact,  Uut  the  one  kind  Is  more  ex- 
paislve  than  the  other.  Bivns  v,  Oasey,  18 
OaL  App.  IM,  100  Paa  M.  And  the  same 


observation  applies  to  the  criticism  of  the 
provision  with  respect  to  the  coloring  of  the 
material.  Nor  can  It  be  said  that,  conceding 
that  the  one  kind  of  material  or  the  one  kind 
of  coloring  would  be  more  expensive  than  the 
other,  the  contractor  was  not  able  to  make  a 
just  and  an  Intelligent  bid  for  the  work  or 
that  the  property  owners  were  not  famished, 
by  the  speclflcatlonB  complained  of,  sufficient 
Information  to  enable  them  to  form  an  ap- 
proximately satisfactory  judgment  upon  the 
exact  total  cost  of  the  work  In  any  event. 
At  any  rate,  as  stated.  It  cannot  be  said,  as 
a  matter  of  law,  that  the  parts  of  the  sped- 
flcatlons here  crltldsed  confer  upon  either 
the  street  superintendent  or  the  contractor 
an  unauthorised  discretion  as  to  the  matters 
to  which  they  refer.  It  might  be  that  one 
or  the  other  kinds  of  material  may  be  found, 
when  the  work  Is  commenced,  not  to  be  aa 
available  as  the  other.  Indeed,  many  con- 
tingencies may  arise  in  work  of  this  charac- 
ter which  cannot  be  foreseen,  and  which 
could  not  be  met  or  overcome  In  the  absence 
of  some  discretion  committed  to  the  superin- 
tendent of  streets,  and  in  such  case  the  work 
would  either  have  to  be  stopped  or  the  eon- 
tractor  proceed  with  It  at  tlie  peril  of  losing 
the  value  of  bis  services  In  Uie  work  and 
and  the  materials  used  therein. 

[I]  In  considering  the  polnto  preaoited  In 
this  case,  we  have  kept  in  ndnd  tiie  rule  that 
proceedings  in  taxation  at  the  diaracter  cA 
those  Involved  here  are  in  Invltum,  and  that 
in  such  cases  it  haa  always  been  the  rule 
that  the  requirements  of  the  laws  or  statutes 
prescribing  them  should  be  strictly  observed. 
At  the  same  Ume  we  have  borne  In  mind  the 
fact  Out  tiie  later  dedans  of  our  Supreme 
Court  have  dlsdosed  an  Inclination  to  frown 
upon  detonaes  Interposed  to  the  enforcement 
of  liens  in  caaes  of  this  nature,  based  upon 
technicalities  having  no  substance  behind 
them.  The  common  and  well-nndnstood 
method  of  enfordng  the  improvement  of 
streets,  sidewalks,  and  the  building  of  sew- 
ers, etc.,  la  through  the  laws  passed  txy  the 
L^lature  for  that  purpose.  ThtM  lawa 
are  mere  police  regulations  and  are  absolute- 
ly essential  to  the  health,  convenience,  and 
comfort  of  all  the  InhaUtante  of  a  town  or 
d^,  and  the  payment  tor  sudi  improvemaita 
may  very  properly  be  coerced  against  those 
owning  the  property  directly  baeflted  thoe- 
l^,  Ot  this  power  in  tlie  munldpallty,  grant- 
ed to  it  by  the  state,  all  property  owners 
have  faU  knowledge  and  purchase  and  own 
their  property  In  towns  and  cities  subject 
thereta  Ttmetore,  while  the  tax  thus  au- 
thorised to  be  »acted  is  not  wlUtln  the  or- 
dinary taxing  poww  of  the  state,  and  the 
doctrine  ot  in  inrltum  should  be  applied  to 
proceedings  instituted  to  the  exercise  of  the 
right  tbUB  to  burden  the  property  of  persons, 
stUl  there  Is  no  sound  reason  at  the  bottom 
of  those  propositions  which  would  require 
such  proceedings  to  be  prosecuted  with  a  de- 
gree ot  atrlctnaas  in  the  observance  of  the 
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law  authorizing  Oiem  that  would  IneTltably 
lead,  In  nine  cases  out  of  ten,  to  the  Invalida- 
tion of  an  assessment  made  ther^n.  As  Is 
80  well  said  by  Mr.  Justice  Henshaw  in 
Haugbawout  v.  Raymond,  148  Gal.  312,  83 
Pac.  B3:  "Notwithstanding  that  the  proceed- 
ings for  street  work  and  sewer  work,  like 
proceedings  in  taxation,  are  in  invltam,  and 
that  therefore  a  fairly  strict  and  accurate 
compliance  with  all  the  statutory  require- 
ments is  necessary,  this  is  the  limit  to  which 
any  court  should  be  expected  to  go  in  dis- 
posing of  the  questions  which  are  iuvolred. 
The  contractor  who  has  honestly  and  sub- 
stantially compiled  with  his  contract,  of 
which  the  property  owners  have  received, 
and  will  continue  to  receive,  the  benefit,  is 
quite  as  much  entitled  to  the  protection  of 
the  law  as  are  the  property  owners  them- 
selves, and.  upon  the  other  hand,  an  endeav- 
or, even  a  successful  endeavor,  upon  the  part 
of  property  owners  to  defeat  the  just  claims 
of  such  a  contractor  by  a  resort  to  the  ex- 
treme technicalities  of  the  law  can,  upon  the 
whole,  operate  only  to  the  disadvantage  of 
the  property  owners  themselves,  since  it  nec- 
essarily tends  to  Increase  the  price  at  which 
any  and  all  future  contractors  vrill  be  will- 
ing to  engage  in  work,  payment  for  which, 
after  having  been  duly  performed,  Is  met  by 
harassment  and  vexations  delay,  with  the 
prospect  at  the  end  of  atter  taUnre  of  recov> 
ery.- 

The  defendant  In  this  case  has  not  shown 
that  he  has  suffered  substantial  or  any  wrong 
by  reason  of  the  alleged  defects  in  the  pro- 
ceedings leading  to  the  assessment  which  the 
plaintiff  by  this  action  seeks  to  enforce 
against  his  property;  nor  does  he  complain 
that  he  has  not  received  and  is  not  now  en- 
joying benefits  accruing  to  him  by  reason  of 
the  Improvements  made  upon  hts  property  by 
the  labor  and  the  jnaterfals  of  the  plaintiff. 
Under  such  circumstances,  and  In  the  ab- 
sence of  a  showing  of  a  substantial  depart- 
ure from  the  provisions  of  the  statute  by  the 
authority  of  which  the  improvements  were 
made  and  the  assessment  levied,  it  would  re- 
sult Id  manifest  injustice  to  disturb  the  judg- 
ment appealed  from. 

For  the  reasons  herein  given,  the  Judgment 
Is  affirmed. 

We  concur:  GHIPMAN,  P.  3,;  BUR- 
NETT, J, 


ULLXS  T.  SILVER  GREBE  *  PANOOHB 
LAND  ft  WATER  CX).  et  aL 
(OiT.  1,001.) 

(Dtstriet  Gonrt  of  Appeal.  Third  District.  Cali- 
fornia.   r«b.  19,  1913.    Rehearing  Denied 
Snpmw  Court  April  19,  1918.) 

L  BBrosHAnoN  or  Tifammim  (f  86*)  — 
AoTiona— CoMPLuirr. 

A  complaint,  alleging  that  plaintiff  w&i 
the  owner,  and,  as  racb,  successor  in  interest 


REPORTER  (CU. 

of  one  H.,  deceased.  In  certain  land  and  water 
rights  appnrtenant  thereto,  that  the  water  right 
became  appurtenant  to  the  land  by  virtue  of 
an  agreement  duly  executed,  acknowledged, 
and  recorded,  conveying  to  H.  75  cubic  inches 
of  water  per  second,  and  that  it  was  intend- 
ed that  such  agreement  should  convey  76  mi- 
ner's inches  instead  of  75  cubic  inelM,  but 
that  through  mutual  mistake  the  acreement 
did  not  express  that  Intention,  and  asking 
a  reformation  to  agree  with  the  alleged  in- 
tention, alleged  inference,  under  ^e  rule 
that  the  pleader  is  presumed  to  have  stated  his 
case  most  strongly  in  his  favor,  that  plaintilC 
purchased  the  property  after  the  agreement  waa 
recorded. 

[Ed.  Note.— For  other  cases,  see  Refonnatimi 
of  Instruments,  Cent  Dig.  ||  141-146;  Dec. 
Dig.  I  86.«J 

2.  RsrosKAXioir  or  iNsrnuioiiTS  (|  48*)  — 
KifowuncB  or  Mistaka— PoESDUFnoirs. 

In  an  action  to  reform  an  agreement  be- 
tween defendant  and  plaintiff's  grantor,  con- 
veying 76  cubic  inches  of  water  per  second  to 
plaintiff's  grantor,  to  conform  to  Uie  alleged  In- 
tention that  76  miner's  inches  should  be  con- 
veyed, where  it  appeared  that  plaintiff'B  gran- 
tor had  used  the  amount  claimed  from  the  date 
of  the  agreement,  waa  nslng  that  amount  when 
plaintiff  purchased,  and  that  plolntifl  thereafter 
continued  to  use  that  amount.  It  would  not  be 
presumed,  in  order  to  charge  plaintiff  with  ac- 
tual knowledge  of  the  mistake  at  the  time  of 
his  purchase,  that  be  purchased  after  &  foil 
examination  of  the  title  and  record,  and  ccmse- 
Quently  with  full  knowledge  of  the  terms  of  the 
recorded  agreement 

[Ed.  Note.— For  other  cases,  see  Reformatimi 
of  Instnimsnts,  Cent  Dig.  |  164;  Dec  IMg:  f 
43.*] 

3.  LnoTATioir  or  Aohohs  179*)— Fiud- 

INO  IN  AVOIDANOK  or  DEnnaB— DXSCOVBBT 
or  FbaUD  OB  MlSTAEX. 

Under  Code  Civ.  Proc  |  338,  sabd.  4.  re- 

?[ulring  actions  for  relief  on  the  grouna  of 
raud  or  mistake  to  be  commenced  within  three 
years  after  the  discovery  of  the  facts  constitut- 
ing the  fraud  or  mistake,  it  is  not  suffident  to 
merely  allege  the  discovery  of  the  fact  within 
three  years  or  ignorance  of  the  fact  at  the  time 
of  lU  occurrence,  but  the  pleader  must  allege 
the  facts,  time,  and  circumstances,  so  that  the 
court  may  determine  whether  or  not  the  discov- 
ery was  within  the  period  mentioned. 

[Ed.  Note.— Fot  odier  cases,  see  limitation 
of  Actions,  Cent.  Dig.  H  6^7669;  Dee.  Dig.  I 
179.*J 

4.  LxifXTATXOS  OF  ACTIONS  (|  96*)-^N0WX.- 
KDOK  or  MlBTAKE^-CONSTROCnVN  NOTICI. 

Where  a  conveyance  of  water  rights  by 
mistake  conveyed  only  75  cubic  inches  per  sec- 
ond instead  of  75  miner's  incbe^  but  the  gnui- 
tee  thereafter  used  76  miner's  inciies,  was  ns- 
iag  that  quantity  when  he  conveyed  to  a  Subse- 
quent grantee,  and  the  subsequent  grantee  con- 
tinued to  use  that  quantity,  the  record  ot  the 
agreement  did  not  put  the  subsequent  grantee 
upon  inquiry  within  Civ.  Code,  I  19,  providing 
that  every  person  who  has  actual  notice  of  dr- 
cumstences  sufficient  to  put  a  prudent  man  on 
inquiry  as  to  a  particular  fact  has  constructive 
notice  ot  the  fact  itself  If,  by  prosecuting  snch 
inquiry,  he  might  have  learned  sudi  fact,  so  as 
to  bar  an  action  to  reform  the  conveyanca  wltii- 
io  three  years  thereafter  under  Code  Civ.  Proc 
I  338,  subd.  4,  requiring  actions  for  relief  on 
the  ground  of  mistake  to  be  commenced  within 
three  years  after  the  discovery  of  the  fiu^  con- 
stituting the  mistake. 

[Ed.  Note.— For  otha  casein  see  UmltotioB 
of  Actions.  Cent  Dig.  U  887,  476^  476;  Deo. 
Dig.  i  96.*! 
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C  Befobiuhok  or  InsrauvBHTB  H  46*)  — 

Actions— GoHFiAnrr. 

In  an  aetloQ  to  reform  u  agreement  con* 
▼eying  to  plaintiff's  grantor  all  of  the  water 
Sowing  In  defendant's  canal  acrosB  plaintiff's 
gxanttar's  land  whenever  the  quantitr  of  water 
•0  flowing  did  not  exceed  76  cnblc  inches  per 
Mcond,  so  as  to  convey  76  miner's  inches  la- 
stead  of  75  cubic  inches,  a  complaint,  alleging 
that  plaintiff  and  bis  grantor  had  ever  since 
such  agreement  diverted  b;  means  of  a  lateral 
ditch  sufficient  to  carry  7B  miner's  indies  of 
water,  "said  water  and  said  quanUty  thereof," 
was  snfficient  as  against  a  contention  tliat  it 
did  not  show  that  either  76  cubic  inches  or  75 
miner's  inches  had  ever  flowed  in  sacb  canal. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  H  157-198;  Dee. 
Dig.  I 

6.  IteroBHATioN  OF  imTBDiaim     80*)  — 

Actions-Complaint. 

In  on  action  to  reform  a  conveyance  of  76 
enbic  inches  of  water,  so  as  to  convey  76  mi- 
ner's inchea,  a  complaint  allering  that  there 
was  growing  on  plaintilTs  land  to  which  the 
water  right  was  appurtenant  about  30  acres  of 
alfalfa  and  other  crops  which  needed  and  would 
continue  to  need  water,  that  water  therefor 
could  not  be  procured  from  any  other  source, 
and  that,  unless  water  was  allowed  to  flow 
tbrongh  plaintiff's  ditch  In  the  quantity  and 
amount  claimed,  such  alfalfa  would  be  destroy- 
ed andplaintiB  wonld  suffer  irreparable  dam* 
age,  BDfllclait^  alleged  damage  or  injury  txom 
men  mistake. 

[Ed.  Note.— For  other  cases,  see  Reformatiou 
of  Instruments,  Cent  Dig.  ff  141-146;  Dec 
Dig.  I  36.*] 

7.  Retobmation  of  Instbuuehts  d  2*)— Db* 
RN8BS— Lack  of  Injubt. 

Wtiere  a  conveyance  of  water  rights  by 
roistalie  convened  only  76  cubic  inches  instead 
of  75  miner's  inches,  the  grantee's  right  to  a 
reformation  of  the  contract  did  not  necessarily 
depend  upon  a  showing  of  actual  injury. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  H  2.  S;  Dec  Dig. 
I  2.*] 

Appeal  from  Superior  Court,  Fresno  Conn- 
tj;  B..Z.  Austiii,  Jndg& 

Action  by  S.  G.  liliis  against  the  SUver 
Greek  ft  Fanodie  Land  ft  Water  Company 
and  others.  From  a  Judgment  Huatalning  de- 
murrers to  the  amended  complaint,  plaintiff 
appeals.  Rerersed,  with  directifas  to  over- 
mle  demurrers. 

Svtberland  ft  Barbonr,  of  Fresno,  fur  appel- 
lant li.  L.  Oory,  of  X^esno,  for  respondent 
Silver  Qre^  ft  P.  Land  ft  Water  Co.  Briggs 
ft  Hodner,  of  Holllster,  for  otha  respondents. 

GHIPHAN.P.  J.  TUslsanmetlonfWthe 
lefOrmation  of  a  certain  contract  tar  the  ttse 
of  mUx  whldi,  by  alleged  mutoal  mistake, 
was  made  to  read  "76  cubic  inches  flowing 
per  second,"  whereas  it  sbonld  have  read 
"76  miner'a  inches";  that  the  right  to  take 
said  last-mentioned  amonnt  of  water  be  de- 
clared to  bean  apportenance  to  land  described 
in  the  complaini  to  wit,  lots  1, 2. 6, 7,  and  10 
in  section  16,  township  15  8.,  range  12  B., 
Honnt  Diablo  base  and  meridian;  that  de- 
fendants be  forever  eojoined  from  Interfer- 
ing with  plalntllTs  use  of  said  water  on  his 


said  land  and.  pending  the  action,  that  de- 
fendants be  restrained  from  Interfering  with 
plaintiff  in  removing  the  obstruction  which  It 
is  alleged  defendants  have  placed  in  the  ditch 
conveying  said  water  to  plaintiff's  land. 

The  demurrers  of  the  respective  defend- 
ants to  plaintiff's  amended  complaint  were 
sustained,  and  plaintiff  falling  further  to 
amend,  judgment  passed  for  defendants,  from 
which  plaintiff  appeals. 

The  grounds  of  the  demurrers  are:  First, 
that  the  facta  alleged  are  insufficient  to  con- 
stitute a  cause  of  action ;  second,  that  two 
causes  of  action  are  Improperly  united,  to 
wit,  one  to  reform  a  contract  and  one  for 
violation  of  contract,  and  are  not  separately 
stated;  third,  that  there  Is  a  nonjoinder  of 
parties,  in  that  William  J.  Hayes  is  a  neces- 
sary defendant;  fourth,  that  the  action  Is 
barred  by  subdivision  4,  8  338,  of  the  Code  of 
Civil  Procedure  and  subdlvl^on  1.  i  337, 
and  by  sectlou  843  of  the  Code  of  OlvU  Pro- 
cedure. 

It  Is  alleged  In  the  amended  complaint: 
That  plaintiff  is  the  owner  In  fee  and  en- 
titled to  the  possession  of  certain  land  In 
Fresno  county,  above  described,  and  as  such 
owner  is  the  successor  In  interest  of  one  Wil- 
liam J.  Bayes,  now  deceased,  and  has  suc- 
ceeded to  the  entire  title  and  Interest  of  said 
Hayes  In  the  land  and  appurtenances;  that 
plaintiff  iB  also  the  owner  and  mtltled  to  the 
use  and  possession  as  an  appnrteoance  to 
said  land  "of  the  right  to  take  and  use  upon 
said  land,  the  water  of  Panoche  creek  flow- 
ing in  the  certain  water  ditch  or  canal  begin- 
ning at  Panoche  creek  In  section  16,  town- 
ship 16  S.,  range  12  £k,  and  miming  in  a 
northeasterly  direction  on  the  land  of  tlie 
plaintiff  above  described,  to  the  extent  of 
seventy-flve  (US)  miner's  inches  of  said  wa- 
ter." 

"(4)  That  the  right  to  use  said  water  be- 
came and  was  an.  appurtenance  to  said  land 
by  virtue  ot  an  agreement  entered  into  on 
the  3d  day  of  March,  1901,  between  the  de- 
fendant SUver  Creek  ft  Panoche  land  ft 
Water  Company,  uud  William  J.  Hayes,  pred- 
ecessor In  title  of  the  plaintiff  huein  as 
aforesaid;  and  that  said  agreement  is  in  the 
words  and  figures  following,  to  wit** 

Then  f(^lows,  in  hsec  verba,  a  oc^  ot  an 
agreement,  dated  Uarch  8,  1804,  between  de- 
fendant the  Silver  Creek  ft  Panoche  Land  ft 
Water  Company  (hereinafter  referred  to  as 
the  Panoche  Water  Company)  and  W.  J. 
Hayes.  It  retdtes  that  the  Panoche  Water 
Company  Is  the  owner  of  a  certain  water 
ditch  or  canal  "beginning  at  Panoche  creek" 
and  running  as  above  described  "m  lands  of 
the  second  partr"  (the  lands  above  referred 
to) ;  that  for  the  porpose  of  settling  certain 
differences  whidk  have  arisen  between  the 
parties  *^t  is  hereby  understood  and  agreed 
that  the  second  party  Is  antitled  to  use  npon 
any  portion,  of  said  land  the  water  flowing 
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in  flnt  partys  canoi  mnn  nid  Panocbe  creek 
at  all  tfines  wben  the  quantity  of  water  flow- 
ing therein  does  not  exceed  76  coble  Inches 
flowbig  per  second  wben  the  same  reaches  the 
land  of  said  second  party";  second  party 
grants  to  first  party  all  of  his  right  to  the 
waters  of  said  creek  in  excess  of  76  cable 
Inches  flowing  per  second  and  a  right  of  way 
for  said  ditch  over  the  land  of  second  party ; 
said  76  cubic  Inches  of  water  to  be  mwd  by 
sec(nid  party,  it  ts  agreed,  shall  flow  In  said 
ditch  or  canal  and  "first  party  is  to  place  a 
gate  or  weir  In  said  canal  and  ditch  at  a 
point  near  the  dividing  line  between  said 
lots  6  and  7  svffldent  In  dimen^on  and  by 
means  of  wblch  said  76  cubic  Inches  of  water 
as  aforesaid  may  be  diverted  from  said  ditch 
or  canal  upon  Uie  lands  ot  said  party  of  the 
second  partr ;  wbenerer  second  par^  Is  not 
using  said  75  cuUc  Inchee  of  water,  the  same 
■haD  be  allowed  to  fiow  down  said  canal  of 
first  party. 

This  agreement  was  duly  executed  and  ac- 
knowledged, and  was  recorded  on  November 
2,  1905.  It  Is  alleged  that  at  and  before  the 
execution  of  said  agreement  said  defendant 
the  Panoche  Water  Company  and  said  Hayes 
*Hntended  that  said  contract  or  said  written 
memorandum  thereof  should  mean,  and  that 
the  legal  consequence  thereof  Should  be,  that 
said  Hayes  should  be  entitled  to  take  from 
said  canal  or  ditch  and  for  use  upon  said 
land,  water  to  the  amount  and  quantity  of 
seventy-flve  (76)  miner's  Inches  thereor' ;  that 
through  the  mutual  mistake  of  said  parties 
to  said  written  agreement  said  agreement 
does  not  truly  express  the  Intention  of 
said  parties  or  what  were  Intmded  to  be 
Its  legal  consequences;  that  said  parties 
intended  that  said  agreement  should  give  to 
said  Hayes  the  perpetual  right  to  take  from 
said  canal  and  use  upon  said  land,  "all  the 
water  flowing  In  said  canal  from  Panoche 
creek  at  all  times  when  the  quantity  of  wa- 
ter flowing  therein  does  not  exceed  seven- 
^-flve  (76)  miner's  Inches  when  the  same 
reaches  the  land  tbea  owned  by  said  Hayes 
and  now  owned  by  plaintiff  as  aforesaid ; 
that  It  was  not  the  Intention  of  said  parties 
that  the  expression  *75  cubic  Inches  flowing 
per  second*  should  be  used  In  said  agreement 
In  deflning  the  quantity  of  water  to  which 
said  Hayes  should  be  entitled  to  divert ;  that 
said  words  were  written  In  said  agreement 
by  mutual  mistake  of  the  parties  thereto," 
In  lieu  of  which  said  words  their  Intention 
was  to  use  the  words  "75  miner's  Inches." 
It  Is  then  alleged  that  pursuant  to  said  agree- 
ment "and  in  conformity  with  the  real  In- 
tention of  the  parties  thereto,  as  hereinbefore 
set  forth  and  alleged,  and  ever  since  the  ex- 
ecution of  said  agreement,  and  down  to  the 
2d  day  of  January,  1910,  the  plaintiff  and 
bis  predecessor  In  title  have  taken  water 
from  said  main  ditch  or  canal  for  the  Irriga- 
tion of  the  land  of  plalntlflF  above  described; 
that  during  all  of  said  period  said  water  hah 


been  diverted  tnm  said  main  water  dltA  or 
canal  throng  and  by  means  of  a  lat»%I 
dltdi  snffldent  In  size  to  carry  seventy-flte 
(7S)  mlner'fl  inches  of  water;  and  that  said 
water  and  said  quantity  thereof  has  beea  di- 
verted through  and  by  means  of  said  toteral 
ditch  and  used  by  plaintiff  and  his  said  pred- 
ecessor In  title  during  the  Irrigating  season 
in  eadi  year  since  the  execution  of  said  corn- 
tract,  and  whenevOT  said  water  has  be^ 
needed  fax  the  Irrlgatlim  of  the  land  now 
owned  by  pkilntUf  as  aforesaid";  that  on 
plalntUTs  said  land  there  Is  now  growing 
about  80  araes  of  alfalfa,  and  that  fbere  is 
now  needed  and  will  continue  to  be  needed 
wator  for  the  purpose  of  Irrigating  said  al- 
fiilfa  and  other  crops,  and  tliat  water  there* 
for  cannot  be  procured  from  any  other  source 
and  unless  water  Is  allowed  to  flow  through 
said  ditch  in  quantity  and  amount  as  afore- 
said Oie  said  alfalfa  will  be  destroyed  and 
plaintiff  suflTer  Irreparable  damage;  that  de- 
fendant Belmore  Laud  &  Water  Company 
(hereinafter  called  the  Belmore  Water  Com- 
pany) has  or  claims  to  have  succeeded  to  the 
rights  and  interest  of  defendant,  said  Pan- 
oche "Water  Company,  In  and  to  the  ditch  or 
canal  above  described,  and  defendant  Bank 
of  Hollister  has  or  claims  to  have,  but  with- 
out right,  a  Hen  upon  the  Interest  of  said 
Panoche  Water  Company ;  that  both  said  de- 
fendants, the  Belmore  Water  Company  and 
Bank  of  Hollister,  "acquired  and  took  such 
Interest  as  they  possess  In  and  to  the  ditch 
or  canal  described  In  paragraph  3  of  this  sec- 
ond amended  complaint  and  In  the  agreement 
set  forth  In  paragraph  4  of  said  complaint, 
with  full  knowledge  and  notice  of  the  right 
of  plalntlif  to  take  water  therefrom  as  here- 
inabove alleged  and  with  full  knowledge  and 
notice  that  the  true  Intention  of  the  parties 
to  said  agreement  between  William  J.  Hayes 
and  the  defendant  Silver  Creek  &  Panoche 
Land  &  Water  Company  was  as  set  forth  in 
paragraphs  5  and  0  of  this  second  amended 
complaint"* 

"(9)  That,  unless  restrained  by  order  of  tlie 
court,  the  defendant  Belmore  Land  &  Water 
Company,  without  any  right,  and  against  the 
will  of  the  plaintiff,  erected  an  obstruction 
in  said  lateral  ditch  at  the  point  where  the 
same  diverts  water  from  said  main  water 
ditch  or  canal,  by  reason  of  which  water  was 
and  now  is  prevented  from  passing  from  the 
said  main  water  ditch  or  canal  to  the  land  of 
the  plaintiff  above  described,  and  that  by  rea- 
son of  such  obstruction  to  the  flow  of  water 
plaintiff  has  been  deprived  of  all  water  neces- 
sary to  irrigate  said  alfalfa.    *    *  • 

"(11)  That,  unless  restrained  by  order  of 
the  court,  the  defendant  will  continue  to 
prevent  the  flow  of  water  from  said  main 
water  ditch  or  canal  and  Into  said  lateral 
dltcb,  and  that  tlie  plaintiff  has  no  plain, 
speedy,  or  adequate  remedy  at  law  In  the 
premises. 

**(12)  That  the  facta  constltatittg  the  aald 
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mistake  were  not  dlBCovered  hf  ttw  plaintiff, 
nor  by  any  iwedecenor  In  ttUe  ot  the  plain- 
tiff, more  tban  three  yean  prior  to  the  com- 
mencement of  this  action;  that  said  facts 
and  said  mistake  were  dlscorered  by  the 
plaintiff  on  or  abont  the  2d  day  <a  Jannary, 
1910,  and  said  facts  and  said  mistake  were 
onknown  to  the  plaintlfl  and  to  his  ^ndeeoa- 
Bora  in  title  prior  to  said  dateu" 

[1]  It  Is  conceded  that  Uie  action  was 
oommoieed  March  16,  191(K  It  does  not  ap- 
pear from  the  complaint  wbeo  plaintiff  be- 
came the  owner  of  the  land  and  its  ap- 
pnrtenanoes.  It  is  stated  In  the  tolef  of 
respondent  the  Panoche  Water  Company  that 
at  the  argument  in  the  longer  conrt,  and  Is 
not  now  denied,  plaintiff  admitted  that  he 
purchased  the  property  after  aaid  agreement 
was  recorded.  This  fact,  whatever  may  be 
Its  elgnlflcanoe,  would  seem  to  follow  as  a 
jnst  Inference'  from  the  rule  that  the  pleader 
Is  presamed  to  have  stated  bis  case  most 
strongly  In  his  ftivor. 

[2]  We  do  not  think,  however,  as  Is  claim- 
ed in  the  brief  of  respondents,  that  It  must 
be  presumed  that  appellant  "as  a  man  of 
wdlnary  business  capacity  made  his  pnr- 
cliase  after  fall  examination  of  title  and 
record  thereof  and  consequently  made  his 
purchase  with  foil  knowledge  of  the  terms  of 
the  agreement**  which  "gave  the  right  to 
Hayes  of  only  75  cubic  Inches  of  water  per 
second.** 

It  Is  by  no  means  nnnsual  for  purchases  of 
land  to  be  made  without  a  "foil  examina- 
tion,*' or  aided  by  any  examination,  of  the 
record  title.  This  agreement  was  recorded 
In  "Vol.  51  of  CoTenaats"  and  not  the  vol- 
ume of  deeds.  PlalntUf  may  have  been  sat- 
isfied with  the  title  aa  represented  by  the 
grantor.  So  far  as  the  water  right  Is  con- 
cerned, he  alleges  that  his  grantor  had  nsed 
the  amount  claimed  from  the  date  of  said 
agreement  and  was  using  that  amount  of 
water  when  plaintiff  purchased  the  land  and 
that  plaintiff  thereafter  continued  so  to  use 
it  nntll  January  2,  1010,  when  he  made  his 
discovery  of  the  alleged  mistake.  Finding 
the  water  In  use  on  the  land,  which  be  now 
claims,  he  might  even  "as  a  man  of  ordi- 
nary business  capacity,**  without  necessarily 
forfeiting  his  rights  to  reform  his  deed  for 
fraud  or  mistake,  assume  that  the  title  to 
the  land  carried  with  It  the  water  in  use 
on  it 

[3]  The  objection  principally  urged  Is  that 
the  action  is  barred  by  subdivision  4  of  sec- 
tion 338,  Code  of  Civil  Procedure,  which 
provides  that  an  action  for  relief  on  the 
ground  of  fraud  or  mistake  must  be  com- 
menced within  three  years  after  the  discov- 
ery by  the  aggrieved  party  of  the  facts  con- 
stituting the  fraud  or  mistake.  Contendiog 
counsel  agree  that,  for  the  purposes  of  the 
demurrer  under  said  section,  "fraud  and 
mistake  are  in  the  same  category,"  and  that 
tbe  dedsloBB  apidlcable  to  the  one  are  ap- 


plicable to  tlie  other.  An>eilant  also  con- 
cedes that  respondents  correctly  state  the 
rule  as  follows:  '*That  It  is  not  sniBcient  for 
the  pleader  to  aver  the  mere  discovery  of 
the  fact  within  three  years,  nor  mere  Ignor- 
ance of  the  fact  at  the  time  of  Its  occurrence, 
but  he  must  allege  tbe  facts,  Ume,  and  dr- 
cumstances  so  that  the  court  may  determine 
from  the  auctions  ct  the  complaint  wheth- 
er or  not  the  discovery  was  within  the  peri- 
od mentioned."  This  concession  ^spenses 
with  the  necessity  of  quoting  from  the  eases 
supporting  the  rule  as  thua  stated.  Oastro  v. 
Cell,  110  Cal.  296.  42  Pac  801,  62  Am.  St. 
Rep.  84 ;  People  t.  Blankenshlp,  62  OaL  619 ; 
People  V.  Noyo  Lumber  Co.,  98  Oal.  469,  84 
Pac.  96;  Lady  Washington  G.  Co.  ▼.  Wood. 
113  CaL  482;  46  Pac.  809;  Burling  T.  Kew- 
lands,  112  Cal.  SCO,  44  Paa  810.  In  the  case 
of  Tarke  t.  Bingham.  128  CaL  163,  66  Paa 
769,  It  was  said:  "That  it  Is  not  snffident 
for  the  plaintiff  In  such  an  action  merely  to 
plead  or  jnrove  his  ignorance  at  one  time  and 
his  discovery  or  knowledge  at  another,  and 
that  where  be  Is  required  to  plead  It  Is  In- 
cumbent upon  him  to  show  diligence,  and 
that  he  has  not  failed  to  avail  himireif  of 
sources  of  Information  of  which  he  had 
knowledge,  and  to  investigate  which  was  a 
duty  Incumbent  upon  him.  This  is  but  the 
declaration  of  the  equitable  rule  enunciated 
in  section  19  of  the  Civil  Code:  'Every  per- 
son who  has  actual  notice  of  circumstances 
suQIcient  to  put  a  prudent  man  upon  his  in- 
quiry as  to  a  particular  fact,  has  construc- 
tive notice  of  the  fact  Itself  In  all  cases  In 
which  by  prosecuting  such  Inquiry  he  might 
have  learned  sudi  fact' " 

[4]  The  argument  of  respondents  Is  that 
the  agreement  was  of  record  when  appellant 
purchased  and  was  constructive  notice  of 
its  provisions;  that  the  quantity  of  water 
is  mentioned  therein  nine  separate  times, 
and  conld  not  have  escaped  notice  had  ap- 
pellant examined  the  instrument  which  It 
was  his  duty  to  do  before  purchasing ;  that 
having  this  means  of  knowledge  be  was  as  a 
prudent  man  put  upon  inquiry  and  had  he 
prosecuted  It  be  would  have  learned  the  fact. 
The  equitable  rule,  aa  declared  In  Section 
19  of  the  Civil  Code,  presupposes  that  the 
person  has  "actual  notice  of  circumstances 
sufficient  to  put  a  prudent  man  upon  bis  In- 
quiry as  to  a  particular  fact,"  In  this  case 
the  particular  fact  The  particular  fact  here 
was  the  quantity  of  water  appurtenant  to 
the  land.  The  circumstance  relied  on  by 
respondents,  is  tbe  recording  of  the  agree- 
ment Obviously  that  alone  Is  not  sufficient ; 
for.  If  sufficient  notice,  no  contract  could  be 
reformed  after  tbe  lapse  of  three  years  from 
the  date  of  Its  recordation,  no  matter  what 
the  real  intention  of  the  parties  was.  "The 
recording  of  an  Instrument  is  not  required  In 
order  to  charge  tbe  parties  thereto  with  no- 
fio'i  of  its  contents,  but  for  an  entirely  dif- 
ferent purpose.  Having  executed  It  they  are 
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pvesnmed  to  know  Its  proTlalons;  and,  If  the 
mere  recording  of  an  instrument  la  to  be 
considered  aa  notice,  then  the  grantee  may 
always  set  the  statute  of  limitations  In  mo- 
tion by  flllng  the  Instrument  in  the  proper 
oflkm.  No  such  rule  has  been  recognized  by 
courts  of  equity."  American  Mln.  Co.  t. 
Basin,  etc.,  Min.  Co..  89  Mont  476.  101  Pac. 
525,  24  L.  R.  A.  (N.  S.)  805 ;  Forsyth  v. 
Easterday,  83  Neb.  887,  88  N.  W.  409 ;  Hart 
T.  Walton,  8  OaL  App.  602,  99  Pac  719. 
"When  accompanied  by  certain  circumstanc- 
es sufficient  to  pot  a  person  of  ordinary  In- 
teUlgmce  or  iwndence  upon  inquiry,  wblcb 
If  pursued  vonld  lead  to  a  diaeorery  of  tbe 
fraud,  the  statute  begins  to  run  from  tbe 
recording  of  tbe  deed,  but  not  otherwise.** 
Jones  Danfortta,  71  Neb.  722,  99  N.  W. 
MO.  Assuming  the  troth  of  the  ■Terments 
in  tbe  complaint,  as  we  most  on  demurer, 
the  dicomstances  hwe  were  calculated  to 
sUenee  all  Inaolry.  Hayes,  the  grantee  of 
the  right,  wait  Into  the  immediate  posses- 
slom  and  use  of  tbe  water  granted  and  con- 
tinned  Us  use  until  taken  up  by  Us  grantee, 
plaintiff,  who  contlnoed  Its  use  untU  the 
dlscoreiy,  and  this  discovery  was  brought 
about  the  act  of  the  grantor,  few  Ou  first 
time  during  this  period,  asserting  any  right 
-under  its  literal  constmctlon  M  agreement 
In  this  agreement  the  grantor  was  "to  place 
a  gate  or  w^  In  s^  canal  and  ditch  at  a 
point  near  the  dlTldlng  line  between  said 
lots  6  and  T  (plaintiff's  land)  snfflclent  In 
dimensions  and  by  means  of  which  aald  75 
cubic  Inches  of  water  as  aforesaid  may  be 
diverted  from  said  canal  and  ditch  upon  the 
lands  of  said  party  of  the  second  part."  In 
keeping  this  covenant  defendant  the  Panoche 
Water  Company  must  have  either  placed  a 
gate  of  dimensions  sufficient  to  pass  7S  min- 
er's inches  instead  of  75  cubic  Inches,  or 
have  allowed  its  grantee  to  do  so,  otherwise 
be  and  his  successor  in  Interest  could  not 
have  done  what  it  is  alleged  they  did,  to 
wit,  appropriated  and  used  75  miner's  inches 
of  water.  We  are  clearly  of  the  opinion  that 
the  drcumstancea  were  not  snob  as  to  put 
plaintiff  upon  Inquiry  in  the  sense  implied 
by  tbe  rule  enunciated  in  section  19  of  the 
Civil  Cod& 

[1-7]  The  fftcts  alleged  to  be  lacking  in 
the  complaint  to  make  it  snfflclent  are  thus 
stated:  (a)  That  it  does  not  appear  when 
plaintiff  claims  to  have  acquired  title  to  the 
land  and  water.  Plaintiff  claims  aa  the  aufs 
cessor  in  interest  of  Hayes  and  admits,  what 
may  Justly  he  Inferred  from  the  complaint, 
that  he  acquired  title  after  the  agreement 
was  recorded ;  (b)  that  it  la  not  expressly 
averred  that  there  ever  has  been  75  cubic 
Inches  or  75  mtner's  Inches  of  water  flow- 
ing in  the  canal  from  Panoche  creek.  Plain- 
tiff avers  that,  pursuant  to  said  agreement, 
the  plaintiff  and  his  predecessor  in  title  have 
taken  water  from  said  main  ditch  for  the 


irrigation  of  said  land  tlirough  ft  ditCh  of 
capacity  sufficient  to  carry  7B  miner's  indies 
of  water,  "and  that  said,  water  and  said 
quantity  has  been  diverted  through  and  by 
means  of  said  lateral  ditch  and  used  by 
plaintiff  and  his  predecessor  In  title  during 
the  irrigating  season  in  each  year  since  the 
ezecotion  of  said  contract"  The  contract 
gives  plaintiff  the  right  to  use  the  water 
flowing  through  said  canal  when  it  does  not 
exceed  the  quantity  named  and  the  excess  is 
reserved  to  tbe  Panoche  Water  Company's 
use.  It  would  thus  appear  to  be  no  particu- 
lar concern  of  plaintiff  what  tbe  quantity 
might  be;  (c)  that  plaintiff  had  no  knowl- 
edge or  notice  of  any  mistake  In  the  con- 
tract as  to  the  amount  of  water  to  which  he 
was  entitled  aa  Hayes*  successor.  Plaintiff 
states  that  said  mistake  was  not  discovered 
by  him  or  his  predecessor  until  January  2, 
1910.  The  point  has  already  been  consider- 
ed; <d)  nor  has  he  alleged  that  because  of 
any  mistake  he  has  been  damaged  or  injured. 
It  is  shown  by  the  complaint  that  the  water 
was  Intended  to  be  used  on  the  land  for  If^ 
rlgadng  purposes;  that  to  be  deprived  of 
it  would  work  irreparable  injury.  The  quan- 
tity mentioned  In  the  contract  would  hardly 
be  sufficient  to  flnd  Its  way  through  a  ditch 
during  the  Irrigating  season  and  the  differ- 
ence between  75  cubic  inches  and  75  minor's 
Inches  Is  so  great  as  to  import  damage.  Be- 
sides, if  the  parties  Intended  that  the  con- 
tract should  convey  the  right  to  75  miner's 
Inches  and  by  mistake  only  7S  cubic  inches 
were  conveyed,  the  right  to  reform  the  con- 
tract would  not  necessarily  depend  upon 
showing  actual  injury. 

Our  condusion  Is  that  the  complaint  Is 
sufficient  to  withstand  the  general  demurrers, 
and  that  the  statute  of  limitations  applicable 
does  not  bar  the  actlm. 

The  Judgment  is  reversed,  with  directions 
to  overrule  tbe  demurrers. 

We  concor:  HABT,  J.;  BUBNETT,  J. 


FLOBES  et  aL  v.  8T0NB  et  at  (two  cases). 

(Civ.  1.082.  1.088.) 

(District  Court  of  Appeal.  Third  District  CaU- 
fomia.  Feb.  S,  1918.  Behearing  Denied 
March  6,  1918.    Denied  by  Supreme  Court 

April  5.  191S.) 

1.  CH.VTT1X  MonroAons  Q  ISO*)— Bxohtb  or 

MOBTOAOEB. 

Under  Civ.  Code,  I  2888,  providing  that  a 
lien  or  contract  for  a  lien  transfers  no  title,  a 
chattel  mortgagee  has  merely  a  lien  on  tbe 
mortsaged  property  as  oecnrity  for  tiw  payment 

of  bis  debt 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortsases.  0>nt  Dig.  S  216;  Dee.  Dig.  1  129.*] 

2.  Chattel  Mobtoageh  Q  186*)— BiaBxs  or 

MORTOAOBB— AcTIONa 

Though  a  chattel  mortgagee  may  '"fih'tiilw 
only  one  action  as  provided  in  Code  C3v.  Proo, 
i  726,  for  the  recovery  of  the  debt  sscored,  ho 
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may  attach  the  propert;  (or  an  nnucared  debt 
witiiont  thereby  waiving  hia  mortgage. 

[Bd.  Note^For  other  cases,  see  Chattel 
Un^am  Gut  Dig.  U  220-226;  Dee.  Dig.  | 

S.  Chattel  Mobtoaoks  Q  186*)— ABSiamE— 
Acmona 

An  action  by  an  aa^gnee  of  a  chattel  mort 
gage  against  tha  mortgagor  for  an  nnseenred 
debt,  and  a  levy  of  an  attachment  on  the  mort- 
gage property,  do  not  amount  to  a  waiver  of 
the  lien  of  the  mortgage  nor  deprive  the  as- 
signee of  the  right  to  enforce  payment  of  the 
secured  debt 

[Ed.  Notew— For  other  cases,  see  Chattel 
lgttca«e«,  Gent  Dig.  H  220-226;  Dee.  Dig.  I 

4.  Chattkl  Moetoaqes  249*)— Asbignxe— 
Actio  KB. 

Civ.  Code.  H  2868-2970,  providing  that 
mortgaged  chattels  may  be  taken  under  attach- 
ment, bat  the  officer  must  pay  or  tender  to  the 
mortgagee  the  amount  the  mortsage  debt, 
and.  where  the  property  is  sold,  the  officer  must 
apply  the  proceeds  to  Uie  repayment  of  the  sum 
paid  to  the  mortgagee,  and  the  balance  as  pro- 
ceeds of  sale  under  execution  are  applied,  pro- 
vide an  exclusive  course  for  one  who  would  levy 
an  attachment  on  mortgaged  chattels,  and  a 
levy  may  not  be  legally  made  unless  the  mort- 
gagee's debt  is  paid  or  tendered,  and,  where  the 
property  is  sold,  the  creditor  must  be  reimburs- 
ed for  the  payment  of  the  debt,  bat  a  creditor 
attaching  mortgaged  chattels  may  thereafter 
take  an  assignment  of  the  mortgage  and  the 
MtM  MCored  thereby  and  foreclose  the  mort- 
gage ;  the  attachment  being  abandoned. 

{Ed.  Note.— For  other  cases,  see  Gbattd 
Mortgages,  Cent  Dig.  »  S15,  616.  618,  619; 
Decl^.  I  249.*]  ■ 

&  Chattkl  Mobtoages  (I  239*)  —  Fobeolo- 

SUBB— Teh  deb— S  dfeicie  nct. 

A  tender  by  a  chattel  mortgagor,  made  aft- 
er fOTecIoanre  snlt  is  insufficient  where  he  de- 
clines to  make  any  allowance  tor  the  attorney's 
fee  (wovided  for  in  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages.  Cent  Dig.  S  602;  Dec.  Dig-  S  239.*] 

6w  EXECTTTOBS  AUD  ADiaxiBTRATOBS  ({  224*) 

—  PBEaBnTAnon  of  Claims  ~  Secured 
Claius. 

An  assignee  of  a  chattel  mortgage,  given 
to  secure  notes  executed  by  the  mortgagor, 
since  deceased,  and  a  third  person,  may  under 
Code  Civ.  Proc.  S  1500,  sue  to  foreclose  the 
mortgage,  waiving  the  right  to  a  personal  judg- 
ment against  decedent's  estate,  and  he  need  not 
present  the  claim  to  the  executor  of  decedent. 

[Ed.  Note.— For  other  cases,"  see  Executors 
and  Administrators,  Gent  Dig.  H  668-788; 
Dec.  Dig.  I  224.*] 

Appeals  from  Superior  Conrt,  Sacr&mento 
Ooimt7;  Peter  J.  Shields,  Judge. 

AcUons  by  Angelo  Floras  and  another 
against  E.  F.  Stone,  ladiTidoally,  and  as  ex- 
ecntw  of  Marie  M.  '^Ison,  deceased,  and 
others.  From  a  Judgment  for  plalatiffa  in 
each  .case,  defendants  appeal.  Affirmed. 

HfbwirliigH  denied  ttj  Supreme  Conrt,  131 
Pac.  861,  852. 

Thomas  B.  Lee  per,  of  Sacramento,  for  ap- 
pellants. Hatfield  it  Hatfield,  of  Sacramento, 
for  roqiandentB. 

BURNETT,  J.  Eadi  action  Is  for  the  fore- 
cloaoie  of  a  chattel  mortgage  and  tbe  two 


cases  InvolTo  the  same  facts,  except  as  to  tbe 
amount  of  money  InTolved,  and  that  In  the 
first  cause  B.  F.  Stone  Is  Joined  as  a  de- 
fendant as  executor  of  the  last  will  and  tes- 
tament of  Marie  M.  Wilson,  deceased,  but 
no  claim  la  made  against  said  estate,  and 
all  right  to  any  personal  Judgment  against 
said  estate  is  waived. 

The  cause  of  action  in  the  two  cases  grows 
out  of  the  execution  of  three  votes.  The  two 
inrolred  in  the  first  action  were  executed  by 
defendants  B.  F.  Stone  and  said  Marie  M. 
Wilsoii.  deceased.  To  secure  the  payment  of 
such  notes,  said  Wilson  executed  a  chattd 
mortgage  covolng  a  large  amount  of  house- 
hold furniture  constituting  the  equipment  of 
a  lodging  house  carried  on  by  her.  The  oth- 
er note  was  for  $200,  and  to  secure  It  a  diat- 
tel  mortgage  was  giyen  by  the  said  d^ndant 
Stone  on  certain  lire  stock  therdn  described, 
together  with  any  Interest  In  the  property 
described  in  the  other  mortgage  whkat  might 
be  necessary  for  the  payment  of  the  note 
after  discharging  the  first  obligation.  Ap- 
pellant Stone  admits  the  ezeeatlon  of  all  of 
the  notes,  and  that  default  was  made  In  the 
payment  of  Interest,  as  elalmed  In  the  cmn- 
ploint.  and  that  the  amount  alleged  Is  doe 
and  unpaid. 

A  few  days  prior  to  the  comnmcanent  of 
the  foredosnra  suit,  and  when  neltlwr  of  the 
re^Mmdents  had  any  intonst  whatever  In 
either  eX  the  said  notes  or  mor^iageB,  the 
plaintiff^  here  commenced  an  action  against 
appellant  St(me,  In  the  Justice  court  of  Sac- 
ramento township,  to  recoTer  Ona  sum  of 
$200,  tog^et  with  Interest  and  costs  of  suit. 
ap(m  a  debt  entirely  independent  of  any- 
thing included  In  rtther  of  tbe  mortgages  or 
the  notes  secured  thereby.  Whoi  the  officer 
made  tbe  levy  In  the  attachment  suli  upon  a 
portion  of  tbe  property  covered  by  mortgage, 
for  the  first  time  he  ascertained  that  It  was 
subject  to  said  chattel  mortgage.  Thereaft- 
er plaintiffs  purchased  the  notes  and  mort- 
gages from  the  holder  thereof,  taking  a  for- 
mal assignment  of  them.  After  having  ob- 
tained said  title,  respondents,  as  aforesaid, 
commenced  actions  to  foreclose  the  mortga- 
ges. The  action  thought  in  the  Justice  court 
was  continued  to  Judgment  In  favor  of  plain- 
tiffs, and  an  execution  was  Issued  thereon 
and  levied  upon  the  property,  but  the  proper- 
ty was  not  sold  and  the  attachment  was  re- 
leased ;  a  large  part  of  tbe  property  having 
been  claimed  as  exempt  from  execution. 

The  contention  of  appellant,  in  brief.  Is 
that,  plaintiffs  having  attached  the  property 
subject  to  the  mortgage  and  afterwards  pay- 
ing to  the  mortgagee  the  amount  of  the  mort- 
gage debt  and  obtaining  an  assignment  of 
said  notes  and  mortgages,  they  thereby  waiv- 
ed all  right  to  any  lien  under  the  respective 
mortgages,  and  that  tbey  are  therefore  es- 
topped from  foreclosing  the  same.  This 
claim  is  based  upon  sections  2966  to  2970,  In- 
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dtislTCi,  of  the  CItII  Code,  and  certsta  deci- 
sions of  the  courts,  especially  of  other  Ja- 
rlsdlctionB,  hereafter  to  tK  noticed. 

[1  ]  It  Is  not  disputed  that  In  this  state  the 
mortgagee  does  not  hold  the  title  to  the 
property,  bat  he  merely  has  a  Hen  thereon 
as  security  for  the  payment  of  his  debt.  Sec- 
tion 2888,  Civ.  Code.  This  applies  to  mort> 
gages  of  personal,  as  well  as  of  real,  proper- 
ty. Alferiti  T.  Boigwardt.  120  Gal.  202,  68 
Pac.  460. 

[2]  While  the  mortgagee,  therefore,  can 
maintain  only  one  action  for  the  recovery  of 
the  debt  secured  by  the  mortgage,  as  provided 
In  section  726  of  the  Code  of  Civil  Procedure, 
there  is  nothing  to  preclude  him  from  attach- 
ing  the  property  for  an  unsecured  debt  He 
would  not  thereby  waive  his  mortgage,  as 
there  la  no  inconsistency  in  the  assertion  of 
the  two  claims.  If  the  mortgage  conveyed  the 
title,  the  aituatioD,  of  course,  would  be  differ- 
ent, as  he  would  be  attaching  Us  own  prop* 
erty. 

IS]  The  assignee  of  the  mortgige  would 
sustain  the  same  relation  to  the  case,  and  the 
Institution  of  an  action  and  the  levy  of  an 
attachment  on  the  property  for  an  unsecured 
debt  could  not  of  itself  be  deemed  a  waiver 
of  the  lien  of  his  mortgage,  nor  should  It  de- 
prive him  of  his  right  to  enforce  the  pay- 
ment of  the  secured  debt  If  practicable,  only 
one  action  should  be  brought  and  a  needless 
burden  of  expense  should  not  be  Imposed  up- 
on the  debtor;  but  It  is  not  perceived  how, 
on  principle,  if  the  attachment  suit  Is  in- 
stituted first  it  destroys  the  lien  of  the  mort- 
gage. In  this  instance,  manifestly,  the  at- 
taching creditor  was  not  in  a  position  to  fore- 
dose  at  the  time  the  attaiduuent  was  lasued, 
as  the  asstgnxDent  of  the  mortgage  was  made 
aubtequaitly* 

[4]  It  Is  contended,  however,  that  the  ex- 
clutve  course  of  procedure  is  prescribed  by 
sections  2080  and  2870  of  the  Civil  Code. 
Swtlou  2868  provides  that  mortgaged  person- 
al pxi^ierty  may  be  takoi  under  attatdmient 
or  execntion.  Then  follows  section  2868: 
"BtfOre  the  property  is  so  taken,  the  officer 
must  pay  or  tender  to  the  mortgagee  the 
amount  of  the  mortgage  debt  and  lnta«st,  or 
must  deposit  the  amount  thereof  with  the 
county  cleik  or  treasurw,  payable  to  the  or- 
der of  the  mortgagee*'— and  seetlm  2970: 
"Whoi  the  property  thus  taken  Is  sold  under 
process,  the  oittcer  most  apply  the  proceeds 
of  the  sale  as  follows:  (1)  To  the  repayment 
of  the  sum  paid  to  the  mortgagee,  with  Inter- 
est from  the  date  of  such  payment;  and  (2) 
the  balance.  If  any,  in  like  manner  as  the  pro- 
ceeds of  sales  under  execntton  ate  applied  in 
other  cases."  Two  things  arie  thus  definitely 
prescribed,  one  as  a  condition  precedent  to 
the  levy  of  an  attachment  or  execution,  and 
the  other  directing  the  disposition  of  the 
proceeds  of  a  sale  of  the  property. 

The  levy  cannot  be  l^ally  made  unless  the 
mortgsgee's  debt  Is  paid  or  tendered.  Thlm^ 
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of  course.  Is  for  flie  inotectlon  of  the  mort-. 
gagee.  If  the  ^perty  is  sold,  the  other  pro- 
vision contemplates  the  rdmbursemat  of  the 
creditor  who  has  been  required  to  pay  the 
mortgage  debt  He  is  not  by  said  law  pre- 
cluded from  taking  an  assignment  of  the 
mortgage  and  mortgage  debt  nor  does  the  . 
statute  provide  that  said  assignment  shall 
operate  as  an  extlDguisbment  of  said  debt 
or  mortgage,  nor  does  It  necessarily  imply 
that  the  assignee  waives  his  ri^t  to  fore- 
close bia  mortgage.  It  does  provide  an  ex- 
clusive course  for  one  who  would  levy  an  at- 
tachment or  execution  upon  the  mortgaged 
personal  property  and  in  some  cases,  no 
doubt  the  statute  should  be  so  construed  as 
to  prevent  an  atta^ng  creditor  from  bring- 
ing another  action  to  foreclose  the  mortgage 
which  may  have  been  assigned  to  him.  It 
should  be  given  a  reasonable  construction  and 
so  as  to  work  Justice  rather  than  Injustice. 

According  to  appellant's  view  of  the  law, 
if  the  creditor  should  levy  an  attachment  up- 
on property,  after  paying  off  a  mortgage  debt 
and  taking  an  assignment  thereof,  and  the 
property  before  sale  should  be  succeasfnlly 
claimed  as  exempt  from  execution,  not  only 
Is  he  thereto  thwarted  In  the  assertion  of  his 
original  demand,  but  he  has  no  redress  for 
the  money  he  has  paid  for  the  mortgage  debt 
Similarly,  no  matter  what  his  good  faith,  the 
result  might  follow  If  the  attsdiment  should 
be  dissolved. 

In  the  present  cas^  It  Is  well  to  obsore , 
that  the  attachment  suit  was  abandoned  and 
the  foreclosure  of  the  mortgages  nndwtsken, 
apparently  for  the  reason  that  a  part  at 
least  (how  much  does  not  aniear),  of  ttie 
property  was  dalmed  as  exempt  tnm  necup 
tioD.  Nothing  lll^al  or  Inequitable  Is  appar- 
ent In  the  conduct  of  respond«Qts  In  the 
premises. 

In  Cantoibrook  t.  Weddnloi,  7  GaL  Ap^ 
406,  84  Pac  S72,  cited  by  appellant,  the 
mortgage  had  beai  released  and  canceled  and 
the  action  was  tax  the  restoration  ot  the 
mortgage  and  foredosure  and  fbr  suhroia- 
tion  of  the  attaching  creditor  to  the  rights  of 
the  mortgagee.  It  was  held  that  no  equltaUe 
facts  were  shown  to  jnstli^  the  action,  and 
that  it  did  not  appear  that  the  l^al  r«nedy 
was  Inadequate  or  lnoperatlv&  The  opres* 
siMis  found  In  the  <qilnlon,  must,  of  course, 
be  Tiewed  In  the  light  of  the  peculiar  facts 
ot  the  case. 

The  following  cases,  however,  are  dted  Iqr 
appellant  that  favor  Ma  contention :  In 
Baumgamter  T.  ToUmer,  0  Idaho,  340,  49 
Pac  729.  the  Supreme  Court  of  Idaho  held 
that:  "When  a  creditor  seeks  to  subject  the 
pmperty  of  his  debtor  to  the  payment  of  his 
<daim,  upon  which  property  there  exists  a 
chattel  mortgage,  and  the  creditor,  to  avail 
himself  of  the  remedy  provided  by  section 
3389,  Rev.  St,  pays  to  the  mort^gee  the 
amount  of  such  mortgage,  such  payment  by 
,  the  creditor  discharges  the  mortgage  snd  the 
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lien  thereonder  and  the  creditor  cannot  there* 
after  enforce  the  mortgage  lien."  The  said 
section  3389,  It  may  be  stated,  is  similar  to 
the  proTlsioDS  of  our  statute  hereinbefore 
quoted.  The  same  view  was  entertained  by 
the  Supreme  Court  of  Oklahoma  In  the  case 
of  Dix  T.  Smith.  9  Okl.  124.  60  Paa  805,  GO 
I*  IB.  A.  714,  wherein  It  is  declared  that: 
"Where  a  creditor  brings  suit  against  his 
debtor  and  sues  out  a  writ  of  attachment, 
but  before  levying  the  same  learns  that  the 
debtor's  property  Is  covered  by  a  chatty 
mortgage,  and,  upon  recetvhig  such  informa- 
tion, buys  the  chattel  mortgage  d^t  and  has 
the  mortgage  assigned  to  himself,  and  there- 
after causes  said  proi>erty  to  be  seized  under 
such  attachment,  he  thereby  waives  bis  lien 
under  the  chattel  mortgage;  and  In  case  the 
attachment  Is  discharged  either  by  the  court 
on  the  trial  or  by  appealing  from  the  Judg- 
ment of  the  trial  court  and  executing  an  ap- 
peal bond,  the  creditor  cannot  maintain  an 
action  in  replevin  to  secure  the  possession 
of  the  mort^ged  property,  so  that  he  may 
foreclose  his  mortgage  for  the  reason  that 
the  mortgage  lien  is  waived  by  the  attach- 
ment of  the  property  covered  thereby."  A 
similar  doctrine  is  announced  in  Evans  v. 
Warren,  122  Mass.  303.  The  courts  of  sever- 
al otlier  Jurlsdictionfl,  however,  iiave  taken 
an  entirely  different  view  of  the  question. 
Some  of  them  are  dted  in  Byram  v.  Stout, 
127  Ind.  195,  26  N.  E.  687,  wherein  the  Su- 
preme Court  of  Indiana  says  that  the  author- 
ities holding  that  there  is  a  waiver  of  the 
mortgage  lien  "depend  upon  a  mere  legal 
tectmlcality,  and  not  upon  any  principle  in 
equity,"  and,  in  the  opinion,  attention  is 
called  to  the  fact  that  the  leading  case  of 
Evans  V.  Warren,  122  Mass.  303,  Is  based 
upon  the  ground  that  In  that  state  tlie  mort- 
gagor's equity  of  redemption  Is  not  subject  to 
attachment,  and  for  that  reason  It  was  held 
that  the  liens  created  by  the  attachment  and 
the  mortgage,  respectively,  cannot  coexist 

The  subject  Is  extensively  reviewed  In  the 
note  to  Dlx  V.  Smith,  reported  in  60  Ta  R. 
A.  714,  wherein  the  author  says  that  the  de- 
cision In  the  Dlx  Case,  "while  the  logical  re- 
sult of  the  view  taken  of  the  nature  and  ef- 
fect of  a  chattel  mortgage,  and  of  the  con- 
struction placed  upon  the  statute  governing 
attactimentB,  rests  upon  strictly  technical 
grounds.  To  render  applicable  the  theory  of 
tile*  case  that  the  lien  of  a  cliattel  mortgage 
and  the  lieu  of  an  attachment  are  Inconsist- 
ent and  cannot  coexist,  since  the  first  im- 
ports legal  title  In  the  mortgagee  and  the 
second  legal  title  in  the  mortgagor,  not  only 
the  common-law  doctrine  that  a  chattel  mort- 
gage operates  to  transfer  the  legal  title  to 
the  mortgage^  but  also  the  common-law  rule 
that  a  mere  equitable  right,  such  as  the 
equity  of  redemption  remainlni;  In  the  mort- 
gagor, is  not  subject  to  levy,  must  have  been 
left  undisturbed.  boUi  by  statute  and  Judi- 
cial decision." 


The  most  recent  decision,  jvobably,  on  the 
subject  is  Stein  t.  McAuley,  147  Iowa,  630, 
125  N.  W.  336,  27  L.  R.  A.  (N.  S.)  692,  140 
Am.  St  Bep.  332,  wherein  the  Supreme  Court 
of  Iowa  repudiates  the  doctrine  of  the  Dix 
Case  and  declares  that:  "E>ven  In  those 
states  which  adhere  to  the  doctrine  of  waiv- 
er. It  is  generally  held  that  if  the  title  be 
in  the  mortgagor,  and  there  be  an  equity  of 
redemption  subject  to  levy,  there  is  no  incon- 
sistency between  the  two  liens,  and  that  an 
attachment  of  the  property  does  not  amount 
to  a  waiver  of  the  mortgage  lien."  We  agree 
with  the  latter  decisions. 

[B]  The  tender  of  appellant  was  not  made 
until  after  suit  for  a  foreclosure  was  brought 
and  it  was  insufficient  for  the  reason  that 
he  declined  to  make  any  allowance  for  the 
attorney  fee  provided  in  said  mortgage^ 

[I]  It  was  not  necessary  to  present  the 
claim  to  the  executor  of  the  estate  of  said 
Marie  Wilson,  deceased,  as  respondents 
brought  themselves  within  the  exception  pro- 
vided in  secUon  1500  of  the  Code  of  Civil 
Procedure. 

The  Judgment  In  each  case  la  afilrmed. 

We  concur:  CHIPMAN,  P.  J.;  HART,  J 


FLORES  et  aL  V.  STONE  et  aL   (Sac.  2,007.) 

(Supreme  Court  of  California.    April  5,  1913.) 

Appbai.  akd  Ebbob  (f  832*)— Rehkabino— 
Grounds. 

The  Supreme  Court  will  not  grant  a  re- 
hearing to  consider  points  not  presented  in  the 
briefs  or  Burgumenta  on  which  the  case  was  aul>- 

mitted  for  declBion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3215-3228;  Dec.  Dig.  | 
832.*] 

In  Bank.  Appeal  from  Superior  Court, 
Sacramento  County;  Peter  J.  Shields,  Judge. 

Action  by  Angelo  Flores  and  another 
against  E.  F.  Stone  and  others.  From  a 
Judgment  for  plaintiff^  defendants  ai^ieal. 
Affirmed  (131  Pac.  848),  and  rehearing  de- 
nied. 

Thonuks  B.  Leeper,  of  Sacramento,  f6r  aih 
p^lants.  Hatfield  &  Hatfield,  of  Sacramok- 
to,  for  respondents. 

PER  CURIAM.  In  this  case  a  rehearing 
In  the  Supreme  Court  Is  asked  on  several 
grounds,  some  of  which  are  not  mentioned  in 
the  briefs,  but  are  first  raised  In  the  petition 
to  the  IMstrict  Court  of  Appeal  for  a  rehear- 
ing In  that  court  It  Is  our  settled  rule  not 
to  grant  a  rehearing  to  consider  points  not 
presented  in  the  briefs  or  arguments  upon 
which  the  case  was  submitted  for  decision. 
Payne  v.  Treadwell,  16  Cal.  247;  Kellogg 
V.  Cochran,  87  Cal.  200,  26  Pac.  677.  12  L. 
R.  A.  104;  San  Francisco  v.  Pacific  Bank, 
89  Cal.  25,  26  Pac  615,  835;  Wilcox  v.  Lnco, 
lis  Gal.  643,  45  Pac.  676.  50  Pac.  758,  46  U 
R.  A.  579,  62  Am.  St  Rep.  306. 

The  petition  for  rehearing  is  denied. 
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FLORES  et  aL  T.  STONE  «t  aL  (Sac.  2,008.) 
(Supreme  Court  of  GaUlornia.  April  S,  1913.) 
Appbjx  avd  Sbiob  a  832*)-^HEABina— 

6B0UHD& 

The  Supreme  Court  will  not  grant  a  re- 
heariog  to  Consider  points  not  presented  In  the 
briefs  or  arguments  on  which  the  case  was  sub- 
mitted for  decision. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Diff.  ||  8216-^28;  Dee.  Dig.  1 
882.*! 

In  Bank.  Appeal  from  Superior  Court. 
Sacramento  County ;  Peter  J.  Shields,  Judge. 

Action  by  Angelo  Florea  and  another 
against  E.  F.  Stone,  Individually,  and  aa 
executor  of  Marie  M.  Wilson,  deceased,  and 
others.  From  a  judgment  for  plaintiffls,  de- 
fendants appeaL  Affirmed  (181  Paa  S48), 
and  rehearing  denied. 

Thomas  B.  Le^r,  of  Sacramento,  for  ap- 
pellants. Hatfield  &  Hatfield,  (Ht  Sacramen- 
to, for  respondents. 

PEIR  CUBIAM.  In  this  case  a  rehearing 
In  the  Smueme  Court  Is  asked  on  several 
iTonnds,  some  of  which  are  not  mentioned 
In  the  briefs,  bnt  ate  first  raised  In  the  pe- 
tition to  the  District  Conrt  of  Appeal  for  a 
rehnrlng  In  that  conrt  It  is  oar  settled 
role  not  to  grant  a  rehearinc  to  conaldw 
points  not  presented  in  the  turiefs  or  argu- 
ments npon  which  the  case  was  submitted 
for  decision.  Payne  v.  Treadwell,  16  CaL 
247;  Kellogg  T.  Cochran,  87  Cal.  200,  26  Pac. 
677.  12  Ii.  B.  A.  101;  San  Francisco  t.  Pa- 
dflc  Banlc,  89  OaL  25.  26  Pac.  61li,  830:  Wil- 
cox T.  Lnco.  lis  Oal.  648,  45  Paa  676.  50 
Paa  758.  46  U  B.  A.  579^  02  Am.  St  B^ 
806. 

The  petition  for  rehearing  Is  denied. 


In  re  COBURN.   (S.  F.  6,169.) 
(Supreme  Court  of  California.   March  24, 1913. 
Behearing  Doiied. April  23,  1913.) 

1.  Appeal  and  Ebbob  (S  1097*)— Law  or  the 
Cass— Opinion  bt  Sinqle  Jubtick. 

Since  under  the  direct  provisions  of  Const 
art  6,  8  4,  the  concurrence  of  all  three  justices 
Is  necessary  to  a  judgment  by  a  District  Court 
of  Appeal,  a  question,  from  the  decision  of 
which  two  of  the  justices  withheld  their  assent, 
was  not  decided  by  the  judgment  though  the 
other  justice  expressed  an  opinion  thereon. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4358-^368.  4427;  Dec  Dig. 
i  1097.*J 

2.  Appeal  and  Ebbob  ({  1097*)~Law  or  the 
Case— Opimon  or  Siholb  Justice. 

Where  two  of  the  justices  of  the  District 
Court  of  Appeal,  while  concurring  In  reversal 
for  error  in  ruling  OD  evidence,  expressly  with- 
held assent  from  an  opinion  of  the  presiding 
justice  that  a  finding  of  mental  incompetency 
was  not  sustained  by  the  evidence  so  as  to  au- 
thorize the  appointment  of  a  guardian,  the  pre- 
siding jnstice's  statements  In  his  opinion  as  to 
the  principles  governing  the  appointment  of 
guaroians  for  Incompetents,  being  merely  part 
of  bis  argument  on  the  qnestion  of  the  suffi- 
ciency of  the  evidence,  was  not  a  part  of  the 


ded^n,  ao  as  to  be  tiie  law  of  the  ease  on  a 

subssQuent  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  4358-&68,  4427;  Dec 
Dig.  I  1097.*] 

8.  IiTSAiTE  Pebsohs  ({  88*)— AppoinTUENT  or 
ODABDIAK— ALUOATIOns  ov  PBoor— Mer- 
TAL  InOOHPBTENOT  — ''iNCOKPeTENT,  UEN- 
TALLT  TnCOHPETEHT,  AnO  XnCAPABLE." 

Code  Civ.  Proc  1 1763,  provides  that  when 
it  is  represented  to  the  superior  court  that  any 

Krson  Is  insane,  or  from  any  cause  mentally 
»mpetent  to  manage  his  property,  it  must 
cause  notice  to  be  given  to  the  supposed  In- 
competent  of  the  time  and  place  of  hearing, 
and  such  person,  if  able  to  attend,  must  be 
produced  at  the  hearing.  Section  1764  pro- 
vides that,  If  it  appear  Oiat  such  person  Is  in- 
capable of  taking  care  of  hbnself  and  managing 
his  property,  the  court  must  appoint  a  guard- 
ian of  Ilia  nprson  and  estate.  Section  1787, 
added  In  1891,  prorlfles  that  "the  phrases  'in- 
competent,' 'mentally  Incompetent'  and  'incapa* 
ble*  shall  mean  tua  person  who,  by  reason  of 
old  age,  weakness  of  mind,  or  any  other  cause, 
is  unable,  unassisted,  to  properly  manage  and 
care  .for  htmself  or  his  property.  Held,  that  a 
petition  for  the  appointment  of  a  guardian, 
which  alleEed  that  the  alleged  Incompetent  was 
"mentally  incompetent  to  manage  his  property,** 
was  sufficient  to  authorize  the  appointment  un- 
der sections  1768  and  176^  irrespective  of  sec- 
tton  1767. 

[Ed.  Note.— For  other  cases,  see  Inaane  Per- 
sona, Cent  .Dig.  H  44-M,  48,  50,  61.  68;  Dec: 
Dig.  f  33.» 

For  other  definitions,  see  Words  and  Phiasea^ 

voL  4,  p.  3507.] 

4.  Appeal  ard  Sbbob  ({  lOM*)  —  HAEifTjss 
Ebbob. 

No  prejudice  could  have  resulted  from  the 
refusal  to  entertain  a  demurrer  to  a  petition 
which  was  not  demurrable. 

[Ed.  Note.— For  other  cases,  sea  Appeal  and 
Envr,^  Cent  Dig.  ||  4089-4105;  Dec.  Dig.  1 

5.  ConmnrnoirAi,  Lav  (|  68*)— DiTtsion  op 

PoWBBa— EXBBCISK  OP  JTTDICIAL  POWEB. 

Statutes  defining  terms  in  existing  statutes 
are  npheld  except  as  to  past  transactions,  aa 
an  exercise  of  legislative  power  to  enact  a  law 
for  the  future,  and,  when  ao  construed,  are  not 
uncoastituttonal  as  a  legislative  exercise  of  ju- 
dicial power. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  |  61;  Dec  IHg.  |  63.*] 

6.  Statutes  (I  107*)— Subjects. 

St  1891.  p.  68  (Code  Civ.  Proc  |  17«7». 
entitied  "An  act  to  another  section  to  fhe 
Code  of  Civil  Procedure  •  ♦  •  relating  to 
incompetent  persons,"  which  provides  that  the 
phrase  "incompetent,  mentally  incompetent,  and 
incapable,"  as  used  in  the  chapter,  should  be 
construed  to  mean  any  person  who,  by  reason 
of  old  age,  weakness  of  mind,  etc.,  was  unable, 
unassisted,  to  properly  manage  himself  or  ^is 
property,  does  not  violate  Const,  art  4,  i  24, 
requiring  every  act  to  embrace  but  one  subject 
[Ed.  Note.— For  other  cases,  see  StatnteSf 
Cent  Dig.  S|  121-134;  Dec  Dig.  f  107.*] 

7.  SxATtJTEB  (S  111*)— Titles  Ann  Scbjeoes. 

St  1891,  p.  68,  does  not  contravene  the 
constitutional  requirement  that  the  suhjeet  oi 
an  act  shall  be  expmsed  in  Its  title. 

[Ed.  Note.— For  otiier  cases,  see  Btatntear 
Gent  Dig.  1 140;  Dec  Dig.  |  111*] 

8.  Statutes  (1  141*)— AMBnoicBNT— Akend- 

HBKT  BT  IlCPUQATIOH  —  NEOESSITT  OP  Bs- 

bnactmbnt. 

Const  art  4,  i  24,  prohibiting  an  amend- 
ment by  reference  to  the  titie  of  the  statute. 
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without  re-«iitctinK  ud  pabliiUnt  at  lengtb 
the  amended  section,  does  not  apply  to  amend- 
meat  br  impUcation.  such  as  St.  1801,  p.  68, 
and  Code  Civ.  Proc  1 1767,  defininc  the  phrase 
"incompetent,"  etc.,  as  used  in  the  chapter, 
which  relates  to  the  appointment  of  faardians 
for  incompetents. 

[Ed.  Note.— For  other  cases,  see  Statntes. 
Cent.  Dig.  If  4S.  198.  209;  Dec  Dig.  |  141.*] 

9.  STATTJTBS  (I  200*)  —  CONBIBUOnOH  — Uif- 
OBAinCATIOAI.  STATDTU. 

Grmnimatical  defect*  In  a  statute  wiD  not 

Impair  its  validly,  if  tt  may  be  interpreted. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  f  278;  Dec.  Dig.  S  200.*] 

10.  Insane  Pebewhs  (|  80*>— Guabdian8hip 
— AppoiRTiaNT— SuinciENCT  OT  Petition. 

Code  Otr.  Proc.  I  1768,  proves  that  if 
it  is  represented  to  tite  superior  conrt  that  any 
person  is,  from  any  cause,  "mentally  incompe- 
tent to  manage  bis  property,"  It  must  cause 
notice  to  be  giren  to  bim,  etc.  Section  1767 
(St  1891,  p.  68)  provides  that  the  phrase 
*'mentmllj  Inecnpetent,*'  as  nsed  in  that  chapter, 
■hall  mean  any  person,  thoagb  not  insane,  who 
by  reason  of  old  age,  weakness  of  mind,  or  from 
any  other  cause,  is  onable,  nnaaslBted,  to  prop- 
er&  manage  and  Mre  for  himself  or  Ids  prop- 
erty, fleid,  that  the  inability  defined  by  sec- 
tion 1767  means  a  mental  rather  than  a  physi- 
cal inability,  however  It  may  have  been  pro> 
duced. 

[Ed.  Nota^Vor  other  cases,  aae  Insane  Per- 
sons. Cent  Dif.  U  48»  45t  61;  Dec.  Dlr  I 

sa*] 

11.  Appeal  ahd  BBbob  (|  1010*)— rxiriHi,5oa 

— C0HC!Z.aaiVBNE88. 

A  trial  court's  findings  upon  disputed  is- 
sues of  fact  wHl  not  be  disturbed,  unless  whol- 
ly lackinK  the  support  of  substantial  evidence, 
which  rule  is  applicable  to  findings  in  proceed- 
ings to  appoint  a  guardian  tor  one  mentally  in- 
competent. 

[Ed.  Note^For  other  cades,  see  Appeal  and 
Brror.  Cent  Dig-  H  897ft-3^  4^;  Dee 
Dig.  flittO;*] 

12.  iNaANB  PEBwm  (I  2*)— AnoinnoEHT  of 

OUABDIAN— FBOOBBDXnaS— SumCIBNOT  OF 

Btzdence. 

Bridence,  in  proceedings  for  the  appoint- 
ment of  a  guardian  for  one  claimed  to  be  men- 
tally incompetent,  held  to  sustain  a  finding  that 
the  alleged  incompetent,  because  of  old  age  and 
mental  weakness,  was  unable,  unassisted,  to 
properly  manage  himself  and  property. 

[Ed.  Note.— Fot  other  cases,  see  Insane  Per- 
sons, Gent.  Dig.  U  4-10;  Dec.  Dig.  |  2.*] 

18.  iRSAin  Pebsons  (f  80*)— Awoihthbnt 

or  CUABDXAN— NaTUBB  OF  INCOMFBTENCT. 

Code  Civ.  Proc  S  1763,  provides  that,  when 
ahy  person  is  from  any  cause  "mentally  incom- 

{tetent  to  manage  his  proper^,"  no^se  of  hear- 
Dg  for  the  appointment  of  a  guardian  shall  be 
given.  Section  1764  authorises  an  appoint- 
ment if  it  appears  that  the  person  is  "incapable 
of  taking  care  of  himself  and  of  managing  his 
property."  Held,  that  it  is  not  necessary,  in 
order  to  appoint  a  guardian  for  one  aUeged  to 
be  mentally  incompetent,  to  show  that  he  is 
also  unable  to  penorm  the  acts  necessary  to 
the  bodily  care  of  his  person. 

[Ed.  Note— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  H  48, 46,  61;  Dec.  Dig.  f  80.*] 

14.  WmraasES  (1  288V6*)— Pbivxleqe  — At- 

POIKTHENT  OT  ODABDIAIT—BXAIII NATION  OF 

Inooupetent. 

In  view  of  Code  Civ.  Proc.  |  1763,  requir- 
ing that  a  person  alleged  to  be  incompetent 
must  be  "produced  at  toe  bearing"  for  the  ap- 
pointment of  a  guardian,  the  alleged  incompe- 
tent may  be  called  as  a  witness,  as  against  the 


objection  that  one  cannot  be  compelled  to 'be  a 
witness  against  himself,  whkh  only  applies  to 

a  criminal  proceeding. 

{Ed.  Note.— For  other  cases, -see  Witnesses, 
Cent.  Dig.  S  1011;  Dec.  Dig.  {  283^.*] 

15.  Witnesses  (i  294*)  —  PsxTiuEaB— An- 
swKBS  Tending  to  Injdxb. 

That  evidence  given  might  be  detrimental 
to  witness'  interest  in  another  pending  litiga- 
tion Is  not  ground  for  the  refusal  of  a  party 
to  testily  in  a  special  proceeding. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  ms.  H  1016-1017;  Dec  IMg.  {  2B4.*] 

16.  Etidenob  (I  498H*)— Opinion  Evidence 

—Sanity. 

The  trial  court  has  a  wide  discretion  in  de- 
termining whether  a  nonexpert  witness  testify- 
ing to  another's  sanity  is  an  *intlmate  acquain- 
tance," as  required  by  Code  CAt.  Proc.  f  1870^ 
snbd.  10. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  2290,  2201;  Dec.  Dig.  S  408i^.*] 

17.  Witnesses  (|  372*)  — Intebest- Cross- 
Examination—Appointuent  of  Ooabdian. 

It  was  proper,  in  proceedings  for  the  ap- 
pointment of  a  guardian  for  an  alleged  incom- 
petent, to  ask  petitioner  on  cross-examination 
how  much  money  he  had  spent  aa  the  proceed- 
ing. 

[Ed.  Note.— For  otber  cases,  see  Witnesses, 
Cent  Dig.  H  1102-1189;  Dec.  Dig.  i  372.*] 

18.  Appeal  and  Ebrob  {j  1057*)— Habmless 

EBROB— EXCI/UBION  OF  EVIDENCE. 

Error  in  excluding  evidence  was  harmless 
where  such  fact  was  admitted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Enm;^  Ctent  Dig.  tt  4194-4199, 420S ;  ISee.  Dig. 

Id.  Insane  Posobb  (|  84*)— Appoihthent 
or  Odabdzah  —  Qualifications  of  Ooabo- 

lAN. 

The  court  may  select  a  proper  person  to 
act  as  guardian  of  an  insane  or  mentally  in- 
competent person,  whether  he  is  a  stranger  to 
the  Incompetent  or  not;  it  not  being  necessar} 
to  appoint  the  incompetent's  wife. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons. Cent  Dig.  %  40;  Dec  Dig.  {  34.*] 

20.  Tbiai.  ({  66*)— Beception  of  Etidbnob— 

Bbopenino  Case. 

An  application  to  reopen  the  case  for  the 
introduction  of  further  evidence  was  addressed 
to  the  court's  discretion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8  156;  Dec  Dig.  |  66.*] 

21.  JUBT    (I  2t^)— RlOBT  TO  JtTBT  TSXAli— 

Demand. 

The  constitutional  provision  securing  the 
right  to  a  <jur7  trial  only  applies  where  the 
right  existed  at  common  law,  which  induded 
only  criminal  cases  and  actions  at  law  as  dis- 
tinguished from  cases  in  equity  or  special  pro- 
ceedings, so  that  there  is  no  constitutional 
right  to  a  jury  trial  in  a  proceeding  to  appoint 
a  guardian  for  one  mentally  Incompetent;  a 
demand  therefor  beins  necessary  by  the  direct 
provisions  of  Code  Civ.  Proc  I  1717,  if  the 
proceeding  he  a  matter  in  probate,  and  Uie 
question  being  in  the  court's  discretion,  if  It 
be  of  an  equitable  nature. 

{Ed.  Note. — For  other  cases,  see  Jury,  Oent 
Dig.  SI  164-173;  Dec  Dig.  8  25.*] 

Department  1.  Appeal  from  Superior 
Court,  San  Mateo  County;  M.  T.  DooUng, 
Judge. 

In  the  matter  of  the  guardianship  of  Loren 
Oobum,  an  incompetent  person.  Prom  a 
judgment  appointing  M.  J.  Hynes  as  guard- 
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ian,  on  iwtltion  of  Azro  A.  Coburn.  and  an 
order  denying  a  motion  for  new  trial,  Loren 
Coburn  ai^eals.  Affirm ed. 

See,  also,  161*  Cal.  685, 120  Pac.  26. 

Bebearlng  denied;  Beatty,  0.  J.,  dissent- 
ing. 

A.  J.  Treat,  of  San  Francisco,  and  A. 
Klncaid,  of  Redwood  City,  for  appellant. 
Ross  &  Ross,  of  San  Mateo,  and  Salllvan  & 
Sullivan  and  Theo.  J.  Roche,  all  of  San 
Francisco,  for  re^ndoit  Gnlllnan  ft  Hlck- 
ey,  of  San  Francisco,  for  Hynea 

S£X>SS,  J.  Tbe  saperior  court  of  the  conn- 
t7  of  San  Mateo  bavliig  entered  a  Judgment 
or  order  appointing  BI.  X  Hynes  guardian  of 
tbe  person  and  estate  of  Loren  Oobum  on  the 
ground  of  incompetency*  the  allied  Incom- 
petent appeals  from  tbe  Judgment  and  from 
an  order  denying  his  motion  for  a  new  trial. 
Tbe  proceeding  was  Instituted  In  February, 
1808,  wh^  Aaro  A.  Coburn,  nephew  of  Ijsmn, 
filed  a  petition  aTerrlng  tbe  Incompetency  of 
his  iuu*le  and  praying  for  the  appointment  of 
a  guardian.  Upon  a  trial,  the  court  found 
In  favor  of  tbe  aUegations  of  tbe  petition, 
and  appointed  Carl  Coburn,  the  adopted  son 
of  a  brotbo*  of  Lorai  Coburn,  guardian  of 
the  tetter's  person  and  estate.  An  anwal 
l^osecuted  by  tbe  aHeged  Incon^^etent  result- 
ed In  a  rerersal  by  the  District  Court  of  Ap- 
peal for  the  First  AH>ellate  District  of  tbe 
order  appointing  a  guardian.  In  re  Oobum, 
11  CaL  Avi9-  621,  105  Pa&  92*.  The  present 
appeals  are  based  upon  the  result  of  a  second 
trial  of  the  same  issues. 

[1]  Before  inroceedlng  to  a  discussion  of 
other  Questions,  It  may  be  well  to  dispose  of 
the  appellant's  contention  that  certain  views 
expressed  by  Cooper,  P.  J.,  in  his  opinion 
filed  on  the  first  appeal,  are  to  be  given  bind- 
ing force  as  the  "law  of  tbe  case^  in  tbe 
consideration  of  the  appeals  now  before  us. 
It  appears,  from  the  report  of  the  forma 
decision,  that  tbe  presiding  Justice  declared 
his  belief  that  the  evidence  was  not  sufficient 
to  Bopport  tbe  finding  that  Loren  Oobum  was 
incompetent  Tb»  oplidon  stated,  as  an  addi- 
tional ground  for  reversal,  that  tbe  coart  be- 
low bad  erred  In  admitting  certain  testimony 
over  the  objection  of  the  appellant  The 
assodate  Justices  <Hall-  and  Kerrigan)  con- 
curred In  tbe  Judgment  They  expressly 
withbtild  their  assent  to  the  posltl<m  that  tbe 
finding  of  Incomprtmcy  was  not  sopported, 
but  agreed  that  error  bad  been  cmnmltted 
in  the  admission  of  the  testim<my  above  re- 
ferred to.  Since  the  concurrence  of  all  three 
Justices  is  necessary  to  the  pronouncement 
of  a  Judgment  by  a  District  Court  of  Appeal 
(Const  art  6,  |  4),  it  Is  dear  that  the  only 
matter  decided  by  the  court  was  that  tbe 
aforesaid  rulings  on  the  admission  of  testi- 
mony were  erroneous.  Whateva  Mr.  Justice 
Cooper  may  have  said  regarding  tbe  suffi- 
ciency of  the  evidence  as  a  whole,  or  of  any 
part  of  It^  to  establlab  the  incompetency  of 


the  aKiellant,  was  but  the  expression  of  his 
Individual  opinion,  and  could  bind  neither 
the  court  below  upon  a  second  trial,  nor  an 
appellate  court  upon  a  second  appeal. 

[2]  Nor  can  any  further  effect  be  given  to 
the  views  of  the  learned  Justice  regarding 
the  general  principles  of  law  governing  the 
appolntm^t  of  guardians  for  Incompetent 
persons.  The  statement  of  these  views  was 
introductory  to,  or,  rather,  a  part  of,  his  ar- 
gument designed  to  show  the  Insufficiency  of 
the  evidence.  His  associates  having  express- 
ly declined  to  assent  to  the  conclusion  that 
the  evidence  was  Insufficient,  they  cannot  be 
deemed  to  have  concurred  In  any  step  of  the 
reasoning  by  which  that  conclusion  was 
reached.  In  wliat  we  have  just  said  we  are 
not  to  be  understood  as  casting  doubt  upon 
the  correctness  of  the  legal  proi>osltlons  ad- 
vanced by  MrJ  Justice  Cooper  In  this  connec- 
tion. Our  purpose  Is  simply  to  point  out 
that,  whether  they  be  sound  or  not  they  are 
not  now  binding  upon  as  as  tbe  law  of  the 
case.  See  Daggett  v.  Southwest  Packing  Co., 
155  Gal.  762,  lOS  Pac  20ft:  Turner  t.  FldeUty 
Loan  Concern,  2  CoL  Appu  12!^  141,  88  Pac. 
62,m 

Tbe  allegations  of  the  petition,  as  amoid- 
ed,  were  as  follows:  "That  said  Loren  Co- 
bum  is  unable,  unassisted,  to  iwoperly  man- 
age and  take  care  of  his  said  property,  and 
by  reason  thereof  is  likely  to  be  deceived  and 
imposed  upon  by  artful  or  designing  persons, 
and  Is  mentally  Incompetent  to  manage  his 
sflild  estate.  That  he  Is  mentally  Incompetent 
to  manage  bis  property;  and  that  he  is,  by 
reason  of  old  age  and  physical  disability  and 
weakness  of  mind,  unable  to  take  care  of 
himself  and  manage  bis  property."  Tba 
court  found  that  aft  of  the  auctions  of  the 
petition,  and  the  amendment  thereto,  are 
true.  It  further  found  that  at  the  time  of 
tbe  filing  of  tbe  original  petition  "Loren 
Cobnm  was,  for  a  long  time  prior  thereto 
bad  been,  ever  since  has  been,  and  still  is 
by  reason  of  old  age  and  weakness  of  mind, 
unable,  unassisted,  to  properly  manage  and 
take  aire  of  hlmaaif  and  bis  property,  and 
by  reason  thereof  likely  to  be  decdved  and 
Imposed  nptm  by  artful  and  designing  per- 
sons"; and  tbat  at  all  the  times  stated, 
said  Loren  Coburn  was  and  is  "incapable  of 
taking  cave  of  blmself  and  managing  his 
property." 

[t]  llie  statutory  provisions  govwidng  tbe 
aKMlntmoit  of  guardians  of  Ineompetoit 
I>ersons  are  found  in  artide  2  of  chapter  14 
<tf  part  8  of  tbe  Code  of  Civil  Procedure 
Section  1768,  the  first  section  of  this  aitlde, 
provides  that  "when  it  Is  represented  to  the 
superior  court,  or  a  Judge  thereof,  tbat  any 
person  Is  Insane,  or  from  any  cause  mentally 
incompetent  to  manage  bis  pniperty,  sudi 
court  or  Judge  must  cause  a  notlcs  to  be 
given  to  tbe  supposed  insane  or  incompotoit 
person  at  tbe  time  and  idaoe  at  hearing  ttke 
case,  not  lees  than  five  days  before  the  time  so 
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appointed,  and  sadi  penoa,  If  aUe  to  attend, 
must  be  prodnced  at  the  bearing.  *  •  •  " 
Section  1764  reads:  "If,  after  a  faU  bearing 
and  examination  upon  such  petition.  It  ap- 
pear to  the  court  that  the  person  In  qnestlon 
la  IncapaUe  of  taking  can  of  himself  and 
managing  his  property,  each  court  must  ap- 
point a  gnardlan  of  hla  person  and  estate, 
with  the  po^rera  and  dqtiea  In  Oils  diapter 
spedfled."  Both  «C  these  secttons.  In  snb- 
fltantlaUy  the  same  form  whl<A  tber  now 
present,  were  parts  of  the  Code  as  orlglnaUy 
adopted.  In  1891  the  Legislatore  added  sec- 
tion 17OT,  whlcb  declares  that  "the  lArases 
Incompetoit,*  'mentally  Incomp^oitt'  and 
Incapable,'  as  used  In  this  chapter,  shall  be 
construed  to  mean  any  pmon,  who,  though 
not  iiwan^  Is,  by  reason  of  old  age,  disease, 
makneaa  of  mind,  or  from  any  other  cause, 
unable,  unassisted,  to  properly  manage  and 
take  care  ot  himself  or  lUs  pnverty,  and  by 
reason  th^wif,  would  be  llk^  to  be  deceived 
<a  Imposed  upon  by  artful  or  designing  per- 
sons." The  appellant  contends  that  the  act 
adding  section  1797  to  the  Code  is,  in  various 
respects,  in  conflict  with  the  Constitution  and 
therefore  void.  For  the  purpose  of  upholding 
the  snffldency  of  the  petition  and  findings, 
both  of  which  papers  are  assailed  by  the  ap> 
pellant,  it  is  not  necessary  to  look  to  section 
1767.  These  papers  contain  everything  nec- 
essary to  justify  the  appointment  ol  a  guard- 
Ian  under  sections  1768  and  1764.  The  peti- 
tion alleges  that  Loren  Cohuro  is  "mentally 
incompetent  to  manage  his  property."  Theae 
are  the  very  words  In  which  section  1768  de- 
scribes the  fact  which  is  to  be  "represented" 
to  the  court  in  Invoking  its  Jurisdiction.  And 
the  findings  follow  the  exact  phraseology  of 
section  1764,  which  directs  the  appointment 
of  a  gnardlan  when  It  appears  that  the  per- 
son in  (jnestlon  is  "incapable  of  taking  care 
of  Iiimself  and  managing  his  property."  See 
In  re  Daniels,  140  Cal.  335,  73  Pac  1053. 
There  can  be  no  question  of  the  power  of  the 
Legislature  to  define  the  procedure  to  be 
followed  in  seeking  and  obtaining  the  ap- 
pointment of  guardians.  Here,  as  we  have 
seen,  there  was  a  strict  compliance  with  the 
procedure  thus  outlined,  so  far  as  it  con- 
cerned the  contents  of  the  petition  and  the 
findings  upon  which  the  order  of  appointment 
is  to  he  made.  This  consideration  afTords  a 
complete  answer  to  the  aselgoment  of  error 
based  on  the  action  of  the  court  in  declining 
to  permit  the  alleged  incompetent  to  file  a 
demurrer  to  the  petition  after  the  disposition 
of  the  first  appeal. 

[4]  If  such  a  pleading  was  proper  at  that 
or  at  any  stage  of  the  iffoceedlng,  no  preju- 
dice could  have  resulted  from  the  refusal  to 
entertain  a  danurrer  which  must  necessarily 
have  been  overruled. 

It  Is  earnestly  insisted  npon  this,  as  It  was 
upon  the  former,  appeal,  that  the  evidence 
is  Insufficient  to  Justify  the  finding  of  incom- 
petency. In  tills  connection  the  learned  conn- 


sel  for  the  appellant  have  mtered  upon  an 
elaborate  examination  and  review  of  cases 
decided  in  England  and  In  various  states  of 
the  Union,  and  from  the  authorities  dted 
hare  drawn  the  conclusion  tliat  the  appoint- 
ment of  a  gnardlan  for  an  adult  person  can 
be  snstelned  only  upon  proof  that  that  per- 
son is  Insane,  or  that  his  mental  powers  are 
impaired  to  such  an  extent  as  to  authorize 
a  finding  that  he  is  of  unsound  mind.  With 
the  exception  of  a  few  early  cases,  the  au- 
thorities do  not,  we  think,  go  so'far  as  Is 
claimed.  We  do  not,  however,  feel  ourselves 
called  npon  to  analyze  the  rulings  In  other 
Jurisdictions  for  the  reas(m  that.  In  Califor- 
nia, the  question  must  be  decided  In  accord- 
ance with  the  rules  enacted  by  the  Legisla- 
ture. While,  in  considering  the  snfllclency 
of  the  petition  and  the  findings,  it  was  not 
necessary  to  rely  upon  section  1767,  we  think 
a  decision  upon  the  validity  of  that  section 
is  proper  and  useful  as  a  means  toward  as- 
certaining what,  under  the  law  of  this  state, 
constitutes  incompetency  sufilcient  to  author- 
ize the  appointment  of  a  guardian. 

Section  1767  is  a  statute  which  purports 
to  define  certain  terms  used  in  existing  sec- 
tions of  the  Code.  The  first  point  made 
against  the  validity  of  section  1767  is  that 
the  act  adding  the  section  to  the  Code  Is  an 
attempted  exercise  by  the  legislative  branch 
of  the  government  of  a  power  belonging  ex- 
clusively to  the  Judiciary;  the  power,  that 
Is  to  say,  of  Interpreting  a  pre-existing  stat- 
ute. The  appellant  quotes,  in  support  of  bis 
position,  this  passage  from  Cooley's  work  on 
Constitutional  Limitations:  "If  the  Legisla- 
ture would  prescribe  a  different  rule  for  the 
future  from  that  which  the  courts  enforce 
it  must  be  done  by  statute  and  cannot  be 
done  by  a  mandate  to  the  courts  which  leaves 
the  law  unchanged,  but  seeks  to  compel  the 
courts  to  construe  and  apply  it,  not  according 
to  the  Judicial,  but  according  to  the  legitia* 
tive  Judgment"  Const  Llm.  (7th  Ed.)  137. 
But  the  decisions  dted  in  support  of  this  dec- 
laration, with  one  exception  (Gov.  v.  Porter, 
6  Humidi.  fTenn.]  160),  seem,  when  the  facta 
ore  examined,  to  go  no  further  than  to  deny 
the  power  of  the  legislature  to  alter  the  con- 
struction of  a  statute  in  such  manner  as  to 
affect  ri^ts  existing  when  the  declaratory 
statute  was  passed  (People  t.  Board  of  Su- 
pervisors, 16  N.  Y.  424;  Reiser  v.  Wm.  Tell 
S.  F.  Ass'n.  39  Pa.  137;  Lambertson  v.  Hogan, 
2  Pa.  22;  Lincoln,  etc.,  Ass'n  v.  Graham,  7 
Neb.  173;  Union  Iron  Ca  v.  Pierce,  Fed. 
Cas.  No.  14,367). 

[I]  The  weight  of  authority  supports  what 
we  think  te  be  the  true  rule,  L  a,,  that  such  de- 
claratory or  defining  statutes  are  to  lie  upheld, 
except  with  regard  to  iiast  transactl<HU,  as  an 
exercise  of  the  legislative  power  to  enact  a 
Ihw  for  the  future.  Immediatdy  followiitf 
the  passage  above  quoted  from  Cooley,  the 
learned  author  says:  "But  in  any  case  the 
substance  of  the  legislative  action  should  be 
followed  rather  than  ita  form;  and  if  It  ap- 
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peua  to  be  tbe  Intention  to  eBtobUsh  by  de- 
claratory statate  a  rule  of  conduct  for  tbe  fn- 
tote,  tbe  conrtB  ahonid  acc^  and  act  upon  it, 
wltbont  too  nlc«ly  Inqnirlng  wbether  tbe 
mode  by  which  tbe  new  mle  la  established 
Is  or  la  not  the  best,  n«nt  decorona^  and  aolt- 
able  that  conld  hare  been  ad^^ed."  *  In  Steb- 
blns  T.  Board  of  Oo.  Gom'ra  (G.  4  Fed.  288, 
Mr.  Jfnstiee  Miller,  AtOag  In  drcnlt,  referred 
to  an  act  similar  to  the  one  before  ns  In  these 
terms:  "While  It  ml^  not  be  true  that 
rights  erliitlng  indor  to  the  eziAanatory  or  de- 
claratory statate  wUl  be  alEected  by  that  de- 
claratory atatnte,  ye^  inaanmch  as  Ckingrees 
or  any  leglslatlTe  body  baa  a  right  to  pass  a 
law  for  the  tutnre  that  audi  a  statute  rimll 
be  held  to  mean  so  and  so,  while  it  may  not 
aOeiA  paat  tranaacttona,  it  Is  equivalent  to 
the  passage  of  a  statute  of  that  character  for 
the  future."  See,  also,  Stockdale  t.  Ins.  Go.. 
20  WalL  82S,  22  L.  Ed.  848;  Singer  Mfg. 
Go.  T.  McGoIloCk  (a  G.)  24  Ve±  687;  Stete 
T.  Com'rs,  88  Kan.  190,  110  Pac.  98. 

CI]  The  other  objections  to  tbe  validity  of 
section  17OT  are  also,  we  think,  untenable^ 
The  section  was  added  by  an  act  (State.' 1801, 
p.  68),  entitled  "An  act  to  add  another  sec- 
tion to  the  Gode  <tf  GItU  Procedure  of  the 
state  of  Oallfomia,  rating  to  Incompetent 
persona."  We  see  no  force  whatever  In  the 
dalm  that  this  statute  fi&Ua  to  comply  with 
the  provWon  of  article  4,  |  24  of  the  Gem- 
stltntiMi,  that  every  act  ahall  onbrace  but 
one  subject  .The  term  "Incompetrait  per- 
torn,'*  wUfih  forms  the  subject  of  the  act,  de> 
scribes  one  general  class  of  persons,  properly 
selected  for  legislative  control. 

[7]  Nor  Is  the  act  obnoxious  to  Uie  con- 
stitutional requirement  that  the  subject  of  an 
act  must  be  expnaaeA  In  ite  title.  In  Car- 
penter T<  Furrey,  128  CaL  665,  61  Pac.  860, 
and  in  Deyoe  v.  Supoior  Court,  140  Gal.  476, 
74  Paa  28,  98  Am.  St  Hep.  78,  this  court  up- 
held acta  having  titles  sabstentlally  similar 
to  the  title  of  the  act  under  consideration. 
In  eadk  of  these  cases  the  act  aasalled  added 
sections  to  one  of  the  Codes.  The  title  did 
not  dUter  from  tbe  one  before  us  except  that 
It  steted  the  numbers  of  the  new  Code  sec- 
Uona  We  are  unable  to  see  that  tbia  dr* 
cumstance  alfects  the  question.  The  subject 
of  the  proposed  legislation  la  disclosed,  not 
by  the  number  of  the  section  or  sections  to 
be  added,  but  by  tbe  words  describing  the  na- 
tare  of  the  enactment  as,  in  this  case,  tbe 
words  "relating  to  Incompetent  persons,"  or. 
In  tbe  I>eyoe  Case,  "relating  to  actions  for 
divorce,**  or  In  Carpenter  v.  Furrey,  "relating 
to  Hens  of  mechanics  and  others."  That  tbe 
title  of  an  act  may  be  general,  and  need  not 
embrace  "an  alwtract  or  catalogue  of  ite  eon- 
tente,"  Is,  of  course,  well  settled.  Abe^  v. 
Qark,  84  Cal.  226. 24  Pac.  388;  Estete  of  Mc- 
Phee,  164  CaL  885,  97  Pac.  878. 

[I]  Finally,  the  constitutionality  of  the 
act  is  questioned  on  the  ground  that  it  seeks 
to  revise  or  amend  an  existing  law  (L  e.,  the 
Gode  of  (Kvll  Procedure)  by  reference  to  ite 


title,  Inatead  of  re-enacttng  and  pnbUshlng 
at  length  tbe  act  revised  or  section  amended. 
Const  art  4,  24.  It  tbe  adoption  of  aectlon 
1767  amended  the  existing  law  as  dedared  In 
the  Gode  of  C^vil  Proeednre^  It  amended  it  by 
Implication  only,  and  It  Is  estebllshed  by  onr 
dedaionB  that  the  constltntlonal  provlalon  re* 
lied  upon  baa  no  an>llcatlon  to  such  Implied 
amendments.  Hellman  t.  Shonlters,  114  CaL 
136,  1S3,  44  Pac.  91S,  49  Pa&  1067;  Deyoe 
V.  Superior  Court,  140  GoL  400,  74  Pac.  28. 98 
Am.  St  Rep*  78.  Sn<±,  too,  Is  the  prevailing 
rule  in  other  states  which  have  a  similar  con- 
stitutional restriction.  Pet^e  v.  Mabaney,  18 
Mich.  481;  Gooley,  Const  Urn.  (7th  Ed.)  216, 
and  eases  dted.  In  enacting  section  1767,  the 
Legislature  was  not  undertaking  to  alter  the 
existing  stetote,  but  merely  to  clarify  and 
make  more  certain  the  meaning  and  effect 
of  those  sections.  If,  in  so  doing,  tbe  con- 
struction whldi  would  otherwise  have  been 
given  to  sections  1788  and  1764  was,  to  some 
exteat,  (Changed  by  the  new  leglslatlim.  tbe 
modification  of  the  earlier  statutes  was  not 
an  amendment  of  them,  wltiiln  the  meanlnf 
of  tbe  G<HistituUon. 

Adopting  the  view,  thai,  that  section  1761 
is  a  valid  enactmoit,  there  can  be  no  oecap 
aion  to  go  beyond  its  terms  to  learn  what 
conditions  will  Justify  tbe  appdntmoit  of  a 
guardian. 

[1]  The  grammatical  construction  of  the 
section  Is  not  above  criticism,  but  defecte  In 
this  respect,  while  they  may  enhance  the  dif- 
ficulty of  lntffii)retlng  the  oiaebnent  do  not 
impair  ite  binding  torce. 

til]  The  test  estebllahed  by  the  section  Is 
whether  or  not  the  person  In  quertfam  Is  "un- 
able^ nnaaalsted,  to  property  manage  and  take 
care  of  himself  and  bis  property,  and  by 
reaaon  thereof  would  be  likely  to  be  deodved 
or  imposed  upon  by  artful  or  designing  per- 
sons." This  broad  language  must  we  think, 
be  read  in  the  light  of  tbe  other  provisions 
of  the  diapter  of  whldi  section  1767  Is  a 
part,  and  particularly  of  section  17^  which 
lays  down  tbe  Initial  steps  to  be  followed  In 
seeking  the  appointment  of  a  guardian.  The 
petition  must  represent  that  the  person  Is 
Insane,  or  from  any  cause  mentaUv  incompe- 
tent to  manage  his  propertgr.  and  we  take  It 
that  tbe  Inability  defined  in  section  1767.  al> 
though  not  expressly  so  limited,  must  be  un- 
derstood to  mean  a  meitaL  rather  than  a 
physical,  inability.  It  Is,  under  the  section. 
Immaterial  how  such  Inability  has  beui  txo- 
duced.  It  may  result  from  "old  age,  disease^ 
weakness  of  mind,  or  from  any  other  cause." 

Applying  the  statutory  rule  to  the  record 
before  us,  it  is  not  to  be  doubted  that  tiie 
evldoice  was  such  as  to  mrraut  the  finding 
of  the  trial  court  which,  in  adiUtion  to  what 
we  have  already  commented  upon,  declared, 
in  the  exact  words  of  secU<m  1767,  that 
Loren  Gobum  was,  "by  reason  of  old  age  and 
weakness  of  mind,  unable,  unasslBted,  to 
properly  manage  and  take  care  of  blmsdf 
and  his  property,  and  by  reason  thereof  llke- 
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ly  to  be  decelTed  and  impcsed  upon  by  artful 
and  designing  pasona." 

[11]  It  la  nnnecesBExy  to  enlarge  apon  the 
rale,  80  long  settled  and  so  well  known  as  to 
be  axi(»natic,  tbat  the  findings  of  a  trial 
eonrt  npon  disputed  Issues  of  fttct  are  not  to 
be  oTertnmed  on  appeal,  nnless  they  totally 
laA  the  support  ot  sabstantial  evidence. 
Tbat  rule  is  as  applicable  to  a  case  ot  this 
CharactOT  aa  to  any  otbw.  It  requires  na  to 
uphold  the  aaniled  finding  If  there  is  In  the 
record  erideoce,  which,  with  the  aid  of  aU 
Inferences  reasonably  to  be  drawn  firom  It, 
tends  logically  to  establish  the  conclusion 
embodied  In  the  finding. 

[1 2]  ^e  rectffd  In  the  case  at  bar  is  rery 
Tolumlnons.  The  bill  of  exceptions,  contain- 
ing an  abstract  of  the  testimony  and  the 
rallnga  of  the  court,  occupies  but  little  less 
than  3,000  pages  of  the  printed  transcript 
It  would,  manifestly,  be  impracticable  to  at 
tempt,  in  an  opinion  of  this  court,  to  even 
anmmarlze  the  testimony  of  each  of  the  wit- 
nesses. We  must  content  oursdves  with  a 
brief  statement  of  a  few  of  the  fiuits  testified 
to,  believing  that  a  redtal  of  these  facts  will 
suffice  to  establish  the  proposition  that  the 
court  below  was  justified,  under  the  statutory 
provisions  In  force  in  this  state,  In  finding 
the  appellant  to  be  Incompetent,  and  In  ap- 
pointing a  guardian  of  Lis  person  and  estate. 

Loren  Cobnm  was,  at  the  time  of  the  hear- 
ing, of  the  age  of  84  y^irs  or  thereabouts. 
He  had,  many  years  before  acauired  large 
traets  of  land  In  San  Mateo  county,  where  he 
resided,  and  In  other  counties.  His  holdings 
In  San  Hateo  county  were  In  excess  of  10,000 
acres,  and  his  entire  estate  was,  as  la  con- 
ceded on  all  sides,  wortb  more  than  a  milUon 
dollars.  The  San  Hateo  land  has  been  leas- 
ed, from  time  to  time.  In  parcels;  the  ten- 
ants paying,  In  some  Instences,  a  cash  rental, 
but  more  frequently  a  proportion  of  the  crop 
grown.  The  petitioner  attempted  to  show 
that  the  appellant  had,  for  a  long  time,  been 
defrauded  of  a  considerable  part  of  the  re* 
turn  tbat  should  have  come  to  him  from  ten- 
ants paying  a  crop  rental.  And  while  the 
showing  on  this  point  was  not  concluiEdve,  we 
think  there  was  enough  testimony  to  Justify 
the  trial  court  In  believing  that  Loren  Go- 
bum  had  not  re<^ved  his  full  due  under  his 
leases,  and  that  his  failure  to  exact  a  pryper 
division  of  the  crops  was  the  result  of  his 
Inability  to  count  the  number  of  sacks  of 
grain  harvested  by  the  respective  toiants.  A 
great  deal  of  tratimony  was  offered  with  the 
purpose  of  sHiowing  that  Gobnrn  had  been 
Induced  by  one  whom,  aa  a  reasonable  man, 
he  should  have  distrusted,  to  enter  into  an 
Improvident  contract  relattve  to  the  cutting 
of  timber  on  the  Gobum  lands.  This  trans- 
action, and  the  resulting  litigation,  could  not 
be  detailed  here  without  unduly  extending 
tbis  opinion.  Suffice  it  to  say  that  the  facts 
ahown,  as  a  whole,  lend  some  support  to  the 
conclusions  embodied  In  the  flndinga  of  the 
conrL 
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Loren  Oobnm  himself  was  called  u  a  wit- 
ness by  the.  petitioner,  and  examined  and 
cross-examined  at  great  length.  One-fourth 
of  the  long  record  before  us  Is  token  up  with 
the  questbma  asked  Mr.  Gobum  and  hla  an- 
swers thereto.  The  respondente  place  great 
reliance  upcoi  these  questions  and  answers 
as  going  far  toward  sustaining  the  finding 
ot  incompetency.  Their  position  in  this  re- 
gard seems  to  us  to  be  well  founded.  Olvlng 
to  his  testimony  the  construction  which  the 
trial  court  may  reasonably  be  deemed  to  have 
given  It,  the  examination  disclosed  that  the 
appellant's  memory  is  seriously  Impaired  with 
req;>ect  to  many  matters  directly  affecting 
his  personal  and  Us  property  interests.  Be 
was  unable  to  recall,  at  least  when  first  qnes- 
tloned  on  these  points,  the  name  of  his  moth* 
er,  the  maiden  name  of  his  first  wife,  the 
name  of  his  sister  and  of  one  of  his  broth- 
ers, the  fact  that  his  fiither  bad  been  mar- 
ried twice,  the  uumth  in  which  his  own  see* 
ond  marriage  had  token  place.  He  referred 
to  the  petitioner,  Axvo  Gobum,  his  n^thew, 
as  Carl  Gobum,  who  was  the  adopted  son  of 
his  brother,  and  who  was  w^  known  to  him. 
He  had  but  little  recollection  of  the  execu- 
tion of  two  wills  made  by  him  after  bis  sec* 
ond  marriage,  nor  did  be  recall  the  attorney 
who  had  drawn  the  later  of  these  documente 
for  him.  He  had  been  involved  In  a  great 
deal  of  Important  litigation  In  the  years  pre- 
ceding the  trial,  but  had  a  very  shadowy 
knowledge  of  the  nature  and  condition  of  the 
rartous  actions  which  were  pending  or  had 
been  disposed  of. 

One  of  the  stronger  drcumstonees  going 
to  uphold  the  condnidon  of  the  trial  court 
Is  found  in  the  appellant's  execution  ot  cer- 
tain conveyances  and  leases,  and  his  own 
statements,  while  on  the  stand,  concerning 
these  instruments.  After  Azro  A.  Cobnm, 
who  waa  a  resident  of  Massachusetts,  bad 
come  to  California  to  look  Into  the  matters 
Involved  In  this  proceeding,  and  before  the 
petition  had  been  filed,  Carl  Cobura  present- 
ed to  Loren  for  his  signature,  a  conveyance 
to  one  Blcharda  of  the  property  In  the  dty 
of  San  Francisco  constituting  the  dty  hall 
site,  a  like  conveyance  to  one  Gayety  of  the 
New  Tear's  Point  ranch,  a  large  portion  of 
Cobum's  holdings  in  San  Mateo  coun^,  cme 
to  Albion  Weeks  of  other  valuable  proper^ 
in  San  Mateo  county.  There  were  also  pre- 
sented to  him  leases  of  property  In  the  town 
of  Pescadero  which  Coburn  did  not  own  (In- 
cluding the  public  s(Aool  lot  and  that  occu- 
pied by  the  Catholic  church),  of  the  land  In 
Oakland  used  as  the  stotlon  of  the  Southern 
Padflc  Ballroad  Gbnmany,  and  of  a  bUxlL  of 
land  In  San  Franclsoo  In  which,  too,  Gobum 
had  never  claimed  any  Interest  The  pur- 
pose ot  sedkliu  the  execution  of  these  papers 
was,  as  Azro  Cobnm  testified,  to  ascertain 
whether  the  appellant  was  incompetent,  and 
to  secure  evidence  on  tb»  point  Loren  Co- 
bum  took  the  various  papers  on  the  differ- 
ent occasions  when  they  were  banded  to  him. 
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loc^a  at  tbem  u  If  be  vsre  reidiiig  them, 
and  executed  th^  one  and  atL  In  no  in- 
stance did  be  recelTe  or  demand  any  consld- 
eratlm,  ezc^  In  tbe  case  of  one  of  tbe 
Peecadero  leases,  upon  tbe  algnli^  of  whldi 
95  was  paid  him.  When  questioned  concern- 
ing these  papers,  the  appellant  duoonced 
some  of  tbem  as  fraudulent,  stating,  as  to 
others,  that  be  had  never  slgiied  them.  Tbe 
learned  trial  Jadge,  in  commuting  upon  tbiB 
phase  of  tbe  cas^  used  the  following  perti- 
nent language:  "The  fact  that  before  tbe  in- 
angnratton  of  these  proceedings  he  signed 
various  deeds  and  leases  •  *  •  might  not 
be  of  BO  much  importance  if  respondeut  could 
explain  In  any  way  why  be  did  so.  But  he 
cannot,  and  up<m  this  hearing,  althoni^  tbey 
were  the  real  basis  of  Uie  proceedings  against 
him,  he  had  but  a  hazy  recollection  of  ever 
having  se^  or  heard  of  them  befcnre.  C!oun- 
sei  urges  that  he  was  trlciked  by  a  trusted 
agen^  but  this  Is  tbe  explanation  offered 
counsel  and  not  by  re^ondent;  and  if  one 
trusted  agent  can  iirocure  the  slgnliv  by 
respondent  of  papers  of  this  (diaracter,  and 
about  which,  even  when  called  to  his  atten- 
tion, he  has  no  knowledge,  and  concerning 
the  ezccutitm  of  whtdi  be  bas  no  recollee- 
don,  it  is  not  unlikely  that  another  person 
securing  his  oonfldmce  could  do  the  same." 

The  foregoing  summary  is,  in  our  judg- 
ment, ample  to  show  that  there  was  evidence 
justifying  the  findings  assailed.  We  shall 
not,  therefore,  do  more  than  refer  to  other 
points  brought  out  by  the  petitioner,  such  as 
tbe  appellant's  failure  of  memory  with  re- 
spect to  otlier  matters  than  those  already 
mentioned,  bis  belief  claimed  by  the  re- 
spondents to  be  a  delusion,  that  tbe  property 
owned  by  blm  in  ^n  Mateo  county  extended 
fbr  a  number  of  miles  to  the  north  of  his 
actual  boundary,  or  the  testimony  of  an  ex- 
all^st  that,  in  his  opinion,  Loren  Co- 
bum  was  of  unsound  mind. 

There  was,  to  be  sure,  a  great  deal  of  tes- 
timony lending  support  to  the  claim  that 
Loren  Cobum  had  the  mental  capacity  ordi- 
narily found  in  a  man  of  his  years.  His  own 
exandnatlon  disclosed.  In  many  parthmlara, 
an  understanding  grasp  of  his  situation,  his 
relations  to  those  about  him,  and  his  affairs. 
But  other  parts  of  his  own  testimony,  and 
the  remaining  evidence  offered  to  sustain  the 
allegations  of  the  petition  were  certainly 
such  as  to  justdfy  tbe  trial  court  in  its  belief 
that  the  appellant  had.  In  consequence  of  old 
age,  suffered  an  Impairment  of  his  mental 
powers  to  such  an  extent  as  to  make  blm  In- 
capable of  directing  bis  business  and  proper- 
ty in  a  rational  manner.  This,  with  the 
further  showing  indicating  his  vulnerability 
to  the  efforts  of  designing  persons,  clearly 
filled  the  measure  of  the  statute. 

[18]  The  testimony  may  fairly  be  said  to 
establish  that  tbe  api>ellant  was,  considering 
bis  age,  of  at  least  normal  physical  health 
and  vigor.  It  Is  argued  that,  for  this  rea- 
son, the  flndlitf  that  he  was  "Incapable  of 


taking  care  of  hlmseU"  Is  wlttumt  snnxvt 
But  we  do  not  think  the  statute  is  designed 
to  iffevent  the  appcdntment  of  a  guardian 
of  a  person  mentally  incapable  of  t^dng 
care  of  his  property,  unless  he  is  also  shown 
to  be  unable  to  perform  the  acts  necessary 
to  the  bodily  care  of  his  person.  As  we  have 
seen,  the  section  (1768)  providing  for  the 
petition  requires  only  an  allegation  of  In- 
competency "to  manage  Ms  pn^^erty."  The 
followli^  section  authorizes  an  app<dntment 
if  it  appears  that  the  person  is  incapable  of 
"taking  care  of  himself  and  wMniagiTiy  whl 
pn^nrty."  The  lArase  is  in  the  conjunctive^ 
and  the  requirement  is  fulfilled  If  inability 
in  etUier  direction  la  shown.  And,  flnal^, 
section  1767  defines  an  inconu»etent  as  one 
"unable  *  *  *  to  propaly  manage  and 
take  care  of  Umself  or  Ills  property.**  The 
main  purpose  of  the  statute  is  the  protection 
of  proper!?  (Com.  v.  Schneider,  50  Pa.  880), 
and  we  think  the  l^islatlve  view  was  that 
the  InaUli^  to  take  care  of  liims^  neces- 
sarily results  from  the  determination  ttiat 
the  person  is  "Insane^  or  from  any  cause  in- 
competent to  manage  bis  xwopertar-"  In  oth- 
er words,  the  care  of  one's  self  means,  not 
Bten^  attention  to  tbe  i^sical  needs  ot 
tbe  body,  but  that  control  of  one's  actiona 
and  conduct  whldi  Is  exercised  a  normal 
mind. 

The  appellant  asBigna  a  great  many  rul- 
ings as  errors  of  law.  We  shall,  very  briefly, 
notice  those  that  seem  to  possess  any  sub- 
stantial  importance. 

[14]  It  is  argued  that  the  court  should  not 
have  permitted  the  petitioner,  over  the  ap- 
peilant^B  objection,  to  call  the  latter  as  a 
witness  and  examine  him.  But  we  see  no 
reason  why  this  could  not  be  done,  ^e 
Co&e  (section  1768),  in  requiring  that  tbe 
person  alleged  to  be  incompetent  "must  be 
produced  at  tbe  liearlng,"  seems  to  con- 
template an  examination.  The  point  that  he 
is  compelled  to  be  a  witness  against  Wmaftif 
'is  not  applicable  to  any  but  a  criminal  pro- 
ceeding, wbltA  this  is  not 

[11]  Some  questions  were  objected  to  on 
the  ground  that  they  called  upon  the  appel- 
lant to  give  testimony  which  might  l>e  detri- 
mental to  his  interests  in  other  pendii^  liti- 
gation. But  we  are  dted  to  no  authority, 
and  we  know  of  none,  authorizing  the  rejec- 
tion of  testimony,  relevant  and  otherwise 
competent,  for  this  reason.  The  same  thing 
may  be  said  of  certain  questions  objected 
to  on  tbe  ground  that  they  inqidred  into  the 
appellant's  private  affairs. 

[1 1]  The  (q>inion  of  Azro  A.  Cobum  regard- 
ing the  sanity  of  Loren  was  given,  over  the 
objection  that  the  witness  was  not  shown 
to  be  an  "Intimate  acquaintance."  Ck>de  Civ. 
Proc.  i  1S70,  subd  10.  But,  In  the  deter- 
mination of  this  preliminary  questlcHi,  the 
trial  court  bas  a  wide  range  of  discretion, 
and  no  abuse  of  discretion  was  slunra  in 
this  Instance. 

Much  of  the  documentary  evidence  object- 
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ed  to  WIS  oOend  and  was  admiaBlUe  as  a 
baila  fat  tmttitg  the  aiiptflant'B  memory  con* 
cernlng  Important  litigation  or  other  trans- 
actions affecting  his  property  interests. 
While  an  impaired  memory  may  not,  in  and 
of  itaeU,  establish  incompetency.  It  Is  an  ele* 
ment  to  be  ODDSldered. 

[17,  It]  The  appellant  was  not  permitted 
to  ask  Auro  A.  Cobum,  on  cross-examina- 
tion, how  much  money  he  had  spent  in  the 
proceeding  to  have  Loren  Cobnm  declared 
incompetent  The  qneation  was  proper  as 
tending  to  illustrate  the  interest  of  the  wit- 
ness, but,  in  view  of  the  fact  tbat  it  was  ad- 
mitted that  the  witness  had  paid  all  ot  the 
expenses  of  both  trials,  as  well  as  of  the 
formw  appeal,  amounting  to  at  least  flBr 
000,  no  real  prejudice  could  have  been  caus- 
ed to  the  appellant  by  the  mling; 

Farther  exertions  to  rulings  on  the  ad- 
mlsedon  or  rejeetton  of  evidence  are  so  num- 
erous that  they  cannot  be  here  detailed.  All 
have,  however,  been  examined,  and  we  are 
satlsfled  tbat  the  roUngs  were  either  correct 
or  were  not  substantially  prejudicial  to  the 
appellant  The  zeoord  of  the  trial,  as  a 
whole,  makes  U  rary  dear  that  the  trial 
court  was  actuated  by  the  dedre  to  treat  the 
ankellant  with  absolute  fairness  and  to  show 
Urn  every  courtesy  that  Ids  unfortunate  slt- 
uatlon  called  for. 

[11]  The  appellant  sn^ested  that.  If  the 
court  should  appoint'  a  guardian  at  all,  it 
applet  his  wife  guardian  of  his  person,  and 
Union  Trust  Ctonvany  of  San  Francisco,  a' 
corporation,  guardian  of  his  estate.  The 
court,  however,  appointed  M.  J.  Hynes,  who 
was  a  strangn  to  the  appellant,  guardian  ot 
both  person  and  estate.  There  was  no  error 
In  this.  The  court  Is  authorized  to  select  a 
proper  person  to  act  as  guardian  (Balett  t. 
Patricik,  49  CaL  090;  Guardianship  of  Sul- 
Uvan,  143  OaL  462,  77  Paa  IfiS),  and  there 
is  no  iwovlsion  similar  to  that  of  section 
174S  relative  to  guardians  of  minors,  reiiuir- 
ing  the  court  to  give  any  weight  to  the  saref- 
erence  of  the  ward.  The  competency  and 
fitness  of  Mr.  Hynes  are  not  questioned,  and 
the  court.  In  appointing  him,  cannot  be  said 
to  have  abused  the  discretion  committed 
to  it 

[It]  Nor  did  the  court  err  in  declining  to 
permit  the  reopening  of  the  case,  several 
months  after  its  submission,  upon  the  aroel- 
lan^i  daim  that  he  could  Introduce  evi- 
dence^ not  theretofore  obtainable,  affecting 
the  reputation  of  Carl  Cobum  for  truth,  hon- 
esty, and  Integrl^,  and  tiie  bias  of  said  Carl 
Cobum.  Such  apt^ications  are  addressed  to 
the  discretion  of  the  court  (Miller  v.  Sharp, 
49  CaL  233;  S.  F.  Breweries  v.  Sdiurts,  104 
CaL  420,  88  Pac.  92),  and  no  abuse  of  tbat 
discretion  is  here  shown.  The  court  may 
well  have  condnded,  from  the  face  of  tbe 
affidavit  offered  In  sivport  of  the  motion, 
that  all  competent  evidence  tending  to  show 
that  Carl's  reputation  was  bad.  If  sudi  were 
the  fiut,  conld  have  been  obtained  and  pro- 


duced before  the  close  of  the  trial  And,  on 
tbe  Question  of  biasi  t3»  Interest  of  the  wit- 
ness was  not  disputed,  and  the  new  testi- 
mony proposed  to  be  offered  was  not  of  suffi- 
cient Importance  to  require  the  court  to  re- 
open thecasfe 

[11]  No  request  was  made  for  a  trial  by 
Jury,  and  the  case  was  tried  by  the  court, 
without  a  protest  or  contrary  suggestion 
from  ai^  one  It  is  now  contended  that  the 
court  should,  of  ite  own  motion,  have  called  a 
Jury  to  try  the  issues,  and  that  its  fidlure 
to  do  so  necessitates  a  reversaL  Irrespective 
of  the  question  whether  a  Jnry  trial  was  or 
could  be  waived  by  the  Incompetent  a  suffi- 
cient answer  to  tbe  point  made  is  that  the 
proeeedli]«  Is  not  tme  of  those  in  which  the 
right  of  trial  by  Jury  Is  absolute^  guaran- 
teed by  the  Constitution.  The  constitutional 
ivovidon  secures  the  right  to  a  Jury  trial 
only  In  cases  lix  which  the  rlitht  existed  at 
ooDunon  law.  KoTOlkus  t.  Steto  Cap^ 
Oom'rs,  IB  OaL  248;  Cassldy  v.  Sullivan.  64 
CaL  206^  28  Paa  284.  Generally  speaUnft  it 
has  reference  to  criminal  cases,  and  to  ac- 
tions at  law,  as  distinguished  from  cases  of 
equity  <Pa&  Ry.  Go.  v.  Wad^  91  Gal.  440,  27 
Paa  768,  18  L.  R.  A.  7S4,  2fi  Am.  St  Bep. 
201),  or  spedal  proceedings  (12  Bncy.  Plead. 
&  Prac:  280). 

As  we  have  already  had  occasion  to  say, 
the  present  laroceedlng  Is  not  a  criminal  case. 
Nor  is  it  an  action  at  law.  Whether  it  be 
regarded  as  of  an  eqidtable  nature,  or  as  a 
apedal  proceedins  in  probate^  It  is  not  a 
case  in  which,  at  common  law,  an  absolute 
right  ot  trial  by  Jury  existed.  24  Cyc.  182; 
Gaston  V.  Baboo^  6  Wis.  608;  Shroyer  v. 
Bichmond,  16  Ohio  St  455;  Hagany  v.  Coh- 
nen,  29  Ohio  St  82.  If  it  be  of  an  eqnitaUe 
nature,  the  fismlllar  rule  is  that  the  calling 
of  a  Jury  rests  In  the  discretion  of  the  court 
If,  on  the  other  hand,  it  be  viewed  as  a  mat- 
ter In  iMX»bate,  the  only  right  to  a  Jury  trial 
tiiat  can  possibly  be  calmed  under  the  statute 
is  conditioned  mwn  the  making  of  a  demand. 
Code  av.  Proa  |  1717.  It  follows  that  In 
the  absence  of  a  demand,  no  right  of  the  ap- 
pellant was  infringed  by  the  action  of  the 
court  in  proceeding  to  a  trial  of  the  Issues 
without  a  Jury. 

We  are  not  without  appreciation  of  the 
Impcnrtance  of  this  proceeding  to  the  appel- 
lant It  is  a  harsh  necessity  that  compels  a 
court  to  subject  to  the  control  of  a  guardian 
tbe  p^son  and  property  of  a  man  wbo  has, 
during  a  long  life,  displayed  tbe  capacity 
and  frugality  requisite  to  the  acqulBltlon 
and  ret^itlon  of  so  large  an  estete,  and  who 
still  iffeservcfl,  to  a  considerable  degree,  his 
native  shrewdness.  The  effort  of  the  appel- 
lant, and  of  Us  very  Industrious  and  seal- 
ous  counsel,  to  avoid  ttiis  result,  must  ap* 
peal  to  the  ivmpatbles  of  every  one.  But 
whra  it  Is  shown  that  the  appellant^s  men- 
tal powers  have  deteriorated  to  sudi  an 
extent  as  to  unfit  him  for  the  managemoit 
of  his  properties,  and  to  render  bim  a  Uke- 
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ly  TlcUm  to  the  wUes  of  deo^nlng  peisoiu, 
It  becomes  the  dnty  of  the  trial  court  to  pat 
him  under  guardianship,  to  the  end  that  he 
may  be  protected  not  only  from  those  who 
might  seek  to  Impose  apon  him,  bat  from  his 
own  Incapacity. 

The  Judgment  and  the  order  denying  a 
new  trial  are  affirmed. 

We  ooncor:  SHAW,  J.;  ANQELOITI,  J. 


PLUMAS  COUNTT  BANK  t.  BANK.  OF 
HIDEOUT.  SMITH  ft  CO. 
(Sac.  1,861.) 
(Sapremt  Court  of  CaUfoznla.  March  19. 1912. 
Behearing  Denied  April  18,  191S.) 

1.  BaVKB  AHS  BaKXIRO  (I  166*)— INBOLVINT 

Bank—Receipi  or  Papeb  fob  CoixEcnon 

—LiA.Bii.iTT  or  Pabties. 

Thou^  it  is  a  fraud  for  an  Insolrent  bank 
to  receive  commercial  paper  for  collection,  and 
tboiigh  It  acquires  no  title  whatever  the  form 
of  l^oTsement  may  be,  yet,  where  a  check 
drawn  by  a  depositor  on  hu  bank  and  indorsed 
in  blank  is  transferred  to  another  bank,  which 
Is  insolvent,  and  advances  are  made  thereon  in 
good  faith,  Uie  diqiwflitor  most  stand  the  loss. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking.  CenL  Dig.  H  674-578.  086;  Dec 
Dig.  f  j66.»l 

2.  Banks  akd  Bankiho  ^  1S6*)  —  Dkpos- 

ITOBS— DiBTOB  AND  GBEDITOB, 

Where  a  depositor  of  a  bank,  desiring  to 
opoi  an  aceonnt  with  a  trust  company,  drew 
a  check  on  the  bank  in  a  sum  less  than  the  de- 
posit, and  transmitted  it  to  the  trust  company, 
with  directions  to  give  credit  for  the  amount 
therai^  and  tin  trust  company  received  the 
check  and  gave  credit  therefor,  and  the  bank 
honored  the  check,  tiie  relation  between  the  de- 
positor and  th6  trust  company  was  that  of 
creditor  and  debtor,  and  the  insolvency  of  the 
trust  company  shortly  after  the  giving  <^  the 
credit  did  not  authorise  the  depositOT  to  hold 
the  bank  liable  for  the  loss  sustained. 

[Ed.  Note.— For  other  cases,  see  Banka  and 
Banking.  Cent  Dig.  S8  Dec  Dig.  S 

IBft.*] 

8.  Banks  and  Bankino  d  166*)— DBunBT 

QB  CHKK  ni  GOLLKCTZON— PaTHBNT. 

A  depositor  in  a  bank,  desiring  to  open  an 
account  with  a  trust  company,  drew  a  check  on 
the  bank  in  a  sum  less  than  the  deposit,  and 
transmitted  it  to  the  trust  company,  with  di- 
rections to  «»en  an  account  and  give  credit  for 
the  amount  uiereof.  The  trust  company  receiv- 
ed the  check,  and  gave  credit  therefor.  The 
bank  had  on  deposit  with  the  trust  company  a 
sum  less  tlian  the  check,  but  it  honored  the 
check  and  transmitted  a  draft  for  ihe  excess 
before  the  trust  company  closed  its  doors  on 
account  of  insolvency.  The  books  of  the  trust 
company  did  not  give  the  bank  credit,  and  an 
officer  thereof  returned  the  uncollected  draft. 
Tin  bank  acted  in  good  faith,  and  neither  it 
nor  the  depositor  knew  of  tbe  msolvency  of  the 
trust  company,  Seld,  that  though  the  check, 
drawn  by  the  depositor,  was  sent  to  the  trust 
company  for  collection  only,  the  loss  resulting 
from  the  insolvency  must  fali  on  the  depositor. 

[Ed.  Note—For  other  cases,  see  Banka  and 
Banking,  Cent  Dig.  H  674-^78.  586;  Dec 
Dig.  I  I^*] 

Department  2.  Appeal  from  Superior 
Court,  Butte  County ;  J.  C.  Gray,  Judge. 


Action  by  the  Plnmaa  Ooun^  Bank  against 
the  Bank  of  Bldeoat,  Smith  &  Co.  From  a 
judgment  for  defendant  and  from  an  order 
denying  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

U.  S.  Webb,  Jesse  W.  LiUenthal,  and  Ray- 
mond Benjamin,  all  of  San  Fraudsci^  for 
appellant  F.  C.  Lusk,  of  Cblco,  and  A.  F. 
Jones,  of  Oroville,  for  respondent 

MELVIN,  J.  Plaintiff  sned  for  the  sum 
of  $1S,000  alleged  to  be  a  deposit  propwly  to 
Its  credit  In  the  bank  of  defendant  corpora- 
tion. From  a  jadgment  against  it  and  from 
an  order  denying  Its  motloa  for  a  new  trial 
the  Plumas  County  Bank  appeals. 

Regarding  the  fiicts  of  this  cas^  tbiae  la 
rery  little  dispute.  Indeed,  the  blU  ot  ex- 
ertions is  made  up  Id  part  of  on  a^^eed 
statement  of  facta,  those  essential  to  this 
<Vinlon  being  as  follows:  "On  October  28, 
1907.  tbe  plaintiff  bank  bad  on  divoslt,  subject 
to  check.  In  the  defendant  bank  over  ^ISJOOO, 
and  the  defoidant  bank  had  on  deposit  if 
California  Safe  Deposit  A  Trust  Company 
the  sum  of  $12,005.29,  and  for  several  years 
prior  thereto  had  Icept  an  aoconnt  with  said 
California  Safe  Deposit  ft  Trust  Company 
to  the  credit  of  which  it  from  time  to  time 
made  deports  and  from  time  to  time  drew 
che^  m  drafts  on  the  same."  On  October 
24, 1907.  plaintiff  desiring  to  open  an  aoconnt 
with  the  CaUfomla  Safe  Deport  ft  Trust 
Company,  drew  its  check  No.  215  on  defend* 
ant  payable  to  that  corporation  (which  wo 
will  hereafter  tor  die  aake  of  brevity  call  the 
Trust  Company)  for  the  sum  of  $15,000^  and 
on  the  same  day  deported  the  said  check  In 
the  mail  at  Qnlncy  directed  to  the  Trnst 
Company.  With  the  chedc  was  a  letter  con- 
taining, among  other  things,  the  following 
language:  "We  have  thought  the  matter  over 
and  have  concluded  to  open  an  account  with 
you  for  the  present  at  leosb  Inclosed  here- 
with you  will  find  our  draft  on  the  Bank  of 
Bldeout  Smith  ft  Company  of  OrovlU^  in 
your  fovor  for  the  sum  of  $15,000,  which 
amount  you  will  please  place  to  our  credit 
and  send  us  receipt  for  the  same."  This 
check  and  letter  were  received  by  the  Trust 
Company  on  October  28,  1907.  Shortly  after 
2  o'clock  on  October  30, 1907.  the  Trust  Com- 
pany closed  its  doors.  It  Is  also  true  that 
(we  quote  from  the  stipulated  statement)  "for 
and  during  80  days  prior  to  October  30,  1907, 
the  said  California  Safe  Deposit  ft  Trust  Com- 
pany was  Insolvent,  but  neltha  pnrty  to  this 
action  bad  any  knowledge  or  notice  of  such 
insolvency  at  that  time.  That  aald  bank, 
while  in  fact  Insolvent  during  said  SO  days, 
paid  all  its  obligations  as  presented,  and  as 
payment  was  demanded  from  said  bank. 
That  each  of  the  parties  to  this  action  had 
notice  and  knowledge  of  the  suqtension  of 
said  bank  from  and  after  tbe  31st  day  of 
October,  1907.  and  that  it  never  resnmed 
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trasliMgs  after  It  Bospended  on  the  SOth  d&y 
of  October,  190T.  Tltat  It  has  never  since 
resamed  business,  and  has  been  at  all  times 
from  that  date  Insolvent"  B.  J.  Le  Breton 
was  ampdnted  receiver  of  the  Insolvent  cor- 
poration January  14.  1908.  During  the  fol- 
lowing  month  plaintiff  demanded  $15,000 
frmu  the  defendant  corporation,  but  said  de- 
mand was  refoMd  on  the  ground  that  pay- 
ment had  therebAire  been  made.  On  Octo- 
ber 28,  1907,  the  manager  of  the  Trust  Com- 
pany wrote  to  the  cashier  of  the  Plumas 
County  Bank.  One  paragraph  of  his  letter 
was  as  ft>llowB:  "I  desire  to  acknowledge 
with  thanks  your  esteemed  lavor  of  24tb  Inst, 
In  which  yon  Inclose  your  check  on  the  Bank 
of  Hideout  Smith  &  Company,  Orovllle,  for 
915,000.00  and  Instruct  us  to  pla(^  same  to 
your  credit  This  has  been  done  and  a  for- 
mal acknowledgment  will  be  sent  you."  On 
NovembOT  1,  1907,  the  cashier  of  the  Plumas 
County  Bank  telegraphed  the  defendant  to 
stc^  payment  on  the  $15,000  draft  drawn  In 
favor  of  the  Trust  Company. 

In  addition  to  the  stipulated  facts  the 
court  found:  "That  upon  the  receipt  by  said 
California  Safe  Deposit  &  Trust  Company 
of  said  check  Na  21S  In  fovor  of  California 
Safe  Deposit  &  Trust  Company  and  said  let- 
ter from  said  Plumas  County  Bank  to  said 
California  Safe  Deposit  &  Trust  Company 
the  aaid  California  Safe  Deposit  &  Trust 
Company  credited  the  same  In  its  cash  book 
being  ItB  book  of  original  entry  to  the  plain- 
tiff bank,  and  on  the  same  day  this  credit  to 
the  plaintiff  bank  of  said  sum  in  the  cash 
book  of  the  California  Safe  Deposit  &  Trust 
Company  was  posted  from  the  cash  book  in- 
to Individual  ledger  No.  2  of  said  California 
Safe  Deposit  &  Trust  Company,  said  entries 
showing  that  the  plaintiff  bank  was  upon 
that  day.  October  28,  1907,  credited  with 
$15,000  on  the  hooks  of  the  California  Safe 
Deposit  &  Trust  Company."  That  a  deposit 
tag  marked  ''New"  and  showing  a  credit  of 
115,000  in  favor  of  the  Plumas  County  Bank 
was  filed  among  the  papers  of  the  Trust 
Company  on  October  28,  1907,  and  that  said 
tag  contained,  among  other  things,  the  fol- 
lowii^:  "In  receiving  checks  on  deposit,  pay- 
able elsewhere  than  in  San  Francisco,  this 
bank  assumes  no  responsibility  for  the  fail- 
ure of  any  of  its  direct  or  Indirect  collect- 
ing agents,  and  shall  only  be  held  liable 
when  proceeds  in  actual  funds  or  solvent 
credits  shall  have  come  into  its  possession. 
Under  these  conditions,  Items  previously 
credited  may  be  charged  back  to  the  depos- 
itor's account.  In  making  this  deposit,  the 
depositor  hereby  assents  to  the  foregoing 
conditions."  That  on  the  same  day  the  said 
check  No.  215  was  mailed  to  the  defendant 
attached  to  the  following  memorandum: 
"California  Safe  Deposit  &  Trust  Company. 
San  Frandsco,  October  28,  1907.  To  Bank 
of  Hideout  Smith  &  Co.,  OrorUle:  Herewith 
for  collection  and  credit,  drawn  on  you: 
Amount  fUMXXk.**  That  on  October  29th  the 


check  and  memorandum  were  received  by  de- 
fendant marked  "Paid,"  and  defendant  deb- 
ited plaintiff  on  Its  books  with  check  No. 
216.  "That  the  plalnUff  bank  sent  the  said 
check  No.  215  for  $16,000  to  California  Safe 
Deposit  &  Trust  Company  for  the  purpose 
of  transferring  tliat  sum  of  money  for  which 
it  liad  credit  at  the  Bank  of  Rldeont,  Smith 
&  Co.  to  CaUfomia  Safe  Deposit  &  Trust 
Company,  and  giving  the  plaintiff  bank  cred- 
it there  for  said  sum.  •  •  •  That  when 
said  check  No.  216  was  received  by  said  de- 
fendant bank  and  said  transfer  had  been 
made  upon  the  books  of  said  defendant 
bank,  and  the  said  sum  of  $16,000  credited 
to  the  CaUfomia  Safe  Deposit  &  Trust  Com- 
pany, said  defoidant  tank  knew  that  Its  ac- 
count with  California  Safe  Deposit  &  Trust 
Company  would  be  overdrawn  In  an  ai^roxi- 
mate  sum  of  $2,600,  and  desiring  to  have  no 
overdraft  at  the  California  Safe  Deposit  & 
Trust  Company's  bank,  and  to  keep  a  bal- 
ance continually  there,  It  sent  to  that  bank 
on  the  29th  day  of  October,  1907,  not  only 
its  draft  on  said  California  Safe  Deposit  & 
Trust  Company  for  the  $16,000  Item  and 
$48.73  additional  thereto  to  cover  other  small 
Items,  but  also  sent  a  cash  draft  for  $6,000 
in  favor  of  California  Safe  D^Mdt  &  Trust 
Company  on  the  Mercantile  Trust  Company 
of  San  Francisco."  That  on  the  same  day 
both  drafts  were  placed  in  the  post  office  at 
Orovllle  contained  in  envelopes  pn^rly  ad- 
dressed to  the  Trust  Company  in  San  Fran- 
dsco, and  having  the  postage  thereon  pre- 
paid. "That  said  draft  No.  307  for  $16,- 
048.73  was  received  by  the  California  Safe 
Deposit  &  Trust  Company  at  or  before  the 
hour  of  noon  on  October  SO,  1007,  and  the 
said  draft  for  $5,000  was  received  by  the 
California  Safo  Deposit  &  Trust  Company 
about  the  hour  of  noon  on  October  30,  1907, 
but  the  exact  time  of  its  receipt  cannot  be 
ascertained."  That  the  draft  on  the  Mer- 
cantile Trust  Company  was  not  cashed  by 
the  California  Safe  Deposit  Sc  Trust  Com- 
pany, but  two  days  after  the  suspension  of 
said  last-named  bank  the  said  draft  for  $5,- 
000  was  returned  uncashed  to  the  defen^nt 
bank.  That  subsequently  the  recover  of  the 
Trust  Company  demanded  and  received  from 
the  defendant  bank  $2,643.44,  behig  the  dif- 
ference between  its  draft  Na  307  and  the 
amount  of  its  fbrmer  balance  with  the  Trust 
Company.  'That  npcHi  the  receipt  by  said 
California  Safe  Deposit  ft  Trust  Company  of 
said  draft  No.  807  at  about  the  hour  of  noon 
on  said  October  80,  1907,  'said  draft  was 
passed  into  the  hands  of  a  clerk  of  said  Cal- 
ifornia Safe  Deposit  &  Trust  Company,  who 
upon  examining  the  books  of  aaid  CaUfomia 
^fe  Deposit  &  Trust  Company  found  that 
said  books  showed  at  that  time  a  credit  to 
the  account  of  the  defendant  bank  of  the 
sum  of  $12,700.29  only,  and  thereupon  re- 
pwted  to  the  manager  of  aaid  Callfwnia 
Sof^  Deposit  ft  Trust  Company  the  amount 
of  balance  ahown  on  said  bo(Aa  to  be  doe  to 
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the  defendant  bank,  and  was  then  and  there 
Instrncted  by  the  manager  of  uld  California 
Safe  D^Kwlt  &  Tnist  Company  to  hold  aald 
draft  Na  807  for  115,048.78  over.  That 
tberenpoD  an  entry  was  made  upon  the  pag- 
es of  the  Interior  collection  book  of  said 
CaUfomla  Safe  Deposit  &  Trnet  Company, 
which  showed  a  copy  of  the  remittance  slip 
accompanying  draft  No.  SOT  of  the  defend- 
ant bank,  noted  as  follows:  'Dft  Held  Orer.' 
That  said  draft  Na  807  was  not  before  the 
dosing  of  the  doors  of  the  CaUfomla  Safe 
Deposit  A  Tnut  Company  canceled,  stamp- 
ed, ixr  in  any  manner  marked,  nor  was  any 
entry,  marking,  or  notation  of  any  kind  or 
character  made  thereon  nntll  after  the  doors 
of  the  GalUomla  Safe  Deposit  &  Tmst  Com- 
pany were  dosed,  to  wit,  on  tlie  14th  day  of 
Mardi,  iSKSS."  That  dtfendact  bank  was  not 
debited  with  draft  Na  307  on  the  books  of 
the  Trust  Company.  "That  during  the  en- 
tire  mtmths  of  Octobtt  and  Norember,  1907, 
and  for  more  than  two  years  prior  thereto. 
It  was  the  custom  In  tlie  dty  <rf  San  Fran- 
cisco of  the  CaUfOmia  Safe  Deposit  it  Tmst 
Company  and  of  all  other  banks  in  said 
by  recommendation  of  their  clearing  house 
that  in  receiTlng  notes,  drafts,  and  checks 
on  points  other  than  said  dty  of  San  Fran- 
dseo,  either  for  collection  or  credit,  that  the 
Imnk  at  which  said  dieck  was'  deposited  for 
cdlectlon  should  transmit  the  same  in  the 
nmial  manner  for  collection  either  to  the 
bank  on  wUdi  it  was  drawn,  or  to  audi 
banks  or  persons  as  it  might  deem  rdiable, 
and  that  the  bank  to  which  it  was  aeat 
might  remit  by  dieck,  draft,  certiflcat^  or 
cash  for  the  proceeds  of  any  ooUectlon,  in- 
stead <tf  remitting  the  exact  money  collect- 
ed." That  the  draft  for  |S,D00  on  the  Mer- 
cantile Trust  Compuiy  in  favor  of  the  Call- 
fornia  Safe  D^wslt  A  Trust  Company  was 
good,  and  would  hare  been  paid  if  present- 
ed. That  "during  more  than  two  years  iHlor 
to  October  80,  1907,  the  defendant  bank 
maintained  a  deposit  with  the  CaUfomla 
Safe  D^oslt  it  Trust  Company,  but  at  no 
time  did  the  CaUfomla  Safe  Deposit  &  Tmst 
Copipany  have  a  deposit  with  the  defendant 
bank.  That  during  said  two  years  tb»  CaU- 
fomla Safe  Deposit  A  Trust  Company  fre- 
quently sent  clie<^  and  drafto  to  the  de- 
fendant bank,  and  the  letters  a«»mpanying 
some  of  than  read  for  collection  and  credit,' 
and  the  letters  accompanying  others  of  them 
read  for  'coUectlon  and  returns,'  and  the  let 
ters  accompanying  stiU  others  did  not  state 
whether  th«y  were  sent  for  'collectl<ni8'  or 
'returns,'  but  in  every  sudi  cue  the  defend- 
ant bank  inunedlately  remitted  the  amount 
of  said  collections  to  the  California  Safe  De- 
posit &  Tmst  Company,  and  in  aU  sudi  cas- 
es the  same  practice  was  pursued  as  was  fol- 
lowed in  the  case  of  che(^  No.  215." 

[1]  At  the  outset  it  may  be  well  to  say 
that  we  do  not  think  the  insolvency  of  the 
Trust  Company  before  the  actual  closing  of 
Its  doon  was  a  material  factor  In  thla  case. 


It  is  highly  probable  that  some  of  the  oO- 
cers  of  that  corporation  knew  of  its  insol- 
vent condition  long  before  the  doors  w«e 
dosed  to  the  pubUc;  and.  If  tlds  action  were 
against  such  ofScers  or  some  one  in  privity 
with  them,  their  fraud  would  be  available 
to  plaintifr  if  he  desired  to  set  aside  any 
transaction  with  the  bank.  For  example,  if 
the  check  for  $15,000  sent  by  the  Plomas 
County  Bank  had  reached  Ban  Francisco 
after  the  Trust  Company  bad  dosed  its 
do<»«,  doubtless  it  coiUd  have  beoi  recover- 
ed from  the  receiver.  But  we  are  consider^ 
ing  the  respective  rights  of  two  equally  in- 
nocent parties  both  dealing  with  an  appar- 
ently solvent  corporation.  As  between  the 
plaintitC  and  the  Tmst  Company,  the  accept- 
ance of  the  former's  deposit  by  the  latter 
while  it  was  Insolvent  was  a  fraud;  but  it 
was  also  a  fraud  against  the  defendant 
Neither  of  these  innocent  parties  can  gain 
any  advantage  over  the  other  by  reason  of 
the  fraud  of  a  third  party  practiced  upon 
both  of  them.  The  rule  is  thus  stated  by  a 
distinguished  author:  **It  is  a  ftand  for  an 
insolvent  depository  to  receive  paper  for  col- 
lection, and,  no  matter  what  may  be  the  in- 
dorsement, the  bank  acquires  no  title.  But 
if  a  diedE  indorsed  in  blank  is  transferred 
to  anottier  bank,  and  advances  are  made 
thereon  in  good  faith,  it  can  hold  the  che^ 
The  depoAtor  in  audi  a  case  most  snftor  that 
the  great  rule,  where  a  bona  fide  holder  of 
paper  is  protected  in  taking  it,  may  be  twe- 
aerved."  2  Bolles,  Modem  Law  of  Banking, 
117. 

[II  The  principal  and  Indeed  tiie  cmdal 
question  in  this  case  is  whether  the  relation  ' 
between  the  Plumas  County  Bank  and  the 
TraBt  Company  was  <me  of  prlndpal  and 
agent  or  creditor  and  debtor.  In  this  be- 
half appellant  dtes  certain  authorities, 
which  we  will  proceed  to  examine. 

In  Hazlett  v.  Commercial  Nat  Bank,  132 
Pa.  110,  19  Aa  55,  the  plaintiff  had  deposit- 
ed his  check  for  $5,000  to  his  account  with 
the  Conmierdal  National  Bank  of  Philadel- 
phia. This  was  drawn  against  the  Penn 
Bank  of  Pittsburgh.  He  was  credited  with 
$6,000,  and  the  check  was  sent  to  the  Penn 
Bank.  It  was  charged  to  the  account  of  Mr. 
Hazlett  and  the  draft  of  the  Penn  Bank  on 
the  Bank  of  the  RepubUc  was  sent  to  the 
Cooumerclal  National  Bank.  This  was  refus- 
ed payment  on  presentation,  and  Mr.  Hazlett 
was  notified  of  that  fact  He  then  wired 
the  Commercial  National  Bank  that  the 
Penn  Bank  was  "all  right"  and  that  Its 
draft,  "would  be  paid  in  a  day  or  two."  He 
added:  "Please  hold  for  a  few  days  and  if 
not  honored,  return  It  to  me."  The  court 
held  that  the  defendant  bank  was  his  agent 
and  that  his  order  to  hold  the  draft  excused 
and  condoned  the  delay  which  prevented 
its  collection.  The  court  did  use  this  lan- 
guage which  plaintiff  here  dtes:  "When  the 
plainttfl  drew  bis  check  for  $6)000  on  the 
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Pefin  Bank  of  Plttaborgli,  and  deposited  said 
duck  witb  tbe  Oommerdal  Bank  of  Pbil- 
adelplila  tor  ooUeetlon,  lie  made  tbe  latter 
bank  bis  agent  'Sha  mere  fiict  tliat  the  col- 
lecting bank  credited  Urn  with  the  check  aa 
cash  did  not  alter  that  relation.  This  la 
6oae  dallT^-^ndoed,  It  la  the  almost  Qninrsal 
naage  to  credit  anch  colleetionB  aa  cash,  on- 
leas  the  cuatomer  making  such  deposit  la 
In  weak  credit  If  the  check  la  unpaid,  it  la 
charged  off  again,  and  the  unpaid  <iheck  re- 
tamed  to  the  dqtinitor.**  The  case*  howerer, 
■caredy  wtAr&t  the  problem  presented  by  the 
<me  at  bar.  'There  the  conduct  of  tbe  parties 
indicated  that  the  contract  was  one  ct  agw- 
cy,  and  that  the  deposit  of  the  cheek  with 
tbe  defmdant  bank  did  not  create  the  re- 
latlomAdp  of  debtor  and  creditor.  In  Ibe 
caae  before  ns  tbe  Plumas  County  Bank  de- 
posited ita  own  check  payable  to  the  Tmat 
Company  with  a  request  to  place  the  amount 
to  its  credit  Tbla  was  done,  and,  after  tbe 
manager  of  tbe  Trust  Company  bad  appris- 
ed plalntifl  of  that  fact,  both  parties  treated 
the  transaction  as  completed.  Plaintiff's 
sworn  statement  to  the  bank  commissioners 
contained  this  language:  "On  October  29, 
1907,  the  Callforola  Safe  Deposit  &  Trust 
Company  received  from  O'Rourke  Enbanks 
Hat  Company  check  No.  788,  drawn  by  W. 
J.  Miller,  on  tbe  Plumas  Coun^  Bank  and  In 
favor  of  the  O'Rourke  Eubanka  Hat  Com- 
pany for  113.26,  and  In  due  course  of  mall 
this  check  was  forwarded  by  the  California 
Safe  Deposit  &  Trust  Company  to  the  Plu- 
mas County  Bank  for  collection  and  credit, 
and  the  books  of  the  Plumas  County  Bank 
show  that  this  check  was  paid  on  October 
31,  1907,  and  the  amount  thereof  placed  to 
tbe  credit  of  tbe  California  Safe  Deposit  & 
Tmst  Company,  thus  redndng  the  amount  of 
their  supposed  Indebtedness  to  the  Plnmas 
County  Bank  to  the  sum  of  ¥14,986.74."  That 
transaction  showed  as  clearly  -that  the 
plaintiff  did  not  send  its  check  merely  for 
collection,  as  Hazlett's  direction  In  tbe  cited 
case  from  Pennsylvania  indicated  his  under- 
standing that  the  defendant  bank  was  mere- 
ly bis  agent 

Rapp  T.  National  Bank.  136  Pa.  43S,  20 
Atl.  SOS,  was  a  case  in  which  the  check  had 
been  refused  except  for  collection.  It  was 
a  raised  check.  The  drawee  paid  It  but 
when  the  forgery  was  discovered  the  amount 
paid  because  of  tbe  alteration  of  the  In- 
strument was  refunded  by  the  collecting 
bank,  and  it  was  held  that  said  bank  should 
not  bear  the  loss,  although  tbe  Arm  that  had 
sent  tbe  check  by  the  defendant  bank  for 
collection  bad  been  credited  with  the  fall 
amount  abowu  the  face  of  tbe  forged 
instrument  The  case  merely  announces  the 
undoubted  rule  that  where  a  worthless 
check  left  for  collection  has  been  credited 
to  a  depositor,  tbe  amount  involved  may  be 
charged  back  to  him  when  the  wortblessneas 
of  the  lAuwr  Is  discovered.  Unquestlonabty, 


if  the  check  In  the  case  at  bar  bad  been 
valueless,  tbe  Trust  Company  mie^t  have 
charged  it  back  to  tbe  Plumas  County  Bank ; 
but  it  was  perfectly  good,  as  it  vras  drawn 
on  a  solvit  bank  In  which  the  drawer  had 
a  balance  imnre  than  sufficient  for  tbe  pay- 
ment of  the  amount  called  for. 

Rldiardson  t.  Denegre,  93  Fed.  072,  86  O. 
O.  A.  452,  contains  an  admitted  obiter  dlc- 
tnm  that  **tbe  checks  of  depositors  in  tbe 
ordinary  course  of  business  with  a  bank 
do  not  become  fbe  property  of  the  bank, 
and  tlie  ration  of  debtor  and  creditor  ia 
not  established,  but  that  of  iffinctpal  and 
agent  prevails  up  to  tiie  time  tbe  cbedk  la 
collected  and  money  is  received  by  tbe 
bank."  The  case  was  decided  upon  «itirely 
diflwuit  principles,  and  Is  of  no  great  an- 
tborltaUve  force.  In  Hendcfrson  v.  O'Gonor, 
106  CaL  388,  S9  Pac;  786,  the  bank  had  re- 
fused to  acc^  the  draft  in  Question  as  a 
deposit  After  tbe  failure  of  the  bank  tbe 
recover  collected  the  amount  due  upon  tbe 
draft.  Tbe  court  held  that  the  only  relation 
between  the  plaintiff  and  tbe  bank  was  that 
of  principal  and  agent  and  that  the  latter 
had  no  title  to  the  draft  nor  to  tbe  collected 
fonds.  National  Gold  Bank  v.  McDonald, 
61  Cal.  66,  21  Am.  Bep.  697,  was  a  case  In 
which  a  depositor  presented  a  check  drawn 
in  bis  favor  upon  tbe  plaintiff  bank.  He 
was  credited  in  his  bank  book  for  the 
amount  of  the  check;  but  when  the  day's 
business  was  reviewed,  it  was  discovered 
that  the  drawer  had  no  funds  on  deposit 
Accordingly  the  bank  charged  the  depositor's 
account  with  the  amount  of  the  check.  It 
was  held  that  the  transaction  of  Itself  did 
not  import  an  agreement  by  the  bank  to  ac- 
cept the  check  as  cash.  The  substance  of 
that  decision  Is  that  a  bank  baa  until  the 
close  of  business  hours  for  the  day  to  de- 
termine whether  or  not  final  credit  will  be 
given  for  a  check  drawn  upon  and  payable 
by  Itselt  The  facts  of  that  case  and  Ocean 
Park  Bank  v.  Rogers,  6  Cal.  App.  678,  92 
Paa  879.  are  almost  identical.  Neither  case 
goes  BO  far  as  to  hold  tliat  no  agreement  is 
possible  whereby  the  bank  in  which  a  check 
is  deposited  may  receive  It  as  cash. 

In  the  case  at  bar,  not  only  had  the  plain- 
tiff been  given  full  credit  by  the  Trust  Com- 
pany for  the  check,  but  the  check  Itself 
was  good,  and  Immediately  upon  its  pres- 
entation to  tbe  solvit  drawee  was  honored. 
It  was  never  i^fnsed  payment  as  were  the 
checks  in  the  cases  discussed.  The  plaintiff 
bank  knew  nothing  of  the  condition  of  de- 
fendant's account  with  the  Tmst  Company. 
What  it  wanted  was  credit  with  the  Tmst 
Company  for  fl5,000.  That  ia  what  It  re- 
ceived, and  tbe  details  ctf  tbe  collection  of 
the  amount  from  the  drawee  of  the  check 
are  therefore  immaterial. 

But  plalntifl  contends  that  although  the 
Tmst  Company  opened  a  deposit  account 
witai  It  the  relation  of  principal  and  a^nt 
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anbslsted  betwem  them  because  of  the  role 
announced  upon  tbe  deposit  slip  that  Items 
previously  credited  might  be  charged  back 
to  the  depositor's  account  upon  the  failure 
of  any  of  Its  direct  or  Indirect  collecting 
agents,  and  that  It  would  only  be  liable  when 
"proceeds  In  actual  funds  or  solvent  credits" 
f^ouM  have  come  Into  Its  possession.  Re- 
spondent concedes  that  the  rule  announced 
exists  without  any  such  written  evidence, 
but  that  the  right  to  charge  off  bad  checks 
does  not  affect  the  bank's  title'  While  the 
courts  are  divided  upon  this  quesUon,  it  Is 
generally  held  that  this  right  to  return 
checks  If  they  are  unpaid  does  not  affect 
their  ownership.  2  Bolles,  Modem  Law  of 
Banking,  %  22;  First  Nat  Bank  t.  Armstrong 
(C.  C.)  39  Fed,  233. 

Respondent  contends,  and  we  think  cor- 
rectly, that  the  contract  between  the  plain- 
tiff and  the  Trust  Company  made  the  latter 
the  owfler  of  check  No.  219.  We  have  seen 
that  plaintiff  sent  it  for  tbe  purpose  of  open- 
ing a  new  account,  and  that  it  recognized 
tbe  Talidlty  of  the  deposit  by  crediting  the 
Trust  Company  with  the  Miller  check.  De- 
fendant received  the  check  with  an  indorse- 
ment indicating  that  the  Trust  Company  was 
the  owner  4tf  the  paper.  This  was  as  follows: 
"Pay  to  the  order  of  yourself,  previous  In- 
dorsement guaranteed.  California  Safe  De- 
posit and  Trust  Company,  San  Frandaco, 
Oaltfomla.  J.  Dalzell  Brown,  Manager." 
The  check  was  also  accompanied  by  the  slip 
announcing  that  it  was  sent  '*for  collection 
and  credit"  All  of  these  things,  as  well 
as  the  opening  of  the  new  account  with 
plaintiff  by  the  Trust  Company,  evidence  a 
contemporary  construction  of  the  relations 
between  plaintiff  and  the  Trust  Company 
totally  at  variance  with  plalntlfra  assertion 
that  tbe  dieck  was  sent  merely  for  collec- 
tion. 

The  matter  of  receiving  and  crediting 
checks  has  recently  been  considered  by  the 
Supreme  Court  of  the  United  States  In  Bur- 
ton V.  United  States,  196  U.  S.  283,  25  Sup. 
Ct  243,  49  L.  Ed.  482.  It  became  Important 
In  a  criminal  case  to  know  whether  checks 
drawn  on  a  St.  Louis  bank  but  credited  to 
the  defendant  by  Rlggs  National  Bank  of 
Washington,  D.  C,  should  be  regarded  as 
having  been  received  and  paid  in  St  Louis. 
Mr.  Justice  Peckham,  delivering  the  opinion 
of  the  court  said:  "There  was  no  oral  or 
special  agreement  made  between  the  defend- 
ant and  the  bank  at  the  time  when  any  one 
of  the  checks  was  deposited  and  credit  glv- 
ea  for  the  amount  thereof.  The  defendant 
had  an  account  with  the  bank,  took  each 
check  when  it  arrived,  went  to  the  bank,  in- 
dorsed the  check  which  was  payable  to  his 
order,  and  the  bank  took  the  check,  placed 
the  amount  thereof  to  the  credit  of  the  de- 
fendant's account  and  nothing  farther  was 
said  in  r^ard  to  the  matter.  In  othw 
words,  it  was  the  ordinary  case  of  tbe 
transfer  or  sale  of  the  check  by  the  defend- 


ant and  the  purchase  <tf  It  by  Qie  bank,  and 

upon  its  delivery  to  the  bank,  nnd^  tbe  cir- 
cumstances stated,  the  title  to  the  diedc 
passed  to  the  bank  and  it  became  the  owner 
thereof,  it  was  in  no  sense  the  agent  of  the 
defendant  for  the  purpose  of  coUectlng  the 
amount  of  the  check  from  the  trust  company 
upon  which  It  was  drawn.  From  the  time 
of  the  delivery  of  the  check  by  the  defend- 
ant to  the  bank  it  became  the  owner  of  the 
check ;  It  could  have  torn  It  up  or  thrown  It 
In  the  fire  or  made  any  other  use  or  disposi- 
tion of  it  which  it  chose,  and  no  right  of 
defendant  would  have  been  infringed.  The 
testimony  of  Mr.  Brlce,  the  cashier  of  Rigga 
National  Bank,  as  to  the  custom  of  tbe  bank 
when  a  check  was  not  paid  of  charging  it 
up  against  the  depositor's  account  did  not 
in  the  least  vary  the  legal  effect  of  the  trans- 
action; it  was  simply  a  method  pursued  by 
the  bank  of  exacting  payment  from  the  In- 
dorser  of  the  check,  and  nothing  more. 
There  was  nothing  whatever  in  the  evidence 
showing  any  agreement  or  understanding  as 
to  the  effect  of  the  transaction  between  the 
partly — the  defendant  and  tbe  bank — mak- 
ing It  other  than  such  as  the  law  would  im- 
ply from  the  focta  already  stated.  The  for- 
warding of  the  check  'for  collection,*  as 
stated  by  Mr.  Brlce,  was  not  a  collection 
for  defendant  by  the  bank  as  bis  agent  It 
was  sent  forward  to  be  paid,  and  the  Biggs 
Bank  was  Its  owner  when  sent  *  •  • 
The  general  transactions  between  tbe  bank 
and  a  customer  In  the  way  of  deposits  to  a 
customer's  credit  and  drawing  against  the 
account  by  the  customer  constitute  the  re- 
lation of  creditor  and  debtor.  As  Is  said  by 
Mr.  Justice  Davis,  In  delivering  tbe  opinion 
of  the  court  In  Bank  of  tbe  Republic  v. 
MUlard,  10  Wall.  152,  155  aS  L.  Ed.  897), 
in  speaking  of  this  relationship:  *It  Is  an 
important  part  of  tbe  business  of  banking  to 
recd.ve  d^slts,  but  when  they  are  received, 
unless  there  are  stipulations  to  the  contrary, 
they  belong  to  the  bank,  become  part  of  ita 
general  funds,  and  can  be  loaned  by  it  as 
other  moneys.  The  banker  is  accountable  for 
the  deposits  which  be  receives  as  a  debtor, 
and  he  agrees  to  discharge  these  debts  by 
honoring  the  checks  which  the  depositors 
shall  from  time  to  time  draw  on  him.  The 
contract  between  the  parties  is  purely  a  le- 
gal one,  and  has  nothing  of  tbe  nature  of  a 
trust  In  It  This  subject  was  fully  discussed 
by  Lords  Cottenham,  Brougham,  Lyndhurst 
and  Campbell  In  the  House  of  Lords  in  the 
case  of  Foley  v.  Hill,  2  Clark  &  Ftnnelly,  28, 
and  they  all  concurred  In  the  opinion  that 
the  relation  between  a  banker  and  customer, 
who  pays  money  into  the  bank,  or  to  whose 
credit  money  Is  placed  there,  la  tbe  ordinary 
relation  of  debtor  and  creditor,  and  does  not 
partake  of  a  fiduciary  character,  and  the 
great  weight  of  American  authorltlefl  la  to 
tbe  same  effect*  When  a  check  la  taken  to 
a  bank,  and  the  bank  receivei  It  and  places 
the  amount  to  tbs  credit  of  a  CDstdnuB;  Om 
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relation  of  credltw  and  debtor  between  than 
snbststs,  and  it  iB  not  that  of  principal  and 
agent  This  principle  la  held  In  Thompson 
T.  Biggs,  6  WalL  603  [18  L.  Ed.  704],  and  al- 
so In  Marine  Bank  t.  Pnlton  Bank,  2  WalL 
252  [17  L.  Ed.  785].  See  also  Scammon  t. 
Kimball,  92  U.  B.  362,  868  [23  L.  Ed.  483]; 
DaTlB  T.  Blmira  Savings  Bank,  161  U.  8. 
276,  288  [16  Sup.  Ot  602,  40  L.  Ed.  TOO]. 
The  case  of  Cragle  t.  Hadley,  90  N.  Y.  131 
[1  N.  E.  637,  62  Am.  Bep.  9],  contains  a 
statement  of  the  rule  as  follows,  per  An- 
drews, J.:  The  general  doctrine  that  upon 
a  deposit  made  by  a  costomer  In  a  bank  In 
the  ordinary  course  of  bndnesa,  or  of  money, 
or  of  drafts  or  diecks  received  and  credited 
as  money,  the  title  to  the  money,  or  to  the 
drafts  or  checks,  is  Immediately  vested  in 
and  becomes  the  property  of  the  bank.  Is 
Dot  open  to  question.  Commercial  Bank  of 
Albany  v.  Hughes,  17  Wend.  (N.  T.)  94; 
Metropolitan  Nat.  Bank  v.  Loyd,  90  N.  T. 
E30.  The  transaction  in  legal  effect  is  a 
totnsfw  of  the  money,  or  drafts  or  checks, 
as  the  case  may  be,  by  the  customer  to  the 
bank,  npon  an  Implied  contract  on  the  part 
of  the  latter  to  repay  the  amount  of  the 
deposit  upon  the  checks  of  the  depositor. 
The  bank  acquires  title  to  the  money,  drafts, 
or  checks  on  an  Implied  agreement  to  pay 
an  equivalent  consideration  when  called  up- 
on by  the  depositor  in  the  usual  course  of 
business.'  In  Metropolitan  Nat  Bank  t. 
Loyd,  90  N.  Y.  680,  one  of  the  cases  referred 
to  by  Judge  Andrews,  Judge  Danforth,  in 
speaking  of  the  effect  of  placing  a  check  to 
the  fredit  of  a  depositor  In  his  account  with 
the  bank,  said  that:  The  title  passed  to  the 
bank,  and  they  (the  checks)  were  not  again 
subject  to  his  control.  See  Scott  v.  Ocean 
Bank  In  City  of  New  York,  23  N.  Y.  289,  and 
other  pases  cited  In  the  opinion.* " 

The  Supreme  Court  of  Oklahoma  cited  the 
above-quoted  case  and  other  valuable  author- 
ities In  Ilobart  Nat  Bank  v.  McMurrough, 
24  Okl.  210.  103  Pac.  601. 

We  conclude  that  the  Judgment  of  the  low- 
er court  must  be  sustained;  but,  even  If  we 
should  hold  that  the  check  in  question  was 
sent  to  the  Trust  Company  for  collection, 
we  would  be  compelled  to  decide  that  It  was 
■collected. 

[3]  The  court  found  upon  sufficient  evi- 
dence that  both  the  check  of  the  defendant 
bank  upon  the  Trust  Company  for  an  amount 
«xceedlng  $15,000,  and  the  other  draft  for  $5,- 
OOO  (which  was  a  solvent  credit),  reached  the 
Trust  Company  before  noon  on  October  30, 
1907,  before  the  latter  institution  closed  its 
doors.  That  they  were  not  duly  passed 
through  the  books  to  defendant's  credit  at 
■once  is  no  fault  of  the  defendant  It  can- 
not be  prejudiced  by  mere  omissions  In  book- 
keeping. It  had  compiled  with  every  possible 
requirement  by  paying  the  check  in  the  man- 
ner usual  to  the  course  of  business  between 
banks.   It  Is  immaterial  that  snbaeqoently. 


without  authority  <v  right,  some  ofBclal  of 
the  insolvent  bank  returned  the  uncollected 
draft  for  $5,000  to  the  Bank  of  Bideout, 
Smith  &  Co.  Defendant  had  promptly  smt 
that  draft  in  good  faith  to  meet  its  overdraft 
That  was  enough.  And,  since  plaintiff  must 
look  to  the  assets  of  the  Insolvent  oorpora- 
tlon  for  the  recovery  of  its  pro[X)rt1on  of 
Its  deposit  it  cannot  now  complain  of  the  re- 
tam  of  the  $5,000  for  the  very  good  reason 
that  the  overdraft  of  defendant  has  since 
been  paid  to  the  receiver. 
The  Judgment  and  order  are  affirmed. 

We  ooncor:  HBNSHAW,  J.;  LORIGAN,  J. 


OPPBNHEIMBB  v.  RADKE  A  CO.    (S.  F. 
6,286,  6.331.) 

(Supreme  Court  of  California.    March  25, 
1918.) 

1.  Apful  Awn  E^BOB  (I  957*)  —  Rkvikw  — 
Discretion  of  Tbiai,  coitbt. 

The  appellate  conrti  will  not  reverse  a 
declrion  of  the  trial  court  refusing  or  graotina 
relief  from  a  default  under  Code  Civ.  Proc.  f 
473,  providing  for  relief  from  default,  In  the 
discretion  of  the  court  unless  It  appears  then 
was  an  abuse  of  dIacretloD. 

[Ed.  Note.— F(v  other  eases,  see  Appeal  and 
Error,  Cent  lAg.  |  8828;  Dec.  Dig.  1  9C7.*] 

2.  Exceptions,  6ii,l  of  (|  43*)— Txiob  fob 
Pbesentation— Excuses  fob  Delat. 

A  showing  that  the  managing  officer  of  de- 
fendant corpontton  decided  after  an  advene 
judgment  to  attempt  to  effect  a  compromise 
rather  than  to  app^,  that  be  did  not  know  a 
bill  of  exceptions  must  be  proposed  within  10 
days,  and  expecting  to  be  able  to  effect  the  com- 
promiae  he  only  requested  his  attorneys  to  pro* 
cure  short  stays  of  execution,  which  they  did, 
until  the  compromise  was  abandoned,  does  not 
establish  that  defendant  is  entitled  under  Code 
Civ.  Proc.  S  473,  to  be  relieved  of  its  default  in 
failin?  to  propose  a  bill  ot  exceptions,  so  tiiat 
an  order  ot  the  trial  court  denying  relief  con- 
stitutes no  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
BiU  of,  Cent  Dig.  f  72% ;  Dec.  Dig.  §  43.*] 

In  Bank.  Appeal  from  Superior  Court 
City  and  County  of  San  Francisco;  EL  P. 
Mogan,  Judge. 

Action  by  I^eopold  C^^wnhelmer  against 
Badke  A  Company.  There  was  a  Judgment 
for  plaintiff,  and  from  an  order  denying 
defendant's  motion  to  reUeve  It  from  de- 
fault in  falling  to  propose  its  bill  of  aeep> 
tlons  within  time,  defendant  appeals.  Order 
affirmed,  and  appeal  dismissed. 

Henry  C.  SchaertEer,  of  San  Francisco, 
for  appellant  Ltllenthal,  McKlnstry  &  Ray- 
mond, of  San  Francisco  (Orville  0.  Pratt  J'-, 
of  San  Francisco,  of  ootmsel),  tor  respondent 

SHAW,  J.  Judgment  was  entered  against 
the  defendant  In  favor  of  the  plaintiff  In  an 
action  upon  a  promissory  note  on  April,  26, 
1912.  Notice  thereof  was  served  on  the  de- 
fendant on  May  1,  1912.  The  law  allows  10 
days,  or  such  further  time,  not  exceeding  80 
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days,  aa  may  be  allowed  by  the  court,  after 
anch  notice,  within  which  to  eerre  upon  the 
adveree  party  a  draft  of  a  proposed  bill  of 
exceptions,  to  be  ased  on  appeal  from  the 
Jnd^ent  Code  Clr.  Proc.  §|  660,  1064. 
The  defendant  cUd  not  prepare  or  serve  such 
ptopoeeO.  bill  witbln  the  10  days  allowed  by 
the  Code,  and  it  did  not  obtain  any  ext^slon 
of  the  tline  within  which  to  do  so.  On  June 
24th  it  gave  notice  of  motion  for  relief  from 
the  defenlt  in  falUng  to  propose  such  bill. 
The  motion  came  on  for  hearing  and  was  de- 
nied by  the  court  The  appeal  here  present- 
ed is  from  the  order  denying  such  motloa 

[1]  Under  section  473  of  the  Code  of  Civil 
Procedure,  a  party  may,  In  the  discretion  of 
the  court,  at  any  time  within  six  monttis  be 
relieved  from  a  default  taken  against  him 
"through  his  mistake,  Inadvertence,  surprise 
or  excusable  neglect"  The  giving  of  such 
relief  is,  by  the  Code  itself,  committed  to  the 
discretion  of  the  court  in  wlilch  the  default 
occurred.  It  is  thoroughly  settled  that  the 
appellate  courts  will  not  reverse  a  decision 
of  the  trial  court  refusing  or  granting  sntdi 
relief,  unless  It  clearly  appears  that  there 
was  an  abuse  of  discretion.  Ingrlm  v.  Ep- 
person, 137  CaL  371,  70  Pac.  165 ;  O'Brien  v. 
Leach,  139  Oal.  222,  72  Pac.  1004,  96  Am. 
8t  Rep.  106;  Alferltz  v.  Cahen,  146  Gal.  809, 
78  Paa  878;  Vinson  v.  K.  B.  Co.,  147  Oal. 
483,  82  Pac.  63. 

[2]  The  motion  for  relief  was  supported  by 
an  affidavit  of  B.  L.  Radke,  president  of  the 
defendant  corporation,  and  apparently  its 
managing  officer.  We  give  a  statement  of 
the  facts  set  forth  In  the  affldarit  After  the 
judgment  was  rendered  against  the  defend- 
ant, he  decided  to  attempt. to  procure  a  com- 
promise, rather  than  to  take  an  aK^)eal,  and 
thus,  if  possible,  aTold  the  expense  of  an  ap- 
peal, and  he  Informed  the  defendantfs  atUa- 
neys  of  this  purpose.  The  negotlatlonB  fbr 
such  settlement  continued  until  June  1,  1912. 
In  the  meantime,  defendant's  attomeya.  at 
hla  Instance  and  In  order  to  gain  Ume  tor 
the  negotiations  and  protect  defendant's 
proDcrtj  from  levy,  had  proenred  Uiree  or^ 
ders,  each  for  a  10  days*  stay  of  execution; 
the  last  expiring  on  May  81,  1912.  On  that 
day  the  arrangements  for  settlenient  were 
practically  comidete,  bat  a  third  person  on 
whom  Radke  depended  for  asslBtance  was 
tnexpectedly  called  away  to  be  absent  until 
June  8d.  Radke  did  not  opect  that  an  ez- 
ecntion  wonld  be  Issited  nntU  after  tbe  lat- 
ter date.  One  was  issued,  however,  on  June 
Ist,  and  It  was  at  onoe  levied  on  the  defend- 
ant's ptopcrty.  This  ended  all  efforts  to 
compromise  and  Radke  then  detennlned  to 
take  an  appeal  from  tbe  judgment,  and,  for 
the  first  time,  Informed  defmdanf s  attor- 
neys that  the  defendant  desired  to  do  so. 
The  rason  he  did  not  previously  Instruct 
them  to  appeal,  or  to  prepare  a  bill  of  excep- 
tions was  that  he  folly  expected  to  be  able 


to  make  a  comproihise  and  did  not  wish  to 
incur  expense  which  would  be  unnecessary 
if  he  succeeded  in  settling  the  case.  He  did 
not  know  that  the  law  gave  only  10  days' 
time  to  serve  a  draft  of  the  proposed  bill  of 
exceptions  on  appeal  and  he  made  no  Inquiry 
and  asked  no  advice  of  his  attorneys  on  that 
subject  What  he  did  say  to  them  In  this 
Interval  of  80  days  was  that  be  believed  he 
could  settle  the  case,  that  for  that  reason 
there  was  no  necessity  for  bothering  with 
an  appeal,  and  that  all  he  desired  of  them 
was  that  they  should  ol>tain  short  stays  of 
execution  from  time  to  time  until  he  made 
the  arrangemrakts  to  settle.  These  facts  do 
not  establish  a  clear  case  of  inadvertence  or 
excusable  neglect  They  rather  tend  to  show 
the  want  of  any  good  excuse  for  his  failure 
to  advise  the  attorneys  that  he  desired  to 
appeal  if  his  efforts  to  compromise  should 
fall,  or  for  his  neglect  to  ask  their  advice 
as  to  the  things  necessary  to  be  done  to  pre- 
serve his  right  to  an  effectual  appeal.  We 
cannot  say,  under  the  drcomstances  stated, 
that  tbe  r^osal  of  the  relief  asked  tor  was 
an  abuse  of  discretion.  The  order  miut 
therefore  be  afflxmed, 

The  defendant,  notwithstanding  the  lack 
of  a  bill  of  exceptions,  toa^  an  appeal  from 
the  judgment  On  August  1^  1912,  the  re- 
spondent moved  this  court  to  dismiss  said 
appeal,  because  of  defendant's  failure  to  file 
a  transcript  on  appeal  within  time.  Upon 
a  showing  that  this  proceeding  for  relief  was 
pending,  the  motion  to  dismiss  the  appeal 
was  denied  without  iHreJudlce.  The  plaintiff 
now  asks  that,  in  the  event  that  the  order 
refusing  leave  to  serve  a  proposed  bill  of 
exceptions  be  affirmed,  the  aforesaid  appeal 
from  the  judgment  be  dismissed.  The  de- 
fendant consents  to  such  dismissal  upon  the 
conditions  stated.  As  we  conclude  that  the 
order  must  be  affirmed,  the  dismissal  of  the 
appeal  from  tbe  Judgment  will  accordingly 
be  made. 

Tbe  order  denying  the  motion  to  set  aside 
tbe  default  in  falling  to  serve  and  file  a  draft 
of  the  proposed  bill  of  exceptions  lis  affirmed. 
The  motion  to  dlsmlai  the  appeal  flrom  the 
judgment,  being  the  aroeal  numbered  8.  F. 
6,286,  Is  granted,  and  it  Is  ordered  that  said 
last-mentioned  an>eal  be  dismissed. 

We  concur:  ANOELLOTTI,  J.;  SL08S, 
J.;  MEIiTIM,  J.;  HENSHAW,  J.;  LOBI- 
GAN.  J. 


CITY  AND  OOUNTT  OF  SAN  FRANCISCO 

T.  LARSEN.    (8.  F.  S,814.) 
(Supreme  Court  of  California.    March  22, 

1018.  Rehearing  Denied  April  21, 1913.) 
LiCBNSES  (1  6*)— Business  License— "Rsa- 

St  1899,  p.  248,  I  1,  Bubsec.  16,  author- 
izes the  city  and  county  of  San  Francisco  to 
impose  license  taxes  bat  declares  that  no  h- 
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cenn  tax  ahsU  be  impoBed  on  as;  per«ou  who, 
at  any  fixed  place  of  budness,  Belle  or  manu- 
factnrea  goo&t  wareB,  or  merchandise,  except 
Buch  as  reqnirefl  a  permit  from  the  board  of 
poUce  commiaaioners.  etc  fl<M  that,  lince  a 
reBtanranl  la  primarily  a  public  eating  place, 
and  not  a  place  where  the  busineas  of  manu- 
facturing or  aeUing  coods,  waree,  or  merchan- 
dise ia  carried  on,  the  keeper  of  a  reataurant 
ia  not  tttgaged  in  the  baaineaa  of  aellfaig  looda 
wttfalni  the  exception,  and  ia  anbject  to  the 
tax. 

[EkL^ote. — For  otiier  caaes,  aee  Licenaea, 
Gent  Dig.  {{  6,  6.  18;  Dec  Dig.  i  6.* 

For  other  definitioiia.  see  Words  and  Pbras- 
ea,  ToL  7.  pp.  6180,  6181;  toL  8,  p.  7789.] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  Goan^  ot  San  FrandBco;  J.  M. 
Seawell,  Judge. 

Action  by  the  City  and  County  of  San 
Francisco  against  Carl  G.  Laraen.  Jads* 
ment  for  plaintiff,  and  defendant  aiq^eals. 
AfBrmed. 

Sdvard  O.  Harrison  and  Haatioe  E.  Harri- 
son, both  at  San  Frandaoo,  for  antellant 
Percy  V.  Long*  Ctl7  Atty.,  and  N.  J.  Manson. 
Asst  aty  Att7t  botb  Of  San  Francisco,  for 
respondent 

SHAW,  J.  nils  action  was  tegim  to  re- 
cover of  tbe  deCoodant  tlie  anm  of  f42, 
claimed  to  be  due  tnm  blm  to  the  plaintiff 
for  license  taxes  Imposed  npon  him  for  keei>- 
ins  a  restaurant  In  the  dty  fn  tbe  period  of 
six  months,  ending  December  81,  1909.  The 
oonrt  below  gave  Jndgment  for  plataitifl:.  De- 
fendant appeals  from  tba  judgment  and  from 
an  order  refusing  a  new  trial 

The  ordinance  imposing  the  license  tax 
sued  for  is  numbered  1677.  It  Imposes  a 
license  tax  upon  the  owners  or  tnepen  of 
hotels,  boarding  bouses,  lodging  houses,  apart- 
ment houses,  restaurants,  and  upon  cater- 
ers ;  the  amount  of  the  tax  depending  upon 
the  amount  of  tlie  quarterly  gross  receipts 
from  the  business.  Upon  that  basia  the 
Quarterly  tax  upon  the  bnslneaa  of  tto  de> 
fendant  was  $21. 

The  validity  of  the  ordinance  Is  attached 
upon  the  ground  that  It  is  contrary  to  the 
provisions  of  tbe  city  and  county  charter 
prescribing  the  powers  of  the  board  of  super- 
visors, referring  to  section  1  of  chaptw  2, 
art  2,  Stats.  1899,  p.  248.  The  section  con* 
talus  86  snbdlvl^ns.  Tlie  parts  of  it  with 
which  we  are  here  concerned  are  the  opm- 
ing  sentence  and  subdivision  10,  which  are 
as  follows:  **SubJect  to  tiie  provlstons,  lim- 
itations, and  restrictions  In  this  diarter  con* 
talned,  tbe  board  ot  supervisors  shall  have 
power  •  •  •  (15)  To  impose  license  taxes 
and  to  provide  for  the  collection  thereof;  but 
no  license  taxes  shall  be  imposed  upon  any 
person  who  at  any  fixed  place  of  business 
In  the  dty  and  county,  sells  or  manufkctnres 
goods,  wares  or  merchandise  exo^  such  as 
regnire  permits  from  the  board  of  police 
commisdoners  as  provided  in  this  charter." 
The  exception  covering  kinds  of  business  re* 


quiring  a  police  permit  refers  to  the  busi- 
ness of  selliDg  Intoxicating  liquors  and  the 
kinds  of  business  mentioned  In  article  8,  c. 
3.  I  1,  and  chapter  4,  S  7.  Stats.  1899.  p. 
327.  This  exception  does  not  affect  the  pres- 
ent case. 

On  behalf  of  tbe  appellant,  the  argument 
Is  that  one  who  keeps  a  restaurant  is  en- 
gaged In  the  business  of  selling  goods,  and 
hence  that  he  comes  within  the  terms  of  the 
prohibition  against  the  Imposition  of  license 
•taxes  on  a  person  who  sells  goods,  wares, 
and  merchandise  at  a  fixed  place  of  business. 
It  cannot  be  doiied  tiiat  the  eating  of  food 
by  a  customer  at  a  restaurant,  in  the  regular 
course  of  business,  Involves  a  sale  of  the 
food  eat^  The  price  of  the  food  alone  is 
usually  not  specified,  but  It  Is  included  In  a 
lump  sum,  with  the  charge  for  service  and 
use  of  dishes,  chair,  and  tabl&  It  Is  never- 
thelesa  a  sale  of  the  food  consumed,  within 
the  technical  definition  of  that  term. 

But  this  single  point  of  colnddrace  does 
not  necessarily  bring  the  restaurant  keeper 
within  the  class  described  In  the  exempting 
clause.  We  are  not  dealing  solely  with  the 
question  whether  or  not  he  does,  In  his  busi- 
ness technically  sell  goods,  but  with  tbe 
question  whethw  or  not  within  the  meaning 
of  tbe  provision  prohibiting  license  taxes 
upon  described  places  o^  buslnees,  be  Is  a 
person  who  "sells  or  manufactures  goods, 
wares,  or  merchandise."  We  must  look  to 
the  phrase  as  a  whole,  ctmsider  its  object 
and  purpose,  and  give  it  a  meaning  accord- 
ing to  the  ordinary  acceptation  of  the  words 
used.  When  we  ai>eak  of  a  place  where  tbe 
busineas  of  selling  or  manufacturing  goods, 
wares,  or  merchandise  Is  carried  on,  we  do 
not  usually  think  of  restaurants  In  that  con- 
nection. One  who  mixes  and  cooks  food:* 
stalls  is  engaged  in  the  business  of  manu- 
facturing goods.  If  we  use  tbe  words  accord- 
ing to  tbdr  literal  meaning,  but  if  we 
mention  manufactures,  we  should  scarcely  ex- 
pect to  be  understood  to  refer  to  the  keepers 
of  restaurants.  A  restaurant  keeper  is  not 
accordliv  to  ordinary  usage,  dtber  a 
dumt  or  a  manufacturer.  1h»  fact  is  that 
both  the  sale  and  tbe  manntectare  of  food 
are  mere  minor  Inddents  to  tbe  luetdng  of 
a  restaurant  A  restaurant  is,  prbnarily, 
a  public  eating  plac&  It  is  not,  primarily, 
or  according  to  the  ordinary  habit  ct  speech, 
a  place  where  tl»  business  ot  manufacturing 
or  sdllng  goods,  vnres,  or  merchandise  is 
carried  on.  We  are  of  tbe  oplnlcoi  that  this 
phrase  in  the  charter  was  used  In  its  or- 
dinary acceptation  to  describe  what  Is  usu- 
ally understood  tor  the  words  when  used  in 
tliat  collocation,  and  that  when  so  under* 
abooOi,  tbe  business  of  seUlng  or  manufac- 
turing goods,  wares,  or  merchandise  does  not 
Indude  the  busineas  of  ke^jdng  a  botd  or 
restaurant  The  opening  dause  ot  tbe  sub- 
division confers  general  power  to  impose 
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license  taxes  apon  aH  kinds  of  tonslnesa  Am 
this  particular  bnslnesB  does  not  fall  within 
tbe  exemption  provided  In  the  second  clause, 
It  follows  that  the  board  of  snperrlBors  had 
power  to  enact  the  ordinance  under  which 
the  Jndgmrat  was  given. 
The  Judgment  and  order  are  affirmed. 

We  concur:  8L08S,J.;  ANGBLLOm^X; 
iUBLTIN,  J.;  HBNSHAW,  X 


8.  H.  HABMON  LUMBER  GO.  T.  BBOWN 
et  aL   (&  r.  tifiOZ.) 

(Supreme  Oourt  of  California.   Ikforeh  24, 
IftLS.  Behearto^^iiled  April  23, 

1.  Mechanics*  Lixnb  (|  75*)— Impbovkhknts 

BT  I^SSBB— CtoNSTBUCnVK  NOTIOK  TO  LXS- 
80B. 

An  owner  of  a  lot  was  charseaUe  with 
eonstroctlTe  notice  of  the  construction  of  lien- 
able  improvements  made  bj  a  leasee  where  the 
lease  reqnirecl  auch  improvementa  to  be  made, 
aa  waa  another  teaaor  under  a  leaee  which  did 
not  require,  but  which  contemplated  the  mak- 
ing oC  auch  improvements. 

[Ed.  Mote.— For  other  caaea.  aee  Mechanics' 
Liens,  Cent.  Dig.  H  10&-107;  Dea  Dig.  |  75.*] 

2.  MxCHANIOa'  lAHfl  (I  7S*}— IHFBOWUXNTS 

BT  Lbsskk— OonsTBUonvB  Notice  to  Leb- 

flOB. 

Owners  of  adJoinloK  lots,  who  leased  them 
under  leasee  reqoiring  or  contemplating  the 
conatruction  of  improvementa  thereon,  were 
f:ha»eable  with  notice  of  the  construction  of 
a  Single  building  extending  over  both  lota, 
where,  by  making  diligent  Inquiry,  tbey  would 
have  diacovered  that  the  building  waa  being 
erected  under  aingle  anthoricatioa  of  peraona 
claiming  a  leasehold  Intereat  la  both  lota. 

[Ed.  Note.— For  other  casea,  see  Mechanics' 
Liens,  Cent  Dlf.  i|  108-107;  Dec  Dig.  1 16*} 

In  Bank.  Appeal  from  Superior  Court, 
City  and  Gonnty  of  Ban  Vtancisoo;  J.  M. 
Seawall,  Ju^e. 

Consolidated  actions  by  the  S.  H.  Harmon 
Lomber  Company,  by  E.  L.  Malsbary, 
Harry  Falmw,  and  by  W.  P.  Fuller  ft  Ga 
against  I.  L  Brown  and  others.  Judgment 
dlamlsaing  the  actions,  and  plaintlffa  appeal 
Berersed. 

Cooper,  Gray  ft  Cooper,  Gray  ft  Cooper, 
and  Adams  A  Adams,  all  of  San  Francisco, 
for  appdlants.  Joseph  Haber,  Jr.,  and  Staf- 
ford ft  Stafford,  all  of  San  Francisco,  for 
respondents. 

SLOSS.  J.  The  above-entlUed  actions  for 
the  foreclosure  of  mechanics'  liens  were  con- 
solidated for  trial.  At  the  close  of  the  cases 
of  plalnUffs,  the  defendants  made  motions 
for  nonsuit,  which  were  granted,  and  Judg- 
ment dismissing  the  action  entered.  Xhe 
plaintiffs  appeal  from  the  Judgment 

The  defendant  Brown  was  and  is  the  own- 
er of  a  lot  on  the  comer  of  Mission  and  Sev- 
enteenth streets,  in  the  city  and  county  of 
San  Francisco,  havUig  a  frontage  of  110  feet 
on  Mission  street    Adjoining  this  property 


to  tbe  south  Is  a  lo^  frontlnf  60  teet  on  Mis- 
sion street,  owned  the  defendant  Agnes  C. 
Doran.  On  July  17,  1906,  Brown  leased  his 
lot  to  the  defendant  Louis  T.  Samuels  for  a 
term  of  five  years  from  August  1, 1906.  Tbe 
term  was  enbseqnmtly  extended  to  July  81, 
1914.  In  the  lease  Samuels  covenanted  that 
he  would,  ^tb  all  refwmable  dispatch,  erect 
building  improvements  upon  the  demised 
premises.  It  was  alao  agreed  that  all  such 
improvements  should  at  the  expiration  of  the 
term,  or  sooner  determination  of  the  lease, 
become  the  praperty  of  the  lessor.  Samuels, 
on  July  29,  1906,  sublet  the  premises  to  the 
defendants  Moses  Davis  and  Samuel  Davla 
for  a  term  ending  August  1, 1914,  by  a  lease 
containing  the  same  provisions  with  refer- 
ence to  Improvements  ftS  those  found  in  Us 
lease  from  Brown. 

On  January  21,  1907,  the  defendant  Agnes 
C.  Doran  leased  her  lot  to  said  defendants 
Davis  for  a  term  of  ^ght  years  beginning 
February  1,  1907.  By  this  lease  the  lessees 
agreed  to  pay  all  taxes  on  "the  value  of  all 
improvements  that  may  be  erected  upon  aald 
land  by  said"  lessees,  lliey  were  given  au- 
thority to  remove  any  buildings  or  other  im- 
provements that  might  be  erected  by  them  on 
the  land,  provided  that  snch  improvements 
were  removed  before  February  15,  191S.  If 
not  then  removed,  the  improvementa  were  to 
become  the  property  of  the  lessor.  It  was 
further  agreed  that  all  improvements  made 
upon  the  land  should  be  security  for  the  pay- 
ment of  rent  and  for  the  other  covenants  of 
the  lease.  After  the  execution  of  the  leases 
to  the  defendants  Davis,  said  defendants  em- 
ployed the  plaintiff  Malsbary  to  prepare 
plans  for  a  building  and  to  superintend  its 
erection.  The  building  was  commenced  in 
April,  1907,  and  completed  in  November,  1907. 
The  various  plaintiffs  furnished  labor  and 
materials  for  use  in,  and  whldi  were  used  in, 
the  construction  of  the  bulldli^,  and,  within 
the  time  allowed  by  tbe  statute  flled  claims 
of  Uen  for  the  unpaid  portions  of  their  re> 
spectlve  demands. 

The  building  erected  covers  a  frontage  of 
120  feet  of  Mission  street  It  occupies  all  of 
tbe  Brown  lot  and  the  northerly  ten  feet  of 
the  Doran  lot  Neither  Brown  nor  Mrs.  Dor- 
an ever  posted  the  notice  described  In  section 
1102  of  tbe  Code  of  CXvU  Procedure,  disclaim- 
ing responsibility  for  said  Improvements.  The 
record  contains  no  evidence  tending  to  show 
that  either  of  said  defendants  had  actual 
knowledge  of  tbe  construction  in  time  to 
have  posted  such  notice; 

[1]  The  principal  question  Is  whether,  un- 
der the  facts  above  recited,  the  defendants 
Brown  and  Doran  should  be  held  to  have  bad 
constructive  notice  of  the  erection  of  the 
building  lu  question  in  such  manner  as  to 
render  their  Interests  in  the  respective  tots 
subject  to  tbe  liens  claimed  by  plalntUfe. 
The  respondents  contend:  First,  that  there 
was  nothing  to  impute  to  either  of  tbe  own- 
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era  notice  of  tbe  erectioD  of  any  bind  of  an 
Improremoit  upon  ^ther  of  the  lots;  and, 
second.  It  Is  argued  tbat,  if  notice  vexe  to  be 
impnted  to  them  at  all,  It  could  only  be  no- 
tice to  each  owner  of  a  building  erected  sole- 
ly npdn  his  or  her  lot,  and  not  notice  that  a 
single  building,  covering,  in  part,  both  lots, 
was  being  erected  "Jointly  on  the  two  parcels 
of  land:"  As  a  corollary  to  the  second  posi- 
tion, It  is  urged  that  nether  lot  of  land  Is, 
so  far  as  the  Interest  of  the  defendants 
Brown  and  Doran  is  concerned,  subject  to 
the  liens  here  asserted.  In  discussing  these 
questions,  we  make  no  separate  mention  of 
the  defendant  Samuels,  as  bis  position  is, 
for  the  purposes  of  this  Inquiry,  substantially 
the  same  as  that  of  the  defendant  Brown. 

To  the  first  of  the  propositions  just  stated, 
viz.,  that  neither  of  the  owners  would,  under 
the  circumstances  disclosed,  be  chargeable 
with  notice  of  the  erection  of  a  building 
standing  entirely  upon  bis  or  her  lot,  we  can- 
not give  our  assent  Under  section  1192,  as 
It  read  at  the  time  of  tbe  transactions  here 
in  question.  Improvements  erected  upon  the 
land  of  one  who,  although  not  in  fact  author- 
izing them,  falls  to  give  the  required  notice 
within  three  days  after  obtaining  knowledge 
of  the  construction  or  Intended  construction 
are  deemed  to  have  been  constructed  at  the  in* 
stance  of  tbe  owner,  and  his  Interest  Is  made 
subject  to  liens.  West  Coast  Lumber  Co.  v. 
Newklrk,  80  Cal.  275,  22  Pac.  231.  The 
knowledge  which  will  subject  the  owner  to 
this  burden  Is  not  alone  actual  knowledge. 
Constructive  knowledge  (1-  e-i  notice  of  cir- 
cumstances which  would  put  a  prudent  man 
upon  Inquiry  as  to  the  fact  In  question  tOlv. 
Code,  I  191),  Is  equally  potent  to  bind  the 
owner.    Santa  Monica  L.  ft  M.  Co.  v.  Hege, 

119  Cal.  376.  51  Pac.  555 ;  Evans  v.  Judson, 

120  Cal.  282,  52  Pac.  586;  Hlnes  v.  Miller, 
122  Cal.  517,  55  Pac.  401.  In  each  of  the  cas- 
es Just  cited  the  owner  was,  upon  facts  very 
similar  to  these  appearing  here,  held  to  have 
had  constructive  notice  of  the  contemplated 
Improvements.  In  Santa  Monica  L.  ft  M. 
Co,  v.  Hege,  the  owner,  after  verbally  leas- 
ing a  lot,  gave  his  lessee  permission  to  con-, 
struct  certain  additions  to  a  building  which 
stood  upon  the  lot  Upon  these  facts,  tbe 
court  below  "properly  held,"  says  this  court 
"that  the  building  was  constructed  with  the 
knowledge  of  the  appellant  [owner]  and  that 
his  failure  to  give  the  notice  required  by  sec- 
tion 1192  of  the  Code  of  Ovll  Procedure  ren- 
dered his  interest  in  tbe  land  subject  to  the 
Hen."  In  Evans  v.  Judson,  notice  was  held 
to  be  imputed  to  the  owner  from  the  fact 
tbat  lie  had  made  a  lease  for  six  months, 
giving  to  the  lessee  the  prlvil^e  of  removing 
improvements  made  by  him  in  tbe  premises, 
unless  tbe  removal  would  damage  tbe  exist- 
ing structure,  in  which  case  the  added  Im- 
provements were  to  become  the  property  of 
tbe  lessor.  Hlnes  v.  Miller  reached  the  same 
result  There  the  owners  of  a  mine  had 
leased  It  giving  to  tbe  leaeees  Qie  right  to 
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sink  shafts  and  run  tunnels  in  working  and 
developing  the  mine;  the  lessors  to  lecelTe 
one-fourth  of  the  gross  output 

These  decisions  leave  no  room  for  question 
tbat  Brown,  at  least,  was  chargeable  with 
constructive  notice  of  tbe  erection  of  improve- 
ments under  the  authority  of  the  lease 
made  by  him.  That  lease  did  not  merely  per- 
mit improvements;  it  bound  the  lessee  to 
erect  a  building  on  the  ^tlre  lot  "with  all 
reasonable  dispatch."  It  further  vested  the 
ownership  of  such  building  In  Brown  upon 
the  termination  of  the  lease.  These  circum- 
stances certainly  required  him,  as  a  prudent 
man,  to  prosecute  Inquiry  to  ascertain  wheth- 
er his  lessee  was  complying  with  his  obliga- 
tion to  promptly  construct  Improvements 
which  were  to  inure  to  the  benefit  of  the 
lessor.  Under  tbe  terms  of  the  lease,  it  may 
further  be  remarked  a  failure  by  tbe  lessee 
to  perform  any  of  his  covenants,  including 
tbe  covenant  to  build,  was  made  a  ground 
for  terminating  the  lease. 

In  tbe  case  of  the  defendant  Doran,  the 
conclusion  Is  not  80  obvious.  Yet  we  think 
that  she,  too,  must  be  held  to  have  had  con- 
structive notice  of  the  erection  of  any  build- 
ing tbat  might  be  constructed  on  her  lot  by 
her  lessees.  While  her  lease  to  tbe  defend- 
ants Davis  did  not  require  tbe  latter  to  erect 
Improv^enta,  It  contained  provisions  Indi- 
cating clearly  tbat  tbe  parties  contemplated 
such  erection.  Tbe  lessees  bound  themselves 
to  pay  taxes  on  Improvements  that  might  be 
erected.  While  they  were  given  the  right  to 
remove  such  Improvements,  this  right  was 
conditioned  upon  tbe  removal  being  efTected 
wlthtn  a  certain  time.  The  lessor  stipulated 
for  and  obtained  under  the  lease  a  beneficial 
Interest  In  any  building  tbat  might  be  con- 
structed. Not  only  was  she  to  become  tbe 
owner  of  such  building  if  It  were  not  re- 
moved within  the  time  limited,  but  It  at 
once  became  security  for  the  performance  of 
all  covenants  of  the  lessees.  Knowing,  then, 
that  she  bad  given  the  lessees  tbe  right  to 
erect  improvements  upon  her  property,  and 
being  Interested  In  any  Improvements  which 
they  might  erect,  the  due  protection  of  her 
own  rights  required  her  to  make  such  In- 
quiry as  would  disclose  whether  or  not  the 
lessees  were  proceeding  to  build  upon  the 
lot  Some  weight,  too,  Is  to  be  attributed  to 
tbe  circumstance  that  tbe  property  leased 
was  a  vacant  city  lot,  and  that  tbe  lessees 
contracted  to  pay  a  substantial  rentaL  The' 
expectation  of  the  parties  must  have  been 
that  the  lessees  would  utilize  the  only  avail- 
able method  of  realizing  a  benefit  from  such 
property;  that  Is  to  say,  by  improving  it 
with  a  building  which  could  be  rented  or 
used  by  themselves. 

The  decisions  dted  above  fully  justify  the 
conclusion  that  the  facts  in  evidence  were 
sufficient  to  give  Mrs.  Doran  constructive 
notice  of  the  erection  of  a  building  on  her 
lot  by  her  lessees.  Her  position  is  closely 
analogous  to  that  (tf  the  leBaor  In  Brans  v. 
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Judson,  rapra.  In  that  case  as  In  this  there 
was  a  lease  anthorlzing,  bnt  not  requiring, 
the  making  of  Impiorenients,  and  giving  the 
lessor,  In  certain  contingencies,  an  Into^st 
in  any  Improvements  made.  The  respond- 
ents seek  to  distinguish  the  Brans  Case  upon 
the  ground  that  the  lease  there  under  con- 
sideration was  for  a  term  of  months 
only.  But,  while  the  opinion  does  lay  some 
stress  upon  the  shortness  of  the  term,  we 
do  not  regard  that  circumstance  as  the  con- 
trolling one.  The  essential  facts  putting  the 
lessor  upon  Inquiry  were  that  he  knew  that 
Improvements  were  contemplated,  and  that 
he  had  an  Interest  in  such  Improvements  as 
might  be  made.   See  Hines  v.  BUller,  supra. 

[2]  There  remains  the  question  whether 
there  Is  to  be  Imputed  to  the  respective  les- 
sors notice  of  the  construction  of  a  single 
building  covering,  In  whole  or  in  part,  the 
lots  owned  by  them  severally.  As  the  re- 
e^ndents  view  the  case,  the  question  is 
whether  an  owner  of  one  lot  can  be  charged 
with  liens  for  the  construction  of  a  building 
erected  In  part  on  his  lot  and  In  part  on  the 
property  of  another,  where  the  owners  of 
the  two  lots  have  not  Jointly  authorized  the 
construction.  It  is,  In  effect,  conceded  that, 
where  there  has  been  such  Joint  authoriza- 
tion, the  owners  have  by  their  act  treated 
the  several  lots  as  a  single  parcel,  and  thus 
subjected  the  combined  property  to  Hens  for 
the  building  or  improvement  erected  on  tbem 
Jointly.  Lamtmt  v.  Le  Fevre,  96  BUdh.  176, 
55  N.  W.  687;  Miller  v.  Sh^iard,  60  Minn. 
268,  62  N.  W.  894;  Mensel  v.  Tnbbs,  61  Minn. 
364.  68  N.  W.  653,  1017.  17  L.  B.  A.  815; 
Carter  Lumber  Ca  v.  Simpson,  83  Tex.  370, 
18  S.  W.  812.  In  guch  cases,  the  several 
holdings  are,  for  the  purposes  of  the  Uen 
law,  to  be  r^rded  as  a  single  tract  Ham- 
ilton V.  Delhi  M.  Co..  118  Cal.  148,  60  Faa 
37&  But,  say  the  respondents,  such  union 
of  different  parcels  einnot  be  held  to  result 
where  the  req^tlve  ownors  have  not  Joined 
in  making  or  authorizing  the  consteucUon. 
Neither  Brown  nor  Mrs.  Doran  had- actual 
knowledge  that  a  building  was  being  erected, 
or  was  authorized  to  be  erected,  on  the  land 
of  the  other.  The  constmctive  notice  to  be 
imputed  to  each  owner  is  limited,  as  is  claim- 
ed, to  the  Improvemrait  of  the  lot  of  such 
owner.  TbB  conclusion  contended  for  is 
therefore  that  there  was  neither  an  actual 
Joinder  between  the  owners  for  the  erection 
of  a  single  building  covering  the  pro[>erty  of 
both,  nor  constructive  notice  of  such  erection, 
binding  them  as  If  tbey  had  expressly  so 
Joined.  This  argument,  we  think,  unduly 
limits  the  scope  of  the  notice  imputed  to  the 
respondents  and  the  efTect,  under  section 
11^,  of  their  failure  to  post  a  disclaimer  of 
responsibility. 

The  provisions  of  the  Code  of  Civil  Pro- 
cedure Impose  a  lien  upon  the  building  or 
Improvement  Section  1183;  Willamette  8. 
M.  Co.  T.  Kremer,  94  CaL  200,  208,  29  Pa& 


638.  A  lien  upon  the  land  upon  which  the 
building  or  Improvement  Is  constmcted,  or 
so  much  thereof  as  msy  be  required  for  the 
convenient  use  and  occupation  thereof,  is 
also  given.  Section  1185.  But  the  primary 
thing  is  the  lien  upon  the  building.  The  lien 
upon  the  land  is  Incident  thereto.  Humboldt 
L.  M.  Co.  V.  Crisp,  146  Gal.  686.  81  Pa& 
30,  106  Am.  St  Rep.  75,  2  Ann.  Cas.  811. 

The  lien  imposed  upon  the  land  under 
section  1185  is  limited  to  the  interest  of  the 
person  who  caused  the  building  to  be  con- 
structed; but,  by  the  provisions  of  section 
1192,  the  Interest  of  other  persons  who,  with 
knowledge  of  the  construction,  fail  to  dis- 
claim is  also  subjected  to  the  lien.  Harlan 
T.  Stufflebeem,  87  Cal.  608,  25  Pac.  686.  The 
defendants  Davis  had,  under  their  leases,  an 
Interest  in  each  of  the  two  lots.  Making  a 
contract  for  the  erection  of  a  building  to 
occupy  said  lots,  they  rendered  the  building 
Itself,  when  constructed,  liable  as  an  entirety 
for  liens  of  i)erBon8  furnishing  labor  or  ma- 
terials in  the  construction.  And  unquestion- 
ably the  interest  of  these  defendants  (Davis) 
In  the  several  lots  had  been  so  Joined  for 
the  purposes  of  the  lmi)rovement  as  to  render  ■ 
that  Interest  in  the  land  equally  subject 
to  the  liens.  The  effect  of  section  1192  Is 
to  put  the  nondlaclaimlng  owner  (with  no- 
tice) in  the  position  which  he  would  have 
occupied  If  he  had  himself  aothorlsed  the 
construction.  The  building  "shall  be  held  to 
have*  been  couBtnicted  *  *  *  at  the  in- 
stance of  sncb  owner."  If,  then,  the  owners 
of  the  two  lots  here  In  question  woe  charge- 
able with  notice  of  the  wection  of  the  bnlld- 
In^  they  are  by  the  statute  Identliled  with 
the  persons  who  actually  caused  the  erection. 
The  building  was  in  fact  authorised  to  bs 
built  as  a  whole  upon  land  treated  as  a  sin- 
gle parceL  The  result  of  sudi  anthorisatbui 
and  constmctlon  properly  ftUa  upon  those  st 
whose  instance  the  work  must  undw  tttm 
statute,  be  held  to  have  been  done^ 

But  it  is  said,  the  re^ndents  are  not 
chargeable  with  notice  that  any  Joint  cm- 
s traction  on  the  two  lots  was  being  under- 
taken. If  such  notice  was  necessary  to  the 
Imposition  upon  their  land  of  liability  for 
the  liens,  we  think  they  had  it  The  con- 
structive notice  Imputed  to  them  by  the  fact» 
putting  than  upon  inquiry  extended  to  all 
matters  which  they  would  have  learned  by 
a  proper  prosecution  of  such  inquiry.  Tt^ 
execution  of  the  leases  required  them,  as  we 
have  seen,  to  be  reasonably  diligent  to  learn 
what  Improvements  were  being  put  upon 
their  lots  by  their  lessees.  Such  inquiry.  If 
It  had  been  undertaken,  would  have  disclos- 
ed that  a  single  building  was  being  erected 
upon  ground  which  comprised,  in  whole  or 
in  part  both  lots.  This  fact  Itself,  If  prop- 
erly followed  by  the  Inquiry  which  It  would 
naturally  Induce,  would  bave  led  to  the  fur- 
ther discovery  that  the  building  was  being 
erected  under  tba  stngls  antfaorlsatton  of 
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POTsons  claiming  a  leasehold  Interest  In-  both 
lota.  There  Is  no  reason  for  holding  that 
each  of  the  owners  had  a  right  to  assume 
that  the  lessees  would  erect  nothing  bat  sep- 
arate bnUdings  upon  the  respecttve  lots. 
Neither  lease  contains  any  restriction  to  this 
effect,  and  It  is  not  contended  that  the  de- 
fendants DaTls  violated  any  duty  which  they 
owed  to  either  lessor  by  constructing  the 
building  as  they  did. 

We  hold,  accordingly,  that  the  land  neces- 
sary for  the  conventent  use  and  occupation 
of  the  building  waa  liable,  as  a  whole,  for 
liens,  r^tardless  of  the  separate  ownership. 
This  being  so,  then  la  no  merit  In  the  ad- 
ditional ground  of  nonsuit  urged  against 
three  of  the  plaintlffls,  tIb^  that  tbey  had 
failed  to  prove  all^tlona  ct  their  com- 
plaints to  tbe  effect  that  derat-twdfths  In 
value  of  tbe  work  dime  was  bestowed  Upon 
the  propoly  of  Brown,  and  one-twelftb  upon 
that  of  Mrs.  Doran.  In  view  of  our  condu* 
slon  that  the  land  of  both  of  theae  defoid- 
anta  was  chargeable  as  a  unit,  this  auc- 
tion was  entlrtiy  Immaterial,  and  no  proof  In 
sai9ort  of  it  was  required. 

The  Judgment  is  reversed. 

We  concur:  ANOELLOTTI,  J.;  BHAW, 
J. ;  MBLTIN.  J.;  HENSBAW,  J. 


LAKE  et  aL  T.  SUPERIOR  COURT  IN  AND 
FOR  KERN  GOUNTT.    (3.  F.  6,245.) 

(Supreme  Court  of  Califomia.   March  22, 
1813.   Beheariog  Denied  21, 

im) 

1.  iHJrNCnOW  (I  230»)  —  ViOtATION  —  PUK- 

ISHUENT— Mode  of  Fbocedube. 

A  proceediuK  to  punish  for  contempt  any 
violation  of  an  injunction  may  Iw  properly  ini- 
tiated by  dtatton. 

[Ed.  Note.— For  other  oues.  see  Injunction, 
Cent  Dig.  H  602-016;  DecTlllg.  fSBa*] 

2.  IwJUKonoN  (I  223*)— Dbckeb— Validitt— 
Violation— Contempt. 

Where,  in  a  suit  Id  eqiiltr  to  sustain  a 
certificate  of  sale  of  state  land  after  the  rights 
of  the  h<dder  had  been  forfeited  by  foredosnre, 
the  court  found  In  favor  of  the  defendants  who 
claimed  under  a  sabsequent  certificate  bolder, 
and  in  the  ezerdse  of  jurisdiction  enjoined 
petitioners  daimlng  under  the  foredosed  cer- 
tificate from  thereafter  asBcrting  or  claimins 
an;  right  to  or  interest  in  tbe  property  or 
any  part  thereof^  and  from  in  any  manner  as- 
serting or  claiming  that  a  previous  judgment 
terminating  the  certificate  was  iavsBd,  peti- 
tioners committed  a  contempt  of  court  In  there- 
after filing  a  cross-complaiQt  Id  a  snbseqnent 
action,  in  which  they  sought  to  again  attack 
directly  the  validly  of  such  original  jadgment 
and  to  enforce  a  claim  under  the  original  cer- 
tiflcate  to  the  land. 

[Kd.  Note.— For  other  caseB,  see  Injunction, 
Gent  Dig.  ||  448-478;  Dec.  Dig.  |  223.*] 

3.  Injunction  (8  228*)  —  Vioi^tion  — Con- 
TXUPT— Persons  Lia-ble. 

Where  persons  claiming  an  intereat  in 
certain  land  under  a  forfeited  state  land  cer- 
tificate were  enjoined  from  thereafter  mak- 
ing any  claim  to  the  land  thereunder,  a  snc- 


cessor  in  interest  of  one  of  such  persons  was 
charged  with  notice  of  tbe  injunctive  decree, 
bound  by  the  judgment,  and  chargeable  in  con- 
tempt proceedings  for  violating  it 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Gent  Dig.  H  4S4-49S;  De&  Dig.  | 

4.  iNJUNcnon  (f  226*)  —  Vioution  —  COH- 

TKUPT  —  AtTOBNEYS  —  CONTUMAOIOUB  OON- 
DDCT. 

Where  daimants  under  a  forfeited  state 
land  certificate  were  enjoined  ^m  thereafter 
claiming  any  Interest  hereunder,  and  an  at- 
torney subsequently  filed  a  cross-complaint  for 
the  claimants  asserting  and  claiming  under 
such  certificate,  and  intdsted  on  mamtainiDg 
the  cross-complaint  after  his  attention  liad 
been  called  to  the  injunction,  be  was  not  ex- 
cused for  Ilia  contempt  because  he  overlooked 
the  Injunctive  provision  of  the  decree  at  the 
tine  he  filed  the  cross-complaint 

[Ed.  Note.— For  other  caaes.  see  Injunction, 
Cent  Dig.  i  478;  Dec  Dig.  {226.*] 

In  Bank.  Writ  of  Review  to  Superior 
Court,  Kem  County;  Paul  W.  Bennett  Jndge. 

Petition  for  writ  of  review  by  Fred  W. 
Lake  and  others  against  tbe  Superior  Court 
of  the  State  of  California  in  and  for  tbe 
County  of  Kem  to  review  a  Judgment  de- 
claring petttlonm  In  contempt  Writ  dl»^ 
charged. 

James  F.  Peck,  of  Oakland,  and  J.  C.  Camp- 
bell, of  San  Francisco  (Walter  Shelton,  of 
San  Francisco,  of  counsel),  for  petitlouers. 
Frank  H.  Short  and  Everts  &  Ewing,  all  of 
Fresno,  George  E.  Whitaker,  of  Bakersfleld, 
and  J.  W.  McKinley.and  Hunsaker  A  Britt, 
all  of  Lob  Angdes,  tor  respondent 

HEN8HAW,  J.  This  court  Issued  Its  writ 
to  review  a  judgment  of  the  superior  court 
of  the  county  of  Kern  dedarlng  petitioners 
to  be  in  contempt  The  contempt  charged 
and  found  rests  upon  the  violation  by  peti- 
tioners of  another  judgment  given  by  tbe 
same  superior  court,  enjoining  them  from  the 
assertion  of  any  rights  or  claims  to  certain 
real  estate  situated  in  the  county  of  Kem. 
In  the  last-mentioned  case  an  appeal  from 
tbe  order  denying  a  motion  for  a  new  trial 
was  affirmed  by  this  court  whose  decision 
will  be  found  in  Lake  t.  Bonynge,  161  CaL 
121,  U8  Pac.  636.  In  the  oplniod  handed 
down  in  that  case  will  also  be  found  a 
statement  of  many  of  the  facts  bearing  upon 
this  consideration.  It  may  be  convenient, 
however,  briefly  to  summarize  tbem. 

In  1889  S.  Davis  procured  a  certificate  ot 
purchase  for  640  acres  of  land  belonging  to 
the  state  of  California.  In  1892  in  the  su- 
perior court  of  Kem  county  was  commenced 
by  the  people  of  the  state  of  California  an 
action  a^inst  8.  Davis  to  foreclose  his  In- 
terest In  the  land  and  annul  his  certificate  of 
purchase  on  account  of  liis  ftiilure  to  pay  the 
interest  on  the  unpaid  balance  of  the  pur- 
chase price.  On  December  27,  1892,  a  decree 
so  foreclosing  and  annulling  Davis'  certificate 
of  pnrcliase  was  entered.  No  appeal  was 
taken  from  this  judgment  and  it  became  final 
on  December  27,  1893.    There  was  at  the 
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time  of  the  commencement  of  tbe  action 
nothing  of  record  with  the  registrar  of  the 
state  land  ofQce  to  disclose  that  Davis  had. 
I>arted  with  any  Interest  In  his  certificate  of 
purchase.  In  July,  1899,  Mary  A.  Bonynge 
made  application  to  purchase  the  same  land 
from  the  state,  and  a  certificate  of  purchase 
therefor  was  Issued  to  her  on  January  21, 
1900k  On  December  7,  1900,  Davie  executed 
a  ccmveyance  of  all  his  Interest  In  his  certifi- 
cate to  one  Charles  H.  Gllman.  Gllman  re- 
tained a  one-fourth  Interest  and  conveyed 
three-fourths  to  Lake  and  Snow,  nnder  an 
agreement  on  their  part  to  take  and  main- 
tain all  necessary  legal  proceedings  to  estab- 
lish the  validity  of  the  Davis  certificate  of 
purchase.  On  Decemher  31,  1900,  In  pur^ 
auance  of  this  agreement  a  motion  was  made 
by  F.  W.  Lake  to  vacate  the  Judgment  of 
foreclosure  In  People  of  State  of  California 
T.  Davis,  upon  the  ground  that  no  service  of 
summons,  actually  or  constructively,  had 
been  made  on  Davis.  This  motion  was  made 
apon  the  records  and  files  In  the  action,  sup- 
ported by  the  affidavits  of  Davis,  Oilman, 
and  lAke.  The  outcome  of  this  controversy 
will  be  fODnd  reported  In  People  v.  Davis, 
148  CaL  078,  n  Pac.  661.  In  brief,  the  de- 
cision of  this  court  upheld  tlie  action  of  the 
trial  court  In  refusing  to  vacate  the  judg- 
ment upon  the  ground  that,  as  the  motion  so 
to  do  was  not  made  within  the  time  limit 
fixed  by  section  478  of  the  Code  of  ClvU  Pro- 
cedure, tlie  court  could  grant  it  only  from  an 
Inspection  of  the  judgment  roll,  and  then 
only  If  such  an  Inspection  showed  that  the 
Judgment  was  Todd  upon  its  ftice.  It  wu 
beM.  that  the  judgment  in  People  t.  Davbi 
was  not  void  upon  its  Umb,  for  the  reason 
that,  however  defeetlTe  the  affidavit  for  imb- 
Ucatton  of  summons  or  the  ord^  for  pubUca. 
tion  of  summons  might  be,  th«y  constituted 
no  part  of  the  judgment  roll  under  the  law 
In  fb>rce  at  the  time  the  judgment  was  glv^i, 
and  therefore  could  not  be  considered  upon 
the  motion.  While  the  moti(m  to  vacate  the 
judgment  so  made  In  People  v.  Davla  was  a 
direct  attack  npcm  the  judgment,  It  was  a 
direct  atta^  of  so  limited  a  character  that 
the  trial  court  was  conflped  to  a  scrutiny  of 
the  judgmoit  roll  and  could  not  entertain 
any  evidence  dehors  that  record  to  show  Its 
Invalidity ;  this  court  saying,  '*Tbe  sole  rem- 
edy of  the  aggrieved  party  who  may  not  in 
fact  have  been  served  Is  to  be  found  In  a 
new  action  on  the  equity  side  of  the  court" 
People  V.  Norrls,  144  Cal.  422,  77  Pat  998; 
Bacon  V.  Bacon,  160  Cal.  484,  89  Pac.  317; 
Pioneer  L.  Co.  v.  Maddux,  10»  Oal.  642.  42 
Pac.  295,  80  Am.  St.  Rep.  87. 

On  the  24th  day  of  March.  1000.  Thomas 
It.  Moran  filed  in  the  office  of  the  state  sur- 
veyor general  his  affidavit  and  application  to 
purchase  the  same  land.  The  contest  which 
thus  arose  was  by  the  surveyor  general  re- 
ferred to  the  superior  court  of  the  coun^  of 
Kern  for  trial  and  determination,  and  upon 


BBPOBTEB  <Oftl. 

July  26.  1900,  Thomas  fx  Horan  commenced 
his  action  against  Mary  A.  Bonynge  and 
others  for  the  determination  of  this  contest. 
Gllman  and  his  associates,  Lake  and  Snow, 
sought  leave  to  intervene  in  this  contest  and 
were  permitted  to  interv^e.  >  In  their  inter- 
vention they  set  up  the  Davis  certificate  of 
purchase,  asserted  Ite  validity,  charged  the 
Invalidity  of  the  judgment  in  People  v.  Davis 
for  the  reason  that  the  trial  court  had  not  In 
any  manner  obtained  jurisdiction  to  render 
a  valid  or  any  judgment  against  Davis,  and 
asked  for  a  decree  dedarlng  the  judgment  In 
People  V.  Davla  to  be  null  and  void,  canceling 
the  certificate  of  purchase  Issued  to  Mary  A. 
Bonynge,  and  establishing  the  validity  of 
the  Davis  certificate  To  this  complaint  In 
Intervention  a  general  demurror  was  Inters 
posed  on  behalf  of  Mary  A.  Bonynge,  and  the 
demurrer  was  sustained.  The  Interveners  suf- 
fered judgment  accordingly.  From  the  judg- 
ment in  favor  of  Uary  A.  Bonynge  a^inst 
the  Intervenes  upon  demurrer  sustelned,  and 
against  Moran  after  trial  on  the  facts,  the 
Intervenes  appealed.  The  opinion  of  this 
court  upon  their  appeal  will  be  found  report- 
ed In  Moran  t.  Bonynge  167  GaL  206,  107 
Pac.  312.  In  brief,  that  opinion  declares  that 
the  demurrer  was  properly  sustained  because 
of  the  failure  of  the  complaint  in  Intervene 
tion  to  allege  the  facte  necessary  to  show 
that  Davis  was  a  qnalified  purchaser  at  the 
time  he  made  his  application  and  received 
his  certificate ;  and,  further,  that  the  court's 
reftiaal  to  allow  the  intervenffira  leave  to 
amend  must  be  regarded  "as  fully  justified, 
idnoe  there  la  no  biU  of  meeotiovB  nor  any 
tBcta  to  show  the  contrary." 

The  third  phase  of  this  Uttgatlon  wlU  be 
fbnnd  reported  in  Lake  v.  Bonynge,  161  GaL 
120.  lis  Pac.  086.  In  January,  1808^  the 
defendant  Mary  A.  Bonynge  had  paid  to  the 
stete  the  full  purchase  price  of  the  land  and 
had  received  ttw  steto's  patent  thertfor.  On 
MaiYfh  1,  1909,  lAke  and  Snow,  r^resenttng 
the  clalmante  to  the  Davis  certificate,  broni^t 
an  action  against  Mary  A.  Bonynge  and  otlu 
ers,  asserting  the  validity  and  legality  of  the 
Davis  certificate,  and  that  it  is  the  only 
valid  subsisting  certificate  of  purchase  Issued 
by  the  state,  alleging  tliat  the  certificate  ot 
purchase  issued  to  Mary  A.  Bonynge,  the  re- 
ceipt of  moneys  from  her,  and  the  final  Issu- 
ance of  patent  to  her.  were  all  Inadvertently 
and  Illegally  d<me  and  made  by  the  stete^ 
and  the  complaint  prayed  that  Mary  A. 
Bonynge  be  decreed  to  hold  the  naked  legal 
title  to  the  land  In  trust  for  the  plaintiffs. 
The  answer  of  Mary  A.  Bonynge,  after  deny- 
ing the  material  avermente  of  plaintiff's  com- 
plaint, set  up  the  Judgment  in  People  v.  Da- 
vis, averring  that  It  was  duly  given  and  made 
and  was  and  is  a  valid,  subsisting,  and  final 
judgment  under  which  all  the  rlghte  of  Da- 
vis and  his  successors  in  interest  In  and  to 
his  certificate  of  purchase  were  foreclosed 
and  annulled,  ^nie  court  found  In  favor  of 
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the  defendants  aa  to  the  validity  and  eflfect 
of  the  judgment,  and  entered  Its  decxee  In 
their  favor,  suatalning  the  patent  to  the  de- 
fendant Mary  A.  Bonyng^  and  concludlitf 
with  the  following  language :  **It  la  farther  or^ 
dered,  adjudged,  and  decreed  Uiat  the  Judg- 
ment and  decree  of  the  superior  court  of  the 
county  of  Kern,  state  of  California,  given, 
made,  and  entered  December  27,  1892,  In  the 
action  of  the  People  of  State  of  California  v. 
S.  Davis,  foreclosing  and  annulling  certificate 
of  purchase  No.  11,487,  Issued  by  the  state  of 
California  to  S.  Davis,  and  all  rights  of  said 
S.  Davis  thereunder  of,  In,  and  to  said  sec- 
tion 36,  township  12  north,  range  24  west, 
San  Bernardino  meridian.  Is  a  good,  valid, 
and  subsisting  judgment,  wliereby  said  cer- 
tlflcate  was  annulled,  and  all  rights  of  said 
S.  Davis  and  of  the  plalntlfCB  herein  there- 
under were  terminated  and  forever  foreclos- 
ed. And  It  Is  farther  ordered,  adjudged,  and 
decreed  that  the  plalntUTs  Fred  W.  Lake  and 
H.  H.  Snow  and  each  of  them  be,  and  they 
are  and  each  of  them  Is,  hereby  perpetually 
restrained  and  enjoined  from  asserting  or 
claiming  any  right  to  or  interest  In  said  real 
property,  or  any  part  thereof,  and  th^  are, 
and  each  of  them  Is,  hereby  forever  restrain- 
ed  and  enjoined  from  in  any  manner  assert- 
ing or  claiming  that  said  judgment  Is  not  a 
good,  valid  and  subsiatti^  judgmrait"  We 
quote  thus  at  length,  as  It  is  this  language  In 
thla  judgment  which  fi>rms  the  foundation 
of  the  present  contempt  proceedings. 

In  July,  1911,  while  Lake  v.  Bonynge, 
which  we  have  just  considered,  was  pending 
on  appeal  to  this  court,  the  administrator 
of  Charles  H.  Gilnian  (to  whom  it  will  be 
remembered  Davis  conveyed  ail  his  Interest 
In  his  certificate,  and  who  In  turn  conveyed 
certain  Interest  therein  to  Lake  and  Snow) 
Inatltnted  a  suit  against  the  same  persons 
who  were  parties  defendant  in  Lake  v. 
Bonynge,  alleging  the  Invalidity  of  the  judg- 
ment in  People  v.  Davis,  and  seeking  a  decree 
setting  that  Judgment  aside  and  imposing  a 
trust  in  favor  of  the  plaintiff  upon  the  lands 
held  under  patent  by  Mary  A.  Bonynge  and 
her  sncceasors  In  interest.  On  the  14th  day 
of  December,  1911,  Lake  and  Treadwell,  the 
latter  successor  to  the  Interest  of  Snow,  who 
also  had  been  made  defendants  in  the  action 
Instituted  by  the  administrator  of  Oilman, 
filed  a  cross-complaint,  alleging  the  Qualifica- 
tions and  right  of  Davla  to  secure  his  certifi- 
cate of  purchase,  and  the  issuance  of  it  to 
him. 

The  cross-complaint  then  attacked  the 
Judgment  In  People  v.  Davis  Cor  lack  of  Juris- 
diction of  the  person  of  I>avlB  foi  a  failure, 
either  actually  or  constructively,  to  serve 
him  with  mimmons,  set  up -the  proceedings 
in  the  case  of  Moron  v.  Bonynge,  alleging, 
however,  that  In  that  acUon  the  superior 
court  "did  not  adjudge  the  rl^ta  of  the  said 
Interveners  or  eltbor  of  them  on  the  merits 
in  said  actl<»,"  and,  finally,  set  up  the  appeal 


pending  In  Lake  et  aL  t.  Bonynge,  161  OaL 
120,  118  Pac  6S6,  which,  at  the  time  of  the 
filing  of  the  croas-complalnt,  bad  not  beoi 
passed  upon  by  this  court,  and  attacked  the 
judgment  In  that  casesi  The  r^ef  sought  was 
a  decree  estabUshing  that  Maiy  A.  Bonynse 
and  her  successors  in  interest  held  the  legal 
title  to  the  land  in  trust  for  the  plaintiff 
and  the  cross-complainants,  with  a  demand  for 
on  accounting  of  the  valuable  oils  which  by 
the  other  deefendants  bad  been  extracted  from 
the  land. 

All  of  these  iffoceedlngs  la  these  dUtnent 
actions  were  had.  and  all  of  these  Judgmaits 
were  rendered,  by  the  superior- court  of  the 
county  of  Kern.  Upon  the  filing  of  this 
cross-complaint,  and  after  afihmance  by  this 
court  of  the  order  aiqDealed  flrom  In  lAke 
v.  Bonynge  contempt  ^oceedlngs  were  In- 
stituted against  the  petitioner^  based  upon 
the  injunctive  decree  In  Lake  v.  Bonyi^ 
whi^  has  been  above  quoted  and  vUch  had 
become  final.  The  court  found  that  the  con- 
duct of  the  petitioners  was  willful,  contume- 
lious, and  in  violation  of  the  language  of  this 
decree,  and  adjndged  them  guilt?  of  cont^pt 
accordingly.  This  conidderatlon  Is  not  com- 
plicated by  the  fiict  that  the  cross-complaint 
was  filed  before  the  aiveal  in  Lake  v. 
Bonynge  had  been  decided,  for  the  contention 
of  the  cross-complainants— petitioners  herein 
— ^upon  the  hearing  in  ctmtonpt  was  that 
they  were  entitled  to  press  tiie  Issues  ten- 
dered by  their  cross-complaint  to  a  hearing  , 
and  detemdnatloD,  and  that  they  were  not 
violating  the  Injunction  of  the  Judgment  in 
Lake  V.  Bonynge  in  so  doing. 

[1]  Conceding  for  the  moment  the  proposi- 
tion that  petitioners  herein  have  violated 
the  injunctive  clanse  of  the  judgment  in  lAke 
V.  Bonynge  In  this  their  effort  to  prosecute 
their  action  under  th^r  cro8»«omplaint,  no 
doubt  can  be  oitortained  but  that  the  method 
which  the  trial  court  adopted*  that  of  tltatUm 
and  punishnient  tor  contranpt,  was  proper. 
In  re  Chiles,  22  WalL  167,  22  L.  Ed.  818; 
Sllllman  v.  Whltmer,  178  Pa.'  401,  34  AtL  M; 
Montana,  etc..  Go.  v.  Boston,  eta,  Co.,  27 
Mont  410,  71  Pac.  408;  Erie  By.  Go.  v.  Bam- 
sey,  46  N,  Y.  637. 

[2]  Thus  we  readi  the  crucial  question  in 
the  case:  Do  the  acts  of  the  petitioners 
amount  to  a  violation  of  the  injunctive  por- 
tion of  the  judgment  In  Lake  v.  Bonynge? 
If  they  do,  then  petitioners  must  submit  to 
the  enforcement  of  the  judgment  In  contempt 
which  has  been  given  against  them.  If  they 
do  not,  th^  have  committed  no  contempt 
The  diveigent  views  of  the  parties  to  this 
proceeding  may  be  thus  briefly  indicated: 
By  respondent  it  Is  contended  that  the  judg- 
ment in  Lake  v.  Bonynge  is  a  Judgment  by  a 
court  of  general  Jurisdiction  having  In  ftict 
complete  jurisdiction  of  the  parties  and  of 
the  subject-matter  of  the  action;  that  the 
decree  which  it  rendered  was  one  fully  wlUi- 
in  its  power  to  render;  that  the  Ji^gment 
glv^  under  these  dxcnmstance^  whose  valid- 
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Itr  has  been  finally  established,  is  to  be  con- 
strued from  Its  language  alone;  and  that 
by  so  construing  It,  that  Judgment  declare* 
that  petitioners  have  not,  nor  has  dtber  of 
them,  any  right,  title.  Interest,  or  estate  eith- 
er legal  or  equitable  in  or  to  the  real  proper- 
ty or  any  part  thereof,  and  enjoins  and  per- 
petually restrains  these  petitioners  from  ever 
asserting  or  claiming  any  such  right,  title, 
interest,  or  estate,  and  from  Questloniug  In 
any  manner  the  Judgment  In  People  v.  Davla. 
Further  respondent  argues  that  whatever 
may  have  been  the  reasoning  and  discussion 
used  by  this  court  in  its  opinion  in  Lake  t. 
Bonynge,  whether  sound  or  unsound,  correct 
or  mistaken,  the  fact  remains  that  the  sole 
judgment  which  this  court  entered  was  one 
affirming  the  order  denying  appellants'  mo- 
tion for  a  new  trial;  wherefore  the  reason- 
ing and  discussion  upon  which  this  court 
reached  Its  conclusion,  even  if  it  be  errone- 
ous, Is  not  a  matter  of  guidance,  much  less 
a  matter  controlling  the  construction  of  the 
Judgment  from  which  an  appeal  had  not  been 
taken,  which  was  not  before  the  court  and 
which  therefore  could  not  have  been  con- 
strued or  have  been  the  subject  of  construc- 
tion on  the  appeal  from  the  order  denying 
a  new  trial;  and  that  therefore  the  Judg- 
ment must  and  does  speak  for  Itself. 

The  opposing  contention  of  petitioners  is 
that  unless  they  have  lost  their  right  by  the 
bar  of  the  statute  of  limitations,  by  laches, 
by  waiver,  or  by  some  other  familiar  method 
(no  question  of  wlilch  is  here  involved),  they 
are  entitled  to  their  day  In  court  to  make 
such  showing  as  they  can  In  a  direct  attack 
against  the  validity  of  the  Judgment  In  Peo- 
ple V.  Davis.  They  point  out  that  their  ef- 
fort by  motion  to  cause  the  vacation  of  the 
Judgment  in  People  v.  Davis,  while  itself  a 
direct  attack,  was  a  direct  attack  of  so  nar- 
row a  character  that  they  were  limited  In 
their  presentation  of  it  to  the  judgment  roll 
alone  and  could  not  establish  the  propositions 
for  which  they  contended  by  the  affidavits 
and  other  evidence  which  they  there  offered; 
Uiat  therefore  as  to  the  Judgment  In  People 
V.  Davis  by  their  motion  to  vacate  they  not 
only  had  not  lost  their  right  to  attack  It  di- 
rectly, but  In  no  sense  had  they  been  able  to 
make  a  direct  attack,  this  court  advising 
them  In  terms  that  their  reli^  for  their 
grievance  was  to  be  found  throivfa  the  medi- 
um of  a  direct  acUon  in  a  court  of  equity. 
To  the  Judgment  against  them  upon  demur- 
rer snatained  in  Moran  r.  Boiynge  they  say : 
First,  that  there  wu  no  trial  npon  the  merits 
iMcaQse  this  court  held  that  they  had  burafii- 
dently  pleaded  Davis*  right  to  secure  the 
certlflcate  of  purchase  (see  1  Freeman  on 
Judgments,  I  267) ;  and,  second,  that  in  try* 
Ing  contests  orer  land  referred  to  the  courts 
by  the  surveyor  general,  the  court  Itself  acts 
as  a  tribunal  of  limited  Jurisdiction,  and 
could  not  entertain  an  eanitable  plea  to  n* 
cate  tba  Judgment  In  Peoide  r.  Davis.  Th« 


propositions  thus  advanced  are  so  plainly 
tme  that  they  require  no  discussion. 

Finally,  petitioners  argue  that  in  Late  t. 
Bonynge  they  were  denied  the  rlj^t  to  make 
proof  by  way  of  direct  attack  against  tlifr 
Judgment  In  People  v.  Davis  under  the  view 
taken  by  the  trial  court  and  affirmed  in  terms 
by  this  court,  nam^y,  tliat  the  attack  which 
tbey  were  there  attempting  to  make  upon  the 
Judgment  In  People  v.  Davis  was  itself  a  col- 
lateral attack,  and  that  upon  such  oollateral 
attack,  under  wellnsettled  rules,  they  could 
do  no  more  than  demand  from  the  trial  court 
a  scrutiny  of  the  Judgment  roll  and  a  dedar- 
atlon  after  such  scrutiny  whether  or  not  the 
judgment  was  void,  upon  Its  face,  the  same 
single  and  narrow  proposition  whldi  they 
had  contested  In  People  v.  Davis,  wliich  had 
been  resolved  against  them  by  the  decision  of 
this  court  in  People  v.  Davis,  and  which  had 
thus  become  res  adjudicata.  They  argue 
that  the  language  of  the  opinion  of  this  court 
In  Lake  v.  Bonynge  fully  establishes  all  this, 
and  establishes  further  that  the  sole  reason 
which  this  court  gave  for  sustaining  the  rul- 
ing of  the  trial  court  in  excluding  their  offer- 
ed evidoice  attacking  the  Judgment  in  Peopl9 
V,  Davis,  for  failure  of  service  of  summons, 
is  that  the  attack  was  collateral  and  that 
such  evidence  was  therefor  inadmissible. 
They  argue  further  that  this  court  must  liave 
and  would  have  reversed  the  order  from 
wbidi  they  were  appealing,  and  so  the  Judg- 
ment, in  Lake  v.  Bonynge  for  the  exclusion 
this  evidence,  exciting  for  the  reason 
that  this  court  held  the  attack  to  be  collater- 
aL  And  In  coudusion  they  say  that,  such 
being  the  case,  the  opinion  and  dlscussicHi  of 
this  court  amounts  necessarily  to  a  construc- 
tion of  the  Judgment  In  fAke  v.  Bonynge,  and 
that  this  construction  in  turn  necessarily  is 
this:  That  the  petitioners  had  again  made  a 
collateral  attack  upon  the  Judgment ;  tliat  by 
virtue  of  the  dedslim  of  this  court  in  People 
V.  Davis,  143  CaL  673,  77  Pac.  651«  that  Judg- 
ment was  immune  from  collateral  attack  un- 
der the  doctrine  of  res  adjudicata ;  and  that 
therefore  all  that  the  Injunctive  decree  in 
Lake  V.  Bonynge  means  or  could  mean  is  to 
restrain  these  petitioners  from  ever  again 
making  such  a  collateral  attack. 

But  petitioners'  conteutlaa  carries  the  doc- 
trine of  the  construction  of  Judgments  be- 
yond pomlssible  bounds.  It  is  not  to  be 
doubted  tiiat  In  tlie  actltm  of  Lake  r.  Bon- 
ynge, under  Its  pleadings  and  issues,  the 
court  bad  full  JnrlsdlctlMi  to  declare  Uu 
Judgment  which  It  entered.  Indeed,  In  that 
action  the  very  purpose  of  the  litigation  was 
to  determine  for  and  against  tbe  Ut^anta 
finally  and  forever  their  rls^ts  to  the  land  in 
controversy,  and  the  Injunction  to  enforce 
those  rights  was  both  permissible  and  proper. 
Brooks  V.  Calderwood,  84  CaL  663;  Peopte 
Center,  68  CaL  651»  S  Faa  263,  6  Pac.  481 : 
Axt^  T.  Qerlaeh,  67  CaL  488,  8  Pac  84; 
Kittle  T.  B«UflCWd«h  86  CaL  8B6,  2S  Pac  05. 
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L'pon  the  £ace  of  the  Jndgment,  moreover,  no 
question  can  arise  as  to  its  intended  scope. 
It  Is  broad  enou^  and  designedly  broad 
enonj^,  to  prohibit  these  petitioners,  tb^ 
succeesors  and  privies,  from  ever  again  in 
any  manner  attacking  the  validity  of  the 
Jndgment  In  People  v.  Davis,  or  asserting  or 
claiming  any  right  to  or  interest  in  the  real 
property  affected  by  that  Jadgment,  and  it 
formally  declares  that  the  claims  and  pre- 
tensions of  the  petitioners  are  wlthont  merit 
either  in  law  or  equity.  If  the  plaintiffs  In 
Lake  T.  Bonynge  were  dissatisfied  with  the 
Judgment,  If  they  believed  It  should  be  re- 
versed or  modified,  they  shottld  have  taken 
appropriate  steps  by  appeal  to  effect  this  end. 
They  did  not  do  so.  They  appealed  merely 
from  the  order  refusing  to  grant  their  mo- 
tion for  a  new  trial,  and  upon  their  appeal 
pressed  upon  the  consideration  of  this  court 
certain  rulings  of  the  trial  court  In  receiving 
and  rejecting  evidence.  However  erroneous 
the  rulings  of  the  trial  court  In  this  r^ard 
may  be  thought  to  have  been,  or,  in  turn, 
however  erroneous  the  declarations  of  this 
court  reviewing  those  rulings  may  be  thought 
to  have  been,  the  fact  still  remains  that  the 
consideration  was  addressed  solely  to  such 
rulings,  and  the  determlnatiou  upon  those 
rulings  could  not  operate  to  modify  the  plain 
terms  of  an  injunction  within  the  issues  and 
within  the  power  of  the  court  to  grant.  Peo- 
ple V.  Bank  of  San  Luis  Obispo,  109  CaL  66, 
SI,  84.  112  Pac.  866,  87  L.  B.  A.  (N.  S.)  934, 
Ann.  1912B,  1148;  In  re  James,  09  Cal. 
376^  33  Pac.  1122,  37  Am.  St.  Rep.  60;  Bx 
parte  Joutsen,  154  Cal.  540,  98  Pac.  391. 

[1]  It  has  been  said  heretofore  liiat,  if  the 
petltionera  have  violated  the  injunction,  they 
are  In  contempt  This  statement  requires 
bri^  ampllflcatltm.  Petitioner  Treadwell 
SDOceeded  to  tlte  Interesta  of  Snow  after  the 
Judgment  in  JAka  ▼.  Bonynge  was  rendered, 
and  with  notice  of  It  Ha  therefore  Is  bound 
by  the  Judgment  and  chargeable  In  these  eon* 
tempt  iKooeedlngs.  Code  dr.  Proc.  |  1908, 
sabd.  2;  G.  A  a  Merrlam  Co.  v.  Saalfleld, 
190  Fed.  827.  Ill  C  a  A.  017;  Ahlera  v. 
Tbomaa,  24  Nev.  407.  66  Pac.  OS,  77  Am.  St 
Rep.  820;  In  re  Lennon,  166  TL  8.  048,  17 
Sup.  Ct  658, 41  L.  Bd.  Ilia 

[4]  Petitioner  Boynten  la  an  attorney  at 
law,  and  tha  attorney  who  represrated  peti' 
tloDen  In  the  flUng  of  the  croaa«»iviIalnt 
The  court  finds  that  this  petitioner's  answer 
to  ttie  citation,  to  the  ^fect  that  In  filing  the 
croes-canplalnt  he  had  overlooked  the  injunc* 
tive  provisions  of  the  Judgment,  which  provl- 
atona  were  first  called  to  his  attention  when 
sored  with  the  order  to  show  cause,  is  true, 
but  that  his  contempt  Is  not  thereby  sensed 
by  reason  of  his  contumadons  conduct  In  in- 
sisting upon  maintelnlng  the  cross-complaint 
after  his  attention  bad  been  so  called  to  the 
Judgment  In  Lake  v.  Bonynge.  These  find- 
ings constitute  a  sufficient  warrant  for  the 


Judgment  Code  Civ.  Proc.  f  282 ;  Lambersvn 
V.  Superior  Court,  151  CaL  4SS,  91  Pac  100, 
11  U  R.  A.  <N.  S.)  619;  Havemeyer  v.  Supe- 
rior Court  87  Cal.  267.  26  Pac.  433,  10  I*  E. 
A.  650 ;  Cape  May,  etc.,  R.  B.  Co.  v.  Johnson, 
35  N.  J.  Bq.  422 ;  Stolte  v.  Jackson,  82  App. 
Dlv.  81,  81  N.  T.  Supp.  e3a 

It  follows  therefrom  that  the  Judgment  of 
the  trial  court  is  not  in  excess  of  tte  Juris- 
diction, and  therefore  the  writ  of  review  1> 
discharged. 

We  concur:  SHAW.  J.;  SLOSS.  J. ;  MBL- 
VIN,  J.;  ANGBLLOm,!.;  LOBIGAN.J. 


In  n  DB  BERNAL'S  BSTATBL 
(S.  F.  6,307.) 

(Supreme  Court  of  California.   March  26, 
1913.) 

1.  WiLu  (I  6G1*)  — Divnns— Ivmoen  or 
Devisees. 

A  devise  to  grandchildren,  share  and  share 
alike,  of  6  acres  of  a  certain  bounded  and  de- 
scribed parcel  of  land  of  about  26  acres,  hi 
wMch  testatrix  owned  an  undivided  three- 
fourths  interest  was  not  a  devise  of  her  in- 
terest In  the  6  acres,  bat  was  a  devise  by 
quantity,  bo  that  the  grandchildren  took  an 
undivided  Interest  of  full  6  acres  in  the  tract 
rather  than  an  undivided  tiirae-fonrths  of  o 
acres. 

[Ed.  Note.— For  otiier  eases,  see  Wills,  Gent 
Dig.  H  1221-1224;  Dee.  Dig.  |  661.*] 

2.  Wills  (|  7S1*)— Riqbxs  or  Dbvibeu— 
General  ob  SPEano  Itevus— "Speooio 

Legacy." 

Testatrix,  owning  ui  undivided  tbree- 
fonrthfl  interest  In  a  tract  of  26  aerea,  describ- 
ed and  bounded  the  tract  and  devised  to  her 
grandchildren  6  acres  of  the  tract  withont 
specifying  and  distinguishing  that  portion  from 
the  other  portions  of  her  interest  and  gave 
all  the  rest  and  residue  of  her  estate  to  her 
son  and  executor.  Civ.  Code,  f  1357,  declares 
that  a  legacy  of  a  particular  thinE  specified 
and  distinguished  from  all  others  or  the  same 
kind  belonging  to  the  testator  is  specific,  and 
that  if  snch  legacy  fails,  resort  cannot  be  had 
to  other  property  of  the  testator.  Held,  that 
the  question  whether  a  testameotary  rift  is 
specific  or  general  is  to  be  determined  by  the 
same  test  where  the  subject  of  the  gift  Is 
real  as  wbere  it  Is  persoDal  property,  and  that 
the  devise  was  a  specific  devise. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  1 1938;  Dec.  Dig.  {  761.* 

For  ottier  definltiona,  see  Words  and  Phras- 
es, voL  7,  pp.  0600-6604;  voL  8,  p.  7803.] 

8.  Wills  fl  764*)— Rights  or  Dbvuees— 
Spxcitio  Lxqact— Shares  or  Stock. 

A  gift  of  a  specific  and  designated  amount 
of  the  very  shares  in  a  corporation  which  tes- 
tator then  owned,  as,  for  instance,  all  of  the 
shares,  or  one-hwf  of  them,  or  a  dedgnated 
number  thereof.  Is  a  spedfie  legacy. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  Si  1945,  1946;  Dec  Dig.  |  764.*] 

4.  Wills  (|  812*)— Speciito  Devise— Abate- 
ment. 

Testatrix,  owning  an  undivided  three- 
fourths  interest  in  a  tract  of  25  acres,  made 
to  her  grandchildren  a  specific  devise  of  6 
acres  thereof,  and  left  the  residue  of  her  es- 
tate to  her  son  and  executor;  there  being 
sufficient  other  estate  to  pay  the  debta  and 
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expeniM  «f  BdmlDiBtratloi]  and  to  leave  the 
son  an  adequate  provision.  Civ.  Code,  i  1359, 
provides  that,  after  property  expressly  appro- 
priated to  the  payment  of  debts  end  property 
not  disposed  of  by  the  win,  debts  sball  be 

Kaid  from  proper^  devised  to  a  residnary 
tgatee,  property  not  specifically  deriaed,  and 
all  other  property  ratably;  and  Code  Civ. 
Froc  S  1663,  provides  that  specific  devises  are 
exempt  from  snch  liability,  if  it  appears  to 
the  conrt  necessary  to  carry  Into  effect  the 
intention  of  the  testator,  and  there  is  other 
safficient  estate.  Held  that,  regardless  of 
whether  the  two  sections  conflicted,  the  devise 
to  the  grandchildren  was  exempt  under  section 
1563. 

[Ed.  Note. — For  other  cases,  see  Wills,  Gent 
Dig.  I  210S;   Dec.  Dig.  |  812.*] 

B.  Wills  (fi  812"WSpbcifio  Dktibb— Abate- 

UHT— SBCUBED  "I>EBT.'* 

A  mortgage  of  testatrix,  created  before 
the  execution  of  her  will  to  secure  her  note  on 
which  she  was  personally  liable,  was  a  mere 
inddent  of  a  debt  evidenced  by  the  note,  and 
the  liabilit7  of  testatrix  on  the  note  was  Just 
as  much  a  "debt"  within  the  meaning  of  the 
word  as  used  in  the  probate  act,  providing  for 
the  payment  of  debts,  as  any  of  her  unsecured 
liabilities,  and  as  between  the  executor  and 
reriduary  legatee,  primarily  liable  for  the  pay- 
ment of  debts,  ana  spedfic  devisees  of  a  part 
of  the  mortgaged  realty,  was  to  be  paid  in  the 
same  manner  as  the  general  unsecured  debts 
of  testatrix,  unless  the  will  disclosed  a  dif- 
ferent intent;  and  it  could  make  no  difference 
that  the  mortgagee  did  not  present  his  daim 
•against  the  estate,  but  preferred  to  rely  en- 
tirely on  the  future  enforcement  of  his  mort* 

Sage  lien,  so  that  the  balance  of  the  mortgage 
ebt  and  interest  accrued  thereon  was  to  be 
paid  and  satisfied  first  out  of  the  property 
otiier  than  that  specifically  devised,  without 
any  credit  to  the  executor  on  account  of  an 
amount  paid  by  bim  on  the  priucipaL 

[Ed.  Note.— For  other  cases,  see  VTUSBj  Gent 
Dig.  I  210B;  Dee.  Dig.  |  812.* 

For  other  definiti(ms,  see  Words  and  Phras- 
es, rol  2,  pp.  1864-1886;  toL  8.  p.  762&] 

6.  S3XECUT0BS  AND   ADHimSTBATOBS    (fj  39, 

41*) — Assets  and  Aduinistbation. 

An  executor  holds  all  the  property  of  the 
estate  for  the  purposes  of  administration,  in- 
chiding  not  only  the  rents  and  profits  of  land 
specifically  devised,  but  the  land  itself,  sub- 
ject if  necessary,  to  disposition  fbr  the  pay- 
ment of  debts  and  expenses. 

(Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Gent  Dig.  SS  280,  283, 
285-294;  Dec.  Dig.  H  80.  41.*] 

7.  Wnxa  (|  728*)— Biohts  or  DsrisUB— 
Rents  and  Pbofits. 

As  between  the  residuary  legatee  of  an 
estate,  primarily  liable  for  its  debts,  and  the 
devisees  of  apedfic  realty,  part  of  a  larger 
parcel,  subject  to  a  mortgage  with  accrued  in- 
terest where  there  was  sufficient  other  estate 
to  pay  all  the  debts  and  expenses,  the  devisees 
were  entitled  to  the  rents  and  profits  accruing 
from  their  part  of  the  realty,  less  their  pro- 
portion of  tne  taxes  on  the  whole  realty  paid 
by  the  executor. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §g  175»-1780;  Dec.  Dig.  {  728.*] 

8.  Executors  and  Aduinistbatobs  (|  469*) 
-r-pbobatb  couet—jubibdiction. 

The  superior  court,  sitting  in  probate  in 
proceedings  for  final  settlement  has  jurisdic- 
tion, as  between  the  executor  and  residuary 
legatee  and  the  devisees  of  a  specific  part  of 
mortgaged  real^,  to  determine  their  rights 
and  uabilities  as  to  the  payment  of  debts  and 
expenses,  the  payment  of  interest  on  the  mort- 
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gage,  and  the  application  of  the  rents  and  prot- 

its  of  the  realty  devised. 

[EM.  Note. — For  other  cases,  see  Bxecutom 
and  Administrators,  Gent  Dig.  H  20OO-20(]t9V 
2012,  2013;  Dec.  Dig.  S  469.*! 

Department  1.  Appeal  from  Snpertor 
Oonrt,  Gity  and  Caantj  of  San  Frandaeo;  3. 
T.  Coffey,  Judge. 

In  the  matter  of  the-estate  of  Oeronima 
Rofflno  De  Bemal,  deceased.  Ffom  portions 
of  the  decree  at  settlement  of  the  final  ac- 
count of  Oie  ezecntor  and  final  distribution, 
Jose  Gomelio  Bemal,  executor,  and  others 
appeal.  Rerersed,  with  directions  to  enter 
new  Aeaee. 

Sullivan  &  Sullivan,  Theo.  J.  Roche,  and 
John  J.  OToole,  all  of  San  Francisco,  for 
appellants.  Nonnaa  A.  Eisner,  of  San  Fran- 
cisco, for  respondents. 

ANQEILTiOTTI,  J.  These  are  appeals  by 
various  parties  from  portions  of  the  decree 
of  settlement  of  the  final  account  of  the  ex- 
ecutor of  the  will  of  deceased,  and  final  dis- 
tribution, which,  by  stipulation,  have  been 
brought  to  this  court  upon  one  transcript 
and  submitted  for  decision  together. 

The  material  facts  are  undisputed.  De- 
ceased died  testate  September  6,  1905,  leav- 
ing her  BurviTlng  as  her  only  heirs  her  son, 
appellant  Jose  Gomelio  Bernal,  who  is  the 
surviving  executor  of  her  wiU,  and  eight 
grandchildren,  six  of  whom  are  the  dilldren 
of  her  deceased  daughter  Elodle  Macdonald, 
and  two  of  whom  are  the  children  of  her 
deceased  daughter  Jovita  McKlnnon,  whom 
we  shall  desigoate  hereafter  as  the  Mac- 
donalds  and  the  McKlnnons.  She  left  val- 
uable real  property,  one  portion  thereof  be- 
ing an  undivided  three-fourths  Interest  In  a 
tract  of  land  in  the  city  and  county  of  San 
Francisco,  containing  some  25  acres,  known 
as  the  Italian  Gardens.  This,  at  the  time 
of  her  death,  was  incumbered  by  a  mortgage 
given  by  her  on  January  28,  1903,  to  the 
Columbus  Savings  A  Loan  Society,  a  corpo- 
ration, to  secure  the  payment  of  her  prom- 
issory note  of  the  same  date  to  said  corpo- 
ration for  $13,500,  with  interest  at  6  per 
cent  per  annum,  and  no  part  of  the  prin- 
cipal sum  of  whid!!  note  had  then  been  paid. 
She  also  owned  real  property  in  San  Mateo 
county,  which  was  and  still  Is  an  unlncnm- 
bered  part  of  her  estate,  and  which  exceed* 
ed  in  value  the  sum  of  f50,000.  Two  weeks 
before  her  death,  viz.,  on  August  23,  1905, 
deceased  executed  her  last  will,  which  was 
subsequently  admitted*  to  probate,  and  upon 
which  the  decree  appealed  from  Is  based. 
She  said  nothing  therein  about  her  debts,  and 
made  but  two  dispositions  of  property.  In  the 
first  place,  she  gave,  devised,  and  bequeathed 
to  her  said  grandchlldrw,  naming  them, 
"share  and  share  alike  to  each,  five  acres  of 
that  certain  piece  or  parc^  of  land  sLtnatet 
lying  and  being  In  tbe  dty  and  coimty  of  San 
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Fnndsco,  state  of  Cntlfornlat  bounded  and 
described  as  follows:"  (descrtMng  by  metes 
and  bounds  the  real  property  known  as  the 
Italian  Gardens).  Nothing  was  said  therein 
as  to  the  acreage  of  this  tract  She  ttien 
provided:  "AH  the  rest  and  reiddne  of  my 
estate,  real,  personal  and  mixed,  I  glT^  de- 
vise and  beqneath  nnto  my  son  Jose  GomeUo 
Beroal."  With  the  exception  of  a  request 
of  her  sister  Fortnna  as  to  the  disposition 
of  a  portion  of  a  ten-acre  tract  In  San  Mateo 
county  dieretofore  conveyed  by  her  to  snch 
sister,  the  will  contained  nothing  else  except 
the  appolntmoit  of  said  son  and  her  sister 
Francisca  to  act  as  encntors,  wlttiout  bonds. 
The  will  was  admitted  to  probate  and  the 
executors  named  appointed  as  snch.  On 
June  11,  1907,  said  Francisca  died,  and  the 
son  baa  ever  dnce  continned  to  act  aa  sole 
execntor. 

I>arii4;  the  administration,  bnt  two  daima 
against  deceased  were  presented.  They  ag- 
gr^ted  only  973S.70  and  have  hem  paid. 
No  claim  was  ever  presented  on  behalf  of 
the  Golombos  BaTings  &  Loan  Society  on 
account  of  sucih  note  and  mortage.  Dur- 
ing tlie  administration,  ttie  executor  has  paid 
on  account  of  the  principal  the  sum  of  $1,- 
500,  leaving  912,000  ^11  due.  He  also  paid 
Interest  in  full  to  February '12,  1912,  be- 
ing $5,837.79.  The  note  and  mortgage  are 
still  subsisting  obligations,  and  an  action 
for  the  foreclosure  of  the  mortgage  Is  pend- 
ing. The  $1,500  paid  on  account  of  the  prin- 
cipal was  one-half  the  sum  received  by  the 
execntor  on  the^sale  by  him  of  the  undivided 
three-fourths  Interest  of  deceased  In  two 
small  portions  of  the  Italian  Gardens  to  the 
Ocean  Shore  Railway  Company,  containing 
.301  and  .114  acres,  respectively,  which  have 
been  released  from  the  llcn  of  the  mortgage. 
No  real  property  of  deceased  has  been  sold 
during  administration  other  than  tha  prop- 
erty just  referred  to. 

Since  the  death  of  deceased,  the  executor 
has  collected  the  sum  of  $8,000  as  rents  from 
her  undivided  three-fourths  Interest  la  the 
Italian  Gardens  property,  and  has  paid  out 
for  taxes  levied  thereon  the  sum  of  $1,967.52, 
leaving  a  balance  of  $6,032.48.  No  portion 
of  this  has  ever  been  paid  to  any  graodchlld 
of  deceased.  All  of  said  sum  has  been  ex- 
pended by  the  executor  in  paying  Interest  on 
said  mortgage  and  debts  of  deceased  and  ex- 
penses of  administration.  All  moneys  com- 
ing Into  his  hands  have  been  so  expended. 
In  fact,  it  was  necessary  for  the  executor 
to  waive  the  payment  of  his  portion  of  the 
executor's  commission  In  order  to  close  the 
estate  without  selling  any  more  of  the  real 
property. 

Pending  the  administration  of  the  estate, 
an  action  for  the  partition  of  the  Italian 
Gardens  tract  was  instituted  in  the  superior 
court  by  some  of  those  who  were  cotenants 
with  deceased  therein  at  the  time  of  h«r 
death.   All  parties  luteieated  In  the  tract, 


including  all  those  interested  In  the  estate 
of  deceased,  were  made  parties  to  this  ac- 
tion, and  the  same  was  tried  and  an  inter- 
locutory decree  made  and  entered  therein. 
By  this  decree  the  court  in  partition  attempt- 
ed to  segregate  and  declare  the  respective  In- 
terests under  the  will  of  deceased.  No  appeal 
was  taken  from  this  decree,  and  the  time  tor 
appeal  had  elapsed  when  the  matter  before 
ns  was  initiated  in  the  probate  court  A 
question  as  to  the  Jurisdiction  of  the  court 
in  partition  to  give  any  judgment  that  could 
affect  the  rl^t  of  the  court  In  probate  to 
determine  for  Itself  the  rights  among  tb^- 
selves  of  those  claiming  under  the  will, 
tirely  regardless  of  the  interlocutory  decree 
in  partition,  la  raised,  and  argued  at  some 
lengtb  by  respective  counsel ;  but,  inasmuch 
as  we  are  of  the  opinion  that,  ind^oidait 
of  the  partition  decree,  tike  property  ct  de- 
ceased should  have  been  distributed  under 
tiie  will  to  tite  respectlTe  parties  In  the  man- 
ner and  npon  the  terms  spedfled  In  the  par- 
tition decree,  it  is  unnecessary  to  consider 
this  question  of  Jurisdiction.  It  may  be  as- 
sumed, tor  an  the  purposes  <tf  tbls  deddon, 
that  the  partition  decree  was  InefFectnal  in 
so  far  as  It  attempted  any  segr^tlon  of 
Interests  under  the  will  of  deceased. 

The  foregoing  being  the  facts,  various 
questions  arose  on  the  hearing  in  Uie  lower 
court  between  the  Uacdonalds  and  tiie  Hc- 
Kinnons  on  the  one  hand,  and  the  son  of 
deceased  on  the  other. 

[1]  The  lower  court  held  that  under  the 
win  the  grandchildren,  as  claimed  by  them, 
were  enUtied  to  an  undivided  Interest  of 
full  five  acres  of  the  Italian  Gardens  tract, 
rather  than  simply  to  an  undivided  three- 
fourths  of  five  acres.  This  was  also  the 
conclusion  of  the  court  In  partition.  This 
conclusion  Is  assailed  In  his  brief  In  this 
court  by  counsel  for  the  son.  His  appeal, 
however,  Is,  under  the  terms  of  his  notice  of 
appeal,  from  spedfled  portions  of  the  decree 
only,  and  the  portion  of  the  decree  award- 
ing this  interest  to  the  grandchildren  Is  not 
among  the  portions  so  specified.  However, 
we  are  of  the  opinion  that  the  conclusion  of 
the  lower  court  on  this  point  was  right  The 
gift  was  one  by  deceased,  not  of  her  in- 
terest In  five  acres,  but  one  of  five  acres 
of  a  tract  of  land  specified;  a  gift  by  quan- 
tity. The  only  description  by  metes  and 
bounds  was  one  of  the  larger  parcel  of  land 
from  which  the  five  acres  given  were  to  be 
taken.  So  far  as  this  matter  is  concerned, 
we  have  no  means  of  determining  the  Intent 
of  the  testatrix  other  than  the  language  she 
has  used  in  her  will,  together  with  the  fact 
that  she  owned  an  undivided  Interest  In  the 
tract  equivalent  to  nearly  19  full  acres.  The 
language  here  involved  Is  very  different  from 
that  used  In  the  deed  construed  in  Adams 
V.  Hopkins,  144  CaL  40,  77  Pac.  720,  vsCer- 
red  to  by  counsel  for  the  son.  The  langnage 
there  used     Wilson,  an  owner  of  about  678 
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acne  undivided  In  a  tract  of  nearly  20,000 
acres,  was,  "Gives,  sells,  and  conveys  all  Ms 
right,  title,  and  Interest  *  •  *  to  320 
acres  of  land  to  be  taken  out  of  bis  Interest 
which  he  now  holds  In  a  certain  tract  of 
land,"  etc,  and  this  court  said:  "The  deed 
does  not  purport  to  convey  the  specified  num- 
ber of  acres  undivided,  or  an  Interest  equal 
to  that  quantity  of  land,  but  only  the  Inter- 
est of  the  grantor  in  320  acres,  to  be  taken 
by  the  grantee  In  some  part  of  the  ranch 
other  than  'where  the  said  Wilson  or  any 
of  his  tenants  are  in  possession.' "  In  the 
will  before  us,  we  have  not  a  gift  of  the  in- 
terest of  the  testatrix  in  any  particular  land 
or  in  any  specified  number  of  acres,  but  a 
gift  of  a  definite  number  of  acres. 

The  Interest  of  the  deceased  In  the  Italian 
Gardens  property  was  distributed  by  the  tow- 
er court,  subject  to  the  Hen  of  the  mortgage. 
It  was  accepted  as  a  fact  that  a  full  five 
acres  undivided  In  said  property  was  four- 
fifteenths  of  the  whole  interest  of  deceased 
In  the  property.  The  court  adjudged  that 
the  undivided  Interest  of  five  acres  distribute 
ed  to  the  grandchildren  should  be  subject  to 
and  liable  for  the  payment  of  four-fifteenths 
of  the  balance  of  |12,000  principal  due  on  the 
mortgage  and  four-fifteenths  of  the  interest 
accruing  from  February  29,  1812,  and  that 
the  interest  distributed  to  the  son  should  be 
subject  to  and  liable  for  the  remaining  eleven- 
fifteenths  of  said  principal  and  interest  All 
parties  appeal  from  this  portion  of  the  de- 
cree, though  we  do  not  understand  that  coun- 
sel for  the  son  claims  error  therein  if  the 
grandchildren  were  entitled  to  fall  five  acres 
undivided  instead  of  an  undivided  three- 
fourths  of  five  acres,  except  in  bo  far  as  he 
claims  that  the  son  should  be  reimbursed  to 
the  extent  of  four-fifteenths  of  the  $1,600  paid 
by  tUm  on  account  of  the  principal  of  said 
mortgage.  The  grandchildren  claim  that  the 
whole  of  said  principal  sum  of  said  prom- 
issory note  'and  mortgage,  and  all  interest 
accruing  thereon  since  the  death  of  deceased, 
ahould  first  be  paid  out  of  the  interest  of  the 
son  before  resort  is  had  for  such  puriwse 
to  any  portion  of  their  five  acres  undivided. 

The  lower  court  found  that  the  adminis- 
tration of  the  estate  should  have  been  brought 
to  a  close  at  the  expiration  of  one  year  from 
October  5,  1905,  and  that  conseqaently  the 
grandchildren  were  entitled  to  tbelr  four- 
fifteenths'  portion  of  the  rents  and  i^flts 
aince  that  date,  less  their  proportion  of  the 
taxes  and  four-fifteenths  of  the  amounts 
paid  by  the  executor  on  account  of  Interest 
on  the  note  and  mortgage,  which  would  give 
them  in  the  aggregate  $194.76,  or  $24.34 
each,  and  the  latter  amount  was  distributed 
to  each  of  them.  They  were  held  to  be  en- 
titled to  no  part  of  the  rents  and  profits 
prior  to  October  1,  1906,  all  of  whidi  were 
aiq;>Ued  to  expenses  of  administration,  pay- 
ment of  taxes,  and  payment  of  dri>t8  (Includ- 
ing interest  on  the  mortgage  d^t}.  AU  par- 
ties appeal  from  this  portion  of  tbs  decree, 


but  on  widely  different  grounds.  The  son 
claims  that  there  was  no  inexcusable  delay 
In  dosing  tlie  administration,  and  Oiat  all  of 
the  rents  and  profits  from  the  date  of  death 
of  the  deceased  to  the  actual  close  of  admin* 
istratlon  ware  in  fact  properly  applied  to  the 
purposes  above  stated,  in  the  absence  of 
other  i>ersonal  property,  leaving  no  balance 
for  distribution.  The  grandchildren  claim 
that,  as  long  as  there  was  other  property  of 
the  estate  available  for  that  purpose,  none 
of  the  rents  and  profits  accruing  on  their  in- 
terest, received  after  the  death  of  deceased, 
should  have  been  applied  to  any  of  these  pur- 
poses, except  the  payment  of  taxes  on  their 
portion,  and  that  they  were  entitled  to  re- 
ceive from  the  estate  on  distribution.  Instead 
of  an  aggregate  of  $194.76,  fouri-flfteeuths  of 
the  rents  and  profits  received  by  the  execu- 
tor for  said  property  since  the  death  of  de- 
ceased, less  four-fifteenths  of  the  taxes  paid 
thereon.  Such  receipts  being  $8,000,  and  tiie 
taxes  $1,967-62,  they  would  be  entitled  on 
this  theory,  as  we  figure  It,  to  about  $1,600 
In  the  aggr^te.  Instead  of  $194.76.  The 
varying  contentions  in  regard  to  the  gues- 
tl(ms  we  have  stated  are  so  Interwove  that 
they  will  be  considered  together. 

[2,  3]  It  was  said  in  Estate  of  Painter,  160 
Cal.  605,  89  Pac  100,  11  Ann.  Oas.  760,  that 
in  this  state  the  question  whether  a  testa- 
mentary gift  is  spedflc  or  graeral  is  to  be 
determined  by  the  same  tests  where  the  sub- 
ject of  the  gift  is  real  as  where  it  Is  personal 
property.  Section  1367  of  the  Civil  Code  de* 
Clares:  "A  legacy  of  a  particular  thing,  spec- 
ified and  distinguished  from  all  others  of 
the  same  kind  belonging  to  the  testator,  is 
specific;  if  such  legacy  falls,  resort  cannot 
be  bad  to  the  other  property  of  the  testator." 
It  is  urged  that  the  devise  to  the  grandchil- 
dren cannot  be  considered  specific  in  nature 
for  the  reason  that  the  particular  portion  of 
the  interest  of  deceased  In  the  Italian  Gar- 
dens tract  that  Is  to  go  to  them  is  not  speci- 
fied and  distinguished  from  the  other  por- 
tions of  her  Interest  It  is  unquestionably 
specific  to  the  extent  that  it  minutely  de- 
scribee the  tract  of  land  on  which  the  devise 
Is  to  operate,  and  it  Is  also  clear  that  It 
possesses  one  of  the  characteristics  of  a 
specific  devise  or  legacy  peculiar  to  such  a 
^ft,  viz.:  That  resort  cannot  be  had  to  prop- 
erty of  the  deceased  other  than  her  Interest 
In  the  Italian  Gardens  tract  to  satisfy  It 
The  dlsposItioD  here  certainly  partakes  more 
nearly  of  the  character  of  a  specific  devise  or 
legacy  than  of  any  other  disposition  that  we 
know  of.  And  we  do  not  think  that  the  r^- 
son  advanced  by  the  son  against  the  claim 
that  the  devise  is  specific  Is  a  sufficient  an- 
swer to  such  claim,  under  the  circumstances 
here  existing.  The  disposition  was  as  specif- 
ic as  the  nature  of  the  subject  permitted. 
Testatrix  was  the  owner  simply  of  an  un- 
divided three-fourths  Interest  in  a  specified 
254cre  tract  of  land,  equivalent,  assuming 
such  land  to  be  of  uniform  value  throughout. 
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to  nearly  19  full  acraa.  She  desired  the 
granddilldTen  to  bare  6  full  acrea  tliereof, 
wbldi  waa  practically  flr&-nineteeDtIui  of  her 
tntereet,  or,  as  It  waa  agreed  on  the  trial, 
foar-flfteoitiia  thereof.  The  situation  here  ia 
practicaUy  the  same  as  it  wotild  have  been 
had  she  described  the  disposition  to  the 
^randcblldreD  as  '*an  ondivlded  four-fif- 
teenths of  my  interest  In"  the  Italian  Gar- 
dens property.  Would  the  fact  that  she  had 
an  undlrided  eleven-flfteentha  In  such  prop- 
erty oTer  this  disposition  necessarily  pre- 
dude  the  conclusion  that  the  disposition  was 
specific?  We  think  not  If  we  assume  that 
the  devise  is  somewhat  analogous  to  a  be- 
quest of  a  designated  number  of  shares  of 
8to<^  in  a  particular  corporation  by  one  who 
owns  exceeding  that  number  of  such  shares, 
and  who  does  not  describe  the  shares  so  be- 
queathed In  such  a  way  that  they  can  be  dis- 
tlngnUbed  from  bis  other  shares  in  the  same 
corporation,  the  son's  case  Is  not  materially 
assisted.  Such  a  bequest  may  or  may  not  be 
a  spedflc  bequest  Whether  it  Is  or  not  de- 
pends upon  the  Intent  of  the  testator,  as  the 
same  is  manifested  by  the  language  he  uses. 
If  he  intended  simply  to  give  a  certain  num- 
ber of  shares  in  the  corporation,  Just  as,  In 
the  case  of  money  legacy,  one  gives  a  c^-tain 
number  of  dollars,  it  la  not  a  specific  legacy. 
Aa  to  such  a  case,  It  waa  held  in  a  case 
dted  by  counsel  for  the  son  that  the  mere 
fact  that,  at  tlie  date  of  his  will,  he  had 
shares  of  stock  In  such  corporation  to  the  ex- 
tent designated  will  not  of  Itself  make  the 
bequest  apedflc.  TUtt  t.  Porter,  8  M.  T.  510, 
518.  But  U  be  intended  to  give  a  spedflc  and 
dedgnated  amonnt  of  the  very  abarea  in  such 
eoxpontioft  that  he  then  owned,  as,  for  in- 
atanoe*  all  of  said  abarea,  or  one-half  of  said 
shares,  or  a  designated  nomber  thereof.  It  Is 
a  SPodfle  legacy.  This  ia  recognized  In  the 
very  case  cited  by  counsel  ft>r  the  aon.  The 
following  have  beoi  hdd  to  be  spedflc  1^- 
ades:  "T^  shares  of  my  Essex  County  Na- 
tI<HtaI  Bank  stock."  (Moore,  Etxecutor,  t. 
Moore.  60  M.  J.  Eq.  654.  S61.  25  AU.  403, 
405);  "one-half  of  all  my  stock"  In  certain 
railroads  (Loring  t.  Woodward,  41  N.  EL 
881) ;  "ten  shares  of  stock"  of  a  certain  rail- 
road company,  when  subsequent  clauses  be- 
qneatb  the  balance  of  testator's  stock  in  such 
company  (Harvard,  etc.,  Sodety  t.  Tufts,  161 
Mass.  76.  28  N.  B.  1006.  7  L.  B.  A.  300) ;  a 
legacy  of  part  of  a  sum  due  on  an  obligation 
(Titus  T.  McLanahan.  2  DeL  Cb.  200):  a  cer- 
tain number  of  oxen,  horses,  etc.,  to  a  wife, 
■in  be  of  her  choice"  (E^eritt  v.  Lane,  87  N. 
a  548);  a  bequest  of  $600  to  a  wife  in  per- 
sonal property  "such  aa  she  may  select" 
(Wallace  v.  WaUace,  23  N.  H.  149).  See,  al- 
so. Page  on  Willa,  H  768,  769;  Wood  v.  Ham- 
mond. 10  R.  I.  98,  17  AtL  824,  18  Atl.  196; 
Crawford  t.  tfcGartby,  159  N.  Y.  514,  64  N. 
B.277. 

Svdi  a  situation  as  we  have  here  presents 
a  much  stronger  case,  in  ao  far  as  any  ques- 
tion of  Intent  is  concerned,  than  cases  in- 


volving legacies  of  shares  of  stock  ordinarily 

present  'or  it  is  recognized  that  in  sndi 
cases  It  la  often  very  difficult  to  determine 
the  Intent  of  the  testator.  But  here  it  is 
beyond  the  realm  of  dispute  that  the  testa- 
trix intended  to  give  to  hw  grandchildren 
a  spedfled  undivided  interest  then  owned 
by  her  in  a  designated  parcel  of  land.  This 
she  singles  out  from  all  her  property  and 
gives  to  ber  grandchildren.  She  then  pro- 
ceeds as  foUovrs:  "Alt  the  rest  and  residue 
of  my  estate,  real,  personal  and  mixed,  I 
give,  devise  and  bequeath  unto  my  son,  Jose 
Comelio  Bemal."  It  seems  very  clear  to 
us,  from  the  language  of  the  will  itself, 
considered  in  connection  with  the  admitted 
facts  as  to  the  character  and  value  of  her 
estate,  that  the  deceased  desired  the  chil- 
dren of  her  deceased  daughters  to  have  the 
portion  of  ber  property  so  designated,  and 
that  ber  son  should  take  the  remainder  of 
whatever  property  she  had  at  the  time  of 
her  death  as  residuary  legatee.  The  disposi- 
tion to  the  grandchildren  muat  be  regarded 
aa  a  spedflc  devise.  ■ 

[4]  While  the  testatrix  did  not  In  terms 
proi^de  for  the  payment  of  her  debts,  or  In 
any  way  refer  to  the  same,  we  think  that  the 
wlU  clearly  enough  ahows,  when  conddered 
In  connection  with  the  condition  and  value 
of  ber  property  and  the  small  amount  of  In- 
debtedness, that  she  intended  her  granddill- 
dren  to  have  the  comparativdy  small  propor- 
tion of  ber  property  given  them  in  any 
event  leaving  the  remainder  of  her  prop- 
erty to  pa.y  the  expenses  of  administration 
and  debts  and  to  furnish  her  son  with  what 
she  considered  an  adequate  provision.  Sec- 
tion 1369  of  the  dva  Code  recognizes  the 
appearance  of  ancta  an  lntentl<ni  under  such 
drcumstances  as  here  exist  by  expresdy 
providing  that  the  property  of  a  testator, 
exc^t  as  otherwise  specially  provided  in 
such  Code  and  the  Code  of  Civil  Procedure, 
must  be  resorted  to  for  the  payment  of  debta 
in  a  prescribed  order,  which  is,  after  proper- 
ty expressly  appropriated  by  the  will  for 
that  purpose  and  property  not  disposed  of  by 
the  will:  First  "property  which  Is  devlaed 
or  bequeathed  to  a  redduary  legatee;**  sec- 
ond, "proper^  which  is  not  spedfleally  de- 
vised or  bequeathed;"  and,  third,  "all  odier 
property  ratably" — the  section  further  pro- 
viding that,  before  any  debts  are  paid,  the 
expenses  of  administration  and  the  allow- 
ance to  the  family  must  be  paid  or  provided 
for.  If  this  were  all  the  l^slatlon  on  the 
subject  It  would  at  once  settle  the  question 
of  contribution  from  the  property  given  to 
the  grandchildren  as  to  all  debts  of  deceas- 
ed and  expenses  of  administration.  But  sec- 
tion 1568  of  the  Code  of  Civil  Procedure  pro- 
vides that  "the  estate,  real  and  personal,  giv- 
en by  will  to  legatees  or  devisees,  is  liable 
for  the  debts,  expenses  of  administration,  and 
family  expenses,  in  proportion  to  the  value 
or  amount  of  the  several  devises  or  legaclea, 
but  spedflc  devises  or  legacies  are  exempt 
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from  «nch  liability  If  it  appears  to  the  coart 
necessary  to  carry  Into  effect  the  intention 
of  the  testator,  and  there  Is  other  soffldent 
estate."  Whether  there  is  any  conflict  be- 
tween these  sections  material  to  the  qnestlou 
we  are  comslderlng,  we  do  not  deem  It  neces- 
sary to  determine,  inasmuch  as  we  consider 
the  devise  to  the  grandchildren  to  be  a 
spedflc  devise,  and  further  consider  that  It 
appears  that  the  exemption  thereof  from  li- 
ability for  the  debts,  etc..  Is  necessary  to 
carry  into  effect  the  Intention  of  the  testa- 
trix. As  we  have  seen,  there  is  other  estate, 
sufficient  not  only  to  pay  all  such  debts,  etc., 
bnt  also  sufficient  to  leave  for  the  son,  after 
such  payment,  much  more  in  value  than  the 
property  given  in  the  aggregate  to  the  chil- 
dren of  the  two  deceased  daughters.  Bven 
if  section  1563  of  the  Code  of  ClvU  Pro- 
cedure in  any  way  limits  the  effect  of  sec- 
tion 1359  of  the  Civil  Code,  the  case  here 
measures  folly  up  to  the  requirements  for 
exemption  specified  In  the  former  section. 

[B]  Tbe  mortgage  debt  in  this  case  was 
one  created  by  the  testatrix  herself  prior  to 
the  making  of  her  will.  The  mortgage  on 
her  Interest  in  the  Italian  Gardens  property 
was  given  by  her  to  secure  her  promissory 
note  of  the  same  date,  on  which,  at  the  time 
of  the  making  of  the  will  and  the  time  of 
her  death,  she  was  personally  liable.  Tbe 
mortgage  was  a  mere  incident  of  the  debt 
evidenced  by  such  note.  Her  liability  on  ac- 
count thereof  was  just  as  mnch  a  "debt," 
within  the  meaning  of  the  word  as  used  In 
the  provisions  regarding  payment  of  debts 
contained  In  our  probate  act,  as  any  of  her 
unsecnred  liabilities,  in  section  765,  Page 
on  Wills,  it  is  declared  that  "the  rule  that 
a  testator's  debts  are  primarily  payable  out 
of  his  personalty  applies  not  only  to  bis  gen- 
eral debts  but  to  sncfa  debts  as  have  become 
liens  upon  spedfled  property  of  testator, 
whether  real  or  personal.  Unless  the  con- 
trary appears  In  his  will,  those  debts  are 
payable  primarily  out  of  his  personal  estate 
not  specifically  bequeathed."  Of  coarse  In 
this  state  we  have  now  abolished  all  distlnc- 
tlon  between  real  and  personal  property  as 
to  priority  In  this  matter  (section  1368,  Civ. 
Code;  section  1516,  Code  Civ.  Proc);  the 
rules  as  to  priority  being  prescribed  by  the 
Codes,  regardless  of  the  character  of  the 
property.  But  this  does  not  affect  the  prin- 
ciples declared  in  the  section  from  Page  on 
Wills  that  we  have  quoted.  We  find  no  dis- 
sent In  the  authorities  on  the  proposition 
that  where  the  mortgage  lien  was  created 
by  tbe  testator  himself  to  secure  bis  own 
debt,  and  at  the  time  of  his  death  tbe  mort- 
gage Is  simply  collateral  security  for  the  per- 
sonal obligation,  it  Is  to  be  paid,  as  between 
executors,  devisees,  legatees,  and  belrs,  in 
the  same  manner  as  the  general  unsecured 
debts  of  the  deceased.  In  so  far  as  the  ques- 
tion from  what  property  of  deceased  It  is 
to  be  paid  is  concerned,  unlesB  tbe  will  dls- 


doees  a  different  Intent  on  the  part  of  th« 
testator.  This  principle  was  stated  as  "the 
settled  role  of  English  and  American  law"  in 
Estate  of  Woodworth,  31  GaL  000.  See.  al- 
so, Brown  r.  Baron.  162  Mass.  66,  S7  N.  IL 
772,  44  Am.  Bt  Rep.  381 ;  Hlgbte  v.  Morris,  S8 
N.  J.  Bq.  177,  82  Atl.  372.  It  Is  likewise  held 
that,  as  between  the  executor  and  those  In* 
terested  In  the  estate,  It  can  make  no  differ* 
ence  in  this  regard  that  the  holdw  of  the 
mortgage  does  not  present  bis  claim  against 
the  estate,  but  prefers  to  rely  entirely  on 
the  future  enforcement  of  his  lien  against 
the  specific  property  mortgaged.  See  Page 
on  Wills,  8  766;  Turner,  Administrator,  v. 
Laird,  68  Conn.  198,  86  AtL  1124.  As  sug- 
gested in  the  case  Just  dted,  the  extent  of 
the  testator's  bounty  to  a  certain  person  can- 
not thus  be  reduced  by  the  acts  or  omissions 
of  the  creditor,  and,  as  between  the  execntor 
and  those  Interested  in  tbe  estate,  the  pay- 
ment should  be  made  from  other  funds  of 
the  estate,  so  far  as  it  can  be,  in  «rder  to 
effectuate  the  gift  from  the  testator  to  the 
specific  devisee. 

What  we  have  said  not  only  establishes 
the  merit  of  tbe  claim  of  the  grandchildren 
08  to  tbe  balance  remaining  unpaid  on  the 
mortgage  debt  and  interest  accruing  there- 
on, but  also  disposes  of  the  claim  of  tbe  son 
that  he  is  entitled  to  a  credit  on  account  of 
the  $1,600  already  paid  on  account  ol  the 
prlndpal  of  the  mortgage  debt. 

[6,  7]  It  further  practically  establishes  as 
valid  the  claim  of  the  grandchildren  In  re- 
gard to  the  rents  and  profits  derived  from 
the  land.  The  title  to  the  real  property  de- 
vised to  them  vested  in  them  at  the  moment 
of  the  death  of  the  testatrix,  subject  only 
to  the  possession  of  the  executor  for  pur- 
poses of  administration,  including  the  pay- 
ment of  expenses  of  administration  and 
debts  in  the  order  prescribed  by  law,  in  view 
of  the  provisions  of  the  wilL  It  was  said  in 
Estate  of  Woodworth,  supra:  "That  Is  to 
say,  that  the  rents  of  the  real  estate  ac- 
cruing subsequent  to  the  death  of  tbe  tes- 
tator, for  the  purpose  of  marshaling  the  as- 
sets, should  be  regarded  as  belonging  to  the 
realty  from  which  they  were  derived.  Such 
was  the  rule  at  common  law,  and  no  change 
In  this  respect  appears  to  be  intended." 
There  Is  nothing  in  oar  statutes,  so  far  as 
we  have  found,  that  Is  contrary  to  this  view. 
We  think  the  discussion  in  Estate  of  Wood- 
worth,  supra,  31  Cal.  at  pages  601  and  605, 
sufficiently  shows  that  this  Is  true.  The 
executor  holds  all  the  property  of  the  estate 
for  purposes  of  administration.  Including  not 
only  the  rents  and  profits  of  land  specifically 
devised,  but  the  land  Itself,  and  all  of  this 
property  is  subject.  If  necessary,  to  disposi- 
tion for  the  payment  of  expenses  and  debts. 
But,  In  such  a  case  as  the  one  before  ns,  we 
must  primarily  resort  to  a  certain  portion 
of  the  property  of  the  deceased  for  such  pur- 
poses, and  cannot  resort  to  tbe  other  por- 
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tloD  DDtn  the  primary  fund  for  such  pur- 
poses la  exhausted.  And  here  such  i^mar; 
fond  Is  that  given  to  the  residuary  legatee. 
Mm  between  htm,  he  bting  the  only  other  per- 
son Interested  In  the  estate,  and  the  grand- 
chlldren,  the  net  rents  and  profits  of  the 
real  property  spedflcally  devlaed  to  the  chil- 
dren, accruing  since  the  dealli  of  deceased, 
are  a  part  of  sndi  realty,  and,  tbwe  being 
mfllclent  <rtl»r  property  to  pay  all  d^ts  and 
expemwe  In  fall,  should  hara  been  awarded 
to  the  grandchildren.  It  was  not,  u  be- 
tween the  son  and  the  grandchildren,  a  prop- 
er application  of  any  part  thereof  to  pay  the 
same  on  accoont  of  Interest  on  the  mortgage 
or  on  account  of  any  eqiense  of  administra- 
tion or  debt  of  deceased. 

II]  There  can.  be  no  doubt  of  the  power 
and  duty  of  the  conrt  la  probate  to  deter- 
mine all  such  questions  between  heirs,  lega- 
tees, and  derlaees  In  regard  to  their  rights 
as  such,  as  are  here  presented.  See  Estate 
of  Heydenfeldt,  106  Cat.  434,  440,  39  Pac. 
788;  Bstate  of  Woodworth,  supra.  We  can- 
not aee  that  the  claims  of  the  granddilldren 
in  this  regard  were  not  made  before  the  pro- 
bate conrt  In  such  manner  as  to  entitle  them 
to  have  them  determined,  and  the  matter 
was  disposed  of  in  that  court  upon  the  the- 
ory that  It  was  properly  before  the  conrt 
for  determination.  We  do.  not  see  that  Es- 
tate of  Porter.  138  OaL  618,  72  Paa  173,  la 
in  point  on  any  of  the  material  Questions 
In  this  case. 

From  what  we  hare  said,  it  foUows  that 
the  executor  should  have  been  adjudged  to 
have  In  his  hands,  for  distribution  to  the 
grandchildren,  four-fifteenths  of  the  amount 
of  rents  and  profits  of  the  Italian  Gardens 
property  receired  by  him  from  the  date  of 
death  of  deceased,  less  four-flfteentha  of  the 
amount  of  taxes  paid  by  him  on  such  prop- 
erty, and  that  the  net  amount  thus  ascer- 
tained should  have  been  distributed  In  equal 
shares  to  the  eight  grandchildren,  and  also 
that  the  decree  of  distribution  should  have 
provided  that  the  whole  of  the  principal 
sum  of  the  promissory  note  and  mortgage 
and  all  unpaid  interest  thereon  should  first 
be  paid,  satisfied,  and  discharged  out  of  said 
real  property  known  as  said  Italian  Gar- 
dens, other  than  the  undivided  Interest  of 
five  acres  distributed  to  the  grandchfldren, 
before  resort  is  bad  for  such  purpose  to  any 
Iiortion  of  the  undivided  interest  of  five 
acres  distributed  to  said  grandchildren.  As 
the  only  persons  Interested  in  the  estate  are 
the  ai^llants  here,  the  son  (who  Is  the  ex- 
ecutor), and  the  grandchildren,  the  contro- 
versy can  be  finally  settled  by  the  ascertain- 
ment of  the  amount  of  rents  and  profits  now 
due  the  grandchildren  and  the  entry  of  a 
new  decree  in  accord  with  the  views  ex- 
pressed herein. 

It  is  ordered  that  the  decree  appealed 
from  be  reversed,  wlOi  directions  to  the 


lower  conrt  to  ascertain  the  amount  of  rents 
and  profits  now  dne  the  grandchildren  under 
the  views  we  have  expressed,  and  to  enter  a 
new  decree  In  accord  wltib  such  views. 

We  <»ncttr:  SHAW,  J.;  SLOSS,  J. 


CLYDE  V.  CITY  OF  MOSCOW  et  at. 
(Supreme  Court  of  Idaho.    March  29, 

1.  Mtinicipai.   Cobpobations    (I   2»B*)    —  . 
STBEBT  IUPBOVEUENTS— UBDINAnCB— Suffi- 
OXENCT. 

Under  the  provlBlonB  of  section  4,  c.  81, 
Sesa.  Laws  1911,  it  is  the  dnty  of  the  city  cood- 
cil  before  entering  upon  Che  grading,  paving,  or 
inrprovement  of  a  street,  where  the  cost  is  to 
be  assessed  against  the  property  benefited,  to 
first  pass  an  ordinance  or  resolation  declaring 
the  intention  of  the  council  to  make  such  im- 
provemeot,  stating  the  names  of  the  streets  and 
alleys  to  be  improved  and  the  general  character 
of  Qie  proposed  improvemeDt,  It  is  a  sufficient 
compliance  wlUi  thu  statute  for  the  city  council 
to  pass  an  ordinance  giving  the  names  and  de- 
scrfptloa  of  the  streets  to  Be  improved  and  the 
character  of  the  Improvement  to  be  made,  and  ' 
reciting  that  tiie  pnolie  Interest  cuid  convenience 
demand  that  su<Di  improvement  be  made,  and 
designating  a  time  on  or  before  which  protests 
may  be  made  and  filed  with  the  ci^  clerk 
against  such  proposed  improvement, 

[EM.  Note^For  other  cases,  see  Municipal 
Corg)rations.  Cmt  Dig.  H  778-776;  Dse.  Dig. 

2.  MUNICIPAI.  Cobforationb  ^  112*)— Obdi- 
WANCB— Title  and  Sdbjbct. 

Title  to  Ordinance  No.  361  of  the  dty  of 
Moscow  examined  and  considered,  and  held  suf- 
ficient to  embrace  the  subject-matter  contained 
in  the  body  of  the  ordinance. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Oo^^ration^  CenL  Dig.  H  268-2Ki ;  Dec.  IHg. 

8.  Municipal  Cofpobations  (|  317*)— SniBT 
Imfrovembn't—Bioht  to  Object. 

Where  an  initial  ordinance  or  an  ordinance 
declaring  the  iatention  of  the  city  council  to 
make  certain  street  Improvements  in  describing 
such  improvement  states  that  tiie  streets  shall 
be  paved  the  full  width  thereof,  whicii  the  plans 
show  to  be  50  feet,  but  the  ordinance  thereafter 
passed  ordering  and  directing  the  work,  and 
providing  the  contract  therefor  shows  that  a  pois 
tion  of  a  certain  street  Is  to  be  paved  to  the 
width  of  18  feet  only,  held,  that  if  such  diange 
is  in  any  way  fatal  to  the  final  ordinance  and 
contract  for  dohig  the  work  or  is  In  any  manner 
prejudicial  to  any  one,  it  can  only  be  prejudicial 
to  sacb  persons  as  own  property  abutting  on  the 
portion  of  the  street  where  the  width  of  the 
pavement  is  reduced  from  that  originally  pro- 
I)08ed. 

[£d.  Note. — For  other  cases,  see  Municipal 
Oorporations,  Cent  Dig.  I  831;  Dec.  Dig.  | 
317.*] 

4.  Municipal  Cobpobations  (1  342*)— Stbebt 
IMPRO  vements— Co  ntbact— Valid  ITT. 

Where  the  statute  (section  10,  c  81.  Sesa. 
Laws  1911)  provides  that  all  contracts  which 
are  made  by  the  city  or  village  for  any  improve- 
ment authorized  under  sn(£  statute  shall  be 
made  by  the  council  in  the  name  of  the  city, 
such  statute  Is  sotratantially  complied  with  by 
the  council  passing  and  the  mayor  approving 
an  ordinance  providing  for  the  contract  and 
authorizing  its  execution,  and  prescribing  the 
terms  and  conditions  thereof  and  further  provid- 
ing ttiat  a  formal  contract  shall  be  executed 
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by  tbe  dty,  and  ilcned  and  attested  hj  the 
mayor  and  city  clerk. 

[fild.  Note.— For  other  caaea,  see  Maalclpal 
Corporatiiau,  Gent  Dig.  S  Sm;  D«a  Dig.  I 

5.  MUNICIPAI.  COBPORAXIONS  <i  840*)— SlUtBT 
lUPBOVBMEnrs  —  OBDIITAnOB  —  Dkscblp- 
TION  OF  WOEK. 

Where  a  tAty  ordinance  prorlding  for  the 
pavlnr  of  streets  recites  that  the  description 
and  character  of  the  imprOTement  shall  be  a 
puTement  done  with  "brick,  '  asphalt,  sheet 
asphalt,  bithulitbic,  haasam,  asphalt  concrete, 
asphalt  macadam,  or  other  standard  pavement," 
and  the  contract  made  thereunder  ijrovided  for  a 
"Dolarway"  pavement,  and  the  evidence  of  the 
witnesses  shows  that  Dolarway"  pavement  is  a 
standard  pavement,  held,  that  the  contract  is  In 
conformity  with  the  notice  given  in  the  ordi- 
nance, and  is  covered  by  the  term  "standard 
pavement." 

[E^  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  809;  Dec.  Dig.  { 
840.*] 

«.  Municipal  Cobporations  (i  304*)— Stbkbt 

lUPBOyXUBmS— CtollTANOB— Vauditt. 
Tbe  provision  contained  in  Ordinance  No. 
305  of  tJie  city  of  Moscow  anthorizing  the  mayor 
by  and  witb  the  consent  of  the  council  to  ap- 
point a  committee  of  three  citiieua  and  tax- 
payers of  the  city  to  aid  and  asrist  tbe  mayor 
and  dty  council,  and  be  advisory  to  tiicm  in  the 
coDstnictlon  of  the  improvements  described  In 
the  ordinance,  is  not  fatal  to  the  ordinance,  and 
does  not  rendei^  the  ordinance  invalid. 

[Ed.  Note.— For  other  cases,  see  Uunldpal 
CorporatlonB,  Cent  Dig.  H  811-816 ;  Dec.  mg. 
i  804.*] 

7,  MnnoiPAi.  Gobporationb  ({  840*)— Sisebt 

lUPBOVBUKKTS  —  UbOINANCB  —  ESTUIATE  OF 

Cost. 

An  estimate  in  an  initial  ordinance  or  ordt> 
nance  of  Intention  lecitlnK  that  the  cost  of  pav- 
ing the  street  together  mth  curbs  and  carbing 
will  be  the  sum  of  fli.lO  per  square  yard 
throughout  will  be  held  to  include  both  the  curb 
and  paving,  and  sncb  estimate  will  not  prevent 
the  citT  from  contracting  at  m  lower  rate  than 
the  estimate  ao  made. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporatiooa,  Cent  Dig.  |  800;  Dec.  Dig.  | 
840.*] 

8.  MnnCIPAL  COBPORATIONS  (S  413*)— Stbkbt 
lUFBOVKlCBinrS  —  InTBRSECnoNS  WITH  Ai>- 
LBTS—LlABIUTT  FOB  COST. 

Under  tbe  provisions  of  snbdivirion  6  of 
section  2288,  Bev.  Codes,  tbe  expense  of  all  im- 
provements in  the  space  formed  oy  the  junction 
of  two  or  more  streets,  wherein  one  main  street 
terminates  in  or  crosses  another  main  street, 
and  all  street  crossings  or  crosswalks  shall  be 
paid  by  the  city,  but  this  statute  does  not  In- 
elude  spaces  in  streets  opposite  alleys  or  inter- 
sections vrith  alleys,  and  the  city  at  large  is  not 
required  to  pay  for  the  paving  of  such  portions 
of  tbe  street  Alleys  are  convmiences  to  the 
lots  on  which  they  abut  and  afford  means  of 
ingress  and  egresn  from  the  main  streets  to  the 
rear  of  lots,  and  tbe  paving  of  the  street  in  front 
of  such  alleys  should  be  Borne  by  the  improve- 
ment district  rather  than  by  the  dty. 

[Ed.  Note.- For  other  cases,  see  Manicii»l 
Corporations,  Cent.  Dig.  if  1014-101(S  1019, 
ItttO;  Dec.  IMg.  i  418.*] 

Appeal  from  District  Oourt,  Latah  Gonn- 
ty;  Edgar  a  Ste^  Judges 

Action  by  Anna  J.  (JlyHe  against  tbe  City 
of  Moscow  and  others.  From  jndgmrat  for 
defendants,  plaintiff  appeals.  Affirmed. 


BBPOBTEB  (IdBh(» 

Forney  &  Moore,  of  Moscow,  for  appel- 
lant. Geoi^  O.  Pickett,  City  Atty.,  of  Mos- 
cow, for  appellees  City  of  Moscow  and  offi- 
ce thereof.  William  M.  Morgan,  of  Mos- 
cow, for  app^ees  Contracting  Company  anA 

Its  OffiCCT. 

AILSHZE,  a  Jt  This  action  was  hrooght 
by  a  properly  ovnier  and  taxpayer  within  an 
improvement  district  in  the  city  of  Moscow 
for  the  purpose  of  procuring  an  Injunction 
against  tbe  city  anthorlties  restraining  tbem 
from  proceeding  with  a  pavement  contract 
The  district  court  denied  the  relief  soi^lht, 
and  this  appeal  has  been  prosecuted. 

[1]  A  great  many  errors  have  been  as- 
signed, going  to  tbe  sufficiency  and  regula- 
rity of  the  ordinances  passed  by  tbe  dty  pro- 
viding for  tbe  Improvement  Involved  In  this 
case.  It  Is  contended  that  the  first  ordi- 
nance looking  to  this  improvement,  No.  361, 
was  not  a  proi>er  or  sufficient  ordinance  de- 
claring tbe  intention  of  the  city  to  make  the 
contemplated  improvement,  and  that,  in  f&ct, 
there  was  no  ordinance  of  intention  to  Im- 
prove as  provided  for  and  required  by  sec- 
tion 4,  c.  81,  of  the  1011  Sess.  Laws  (1911 
Sess.  T^awB,  p.  268).  That  section '  of  tbe 
statute,  among  other  things,  provides  as  fol- 
lows: '^he  city  conndl  or  trustees  sball, 
before  or  during  the  grading,  paving,  or 
other  improvement  of  any  street  or  alley,  tbe 
cost  of  which  is  to  be  levied  and  assessed 
upon  tbe  property  benefited,  first  pass  at  a 
r^ular  or  spedal  meeting,  a  resolution  or 
ordinance  declaring  its  Intention  to  make 
such  improvement,  and  stating  In  su<±  reso- 
lution or  ordinance  the  name  of  the  street 
or  alley  to  be  improved,  tbe  points  between 
which  said  improvement  Is  to  be  made,  the 
general  character  of  tbe  ^praed  improve- 
ment. *  *  •"  The  ordinance  here  In 
question,  No.  861.  after  setting  oat  the  title 
and  deecrlbbig  the  streets  to  be  paved,  has 
this  tartber  recital  Introductoir  to  the  enact- 
ing clause:  **Whereas,  tbe  public  intweat 
and  oonvenience  require  and  demand  tliat 
sndi  improvements  be  made  upon  tbe  hen- 
InbeCore  described  streets,  betwera  the  points- 
thereon  herein  set  forth,  in  the  manner  here- 
inafter ordered,  now,  tbereftnre,  be  it  oiv 
dalned  by  the  mayor  and  dty  councU,"  etc. 
Tbe  mrdtnance  further  im>vldeB  in  section  0 
thereof  that  "any  person  or  persons,  cinii- 
pany  or  corporation,  b^ng  the  owner  of  any 
of  the  lots  or  lands  or  parcels  of  lots  or 
lands,  abutting,  fronting,  contlgnons  or  trlbn- 
tary  to  the  streets  or  portions  of  tlie  streets 
In  section  1,  of  this  ordinance,  •  •  ■ 
whidi  would  be  or  is  affected  by  sudt  im- 
provemoit,  *  *  *  who  desire  to  file  pro- 
test or  protests  against  said  prc^oaed  im- 
provements, as  in  this  ordinance  menttoned 
and  set  forth,  sball  on  or  before  tbe  VSth  day 
of  June,  A.  D.,  1012,  file  such  protest  or  pro- 
tests In  tbe  office  of  tbe  dty  clerk  of  tbe  city 


■Par  oUiBr  cssw  set  same  teple  sod  sacUon  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Ssrtss  *  Rsp'r  UiOnm 
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of  Moscow,  Idaho,  to  be  thereafter  taken  np 
and  heard  by  the  mayor  and  city  coundL" 
While  this  ordinance  in  part  declares  nn- 
qnallfledly  that  the  dty  will  make  the  im- 
provements, it  also  in  other  portions  thereof 
gives  notice  to  the  property  owner  that  an 
<Vportanity  for  a  hearing  will  be  accorded 
and  that  protests  are  Invited.  The  ordinance 
was  in  fact  paased  and  reads  as  If  it  wwe 
intmdcd  as  a  permanent  ordinance,  but  it 
conforms  to  the  requirements  of  the  statute, 
except  as  to  the  formal  notice  and  dlrec- 
tlona  which  such  an  ordinance  might  con- 
tain. We  are  aatiafled,  however,  that  it  sub- 
stantially oomi^led  with  the  statute  and 
gave  the  property  ownors  all  the  notice  that 
any  ordinance  could  give  them  nnder  the 
statute  and  that  their  rights  were  in  every 
respect  protected  under  this  ordinance. 

[t]  The  next  objection  made  la  that  "the 
initial  ordinance  Na  SOI  in  describing  the 
Improvement  of  Main  street  states  that  the 
street  shaU  be  paved  the' full  width  tbereoi; 
which  the  plans  show  as  fi6  feet,  but  the  or- 
dinance orderiiv  the  woA  and  the  contract 
show  that  on  the  sontii  end  of  the  street  Uie 
pavemoit  has  been  cut  down  to  a  width  of 
18  f^  This  the  council  has  no  power  to 
da  They  cannot  i^ve  the  proper^  owner 
notice  of  one  kind  of  improvement,  and  tben 
make  another  kind."  In  support  of  this  con- 
tention counsel  cite  a  number  of  authorities 
(28  Oyc.  lOOB;  Stockton  v.  WUtmore,  SO 
Cal.  6U;  Smith  r.  Ohlcago,  214  lU.  166,  73 
N.  B.  846;  Trenton  t.  Collier,  68  Mo.  App. 
488 :  I^ige  ft  Jones,  Taxation  by  Assenment, 
1 610;  Pells  T.  People.  159  lU.  080.  42  N.  B. 
784;  KutcblQ  T.  Engelebret,  129  Cel.  635,  62 
Pac.  214;  Glt7  of  Paxton  v.  Bogardus,  201 
IlL  628,  66  N.  E.  868 ;  Auditor  General  v. 
Stoddard,  147  Mich.  329,  UO  N.  W.  944), 
many  of  which  seem  to  be  In  point  on  the 
proposition  suggested.  It  Is  argued  by  coun- 
sel for  respondent  that  the  law  does  not  re- 
quire that  the  initiatory  ordinance  give  the 
width  of  the  street,  but  merely  the  *'g6n^ 
ai  character  of  the  proposed  Improvement," 
and  that  the  statement  In  the  initiatory  or- 
dinance that  the  street  was  to  be  paved  the 
n-idth  of  56  feet  was  surplusage,  and  not 
binding  or  conclusive  on  the  mayor  and  coun- 
cil, and  that  they  might  pass  their  final 
ordinance  and  let  their  contract  for  a  less 
width.  However  this  may  be,  it  does  not 
appear  to  us  that  the  objection  Is  well  taken 
In  the  present  case,  for  the  reason  that  the 
change  in  the  width  of  this  pavement  only 
affects  one  streeet  for  a  distance  of  about 
400  feet,  and  within  that  distance  there  are 
no  street  crossings.  It  Is  clear  to  us  that  this 
change  could  make  no  difference  with  any 
one  other  than  a  property  owner  ahutUng  on 
the  i>articular  portion  of  the  street  in  which 
the  reduction  in  width  of  pavement  is  made. 
This  change  would  make  no  difference  with 
any  other  property  owner  ^ther  in  the 
amount  ct  his  assessmmxt  or  the  boieflts 


which  he  might  receive  from  the  improve- 
ment or  the  us^  of  the  street.  On  the  other 
hand,  we  can  readily  understand  why  it 
ml^t  affect  a  property  owner  whose  prop- 
erty abuts  on  the  particular  portion  of  the 
street  In  which  the  change  Is  made.  A  man 
might  be  willing  to  have  the  street  paved  in 
front  of  his  pnH>erty,  provided  the  pave- 
ment would  come  up  to  the  curb  or  sidewalk 
so  as  to  give  him  free  and  easy  ingress  and 
egress.  On  the  other  hand,  he  might  seri- 
ously object  to  having  a  strip  of  18  feet 
paved  down  the  center  of  the  street,  and 
leave  him  a  mud  hole  between  his  property 
and  the  pavemait,  and  consequently  make  It 
even  more  difficult  tor  him  to  get  In  and 
out  than  It  would  have  been  without  any 
pavemoit  at  all.  It  does  not  appear  in  the 
present  case,  however,  that  the  party  com- 
plaining owns  property  abutting  on  Uils  par- 
ticular pOTtlon  of  tile  atxeH  ot  v^iliA  would 
be  affected  by  this  particular  change,  and 
the  objecttcm  is  not  based  on  that  ground. 

[2]  The  contention  that  the  titie  to  Ordi- 
nance No.  861  Is  not  sufficient  is  not  well 
taken.  The  title  states  the  general  purpose 
of  the  ordinance,  and  meets  tiie  substantial 
requironents  of  the  statute.  Section  2276, 
Rev.  Codes ;  Village  of  8t  Anthony  t.  Bran- 
don. 10  Idaho,  205,  77  Pac.  322;  State  v. 
Calloway,  11  Idaho,  719,  84  Fac.  27,  4  L.  B. 
A.  (N.  S.)  1109,  114  Am.  St  Bep.  285. 

[4]  Complaint  Is  made  tiiat  the  contract 
was  not  entered  into  by  the  dly  council,  but. 
on  the  contrary^  was  entered  Into  by  the 
mayor  and  dty  clerk.  The  statute  (section 
16.  c.  81,  of  the  1911  SesB.  Laws)  provide 
timt  "all  contracts  which  are  made  by  the 
dty  or  village  for  any  Improvements  au- 
thorized by  this  section,  or  any  subdlrlslon 
thereof,  shall  be  made  by  the  council  in  the 
name  of  the  dty  or  village."  Now,  in  this 
case,  the  council  by  Its  Ordinance  No.  365 
provided  that  a  contract  should  be  entered 
into  and  in  effect  made  the  contract  on  the 
paft  of  the  dty  by  and  through  this  ordi- 
nance. It  merely  authorized  the  formal  sign- 
ing and  executing  the  same  by  the  mayor 
and  dty  clerk.  These  acts,  however,  were 
merely  the  acts  of  the  council,  evidenced  by 
their  duly  constituted  reinesentatlves,  the 
mayor  and  the  dty  clerk. 

[51  The  description  of  the  work  to  be  done 
and  the  improvement  to  be  made  as  con- 
tained in  Ordinances  Nos.  861  and  305  was 
auffldent  to  apprise  property  owners  of  the 
"general  character"  of  the  work,  and  was  a 
substantial  compliance  with  the  statute.  It. 
has  been  argued,  however,  that  since  the 
ordinance  did  not  enumerate  "Dolarway" 
pavement  as  one  of  the  possible  classes  of 
pavement  that  might  be  used  or  as  a  "stand- 
ard pavement,"  to  contract  for  that  kind  or 
class  was  therefore  a  violation  of  the  ordi- 
nance. The  ordinance  provided,  among  other 
things  (section  1,  Ordinance  861),  that  the 
pavemoit  should  be  d<nie  with  "bric^  avlialt, 
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sheet  asphalt,  Mthnllttaic,  baasam,  asphaltic 
concrete,  asi^alt  macadam,  or  other  stand* 
ard  pavement,"  The  dty  Introdnced  two  ex- 
pats (Ashton  and  WycofE)  who  testified  that 
"Dolarway"  is  a  "standard  pavement"  This 
was  a  question  of  fact,  and  the  evidence 
seenu  to  sustain  the  contention  that  "Dol- 
arway" Is  a  standard  pavement  and  that  It 
falls  within  the  provisions  of  section  1  of 
the  ordinance. 

[I]  Objection  has  also  been  urged  against 
that  provision  of  Ordinance  No.  366  which 
authorizes  the  mayor  by  and  with  the  con- 
sent of  the  council  to  "appoint  a  committee 
of  three  citizens  and  taxpayers  of  said  dty 
to  aid  and  assist  the  mayor  and  city  coun- 
cil and  be  advisory  to  them  In  the  construc- 
tion of  the  improvements  in  this  ordinance 
made  and  provided  for."  We  fail  to  see 
wherein  this  provision  of  the  ordinance  and 
action  of  the  council  was  in  any  way  fatal 
to  the  ordinance  or  to  the  contract  for  pave- 
ment. It  appears  that  the  contract  was 
actually  made  by  the  mayor  and  council,  and 
that  the  business  Is  to  be  conducted  and 
transacted  on  the  part  of  the  dty  by  the 
mayor  and  council  and  such  officers  as  may 
be  authorized  by  law  and  the  dty  council  to 
transact  such  business.  The  selection  of 
this  committee  In  an  advisory  capadty  only 
could  in  no  way  invalidate  an  action  which 
was  otherwise  legal. 

The  objection  that  the  contract  was  award- 
ed* prior  to  the  completion  and  confirmation 
of  the  assessment  roll  Is  not  well  taken.  It 
cannot  t>ecome  a  consummated  binding  con- 
tract until  such  time  as  all  the  preliminary 
provisions  of  the  ordinance  are  complied 
with  and  the  necessary  statutory  conditions 
precedent  to  the  consummation  of  the  con- 
tract are  complied  with.  As  a  matter  of 
fact  onr  attention  has  not  been  called  to  any 
place  in  the  record  showing  that  the  con- 
tract was  really  let  before  the  completion  of 
the  assessment  roll. 

11}  Complaint  Is  made  that  Ordinance  Ko. 
301  contained  no  estimate  as  to  the  neces- 
sary cost  for  curbing.  That  ordinance  pro- 
Tides  that  the  estimated  cost  of  paving  a 
street,  together  with  curbs  and  curbing;  will 
be  the  sum  of  f2.10  per  square  yard  through- 
out By  this  it  was  evidently  Intended  to 
Include  curbing  in  measuring  width  of  pav- 
ing and  that  the  number  of  square  yards  of 
curbing  and  paving  should  be  computed  to- 
gether, and  that  the  estimated  cost  should 
not  exceed  $2.10  per  square  yard.  This  ordi- 
nance of  Intention  to  improve  did  not  commit 
the  dty  to  pay  that  much  if  it  could  finally 
secure  a  better  and  more  favorable  price. 

[B]  Considerable  atgument  was  Indulged  in 
over  the  provisions  of  subdivision  6  of  sec- 
tion 223S  of  the  Rev.  Codes  which  deals  with 
the  subject  of  paving  street  Intersections. 
That  provision  Is  as  follows:  "The  expense 
of  all  imi^ovements  In  the  space  formed  by 
the  Junction  of  two  or  more  streets  or  where- 


in one  main  street  terminates  in  or  crosses 
another  main  street,  and  also  all  street  crosB- 
IngB  or  cross  walks,  shall  be  paid  by  such 
dty  or  village.'*  The  same  subdivision  pro- 
vides that  the  cost  of  all  work  and  Improve- 
ments for  street  iwvemeoits  shall  be  assessed 
upon  the  lots  and  land  fronting  thereon. 
In  the  ordinances  under  discussion  here  the 
council  provided  for  the  payment  by  the  dty 
at  large  for  street  intersections,  but  makes 
no  spedflc  provision  for  that  part  of  the 
street  Immediately  opposite  and  abutting  on 
an  alley. 

It  is  argued  by  appellant  that  the  ordi- 
nance Is  defective  in  not  providing  for  the 
paving  of  the  intersection  of  alleys  with 
streets.  Counsel  for  the  respondent  con- 
tends that  Bubdivlrion  6  of  section  2238  does 
not  contemplate  the  payment  for  alley  In- 
tersections by  the  dty,  but  that  Buch  inter- 
sections are  paid  for  by  the  imrovement  dis- 
trict the  same  as  any  other  part  of  the 
street  pavement  An  alley  Is  dearly  a  con- 
venience and  benefit  to  the  abutting  lots  only, 
and  it  ia  not  a  general  convenience  of  neces- 
sity to  the  dty  at  large.  It  follows,  there- 
fore, that  the  pavement  of  that  part  of  the 
street  immediately  in  front  of  an  alley  or 
abutting  on  an  alley  should  be  paid  for  by 
the  property  owners.  If,  therefore,  the  pave- 
ment of  this  part  of  the  street  Is  paid  for 
out  of  the  general  fund  of  the  Improvement 
district  the  expense  thereof  will  in  the  last 
analysis  fall  upon  the  property  receiving  the 
benefit  It  was  not  necessary,  and,  indeed, 
would  not  have  been  within  the  contempla- 
tion of  statute,  to  provide  by  ordinance  for 
th^  dty  paying  for  paving  the  spaces  In* 
eluded  in  intersections  of  streets  with  al- 
leys. 

We  find  no  reason  for  reversal  of  the  Judg- 
ment of  the  trial  court  In  this  case.  The 
Judgment  should  be  affirmed,  and  It  Is  so  or- 
dered.  Costs  in  favor  of  reqjtondent 

SULLIVAM  and  STEWABT,  JJ^  concor. 


ATRES  et  aL  v.  WALKER. 
(Supreme  Court  of  Colorado.    April  7,  1913.) 

Alteration  or  Tnstbumehts  (|  7*)— Note^ 
Matebialitt  ano  Effect  or  Altkbation. 
Rev.  St  1008,  i  4687,  provides  that  where 
a  negotiable  instrument  in  materially  altered 
witbout  the  consent  of  all  the  parties,  it  ia 
avoided,  except  as  against  a  pu^  who  haa 
himself  altered  It  and  subsequent  Indoraers,  and 
aectioQ  45SS  declares  that  an  alteration  as  to 
date,  rate  of  Interest  or  tiroe  or  place  of  pay- 
ment is  a  material  alteration,  field  toat. 
where  at  the  time  the  defendant  signed  the  note 
sued  on  there  were  unfilled  blanks  for  the  rate 
of  interest  and  the  time  from  which  the  inter- 
est should  be  paid,  which  were  filled  up  there- 
after witliont  defendant's  authority,  the  altera- 
tions were  material  and  avoided  tlw  note  as  be- 
tween the  original  parties. 

[Bi.  Note.— For  other  eases,  see  Alteration  of 
lDBtri*>nentB,  Cent  Dig.  H  S4-39 ;  Dec  Dig.  | 
7*1 
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Error  to  District  Ooart^  Pseblo  Ooimtr; 
O.  S.  IGssex.  Judge. 

Action  by  C.  G.  Walker  against  Charles 
ATres  and  anotber.  Jndgmmt  for  iilaintUt, 
and  defendnnta  tains  eaTW.  Beronwd  and 
ronanded. 

W.  8.  Falmw  and  I^man  L  Henry,  both 
4tf  Pnefalo,  for  plaintiffs  in  error.  W.  O. 
Peterson,  of  Podtlo,  tor  defendant  In  tfror. 

SCOTT,  J.  In  tbis  case  suit  was  Institnt- 
«d  by  the  def»dant  in  error,  as  plaintiff  be* 
low,  oc  a  promissory  note  in  worOs  and  Hg- 
nres  as  follows:  "1300.00:  Poeblo,  Colo^  Nov. 
4f  1910:  On  or  btfore  one  year  after  date 
for  ralue  received,  I,  we  or  eithra  of  ns, 
fwomise  to  pay  to  tlie  order  of  O.  C.  Walker, 
Pntftlo,  Colorado,  three  bnndred  no/100  dol- 
lars. To  bear  Interest  at  tbe  rate  of  two  and 
onit-half  per  cent  per  month  ftom  date  until 
paid  and  further  hereby  agree  that  If  this 
note  is  not  paid  when  due  to  pay  all  costs 
necessary  for  collection.  Including  ten  per 
cent,  for  attorney's  fees.  Interest  payable 
monthly.  Na  1  due  .  Will  W.  Wal- 
ter. Ghaa.  W.  Ayres.  C.  W.  Walter." 

The  dtfendants  admitted  tbe  execution  of 
Uie  note  In  the  amount  named,  but  alleged 
that,  when  the  note  was  signed  by  the  de- 
fendants Cbas.  W.  Ayres  and  0.  W.  Walter, 
the  rate  of  Interest,  term  of  Interest  pay- 
ment, and  time  from  which  the  Interest 
should  date  were  In  blank;  in  other  words, 
that,  when  these  defendants  signed  the  note, 
It  read  as  follows:  "$300.00.  Pueblo,  Cola, 
Not.  4,  1910.  On  or  before  one  year  after 
date  for  value  received,  I,  we  or  either  of  us, 
promise  to  pay  to  the  order  of  C.  C.  Walker, 
Pueblo,  Colorado,  three  hundred  no/100  dol- 
lars. To  bear  Interest  at  the  rate  of  

per  cent,  per  from  until  paid 

and  further  hereby  agree  that  If  this  note 
Is  not  paid  when  due  to  pay  all  costs,  neces- 
sary for  collection,  Including  ten  per  c^t. 

for  attom^'s  fees.  Interest  payable  . 

Will  W.  Walter.  Ghas.  W.  Ayres.  0.  W. 
Walter." 

The  three  defendants  testified  in  substan- 
tial conformity  with  the  allegations  of  the 
answer,  including  want  of  knowledge  upon 
the  part  of  tbe  platntlfTs  in  error  of  the 
<dunge,  or  consent  to  the  change,  made  by 
tbe  filling  in  of  the  blanks  as  appears  by  the 
form  of  note  sned  on.  The  plaintiff  testified 
that  tbe  note  was  as  appears  in  the  com- 
plaint, when  presented  for  signatures. 

The  def^dant  Will  W.  Walter,  principal 
obligor,  took  the  note  to  the  sureties  CStas. 
W.  Ayres  and  C.  W.  Walter,  and,  after  pro- 
curing their  signatures,  presented  It  to  the 
plaintiff  and  received  the  money  tepreaented 
by  its  face.  Tbe  defendant  Will  W.  Walter 
testifies  that  the  rate  of  Interest  and  other 
matters  repreeented  by  the  blank  spaces  were 
filled  In  bj  the  plaintiff  after  it  was  returned 
with  the  signatures  of  the  other  defendants. 
The  plaintiff  denies  this  statement  The  de- 


fendant  Will  W.  Walter  pleaded  a  discbarge 
in  bankruptcy  and  was  dismissed  as  a  de- 
fondant 

Over  the  objection  of  the  defendants,  the 
court  Instructed  the  Jury,  In  substance^  as 
follow:  Instruction  5  instructs  the  jury 
that,  if  they  find  from  the  evidence  that,  at 
tbe  time  Ayres  and  a  W.  Walter  signed  the 
note,  there  were  no  unfilled  spaces  and  that 
the  .same  was  filled  In  and  complete  at  that 
time,  then  the  jury  should  find  in  favor  of 
the  plaintiff  and  against  Ayres  and  <X  W. 
Walter  for  the  face  of  tbe  note;  that  Is, 
9300,  plus  Interest  at  per  cent  per  month 
from  September  16,  1911,  Including  an  at- 
torney's fee  of  10  per  cent ;  that  It,  a  ver- 
dict for  the  sum  of  $396.25.  Instruction  9 
was  to  the  effect  that  if  the  Jury  find  from 
tbe  evidence  in  tills  case  that  there  wwe  In 
tbe  note  In  question,  at  the  time  same  was 
signed  by  Cbas.  W.  Ayres  and  G.  W.  Wal- 
ter, the  unfilled  blank  spaces  u  alleged,  tbon 
tbe  preeumptlon  of  law  la  that  the  note  drew 
interest  at  8  per  cent  per  annum  from  ma- 
turity ;  and,  If  you  so  find,  your  vodict  will 
be  In  favor  of  the  plaintiff  and  against  de- 
fendants Cbas.  W.  Ayres  and  C.  W.  Walter, 
tot  tbe  face  of  the  note;  that  is,  $300,  pins 
interest  at  8  per  cent  per  annum  from  No- 
vembtf  4,  1911,  including  an  attorney's  fee 
of  10  per  cent ;  that  la,  a  verdict  for  tiie 
sum  of  f814.4a 

The  Jnzy  returned  a  Terdict  In  the  snm 
of  $344.40,  thus  in  elfoct,  under  these  instrnc- 
tions,  finding  for  the  d^mdants  In  tiielr  con- 
tention that  the  note,  as  slpied  by  than,  did 
not  contain  ttie  rate  of  interest,  date  from 
whl^  It  should  run,  nor  the  period  of  inter- 
est payments.  This  Is  conceded  by  counsel 
for  deftmdant  tn  error,  who  says  In  his  brief: 
"Under  tbe  verdict  and  Judgment  below,  the 
plalntlffB  in  arm  were  held  Ilabto  on  the 
note  in  tbe  form  tbey  claim  it  was  when 
they  signed  It"  The  contmtlon  of  plaintiffs 
In  error  Is  that  the  alteration  of  tiie  note 
by  tbe  plaintiff,  In  the  manner  suggested. 
Invalidated  the  whole  contract  as  to  the  de- 
fendants Cbas.  Ayres  and  C.  W.  Walter. 

Our  statute  provides  that:  "Where  a  n^o- 
tlable  instrument  Is  materially  altered  with- 
out the  assent  of  all  parties  liable  thereon. 
It  Is  avoided,  except  as  against  a  party  who 
has  himself  made,  authorized  or  assented  to 
the  alteration  and  subsequent  Indorsers.  But 
when  an  Instrument  has  been  materially  al- 
tered and  Is  In  tlie  bands  of  a  holder  In  due 
course,  not  a  party  to  the  alteration,  he  may 
enforce  payment  thereof  according  to  Its 
original  tenor."  Section  4587,  Rev.  Stat 
1908.  The  statute  likewise  provides  that  any 
alteration  as  to  date,  rate  of  interest  or  time 
or  place  of  payment  is  such  a  material  al< 
teratlon.   Section  4588.  Rev.  Stat  1908. 

It  will  be  seen  that  this  note  was  not  In 
the  hands  of  a  holder  in  due  course,  but  was 
In  tbe  hands  of  the  original  payee,  who 
brought  the  suit;  h«ioe  under  ttie  statnt^  if 
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the  note  was  altered  after  being  signed  and 
after  coming  Into  his  hands,  without  the 
consent  or  notice  of  the  appealing  defend- 
ants, It  was  as  to  them  void,  and  the  jury 
sbonld  have  been  ao  Instructed.  This  Is  an 
old  and  wise  provMon  of  the  law,  and  the 
reason  for  it  Is  apparoit  when  we  consider 
the  absoluteness  of  custody  and  control  by 
the  payee  or  holder  and  the  utter  helpless- 
ness to  prevent  an  alteration  In  the  case  of 
the  maker  In  that  respect  And  so  the  law 
has  iwoTided  aa  a  penalty,  not  imly  a  crim- 
Inal  liability,  bat  a  forfeiture  and  cancella- 
tion of  the  obUgatlon  in  its  ^tlrety. 

This  (luestlon  was  determined  In  the  case 
of  Hoopes  T.  Golllngwood,  10  Oolo.  107,  13 
Pac.  000,  8  Am.  St  B«p.  566,  wherein  the 
facts  were  almost  identical  with  those  pre- 
sented here,  except  that  the  alteration  was 
made  by  the  indorsee  of  the  not&  In  that 
case  the  court  saU.:  "(1)  Does  snch  a  note, 
with  awSi  blanks,  Hier^  carry  authority 
to  the  pundiaser  Qiereof  to  fill  the  blanks  In 
the  manner  here  shown,  whe^y  the  rate 
of  interest  is  dianged  teom  the  legal  rate, 
via.,  10  POT  cent  per  annum  to  24  per  cent 
per  annum?  We  answer  not  Ralnbolt  v. 
Eddy.  34  Iowa.  440  [U  Am.  Rep.  1S2] ;  Bank 
v.  Stowell,  128  Uass.  106  [20  Am.  Rep.  67] ; 
Holmes  T.  Trumper,  22  Mich.  437  [7  Am.  Rep. 
661].  (2)  Is  the  note  vitiated  and  avoided 
by  such  change  in  Its  terms  by  the  purchaser, 
without  the  knowledge  or  oonsoit  of  the 
makers?  We  answer  that  it  is,  for  thweby 
It  ceases  to  be  the  promise  they  made,  and 
the  etTect  la  the  eztlngulshment  of  the  prom- 
ise. 1  Oreenl.  Bv.  |  666;  McGratb  v.  Clerk, 
66  N.  Y.  85  [16  Am.  Rep.  372];  Ingllsh  t. 
Breneman,  5  Ark.  377  [41  Am.  Dec.  06]; 
Oobum  T.  Webb,  66  Ind.  06  [26  Am.  R^.  16]." 
See,  also,  2  Gyc.  164,  and  authorities  cited. 

The  instmctlons  of  the  court  complained 
of,  as  hereinbefore  referred  to,  were  errone- 
ous. The  Judgment  Is  reversed,  and  the  case 
remanded  for  further  proceedings  in  accord 
with  this  opinion. 

Reversed  and  remanded. 


MUS8EB,  a  J., 
concur. 


and  OARRIOniOS,  3^ 


WOLFB  V.  ABBOTT  et  aL 
(Supreme  Court  of  Colorado.   April  7,  1918.) 

1.  Tbespass  01  10*)— Seabches  and  Seizukbs. 

A  person  has  no  right  to  enter  and  search 
another's  home,  and  seize,  carry  away,  or  de- 
stroy his  property  without  proceeding  accord* 
ing  to  the  law  of  the  land. 

[Ed.  Note.— For  other  cesea,  see  Trespass, 
Cent  Dig.  K  8,  12;  Dec.  Dig.  |  10.*] 

2.  ESVtDEnCE  (I  82*)— JUDICIAI.  NOTIOB— ICO- 
KlCIPAt  OaOINANCEa. 

The  district  court  could  not  take  judicial 
notice  of  town  ordinances. 

[Ed.  Note.— For  other  cases,  see  Dridence, 
Cent  Dig.  «  42;  Dec.  Dig.  S  32.*] 


3.  CanaiTAi.  Law  (§  103*>— Infkbjob  Coubts 
-JuDomrr— Showing  Jdbisoiction. 

A  police  maglBtrste's  court  is  a  court  of 
inferior  jurisdiction,  and  its  record  must  recite 
the  facta  necessary  to  confer  Jurisdiction. 

[Ed.  Note.— For  other  eases,  see  Olmlnal 
Law,  Cent  Dig.  |  218;  DecTDig.  1 103.*] 

4.  Municipal  Cobfobations  (S  183*)— Mab- 

SHAJ:/— WBO  N  QFUL  ACT8~JUSTIFICATI0K.- 

A  police  magistrate's  docket  entries  show^ 
Ing  that  plaintiff  was  complained  against  charg- 
ed with  selling  intoxicating  liquor  and  keeping 
liquor  for  sale  contrary  to  a  town  ordinance, 
and  was  found  guilty  of  maintaining  a  nuisance, 
fined,  and  the  nuisance  ordered  abated,  did  not 
establish  jostiftcation  for  the  acta  of  the  town 
marshal  and  acting  marshals  in  entering  plaln- 
tilTg  residence  against  his  will,  seizing,  remov- 
ing, and  destroying  intoxicating  liquors  found 
therein,  dnce  not  having  been  chafed  with  or 
tried  for  maintaining  a  nuisance  he  could  not 
be  found  guilty  of  that  offense. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  472-4SL;  Dec  Dig. 
{  183.*] 

6.  MUNICIPAI.  COBPOBATIONB  (|  110*)— 0»ni- 
NANCBS— FUBUCATION — NECESBTrT. 

Under  Rev.  St  1B0&  {  0673.  requiring  aU 
ordinances  imposing  any  fine,  penalty,  or  forfei- 
ture to  be  published  in  a  newQ)aper,  and  pro- 
viding that  it  shall  be  a  sufficient  defense  to 
any  suit  or  prosecution  for  such  One,  penalty  of 
foneiture,  uiat  no  such  publication  was  made, 
where  part  of  an  ordinance  was  omitted  there- 
from  as  published,  the  ordinance  was  In  force 
as  published,  and  the  unpnUlshed  potion  did 
not  take  efftet 

[Ed.  Note.— For  other  cases,  see  Munldpal 
Corporations,  Cent  Dig.  K  239-244 ;  Dec  Dig. 

f  ilo.*] 

6.  iNTOXIOATINa  LIQUOBS  (S  259*)  —  Abatk- 
UENT  OF  Nuisance- Exercise  or  Powbb. 

Rev.  St  1906,  §  6626,  par.  45,  authorizing 
towns  to  declare  what  shall  be  a  nuisance,  to 
abate  the  sam&  and  to  impose  fines  on  the 
parties  responsible  therefor.  Is  not  self-ezecnt- 
ing,  and  toe  power  therein  conferred  may  be 
exercised  only  by  an  ordinance,  and  hence,  where 
there  was  no  oMinance  providing  for  the  abate- 
ment of  a  nuisance,  a  police  magistrate  upon 
convictlDg  a  person  of  selling  intoxicating  liq- 
uors could  not  order  the  abatement  of  the  nui- 
sance by  directing  the  seisuie  and  deatraetlon  oiE 
liquors  in  his  possession. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i  308;  Dec  Dig.  i  259.*] 

7.  iHTOXiCATZiro  I^qnoBS  Qf  260*)— Pbohuz- 

TOBT  (^DXH AKCBS— EnFOBCEKKNT. 

Under  Rev.  St  1008,  %  6625,  par.  45,  au- 
thorizing towns  to  declare  what  shall  be  a  nui- 
sance, to  abate  tbe  same,  and  to  impose  fines 
on  parties  liable  therefor,  and  paragraidi  18  au- 
thorizing towns  to  prohibit  by  ordinance  the  sell- 
ing or  giving  away  of  intoxicating  liquors  within 
the  town  or  within  one  mile  beyond  its  bounda- 
ries, tbe  sale  of  liquors  ootsiae  tbe  town,  but 
within  one  mile  of  its  boundaries,  can  be  pun- 
ished only  by  imposition  of  a  fine,  and  not 
tbe  abatement  thereof  as  a  nuisance;  paragraph 
45  only  applying  to  nuisances  within  t^e  cor- 
porate limits. 

[E)d.  Note.— For  other  cases,  see  Intoxicating 
Liquors.  Cent  Dig.  {  800;  Dec.  Dig.  {  260.*] 

8.  iNTOXIOATinO  LiQUOBS  (|  260*)— PlOHIBI- 

TOBT  OBDINANOES— EnFOBCEIOEHT. 

Asfiuming  that  Rev.  St  1908,  |  6525,  par. 
63,  authorizing  towns  to  prohibit  within  uieir 
limits  or  within  one  mile  beyond  their  bounda- 
ries any  offensve  or  unwholesome  business  w 
establishment,  or  tbe  carrying  on  of  any  bud- 
ness  or  establishment  in  an  offensive  ot  nn- 
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wholesome  mumer,  applies  to  sales  of  intoxiea^ 
ins  UqnoTS,  tbe  town  can  only  prohibit  aach 
sales  and  enforce  tbe  prohibition  by  fine  and 
imprisonment,  and  has  do  power  to  abate  aach 
sales  as  a  nuisance. 

[B5d.  Note.— Por  other  cases,  see  Intoxicating 
Liquoni,  Cent  Dig.  S  Dec.  Dig.  S  260.*1 

9.  IirroxiOATiNa  liiQuoRs  ({  10*)— Pbobibit- 
ine  OmnBivK  oa  Unwholesohb  Busiitiss. 
BeT.  SSt.  1908,  t  65^5,  par.  KJ,  authorizing 
towns  to  prohibit  within  their  limits  or  within 
one  mile  of  tbeir  boundaries  any  offenrire  or 
unwholesome  bnsiness  or  establishment  or  the 
carrying  on  of  any  basiness  or  establishment  in 
an  offensiTe  or  unwholesome  manner,  applies 
only  to  things  which  are  offensive  to  the  senses 
or  anwholesome  in  the  sense  in  which  the  terms 
are  ordinarily  used,  soch  aa  dead  carcasses,  of- 
fensive  and  unwholesome  slanghterbousea,  etc, 
and  not  to  sales  of  intoxicating  liquors. 

[Bd.  Note.— For  other  cases,  see  IntoxicatiDg 
Uqnon,  Ctant  Dig.  H  7-12 ;  Dec  Dig.  i 

■  10.  INTOXICATINO   LrQOOBS   {5  260*>— What 
OONSTITUTEB. 

The  mere  sale  of  or  keeping  for  sale  of  in- 
toxicating liquors  is  not  a  nuisance  per  se. 

[Kd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  S  899;  Dec.  Dig.  |  260.*] 

Error  to  District  Court,  Washington  Coun- 
ty; H.  P.  Burke,  Judge. 

Action  br  Willis  Wolfb  against  W.  A.  Ab- 
bott and  otbers.  Judgment  f0r  defendants, 
and  idalntlff  brings  error.  Berersed  and 
remanded. 

Allen  A  Webater,  of  Denver,  for  plaintiff 

In  error. 

OABBIOUBS,  J.  1.  Tbe  complaint  alleges 
tbat  June  26,  1908,  defendants  unlawfully, 
willfully,  maUdOQsIy.  and  tatdby  entered 
plaintUTs  residence,  about  bait  a  mile  txom 
Om  town  of  Akron,  Colo.,  wben  lie  was  away, 
and  bis  wife  and  cblld  were  at  borne,  and 
took  tbeteftom  and  destroyed  tight  barrels 
of  beer  and  one  banti  of  wbisky,  and  great- 
ly frightened  and  made  111  and  sltft  tUs  wife 
and  clilld.  to  bis  damage,  etc.  Defendants 
beaded  in  Jnstiflcation  tbat  i^alntifF  Wolfe 
waa  tried  and  convicted  before  the  police 
magistrate  for  maintaining  a  nulaanoe  by 
storing  and  keeping  for  sale  at  his  residence 
witbln  one  mile  beyond  tlw  outer  boundaries 
of  tbe  town  intoxicating  liqums,  in  vidlaUon 
of  a  town  ordinance,  wblch  imlaane^  upon 
his  conrlctlon,  the  police  magistrate  ordered 
abated;  tbat  pursuant  to  the  order  def aid- 
ant Abbott  aa  marshal  and  the  other  defend- 
ants, ^ceptlng  Mitchell,  as  acting  marshals, 
of  the  town,  abated  the  nuisance  by  seising, 
removing,  and  destroying  tbe  liquor.  The 
district  court  after  bearing  the  evidence 
dismissed  ^aintlS's  suit,  and  he  brings  the 
case  here  on  error. 

2.  On  the  afternoon  of  June  26, 1906,  plain- 
tiff Wolfe  was  tried  and  convicted  In  the  po- 
lice magistrates  court  of  the  town  of  Akron. 
Immediately  thereafter  defendants,  accept 
Mitchell,  went  to  his  residence  about  half  a 
mile  beywd.  the  town  Hmits,  when  he  was 


alffient,  entered  the  house,  and  against  tbt 

protests  of  bis  wife  seized  and  took  from  tbe 
bouse  and  destroyed  four  or  five  barrels  of 
beer  and  a  part  of  a  barrel  of  whisky.  This 
suit  by  Wolfe  Is  to  recover  damages  for  tbe 
alleged  trespasB. 

[1]  3.  One  person  has  no  r^t  to  rater 
and  search  another's  home,  and  seize,  carry 
away,  and  destroy  his  proper^  without  pro- 
ceeding according  to  tbe  law  of  the  land. 
Canon  City  v.  Manning,  43  Colo.  144,  161, 
05  Pac  637,  17  L.  R.  A.  (N.  S.)  272. 

[2]  Defendants  attempted  to  Justify  their 
conduct  under  an  ordinance  which  they  say 
plalntlfE  waa  duly  convicted  of  violating. 
The  district  court  could  take  no  judicial  no- 
tice of  the  town  ordinances.  Defendants 
were  obliged  to  Introduce  the  ordinance  upon 
which  they  relied  in  evidence^  It  was  admit- 
ted over  plalntUTs  objection,  and  la  as  fol< 
lows: 

"Ordinance  Na  74. 
**An  ordinance  concerning  the  sale  of  Intoxt- 

eating  liquors. 

"Sec.  11.  It  shall  be  unlawful  for  any  per- 
son to  sell,  barter,  exchange,  offer,  keep  or 
store  for  the  purpose  of  selling,  or  to  give 
away,  otfer  to  give  away,  or  to  keep  or  store 
for  the  purpose  of  giving  away,  in  any  build- 
ing within  the  corporate  limits  of  the  town 
of  Akron  or  within  one  mile  of  the  outer 
booDdarles  of  said  town,  any  Intoxicating, 
malt,  vinous,  mixed  or  fermented  liquors; 
and  the  sale,  storing,  bartering,  exchanging, 
offering  or  keeping  for  sale  or  keeping  or 
storing  for  the  purpose  of  giving  away  any 
snch  liquors  within  any  building  as  afore- 
said, is  hereby  declared  to  be  a  nuisance,  and 
may  be  altated  at  any  other  nuUance. 
*  *  *  Any  person  violating  the  provisions 
of  this  section  shall  be  deemed  guilty  of  an 
offense,  and  upon  conviction  thereof  shall  be 
fined  In  a  sum  not  less  than  $100,  nor  more 
than  $200^  for  each  offense.** 

"Sec  14.  Whereas  In  tiie  oplnicAi  at  the 
board  of  trustees,  an  emergency  exists  re- 
quiring that  tills  ordinance  take  effect  and 
go  in  (force)  from  and  after  Its  passage" 

To  prove  plaintiff  was  convicted  of  violat- 
ing this  ordinance,  defendants  introduced  the 
Journal  or  written  docket  entries  of  the  trial, 
kept  by  the  police  magistrate^  aa  fbUows : 

"State  of  Colorado,  County  <a  Washington, 
Town  of  Akrcm--BB.: 

"In  tbe  Police  Court  within  and  for  the 
Town  Aforesaid,  before  T.  D.  Mitchell, 
Police  Magistrate. 

"The  Town  of  Akron,  Philntifl;  t.  WUlls 
Wolfe,  Def^dant 

"June  28,  190&  Complaint  made  and  filed 
by  John  F.  Dole  charging  the  violation  of 
Ordinance  74.  Selling  liquor  and  keeping 
liquor  for  sale,  In  Akron,  Colorado,  and  wlth- 


*Far  otbsr  mms  see  same  toplo  and  sKtlcn  NUMBER  la  Deo.  Digp  *  Am.  Dig.  Key-Mo.  Berles  *  Rsp'r  XnOflZM 

Digitized  by  Google 


388 


181  PACinC 


BBFOBTBB 


(Cola 


S»  OM  iBlle  ttmot  mmnt  tened  for 
Oft  amat 

*'Jaw  SOL  Cue  Mt  ior  June  26,  at  9 
o'dock  a.  B. 

**J«Be  SB.  Ooozt  conTCned  and  case  eon- 
tbHMd  tUl  1  o'clock  p.  m.  •  •  •  Trial 
had  and  detadaiit  found  goUty  of  malntain- 
ti«  a  nnfiaiioe  In  tbe  Cltr  I>nig  Store  In  Ak- 
ron, Coktrado,  and  fine  assessed  at  $200,  and 
eo^  of  Bott,  and  nuisance  ordered  abated. 
Mntdant  found  gnUty  of  maintaining  a  nui- 
sance wltldn  <me  mile  of  dty  limits,  and  In 
tbe  Tea  mans  house  or  ranch.  Fine  assessed 
at  9300,  and  costs  of  suit  and  nuisance  or- 
dered abated  as  order  to  the  town  mar- 
shal, and  defendant  committed  to  the  town 
Jail  untU  flne  and  costs  are  paid." 

[S,  4]  4.  We  do  not  know  wbettaer  the  com- 
idalnt  upon  which  plalntUT  was  tried  and 
convicted,  and  the  alleged  order  abating  the 
nuisance  given  by  the  magistrate  upon  whi<A 
It  Is  claimed  defendants  acted,  were.  In  fact, 
fttitrodnced  In  evidoice  or  not  Thes  are  not 
In  the  record,  or  bill  of  exc^Mlons  whteh  re- 
cites that  It  contains  all.  the  evidence..  The 
police  magistrate's  court  was  a  court  of  in- 
ferior Jurisdiction,  and  Its  record  had  to  re- 
cite the  facte  necessary  to  confer  Jurisdiction. 
There  being  no  copy  of  the  complaint  here, 
we  can  only  determliw  the  nature  of  the 
charge  by  the  docket  entrira.  This  record 
kept  by  the  magistrate  discloses  no  lawful  au- 
thority or  JoBtlflcatloD  for  the  conduct  of  the 
defendants  In  entering  plalntUTs  residence 
against  his  will,  seizing,  removing,  and  de- 
stroying his  property.  The  magistrate's  dock- 
et shows  that  Wolfe  was  charged  with,  and 
tried  for,  selling  and  keeling  for  sale  in  the 
town,  and  within  one  mile  beyond  the  outer 
boundaries  thereof,  Intoxicating  liquor.  In  vi- 
olation of  Ordinance  74  ;  that  h©  was  con- 
victed of  maintaining  a  nuisance  at  two  dif- 
ferent places,  at  his  City  Drug  Store  in  town, 
and  at  his  resldeuce  beyond  the  town  limits ; 
that  he  was  doed  ¥200  for  each  offense,  and 
each  nuisance  ordered  abated.  He  was  not 
charged  with  or  tried  for  maintaining  a 
nuisance,  hence  there  could  be  no  Judgment 
finding  him  guilty  of  that  offense.  He  was 
charged  with  selling  and  keeping  liquor  for 
sale  in  violation  of  the  ordinance.  There 
was  no  complaint  or  trial  for  keeping  a  nui- 
sance, and  tbe  order  of  abatement,  If  one  was 
given,  was  Illegitimate.  One  cannot  be  con- 
victed, fined  under  a  town  ordinance  for 
maintaining  a  nuisance.  Imprisoned  to  col- 
lect the  flne,  and  his  property  seized  and  de- 
stroyed to  abate  the  nuisance,  without  due 
process  of  law.  Houston  v.  Walton,  23  Colo. 
App.  282,  129  Pac.  263. 

[5]  6.  Section  6673,  Rev.  Stats.  1908,  pro- 
vides: "All  ordinances  shall,  as  soon  as  may 
be  after  their  passage,  be  recorded  In  a  book 
kept  for  that  purpose,  •  •  ♦  and  all  by- 
laws of  a  general  or  permanent  nature,  and 
those  imposing  any  fine^  penalty  or  forfei- 


ture, shall  be  published  In  some  newspaper 
published  witliln  the  limits  ot  the  corpora- 
tion, •  •  •  and  It  abaU  be  deemed  a  suf- 
ficient defense  to  any  suit  or  prosecution  for 
Botii  fine,  penalty  or  forftltnre^  to  show  that 
no  BUfA  publicathm  la  made;  •  •  •  such 
by-laws  and  ordinances  shall  not  take  effect 
and  be  in  force  until  the  exjdratlon  of  flva 
days  after  they  have  been  so  published.** 
One  of  the  issues  in  the  dUtTlct  court  was 
that  the  ordinance  has  not  been  published, 
and  It  was  admitted  on  tbB  trial  that  flis 
italicized  portion,  "And  may  be  abated  as 
any  otiier  nuisance,**  was  not  pubUshed. 
This  ordinance  was  In  force  as  pnblt&ed. 
The  nnpubllshed  portion  never  took  ^ect; 
hence  the  omitted  part  could  constitute  no 
Justification.  Unlqn  Fadflc  Co.  v.  Mtrntgom- 
ery,  49  Neb.  429,  68  N.  W.  61A;  Union  Pa- 
cific Co.  V.  McNally,  64  Neb.  112,  74  N.  W. 
380;  CHara  v.  Town  ct  Park  Rlw,  1  N. 
D.  279,  47  N.  W.  380;  ECnelb  v.  People,  50 
How.  Prac.  (N.  T.)  140;  Herman  v.  City  of 
Oconto,  100  Wis.  391,  76  IT.  W.  364;  Car- 
penter V.  Yeadon  Borou«^  208  Pa.  396,  57 
AtL  837;  Nat  Bank  v.  Town  (a  a)  48  Fed. 
278. 

[I]  6.  Section  6525,  par.  45,  B.  &  1908.  re- 
lating to  the  powers  of  towns,  provides  they 
shall  have  power  "to  declare  what  shall  be 
a  nuisance,  and  to  abate  the  same,  and  to 
Impose  fines  on  parties  who  may  create, 
continue  or  suffer  a  nuisance  to  exist"  It  is 
claimed  this  statute  gave  power  to  the  town 
to  declare  what  should  constitute  a  nuisance^ 
and  to  abate  it  without  any  ordinance ;  there- 
fore the  clause  omitted  from  the  printed  or- 
dinance was  immaterial  because  the  town 
bad  that  power  anyway,  under  the  statute, 
without  the  ordinance.  This  statute  is  not 
self-executing.  It  grants  the  power;  but  tt 
must  be  eiercised  through  an  ordinance. 

[7]  7.  Assuming,  under  paragraph  45,  the 
town  had  power  to  declare  it  a  nuisance  tor 
one  to  sell  or  keep  for  sale  intoxicating  liq- 
uor inside  tbe  corporate  limits,  and  by  ordi- 
nance r^nilatlng  the  procedure  to  abate  the 
nuisance,  this  does  not  confer  power  to  de- 
clare what  shall  constitnte  a  nuisance  with- 
in a  mile  beyond  the  outer  boundaries,  and 
abate  It  Towns  possess  such  powers  as  are 
granted  them.  We  are  not  unmindful  of  the 
fact  that  paragraph  18  of  the  section  con- 
fers powers  upon  towns  by  ordinance  to 
prohibit  the  selling  or  giving  away  of  intox- 
icating liquor  wltliln  one  mUe  beyond  the 
outer  boandaries ;  but  the  manner  of  enforc- 
ing tbe  prt}hibttlon  Is  tbroi«h  an  ordinance 
imposing  a  fine. 

[1,1]  Paragraph  63  provides  they  shall 
have  power  to  prohibit  within  or  within  one 
mile  beyond  the  outer  boundaries  of  the  town 
any  offensive  or  unwholesome  business  or 
eeteblishment,  and  to  prohibit  the  carrying  on 
of  any  business  or  estobllshment  in  an  of- 
fensive or  unwholesome  manner  within  one 
mile  beyond  the  outer  boundaries  of  the 
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town.  This  statute  does  not  apply  to  Uq- 
nor,  and.  If  It  did.  there  Is  no  power  given 
to  declare  the  enumerated  matters  a  nol- 
■ance  wUb  ^wer  to  abate  the  same.  The 
town  most  prohibit  the  ttiiBgs  mentioned, 
and  enforce  the  prohibition  by  fine  and  im- 
prisonment. The  power  by  ordinance  to  pro- 
hit^  and  abate  a  nuisance  within  a  mile 
beyond  the  outer  boundartes  of  towns  Is  not 
conferred  1^  this  paragraph.  Besides,  it 
must  be  evident  to  any  comptefaenslTB  mind 
that  parasraph  58  was  Intended  to  apply  to 
those  things  which  are  offensive  to  the  senses, 
or  unwholesome  in  the  bsdm  in  which  the 
tarns  are  ordinarily  med.  They  refer  to 
aucb  things  as  dead  carcasses,  offetuive  and 
onwholesome  slaughterhouses,  privy  vaults, 
pig  sties,  feeding  pens,  and  the  like. 

[IB]  8.  The  mere  sale  of  or  keeping  for 
sale  intoxicating  liquors  is  not  a  nuisance  per 
Be;  but  the  town  council  had  power  to  de- 
clare It  a  nuisance  by  ordinance.  Houston  t. 
Walton,  23  Colo.  App.  282,  120  Pae.  263. 
This  power  did  not  authorize  the  police 
magiBtrate,  when  Wolfe  was  tried  and  con- 
victed before  him  on  a  charge  of  selling  liq- 
uor contrary  to  the  ordinance,  to  snmmarl^ 
declare  him  guilty  of  maintaining  a  nuisance 
and  order  the  marshal  to  abate  It  The  pro- 
cedure should  be  regulated  by  an  ordinance, 
and  the  manner  of  abatement  not  left  to  the 
discretion  of  the  officer  executing  the  order. 
The  ordinance  provides  that  this  nuisance 
shall  be  abated  as  any  other  nuisance,  which 
means  in  a  lawful  manner.  The  ordinance 
after  declaring  what  should  be  a  nuisance 
should  have  provided  the  misnoer  of  abat- 
ing it,  and  the  defendant  should  have  been 
tried  for  malntainli^  a  nuisance,  and,  if 
convicted,  the  order  of  abatement  should 
have  been  In  confomaity  with  the  ptOTlaUms 
of  the  ordinance. 

Reversed  and  remanded, 

MUSSBB,O.J4  concurs  QMdally.  BCOTT, 
3.t  concurs. 

KCS8BB,  C  J.  (specially  concurring). 
While  I  concur  In  a  reversal  of  the  judg- 
ment, I  am  unable  to  agree  with  all  that  is 
said  in  the  opinion  of  Hr.  Justice  QASr 
BIOUE8,  and  am  therefore  Impelled  to  give 
my  reasons  tor  a  reversal. 

The  eighteenth  subdivision  of  section  6S2S 
d  the  Bevlsed  Statutes  of  1808  gives  to 
boards  of  tnutecs  In  towns  such  as  Aknm 
power  over  liquors  in  language  as  follows: 
"To  have  the  right,  subject  to  the  laws  ot 
the  state,  to  Uoense,  regulate  or  prohibit  the 
aelUng  or  giving  away  of  any  intoxicating, 
malt,  vinous,  mixed  or  fermented  liquor 
within  the  limits  of  the  *  •  *  town,  or 
within  <nie  mite  beyond  the  outer  l>ouDda- 
ries  th»eo^  except  where  the  boundaries  of 
the  two  *  •  *  towns  adjoin;  the  license 
not  to  extend  beymd  the  municipal  year  in 
whldi  It  shaU  be  granted,  and  to  determine 


the  amount  to  be  paid  for  sudi  license,"  etc. 
This  statute  gives  a  town  the  same  power 
to  regulate  or  prohibit  the  sale  of  intoxicat- 
ing liquors  within  one  mile  beyond  its  bound- 
aries as  Is  given  to  It  with  respect  to  the 
same  matter  within  its  limits.  If  the  town 
may  invhtblt  such  sale  within  its  bounda- 
ries by  the  exercise  of  a  power  i^ven  it,  the 
sate  may  be  prohibited  In  the  same  way 
within  one  mile  beyond  Its  boundaries.  Sub- 
division 45  ot  the  same  section  gives  to  such 
boards  of  trustees  the  power  "to  declare 
what  shall  be  a  nuisance  and  to  abate  the 
same,  and  to  Impose  fines  upon  parties  who 
nuy  create,  continue  or  suffer  nuisances  to 
exist."  This  subdivision  grants  the  power 
(1)  to  declare  what  shall  be  a  nuisance ;  (2) 
to  abate  the  same ;  and  (3)  to  impose  fines  up- 
on the  parties  designated.  It  appears  to  me 
from  this  subdivision  that  the  town  may 
abate  a  nuisance  by  proceeding  against  the 
thing  Itself  or  procure  its  abatemmt  by  im- 
posing a  fine  upon  the  person  who  may  suf- 
fer It  to  continue,  or  abate  the  nuisance  In 
some  way  and  fine  the  party  respraislble. 
This  subdivision  is  not  self -executing.  It  is 
necessary  for  a  town  to  do  something  to 
carry  the  power  granted  into  effect,  and  in 
the  sixty-sixth  subdivision  of  the  same  sec- 
tion a  town  Is  glv^  the  power  to  pass  all 
ordioancee  and  rules,  and  to  make  all  regute- 
tions  proper  or  necessary  to  carry  Into  ef- 
fect the  power  granted.  By  virtue  of  the 
eighteenth  subdlvlBion  aforesaid,  a  town 
may,  by  an  ordinance,  declare  unlawful  the 
selling  of  Intoxicating  liquors  within  its 
limits  or  within  one  mile  beyond  its  outer 
boundaries.  There  Is  no  doubt,  under  the 
antlioriUes,  that  when  a  town  has,  by  ordi- 
nance, made  it  unlawful  to  sell  or  ke^  for 
sate  intoxicating  liquors  within  Its  limits,  it 
may  denounce  such  selling  or  keeping  for 
sale  as  a  nuslance,  and  under  sacti  circum- 
stances the  denunciation  Is  conclusive.  Lau- 
gel  V.  Bush&ell,  107  lit.  20,  63  N.  E.  1086, 
58  Ia  B.  A.  266 ;  Houston  v.  Walton,  23  Colo. 
App.  282,  129  Pac  263,  and  authorities  there- 
in dted.  It  may  do  this  with  reference  to 
the  selling  or  keeping  for  sale  ot  intoxicat- 
ing liquors  within  one  mite  of  Its  limits,  be- 
cause by  subdivision  18  it  is  given  the  same 
power  with  respect  to  Intoxicating  liquors 
within  one  mile  of  its  limits  as  within  its 
limits.  After  a  town  has  thus  declared  such 
sale  or  ke^ng  for  sate  a  nuisance,  it  may 
provide  for  the  abatement  thereof.  Like  the 
poww  to  denounce  the  nuisance,  the  power 
to  abate  It  cannot  be  effective  until  the  town 
elects  to  exen:lse  the  power  and  declares 
how  it  shall  be  exercised.  This  power  Is  not 
self-executing,  but  must  be  carried  Into  ef- 
fect by  some  affirmative  action  of  the  town. 
This  must  be  true,  for  nuisances  may  be  abat- 
ed In  various  ways,  and  it  was  surdy  not 
intended  to  leave  the  manner  of  their  abate- 
ment to  the  whim  of  the  officers  or  persons 
authorized  to  abate  than. 
The  particular  nuisance  denounced  in  this 
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caM  was  not  the  llqnor  ItaeUF,  but  It  waa  the 
imlawfal  sale  or  keeidng  for  sale  that  con- 
Btltated  the  nuisance,  and  It  was  the  selling 
or  keying  for  sale  that  was  to  be  abated. 
It  might  have  been  abated  destroring  the 
llqnor,  by  removing  It  more  than  one  mile 
beyond  the  limits  of  the  town,  by  fining  the 
person  selling  It  or  keeping  it  for  sale  for 
Witt  day  of  its  maintenance,  so  Uiat  he  would 
be  induced  to  cease  selling  it  or  keying  it 
for  sale,  or  the  town  might  conclnde  that  Its 
abatemrat  might  be  obtained  by  fining  the 
p»Bon  a  single  amount  It  seems  to  me 
that  it  is  for  the  board  of  trustees,  to  whom 
the  power  to  abate  is  granted,  to  determine 
in  some  suitable  way  the  lawftil  manner  in 
which  they  will  exercise  the  power,  and  the 
manner,  If  lawtul*  so  detwmlned  by  the 
board  is  the  one  to  be  followed  by  the  town 
officers.  What  did  the  trustees  of  the  town 
of  Akron  do  in  regard  to  this  matter?  The 
record  discloses  section  11  of  Ordinance  74 
of  the  town  of  Akron,  as  set  out  In  the  opin- 
iaa  of  Hr.  Justice  OAKBIGUBS.  It  Is  plain 
that  the  portion  of  the  printed  ordinance, 
which  was  not  published,  to  wit,  "and  may 
be  abated  as  any  other  nuteance,"  is  not  a 
part  of  the  ordinance.  If  we  assume  that 
the  rest  of  the  ordinance  stands,  vdilch  is 
the  most  that  can  be  assumed  for  tbe  defend- 
ants In  error,  tiie  section  proridM  ttiat  tiie 
selling  or  kei^Ing  for  sale  of  intoxicating 
liquors  within  tiie  territory  mentioned  is 
unlawful,  dmounces  sndi  selling  or  keephy; 
for  sale  as  a  nuisance,  and  Imposes  a  fine  for 
any  vlolatl<m  of  the  provlslona  of  tiie  sec- 
tion. The  only  penalty  prescribed  by  this 
ordinance  for  the  violation  of  any  of  Its 
provisions  Is  a  fine..  The  only  manner  de> 
dared  by  ttie  ordinance  which  an  abate- 
ment was  sous^t  or  ml^t  result  was  tbe 
Impoaitltm  of  a  fine.  The  trustees  by  this 
ordinance  had  not  determined  to  abate  the 
nuisance  therein  denounced  by  'a  destruction 
of  the  liquor.  If  the  ordinance  had  provid- 
ed that,  upon  conviction  before  the  magis- 
trate, the  liquor  should  be  seized  and  de- 
stroyed, an  entirely  dUFerent  question  would 
be  presented,  and  one  upon  which  I  erpress 
no  (pinion  because  It  is  not  in  this  record. 

When  the  defendant  was  charged  In  the 
magistrate's  court  with  selling  and  keqdng 
for  sale  Intoxlcatliuc  liquors.  It  appears  to  me 
that  be  was  sufficiently  charged  with  main- 
taining a  nuisance,  for  It  was  the  selling  or 
keeping  for  sale  of  liquor  that  was  denounced 
as  a  nuisance,  and  the  declaration  in  the 
ordinance  that  it  was  a  nnlsance  was  eon- 
dnslve  on  that  pdnt,  as  la  amply  sustained 
by  tbe  authorities  cited  above.  The  trial 
and  Judgment  in  tlie  maglstrat^'B  court  was 
a  jndidal  determination  of  the  foct  that  he 
did  maintain  a  nuisance,  and  the  magistrate 
imposed  a  fine  as  provided  in  the  ordinance. 
That  Is  as  far  as  the  magistrate  could  go 
under  that  ordinance. 

If  the  words  not  publiebecl,  to  wit,  "and 


may  be  abated  as  any  other  nnlsance,"  were 
a  lurt  of  the  ordinance,  still  the  defendanta 
would  not  be  Justified  so  far  as  this  record 
Is  concerned,  for  no  ordinance  of  tbe  town  of 
Akron  was'  introduced  shoiring  that  the 
board  of  trustees  had  elected  to  abate  sndi 
a  nnlsance  by  the  destruction  of  the  pn^foiy. 
The  court  would  not  be  able,  under  such 
circumstances,  to  say  that  0te  nulaauce  was 
abated  as  any  other  nulsancei. 


NDOT  V.  DAYISOK. 
(Supreme  Court  of  Colorado.   April  7,  1918.) 

1.  Aniuals  (5  23*)— Injury  to  Cattlb— Nbg- 

UQENOE  OF  BaIUX— BUBDBH  Or  PBOOF. 
Under  a  bailment  of  cattle  to  be  cared  for 
upon  a  raoKe  and  on  death  of  part  of  them, 
the  burden  was  on  the  bailee  to  show  tiiat  the 
loss  did  not  resolt  from  his  fault 

[Bd.  Note.— For  other  eases,  see  AiiIhi«i» 
Gent  Dig.  if  4S-48;  Dec.  Die  i  23.*] 

2.  Baiuibnt    (I    81*)  —  NaOLiaiNon  or 
Ba£Ue— Pbesuuption. 

Delivery  of  property  to  a  bailee  In  good 
condition  and  its  deatruction  or  return  in  an 
injured  condition  affords  prinifi  fade  proof  of 
hla  negligence. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent  Dig.  8S  124-131;  Dec.  Dig.  S  81.*] 

8.  Appeal  and  Ebbob  (1 10G4*)— Rgvebsulb 

EbBOB— CONFLICTINQ  INSTBUCTIONS. 

In  an  action  against  a  bailee  for  loss  of 
cattle,  cooflicting  instructione  as  to  tha  burden 
of  proof  to  show  negligence  constitated  revers- 
ible error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  4219,  422lHi224 ;  Dee.  Dig. 
fl064.*] 

4.  Animals  <8  23*)— Dnrr  or  Baxueb. 

Under  a  ballmeot  of  cattle  to  be  cared  for, 
the  bailee  was  bound  to  use  ordinary  care  to 
avoid  death  of  the  cattle  through  starvation  or 
expoeore,  if  the  bailor  had  no  fcnowle^e  as  to 
the  condition  of  the  pastors,  and  tbe  bailee  did 
know  thereof. 

[Ed._Note.^For  other* cases,  see  Animals, 
Cent  Dig.  18  48-48;  Dec  Dig.  1 28,*1 

Eki  Banc.  Error  to  District  Court,  Mont- 
rose County;  Sprlgg  Shackleford,  Judge. 

Action  by  Thomas  Nutt  against  L.  A.  Da- 
vistm.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Reversed. 

S.  S.  Sherman,  of  Montrose,  for  plaintiff  in 
error.  Catiln  ft  Blake,  of  Montrose  (P. 

W.  Mottiersill,  of  Denver,  of  counsel),  tcx  de- 
fendant in  error. 

WHITB,  J.  This  Is  an  action  brought  by 
a  bailor  against  a  bailee  in  whose  exclusive 
and  immediate  possesslim  the  propwty  bail- 
ed, or  a  portion  thereof,  suffered  injury  and 
was  destrt^ed.  The  Judgment  was  In  favor 
of  the  bailee,  and  the  bailor  brings  the  canse 
here  for  review.  The  subject  of  baHmat 
was  approximately  400  head  of  catUe,  in- 
trusted to  the  bailee  for  a  fee,  to  be  cared 
for  during  a  specified  time,  upon  a  deslgiut- 
ed  cattle  range,  and  at  the  expiration  of  the 
term  returned  to  the  bailor.    The  greater 
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portion  of  the  cattle  were  received  by  tlie 
bailee  April  1st,  and  tbe  remainder  May  20tlL 
Between  tJiese  dates  at  least  10  of  the  first 
berd  bad  died,  of  which  fact  the  bailee  bad 
knowledge  but  did  not  apprise  the  bailor 
thereof  when  he  recelred  the  second  herd, 
though  at  tliat  time  he  asked  of  the  bailor 
and  received  of  him  personally  a  check  in 
part  payment  for  bis  services  under  the  con- 
tract of  bailment  During  the  first  60  days 
of  the  term,  97  head  of  the  cattle  died.  It 
was  the  contentiou  of  tbe  bailor  that  tho  cat- 
tle died  from  starvation  and  exposure  by 
reason  of  confinement  in  a  pasture,  at  a  high 
altitude,  not  sufficiently  supplied  with  food 
and  shelter,  while  the  defendant  claimed 
they  were  placed  and  kept  therein  temporari- 
ly by  direction  of  the  plalntlfT. 

[1]  Over  the  objection  and  exception  of 
plaintUF,  the  court  instructed  the  Jury,  Ifi  ef- 
fect,  that,  before  ttie  plaintiff  could  maintain 
his  cause  of  action  and  recover  against  the 
defendant,  he  must  show  the  cause  of  the 
death  of  the  cattle  and  that  they  died  only 
by  reason  of  the  negligence  of  the  bailee, 
and  of  what  that  negligence  consisted.  We 
think  the  court  erred  in  so  instructing  the 
jury.  While  the  authorities  are  in  conflict, 
the  greater  weight  thereof  and  the  better 
reason  place  the  duty  upon  tbe  bailee  to  sat- 
isfactorily explain  the  nondellveiy  of  tbe 
thing  bailed,  or  its  delivery  In  an  Injured 
condition  such  as  only  culpable  carelesaness 
would  probably  have  caused. 

IX]  The  general  rnle  is  that  In  cases  wh^ 
the  evUSeaoe  shows  Oiat  the  proper^  was 
delivered  to  tbe  bailee  in  good  condition  and 
returned  damaged,  or  not  at  all,  ttie  pre- 
sumption of  n^ligence  on  the  part  of  tbe 
bailee  instantly  arises,  making  a  prima  fade 
case  in  ftvor  of  the  bailor,  and  tberenpon 
the  bailee  is  under  the  necessity,  if  he  would 
escape  Uabilll7,  of  showing  that  ttie  damage 
or  loss  was  not  due  to  his  n^Ugence,  This 
may  be  done  izttor  alia«  by  showing  that  be 
exercised  a  degree  of  care,  unda*  all  tbe 
fiicts  and  drcumstances,  sufficient  to  over- 
come the  presumption  of  negligenoew  Union 
Pacific  R.  B.  Go.  T.  Stnpeck.  BO  Colo.  161, 114 
Pac.  646;  Bdwuler's  Bailments  ft  Carriers 
(8d  Ed.)  S  28;  6  Gyc  p.  217;  8  Am.  ft  Eng. 
Bncy.  of  Law  C2d  Ed.)  p.  760;  Funkhouser 
V.  Wagner,  62  TO.  SO;  Higman  v.  Camody, 
112  Ala.  267,  20  South.  480.  S7  Am.  St 
Bep.  33. 

Th0  rule  rests  upon  tbe  consideration  that, 
wbm  the  bailee  has  exclusive  possession, 
the  facts  attending  loss  or  injury  must  be 
peculiarly  within  bis  own  knowledge.  Be* 
sides,  the  failure  to  return  the  property,  or 
its  return  In  an  injured  condition,  consti- 
tutes the  violatim  tst  a  contract,  and  it  de- 
volves upon  the  bailee  to  excuse  or  Justify 
the  breach.  A  clear  summary  of  the  law,  as 
to  the  liability  of  the  bailee  for  loss  or  in- 
jury to  the  thing  bailed.  Is  found  In  a  note 
to  section  23  of  Schouler'a  Bailments  ft 


Carriers,  supra,  where  it  Is  said:  "Admitting 
the  danger  of  wide  generalizations  on  this 
subject,  and  granting  the  force  of  special 
circumstances  in  each  case,  we  may  perhaps 
fairly  reach  these  conclusions :  (1)  Ttut 
the  bailor  who  charges  his,  bailee  with  losing 
or  injuring  the  thing  bailed  to  bim  must 
make  out  bis  prima  facie  case;  that  is,  he 
must  show  the  creation  of  the  particular 
bailment  in  fact,  and  the  delivery  on  his 
own  part  of  the  specified  thing  in  due  con- 
dition, with  corresponding  acceptance  by  the 
bailee ;  also,  the  bailee's  default  of  final  de- 
livery over,  or  else  the  final  delivery  of  the 
thing  in  nnsuitable  condition,  as  the  case 
nmy  be.  And  whatever  might  obstruct  a 
prima  facie  showing  to  this  point,  and  Justi- 
fy an  Inference  that  the  thing  was  injured 
by  himself  or  his  agents,  or  by  his  or  their 
participation  in  the  mischief  or  that  Its  in- 
herent qualities  would  naturally  have  devel- 
oped the  mischief — all  this  the  plaintiff  must 
overcome  to  make  out  bis  case.  ^)  The 
prima  facie  case  being  thus  made  out  as 
claimed,  showing  (a)  that  the  property  balled 
for  a  certain  purpose  was  not  delivered  back 
or  over  at  all  by  the  bailee  as  contemplated, 
or  (b)  that  when  delivered  over  it  was  found 
so  damaged  that  probably  the  bailee  or  his 
agent  caused  the  Injury,  tbe  inference  Is  de- 
ducible  that  the  bailee  is  to  blame  and  must 
answer.  And  now  It  rests  upon  the  defend- 
ant bailee  to  explain  the  loss  and  exonerate 
himself,  which  he  may  do  by  showing  (a) 
that  tbe  loss  or  damage  was  due  to  some 
special  cause  which  ought  specially  to  excuse 
him;  or  (b),  more  generally,  that  be,'  the 
bailee,  was  not  culpably  negligent  •  •  • 
(3)  But  If  tbe  bailee,  under  such  circumstanc- 
es, shows  some  cause  of  loss  or  damage  to 
the  thing,  such  as  ought  legally  to  excuse 
him,  he  need  not  go  further  and  prove  af- 
firmatively that  no  negligence  on  his  part 
operated  in  producing  that  cause,  but  may 
rest  upon  a  showing  which,  on  the  face  of 
it  leaves  him  sufficiently  exonerated.  The 
burden  now  shifts  back  to  tW  plaintiff  bail- 
or, who  is  to  overcome.  If  he  can,  the  bailee's 
prima  fade  exoneration." 

[3]  Moreover,  the  Instruction  under  consid- 
eration is  in  conflict  with  instruction  No.  S, 
wherein  the  duty  of  overcoming  the  presump- 
tion of  negligence,  arising  from  the  failure  to 
return  the  property,  was  properly  placed  up* 
on  tiie  bailee.  Those  Instructions  were  upon 
a  material  point  in  the  case.  The  latter  stat- 
ed a  correct  principle  of  law  applicable  to 
the  facts  of  the  case.  The  former  misdirect- 
ed the  jury  in  that  respect  This  constitutes 
reversible  error,  as  it  la  Imposrible  to  de- 
termine hy  which  Instruction  the  jury  were 
guided  In  arriving  at  their  verdict  When 
we  bear  In  mind  that  the  bailee,  according  to 
his  own  contention,  bad  the  immediate  pos- 
se bbIou  and  control  of  the  cattl^  in  a  par- 
ticular and  limited  space,  and  the  great  num- 
ber that  died  within  so  short  a  period  after 
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the  bailee  recetred  them,  it  ta  evident  tba.t 
the  duty  devolved  upon  thd  bailee  to  come 
forward  and  show  that  the  death  of  the  cat- 
tle arose  from  no  fault  of  hla.  Under  such 
drcumstancee,  the  fact  of  death  alone  would 
hardly  be  a  aatlafactory  explanation  of  the 
nondelivery.  It  might  be  otherwise  U  the 
number  of  deaths  was  not  excessive. 

[4]  The  Jnry  were  likewtse  instructed  that 
the  bailee  would  not  be  ree^nsible  for  the 
place  where  he  kept,  or  the  manner  In  which 
he  handled,  the  cattle.  If  he  obeyed  the  di- 
rections of  the  bailor  in  that  respect  The 
facts  of  the  case  did  not  warrant  the  instruc- 
tion. The  bailor  claimed  that  the  cattle  were 
to  be  kept  upon  a  particular  range,  and  the 
bailee,  while  admitting  that  to  be  the  con- 
tract generally,  claimed  that  by  express  di- 
rection of  the  bailor  the  cattle  were  to  be 
kept  in  a  pasture  nntU  they  became  accus- 
tomed to  the  locality.  The  bailor  had  no 
knowledge  of  the  pasture  or  the  food  supply 
ther^,  while  these  matters  were  all  within 
the  knowledge  of  the  bailee.  Moreover,  ac- 
cordli^  to  the  bailee,  the  bailor  had  given 
such  directions  upon  the  representation  by 
the  bailee  that  the  pasture  was  a  suitable 
place,  supplied  with  suffldeat  food  In  which 
to  properly  keep  the  cattle.  Under  these  dr- 
cnmstancee,  the  law  ImpoEied  upon  the  bailee 
the  duty  of  exercising  that  degree  ot  care 
in  respect  to  the  property  which  a  man  of 
average  prudence  and  diligence  would  be- 
stow on  his  own  property  under  like  condi- 
tions and  drcumstancee,  and  which  the  law 
denominates  "ordinary  care."  The  care  thus 
reqnired  is  illustrated  In  Schoulw's  Bail- 
ments &  Carriers,  {  137,  as  follows:  "Let 
U9  take,  for  example,  a  case  by  far  the  most 
familiar  under  this  head  to  English  and 
American  courts,  namely,  that  of  a  horse 
hired  for  use.  Now,  unless  the  bailee  took 
the  animal  for  too  short  a  time,  or  under  a 
special  arrangement  whereby  the  bailor  was 
to  look  after  his  own  property,  he  ought  to 
provide  the  creature  regularly  with  proper 
food  and  drink;  afford  due  shelter  and  re- 
pose, and,  in  general,  take  reasonable  heed 
that  the  animal,  while  resting,  is  so  fastened 
up  that  it  may  not  readily  run  away  or  be 
stolen.  While  putting  the  horse  to  active  use 
he  should  not  harness  carelessly,  overload, 
overdrive,  be  heedless  of  what  he  perceives 
to  be  the  creature's  frailties,  nor  fail  to  sup- 
ply, prudently,  wants  essential  to  its  health 
and  good  condition.  If  disease  or  bruise  be 
discovered  during  the  bailee's  term,  he  should 
be  discreet  in  its  treatment,  and  in  extremity 
call  in  some  farrier  or  expert;  or  else,  in- 
forming his  bailor  promptly,  throw  the  re- 
sponsibility, as  he  may  generally  do,  upon 
the  owner.  He  should  not  take  dangerous 
risks  of  travel.  During  his  whole  term  of 
use  the  bailee  ought  to  act  honorably,  hu- 
manely, and  with  such  reasonable  regard  for 
preserving  the  animal's  value  unimpaired  as 
from  pmdoit  men  mlj^t  be  expected." 


Were  we  to  assume  that  the  pasture^  wbea 
the  cattle  were  first  placed  therein  by  di- 
rections from  the  bailor,  was  supplied  with 
sufficient  food  and  was  a  prop^  place  In 
which  to  keep  them  until  they  had  been  ac- 
customed to  the  rangev  nevertheless,  if  It  be- 
came apparent  to  a  reasonably  prudent  per- 
son tlut  the  subsequent  condition  of  the  pas- 
ture, by  reason  of  snow,  the  la<A  of  food, 
or  other  causes,  rendered  It  an.  unfit  and  im- 
proper place  in  which  to  ke^  the  cattle,  it 
thereupon  became  the  duty  of  the  bailee  to 
take  proper  action  and  precaution,  such  as  a 
reasonably  prudent  person  would  take  under 
like  circumatancee,  to  preserve  the  cattle  un- 
impaired, or  Inform  the  bailor  promptly  of 
the  changed  conditions  and  thereby  place  the 
responsibility  upon  the  latter. 

We  cannot  commend  the  complaint  as  a 
model  pleading.  It  contains  much  surplus- 
age, and  many  allegations  are  found  therein 
that  should  properly  be  embodied  in  a  rep- 
llcation.  However,  this  does  not  remove  the 
prejudice  arising  from  the  giving  of  errone- 
ous, inconsisteut,  and  conflicting  instructions. 
If  all  the  facts  of  the  case  and  the  presump- 
tions arising  therefrom  show  that  the  loss 
of  the  cattle  was  due  to  some  special  cause 
which  ought  specially  to  excuse  the  bailee, 
or  that  the  latter  was  not  culpably  negligent, 
the  alleged  cause  of  action  fails  and  the 
plaintiff  cannot  recover;  otherwise,  he  can, 
the  bailment  and  loss  being  admitted.  Un- 
der such  circumstances,  it  would  be  wholly 
immaterial  as  to  which  of  the  parties  fur- 
nished the  proof.  But  that  is  a  different 
matter  from  telling  the  Jury  that  the  proof 
of  certain  facts  devolves  upon  the  plaintiff 
when  the  law  presumes  their  existoice  with- 
out proof,  unless  the  contrary  Is  shown.  The 
plaintiff  was  undoubtedly  under  the  neces- 
sity of  establishing  his  case  by  a  fair  pre- 
ponderance of  the  evidence,  but  he  was  not 
called  upon,  under  the  facts  and  circum- 
stances, of  this  case,  to  assume  the  burden 
placed  upon  him  by  the  Instructiona. 

The  Judgment  is  reversed. 


CXrr  OF  VICTOR  t.  SHILANICm. 
(Supreme  Gonrt  of  Colorado.   April  7,  1913J 

1.  WrriTBssBs    (I  40*)— CoicpnxNOT— Chil- 

DBEN— StATDTOBT  PkOVISIOITS. 

Rev.  St  1908,  |  7273,  providing  that  cbU- 
dren  under  10  years  of  age,  who  appear  incapa- 
ble of  receiving  just  impressions  of  the  facts  or 
of  relating  them,  shall  not  be  witnesses,  im- 
plies that  the  competency  of  a  child  under  the 
prescribed  age  to  testify  Is  addressed  to  the 
sound  discretioD  of  the  trial  court 

[Gd.  Note.— For  other  eases,  see  Witnesses, 
Cent  Dig.  ||  87,  08;  Dec  Dig.  |  40.*] 

2.  Appeal  and  Ebbob  (|  071*)— Dibcbbtion 

OF    TBIAI.  COUBT— COHFBTIHOr    OT  ChXI/- 

naxN  TO  Tbstift— Review. 

The  determination  of  the  trial  court  wheth- 
er a  child  under  ten  years  la  competent  to  tes- 
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tl&  will  not  be  dUtarbed  on  appeal,  nnlaM  the 
trial  court  clearly  abuied  Its  dlecretimi. 

[Bd.  Note.— For  otber  caaei,  le*  Appeal  and 
E^ror,  Cent  Die  H  88{S-S»7:  Dec  JUg.  | 

8.  WlTNBBnS     Q  40*)— COHFKZlirOT--OBII> 

Tba  action  of  the  trial  court  In  admitting 
the  teatlmonr  of  a  boy  about  six  years  old,  who 
fairly  nnderatood  the  obliKation  of  an  oath  and 
the  facts  which  he  detailed,  and  who  under- 
stood that  he  could  be  punished  if  he  did  not 
tell  the  troth,  was  not  an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Di«.      ^,  98 ;  Dec.  Dig.  S  40.*] 

4.  Trial  <H  139.  140*)— Cbbdzbiutt  of  Wit- 
NESSEa— Question  tob  Jdbt. 

The  credibility  of  a  boy  under  10  years  of 
age  as  a  witness,  and  the  weight  to  be  given  to 
his  ttatlmonj,  in  Ttow  of  Ui  ace^  are-for  tbe 
Jury. 

[Ed.  Note.— For  other  eases,  see  Trial,  Gmt 

DiV  »  332.  333.  334,  3SS»  3^-341.  865;  Dec. 
Dig.  II  isri.  14<i.*3 

5.  WrrNKssBs  (|  409*>-^iitudxctioit— Br- 

FECT. 

A  witness  may  be  contradicted  by  drcum- 
stances  as  well  as  by  statements  of  others  con- 
trary to  bia  own.  and  the  jury  and  the  court 
may  pxerciee  their  own  judgment  as  to  the 
probatiTe  value  of  his  testimony. 

(Ed.  Note.— For  other  cases,  see  Witnesses, 
Cant.  Dig.  |  1283;  Dec  Dig.  1  409.*] 

6.  BzFU»XTB8  <f  S*)— NEaueiiiOB  nr  Kcep- 

IHO— QlTBSnOH  BOB  JUKT. 

Whether  caps  for  the  ezptosion  of  powder 
Dsed  in  excavating  a  trench  for  a  dty  which 
boys  of  tender  years  secured  were  left  by  em- 
ployta  of  the  city  at  tbe  door  of  a  shed  con- 
taining explosives  for  the  work,  and  whether 
the  employ^  were  guilty  of  negligence  In  bo 
doing,  so  as  to  render  the  city  liable  for  inju- 
ries to  a  boy  by  an  ezplositm  (»  a  cap,  held,  un- 
der the  erideDce,  for  the  jury. 

[Bid.  Note.— For  other  cases,  see  Elxploslves, 
Cent  Dig.  U  4,  5;  Dec.  Dig.  i  8.*] 

7.  TBIAL    (t    143*)  —  CUtOUHSTAZfTIAI.  EVI- 
DENCE— Question  fob  Jdbt. 

Where  circamstantiat  evidence  is  of  a  na- 
tore  from  wliich  it  can  be  reasonably  inferred 
that  it  contradicts  direct  testimony,  tbe  Jury 
must  determine  the  weight  thereof. 

[Ed.  Notew— For  other  eases,  see  Trial,  Gent 
Dig.  H  842,  843;  Dec  DiTf  143.*] 

8L  Tbiai.  (S  143*)— Evidence— Subuission  of 

Issues  to  Jubt. 

Where  dreumstantial  evidence  contradict- 
ing direct  and  positive  evidence  is  of  sufficient 
strength  to  justify  a  reasonable  Inference  by 
reasonable  men  that  the  fact  in  dispute  is  es- 
tablished thereby,  the  issue  must  be  snbmittod 
to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §g  842,  843 ;  Dec.  Dig.  |  143.*] 

Appeal  from  Dtotrlct  Conrt,  Tdler  County ; 
John  W.  Sheafor,  Judge. 

Action  by  Peter  SmllaDicIi  by  Gabriel 
Smllanlch,  his  next  friend,  against  tbe  aty 
of  Victor.  From  a  Judgment  (or  plaintiff, 
defendant  ap^ls.  Affirmed, 

Appellee,  as  plaintiff,  by  his  next  friend 
brought  salt  against  the  city  of  Victor  to 
recover  damages  sustained  by  the  alleged  neg- 
ligence of  the  latter.  The  trial  resulted  In 
a  verdict  and  Judgment  In  favor  of  plaintiff 
in  the  snm  of  $7,600;  from  which  the  defmd- 
ant  liaa  appealed. 


The  complaint  alleged,  in  snbstance,  ttiat 
plaintiff  at  the  time  the  Injnry  was  snstained 
was  about  4^  years  of  age;  that  at  this 
time  tbe  city  waa  engaged  In  extauUng  its 
municipal  water  system  by  constructing  a 
ditdb  through  the  residence  district  adjacrait 
to  the  'city,  employing  laborers  for  that  pur- 
pose, who,  with  tools  and  explosives,  were 
removing  rock  and  soil  from  the  dltdi ;  that 
plaintiff  resided  with  bis  parents  in  the  vicin- 
ity of  the  ditch;  that  many  other  small  chil- 
dren resided  In  the  same  neighborhood;  that 
defendant's  employto  engaged  in  excavating 
the  ditch  carelessly  and  negligently  permitted 
a  box  of  explosive  caps.  Intended  to  explode 
with  great  force  wboi  strode  with  a  bard 
instroment,  to  remain  wbrae  tlu  t^ldren  of 
tike  nelghborihood,  Inelnding  plaintiff,  could 
gather  Hum  np;  that  these  caps  were  of  an 
attractlTe  appearance,  and  aittdng  to  plain- 
tiff as  playthings;  that  plaintiff  and  one  of 
bia  playmates,  by  the  name  of  WilUe  Vra- 
neslch,  not  knowing  the  dangerous  character 
of  the  caps,  and  having  access  thoreto,  tooic 
a  number  of  tiie  caps ;  that  plaintiff  bdd  one 
of  them  in  lils  band,  and  WlUle,  not  knowing 
tbe  danger  to  which  be  and  tbe  plaintiff  were 
exposed,  struck  the  cap  with  a  rock,  causing 
it  to  explode,  whereby  plaintiff  wu  grievous- 
ly Injured  In  particulars  spedfled.  For  an-^ 
swer  the  defendant,  so  far  as  material  to* 
consider,  denied  the  negligence  charged;  that 
is,  denied  that  Its  employes  negligently  and 
carelessly  left  explosive  caps  where  plaintiff 
and  other  children  would  have  access  to 
them. 

The  evidence  established  that  plaintiff  at 
the  time  of  his  injury  was  of  the  age  charged 
In  the  complaint,  and  that  Ms  playmate,  Wil- 
lie, was  about  six  years  of  age;  that  Peter 
was  Injured  by  the  explosion  of  a  cap  com- 
monly used  to  explode  giant  powder;  and 
tliat  thereby  his  right  hand  vras  torn  from 
his  wrist,  the  bone  Id  the  thigh  of  bis  right 
le«  broken,  and  his  flesh  and  muscles  badly 
lacerated.  The  evidence  further  establish^ 
that  defendant  was  engaged  In  excavating 
the  trench  for  Its  waterworks  system,  and 
that  In  prosecuting  this  work  Its  employes 
used  explosives,  including  caps  of  the  char- 
acter In  question,  for  tbe  purpose  of  explod- 
ing giant  powder,  and  that  such  caps  will  ex- 
plode when  struck  by  a  bard  substance.  It 
also  appears  that  part  of  this  work  was  be- 
ing done  by  contractors,  who  bad  contracts 
from  the  city,  and  gratuitously  by  owners  of 
property  In  tbe  vicinity,  all  of  whom  used 
explosives,  for  whose  conduct,  however,  the 
defendant  was  not  responsible.  The  tools 
and  explosives  used  by  the  employes  of  the 
city  were  kept  in  a  shed  near  tbe  residence 
of  the  parents  of  Peter,  which  was  kept  lock- 
ed, tbe  key  being  carried  by  one  of  them. 
Peter's  mother  testified  that  on  tbe  day  her 
boy  was  Injured,  and  shortly  before  the  in- 
jury, she  heard  shooting  in  tlie  trencb.  Hie 


•Tor  other  eases  see  same  tepio  aafl  section  NUHBBR  in  Dee.  Dig.  *  Am.  Dig.  Ksy-No.  Ssriss  *  Rep'r  Indexsi 

Digilized  by  Google 


394 


m  FAOIFIO  BEPOBTBB 


(Oolo. 


smitloy^s  of  Uie  city  were  engaged  In  worUng 
In  the  ditch  at  this  tlmew  These  parties  ad- 
mitted that  they  kept  e^loslTes  ta  tite  shed 
mentfoned,  which  were  osed  in  excavatlDg 
the  dit^ ;  that  a  few  days  prior  to  the  time 
Peter  was  injured  they  had  brongfat  to  tbelr 
work  a  roand  tin  box  about  two-thirds  full 
of  caps.  A  full  box  contains  100  caps.  There 
was  testimony  to  the  effect  that  other  par* 
ties  who  had  been  engaged  on  the  ditch,  - 
ther  as  ctrntractors  or  on  th^  own  account, 
had  completed  their  work  nearly  a  month 
previous  to  the  Injury,  and  that  they  had  not 
left  any  caps  on  the  work. 

Willie  was  called  as  a  wltoeas  for  the 
plaintiff,  and  over  the  objection  of  the  de- 
fendant was  permitted  to  testify.  The  ob- 
jection urged  was  Ms  age,  which,  at  the  time 
of  the  trial,  was  about  6^  yeara.  On  his 
voir  dire  he  was  examined  by  counsel  for 
both  sides,  and  by  the  court,  by  a  line  of 
queetloDs  intended  to  eU<lt  his  understand- 
ing of  the  obligations  of  an  oath,  and  also  his 
intelligence,  after  which  the  objection  was 
overruled.  From  this  examination  it  appears 
he  had  some  idea  of  the  obligation  of  an 
oath,  that  he  understood  he  could  be  pun- 
ished if  he  did  not  tell  the  truth,  and  that 
he  was  fairly  Intelligent  for  a  boy  of  his  age. 
He  testified  that  he  and  Peter  found  the  caps 
■In  a  tin  box  Just  outside  the  door  of  the  shed, 
where  the  tools  and  explosives  were  kept  by 
the  city's  employes  engaged  on  the  ditch,  and 
Just  prior  to  the  time  Peter  was  Injured,  and 
that  Peter  held  one  of  the  caps  in  his  hand, 
which  the  witness  struck  with  a  rock.  Short- 
ly after  the  explosion  about  35  caps  were 
taken  from  Willie's  pocket,  which  be  said 
he  found  in  the  box  at  the  door  of  the 
shed,  and  quite  a  number  were  found  on  the 
ground  In  the  immediate  vicinity  of  where 
the  Injury  occurred.  This  witness  further 
testified  that  he  never  got  caps  out  of  an 
empty  house,  nor  from  under  the  sidewalk, 
and  that  all  the  caps  he  ever  got  he  took 
from  the  box  by  the  door  of  the  shed.  There 
was  also  testimony  tending  to  prove  that 
Willie  could  not  have  secured  the  caps  about 
the  residence  of  his  parents,  as  explosives 
were  not  kept  there.  It  appears  that  the 
employes  of  the  city  could  not  have  used  In 
the  prosecution  of  their  work  but  a  few  caps 
each  day.  One  of  the  employes  of  the  city 
testified  that  there  were  no  caps  In  the  shed 
on  the  day  Peter  was  Injured,  that  neither 
he  nor  his  coemploye  used  any  explocdves  on 
that  day,  and  that  he  did  not  leave  any  caps 
lying  around,  or  the  box  containing  the  caps, 
at  the  door  of  the  shed,  and  that  three  days 
before  he  had  taken  the  unused  caps  to  his 
house.  The  testimony  of  the  other  employ^ 
was  to  the  same  effect.  At  the  conclusion  of 
the  testimony  on  the  part  of  idaintlff,  a  mo- 
tion for  a  directed  verdict  was  Interposed  by 
the  defraidaut,  which  was  overruled.  A  sim- 
ilar motion  was  interposed  by  defendant  at 
the  time  the  testUnony  on  both  sides  was  con- 


cluded, which  was,  also,  denied.  After  the 
verdict  the  defmdant  made  a  moQon  for  a 
new  trial,  and  also  tax  a  Judgment  non  ob- 
stante veredicto,  both  of  which  were  over- 
ruled. 

Edward  J.^  Boughton,  of  Cripple  Gre^,  and 
W.  M.  Alter,  of  Victor,  for  appellant  J.  E. 
Ferguson,  of  Gri]H>le  Ore^  and  Wm.  Mel- 
Uai,  of  Victor,  for  appellee^ 

6ABBEBT.  J-  (ater  stating  the  facta  as 
above).  fRie  contention  of  oounsd  for  the 
city  is  (1)  that  WiUie  should  not  have  been 
permitted  to  teatf^;  and  (2)  that  the  evl^ 
dence  Is  Ingoffident  to  sustain  the  verdict, 
because  it  fails  to  establish  negligence  of 
the  city. 

[1]  Our  statute  (sectton  7278,  B.  8.  1908) 
provides  that  "chUdmi  under  tm  years  of 
age  who  antear  incapable  of  receiving  Just 
Impressions  of  the  facts  respecting  which 
they  are  examined,  or  of  relating  than  tru- 
ly," dkall  not  be  witneraes.  This  prorialon 
does  not  apply  to  all  children  under  10  years 
of  age,  but  only  to  those  under  that  age  who 
"aivear  Incapable  of  receiving  Just  impres- 
sions of  the  ftcts  respecting  which  they  are 
examined,  or  of  rdattng  Owm  truly."  This 
language  clearly  implies  that  the  competen- 
cy of  a  chUd  as  a  witness  uvAsx  the  prescrib- 
ed age  is  a  question  addressed  to  the  sound 
discretion  of  the  trial  court  to  determine 

[2]  When,  therefore,  the  trial  court  has  de- 
termined this  question,  it  will  not  be  disturb- 
ed on  review,  unless  it  appears  from  the  ex- 
amination of  the  child  on  its  ndr  dire  or  its 
testimony  that  the  trial  court  clearly  abused 
Its  discretion.  State  r.  Blythe^  20  Utah,  378, 
68  Fac  1108;  Feople  t.  Swist,  186  Gal.  620, 
60  Pac  228;  Wheeler  t.  United  States,  160 
U.  S.  62S,  10  Snpw  Ot  98,  40  Lu  Bd.  244;  State 
V.  Juneau,  88  Wis.  180^  OB  N.  W.  680.  24  L. 
R.  A.  867,  4&  Am.  St  Bep.  877;  Feople  T. 
Walker,  113  Mich.  867.  71  N.  W.  641. 

[S]  From  the  record  before  us  It  an>ean 
the  boy  understood  that  as  a  witness  he  was 
required  to  tell  the  truth,  that  he  could  be 
pmUshed  If  he  did  not  and  that  he  had  a 
fair  understanding  of  tlie  obligation  of  an 
oath,  and  the  facts  which  he  detailed;  and 
hence  It  does  not  appear  the  trial  Judge 
abused  his  discretion  In  permitting  him  to 
testify. 

[4]  The  credibility  of  the  boy  as  a  wit- 
n»8  and  the  weight  to  be  given  hla  testi- 
mony, considering  Us  age,  was  for  tiie  Jury 
to  consider  and  determine. 

[i-l]  The  Tltal  question  vft  fact  In  tlie  case 
was  whether  the  caps  wbSxSx  the  boys  secur- 
ed were  left  by  the  «nployte  of  the  city  at 
tiie  door  of  the  shed.  Counsel  for  defradant 
Insist  this  must  be  resolved  In  favor  of  the 
dty,  for  the  reason  tiiat  the  testimony  of  Its 
employes  to  the  effect  that  they  did  not  leave 
them  there  or  at  any  phtce  where  the  baya 
could  have  acoees  to  them,  was  not  contra- 
dicted or  impeached.   Tbi6  suffldency  of  the 
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evidence  to  jnstlfy  the  sabmisslon  of  the  case 
to  the  Jury  was  determined  by  the  trial 
court  contrary  to  the  contention  here,  by 
OTermling  a  motion  of  defendant  for  a  di- 
rected verdict  at  the  conclusion  of  the  plain- 
tiff's testimony,  and  by  also  OTerrullng  a  sim- 
ilar motion  when  all  the  testimony  was  In. 
The  Jury  resolved  the  fact  in  dispute  In  fa- 
vor of  the  plaintiff,  and  the  trial  Jndge  re- 
fused to  disturb  this  finding  by  overruling 
a  motion  for  a  new  trial,  and  a  motion  for 
a  judgment  non  obstante  veredicto. 

There  la  testimony  that  the  caps  were 
found  by  the  boys  at  the  door  of  the  shed 
In  which  the  city's  employes  stored  ezplo- 
ctfves  used  in  excavating  the  ditch,  and  the 
Jury  must  have  found  this  to  be  the  tact 
The  employes  say  they  did  not  leave  them 
there;  and,  although  this  testimony  }s  not 
directly  controverted,  the  Jury  must  have 
determined  they  did,  and  the  trial  Judge  baa 
ruled  that  the  evidence  was  sufficient  to  not 
only  submit  this  question  to  the  Jury,  but 
also  sufficient  to  Justify  this  finding  of  fact 
by  them.  It  does  not  always  follow  that 
because  positive  testimony  of  a  witness  is 
not  directly  controverted  that  a  Jury  must 
treat  such  evidence  as  true.  A  witness  may 
be  contradicted  by  circumstances,  as  well  as 
by  statements  of  others  contrary  to  bis  ovni. 
In  such  cases  neither  courts  nor  Juries  are 
bound  to  refrain  from  exercising  their  own 
Judgment  as  to  the  probative  value  of  his 
testimony.  80  Ency.  1068.  There  is  testi- 
mony that  the  caps  were  found  by  the  boys 
In  a  box  corresponding  with  the  one  which 
the  employes  admitted  they  purchased  con- 
taining caps.  The  number  oT  caps  In  this 
box,  bearing  In  mind  that  85  were  found  In 
Willie's  podcet  which  he  says  he  took  out  of 
the  box.  with  the  number  found  on  the 
ground  Immediately  after  the  explosion,  tal- 
lies approximately  with  the  number  not  used. 
There  is  testimony  that  the  employes  were 
using  explosives  the  morning  of  the  Injury, 
although  they  deny  it  The  caps  were  found 
where  they  might  have  been  placed,  and  In- 
advert^tly  left,  In  unlocking  and  locking  the 
door  of  the  shed.  There  Is  evidence  that 
all  the  explosives  used  by  others  In  excavat- 
ing the  ditch  had  been  removed  about  one 
month  previous  to  Peter's  Injury.  These  are 
circumstances  tending  to  contradict  the  [>os- 
Itlve  testimony  of  the  city's  employes,  for 
the  reason  that  from  the  testimony  as  a 
whole  they  teqd  to  prove  that  the  caps  the 
boys  found  belonged  to  the  city,  and  that  It 
was  not  alt<^ether  Improbable  they  had  been 
left  (no  doubt,  inadvertently)  at  the  door  of 
the  shed  by  the  employes  of  the  city,  as  no 
one  else  would  have  been  likely  to  leave 
them  at  that  place.  When  circumstantial 
evidence  Is  of  a  nature  from  which  it  can 
be  reasonably  inferred  that  It  contradicts 
the  direct  and  positive  testimony  of  wit- 
nesses, it  Is  the  province  of  the  Jury  to  de- 
termine the  weight  to  which  such  erldeim 


Is  entitled.  United  States  v.  Padflc  Express 
Co.  (D.  a)  16  Fed.  867.  In  many  Instances 
evidence  to  establish  a  fact  is  circumstantial. 
If  It  is  of  sufficient  strength  and  force,  con- 
sidering the  surrounding  circumstances  and 
conditions,  to  Justify  a  reasonable  and  well- 
grounded  inference  by  reasonable  men  that 
the  fact  in  dispute  Is  thus  established,  the 
question  should  be  left  to  the  jury  to  deter- 
mine. C.  &  F.  Lumber  Co.  v.  D.  &  R.  G.  R. 
R.  Co.,  17  Colo.  App.  275,  68  Pac.  670;  Colo. 
Midland  By.  Go.  t.  Snider,  38  Colo.  361,  88 
Pac.  463. 

Tested  by  these  rules,  we  think  the  trial 
court  was  right  in  submitting  the  question 
of  the  alleged  negligence  of  the  employes  of 
the  city  to  the  Jury  to  determine,  and  that 
their  finding  on  the  subject  is  Justified  by 
sufficient  substantial  evidence  to  sustain  it 

The  Judgment  of  the  district  court  Is  af- 
firmed. 

Judgment  affirmed. 

MUSSBR.  O.  J.,  and  HUA  concur. 


POWERS  V.  CITY  OF  BOULDER. 
(Supreme  Coart  of  Colorado.   April  7,  1918.) 

1.  PiXAOINQ  (§  406*)— OBjxonoH»— AVBIOU- 
ITT— WaIVIB. 

Where  an  all^tlon  in  a  complaint  Is  am- 
biguoufl,  but  no  motion  Is  made  to  have  it  made 
more  specific,  and  no  demurrer  Is  filed  on  such 
ground,  the  ambiguity  Is  waived. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
CenL  Dig.  ||  1356-1359.  1361-1365,  1867- 
1374,  13£»;  Dec.  Dig.  S  406.*] 

2.  MmCXOIPAI.    COBPOBATIOEIB    ^  741*}--AO- 

TioN  Against  Orrr— Pbeuuihabt  Notks— 

SBSVICB— SUTETCIBNOr. 

A  complaint  in  an  action  against  a  city  for 
injuries  alleged  that  plaintiff  caused  a  written 
notice  of  the  accldrait  to  be  served  on  defendant 
by  serving  the  same  on  its  mayor,  who  at  the 
time  informed  plaintiff  that  he  would  accept 
service  for  and  on  behalf  of  the  defendant  and 
that  plaintiff  need  not  serve  any  other  notice 
on  any  other  officer,  and  that  the  city  and  the 
mayor,  council,  and  clerk  had  full  notice  of  the 
accident  and  plaintiETs  injuries  In  their  official 
capacity  within  90  days  thereafter,  and  acted 
thereon  in  their  official  capacity.  Held,  that 
BQch  allegation  showed  a  substantial  compli- 
ance with  Rev.  St  1908,  i  6661,  providing  that 
no  action  for  personal  injury  against  a  city  on 
account  of  negligence  shall  be  maintained  un- 
less written  notice,  etc.,  is  eiven  to  the  clerk  of 
the  city,  or  recorder  of  ue  town,  within  90 
days,  etc 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  15&;  Dec.  Dig.  f 
741.*] 

Hill,  Garrlgues,  and  White,  JJ.,  dissenting. 

En  Banc.  Error  to  District  Gonrt,  Boolder 
County ;  Harry  P.  Gamble,  Jn^e. 

Action  by  G.  A.  Powers  against  the  City  of 
Boulder.  From  a  Judgment  Bustalning  a  de- 
murrer to  the  complaint^  plaintiff  brings 
error.  Reversed. 

F.  T.  Johnson,  of  Denver,  and  J.  M.  Esslng- 
ton,  of  Boulder,  for  plaintiff  In  error.  J.  T. 
Atwood,  of  Boulder,  for  defendant  in  error. 


■For  otbor  cases  see  lama  toolc  and  secUoa  NUHBBB  la  Dm.  DIs.  *  Am.  Dig.  Ksy-Mo.  Sariw  *  Bep'r  ZafleXM 
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SOtyra?.  X  This  Is  an  actloa  upon  the 
part  of  tbe  plalndfl  cm  account  of  pensonal 
InjuilflB  all«sed  to  taave  been  snaUined  by 
him  by  reason  of  certain  acts  of  negUsence 
nimn  the  part  of  the  defwdant  d^.  A  gaa.- 
eral  demurrer  to  the  amended  complaint 
was  sustained  by  the  trial  court  The  plain- 
tiff elected  to  stand  upon  Ua  anmded  com- 
plaint^ ftnd  tbe  mltng  of  the  court  sustaining 
the  demurrer  is  the  only  quesUon  presented, 
and  this  Is  confined  to  the  allegatUms  as  to 
serFloe  of  notice  of  the  injuir  required  by 
tbB  statute.  The  allegation  of  the  amended 
complaint  In  tills  parUcnlar  Is  as  follows: 
'*That  on  or  about  Augnst  24,  1911,  plalndfl 
caused  a  written  notice  of  said  accident  to 
be  aerred  upon  the  defendant  by  serving  tibe 
same  uptm  its  mayor,  reapectlTely,  setting 
forth  the  time,  place,  and  cause  of  said  In- 
juries, and  plaintur  further  allies  that  at  the 
time  of  Bald  service  plalntlfl  was  informed 
by  said  mayor  that  he,  tlie  said  mayor,  would 
hccept  service  of  said  notice  for  and  In  be- 
half of  said  defoidant,  and  that  plalntltt 
need  not  serve  any  other  or  further  notice 
upon  any  other  officer  of  Said  city,  all  of 
whldi  plaintiff  relied  upon  as  being  sufflcient 
and  valid  In  every  way  so  far  as  saving  any 
other  or  further  notice  was  concerned,  and 
plalntlfl  allies  upon  Infttrmatlon  and  belief 
that  as  a  nutter  of  fact  the  said  city  and  Its 
duly  constituted  anthorlttes,  eonslBttog  of  Its 
mayor,  board  of  council,  and  clerk  thereot 
had  full  notice  of  said  accident  and  plaintiff's 
injuries  arising  therefrom  In  their  official 
capacity  within  90  d^  from  the  happening 
tbweof,  and  duly  acted  thereon  In  tb^r  offl' 
del  capacity." 

Bevised  Statutes  of  1908, 1  6601,  provides: 
"Ko  action  for  the  recovery  of  compensation 
for  perscHial  injury  or  death  against  any  city 
of  the  first  or  second  class,  or  any  town,  on 
account  of  Its  n^llgence,  shall  be  maintained 
unless  written  notice  of  the  time  and  place 
and  cause  of  injury  is  given  to. the  clerk  of 
the  or  recorder  of  the  town  by  the  per- 
son injured,  his  agent  or  attorney,  within 
ninety  days,  and  the  action  la  commenced 
within  two  years  from  the  occurrence  of  the 
accident  causing  the  injury  or  death.  But 
the  notice  given  under  the  provision  of  this 
act  shall  not  be  deemed  Invalid  or  tnsufflclait 
solely  by  reason  of  any  Inaccuracy  In  stat- 
ing the  time,  place,  or  cause  of  injury;  Pro- 
vided, it  is  shown  that  there  was  no  Intention 
to  mislead  and  that  the  dty  coundl  or  board 
of  trustees  was  In  fact  not  misled  thereby." 

There  Is  no  objection  that  the  notice  was  not 
In  writing,  nor  that  It  was  not  In  all  respects 
sufficient,  nor  that  It  was  not  served  within 
tbe  time  provided,  but  only  that  It  was 
served  on'  the  mayor  of  the  dty  rather  than 
the  city  clerk,  as  provided  by  the  statute. 
Did  such  alle^tlon  of  service  upon  the 
mayor,  when  considered  with  tbe  additional 
allegation  as  to  offldal  consideration  by  the 
constituted  authorities,  meet  the  subatantlal 
requirement  of  the  statute?   The  complaint 


in  addition  to  sorvloe  of  the  noUce  upon  the 
mayor  alleged  *that  the  mayor,  d^  and 
board,  of  aldernm  all  had  full  niotloe  of  tin 
aoddott  and  plalnttfTe  Injuzies  in  tlutr  offi- 
cial capadty  within  ninety  days  thereafter, 
and  that  the  mayor  declared  at  the  time  of 
tbe  servioe  on  bim,  that  no  fortbsr  notice 
would  be  required."  There  is  no  daim  that 
the  dty  coondl  did  not  have  full  or  safflcient 
notion  or  that  th^  did  not  act  on  it  Tlie 
defodant  rests  solely  i^wn  the  twdmlcal 
contention  that  the  service  was  not  made 
upon  the  dty  tAetk  as  designated  by  the 
Btatute^  but  who  by  the  very  nature  of  tUngs 
could  perform  no  otlier  dnty  in  the  mattw 
t^ban  to  preaent  It  to  the  mayor  and  eonndl, 
who  wrae  veabed  wUli  anthorlly  to  act  In  the 
premises. 

[1]  It  may  be  floooeded  that  the  part  ot 
the  oomplalttt  wherein  It  la  said  that  the 
mayor,  board  of  council,  and  daft  all  "bad 
full  notl^  of  said  acddent  and  plaintiff's 
injuries  arlelns  therefrom.  In  their  offldal 
capadty,  within  ninety  daya  firom  tbe  hap- 
poiing  thereot  and  duly  acted  thereon  In 
their  (^dal  capacity,"  was  ambisoons,  and 
that  the  court  may  have  well  sustained  a 
motion  to  make  the  complaint  more  apedSc, 
deflnlteb  and  certain  in  that  pardcolar,  or 
have  sustained  a  demurrer  upon  sndi  spedfle 
groimd;  but  no  such  motion  or  demurrer 
was  presented,  and  therefore  the  right  to 
attack  the  complaint  on  the  ground  ot  such 
amblgul^  was  waived.  The  eomi^alnt  was 
not  for  this  reason  alone  subject  to  general 
demnrrer.  Under  these  circumstances,  the 
complaint  may  be  construed  to  diarge  that 
the  mayor,  derk,  and  conndl  were  In  fact 
preeented  with  the  notice  so  served  on  the 
mayor,  and  that  they  acted  offldoUy  thereon, 
and  within  the  time  required  by  law.  If  so, 
then  every  purpose  of  the  notice  was  accom- 
plished. 

[21  It  is  true  that  service  of  a  sufficient 

notice  on  the  derk  would  liave  bound  the 
dty  in  that  respect,  even  though  he  may 
not  have  presented  it  to  tbe  mayor  and  coun- 
cil at  all.  But  the  sole  purpose  of  the  statute 
la  to  give  tbe  mayor  and  coundl  notice  of 
the  claim  of  damage  for  the  spedfle  injury 
within  tbe  designated  time,  so  that  they 
may  have  opportunity  to  take  official  action 
thereon,  and  to  properly  {HWtect  the  Interests 
of  tbe  dty. 

In  the  case  of  City  of  Grand  Forks,  153 
Fed.  532.  83  C.  O,  A.  554,  it  .was  held  by  the 
United  States  Circuit  Court  of  Appeals, 
where  such  notice  was  required  by  the  stat- 
ute to  be  presented  to  the  mayor  and  dty 
council,  that  the  presentation  of  such  no- 
tice to  the  dty  auditor  was  a  sufficient  com- 
pliance with  the  statute,  and  the  court  there 
said:  "A  brief  reference  to  the  statutes  and 
dedslons  of  North  Dakota  will  serve  to  show 
that  the  filing  of  tbe  claim  with  the  auditor 
was  a  presentation  of  it  to  the  mayor  and 
council  within  the  meaning  of  the  law.  The 
mayor  and  common  coundl  of  each  dty  la 
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constltated  a  board  of  audit  of  biuA  city. 
Section  2171,  Ber.  Code  18D9.  The  city 
coimdl  consists  of  the  mayor  and  aldermen. 
Section  2172,  Rer.  Code  1899.  Only  the 
writing  signed  by  the  plaintiff  and  properly 
verified  la  contemplated  by  section  2172,  su- 
pra. When  so  executed  and  verified,  It  ia  to 
be  presented  to  the  mayor  and  council  'for 
audit  and  allowance.'  Section  £174.  Olvtng 
due  consideration  to  these  provisions  of  the 
statutes  considered  collectively,  we  cannot 
agree  with  counsel  for  the  city  tbat  the  claim 
ahoQld  have  been  presented  to  the  mayor  sep- 
arately from  the  conndl.  The  claim  man- 
ifestly should  be  so  presented  to  the  body 
authorized  to  audit  It  as  to  secure  the  at- 
tention of  that  body,  and,  when  it  is  done, 
it  would  seem  that  the  requirement  of  the 
statute  has  been  complied  with." 

To  the  same  effect  Is  Pyke  v.  City  of 
Jamestown,  by  the  Supreme  Court  of  North 
Dakota,  15  N.  D.  1B7,  107  N.  W.  3B9,  con- 
atrulng  the  same  statute.  The  facts  In  that 
case  were  as  follows:  "He  presented  one 
copy  to  the  mayor  and  one  copy  to  the  city 
auditor.  The  copy  presented  to  the  mayor 
was  delivered  at  his  office.  The  copy  deliv- 
ered to  the  auditor  was  delivered  upon  the 
street  Accosting  that  officer,  he  Inquired 
whether  he  was  the  dty  auditor,  and,  receiv- 
ing an  affirmative  answer,  he  gave  him  the 
copy.  Informed  him  what  it  was,  and  stated 
that  he  desired  to  have  It  presented  at  the 
next  meeting  of  the  city  council.  The  claim 
was  addressed:  To  the  City  Council  of  the 
City  of  Jamestown,  N.  D.*  The  mayor  tes- 
tified tliat  he  submitted  the  copy  he  received 
to  Mr.  Thorp,  the  dty  attorney.  He  also  tes- 
tified that  the  notice  was  not  discussed  or 
presented  to  the  council  at  any  time.'  Two 
alderm^  testified  to  the  same  effect  The 
present  city  auditor  testified  that  he  could 
And  no  copy  of  the  claim  among  the  records 
and  no  entry  in  reference  thereto.  The  au- 
ditor to  whom  the  claim  was  presented  died 
In  the  following  December."  Commenting 
upon  this,  the  court  said:  "We  are  of  opin- 
ion that  the  presentation  was  suffldent  The 
manifest  purpose  of  the  statute  is  to  protect 
cities  from  the  unnecessary  expense  and  the 
annoyance  of  legal  proceedings  until  claims 
against  them  can  be  investigated.  The  per- 
son injured  must  present  his  claim  within 
60  days  from  the  date  of  the  Injury,  daring 
which  period  the  facts  are  fresh  and  ascer- 
tainable. The  city  Is  given  60  days  there- 
after in  which  to  Inform  Itself  as  to  the 
merits  of  the  claim  and  determine  whether 
It  will  audit  and  allow  It  If  not  allowed 
at  .the  end  of  tiiat  period,  the  party  injured 
may  pursue  his  remedy  by  action." 

The  Minnesota  statute  requires  such  no- 
tice to  be  given  to  the  dty  council  or  other 
governing  body.  In  Lyons  v.  City  of  Red 
Wing,  76  Minn.  20,  78  N.  W.  868,  the  notice 
was  left  with  the  derk  who  read  It  to  the 
conndL  This  was  held  to  be  a  snfllclent 
compliance  with  the  statute. 


In  Wormwood  v.  City  of  Waltham,  144 
Mass.  184, 10  N.  B.  800,  the  law  required  the 
notice  to  be  given  to  the  mayor,  derk,  or 
treasurer.  The  notice  was  given  to  an  al- 
derman, and  was  afterward  read  to  the 
board  of  aldermen.  This  was  held  sufildent 

In  Janse  v.  City  of  Boston,  201  Mass.  S48, 

87  N.  B.  633,  construing  the  same  statute,  it 
8tq>ears  that  one  acting  for  the  plaintiff 
handed  the  notice  to  a  person  In  the  clerk's 
office,  and  asked  that  It  be  handed  to  the 
clerk;  the  person  saying,  "All  right"  This 
was  held  to  be  good.  So  in  this  case  If  the 
notice  was  handed  to  the  mayor,  and  if  such 
notice  was  officially  considered  by  the  mayor, 
derk,  and  council,  what  Important  difference 
can  It  make  to  the  defendant?  Every  pur- 
pose of  the  law  was  thus  accomplished  and 
to  hold  that  the  plaintiff  must  hand  the 
notice  to  the  derk  personally  In  order  to 
substantlaUy  comply  with  the  statute  Is  to 
demand  form  and  ignore  substance. 

If  the  allegations  In  the  amended  com- 
plaint as  herein  construed  are  sustained  by 
the  proof,  then  the  notdce  In  this  case  was 
suffldent 

The  demurrer  should  have  been  overruled. 

The  judgment  Is  reversed  and  the  case  re- 
manded for  furthw  proceedings  in  accord 
with  this  vpinSKOL 

GABBEBT,  J.  (concnrrlng).  Oliere  Is  an 
additional  reason  why  the  judgment  should 
be  reversed.  Tt»  plaintiff's  cause  of  action 
is  the  alleged  nei^lgence  of  the  dty.  In  or- 
der to  maintain  his  action,  unless  l^Uy  ex- 
cused, he  is  required  to  give  the  statutory 
notice.  The  purpose  of  this  notice  Is  to  af- 
ford the  munidpal  anthoiltleB  opportunity 
to  investigate  his  claim,  and  take  steps  to 
protect  the  dty.  It  Is  therefore  solely  for 
the  benefit  of  the  dty,  and  service  upon  the 
official  designated  in  the  statute  may  be 
waived.  In  my  oidnion  the  complaint  alleges 
facts  from  which  It  appears  that  service  of 
notice  upon  the  clerk  was  waived. 

WHITE.  J.  (dissenting).  I  tMnk  the  gfr- 
ing  of  the  notlee  of  injury  in  ttw  form  and 
In  the  manner  prescribed  by  statote,  and  up- 
im  the  person  designated.  Is  a  condltloa  pre- 
cedent to  the  right  of  plalntlfl  to  malnteln 
Ms  action,  and,  that  the  oompWnt  having 
fUled  to  allege  sach  facts,  the  demnner 
thereto  was  properly  sustained.  In  Oity  ot 
Denver  v.  Saulc^,  6  Colo.  App.  420,  4a&, 

88  Paa  109S,  1009,  It  Is  said:  "The  noUce 
most  not  only  contain  alt  the  things  the  stat- 
ute requires,  but  it  most  be  served  on  the 
persons  which  the  law  designates,  and  in  the 
way  Gswdfied,  If  the  statute  be  spedflc  In 
this  particular,  *  *  ■  *  The  l^^>ortance  of 
making  the  service  on  the  proper  person  has 
been  a  matter  of  jndldal  consideration,  and 
it  has  accordingly  been  adjudged  that,  where 
the  service  must  be  npon  a  tmstee  or  np<m  a 
mayor  or  upon  a  coundl,  service  upcm  Ute 
<dert:,  even  though  he  be  <me  <tf  the  ^dndpal 
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officers  of  the  corporation,  la  not  sucb  a  com- 
pliance with  the  provision  as  to  permit  the 
maintenance  of  the  suit" — dtlng  Nichols  v. 
Clt7  of  Boston,  98  Mass.  38,  93  Am.  Dea 
132;  Underbill  t.  Town  of  Washington,  46 
Vt  787;  Wade  on  the  Law  of  Notices,  H 
1312>  1313.  And  in  28  Cyc  p.  1408.  It  is 
said  that:  "Service  of  notice  or  presentation 
of  the  claim  mnst  be  made  In  tin  manzier 
prescribed  by  tbe  statate;  or.  If  not  pn- 
scribed,  then  as  provided  by  gmeral  law  for 
tbe  service  of  notice,  and  within  the  time  pre* 
scribed.  The  notice  or  statement  must  be 
served  npon  or  presented  to  the  board  or 
officers,  designated  in  the  statute  to  be  noti- 
fied, SDCh  as  the  corporation  coonsel,  or  d(y 
cooncU."  It  may  be  that  if  the  city  cleife 
and  council  were,  In  fact,  presented  with  tbe 
notice  within  tbe  time  limited  by  tbe  statnt^ 
it  would  be  a  sufldent  service  upon  the 
clerk,  though  It  had  actually  been  Iwought 
before  him  by  the  mayor.  But  I  am  unable  to 
find  in  tbe  complaint  any  fhct  alleged  that 
would  warrant  the  conclusion,  or  even  In- 
feroice,  tbat  these  things  occurred.  How  It 
can  be  said  tbat  the  allegation  **that  the 
mayor,  clerk  and  board  of  aldermw  all  had 
full  notice  of  tbe  accident  and  plalntlffl*B 
injuries  In  tiieir  official  cepacia  within  nine- 
ty days  thereafter"  "may  be  construed  to 
charge  tliat  the  mayor,  clerk  and  council 
were'  in  fact  presented  with  the  notice  so 
served  on  the  mayor"  Is  beyond  my  compre- 
hension. Neither  can  I  conceive  that  there 
is  anyttilng  ambiguous  In  the  language  quot- 
ed from  the  complaint  How  can  it  be  said 
that  an  allegation  that  certain  persons  "had 
full  notice  of  the  accident  and  plalntifTs 
injuries  In  their  official  capacity"  Is  In  any 
wise  ambiguous?  There  Is  not  tbe  slightest 
intimation  in  such  auction  that  the  notice 
of  tbe  Injury  required  by  tbe  statute  as  a 
condition  inecedent  to  plaintiff's  right  to 
maintain  the  action  had  ever  been  brought 
before  tbe  clerk  or  the  council,  or  that  they 
had  knowledge  of  its  existence.  It  Is  said 
In  the  opinion  that  "there  is  no  claim  that  the 
dty  council  did  not  have  full  or  sufficient  no- 
tice, or  that  they  did  not  act  on  it"  The 
very  fact  that  a  demurrer  was  filed  to  the 
complaint  upon  the  ground  tbat  It  failed  to 
state  facts  sufficient  to  constitute  a  cause 
of  action  in  respect  to  the  service  of  the  no- 
tice is  essentially  a  dalm  that  the  dty  did 
not  have  full  and  suffident  notice  to  make 
it  liable  under  the  statute!  Moreover,  that 
wUch  the  statute  required  the  plaintiff 
should  do,  as  a  coudltioD  precedent  to  main- 
tain bis  cause  of  action,  cannot  be  legally 
excused  by  the  courts,  even  though  tbe  lat- 
ter should  think  the  requirement  harsh  or 
unwise.  To  do  so  la  to  annul  legislation  and 
determine  the  rights  of  litigants,  not  in  ac- 
cordance with  the  law  of  the  lantt  but  as  tbe 
court  thinks  the  law  should  be. 
I  am  authorized  to  state  that  SSx.  Justice 


HILL  and  Mr.  Justice  OABBIOUES  concur 
in  the  views  I  have  hweln  expressed. 

OARRIOUES,  J.  (dissenting).  I  cannot 
agree  with  tbe  majority  opinion.  I  think 
service  of  the  notice  required  by  statute 
to  be  made  upon  the  derk  before  bringing 
suit  is  a  condition  precedent  to  the  right  to 
bring  the  action.  The  Legislature  having  the 
power  to  deny  the  right  to  bring  the  suit 
could  prescribe  the  conditlonB  under  which 
it  could  be  brought  In  my  oi^nion  Denver 
V.  Sanlcey,  6  Colo.  App.  420,  38  Fac.  1098, 
is  decisive  of  this  case.  It  is  there  said  on 
page  422  of  6  Colo.  App.,  on  page  1098  of  38 
Paa :  "The  charters  of  nearly  all  cities  contain 
a  provision  like  that  found  In  the  charter 
of  this  dty.  In  providing  satisfactory  plans 
for  munldpal  government  It  seems  to  have 
been  found  expedient  to  attach  this  require- 
ment as  a  condition  precedent  to  the  general 
right  which  the  injured  person  is  given  to 
recover  damages  for  sudi  alleged  wrongs. 
Since  the  right  to  sue  the  d^  is  a  matter 
of  statute,  lawmakers  have  the  undoubted 
right  to  require  the  observance  of  these 
reasonable  conditions.  Wherever  similar  pro- 
visions  have  come  before  the  courts  for  con- 
struction, it  has  been  almost,  if  not  quite, 
universally  held  that  the  giving  of  the  notice 
in  the  form  and  in  the  manner  prescribed 
is  a  condition  precedent  without  which  the 
plaintiff  Td&y  not  maintain  Ms  action." 

I  am  authorized  to  state  tbat  Mr.  Justice 
HILL  and  Mr.  Justice  jraiTSt  concur  in 
this  dissenting  opinion. 


BECK  V,  SCHOOL  DIST.  NO.  2  IN  BENT 
COUNTT. 

(Supreme  Court  of  Colorado.   April  7,  1913.) 

COUPBOMISE  AND  SETTLEMENT  (]  19*)— COR- 

TBAOT  OF  SETTUiHENT^MiSTAKB— Effect. 
A  contract  settling  a  contractor's  claim 
under  mutual  mistake  that  a  balance  of  $2,- 
285  ooly  was  due  him,  whereas  the  amount  due 
was  $3,286,  will  be  reformed  at  hla  suit 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  SetUement,  Cent  Dig.  H  67,  71-76;  Dee. 
Dig.  S  1».*1 

Error  to  iMstrlct  Courts  Bent  County; 

Henry  Hunter,  Judge. 

Action  by  Frank  J.  Beck  against  Scboot 
District  No.  2,  in  the  County  of  B«it,  and 
State  of  Colorado.  Judgment  sustaining  a 
demurrer  to  tbe  complaint,  and  plaintiff 
brings  error.  Reversed  and  remanded. 

H.  U  Lnbers,  of  Denver,  tor  plaintiff  in 
error.   Allen  M.  Lambrtgbt^  of  Las  Animai, 

for  defendant  in  error. 

MUSSERv  C.  J.  Tbe  object  of  this  pro- 
ceeding Is  to  review  tbe  action  of  the  district 
court  in  sustaining  a  general  demurrer  to  a 
complaint  filed  by  tbe  plaintiff  in  error,  and 
a  Judgment  against  him  for  costs ;  be  baving 
elected  to  stand  on  the  complaint  Tlie 
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complaint  alleged  that  tbe  plaintiff  had  en- 
tered Into  a  contract  with  tbe  wfliool  district 
to  wBCt  a  schoolhonse  tor  WSS,  wttlns  ont 
the  contract;  that  the  plaintiff  erected  the 
schoolhonse,  and  thereafter,  on  the  asth  day 
of  Uay.  1910^  sent  to  the  directon  a  state- 
ment of  the  amount  due  him,  wher^  he 
stated  that  the  balance  unpaid  on  the  con- 
tract price  was  ^,2^,  and  there  was  doe 
him  for  extras  flOO  and  for  damages  for  de- 
lay of  removal  of  the  old  bnlldlDg  and  ma- 
terial $100,  making  a  total  of  ¥2,486;  that 
on  May  27th,  believing  the  statement  render- 
ed and  sent  by  him  to  be  tme,  he  wrote  a 
letter  to  the  sduwl  board  offerii^  to  accept 
¥2,300  In  fall,  prorldlng  settlement  was  mad« 
at  once.  Then  comes  the  following  allega- 
tion: "That  on  the  4th  day  of  Jon^  A.  D. 
1910,  ttie  plaintiff  and  defendant  came  to  an 
accoontlng  and  settlement,  they  mutually  be- 
lieving the  statement  made  by  the  plaintiff 
to  the  defendant,  dated  the  26th  day  of  Hay, 
1910,  wherein  a  balance  of  ¥2,28C  was  shown 
in  favor  of  the  plaintiff  on  tbe  contract  price 
for  the  said  bnilding,  to  be  a  correct  state- 
ment of  the  balance  due.  and  both  parties, 
acting  in  that  belief,  thereupon  entered  into 
a  written  settlement,  which  Is  in  words  and 
figures  as  follovre:"  Then  follows  the  con- 
tract of  settlement,  wherein  it  was  recited 
that  the  plaintiff  and  the  school  district, 
through  its  board  of  directors,  entered  into  a 
written  agreement  for  the  erection  of  the 
school  building;  that  divers  sums  of  money 
had  been  paid  to  the  plaintiff  on  account  of 
the  contract;  that  divers  disputes  existed 
between  the  parties,  the  board  claiming  ttiat 
the  contract  had  not  been  kept  by  the  plain- 
tiff, and  that  they  had  be^  delayed  in  the 
use  of  the  building  and  thereby  greatly  dam- 
aged, and  that  they  became  liable  for  archi- 
tect's charges,  time,  and  exp^ue^  and  had 
been  otherwise  damaged,  and  that  the  plain- 
tiff also  claimed  that  he  had  been  delayed 
with  his  work  by  the  failure  of  the  board  to 
remove  the  old  schoolhonse  and  furnish  ce- 
ment on  demand ;  that  tbe  plaintiff  had  of- 
fered to  compromise  the  differences  and  to 
take  and  acc^  the  sum  of  In  fnll 

payment,  satisfaction,  and  discharge  of  all 
tlie  balance  due  on  account  of  the  amounts 
to  be  paid  under  the  said  contract,  and  all 
extras  and  damages  of  whatever  nature  and 
in  full  for  all  sums  doe  htm,  and  the  dis- 
trict had  accepted  the  compromise  offered. 
After  the  recital  of  these  matters,  the  con- 
tract stated  that  in  consideration  of  the 
pronises  and  of  ¥1  to  each  party  in  hand 
paid  by  the  other,  and  in  consideration  of 
the  payment  of  ¥2386  to  the  plaintiff,  the 
rec^pt  of  which  he  acknowledged,  each  pat- 
ty acknowledged  that  settlement  in  full  had 
been  made  of  all  amomits  doe  or  to  become 
doe  under  the  building  contract,  or  any  ex- 
tras or  damages,  in  whatever  manner,  aris- 
ing ont  of  said  contract,  and  of  all  damages 
or  daims  held  by  said  district  s^ainst  the 


plalntUf  on  account  of  any  dela^  damages, 
or  default  in  any  manner,  and  tlw  parties 
relraaed  and  discharged  each  other  from  all 
claims,  debts,  or  UabiUtiea  which  existed  be- 
tween them. 

The  complaint  thai  alleged  that,  since  the 
settlement,  the  plahitlfl  had  dlstorered  error 
and  false  credit  given  the  ^strict,  of  which 
he  was  ignorant  at  the  time,  and  that  the 
Btatsnent  of  account  rendered  by  him.  show- 
ing a  balance  of  ^,285  unpaid  him  on  the 
contract  price,  was  error  and  wrong;  that 
the  baUinoe  due  was  ¥3.286,  and  set  forth 
the  payments  made ;  that  the  error  arose  on 
the  part  of  the  plaintiff  through  the  foct  that 
he  was  erecting  another  schoolhonse  for  dis- 
trict No.  7,  and  had  rec^ved  a  payment  from 
that  district  of  $3,600.  and.  through  Inadr 
vertence,  error,  and  mistake,  mixed  the  ac- 
counts of  the  two  districts  and  had  given 
the  defendant  district  a  credit  of  ¥3,600, 
which  was  $1,000  more  than  he  had  received 
from  it,  and  thai  alleges:  "That  on  June  4, 
1910.  the  plaintiff,  believing  that  he  had  re- 
ceived from  the  defendant  the  sum  of  ¥3,600 
on  such  contract,  and  the  board  of  directors 
of  the  defendant  believing  that  they  had  paid 
such  sum  unto  the  plaintiff,  they  and  each 
of  them,  in  that  belief,  entered  into  said 
final  written  settlemoit  of  said  date ;  and 
that  said  settlement  is  incorrect  in  that  the 
balance  therein  should  have  been  $3,300  in 
favor  of  the  plaintiff  instead  of  ¥2300." 

The  complaint  then  goes  on  and  alleges 
that  as  soon  as  the  plaintiff  discovered  the 
error,  about  one  week  after  the  settlement, 
he  notified  one  of  the  directors  of  the  mis- 
take and  asked  that  It  be  corrected,  and  that 
the  defendant  pay  him  the  further  sum  of 
$1,000;  that  from  time  to  time  thereafter 
he  tiad  demanded  of  the  several  directors 
the  payment  of  said  sum,  and  that  the  direc- 
tors refused  to  correct  the  settlement  of  June 
4tlL  Plaintiff  prayed  to  be  let  In  to  prove 
the  error  in  stating  the  account  and  In  the 
settlement  of  June  4th,  and  that  the  same 
be  corrected,  and  that  ttiere  be  Judgment 
agalort  the  defendant  for  $1,000;  with  Inter- 
est 

There  Is  no  doubt  that  the  complaint  al- 
leges that  the  settlement  of  Jane  4th,  evi- 
denced by  tlie  written  contract;  was  made 
upon  the  understanding  by  each  of  the  par^ 
ties  that  the  balance  due  on  the  contract  price 
was  $2,286,  and  that  It  alleges  that  both  par- 
ties were  mistaken  about  this,  and  that  the 
true  amount  unpaid  on  the  contract  price 
was  ¥3,286  instead  of  $2,286.  So  that  it  ap- 
pears from  the  complaint  that  the  compro- 
mise offer  made  by  the  plaintiff  and  its  ac- 
ceptance by  the  defendant,  and  the  written 
agreement  of  settlement  of  June  4th,  oc> 
curred  without  consideration  by  either  of  the 
parties  of  this  difference  of  $1,000,  and  was 
based  upon  mutual  error  and  mistake.  There 
can  be  no  question  tliat  the  amount  unpaid 
from  the  dlstrhS  to  the  plaintiff  on  the  con- 
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tract  price  was  an  essential  element  to  be 
considered  in  tbe  settlement  of  the  controver- 
sy existing  between  them,  and  that  the  com- 
plaint alleges  that  there  was  a  mistake  made 
as  to  this  element  In  1  Page  on  Contracts, 
I  71,  It  is  said  that  It  Is  substantially  on- 
questioned  that  the  general  rule  Is  that  a 
contract  entered  into  because  ot  mistake  as 
to  an  essential  element  is  void.  Perhaps  It 
is  better  to  say  that  the  general  rnle  is  that 
a  contract  entered  Into  because  of  a  mistake 
as  to  some  essential  element  may  be  avoid- 
ed in  a  proper  action.  If  the  plalntlfF  made 
his  offer  of  compromise  under  the  mistaken 
idea  that  he  had  received  ¥3,500  from  the 
district,  when  he  had  received  but  $2,600, 
and  the  directors,  falling  Into  the  same  error, 
or  knowing  that  the  plaintiff  vras  In  error, 
took  advantage  of  it,  accepted  the  compro- 
mise offer,  whereupon  the  contract  of  full 
settlement  was  made,  it  certainly  seems  that 
in  equity  and  good  conscience  the  plaintiff 
ought  to  be  relieved  from  such  a  contract, 
Induced  by  such  an  error,  and  an  examina- 
tion of  the  authorities  show  that  they  are 
practically  unanimous  in  saying  that  such  a 
mistake  will  vitiate  such  a  contract.  In  1 
Page  on  Contracts,  |  72,  it  is  said:  "So  If  A. 
gives  his  note  to  6.,  thinking  that  there  is 
a  balance  due  from  him  to  B.  for  which  such 
note  is  given,  when  in  fact  nothing  is  due, 
such  note  may  be  avoided  as  to  B.  or  an  in- 
dorsee with  notice.  Thus,  if  A.  is  mistaken 
as  to  the  amount  of  his  Indebtedness,  and  un- 
der such  mistake  gives  a  note  for  too  large 
an  amount,  equity  will  give  rescission  and 
cancel  the  note  on  payment  of  tbe  amount 
due,  and,  If  be  has  overpaid  his  debt,  will  de- 
cree repayment  of  such  excess.  A  similar 
rule  exists  where  one  by  mistake  assumes  a 
debt  due  him  to  be  smaller  tlian  it  la  *  *  * 
So  it  under  a  mistaken  belief  that  no  credit 
had  been  given  for  a  payment  which  had 
been  made,  and  in  fact  credited,  the  creditor 
gives  a  receipt  In  full  on  payment  of  less 
than  the  real  amount  due  in  pursuance  of  a 
contract  settling  the  account,  be  may  recover 
such  difference.  Any  other  contract  entered 
into  under  mistake  as  to  the  amount  due  on 
a  pre-existing  liability  and  based  thereon 
may  be  avoided  for  such  mistake." 

In  St.  Jj.  L.  B.  B.  Co.  T.  Colo.  Nat  Bank, 
8  Colo.  70,  S  Pac  800,  It  Is  said  that  an  ac- 
count stated  or  settled  Is  open  to  imiteach- 
ment  for  mistakes  or  errors.  The  following 
authorities,  wherein  settlements  induced  by 
or  made  through  mistakes  as  to  essraitlal 
elements  occurring  In  various  ways,  and 
wherein  such  settlements  were  set  aside  or 
the  Injured  party  permitted  to  recover  the 
amount  lost  by  the  mistake,  support  the  con- 
clnslon  that,  if  the  allegations  of  the  com- 
plaint in  this  case  are  true,  the  plaintiff  Is 
entitled  to  relief.  Lawler  v.  Jennings,  18 
Utah,  86,  06  Faa  60;  Russell  ft  Co.  v.  Ste- 
venson, 34  Wash.  166,  76  Paa  627 ;  Ctould  v. 
Ebneraon,  130  Mass.  438,  35  N.  B.  1066,  39 


Am.  St  B^.  601;  Carpenter  r.  Kent,  101 
K.  T.  691.  6  N.  D.  787 ;  ConvUle  T.  Shook,  144 
N.  T.  686,  39  N.  E.  406;  Anltman  Co.  v. 
Graham,  29  lU.  Ai^.  77;  Powell  Plant 
(Miss.)  23  South.  399;  Fink  t.  Smith,  170 
Pa.  124.  32  AtL  666,  60  Am.  St  Rep.  750. 

The  complaint  sets  out  the  contract  of  set- 
tlement and  the  plaintiff  prays  to  be  let  In 
to  prove  the  error  In  the  settlement  and  that 
it  be  corrected.  This  shows  sufficiently  that 
the  plaintiff  desires  that  tbe  contract  of  set- 
tlement of  June  4th  be  set  aside  and  a  nev 
settlement  be  made,  based  upon  the  true 
tects,  and  undoubtedly,  if  the  allegations  of 
the  complaint  are  true,  the  plaintiff  is  en- 
titled to  sudi  relief,  and  the  court  erred  in 
sustaining  the  demurrer.  The  Judgment  is 
therefore  reversed,  and  the  cause  remanded 
for  further  proceedings  in  accordance  wtth 
the  vlevrs  her^  expressed. 

Berersed  and  remanded. 

WHITS  and  BAHdiT,  J3.,  ooncoi; 


PBOPLB,  for  the  Use  of  LAMAB  PUa  GO, 

V.  HOAO  et  aL 
(Supreme  Court  of  Colorado.   April  7,  1913.) 
Counties  (|  101*)  — Coubtt  Cucbk  — Feb* 

FORlf&nCE  or  DUTT— LUBIXJTT  TO  INDI- 
VID UAU. 

Under  the  rule  tiiat  nonperformance  of 
an  officer's  dn^  to  the  pnblic  must  be  redress- 
ed In  a  public  prosecution,  if  at  all,  the  pnb- 
Usher  of  a  dai&  newspaper  cannot  sue  on  a 
county  clerk's  bond  for  any  failnre  <tf  sneh 
clerk  to  make  a  publication  in  the  newspaper 
required  by  law;  such  requirement  bung  for 
the  benefit  of  the  public  only. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Gent  Dig.  U  152-169;  Dec  Dig.  1  lOL*] 

DiTor  to  District  Coar^  Prowers  County; 
Henry  Hunter,  Judfe, 

Actioo  by  the  People  of  the  State  of  Colo- 
rado, for  Um  nae  of  the  Lamar  Publishing 
Company,  against  Ohariea  F.  Hoag  and  an- 
other. Judgmmt  tot  detndanta,  and  lOaln- 
tlfl  brings  error.  Affirmed. 

C.  0.  Ooodale,  of  Lamar,  for  plaintiff  in 
error.  Merrill  ft  M'Carty,  of  Lamar,  for  de- 
fendants in  error. 

MUSSEB,  C.  J.  The  plaintiff  in  error  filed 
a  complaint  In  the  court  below,  alleging 
substantially  that  Hoag  was  the  county  clerk 
of  Prowers  county,  and  the  National  Surety 
Company  was  surety  on  his  official  bond; 
that  the  publishing  company  was  the  owner 
and  publisher  of  the  only  dally  newspaper 
in  that  county ;  that  It  was  entitled  to  have 
published,  and  that  it  was  the  duty  of  the 
county  clerk  to  publish  therein,  for  at  least 
six  successive  days  prior  to  tbe  election  day 
in  November,  1910,  the  Ust  of  all  tbe  nomi- 
nations to  office  to  be  voted  for  at  that  elec- 
tion, as  provided  in  section  2169,  Rev.  Stat; 
that  the  publishing  company  demanded  of 
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tbe  coonty  derk  that  be  pnbllsli  tbla  list' In 
tbe  nld  dally  newspaper  for  six  succeealTe 
days  prior  to  tbe  electUm,  wblcb  tbe  county 
clerk,  in  breach  of  bis  duties  In  that  behalf, 
failed  and  refused  to  do,  whoet^  tbe  pub- 
liahlng  company  was  damaged. 

To  this  complaint  a  dwtroner  was  filed,  on 
the  ground  tbat  tbe  complaint  did  not  state 
facts  Boffldent  to  CMistitute  a  cause  of  ac- 
tion. This  dennmer  was  sustained  by  the 
court,  and  the  plalntifF  refused  to  further 
plead;  whereupon  the  complaint  waa  dis- 
missed and  Judgment  rmdered  agalnrt  the 
plaintiff  for  costs. 

It  is  fta  contention  of  tbe  plaintiff  in 
error  that  it  was  tbe  duty  of  tho  county 
eletk  to  publish  the  list  of  mmdnattons  In 
tbe  dally  newspaper,  and  If  the  dwk  would 
have  praftomed  bis  duty  In  that  behalf  tbe 
paper  would  tare  received  fnmi  tbe  county, 
in  paymcmt  for  such  pablicatitm.  the  sum  of 
$972.  and  that  because  the  plaintiff  refused 
to  publish  it  the  publishing  company  was 
damaged  In  tbat  anm.  Tbe  defendants  in 
wror  deny  tbat  the  statnte  imperatlTely  re- 
quired the  clerk  to  pnbllab  tbe  list  In  a  daily 
newspaper.  We  will  not  determine  this,  but 
will  assume  tbat  fbe  statute  required  tbat  tbe 
derk  should  pntdish  the  Ust  in  a  dally  news- 
paper.  If  there  was  ooe  published  In  his 
county.  The  plaintiff  In  raror  contends  that, 
while  the  duty  of  the  county  clerk  to  pub- 
lish the  list  of  nomlnatioDs  in  tbe  dally 
newspaper  was  a  public  duty,  yet  In  this 
public  duty  was  Inrolred  also  a  duty  to  the 
publislilng  company,  and  that  tbe  latter  has 
suffered  a  Bpedal  and  peculiar  Injury  by 
reason  of  the  nonperformance  of  the  duty 
by  the  county  clerk  on  the  principle  announc- 
ed In  Gool^  on  Torts  (Sd  Bd.)  p.  76T,  and 
23  Am.  &  Eng.  Ency.  of  Imlw,  p.  879.  Gage 
T.  Springer,  2U  la  200,  71  N.  E.  860.  103 
Am.  St  Rep.  191.  is  dted  to  show  the  ap- 
plicability of  that  prindple  to  this  case. 
There,  bowcTer,  the  individual  had  paid  a 
special  assessment  for  a  public  Improvement 
of  a  certain  quality,  and  the  public  offldal 
bad  corruptly  permitted  the  substitution  of 
an  Inferior  and  cheapo  quality.  The  pub- 
llahlng  company,  in  this  instance,  did  not 
part  with  any  special  consideration  to  ob- 
tain the  publication ;  nor  ie  tlie  clerk  charg- 
ed with  any  corruption  In  falling  to  publish. 
Nor  is  the  case  of  Wright  v.  Shanahan,  149 
N.  Y.  495,  44  N.  B.  74,  of  assistance.  There 
it  waa  the  duty  of  the  official  to  remove 
fluahboards  from  the  crest  of  a  dam,  so  as  to 
permit  tbe  waters  of  a  lake  to  flow  over  It 
nntll  the  spring  freshets  had  passed.  Aa  we 
understand  that  case,  the  duty  Imposed,  and 
which  had  not  been  performed,  was  mainly 
for  the  purpose  of  preventing  the  impounded 
water  from  overflowing  private  lands.  Of 
course,  under  such  drcumstances,  the  injury 
was  pecuUarly  of  a  private  nature  Rayns- 
ford  V.  Phelps,  43  Mich.  842,  5  N.  W.  403.  38 
Am.  Rep.  189.  la  anotbw  case  dted  by  plaln- 


tiff  in  error.  There  a  statute  provided  tbat 
it  was  the  duty  of  a  tax  collector  to  make 
collection  from  personal  property  upon  the 
land,  before  resort  should  be  had  to  the  land 
itself.  Instead  of  performing  that  duty,  the 
collector  falsely  made  a  return  of  no  goods, 
which  made  the  land  liable,  and  It  was  sold. 
There  the  duty  to  take  the  personal  prop- 
erty was  more  for  the  Individual  than  for 
the  public.  The  only  Interest  the  public  had 
was  that  the  tax  should  be  collected,  and  It 
made  no  special  difference  to  it  whether  It 
was  collected  out  of  the  personal  property 
or  the  land. 

The  statute  requiring  the  derk  to  publish 
the  list  of  nominations  was  dearly  intended 
for  the  btfiefit  of  the  public,  and  not  for  the 
benefit  of  newspapers.  The  benefit  to  the 
latter  was  only  inddental.  Certainly  the 
law  was  not  passed  with  the  idea  of  bene* 
fltlng  publishers.  So  that  the  duty  Imposed 
was  purely  a  public  one.  Whm  the  duty  Im- 
posed upon  an  officer  is  one  to  the  public 
only,  its  nonperformance  must  be  a  public 
and  not  an  individual  injury,  and  must  be 
redressed  in  a  public  prosecution  of  some 
kind,  if  at  aa  2  Oooley  on  Torts  <3d  Ed.) 
7S6.  Numerous  instances  are  given  by  the 
author.  For  Instance,  the  duty  of  a  police- 
man is  to  watch  the  premises  of  individuals 
and  protect  them  against  burglary  and  arson. 
If  he  goes  to  sleep  in  front  of  a  house  and 
a  bu^^r  enters  it  or  It  bums  down,  which 
would  have  be«i  prevented  bad  the  police- 
man been  awake,  the  owner  cannot  recover 
from  the  policeman ;  for  the  latter  owed  the 
former  no  legal  du^.  His  duty  was  to  the 
public;  Tbe  author  says  further  on:  "An 
individual  can  never  be  suffered  to  sue  for 
any  injury  wblcb  technically  is  one  to  tbe 
public  only;  he  must  show  a  wnmg  which 
he  q>eclany  suffers,  and  damage  alone  doea 
not  constitute  wrong." 

In  Millw  V.  Ouray  R  L.  &  P.  Go..  18  Colo. 
App.  181,  70  Pac.  447,  tbe  minor  son  of  tbe 
plaintiff,  while  confined  In  u  Jail,  charged 
with  a  criminal  offense  was  suffocated  by 
a  flre  whldi  took  place  in  the  JaU.  The  fire 
was  charged  to  have  been  caused  by  defective 
dectrlc  wiring  of  tbe  building.  Tbe  coun^ 
commlssionerB  were  made  defendants  wltb 
the  dectrlc  light  company.  The  plaintiff 
sought  to  bold  the  commissioners  liable,  be- 
cause the  statute  required  them  to  make  per- 
sonal examination  of  the  Jail,  of  Its  suffi- 
dency  and  management,  and  to  correct  all 
Irregularities  and  Improprieties  found  there- 
in, which  It  was  charged  they  &lled  to  do. 
It  was  hdd  that  the  duty  Imposed  by  the 
statute  was  a  public  one,  and  its  breach  was 
held  not  to  constitute  a  private  wrong  for 
which  the  Injured  party  could  recover  in  an 
individual  action.  Colo.  P.  Co.  v.  Murphy, 
78  Fed.  28,  23  a  O.  A  631.  37  U  B.  A  630, 
was  a  case  in  whidi  ^urpby,  in  his  com- 
plaint, alleged  that  he  was  the  lowest  re- 
liable and  responsible  bidder  on  a  paving 
contract  in  tba  cUgr  of  Oeaiva,  aotwlthstand- 
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Ing  which  the  board  of  public  works  award- 
ed the  contract  to  the  paving  company,  In 
violation  of  a  provision  of  the  city  charter 
that  the  contract  should  be  awarded  to  the 
lowest  reliable  and  responsible  bidder.  The 
coart  held  that  It  was  obvious  that  the  pro- 
Tifdon  of  the  charter  was  not  enacted  for  the 
benefit  of  bidders,  and  that  Murphy  had  no 
right  of  action.  The  court  quoted  from 
Strong  V.  Campbell,  11  Barb.  (N.  T.)  136-188, 
wherein  It  was  said:  "Wherever  an  action  Is 
brought  for  a  breach  of  duty  Imposed  by 
statute,  the  party  bringing  It  must  show  that 
he  had  an  Interest  In  the  performance  of  the 
duty,  and  that  the  duty  was  imposed  for  bis 
benefit  But  where  the  duty  was  created  or 
imposed  for  the  benefit  of  another,  and  the 
advantage  to  be  derived  to  the  party  prose- 
coUng,  by  its  performance.  Is  merely  ind* 
dental  and  no  part  of  the  design  of  the  stat* 
nte,  no  such  right  is  created  as  forms  the 
subject  of  an  action." 

In  Talbot  P.  Go.  v.  Detroit,  109  Mich.  667, 
67  N.  W.  979,  63  Am.  St  Bep.  604,  the  sub- 
stance of  the  opinion  Is  stated  In '  the  syl- 
labus thus:  "Though  a  <Atj  charter  requires 
contracts  to  be  let  to  the  lowest  bidder,  the 
lowest  bidder  under  a  contract  proposed  to 
be  let  by  It,  whose  bid  has  been  rejected,  has 
no  right  of  action  at  law  against  the  dty 
to  recover  the  profits  which  might  have  been 
made  had  his  bid  been  accepted."  It  was 
80  held  because  the  charter  provision  was 
not  passed  for  the  benefit  of  the  bidder,  bat 
as  a  protection  to  the  public. 

So  in  the  present  case  the  statute  was  not 
passed  In  order  that  newspapers  might  make 
money  by  the  publication  of  the  llat  of  nomi- 
nations, but  in  order  that  the  voters  should 
be  advised  ot  the  candidates  whose  names 
would  appear  upon  the  ticket  at  the  election. 
The  ruling  of  the  district  court,  therefore, 
In  sustaining  the  demurrer  to  the  complaint 
was  right,  and  the  judgment  is  aflSmied. 

Judgm^t  affirmed. 

OABRIGUBS  and  SCOTT,  JJ.,  concur. 


DENYBB.  B.  &  W.  B.  CO.  v.  McDOMOTJOH. 
(Supreme  Court  of  Colorado.   April  7,  1918.) 

BAILBOADB    (I   446*)— INJUBIES   TO  StOCK— 

JUBT  Question— Nequobnce. 

In  an  actioa  against  a  railroad  company 
for  the  negligent  killing  of  two  colts,  evidence 
luld  to  make  it  a  jury  queetion  whether  the 
animals  were  killed  by  defendant's  negligence. 

[Ed.  Note. — For  other  cases,  see  Bailroads, 
Gent  Dig.  SS  1627-1641;  Dec.  Dig.  1  446.*] 

Garrigues,  J.,  dlsseatov. 

En  Banc.  Error  to  Bonlder  County  Oourt; 
B.  J.  Ingram,  Judge. 

Action  by  John  UcDodou^  against  the 
Denver,  Boulder  ft  Western  Ballroad  Com- 
pany. Judgment  for  plaintiff,  and  dtfendant 
brings  error.  Affirmed. 


B.  B.  Wfaitted.  B^  H.  Wlddicombe,  and  J. 
M.  Gates,  all  of  Denver,  for  plalntifl  In  errw. 
O.  A.  Johnson,  of  Boulder,  for  defoidant  in 
error. 

SCOTT,  J.  This  la  an  action  to  review  a 
Judgment  of  the  county  court  of  Boulder 
coun^,  wherein  the  defendant  in  error  re- 
covered the  sum  of  $200  for  the  loss  of  two 
colts  by  reason  of  the  alleged  negligence 
of  the  plaintiff  in.  error.  The  cause  was 
first  tried  before  a  Justice  of  the  peac^ 
and  afterward,  and  upon  appeal,  by  the  coun- 
ty court  There  are  no  pleadings  in  the  case, 
and,  in  so  far  as  the  abstract  disdoses,  no 
Instructions,  and  none  are  discussed  in  the 
brief,  although  counsel  assigns  as  error  that 
the  verdict  is  contrary  to  the  instructions. 

It  appears  that  plalntUTs  colts  were  trav- 
eling In  an  easterly  direction,  and  on  the 
tracks  of  defendant,  near  the  village  of 
Sunset,  in  Boulder  county.  Both  colts  were 
on  a  trestle  or  bridge,  upon  which  tin  tracks 
were  laid.  One  of  the  animals  was  at  the 
time  apparently  entangled,  by  its  1^  havlttg 
dropped  through  spaces  between  the  ties  cm 
the  trestle.  It  is  not  clear  whether  the  other 
one  jumped  or  was  struck  by  the  engine  ot 
defendant's  train,  but  It  was  found  on  the 
ground  below  tbe  trestle,  the  tracks  np<m 
which  were  from  10  to  12  feet  above  the 
surface.  Its  bac^  was  broken,  and  there 
were  other  injuries,  so  that  tt  became  neces- 
sary to  kill  it  The  animal  on  the  trestle 
was  cmshed,  and  it  would  iseem  instantly 
killed.  Hie  bridge  or  trestid  was  64  feet 
long  and  straight,  bnt  located  in  what  Is 
termed  a  left-hand  curves  looUnf  toward  the 
west  The  creek  bank  on  the  right  side  of 
the  tra^  looking  westward,  would  aivew 
from  the  testimony  to  be  anywhwe  trtm  10 
to  80  feet  high. 

The  record  is  very  bai^  u  to  Just  wbm 
on  the  trestle  tlw  animals  were  when  Oe  ac- 
cident occurred.  The  train  was  moving  vjh 
grade  and  westward.  THe  oiglneer  was  tbt 
only  ^ewltness  to  the  acddoit  and  teBtUtes 
in  substance:  Tbat  the  first  intimation  be 
had  that  there  was  anything  ahead  of  him 
on  brlctee  No.  SI  was  after  the  engine  had 
rounded  the  cnrre  and  straightened  up  so 
he  coQld  see  ahead,  at  which  time  his  engine 
was  on  the  east  aid  oC  the  bridge.  TbMt  lie 
saw  some  object,  bnt  could  not  tell  whetlw 
It  was  a  doi^  man,  or  what  It  was,  Wtien- 
upon  be  srt  the  emergency  broike,  Tho  tioln 
was  moving  at  a  speed  of  betwem  16  and  18 
miles  per  hour.  It  took,  him  probably  two  or 
three  seconds  to  pat  the  emergency  teake  in 
operation.  He  did  not  reverse  the  oiglne, 
because  he  did  not  have  time.  He  was  look- 
ing straight  ahead,  but  was  nnable  to  see  the 
bridge  until  the  pilot  was  on  the  east  snd 
of  the  bridge,  on  account  of  the  sand  box 
and  smokestack,  which  are  in  fbe  way.  That 
yon  have  to  vrait  until  the  engine  straightens 
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anmnd,  and  ttiat  yaa  cannot  aea  all  of  the 
bridge  at  any  time  when  going  wes^  tm  the 
reason  that  the  engine  la  In  Qie  the 
line  of  vision  being  obatmcted  hf  the  head 
(tf  the  boiler  and  steam  dome,  l^thecanndt 
Bee-  over  the  top  of  the  boiler.  That  he  can 
<m]7  see  straight  out  In  fftoit  The  fireman 
testlfles  that  he  wo  shoTaUng  coal  at  the 
time,  and  had  bem  so  aigaged  for  about 
two  mlnntes. 

On  the  part  of  the  plaintiff,  aeroal  wit 
nesses,  testUylng  from  measuremeDta,  say 
that  there  la  a-  dear  vision  from  a  point  east 
and  on  the  onter  rail  for  a  ^stance  of  170 
feet  ftom  where  the  animal,  or  anlmala,  were 
said  to  have  been  atmek  by  the  en^e.  This 
distance,  It  will  be  observed,  would  be  mudi 
greater  on  the  fireman's  side  of  the  mglne. 
The  engineer  says  that  the  train  was 
st<a)ped  within  from  M  to  60  feet  after  ap- 
plying the  emergency  brakes. 

The  oontratlon  of  appellant  la  that  th«re 
was  no  proof  ot  negligence^  and  that  the 
court  erred  In  refndng  to  direct  a  verdict 
for  the  defendaDt  It  will  be  seen  that  the 
testimony  Is  confllding,  in  that  the  engineer 
testifies  that  he  did  not  and  conld  not  see  the 
animals  in  time  to  prevesit  the  accident, 
while  the  testimony  on  the  part  of  plalntifl 
tends  to  show  that  by  the  exerdse  of  care 
and  dlllgenOB  he  conld  have  aeai  the  animal 
In  time  to  have  prevented  the  collision. 

Thla  latter  contuitlon  would  appear  quite 
well  establlabed,  If  the  flieman  la  to  be  con- 
tidered  aa  the  company's  represoitatlve  In 
this  respect  The  case  of  B.  O.  W.  R.  Co. 
V.  Boyd,  44  GoUk  122,  06  Pac.  781.  presents 
a  similar  case  of  conflicting  testimony,  and  It 
was  there  held  to  be  a  qnestkm  for  the  Jury. 

Upon  the  authority  of  that  case,  the  Judg- 
ment is  affirmed. 

OABBIOTTBS,  J.,  dissenting 


CURTIS  V.  NUNNS. 
(Sopreme  Coart  of  Colorado.  April  7»  191&) 

1.  Mechaitics'  Lnna  (|  332*)— FBoannzHOi 
— LiurrATiONS. 

Th«  owner's  acceptanca  of  the  bonding 
from  the  principal  contractor  would  not  start 
llmltadons  runmng  against  one  furnisbing  ma- 
terials to  sucb  contractor,  where  substantial 
materials  were  put  Into  the  building  after  such 
acceptance. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Liens,  Gent.  Dig.  ||  100.  102-207;  Dee.  Dig.  i 
182.*] 

2.  VXCBAVICB'  LIKNS  (I  156*)  —  NOTICT  01 
liiEN— NccxsfiiTT  or  SEBVICB, 

Under  Rev.  St  1906,  S  4026.  providing 
that  if  tbe  contract  tor  erecting  a  bmlding  be 
not  filed  as  provided  therein  labor  furnished  by 
nutteriolmen,  subcontractors,  etc,  before  the 
contract  is  filed  shall  be  deemed  fomlsbed  at 
the  persmial  Instance  of  the  owner,  so  aa  to 
give  snch  materialmen  a  lien  for  the  value 
uiereof,  if  the  contract  is  not  filed  for  record, 
a  subcontractor  performing  labor  Is  placed  in 


the  portion  of  the  prlndpal  contractor  aa  to 
his  lien  right  so  that  a  copy  of  the  notice  of  lien 
need  not  be  served  on  the  owner  by  sucb  sub- 
contractor, as  is  required  by  section  4033  to 
give  a  lien  to  subcontractors. 

[Ed.  Note.— For  otiier  cases,  see  Mechanics* 
UmtH  Cent.  Dig;  |  187;  Dec.  Dig.  1 156.*] 

Error  to  District  coort,  Oarfleld  Ootmty; 
John  T.  Shumate  Judge. 

Action  by  J.  H.  Nunns  against  Leonard  E. 
Curtis,  Sr.  Judgment  for  plalntUf,  and  de- 
fendant brings  error.  Affirmed. 

James  B.  Ifoor^  of  Colorado  SprlngB)  tor 
plaintiff  In  wror.  Darrow  A  Row^  ot  Qlen- 
wood  SprlngSt  for  dtfiendant  In  error. 

800TT  J.  Thla  action  was  to  eatabllsb 
and  fordose  a  mechanic's  lien.  The  plalntifl 
dalmed  a  lien  in  tlu  sum  of  1413.70  for  work 
and  labor  preformed  hi  the  ctmstnictlon  of 
defendant'a  dwelling.  Thla  Included  the  as- 
signed dalm  of  f34Jf0  of  another  laborer 
upon  the  same  building,  but  tbe  aame  state 
of  facts  exists  as  to  both.  The  court  sustain- 
ed the  claim  of  lieu  and  ordered  foreclosure. 

The  errors  alleged  are:  "(a)  PlalntlfTs  ac- 
tion was  not  commenced  within  six  months 
after  tbe  completion  of  the  building,  (b) 
PlaintUTs  Hen  claim  statement  was  not  filed 
in  the  office  of  the  county  clerk  and  recorder 
of  Oarfleld  connty  within  one  month  next 
after  the  completion  of  the  building,  (c) 
Tbe  owner  of  the  property  was  not  served 
with  a  copy  of  the  Hen  claim  statement  at 
or  before  the  time  same  was  filed  In  the 
office  of  the  county  clerk  and  recorder." 

Much  of  this  contention  hinges  on  the  date 
of  the  comp1etI(m  of  the  building.  This 
auestlon  was  determined  by  this  court  as  to 
the  same  building  in  the  case  of  Curtis  v. 
McCarthy,  53  Colo.  284, 125  Pac.  100.  Under 
the  state  of  facta  In  that  case  presented, 
and  not  materially  dlfferrat  in  this  case,  It 
was  there  held  that  the  building  was  com- 
pleted on  the  ISth  day  of  October,  1910.  The 
trial  court  so  found  In  this  case,  and  for  the 
reasons  glr^  in  Curtis  v.  McCarthy,  supra, 
the  finding  will  not  be  disturbed.  This  suit 
was  filed  on  the  7th  day  of  April,  1011,  and 
therefore  within  six  months  from  the  com- 
pletion of  the  balldlng,  October  16,  1010.  as 
required  by  the  statute.  Section  4034,  Bev. 
Stat  1008. 

But  Curtis  testifies  that  he  accepted  the 
building  on  S^)tember  7,  1010,  from  Luken- 
blll,  his  principal  contractor,  and  at  that 
time  specifically  waived  all  objections  to  It, 
and  It  la  argued  that  this  fixes  the  time  of 
completion  as  of  that  date,  regardless  of 
what  may  be  found  to  be  the  fact  as  to  the 
time  of  actual  completion. 

[1]  This  testimony  Is  from  Its  very  nature 
self-serving,  and  Is  strangely  In  contradiction 
of  the  conduct  of  Lnkenblll,  who  refused  to 
pay  platntifT  or  accept  his  work  until  he 
had  performed  the  labor  demanded  of  him 
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by  Lnk^bUl,  and  which  was  performed  by 
plaintiff  on  October  IS,  1910.  Bat,  aa  wiU 
appear  hereafter,  the  plaintiff,  In  so  far  as 
hU  claim  of  lien  Is  concerned,  was  to  that 
extent  a  principal  contractor,  and  as  such 
may  have  filed  his  statement  of  lien  at  any 
time  within  three  months  from  the  com- 
pletion of  the  building.  Bnt  it  has  be«i  held 
by  this  court  that  the  fact  that  the  owner  ac- 
cepted the  building  from  the  principal  con- 
tractor, who  had  completed  his  contract,  did 
not  start  the  statnte  nmnlng  as  against  a 
person  who  bad  furnished  material  to  snch 
contractor,  and  where,  after  such  acceptance, 
there  was  put  Into  the  building  by  others 
material  or  labor  not  trivial  In  character. 
Uchty  r.  Houston  Lumber  Co.,  89  Colo.  53, 
88  Fac.  846. 
It  would  be  a  singular  state  of  the  law  it 
Curtla,  the  owner,  could  by  words  of  accept- 
ance addressed  to  Us  principal  contractor, 
with  no  recorded  contract  to  guide  subcoa- 
tractors,  thus  cibange  the  actual  time  of  com- 
pletion and  in  this  way  defeat  the  honest 
claim  of  a  subcontractor. 

The  last  work  and  .labor  was  vretoaoBA,  on 
tile  9tli  day  of  S^tember,  lOlQ.  The  state- 
ment of  lien  was  illed  on  the  8th  day  of  Oc- 
tober, 1010,  and  after  the  last  labor  for 
which  the  lien  is  (dalmed  was  performed, 
and  within  one  month  after  the  completion 
of  the  bnUdlng.  Section  40S8,  Bev.  Stat 
1908. 

Bat  service  of  a  copy  d  Uie  lioi  statement 
was  not  served  upon  the  owner  or  reputed 
owner  at  or  before  the  time  of  flUng  with  the 
<»unty  dwlE  and  recorder,  as  provided  by 
said  section  4083.  It  Is  contended  that  such 
service  Is  Jurisdictional,  and  hence  in  this 
case  the  claim  of  Mm  may  not  be  sustained. 

The  plaintiff  In  error,  owner  at  the  build- 
ing, mtoBd  Into  a  contract  with  «ne  liuken- 
bill,  as  principal  contractor,  for  the  construc- 
tion of  the  buUdlng.  The  defendant  in  error 
and  Ills  assignor  were  em^yed  by  Luken- 
bin.  It  Is  admitted  that  the  contract  price 
exceeded  the  sum  of  9S0O,  and  that  the  con- 
tract was  not  filed  fbr  record,  as  ^vlded 
by  the  statute  (section  4025,  Rev.  Stat  1908). 
Bnt  this  statnte  also  provided:  "And  in  case 
such  contract  Is  not  filed,  as  above  provided, 
the  labor  done  and  materials  furnished  by 
all  persons  aforesaid  [mechanics,  material' 
men,  contractors,  subcontractors,  builders, 
and  all  persons  of  every  class  [>erformlng 
labor  upon  any  building]  before  said  con- 
tract or  memorandum  is  filed,  shall  be  deem- 
ed to  have  been  done  and  furnished  at  the 
personal  Instance  of  the  owner,  and  they 
shall  have  a  lien  for  the  value  thereof." 

[2]  Therefore,  In  case  of  failure  to  file  the 
contract  for  record  under  this  proviso,  the 
labor  performed  by  a  subcontractor  shall  be 
deemed  to  have  been  done  at  the  personal  in- 
stance of  the  owner;  and  such  claimant  Is 
to  that  extent  placed  In  the  position  of  the 


prlndpal  contractor,  In  so  far  as  it  r^tes 

to  his  claim  of  lien. 

But  no  a^y  of  the  contract  between  Cor* 
tls,  the  owner,  and  Lukenblli,  the  contrac- 
tor, was  filed  with  the  clerk  and  record- 
er, as  provided  In  section  4025,  Bev.  Stat; 
and  therefore^  under  tliat  section,  the  work 
and  labor  performed  by  the  plaintiff  is  deem- 
ed to  have  been  done  at  the  posonal  In- 
stance of  the  owner,  and  he  is  entitled  to  a 
lien  for  the  value  thereof! 

Under  this  state  of  the  law  and  the  facts 
presented  here,  the  plaintiff  stands  in  the 
light  of  an  original  contractor.  In  so  far  as 
it  relates  to  the  matter  of  the  eetabllshmoit 
and  enforcemrat  of  his  lloi.  Thwefore  the 
notice  Is  not  required  to  be  swved  In  such 
cas&  EelloK  v.  Howes,  81  CU.  ITO,  22  Pac; 
600,  «  L.  R.  A.  588. 

The  Judgment  is  affirmed. 

MUSS£Bk  a  J.,  and  OABRIOUSS,  con- 
cur. 


CASTNEB  T.  GBAT. 
(Supreme  Court  of  Colorado.   April  7,  1918.) 

1.  Appeal  aud  Esbok  (|  017*)— BscoaD— 
Disposition  or  Deuubbu. 

Although  the  record  does  not  affirmative- 
ly say  that  the  court  paBsed  upon  a  demurrer 
to  a  replication,  its  recital  that  plaintiff  elect- 
ed to  stand  upon  bis  replication  shows  that 
the  demurrer  thereto  was  sustained. 

.[Ed.  Note.— For  odier  eaSM  see  Appeal  and 
En;or,  Cent  Dig.  H  8706-«7b0;  Dec.  Dig.  i 

2.  Appeal  and  E^bob  (|  1040*)— Haihlbsb 
Ebbob— Disposition  or  Dkici/bbeb. 

Where  defendant  as  a  matter  of  law  was 
entitled  to  Jadement,  plaintiff  on  appeal  can- 
not complain  that  the  coart  ^d  not  dispose 
of  the  demurrer  to  his  replicatiou  before  ren- 
dering Judgment  on  the  pleadings. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4088-4105;  Dec.  Dig.  | 

8.  Appkabanob  (I  20*)— WAXTn  or  Pbocbss. 

The  voluntary  written  appearance  of  the 
wife  in  her  hueband'a  action  for  divorce  Is 
suffident  to  confer  jurisdictioB  over  her  per- 
son, without  the  necessity  ot  warring  her  with 
summons. 

[Ed.  Note.— For  other  cases,  see  Amiear- 
ance.  Cent  Dig.  U  91-102;  Dec  Dig.  8  2a*] 

4.  Attobnxt  AND  Client  (8  129*)— Action 
FOB  NsaLiaENOK— Question  vob  Jubt. 
The  gueation  of  an  attorney's  negligence 
In  failing  to  issue  any  summons  to  defendant 
in  a  divorce  action,  who  with  knoiriedge  of  the 
cause  had  voluntarily  entered  her  written  m>- 
pearance  and  consent  to  a  trial,  was  a  ques- 
tion of  law. 

[Ed.  Note^For  other  cases,  see  Attorofit 
and  Client  Cent  Dig.  ||  284-291;  Dee.  Dig.  | 

Error  to  District  Court,  Montrose  County ; 
Sprlgg  Shackleford,  Judges 

Action  by  Quincey  O.  Oastner  against 
John  Gray.  Judgment  for  defendant  and 
plaintiff  brings  error.  Afllrmed. 
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Dexlu  T.  Saro  and  James  B.  Na«b,  both 
of  GnnnUKni,  tax  j^aluttff  In  oror.  Hngo 
Sellg  and  T.  3.  Blade,  both  ot  Hontrose,  for 
defmdant  In  error. 

GABBianBS,  J.  1.  Plalntur  OaatDer  al- 
leges tiut  he  empl<ved  and  paid  the  defmd- 
ant  Qny  as  an  attorney  at  law,  to  hrlns  a 
dlTorce  action  In  the  eonntjr  conrt  of  Ifont- 
rose  conn^  against  bis  wlfa^  NdUe  Ostnw; 
that  the  deftodant  did  not  use  ordinary  care 
and  dlllgenoe  In  bringing;  eondncttng,  and 
prosecntlDK  the  case  for  plalntlfl  In  this: 
that  he  filed  the  complaint  May  10,  1907, 
but  n^eeted  to  Issue  any  summons,  and, 
without  causing  such  a  writ  to  be  Issned  or 
serred  on  the  defendant.  Induced  the  court 
to  tiT  the  case  the  next  day  and  rend^ 
Judgment  granting  plalntlfl  a  divorce ;  tbat 
his  wife  did  not  aivear  In  flie  actbm,  m  at 
the  trial,  and  Uie  court  acquired  no  Juris- 
diction over  hor  poson,  so  that  on  the  25th 
day  of  June,  1909,  vpoa  her  motion  the-  de- 
cree was  vacated  and  set  aside,  tiiereby  caus- 
ing him  large  additional  expense  in  retrying 
the  case,  to  his  damage,  ete.  Defendant  In 
his  answer  admits  that  the  case  was  tried, 
and  fi  divorce  decree  oitaed  May  11,  1907, 
against  Nellie  Ohstner  without  a  summons 
being  Issued  or  sorved  upon  hw;  but  aUeges 
that  prior  to  the  hearing  die  voluntarily  en- 
toed  her  written  appearance  and  eoisent  to 
a  trial  at  the  convenience  of  the  court,  as 
follows:  "State  of  Oolorado,  Oonnty  of  Mont- 
rose—ss.:  Oonn^  Oonrt  Qulnoey  O.  Okut- 
ner,  Plaintiff  t.  Nellie  Castner,  Defeaidant 
Action  for  Divorce.  Now  comes  defendant 
appearing  in  this  utlon  for  divorce,  and  en- 
ters her  appearance  herein,  and  annonncee 
that  the  ease  may  be  called  for  hearing  in 
its  regular  course  and  at  the  convenience  of 
the  court  [Signed]  Nellie  Ciastner,  Dtflsnd- 
ant"  Plaintiff  in  his  replication  admits  that 
his  wife  entered  hOT  writbm  appearance  In 
the  action  In  the  manner  and  form  as  alleged 
in  the  answer;  bat  doiles  that  it  was  snfll- 
dent  in  law.  fHiere  wwe  other  matters 
pleaded;  hat  this,  wo  think,  states  the 
material  Issue  in  the  case.  The  record  re- 
el tea  that  a  donurrur  was  filed  to  the  reEdlca- 
ti<m,  and  the  cause  coming  on  to  be  heard, 
plaintiff  tiected  to  stand  by  his  replication. 
Whereupm  defendant  moved  fOr  Judgmwt 
on  the  pleadings,  whldi  was  granted,  and  a 
Judgment  tor  costo  entered  against  the  plain- 
tiff, who  brings  the  case  here  on  error. 

[1,  t}  2.  The  record  does  not  afllrmativAly 
say  that  the  court  passed  on  the  demurrer, 
and  it  iA  urged  that  it  was  reversible  otot 
to  entertoln  defOndant^s  motion  4or  a  Judg- 
ment on  the  pleadli^  without  disposing  of 
the  d«nurrer.  Kalnttff  cannot  complain 
here  becanse  (he  eonrt  did  not  dispose  of 
the  dannrrer  before  rendnii^  Judgment  on 
the  pleadings.  If,  as  a  matter  of  law,  de- 
fendant was  enttUed  to  such  a  judgment; 
It  could  make  no  differoioe  to  plaintiff  what 


became  of  that  d«nurrer. ,  Aside  from  this, 
the  fact  that  the  record  redtes  that  plain- 
tiff elected  to  stand  upon  his  replication 
shows  that  the  demurrer  was  sustained. 

[S]  8.  Mrs.  (^Btner,  knowing  that  bsx  hus- 
band had  filed  an  action  for  divorce  volun- 
tarlly  entered  her  written,  appearance  In  the 
case,  which.  Irrespective  of  what  may  be 
said  regarding  the  regularity  of  the  subse- 
quent proceedings,  was  sufkdoit  to  'confer 
Jurisdiction  over  her  person,  and  there  was 
no  necessity  of  serving  her  with  summons. 

[41  This  issue  being  a  mattra-  of  law,  there 
was  nothing  to  submit  to  the  Jury.  The  ac- 
tion of  the  cowt  In  entering  a  Judgment  for 
defendant  <m  the  pleadings  was  ivoper,  and 
the  Judgment  wHI  be  affirmed. 

Affirmed. 

MUSSBBt  a  J.,  and  SOOfTT,  J^  concur.  ■ 


HORN  V.  CLARK  HARDWARE  CO.  et  al. 
(Supreme  Court  of  Gblorado.    April  7,  1013.) 

1.  Mechanics*  Liens  (S  20*)  —  PBOPxarT 
Lien ABLB—LsASBH OLD  Interest. 

Under  Rev.  St  1908,  S  4027,  providing  that 
liens  provided  for  by  the  act  shall  extend  to 
any  asadsnable,  transferable,  or  conveyable  in- 
terest of  the  owner  in  land  npon  which  the 
building  is  erected,  a  mechanlc'B  lien  may  at- 
tach to  a  leasehold  interest 

[Dd.  Note.— For  other  casea,  see  Mechanics* 
Uens,  Cent  Dig.  {  21;  Dec  Dig.  |  20.*] 

2.  FlXTUBES  (!  27*)  —  AeBEEHSira  Betwiben 
LiANDLOBD  AND  TBH^IIT— LUIIB  BT  THIBD 
PiBSOH. 

No  agreement  between  lessor  and  lessee  as 
to  the  removal  of  machinery  after  the  lease  ex- 
pired would  affect  the  character  of  such  machin- 
ery as  a  fixture  or  otherwise  with  reference  to 
the  rights  of  third  perstHis  daiming  a  lien  there- 
on as  realty. 

[Bd.  Note.— -For  other  cases,  see  Fixtures, 
Cent  Dig.  H  S,  22,  2S,  44,  4S,  M;  Dee.  Dig. 
I  27.*] 

3.  FmuBis  (S  4*)— Maohihbbt. 

In  determining  wliether  machinery  placed 
in  a  plant  by  a  lessee  became  a  fixture,  the 
question  Is  whether  the  machinery  was  attached 
to  the  ballding  or  ground  with  an  intention  that 
It  should  become  a  part  of  the  plant  as  a  whole. 
In  which  case  it  became  a  part  of  the  leasehold 
interest,  if  essential  to  the  snccesBtnl  operation 
of  the  plant. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent  Dig.  H  S,  «;  De&  IMg/l  4.*] 

4.  MBCHANXOS*  liDNB  (|  82*)— FlXTn]as— MA- 
CHINIST. 

An  engine  and  boiler  was  attached  to  the 
ground  In  a  mill  building,  and  the  motive  power 

Knerated  therefrom  was  communicated  to  shaft- 
g  attached  to  the  building,  which  operated 
other  machinery,  and  all  the  appliances  were 
reasonably  necessary  to  operate  the  plant  Held, 
that  the  engine  and  boiler  were  fixtures  of  the 
leasehold  estate,  end  subject  to  a  mechanic's  lien 
on  the  leaaehold. 

[Ed.  Note.— For  other  cases,  see  Medianici^ 
Liens,  Cent  Dig.  1.87;  Dec.  Dig.  i  32.*] 

5.  Mechanic^  Lhhs  (|  167*)  —  Fbopkbit 
Lienablb. 

Tha  fact  that  certain  articles  famished  in 
the  construction  of  a  plant  were  uot  lieuable 
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woald  not  defe&t  tfa*  entire  liens  of  mechanic's 
lien  claimants,  bat  the;  would  be  entitled  to 
liens  for  the  valae  of  snch  articles  furnished  as 
were  lienable. 

(Od.  Note.— For  other  cases,  see  Mechanics' 
Uen^  Oant  Dig.  11  2tt8-274;  Dea  Dig.  1 
187.«] 

0.  APPBAI.  AHD  DBBOB  (I  719*)— PBK8KNTATION 

Below— NioiBaiTT. 

Where  error  was  not  assigned  to  the  effect 
Uiat  mechanics'  liens  were  allowed  fbr  the  nlue 
of  items  not  lienable,  the  questioii  cannot  be 

considered  on  appeaL 

[EA.  Note.~FoT  other  cases,  see  Appeal  and 
Error,  Ont  Dig.  §|  2808-2982,  »490;  Dec.  Dig. 
f  71».«] 

7.  MBCHANICB'  LIBNB  Q  203*)— PBOCSSDINOa 

— Pabtzbb. 

Rev.  St  1808,  I  40BS.  providing  that  the 
owner  of  the  property  to  woich  a  mechanic's 
lien  shall  have  attached  sod  all  other  parties 
claiming  an;  interest  therein  shall  be  made  par- 
ties to  the  proceeding,  would  not  require  the 
lessor  owner  to  be  made  a  part;  to  suit  to  es- 
tablish and  foreclose  a  mechanic's  lien  against 
the  lessee. 

[fid.  Note.— For  other  cases,  see  Mechanic^ 
eniL  GenL  Dig.  H  471-tia;   Dee.  Dig.  f 
203.*] 

BIrror  to  District  Oonrt,  Gllidii  Gonnty; 
Chas.  HcCall.  Judg& 

Action  by'  the  Clark  Hardware  Company 
and.  others  against  Henry  £.  Horn.  Judg- 
ment  for  plalntUEs,  and  defoidant  brings 
eror.  Affirmed. 

QiUette  &  Clark,  of  Denver,  for  plaintiff  in 
error.  James  M.  Seright  and  Wm.  O.  Fuller^ 
toi^  both  of  Omtm  City,  tor  dtiCendanta  ta 
error. 

OABBBBT,  J.  The  Pewabic  Consolidated 
nines  Company  owned  a  stone  structure 
known  as  the  ''old  ft'^gbt  depot"  located  on 
mill  site  No.  39,  adjoining  Blackhawk.  In  OU- 
pln  county.  It  was  without  a  floor,  celling, 
roof,  partitions,  doors,  or  windows.  This 
building  and  the  ground  upon  which  it  was 
located  was  leased  to  tbe  plaintiff  in  error 
for  the  polod  of  10  years.  By  this  lease  Mr. 
Horn  was  granted  (quoting  from  tbe  lease) 
"th«  privilege  of  fitting  up  the  said  old 
freight  depot  with'  any  and  all  machinery 
ueoeosary  for  the  concentration  of  tailings 
from  North  Clear  creek,  and  for  working 
any  and  all  ores  by  the  methods  usually 
adopted  by  plants  for  the  reduction  of  the 
precious  metals;  and  farther  granting  unto 
the  said  party  of  the  second  part  tbe  prlTllege 
of  dlT^ng  and  nsU^  all  the  water  from 
North  Clear  creek  necessary  to  operate  said 
machinery;  and  further  granting  unto  the 
said  party  of  tbe  second  part  the  right,  upon 
the  snrroider,  termination,  or  forfeiture  of 
this  lease,  to  remore  all  machinery,  furni- 
ture, and  fixtures  placed  upon  said  premises 
by  the  said  party  of  tbe  second  part"  This 
lease,  with  the  consent  of  the  leaaor,  was  as- 
signed to  the  Denver  Mining  &  Beductlon 
Company,  which  we  shall  refer  to  in  tbe 
course  of  the  opinion  as  the  lessee.  The  lat- 
ter fitted  up  the  structure  so  as  to  afford 


proper  shelter  and  housing  for  the  machinery 
of  a  mud  mill  by  putting  on  a  root  and  equip- 
Viag  it  with  doara  and  windowa  The  compa- 
ny then  Installed  In  the  building  tbe  necessary 
tables  and  other  machli^y  and  eanlpmeit 
tor  a  mud  mllL  After  the  mill  had  been  in 
operation  for  a  tlme^  the  mine  upon  which  it 
depended  for  tailloga  shut  down,  and  Uie 
mUl  was  Idle  for  sewal  months.  A  little 
later  the  company  decided  to  convert  it  Into 
a  custom  mill  by  iSm  addition  of  such  other 
madilnwy  aa  might  be  necessary.  Of  the 
new  machinery  reqntred  to  make  this  change 
a  portion  waa  supiAled  by  the  Dmver  Mining 
&  Reduction  Company,  puKdiased  In  Dwver, 
and  a  portion  by  tiie  defudants  In  error, 
Strode  ft  Bona.  The  machinery  was  placed 
in  posltlmt  by  the  latt^ ;  the  Beductlon  Com- 
pany furnishing  a  part  ot  the  labor.  The 
engine  with  which  the  mud  mill  bad  been 
equipped  was  taken  out;  and  a  new  one  for^ 
ntsbed  by  the  company  ^aced  In  the  bulld- 
Ing  on  a  concrete  foundation  sunk  fai  the 
ground.  A  new  bolla  famished  by  Stroehle 
ft  Sons  was  placed  in  the  building,  srt  in  Ua 
own  four  walls  ct  briCk,  opoi  In  front  In 
addition  to  the  bc^er,  Stroeble  ft  finu  fur- 
nished other  material  and  eqnUmient  In  the 
way  of  lumber,  sereeni*  Jigs,  shafting,  belt- 
ing, and  other  flttbigB  used  in  constructing 
the  mllL  The  oompany  also  owned  or  fur- 
nished as  part  equipmoit  of  tbe  mlU  a  nnm- 
ber  of  aivUances  used  In  operating  it,  and 
also  a  numbw  of  apiAlances  necessary  to  use 
In  connection  with  oxtvatlng  the  machintty, 
and  a  lot  of  lubricating  oU,  also  used  for  this 
purpose.  The  only  portion  of  the  machinery 
that  came  In  contact  with  the  building  was 
the  shafting.  It  was  laid  upon  stringers,  or 
girders,  and  extended  across  the  building. 
The  shafting  ran  in  boxes,  or  Journals,  bolt- 
ed to  the  strlngws.  The  power  generated  in 
the  building  was  communicated  to  this  shaft- 
ing, which  In  turn,  by  beUs  and  pulleys  oper- 
ated tbe  nuu^tnery.  There  Is  testimony  to 
the  effect  that  all  the  madUnery  could  be  re- 
moved without  materially  Injuring  the  buUd- 
Ii^ 

In  fitting  up  the  mlU  the  company  purchas- 
ed material  from  the  defendant  in  error  the 
Clark  Hardware  Company,  consisting  of 
tools,  brasses,  nails,  and  other  materials 
which  were  used  in  the  oonstmctlon  and  op- 
eration of  the  mlU.  In  July,  lAll,  the  plaln- 
tifC  in  error  recovered  a  personal  Judgment 
against  the  Denver  Mining  ft  Reduction  Com- 
pel^. A  few  dajv  later  the  sheriff  of  Oil- 
pin  county,  under  an  execution  issued  on 
this  JudginMit,  levied  np<m  and  took  Into  his 
powesslon,  as  the  personal  property  of  the 
Judgment  d^itor,  the  tables,  engines,  and 
other  equipmoit  of  the  mill,  which  was  a 
part  and  luuvel  of  it,  as  Installed  In  the 
bulldmg,  and  also  some  tools  and  supplied, 
and  advertised  the  same  for  sale  as  personal 
property.  Prior  to  the  date  fixed  for  tbe  sale 
of  this  property  nnder  execution,  the  de- 
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ftndanta  In  wror.  Joining  as  plaintiffs, 
.brought  gait  against  the  DenTer  Mining  & 
Redactlou  Company,  the  plaintiff  In  error, 
and  the  sheriff  of  GUpln  county,  the  purpose 
of  which  was  to  foreclose  a  mechanic's  lien 
upon  the  mill,  indndlng  the  structure  and 
the  machinery  and  equipment  therein,  which 
embraces  the  property  levied  upon  by  the 
sheriff  under  the  execution  issued  on  the 
plaintiff  in  error's  Judgment,  and  to  restrain 
the  latter  and  the  sheriff  from  selling  this 
property  under  the  execution  by  virtue  of 
which  It  had  been  levied  upon.  A  temporary 
Injunction  was  Issued,  restraining  the  exe- 
cution Bal&  The  trial  of  the  case  resulted  in 
a  Judgment,  making  the  temporary  injunction 
perpetual,  and  adjudging  the  t^intUlB  en- 
titled to  Hens  upon  the  property  levied  upon 
by  the  sheriff,  the  building  in  which  it  was 
situated,  the  land  upon  which  the  bulldhig 
stands,  and  decreed  that  all  this  property 
should  be  sold  In  satisfaction  of  the  liens  so 
established.  To  review  this  Jodgment.  Horn, 
the  Judgment  creditor,  baa  brought  title  case 
here  on  error. 

[1]  The  first  point  urged  by  counsel  for 
plaintiff  in  error  to  consider  Is  that  under  the 
present  statute  of  Ck>lorado  a  lien  will  not  lie 
against  a  leasehold  Interest  In  real  estate. 
Section  4027,  K.  S.  1908,  provides  inter  alia 
that  "any  lien  provided  for  by  this  act 
•  •  •  shall  extend  to  any  assignable, 
transferable  or  conveyable  interest  of  such 
owner,  or  reputed  owner,  In  the  tend  upon 
whidh  such  building,  structure,  or  other  Im- 
provement shall  be  erected  or  placed."  The 
act  of  1889,  Session  Laws  of  that  year,  p. 
247,  provided  that,  "except  when  otherwise 
indicated,  any  peraon  having  an  ass^nable, 
transferable,  or  conveyable  Interest  or  claim 
In  or  to  any  land,  building,  structure,  or  oth- 
er property  mentioned  In  this  act,  shall  be 
deemed  an  owner."  This  provision  was  con- 
sidered in  the  case  of  Gary  Hardware  Co.  v. 
Mccarty,  10  Colo.  App.  200,  BO  Pac.  744, 
where  it  was  htlA  tliat  by  virtue  thereof  a 
medianlc'fl  lien  attached  to  a  leasehold  in- 
terest in  real  estate.  The  purpose  of  the  pro- 
visions of  the  act  of  1889  and  our  present  act 
was  and  is  the  same,  namely,  to  give  to  those 
entitled  to  a  lien  the  rlg^t  to  subject  the  own- 
er's Interest  In  real  estate  to  such  lien.  The 
lien  which  attaches  is  not  limited  to  an  es- 
tate in  fee,  but  extends  to  any  interest  of 
the  person  that  is  transferable,  assignable, 
or  conveyable  in  the  real  estate  at  whose  In- 
stance and  upon  which  a  building,  structure, 
or  improvement  Is  erected.  For  the  purposes 
of  the  act,  such  person  Is  deemed  the  owner. 
If  he  owns  the  fee,  the  lien  Is  upon  the  fea 
If  he  owns  a  lease  estate,  the  lien  attaches  to 
that  Interest  Ombony  v.  Jones,  19  N.  Y.  284; 
Badger  Lumber  Co.  v.  Malone,  8  Kan.  App^ 
121,  54  Paa  692;  Bathaway  v.  Davis,  32  Kan. 
003,  5  Pac.  29;  Williams  v.  Yanderbllt,  145 
lU.  238.  34  N.  E.  476,  21  L.  R.  A.  489,  36  Am. 
at.  Rep.  486.  That  It  was  not  the  purpose 
-of  the  iwt  of  18S0  to  limit  the  right  to  a 


lien  to  an  estate  In  fee  Is  manifest  from  the 
fact  that  it  express  provides  a.  Hen  shall 
attach  to  whatever  Interest  the  person  has  in 
the  land  at  whose  instance  the  building  or 
structure  or  other  tmprovem^t  was  erected 
or  placed  thereon  for  which  the  lien  Is  claim- 
ed; and  further  provides  that  "any  lien 
provided  for  by  this  act  shall  extend  to  and 
embrace  any  additional  or  greater  Interest  in 
any  of  such  property  acqoired  by  sudi  owner 
at  any  time  subseqnent  to  tiie  making  of  the 
contract,  or  the  commencement  of  the  work 
upon  such  structure,  and  before  the  estab- 
lishment of  such  lien  by  process  of  law." 
Section  4027,  supra.  Clearly,  these  provi- 
sions were  wholly  unnecessary  if,  as  contend- 
ed by  counsel  for  plaintiff  In  error,  a  lien 
could  only  be  asserted  against  an  estate  in 
tee.  The  evident  purpose  of  these  provisions 
is  that  a  mechanic's  lien  shall  operate  upon 
the  estate,  whatever  It  may  be,  which  the 
person  employing  labor  and  procuring  mate- 
rials for  the  construction  of  an  improvement 
has  In  the  land  upon  which  such  improvement 
is  placed  before  the  lien  Is  established  by  a 
decree  of  court  We  think  the  leasehold  in- 
terest of  the  Denver  Mining  &  Reduction 
Company  could  be  subjected  to  a  lien  under 
our  present  Hen  act.  To  hold  otherwise 
would  be  directly  contrary  to  the  terms  of 
this  act 

The  next  proposition  urged  on  behalf  ol 
plaintiff  in  error  Is  that  the  plant  of  ma- 
chinery In  the  mill  was  trade  fixtures,  and 
therefore  personal  property  against  which  a 
mechanic's  lien  would  not  lie,  and  hence  sub- 
ject to  be  levied  upon  under  the  execution 
Issued  on  the  Judgment  obtained  by  plaintiff 
In  error.  In  support  of  this  proposition  it  Is 
contended  that  the  Denver  Mining  &  Reduc- 
tion Company  was  merely  a  tenant,  and  had 
the  right  to  remove  the  machinery  on  the 
expiration  or  forfeiture  of  Its  lease.  This 
question  Is  not  really  material  In  determin- 
ing whether  or  not  the  lien  claimed  by  the 
plaintiffs  attached  to  the  machinery.  In 
other  words,  what  the  rights  of  the  lessee 
may  be,  with  respect  to  removing  the  ma- 
chinery, as  against  the  lessor,  la  of  no  par- 
ticular moment  in  ascertaining  the  rights  of 
the  lien  claimants. 

[2]  The  lessor  and  lessee  might  agree  be- 
tween themselves  that  the  machinery  could  be 
removed  by  the  latter  when  the  lease  expired, 
or  was  forfeited,  or  by  reason  of  the  relation 
between  them  It  might  be  that  Independent  of 
any  agreement,  the  machinery  could  be  re- 
moved by  the  lessee  on  the  happening  of  ei- 
ther of  these  events,  and  that  as  between 
them  the  machinery.  In  determining  their 
rights,  would  not  be.  regarded  as  a  fixture  or 
part  of  the  realty,  but  their  private  agree- 
ment,  or  their  respective  rights  in  the  ma- 
chinery by  operation  of  law,  would  not 
change  the  character  of  this  property,  so 
far  as  the  rights  of  third  persons  were  con- 
cerned, who  claimed  a  lien  thereon  as  realty. 
MolUe  Olbwa  C.  IL  *  M.  Go.  T.  McNlcbols, 


Digitized  by 


408 


m  PAOXFIG 


BBPOBTEB 


SI  GUo.  84,  US  Pae.  1011;  Dobadnuta 
HolUday,  82  UL  871;  HlitbAwBy  T.  JHniB, 
upia. 

El]  aiie  Tital  ipmOoa,  then.  i»  whether  or 
not,  as  b^weoi  the  lien  claimants  and  the 
leasee,  Uie  machinery  In  the  building  was  a 
part  of  the  leasehold  tnteraat  of  the  latter. 
In  determining  this  question  the  test  Is 
whether  the  lessee  placed  the  machinery  In 
the  bolldlns  and  attached  it  either  to  that 
structure,  or  the  ground  therein,  In  vrtiole 
or  In  part,  with  the  intention  that  it  should 
trecome  a  part  of  a  plant  Intended,  as  a  whole, 
to  constitute  a  mill  or  reduction  wc^cs,  the 
purpose  of  which  was  to  «itract  the  'ralnea 
from  tailings  and  crude  ore*.  If  that  was 
the  object,  and  Its  use  was  necessary  or  es- 
sential for  the  successful  operation  of  the 
miU  for  the  purposes  dpwlgned,  then  the  ma- 
chinery 80  placed  became  a  part  of  the  lease- 
hold Interest  of  the  lessee.  MoUle  Gibson 
a  M.  &  U.  Go.  T.  McNlcbolSb  supra;  Gary 
Hardware  Co.  t.  UcCarty,  supra. 

[4]  That  such  was  the  purpose  of  the  les- 
see, that  the  maditnery  was  necessary  and 
essential  to  accomplish  the  objert  for  which 
it  was  installed,  and  that  each  arUde  was 
a  component  part  of  the  whole,  the  evidence 
establishes  beyond  question.  The  engine  and 
boiler  were  attached  to  the  ground  witbln 
the  bulldiug.  The  motive  power  generated  by 
these  fixtures  was  communicated  to  shafting 
attached  to  the  building,  which,  In  turn, 
operated  other  machinery  therein.  All  these 
appliances  were  reasonably  necessary  and  es- 
sential to  effect  the  purpose  for  which  they 
were  placed  In  the  building,  and  were  there- 
fore a  part  of  the  leasehold  Interest  of  the 
lessee.  Had  the  Denver  Mining  &  Blacblnery 
Company  been  the  owner  of  the  fee  of  mill 
site  Nto.  39,  and  as  such  owner  had  placed 
the  machinery  in  the  building  In  the  same 
manner  and  for  the  same  purpose  It  did,  as 
lessee,  U  would  hardly  be  contended  that 
such  machinery  could  be  levied  upon  under 
execution  as  personal  property,  either  as 
affecting  Its  rights  or  the  rights  of  others 
having  a  prior  lien  upon  the  building  In  which 
It  was  placed.  In  such  drcumstances  the  ma- 
chinery would  admittedly  be  a  fixture.  In  the 
case  at  bar  the  situation  and  rights  of  the  par- 
ties are  no  different  from  what  they  would  be 
In  the  supposed  case,  for  the  obvious  reason 
that  the  question  of  whether  the  machinery 
was  or  was  not  a  fixture  must  be  determined 
by  the  same  rule  in  each  case.  We  have 
determined  that  a  leas^tdd  estate  may  be 
the  subject  of  a  lien,  and  logically  It  must 
follow  that  whatever  is  a  fixture  of  that 
estate  can  be  subjected  to  the  same  lien. 
Tliat  such  is  the  purpose  of  the  act  Is  made 
clear  by  a  consideration  of  another  portitm 
of  the  section  4027,  supra,  wherein  It  Is 
provided:  "The  liens  granted  by  this  act 
Khali  extmd  to  and  cover  so  much  of  the 
land  whweon  such  building  structure)  or 
Improrement  dull  be  made  M  shall  bs  nee- 


essary  tor  the  ocmveDleDt  use  and  tteatpMim 
of  such  bnlldtaiA  straGturfl^  wr  ImpEovemoit^ 
*  *  •  and  shall  attach  to  aU  maddiietr 
and  other  fixtures  used  In  ooniiectlon  with 
any  such  lands,  bolldlngs,  milla,  slructures,  at 
Improvonaits."  Suivose  the  lessen  shndd 
sell  Its  leasehold  Interest  wlthont  any  near- 
vatlini,  tbe  madilnerr  wUli  which  fba  min 
is  equlroed  would  pass  to  the  pnrcfaasw  with- 
out being  specially  mentioned,  or  if  It  lAiould 
sell  the  mlU  with  a  clause  coni^ylng  Its 
appurtenances  and  fixtures,  su<^  tobxS^iuij 
would  have  been  conveyed  to  the  veadee,  w . 
suppose  ths  Denver  Mining  ft  Beductlon 
Cou4>any  had  seen  lit  to  raise  the  queaUoa 
Out  its  mill  could  not  be  dismantled  the 
execution  creditor  levying  upon  and  removing 
the  maciiinery  therein  as  personal  property, 
for  the  reason  that  such  machinery  was  a 
part  of  its  estate  in  the  premises;  would 
it  not  be  held  without  question  that  It  was 
not  personal  property?  Gounsd  for  plaintiff 
in  error  cite  cases  which  seemingly  sustain 
his  contention;  but  an  examination  of  these 
cases  discloses  that  they  are  distinguishable 
from  the  one  at  bar,  either  because  of  the 
facts  or  for  the  reason  that  the  Hen  acts  are 
different  from  ours.  Counsel  concedes  that 
If  the  machinery  had  been  made  a  part  of 
the  realty,  and  our  statute  provided  for  a 
Hen  against  a  leasehold  Interest,  it  might 
as  a  iMrt  of  the  realty  be  Included  In  a  gen- 
eral lien  against  such  realty.  We  think  our 
statute  as  a  whole  beyond  question  does 
provide  for  a  lien  against  a  leasehold  in- 
terest, and  in  determining  to  what  such  lien 
attaches  the  rule  la  no  different  from  what 
it  would  be  If  the  lien  was  asserted  against 
an  estate  In  fee. 

[6, 1]  It  is  also  contended  the  evidence  dis- 
closes that  some  of  the  articles  for  which 
liens  were  claimed  and  allowed  were  not 
llenable,  and  that,  therefore,  the  liens  must 
fall.  This  Is  not  tenable.  To  the  utent  that 
articles  not  llenable,  If  any,  were  furnished 
the  lessee,  Hens  should  not  have  been  allowed; 
but  this  would  not  defeat  the  entire  Hens 
of  the  respective  claimants,  as  in  such  cir- 
cumstances they  would  be  entitled  to  a 
decree  awarding  them  liens  for  the  value  of 
such  articles  furnished  by  them  as  wore 
llenable.  If  liens  wore  aUowed  for  the 
value  of  articlea  not  Uenable,  the  judgment 
(if  the  record  iustifled  It)  ml^t  be  modified; 
but  no  error  la  assigned  which  raises  this 
question,  and  hence  it  Is  not  preeoited  for 
consideration. 

[?]  The  final  question  urged  is  that  tbt 
lieoB  must  fall  because  the  owner  of  the 
property— that  Is,  the  Pewablc  Cooscdidated 
Gold  Ulnea  Oompany— iras  not  made  a 
party.  This  oontoition  is  based  upon  section 
4085,  B.  8.  1908,  irtilch  provides  that  *ths 
owner  or  owners  €t  the  property  to  whhA 
such  11m  shall  have  attadied,  and  an  other 
parties  dalmlng  of  record  any  right,  title, 
interest  or  equity  thweln,  whose  title  or  Iv 
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tereets  are  to  be  cbarged  with  or  affected 
by  racb  lien,  dull  be  made  parties  to  the 
action."  The  ovmet  meant  by  this  section  is 
the  person  npon  whose  interest  in  the  prop- 
ertj  the  lien  is  daimed,  and  sooght  to  be 
eetabllsbed.  No  claim  was  made  by  claim- 
ants as  against  tbe  interest  of  the  Pewablc 
Gompany.  Tbe  liens  asserted  and  sought  to 
be  established  by  dalmants  were  limited  to 
the  interest  of  tiie  lessee,  and  It  was  there- 
fore the  owner  <tf  the  property,  as  conton- 
plated  by  the  section  of  tbe  statate  above 
Quoted. 

Tbe  Jndcmoit  of  tbe  district  conit  Is  af- 
firmed. 
Judgment  affirmed. 

UTTSSBR,  a  J.t       HUJi,  7.,  concur. 


HARBISON  T.  DENVER  CITT  TRAM- 
WAT  CO. 

(Supreme  Court  of  Colorado.  April  7,  1918.) 
1.  EtemRT  Doicaut   (|  69*)— l^^^o'  to 

FBOPBBTT—COIfSTBUCTnON  OF  SXUBST  RAJI^ 

BOAD— Right  or  Aonoit. 

Const  art.  15,  I  11.  iaUbits  tbe  construc- 
tion of  a  street  railroad  in  any  city  without 
tbe  consent  of  tlie  local  street  authorities.  Rev. 
St.  1008,  I  6420,  proTides  that  the  consent  of 
the  city  to  tbe  construction  of  a  street  rail- 
road snail  not  protect  such  road  against  any 
claim  "for  damages  to  private  property  wbicn 
otherwise,  without  such  consent,  might  be  law- 
fully maintained  against^  the  persons  con- 
structing the  road,  and  C<uist.  art  Z,  %  15,  pro- 
hibits private  property  from  beli^  talraii  or 
damped  for  public  or  prirate  use  without  just 
compensation.  Beld,  that  the  liability  of  a 
street  railroad  company  to  a  property  owner 
for  actual  damage  from  the  construction  of  its 
road  was  merely  that  which  the  cit?  would 
have  incurred  if  it  had  built  and  maintained 
tbe  road. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  It  171-179;  Dec.  Dig.  {  6».*] 

SL  EhfiNBRT  Domain  (|  100*>— Sdbjkots  or 
COUPEITSATIOH— DAUAamo  Pbopk&tt. 
A  pl^Kical  damage  to  private  property  by 
the  construction  of  a  street  railroad,  as  con- 
tradistinguiBhed  from  personal  annoyance  or 
inconTetuence  from  operating  the  cars,  is  nec- 
essary to  entitle  a  property  owner  to  recover 
danuures  under  Const  art.  2,  |  16,  prohibiting 
the  damaging  of  private  property  for  public  or 
private  use  without  compensation ;  mere  inci- 
dental Injuries  arising  from  a  careful  exercise 
of  tbe  power  of  eminent  domain  being  damnum 
absque  injuria. 

[Ed.  Note,— For  otfier  eases,  see  Ekninoit  Do- 
main, Cent  Dig.  ||  2B6-264,  267;  Dec.  Dig.  | 
100.*1 

8.  EuiREHT  Domain  (|  100*>— PABncoux 

Uses — Street  RAiLBOAoa 

Incidental  Injuries  arising  from  a  careful 
exercise  of  the  right  given  by  a  city  to  use 
streets  are  damnum  aliaque  injuria,  unless  tbe 
use  be  extraordinary  or  unusual,  or  causes  un< 
reasonable  changes  in  the  street,  when  damages 
to  private  property  therd^om  may  be  recovered 
by  the  property  owner. 

[Ed.  Noter—FoT  other  eases,  see  Eminent  Do- 
main. Gent  Dig.  H  266-264,  267;  Dec.  Dig.  | 
100.*] 


4.  ShnHZNT  Domain  <|  ICQ*)— Us  or  Snm 
— Street  Oab  Oompakt. 

The  use  of  streets  tot  a  street  railroad  Is 
an  ordinary  use.  If  the  road  be  properly  con- 
structed, which  does  not  increase  the  servitude 
upon  the  streets  so  as  to  entitle  abutting  prop- 
erty ownen  to  addirional  eompensatian,  and 
tbe  mere  fact  that  tbe  construcnon  of  a  street 
railroad  tracit  caused  an  additional  number  of 
cars  to  operate  on  the  line,  resulting  in  increas- 
ed vibratioB  and  noise  near  private  property, 
and  that  one  rail  was  only  three  feet  from' the 
curb,  would  not  entitle  such  property  owner  to 
damages. 

[Ed.  Note.— For  other  cases,  see  Bhnineot  Do- 
main, Cent  Dig.  II  266-264,  267;  Dec  Dig.  { 
100.*] 

5.  SuiNEnT  Domain  (|  100*)— Damage  to 
Propertt— Ubb  bt  Stbbbt  Cabs. 

The  mere  fact  that  street  railroad  tracks 
are  laid  so  cloae  to  an  abutting  owner's  proper- 
ty that  veiiicles  cannot  stand  between  Che  tiack 
and  the  sidewalk  does  not  entitle  such  owner 
to  recover  for  property  damaged  under  the 
damage  clause  of  Const  art  2,  f  16. 

[Ed.  Note^For  other  cases,  see  Bhnlnent  Do- 
main, Gent  Dig.  H  266-264,  267;  Dee.  Dig.  | 
100.*] 

Q.  Street  RAnaaam  (|  28*)— Usi  cw  Stun 

—Right. 

A  street  railroad  company,  as  well  as  abut- 
tiiv  property  owners  ana  tbe  public  generally, 
are  each  entitied  to  the  ressonabte  use  of  the 
streets,  having  due  retard  to  tbe  rl^ti  ot  the 

others. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  C^nt  Dig.  SI  80-42,  46,  66,  61,  63- 
65 ;  biT.  Dig.  I  2&*J^ 

7.  Eminent  Domain  (H  100*)— Dakagb— Na- 
ture or  Damage. 

To  recover  for  property  damaged  under  the 
damage  clause  of  Const  art  2,  |  15,  prohibit- 
ing private  property  from  being  damaged  for 
public  or  private  use  without  Just  compensa- 
tion, plalonff  must  s1k>w  that  the  injury  to  bim 
was  mfferent  In  kind  as  well  as  greater  in  de- 
gree than  that  suffered  by  the  public  generally, 
80  that  a  mere  showing  by  an  abutting  proper- 
ty owner  of  damage  from  the  construction  ot  a 
street  railroad  line,  consisting  of  loud  and  dis- 
agreeable noises  and  vibrations  produced  by  the 
cars,  and  of  the  tact  that  a  conveyance  could 
not  stand  between  tbe  curb  and  tbe  track  were 
merely  Incidental  Injuries,  suffered  by  tbe  pub- 
lic generally  as  well  as  such  owner,  so  that  he 
could  not  reoorer  therefor. 

[Ed.  Note.— For  otlier  cases,  see  Eminent  Do- 
main, Cent  Dig.  II  266-264,  267;  Dec.  Dig.  | 
100.»1 

Muaser,  O.  J.,  and  Soott  J.,  dissenting. 

En  Ban&  Error  to  DisMct  Ooort,  <Mt7 
and  County  ot  Denver;  Hubert  I*.  GEhattadE, 
Judge. 

Action  by  J.  Henry  Harrison,  administra- 
tor of  Mary  V.  Macon,  deceased,  against  the 
Denver  City  Tramway  Gompany.  Judgment 
for  defendant,  and  plalntUE  tnlngs  error. 
Affirmed. 

R.  T.  McNeal,  of  Denver,  for  plalntiCC  in 
error.  Gerald  Hughes  and  Howard  S.  Bob- 
ertiK)n,  both  <tf  Dmver,  ftv  defendant  In 

error. 


WHITE,  J.  December  9,  1907,  Mary  V. 
Macon  brought  suit  against  the  Denver  City 
Tramway  Company  for  damages  claimed  to 
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have  been  nutalned  aa  a  ranilt  of  InJtuT  to 
ber  residence  property.  The  complaint,  as 
amended,  alleges,  in  substance,  that  Mnce 
ttoranber,  1890,  the  plalntlfF  has  owned  and 
bem  In  possesion  of  two  described  lots  at 
the  comer  of  (H^den  street  and  Eleventh 
arenu^  In  the  dty  and  coonty  of  Denver,  to- 
gether with  a  S%  story  bri<&  dw^Unghouse 
of  14  rooms,  sltiute  thereon,  and  occupied  by 
h»  as  a  residence;  that  prior  to  certain  acts 
of  defendant  bereinaft^  set  forth  the  plain- 
tifTs  property  was  of  great  value  as  a  dwell- 
ing, and  the  location  thereof  one  of  the  most 
desirable  In  the  city;  that  Ogd«i  street  ex- 
tends In  a  northwly  and  southerly  direction, 
and  is  80  feet  wide  between  the  curbs  in 
front  of  plaintiff's  residence;  that  Eleventh 
avaine  extends  in  an  easterly  and  westerly 
direction ;  that  for  10  years  prior  to  1907  the 
defendant,  under  a  frandiise  from  the  dty, 
operated  a  double-track  electric  street  car 
line  frcHii  the  business  section  of  the  dty  on 
Eleventh  avenue  to  Its  Intersection  with 
Ogden  street ;  thoice  oa  Ogden  street  north 
by  curves  to  Twelfth  avenue;  thence  east  to 
Fillmore  street ;  that  in  the  summer  of  1907 
the  defendant,  under  Its  franchise,  extended 
Its  Eleventh  avenue  car  Une  from  Fillmore 
street  15  blocks  eastward,  and  connected  the 
same  with  Its  EtUrmount  line,  and,  j)ver  the 
protest  of  plaintiff,  likewise  cons tniC ted  an 
additional  Une  from  its  southerly  track  on 
Eileventh  avenue  by  a  sharp  curve  into  and 
upon  Ogden  street  to  Ninth  avenue;  thence 
easterly  and  then  northerly  through  Down- 
ing street  to  Eleventh  av^ue,  and  thence 
west  to  an  Intersection  with  its  tracks  at 
Eleventh  avemie  and  Ogden  street;  that  In 
front  of  plaintiff's  residence  the  west  rail 
of  defendant's  tracks  on  Ogden  street  Is  13 
feet  at  Its  most  remote  point  from  the  curb, 
and  at  Its  least  remote  point  3  feet  there- 
from; that  the  cars  upon  said  track  pass 
within  about  85  feet  of  the  front  of  plain- 
tiffs residence,  while  the  cars  on  Eleventh 
avenue  pass  within  about  40  feet  of  the 
nortii  line  thereof;  that  since  the  conatmc- 
tlon  of  the  extended  and  additional  llnea 
defendant  has  run,  and  continues  to  ran.  Its 
electric  cars  past  plalntUTs  house  over 
such  tracks  at  the  rate  of  40  cars  per  hour ; 
that  prior  to  the  construction  of  such  addi- 
tional lines  south  through  Ogden  street  visi- 
tors and  others  wishing  to  approach  plaln- 
tifTs  residence  by  carriage,  automobile,  or 
other  vehicles  were  accustomed  to  alight 
and  leave  their  vehicles  In  safety  in  front  of 
her  residence;  that  subsequently  thereto 
they  have  t>een  deprived  of  such  privilege 
by  the  frequency  with  which  cars  are  oi>erat- 
ed  upon  said  tracks,  and  are  compelled  to 
alight  at  the  rear  entrance  on  Eleventh 
avenue  or  elsewhere  than  at  the  sidewalk 
In  front  of  her  residence;  that  the  frequent 
passage  of  cars  over  the  carves  of  the  tracks 
makes  a  loud,  grinding,  shrill,  and  nerve- 
racking  noise,  and  jars  the  building  and 
creates  almost  a  constant  rumbling,  disturb- 


ing Mimd,  aeeompantoa  1^  the  ringing  and 
clanging  of  alarm  bdls  and  danger  signals ; 
that  it  la  tlier^  made  Impossible  the  great- 
er portion  of  the  time  for  it\m^*n  of  ber 
home,  or  vlsitorB  therebi,  to  cmdnct  on  flu 
rraanda  w  In  the  front  rooms  conversatloa 
in  an  ordinary  tone  of  volce^  w'enjoy  any 
form  of  social  Intercourse  or  aitertaimneat 
during  the  day  or  evening,  or  enjoy  undla- 
torbed  sleep  at  night,  or  occupy  the  houae 
with  any  degree  of  comfort  or  quietude; 
that  by  reason  of  aoch  titlngB  the  nmtal  and 
selling  value  of  her  property  has  beoi  greatly 
depreciated  to  tba  plalntUTa  damage^  etc. 
A  donnrrer  to  the  amended  complaint  was 
sustained  and  the  plaintiff  brings  the  cause 
here  for  review.  The  demurrer  inter  alia 
challenged  the  efficiency  of  the  facts  stated 
to  constitute  a  cause  of  action. 

[1]  Section  11  of  article  15  of  the  Constitu- 
tion Inhibits  the  construction  of  a  street 
railroad  In  any  dty  without,  the  consent 
of  the  local  authorities  having  control  of  its 
streets.  Section  5420,  B.  S.  190S,  re-enacts, 
In  effect  the  conatltntional  provision,  and 
further  declares  substantlnlly  that  the  con- 
sent upon  the  part  of  a  dty  to  the  construc- 
tion of  a  street  railroad  therein  shall  not 
operate  to  relieve  or  protect  those  construct- 
ing the  road,  etc.,  "against  any  dalm  for 
damages  to  private  property,  which  other- 
wise, without  such  consent,  might  be  lawful- 
ly maintained  against"  the  persons  construct- 
ing the  road.  Section  15  of  article  2  of  the 
Constitution  declares  "that  private  property 
shall  not  be  taken  or  damaged,  for  public  or 
private  use,  without  Just  compensation." 
Under  these  provisions  of  the  law,  damages 
to  private  property  by  whomsoever  caused 
and  for  whatsoever  purpose  must  be  paid; 
and  the  defendant,  though  armed  and  pro- 
tected by  the  power  of  eminent  domain,  must 
respond  to  plaintiff,  if  in  the  construction  of 
its  road  it  has  taken  or  damaged  her  pn^- 
erty.  However,  neither  the  constitutional 
inhibition  against  the  construction  of  a 
street  railroad  in  a  dty,  without  the  «nisait 
of  the  local  authorities,  nor  the  consent  of 
the  munldpality  to  the  construction  of  de- 
fendant's road,  enlarged  or  lessened  the 
rights  of  plaintiff.  Her  rights  depend  solely 
upon  whether  ber  property  has  been  taken  or 
damaged.  The  constitutional  Inhibition  rec- 
ognizes the  right  of  dties  to  control  their 
streets,  while  the  statutory  provision  makes 
it  certain,  as  between  munidpalities  and 
those  constructing  street  railroads  therein, 
that  the  latter  shall  make  compensation  for 
private  property  taken  or  damaged  In  tiie 
construction  of  such  public  works.  In  other 
words,  as  to  the  liability  for  compensation 
for  private  property  taken  or  demand,  those 
constructing  the  road  stand  in  the  place  of 
the  city.  So  in  the  case  at  bar.  If  the  dty 
of  Denver  liad  constructed  and  operated  the 
road  in  question  in  the  same  place  and  man- 
ner as  has  the  defendant,  and  no  cause  of 
action  arose  thereby  against  the  munldpal- 
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Ity  and  In  fiivor  of  plalntUT.  none  bat  arisen 
ta  her  favor  by  reason  of  the  eonatniction 
and  operatloo  of  tbe  road  by  defendant 

[2]  A  phydcal  taking  of  plalntUTB  property 
was  not  essential  to  a  cause  of  action  tn  ber 
favor,  but  physical  damage  thereto,  as  ocm- 
tradlstlngulBhed  from  personal  annoyance  or 
InoonTenlence,  was.  It  must  appear  that 
plaintiff  had  some  right  in,  user  of,  or  Interest 
pertaining  to  the  property  which  has  been 
wholly  or  partially  destroyed  before  she  can 
maintain  a  cause  of  action  for  damages  to 
her  property.  The  right  disturbed  may  be 
either  public  or  private,  but  It  most  be  a 
right  which  she  enjoyed  in  connection  with 
her  prop^ty,  and  which  gave  to  It  an  addi- 
tional value,  and  without  which,  or  as  affect* 
ed  by  the  dlsturbanoe,  the  proper^  Itself  Is 
damaged.  The  disturbance  of  the  right  or 
easement  may  t)e  at  a  distance  from  the 
property  Injured,  but  the  interference  must 
be  with  some  right  held  with  regard  to  that 
property.  As  said  In  Gilbert  v.  Oreeley  S.  L. 
A  P.  Ry.  Co.,  13  Colo.  501,  506,  22  Pac.  814, 
815:  "Private  property  must  be  taken,  or 
private  property  must  be  damaged,  before  a 
cause  of  action  arises.  The  damage  must  be 
to  the  property,  or  Its  appurtenances,  or  It 
must  affect  some  rlgbt  or  Interest  which  the 
owner  enjoys  in  connection  with  the  proper- 
ty, and  which  Is  not  shared  with  or  enjoyed 
by  the  public  generally."  The  injury  sus- 
tained must  be  damages  to  ber  property,  not 
incidental  injuries  arising  from  a  careful  ex- 
ercise of  legal  rights  by  defendant  in  a  man- 
ner that  does  not  invade  tbe  legal  rights  of 
plaintiff.  The  principle  expressed  In  the 
phrase  "damnum  absque  injuria"  has  not  been 
repealed.  City  of  Denver  v.  Bayer,  7  Cola 
113,  2  Pac.  6;  Denver  Clr.  R.  Oo.  v.  Nestor, 
10  Cola  403,  15  Pac.  714.  For  annoyance 
and  inconvenience  to  owners  of  private  proper- 
ty arising  from  the  lawful  and  reasonable  acts 
of  another,  or  tbe  lawful  and  reasonable  use 
by  another,  without  negligence  and  without 
malice,  of  that  which  is  his,  no  matter  how 
seriously  such  acts  may  depreciate  the  mar- 
ket price  of  adjoining  property,  the  owner 
thoeof  Is  without  remedy.  The  fundamental 
law  gives  a  remedy  for  private  property  tak- 
en or  damaged  by  requiring  payment  there- 
for, but  does  not  extend  that  remedy  to  In- 
clude compensation  for  personal  annoyance 
and  Inconvenience  suffered  by  reason  of  the 
proper  and  reasonable  operation  of  eltbw 
public  works  or  private  enterprises. 

[I]  Moreover,  it  is  certain  from  our  deci- 
sions that  a  municipality  in  this  state  may 
use  or  authorize  Its  streets  to  be  used  for  all 
ordinary  and  necessary  uses  to  which  dty 
Btreetai  are  uanally  subjected,  and  to  sndt 
fortbOT  local  uses  and  means  of  conveyance 
as  the  lawnuklug  power  may  have  author^ 
Ized  for  tbe  streets  and  thoroughfares  of  the 
entire  dty,  and  that  Inddental  Injuries  aris- 
ing from  a  careful  exerdae  of  those  rights 
are  damnum  absQue  Injuria;  bat  as  to  «x- 


traordlnary  or  unusual  uses  or  unreascmable 
changes  In  the  street  no  such  Immunity  ex- 
ists. City  of  Denver  v.  Bayer,  aopra:  CUty 
of  Doiver  v.  Yanla,*8  Colo.  889,  8  Pac  606; 
Denver  Or.  B.  Co.  v.  Nestor,  supra;  D.  ft  8. 
F.  B.  Co.  T.  Domke,  11  Coto.  247, 17  Faa  777; 
Gilbert  r.  G.  8.  ft  F.  I»  K.  Cow,  supra; 
Pueblo  r.  Strait,  20  Cola  13,  86  Pac.  78d.  24 
L  R.  A.  382,  46  Am.  SL  Rep.  273;  City  of 
Denver  v.  Bonesteel,  80  Cola  107,  68  Pac. 
005;  Lelper  v.  Denver,  36  Colo.  HQ,  85 
Pac.  849k  7  U  B.  A.  (N.  S.)  108,  118  Am. 
St  B«p.  101,  10  Ann.  Cas.  847.  As  said 
by  Mr.  Justice  Hdm  tn  bis  concurring  opin- 
l<m  in  Denver  Clr.  B.  Co.  v.  Nestor,  supra : 
"The  framers  of  the  Constltutton  and  the 
people  who  voted  for  Its  adoption  under- 
stood that  with  this  instrument  In  force 
certain  Injuries  suffered  by  the  proprietor  of 
land  through  the  legitimate  and  earful  im- 
provement of  adjoining  ground  would  contin- 
ue to  be  wrongs  for  which  the  law  provides 
no  remedy.  So,  also,  did  the  convention  and 
the  people  understand  that  tbe  abutting  lot 
owner  would  anticipate  In  making  his  pur- 
chase that  the  street  would  necessarily  be 
occupied  by  tbe  local  public  for  all  the  usual 
and  ordinary  uses  of  a  highway;  that  the 
dty  would,  from  time  to  time,  under  the 
statutory  powers  conferred,  so  change  and 
Improve  the  street  as  to  render  it  more  con- 
venient and  useful  for  such  purposes;  and 
that  incidental  injuries  indirectly  resulting 
to  him  from  such  Improvements  would  still 
be,  as  they  were  before  the  Constitution, 
wrongs  without  a  legal  remedy." 

And  in  speaking  of  the  power  of  the  dty 
over  its  streets  In  City  of  Denver  v.  Bayer, 
supra,  we  said:  "In  determining  what  chang- 
es and  Improvements  are  most  condudve  to 
(the  greater  convenience  of  the  public),  the 
couudl  exercises  a  large  discretion.  And 
unless  unreasonable  changes  are  made,  or 
injury  results  to  the  adjoining  premises 
through  tbe  unsktllfulness  or  negligence  of 
those  employed,  the  owner  thereof  will  not  be 
heard  to  complain,  though,  in  fact,  the  real 
value  and  convenience  of  his  property  are 
diminished  thereby;  for  in  purchasing  his 
lot,  or  in  relinquishing  the  public  easement, 
he  is  conduslvely  presumed  to  have  contem- 
plated this  power  and  authority  of  the  mu- 
nldpal  government,  and  Is  held  to  hare  antld- 
pated  any  injury  to  his  abutting  land  result- 
ing from  a  reasonable  and  proper  exercise 
thereof."  And  in  Lelper  v.  Denver,  supra, 
many  cases  are  reviewed,  and  it  is  held  that 
an  "abutting  lot  owner  was  bound  to  antld- 
pate,  in  making  his  purdiase,  that  the  street 
would  necessarily,  be  occupied  by  tbe  local 
public  for  all  the  usual  and  ordinary  pur- 
poses of  a  highway,  and  that  the  dty  would, 
from  time  to  time,  so  diange  and  improve 
the  street  as  to  render  it  more  convoiient 
for  such  purposes,  and  that  Indirect  Injuries 
resulting  to  him  therefrom  remain  now,  as 
tb^  existed  before  tba  constitutional  provl- 
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siott  was  adopted,  wrongi  wltiiont  a  1^1 
remedy."  When  lands  are  taken  or  dedicat- 
ed for  a  town  or  dty  street,  the  natnre  and 
extent  of  the  pabUc  right  therein  are  well 
defined.  Snch  lands  are  acquired  for  the 
purpose  of  providing  a  means  of  free  passage 
common  to  all  the  people.  When  a  street  is 
laid  out,  it  maj  be  rightfully  used  through- 
out its  entire  extent  in  snch  manner  as  will 
render  It  most  useful  for  a  hl^way.  And 
unless  unreasonable  changes  are  made  there- 
in, or  it  is  subjected  to  an  extraordinary  or 
unusual  use,  or  injury  results  to  the  adjoin- 
ing premises  through  faulty  or  improper  con- 
struction, the  owner  tit  snch  premises  has  no 
cause  of  action,  though.  In  fact,  the  real  val- 
ue and  convenience  of  his  property  are 
diminished  thereby.  City  of  Denver  r.  Bayer, 
supra;  Pueblo  v.  Strait,  supra;  Lei  per  v. 
Denver,  supra.  Such  changes  and  uses,  if 
properly  made  and  controlled,  do  not  In  any 
sabstantlal  remect  destroy -taie  street  as  a 
means  of  free  passage  common  to  all  people, 
nor  ordinarily  impose  thereon  an  additional 
servltnde;.  By  flu  reasonable,  ordinary,  usu- 
al, anl  lawful  use  of  a  right  already  fully 
Tcoted  in  fbe  pnUli^  abutting  property  is  not 
thereby  damaged  In  a  manner  that  can  be 
made  the  basis  of  additional  compensation 
under  the  constitutional  provision. 

[4]  It  la  equally  well  settled  that  the  use 
of  the  streets  In  mnnlcipaUties  fgr  a  street 
railway  is  one  of  the  ordinary  and  usual 
purposes  for  which  such  streets  and  high- 
ways may  be  used,  and  does  not;  when  prop- 
erly constructed  with  due  regard  to  existing, 
local  oonditliHu;  augment  die  burden  or  serv- 
itude upon  the  street  so  oa  to  entitle  the 
owner  of  abutting  pnqterty  to  additional 
compensation.  Cooley  on  Const  Llm.,  p.  683 ; 
DiUon  on  Unnlc.  Oor.  (4th  Ed.)  i  723;  El- 
liott on  Beads  and  Streets,  IS  698,  699;  Booth 
on  Street  Bailways,  H  82,  83;  Joyce  on  Elec- 
tric Laws,  SS  336.  839,  841;  San  Antonio,  etc., 
Ry.  Co.  V.  Llmburger,  88  Tex.  79,  80  S.  W. 
533,  S3  Am.  St.  Bep.  730;  EafiEerty  v.  Cen. 
Trac.  Co.,  147  Pa.  579,  28  AtL  884,  30  Am. 
SL  Rep.  763;  Wagner  v.  Bristol  B.  L.  Ry. 
Co.,  108  Ya.  604,  62  S.  E.  391,  25  L.  R.  A. 
(N.  S.)  1278;  Placke  v.  Un.  Depot  B.  Co., 
140  Mo.  634,  41  S.  W.  91fi. 

On  this  point.  In  Bansom  v.  Citizens'  Ball- 
way  Co.,  104  Mo.  375,  16  a  W.  416,  It  Is 
said:  "Such  a  street  railway  as  this,  so 
laid  and  operated  as  not  to  materially  Im- 
pair access  to,  or  the  enjoyment  of,  the 
adjacent  property,  may  lawfully  be  placed  In 
the  public  highways  of  the  dty,  if  express- 
ly sanctioned  by  proper  authority.  Such  a 
use  does  not  impose  any  additional  burden 
entitling  the  owner  of  adjoining  land  to 
compensation;  nor  can  it  be  Justly  regarded, 
at  the  present  day,  as  any  substantial  lin- 
palrment  of  the  public  easement  or  of  the 
private  rights  of  proprietors  of  land  abutting 
on  the  street**  And  in  Placke  v.  Union  De- 
pot B.  Co.,  mpro,  It  it  said:  *'We  UUnk  it 


must  now  be  regarded  as  settled  law  that 
an  electric  street  railway  laid  to  grade  Is 
not  an  additional  servitude,  and  does  not  In- 
fringe upon  the  property  rights  of  those 
whose  lots  abut  on  the  street" 

Testing  the  complaint  before  ns  by  the 
rules  announced.  It  Is  clear  that  no  cause 
of  action  is  stated  therein.  It  contains  no 
allegation  that  the  railway  track  is  above  or 
below  the  surface  of  the  street  or  was  in 
any  wise  Improperly  or  negligently  construct- 
ed, or  that  the  road,  as  a  structure.  In  any 
way  hampers  Ingress  or  egress.  The  grava- 
men of  the  complaint  Is  the  additional  num- 
ber of  cars  operated  on  the  line,  with  the 
consequent  Increase  in  vibration  and  noise 
by  reason  thereof.  While  it  is  alleged  that 
at  one  point  In  front  of  plalntUTs  residence 
the  west  rail  of  defendant's  road  is  but  three 
feet  from  tlie  curb,  it  la  not  idaimed  that 
thereby  Ingress  and  egress  to  plalntUTs  jwop- 
erty  is  affected.  The  inconvenience  allured 
in  that  respect  arises  from  "the  frequency 
with  which  cars  are  operated  upon  said 
tracks,"  and  in  no  sense  from  the  structure 
itself.  The  defendant  Is  not  liable  fbr  in- 
convenience of  either  character,  because  they 
are  merely  inddent  to  the  nse  of  tin  hlgb- 
way  for  public  travel  Denver  &  S.  F.  By. 
Co.  et  aL  v.  Hannegan,  48  Golo.  122*  9S  Pac. 
843,  16  L.  B.  A.  (N.  S.)  874^  127  Am.  St  B^ 
100. 

[I,  I]  The  mere  fact  fliat  street  ear  tracks 
are  laid  so  close  to  on  abutting  owner's  prop- 
erty at  not  to  pormlt  vehicles  to  stuid  be- 
tween the  tracks  and  the  sidewalk  does  not 
constitute  a  cause  of  acUon  in  fiivor  of  the 
abutting  property  owner  under  the  damage 
clause  of  the  Constitution.  Wagner  v.  Bris- 
tol Belt  Line  By.  Co.,  supra.  The  right  to 
the  use  of  the  street  Is  tlie  same  after  the 
tracks  are  laid  and  the  ears  running  thereon 
as  it  was  before.  Both  he  and  the  defendant 
company,  and  likewise  the  public  generally, 
are  entitled  to  its  reasonable  use  with  due 
regard  to  the  rights  of  each  and  all.  Denver 
City  TranL  Co.  v.  Wright  47  Colo.  866,  107 
Pac  1074;  Carson  v.  Central  B.  Co.,  85  Oal. 
325,  327. 

As  said  In  San  Antonio  Bap.  Tran.  By.  Co. 
V.  Umburger,  supra,  88  Tex.  86,  30  8.  W. 
535.  53  Am.  SL  Rep.  780:  "In  regard  to  the 
matter  of  access  to  the  property,  the  ques- 
tion Is  not  whether  the  construction  and 
maintenance  of  the  railway  Interferes  with 
the  Ingress  and  egress  to  and  from  the  store- 
houses, but  it  Is  whether  such  construction 
and  maintenance  infringe  upon  the  right  of 
access.  It  Is  possible  that  the  operatlcm  of 
a  line  of  omnibuses  or  drays,  or  the  frequent 
passage  of  all  kinds  of  vehicles  for  the  con- 
veyance of  persons  or  property,  may  serious* 
ly  Interfere  with  and  obstruct  the  occupants 
of  the  buildings  In  the  receipt  and  delivery 
of  goods;  and  yet  it  could  not  be  held  that 
such  Interference  was  unlawful.  Every  one 
has  the  right  to  the  use  of  the  street  for  the 
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purpose  for  wUcb  It  was  dedicated,  and  stUl 
In  any  crowded  tHoroughfare  tbe  driver  oC 
any  one  vebicle  almost  neceasarUy  Interferes 
with  the  passage  of  gome  otbor.  One  cannot, 
howerer,  nnreaaonably  delay  to  the  obstmc- 
tlon  of  another.  So  with  the  case  of  a  street 
lallway.  Its  passage  may  be  lawfully  Inter* 
fared  with  by  persons  lawfully  using  the 
thtaoaghfare  for  pleasure  or  for  bnidness. 
It  may  obstruct  the  passage  ot  other  Tehi- 
dse ;  but  it  cannot  legally  do  so,  e^ept  upon 
reasonable  neeesslly.  TbB  right  of  the  com- 
pany to  more  Its  cars  over  its  track  Is  not 
superior  to  the  right  of  another  person  in 
the  iise  of  the  street." 

And  In  Bafferty  t.  Central  Traction  Oo^ 
anpra,  it  Is  said  that  U  at  any  time  the 
abutting  owner  has  occari<m  for  the  presence 
of  vehicles  on  the  street  In  front  of  his  prop- 
erty to  take  away  or  deliver  persons  or 
goods,  he  may  exercise  that  Tight  for  such 
xeasonaUe  time  as  is  necessary  for  his  pur- 
pose; and,  if  in  such  exerdss  of  the  right 
the  passage  of  street  cars  is  Impeded,  they 
must  wait 

[7]  Mcoeorar,  the  w«ll-re««nlsed  rule  is 
ttaat  In  order  for  a  plaintiff  to  stete  a  cause 
of  action  xmOa  Uie  dunsge  clause  of  the 
Constitutimi  he.  must  allege  facts  showing 
that  the  Injnry  to  him  Is  not  only  greater  in 
dsgree,  Imt  dUfemt  in  kind  from  that  suf- 
fered by  the  public  at  lai^e.  The  complaint 
contains  no  such  allegations.  Tbe  annoy- 
ance,  discomfort,  and  Injury  suffered  by  the 
^Intur  from  the  loud  and  disagreeable  nols* 
ea  and  vibrations  produced  the  cars  cas- 
ing over  the  tracks  and  around  the  curves^ 
and  the  ringing  of  alarm  bells  at  the  place 
and  times  in  question,  are  the  same,  except 
In  d^ree,  as  are  suffered  the  public  geD> 
oaUy  as  far  as  such  sounds  and  Tibratlons 
are  beard  and  felt  And  as  to  Injury  to  the 
ingress  and  egress  to  and  from  the  ivemlses 
it  is  iwt  difCeroit  in  kind  from  that  suffered 
by  every  other  owner  of  property  along  tbe 
street  The  use  of  die  street  by  any  one  In 
the  most  careful  mannw,  whether  by  op- 
erating street  ears  thereon,  driving  teams  or 
antmnobiles  or  other  vehicles  over  the  same, 
or  traveling  upon  foot,  does  to  some  extent 
obstruct  ingress  and  egress  to  and  from  tiie 
property  abutting  upon  the  street  But  these 
are  temporary  and  passing  Inconveniences, 
and  affect  the  general  public  In  the  same  man- 
ner as  th^  affect  the  abutting  lovper^  owner, 
differing  only  in  degree.  Rcmier  v.  St  Paul, 
etc,  Ca,  7S  Minn.  211,  77  N.  W.  826,  74  Am. 
St  Rep.  456.  Whether  street  car  tracks  are 
at  the  side  or  in  the  center  of  the  street,  if 
tbe^  damage,  in  the  constitutional  sense,  an 
abutting  property  owner's  ingress  and  egress 
to  and  from  the  street  he  has  a  cause  of 
action.  But,  as  said  In  the  syllabus  of  Wag- 
ner T.  Bristol  Belt  Line  By.  Co.,  sapn:  "An 
sbuttine  owner  Is  not  oitltled  to  damages 
merely  because  his  property  is  made  less  de- 
sirable and  less  comfOTtable  ss  a  resl^Ke 

•For  oUiar 


by  reason  of  the  fact  that  a  street  car  track 
Is  laid  on  the  side  of  the  street  next  to  his 
residence  instead  of  in  the  cmter  of  tlie 
street  When  the  acts  complained  of  amount 
simply  to  an  inotmvenience  or  discomfort  of 
die  occupants  of  tlie  pn^)«ty,  but  the  prop- 
ertf  Its^  does  not  suffer  any  dlndnution  to 
substance,  and  is  not  renderad  Intrinsically 
less  valuable  by  reascm  of  the  public  nse^ 
tliere  can  be  no  recovery.  The  pn^nrty  Is 
not  damaged  wltliln  tbe  meaning  of  the  dm- 
stltutioD.*' 

The  concluslons  we  have  readied  her^n 
are  to  accord  with  tbe  principles  Oils  court 
has  heretofore  announced,  and  likewise  con- 
sistent with  the  best-reasoned  cases  to  other 
Jurisdictions.  So  it  is  unnecessary  to  con- 
tinue the  dlsensstoa  farther.  The  Judgment 
is  affirmed. 

Judgment  afilrmed. 

MUSSEB,  a  J.  (dissenting).  Bach  case  Is 
governed  by  Ito  own  peculiar  facts;^  As  I 
read  the  compUdnt,  tt  appears  to  me  that  it 
alleges  tocts,  which.  If  not  denied  or  if  not 
explained,  are  sufflclmt  to  show  that  the 
property  In  <]ueBtion  has  suffoed  sudi  q>ecial 
damage  as  to  call  for  conu)en8atlon  wittito 
the  true  totent  and  ""w"<pg  of  Uie  provliAon 
of  our  Ckmstltntion,  which  saya,  "That  pri- 
vate property  shall  not  be  taken  or  damaged 
for  public  or  private  use  without  Just  com- 
pensation" (Const  art  2,  |  16),  as  that  pro- 
vision has  been  heretofore  construed  by  this 
court  The  demurrer  Should  have  been  oret^ 
ruled. 

SCOTT,  J..  Jotos  wldi  me  to  this  dissent 


PiNNACLEI  GOLD  MINING  00.  et  sL  T. 
P0P3T  et  aL 
(Supreme  Court  of  Colorado.   April  7,  1913.) 

1.  BXBOTTTOBS  AITO  ADUKZBTBATOBS  Xl  849*)— 

SaijK  of  REALTr  TO  Pat  Debts— OoLum" 

AL  Attack. 

Where  tbe  county  court  has  no  Jurisdiction 
over  proceedings  to  sell  a  decedent's  real  estate 
to  pa7  debts,  or  over  tbe  parties,  and  tbe  wont 
of  jurisdictioD  Is  diflcloied  by  an  Inspection  of 
the  record,  a  decree  ordering  a  sale  ia  void,  and 
can  be  attacked  either  directl:^  or  collaterally; 
but  where  th^  jorisdictioDal  infirmitv  can  be 
discovered  only  by  evidence  aliunde  tne  record, 
the  judgment  is  voidable  only,  and  ia  good  until 
set  aside,  reversed,  or  declared  void  in  a  suit 
brouglit  to  try  that  very  issue. 

[Sd.  Note. — For  other  cases,  see  Ezecutors 
and  Administrators,  Cent.  Dig.  il  1446,  1449- 
1405;  Dec.  Dig.  |  340.*] 

2.  EboeOUTOBB  AHD  ADHiniSTRATOBS  (|  836*) 

— Sau  ov  Beaict  to  Pat  Dibts— Pktz- 

Tzon. 

An  administrator's  netition,  showing  that 
tbe  amount  and  value  of  a  decedent's  personal 
estate,  as  shown  by  the  inventory  and  appraise- 
ment, was  $4,10&  Qiat  S108  thereof  consisted 
of  household  goods  and  furniture  exempt  from 
sale  for  the  payment  of  debts,  that  the  remain- 
der of  the  estate  consisted  entirely  of  shares  of 
stock  in  a  mining  company  having  no  market 
or  salable  valne,  and  which  the  administrator 
had  been  unable  to  sell,  but  which  had  a  pro- 
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■pectire  valoe '  by  Teawm  of  the  favorable  lo- 
cation of  the  proper^,  that  tiie  amoont  of 
claims  against  the  estate  amounted  to  about 
|1;000,  that  decedent  owned  an  interest  in  cer- 
tain upuatented  mining  lode  locations  which  he 
believed  It  was  to  the  interest  of  the  estate  to 
have  sold  for  the  payment  of  debts,  and  that 
they  were  unproductive,  and  the  decedent's  in> 
terest  was  likely  to  he  lost  for  failure  to  do  as- 
sessment work  thereon,  was  anfBdent  to  give 
the  connty  court  Jurisdiction  to  order  a  sale  of 
such  property. 

[Ed.  Note.— For  other  cases,  see  EJxecutors 
and  Administrators,  Cent  Dig.  U  1386-1896: 
Dec.  Dig.  8  3S6.*] 

8.  JUDOKSNT  (I  601*)— Etstot  or  Mistakes, 

EBBOBS  AlTD  IBBBOITLABITIBS. 

Mistakes,  errors,  and  irregularltlM,  al- 
though they  might  rererse  a  case  on  review, 
are  not  jurisdlctimuU,  and  will  not  render  the 

judgment  void. 

[Ed.  Note.~For  other  cases,  see  Judgment, 
Cent  Dig.  |  Ml ;  Dec.  Dig.  i  601.*] 

4.  EXECUTOES  AND  Aduihibtbatobs  <S  380*)— 
Salb  of  Rbaltt  to  Pat  Debts— Collateb- 
Ai.  Attack. 

The  county  court's  finding,  in  a  proceeding 
to  sell  land  to  pay  debts,  that  the  personalty 
was  not  sufficient  to  discharge  the  debts  against 
the  estate  could  not  be  overthrown,  in  an  ac- 
tion Id  the  district  court  to  set  aside  such  sale, 
by  evidence  that  the  county  court  was  mistak- 
en,  especially  in  the  absence  of  a  direct  Issue 
that  such  finding  was  baaed  on  fraud. 

[Bd.  Note.— For  other  cases,  see  Executors 
and  Administrators.  Gent  Dig.  J|  1546-1668, 
1665-1664.  1067;  Dec.  Dig.  |  88&*] 

5.  BxxotrroBa  aitd  Adhzkibtbatobb  (8  836*>— 
Bali  of  Rbaz-tt  to  Fat  Dbbtb— Sum- 
ciEHCT  or  Cladcb. 

A  widow's  allowance,  which  she  elected  to 
toke  In  money  in  lieu  of  the  specific  property 
allowed  her  by  the  appraisers,  was  a  sufficient 
claim  against  the  estate  to  support  a  proceed- 
ing to  sell  the  realty  to  pay  debts. 

lEA.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  I  1843;  Dec 
Dig.^  828.*] 

6.  EKECnTOBS  AHD  ADMXHISIBATOBS  (t  84$*)— 

Sau  or  BXAXTT  TO  Pat  DEBnh-«BTTXMa 

A  decree  of  the  county  court  ordering  the 
sals  of  a  decedent's  realty  for  the  payment  of 
debts  was  voidable,  and  would  be  set  aside,  in 
•  suit  brought  for  tliat  purpose,  as  to  children 
ci  the  decedent  who  were  not  served  with  pro- 
cess, although  the  slieriff's  return  and  the  de- 
cree recited  such  service. 
.  [Ed.  Note.— Fot  other  cases,  see  Executors 
and  Administrators.  Cent  Dig.  I  14tt;  Dec. 
Dig.  I  848.*] 

7.  ExBotrroBS  akd  Aduxnibibatobs  <I  848*)— 
Sale  or  Bealtt  to  Fat  DEBTB--8BTnMa 
Aside. 

Before  a  decree  of  the  county  court  order- 
ing the  sale  of  a  decedent's  real^  to  pay  debts 
can  be  set  aside  for  want  of  sernce  u  process, 
where  the  decree  and  the  sheriff's  return  recite 
such  service,  the  proof  must  be  dear,  unequiv- 
ocal, and  convincing,  or.  in  other  words,  beyond 
a  reasonable  doubt 

[Ed.  Note. — For  otiier  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |  1448;  Dec. 
Dig.  I  348.*] 

8.  BXKOITTOBS  AND  ADHIITIffrRATOBB  (|  880*)— 

Sau  or  Bbaiot  to  Pat  DEBxa— Acnons 

TO  Bet  A8XDB— Btidenoe. 

In  an  action  to  set  aside  the  sale  of  a  de- 
cedent's realty  to  pay  debts,  brought  11  years 
after  the  sale,  evidence  keld  inaofflclent  to  over* 


come  the  recitals  In  the  decree  and  the  sherilFs 
return  of  the  service  of  process,  or  to  support  a 
finding  that  process  was  not  served  on  tbe  de- 

cedenrs  children. 

[Ed.  Note. — For  other  cases,  see  Executors 
a,nd  Administrators,  Cent  Dig.  SI  1545-1663, 
1655-1664,  1667 ;  Dec.  Dig.  {  38I).*] 

9.  SlXECUTOBS  AITD  ADUimSTRATOBS   f{  880*) 

—Sale  or  Realtt  to  Pat  Dbbts— Aotxohb 

TO  Set  Abide— Etidbncb. 

In  an  action  to  set  aside  the  sale  of  a  de- 
cedent's realty  to  pay  debts,  evidence  hM  in- 
sufficient to  support  a  finding  that  process  was 
served  on  decedent's  infant  children  less  than 
10  days  before  the  return  day. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dip.  §1  1545-1668, 

1665-  1564,  1567 ;  Dec  Dig.  «  380.*] 

10.  ExECOToas  ARD  Advinistratobs  (B  887*) 
-Sale  or  Bealtt  to  Pat  Debts— bbbtiob 
BT  PeocEsa. 

Tbe  county  court  had  no  jurisdiction  to 
order  tlie  sale  of  a  decedent's  realty  to  pay 
debto  on  the  first  day  of  a  term,  unless  tbe  par- 
ties were  ssrved  at  least  10  days  prior  thereto ; 
and  if  not  so  served  the  judgment  was  vcddable, 
and  would  be  set  aside. 

[Ed.  Note. — For  other  cases,  see  Dceeutors 
and  Administrators,  Gent  Dig.  ||  1887-1409; 
Dec  Dig.  I  837.*] 

U.  EXEUUTUBS  AND  ADHINtBRATOBa  (|  880*) 

—Sale  or  Bxaltt  to  Pat  Debtb—Aotioiis 

TO  Set  Aside— Evidence. 

Where  the  decree  ordering  the  sale  of  a 
decedent's  realty  to  pay  debts  and  the  sheriff's 
retora  showed  a  proper  service  of  process,  the 
sale  woold  be  set  aside,  on  the  gronnd  that  pro- 
cess was  served  within  10  days  of  the  return 
day,  only  on  evidence  clearly  establishing  the 
untruthfulness  of  the  record. 

[Ed.  Note.— For  other  eases,  see  Bxecntoni 
and  Administrators.  Cent  Dig.  H  1545-15ra, 

1666-  1604,  1667;  Dec  Dig.  8  880>] 

12.  Pboobbs  d  148*)— BsTaBir— OoKOLunTB- 

NESS. 

A  sheriff's  return  of  service  of  process  can- 
not be  impeached  by  a  record  or  statements 
made  by  hun. 

[Ed.  Note— For  other  cases,  see  Process, 
Cent  Dig.  I  201 ;  Dec  Dig.  8  14&*] 

18.  PBOOEas  <|  141*)— Rbtubn— Oohclubite- 

NEBS. 

A  sheriff's  return  of  service  of  process  Is 
controlling,  even  over  the  recitals  in  the  judg- 
ment, and  If  defecdn  or  erroneons  must  be 
amended. 

[Ed.  Note— For  other  cases,  see  Proeass. 

Cent  Dig.  81  188-192;  DecTDIg.  |  liL^I^ 

14.  WiTKEBSBS  (I  370*)— iMFEACmiEHT-OOW- 

xbadictobt  Stateicentb. 

Where  a  sheriff  testifies  orally  In  support 
of  his  return  of  service  of  process,  contradic- 
tory statemente  made  by  him  are  then  admissi- 
ble for  tbe  purpose  of  Impeaching  his  testi- 
mony, when  a  proper  foundation  has  been  laid. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  SS  1209,  1220-1222,  1247-1^6; 
Dec  Dig.  I  8'A.*] 

16.  EXECUTOBS  AHD  ADUXNISIBATOBB  (|  880*) 

—Sale  or  Realtt  to  Pay  Dkbts— Sbttinq 
Aside. 

The  district  court  is  not  a  court  of  review, 
and  had  no  jurisdiction  to  set  aside  a  proceed- 
ing in  the  county  court  to  sell  the  lands  of  a 
dMcdent  to  pay  debts,  the  conveyances  there- 
under, and  a  United  States  patent  to  a  subse- 
quent purchaser,  but  if  the  proceedings  were 
void  on  account  of  the  fraud  of  the  administra- 
tor, of  which  subsequent  purchasers  had  knowl- 
edge, it  could  grant  relief  only  by  declaring 
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■aeb  parcbucn  to  be  constcnctlTe  tnuteei  and 
compelling  a  Teconveyance. 

rsd.  Note.— For  other  easea,  aee  Bzecnton 
and  Administratoti.  Gent  Dig.  tt  1645-1053. 
166&-1064,  1567;  Dw.  Dig.  f  SSo.*! 

16.  BXEOUTOBS  AND  ADiaHIBTBATOBS  Q  888*) 

—Sale  of  Lahd— Bona  Fin  Pubchasbbs 

— GoHstKCcnvs  Noxici. 

After  the  deatii  of  the  owner  of  an  interest 
tn  two  mining  claime,  his  widow  and  the  other 
owner  conveyed  the  claim  to  V.,  who  conveyed 
to  a  corporation  nnder  an  agreement  with  the 
other  organizers  of  the  corporation  that  if  they 
became  diaeatisfied  the  claiioe  conveyed  by  each 

SEirty  would  be  reconveyed.  They  did  become 
IsaatiBfied,  and  the  claims  conveyed  by  the 
other  parties  were  recon^yed.  One  of  the  oth- 
er organizers  was  appointed  administrator  of 
the  decedent's  estate  and  sold  such  claims  for 
the  payment  of  debts.  V.  bad  them  purchased 
at  such  sale  for  him,  in  order  to  perfect  his 
title,  had  the  interest  In  one  of  such  claims  ac- 
quired at  such  sale  conveyed  to  the  corporation, 
and  by  It  to  defendant's  grantor,  and  received 
the  pay  therefor,  the  corporation  and  the  other 
organizers  receiving  do  part  thereof,  pursuant 
to  the  agreement  for  reconveyanoe.  He  had 
the  interest  In  the  other  claim  conveyed  to  bis 
wife,  who  immediately  conveyed  it  to  the  ad- 
ministrator for  a  valuable  consideration.  De- 
Cendanti  bought  the  property  In  good  faith, 
witiiont  aetou  knowledn  of  any  inflrmtty  in 
the  title.  Hdd.  that  U  there  was  any  frand 
in  connection  with  the  sale  on  the  part  of  the 
administrator  defendants  were  not  charged  with 
oonstructive  notice  tbereol 

[Ed.  Note.— For  other  e«Ma,  w*  Ikeentors 
and  Administrators*  Cent  Dig.  B  1578-1682; 
Dec  Dig.  I  888.*} 

17.  EXEOCTOBS  AND  Adhxivibtbatobs  {|  867*) 
— Saue  or  Bbaltt  to  Pat  Debts— SETTiNa 

ASIDB. 

An  administrator's  sale  of  the  decedent's 
realty  for  the  payment  of  d^bta  was  not  fraud- 
alent  or  invalidated  becaoM  the  purchaser 
bought  the  land  for  the  purpose  of  perfecting 
bis  title  under  a  conveyance  from  the  widow; 
the  purchaser's  intent  in  bidding  ordinarily  be- 
ing immateriaL 

{Ed.  Note.— For  other  eases,  sea  Executors, 
and  Administrators^  Gent  Dig.  U  1645-1549; 
Dec  Dig.  I  867.*] 

Appeal  from  District  Ooort,  Teller  Ocnm- 
tgr ;  Jamea  Ow«d,  Judge. 

Action  by  Mary  A.  Popat  and  otban  agalnat 
the  Pinnacle  Gold  Mining  Company,  the  Fly- 
ing Glond  Gold  Mining  Company,  and  oth- 
era.  From  a  Judgmoit  t<a  plalntlffa,  the  de- 
fendants named  appeaL  Bevereed  and  re- 
manded. 

Franklin  E.  Brooks,  Michael  B.  Hurley, 
and  George  W.  Blerbaner,  all  of  Colorado 
SinlngB,  Guy  P.  Nevitt,  of  Cripple  Creek,  and 
H.  Alexander  Smith,  of  Colorado  Springs, 
for  appellanta  Charles  O.  Bntler,  of  Dot- 
ver,  for  appellees. 

GARBIGTTES,  X  John  P«pst  died  Intes- 
tate May  15,  1895,  owning  an  nndlvlded  in- 
terest In  unpatented  mining  lode  locations  In 
the  Cripple  Creek  district  He  left  aa  his 
heirs  his  widow.  Honors  P<vst,  and  vi^t 
mtaior  chldren,  for  whom  she  was  appointed 
guardian.  John  Nokm,  the  administrator, 
under  an  order  from  the  county  court,  sold 
the  estate'a  Interest  In  tlie  Brlndsmaid  and 


XJncle  Sam  locations  at  pnbUc  sale  to  Frank 
Dodson.  By  mesne  conveyances  the  title  to 
the  Brlndsmaid  passed  to  Famswortb,  who 
patented  it  and  conveyed  it  to  the  Pinnacle 
Company,  which  conveyed  a  portion  to  the 
Flying  Cloud  Company.  The  Blanche  Com- 
pany acquired  the  TTncIe  Sam.  Before  this 
suit  was  commenced,  two  of  the  children, 
George  M.  and  John  F.,  became  of  age  and 
deeded  an  undivided  one  thirty-second,  and 
the  widow  deeded  an  undivided  one-slxtb, 
interest  In  both  locations  to  S.  A.  Phlpps  and 
W.  R.  GlUpatrlck,  In  consideration  for  which 
they  were  to  bear  the  expense  of  this  litiga- 
tion. George  M.  Popst,  John  F.  Popat,  Hon- 
ora  Popst,  8.  A.  Phlpps,  and  W.  B.  GlUpat- 
rlck Individually,  and  Mary,  \milam,  Mi- 
chael, Hugh,  Haxiry  and  James  Popat,  minors, 
by  Honors  Popst  as  guardian,  commenced 
this  suit  July  2,  1902,  against  the  Pinnacle 
Gold  Mining  Company,  the  Flying  Cloud 
Gold  Mining  Company,  John  Nolon,  and  the 
Blanche  Gold  Mining  Company.  The  sub- 
ject of  the  action  was  the  Brlndsmaid  and 
Uncle  Sam  locations;  the  object  of  the  ac- 
tion was  to  recover  the  title  that  had  been 
divested  by  the  administrator's  sale  of  real 
estate  to  pay  debts.  The  court  found  all 
the  issues  in  fovor  of  the  children;  also  in 
fevor  of  Phlpps  and  Glllpatvlck  as  to  the 
one  thirty-second  Interest  conveyed  to  them 
by  George  and  John.  It  found  against  Hon- 
ors Popst;  also  against  Phlpps  and  Glllpat' 
rick  on  the  one-sixth  Interest  conveyed  by 
her.  It  declared  the  county  court  Jadgmaot 
void  and  ordered  It,  the  administrator's  sale, 
the  certificate  thereto  order  apinrorlng  It,  ad- 
ministrator's deed,  patent  to  Funsworth, 
and  all  the  mesne  conveyances  from  Dodson 
to  appellants,  nnnnlled  and  set  asldft  It 
found  these  w«e  ekmds  wlilch  It  ortoed 
removed  from  the  title  of  ttiose  In  whose 
favor  It  found.  Tin  pinnacle  and  Flying 
Glond  Companies  appealed:  ttw  Brlndsmaid 
being  the  only  property  affected  by  the  ap- 
peaL 

There  were  four  issues  involved:  First, 
that  the  county  court  acquired  no  Jurisdic- 
tion over  the  proceedings  to  sell  real  estate 
to  pay  debts,  because  the  petition  failed  to 
state  necesmy  Jorlsdictlonal  tacts,  and  tiie 
order  contained  recitals  showing  the  court 
acted  irithout  Jurisdiction;  second,  that  no 
summons  was  In  fact  served  on  the  children, 
though  the  decree  recites  and  the  return 
shows  they  were  pezanially  served;  third, 
that  the  summons  was  not  in  fact  swred  10 
days  prior  to  November  2,  1896,  though  the 
return  shows  and  tbe  decree  finds  10  d^' 
prior  serrloe;  fourth,  that  the  purchaser  at 
the  admlnlatrator's  sale  fraudnleaitly  pnr- 
chased  the  locatlonB  for  the  administrator 
and  his  associates  for  an  inadequate  price, 
of  which  fraud  appellants  had  notice  The 
district  court  made  no  spedflc  findings  on 
any  issue,  but  found  all  of  them  in  favor  of 
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the  children,  which  hu  compelled  i»  to  re- 
Tlew  all  the  lasnea  and  a  Tery  Tolmnlnoiu 
record.  To  mate  the  caae  Intdligent,  we 
feel  obliged  to  set  forth  rather  fully  the  pe- 
tition and  ordtf  of  sale,  as  follows: 

T^tlon  for  Sale  of  Real  Estate; 
"(nied  0<^b«r  SI.  18M.) 
"State  of  Colorad<^  Codnty  of  El  Paso— as.: 

"In  the  County  Conrt 

"In  the  Matter  of  the  Estate  of  George 
Popst,  Deceased. 

"Petition  for  the  Sale  of  Real  Eetato. 

"John  Nohm,  as  adndnlalxatw  of  the  es- 
tate of  George  Popst,  shorn  the  court :  That 
the  amount  and  value  of  the  personal  estate 

belonging  to  deceased  at  hla  death,  as  shown 
by  the  inventory  and  appraisement  herein, 
was  94,108.00;  that  of  said  amount,  the 
¥108.00  consists  of  the  household  goods  and 
furniture  which  are  exempt  from  sale  for  the 
payment  of  debts;  that  the  (4,000.00  con- 
sists entirely  of  72,499  shares  of  the  caidtal 
stock  of  the  Mineral  Rock  Mining  Company, 
which  stock  has  no  market  or  salable  value 
at  this  time,  and  cannot  now  be  sold  or  dis- 
posed of,  although  your  petitioner  has  used 
every  effort  to, secure  a  sale  thereof;  that 
while  the  stock  has  now  no  market  or  sala- 
ble value,  it  has  a  prospective  value  by  rea- 
son of  the  favorable  location  of  the  property, 
and  on  this  account  something  is  likely  to  be 
realized  from  it  for  the  estate  In  the  future; 
that  tot  this  reason  none  of  the  eetata's  per- 
sonal property  has  been  sold;  that  the 
amount  of  claims  allowed  against  the  estate, 
and  the  amount  still  existing  and  not  allow- 
ed, as  near  as  he  is  able  to  estimate  the 
same,  Is  about  $1,000;  but  he  is  unable  to 
state  what  porUon  thereof  has  been  allowed. 

"Decedent  died  seised  of  the  following  In- 
terest in  real  estate:  One-fifth  Interest  in 
the  CrisUe  Lite  lode,  value  $25.00;  one- 
fonrth  interest  In  the  Sarah  Ann  McDonald 
lode,  value  $25.00;  one-fourth  Interest  In 
the  Flying  Cloud  lode,  value  $25.00;  one- 
half  Interest  in  the  Brlndsmald  lode,  value 
$26.00;  one-half  interest  in  the  Uncle  Sam 
lode,  value  $60.00;  one-third  interest  In 
the  Little  Mary  lode,  value  $25.00;  one-fifth 
interest  In  the  Mollie  Gibson  lode,  value 
$25.00;  one-ftftfa  Interest  In  Old  Branch 
lode,  valne  $25.00 ;  one-flfth  interest  In  Roan- 
na  lode,  value  $150.00— in  the  Cripple  Creek 
mining  district  That  tb^  all  consist  at 
mining  lode  locations  only ;  no  patents  hav- 
ing beoi  Issued  tor  any  of  them.  That  he 
believes  It  will  be  to  the  interests  of  the  es- 
tate to  have  Its  interest  in  the  Boanna, 
Brlndsmald,  and  Uncle  Sftm  locations  sold 
by  order  of  court  for  the  paymoit  of  debts 
for  the  following  reasons:  First,  because 
there  Is  no  personal  property  and  no  funds 
In  the  hands  of  petitioner  with  which  to  pay 
or  discharge  debte.  Second,  because  said 
lode  mining  daima  are  onprodactiveb  and 
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no  revenue  can  be  received  from  them  with- 
out mudi  eiqwnse,  and  the  aasessmrat  vortc 
thereon  for  the  year  189^  has  not  been  done, 
and  there  Is  great  danger  Out  the  estates 
Interest  in  the  locattons  may  be  lost  unless 
flie  propwtr  le  sold.  Tbat^  In  hla  jn^mmt; 
the  eatat^B  Interest  In  the  dalms  can  be 
sold  to  better  advantage  at  private  sale  than 
at  pnbllc  anctlfflL  lliat  the  h^rs  of  decedent 
are  Honora  Popst,  his  widow,  John  F., 
James,  Harry  A..  Hn^  J.,  Michael.  William 
and  Mary  Popst,  hJs  minor  diUdm.  Prayer 
for  snmroons.  That  be  be  directed  to  seU 
the  locations  at  private  sale.  That  tbe  conrt 
aid  him  in  disposing  of  tbe  property,  or  oth- 
erwise provide  for  the  payment  of  claims 
against  tbe  estate. 

"Decree  for  Sale  of  Real  Bstatik 
"OriM  Novembw  14,  18M.) 

"State  of  Colorado,  County  of  El  Paso— as. : 

"In  die  County  Court  In  Probate. 

*WoTember  Term,  A.  D.  1896. 

'In  the  Matter  of  John  Nolon,  Admlnlstra- 
tor  of  the  Estate  of  Gemrge  P<98t^  Deceas- 
ed, Petitioner,  t.  Honma  Popst,  ^dov, 
John  F.,  George  IL,  James;  Harry  A., 
Hu^  J.,  MKdiad*  William  and  Mary 
Popst,  Respondents, 

"Decree  for  the  Sale  of  Real  Estate  to  Pay 
Debts,  FUed  November  14.  1806. 

"This  day  comes  John  Nolon,  administra- 
tor and  petitioner  herein,  and  the  respondents 
John  F.,  George  M.,  James,  Harry  A.,  Bagh 
J.,  Michael,  William  and  Mary  Popst  also 
come  by  George  W.  Musser,  as  their  guardian 
ad  litem,  and  file  tlieir  answer,  and  the  cause 
coming  on  to  be  heard,  and  it  satisfactorily 
.appearing  to  the  court  from  the  records  and 
flies  herein  that  the  respondents  have  been 
personally  served  with  summons  by  the 
sheriff  of  tttls  county  more  than  ten  days 
before  tiie  return  day  thereof  (Novonber  2). 
thereupon  it  is  ordered  that  Honora  Popst 
be  called,  and  she,  being  three  times  solemn- 
ly called  in  open,  conrt  by  the  sheriff,  comes 
imt,  nor  any  one  for  her,  but  makes  default ; 
whereupon  it  is  ordered  that  the  petition  be 
taken  as  oonfesaed  against  said  adult  re- 
qHrndeot. 

"And  now  this  cause  coming  on  to  be 
heard  upon  the  petition  taken  as  confessed, 
as  aforesaid,  the  answer  of  the  guardian  ad 
litem,  and  the  exhibits,  pnx^  and  testimo- 
ny produced  and  taken  in  open  court,  and 
It  satisfactorily  appearing  to  the  court  that 
Gecnge  Popst  departed  tbls  life  May  10^ 
1690^  leaving  Honora  Popat,  Us  widow,  and 
John  F.,  George,  Harry  A.,  Hn^  J.,  Ul^ia^ 
James,  WilUam  and  Mary  Popst,  bis  chil- 
dren and  only  heirs  at  law,  that  the  petition- 
er was  duly  appointed  administrator  of  his 
estate,  and  Out  letters  woo  duly  granted  to 
him,  bearing  date  September  90,  1895,  and 
that  petitioner  has  made  a  Just  and  true  ac- 
count ei  Oio  condition  ot  the  estate  to  Che 


Digilized  by  Google 


phtkaclb  gold  lUNnra  go;  t.  pofst 


417 


court,  and  that  tbe  personal  estata  is  liwnffl- 
dent  to  pay  the  debts  of  George  Popat,  de- 
ceased, and  the  ^«p^«w  of  adminlatration, 
and  It  further  appearing,  and  the  court  eo 
flndlnK  tjiat  the  amount  of  tbe  defldency. 
fttcaeaald,  la  the  sum  of  |13(U!0,  bealdea  ac 
crned  Intereat  Um«on,  and  coaia,  ttiat  the 
petttSoner  has  made  and  returned  to  the 
eoort  an  Inventory  of  the  real  estate  of  tbe 
daoeaeed,  and  caused  it  to  be  apivalsed  as 
reQulred  by  law,  tbe  anpralaed  Talne  Uiereot 
amounting  In  tbe  nggni^to  to  the  anm  of 
$280.00,  and  It  furthw  appearing  that  the 
aald  George  Popst  dl^  sdMd  of  the  foUow- 
iag  real  estate  altnated  In  El  Paso  ooonty, 
to  wit,  one-half  Intereat  Brlndsmald,  cue- 
half  Intweat  TTnde  Sam,  and  one-flfth  Inteiv 
est  Boanna  lode  mining  locatlona,  and  tbe 
oonrt  having  ascertained  that  It  will  be  nec- 
essary to  aell  all  the  interest  of  tbe  said 
estate  therdn  to  pay  the  defldeney  afore- 
said, with  Uie  expenses  of  admlnlatratloD 
due  and  to  accme,  and  petltlcmer  having 
filed  Us  bond  with  surety  thereon,  wMdk  Is 
apuvored  and  acceptable  to  tibe  court: 

"It  Is  therefore  ordered  Out  said  petition- 
er sell  at  private  sale  one-half  Intereat  In 
tbe  Brlndsmald,  one-half  Interest  in  the  Un- 
cle Sam,  and  one-flfth  Interest  in  the  Boan- 
na mining  lode  locations  to  pay  the  debts 
now  due  from  said  estate  and  tbe  costs  of 
adjaUntotratlott  due  and  to  accme. 

"It  being  tbe  opinion  of  tbe  court  it  would 
benefit  the  estate  to  sell  at  private  sale,  It 
Is  ordered  that  said  premises  be  sold  upon 
tbe  following  terms:  For  cash  upon  10 
days*  notice  in  the  Morning  Times,  a  daily 
newspaper  of  general  circulation  In  El  Paso 
county,  which  terms  shall  be  distinctly  set 
forth  In  all  the  advertisements  of  sale.  And 
If  sold  at  private  sale,  the  real  estate  shall 
not  be  sold  for  less  than  the  appraised  value 
of  each  separate  parcel;  and  In  no  event  sball 
tbe  petitioner  herein,  either  directly  or  In- 
directly, become  tbe  purchaser  of  any  part 
hereof.  And  it  Is  farther  ordered  that  upon 
making  such  sale,  and  payment  by  the  pur- 
chaser, that  petitioner  execute  and  deliver 
to  the  purchaser  a  certificate  of  sale  as  in 
the  case  of  sales  of  real  estate  upon  execu- 
tion, and  re^port  bis  action  to  the  court; 
further  that  the  cause  stand  continued  to 
the  next  term  for  the  hearing  and  action 
upon  the  report 

"Etone  in  open  court  the  14tb  day  of  No- 
vember, 1890." 

On  November  27,  1896,  Qie  administrator, 
at  a  duly  advertised  public  auction  on  the 
street  in  Cripple  Greek,  sold  tbe  estate's  in- 
terest In  tbe  Brlndsmald  and  Uncle  Sam 
locations  to  Dodson  for  ^200.  Tbe  sale  was 
approved  by  tbe  court,  and  January  4,  1897, 
the  administrator  gave  Dodson  a  deed. 

[1]  2.  Discussion  has  arisen  at  the  begin- 
ning whether  the  attack  on  the  county  court 
proceedings  is  direct  or  coUatwaL  This 
ISXP.-^ 


Und  of  a  direct  atte^  Is  usuaqy,  bnw^t 
for  the  purpose  of  estabUshlng  by  evidence 
aliunde  the  record  the  untruUkfulness  of  its 
recitals  and  to  bare  the  voidaUe  judgment 
resting  upon  tfie  untruthful  record -declared 
void.  If  the  county  court  acquired  no  Juris- 
diction over  tbe  inoeeedli^  by  petitl<m  to 
sell  real  estate^  or  over  the  person  by.  »evv- 
loe  of  summons*  and  an  inspection  of  tiie 
record  disclosed  the  want  of  jurisdiction,  tbe 
judgmoit  was  void,  and  could  be  attacked 
in  any  actton,  dther  directly  or  collaterally, 
wlinever  and  wherever  it  was  6tous3)t  In 
question.  If  ttiere  was  any  jurisdictional 
inflrmlty  In  the  county  court  proceedings 
which  could  <mly  be  discovered  by  evidence 
aliunde  Uie  record,  then  tbe  jud^«:it  was 
not  void,  but  voidable  and  was  good  until 
set  aside,  reversed,  or  declared  vdd  in  a 
suit  broufi^t  to  try  that  very  Issue.  Where 
the  Issue  Is  that  tbe  Judgment  is  void,  tho 
trial  is  by  an  inspection  of  the  record-  Where 
the  Issue  is  tbat  the  Judgment  is  voidable, 
the  trial  is  matters  dehors  tbe  record. 
Kavana^  v.  Hamilton.  S3  Cola  157,  125 
Pac.  512;  Board  of  Gonunlssioners  v.  Piatt, 
79  Fed.  567,  25  O.  G.  A.  87;  52  Gent  Law 
J.  420. 

(2]  S.  An  inq>ectlon  of  ttie  county  court 
record  ordering  the  administrator  to  sell 
real  estate  to  pay  debts  does  not  disclose 
that  the  order  was  v<^d  on  aucount  of  the 
failure  of  tbe  court  to  acquire  Jurisdiction 
over  the  proceedings.  The  petition  conforms 
snbstantlally  wltik  the  statute,  and  by  the 
great  weight  of  auOkOrity  was  sufficient  to' 
invoke  the  Jurisdiction  of  the  court  over 
the  proceedings.  Nichols  v.  Lee,  16  Colo. 
147,  26  Pac.  157;  Bateman  v.  Reitier.  19 
Colo.  547,  36  Pac.  648 ;  Mortgage  TTMt  Co. 
V.  Redd,  88  Colo.  458.  88  Pac.  473,  8  L.  R.  A. 
(N.  B.)  1215, 120  Am.  St  Rep.  132 ;  Kavanagh 
V.  Hamilton,  53  Oola  1S7,  3^  Pac.  512; 
Kanson  v.  Duncanson,  160  U.  S.  53^-547, 
17  Sup.  Ct  647,  41  L.  Ed.  IIOB ;  Kretslnger 
V.  Brown.  165  Fed.  612,  91  C.  O.  A.  4^: 
Ivorson  v.  Loberg,  26  111.  180,  79  Am.  Dec, 
364;  Stow  V.  Kimball,  28  III.  108;  Qoudy 
V.  Hall,  86  111.  313,  87  Am.  Dec.  217 ;  Moore 
V.  NeU,  39  111.  256,  89  Am.  Dec.  303;  Brad- 
ley V.  Drone.  187  IIL  176,  58  N.  B.  304,  79 
Am.  St  Rep.  214;  Salter  v.  Hllgen,  40 
Wis.  863;  Tallman  V.  McCarty,  11  Wis.  401; 
Blackman  v.  Mulhall,  19  S.  D.  534,  104  N. 
W.  260;  Magee  v.  Big  Bend  Co.,  51  Wash. 
406,  09  Pac  16;  Burrts  v.  Kennedy,  108 
Cal.  331,  41  Pac.  458;  Estate  of  Devlncenzl, 
119  Ca!,  498,  61  Pac.  84B;  Sweet  v.  Ward. 
43  Kan.  696,  28  Pac.  941 ;  18  Cyc.  771. 

[3]  Mistakes,  errors,  or  Irregularities  are 
not  Jurisdictional,  and,  thou^  they  might 
reverse  a  case  on  review,  will  not  render  tbe 
Judgment  void. 

In  Nichols  V.  Lee,  supra  (on  rehearing) 
16  Colo.  154,  26  Pac.  167,  no  Inventory  and 
appraisement  were  filed,  and  It  was  contend- 
ed that  the  filing  of  these  documents  was  a 
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condltton  precedent  to  tti«  rlgbt  to  lell  real 
cBtate ;  but  tbls  court  held  the  statute  meant 
that  whenever  It  shall  appear  after  and  not 
bp  an  Inventory  and  appraisement ;  tbat  aft- 
er was  a  designation  of  tlm^  not  jurisdic- 
tional, fixing  the  order  of  proceeding;  that 
a  failure  to  file  any  Inventory  and  appraise* 
ment  might  be  an  irregularity  suffldent  to 
reverse  the  case  on  review,  but  would  not 
prohibit  the  court  from  acquiring  Jurisdic- 
tion over  the  proceedings;  that  the  petition 
is,  in  effect,  a  complaint,  and  la  sufficient 
to  confer  jurisdiction  upon  the  court  if  It 
contains  enough  to  call  upon  those  heirs 
who  are  parties  to  respond;  because  noth- 
ing im  taken  as  confessed,  th«  court  must 
take  the  testlsiK«j  and  decide  the  case  on  tlie 
evidence. 

[4]  The  county  court  Is  a  court  of  general 
Jurisdiction,  and  presumably  it  found  from 
evidence  produced  on  the  heariim  of  the  peti- 
tion that  the  personalty  was  not  aoffld^t 
to  discharge  the  debts  against  the  estate. 
This  finding  could  not  be  overthrown  or  re- 
versed on  the  trial  In  the  district  court  by 
evld^ce  ahowlng  that  tiie  county  court  was 
ndataken. 

It  la  claimed  the  Invoitory  and  aniraise- 
ment  diow  tliat  the  Ulneral  Rock  stotk  mm- 
ed  by  the  estate  vaa  valued  at  94,000.  They 
do;  but  the  petition  recites  that  it  was  the 
only  personal  propert7  belonging  to  the  es- 
tate, except  exempt  household  goods,  ap- 
praised at  $108,  selected  fay  the  widow  at 
that  valtiatlon  as  a  part  of  her  allowance; 
that  the  value  of  the  mining  stock  was  whol- 
ly proqtecUve ;  tbat  it  had  no  market  value, 
and  could  not  be  sold  at  any  price.  The 
presumptlcm  la  that  tlie  court  heard  evi- 
dence on  this  allegation,  and  found  It  true, 
which  left  the  estate  with  no  available  as- 
sets. 

The  ^strict  court  took  evidence  upon  the 
value  of  this  mining  stock  to  ascertain,  as 
we  understand,  whether  there  was  a  neces- 
sity to  eeil  real  estate  to  pay  debts  when 
the  petition  was  filed.  This  It  had  no  right 
to  do,  especially  in  the  absence  of  a  direct 
issue  that  the  finding  of  the  county  court 
was  based  upon  fraud.  But  waiving  the 
Irregularity  of  admitting  this  evidence,  it 
shows  that  at  the  time  the  petition  was 
heard  the' stock  was  only  worth  about  one 
cent,  or  a  cent  and  a  half,  a  shar& 

[G]  Counsel  further  claims  that  the  probate 
flies  lntrodu<^  In  evidence  In  the  district 
court  show  that  no  claim  had  been  allowed 
against  the  estate  when  the  petition  to  sell 
was  filed.  If  these  files  were  competent  for 
the  purpose  of  Impeaching  the  findings  and 
Judgment  of  the  county  court  (which  we  do 
not  decide),  still  counsel  is  mistaken  as  to 
their  effect  The  files  show  tbat  the  widow's 
allowance  was  fixed  at  f 1,860 ;  that  the  ex- 
empt household  goods  and  furniture  were 
appraised  at  $108 ;  that  on  October  25.  1896, 
she  relinquished  her  claim  to  the  appraisers' 


eatfmato  ot  qiecUlc  property  allowed  btr  as 

widow's  allowance,  and  in  lieu  thereof  elect- 
ed to  take  the  houa^old  goods  at  the  ^ 
praised  value  of  $108,  and  the  balance  of 
the  allowance,  $1,752,  In  mon^.  Ttais  was  a 
year  before  the  petition  to  sell  real  estate 
was  filed,  and  was  a  claim  against  the  estate, 
for  the  payment  of  which  the  administrator, 
in  the  absence  of  personal  property  from 
which  it  could  be  realized,  could  resort  to  the 
real  estete.  The  court  was  not  justULed  in 
finding  the  fivst  Issue,  tbat  the  iudgment  of 
the  county  court  waa  void,  againat  the  ap- 
pellants. 

[I,  7]  4.  If,  in  truth,  the  (diUdren  were  not 
served  with  process,  though  the  sheriff's  re- 
turn shows  and  the  order  recites,  they  wer^ 
then  the  Judgment  was  voidable  as  to  than, 
and  the  conrt  could  declare  it  void  in  this 
salt  brought  for  that  purposa  Kavanagh  v. 
HamUton,  6S  Oolo.  157, 125  Pac.  612.  But  be- 
fore the  ofilcer's  return  and  the  court  re- 
dtels  could  be  overthrown  and  the  Judgmoit 
declared  void,  the  proof  must  be  <dear,  un- 
equivocal, and  convincing;  in  other  words» 
beyond  a  reasonable  doubt.  Eavanagh  v. 
Hamilton,  53  Cola  167, 125  Pac  612 ;  Butsch 
V.  Smith,  40  Colo.  66,  90  Pac  61 ;  Balrd  v. 
Baird,  48  Oolo.  609,  Ul  Pac  79 ;  32  Cyc  517. 

[t]  At  the  time  ot  the  death  of  Popst  in 
May,  1805,  the  children  were  of  the  follow- 
ing ages:  Haiy,  3;  William,  4;  Michael,  6; 
Hugh,  8 ;  Harry,  10 ;  James,  11 ;  George,  12 ; 
and  John,  Id  years.  This  trial  was  in  April, 
1907,  12  years  afterward.  The  sherlfTs  re- 
turn shows  the  summons  from  the  county 
court  was  served  in  October,  1896,  almost 
11  years  before  this  triaL  All  the  children 
except  the  two  oldest,  George  and  John,  tes- 
tified, and  th^  evidence  was  Intended  to 
show  that  none  of  them  had  been  served 
with  summons.  In  &ct,  James  and  some  of 
the  others  steted  positively  they  were  not 
served,  and  he  being  the  oldest,  we  will 
analyze  his  testimony.  He  was  a  mere  boy 
at  that  time,  and  it  was  a  long  period  in  a 
boy's  life  before  tbds  trial  occurred.  It  is 
unbelievable  that  at  the  time  he  testified  he 
could  by  his  unaided  memory  recollect  tbat 
no  summons  was  served  upon  him  almost  11 
years  before.  When  questioned  as  to  bow  he 
knew  he  was  not  served,  be  said  because  on 
the  date  of  the  alleged  service  he  had  taken 
dinner  with  Mrs.  Dorrlty,  which,  with  noth- 
ing to  aid  bis  memory,  was  even  more  as- 
tonishing. The  most  charitable  view  to  be 
token  of  such  evidence  la  that  he  had  no  rec- 
ollection of  being  served,  which,  in  fact^  is 
the  effect  of  his  testimony.  After  so  long  a 
time  It  would  be  extremely  dangerous  to  ac- 
cept the  unaided  recollection  of  any  i>»rson 
to  overthrow  the  findings  of  a  court  and  the 
return  of  a  sworn  officer,  and  more  especial- 
ly Is  this  true  of  the  statements  of  children, 
who  have  no  conception  of  court  procedure. 

The  return  of  the  officer  showed  personal 
service  upon  these  children;  the  decree  re- 
cites they  were  person^UIy  suved;  the  at- 


Digilized  by  Google 


Cola) 


PINNAOLB  OOIiD  UININGh  00.  ▼.  POPST 


419 


tonwj  who  conducted  the  prooeedlags  for 
the  administrator  testUed  that  he  made 
previous  arrangements  with  Mrs.  Popst,  who 
at  that  time  was  friendly  to  and  aiding  In 
the  proceedings,  to  have  all  the  chUdrw  at 
home  so  th^  conld  be  served ;  and  the  oflB- 
cer  who  made  the  service  testlfled  that  he 
went  to  their  home,  found  the  chlldmi  there 
according  to  arrangements  of  whlcii  he  bad 
been  told,  and  served  th^  all  persOTiaUy  In 
the  manner  designated  in  the  return.  The 
evidence  on  the  trial  that  the  children  were 
not  served  waB  negative  In  charact^,  and 
was  not  of  that  clear  and  convincing  nature 
required  to  overcome  the  positive  evidence, 
taken  dn  connection  with  the  official  return 
and  court  recitals  In  the  judgment  The  dis- 
trict court  was  not  warranted  In  finding  tlie 
second  Issue  against  appellants. 

[I]  6.  The  third  issue  tried  was  that  the 
Bununons  was  served  on  the  20th  Instead  of 
the  22d  of  October,  as  shown  by  the  return. 
The  summonB  was  prepared  and  signed  Oc- 
tober 20th  the  attorneys  Seeds  A  Parker, 
and  October  21st  was  issued  by  the  clerk  of 
the  court  The  final  clause  signed  by  the 
attorneys,  save  their  signatures,  was  type- 
written, as  follows:  "Witness  our  Iiands  on 
this  20th  day  of  October,  1806.  [Signature.]" 
The  clOTk  Issuing  the  summons  wrote  the 
following:  "Given  under  my  iiand  and  the 
seal  of  said  court  this  2lBt  day  of  October, 
1886.  [Signatores  and  court  seal.]"  The  re- 
turn, excepting  the  day  of  the  month,  Is  type- 
written, as  follows:  "State  of  Colorado, 
County  of  EH  Paso— es.:  I  hereby  certify  that 
I  have  duly  served  the  within  summons  on 
this  22nd  day  of  October,  A.  D.  1886,  upon 
the  vrithin-named  defendants  Honors  Popst 
John  P.  Popst  George  M.  Popst  Jauies  Popst 
Harry  A.  Popst,  Hugh  J.  Popst  Michael 
Popst  William  Popst  and  Mary  A.  Popst  and 
each  of  them,  by  reading  the  same  to  them 
and  each  of  them  peraonally  In  the  county  of 
Bl  Paso  and  state  of  Colorado.  W.  S.  Boyn- 
ton,  Sheriff,  by  J.  W.  Lupton,  Deputy."  Mrs. 
Popst  testified  Lupton  came  to  her  home  in 
October,  1886,  and  served  some  process,  and, 
while  she  did  not  fix  the  date,  an  attempt 
was  made  to  show  that  it  was  on  the  28th, 
As  the  court  found  against  her,  and  she  has 
assigned  no  cross-errors,  we  would  not  con- 
sider this  question,  were  it  not  that  all  the 
issues  were  found  In  fbvor  of  the  children, 
from  which  It  Is  argued  the  servd<»  on  them 
was  on  the  29th,  notwithstanding  the  incon- 
sistent position  is  taken  that  they  were  not 
served  at  alL  The  posslblllt?  that  the  court 
may  have  declared  the  Judgment  void  for 
this  reason  compels  us  to  review  this  matter. 

[IB,  tl]  The  county  court  was  without  ju- 
risdiction, under  our  statute,  to  try  the  case 
on  the  first  day  of  the  term,  unless  respond- 
ents were  served  at  least  10  days  prior  there- 
to. If  the  service  was  in  fact  on  the  20th, 
then  the  ofl!icer*8  return  and  the  recitals  In 
the  order  are  untrue,  the  judgment  was  void- 
able, and  the  district  court  on  direct  attack. 


could  declare  It  void.  It  coold,  however,  do 
this  only  upon  avidence  clearly  establishing 
the  untruthfulness  of  the  record.  No  one 
testified  that  the  serrloe  was  on  tlte  29th. 
Plaintifto'  attempted  proof  ccoislsted  of  (1) 
a  certified  copy  of  a  record  Irapt  In  the  sher- 
iff's office  at  Colorado  Springs,  showing  the 
summons  ^VM  received  and  served  on  the 
29th;  (2)  records  of  a  llv^  stable,  k^  In 
Cripple  Creek,  showing  that  Officer  Lapt<m, 
who  made  thd  service,  had  out  a  double  team 
on  that  day  from  10  o'clock  a.  m.  to  3:20  p. 
m.;  (3)  statemmts  made  by  Lupton  that 
whatever  the  record  In  the  sherUTs  office 
recited  was  correct 

[12,13]  Under  some  circumstances  evl- 
daue  of  this  dtaractw  might  be  admissible 
for  lmpea<duiwnt ;  hat,  in  ttie  first  Instance, 
an  official  cannot  Impeach  the  tetoni  he  has 
made  on  a  writ  by  a  record  kept  In  bis  of- 
fice. This  court  hss  held  that  the  retnm  Is 
controlling,  even  over  tbB  recitals  In  the 
jadgment,  and.  It  defective  or  wroneoos^ 
must  be  amended.  It  would  be  useless  to 
requtee  a  return  If  it  could  be  impeached 
In  another  trial  1^  a  record  kept  In  the 
sheriff's  office.  Conceding  the  admissibility 
of  a  certified  copy  of  such  a  record.  It  conld 
have  no  greater  wel^t  than  the  original, 
which,  while  In  a  proper  case  It  might  be  ad- 
missible for  some  purposes,  could  not  be 
use^  primarily  to  impeach  the  return.  There 
was  no  evidence  that  Luptw  used  the  rig  he 
obtained  on  the  29th  to  make  this  service 
A  sheriff's  return  into  court  cannot  be  im- 
peached by  his  oral  statements  afterwards 
any  more  than  can  the  verdict  of  a  jury  by 
the  talk  of  a  gossiping  juryman.  To  uphold 
such  methods  would  open  the  door  to  fraud 
and  rrader  insecure  all  1^1  procedure. 

[14]  When  an  officer  testifies  orally  In  sop- 
port  of  his  return,  which  has  been  attacked, 
then,  upon  laying  a  proper  foundation,  will 
be  the  time  to  Introduce  any  contradictory 
records,  or  prove  statements  made  by  him 
out  of  court  for  the  purpose  of  Impeadblng 
his  testimony  In  court  The  summons  was 
prepared  and  Issued  by  Seeds  A  Parker,  at- 
torneys, October  20th.  The  return  was  type- 
written  at  the  same  time,  with  the  expecta- 
tion and  Intention  tliat  the  service  would  be 
made  on  that  day.  Judge  Seeds,  a  witness 
for  the  plaintiffs,  testified  that  the  return  as 
originally  prepared  in  his  office  read,  "I 
hereby  certify  that  I  have  duly  served  the 
within  summons  on  this  20th  day  of  Octo- 
ber;" that  as  attorneys  they  became  doubt- 
ful of  their  authority  to  Issue  the  writ,  and 
to  be  on  the  safe  side  he  went  to  Colorado 
Springs  the  night  of  the  20th,  arriving  there 
the  morning  of  the  2l8t  had  the  summons 
Issued  by  the  clerk  and  returned  to  Cripple 
Creek  that  night  reaching  there  on  the 
morning  of  the  22d,  when  he  gave  it  to  the 
officer  for  service.  He  also  testified  they 
had  made  arrangem^ts  with  Mrs.  Popst 
to  have  the  children  all  at  hrane  on  the  Zt6, 
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BO  they  could  be  served.  The  original  type- 
written figures  in  the  return,  whatever  they 
had  been,  were  erased  with  a  pen  and  Ink, 
and  laimedlately  above  was  written  in  ink, 
"22nd."  It  Is  claimed  that  the  erased  por- 
tion wag  originally  "29"  and  not  "20,"  and 
that  the  erasure  and  Interlineation  of  "22nd'* 
in  itik  constitutes  an  alteration'  or  forgery 
made  after  the  indorsement  of  the  return. 
This  is  a  mere  conjecture,  wholly  unsup- 
ported by  any  evidence.  The  plaintiffs'  ovm 
witness,  who  prepared  it,  testified  that  It 
was  originally  typewritten  **20,"  exactly  as 
In  the  summons,  and  explained  the  neces- 
sity for  the  change.  The  officer  who  made 
the  service  testified  that  he  received  the 
summons  on  the  22d ;  that  he  went  on  that 
day  to  Mrs.  Popst's  home,  where  he  found 
all  the  children  and  served  them;  tliat  in 
making  the  return  he  erased  the  typewritten 
figures  20  or  29,  whichever  they  were,  with 
a  pen,  and  made  the  interlineation  Umself 
by  writing  the  figures  **22"  above  the  erased 
figures,  and  that  it  was  In  this  condition 
when  he  returned  the  writ  into  court.  The 
attorneys  knew  that  the  service  had  to  be 
made  at  least  10  days  before  the  2d  day  of 
November,  and  made  a  Bi>ecial  trip  from 
Cripple  Creek  to  Colorado  Springs,  consum- 
ing two  days  and  nights,  for  the  very  pur- 
pose of  having  the  summons  issued  by  the 
clerk  within  time,  and  it  Is  unreasonable  to 
believe  ttiat  after  going  to  this  trouble  and 
expense  they  kept  it  until  the  29th  before 
giving  it  to  the  officer.  -  The  children  were 
lepresrated  on  the  2d  of  November  by  an 
attorney  appointed  by  the  court,  and  if  the 
return  then  disclosed  that  the  service  was 
on  the  29th  It  is  most  singular  that  it  es- 
caped the  attention  of  the  court  and  all 
counsel.  The  district  court  was  not;  Justified 
In  finding  the  third  Issue  against  the  appel- 
lants. 

[1 1]  6w  In  the  fourth  issue  It  Is  contended 
that  Dodson  purchased  the  Brlndsmaid  and 
Uncle  Sam  locations  at  the  sale  for  the  ad- 
ministrator, of  which  ap[>ellant8  had  knowl- 
edge. When  a  Judgment  la  declared  void  on 
account  of  the  fraud  of  a  party,  in  a  suit 
brought  for  tbat  purpose,  the  power  of  the 
court  In  granting  relief  Is  exerted  against 
the  wrongdoer  by  enjoining  him  from  collect- 
ing the  Judgment,  or.  If  he  holds  property 
which  he  has  obtained  under  It,  by  compel- 
ling a  reconveyance;  It  acts  upon  bis  con- 
science. In  this  case  tbat  could  not  be  don^ 
because  the  Judgment  of  the  county  conrt 
bad  been  fol^  executed,  and  the  propert; 
bad  passed  to  third  parties,  who  had  no  part 
In  the  original  transaction.  The  court  at 
ten^ited  to  attoti  relief  to  appellees  by  set- 
ting asite  all  the  county  court  proceedings, 
all  tlie  conveyances  thereunder,  and  tbe  Unit- 
ed States  patent  This  was  not  proper.  We 
have  held  many  times  that  the  district  court 
la  not  a  court  of  review.  The  county  conrt 
Is  a  court  of  cenetal  Jurisdiction,  and  tbe  dis- 


trict conrt  has  no  power  tc  review  and  set 
aside  its  Judgments.  Neither  do  we  tblnk 
in  this  case  it  could  or  should  have  canceled 
the  United  States  patent  to  Pamsworth.  If 
It  found  the  county  court  proceedings  were 
void  on  account  of  the  administrator's  fraud, 
of  which  aroellants  had  knowledge  when 
they  ad^uired  the  Brlndsmaid,  It  could  have 
granted  relief  by  declaring  them  trustees  of 
a  constructive  trust,  and  compelled  them  to 
reconvey  the  legal  title  to  the  benefidaries. 
If  they  purchased  the  property  with  knowl- 
edge of  tbe  alleged  fraud,  then  they  fatid 
the  legal  ttlle  in  trust  for  Oie  equitable 
owners. 

There  has  been  some  discussion  as  to 
whether  this  attack  upon  tbe  county  court 
proceedings  on  the  ground  of  fraud  of  the 
administrator  is  direct  or  collateral  as  to 
appellants.  As  to  the  parties  to  tbe  county 
court  proceedings,  the  attack  Is  direct;  but 
api>ellants  claim  as  to  them  it  is  collateral. 
In  support  of  -their  contention  they  cite  Moore 
V.  NeU,  89  lU.  256,  89  Am.  Dec  303,  where 
it  Is  said:  "Where  a  bill  In  chancery  is  filed 
to  set  aside  an  administrator's  sale,  the  pro- 
ceedings should  not,  perhaps,  be  regarded  as 
collateral  to  the  former  suit,  so  far  as  it  re- 
lates to  the  parties  to  that  suit;  but  as  to 
the  purchasers,  whose  title  derived  from  the 
sale  is  sought  to  be  divested.  It  Is  as  purely 
collateral  as  an  action  of  ejectment"  Also 
Kerr  on  Frauds  and  Mistakes,  page  48,  where 
it  is  said:  "The  transaction  bebig  valid  until 
it  is  avoided,  third  parties  without  notice  of 
the  fraud  may  in  the  meantime  acquire  rl^ts 
and  interests  In  the  matter  which  they  may 
enforce  against  the  party  defrauded."  And 
at  pages  312  and  313,  as  follows:  "The  right 
to  Impeach  a  transaction  on  the  ground  of 
fraud  has  no  place  as  against  third  parties, 
who  have  paid  money  and  acquired  a  legal 
right  to  property  without  notice  of  tbe  fraud. 
As  against  a  purchaser  for  valuable  consid- 
eration without  notice,  having  the  legal  title, 
no  relief  can  be  had  In  equity.  If  a  man  lias 
paid  his  money  In  ignorance  of  the  fact  tbat 
another  party  has  an  equitable  claim  to  the 
property,  a  court  of  equity  will  not  deprive 
him  of  the  benefit  of  his  1^1  title,  even  al- 
though bis  equitable  claim  be  of  later  date 
than  that  of  tbe  other  party.  The  rule  that 
a  man  who  advances  money  bona  flde,  and 
without  notice  of  the  Inflrmlty  of  the  title 
of  the  seller,  will  be  protected  In  equity  ap- 
plies equally  to  real  estate,  chattel^  and  per< 
Bonat  estate.  The  rule  la  subject  to  no  ex- 
ceptions, even  In  favor  ot  Charities."  Also 
sections  2  and  8  of  Tan  Fleet  on  Collateral 
Attack,  where  it  is  said  a  bill  In  equity  to 
set  aside  a  Judgm^t  for  fraud  becomes  a 
collateral  attack  when  It  seeks  to  afSect  a 
bona  flde  purchaser  under  tte  Judgment;  th^ 
it  is  direct  only  when  pursued.  In  the  time 
and  mannor  provided  by  law,  against  one 
who  is  not  a  bona  fide  purdhuer.  We  do 
not  think  tt  makes  any  diffemoe  Jn  this 
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caae,  because  aMMllees  admit  appeUantB  were 
pun^sers  for  value,  and  tbat  the  court 
could  grant  them  no  relief  against  appellants, 
unless  it  found  they  had  knowledge  of  the 
fraud.  The  power  to  grant  relief  against  ap- 
pellants turns  upon  their  knowledge  of  the 
fraud.  This  Issue  then  embraces  (1)  xvoof  of 
the  fraud,  and  (2)  proof  of  appellants*  knowl* 
edge  thereof. 

[1 1]  Appellees  admit  appellants  bought  and 
paid  for  the  property  In  good  faith,  without 
actual  knowledge  of  any  infirmity  In  the 
title;  but  it  Is  claimed  they  had  constructiTe 
knowledge  of  the  administrator's  allied 
fraud.  Disregarding  mere  generalities,  the 
■pedflc  nutters  which.  It  Is  contended,  con- 
stitute emstructlve  knowledge  are:  (1)  Deed- 
ing the  Brlndsmald  and  Uncle  Sam  locations 
to  the  Shurtloff  Company  by  Vedder,  in  which 
Nolon,  the  administrator,  held  stock.  (2) 
Deeding  an  undivided  half  Interest  in  the 
Uncle  Sam  to  Nolon  by  Mrs.  Vedder.  (3)  The 
relationship  and  association  existing  between 
Dodson,  NolOD,  Vedder,  Becker,  and  Cree. 
To  intelligently  understand  this  claim,  one 
must  be  familiar  with  the  circumstances  con- 
nected with  the  conveyances.  Prior  to  Popst's 
death,  he  and  Allen  each  owned  an  undivided 
half  interest  In  the  locations.  Dodson's  title 
originates  from  two  source.  The  first  Is 
the  Allen-Popst  deed  In  1895,  purporting  to 
convey  to  him  all  the  title  In  the  Brlndsmald 
and  Uncle  Sam.  This  chain  of  title  nms 
from  Dodson  to  N.  W.  Vedder,  December  14, 
1895 ;  N.  W.  Vedder  to  King,  trustee,  Decem- 
ber 14, 1895;  King,  trustee,  to  Shurtloff  Com- 
I>any,  March  8,  1896.  It  subsequently  devel- 
oped that  this  deed  In  fact  only  conveyed  the 
Allen  interest,  although  Vedder  supposed  at 
the  time  that  he  bought  all  the  title.  He 
learned  afterwards  that  Mrs.  Popst  had  no 
authorl^  to  convey  the  undivided  one-fourth 
Interest  belonglnc  to  the  children,  and  that 
there  might  be  a  defeasance  bf  the  interest 
of  the  heirs  In  the  Popst  title  by  an  admin- 
istrator's sale  to  pay  debts.  The  title  to 
these  two  locations  from  this  source)  after 
passing  to  the  Shurtloff  Oompany,  s^iarates; 
the  Brlndsmald  going  to  the  aiveUants  and 
the  Uncle  Sam  to  tbe  Blanche  Comiany. 
The  second  source  of  Dodson's  title  begins 
January  4,  1887,  In  an  admlnlstrator*a  deed 
to  the  Popst  undivided  half  Interest  in  both 
locations,  which  was  the  Interest  he  Called  to 
get  hy  the  AUm-Popst  deed.  From  this 
source  ot  tttle  Dodson  eonv^ed  the  Brlnds- 
mald to  flie  Shurtloff  Company  VtSbnuxy  1, 
ISSn.  This  converged  the  diain  of  tlQe  to 
the  Brlndunaid  ftom  each  .source  Into  the 
8hnrtl<^  Oompany,  fitmi  which  It  runs: 
Shurtloff  Oompany  to  Gamdnff,  E^ebroary  1, ; 
1897;  C^mduff  to  Fkmsworth,  FAruary  24, 
1897;  U.  B.  patent  to  ITamsworth,  June  3, 
18W ;  Famsworth  to  Pinnacle,  March  1, 1901; 
Pinnacle  to  Flying  Qond  (a  part),  March  9, 
1901. 

The  Uade  Sam  not  being  Involved  ln^thls  l 


appeal)  we  would  eay  nothing  further  about 
itp  wwe  it  not  that  the  oontentlon  la  made 
that  its  otmveyanoe  throw  light  upwt  the 
transaction.  We  have  already  seen  that  the 
Allen  title  to  the  Unde  Sam,  acquired  by 
Dodson  by  the  AUen-Popst  deed,  reached  the 
Shurtloff  Oompany  throti^  a  conveyance 
from  N.  W.  Vedder.  >fter  Dodson  received 
the  ad;nIni8trator*s  deed  conveying  the  Popet 
undivided  half  of  the  Uncle  Bam,  he  con- 
veyed this  title  to  It,  acquired  through  the 
administrator's  sale,  to  Mrs.  J.  SL  Veddo", 
wife  of  N.  W.  Vedder,  April  28,  1897,  and 
she  on  the  same  date  deeded  it  to  Nolon; 
The  title  to  this  Popst  half  interest  then 
runs:  Nolon  to  Creighton,  December  17, 
1897;  Oreigbton  to  Carlton,  October  31,  1897; 
Carlton  to  Blanche  Company,  November  6, 
1899.  The  tltie  to  the  Uncle  Sam  derived 
from  the  administrator's  deed  never  was  con- 
veyed to  the  Shurtloff  Company.  The  title 
through  the  All^-Popst  deed  to  the  Allen 
undivided  half  of  the  Uncle  Sam  we  trace  to 
the  Shurtloff  Company.  It  then  continues: 
Shurtloff  Company  to  Mrs.  J.  E.  Vedder, 
April  29, 1899;  Mrs.  J.  B.  Vedd«  to  Carlton, 
April  28,  1899;  Carlton  to  the  Blanche  Com- 
pany, November  6, 1899.  In  September,  1895, 
Allen  and  Mrs.  Popst  deeded  the  Brlndsmald 
and  Unde  Sam  to  Dodson.  The  evidence 
shows  that  N.  W.  Vedder  bought  these  loca- 
tions firom  Dodson  for  $800,  which  he  paid  in 
currency,  and  that  Vedder  thought  he  owned 
all  the  titlfc  Nolon,  Becker,  and  Cree  owned 
a  patented  lode  called  the  Shurtloff.  They 
all  entered  Into  a  mutual  agreement  to  deed 
these  datms  to  a  corporation  in  which  eadk 
would  receive  stock  representhig  his  inter- 
est The  Shurtloff  Oompany  was  formed 
some  time  In  the  winter  of  1895-9^  to  wbldi 
Vedder  deeded  the  Brlndsmald  and  Unde 
Sam,  and  under  the  agreement  received  200,- 
000  shares  of  atot^  Nolon^  Becker,  and 
Cree  deeded  Hie  Shurtl<^  lode  to  the  Shurt- 
loff Oompany  un^  the  agreement,  and  took 
stock.  The  Shurtloff  claim  was  a  patented 
lode,  beyond  any  annoyance  of  conflicto  and 
edverses,  and  Vedder  agreed  to  pot  his  loca- 
tions on  an  equal  footing  by  patenting  them 
and  giving  a  clear  title.  If  be  did  not,  or  if 
any  (me  became  dlssatlafled  with  his  title,  it 
was  a  part  ot  the  agreement  that  aU  the 
dalma  should  be  deeded  bade  to  the  original 
owners.  Bedrar,  hearing  of  the  defects  In 
Vedder's  title  and  rumors  of  adverses,  be* 
came  dlssatlafled.  and  asked  that  the  prop- 
erties he  reconvened,  whidi  was  done  In  the 
following  manner:  The  Shurtloff  Company 
deeded  back  to  Nolon,  Becftw,  and  Cree  each 
an  undivided  one-third  In  the  Shurtloff  lode. 
The  mere  legal  title  to  the  Brlndsmald  and 
Unde  Sam  stood  in  the  Shurtloff  Company ; 
It  did  not  own  them.  These  locations,  after 
the  agreonent  was  reednded.  bdonged  to 
Vedder,  and  he  conld  cause  them  to  be  deed- 
ed to  whomever  he  pleased.  He  sold  the 
Brlndsmald  to  the  Pinnacle  Company  for  92,- 
000,  and  caused  the  Shurtloff  Company  to 
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make  the  deed  to  the  purchaser.  This  92,- 
000  belonged  to  Tedder,  and  he  reortved  the 
moner*  The  Shnrtloff  Company,  Ntdon,  Bett- 
er, or  Cree  recdved  no  part  at  tt.  Tedder 
then  gare  the  Unde  Sam  to  his  wife;  and  had 
the  deed  made  to  her.  In  this  way  all  the 
parties  to  the  agreement  received  their  orls- 
Inal  properties.  When  Tedder  learned  the 
Popst  Int^reat  In  these  locations  was  to  be  sold 
at  an  adminlstrator'a  sale,  he  knew  It  wonld 
perfect  his  title  to  hare  Dodscm  parchase  It, 
and,  while  there  Is  no  evidence  showing  it, 
it  is  oidy  natural  that  he  should  want  him 
to  do  BO.  Dodstm  bou^  them  at  a  public, 
not  a  pciTat^  sale,  as  argued,  in  which  all 
persoiu  had  an  equal  opportunity  to  partici- 
pate, and  i»ald  the  administrator  9200  In 
cash  for  them. 

[17]  Of  course,  the  purchase  was  Intend- 
ed to  pOTfect  Teddw's  titl&  Dodaon's  Intent 
in  bidding  In  the  ivoperty  does  not  make  the 
sale  fraudulent,  and  Is  immaterial.  The  in- 
tent wtth  whidi  one  bids  at  a  public  sale, 
ordlnari^  at  least,  cannot  tnralidate  the 
Bal&  After  Dodson  recelred  the  administra- 
tor's d»e»d,  Tedder  had  him  conyey  the  title 
from  this  source  to  his  wlf^  to  perfect  the 
title  he  had  given  her.  Tedder  owed  Nolon 
91,700;  and  Nolon  agreed  to  cancel  the  debt 
tor  an  undivided  half  Interest  in  the  Undo 
flam,  and  this  was  the  consideration  for 
which  Tedder  had  hia  wife  deed  a  half  inter- 
est to  Nolon.  Nolon  sold  this  half  Interest 
to  Osrlton  for  92,600,  got  9600  In  cash  and  a 
note  for  92.000,  payable  In  one  year.  Carlton 
promoted  the  Blanche  Company,  to  which  he 
deeded  tfie  Uncle  Sam,  and  succeeded  In  pay- 
ing his  92,000  note  to  Nolon  wtth  Blancbe 
Company  stock.  The  othor  undivided  half 
Interest  In  the  Unde  Sam  Tedder  sold  to 
Carlton,  to  whom  his  wife  deeded,  and  Carl- 
ton  conv^ed  the  properly  to  the  Blandiie 
Company. 

The  evidence  only  raises  a  snsplclon  that 
Dodson,  in  bidding  at  the  adnihilBtrator*s 
sale,  was  purchasing  for  Nolon.  The  infer- 
ence Is  drawn  from  the  rabseqnent  eonvey- 
anoa  to  Nolon  and  to  the  Shnrtloff  Company, 
In  which  be  had  stock.  The  undisputed  evi- 
dence shows  that  Nol(m  was  a  bona  fide  pnr^ 
diaser  of  the  half  Interest  In  the  Unde  Sam 
which  he  bon^t  fr«n  Tedder;  and,  though 
he  was  a  stockholder  in  the  Shurtloff  Cmn- 
pany,  he  raedved  no  Intwest  in  the  Bilnds- 
mald,  and  no  part  of  the  consideration  for 
which  It  was  sold.  When  tiieee  matters  of 
suspicion  and  inference  are  explained  by  the 
undisputed  evidence,  any  presumption  of 
knowledge  arising  from  ttie  toonv^ances 
vanishes.  If  the  Shnrtloir  Company  tn  fiict 
owned  the  Brindamald  and  sold  It  to  the 
Pinnacle  Company  for  92,000,  which  was 
paid  to  the  Shurtloir,  It  serais  as  tbough  It 
would  have  been  Impossible  to  so  cover  up 
the  transaction  Uiat  no  eviduoe  of  It  could 
have  been  discovered.  Appellees  produced 
no  other  evidence,  but  rested  this  Issue  sole- 


ly np<m  the  inference  arising  tnm  the  con- 
veyances, and  thra  flmnselvas  destroyed  the 
Inferoioe  by  <»al  testimony.  It  Is  dalmed  In 
argument  that  these  parties  were  all  part- 
nan  In  the  Nolon  dubroun,  whldi  circnm- 
stance  makes  the  transaction  look  snspidoiu. 
The  evidence  shows  that  Nolon  was  the  own- 
er of  the  dnbroom;  that  Tedder  wwked  tn 
him  on  a  percentage ;  and  tliat  none  ot  tlie 
otha«  had  any  Interest  In  U.  Dodson,  when 
he  first  bought  the  locations,  was  not  work- 
ing for  Nolon  as  dalmed,  and  scarody  knew 
him.  Nolon,  Bedcer,  and  Okee  were  not  part* 
ners  In  any  business.  They  owned  the 
Shurtloff  lode  together,  but  that  oonld  not 
be  called  a  partnership.  Appdlants  were 
purchasers  tor  value,  and  while  the  law  la, 
if  the  administrator^  fraud,  of  whldt  they 
had  knowtedge  whn  they  bought  ttie 
property,  vitiated  the  sale,  equity  will  bind 
their  consciences  and  declare  them  trust* 
eee  of  a  constructive  trust  and  compel 
them  to  reconvey,  appdlees  failed  to  sustain 
this  issue.  Appellants  paid  $2,000  for  the 
property  In  good  faith,  after  diligently  In- 
vestigating the  title.  Tbej  had  no  actual 
knowledge  of  the  alleged  fraud  from  any 
source.  If  we  concede  the  administrator's 
alleged  fraud,  appdiees  are  without  rdlef 
against  appellants,  unless  the  evidence  satis- 
factorily shows  they  bad  constructive  knowl- 
edge; that  Is,  InformaUcm  whldi,  If  pursued 
with  reas<mable  diligence^  wonld  have  led  to 
actual  knowledge^  It  will  not  be  presumed 
that  any  reasonable  Inveetli^tlon  appdlants 
might  have  made  would  have  led  thrai  to  the 
discovery  of  any  more  or  dllferent  knowl- 
edge than  appellees  proved  on  the  trial  in 
attonpUng  to  establish  ccnstructive  notice. 
If  tiie  court  .found  tiie  fourth  cmtention  In 
fiivor  ot  anmllees,  it  was  not  warranted  by 
the  evidence. 

The  Judgment  will  be  reversed  and  the 
cause  remanded. 

Reversed. 

GABBEST  and  WHITS,  JJ.,  concur. 


BOABD  OF  BEODNTS  OF  STATD  UNI- 

VEBSITY  V.  WILSON  et  at 

(Supreme  CtHirt  of  Colorado.  April  7,  1913.) 
Wnxa  0  860*)— CoNsnnroixoH— Iiimraion 

or  TESTATOBr-FAILUBB  OF  PbIHABT  GIVT. 
Where  a  testator  beqneathed  S60,000  for  a 
home  and  hospital  in  a  city  oamed  for  a  build- 
ing, provided  the  dty  or  the  county  wonld  ■op- 
port  it.  otherwise  to  revert  back  to  and  be  divid- 
ed among  certain  legatees,  on  the  primary  gift 
being  declared  void  as  depending  on  an  niien- 
forceable  condition  precedent,  the  money  should 
so  to  the  state  l^atees  aud  not  the  tesidiiary 
legatee;  courts  being  bound  to  give  sncb  con- 
stmction  to  a  will  as  will  put  mto  effect  the 
plain  intention  of  the  testator. 

[Ed.  Note.— For  other  cases,  see  WUb,  Gent. 
Dig.  1  2172 ;  Dec.  Dig.  I  860.*] 

Error  to  Boulder  County  Oonrt;  IL  J.  In- 
gram, Jndg& 
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Aetlon  b7  tbft  Boud  «C  Befluiti  of  the 
UnlTenltj  of  tbe  State  of  Oolondo  against 
T.  V.  vniaon.  execntor  vt  Andrew  J.  Madqr, 
deceased,  and  otherB.  Judgment  for  defend* 
ants,  and  plaintiff  brings  error.  Affirmed. 

Benjamin  Griffith,  Atty.  Gen.,  and  Cbarles 
O'Connor.  Asst  Atty.  G«l  (John  A  Gordon, 
of  Denver,  of  coonael),  for  plalntlfl  in  error. 
Henry  O.  Andrew  and  Frank  L.  Moorhead, 
both  of  Bonlder,  for  defendants  In  error. 

BAIZjEY,  J.  Tbe  matter  to  be  determined 
Is,  what  does  paragraph  7  of  the  will  of 
the  late  Andrew  J.  Hacky  mean,  and  what 
is  its  effect? 

After  making  a  nomber  of  specific  money 
bequests  to  relatives  and  friends,  the  testa- 
tor undertook,  in  that  paragraph,  to  make  a 
cbarltable  gift  for  a  hospital  buUding  and 
home  for  poor  widows  and  orphans,  as  fel- 
lows: 

"Ttb.  I  farther  give  and  bequeath  to  and 
for  a  hospital  building  and  a  borne  to  be  built 
in  Bonlder,  Oonnly  of  Bonlder,  and  State  of 
Colorado,  for  the  comfort  of  poor  widows  and 
orphan  children,  while  sick  and  unable  to 
care  for  themselves,  the  sum  of  Fifty  Thon- 
sand  ($00,000)  Dollars.  Providing  the  City 
of  Bonlder,  by  its  officers,  or  the  County  Com- 
missioners and  their  successors  in  office,  will 
sujvort  and  maintain  the  same,  otlierwiae 
the  said  $60,000  to  revert  back  and  the  same 
to  be  divided  op  among  the  following  lega- 
tees; to  wit,  Lydla  A.  Snow,  Jerome  Macky, 
Alonzo  Slacky,  Cbauncy  Macky,  Cella  B. 
Dlckerson,  Anna  O.  Walker,  Mary  Aldrich 
and  Emma  Aldrich,  Cora  Doyle,  George  Bob- 
bins, Elmer  Bobbins,  Earl  Harold  Bobbins, 
Lola  Bobbins  and  Monabelle  Bobbins  in  pro- 
portion as  their  legacies  herein  motioned 
bears  to  the  said  ($50,0001  Fifty  Thousand 
Dollars." 

The  (Jltj  of  Boulder  declined  to  accept  the 
gift,  but  the  Board  of  County  Commissioners 
offered  to  do  so  upon  the  condition  Imposed, 
and  aeft:ed  that  the  individual  members  of 
the  board  be  appointed  trustees  of  the  legacy 
for  the  purposes  set  forth  In  the  bequest 
In  the  case  of  Bobbins  v.  County  Commis- 
sioners, 60  Cola  610,  115  Pac.  626,  this  court 
held  the  primary  gift  to  charity  void,  for  the 
reasou  that  "its  vesting  is  made  to  depend 
upon  an  impossible,  legally  unenforceable 
condition  precedent";  whereupon  the  execu- 
tor of  tbe  estate,  joined  by  certain  of  the  leg- 
atees named  In  that  paragraph  as  legatees 
over  of  said  $50,000.00,  ffied  In  the  county 
court  their  petition  asking  for  an  order  of 
distribution  according  to  the  terms  of  tbe  be- 
quest To  this  petition  the  Board  of  Re- 
gents of  the  Colorado  State  tTniverslty,  as 
residuary  legatee,  Interposed  objection  and 
filed  a  petition  asking  for  a  construction  of 
paragraph  seven,  claiming  tbe  fund  of  $50,- 
000.00  under  tbe  residuary  provision  of  tbe 
wilL  The  county  court  held  the  gift  over  to 
Lydia  A.  Snow  and  others  valid,  and  orders 
ed  >  dlstrUmtlOD  ot  the  $50,000.00  accordini}- 


^.  Tba  Regents  Inline  tbe  caae  bere  oo  w- 
ror,  BseUng  a  rerenal  ct  tbB  Jadsmmt  ol 
the  county  court 

The  iwimary  gift  being  out  of  ttie  way,  the 
question  le,  does  tbe  gift  over  take  effect  and 
is  It  to  be  enforced?  It  is  a  settled  rule 
that  the  Intention  ot  the  teetator  must  gov- 
ern, wboi  sndk  Intention  la  made  clear  by 
the  terms  of  the  will  itsdi.  TblB  has  been 
repeatedly  declared  by  our  own  koA  oilier 
courts  to  be  tbe  guide  In  aU  matters  InvolT- 
Ing  coDsbnctlon  of  wills.  Goarts  are  bound 
to  glre  constmcthm  to  a  will  as  will 
carry  ont  and  pat  into  effect  tbe  plain  Inten- 
tion of  the  testator.  Bacon  t.  Nldwls*  47 
Oolo.  81,  105  Paa  1082,  40  Oye  1886^  and 
cases  dted. 

The  first  gift  contained  in  the  paragraph 
of  tbe  will  tmder  conatderatltm  d^^ended,  aa' 
has  already  been  detemdnod  by  this  conrt, 
upon  a  conditloB  precedoit,  Inipoaelble  of 
legal  enforcement  In  deciding  tbe  case  ot 
BobUns  T.  County  Oommlastoners,  supra, 
this  court  did  not  directly  pass  upon  the 
question  Involved  In  tills  case,  and  tbe  stntB* 
ment  In  tbat  caae  aa  to  Oie  nature  of  the 
condition  vjfon  which  Uie  inlniary  ^ft  de- 
pended doea  not  necessarily  determine  tibe 
status  of  the  gift  over.  It  having  been  ad- 
judged that  the  primary  gift  Is  redd,  It  now 
remains  to  determine  tbe  meaning  and  ef- 
fect of  tbe  words  in  paragra]^  seven  of  tbe 
win  foUowtng  the  attenqited  gift  to  the  COy 
of  Bonlder  or  to  Bonlder  Ckranty,  Tbe  con- 
dition precedent  wbicb  was  by  this  conrt 
held  impossible  of  enforconent  reads :  "Pro- 
viding the  City  of  Boulder,  by  Its  officers,  or 
the  Coonty  CommlsBtonera  and  their  succes- 
sors In  ofl3ce,  will  support  and  maintain  the 
same"  (the  hraidtal  building  and  home). 
Following  this  proviso  comes  the  clause 
which  la  now  before  the  court  for  considera- 
tion, to  wit:  "Otherwise  the  said  $50,000,  to 
revert  ba<A  and  tbe  same  to  be  divided  up 
among  the  following  legatees,"  Lydla  A. 
Snow  and  others.  Tbe  testator  dtd  not  say 
that  the  gift  to  the  county  should  take  effect 
on  condition  that  the  county  expressed  a 
willingness  to  accept  tbe  gift,,  but  imposed 
aa  a  condition  precedent  to  the  vesting  of 
the  gift  that  the  county  should  permanently 
support  and  maintain  the  hospital  and  home. 
That  such  was  the  Intention  of  the  testator, 
and  that  such  Is  the  meaning  of  the  proviso. 
Is  made  clear  by  the  language  of  the  court, 
In  Bobbins  v.  County  Commissioners,  supra, 
where  this  is  said: 

"When  Mr.  Macky  said  that  the  $50,000, 
which  he  undoubtedly  Intended  should  be 
used  in  building  a  hospital  and  home,  should 
revert  back  and  be  distributed  among  cer- 
tain l^tees,  if  the  county  commissioners 
and  their  successors  would  not  fumlsh  tbe 
necessary  support  and  maintenance,  he  un- 
doubtedly meant  thereby  to  postpone  the 
vesting  of  his  gift  until  Bonlder  County, 
throu^  appropriate  action  by  Its  board  of 
commissionera,  became  legally  bound  to  do 
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80<  HSi.  Macky  did  pot  Intend  to  make  pro- 
risien .  tor  some  jnere.  temporary  thing.  His 
purpose  was  to  provide  a  hospital  and  home 
for  1)11  time  to  come  for  those  who  were  en- 
titled to  eojoy  Its  prlTlleges.  It  Is  not  the 
building,  for  whose  erectton  the  money  was 
given,  but  'the  said  $50,000'  Itself,  that  is  to 
revert  and  be  so  distributed  if  the  required 
support  was  not  forthcoming." 

The  clause  in  the  will  which  provides  that 
the  county  commissioners  "will  support  and 
maintain  the  same,"  means  provided  they 
shall,  or  do,  support  and  maintain  it  It  in 
no  sense  implies  that  a  mere  wHUngness  on 
the  part  of  the  board  to  do  so  is  sufficient 
It  requires .  that  this  supiwrt  be  absolutely 
and  unconditionally  provided  for  and  fur- 
nished, else  the  coQdltiou  is  not  met  And 
if  for  any  reason,  because  the  law  inter- 
posed an  obstacle  against  providing  such 
su4>port  and  maintenance,  or  for  any  other 
reason,  such  support  was  not  forthcoming, 
then  the  condition  upon  whldi  the  primary 
gift  rests  was  not  fulfilled  and  the  gift  fail- 
ed. Attaching  this  meaning  to  the  condition 
precedent  then,  we  look  to  the  provlsdon  of 
the  will  Itself  in  this  behalf  to  determine 
the  status  of  the  gift  over.  By  this  para- 
graph of  the  will  Mr,.  Macky  said,  in  effect 
if  the  City  of  Boulder,  or  If  the  Board  of 
County  Commissioners  of  Boulder  County, 
will  not  do  not  or  can  not  furnish  malnte* 
nance  and  support  for  the  proposed  charita- 
ble InstltutloD,  then  the  gift  of  |S0,000.00, 
primarily  intended  for  that  charity,  shall  be 
divided  among  those  certain  other  legatees 
In  the  will,  spedflcaUy  named  in  this  para- 
graph. Language  could  scarcely  make  it 
plainer  that  the  testator  intended  this  mon- 
ey to  go  to  erect  a  charitable  home  for  poor 
widows  and  orphans,  who  under  the  terms  of 
the  will  were  entitled  to  ewA  privil^^  if  ei- 
ther Boulder  City  or  the  County  of  Boulder 
could  and  would  permanently  support  and 
maintain  it;  if  not  then  to  the  other  legatees 
named.  It  is  manifest  that  the  plain  in- 
tention of  the  testator  was  that  the  gift  over 
should  take  effect  if,  for  any  reason,  the 
City  of  Boulder,  or  the  Board  of  County 
Commissioners  of  Boulder  County,  should 
fall  to  provide  for  the  permanent  support  and 
maintenance  of  the  hosi^tal  and  home,  and 
there  being  no  legal  objection  to  be  urged 
against  such  gift  it  ought  upon  every  con- 
sideration, to  be  given  full  effect 

Since  by  the  language  of  the  will  itself 
the  Intention  of  the  testator  respecting  this 
fund  Is  clear,  and  under  well  settled  prin- 
ciples of  law  such  intention  must  control  In 
the  disposition  thereof,  as  the  gift  over  con- 
travenes no  established  rule  of  law  or  pub- 
lic policy,  the  various  other  matters,  so  ably 
presented  by  Apposing  counsel,  upon  the  ques- 
tion .of  conditional  limitation  and  kindred 
subjects,  and  the  rules  of  law  applicable 
thereto,  need  not  be  considered.  Neither  is 
It  necessai^i  tp  determine  what  the  status 


of  the  residuary  legatee  would  be,  had  both 
gifts  been  held  v(^d,  as  it  is  clear,  under 
the  construction  here  givoi  to  paragraph 
seven  of  the  will,  that  such  legatee  has  no 
claim  upon  or  interest  in  the  fond  in  quea- 
tion. 

Judgment  affirmed. 

MUSSER,  a  3.,  and  WHITE,  J.,  oonenr. 


PEOPLE  ex  reL  BUTLEB  et  eL  v.  DISTBIOT 
CUUBT  OF  SIXTH  JUDIOIAI^  DIST. 
•t  at 

(Supreme  Court  of  Oolorado.    April  7,  1918.) 

1.  PBOHIBITIOIf  (I  4*)— DXBOBrnOK  OF  OOUBT. 

The  granting  of  a  writ  «(t  prohibiti<m  rests 
In  the  sound  discretion  of  the  court;  the  writ 
□ot  being  a  writ  of  right. 

[Ed.  Note.— For  other  cases,  see  Frohibitioii, 
Cent  Dig.  I  S;  Dec.  Dig.  |  4.*] 

2.  PsoHiBrnoN  (|  IS'V—Defxnses— 'Laches. 

Receivers  were  appointed  for  defendant  cor- 
poration on  February  7,  1911,  and  upon  March 
lat  petitioners  filed  a  petition  praying  leave  to 
intervene  as  defendants  and  to  file  a  motion  to 
vacate  the  order  appointing  the  receivers,  which 

Setltion  was  denied  on  March  4tli.  PetitionerB 
id  notbiog  further  until  January  0,  1912,  when 
they  filed  another  petition  for  leave  to  inter- 
vene, stating,  as  excuse  for  delay  in  presenting 
it,  that  they  had  abandoned  th^  former  peti' 
tion  and  acquiesced  in  the  appointment  of  the 
receivers  because  it  was  represented  to  the  court, 
at  the  time  of  such  appointment  that  shortly 
funds  would  be  raised  sufficient  to  pay  the  cor^ 
poration's  pressing  debts  and  develop  its  prop- 
erties, and  that  die  refusal  to  allow  the  firat 
petitioa  for  iotervention  was  lanely  laased  <A 
each  drenmstances,  but  that  nothing  had  been 
done  to  relieve  the  corporation  from  finandal 
embarrassment,  but  a  large  additional  indebted- 
ness had  been  created.  Held,  that  an  applica- 
tion for  prohibition  filed  November  22,  191%  to 
restrain  the  district  court  tiom  tnoceeding  xnr> 
tber  in  the  proceeding  In  which  the  zecelTen 
were  appointed,  and  to  set  aside  the  order  ap- 

£ointing  the  receivers,  would  be  denied  for 
iches  In  presenting  the  appUcatioiL 
LEd.  Note.— For  other  cases,  see  PcoUUtlon, 
Cent  Dig.  »  tJ7;  Dec.  Dig.  S  IS.*] 

s.  Appul  and  Bbbob  a  78*)— JtrDQMBinB 

APFBAUBLS— "If^NAL  JUDaHmT.** 

An  order  denying  a  petition  for  leave  t» 
Intervene  was  a  "final  judgment"  against  peti- 
tioners, to  which  a  writ  of  error  would  lie. 

[Ed.  Note.— For  other  case%  sse  Ajmeal  and 
Error,  Cent  Dig.  18  4267434,  464^,  480, 
481;  Dec  Dig.  I  78.  »     ^  ^ 

For  other  definitions^  see  Words  and  PhraaesL 
VOL  H,  pp.  2774-279»;  ToL  8»  p.  7(Mfit.] 

En  Banc,  Ai^Ucatioa  for  pnAIbltitHi  by 
the  People  on  the  rdatlon  of  Josepb  O. 
Butler,  Jr.,  and  otheia  against  the  District 
Court  of  the  Sixth  Jodldal  District  «f  Om 
State  Oolorado  and  others.  Application 
denied. 

A.  M.  Stevenson  and  I*.  M.  Goddard,  both 
of  Denver,  for  petitioners.  Charles  W. 
Waterman  and  GaldweU  Martin,  botli  of 
Denver,  Cor  respondents. 

,  HILL,  J.  This  is  an  or^nal  application 
iat  a  writ  ot  prohibition  to  reetrain  the  dis- 
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trlct  court  of  San  Juan  county  and  tbe 
Honorable  Charles  A.  Plke^  Judge  tlieceof, 
ttom  proceeding  furtbn  In  a  certain  cause 
pending  In  said  court,  and  to  compel  the  court 
to  quash,  set  aside,  and  annul  certain  orders 
anxtlnttng  receivers  tbwein  and  anthorlaiiMS 
leoeWers'  certiilcates  of'  indebtediUBB.  Tbe 
order  and  rule  to  show  cause  were  Issued  and 
return  made  thereto^  wherein  the  respondents 
chaltoige  the  auffldoicr  of  the  petition,  etc.; 
It  a3ao  raises  the  question  of  acquiescence 
and  laches  upon  briialf  of  the  p^tiwers. 

Upon  Febmary  7,  1911,  U.  E.  Dick,  as 
plaintiff,  filed  in  the  district  court  of  La 
Plata  county  hla  complaint  against  tbe  Green 
Mountain  Iflnlng  ft  Hilling  Company  as 
defendant  Among  other  things  this  com- 
jiAint  states  that  the  defendant  is  the  owner 
and  in  possession  of  sundry  mining  vmpee- 
ties,  etc.,  In  San  Jnan  county  of  a  value  in 
excess  of  $1,000,000;  that  It  has  heretofore 
been  engaged  in  operating  these  properties, 
etc.;  that  it  has  Issued  $600,000  of  Ulteree^ 
bearing  bonds  secured  by  mortgage  upon  its 
property,  of  these  $160,000  Is  an  outstanding 
Indebtedness ;  that  $440,000  of  the  bonds  are 
held  as  collateral  security  for  the  payment 
of  $200,000  of  other  Indebtedness  of  the  de- 
fendant; that  It  has  a  floating  Indebtedness 
of  $460,000  now  due  and  payable;  that  six 
months*  interest  on  the  $160,000  bonds  afore- 
said la  past  due  and  unpaid;  that  the  plain- 
tiff is  the  owner  of  120  shares  of  the  capital 
stock  of  the  defendant;  that  the  defendant 
Is  Indebted  to  him  In  the  sum  of  $560  for 
salary  as  secretary  and  treasurer;  that  In 
addition  thereto,  he  holds  two  notes  of  the 
defendant  for  ^,000,  which  are  long  past 
due;  that  defendant  Is  wholly  unable  to  pay 
the  principal  or  Interest  on  its  bonds  or  any 
of  Its  Indebtedness  as  the  same  matures 
or  has  matured;  that  Its  property  is  subject 
to  Judgments,  executions,  and  attachments  at 
the  hands  of  Its  numerous  creditors;  that 
suits  have  been  brought  against  it  by  its 
creditors  In  Pennsylvania  and  Colorado; 
that  If  receivers  are  not  appointed,  tbe  de- 
fendant will  be  subject  to  a  multiplicity  of 
suits  and  litigation  of  various  sorts  In  Penn- 
sylvania, Colorado,  and  elsewhere;  that  its 
assets  will  be  dissipated  and  sacrificed;  that 
certain  creditors  will  secure  a  preference 
over  others;  that  Its  property  will  be  taken 
upon  execution  and  sold  piecemeal;  that  its 
property  will  be  greatiy  dissipated,  diminish- 
ed. Impaired,  and  wasted;  that  If  the  in- 
terest on  its  bonds  be  not  paid,  the  holders 
will  declare  default  and  proceed  to  fore- 
close their  mortgage;  as  a  result  the  bond- 
holders will  secure  a  preference  over  the 
nnsecnred  creditors  and  all  the  property  will 
be  consumed  in  tbe  satisfaction  of  the  In- 
debtedness secured  by  the  bonds;  that  if 
the  assets  of  defendant  are  not  sacrificed  by 
Awced  sales  }n  the  threatened  litigation, 
they  are  far  to  excess  of  the  liabilities  of  the 
defoidant  and.  U  pvopwly  administered. 


will  pay  all  Its  detHts  and  leave  a  snbstantSal 

re^oe  for  Its  stockholders^  that  tike  pro* 
curing  of  a  comparatively  small  amount  of 
money  will  permit  the  operation  of  the  mines 
and  plant  ai  the  defendant;  diat,  if  defendr 
ant  Is  oiaUed  to  again  xeanme  operation  o< 
its  ptopwty,  it  can  eventually  dlsdiarge  and 
pay  its  Indebtedness  without  sacrifice  ot  Its 
property.  This  Is  followed  with  detailed 
statMuents  how  this  can  be  aecompUsbed. 
It  is  alleged  that  the  taxes  tm  1»10  are  un- 
paid and  tlie  result  which  will  follow  If  not 
arranged  for.  It  states  that  the  plaintiff  is 
Informed  and  believes  that  the  defendant 
will  be  able  to  procure  funds  suffldeot  to 
accom^lsh  the  residts  above  indlcatedt  It 
given  a  reasonaUe  period  to  do  so  before 
there  ia  feredosnre  and  forced  sales  of  its 
property.  This  Is  followed  with  detailed  In- 
formaUfm  as  to  how  this  Is  to  be  d<me,  with 
the  farther  allegations  that  unless  the  court 
assumes  Jurisdlctiou  and  appoints  receivers, 
the  claims  of  all  unsecured  creditors  will 
be  ultimately  lost  as  well  as  great  damage 
to  the  secured  creditors  and  stockholders. 
It  is  also  alleged  that  in  a  United  -States 
court  in  Pennsylvania,  receivers  have  been 
appointed  and  have  proceeded  to  take  charge 
of  the  assets  of  the  company  In  that  state; 
that  in  that  action  the  company  by  answer 
admitted  the  allegations  of  the  bill  which 
were,  to  a  certain  extent  the  same  as  those 
contained  In  this  ccunplaint  The  prayer  Is 
for  Judgment  against  the  defendant  for 
$2,612  and  interest  for  the  appointment  of 
receivers  with  detailed  authority,  and  that 
the  officers  and  agents  of  the  company  be 
compelled  to  turn  the  property  over  to  them, 
aqd  that  all  creditors  be  enjoined  from  instl- 
tntiDg  suits  or  attempting  to  enforce  col- 
lections other  than  through  the  EeoelverBblp, 
etc.,  and  for  general  relief. 

Upon  the  same  day  tbe  defendant  company 
purported  to  file  Its  answer  In  which  It  ad- 
mits the  truth  of  tbe  auctions  contained 
in  the  complaint  and  consents  to  the  appoint- 
ment of  receivers.  Three  receivers  were  ap- 
pointed upon  the  day  the  complaint  and 
answer  were  filed;  they  thereafter  qualified 
and  took  possession  of  the  property,  and,  It 
appears,  have  thus  continnfld  under  the  orders 
of  the  conrt 

Upon  February  8,  Idll,  the  court  upon  its 
own  motion,  transferred  the  cause  to  San 
Juan  county;  it  appearli^c  that  it  was  one 
affecting  both  real  and  personal  property 
situate  in  that  coun^. 

On  March  1, 1011,  these  petitioners,  Joseph 
G.  Butler,  Jr.,  and  a.  A.  Ferguson  tendered 
for  filing  in  the  action  above  referred  to  th^ 
verified  petition  for  intervention  wherein 
they  allege,  among  other  things,  that  th^ 
were  not  served  with  notice  and  bad  no 
knowledge  of  the  appointment  of  the  re- 
ceivers until  February,  lAll ;  that  the  Penn- 
sylvania court  was  without  Jurisdiction  in 
the  premises,  and  that  the  appointment  of 
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recelTera  there,  as  well  u  bere,  was  without 
notice,  except  to  one  De  Armlt,  who  claim- 
ed to  be  the  preddent  of  the  defendant  com- 
pany, and  one  Balpb  Hartsell,  attorney,  who 
assamed  to  file  an  answer  for  the  defend- 
ant; that  the  company  is  indebted  to  Butler 
in  tbe  sum  of  $23,020.60,  with  Interest  npon 
certain  notes,  describing  them,  also  an  ad- 
ditional $0,000  furnished  as  a  loan  which  is 
long  past  due;  that  he  is  a  large  stock- 
holder owning  204,000  shares ;  that  Ferguson 
Is  a  creditor,  and  upon  Jantiary  21,  1911, 
obtahied  a  judgment  for  93,000,  with  interest, 
against  tbe  defendant  In  the  courts  of  Penn- 
sylranla;  that  Ferguson  Is  a  stockholder 
owning  135.420  shares;  that  a  large  majority 
of  the  stockholders  and  creditors  are  op- 
posed to  the  appointment  of  receivers  elttier 
In  Pennaylvania  or  Colorado;  that  it  appears 
on  the  face  of  the  bill  in  this  suit  that  this 
court  was  without  Jnrtsdictlon  to  appoint  re- 
ceivers; that  there  Is  no  equity  In  the  bill  (this 
is  ftllowed  with  detailed  reascms  attampth:^  to 
0108  abow);  that  Balph  Harts^  purporting 
to  answer  for  the  defendant,  had  no  author- 
ity to  repres^t  it;  that  thoe  was  no  proper 
noUce  given  to  the  company,  nor  any  nottoe 
given  to  the  stockholders,  creditors,  or  boid- 
ho^ers ;  Uiat  the  complaint  fiills  to  state  a 
cause  of  action;  that  the  appointment  of 
receivers  Is  not  In  tbe  Interest  of  the  atodt- 
taolders,  etc.  Tbe  prayer  is  for  permission 
to  Intorene  and  become  defendants,  to  In- 
clude such  other  stockholders  and  creditors 
as  desire  to  Join  them,  that  they  may  be 
permitted  to  file  a  motion  to  vacate  tbe  order 
appointing  the  recovers,  to  demur  to  the  bill, 
or  otherwise  plead. 

This  petition  was  duly  considered  by  tbe 
conrt,  and  after  arguments,  on  Bfarcb  11, 
1911,  the  court  declined  to  allow  the  petition- 
ee to  Int^ene  No  exceptions  appear  to 
have  been  taken  to  this  ruling,  and  nothing 
further  appears  to  have  been  attempted  by 
these  petitioners  nntil  January  6,  1912,  when 
they  presented  to  said  court  another  petition 
for  intervention  in  said  action.  This  peti- 
tion sets  forth  a  copy  of  the  form^  one, 
with  a  statement  of  the  disposition  thereof. 
In  addition  to  the  allegations  contained  In 
the  first  petition,  wbltdi  are  reiterated  in  the 
second,  other  matters  are  alleged,  some  of 
which  are  that  tbe  decision  of  the  Judge  in 
refusing  to  allow  tbe  petitioners  to  Intervene 
upon  their  former  petition  was  largely  based 
upon  the  tact  that,  at  the  tbne  of  the  ap- 
pointment of  receivers,  it  was  represented  to 
the  Jndge,  if  he  appointed  the  receives, 
Chat  one  William  P.  De  Armit  and  his  as- 
sociates would,  within  a  very  short  time, 
raise  the  necessary  funds  to  pay  the  pressing 
debts  of  the  defendant  company  and  also 
sufficient  other  money  to  develop  and  Im- 
prove its  properties  and  to  aiable  it  to  work 
and  operate  tbem  and  make  It  a  going  con- 
cern ;  that,  upon  account  of  these  promises, 
the  Judge  appointed  the  receivers;  that  more 


than  ten  months  have  elapsed  since  tbe  ap- 
pointments, but  that  no  part  of  the  pressing, 
or  any,  debts  of  the  company  have  been 
paid;  titiat  no  improvements  have  been  made 
upon  the  property  since  that  time,  and,  lu 
tact,  nothing  has  been  done  to  relieve  the 
company  firom  its  financial  ^barrassment 
or  to  put  its  property  In  a  c<mdition  to  work 
and  operate,  but,  on  the  contrary,  a  large 
amount  of  additional  indebtedness  has  been 
incurred  since  the  appointments;  that  the 
petition's  have  used  every  diligence  to  inter- 
vene; that,  after  the  decision  refusing  to 
permit  the  petitioners  to  Inf  rene,  th^  were 
advised  and  verily  believed  that  it  would  not 
be  proper  and  In  fact  would  be  nnavalUnc 
for  them  to  attempt  to  Intervene  until  a  rea- 
sonable time  had  elapsed  for  tbe  fulfillment 
of  tbe  promises  said  to  have  been  made  on 
bebalf  of  De  Armlt,  as  hereinbefore  stated; 
that  when  the  revresentati<m8  wwe  made 
to  the  Judge,  as  aforesaid,  that  the  indebted- 
ness of  the  defendant  company  would  be 
paid  or  substantially  reduced  and  iwovlsions 
made  for  working  the  properties,  etc.,  the 
said  De  Armit  was  then  and  has  eva  since 
been  Insolvent  and  was  and  is  entirely  with- 
out means  of  his  own  and  without  ability  to 
raise  money  from  other  sources  for  the  use 
of  tbe  def^dant,  or  In  fact  to  do  anything 
of  a  substantial  character  to  relieve  the  de- 
fMidant  company  of  its  financial  embarrass- 
ment; that  DUSk  iras  an  employA  of  De- 
Armlt  and  sustained  the  closest  confidential 
relation  to  him;  that  DlCk  was  and  Is  one  of 
tbe  smallest  creditors;  that  ZMdc,  De  Armit, 
and  others  conspired  and  confederated  to- 
gether ft>r  the  purpose  of  obt^nlng  the  ap- 
poiittmient  of  receivers  in  order  to  prevent 
the  creditors  from  collecting  their  Just  <daims 
so  that  Dick,  De  Armlt,  and  others  might, 
through  said  recovers,  obtain  more  com- 
plete control  of  the  iwoperty  of  the  defend- 
ant for  the  purpose  of  tutrasslng  and  annoy- 
ing the  creditors  and  the  majority  of  the 
stockholders  to  the  end  that  tbe  creditors 
would  compromise  their  Indebtedness  against 
the  defendant  company  for  a  small  per  cent; 
that  the  stockholders  would  part  with  their 
stock  for  a  trifling  amount  and  thus  enable 
the  said  De  Armlt,  Dick,  and  others  in  such 
conspiracy  to  obtain  ownership  of  the  proper- 
ty without  paying  any  substantial  amount 
therefor;  that  Dick,  De  Armit,  and  others, 
claiming  to  be  the  directors  of  tbe  company, 
prior  to  the  appointment  of  receivers,  at- 
tempted to  reduce  the  capital  sto(^  from 
$8,000,000  to  11,200,000.  Then  toUows  a 
history  of  this  transaction  whereby  it  ap- 
pears all  the  stock  of  tbe  corporation  was 
turned  over  to  certain  trustees,  in  which 
manner  It  Is  alleged  that  De  Armlt  and  his 
a8Bo<datee  bad  controlled  the  affairs  of  the 
company  i^lnst  ttie  Interest  of  Its  creditors 
and  those  owning  a  majority  of  Its  stock. 

Other  allegations  are  wet  forth  potalnlng 
to  tbe  history  of  the  flefwirtwrt  flompany  and 
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tbe  all^^  fraudulent  acta  of  Dick,  De  Ar- 
mit;  and  others  In  connectkm  with  Its  man- 
agemsnt  The  prajer  ia  the  ume  aa  In  tbe 
former  petition.  The  court,  upon  January 
6;  1912,  aSta  w^Utectag  the  application  and 
hiaarlng  the  argamenta  of  couna^  ordered 
that  the  application  and  petition  be  denied. 
Thereupon  tbe  petitioners  offered  for  filing 
a  motion  to  vacate  and  set  aidde  tbe  ordiW 
made  January  7,  1911,  sppohittng  rec^iws. 
The  court  refused  to  allow  this  motion  to  be 
filed.  Mr.  E^ergnson  then  presented  for  filing 
a  demurrer  to  tbe  cooiidalnt  This  was  like- 
wise reCnaed.  The  petitloi  praying  for  the 
writ  of  probiblti<m  was  filed  in  this  court 
upon  NoTODber  22,  1912. 

Tlte  contentions  of  tbe  petlttoQers  are 
that,  white  tbe  court  bad  Jurisdiction  to  en- 
tortain  tbe  action  proper,  whidi  they  claim 
Is  a  sultiqwn  notes  and  for  swioes  rendered. 
It  was  without  jurisdiction  over  tlie  property 
of  tbe  corporation  attempted  to  be  coTered 
In  that  portion  of  tta  petition  setting  forth 
allied  reasons  for  tbe  asH^olntment  of  re- 
celTers;  that  if  this  pcwltlon  Is  wrong,  and 
tbe  court  bad  Jurisdiction  to  pass  upon  the 
question,  when  tbe  allegations  of  tbe  petition 
are  considered,  it  fails  to  disclose  facts  suf- 
fid^t  to  Justly  tbe  court  in  Its  appoint- 
ment of  receivers,  and.  in  so  doing,  it  ex- 
ceeded its  Intimate  powers;  that  by  pre- 
senting th^  petition  for  intervention  with 
these  reasons  therein  stated,  they  gave  to 
tbe  trial  court  an  opportunity  to  correct  its 
erroneous  ruling  in  this  respect,  which  It 
declined  to  do;  and  that  this  is  sufficient 
to  give  them  the  right  to  petition  this  court 
for  tbe  writ  of  proMbltion  therein,  although 
they  have  not  yet  become  parties  to  tbe  ac- 
tion, and  that  they  tiave  no  plain,  speedy, 
and  adequate  remedy  at  law  to  protect  their 
rights  in  tbe  premises. 

[1]  This  court  has  universally  held  that  a 
writ  of  prohibition  is  not  a  writ  of  right,  but 
rests  in  tbe  sound  discretion  of  the  court 
Leonard  v.  Bartels,  4  Colo.  9S;  People  ex 
rel  v.  District  Court,  6  Colo.  634;  Mclner- 
ney  t.  City  of  Denver,  17  Colo.  802,  29  Pac. 
616;  People  ex  rel.  v.  District  Court,  19 
Colo.  343.  35  Pac.  731;  People  ex  reL  v. 
District  Court,  21  Colo.  251,  40  Pac.  460; 
People  ex  reL  v.  IMstrlct  Court  of  Lake  Co., 
26  Colo.  386,  58  Pac.  604,  46  L.  B.  A.  850. 

[2]  For  the  reasons  hereinafter  stated,  we 
are  of  opinion  that,  upon  account  of  the  ac- 
quiescence and  laches  of  the  petitioners,  this 
court  ought  not  to  entertain  this  appUcaUon. 
This  makes  unnecessary  any  consideration  of 
the  many  intricate  questions  presented. 

It  will  be  observed  that  tbe  receivers  were 
ai^lnted  February  7,  1911;  that  upon 
Mar<^  1st,  same  year,  the  petitioners  ten- 
dered for  filing  their  first  petition  of  inter- 
vention. This  was  denied  upon  March  11th 
following.  Nothing  further  was  done  by 
than  until  January  6,  1912,  a  period  of 
approximately  ten  months,  when  they  filed 
anotbar  petitloa  to  intervene  wher^  tbv 


set  forth,  In  substanoeh  u  ezcuaea  fbr  delay 
in  its  presentation,  that  they  have  aban- 
doned any  right  to  stand  vipm  tiielr  tama 
petition,  and  acquiesced  In  tiie  anointment 
of  the  receivers  tor  the  reason,  aa  tliey  al- 
lege^  that  it  was  represented  to  the  court, 
at  the  time  of  the  appcdntments,  tha^  within 
a  very  short  time,  funds  would  be  raised  by 
those  who  desired  the  appointment  of  re- 
ceivers sufficient  to  pay  the  pressing  debts 
of  the  defendant  company,  and  also  to  de- 
velop and  improve  Ita  properties  and  to  en- 
able lt~  to  work  and  <v»erato  them  and  make 
Its  plant  a  goii^;  concwn,  and  that  the  court^s 
decision  in  rinsing  to  allow  them  to  ints- 
vene  was  largely  based  upon  these  promises, 
but  Uiat,  during  these  ten  months,  notiiing 
bad  been  done  in  this  respect  to  relieve  the 
company  from  its  financial  embarrassment  or 
to  put  ita  property  In  a  eondiUmi  to  work 
and  operate^  but;  on  the  ocmtrary,  a  large 
amount  of  additional  indebtedness  had  been 
Incurred,  etc.  In  other  wobOb,  they  said  to 
the  court  that  while  we  did  not  approve  of 
tile  appointment  of  receivers,  and  thought 
you  were  without  Jurisdiction  in  so  doing, 
and  we  thus  stated  In  our  first  petition  for 
Intervention,  yet.  upon  account  of  the  prom- 
isee made  to  you  that  the  emergency  debts 
of  the  corporation  would  be  paid  and  suf- 
ficient other  funds  arranged  for  to  make  the 
defendant's  bustness  a  going  concein,  we 
acquiesced  therein  and  said  nothing  further 
for  a  period  of  ten  months  in  order  to  see 
If  such  arrangements  would  be  carried  out 
by  that  faction  of  the  stockholders  of  tbe 
defendant  who  d^lred  and  secured  the  ap- 
pointment of  the  receivers.  To  put  it  in  an- 
other way,  it  was  to  say  that.  If  things  work 
out  all  right  and  to  our  advantage,  we 
acquiesce  in  tbe  appointment  of  receivers, 
but.  If  they  go  wrong  (although  we  have  not 
said  so  and  will  not  until  it  is  necessary  to 
act),  it  Is  our  intention,  when  it  is  thus  as- 
certained, to  again  object  to  the  appoint- 
ments and  challenge  the  Jurisdiction  of  tbe 
court  to  make  them.  Such  action  upon  be- 
half of  tbe  petitioners  was  unquestionably 
an  acquiescence  In  tbe  appointment  of  the 
receivers  and  In  their  handling  of  the  ivop- 
erty  during  tbe  ten  months  following  their 
appointment 

The  second  petition  for  intervention  was 
presented  January  6,  1912,  and  by  the  court 
acted  upon  and  refused  the  same  day.  The 
petition  for  the  writ  of  prohibition  was  filed 
In  this  court  November  22,  1912.  It  fails 
to  give  any  excuse  or  reason  why  It  was  not 
applied  for  until  over  ten  months  after  the 
^strict  court  for  the  second  time  had  re- 
fused to  grant  the  relief  prayed  for. 

Regardless  of  whether  the  case  is  of  such 
Importance  as  the  petitioners  claim,  we  are 
of  opinion  that  their  actions  as  above  stated, 
during  tbe  tu  months  after  these  appoint- 
ments were  made,  present  a  case  of  acquies- 
cence during  that  period,  and  that  their  de- 
lay for  tbe  10     months  thereaftw,  before 
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making  sppUcatlon  bere  for  the  writ  of  pfo- 
Itlbitlon,  presents  a  case  of  laches;  and, 
wben  botb  are  consldwed,  tbc^  are  saffldent 
to  JnsUfy  tbls  court  in  refodng  to  consider 
the  qvestions  raised  pertaining  to  the  merito 
of  the  contreversy  nnder  ito  extraordlnarj 
jurisdiction  txy  writ  of  prohibition.  While  It 
is  claimed  that  the  petltl«iws  (by  present- 
ing th^  petition  of  intervention)  gaTe  to 
tbe  trial  court  an  opportunity  to  pass  upon 
the  Question  of  ite  Jurisdiction  to  appoint 
recovers  In  an  actbm  to  which  the  petition- 
ers were  not  that  parttes  (a  question  nn- 
necessary  to  Oetormlne)*  it  is  conceded  the 
only  thing  that  tlie  court  did  pass  upon  was 
th^  right  to  interrenft 

[S]  Its  refusal  was  such  a  final  Judgmoit 
against  them  to  which  a  writ  of  error  will 
Ua.  Bouy  Trareten^  Insurance  Go,  16 
Cola  178,  26  Pac  818;  Curtis  r.  lathrop, 
12  Colo.  169,  20  Fae  260;  limberg  t.  Hlg- 
ginbotham,  11  Colo.  816,  18  Pac.  83;  Bar- 
man T.  BaAydt,  20  Neb.  626,  81  M.  W.  488; 
rirst  Kat  Bank  ▼.  OUl  «  Ga,  60  Iowa,  425; 
Nat  Distilltaig  Co.  t.  Setdel,  108  Wis.  489, 
78  N.  W.  744. 

Had  a  writ  of  errw  been  promptly  sned 
out  up(m  the  court's  first  refusal  to  allow 
the  petltionera  to  Intervene,  the  matter  could 
probably  have  been  reached  and  di«posed  of 
in  the  regular  manner  by  this  time.  Wheth- 
er the  petltlonen  had  tlie  rU^t  to  present  a 
second  petition  to  the  court,  raUring  the  same 
contention,  with  the  furtbw  statements  that 
the  appointment  of  Uie  recelren  had  not 
proven  successful  or  accomplished  what  was 
promised,  is  unnecessary  to  determlnfe.  They 
elected,  as  th^  as,  after  the  first  refusal 
to  take  ttieir  dumces;  and,  had  the  ap- 
polntmoitB  brought  the  results  alleged  to 
have  been  promised,  it  aitpean  they  would 
have  been  satisfied  and  continued  to  acqui- 
esce in  the  Jurisdiction  ot  the  court:  but, 
inasmudi  as  they  did  not  work  out  as  they 
alleged  was  promised,  they  now  desire  to 
have  the  question  determined  in  tbls  ex- 
traordinary manner.  Under  such  circum- 
stances, the  appUcatUm  ought  not  to  be  foitr 
tertained. 

For  the  reasons  stated,  the  alternative  or- 
der and  rule  will  be  quashed  and  the  writ 
denied. 

Application  denied. 


NOBCBOSS  V.  CnNNmOHAll 
(Supreme  Court  of  Colorado.    April  7,  1018.) 
1.  Action  (f  98*)— IiiooiTBiSTsnoT  or  Altkb- 

IfATIVE  RbMEDIXS. 

Ad  action  by  a  purchaser  of  land  requiring 
water  for  its  Irrigation  with  a  contract  right 
to  take  water  for  that  purpose  to  have  liis  deed 
decreed  to  convey  as  appurtenant  to  the  land  a 
certaiD  amount  of  water  pn  the  tbeory  that 
such  amount  iiad  been  conveyed  to  him  by  his 
deed,  and  liis  claim  in  tlie  same  action  to  recover 
damages  for  the  vendor'a  alleged  fraudulent 
represeotatlone  as  to  the  water  rights  on  the 


theoiy  that  such  r^hts  had  not  been  conveyed 
to  him  by  his  deed,  were  inconsistent  remedies. 

[Ed.  Note.— For  other  cases,  see  Action,  Coit. 
Dig.  fl  549,  666;  Dec.  Dig.  |  88.*] 

2.  BLEcnoir  or  Bxianm  Q  8*)— Dnsor  as 
Bab  OB  BsTOPPKi.. 

Where  a  purchaser  of  land  requiring  water 
for  irrigation,  with  knowledge  of  all  the  2act% 
has  elected  to  proceed  for  a  decree  as  to  the 
water  rights  claimed  to  have  been  conveyed  by 
his  deed,  he  is  bound  by  sndi  election  and  is 
thereafter  Mtopped  from  an  inconsistent  daim 
agalnat  the  purchaser  for  damages  for  alleged 
misrepresentations  as  to  the  rights  conveyed^ 
the  deed. 

[EU.  Note.— For  othnr  eases,  see  Election  oi 
Bemedies,  Cent  Dig.  II  8, TTDsc.  Dig.  |  3.«] 

Error  to  District  Courts  lAiimer  County; 
Harry  F.  Gamble,  Judge. 

Action  by  T.  K.  Norcross  against  John  II. 
Connlngham.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

Rhodes  &  Farnworth,  of  Ft  Collins,  for 
plaintiff  In  error.  Fred  W.  Stow  and  Homer 
S.  Stephens,  both  of  Ft  Collhia,  for  defend- 
ant in  error. 

EnLIi,  J.  Upon  motion  Judgment  on  the 
pleadings  was  granted  In  favor  of  the  de- 
fendant The  plalntlfTs  complaint  alleges. 
In  substance,  that  In  May,  1906,  he  purchased 
from  the  defendant  a  farm  situate  under  the 
Hillsborough  Canal,  from  which  It  requires 
water  for  Ito  Irrigation ;  that  he  paid  (10,- 
000  for  the  land  and  water  to  be  conveyed 
therewith ;  that  as  a  part  of  the  considera- 
tion the  defendant  represented  that  there 
would  be  conveyed  In  the  same  warranty 
deed  and  In  connection  with  the  land,  125 
inches  of  water  in  this  canal ;  that  tbls  wa- 
ter was  and  would  be  a  water  right  to  said 
land  for  the  entire  irrigation  season  of  each 
year;  that  it  was  ot  the  earliest  water  ap- 
propriated from  the  Big  Thompson  river, 
the  stream  from  which  the  canal  received  Its 
supply;  that  certain  crops,  which  could  be 
raised  and  wbldi  made  the  farm  specially 
desirable  and  very  valuable,  required  late 
irrigation,  and  that  the  water  righto  which 
woidd  be  conveyed  would  fumlsh  water  dur- 
ing the  late  Irrigation  season  to  raise  sudk 
crops;  that  relying  npon  defendant's  lepc^ 
sentotifms  with  referaice  to  the  water  to  be 
conveyed  and  that  was  conveyed,  he  pur- 
chased said  land  and  water  and  in  May, 
1006,  received  from  defendant  a  warranty 
deed,  whlf^  deed  omv^ed  the  land  and  129. 
inches  ot  water  In  one  inrtrument;  that  iq;>- 
on  receipt  of  the  deed  he  entered  Into  pos- 
session, began  and  has  ever  since  continued 
to  cultivate  ttie  farm;  that  after  plaintllC 
took  poBsession,  defendant  claimed  that  the 
watw  omveyed  in  cnmection  with  and  for 
the  irrigation  of  tliis  land  mm  simply  a  right 
to  take  vrater  from  this  canal  by  reason  ot  a 
contract  entered  into  between  the  owner  of 
the  canal  and  other  pwsons,  which  contract, 
through  sundry  conveyances,  had  been  oon 
veyed  to  defendant;  and  that  the  defendant 
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hBd  only  conreyed  by  his  deed  to  plaintlfl 
what  was  known  as  this  water  contract. 
The  plaintUr  further  alleges  that  the  canal 
company  was  under  no  obligatloiia  to  famish 
water  under  this  contract,  except  when  there 
was  water  in  the  canal  derived  from  the 
Big  Thompson  river  under  an  appropriation 
known  as  Priority  No.  25,  bdng  of  a  late 
date ;  that  he  has  been  unable  under  and  by 
reason  of  the  water  conveyed  to  him  by  said 
deed  to  obtain  any  water  from  this  canal 
f(V  the  Irrigation  of  this  land,  except  In  the 
early  portion  of  each  Irrigation  season,  up 
to  about  July  Ist;  that  after  the  Ist  of  July 
■aid  water  rigl^t  so  conv^ed  furnishes  do 
water  for  said  lands;  that  this  condition  has 
prevailed  ever  since  the  purcbase,  and  it  will 
io  continue  hereattur,  except  an  Intermittent 
amount  during  the  early  portion  of  the  ir- 
rigation season;  that  by  reason  of  these 
facts  he  cannot  raise  any  crops  upon  the 
lands,  except  early  crops;  that  the  land 
without  a  water  right  furnishing  water  dur- 
ing the  entire  Irrigation  season,  but  only  for 
the  early  portion.  Is  of  no  value  In  excess  of 
$6,000;  that  plaintiff  bas  been  Injured,  dam- 
aged, and  defrauded  by  the  defendant  through 
hla  fidse  and  fraudulent  representatloua,  etc.. 
In  the  stun  of  $6,000,  for  which  amount  Judg- 
ment Is  prayed. 

[t]  In  his  answer  the  defendant,  among 
other  tilings,  alleges  that  subseqaait  to  the 
■ale  and  in  Mardi,  1908,  with  fall  knowl- 
edge of  all  tacts,  the  plalntllt  instituted  a 
suit,  etc,  against  the  defendant  by  which  be 
■ought  to  bare  this  deed  for  the  land  and 
the  125  inches  of  water  decreed  to  convey  &b 
an  at^nutenance  undw  the  deed  and  to  the 
land  and  as  annexed  to  the  land,  a  certain 
other  1.76  cable  feet  of  water  whldi  was  a 
part  of  the  canal's  Big  Thompson  Priority 
No.  1;  that  in  the  same  suit  the  plaintiff 
also  Bonght  to  recover  damages  alleged  to 
have  resulted  to  him  by  reason  of  the  al- 
lied fialse  and  fraudnlmt  rei^esentatlona 
made  at  the  time  of  the  sale  pertaining  to 
the  water  rights  and  upon  account  of  his 
failure  to  procure  tti»  same;  that,  at  the 
time  of  the  commencement  of  the  otiier  salt, 
the  plaintiff  bad  full  knowledge  of  all  facts 
relative  to  bis  rights,  etc. ;  that  at  the  time 
there  were  two  remedies  open  to  him  for 
the  enforcement  of  his  alleged  claims  arising 
out  of  the  purcbase  of  this  laud  and  water, 
which  were,  by  claiming  that  he  had  re- 
ceived by  this  deed  the  1.76  cubic  feet  of 
water  above  referred  to  and  having  It  so  de- 
creed by  the  court,  or  that  be  bad  not  re- 
ceived the  water  which  he  should  have  re- 
celyed  by  the  deed,  and  recover  damages 
against  the  defendant  for  failure  to  con- 
vey it;  tbat  these  remedies  are  inconsist- 
ent. In  tbat  by  the  first  his  claim  Is  based 
upon  the  fact  that  he  bad  received  the  wa- 
ter, wlUle  the  latter  is  ttased  upon  the  fact 
that  he  did  not  receive  the  water ;  that  both 
of  said  remedlsB  were  adiwted  and  sought 


to  be  enforced  by  the  plaintiff  In  ttie  former 
suit  and  were  so  alleged  In  bis  complaint; 
that  during  the  poidency  of  this  suit  the 
plaintiff  elected  to  base  his  claim  upon  the 
fact  that  he  had  received  said  water  t>y  said 
deed;  that  hie  complaint  was  amended  ac- 
cordingly ;  that  he  thereafter  abandoned  hla 
claim  made  therein,  based  upon  the  fact  that 
he  had  not  received  the  water  and  made  no 
claim  for  damages  In  the  action  upon  account 
of  such  failure  on  the  part  of  the  defendant 
to  convey  the  said  watw,  as  contained  In  his 
original  complaint;  that  the  suit  now  insti- 
tuted Is  upon  the  same  transaction  and  based 
upon  the  same  claim  as  that  portion  of  plain- 
tiff's former  suit,  which  related  to  damages ; 
that  the  facts  and  drcnmstances  as  set  forth 
in  plaintiffs  former  suit  In  that  portion 
which  was  by  him  abandoned  by  bis  election, 
as  aforesaid,  are  the  same  as  here;  that  by 
reason  of  said  election  he  Is  now  barred  from 
claiming  any  damages  or  relief  in  this  suit; 
tbat  having  claimed  In  the  former  suit  that 
he  had*  by  the  deed,  received  the  water,  he 
Is  now  estopped  from  claiming  damages  by 
reason  of  the  failure  oa  the  part  of  the  de- 
fendant to  cottv^  the  Bam&  As  a  further 
defense  It  la  alleged  that  during  the  progress 
of  the  former  trial,  the  plaintiff's  counsel, 
with  his  consent,  acqukecence,  and  ratifica- 
tion, and  in  his  presence  and  In  open  court, 
stated  tbat  the  plaintiff  did  not  claim  that 
any  fraud  liad  been  cnnmltted  upon  him  In 
the  transaction,  for  which  reason  that  he  is 
estopped  from  claiming  damages  In  this  suit 
against  the  defendant  upon  acoonnt  of  any 
alleged  false  and  fraudulent  representation 
on  the  part  of  the  defendant. 

The  idaintUC,  by  replication,  sets  forth  that 
In  June,  1908,  he  brought  suit  against  the 
ditch  company  and  the  defendant  to  compel 
them  to  recognize  him  (by  virtue  of  Oxe  pro- 
vUdons  of  bis  deed  from  the  defendant)  as 
the  owner  of  the  1.75  cubic  feet  of  early  wa- 
ter theretofore  owned  1^  the  defendant  He 
states  that  this  suit  was  decided  against  him. 
He  admits  that  in  March.  1909,  he  brought 
the  suit  against  the  defendant  as  alleged  in 
the  answer,  in  which  he  sought  to  have  the 
deed  conveying  the  land  and  125  Inches  of 
vuter  decreed  to  convey  therewith  as  an  Rp- 
purtenance  under  the  deed  and  to  the  land 
the  1.75  cuUc  feet  of  water,  which  was  a 
part  of  the  earlier 'priority.  He  also  admits 
that  this  suit  was  decided  against  him,  but 
denies  that  In  either  there  was  tried  or  de- 
termined the  question  of  damages  involved  in 
this  action. 

It  win  be  observed  that  the  plaintiff  has 
not  denied  that  In  his  second  suit  brought 
against  the  defendant  he  also  sought  to  re- 
cover damages  growing  out  of  the  same 
transaction,  and  that  during  its  pendency  he 
elected  to  proceed  under  that  portion  of  his 
complaint  by  which.  If  he  was  successful,  it 
would  secure  for  him  the  wator  which  he 
Claimed  he  had  pur^sed.  Tb»  great  wdght 
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of  authority  In  whldi  we  conenr  IB  to  tb» 
effect  that  the  two  remedies  are  IncoulsteDt 
15  Cyc.  267 ;  Bales  v.  Wllllamson,  128  Iowa, 
127, 108  N.  W.  160;  7  Ency.  of  PI.  &  Pr.  860; 
Bracken  t.  Atlantic  Tmst  Co.,  167  N.  Y.  610, 
60  N.  E.  772,  82  Am.  St  Rep.  731 ;  Bickman 
T.  Abernathy,  14  Colo.  174.  23  Paa  447; 
Wheeler  v.  Dann,  13  Colo.  428,  22  Pac.  827; 
Bank  of  Santa  Fe  t.  Board  of  Com'ra,  61 
Kan.  786.  60  Pac.  1062 ;  Jones  t.  Langhome, 
19  Colo.  206,  34  Pac.  997 ;  CampbeU  t.  KaufC- 
man  Milling  Co.,  42  Fla.  328,  29  South.  436 ; 
Carroll  v.  Pothers  et  al.,  102  Wis.  436,  78 
N.  W.  604;  Mcwmiams  t.  Thomas  et  aL 
(Tct.  CIt.  App.)  74  S.  W.  606;  Tansalg  et  aL 
T.  Hart,  40  N.  T.  801;  Lowensteln  A  Bros. 
T.  QlasB  et  al..  48  La.  Ann.  14^,  20  South. 
890;  Ermellng  t.  Gilwon  Canning  Co.,  106 
IlL  App.  106;  Salyers  t.  Smith,  67  Ark.  626. 
66  3.  W.  936 ;  Ogden  v.  Uoore,  96  Bficb.  290. 
64  N.  W.  899;  R^nington  Paper  Co.  t.  Hud- 
son. 64  Kan.  43,  67  Pac  636 ;  James  t.  Par* 
sons.  Rich  &  Co.,  70  Kan.  166.  78  Pac.  438; 
Elevator  Co.  t.  U.  P.  By.  Co.,  97  Iowa,  719. 
66  N.  W.  1069 ;  Conrow  et  al.  v.  LltUe  et  aL, 
116  N.  y.  387,  22  N.  E.  346,  6  L.  B.  A.  693. 

[2]  In  the  farmer  action,  the  defendant 
(with  knowledge  of  all  the  &cta)  having  elec- 
ted as  to  which  of  two  inconsistent  remedies 
he  would  pursue,  we  are  of  opinion  that  he 
Is  bound  by  audi  election.  For  this  reason 
the  motion  for  judgment  upon  the  pleadings 
was  properly  sustained.  See  Anthony  t. 
Slayden  et  aL.  27  Cola  144,  60  Pac  826,  and 
cases  therein  dt^d. 

The  Judgment  la  afBrmed. 

Afflnned. 

IfUSSBBt  a  J.,  and  GABBBBT,  J.,  oracur. 


BABBOWS  T.  McMUBTRT  MPG.  CO.  et  aL 
(Supreme  Court  of  Colorado.   ApA  7,  1918.) 

1.  Ooirnuors  <|  117*)— Ixoautt— Bkbtraiht 
OF  Tbadb— PaoTKcnoH  OF  Pboiusek. 

One  may  lawfully  covenant  not  to  porane 
a  parttealarbasiiMss  wltUn  a  limited  tertitoiy, 
even  if  it  be  an  entlTe  state,  if  the  restraint 
thereby  establiahed  is  reasonable  and  affords 
only  a  fair  protection  to  the  one  for  whoet 
benefit  it  Is  Imposed. 

[Sd.  Note— For  other  easM,  see  Omtraets^ 
Cent  Dig.  if  654-669;  DeoDIg.  |  U7.*] 

2.  OOIfTBAOTB  (I  117*)— lAfiALITT— BSSTBAIlfT 

or  Tbaob— Paatial  ob  Gbnkbai,  Bbstbajnt. 
Tbe  bare  fact  that  a  contract  in  restraint 
of  trade  applies  to  an  entire  state,  or  even  to 
wider  limits,  that  tbe  restraint  Is  general  or 
partial,  extensive  or  limited,  is  of  itself  inuna- 
tcrial ;  the  public  welfare  is  the  first  considera- 
tion, and  if  it  is  not  adversely  affected  thereby 
tbe  contract  shonld  be  soatained,  if  it  is  reason- 
able and  imposes  upon  the  party  bound  no 
greater  restraint  than  is  necessary  fw  fair  pro- 
tection within  the  plain  pnrpoas  of  the  con- 
tract 

[Ed.  Note.— For  other  eaae%  see  Contracts 
Cent  Dig.  H  654-569 ;  De&Dlg.  1 117.*] 


8.  Comnuon  a  117*)— iMAUfr-^taRBAUR 

OF  TbADB. 

A  contract  whereby  the  entire  stodt  In 
trade  and  tbe  good  will  of  a  idate  glass  company, 
of  whidi  defendant  was  the  pnudent  and  toe 
largest  atockboider,  was  sold  to  plaintiff  Cor 
92,600,  with  a  covenant  that  the  adlen  would 
not  for  10  Tears  engage,  directly  or  indirectly. 
In  any  sncn  bu^ess  In  tbe  state,  or  aooept 
employment  with  or  work  for  any  bouse  engand 
In  sndi  bnrinesa,  or  Invest  any  money  in  or  be- 
come stockholders  or  directors  In  any  company 
carrying  on  such  bnsineBS  In  the  state,  was  nit 
invalid  as  a  contract  in  restraint  of  trade. 

[Ed.  Note.— For  other  cases,  see  Contract^ 
Cent  Dig.  H  664-669;  Dec  Ug.  |  117.*] 

4.  CONTBACTB  (i  116*)— BBSTRAINT  OF  TBAOB 

— OONSTRUCnON. 

Tbe  legality  of  contracts  In  restraint  oC 
trade  Is  to  be  resolved  on  the  partfeular  tMetB  of 
each  contract 

[Ed.  Note.— For  other  cases,  see  Oontracti^ 
Cent  Dig.  11  542-662;  Dea  Dig.  |  U6.*] 

6.  CoitiKACTS  (I  116*)— IMALIXT— BmunR 

OF  TBADB— KSAaONABLXmn. 

Tbe  test  of  whether  a  contract  in  restraiot 
ol  trade  is  reasonable  Is  whether  the  restzaiot 
Is  iHily  such  as  to  afford  a  foir  protecti<m  to  tbe 
promisee,  and  not  so  large  as  to  Interfere  with 
public  interests;  and  whatever  restraint  is  la^ 
er  than  the  necessary  protection  of  the  party, 
if  oppresdve.  Is,  In  the  aye  at  the  law,  unreaaoB- 
able. 

[Ed.  Note.— Fbr  other  cases,  ste  Contracts, 

Cent  Dig.  H  642-61^;  DacDIs.  1  UO.*] 

6.  Contracts  (i  116*)— Bxstbaiht  or  TkaoB— 

CONSTBCCTION. 

The  law  looks  with  disfavor  upon  any  eon- 
dition  which  tends  to  stifle  the  free  and  on- 
impeded  course  of  competitive  baying  and  sdllng 
of  necessary  commodities  In  the  open  market 

[EJd.  Note.— For  other  cases,  ses  Contracts, 
Cent  Dig.  IS  642-662;  Diee:  Dig.  |  U6b*j 

7.  OoirmACTs  (|  117*)— laoAurr— BasiBUirr 
Off  HonoFoCT  or  tkadk. 

In  an  action  to  enjoin  defendant,  who  sold 
tbe  entire  stock  in  trade-  and  good  will  of  a 
plate  glass  company,  from  a  breach  of  bis  cove- 
nant not  to  engage,  dlrecdy  or  indirectly,  Im 
any  sudi  business  within  the  state  for  a  t«rm 
of  10  years,  it  appeared  that  the  business  of  the 
company  extended  over  10  or  11  states;  that 
when  tbe  sale  was  made  conditioaa  in  tbe  busi- 
ness were  demoralised  as  a  result  (rf  defendant's 
methods;  thst  It  was  then  imposriUe  to  make 
fair  (w  zeasonable  pntft  therein;  that  plaintiSls 
had  no  control  over  the  supply ;  that  numerous 
other  oompetitws  rMnsined:  that  capital  was 
entirely  free  to  enter  the  field ;  and  that  plain- 
tiffs' selling  sdiedoleB  were  advanced  after 
the  purchase.  BM,  that  tbe  contract  did  not 
give  to  plaintiBb  an  unlawful  m<aiop<dy  eC  tiw 
luato  glass  business. 

[Ed.  Note.— For  other  cases,  see  GontnetL 
Cent  Dig.  H  064-660;  DeoUg.  1 117.*] 

&  ooNTKAOTs  (1 110*)— LsaAun— BmAIXT 

OF  TBADB-OOffBZSUOnOn. 

It  fs  qidte  as  important,  as  a  mattw  oC  pnlH 
lie  interest  and  welfare,  that  indivtduala  be  not 
allowed  with  impunity  to  breach  their  oontiacts 
in  restraint  of  trade,  advisedly  nmde,  as  it  is 
that  the  public  have  protection  from  such  re- 
straint; and  where,  without  vloIati<ni  of  l^al 

Srincitdes  and  public  policy,  such  contracts  may 
e  upheld,  they  should  be  rigidly  enforced. 
[Ed.  Note— For  other  cases,  eee  ContraetL 
Cent  Dig.  fS  642-662;  Dtec  IMg.  |  U6.*J 

Brror  to  District  Oonzt,  City  and  County 
of  Denver ;  Oreel^  W.  Whltford,  Jodsei 
AcUtm  for  ao  Injunction  by  flw  IteMnrtry 
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ICanafaetnrlBg  Gompanr  and  another  against 
Stanly  Bl  Barrowi.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.  Affirmed. 

Davis  &  Whitnej,  of  DenTer.  for  plaintiff 
In  error.  Qmnston,  Pitkin  ft  Ifoor^  of  Den- 
Ter, tot  defendants  In  erroK 

BAILET,  J.  Tbe  action  was  by  dtfend- 
ants  In  errw  against  Stanley  H  Barrows, 
idalntlff  in  error,  to  oijoin  blm  from  con- 
tinuing to  violate  tiie  terms  of  a  certain  con- 
tract entered  Into  May  6tb,  1006,  between 
himself,  bis  8lste;r  and  brother  of  the  first 
part,  the  Denver  Plate  Glass  Company  of 
the  second  part,  and  the  defendants  In  error 
of  the  third  part  The  defendant  was  the 
largest  stoCUiolder  in,  and  preddent  and 
general  manager  ot,  the  Denver  Plate  Glass 
Company,  a  corporation  engaged  in  the  busi- 
ness of  bftPd1'"g  paints,  varnishes  and  plate 
and  window  glass  in  Colorado  and  ndgbbor- 
Ing  states.  The  McHnrtry  Mannfitctorlng 
Company  and  the  fifcPhee  &  IfcGlnnlty  Com- 
pany, plalntlffB,  were  engaged  In  similar 
business  In  about  the  same  territory.  The 
chief  place  of  business  of  the  three  com- 
panies was  Denver,  where  their  main  i^Hces 
were  located.  Under  the  contract  the  en- 
tire stock  in  trade  of  the  Denver  Plate  Glass 
Company,  except  a  portion  of  tile  paint 
stock,  was  sold  to  tlie  plaintiff  companies,  In- 
dudlng  the  good-win  of  the  company  -and 
that  of  Stanley  M.  Barrows  and  his  brother 
and  sister.  The  amount  diarged  and  paid 
for  the  good-will  was  $2,000.00.  Among  oth- 
er things,  the  contract  contained  the  follow- 
ing: 

"And  the  parties  of  the  first  part  and  each 
of  them  agree  with  the  third  parties  that  if 
thoe  is  a  consummation  of  this  deal,  until 
May  1st,  1910,  they  will  not,  nor  wlU  any  of 
them,  engage  directly  or  Indirectly  in  any 
business  in  the  state  of  Colorado,  irtilcb 
carries,  handles  or  sells  paints,  varnishes  or 
glass,  (»  accept  emplosnment  with  or  work 
for  any  house  or  business  which  bandies 
any  sndi  goods  or  morchandiae  or  class  of 
business,  or  invest  any  money  in  or  become 
sto<^olders  or  directors  In  any  company  or 
corporation  which  in  any  way  carries  on  in 
the  state  of  Colorado  any  class  of  business 
similar  ta  that  heretofore  carried  on  by 
second  party." 

In  snbstance,  the  complaint  alleges  that 
defendant  violated  this  covenant,  In  that, 
soon  after  the  consummation  of  the  sale, 
he  not  only  engaged  in  the  glass  business 
himself,  but  was  instrumental  in  the  or- 
ganization of  certain  corporations  within  the 
state  for  like  purposes,  one  of  which,  In 
particular,  the  Independent  Glass  Company, 
was  Incorporated  within  two  weeks  after  the 
execution  of  the  contract  The  defendant 
answered  that  the  contract  Is  against  pub- 
lic policy,  secured  under  a  collnalve  and 
fraudulent  agreement  for  the  purpose  of 
creating  a  mootvoly  in  restraint  of  trader 


and  therefore  void;  and  fttftbar,  that  tt 
was  executed  by  the  defendant  ondsr  dureas, 
and  for  that  reason  nnenforceablei  A  rep- 
lication denied  the  diarges  of  duress  and 
conspiracy  and  otiier  affirmative  defienslve 
matter.  The  court,  wltliout  a  jury,  upon 
hearing  found  tJie  Issues  joined  generally 
for  the  plaintiffs,  with  specific  findings  as 
follows: 

"That  said  defendant,  Stanley  M.  Bar^ 
rows,  received  and  obtained  a  good  and  valu- 
able consideration  tor  the  execution  oi  said 
agreement,  and  for  the  making  of  the  per- 
sonal covenants  made  by  him  and  contained 
therein;  that  the  said  contract  was  not 
executed  by  him  under  duress  of  any  kind 
nor  under  intimldaticm  or  ooodon  of  any 
kind,  but  was  executed  of  his  own  free  will 
and  volition,  and  solely  and  alone  tor  the 
consideration  arbdns  th»^!rom,  and  for  the 
beneflte  he  would  receive  from  the  payment 
of  the  moneys  therein  agreed  to  be  paid; 
that  ndthw  the  said  contract  nor  any  part 
thereof  was  or  is  invalid  or  vda;  that  n» 
agreement  or  covenant  therein  contained 
was  or  is  In  restraint  of  trade,  and  that  the 
agreements  therein  contained  made  by  the 
defendant.  Including  the  agreement  contain- 
ed In  said  tenth  paragraph,  were  and  are 
reasonable  and  fair,  and  were  necessary  to 
protect  the  plaintiffs  In  the  purdiase  made 
by  them  of  goods,  wares  and  merchandise^ 
and  good-wilL 

"Second.  The  court  finds,  from  the  evi- 
dence, that  said  contract  was  not  obtained 
by  plaintiffs  for  the  purpose  of,  nor  with  the 
Intention  of,  securing  or  obtaining  any  monop* 
oly  of  any  kind,  at  any  place,  of  any  busi- 
ness, trade,  occupation  or  calling,  and  that 
no  monopoly  of  any  kind  was  in  any  way 
obtained  by  plaintLfls,  through  or  because 
of  the  execution  or  consummation  of  said 
contract,  or  at  all.  The  court  finds  from  the 
evidence  tliat  neither  the  said  written  con- 
tract nor  any  agreement  therein  contained 
was  ever  In  any  way  waived  or  canciriled, 
or  dlsdiarged  by  plalntifFs.  or  any  of  them, 
and  that  the  said  contract  and  all  of  tiie 
agreemento  made  by  plalntifto  have  beea 
fully  kept  and  performed  by  them,  and  that 
said  contract  Is  now  In  full  force  and  ^ect, 
and  that  plaintiffs  are  entitled  to  have  the 
same  specifically  enforced  and  carried  out 

"IWrd.  The  court,  from  the  evidence,  epe* 
ciflcally  finds  that  each  of  the  defenses  In- 
terposed in  the  answer  of  defendant  la  not 
sustained  by  the  evidence,  and  on  all  of  said 
defenses  and  on  all  of  the  Issues  herein  iaHn- 
ed,  the  court  finds  for  the  plaintlfls. 

"Fourth.  The  court  finds  tiiat  the  defend- 
ant, Stanley  BL  Barows,  from  time  to  time, 
and  frequentiy  and  continuously,  by  various 
and  sundry  pretenses,  practices,  devices  and 
machinations,  both  directly  and  indirectly, 
has  sought  te  evad^  and  has  evaded,  and 
has  Infringed  and  violated  the  terms  of  said 
agreement,  and  more  particularly  the  pro- 
visions of  paragraph  lOtb  thereof;  that  he. 
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tlie'lttifl  defendant,  baa  been  and  la  aasodat- 
ed  with  l^e  Independmt  Olaaa  Gtmipany,  a 
oorporatiMi  doing  bnslneas  In  Denver  and 
throogtiont  the  state  of  Colorado,  and  which 
corporation  was  organized  for  the  purpose  of 
carrying,  handling  and  sellli^,  and  wbldi 
corporation  has  carried,  and  does  carry, 
handle  and  sell  glass  In  Denver  and  throngli- 
ont  the  state  of  Colorado,  and  that  he  has 
worked  for  said  the  Independent  Glass  Com- 
pany, has  taken  orders  A>r  It  and  has  sought 
to  bnlld  up  its  buBlnesa  In  dims  ways,  and 
to  d^lve  the  plaintiffs  of  the  benefit  of 
the  agreements  made  by  the  Denver  Plate 
Glass  Company  and  the  defendant  In  said 
wrlttoi  contract  of  Hay  6,  1906,  and  that 
through  said  the  Independent  Glass  Gom- 
'pany  be  has  been  and  Is  engaged  In  doing 
hnstness  in  tlie  state  of  Colorado,  and  han- 
dling and  selling  gjass  Oiereln,  and  that  the 
plaintiffs  have  suffered,  and  will  continue  to 
suffer,  great  and  Irreparable  Injury  by  the 
violation  of  said  contract  by  defendant,  un- 
less tbey  reodve  the  protection  (tf  a  court 
of  equity. 

"Fifth.  The  court  further  finds  from  the 
evidence  that  the  satd  defendant  has,  under 
the  guise  of  conducting  the  business  of  an 
agent  for  a  plate  glass  Insurance  conipany, 
kept  his  offlce  In  the  same  room  with  the 
said  the  Independent  Glass  Company,  and 
has  been  therein  engaged  In  directing,  or 
aiding  in  directing,  the  business  of  the  said 
the  Independent  Glass  Company,  and  that 
the  practices  and  conduct  of  the  defendant 
have  been  such  that  in  order  to  make  ef- 
fective the  said  contract  of  May  0,  1006, 
and  to  protect  the  plaintiffs  therein,  It  will 
be  necessary  for  the  court  to  restrain  the 
said  defendant,  among  other  things,  from 
continuing  to  maintain  his  office  or  place  of 
business  with  the  said  the  Independent  Glass 
Company,  during  the  period  provided  for  In 
said  contract,  to  wit,  up  to  and  Including 
the  first  day  of  May,  1916." 

A  judgment  and  decree  restraining  the  de- 
fendant from  further  acts  In  violation  of 
the  terms  of  the  contract  was  accordingly 
entered.  To  review  which  defendant  brings 
the  case  here  on  error. 

[t-4]  The  main  question  Is  whether  that 
part  of  the  contract  wherein  and  whereby 
the  defendant  agreed  and  undertook  not  to 
engage  In  the  glass  business  In  this  state 
for  a  period  of  ten  years,  is  void  as  being  In 
restraint  of  trade,  and  thus  against  public 
policy.  The  defendant  contends  that  It  la, 
and  predicates  error  on  the  fact  that  the 
court  below  held  a  contrary  view. 

That  one  may  lawfully  covenant  to  re- 
frain from  pursuing  a  itartlcnlar  buainess 
within  the  limltB  of  a  cotaln  territory,  even 
if  It  be  an  entire  atate,  If  the  restraint 
thereby  enjoined  Is  reasonable  and  affords 
only  a  Mx  protection  to  the  one  In  whose 
favor  it  la  Imposed,  is  no  longer  an  open 
question.   The  following  tMiual  mlaa  ap- 


plicable to  contracts  of  this  'tbametee  ax* 
found  In  Eddy  on  Combinations,  |  688  et 

^'It  wlU  be  fbond  that  In  the  earlier  days 
contracts  in  restraint  of  trade  were  looked 
nptm  with  great  disfavor  by  the  courts. 
The  attitude  of  the  courts  in  this  respect 
has  greatly  changed,  and  the  most  enlist- 
ened  trlbuhals  not  only  consldtt  contracts  In 
restraint  of  trade  with  favor,  but  look  ni>- 
on  them  as  essential  to  the  well-being  and 
progress  of  the  community.  It  is  not  sel- 
dom, however,  that  even  now  the  courts, 
carried  away  by  the  earlier  decisions,  arbi- 
trarily pronounce  contracts,  which  as  a  mat- 
ter of  fact  appear  entirely  reasonable  under 
all  the  circumstances,  to  be  void,  not  so 
much  because  they  are  unreasonable  as  be- 
cause they  seem  contrary  to  some  earlier 
authorities. 

"Contracts  In  restraint  of  trade  should  be 
Interpreted  In  the  light  of  the  folloiring 
propositions: 

"(a)  The  right  to  contract  ii  fundamental 
to  all  social  organization. 

"(b)  Good-will  Is  property,  and  aa  snch  la 
subject  to  transfer  like  any  other  species 
of  property ;  and  in  its  enjoyment  the  pur- 
chaser Is  entitled  to  exactly  the  same  meas- 
ure of  protection  that  Is  afforded  the  pnr^ 
chaser  of  tangible  property ;  the  law  should 
not  permit  the  vendor  to  regain  possession, 
contrary  to  the  terms  of  his  agreemoit,  of 
all  or  any  part  of  that  which  he  has  sold. 

"(c)  All  contracts  made  for  the  protection 
of  the  purchaser  of  good-will  should  be  strict 
ly  enforced,  unless  It  clearly  appears  that 
they  are  so  uureasouable  in  their  terms  as  to 
deprive  the  v^dor  or  the  party  bound  of 
valuable  rights,  without  any  correq^ndlng 
benefit  to  the  purchaser;  even  under  such 
conditions  a  contract  should  be  enforced 
wherever  It  is  poaslble  to  so  divide  It  aa  to 
declare  It  binding  over  sncb  territory  and  for 
such  time  as  are  reasonably  necessary  for 
the  protectlou  of  the  purchaser,  and  declare 
it  void  as  to  snch  time  and  such  territory  aa 
are  not  necessary  for  the  protection  of  the 
purchaser.  It  will  be  found  that  it  is  occa- 
sionally possible  for  courts  to  hold  the  con- 
tract divisible  in  this  respect 

"(d)  A  contract  In  restraint  of  trade  bdng 
the  contract  by  wbldb  tbe  cood-wlU  of  a 
profeesibn,  trade  or  calling;  or  of  a  buslneas 
or  enterprise,  is  sold,  tbe  oonrts  abonld  look 
with  favor  upon  such  contracts  and  enforce 
them,  except  In  thoee  cases  wlwe  tbe  en- 
forcement would  be  manifestly  IneqnltaUe 
and  amonnt  to  the  enforcing  of  a  contract 
that  Is  vcM  for  want  of  conalderatloQ. 

"(e)  The  consideration  for  a  contract  in  re* 
stralnt  of  trade  being  that  which  la  paid  tor 
the  good-will  of  the  profession,  trade,  call- 
ing, bnalnea  or  mterprlse  in  qnestlan,  it  la 
obvious  that  tbe  entire  conaldaatlon  la  met 
by  the  tranafer  of  tbe  entire  food-wiU,  and 
any  agreement  which  arbitrarily  blads  the 
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rendor  beyond  the  territory  and  the  time 
necessary  for  the  protection  of  the  good-will 
transferred  la  without  consideration." 

And  In  Hammon  on  Contracts,  at  section 
244a,  the  role  respectbig  agreements  of  the 
kind  ondw  consideratton,  ti  thxm  ctoariy 
stated: 

"In  reference  to  time  and  place,  while  it 
has  always  been  held  In  the  American  states 
that  a  promise  not  to  engage  In  a  partlcnlar 
bnslDess  within  reasonable  limits  within  the 
state  is  valid,  even  though  the  duration  of 
the  agreement  is  unlimited,,  the  doctrine  of 
a  few  of  the  earlier  cases  was  that  a  promise 
not  to  carry  on  a  particular  business  at 
any  place  within  the  state  was  illegal  per  se, 
because  it  would  compel  the  promisor  to 
transfer  his  residence  and  allegiance  to  an- 
other state  in  order  to  pursue  his  vocation. 
This  reasoning,  however,  was  hardly  appli- 
cable to  the  several  states  of  the  Union, 
wbtcb  form  one  entire  nation,  and,  except 
in  a  few  states,  the  doctrine  no  l(mger  pre- 
vails, and,  accordingly,  the  validity  of  a 
stipulation  not  to  carry  on  a  trade  within 
the  state  ordinarily  depends  upon  whetbo: 
it  is  reasonably  necessary  for  the  protection 
of  the  promiBe&  If  it  is,  it  is  lawful ;  other- 
wise, not  Some  courts,  applying  the  same 
^Indide,  hold  that  an  agreement  in  re- 
atraint  of  trade  mi^  be  valid,  even  thon^  it 
la  general  aa  to  spacer  If  the  loomlsee  re- 
^[ulres  ita  enfmrcemwt  to  protect  him.  ^Hila 
<loctilne  la  the  logical  result  of'  tbe  eondl- 
tlona  of  modem  trade. 

"As  gwerally  laid  down,  the  rale  la  that 
an  agreement  In  restraint  trade  Is  valid 
If  the  restriction  does  not  go,  aa  to  ita  a- 
tent  in  apace  or  othorwiae,  beyond  what,  In 
the  Judgmoit  of  Uie  coi^  is  reasonably 
necessary  for  the  protection  of  the  promisee, 
regard  being  had  to  the  nature  of  the  trade 
or  bAdnesa." 

The  bare  UtCt  Uiat  the  restraint  ia  applied 
to  an  entire  state,  or  even  to  a  wider  terri- 
tory, is  not  of  itself  suffident  to  condenu 
and  nnllify  a  contract  of  thla  sort  The  pub- 
lic welfare  ia  the  first  consideration,  and  if 
It  be  not  adversely  affected  tlierd)y,  the  con- 
tract Bhoold  be  sostalned,  if  It  Is  reaaonable, 
and  imposes  upon  the  party  bound  no  grea^ 
«r  restraint  than  is  necessary  for  the  fair 
protection,  within  the  plain  purpose  and 
meaning  of  the  contract,  of  the  party  for 
whom  protection  Is  intended.  Such  now  Is 
practically  the  universal  criterion  by  which 
contracts  of  this  character  are  to  be  adjudg- 
ed ;  that  is,  the  question  of  whether  the  con- 
tract, under  the  circumstances  of  each  par- 
ticular case,  Is  reasonable  or  unreasonable 
Is  the  controlling  factor. 

In  Beach  on  Modem  Law  of  Contracts,  H 
1569.  1575,  the  following  Is  stated: 

"The  tendency  of  modem  thought  and  de- 
cisions has  been  no  longer  to  uphold  in  its 
atrlctness  the  doctrine  which  formerly  pre- 
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vailed  respecting  agreements  in  restraint  of 
trad&  The  severity  with  which  such  agree- 
ments were  treated  In  the  beginning  has  re- 
laxed more  and  more  by  exceptions  and 
qualifications,  and  a  gradual  change  lias  tak- 
en place,  brought  about  by  the  growth  of  in- 
dustrial activities,  and  the  enlargement  of 
commercial  facilities  which  tend  to  render 
such  agreements  less  dangerous,  because 
monopolies  are  less  easy  of  accomplishment 
Whether  the  restraint  be  general  or  partial 
is  no  longer  considered  a  material  qnea- 
Uon-   ♦   •  • 

"The  modern  doctrine  is  well-nigh  univer- 
sal that  when  one  engaged  In  any  business  or 
occupation  sells  out  his  stock  In  trade  and 
good-wlU  or  his  professional  practice  he  may 
contract  with  the  purchaser  and  bind  him- 
self not  to  engage  In  the  same  vocation  in 
the  same  locality  for  a  time  named  and  be 
may  be  enjoined  from  violating  tide  con- 
tract  •  • 

The  followlc^  authorities,  with  many 
others,  announce  the  law  to  be  as  stated  in 
the  foregoing  quotations,  and  uphold  the  doc- 
trine that  whether  the  restraint  Is  general 
or  partial,  widely  extended  or  narrowly  lim- 
ited, la  in  and  of  Itself  alone  immaterial: 
Harrison  v.  Glucose  Sugar  Befining  Co.,  116 
Fed.  804,  63  O.  C.  A.  484.  S8  L.  B.  A.  91S; 
Anchor  Electric  Go.  v.  HawJus.  171  Maae. 
101,60N.  a009,41L.B.A.188,  6SAm. 
St  Bep.  408;  Bancroft  v.  Union  Embossing 
Co.,  72  N.  H.  402,  67  AtL  97,  64  L.  B.  A.  298; 
Beal  V.  Chase,  81  lOCh.  Diamond 
Uateb  Go.  v.  Boeber,  106  N.  Y.  478,  13  N. 
n.  41^  60  Am.  Bep.  464;  Flaheriea  Co.  v. 
Lennen  (O.  C.)  116  Fed.  217;  Oregon  Steam 
Navigation  Go.  v.  Wlnsor,  87  U.  S.  (20  WaU.) 
64,  22  L.  Bid.  S3S;  Trenton  Potteries  Co.  v. 
Ollphaut  68  N.  J.  Bq.  607,  48  AtL  723,  46  L. 
B.  A.  286,  78  Am.  St  Bep.  612;  Swigert  v. 
TUden,  121  Iowa.  650,  97  N.  W.  82,  68  L.  B. 
A.  608. 100  Am.  St  Bep.  874;  Oakdale  Man- 
ufacturing Go.  V.  Garat,  18  B.  I.  484,  28  Aa 
073,  23  I..  B.  A.  639,  40  Am.  St  Bep.  784; 
National  Benefit  Go.  v.  Union  Hospital  Ga, 
46  Minn.  272,  47  N.  W.  806,  11  L.  B.  A.  437; 
Gibbs  V.  Baltimore  Gas  Ca,  180  U.  S.  396,  0 
Sup.  Ct  653,  32  li.  Bd.  979;  National  Bn- 
ameUng  &  Stamping  Co.  v.  Haberman  <G.  C.) 
120  Fed.  416;  Wood  v.  Whitehead,  165  N. 
Y.  54S,  69  N.  E.  357. 

But  we  are  not  without  authority  In  our 
own  state  upon  the  precise  question  under 
consideration.  In  Freudenthal  v.  Espey,  re- 
ported in  46  Colo,  at  page  489, 102  Paa  280, 
26  L.  B.  A.  (N.  S.)  961,  the  law  respecting 
such  contracts,  from  Its  indplency  in  the 
early  English  cases  to  the  present.  Is  review- 
ed, analyzed  and  applied.  In  the  light  of 
that  decision  It  Is  unnecessary  to  enter  upon 
a  more  exhaustive  discussion  to  ascertain 
the  rale  in  this  jurisdiction  applicable  to  the 
contract  In  question,  for  the  doctrine  is  stet* 
ed  BO  plainly  lo  that  case  that  we  have  but 
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to  examine  tiie  conditioiM  of  this  one  and 
app^7  the  role  there  announced  to  them,  since 
each  caee  la  to  be  remlved  on  its  own  par- 
tlcalar  facta.  Harrison  r.  Olacose  Sugar  Be- 
flning  Co.,  supra;  Or^n  Steam  Navigation 
Co.  V.  Wlnsor,  supra ;  Alger  v.  Thacher,  19 
Pick.  (Mass.)  SI,  81  Am.  Dec.  119.  In  E^d- 
entfaal  t.  Bsper*  supra,  both  parties  were 
physicians;  the  defendant,  a  young  practi- 
tioner, agreed  not  to  eater  "Qie  inactlce  of 
medK^ne,  surgery  or  obstetrics,  or  the  branch- 
es of  either,  in  the  city  of  Trinidad,"  elUier 
directly  or  indirectly,  "^r  the  full  period  of 
five  years,"  if  within  that  time  he  should 
quit  the  employmeot  of  the  plaintiff,  an  old 
practitioner,  to  whom  he  was  bound  by  con- 
tract at  a  stated  salary  for  that  period; 
there  was  a  sufficient  consideration;  the  de- 
f mdant  left  the  employment  of  the  plaintiff 
before  he  was  entitled  to  and  Immediately 
engaged  in  and  continued  the  practice  of 
medicine  at  Trinidad  contrary  to  his  agree- 
ment not  to  do  so*  Vpaa  suit  by  plaintiff 
far  damages  for  such  breach,  and  InJnnctiTe 
relief,  defendant  rdled  upon  the  invalidity 
of  the  restrictive  covenant  In  the  contract  as 
a  defense.  At  page  493  of  46  Cola,  at  page 
282  of  102  Pac.  (26  L.  B.  A.  [N.  S.]  961),  it 
was  there  said: 

"Expanding  commercialism,  advancing  sd- 
^ce  and  arts,  the  desire  and  necessity  for 
education,  and  the  spirit  of  the  age,  however, 
eventually  impressed  the  Judicial  mind  with 
the  necessity  ot  remodelling  the  rule  to  meet 
the  needs  and  requirements  of  men.  It  was 
recogolzed  that  both  public  interest  and  pri- 
vate welfare  often  render  engagements  not 
to  carry  on  a  trade  or  to  act  In  a  profession 
in  a  particular  place  for  a  limited  time,  prop- 
er and  even  beneficial.  Mallan  v.  May,  U 
M.  &  W.  653;  Homer  v.  Ashford,  3  Blng.  326 ; 
Herreshofl  v,  Boutlneau,  17  B.  I.  3  [10  AtL 
712.  8  L.  B.  A.  469.  33  Am.  St  Bep.  850]. 

"Thns  Impressed  the  courts  sooght  to  meet 
such  requlremeiltB  by  first  fusing  Into  the 
taw  a  distinction  between  sealed  Instruments 
and  simple  contracts.  This  distinction  being 
without  reason,  and  not  founded  upon  prin- 
ciple, soon  disappeared,  and  the  more  logical 
distinction  between  general  and  limited  re- 
straint of  trade  grew  and  found  favor  with 
the  courts.  The  latter  distinction  appeared 
as  early  as  Broad  v.  JoUyffe,  Cro.  Jac.  596, 
In  which  it  was  held  that  a  contract  not  to 
use  a  certain  trade  In  a  particular  place  was 
an  exception  to  the  general  rule,  and  not 
void.  The  seed  thus  sown  did  not  fully  fruc- 
tify, however,  until  the  leading  case  of  Mitch- 
ell V.  Beynolde,  1  P.  Wms.  181,  by  which  the 
attempted  distinction  between  sealed  con- 
tracts In  restraint  of  trade  and  those  not 
under  seal  was  abrogated,  and  the  distinc- 
tion between  general  and  limited  restraints, 
or  rather  the  true  distinction,  to  wit,  be- 
tween unreasonable  and  reasonable  restraints^ 
was  fully  established.** 


And  again  at  page  602  of  45  Colo.,  at  page 
286  of  102  Pac;  <26  L  B.  A.  [N.  S.]  961),  this 
is  declared: 

"Agreonents  like  fbla  must  be  construed 
with  reference  to  the  objects  sought  to  be  at- 
tained by  them.  The  object  hm  is  the  pio- 
tection  of  one  of  the  parties  against  conq^etl- 
Hon  In  his  ivofesslon.  The  nature  of  the 
business  to  protect  was  a  medical  practice 
extending  far  b^ond  the  Omits  of  the  dty 
of  Trinidad;  that  Qie  oovenautee  possessed 
this  business,  and  the  knowledge  and  the 
GdKlU  that  enabled  liim  to  aoQoire  It.  Cer- 
tainly In  limiting  the  restriction  to  the  dty 
of  Trinidad  and  for  the  poiod  of  flvs  years 
was  only  affording  'a  fSlr  protection  to  the 
Interests  of  the  par^  in  favor  ot  whom  it  Is 
given,  and  not  so  large  as  to  Interfere  with 
the  Interests  of  the  public.'  The  restraint 
was  no  larger  than  the  needs  of  the  cov- 
enantee required.  It  was  of  material  baieflt 
to  him,  and  was  not  (vpresslve  on  the  oot- 
enantor,  nor  was  it  in  any  sense  injurious  to 
the  public.  The  contract  is  in  no  wise  for^ 
bidden  by  any  principle  of  policy  or  law. 
The  defendant  can  be  as  useful  to  the  pablie 
at  any  other  place  as  at  Trinidad,  and  the 
interests  of  the  oonunnnlty  tiaewhrae  are  as 
important  as  they  are  there." 

[6]  And  in  that  case  the  court  approves  the 
rule  as  stated  in  Homer  v.  Graves,  7  Blng. 
743,  In  the  following  quotation: 

"  *We  do  not  see  how  a  better  test  can  be 
applied  to  the  question  whether  reasonable 
or  not  than  by  i-onslderlng  whether  the  re- 
straint is  such  only  as  to  afford  a  fair  pro- 
tection to  the  interests  of  the  party  In  favor 
of  whom  it  is  given,  and  not  so  large  as  to 
Interfere  with  the  Interests  of  the  public. 
Whatever  restraint  is  larger  than  the  neo- 
essary  protection  of  the  party  can  be  of  no 
benefit  to  either;  it  can  only  be  oppressive; 
and,  if  oppressive.  It  Is  In  the  eye  of  th«  law 
unreasonable.  Whatever  is  injurious  to  the 
interests  of  the  public  Is  void  on  the  ground 
of  public  policy.' " 

While  It  is  true  that  In  the  Freodoithal 
Case  the  precise  facts  found  in  the  case  at 
bar  were  not  present,  still  In  so  far  as  an  ap- 
plication of  the  law  be  concerned,  there  Is 
no  essential  difference  between  them.  The 
Freudenthal  Case  brought  up  for  the  first 
time  In  this  state  a  direct  consideration  of 
contracts  In  restraint  of  trade,  and  It  became 
necessary  to  examine  and  analyse  the  cases 
on  this  subject,  both  ancient  and  modern, 
and  to  note  the  history  and  development  of 
the  law  on  the  subject,  and  the  growth  ot 
the  modem  as  distinguished  from  the  ancient 
rule,  so  that  the  one  b&t  adapted  to  present 
needs  should  be  approved  for  this  common- 
wealth, with  the  result  that  the  doctrine  ot 
the  Freudenthal  Case,  as  indicated  by  the 
foregoing  quotations  from  that  opinion,  re- 
flecting such  contracts.  Is  the  <me  to  whldi 
we  are  committed. 
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Alger  T.  Thacher,  19  Pick.  (Mass.)  SI,  81 
Am.  Dec.  119,  Tuscaloosa  Ice  Manafacturlng 
Oo.  T.  WllUams.  127  Ala.  110,  28  Sooth.  669, 
60  U.a  A.  175,  85  Am.  St  Bep.  125,  and 
ConsnmeTB*  Oil  Co.  v.  Nnnnemaker,  142  Ind. 
560,  41  N.  B.  1048,  51  Am.  St  Rep.  193,  are 
relied  upon  by  plaintiffs  in  error  as  uphold- 
ing a  contrary  doctrine  to  that  here  announc- 
ed, and  requiring  a  reTersat  of  the  jndgmrait 
A  carefql  examination  of  the  decisions  In 
these  cases  show  that  in  none  of  them  is  the 
rale  which  we  adopt  denied  or  modified.  The 
restraint  attempted  was  found  to  be  unrea- 
sonable, upon  the  facts  of  each  of  those  cases, 
and  they  are  therefore  practically  In  accord 
with  our  Tlews.  The  Illinois  and  California 
cases,  Lanzlt  t.  Sefton  Manf.  Co.,  184  IlL 
326,  66  N.  EL  893,  76  Am.  St.  Rep.  171,  Union 
Strawboard  Go.  t.  Bonfleld,  103  III.  420,  61 
N.  B.  1038,  86  Am.  St  Rep.  346,  Wright  T. 
Byder,  86  CaL  342,  96  Am.  Dec.  186,  and 
More  T.  Bonnet,  40  Gal.  261, 6  Am.  Rep.  eZL, 
may  fairly  be  said  to  announce  a  different 
rule;  but  they  stand  substantially  alone,  and 
we  are  not  disposed  to  approve  or  follow 
them. 

[1, 7]  Upon  the  contention  that  the  con- 
tract was  the  result  of  a  conspiracy  to  create 
a  monopoly,  the  facts  show  that  the  three 
companies  to  the  contract  operated  in  prac- 
tically the  same  field,  throughout  Colorado 
and  In  neighborliv  states.  Ur.  Barrows  tes- 
Ufled  that  the  business  of  the  Dmrer  Plate 
Olan  Company,  at  the  time  of  sal^  extended 
oTjBT  Montana,  Idaho,  Wyoming,  Nebraska, 
South  Dakota,  Kansas,  Colorado,  New  Mex- 
ico, Texas,  Ariaona  and  Utah.  It  is  clear 
from  the  uncontroverted  testimony  of  sev- 
eral witnesaea  that  no  monopoly  could  or  did 
result  from  the  contract  In  question;  that 
time  were  many  dealers  in  glass  In  Denver 
and  that  competition  was  sharp.  The  wit- 
ness  Mlneheart  said: 

"Q:  I  wish  yon  wonid  state  to  the  court  In 
your  own  way  what  the  situation  was  in  the 
City  of  Denver  and  what  It  was  after  May, 
1906,  with  reference  to  whether  ttie  McPhee 
ft  HcOinnlty  Company  and  the  McMurtry 
Manufacturing  Oompany  had  any  monopoly? 

"A.  The  McPhee  ft  McGlnaity  ComiHiny  car- 
ry a  large  stock  of  plate  glass.  The  McMurtry 
Manufacturing  Company  also  carries  plate 
^ass.  The  Independent  Glass  Company  cat^ 
rles  plate  glass,  and  prior  the  Denver  I^te 
Glass  Company  carried  plate  glass.  After 
we  took  over  the  Denver  Plate  Glass  Com- 
pany, this  company,  the  Denver  Plate  ft  Win- 
dow Company,  was  formed,  for  the  purpose 
of  winding  np  and  disposing  of  the  stock 
that  was  taken  from  the  Denver  Plate  Olaas 
Company ;  also  the  Hallack  ft  Howard  Lum- 
ber Oompany  and  the  H.  W,  Bingham  Lum- 
ber Company.  The  Salzer  Lumber  Company, 
the  Fleming  Bros.,  and  perhaps  a  dozen  other 
people  took  contracts  for  glass  and  buy  It 
from  St  Louis,  Kansas  City  and  Omaha. 


The  market  in  Doiver  is  by  no  means  dosed. 
It  is  a  physical  impossibility  to  make  any 
arrangemeit  of  that  kind.  The  competition 
in  the  glass  business  in  Denver  in  the  last 
eight  and  a  half  years,  since  I  have  been 
her^  and  the  competition  throughout  the 
country  has  been  fierce;  the  history  of  the, 
glass  business  has  never  seen  the  state  of  af- 
fairs that  has  existed  In  the  past  three 
years." 

McMurtry  and  McPhee,  as  well  as  Wil- 
liams, a  witness  for  defendant  testified  to 
the  same  effect  The  testimony  shows  conclu- 
sively that  the  glass  business  was  in  a  de- 
moralized condition.  In  Denver  and  through- 
out the  state,  prior  to  the  sale,  as  a  result  of 
the  unbusinesslike  policy  of  the  defendant  in 
carrying  on  the  affairs  of  the  Denv»  Plate 
Glass  Company;  that  it  was  Impoaalble  at 
that  time  to  make  a  fair  or  reasonable  profit 
from  the  business  at  alL 

In  cases  where  a  claim  of  this  sort  is  made 
the  courts  will  make  most  careful  and  dili- 
gent inquiry  to  ascertain  whether  there  Is 
any  encroachment  on  the  public  welfare. 
The  law  looks  with  high  disfavor  upon  any 
condlUon  which  tends  to  stifie  the  free  and 
unimpeded  course  of  competitive  buying  and 
selling  in  the  open  market  of  commodities 
which  are  necessities,  and  contribute  to  the 
general  comfort  and  well-betng  of  humanity. 
But  it  Is  not  a  ludldal  province  to  presuppose 
.oat  such  a  condition  exists,  when  as  matter 
of  fact  It  does  not  It  la  aoffldent  to  say, 
upon  thla  branch  of  the  case,  that  the  testi- 
mony Introduced  by  defendant,  in  support  o£ 
the  contention  that  the  contract  tended  to> 
create  a  mon(^ly,  considered  in  the  most 
&vorabIe  li^t  for  that  purpose  utterly  fall» 
to  estaUlsAi  that  8u<A  waa  Its  effect  The 
selling  schedule  adopted  by  the  plaintiff  com- 
panies, after  purchasing  the  stock  of  defend- 
ant under  the  contract^  showed  an  advance 
over  the  price  at  whldi  sales  had  been  made 
before  the  purchase,  and  this  waa  atron^y 
relied  upon  to  prove  that  the  securing  of  the 
contract  was  part  of  a  collusive  and  frandu- 
\ent  scheme  to  cr^te  a  monopoly.  This  alone 
is  not  sufficient  to  prove  such  claim.  The 
single  fact  that  the  plaintiffs  raised  the  price 
of  glass  after  purcha^ng  the  Denver  Plate 
Glass  Company's  stock  and  good-wlU,  as  well 
aa  the  good-will  of  the  defendant,  does  not 
show  an  Intent  even  to  create  a  monopoly, 
much  less  that  one  was  In  fact  created ; 
more  esipedally  Is  this  true  where  the  testi- 
mony dlsclosea  that  the  defendant  had  by  his 
business  policy,  prior  to  the  time  of  sale, 
completely  demoralized  the  glass  market  and 
fixed  prices  that  were  ruinous  to  the  trade. 
If  the  prices  quoted  after  the  purchase  were 
exorbitant  and  tended  to  show  the  existence 
of  a  monopoly,  that  could  be  best  made  to  ap- 
pear by  a  comparison  with  the  prices  at 
which  other  dealers  in  glass  generally 
throughout  the  territory  had  been  and  were 
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MlUng  It.  and  tbe  effect  of  tbe  new  qnotatlona 
upon  tbe  general  market,  rather  than  by  a 
cmnparlson  with  the  cat  prices  at  whlcb  the 
plaintMh  and  defendant  CheniBetTeB  had 
handled  It  Just  prior  to  the  purchase  of  tbe 
business  of  defendant  The  tact  that, 
thronsh  organizing  tbe  Independrat  Glass 
Ounp^ny  only  a  short  time  after  he  bad  dis- 
posed of  bis  stock  In  trade  and  good-wUI  to 
the  plaintiffs,  the  defendant  engaged  In  that 
line  again,  Is  In  and  of  Itself  alone  a  complete 
refutation  of  his  contention  that  a  monopoly 
had  been  effected.  At  most,  only  one  compet- 
itor was  removed  by  the  pnrcbase,  and  its 
tendency  to  create  a  monopoly  Is  too  remote 
for  serious  consideration.  In  a  case  like  this, 
from  a  trade  standpoint,  the  interests  of  the 
public  were  practically  unaffected  by  such 
purchase.  There  simply  has  been  the  sub- 
stitution of  one  tradesman  for  another.  The 
plaintiffs  had  no  control  over  the  supply, 
numerous  other  competitors  remained,  fresh 
capital  was  entirely  free  to  enter  the  field, 
and  would  certainly  have  done  so  had  prices 
been  held  unreasonably  high.  No  other  con- 
cwns  were  purchased,  and,  as  shown  by  the 
testimony,  there  were  many  dealers  In  tbe 
field  competing  for  business.  Tbe  plaintUfs 
themselves  were  bona  fide  competitors,  as 
were  also  Eastern  Jobbers.  Tbe  field  was 
open  to  all  comers,  and  there  Is  little  or  no 
danger  that  the  public  will  suffer  from  lack 
of  persons  to  engage  in  a  profitable  business. 
Under  the  conditions  shown  to  exist,  it  was 
impossible  to  create  a  monopoly  through  the 
contract  In  question;  It  neither  did  nor  could 
confer  a  special  or  exclusive  privilege.  To 
hold  that  the  purchase  of  a  single  business,  In 
a  wide  field  occupied  by  numerous  competi- 
tors and  open  to  all  who  might  desire  to  en- 
gage in  that  business,  is  tDvalld,  as  tending  to 
create  a  monopoly,  would  be  to  prohibit  the 
purchase  by  any  merchant  of  the  stock  in 
trade  and  good-will  of  another,  carrying  on 
a  like  business  In  the  same  place,  and  would 
be  utterly  Inconsistent  with  a  tree  exercise 
of  the  right  of  contract 

The  plain  truth  Is  that  the  defendant  was 
carrying  on  an  unbusinesslike  warfare,  it 
may  be  for  tbe  express  puri>ose  of  compelling 
some  one  to  buy  him  out.  It  was  entlraly 
proper,  under  the  fticts  of  this  case,  for  tbe 
plaintiffs  to  do  so,  since  the  defendant  per- 
sisted In  the  employment  of  unfair  methods 
in  tbe  nmduct  of  bis  business.  While  It  Is 
doubtless  true  that  competition  Is  the  life  of 
trade,  it  is  also  equally  true  that  competition 
of  a  certain  sort  almost  Inevltab^  leads  to 
disaster,  not  alone  to  those  immediately  con- 
cerned, but  to  tbe  public  as  well.  It  is  safe 
to  say  that  tbe  general  welfare  is  best  serv- 
ed by  healthy  competition,  which  allows  busi- 
ness enterprise,  when  conducted  with  energy 
and  skill,  to  gather  fair  returns  upon  the 
ability,  industry  and  capital  onployed.  While 
ruinous  competition,  whlcb  demoralizes  an 


industry  and  business,  and  prevents  reason- 
able returns  on  tbe  inrestmait;  may  somo- 
tlmes  bring  temporary  gain  to  the  public,  it 
mast,  in  tbe  Tei7  nature  of  things  finally  re- 
sult in  general  and  permaneut  loss  and  disas- 
ter. The  reowd  wholly  falls  to  mpgott  tbe 
claim  of  defendant,  that  the  contract  In  ques- 
tion either  did  or  could  create  fbr  Qie  plalo- 
tuts  a  monopoly  of  the  business  under  con- 
slderatLuk. 

Neither  la  the  ctmtentlon  that  the  contract 
was  executed  by  the  defmdant  under  duress, 
and  therefore  iu)t  binding,  well  founded.  The 
testimony  that  threate  were  made  against 
blm  by  certain  members  of  the  plaintiff  com- 
panies a  month  or  so  prior  to  tbe  execution 
of  tlu  contract  is  flatly  denied.  It  la  mani- 
fest that  even  If  such  threats  wera  made, 
they  liad  little  if  any  effect  upon  0»  daftnd- 
ant,  for  almost  immediately  aftw  tbe  aale^ 
having  received  full  ocnislderatloa  tor  his 
business  and  good-will,  be  x»«gafed  In  the 
same  line  from  which,  as  is  tffi<***ffl,  such 
threats  had  drlvrai  him.  From  all  of  the  tes- 
timony the  conduslon  la  Irresistible  that  tbe 
contract  was  voluntarily  executed  for  the  ex- 
press mupose  of  eonsnmmatlng  a  sale,  whU3i 
upon  the  reotnd  showing  was  highly  advan- 
tageous to  the  ieXmSaat,  and  out  ot  which 
be  secured  a  large  price  fbr  his  stodc  in 
trade,  together  with  twenty-five  hundred  dol- 
lars cash  additional  for  the  good-will  of  the 
business. 

[I]  It  may  not  be  amlai  to  here  mggoA 
that  there  can  be  no  sound  and  wholesome 
public  policy,  whicA  operates  in  the  slight- 
est degree  to  laid  ap^oval  to  the  iq^en  dla- 
regard  and  violation  of  personal  contracts 
altered  Into  In  good  faith,  upon  good  consid- 
eration. It  Is  quite  as  Important,  as  a  mat* 
ter  of  iHtblle  intuest  and  welfare  that  in- 
dividuals be  not  allowed,  with  impunity,  to 
transgress  tUcdr  solenm  undwrtaklngs,  ad- 
visedly entered  Qpon,  as  It  la  that  the  public 
have  protection  In  other  reivect&  Where  on« 
la  so  lost  to  a  sense  of  moral  obligation  aa 
to  Accept  a  full  ottiaida'ation  for  hia  stodE 
In  trade  and  good-wUl,  upon  excess  condi- 
tion that  he  refrain  from  again  entering  that 
business  for  a  limited  thn^  within  a  certain 
territoiy,  and  then  Immediate,  having  pock- 
eted the  fruits  of  the  agreement,  deliberate 
and  wlllfally  ignorea  ttie  controlling  condition 
thereof,  courts  should  certainly  not  bunt  for 
legal  excuse  to  uphold  him  In  such  moral 
dellnquffiicy.  On  the  contrary.  In  the  inter- 
ests of  the  general  public,  and  t<i  discourage 
bad  faith  conduct  of  that  sort,  wherever, 
without  vl<datlon  of  legal  principles  and  pub- 
lic poli<7.  It  may  be  don^  contracts  like  tbe 
one  under  discussion  should  be  rigidly  up- 
held and  enforced.  A  recent  expression  of 
tbe  English  Court  of  Appeals  on  this  subject. 
In  Underwood  v.  Barber,  68  L.  J.  Gb.  Dlv. 
201,  meets  with  our  cordial  an>roval,  and  Is 
as  follows: 

"If  there  Is  one  thing  more  than  another 
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wUcb  Is  enentlal  to  the  trade  and  oommeroQ 
ot  tills  coantry,  It  Is  tlie  InvlolablUty  ct  con- 
tracts dellberatelr  entered  Into;  and  to  al* 
low  a  person  of  mature  age»  and  not  Imposed 
open,  to  enter  Into  a  contimct,  to  obtain  tbe 
benefit  of  U,  and  then  to  lepndlate  It  and  tbe 
obllgatlona  which  he  has  undertaken.  Is 
prima  fade,  at  all  erenta.  contrary  to  the 
Interests  of  any  and  erery  country." 

To  like  effect  are  Caaaerldgh  Wood,  14 
Colo.  Aw.  265,  58  Faa  1024,  and  Swlgert  t. 
TUden,  supra. 

The  omcInBions  announced  In  this  oidniou 
have  been  reached  br  the  court  upon  a  full, 
careful  and  Independent  examination  and 
consideration  of  tbe  testtanooy  brought  up 
and  the  complete  record  In  the  casew  For- 
tunately, however,  it  appears  that  the  hon- 
orable trial  Judge,  who  met.  the  witnesses 
face  to  face,  heard  them  under  oath,  observ- 
ed thdr  demeanor  on  the  stand,  marked  any 
and  all  conflict  of  testimony,  made  full  and 
explicit  findings,  all  amply  supported  by  eri* 
dence,  although  It  may  well  be  that  on  some 
points  there  was  conflicting  testimony,  in 
harmony  with  the  views  we  sustain.  The 
result  and  effect  of  those  findings  were  to  es- 
tablish: First  TbBLt  plaintiffs  below  had  no 
Intention  or  purpose  of  obtaining  a  monopoly 
and  obtained  mme;  Second.  That  the  re- 
strictive clause  of  whi^  cnnplaint  Is  made 
was  reasonable  and  necessary  to  the  fair 
protection  ct  the  plaintUEs  in  the  enjoyment 
of  the  business  and  good-will  pun^sed  by 
them,  and  was  In  no  sense  contrary  to  puUlc 
policy;  Third.  ThAt  tbe  defendant  executed 
the  agreement  freely,  and  recdved  a  good 
and  adequate  consideraUon  ther^or;  and 
Fourth.  That  the  plaintiffs  have  nanr  at  any 
time  waived  any  right  under  the  restrictive 
clause  of  the  agreement,  the  terms  of  which 
the  defendant  had  violated  and  was  continu- 
ing to  violate. 

It  ia  manifest,  on  principle,  authority  and 
public  policy,  that  the  agreement  entered  in- 
to between  the  defendant  and  plaintiffs 
shdold  be  given  full  ^ect,  according  to  its 
very  terms ;  and  It  is  also  equally  plain  that 
both  the  law  and  the  tecta  abundantly  sop- 
POTt  the  findings  of  the  court  below  and  the 
Judgment  and  decree  entered. 

Every  person  must  pay  tbe  penalty  for  the 
wrong  he  does.  Tt»  defendant  is  no  excep- 
tion to  the  mle.  The  law  of  compensation 
Is  fixed  and  certain.  The  defradant  has  will- 
fully violated  and  Ignored  the  terms  of  a 
lawfol  contract,  entered  into  In  considera- 
tion of  a  large  sum  of  money  paid  him, 
which  he  retains.  By  these  acta  he  has  com- 
mitted a  wrong  and  must  pay  the  price.  It 
was  80  adjudged  and  decreed  by  the  trial 
court,  and  that  Judgment  and  decree  meets  our 
sanction  and  appxovaL 

Judgment  aSbmed. 

UUSSBR,  a  J.,  and  OABBIGUES,  J.,  con- 
cur. 


EMPIBB  STATE  SUBEinr  OO.  T.  UNDEM- 

MEISR  et  aL 
(Suprme  Oonrt  of  Cokirado.    April  7,  1918.) 

1.  EVIDBROK  (f  188*)— SaCONDAaT  EVIDSNCB 

— £x>ss  or  Pbimabt  Dvidbnck. 

To  establish  the  loss  of  an  iDStrament  cod- 
ititnting  primary  evldeni»,  so  as  to  authorise 
parol  evidence  of  its  contents,  the  proof  mast 
show  with  reasonable  certainty  the  loss  of  the 
inetrument,  which  may  be  done  by  proof  that 
diligent  Beareh  and  inqolry  In  places  and  of 
persons  in  whose  custody  the  law  preBumea  the 
instrument  to  be  have  &Iled  to  discover  It 

[Ed.  Note^— For  other  cases,  see  Eridence, 
Cent  Dig.  |f  «NM»7 ;  Dec  Dig.  |  188.*] 

'2.  EJViDENCK  (I  183*)— SBCONDABT  EVIDKKCE 

— Ijoss  of  Pbihast  Bvidbnck. 

Where  an  action  on  a  building  contractor's 
bond,  the  contract  stipulating  that  the  plans 
and  spedQcatlonB  ihould  remain  the  property 
of  the  architect,  and  that  the  owner  sboula  pay 
for  the  use  thereof,  and  providing  that  tbe  same 
should  become  a  part  of  the  contract,  did  not 
iOToIve  any  failure  of  tbe  contractor  to  comply 
with  the  piani  and  specifications,  but  was  based 
on  a  failure  to  complete  tbe  building  within  the 
time  agreed  and  to  pay  for  the  materials  fur- 
nished, and  both  the  owner  and  the  architect 
testified  to  their  Inability  to  find  the  plans  and 
specifications'  or  any  bine  prints,  the  court  did 
not  err  in  admitting  In  evidence  the  contract 
exclnalTa  of  the  plans  and  specifieationB,  which 
could  be  proved  by  paroL 

[Bd.  Note.— For  other  cates.  see  IMdettce, 
Cent  Dig.  II  OWMfST;  Dee.  Dig.  f  188.*] 

3.  Pbinczfai.  and  Subctt  d  78*)— Obuoa- 

Tion  or  StTBSTT — ImiBBBT. 

A  surety  to  liable  only  to  the  extent  of  the 
penalty  of  the  bond,  but  interest  may  be  allow- 
ed from  the  time  of  default,  though  the  Judg- 
ment may  then  exceed  the  penalty. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  |S  U4,  116,  4S&;  Dec.  Dig. 
S  73,*] 

4.  PbINCIFAL  and  SnBETY  (H  73,  1&&*)— lu- 
BILITT— iNTBaaST— DlUCANI}— PLKADING. 

A  complaint  In  an  action  against  a  surety 
must  claim  Interest  which  may  only  be  com- 
puted from  the  time  of  tbe  demand  in  case  a 
demand  la  necessary,  and  not  from  the  time  of 
default ;  and,  where  the  compl^nt  in  an  action 
against  a  surety  of  a  building  contractor  did  not 
allege  any  demand  iwior  to  tlu  commencement 
of  the  action,  interest  is  allowable  only  from 
that  time. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  ||  114,  115,  465;  Dec  Dig. 
Hr*J,i56.*] 

5.  Pbinoipal  and  StTBsrr  (S  59*)— Contbaoxs 
—Construction. 

A  contract  of  suretyship  of  a  corporation 
organized  to  make  bonds  for  profit  must  be  con- 
strued most  strongly  ia  favor  of  tbe  obligee. 

[EA.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  H  108, 108^ ;  Dec  Dig.  { 

«.  Pbincipai.  and  Substt  <S  188*)— Lxabil- 
iTT  OF  Submit. 

A  bond  conditioned  on  a  building  contractor 
performing  a  contract  requiring  blm  to  provide 
all  materials  and  perform  all  the  w4n^  obligates 
the  contractor  and  surety  to  pay  for  materials, 
and  where  the  contractor  falls  to  pay,  and  liens 
are  claimed,  established,  and  foreclosed,  and  the 
property  of  the  owner  ordered  sold,  the  surety 
is  liable,  thou^  the  Jttdgments  have  not  been 
paid. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  |S  387,  472% ;  Dec  Dig.  | 
138.*] 
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Error  to  District  Court,  Larimer  County; 
Nell  F.  Graham,  Judge. 

Action  by  William  LIndenmeler  and  otfaera 
against  the  Empire  State  Surety  Company. 
There  was  a  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.  Modified  and  affirmed. 

jfurray  4  IngerBoll,  of  Denrer,  for  plain- 
tiff In  error.  J.  F.  Fanmr,  of  Denver,  for 
defendants  In  wror. 

SCOITF,  3.  The  def^danta  In  error  on 
the  11th  day  of  May,  1907,  and  who  were  at 
that  time  the  owners  of  cotaln  lots  and 
bnlldlngs  In  the  cUy  of  Ft  GoUlns,  altered 
Into  a  written  contract  with  the  Cole-Potter 
Construction  Company,  a  corporation,  for  the 
construction  of  a  theater  building  on  the  aald 
premises.  Under  the  contract,  the  construc- 
tion company  was  to  provide  all  the  mate- 
rials and  perform  all  the  work  to  be  perform- 
ed under  the  contract  and  specified  therein. 
The  work  and  material  were  to  be  In  accord 
with  the  idans  and  specifications  of  the  ar- 
chitect. El.  H.  Moorman,  named  In  the  agree- 
ment, and  which  plana  and  BpecificaUona 
were  declared  to  be  a  part  of  the  contract. 
But  it  was  expressly  agreed:  "It  Is  further 
understood  and  agreed  by  the  parties  hereto, 
that  any  and  all  drawings  and  specifications 
prepared  for  the  purpose  of  this  contract  by 
the  said  architect  are  and  remain  his  prop- 
erty, and  that  all  charges  for  the  use  of  the 
same,  and  for  the  services  of  said  architect, 
are  to  be  paid  by  the  said  owner."  The  con- 
tract price  was  fixed  at  the  sum  of  f  10,125, 
and  the  work  performed  and  inaterials  fur- 
nished were  to  be  under  the  direction  of  the 
architect  who  was  to  furnish  monthly  esti- 
mates, and  the  owners  were  to  deduct  and 
retain  16  per  cent  of  these  until  the  building 
was  completed.  As  a  condition  of  the  sign- 
ing of  the  contract,  a  bond  In  the  sum  of 
$6,000  was  required,  and  such  bond  was  fur- 
nished by  the  construction  company,  with  the 
plaintiff  In  error  as  surety.  The  present  suit 
is  upon  such  bond,  and  Judgment  was  render- 
ed in  favor  of  the  defendants  in  error  In  a 
sum  equal  to  the  penalty  of  the  bond,  $6,000, 
with  interest  in  tbe  sum  of  $703.35,  the  same 
being  computed  from  the  date  of  the  fore- 
closure of  certain  mechanics*  liens  upon  the 
property,  which  In  amounts  aggr^ted  a 
total  in  excess  of  the  present  Judgment  It 
appears  that  the  'construction  company  de- 
faulted in  Its  contract  before  the  completion 
of  the  building,  and  also  that  it  had  not  paid 
for  c«taln  maiterlals  furnished  for  use  In 
the  building,  resulting  In  tbe  filing  and  fore- 
closure of  the  liens  above  referred  to. 

The  only  errors  complained  of  and  discuss- 
ed in  the  briefs,  and  which  we  are  therefore 
justified  in  considering,  are  (a)  the  admis- 
sion of  oral  testimony  upon  tbe  bearing  con- 
cerning the  plans  and  specifications  referred 
to  In  tbe  original  contract,  the  original  and 
no  copy  of  which  could  be  produced  at  the 
trial ;  (b)  error  of  the  court  In  the  allowance 


of  the  I70S.35,  Interest;  and  <c)  the  rendi- 
tion of  Judgment  without  proof  of  the  pay* 
ment  of  the  lien  Judgments. 

In  regard  to  the  first  contention,  it  will 
be  noticed  that  the  plans  and  specifications 
were,  under  the  contract,  to  be  and  remain 
the  property  of  tbe  architect  It  seems,  also, 
that  no  copy  of  these  were  recorded  with  or 
as  a  part  of  tbe  contract  and  also  that  the 
original  nor  a  copy  was  attached  to  the  con- 
tract The  architect  testifies  concerning  the 
disposition  and  loss  of  the  plans  and  spetdfl- 
catiims  as  follows:  "I  did  have  the  original 
plans  and  apedflcatlons  of  that  building,  but 
I  cant  find  theuL  I  made  a  search  fu  them 
very  carefully.  Q.  Who  bad  these  i^n« 
and  QtedflcaUons?  A.  The  original  drawings 
are  always  found  on  file  or  ai^Kwed  to  be 
on  file  in  the  architect's  oace.  There  wwe 
several  sets  of  blue  prints  made,  and  tiiey 
were  brought  to  Collins  and  left  on  tbe  work. 
Tbe  Cole-Pottw  Company  bad  one  or  two 
sets,  and  both  at  tb»  owners  bad  a  set  Q. 
You  are.  unable  to  And  any  set  of  these  plans 
and  specifications?  A.  No  copy,  not  even  a 
blue  print  Q.  Yon  can  find  nothing?  A. 
Not  a  thing.  No  claim  waa  ever  made  upon 
me  by  tiw  Cole-Potter  OonstmcUtm  Gomjiany 
for  any  cKtenslon  of  time  uptm  the  contract 
If  I  remember  correctly,  this  work  should 
have  been  completed  by  the  Cole-Potter  Con- 
struction Company  under  the  twms  of  the 
contract  Septembw  14, 1907." 

W.  R  Aiken,  one  of  tbe  phUntiflB.  testlflei 
as  follows:  "I  am  one  of  the  plalnttifs  In 
this  action.  I  haven't  a  set  of  the  plans  and 
specifications  for  the  erection  of  the  Or- 
pfaeum  Theater  as  prepared  by  Moorman,  ar- 
chitect I  have  made  a  search  for  them.  I 
do  not  know  where  there  is  a  set  I  don't 
know  of  one  being  In  existence  at  this  time. 
I  had  a  set  Mr.  Moorman  delivered  it  to 
me.  Q.  What  did  you  do  with  your  set? 
Did  you  give  them  to  anybody?  A.  No,  sir; 
I  think  the  Cole-Potter  Construction  Com- 
pany had  them  to  use  some  of  the  time.*  I 
don't  know  where  it  Is  now.  I  have  made  an 
examination  for  the  purpose  of  finding  thera 
and  could  not" 

William  LIndenmeler,  Jr.,  another  of  the 
plaintiffs,  testified  concerning  the  mattei 
in  the  following  language:  "I  conducted  the 
business  for  myself  and  my  father  so  tax  as 
we  were  concerned  In  this  matter.  We  had 
a  set  of  plans  and  specifications  between  ua. 
One  set  between  us.  I  don't  know  where 
that  set  Is  now.  It  is  not  In  my  father's  poe- 
session.  Q.  How  do  you  kuow  it  la  not  In 
your  possession?  A.  At  the  time  this  li«ai 
case  came  up  we  searched  every  place  around 
the  store  and  around  home,  and  could  not 
find  It  I  don't  know  whether  there  la  a  set 
in  existence  at  this  time.  I  don't  know  what 
became  of  our  set  Q.  Did  you  give  them  to 
anybody?  A.  I  couldn't  say  where  they  are, 
but  the  probabilities  are  that  tbe  Cole-Fotter 
Construction  Company  had  tbem.** 
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Oole,  i^realdent  of  tbe  construction  com- 
pany, conducted  the  busbieaB  for  It,  and  be 
left  the  cotmtry  when  be  abandoned  the  con- 
tract about  October  12,  1907,  and  his  where- 
abouts was  unknown. 

It  l8  contoided  that  the  plans  and  sped- 
flcations  were  by  the  tenns  of  the  agreement 
made  a  part  of  it,  and  that  the  bond  was 
C(mdltloned  upon  the  perf ormuce  of  the 
contract  as  a  whole,  and  therefore  ttie  plana 
and  specifications  must  be  proved  with  the 
same  d^ree  of  strictness  as  tlioee  parts  of 
tbe  otmtract  and  the  bond,  which  are  matert- 
at  to  tbe  determination  of  the  catt8&  Tbete 
does  not  appear  to  have  ever  been  any  qnes- 
tlon  between  the  owners  of  the  property  and 
the  constmctlon  company  involving  the  plans 
and  specifications  as  such,  and  neitfaeV  Is 
there  any  dispute  or  contratton  between  the 
parties  to  this  suit  In  that  regard.  In  fact, 
the  appellants  Introduced  no  testimony  upon 
the  trial  of  this  cause  at  all  except  a  letter 
between  counsel,  but  for  wbat  purpose  it 
does  not  appear,  as  it)  seems  to  be  wholly 
foreign  to  any  question  Involved. 

[1]  Counsel  cite  many  authorities  In  sup- 
port of  .their  contention,  but  these  are  not 
applicable  here.  The  rule  of  this  court  in 
this  respect  seems  to  be:  "That  a  particular 
instmm^t  existed  is  the  most  material  in- 
quiry ;  the  fact  of  its  existence  and  the  con- 
tents of  it  are  matters  to  be  tried  by  the 
Jury ;  the  loss  of  it  most  be  made  out  to  the 
satisfaction  of  the  court  The  law  exacts 
nothing  unreasonable  In  such  a  case.  If 
parol  proof  of  the  loss  establishes  the  foct 
with  reasonable  certainty,  that  is  sufficient 
No  precise  rule  can  be  safely  laid  down  up- 
on this  subject  fnrth^  than  this:  That 
diligent  search  and  inquiry  should  be  made 
of  those  places  or  persons  in  whose  custody 
the  law  presumes  tbe  Instrument  to  be." 
Hobson  V.  Porter,  2  Colo.  28;  Londoner  v. 
Stewart  8  Colo.  47;  Hlttson  v.  Davenport  4 
Colo.  lOd.  The  law  does  not  however,  re- 
qniie  direct  and  positive  evidence  of  the  loss 
or  destruction  of  the  document  bat  requires 
only  such  evidence  as  will  raise  a  reasonable 
Inference  of  loss  or  destruction.  17  Cyc.  543. 

[t]  But  there  Is  no  contention  hwe  that 
loss  by  reason  of  the  contractor's  default 
was  occasioned  by  failure  in  any  respect 
upon  the  part  of  the  contractors  to  comply 
with  the  plana  and  specifications,  but  only 
trecause  the  bnUdii^  waa  not  completed 
within  the  time  agreed  in  the  contract  other- 
wise provided,  and  because  of  fiiihure  to  pay 
tor  the  nmtttlalB  famished,  as  therein 
l^reed.  Besides,  in  the  first  paragraiOi  of  the 
ctmtract  It  is  provided:  "This  does  not  In- 
dnde  any  work  or  mat^lal  in  front  ct  oh 
trance  of  foyer,  as  shown  on  the  drawings 
and  described  in  the  specifications  prepared 
by  B.  H.  Moorman,  architect,  which  draw- 
ings and  spedficatlaia  are  identified  by  the 
signatures  of  the  parties  hereto,  and  become 
hereby  a  psn  of  this  contract"  This  identt- 


ficatlon  by  the  signatures  of  the  parties, 
when  taken  In  connection  with  the  testimony 
of  tbe  architect  above  recited,  would  dearly 
indicate  that  tbe  plans  and  «peclflcatlons 
were  not  to  attach  to  the  contract  though  to 
be  construed  as  a  part  of  it  but  were  to  re- 
main with  and  as  the  property  of  the  archi- 
tect Indeed,  no  cc^ies  hppeax  to  have 
been  made  ezc^  blue  prints  unidentified, 
and  for  use  in  construction,  and  therefore 
the  architect  was  In  fact  tbe  only  person 
who  ever  had  possession  or  charge  of  them 
and  bis  testimony  as  to  loss  of  such  plans 
seems  to  be  satlsfRctcHry.  While  it  appears 
that  tbe  owners  subsequently  entered  Into 
another  contract  for  the  Improvement  of 
certain  store  buildings  in  front  of  the  opera 
house,  yet  the  testimony  is  clear  and  not 
disputed  that  no  claim  ia  made  In  this  suit 
for  loss  occurring  by  reason,  or  on  account 
of.  such  subsequent  contract  or  in  the  mak- 
ing of  such  Improvements.  Indeed,  the  tes- 
timony referred  to  as  being  Improperly  ad- 
mitted refers  only  in  an  Inferential  way  to 
the  plans  and  specifications,  and  the  caose 
could  be  as  well  determined.  If  there  never 
had  been  any  specific  plans  and  specifica- 
tions. There  was  no  error  in  the  admission 
of  the  contract  exclusive  of  the  plans  and 
specifications  referred  to  therein. 

{3]  The  next  question  raised  by  the  ap- 
pellant is  that  It  was  error  to  allow  Interest 
to  the  plalntlCCs,  thereby  making  the  total 
amount  of  recovery  in  excess  of  the  penalty 
of  the  bond  which  was  $S,000.  The  damage 
sustained  by  the  plaintiffs  by  reason  of  the 
default  of  the  contractors,  as  appears  from 
the  testimony.  Including  the  amount  of  the 
Judgments  for  material  furnished  by  tbe 
materialmen,  and  after  making  all  proper 
deductions,  was  In  excess  of  the  amount  of 
tbe  Judgment  in  this  case.  Including  the 
interest  allowed.  This  Judgment  was  for 
$5,000  so  limited  by  the  penal  sum  of  the 
bond,  and  f703.35  additional  as  Interest 
from  the  date  of  the  lien  Judgments  to  the 
time  of  the  rendition  of  Judgment 

The  question  of  Interest  In  such  cases  is 
one  concerning  which  there  has  been  much 
cottfilct  of  authority.  It  Is  a  general  rule, 
and  well  settled,  that  sureties  are  liable 
only  to  tbe  extent  of  the  penalty  of  the  bond. 
But  the  later  and  apparent  preponderance 
of  authority  In  this  country  Is  to  the  tfect 
that  Interest  may  be  allowed  from  the  time 
of  the  defftult  evoi  though  this  may  make 
the  Judgment  In  excess  of  the  penalty  named 
In  the  bond,  not  however,  as  a  part  of  the 
debt  for  whldi  be  originally  became  resptmsl- 
ble,  but  as  damages  tor  its  dd»itlon. 

It  was  said  In  Bank  of  Brlghtcm  v.  Smith, 
12  Allen  <Mass.)  243,  90  Am.  Dec.  144: 
'^Chere  is  a  plain  distinction  to  be  observed 
betweoi  cases  In  which  Interest  Is  given  1^ 
way  of  damages  and  those  In  which  It  eaa- 
stttntes  a  part  of  the  debt  a*  It  does  In 
omtracts  In  which  there  la  a  iHomlse  to 
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pay  Interest  As  a  general  role,  In  all  cases 
in  wblcb  a  debtor  1b  In  default  tot  not  pay- 
ing money  in  pursaance  of  bis  contract,  lie  Is 
liable  for  Interest  tbeceon  from  the  day  of 
his  default,  and,  wben  a  demand  Is  neces- 
sary to  put  tbe  debtor  in  fault,  interest  la 
to  be  given  only  from  tbe  demand." 

In  Goff  T.  United  States,  22  App.  D.  C. 
636,  tbe  court  quoting  from  a  former  opinion 
by  that  court  said:  "We  tbink  It  may  be 
stated  as  tbe  general  rule  of  tbe  common  law 
<^  our  country,  different,  It  Is  true,  from  tbe 
formor  rule  in  England  prior  to  St  8  and  4 
William  IT,  c:  42,  but  perfectly  settled 
with  us,  'tbat  if  a  debt  ongbt  to  be  paid  at 
a  particular  ttme^  and  is  not  tboi  paid, 
tbrougb  tbe  default  of  tbe  debtor,  compensa- 
tion in  damages  equal  to  tbe  value  of  the 
moneyi  vhicb  is  tbe  let^  inta«t  upon  It, 
shall  be  paid  during  such  time  as  the  party 
is  In  default'  See  1  American  Leading 
cues,  161^  wbere  tbe  cases  upon  tbe  sub* 
Ject  are  collated  and  discussed.  And  this 
rule  bas  recelred  tbe  approral  of  tiie  Su- 
preme court  of  tbe  Vnited  States.  Loudon 
T.  Taxing  District  101  U.  S.  771,  26  L.  Ed. 
ft23;  Chicago  t.  Tebbetts,  104  U.  S.  120,  26 
Ll  Ed.  6S5;  Young  v.  Gtodbe,  16  WalL  662, 
21  Xi.  Ed.  250;  Curtis  t.  Innerarlty.  6  How. 
146,  12  L.  Ed.  380.  It  is  true  that  in  order 
to  be  allowed,  it  should  be  claimed  In  tbe 
declaration ;  but  when  It  Is  so  claimed^  there 
can  be  no  doabt  of  the  right  of  a  plaintiff, 
upon  a  proper  showing,  to  recover  Interest 
as  well  as  priuclpaL"  This  doctrine  was  as- 
serted in  the  case  of  Tazewell  t.  Saunders, 
54  Va.  354,  wherein  the  court  entered  upon 
an  extensiTe  review  of  tbe  authorities  at 
that  time,  both  American  and  English.  See, 
also,  82  Cya  122,  and  authorities  dted. 

[4]  But  it  seems  from  these  authorities 
that  interest  must  be  claimed  by  the  plead- 
ings, and  that  It  may  be  computed  only 
from  the  time  of  tbe  demand  in  case  demand 
may  be  necessary,  and  not  from  the  time  of 
the  default  Demand  In  this  case  would  ai>- 
pear  to  be  necessary,  for  It  is  not  a  case 
where  the  surety  would  be  likely  to  know  of 
the  default'  in  tbe  absence  of  notice  of  that 
fact  In  the  complaint  In  this  action  there 
is  an  allegation  that  demand  has  been  made 
and  refused  and  which  Is  admitted  by  the 
answer,  but  the  date  of  such  demand  is  not 
alleged,  and  there  is  no  proof  upon  that 
point  The  authorities  seem  to  agree  that 
the  institution  of  the  suit  is  a  sufficient  de- 
mand, and  interest  has  accordingly  been  com- 
puted from  tbat  date.  Therefore,  in  the 
absence  of  an  all^tlon  or  proof  of  demand 
prior  to  the  commencement  of  the  suit  in 
this  case,  the  court  should  have  allowed 
Interest  only  from  that  date,  August  23, 1910. 

16]  It  Is  contended  by  appellant  that  no 
Judgment  may  be  rendered  In  favor  of  the 
plaintiff  in  this  case,  other  than  tor  a 
nominal  sum,  for  the  reason  that  the  plaintiff 
bad  not  at  tbe  time  of  trial  paid  the  Judg- 
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ments  and  discharged  the  liens  theretofore 
established.  The  defendant  Is  a  surety  com- 
pany engaged  in  the  business  of  /umlshlng 
surety  bonds,  and  must  be  considered  in  tbe 
light  of  the  rule  of  construction  as  to  strict- 
ness In  such  cases,  differing  from  that  of  in- 
dividual sureties.  "Generally  spealtlnft  a 
contract  of  suretyship  by  a  surety  company 
is  governed  by  the  same  rules  as  tbe  con- 
tracts of  other  sureties,  but  some  distinctions 
are  made  by  tbe  courts  in  construing  sucb 
c<mtractB.  The  doctrine  that  a  surety  is  a 
favorite  of  tbe  law,  and  that  a  claim  against 
him  Is  strlctlsslml  Juris,  does  not  apply  where 
the  bond  or  undertaking  Is  executed  upon 
a  ctmslderatlon  by  a  corporation  organised 
to  make  such  bonds  or  undertakings  for 
proit  While  such  corporations  may  call 
themselves  'surety  companies,'  their  business 
is  in  all  easoitlal  partlcnlars  tbat  nt  Insui^ 
ers.  Their  contracts  are  usually  In  the  terms 
prescribed  by  thems^ves,  and  should  be 
construed  most  strongly  In  &vor  of  the 
obligee.**  82  Cye.  806.  An  Investigation  of 
tbe  authorities  dted  by  the  author  will  dis- 
close tbat  this  text  Is  a  fair  statement  of  the 
modem  rula 

Counsel  for  appellant  cite  no  case  which 
seems  to  sustain  their  contention  except  tbat 
of  Henry  v.  Hand,  36  Or.  492,  60  Fac.  830^ 
though  there  are  others  sustaining  this  view. 
But  this  contention  Is  not  sustained  by  the 
w^ght  of  authority,  neither  does  it  appear 
to  be  supported  by  sound  reason  or  Justice. 
These  authorities  were  extensively  reviewed 
and  the  doctrine  rejected  in  tbe  case  of  Stod- 
dard V.  Hibbler,  166  Mich.  835,  120  N.  W. 
787.  24  L.  B.  A.  (N.  S.)  1075,  and  in  which 
It  was  well  said:  "The  reasoning  of  these 
cases  does  not  commend  Itself  to  the  court 
In  view  of  tbe  statute  of  this  state,  which 
entitles  laborers  and  materialmen  to  liens,  it 
seems  to  us  a  most  narrow  construction  to 
say  that  when  the  contractor  agrees  to 
furnish  all  labor  and  material  necessary 
to  build  and  complete  a  bouse,  he  may  comply 
with  this  requirement  by  simply  placing 
the  material  on  tbe  ground,  engaging  tbe 
labor,  and  leaving  tbe  owner  to  pay  for  it 
or  to  permit  a  Hen  to  stand  against  bis  prop- 
erty. This  Is  not  furnishing  the  material  in 
any  substantial  way,  and  we  find  tbat  other 
courts  have  taken  a  very  different  view  from 
that  expressed  In  the  cases  referred  to." 

Tbat  court  cited  as  sustaining  tbe  view 
tbere  held  tbe  case  of  Klewit  v.  Carter.  26 
Neb.  460,  41  N.  W.  286,  wherein  It  was  said: 
"Tbe  plaintiff  in  error  contoids  tbat  the  bond 
given  by  him  and  others  does  not  provide 
for  mechanics'  Uens;  tbat  he  Is  a  mere 
surety,  and  Is  not  bound  beyond  the  s^ct 
terms  of  the  bond.  The  sectmd  paragraph  of 
the  contract  provides  that  Eloogh  is  *to 
furnish  all  the  material,  such  as  lumber, 
hardware,  bri^  lime,  sand,  paint  oils,  etc., 
as  may  be  necessary  to  complete  said  bouse 
according  to  tbe  plans  and  spedflcationa.' 
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If  Koagh  telled  to  pay  for  such  mat^lals 
tberefor,  and  tbe  plaintiff  below  was  reqaired 
to  pay  the  same  Kongh  paid  ft>r  these  ar- 
ticles, no  mectaanlc'g  lien  wonld  bare  been 
filed.  Tbe  Uen  la  not  a  cause,  but  a  con- 
seqaence,  flowing  from  the  nonpayment  of 
the  materials.  In  other  words,  it  Is  merely 
a  mode  of  enfondng  payment  for  materials 
used  In  the  erection  of  a  building."  Also 
the  case  of  Cloeson  v.  BUlman,  161  Ind.  610^ 
60  N.  E.  440,  wherein  it  was  held:  "When 
we  look  to  the  contrftct,  however,  It  is  plainly 
provided  that  he  la  to  famish  the  lumber, 
and  the  provision  concerning  the  payment 
of  $250  on  preaentation  of  reoe^tted  bills 
for  materials  famished  and  d^vered  upon 
the  lot  makes  It  clear  that  it  waa  contemplat- 
ed that  said  Worley  ahonld  pay  for  tbe  ma- 
terlala  be  waa  to  famish,  frbe  bond  pro- 
Tides  that  Worley  is  to  bnUd,  constmct.  and 
complete  the  residence  'according  to  his  con- 
tract^' and  it  was  as  macfa  his  doty  to  de- 
liver the  bouse  ftee  of  liois  on  account  of 
materials  as  it  was  to  .ue  materiala  which 
belonged  to  him.  To  hold,  in  the  face 
of  the  bond  and  contract,  that  the  con- 
stractton  and  completlou  of  the  building 
In  accordance  with  the  plana  and  spedflca- 
tlons  was  a  compliance  with  tbe  bond,  al- 
though the  owner  wonU  be  compelled  to  pay 
oat  large  suma  In  excess  of  the  amount  sttp- 
nlated  In  the  contract  to  discharge  liens  for 
tbe  purchase  price  of  materials,  would  be  to 
keep  the  word  of  promise  to  the  ear,  but 
break  it  to  the  hope." 

In  BCayes  v.  Lane,  116  Ky.  566,  76  S.  W. 
899,  the  court  took  tbe  same  view,  and  It 
was  there  declared  by  the  coort:  "Under 
the  contract  the  sureties  bound  themselves 
that  Lane  wonld  famish  the  materia)  and 
bnlld  the  church  In  strict  accordance  with 
the  terms  and  conditions  of  said  contract' 
•  •  •  The  sureties  gaaranteed  that  Lane 
would  furnish  the  material  and  erect  the 
building.  In  tbe  erection  of  the  building 
Lane  bad  to  perform  the  labor  himself,  or 
to  employ  some  one  to  do  It  It  follows  that 
the  sureties  guaranteed  that  the  necessary 
materials  and  labor  would  be  furnished  to 
erect  the  building.  But  it  is  urged  on  behalf 
of  the  snretlea  that  the  terms  of  tb^  bond 
were  complied  with  when  the  material  and 
labor  were  furnished;  that  their  contract 
did  not  require  them  to  protect  the  cbnrch 
against  the  cost  of  the  material  and  labor. 
Reduced  to  the  last  analysis,  their  claim  Is 
that  Lane  complied  with  his  contract  by  far- 
nishing  the  material  and  labor,  although  the 
church  was  compelled  to  pay  for  such  part 
for  which  Lane  failed  to  pay.  Lane  did  not 
comply  with  his  contract  when  he  fumlshed 
the  material  and  labor,  unless  he  paid  for 
it.  or  released  the  building  from  liability 
therefor." 

The  conclusion  we  have  reached  is  qnlte 
well  stated  in  Friend  v.  Balston,  S5  Wash. 
422, 77  Pac  7W,  where  the  court  said:  *^nM 


learned  counsel  for  appellant  idtes  numerous 
authorities  with  reference  to  the  nonliability 
of  sureties  on  bonds  or  covenants  of  In- 
demnity to  save  and  keep  harmless  the  ob- 
ligee from  certain  outstanding  debts,  or  that 
the  party  indemnified  shall  not  sustain  dam- 
age Incurred  through  tbe  omissions  or  acts 
of  the  principal,'  etc.,  until  the  obligee  shall 
have  paid  or  discharged  such  debts,  or  may 
have  otherwise  sustained  financial  loss.  Mil- 
ler T.  Fries.  66  N.  J.  Law,  377,  49  AU.  674. 
But  there  is  a  marked  distinction  between 
covenants  of  that  description  and  agreements 
that  the  obligors  shall  perform  specific  acts. 
Utchfleld  T.  Cowley,  34  Wash.  666,  76  Fac. 
81 :  Wright  T.  Whiting,  40  Barb.  (N.  T.)  23SK 
The  covenant  in  the  building  contract  on  the 
part  of  tbe  contractors  with  Mrs.  Friend  is, 
as  between  tbem,  equivalent  to  a  direct 
prondse  to  pay  for  materials  used  In  tbe  con- 
struction of  the  building,  and  a  breach  of 
the  contract  occurred  when  the  contractor 
suffered  the  obligation  to  become  a  charge 
on  her  property;  at  least,  she  was  entitled 
to  treat  It  as  a  breach.  It  may  be  trae  that 
she  was  not  obligated  to  do  so ;  Uut  she  could 
have  waited  untSX  the  Uen  had  become  fixed 
and  determined  by  Judgmoit  against  her 
property,  and  treated  that  as  the  breach  of 
tbe  bond,  tbutf  escaping  tbe  onus  of  estabUshp 
ing,  at  tbs  trial,  the  TSlldUy  of  mxih  lisn 
aad  tbe  amount  of  tbe  IndsbtednesB,  but  liha 
was  not  obliffBd  to  d^ay  action  In  that  be- 
half. She  could  treat  tbe  failure  ot  tbe 
contractors  to  keep  her  property  free  from 
such  incumbrance  as  a  bruch  of  the  con- 
tract Therefore  tbe  position  of  anwllanf  s 
counsel  that  this  action  was  prematurely 
brought  is  ontaublfc" 

[I]  The  contract  In  the  case  at  boz  pro- 
vided that:  "Artlde  L  The  contrt<4or  ahall 
and  will  provide  all  tbe  matralala  and  pw- 
form  all  tbe  work  for  the  concrete,  stone- 
work, brickwork,  plastering,  carpenter  work, 
tin  and  galvanized  iron  work,  conent  work, 
Ircm  work,  roofing  and  exterior  conwtlng  of 
stage  building."  The  boM  provided  that: 
"The  condlttons  of  the  above  obligation  are 
sndi:  That  whereas  the  Cole-Potter  Con- 
struction Company,  has  this  day  entered  in- 
to an  agreement  with  W.  B.  Aiken,  William 
Lindomieier,  and  William  Lindenmeier,  Jr., 
to  furnish  the  materials  and  labor  and  con- 
stmct a  theater  building  on  property  to  be 
designated  in  the  city  of  Ft  Collins,  Colo- 
rado, in  accordance  with  certain  plans  and 
spedflcations  furnished  by  F.  H.  Moorman, 
architect,  for  the  sum  of  ten  thousand,  one 
hundred  and  twenty-five  dollars  ($10,125.00), 
and  whereas  the  said  the  Cole-Potter  Con- 
struction Company  has  agreed  to  fumish  all 
of  said  materials  and  to  do  all  the  work  in 
the  constmction  of  said  building  in  accord- 
ance with  said  plana  and  spedflcations 
which  are  referred  to  and  made  a  part  here- 
of, as  though  fully  and  at  length  set  out 
herein:  Now,  therefore,  if  the  said  the  Cole- 
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Pdtter  Constxuctlan  Company  ihall  well  and 
truly  keep  and  perform  tiach  and  every  of 
the  coTenanU  and  agreements  in  said  con- 
tract contained  on  its  part  to  be  kept  and 
performed,  then  this  obligation  to  be  null 
and  void;  otherwise  to  remain  In  full  force 
and  effect"  It  was  as  much  the  obligation 
of  the  contractors  and  their  surety  under 
this  agreement  and  bond  that  the  materials 
should  be  paid  for  as  that  they  should  be 
furnished.  In  fact,  the  value  of  these  ma- 
terials was  clearly  Included  within  the  con- 
sideration named  in  the  contract,  the  per- 
formance of  which  the  bond  was  given  to  se- 
cure. The  contractors  failed  to  make  these 
payments,  liens  were  claimed,  established, 
and  foreclosed,  and  the  property  of  the 
plaintiffs  ordered  to  be  sold  In  payment  of 
the  Judgments  so  rendered.  The  bond  was 
security  for  these  payments,  and  it  would 
be  nothing  short  of  manifest  injustice  to 
hold  that  the  plaintiffs  mast  have  paid  these 
judgments  before  they  can  maintain  action 
on  the  bond.  Their  property  bad  been  de- 
creed to  be  sold  In  payment  of  the  sums  so 
secured  by  the  bond. 

The  district  court  is  Instructed  to  so  modi- 
ty  the  Judgment  as  to  compute  Interest  on 
the  amount  of  the  penalty  on  the  bond  from 
the  day  of  the  Institution  of  the  siiit,  and, 
as  BO  modified,  the  Judgment  Is  affirmed. 

Modified  and  affirmed. 

MUSSBB,  a  and  QABBIGUBS,  3^  eon- 
cur. 


B.  r.  8ALZEB  LUMBEB  CO.  et  aL  v.  UNIK 
BNUEUBB  et  aL  . 

(Snpreme  Oonrt  of  Colorado.   Aiwll  7,  1913.) 

1.  PaocBBs  (I  1S4*)  — Bebviok— SumainoT 

OF  BimniN— KlOHT  TO  QUKSnOH. 

A  defendant  may  not  raise  In  the  action 
the  qaestiott  of  the  BufBciency  of  service  of  som- 
mona  on  a  codefendant,  where  the  slierUrs  re- 
turn showlnf  pers<mal  lerTice  Is  regular  on  its 
face. 

[E]d.  Note.— For  other  cases,  ko  Pioceaa^  Cent 
Dig.  I  209 ;  Dec.  Dig.  |  1C4.*] 

2.  AjPPU.BANCB  (S  24*)— WaITBB  OF  OBJXO- 
TIONS— DBFBCTS  in  SEBVICB  OF  PbOCESS. 

A  defendant  who,  without  objection  to  the 
service  of  process  on  a  codefendant,  files  an  an- 
swer, enters  thereby  a  general  appearance,  and 
waives  any  objectton  to  the  snmclency  of  the 
service  on  the  codefendant  and  any  objection 
to  a  return  of  service  whether  by  a  motltm  to 
quash  or  by  plea  in  abatement  most  be  taken 
Iq  limine. 

[Ed.  Note. — For  other  cases,  see  Appearance, 
Cent  Dig.  Si  11S-14B ;  Dec.  Dig-  I  24.*) 

8.  Mechanics*  X^ns  48*)— lAtirs  worn  Ua- 

TERIAL8 — STATUTM. 

Bev.  St  1908,  |  4025,  providing  that  ma- 
terialmen furnishing  materialB  to  be  used  in  the 
construction  of  a  building  shall  have  a  Ueo  on 
the  proper^,  gives  a  lien  to  a  materlalmah  fur^ 
Dishing  In  good  faith  materials  under  contract 
with  a  contractor  to  constmct  a  building  for  use 
in  the  building,  and  delivering  them  on  the 
ground  used  for  the  storage  of  materials  for  use 


In  the  bnildlnft  though  some  of  the  materials 
were  not  used  m  the  building. 

[Ed.  Note.— For  other  cam,  ue  Mechanics' 
Liens,  Cent  Dig.  |  SL;  De&Dlc.  1  4&*] 

4.  MaOHANICS'  LiKNS  <|  62*)— liDElIS  lOB  ICA- 

TEBIALS— STATTTTBS. 

A  materialman  furnishing  materials  to  a 
contractor  with  knowledge  that  the  contractor 
Is  engaged  in  the  construction  of  tvra  buildings 
for  duEerent  petyons,  is  not  entitled  to  a  lien 
on  either  building  in  the  absence  of  an  agree- 
ment that  the  materials  should  be  used  in  such 
building,  under  the  rule  that  before  a  lien  may 
attach.  It  must  appear  that  the  materials  were 
expressly  furnished  and  delivered  for  use  in  con- 
■tructing  a  specified  building. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Uens,  Cent  Dig.  H  S4-^;  Dee.  Dig.  S  62.«j 

Error  to  District  Court,  Lailnwr  County; 
Jamee  B.  Oarrlgues,  Judge. 

Consolidated  actions  by  the  B.  F.  Salzer 
Lumber  Company,  the  Halla<A  &  Howard 
Lumber  Company,  and  the  Hinchman-Benton 
Fire  Proofing  Company,  and  others  against 
William  Undenmeler  and  others.  Hier^was 
a  Jadgment  doiytng  relief  to  plalntUZs 
named,  and  they  bring  error.  Bewsed  In 
part,  and  affirmed  In  part 

Doud  ft  Fowler,  of  Denver,  tat  plalnttfl  in 
error,  B.  F.  Salzer  Lumber  Oo.  Benedict  & 
Phelps,  of  ]:>aiver,  for  plaintiff  In  error,  Hal- 
lack  &  Howard  Lumber  Co.  Oea  S.  Bedd, 
of  DmvOT,  for  idalntiff  in  atror  Hinduoan- 
Benton  Fire  Pnx^ng  Co.  J.  F.  Farrar,  of 
Denver,  for  dtfendants  In  error. 

SCOTT,  J.  A  number  of  Uok  dalmants 
brought  suit  to  foreclose  their  respective 
claims  of  mechanic's  Hen  upon  the  premises 
owned  by  defendants  in  error  for  materials 
allied  to  have  been  furnished  in  the  con- 
struction of  a  building  thereon,  known  as 
the  Opera  House  building  In  the  city  of  Ft 
Collins.  Among  these  several  claimants  were 
the  plaintiffs  in  error.  Each  suit  was  a  sep- 
arate one,  and  upon  the  trial  all  were  consol- 
idated and  tried  at  the  one  hearing  as  pro- 
vided by  statute.  The  lien  claims  In  all  cases 
were  sustained,  with  the  exception  at  those 
of  ^aintlflb  In  error,  each  of  which  was  de- 
nied    the  trial  court 

It  appears  that  the  defendants  In  error 
entered  Into  a  contract  with  defendant  the 
Cole-Potter  Construction  Company,  a  corpo- 
ration, for  the  construction  of  such  Opera 
House  building.  The  owners  prior  to  the 
commencement  of  construction  filed  for  rec- 
ord a  certain  contract  but  It  Is  agreed  that 
this  was  insufficient  to  protect  the  defend- 
ants tmder  the  statute  In  such  case,  and  is 
therefore  eliminated' from  consideration.  It 
also  appears  that  the  Cole-Potter  Construc- 
tion Company  some  time  during  the  month  of 
October,  1907,  and  before  the  completion  of 
the  building,  abandoned  the  contract  The 
Cole-Potter  Construction  Company  made  no 
appearance  In  any  of  these  cases.  The 
Hinchman-Benton  Fire  Proofing  Company's 
claim  wis  for  certain  metal  lath  fornlabed 
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and  used  In  the  conatracUon  of  the  IraUdlng, 
and  of  the  value  of  $109^  The  only  ob- 
jection to  the  allowance  of  this  claim  urged 
and  considered  by  the  trial  court  waa  the 
claim  of  the  appellees  that  no  service  of  sum- 
mons In  the  cause  was  bad  upon  the  con- 
tractors the  Oolt-Potter  Construction  Com- 
pany. This  service  was  questioned  in  the 
sapplemental  answer  of  app^ees  to  the 
complaint  of  the  Hlndmian-Benton  Fir© 
Proofing  Company,  in  which  It  was  alleged 
that  C.  S.  Potter,  upon  whom  the  personal 
service  had  been  made  as  secretary  of  the 
Cole-Potter  Construction  Oomsnny,  was  not 
at  the  time  of  service  of  summons  either 
an  offlcra-,  director,  stoi^older,  or  onployg 
of  such  corporation,  and  that  said  Potter  at 
the  time  of  the  service  of  sudi  summons  so 
stated  to  the  officer  making  the  service.  The 
return  of  the  sheriff  la  In  every  respect  regu- 
lar on  its  face,  showing  personal  service  upon 
defendant  company  by  personally  spring 
C  S.  Potter  at  Its  secretary. 

H,X]  It  Is  not  necessary,  liowevw*  tat  us 
to  omsider  the  auestloa  of  the  Impeachmoit 
of  the  return,  for  that  to  not  a  question 
that  can  be  raised  by  the  def  oidanta  in  error 
In  tills  caae;  and,  If  it  waa,  the  oMectlon 
was  waived  by  them  by  flrst  filing  an  answer, 
without  objection  to  the  aufllclency  of  tba 
service  upon  the  Cole-Potter  Construction 
Gtunpany,  and  thus  entering  a  general  Bjf- 
pearanoe  In  the  cause.  1%e  qne^on  was  at^ 
tempted  to  be  raised  by  a  supplonent^  an- 
Bwer  filed  more  than  a  year  after  the  general 
appearance,  An  objection  to  a  return, 
wbetbCT  made  by  motion  to  quash  or  by  plea 
In  abatonent,  must  be  taken  In  liming  for 
by  wearing  to  the  action  and  ideadlng  to 
the  molts  all  mch  objections  are  waived. 
18  Bkic  P.  ft.  P.  975. 

This  being  thB  sole  question  In  the  case, 
and  tm  this  reason^  the  Jndgment  of  the 
district  court  as  to  the  Hlnidiman-Benton 
Fire  Proofing  Ck>mpany  Is  reversed. 

[3]  The  dalm  of  the  appellant  the  S.  F. 
Salzer  Lumber  Company  was  for  two  cars  of 
lun^r  to  be  used  as  sheeting,  and  of  the 
total  value  of  $1,086.66.  This  was  ordered 
by  the  Cole-Potter  Construction  Company, 
contractors,  for  use  in  the  Opera  House 
building  of  defendants,  and  the  two  cars 
were  d^vered  on  July  28  and  August  19, 
1007,  respectively.  This  material  was  dellv- 
ered  and  placed  upon  a  lot  adjoining  the 
grounds  upon  which  the  opera  house  was 
being  constructed,  permission  to  use  such  lot 
for  the  puri>ose  having  been  secured  for  the 
construction  company  through  one  of  the 
dtfendant  owners.  Thwe  can  be  no  question 
but  that  this  sheeting  lumber  was  sold  by 
the  lumber  company  to  the  construction  com- 
pany for  the  use  specifically  in  the  Opwa 
House  building  then  being  constructed.  But 
it  Is  contended  that  little  or  none  of  this 
lumber  was  used  In  the  construction  of  such 
■f^M'^g.  snd  that  some  of  It  waa  used  In  an- 


other  building  then  being  constructed  by  the 
Cole-Pott»  Gtoistruction  Company,  and  for 
other  parties,  known  as  the  State  Mercan- 
tile building,  and  that  some  of  the  lumber 
was  sold  by  the  construction  company  to 
other  parties.  It  Is  also  urged  that  the 
construction  company  ordered  for  use  in  the 
building  from  the  Salzer  Company  more  of 
this  kind  of  lumber  than  was  necessary  ft>r 
the  purpose,  and  likewise  ordered  more  from 
the  Hallack  ft  Howard  Cominny  of  the  same 
kind  of  lumber  than  was  used  In  the  build- 
ing. These  contentious  of  fact  must  be  ad- 
mitted, with  the  additional  statement  that 
the  Salzer  Company  did  not  have  knowl- 
edge that  lumber  for  the  same  purpose  was 
'being  famished  by  the  Hallack  ft  Howard 
Company.  It  appears,  also,  that  the  business 
office  of  the  Salzer  Company  was  at  Denver, 
and  that  the  lumber  waa  shipped  from  its 
yards  at  Fracer,  Cola 

It  is  Insiated  that  under  this  stote  of  fiacts  ■ 
the  lumber  company  waa  not  oititled  to  its 
claim  of  lien.  Section  402B,  Ber.  Stat  1808, 
Xfforldes:  "Uechaniea,  matwial  men  •  •  • 
furnishing  matoiala  to  be  used  in  the  con- 
structlon,  alteration,  addition  to  or  repairs, 
whether  in  vrtiole  or  in  part,  of  any  bnildii^ 
•  *  •  ahall  have  «  Uen  upon  the  pnw- 
erty  *  *  *  Cor  which  they  havB  furnish- 
ed materials  *  •  *  whether  at  the  in* 
stance  of  the  owner  or  any  other  person  act- 
ing by  his  authority'  or  under  hhn  as  aseut, 
contractor  or  otherwise."  In  the  caae  of 
Small  T.  Fol^,  8  Colo.  444,  47  Fac. 
07,  this  court,  in  construing  a  similar  stat- 
ute, said :  "One  of  Foley  and  Leonard's  as- 
signors was  the  Holmes  Hardvnire  Compa- 
ny. It  appears  that  of  the  hardware  fur- 
nished by  them  for  tiie'  houses,  after  it  had 
been  d^rered  at  the  proper  places,  |3S 
worth  was  removed  by  Mr.  Rankin  to  anoth- 
er house,  and  was  not  actually  used  in  these 
houses.  So  far  as  appears,  this  material  was 
r^oved  by  Rankin  without  the  knowledge  of 
the  Hardware  Company.  Counsel  say  It 
was  error  to  Indude  tlda  amount  In  the  de- 
crefc  The  statute  s^ves  to  any  person  who 
by  contract  with  the  owner  shall  furnish 
any  material  for  the  construction  of  any 
buUdlng  a  lien  upon  the  building  and  the 
land  It  occupies.  He  is  not  required  to  see 
that  It  actually  goes  into  the  building.  If, 
by  contract,  he  furnishes  it  for  the  building, 
whether  It  Is  used  there  or  not,  be  is  entitled 
to  the  Uen.  This  Is  what  the  statute  says, 
and  we  cannot  by  construction  distort  his 
language  into  something  else."  This  doc- 
trine was  reaffirmed  as  applicable  to  the 
present  statute  in  Bice  v.  CasseUs,  48  Colo. 
73, 108  Pac  1001.  This  was  a  case  where  the 
contractors  bad  purchased  for  use  In  a  build- 
ing certain  brick,  which  had  been  delivered 
on  the  ground  near  and  convenl<»t  for  such 
use.  The  contractors  failed  before  the  com- 
pletion of  the  structure,  and  gave  a  chat- 
tel mortgage  on  the  unused  brick  to  a  third 
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part7.  In  an  action  of  replevin  bj  the  mort- 
gagee against  the  owners  of  tbe  building,  It 
was  held  that  the  action  coald  not  be  main- 
tained. The  court  said :  "The  reason  for  the 
rule  Is  that  In  such  circumstances  the  ma- 
terialman Is  entitled  to  a  lien  upon  the  stroc- 
tnre  for  the  construction  of  which  the  ma- 
terials are  sold  and  delivered;  and  for  the 
protection  of  the  owner  of  the  building  un- 
der course  of  construction  a  quoIlAed  title 
to  such  material  is  vested  in  him.  Of  course, 
It  win  be  understood  that  In  stating  the 
above  rule  It  la  limited  to  the  facts  of  this 
case  Crawford,  who  sold  the  brick  to  Mow- 
rey  and  Klein,  did  so  In  good  faith,  and  np* 
on  the  credit  of  the  building,  for  the  reason 
that  he  sold  them  with  the  express  under- 
standing that  they  were  to  be  used  in  the 
construction  of  that  part  of  a  building  which 
tbe  contractors  had  agreed  to  construct  for 
the  lodge.  The  brick  were  actually  placed 
upon  the  ground  In  the  immediate  vicinity 
of  the  building,  and  part  of  them  used  In  Its 
construction.  It  would  certainly  be  unjust 
to  comi>el  the  lodge  to  discharge  a  Uen  which 
Crawford  might  have  asserted  for  the  brick 
furnished,  of  which  it  never  had  the  benefit, 
and  at  the  same  time  it  would  be  equally 
unjust  to  defeat  the  right  of  the  material- 
man to  a  Hen  for  the  brick  furnished  by 
holding  that,  because  they  had  not  been 
wrought  into  the  structure,  no  lien  attached." 

There  is  nothing  in  this  case  tending  to 
show  other  than  a  good  faith  sale  by  the  Sal- 
zer  Company  to  the  contractors,  and  that  the 
material  so  sold  was  for  use  In  the  Opera 
House  building  and  delivered  on  the  grounds 
In  the  city  of  Ft.  Collins,  used  for  the  stor- 
age of  materials  to  be  used  In  such  build- 
ing. The  claim  of  lien  should  have  been  sus- 
tained. The  Judgment  of  the  lower  court  as 
to  the  Salzer  Lumber  Comimny  Is  reversed. 

[4]  In  the  case  of  the  claim  of  the  Hal- 
Jack  &  Howard  Lumber  Company  it  does  not 
ap[>ear  that  the  lumber  was  sold  and  furnish- 
ed toi  tbe  particular  building,  but  rather 
that  the  company  simply  knew  that  the  Cole- 
Potter  Construction  Company  was  at  the 
time  engaged  in  the  construction  of  both  the 
opera  house,  upon  which  the  Hen  la  claimed, 
and  the  State  Mercantile  Building.  Neither 
does  it  appear  that  there  was  an  agreement 
that  tbe  material  so  furnished  was  to  be 
used  In  either  of  such  buildings.  The  Hal- 
lack  &  Howard  Lumber  Company  filed  a 
claim  of  lien  upon  both  buildings,  but  after- 
ward abandoned  the  one  on  the  State  Mer- 
cantile building.  The  secretary  of  the  com- 
pany testified  that  he  did  know  in  which 
of  these  buildings  the  material  bad  been 
used  until  bis  visit  to  Ft  Collins,  after  the 
completion  of  the  building.  So  that  from  the 
tef-tlmony  It  does  not  appear  that  there  was 
any  contract  between  the  Hallack  &  Howard 
Company  and  the  construction  company  that 
the  lumber  so  sold  should  be  used  in  the  Op- 
era House  building,  which  would  seem  nec- 


BEPORTEB  (Colo., 

raaary  to  sustain  a  Uen  upon  that  propertgr. 
Before  a  iien  may  attacb,  It  must  appear 
that  the  materials  were  expressly  furnished 
and  delivered  for  use  In  constructing  a  spec- 
ified building.  Bice  v.  Cassells,  supra. 

The  Judgment  of  the  district  court  daiyiuK 
the  clalita  of  lien  to  the  Hallack  &  Howard 
Lumber  Company  is  affirmed.  The  case  Is 
remanded,  with  direction  to  the  district 
court  to  enter  Judgment  In  accordance  with 
the  views  herein  expressed. 


MUSSBB,  a      and  BAILEY,  concur. 


jSATISTAGTION  TITLB  ft  INVB3THBNT 
CO.  V.  YORK,  et  aL 

(Supreme  (Soort  of  Colorado.  April  T,  1918.) 

L  BboKBBS  ({  40*)— PbXNOIKAZi  ABO  AOXKT— 

Undisclossd  Pbihoipai.. 

Defendant  having  placed  certain  property 
in  the  hands  of  P.  for  sale  prior  to  tbe  organ- 
ization of  plaintiff  corporation,  after  it  was  or- 
ganized, and  after  he  had  become  Its  general 
manager,  he  applied  to  defendant  for  a  relist- 
ing of  the  property,  and  she  placed  the  sam& 
with  other  lands,  in  bis  hands  for  sale  and 
fixed  a  price  at  which  eU  the  lands  shoold  be 
offered,  after  which  P.,  without  disclosing  that 
he  was  acting  for  pluntiff  corporation,  made 
efforts  to  sell  the  land.  Hdd,  that  the  subse- 
qnent  acts  of  P.  were  for  the  benefit  of  plain- 
tiff corporation,  and  that  defendant's  want  of 
knowledge  of  Its  existence  did  not  affect  its 
right  to  recover  commissions  on  a  subsequent 
sale  of  the  land  to  a  purchaser  alleged  to  nave 
been  produced  by  It 

[Ed.  Note.— For  other  eases,  see  Brokers, 
Cent  Dig.  H  S8-40;  Dec  Digri  40.»] 

2.  Bbokebs  (1 88*)— BioKc  to  Co)aassion»- 
Saix— PBOomxHo  CAuai— Quxsnon  warn 

JUBT. 

In  an  action  for  broker's  commiisions, 
whether  plaintiff  was  the  efficient  means  of 
bringing  the  seller  and  buyer  together  held  for 
the  jury. 

[Ed.  Note.—For  other  cases,  see  Brokers, 
Cent  Dig.  $|  121,  123-130;  Dec  Dig.  S  88.*] 

3.  Bbokebs  (8  51*)— Sale— PzsFOBiunoB  or 

CONTBACT  OF  ElTPLOTMZNT. 

A  broker,  in  order  to  earn  eommlsstona. 
must  have  found  and  produced  a  person  nady, 
willing,  and  able  to  purchase  the  property  wblcb 
he  was  engaged  to  sell,  at  the  price  and  on  the 
terms  and  conditions  fixed  by  bis  employer,  and 
must  show  that  he  was  the  efficient  agent  or 
procuring  cause  of  tbe  sale,  and  that  the  means 
employed  by  him  and  his  efforts  resulted  in  the 
sale;  but  it  Is  not  neceasary  that  the  broker 
shoiud  know  tbe  purchaser  or  that  the  latter 
should  be  Introduced  by  the  bnkw  to  the 
owner. 

[Ed.  Note.— For  other  cases,  ss«  Bnkm, 
Cent  Dig.  8  68;  Dea  Dig.  |  61.*] 

Brror  to  District  Conrt,  Montrose  Conntr; 
Sprlgg  Sdiackleford,  Judge. 

Action  by  the  Satlafiictifni  Title  A  Invert* 
ment  Company  against  Mrs.  UlUe  T.  Tortc 
and  others.  Judgment  for  defendants,  and 
I^ntlff  brings  error.  Beretsed  and  re> 
manded. 
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Catlln  &  Blake,  of  Montrose,  for  plaintiff 
in  error.  G.  J.  MoynUian  and  Sherman  & 
Sherman,  all  of  Hontroae,  for  defendants 
In  error. 

SCOTT,  X  This  Is  an  action  br  the  plain- 
tiff In  error,  plaintiff  below,  to  recover  from 
the  defendants  in  error,  defendants  below,  a 
commission  as  broker  for  the  sale  of  certain 
of  defendants*  lands.  The  defendants  were 
the  owners  of  several  tracts  of  land,  in- 
cluding the  premises  In  qrwetlon.  They  had, 
aboat  two  years  prior  to  the  occurrences  up- 
on which  the  suit  was  based,  listed  certain 
of  their  lands  for  sale  with  one  Lincoln 
Pysher.  Afterward,  and  on  the  24th  day  of 
February,  1911,  the  plalnttfP  was  oi^nlzed 
as  a  corporation,  and  the  said  Pysher  be- 
came Its  general  manager.  Afterward,  and 
abont  the  1st  of  March,  1911,  Pysher  droTe 
cut  to  the  house  of  the  defendants,  and  what 
occurred  at  that  time  Is  better  stated  In  his 
own  language:  "I  went  out  to  the  York  place 
to  revise  the  list  that  I  already  had,  and 
asked  her  if  the  old  prices  she  had  formerly 
givra  me  would  still  be  effective.  If  It  would 
still  be  all  right,  and  we  talked  the  matter 
over,  I  and  Mrs.  York,  and  she  concluded 
that,  Instead  of  Just  simply  listing  some  of 
the  property  that  she  had  formerly  required 
me  to  sell,  she  would  add  some  more  to  it, 
and  consequently  she  listed  all  of  her  proper- 
ty at  that  time  for  sale,  with  the  exception 
of  a  small  tract  between  the  railroad  and 
the  north  40,  about  15  acres.  All  of  her  land 
laying  south  of  the  railroad  was  afterwards 
sold.  Fourteen  thousand  dollars  was  the 
price  placed  on  the  land  that  was  sold  that 
lays  south  of  the  railroad.  She  was  to  pay  a 
commission  of  6  per  cent.  The  property  south 
of  the  railroad  was  listed  with  me  at  that 
tilme  at  |14,000,  without  the  crop.  If  the 
crop  went  with  the  south  40,  1  was  to  sell  it 
for  an  additional  fSOO." 

Mrs.  York  was  acting  for  herself  and  as 
guardian  for  her  two  children.  Pysher  tes- 
tifies that  afterward,  and  at  the  earnest  re- 
quest of  Mrs.  York,  be  made  a  special  effort 
to  sell  the  property.  Tliat  he  showed  the 
property  to  numerous  prospective  purchasers. 
That  among  these  was  a  Mr.  Nelson,  Intro- 
4nced  to  the  plaintiff  by  bis  neighbor  Julias 
Kro^  and  at  that  time  the  plaintiff  drove 
Ndson  and  Ecogh  over  the  premises  end 
priced  the  particular  lands  in  question  to 
Nelson,  in  Krogh>  presence^  Ndson  did  not 
bny,  but  aftermrd  Erogh  advised  Pyaber 
Chat  other  friends  of  bis  were  coming  to 
look  for  lands,  and  that  later  a  cousin,  (Peter 
En^,  did  come.  That  Py^dier  asked  Jnliua 
Erc^  if  this  was  one  of  ttae  persons  be  had 
referred  to  as  desiring  to  purchase  lands. 
That  Erogh  replied  ttuit  be  waa.  but  that  be 
did  not  know  that  he  would  purchase  at  that 
time,  but  said,  Ton  mt^t  show  as  aroond; 
lie  might  bay  something  if  he  could  find  a 
barcain."    Fysber  reminded  Krogb  of  the 


York  land  which  they  had  examined  togeth- 
er with  Nelson,  and  asked  him  to  speak  to 
his  cousin  about  It,  and  arranged  to  take  the 
two  Kroghs  to  see  it  the  following  morning. 
Pysher  accordingly  went  to  the  resld^ce  of 
Krogh  the  following  morning  and  was  ad- 
vised that  the  Krogha  had  gone  to  see  anoth- 
er tract  of  land.  But  was  told  by  Erogb 
that  evening,  when  he  again  called,  that  the 
cousin,  Peter  Krogh,  had  contracted  to  pur- 
chase the  York  land.  Pysher  then  called  up 
Mrs.  York  and  told  her  that  he  claimed  his 
commission  and  wanted  her  to  so  understand 
before  she  consummated  the  sale.  Mrs.  York 
declined  to  discuss  the  matter  with  him. 
The  agreed  commission  was  6  per  cent  of 
the  purchase  price,  and  the  land  was  sold  for 
the  listed  price  of  $14,000.  The  defendants 
offered  no  testimony,  but  at  the  close  of 
plaintlfTs  testimony  moved  for  a  nonsuit, 
which  motion  was  sustained  by  the  court, 
and  ttae  Jury  discharged,  upon  wblcb  ruling 
the  case  is  before  us  for  review. 

Defendants  in  error  have  filed  no  brief, 
and  the  reasons  for  the  court's  action  must 
be  gathered  from  the  language  of  bis  ruling 
as  follows:  **Tbe  evidence  In  this  case  dis- 
closes  the  fact  that  this  man,  Lincoln  Pysher, 
had  an  agreement  with  the  dtfendant  Llllle 
T.  York  to  take  her  property  and  attempt  to 
sell  It,  and  that  listing,  as  It  is  denominated 
by  the  witness  for  the  plaintiff  In  this  case, 
occurred  a  couple  of  years  ago,  or,  at  any 
rate,  a  long  time  before  the  plaintiff  In  this 
case,  which  Is  a  corporation,  had  any  exist- 
ence under  the  law.  The  witness  testifies 
that  last  spring  he  had  a  talk  with  LUlie  T. 
York,  and  that  be  had  gone  out  there  and  re* 
vised  his  lists  and  to  ascertain  if  there  were 
any  changes.  The  conversation  with  Mrs. 
York  was  such  that  it  could  not  have  been 
anything  else  than  a  perpetuation  of  ttae 
old  contract,  and  that  any  agreement  that 
he  made  wiUi  her  was  simply  an  agreement 
as  to  his  own  agency  for  her;  It  affirmatively 
appears  that  this  Is  the  case  Now,  the  doc- 
trine as  to  the  undisclosed  principal,  as  at- 
tempted to  be  applied  to  this  case  by  the 
plaintiff,  Is  certainly  not  appUcaUe;  he  could 
not  have  been  an  agent  for  a  nonexlsting 
company.  I  bold,  then,  that  there  la  no  con- 
tract **faHt^g  between  the  plaintiff  corpora- 
tion and  the  defendant  As  to  the  fartha 
proposition  involved  in  this  cas^  as  to 
whether  the  company  or  Pysher  was  the  iwo- 
curingttuseof  thissale,  I  am  c<ni8txained  to 
hsAA  that  It  affirmatively  appears  from  the  tes- 
timony of  Pysher  blmself  that  he  mm  not 
tbe  procuring  cauae;  be  did  t^k  to  a  cousin 
of  the  porduiser,  Julius  Erogh;  he  never, 
according  to  bis  own  testimony,  asked  Erogb 
to  do  anything;  Julius  Erogh  did  go  out 
tliae  and  liave  this  talk  and  made  a  omtract 
with  tbe  defendant  in  this  case,  and  she  sold 
tbe  property  to  him,  but  neither  Pysher  or 
tbe  company  bad  ever  seen  the  purchaser 
or  had  any  talk  with  blm,  and  th^  U  no 
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evldaice  to  show  tbat  b«  had  even  Indnced 
this  Jullns  Krogh  to  InflueDce  his  cousin  to 
boy  It;  the  evidence  Bhows  offlrmatiTely  that 
he  Intended  himself  to  have  the  interview 
with  him  and  to  tabe  him  out  to  the  ran(di 
and  show  It  to  Mm,  so  the  motion  for  a  non- 
suit will  be  sustained,  and  the  Jury  will  be 
discharged  from  the  further  consideration  of 
the  case;  there  is  no  directed  verdict."  It 
appears  from  this  that  the  court  held:  (1) 
That  the  arrangement  between  Mrs.  Tork 
and  Pysher  on  February  24. 1911,  was  a  con- 
tinuation of  the  agreement  of  two  years  be- 
fore, and  therefore  with  Pysher  personally, 
hence  the  corporation  cannot  recover;  (2) 
tbat  Pysher  did  not  ask  Peter  Krogh  to  pur- 
chase the  land  and  did  not  induce  Julius 
Krogh  to  Inflnence  the  purchaaer  In  the  mat- 
ter. 

[1]  As  to  the  first  finding,  it  clearly  ap- 
pears from  the  evidence  of  Pysher  that  the 
listing  on  Febmary  24th  was  a  new  arrange- 
ment, for  It  contained  the  inclusion  of  other 
lands  and  for  a  fixed  price  for  the  tract,  with 
the  additional  lands  so  to  be  offered.  There 
can  be  no  doubt  from  the  testimony  that 
Pysher  was  acting  at  that  time  for  the  plain- 
tiff corporation,  though  there  was  no  men- 
tion of  this  fact  to  Mrs.  York.  Neither  does 
it  appear  that  Mrs.  Tork  knew  of  the  exist- 
ence of  the  corporation.  But  this  could  in 
no  sense  affect  her  interests  or  lier  rights  in 
such  case.  Neither  can  It  affect  the  right 
of  the  real  party  in  interest  to  recover. 
Parker  v.  Cochrane,  11  Colo.  867,  18  Pac. 
209;  81  Oyc  1699. 

[2]  Aa  to  the  second  reason  given  the 
court  for  his  action  in  sustaining  the  motion 
for  a  nonsuit.  It  Is  well  settled  that  as  to 
^irtiether  or  not  the  pialntifl  was  the  efficient 
means  of  bringing  the  seller  and  the  purchas- 
er together  was  for  the  Jury  and  not  for  the 
court  19  Cyc.  286,  287.  In  fact,  both  ques- 
tions upon  which  the  court  determined  this 
case  should  have  been  submitted  to  the  Jury 
under  proper  instructions  for  they  clearly 
involve  findings  of  fact  and  not  conclusions 
of  law. 

(I]  It  Is  the  rule  of  law  In  this  Jurisdic- 
tion: *1!ba.t  la  to  say,  he  most  have  found, 
and  produced  a  person  who  was  ready,  will- 
ing, and  able  to  purchase  the  property  which 
was  engaged  to  seli,  at  the  price  and  upon 
the  terms  and  conditions  fixed  by  bis  rani^y- 
er,  and  must  make  It  appear  that  he  was  the 
efficient  agoit,  or  procuring  canse  of  the  sale, 
and  that  the  means  employed  by  him  and  his 
efforts  resulted  in  this  sale."  Chaffee  v.  Wld- 
man,  48  Colo.  84,  108  Faa  99B.  13ft  Am.  St 
Rep.  220. 

In  order  to  entitle  the  plalndlf  to  recover, 
it  la  not  necessary  that  the  broker  ebould 
know  the  purchaser  or  tbat  the  latter  should 
be  Introdaced  by  the  broker  to  the  owner. 
The  fftet  of  employment  being  conceded  and 
with  no  dispute  as  to  the  price  of  the  lands 


or  the  amount  of  the  commission.  It  la  aoffi- 
cient  if  the  broker  shows  that  be  waa  the 
moving  canse  of  Bal&  Leonard  v.  Roberts, 
20  Colo.  88,  36  Pac  880;  Leech  v.  Olemona, 
14  Colo.  App.  45,  69  Pac.  230;  Williams  v. 
Bishop,  11  Colo.  App.  878,  68  Pac.  239. 

The  judgment  is  reversed,  and  tbe  case  »• 
manded. 

Reversed  and  remanded. 

HnSSSR,  a  J.,  and  QARBIOUES.  Jt 
concur. 


NATIONAL  REAI/TY  CO.  T.  NEILSON 
et  aL 

(Supreme  Courk  ot  Washington.   April  16, 
1918.) 

1.  COBPOBATIOITB  ({  88*)  —  STOCK  SUBaCBXF- 
TIOH  COIfTBAOTS— CAHOBLUTIOR. 

A  sabicrlption  contract  for  the  total  stock 
of  a  corporation  may  be  canceled  by  nnanimoua 
consent  of  the  subecribers,  provided  ri^ts  ot 
creditors  are  not  involved;  and,  where  a  con- 
tract in  legally  canceled  a  aubsegoent  subscrip- 
tion by  a  third  person  Is  not  a  contract  t<a  an 
overlune  of  stock. 

[Ed.  Note.— For  other  cases,  see  Co rpo rations. 
Cent  Dig.  fi  828-^ ;  Dec  Dig.  1  83.«] 

2.  CoaPOBATiONs  (I  83*)  —  Stock  Subsobxp- 
noNS— Cancellation— EviDEMOB. 

A  cancellation  or  abandonment  of  a  sub- 
scription contract  for  the  total  stock  of  a  cor- 
poration may  be  effectual  widiont  an  express 
or  formal  agreement  to  that  effect 

[Ed.  Note. — For  other  cases,  see  Corpora tioiu. 
Cent  Dig.  |i  S2S-336 ;  Dec  Ddg.  f  83.*] 

3.  OoBPOSATioNS  ({  92*)  —  Stock  Subscrip- 
tions—Liability  OF  SUBSCBIBSa. 

A  inbacriber  of  corporate  stock  who  gives 
a  note  for  a  part  of  the  price  is  not  entitled 
when  sued  on  the  note  by  a  bona  fide  trans- 
feree thereof  to  a  judgment  against  the  corpo- 
ration, which  is  insolvent,  for  a  sum  equal  in 
amount  to  the  judgment  In  favor  of  the  trana- 
feree. 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  I  866;  Dec  Dig.  i  92.*] 

4.  COBPOBATIONS  (|  92*)  —  STOCK  SOBSOBIP- 
TIONS—LlABILITT  OF  SUBSCBIBBB. 

Where  a  snbscriber  of  corporate  stock  of 
the  par  value  of  $100  a  share  agreed  to  pay 
$160  per  share,  and  gave  a  note  as  full  pay- 
meat  and  the  flscai  agent  of  the  corporation 
exchanged  the  note  for  bonds  of  the  trassferee 
who  brought  action  on  the  note,  the  subscriber 
was  not  entitled  to  judgment  against  the  cor- 
poration, which  was  Insolvent,  for  the  differ- 
ence between  the  ^ar  value  oi  the  stock  and 
the  subscription  price. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  8  866;  Dec.  Dig.  S  92.*] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County ;  M.  L.  Clifford,  Jndgeu 

Action  by  the  National  Realty  Company 
against  James  Nellson  and  others.  From  a 
Judgment  for  plaintiff,  defendant  named  i^h 
peals.  Affirmed. 

W.  W.  Zent,  of  Spokane  J.  W.  BfeBnm^, 
of  Seattle,  Wm.  O'Connor  Q,  E.  UcAndrew, 
of  Spokane,  of  counsel),  tot  appellant  Bnrk- 
ey,  O'Brien  &  Bnrkey,  ot  Tacoma,  for  re- 
spondents. 
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MAIN.  J.  Tbe  plaintiff  the  National  Bcal- 
ty  Company,  a  corporation.  Instituted  this 
action  for  tbe  purpose  of  recorerlng  upon  a 
promlsaory  note.  The  defendant  Joseph 
Johns,  as  receiver  for  the  Pioneer  Fire  In* 
snrance  Company,  a  corporation,  answered 
hy  general  denial.  The  defendant  James 
Nellson  filed  an  answer  and  cros»<omplaint 
To  aTOld  confusion,  the  parties  will  be  re- 
ferred to  by  th^  respective  Indivldnal  des- 
ignations. The  Pioneer  Fire  Insurance  Com- 
pany was  organized  during  the  month  of 
May,  1909,  with  a  capital  stock  of  $1,000,000, 
divided  Into  10,000  shares  of  tbe  par  value 
of  $100  per  share.  On  May  24,  1909,  the 
total  amount  of  the.  capital  stock  was  sub- 
scribed for  as  follows:  J.  H.  Brldgeford  and 
John  D.  Atkinson  each  160  shares;  Will 
Atkinson  4,700  shares;  and  Frank  Lelson 
5,000  shares.  On  this  date  there  was  charg- 
ed upon  the  stock  ledger  of  the  company  to 
each  of  the  subscribers  tbe  amount  of  th^ 
respectlTe  subscriptions.  A  few  days  later, 
and  on  June  1,  1909,  by  nnanlmous  consent 
of  all  the  subscribers,  and  before  any  busi- 
ness had  been  transacted  or  obligations  in- 
curred, the  stock  was  surrendered  to  the 
company  except  that  retained  as  follows:  J. 
H.  Brldgeford  and  John  D.  Atkinson  eadi 
20  shares,  and  Will  Atkinson  for  himself, 
Frank  Lelson,  and  associates,  933  shares; 
and  on  this  date  each  snbsorlber  was  given 
credit  upon  tbe  stock  ledger  for  the  number 
of  shares  attempted  to  be  surrendered  by  him 
to  the  company.  There  was  an  agreement 
that  the  amount  retained  should  be  paid  for 
at  $150  per  share,  $100  for  the  par  value  of 
the  stock,  and  $60  for  the  surplus  fund.  ,  The 
original  subscribe  at  all  times  regarded 
their  subscription  agreement  of  May  24th  as 
a  mere  formality.  As  shown  by  the  evi- 
dence, it  was  not  expected  by  them  that  any 
of  the  stock  then  subscribed  would  be  paid 
for.  The  fact  Is  no  stock  was  Issued  under 
the  original  subscription  agreement,  and  the 
subscription  was  considered  as  not  binding, 
and  the  stock  was  to  be  sold  Just  the  same 
as  though  no  subscription  had  been  made. 
Subsequent  to  June  1,  1009,  solicitors  were 
sent  out  to  obtain  subscriptions  to  tbe  cap- 
ital stock  of  the  company,  and  on  January 
19,  1910,  the  defendant  Nellson  subscribed 
for  95  shares  by  agreement  in  terms  as  fol- 
lows: 

"Pioneer  Fire  Insurance  Company.  Stock 
Subscription.  No.  71.  Par  Value  $100. 
Shares,  05.  Subscription  Price,  $150  per 
share.  I,  the  undersigned,  hereby  subscribe 
for  95  shares  of  the  capital  stock  of  tbe 
Pioneer  Fire  Insurance  Company;  of  Tacoma, 
Washington,  and  I  promise  to  pay  for  the 
same  at  the  rate  of  one  hundred  and  fifty 
($160.00)  dollars  per  share,  which  shall  ai^ 
ply  as  follows:  $100.00  per  share  on  stock, 
and  $60.00  per  share  for  the  surplus  fund  of 
said  company.  [Signed]  James  Nellson.  P. 
O.  Address.  Lind.  Wash.  Dated  this  19th 
day  of  Jan..  19ia 


"Received  this  10t;h  day  of  Jan.,  1910,  on 
the  above  subscription  seventy-five  dollars 
per  share  to  apply  as  follows:  $50.00  per 
share  on  atoc^  and  $26.00  per  share  on  sur- 
plus fund.  Pioneer  Fire  Insurance  Company, 
by  Geo.  N.  Marsh." 

Prior  to  this  time  he  had  subscribed  for 
five  shares,  which  had  been  Issued  and  deliv- 
ered to  him  and  upon  which  he  had  paid 
$76,  $26  of  which  was  to  go  to  the  surplus 
fund.  It  will  be  noticed  tfiat  the  subscrip* 
tlon  agreement  contains  an  express  promise 
to  iMiy  $160  per  share,  $100  on  the  stock  and 
$60  for  the  surplus  fund.  It  was  believed 
by  the  directors  of  the  Pioneer  Fire  Insur- 
ance Company  that  $75  per  share  would  be 
sufficient  to  maintain  the  company  and  make 
It  a  going  concern.  Indeed,  when  Nellson 
subscribed,  It  was  represented  to  him  by  one 
Marsh,  then  tbe  vice  president  of  the  com- 
pany, that  the  sum  of  $75  per  share  would 
be  all  that  would  be  required  to  be  paid  In 
upon  the  agreement  Payment  of  $75  per 
share  upon  the  95-share  subscription  was 
made  by  Nellson  by  delivering  to  the  com- 
pany certain  securities.  Subsequently  these 
securities  were  returned  to  him  and  he  gave 
hla  promissory  notes  for  tbe  amount,  the 
final  payment  on  which  was  made  to  the 
company  on  October  27,  1010.  Prior  to  this 
date,  however,  the  board  of  directors  of  the 
insurance  company,  finding  tbe  financial  con- 
dition of  the  company  was  Involved  and  that 
it  would  be  necessary  to  collect  not  only  the 
$75  per  share,  but  the  full  $150  per  share 
upon  the  stock  subscriptions,  on  August  18. 
1910,  made  a  call  upon  all  the  stoddiolders 
for  such  balance,  and  on  September  27, 
1910,  Nellson  was  notified  in  writing  of  such 
call,  and  demand  for  payment  made.  Then 
followed  a  somewhat  lengthy  correspond- 
ence between  Nellson  and  Brldgeford,  the  sec- 
retary of  the  company,  Nellson  desired  that 
50  shares  of  stock  be  Issued  and  delivered  to 
bim  as  fully  paid  for  the  $7,600,  which  the 
company  had  received  from  bim,  and  that 
his  subscription  for  the  remaining  60  shares 
be  canceled.  Brldgeford  from  time  to  time 
assured  bim  that  the  directors  doubtless 
would  be  willing  to  do  this,  but  finally  wrote 
that  the  company  had  concluded  that  it  could 
not  legally  cancel  a  subscription  on  account 
of  the  then  existing  rights  of  the  creditors  of 
the  company.  Thereafter,  and  on  December 
16,  1910,  Nellson  delivered  his  promissory 
note  for  the  sum  of  $7,600,  payable  to  the 
order  of  the  Pioneer  Fire  Insurance  Com- 
pany, due  one  year  after  date.  In  payment 
of  the  balance  due  upon  the  entire  subscrip- 
tion. A  letter  urging  the  giving  of  this  note 
contained  the  assurance  that,  if  Nellson  was 
unable  to  pay  the  whole  amount  when  It  be- 
came due,  there  would  be  no  doubt  but  that 
a  portion  of  It  could  be  extended  to  a  more 
convenient  date.  Subsequently  the  comi>any, 
finding  Itself  In  great  financial  embarrass- 
ment and  being  threatened  with  a  ravocatlon 
of  Its  license  by  the  state  Insurance  com- 
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missioner  unless  It  coald  sbow  an  unimpair- 
ed capital  anfflcieDt  to  meet  the  requirementa 
of  the  law,  constituted  one  J.  B.  Askew  Ita 
flscal  agent  for  the  purpose  of  making  some 
arrangements  with  the  different  subscribers 
whereby  assets  acceptable  to  the  insurance 
commissioner  could  be  produced.  S.  S. 
Askew,  as  a  representattre  of  J.  B.  Askew, 
met  Nellson  in  Spokane  on  December  16, 
1912,  and  there  obtained  from  him  a  new 
note  payable  to  his  own  [Nellson's]  order 
and  Indorsed  on  the  back  by  Nellson.  Nell- 
son  at  the  same  time  and  place  indorsed  In 
blank  the  certificate  of  stock  for  95  shares 
in  the  Pioneer  Fire  Insurance  Company,  and 
thereupon  delivered  both  the  note  and  stock 
certificate  to  S.  a  Askew ;  the  old  note  be- 
ing destroyed.  This  note  and  stock  cer- 
tificate were  returned  to  J.  B.  Askew,  who 
exchanged  the  note  to  the  National  Realty 
Company  for  bonds  in  that  company,  de- 
positing the  certificate  of  stock  with  the 
realty  company  as  security  for  the  payment 
of  the  note,  and  dellyered  the  bonds  to  the 
Pioneer  Fire  Insurance  Company.  On  March 
20,  1911,  the  insurance  company,  being  un- 
able to  pay  Its  debts  or  longer  continue  In 
business,  went  Into  the  hands  of  a  recelT- 
er;  It  being  Indebted  in  an  amount  exceed- 
ing Its  assets,  including  all  unpaid  stock  sub- 
Bcrlptions.  No  certificates  of  stock  were  ever 
issued  to  the  original  snlwcrlbers,  except  for 
the  limited  number  taken  by  tbem  at  $1S0 
per  share.  All  of  the  stock  subscribed  sub- 
sequent to  what  lias  been  mentioned  as  the 
original  formal  subscription  was  subscribed 
for  on  the  same  basis  as  appellant  subscrib- 
ed for  his  stock.  Nellson  in  his  answer  and 
cross-oomplalnt  denied  liability  upon  the 
note,  and  pleaded  afilrmatlvely  that,  If  he 
should  be  held  liable  on  the  note,  then  he 
was  entitled  to  a  Judgment  against  the  Pio- 
neer Insurance  Company  tor  an  amount 
equivalent  to  any  judgment  that  might  be 
obtained  against  him  on  the  note  by  the  Na- 
tional Realty  Company.  The  cause  was  tried 
to  the  court  and  a  Jury.  The  Jury  returned 
a  verdict  in  ftvor  of  the  National  Realty 
Company  and  against  Nellson  on  the  note, 
and  a  verdict  for  a  like  sum  In  favor  of 
Nellson  and  against  the  Pioneer  Insurance 
Company.  In  due  time  a  motion  for  Judg- 
ment notyrfthstandtng  the  verdict  was  made 
by  the  Pioneer  Insurance  Company.  This 
motion  being  granted,  Nellson  appeals  there- 
from. 

[1 ,  2]  From  the  facts  stated,  the  first  ques- 
tion to  be  determined  is  whether  or  not 
Nellson's  subscription  for  95  shares  consti- 
tuted an  oversubscription  to  the  capital  stock 
of  the  Pioneer  Insurance  Company.  It  will 
be  remembered  that  the  total  amount  of  the 
capital  stock  was  subscribed  for  on  May  24, 
1909,  and  a  few  -  days  later,  and  before  any 
business  had  been  transacted  by  the  com- 
pany or  rights  of  creditors  arose,  by  mutual 
consent  of  all  the  then  subscribers,  the  con- 
tract of  mbscrtptlon  was  considered  aban- 


doned. If  this  attempted  eancellatloil  were 
invalid,  tb^  It  is  clear  that  Nellson's  con- 
tract called  toT  an  overissue.  The  li^t  to 
cancel  a  subscription  contract  for  capital 
stock  by  unanimous  consent  of  all  the  sub- 
scribers, when  rights  of  creditors  are  not  In- 
volved; Is  well  settled.  HdliwdU  Stocks  & 
Stockholders,  S  86;  Padflc  Fruit  Co.  v. 
Coon,  107  CaL  447.  40  Pac.  642;  Shelby 
County  Ry.  Co.  t.  Crow,  137  Mo.  App.  461, 
119  S.  W.  435;  Scottish  Security  Co.  t. 
Starfcs,  117  Ky.  609,  78  S.  W.  455.  In  the 
text  of  Helllwell,  supra,  the  author  states 
the  law  thus :  "In  considering  the  question 
of  the  validity  of  an  attemj>ted  release  of  a 
subscriber  by  the  corporation,  distinction 
must  be  drawn  between  die  cases  which  in- 
volve the  ri^ts  of  creditors  and  those  which 
involve  the  rights  of  the  corporation  and 
its  members  only.  Where  the  rights  of  cred- 
itors are  not  Involved,  the  corporation  acting 
with  the  unanimous  consent  of  its  mem- 
bers enjoys  the  right  to  enter  into  a  .con- 
tract with  respect  to  its  shares  on  what- 
ever terms  It  may  deem  to  be  to  its  ad- 
vantage. It  may  ttierefore  permit  a  mem- 
ber to  withdraw  absolutely,  canceling  all 
claims  against  him  for  unpaid  portions  of 
the  subscription  price  of  his  shares,  and 
this,  too,  although  no  other  person  is  sub- 
stituted in  his  stead.  As  indicated,  how- 
ever, to  such  action  on  the  part  of  the  cor- 
poration the  consent  of  the  other  stockhold- 
ers must  be  unanimous."  In  order  to  effect 
a  cancellation  or  abandonment  of  a  subscrip- 
tion contract,  it  Is  not  necessary  that  the 
agreement  to  cancel  be  express  or  formal.  1 
Cook  on  Corporations  (6th  EH.)  1  160.  Vn- 
der  these  anthoritlea,  the  attempted  cancella- 
tion or  abandonment  was  valid,  and  it  fol- 
lows that  the  subscription  of  Nellson  was 
not  for  an  overissue  of  stock.  It  was  a  tend- 
ing and  valid  contract  of  subscription. 

[3]  It  is  next  contended  that,  If  the  orig- 
inal subscription  were  canceled,  then  the 
total  amount  of  the  capital  stock  had  never 
be&i  subscribed  for,  and  for  that  reason  Nell- 
son was  entitled  to  a  Judgmoit  against  the 
insurance  company  for  a  sum  equal  in 
amount  to  the  Judgment  against  him  in  fa- 
vor of  the  National  Realty  Company.  Many 
of  the  cases  dted  In  8uI)port  of  this  posi- 
tion are  cases  where  the  action  was  brought 
by  the  corporation  itself  upon  the  contract  of 
subscription,  and  no  ri^ts  of  creditors  were 
involved.  The  case  of  Denny  Hotel  Co.  v. 
Schram,  6  Wash.  134,  32  Pac.  1002.  36  Am. 
St  Rep.  130,  is  In  accord  with  the  other 
cases  dted.  It  was  there  held  that  a  cor- 
poration could  not  enforce  subscriptions  to 
Its  capital  stock  until  the  full  amount  of  the 
capital  stock  bad  been  subscribed  for.  But, 
where  the  rights  of  creditors  are  involved, 
a  different  rule  prevails.  In  the  case  of 
Cox,  Receiver,  v.  Dickie,  48  Wash.  264,  93 
Pac.  523,  it  was  held  that  the  defense  that 
the  stock  of  the  corporation  bad  not  been 
fully  subscribed  was  ineffectual  as  against 
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the  riffhta  of  the  creditors  of  the  corporation. 
It  was  there  said:  "The  first  five  of  these 
defenses  [one  of  them  belDg  no  fnll  Bubscrlp- 
tion  to  the  capital  stock  of  the  company] 
may  be  considered  together.  It  must  be  re- 
membered that  this  Is  not  an  action  by  the 
corporation  to  enforce  the  collection  of  snh- 
Bcrlptlons  for  stock  or  Its  contracts  with  Its 
BubBcrlbers,  but  Is  an  action  brought  by  a  re- 
ceiver under  order  of  the  court  to  enforce 
such  subscriptions  for  the  benefit  of  cred- 
itors. As  between  the  corporation  itself  and 
the  stockholders,  all  these  defenses  would 
probably  be  good,  bat  as  between  the  stock- 
holders and  the  creditors  of  the  corporation 
another  rule  prevails."  It  is  urged  that  the 
cases  of  Elderkin  v.  Peterson,  8  Wash.  674, 
86  Pac.  1089,  and  Blrge  v.  Browning,  11 
Wash.  249,  39  Pac.  643,  sustain  the  doctrine 
of  nonliability  of  the  subscriber  even  as 
against  the  rights  of  creditors,  unless  the 
fall  amount  of  the  capital  stock  had  been 
subscribed;  bat  these  cases,  in  so  far  as 
they  may  not  be  in  harmony  with  the  later 
case  of  Cor,  Receiver,  v.  Dickie,  supra,  are  In 
effect  overruled  by  that  case. 

[4]  It  is  finally  contended  that  Nellson  is 
entitled  to  a  judgment  against  the  Pioneei 
Fire  insurance  Company  for  the  difference 
between  the  par  value  of  the  stock  and  the 
total  amount  paid.  The  par  valae  was  ?100 
per  share,  while  the  subscription  contract 
called  for  the  payment  of  $150  per  share. 
The  evidence  shows  that  Nellson  gave  the 
note  here  sued  upon  by  the  National  Realty 
Company  as  final  and  full  payment  of  the 
obligation  Incurred  by  the  subscription.  The 
note  was  by  the  fiscal  agent  of  the  Insnrance 
company  exchanged  for  bonds  In  the  Nation- 
al Realty  Company.  These  bonds  then  be- 
came a  part  of  the  assets  of  the  Pioneer 
Fire  Insnrance  Company.  To  give  Nellson 
a  judgment  for  the  difference  between  the 
par  value  of  the  stock  and  the  snbscriptlon 
price  would  be  to  permit  a  stockholder  as 
such  to  share  equally  with  the  creditors  in 
the  application  of  the  assets.  There  can  be 
no  question  but  that  the  rights  of  creditors 
In  the  assets  of  an  insolvent  corporation  are 
superior  to  those  of  the  stockholders. 

The  judgment  will  be  atlirmed. 

MOUNT,  MORRIS.  GLUS,  and  FUIiUDR- 
TONj  JJ^  concur. 


BRADFORD  et  aL  r.  ADAMS  et  ux. 

(Sap<%me  Court  of  Washington.    April  14, 
1913.) 

1.  Appeai.  and  Ebbob  (8  1002*)— Vbbdict— 
Conclusiveness. 

A  verdict  on  cooflictiog  evidence,  rendered 
under  proper  instractiona,  wiU  not  be  disturbed 
on  appeal. 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  H  S935-39S7;  Dec.  Dig.  { 
1002.*] 


2.  Fbaud  (8  IS*)— MiBBBPBBSKnTATiovs— Mis- 
take. 

A  vendor,  who  undertakes  to  point  out  to 
the  purchaser  boundaries  of  the  land,  must  do 
so  correctly:  and  where  be  makes  an  honest 
mistake,  without  intention  to  deceive,  the  pur- 
chaser, relying  on  the  representation,  may  re- 
cover  the  damages  sustained. 
_[Bd.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  li  3-6;  Dee.  Dig.  |  13.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  H.  A.  P.  Myers,  Judge. 

Action  by  Bvallne  Bradford  and  another 
against  Charles  E.  Adams  and  wife.  From  a 
Judgment  for  plaintiffs,  defendants  ax^eaL 
Affirmed. 

Hughes,  McMieken,  Dot^  &  Ramsey,  Otto 
B.  Bnpp,  and  J.  B.  Joujon-Rocbe,  all  of 
Seattle,  for  app^nts.  Hastliigs  A  Sted- 
man,  ot  Seattle,  for  respondents. 

MAIN,  J.  The  object  ot  this  action  Is  to 
recover  damages  fbr  fraud  and  deceit  al- 
leged to  have  been  loncttced  In  the  sale  of 
land.  Daring  the  fall  of  the  year  1907  the 
def^danta  were  the  owners  of  a  tract  of 
land  described  as  follows:  The  west  half  of 
the  northwest  anarter  of  section  10,  town- 
ship 22  north,  range  4  eas^  W.  M.  This 
land  lies  some  distance  sontli  ot  the  dty  of 
Seattle  and  about  1%  miles  west  of  O'Brien 
Station.  Separating  the  .White  river  valley, 
In  whidi  CBrioi  Station  Is,  and  the  table- 
land to  the  west,  there  is  a  bluff  approximate- 
ly 300  teet  In  height.  The  side  of  the  bluff, 
extending  from  the  valley  below  to  the  brow 
of  the  hill,  la  steep  and  precipitous,  broken ' 
by  ridges,  ravines,  and  ffnlleys.  The  table- 
land from  the  brow  of  the  hill  to  the  west 
is  substantially  leveL  The  northeast  comer 
of  the  land  above  described  Is  approximated 
200  feet  over  the  brow  of  the  hill  to  the 
east,  and  the  southeast  comer  approximately 
500  feet  Extending  north  and  sooth,  and 
about  75  ^t  west  of  the  top  of  the  hill,  there 
is  an  old  military  road.  Standing  In  this 
military  road,  where  It  crosses  the  north 
line  of  the  track  In  question,  there  is  a  hub 
or  stake,  with  a  tack  in  the  top  thereof. 
The  level  land  to  the  west  of  the  brow  of 
the  hill  is  of  good  quality  and  valuable.  The 
land  extending  east  of  the  brow  of  the  hlU' 
is  of  little  value.  Some  time  during  the 
month  of  October,  1907,  negotiations  looking 
to  the  purchase  of  the  land  by  the  plaintiffs 
were  begun,  and  on  October  ISth  Ijeslie 
Adams,  the  son  of  Charles  E.  Adams,  one 
of  the  defendants,  took  the  plaintiffs  out  to 
show  them  the  land  and  its  location.  The 
plaintiffs  claim,  and  their  evidence  Is  to  the 
effect,  that  Leslie  Adams  on  this  date  rep- 
resented to  them  (1)  that  the  hub  or  stake 
above  referred  to  marked  the  northeast  cor- 
ner of  the  80-acre  tract;  (2)  that  the  east 
line  was  above  the  brow  of  the  bill,  except 
for  a  short  distance  at  the  southeast  comer; 
<3)  that  no  part  of  the  land  lay  east  of  the 
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top  of  the  bill,  exc^t  not  to  exceed  8%  acree 
at  the  flontheaBt  corner.  A  few  daya  later, 
and  on  November  4th,  Charles  E.  Adams,  one 
of  the  defendants,  again  took  the  plalntUb 
out  to  show  them  the  land.  Prior  to  start- 
ing out,  Adama  bad  arranged  with  a  Mr. 
Espy  to  meet  them  npon  the  land  and  assist 
In  pointing  out  the  comers  and  bonndarles. 
The  plaintiffs,  AHama,  and  Espy  mrt  upon 
the  land.  The  plaintiffs*  witnesses  testify 
that  snbstfUktlally  the  same  statements  were 
u^ade  to  than  on  this  occashm  as  to  the 
northeast  and  sontheast  anmers,  the  location 
of  the  east  lin^  and  the  amount  of  land 
over  ttie  blaS  at  the  southeast  comer,  as 
that  made  to  them  by  Leslie  Adanu  on  the 
previona  occasion.  The  witnesses  on  behalf 
of  the  defendants  deny  having  made  any  of 
tbo  representations  which  the  plalntlfls 
claimed.  The  plalntifb  also  claim,  and  there 
Is  evidence  tending  to  show,  that  they  re- 
lied upon  the  representations,  that  they 
would  not  have  made  the  purchase,  but  for 
them,  and  that  they  bad  no  knowledge  or 
other  means  of  knowing  the  location  of  the 
comers  and  bonndarles.  The  plalntlflte  pur- 
chased the  land  for  a  consideration  of  flO,- 
000,  and  on  November  14,  1907,  i^ecelved  a 
oonv^ance  therefor.  Subsequrat  thereto  the 
plalntUto  caused  a  surv^  of  the  land  to  be 
made,  and  for  the  first  time  ascertained  that 
the  stake  marking  the  northeast  corner  was 
approximately  200  feet  east  of  the  hill  and 
the  one  at  the  southeast  corner  approximate- 
ly 500  feet ;  that  there  was  east  of  the  brow 
of  the  bill  a  much  larger  portion  of  the 
80-acre  tract  than  3%  acres.  Suit  was 
brought  for  the  purpose  of  recovering  dam- 
ages on  account  of  the  misrepresentations  as 
to  the  stakes  and  boundaries.  The  cause 
was  tried  to  the  court  and  a  Jury,  and  re- 
sulted in  a  verdict  for  the  plaintiffs  for  the 
sum  of  (526.  Motion  for  new  trial  being 
made  and  overruled,  the  defendants  appeal. 

[1]  The  first  contention  of  the  appellants 
Is  that  there  Is  no  evidence  to  sustain  the 
verdict  of  the  jury.  But  an  examination  of 
the  record  discloses  that  ut>on  all  the  disput- 
ed questions  of  fact  the  evidence  was  direct- 
.ly  and  positively  confilctlng.  It  was  there- 
fore a  question  for  the  Jury,  under  proper 
instructions,  to  determine  whether  or  not  the 
plalntlfls  had  been  defrauded.  It  is  also 
argued  that  the  court  instructed  the  Jury 
upon  matters  which  were  foreign  to  the  is- 
6ueB  and  the  evidence,  and  that  the  defend- 
ants were  prejudiced  thereby.  From  a  care- 
ful reading  of  the  instructions  given  by  the 
trial  court,  there  does  not  appear  to  us  to 
be  any  substantial  basis  for  this  contention. 

[2]  The  appellants  specifically  complain  of 
the  instructions  wherein  the  trial  court  told 
the  Jury  that.  If  they  found  the  misrepre- 
sentations as  to  comers  or  boundary  were 
made,  the  defendants  would  be  liable  iu  dam- 
ages, even  though  made  honestly  and  with- 


out Intention  to  decelva  From  numerous 
decisions  of  this  court  It  baa  become  the  set- 
tled doctrine  that  the  vendor,  when  be  un- 
dertakes to  p(dnt  out  lands  or  boundaries 
to  a  purchaser,  must  do  ao  correctly.  He 
has  no  right  to  make  a  mistake,  enevt  un- 
der penalty  of  having  the  contract  resdnded 
or  respoudiug  in  damages.  Hanson  t.  Tomp- 
kins. 2  Wash.  008,  27  Pac.  73;  Sears  T.  San- 
son, 3  Wash.  615,  29  Pa&  2(95;  Lewaon  v. 
Vernon,  38  Wash.  422,  80  Pac.  560,  107  Am. 
St.  Bep.  880;  Freeman  v.  Gloyd,  43  Wash. 
607,  86  Pac.  1051;  West  t.  Carter,  64  Wash. 
286,  lOS  Paa  21.  In  Freeman  r.  Oloyd,  an- 
pra,  It  Is  said:  "Bepresentatlons  involving 
matters  of  opinion  or  questions  of  Judg- 
ment, as  much  within  the  knowledge  of  one 
party  as  the  otber,  cannot  be  made  the  basis 
of  aa  action  to  readnd  or  for  dunages,  arco 
when  not  in  accord  with  the  tmth;  but  rep- 
resentations as  to  the  boundaries  of  land 
are  not  of  that  sort  Such  representatlona 
are  regarded  as  representations  of  fact,  and 
the  owner,  U  he  undertakes  to  point  out  the 
boundarira  at  all,  must  point  them  out  cor- 
rectly, under  penalty  of  responding  in  dam- 
ages or  to  an  action  of  resdsston."  It  is 
argued  that  a  different  rale  was  announced 
In  Cnrtley  v.  Security  Savings  Society,  46 
Wasb.  50,  89  Pac  180;  but  that  case  is  based 
upon  a  wbol^  different  state  of  fiacts,  and 
when  carefully  read  will  be  found  to  be  In 
harmony  with  the  view  above  expressed. 
The  Judgment  wlU  be  affirmed. 

MOUNT,  H0BBI8,  and  FDi;LEBTON,  JJ^ 
concur. 


DAHLSTBUH  v.  BEABD  FBUIT  00. 

CSuprema  Court  of  Waahington.   A|^  14, 

19180^ 

1.  Tbnahct  in  CoiacoiT  ({  20*)— AoquunroH 
or  Tax  Titzjc— Aosnot. 

Where  plaintiff's  cotenant  had  poswsdoB 
and  control  of  the  propert;  and  let  plaintiff  be- 
lieve that  he  would  pay  uie  taxes  as  previous- 
ly done,  apon  which  assurance  plaintifl  relied, 
such  cotenant  was  plaintiff's  ageut  for  the  par- 
pose  of  paying  taxes. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  |i  60,  61;  Dec.'  Dig.  | 

2.  Tenanot  in  CouHoif  (I  20*)— Acqmamoir 
or  Tax  Title. 

An  agent  cannot  take  advantage  of  hia 
own  wrong  to  acquire  the  principal's  pnverty, 
80  that  if  plaintiff's  cotenant,  who  was  her 
agent  for  paying  taxes  on  the  property  and  had 
previoasly  paid  the  taxes,  wrongfully,  without 
plaintiffs  knowledge,  permitted  the  taxes,  to  be- 
come delinquent  and  had  the  land  purchased 
for  himself  at  the  tax  sale,  plahitlff  could  re- 
cover a  half  interest  in  the  tract  so  purchased. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  H  00,  61;  Dec.  Dig.  i 
20.*] 

Department  1.  Appeal  from  Superior 
Court,  Clarke  Coun^;   H.  BL  McKenney, 

Judge. 
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Action  dora  Harkle  DaUstnun  against 
tlie  BeaM  Frnlt  Company.  From  a  jiidg< 
ment  for  pialntlfl,  defendant  appeals.  Af- 
finned. 

Griffith  &  Leiter,  of  Portland,  Or.,  for  ap- 
pellant Back,  Hall  &  Diowley,  of  Vancoa< 
ver,  for  feqKndent. 

MOUNT,  jr.  This  action  was  broni^t  to 
recover  an  nsdlvlded  one-half  Interest  In  a 
oertain  tract  comprising  about  IB  acres  of 
land  In  Clarke  connty-  It  resulted  In  a 
Judgmenjt  as  prayed  for  In  the  comiOaliit 
The  defendant  has  appealed. 

The  land  In  qnestlon  was  purchased  In 
18&0  by  Qeoi^  B.  MarU^  P.  O.  Kauflman. 
and  S.  M.  Beard.  Title  -wai  taken  in  the 
name  of  3.  M.  Beard,  who  as  trustee  held 
the  title  for  the  parties  as  follows:  George 
B.  Markle.  an  nndlTlded  one-half  Interest; 
P.  0.  Eanfhnan  and  S.  M.  Beard,  each  an 
undivided  ane-fonrOi  Interest-  Beard  held 
poaseaalon  and  had  Oie  management  of  the 
land.  In  1894,  at  the  request  of  George  B. 
Markle,  his  Interest  was  conveyed  by  Mr. 
Beard  to  dora  A.  Bfarkle,  the  plaintiff  In 
this  action,  and  the  trust  agreement  was 
canceled.  Olora  A  Markle  was  a  nonres* 
ident  of  this  state  at  that  time  and  sOU  la 
snch  nonresident  She  reUed  upon  Mr. 
Beard  to  care  for  the  proper^,  which  he  did 
by  retaining  the  management  thereof,  paying 
taxes,  etc  In  1896  Beard  conveyed  his  in- 
terest in  the  land  to  the  Commercial  Bank  of 
Vancouver,  of  which  bank  .he  was  the  man- 
ager and  principal  owner.  Mr.  Kantfman 
about  the  sune  time  convened  bis  intoest 
to  the  bank.  In  1885  and  1896  the  undivid- 
ed half  Interest  ot  the  plaintlfl  was  assessed 
In  her  name,  and  the  taxes  for  those  yearf 
were  not  paid.  The  plaintiff  relied  npon  Ifo. 
Beard  to  pay  these  taxes.  The  taxes  became 
dellnauent,  and  a  certificate  of  dellnauency 
was  issued  to  one  H.  W.  Arnold.  Mr.  Beard 
soon  aftrawards  purchased  this  certificate  of 
delinquency,  and  had  the  same  assigned  to 
his  niece  Mary  E.  Beard  without  notice  to 
the  plaintiff.  This  niece  subsequently  as- 
signed tile  certificate  of  delinquency  to  one 
W.  li.  Oray,  who  broi^ht  a  suit  to  fbredose 
the  certificate.  A  default  judgment  was  en- 
tered, and  the  property  sold  to  mH  Gray 
on  April  10,  1901.  In  November,  1901,  the 
Commercial  Bank  of  Vancouver  conveyed  Its 
Interest  to  Gray.  In  December,  1901,  Gray 
conveyed  to  defendant  Boird  Fruit  Compa- 
ny. S.'  M.  Beard  was  the  uncle  of  Mary  E. 
Beard,  who  was  married  to  W.  L.  Oray.  Mr. 
Beard  was  tiie  manager  of  the  Commerdal 
Bank  of  Vancouver  and  also  of  the  Beard 
Fruit  Company;  In  October,  1909,  soon  after 
learning  of  the  tax  foreclosure  and  of  the 
transfers  as  above  stated,  the  plaintiff  bronght 
tills  action.  The  complaint  is  based  upon 
the  theory  that  at  the  time  the  taxes  became 
delinquent  plaintiff  and  S.  M.  Beard  were 
tenants  in  oommon;  that  Beard  hi^  the 
care  and  management  of  the  premises  and 


was  charged  witti  tiie  diri7  of  paylngf  the  tax- 
es ;  that  he  pomltted  the  taxes  to  become 
delinquent  without  notice  to  the  plaintiff; 
and  that  he  directed  and  controlled  the  ^o- 
ceedlnga  resulting  Jn  the  foreclosure  of  the 
tax  cotiflcate  and  the  oonv^ance  to  defoid- 
ant  for  the  purpose  of  defrauding  tiie  idainr 
tiff.  TbA  answer  denies  aU  these  allegations, 
pleads  tiie  title  In  the  defendant  and  laches 
In  bringing  the  action.  A  trial  resulted  tn 
findings  which  are  abundantiy  supported  by 
the  evidence  to  the  effect  that  the  plaintiff 
has  at  all  times  named  herein  been  a  resi- 
dent of  PomaylvanU;  that  whoi  she  ac- 
quired her  interest  S.  M.  Beard  owned  an 
undivided  Interest  and  was  In  charge  of  the 
property,  cartas  for  the  same  for  his  cotcsi- 
ants;  that  he  led  plaintiff  to  believe  that  he 
would  thereafter  pay  the  taxes  thereon; 
that  he  permitted  the  taxes  to  become  d^ln- 
qnent  without  notice  to  the  plaintiff  in  order 
to  acquire  tttie  to  her  Interest;  tiiat  all  the 
proceedings  leading  iqi  to  tiie  tax  sale  and 
subsequent  conveyance  to  defadant  were  In- 
stigated and  controlled  by  S.  M.  %eard„  and 
the  transfer  to  third  parties  was  with  notice 
and  knowledge  of  sudi  third  parties  of  the 
purposes  of  said  Beard  to  d^rand  plaintiff 
of  her  Intraest  In  the  prepoty;  that  the 
rents  and  income  of  tiie  projtert?  h&ve  b6u 
collected  by  S.  BC  Beard  and  the  Beard 
Fruit  Company  from  the  time  of  the  orl^al 
purchase;  and  that  the  rental  value  of  the 
property  has  been  In  excess  of  the  taxes. 

The  point  made  by  the  appellants  upon 
this  appeal  is  that  the  plaintiff  had  an  agent 
at  Portland,  Or.,  who  was  authorised  to  look 
after  this  property,  and  because  the  iffop- 
erty  was  assessed  directly  to  the  plaintiff, 
It  became  her  duty  to  pay  tiie  tans.  Con- 
ceding the  gaieral  rule  that  one  cotenant 
cannot  acquire  title  of  another  by  purchase 
at  tax  sale,  It  Is  argued  the  rule  does  not 
aiK>ly  in  this  cas^  and  many  authorities  are. 
cited  to  the  effect  that  the  role  does  not  ap- 
ply where  tlw  relation  of  cotenancy  has  tex- 
mioated.  or  where  the  intwests  were  ac- 
quired under  different  instnunrats  and  at 
dlfterrat  times,  or  where  the  land  has  be^ 
assessed  In  the  namea  ct  tlm  respective  own- 
ers. These  rules  do  not  In  our  opinion  ap- 
ply to  this  case.  It  Is  true  that  pialntlfl  had 
an  agrat  by  the  name  of  Cloheeey,  residing 
at  Portland,  Or.,  who  was  authorised  to  look 
after  her  int>perty  In  this  state  and  pay  tiie 
taxes  thereon.  But  tills  agent  did  not  liave 
posseEulon  of  this  piece  of  propertgr  or  con- 
trol over  it 

[1]  Mr.  Beard,  the  {Oalntlfl's  cotenant  bad 
posses^n  and  control  of  the  ivoperty.  Not 
only  that  but  be  had  led  the  idalntlff  to  be- 
lieve that  he  would  pay  the  texes  as  he  bad 
theretofore  done,  and  she  relied  upon  that 
bellet  BIr.  Bc»rd  was  therefore  her  agent 
for  that  purpose^  and  plaintiff  had  no  notice 
that  the  taxes  were  delinquent  or  that  any 
proceedings  were  being  taken  against  the 
land  to  enforce  paymoit 
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C2]  It  iB  pl&ln  that  an  agent  cannot  take 
advantage  of  bis  own  default  or  wrong  and 
thereby  acquire  the  property  of  bia  principal, 
or,  as  was  said  In  Finch  v.  Noble,  49  Wash. 
578,  96  Pac.  3,  126  Am.  St  Bep.  880,  quothig 
from  Moss  r.  Shear,  26  Cal.  38,  86  Am.  Dec. 
94:  "If  the  defendant  was  under  any  legal 
or  moral  obligation  to  pay  the  taxes,  he 
conld  not,  by  neglecting  to  pay  the  same  and 
allowing  the  land  to  be  sold  In  consequence 
of  such  negligence,  add  to  or  strengthen  his 
title  by  purchasing  at  the  sale  himself,  or 
by  subsequently  buying  from  a  stranger  who 
purchased  at  the  sale.  Otherwise,  he  would 
be  allowed  to  gain  an  advantage  from  his 
own  fraud  or  negligence  in  falling  to  pay  the 
taxes.  This  the  law  does  not  permit,  either 
directly  or  Indirectly."  This  rule  Is  funda- 
mental and  applies  in  all  its  vigor  to  the 
facts  found  in  this  case.  It  Is  unnecessary 
to  cite  other  authorities,  which  may  be  found 
in  abundance. 

There  Is  no  merit  in  the  contention  tliat 
the  plaintiff  is  guilty  of  laches.  The  stat- 
ute of  limi&tions  had  not  run,  and  there  has 
been  no  changed  condition.  The  rental  of 
the  property  has  been  more  than  sufficient 
to  pay  the  taxes. 

.  The  Judgment  is  therefore  right  and  must 
be  affirmed. 

,  CBOW,  a  and  gose;  PABKEB,  and 
OHADWICK,  J3^  concur. 


STATE  T.  PACIFIC  AMERICAN  FISH- 
ERIES. 

(Supreme  Court  of  Washington.   April  16, 
1918.) 

1.  Hasteb  and  Servant  (|  18*)  —  Regula- 
tion or  HOUBS  OW  iEhFLOTUKH'T— Statotbs 
— COHSraUCTIOH. 

Laws  1911,  c.  37,  entitled  "An  act  to  regu- 
late and  limit  the  hours  of  employment  of  fe- 
males in  any  mechanical  or  mercantile  estab- 
lisbmeot  «  «  *  except  establishments  engag- 
ed in  •  cannin?  *  •  •  perishable  ar- 
ticles," and  providing  that  no  female  shall  be 
employed  in  any  mechanical  or  mercantile  es- 
tablishment more  than  eight  hours  a  day,  ex- 
cept in  harvesting,  packing,  or  caoning  fruit 
or  vegetables  or  in  cannuig  fish,  does  not  ex- 
empt an  establishment  engaged  in  canning  fish, 
and  an  employ^  in  the  establishment,  not  can- 
ning fish,  is  within  the  protection  of  the  act. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  14;  Dec.  Dig.  §  13.*] 

2.  Statutes  (|  211*)— Gonstbuction— liEoia- 
UTivB  Intent. 

The  court,  in  construing  a  statute,  mast 
ascertain  the  legislative  intent,  and  to  do  so  the 
title  of  the  statute  may  be  considered. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  I  288;  Dec.  Dig.  (211.*} 

8.  Cbiminal  Law  (J  1169*)— Evidence— Sot^ 

nCIENCT. 

A  verdict  sustained  by  any  evidence  will 
not  be  disturbed  on  appeal,  though  the  evidence 
is  not  of  the  most  eonvlnnng  Und. 

[Ed.  Note.— For  other  case^  see  Criminal 
Law,  Cent  Dig.  H  8074-80^;  Dee.  Dig.  t 
1159.*] 


4.  Masteb  and  SsavANT  (i  18*}— Tbial— In- 

BTEUCTXONB  —  PBUUDICIAL  EBBDB  —  "CaN- 

NiNQ  Fish.'* 

An  instruction  on  the  issue  whether  the 
lacquering  of  cans  containing  canned  salmon  is 
a  part  of  the  canning  of  salmon  within  Laws 
1011,  c.  37,  prohibiting  the  «nployment  of  fe- 
males in  meohanical  establishments  for  more 
than  eight  hours  per  day,  except  females  em- 
ployed in  canning  fish,  that  if  the  lacquering 
was  not  a  part  of  the  canning,  but  Xhi  process 
of  canning  was  completed  without  It,  and  if  the 
lacquering  was  done  after  the  canning  to  pre- 
vent the  cans  from  decaying  and  to  preserve 
the  cans  during  the  consumption  of  the  salmon, 
and  if  it  was  not  necessary  to  preserve  the 
cans  by  lacquering,  and  if  the  lacquering  could 
have  been  done  after  the  canning  in  the  usual 
course  of  business  by  the  employment  ot  fe- 
males for  not  more  than  eight  hours  per  d^, 
the  jury  must  find  the  employer  guilty  Is  suffi- 
ciently ftivorable  to  accnsed  and  he  may  not 
complain  thereof 

[EM.  Note.— For  other  cases,  ae*  Master  and 
Servant  Dec.  Dig.  |  18.*] 

5.  Cbtuinal  Law  (8  730*)— MieooNDtror  or 

PSOSBCUTINa  ATTOBNEY— iNSTBUCnONS. 

Where  the  court,  on  objection  to  improper 
argument  of  the  prosecuting  attorney,  speofl- 
cally  charged  the  jury  to  disregard  the  argu- 
ment, which  was  not  borne  out  by  the  evidence 
and  the  prejudicial  effect  of  the  argument  could 
be  removed  by  the  action  of  the  trial  court,  the 
improper  argument  was  not  ground  for  reversaL 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1693 ;  Dec  Dig.  8  730.*] 

Mount  and  Morris,  JJ.,  dissenting. 

Department  2.  Appeal  from  Superior 
Court,  Whatcom  County;  Ed.  B.  Hardin, 
Judge. 

The  Padflc  American  Fisheries  Company 
was  convicted  of  crime,  and  it  appeals.  Af- 
firmed. 

Eerr  A  HcCord,  of  Seattle,  for  ai^lant 
Frank  W.  Bixby  and  Howard  C  Thompson, 
both  of  BelUngham,  for  the  Statew 

MAIN.  J.  The  defendant  was  ohaTged 
by  information  with  employing  a  female  per- 
son for  more  than  eight  hours  in  one  day. 
The  Information,  so  far  as  material  to  the 
present  Inquiry,  Is  as  follows:  "Then  and 
there,  being  on  or  about  October  20,  1911, 
the  said  defeudant,  Pacific  American  Fisher- 
ies, a  corporation,  did  then  and  there  will- 
fully and  unlawfully  employ  a  female,  to  wit, 
Mrs.  E.  B.  Scrimscher,  for  more  than  8  hours 
out  of  the  24  hours  of  said  20th  day  of  Oc- 
tober, 1911,  to  wit,  for  a  period  of  10  consec- 
utive hours,  save  and  except  one  hour  in- 
termission between  12  and  1  o'clock  of  said 
day.  The  said  female,  Mrs.  EI  B.  Scrimscher, 
being  employed  In  the  lacquering  department 
of  the  cannery  of  said  corporation;  the  said 
employment  not  being  In  harvesting,  pack- 
ing, curing,  canning  or  drying  any  variety  of 
perishable  fruit  or  vegetable,  nor  In  canning 
fish  or  shellfish.  The  said  lacquering  con- 
sisting of  Immersing  In  a  tank  of  fluid,  called 
'lacquer,'  of  the  sealed  can  of  salmon."^  To 
this  information  the  defendant  Interposed  a 
demurrer,  which  was  overruled.  In  due  time 
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the  cause  came  on  tm  trial  before  tlie  court 
and  a  jury.  It  appears  that  for  the  season  of 
1911  the  defendant  began  its  canning  opera- 
tions on  the  11th  day  of  June.  The  process 
employed  in  the  cannery  was  brlefiy  as  fol- 
lows: The  fish  were  first  prepared  and  placed 
In  cans.  The  cans  then  passed  through  the 
topping  machine.  From  this  machine  they 
went  to  the  soldering  machine,  after  which 
they  were  immersed  in  water.  If  the  cans 
did  not  develop  any  leaks,  they  were  passed 
along  and  into  a  steam  vat  or  retort  and 
cooked.  FoUowltv  this,  t3ie  cans  were  punc- 
tured for  the  purpose  of  allowing  gas  gener- 
ated in  the  cooking  process  to  escape.  After 
the  steam  had  escaped,  the  cans  were  again 
soldered,  after  which  they  were  immersed  in 
a  strong  solution  of  lye,  for  the  purpose  of 
cleansing  from  all  oil  or  acid.  The  cans  were 
then  scattered  about  on  the  floor  of  the  can- 
nery to  cool.  After  drying,  they  were  again 
tested  for  leaks.  They  were  then  placed  in 
the  warehouse,  where  they  were  lacquered. 
By  lacquerii^  is  meant  the  dtpidng  ai  the 
cans  in  a  certain  solution  for  the  purpose  of 
preserrittg  them  from  leaks  and  preventing 
rust  The  lacquering  takes  place  after  the 
can  Is  filled,  cooked*  and  sealed.  As  above 
stated,  the  canning  operations  of  the  defend- 
ant for  the  season  of  1911  began  on  the  Utb 
day  of  June.  Foltowlng  this,  the  cans,  aa 
they  were  filled,  cooked,  and  sealed,  were 
placed  In  the  warehouse  where  they  x«main- 
ed  until  tbe  8th  day  of  September,  1911, 
when  the  lacanorlng  was  began.  The  lac- 
qneiing  of  the  Cans  otmtlnued  from  the  8th 
day  of  September,  1911,  until  approximately 
the  8th  day  of  tbe  following  December.  As 
shown  by  the  charging  part  of  the  Informa- 
tion, one  Mtb.  B.  B.  Scrlmscher  was  on  the 
20th  day  of  October,  19U,  emplc^ed  In  lac- 
quering the  cans  for  a  period  of  more  than 
eight  hours  in  one  day.  During  the  pn^ress : 
of  the  trial,  counsel  for  the  defendant  re- 
peatedly  objected  to  statements  made  by  the 
prosecuting  attorney  to  and  In  tha  presence 
of  the  jury,  for  the  reason  that  tba  state- 
mentB  complained  of  were  dehors  the  record. 
As  occasion  required,  the  trial  court  promptly 
and  specifically  instructed  the  Jury  to  disre- 
gard the  statements  not  supported  by  the 
evidence^  The  trial  resulted  in  a  verdict  of 
guilty.  Motion  for  a  new  trial  being  season- 
ably made  and  overruled,  the  defendant  ap- 
peals. 

The  questions  here  to  be  determined  are: 
(1)  Does  the  information  charge  a  crime?  (2) 
If  it  does,  did  the  court  err  in  submitting  to 
the  Jury  the  guestlou  as  to  whether  or  not  the 
lacquering  was  a  part  of  the  process  of 
canning  fish,  as  used  by  the  defendant  at  the 
time  charged  In  the  Information?  (3)  Did 
the  trial  court  commit  prejudicial  error  In  Its 
instructions  to  the  Jury?  And  <4)  was  ap- 
pellant prejudiced  by  ttie  statements  of  the 
prosecuting  attorn^? 


[1,2]  1.  The  questi<ai  as  to  whether  or  not 
the  Information  charges  a  crime  Involves  the 
the  construction  of  chapter  37  of  the  Laws 
of  1911,  known  as  the  "Women's  Eight  Hour 
Law  "  The  title  of  the  act  and  section  1  are 
as  follows: 

"An  act  to  regulate  and  limit  Oie  hours  of 
employment  of  females  in  any  mechanical 
or  mercantile  establishment,  laundry, 
hotel  or  restaurant;  except  establish- 
ments engaged  in  harvesting,  packing,  cur- 
ing, canning  or  drying  certain  perishable 
articles  and  providing  a  saving  clause  as 
to  such  exception ;  to  provide  for  its  en- 
forcement and  ft  penalty  for  Its  viola- 
tion. 

"Section  L  No  female  shall  be  employed  In 
any  mechanical  or  mercantile  establishment, 
laundry,  hotel  or  restaurant  in  this  state 
more  than  dght  hours  during  any  day.  The 
hours  of  work  may  be  so  arranged  as  to  pex^ 
mlt  the  employment  of  females  at  any  time 
so  that  they  shall  not  work  more  than  eight 
hours  during  the  twenty-four:  Provided,  how- 
ever, that  the  provlstons  of  tills  section  In  re- 
lation to  the  hours  of  mnploynnnt  shall  not 
apply  to,  nor  affect,  femalea  employed  In 
faarvestinK  paiddni;  coring,  canning  or  dry- 
ing any  varletr  of  perishable  £ndt  or  v^e- 
table,  nor  to  Hanalea  employed  In  cannli^ 
fish  or  Bhetlfldi.  If  it  shaU  be  adjudicated 
that  the  foregoing  proviso  and  exception  shall 
be  unconstitutional  and  invalid  for  any  rea- 
son, and  adjudication  of  Invalidity  of  said 
proviso  or  of  any  part  of  this  act  aball  not 
affect  the  validity  of  the  act  as  ft  whole  or 
any  other  part  tiiereol** 

From  an  examination  of  ttie  tiUe.  it  ap- 
pears that  a  saving  clause  will  be  found  in 
the  act  limiting  its  general  aoope  or  opera>- 
tlon.  Looking  to  the  body  of  the  act,  as  con- 
talned  In  section  1,  we  find  ft  provides  that 
*^  female  shall  be  emidoyed  in  any  mechan- 
ical or  mercantile  estabUshment  •  «  • 
more  tiian  ^ht  hours  during  any  day." 
thea  follows  the  proviso  wbldi  is:  "That 
the  provisions  of  this  section  •  *  •  shall 
not  apply  to  nor  affect  femalea  employed  in 
canning  flah  or  shellAriL**  The  argument  Is 
made  that  the  proviso  excepts  establishments 
from  the  operation  of  the  statute  which  are 
engaged  in  tiie  canning  of  fiidi.  Whether  or 
not  this  contention  Is  correct  must  be  deter- 
mined from  the  language  used.  The  end  of  all 
statutory  interpretation  is  to  ascertain  the 
legislative  intent,  and,  when  the  legislative 
Intent  Is  to  be  determined,  the  titie  of  the  act 
is  a  proi>er  subject  for  cooBlderation.  In 
State  ex  rel.  Swan  v,  Taylor,  21  Wash.  672, 
59  Fac.  489,  It  Is  said:  "The  end  of  all  in- 
terpretation Is  to  ascertain  the  legislative  in- 
tent, and.  In  the  ascertainment  of  It,  the  titie 
which  has  been  given  to  an  enactment  is  al- 
ways a  proper  subject  for  consideration." 
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The  title  of  the  act  In  qaestlon  does  not 
show  a  leglslatlTe  Intent  abeolute  to  exempt 
establishments  engaged  in  the  canning  of  flah. 
The  title  Itself  refers  to  a  saving  clause  as  to 
the  exception.  It  follows  that  the  saving 
clause  In  the  body  of  the  act  must  determine 
the  scope  of  the  exemption.  This  proviso  by 
Its  language  does  not  exempt,  from  the  eight- 
hour  restrlctton,  establishments  engaged  In 
canning  flab*  but  It  does  exempt  females  em- 
ployed In  the  canning  of  fish.  The  statute 
unquestionably  was  passed  in  the  Interest  of 
females  employed  In  the  establishments  men- 
tioned. The  limitation  as  to  its  operation 
contained  in  the  proviso  was  for  the  pur- 
pose of  permitting  females  to  labor  more 
than  eight  hours  In  one  day  when  engaged 
tn  preserving  the  perishable  products  therein 
mentioned.  If  female  labor  Is  employed  In 
caimlng  fish.  It  comes  within  the  exemption 
In  the  statute ;  but  If  employed  in  establlsh- 
moits  engaged  in  canning  flah,  hnt  not  In 
'  the  canning  of  flsh,  thai  such  labor  does  not 
come  within  the  exemittlon.  ApiOying  this 
role  to  the  Informallon  charging  the  defend- 
ant wlQi  employing  a  fbmale  more  than  eight 
houn  In  one  day,  it  charges  a  crime  within 
the  meaning  of  the  statute. 

[S]  2.  The  trial  court  siAmltted  to  the 
Jury  the  question  of  foct  as  to  whether  Mrs. 
B.  B.  Scrlnucher  on  the  20th  day  of  October, 
while  engaged  In  lacquerli^  the  cans,  was 
employed  in  canning  flsh,  as  the  process  was 
then  uaed  1^  the  defendant  In  other  words, 
submitted  to  the  jury  the  question  whether 
or  not  lacquering  was  a  part  of  the  canning. 
It  Is  vigorously  contended  that  there  Is  no 
erktenoe  In  the  record  showlm^  or  tending  to 
show,  that  the  lacquerh^  was  not  a  part  of 
the  canning,  but  that  the  undisputed  evi- 
dence shows  that  a  person  employed  in  lac- 
quering the  cans  was  engaged  In  canning 
fish.  Without  setting  out  In  detail  the  evi- 
dence upon  this  question,  It  may  be  said  that, 
while  the  evidence  tending  to  show  that  lac- 
quering was  not  a  part  of  the  canning  may 
not  be  of  the  most  convincing  character,  yet 
there  Is  sufDclent  evidence  to  raise  a  question 
of  fact  for  the  jury  to  pass  upon.  As  was 
said  In  State  v.  Blpley.  32  Wash.  184,  72  Fac. 
1036:  "This  court  has  heretofore  announced 
that  It  will  not  disturb  verdicts  of  this  char- 
acter, on  the  ground  of  alleged  Insufficiency 
of  evidence,  where  there  Is  evidence  to  sup- 
port the  verdict,  although  it  may  not  be  of 
the  most  convincing  kind." 

[4]  3.  After  submitting  to  the  Jury  the 
question  whether  the  lacquering  was  a  part 
of  the  canning,  as  the  process  was  then  em- 
ployed by  the  appellant,  and  directing  the 
Jury  to  find  the  appellant  not  guilty  unless 
they  found  from  the  evidence  that  the  lac- 
quering was  not  a  part  of  the  canning,  the 
trial  court  gave  an  Instruction  as  follows: 
"If  you  find  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  lacquering  of  the 


cans  containing  the  canned  salmon,  done  at 
defendant's  cannery  at  the  time  charged  Id 
the  Information,  was  not  a  part  of  the  can- 
ning of  the  salmon  then  canned  there,  that 
the  process  of  canning  the  salmon  then  an- 
ployed  by  defendant  was  comidete  without 
the  lacqu^lng,  but  that  the  lacquering  of  the 
cans  containing  the  canned  talmon  was  done 
after  the  canning  to  prevent  the  cans  from 
tarnishing  or  rusting  or  decaying  and  to  pre- 
serve the  cans  during  the  time  reasonably  re- 
qnired  for  the  disposition  and  consumption  of 
the  salmon  contained  In  same,  when  dispos- 
ed of  In  the  ordinary  and  usual  manner  in 
which  canned  salmon  is  sold  on  the  market, 
and  by  which  It  reaches  the  consumer,  and 
yon  further  find  from  the  evidence,  beyond  a 
reasonable  doubt,  that  It  was  not  necessary 
to  so  preserve  the  cans  containing  the  canned 
salmon  canned  by  the  process  ^ployed  by 
the  defendant  that  the  same  shonld  be  lac- 
quered Immediately  after  the  flsh  were  seal- 
ed thereby  but  that  under  all  of  the  condi- 
tions then  existing,  as  yon  may  find  the  same 
to  have  then  existed,  from  all  the  evidence, 
the  lacquering  could  have  been  done  there- 
after in  the  usual  course  of  business  by  the 
employm^t  of  females  In  doing  the  same  for 
not  more  than  ^ght  hours  per  day,  or  by 
other  labor  as  might  suit  the  pleasure  of  the 
defendant,  In  snch  time  as  would  have  safely 
preserved  the  cans  from  damage  by  reason 
of  tarnishing  or  rusting,  then  and  in  such 
case  you  would  find  the  defendant  guilty  as 
charged."  This  instruction  Is  based  upon 
the  hypothesis  that  the  Jury  should  find  that 
tbe  lacquering  was  not  a  part  of  the  canning, 
and  after  telling  the  Jury  that  If  they  should 
find  that  the  lacquering  was  not  a  part  of 
the  canning,  and  If  they  should  find  certain 
other  things  specified  In  the  Instruction,  then 
they  should  find  the  defendant  guilty.  While 
this  instruction  goes  further  than  is  neces- 
sary in  embodying  elements  necessary  for  the 
Jury  to  find  before  they  could  find  the  de- 
fendant guilty.  It  is  more  favorable  to  the 
defendant  than  it  would  be  had  the  Irrele- 
vant matter  been  eliminated.  The  giving  of 
It  was  not  prejudicial  as  against  the  appel- 
lant 

[E]  4.  Elnally,  It  is  urged  that  the  prose- 
cuting attorney,  during  the  trial,  and  In  the 
presence  of  the  Jnry,  was  guilty  of  miscon- 
duct In  making  statements  not  sostalned  by 
\  the  evidence.  While  the  traveling  outside  of 
tbe  record  on  the  part  bf  counsel  is  always  to 
be  condemned,  It  does  not  necessarily  follow 
that  to  do  so  is  always  prejudicial  error. 
The  record  shows  that,  when  complaint  was 
made  of  the  conduct  of  the  prosecuting  ofBcer 
by  counsel  for  the  defendant  the  trial  court 
promptly  and  spedflcally  Instructed  the  Jury 
to  disregard  the  statements  \^tch  were  not 
borne  out  by  tbe  evidence.  The  statements 
complained  of  were  not  of  that  flagrant  char- 
acter whldi  would  bring  to  tbe  minds  of  the 
Jury  matters^  the  prejudicial  efEMt  vt  which 
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could  not  be  removed  by  the  promptitade  of 
the  trial  court 
The  Judgment  will  therefore  be  affirmed. 

ELLIS  and  FULLERTON,  JJ..  concur. 

MOUNT  and  MORRIS,  JJ.  It  Is  our  opin- 
ion that  the  lacquering  of  cans  Is  as  much  a 
part  of  canning  fish  as  soldering  or  putting 
fish  into  the  cans.  The  act  expressly  exceEtts 
snch  onploymeat  We  th&eeion  dissent 


SUTHERLAND  ft  BREWER  t.  LEWIS 
RIVER  BOOM  ft  LOGGING  CO. 

(Supreme  Court  of  Washington.   April  16, 
1913.) 

1.  LOOB  AND  LOOOINQ  (|  19*>— BOOUS— NSO- 
UQENCB— EtiDENOB. 

Where  the  issue  was  whether  one  contract- 
ing to  drive  logs  and  deliver  them  in  Ms  boom 
was  nqsUgent  in  falling  to  properly  construct, 
maintain,  and  operate  the  boom,  evidence  that 
the  boom  was  not  properly  constracted  and  was 
of  Insufficient  strength  to  securely  retain  the 
logs,  and  that  the  boom  broke  and  the  logs  es- 
caped, was  admissible. 

[E^  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  H  60-62;  Dec.  Dig.  |  19.*] 

2.  Apfbai.  ahd  Dbbob  a  1002*)— Vbbdiot— 
Rbthw. 

It  is  within  the  province  of  the  jury  to 
pass  Qpon  the  credibility  of  the  witnesses  and 
to  weigh  conflicting  evidence  and  determine  the 
damages  sustained  by  plaintiff;  and  a  verdict 
within  the  issues  and  evidence,  rendered  under 
proper  Ittstmedons,  will  not  be  disturbed  on  ap- 


[Bd.  Note. — For  other  cases,  see  Appeal  and 
ICrror,  Cent  Dig.  {{  3935-3937;  Dec  Dig.  | 
1002.*] 

Departmoit  1.  Aiq^eal  from  Sapertor 
Court,  CowUtx  G01U1I7;  H.  B.  McKenney, 

Judge. 

Action  by  Sutherland  ft  Brewer,  copart- 
ners consisting  of  T.  D.  Sutherland  and  an- 
other, against  the  Lewis  River  Boom  &  Log- 
ging Gompanr.  From  a  Judgment  tot  plaln- 
tlfl^  defendant  appeals.  Affiimed. 

MUler,  CnuB  &  WlUdnaon,  of  TanconTer, 
tot  aivdlant  W.  O.  Drowley,  of  Vanoou- 
TOT,  and  B.  SMght,  of  Portland.  Dr.,  for 
reapondentfl. 

PBB  CURIAM.  Action  by  Sntberland  ft 
Brewer  IjoggSxkg  Company,  a  oopartnersbip 
consisting  of  T.  D.  Sutherland  and  W.  D. 
Brewer,  against  the  Lewis  River  Boom  ft 
Logging  Company,  a  corporation,  to  recover 
damages  for  loss  of  logs.  From  a  verdict 
and  Judgment  for  (4,737.00  in  plalntlfTs'  fa- 
vor, the  defendant  has  api>ealed. 

Respondents  are  engaged  in  cutting  timber 
into  \oga  and  procuring  them  to  be  driven  to 
market  Appellant  la  a  public  service  cor- 
poration, organized  under  the  laws  of  this 
Btat^  for  the  purpose  of  clearing  the  North 
fortt  of  Lewis  river,  In  CowUts  county,  and 
driving,  sacking,  sorting,  rafting,  and  boom- 


ing logs  and  other  timber  products.  On 
September  14,  1908,  appellant  and  respond- 
ents entered  Into  a  wrltt^  contract,  where- 
by appellant,  for  a  stipulated  consideration, 
agreed  to  sack  and  drive  all  logs  then  In 
Lewis  river  owned  by  the  respondents,  or 
which  respondents  might  place  in  the  river 
prior  to  November  16,  1908,  and  by  August 
1,  1909,  deliver  the  same  In  appellant's  boom 
at  the  mouth  of  the  river.  By  the  contract 
It  was  further  stipulated  and  agreed  that  If 
respondents  should  place  additional  logs  In 
the  river  after  Novemb^  IG,  1908,  they 
were  to  be  marked  with  a  different  brand 
from  those  placed  In  the  river  tfflor  to  that 
date.  Respondents  alleged  that  In  pursuance 
to  this  contract  they  placed  a  lai^e  quantity 
of  logs  in  the  river  prior  to  November  16, 
1908,  marked  with  a  foot  as  a  brand,  and 
that  su<di  logs  were  known  as  the  "foot 
logs";  that  they  traced  in  the  river  after 
November  15,  1908,  additional  logs,  marked 
"7  UP"  as  a  brand,  and  that  such  logs  were 
known  as  the  "seven  np  logs" ;  that  by  rea- 
son of  appellant's  failure  to  properly  con- 
struct and  maintain  Its  'boom,  and  also  by 
reason  of  Its  negligence  in  falling  to  have  a 
sufficient  number  of  employte  to  drive  the 
logs  at  proper  Beasons  of  the  year^  the  boom 
broke,  and  reapondenta*  logs  were  thereby 
permitted  to  eecape  and  be  lost;  that  only 
a  email  p(ff  tion  of  them  were  recovered ;  and 
that  respondeats  were  fbaet^  damaged.- 

Ajwellant  denied  negUgence  upon  Its  part, 
alleged  that  the  logs  were  properly  driven  to 
its  boom,  where  they  were  held  ready  for 
rafUni;  that  respondoita  were  to  furnish 
appellant  with  boom  stlCfca  and  awlfters  to 
be  nsed  In  rafting  the  logs,  which  respond- 
ents, after  repeated  demands,  neglected  to 
do;  that  as  a  result  a  delay  occurred  in 
rafting  the  logs,  until  an  unusual  flood  of 
high  water  Iwooght  a  large  quantity  of  logs 
and  otJier  timber  products  down  the  river; 
that  by  reason  of  rcqMndents*  failure  to 
furnish  boom  stidcs  and  swlfters  to  properly 
raft  tbelr  logs,  and  by  veastm  of  the  extreme 
high  water  and  the  nnosnal  quantities  of 
timber  products  coming  down  the  stream,  the 
boom  bnAe;  tiiat  bad  it  not  been  for  re- 
spondents' logs  stored  in  the  boom,  and 
which  had  raaained  for  a  long  time  after 
they  should  have  been  rafted,  the  boom 
would  not  have  broken,  as  it  was  safely  con- 
structed and  of  ample  strength  to  hold  tim- 
ber products  ordinarily  carried  by  the  floods; 
that  many  of  respondents'  logs  which  thuti 
escaped  were  recovered  by  mpondents  and 
not  accounted  for  by  them  to  the  appellant, 
while  others  were  recovered  by  employes  of 
the  appellant  and  accounted  for  to  respond- 
ents. Appellant,  by  counterclaim,  demanded 
judgment  for  unpaid  driving  and  booming 
chafes  alleged  to  be  due  from  respondents. 

[1]  The  Issues  presented  are  whether  the 
boom  broke  by  reason  of  appellant's  negU- 
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gence,  and.  If  bo.  what  was  the  quantity  and 
valne  of  logs  which  may  have  been  lost.  Ke- 
spoDdents  latrodaced  evidence  tending  to 
show  that  the  boom  was  not  properly  con- 
structed ;  that  It  was  of  Insufficient  strength 
to  securely  retain  the  logs,  which  caused  It 
to  break  and  the  logs  to  escape.  Appellant 
assigns  error  on  the  ruling  of  the  trial  court 
In  admitting  this  evidence.  One  of  the  Is- 
sues  was  whether  appellant  was  guilty  of 
negligence  In  failing  to  properly  construct, 
maintain,  and  operate  Its  boom.  The  evi- 
dence was  therefore  admissible  and  compe- 
tent 

[2]  Appellant  further  Insists  that  excessive 
damages  have  been  awarded.  The  evidence 
is  sufficient  to  sustain  the  verdict  It  was 
within  the  exclusive  province  of  the  Jury  to 
pass  upon  the  credlbili^  of  witnesses,  to 
weigh  the  conflicting  evidence,  and  to  de- 
termine the  damages.  This  they  did  under 
proper  instructions,  and  their  verdict,  which 
Is  well  within  the  Issues  and  evidence,  can- 
not be  disturbed  on  this  appeaL 

The  Jndgment  Is  affirmed. 


CITI  OF  SEATTLE  t.  GOLDSMITH. 

(Supreme  Court  of  Washington.    April  16, 
1913.) 

1.  Weiqhts  and  BlBAsmu  dk  1*)  ~  POWKB 
to  BEouum 

Laws  providing  for  the  detection  and  pre- 
vention of  impontlon  and  fraud  on  the  public 
in  the  aale  and  purchase  of  food  and  other  com- 
modities of  general  and  necesaary  use  by  se- 
curing boneat  weights  and  measures  are  as 
much  within  the  general  police  power  as  the 
regulation  of  public  health,  safety,  and  welfare. 

[Ed.  Note.— For  oUwr  cases,  see  Weights  and 
MeasUfts,  C!ent  IHg.  I  1 ;  Dec  Dig.  |  1.*] 

2.  Weights  and  Measubes  ({  1*)  —  Powbs 
TO  Regulate. 

Under  Const,  art.  11.  I  10,  antbotixing 
cities  of  the  first  class  to  fnime  their  own  char- 
ters, condstent  with  and  subject  to  the  CJonstl- 
tution  and  laws  of  the  state,  section  11,  au- 
thorizing counties,  cities,  towns,  or  townships 
to  make  and  enforce  suoi  local  police,  sanitary 
and  otber  regulations  as  are  not  in  conflict  with 

Seneral  laws,  Rem.  ft  Bat  Code,  |  7S07,  subd. 
S,  authorizing  cities  of  the  first  class  to  make 
all  regulatioas  necessary  for  the  preservation  of 
public  morality,  health,  business,  and  good  or- 
der, and  subAvlslon  16,  conferring  power  to 
provide  for  the  weighing  and  measuring  and 
inspection  of  all  articles  of  food  and  drink  of- 
fered for  sale  and  to  enforce  the  keeping  of 
proper  legal  weights  and  measures  by  all  ven- 
dors and  to  provide  for  the  inspection  thereof, 
the  state's  power  to  regulate  weights  and  meas- 
ures Is  delegated  to  such  cities. 

[Ed.  Note.— For  other  cases,  see  Weights  and 
Measures,  Gent  Dig.  |  1;  Dec  Dig.  f  1.*] 

3.  Weights  and  Mbabubbb      1*)—  Power 
TO  Regulate. 

Under  Rem.  ft  BaL  Gode,  I  7S07,  subd.  16, 
authorizing  cities  of  the  first  class  to  provide 
for  the  wishing,  measuring,  and  Inspection  of 
all  articles  of  food  and  drink,  the  power  to  re- 
quire the  true  weight  or  measure  to  be  stated 
on  the  naekiure  or  otber  container  In  which 
auch  arddes  are  sold  Is  Implied  as  Incident  to . 

•Vtw  other 


the  power  expressly  granted  and  essential  to  its 

accomplishment 

[Ed.  Note.— For  j>ther  cases,  see  Wights  and 
Measures,  Cent  Dig.  |  1;  Dec  Dig.  |  L*] 

4.  HunicipAL  GoBPOBATioNs  a  112*)— Obdx* 
WANCEs— Subjects  and  Titles. 

A  provision  of  a  city  ordinance  making  It 
unlawful  to  sell  or  have  for  sale  in  packsges, 
boxes,  etc,  any  oommodl^  ordinarily  or  usual- 
ly sold  in  bulk  by  weight  or  measure,  unless 
the  true  net  weight  or  measure  is  plainly  and 
legihly  stamped  or  printed  on  the  package  or 
other  container,  was  germane  to  Uie  title  re- 
citing that  it  related  to  the  weighing,  measur- 
ing, and  inspecting  of  commodities  sold  or  of- 
fered for  sale  by  weight  or  measure  and  the 
keeping  of  proper  legal  weighti  and  measnres 
by  all  vendors. 

[Ed.  Nota.— For  other  cases,  see  Hunldpal 
Conrarations.  Gent  Dig.  H  268-282;  Dec  Dig. 

5.  Weights  and  Mbabuus  Q  X*>— tfmnci- 

PAL  Obdinancbs— Vauditt. 

A  city  ordinance  making  It  unlawful  to  sell 
or  have  for  sale  commodities  in  packages,  baz- 
es,  etc,  unless  the  true  net  weight  or  measnie 
is  stamped  or  printed  theretm,  is  not  unreason- 
able and  Invalid  because  it  makes  no  allowance 
for  the  loss  of  weight  by  evaporation,  since  it 
is  not  unreasonable  to  require  the  packer  or 
manufacturer  to  ascertain  this  loss  and  ove^ 
come  it  by  increasing  tbe  sixe  of  the  paduge 
or  the  weight  of  the  commodity,  to  withhold  his 
goods  from  the  market  until  It  Is  possible  to 
ascertain  the  true  net  weight  or  to  adopt  some 
other  plan  to  enable  the  container  to  correctly 
indicate  the  weight 

J[£d.  Note.— For  otber  cases,  see  Welgfata  and 
Measures,  Cent  Dig.  i  1;  Dec.  Dig.  1  1.*] 

Department  2.  Appeal  from  Superior  Cknirt, 
King  County  ;  John  F.  Main,  Judge. 

J.  S.  Ctoldsmlth  was  convicted  of  Tiolatlng 
an  ordinance  of  the  City  of  Seattle.  On  ap- 
peal to  the  Superior  Court  tbe  action  was 
dlamlssed,  and  the  City  aK>eal8.  Bereraed. 

Jas.  E.  Bradford  and  Ralph  S.  Pierce,  tMtb 
of  Seattle,  for  appellant  Preston  ft  Thor- 
grlmson,  of  Seattle,  for  requndent 

MORRIS,  J.  This  appeal  sobmits  tbe  n- 
lldlty  of  an  ordinance  of  the  appellant,  le- 
qnlrlng  the  true  net  weight  or  measure  of 
commodities  sold  in  containers  to  be  stamp- 
ed or  printed  on  the  container.  The  ordi- 
nance 1b  attacked:  (1)  As  not  within  0m 
power  of  the  dty;  (2)  that  the  submitted 
provision  Is  not  within  the  title;  and  OuA 
the  provision  is  unreasonable.  The  title  Is: 
"An  ordinance  relating  to  weighing  measnr- 
ing  and  inspecting  of  commodlUes  sold  or 
offered  for  sale  wel^t  or  measure  wltlitn 
Uie  diy  of  Seattle;  to  mtoree  the  keqdi^ 
of  ^oper  1^1  wdghta  and  measures  by  all 
vendors  tai  tbe  dty;  to  provide  for  tbe  In- 
spection thweo^  inspection  fees  tberetM, 
and  tbe  Issnance  of  licenses  thnefor;  and 
providing  penalties  for  violation  tbrnof." 
Tbe  attacked  provision  Is  fonnd  in  section 
11  of  tbe  ordinance^  and  reads  as  foUows: 
"That  from  and  after  March  81,  1911,  It 
eliall  be  unlawful  for  any  venAvr  In  (be  dtr 
of  SeatUe,  or  his  agent;  derk,  or  other  em- 
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to  sen,  OBet  for  nto  m  have  in  bin 
possesalon  with  tbe  Intent  to  sell  In  ori^nal 
pacfcagee,  boxes,  crates,  bottles,  cartons,  cas- 
es, bapi,  sacks,  or  otber  rec^itacteB,  any 
commodity  ordinarily  or  usually  sold  cir  ottet- 
ed  fbr  rale  In  bulk  or  otberwise,  by  wetebt 
OT  measnre,  unless  the  tme  net  welgbt  or 
meaanre  ot  the  commodity  so  contained  shall 
be  plainly  and  l^ilbly  stamped  or  printed  m 
tbe  face  of  each  such  package,  box,  crate, 
bottle,  carton,  case,  ba^  sack  or  other  re- 
ceptacle, and  unless  the  commodl^  so  sold  or 
offered  for  sale  is  actually  sold  or  offered  fbr 
sale  as  of  such  tme  net  weight  or  meaBure.** 

It  is  contended  by  the  dty  that  Its  author- 
ity to  pass  an  ordinance  of  this  character 
Is  given :  First,  in  the  general  delegation  of 
police  powers  to  cities  of  the  first  class  as 
found  In  subdivision  36  of  section  7507,  Rem. 
ft  Bal.  Code,  "to  make  all  regulations  neces- 
sary for  the  preservation  of  public  morality, 
health,  peace,  and  good  order  within  its 
limits";  and,  second,  in  subdivision  16  of 
the  same  section,  conferring  power  "to  estab- 
lish and  regulate  markets,  and  to  provide 
for  the  weighing,  measuring,  and  inspection 
of  all  articles  of  food  and  drink  offered  for 
sale  thereat,  or  at  any  other  place  within 
Its  limits,  by  proper  penalties  and  to  enforce 
tbe  keeping  of  proper  legal  wights  and 
measures  by  all  vendors  In  such  city,  and  to 
provide  for  the  Inspection  thereof."  These 
provisions  have  both  been  incorporated  Into 
the  city  charter  In  language  Identical  with 
that  contained  In  the  general  statute,  except 
that  tbe  provision  of  subdivision  16  Is  en- 
larged to  Include  the  erection  and  mainte- 
nance of  dty  scales,  the  weighing  thereon 
of  such  commodities  as  the  city  may  desig- 
nate, and  requiring  the  delivery  of  an  offi- 
cial certificate  of  such  weight. 

[1]  It  Is  apparent  from  the  title  of  the 
ordinance  that  its  purpose  Is  to  prevent 
fraud  in  the  securing  of  honest  weights  and 
measures.  That  laws  providing  for  the  de- 
tection and  prevention  of  Imposition  and 
fraud  upon  the  people  in  the  sale  and  pur- 
cbase  of  food  and  other  commodities  of  gen- 
eral and  necessary  use  are  as  much  within 
the  general  police  power  as  tbe  regulation 
of  public  health,  safety,  and  welfare,  seems 
to  us  too  well  established  to  be  doubted.  Peo- 
ple V.  Wagner,  86  Mich.  5W,  49  N.  W.  609, 
13  L.  R.  A.  286,  24  Am.  St  Rep.  141;  Chica- 
go V.  Schmldlnger,  243  111.  167,  90  N.  E.  369, 
17  Ann.  Cas.  614 ;  State  v.  McCool,  83  Kan. 
428,  111  Pac.  477;  Chicago  v.  Bartels,  146 
111.  App.  187;  O'Maley  v.  Freeport,  96  Pa. 
24,  42  Am.  Bep.  527. 

The  power  to  legislate  upon  all  subjects 
affecting  the  Interests  of  a  whole  commnnity 
must  be  conceded  to  exist  by  whatever  name 
that  power  may  be  called.  Mnnn  v.  People, 
69  lU.  80.  In  Freadrich  v.  State,  89  Neb. 
343.  131  N.  W.  618,  34  L.  R.  A.  (N.  S.)  650, 
a  conviction  was  sustained  for  selling  a  pail 
of  lard  not  having  the  net  weight  ot  the  con- 


tents, ezclnslTe  of  the  container,  stated  on 
the  outside  of  tbe  pall,  under  tbe  require- 
ment of  the  Nebraska  pure  food  law,  and 
tbe  law  was  njibeld  as  within  tbe  police 
power.  A  similar  ruling  was  made  in  State 
T.  Co-OperatiTe  Btoxe  Co.,  123  a?enn.  399, 181 
S.  W.  867,  Ann.  Cas.  lO^SG,  248,  sustaining 
an  Indictment  for  selling  com  meal  in  pack- 
ages containing  less  tb&n  the  weight  required 
by  statute;  the  court  saying  that  the  pre- 
vention of  fraud  in  the  enactment  of  such 
statutes  has  always  been  recognized  as  well 
within  tbe  police  power.  Bfany  cases  are 
here  cited  to  die  effect  that  l^slatlon  for 
tbe  prevention  of  deception  and  fraud  in 
weights  and  measures,  espedally  in  tbe  sale 
of  food  and  otlier  essentials  of  life,  is  well 
within  the  police  power.  Freund  on  Police  » 
Power,  S  212,  in  referring  to  the  protection 
against  deception  and  fraud  afforded  by  the 
police  power,  says:  "The  police  power  at- 
tempts to  give  an  ampler  protection,  both  by 
adopting  precautionary  measures  and  by  « 
forbidding  certain  practices  Irrespective  of 
an  actual  intent  to  defraud.  It  does  not  In 
tbe  first  instance  punish  fraud,  but  pre- 
scribes regulations  and  punishes  their  viola- 
tion. The  Intervention  of  the  law  proceeds 
upon  the  theory  that  every  one  who  Invites 
the  confidence  of  the  public  may  be  compel- 
led to  submit  to  such  regulations  as  will 
guard  tbe  public  as  far  as  possible  against 
misapprehension."  TIedeman's  Limitations 
of  PoUce  Power,  In  section  89,  states  the 
same  rule. 

[2]  Respondent  does  not  question  but  that 
the  ordinance  Is  within  the  police  power  nt 
the  state;  but  his  main  argument  Is  that 
any  portion  of  this  power  delegated  to  the 
city  is  by  Implication  only  and  not  an  ex-  ' 
press  delegation.  If  It  be  conceded  that  the 
state  has  the  power  to  pass  a  law  of  this 
character,  we  cannot  see  bow  the  conclusion 
can  be  escaped  that  cities  of  the  first  clans 
have  that  power.  Under  our  Constitution, 
art  11,  S  10,  such  cities  are  permitted  to 
frame  their  own  charters  consistent  with  and 
subject  to  the  Constitution  and  laws  of  the 
state.  Section  11  of  the  same  article  of  the 
Constitution  provides:  "Any  county,  dty, 
town  or  township  may  make  and  enforce 
within  its  limits  all  such  local  police,  sani- 
tary and  other  regulations  as  are  not  in  con- 
filct  with  general  laws."  These  sections 
delegate  the  police  power  of  tbe  state  to 
dties  of  tbe  first  class,  restricting  the  exer- 
cise of  tbe  power  to  conformity  with  tbe 
Constitution  and  general  laws  of  the  state. 
If  it  be  admitted  then  that  tbe  passage  of 
this  ordinance  Is  within  the  police  power  of 
the  state,  it  must  also  be  admitted  that  it  Is 
within  tbe  police  power  of  the  dty,  unless 
It  can  be  said  to  be  in  confilct  wltti  some 
general  law,  and  no  conflict  is  suggested. 
We  have  then  the  conferring  of  the  power 
by  tbe  state  in  its  Constltntton  and  statutes, 
and  the  acceptance  and  aasertton  ot  tbe 
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power  by  tbe  dty  In  Its  charter.  The  objec- 
tion that  the  ordinance  is  not  jostlfled  and 
cannot  be  snstalned  as  a  valid  exercise  of 
the  police  power  must  then  fall.  Shepard 
V.  Seattle,  S9  Wash.  363,  109  Pac  1067.  40 
L.  R.  A.  (N.  S.)  647;  Tacoma  t.  Bontelle^  61 
Wash.  434,  112  Pac.  661. 

[3]  Another  objection  by  respondent  Is 
that,  If  the  power  be  held  to  exist  under  the 
general  grant  of  police  power,  subdivision 
16  of  section  7607,  as  Incorporated  In  the 
<Aty  charter,  is  a  special  power  "to  establish 
and  regulate  markets  and  to  provide  for  the 
weighing,  measnrlng  and  Inspection  of  all 
articles  of  food  and  drink,"  and  the  extent 
of  the  power  is  to  be  found  In  the  specific 
enumeration  of  the  power  rather  than  In  the 
g^eral  power.  In  other  words,  that  the 
general  grant  is  restricted  and  limited  by 
the  special  enumeration,  and  since  the  power 
to  compel  the  net  weight  to  be  stamped  up- 
on containers  is  not  included  within  the 
specific  enumeration,  it  does  not  exist  by 
expression,  nor  is  it  included  by  implication. 
It  will,  of  course,  be  admitted  that.  If  the 
power  can  be  fairly  Implied  as  Incident  to 
power  expressly  granted,  or  as  an  essential 
to  its  accomplishment,  It  must  be  held  to  be 
included.  The  purpose  of  these  provisions 
being  to  prevent  fraud  and  deception,  the  state, 
tu  delegating  to  the  dty  the  power  to  r^rn- 
late  the  weighing,  measuring,  and  insi>ectioD 
of  food  products,  must  have  had  In  mind 
that  tbe  dty  would  exercise  that  power  In 
such  a  way  as  to  readi  the  object  sought, 
and  that  in  addition  to  weighing  and  meas- 
uring, it  might  provide  regulations  ess^tial 
to  the  accomplishment  of  the  purpose  that 
could  be  necessarily  or  fairly  implied  In 
r^rulatittg  wdghta  and  measures.  If  the  dty 
has  power  to  regulate  wdghts  and  measures, 
it  has  the  power  to  provide  what  that  regula- 
tion shall  be,  how  the  true  weight  and  meas- 
ure shall  be  ascertained ;  and  it  is  going  but 
a  step  further  to  say  how  it  shall  be  made 
known  or  disclosed  to  the  consumer.  The 
power  to  require  the  true  weight  or  measure 
to  be  stated  on  the  container  Is,  it  seems  to 
ns,  60  fairly  implied  In  and  inddent  to  the 
power  to  regulate  that  it  must  be  held  to 
exist  In  Sylvester  Coal  Go.  v.  St  Louis, 
130  Mo.  823,  32  S.  W.  649,  61  Am.  St  Rep. 
666,  it  was  held  that  an  ordinance  requiring 
coal  dealers  to  furnish  to  consumers  certifi- 
cates showing  official  weights  of  the  coal 
sold,  which  certificates  the  dealers  were  re- 
quired to  purdiase  from  the  dty,  was  valid 
under  the  power  to  provide  for  the  inspection 
and  weighing  of  coal  and  tbe  regulation  of 
standard  weights,  the  court  reasoning  that 
the  purpose  of  the  ordinance  was  plainly  the 
protection  of  the  dtleen  from  Imposition  and 
fraud  by  false  wdghts;  and  the  requirement 
of  the  ordinance  was  a  necessary  inddent 
to  that  purpose.  In  St  Charles  v.  Eisner, 
166  Me.  671,  56  S.  W.  201,  power  to  provide 
for  the  public  weighing  of  coal  was  h^d  to 
Indnde  Oie  power  to  maintain  public  scaloi 


and  fixing  the  scale  of  prloea  for  such  weigh- 
ing. In  State  v.  Namlas,  49  la.  Ann.  618, 
21  South.  852,  62  Am.  St  Rep.  657,  the  pow- 
er to  locate  public  markets  is  said  to  imply 
the  power  to  prohibit  sales  of  food  for  dally 
consumption  at  other  places.  In  Scudder  v. 
Hlnshaw,  134  Ind.  66,  33  N.  B.  701,  the  power 
to  license  hacks  was  sustained  as  a  necessary 
inddent  to  the  power  to  regulate  the  use 
of  the  public  streets.  The  power  to  remove 
or  confine  persons  suffering  from  infectious 
and  pestilential  diseases  Is  held  by  implica- 
tion to  authorize  the  renting  and  leasing  of 
a  house  in  which  to  confine  smallpox  pa- 
tients. Oity  of  Anderson  v.  O'Connor,  98 
Ind.  168.  Authorizing  dties  to  contract  for 
lighting  and  a  sut^ly  of  water,  by  implication 
confers  authority  to  «i4>loy  the  usual  and 
necessary  means  to  put  in  motion  the  power 
granted.  State  ex  rel.  Miller  v.  Missouri, 
K.  &  T.  Ey.  Co.,  164  Mo.  208,  64  S.  W.  187. 
The  power  to  levy  and  collect  taxes  conferred 
on  dties  Is  held  by  necessary  implication  to 
authorize  a  provision  that,  if  the  taxes  were 
not  paid,  the  property  should  be  sold  and  con- 
veyed by  the  dty,  and  that  deeds  so  ocecuted 
shall  be  prima  fade  evidence  of  tbe  regularity 
of  all  proceedings.  Howe  v.  Barto,  12  Wash. 
627,  41  Pac.  90a  In  Davison  v.  Walla  Walla, 
62  Wash.  453,  100  Pac.  981,  21  L.  B.  A.  (N.  fi.) 
464,  132  Am.  St  Rep^  983.  under  a  charter 
provision  authorizing  the  dty  to  probihit 
within  fire  limits  the  erection  of  any  wooden 
buildings,  the  power  of  the  dty  to  prohibit 
the  repair  of  any  wooden  buildings  damaged 
by  fire  to  tbe  extent  of  80  per  cent  of  their 
value  was  sustained.  These  are  not  excep- 
tional cases.  Many  other  like  rulings  might 
be  dted  to  the  effect  that  what  the  law  will 
imply  as  a  necessary  Inddent  is  aa  mudi 
within  a  legislative  enactment  whether  state 
or  muDidpal,  as  though  spedflcally  set  forth 
In  terms.  And  it  Is  not  a  d^arture  from 
such  a  rule  to  say  that  a  requirement  to 
stamp  the  net  weight  on  a  container  is  im- 
plied from  the  power  to  regulate  wdghts.  It 
is  a  regulation  and  one  of  the  most  effective 
In  so  regulating  weights  and  measures  as 
to  reduce  the  opportunities  for  fraud  and 
deception  to  the  consumer  to  a  min^nnim, 

[4]  This  also  disposes  of  the  contaiUon 
that  the  provisions  of  section  11  are  outside 
the  title  of  tbe  ordinance.  It  only  need  be 
added  on  this  point  that,  being  inddent  to 
the  spedal  power  conferred  and  implied  from 
the  language  conferring  the  spedal  power, 
as  used  in  the  title  of  the  ordinance^  it  is 
germane  thereto,  and  hence^  under  many  of 
our  dedslons  holding  this  to  be  tbe  test,  it 
Is  suffldently  embraced  within  the  title. 

[f]  The  next  contention  of  respondent  goes 
to  the  reasonableness  of  the  ordinance  in 
^lUng  to  make  allowances  for  the  loss  of 
wdght  by  evBiwration,  stating  in  sni^rt 
of  his  theory  that  California  salt  packed  In 
sacks,  and  raisins  packed  In  cartons,  the  two 
commodities  oobraced  In  tlie  comi^lnt,  wtU 
lose  weight  1^  eraporatlon,  and  Umt  the 
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true  weight,  If  stated  on  the  container  at 
the  time  of  paddng,  would  not  be  the  trne 
weight  at  the  time  of  delivery  to  the  consum- 
er, and  hence  the'  dealer  would  be  liable  for 
a  vlolatioD  of  the  federal  act  requiring  that, 
If  the  weight  be  stamped  on  the  package,  It 
must  be  the  true  weight.  Tb]B  would  mean, 
assuming  respondent's  contention  as  to  loss 
of  wdght  by  evaporation  to  be  true,  that  the 
loss  must  fall  on  the  consumer.  It  does  not 
appear  to  us  that  a  law  Is  unreasonable  be- 
cause compliance  with  Its  requirements  shifts 
this  loss  of  the  original  packer  or  manufac- 
turer. It  Is  not  unreasonable  to  require  that 
the  packer  and  manufacturer  shall  ascertain 
this  loss  by  evaporation  as  he  Is  best  In 
position  to  do,  and  overcome  the  loss  by  in- 
creasing the  size  of  the  package  or  the 
w^fat  of  the  commodity  packed  therein,  or 
withhold  his  goods  from  the  market  until 
it  is  possible  to  ascertain  the  true  net  weight. 
Whatever  may  be  the  necessary  course  to 
adopt  to  enable  the  container  to  correctly 
indicate  the  weight  of  the  commodity  it  con- 
tains, it  is  not  unreasonable  to  place  that 
burden  upon  the  one  who  puts  the  article  be- 
fore the  public  as  a  sale  commodity,  and  com- 
pel him,  if  he  wishes. to  retain  his  trade, 
to  so  pack  his  commodlUee  that  the  consumer 
may  know  the  true  quantity  of  the  thing  he 
buys,  and  thns  protect  himself  in  paying  the 
value  of  the  thing  he  buys.  At  all  evttits, 
we  apprehend  that  there  will  be  little  like- 
lihood of  the  honest  merchant  subjecting 
himself  to  a  p^alty  under  this  ordinance 
If  be  Is  able  to  show  that,  in  an  honest  en- 
deavor to  comply  therewith,  the  nature  of 
the  article  Is  such  that  an  absolute 'compli- 
ance with  its  terms  te  Impcwslblfc  The  power 
of  the  city  to  pass  the  ordinance  being  sus- 
tained. It  will  be  a  simple  matter  to  so  am^d 
it,  if  found  to  be  necessary,  as  to. conform 
to  all  natoial  and  uncontrollable  conditions. 
The  Judgment  Is  reversed. 

OBOW,  a  Jr^  and  rUUUDBTON;  UOU29T, 
and  XUUUSh  JJ.,  omcur. 


GHOLOKOVITCH  v.  POBOUFINn  GOLD 

BGNING  CO. 

(Saprama  Court  of  Waablngton.  April  IS, 

1913.) 

1.  OnSTOUS  AITD  IJbAOES  (I  16*)— OORISAOTB 
at  HiBINO— DSFIHITENBSS. 

Where  defendant  hired  plaintiff  to  work  in 
its  Alaska  mine  daring  the  season  of  1911, 
plaintiff  may.  In  case  of  breach,  recover  damag- 
es for  his  loss  daring  the  entire  mining  sea- 
son; for,  while  a  contract  of  employment  mast 
be  reasonably  certain  aa  to  the  length  of  em- 
^yment,  yet,  as  it  appeared  that  in  Alaska 
tihere  was  a  well-defined  mining  season,  this 
was  sufficient— the  indefiniteneas  of  the  season 
depending  solely  apon  the  weather. 

[Ed.  Note. — For  other  casea,  aee  Guatoms  and 
Usages,  Cent.  Dig.  H  80-S8;  Dee.  Dig.  |  16.*] 


2.  Maspteb  and  Servant  (I  39*>— PLKAMita 

—Proof— Vabiancb. 

Under  Kem.  &  BaL  Code,  {  290,  providing 
that  no  variance  shall  be  deemed  material,  au- 
less  it  shall  have  actuaUy  misled  the  adveree 
party,  and  whenever  he  has  been  so  misled  that 
fact  shall  be  proven,  the  variance  between  an 
allegation  In  a  complahit,  seeking  a  recovery 
for  Dreach  of  contract  of  employment,  that  the 
contract  was  oral,  and  was  entered  into  on 
April  24,  1911.  and  proof  that  the  actual  con- 
tract was  made  prior  to  that  time,  and  that 
on  ttiat  date  plaintiff  was  Informed  by  letter 
that  defendant  was  ready  for  him  to  begin 
work,  mutt  be  disrsgarded;  no  actual  preju- 
dice being  shown. 

[Ed.  Note.— For  other  caseB,  see  Master  and 
Servant,  Cent  Dig.  U  12.  45,  46;  Dea  Dig.  | 
39.*] 

Department  1.  Appeal  from  Superior 
Court,  rang  Coun^;    Boyd  3.  Tallman. 

Judge. 

Action  by  Pete  Oholokovltch  against  the 
Porcupine  Qold  Mining  Company.  From  a 
Judgment  for  plaintUE,  defendant  appeals. 
Affirmed. 

H.  R.  OUse  and  O.  K.  Foe,  both  of  Seattle, 
for  aH>ellant  Jackson  Slibaogh,  of  Seattle, 
for  respondmt 

PARKER,  J.  This  is  an  action  to  recover 
damages  which  the  plaintiff  claims  resulted 
to  him  from  a  breadb  of  contract  of  employ- 
ment, by  which  he  was  to  work  for  the  de- 
fendant at  Its  mine  in  Alaska  during  the 
season  of  1911.  A  trial  before  the  court; 
without  a  Jury,  resulted  In  flndings  and  Judg< 
meat  in  favor  of  the  plaintlfl,  from  which 
the  defendant  has  appealed. 

Respondent  Is  a  resident  of  Seattle.  Ap- 
pellant is  a  corporation  engaged  in  working 
a  mine  at  Porcupine  in  Alaska.  F.  0.  Hun^ 
er  Is  the  president  of  appellant,  and  George 
Charlton  Is  a  clerk  In  charge  of  the  office 
of  appellant  at  Forcui^ne.  In  the  winter  or 
early  spring  of  1911  Hunter  was  in  Seattle, 
where  he  had  a  conversation  with  respond- 
ent, resulting  in  an  agreement  between  them 
that  resfwndent  should  go  to  Porcui^ne  and 
work  for  the  appellant  as  a  pick  and  shovel 
man  In  Its  mine  during  the  season  of  1911, 
his  wages  to  be  $3  per  day  and  board,  and 
that  he  would  be  notified  by  letter  from 
Porcnt^e  when  to  go  there  to  commence 
work;  the  beginning  of  the  season  dei>end- 
ing  upon  weather  conditions  in  the  spring. 
Soon  thereafter  Hunter  went  to  Porcupine, 
and  on  April  24,  1911,  caused  the  following 
letter  to  be  sent  to  respondent: 

"Porcupine,  Alaska,  April  24,  1911. 

"Mr.  Pete  Cholokovltch,  SeatUe,  Wash.— 
Dear  Sir:  Mr.  Hunter  directs  us  to  write 
yon  that  you  may  leave  Seattle  about  May 
16th,  and  that  will  get  you  here  ia  time  to 
begin  work  at  the  mines. 
"Xours  truly, 

"Porcnplne  Gold  Mining  Company, 
"By  George  A.  Charlton." 

Respondent,  in  response  to  this  letter,  went 
from  Seattle  to  Porcupine,  paying  his  own 
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way,  and  thereafter  offered  Ills  Kmicm  In 
oompliance  with  the  agreement  had  with 
Hunter  while  In  Seattle.  Respondent  was 
then  refoaed  emplOTinent  by  appellant  He 
thereupon  returned  to  SeatQe,  and  daring 
Che  period  covered  by  the  mlidng  season  of 
1911  at  Porcni^ne  made  reasonable  efforts 
to  obtain  employment,  bat  was  unable  to 
earn  during  that  period  near  as  much  as  he 
would  hare  earned  had  appellant  employed 
him  at  Porcupine  In  compliance  with  the 
agreemoit.  He  was  awarded  judgment 
against  the  appellant  for  the  amount  he 
would  have  earned  had  he  worked  for  it  at 
Porcupine  during  the  season  of  1911,  less  the 
amount  of  his  earnings  at  Seattle  duMng 
that  period.  There  Is  a  well-recognized  min- 
ing season  at  Porcui^ne  dnrlng  the  spring, 
summer,  and  fall  months;  Its  length  being 
controlled  by  the  comlDg  of  spring  and  win- 
ter. This  is  the  only  uncertainty  as  to  Its 
length.  When  the  conrersatlon  occurred  be- 
tween Hunter  and  respondent  In  Seattle^  It 
is  evident  that  appellant  then  intended  to 
and  thereafter  did  carry  on  Its  mining  op- 
era dons  at  Porcupine  for  the  entire  season 
of  1011,  so  that  the  amount  respondent  would 
have  earned  could  be  determined  with  rea- 
sonable certainty.  While  the  evidence  is  in 
conflict,  esitedally  upon  the  question  of  em- 
ployment for  the  whole  of  the  season,  we 
think  the  foregoing  Is  a  fair  summary  of  the 
facts  which  the  trial  court  was  warranted 
in  believing  from  the  evidence,  and  which  it 
evidently  did  believe  in  arriving  at  its  de- 
cision. 

[1]  TheiHlnclpal  contention  of  counsel  for 
appellant  Is,  in  substance,  that  the  contract 
of  employment  was  too  Indefinite  and  uncer- 
tain as  to  time  to  bind  appellant  for  the  en 
tire  mining  season  of  1911.  or  to  bind  ap- 
pellant in  any  event,  except  from  day  to 
day;  the  agreed  wages  of  respondent  being 
by  the  day.  Counsel  invoke  the  general  rule 
of  law  that,  in  order  to  bind  an  employer 
for  a  particular  term  of  employment,  the 
contract  of  employment  must  be  reasonably 
certain  as  to  the  length  of  such  t&nn.  While 
this  Is  the  xttieral  rule,  we  do  not  think  it 
follows  that  the  length  of  the  term  of  em- 
ployment may  not  be  made  suffldently  cer- 
tain by  contract  by  reference  to  evoits, 
which  are  sure  to  oocnr.  In  the  future,  con* 
tiiwent  only  as  to  the  time  of  their  oocur- 
renc&  It  seems  to  us  that  the  duration  of 
the  proapecUve  onployment,  under  this 
agreemoit,  was  even  more  certain  than  that 
bivolved  in  the  case  of  Frescott  v.  Paget 
Sound  Bridge  A  Dredging  Co.,  81  Wash.  ITT, 
71  Paa  772,  and  40  Wash.  SS4,  82  Pa&  608, 
locricing  alone  to  the  terma  of  the  reapectiTe 
contracts.  In  that  case  the  contract  was. 
In  substance  that  the  plaintiff  should  be  on- 
ployed  "tor  the  time  the  work  undertaken 
by  the  defendant  at  Bfanila  should  last;" 
and  It  was  there  held  that  the  contract  was 


not,  in  law,  so  nneertalh  as  to  oxdnde  te»> 
tlmoay  as  to  the  duratlim  of  the  woric,  not- 
withstanding, as  was  said  in  the  dissenting 
opinion  in  that  case  In  40  Wkiah.  **it 
might  contlnoe  ttxe  months  or  for  yeaia." 
In  this  case  we  ha^  less  uncertainty  than 
that,  since  the  term  <^  unployment  in  no 
event  could  last  beyond  the  mining  season 
of  1911,  and  this,  we  think,  would  go  a  long 
way  towards  removing  the  objections  urged 
in  the  dissenting  opinion  in  that  casa  TbB 
principle  upon  which  that  case  was  dedded 
in  favor  of  the  plaintiff  is  stated  in  the  t^dn- 
ion  In  81  Wash.  180,  71  Fac  77S,  as  fidtowa: 
"The  contract  was  one  whieh,  if  it  did  not 
give  the  appelant  the  right  to  mter  at  once 
into  the  servtoe  of  the  respondent,  gare  "Urn 
the  right  to  ent»  therein  within  a  reaaoo- 
able  time  aftw  its  execution,  and  was  brokr 
en,  within  dther  view,  when  the  responitait 
wrongfully,  and  without  cause,  refused  to 
pennit  Uie  api>tilant  to  enter  into  the  sot- 
Ice  at  alL  It  was  not,  therefore,  so  indef- 
inite and  uncertain  as  to  the  time  of  the 
commencement  of  the  servioe  aa  to  render 
It  void.  Nor  was  it  so  indefinite  and  un- 
certain as  to  its  duration  as  to  render  It 
void.  Wtdle  its  duration  was  uncwtaln  In 
the  anise  that  it  was  not  shown  how  long 
the  work  undertaken  by  the  respondent  at 
Manila  would  last,  yet  it  was  not  a  con- 
tract of  empltorment  for  an  indefinite  period 
In  the  sense  that  either  party  could  twmin- 
ate  it  at  wlIL  It  was  a  contract  to  serve 
on  the  one  part  and  to  employ  on  the  other, 
obligatory  up<m  each  until  the  happening  of 
a  particular  event,  and  until  that  event  hap- 
pened hdther  pai:^  could  terminate  the  con- 
tract without  committing  a  breach  thereofL" 
We  conclnde  that  appellant  cannot  escape 
liability  because  the  duration  of  the  em- 
ployment was  depwdent  upon  the  length  of 
the  mining  season  of  1911,  even  though  tb» 
length  of  that  period  was  in  a  measure  de- 
pendent upon  contingent  events. 

[2]  Some  contention  Is  made  by  coans61  for 
appelant  resting  upon  the  theory  of  varlanee 
between  the  proof  and  allegations  of  the 
amended  complaint  The  amended  complaint 
alleges  that  the  contrs^  was  oral,  and  en- 
tered into  on  or  about  the  2ith  day  of  April, 
1911.  This,  It  win  be  noticed,  is  the  date  of 
the  letter  sent  tnm  Alaska  to  respondent 
in  Seattle,  and  at  that  time  Hnnter  was  In 
Alaska.  The  conversation  which  constitnted 
the  making  of  the  contract  necessarily  oe> 
curred  some  time  prior.  It  seems  clear  to 
us  that  this  is  not  such  a  variance  as  work- 
ed to  the  prejudice  of  appellant  upon  the 
trial  of  the  case;  neither  do  we  find  In  the 
record  of  the  trial  any  Claim  of  prejudice  by 
reason  of  the  proof  of  the  conversation, 
whidi  was  claimed  to  constitute  the  con- 
tract occurring  some  time  before  the  data 
alleged  in  the  comprint  It  seems  to  lu 
that  it  would  be  a  clear  violation  of  the 
spirit  of  section  290,  Rem.  ft  BaL  Oode,  n- 
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lattus  to  TaiUnce,  to  recf^ntse  appellant's 
contentioD  upon  this  groimd  as  well  taken. 
The  Judgmoit  is  affirmed. 

OBOW,  a  J.,  and  MOUNT*  GOSB,  and 
GHADWIOK,  concar. 


GANTENBEIM  et  al.  v.  GTFZ  OF  FASOO 
etaL 

(Saprema  Oonrt  of  Waibingtcm.  April  tS, 
1018.) 

MuniCIFAI,   COBPOBATIONfl    (|   841*) —  COH- 
IBACT  FOB  IMPEOVEMEHT  —  IMTALID  OBDI- 

"■*LawB  1911,  cc.  98,  111,  grant  to  dtiea  the 
power  to  conatnict  a  Bjatem  for  the  diatnbu- 
tion  of  water  by  the  creation  of  aBaeMment 
diatrictB,  prodded  the  mayor  and  cotrndl  ahall 
adopt  plana  therefor  by  ordinance  or  resolu- 
tion. HflW  that,  where  a  contract  between  a 
city  and  a  reclamation  company  promdmg  for 
the  constmction  of  a  distribution  ayatem  waa 
held  invalid  because  the  councilmen  paaainr  Uie 
ordinance  were  improperly  interested,  such  de- 
termination did  not  necessarily  invalidate  a 
contract  let  by  the  city  to  L.  under  the  same 
ordinuice  for  the  constructioa  ot  the  ayatem. 
In  which  contract  it  was  not  shown  that  the 
council  had  any  interest. 

rBd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  874;  Dec.  Dig.  jj 
841.»] 

On  rehearing.  Modified. 

Tat  former  opinion,  see  129  Pac.  874. 

PEE  CUBIAM.  One  of  the  questions  rais- 
ed in  this  case  was  that  the  contract  let  by 
the  city  of  Pasco  to  the  defendant  Lond  was 
InvaUd,  for  the  reason  that  it  was  not  let  to 
the  lowest  bidder.  It  was  our  conclusion 
that  the  evidence  brought  the  case  within 
the  rule  announced  in  Stem  v.  City  of  Spo- 
kane. «0  Wash.  325,  111  Pac.  231.  We  are 
asked  to  restate  or  modify  our  opinion.  In- 
asmuch as  the  parties  are  not  certain  wheth- 
er our  holding  would  deprive  Lund  of  the 
benefit  of  hla  contract  The  ordinance  we 
held  to  be  Invalid  prov-lded  for  the  letting 
of  a  contract  for  the  piping  or  distribution 
system,  as  well  as  for  the  purchase  of  wa- 
ter from  the  Pasco  Reclamation  Company. 
Under  chapter  98,  Liws  1911,  p.  441.  and 
chapter  111,  Laws  1911,  p.  510,  the  power  is 
granted  to  the  city  to  construct  "a  piping 
system  for  the  distribution  of  water  •  •  * 
by  the  establishment  and  creation  of  assess- 
ment districts,"  provided  that  the  mayor  and 
council  shall  by  ordinance  or  resolution  adopt 
plans  therefor.  The  record  does  not  disclose 
any  objection  to  Lund's  contract,  other  than 
that  It  was  let  under  the  same  ordinance 
that  we  held  to  be  invalid  in  so  far  as  the 
Pasco  reclamation  contract  was  concerned. 
It  is  not  shown  that  the  council,  or  any  of 
them,  had  any  interest  In  the  contract  of 
Lund.  We  did  not  intend  to  told  that  the 
cofitract  with  Lund  was  invalid,  for  the  rea- 
sons urged  against  the  Pasco  reclamation 
contract    It  seems  to  us  that  our  i^lnlon 


Inferentlally  holds  just,  the  contrary.  This 
court  has  habitually  set  itself  against  any 
Interference  with  the  discretion  of  the  legla- 
laUve  bodies  of  the  state,  and  has  gone  so 
far  as  to  hold  that,  if  the  Illegal  can  be 
separated  from  the  legal,  we  will  sustain 
that  which  is  good  and  r^ect  that  which  is 
bad.  We  feel  warranted  In  applying  that 
rule  in  this  case.  We  think  the  case  falls 
within  the  spirit  If  not  the  letter  of  Shaw 
&  Hodgins  t.  Waldron,  56  Wash.  271,  IW 
Pac.  272,  28  L.  B.  A.  (N.  S.)  735.  To  hold 
otherwise  would  be  to  hold  that  the  city 
is  bound  to  let  a  contract  for  Its  dtetrlbutlng 
system  at  the  same  time  It  acquires  water 
and  as  a  part  of  the  same  general  scheme; 
whereas  the  rule,  as  we  understand  It  to  be, 
is  that  the  city  can  pass  one  or  separate  or- 
dinances and  let  separate  contracts  for  all 
or  any  part  of  the  work,  or  may,  if  not  other- 
wise restrained,  do  the  woiit  or  any  part  of 
it  Itself.  Our  holding,  therefore,  Is  that  the 
contract  of  the  city  of  Pasco  with  the  de- 
fendant Lund  does  not  come  within  the  rule 
announced  In  the  case  against  the  Pasco 
Reclamation  Company.  * 

With  the  petition  for  rehearing  and  re- 
statement of  our  opinion  an  affidavit  is  of- 
fered toidlng  to  show  that  one  of  the  council 
had  an  Interest  In  Lund's  contract  The  affi- 
davit is  made  by  a  third  party,  and  is  not 
certified  as  a  part  of  the  record,  and  will  not 
be  considered. 


PHILLIPS  et  bL  T.  TOMFSON  et  aL 

(Supreme  Ooart  ol  Waahlngtoa.  April  16, 
1913.) 

1.  MoBTOAQBi  (I  687*)— FoBBCLOsuBB— Per- 
sons INCLUOED. 

A  mortgage  foreclosure  and  sale  in  a  suit 
brought  by  the  mortgagee  and  defended  by  the 
administrator  of  the  mortgagor  did  not  devest 
the  title  of  the  mortgagor's  nonresident  heir. 

[Gd.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  i§  1685,  1685^,  1687,  1688;  Dec. 
Dig.  I  587.*] 

2.  JUOQUENT  (9  479*)— GOIXATBRAL  ATTACK. 

A  decree  quieting  title,  regular  upon  its 
face,  cannot  be  collaterally  attacked. 

[Ed.  Note.— For  other  eaaea,  see  Ju^ment, 
Cent  Dig.  H  913-915;  Dea  Dig.  |  4797] 

3.  QUIBTINQ  TiTLB   (S  81*)— PEOCESS— SkBV- 
ICE  BY  PUBUCATION— JdBISDICTION. 

The  provision  of  Rem.  &  Bal.  Code,  {| 
229-232,  that  unknown  heirs,  proper  parties 
to  an  action  relating  to  real  property,  may  be 
proceeded  against  by  service  by  publication, 
is  valid,  and  where  complied  with  In  an  action 
to  quiet  title,  a  proceeding  in  rem,  the  court 
having  jurisdictloa  of  the  realty  may  adjudi- 
cate and  quiet  title. 

[Ed.  Note.— For  other  cases,  see  Qaietiug 
Titie,  Cent  Dig.  f  67;  Dec.  TOg.  f  SI.*] 

4.  Quieting  Title  (1  31*  V— Pbocess  by  Pub- 
lication—"Unknown  Heibs." 

The  term  "unknown  heirs,"  as  used  in 
statutes  pro^ng  for  service  hy  puUication 
in  actions  relating  to  real  property,  has  been 
liberally  construed  to  effect  the  purpose  of 
the  statute  to  bind  all  unknown  heirs  and  un- 
known  persons  or  parties  who  had  an  ioter- 
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est  In  the  propert?  at  die  time  of  the  com* 
mencement  of  the  action,  so  that  in  cootem- 
plation  of  aach  a  statute  grandchildren  may 
be  considered  the  heirs  at  law  of  their  de- 
ceased grandmother,  as  well  as  the  heirs  at 
law  of  ^elr  deceased  father,  her  son  and  heir 
at  law. 

[Ed.  Note.~For  other  eases,  see  Quieting 
Title,  Cent.  Dig.  |  67;  Dec  Dig.  |  81.*] 

6.  lite  PKlfDKNS  (1  8*)— Revisw— PUSUICP- 
TIORB— HATIBBB  not  AIXEOSD. 

In  an  action  attacking  tiie  decree  in  an 
action  to  quiet  title  against  nnbnown  heirs, 
it  will  be  presamed,  in  the  absence  of  any  al- 
legation that  a  Us  pendens  was  not  filed  there- 
in, that  the  proceedings  were  regular  and  that 
a  Us  pendens  was  filed  as  Tequlred  by  Rem.  ft 
BaL  Code,  |  232. 

[Ed.  Note.— For  other  cases,  see  Lis  Pen- 
dens. Cent.  Dig.  H  8-8;  Dec.  Dig.  |  3.*] 

Department  1  Appeal  fnnn  Superior 
Court,  King  Coontar;  King  Dykeman,  Judge. 

Action  by  Annie  B.  PbUllps  and  others 
against  Louise  A.  Tompson  and  othos. 
Judgment  for  defendants,  and  plalntlfFa  ap- 
peal. Affirmed. 

Bell  &  HcNell  and.  Roney  &  Loveless,  all 
of  Seattle,  for  appellants.  Hastings  &  Sted- 
man  and  Tliomas  H.  Bain,  all  of  Seattle,  for 
respondents. 


CBOW,  CL  J.  Tblfl  action  was  commoieed 
by  Annie  B.  PbUUps,  Cbarles  O.  PtaUllpa.  Jr., 
and  JoB^ine  B.  Ker,  heirs  at  lav  of 
Charlea  O.  PbllUpB,  deceased,  against  Lonlse 
A.  ^mpstm  and  other  defendants,  to  quiet 
title  to  80  acres  of  land  In  King  county  and 
redeem  the  same  from  a  mortgage  Uen.  A 
donurra  to  tli^  third  amended  complaint 
was  sustained.  Tbey  dedlned  to  ^ead  tat- 
ther,  and  have  appealed  from  an  ord»  <tf 
dismissal. 

'Sim  single  Question  resented  Is  whether 
the  third  amended  complaint  states  a  cause 
of  action.  It  Is  voluminous,  details  at  length 
judicial  proceedings  hereinafter  mentioned, 
and  In  substance  states  the  following  facts: 
On  April  21,  1891,  one  Annie  M.  PhilUps.  a 
widow,  now  deceased,  became  the  owner  In 
fee  simple  of  the  80  acres  of  land  in  the  third 
amended  complaint  described,  which  she 
mor^ged  to  respondent  Louise  A.  Tompson. 
On  October  15,  1900,  Annie  M.  Phillips  died 
Intestate  leaving  Charles  O.  Phillips,  a  son 
who  resided  In  the  state  of  Ohio,  as  her  only 
heir  at  law.  On  October  1,  1904,  Louise  A. 
Tompson  commenced  cause  No.  44,668  in  the 
superior  court  of  King  county  against  Annie 
M.  Phillips  to  foreclose  the  mortgage  deed. 
The  pleadings  Indicate  that  at  the  date  of 
the  commencement  of  the  foreclosure  action 
Louise  A,  Tompson  was  ignorant  of  the 
previous  death  of  Annie  M.  Phillips.  On  or 
about  May  11,  1905,  C.  H.  Rollins  was  ap- 
pointed and  qualified  by  the  superior  court 
of  King  county  as  administrator  of  the  estate 
of  Annie  M.  Phillips,  deceased,  and  on  May 
13,  1905,  was  substituted  as  defendant  In  the 


foredosnre  actlmi,  whldi  thereafter  was  en- 
titied  "Louise  A.  Tompson,  PlahitUf,  t.  O.  H. 
Rollins,  Administrator  of  the  Estate  of  Anule 
M.  Phillips,  deceased,  substituted  for  Annie 
M.  nuiUps,  d^endant**  The  administrator 
appeared,  filed  an  auwer,  a  decree  of  fore- 
closure was  entered,  sale  was  made  by  die 
sherUr  of  King  county,  and  on  July  9,  1906, 
a  sheriff's  deed  for  the  land  was  executed 
and  delivered  to  Louise  A.  Tompeon.  On 
August  1.  1906,  Louise  A.  TcHnpscm.  rialnring 
title  to  the  land,  Instttuted  In  the  snpvlor 
court  of  King  county  a  second  action,  cause 
No.  62,411,  to  quiet  her  title.  In  this  action 
she  was  plalntU^  while  Charles  O.  PhiUIps, 
the  unknown  h^s  of  Annie  M.  ntlU^jw,  de- 
ceased, and  all  other  persons  unknown  dalm- 
ing  any  right,  title,  lilalni.  or  Interest  In  or 
to  the  real  estate  mm  named  as  defendants. 
She  alleged  that  at  aR  times  In  her  oomplatnt 
mentioned,  and  j^r  to  June  26,  1907.  she 
was  the  owner  ot  the  land;  that  on  June  26, 
1907.  she  had  sold  uid  by  warranty  deed 
had  conTcved  a  portion  of  the  land;  that 
Charlea  O.  PhlUlps  and  the  unknown  dtfend- 
ants  dalmed  some  right,  title,  or  Interest  In  m 
to  the  pranises,  but  that  their  dalm.  If  any, 
was  subordinate  to  hw  tltl&  She  asked  a 
decree  quieting  her  title  as  of  the  date  of 
June  26,  1907.  and  further  asked  that  the 
defoidants  known  and  unknown,  and  each 
and  all  of  than,  be  ftnever  barred  and  fore- 
dosed  from  any  rlgh^  title,  or  Intmst  In  or 
to  the  land.  Serrloe  by  pnUlcatlon  was  had; 
the  first  publication  hdng  made  on  August 
7,  1B08.  On  that  date  Gtaarlea  G.  PhiUips, . 
the  known  and  named  defendant,  died  In- 
testate leavli^  the  aK)dlants  and  tfalntiih 
herein,  Annie  B.  ^hllllps  his  widow.  Charles 
G.  PhlllUM,  Jr.,  and  Josephine  B.  Eer.  his 
dilldren,  as  his  sole  heirs  at  law.  There  Is 
no  suggestion  that  Lonlse  A.  Tompson  was 
aware  of  the  death  of  Charles  G.  Phillips, 
or  that  she  knew  of  the  exlstuioe  <tf  apiid- 
lants  as  his  heln  at  law  at  any  time  prior 
to  the  fnal  decree  in  the  action  to  qtdet 
title,  or  St  any  time  iivlor  to  April,  1910. 
On  November  4,  1908,  after  entry  of  default, 
findings  of  fact  and  amcluslons  ot  law  were 
made  and  entered  In  cause  No.  62,411,  upon 
which  final  decree  was  entered  quieting  the 
title  of  Louise  A.  Tompson  in  and  to  aU  of 
the  real  estate  as  prayed  In  her  complaint, 
and  further  decreeing  that  the  defendants, 
Cbarles  G.  FhlUlps.  the  unknown  heirs  of 
Annie  M.  Phillips,  deceased,  and  all  other 
persons  unknown,  had  no  right,  tltl^  interest, 
claim,  lien,  or  estate  in  or  to  the  land,  or 
any  part  thereof.  The  ap[>ellants  herein 
had  no  knowledge  of  the  pendency  of  the 
action  to  quiet  the  title,  commenced  by  Lou- 
ise A.  Tompson,  until  after  entry  of  the  de- 
cree in  her  fa^ror. 

The  complaint  in  the  Instant  case  further 
shows  that  the  respondents  herein,  Roscoe 
0.  Nlsonger,  Minnie  Olive  Barton,  James  C 
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Barton  (her  husband),  Maggie  Hiltman, 
CharleB  J.  Hiltman  (her  hnsband),  and  Hew- 
ItMjea  Lumber  Company,  a  corporation, 
hare  acquired  title  and  intOTeats  in  and  to 
portions  of  the  land,  having  deralgned  the 
same  from  Lonlse  A.  Tompson  snbeeqnent  to 
the  foreclosure  and  sale.  The  land  Is  vacant; 
unimproved,  and  nnoccupled.  A-ppellants, 
who  are  nonresldenta  of  this  state,  first 
learned  of  the  foreclosure  decree  and  sale, 
and  the  action  to  quiet  title,  In  March,  1910. 
They  then  secured  the  services  of  an  attor- 
ney to  represent  them,  and  on  or  about  April 
2S,  1910,  throufi^  their  attorney,  instituted 
an  action  in  ejectment  in  the  superior  court 
of  King  county  in  the  name  of  Annie  M. 
PhiUlps,  the  original  owner  and  mortgagor 
then  deceased,  as  plaintiff,  to  recover  the  land. 
Appellants  claim  that  they  were  Ignorant  of 
the  law,  that  they  knew  nothing  of  court 
procedure,  and  that  they  relied  upon  the 
advice  of  their  attorney.  Afterwards,  In 
October,  tSlO,  appellants  discharged  their  at- 
torney who  had  commenced  the  action  in 
ttjectmen^  and  onployed  their  present  at- 
toTwjm,  who  on  April  5,  lOll,  instituted  the 
preset  action.  Appellants  claim  tlUe  as 
widow,  children,  and  sole  heirs  at  law  of 
Charles  O.  Phillips,  deceased,  the  son  and 
sole  heir  at  law  of  the  original  owner  and 
mortgagor,  Annie  M.  Phillips,  deceased. 
They  contend  that  as  to  them  the  foredosure 
was  void;  that  Charles  Q.  Phillips,  who  at 
the  time  of  the  foreclosure  was  the  sole 
heir  at  law  of  Annie  M.  Phillips,  deceased, 
was  a  necessary  party  to  the  foreclosure  ac- 
tion; that  he  was  not  made  a  party,  was  not 
served  with  process;  that  his  title  was  never 
divested;  that  appellants- hold  title  as  his 
h^rs  at  law;  that  the  decree  In  cause  No. 
es,411,  pnrporttng  to  quiet  title  In  Louise  A. 
Tompson,  is  void  as  to  appellants,  for  the 
reason  that  they  were  not  made  parties  de- 
fendant, and  were  not  served  with  process; 
that  they  still  hold  tiUe  to  the  real  estate 
subject  to  the  mortgage  lloi;  that  th^  are 
entitled  to  redeon;  and  that  they  have  tend- 
ered to  respondent  Louise  A.  Tompson  the 
anumnt  due  on  ha  mortgage. 

[1]  It  may  be  conceded  without  any  sta- 
tion of  authority  that  the  foredosnre  and 
sale  dUl  not  divest  the  tttle  of  CharleB  O. 
Phillips,  of  whom  appdlants  are  the  heirs  at 
law ;  yk  the  respondent  held  an  Interest  In 
and  to  the  land,  did  obtain  color  of  title  by 
the  sherlflTs  deed,  and  claimed  the  fee-^mide 
title  as  alleged  in  ber  otnnplalnt 

[2]  The  c<»itrolling  question  on  thia  aroeal 
is  whether  the  fee-dmple  title  was  legally 
adjudged  to,  quieted  and  rested  in,  her  and 
ha  granteefl  by  virtue  of  the  final  decree 
entered  In  eaxae  No.  02,411.  Her  complaint 
therein,  whldi  stated  a  cause  of  action  and 
alleged  tttle  In  her,  made  no  mmtiim  of  the 
foreclosure  and  sale;  and  the  decree^  whicb 
Is  r^lar  upon  Its  fac^  is  valid  If  the  court 
had  Jurisdiction  to  enter  the  same,  and  la 


not  subject  to  impeadunait  in  this  collateral 
action.  23  Cya  1055, 1066. 

[3]  The  action  to  quiet  title  was  a  pro- 
ceeding in  rem,  to  which  Charles  O.  Phillips, 
the  unknown  heirs  of  Annie  M.  Phillips,  de- 
ceased, and  all  other  persons  unknown  claim- 
ing any  interest  in  the  real  estate,  were 
made  defendants,  under  sections  22&-232, 
Rem.  &  Bal.  Code.  EYom  necessity,  statutes 
of  the  character  of  Qie  sections  dted  have 
been  enacted  In  many  states.  In  order  that 
titles  may  be  quieted,  when  clouded  by  ad- 
verse  claims  of  unknown  heirs,  and  unknown 
parties,  who  may  be  without  the  Jurisdiction 
of  the  state  in  which  the  real  estate  is  locat- 
ed. The  essential  purpose  of  such  statutes 
Is  to  provide  that  unknown  heirs  and  claim- 
ants may  be  served  by  publlcati<m  without 
alleging  their  names.  In  order  that  they  may 
receive  the  most  effective  notice  possibly 
that  they  may  appear  and  idead  their  claims, 
and  that  the  court  having  Jurisdiction  of  the 
real  estate  may  determine  and  quiet  the  title. 
The  state  has  power  to  thus  provide  tot  an 
adjudication  of  adverse  rights  or  dalms  of 
persons  in  or  to  real  estate  situate  within 
Its  borders,  evm  though  such  dalmants  may 
be  unknown  and  are  without  the  jurisdiction 
of  the  court  Titles  to  real  estate  should  not 
be  subjected  to  continuous  douds.  A  state 
is  under  no  compulsion  to  suffer  titles  to 
reel  estate  situated  within  Its  borders  to 
rmaln  douded  for  an  indefinite  period  for 
the  want  of  a  ivoper  method  of  surlng 
process  upon  imknown  dalmants,  or  a  proper 
procedure  to  quiet  the  same.  Statutes  simi- 
lar to  ours  have  been  sustained  with  marked 
uniformity.  The  substance  of  ajvdlanta^ 
objection  to  the  decree  quieting  title  is  the 
want  of  service  upon,  or  jurisdiction  over, 
them.  Jurisdictional  obJecti(m8  to  actions 
to  quiet  title  against  unknown  hdrs  and  un- 
known parties,  where  service  is  made  by  pub- 
lication, have  frequently  been  made  upon  the 
ground  Oiat  actions  quia  timet  In  revpect  to 
land  are  equitable  in  their  nature,  that 
equity  acts  In  perstmam,  and  Qiat  personal 
Jnrisdtctlmi  of  dafendanti  cannot  be  obtained 
by  puUl  cation. 

In  Shepherd  t.  Ware^  46  Minn.  174.  48  N. 
W.  778,  24  Am.  St  Bapw  21%  t2»  court,  In 
passing  upon  a  statute  laoviding  for  con- 
structive service  upon  unknown  claimants  to 
land,  said :  "it  is  conceded  that  craistructlve 
or  substituted  service  may  be  authoriied  by 
the  stat^  and  resorted  to  in  all  actions  or' 
proceedings  touching  real  property  which  are 
properly  dmominated  acttims  or  proceedings 
in  rem.  Sudi  are  actitms  to  partition  real 
estate,  proceedings  to  enforce  the  collection 
of  taxes  against  lands,  and  for  the  condemna- 
tion of  land.  Pennoyer  t.  Nefl,  96  U.  S. 
714,  727  124  L.  Bd.  D66].  Actions  quia  timet 
in  respect  to  land,  to  remove  a  doud,  or  to 
determine  adverse  claims,  are  equitable  In 
th^  nature,  and,  strictly  eveaklng,  equltr 
acts  upon  the  pwson,  and  not  upcm  the  prop* 
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ert7 ;  and  In  these  actions  thd  jadgment  af- 
fects the  claim  or  title  to  the,  land,  and  they 
are  not  atrlctly  actions  In  rem.  But  they 
concern  real  estate  lying  within  the  Jarls- 
diction  of  the  court,  and  the  state  may  clothe 
the  court  with  full  power  to  inquire  and 
adjudicate  as  to  its  status,  title,  and  own- 
ership; and  it  Is  now  well  settled,  that,  as 
respects  the  procedure  provided,  and  the 
constructive  service  of  notice,  by  publica- 
tion, upon  nonresident  defendants  at  least, 
actions  of  this  kind  are  to  be  classed  with 
actions  In  rem.  Amdt  t.  Griggs,  134  U.  S. 
316,  822-^  no  Sup.  Ct  65T,  33  Ll  Ed. 
918];  Lane  t.  Innes,  43  Minn.  137  [45  S. 
W.  4].  The  question  is,  not  what  a  court 
of  equity,  under  Its  geberal  powers  as  such, 
may  do,  but  what  the  state  may  authorise 
In  actions  to  adjudicate  the  title  to  real  es- 
tate. Thus  It  Is  said  In  Boswell  t.  Otis, 
9  Bow.  336,  348,  350  [13  U  Bd.  164]:  'It  Is 
Immaterial  whether  the  proceeding  against 
the  property  be  by  attadiment  or  by  bill  in 
chancery.  It  must  be  substantially  a  pro- 
ceeding in  rem.  A  bill  for  the  spedflc  execu- 
tion of  a  contract  to  conv^  real  estate  Is  not 
strictly  a  proceeding  In  rem,  In  ordinary 
cases ;  bnt  when  such  a  proceeding  1b  anthor- 
Ized  by  statute,  on  publication,  without  per- 
sonal service  of  process.  It  is  substantially 
of  that  character.*  And  the  inquiry  should 
be:  Have  the  requisites  of  the  statute  been 
compiled  with,  so  as  to  subject  the  property 
in  controversy  to  the  Judgment  of  the  court? 
and  is  such  Judgment  limited  to  the  property 
named  In  the  bill?  The  Judgment  can  affect 
the  property  only,  and  the  defendant  Is  not 
personally  bonnd  beyond  It  And  such.  In 
substance,  Is  the  character  of  this  action. 
Its  object  is  an  adjudication  of  the  state  of 
the  title,  and  the  Judgment  goes  no  further. 
And  by  the  procedure  under  consideration, 
the  proceedings  are  instituted  by  filing  the 
complaint,  and  recording  the  lis  pendens 
against  the  property,  and  followed  by  the 
publication  provided  for."  See,  also,  Amdt 
v.  Griggs,  134  U.  S.  316,  10  Sup.  Ct.  557, 
83  L.  Ed.  918;  State  v.  Westfall,  85  Minn. 
437,  444,  89  N.  W.  175,  57  L.  R.  A.  297,  89 
Am.  St  Hep.  571;  Title,  etc.,  Co.  v.  Ker- 
rigan, 150  Cal.  289,  88  Fac.  366,  8  U  B.  A. 
(M.  S.)  682.  119  Am.  St  Bep.  190. 

In  Arndt  Griggs,  supra,  the  Supreme 
Court  of  the  United  States,  In  discussing  the 
qnestion  whether  a  state  has  the  power  to 
'provide  by  statute  that  the  title  to  real  es- 
tate within  its  limits  shall  be  settled  and 
determined  by  a  suit  In  which  the  defendant, 
being  a  nonreaidait,  Is  brought  into  court 
only  by  pubUcatlon,  said:  •  •  A 

cloud  cast  upon  such  title  by  a  claim  of  a 
nonresident  will  remain  for  all  time  a  cloud, 
unless  such  nonresident  shall  voluntarily 
come  into  Ita  courts  for  the  purpose  of  hav- 
ing it  adjudicated.  Bat  no  such  imperfec- 
tions attend  the  soverdgnty  of  the  stete.  It 
has  control  over  proper^  «miin  its  limits ; 


and  the  condition  of  ownership  of  real  es- 
tate therein,  whether  the  owner  be  stranger 
or  citizen,  is  subjection  to  Its  rules  concern- 
ing the  holding,  the  transfer,  Uablllty  to  ob- 
ligations, private  or  public,  and  the  modes 
of  establishing  titles  thereto.  It  cannot  bring 
the  person  of  a  nonresident  within  Its  limits 
— Its  process  goes  not  out  beyond  its  borders 
— but  it  may  deternilne  the  extent  of  his  title 
to  real  estate  within  Its  limits;  and  for  the 
purpose  of  such  determination  may  provide 
any  reasonable  methods  of  imparting  notice. 
The  well-being  of  every  community  requires 
that  the  title  of  real  estate  therein  shall  be 
secure,  and  that  there  be  convenlrait  and  cer- 
tain methods  of  determining  any  unsettled 
questions  respecting  It  The  duty  of  accom- 
plishing this  is  local  in  Its  nature;  it  is  not 
a  matter  of  national  concern  or  vested  in  the 
general  government;  it  remains  with  the 
state ;  and  as  this  duty  is  -one  of  the  state, 
the  manner  of  discharging  It  must  be  de- 
termined by  the  state,  and  no  proceeding 
which  it  provides  can  be  declared  invalid, 
unless  in  conflict  with  some  special  Inhlbl* 
tions  of  the  Constitution,  or  against  natural 
Justice.  So  It  has  been  held  repeatedly  that 
the  procedure  established  by  the  state.  In 
this  respect;  is  binding  upon  the  federal 
courts." 

A  valuable  discussion  of  the  purpose  and 
validity  of  such  statutes  may  be  found  in 
McClymond  v.  Noble,  reported  In  84  Minn. 
329,  87  N.  W.  838.  87  Am.  St  Bep.  354,  and 
In  Mr.  Freeman's  note  at  page  358  et  seq. 
The  superior  court  In  the  action  to  quiet 
title  had  Jurisdiction  of  the  real  estate  which 
is  In  King  county.  Service  was  made  upon 
the  unknown  defendants  In  compliance  with 
the  statute ;  the  complaint  stated  a  cause  of 
action;  the  decree  was  regular  upon  its 
face;  and  the  court  having  Jurisdiction  of 
the  land  adjudicated  and  determined  the 
ownership  of  the  title. 

[4,  i]  Appellants  farther  contend  that  when 
Louise  A.  Tompson  instltaf«d  the  action 
to  quiet  title,  she  had  knowledge  of  Charles 
G.  Phillips,  who  was  made  a  known  defend- 
ant; that  she  attempted  to  serve  him  by 
publication;  that  she  must  be  presumed  to 
have  also  known  of  his  heirs  at  law  after 
his  death;  that  she  made  no  attempt  to 
serve  them  either  as  such  htirs  at  law,  or  as 
unknown  parties  claiming  an  interest;  that 
they  were  neither  unknown  heirs,  nor  un- 
known parties  or  claimants  within  the  con- 
templation of  the  statute;  and  that  as  to 
them  the  decree  quieting  respondents'  tlUe  Is 
void.  Appellants'  contention  seems  to  be 
that  the  only  unknown  heirs  named  as  de- 
fendants were  the  unknown  heirs  of  Annie 
M.  Phillips,  deceased,  and  that  appellants  be- 
ing the  heirs  of  Charles  G.  Phillips,  who 
died  after  the  commencement  of  the  action, 
were  not  the  unknown  b^s  of  Annie  M. 
Phillips,  but  were  his  heirs.  Strictly  epnk^ 
ing  this  may  be  tnUt  bat  the  term  "onknown 
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heirs,"  as  used  In  statotes  of  this  character, 
has  been  bo  liberally  constmed  by  the  courts 
that  appellants,  in  contemplation  of  the  stat- 
ute, can  be  considered  the  h^rs  at  law  of 
Annie  M.  FbiUlps,  deceased,  as  well  as  the 
heirs  at  law  of  Charles  O.  Phillips,  deceased. 

In  Howell  t.  Garton,  82  Kan.  496,  108 
Pac.  844,  the  syllabus,  which  states  the  sub- 
stance of  the  opinion,  reads  as  follows: 
"The  term  'unknown  heirs.'  as  used  In  the 
sections  of  the  Code  providing  for  serrlce 
by  publication  in  cases  relating  to  real  prop- 
erty and  where  the  relief  demanded  is  to 
exclude  defendants  from  any  interest,  title 
or  estate  in  real  property,  means  all  kinds 
of  beirs,  Including  heirs  of  heirs  of  snch  de- 
fendants as  well  as  the  legatees  of  heirs." 

The  statute  of  this  state  (section  232.  Rem. 
&  Bal.  Code)  prorides :  "  *  *  *  Any  such 
unknown  heirs  or  nnknown  persons  or  par- 
ties who  have  or  claim  any  rl|^t»  estate, 
lien,  or  interest  in  the  said  real  property  In 
controTOTsy,  at  the  time  of  the  commence- 
ment of  the  action,  duly  served  as  aforesaid, 
shall  be  boond  and  concluded  by  Qie  judg- 
ment In  sudi  action,  if  tbe  same  ia  in  fitTor 
of  the  plalntifl  therein  as  efCectually  as  if 
the  action  was  brought  against  anch  defend- 
ant by  his  or  h&e  name  and  constmctlTe 
service  of  snmnHms  obtained :  Provided,  how- 
ever, that  snch  Judgments  shall  not  bind  such 
unknown  heirs,  or  unknown  persons  or  par- 
ties, defendant,  unless  the  plaintiff  shall  file 
a  notice  of  lis  pendens  in  the  offlce  of  the 
auditor  of  each  county  in  which  said  real  es- 
tate Is  located.  In  the  manner  provided  by 
law,  before  commencing  the  publication  of 
said  summons." 

The  third  amended  complaint  in  the  in- 
stant case  does  not  allege  that  a  lis  pendens 
notice  of  the  action  to  quiet  title  was  not 
filed  In  the  office  of  the  auditor  of  King' 
county,  and  in  the  absence  of  such  an  allega- 
tion we  most  assume  the  proceedings  were 
regular  and  that  it  was  filed.  The  evident 
purpose  of  the  statute  Is  to  bind  all  unknown 
heirs,  and  unknown  persons  or  parties  who 
had  an  Interest  In  the  real  estate  at  the  time 
of  the  commencement  of  the  action;  and, 
under  the  doctrine  of  Us  pendens,  to  also 
bind  all  persons  who  may  thereafter  acqnlre 
an  interest  or  title  through  them,  whether 
such  subsequent  Interest  or  title  be  acquired 
by  voluntary  conveyance  or  by  Inheritance. 
If  in  an  action,  under  such  a  statute  after  a 
complaint  stating  a  cause  of  action  has  been 
filed,  and  publication  of  summons  against  un- 
known heirs  and  unknown  parties  has  been 
made,  a  final  decree  may  be  avoided  for  the 
sole  reason  that  some  one  of  the  defendants, 
known  or  unknown,  dies  without  the  plaln- 
tifTs  knowledge  during  the  pendency  of  the 
action  leaving  unknown  parties  as  his  heirs 
at  law,  the  very  purpose  of  the  statute  would 
be  annulled. 

In  Inglee  v.  WeDes,  68  Minn.  187,  55  N. 
W.  117,  an  actl(m  afEecUng  real  estate  was 
1B1P.-80 


brought  to  determine  adverse  claims  of  Hen- 
ry T.  Welles,  Delia  Godding,  and  other  per- 
sons and  parties  xmknown.  Service  by  pub- 
lication was  made,  but  subsequent  to  the 
decree  It  appeared  that  Delia  Godding  was 
dead  at  the  time  the  action  was  commenced. 
Her  heirs  attacked  the  validity  of  the  pro- 
ceedings, but  the  Supreme  Court  of  Minne- 
sota in  sustaining  the  decree  said:  "We  are 
of  the  opinion  that  the  proof  of  publication 
of  the  notice  of  lis  pendens  with  the  sum- 
mons la  sufficient;  also,  that  the  nature  of 
the  action,  and  the  nonresldence  of  the 
named  defendant,  Delia  W.  Godding,  suffi- 
ciently appeared  from  the  affidavit  for  pub- 
lication. We  are  also  of  opinion  that  the 
mere  fact  that  the  named  defendant  was 
dead  before  the  action  was  brought  did  not 
prevent  the  court  from  acquiring  Jurisdic- 
tion to  determine  the  right  of  *persons  or 
parties  unknown'  claiming  an  Interest  in  the 
land  described  In  the  complaint.  These  be- 
ing all  the  objections  to  the  judgment  that 
are  urged  by  the  appellants,  the  order  ap- 
pealed from  must  be  affirmed." 

In  Howell  V.  Garton,  supra,  a  case  to  which 
we  have  already  alluded,  as  Involving  the 
meaning  of  the  term  "unknown  heirs,"  an 
action  was  brought  on  July  1,  1905.  to  quiet 
title  against  one  Abble  A.  UtUe  if  living, 
or  if  dead  against  her  unknown  heirs.  Un- 
known to  the  plaintifT.  Abble  A.  little  -had 
died  intestate  in  1893.  leaving  one  Battle  A. 
DaviB  as  her  sole  heir  at  law.  It  also  ap- 
peered  that,  unknown  to  plaintiff,  Hattle  A. 
Davla  bad  died  testate  in  IOCS,  previons  to 
the  commencement  of  the  action  to  quiet 
tittle.  The  Supreme  Court  held  that  a  de- 
cree entered  upon  the  service  of  summons 
by  publication  as  against  Abbie  A.  little  if 
living,  or  If  dead  as  against  her  unknown 
heirs,  was  binding  upon  the  l^tees  of  her 
then  deceased  daughter,  Hattie  A.  Davis- 
These  cases  show  that  the  courts  sustain  de- 
crees in  snch  actions  upon  the  theory  that 
the  actions  are  proceedings  in  rem,  and  that 
a  court  having  juilsdictton  of  the  real  estate 
may  adjudicate  titles  thereto  after  service 
by  publication  upon  all  persons  known  and 
unknown  claiming  any  title  or  Interest. 

Other  questions  affecting  the  procedure  In 
the  foreclosure  action  and  also  in  the  action 
to  quiet  Utie  have  been  raised  by  ai^llants, 
but  we  regard  such  questions  as  immaterial, 
for,  as  heretofore  stated,  the  vital  question 
on  this  appeal  Is  whether  the  decree  quieting 
title  was  valid  or  void.  Upon  the  allegations 
of  the  third  amended  complaint  we  conclude 
that  the  decree  quieting  titie  was  valid; 
that  tile  court  had  Jurisdiction  to  render  the 
same ;  that  the  fee-simple  Utie  was  adjudged 
to  be  in  the  respondent  Louise  A.  Tonqwon; 
and  that  the  third  amended  complaint  did 
not  state  a  cause  of  action. 

The  judgment  Is  affirmed. 

GOSEt  OQAOWIOK,  and  PABKBIB,  33., 
concur. 
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fiBBY  8HIN6LE  CO.  t.  SNOHOMISH  BIT- 
EE  BOOM  CO. 

(Supreme  Court  of  Washington.   April  IS, 
1913.) 

Dahaoss  (S  a06*)— OBSTBUcnons— DAaiAGBS 
— LlABUJTT. 

A  defendant  obstructed  navigable  watera, 
and  rendered  it  imposBlble  for  plaintiff,  operat- 
ing a  itiiDsle  mill,  to  bring  shingle  bolts  to 
it!  milL  PlaintifE  acquired  ihingle  bolts  from 
the  neighborhood  witnio  hauling  distance  by 
wagons,  but  could  not  procure  a  sufiBcient  sup- 
ply. The  bringing  of  ahingle  bolts  through  oth- 
er navigable  water  was  attained  with  consid- 
erable risk  and  possible  loss  of  the  bolts  by 
reason  of  currents  and  snags.  Held,  that  the 
question  of  the  reasonableness  of  the  efforts  of 
plaintiff  to  supply  its  mill  with  bolts  from  oth- 
er sources  was  for  the  jury,  who  could  award 
snbstantial  damages  resiUting  from  loss  of  prof- 
its which  he  could  have  earned  in  the  opera- 
tion of  the  mill. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  «  64,  64.  68,  132,  144,  145,  205, 
220,  638.  534;  Dec.  iSig.  |  208.*] 

Department  1.  Appeal  from  Superior 
Court,  Snohomish  County;  W.  P.  Bell,  Judge. 

Action  by  the  Ebey  Shingle  Company,  a 
copartnership,  against  the  Snobomlsl]  River 
Boom  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

Hattuway  &  Alston,  of  Everett,  for  ap- 
pellant Stlger  &  Dally,  of  Everett,  for  re- 
spondent 

PARKER,  J.  The  plaintiffs  commenced 
this  action  In  the  superior  court  of  Snoho- 
mish county  to  recover  damages,  which  they 
claim  resulted  to  them  from  the  obstruction 
by  the  defendant  of  navlgatioa  In  Ebey  slough 
in  Snohomish  county,  preventing  the  plain- 
tiffs from  bringing  shingle  bolts  to  their  shin- 
gle mill  situated  thereon.  A  trial  before  the 
court  and  a  jury  resulted  In  judgment  in 
favor  of  the  plaintiffs,  from  which  the  de- 
fendant has  appealed. 

Ebey  slough  forms  one  of  the  navigable 
mouths  of  the  Snohomish  river,  Sowing  Into 
the  sound  in  Snohomish  county.  Some  five 
miles  below  where  the  slough  leaves  the  main 
channel  of  the  river  appellant  maintains  a 
trap  across  the  slough  for  the  purpose  of 
catching  and  holding  logs.  This  trap  is  ca- 
pable of  being  opened  so  as  to  permlt;the  pas- 
sage of  logs  and  boats.  About  halfway  be- 
tween where  the  slough  leaves  the  main  chan- 
nel of  the  river  and  this  trap  respondents 
maintain  a  shingle  mill,  which  they  supply 
with  bolts  for  the  most  part  by  towing  from 
the  sound  directly  up  the  slough  to  tbelr 
mill.  During  the  period  from  December  1, 
1909.  to  January  31,  1911,  appellant  on  dif- 
ferent occasions  kept  its  trap  closed  for  pe- 
riods of  ten  days  or  more,  causing  logs  and 
debris  to  accumulate  In  the  slough  above  the 
trap  so  as  to  completely  obstruct  navigation 
therein,  rendering  it  impossible  for  respond- 
ents to  bring  shingle  bolts  from  the  sound  up 
the  slongh  to  their  milL   Thia,  they  claim. 


resulted  In  their  damage,  measured  by  the 
loss  of  profits  which  they  would  have  earned 
In  the  operation  of  their  mill  during  the  pe- 
riod they  were  thus  d^rlred  of  a  suffldaiit 
supply  of  shingle  bolts. 

The  questions  Involved  In  the  contentions 
of  counsel  for  appellant  are,  as  we  view  them, 
wholly  questions  of  fact  It  is  ilrst  contend- 
ed that  respondents  did  not  make  proper  ef- 
forts to  procure  a  sutUcient  supply  of  shingle 
bolts  to  oontinuously  operate  tbelr  mill  dur- 
ing these  periods.  There  was  evidence  tend- 
ing to  show,  and  warranting  the  jury  in  be- 
lieving, that  the  mill  was  operated  during 
portions  of  these  periods  by  consumption  of 
shingle  bolts  acquired  by  respondents  from 
the  neighborhood  within  hauling  distance  by 
wagon;  but  that  the  roads  during  these  pe- 
riods were  very  bad,  and  it  was  Impossible 
to  get  a  sutUdent  supply  in  thia  manner.  It 
Is  also  contended  by  counsel  for  appellant 
that,  even  assuming  that  respondents  did 
make  proper  effort  to  get  bolts  in  this  man- 
ner, they  did  not  make  proper  effort  to  bring 
bolts  from  the  sound  up  the  main  channel 
of  the  river  and  down  the  slough,  the  river 
and  slough  In  these  portions  being  navigable; 
and  also  that  their  damage,  in  no  event, 
would  be  more  than  the  excess  cost  of  getting 
bolta  to  their  mill  in  this  manner  over  that 
of  getting  them  there  directly  up  the  slough 
from  the  sound.  It  appearing  In  the  evidence 
that  the  verdict  awarded  was  more  than 
this  excess  cost  would  bare  amounted  to. 
We  think,  however,  the  Jury  were  warranted 
iQ  believing  from  the  evidence  tbat  this  man- 
ner of  bringing  bolts  from  the  sound  to  re- 
spondents' mill  vras  attended  with  some  con- 
siderable risk  in  the  possible  loss  of  bolts  by 
reason  at  currents  and  snags  in  the  river.  We 
conclude  that,  in  view  of  the  evidence  tend- 
ing to  show  these  tacts,  the  qoestion  of  the 
reasonableness  of  the  efforts  made  by  re- 
spondents to  supply  their  mill  with  bolts  from 
sources  other  than  their  usual  soorce  of  sup- 
ply on  the  sound,  and  also  the  question  of 
the  extent  of  the  efforts  and  risks  respond- 
ents should  have  Incurred  In  bringing  bolts 
from  the  sound  to  their  mill  during  these  pe- 
riods by  way  of  the  main  channel  of  the  riv- 
er and  down  the  slough,  were  questions  for 
the  Jury. 

The  Judgment  1*  affirmed. 

CROW,  a  J.,  and  OOSB,  UOUNT.  and 
CHADWICE,  JJ.,  concur. 


STATB  ex  reL  CHICAGO,  M.  ft  P.  S.  BT.  t. 
SCFEBIOB  COUBT  FOU 
KING  COUNTY. 

(Supreme  Court  ot  Washington.   April  11!^ 
1918.) 

Justices  of  Tin  Peaci  jK  194*)— Bbhsbt  bt 

APPRAL— "AlIOUKT  IN  CONTBOVEBSY." 

The  S2S  which  Rem.  &  Bal.  Code,  I  6662. 
provides  shall,  in  case  of  judgment  for  plaiotiS 
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ID  an  action,  on  a  p&per  Umied  for  wsgeB,  be 
awarded  bim  as  damages  for  beinK  compelled  to 
aa^  provided  it  is  not  shown  defendant  had  a 
flufficiect  excuse  for  refusal  to  pay  tbe  claim, 
being  demanded  by  tbe  complaint  and  awarded 
by  we  jofltlce,  becomes  a  part  of  the  "amount 
in  ramtroverBy,"  within  section  1910,  authoris- 
ing an  appeal  from  a  Judgment  of  a  justice 
where  tbe  amount  in  controyersy,  exclusire  of 
costs,  exceeds  $20,  so  that  certiorari,  which  un- 
der section  1002  will  not  be  cranted  where  there 
is  a  ranedy  by  appeal,  will  not  He'  to  the  jua- 
tice. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  g|  774,  776 ;  Dec.  Dig.  S 
194.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  1,  pp.  876,  377;  voL  8,  p.  7574.] 

Department  2.  Original  application  by 
tbe  State  on  the  relation  of  the  Chicago, 
Milwaukee  &  Fnget  Sound  Railway  for  man- 
damuB  to  the  Superior  Conrt  for  King  Coun- 
ty.   Writ  refused. 

Geo.  W.  Eorte  and  F.  M.  Dudley,  both  of 
Seattle,  for  appellant.  C  Dell  Floyd,  of 
Seattle,  for  respondent 

MAIN,  J.  Thla  is  an  original  application 
In  tbis  court  for  a  writ  of  mandamus.  On 
December  15,  1911,  an  action  was  begun  by 
one  John  Hill  In  tbe  Justice  court  of  King 
county.  Relator  in  thla  proceeding,  Chicago, 
Milwaukee  ft  Puget  Sound  Railway  Com- 
pany, was  defendant  therein.  The  copiplalnt 
in  that  action  in  part  alleged  as  follows: 
"(2)  That  heretofore,  to  wit,  during  the  month 
of  November,  1911,  this  plaintiff  was  employ- 
ed by  defendant  to  work  for  defendant  as  a 
common  laborer  on  tbe  coast  division  of  said 
road  at  the  rate  of  two  dollars  ($2.00)  per  day. 
(3)  That,  In  pursuance  of  said  contract,  plain- 
tiff  worked  for  defendant  for  seven  (7)  days, 
making  a  total  of  fourteen  ($14.00)  dollars 
due  bim  for  labor;  that  a  credit  of  $4.50 
was  deducted  for  board,  leaving  a  balance 
due  plaintiff  of  nine  dollars  and  fifty  cents 
($9.S0).  (4)  That  plaintiff  ceased  to  work  for 
defendant,  and  defendant  Issued  to  plaintiff, 
as  evidence  for  said  labor,  an  Identification 
card  In  words  and  figures  as  follows,  to  wit: 
'Form  4S.  Chicago,  Milwaukee  &  Puget 
Sound  By.  Co.,  Coast  Division.  Identifica- 
tion Card.  Number  18.  Hontli,  November. 
M.  Stenaon,  Forenun.' " 

There  was  a  further  anegation  that  tiie 
identiflcatlon  card,  a  copy  of  which  Is  srt 
out  in  the  exowpt  from  the  complaint  above 
quoted,  had  been  presented  to  the  defendant 
at  its  office  Id  Seattle,  and  that  payment  had 
been  refused.  Then  followed  a  pray&r  for: 
(1)  ¥9.00,  the  amount  alleged  to  be  due  aa 
wages;  (9  damages  in  tbe  sum  of  $26;  and 
(3)  an  attorney's  fee  of  $20.  The  defendant 
In  that  action  answered,  admitting  -  liability 
for  the  sum  ot  $9JiO,  the  amoimt  due  for 
wages,'  and  dmyliis  faiiber  UabOtty.  It  also 
pleaded  that  the  statute  (Rem.  ft  Bal.  Code, 
I  66^,  under  which  the  damages  and  attor^ 
ney's  fees  were  claimed,  was  unconstltntlon- 


al  and  void.  The  trial  resulted  in  a  Judg- 
ment in  fovor  of  the  plaintiff  for:  (1)  $0.50 
the  wages  due;  C!)  $25  damages;  and  (3) 
$10  attorney's  fee.  On  December  26,  1911, 
the  defendant  In  an  action  In  the  justice 
court,  tbe  relator  here,  made  an  application 
to  the  superior  court  of  Bang  county  for  a 
writ  of  certiorari.  This  application  was 
granted  and  the  writ  issued  commanding  the 
justice  of  tbe  peace,  before  whom  the  cause 
bad  been  tried,  to  certify  to  the  superior 
court  a  true  and  correct  transcript  of  tbe 
records  and  proceedings  In  the  cause.  On 
December  2S,  1911,  the  respondent  in  tbe 
certiorari  proceeding  served  upon  the  ad- 
verse party  and  filed  In  tbe  cause  a  motion 
to  quash  the  writ  of  certiorari  upon  the 
ground  that  tbe  superior  court  was  without 
Jurlsdlct«)n  of  the  subject-matter  of  the  ac- 
tion. TUireafter,  and  on  February  8,  1912, 
and  before  the  time  expired  within  which  a 
return  was  required  to  be  made  as  command- 
ed by  the  writ,  the  motion  to  quash  the  writ 
came  on  for  hearing  before  the  superior 
court,  and  on  February  6,  1912,  the  court  en- 
tered an  order  sustaining  the  motion  to 
quash,  apparently  upon  the  ground  that  it 
was  without  Jurisdiction  over  the  subject- 
matter  of  tbe  action.  On  February  14,  1912, 
the  relator  filed  in  this  court  Its  application 
praying  that  the  superior  conrt  be  directed 
by  writ  of  mandamus  "to  take  and  exercise 
Jurisdiction  upon  the  said  application  for  a 
writ  of  certiorari  in  which  a  writ  of  review 
was  issued,  and  to  bear  and  determine  the 
said  application  for  a  writ  of  review  upon 
issue  Joined  therein." 

The  pivotal  qnestion  presented  by  the  facts 
above  stated  is  the  right  or  power  of  this 
court  to  direct  the  superior  court  to  take  Ju- 
risdiction In  the  certiorari  proceeding  and 
hear  and  determine  the  cause.  But,  before 
considering  this  question,  It  becomes  neces- 
sary to  determine  the  preliminary  question 
as  to  whether  or  not  the  controversy  could 
be  brought  before  the  superior  conrt  by  writ 
of  certiorari.  A  writ  of  certiorari  will  not 
be  granted  where  there  Is  a  remedy  by  ap- 
peal. Section  1002,  Rem.  ft  Bal.  Code,  pro- 
vide: "A  writ  of  review  shall  be  granted 
by  any  court,  except  a  police  or  Justice  court, 
•  •  ♦  to  correct  any  erroneous  or  void 
proceeding,  or  a  proceeding  not  according  to 
tbe  course  of  the  common  law,  and  there  is 
no  appeal,  npr  in  the  Judgment  of  the  court, 
any  plain,  speedy  and  adequate  remedy  at 
law."  An  appeal  may  be  taken  from  the 
Judgment  of  a  justice  of  the  peace  where 
the  amount  In  controversy,  exclusive  of 
costs,  exceeds  the  sum  of  $20.  Rem.  ft  Bal. 
Code,  S  1010,  provides:  "Any  person  may  ap- 
peal from  a  Judgment  or  decision  of  a  Jus- 
tice of  the  peace  to  the  sttperlor  court  where 
the  amount  in  controrenor,  ezdnsive  of  coats, 
exceeds  the  sum  of  $20^**  Where  suit  is 
brought  for  the  purpose  of  recovering  the 
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face  value  of  a  check,  mmorandam,  token, 
or  evidence  of  IndebtedneBS  Issued  In  pay- 
ment of  wages,  and  the  plaintiff  shall  re- 
cover, It  18  provided  by  statute  that  the  court 
shall  tax  the  sum  of  $25  to  the  Judgment  as 
damages.  Section  6562,  Rem.  ft  Bal.  Code, 
provides:  "Whenever  any  person  or  persons, 
company  or  corporation,  Is  compelled  to  sue 
for  the  recovery  of  the  face  value  of  check, 
memorandum,  token  or  evidence  of  indebted- 
ness, Issued  or  circulated  for  the  payment 
of  wages  for  labor,  by  reason  of  the  failure 
of  any  person,  firm,  company  or  person  [cor- 
poration] issuing  the  same,  falling  or  refus- 
ing to  pay  the  same  on  demand,  as  provided 
by  section  6560  of  this  chapter,  then  in  such 
case,  if  JudgmNit  should  be  granted  the  plain- 
tiff, the  court  shall  tax  an  attorney's  fee  of 
not  less  than  ten  nor  more  than  twenty-flve 
dollars  to  said  Judgment,  and  the  further 
sum  of  twenty-flve  dollars  aa  damages  to 
the  plaintiff,  suffered  by  the  plaintiff  by  rea- 
son of  being  compelled  to  sue  the  said  claim: 
Provided,  that  no  plaintiff  shall  recover  more 
than  the  face  value  of  his  said  claim  where 
the  payment  Is  refused  by  reason  of  a  dis- 
pute as  to  the  own^ship  of  the  said  claim, 
or  where  it  appears  satisfactorily  to  the 
court  or  Jury  that  the  defendant  had  a  suffi- 
cient excuse  for  the  refusal  of  the  payment 
of  the  said  claim,  the  burden  to  prove  the 
said  sufficient  excuse  being  on  the  defendant; 
and  should  the  court  or  jury  find  such  suffi- 
cient excuse,  the  same  Is  to  be  specifled  In 
the  Judgment  or  Terdict  of  said  court  or 
jury." 

From  the  ttatatea  quoted  It  will  be  weea. 
that,  under  section  1002,  a  certiorari  will  not 
issue  what  tbere  la  a  remedy  by  appetH 
Section  1910  permits  an  appeal  when  the 
amount  In  controversy  exceeds  the  sum  of 
|20.  Section  6562  allows  damages  In  the  sum 
of  |26  and  an  attorney's  fee  when  the  action 
Is  brought  upoii  a  check,  etc..  Issued  fbr 
wages.  The  question  whether  the  identlflca* 
Uon  card  npoa  whl<!h  suit  was  brought  tn  the 
Justice  court  comes  within  the  speclfleattons 
of  thta  section  of  4h«  statute  Is  not  before  us 
In  this  proceeding,  and  no  cqtfnlon  will  be 
expressed  thereon. 

The  concrete  qu«tlon  now  to  be  d^nuln- 
ed  is,  Doa  the  $26  damages  iwovided  for 
become  a  part  of  the  amount  In  controversy? 
If  it  does,  then  Uiere  Is  a  remedy  by  appeal 
Aom  the  Judgmoit  of  the  Justice  of  the  peace 
to  the  superior  court.  The  amount  of  wages 
sued  for  was  |9.60i.  OChe  complaint  speciflcal- 
ly  demanded  the  |2B  allowed  by  the  statute 
as  damages.  If  the  plaintiff  prerafledt  he 
would  not  only  recover  the  wages  due^  bht^ 
the  statutory  damages  as  w^  unless  the" 
defendant  was  able  to  show  sufficient  excuse 
for  not  paying  the  claim.  The  plaintiff's 
right  to  recover  damages  depends  upon 
whether  or  not  the  defendant  had  a  sufficient 
excuse  for  refusing  payment  of  the  original 


claim.  This  puts  In  Issue  a  question  of  fact 
The  right  to  recover  the  $26  as  damages  be- 
ing an  issue.  It  becomes  a  part  of  the  amount 
in  controversy.  It  follows,  therefore,  that 
there  was  a  remedy  by  appeal  from  the  Judg- 
ment of  the  justice  of  the  peace  to  the  su- 
perior court  This  remedy  by  ai^>eal  being 
open  to  the  defendant,  tn  no  event  was  It 
entitled  to  the  writ  of  certiorari. 

The  conclusion  we  have  reached  upon  this 
preliminary  question  disposes  of  the  present 
application  for  a  writ  of  mandamus.  We 
express  no  opinion  upon  any  other  question. 

The  writ  of  mandamus  will  be  refused. 

MOUNT,  MORRIS,  and  ELLIS,  33.,  con- 
cur.  FniX£>RTON.  jr.,  concurs  In  the  result 


STATU  ex  teL  CHICAGO,  M.  ft  P.  S.  BT.  T. 
SUPERIOR  COURT  FOR 
KING  COUNTY. 

(Snineme  Court  of  Washington.   April  iS, 

1013.) 

Department  2.  Original  application  by  tibe 
State  OD  the  relation  of  the  Chicago,  Milwaukee 
ft  Pnget  Sound  Railway  for  mandamus  to  the 
Superior  Court  for  King  County.   Writ  denied. 

Geo.  W.  Korte  and  F.  M.  Dudley,  both  of 
Seattle,  for  appellant  0.  Dell  Floyd,  of  Seat- 
tle, for  respondent. 

PER  CURIAM.  This  is  an  appllcatioa  (or 
a  writ  of  mandamus,  praying  that  the  superior 
court  of  King  county  be  directed  to  take  and 
exercise  jurisdiction  upon  an  application  for  a 
writ  of  certiorari.  The  qoestions  involved  are 
identical  with  those  presented  in  cause  10,180, 
181  Pa&  460,  decided  on  this  date. 

On  the  antbority  of  the  opinion  In  that  a^ 
tion,  the  writ  Is  deided. 


JOHN  LEE  OLAREB,  Inc.  t.  FIDEUTZ 
ft  DEiPOSIT  Ca  OF  MARYLAND. 

(Supreme  Court  of  Washington.  April  16* 
191S.) 

iNStTBANCX   (I  430*)  —  iNDBUHrrr  POUCT  — 

"Labckny.'* 

"Larceny"  Is  the  taking  of  money  or  prop- 
erty of  another  with  criminal  intent  to  deprive 
the  owner  of  its  use  and  benefit,  and  a  fidelity 
bond  protecting  against  pecuniary  losa  by  any 
act  of  "larceny  or  embezzlement"  of  plaintUTs 
employ^  would  not  include  loss  from  poor  busi- 
nesB  judgment  exercised  by  the  employ*!  result- 
ing in  her  becoming  indebted  to  plain  off  beyond 
an  agreed  amount 

lEd.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  S  480.* 

For  other  definltionB,  see  Words  and  Phrases, 
VOL  S,  pp.  8891-4008.] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  Everett  Smith,  Judge. 

Action  by  John  Lee  Clarke  Incorporated, 
against  the  Fidelity  ft  Deposit  Company  of 
Maryland.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed  and  remanded 
with  Instructions  to  dismiss. 
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William  W.  WUsblre,  of  Seattle,  £or  appe- 
lant John  P.  Hartman,  of  Seattle,  for  re- 
spondent 

MORRIS,  J.  Appeal  from  a  jndgment 
upon  a  fidelity  bond,  protecting  respondent 
against  pecuniary  losa  "by  any  act  of  larceny 
or  embezzlement"  of  Bessie  Luella  Churchill, 
as  an  emptoyd  of  respondent  Many  issues 
are  raised  by  the  briefs  as  to  liability  or 
nonliability  because  of  certain  issues  Incor- 
porated Into  the  trial  below  and  submitted 
here,  but  we  find  no  reason  for  determining 
these  questions;  since  there  Is  one  conclu- 
sion that  we  reach  from  the  record,  that  no 
liability  was  ever  established  upon  the  bond, 
in  that  the  record  fails  to  establish  any  lar- 
ceny or  embezzlement  on  the  i>art  of  the  one 
whose  honesty  the  bond  Insured. 

Respondent  is  a  New  Mexico  corporation 
dealing  in  Indian  curios,  blankets,  rugs,  and 
other  like  merchandise.  Prior  to  May  1, 
1910,  it  had  a  stock  of  merchandise  In  a 
store  on  Third  avenue,  Seattle,  valued  at  (2,- 
600.  About  that  time  it  entered  into  an  ar- 
rangement with  Miss  Churcfail],  consigning 
these  goods  to  her  at  25  per  cent  above  the 
invoice,  and  agre^ng  to  furnish  other  mer- 
chandise of  the  same  character  as  desired 
upon  tiie  same  terms;  Miss  Churchill  to  pay 
all  eq>enses  of  sale,  remit  for  all  goods 
consigned  and  sold,  "often  enough  so  that 
the  amount  dne"  respondent  upon  such  con- 
signed  account  should  never  exceed  $100,  and 
the  balance  arising  from  the  sale  of  such 
merchandise  to  be  retained  by  Miss  Churchill 
as  commissions.  There  is  much  controversy 
as  to  the  appellant's  knowledge  of  this  coo- 
tract,  which  seems  to  have  been  entered  into 
after  the  bond  was  written;  and  the  first  one 
not  being  satisfactory  to  respondent,  it  pre- 
pared a  second  one  and  forwardied  It  to  Miss 
Chnrchill  for  her  signature  and  delivery  to 
appellant,  some  four  months  after  the  bond 
was  written.  Whatever  may  have  been  tiie 
contract  between  respondent  and  Miss 
Oburcbill,  the  liability  of  appellant  Is  to  be 
determined  by  its  contract ;  assuming  that  It 
knew  an  abont  these  changed  contracts  and 
consented  thereto.  Its  liability  was  still  in 
the  language  of  Its  bond  against  pecaniazy 
loss  to  respondent  by  the  larcmy  or  embez- 
zlement of  Miss  ChnrchllL  Some  ttane  In 
July,  Miss  cniurchlll  became  dlssatlsfled  with 
bnalnesB  conditions  on  Third  avenue  and 
soui^t  a  location  tax  Beocmd  avenue.  She 
snceeeded  in  leasing  one-half  of  a  store  at 
$260  a  month.  At  this  time  die  was  indebt- 
ed to  respondent  In  about  $260.  She  wrote, 
informing  respondent  of  her  contemplated 
move,  and  saying,  unless  she  received  notice 
to  the  contrary,  she  would  spend  that  money 
In  making  contemplated  changes  In  the  new 
store.  On  July  14th  she  wrote  that,  if  re- 
spondent could  let  her  have  $360,  she  could 
"move  and  get  settled  with  what  she  had" 
and  pay  for  contemi^ted  changes  and  re- 


pairs. On  July  8th,  respondent  wrote  that 
it  tiiought  her  Judgment  was  good  as  to  the 
new  location,  but  it  did  not  wish  at  that 
time  to  assume  any  additional  financial  bur- 
dens by  itself  taking  up  the  proposition.  On 
July  29th,  respondent  writes,  congratulating 
her  on  her  "nerve"  In  moving  to  the  new  lo- 
cation with  ite  added  burden  of  expense. 
These  letters  are  referred  to  as  showing  that 
respondent  had  full  knowledge  of  the  move 
to  Second  avenue,  and  consented  thereto,  so 
long  as  it  was  not  asked  to  assume  any  bur- 
dens of  the  new  lease.  This  move  was  not 
a  success,  and  the  business  began  to  lose 
money.  The  added  rent  the  amount  paid 
out  in  changing  the  new  location  to  meet  the 
demands  of  the  business,  put  it  on  the  rock, 
and  It  virtually  failed.  On  August  18th,  re- 
spondent  writes  Miss  GhurchlU:  "I  feel  that 
you  have  been  very  careful  In  your  expend- 
itures as  shown  by  the  reporte  we  have  on 
file,  and  I  trust  you  have  been  Just  as  care- 
ful and  have  used  the  very  best  Judgment 
in  those  new  arrangements  you  are  making." 
In  this  letter  Mr.  Clarke  says  he  did  not  re- 
ceive her  letter  In  regard  to  the  $250,  and 
hence  had  not  answered.  On  Septembw  1st, 
seeing  she  could  not  make  it  In  the  new  loca- 
tion, a  second  move  was  made  to  a  room  In 
the  Butler  HoteL  Business  seemed  to  im- 
prove in  this  new  location  and  during  Sep- 
tember a  remittance  of  $90  was  made  to  re- 
spondent Res^ndent  however,  became  dls- 
satlsfled, and  sent  a  representative  to  close 
up  the  business.  This  representative,  with 
representatives  of  the  appellant  took  an  In- 
ventory of  the  merdiandise  Miss  Cburchill 
had  received  from  respondent,  gave  her  cred- 
it for  payments  and  other  Items  they  tliought 
her  entitled  to,  and  tonnd  a  balance  due  re- 
spondent of  $1^464.47,  which  amount  was  re- 
duced $12  by  the  lower  court  and  interest 
added,  making  the  Judgment  $1,600.17. 

It  is  not  disputed  that  tlie  rock  that  wreck- 
ed this  bnedness  was  the  move  to  Second  av- 
enue, with  Ito  enlarged  rental  and  amount 
expended  in  making  store  changes.  Miss 
GhurchlU  may  have  used  poor  buslcess  Judg- 
ment in  making  this  move,  but  it  is  another 
thing  to  say  that  because  she  lost  money  in 
attempting  to  put  the  busing  on  a  better 
paying  basis,  she  was  guilty  of  larceny  or  em- 
bezzlement She  appropriated  the  money  to 
what  she  deemed  to  be  the  demands  of  the 
business  for  the  jnutnal  benefit  of  herself 
and  respondent  She  did  not  misappropriate 
it  to  her  own  use,  or  make  such  a  conver- 
sion of  it  as  to  subject  her  to  a  charge  of 
larceny.  "Larceny"  Is  to  teke  the  money 
or  property  of  another,  with  criminal  intent 
to  deprive  the  true  owner  of  its  use  and  ben- 
efit There  is  nothing  of  that  kind  disclosed 
In  this  record,  and  this  bond  covers  notblng 
else.  It  does  not  cover  the  Indebtedness  of 
Miss  Churchill  to  respondent  or  the  balance 
due  it  on  its  consigned  account  It  protects 
respondent  against  the  dlshoneety  oC  Miss 


Digitized  by  Google 


470 


isi  PAcnrc 


BEPOBTBB 


(Watb. 


Churchill,  but  not  against  her  lack  of  tnud- 
ness  acumen.  Nor  doea  It  snarantee  the  anc- 
ceas  of  her  adventure.  The  lower  court 
aeemed  impressed  with  the  view  that  the  ap- 
pellant was  an  Insurer  tliat  IObb  QiurdiUl 
would  pay  respondent  f6r  all  loods  at  Its  in- 
voice price  to  her.  Thla  la  not  the  obligation 
of  the  bond  and,  while  these  compensated 
sureties  have  been  held  strictly  to  th^r  con- 
!  tracts  and  not  permitted  to  escape  liability, 
because  of  some  technical  breach  of  the  bond 
that  did  not  operate  to  their  prejadlce,  still, 
like  every  other  litigant,  they  have  a  right 
to  stand  upon  the  condition  of  their  liability 
as  fixed  In  the  bond.  That  is  the  contract 
and  the  only  one  that  can  be  enforced;  and 
when,  as  here,  we  find  Its  condition  has  not 
been  broken,  we  cannot  break  it  In  order  to 
compensate  respondent  for  one  kind  of  loss 
It  has  sustained,  because  It  has  paid  a  pre- 
mlnm  to  appellant  to  compensate  It  for  an- 
other kind  of  loss  It  might  sustain,  any  more 
than  we  could  permit  a  recovery  under  a 
policy  covering  a  dwelling,  when  the  Insnr- 
ed  had  lost  his  bam  by  fire.  Larceny  and 
embezzlement  are  terms  well  defined  In  law, 
and  any  obligation  Insuring  against  the  com- 
mission of  these  offenses  cannot  be  extended 
to  cover  pecuniary  losses  occurring  from  oth- 
er causes.  The  bond  as  written  was  a  fidel- 
ity risk,  Insnrlng  the  honesty  of  Miss  Church- 
lit,  and  not  a  financial  risk  guaranteeing 
her  ability  to  pay  her  Indebtedness  as  as- 
sumed or  contemplated  as  a  liability  under 
ber  contract  with  respondent. 

The  Judgment  la  reversed  and  remanded 
with  instructions  to  dismiss. 

CROW,  C.  J.,  and  FULLERTON,  ELLIS, 
and  MAIN,  JJ.,  concur. 


AUHILLEB  et  al.  v.  CTIT  OF  NORTH 
-  YAKIUA. 

(Supreme  Court  of  Washington.    April  18, 

1918.) 

MuinCIPAL  COBPOBATIOITS  (S  474*)— PUBUO 

ilipboveubnts  —  assessicent     di8xbict  — 

Benefits— Omitted  Pbopebtt. 

Under  Rem.  &  BaL  Code,  S  7707,  provid- 
ing  that  the  coit  of  a  muDidpal  improvement 
shall  be  assessed  on  all  the  proper^^  in  a  lo- 
cal improvemeat  district  in  proportion  to  the 
benefits  derived  by  the  improvemeat,  an  as- 
sessmeot  for  the  constmction  of  a  subsewer 
was  not  erroneons  because  certain  lots  with- 
in the  district  were  not  assessed,  In  the  ab- 
sence of  a  showing  that  they  were  beoefited, 
or  that  the  aaaessmg  officers  acted  arbitrarily 
or  fraudulently. 

[Bd.  Note,— For  other  cases,  see  Municipal 
OorporatlouB,  CenL  Dig.  11  1122-1124;  Dee. 
Dig.  I  474.*] 

Department  1.  Appeal  from  Superior 
Conrt,  Yakima  Ooonty;  H  B.  Preble^  Judge. 

Action  by  W.  J.  Avmtller  and  otbers 
agalnat  the  City  of  North  TaUma.  Judg- 
ment for  defendant,  and  plalntlfls  appeaL 
Afflrmed. 


Lee  O.  DeUe^  of  North  Taklma,  for  ap- 
pellants. Guy  O.  Shumate,  of  Nortii  TaU- 
ma, fbr  respondent 

MOUNT,  J.  This  action  was  brought  to 
set  aside  an  assessment  upon  plalnUtFs*  lots 
for  the  construction  of  a  sewer  In  front 
thereof  by  the  defendant  city.  The  cause 
was  tried  without  a  Jury  upon  atlpulated 
facts.  The  action  was  dismissed,  and  plain- 
tiffs appeal. 

It  la  only  necessary  to  notice  one  point  In 
this  case.  It  appears  that  the  defendant 
dty  declared  Its  Intention  to  construct  a 
subsewer  along  certain  streets  in  front  of 
plaintiffs*  property  in  said  city.  A  resolu- 
tion was  thereupon  passed  estimating  the 
cost  of  the  Improvement  at  the  sum  of  $4,- 
000,  and  providing  that  the  costs  should  be 
assessed  and  levied  upon  certain  described 
lots.  Thereafter  the  dty  council  passed  an 
ordinance  providing  for  the  construction  of 
the  sewer;  also,  that  the  expense  thereof 
should  be  assessed  to  and  levied  npon  the 
property  Included  in  the  Improvement  dis- 
trict created  and  provided  for  in  the  ordi- 
nance. Afterwards  the  sewer  was  construct- 
ed. After  the  constmction  thereof  the  "com- 
mittee on  streets  and  ditches"  filed  its  re- 
port with  the  dty  clerk.  By  thia  report  It 
was  found  that  the  expense  to  he  home  by 
the  property  benefited  was  the  sum  of  |3,- 
200.30.  Thereupon  the  dty  by  resolution 
directed  the  "committee  on  streets  and  ditch- 
es" to  prepare  an  assessment  roll  including 
all  property  located  In  said  improvement  dla- 
trict,  and  to  file  the  same  aa  required  by 
law.  Such  roll  was  snbseqnentiy  made. 
Twenty-dx  lots  which  were  named  as  being 
within  the  assessment  district  were  not  as- 
sessed for  any  part  of  the  cost  of  the  snb- 
sewer. 

The  contention  of  the  appellants  la  that  it 
was  incumboit  upon  the  dty,  having  created 
the  assessmoit  district,  to  assess  eadi  lot 
within  the  district,  and  that,  because  these 
omitted  lots  were  not  assessed,  all  ttie  re- 
maining lota  were  compelled  to  bear  a  great- 
er proportion  of  the  coat  of  the  aewer  than 
If  the  lota  ao  tmiitted  had  been  aasessed. 
This  latter  statement,  of  course,  is  manifest 
The  atatute  provides  (section  7707,  Rem.  & 
Bat  Code):  *  •  That  audi  isvrovfr 
ment  shall  be  made,  and  that  the  cost  and 
expense  thereof  shall  he  taud  and  assessed 
upon  all  the  property  In  such  local  improve- 
ment district,  whidi  cost  diall  be  aasceecd 
in  proportion  to  flie  beneflta  derived  by  aald 
improvement  *  *  * "  It  is  plain  from 
this  provision,  and  the  general  rule  is,  that 
in  an  assessment  district  property  whidi  is 
not  braieflted  by  the  improvement  is  not 
Uable  to  assessmoit  Dillon  on  Munidpal 
Corporatlona  (6th  Ed.)  |  1458. 

Then  ia  no  showing,  either  In  the  plead- 
ings or  in  the  agreed  statement  of  facts,  to 
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the  effect  that  Qiese  26  lots  wblch  were  omit' 
ted  from  the  assessment  roll  were  benefited 
the  conetmctlfui  of  the  sewer.  If  they 
are  not  benefited,  they  are  not  liable  to  aa- 
sessment  It  Is  not  alleged  In  the  complaint, 
and  there  Is  no  showing  to  the  effect,  that 
the  property  which  was  assessed  within  tlie 
district  was  not  benefited  to  the  extent  of 
the  assessment  The  presumption,  of  course, 
Is  that  the  offlcers  who  made  the  assessment 
did  their  dnty  and  assessed  all  of  the  prop- 
^erty  according  to  the  benefits  received.  "Ehr- 
ery  reasonable  presumption  Is  made  in  favor 
of  the  regularity  and  propriety  of  the  action 
of  public  officers.  Accordingly,  a  property 
owner  who  complains  of  the  omission  of 
land  from  a  local  assessment  must  show  af- 
firmatively that  such  land  was  benefited  by 
such  Improvement  and  that  the  omlsEdon 
thereof  was  improper.  The  mere  fact  that 
certain  land  was  omitted  from  the  assess- 
ment Is  not  snffldent  to  Invalidate  the  as- 
sessment, unless  the  complainant  further 
shows  that  such  property  should  have  been 
Included.  The  fact  that,  after  an  assess- 
ment has  been  levied,  the  city  confesses  In 
court  that  certain  property  is  not  benefited 
thereby,  and  the  court  accordingly  sets  aside 
such  assessment  as  to  sucb  property  does 
not,  in  the  absence  of  fraud  or  of  a  showing 
that  the  omitted  property  was  In  fact  bene- 
fited, invalidate  the  assessment  as  to  the  re- 
maining property.  The  mere  fact  that  con- 
tigoous  property  is  not  assessed  does  not  in- 
validate the  assessment  In  the  absence  of  a 
showing  that  such  property  is  l}enefited, 
where  the  assessment  is  to  be  levied  on  prop- 
erty benefited  and  there  has  been  no  deter- 
mination that  contiguous  property  has  been 
benefited."  Section  643, 1  Fage  &  Jones,  Tax* 
ation  and  Assessment 

Under  this  rule,  It  is  quite  clear  that  the 
mere  fact  of  omission  of  certain  property 
within  the  district  does  not  invalidate  the 
assessment  upon  the  other  property,  espe- 
cially where  there  Is  no  showing  that  the  as- 
sessing officers  acted  arbitrarily  or  fraud- 
ulently. The  court  therefore  properly  refus- 
ed to  set  aside  the  assessment 

The  Judgment  is  affirmed. 

CROW,  C.  J.,  and  CHADWICK,  OOSB, 
and  PAKKEB,  JJ.,  concur. 


INIDEPENDENT  ASPHALT  PAYING  GO.  T. 
HEIN  et  sL 

(Snimme  Oourt  of  Washington,   April  19, 
181&) 

1.  Appeal  and  Bbbob  (|  999*)— Bbvibw— Tka- 

DICT. 

The  verdict  of  a  Jury  upon  as  issue  cor- 
rectly Bubmitted  is  controlling  on  appeaL 

[Ed.  Note.— For  other  cnses,  see  Appeal  and 
Error.  Oent  Dig.  ||  S012-mi.  89^  3924; 
Dec.  Dig.  i  999.*! 


2.  AiVEAi.  Ann  Ebbob  (|  702*)— Tbial  (i 

JiKS*)— Review — Instbuctioits. 

Where  all  of  the  instructions  given  were 
not  broaght  up  to  the  appellate  court  objections 
to  disconnected  portiona  caniiot  be  sustained ; 
for  instructions  must  be  read  as  a  whole,  and 
it  will  not  do  to  pick  out  mere  excerpts  and  say 
the;  did  not  correctly  state  the  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  U  2936-2938:  Dec.  Dig.  i 
im^Tviai,  Cent  Dig.  H  703-717;  Dec  Kg. 

3.  BornDABiEs  (f  41*)  —  Actions  —  iNsTBtio- 

TIONS. 

Id  an  action  involving  the  boundary  of 
land,  an  instruction  that  if  oriRinal  govemraent 
monuments,  Iedowu  as  the  initial  point,  can  be 
definitely  ascertained  then  the  jury  must  ascer- 
tain from  the  evidence  as  to  whether  or  not  the 
meaeurements  as  testified  to  by  the  witnesses 
for  the  plaintiff  are  correct,  and  if  so  found  the 
verdict  should  be  for  plalnttll^  is  not  improper. 

LEd.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  H  20S-207;  Dec.  Dig.  |  41.*I 

4.  Appbal  akd  Ebbob  (|  702*)— Review— I»- 

STBTJCnONa. 

An  instruction  that  If,  from  the  preponder- 
ance of  the  evidence,  the  jury  found  the  fences 
of  the  defendant  were  on  the  property  of  ]^in- 
tiff  verdict  should  be  for  the  plaintiff,  cannot  be 
held  redundant,  where  the  instructions  as  a 
whole  are  not  presented  oo  appeal ;  for  it  must 
be  presumed  that  the  jury  were  properly  in- 
structed as  to  the  rules  for  determining  to  whom 
the  land  beloni^ed. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  {i  29S0-W8;  Dee.  Dig.  f 
702.*] 

5.  Appeal  and  Ebbob  (S  200*) — Pbebentation 
OF  Grounds  of  Review  its  Const  Below — 
Necessitt. 

Where  an  answer  was  objected  to  as  not 
respooBive  to  a  question,  the  error  in  allowing  It 
cannot  be  reviewed,  where  there  was  no  mo- 
tion to  strike  and  no  request  for  an  instruction 
for  the  jury  to  disregard  It. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SI  1273, 1283-1289;  Dec.  Dig. 
I  200.*]  ,  » 

D^rtment  2.  Appeal  from  Superior  Court, 
Kitsap  County;  W.  P.  BeU,  Judge. 

AcUon  by  the  Independent  Asphalt  Paving 
Com[)any  against  Joseph  N.  Heln  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.  Affirmed. 

Frank  A.  Paul  and  Addison  W.  Hastie, 
both  of  Seattle,  for  appellants.  Jas.  W.  Carr, 
of  Bremerton,  for  respondent 

MORRIS.  J.  This  action  Involves  the  own- 
ership and  right  of  possession  of  a  strip  of 
land  J.20  feet  in  width  by  about  2,600  feet  In 
length.  Respondent  alleging  the  ownership 
and  right  of  possession  In  Itself  brought  the 
actton,  alleging  the  claim  of  appellants  to 
the  ownership,  and  that  under  this  claim 
they  were  intending  to  take  possession  and 
deprive  respondent  of  Its  use  and  occupancy, 
and  praying  for  a  decree  puttliv  it  in  posses- 
sion of  the  strip  and  enjoining  the  appellants 
from  asserting  any  claim  thereto.  The  ap- 
pellants, by  answer,  asserted  their  title  and 
ownendilp  of  the  strii^  and  prayed  a  A'stiIbb- 
al  of  the  action.  A  temporary  restraining  or- 
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der  was  Issued  by  the  court,  enjoining  appel- 
lants from  taking  any  atepe  to  assert  ttielr 
claim,  and  the  cause  proceeded  to  trial.  Ap- 
pellants asked  the  court  to  snboiit  tbe  Issues 
to  a  Jury,  which  was  done,  and  a  verdict  re- 
turned In  favor  of  respondent  as  to  all  is- 
sues. Appellants  then  moved  for  Judgment 
notwithstanding  verdict,  which  was  denied. 
The  court  there  entered  Judgment  on  the  ver- 
dict, and  this  appeal  follows. 

[1]  The  first  error  assigned  is  the  denial 
of  these  motions.  We  can  find  no  error  in 
these  denials.  The  evidence  waa  of  such  a 
character  that  the  Jury  could  determine  that 
the  respondent  was  right  in  Its  contentl(m, 
and  it  is  not  for  us  to  say  that,  under  these 
circumstance^  tbe  verdict  should  have  been 
otherwise.  It  has  so  often  been  held  that 
the  verdict  of  a  Jury  upon  an  Issue  correctly 
submitted  to  It  Is  controlling  on  appeal  that 
we  will  seek  no  other  reason  for  overruling 
this  assignment 

[2]  It  Is  next  contended  that  two  instruc- 
tions were  erroneous.  Tbe  InstmctionB  giv- 
en by  the  court  are  not  sent  up.  The  two 
complained  of  are  printed  In  the  brief.  This 
Is  not  suffldent  to  raise  any  queatlou  of  er- 
ror. We  have.  In  connection  with  other 
courts,  often  said  that  instructions  must  be 
read  as  a  whole.  It  will  not  do  to  pick  out 
excerpts  from  the  whole  body  of  Instructions 
and  say  "thla  does  not  correctly  state  the 
law."  Standing  alone  perhaps  it  does  not, 
yet  wben  read  In  connection  with  other  In- 
Btractions  and  fitted  Into  its  proper  place  no 
error  could  be  found. 

[I]  One  of  these  complalned-of  instructions 
was  as  follows:  "It  you  find  from  the  evi- 
dence that  suCh  original  govemment  monu- 
ments, conunoDly  known  u  the  initial  point, 
can  be  definitely  ascotalned,  then  In  this 
case  you  will  ascertain  from  the  evidence  as 
to  whether  or  not  the  measurements  as  testi- 
fied to  the  witnesses  for  the  plalntUf  are 
correct;  and  If  you  so  find  then  your  verdict 
will  be  for  the  idalntlff.'*  Appellants  attack 
the  Instruction  as  not  b^ng  c<msl8tent  with 
the  two  precedhig  instructions,  and  thus  con- 
fusing tbe  Jury;  but  we  do  not  know  what 
these  two  preceding  instructions  were,  and 
hence  we  cannot  say  there  Is  any  inconsisten- 
cy or  confusion.  As  it  stands  alone,  we  can 
see  no  error  in  it  If^  knowing  the  true  Ini- 
tial point,  the  measurements  submitted  by 
plaintiff  were  correct  and  established  Its  con- 
tention, manifestly  it  was  entitled  to  a  ver- 
dict, and  that  Is  all  the  Instruction  saya 

[4]  The  next  instruction  complained  of  Is: 
"Tou  are  further  instructed  that  If  you  find 
from  a  preponderance  of  the  evldoice  that 
tbe  fences  of  tbe  defendants  Heln  or  Weid- 
llch,  or  either  of  them,  are  upon  the  property 
of  the  plaintiff  or  any  part  thereof,  your  ver- 
dict win  be  for  tiie  plaintiff."  This  Instruc- 
tion waa  evidently  intended  to  cover  a  dis- 
puted point  in  tbe  evidence  as  to  whether 


tliese  fences  were  on  plaintiff's  or  defend- 
ants* landa  We  must  assume  the  Jury  were 
properly  instructed  as  to  tbe  pro]:>er  rules  for 
determining  to  whom  tbe  land  belonged,  and 
this  being  done  It  would  follow  that,  so  far 
as  the  claim  of  ownership  or  possession  waa 
represented  by  the  fences,  plainttff  would  be 
entitled  to  a  verdict  if  defendants'  fences 
were  on  plaintiff's  lands.  The  objection  la 
that  the  instruction  Is  redundant  and  sur- 
plusage, but  for  the  reasons  heretofore  gtvm 
we  cannot  say  whether  it  Is  tff  not;  and 
hence  we  find  no  error  In  it 

[I]  The  next  ^or  assigned  Is  to  the  ruling 
of  the  court  upon  an  objection  made  during 
the  examination  of  a  dvll  engineer,  who  was 
detailing  a  survey  made  by  him.  A  question 
was  asked  to  which  no  objection  was  made^ 
and  the  witness  answered.  Counsel  for  ap- 
pellants then  said:  "We  object  to  the  use  of 
legal  proposltlona  The  Oourt:  Objectiou 
overruled.  Mr.  Hastie:  It  is  Incompetoit, 
Immaterial,  and  not  responsive  to  the  qoes* 
tion.  I  think  that  is  not  a  question  for  the 
surveyor  to  settla  Mr.  Oarr:  I  want  to 
know  what  be  runs  his  line  by.  The  Court: 
Objectiou  overruled."  Tbe  first  objection 
called  for  no  ruling  by  the  court,  since  It  was 
not  asked  to  strike  the  answer.  Under  our 
practice,  if  an  answer  contains  improper 
matter,  the  court  should  be  asked  to  strike 
It  In  his  second  objection  counsel  makes  it 
plain  that  the  objection  was  based  upon  the 
answer  as  not  being  responsive  to  the  ques- 
tion. If  he  so  considered,  he  should  agnin 
have  asked  the  court  to  strike  It,  and  re- 
quested an  instruction  to  the  Jury  to  disre- 
gard it  Not  having  done  so,  we  cannot  say 
it  was  error,  since,  if  the  answer  was  im- 
proper, counsel  neglected  to  make  use  of  am- 
ple opportunity  afforded  him  at  the  time  to 
correct  the  error. 

The  Judgment  Is  affirmed. 

CROW,  a  J.,  and  MAIM.  BLUS,  and 
FULLERTON,  JX,  concur. 


CITY  CAB.  CARRIAGE  A  TRANSFER  CO. 
V.  HATDEN,  Commissioner  of  Public 
Safety,  et  aL 

(Supreme  Court  of  Washington.   April  14, 

1913.) 

1.  APPEAL  AND  BbBOB  (|  154*)— PBOCEBDINOS 

Pending  Appkal  —  AccsPTAncK  or  Judo- 

HENT. 

Where  officers  <rf  a  city,  prosecuting  with 
diligence  an  appeal  from  a  decree  reatralniug 
the  enforcement  of  roles  regulating  backmen 
while  at  a  paBsenger  depot  in  the  dty,  sought 
nnBuccesafally  to  supersede  the  effect  of  the 
decree  itending  the  appeal,  the  mere  fact  that, 
pending  the  appeal,  they  made  other  regnla- 
tioDB  for  backmen  at  the  depot  did  not  show 
an  acceptance  of  the  deerse  and  did  not  ao- 
thorise  a  dismissal  of  the  appeaL 

[Ed.  Mote.— For  other  eases,  see  Appesl  and 
Error.  Cent  Dig.  H  QB7-M;  Dec  Dig.  I 
154.*] 
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2,  Injunction  <g  8S*)— BNFOBcxiam  or  Po- 
lice Reouutiohs  —  Ihadbqvaot  or  Bni~ 
EDT  AT  Law. 

InjuDcUon  lies  to  test  the  validity  of  police 
regulauons  and  ordinaDces  coTerDing  hackmen 
vhile  at  a  pasBCDger  depot  ui  a  <dty,  since  the 
legal  remediea  of  sabmittiog  to  an  arrest  or 
bringmg  an  action  in  damagea  are  Inadeqaate. 

£Bd.  Note.— For  other  eacef.  aea  Injonction, 
Cent  IMg.  H  155, 166;  Dec.  Ug.  |  86>] 

&  HnnioiPAL  OoBPOBATiom  (i  614*)— Po- 

UCB  ReOUUTIONS— RxOUIATinG  EUOKKEN 

— Validitt.' 

A  city  has  power,  in  the  Interest  of  good 
order,  pabUc  peace,  and  safety,  to  regulate  the 
conduct  of  hackmen  and  others  soliciting  the 

Srivilege  of  carrying  travelers  from  raOroad 
epots  in  the  city  to  t^elr  destination. 
[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Cent  Dig.  IS  1350-1852;  Dec 
Dig.  I  614.*] 

4.  MumcxFAi.  CoEPOBATions  (I  625*)— Rso- 
uiATiON  or  Haokhxn— RKasoNAKxmn. 
A  regulation  of  a  city  goTemlng  the  con- 
dact  of  hackmen  and  others  soliciting  the  prlT- 
Oege  of  carrying  travelers  from  depots  in  the 
cit7  to  their  destination,  which  require  hack* 
men  to  keep  themselTea  and  their  vehicles  with- 
in an  aasigned  place  while  soUctting  for  patron- 
age. Is  not  unreasonable,  and  the  mere  fact 
that  the  places  assigned  are  not  of  equal  val- 
ue for  solicitation  does  not  render  the  regula- 
tion invalid. 

[Ed.  Note.— For  other  cases,  see  Hanidpal 
Corporatiotu,  Cent  Dig.  ||  1878,  1879;  Dec. 
Dig.  I  e25v*3 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  E.  K.  Pendergast, 
Judge. 

Action  by  the  City  Cab,  Carriage  &  Trans- 
fer Company  against  Z.  Hayden,  as  Com- 
missioner of  Public  Safety  of  the  City  of 
Spokane,  and  others.  From  a  Judgment  for 
ItolntUf,  defendants  appeaL  BeTersed  and 
remanded,  with  instractlona. 

EC,  H.  St^hens  and  E&mest  B.  Baigeant, 
botb  of  Spokane  (Alex.  M.  Winston,  of  Spo- 
kane, of  cooiiseO,  for  an>eIlantB.  John  H. 
Oleaara  and  A.  G.  Gray,  both  ot  Sptftane, 
for  reepondent 

FCLLBRTON,  J.  The  respondent,  who 
was  plaintiff  below,  brought  this  action, 
against  the  appellants  to  enjoin  them  from 
enforcing  certain  rules  and  regulations  pro- 
mnlgated  by  the  respondent  Hayden,  as  com- 
missioner of  public  safety  of  the  of  Spo- 
kane, Intended  for  the  regulation  and  con- 
trol of  hacks,  omnibuses,  and  other  vehicles, 
and  persons  In  charge  of  the  same,  while  at- 
tending upon  the  arrival  of  trains  at  the 
depot  of  the  Northern  Pacific  Railway  Com- 
pany In  that  city.  The  respondent  bad  a  de- 
cree In  the  court  below,  and  this  appeal  is 
prosecuted  therefrom. 

The  tracks  of  the  Northern  Pacific  Railway 
Company  extend  through  the  city  of  Spo- 
kane in  an  easterly  and  westerly  direction. 
Its  depot  grounds  are  practically  In  the  heart 
of  the  city,  perhaps  a  littie  to  the  easterly 
thtfeof.    The  exit  gates  for  paasengwa 


thereftom  open  Into  a  street  called  First  are- 
noe^  wbldi  alao  extends  easterly  and  westeiv 
ly,  practically  paralleling  the  railway  tracks ; 
the  exit  gates  opening  Into  First  avenue  at  a 
point  opposite  the  Junction  of  Bernard  street 
therewith.  Passengers  leaving  the  depot 
grounds  through  these  gates  for  the  hot^ 
of  the  dty  usually  turn  west  along  First  ave- 
nue^ uatng  the  sidewalk  on  the  aonth  side  of 
the  Btieet  On  April  28,  1912,  the  dty  of 
Spokane  by  ordinance  onpowered  its  e<»D- 
mlssloner  of  public  saf^  to  make  and  estab- 
lish roles  and  regolaUons  for  the  control  of 
badcs^  omnSbuaea,  cabs,  express  wagons,  and 
other  vehldes,  and  persons  in  charge  of  the 
samei,  while  attending  at  and  near  the  sever* 
al  railway  stations  in  that  dty  to  meet  paa- 
eengem  on  the  Incoming  trains,  e^edaUy 
empowertii«  him  to  designate  "the  place  or 
places  at  whldi  hacks,  omnibuses,  cabs,  ex- 
press wagons,  and  other  vehldes,  and  each 
and  every  v^de  aforesaid  sliaU  be  allowed 
to  stand  at  or  near  sudi  railway  stations, 
and  also  make  such  other  rules  and  regnla- 
tlons  as  may  be  necessary  for  the  regulation 
and  control  by  the  police  d^nrtment  of  all 
hatfts,  omnibuses,  cabs,  express  wagons,  and 
other  vehldes,  and  persons  in  charge  of  the 
same,  at  and  near  railway  stations  in  the 
dty  of  Spokane." 

Acting  pursaant  to  tbe  anttiority  vested  in 
him  by  the  ordinance,  tlie  commissioner  of 
public  safety  prepared  and  pat  Into  diect  for 
the  control  of  vehldes  at  the  depot  of  the 
Northern  Padflc  Railway  Company  the  fol- 
lowing regolaUons:  "Northern  Padflc  Depot 
Traffic  Regulations.  To  be  enforced  from 
and  after  midnight,  April  26th,  1912.  AU 
busses  and  other  vehicles  exclusively  for  ho- 
tel passenger  service  shall  stand  bade  to  the 
curb  on  the  south  side  of  First  avenue,  and 
west  of  the  west  side  of  the  exit  gate,  such 
space  reserved  to  extend  one  hundred  (100) 
feet  west  on  said  curb  line.  All  such  con- 
veyances to  conspicuously  display  a  card  giv- 
ing names  of  hotels  which  they  are  repre- 
senting, and  stating,  'For  hotel  passenger 
service  only.'  Each  vehlde  shall  have  eight 
feet  space  on  curb  line,  spaces  to  be  number- 
ed from  one  up,  commencing  at  east  end.  . 
No  hotel  shall  be  represented  in  this  space 
by  more  than  one  carrier.  The  assignment 
to  positions  shall  be  as  follows:  (1)  Spokane 
HoteL  (2)  Padflc  Hotel.  (3)  Pedlcord  Ho- 
tel. (4)  Ridpatb  HoteL  (5)  Victoria  Hotel. 
(6)  Halllday  Hotel.  (7)  Empire  Hotel.  (8) 
Goeur  d'Alene  Hotel.  9)  Fairmont  Hotd. 
(10)  Majestic-St  Nicholas.  (11)  Calumet  Ho- 
teL  Each  of  the  above  represented  by  indi- 
vidual bus  or  tazlcab.  Any  other  hotel  wish- 
ing space  in  this  reserve  shall  be  assigned  to 
the  west  end  in  tbe  order  of  their  applica- 
tion. Nothing  in  these  rules  shall  be  con- 
strued as  a  concession  to  a  common  carrier 
and  bona  fide  contract  with  hotel  or  hotels 
must  be  bad  to  entitle  representatives  to  po- 
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sltion  In  this  reeerre.  PersonB  In  charge  to 
stand  Immediately  at  the  rear  of  their  vehi- 
cle and  soliciting  In  an  ordinary  tone  of  voice 
to  be  allowed  In  this  space.  All  vehicles 
carrying  passengers  for  rooming  houses  and 
hotels  not  regularly  employed  and  also  cater- 
ing to  regular  passenger  traffic  shall  stand 
back  to  the  curb  line  and  occupy  a  position 
on  the  east  side  of  Bernard  street  north  or 
the  north  line  of  First  avenue  and  imme- 
diately to  the  rear  of  vehicles  not  over  three 
feet  from  curb  line.  No  loud  or  boisterous 
calling  to  be  permitted.  ♦••  No  ex- 
press wagons,  drays,  hacks,  automobiles,  pri- 
vate carriages,  tazlcabs,  transfer  wagons  or 
any  kind  of  vehicle  will  be  permitted  on 
south  side  of  First  avenue  east  of  the  west 
line  of  the  west  exit  gate  except  the  transfer 
bus  and  to  load  or  unload  baggage  or  pas- 
sengers, and  no  soliciting  of  business  shall 
be  done  while  loading  or  unloading  baggage 
or  passengers.  Expressmen  when  calling  for 
baggage  at  the  baggageroom  door,  first  in, 
first  out,  system,  will  first  secure  the  baggage 
at  the  baggageroom  door  and  then  drive  up 
with  their  vehicle  and  load  such  baggage  as 
soon  as  possible  and  drive  away.  It  shall 
not  be  permitted  for  any  driv^  of  such  ex- 
press wagon,  his  assistant  or  any  one  accom- 
panying him,  to  solicit  any  new  business 
while  at  or  on  the  depot  platform.  Z.  Ei. 
Hayden,  Commissioner  of  Public  Safety." 

The  trial  court  found  that,  wh«i  regula- 
tions were  first  promalgated  for  the  contrcd 
of  vehKdeB  attending  at  tlie  d^t,  Qie  Hotel 
Spokane  was  tiie  only  hotel  In  the  city  then 
operating  an  omnlbns,  and  that  it  was  then 
assigned  to  the  position  It  now  occupies,  and 
that  thereafter,  as  the  hotds  named  Installed 
such  omnibuses,  tta^  were  accorded  spaces 
to  the  westward  of  the  space  assigned  the 
Hotel  Spokane  In  the  order  of  their  applica- 
tions. After  the  promulgation  of  the  order 
by  the  commissioner  of  public  safety,  the  re* 
spondent  obtained  a  contract  from  a  number 
of  hotels  In  the  city  of  Spokane,  not  listed 
In  the  order  of  the  commissioner,  grantliv  it 
the  exclusive  right  to  carry  passengers  to 
and  from  such  hotels  to  the  depot  named, 
and,  on  its  making  this  fact  known  to  the 
commissioner,  was  assigned  a  space  imme- 
diately to  the  west  of  the  spaoe  last  assign- 
ed in  the  commisBloiwr's  order  before  quoted. 
The  evidence  danongtrated,  and  It  was  found 
by  the  court,  that  the  pecuniary  value  of 
these  spaces  aa  locations  decrease  rapidly  as 
they  proceed  westward.  It  was  found  that 
travelers  ftom  the  arriving  trains,  desiring 
a  hotel,  nsnally  found  a  satisfactory  one  be- 
fore they  readied  the  end  of  the  line  of  car- 
riages, and  that,  while  the  first  place  occu- 
pied by  the  omnlbns  of  the  Hotel  Spokane 
was  an  extremely  desirable  space,  tbe  one 
to  the  extreme  westward  was  of  little  or  no 
value  for  picking  up  stray  guests  who  had 
no  definite  hotel  selected  before  their  ar- 
rival at  the  depot. 


The  respondent  refused  to  recognize  the 
commissioner's  authority  In  the  premises  and 
sought  to  place  its  omnibus  in  any  vacant 
apace  It  found  on  arriving  at  the  depot 
grounds,  regardless  of  the  fact  that  such 
space  had  been  assigned  to  the  use  of  the  ve- 
hicle from  another  hotel.  On  its  driver  be- 
ing forced  to  withdraw  from  such  space  and 
being  threatened  with  arrest  If  he  persisted 
In  placing  his  vehicle  in  any  assigned  space 
other  than  his  own,  this  action  was  brought 
for  an  Injunction  as  before  stated.  The  trial 
court  found  the  regulation  unreasonable  and 
void  and  entered  a  decree  setting  It  aside. 

[1]  On  perfecting  their  appeal,  the  appel- 
lants sought  to  supersede  the  effect  of  the 
decree  pending  the  hearing  In  this  court, 
making  application  both  to  the  lower  court 
and  this  court  They  were  denied  the  right 
and  thereupon  promulgated  a  new  order  In 
which  the  omnibuses  representing  the  several 
hotels  named  were  assigned  spaces  as  before, 
but  foi'  limited  times  only;  the  one  at  the 
head  of  tbe  line  being  required  to  drop  to 
the  foot  thereof  at  the  end  of  every  month 
and  the  others  moving  one  space  easterly. 
The  respondent,  showing  the  foregoing  facts 
by  affidavit,  moves  to  dismiss  this  appeal  on 
the  ground  that  there  has  been  a  cessation  ot 
tbe  controversy.  But  manifestly  the  motion 
is  not  well  taken.  The  appellants  have  pros- 
ecuted their  appeal  with  diligence,  and  all 
that  has  been  done,  looking  to  the  regulatton 
of  the  vehicles  attending  the  arrival  of  trains 
at  the  depot  In  qneatton,  has  beok  done 
through  necessity,  because  of  the  inability 
of  the  appellants  to  supersede  tbe  decree  and 
thus  keep  in  fbrce  the  regnlations  thereto- 
fore in  force.  This  does  not  amount  to  an 
acceptance  ot  the  decree,  and,  unless  there 
has  been  such  an  acceptance,  there  is  no  ces- 
sation of  the  controrersy.  Tba  motion  to 
dlsmlSB  is  denied. 

[2]  The  appftUants  first  contend  that  this 
action  will  not  Ue,  since  injunction  is  not  the 
proper  remedy  to  test  the  validity  of  police 
regnlatknu  and  police  ordlnanoea.  It  niay  he 
that  the  weight  oi  authority  in  oth»  Juris- 
dictions sustains  this  view,  but  we  have 
heretofore  felt  constrained  to  adopt  the  op- 
posing rula  The  legal  remedies  of  8id>mlt- 
tlug  to  an  arrest  or  bringing  an  action  in 
damages  are  generally  InadequatOt  since  Judg- 
ments obtained  thereon  are  Incaiwhle  of  be- 
ing made  optative  against  future  nvetitkms 
of  the  acta  giving  rise  to  the  action,  while 
the  remedy  by  Injunction  la  <q>eratlve  through- 
out all  future  tima  Oarl  v.  West  Aberdeen 
Land,  eta,  Co.,  18  Wash.  616,  43  Pac.  8B0; 
Walker  Stone,  17  Wash.  S78,  SO  Pac.  488; 
Smith  V.  Mitchell,  21  Wash.  686,  68  Pac.  667, 
76  Am.  St  R^.  868;  Hlllman  T.  Seattle,  33 
Wash.  14,  78  Pac  791;  IngersoU  v.  Rous- 
seau, 35  Wash.  92,  76  Pac.  613.  1  Ann.  Gas. 
36;  Wilcox  T.  Henry,  86  Wash.  697,  77  Pac 
1066;  Dempsle  v.  Darling,  39  Wash.  129,  81 
Pac.  liKi.   TbB  more  Important  Qnestlon  Is 
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whether  the  Tegalations  promulgated  by  the 
commlsaloner  of  public  safety  are  valid. 

[3]  The  general  power  of  munlcipaUtles  to 
regulate  and  coDtrol  the  conduct  of  hackmen 
and  others  soliciting  the  privilege  of  carry- 
ing travelers  from  railroad  depots  to  th^r 
place  of  destinatloii  cannot,  we  think,  be 
successfully  questioned.  This  the  city  must 
do  in  the  Interest  of  good  order,  public  peace, 
and  safety.  It  Is  a  matter  of  comtnon  knowl- 
ed^  that  not  only  are  passengers  themselves 
subjected  to  unnecessary  and  disagreeable 
annoyances  at  such  places  if  hackmen  are 
left  to  pursne  th^r  calling  tmrestrained,  but 
tiiat  disorderly  brawling  and  breaches  of 
the  peace  often  occur  among  the  hackmen 
themselves,  and  sometimes  betwe^  a  hack- 
man  and  a  traveler  who  declines  to  submit 
quietiy  to  some  particularly  vicious  Insult 
The  power,  ther^oie^  arises  from  the  neces- 
sities of  the  case,  and  the  only  debatable 
question  is  whether  the  particular  legola- 
tton  is  reasonablew 

[4]  Whether  or  not  It  is  a  reasonable  reg- 
ulation to  require  hackmen  to  keep  them- 
selves and  tiielr  vehicles  within  an  assigned 
space  while  solldUng  for  hotel  patronage 
and  passenger  traffic  at  a  depot  cm  the  In- 
coming of  a  passenger  train  ssems  not  to 
have  been  submitted  to  many  conrta,  but 
those  passing  upon  the  question  are  unani- 
mous In  the  condnslon  tiiat  sach  regulations 
are,  generally  speaking  reasonable.  Thus, 
In  Minnesota,  the  common  council  of  a  mu- 
•nldpallty  passed  an  ordinance  providing  that 
"no  owner  or  driver  of  any  •  •  *  hack 
*  *  *  shall  make  any  stand  or  stopping 
place,  with  or  without  his  vehicle,  while  walt> 
li^  for  employment  at  any  place  on  any 
street  or  public  ground  adjacent  to  any  rail- 
road or  railway  depot,  •  «  «  except  In 
the  place  or  places  designated  by  the  police 
officer  on  duty,  from  time  to  time,  at  sucAi 
railway  d^iot  or  station."  Tb4  court  bdd 
the  ordinances  reasonable,  saylns  that  the 
"assigning  of  a  particular  place  to  each  hack- 
man  would  appear  to  be  peculiarly  and  hap- 
pily adapted  to  the  preservation  ot  order. 
By  this  practice  every  one  Is  Informed  ex- 
actiy  where  his  proper  place  Is,  so  that  the 
strife  and  contention  for  particular  places 
which  would  otherwise  ensue  is  measurably, 
at  any  rate,  prermted."  City  of  St  Paul 
V.  Smith,  27  Minn.  364,  7  N.  W.  734,  88 
Am.  Rep.  296. 

So  In  Indiana  the  dty  of  Bvansville  pass- 
ed an  ordinance  anthorldng  the  depot  mar- 
shal to  designate  the  places  where  hacks 
and  other  vehicles  should  stand  while  wait- 
ing for  passengers  at  the  railroad  depota. 
The  validity  of  the  ordinance  was  called  in 
question  by  a  hack  driver  who  had  been  ar- 
rested for  violating  the  marshal's  orders, 
and  the  case  brought  to  the  Supreme  Court 
of  that  state.  Passing  upon  the  question, 
the  court  said:  "There  can  be  no  question 
but  that  the  tndlnancei  authorising  the  depot 


marshal  to  prescribe  the  places  where  omni- 
buses, hacks,  and  other  vehicles  should  stand 
at  the  railroad  depot,  and  requiring  drivers 
to  obey  the  directions  of  police  officers  in 
regard  to  the  places  which  their  respective 
vehicles  should  occupy,  was  a  proper  r^ula- 
tion,  and  one  whldi  the  municipal  authori- 
ties bad  the  power  to  pass."  Veneman  v. 
Jones,  118  Jnd.  41,  20  N.  E.  644,  10  Am.  St 
Bep.  100. 

In  Massachusetts  the  dty  of  Boston  passed 
an  ordinance  providing  that:  "No  owner, 
driver,  or  other  person  having  charge  of  any 
hackney  carriage  shall  stand  with  such  car- 
riage to  solicit  passragers  in  any  street 
square,  lane,  alley,  or  public  place  within  the 
city,  other  than  the  place  assigned  to  such 
carriage  by  the  board  of  aldermen,  under  a 
penalty  not  exceeding  twenty  dollars  for  eadi 
offense.**  One  Matthews  was  accused  and 
convicted  of  having  violated  the  ordinance 
by  solidting  in  the  depot  away  from  the 
place  assigned  to  him,  and  on  aH>eal  the 
court  held  the  ordinance  valid.  Common- 
wealth V.  Matthews,  122  Mass.  60. 

In  Kansas,  under  an  ordinance  of  the  dty 
of  Ottaira,  the  dty  marshal  designated  the 
poslticms  to  be  occoi^ed  by  each  vehide  while 
the  drivers  were  waiting  for  passengers. 
One  Bodl^,  a  licensed  hackman.  Ignored  the 
OTder,  and  was  convicted  of  a  violation  of 
the  ordinance.  On  appeal  the  court  affirmed 
the  conviction,  nedng  this  language:  "A  reg- 
ulation of  hackmen  and  othm  who  soUdt 
V^Meagen  at  railway  statloiis  Is  in  the  in- 
terest cf  peace  and  good  order,  and  obvtous- 
ly  essential  to  the  craivenience  and  comfort 
of  traveHers.  Hie  lOadng  of  them  under  the 
directitm  and  control  of  the  dfy  marshal 
is  a  reascmable  and  practical  metiiod  of  reg- 
ulation. The  power  to  designate  the  position 
tor  hackmen  and  solldtors  of  passengOTs 
must  be  placed  In  some  <me,  and  no  reason 
l8  weea  why  it  may  not  be  properly  given 
to  the  marsbal,  a  peace  officer,  whose  duty 
It  la  to  preserve  order  throughout  the  dty. 
We  think  there  was  vowee  to  regulate  back- 
moi,  and  tiiat  it  has  been  exerdsed  In  a 
reasonable  and  valid  way."  City  of  Ottawa 
T.  Bodley,  67  E:an.  178,  72  Pac.  645. 

These  cases  make  It  dear  that  the  mere 
fact  that  the  regolaUons  provide  for  the  aa- 
slgnmoit  of  e&dh  vehide  to  a  particular  place 
does  not  render  them  unreasonable;  hence 
that  result  can  follow  In  the  present  case 
only  because  the  places  assigned  are  not  of 
equal  value  as  positions  for  the  solicitation 
among  the  tocomlng  iwssengers  for  patron- 
age of  the  hotel  they  represent  But  it  has 
seemed  to  us  that  this  is  not  suffident  to 
condemn  the  regulation.  The  solidtatlou  of 
incoming  passengers  for  this  purpose  has 
nothing  to  do  with  the  public  weal,  nor  with 
the  duty  of  hackmen  as  common  carriers. 
The  solldtation  is  a  purely  private  business 
pertaining  solely  to  the  private  emolument 
of  ihB  solidtor  or  his  employer.  In  which 
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neither  the  traTeler,  the  municipality,  nor 
the  general  pablic  has  any  Interest.  It  would 
seem  to  follow  that  a  regalatlon  for  the  pub- 
lic Interests,  concededly  reasonable  In  so 
far  aa  public  rights  are  concerned,  should 
not  be  rendered  unreasonable  simply  because 
it  confers  upon  one  person  the  advantage 
over  another  in  the  prosecution  of  a  private 
business.  We  do  not  think  it  does  so,  and 
are  constrained  to  hold  that  the  regulations 
complained  of  are  within  the  power  of  the 
dty  authorities. 

Tlie  respondent,  In  support  of  the  decree 
of  the  trial  court,  cites  and  relies  upon  the 
cases  holding  that  railroad  companies  may 
not  grant  to  one  person,  or  company  of  per- 
sons, the  exclusive  privilege  of  going  onto 
its  depot  grounds  to  solicit  from  passengers 
the  right  to  convey  them  from  the  depot  to 
their  point  of  destination.  But  it  has  seem- 
ed to  us  that  these  cases  are  not  In  point 
on  the  question  before  us,  except,  perhaps, 
only  remotely  by  way  of  analogy.  If,  how- 
ever, the  fact  were  otherwise,  we  could  not 
follow  the  principle  announced  by  them,  as 
In  onr  Judgment  they  do  not  represent  ^- 
tber  the  weight  of  authority  or  the  better 
reasoning  on  the  (question  discussed ;  the  cas- 
es pro  and  con  on  the  subject  will  be  found 
collected  in  the  opinion  of  Frlck,  J.,  in  the 
case  of  Oregon  Short  Line  R.  Co.  v.  David* 
son  et  al.,  88  Utah.  870,  94  Pac.  10,  16  L. 
R.  A.  (N.  S.)  777.  14  Ann.  Oas.  489. 

niese  conslderaticms  require  that  the  Judg- 
ment of  the  trial  court  be  reversed,  and  the 
cause  remanded,  with  Instructions  to  enter 
a  Judgment  In  favor  of  the  appellants,  de- 
fendants below,  to  the  effect  that  the  plain- 
tiff take  nothing  by  its  action,  and  for  costs. 
It  iB  00  ordered. 


MOUNT*  MAIN,  and  MOBBIS,  JJ^ 
car. 


con- 


8TERN  et  vz.  v.  CITY  OF  SPOKANE. 
(Soprans  Conrt  of  Waahhigtcm.   April  18, 

1.  MnmciPAL   GoBPORATioNa    ^  8S5*) 
Streets— LocATiOH — Gbaoe. 

An  abutting  owner,  being  bound  by  the  in* 
tent  and  purpose  of  the  original  dedicator,  can- 
not claim  domageB  resalting  from  the  oiiginal 
grade  of  the  street  in  front  of  his  property,  the 
dedtcation  Implying  an  agreement  of  the  dedi- 
cator and  his  sDCcesaorB  in  interest  that  the 
ci^  may  establish  grades  and  Improve  streets 
in  aid  of  such  use. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Co^rations,  Cent  Dig.  ff  926-928;  Dec.  Dig. 

2.  MUNIOIFAL  COBPOBATIONB  (|  887*)  —  IH- 
FBOVIHBNT  OF  StBC:ET&— BhIDGES. 

The  power  to  establish  grades  and  improve 
streets  In  a  city  Imposes  a  duty  on  its  adminis- 
trative ofBceni  to  keep  them  in  proper  repair 
to  build  and  repair  bridges,  and  to  remove  them 
and  build  others  in  their  places  when  necessa- 
ry, and  hence  the  dty  is  not  liable  for  resulting 


injaries  to  abntting  property  not  caused  by  an 
entry  thereon  or  negligence  in  ^tng  the  work. 

[Ed.  Note.— For  other  case^  see  Munidpal 
^^rations,  Gent  Dig.  |  930;  Dec.  Dig.  | 

3.  Affbal  ano  Ebbob  <|  !!62*>— AirtDATiT— 
Stateueitt  op  Facts. 

Where  an  aflSdavit  is  filed  in  support  of  a 
motion  for  a  new  trial  for  alleged  misconduct 
of  a  juror.  It  should  be  made  a  part  of  the 
statement  of  facts,  if  it  is  to  be  considered  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2495-2499;  Dee.  Dig.  { 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  El.  K.  Pendeigast, 
Judge. 

Action  by  Samuel  R.  Stem  and  wife 
against  the  City  of  Spokane.  Judgment  for 
defendant,  and  plaintlfls  appeal.  Affirmed. 

Bobertson  &  Miller  and  J.  W.  Hancox,  all 
of  Spokane,  for  aiq;>ellant8.  H.  M.  Stephens 
and  milbim  SL  BiCbardaon,  both  of  Spokane^ 
for  respondeDL 

GBADWIOE;  J.  Plaintiffs  are  tha  ownen 
of  a  three^tory  brick  building  and  an  ad- 
Joinlnv  frame  structure  In  the  <ity  of  Spo- 
kane. The  lower  floor  of  these  buildings  is 
devoted  to  business  uses,  and  the  npper  floors 
are  used  as  a  hotel  and  lodging  house.  The 
dty  of  Spokane  Is  built  on  either  side  of 
the  E^kane  river,  and  the  dty  has  for  a 
long  time  maintained  a  steel  bridge  on  Mon< 
roe  street ;  it  bdng  the  prindpal  connecting 
street  between  the  north  and  south  sides. 
The  old  bridge  being  adjudged  to  be  insecure, 
the  city  closed  It  for  traffic  on  January  1, 
1909,  and  Immediately  began  the  work  of 
constructing  a  new  concrete  bridge,  the  main 
span  of  the  new  structure  bdng,  as  we  are 
informed,  the  longest  arch  of  like  construe* 
tton  in  the  world.  In  order  to  fodlltate  the 
work  of  dismantling  the  old  and  erecting 
the  new  bridge,  the  dty  erected  two  hl£^ 
towers  in  the  street  In  front  of  plaintiff's 
property.  Over  these  towers  cables  were 
run  to  and  over  like  towers  to  the  opposite 
side  of  the  river.  O^eae  cables  were  used 
as  an  atrial  tramway,  over  which  the  old  ma- 
terial  was  removed,  and  the  false  work  and 
new  material  was  carried.  The  dty  also 
erected  a  house  In  the  street  and  installed 
an  engine.  This  engine  furnished  power  to 
run  the  tramway.  The  free  use  of  plain- 
tiffs* property  was  Interrupted,  and  this  ac- 
tion was  brought  to  recover  damages  alleg- 
ed to  have  been  suffered  In  the  way  of  lost 
rents,  etc. 

Without  indulging  In  unnecessary  detail. 
It  may  be  said  that  the  plaintiffs  base  their 
right  of  recovery  upon  the  allegations:  That 
the  act  of  the  dty  Is  a  damaging  within  the 
meaning  of  section  16,  art  1,  of  the  Con- 
stitution, and  that  they  are  entitled  to  have 
their  damages  assessed  In  money;  that,  If 
the  rle^t  of  the  dty  be  sustained,  the  work 
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was  negligently  and  carelessly  done;  that 
the  plans  were  defective;  and,  finally,  If  It 
be  held  to  be  otherwise,  an  nnreaaonable 
time  was  ccnununed  In  flnlahlng  the  work. 
The  case  was  tiled  to  a  Jury  and  a  general 
verdict  was  returned  In  favor  of  the  city. 

The  following  Interrogatoriea  were  sub- 
mitted to  and  answered  by  the  Jury: 

"No.  1.  Was  there  unreasonable  delay  in 
the  construction  of  the  bridge,  and,  If  so, 
what  was  the  excess  of  time  over  and  above 
a  reasonable  time?   A.  Na  < 

"Na  2.  Did  the  plaintiffs  suffer  any  loss  of 
rentals  by  reason  of  the  wrongful  construc- 
tion or  pladng  of  any  of  the  structures,  ma- 
chinery or  appliances  used  in  building  the 
bridge,  and,  if  so,  what  was  the  amount  of 
such  loss?    A.  No. 

"No.  8.  Did  the  plaintiffs  suffer  any  loss  of 
rental  on  account  of  any  negligence  In  the 
use  or  operation  of  any  of  the  madilnery 
or  appliances  used  In  bnllding  the  bridge, 
and.  If  BO,  how  madk?  A.  No." 

The  trial  was  a  long  one,  and  the  test!- 
n»ny  took  a  wide  range.  It  was  confllcttns 
upon  all  the  material  issna,  and  In  conse- 
quence we  feel  bound  by  the  verdicts,  general 
and  fvedal,  and  hold  without  further  dis- 
cnaslon  that  the  work  was  not  negligently 
done,  and  Uutt  the  city  did  the  wwk  wlttiin 
a  reasonable  time.  It  follows  then  that  there 
can  be  no  damage  unless  it  be  under  the 
IdU  of  rlgfata  Appellants  state  their  podtion 
In  broad  terms.  It  is  that  an  owner  of  land 
abutttng  a  street  Is  given  a  cause  of  action 
for  any  Invasion  of  bis  property  or  ri^t  of 
occupation,  or  for  any  act  that  nuy  injure 
fbe  rental  value  of  his  property;  and.  if 
the  occupation  of  a  street  interferes  wifli 
the  owner's  use  and  enjoyment  of  property 
in  greater  degree  than  Is  suffered  by  tihe 
public  generally,  that  he  is  entitled  to  com- 
pensation for  such  use  or  taking  lrr«pectlve 
of  any  negligence  or  omission  arising  in  or 
growing  out  of  the  prosecutifm  of  the  work. 
Appellants  rely  on  the  following  cases: 
Smith  V.  St  Fanl,  etc,  B.  Co.,  39  Wash.  365, 
SI  Fac.  840;  70  Lu  B.  A.  1018,  100  Am.  St 
Rep.  880;  Iiund  v.  Idaho- Wash.  Nor.  By., 
60  Wash.  674,  97  Pac.  666,  126  Am.  St  Bep. 
916 ;  Brown  v.  Seattle,  6  Wash.  35,  SI  FaC. 
813,  32  Pac.  214, 18  L.  B.  A  m;  S^rnandls 
r.  Ot  Nor.  By.  Go.,  41  Wash.  48%  84  Pac. 
18.  5  U  R.  A.  (N.  S.)  1086,  111  Am.  St  Bep. 
1027 ;  State  ex  reL  Smith  v.  Superior  Court, 
26  Wash.  278,  66  ^c.  386;  BIgney  v.  Tay- 
lor, 102  IlL  67;  Chicago  t.  Taylor,  126  U. 
8.  161,  8  Sup.  Ct  820,  81  L.  Ed.  638. 

[1]  This  court  has  held  in  common  with 
the  majority  of  the  courts  in  this  country 
that  the  individual  is  bound  by  the  Intent  and 
purpose  of  the  wlglnal  dedicator,  and  that 
an  abutting  owner  cannot  claim  damages 
resulting  from  an  original  grada  Fletch- 
er V.  Seattle,  48  Wash.  627,  86  Fac.  1046, 
S8  ^c.  843 ;  Ettor  v.  Tacoma,  67  Waah.  60, 
106  Fac.  478,  107  Fac.  1061.  And  that  "the 


dedication  of  streets  and  alleys  to  the  t>ub- 
11c.  use  Implies  an  agreement  of  the  dedi- 
cator and  his  successors  In  Interest  tiiat  the 
dty  may  establish  grades  and  Improve 
streets  thereto  In  aid  of  such  nse."  Wood 
V.  Tacoma,  66  Wash.  266,  119  Fac.  869. 

[2]  The  power  to  establish  grades  and  im- 
prove streets  Imposes  a  duty  on  the  admin- 
istrative officers  of  a  city  to  keep  them  In 
proper  repair,  to  pave  and  repave,  to  take 
out  worn  material  and  to  r^lace  It  with 
new,  to  build  and  repair  bridges,  to  remove 
them,  and  to  build  others  In  their  place.  It 
is  a  duty  Imposed  by  statute,  and,  if  omitted, 
subjects  the  (dty  to  resultant  damages.  It 
has  nev^  been  held  that  a  municipality  was 
liable  for  damages  consequent  upon  a  per- 
formance of  a  duty.  The  intent  of  the  ded- 
icator to  submit  his  property  to  the  dty 
for  the  establishment  of  grades  and  the 
building  of  streets  and  bridges  being  estab- 
lished, it  fbUowB  bj  the  same  intent  that 
the  dty  may  as  occasion  requires  occupy 
the  streets  fbr  the  purpose  of  making  or 
maintaining  an  open  and  passable  highway 
In  fnmt  of  the  abutting  property,  ^e  cav- 
es dted  1^  appellants  are  not  In  point  In 
all  of  them  the  act  complained  of  was  such 
that  it  p^manently  dianged  a  lAystcal  con- 
dition, dUier  destroyed  Hie  use  of  the  rtreet 
or  added  an  additional  servitude,  as,  for  in- 
stance, in  Uie  case  of  Sweeney  t.  Seattle, 
67  Wash.  678,  107  Pac.  848,  which  is  relied 
on  by  app^lants.  Although  not  Indicated  In 
the  opinion,  the  damage  there  sought  to  be 
recovered  arose  out  of  a  r^prade  of  Fine 
street  in  tlie  dty  of  Seattla  In  such  cases 
damages  are  recoTerabla  In  doing  its  work, 
the  dty  left  a  pamanent  obstruction  at  the 
end  of  an  alley,  which  was  essential  to  the 
use  of  the  E^aintUTs  proper^.  If  Uie  testi- 
mony had  shown  a  temporary  obslTU(:tlon 
Ittddent  to  the  repair  of  the  street  no  re- 
covery would  have  bem  allowed.  Tbe  logic 
of  that  case  is  that  all  property  suffering  a 
direct  damage  on  account  of  a  regrade  is 
entitled  to  compensation. 

[I]  Appellants  Charge  counsel  with  miscon- 
duct and  a  Juror  with  interest  Tbe  mo- 
tion for  a  new  trial  was  filed  May  18th,  and 
a  supporting  affidavit  was  filed  May  81st 
The  affidavit  is  not  made  a  part  of  the  state- 
ment of  facts.  Although  not  properly  be- 
fore us  (Spoar  v.  Spokane  Tumverein  Ca, 
64  Wash.  208,  U6  Pac.  627;  Sakai  v.  Kelley, 
66  Wash.  172.  110  Pac.  100),  we  have  ex- 
amined the  affidavit  and  find  that  it  does 
not  warrant  a  new  trial.  ^ 

Counsel  asks  why  verdicts  In  personal  In- 
Jury  cases  growing  out  of  the  work  complain- 
ed of  have  been  returned  and  sustained  up- 
on the  theory  that  the  dty  negligently  con- 
structed an  arch  which  fell  causing  an  un- 
foreseoi  and  unexpected  delay.  We  cannot 
answer.  Tbe  fact  that  one  Jury  will  dedde 
a  question  of  fact  one  way.  and  another  will 
dedde  It  in  a  oontrary  way,  does  not  raiss 
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a  question  of  law,  nor  U  tbe  Terdlet  in  one 
case  reTlewable  or  to  be  0(Huideied  as  evi- 
dence in  another. 
Affirmed. 

CROW,  C.  and  GOSE;  MOUNT,  and 
PABKBB,  JJ.,  concur. 


HISBEB  V.  CITX  or  SPOEANID. 

(Snpreme  Court  of  WaBMoftos.   April  18, 

1913.) 

1.  MUHICIPAL  CORPOKATIORS  (J  387*>— PUB- 
LIC    ImFBOVEMENTS    —    COHSTBUCTION  OW 

Bbidqk— Ihjubibs  to  Adjoinino  Pbopektt 

— NaTUBB  or  LlABILITT. 

Where  a  city  in  constractiag  a  bridge  to 
carry  a  street  over  a  river  operated  a  hoisting 
engine  from  which  smoke,  soot,  grease,  cinders, 
and  other  substances  were  thrown  on  plaintitTB 
adjoining  premises,  destroying  the  paint,  paper, 
plastering,  etc.,  and  causing  the  tenaota  to 
move  away,  but  there  was  no  physical  invasion 
of  the  property  by  the  city  beyond  the  street 
line  or  a  physical  projection  of  the  instrumen- 
tallties  used  to  carry  on  the  work  over  sucb  ad- 
joining property,  plaintiff  could  only  recover 
damages  on  proof  tnat  the  work  was  negligently 
accomplished. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporati<»ts,  Gent  Dir.  I  930;  Dec  Dig.  8 
387.»] 

2.  Municipal  Cobpobations  (J  404*)— Pub- 
lic iMPSOVEUENTa— INJUBT  TO  AUJOIKINO 

Peopfbtt— Limitations. 

Where  an  adjoining  property  owner  sus- 
tains damage  by  a  physical  invasion  of  his 
pro[>erty  beyond  the  street  line,  or  by  a  physi- 
cal projection  over  his  adjoining  property  of 
the  instrumentalities  used  by  the  city  to  carry 
on  the  work  of  constructing  a  bridge,  he  may 
restrain  tbe  prosecution  of  tbe  work  or  permit 
it  to  continue  and  recover  damages  at  law. 

[Ed.  Note.— For  otber  eases,  see  Municipal. 
Corporations.  Cent  Dig.  H  089-091,  OOS-000; 
Dec  Dig.  I  404.«] 

S.  Municipal  Cobpobations  (S  396*)— Tak- 
ing OR  Dauaoino  Pbopebtt  —  Offset  or 
Benefits. 

Where  proper^  of  an  adjoining  owner  is 
damaged  by  physical  invasion  by  a  city  in  the 
work  of  constructing  a  bridge,  the  amount  of 
damage  sustained  Is  subject  to  a  set-off  for  ben- 
efits as  provided  by  Const  art  1,  S  16. 

[Ed.  Note. — For  otber  cases,  see  Municipal 
Corporations,  Cent  Dig.  fS  949-fiSl,  1058, 
1059;  Dec.  Dig.  |  896.*] 

i.  Municipal  Corpobationb  (i  404*)— Claiub 
— iNJUBiES  TO  Pbopebtt— Notice  or  Claim. 
Kem.  &  Bal.  Code,  $  7005,  and  Spokane 
City  Charter,  art  12,  %  115,  requiring  notice 
to  the  city  of  claims  for  damages,  did  not  pre- 
vent plaintiff  from  filing  a  claim  for  damages 
to  bis  property  by  tbe  construction  of  a  bridge 
before  the  work  was  fioisbed,  since,  though 
plaintiff  could  not  recover  more  than  the 
amount  stated  In  his  claim,  snch  rule  did  not 
preclude  him  from  anticipating  his  damages 
where  the  trespass  was  certain  to  continne  nn- 
til  the  work  was  completed. 

[Ed.  Note.— For  otber  cases,  see  Mnnieipal 
Corporations,  Cent  Dig.  S|  989-091,  098-090 ; 
Dec.  Dig.  i  404.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County ;)  William  A.  Huneke, 
Judge. 


Action  by  John  O.  F.  Hleber  against  the 
City  of  Spokane.  Judgment  for  plaintiff, 
and  defendant  appeals.  Beversed  and  re- 
nuuded. 

H.  U.  Stephens,  Wm.  B.  Richardson,  and 
Bmce  Blake,  all  of  Spokane,  tor  appellant 
E.  O.  Connor,  of  Spokane,  for  respondmt 

CHADWICE,  J.  Tbls  case  grows  ont  of 
the  same  state  of  facta  as  the  case  of 
Stern  v.  Spokane,  131  Pac.  476.  In  this 
case,  however,  damages  are  not  claimed  be- 
cause of  the  occupation  of  the  street,  but 
"only  for  physical  injuries  to  the  building, 
the  reasonable  cost  of  repairing  the  same, 
and  loss  of  rental  value,  only  in  tbe  de- 
crease in  the  fair  rental  values  caused  by 
by  the  casting  of  smoke,  cinders  or  grease 
or  otber  substances  on  plaintiff's  property.** 
Appellant  further  a&yBi  "This  is  a  case  for 
damages  to  the  respondent's  building  caused 
by  the  appellant  In  carrying  on  the  work  of 
constructing  the  bridge  so  Degllgently,  care- 
lessly, and  recklessly,  and  without  due  care 
operating  the  engine,  machinery,  cables, 
buckets,  etc.,  whereby  soot,  smoke,  grease, 
ciDdera,  and  other  substances  were  thrown 
In  and  upon  the  building.  The  paint,  paper, 
plastering,  etc.,  of  the  building  were  destroy- 
ed and  tenants  driven  from  tbe  building.  It 
was  an  Invasion  of  property  rights  for  which 
the  city  must  respond  In  actual  damages." 
It  Is  tbe  contention  of  the  city,  as  It  was 
In  the  Stern  Case,  that  it  is  not  liable  for 
sucb  damages  as  are  necessarily  Incident  to 
the  work,  and  can  only  be  held  to  answer 
for  such  damages  as  may  result  from  Its 
negligence,  and  that  the  case  was  not  sub- 
mitted to  the  jury  upon  this  theory  of  the 
law.  Tbe  city  undertook  by  an  appropriate 
motion  to  have  tbe  Issue  defined  more  clear- 
ly. Its  motion  was  overruled;  and,  while 
the  ruling  was  probably  technically  correct, 
it  might  well  have  been  allowed  In  tbe  In- 
terest  of  clarity. 

[1]  The  court  in  its  instructions  properly 
excluded  damages  for  occupying  tbe  street, 
but  evidently  proceeded  upon  the  theory 
that  the  dty  was  liable  in  any  event  for 
any  physical  Injury  'to  the  abutting  proper- 
ty.  The  jury  were  told: 

"(4)  This  right  In  the  city  to  occupy  Mon- 
roe street  to  place  machinery  and  to  do 
work  upon  la  limited  to  the  street,  and  does 
not  extend  to  adjacent  private  property,  so 
that  If  In  the  progress  of  the  work  the  dty 
caused  any  substance  to  be  thrown  or  cast 
upon  the  property  of  plaintiff.  Injuring  It, 
the  dty  would  be  liable  to  the  plaintiff  for 
any  damage  done  thereby.  Hence  if  you 
find  by  the  preponderance  of  tbe  evidence 
that  In  the  progress  of  the  work  the  dty 
caused  smoke  or  dnders  or  grease,  or  wa- 
ter, or  other  substances  to  be  thrown  or 
cast  upon  plalntfff'B  property,  and  you  fur- 
ther find  that  plaintiff's  property  was  tbw- 
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by  damaged,  then  the  dty  would  be  liable 
for  the  damage  bo  done 

"(6)  PlaintUt  also  claims  damage  by  rea- 
son of  alleged  vibration  of  bis  building, 
causing  damage  and  lessening  its  rental  ral- 
ae.  Before  the  plaintiff  will  be  entitled  to 
compensation  on  this  account,  he  must  show 
by  the  preponderance  of  the  evidence  that 
the  work  done  by  the  city  In  the  constmc- 
tlon  of  the  bridge  caused  plaintiff's  balld- 
ing  to  vibrate,  and  injured  it  physically,  or 
decreased  Its  rental  valne,  and,  if  you  find, 
then  the  defendant  would  be  liable  for  such 
damage  so  done,  as  shown  by  the  preptm&ev- 
ance  of  the  eridence." 

The  court  refused  to  give  all  Instrnctlons 
predicated  upon  the  theory  of  negligence, 
and,  as  will  be  seen,  directed  the  minds  of 
the  Jury  away  from  it  with  great  care.  The 
effect  of  the  instructions  was  that,  although 
the  city  might  occupy  the  street.  It  could 
not  use  it  or  the  appliances  necessary  to 
carry  on  Its  work  without  being  liable  In 
any  event  The  court  held  the  city  to  such 
damages  as  might  be  incident  to  a  lawful 
performance  of  duty,  whereas  the  law  la 
that  it  is  liable  only  for  its  oegligence.  We 
may  assume  that  the  erection  of  a  structure 
of  the  magnitude  of  the  Monroe  street  bridge 
would  call  for  cables,  tramways,  falsework, 
and  eoglnea  (they  are  all  referred  to  In  the 
testimony).  While  such  work  la  In  progress, 
there  Is  a  certain  annoyance  and  depriva- 
tion of  property  right.  But,  If  the  work  is 
done  with  due  care,  there  can  be  no  recov- 
ery, for  cables  and  trams  cannot  be  operated 
without  vibratioD,  and  engines  cannot  be 
operated  without  throwing  cinders,  soot,  and 
steam.  Whether  these  things  could  have 
been  avoided  by  the  exercise  of  due  care 
depends  upon  tbe  facts  and  circumstances 
of  the  particular  case.  It  Is  the  duty  of  a 
city  to  maintain  streets  and  bridges,  and 
such  inconvenieuces  as  necessarily  follow 
the  performance  of  that  duty  are  a  burden 
the  property  owner  must  bear.  As  in  the 
Stem  Case,  respondent  relies  upon  Smith  t. 
St  P.,  M.  &  M.  Ry.  Co.,  39  Wash.  361,  81 
Pac.  840,  70  L.  R.  A.  1018,  109  Am.  St.  Rep. 
889,  and  kindred  cases.  Those  cases,  as  ex- 
plained in  Clute  V.  North  Yakima  &  Valley 
Ry.  Co.,  62  Wash.  631,  114  Pac.  513,  and 
De  Kay  v.  North  Takima  &  Valley  R.  Co., 
129  Pac.  574,  do  not  deny,  but  rather  affirm, 
the  right  of  the  city.  It  Is  only  when  there 
has  been  an  actual  taking  or  a  damaging 
that  is  not  consequent  upon  the  exercise  of 
reasonable  care  in  the  performance  of  the 
work  that  the  dty  will  be  held  liable. 

[2]  Of  course,  the  dty  would  be  liable  for 
any  damage  resulting  from  a  physical  inva- 
sion of  the  property  beyond  the  street  line, 
or  a  physical  projedion  of  the  instrumentali- 
ties nsed  to  carry  on  the  work  over  the  ad* 
joining  property.  If  it  should  appear  that 
an  owner  will  suffer  such  damages,  he  may 
restrain  the  proMcntlon  of  the  work,  or  he 


may  permit  It  to  go  on,  claiming  bis  dam- 
ages in  an  adion  at  law.  Lund  v.  Idaho  & 
Wash.  N.  R.  Co.,  50  Wash.  574.  97  Pac.  666, 
126  Am.  St  Rep.  916 ;  Keil  v.  Graya  Harbor 
&  P.  S.  Ry.  Co,  127  Pac.  1113. 

[S]  The  rule  of  damages  In  either  event 
Is  the  same,  and  a  taking  or  damaging  by  a 
municipality  is  subjed  to  an  offset  for  bene- 
fits, under  section  16,  art  1,  of  the  Constlta- 
tlon.  Lincoln  County  t.  Brock,  87  Wash.  14, 
70  Pac.  477. 

14]  Plaintiff  filed  a  claim  for  damages  on 
June  17,  1911.  The  bridge  was  not  finished 
and  the  work  progressed  for  some  months 
thereafter.  The  dty  contends  that  no  claim 
was  filed  for  the  damages,  if  any,  which 
must  have  accrued  after  June  17th.  The 
daim,  although  Introduced  and  marked  as 
an  exhibit,  is  not  to  be  found  in  the  record. 
Assuming  that  it  redtes  a  daim  for  con- 
tinuing damages,  as  asserted  in  respondent's 
brief,  we  think  It  sufficiently  complies  with 
the  requirements  of  the  ordinance.  It  is 
probably  true  that  respondent  could  not 
have  maintained  a  suit  for  more  than  the 
amount  stated  in  the  claim.  Dunkin  v. 
Eoqniam,  66  Wash.  47,  105  Pac.  149.  But 
this  rule  should  not  preclude  him  from  an- 
tldi)ating  his  damages,  where  the  trespass 
was  certain  to  continue  until  the  work  was 
completed.  The  notice  must  have  met  the 
requirement  of  the  statute.  Rem.  &  Bal; 
Code,  {  7995;  Spokane  Charter,  art  12,  S 
115.  "This  court,  in  common  with  all  other 
courts,  has  uniformly  held  that  the  object 
of  these  ordinances,  and  the  theory  upon 
which  they  were  sustained,  was  notice  so 
that  the  dty  might  be  able  to  prepare  for 
the  trial  of  the  cause  if  It  was  deemed  ex- 
pedient not  to  settle  the  claim."  Hose  t. 
Seattle,  61  Wash.  174,  93  Pac.  370,  20  L.  R. 
A.  (N.  S.)  938.  While  not  within  the  facts, 
this  case  falls  within  the  logic  of  Falldin 
V.  Seattle,  57  Wash.  307,  106  Pac.  914. 

Reversed  and  remanded  for  a  new  trial. 

CROW,  C.  J.,  and  GOSB,  MOUNT,  and 
PARKER,  JJ.,  0(»icur. 


SIBGLIJT  T.  SIMPSON  et 
(Snpreme  Court  of  Washington.  April  18, 

1913.  y 

Wills  (|  489*)—DESia  nation  of  Legatee— 

Pabol  evidence. 

In  c<nistnitDg  a  bequest  to  "my  Mend 
Richard  H.  Simpson,"  parol  evidence  is  admis- 
sible to  show  that  testator  intesded  to  make 
the  beqneat  to  "Hamiltoo  Ross  Simpson," 
though  testator  had  ao  aoqualntance  named 
"Richard  H.  SimpSMi.*' 

{Bi.  Note.— For  other  cases,  see  Wllli^  Gent 
Big.  if  1037-1046;  Dec.  Dl^  |  48».«]^ 

Department  1.  Appeal  from  Superior  Court, 
King  County;  King  Dykeman,  Judge. 
Petition  by  E.  B.  Siller,  executor  and 
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trustee  of  tbe  estate  of  M.  3.  Heney,  deceas- 
ed, against  Hamilton  Rosa  Simpson  and  an- 
other. From  the  Judgment,  defendant  Rich- 
ard H.  Simpson  appeals.  Affirmed. 

Solon  T.  Williams,  of  Seattle,  for  aK>el- 
lant  Dorr  &  Hadle(r.  of  Seattle  for  respond- 
ent 

UOUNT,  J.  Tbe  quesUon  In  this  case  Is 
whether  parol  evidence  is  admissible  in  the 
construction  of  a  will  which  devises  "unto 
my  friend  Richard  H.  Simpson  the  sum  of 
six  thousand  dollars,"  where  the  legacy  is 
claimed  by  each  of  two  persons,  one  named 
"Richard  H.  Simpson"  and  the  other  "Ham- 
ilton Ross  Simpson."  Tbe  facts  are  briefly 
as  follows:  M.  J.  Heney,  a  bachelor,  died  on 
Uctober  11,  1910,  In  San  Francisco,  CaL, 
leaving  an  estate  valued  at  between  $750,- 
000  and  ¥1,000,000.  Prior  to  his  death  he 
made  a  will  by  which  he  left  bis  estate  to 
certain  relatives  and  friends.  The  sixteenth 
clause  thereof  provided  as  follows:  "I  give, 
devise  and  bequeaUi  unto  my  friend  Richard 
H.  Simpson  the  sum  of  six  thousand  dollars, 
and  I  direct  that  my  executors  and  trustees 
hereafter  named  pay  the  same  to  him  as 
soon  after  my  death  as  tbe  condition  of  my 
estate  in  tbe  discretion  and  Judgment  of  my 
executors  will  permit"  Thereafter  the  wlU 
.was  duly  probated  in  King  county*  In  this 
state.  Bxecutors  and  trustees  were  ai^oint- 
ed,  and  one  Bldiard  H.  Simpson  and  one 
Hamilton  Boas  Simpson  each  daimed  the 
legacy  moitloned  In  the  section  ot  the  will 
above  quoted.  The  executor  then  flled  a  peti- 
tion, asking  the  court  to  bring  the  said  claim- 
ants In  and  determine  the  disputed  claims. 
This  was  accordingly  dtme  under  the  statute. 
Bacb  of  the  claimants  appeared  and  set  up 
bis  daiuL  The  lower  court  thereupon  beard 
evidence,  and  determined  that  Hamilton  Boss 
Simjtson  wBB  Intended  as  the  bwfldary  un- 
der tbe  wUl,  and  directed  the  executor  to  pay 
the  legacy  to  him.  Bichard  H.  ^mpson  has 
appealed  from  that  order. 

He  argues  that  parol  evidence  la  not  ad- 
misidble  to  prove  that  the  testator  when  be 
used  the  name  Richard  H.  Simpson  meant 
Hamilton  Boss  Simpson,  when  there  Is  a 
lUchard  H.  Simpson  in  existence  who  claims 
under  tbe  wUL  "It  is  well  settled  that  parol 
evidence  is  not  admissible  to  add  to,  vary,  or 
contradict  the  words  of  a  written  will,  not 
only  because  the  will  Itself  Is  the  best  evi- 
dence of  the  testator's  intention,  but  also 
because  wills  are  required  by  tbe  statute  of 
frauds  to  be  In  writing."  80  Am.  ft  Eng. 
Ency.  Law  (2d  Ed.)  p.  673.  "It  may  be  stated 
generally  that,  where  tbe  beneficiary  under 
a  will  is  not  designated  with  precision,  parol 
evidence  Is  admissible  to  show  who  was  in- 
tended. Thus,  where  a  latent  ambiguity  re- 
sults from  the  fact  that  tbe  description  of 
the  legatee  or  devisee  is  perfectly  answered 
by  two  or  more  persons,  or  is  applicable  In 
part  to  two  or  more  persons,  parol  evidence 


to  identify  the  person  Intended  is  admissible. 
But  where  there  is  no  ambiguity,  and  the 
object  of  the  testator's  bounty  is  sufficiently 
designated  by  plain  language,  so  that  it  is 
clear  who  was  intended,  the  construction  Is 
for  the  court,  and  parol  evidence  Is  inadmis- 
sible, although  It  might  be  thereby  shown 
that  the  testator's  Intention  was  entirely  dif- 
ferent from  tlut  expressed  In  the  wll]."  30 
Am.  &  Eng.  Ehicy.  Law  (2d  Ed.)  pp.  6S2, 
683.  "Where  tbe  language  of  a  will  Is  doubt- 
ful or  ambiguous,  parol  or  extrinsic  evidence 
is  admissible  for  the  purpose  of  assisting  the 
court  In  ascertaining  its  meaning.  •  •  * 
Thus,  where  there  are  two  tilings  or  per- 
sons both  answering  exactly  to  the  thing  or 
person  described  In  the  will,  or  where  the 
person  or  thing  does  not  answer  precisely  the 
description  given,  parol  evidence  may  be  re- 
ceived in  order  to  ascertain  which  person  or 
thing  was  intended.  •  •  • "  40  Cyc.  pp. 
1429,  1430.  "In  cases  of  equivocation,  as 
where  the  will  or  a  provision  thereof  applies 
equally  as  well  to  two  or  more  objects  or 
persons,  evidence  of  statements  or  declara- 
tions made  by  the  testator  at  the  time  of  the 
execution  or  about  the  time  of  the  execu- 
tion of  his  will  is  admissible  for  the  purpose 
of  identifying  tbe  person.  •  ♦  •  "  40  Cya 
p.  1435.  Necessarily  extrinsic  evidence  Is  adv 
mlssible  to  [trove  the  Identity  of  the  bene/ 
fidary  named  In  a  will,  es[>eclally  when  two 
or  more  persons  are  claiming  to  be  benefldal- 
ly  named— not  for  tbe  purpose  of  varying  the 
terms  of  the  will,  but  to  determine  the  [Krsott 
meant  by  the  testator.  Connolly  v.  Pardon,  1 
Paige's  Ch.  (N.  Y.)  291,  19  Am.  Dec.  433; 
Wilson  V.  Stevens,  59  Kan.  771,  51  Pac  903i; 
Collins  V.  Capps,  235  111.  660,  86  N.  B.  934, 
126  Am.  St  Bep.  232. 

In  Acton  V.  Lloyd,  87  N,  3.  Eq.  S,  the 
court,  after  bearing  extrinsic  evidence  as  to 
the  identity  of  the  devise^  held  that  a  be- 
quest to  Dickey  Lloyd  was  intended  for  Da- 
vid S.  Lloyd.  In  Gamoya  r.  Blundell,  1  H. 
L.  G.  77,  9  Eng.  Bep.  969,  the  Court,  after 
examining  extrinsic  evidence,  concluded  that 
Thomas  Weld  Blundell  was  entitled  to  a 
legacy  by  a  will  whlcb  named  Edward  Weld, 
Ms  brother,  as  legatee^  The  court  there 
said:  "For  If  It  be  clear,  upon  the  due  con- 
struction of  tbe  wlU  with  reference  to  the 
evidence  of  the  state  of  tbe  family  aa  known 
to  the  testator,  that  the  meaning  of  the  tes- 
tator as  expressed  by  the  will  was  that  the 
person  described,  and  not  the  person  named, 
was  to  take,  the  description  will  prevail  over 
the  name.  ■  *  *"  In  Woman's  Foreign 
Mls^uary  Society  v.  Mitchell,  93  Md.  199, 
48  Aa  787,  63  L.  B.  A.  711,  the  court  said: 
"It  la  the  Identity  of  tbe  individual,  natural 
or  artUicUl,  that  Is  material,  and  not  the 
name,  for  tbat  is  simply  one  of  the  numerous 
means  by  which  tbe  identity  Is  ascertained. 


>  Reported  la  tall  In  tbe  PaciSo  Reporter ;  re- 
Drted  M  «  memorandum  decision  wltbout  oplBUm 
I  Kaans  Reporti. 
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The  Identlt?  l>elng  established,  the  name  1b 
of  no  Importance."  In  HodE«nsniith  t.  Sloata- 
er,  26  Mo.  237,  the  court  said:  "The  general 
mle  is  that  parol  eTldence  cannot  be  admit- 
ted to  supplr  or  contradict,  enlarge,  or  vary 
the  words  of  a  will,  nor  to  explain  the  in* 
tentlon  of  the  t^tator,  except  In  two  sped- 
Hed  cases:  (1)  Where  there  Is  a  latentlam- 
blgatty.  arteinff  dehoim  tt\f^  as  to  the 
person  or  subject  meant  to  be  described ;  and 
0!)  to  rebut  a  resultiiv  trust."  See,  also, 
Beformed  Presl^erian  Ohurdi  McMiDan, 
81  Wash.  643,  72  Faa  002. 

In  Uiia  case  !f  there  bad  bera  two  different 
persona  by  the  name  of  Bicbard  H.  Simpson, 
and  who  in  other  respects  answered  the  de- 
scription In  the  will,  and  these  two  persons 
were  claiming  as  l^tees,  clearly  extrinsic 
erldwce  would  he  admissible  to  determine 
the  Identity  of  the  person  named  in  the  wllL 
For  the  same  reason  and  upon  the  same 
principle,  where  there  are  two  persons  each 
claiming  to  be  the  benefldary  because  they 
are  each  described  In  the  will,  the  court  must 
decide  from  extrinsic  evidence  If  need,  be 
which  Is  the  person  intended.  And  .'that  Is 
what  was  done  in  this  case.  The  evidence  is 
plain  that  by  the  words,  "I  give  •  •  • 
unto  my  friend  Richard  H.  Simpson  the  sum 
of  six  thousand  dollara,"  the  testator  refer- 
red to  his  friend  Hamilton  Boss  Simpson,  the 
respondent  here;  for  the  latter  was  his  em- 
ployg,  and  had  been  so  for  several  years  in 
Alaska,  and  assisted  the  testator  In  railway 
work  where  the  testator  accumulated  his  es- 
tate. Hamilton  Rose  Simpson  was  the  testa- 
tor's personal  associate  much  of  the  time  In 
Alaska,  and  the  testator  had  told  different 
persons  that  he  had  made  provision  for  him 
In  his  will.  The  testator,  while  he  was 
Intimate  with  H.  R.  Simpson,  the  respondent, 
did  not  in  fact  know  his  given  name  or  the 
order  of  his  Initials,  and  always  addressed 
him  as  "Mr.  Simpson"  or  "Bill"  or  "Rotary 
Bill,"  as  he  was  commonly  known  on  account 
of  his  ability  to  handle  a  railroad  rotary 
snowplow.  Richard  H.  Simpson,  the  appel- 
lant, was  not  a  friend  of  the  testator,  had 
met  him  only  once  in  20  years,  and  then 
merely  spoke  to  him  as  they  passed  1^. 
These  and  ottier  facts  not  necessary  to  Te> 
count  led  the  tzial  court  to  condnde  that  the 
testator  used  the  name  Richard  H.  Simpson 
when  he  referred  to  and  really  intended  the 
person  and  name  of  Hamilton  Boss  Simpson 
as  his  beneficiary.  Un^  the  mle  aa  above 
stated,  where  Uie  benefldary  la  not  predaely 
described,  extrinsic  evidence  was  prapet,  and 
we  are  satisfied  that  the  trial  court  correct- 
ly Interpreted  the  Intent  of  the  testator  and 
the  mMnlng  of  the  will. 

Hie  judgment  is  therefore  affirmed. 


GROW,  a  J.,  and  PABKBB  and  60SB, 
JJ.,  concur. 

CHADWIGK,  J.  A  most  famiUar  rule  of 
interpretation  of  wills  is  tliat  effect  should 
be  given  to  every  word  contained  therein. 
The  testator,  Heney,  undertook  to  designate 
an  object  of  his  bounty.  He  did  not  do  it  by 
name  alone.  He  said,  "I  give  to  my  friend." 
The  word  "friend"  Is  a  word  of  weight  and 
meaning.  In  the  light  of  all  the  evidence  it 
fits  Hamilton  Roes  Simpson,  and  it  does  not 
fit  Richard  H.  Simpson.  Tlie  record  shows, 
as  Is  said  In  the  majority  opinion,  ttiat  Rich- 
ard H.  Simpson  was  never  the  friend  of  the 
testator.  It  Is  not  shown  that  he  was  more 
then  a  casual  acquaintance,  and  there  Is  no 
Independent  evidence  of  that  fact  Hamilton 
Ross  Simpson  was  Heney's  friend.  They  had 
occupied  the  same  tent;  they  had  met  the 
hardships  Incident  to  pioneering  a  railway 
line  into  the  wilds  of  Alaska  tt^ether;  they 
had  enjoyed  the  fomiliar  fellowship  of  the 
camp.  Hamilton  Ross  ^mpson  had  been  one 
of  a  few  familiars  whom  Mr.  Heney  was 
accustomed  to  refer  to  as  his  "staff."  Heney 
did  not,  as  other  Intimates  did  not,  know  that 
Simpson's  name  was  Hamilton  Boss;  they 
knew  him  by  the  nickname  of  "BlU"  or 
"Botary  Bill."  Mr.  Heney  addressed  his 
letters  to  Hamilton  Boss  Simpson  either  as 
"R,  H.  Simpson"  or  "H.  B.  Simpson."  It  Is  evi- 
dent from  the  whole  record  that  In  seeking  to 
use  formality  in  the  preparation  of  a  will,  as 
men  will  do,  Mr.  Heney,  Instead  of  using  as 
he  had  theretofore  the  Initials  "H.  B."  or 
"U.  H.,"  supplied  a  name  that  may  have 
been  in  bis  mind  because  of  his  former  ac- 
quaintanceship with  Blchard  H.  Simpson. 
If  the  record  went  no  further  than  the  name, 
we  could  say  that  the  r^hts  of  the  parties 
claimant  are  eanally  balanced.  It  goes  fur- 
ther. There  la  In  ^mllton  Boss  Simpson's 
favor  the  ftict  that  he  was  the  friend  of  Mr. 
Heney.  TlilB  creates  an  uncratalnty  or  am- 
bigui^,  and  parol  testimony  Is  admissible  to 
clear  the  doubt  It  was  admitted  and  shown 
beyond  peradventnre  that  Mr.  Heney  had 
said  to  various  IMends  that  he  intended  tu 
reward  all  those  who  had  stood  1^  him  and 
helped  bim  'to  do  the  work  out  of  which  he 
had  realized  his  fortune,  and  it  Is  significant 
and  to  my  mind  a  controlling  drcumstance 
that  he  did  remember  all  of  Hiern  by  nune 
and  by  bequest  If  there  had  been  no  qnall- 
{ying  word,  there  might  be  no  room  for  con- 
struction; bat  when  it  Is  shown  that  Mr. 
Heney  liad  but  one  friend  Slmpsmi,  and  that 
friend  was  known  to  him  as  "H.  R."  or  "B. 
U."  and  by  no  fomiUar  name  other  than 
"Bill,"  I  have  no  Iwsltancy  in  hoUling  that 
tide  case  falls  without  tibe  general  mle  quot- 
ed la  the  majorltar  opinion. 
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STATE  ex  reL  LANGLET  et  al.  t.  SUPE- 
BIOR  COURT  IN  AND  FOR  SPO- 
KANE COUNTY  et  aL 

(Sapreme  Conrt  of  WasbiDgton.   April  18, 
1913.) 

CXBTTOBABI  ({  16*}— NaTUBE  OW  PbOCEEDINO 
— iNTBBUICUTOBr  ObDEBS. 

In  a  fluit  to  recover  certain  corporate 
itock,  it  developed  that  certain  persons  other 
than  the  parties  to  the  action  apparent!;  had 
interests  adverse  to  both  the  plaintifEs  and  de- 
fendants. The  court  directed  findin«8  for  plain- 
tiffs for  onljr  such  shares  as  the  evidence  show- 
ed the  third  persons  had  no  interest  in,  but  on 
motion  for  a  new  trial  and  to  reopen  the  cause 
the  court  directed  that  the  persons  adversel; 
interested  be  brought  in,  that  their  interests 
ndght  be  adjudicated.  Before  the  order  was 
entered,  plaintitFa  filed  written  disclaimers  of 
interest  by  certain  of  such  interested  persons, 
sought  to  show  that  others  were  estopped,  and 
claimed  that  onl;  one  who  bad  Instituted  an  In- 
dependent action  was  a  necessary  additional 

Sarty,  and  asked  for  a  consolidation.  This  was 
enied,  and  the  court  allowed  further  time  to 
bring  in  such  additional  parties.  Held,  that 
such  orders  were  interlocutory,  made  during 
the  progress  of  the  cause,  and^were  not  re- 
viewable on  a  writ  of  review  prior  to  final 
Judgment. 

lEM.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  {g  31,  32;  Dec  Dig.  8  16.*] 

Chadwick  and  Gose,  JJ.,  dissenting. 

En  Banc  Origliial  application  for  writ  of 
review  by  the  State,  on  tbe  relation  of  W. 
L.  Langley  and  another,  against  the  Supe- 
rior Court  In  and  for  the  County  of  Spokane 
and  Wllllani  A.  Huneke,  Judge.  Writ  denied. 

Cannon,  Ferris  &  Swan,  of  Spokane,  for 
relators.  Post  Avery  &  Hlgglns,  of  Spokane, 
for  respondents. 

rULLERTOX,  J.  This  Is  an  original  ap- 
plication for  a  writ  of  review.  In  January, 
1912,  the  applicants  for  the  writ  as  plain- 
tiffs began  an  action  In  the  superior  court 
of  Spokane  county  against  one  A.  J.  Devlin 
and  one  Alfred  Page  as  defendants  to  recover 
certain  shares  of  corporate  stock  of  the  Cor- 
bln  Goal  &  Coke  Company,  which  they  al- 
leged they  had  been  wrongfully  deprived  of 
by  the  fraudulent  acts  of  the  defendants.  Is- 
sue was  taken  upon  the  allegations  of  the 
complaint,  and  a  trial  bad  before  the  court 
sitting  without  a  Jury. 

The  evidence  taken  at  the  trial  developed 
the  fact  that  certain  persons  other  than  tbe 
parties  to  the  action  had,  or  apparently  had. 
Interests  In  the  shares  of  stock  in  question 
adverse  to  both  the  plaintiffs  and  tbe  de- 
fendants, and  the  court,  after  taking  tbe 
case  under  advisement,  filed  an  opinion  In 
which  be  directed  findings  to  be  made  for  the 
plaintiffs,  but  for  tbe  shares  of  stock  only 
which  the  evidence  developed  the  third  per- 
sons named  bad  no  Interest 

Tbe  defendants  thereupon  filed  a  motion 
for  a  new  trial,  and  later  on  filed  another 
motion,  supported  by  afiidavlts,  asking  tbe 
court  to  reopen  the  cause  for  tbe  Introduc- 


tion of  further  testimony.  These  motions 
were  duly  brought  on  for  hearing,  after 
which  the  court  by  an  opinion  In  writing 
modified  Its  first  opinion  to  the  effect  that 
the  plalntUTs  were  entitled  to  judgment  and 
directed  that  the  persons  having  Interests  In 
the  shares  of  stock  adverse  to  tbe  plaintiffs 
be  brought  Into  the  action  by  tbe  plaintiffs 
that  their  Interests  might  be  adjudicated 
and  the  rights  of  all  persons  Interested  be 
finally  and  conclusively  determined.  Before 
tbe  formal  order  was  entered,  the  plaintiffs 
filed  In  tbe  proceedings  written  disclaimers 
of  Interest  In  tbe  Erubject-matter  of  tbe  ac- 
tion, executed  by  certain  of  tbe  persons  whom 
tbe  court  thought  to  be  necessary  parties, 
and  sought  to  show  that  certain  of  tbe  oth- 
ers were  estopped  by  their  acts  from  making 
claim  to  the  stoclt,  and  that  only  one,  a  cer- 
tain Galbraith,  who  had  brought  an  inde- 
pendent action  against  the  defendants  for 
a  share  of  tbe  stock,  was  tbe  only  necessary 
additional  party,  and  asked  that  the  conrt 
enter  an  order  directing  a  consolidation  of 
bis  action  with  the  action  In  salt  The  court 
however,  adhered  to  Its  original  opinion,  and 
entered  a  formal  order  directing  that  the 
plaintiff  make  parties  to  tbe  action  all  per- 
sons having  or  who  appeared  to  have  an  in- 
terest in  the  shares  of  stock,  notwithstanding 
their  disclaimers,  or  the  facts  thought  to 
work  an  estoppel  against  them.  A  further 
attempt  was  made  to  have  this  order  modi* 
fled,  but  the  court  declined  to  accede  to  tbe 
request  further  than  to  allow  the  same  to 
show  more  fully  the  exceptions  taken  by 
tbe  plaintiffs  to  the  order;  tbe  order  finally 
entered  being  in  the  following  words:  "The 
above  matter  coming  on  to  be  heard  before 
me  this  4th  day  of  December,  1912,  upon  mo- 
tion of  the  plaintiffs  herein  that  this  court 
amend  and  change  its  order  entered  In  the 
above-entitied  action  on  the  13tb  day  of  No- 
vember, 1912,  directing  that  certain  addition- 
al parties  be  brought  in,  and  that  the  ac- 
tion of  R.  L.  T.  Galbraith,  against  the  de- 
fendants above  named,  be  consolidated  with 
this  action,  and  now,  after  bearing  argu- 
ments upon  the  motion,  it  Is  hereby  order- 
ed that  the  same  be  denied,  except  that  plain- 
tiffs herein  are  given  an  exception  to  said 
order '  wherein  A.  W.  Vowell,  Anna  L.  Gor- 
don, and  George  N.  Judd  are  required  to  be 
brought  Into  this  case  as  additional  parties, 
and  an  exception  to  the  said  order  wherein 
said  R.  L.  T.  Galbraith  Is  directed  to  be 
brought  In  as  an  additional  party,  and  an 
exception  to  the  said  order  wherein  U  W. 
Patniore  and  W.  R.  Hlbbard  are  required  to 
be  brought  In,  either  as  plaintiffs  or  de- 
fendants, as  additional  parties,  and  an  ex- 
ception to  said  order  wherein  It  Is  directed 
that  upon  failure  of  said  plaintiffs  to  comply 
therewith  within  ninety  (90)  days  from  the 
date  thereof,  unless  tbe  time  therefor  Is  ex- 
tended by  order  of  court  and  Jndgment 
shall  be  entered  dismissing  this  action,  and 
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an  exception  <al80  to  said  order  wherein  It 
iB  directed  that  the  case  entitled  B.  L.  T. 
Galbralth.  Plaintiff,  t.  A.  J.  Berlin  and  Al- 
fred Page,  Defendants,  be  consolidated  with 
this  action.  Plaintiffs  are  glTen  thirty  (80) 
days  additional  time  to  bring  In  said  addi- 
tional parties,  or  to  take  such  other  action 
as  they  may  be  advised — that  is,  they  are 
given  one  hundred  and  twenty  6-20)  days, 
instead  of  ninety  ^)  days  from  the  said 
13th  day  of  NoTember,  1912--and  plalutlffs 
are  farther  allowed  an  exception  to  each 
and  every  part  of  this  order." 

This  writ  is  sought  to  review  these  several 
orders.  The  applicants  for  the  writ  contend 
that  tbey  are  erroneous  and  deprive  them 
of  substantial  rights  which  cannot  be  re- 
viewed by  an  appeal  from  the  final  Judgment 
in  the  cause,  and  consequently  tbey  are  en- 
titled to  review  the  same  In  advance  of  such 
final  judgment  But  we  cannot  accept  this 
view  of  the  case.  The  orders  differ  in  no 
respect  from  Interlocutory  orders  generally; 
tbey  are  merely  orders  made  during  the 
progress  of  the  cause  deemed  necessary  by 
the  court  to  a  proper  determination  of  the 
case.  As  such  tbey  are  not  reviewable  In 
this  court  In  advance  of  the  final  judgment 
entered  in  the  cause,  but  must  be  reviewed 
here,  if  reviewed  at  all,  on  an  appeal  or  writ 
of  review  taken  from  the  final  judgment 
This  we  have  held  in  a  long  line  of  cases: 
State  ex  r^  Coplen  v.  Su[>erlor  Court,  66 
Wash.  226,  119  Pac.  383;  State  ex  reL  Seat- 
tle, etc,  C.  Co.  T.  Superior  Court,  G6  Wasta. 
649,  106  Pac.  150,  28  L.  R.  A.  (N.  S.)  516; 
Jones  V.  Paul,  56  Wash.  355,  105  Pac.  625; 
State  ex  reL  Mohr  v.  Superior  Court,  64 
Wash.  226,  103  Pat  17;  State  ex  reL  Wllke- 
son  Coal,  etc.,  Co.  v.  Superior  Court  49 
Wash.  203,  94  Pac.  920;  State  ex  rel.  Kors- 
strom  V.  Superior  Court,  48  Wash.  671,  94 
Pac.  472;  State  ex  rel.  Smith  v.  Superior 
Court,  47  Wash.  608,  92  Pac.  349;  State  ex 
rel.  Young  v.  Denney,  34  Wash.  66,  74  Pac. 
1021;  State  ex  reL  Harris  v.  Superior  Cbnrt, 
34  Wash.  248,  75  Pac.  809;  State  ex  rel. 
Nelson  V.  Superior  Court,  31  Wash.  33,  71 
Pac.  601;  State  ex  reL  Carrau  v.  Superior 
Court,  30  Wash.  700,  71  Pac.  648;  State  ex 
reL  Oudln  v.  Superior  Court.  28  Wash.  SS4, 
68  Pac.  1062. 

The  apidlcation  for  the  writ  It  denied. 

CROW,  C.  J.,  and  MOHRIS,  MAIN,  EL- 
LIS, FABKEB,  and  MOUNT.  JJ.,  concur. 

CHADWICE,  J.  (dissenting).  It  was  the 
boast  of  the  common  law  that  It  gave  a 
remedy  for  every  wrong.  So  thoroughly  was 
this  principle  Impressed  upon  the  English 
people  that  where  the  remedy  offered  by  the 
common  law  was  Inadequate,  tbey  found 
a  way  to  grant  full  and  adequate  relief 
through  courts  of  equity.  That  the  relators 
have  been  grossly  wronged  Is,  I  believe,  ad- 
mitted by  most  every  member  of  this  court 
Tbey  have  earned  a  judgment  after  a  fair 


and  full  trial.  The  court  announced  a  deci- 
sion in  their  behalf,  yet  for  no  reason  ap- 
parent  in  the  record,  and  for  no  reason  made 
to  appear  sufficient  on  the  oral  argument,  it 
has  upon  the  demand  of  the  defendants  or- 
dered new  parties  to  be  brought  In.  The 
parties  ordered  In  were  all  before  the  court, 
or  their  interests  determined  as  between  the 
parties.  Three  of  the  parties  were  the  gran- 
tors of  the  defendants  wbo  claim  tbrough 
them  their  title  to  the  property  Involved. 
The  defendants  assert  absolute  ownership; 
therefore  tb^  cannot  set  up  a  title  In  the 
new  parties  without  defeating  their  own. 
Defendants  do  not  contend  that  these  three 
have  any  interest;  and,  furthermore,  th^ 
were  witnesses  upon  the  trial,  and  have 
filed  a  complete  disclaimer  of  any  interest 
whatsoever  In  the  subject-matter  of  this 
controversy. 

Afl  to  the  remaining  parties,  their  interest, 
if  any,  Is  against  the  plaintiffs  and  the  de- 
fendants can  have  no  interest  therein;  and, 
as  In  the  case  of  the  other  new  parties,  these 
were  witnesses  at  the  trial,  and  If  they  bad 
or  claimed  any  interest  they  might  have  Inr 
terveoed,  or  defendants  might  have  then 
asked  that  tbey  be  made  parties.  The  so- 
called  new  parties,  having  heaa  before  tbe 
court  and  with  full  knowledge  of  the  subjects 
matter  of  the  controversy,  would  be  estopped 
to  maintain  an  Independent  action,  and  there- 
fore could  not  set  up  a  right  in  this  proceed- 
ing. Mume  r.  Schwabacher  Bros,  ft  Co., 
2  Wash.  T.  191,  8  Pac.  270;  Sboemake  t. 
Flnlayson,  22  Wash.  12,  60  Pac.  50;  Amer- 
ican Bonding  Co.  v,  Loeb,  47  Wash.  447,  92 
Pac.  282.  The  court  also  ordered  one  Gal- 
bralth brought  in.  Galbralth  Is  maintaining 
an  independent  action  against  the  same  de- 
fendants, in  which  these  relators  can  have 
no  possible  Interest;  and  besides  Galbralth 
appeared  at  the  trial  and  In  open  court 
offered  to  be  a  party  and  to  be  bound  by  the 
decree,  but  upon  the  objection  of  the  (lefend- 
antt  the  court  refused  to  allow  him  to  come 
In,  and  just  why  defendants  should  be  per- 
mitted to  use  tbe  name  of  Galbralth  to  get 
a  new  trial  is  beyond  me.  If  this  recital  is 
not  sufficient,  it  appears  fnrther  that  the 
court  found  that  Galbralth  was  entitled  to 
one-fifth  of  the  fund  In  litigation;  therefore, 
be  can  be  In  no  way  prejudiced  by  the  judg- 
ment in  this  case. 

This  disposes  of  tbe  new  parties;  fire 
have  disclaimed  or  are  estopped;  the  sixth 
has  an  independent  suit  against  defendants 
In  which  relators  can  have  no  possible  Inter- 
est The  court  bas  found  defendants  guilty 
of  fraud  and  deceit  To  avoid  tbe  entry  of 
a  formal  Judgment  defendants  made  an  ap- 
plication to  have  new  parties  brought  In,  and 
as  before  stated  the  court,  for  no  apparent  and 
certainly  no  reason  In  law,  granted  the  mo- 
tion and  ordered  an  amendment  complaint 
filed.  I  shall  not  discuss  the  wrong.  That 
is  ai^rent  Let  us  come  to  tbe  remedy. 


Digitized  by  Google 


4M 


181  PACIFIO 


BEPOBTEB 


(Wash. 


-  ttelaton  an  dtfiled  a  writ  of  certiorari 
tMcatise  the  wror  may  be  reviewed  on  appeal. 
Of  oonrMb  It  never  will  be  so  reviewed;  sueb 
errors  never  are^  for  th^  do  not  go  to  tbe 
nmltM  ot  tbe  case,  and  we  Have  a  convenient 
way  of  poflring  tliou  over.  Aside  from  this, 
and  granting  that  the  argument  of  the  ma- 
jority is  well  founded.  It  has  ignored  the 
prayer  of  the  relators  entirely.  Thcgr  say  In 
their  brief:  "In  considering  the  apidlcation 
of  the  relators  herein  ftn  writ  of  review,  It 
may  be.  In  view  of  -all  the  circumstances 
shown  by  said  application,  that  this  court 
;Shonld  reach  the  comdnslon  that  a  writ  of 
mandamus  would  be  the  i«oper  remedy.  If 
this  oonduslon  Is  reached,  •  *  •  this 
court  has  ample  power  to  ^ant  the  writ  of 
mandamus,  even  thou^  the  relators*  applica- 
tion la  teat  a  writ  of  review."  There  can  be 
no  question  that  relators  are  entitled  to  a 
Judgment,  either  in  their  favor  as  the  court 
announced  in  his  memorandum  decision,  or 
against  them,  so  that  they  can  appeal  In  an 
orderly  way.  And  upon  the  ^esent  showing, 
If  the  application  had  been  for  a  mandamus, 
I  doubt  not  that  the  writ  would  bftve  issued, 
niey  hare  aAed  for  alternative  relief,  and 
the  real  question  for  us  to  decide,  although 
it  is  ignored  by  the  majority,  Is  whether  a 
writ  of  certiorari  bdng  denied,  the  writ  of 
mandamus  shall  Issue.  The  specUl  proceed- 
ings, as  provided  in  the  act  of  1899,  are 
civil  actions  under  the  Code,  and  are  goy- 
emed  by  the  same  rules  of  pleading  and 
practice.  State  ex  reL  Brown  v.  McQuad^ 
36  Wash.  579,  79  Pac.  207;  State  ex  reL 
Billings  V.  Lamprey,  fi7  Wash.  84,  106  Pac. 
601,  and  the  many  cases  dted  therein.  This 
court  has  often  held  that  an  aggrieved  party 
shall  not  be  turned  out  of  court  because  he 
has  misconceived  bis  cause  of  action;  that 
hia  complaint  Is  not  demurrable  If  it  states 
a  cause  of  action  upon  any  theory.  Smith 
V.  Wingard,  8  Wash.  %  291,  13  Pac.  717; 
Casey  v.  Oakes.  17  Wash.  409,  50  Pac.  63; 
Dunlap  V.  Eauch,  24' Wash.  620,  64  Pac.  807; 
Damon  v.  Leque,  14  Wash.  253,  44  Pac.  261; 
Watson  V.  Glover,  21  Wash.  677,  69  Pac.  516; 
Dormitzer  v.  German  S.  &.  L.  Soc,  23  Wash. 
132,  62  Pac.  9B2;  Tatwood  v.  Johnson,  29 
Wash.  643,  70  Pac.  123;  Brown  v.  Calloway, 
34  Wash.  176,  75  Pac.  630;  McKay  v.  Calder- 
wood.  37  Wash.  194,  79  Pac.  629;  Lawrence 
V.  Halverson,  41  Wash.  634,  83  Pac.  889; 
State  ex  rel.  Maltble  v.  WUl.  64  Wash.  453, 
103  Pac:  479,  104  Pac.  797;  Pomeroy's  Code 
Itempdles,  %  71.  In  Wldrln  v.  Superior  Court, 
17  Col.  App.  93,  118  Pac.  650,  the  peti- 
tioner asked  for  a  writ  of  review  to  correct 
an  error  of  the  superior  court  based  on  Its 
refusal  to  entertain  Jurisdiction  of  an  appeal. 
It  was  held  that,  although  the  writ  of  review 
would  not  issne^  sefvertheleeB  the  ooort^s  ac- 


tion was  "tantamount  to  a  refusal  to  hear  and 
determine  the  cause  and  that  the  aggrieved 
party's  remedy  Is  by  a  writ  of  mandate  to 
compel  the  court  to  do  so.**  A  writ  of  man- 
date was  Issued,  although  not  iwayad  for. 
3e^  also,  Golden  Gate  Tile  Oo.  v.  Snpolor 
Court,  169  Cal.  474,  U4  Pac.  978. 

It  may  be  argued  that  relators  could  not 
pray  for  alternative  relief,  but  are  bound 
by  their  ftrst  prayv.  To  so  ht^d  wonid  vio- 
late the  principle  of  the  many  cases  dted 
above,  the  spirit  of  which  has  been  carried 
into  more  than  one  application  for  a  writ  The 
cases  dted  apply  the  rule  of  equity  to  ail 
cases.  This  rule  Is  set  out  and  discussed  la 
Lawroioe  T.  Halverson,  stuira,  where  the 
court  said:  "The  comphdnt  is  a  plain  and 
concise  statement  of  tecta  constituting  a 
cause  of  action,  with  a  donand  for  the  relief 
irtilch  the  plAlntifl  dalms.  But  it  does  not 
necessarily  follow  that.  If  the  plaintiff  de- 
mands relief  it  is  not  entitled  to  under  the 
statement  of  tacts  set  out  In  tlie  complaint,  it 
will  not  be  awarded  any  reltof  at  alL  What- 
ever rtiUef  it  is  enttUed  to  under  tiw  fiicta 
stated,  the  court  will  award."  In  State  ex 
reL  Dyer  v.  Middle  Klttttas  brlgation  VSsL, 
66  Wash.  488,  106  Pac.  208,  the  court  held 
that,  althott^  the  remedy  Iqr  mandamus  waa 
not  pursued  In  the  flrst  instancy  tt  was  not 
waived  by  the  filing  of  a  former  complaint 
in  an  action  that  had  gone  to  Judgment. 

Upon  tlie  mwlts,  the  caae  of  State  ex  reU 
Gabe  r.  Hftln.  66  Wash.  8S1,  U9  Pac;  844,  ia 
in  point  There  an  application  was  made  tot 
a  writ  to  compel  the  entry  of  Judgment  upon 
a  verdict  In  this  case  the  court  announced 
in  a  formal  oidnion  that  he  would  decide  bi 
favor  of  the  relators.  We  said  in  the  Gabe 
Case:  "Can  it  be  said  that  the  remedy  by 
appeal  Is  adequate  where  the  absolute  right 
to  Instant  relief  Is  shown  by  the  admltied 
facts,  and  where,  under  those  facts,  there 
was  no  room  for  discretion  on  the  part  of 
the  court?  •  •  •  The  relatrix  was  ac- 
quitted by  the  Jnry,  and  the  real  matter  of 
controversy,  and  every  part  of  It,  was  ended  in 
her  favor.  •  •  *  Such  a  remedy  would 
be  neither  adequate  nor  In  keeping  with  the 
spirit  of  the  law.  The  relatrix,  having  stood 
her  trial,  and  having  been  found  not  guilty; 
was  eutitled  without  any  delay  to  the  fQlT  * 
fruits  of  the  verdict." 

It  Is  my  Judgment  that  the  petition  of  the 
relators  states  a  cause  of  action,  and  that 
if  not  entitled  to  a  writ  of  certiorari,  they 
are  entiUed  to  a  writ  of  mandamus  to  compel 
the  court  to  enter  a  formal  Judgment  upon 
the  pleadings,  evidence,  and  conclusfons  of 
the  court  as  prayed  for  In  their  brief  and 
oral  argument 

GOSB,  J.,  ooncars  with  CHADWICK,  J. 
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(Supreme  Court  of  WaBblncton.    Apcfl  21, 
1918.) 

L  BiCBETSBS  ^  1*)  —  GBOUnD  OF  ApPfHHT- 

IfENT. 

The  power  to  appoint  a  receiver  ■honld  al> 
ways  be  exercised  with  caotloiL 

[Ed.  Note.— For  other  cum,  ne  Beceiwi, 
OoDt  Die  S  1:  Dec.  Diff.  1 1.*] 

2.  RxcxivBU  (I  6*)  —  Gbound  oi*  Arpoim- 

MKNT— INADKQUAOT  Or  BUtlDT. 

A  receiver  shoald  not  be  appointed  tf  there 
U  any  other  edeqoate  remedy. 

[Ed.  Note.— For  other  cases,  see  BeceWen, 
Cent  Dig.  I  12;  Dec  Dig.  |  6.*] 

&  COBFOBATIOire  (I  S83*)  —  Manaqbuent— 
PowEB  or  Stookholdess  and  Tbubteks. 
A  majority  of  the  stockholders,  or  in  the 
interim  between  the  stockholders*  meetings  the 
trustees,  are  entitled  to  manage  and  control  the 
al&drs  of  a  corporatioii ;  and  the  coarts  will 
not  interfere  mwely  to  settle  dlspntes  between 
stockholders,  or  to  ■obstitnte  Its  judgment  for 
that  of  the  majority  of  the  tnistees,  onless  some 
controlling  equity  warrants  Inte^posltioo. 

[Ed.  Note.— For  other  eases,  see  Corpora- 
tions. Cenb  Dig.  ||  1S74,  1S7B;  Dec  l»g.  S 
393.*] 

4.  CoBPOSATions  (f  668*)— CoLLiCTiON  or 
Unpaid  Stock  Subscbxptionb— Bxcxiveb- 

BHIP. 

While  the  first  object  of  a  recetversUp  Is 
to  preserre  the  assets,  the  appointment  of  a  re- 
ceiver to  collect  unpaid  stock  subscriptionfl 
of  a  solvent  corporation  is  unauthorized. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  2201-2216;  Dee.  Dig.  1 
SC3.*] 

6.  Cobfobations  (|  227*)  —  Dibtb— Iiabil- 

iTY  or  Stookholdebs. 

Where  capital  stock  Is  Issued  in  propor- 
tion to  the  cash  payments  by  the  several  sub- 
scribers, each  stockholder  is  bound  for  the 
corporate  debts  In  proportion  to  Us  holding. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tion!, Cent  Dig.  H  870.  881,  882,  886,  882; 
Dec  Dig.  I  227.*] 

6.  Cobfobations  ({  614*)— Windxro  Uf- 

BlQHTS  or  BiAJOBTtT  OF  STOCKHOLDBBS. 

A  majority  at  stocUiolders  can  wind  np 
a  corporation. 

[S3d.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  248S,  2487-^444;  Dec  XHTI 

7.  OoBPouTf  ons  d  240*)  —  Subbobibbbs  — 
Suit  bt  Stookhou>eb  fob  Unpaid  Sub- 
b0biftion8. 

Under  Rem.  A  BaL  Code,  f  3684,  providing 
that  stockholders  of  a  corporation  may,  by  by- 
laws, prescribe  tibe  times  and  amounts  in  which 
subscriptions  to  stock  shall  be  made,  and  that 
in  case  such  payments  are  not  made  the  trus- 
tees may  demand  the  amounts  subscribed.  It  is 
the  duQr  of  trustees  of  a  corporation  In  need 
of  funds  to  carry  on  Iti  bnsiness  to  make  a  call 
for  unpaid  sutwcriptiouB  within  a  reascmable 
time,  and  to  exercise  good  faith  to  all  the  stock- 
holders ;  and  where  they  refuse  to  do  this  for 
an  unreasonably  long  time  equity  will  permit  a 
holder  of  paid-up  stock  to  enforce  the  call  for 
unpaid  subscriptions  In  the  name  of  and  for  the 
benefit  of  the  corporatioii, 

[Ed.  Note— For  other  cases,  see  Corporations, 
Cut  IHf.  ii  S84-M2, 106^4100%:  5ec  Dig! 

•  •HA  J 


8.  Cobpobatiohs  ({  181*)— Bioxm  or  Siook- 

BOLDEES— INSPBCTION  OF  BOOKS. 

A  minority  stockholder  has  the  right  to  in- 
spect and  examine  the  books  and  records  of  the 
corporation  at  all  reastmable  times. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  ii  674r^.  080;  I>ec  Dig.  i  ISL*] 

9.  Cobfobations  <|  200*)— Suino  on  Behalf 
OF  Cobpobation — Refusal  of  Tbusteb. 

A  paid-up  stockholder,  knowing  of  a  debt 
due  to  the  corporation  other  than  upon  stock 
or  subscriptions,  and  showing  a  refusal  of  the 
ofBcers  of  the  corporation  to  bring  suit  npon 
demand,  may  maintain  an  action  therefor  with- 
out resort  to  a  receivership. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  ii  791-796;  Dec  Dig.  i  206.*] 

10.  COBPOBATIONB  (i  820*)— lAABlUTT  OF 
TbPBTOB— INJPITOTIOIT  AQAXNST  SSLUirO 
PBOPBBTT  or  COBPOBATIOn. 

A  court  of  equi^  will  enjoin  the  trustees 
of  the  corimration  from  selling  its  property, 
where  It  appears  that  a  fraud  u  contemplated, 
or  about  to  be  perpetrated,  on  the  stockholders. 

[Ed.  Note— For  other  cases,  see  Corporations, 
Cent  Dig.  H  1426-14S1,  1^8-1488;  Dec.  Dig. 
I  820.*] 

IL  CORPOBATIONB  ({  S67*)— SaLB  OF  PBOPBB- 
TT—RBCBITEBBHIP. 

In  an  action  by  a  corporation  to  restrain 
a  stockholder  from  interferiu  with  its  business. 
In  which  defendant  asked  for  a  receiver,  the 
fact  that  another  corporation  controlled  by  oth- 
er stockholders  of  plaintiff  corporation  is  its 
competitor  does  not  establish  that  a  sale  of  the 
property  of  plaintiff  cori>oration  would  be  In 
fraud  of  the  defendant  stockholder,  so  as  to 
warrant  the  appointment  of  a  receiver. 

[EU.  Note— For  other  cases,  see  Corporations, 
Gent  Dig.  H  2227,  2228,  2280-2236 ;  l>ec  Dig. 
i  667.*] 

12.  Cobfobations   ({  663*)  —  Rbicbdibs  of 

StoCkholdbbs— Receitbbs. 

One  who  was  president  of  a  corporation  Is 
charged  with  a  knowledge  of  Its  business  af- 
fairs, and  after  six  years  the  court  on  his  al- 
legations of  a  conspiracy  on  the  part  of  other 
stockholders  to  sell  the  property  for  lees  than 
Its  value  and  to  render  nls  stock  worthless,  is 
not  warranted  In  taking  the  property  out  of 
the  hands  of  the  trustees  and  administering  it 
through  a  receivership;  there  being  no  sub- 
stantial change  in  the  bnaineas  condition  of  the 
company  since  tin  b^inning  of  bis  own  ad- 
ministration. 

[Ed.  Note — For  other  cases,  see  Corporations, 
Cent  Dig.  ii  2201-2216;  Dec  Dig.  $  653.*] 

Depsrtmait  1.  A^ieal  ttom  Superior 
Court,  SxKdauib  County;  SL  H.  SnUlran, 
Judge. 

Action  by  the  Beqpnan  day  hfannfactnr- 
ing  Comimny  against  H.  L  Bergman  and 
wife,  with  answer  defendants  asking  tlie 
appoftDtmait  a  reorirer.  Fkom  an  order 
an^olnUng  a  receirer,  ^intur  avpeals.  Be* 
versed,  ^th  Instmctlonr  to  dlBcharge  the 
receiver. 

Twltcbell  &  Wentworth,  of  Spokane  for 
appellant  H  J.  BlrdBcva*  Of  Spokane,  £or 
reepondents. 

CHADWICK,  3.  Bevgmaii  day  Man- 
ofiietorlng  CtHupany,  a  cnparatfam,  wn  or- 
ganised In  tbe  year  lOOS.  Tbe  eaidtal  stoek 
was  fixed  at  92S,00a   Tbm  ntwerlben^  tbe 
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amount  subscribed,  and  tbe  amonnt  unpaid 
on  subscriptions  are  as  follows: 

H.  L.  BarKmMi.4<.600  |  1S8  (tanOwed  oa  tiM  trial) 
C.  A.  Johnaon. S,S3B 

J.  H.  Bnsi  6,BI»  <JM 

J.H.Hurd.         6,000  S,7» 

J.  T.  DaTto  »,000  1,000 

PfltarBridwn..  l,Mi  M 

Stock  was  issued  to  each  stockholder  to 
the  extent  of  the  payment  H.  L.  Bergman 
was  elected  president,  and  so  continued  until 
1911.  The  company  borrowed  money  upon 
Its  organization,  and  has  dnce  been  Indebted 
to  the  bank.  Another  corporation,  tbe  Idaho 
Lime  Company,  in  which  J.  H.  Erans  and  J. 
H.  Hurd  are  active  factors,  has  been  mar- 
keting the  products  of  tbe  Bergman  Com- 
pany, and  claims  a  debt  against  tbe  Bergman 
Company  of  about  $6,000.  Tbe  evidence  is 
not  entirely  clear,  but  we  take  It  that  tbe 
indebtedness,  including  the  claim  of  tbe  Ida- 
ho Lime  Company,  was  at  the  time  of  the 
trial  about  $10,000.  The  value  of  the  prop- 
erty of  tbe  Bergman  Company  is  admitted 
to  be  considerably  In  excess  of  this  snm. 
Defendants  say,  In  their  brief,  that  the 
assets  of  tbe  corporation  amount  to  $30,000, 
and  thdt  the  debts  do  not  exceed  $4,000. 
They  do  not  admit  the  $6,000  alleged  to  be 
doe  the  fdabo  Lime  Company.  After  M.  L. 
Bergman  was  ousted  as  president,  this  ac- 
tion was  b^un  by  tbe  corporation  to  restrain 
him  from  Interfering  with  and  Interrupting 
plaintiff's  business.  Defendants  Bergman 
answered,  setting  up  the  facts  we  have  here 
epitomized,  and  alleged  further  that  the  Ida- 
ho Lime  Company  was  Indebted  to  tbe  plain- 
tiff In  a  sum  in  excess  of  $10,000;  that  Hard 
and  Evans,  together  with  the  other  stock- 
holders, were  oonsidrlng  to  sell  the  property 
of  plaintiff  at  leBS  than  its  value  to  pay  the 
8nm  owing  the  bank  and  the  amoirat  they 
alleged  to  be  due  the  Lime  Company,  and  to 
render  defendants'  stock  worthless.  They 
asked  that  tbe  delinquent  sabscribers  he 
compelled  to  pay  the  amounts  unpaid  on 
their  subscriptions;  that  a  recover  be  ap- 
pointed to  bring  such  suits  as  might  be  neo- 
essary  to  collect  these  subscriptions  and  the 
amount  alle^d  to  be  due  from  the  Idaho 
Ume  Company;  and  for  g^eral  relief.  Aftr 
er  a  trial  tbe  court  appointed  a  receiver. 
Plaintiff  baa  appealed. 

A  receivership  In  this  case  must  be  sus- 
tained, if  at  all,  by  refOrence  to  some  one 
or  more  of  the  following  propositions:  ^lat 
a  receiver  is  necessary:  (1)  To  recover  tbe 
unpaid  stock  subscriptions ;  &)  to  take 
charge  of  tbe  property  pending  the  litigation; 
(3)  to  expert  the  books  and  to  compel  an  ac- 
counting with  the  Idaho  Lime  Company  and 
^0  bring  action  for  the  amoimt  found  to  be 
due ;  (4)  to  prevent  tbe  trustees  from  selling 
the  property  at  lees  than  its  value  and  from 
winding  up  the  affairs  of  the  company;  (B) 
to  prevent  the  elimination  of  the  plaintiff  as 
a  competitor  of  the  Idaho  Lime  Company. 


[1, 1]  Tbe  power  to  aptwlnt  a  receiver  Is 
a  delicate  one,  and  should  always  be  exer- 
cised with  caution.  Roberts  r.  National 
Bank,  9  Wash.  12,  37  Fac.  26;  Wales  v.  Den- 
nis, 9  Wash.  306.  37  Pac.  460;  Brondage  v. 
Home  Sav.  &  Loan  Ass'n.  11  Wash.  277,  39 
Fac.  666;  Sengfelder  v.  HIU,  16  Wash.  356. 
47  Pac.  767,  68  Am.  St  Bep.  36;  Spokane  v. 
Amsterdamsch  Trustees  Kautoor,  18  Wash. 
81,  60  Pac.  1088;  Ridpath  v.  San  Poll 
Transp.  Co.,  26  Wash.  437,  97  Pac.  229; 
High  on  Receivers  (4th  Ed.)  289.  294.  ThU 
is  the  &nt  rule  confronting  a  chancellor  up- 
on an  application,  and  the  second  is  that  a 
receiver  should  not  be  appointed  if  there  is 
any  other  adequate  remedy.  Secord  v. 
Wheeler  Gold  Iflnlng  Co.,  63  Wash.  620. 
102  Pac.  654,  17  Ann.  Ces.  914;  34  Cyc.  21, 
23.  It  has  never  been  tbe  purpose  of  the  law 
to  subject  matters  of  purely  private  right  to 
the  uncontrolled  and  arbitrary  action  of 
the  courts.  Hutdilnson  v.  American  Palace- 
Car  Co.  (C.  a)  104  FeO.  182. 

[3]  A  court  will  not  Interfere  merely  to 
settle  disputes  between  stodEboIders,  or  to 
substitute  its  judgment  for  that  ttf  the  ma- 
jority of  tlie  trustees.  Men  dlffier  in  their 
Judgment,  and  the  law  Is  that  a  majority  at 
tbe  stockholders,  or  in  ttie  interim  between 
stockholders*  meetings  tbe  trustees,  shall 
manage  and  ctmtrol  the  aSaSn  at  tbe  cor- 
poration. Some  controlllnc  equity  must  tik- 
tervene  to  warrant  the  Interposition  at  the 
court  In  tbe  case  of  Theis  r.  Spokane  Falls 
Gaslight  Co..  49  Wash.  477,  95  Fftc.  1074,  this 
court  recognized  and  MAofiteA  tbe  rule  Just 
stated.  The  court  there  quoted  tbe  text  2 
Cook  on  0iwp«atl<ui8  (Stii  Ed.)  p.  684,  a  part 
of  whidi  is  as  follows:  "Tbe  discretion  of - 
tbe  directors  or  a  majority  of  tbe  stodcholdr 
ers  as  to  acts  intra  vires  cannot  be  question- 
ed by  single  stockhaldfirs  unless  fraud  la  In- 
volved. *  *  *  A  partner  in  a  ccqpartnet^ 
slilp  may  prevent  action  which  be  disap- 
proves, but  corporations  are  formed  very 
larg^  to  avoid  that  very  danger  and  dis- 
advantage. The  corporate  directors,  so  long 
as  they  act  within  their  powers  may  use 
their  own  discretion  as  to  what  ought  to  be 
done.  *  *  *  A  court  of  equity  cannot, 
however,  restrain  tbe  corporation  from  pro- 
ceeding with  buslneaa  and  using  its  funds 
for  that  purpose,  even  though  a  minority  of 
the  stockholders  show  that  sound  business 
dlscretloD  and  Judgment  would  dictate  a  dif- 
ferent policy.**  See,  also,  EUlott  v.  Fuget 
Sound  Wood  Products  Co.,  62  Wash.  637,  101 
Fac  228. 

Proceeding,  therefore,  with  that  caution 
which  the  law  Imposes,  the  Inquiry  must  be, 
Have  the  re^randents  an  adequate  remedy  at 
law  or  In  equity  for  the  wrongs  enumerated 
In  their  cross-compIalnt?  We  will  take  up 
and  discuss  the  several  proposltlonB  abovt 
stated  In  their  order. 

[4-6]  1.  Is  a  receiver  necessary  to  recover 
the  unpaid  stock  subscriptions?  We  know  of 
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no  rale,  nor  has  any  been  brought  to  onr  no- 
tice, that  would  Justify  the  appolntm^t  of 
a  receiver  to  collect  unpaid  stock  subscrip- 
tions where  a  corporation  is  solvent.  Thr 
first  object  of  all  receiverships  is  to  preserve 
the  assets.  High,  on  Receivers  (4th  Ed.)  344. 
Primarily  the  debts  of  a  corporation  are  not 
to  be  paid  out  of  the  capital  stock.  If  the 
assets  of  the  corporation  are  saffldent,  no 
one  can  complain  If  the  debts  are  paid  out 
of  them.  This  is  especially  so  in  this  case. 
The  stock  was  issued  In  proportion  to  the 
amount  paid  In  money  by  the  several  sub- 
scribers, and  theoretically  each  stockholder 
is  bound  for  the  corporate  debts  in  proporlloi. 
to  his  holding.  A  majority  of  the  stockhold- 
ers can  wind  up  the  corporation  if  they  so 
wUL  If  in  BO  doing  one  or  more  of  the  stock- 
holders have  suffered  a  wrong,  an  action  for 
an  accounting  and  for  contribution  will  af- 
ford the  aggrieved  atockholdec  ample  r^edy. 
Lee  V.  Stelnhart  Lbr.  Go.,  60  Waali.  672,  119 
Pafa.  1117. 

[7]  A  subacilber  to  tlie  capital  stock  of  a 
corporation  is  in  virtue  of  his  promise  a 
debtor,  and  the  same  principle  that  sustains 
the  right  of  a  stockholder  to  bring  an  action 
for  the  beneflt  of  the  corporation  will  sustain 
the  suit  of  a  stockholder  to  compel  the  pay- 
ment of  unpaid  subscriptlona  In  fact,  the 
right  of  a  receiver  to  sue  for  unpaid  sub- 
scriptions has  been  put  on  the  ground  fhat 
in  fio  doing  be  iB  doing  only  that  whi<di  the 
stockholder  might  have  done.  In  Lathrop, 
Receiver,  v.  Knapp,  87  Wla.  807,  the  right  of 
a  receiver  to  maintain  an  actltvi  for  unpaid 
eul>scriptioiu  was  diallenged.  In  meeting 
the  objection  of  the  def^idant,  Chief  Justice 
Dixon  said:  "The  other  snbscribera  might 
have  maintained  an  action  against  him  upon 
it  [the  Bubscrtptlon] ;  and  aa  they  might,  so, 
I  thinlCf  the  receiver  may."  The  statute 
(Bern.  &  Bal.  Code^  }  36M)  providai  that  the 
stockholden  of  a  corporation  may,  In  the 
by-laws  d  the  company,  prewribe  the  times, 
manner,  and  amounts  in  wlilch  payments  of 
the  snms  mibacribed  1^  them,  reqpectiT^, 
shall  be  made.  *•  •  •  *  But  In  caae  the 
same  shall  not  be  ao  prescribed,  the  trustees 
shall  have  the  power  to  demand  and  call  In 
bom  the  Btockboldera  the  mum  bs  them  sub* 
ectlbed,  at  ench  time  and  In  Budk  manner, 
peymoits  or  Installmenta,  as  they  may  deem 
proper."  The  statute  does  not  confer  au- 
tocratic powers.  The  power  here  conferred 
la  <me  that  must  be  reasonably  exercised  for 
the  benefit  of  the  corporation  and  Its  atoek- 
bolders.  The  directors  could  not  continue 
from  1905  to  1912  to  borrow  mon^  and  pay 
tnttteet,  making  the  same  a  charge  against 
the  corporatUm,  to  the  ^«]udloe  of  the  re- 
spondents ^10  had  paid  their  subscriptions. 
When  It  became  evident  to  the  directors  that 
the  corporatkm  was  In  need  of  funds  to  carry 
on  its  busineaB,  and  after  a  reasonable  time 
bad  ^psed.  It  became  their  duty  to  make 
the  call  upon  the  stockholders  for  thdlr  un- 


paid subscription,  and,  if  the  call  was  not 
complied  with,  to  enforce  payment  In  the 
manner  provided  by  law.  In  short.  It  was 
their  duty  to  exercise  good  faith  to  all  the 
stockholders.  Having  failed  to  do  this  for  so 
long  a  i>eriod  of  time,  the  prindplea  of  equi- 
ty wUl  permit  the  respondents  to  make  and 
enforce  the  call  in  the  name  of  and  for  the 
beneflt  of  the  corporation. 

2.  The  second  proposition,  that  a  receiver 
should  be  appointed  to  take  charge  of  the 
property  pending  the  suit  to  recover  the 
stock  subscriptions,  Is  covered  by  our  dis- 
cussion of  the  first  proposition. 

[I]  8.  That  a  receiver  Is  necessary  to  ex- 
pert the  books  and  compel  an  accounting 
with  the  Idaho  Lime  Company.  We  think 
that  the  remedy  of  the  respondents  is  ample. 
It  was  held  in  State  ex  rel.  Weinberg  v. 
Pacific  Brewing  &  Malting  Co..  21  Wash. 
4&1,  58  Pac.  684,  47  L.  a  A.  208,  after 
a'  thorough  review  of  the  authorities,  that 
a  minority  stockholder  has  a  right  to  in- 
spect and  examine  the  books  and  records 
of  the  corporation  at  all  reasonable  times. 
The  court  said:  "Corporations,  owing  to  ^e 
ease  with  which  th^  can  be  formed  nnder 
the  liberal  provisions  of  the  statute,  and  af- 
fording as  they  do  a  limited  liability  for 
Investors;  have  become  a  favorite  means  for 
the  combination  of  capital,  and  are  now  en- 
gaged In  almost  every  variety  and  character 
of  business.  In  fact,  they  have  largely  su- 
perseded partnerships.  Not  having  behind 
them  the  personal  responsIbiUty  and  fortunes 
of  the  promoters,  or  that  of  those  who  may 
have  Invested  In  their  capital  stock,  the  in- 
terests of  the  public  at  large  require,  and 
especially  that  part  of  the  public  dealing 
with  them,  that  the  courts  adopt  the  rule 
which  will  most  largely  conduce  to  honesty 
in  their  management  We  believe  that  these 
interests  will  be  better  protected  by  holding 
tliat  a  stockholder  ot  a  corporation  has  the 
right,  at  reasonable  times,  to  Inspect  and  ex- 
amine the  books  and  records  of  such  cor- 
poration, 80  long  as  his  purpose  la  to  infbrm 
hlmeelf  as  to  the  manner  and  fidelity  with 
which  the  corporate  affairs  are  being  con- 
ducted, and  his  examination  la  made  In  the 
interests  ot  the  corporation.  Nor  will  It  be 
presumed,  when  such  request  is  made,  that 
the  purpose  of  the  Inapection  Is  other  than 
In  the  lutereet  of  the  corporation ;  and,  when 
it  is  charged  to  he  otherwise  the  bnrdea 
should  be  on  tlie  ofilcers  refusing  such  re- 
quest, or  tlie  corporation,  to  establish  It 
0^  argument  that,  under  tills  rule,  the  man- 
agers of  a  rival  concern  may  acquire  stock 
in  the  corporation  and  use  the  privilege  for 
the  purpose  of  bmefiting  the  rival  concern, 
to  the  detriment  of  the  corporation.  Is  not 
more  forceful  than  the  other  tiiat;  nnder  the 
restricted  rule,  a  combination  can  be  made 
by  persons  lioldlng  the  majority  of  the  stode, 
1^  which  the  corporation  is  managed  tor 
thtfr  own  Interests,  to  the  exclnslon  and 
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detriment  of  the  mlnorltr  holders  and  Injury 
to  tbe  pobllc  daallng  witb  It"  ' 

See,  also,  Frost  v.  Pneet  Sound  Bealtr 
Associates,  ST  Wasb.  629,  lOT  Pac.  1029. 

[fl]  If  the  reBpfflidenfai  know  of  a  debt  dne 
and  owlns  from  tbe  Idaho  lime  Company 
to  the  Bergman  Olay  Company,  or  it  can  be 
lAiown  by  competent  erldenoe,  and  the  officers 
of  tbe  corporation  refme  to  bring  suit  upon 
demand.  It  Is  within  tba  power  of  the  re- 
QCnndenbB  to  maintain  an  action  without  re- 
sort to  a  rec^vershlp.  SuA  salts  are  com- 
mon. Baker  -t.  Seattle-Tacoma  Power  Co., 
61  Wash.  6TB,  tX2  Fae.  647,  Ann.  Ca&  1912C. 
869;  Wright  V.  Tacoma  Oas  &  Elec;  Co.,  53 
Wash.  262.  101  Paa  865;  Williams  t.  Erie 
Mt.  OonsoL  Mtn.  Co.,  47  Wash.  860,  91  Pac. 
1091;  BUlott  T.  Pnget  Sound  W.  P.  Co.,  S2 
Wash.  687,  101  Pac.  228. 

[19]  4.  A  court  of  equity  will  enjoin  the 
trustees  from  selling  the  property  of  a  cor- 
poration If  it  be  made  to  appear  tbat  a  fraud 
Is  contemplated,  or  about  to  be  perpetrated, 
on  the  stockholders. 

"It  Is  to  be  obserred,  at  the  outset,  that  the 
general  jurisdiction  of  equity  over  corporate 
bodies  does  not  extend  to  the  power  of  dis- 
solTlDg  the  corporation,  or  of  winding  up  Its 
aflTalrs  and  sequestrating  the  corporate  prop- 
erty and  eCTects,  in  the  absence  of  express 
statutory  authority.  And  courts  of  equity 
will  not,  ordinarily,  by  virtue  of  their  gen- 
eral equitable  Jurisdiction,  or  of  their  vis- 
itorlal  powers  over  corporate  bodies,  seques- 
trate tbe  effects  of  the  corporation,  or  take 
the  management  of  Its  afblrs  from  tbe  hands 
of  Its  own  officers  and  Intrust  It  to  tbe  con- 
trol of  a  receiver  of  the  court,  upon  the  ap- 
plication either  of  creditors  or  shareholders. 
And  while  equity  may  properly  compel  of- 
ficers of  corporations  to  account  for  any 
breach  of  trust  In  their  official  capacity,  yet, 
in  the  absence  of  statutes  extending  its  Juris- 
diction, it  will  usually  decline  to  assume  con- 
trol over  the  management  of  the  affairs  of 
a  corporation,  upon  a  bill  filed  by  a  stock- 
holder alleglDg  fraud,  mismanagement,  and 
collusion  on  the  part  of  the  corporate  au- 
thorities, since  such  Interference  would  nec- 
essarily result  In  the  dissolution  of  the  cor- 
poration, and  the  court  would  thus  accom- 
plish indirectly  what  it  has  no  power  to  do 
directly.  The  remedial  power  exercised  by 
courts  of  equity.  In  such  cases,  ordinarily  ex- 
tends no  further  than  the  granting  of  an  in- 
junction against  any  special  misconduct  on 
the  part  of  tbe  corporate  officer;  and,  al- 
though the  facts  shown  may  be  sufficient 
foundation  for  such  an  Injunction,  the  court 
will  not  enlarge  its  Jurisdiction  by  taking  tbe 
affairs  of  the  corporation  out  of  the  man- 
agement of  its  own  officers,  and  placing  them 
in  the  hands  of  a  receiver."  High  on  Re- 
ceivers (4th  Ed.)  288. 

**A  court  of  equity  will  enjoin,  on  behalf 
of  the  stockholders,  any  Improper  aUniation 
or  disposition  of  the  property  for  other  than 


oorporata  purposes,  and  win  restrain  the 
commission  of  acts  which  are  contrary  to 
law  and  toid  to  the  destmctlon  of  the 
franchises,  as  well  as  the  improper  manage- 
moit  ot  the  bnslneBs  ot  the  corporation,  or 
a  wrongful  dtverslon  of  Its  tends.  And  In 
such  cases  equity  may  grant  relief  at  the 
suit  of  a  single  stockholder."  Waterman  oa 
Corporations,  {  S19;  Dodge  t.  Woolsey,  18 
How.  831.  IS  U  Ed.  401;  10  Oye.  9S3-080i 

[11]  MtlB  not  entirety  dear  tbat  the  Ida^ 
ho  lime  Company  is  In  fact  a  eon^tltcv  ot 
the  i^lntUf  company;  but  assnndng  that  it 
is  so,  it  does  not  (oUow  that  because  Brans 
and  Hnrd  are  stw&holders  in  tlu  Bergman 
Chiy  Company  and  control  tbe  Idaho  lime 
Company,  the  sale  of  the  property  would  be 
in  fraud  ot  tb»  rights  of  the  lespondoite. 
And  here,  again,  equity  will  eoijoln  If  a  case 
be  made  out 

[II]  For  six  years  M.  L.  Bergman  was 
president  of  the  corporation.  He  Insists 
tbat  he  knew  notbing  of  Its  business  affairs. 
Of  the  meetings  at  which  he  Is  shown  to 
have  been  present  his  recollection  is  not  dis- 
tinct; his  answer  being,  as  a  rule,  **I  do 
not  remember."  Nevertheless  tbe  law  char^ 
ea  him  with  the  knowledge  he  now  disclaims. 
The  business  condition  of  the  company  has 
not  materially  changed  since  the  beginning, 
and  without  being  understood  as  holding  that 
tbe  respondents  are  to*  be  denied  any  remedy 
which  Is  in  law  or  equity  open  to  than,  wo 
must  hold,  upon  the  showing  made,  that  re- 
spondents have  waited  too  long  to  warrant 
tbe  court  In  taking  the  property  out  of  the 
hands  of  the  trustees  and  administering  It 
through  a  receivership.  We  are  not  satis- 
fled  tbat  the  rights  of  all  parties  will  be  best 
served  by  such  procedure.  High,  Receivers 
(4th  Ed.)  i  295a.  "The  tendency  to  appoint 
receivers  at  tbe  Instance  of  those  who  have^ 
for  the  hope  of  greater  gain,  put  their  mon- 
ey to  speculative  uses  should  be  checked  rath- 
er than  encouraged."  Frost  t.  Puget  Sound 
Bealty  Associates,  supra. 

Both  sides  rely  upon  the  case  of  Secord 
T.  Wheeler  Gold  Mining  Co.,  68  Wash.  620. 
102  Pac.  654,  17  Ann.  Ca&  914.  We  think 
that  decision  clearly  sustains  our  view  that 
this  Is  not  a  proper  case  for  a  receiver.  We 
have  said  no  more  In  this  ease  than  Is  con- 
tained in  tbe  one  sentence  in  that  opinion: 
"Courts  will  not  Interfere,  except  in  case  of 
fraud  or  the  infringement  of  legal  acts  whldi 
cannot  be  otherwise  redressed."  It  Is  not 
enough  tbat  there  is  a  wrong.  It  must  be 
made  to  appear  also  tbat  tbero  Is  no  ad^ 
quate  remedy.  The  cases  of  Tbels  v.  Spo- 
kane Falls  Oas  light  Co.,  84  Wash.  23,  74 
Pac  1004.  and  Booths  v.  Summit  Coal  Min- 
ing Co.,  65  Wash.  167,  104  Pac  207,  19  Ann. 
Oas.  1266,  are  also  rolled  on.  The  question 
of  a  receivership  was  not  Involved  in  the 
^els  Oise,  while  the  Boothe  Case  Is  as  Is  said 
ther^n,  "sni  generis."  The  case  was  resolved 
1^  referees  to  the  law  of  partnerriiip. 
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Whipple  r.  Lee,  46  Wash.  268,  88  Pac.  712. 
Because  the  parties  were  equal  In  right,  and 
because  there  was  "no  control  of  the  cor- 
poration by  a  board  of  trustees,  sustained 
bj  a  majorl^  of  the  stock,"  and  because  the 
equities  of  the  case  did  "violence  to  the  ele- 
mentary Idea  that  a  corporation  Is  to  be 
controlled  by  a  governing  board  representing 
a  majority  of  the  stock,"  we  find  nothing 
In  these  cases  or  In  others  dted  by  respond- 
ents to  warrant  us  In  excepting  this  case 
from  the  general  mles. 

The  case  will  be  reversed,  with  instmc- 
tlons  to  discharge  the  receiver. 

CROW,  G  J.,  and  G08B,  MOUNT,  ud 
PABKEB,  JJ..  concur. 


STATB  V.  EAKER. 
(Bapreme  Court  of  New  Mexico,   Ifardi  ^ 

1.  CaiMiNAL  Law  (U  U58, Appeai*- 
SuFnciENCT  or  Evidence. 

Ordinarily  neither  tbe  verdict  of  a  jury 
mat  the  findlmt  of  fact  of  a  trial  court  wlU  be 
disturbed  bi  tUs  eourt  when  th^  are  support- 
ed by  any  sobstantlal  evidence. 

[Ed  Note.— For  other  cases,  see  CrimiDal 
Law,  Cent  Dig.  H  3061-S066,  ^0, 3071, 3074- 
308S;  Dec  Dig.  H  1168,  im*] 

2.  OmOHU  L^W  a  1064*)— Afpeal— ExcLC- 
HOH  or  Btidehob— Monon  fob  New  Tbiai. 

Where  a  party  complains  of  an  allied  er- 
roneoaa  decision  of  the  court  trying  the  cause, 
either  In  the  exclusion  or  admission  of  evi- 
dence, be  must  point  out  In  his  motion  for  a 
new  trial  with  reasonable  certainty  Oie  partteu- 
lar  evldoiee  adopted  or  excluded;  otherwise 
tbe  court  below  need  not,  and  the  Supreme 
Court  will  not,  consider  such  alleged  errone- 
ous decision. 

[EH  Note.— For  ^ther  cases,  see  Criminal 
Law,  Cent.  'Dig.  H  2676^2684;   Dec.  Dig.  | 

ioa4.*i 

S.  GBnmiAL  Law  (i  1056*)— IvBrnnonoira— 
Beview  on  Appeai.. 

The  correctness  of  instructions  given  by 
the  trial  court  will  not  be  reviewed  by  the  Su- 
preme Court,  unless  objection  is  interposed  to 
the  riving  of  such  Instmction  and  an  exception 
saved. 

[Ed.  Note.— For  other  cases,  see  Criminal 
La^  Cent.  Dig.  H  2668,  2670;  Dea  Dig.  | 
1066.*] 

Appeal  from  District  Court,  Lincoln  Coun- 
ty; E  L.  Medler,  Jndgfc  . 

George  Eafcer  was  convleted  of  aaaault  with 
Intent  to  rob,  and  appeals.  Afllrmed. 

Prichard  A  Howard,  of  Santa  Ft,  for  ap< 
pdlant.  H.  B.  Clancy,  Asst  Atty.  Qen.,  for 
the  State. 

ROBERTS,  O.  J.  AppeUant  was  Jointly 
indicted  with  one  Daniel  Bolllon,  by  the 
grand  jury  of  Lincoln  county,  diarged  with 
making  assault  upon  one  William  D.  Wilson 
with  Intoit  to  rob  and  take  from  him,  said 
WUaon,  his  money,  goods,  etc.  Tbe  cause  was 
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tried  on  the  aoth  day  of  May,  and  the  jury 
returned  a  verdict  finding  both  defendants 
guilty  as  charged.  A  motion  for  a  new  trial 
was  filed  by  the  appellant,  which  was  over- 
ruled by  the  court,  and  appellant  was  sen- 
tenced to  the  state  penitentiary  for  a  term 
of  not  lees  than  two,  nor  more  than  three, 
years.  From  sncb  jndgmoit  this  appeal  is 
prosecuted. 

[1]  The  principal  contention  urged  by  the 
appellant,  In  support  of  a  reversal.  Is  that 
the  verdict  of  the  Jury  was  contrary  to  the 
evidence;  It  has  been  repeatedly  held  by 
the  territorial  Supreme  Court  that  "ordi- 
narily neither  the  verdict  of  a  Jury  nor  tbe 
finding  of  fact  of  a  trial  court  will  be  dls* 
turbed  in  this  court  when  they  are  support- 
ed by  any  substantial  evidence."  Territory 
T.  Sals,  16  N.  M.  171, 103  Pac.  ©80;  Territory 
T.  Trapp,  18  N.  M.  700,  120  Pac.  702.  We. 
have  car^lly  read  the  record  and  find  facta 
and  circumstances  In  evidence  from  which 
the  Jury  ml^t  t^mpeily  have  drawn  the  con- 
clusion that  the  defendant  was  guilty,  that 
he  was  acting  in  concert  with  his  codefend- 
ant;  and  therefore  we  cannot  disturb  the 
verdict  The  insufficiency  of  the  evidence 
was  called  to  the  attention  of  the  trial  court 
In  the  motion  for  a  new  trial.  The  lower 
court  and  the  jury  heard  the  witnesses  on 
the  stand,  were  able  to  observe  their  ai^tear- 
ance  and  demeanor  while  testl^dnft  and 
were  thus  enabled  more  nearly  to  arrive  at 
the  truth  than  could  Qie  aj^late  court  by 
reading  the  record.  If  tbe  trial  judge  enter- 
talned  a  reasonable  donbt  a*  to  tbe  guilt 
of  the  defendant,  he  shoold,  and  doubtless 
would,  have  granted  him  a  new  triaL  The 
verdict  la  supported  by  anbstantlal  evidence, 
and  wa  cannot  therebae  set  It  aside. 

[t]  It  is  next  urged  that  the  court  erred 
"hi  permitting  tbo  district  attorney  to  In-- 
quire  into  the  financial  condition  of  the  ap- 
P^ant  prior  to  the  all^^d  ofteiae  over  the 
objection  of  Qw  appellant"  The  record  dis- 
closes that  the  district  attorney,  over  appel- 
lant's objectton,  asked  the  prosecuting  wit- 
ness the  following  question:  "During  the 
afternoon,  at  any  tim<^  did  yon  have  any 
conversation  with  these  defendants,  or  elthw 
of  them,  relative  to  tb^  fi«nn^^fli  condition, 
or  whether  tbey  needed  money?"  The  wit- 
ness answered  that  he  had  conversed  with 
them  about  the  matter  bnt  did  not  detail  the 
conversation,  stating  that  be  had  forgotten 
It  He  testified  to  no  tact  that  would  lead 
to  the  condttsion  that  the  men  were  either 
rich  or  poor.  Bven  if  there  had  been  error 
in  overruling  the  objection  to  the  question, 
the  appellant,  having  failed  to  point  out  such 
alleged  error  In  his  motion  for  a  new  trial, 
cannot  avail  himself  of  it  here.  The  motion 
for  a  new  trial  alleged  that  "the  court  erred 
In  overruling  defendant's  objections  to  tbe 
various  matters  and  things  testified  about 
by  tlie  witnesses  for  the  state  to  which  ob- 
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Jections  were  Interposed^  and  In  rejectliig  de- 
fendant's offers  of  evidence  and  not  allow- 
ing the  same  to  go  to  the  jury  on  the  trial." 
The  territorial  Supreme  Court  has,  In  seT- 
eral  decisions,  quoted  with  approval  the  rule 
laid  down  by  the  Supreme  Court  of  Indiana, 
in  the  case  of  Grant  t.  Westfall.  57  Ind.  126. 
as  follows:  "It  has  been  repeatedly  held  by 
this  court  that  when  a  party  complains  of  an 
alleged  erroneous  decision  of  the  court  try- 
ing the  cause,  either  In  the  exclusion  or  ad- 
mission of  evidence,  he  must  point  out  in 
his  motion  for  a  new  trial  with  reasonable 
certainty  the  particular  erldence  admitted 
or  excluded;  otherwise  the  court  below  need 
not,  and  this  court  will  not,  consider  such 
alleged  erroneous  decision."  See  Territory 
T.  Anderson,  4  N.  M.  (Olid.)  213.  13  Pac.  21; 
MogoUon  Gold  Copper  Co.  t.  Stout,  14  N.  M. 
245,  91  Pac.  724. 

[3]  It  is  finally  urged  that  the  conrt  erred 
in  one  of  the  Instructions  given  the  jury. 
We  need  not.  however,  consider  whether  or 
not  this  instruction  is  correct,  for  the  record 
before  us  falls  to  show  that  it  was  excepted 
to,  and  indeed  it  does  not  appear  that  ex- 
•ceptloDs  were  Interposed  to  any  of  the  In- 
structions given  by  the  court  It  la  well 
settled  in  this  state,  by  a  long  line  of  au- 
thorities, that  the  correctness  of  instructions 
given  by  the  trial  court  will  not  be  reviewed 
by  this  court,  unless  exceptions  to  the  giving 
of  such  instructions  are  saved  and  an  oppor- 
tunity given  to  the  trial  court  to  correct  the 
mistake.  See  tJ.  S.  v.  Cook,  15  N.  M.  124, 
103  Pac.  805,  where  the  authorities  are  col- 
lected. If  this  Instruction  was  objectionable 
to  the  defendant,  the  court's  attention  should 
have  been  called  to  it  at  the  time  It  was 
given,  so  that  the  conrt  could.  In  case  It  was 
pointed  out  wherein  It  was  erroneous,  have 
<!orrected  the  sama  Courts  are  not  Infalli- 
ble, and  It  is  the  duty  of  attorneys  to  call 
attention  to  errors  at  the  time  of  their  com- 
mission, so  that  they  may  be  corrected. 

Finding  no  available  error  In  the  record, 
the  judgment  of  the  lower  court  Is  affirmed, 
and  It  1b  so  ordered. 

HANNA  and  PARKER,  J3^  concur. 


MEDUSR  et  iL  T.  GHILDER8. 

(Sivreme  Ooiirt  of  New  Mexico.  Mueh  90t 

1918.) 

(BfOaiut  by  the  Court.) 
1.  PUDOBS  (f  68*)— COIXATEBAL  SSOnBITT— 

BiOHT  OF  Aoiion. 

Tbe  holder  of  collateral  paper  may  sue  and 
recover  upon  it  of  the  maker,  without  regard 
to  any  defense  which  the  pledgor  has  upon  the 
debt  for  which  the  paper  was  pledged  as  se- 
cnritr,  unless  the  maker  is  deprived  of  some 
equitable  defense  which  he  might  have  against 
the  payee. 

[EJd.  Note.— For  other  cases,  see  PledgeB, 
Cent  Dig.  U  186-194;  Dec.  Dig.  |  sa*] 


2.  AssioNicEnn  (|  78*)— OovsnuonoK— Sk> 

The  assignment  of  any  particular  dalm  is 
considered  as  an  equitable  assigomeut  of  all 
securities  held  by  the  aulgnor  to  assure  it 

[Bid.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  |  146;  De&  Dig.  1  7&*] 

8.  AfPKAZ.  AMD  Bbbob  (|  193*)  —  OsnCTION 
Below— Necessht—Joirdeb  of  Imconsibt- 
■KT  Causes. 

The  question  of  the  joinder  of  Inoonslsteot 

causes  of  action  most  be  raised  in  the  lower 

court  and  If  not  so  raised  this  court  will  not 

consider  the  question  on  appeaL 
[Bd.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  H  1226-1238,  1240;  Dec. 

Dig.  1 193.*] 

Api>eal  from  District  Court,  Bemallllo 
County;  0.  W.  Baynolds,  Judg& 

Action  by  E.  U  Medler  against  Carrie  M. 
Childers,  executrix,  and  T.  N.  WUkerson 
Intervened.  From  the  judgment,  defendant 
appeals.  Affirmed. 

On  October  26,  1901,  William  B.  OhUders 
was  Indebted  to  appellee  WUkerson  In  the 
sum  of  $1,878.22,  represented  by  a  jHwniissory 
note,  secured  by  a  chattel  mortgage  on  a 
law  library,  In  ChUden^  office.  In  Albuquer- 
que, N.  M.  Tbe  note  bad  beea  past  due  for 
some  time,  and  tbe  interest  had  accomulated, 
and  Wilknson  desired  a  new  note  and  mort- 
gage. ChUders  demurred  to  tbe  giving  of  a 
new  diattel  mortgage  on  bla  library,  claiming 
that  he  was  unable  to  carry  Insurance  up<m 
It  while  covered  by  a  mortgage.  He  suggest- 
ed that  he  would  have  B.  U  Medler,  who  oc- 
cupied offices  with  Cbllders,  execute  his  In- 
dividual note  for  the  indebtedness  to  Wllker- 
son;  that  he  would  give  to  Medler  his  note 
for  tbe  amount,  securing  the  payment  of 
the  same  by  a  bill  of  sale  of  bla  library; 
and  that  Medler  could  Indorse  bis  note  to 
WUkerson,  as  collateral  security  for  tbe  pay- 
ment of  Hedler's  note.  WUkerson  agreed  to 
the  arrangement  conditioned  upon  Childers* 
delivering  possession  of  the  Ubrary  to  Med- 
ler, under  the  blU  of  sale,  and  Medlar's  in- 
dorsing over  to  WUkerson  tiie  blU  ct  sale. 
The  arrangemrat  was  carried  out  as  agreed, 
exc^  tbe  bUl  of  sale  was  not  assigned  to 
WUkerson,  but  was  delivered  to  him,  hut, 
at  tbe  request  of  ChUders,  WUkerson  re- 
turned the  biU  of  sale  to  Medler,  so  that  he 
would  have  It  In  his  possession  In  case  a 
levy  should  be  made  upon  the  Ubrary,  under 
an  execution,  to  show  to  the  officers.  Cbil- 
ders  made  some  payments  upon  his  note  to 
WUkerson,  which  were  credited  upon  the 
note; -he  also  executed  two  promissory  notes 
to  WUkerson,  in  payment  of  instaUments 
of  interest  upon  his  note,  the  prlndpal  of 
which  was  credited,  at  bla  request,  upon  tike 
note,  signed  by  him  and  held  by  WUkermn 
as  collateral  security.  The  note  was  due  one 
year  from  October  26,  1901.  Mr.  ChUders 
died  on  the  8d  <tf  March,  1908,  testate,  and 
his  wife,  the  appellant,  was  appointed  execu- 
trix of  his  wlU  and  duly  qnalifled.  It  ap< 
pears  that  WUkerson,  within  the  time  z»- 
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quired  by  law,  filed  tbe  note  as  a  claim 
against  his  estate,  and  It  was  duly  allowed 
by  the  probate  court  No  payments  had  been 
made  upon  the  Medler  note,  except  some 
Interest  appears  to  hAre  been  credited  upon 
this  note  in  October,  1902.  Medler  instituted 
this  action  for  an  accounting  upon  the 
amount  owing  by  Ghllders,  upon  the  indebt- 
edness for  which  he  executed  bis  note,  and 
to  have  the  bill  of  sale  decreed  to  be  a  mort- 
gage, and  foreclosed,  and  tbe  property  sold 
and  tiie  proceeds  applied  upon  the  indebted- 
ness. Later  Wllkerson  Interrened,  adopted 
as  his  own  the  allegations  of  the  complaint 
filed  by  Medler,  and  asked  for  the  same 
relief.  To  the  complaint  and  interrenlng 
complaint,  a  general  denial  was  filed  by  tbe 
executrix.  By  demurrer  the  executrix-  at- 
tempted to  raise  the  question  of  the  statute 
of  limitations,  claiming  that  the  note  execut- 
ed by  Medler  was  barred  by  the  statute  and 
that  because  of  such  fact  Wllkerson  could 
not  enforce  the  payment  of  the  collateral 
note  signed  by  Ghllders.  The  demurrer  was 
overruled,  evidence  heard,  whldi  fuUy  sup- 
ported tbe  above  facts,  and  a  decree  was  en- 
tered by  tbe  court  decreeing  tbe  bill  of  sale 
to  be  an  equitable  mortgage,  foreclosing  it, 
and  directing  that  the  property  be  sold  for  the 
satisfaction  of  the  note  signed  by  Childers. 
From  the  Judgment  this  appeal  is  prosecuted. 

B.  W.  Dobson,  of  AlbvQuerqn^  for  appel- 
lant EUward  A.  Mann  and  T.  N.  WlUcwson, 
botb  of  Alboqnerque,  for  appelleea. 

ROBERTS,  a  J.  (after  stating  the  facts 
as  above).  In  her  brief,  appellant  discussed 
four  propositions  upon  which  she  relies  for 
a  reversal  of  the  Judgment.  Other  questions 
are  raised  by  the  assignment  of  errors,  but, 
as  they  are  not  discussed  in  the  brief,  they 
will  be  deemed  to  have  been  waived. 

[1]  The  first  contention  relied  upon  la  that 
tbe  statute  of  llmttationB  barred  the  action 
«n  the  note  executed  by  Medler,  and  there- 
fore, the  Ghllders  note  being  collateral  se- 
•cnrity  for  the  payment  of  tbat  note,  payment 
thereof  could  not  be  enforced.  Admitting 
that  appellant's  construction  of  the  relation 
•of  the  parties  is  sound,  whi<^  under  the  facts 
need  not  be  determined,  sttU  there  Is  no 
merit  in  the  position  taken.  The  holder  of 
collateral  paper  may  sue  and  recover  upon 
It  of  the  maker,  without  regard  to  any  de- 
fenses which  the  pledgor  has  upon  the  debt 
for  which  the  paper  was  pled^  as  security, 
unless  tbe  maker  Is  deprived  of  some  eqiU- 
table  defense  which  he  might  have  against 
the  payee.  Jones  on  Collateral  Security  (3d 
Ed.)  I  671.  This  being  a  true  statement  of 
the  rule,  It  necessarily  follows  that  Childers, 
or  his  representative,  having  set  forth  no  de- 
fense against  tbe  note  executed  by  him,  and 
claiming  none,  is  not  In  a  position  to  inter- 
pose the  statute  of  limitation  as  to  the  prin- 
cipal debt,  whldi  his  note  is  held  to  secure. 


So  long  as  he  owes  tbe  debt  represented  by 
the  note,  It  is  immaterial  to  him  to  whom  he 
makes  payment,  and  he  is  not  called  upon 
to  litigate  and  question  as  to  the  validity 
of  the  debt  for  which  the  note  executed  by 
him  was  pledged  as  collateral  security. 

[21  Appellant's  second  proposition,  as  we 
understand  It,  Is  that  the  court  erred  in  hold- 
ing that  the  transfer  of  tbe  note  carried  with 
It  the  mortgage  securing  Its  payment  There 
was  evtd^ce  from  which  the  court  might 
have  found  that  the  bill  of  sale  was  trans- 
ferred to  Wllkerson  at  the  same  time  that 
the  note  was  indorsed  over.  However,  tbe 
rule  is,  as  stated  In  Goolebrooke  on  Collateral 
Securities,  p.  260:  "The  transfer  of  a  nego- 
tiable promissory  note,  by  Indorsement  and 
delivery  merely,  where  indorsed  in  blank  or 
payable  to  bearer,  the  payment  of  which  is 
secured  by  a  mortgage  or  deed  of  trust,  car- 
ries with  It,  in'  equity,  the  mortgage  or  deed 
of  trust  securities.  The  indorsee  of  the 
promissory  note  is  entitled  to  the  bendfits 
of  such  mortgage,  whether  an  assignment  of 
the  same  Is  made  or  not"  Daniels,  In  his 
work  on  Negotiable  Instruments  (volume  1, 
p.  558),  says:  "Tbe  assignment  of  any  par- 
ticular claim  Is  considered  an  equitable  as- 
signment of  all  securities  held  by  the  as- 
signor to  assure  It"  See.  also,  Jones  on 
Chattel  Mortgages,  p.  449.  So  that  even 
though  it  be  held  that  Medler  did  net  trans- 
fer tbe  bill  of  sale  to  Wllkerson,  under  the 
rule  above  stated,  Wllkerson  was  entitled 
to  tbe  benefit  of  all  the  securities  held  by 
Medler  to  assure  the  payment  of  tbe  note. 

[3]  The  third  point  discussed  is  tbat  there 
were  Joined  In  the  complaint  inconsistent 
causes  of  action.  However,  no  advantage 
was  sought  to  be  taken,  in  the  lower  court, 
of  such  fact,  if  it  existed,  and  it  la  too  late 
to  raise  It  for  the  first  time  on  appeal. 

It  Is  lastly  urged  that  the  decree  rendered 
in  the  lower  court  Is  Inconsistent;  but  ap- 
pelant has  failed  to  point  out  in  his  brief 
any  injury  suffered  by  reason  of  audi  incon- 
sistence, if  it  exists. 

Finding  no  error  In  the  record  warranting 
a  rerersal,  tbe  Judgment  of  the  lower  court 
Is  affirmed,  and  It  la  ao  ordered. 

HANNA  and  PARKBR,  JJ.,  conciir. 


STATE  V.  LUCERO. 

(Supreme  Court  of  New  Mexico.   March  4t 
1018.  Behearta^enied  April  16, 

(Syllaiiu  hv  the  Court.) 

1.  LaBCENT  (I  32*)  —  INDICTMKWT  — OWNEB- 
BHIP. 

The  ownership  of  an  animal,  alleged  to 
have  been  stolen,  may  be  laid  either  la  tbe  true 
owner  or  the  person  in  lawful  possession  of 
the  animal,  as  bailee  or  special  owner. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  IS  81-^,  99;  Dea  Dig.  |  32.*] 
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2.  LucEirr  (I  81*)  —  iNDZOncENi  —  Ai^oa- 

TiON  or  VAi.irK. 

Where,  nnder  a  larceny  statute,  value  of 
the  thing  or  article  stolen  Is  not  made  material, 
it  need  not  be  alleged,  and.  If  arerred,  it  need 
not  be  proved. 

[Od.  Note.— For  other  eases,  aee  Larcenr* 
Cent  Dig.  U  Dec  Dlr  f  81.*] 

S.  CsnniTAi.  Law  (§  956*)  —  Nkw  Tbiaz.  — 
Misconduct  or  Jubob— Afpidavit. 

An  affidavit,  in  support  of  a  motion  for  a 
new  trial  on  the  ground  of  misconduct  of  a 
Juror,  should  clearly  identify  the  juror  guilty 
of  the  alleged  misconduct,  and  sbotdd  dearly 
specify  the  facts  alleged  to  constitote  sndi  mis- 
conduct, 

[Ed.  Note.— For  other  cases,  see  Criminal 
IggF^^Oent.  Dig.  |S  2878-2391;   Dec.  Dig.  | 

4.  Cbihiral  Law  (|  1150*)  —  Affkai.— Bs- 

view— evidbkce. 

Where  there  Is  substantial  evidence  sup- 
porting the  verdict,  the  Supreme  Court  will  not 
undertake  to  weigh  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  S074-80S8;  Dea  Dig.  | 
1108>*] 

Ol  GBnaNAi.  Law  (|  1066*)  —  Appbal— Rb- 

TZBW  OF  iNflTBUOTION. 

The  correctness  of  an  instruction  given  by 
the  trial  court  will  not  be  reviewed  by  the  Su- 
preme Court  unless  exceptions  are  saved  and 
an  opportunity  given  the  trial  court  to  correct 
the  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  %%  2668-2070;  Dec,  Dig.  | 
1066.*] 

Appeal  from  District  Conrt,  Onadalape 
County:  D.  J.  Leahy,  Judge. 

LiboTio  Lacero  was  convicted  of  larceny, 
and  appeals.  Affirmed. 

M.  B.  Baker,  of  Santa  F6.  for  appellant 
r.  W.  Clancy,  Atty.  Gen.,  fOr  the  Statei 

BOBEBTS,  a  J.  Appellant  was  Indicted 
by  tbe  grand  Jury  of  Guadalupe  county  for 
larceny  of  one  bead  of  neat  cattle  of  the 
value  of  925,  was  tried  before  a  Jury  tn  the 
district  conrt  of  that  county,  adjudged  to  be 
gnllt;,  and  sentenced  by  the  conrt  to  Impris- 
onment In  the  state  praltoitlary  for  not  less 
than  two  years  nor  more  than  fonr  years. 
From  such  Judgment,  this  anneal  Is  prose- 
cuted. 

[1]  ^e  first  ground  relied  upon  fOr  reTer^ 
'  sal  Is  that  there  is  a  fatal  variance  between 
the  allegation  In  the  indictment  and  the 
proof  as  to  the  ownership  of  the  animal.  The 
Indictment  charged  that  the  appellant  unlaw- 
fully and  felonlottslr  did  take^  steal,  and 
knowingly  drive  away  one  head  of  neat  ca^ 
tie  of  the  value  of  |2S  of  the  (woperty  of 
Vlctoria&o  Tafoya,  and  it  developed  upon 
the  trial  of  the  case  that  the  animal  In  ques- 
tion had  been  given  to  the  wife  of  Taf<va 
by  ber  mother.  It  further  appeared,  how- 
ever, that  VlctOTlano  Tafoya,  at  the  time 
the  animal  was  stolen,  had  the  lawful  posses- 
sion of  the  same^  as  bailee  or  special  owner. 
This  being  true,  ttie  ownership  of  the  ani- 


mal, at  the  option  of  the  pleadw,  could  have 
been  laid  either  in  Victoriano  Tafoya  or  In 
his  wife.  See  2  Bishop's  Criminal  Procedure 
(4th  Ed.)  I  721. 

[I]  Tbe  second  proposition  urged  as  error 
is  that  there  was  no  proof  of  the  value  of  tbe 
animal.  Under  the  statute  upon  which  the 
indictment  was  predicated,  value  Is  not  ma- 
terial. It  Is  not  mentioned  in  the  statute. 
In  Bishop's  criminal  Proc.  |  713,  the  rule 
is  stated  as  follows:  "In  statutory  horse 
stealing  and  other  like  larcenies  of  specific 
things,  where  the  punishment  In  no  d^ree 
depends  on  the  value,  it  need  not  be  averred ; 
or.  It  avwred,  It  need  not  be  proved."  See, 
also,  Davis  v.  State,  40  Tex.  134. 

[S]  The  third  contention  ts  that  there  was 
misconduct  on  the  part  of  one  of  the  Jurors, 
prejudicial  to  the  rights  of  the  defendant. 
In  the  affidavit  filed,  In  support  of  the  motion 
for  a  new  trial,  and  In  such  motion,  the  name 
of  the  Juror,  whose  conduct  Is  said  to  Iiave 
been  prejudicial,  is  not  given;  nor  Is  the 
name  of  the  party  cognizant  of  the  same 
disclosed.  This  was  clearly  Insufficient. 
People  v.  Williams,  24  OaL  81;  Asitkey  T. 
State,  64  Ind.  66. 

It  is  next  urged  that  the  evidence  fails 
to  sustain  the  verdict  We  have  carefully 
gone  over  the  record  and  find  sufficient  evi- 
dence which,  if  true,  would  sustain  the  ver- 
dict The  Jury  evidently  believed  It  to  be  true 
and  were  satUfled  therefrom,  to  the  required 
degree,  that  the  defendant  stole  tbe  cow  In 
question.  The  defendant  testified  In  the  case^ 
but  the  Jury,  as  it  had  a  right  to  do,  evident- 
ly concluded  that  his  version  of  tiie  affair 
was  not  true. 

[4]  This  court  cannot  be  called  upon  to 
exercise  the  functions  of  jury.  Territory  v. 
O'Donnell.  4  N.  M.  (Gild.)  196,  12  Pac.  743; 
Territory  v.  Maxwell,  2  N.  AC.  250;  Cun- 
ningham V.  Springer.  13  N.  M.  259,  82  ^c. 
232. 

[5]  The  fifth  question  raised  Is  as  to  fh» 
correctness  of  the  instruction  No.  14.  tXveti 
to  the  Jury  by  the  court,  of  its  own  motlm, 
to  the  effect  that  It  was  proper  for  tbe  Jury 
to  consider  the  character  of  the  accused. 
The  record  before  up  nowhere  discloses  that 
this  was  excited  to.  and  tt  Is  -well  settled 
In  this  state  that  the  correctness  of  instruc- 
tlons  given  by  the  trial  conrt  will  not  be  re- 
viewed by  this  court,  unless  exceptions  are 
saved  and  an  oi^rtimlty  given  tbe  trial 
conrt  to  cmrrect  the  wxor.  The  New  Moico 
cases  sustaining  this  proposition  are  set  out 
in  the  case  of  United  States  t.  Cook,  Iff  N. 
m;  124,  lOB  Pao.  806,  and  need  not  be  dted 
hera 

Finding  no  error,  in  the  record  the  judg- 
ment of  the  lower  court  is  afllrmed,  and  It  la 
BO  ordered. 

HANNA  and  PABKBft,  JJ;,  concur. 
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(Boiweme  Court  of  New  Uezioo.  Maidi  8, 
1818.) 

(BylUbut  by  the  Court.) 
L  Apfuz.  ard  Ekbob  a  888*)  —  PuuDxna 

(I  237*)— AMENDMENT. 

Where  a  mateiial,  even  jarisdictioiial,  fact, 
omitted  from  tba  complaint,  ia  as  folly  litigat- 
ed, wlAont  objection,  ae  if  aaid  fact  bad  been 
put  Id  lasne  by  tbe  pleadings,  it  ii  tba  duty  of 
tbe  trial  conrt  and  of  this  court  on  appeu  to 
amend  the  complaint  in  aid  of  the  jnd^ent  so 
as  to  allege  the  omitted  fact. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  8617-8619:  De&  Dig.  | 
888;*  Pleading.  Gent.  Dig.  If  608-610;  Dec. 
Dig.  I  237.*] 

a.  GoivTEMPT  (I  66*)— Apfkal  and  Bbbo^ 

Judgment  aitkb  Dkcseb. 
A  Judgment  in  a  contempt  proceeding,  orig- 
inating anbseqiient  to  tbe  final  decree,  la  not 
reriewable  upon  appeal  from  socb  final  decree. 

[Ed.  Note.— For  odier  cases,  see  Contempt, 
Cent.  Dig.  ii  213-216.  22&-Wli  Dec.  Dig.  1 
66.*] 

(Additional  ByUalmt  hp  Editoritl  Siuf.) 

9.  DiToaCB  (I  179*)— APPUlL— FCNDAXEIfTAI. 
EmOB— PRESERTATXOn  lOB  BETXIW— COK- 
PUIRT. 

An  objection  that  tbe  complaint  in  a  dl- 
Torce  salt  fails  to  state  that  the  plaintiff  baa 
resided  in  the  state  the  reqoired  length  of  time 
presents  fundamental  error  and  must  be  re- 
viewed, though  presented  for  the  first  time  in 
appelUmt's  brief. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Gent  Dig.  f  56D;  Dec.  Dig.  f  179.*] 

Appeal  from  District  Court,  McKlnley 
County;  H.  W.  Baynolds,  Judge. 

Action  by  I^te  Canavan  against  Stephen 
Canavan  and  others.  B^om  decree  for  plain- 
tiff, defendknta  aiq;>eal.  Affirmed. 

B.  W.  DobBOD,  of  Albuquerque,  Charles 
Spless,  of  East  Las  Vegas,  and  Mann  &  Ven- 
able,  of  Albuquerque,  for  appellants.  A.  T. 
Hannett,  of  Galium  ^oA  &  Jamison,  of 
Albuquerque,  for  appellee. ' 

PABKBB,  J.  TblB  Is  an  appeal  from  a 
final  decree  for  divorce  and  awarding  judg- 
ment to  the  appellee  for  a  sum  of  money  as 
her  just  diare  of  the  community  estate  of 
the  parties,  and  ordering  execution.  .  Appe^ 
lant  does  not  complain  of  the  justness  of  the 
decree  except  to  say  that  It  was  not  justified 
by  the  evidence.  A  reading  of  the  record 
shows  no  merit  In  the  suggestion. 

[1]  L  Appellant,  however,  questions  the 
decree  on  the  ground  of  want  of  jurisdiction 
of  the  subject-matter.  The  proposition  is 
founded  on  the  fact  that  the  complaint  fails 
to  allege  residence  of  the  appellee,  plaintiff 
below,  for  one  year  next  prior  to  the  filing 
<tf  the  complain^  which  residence  Is  required 
by  the  Act  of  Congress  of  May  25,  1896,  c. 
241,  29  Stat  136,  2  Fed.  Stat  Ann.  838,  and 
section  1432,  O.  L.  N.  M.  1897.  It  appears 
from  the  evidence  In  the  case  that  the  par- 
ties, ever  since  their  marriage,  with  one  ez- 
ceptlm  for  a  short  time,  have  lived  la  Oal- 


lap,  In  the  county  of  McKinley,  in  this  state^ 
and  that  appellee  had  lived  continuously  In 
the  same  house  in  Gallup  where  she  lived, 
when  she  testified  in  the  case,  for  nine  years 
prior  to  the  time  she  testified.  Appellant 
expressly  admits  in  his  testimony  the  requir- 
ed residence  of  the  wife.  No  objection  to  the 
complaint  was  Interposed  In  the  court  below 
on  this  ground,  and  no  motion  in  arrest  of 
the  judgment  was  interposed. 

We  have,  then,  a  case  where  the  complaint 
in  a  divorce  case  Is  defective  in  falling  to 
allege  a  material  fact,  which  In  truth  exists 
and  is  undisputed,  but  where  the  defendant 
tails  to  object  to  the  same  in  the  court  be- 
low and  presents  the  proposition  here  for 
the  first  time.  Under  such  cir  cams  tan  cea,  is 
the  objection  available?  It  may  be  stated 
preliminarily  that  such  an  objection  does 
not  meet  with  favor  in  any  appellate  court 
To  consider  the  same  antagonizes  the  rule 
requiring  all  questions  to  be  submitted  to  the 
trial  court  and  to  be  decided  by  it  before 
they  will  be  considered  on  appeal.  And, 
speaking  broadly,  it  presents  a  case  where  a 
litigant  has  litigated  with  his  antagonist 
every  fact  material  or  relevant  to  the  cause 
of  action,  and,  having  failed,  he  now  seeks  by 
the  mere  forms  of  taw  to  defeat  Us  antag- 
onist and  deprive  her  of  the  remit  of  the 
Utigatlon. 

[S]  But  the  objection  Is  of  such  nature  that 
this  court  must  notice  It,  notwithstanding 
there  is  no  aESlgnment  of  error  presenting 
It,  and  it  is  mentioned  for  the  first  time  in 
the  briefs  of  counsel.  This  is  so  for  the 
reason  that  the  fact  omitted  from  the  plead- 
ings, viz.,  residence  of  plaintiff  in  the  state 
the  required  length  of  time  prior  to  bringing 
her  action  is  a  fundamental  fact  which  lies 
at  the  foundation  of  the  right  to  institute 
and  maiataln  tbe  action,  and  is,  in  a  sense  at 
least,  JurisdictlonaL  The  fact  of  residence 
Is  not  strictly  a  part  of  the  cause  of  action 
between  the  parties  for  divorce.  It  bears  no 
relation  to  the  t&ct  of  marriage  or  to  the 
facta  authorizing  Its  dissolution.  It  is  an 
arbitrary  provision  of  law,  founded  upon  wiae 
considerations  of  public  policy,  which  requires 
residence  of  the  plaintiff  for  a  given  time 
before  righl  of  action  arises.  But  whether 
classed  as  a  part  of  the  cause  of  action,  or 
a  fact  giving  rise  to  the  right  of  action,  it 
Is  equally  Important,  and  the  question  must 
be  considered. 

It  Is  to  be  admitted,  without  argument,  that 
the  objection  that  a  complaint  fails  to  state 
facts  snfliclent  to  constitute  a  cause  of  action 
may  be  successfully  Interposed  at  any  stage 
of  tbe  proceedings,  and  may  be  so  interposed 
for  the  first  time  in  an  appellate  court  2 
Cyc.  6S0;  Nichols  v.  Board  of  Co.  Com.,  18 
Wyo.  1,  76  Pac.  681,  3  Ann.  Cas.  543,  and 
note.  This  la  necessarily  so  because  parties, 
while  they  may  submit  their  persons  to  the 
jurisdiction  of  the  court  can  by  no  act 
of  theirs  confer  upon  the  court  jurisdiction 
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of  the  subject-matter.  Ordinarily  the  snb- 
Ject-matter  of  a  cause  of  action  Is  determined 
exduslTely  by  the  complaint,  which  enumer- 
ates and  states  all  of  Its  dltf^nt  elements. 
If  a  material  element  Is  omitted,  no  legal 
cause  of  action  Is  stated,  and  no  Jurisdiction 
to  render  a  judgment  arises.  A  direct  at- 
tack upon  the  Judgment,  therefore,  must  or- 
dinarily be  successful.  But  the  omitted  ele- 
ment of  the  cause  of  action  may  be  brought 
Into  the  record  otherwise  than  by  the  com- 
plaint. In  the  case  at  bar,  the  omitted  ele- 
ment, viz.,  the  required  residence  of  the 
plaintiff,  was  brought  Into  the  record  by  the 
proofs  In  the  case,  which  are  imdisputed,  and 
the  fact  Is  admitted  by  the  defendant  hlm- 
8^.  The  prooAi  are  before  us  as  a  part  of 
the  record,  from  which  we  have  a  right  to 
And,  and  we  do  find,  that  the  required  resi- 
dence prior  to  the  institution  of  the  action 
existed.  The  Tidous  consequences  of  the 
general  doctrine  Just  stated  have  led  to  the 
formulation  of  Tarlous  rules,  both  statutory 
and  of  decision,  calculated  to  curtail  Its  ef- 
fect Thus  the  doctrine  of  "express  aider" 
(1.  e.,  where  the  omitted  fact  is  supplied  by 
the  pleading  of  the  opposite  imrty)  was  known 
to  the  common  law.  1  Chltty*8  Pldgs.  671. 
So  the  doctrine  of  aider  by  verdict  to  the  ef- 
fect that  a  fact,  though  of  substance,  if  it 
be  such  that,  without  proving  It,  plaintiff 
could  not  have  a  verdict,  wUl  be  supplied  by 
the  verdict,  althou^  not  alleged.  Tidd,  Pr. 
919.  "So  when  the  omitted  fact  is  admitted 
in  the  evidence  on  an  argument  by  the  oppos- 
ing party,  he  cannot  complain  of  the  defect 
in  the  appellate  court"  Bang  v.  McAvoy,  62 
App.  Div.  SOI,  ee  N.  T.  Supp.  467;  Town  of 
Schaghticofce  v.  Fltchburg  B.  Co.,  63  App. 
Div.  16.  as  N.  T.  Supp.  498. 

In  all  of  the  Codes  of  Civil  Procedure,  am- 
ple provisions  for  amendment  of  pleadings 
are  made  for  the  purpose  of  avoiding  the 
consequences  of  the  doctrine  above  mentioned, 
and  ours  Is  quite  similar  in  language  and 
scope  with  one  exception  to  be  noted.  The 
pertinent  provisions  of  our  Code  are  as  fol- 
lows; 

Section  2685,  C.  L.  1897,  subsec  39:  "When 
any  of  the  matters  enumerated  ip  subsection 
thirty-five  of  this  act,  do  not  appear  upon  the 
face  of  the  complaint,  the  objection  may  be 
taken  by  answer.  If  no  such  objection  be  tak- 
en, either  by  demurrer  or  answer,  the  defend- 
ant shall  be  deemed  to  have  waived  the  same, 
excepting  only  the  objection  to  the  Jurisdiction 
of  the  court  over  the  subject-matter  of  the 
action,  and  excepting  the  objection  that  the 
complaint  does  not  state  facts  suffldent  to 
constitute  a  cause  of  action." 

Subsection  82:  "The  court  may,  at  any 
time  before  final  Judgment  In  furtherance  of 
Justice,  and  od  swdi  terms  as  may  be  prop^, 
amend  any  record,  pleading,  process,  mtry, 
return,  or  other  proceeding,  by  adding  or 
striking  out  the  name  of  any  party,  or  by 
correcting  a  mistake  In  the  name  of  a  party, 
or  a  sdatake  in  any  other  reapect,  or  tq^  In- 


serting other  allegations,  material  to  the 
case,  or,  when  the  amendmoit  does  not 
change  substantially  the  claim  or  detoue, 
by  conforming  the  pleading  or  proceedins 
to  the  facts  proved." 

Subsection  85 :  "The  court  shall,  In  every 
state  of  the  action,  disregard  any  error  or 
defect  in  the  pleadings  or  proceedings  which 
shall  not  affect  the  substantial  rights  of  the 
adverse  party,  and  no  Judgment  shall  be  re- 
versed or  affected  by  reason  of  such  error 
or  defect"  . 

Subsection  86:  "After  the  final  Judgmmt 
rendered  in  any  cause,  the  court  may,  in  fur- 
therance of  Justice,  and  on  such  terms  as 
may  be  Just,  amend  in  affirmance  of  such 
Judgments,  any  record,  pleading,  process,  en- 
try, return  or  other  proceedings  in  such 
cause,  by  adding  or  striking  out  the  name  of 
a  party  or  a  mistake  in  any  other  respect 
or  by  rectifying  defects  or  imperfections  In 
matters  of  form ;  and  such  Judgment  shall 
not  be  reversed  or  annulled  therefor." 

Subsection  94:  "All  omissions,  imperfec- 
tions, defects  and  variances,  not  being 
against  the  right  and  Justice  of  the  matter 
of  the  action,  and  not  altering  the  issue  be- 
tween the  parties  on  the  trial,  shall  be  sop- 
plied  and  amended  by  the  court  where  the 
Judgment  shall  be  glren,  or  by  the  court  into 
which  such  Judgment  shall  be  removed  by 
writ  of  error  or  appeal." 

Subsection  39,  above  quoted,  expressly  ex- 
cepts the  defect  complained  of  here,  and  has 
no  application  to  this  discussion  except  that 
it  shows  that  the  objection  is  available  at 
any  stage  of  the  proceedings.  Subsection 
82  refers  to  amendment  prior  to  Judgment 
Subsection  80  lays  down  the  general  princi- 
ple that  defects  which  do  not  affect  the  sub- 
stantial rights  of  the  parties  shall  be  disre- 
garded. Subsection  86  refers  to  ammdment 
as  to  matters  of  form,  which  may  be  made 
after  Judgment  Subsection  94,  howevtf,  In- 
troduces a  new  feature  Into  the  law,  and,  so 
far  as  we  are  advised,  this  section  is  unique. 
The  imperative  form  of  expression  la  used, 
and  it  seems  that  the  duty  Is  Imposed  upon 
the  court  both  of  original  and  appellate  Ja- 
risdlctlon,  and  with  or  without  application 
by  the  parties,  to  supply  and  amend  all  omis- 
sions, Imperfections,  defects,  and  variances 
proper  under  the  restrictions  contained  in 
the  remaining  clauses  of  the  section.  The 
omissions  or  defects  are  not  limited  to  for- 
mal, as  dlstingnlsbed  from  substantial,  ones, 
but  all  omissions  and  d^ects  are  Included. 
The  only  limitation  on  the  duty  of  the  court 
Is  that  the  amendment  shall  not  be  against 
the  right  and  Justice  of  the  matter  of  the 
action,  and  shall  not  alter  the  Issues  between 
the  parties  on  the  triaL  It  Is  readily  seen 
that  in  the  case  at  bar  an  amendment  of  the 
complaint  showing  the  required  resldniee 
of  the  plaintiff,  would  In  no  manner  antafCh 
nize  the  restriction  imposed  by  the  section.  It 
would  certainly  not  be  against  the  rlg^t  and 
Justloe  of  the  matter;  nor  would  it  alter  tto 
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Inmes  which  were  between  the  parties  on 
the  trial.  Tbey  volnntatllr  Utisated  the  la- 
sue  of  residence  of  the  plaintiff,  and  they 
both,  and  other  witnesses,  testified  that  the 
fact  existed,  and  there  was  no  evidence  to 
the  contrary. 

It  may  be  admitted  tliat  In  a  strict  and 
tedinlcal  sesise  the  fact  of  the  reeldrace  of 
the  idalntlff  was  not  In  lasoe;  those  fiicts 
being  determined,  as  a  xxile,  by  the  affirm- 
ance of  them  «i  one  sld^  and  a  denial  of  the 
same  on  the  other  In  the  pleadings.  But,  in 
the  connection  used  In  the  statute,  the  word 
'Issu^  la  deemed  to  Inelode  any  fact  liti- 
gated In  the  same  manner,  and.  to  the  same 
extent  as  if  It  had  hnea  Affirmed  and  de- 
nied in  the  pleadings.  It  therefore  becomes 
oar  duty  to  amend  the  complaint  so  as  to 
allege  the  required  reeidence  of  the  plaintUf. 
The  actual  amendment,  we  aasume,  need  not 
be  made,  but  the  comtAalnt  will  be  treated 
as  amended.  In  this  connection  it  Is  to  be 
observed  that  had  the  parties  failed  to  liti- 
gate the  omitted  fiict,  or  if  the  fact  wm 
left  in  donbt  by  the  erldoice,  or  If  objec* 
tUm  to  the  proof  of  the  fact  had  been  Inter- 
posed, or  if,  In  any  way,  the  sufficiency  of  the 
compUilut  had  bem  queaUoned,  and  the 
plalDtlfl  had  still  elected  to  stand  upon  U, 
a  different  question  would  be  presoited. 

We  are  aware  tiiat  In  Mlssoorl,  whence  our 
Code  provisions  cam^  it  is  uniformly  held  In 
dlTOTce  cases  that  a  failure  to  allege  resi- 
dence of  the  plaintiff  for  the  required  statu- 
tory time  is  Jurisdictional  and  requires  a  re- 
versal of  the  case.  Stansbnry  t.  Stanshury, 
118  Mo.  App.  427,  M  8.  W.  566.  In  that 
state,  while  they  have  a  section  like  subsec- 
tion 94,  Its  scope  of  applicatlim  Is  expressly 
limited  to  certain  enumerated  omissions  and 
defects.  The  adoption  of  the  section  of  our 
L^slature,  without  the  limitation,  would 
seem  to  Indicate  an  bitentlon  to  enlarge  the 
scope  of  the  application  of  the  section, be> 
yond  that  applied  in  Missouri. 

[2]  2.  The  most  serious  question  In  the 
case  arises  out,  of  a  Judgment  committing 
the  appellant  to  Jail  for  a  period  of  two 
years  for  having  violated  a  preliminary  in- 
junction issued  in  the  cause.  Tte  facts  con- 
cerning the  contempt  proceedings  were  before 
this  court  in  a  habeas  corpus  proceeding, 
and  the  writ  wbs  discharged  and  the  peti- 
tioner remanded  for  custody.  See  In  re  Ca- 
navan,  130  Pac.  248,  decided  March  28,  1912, 

It  appears  that  the  bill  of  complaint  in 
this  case  vas  died  on  the  3d  day  of  August; 
1910,  and  on  the  same  day  a  pr^lmlnary  in- 
junction was  issued  restraining  the  appel- 
lant from  "Incumbering^  charging,  seUlng,  or 
otherwise  disposing  of,  or  Uom  attempting 
to  Incumber,  charge,  sell  or  otherwise  dispose 
of,  any  of  the  real  or  personal  estate  of  the 
said  St^en  Canavan,  until  the  further  or^ 
der  ot  the  court"  The  Issues  were  made  up 
between  the  parties,  the  testimony  taken  be- 
tfOe  an  examiner,  and  the  cause  brought  on 
for  final  decree  on  March  9t  1911.   It  ap- 


pears from  an  order  made  on  that  date  that 
the  court  found  that  there  was  reason  to 
beUe\'e  that  the  appellant  had  violated  the 
Injdnctlon,  and  a  rule  to  dtow  cause  why  be 
should  not  be  punished  as  for  contempt  was 
Issued,  and  the  further  hearing  of  the  cause 
was  continued  until  Mardi  18,  1911.  Wa 
order  to  show  cause  was  not  personally  serv- 
ed upon  the  d^ndant;  he  then  being  ab- 
sent from  the  Jurisdiction,  but  was  served 
by  leaving  a  copy  of  the  same  with  a  per- 
son over  tbo  age  of  16  years,  residing  at  the 
usual  place  of  abode  of  the  aniellant.  On 
the  14th  of  June,  1911.  the  appellant  having 
made  no  return  to  the  rule  to  show  cause, 
appellee  filed  a  petition  praying  that  the 
court  take  up  and  dispose  of  the  case  upon 
the  proofs  already  presented;  the  continu- 
ance having  theretofore  been  taken  for  the 
purpose  of  allowing  the  appellant  to  be 
brought  In  with  his  txwks  and  vouchers  to 
show  what  had  become  of  the  money  he  was 
known  to  have  received  from  a  sale  of  the 
community  property.  On  June  21,  1011,  the 
final  decree  was  entered  In  favor  of  appellee 
for  absolute  divorce,  the  custody  of  a  minor 
child,  certain  allowances  for  attorney's  fees, 
and  9^,000  as  her  fair  share  of  the  acquest 
property  of  the  marriage  community,  and 
awarding  execution.  Nothing  further  was 
done  In  the  case  until  February  27,  1912, 
when  an  affidavit  by  one  of  the  counsel  for 
appellee  was  filed,  stating  that  appellant  had 
never  turned  over  to  the  appellee  the  amount 
of  said  judgment,  and  that  the  appellant  had 
betaken  himself  out  of  New  Mexico  for  the 
purpose  of  avoiding  service  of  process  upon 
blm,  but  that  he  was  then  temporarily  with- 
in Oie  Jurisdiction' and  could  be  apprehend- 
ed. On  the  same  date  an  order  for  an  at- 
tachment was  Issued,  returnable  forthwith, 
which  was  served.  On  the  6th  of  March,  a 
furth^  affidavit  and  petition  was  filed  by 
the  appellee,  stating  that  the  appellant  had 
□ever  paid  any  part  of  the  decree,  and  that, 
prior  to  the  entering  of  the  decree,  he  had 
departed  from  the  Jurisdiction  and  took  with 
him  all  of  his  property,  to  the  extent  of 
about  $50,000.  She  prayed  that  the  court 
take  cognizance  of  the  contempt  committed 
by  the  appellant,  and  that  be  might  be  com- 
mitted to  Jail  untn  he  paid  over  the  amount 
awarded  to  her  in  the  final  decree. 

On  the  21st  of  May,  1912,  appellant  an- 
swered the  petition,  living  an  account  of 
himself  from  about  r^ruary  8,  1911,  at  va- 
rious parts  of  New  Mexico,  and  at  El  Paso, 
Tex.,  and  Mexico,  and  alleging  that  he  did 
not  have  the  money  with  which  to  pay  the 
decree.  He  further  alleged  that  be  had  cnn- 
mitted  no  act  in  violation  of  the  Injunction, 
but,  carefully  or  otherwise  he  refrained  fxom 
specifically  denying  that  he  had  taken  the 
proceeds  of  tlie  estate  out  of  the  Jurlsdlctlou. 
Appellee  moved  for  Judgmoit  upon  the  pe- 
tition, and  answer  In  the  contempt  proceed- 
ings, and  thereupon  the  court  found  that  the 
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appellant  had  been  guilty  of  contempt  In  dis- 
posing of  practically  all  of  his  property  In 
direct  Tlolatlon  of  the  restraining  order  and 
Injunction  heretofore  mentioned;  that  he  had 
taken  and  carried  away  out  of  New  Mexico 
practically  all  of  his  proi>erty  with  the  Intuit 
of  violating  the  said  restraining  order,  and 
with  the  Intent  of  defrauding  the  jurisdiction 
of  the  court ;  that  he  had  not  complied  with 
the  final  decree  which  ordered  him  to  turn 
over  to  plaintiff  the  sums  of  money  mentioned, 
although  be  had  adequate  legal  knowledge 
of  said  decree  and  of  the  mandate  of  the 
court.  The  court  thereupon  committed  the 
appellant  to  Jail  In  the  «)unty  of  Bernalillo 
"for  the  period  of  two  years,  or  until  said 
defendant,  Stephen  Ganavan,  shall  purge 
himself  of  said  contempt  by  turning  over  to 
the  plaintiff  the  $19,000  which  the  court  de- 
creed to  be  her  fair  share  of  the  acquest 
property,  and  the  $1,600  decreed  to  her  as 
attorney's  fees,  together  with  the  costs  in- 
curred in  this  cause,  or  until  the  further 
order  of  the  court" 

The  order  to  show  cans^  iasned  prtw  to 
tlie  final  decree,  was  never  acted  opon  In  any 
way  by  the  court,  and  no  return  was  ever 
made  thereto  by  the  appellant.  The  con* 
tempt  proceeding  of  which  the  appellant 
complains  was  begun  on  February  27,  1912, 
by  the  filing  of  an  affidavit  by  the  counsel 
for  appellee,  and  n^lch  was  nearly  eight 
months  sabsequmt  to  the  final  decree^  and 
resulted  In  a  Judgment  a  numth  later. 

It  thus  apitears  Oiat  a  contempt  proceed- 
ing orlginattng  rabeequent  to  a  final  decree 
is  sou^t  to  be  reviewed  In  this  case  upon 
an  appeal  from  tiifi  final  decree.  Appellee 
a^es  that  snch  a  judgment  Is  not  review- 
able In  this  court  at  aU,  or  undw  any  dr^ 
ctimstances,  and  also  suggests  in  the  brief 
that,  the  Judgment  beli^  subsequent  to  the 
final  decree  from  vrtkicfh  alone  Ow  appeal  Is 
taken.  It  certainly  cannot  be  reviewed  upon 
sndi  appeal.  The  question  Is  not  whether 
such  a  Judgmoit  is  reviewable  at  all,  but 
whethw  the  Judgment  Is  before  w  for  review 
nptm  this  appeal. 

It  may  be  stated  generally,  tha^  upon  an 
appeal  from  a  final  decree,  all  Interlocutory 
orders  and  decrees  connected  with  it  are 
reviewable.  This  must  be  so  because,  wba« 
not  In  form,  Qiey  are  in  effect  carried  for- 
ward and*  become  a  part  of  fba  final  deter- 
mination. Bnt  orders  made  subsequent  to 
the  final  decree  bear  no  rdation  to  the  de> 
termination  of  the  court  fhentn,  and  are  In 
no  sense  involved  in  tlie  «Hiaidetatl(Hi  of  the 
correctness  of  the  Judgment  The  question, 
on  appeal  from  a  decree,  Is  whether  the  de* 
cree  is  correct  or  erroneous  under  the  dr^ 
cumstances  shown  by  the  ncoT±  We  know 
of  no  principle  nor  authority  to  the  contrary, 
and  counsel  have  dted  none.  In  the  case 
at  bar  the  appellant  was  committed  for  the 
contempt  many  months  after  the  court  had 
determined  and  fixed  all  of  the  rights  of  Oie 


parties  by  the  decree;  and  even  were  it  true 
that  the  cbntempt  proceeding  was  pending 
prior  to  the  final  decree,  as  seems  to  be  ar- 
gued by  appellee.  It  culminated  long  after- 
ward, was  collateral  to  it  and  bore  no  rela* 
tion  to  the  findings  and  conclusions  of  the 
court  in  the  decree.  It  was  more  In  the  na- 
ture of  an  execution  to  enforce  the  decree 
than  otherwise.  It  thus  appears  that  the 
contempt  Judgment  Is  not  reviewable  on  this 
appeal.  8Cyc.229;  Kdlogg  v.  Hamilton,  43 
Mich.  2d9,  6  N.  W.  310 ;  Latimer  v.  Morraln, 
48  Wis.  107;  Morris  v.  Nilee.  67  Wis.  341, 
30  N.  W.  353 ;  Ohouquette  v,  McCarthy  {Tex. 
Qv.  App.)  B6  S.  W.  957 ;  Aultman  &  Go.  V. 
Becker,  10  S.  D.  -68,  71  N.  W.  753 ;  Dledrichs 
V.  Stronach,  0  Wis.  548;  Clay  v.  Waters, 
178  Fed.  385,  101  C.  O.  A.  646,  21  Ann.  Cas. 
887;  Bank  v.  Larson,  80  Wis.  469,  60  N. 
W.  499. 

In  the  case  of  Worden  v.  Searls,  121  U.  S. 
14,  7  Sup.  Ct  814,  30  U  Bd.  853,  the  dis< 
tlnction  above  pointed  out  is  made  to  ap> 
pear.  The  court  said :  "We  have  Jurisdic- 
tion to  review  the  final  decree  In  the  suit, 
and  all  the  Interlocutory  decrees  and  orders. 
These  fines  were  directed  to  be  paid  to  the 
plaintiff.  We  say  nothing  as  to  the  lawless- 
ness or  propriety  of  this  direction.  But  the 
fines  were,  in  fact  measured  by  the  damages 
plaintiff  has  sustained  and  the  expenses  he 
had  incurred.  They  were  Incidents  of  his 
daims  In  the  suit"  The  fines  in  that  case 
were  all  Imposed  prior  to  the  final  decree 
and  were  awarded  to  the  plaintiff  as  a  part 
of  Us  recovery  against  the  defeidant  fbr 
having  Infringed  a  patent  They  were  coik 
seguently  necessarily  Involved  in  determining 
the  rights  of  the  parties  as  fixed  In  the  decree. 

In  the  case  of  Oompera  t.  Buck  Stove  ft 
Bange  Co.,  221  C.  8.  418,  81  Sup.  Gt  482, 
66  li.  Bd.  797,  84  H  B.  A.  (N.  B.)  874,  the 
Supreme  Court  of  the  United  States  enter- 
tained an  appeal  taken  directly  from  the 
judgment  In  ctmtempt  committing  Uie  par> 
ties  to  a  term  of  Imprlsonmoit  Tbe  Judg- 
ment was  reversed  lomn  tiie  ground  that  It 
was  really  a  criminal  ccmtempt,  vrtildi  It 
sout^t  to  punish  In  a  dvil  proceeding;  and, 
the  rights  of  the  defendants  having  In  vari- 
ous ways  been  Invaded  on  the  trial,  the  judg- 
ment could  not  be  allowed  to  stand. 

In  Clay  v.  Waters,  supra,  the  court  says: 
"A  Judgment  against  the  party  to  a  suit  In 
equity  for  a  dvil  contenqft  committed  there- 
in before  final  decree.  Is  reviewable  by  ap- 
peal from  the  decree  only.  *  *  *  A  Judg- 
ment against  a  party  In  a  stdt  In  equity  for 
a  dvil  contempt,  committed  after  the  decree^ 
Is  reviewable  by  appeal." 

These  expressions  would  seem  to  Indicate 
that  the  court  held  that  the  time  when  the 
contempt  is  committed  Is  determinative  of 
the  question  as  to  whether  the  Judgment 
can  be  reviewed  ou  appeal  from  the  final  de- 
cree, or  whether  it  must  be  reviewed  on  the 
direct  appeal  from  tlie  judgmmt  Itselt  An 
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•xaminatloD  of  the  antborttles  cited  In  nip- 
port  of  these  two  propositloiiB,  howerer, 
would  Indicate  that  the  time  wHen  the  pro- 
eeedinc  and  Judgment  In  ctmtaapt  occnned 
la  detennlnatlve  of  tlie  former  proceeding  for 
review  of  the  judgment  We  bo  Interpret 
the  dedaton.  It  Is  not  appropriate  to  say.  in 
this  CDnnecti<m,  0iat  we  know  of  no  reason 
judgments  in  contempt  should  not  be 
xertewable  the  same  as  any  other  judgment 
They  oftui,  and  in  fkct  naaally.  Involve  some 
of  tbe  highest  rights  of  the  dtlsen.  Our 
coodusion  in  fliis  case  is  tiierefore  not  oon- 
tnriled  In  any  degree  Iv  desire  to  curtail 
the  rig^t  <tf  review  In  sudi  cases. 

nie  judgment  in  contonpt  not  being  be> 
fore  us,  and  finding  no  error  in  the  decree 
in  the  case,  the  Judgment  of  Qie  lower  court 
wlU  be  affirmed,  and  it  Is  so  ordered. 

BOBBRTS,  C  J.,  and  HANNA,  J.,  concnr. 


8TATB  T.  GBANADO. 

(Supreme  Gonrt  of  New  Mexico.  March  20^ 
1913.) 

^flfyllsta*  »v  the  Court.) 

L  Homicide  (|  263*)— MusDEB—BviDKiica. 

Evidence  reviewed,  and  held  to  warrant  a 
verdict  of  morder  in  the  first  degree. 

[Ed.  Note.— For  other  caees,  see  Homicide, 
Gent  Dig.  H  623-«32;  Dec.  Dig.  «  253.*] 

2.  HOUIOIDl  (I  808*)— iNSTBVCTIOnS. 

Where,  In  the  trial  of  a  person  charged 
irith  mnrder  m  the  first  degree,  there  are  no 
facts  or  circnmstances  In  evidence  teiidiDg  to 
reduce  the  oEFense  to  marder  in  the  second  de- 
gree, but  Bach  facts  and  circumatances  all  show 
that  the  crime  was  in  the  first  degree,  the 
eoart  is  not  reqnired  or  authorised  to  instruct 
as  to  murder  in.  the  second  degree. 

[Bd.  Note.— For  other  eases,  see  Homicide, 
Cent  Dig.  H  642-647;  Dec  Dig.  |  308.*] 

Appeal  from  District  Court  Socorro  Coun- 
ty; Moritt  a  Mechem,  Judge. 

Francisco  Oranado  was  convicted  of  mur^ 
der,  and  ai^wals.    Affirmed.  • 

J.  A.  Lowe,  of  Socorro,  for  ai^llant 
Frank  W.  Clancy,  Att7.  Gen.,  for  the  State. 

ROBERTS,  C.  J.  The  defendant  was  tried 
by  a  Jury,  In  the  district  court  of  Socorro 
county,  for  the  crime  of  murder,  adjudged  to 
be  guilty  of  murder  in  the  first  degree,  and 
by  the  court  duly  sentenced  to  death.  From 
the  judgment  an  appeal  was  prosecuted  to 
this  court,  a  transcript  of  record  filed  as  re- 
quired by  law,  but  no  brief  was  filed  on  be- 
half of  appellant  Had  the  case  not  been  of 
such  a  grave  character,  we  wonld  have  af- 
firmed the  same  because  of  such  default  but, 
in  view  of  the  gravity  of  the  pnnlshment, 
we  decided  to  carefully  review  the  record 
and  evidence  and  ascertain  whether  or  not 
error  had  Intervened  by  which  defendant 
had  been  deprived  of  any  of  his  legal  rights. 

The  undisputed  facts  disclosed  by  the  rec- 


ord are,  in  substance,  as  follows:  About  7  iSO- 
o*clo<^  on  the  evenli^  of  the  10th  day  of 
February,  1912,  the  defendant  in  company 
with  one  Juan  Taranga,  entered  the  store  of 
the  Mogollon  Mercantile  Company,  at  Mo- 
goUon,  Socorro  county,  N.  M.,  armed  with 
Winchester  rifles,  and  demanded  that  Wil- 
liam S.  <^irk  (for  the  kilUng  of  whom  the 
defmdant  was  prosecuted),  Eng«ie  F.  Bums, 
and  Freeman,  the  manager  of  the  store, 
should  throw  up  th^  hands  and  deliver  to 
them  the  money  in  the  store.  Freeman  and 
Clark  started  toward  tiie  defendant  and  Ta- 
ranga, ordering  them  out  of  the  store,  nei- 
ther Fre^nan  nor  Clark  bebig  armed;  these- 
upon  Taranga  shot  and  killed  Freeman,  and 
the  drfendant  shot  Clarfc,  who  died  almost 
instantly.  The  rifles  were  then  levied  at 
Bums,  and  he  was  compiled  to  open  the 
safe  in  the  office  tiom  whScb  the  defoidant 
and  Taranga  took  98,710  and  made  their  es- 
cape.  It  further  appears  from  the  evidmoe 
that  it  had  been  the  custom  of  the  Mogollon 
Mercantile  Company  to  pay  its  emvioftB,  of 
whom  it  liad  quite  a  avxabet,  on  the  20th 
day  of  the  month,  the  numey  for  vrtiich  was 
sent  in  by  the  banks  usually  on  the  ISth  or 
19th,  and  that  the  defendant  was  familiar 
with  audi  custom  and  knew  the  comimny 
had,  at  the  time  of  the  robbery,  the  money 
for  the  pay  roll  in  the  office  safe. 

After  securing  the  mon^  fl>om  the  safe, 
ttie  defendant  and  Taranga  kept  the  witness 
Bnnu  covered  with  their  rifles  and  backed 
out  of  the  store  and  fled.  They  were  follow- 
ed by  the  sheriff  and  a  depnty,  and  within 
two  or  three  days  were  located  in  a  house 
some  60  or  100  miles  from  the  scene  of  the 
crime.  After  locating  them,  the  sh^tlff  sent 
his  deputy  some  200  or  SCO  yards  to  get  addi- 
tional help,  and  was  watching  the  house  in 
company  with  a  farmer,  who  had  accom- 
panied the  sheriff  and  his  deputy,  from  the 
adjoining  house.  Suddenly  the  two  bandits 
sprang  from  the  door  of  the  house  and  open- 
ed  fire  on  the  sheriff  and  bis  companion.  In 
the  battle  which  ensued  Taranga  was  killed 
and  the  defendant  retreated  Inside  the  bouse, 
and  was  later  persuaded  to  surrender.  Up- 
on searching  Taranga  something  over  $2,000 
was  found  on  his  person,  and  the  remainder 
of  the  booty  was  fonnd  on  the  person  of  the 
defendant  and  secreted  in  the  house  where 
they  had  taken  refuge.  All  the  above  facts 
were  fully  established  by  the  evidence,  and 
upon  no  proposition  material  to  the  estab- 
lUhment  of  the  guilt  of  the  defendant  was 
there  left  the  slightest  doubt  The  defend- 
ant did  not  testify,  and  the  only  evidence 
offered  on  his  behalf  was  the  testimony  of 
two  witnesses  to  the  effect  that  he  had,  be- 
fore the  commission  of  the  crime,  been  a 
hard-working,  Industrious  man.  This  t^ct, 
however,  would  not  excuse  or  exculpate  the 
crime  or  save  the  defendant  from  the  pun- 
ishment prescribed  by  the  law. 
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■  [1]  Fn«i  the  canfal  szamiiiatiofi,  which 
we  felt  compiled  to  make  of  the  evidence  In 
the  record.  In  view  of  the  gravity  of  the 
penally,  and  def^dant'a  lade  of  legal  assist- 
ance in  this  court,  we  are  satlsOed  that  the 
evidence  folly  Jostlfled  the  verdict;  indeed, 
no  other  verdict  could  have  been  returned 
by  the  jurors  without  vlolatiDg  their  oaths. 

We  find  no  error  in  the  record  prejudicial 
to  the  rights  of  the  defendant  Seldom  has 
a  transcript  of  record  been  filed  In  this  court 
which  was  so  free  from  grounds  upon  which 
error  might  be  predicated.  It  appears  that 
the  lower  court  gave  to  the  defendant  the 
benefit  of  every  doubtful  proposition  that 
arose  in  the  case,  and  was  far  more  favor^ 
able  to  him  In  the  matter  of  excluding  testi- 
mony to  which  objection  was  Interposed  than 
required  by  the  law.  In  the  lower  court  a 
motion  for  a  new  trial  was  filed  which  was 
overruled  by  the  court  In  this  motion  two 
specific  grounds  were  assigned,  which  we  will 
discuss,  as  these  are  the  propoeitlona  which 
would  doubtless  have  been  argued  In  this 
court 

[2]  ^e  first  ground  is  that  the  court  erred 
In  falllDg  to  charge  the  jury  as  to  murder  in 
the  second  degree.  Under  the  facts,  there 
was  no  error  In  this.  Indeed,  the  court  would 
have  committed  error  had  it  so  instructed. 
There  were  no  facts  or  circumstances  shown 
tending  in  any  degree  to  reduce  the  grade  of 
the  offense.  Aa  was  said  by  Justice  Laugb- 
Iln  in  the  case  of  Sandoval  v.  Territory,  8 
N.  M.  573,  4S  Faa  1126:  "It  is  plain,  there- 
fore, that  this  court  has  held  in  effect  If  not 
in  direct  words,  that  It  Is  the  duty  of  the 
trial  court  to  confine  the  attention  of  the 
jury  to  the  Issues  Involved  by  the  evidence, 
and  the  court,  at  its  peril,  must  instruct  on 
all  the  law  applicable  to  all  the  evidence,  and 
then  confine  the  jury  to  those  issues  aloua" 
It  is  settled  law  In  this  state  that  the  court 
under  an  Indictment  cliarging  murder  in  the 
first  decree,  is  not  required  to  instruct  in  any 
of  the  lower  degrees,  when  there  is  no  evi- 
dence warranting  such  an  Instruction.  All 
murder  which  Is  committed  In  the  perpetra- 
tion of,  or  attempt  to  perpetrate,  any  fel- 
ony, is  murder  in  the  first  degree.  Section 
1,  c.  36,  S.  li.  1907.  Certainly  there  could 
be  no  doubt,  under  the  facts,  but  that  all  the 
elonenta  of  the  crime  of  murder  In  the  first 
degree  were  clearly  established. 

The  second  ground  assigned  In  the  nution 
for  new  trial  was  as  followa:  "Because  the 
court  erred  In  admlttlnc  the  testimony  of 
Amos  E.  Green,  justice  of  the  peace  of  pre- 
cinct No.  1,  Socorro  county,  N.  M.,  as  to  a 
voluntary  atatonent  made  to  him  by  defend- 
ant at  bis  preliminary  hearing  beton  said 
justice  of  the  prace.  for  the  reason  that, 
by  the  testlnumy  of  the  justice,  It  i^ainly 
appears  that  defendant  was  not  properly 
warned  that  bia  aald  volnntaiy  atatemoit 
might  or  would  be  used  against  him  in  his 


trial,  bot  was  led  to  believe  tbat  it  might  be 
used  In  his  favor,  and  thereby  said  voluntary 
statement  was  obtained  by  fraud  and  deceit 
as  no  self-serving  declaration  of  defendant 
could  possibly  have  been  admitted  In  his  fa- 
vor." The  evidence  of  the  justice  of  the 
peace  discloses  the  want  of  merit  in  this  con- 
tention, and  shows  that  the  defendant  was 
fully  advised  as  to  his  rights  In  the  premises. 

We  quote  the  testimony  of  the  justice  of 
the  peace:  "Q.  Was  there  any  promises  made 
of  mercy  or  any  Inducement  put  up  to  him? 
A  Not  at  all  that  I  know  of.  Q.  Any  threats 
made?  A.  No,  sir.  Q.  Any  statement  made 
as  to  whatever  he  might  say;  didn't  have  to 
answer  If  he  wanted  to;  that  he  had  a  consti- 
tutional right  not  to  Incriminate  himself? 
A.  He  was  advised  to  that  effect  Q.  What 
did  he  say?  A.  When  I  read  the  complaint 
I  told  him  he  didn't  have  to  answer  any 
questions;  any  evidence  would  be  against 
him  or  for  him;  that  it  would  be  brought 
up  before  In  other  hearing;  that  he  could 
make  any  statement  he  felt;  do  it  voluntari- 
ly. Q.  Did  you  tell  him  what  he  said  might 
be  used  against  or  for  bbn?  A.  It  might  I 
said.  Q.  Oo  ahead  and  state  what  he  said. 
A  When  I  read  the  complaint  to  him  after- 
wards he  pleaded  guilty  to  the  charge  for 
the  killing  of  Clark.  He  said,  'Tea,  I  kUled 
him.*  Q.  William  S.  Clark?  A.  He  claimed 
one  of  the  clerks  there;  didn't  know  what 
his  name  was,  only  Clark.  Q.  And  at  the 
time  charged  In  the  complaint  that  was  be- 
fore you  at  the  time?  A.  Yes.  sir."  From 
the  above  it  Is  very  apparent  that  the  court 
committed  no  error  In  permitting  this  evi- 
dence to  go  to  the  Jury. 

Finding  no  error  In  the  record,  the  judg- 
ment of  the  lower  court  is  affirmed,  and  the 
judgmott  and  sentence  of  the  court  shall  be 
executed  on  Friday,  ^irll  25,  1918. 

HANNA  and  PABKS&l,  JJ„  OMCIA 


TCBTTZUL  T.  TIXfSZBL. 

(Supreme  Court  vt  New  BCezlco.  llardi  ^ 
1918.) 

DivoBon  (1 188*)— FiNDiHOB— Bavisw— InTA- 

UDITT  01-  DBom. 

Where  appellee  asserts  tliat  the  findings 
were  inadvertently  made  hy  tbe  trial  court 
without  notice  to  bia  couosel,  and  that  they  do 
not  correctly  represent  the  actusl  facts,  the 
decree,  the  valtdity  of  which  is  In  doubt  in 
view  of  tbe  findings,  wlU  be  reversed  and  the 
cause  remanded  for  further  proceeding 

[EA.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  i  S74i  Dee.  Dig.  |  1^*] 

Aiveal  ftom  District  Court,  BonalUlo 
County ;  Baynolds,  Judsa  • 

Actitm  by  Blla  Haines  Tletatf  against 
Oeorge  R.  TietzeL  From  a  decree  of  dl8mlsB> 
al,  plaintiff  appeals  Bevmed  and  ranand* 
ed. 
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Thomas  N.  WUkeraon,  of  Aibuqnerqae*  for 
appellant   Wilson  it  Lewis,  ci  Albvaqeran^ 

for  appellee. 

PARSER.  J.  This  Is  an  appeal  from  the 
district  court  of  BemalUlo  county  dismissing 
a  bill  of  complaint  for  divorce.  The  court 
made  findings  of  fact  which  would  seem  to 
present  a  serious  question  as  to  the  corrects 
ness  of  the  decree.  Appellee  dalms,  how- 
ever, that  the  findings  were  inadvertently 
made  by  the  court  without  notice  to  his 
coonsel,  and  that  they  do  not  correctly  rep- 
resent the  actual  state  of  facts  proved. 

Under  the  circumstances,  the  validity  of 
the  decree  being  In  doubt,  we  deem  it  advisa- 
ble to  reverse  the  decree  and  remand  the 
cause,  with  Instructions  to  proceed  fortbor; 
and  It  la  so  ordered. 

R0B£IBa?8,  a  and  HANNA.  con- 
cur. 

GOLDBNBBBO  T.  LAW.t 
(Snprema  Court  of  New  Ifedoik  Utreh  2A, 

mz.) 

fSvUabut  hy  tha  Court.) 

1.  Appeal  and  Ebbob  <|  1001*^Vkbdiop— 
evidencb. 

The  verdict  of  the  jury  will  not  be  dis- 
turbed In  this  court  where  It  iB  supported  by 
any  substantial  evidence. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  i|  8022.  §92^^34;  Dea 
Dig.  I  lOOL*] 

2.  Appux.  aho  Ebbob  (11.1026, 1082*}— Pbh- 

XNTATIOH  OF  BbXOB  —  FbEJUDICB  —  BTl- 

DKNCB. 

Where  a  party  claims  that  the  lower  court 
permitted  a  witness,  over  objection,  to  answer 
an  improper  question,  he  must  point  out  where- 
in his  rights  have  been  prejudiced  thereby. 
The  Supreme  Court  will  disregard  errors  com- 
mitted b;  the  lower  court,  not  prejadldal  to 
the  substantial  rights  of  a  party. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  4029,  4(fitO.  4047-«»l; 
Dec.  tug.  H  1026,  1032.*] 

3.  Appeal  and  Ebbob  (f  758*)  —  Pbesbhta- 
Tioi*  OF  Ebbob  —  SFScino  Objbciioh  — 

BbIEF— IlTSTSVCTION . 

Where  a  party  claims  to  be  aggrieved  by 
a  claimed  erroneous  instmetion,  it  is  his  duty 
to  dearly  point  out  Us  obJectiOB  to  such  In- 
struction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3093;  Dec.  Dig.  S  758.*] 

4.  AtTOBRXT  AHD  CLIBKT  (I  148*)— COUFBK- 

SATioN— Right— Admission  to  Pbaotick. 
A  party  may  contract  to  render  legal  serv- 
ices for  a  partT,  after  be  has  been  admitted  to 
practice,  ud,  in  an  action  to  recover  for  the 
value  of  such  Berviees,  the  test  as  to  his  right 
to  recover  li.  was  be  admitted  to  practice  at 
the  time  of  the  rendition  of  sucb  services,  and 
not  whether  be  was  so  licensed  at  the  time  of 
the  making  of  the  contract  for  future  services. 

[Ed.  Note. — ^For  other  cases,  see  Attorney 
mid  Client,  Cent  Dig.  H  328-331;  Dec.  Dig.  i 
143.*] 

5.  APPEAi.  AND  Ebbob  ({  216*)— OBJKonon 

BBLO  W— NBCESBITT— INSTBUCTIO  NS. 

Where  the  trial  court  falls  to  mark  on  the 
margin  of  an  iostructlon  the  words  "given"  or 


"refased,"  as  required  by  statute,  it  is  the  duty 
of  a  party,  desiring  to  have  the  question  re- 
viewed as  to  such  failure,  to  interpose  objec- 
tion and  save  exceptions  to  such  failure,  and, 
failing  so  to  do,  such  alleged  error  will  not  be 
considered  by  the  appellate  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Elrror,  Dec  Dig.  f  21&*] 

6.  Apfbal  and  Bbbob  (i  216*)  —  Objboiioii 
Below— NBCEsemr. 

Where  the  trial  court  inadvertently  band- 
ed to  the  jury,  at  the  conclusion  of  the  giving 
of  the  instructions,  two  instructions  requested 
by  plaintiff,  bnt  wMch  the  coort  refused  to 
give,  and  so  Indicated  on  the  margin  thereof, 
and  the  jurors  took  such  refused  mstructions 
with  them  to  their  jury  room,  but  it  appears  that 
appellant's  attorney  was  present  In  tiie  court- 
room at  the  time,  and  knew  that  the  judge  had 
handed  such  refused  Instruction  to  the  jury, 
and  failed  to  call  the  matter  to  the  attention  of 
the  court,  or  to  object  or  except  thereto,  the 
alleged  error  will  not  be  considered  by  this 
court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  210.*] 

7.  New  Tbiai.  (|  148*)  —  Pboobbdihos  to 

Pbooube— Affidavit  of  Jubobs. 

It  baa  been  settled  ui>on  sound  considera- 
tion of  public  policy  that  the  testimony  of  ju- 
rors is  inadmissible  in  support  of  a  motion  to 
set  aside  a  verdict  on  the  ^und  of  misconduct 
of  the  jury. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent  Dig.  §S  290-296;  Dec.  Dig.  |  143.*] 

ApiKal  from  District  Court,  Union  Coun- 
ty; T.  D.  Lleb,  Judge. 

Action  by  Charles  A.  Law  against  Alexan- 
der D.  Goldenberg.  From  Judgment  for 
plaintiff,  defendant  appealsi  Affirmed. 

O.  P.  Easterwood,  of  Clayton,  and  Hairy 
Swan,  of  Tucnmcari,  for  appellant  W.  X 
Lucas,  of  East  Las  Vegas,  and  John  A. 
Pace,  of  Clayton,  for  appellee. 

ROBERTS,  C.  J.  *  Appellee  Instituted  this 
action  in  assumpsit.  In  the  court  below,  to 
recover  the  alleged  value  of  services  render- 
ed as  an  attorney  at  law,  In  the  sum  of 
$1,500.  The  cause  being  at  issue  was  sub- 
mitted to  a  Jury,  which  returned  a  verdict  in 
appellee's  favor,  and  fixed  his  damages  at 
$750.  A  motion  for  a  new  trial  was  filed  and 
overruled,  and  the  Judgment  was  entered  upon 
the  verdict  Prom  the  Judgment  and  the 
action  of  the  court  in  overruling  the  motion 
for  a  new  trial,  this  appeal  Is  prosecuted. 
Thirty-two  alleged  errors  were  assigned  to 
the  proceedings  which  led  up  to  the  Judg- 
ment, eleven  of  which  are  not  discussed  by 
appellant  and  will  therefore  not  be  consid- 
ered. The  remaining  assignments  will  be 
considered  in  the  order  presented. 

[1]  Assignments  two,  three,  and  four  al- 
lege error  in  that  the  verdict  was  against  the 
law,  was  excessive,  and  was  not  supported 
or  Justified  by  the  evidence.  Appellant  ar- 
gues that  there  la  not  sufficient  evidence  In 
the  record  to  sustain  the  verdict.  The  tes- 
timony of  the  appellee,  however,  shows  that 
he  was  employed  by  appellant  to  represent 
him  in  procuring   title  from  the  United 
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States  gormiment  fox  80  acres  of  land  wltb- 
In  the  limits  of  the  town  of  Tncumcari,  or 
at  least  Immediately  adjolnli^  said  town.  A 
portion  of  the  land  had  been  platted  Into 
town  lots  and  sold  to  various  parties  by  ap- 
pellant It  appears  that  appellant  had  lo- 
cated scrip  upon  the  land,  which  location 
had  afterwards  been  vacated  by  order  of 
the  commissioner  of  the  General  Land  Office 
and  a  homestead  entry  had  been  made  upon 
the  land.  Appellee  was  employed  to  procure 
the  cancellation  of  the  homestead  ^try  and 
the  reinstatement  of  the  scrip  location,  and 
was  successful,  and  appellant  finally  secured 
patent  to  the  land.  Appellee  testified  that 
no  definite  arrangement  had  been  made  as 
to  his  compensation;  that  appellant  paid 
him  a  retainer  of  fifty  dollars  and  told  him 
that  If  he  succeeded  in  procuring  a  patent  to 
the  land  he  would  be  rewarded  "handsomely 
for  his  services."  There  was  ample  evidence 
submitted  as  to  the  rendition  of  the  services 
and  the  value  thereof,  which,  if  believed  by 
the  jury,  fully  Justified  the  verdict  This 
court  cannot  nndertaln  to  weigb  the  evi- 
dence on  appeal  Onr  only  concern  la  m  to' 
whether  the  vodlct  Is  anpported  by  snb* 
stantlal  evldenca  The  rule  was  stated  sac- 
dneCly  1^  Bfr.  Justice  FBrlcer,  for  the  terri- 
torial Supreme  Court,  In  the  case  of  Cande- 
laria  t.  Miera,  18  N.  M.  802,  84  Faa  1021,  as 
follows:  'tMlnarlly,  neither  the  verdict  of 
a  Jury  nor  the  findings  of  fiact  of  a  trial  court 
wlU  be  disturbed  In  this  court  when  they  are 
supported  by  substantial  evidence.**  There 
being  substantial  evidence,  supporting  the 
verdict  of  the  Ju^,  it  will  not  be  disturbed 
by  this  court 

[2]  It  Is  next  urged  that  the  court  erred  In 
permitting  appellee,  over  objections,  to  an- 
swer the  following  question:  "Was  the  land 
covered  by  the  homestead  entry  of  Dr.  Tom- 
llnson  and  the  scrip  selection  of  Sfr.  Golden- 
b^g  of  the  same  character  as  to  value  and 
location  as  the  original  homestead  entry  in 
the  land  office?"  The  claim  is  made  that 
there  Is  no  evidence  to  show  that  the  witness 
was  acquainted  with  the  values  of  proper- 
ty, or  that  he  had  any  Information  concern- 
ing this  land  or  lands  of  like  character  in 
this  vicinity.  Admitting  that  the  question 
was  Improper,  appellant  has  failed  to  point 
out  wherein  he  was  prejudiced  thereby.  It 
is  elementary  that  this  court  will  disregard 
any  error  not  prejudicial  to  the  substantial 
rif^ts  of  a  party,  and  the  burden  of  show- 
ing such  prejudices  rests  upon  the  party  as- 
serting it  The  court  permitted,  over  objec- 
tion, the  following  question  to  be  propounded 
to  E.  W.  Fox,  registrar  of  the  Clayton  Land 
Office,  viz.,  "In  general,  what  did  Mr.  Law 
do  aa  attorney  for  Mr.  Qoldenberg?"  To 
which  the  witness  answered:  "He  represent- 
ed Mr.  Ooldenberg  and  Mr.  Lowe  in  the  re- 
instatement of  this  case."  Appellant  claims 
that  the  court  violated  the  rule  which  re- 


quires that  the  truth  shall  be  established  by 
the  best  evidence  In  permitting  the  above  and 
similar  questions  to  go  to  the  Jury.  He  in- 
sista  that  the  facts  should  have  been  estab- 
lished by  the  records  of  the  land  offices. 
There  Is  no  merit  In  this  contentiOB  and  It 
need  not  be  further  considered. 

Appellants  claim  that  the  court  erred  in 
permitting  the  witness  Fox  to  testify  as  to 
the  skill,  knowledge,  and  experience  requir- 
ed of  an  attorney  to  handle  litigation  in  the 
United  States  Land  Office,  because  such  wit- 
ness was  not  qualified  to  give  such  an  opin- 
ion. It  Is  sufficient  answer  to  this  conten- 
tion to  say  that  no  such  ground  of  objection 
was  InteriMsed  in  the  court  below.  "Where 
evidence  Is  objected  to  at  the  trial.  If  the 
party  would  save  an  exception  to  the  ruling 
of  the  court  if  it  Is  adverse  to  blm,  audi  as 
will  be  available  on  appeal  or  error,  be  must 
frame  his  objection  so  as  to  bring  to  the  at- 
tention of  the  trial  court  the  specific  ground 
upon  which  be  predicates  it"  Thompson  on 
Trials  {2d  Ed.)  |  683.  And  It  has  been  held 
that  an  objection  that  evidmce  is  "Irr^e- 
vant,  immaterial,  and  Improper"  will  not  be 
sufficient  to  raise  the  question  of  the  com- 
petency of  the  witness,  even  whoe  be  la 
dearly  Inocnk^etent,  by  e^qiresa  statate.  Cor- 
nell T.  Barnes,  26  Wis.  478;  Hammond  t. 
Decker,  46  Tex.  Civ.  Ai»Ii.  282, 102  a  W.  463. 

Ajqidlant  next  complains  that  the  court 
erred  In  permittliv  anieUee  to  inoponnd  cer- 
tain hypotbetlGal  qnestionB  to  certain  wlt> 
nesses,  which  questions  he  claims  materially 
exaggerated  the  services  rendered  by  Appel- 
lee. We  have  carefully  read  the  evidence 
and  are  of  the  (^finlon  that  the  hypothetical 
question  submitted  did  not  materially  exag- 
gerate such  servioes,  and  therefore  need  not 
further  consider  this  objection. 

[S]  Appellant  also  assigns  as  error  flie  giv^ 
Ing  by  the  orart  of  its  own  motion  of  instru> 
tion  Mow  6,  but  he  fails  to  point  out  In  his 
brief  any  si>eciflc  objection  to  this  Instruc- 
tion, and  it  will  not  be  considered  by  the 
court  Where  a  party  claims  to  be  aggrieved 
by  a  claimed  erroneous  Instruction,  it  Is  his 
duty  to  clearly  point  out  his  objection  to 
such  instruction. 

[4]  The  twenty-seventh  assignment  of  error 
relates  to  the  refusal  of  the  court  to  instruct 
the  Jury,  as  requested  by  appellant  that  1^ 
at  the  time  of  the  making  and  entering  Into 
of  the  contract  between  appellant  and  appel- 
lee, appellee  was  not  a  licensed  attorney  t^at 
such  fact  should  be  considered  by  the  Jury 
in  arriving  at  their  verdict  Counsel  for  ap- 
pellant failed  to  state  in  th^  brief  wby 
such  fact  should  be  so  considered  by  the 
Jury.  Appellant,  at  the  time  of  making  the 
contract  bad  not  been  admitted  to  practice 
In  the  courts  of  New  Mexico,  or  before  the 
land  office.  He  was,  however,  admitted  with- 
in a  few  weeks  after  making  the  contract 
and  was  a  regularly  licensed  attorney  at  the 
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time  of  Am  rendition  of  mil  mtvIcm  soed  for. 
The  rule  1>,  as  laid  down  In  S  A.  ft  Bug.  Bncy. 
of  Law,  41&,  that  "No  one  is  entitled  to  re- 
cover compensation  for  ■errices  u  an  attor- 
ney at  law,  unleae  he  has  beui  dnlr  admits 
ted  to  praeOoe  before  the  conrt,  or  irithln  the 
Jurisdiction  whore  tlie  serrlces  were  render- 
ed, and  Is  an  att<Hrnfity  In  good  standing  at 
the  thneu**  Under  flie  role  there  Is  no  limita- 
tion upon  tlte  rii^t  of  a  port^  to  amtract  to 
foider  serrices  after  be  has  been  admitted 
to  practice.  The  test  is,  was  he  admitted  to 
practice  at  the  time  of  the  rendition  of  the 
serrices,  and  not  whether  he  was  so  licensed 
at  the  time  of  the  making  of  the  contract 
for  fntvre  serrlce.  The  court  ^top&rlj  refus- 
ed the  InBtmctlon. 

[5]  The  twenty-ninth  and  thirtieth  asslga- 
ments  relate  to  alleged  error  committed  by  the 
district  court  In  fatUng  to  mark,  on  the  mar- 
gin thereof,  as  "given"  or  "refused,"  two  In- 
structions requested  by  the  plaintiff.  No  ob- 
jection, however,  was  Interposed  to  the  ac- 
tion of  the  court,  and  the  failure  of  the  Judge 
to  so  indicate,  on  the  margin  of  the  Instruc- 
tions, was  In  no  manner  called  to  his  atten- 
tion, nor  were  any  exceptions  saved  to  the 
failure  to  so  Indicate.  Had  the  matter  been 
called.  In  any  manner,  to  the  attention  of  the 
court,  the  error  would  have  been  doubtless 
corrected.  But  appellant  having  failed  to  ex- 
cept to  the  failure  of  the  court  to  indicate 
upon  the  margin  of  the  instruction  whether 
"given"  or  "refused,"  as  required  by  the 
statute,  such  alleged  error  cannot  be  consid- 
ered. See  Territory  v.  Cordova,  11  N.  M. 
3^7,  68  Pac.  919,  and  Territory  t.  Baker,  4 
N.  M.  (OUd.)  236,  13  Pac.  30. 

[I]  From  the  record  It  appears  that  appel- 
lee requested  the  court  to  give  to  the  Jury 
two  Instructions,  numbered  respectively  10 
and  11,  which  were  refused  by  the  court,  and 
the  conrt  Indicated  such  refusal  by  writing 
on  the  margin  thereof  the  word  "refused," 
together  with  the  Initials  of  the  Judge. 
These  Instructions  were  not  read  to  the  Jury, 
but  the  attorney  for  appellant  filed  In  the 
lower  conrt,  In  support  of  appellant's  motion 
for  a  new  trial,  an  affidavit,  which  stated 
that  the  Judge  permitted  the  Jury  to  take  to 
the  Jury  room,  along  with  the  other  Instruc- 
tions given  by  the  court,  the  two  Instmctlons 
which  had  been  refused.  The  affidavit  recites 
that  the  attorney  for  appellant  was  present 
In  the  courtroom  at  the  time  the  instructions 
Were  handed  to  the  Jury,  and  It  appean  that 
said  attorney  was  fully  cognisant  of  the  ac- 
tion of  the  court  In  permlttli^  said  Instruc- 
tions to  be  taken  by  the  Jury  to  the  Jury 
room— a  fact  which  doubtless  escaped  the  at- 
tention Qt  the  conrt  Bnt  the  record  fails  to 
disclose  that  the  appellant  called  the  matter 
to  the  attenti(m  of  the  court  in  any  manner, 
or  objected  or  saved  exceptions  thereto.  He 
omsclonaly  and  knowingly  permitted  the 
court  to  do  an  act,  which  he  claims  now  to 


have  been  prejudicial,  without  In  any  manner 
calling  the  attention  of  the  court  thereto  or 
saving  any  exceptions.  This  being  true,  be 
is  not  In  a  position  to  complain  of  tiie  ac- 
tion of  the  court,  or  to  take  advantage  here 
of  the  alleged  error.  Again,  the  alleged  error 
is  shown  only  by  affidavit,  and,  for  aught 
that  ai^iears,  the  Judge  mlgjit  have  known, 
of  his  own  knowledge,  that  the  fticts  set  forth 
therein  were  not  trae.  Proper  practice  re- 
quires that  such  qnestkms  should  be  presmt- 
ed  by  bills  Qt  exceptl<m.  Ohoesu  t.  State,  8S 
Ind.  209;  ^ompson  on  Trials  ^d  Ed.)  I 
2776. 

[7]  In  his  motion  for  a  new  trial  appellant 
sets  up  the  fact  fbat  the  Jury,  in  arriving  at 
a  verdict  in  the  cause,  tossed  up  a  coin,  it 
having  been  agreed  that  If  one  side  of  the 
coin  should  foil  face  upward  the  verdict 
should  be  for  $8S0,  and.  If  the  reverse,  It 
should  be  for  g750.  We  are  of  the  opinion 
that  the  district  conrt  did  not  err  In  refusing 
to  grant  a  new  trial  upon  the  ground  of 
misconduct  of  the  Jury.  The  only  evidence  of 
the  facts  set  forth  In  the  motion  for  a  new 
trial,  hi  this  r^ard,  was  the  affidavit  of 
three  of  the  Jurors.  It  may  be  conceded  that 
the  alleged  misconduct  in  the  manner  of  ar- 
riving at  the  verdict  would  have  been  good 
ground  for  setting  aside  the  verdict.  If  such 
fact  had  been  established  by  admissible  and 
sufficient  testimony;  but  the  question  Is 
whether  the  testimony  of  the  Jurors  was  ad- 
missible to  prove  such  facts. 

The  early  English  cases  were  conflicting 
and  unsettled  upon  the  proposition,  and  some 
of  them,  notably  Phillipe  v.  Fowler,  Barnes, 
441,  and  MUllsh  v.  Arnold,  Bund.  R.  01,  held 
that  the  testimony  of  Jurors  was  admissible 
to  Impeach  their  verdict,  while  the  case  of 
Prior  V.  Powers,  1  Keb.  R.  811,  held  the  con- 
trary. But  hi  Vaiae  v.  Delaval,  1  T.  R.  11, 
which  Is  considered  a  leading  case  upon  the 
subject,  Lord  Mansfield  said:  "The  court 
cannot  receive  such  an  affidavit  from  any  of 
the  jurymen  themselves,  In  all  of  whom  such 
misconduct  Is  a  very  high  misdemeanor ;  but 
In  every  such  case  the  court  must  derive 
their  knowledge  from  some  other  source." 
This  case  was  followed  by  the  case  of  Ow^ 
V.  Warburton,  4  Bos.  &  Pul.  326,  In  which 
Sir  James  Mansfield,  Gh.  J.,  said :  "We  have 
conversed  with  the  other  Judges  upcm  this 
subject,  and  we  are  all  of  oidnlon  that  the 
affidavit  of  a  Juryman  cannot  be  received.  It 
Is  singular.  Indeed,  that  almost  the  only 
evidence  of  which  the  case  admits  should  be 
shut  out;  but  In  considering  the  arts  whidi 
ralt^t  be  used,  If  a  contrary  rule  were  to 
prevail,  we  thbik  It  necessary  to  exclude  sndi 
evidence.  If  it  were  understood  to  be  the 
law  tiiat  a  juryman  mlg^t  set  aside  a  verdict 
by  such  evidence,  It  might  sometimes  happen 
that  a  Jurynun,  being  a  friend  to  one  of  the 
parties,  and  not  betaig  aUe  to  bring  over  his 
conQunlons  to  Us  opinion,  might  propose  a 
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dedalon  by  lot,  with  a  view  afterwards  to 
set  aside  the  Terdlct  by  his  own  affidavit.  If 
the  decision  should  be  against  him."  These 
two  cases  appear  to  have  firmly  settled  the 
QnestloD  In  England,  and  the  practice  has 
never  since  been  changed. 

In  the  United  States  there  appears  to  be 
a  contrariety  of  opinion  entertained  by  the 
courts.  The  majority  of  the  states,  however, 
adhere  to  the  rule  announced  and  followed 
by  the  English  courts,  and  will  not  receive 
the  affidavits  of  Jurors  to  Impeach  their  ver- 
dicts. An  Investigation  of  the  cases  follow- 
ing the  rule  that  such  evidence  will  be  receiv- 
ed discloses  that  la  many  Instances  such 
holding  Is  predicated  upon  statute,  changing 
the  general  rule  and  requiring  the  courts  to 
receive  such  affidavits  and  evidence.  Such 
statutes  usually  limit  the  questions  upon 
which  such  evidence  will  be  received.  It 
would  be  a  useless  and  burdensome  under- 
taking to  attempt  to  review  the  cases,  and 
we  shall  content  ourselves  by  referring  to  29 
A.  &  EX  Btocy.  of  Law,  p.  1(X)8,  where  the 
cases  will  be  found  collected.  A  very  Instruc- 
tive note  will  also  be  found  appended  to  the 
case  of  Crawford  v.  State  (Tenn.)  24  Am, 
Dec  467,  where  the  authorities  are  collected. 
The  author  says  that  the  great  weight  of 
modem  authorlt7  Is  opposed  to  the  admis- 
sion of  affidavits  of  Jurors  la  any  case  to 
show  such  mlscoaduct  on  their  part  as  will 
vitiate  their  verdict,  and  numerous  cases 
are  dted  in  support  of  the  rule.  The  rule  we 
believe  to  be  correct,  and  to  be  founded  upon 
considerations  of  public  policy,  and  It  should 
not  be  departed  from  to  afford  relief  In  sup- 
posed hard  cases.  The  reason  for  the  rule 
Is  stated  as  follows,  In  Graham  &  Waterman 
on  New  Trials,  vol.  3,  p.  1428,  aad  quoted  In 
the  note  to  the  above  case:  "(1)  Because  they 
would  defeat  their  own  solemn  acts  under 
oath.  (2)  Because  tbelr  admisslcm  would 
open  the  door  to  tamper  with  jurymcm  after 
tb^  had  given  th^r  verdict  ^)  Because 
they  would  be  the  means,  in  the  hands  of  a 
dissatlsfled  Juror,  to  destroy  a  verdict  at  any 
time  after  he  had  assented  to  It"  Appellant 
claims  that  the  Supreme  Gourt  of  the  terri- 
tory ctmsidered  tiie  conduct  of  Jurors,  as  set 
out  in  the  affidavit  of  such  Jurors  in  two 
cases,  Tfa.,  United  States  t.  Blena,  8  N.  M. 
102,  42  Pac.  70,  and  United  States  t.  Spencer, 
8  M.  H.  671.  47  Pac.  715;  but  In  neither  of 
the  aues  does  the  questton  appear  to  have 
been  squarely  preBented,  and  is  not  directly 
decided.  We  believe  it  much  loeferable  to 
follow  the  rule  generally  prevalent,  and 
wfatcb  the  experience  of  ages  baa  demonstrat- 
ed best  preserves  and  protects  the  rl^ta  of 
litigants. 

Finding:  no  error  In  fbe  record,  the  Judg- 
ment of  tlw  lower  court  is  affirmed,  and  it  la 
so  ordered. 

HANNA  and  PARKER,  33.,  concur. 


STATB  V.  FRAZIBR. 

(Supreme  Court  of  New  Mexico.  Blarch 
1918.) 

(ByUahu§  by  th«  Court,) 

1.  CaiuiNAi,  Law  ({  11&9*)— Afpeai.— Vsa- 

DIOT— EVinSNCE. 

It  is  for  the  jury  to  pass  upon  conflictinz 
testimony  and  determine  where  uie  weight  and 
credit  lay. 

[Ed.  Note. — For  other  cases,  see  CrimiQal 
Law,  Cent  Dig.  $  2671;  Dec  Dig.  i  1159.*] 

2.  Cbiminai,  Law  (|  1159*)— Naw  Trial  — 

Gbouhds. 

A  new  trial  may  be  granted  the  accused 
where  he  is  convicted  on  inBufficlent  evidence; 
but  the  verdict  of  the  jury  will  always  be  en- 
titled to  great  weight  with  the  court,  and  will 
not  be  Bet  aside  because  the  court  is  not  sat- 
isfied beyond  all  reasonable  doubt  of  the  guilt 
of  the  defendant 

CEid.  Note. — For  other  cases,  see  Criminal 
Law.  Gent  Dig.  H  3074-^083;  Dec  Dig.  | 
1150.*] 

3.  Criminal  Law  (3S  1158,  1159*)— Appbai^ 

VeBDICT— BVIDBNCB. 

Ordinarily,  neither  the  verdict  of  a  jury, 
nor  the  findings  of  fact  of  a  trial  court  will  be 
disturbed  in  tbis  court  when  they  are  support- 
ed by  any  Bubatantial  evidence. 

[Ed.  Note. — For  other  casea.  see  Criminal 
Law,  Cent  Dig.  $S  .^61-3066.  3070,  3071,  3074- 
3083;  Dec  Dig.  S|  U5S,  1159.*] 

4.  Cbiuihai.  Law  (H  964, 1064*)— New  Tbxal 
—Motion— Appeal. 

A  matter  ontside  the  record,  to  be  avail- 
able as  ground  for  motion  for  new  trial,  ahoold 
be  dearb  polntad  out  In  the  motion  for  new 
trial;  ouierwise  this  conrt  wlU  not  give  con- 
sideration to  the  objections. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {§  2341,  2363-2367,2676-2684; 
Dec  Dig.  H  054,  1064.*] 

Appeal  from  District  Court  Socorro  Coun- 
ty ;  Merrltt  C.  Mechem,  Judge. 

Irvin  Frazler,  aUaa  John  Gates,  was  eoa- 
vlcted  of  murder  In  tbe  first  degree  and  he 
appeals.  Affirmed. 

This  was  an  indictment  for  murder,  re- 
sulting in  a  conviction  of  murder  in  the  first 
degree  with  the  death  penalty  affixed.  De- 
fendant appeals. 

In  August,  1911,  the  appellaat  was  arrest- 
ed and  confined  In  tbe  county  Jail  of  Luna 
county,  at  Demlng,  N.  M.,  to  await  the  action 
of  the  grand  Jury  under  a  <diarge  of  bur- 
glary. While  thus  detained,  on  November 
7th,  he  was  delivered  from  Jail  by  John  and 
Reynold  Greer,  two  former  companions,  who 
held  up  the  sheriff,  compelling  the  officers  to 
unlock  appellant's  cell,  after  which  the  two 
Greers  and  appellant  procured  horses  and  at- 
tempted to  make  th^  escape,  apparently 
starting  for  the  Black  Range  country. 

Tbe  ifherlff  of  Luna  county  enrolled  a 
posse,  which  included  ^omaa  Hall,  Al 
Smltiiera,  and  a  number  of  others,  who  were 
changed  from  time  to  tbnb  This  posse  trail- 
ed the  fugitives  tor  about  100  miles,  finally 
overtaking  them  at  the  Adobe  ranch  fn  the 
soutborn  part  of  Somhto  conntr.  When  the 
posse  arrived  at  the  ranch,  it  divided  tta 
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force  and  surrounded  the  place.  The  sheriff 
stationed  Hall  and  Smlthers  at  a  point  orer- 
looking  the  main  gate  of  the  ranch  and  at 
a  distance  therefrom  about  200  to  800  yards, 
after  which  he  circled  about  the  ranchbouse, 
bringing  up  nearl^r  opposite  the  point  where 
he  bad  stationed  Hall  and  Smlthers. 

When  the  sheriff  arrived  at  the  last-men- 
tioned point,  he  dlscoTered  that  the  three 
fugitives  were  leading  their  horses  toward  a 
gate  In  the  fence,  and  that  they  seemed  to 
be  in  a  hurry.  The  sheriff  then  hastened 
back  to  Join  Hall  and  Smlthers,  and  when 
he  came  out  on  top  of  a  little  mesa  he  saw 
Hall  and  Smlthers  standing  by  their  horses 
where  he  left  them,  and  the  tiiree  fngitlTM 
riding  from  the  gate  toward  where  Hall  and 
Smlthers  were  standing ;  all  of  the  fngltlres 
being  mounted,  and  one  leading  a  pack  horse. 
The  sheriff  testified  that  he  recognized  the 
man,  identifying  the  defendant,  the  appel- 
lant, Oates,  as  one  of  the  three ;  that  when 
the  m«n  approached  Hall  and  Smlthers  they 
rode  abreast;  that  when  the  three  fagltives 
arrived  at  a  point  betwem  40  and  00  yards 
from  Hall  and  Smlthers  all  three  jumped 
from  their  horses  and  commenced  firing  with 
Winchester  rifles,  Hall  and  Smlthers  firing 
at  the  same  time,  at  which  time  the  sh^ff 
also  Jumped  from  his  horse  and  commenced 
firing  from  his  p<»itlon,  the  result  of  this 
battle  being  that  Hall  and  Smlthers,  two 
members  of  the  posse,  and  John  Greer,  one 
of  the  fugitives,  were  killed,  the  appellant 
and  Reynold  Greer  making  their  escape  from 
the  place.  The  appellant  made  bis  way  to 
EI  Paso,  Tex.,  where  he  was  recaptured  a 
few  weeks  later. 

The  appellant's  testimony  brlefiy  ia  as  fol- 
lows: After  the  attempt  to  deliver  him  from 
Jail  by  his  companions,  the  Greers,  and  their 
flight,  covering  the  period  of  11  or  12  days, 
arriving  at  the  Adobe  ranehhonse,  and  be- 
lieving that  they  had  escaped  from  the  offi- 
cers, having  eatrai  their  dinner  at  the  ranch- 
house,  they  decided  to  leave  the  place  and 
saddled  their  horses,  at  whlc^  time  they  saw 
a  rider  down  by  the  comer  of  the  fence  a 
quarter  of  a  mile  away ;  that  when  they 
started  from  the  gate  they  saw  Hall  and 
Smlthers  standing  by  their  horses  and  look- 
ing toward  them ;  that  appellant  thought 
they  might  be  cowboys ;  that  they  rode  out 
from  the  gate  In  the  direction  of  the  two 
men  they  had  seen,  John  Greer  taking  the 
lead,  the  other  Greer  with  the  pack  horse 
next;  and  the  appellant  bringing  up  the  rear ; 
that  when  they  rode  up  to  within  possibly 
70  or  100  yards  the  three  rode  abreast: 
that  the  two  men  were  standing  behind  their 
horses,  bat  that  one  of  them  stepped  out 
from  behind  his  horse,  raised  his  gun,  and 
shot  at  appellant,  who  tried  to  get  off  his 
horse,  but  his  foot  caught  In  the  bridle  rein 
or '  rope  at  the  side  of  his  horse,  resulting 
In  his  falling  from  his  horse  and  being 
"drug"  tight  ot  ten  steps;  that  the  shooting 


continued  all  this  time  and  possibly  00  sec- 
onds; that  when  appellant  got  loose  from 
his  horse  he  commenced  crawling  toward  a 
ditch  about  80  steps  b^nd  his  position ; 
that  he  later  raised  up  and  ran  rapidly  to 
the  arroyo ;  that  he  did  not  go  to  the  corral, 
or  near  it,  and  that  after  he  had  gotten 
about  200  yards  from  the  scene  of  the  bat- 
tle he  sat  down  and  pulled  off  bis  spurs, 
throwing  them  away,  rolled  a  (dgarette  and 
smoked  it,  and  then  came  back  to  the  scene 
of  the  battle,  where  he  saw  a  dead  man, 
John  Oreer  by  name,  but  did  not  see  anybody 
else;  that  he  saw  the  two  horses  Hall  and 
Smlthers  had  ridden  standing  on  a  point; 
that  he  at  first  thought  he  would  attempt  to 
get  one  of  them,  but  changed  bis  mind,  as 
It  was  too  hl^  up,  and  he  did  not  wish  to 
expose  himself;  that  he  made  a  little  circle 
about  the  place,  walked  back  up  the  canyon 
around  the  mountain  to  a  point  a  mile  away, 
where  he  sat  down  behind  a  rock,  looking  at 
his  watch,  finding  that  It  was  20  minutes 
after  4  o'clodi;  that  he  smoked  another 
cigarette,  and  stayed  the  rest  of  the  night  on 
the  other  side  of  the  mountains  at  a  little 
spring,  remaining  in  that  vlduity,  within  Are 
miles  of  the  house,  during  the  following  day, 
after  which  he  proceeded  out  of  the  conn- 
try,  by  stages  described  by  him,  going  to  E\ 
Paso,  Tex.,  where  he  pawned  a  pistol  whidi 
he  bad  taken  from  the  sheriff  at  the  Urns 
of  his  escape  from  Jail. 

Sheriff  Stephens  further  testified  that  he 
saw  the  appelant  after  the  battle  mnnhig 
toward  the  corral  on  the  ranch  and  shot  at 
him ;  that  at  about  this  time  he  heard  four 
shots  from  the  direction  of  the  house.  The 
witness  Simpson,  who  was  a  m^ber  of  the 
posse,  teetifled  that  he  had  seen  the  appel- 
lant frequently  before  the  time  of  the  shoot- 
ing and  knew  him ;  that  hnmediately  after 
the  firing  commenced,  during  which  Hall, 
Smlthers,  and  Greer  were  lEilled,  he,  with 
another  member  of  the  posse,  Mr.  James, 
rode  to  the  house,  and  upon  arriving  at  the 
corral  saw  the  appellant  in  the  corral  and 
shot  at  blm,  but  missed  him ;  that  he  be- 
lieved he  had  bit  blm,  as  the  appellant  drop- 
ped at  the  time,  but  shortly  afterwards  he 
saw  and  recognized  him  "running  off  across 
the  fiats"  and  shot  at  him  again  four  times ; 
that  while  the  appellant  was  In  the  corral, 
from  the  movements  he  was  making,  the 
witness  was  satisfied  that  he  was  reloading 
his  rifle. 

Capt  Fred  Fomoff,  of  the  mounted  police, 
testified,  in  rebuttal,  that  he  took  the  appel- 
lant from  the  penitentiary  to  Albuquerque, 
where  he  delivered  him  to  the  offl<%rs  of 
Socorro  county,  and  that  while  In  the  com- 
pany of  appellant  appellant  stated  to  him, 
in  substance,  that  he  said  to  Greer  at  the 
time  of  the  battle,  "We  are  enrrounded,  and 
we  had  better  stay  in  the  house,"  and  Greer 
said,  "We  will  go  out  and  have  It  over  with," 
and  that  they  did,  as  a  matt»  of  fact,  go 


Digitized  by  Google 


604 


m  PAGI7I0 


BBPOBTBB 


<N.BL 


ont  to  vhcM  die  parUM  voe  Immwllatdy 
attwwardB.  This  wttoeai  also  testified  that 
the  wpellant  Informed  him  that  be  told 
Oreer  that  the  parties  were  officers. 

Milton  J.  Helmick.  of  Socorro,  and  Pricbard 
A  Howard,  of  Santa  Ffi,  for  appellant. 
Frank  W.  Clancy*  Atty.  Qen.,  and  H.  S. 
Gaanc7,  Ant  Atty.  Gen.,  for  the  Stata 

HAMNA,  J.  (after  stating  the  facta  as 
above).  Ckmna^  tot  appellant  contend  that 
the  verdict  below  was  contrary  to  the  evi- 
dence. 

[1]  This  appeal,  InTolTing  the  life  of  a 
human  beinc^  j^ces  a  heavy  responsibility 
npm  us,  and  onr  effort  to  fulfill  our  dntj 
in  the  matter  we  have  carefully  read  the 
entire  record.  After  our  deliberate  examina- 
tion of  this  reeord  ire  cannot  agree  with 
the  flret  contenttcni  ot  appellant  We  think 
It  folly  and  soffldently  sustains  the  verdict 
It  la  for  the  jury  to  pass  upon  conflicting 
testimony  and  determine  wtiere  the  weight 
and  credit  lay.  Territory  v.  De  Gotman,  8 
N.  U.  82,  42  Pac.  6& 

[t,  1]  We  fully  agree  with  the  anthorltlee 
that  hold  that  a  new  trial  may  be  granted 
the  accused,  vrh&n  he  is  convicted  on  in- 
snffldttt  evidoKe;  bnt  the  verdict  of  the 
Jury  will  always  be  oitltled  to  great  w^ght 
with  the  court,  and  will  not  be  set  aside  be- 
cause the  court  la  not  saUsfled  beyond  all 
reastmable  doubt  of  the  guilt  of  the  defend- 
ant It  has  been  held  by  our  territorial  Su- 
preme Court  In  the  esse  of  Territory  v.  West, 
14  N.  H.  046,  at  page  569,  99  Pac  343,  at  page 
848,  quoting  from  the  case  of  Gandelaria  v. 
Miera,  18  N.  U.  860, 84  Pac  1020,  that  "ordi- 
narily neither  the  verdict  of  a  Jury,  nor  the 
findings  of  fact  of  a  trial  court,  will  be  dis- 
turbed in  this  court  when  they  are  support- 
ed by  any  anbetantial  evidenc&"  See,  also. 
Territory  V.  Trapp,  16  N.  M.  700^  120  Pa& 

m 

The  evidence  In  this  case  was  substantial, 
and  we  cannot  disturb  the  verdict  upon  the 
ground  assigned.  To  disturb  the  vwdlct  of 
the  Jury  in  a  criminal  case  upon  the  ground 
of  insufficiency  of  the  evidence,  the  injustice 
should-  be  manifest  IT.  S.  v.  Danbner  (D.  O.) 
17  Fed.  798. 

The  next  ground  relied  upon  for  reversal 
is  that  the  reeord  displays  throughout  the 
oitire  trial  an  obvious  attempt  on  the  part 
of  the  state  to  lay  Impropw  matters  before 
the  Jury  whenever  possibto  by  insinuating 
other  offenses  and  crimes  committed  by  the 
awellant,  not  eonnectod  with  the  Issue  ot 
the  casa  It  is  admitted  by  the  appellant 
that  all  such  matters  were  objected  to,  and 
all  save  two  or  three  such  objections  were 
sustained  by  the  court — it  being  contended 
by  appellant  that  the  constant  repetition  ot 
the  irrelevant  matters  must  have  influenced 
the  Jury  to  return  a  verdict  in  the  first  de- 
gree; that  this  in  Itself  Is. reason  for  a  new 
trial,  citing  People  t.  Bergen,  17  N.  T.  Bupp. 


386;  1  where  the  role  Is  laSd  down  that  "a 
new  trial  will  be  granted  for  want  of  suffi- 
cient evidence,  whwe  a  convictitm  was  bad 
on  defendant's  confession  of  a  crime  previ- 
ously committed,  and  evidence  properly  an 
Oudedt  hut  pteMy  preaemted  to  (he  miM» 
of  the  jwry  to  iwrioM  ways  by  (Ae  proieoK- 

MOM.** 

We  do  not  quarrel  with  the  rule  Quoted, 
but  cannot  hold  It  applicable  to  the  case  at 
bar.  Were  It  apparent  to  us  that  t2ie  jury 
was  Influenced  by  the  matters  complained 
of,  and  were  there  n(A  otlier  sufficient  evi- 
dence of  a  substantial  charactor  upon  whldi 
the  verdict  could  well  be  based,  we  would 
unherttatlngly  grant  a  new  trlaL  Thwe  was 
some  useless  repetition  indulged  in  by  the 
state,  whldi  Is  to  be  discouraged  by  an  ^ 
pellate  court,  and  a  disposition  to  wander 
firom  the  issue,  but  we  cannot  say  it  was 
such  as  to  raise  doubt  aa  to  the  Justice  ot 
the  verdict  in  this  case. 

We  find  no  merit  In  the  several  asslgn- 
ments  (tf  error  dlscuased  nndw  the  second 
ground  for  reversaL 

The  third  assignment  of  error  relied  upon 
Is  based  upon  the  testimony  of  Sheriff  Ste- 
phens, when  called  as  a  witness  for  the  de- 
fense, who  gave  damaging  testimony  as  to 
the  oonduct  of  aivellant  at  the  time  <tf  a 
previous  arrest  and  who  enlarged  upon  his 
testimony  while  nodw  cross-examination  by 
the  state,  ovw  the  objection  of  tiie  dafanse. 
The  appellant  contends  that  the  testimony 
ot  this  witness,  while  under  cross-examlna- 
tton,  was  an  elaboration  cA  Incompetent  mat- 
ter tending  to  contuse  and  mislead  the  Jury. 
Appellant  cites  no  authority  In  annmrt  vt 
his  position,  and  we  cannot  pttmlt  him  to 
take  advantage  ot  a  condition  aet  In  motion 
by  himself.  It  la  admitted  that  the  matter 
brought  ont  was  reqKwaiv^  bnt  It  la  urged 
that  the  atato  was  permitted  to  unduly  ivof- 
It  by  defoidanf  B  mistake.  We  And  no  mertt 
in  appellant's  portion  In  thia  respect 

[4]  It  is  also  urged  by  aro^lant  that  tiw 
district  attorney  waa  pemdtted  to  state  to 
the  Jury  that  the  court  would  probably  in- 
struct the  Jury  that  if  the  appellant  was  rid- 
log  a  h(H«e  taken  from  the  Adttbe  randi  at 
Ihe  time  the  battle  took  place  the  Jury  would 
then  And  the  appellant  guilty  of  murder  in 
the  first  degree.  It  is  admitted  that  no  sndi 
Instruction  waa  glvoi,  and  it  does  not  ap- 
pear from  the  record  that  the  defense  made 
any  attonpt  to  oorrect  any  wraneous  iat- 
presslon  of  the  Jury  arising  by  reason  of 
the  statement  complained  of.  The  objection 
to  the  alle^  conduct  of  the  district  atbw^ 
ney  a^ears  solely  firom  an  affidavit  by  conn- 
sel  for  defendant,  filed  some  weeks  after  the 
trial  the  caa&  The  record  is  silent  aa  to 
any  objections  by  d^ttndant  at  the  time  of 
trlaL  The  attention  of  the  district  court 
was  called  to  the  matter  In  a  very  general 


*  Reported  In  full  in  the  New  York  BopplenMDt: 
reported  m  •  memorandum  decUloa  vltboM  t^lnlOD 
in  61  Uun.  C2S. 
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way  In  tbe  motion  for  a  new  trial,  fUed 
April  8»  1912.  Tbe  partlcalar  statement  ot 
tlw  district' attwnear  whldt  vaa  crittdaed 
vas  first  pointed  out  In  tbe  affldaTit,  filed 
Jnl7  20, 1912. 

Onr  territorial  Snj^eme  Court  held,  In  the 
caae  ot  Torrltory  t.  Anderson,  4  N.  M.  218, 
tbat  a  party  complaining  of  errors  in  admit* 
ting  and  exclndlng  evidence  must,  In  his  mo- 
tion for  neir  trial,  point  oat  q>eclflcaUy  and 
with  laawmable  cwtainty  the  partlcalar  evl- 
denoe  oomidainad  of;  othwwiae  the  trial 
court  need  not,  and  tbe  ainwllate  court  will 
not,  consider  audi  objections.  The  reason 
for  this  rule  la  qnlte  apparoit,  and  applies 
with  much  greater  emphasis  to  this  case. 
A  matter  ontslde  the  record,  to  be  available 
of  ai  ground  for  motion  for  new  trial,  should 
be  clearly  pointed  out  in  the  motion  for  new 
trial;  otherwise  this  court  will  not  give  con- 
sideration to  tbe  objection. 

For  reasons  heretofore  given,  we  are  satis- 
fled  that  the  errors  complained  of  did  not 
tnJOEiously  afTect.Uie  rights  of  the  defend- 
ant, and  did  not  cause  an  unfair  trial. 

Tbe  Judgment  of  the  district  court  is 
therefore  in  all  things  affirmed,  and  tlie 
Judgment  and  sentuioe  of  the  court  shall  be 
executed  on  rriday,  April  25,  1913. 


BOBBBTS,  a  J., 
cur. 


and  PABKSB,  J.,  con- 


MABIBN  V.  M.  J.  WALSH  Jb  Ca 
(Supreme  Court  of  Orq^  April  8^  1918.) 

1.  Masteb  and  Sbbtant  C|  270*)— IiumuES 
TO  Sebvant— Evidence— BIPAIBS. 

While  evidence  of  Bulwequent  repairs  to  a 
QULChiDe  which  caused  injuiy  to  a  aervaat  is 
ituulmiwible  to  abow  nesUsence,  nevertlieleH, 
where  tbe  jury  viewed  tbe  machine,  evidence  of 
cbangea  since  the  accidoit  is  admissiUa. 

[Ed.  Note.— For  other  caae%^  see  Master  and 
Servant,  Cent  Dig.  H  918-^,  982;  Dee;  Dig. 
I  270.«] 

a.  Dauaoks  d  166*)— INJOBT  »  Sbbtaut- 

BVIDSNCK. 

In  an  action  by  a  Krrant  for  personal  in- 
juries, where  the  complaint  wbicb  alleged  that 
he  was  permanently  disabled  from  working  at 
hifl  trade  and  that  his  earning  capacity  was 
neatly  lessened  was  denied  by  the  answer,  evi- 
dence that  plaintifl  eonld  nmj  do  farm  chores 
after  the  injair,  and  could  do  very  little  woric, 
is  admissihle. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  441-144;  Dec.  Dig.  I  158.*] 

3.  Trial  (1  63*)— BacKFnoH  or  EvinuiCB— 

BanuTTAi. 

In  an  action  by  a  servant  who  was  injnred 
while  using  a  pcdisher,  testimony  by  a  witness, 
who  was  not  present  when  the  servant  closed 
bis  case,  that  he  worked  with  the  same  machine 
and  tliat  it  was  wabbly,  the  boxing  being  worn 
and  loose,  is  properly  admitted  where  no  spe- 
tific  objection  was'  made  and  the  court  treats 
a  blanket  objection  as  one  that  the  evidence 
was  not  rebuttal ;  It  appearing  tbat  no  question 
was  raised  as  to  when  the  witness  worked  with 
tbe  macliine  in  question. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  H  ISl-lSS;  Dec  Dig.  |  63.*] 


4.  Mastbb  ano  Skbvart  286*)— Iirjmna 
TO  Sbbvani^— QuEsnoNa  fob  Jubt. 

In  an  action  br  an  Injured  serrant  evi- 
dence of  the  masters  negligenos  Jkettf  snffldant 
to  go  to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  lOOlTlOOd,  1008,  1010- 
lOlfl,  1017-1033,  1036-1042,  1044,  10^1050; 
Dec.  Dig.  I  286.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;  Henry  R  McGinn,  Jndg& 

Action  by  John  Marlen  against  M.  J. 
Walsh  &  Co.,  a  corporation.  Judgment  for 
plalntltr,  and  defendant  appeals.  Affirmed. 

This  Is  an  action  bronght  under  the  fac- 
tory act  of  1997  (eectiona  S04(MM)87,  L.  O.  Jj.) 
to  recover  for  personal  injuries  received  by 
plaintiff  while  operating  a  polishing  madilne 
used  in  the  business  of  the  d^teidant,  who  ia 
a  manufacturer  of  tiectiic  flzturea  and  mjh 
plles;  {dalutlfl  being  In  the  act  of  polishing 
the  fender  of  an  electric  &n  by  htOdlng  it 
against  the  buffing  wheel,  what  the  fan  was 
can^t  the  wheel  and  plalnttfl'a  thumb 
was  drawn  into  the  wheel  and  badly  Injured. 
The  madilne  la  alleged  to  have  beoi  d^ctlve 
In  tibat  the  shaft  thereof  was  held  in  place 
by  a  bracket,  the  boxing  of  which  was  worn 
and  loose,  permitting  the  wheel  to  Jump  and 
vibrate  ^lently,  rendering  It  hazardous  to 
operate^  and  th^by  causing  the  injury  com- 
plained of.  The  cause  of  action  was  not 
properly  alleged  In  tbe  first  c<»nplaint,  but 
at  the  trial  the  complaint  was  amended  to 
bring  the  case  within  the  act  above  named. 
The  defense  alleged  Is  that  tbe  machine  was 
not  defective  nnr  out  of  reitalr,  and  that  the 
defendant  had  no  notice  of  any  defect  there- 
in; that  the  injury  was  caused  by  the  negli- 
gence of  tbe  plaintiff  and  was  the  result  of  a 
defect  In  the  electric  fan,  and  not  In  the 
machine.  The  canse  vras  tried  before  a  Jury, 
which  rendered  a  verdict  for  the  plaintiff. 
From  a  Judgment  thereon,  def  ^dant  appeals. 

Sam  White,  of  Portland  (Manning  &  White 
and  Robert  E.  fUtch,  all  of  Portland,  on  the 
brief),  for  appellant  Fred  h.  Bverson,  ot 
Portland  (Everson  'ft  Pierce,  of  Portland,  on 
the  brief),  for  re^ndent 

BAKIN,  J.  (after  stating  the  fftcts  as 
attove).  There  are  many  assignments  of 
error,  but  they  are  treated  in  apptflanfa 
bri^  as  involving  only  four  principal  Quet' 

tlODB. 

[1]  At  the  commencement  of  the  trial,  a 
Jury  was  sent  to  view  the  machine.  On  re-' 
sumlng  the  trial,  plaintiff,  as  a  witness  on  his 
own  behalf,  was  asked  to  explain  to  tbe  Jury 
the  changes  in  the  machine  when  the  Jury 
saw  it  from  its  condition  when  the  accident 
occurred,  and  he  testified  to  certain  chang- 
es made  since  the  Injury  complained  of  in 
bracing  tbe  machine  and  In  changing  its  posi- 
tion and  the  position  of  the  shaft  and  pulley. 
After  he  gave  this  testimony,  the  defendant 
stated:  "All  of  this  is  objected  to  as  Incom- 
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petent;  Irrelevant,  and  Immaterial  and  not 
having  been  alleged  that  the  machine  was 
not  ivoperly  braced.  They  allege  that  the 
defect  was  in  the  play.  In  the  boxing,  and 
anything  In  regard  to  the  bracing  of  the  ma- 
chine 1b  Incompetent  *  *  *  I  want  to 
urge  that  objection."  There  was  no  sugges- 
tion  at  the  trial  that  evidence  of  repairs  of 
the  machinery  after  the  Injury  was  Incom- 
petent to  show  previous  negligence.  In  feet, 
the  apparent  purpose  of  the  evidence  was  to 
explain  to  the  Jury  the  condition  of  the  ma- 
chine at  the  time  of  the  Injury,  and  no  other 
purpose  was  considered  by  the  attorneys  or^ 
by  the  court  This  was  made  plain  by  what 
took  place  at  the  close  of  plaintiff's  case, 
when  plalntltTs  attorney  stated  to  the  court 
that  be  wished  to  call  otber  wttnesses  "in 
regard  to  the  condition  of  the  machine  over 
there  now,  as  It  Is  now  and  as  it  was  at  the 
time  of  the  accident";  and  the  court  said, 
the  Jury  being  present:  "That  is  not  admis- 
sible; clearly  Inadmissible.  Ton  have  no 
right  to  show  a  machine  has  been  made  bet- 
ter, as  showing  negligence  In  any  way.  A 
man  may  ImproTe  a  machine,  because  his  ex- 
perience has  taujght  him  to  do  so,  and  be- 
cause the  madilne  has  been  ehanged  would 
not  be  any  evidence  to  show  that  It  was  not 
In  good  condition  b^re"~4biw  showing  that 
that  was  the  first  time  the  matter  was 
directly  raised,  and  that  It  was  promptly 
decided  by  the  court  in  fiivor  of  the  d^nd- 
ant  Itw  law  Is  well  eettled  that  evidence 
of  additional  precautions  or  of  sabseauent  re- 
pairs is  not  competent  for  the  purpose  of 
proving  antecedent  nefi^gence.  TUb  is  well 
stated  by  Mr.  Justice  Lord  In  the  case  of 
Skottowe  V.  O.  S.  I*,  etc.,  By.  Oo.,  22  Or. 
488,80Fae224,X6  L.B.A.  6841;  but  It  is 
also  held  in  that  case  that  evidence  of  sudh 
r^ln  Is  competent  for  the  pnrpoae  of  show- 
Ing  that  Uie  place  where  the  Injury  was  re- 
ceived was  under  the  control  of  the  defend- 
ant Other  exceptions  suggeat  themselves, 
such  as  In  the  present  case,  to  explain  to  the 
jury,  who  have  viewed  the  premises,  the  con- 
dition of  the  machine  at  the  time  of  the 
Injury.  This  question  1b  also  discussed 
Ut.  Chief  Justice  McBrlde  in  Love  t.  Cham- 
bers liombex  Oo.,  129  Pac.  ^  rec<^;nlzlng 
the  uceptlons  to  the  rule,  and  suggesting 
that  the  effect  of  the  evidence  should  be 
limited  by  the  instractlons  to  the  Jury. 

[2]  Defendant  also  assigns  as  oror  the 
fact  ttut  the  witness  Learned  was  permitted 
to  testify  to  the  effect  that  after  the  injury 
plaintiff  had  no  means,  but  was  d^>end^t 
upon  his  own  labor  for  his  living ;  that  plain- 
tiff could  do  very  little  farm  work;  and  that 
be  could  only  do  chores.  It  was  alleged  In 
the  complaint  that  he  was  permanently  dis- 
abled for  working  at  bis  trade  as  a  poHaher, 
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and  that  his  earning  capacity  In  any  em- 
ployment was  greatly  lessened.  This  allega- 
tion was  denied  by  the  answer;  and,  the 
evidence  being  in  support  of  that  issue,  It 
was  not  error  to  admit  It  See  Ferraii  v. 
Beaver  HlU  Coal  Co.,  S4  Or.  223,  94  Paa  181. 
95  Paa  498,  102  Pac.  176,  102a 

[3]  Error  Is  also  assigned  In  the  admission 
of  the  evidence  of  witness  Marts  to  the  effect 
that  he  worked  with  the  same  machine,  and 
that  It  was  "wabbly"  and  the  boxing  worn 
and  loose,  and  that  the  wheel  Jumped  around 
and  kicked.  The  objection  was  that  the  ev- 
idence was  Incompetent,  Irrelevent,  and  Im- 
material, and  not  rebuttal.  The  witness  was 
also  a  polisher,  working  for  defendant  at  the 
time  plaintiff  received  bis  injury.  He  had 
worked  on  the  same  machine.  No  specific 
objection  vraa  made,  and  the  court  treated  It 
as  an  objection  that  the  evidence  was  not 
r^uttal,  and  overruled  it  because  the  wit- 
ness was  not  present  when  plaintiff  closed 
his  cas&  No  question  was  raised  as  to  just 
whai  he  worked  with  the  machine,  and  we 
may  assume  it  was  approximately  near  the 
time  referred  to  when  plaintiff  received  the 
Injury;  and  it  was  not  error  to  admit  the 
evld^Cb 

[4]  At  the  <doae  of  plaintUFs  testimony, 
defendant  moved  for  a  nonsuit  for  the  reason 
that  the  testimony  was  not  sufficient  to  be 
submitted  to  the  jury.  First,  he  Insists  that 
as  section  8  of  the  Factor  Act  ta  1907  pro- 
vides that  the  owner  of  the  madilnery  shall 
be  liable  for  injuries  sustained,  provided  the 
proximate  cause  of  such  Injury  Is  the  defec- 
tive condition  of  the  machine,  it  Is  not  diowa 
that  the  proximate  cause  of  the  injury  was 
the  defect  In  the  machine,  but  rather  the 
defective  electric  fan  guard  being  polished. 
In  that  a  a^ke  or  wire  of  the  fender  was 
loose,  and  en  upper  spoke  was  caught  by  the 
bnfllng  wheeL  The  plaintiff  as  a  witness,  in 
descrll4ng  the  accident  says:  "When  the  wire 
(on  the  guard)  gave^  by  the  kicking  of  the 
wheel  taking  hold  of  the  upper  wire,  that 
was  the  cause  ctf  It  drawing  It  Into  the  ma- 
chine. *  *.  *  The  giving  of  the  wire 
would  gXre  the  whe^  more  of  a  show  to 
catch  this  upper  wire.  •  *  •  Whai  It 
gave,  the  kicking  of  the  wheel  would  become 
longer;  *  *  *  it  would  take  another 
hold;  It  would  take  a  larger  hold  by  kick- 
ing. •  •  •  When  the  wire  gave,  it  gave 
the  wheel  a  show  to  go  back  and  kick  for- 
ward." Much  testimony  was  given  to  the 
effect  that  the  shaft  of  the  wheel  was  loose 
and  gave  it  play,  which  caused  It  to  Jump 
and  vibrate,  and  this  was  sufficient  to  go  to 
the  Jury  as  to  whether  It  was  the  proximate 
cause  of  the  Injury. 

We  find  no  error  In  the  trial.  The  judg* 
ment  of  the  trial  court  Is  affirmed. 
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MONTa<»f]IIBT  T.  BOTTTHBRN  PAa  CO. 
{Snpreme  Gonrt  of  OregoD.    April  15,  1013.) 

1.  GouBTit  (I  »7*>— CoirTEOLuiio  Decisions— 
Dboisions  or  Fbdbru  Oocbts  on  Fbdskai. 
QUKsnonB. 

The  deciBions  of  federal  courts  coDStrulng 
and  applTiiiE  the  federal  Employer'a  Uabilit; 
Act  (Act  April  22,  1908.  c  149,  36  Stat  65 
ru.  8.  Comp.  St  Stipp.  1911,  p.  1322])  wiU  be 
followed  by  the  state  courts. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent 
T>ig-  M  329-333  ;  Dec.  Dig.  1  97.  •I 

2.  COUUBBCE  (t  27*>— Intebstate  Gomheecb 
— ^Reguuition— Statutes— CoNBTBticnoN. 

A  member  of  a  switching  crew,  engaged  in 
moTing  oil  fran  an  oil  car  to  provide  fuel  for 
engines  used  in  Interstate  commerce,  is  within 
the  protection  of  the  federal  Employer's  I/ia- 
biMty  Act  (Act  April  22,  1908,  c.  149,  35  Stat 
06  (U.  S.  Comp.  St  Supp.  1911,  p.  1322]). 

[Eld.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  S  26 ;  Dec.  Dig.  {  27.*] 

8.  COHHIBOB  dt  27*)— IRTBBSTATB  COIOCEBCE 
— STATnTBB— GONBTBUCTION. 

nie  members  of  a  switching  crew  engaged 
in  switching  and  spotting  cars  to  be  loaded  and 
loaded  with  Interstate  commodities,  and  in 
hauling  cars  up  the  moontains  to  a  station 
from  which  they  may  conveniently  be  taken  by 
a  ngalar  interstate  train  passing  over  an  inter- 
state railroad,  are  within  the  protection  of  the 
federal  EJmployer's  UabiliW  Act  (Act  April  22, 
1908,  c.  149,  35  Stat  6S  [U.  3.  Comp.  St 
Snpp.  1911,  p.  1822]). 

[Bd.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  I  25;  Deb.  Dig.  }  27.*] 

4.  OnamtOB  (i  27*)~**EliTaAOBD  in  Inteb- 
aoFATB  CoioaBOB"  —  Statutes  —  CoNBTBUc- 

TION. 

All  employ^  who  participate  in  the  main- 
tenance or  operation  of  the  instrumentalities 
for  the  gnuond  ase  of  an  biterstate  railroad, 
thereby  enhancing  the  atility  of  interstate  com- 
merce, ate  engaged  in  interstate  commerce  with- 
in the  federal  Employer's  Liahili^  Act  (Act 
April  22.  1908,  c.  149^  86  Stat  65  [U.  S. 
Comp.  St  Supp.  ISUt  V-  1322]). 

[Bd.  Note. — For  other  cases,  sea  Commerce) 
Cent  Dig.  I  26 ;  Dec.  Dig.  |  27.*] 

6.  ComnsBCE  <i  27*>— Intebstatb  OcnaiEBCB 
—Statutes— <;oRSTBacTiON. 

In  an  action  under  the  federal  Bmployer'a 
UabiU^  Act  (Act  April  22,  1908.  c  149.  35 
Stat  65  [U.  S.  Comp.  St  Supp.  1911,  p.  1322]) 
for  Injuries  to  a  member  of  a  switching  crew 
engaged  in  moving  oil  from  an  oil  car  to  pro- 
vide fnel  for  engines  used  in  interstate  com- 
merce, evidence  of  the  general  duties  of  the  em- 

filoy^  and  the  other  members  of  the  crew  dur- 
Qg  the  time  the  employ^  had  been  employed  by 
the  railroad  cranpany  was  materlid  to  show  the 
employe's  general  duties  and  the  kind  of  busi- 
ness in  wluch  the  car  of  oil  was  to  be  used. 

[EJd.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  i  25;  Dec  Dig.  |  27.*] 

Appeal  from  drcoit  CouTt,  Mnltnomali, 
Connty;  Robert  Q.  Morrow,  Judge. 

Action  by  Samnea  H.  Montgomery  against 
-file  Bonthern  Pacific  Gompany.  From  a 
Judgment  of  nonsuit,  plaintiff  appeals.  Re- 
versed and  remanded. 

TbiB  is  an  action  for  damages.  From  a 
Judgment  of  nonsuit  in  fiiTor  of  defendant, 
plalntlfr  appeals. 

Tbe  action  Is  bron^t  under  the  act  of 
Congress  of  April  22,  1906,  c.  149,  36  Stat 


66  (U.  S.  Comp.  St  Supp.  1011,  p.  1822),  gen- 
erally known  as  the  Bmployer's  liability 
Act  The  principal  question  Involved  in  tbls 
case  is  whether  or  not  plaintiff  was  engaged 
in  Interstate  commerce,  at  the  time  be  was 
injured,  so  as  to  bring  him  within  the  terms 
of  tiiat  act  At  the  time  of  the  accident  com- 
plained of,  plaintiff  was  employed  by  tbe 
defendant  as  a  brakemau  in  one  of  Its  switdi- 
Ing  crews,  engaged  In  making  up  trains  be- 
tween Weed,  Cel.,  and  Plooeer,  In  tbe  same 
state.  Tbe  d^6ndant  company  was  «igaged 
in  interstate  commerce,  operating  a  main 
line  of  railroad  between  Portland,  Dr.,  and 
San  Francisco,  Gal.,  and  also  a  branch  line 
extending  from  tbe  main  line  at  the  station 
of  Weed,  and  running  up  into  Oregon  to 
Klamath  Falls.  Its  principal  business  was 
In  carrying  freight  and  passengers  from  state 
to  state.  The  duties  of  the  switching  crew 
were  to  assist  In  making  up  trains,  setting 
cars  in  and  ont,  and  keeping  tbe  road  clear 
and  ready  for  traffic.  l%elr  section  of  road 
extended  from  Weed  south  to  Pioneer,  a  dis- 
tance of  about  14  miles.  This  part  of  the 
road  was  situated  In  a  lumber  re^on.  There 
were  many  large  mills  and  factories  at  tbe 
different  places,  firom  whidi  large  shipments 
of  lumber,  box  material,  etc.,  were  made  to 
all  parts  of  tbe  United  States,  and  also  to 
local  California  points.  Empty  cars  would 
be  left  at  tbese  switches  r^Eular  trains, 
and  it  was  the  dnty  of  the  switching  crew  to 
set  them  in  for  loading  and,  when  loaded, 
to  pick  them  up  and  atlt  tbun  out  upon  a 
side  track  next  to  the  main  Une  in  sndi  a 
position  tiiat  tbey  could  be  conv«il«itly  taken 
up  tbe  regular  trains.  It  was  also  the 
duty  of  toe  Bfrttchlng  crew  to  collect  these 
cars  at  different  stations  and  carry  tli«n 
over  the  mountains  to  Blsstm,  from  whtdi 
place  th^  could  be  more  easUy  transported 
by  the  regular  trains ;  the  grade  going  south 
being  too  steep  for  heavUy  loaded  trains  to 
attach  ttie  cars  at  Weed  and  other  pointo 
north.  The  evidence  tended  to  show  that  tbe 
shipments  firom  Weed  were  largely  interstate 
shipments,  and  that  all  tbls  interstate  traffic 
was  necessarily  moved  every  day  by  the 
swltcbing  crew;  that  tbe  interstate  freight, 
and  also  the  intrastate  freight,  was  carried 
at  times  in  tor^gn  cars  which  came  ttom 
roads  In  the  Bast  and  Middle  West,  and 
sometimes  in  cars  belonging  to  the  defend- 
ant company. 

On  the  monOng  ctf  13ie  lOth  of  May,  1909, 
plaintiff  started  out  with  tbe  switching  crew 
for  the  purpose  of  moving  any  int»stato 
cotasaent,  and  also  of  handling  any  local 
business,  that  there  might  be  along  the  road. 
During  the  day  tbey  switched  and  moved 
cars,  destined  to  polnta  outside  of  the  state, 
around  tbe  yard  toat  they  might  be  taken 
up  by  the  regular  trains  in  the  usual  course 
of  business.  On  this  day  they  went  down 
as  far  as  Slsson.  Defendant  claims  that  all 
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can  handled  by  thla  train  on  this  day  were 
from  and  destined  to  points  within  the  state 
of  California.  Plalntlfl  testified  on  this 
point  as  follows:  "Q.  What  are  the  facts 
as  to  whether  daring  that  time  you  were 
or  were  not  handling  cars  for  points  out  of 
the  state  of  Oallfomia,  both  loaded  and  un- 
loaded, and  to  what  eztrat?  A.  We  were 
.handling  cars  going  ont  of  the  state  of  Gall- 
fomla,  quite  a  number  of  than,  day  after 
day— every  day."  On  the  way  back  from 
SlsBon,  before  patting  up  their  engine  for 
the  nle^t,  they  undertook  to  move  an  oil  car 
at  the  station  of  Weed.  This  car  had  come 
from  the  oil  fields  of  Oallfomia,  and  was 
being  moved,  primarily,  for  the  purpose  of 
providing  fuel  for  the  engine  which  was  to 
run  up  Into  Oregon  on  the  Intoretate  road 
on  Its  regular  trip,  and  also  for  the  purpose 
of  providing  their  own  switch  engine  with 
oil  In  order  that  they  might  continue  on  the 
morrow  in  the  handling  of  articles  of  Inter- 
state, as  wtfl  as  state,  commerce.  From  this 
car  they  pumped  oil  into  the  tank  of  the 
engine.  While  engaged  in  moving  the  oil 
car  In  the  regular  conrae  of  business,  by 
some  miscalcalaaon  it  was  left  standing  on 
tho  point  of  the  firog  at  the  intersection  of 
the  wye  of  the  main  line  running  into  Ore- 
gon. In  order  to  clear  the  track  for  the  in- 
coming passenger  from  Oregon  on,  this  branch 
line,  and  to  get  the  car  to  the  point  where  it 
was  to  be  left  tot  the  purpose  of  supplying 
oil,  it  was  necessary  to  move  tho  car  from 
the  frog.  It  was  thought  necessary  to  move 
the  car  by  chaining  it  to  the  engine  and  by 
moviiuc  the  latter  forward  on  one  brondi  of 
the  wye,  thereby  throwing  the  car  farther 
along  the  other  tracAc,  which  was  nearly  par- 
allel at  ttils  pc^t,  until  it  passed  the  frog 
ao  fliat  tho  engine  could  get  by.  WhUa  at 
this  wye,  plaintiff  was  standii^  near  the 
car  attoidlng  the  dtaln*  whoi  Qie  engineer 
•addenly  and  violently  started  up  his  engine 
In  Budi  a  way  that  tt  threw  the  dialn  sud- 
denly around  and  caught  plalntilTB  hand. 
Th&i  the  engineer  continued  to  start  and 
stop  violmtly  several  tUnea,  causing  the 
plaintiff's  band  to  be  entirely  torn  off. 

Upon  the  trial  of  the  cause  It  appeared 
that  plaintiff  had  been  at  work  in  the  employ 
of  the  defendant  from  May  9  to  Hay  16, 
1909.  Counsel  for  plaintiff  inqoired  of  the 
witnesses  In  regard  to  the  setting  of  cars 
loaded  by  one  of  the  lumt>er  companies  at 
that  place,  during  the  above-mentioned  time, 
that  were  to  be  shipped  beyond  the  Callfor- 
Dla  line.  Objection  was  made  by  counsel 
for  defendant  for  the  reason  that  the  evi- 
dence was  confined  to  the  day  and  time  of 
the  accident  The  court  sustained  the  objec- 
tion, whereupon  plaintiff  offered  to  prove 
the  following  facts:  "That  the  business  la 
which  the  plaintiff  was  engaged  was  gen- 
erally that  of  handling  both  interstate  and 
state  traffic;  that  they  would  start  out  In 
the  morning  to  find  what  work  was  to  be 
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done,  with  the  intmtion  and  Instmctions  to 
switch  whatever  cars  w&n  ready  to  be  switch- 
ed, whether  interstate  or  state,  and  to  as- 
certain whether  there  were  any  interstate 
cars  to  be  switched,  and  to  swltdt  them  if 
there  were;  that  the  oil  car  which  they 
were  engaged  in  moving  at  the  particular 
time  contained  oil  which  was  b^ng  removed 
to  another  point  In  the  yard  of  the  company 
for  the  purpose  of  getting  it  off  the  track 
and  out  of  the  way  of  traffic  on  the  main 
line  up  to  Klamath  Falls,  and  also  for  the 
purpose  of  placing  It  where  the  oil  in  the 
car  could  be  distributed  and  used ;  that  the 
oil  in  the  car  was  some  of  tt  to  be  distribut- 
ed to  engines  of  the  defendant  running  out  of 
the  state  of  California  and  Into  the  state 
of  Or^n,  and  other  portions  of  It  were  to 
be  used  by  the  plaintiff  and  the  train  crew, 
of  which  he  was  a  member,  and  was  placed 
ap  there  that  night,  partly  that  they  mi^t 
get  oil  for  their  engine  on  the  morrow  for 
the  purpose  of  going  oat  on  their  regular 
trip  to  switch  and  distribute  interstate  and 
state  commerce  alike,  and  to  be  used  by 
them  on  other  succeeding  days  in  the  same 
way;  and  there  was  no  other  crew  doing 
that  kind  of  switching  or  any  switching  at 
Weed  and  other  stations  within  that  dis- 
trict during  the  time  tbat  plaintiff  was  so 
employed;  and  that  their  crew  did  all  the 
switching,  both  state  and  interstate."  The 
trial  court  sustained  the  defendant's  objec- 
tion to  this  offer  of  proof,  and  ruled  that  be. 
fore  the  plaintiff  would  be  engaged  in  In- 
terstate commerce,  within  the  meaning  of 
the  act  of  Congress,  he  must  have  been  en- 
gaged at  the  time  in  handling  a  car  which 
either  came  from  out  of  the  state  or  was 
bound  outside  of  the  stat^  or  was  passing  ' 
through  the  state.  There  was  testimony 
tending  to  show  the  negligence  of  the  eor 
glnew  and  the  resulting  injury. 

A.  8.  Bennett,  of  The  Dallea  (Bomett  ft 
Stainott;  of  The  Dalles,  end  a  B.  Watwm,  ot 
Aahland,  on  the  brief),  fbr  appelant  BiUph 
E.  Moody,  of  Portland  (Ben  O.  Dey,  W.  D. 
Fenton,  and  Kenneth  L.  Fmiton,  all  of  Port- 
land, on  the  brief),  for  respondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
It  is  contended  by  counsel  for  plaintiff  that 
the  work  plaintiff  Montgomery  was  doing 
at  the  time  of  the  injury  complained  of  was 
incidental  to  the  movement  of  Interstate  com- 
merce, and  tiiat  be  was  acting  partiy  as  an 
agent  of  Interstate  commerce  at  the  time, 
and  was  therefore  "engaged  In  Interstate 
commerce"  within  the  meaning  of  the  act 
Counsel  for  defendant  contend:  (1)  That  nei-  . 
ther  the  engine,  caboose,  nor  tank  car  was 
an  Instrument  of  interstate  commerce;  (2) 
that,  while  moving  this  tank  car,  def^dant 
was  not  engaged  in  Interstate  commerce,  nor 
was  plaintiff  employed  therein.  The  "Bm- 
ployer's  Liability  Act"  provides:  "That 
every  common  carrier  by  railroad  while  en- 
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gaging  In  commerce  betwem  any  of  tbe  sev- 
eral states  or  territories,  or  between  any  of 
tbe  states  and  territories,  •  •  •  shall  be 
Uflble  In  damages  to  any  person  suffering 
injury  whUe  be  Is  employed  by  sncb  carrier 
In  Boch  commerce,  •  •  «  for  snc^  injury 
or  deatb  resulting  In  whole  or  In  part  from 
tbe  negligence  of  any  of  the  officers,  agents, 
or  emidoyea  of  sncb  carrier,  or  by  reason  of 
sny  defect  or  insnffidoicy,  dne  to  Its  negll- 
gokce,  In  Its  can,  ei^lnes,  appliances,  ma- 
chinery, track,  roadbed,  works,  boato, 
wharves,  or  other  eQulpment" 

Tbe  first  and  main  question  is,  Did  the 
work  in  which  the  plaintiff  and  Us  associ- 
ates were  engaged  at  the  time  of  the  Injury 
have  a  real  or  substantial  eomiectlon  with 
Interstate  commerce,  so  as  to  bring  plaintiff 
within  the  protection  of  the  act?  The  Ques- 
tion in  not  on  oitirely  new  on& 

[1]  The  federal  courts  liave  biased  the 
way  to  be  followed  in  determining  most.  If 
mot  all,  of  the  Questtons  Involved  In  tills  ac- 
tion. 

[I]  As  win  be  noticed,  the  evidence  tended 
to  show  that  the  ptajTiHiy  was  engaged  In 
moving  the  oil  for  tiie  purpose  of  providing 
fuel  for  the  engines  used  In  transmitting 
frdl^t  and  passoigers  from  California  into 
Oregon.  Tlie  oil  warn  to  be  used  prindpally 
for  the  engine  and  crew  with  which  lAalntiff 
was  engaged  in  his  general  work  of  switch- 
ing interstate  cars  and  spotUiw,  setting  out, 
and  moving  them  from  station  to  station. 
It  appears  that  about  two-thirds  of  ttie  work 
of  plaintiff,  of  switch  crew,  and  engine  was 
the  moving  of  cars  used  in  the  transporta- 
tion of  Interstate  commodities,  although  all 

plaintiff's  work  was  done  in  tbe  state  of 
California. 

Mr.  Thornton,  In  his  work  on  the  Feder- 
al Employer's  Liability  and  Safety  Appli- 
ance Acts  (2d  Ed.)  I  38,  says:  "It  Is  beyond 
debate  that  the  statute  embraces  all  en^* 
neers,  firemen,  brakemen  and  conductors  em- 
ployed at  the  time  of  their  Injuries  upon  an 
interstate  train.  In  one  case  it  Is  said  that 
tbe  statute  covers  a  telegraph  operator  dis- 
patching trains,  and  in  that  same  case  it  is 
said  that  Congress  meant  to  include  every- 
body whom  It  could  include.  •  •  •  It 
includes  a  car  repairer  In  a  switching  yard 
repairing  interstate  cars.  •  •  •  No  doubt, 
it  la  believed,  but  what  a  freight  handler 
of  interstate  freight  In  loading  and  unload- 
ing cars  in  which  It  is  to  be  or  has  been 
carried  Is  covered  by  tbe  terms  of  the  stat- 
ute. Bo  are  mechanics  or  repairmen,  wbUe 
engaged  upon  Interstate  cars,  engines  or  oth- 
er Interstate  Instrumentalities,  and  even 
while  passing  over  the  railroad  for  the  pur- 
pose of  repairing  sncb  cars,  engines  or  in- 
stromentalities.  Likewise  the  members  of 
an  emergency  crew  while  at  work  upon  any 
interstate  train  or  any  railroad  track  that  is 
a  hi^way  of  interstate  commerce.  linemen 
lUI  within  Its  tenns.  Mot  <mly  ave  track  re- 


pairers within  its  terms  but  also  those  who 
constmct  or  r^lr  the  'signal  wires  used  by 
an  interstate  railroad,  even  though  they  be 
used  without  discrimination  between  the  lo- 
cal or  Interstate  character  of  its  traffic. 

*  *  *  In  the  case  of  yardmen  oigaged  In 
making  up  an  interstate  train,  under  the 
liberal  construction  given  these  federal  stat- 
utes by  the  conrts,  there  Is  no  doubt  but 
what  they  will  be  held  within  the  terma  of 
this  Employer's  liability  Act" 

In  the  case  of  Mondou  v.  N.  T.,  N.  H.  & 
Hartford  R.  B.  Go.,  and  the  other  cases  de- 
cided therewith,  228  U:  S.  1,  at  page  48  of 
the  opinion,  32  Supw  Ct  IflO,  at  page  174 
(M  L.  Kd.  827,  88  U  A.  [N.  a]  44),  Mr. 
Justice  Tan  Dfivonter  said:  "Congress,  of 
course,  can  do  anything  which  in  tbe  exer- 
cise by  itself  of  a  fair  dlscreti<m,  m^  be 
deemed  appropriate  to  save  the  act  of  In- 
terstate commerce  from  prevention  or  inter- 
ruption, or  to  make  that  act  more  secure, 
more  reliable,  or  more  efficient  The  act  of 
interstate  commerce  Is  done  by  the  labor  of 
men  and  with  ttie  help  of  thli^;  and  these 
men  and  things  are  the  aKmts  and  Instm- 
moitB  of  the  commme.  If  the  agents  or 
instruments  are  destroyed  while  they  are 
doing  the  act,  oommoroe  Is  st^^ped;  If  tb» 
agents  or  Instruments  are  Interrupted,  com- 
merce Is  intemqfted.  •  •  The  part 
of  the  opinion  on  pi^  S2  of  228  17.  S.,  on 
page  176  of  32  Sup.  Ct  (96  L.  Ed.  827,  88 
li.  S.  A.  [N.  &]  44),  is  peculiarly  applicable 
to  the  case  at  bar.  It  is  there  said:  "It  Is 
true  that  the  liability  which  the  act  creates 

*  *  *  is  imposed  tbr  the  benefit  of  all 
employ^  of  audi  carriers  by  raUroad  who 
are  emi^ed  in  interstate  commerce  al- 
though some  are  not  subjected  to  the  pecu- 
liar hasarde  incident  to  the  operation  of 
trains.  •  *  • "  Digressing  from  the  main 
question,  this  language,  to  our  minds,  Indi- 
cates that  the  ruling  of  the  circuit  conrt 
sought  and  obtained  by  the  learned  counsel 
for  defendant  to  the  effect  that,  btfore 
plaintiff  would  be  engaged  In  Interstate  com- 
merce within  the  meaning  of  the  act  of  Con- 
gress, be  must  be  engaged  at  the  time  In 
handling  a  car  which  either  came  from  out 
of  the  state,  or  was  bound  outside  of  the 
state,  or  was  passing  through  the  state,  re- 
stricts the  matter  within  too  narrow  limits. 

In  Doberty  on  Liability  of  Bailroads  to  In- 
terstate Elmployte,  I  17,  pp.  88,  89,  it  is  said: 
"Bnt  what  rule  may  be  laid  down  for  the 
determination  of  the  question,  *When  is  an 
employ^  engaged  In  interstate  commerce?' 
The  crew  of  an  Interstate  train  Is  of  course 
included.  A  switchman  engaged  in  daty,  as 
such,  for  an  interstate  train,  a  freight  han- 
dler while  employed  In  handling  Interstate  or 
foreign  freight  and  mechanics  or  car  repair- 
men while  engaged  In  work  upon  interstate 
cars  or  other  interstate  iDStmmentalltles, 
and  while  passing  over  the  road  for  the  pur- 
pose of  ma  king  repairs  upon  cars  or  engines 
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of  an  iDtontate  train,  are  also  Included, 
and  emergency  or  wrecking  crews,  while  at 
work  npon  any  train  on  an  Interstate  high- 
way, may  reasonably  be  Included.  In  other 
words,  all  who  are  at  the  time  of  Injury 
engaged  In  duty  which  has  direct  relation  to 
the  Intwstate  baslness  of  the  carrier  are  en- 
titled to  the  protection  of  the  act"  And  on 
page  229,  Id.,  It  is  said:  "All  who  parUd- 
pate  In  the  maintenance  of  the  Instrumental- 
ities for  the  general  use  of  the  road,  even  in 
the  maintenance  of  such  Instrumentalities  as 
are  used  on  purely  local  branches,  necessari- 
ly participate  in  the  work  of  interstate  com- 
merce, because  interstate  commerce  is  car- 
ried on  over  every  part,  branch,  section,  and 
division  of  the  entire  system  of  such  inter- 
state road." 

In  Southern  Ry.  Co.  t.  United  States,  222 
U.  8.  20,  at  page  27,  32  Sup.  Ct  2,  at  page 
4  (56  L.  Ed.  72).  we  find  the  foUowing:  "Cars 
are  seldom  set  apart  for  exclusive  use  in 
moving  either  class  of  traffic,  but  generally 
are  used  Interchangeably  in  moving  both; 
and  the  situation  Is  much  the  same  with 
trainmen,  switchmen,  and  like  employes,  for 
they  usually,  if  not  necessarily,  have  to  do 
with  both  classes  of  traffic.  Besides,  the 
several  trains  on  the  same  railroad  are  not 
independent  in  point  of  movement  and  safe- 
ty, but  are  Interdependent,  for  whatever 
brings  delay  or  disaster  to  one,  or  results  in 
disabling  one  of  its  operatives.  Is  calculated 
to  impede  the  progress  and  Imperil  the  safe- 
ty of  other  trains." 

In  Louisville  &  Nashville  B.  R.  Co.  v.  Mel- 
ton, 218  n.  &  36.  at  page  48  of  the  opinion. 
30  Sup.  Ct  676.  M  Ix  Ed.  021,  the  court  said: 
"A  railroad  cannot  be  run  without  bridges; 
bridges  cannot  be  built  without  carpenters. 
The  work  of  a  bridge  carpenter  on  a  rail- 
road is  perhaps  no  less  perilous  than  the 
work  of  an  operative  on  one  of  its  trains. 
Coal  tipples  are  no  less  essential  to  the  op- 
eration of  a  railroad  than  bridges,  becaase 
the  engines  cannot  be  operated  without  coal. 
The  construction  of  a  coal  tipple  is  therefore 
essential  to  the  operating  of  a  railroad." 

In  the  case  of  Zlkos  v.  O.  R.  &  N.  Co.  (C. 
C.)  179  Fed.  893,  the  plaintiff  was  engaged  in 
repairing  a  track  used  Incidentally  in  both 
classes  of  traffic.  It  was  held  that  his  em- 
ployment caune  within  the  law;  the  court 
saying  at  page  89S:  "But  where  the  employ- 
ment necessarily  and  directly  contributes  to 
the  more  extended  use  and  without  which 
interstate  traffic  could  not  be  carried  on  at 
all,  no  reason  appears  for  denying  the  power 
over  the  one,  although  it  may  indirectly  con- 
tribute  to  the  other."  See,  also,  Colasurdo 
T.  Central  R.  R.  Co.  (a  C.)  180  Fed.  832, 
which  Is  a  strong  case  and  very  much  In 
point 

As  stated  In  the  brl^  at  the  late  Solicitor 
General,  and  quoted  In  the  Mondon  Case,  223 
U.  B.  at  page  48,  S2  Sop.  Ct  at  page  174  (06 
Ed.  S27,  38  L.  B.  A.  [N.  S.J  44),  "Interstate 


BBFOBTBB  ((tt- 

oommeree  (It  not  always,  at  any  rate  when 
the  commerce  Is  tran«portatloq)  la  an  act" 
Let  us  then  determine  wliettaer  or  not  the 
act  in  which  plalnUft  was  engaged  at  the 
ttme  of  the  injury  was  one  relating  in  a  aub- 
stautlal  way  to  Interstate  commerce. 

[3]  A  large  part  of  the  general  dnties  of 
plaintiff,  with  his  associates,  was  in  switch- 
ing and  spotting  cars  to  be  loaded,  and  cars 
loaded,  with  Interatate  commerce  commodi- 
ties. In  order  to  aid  and  acc^erate  such 
Interstate  business,  the  plaintiff,  with  the 
other  members  of  the  crew,  by  means  of  the 
engine,  hauled  cars  up  the  mountains  to  a 
station  trom  which  they  could  conveniently 
be  taken  by  a  regular,  through,  or  interstate 
train  passing  over  an  Interstate  railroad. 
Iioadlng  freight  and  making  preparation  for 
the  same  to  be  shipped  by  switching  the  cars 
and  attaching  them  to  the  regular  train,  and 
especially  In  transporting  the  cars  a  portion 
of  the  distance,  would  seem  to  be  as  much 
a  part  of  the  interstate  traffic  of  a  railroad 
as  the  actnal  transportation  across  the  state 
line;  so.  also,  would  be  the  furnishing  and 
pumping  of  oil  for  the  engines  to  be  used  in 
such  interstate  business.  Was  not  the  act 
which  plaintiff  was  performing  at  the  time 
of  the  accident  Just  as  essential  to  interstate 
commerce  as  the  repairing  or  the  pulling  of 
the  throttle  of  an  engine  used  in  such  traffic? 
It  was  a  necessary  act  in  the  transmission  of 
Interstate  freight,  and  all  who  co-operated  in 
the  work  were  engaged  in  Interstate  com- 
merce within  the  meaning  of  the  act  of  C!on- 
gress.  It  was  closely  connected  with  his 
general  duties.  Oil  is  the  food  that  gives 
life  and  strength  to  the  engine,  furnishing 
the  motive  power  for. the  tran^rtatlon  of 
interstate  freight  and  by  the  aid  of  which  a 
stream  of  commerce  flows  from  state  to  state 
and  from  state  to  foreign  nations.  To  illus- 
trate, draw  a  line  to  represent  the  boundary 
between  two  states;  draw  another  line,  cross- 
ing the  first,  to  represent  the  stream  of 
terstate  commerce.  Whatever  act  In  a  sub- 
stantial manner  aids,  accelerates,  or  Increas* 
es  the  amount  of,  or  furnishes  a  part  of  the 
supply  for,  such  stream,  and  is  connected 
therewith,  to  the  same  extent  may  be  said 
to  aid,  support,  and  maintain  the  act  of  in- 
terstate commerce.  Such  labor  nukes  inters 
state  commerce  more  secure,  more  rdiable 
and  more  effectlTe.  Suppose  that  all  tli«  agents 
engaged  in  providing  oil  to  be  used  as  fud  in 
Interstate  commerce  npon  a  railroad,  as  this 
oil  was  destined  to  be  used,  shotdd  cease 
to  act,  for  Instance,  on  account  of i  a  boycott 
or  by  reason  of  an  Injunction  order  Issued 
by  a  state  court  fbr  some  purpose  conCeiTedto 
be  good  (a  violent  assumpUoiOi  and  there  mn 
a  AUlnre  of  the  supply  -of  fuel  and  both  the 
switch  and  interstate  engines  were  compel- 
led to  stop,  the  stream  of  Interstate  commerce 
would  also  stop  or  be  lessened  to  the  same 
extent.  What  court  or  lawyer  would  say 
that  under  these  circumstances  there  was 
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not  a  substantial  Interference  with  tnt«^ 

state  commerce? 

[4]  In  the  business  of  an  Interstate  rail- 
road, the  Interstate  and  intrastate  traffic  is 
Intermingled  and  usiially  handled  indiscrim- 
inately. It  would  be  practically  Impossible 
to  name  any  servant  ot  an  interstate  road 
who  Is  employed  ezdasively  In  the  further- 
ance  of  purely  interstate  traffic.  All  employes 
who  participate  in  the  maintenance  or  opera- 
tion of  the  instrumentalities  for  the  general 
use  of  the  road,  thereby  enhancing  the  utili- 
ty of  such  conunerce,  are  necessarily  engaged 
in  the  work  of  interstate  commerce,  within 
the  meaning  of  the  act  The  fact  that  a  por- 
tion of  plaintiff's  work  pertained  to  local 
traffic  would  not  change  the  character  of  his 
labor  In  the  performance  of  acts  reasonably 
proximate  and  essential  to  the  moving  of  in- 
terstate freight,  and  In  asalstance  thweof, 
Doherty,  i  68;  Thornton,  i  ST. 

The  evidence  Introduced  and  offered  upon 
the  trial  In  the  case  at  bar  tended  to  show 
that  the  defendant  railroad  company,  and  the 
plaintiff,  Its  employ^,  were,  at  the  time  of 
the  Injury  complained  of,  engaged  In  inter- 
state commerce  by  railroad,  within  the  mean- 
ing of  the  act  of  Congresa  It  follows,  If  this 
be  true,  that  plaintiff  was  entitled  to  the  pro- 
tection of  the  act,  and  the  case  should  have 
been  sabniltted  to  the  jury.  This  conclusion 
Is,  we  think,  in  harmony  with  the  act  of 
Congress,  the  above  authorities,  and  Darr  t. 

B.  &  O.  B.  Co.  (D.  C.)  197  Fed.  665 ;  Lam- 
phere  v.  a  R.  &  N.  Oo.,  196  Fed.  336,  116 

C.  a  A.  156;  Horton  v.  O.  W.  K.  &  N.  Co. 
(Mar.  21,  1913)  130  Pac.  897;  Jones  v.  Chesa- 
peake &  O.  Ry.  Co.,  149  Ky.  566,  149  S.  W. 
951;  BreHke  v.  M.  &  St  L.  By.  Co.,  116  Minn. 
386,  132  N.  W.  337. 

[S]  The  evidence  tendered  by  plaintiff,  re- 
lating to  the  general  duties  of  the  plaintiff 
and  of  the  other  members  of  the  switching 
crew  during  the  time  plaintiff  had  been  em- 
ployed by  the  railroad  company,  was,  In  our 
opinion,  material  for  the  purpose  of  showing 
plaintUTs  general  duties  and  the  kind  of 
business  in  which  the  car  of  oil  was  to  be 
used,  ^e  trial  court  erred  In  rejecting  the 
evidence.  The  position  of  counsel  for  de- 
fendant Is  that  it  Is  immaterial  what  plain- 
tiff's general  duties  were,  or  what  he  may 
have  beai  engaged  in  at  any  other  time  than 
that  of  the  acddent,  and  tb^  dte  therefor, 
among  other  anthorltleB,  Doherty,  |  17,  pp. 
87,  88,  and  Thornton  (2d  Ed.)  |  87.  But  we 
do  not  80  read  these  avttioritlesi  They  are 
to  th6  effect  that  it  is  not  raougb  to  show 
that  an  employe  was  oigaged  generally  by 
an  interstate  railroad  company  in  ordw  to 
come  within  the  provisitnis  of  the  act,  bnt 
that  he  most  go  farther  and  show  that  he  re- 
ceived his  injury  while  engaged  in  interstate 
commerce  for  the  company.  This  does  not 
necesBarUy  Indicate  that  testimony  as  to  his 
g^eral  dntles  would  be  tmmatwial. 


The  Judgment  of  the  lower  court  will  ttwre- 
fore  be  reversed,  and  the  cause  remanded  for 
su^  further  proceedings  as  may  be  proper, 
not  InconslBtent  with  this  <^inion. 


MARTIN  et  aL  V.  NATIONAIi  LITB  STOCK 
INS.  ASS'N. 

(Supreme  Court  of  Oregon.    April  22,  1S13.) 

1.  INSUBANOK  a  633«)— Actions— Plbadinq— 
Iksubable  Intebbst. 

Id  an  action  on  an  insurance  policy  upon 
a  horse,  an  averment  in  the  complaint  that 
plaintiffs  were  at  all  times  owners  and  in  pos- 
session of  the  horse  from  a  period  over  nine 
months  before  the  date  of  the  Issuance  of  the 
policy  until  the  death  is  a  sufiScient  allegation 
tjt  an  insurable  interest  at  the  date  of  the  con- 
tract and  at  the  time  of  tibe  loss. 

lEH.  Note.— For  other  cases,  see  Insurano, 
Cent  Dig.  I  1594;  Dec  Dig.  S  683.*] 

2.  Iksubancb  (I  639*>— Actions— Pleading 
— AsTiciPATiNa  Defenses. 

In  an  action  upon  an  insurance  policy 
indemnifying  plaintiffs  from  loss  (tf  a  horse  by 
death  from  disease  and  every  other  casualty,  a 
complaint  merely  averring  that  tbe  horse  died 
from  disease  Is  sufGdent  even  though  the  policy 
contained  a  stipulation  exempting  the  insurer 
from  liability  where  tbe  animal  la  killed  by  civil 
authority,  and  tbe  state  statutes  authorized  tbe 
killing  of  certain  diseased  animals,  for  this  is 
only  a  defense  which  a  plaintiff  is  not  bound  to 
anticipate. 

[IGd.  Note.— For  other  eases,  see  biBorance, 
gnt^Dig.  H  16S4,  1693,  159S;   Dec  Dig.  | 

Appeal  from  Circuit  Court,  Polk  County; 
Henry  Lk  Benson,  Ju^. 

Action  by  John  E.  Martin  and  Mark  Blod- 
gett  copartners  doing  business  under  the 
firm  name  of  Martin  &  Blodgett,  against  the 
National  Live  Stock  Insurance  Company. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.  Affirmed. 

This  Is  atr  action  by  John  E.  Martin  and 
Mark  Blodgett,  partners  as  Martin  &  Blod- 
gett against  the  National  Live  Stock  Insur- 
ance Association,  an  Oregon  corporation,  to 
recover  tbe  amount  of  an  Insurance  policy 
issued  November  U,  1910,  In  consideration 
of  the  payment  of  $90,  and  indemnifying 
plaintiffs  in  the  sum  of  $1,000  against  loss 
by  death  within  a  year  of  a  black  stallion, 
nine  years  old,  named  Priam,  "from  disease, 
fire,  lightning,  tornadoes,  cyclones  and  every 
other  casualty  which  necessitates  the  death 
of  any  animal  upon  which  insurance  is  here- 
in provided,  whoi  In  the  erait  all  due  care 
shall  have  beoi  taken  to  save  the  life  of 
such  animal  and  nothing  shall  hare  been 
done  to  endanger  the  same  by  the  Insured, 
his  agents  or  employes."  Nearly  all  the 
averments  of  the  complaint  are  admitted  by 
the  answw  which  latter  pleading  sets  forth 
facts  as  a  separate  defense.  The  allegations 
of  new  matter  !n  the  answer  were  denied  by 
the  reply,  whereupon  the  cause  was  tried 
resulting  In  a  verdict  and  Judgment,  for 
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plaintiffs  as  demanded  in  the  complaint,  and 
the  defendant  appeals. 

IL  O.  Stadtor,  of  Portland,  for  i^pellant 
Oscar  Hayter,  of  Dallas,  and  John  A.  Car- 
son, of  Salem,  for  respondents. 

MOOBB,  J.  (after  stating  the  tacts  as 
atwre).  The  only  error  assigned  is  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  hence  no 
Judgment  could  be  based  thereon.  It  Is  ar- 
gued that  the  plaintiffs  failed  to  allege  a 
right  of  action  la  themselves.' 

[11  The  complaint  In  this  partknilar  reads 
as  follows :  "That  at  all  times  between  the 
0th  day  of  Febmaiy,  191U>,  and  the  death 
of  ttie  stallion  hereinafter  mentioned,  and  at 
said  time,  the  plaintiffs  were  the  owners  of 
a  certain  stallion  named  'Priam,*  and  that 
dnrliv  all  of  said  time  sidd  stallion  was  In 
thA  poBsession  of  said  plainUfls  In  Polk  coun- 
ty, state  of  Oregon."  When  it  la  ranrauber' 
ed  that  the  policy  was  issned  NoTember  U, 
1910,  or  nine  months  and  two  days  after  the 
complaint  impliedly  stated  Uut  tibe  plalnttffs 
became  the  owners  of  the  animal,  the  prima- 
ry pleading  cradnsir^  Indicates  a  rl^t  of 
action  in  the  parties  who  pi«<"t*<"  It  The 
comidaint  snffldently  shows  that  the  idaln- 
tiffs  had  an  Insonble  interest  In  the  proper- 
ty irtien  the  contract  of  indenmlty  was  made, 
aiul  also  at  ttie  time  (tf  tlie  death  of  the 
hOTse.  and  inch  avwrnent  was  soffldent 
Chrlsman  t.  State  Ins.  Ga*  16  Or.  288,  18 
Pac.  MO;  HardwlA  t.  State  Ins.  Co.,  20  Or. 
647,  28  Paa  8Ml 

[f]  It  is  insisted  that  tha  oomplatnt  falls 
to  aver  that  the  deaUt  of  the  animal  resulted 
from  one  of  the  partlcnlar  perils  against 
wbl<ib  the  assured  were  indemnified.  The 
Initiatory  pleading  in  this  particular  reads 
as  follows:  "That  on  the  14th  day  of  No- 
vember, 1010.  in  Polk  county,  state  of  Ore- 
gon, the  said  stallion  died  from  disease."  It 
will  be  kept  In  mind  that  the  Indemnity 
guaranteed  by  the  policy  was  against  loss 
by  death  Inter  alia  "from  disease."  This  was 
one  of  the  hazards  enumerated.  The  aver- 
ment last  quoted  brought  the  case  within 
the  spedficaUons,  and  the  complaint  In  that 
particular  was  sufficient  A  stipulation  on 
the  back  of  the  policy,  as  far  as  material 
herein,  reads:  "This  assodatlon  will  not 
Indemnify  or  Incur  any  liability  for  loss  of 
any  animal  caused  directly  or  Indirectly  by 
invasion.  Insurrection,  riot,  war  or  any  up- 
rising neceteitating  martial  law,  or  any  oth- 
er usurpation  or  order  of  any  civil  authori- 
ty, or  when  such  animal  Is  killed  or  destroy- 
ed by  an  officer  or  by  order  of  any  dvil  of- 
ficer or  dvil  authority." 

The  statute  provides  generally  that  In  all 
cases  of  contagious,  infectious  or  communi- 
cable diseases  of  a  dangerous  or  Incurable 
type  that  may  exist  In  this  state  among 
domestic  animals,  excepting  sheep,  It  Is  the 


duty  of  the  state  or  county  veterinarian  to 
cause  the  destrtictlon  of  sudt  animals.  Ij. 
O.  L.  I  6010.  Any  animal  that  Is  thus  affect- 
ed shall  possess  no  property  valn^  and  may 
be  condemned  and  destroyed  by  the  state  or 
county  veterinarian  without  compensation  to 
Its  owner.  Id.  |  C652.  Belying  npon  these 
provisions,  the  defendant's  counsel  contend 
that  it  was  Incumbent  upon  the  plaintiff  to 
aver  In  the  complaint  that  the  death  of  the 
stallion  did  not  result  from  any  of  the  caus- 
es spedfied  In  the  policy  or  the  statute; 
but  having  foiled  to  do  so,  the  initiatory 
pleading  did  not  state  facts  sufficirat  to 
constitute  a  cause  of  action.  The  plaintiffs 
were  under  no  obligation  to  antldpate  a  poi^ 
dble  defense  by  alleging  in  the  complaint 
that  the  death  of  the  animal  did  not  result 
from  any  of  the  causes  spedfied.  LitUe 
Nestncca  Boad  Co.  v.  Tillamook  County,  81 
Or.  1,  4S  Pac  465,  65  Am.  St  Bep.  802.  It 
Is  not  averred  even  in  the  answer  that  the 
loss  of  the  property  was  occasioned  by  any 
of  the  causes  to  which  reforence  has  been 
made. 

The  complaint  was  adequate  in  all  par- 
ticulars; and,  this  being  so,  the  Jodgmmt 
Is  afllrmed. 


MABTIN  T.  CITY  07  BBOWMHVILLB  et  sL 

(Supreme  Cburt  of  Oregon.    April  22,  1018.) 

Appkal  and  E!BBoa  (1  «5{^>— E^bs  ir  Mak- 
iNO  Tbanscbift  of  Bmrair. 

Where  tbe  transcript  of  the  testlmonv  filed 
by  the  appellant  in  a  suit  in  eqnlty  which  was 
to  b«  tried  anew  on  the  testimony  In  the  Su- 
preme Cbart  contained  26  pages  substituted  In 
lien  of  pages  coDtained  In  the  transcript  as 

Srnlsbed  appellant's  attorney  by  the  stenogra- 
er  who  took  the  testimony  on  the  trial,  the  pur- 
ported transcript  will  be  stricken,  and,  the  bur- 
den beiOff  on  appellant  to  furnlah  a  correct  tran- 
script, she  will  not  be  permitted  to  have  tbe 
case  tried  on  tbe  correct  copy  of  the  stuMgra* 
oiler's  transcript  fomlsbed  by  appdlce's  attonwy 
lor  purpose  of  comparison. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  28»H282S;  Dec  Dig.  { 
t(55.*I  ^ 

AK>eal  from  Olrcnit  Omrt  1^  County; 
William' Galloway,  Judge. 

Action  by  Elva  M.  Martin  against  the  dty 
of  Brownsville  and  ts^en.  Jndgment  for  de- 
fendants, and  plaintiff  appeals  On  motion 
to  strike  from  the  files  of  tbe  coort  a  pur- 
ported transcript  of  the  testimony.  Motion 
granted. 

Weatherford  ft  Weatherford,  of  Albany* 
and  B.  S.  Martiu,  of  Brownsville,  for  appel- 
lant Hewitt  ft  Sox,  of  Albany,  and  A.  A. 
Tusslnft  of  BrownavlUe^  for  respondents. 

MOOBE,  J.  This  is  a  motion  to  strike 
from  the  files  of  this  court  a  purported  tran- 
script of  testimony.  Etva  M.  M^arUn  com- 
menced a  suit  against  the  dty  of  Brownsville 
and  Its  street  commissioner  A.  W.  Standlsb 
to  enjoin  tbe  opening  through  hw'pr^nlsee 
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of  Alleged  itreetK.  Thenafter  the  commeDoeA 
another  salt  against  the  same  parties  to  re- 
strain interference  with  the  tatuxa  indos- 
inf  ber  land.  lasneB  joined,  and,  aa 
we  understand,  both  causes  were  Jointly 
tried,  resulting  in  decrees  denying  the  relief 
which  the  plaintiff  sought,  and  she  severally 
ft]M>ealed.  The  testinioDy  glTen  at  the  trial 
was  taken  in  shorthand  by  B.  T.  Yates,  and 
from  afEldavlts  submitted  horewltta  it  appears 
that  much  difflcoltj  was  encountered  in  se* 
curing  from  Um  a  transcript  of  bis  extended , 
■teooffrapblc  notes.  HoweTer,  on  Beptember ; 
28,  1912,  be  completed  on  an  Underwood 
iTpewrltlng  machine  one  ribbon  and  at  the 
same  time  two  dni^cate  carbon  copies  of 
the  testimony,  to  which  were  attached  bis 
cwttflcateB  to  the  effect  that  the  transcript 
was  an  accurate  ^tension  of  all  the  short- 
band  notes  80  takoi  by  him,  intending  objec- 
Ctons  of  counsel,  the  rulings  of  the  court 
tbereon,  and  the  exceptions  taken  thereto. 
Yates  personally  delivered  to  B.  S.  Martin, 
the  plaintiff's  husband,  and  one  of  her  at- 
torneys, the  original  and  one  duplicate  copy 
of  the  testimony.  The  remaining  copy  was 
sent  to  the  defendants*  counsel.  What  pur- 
ported to  be  the  ribbon  copy  of  the  testimony 
was  filed  In  this  court  December  23,  1912. 
Upon  a  subsequent  comparison  of  the  tran- 
script 80  filed  with  the  duplicate  copy  fur- 
nished to  defendants'  attorneys.  It  was  dis- 
covered that  24  pages  of  the  original  type- 
writing bad  been  withdrawn  and  26  pages 
of  carbon  copy  substituted  in  lieu  thereof, 
showing  material  changes  In  the  testimony; 
pages  201  and  S20  of  the  original  transcript 
were  not  withdrawn,  although  two  other 
pages  were  put  In  evidently  intended  to  sup- 
ply their  respective  places  In  the  record.  In 
the  original  transcript  and  in  the  carbon 
duplicate  thereof  famished  to  the  defendants' 
attorneys,  which  latter  copy  has  been  1^ 
with  our  clerk  as  a  supplement  to  this  mo- 
tion, the  paper  used  by  the  court  reporter 
has  Impressed  therein  the  watermark  "Berk- 
shire Bond  U.  8.  A."  and  "Bond  Textile  W.," 
while  In  the  substituted  pages  the  watermark 
"EJdlnample"  appears  In  23  Instances  and 
"Capitol  Extra  Fine"  once,  and  two  pa^ 
In  which  no  water  lines  are  discerned. 
.  As  Ulustratlng  the  changes  made  in 
parts  of  the  transcript  filed  in  this  court,  a 
page  of  testimony  as  appears  from  the  dupli- 
cate copy  prepared  by  the  official  reporter 
and  as  shown  by  the  corresponding  page  of 
the  substituted  transcript  will  be  respedlve- 
ly  aet  forth,  to  wit: 

A.  When  we  bougtit  tbat  tract  of  land  from  Ur. 
Kajr,  I  tblak  the  diatancM,— It  starts  from  tbe 
norttivaat  eomar  and  mu  »  oartaln  dlatance  east, 
1  think  atztr-filSlit  nida,  and  tban  Uirae  bnndrod 
fast  aoutb.  thn  alxty-elght  rods  west  and  ttarea 
taondrad— 

Q.  I  will  aak  yon  tbla  qa«cUon:  Tbat  plat  roa 
•BMUted  didn't  Siva  tha  dlatancea  «f  tbe  lota  and 
■Ions  Cantar  Straet  tbat  enrrtad  tbe  plat  elear  over 
to  Oantar  StreatT 

A.  I  Hilnk  not 

0.  Do  TOO  know  wbat  those  tiitanoH  veraT 
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A.  Hew  tar  we  were  tM  of  Oeatar  Streotf  • 

Q.  Do  roa  remember  what  tbe  dlstoneea— da  7W 
remember  tbe  diataneee  tlven  on  tbe  plat  of  the 
leDgtb  of  the  eaat  line  ot  block  ftve  tbat  tbe  pistai' 
tiff  owna  In  Oil*  caaeT 

A.  Tha  plat  ealled  tor  oae  bundred  tee^ 

Q.  Tbe  plat  you  Uedt 

A.  Yea.  air. 

Q.  Tbe  plat  rov  filed  Instead  of  calling  tar  one 
hundred  teat  called  for  one  bUBdT«d  and  ttalrtr-tbree 
leet,  which  would  carry  it  over  to  Canter  Street  t 

A.  Yea.  air. 

q.  Now  then,  on  the  other  end  ot  that  atrip  from 
the  plat  roa  filed  called  for  one  hundred  and  five 
f»eC  It  waa  one  buodrad  feet  whioh  carried  It  over 
to  Cwter  iKreet? 

A.  Yea,  wir,  aoma  where  about  five  or  algfat, 
couldn't  aar  exactly. 

Q.  That  would  be  block  elcht  wouldn't  ItT 

A.  Yea.  block  elstat. 

Q.  When  you  filed  OuA  plat  yon  Intended  to  adopt 
tbat  street  dldnt  yout 
A.  Yea,  air. 

Q.  And  tbe  lota  tbat  yon  aoU  off  of  that  waa  soM 
acoordlnc  to  tbat  plat  mn  tbay  notT 
A  Yea,  air. 

Fred  H.  Webber  C  X  Paie  U. 

A.  When  we  bonsht  that  treat  of  land  from  Mr. 
Kay,  I  tblak  the  dUtaaoes-^t  starts  from  tha  aorth- 
weat  comer  sad  mns  a  eertala  distance  eaat.  I 
think  atxty-elgbt  roda,  and  tbree  hundred  and  forty 
feet  Boutb,  then  sixty-eight  roda  weat  aad  then  three 
hundred  and  forty  feet  north. 

Q.  I  wiU  aak  yoa  thla  questloD:  Tbat  plat  yoa 
exeented  dtdat  give  the  dlatancea  of  tbe  lota  and 
along  CMiter  Street  that  carried  the  plat  clear  over 
to  Center  Streett 

A.  It  did  not 

Q.  Do  yoa  know  uAat  ttose  dlatancea  weret 

A.  How  tar  we  were  off  ot  Center  Street? 

Q.  Do  you  know  what  tbe  dletancee— do  yon  re- 
member the  dlatancea  given  on  tbe  plat  ot  tbe 
length  of  tbe  east  line  of  block  five  that  the  plain- 
tiff owna  In  tbls  caseT 

A.  The  plat  called  tor  one  hundred  fleet. 

Q.  Tbe  plat  you  filed? 

A.  Tea,  air, 

Q.  Tbe  plat  you  filed  Instead  of  calling  tor  one 
hundred  tMt  ealled  for  one  hundred  aad  thirty- 
three  feet  wtaldi  would  carry  U  over  to  Canter 

Street? 

A.  No,  air.   One  hundred  feat  and  It  did  not 
tend  to  Center  Street. 

Q.  Now  then  on  tbe  other  end  of  this  atrip  It  waa 
fire  feet  wide?  wbt(A  was  the  dIsUnce  the  land 
covered  by  your  plat  was  from  Center  Street  at  that 
point— weat  end  of  the  strip? 

A.  Yee.  sir.  Somewhere  about  five  or  eight  fee^ 
couldn't  say  exactly. 

Q.  That  would  be  block  elgM  wooUat  ItT 

A.  Tea,  block  eight 

Q.  When  you  filed  tbat  plat  you  Intended  ts  adopt 
that  atreet  didn't  yon? 

A.  We  didn't  adopt  any  street 

Q,  Aad  the  lota  you  aold  off  ot  tbat  waa  aoUI  se- 
cordlng  to  that  plat  were  they  not? 

A.  It  was  our  Intention  alwsya  to  sen  according 
to  our  original  plat  We  did  not  know  how  it  ap- 
pemd  on  tbe  record,  bnt  snppeoea  It  waa  all  right 
FndH.  Webber  0  X  PageU. 

^e  affidavit  of  B.  S.  Martin  is  to  the  ef- 
fect that  he  did  not  know  who  substituted 
the  pages  in  the  transcript  of  the  testimony 
I  filed  in  this  court    The  affidavits  of  J.  K. 
I  Weatherford  and  of  Mark  Weatherford  show 
i  that,  though  th^r  names  appeared  on  the 
'  briefs  with  that  of  Mr.  Martin  as  attorneys 
^  for  the  plalntifT,  they  never  had  possession  of 
the  original  transcript    B.  S.  Martin  fllee 
a  counter  motion  to  substitute  for  tbe  origi- 
nal transcript  aa  filed,  tbe  duplicate  carbon 
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copy  Bnbmltted  wltb  tlie  defendantfs  mbtton 
hei^n.  It  was  locumbent  upon  the  platntUT 
as  ft^^Uant  Iti  suits  in  equity  to  be  tried 
anew  on  the  testimony  to  file  In  this  court 
a  correct  transcript  of  such  testimony.  I«. 
O.  Ia  I  664.  This  she  did  not  do,  but  th«re 
waa  left  with  our  derfc  a  transcript  muti- 
lated by  the  withdrawal  of  the  number  of 
pages  mentioned  and  the  substitution  of 
other  pages  In  their  stead.  Who  is  respon- 
sible for  the  (dianged  condition  of  the  record 
we  do  not  attempt  to  state.  As  these  are 
clTtl  suits  and  the  burden  was  Imposed  by 
law  upon  the  plaintiff  as  appellant  to  file 
with  our  clerk  a  correct  transcript  of  the 
entire  testimony,  she  must  suffer  the  conse- 
qnraoe  of  a  neglect  to  discharge  the  obliga- 
tion thus  placed  upon  her.  A  Judicial  record 
Is  snpposed  to  impute  absolute  Terity,  and 
it  is  strange,  when  by  means  of  duplicating 
on  a  typewriter  so  many  che(^s  against  the 
alteration  of  a  public  record  exist,  that  an  at- 
tempt should  be  made  to  foist  upon  this 
court  a  spurious  transcript. 

The  motion  of  plaintUTs  counsel  to  try 
these  cases  on  the  duplicate  carbon  copy 
is  denied,  and  the  motion  to  strike  from  our 
dies  Qie  purported  original  oc^  is  allowed. 

BURNETET,  J.,  took  no  part  In  the  oon- 
rideration  of  this  motion. 


HUTOHINOfl  T.  BOTAIi  BAKEBT  ft  OON- 

FBCTIONBRT  00. 
(Supreme  Oourt  of  Oregon-    April  22,  1918.) 

LnfZTATioN  oj  Actions  (|  180*)— Pbbiod— 
Stat. 

Where  plaintiff  was  permitted  to  take  a 
noDsalt  and  the  defendant  appealed,  the  time 
□p  to  and  iDcluding  the  affirmance  of  the  D<m- 
snit  on  appeal  must,  under  Ll  O.  L.  |  20,  pro- 
Tiding  that  vben  the  commencement  of  an  ac- 
tioa  is  stayed  by  a  statutory  prohibition  the 
time  of  its  Gontinnanoe  shall  not  be  a  part  of 
the  time  limited  for  commencement,  be  deduct- 
ed from  the  time  allowed  for  the  commence- 
ment of  rach  action,  since  L.  O.  I*  fi|  08,  71, 
provide  that  the  pendency  of  another  action  be- 
tween the  puties  for  the  same  cause  shall  be 
ground  for  demurrer  or  plea  In  abatement; 
and  until  the  appeal  from  the  nonauit  was  dis- 
posed of  such  an  action  was  pending. 

[Ed.  Note— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  Sl  638,  64S,  653-60(1;  Dec. 
Dig.  I  i30.»J 

Burnett,  X,  dissenting. 

Appeal  from  Olrcait  Conr^  Hnltnomali 
County;  Henry  B.  UeOlnn,  Judge. 

Action  by  George  Hutchlngs  against  the 
Royal  Bakery  &  Confectionery  Company. 
From  a  Judgment  for  plaintiff  defdndant  ap- 
peals. Affirmed. 

This  is  an  action  to  recover  damages  for 
personal  Injuries  received  by  the  plaintiff  on 
the  8d  day  of  May,  1909.  The  action  was 
first  commenced  on  September  27,  1900.  The 
case  was  put  at  issue  and  trial  commenced, 
when  plaintiff  moved  for  a  Judgm^t  of  non- 

*ror  other  esMs 
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bolt,  which  was,  on  .Javnafy  10^  .SAlQi 
towed  by  the  court  lAereafter.  on  Jamtaix 
18, 1910,  plaintiff  commenced  a  second  actim 
for  the  same  cause,  to  which  the  dsCendant 
filed  a  plea  in  abatement,  alleging  that  there 
was  another  action  pending  between  the  same 
parties  and  for  the  same  cause.  On  April  6f 
1010,  the  defendant  appealed  from  the  Judg* 
meat  of  nonsuit  In  the  first  action,  and  on 
May  6,  1910,  the  court  sustained  the  idea  In 
abat^ent  and  dismissed  the  second  action. 
On  October  10, 1911,  the  Judgmoit  of  nonsuit 
in  the  first  case  was  afilrmed  in  the  Supreme 
Court  Hutchli^  t.  Boyal  Bakery,  60  Or.  48, 
118  Pac.  185.  On  December  4, 1911,  plaintiff 
commenced  the  present  action,  alleging  in 
the  complaint  the  above  history  of  the  former 
actions,  to  which  complaint  the  defendant 
demurred,  on  the  ground  that  the  action  was 
hot  commenced  within  two  years  after  the 
Injury  complained  of  by  plaintiff;  that  being 
the  time  limited  by  law  within  which  an  ac- 
tion for  personal  injuries  must  be  conmienc- 
ed.  The  demurrer  was  overruled.  The  de- 
fendant declined  to  plead  further,  and  a  jury 
was  called  to  assess  the  damages  sustained  by 
plaintiff,  which  returned  a  verdict  in  plain- 
tlfTs  fiivor  for  the  sum  of  $6,600,  and  judg- 
ment b^ng  rendered  for  plaintiff  in  that 
amount  the  dsfendant  appeals. 

S.  O.  Bpffiu»r,  of  Portland  (WUlmr,  Spea* 
cer  *  DibblA,  of  Portland,  on  Uie  brl^,  for 
appellant  Chas.  Stent  of  PorUand  (T.  J. 
Hewitt  and  Johnson  &  Stout  all  of  Port: 
land,  on  the  brief),  tor  respondent 

.  BAKIN,  J.  (after  stating  the  facts  as 
above).  Plaintiff  relies  i^on  section  20,  K 
O.  L.,  which  provides,  "Wbea  Uu  commence- 
nient  of  an  actirai  is  stayed  bf  injunction  or 
8  statutory  prohibition,  the  time  of  the  con- 
tinuance of  the  injunction  or  prohibition  dull 
not  be  a  part  of  the  time  limited  for  the 
comm^conent  of  tiie  action,"  oontendlng 
that  the  second  action  could  not  be  main- 
tained poiding  the  aK>eal  from  tlie  Judg- 
ment of  nonsuit  and  that  tiie  time  said  ap- 
peal was  pending  "shall  not  be  a*  part  of  the 
time  limited  for  the  comuwncement  of  the 
action."  We  tidnk  this  is  Uie  only  Question 
involved.  By  8e<^ns  68,  71,  L.  O.  L.,  aor 
other  actton  cannot  be  maintained  while  a 
former  one  is  pending  Iwtweai  the  same  pa^ 
ties  for  the  same  cause.  Hopwood  Fat* 
terson,  2  Or.  61;  Crane  v.  Larsen,  16  Or.  848^ 
16  Pac  326.  Those  sections  constitute  a 
statutory  prohibition  against  the  commence- 
ment of  a  second  actton  until  the  first  is  dis- 
posed of,  and  arrest  the  running  of  the  stat- 
ute, under  section  20,  supra.  Even  after  the 
judgment  of  nonsuit  was  affirmed,  plaintiff 
could  not  have  proceeded  with  the  second 
action,  since  it  was  prematurely  commenced, 
as  held  by  the  circuit  court  He  had  no  al- 
temative  but  to  wait  until  the  action  pend- 
ing on  appeal  was  disposed  of,  and  the  time 
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that  he  was  bo  delayed  cannot  be  a  part  of 
tbe  time  limited  for  the  commencement  of 
the  action.  The  action  in  which  the  appeal 
was  pending  was  commenced  S^tember  27, 
1909,  and  was  disposed  of  October  10,  1911, 
which  period  by  section  20,  snpra,  "shall 
not  be  a  part  of  the  time  limited  for  the 
eonunencement  of  the  action."  Therefore  ttie 
present  action  was  not  barred  the  atatnte. 
libB  lodgment  la  aflSnued. 

BDRT^TT,  J.  (dlfisentlns).  In  this  case  the 
canse  of  actltm  accrued  Bday  3, 1909.  An  ac- 
tion was  Gommoioed  theretm  S^»tember  27th 
of  the  same  year.  A  demurrer  to  the  complaint 
having  beoi  oTerruled.  the  case  was  put  at 
issue,  and  after  the  jozy  had  been  impaneled 
and  the  taking  of  testimony  begun  the  plain- 
tiff moved  for  a  voluntary  nonsuit,  which 
was  granted  ovw  the  objection  of  the  de- 
fendant On  January  18,  1910,  the  plaintiff 
commoioed  a  second  actkm  for  the  same 
cause.  This  proceeding  having  been  lMtltu^ 
ed  within  the.  six  months  allowed  for  appeal 
from  Che  Judgmoit  of  nonsuit,  the  defend- 
ant contended  that  under  section  626,  Ia  O. 
Ia,  the  former  action  waa  deemed  to  be  poid- 
Ing  from  the  commencement  thereof  until  the 
final  determination  upon  appeal,  or  until  the 
exidration  of  the  period  allowed  in  which  to 
take  an  appeal,  and  so  filed  a  plea  m  abate- 
nMot  on  the  ground  of  the  pendency  of  the 
first  action.  The  circuit  court  niatalned  the 
plea  and  dismissed  the  second  action.  The 
defendant  appealed  from  the  Judgment  of 
nonsuit  in  the  first  atitlon,  contending  that 
the  plaintltt  had  no  right  to  take  a  voluntary 
nonsuit  after  a  trial  of  the  Issue  of  law  on 
the  demurrer,  or  after  the  commencement  of 
the  trial  on  the  mertU.  In  an  opinion  by  Mr. 
Justice  Bean,  Mr.  Justice  McBrlde  dissent- 
tag,  the  court  held  (60  Or.  48,  118  Fac.  185) 
that,  although  under  such  drcomstances  a 
plaintiff  could  not  of  right  take  a  judgment 
of  voluntary  nonsuit,  yet  it  was  within  the 
discretion  of  the  court  to  allow  him  that 
prlvll^e,  and  so  affirmed  the  Judgment 
After  the  determination  of  the  cause  upon 
appeal  and  more  than  two  years  after  the 
cause  of  action  accrued,  the  plaintiff,  for 
the  third  time,  commenced  an  action  by  filing 
the  complaint  herein,  alleging  the  history  of 
the  former  actions,  to  which  complaint  the 
defendant  demurred,  upon  the  ground  that 
the  latest  action  was  not  commenced  within 
two  years  after  the  injury  complained  of 
by  the  plaintiff.  The  demurrer  waa  over- 
ruled. The  defendant  declined  to  plead  fur- 
ther, a  Jury  was  called  to  assess  the  dam- 
ages sustained  by  the  plaintiff,  and  upon  a 
verdict  in  hla  favor  Judgment  was  rendered 
for  plaintiff,  and  the  defendant  appealed. 

This  being  an  action  for  personal  injury, 
the  statute  (section  8,  L.  O.  U)  requires  that 
an  action  for  the  same  shall  be  brought  with- 
in two  years  after  tlie  cause  of  action  shall 
have  accrued.  The  defmdant  contends  that  it 


appears  upon  the  face  of  the  complaint  "that 
the  action  has  not  been  commenced  wltbln  the 
time  limited  by  this  Code."  Section  63,  L.  O. 
L.  Section  20,  L.  O.  L.,  reads  thus:  "When 
the  commencement  of  an  action  is  stayed  by 
Injunction  or  a  statutory  prohibition  the  time 
of  the  continuance  of  the  Injunction  or  pro- 
hibition shall  not  be  a  part  of  the  time  limit- 
ed for  the  commencemeoit  of  the  action."  The 
circumstances  mentioned  in  this  section  con- 
stitute a  statutory  disability  preventing  a 
plaintiff  from  commencing  an  action.  But 
section  22,  L.  O.  L.,  ^ys:  "No  person  shall 
avail  himself  of  a  disability  unless  it  actual- 
ly existed  when  his  right  of  action  accrued." 
True  enougli,  if  It  appears  upon  the  face  of 
the  complaint,  the  pudency  of  a  former  ac- 
tion for  the  same  cauae  !■  ground  for  donnr- 
rer,  under  section  68,  Z*.  O.  Z*,  and  by  vir- 
tue of  section  71  is  a  basto  for  a  plea  in 
abatement.  If  the  objection  does  not  aK>ear 
on  the  face  of  the  complaint  Theea  sec- 
tions, however,  do  not  thema^vea  conetltute 
a  statutory  prohibition.  They  only  declare 
certain  advantftges  wUch  a  defendant  nugr 
take  of  the  situation  created  by  the  plaintiff. 
We  have  no  statute  extending  the  limitation 
in  caaea  where  the  action  baa  fiiUed  other- 
wise than  np(m  the  merits.  Bven  In  Uatea 
having  inch  a  atatnte,  the  welfl^t  of  au- 
thority l8  tliat  the  bexkeUt  thereof  1>  not 
extended  to  eases  where  tSie  litigant  volnn-t 
tarily  discontinues  or  abandons  hla  action  on 
motion  for  voluntary  nonsuit  The  following 
precedents  are  Instructive  on  this  point; 
Lawrence  v.  Winlfrlede  Coal  Co.,  48  W.  Va. 
139,  SS  S.  E.  920;  Pardey  v.  Mechanlcsvllle, 
112  Iowa,  68,  83  N.  W.  828;  Shields  v. 
Boone,  22  Tex.  193;  Bartno  v.  McOee,  3 
McCord  (S.  C.)  462;  Manuel  v.  Norfolk,  etc.. 
By.,  90  Va.  188,  37  S.  B.  967;  Koch  v.  Shep- 
pard,  223  111.  172,  79  N.  E.  52;  Archer  v. 
Chicago,  etc,  Ry.,  65  Iowa,  611,  22  N.  W. 
894.  It  is  a  state  of  affairs  produced  by 
plaintiff's  own  voluntory  action,  and  not  a 
statutory  prohibition  which  prevents  his  third 
action  being  Instituted  after  the  expiration 
of  the  two  years'  Umltatloa  Having  of  his 
own  accord  dismissed  his  actions,  he  must 
bear  the  resulting  burdens  attending  upon 
that  course.  If  the  plaintiff  can  begin  and 
dismiss  three  actions  in  succession  and  so 
piece  out  the  statute  of  limitations,  he  can 
extend  that  process  Indefinitely  until  the  de- 
fendant's witnesses  have  disappeared,  or  its 
condition  has  otherwise  changed  to  Its  dis- 
advantage. The  statute  would  be  thus  sub- 
ordinated to  the  pleasure  of  the  plaintiff,  or 
possibly  to  tbe  discretion  of  the  court,  a 
state  of  affairs  the  legislative  power  has  not 
seen  fit  to  countenance. 

But  even  if  we  should  construe  a  pending 
action  to  be  a  statutory  prohibition,  the 
plaintiff  could  not  avail  himself  of  that  dis- 
ability to  extend  the  statute  of  limitations, 
because  it  did  not  exist  when  his  right  oi 
action  accrued.   Section  2%  U  O.  U 
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Tbe  jndgment  eboald  be  rerersed  and  the 
canse  remanded,  witb  directions  to  the  cir- 
cuit court  to  sustain  tbe  demurrer  to  tbe 
complaint 


C3ITY  OF  WOODBURN  t.  APIJN  et  aL 
(St^reme  Court  of  Oregon.   April  15,  191S.) 

1.  iKTOZIOATINa  lilQUORS  (|  45*)— BOHDS— 
SUFnCIKHCT  IN  NnUBEB  OV  SUBKTIBS  — 
SuaxTT  COMFANIBB— STATUTBS. 

Since,  in  ameadi&e  hy  inltlatin  the  char- 
ter of  the  city  of  Woodbum  on  April  27,  1909, 
chapter  10,  i  2,  of  the  charter,  as  amended  by 
the  Legislature  February  7,  1899  (Sp.  Laws 
1^,  p.  626),  requiring  ''two  or  more  sufficient 
■nretiea"  on  liquor  bonds,  was  copied  without 
change,  it  is  not  to  be  regarded  as  a  new  state- 
ment of  the  law,  and  is  controlled  by  Laws 
1899,  p.  188,  enacted  February  20,  1899,  pro- 
viding that  where  a  surety  company  executes  a 
bond  there  U  a  full  compliance  with  any  law, 
charter,  or  ordinance,  demanding  that  such 
bond  be  signed  by  one  or  more  snrettes. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liqaors,  Cent  Dig.  8  ^7;  Dec.  Dig.  {  46.*] 

2.  IiTTOxicATiNa  LiQuoss  (I  88*)  —  Admis- 
sions—Action  ON  LiQuoB  Bond— PBOCEBD- 
iNoa  IK  GBimNAz.  AonoN. 

In  an  action  on  the  bond  of  a  Uqnor  deal- 
er, proceedings  In  the  recorder's  court  where- 
in  the  defendant  pleaded  guilty  to  the  charge 
on  a  statement  of  the  same  facts  assigned  as 
a  breach  of  the  bond,  except  that  the  place  of 
such  breach,  which  was  a  sale  to  a  minor,  was 
only  charged  to  have  been  within  the  city  lim- 
its, and  not  at  defendant'*  place  of  business, 
are  competent  evidence  to  snow  at  least  that 
a  sale  was  made  to  a  minor,  on  the  same  foot- 
ing as  any  other  oral  admission. 

[Ed.  Note.— For  other  cases,  see  IntoxIcatiM 
Liquors,  Cent.  Dig.  »  91-96;  Dec.  Dig.  {  8a*] 

3.  INTOXIOATINO    LlQUOBS    (|  8T*)— LiQUOB 

DuLBBS*  BoiCDS— n^os  or  Bbbach. 

In  an  action  on  a  Uqnor  dealer's  l>ond,  giv- 
en in  connection  with  a  license  to  do  business 
at  a  place  named,  and  conditioned  for  the  keep- 
ing of  an  orderly  house  and  for  compliance  witb 
law,  etc.  violations  of  law  at  that  particular 
idsoe  most  be  shown  to  render  tiie  surety  Ua- 
ble. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Gent  Dig.  %  90;  Dec.  Dig,  {  87.*] 

4.  Afpbai.  AND  Ebbob  (|  882*)— Ihtitbd  Eb- 

KOB— BviABNCB. 

Where  a  recorder  was  testiMng  aa  to 
what  a  defendant  in  an  action  on  a  liquor  deal- 
er's bond  had  said  in  making  a  plea  in  a  crim- 
inal action  concerning  the  same  breach,  and 
defendant  objected  that  the  record  was  the 
best  evidence,  he  cannot  complain  if  idalntiff 
introduces  such  record. 

[Bd.  Note.— For  other  cases,  see  Anieal  and 
Error,  Cent  Dig.  H  3581-3610;  Dee.  Dig.  | 
882.*] 

5.  INTOIICATINO   LlQUOBS    (B  88*)— BOHDS— 

PiiACB  or  Bbeach—E^vidence. 

In  an  action  on  a  liquor  dealer's  bond  given 
in  connection  with  a  license  to  do  business  in 
a  certain  place,  evidence  held  to  warrant  a  find- 
ing that  the  breach  complained  of  was  commit- 
ted at  such  place. 

[Ed.  Note.— For  other  cases,  see  IntoxicatinK 
Uqoora,  Cent  Dig.  »  81-80;  Dec  Dig.  S  8&*] 

6.  JuDQUBNT  (I  648*)— Res  Jcdioata— Na- 
TDBB  or  Judohbnt— Cbihinal  Pbosbcution. 

In  an  action  to  forfeit  a  liquor  dealer's 
bond  for  a  violation  of  law,  tbe  plaintifF  was 


bomid  to  prove  the  breaiA  as  a  new  proposi- 
tion, without  reference  to  a  prior  conviction 
for  the  same  violation  In  the  recorder'a  court. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  SI  1808,  1310;  Dec.  Dig.  i  04&*] 

7.  WiTNBSSBS  (i  880*)  — IHPBAOHUBHT— IK- 

CONSISTEHT  STATEMENTS. 

In  an  action  on  a  liquor  bond,  plaintiff  can 
introduce  affidavits  of  two  of  its  witnesaea 
made  in  a  criminal  action  in  regard  to  the  same 
violation  of  law  to  explain  the  apparent  incon- 
sistency of  using  such  witnesses  who  gave  evi- 
dence palpably  adverse  to  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  ^tnesaea, 
Gent  Dig.  ||  1210-1219;  Dec.  Dig.  |  380.*] 

8^  wltnesbes  (i  248*)— rxsponsivenbss  or 

Answers— Motion  to  Stbikk. 

Where  tbe  court  had  ruled  that  testimony 
should  be  confined  to  or  about  a  certain  time, 
and  a  witness  was  asked  what  a  person  was 
doing  about  the  date  given,  a  motion  to  strilco 
the  answer  unless  the  witness  specified  the 
time  was  properly  denied. 

[Ed.  Note.— For  other  casM,  sea  Wltnes*ea» 
Cent  Dig.  H  661-86S:  Dec.  Dif.  |  24a*] 

9.  Plbadino  (I  198*)— Objbctionb  to  Brx- 
DBNCB  AS  Not  Within  fucadiro. 

In  an  action  to  forfeit  a  liquor  dealer's 
bond  given  In  connection  with  a  ucense  to  do 
business  at  a  certain  place,  it  Is  too  late  on 
appeal  to  urge  for  tbe  first  time  that  a  breach, 
regarding  which  there  was  testimony,  was  not 
alleged  to  have  occurred  in  the  pUce  named 
in  the  bond. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  425,  428-43S,  437-443;  Dec;  J>ig. 
I  193.*] 

10.  Intoxioatimo  LionoBS  (|  88*)— DsAm's 
Bonds— ALLOwina  MxHOBfl  lo  U>ite>— Bn- 

DENCB. 

In  an  action  to  forfeit  a  Uqnor  dealer's 
bond,  evidence  held  to  warrant  a  finding  that 
defendant  allowed  a  minor  to  loiter  in  his  place 
of  business. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  S{  91r95:  Dec.  Dig.  1  88.*] 

11.  Intoxicating  Liquobs  (|  88*)- Habm- 
LESfl  Ebbob  —  Evidence  —  Issubs  —  Plead- 
ing. 

In  a  suit  on  a  llgnor  dealer's  Ixtnd,  the  ad- 
mission of  the  records  of  the  common  council 
declaring  a  forfeiture  of  the  bond  was  not  er- 
roneous, where  such  forfeiture  had  been  alleg- 
ed in  tne  ccnuplaint  and  admitted  1^  the  an- 
swer. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquora,  Cent  Dig.  |S  91-90;  Dec.  Dig.  i  8a*l 

Appeal  from  Circuit  Court,  ICarlon  Coun- 
ty; Percy  R.  Kelly,  Judge. 

Action  by  tbe  Glty  of  WoMUrain  against 
Gilbert  Aplln  and  anotber.  Jndgmoit  for 
plaintlif,  and  defendants  anieal.  Affinned. 

This  Is  an  action  by  the  city  of  Woodbum, 
a  municipal  corporation,  against  Gilbert  Ap- 
lln and  the  United  States  Fidelity  &  Guar^ 
anty  Company,  a  private  corporation,  to  re> 
cover  money.  The  admitted  facts  are  that 
Aplln  made  a  written  application  to  the 
mayor  and  the  common  council  of  Woodbum 
for  a  license  to  sell  spirituous,  vinous,  fer- 
mented, and  malt  liquors  In  gnantitles  less 
than  a  gallon  within  that  dty  for  the  term 
of  one  year  from  January  1,  1910 ;  the  busi- 
ness to  be  conducted  In  a  building  situated 
on  the  south  half  of  lot  3  of  block  2  of  that 
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ctty.  Witb  the  application,  Aplln  tendered 
the  Bom  of  $600  In  payment  ot  the  license 
and  also  offered  a  bond  in  the  sum  of  $1,- 
000,  executed  by  himself  as  principal  and 
the  United  States  FideUty  &  Guaran^  Com- 
pany as  surety.  The  condition  of  the  un- 
dertaking recites  that,  pursuant  to  the  writ- 
ten application  therefor,  a  license  had  been 
issued  to  Aplln  as  requested,  stating  the 
term  of  the  privilege  and  the  place  of  busi- 
ness, and  provides  as  follows:  "Now,  there- 
tore,  if  said  Gilbert  Aplln  shall  keep  an 
orderly  house,  will  comply  with  all  the  laws 
of  the  state  of  Oregon,  and  with  all  the  re- 
quirements of  the  city  charter  and  of  the 
ordinances  of  the  dty  of  Woodbnm,  then  this 
obligation  shall  be  void,  otherwise  to  re- 
main in  full  force  and  vlrtae."  The  com- 
plainant alleges  the  corporate  character  of 
the  plaintiff  and  of  the  surety  on  the  bond, 
states  the  facts  hereinbefore  set  forth,  and 
avers,  in  effect:  Tliat  on  January  4,  1910. 
the  bond  so  tendered  was  accepted  and  ap- 
proved by  the  common  council  of  Wood- 
burn,  whereupon  the  license  applied  for  was 
issued  to  Aplln  pursuant  to  which  he  im- 
mediately engaged  in  business  at  the  place 
designated;  that  Aplln,  in  disregard  of  the 
provisions  of  ordiaance  No.  161  of  the  city 
of  Woodbnm,  a  copy  of  which  is  made  a 
part  of  the  complaint.  In  disobedience  of  cer- 
tain statutes  of  Oregon,  and  In  violation  of 
the  terms  and  condltioos  of  the  bond,  "did 
on  or  about  the  16th  day  of  November,  1910, 
In  the  said  place  of  business  wrongfully  and 
unlawfully  give,  sell,  furnish,  and  supply  one 
Kenneth  Sylvester  with  spirituous,  malt,  and 
Tlnons  liquors,  to  wit,  whisky,  beer,  brandy, 
and  wines,  the  said  Kenneth  Sylvester  then 
and  there  being  a  minor  under  the  age  of 
21  years,  to  wit,  of  the  age  of  18  years." 
That  the  common  coimcU  of  Woodburn  on 
Decmber  6,  1910,  duly  declared  the  defend* 
ant's  bond  fttrfeited  and  directed  the  dty  a^ 
torney  to  collect  the  sum  named  iherdn. 
That  by  reason  of  the  premises,  and  in  viola- 
tion of  anch  ordinance  and  of  the  stafcutee 
of  Oregon  referred  to,  the  condition  of  the 
bond  and  such  undertaking  became  forfeit- 
ed to  the  plaintiff,  and  the  defendants  be- 
came liable  to  It  in  the  sum  of  f 1,000.  For 
a  second  cause  of  action  the  complaint  al- 
leges the  &ct8  relating  to  the  application 
ttjiB  the  license,  the  giving  of  the  bond,  the 
payment  of  the  fee,  and  the  Issuing  of  the 
Hcenae,  eta,  as  hereinbefore  stated,  and 
avers  that  Aplln  in  vlolatton  of  snch  ordi- 
nance and  of  certain  statutes  of  Oregon,  and 
In  disregard  of  the  terms  and  conditions  of 
the  bond,  "did  on  or  about  the  16th  day  of 
November,  1910,  in  the  said  place  of  budnesa, 
wrongfully  and  unlawfully  permit  and  suffer 
Kenneth  Sylvester,  a  minor,  under  the  age  of. 
21  years,  and  of  fhe  age  of  IS  years,  to  Idter 
and  remain  In  said  room  and  said  place  of 
InulneBS  irtiere  the  said  defendant,  Gilbert 
Aplln,  waa  t^en  and  there  engaged  In  the 


sale  of  vinous,  malt,  and  spirituous  and  in- 
toxicating liquors."  The  remaining  aver- 
ments of  the  second  cause  of  action  are  the 
same  as  set  forth  In  the  first  cause.  For  a 
third  cause  of  action  the  complaint  alleges 
the  same  facts  as  are  set  forth  In  the  first 
cause,  and  contains  an  averment  as  follows: 
"That  the  said  Gilbert  Aplln,  In  disregard 
of  and  In  violation  of  the  provisions  of  sec- 
tion 10  of  said  ordinance  161,  and  in  disre- 
gard and  In  violation  of  the  terms  and  con- 
ditions of  said  bond,  did  on  or  about  the  Sth 
day  of  December,  1910,  sell,  give  to,  and  fur- 
nish spirituous,  vinous,  fermented,  and  malt 
liquors  to  one  A.  Emmet  Austin ;  the  said  A. 
Emmet  Austin  at  the  said  time  and  then  and 
there  being  In  an  Intoxicated  condition." 
Judgment  was  demanded  for  the  sum  of 
$1,000.  These  so-called  separate  causes  of 
action  are  nothing  else  than  allegations  of 
different  breaches  of  the  same  obligation, 
and,  as  there  can  be  but  one  recovery  on  the 
same  bond  in  a  case  of  this  kind,  all  the 
violations  of  its  terms  could  and  should 
have  been  united  In  one  statement  of  a  single 
cause  of  action.  On  that  basis  the  matters 
Involved  will  be  discussed  in  this  opinion. 
A  general  demurrer  to  the  complaint  was 
overruled.  The  answer  admitted  the  whole 
complaint,  except  the  alleged  unlawful  sales 
to  the  minor  and  to  the  intoxicated  person 
and  the  minor's  permitted  loitering  in  the 
saloon,  which  latter  averments  were  denied. 
At  the  trial,  after  the  evidence  was  taken, 
the  defendants  moved  for  a  verdict  for  the 
reason  urged  in  the  demurrer,  and  because 
there  was  no  evidence  to  show  that  the  al- 
leged breaches  of  the  bond  occurred  In  the 
building  named  therein.  This  motion  waa 
denied  and  the  Jury  returned  a  verdict  Id 
favor  of  the  plaintiff  for  $1,000.  The  de- 
fendants appeal  fnnn  the  resulting  judgment 

John  Bayne,  of  Salem,  for  lyipeUaiits. 
George  G.  Bingham,  of  Salem,  and  H.  Over- 
ton, of  Woodburn.  for  respondent 

PGR  CURIAM.  [1]  It  Is  nuUntained  br 
defendant's  counsd  that  Uay  8,  UOS,  tho 
dty  of  Woodburn  duly  enacted  ordinance  No. 
161,  section  2  of  which  provides  generally 
that  an  applicant  for  a  liquor  license  •shall 
with  his  petition  tender  a  good  and  suffi- 
cient bond  therefor  In  the  anm  of  $1,000,  «zfr< 
cnted  t»  the  dty  of  Woodbnm  with  two  or 
more  sufficient  sureties,  the  bmid  to  be  am- 
dltloned  that  the  applicant  vtrlll  ke^  an  or* 
derly  house,  and  that  he  will  comply  with 
all  the  requirements  of  the  charter  and  ordi- 
nances of  that  dty  and  with  the  laws  of 
the  state  of  Or^on,  and  since  It  appeared 
from  an  inspection  of  the  copy  of  the  obli- 
gation attached  to  the  complaint  as  an  ex- 
hibit that  the  name  of  only  one  surety  was 
subscribed  to  the  undertaking,  the  complaint 
did  not  state  facts  suffldeut  to  constitute  a 
cause  <it  action,  and,  such  bdng  the  case, 
errors  were  committed  In  OTormliiiig  tbe  d»- 
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mnrrer  and  In  refnslns  to  direct  a  verdict  for 
tlie  defendant. 

A  statate  was  approved  February  20,  1890 
(Laws  Or.  1899,  p.  193)  authorizing  surety 
companies  to  transact  tmstness  la  Oregon. 
Section  6  of  that  enactment  provided  gener- 
ally that,  whenever  any  bond  was  required 
by  the  charter  or  ordinance  of  any  munici- 
pality with  surety  or  sureties,  such  bond 
might  be  executed  by  a  surety  company  qual- 
ified to  transact  business  within  this  state, 
and  that  an  execution  by  a  surety  company 
of  a  bond  should  be  In  all  respects  a  full 
and  complete  compliance  with  every  require- 
ment of  the  law,  charter,  or  ordinance  de- 
manding that  such  bond  should  be  executed 
by  one  eatety  or  by  one  or  more  sureties,  or 
that  such  sureties  should  be  residents,  or 
householders,  or  freeholders,  or  possess  any 
oUter  qualifications,  and  all  municipalities 
should  accept  and  treat  such  a  bond,  when 
so  executed  by  a  surety  company,  as  con- 
fonDlng  to  and  fully  and  completely  comply- 
ing with  any  requirement  of  the  charter, 
i»dlnanoe,  rol^  or  regulation,  and  that  no 
Justification  on  the  part  of  the  surety  com- 
pany should  be  required.  Tlie  latter  claase 
was  amended  February  24,  1908  (Laws  Or. 
1906,  p.  22S),  BO  as  to  compel  a  surety  coni- 
pony  to  Justify  when  so  required.  Ia  O.  L. 
S  4677. 

It  is  argued  by  defendant's  counsel  that, 
while  the  section  of  the  statute  referred  to 
authorizes  the  execution  of  a  bond  by  a  sure- 
ty company  in  cases  where  a  city  Charter  or 
a  municipal  ordinance  requires  "one  surety 
or  one  or  more  Burettes**  as  specified  in  the 
act,  the  statute  does  not  empower  a  snret? 
company  to  encute  a  valid  bond  where  "two 
or  more  sufficient  sureties"  are  required  as 
in  OTdinance  Na  161  of  the  dty  of  Wood- 
bum;  that  sudi  an  ordinance  was  oiacted 
Hay  8,  190S,  and  subsequent  to  the  amend- 
ment of  section  6  of  the  act  adverted  to;  and 
that  the  ordinance,  being  the  latest  legl^- 
tion  upon  that  subject,  is  therefore  ctmtroll- 
ing. 

In  support  of  the  legal  principle  tiius  in- 
sisted upon,  attention  has  been  called  to  the 
case  of  BlUman  r.  Mayher,  88  Tex.  Civ.  App. 
S77,  86  8.  W.  818.  where,  in  construing  the 
statute  which  demanded  that  the  bond  of  a 
retail  liquor  dealer  should  be  executed  with 
"at  least  two  good,  lawful  and  sufficient  sure- 
ties," It  was  held  that  such  bond  with  only 
one  surety  was  not  a  valid  undertaking,  and 
that  a  recovery  of  the  penalties  for  a  breach 
of  Its  conditions  could  not  be  had  against  the 
principal  or  the  surety. 

In  a  later  decision,  however,  by  the  same 
court  there  was  interpreted  a  statute  of  Tex- 
as enacted  in  189T  (Acts  25tb  Leg.  c.  1S8), 
providing  that  a  bond  required  by  law,  other 
than  state  and  county  official  bonds,  mlgtft 
be  made  by  surety  companies  permitted  to 
do  business  within  that  state,  and  such  exe- 
cution of  a  bond  should  constitute  a  compli- 


ance with  the  law  requiring  two  sureties  on 
a  bond.  In  1901  (Acts  27th  Leg.  c.  186)  an 
earlier  statute  of  that  state  was  re-enacted, 
requiring  liquor  dealer's  bonds  to  have  "at 
least  two  good,  lawful  and  sufficient  sure- 
ties"; the  enactment  being  the  same  In  the 
original  statute,  except  as  to  a  clause  relatluK 
to  tiabltnal  drunkards,  but  not  changing  the 
number  of  bondsmen.  In  construing  these 
statutes  together,  it  was  held  that  the  re-en- 
actment did  not  operate  to  repeal  the  act  of 
1897,  In  so  far  as  It  affected  sureties  on  liquor 
dealers'  bonds,  requiring  two  sureties,  etc, 
and  that  a  Uquw  dealer's  bond  executed  by  a 
bonding  company  as  sole  surety  was  suffi- 
cient Taggart  v.  Hillman,  42  Tex.  Civ.  M^fp. 
71,  9S  S.  W.  245.  In  that  case  a  writ  of  error 
was  deaied  by  the  Supreme  Court  of  tiiat 
state. 

The  (dt7  of  Woo^Umm  waa  originally  Incor^ 
porated  February  20,  1889.  Sp.  Laws  Or. 
1869,  p.  803.  The  ciharter  of  that  dty  was 
amended  February  19,  1891  (Sp.  Laws  Or. 
1891,  p.  861);  February  6,  1896  (Sp;  lam 
1805,  p.  VSSt;  and  Ftinuary  7, 1809  (Sp.  Laws 
1899,  p.  526).  Section  2  of  dbaptar  10  of  the 
«iactment  last  mentioned  provided  that  a  pe- 
titioner for  a  liquor  license  should  witii  his 
application  preecmt  to  the  common  eoundl  a 
good  and  sufficient  Irand  in  the  sum  of  $lfiOO, 
"with  two  or  more  sufficient  sureties,  to  be 
approved  by  the  ooundl,  condltlonea,''  et& 
This  alteration  of  Uie  charter  having  bew 
made  February  T,  1899,  and  tbA  statute  au- 
thorizing surety  companies  to  execute  bonds 
enacted  February  20,  1899,  the  latter  statute 
became  applicable,  making  a  surety  company 
on  a  bond  equal  to  'two  or  more  suffldoit 
suretl^"  which  phrase,  prior  to  February 
20,  1899,  evidently  meant  two  or  more  per* 
sons.  The  latter  enactment,  therefore,  super- 
seded tbB  amendment  of  the  charter  of  Feb* 
ruax7  7,  1899,  permitting  a  surety  company 
to  execute  a  valid  bond,  as  ^fectnally  as  two 
or  more  sufficient  Individual  sureties.  Tag- 
gart T.  HUlman,  supra.  The  charter  of 
Woodbum  was  again  altered  by  the  legal  TOt* 
era  of  that'  dty  April  27,  1909,  under  an  ex- 
ercise of  the  initiative  power,  but  no  change 
was  made  in  section  2  of  chapter  10  as 
amended  February  7, 1899,  and  "two  or  more 
sufficient  sureties"  are  now  required  on  a 
bond  executed  In  that  city. 

The  amendment  of  the  charter  by  the  l^al 
voters  not  having  made  any  alteration  in 
that  part  of  the  enactment  of  February  7, 
1899,  relating  to  the  number  of  sureties  on  a 
bond  executed  In  the  city  of  Woodburn,  the 
parts  of  the  earlier  charter  that  were  copied 
without  change  into  the  amendment  which 
was  adopted  April  27,  1909,  are  not  to  be  re- 
garded as  a  new  statement  of  the  law,  but 
are  to  be  read  as  a  portion  of  the  earlier 
charter,  and  hence  subject  to,  and  controlled 
by,  the  provisions  of  section  6  of  the  act  of 
February  20,  1899,  authorizing  a  surety  com- 
pany to  execute  to  a  munidpal  corporation  a 
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raUd  bono.  DbdHdh,  Int'  Stat  §  194 ;  Stmsle 
T.  Nevel.  9  Or.  e2 ;  Edd7  t.  Klncald,  28  Or. 
837,  41  Pac.  158,  655;  Small  T.  Lata,  41  Or. 
570/67  Pac  421,  68  Pac.  826;  Hall  t.  Dnim, 
62  Or.  476,  97  Pac.  811,  25  I*  R-  A.  (N.  S.) 
19S;  State  ex.  rel.  t.  Malheur  Coimty  Court, 
S4  Or.  266,  101  Pac.  907.  103  Pac.  446 ;  AUl- 
aon  T.  Hatton,  4«  Or.  370,  80  Pac.  101 ;  Ren- 
shaw  T.  Lane  County  Court,  49  Or.  626,  89 
Pac  147  ;  State  v.  Cochran,  66  Or.  157,  104 
Pac.  419,  105  Pac.  884;  State  McOIddIs, 
66  Or.  163,  108  Pac.  1S2;  SUte  t.  Bdilner. 
68  Or.  18, 115  Pac.  1057. 

The  bond  In  the  case  ttetng  sufficient,  when 
feneated  by  the  defendant  the  United  States 
EldelUf  ft  Guaranty  Company,  as  surety,  no 
error  was  committed  In  overruling  the  de- 
murrer to  the  complaint,  or  In  refusing  to 
instruct  the  Jury  to  return  a  Terdlct  for  the 
defendant  on  that  ground.  Capital  Lumber- 
ing Go.  r.  Learned.  36  Or.  644,  68  Pac.  464, 
78  Am.  St  Rep.  782;  Aldrlch  t.  Golnmbla 
Co.,  89  Or.  263.  64  Pac.  45& 

[2]  It  Is  maintained  that  errors  were  com* 
mltted  In  admitting  In  evidence^  over  objec- 
tlcm  azd  excq;>tioii,  a  copy  OF  a  criminal  com- 
plaint wber^  the  dty  of  Woodtnim  waa 
plaintiff  and  Gilbert' A^in  defendant,  charg- 
ing that  the  latter  on  Norember  16, 1910,  nn- 
lawfolly  sold,  within  the  corporate  .limits  <tf 
that  dty,  qilritnou^  Tinons,  mal^'and  fer- 
mented llqnoia  to  K.  Bylrester,  a  mlmnr ;  In 
permitting  J.  J.  Stangle,  the  dty  recorder  of 
Woodhum,  to  detail  statdnents  which  were 
made  to  him  by  Aplin  as  to  changing  his  jiflea 
of  not  guU^  to  such  diarge  to  a  plea  of  guil- 
ty thereof;  and  In  allowing  the  introduction 
as  testiimony  of  a  copy  of  the  Journal  of  sncb 
recorder's  coort  imposing  upon  ApUn  a  fine 
in  pursuance  of  his  amended  plea.  It  Is 
argued  by  the  defendant's  counsel  that  the 
surety  company  would  not  be  liable  on  the 
bond  unless  ApUn  unlawfully  sold  liquors  at 
his  place  of  business,  and  that  as  the  com- 
plaint before  the  recorder  did  not  charge  the 
sale  to  baTe  been  made  there,  an  error  was 
committed. 

[3]  In  Tlew  of  the  strictness  with  which 
the  law  construes  the  obligatlonB  of  a  surety. 
It  may  be  conceded  that  on  account  of  this 
bond  having  been  given  In  connection  with  a 
business  which  was  required  to  be  conduct- 
ed In  a  certain  place,  It  would  be  only  viola- 
tions of  law  at  that  particular  place  that 
would  render  the  surety  liable  on  the  bond. 
Clement  v.  Smith,  128  App.  Dlv.  868.  113  N. 
T.  Supp.  56;  County  of  Moniteau  v.  Lewis, 
123  Mo.  App.  678,  100  S.  W.  1107.  The  sub- 
Mance  of  the  flrst  breach  assigned  in  the 
complaint  Is  that  on  November  16,  1910,  at 
the  place  of  business  of  the  defendant  in 
question,  he  sold  to'  a  minor,  Kenneth  Syl- 
vester, certain  Intoxicating  llqiiors.  The  pVo- 
ceedlngs  in  the  recorder's  court  wherein  the 
defendant  pleaded  guilty  to  the  charge  on  a 
statement  of  the  same  facta  as  are  herein  aa- 
dgned  as  a  breadi  wen  competent  to  prove 


on6  dement  on  tliaX  b^dt,  ttamdy,  the  sa^ 
of  liquor  to  a  minor.  It  is  admitted  on  the 
same  basis  as  any  other  admission  of  that 
fact  at  any  other  time  or  place  w'ould  be 
eonslder^di  in  evidence.  It  was  not  admitted 
in  the  character  of  a  Judgment  binding  con- 
clusively upon  the  defendant  because  It  was 
a  Judicial  decision  rendered  between  other 
parties.  It  stands  on  the  same  footing  as  an 
admission  orally  made  to  some  other  person 
who  could  have  come  upon  the  stand  as  a  wit^ 
ness  and  testified  to  the  same. 

[4]  Moreover,  when  the  recorder  before 
whom  the  plea  of  guilty  was  entered  was  tes- 
tifying, as  well  he  might  to  what  the  de- 
fendant said  about  pleading  guilty  on  that 
occasion,  the  latter's  counsel  objected  on  the 
ground  that  the  record  of  the  plea  was  the 
best  evidence.  Thereupon  in  deference  to  the 
objection  the  record  in  question  was  introduc- 
ed, and  if  it  was  error  it  was  Invited  error  of 
which  the  defendants  have  no  right  to  com- 
plain. 

[I]  It  remains  to  be  seen  whether  there  is 
any  testimony  tending  to  prove  the  other  ele- 
ments of  the  first  breadi  assigned,  namely, 
that  the'  sale  to  the  minor  occurred  in  the 
place  for  which  the  security  waa  given.  The 
bfll  of  exceptlona  discloses  that  K.  Sylvester, 
the  minor  In  question,  testified  that  he  was 
in  ApUn's  saloon,  the  place  InTolved,  on  the 
day  mentioned  In  the  diarge  before  the  re- 
corder. He  Is  corroborated  in  tUa'by  Lester 
Kendall,  another  mlmnr  wlOi  him  at  the  time, 
it  Is  also  disdosed  that  soon  afterwards  th^ 
were  boUi  drunk.  Tbeao  dicumstances, 
which  the  Jury  was  entitled  to  consider  in 
evidence  as  tending  to  prove  the  place  in 
which  occurred  the  furnishing  of  the  liquor 
to  the  minor,  were  admitted  by  the  defendant 
Aplln  in  his  plea  of  guilty.  .  Restrained  by 
section  3  of  article  7  of  the  Constitution  of 
the  state,  as  It  now  stands,  we  cannot  affirma- 
tively say  that  there  is  no  evidence  to  sup- 
port the  verdict  on  this  point  and  hence  can- 
not reverse  the  case  on  that  assignment  of  er- 
ror. The  fact  sought  to  be  established  under 
the  first  breach  assigned  was  that  the  de- 
fendant ApUn  had  violated  the  law  In  his 
place  of  business  for  which  the  bond  was 
given  hy  furnishing  liquor  to  a  minor. 

[I]  The  plaintiff  was  bound  to  prove  this 
as  a  new  proposition  without  reference  to 
the  conviction  In  the  recorder's  court;  but 
with  all  these  drcnmstances  disclosed  In 
plalntlflTs  case,  the  court  could  not  have  prop- 
erly directed  a  nonsuit  on  the  breach  involv- 
ed. On  that  point  the  plaintiff  made  a  case 
suffldent  to  be  eubndtted  to  the  Jury. 

It  la  true  the  bill  of  exceptions  discloses 
that  the  defendant  ApUn  and  his  bartenders 
an  unit«  in  saying  that  no  Uquor  was  sold 
to  the. minor  Sylvester  on  the  occasion  men- 
tioned,'and  Aplin  himRlf  explains  his  plea 
of  guilty  on  the  ground  that  it  was  cheaper 
for  him  to  pay  a  fine  than  to  go  to  the  ex- 
i;>ense  of  defending  the  case  in  the  recorder's 
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court  and  Vim  tiw  tlsk  of  a  greater  floe  be- 
sldea  the  expense  of  his  reBlstauce.  Wltb 
tlieae  mattera  we  hare  notbiug  to  do.  They 
were  all  before  the  Jnry,  which  la  the  only 
tribniud  to  pm  vom  the  weight  of  the  testl- 
moor. 

f7]  Kendall  and  Sylvester  themselves  botb 
denied  on  the  witness  stand  that  liquor  bad 
been  famished  to  them  In  the  defendant's 
saloon.  The  plaintiff,  by  whom  they  were 
called,  then  exhibited  the  affidavits  which 
they  had  subscribed  before  the  recorder  on 
November  16.  1910,  to  the  effect  that  they 
had  on  that  day  purchased  whisky  and  beer 
Id  the  defendant  Aplln's  saloon  in  Wood- 
bum.  Kendall  and  Sylvester  both  admit- 
ted making  these  affidavits,  but  they  said 
they  were  untrue,  whereupon,  over  the  ob- 
jection of  the  detendant*a  counsel,  plaintiff 
introduced  them  In  evidence.  As  stated  by 
counsel  for  plaintiff  and  explained  by  the 
court  at  the  ttm^  these  declaraticms  were 
not  admitted  as  substantive  evidence*  but 
only  to  show  that  these  witnesses  had  made 
at  other  times  statements  Inconsistent  with 
ttadr  present  testimony.  The  plaintiff  was 
entitled  to  use  these  dedaratlons  to  explain 
the  apparent  Inconsistency  of  using  witnesses 
who  gave  evidence  so  palpably  adverse  to  the 
party  caUlng  them.  U  O.  L.  SS  861,  864. 
Under  such  circumstances  no  error  was  com- 
mitted In  receiving  In  evidence  the  affidavits 
mentioned. 

[1, 9]  It  will  be  remembered  that  the  cha^e 
of  selling  liquor  to  Austin,  an  intoxicated  i>e^ 
son,  Is  not  alleged  to  have  occurred  In  the 
place  of  business  for  which  the  bond  was 
Kiven.  One  witness  testified  that  about  No- 
vember 25,  1910.  he  saw  Austin,  who  was 
then  so  drunk  lie  could  hardly  get  up  the 
street,  In  the  saloon  of  the  defendant  Aplin 
buying  whisky.  Another  witness  testified 
tliat  about  December  6.  1910,  he  saw  Austin 
getting  liquor  in  the  defendant's  place  of 
business  and  that  he  was  drunk  at  the  time. 
These  witnesses  testified  somewhat  at  length, 
but  the  only  objection  made  by  the  defend* 
ant's  counsel  to  their  testimony  which  was 
not  sustained  by  the  court  occurred  in  this 
wise:  The  court  had  ruled  that  the  testimony 
should  be  confined  to  the  time  on  or  about 
the  5th  day  of  I>ecember,  1910,  the  date 
named  In  the  complaint  assigning  this  breach 
and  on  motion  of  defendants'  counsel  the 
court  struck  out  all  that  was  said  about 
Austin  at  any  other  time  that  the  witness 
was  In  there  drinking  if  he  vras  drinking. 
The  witness  then  on  the  stand,  <me  of  the 
two  mentioned,  was  then  asked:  "State  to 
the  court  and  the  Jury,  when  he  was  in 
there  In  this  condition  about  the  date  given, 
what  was  he  doing  In  reference  to  purchasing 
a  drink?  A.  He  was  In  there  buying  a 
drink  Q.  Wliat  was  he  buying?  A.  Buying 
whisky  MM  a  general  thing."    The  defend- 


ants*  counsel  then  objected  to  tlie  aiunrar  un- 
less the  witness  said  whea  and  moved  to 
strike  it  out  unless  confined  to  the  time.  In 
view  of  the  mllng  of  the  court  confining  the 
time  to  the  date  mentioned  in  the  complaint 
and  the  form  of  the  auestioa  thus  restricted, 
and  to  whldi  the  answer  was  reeponstv^  we 
think  there  was  no  material  error  to  be 
predicated  upon  this  objection.  If  the  de- 
fendant Intended  to  rely  upon  the  objection 
that  this  breach  is  not  alleged  to  have  oc^ 
eurred  in  the  place  named  in  the  bond,  it 
should  have  been  brought  to  the  attention 
of  the  court  below.  It  cannot  be  urged  here 
for  the  first  time  under  the  form  of  objecttoa 
appearing  In  the  record. 

[ill]  The  second  breach  was  to  the  effect 
that  on  Novonber  16,  1910.  in  said  place  of 
business,  the  defendant  Aplln  allowed  Ken- 
neth Sylvester,  a  minor  under  the  age  of 
21  years,  to  loiter  in  said  room  and  place  of 
business.  On  this  point  <X  B.  ApUn.  who  at 
the  time  kept  a  Itmch  counter  In  the  back 
part  of  the  saloon,  testified  for  defendant  as 
follows:  "They  (referring  to  Kendall  and 
Sylvester)  came  in  as  near  as  I  can  tell  about 
6  o'clock.  Kendall  came  in,  somewhat  of  a 
little  fellow.  He  was  drunk.  He  offered 
me  a  drink  out  of  a  bottle  over  the  counter. 
He  says:  *My  partner  has  fallen  down  In 
the  alley;  I  guess  he  Is  asleep.*  He  walked 
into  the  back  room,  and  in  a  few  minutes 
came  the  other  fellow.  They  went  Into  the 
barroom.  The  fellow  behind  the  bar  told 
my  other  brother.  He  said:  They  have  Just 
come  in;  you  bad  better  put  them  out.'  He 
told  him  to  put  them  out  He  went  in  and 
put  them  out  the  back  way  the  same  way 
they  came  In.  I  didn't  see  them  any'  more. 
That  is  the  last  time  I  saw  them."  This 
of  Itself,  in  addition  to  the  testimony  which 
has  already  been  made,  la  sufficient  to  go  to 
the  Jury  In  support  of  the  breach  Just  men- 
tioned as  tending  to  show  that  the  minor 
loitered  in  the  saloon  an  appreciable  length 
of  time,  by  the  tadt  permission  of  ApUn  the 
d^endant  here. 

[11]  It  is  insisted  that  an  error  was  com- 
mitted in  reoeiving  in  evidence  over  objec- 
tion a  copy  of  the  records  of  the  common 
council  of  Woodbum  declaring  a  forf^tnre 
of  Aplin's  bond ;  but.  as  this  forfeiture  was 
alleged  in  the  complaint  and  admitted  by 
the  answer,  i««Ting  the  same  does  not  con- 
stitute material  error.  In  short,  there  was 
competent  testimony  for  the  Jury  to  consider 
in  support  of  the  two  breaches  assigned  as 
having  occurred  in  the  place  of  business  of  the 
defendant.  No  material  error  is  assigned 
respecting  the  testimony  concerning  the 
brea<^  alleged  to  have  taken  place  In  the 
saloon. 

Proof  of  ^ther  one  of  the  breaches  which 
are  assigned  would  be  auffldent  to  sustain 
the  Judgment,  which  is  ther^ore  affirmed. 
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PATTON  r.  WOHBN  OF  WOODGBAFT. 
(Rnpreme  Court  of  Oregon.    April  22,  1918.) 

1.  Apfbai.  ahd  Bbbob  (I  886*)— RiTiBW— D»- 
niAL  or  NoNStnr. 

Where,  after  the  denial  of  a  noQflnit,  de- 
fendant  introduced  evidence  and  the  court  di- 
rected a  verdict  for  plaintiff,  the  Supreme 
Court,  in  determininK  whether  the  nonsuit  was 
properly  denied,  could  examine  the  whole  of  the 
eridence  contained  Id  the  bill  of  exceptions, 
•veo  if  insufficient  to  be  submitted  to  the  jury. 

[Ed.  Note.— For  other  caMi.  see  Appeal  and 
^or^  Cent  Dig.  If  8467-^6;  Dec.  Dig.  i 

2.  Appeal  and  Ebbob  <1  1068*)— Hawlbss 

EhBOB—EXOLUBIOn  OF  SfTIDENCB. 

In  an  action  on  a  benefit  Insurance  certifi- 
cate, defended  on  the  ground  that  the  member 
was  suspended  for  Donpayment  of  assessments 
and  not  reinstated,  the  grand  clerk  of  the  or- 
der testified  that  in  the  local  clerk's  report  for 
March  the  member  was  returned  as  delinquent ; 
that  subsequent  assessments  were  returned  by 
Urn  because  of  such  delinquency  until  the  lo- 
cal derk  famished  an  affidavit  that  the  March 
assessment  was  paid,  but  that  she  failed  to  re- 
mit it  with  the  report,  whereupon  the  assess- 
ments were  accepted  and  retained.  Defendant 
offered  a  letter  written  by  the  local  clerk,  stat- 
ing that  she  received  the  assessment  for  Jan- 
nary  and  February  through  the  clerk  of  an  af- 
filiated oi^aniKation ;  that  before  making  her 
report  for  March  she  telephoned  the  clerk  of 
such  organisation,  asking  him  if  he  intended 
remitting  for  the  member,  and  was  told  that  he 
would  be  reported  delinqnent ;  that  the  member 
was  entitled,  under  the  by-laws,  to  bave  his  as- 
sessment for  March  paid  by  the  local  circle,  but 
that  this  was  not  done  because  members  be- 
came delinquent  as  soon  as  suspended  by  the 
other  organisation ;  and  that  when  she  learned 
that  sneh  memb«  was  not  suspended  tlie  affi- 
davit was  made  to  straighten  np  the  matter. 
Held,  that  the  exclosion  of  such  Tetter  was  not 
prejudicial  to  defendant,  since  it  merely  ex- 
plained the  matter  more  thorooghly  and  did  not 
tend  to  show  that  the  affidavit  was  false,  and 
defendant  might  have  called  the  local  clerk  as 
a  witness,  or  have  taken  her  deposition. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  419S,  420O-4204,  4206 ; 
Dec.  Dig.  S  105a*l 

8.  iNsuBAKcx  (I  817*)— Aonon  on  Poucibs— 

BVBDBN  or  PBOOr. 

In  an  action  on  a  benefit  certiflcate,  where 
defendant  pleaded  that  the  member  was  sus- 
pended for  the  nonpayment  of  certain  assess- 
ments and  not  reinstated,  defendant  assumed 
the  burden  of  showing  that  sneh  assesBmeutv 
were  not  paid  prior  to  the  member'a  death. 

[Ed.  Note.— For  other  eases,  see  Inraranee, 
Gent  Dig.  fS  1909-2002;  Dec.  Dig.  |  817.*] 

4.  iBBimAHCB  (I  826*)— ACTZOHS  OK  POLIOIE8 
—  SUFflCIBNCT  or  BVIDBNOB  — QUBffnOHS 
rOB  JCBT. 

In  an  action  on  a  benefit  insurance  certifl- 
cate, where  the  undisputed  facts  showed  that 
the  assessments,  the  nonpayment  of  which  was 
claimed  to  have  resulted  in  suspension,  were, 
after  being  sent  back  and  forth  several  times 
between  the  Orand  Clerk  and  the  local  clerk, 
accepted  prior  to  the  member's  death,  there  was 
no  question  for  the  Jury,  aod  a  verdict  for 
plaintiff  was  properly  directed. 

[Ed-  Note.— For  other  cases,  see  Insnrance, 
Cent  Dig.  S  2000 ;  Dec  Dig.  {  826.*] 

6.  iNStTEAMCEjJ  766*)— NONPATMBKT  Or  AS- 
8BSSMBNT8— WAIVEB. 

An  apparent  default  in  the  payment  of  ae- 
sessmenti  by  a  member  was  waived  by  a  bene- 


fit Insurance  society  by  the  subsequent  receipt 
and  acceptance  of  such  assessments  and  the  col- 
lection and  retention  of  subsequent  assessments. 

£Bi.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  il  1907-1016;  Dea  Dig.  |  766.*] 

G.  iNfiuBAncB  (I  095*)— MtrruAL  BEmm  Ir- 

SUKANCK  —  PaTHENT     Or     AflSBaSHXITTB  — 

Aqknot  or  Local  Cuebk. 

The  clerk  of  the  local  circle  of  a  benefit  in- 
surance society,  in  receiving  and  forwarding 
assessments  from  members,  acted  as  the  agent 
of  the  society ;  the  character  of  the  duties  per* 
formed,  rather  than  any  decUratiMi  in  the  by- 
laws, determining  the  qoeetlon  whether  she  is 
the  agent  of  the  society  or  of  the  member. 

[Ed.  Note.-^W  other  cases,  see  Insnranoe, 
Cent  Dig.  f  1836;  I>e&  Dig.  i  60S.*] 

Appeal  from  Circuit  Court,  MaltDomah 
County ;  Henry  E.  McGinn,  Judge. 

Action  by  Harry  Lh  Patton  agalnat  the  Wo- 
men of  Woodcraft  Judgment  for  plalntlfl, 
and  defendant  appeals.  Affirmed. 

Thlfl  is  an  appeal  from  a  Judgment  In 
favor  of  plalntUf,  Harry  L,  Pattoo,  against 
tbe  Women  of  Woodcraft  The  action  is 
based  on  a  benefit  certiflcate  of  insurance 
Issued  on  March  21,  1906,  by  the  defendant 
to  James  J.  Patton,  a  member  of  Mystic  Cir- 
cle No.  24,  at  Baker,  Or.  The  organization 
consists  of  a  Qrand  Circle,  and  local  circles. 
The  supreme  authority  of  the  organization 
Is  exercised,  by  the  Grand  Circle,  sessions  of 
which  are  held  at  certain  periods.  Its  pow- 
ers are  vested  in  the  Executive  Council, 
which  Is  authorized  to  transact  all  business 
which  cannot  reasonably  be  delayed  until  tbe 
Grand  Circle  Besslou,  provided,  however,  that 
the  Council  shall  not  alter  or  change  the  con- 
stitution. The  membership  of  tbe  organiza- 
tion consists  of  benefit  and  social  members. 
Only  the  benefit  members  have  any  part  In 
tbe  Insurance  fund.  The  Grand  Circle  has  no 
Independent  membership,  but  all  who  are  in 
good  standing  in  local  circles  are  members 
of  the  organization.  The  benefit  certiflcate 
provided  that  James  J.  Patton  was  entitled 
to  have  his  beneficiaries  iwrtldpate  in  Its 
benefit  fund  after  his  death,  when  In  good 
standing,  and  not  otherwise.  In  the  amount 
of  $1,000,  and  no  more,  should  his  death  oc- 
cur within  one  year  after  the  date  of  the 
certificate,  and  In  the  sum  of  $2,000,  should 
death  occur  after  one  year  from  the  date  of 
tbe  certiflcate,  or  to  the  proceeds  of  one 
benefit  assessment  The  certiflcate  was  made 
expressly  subject  to  all  tbe  conditions  In- 
dorsed thereon,  which  were  made  a  part 
thereof,  and  to  all  the  conditions  of  tbe  con- 
stitution of  the  association  and  the  by-laws 
of  the  circle.  It  contained  the  clause  that 
"it  shall  not  be  In  force  at  any  time  when 
said  James  J.  Patton  stands  suspended  and  is 
not  in  good  standing.  *  *  *"  Plaintiff, 
Harry  L.  Patton,  a  son,  was  named  a8<a  bon- 
eficIaiT  to  tbe  amount  of  $1,000. 

The  complaint  sets  forth  the  certificate  glv- 
m,  with  all  tbe  conditions  indorsed  thereon, 
and  states  that  James  J.  Patton  fnl^  per- 
formed all  tbe  terms,  covenants,  and  condt- 
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tlons  of  tbe  0(» tract  of  insorance  on  his 
part;  tbat  be  died  on  the  21st  day  of  An- 
glist,  1908;  and  that  due  proof  of  such  deatb 
^8  made  to  tbe  defendant,  as  prescribed 
by  tbe  certificate,  tul&a,  and  by-laws  of  tbe 
defendant  Tbe  defendant  answered,  admit* 
ting  tbe  corporate  character  of  tbe  defendant, 
the  Issuance  of  tbe  benefit  certificate,  tbe 
deatb  of  James  J.  Patton,  and  that  dne  proof 
of  sncb  deatb  was  made,  and  denyUig  that 
James  J.  Patton  had  fully  compiled  with  all 
the  terms  and  conditions  of  tbe  contract 
The  defendant  further  alleged  "that  on  the 
1st  days  of  March,  April,  and  May  of  the 
year  1008  there  was  due  from  said  Patton 
said  assessment  of  one  dollar  sixty  cents 
(fl.60),  which  said  Patton  wholly  faUed  to 
pay  prior  to  bis  death,  whereby  said  Patton 
became  suspended  on  the  28tb  day  of  April, 
and  was  never  reinstated."  Tbe  reply  put 
in  issue  the  new  matter  of  the  answer,  and 
averred  that  all  defaults,  If  any,  in  the  pay- 
ment of  assessments  on  the  28th  day  of 
March,  April,  and  May,  1908,  and  the  failure 
of  James  J.  Patton  to  sign  and  deliver  a  re- 
instatement blank,  as  required  by  the  rules, 
were  waived  by  defendant  by  receiving  and 
accepting  from  James  J.  Patton,  prior  to  his 
death,  tbe  fall  amount  of  the  assessments  for 
those  months,  and  by  demanding,  receiving, 
and  accepting  his  assessments  for  June,  July, 
and  August  of  that  year,  wltb  fall  knowl- 
edge as  to  any  prlw  default 

Frank  'S.  Grant  of  Portland  (Lyman  E. 
Latourette,  of  Portland,  on  tbe  brief),  for 
appellant  0.  M.  Whit^  of  Portland  (Far- 
rin^n  &  Farrlngtoi^  ct  Portland,  on  the 
brieOi  'or  leBpmident 

BEIAN,  J.  (after  stating  the  facts  aa  above). 
[1]  On  the  trial  plaintltT  Introduced  In  evi- 
dence the  benefit  certificate  Issued  by  defend- 
ant and  rested.  Thereupon  defendant  moved 
for  a  nonsuit  which  was  denied  by  tbe  court 
This  ruling  defendant  assigns  as  error.  Evi- 
dence was  thereafter  introduced  by  tbe  de- 
fendant, and  the  court  directed  the  Jury  to 
find  a  verdict  in  favor  of  plaintiff;  there- 
fore. In  considering  the  error  assigned,  we 
are  at  liberty  to  examine  the  whole  of  tbe 
evidence  which  Is  contained  In  the  bill  of  ex- 
ceptions, even  if  the  same  were  Insufficient  to 
be  submitted  to  a  Jury.  Jennings  v.  Trum- 
mer,  62  Or.  149,  96  Pac.  874,  23  L.  R.  A.  (N. 
S.)  164,  tS2  Am.  St  Rep.  680;  Grlndstaff  v. 
Mer<aiant8'  Inv.  &  Trust  Co.,  &l  Or.  313,  122 
Pac.  46;  Trickey  v.  Clark,  50  Or.  616,  93  Pac. 
457 ;  Crosby  v.  Portland  Ry.  Co.,  63  Or.  496, 
100  Pac.  300,  101  Pac.  204;  Hofer  v.  Smith. 
129  Pac.  761.  Tbe  Instructions  of  tbe  court 
to  the  Jury  to  return  a  verdict  In  favor  of 
plaintiff  is  assigned  as  error  by  the  defend- 
ant This  necessarily  Includes  the  question 
regarding  tbe  nonsuit 

[I]  The  defendant  called  J.  L.  Wright 
Grand  Clerk  of  the  Women  of  Woodcraft 
during'  the  time  that  James  J.  Patton  held 
tbe  cqtlflcate,  as  witness.  A  copy  of  the  con- 


BEFOBTEB  (Or. 

sdtutlon  of  the  Women  of  Woodcraft  was 
Identified  by  him  and  introdnced  lb'  evidence. 
He  testified  that  he  was  the  custodian  of  tbe 
records,  and  that  UlUan  C.  White  was  clerk, 
of  Circle  Ko.  24,  at  Baker,  Or.;  that  abe 
reported  to  blm  the  assessmotts  collected; 
that  tbe  March  report  was  received  April  10, 

1908,  and  that  after  the  name  of  James  J. 
Patton  tbe  word  "dellnanent^'  was  wrlttra; 
that  with  the  report  for  April  there  were  two 
-assessments  for  James  J.  Patton,  one  for 
March  anid  one  for  April,  amounting  to  93.20; 
that  these  amounts  were  returned  to  the 
clerk  of  tbe  local  (drcle;  that  a  similar  re- 
port was  made  for  May;  that  In  the  report 
for  June  the  local  clerk  remitted  three  as- 
sessments, amounting  to  $6.06,  for  tbe  months 
of  April,  May,  and  June;  that  the  Grand 
Clerk  notified  the  local  derk  by  letter  of 
July  25,  1908,  in  regard  to  tbe  reinstatement 
as  follows:  "I  have  received  your  affidavit  on 
behalf  of  this  neighbor,  but  the  Grand  Circle 
cannot  accept  this  remittance,  for  the  reason 
same  Is  a  partial  payment  and  I  have  In- 
structed the  Grand  Banker  to  return  same 
to  yon."  Tbe  witness  farther  testified  that 
the  July  r^rt  showed  a  remittance  tot 
James  J.  Patton  of  $L76,  which  was  accom- 
panied by  an  affidavit,  dated  July  9,  1908, 
made  by  Lillian  0.  White,  drde  clerk,  to  the 
effect  that  on  Mardi  28,  1906,  James  J.  Pat- 
ton paid  bis  March  assessments  and  dues,  but 
that  she  failed  to  remit  tbe  same  with  the 
report  for  March,  made  by  her  on  April  7th. 
He  further  stated  that  on  Angust  11,  1008, 
the  local  derk  forwarded  to  the  Grand  Cleric 
a  separate  remittance  report  for  James  J. 
PattOB  for  911.20;  that  this  was  credited  to 
the  acconnt  of  James  J.  Patton.  because  the 
local  clerk  had  sent  an  affidavit  stating  that 
James  J.  Patton  bad  never  been  delinquent 
and  that  she  bad  made  an  error;  that  this 
$11.20  was  accepted  and  has  since  been  re- 
tained by  the  defendant  Tbe  receipt  from 
the  local  clerk  of  James  J.  Patton's  dnes  for 
August  was  Introduced. 

Practically  the  whole  controversy  hinges 
on  the  acceptance  of  this  $11.20  for  tbe  as- 
sessments of  the  decedent  Defendant  offer- 
ed in  evidence  a  letter,  dated  August 

1909,  about  a  year  after  tbe  deatb  of  James 
J,  Patton,  and  written  by  Lillian  C.  White 
to  Mrs.  H.  L.  Patton,  wife  of  plaintiff.  This 
letter  was  rejected  by  the  court  It  Is  an 
explanation  of  the  matter  of  the  decedent's 
assessments,  and  of  tbe  action  of  Miss  White, 
as  local  clerk.  It  states  in  part  that  she 
received  Mr.  James  J.  Patton's  dues  for  Jan- 
nary  and  February  through  Mr.  Fie  Damon, 
clerk  of  tbe  Woodmen  of  the  World ;  that 
on  April  7th  she  telephoned  to  Mr.  Damon 
and  asked  him  If  be  Intended  remitting  for 
Mr.  Patton  for  March  In  the  Woodmen  ot 
tbe  World  lodge,  and  he  replied  that  he  was 
going  to  report  blin  delinquent ;  that  James 
J.  Patton  was  entitled,  under  the  by-laws,  to 
be  carried,  or  to  have  bis  assessment  for  the 
month  of  Uarcli  paid,  by  tlw  local  ^rda;- 
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that  this  wM  not  'don^  for  tb'e  reaeon  that 
any  m^nber  becomes  deUnqnent  as  soon  as 
be  Is  snspended  In  tbe  Woodmen  of  the 
Vorld  camp;  that  when  she  learned  that  he 
had  not  been  snspended  she  made  the  affida- 
vit to  straighten  np  tbe  matter.  In  making 
tbe  affidavit  It  appears  that  Miss  White  coit- 
suited  a  former  organizer  and  obtained  her 
advice  in  regard  to  it  The  affidavit  was 
ratbw  ganeral.  Had  it  contained  the  same 
matters  that  are  set  fortti  in  the  letter,  it 
would  have  been  to  the  same  legal  effect, 
and  would  have  explained  tbe  matter  more 
tbonragUy.  In  no  way  does  the  letter  tnd 
to  show  that  the  affidavit  was  false,  and  the 
rejectlcm,  thnefore,  was  not  prejudicial  to 
tbe  defffiidant,  whtdi  shoold  have  called  Ul- 
Uan  C  White  as  ft  witness,  or  have  taten 
ber  deposition,  had  It  desired  het  evidoioe. 

!■}  By  its  answw  delSsndant  aasnmed  tte 
burden  of  showing  that  the  payment  of  the 
useesmoibi  of  James  J.  Fatten  for  the 
monttis  of  March,  April,  and  May,  1908, 
wcoe  not  made  prior  to.  his  death.  Bathe  v. 
Insurance  Oompany,  ]£2  Mo.  App.  87,  M,  1S2 
S.  W.  748;  Hart  t.  Knights  of  the  Macca- 
bees of  tlw  World,  88  Neb.  428,  427.  lid  N. 
W.  879. 

■  [4]  There  are  no  allegations  of  fraud,  or 
beta  showing  a  reason  why  the  payments 
which  were  actually  made  to  and  accepted 
by  tbe  defendant  should  be  annulled  or 
avoided.  Tbe  evidence  of  the  defendant 
showed  that  the  assessments  were  in  fact 
paid.  After  being  sent  back  and  forth,  the 
payments  were  accepted  by  tbe  Grand  Circle 
prior  to  the  death  of  the  assured.  If  -  the 
tmdle^ted  facts  showed  that  the  association 
was  liable  upon  the  benefit  certificate,  then 
there  was  nothing  to  submit  to  the  Jury,  and 
the  directed  verdict  In  favor  of  plaintlfl  was 
proper. 

[B]  The  apparent  default  In  the  payment 
bf  the  assessments  of  James  J.  l*atton  was 
waived  by  the  Grand  Circle  by  tbe  subse- 
quent receipt  and  acceptance  of  such  assess- 
ments, and  by  the  collection  and  retention 
of  subsequent  assessments  up  to  tbe  time  of 
tbe  death  of  the  holder  of  the  certificate. 
Knights  of  Pythias  v.  Kalln^kl,  163  U.  8.  289, 
16  Sup.  Ct.  1047,  41  L.  Ed.  163;  Bailey  t. 
Mutual  Benefit  Association,  71  Iowa,  689,  27 
N.  W.  770;  United  Workmen  v.  Smith,  76 
Kan.  509,  92  Pac.  710;  Trotter  v.  Grand 
Lodge  of  Iowa  Legion  of  Honor,  132  Iowa, 
618, 109  N.  W.  1090,  7  L.  R.  A.  (N.  8.)  569, 11 
Ann.  Cas.  533.  See,  also,  Latbrop  t.  Modem 
Woodmen  of  America,  126  Pac.  1002.  It 
was  held  In  Bailey  v.  Mutual  Benefit  Associa- 
tion, supra,  that  when  tbe  amount  of  such 
an  assessment  was  received  prior  to  the 
death  of  tbe  assured  by  mistake,  the  real  In- 
t^tlon  being  to  regard  tbe  certificate  as 
forfeited,  such  mistake.  If  made,  ,could  not 
be  regarded  as  materlaL 

[t]  In  the  case  at  bar  tbe  good  faith  of 


the  member  In  maKlng'  the  paymmts  of  his 
assessments  after  March,  1908,  when  It  is 
claimed  that  there  was  a  technical  error,  is 
not  queatloned.  It  Is  not  strange  that.  In 
the  important  transactions  of  the  local  cir- 
cle by  the  derk,  there  were  slight  variations 
from  the  proceedings  mapped  out  by  tbe 
Grand  Circle.  In  recetvlng  and  forwardli^ 
assessments  from  members  of  the  local  drcle, 
however,  the  clerk  acts  as  the  agent  of  tbe 
Grand  Circle.  As  to  whose  acts  such  clerk 
performs,  or  of  whom  she  Is  agent,  in  the 
transaction,  depends  more  upon  the  chais 
Acter  of  the  duties  perftomed,  than  up(Ui 
any  declaration  in  the  by-laws.  Trotter  v. 
Grand  Lodge  of  Iowa  Legion  of  Honor,  su- 
pra; Whigham  V.  Indepradent  Foresters,  44 
Or.  543,  563,  75  Pac.  1067,  and  cases  there 
dted.  The  benefit  certificate  is  admitted  to 
have  been  regularly  Issued.  The  uncon- 
tradicted evidence  shows  that  tbe  rights 
thereunder  had  not  been  forfeited,  and  that 
James  J.  Patton,  at  the  time  of  bis  death, 
was  in  good  standing  In  the  order.  None  of 
the  evidence  otCered  by  defendant  tended  to 
show  othwwlse;  therefore  there  was  no  error 
in  tbB  StiAvaait  ot  the  lower  court,  wUcb 

BUBNBTET,  J.,'eDBcars  In  tile  tmuU 


MABQUAM  V.  BAY. 
(Supreme  Court  of  Oregon.    April  22,  1913.) 

1.  Principal  and  Aoknt  (I  81*>— Powsa  of 
Attobnet— EizBBOisi  or  Power— Effkct. 

Where  under  a  power  of  attorney  to  sell 
certain  real  property,  or,'  "if  unable  to  sell,  to 
mortgage  tbe  property  for  the  purpose  of  rais- 
ing money  thereon,"  the  proper^  was  mortgag- 
ed for  the  benefit  -of  tbe  grantor  of  the  power, 
there  was  no  subsequent  power  to  convey  the 
property. 

[Ed.  Note.— For  otber  eases,  see  Prlndpal 
and  Agent,  Gent  Dig.  i  68;  Dee.  Dig.  S  8L*] 

2.  Pbinoipai.  and  Aobnt  {%  28*)— PowBB  or 
Attobnet— EzEBOiSE—TiicB. 

Where  a  power  conferred  on  the  attorney 
authority  to  sell,  or,  if  unable  to  sell,  to  mort- 
gage  the  property  to  raise  money  tor  the  gran- 
tor wltboQt  any  limit  as  to  time,  he  was  re- 
quired to  exercise  the  power  within  a  reason- 
able time,  and  a  sale  made  more  than  10  years 
after  the  expiration  of  the  power  was  too  late. 

tEd.  Note.— For  other  cases,  see  Principal 
and  Agent,  -Cfent  Dig.  |  60 ;  Dec.  Dig.  |  2&*] 

8.  Appiai.  and  EksoB  (I  877*)— BiOHT  10 

Allkgb  Bbbob. 

That  verdict  In  ejectment  was  for  defend- 
ant for  possession  only,  and  did  not  determine 
the  question  of  title  in  compliance  with  L.  O. 
L.  I  829,  was  not  prejudicial  to  plaintiff,  nor 
an  error  of  which  he  could  complain,  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^ror^  Cent  Dig.  H  3500-3572;   Dec  Dig.  3 

Appeal  from  Circuit  Court,  Multnomah 
County;  Henry  E.  McGinn,  Judge. 

Action  by  P.  A.  Marqnam,  Jr.,  against  W. 
H.  Bay.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 


•For  other  caiw  m  tame  tople  snd  section  NUUBBK  In  Dee.  Dig.  *  Am.  Die-  Kajt-No.  Serlei  *  Rep'r  In0«CM 
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This  is  an  aethm  in  ejectment  to  reooTer 
lots  14.  Ifi,  and  16.  block  13.  Willamette  ad- 
dition to  East  Portland.  Plaintiff  Is  clalmli^ 
title  from  Anna,  Tonunle,  and  Georgia  Riley, 
and  defendant  claims  title  as  a  pnrchaBer  at 
t  staerifTs  sale  of  the  property  for  the  col- 
lection of  dellnqaent  taxes.  Plaintiff  In  es- 
tablishing his  tltl^  after  proving  record  ti- 
tle in  the  Rileys,  offered  in  evidence  copies 
of  powers  of  attorney,  executed  by  each  of 
the  Rileys  to  J.  F.  Sturgeon;  the  power  of 
attorney  by  Georgia  Riley  being  in  the  fol- 
lowing language:  "Know  all  men  by  these 
presents  that  I,  Geoigia  Riley  nnmarrled  of 
the  county  of  Los  Angeles  and  state  of  Cal- 
ifornia, have  made,  constituted  and  appoint- 
ed and  by  these  presents  do  make,  constitute 
and  appoint  J.  F.  Sturgeon  of  the  connty  of 
Woodford  and  the  state  of  Illinois,  my  true 
and  lawful  attorney  for  me  and  in  my  name 
place  and  stead  and  for  my  use  and  benefit 
to  sell  and  convey  and  to  make,  sign  and  ex- 
ecute a  proper  deed  of  conveyance,  or  If  un- 
able to  sell  and  convey  he  shall  have  power 
to  mortgage  said  property  hereinafter  de- 
scribed for  the  purpose  of  raising  money 
thereon  any  or  all  Interest  or  claim  I  may 
have  in  and  to  all  of  lot  numbered  fourteen 
(14),  In  block  thirteen  (13),  In  Willamette  Ad- 
dition to  the  city  of  Bast  Portland,  In  Mult- 
nomah county,  state  of  Oregon,  as  per  map 
or  plat  on  file  in  the  Auditor's  office  of  said 
county  and  stete.  Giving  and  granting  un- 
to my  said  attorney  fall  power  and  author- 
ity to  (to  and  perform  all  and  every  act  and 
thing  whatsoever  requisite  and  necessary  to 
be  done  in  and  about  the  premises,  as  fully 
to  all  intents  and  purixnes  as  I  migbt  or 
could  do  it  personally  present,  hereby  rati- 
fying and  confirming.  •  •  * "  (Dated  Oc- 
tober 17,  1SS9.  Signed  and  sealed.)  There- 
after, on  February  24,  1900,  the  said  Stur- 
geon, as  Buch  attorn^  In  foct,  and  by  vir- 
toe  of  said  powers  of  attorney,  executed  a 
mortgace  upon  the  lots  In  favor  of  Isaac  B. 
Hammers  for  the  sum  of  $75.  On  May  21, 
1909,  plaintiff  purchased  the  lots  from  the 
attorney  in  fact  for  f7S,  and  with  the  deed 
received  a  cancellation  of  the  said  mortgage, 
bearing  that  date.  When  the  deed  from 
the  attorney  In  fact  to  the  plaintiff  was  of- 
fered in  evidence^  the  defendant  objected 
thereto  for  the  reasras  that  "it  was  ex^ 
cnted  by  an  agent  more  than  10  years  after 
the  agency  was  created,  and,  further,  there 
was  nothing  In  the  record  to  show  that  the 
power  of  attorney  was  not  exhausted  befbre 
the  execution  of  the  deed.  *  *  *  "  At  the 
close  of  plaintiff's  evidence,  defendant  moved 
for  a  directed  verdict  in  his  favor,  which 
was  allowed;  and  from  a  Judgment  thereon 
plaintiff  appeals. 

H.  H.  Rlddell,  of  Portland,  for  appellant 
W.  U  Cooper,  of  Portland,  for  respondent 

BAKIN,  J.  (after  stating  the  focts  as 
above).  Ttaera  la  bnt  <»e  question  presoited 


RBPOBTBR  (Ok: 

on  the  appeal,  namaiy;  Are  the  powers  of 
attorney  snflldent  to  anthorlie  the  deed  by 
Sturgeon  as  attorn^  in  fact  for  the  Rileys 
to  the  platotifl?  It  not^  the  Judsnwnt  iinst 

be  aflOrmed. 

There  are  two  serious  objections  to  the  ex- 
erclse  by  Sturgeon  at  this  time  of  the  power 
conferred:  (1)  The  power  granted  seems  to 
have  been  fully  exercised  by  him  in  1900; 
and  CQ,  where  the  time  within  which  the 
power  is  to  be  exercised  is  not  fixed  In  the 
Instrument  it  must  be  exercised  within  a 
reasonable  time.  Mr.  Chief  Justice  Strahan 
In  the  case  of  Coulter  v.  Portiand  Trust  Com- 
pany, 20  Or.  470.  20  PaC;  665,  27  Pac.  266, 
quoting  from  Oonldy  v.  Metcalf,  75  Tex.  456, 
12  S.  W.  830,  16  Am.  St  Rep.  012,  says: 
'*  'The  language  need  In  the  grant  of  general 
power  Is  certainly  very  comprehensive,  but 
the  estebllshed  rule  of  construction  limits 
the  authority  derived  by  the  general  grant  at 
power  to  the  acte  authorized  by  the  terms 
employed  in  granting  the  special  powers. 
When  an  authority  is  conferred  upon  an 
agent  by  a  formal  Instrument  as  by  a  pow- 
er of  attorney,  there  are  two  rules  of  con- 
struction to  be  carefully  attended  to:  (1) 
The  meaning  of  the  general  words  In  the  in- 
strument wUl  be  restricted  by  the  context 
and  construed  accordingly.  (2)  The  aatiira- 
ity  will  be  construed  strictly,  so  as  to  ex- 
clude the  exercise  of  any  power  which  is  not 
warranted  either  by  the  actual  terms  used, 
or  as  a  necessary  means  of  executing  the  ao* 
thorlty  with  effect*  Elwell's  Evans,  Ag. 
204 ;  Reese  v.  Uedlock,  27  Tex.  120  [84  Am. 
Dec.  611]." 

[1]  The  terms  of  this  power  must  be  con- 
strued In  the  light  of  the  context  as  well  as 
of  the  words  creating  the  power.  Omitting 
the  quali^ng  words^  the  clause  reads  that 
the  attorney  Is  appointed  "for  me  and  In  017 
name  *  •  •  and  ft>r  my  use  and  beieflt 
to  8^  and  conv^  *  *  *  or  (if  nnabla 
to  s^  *  *  *  to  mortgage  said  property 
*  *  *  tor  the  purpose  of  ralsliv  money 
thereon.**  1^  dear^  means  he  Is  to  sell 
or  mortgage  the  lot  In  order  to  raise  money 
for  Georgia  VOley,  When  he  has  raised  the 
money,  he  has  exhausted  the  power  and  fala 
authority  to  sell  Is  terminated.  So  far  as 
appears  hen,  the  whole  parpoae  o£  the  pow- 
er has  been  accomplished  In  theraiidi«  ot  the 
money  on  tiie  mortgage.  It  Is  said  In  CJIark 
ft  Skyles  on  Agency,  p.  614:  "All  powers  con- 
ferred upon  an  agmt  by  a  formal  Instrument 
are  to  receive  a  strict  Interpretation,  and  the 
authority  Is  never  extended  by  intendment  or 
construction  beyond  that  which  Is  given  In 
terms  or  is  necessary  for  carrying  the  au- 
thority into  effect  and  the  authority  must 
be  strictly  construed.  This  rule  has  been 
well  stated,  as  follows:  *A  formal  Instru- 
ment delegating  power  Is  ordinarily  subject- 
ed to  strict  interpreUtion,  and  the  author- 
ity Is  not  extended  beyond  that  which  Is 
glvu  In  twnuh  or  which  1>  naceasBiT  to 
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GBRT  lato  cffBCt  thftt  frtddi  la  ezpresdy 
s1t€sl'  •  •  •  Ttw  Kuldlng  principle  In 
the  OKistnictlini  o<  povran  Is  to  be  deriTeA 
from  a  «n»Uleratl<m  of  tbe  result,  whldk  Uie 
agent  or  dqwettary  of  power  is  appointed  to 
accomplish.  When  a  court  la  called  upon  to 
cmstme  a  written  antborlty,  its  first  di^ 
la  to  ascertain  what  Intention  or  purpose  the 
principal  had  In  view  whoi  he  gare  the  au- 
flior^  to  the  agent;  and,  when  that  has 
been  ascertained,  the  power  Is  to  be  con- 
stnied  80  as  to  effect  that  purpose,  If  pos- 
sible, Instead  of  deftetlng  It"  Ckneral 
words  do  not  confte  goeral  power,  bat  are 
Umlted  to  the  purpose  for  which  the  author- 
1^  la  given,  and  are  restricted  to  wlmt  Is 
necessary  for  the  proper  pwfbrmance  of  the 
particular  act  authorlaed.  Also,  this  la  a 
question  for  the  court.  It  Is  said  b7  the 
same  authority  Opaga  618):  "When  anthorl^ 
has  been  conferred  npim  an  agent  by  a  for- 
mal written  instrnmaitf  It  becomes  a  ques- 
tion of  law  for  the  court  to  dedde  what  pow- 
ers hsTe  thus  been  glTen  to  the  agent; 

*  *  *  and  alnee  the  constmctloa  of  wilt- 
IngB  belongs  to  the  court,  and  not  to  the  Ju- 
ry, the  fact  and  scope  of  the  agency  are  In 
Buch  cases  questions  of  law,  and  are  pnverly 
decided  by  the  judge."  See^  alsf^  Bowstead 
on  Agency,  p.  68. 

[2]  The  powCT  of  attorney  does  not  limit 
the  time  witbin  which  the  act  may  be  done. 
Therefore  It  must  be  dime  within  a  reasona- 
ble time,  where  the  act  Is  but  a  single  art  or 
an  altematlTe  one.  It  is  said  In  daife  ft 
Skyles  on  Agency,  p.  542:  *'If  nothing  la 
said  in  the  power  as  to  the  time  of  sale,  then 
the  agent  may.  in  good  faith,  ezerctoe  his 
discretion  in  sdling  at  such  Ume  as  he  bom- 
estly  belleyes  will  best  subsave  the  interests 
of  his  pxindpaL.  He  cannot  exercise  sudi 
discretion,  however,  to  sell  at  a  very  remote 
date  from  the  time  of  Us  employment 

•  *  *"  In  tbis  caae  10  years  after  the 
date  of  the  creation  of  the  agency  la  oa> 
takdy  too  remote  for  Its  exercise  when  the 
power  Indicates  that  Ita  purpose  Is  to  raise 
money  speedily,  and  the  attorney  In  fact 
had  no  authori^  to  execute  tiie  deed  offered 
In  erldence  In  tbe  name  of  his  principals; 
and,  as  In  ejectment  cases  the  plaintiff  must 
recover  on  the  strength  of  his  own  title,  ver- 
dict was  prop^ly  directed  for  the  defendant. 

[S]  Plaintiff,  as  an  afterthought,  suggests 
In  this  court  for  the  first  time  that  tbe  form 
of  verdict,  being  for  defendant  only,  does 
not  conform  to  section  329,  U  0.  L.,  and  that 
It  was  reversible  error;  but  this  is  not  as- 
signed as  error,  nor  la  it  reversible  on  ap- 
peal by  the  plaintiff.  Subdivision  2  of  sec- 
tion 329^  Ij.  O.  li.,  taken  in  connection  with 
section  887.  U  O.  U,  relates  to  the  ^ect  of 
the  verdict  and  judgment  thereon.  FlalBtiff 
is  not  pre^dlced  tliereby.  The  Judgment  in 
thia  case  cannot  have  the  conclusive  effect 
provided  by  these  sectiona,  but  it  is  not  an 
error  from  which  plaintiff  can  appeal.  See 


Hoover  T.  KSag,  48  Or.  281,  72  Pac.  880,  60 
L.  B.  A.  790,  99  AnL  St         7S4 ;  Sommer 
V.  Compton,  B2  Or.  178,  96  Paa  124,  1065. 
The  ju^nent  Is  affirmed. 


BAHI*  V.  HABLOW  8TATB  BANK  et  aL 
(Supreme  Coart  of  Oklahoma.  April  4,  1918.) 

fSyHolMU  hv  tk«  Court.) 

Appeal  and  Sbbob  (|  113*)  —  Appulabis 
Obdeb— Setting  Aside  DEFAtti.T. 

An  order  setting  aside  a  Jadgmeot  hr  de- 
fault, and  permitting  the  defendant  to  answer 
and  make  defense,  is  act  appealable. 

[lOd.  Note.— For  otlier  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  758-7^;  Dec.  I^.  | 
lis.*] 

Commlaaioner's  Oplnton,  Division  No.  2. 
Error  from  Stephens  County  Court;  W.  H. 
Admire,  Judge. 

Action  by  John  Bahl  against  the  Marlow 
State  Bank  and  O.  R.  McKloney,  cashier. 
From  ap  order  vacating  a  default  Judgment 
against  the  defendants,  plaintiff  brings  er- 
ror. Dismissed. 

E.  E.  Morris  and  Wilkinson  &  Morris,  all  of 
Duncan,  for  plaintiff  in  error.  Bums  ft 
Sltton,  of  Duncan,  for  defendants  In  error, 

BOSSBR,  O.  John  Bahl  brought  an  action 
Malnat  the  Marlow  State  Bank  laid  others 
and  obtained  judgment  br  default  agalnat 
the  Marlow.  State  Bank  on  the  4th  of  April, 
1910.  On  the  18th  of  May.  1910,  this  pro- 
ceeding was  begun  for  tlie  purpose  of  baving 
the  judgmmt  set  aside.  ,  On  tbe  12th  ctf 
July  the  judgment  was  set  aside,  and  thIa 
appeal  is  from  the  judgment  or  order  set- 
ting adde  the  former  judgment  in  the  case 
of  Bahl  against  the  Marlow  State  Bank. 

This  Is  not  an  appealable  order.  The  qnee- 
tlon  has  been  before  this  court  a  number  of 
timea,  and  the  question  Is  well  settled.  Low 
A  Byars  v.  Sprouls,  24  OkL  299,  103  Pac. 
1088;  Moody  v.  Freeman  A  WlUiama,  24 
OkL  701,  104  Paa  80;  Maddle  v.  Beavers, 
24  Okl.  708,  104  Pac.  909;  .Stna  BuUdlng  & 
Loan  Ass'n  v.  Williams,  26  Okl.  101, 108  Pac. 
1100 ;  Moody  v.  Freeman-Slpes  Co.,  29  Okl. . 
680,  118  ^c.  134.  The  order  setting  aside 
the  format  Judgment  merely  reopoied  the 
case  for  the  purpose  of  permitting  the  de< 
fendant  to  make  its  defraise. 

The  appeal  should  tiierefora  be  dismissed. 

PBB  CUBIAM.   Adopted  In  whole. 


MISSOURI,  K.  &  T.  HY.  CO.  v.  PETERS. 
(Sapreme  Court  of  Oklahoma.   April  4,  1918.) 

(Byltahita  by  th«  Court.) 
1.  Caebiebs  (S  228*)— Live  Stock  SmPHXifT 

— NeOLIOBNCE— PBEaUUPTIONS. 

In  an  action  agaiost  a  terminal  carrier  for 
damage  to  a  shipment  over  connecting  lines,  the 


•Tor  otaar  eassi  sm  same  topic  and  aectioa  NUUBEB  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Ssdas  A  Rcp'r  ladviM 
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rule  "that  vroot  that  the  aUpment  -ww  in  good 
conditioD  when  delirered  to  the  initial  carrier 
and  in  damaged  conditioii  when  received  from 
the  terminal  carrier,  raises  a  presumption  of 
negligence  against  each  terminal  carrier  which 
idacea  the  bnrden  on  it  to  prove  that  such  dam- 
age did  not  occur  on  its  lines,"  does  not  apply 
In  shipments  of  live  stock  where  the  shipper  or 
his  agent  accompanies  the  shipment  under  a 
contract  to  look  after  and  care  for  tiie  stock. 
In  such  cases  the  shipper  is  in  a>  good  posi- 
tion as  the  carrier  to  know  where  the  damage 
occurred,  and  the  law  places  the  burden  upon 
him  to  snow  where  it  occurred. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  957-960;  Dec  Dig.  |  228.*] 

2.  Cabbiibs  (i  177*)— NEGijaENCi:  of  Iritiai. 

CASBiEa— LzABUjTT  or  Tibminai.  Gabbibb. 
In  the  absence  of  any  joint  traffic  arrange- 
ment, whereby  connecting  carriers  act  in  part- 
neraliip  or  as  the  agent  of  one  another  in 
the  handling  of  freight,  the  terminal  carrier  is 
not  liable  for  damages  sustained  on  the  lines 
of  the  Initial  carrier. 

[Ed.  Note.— For  other  casea,  see  Carriers, 
Cent.  Dig.  ||  T75-789,  791-806;  Dec.  Dig.  { 
177.«] 

Commissioners'  Opinion,  Division  No.  2. 
Brror  from  Tnlaa  Gountr  Court ;  N.  J.  Onb- 
sw,  Jndge. 

Action  by  Carrie  Bf.  Peters  against  tbe 
Missouri,  Kansas  &  Texas  Railway  Company. 
Judgment  tor  plalntUF,  and  defendant  brings 
error.   Reversed.  * 

Clifford  h.  Jackson,  W.  R.  Alien,  and  m: 
D.  Green,  all  of  Muskogee,  for  plaintiff  In 
error.  J.  B.  Severson,  ot  Broken  Arrow,  for 
defendant  In  error. 

HARRISON,  C.  This  was  an  action  by 
Carrie  M.  Peters  against  the  Mlssoorl,  Ean> 
saa  9t  Texas  Railway  Company  for  dsjnages 
done  to  a  shipment  of  live  8to<A  and  some 
T^etables  and  canned  ftntt  shipped  In  the 
same  car.  The  plaintiff  sued  for  $187  and 
obtained  Judgment  for  $130.  The  Items  of 
damage  were :  Loss  of  one  horse,  $125 ;  25 
bushels  of  potatoes,  valued  at  $26 ;  25  cans  of 
fmlt,  $5;  one  overcoat,  $26;  one  gun,  $4. 
As  to  what  Items  were  covered  by  the  other 
$3  to  make  out  $187  does  not  appear  from 
the  bin  of  particulars.  Plaintiff  sued  on  a 
contract  by  which  the  defendant  agreed  to 
transport  the  goods  in  Question  from  Kansas 
City,  Mo.,  to  Broken  Arrow,  Okl.,  at  the  rate 
of  41  cents  per  hundred,  and  alleged  that  de- 
fendant undertook  said  shipment  as  the  con- 
necting:Carrier  of  the  initial  carrier,  Chicago 
&  Northwestern  Railway  Company  and  Chi- 
cago, St  Paul,  Minneapolis  &  Omaha  Ball- 
way  Company ;  that  the  goods  were  In  good 
condition  when  delivered  to  the  initial  car- 
rier, but  that  one  of  the  horses  was  dead, 
the  canned  fruit  and  vegetables  frozen,  and 
overcoat  and  gun  missing,  when  delivered  to 
consignee  at  destination.  The  railway  com- 
pany appealed  form  the  Judgment  upon  11 
specifications  of  error  which  are  discussed  In 
the  brief  under  four  separate  heads.  It  de- 
veloped at  the  trial  that  the  shipment  In 
question  started  at  McHenry,  111.,  billed  to 


Broken  Arrow,  Okl..  and :  wm  tangled  -  by 
three  different  carriers, '  namely,  Chicago  ^ 
Northwestern  Railway  Company,  the  Initial 
carrier,  from  McHenry,  111.,  to  Gooneil  Bluffs, 
Iowa,  and  from  Council  Bluffs  ov^  the  Bur- 
lington route  to  Kansas  City.  From  Kansas 
City  to  Broken  Arrow,  OkL,  by  the  Mlssonrl, 
Kansas  &  Texas  Railway  Company.  The  In- 
Itial  contract  was  made  at  McBoiry,  IlL, 
with  the  Chicago  &  Northwestern,  in  whieh 
it  was  agreed  that  the  goods  would  be  deliv- 
ered to  the  shitq^er  at  Broken  Arrow,  OkL 
The  shipment  was  received  on  the  Knrllngton 
route  at  Conhdl  Bluffs  and  from  there  carried 
to  Kansas  City  under  the  initial  contract,  but 
at  Kansas  City  the  Missouri,  Kansas  it  Tex- 
as Railway  Company  made  a  new  contract 
for  the  shipment  orer  ItB  Unes  from  ifanfuif 
City  to  Broken  Arrow,  and  the  suit  was 
brought  on  this  last  contract 

The  evidence  fails  to  show  any  violation 
of  this  contract  on  the  part  of  the  defendant 
carrier,  and  fails  to  show  any  n^llg«ice 
further  than  a  possible  concurring  n^Ugenoe 
as  to  some  of  tlie  goods,  on  the  part  of  de- 
fendant, from  whldt  the  alleged  damages  re- 
sulted. The  canse  was  tried  and  the  Tmdlct 
evidently  rendered  upon  the  tlieory  that  the 
goods  being  delivered  in  good  order  to  On 
Initial  carrier,  and  being  In  a  damaged  condi- 
tion whm  delivered  to  the  consignee  by  tite 
terminal  carrier,  raised  a  preaamption  that 
the  damage  was  sustained  on  the  lines  of  the 
terminal  carrier,  and  placed  the  burden  upon 
such  carrier  to  overcome  sndi  presumption. 
The  plaintiff  contended  that  mtHi  was  the 
rule  €t  law,  and  the  court,  at  plaintiff's  re- 
quest, instructed  the  Jury  to  the  effect  that 
"the  bnrden  of  proof  Is  on  sndi  connecting 
carrier  to  rebut  socb  inima  ftide  presump- 
tion of  delivery  in  good  orOer  or  to  show 
that  the  damages  or  loss  occurred  before  It 
readied  Its  Ibie."  Aa  a  general  proposition 
of  law,  this  Instruction  la  correct  In  ship- 
ments over  connecting  lines  where  it  Is  shown 
that  there  exlsta  a  partnership  or  Joint  un- 
dertaking on  the  part  of  such  connecting 
lines  to  deUver  freight  reerived  by  eitbor 
line ;  but  in  On  case  at  bar  thrae  la  nothing 
in  the  record  which  tends  to  show  any  agree- 
ment or  partnership  or  contract  to  act  con- 
jointly upon  the  part  ot  defendant  company 
with  the  Initial  carrier.  In  fact,  the  record 
shows  conclusively  that  no  such  relation  ex- 
isted, and  that,  before  the  defendant  com- 
pany took  charge  of  the  shipment,  it  requir- 
ed the  plaintiff  to  sign  a  new  contract  of 
shipment  Umltlng  its  liability  to  its  own 
lines. 

[1]  And,  aside  from  this,  there  Is  a  clear 
and  well-defined  exception  to  the  general  rule, 
as  to  which  the  authorities  are  practically 
In  harmony,  viz.,  that  In  a  shipment  of  live 
stock  accompanied  by  the  shipper  or  by  an 
agent,  as  was  true  In  the  case  at  bar,  the 
presumption  under  the  general  rule  Is  re- 
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moved*  aM  tbe  boMen  la  npoA  tbe  «hlpKter 
to  siiow  which  line  wai  gnlltar  of  negligence. 
This  rale  Is  based  vjfm  the  rery  Mund  the- 
ory that  the  shipper  bedng  Tfltb  tbe  stock, 
and  havliuc  nndsr  ddlnite  conlxact  aesomed 
complete  coDtroI  over  the  m  aha  gemcpt,  waters 
Ing  and  feedlnf  of  the  stock  and  caring  tor 
them,  is  mpposed  to  know  where  the  negli- 
gence occurred,  and  the  law  places  the  har- 
den npon  him  to  dSow  where  It  occnrred. 
The  role  Is  announced  in  8  Hutchinson  on 
Cairlen^  1 1S87,  as  follows:  *'Bat  nben,  as 
Is  freanoiUy  the  case,  the  sblroer  accom- 
panies his  live  stock  for  the  purpose  of  car- 
ing for  It  during  the  transportation,  the  some 
mle  as  to  the  bnrdm  oF  proof  Is  h61d  not  to 
ap{dj.  The  stodE  is  not  In  the  carrier's  ex- 
dnslve  oontrol  or  cnstodji  nor  are  his  means 
of  informatloa  superior  to  those  of  Oie  shta>^ 
per,  who  is  In  a  postUon  to  -know  as  wdl  as 
tbe  carrier  of  tbe  cansee  which  produced  the 
Injury.  In  order,  ther^ore,  that  dilroer 
who  acconQunles  bis  live  stock  mfty  recow 
for  injuries  recelTed  it  dnring  the  trans- 
portation, he  most  not  only  show  that  he 
hlmeelf  was  free  from  ne^rllgence,  bat  that 
jthe  Injuries  mm  caused  1^  a  breadi  of  do- 
ty rai  tbe  part  of  Um  carrier."  This  nde  Is 
reoognlaed  and  feilowed  In  Bartelt  t.  Ore. 
R.  ft  N.  Co.  091(9  67  Wash.  16^  109  Fac.  487, 
135  Am.  8t  Bep.  600:  S.  L.  *  8.  F.  By.  Go. 
T.  Wells  0007)  81  Ark.  460,  80  S.  W.  584; 
AtL  Coast  Une  B.  Oo.  t.  Dexter  (UKKQ  60 
Fla.  180, 39  Sooth.  684,  111  Am.  St  B^  110; 
Wllke  IlUnola  Central  B.  Go.  aOll)  168 
Iowa,  606. 188  N.  W.  746;  the  same  court 
in  ICosteller  t.  Iowa  Central  By.  Oo^  (lOU) 
168  Iowa,  800;  188  N.  W.  748;  Illinois  Gen- 
tittl  B.  Co.  Word  0912)  148  Ky.  229.  147 
8.  W.  9tt;  Tens  ft  Pae.  By.  Oow  t.  Scoggin 
ft  Brown  O906)  40  Tex.  Ctr.  App.  626,  90 
S.  W.  521.  See,  also,  autborltiee  dted^in 
notes  to  Atl.  G.  U  B,  Go.  t.  Blverslde  BUlls, 
SIL.  B.  A.  (N.      m,  112. 

Aside  from  the  rule  in  tbe  foregoing  ap- 
tborUles,  the  record  in  the  case  at  bar  shows 
cmdnslTely  that  the  horse  in  question  was 
not  in  good  omdltion,  but  had  been  severdy 
injured  before  the  shipment  was  received  by 
defendant.  When  plaintiff  made  out  a  claim 
for  the  damages  sustained  to  the  shipment 
In  question,  her  husband  and  iu>Polnted  agent 
made  affidavit,  as  to  where  and  how  the 
shipment  was  damaged,  which  in  part  is  as 
follows:  "At  a  point  about  26  miles  before 
reaching  Council  Bluffs,  one  horse  got  down, 
and  affiant  was  unable  to  get  him  up.  Af- 
fiant farther  states  tiiat  the  conductor  of 
said  train  was  duly  notified  and  requested  to 
stop  said  train,  and  allow  him  to  get  said 
horse  up,  all  of  whldi  he  refosed  to  da  As 
a  result  of  being  down  and  trampled  upon 
said  horse  died  In  transit,  and  was  removed 
from  said  car  at  Uuskogee.  Affiant  fartiier 
states  that  while  at  Council  BlufEa  said  car 
eontalning  said  goods  was  in  a  collision  with 
another  car  and  as  a  result  the  door  of  car 
No.  10602  was  knodKd  off,  and  said  door 


was  not  repUioed  fbr  a  pwtod  of  abont  two 
hours,  thus  VBpomog  the  contents  of  the  car 
to.  the  weather  and  allowing  the  same  to 
freese,  resulting  In  a  total  Ims  of  29  bushels 
of  potatoes  of  the  value  of  fSS  and  25  cans 
of  fruit  of  the  value  of  gS."  This  witness 
testmed  at  the  trial  as  follows:  "Q.'  What 
did  yon  do,  didn't  yoo  swing  him  to  the  tap 
of  the  car?  A.  Not  until  I  reached  Council 
BlnffSL  Q.  He  couldn't  stand  up  by  bimseK, 
could  he?  A.  No.  Q.  And  be  was  In  that  con- 
dition when  deUvered  to  the  Bf.,  K.  &  T.  B. 
B.7  .  A.  Tea,  sir.  Q.  And  he  died  before  he 
got  to  Muskogee?  A.  Died  at  Muskogee  In 
tbe  yards.  Q.  From  Injuries  recdved  on  the 
Chicago  Northwestern  B.  B.?  A.  Tea,  sir." 
Tbe  testimony  further  shows  that  the  weath- 
er was  very  cold  during  the  route;  that  the 
car  door  was  bursted  open  at  GonncU  BInfEs, 
and  the  contents  (tf  the  car  ocposed  to  the 
weather  -for  about  two  'horn  before  the 
door  was  nailed  up.  As  to  what  was  done 
In  reference  to  dosing  the  car  door,  the  same 
witneHB  testified:  **Q.  Now,  the  trainman 
asked  you  If  it  would  be  aatlsfiictory  to  naU 
the  door  on  with  tJie  deats  the  way  he  did? 
A.  Tee,  sir.  Q.  And  you  said  it  would  be 
in  order  not  to  be  delayed?  A.  Tee^  tor  I 
didn't  want  to  be  dela]^  In  the  cold.  Q. 
And  you  accepted  the  car  the  way  they  fixed 
it  In  order  to  go  on?  A.  Tee,  dr." 

Under  this  undisputed  testimony  and  un- 
der the  provisions  of  the  shipping  contract 
between  plaintiff  and  defendant  which  con- 
stituted the  plalntilFs  husband  as  her  agent 
to  accompany  the  sh^nnent,  giving  him  com- 
plete control  and  nuuu««nait  of  same,  and 
under  his  own  testimony  that  he  had  no  com- 
plaint to  make  as  to  the  treatment  he  re- 
ceived from  tbe  anployte  of  tbe  deftedant 
company,  It  was  error  both  under  the  law 
and  tiie  facts  In  this  case  for  tiie  court  to 
Instruct  the  Jury  that  proof  of  the  goods  be- 
ing deUvered  to  the  Initial  carrier  in  good 
cmdition  raised  the  presumption  vrtilch  plac- 
ed the  burden  upon  the  defendant  to  show  that 
the  damage  did  mit  occur  on  its  lines,  ^nds 
is  especially  tme  of  the  damage  done  to  the 
horsft  As  to  Just  when  tbe  fruit  end  pota- 
toes were  tnmea  tiie  evidence  is  not  condu- 
sive,  nor  is  it  conclusive  as  to  whether  they 
were  damaged  by  concurring  acts  of  negli- 
gence on  the  part  of  defendant  There  might 
be  poMlble  grounds  for  conflicting  inferenc- 
es in  this  regard  audi  as  to  Justify  the  sub- 
mission of  such  focto  to  the  Jury  under  proper 
instruction.  But,  as  to  the  loss  (tf  the  horse, 
the  error  is  so  dearly  prejudicial  that  the 
Judgment  must  be  reversed.  As  to  the  value 
of  the  overcoat,  tiie  evidence  being  that  it 
was  not  the  property  of  plaintiff,  the  court 
very  properly  diminated  that  from  consid- 
eration. 

[I]  We  are  not  Justified  in  holding  a  ter^ 
mlnal  carrier  liable  for  .danuges  received  on 
tbe  lines  of  the  initial  carrier  under  the  oon- 
dltions  involved  in  the  case  at  bar;  for  the 
mle  la  wdl  settled  that  in  the  absence  of  anjr 
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J<dat  traffic  arrangement,  whereby  connectliiff 
carriers  act  in  partnership  or  as  the  agent  of 
each  other  in  the  handling  at  freight*  the 
terminal  carrier  Is  not  liable  for  damages 
anstalned  on  the  lines  of  the  initial  carrier. 
And  this  rule  is  especially  applicable  where 
there  la  no  pro  rata  aharlng  of  freight  diarg* 
es  made  nnder  the  initial  contract,  and  where 
the  terminal  carrier  refuses  to  rec^ve  a  ship- 
ment under  the  Initial  contract,  bnt  receives 
same  under  a  new  contract,  whereby  it 
makes  Its  own  rates  and  collects  its  own 
charges,  and  limits  Its  liabilities  to  it«,  own 
lines.  See  authorities  cited  In  notes  to  At- 
lantic C.  L.  E.  Oo.  T.  Riverside  Mills,  SI  L. 
B.  A.  (N.  S.)  94-08.  See,  aln),  Carson  t.  Haz^ 
rls,  4  G.  Greene  (Iowa)  616;  Anchor  Line  t. 
Dater.  68  111.  869;  aim,  Roy  t.  Chesapeake 
&  Ohio  Ry.  Co.,  61  W.  Va.  616.  57  S.  S9.  SO. 
81  I>.  B.  A.  (N.  S.)  1;  Atl.  O.  B,  Co.  T. 
BlTerslde  lUUs.  210  U.  S.  186,  SI  Sup.  Ct. 
164,  5S  L.  Ed.  167,  31  L.  B.  A.  (N.  S.)  7; 
Adams  ExpMOi  Oo.  t.  Gronlnger,  decided  by 
United  States  Supreme  Oonrt  Jan.  6,  1913, 
and  reported  in  226  U.  a  401,  83  Sup.  Gt 
148,  B7  L.  Ed.  — . 

Under  the  tacts  in  this  case,  the  foregoing 
authorities,  and  the  reasons  herein  ^rm,  the 
Judgment  is  reversed  and  the  canae  re- 
manded. 

FEB  CUBIAM.  Adopted  in  wbola 


BUROHAM     EDWABDS  et  aL 
(Sapreme  Court  of  Oklahoma.  April  4,  1913.) 

(B»ildbv9  Iv  the  Court.) 

New  Tbiai.  (|  116*)— Motion— Tna  of  Fil- 
ing. 

The  filiog  of  a  written  motion  for  a  new 
trial,  coBtainiug  the  grounds  therefor,  with  the 
derk  of  the  court  in  which  a  case  has  been 
tried,  within  three  days  after  the  verdict  or 
decision  was  rendered,  Is  a  sufficient  compli- 
ance with  the  statute  as  to  the  time  vltiiin 
which  an  application  for  a  new  trial  mast  be 
made  without  an  actual  presentation  of  such 
motion  to  the  court  within  the  three  days. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  |}  288»  240,  241;  Dec.  Dig.  | 

116,*] 

CommlBSloners*  <^dnion,  IMvlsltHi  No.  2. 
Error  from  District  Court,  Wagoner  Oonnty ; 
B.  G.  Allen,  Judge. 

Action  by  Ulysses  M.  Burcham  against  W. 
r.  EJdwards  and  Nathaniel  Peters.  Judg- 
ment for  plaintifl,  and,  from  an  order  grant- 
ing a  new  trial,  plaintUf  brings  error.  Af- 
firmed. 

Lex  y.  Decbard,  of  Okmulgee,  and  W.  D. 
Bynum,  of  Indianapolis,  Ind.,  for  plaintlfl 
In  error.  Z.  I.  J.  Holt,  of  Broken  Arrow, 
and  Stuart,  Cmce  k  Gilbert,  of  Oklalioma 
cat7,  for  defendantB  tn  error. 

HARBISON,  OL  This  action  was  tmms^t 
by  the  plaintUf  In  error,  as  plalntifl  bdow. 


wbo  obtained  a  Judgment  agalnat  defudants 
In  error,  as  defendants  below,  October  24, 
lOia  At  noon  of  October  27Ukt  court  ab- 
Jonmed  tw  a  few  days,  but  not  for  ttie 
term.  On  ttie  afternoon  of  October  27tli, 
defendants  filed  motion  for  a  new  trial 
among  the  papers  In  the  case  with  the  clerk 
of  the  district  court  The  motion  remained 
among  the  papers,  bnt  was  never  called  np 
by  the  moving  party,  nor  was  the  attention 
of  opposing  counsel  nor  the  oonrt  called  to 
it  during  the  remainder  of  the  term,  but  at 
a  subsequent  term,  which  was  held  by  a  dif- 
f^nt  Judge  to  the  one  who  tried  the  case  in 
February,  1011,  the  motion  was  called  op 
and  presented  by  defendant  Plaintiff  filed 
motion  to  dismiss  defendant's  motion  on  the 
ground  that  the  application  for  a  new  trial 
had  not  been  made  at  the  term  and  within 
three  days  after  the  Judgment  had  been  ren- 
dered. The  court  overruled  plain  tiff's  mo- 
tion to  dismiss  and  sustained  defendant's 
motion  for  a  new  trtaL  Both  these  assign- 
ments are  involved  in  the  question  whettm 
the  mere  filing  of  the  motion  for  a  new  trial 
in  the  clerk's  office,  wittiout  calling  the 
court's  attention  to  such  motion  <m  that  da^ 
or  at  any  subsequent  day  during  the  term, 
was  a  sufficient  compliance  with  secUon  5827, 
Comp.  Laws  1900,  which  requires  the  appli- 
cation to  be  made  at  the  term  and  within 
three  days  after  Judgment  Said  section 
6827  reads:  "The  application  ft>r  a  new 
trial  must  be  made  at  the  term  the  verdict, 
report  or  dedston  is  rendered,  and,  except 
for  the  cause  of  newly  discovered  evidence, 
material  for  Oie  party  ai^lytng,  wbl(*  ha 
could  not,  with  reasonable  diligence,  have 
discovered  and  produced  at  the  trial,  shall 
be  within  three  days  after  the  verdict  or  de- 
cision was  rendered,  unless  unavoidably  pre- 
vented." Section  4108,  SUt  1803.  Section 
5828  reads:  "The  application  must  be  by 
motion,  upon  written  groan  da,  filed  at  the 
time  of  making  the  motion.  The  causes 
enumerated  In  subdlvialon  two,  three  and 
seven  of  section  5825,  must  be  sustained 
affidavits,  showing  their  truth,  and  may  be 
controverted  by  affidavits."  Section  4190. 
Stat  1893. 

Plalntlir  In  error  contends  that  this  sta^ 
ute  requires  more  to  be  done  at  the  term 
and  within  three  days  after  Judgment  than 
the  mere  filing  of  a  motion  In  the  clerk's 
office.  The  gist  of  the  contention  is  that 
the  statute  requires  two  things  to  be  done: 
That  it  requires  the  ffilng  of  written  grounds 
for  the  motl(m,  either  in  open  court  or  In 
the  clerk's  office,  and  then  the  presentation 
of  audi  motion  within  the  time  and  at  the 
term,  and  that  the  mere  fllhig  of  the  written 
grounds  In  the  clerk's  office  would  not  pre- 
serve the  rights  of  the  movant,  unless  the 
motion  was  formally  made  to  the  court  or 
unless  the  oourTB  attention  was  called  to  It 
in  Bome  way  during  the  term  and  within  the 
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time.  This  mar  hare  been,  and  we  must 
concede  In  all  probability  was,  the  original 
intention  of  the  lawmakera  A  number  of 
states  have  followed  the  view  embodied  in 
this  contention,  as,  Montana,  Indiana,  New 
York,  Kentucky.  But  this  idoitlcal  question 
was  before  the  Court  of  Appeals  of  Kansas 
In  the  case  of  Freelove  r.  Gould,  3  Kan.  App. 
760,  45  Pbc.  454,  in  which  the  court  said: 
"The  proposition,  which  is  presented  and 
argued  with  mudi  skill  and  ability,  is  tliat 
It  is  not  sufficient  that  the  motion  for  a  new 
trial  be  filed  within  three  days  after  the  ver- 
dict or  decision  complained  of  is  rendered, 
but  that  the  motion  must  have  been  actually 
presented  to  the  court  within  that  time.  It 
is  claimed  tliat  a  written  motion  for  a  new 
trial  Is  not  required  by  the  statute;  that  it 
may  be  a  mere  verbal  application  to  the 
court,  based  upon  written  grounds  on  &1e  at 
the  time.  So  far  as  concerns  this  qnestion, 
sections  308  and  309  (identical  with  sections 
5827  and  5828,  supra)  of  the  Code  provide 
that  the  application  for  a  new  trial  must  be 
made  at  the  term  the  verdict  or  decision  was 
rendered  and  within  three  days  thereafter, 
upon  written  grounds  filed  at  the  time  of 
making  the  motion,  ^e  contention  is  that 
the  application  must  be  made  to  the  court; 
that  the  mere  filing  of  a  written  applica- 
tion with  the  clerk,  without  Its  being  actual- 
ly called  to  the  attention  of  the  court,  and 
thus  presented  to  it  within  the  three  days, 
is  not  a  compliance  with  the  statute  The 
argument  of  counsel  la  plausible  and  not 
without  force,  and  presents  a  question  which, 
at  an  earlier  period  in  the  practice  under  the 
Code  tn  this  state,  would  challenge  serious 
attention.  It  finds  support  in  the  following 
cases:  People  v.  Ah  Sam,  41  Cal.  C50;  Buck- 
ner  v.  Conly,  1  T.  B.  Mon.  [Ky.]  3;  Ei 
parte  Highland  Ave.  &  Rid.  Co.  [105  Ala. 
221]  17  South.  182;  Wallace  v.  Lewis,  9 
Mont  399  [24  Pac.  22] ;  Bmison  v.  Shepard, 
121  Ind.  184  [22  N.  EL  883].  So  far  as  we 
are  Informed,  this  question  has  never  been 
raised  or  passed  upon  in  this  state.  Occasion 
for  It  baa  been  frequent,  almost  every  vol- 
nme  of  the  r^rts  containing  cases  wherein 
the  Supreme  Court  l^aa  considered  the  man- 
ner and  time  of  making  a  motioa  for  a  new 
trlaL  These  sections  of  tlie  Code  have  been 
considered  and  applied  under  almost  every 
eoncelTable  state  of  facta.  It  has  been  the 
uniform  practice  In  this  state,  from  the  be- 
ginning, to  recognise  Uw  filing  of  a  wrttten 
motion  for  a  new  trial,  within  three  days, 
after  a  wdlct  or  dedaion,  as  an  application 
'mad«'  wifliiiL  the  mesnlng  of  wctlon  808, 
and  as  eauivalent  to  the  formal  making  and 
presentation  of  the  motion  to  the  court, 
vhldi  connaet  for  defendant  In  error  claim 
to  be  esaentUL  IfitdieU  t.  Milhoan.  11  Kan. 
617;  Nesblt  Hlnea,  IT  Kan.  816;  Fowler 
T.  Toung,  10  Kan.  lt!0;  Glaytmt  t.  School 
DlBtrtct.  20  Kan.  266;  Gruble  r.  Ryna,  23 
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Kan.  195;  Pratt  v.  Kelley.  24  Kan.  Ill; 
Hover  V.  T^mey,  27  Kan.  133;  Dyal  v. 
City  of  Topeka,  35  Kan.  62  [10  Pac.  161] ; 
Mercer  v.  Ringer,  40  Kan.  189  [19  Pac.  670] ; 
Deford  V.  Orvls,  52  Kan.  432  [84  Pac.  1044] ; 
Brewing  Association  v.  Wolff,  63  Kan.  323 
[36  Pac  711].  This  construction  of  the  stat- 
ute has  also  been  universally  acquiesced  in 
and  acted  upon  by  the  courts  and  by  the 
bar  of  the  state,  and  has  became  a  rule  of 
practice  as  thoroughly  established  as  If  di- 
rected by  the  very  letter  of  the  law.  The 
change  of  construction  contended  for  would 
not  only  revolutionise  Qie  practice,  but  would 
inevitably  result  In  the  doing  of  grievous 
wrong  to  Utlgauts  who  have  acted  In  rdl- 
ance  upon  the  established  rule." 

It  is  true  that  the  foregoing  opinion  was 
rendered  after  the  adoption  of  our  statute, 
and  that  we  are  not  necessarily  bound  by 
the  construction  therein  given  to  the  stat- 
utes ;  yet  because  the  reasoning  therein  and 
the  grounds  upon  which  it  is  based  are  so 
identically  In  point  with  the  facts  In  the 
case  at  bar  and  with  the  rule  of  practice 
existing  In  our  state,  we  are  persuaded  to 
follow  the  rule  therein  stated.  This  Iden- 
tical question  has  never  been  before  this 
court,  at  least  so  far  as  we  have  been  able 
to  find,  but  it  has  be^  the  universal  rule  of 
practice  In  this  Jurisdiction,  since  the  adop- 
tion of  the  Kansas  Code,  to  treat  the  mere 
filing  of  the  written  grounds  for  a  new  trial 
at  the  term  and  within  the  time,  as  suffi- 
cient to  preserve  theh  movant's  rights.  For 
these  reasons,  and  for  the  reasons  stated  In 
the  opinion  quoted  from,  the  rule  therein  is 
followed. 

The  Judgment  Is  affirmed. 

Pm  CURIAM.  Adopted  In  whole; 


FRIBDMAN  &  CO.  v.  STATBi 
(Supreme  Court  of  Oklahoma.   April  4,  1918.) 

(BvOabu*      tJk«  Oovrt.) 

1.  AonoN  (S  4*)— Right  of  Aciioh— Ixxboai, 
Tbanbactions. 

The  doors  of  the  court  are  closed  to  a  liti- 
gant who  founds  bis  action  on  his  own  viola- 
Bon  of  the  law. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  H  17-24;  Pec  Dig.  {  I*] 

2.  Appeal  and  Ebbob  (|  1010*>- Bavnw — 
Sdfficiency  of  Dvidence. 

The  findiu^B  of  the  trial  coart  on  an  issue 
of  fact  properly  submitted  to  it  will  not  be  set 
aside  by  the  Supreme  Goart,  where  the  finding 
is  supported  by  any  substantial  evidence. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
H  3079-^82,  4U24;  Dec 

l>ig.  i  1010.*] 

CommlsstonerB*  Opinion,  Dlrlsion  No.  2. 
Xkior  from  Pottawatomie  Connty  Court; 
Rona  F.  Lockrldge,  Judg& 

Seizure  by  the  state  of  Oklahoma  of  cer^ 
tain  whisky,  and  Friedman  it  Co.  petition  to 
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Interplead.  Petition  danled,  and  from  a 
jndgmoit  of  emflacatkm  Friedman  ft  Go. 
bilnK  error.  Afflnned. 

Lydlck  ft  Bsgerinan,  of  Shawnee,  for  plain- 
tiff In  error.  C  P.  Holt,  of  Shawnee,  Hnn- 
ter  Johnson,  of  Holdenville,  and  Chaa.  W. 
Friend,  of  Shawnee,  for  the  State. 

BREWER,  a  Forty-e^ht  cases  of  whla- 
kj  were  seized  by  the  sheriff  of  Pottawato- 
mie county  onder  a  search  and  aelznre  war- 
rant In  the  railroad  frelghttaoose  In  the  city 
of  Shawnee.  Friedman  &  Co.  came  Into  the 
case  by  Interplea  and  claimed  the  whisky, 
and  demanded  a  retnm  thereof,  on  the 
ground  that  It  was  an  nndellrered  Interstate 
shipment,  and  that  aa  such  it  was,  at  the 
time  of  seizure,  not  subject  to  the  police 
power  of  the  state.  Dpon  a  trial  before  the 
county  Judge  the  prayer  of  the  interpleader 
was  denied;  the  court  finding  from  the 
agreed  facts,  and  other  evidence  that  the 
shipments  were  made  to  a  fictitious  person; 
that  under  the  arrangements  and  method  of 
handling  the  shipments  that  a  delivery  into 
the  warehonse  of  the  carrier  was  a  construo- 
tlve  delivery  to  the  persona  who  were  to  ao- 
tnally  handle  and  dispose  of  the  whisky. 
Upon  these  findings  of  facts  the  court  confis- 
cated the  whisky;  from  this  Judgment  of 
confiscation  Friedman  ft  Co.  appeal. 

The  record  discloses  that  the  48  cases  of 
whisky  were  shipped  by  appellants  from  Ft 
Smith,  Ark.,  in  the  names  of  J.  Hall  and 
Jno.  Hall,  10  cases  February  20,  20  cases 
February  22,  and  20  cases  February  24, 1911 ; 
that  a  case  contains  3  gallons;  that  sepa- 
rate bills  of  lading  were  issued  for  each  2 
cases.  Thus  when  a  shipment  of  10  cases 
were  made  they  would  go  under  five  bills  of 
lading,  etc.  These  five  bills  of  lading  were 
sent  to  a  bank  In  Shawnee  with  a  draft  at- 
tached to  cover  the  value  of  the  entire  10 
cases.  Bach  of  the  bills  of  lading  in  a  par- 
ticular shipment  would  bear  the  same  gener- 
al shipment  number,  and  accompanying 
would  be  Inclosed  an  envelope  addressed  to 
shipper  at  Ft  Smith,  with  this  general  ship- 
ment number  on  the  back  of  it  to  be  used 
In  remitting  the  proceeds  of  the  drafts. 

It  Is  admitted  that  450  cases  of  whisky 
had  been  received  In  the  name  of  John  Hall 
at  this  depot  within  the  period  of  30  days 
next  prior  to  the  shipments  in  suit  and  that 
no  such  person  as  John  Hall  had  ever  receiv- 
ed personally  a  single  case  of  the  goods,  but 
that  a  local  transfer  company  uniformly  pre- 
sented the  bill  of  lading  and  actually  receiv- 
ed the  goods  and  hauled  them  away  from 
the  depot  As  each  bill  of  lading  was  pre- 
sented, a  statement  purporting  to  be  signed 
by  John  Hall  was  filed,  stating  that  the  Uq- 
uor  was  solely  for  his  and  his  family's  use. 
These  statements  to  the  agent  covered  an 
average  of  10  to  15  cases  of  whisky  a  day. 
The  agent  admitted  that  for  a  month  or  two 
be  kept  on  hand  In  the  freight  warehouse  an 
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average  of  00  cases  ot  whisky  «t  an  times 
to  be  hauled  away  as  tike  bills  of  lading  were 
presented  by  transfer  company.  A  portion, 
bnt  not  all  of  these  cases,  of  whisky  were 
shipments  from  appellants.  The  shipments 
in  suit  bad  ben  In  the  d^t  from  13  to  17 
days,  hxxt  while  there  other  siblpniaili  were 
being  taken  oat  and  dlq^osed  of  dally.  Tbe 
450  cases  of  whisky  handled  by  tbe  transfer 
company  within  the  80  days  prior  to  the 
seizure  involved  hen  "were  all  deUvoed  In 
and  abont  Shawnee  to  Individuals."  These 
deliveries  of  cases  of  whisky  "wen  made 
*  *  *  some  of  than  in  Qie  early  momlnff 
before  dayllgbt  and  scmie  after  daylight,  and 
that  some  were  made  In  the  late  evenlnc  be- 
fore dark  and  some  aftw  daife." 

Tha  <iiiestlon  bere  Is:  Wore  tbese  livms 
undelivered  Interstate  i^ilpmaits  and  protoet- 
ed  by  the  federal  laws  as  audi;  or  were  ap- 
pellants, viewed  from  the  drcQmstaWMS  of 
the  case,  the  evlduic^  and  inferences  nat- 
urally flowing  ther^rom,  themselves,  throogh 
artifice  and  device,  ei^aged  in  tbe  nnlawfol 
sale  of  liquors  In  ShawneeT 

[2]  1.  The  court  found  that  John  Hall  was 
not  a  parson,  and  that  the  conslgnmentB  to 
him  were  to  a  flctitioaB  consignee.  The  evi- 
dence warranted  this  finding.  The  sheriff  and 
a  deputy  shoiff  who  had  tried  to  learn  of  such 
a  man  and  could  find  no  trace  of  him  testi- 
fied that  they  knew  of  no  such  man.  Like- 
wise a  newspaper  man  and  oth«s.  The  coun- 
ty Judge  of  the  county,  who  made  the  find- 
ing, lives  there,  and  has  lived  there  tor 
years,  ran,  and  been  elected  to  office.  It 
is  inconceivable  that  a  man  could  do  so  flour- 
ishing a  liquor  business  as  appellant  claims 
John  Hall  was  doing,  and  yet  be  unknown 
in  a  community.  He  was  handling,  if  appel- 
lants' contentions  are  true,  450  cases  of  whis- 
ky a  month ;  this  is  1^00  gallons.  It  Is  more 
than  a  barrel  a  day.  No  such  appellation  as 
bootlegger  could  fit  such  a  trader ;  he  was  a 
wholesaler.  If  he  existed,  he  must  have  had 
numerous  customers,  some  one  could  surely 
have  been  produced  who  had  the  doubtful 
honor  of  his  acquaintance.  The  banker,  who, 
if  appellants*  contention  is  true,  received  the 
cash  on  his  drafts  and  delivered  him  numer- 
ous bills  of  lading  every  day,  could  have  easi- 
ly set  the  matter  of  his  Identity  at  rest  The 
transfer  man  who  really  received  all  the 
shipments  and  who  the  depot  agent  says  in- 
troduced to  him  before  the  whisky  enterprise 
was  begun,  a  man  he  said  was  John  Hall, 
could  surely  have  cleared  the  matter  np,  but 
did  not  Neither  did  anybody  claiming  to  be 
Identified  with  appellants  say  there  was  Buch 
a  man.  Had  the  learned  and  well-known  at- 
torney representing  appellants  stated  to  the 
court  that  he  had  positive  knowledge  of  such 
a  man  as  John  Hall,  his  word  without  the 
formality  of  an  oath  would  most  likely  have 
sufficed.  Considering  what  was  proved,  and 
the  significance  of  what  could  have  been  so 
easily  proved.  If  true,  and  was  not,  the  court 
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properly  found  tbere  was  no  esnch  man,  and 
that  appellantB  were  shipping  in  a  wholesale 
way  these  liquors  to  a  fictitious  name. 

The  appellants  must  hare  known  how  their 
business  was  being  conducted;  the  remit- 
tances through  the  bank  as  their  goods  were 
taken  out  under  waybills  the  bank  surren- 
dered afforded  notice.  Our  common  knowl- 
edge teaches  us  that  these  dealers  would  not 
ship  such  quantities  of  merchandise  for  so 
considerable  a  period  of  time  to  a  flctitiona 
name,  and  not  know  how  they  w&e  being 
disposed  of.  The  redemption  of  the  way- 
bills also  gare  notice  that  the  wartibouse  of 
the  railroad  had  been  converted  into  and 
was  being  used  as  a  place  of  storage  for  the 
liquors  to  suit  the  convoiience  of  the  trade. 
The  only  reasonable  Inference  from  all  this 
is  tbat  app^lants  were  either  shipping 
these  goods  to  tbe  trausfer  company  and 
marking  them  wlOt  a  flctltloiw  name  for  its 
protectifnit  or  tliey  were  shlpplnc  tibem  there 
for  th^  own  dellTeiy  to  Shawnee  as  a  place 
of  destination,  until  orders  aoUdted  by  their 
agents  could  be  filled  with  dlspatcb  by  the 
dfilivery  of  a  bill  of  UuUng  which  could  en> 
title  tJie  customer  to  a  delivery  of  the  goods. 
I  say  one  ot  tbaae  explanaflons  la  to  be  legit- 
imately InfKxed  from  the  facts  shown  and 
the  circomstanoes  and  situation  presented. 
In  either  erait  the  appellants  wer»  violat- 
ing tbe  law.  If  tiiay  were  knowingly  ship- 
ping in  a  fictitious  name  to  shield  the  real 
consignee,  th^  violated  the  laws  of  the 
United  States.  Section  24(^  Federal  Criminal 
Code  19ia  Act  March  4.  190B.  e.  821.  36 
Stat  U87  (U.  a  Compw  St  Snppw  lanu  »• 
1682). 

[1]  If  they  were  shipping  for  th^  own  de> 
livery,  they  were  violating  tbe  state  law 
against  the  sale  of  liquors,  and  in  either 
event  their  cause  of  action  (Interplea)  la 
founded  upon  and  grows  out  of  their  own  un- 
lawful acts,  and  under  well-settled  rules  the 
doors  of  the  court  are,  as  tbey  ought  to  be, 
closed  against  them.  Haley  &  Co.  v.  State, 
125  Pac.  736;  Blunk  v.  Waugb.  82  Okl.  616, 
122  Pac.  717,  39  li.  R.  A.  (N.  S.)  1093,  and 
cases  cited.  We  are  well  aware  of  the  hold- 
Ings  of  this  court  relative  to  interstate  ship- 
ments and  the  necessity  for  a  delivery  of  the 
goods  to  customer  (State  v.  18  Casks  of  Beet, 
24  Okl.  786,  104  Pac.  1093,  26  L.  B.  A.  [N. 
S.]  492;  St  L.  &  S.  F.  By.  Co.  v.  State.  26 
OkL  800,  109  Pac  230;  G.,  a  ft  S.  F.  By. 
Co.  T.  State  ex  rel.  Caldwell.  28  OkL  764, 
116  Pac.  176,  35  li.  B.  A.  (N.  S.]  456,  foUow- 
Ing  the  Supreme  Court  of  the  United  States 
in  Bhodes  v.  Iowa.  170  U.  S.  412, 18  Sup.  Ct 
664,  42  Ed.  1088.  1006;  Heymann  v.  So. 
By.  Co.,  203  U.  S.  270,  27  Sup.  Ct  104.  61  L. 
Ed.  178,  7  Ann.  Cas.  1130;  Adams  Egress 
Co.  V.  Kentucky,  206  U.  S.  129.  27  Sup.  Ct 
606,  51  L.  Ea.  087,  and  other  cases);  but 
the  case  at  bar  is  rested  on  the  proposition 
that  the  evidence  and  natural  Inferences  to 


be  drawn  from  It  and  the  surrounding  cir- 
cumstances, Justify  the  conclusion  that  the 
appellants  were  through  devices  and  artifice 
violating  the  laws  of  the  state  by  selling  liq- 
uors in  the  city  of  Shawnee,  and  of  the  Unit- 
ed States  by  shipping  liquors  from  out  the 
state  into  It  to  a  fictitloua  consignee. 
The  cause  should  be  affirmed. 

FEB  CUBIAU.   Adopted  In  whol& 


FOSTER  et  al.  v.  HOFF  et  aL 
(Supreme  Court  of  Oklahoma.  April  4, 1A13.) 

(SfVaUu  6v  tk«  Court,) 

L  Fka-dds,  Statotb  or  (|  ISl*)  —  Coktbact 
FOB  Sali  or  LAnn— Modification. 

Where  the  purchaser  owes  the  seller  mon- 
ey as  the  purchase  price  of  land  under  a  writ- 
ten contract  of  sale  theretofore  made,  a  verbal 
direction  from  tbe  seUer  to  the  parchaser  to 
pay  a  part  of  the  purchase  price  later  to  be- 
come due  Ho  third  persons  in  discharge  of  obli- 
gations of  tiie  seller  Is  an  orii^nal  undertaking, 
and  does  not  add  to  or  contradict  the  contract 
formerly  entered  into  for  the  sale  of  landSt  re- 
quired by  the  statute  to  be  in  writing. 

[Ed.  Mote.— For  other  eases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  II  288,  284;  Dee.  Dig.  I 
131.*] 

2.  JuoQUBiiT  (I  204*)  — Dbcbxk  — BqUXTT— 
Scots  or  Bkuep. 

A  court  of  equity,  looUog  beyond  the  mere 
form  of  things  to  their  substance,  has  power  to 
decree  such  relief  to  tiie  parties  as  appears 
5u8t  and  right  and  aa  best  ealcalated  to  pro- 
tect their  rights  under  the  situation  presmted 
by  the, record. 

[Ed.  Note.— For  other  cases,  see  Jadgment 
Cent  Dig.  S  376;  Dec  Dig.  |  204.*] 

Commissioners'  Opinion,  Division  Mo.  2. 
Error  from  District  Court,  Okmulgee  Coun- 
ty; W.  h.  Bamum,  Judge. 

Action  by  John  B.  Harrison,  Administra- 
tor, against  J.  O.  HofC  and  otlurs,  in  which 
John  W.  Foster  and  others  Intervene.  From 
the  Judgment  Foster  and  others  bring  error. 
Modified  and  affirmed. 

Merwlne  &  Mewhouse,  of  Okmulgee  for 
plaintiffs  in  error.  Owen  ft  Stone^  ct  Mns^ 
gee,  for  defendants  In  error. 

BBEWER.  O.  John  Brown,  a  Creek  Freed- 
man,  was  allotted  as  surplus  the  N.  ^ 
of  the  N.  W.  %  and  the  S.  W.  %  of  the 
N.  W.  14  of  section  13,  township  18  north, 
range  13  east  The  S.  E.  %  of  the  M. 
W.  ^  of  said  section  was  allotted  to  him 
as  homestead.  Beginning  In  the  year  1904, 
the  allottee  made  various  deeds  of  con- 
veyance to  all  or  parts  of  his  allotment  to 
various  persons;  viz.,  Bradl^  Bealty  Bank 
&  Trust  Company,  Scott  Yeatman,  Continen- 
tal Land  Company,  H.  L.  Braves,  who  later 
conveyed  to  Elmer  E.  Lowe,  H.  A.  Leekley, 
and  P.  E.  Heckman.  These  conveyances  all 
appear  to  have  been  made  prior  to  May  1. 
1907,  on  which  date  the  allottee  executed 
and  had  recorded  In  the  proper  recording 
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district  a  dlsafBrmance  of  all  deeds  and 
conveyances  executed  prior  thereto,  on  the 
dalm  of  minority  at  the  time  of  ezecntion. 
This  paper  asserted  that  the  allottee  became 
of  fall  age  on  the  date  of  its  filing,  May  1, 
1007.  On  May  2,  1907,  John  Brown  convey- 
ed, for  an  expressed  consideration  of  $1,500, 
the  surplus  land  to  Whitlow,  Whitfield,  Fos- 
ter, and  Taylor;  Whitlow  later,  in  May,  hav- 
ing conveyed  to  Whitfield.  On  July  27, 1907, 
Wbitfleldt  Foster,  and  Taylor  conveyed  by 
warranty  deed  to  J.  Q.  Hoff  the  said  surplus 
allotment  Contemporaneous  with  this  deed, 
these  parties  and  Hoff  entered  Into  a  written 
contract,  the  terms  of  which  will  be  referred 
to  later.  The  matters  Involved  in  this  ap- 
peal revolve  around  this  last-mentioned  deed 
and  the  contemporaneous  contract  executed 
between  these  parties.  In  January,  1908, 
Brown  conveyed  the  homestead  to  Hoif,  who 
later  quitclaimed  it  back.  In  January,  1908, 
Brown  conveyed  the  surplus  allobnent  to 
HoflC.  In  August,  1908,  Brown  conveyed  Ills 
homestead  to  J.  L.  Peacock.  Brown,  the 
allottee,  died  about  October  15,  1908.  After 
the  death  of  the  allottee,  his  father,  Samp- 
son Brown,  and  his  mother,  Jane  Brown, 
quitclaimed  all  the  allotment  to  HoCf.  On 
April  12.  1909,  Sampson  Brown  deeded  all 
the  land  to  Morris  Mannuel,  who  od  Angast 
Q,  1909,  mortgaged  it  to  John  B.  Meserve. 

This  salt  was  brought  by  John  B.  Harri- 
son, administrator  of  John  Brown's  estate,  to 
have  all  the  parties  holding  deeds  to  bring 
same ,  into  court  for  examination  to  deter- 
mine who  of  the  deed  holders,  if  any,  has 
title  to  the  lands,  and  what  sum  of  money 
may  be  doe  the  estate  of  John  Brown,  and 
by  whom  due,  and  for  cancellation  of  all 
Invalid  deeds,  as  clouds  oh  Qie  title,  eta 
Foster  and  Taylor,  who  had  acqolred  the  In- 
terest of  Whitfield,  Intervened  In  the  salt  of 
the  administrator  and  set  up  their  claims  of 
title  through  the  deed  of  May  2,  1907,  and 
th^  sale  to  Hoff,  and  asked  that  title  be 
quieted  and  for  a  lien  and  foreclosure 
against  Hoff  for  a  balance  of  pnndiase  iirlee 
allied  to  be  due  them. 

Defoidant  Hoff  filed  answer  to  the  plea  of 
intervention  and  cross-petition  of  Foster  and 
Taylor,  admitting  their  deeds  to  him,  but  de- 
nying that  they  conveyed  tltl^  and  fbea  set 
up  the  contract  executed  amtranporaneoaaly 
with  the  deeds,  and  that  under  said  o(»itract 
interveners  had  bound  themselves  to  convey 
a  perfect  title  in  fee  simple,  subject  to  the 
opinion  of  defendant's  attorney.  That  bis 
attorney  had  refused  to  pass  the  title  ten- 
dered defendant,  and  had  notified  Interven- 
ers that  the  various  deeds  and  conveyances 
executed  by  the  allottee  were  clouds  on  the 
title  and  would  have  to  be  removed  by  pur- 
chase or  litigation.  That  Interveners  had 
acted  on  the  opinion  of  such  attorney  and 
had  authorized  and  directed  defendant  to 
bny  the 'Claims  of  the  various  deed  holders, 
where  It  could  be  done  tor  a  reasonable 


price,  and  to  charge  such  sums  expended  in 
clearing  the  title  against  the  balance  of  the 
purchase  price  due  from  defendant  to  Inter- 
veners. Defendant  claimed  that  he  had  so 
paid  out  sufficient  to  liquidate  the  entire  bal- 
ance of  purchase  price. 

J.  L.  Peacock,  being  concerned  only  with 
the  homestead  allotment,  admitted  an  in- 
debtedness of  9406  and  interest  on  the  par- 
chase  price  of  the  land,  and  paid  it  Into  court 
for  the  benefit  of  the  party  found  entitled  to 
it  The  administrator  claimed  It,  and  like- 
wise defendant  Hoff  claimed  it  on  the  ground 
that,  through  the  various  deeds,  he  should 
receive  the  sum  under  the  doctrine  of  sal»o- 
gation.  On  July  8,  1910,  the  court  rendered 
Judgment  qnletlng  the  title  of  Peacock  in 
and  to  the  homestead  and  canceling  all  deeds 
appearing  as  donds  against  his  title.  No  ex- 
ceptions were  noted.  The  disposition  of  the 
funds  he  had  paid  Into  court  was  postponed 
until  final  trial.  On  July  7,  1910,  the  cause 
was  1}y  agreement  and  consent  ordered  re- 
ferred to  a  referee  to  try  the  Issues  of  law 
and  tect,  and  to  preserve  and  return  the 
evidence  taken  and  rqport  his  contusions  of 
both  law  and  fact 

The  referee  filed  his  finding  of  Cact,  from 
whldi  we  Bommarlae:  (1)  That  Jolin  Brown 
became  of  fall  age  Meiy  1,  1907,  and  died 
about  October  16, 1906.  Tbnt  be  received  the 
lauds  as  stated  in  the  ideadlngs  as  an  al- 
lotmoit  (2)  That  John  Brown  bad  uecut* 
ed  the  various  deeds  mentioned  in  the  plead- 
ings and  had  on  May  1,  1807,  ezeented  and 
filed  a  dlsafflrmance  of  all  of  bis  inlor  deeds. 
That  on  May  2, 1907,  he  conveyed  bis  surplus 
allotment  to  interveners  for  a  consideration 
of  $1,500,  ef  which  Inttfvenm  actually  paid 
9800i  That  Interveners  oonv^red  the  surplna 
allotment  to  defendant  Hoff  for  conridoatUm 
of  $3,600  Jnly  2, 1907.  (3)  TUat,  at  tbe  time 
of  the  aecntion  of  the  deeds  to  Hoff  by  In- 
terreoers,  the  parties  ezeented  a  written  con- 
tract relating  to  tbe  sale,  as  set  ont  in  tbe 
record,  and  tbat  the  fact  that  John  Brown 
bad  made  these  various  prior  deeds  to  other 
parties  was  well  known,  and  that  tbe  ques- 
tion as  to  the  precise  time  at  wbldi  Brown 
attained  his  majori^  waa  In  doubt  That, 
in  conslderatl(m  of  sndi  tacts  and  knowledge^ 
it  was  agreed  brtween  interveners  and  de- 
fendant that  these  conveyances  should  be  re- 
moved as  donds  on  tbe  title  boTore  tbe  tntna- 
action  was  fully  oonsommated,  and  defend- 
ant Hoff  was  given  authority  to  boy  oat  tbe 
holders  of  these  outstanding  deeds  and  to 
procure  quitclaims  or  rtieases  from  them 
for  such  reasonable  sums  as  might  be  neces- 
sary to  procure  same,  but  tbat  sndi  antbority 
did  not  extend  to  any  sums  paid  the  allot- 
tee or  to  his  heirs  after  bis  death.  That 
pursuant  to  such  authority,  defendant  paid 
out  various  sums  amounting  to  $1,400.  (4> 
That  Hoff  furnished  the  consideration  to 
Brown  for  a  deed  dated  January  6,  1908; 
which  is  included  in  tbe  ilAOO.  OR  That  de- 
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fCDdant  HotE  bad  paid  to  Brown  at  rarlons 
times  $2,066,  which  he  considered  as  pay- 
ments oD  both  the  snrplus  and  homestead, 
but  that  Interveners  bad  not  authorized  those 
payments  on  their  account  (The  referee 
allowed  Hoff  a  credit,  however,  in  the  sum 
of  |700  on  account  of  these  paymentE;  the 
same  being  the  balance  due  Brown  by  In- 
terveners.) "Tour  referee  further  finds 
that  at  no  time  since  the  execution  of  the 
deeds  and  contract  mentioned  as  having  been 
executed  by  and  between  Whitfield,  Foster, 
and  Taylor,  upon  the  one  band,  and  the  de- 
fendant Hoff  on  the  other,  on  the  27th  day 
of  Jnly»  1807,  have  either  of  the  parties  to 
that  transaction,  in  any  manner,  expressed  a 
desire  to  rescind  the  same,  but  all  parties 
hare  by  their  acts  and  conduct  indicated  a 
desire  to  complete  and  carry  out  the  trans- 
action as  a  sale  of  the  land.**  (7)  That,  aft- 
er the  sale  by  interveners  to  HofF,  possession 
oC  port  of  the  land  was  not  given  for  some 
time,  and  on  this  account  Hoff  was  allowed 
a  credit  of  $120.  These  credits.  $1,405.  $700, 
and  $120,  as  the  referee  found  left  owing  by 
Hoft  $1,875  of  Ow  original  pntchase  i^ce  of 
$3,600. 

The  referee  conclnded  as  a  matter  of  law: 
CD  Tbat  the  deeds  trom  the  allottee  dated 
Hay  2,  1907,  conveyed  to  interveners  fuU 
title  to  the  snrplua  allotment  (2)  Tbat  the 
deeds  frmn  InterveomB  to  defendant  Hoff 
conveyed  to  Hoff  fee-almple  tlUe.  0)  That, 
as  interveners  and  defendant  bad  by  their 
acts  and  conduct  Indicated  a  deidre  and  tlie 
intention  to  treat  the  transactiw  as  an  ab- 
solute sale  of  tbe.  property,  defendant  is  en- 
titled to  credit  In  tbe  accounting  for  the  $700 
paid  tbe  allottee,  and  which  was  due  bim  by 
IntOTeners,  and  for  tbe  other  sums  paid  in- 
tenroiers  and  paid  others  by  their  antbor- 
1^.  (4)  Tbat  the  allottee  Johnnie  Brown, 
havii^  during  lifetlnie  been  fully  paid  the 
consideration  agreed  to  be  paid  by  Foster 
and  Taylor  and  their  associates  for  said  sur- 
plus allotment  the  plaintiff  (administrator) 
is  not  entitled  to  recover  herein  anything  on 
that  account  (6>  Tbat  It  would  be  Inequi- 
table to  charge  defendant  Hoff  interest  prior 
to  final  decree.  (8)  Tbat  Hoff  was  not  enti- 
tled to  the  money  paid  into  court  by  Peacock 
on  Bocoont  of  tbe  homestead  allotment,  and 
tbat  tbe  same  should  be  paid  over  to  plain- 
tiff u  administrator  of  the  deceased  allot- 
tee. 

On  the  fbcts  found  and  conclnsions  of  law 
reported,  the  referee  recommended:  (1)  De- 
cree tor  plalntltr  administrator  for  the  $4^.- 
SO  proceeds  of  the  homestead,  and  tbat  the 
clerk  of  court  be  directed  to  pay  same  over 
to  him.  (2)  That  judgment  be  rendered  in 
favor  of  interveners  against  defendant  HolT 
In  the  sum  of  $1,376.  and  that  same  be  de- 
clared a  lien  on  tbe  surplus  allotment,  and 
providing  for  sale,  etc. 

The  interveners,  plaintiff  in  error  here, 
moved  to  cwflrm  the  report  of  tbe  referee 


and  for  Judgment  according  to  the  recom- 
mendations made  in  bis  report  Tbe  defend- 
ant Hoff  objected  to  the  rendering  of  a  de- 
cree against  him  for  tbe  balance  due  on  the 
purchase  price  of  the  lands  maiuly  for  the 
reason,  as  urged  there  and  here,  tbat  In- 
terveners were  not  entitled  to  a  present  Judg- 
ment because  defendant  H.  L.  Graves  and 
Ills  grantee,  Elmer  E.  Lowe,  claimants  under 
allottee's  deed  of  April  9,  1907,  bad  been 
brought  into  the  case,  and  their  deeds  ad- 
Judged  invalid  on  summons  by  publication; 
no  personal  service  of  summons  being  made 
on  them.  And  that  therefore  they  had  tbe 
right  under  the  law  to  appear,  and  by  prop- 
er showing  made  (section  5617,  Comp.  h. 
1908)  have  the  case  opened,  and  their  rights 
under  their  deeds  determined,  within  three 
years  after  the  final  decree.  Tbat  therefore 
their  deeds  were  still  a  menace  and  cast 
serious  doubts  on  defendant's  titie,  and  that 
under  the  agreements  made  betwe^  the  par- 
ties, as  found  by  the  master,  intervoiers 
were  not  entitled  to  tbis  balance  of  purchase 
prloe,  at  least  until  tbe  running  of  tbe  stat- 
ute. The  court  took  tbls  view  of  this  mat- 
ter and  dismissed  tbe  petition  of  Intorrenws, 
from  which  order  they  appeal. 

We  have  examined  ttw  evldoic^  which  Is 
voluminous  and  eonflictin&  and  believe  tbe 
finding  of  facts,  made  by  the  referee*  to  be 
supported  by  ample  evidence,  and  tbat  same 
should  stand  with  the  force  and  effect  tbat 
Special  findings  of  fact  by  a  Jury  should 
bav&  The  recommoidatiDn  of  the  refei^ 
ft>r  a  present  Judgment  In  favor  of  Inter- 
veners i^inst  the  defendant  Hoff,'  and  for 
a  lien  and  foreclosure  thereof  we  do  not 
b^eve  to  have  been  sound  under  tbe  facts 
found.  It  will  be  observed  that  these  par- 
ties by  their  agreements  and  conduct  as 
found  by  the  refiaee^  have  clothed  this  trans- 
action with  a  different  aspect  than  Is  usually 
presented  where  a  vendor  sues  a  vendee  In 
possession  for  purchase  mwey,  and  outstand- 
ing clouds  or  defects  in  tbe  title  are  sought 
to  be  set  up.  Tbe  referee  found  ;•'««• 
That  at  no  time  *  *  *  have  either  of  the 
parties  to  that  transaction,  in  any  manner, 
expressed  a  desire  to  rescind  the  same,  but 
all  parties  have  by  their  acts  and  conduct  in- 
dicated a  desire  to  complete  and  carry  out 
the  transaction  as  a  sale  of  the  land."  And 
referring  to  the  various  outstandlDg  deeds, 
Including,  of  course,  the  conveyance  to  H.  L. 
Graves  and  the  one  by  bim  to  Elmer  B. 
Lowe,  the  referee  further  found:  "It  was 
agreed  between  the  parties  that  said  con- 
veyances should  be  removed  as  clouds  upon 
the  title  before ,  tbe  transaction  was  fully 
consummated."  Under  this  finding  of  fact, 
tbe  transaction  was,  under  the  agreemert, 
not  fully  consummated,  so  as  to  entitle  the 
interveners  to  the  balance  of  tbe  purchase 
price  by  execution  in  foreclosure  ou  tbe  land, 
if  these  deeds  under  the  decree  La  the  case 
were  stUl  douds  tqion  tbe  tiUe,  rendwlng  It 
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nBMiMaltlflk  nldact  to  donbt  and  to  the 
danger  of  belac  defeated.  WlUlams  t.  Doo- 
Uttte  dim)  88  N.  w.  ssa 

lYke  deed  from  Brown  to  Graves  was  only 
SS  days  prior  to  the  deed  held  valid  in  this 
case;  the  determinhig  fiict  was  the  date  the 
allottee  became  of  age.  Shoold  the  grantee 
of  OraTes  open  np  the  decree  In  this  case  ad- 
jndgliig  this  deed  Invalid  and  convince  the 
ooort  that  the  allottee  was  In  fact  of  full 
aga  on  April  ft,  1907,  the  effect  would  be  to 
validate  the  Graves  title  and  to  destroy  de- 
fnidaofk  title  delivered  through  Interveners. 

[I]  Appdlants,  although  they  appeared  at 
Oie  time  to  be  saUsfled  with  the  amount 
fboDd  doe  than  In  the  accounting  by  the  r^- 
eree,  now  complain  that  error  was  committed 
In  allowing  proof  of  the  verbal  agreement 
and  direction  of  intervwiers  that  Hoff  buy 
itfeaseB  from  these  deed  holders  and  charge 
aame  against  the  purchase  price  on  the 
grooiHl  that  it  varied  the  terms  of  the  con- 
tract required  to  be  in  writing  under  the 
atatute  of  frauds.  We  do  not  think  this  con- 
tention sound  under  the  facts  presented  here. 
Under  the  contracts,  Interveners  were  under 
obligation  to  ronove  these  clouds ;  they  could 
employ  any  one  to  do  this;  Hoff  desired 
that  it  be  done;  interveners  must  see  that  It 
be  done  b^re  they  would  be  entitled  to  pay- 
ment of  the  purchase  price.  It  was  an  orig- 
inal undertaking,  merely  a  direction  by  the 
creditor  to  tibe  debtor  to  pay  third  persons 
money  in  discharge  of  the  creditor's  obliga- 
tions. This  did  not  vary,  add  to,  or  contra- 
dict the  written  contract  20  Cyc.  232,  and 
cases  dted;  Gent  Dig.  vol.  23.  Stat  of 
Frauds,  29;  Wood  (m  Stat  of  Franda,  p. 
407,  I  222,  and  Cases  dted;  Smith  on  the 
lAw  of  EVands,  818.  The  fiids  of  Boni- 
eamp  t.  Starbu«k,  26  OkL  488,  106  Pac.  8S0, 
are  not  similar  and  that  case  la  not  In  point 
The  evidence  was  competent 

This  brings  ns  to  a  pecnllar  sltnation.  Tin 
referee  made  a  correct,  eanltable  finding  of 
the  facta,  on  competent  evidence  and  erred 
only  in  reoommendii^  a  present  Judgment 
and  lien,  because,  nnder  the  peculiar  sltna- 
tion created  by  the  agreonent  and  conduct  of 
the  parties.  It  would  neither  be  lawful  nor 
equltaUe  to  make  the  defen^nt  pay  the  bal- 
ance of  purchase  price  nntli  the  menace  of 
the  Graves  deed  had  been  removed.  The  ac- 
tion of  the  court  was  correct  in  refusing  to 
follow  this  recommendation  for  the  same  rea- 
son. Under  this  somewhat  awkward  situa- 
tion, it  is  urged  with  tovce  that  we  ought  to 
simply  afBrm  this  case,  because  the  Interven- 
ers were  not,  at  the  time  of  trial,  entitled  to 
a  present  judgment  of  Hen  and  foreclosure; 
this  In  our  judgment  should  not  be  done  in 
the  present  sltnation.  Should  this  course  be 
followed,  and  then,  wltlf  the  lapse'  of  a  short 
period  of  time,  the  title  become  perfect  by 
the  flillure  of  the  parties  conatmctively  sum- 
moned to  come  Into  the  case  and  overturn 


it  these  interveners  would  then  have  to 
start  over  again  and  try  out  again  the  In- 
volved questions  of  fact  as  to  the  account- 
ing, and  be  embarrassed  with  the  question  of 
Just  how  far  the  decision  of  this  court  had 
concluded  them:  Such  a  result  wonld  not 
be  to  the  Interest  of  any  of  the  parties.  The 
tiUe  to  the  land  ought  to  be  set  at  rest  and 
the  parties  allowed  to  have  whatever  they 
are  entltied  to  as  speedily  as  possible. 

[2]  And  eqntty,  looking  beyond  the  mere 
form  of  things  to  their  substance,  has  power 
to  decree  such  relief  to  the  parties  as  ap- 
pears Just  and  right  and  as  best  calculated 
to  protect  their  rights  under  the  sltnation 
presented.  Vamer  v.  Rice,  44  Ark,  251; 
Texas  v.  Hardenbe^,  10  Wall.  (U.  S.)  89,  19 
li.  Ed.  839. 

The  Judgment  in  this  case  was  rendered 
December  SI,  1910;  unless  the  same  is  open- 
ed np  by  the  holders  of  the  Graves  claim  of 
title  in  a  few  months,  it  will  cease  to  be 
longer  any  menace  to  or  doud  on  the  tltie 
of  Hoff;  and,  in  such  event  he  should,  at 
the  expiration  of  such  time,  pay  Interveners 
the  amount  he  owes  them  as  found  by  the 
referee.  And  In  such  event  having  had  the 
possession  of  the  land  with  its  revenues,  law- 
ful interest  should  be  added  to  the  amount 
found  due  from  the  date  of  the  decree  In 
the  trial  court  Should  the  case  be  opened 
up  and  the  Graves  title  prevail,  Hoff  could 
not  be  made  to  pay  interv^iers  anything. 
Or,  In  case  It  was  opened  up  and  the  Graves 
tiUe  again  defeated,  it  might  be  that  Hoff 
would  be  enUtied  to  credit  on  the  amount 
due  to  Interveners  for  such  expenditures  in 
defending  the  titie  as  the  law  would  permit 
to  be  charged  against  them. 

Therefore,  this  being  purely  an  equitable 
proceeding,  we  fed  that  in  the  Interest  of 
all  the  partiea,  the  case  should  be  affirmed, 
save  aa  to  the  action  of  the  court  in  dismiss- 
ing interveners'  petition;  that,  as  to  this, 
hia  action  be  set  aside;  that  the  cause  be 
remanded  to  stand  open  as  to  jtnterveners 
and  Hoff ;  and  that,  as  to  tliem,  at  the  prop- 
er time  final  decree  be  entered  In  accordance 
with  the  views  abbve  stated. 

This  results  in  affirming  tti6  judgment  as 
modified,  with  directions. 

PEB  CUBIAlf.    Adopted  In  wholes 


BOESEB  T.  PEASE. 
(Supreme  Court  of  Oklahoma.   April  5,  1913.) 

(ByUabut  by  the  Court.) 
1.  Nbw  Teial  a  108*)— Newly  Disoovebed 

EVIOERCE. 

A  motion  for  new  trial  on  the  groand  of 
newly  discovered  evideuce  should  be  iDStained, 
when  it  appears  that  the  evidence.  If  pnMluced, 
would  probably  produce  a  different  result 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  H  226,  227;  Dec  Dig.  {  108.*] 
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'2.  Nkw  Tbial  (I  99*)— Nbwlt  Dxscotebbd 

Wb«re  tiie  newly  discovered  evidence  ti 
material  and  woald  probably  prodace  a  differ- 
ent result,  and  tbe  loBing  party  baa  not  failed 
to  prodace  it  at  tbe  trial  becaute  of  lack  of 
diligence  on  bis  part,  a  motion  for  new  trial  on 
that  ground  sbould  be  sustained. 

[Bd.  Mote.— For  other  cases,  aea  New  Trial, 
Cent  Dig.  }|  201-207;  Dec.  Dig.  S  00*] 

8.  WlTOKSSBS  (i  2ie*)— COMMTBNOT— PHTBI- 

ouns. 

The  testimony  of  a  physician  or  surgeon, 
concerning  any  commnnication  made  to  him  by 
his  patient  with  reference  to  any  physical  dis- 
ease, or  any  knowledge  obtained  by  him  from 
a  physical  examination  of  such  patient,  may  he 
required,  if  the  patient  offers  himself  as  a  wit- 
ness and  testifies  upon  the  same  subject 
C!omp.  £aw8  1909,  |  6842. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
G«it  Dig.  H  700.  781,  782;  Dee.  Dig.  {  219.^1 

Oommlssloners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Tulsa  Gounty; 
L.  M.  Foe,  Judge. 

Action  by  Minnie  A.  Pease,  plaintiff  below, 
defendant  In  error,  against  W.  H.  Boeser, 
defendant  below,  plalntur  in  error,  to  recover 
damages  for  personal  Injuries.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Be- 
versed  and  remanded. 

Martin,  Bice  &  I^ona,  of  Tulsa,  tor  ptaint- 
tlff  In  oror.  Bandolpb  ft  Haver,  of  Tnlaa, 
for  defendant  in  error. 

AMES,  a  The  plalntur  In  this  case  was 
Injured  by  being  thrown  tran  a  carriage. 
The  carriage  was  turned  over  by  frightened 
hoieea  running  awi^.  The  horses  took  frl^t 
from  defendants  automobile  on  atu  of  tlie 
streets  of  Tolsa.  The  idalntlff  and  her  child 
were  sitting  on  the  rear  seat  of  the  carriage, 
which  was  being  driven  sontb  on  Boulder 
avenue  close  to  the  Intersection  of  Second 
street  When  the  carriage  was  about  ISO 
feet  from  the  comer,  the  automobile  turned 
north  on  Boulder  at  a  speed  estimated  by 
various  witnesses  of  from  8  to  20  miles  per 
hour.  There  was  some  evidence  tending  to 
show  that  the  automobile  went  north  about 
the  center  of  the  street,  although  tbe  great 
majority  of  the  witnesses  t^tified  that  it  was 
close  to  the  east  curb  Iin&  When  tbe  horses 
saw  the  automobile,  they  were  frightened, 
bnt  the  driver  did  not  lose  control  over  them 
until  the  automobile  had  passed,  when  they 
ran  away,  throwing  out  tbe  plaintiff  and  In- 
juring her.  Tbe  Jury  returned  a  vwdlct  for 
the  plaintiff  for  $3,100. 

Several  errors  are  assigned  and  discussed, 
but  It  will  only  be  necessary  to  examine  the 
one  growing  out  of  the  ruling  of  the  court  on 
a  motion  for  new  trial  on  tbe  ground  of  new- 
ly discovered  evidence. 

The  plaintiff  alleged  that  she  sustained 
numerous  injuries  by  reason  of  the  accident, 
and,  among  others,  that  she  was  injured  in- 
ternally, and  that  these  Internal  Injuries 
caused  severe  and  acute  pains  In  her  back 


and  severe  headaches  and  fevers,  and  tliat 
these  injuries  were  perownent  Her  testi- 
mony was  to  the  effect  that  prior  to  the  ac- 
cident she  was  in  good  healtti,  but  that  since 
the  accident  she  had  had  poor  health,  had 
suffered  a  great  deal  with  her  ba<^,  and  had 
had  headaches,  and  was  unable  to  work 
without  the  recurrence  of  these  pains;  that 
prior  to  this  accident  she  had  not  had  these 
backaches  and  headaches  "to  amount  to  any- 
thing at  alL"  One  of  the  witnesses  offered 
by  the  plaintiff  prior  to  the  time  she  testified 
was  Dr.  Grosshart,  who  was  one  of  the  phy- 
sicians called  by  the  plaintiff  immediately 
after  the  accident  His  testimony  in  chief 
was  confined  to  the  condition  in  which  he 
found  the  plaintiff  at  the  time,  and  his  cross- 
examlnatlm  was  Unwise  so  confined.  After 
the  trial,  the  defendants  attorneys,  while 
lundilng  with  this  doctor,  wen  informed  by 
him  that  some  six  or  seven  or  eight  months 
prior  to  tlie  accident  he  had  examined  ttw 
plaintiff  and  found  that  at  that  time  her 
uterus  wfts  enlarged  and  that  its  supports 
were  flabt^;  that  ^  complained  of  ptijm  In 
her  back  and  head ;  and  that  ttxe  omdltlon  In 
wbich  he  found  bar  was  one  that  would  nat- 
urally produce  headaches  and  pains  in  her 
back.  The  defmdant  thereupon  filed  a  mo- 
tion for  new  trial  upon  the  ground  of  this 
newly  discovered  evldotce,  and  upon  this 
motitm  a  liearli«  was  bad,  at  which  it  devel- 
ooea  that  Dr.  Oroasbart  waa  Utterly  hos- 
tile to  tiie  defendant;  that  he  would  not  have 
disclosed  these  facta  to  the  defendants  at* 
tomeys  bnt  for  tbe  reason  that  he  thought 
tbe  case  waa  finally  disposed  of;  tliat  he 
yielded  the  information  at  tbe  hearing  relnc* 
tantly ;  that  the  facts  which  he  had  disclosed 
to  the  defoidant's  attorneys  were  substan- 
tially as  testified  to  by  him.  The  motion  for 
new  trial  was  overruled. 

It  seems  apparent  to  us  that  this  testimony 
was  material.  The  only  evidence  on  the 
subject  introduced  at  the  trial  was  the  testi- 
mony of  the  plaintiff  and  her  mother  to  the 
effect  that  prior  to  the  accident  she  had  not 
suffered  with  these  backaches  and  headaches, 
while  this  testimony  disclosed  that  she  was 
afflicted  with  a  physical  disturluuice  which 
had  caused  similar  pains,  and  which  was  of 
such  a  nature  as  to  continue  to  cause  them. 
If  this  testimony  was  true.  If  the  plaintiff 
bad,  prior  to  the  accident,  tiad  these  same 
afflictions,  If  the  accident  was  not  the  cause 
of  all  of  them,  and  if  the  Jury  assessed  dam- 
ages as  for  a  permanent  injury  caused  by 
the  accident,  when  In  fact  these  Injuries  were 
not  so  caused.  It  is  manifest  that  an  injus- 
tice was  committed.  Tbe  nature  of  the  tes- 
timony, the  nature  of  the  Injuries  alleged  to 
be  permanent,  as  well  as  tbe  amount  of  the 
award,  all  demonstrate  that  tbe  Jury  believ- 
ed, as  they  had  a  right  to  believe,  that  there 
were  permanent  injuries  caused  by  the  acid- 
dent   This  new  evidence.  If  believed  by  the 
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Jury,  wonld  necetsarily  produce  a  different 
verdict.  It  might  not  necessarily  produ<%  a 
Terdlct  for  the  defendant,  but  it  would,  if 
tme,  necessarily  produce  a  smaller  verdict 
We  are  not  tumindfal  of  the  rule  established 
in  this  Jurisdiction  that,  before  a  new  trial 
should  be  granted  on  the  ground  of  newly 
discovered  evidence,  It  should  appear  that 
the  evidence,  if  produced,  would  probably 
produce  a  different  result,  and  that  In  pass- 
ing upon  such  a  motion  a  certain  amount 
of  discretion  is  vested  in  the  trial  court 
Elsmlnger  v.  Beman,  32  Old.  818,  124  Pac. 
289;  Lookabaugh  v.  Bowmaker,  80  Okl.  242, 
122  Pac.  200;  Hobba  v.  Smith,  27  Okl.  830. 
115  Pac.  347,  34  L.  R.  A.  (N.  S.)  697;  Huater 
V.  Winn,  8  Okl.  569,  BS  Pac.  736. 

But  for  the  reasons  which  we  have  already 
stated,  it  seems  clear  to  us  that  this  evidence, 
If  tme,  wonld  probably  produce  a  materially 
different  result  It  Is  contended,  however, 
that  the  defendant  cannot  avail  himself  of 
this  evidence,  because  he  did  not  exercise 
reasonable  diligence  to  discover  It  prior  to 
the  triaL  There  is  no  specific  statement  In 
the  motion  that  the  defendant  and  his  attor- 
neys did  not  know  of  this  evidence  at  the 
trial ;  but,  If  this  objection  had  been  lodged 
against  the  motion,  there'  would  have  been 
no  necessity  for  introducing  evidence  to  sup- 
port it  The  fact  that  there  was  a  hearing, 
that  the  evidence  was  offered,  that  a  trial 
was  had,  indicates  very  clearly  that  the  mo- 
titm  was  treated  as  stating  sufficient  facts 
and  being  sofflcient  In  form.  It  can  be  safely 
■aid  that  it  appears  from  the  record,  taken 
a>  a  whole,  that  nether  defendant  nor  bis  at- 
torneys bad  ever  learned  of  this  evidence 
until  after  the  verdict ;  that  the  only  reason 
that  they  then  learned  of  it  wu  Chhu  a 
chance  rttnark  by  Dr.  Groashart,  which 
would  not  have  been  made  bnt  tor  the  tact 
that  he  thought  the  caee  was  finally  disposed 
of;  that,  after  learning  that  the  evldoice 
would  be  material,  he  was  very  reluctant  to 
give  It;  that  he  refused  to  mate  an  affidavit 
setting  up  the  f&cts  which  he  had  stated  to 
the  defendant's  attorneys;  and  that  he  only 
testified  upon  the  motlw  for  new  trial  upon 
the  re(iuirement  of  the  court  The  plaintiff 
herself  at  the  trial  had  testified  that  she  had 
not  suffered  from  these  aches  end  palna  "to 
amount  to  anything  at  all,"  and  Dr.  Oross- 
hart  testified  only  to  the  tacts  which  he  had 
ascertained  upon  the  visit  Immediately  after 
the  accident  While,  of  course,  we  recognize 
the  rule  that  before  a  new  trial  wlU  be 
granted  on  the  ground  of  newly  discovered 
evidence,  it  must  affirmatively  appear  that 
the  failure  to  discover  the  evidence  was  not 
due  to  negligence  or  lack  of  diligence  on  the 
part  of  the  party  making  the  application,  yet 
we  think  the  defendant  brings  himself  well 
within  this  rule.  He  would  have  no  way  of 
knowing  Uiat  the  plaintiff  had  an  entailed 
uterus,  wMch  produced  headaches  and  back- 
Achea.  Natnrally  he  could  not  mate  inquiry 


of  her  to  ascertain  Uils  t&ct  He  did  not 
know  that  Dr.  Orosshart  bad  treated  her  be- 
fore, and  there  was  no  reasonable  way  by 
which  he  could  ascertain  that  tact  and  Dr. 
Grosshart  naturally  would  not  disclose,  vol- 
untarily, her  physical  condition  to  strangers, 
and  particularly  to  this  defendant,  whom  he 
disliked.  The  plaintiff  herself,  upon  the  trial, 
testified  that  she  had  not  suffered  from  these 
aches  and  pains,  and  at  that  time  the  defend- 
ant had  no  reason  to  believe  otherwise. 

[1,2]  A  somewhat  similar  situation  was 
presented  In  St  L.  &  S.  F.  Ry.  Go.  v.  Hur- 
ley, 30  OkL  333,  120  Pac  568,  where  it  was 
held  that  It  was  not  lack  of  diligence  for 
the  defendant  to  make  inquiry  of  the  plain- 
tiff's physical  condition  from  doctors  who 
had  treated  the  plaintiff,  and  who  were  sub- 
poenaed as  witnesses  for  the  plaintiff,  and 
that  It  had  a  right  to  rely  upon  the  plaintiff's 
testimony  as  being  true,  and  that  subsequent 
facts  ascertained  from  the  doctors,  whlcb 
would  probably  have  produced  a  different 
result  on  the  trial,  might  be  made  the  basis 
of  a  motion  for  new  trial.  Other  similar 
cases  cited  by  this  court  in  that  opinion  are 
Atlanta  Consolidated  Street  Ry.  Co.  v.  Beao- 
champ,  03  Ga.  6, 10  S.  E.  24;  First  Nat  Bank 
of  Shenandoah  v.  W.  St  L.  4  P.  Ry.  Co.,  61 
Iowa,  700,  17  N.  W.  48;  Stackpole  v.  Per- 
kins, 85  Me.  298.  27  Atl.  160.  See,  also.  St 
I*  &  S.  F.  Ry.  Co.  T.  Gaston,  67  Kan.  217, 
72  Pac  777 ;  Continental  Ins.  Ca  t.  Hlllmer, 
42  Kan.  275,  287,  21  Pac  1044. 

[31  Finally,  the  plaintiff  argues  that  tte 
new  testimony  sought  to  be  elicited  from 
Dr.  Orosshart  Is  Incompetent  because  the  in- 
formation  was  secured  by  the  doctor  while 
on  a  professional  visit  to  the  plaintiff,  and 
that  therefore  It  Is  privileged. 

Sec  6842  of  Comp.  Laws  1909  pToTldes  as 
fbllows:  "The  foUowimc  persons  shall  be  in- 
competent to  testify:  *  *  *  A  ptayBldan 
or  surgeon  concemliv  any  conunnnication 
made  to  him  hy  his  patient  wldi  reference 
to  any  physical  or  supposed  phyrical  disease^ 
or  any  knowledge  obtained  a  personal  ex- 
amination of  any  such  patient:  Prorided* 
that  If  a  person  offer  himself  as  a  witness, 
that  is  to  be  deemed  a  Consent  to  the  exam- 
ination; also,  tf  an  attorney,  Clergyman  or 
priest,  physician  or  Bui^;eon  on  Qie  same  sub- 
ject wtihln  the  meaning  of  t^e  last  tbree 
subdivisions  of  this  section.** 

Couns^  for  the  plaintiff  and  defendant  do 
not  disagree  as  to  the  law.  Both  sides  con- 
cede that  the  doctor's  testimony  Is  protected 
by  the  plaintiff's  privilege,  unless  she  has 
waived  it  by  offering  herself  as  a  witness  on 
the  same  subject;  and  whether  or  not  she 
had  testified  on  the  same  subject  is  the  point 
at  issue  between  counsel.  The  subject  of 
course.  Is  the  condition  of  her  health  some 
six  or  seven  or  eight  months  prior  to  the 
accident  st  which  time  Dr.  Orosshart  testi- 
fies as  to  her  condition.  Did  she  testify  on 
this  subject  at  the  trial?  The  substance  of 
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Iier  testlmonr  Is  to  tbe  effect  ttaat  she  waa  In 
good  healtb  Jnat  before  tlie  accident;  tbat 
for  a  year  prevlona  to  that  time  sbe,  as  a 
rule,  was  a  faealtliy  woman ;  that  sbe  never 
had  a  headache  to  amonnt  to  anything  at 
all.  From  this  testimony  it  appears  that  she 
did  testify  generally  as  to  the  condition  of 
her  health  prior  to  the  accident,  and  spe- 
ciflcally  that  she  was  not  accustomed  to  bar- 
ing headaches  before  that  time.  Some  au- 
thorities are  cited  by  the  plaintiff  tending  to 
show  that  <Hie  does  not  waive  the  privilege 
by  giving  testimony  as  to  his  general  health 
or  physical  condition.  But  in  the  case  at 
bar  the  plaintiff  not  only  testified  as  to  her 
general  health,  but  she  testified  specifically 
with  reference  to  headadies.  Here  the  ex- 
act point  at  issue  was  whetbw  or  not  these 
headaches  and  backaches,  from  which  she 
testified  that  sbe  waa  auffnlng  at  the  time  of 
tile  trial,  were  permanent  Injuries  caused  by 
tbe  accident  The  effect  of  her  testimony 
was  to  lead  the  jury  to  beliere  that  die  had 
not  suffered  from  tbeae  same  afflictions  prior 
to  tbe  accident  If  she  can  go  upon  the  wit- 
ness stand  and  testify  that  sbe  had  not  suf- 
fered from  these  afiUctlons  prior  to  the  ac- 
cident, and  thai  prevoit  tbe  only  available 
Impeaching  testlmcmy  from  being  disclosed, 
by  a  claim  of  privilege,  it  would  seem  that 
a  mockery  is  b^ng  made  of  Justice,  and  we 
do  not  think  ovx  statute  contemplates  such 
a  conditltnL  The  theory  upon  which  tb& 
privilege  is  based  Is  tiiat  a  person  is  entitled 
to  bare  his  physical  disabilities  protected 
from  public  curiosity.  If,  however,  he  goes 
into  a  court  of  Justice  and  bases  an  action 
upon  the  existence  of  a  physleal  dlmblU^, 
and  testifies  himself  as  to  its  existence  or 
nonexistence,  he,  of  course,  la  not  entitled 
longer  to  dalm  a  privilege  for  his  condition, 
and  the  statute  does  not  contemplate  pro- 
tecting him  in  audi  ease^  An  Intereating  dis- 
cussion of  the  subject  Is  contained  In  the 
fourth  TOltune  of  Wlgmore  <m  Evidence,  8 
2880  et  seq. 

We  think  the  case  sbonid  be  reversed  and 
ronanded. 

FBR  CURIAU.   Adopted  bi  wtaola 


BOOKER  TOBACCO  Ca  v.  WALKER.t 

(Supreme  Court  of  Oklahoma.    March  11, 

1913.) 

(ByUahut  by  the  Court.) 

1.  Afrai.  and  Ebbob  (g  1041*)— Revibw— 
AuENDUBNTs— Discretion  of  Coubt. 

To  permit  amendments  when  not  changing 
the  cause  of  action  rests  within  the  sound  dis- 
cretion of  the  trial  court  and  will  not  be  dis- 
inrbed  on  appeal  nulesa  it  affirmatively  appears 
that  its  exercise  haa  operated  to  the  prejudice 
of  the  rights  of  the  complaining  party. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error  CenL  Dig.  $8  4106-4109;  Dec  Dig.  | 


2.  Appeal  and  Bibob  Q  1001*)— DiaaonNS 
Vebdict. 

It  is  only  when  the  evidence,  witii  all  tha 
inferences  the  jury  conld  justifiably  draw  from 
IL  will  be  insufficient  to  support  a  verdict  for 
plaintiff  that  the  court  is  autitorised  to  direct 
a  verdict  for  defendant ;  and,  unless  tbe  concla- 
sion  follows,  as  matter  of  law,  that  no  recov- 
ery can  be  had  upon  any  view  that  can  be  prop- 
erly taken  of  the  facts  which  the  evidence  tends 
to  establish,  the  case  should  be  l«Ft  to  the  jury 
under  proper  instmctlons. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  9|  3922,  8928-3934;  Dec 
Dig.  i  100^»1 

Error  from  Canadian  County  Court;  H. 
L.  Fogg,  Judge. 

Action  by  N.  L.  Walker  against  the  Book- 
er Tobacco  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Affirmed. 

W.  M.  Wallace,  of  El  Reno,  for  plaintiff 
in  error.  W^  A.  Maurer  and  H.  L.  Fogg, 
both  of  El  Reno,  for  deftodant  in  error. 

KANE,  J.  This  was  an  action  commenced 
by  tbe  defendant  in  error,  plaintiff  below, 
against  the  plaintiff  In  error,  defendant  be- 
low, upon  a  contract  of  employment  The 
plalntlfl  alleged  that,  by  the  terms  of  tbe 
contract,  he  waa  emph^ed  by  tbe  defendant 
as  a  traveling  salesman  for  the  period  of  one 
year  at  a  q;>eclfled  salary  and  expeiues,  and 
that  witbont  cause  he  was  discharged  before 
tbe  expiration  of  that  time.  The  d^endant 
contended,  that  by  the  terms  of  the  contract, 
the  employment  waa  to  be  from  month  to 
month,  and  that  it  bad  tbe  rl^t  to  discharge 
the  plaintiff  at  will  or  whenever  his  services 
proved  unsatisfactory.  Upon  trial  to  a  Jury, 
there  was  a  v^dict  for  tbe  plaintiff  upon 
which  Judgment  was  duly  entered,  to  revarae 
which  this  proceeding  in  error  was  com- 
menced. 

The  first  assignment  of  error  is  predlcatr 
ed  upon  the  action  of  tbe  court  in  permitting 
the  plaintiff  to  amend  bis  petition.  The  con- 
tention Is  that,  after  the  parties  had  rested, 
tbe  plaintiff  was  permitted  to  amend  his  pe- 
tition by  Interlineation  to  the  eCTect  that  the 
oral  contract  of  employment  set  up  by  the 
plaintiff  had  been  afterwards  confirmed  In 
writing.  This  was  to  obviate  some  objection 
raised  by  counsel  as  to  whether  the  contract 
was  governed  by  section  1089,  Comp.  Laws 
1909,  which  provides  that:  "An  agreement, 
that  by  Ita  terms,  is  not  to  be  performed 
within  a  year  from  the  making  thereof,  Is 
void."  We  do  not  think  that  this  was  re- 
versible error.  In  Harris  v.  Palmer,  25  Okl. 
770,  108  Pac.  380,  it  was  held:  "The  order 
of  proof  Is  largely  a  matter- of  discretion 
with  tbe  trial  court  and  hence  evidence 
which  Is  properly  a  part  of  plaintiff's  case 
In  chief  may  be  p^mitted  to  be  Introduced 
out  of  Its  regular  order,  or  the  court  In  the 
exercise  of  a  sound  discretion,  may  reopen 
the  case  for  the  Introduction  of  relevant  and 
material  evidence,  after  both  parties  have 
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rested;  and.  In  the  ateoice  of  a  showlDS 
of  sorprlBo  or  prejudice  or  an  abase  of  dls- 
cretioD,  such  action  will  not  be  subject  to  re- 
versal." 

[13  In  Alcorn  t.  Dennlsa,  25  Okl.  135,  105 
Fac.  1012,  It  was  held:  "To  penult  amend- 
ments when  not  changing  the  cause  of  the 
actiona  rests  within  the  sound  discretion  of 
the  trial  court,  and  will  not  be  disturbed  on 
appeal  unless  it  afflrmatirely  appears  that 
its  exercise  has  operated  to  the  prejudice  of 
the  rigtatB  of  the  complaining  party." 

Moreover,  in  our  Judgment  the  contract 
between  the  parties  was  to  be  p^formed 
within  one  year,  and  therefore  not  affected 
by  the  statute  of  frauds.  The  plaintiff's 
testimony  was  to  the  effect  that  he  was  em- 
ployed upon  the  10th  day  of  March,  1909, 
for  a  period  of  one  year  team  that  date,  and 
that  he  was  discharged  on  the  16th  day  of 
October  of  the  same  year  without  canse,  and 
tha^  altiiongh  ha  made  dll^ient  effort  to  se- 
cnre  other  employment,  he  was  unable  to  do 
so.  That  be  bad  been  paid  in  full  up  to  the 
date  of  his  discharge,  except  the  sum  of  920, 
which  was  due  him  for  his  last  month's  ex- 
penses. 

[21  Hie  evidence  being  sofflclent  to  sui>- 
port  tbe  verdict  of  tlie  Jury,  it  follows  tiiat 
the  defendant  was  not  entitled  to  a  directed 
verdict  "It  Is  only  when  the  evidence,  with 
all  the  inferences  the  jury  could  JusttOaUy 
draw  from  It,  will  be  insoffldent  to  siuvwrt 
a  verdict  for  plaintiff,  if  a  verdict  In  his 
&vor  Is  returned,  that  the  court  is  author- 
ised to  direct  a  verdict  for  defendant;  and, 
unless  the  conclusion  follows,  as  matter  of 
law,  that  no  reeovoy  can  be  had  upon  any 
view  that  can  be  properly  taken  of  the  facts 
which  the  evidence  tends  to  establish,  the 
case  should  be  left  to  the  Jury  under  propn 
instructions."  Fidelity  Mut  life  Ins.  Go.  v. 
fitegall  et  ,aL,  27  Okl.  ICl,  111  Pac.  388. 

Oonnsel  for  defendant  in  error  admits  th&t 
all  of  the  Judgment  above  the  sum  of  $600  is 
excessive  and  offers  to  file  a  remittitur  for 
all  in  excess  of  that  sum.  As  the  evidence  is 
sufficient  to  support  a  verdict  for  $600,  upon 
doing  so,  the  Judgment  will  be  affirmed. 

Finding  no  error  In  tbe  record,  the  Judg- 
ment of  the  court  below,  as  thus  modified, 
is  affirmed.  All  the  Justices  concur,  except 
WILLIAMS  and  DUNN,  JJ.,  absent 


SMITH  V.  GARDNEB. 
(Supreme  Court  of  Oklahoma.   April  4,  1918.) 

(8ilSabu§  ly  the  Court.) 
Plbadino  (I  48*)— Petition— StfmciiwcT. 

Where  a  petition  contains  an  allegation  of 
facts  which  show  that  the  plaiotiff  has  been 
wronged,  shows  of  what  inch  wrongs  conilBt 
fnd  the  damage  plaintiff  has  sustained  thereby, 
and  ahowB  that  defendant  perpetrated  aadi 
wroQga  ssd  1b  liable  therefor,  and  aska  judg- 
ment for  tin  amount  of  damage  auatalned  by 


reason  thereof,  sndi  petition  states  a  canse  of 

action. 

[Ed.  Note.— For  other  casee,  see  Pleading. 
Cent  Dig.  |{  106,  106 ;  Dec  Dig.  {  48.*] 

Comcmlssioner's  Opinion,  Division  No.  2. 
Error  from  District  Court  Oklaboma  Coun- 
ty; George  W.  Clark,  Judge. 

Action  by  Lb  F.  Smith  a^inst  George  E. 
Gardner.  From  a  Judgment  sustaining  de- 
murrer to  plaintUTs  petition,  be  brings  ^ 
TOT.  Reversed  and  remanded. 

Wiley  JTon^  of  Oklahoma  City,  for  plain- 
tiff in  error. 

HABBISON,  C.  In  the  early  part  of  1910 
li.  P.  Smith  brought  this  action  against 
Georges  B.  Gardner,  alleging,  in  substance: 
That  on  tbe  1st  of  October,  1909,  tbe  de- 
fendant George  E.  Gardner,  then  doing  a 
general  mercantile  business  in  what  is  known 
as  the  Lion  Store  in  Oklahoma  City,  traded 
to  E.  P.  Lea  a  certain  line  of  goods,  wares, 
merchandise,  and  fixtures,  to  be  selected  from 
his  general  stock.  Invoicing  at  (2,295.24,  but 
that  because  Gardner  refused  to  allow  Lea 
to  be  present  when  such  goods  were  selected 
from  the  general  stock,  and  because  Gardner 
selected  same  himself  in  Lea's  absence,  and 
refused  to  allow  Lea  to  opai  the  boxes  and 
examine  and  inspect  the  goods,  Lea  declined 
to  accept  them,  and  left  them  in  Gardner's 
possession.  Tb»  controversy  between  Lea 
and  Gardner  continued  until  Novnnber  17, 
1909,  when  npon.  c^mdition  that  the  plaintiff 
bCTeln  would  take  such  goods,  Lea  and  Gard- 
ner agreed  to  settle  their  controversy.  That 
on  said  date  plaintiff,  throngta  bis  acent 
agreed  to  talnswdt  goods,  iwovidedtli^  were 
as  r^nresmted,  and  provUed  Gardner  would 
take  oat  a  certain  line  of  foods  invMctng 
$240,  and  snbstltate  other  goods  to  a  like 
amount  That  Gardner  agreed  to  do  this, 
and  did  ^etotd  to  do  so,  but  that  instead  of 
substituting  goods  to  the  amount  of  $240,  ac- 
cording to  invoice,  he  snhstltnted  only  $174.- 
68  worth,  leaving  a  shortage  of  v66!32,  for 
which  plaintiff  asked  Judgment  Further, 
that  defendant  agreed  with  plaintiff  to  sub- 
stitute goods  In  flrst-Glaaa  marketable  condi- 
tion, whereas.  In  fact  the  snhstitated  goods 
were  shoddy,  old,  oat  of  date,  out  of  style, 
shopworn,  dirty,  stained,  faded,  rusty,  tar- 
nished, brokesi,  rat  eaten,  remnants,  unsal- 
able, and  not  worth  more  than  2ti  per  cent 
of  th^  invoice  value,  or  $43.67.  instead  of 
$174.68.  That  plaintiff  was  thereby  damag- 
ed in  the  sum  of  $121.01,  for  which  he  asked 
Judgment  Also,  that  in  said  trade  plaintiff 
bou^t  and  paid  for  certain  fixtures  invoic- 
ed at  $451,  which  defendant  Called  and  re- 
fused to  ship  to  plaintiff,  but  held  same  out 
at  the  time  the  other  goods  were  shipped. 
That  plaintiff  had  never  received  such  fix- 
tures, wherefore  be  was  damaged  in  the  sum 
of  ^1,  and  asked  Judgment  for  sam& 
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nainttff  farther  alleged:  That  detendant 
alao  refused  to  allow  Mm  to  open  the  boxes 
and  eramtne  and  Inspect  the  goods  on  the 
ground  that  It  would  take  too  mnch  time  to 
open  tb»m  np  and  examine  them,  bat  that  he 
would  guarantee  them  to  be  In  flrat-elass  shape 
and  all  right,  and  that  be  bad  ao  goaranteed 
than.  Whereupon  plalntliC  acc^ted  such 
goods  and  paid  for  same  niying  upon  de- 
fendanfs  rcpresentattons  and  guaranty  that 
the  goods  were  In  flrst^lass  condition,  and 
upon  his  complying  with  the  agreement 
That  said  stock  of  goods  less  the  flxturesln- 
Tolced  at  9461,  and  leas  tta  substituted 
gooda,  Invoiced  afbresaid,  amounted  ac- 
cording to  Invidce  to  tifiOiM.  That  snch 
goods  Instead  of  being  flrst-class  salable 
goods  as  represented  and  guaranteed  by  de- 
fendant were  shoddy,  old,  out  of  style,  out 
of  date,  sluqnrom,  dirty,  faded*  colored, 
stained,  tarnished,  rusty,  broken,  torn,  wrin- 
kled, mashed,  bent,  rat  eaten,  moth  eaten, 
scraps,  remnants,  not  In  pairs,  not  matdied, 
odd  and  large  numbers,  unmarketable  and 
wholly  nnsalable,  and  not  wortb  over  25  per 
cent  of  their  Inrolee  value,  or  ¥401.06,  In- 
stead of  ¥1,601.24,  according  to  Invoice^ 
Wherefore  plaintiff  claimed  to  have  been 
damaged  in  the  sum  of  $1,203,18,  for  which 
he  asked  Judgment  Wherefore,  plaintiff  al- 
leged his  damage  to  be,  and  asked  judgment 
for,  a  sum  aggregating  11,850.67. 

Defendant  demurred  to  this  petition  on 
the  ground  that  it  failed  to  state  a  cause  of 
action,  and  the  court  sustained  the  demur- 
rer. Whereupon  plaintiff,  refusing  to  plead 
further,  brings  'the  case  here,  alleging  error 
on  the  part  of  the  court  In  sustaining  the  de- 
murrer. We  think  this  contention  should  be 
sustained.  Section  5627.  Ck>mp.  Laws  1000, 
reads:  "The  petition  must  contain:  1st  The 
name  of  the  court,  and  the  county  in  which 
the  action  is  brought,  and  the  names  of  the 
parties,  plaintiff  and  defendant,  followed  by 
the  word  'petition.'  2nd.  A  statement  of  the 
facta  constituting  the  cause  of  action,  In  or- 
dinary and  concise  language,  and  without 
repetition.  3rd.  A  demand  of  the  relief  to 
which  the  party  supposes  himself  entiUed. 
If  the  recovery  of  money  be  demanded,  the 
aniount  thereof  shall  be  stated;  and,  if  In- 
tereat  thereon  be  claimed,  the  time  from 
which  Interest  is  to  be  computed  shall  also 
be  stated.  (8.  1888,  |  3965.)"  We  think  the 
petition  states  a  cause  of  action  under  the 
statute  and  under  the  rules  of  code  pleading. 
Where  a  petition  states  facts  which  show 
that  the  plaintiff  has  been  wronged,  shows  of 
what  such  wrongs  consist  and  the  amonnt  of 
damage  plaintiff  has  sustained  thereby,  and 
further  shows  that  defendant  perpetrated 
wnxA  moagi  and  is  liable  to  plaintiff  thwe- 
for,  and  prays  Judgment  for  the  amount  of 
damage  sustained  by  reason  of  such  wrongs, 
it  states  a  cause  of  action.  The  plaintiff 
herein  has  brought  himself  dearly  wlbhln 


this  rule  of  pleading.  He  has  shown  an 
agreement  between  hims^  and  defendant; 
whereby  he  would  pay  a  certain  price  for 
certain  goods  of  a  certain  class.  That  de- 
fendant refused  to  allow  him  to  inspect  such 
goods  for  himself  but  for  some  reason  per- 
sistently kept  them  concealed  from  Inqpec- 
tion,  both  from  plaintiff  and  from  Lea,  but 
that  he  warranted  such  goods  to  he  of  the 
class  agreed  upon;  that  such  gooda  weienot 
of  the  class  they  were  rcvresented  to  h^  but 
were  comparatively  worthless.  The  petltUm 
shows  what  they  wexe  Invoiced  at,  and  what 
they  were  worth,  and  shows  the  difference 
between  their  real  worth  and  the  Invoice 
inio^  and  alleges  that  plaintiff  was  damaged 
in  the  sum  of  the  difference,  and  also  idiows 
that  the  fixtures  Invtdced  at  $461  wrae  hdd 
out  by  deftodant  and  never  ddlvered  to 
plaintue,  and  that  he  was  damaged  in  that 
amount;  and  while  the  petition  may  be  de- 
fective, in  that  It  might  be  made  more  defin- 
ite and  certain  as  to  Just  what  extent  plain- 
tiff believed  and  relied  upon  the  representa- 
tions of  defendant  as  to  the  class  of  goods 
and  of  his  guaranty  that  they  were  first- 
class,  yet,  taken  as  a  whol^  It  la  stiffldoiUy 
definite  and  certain  as  to  enable  the  court 
to  readily  see  what  the  damages  were,  who 
caused  them  and  who  sustained  them,  and 
that  such  damages  resulted  from  defendant's 
failure  to  do  what  he  promised  to  do,  and 
from  his  misrepresentations  as  to  the  class 
df  the  goods.  The  petition,  if  true,  is  suffi- 
cient upon  which  to  base  a  Judgment  against 
defradant  for  the  amount  therein  claimed. 

Hence,  the  Judgment  sustaining  the  de- 
murrer must  be  reversed,  and  the  cause  re- 
manded. 

PBB  OUBIAM.  AAopteA  in  wholoi 


ROBERTS  V.  CONVERSE  et  aL 
(Supreme  Court  of  Oklahoma.   April  4.  1913.) 

(BpUaiiu  Mr  the  Court.) 

JusncBs  ov  THs  Peace  (|  169*)  —  Appeal 

Bond— Right  to  Amend. 

Where  a  bond  given  on  appeal  from  Justice 
court  is  correct'  la  every  respect,  except  diat 
the  statutory  words  "to  prosecute  without  de- 
lay" are  omitted  from  the  condition,  it  is  error 
to  refuse  leave  to  correct  the  error  bv  filing  a 
new  bond  conditioned  'as  required  by  law. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  K  544,  550-578;  Dec. 
Dig.  S  159.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Roger  UlUs  County  Court;  B.  B. 
Tracey,  Judge. 

Action  by  C.  O.  Roberts,  Jr.,  against  R.  V. 
ConvCTse  and  another.  From  a  Judgment  of 
the  county  court  refusing  jdalntiff  leave  to 
file  an  appeal  bond  on  appeal  from  Justice 
court,  and  from  dismissal  of  the  an»eat,  plain- 
tiff brings  error.  Reversed  and  rananded. 
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T.  li.  Tanwr,  of  Oujwia^  'or  i^Udntlff  In 
error. 

B08SBB,  O.  This  appeal  Is  from  an  order 
of  the  county  coort  dlsmlsBlng  an  appeal  for 
the  reaeon  that  the  appeal  bond  was  defeo- 

The  facts  of  this  case  are  almost  identical 
with  the  facts  in  the  case  of  Spauldlng  Mfg. 
Go.  T.  Roll,  125  Pac.  727.  It  was  held  that 
it  was  tiie  dnty  of  the  court  to  permit  an 
appeal  bond  to  be  corrected  or  amended,  as 
provided  in  section  6394,  Comp.  L.  1909.  The 
dedaioa  in  that  case  ia  controlling  in  the 
present  case,  and  has  been  followed  In  a 
nnmber  of  other  cases  in  this  court  See 
O..  R,  L  &  P.  B.  Go.  T.  Moore,  124  Pec.  989; 
Spauldlng  Mfg.  Co.  v.  Witter,  126  Pac:  729. 

Upon  the  authority  of  those  cases,  this 
case  must  be  reversed  and  remanded,  with 
instructions  to  the  county  court  of  Boger 
Mills  county  to  permit  the  plaintiff  in  error 
to  file  an  amokded  app^  bOAd  and  to  pro- 
ceed with  tb»  trial  of  the  case  in  legalar 
course. 

PEB  CURIAM.  Adopted  In  whol& 


BRAEEBILL  T.  GHICAOO,  B.  L  ft  P. 
RT.  CO. 

(Soprenw  Court  of  Oklahoma.   April  4.  1913.) 

ffiyUebw  by  tAe  Oourt.) 

1.  Uastsb  and  Sbbvaett  (S  202*)— Euplot- 
KKNT  Coni'KACt^LmrrATioN  ov  LuBiurr 
— VAUDiry. 

An  agreement  of  a  common  da;  laborer, 
working  in  a  railway's  shops  In  this  state,  that 
if  injured  while  in  the  employment  at  a  rail- 
way company,  and  a  claim  for  damages  there- 
for la  made,  that  notice  in  writing  of  such 
claim  shall  be  giren  the  company  within  30 
days  after  the  injury  is  receiTed,  and  that  the 
failure  to  ^ve  such  notice  "shall  be  a  bar  to 
the  institnti(m  of  any  suit  on  account  of  such 
injuiies,"  is  void,  because  In  conflict  with  sec- 
tion 9  of  article  23  of  the  state  Constitution. 

[E!d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  8  806;  Dee.  Dig.  {  252.'] 

2.  MAam  ahd  SEavAifT  (8  252*)— Ehpz.ot- 
UBNT  GONTOAOT— Limitation  or  Leasiutt 
— Abboqation  ST  GONsnTnTioiTAL  Pboti- 

BIOM. 

And  such  agreement  was  stricken  down 
with  the  adoption  of  the  Constitution,  although 
made  prior  thereto,  where  the  agreement  was 
for  no  definite  period  of  service  and  could  be 
terminated  at  toe  option  of  either  party,  and 
the  injury  sued  for  did  not  occur  nntU  after 
the  adoption  of  the  Constitution. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Gent  Dig.  8  806;  Dec.  Dig.  8  252.*] 

Commissioners*  Opinion,  Division  No.  2. 
Error  from  Superior  Court  Pottawatomie 
County;  G.  C.  Abemathy,  Judge. 

Action  by  J.  B.  Brakeblll  against  the  Cbi- 
cago.  Bock  Island  &  Pacific  Baiiway  Com- 
pany. From  the  overruling  of  a  demurrer 
to  defendant's  answer,  plaintiff  brings  error. 
Beversed  and  remanded. 


J.  T.  Trailama,  of  Shawnee,  fOr  plaintiff 
In  error.  G.  O.  Blake^  K.  B.  Low,  R.  J. 
Boberts,  W.  H.  Moor^  and  J.  H.  Woods,  all 
of  El  Reno,  for  defendant  in  eimw. 

BREWEB,  a  On  September  16, 1907,  the 
plalnUff  in  error,  J.  B.  Brakeblll.  entered 
the  employment  of  the  defendant  In  error, 
Chicago,  Bock  Island  &  Padflc  Bailway 
Company,  as  a  common  day  laborer  In  its 
shops  located  in  the  dty  of  Shawne&  He 
received  an  injury  while  so  employed  in  the 
month  of  February,  1908.  He  later  filed  his 
suit  to  recover  damages  for  tliis  Injury,  al- 
l^ing  that  it  was  cansed  through  the  negli- 
gence of  the  railway  company.  One  of  the 
grounds  of  defense  in  the  answer  filed  by 
the  railway  company  alleges  that  the  plaintiff, 
Brakeblll,  on  or  about  the  16th  day  of  Sep- 
tember, 1907,  made  a  written  application  to 
the  railway  company  for  employment  and 
that,  among  other  tilings,  the  said  applica- 
tion contained  the  following  agreement:  "In 
further  consideration  of  snch  employment  I 
agree  for  myself,  my  heirs,  executoi^  admin- 
istrators, legal  representatives,  and  any  oth- 
er person  or  persons  claiming  through  or 
under  me,  that  if,  while  in  the  service  of 
said  company,  I  sustain  any  personal  injury 
or  Injuries  for  which  I  shall  or  may  make 
claim  against  the  company  for  damages^  I 
will,  within  thirty  days  after  receiving  such 
Injury,  give  notice  in  writing  of  such  claim 
to  the  superintendent  of  the  division  upon 
which  I  shall  be  at  the  time  of  such  injury 
or  Injuries;  and  if  such  injury  or  injuries 
shall  result  In  my  death,  for  which  claim 
shall  or  may  be  made  for  damages,  that  my 
heirs,  executors,  administrators,  legal  repre- 
sentatives or  other  person  or  i^ersons  tlmt 
may  make  such  claim  will  give  such  notice 
in  writing  within  thirty  days  after  my  death, 
any  and  all  of  which  notices  shall  state  the 
time,  place,  manner,  causes,  extent  and  na- 
ture of  my  Injury  or  Injuries,  or  of  my  death 
as  the  case  may  be.  and  the  <daim  made 
therefor;  and  the  failure  to  give  notice  of 
any  such  claim  in  the  manner  and  In  the  time 
aforesaid  shall  be  a  bar  to  the  Institution  of 
any  suit  on  account  of  eald  injury  or  Injorles 
or  death." 

The  answer  then  avers  a  failure  upon  the 
part  of  plaintiff  to  give  notice  in  writing  of 
his  said  Injury,  as  required  by  said  agree- 
ment and  within  30  days  after  receiving 
same. 

The  plaintiff,  Brakeblll,  filed  a  demurrer 
to  this  paragraph  of  the  answer,  urging  three 
reasons  why  the  same  did  not  constitute  a 
defense,  viz.:  (1)  That  such  contract  is 
against  pnbUc  policy.  (2)  That  such  contract 
is  rendered  void  by  the  Constitution  of  this 
state.  &)  That  It  Is  void,  because  without 
consldmtlon. 

The  demurrer  was  overruled  by  the  court; 
and  the  plaintiff  bdow  brlt^  thia  appeaL 

[1j  Whether  or  not  the  agreement  above 
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red  ted  conetltntes  a  defense  In  this  case  ts 
the  only  question  presented.  We  do  not 
think  it  constltntes  a  defense,  and  therefore 
It  was  error  to  overrule  the  demurrer.  Sec- 
tion 9  of  article  23  of  the  Constitution  pro- 
vides: "Any  provision  of  any  contract  or 
agreement,  express  or  implied,  atlpolatlng 
for  notice  or  demand  other  than  such  as  may 
be  provided  by  law,  as  a  condition  precedent 
to  establish  any  claim,  demand,  or  liability* 
diall  be  null  and  void." 

[2]  Were  it  not  for  the  tact  that  the  ap- 
plication for  employment  containing  the 
agreement  relied  upon  was  made  prior  to  the 
adoption  of  the  Constttntion,  It  would  hard- 
ly be  contended  but  that  the  section  quoted 
above  would  render  such  agreement  null 
and  void.  Gray  v.  Reliable  Insurance  Co.,  26 
OkL  002,  110  Pac.  728;  W.  XI.  Telegraph  Co. 
V.  Crawford,  20  Okh  148,  116  Pac  026,  36 
L.  R.  A  (N.  S.)  930.  But  It  la  urged  that  be- 
cause this  contract  was  made  prior  to  state- 
hood that  the  rights  of  the  parties  and  the 
validity  of  the  provldon  must  be  determined 
by  the  law  In  force  at  the  time  It  was  entered 
into.  We  do  not  think  this  contention  sound. 
This  contract  for  employment  was  for  no 
definite  time-  Ita  termination  at  any  Ume 
was  at  the  option  of  ^ther  party.  At  the 
time  of  the  adoption  of  the  Constitution,  No- 
vember 16,  1907,  contracts  of  this  class  were 
vtrlck^  down.  At  that  date  the  man  had 
not  been  Injured;  no  rights  of  any  kind, 
because  of  Injury,  had  arisen,  bringing  Into 
operation  the  clause  In  question.  At  that 
time  the  railway  company,  had  it  not  cared 
to  retain  this  employe  under  the  changed 
condition  of  the  law,  could  have  relieved  him 
from  duty.  Mot  having  done  so,  but  retaining 
bim  In  its  employment,  the  Constitution  pro- 
tected him  in  his  cause  of  action  In  Febru- 
ary,- when  he  was  injured.  Under  the  clause 
of  the  Constitntlon,  this  agreement  was  void, 
because  It  abridged  the  time  within  which  he 
could,  under  the  law,  assert  fals  rights,  and 
required  a  notice,  other  than  is  provided 
by  law,  as  a  condition  iwecedent  to  the  main- 
taining of  an  action  for  the  breach  of  a  duty 
imposed  by  law. 

The  cause  should  be  revised  and  remand- 
ed, with  direction  that  the  court  sustain  the 
demurrer  to  this  defense. 

FEB  CURIAM.  Adopted  In  wholes 


BABNSITT  et  aL  V.  BLACKSTONB  GOAL  & 
MILLING  CO. 

(Supreme  Court  of  Oklahoma.   April  1,  1013.) 

(Syllahtu  by  th«  Court.) 

Courts  (I  202*)— Dibtbict  Covbt— Jubxbdio- 
Tion— Probate  Appeals. 

Under  the  provision  of  mcHod  16,  art  7. 
and  section  2  of  the  Schedule  of  the  CoQetitu- 
tlon,  an  appeal  lies  to  the  district  court  from 
the  connty  coort  in  probate  matters  in  those 


cases  In  which  an  appeal  was  allowed  under  the 
statutes  of  Oklahoma  territory. 

[Ed.  Not&— For  other  cases,  see  Courts,  Cent 
Dig.  H  430-486;  Dec  Dut.  I  202.*] 

Error  from  District  Court,  Muskogee  Coun- 
ty; R.  a  Allen,  Judge. 

Action  between  T.  A.  Baniett,  Guardian, 
and  others,  and  the  Blackstone  Coal  &  Mill- 
ing Company.  From  the  judgment,  the  first- 
mentioned  parties  bring  error,  and  a  motion 
Is  made  to  dismiss.  Motion  overruled. 

S.  B.  Dawes  and  Charles  A.  Cook,  both  of 
Muskogee,  for  plaintUb  In  error.  Hraace 
Speed,  of  Guthrie,  for  defendant  In  error. 

WILLIAMS,  J.  Section  16.  art.  7  (section 
201,  Williams'  Anno.  Const.),  of  the  Consti- 
tution of  this  state,  Is  as  follows:  "Until 
otherwise  provided  by  law,  In  all  cases  aris- 
ing under  the  probate  Jurisdiction  of  the 
county  court,  appeals  may  be  taken  from 
the  Judgments  of  the  county  court  to  the 
district  court  of  the  county  In  the  same  man- 
ner as  Is  now  provided  by  the  laws  of  the  ter- 
ritory of  Oklahoma  for  appeals  from  the  pro- 
bate court  to  the  district  court,  and  in  all 
cases  appealed  from  the  county  court  to  the 
district  court,  the  cause  shall  be  tried  de 
novo  in  the  district  court  upon  questions 
of  both  law  and  fact" 

In  Apache  State  Bank  v.  Daniels,  S2  OkL 
121,  121  Pac.  237,  40  L.  R.  A.  (N.  S.)  001. 
paragraph  1  of  the  syllabus  is  as  follows: 
"Under  the  provisions  of  section  16,  art  7, 
and  section  2  of  the  Schedule  of  the  Consti- 
tution, an  appeal  lies  to  the  district  court 
from  the  county  court,  In  probate  matters, 
In  those  cases  in  which  an  appeal  was  al- 
lowed by  the  statutes  of  Oklaboma  territory. 
WlLwn-s  Rev.  &  Ann.  St  1903.  {  1793;  Oomp. 
Laws  1909,  I  5461." 

Section  6451  of  the  Compiled  Laws  of 
Oklaboma  1009  ia  as  follows:  "An  appeal 
may  be  taken  to  the  district  court  from  a 
Judgment,  decree  or  order  of  the  county 
court:  (1)  Granting,  or  refusing,  or  revok- 
ing letters  testamentary  or  of  administra- 
tion, or  of  guardianship.  (2)  Admitting,  or 
refusing  to  admit,  a  will  to  probate  (3) 
Against  or  in  favor  of  the  validity  of  a  will 
or  revoking  the  probate  thereof.  (4)  Against 
or  in  favor  of  setting  apart  property,  or  mak- 
ing an  allowance  for  a  widow  or  child.  (S) 
Against  or  In  favor  of  directing  the  partition, 
sale  or  conveyance  of  real  property.  (6) 
Settling  an  account  of  an  executor,  or  ad- 
ministrator or  guardian.  (7)  Refusing,  al- 
lowing or  directing  the  distribution  or  parti- 
tion of  an  estate,  or  any  part  thereof  or  the 
payment  of  a  debt,  claim,  legacy  or  distribu- 
tive share;  or,  &  From  any  other  Judgment, 
decree  or  order  of  the  connty  court,  or  of 
the  judge  thereof  affecting  a  substantial 
right" 

Under  the  eight  subdivisions,  the  district 
court  acquired  the  Jurisdiction  of  the  ap- 
peal from  the  counly  court,  unless  the  appeal 
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most  be  proseented  to  the  Supreme  Gonrt 
by  Tlrtne  of  section  IS*  art  7,  of  th»  Gonstl- 
tvtloii,  as  contended  for  hj  the  d^femdant  In 
error.  Sections  15  and  16  sbonid  be  eonstra- 
ed  together  so  as  to  give  effect  to  both. 

Under  the  holding  In  the  Apache  State 
Bank  T.  Daniels  Case  as  to  the  appellate  Ju- 
risdiction of  the  district  oonrt  as  to  probate 
matters,  the  motion  to  dismiss  must  be  orer- 
mled.  All  the  Justices  concur. 


In  re  ASSESSMENT  OF  OKLAHOMA  NAT- 
URAL OAS  CO. 
(Sapreme  Court  of  Oklahoma.  April  8, 1913.) 

(Syllahut  hv  the  OonrK) 

ASSESBUKNT  FOB  TAXES. 

Report  of  referee  confirmed,  and  Jodg- 
meot  ordered  according!;,  npon  the  author!^ 
of  In  re  Aaaeasment  of  Osage  &  Oklahoma 
Oos  Company,  1^  Fac.  692. 

Appeal  from  State  Board  of  Bqnalixatlon. 

In  the  matter  of  the  assessment  of  the 
Oklahoma  Natural  Gaa  Company.  From  the 
ncdon  of  the  State  Board  of  Bquallzatton, 

the  Gas  Company  appeals.  Affirmed. 

Flynn,  Chambers,  Lowe  &  Richardson,  of 
Oklahoma  City,  for  api>ellant.  Clias.  West 
and  W.  G.  Reeves,  both  of  CHtlahoma  Oty, 
for  the  State. 

KANE,  J.  Tbls  Is  an  appeal  from  the  ac- 
tion of  the  State  Board  of  Equalization  In 
assessing  the  property  of  the  Oklahoma  Na- 
tural Gas  Company  for  taxation  for  the  year 
1911.  Upon  a  trial  de  novo  In  this  court, 
by  agreement,  a  referee  was  appointed  to 
hear  the  evidence  and  report  his  findings 
thereon.  The  cause  now  cornea  on  to  'be 
heard  npon  exceptions  to  the  r^rt  of  the 
referee. 

The  same  questions  are  involved  and  the 
same  referee  was  appointed  by  the  court  in 
this  proceeding  as  In  Re  Assessment  of  Osage 
&  Oklahoma  Gas  Company,  12S  Pac.  692, 
and  the  report  herein  Is  based  npon  the  same 
class  of  evidence,  and  the  findings  and  con- 
clusions of  the  referee  are  to  the  same  effect. 
As  the  report  of  the  referee  was  confirmed 
In  that  case,  it  must  alao  be  sustained  In 
this. 

It  is  therefore  ordered  that  the  report 
of  the  referee  be  confirmed,  and  Judgment 
entered  accordingly.  All  the  Justices  con- 
cur, except  WILLIAMS,  J,,  not  parttdpatlng. 


In  re  ASSESSMENT  OF  CANBZ  BITER 

GAS  ca 

(Sapreme  Court  d  Oklahoma.  April  8, 1918.) 
^fiyHabiw  hy  the  Court.) 

ASSESSUERT  OF  TAXES. 

Report  of  referee  confirmed,  and  judg- 
ment ordered  accordingly,  upon  the  aothority 
of  In  re  ABsessment  of  Osage  &  Oklahoma 


Gas  Company,  128  Pac.  692.  and  In  Uie  Vft- 
ter  of  Assessment  of  Oklahoma  Natural  Gas 
C<Hnpany,  supra.  Just  handed  down. 

Ajn>eal  from  State  Board  of  Equalization. 

In  the  matter  of  the  assessumit  of  the 
Coney  River  Gas  Company.  From  the  assess- 
ment by  the  Board  of  EquaUsatlon,  the  Gas 
Company  appeals.  Aflbrmed. 

Flynn,  Chambers  ft  Lowe,  of  Oklahoma 
Gi^,  for  appellant  Cbaa.  West  and  W.  CL 
Beeves,  both  of  Oklahoma  CUr,  ft»r  the  Stated. 

KANE,  J.  This  ia  an  Appeal  by  ttie  Ganey 
River  Gas  Company  from  the  action  of  the 
State  Board  of  Equalisation  In  asaesrinc  ita 
property  for  taxation  for  the  year  1911. 

This  cause  in  all  respects  is  Identical  with 
In  re  Aaaeasmtfit  of  Osage  &  OUahoma  Gas 
Company,  128  Faa  692,  and  In  le  Matter 
of  Assessment  of  Oklahoma  Natural  Gas 
Company,  supra.  Just  banded  down. 

Upon  the  authority  of  those  cases,  the  re- 
port of  the  referee  herein  ia  oonflrmed,  and 
Judgment  entered  aeoordingly.  All  the  Job- 
tlces  concuTp  except  WIIXIAMS,  not  par- 
ticlpatlng. 


STAB  V.  STATE. 
(Criminal  Gonrt  of  Anteals  of  Oklahoma.  April 

22,  1913.) 

(SyUalue  by  the  Court,} 

1.  Indictuent  Ann  InFOBUAiion  (||  flO*  87*) 
—Time  of  Offknsb— Lahouaob. 

(a)  The  precise  time  at  which  an  oflEense  wss 
committed  need  not  be  stated  in  an  indictmen^ 
but  it  may  be  alleged  to  have  been  committed 
at  any  time  prior  to  the  filing  of  such  indict- 
meatf  except  in  cases  where  time  is  a  material 
ingredient  of  the  offense. 

(0)  An  indictment  is  sufficient  If  the  offense 
charged  therein  is  clearly  set  forth  In  ordinary 
and  concise  language,  without  repetitioa,  and 
in  such  a  manner  as  to  enaUe  a  person  of  com- 
mon understanding  to  know  what  is  intended 
thereby. 

[£)d.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  H  182,  266,  267, 
244-250 ;  Dec.  Dig.  ||  60,  87.*] 

2.  Cbiiunai.  Law  (i  9&7*)— New  Tbiai>— Ai^ 

FIDAVIT  AND  TXSTIIIONT  Or  JUBOB. 

The  affidavits  or  the  testimony  of  Jurors 
cannot  be  used  for  the  purpose  of  Impeaching 
their  verdict,  but  may  be  considered  for  the  pur- 
pose of  sustain  [ng  it 

[Ed.  Note.— For  othw  case&  see  Orindnal 
Law,  Cent.  Dig.  H  289^^^195;  Dea  Dig^  f 
967.*1 

3.  CanfiHAL  Law  (H  628,  916,  1162*)— Accu- 
sation—In  dorseueitt  OF  Nahes  or  WlT- 

NESSES—DlBCBETION— CONTINUANCa. 

(a)  In  felony  cases  the  court  in  Its  discretion 
may  permit  the  names  of  additional  witnesses 
to  oe  indorsed  upon  an  indictment  or  informa- 
tion after  the  trial  has  begun,  and  such  action 
will  not  be  subject  to  review  upon  appeal  un- 
less it  be  made  to  appear  that  there  was  an 
abuse  of  this  discretion  to  the  Injury  of  the 
defendant. 

(b)  If,  after  announcing  ready  for  trial,  the 
court  permits  the  names  of  additional  witnesMs 
to  be  indorsed  upon  an  indictment  or  Infonna- 
tion,  and  if  the  defendant  is  surprised  thereat. 
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and  If  a*  Indonement  of  the  namei  of  the 

additiODal  wltaeeses  requfrea  the  production  of 
further  testimouy  upon  the  part  of  the  defend' 
ant,  the  defendant  should  withdraw  hie  an- 
nooneement  of  readj  for  trial  and  file  a  motion 
for  a  continuance,  in  which  he  AoxM  let  up 
the  facte  constituting  such  surprise  and  what 
evidence,  if  any,  he  could  produce  If  the  case 
were  continued  to  rebnt  the  testimony  <A  such 
additional  witnesses  for  the  state. 

(c)  The  statute  with  reference  to  Indorsinf 
the  names  of  additional  witnesses  upon  an  in- 
dictment or  Infonnatlon  in  misdemeanor  cases 
'  has  no  application  to  felony  cases. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1400-1411, 1418-1419,  2152- 
.£iS8,  8053~jt067 ;  Dec.  Di«.  IS  iSiS,  91S,  1152.*] 

4.  CBIMINAL  LfAW  n  784*)— iHBTBUCnON  ON 
CiSCnUSTANTXAL  STIDERCB  —  NECESSITT  — 

Sufficiency. 

<a)  An  instruction  upon  tiie  subject  of  cir- 
cumstantial evidence  smhiM  never  be  clven  un- 
less the  testimony  for  the  prosecaticm  Is  wholly 

drcnmstantiaL 

(b)  Where  an  instmctioa  on  circumstantial 
evidence  is  necessary,  it  ia  a  mistake  for  the 
court  to  give  lengthy  ezplanationa  of  circum- 
stantial evidence;  but  it  is  sufficient  for  the 
court  to  instruct  the  jury  that  the  circum- 
stances proven  most  not  only  be  consiateut  with 
the  guilt  of  the  defendant,  but  they  most  also  be 
inconsistent  with  his  innocence  and  inc^ial>le 
of  any  other  reasonaMe  explanation,  except  that 
of  his  guilt 

(Ed.  Note.— Por  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1883-1888,  1922, 1960 ;  Dec 
Dig.  {  784.*] 

6.  Cbihinal  Law  (|  1069*)— Appeal  and  E^b- 
BOB  —  Objection  Below  —  Sufficiency  — 

iNSTBUCTION. 

General  exceptions  to  instructions  of  the 
court  to  the  jury  will  not  be  considered  on  ap- 
peal. The  attention  of  the  court  should  be  di- 
rectly called  to  the  instruction  objected  to  in 
order  that  the  court  may  have  an  opportunity 
to  correct  any  error  which  it  may  contain. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2(i71 ;  Dec  Dig,  S  1059.*] 

tt.  Ubiminal  Law  m  7%,  1114*)— Abottiient 
OF  Counsel— Appeal  and  Ebbok— Recobd. 

(a)  Counsel  for  appellant  cannot  be  heard  to 
complain  If  the  coonty  attorney  in  his  closing 
argument  to  the  Jury  is  permitted  to  go  out  of 
the  record  in  his  reply  to  ar^ments  made  by 
counsel  for  the  defendant,  which  were  also  out 
of  the  record. 

(b)  Where  an  appellant  desires  to  present  a 
question  to  this  court  It  is  bis  daty  to  bring  up 
enough  of  the  proceedii^  of  the  lower  court  to 
enable  this  court  to  pass  intelligently  and  safdy 
upon  the  question  presented. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i9  lt}81,  2918,  2921;  Dec 
Dig.  SI  72B,  1114.*] 

Appeal  from  District  Coart,  Mclutoeh 
County;  Preslle  B.  Cole,  Judge. 

S.  S.  Star  was  conTlcted  of  the  larceny 
of  cattle,  and  appeals.  Affirmed. 

S.  M.  Bntherford,  of  Mosfcogee,  for  appel- 
lant SmiUi  a  Matson,  Asst  Atty.  Gen.,  for 
the  State. 

FUBMAN*  J:  First  In  bis  brief  counsel 
for  appellant  says:  "The  defects  in  tbe  in- 
dictment are  that  tbe  time  and  place  of  the 
IsBoable  facts  contained  in  said  presentment 
are  not  spedflc.  Tlie  indictment  alleges  that 
on  the  26th  day  of  January  this  d^end- 


ant,  in  connection  wltb  Jim  Star,  stole  cur- 
tain cattle  belonging  to  one  J.  C.  Crabtreft 
No  other  allegation  of  time  Is  stated  in  the 
Indictment,  save  and  except  the  one  spedfled 
in  the  beginning.  This  is  not  suffldent,  as 
we  contend." 

The  charging  part  of  the  Indictment  is  as 
follows:  "That  in  said  Mcintosh  county,  and 
state  of  Oklahoma,  on  the  26th  day  of  Janu- 
ary, in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  ten,  and  prior  to  the  find- 
ing of  this  indictment,  S.  S.  Star,  and  Jamea 
Star,  did  in  tbe  county  and  state  aforesaid, 
and  at  the  time  aforesaid,  unlawfully,  felo- 
niously and  by  fraud  and  stealth  and  with 
the  intent  to  deprive  the  owner,  J.  C.  Crab- 
tree,  thereof,  take,  steal  and  carry  away 
thirty  steers,  described  as  follows,  to  wit, 
thirty  steers  being  red  in  color  and  three 
years  old  each,  which  said  thirty  steers  was 
then  and  there  the  personal  property  of  the 
said  J.  0.  Orabtree,  and  was  then  and  there 
of  the  value  of  twenty-five  dollars  each,  and 
said  S.  S.  Star  and  James  Star  did  so  un- 
lawftilly,  feloniously,  and  by  fraud  and 
stealth  and  with  the  intent  to  deprive  the 
said  owner,  J.  O.  Crabtree,  thereof,  take^ 
steal  and  carry  away  the  said  thirty  steers, 
with  tbe  felonious  Intent  to  convert  tbe  said 
thirty  steers  to  their  own  use,  contrary  to 
the  form  of  tbe  statutes  in  such  cases  made 
and  provided  and  against  the  peace  and  dig- 
nity of  the  state." 

[1]  The  contention  of  counsel  for  appellant 
Is  that  time  and  place  should  not  merely  be 
mentioned  at  tbe  beginning  of  the  Indictment, 
but  should  be  repeated  at  each  Issuable  and 
triable  fact  They  dte  a  number  of  author- 
ities sustaining  this  contention.  There  can 
be  no  question  but  that  this  was  the  andent 
rule,  but  the  conditions  which  brought  this 
rule  into  existence  have  long  since  passed 
away  and  ceased  to  exist  OrlglQally  de- 
fendants were  not  allowed  to  be  represented 
by  counsel  or  to  testify  in  tbelr  own  behalf. 
Neither  were  tb^  allowed  to  summon  yrlt- 
nesses  and  place  them  upon  the  stuid  for 
the  purpose  of  explaining  or  contradicting 
testimony  for  the  prosecution.  It  was  deem- 
ed derogatory  to  the  crown  to  permit  the 
witnesses  in  Its  b^It  to  be  contradicted. 
The  Injustice  of  these  laws  was  so  manifest 
that  the  trial  Judges,  in  order  to  mitigate 
the  hardships  of  the  law,  Invented  and  built 
up  an  artificial  technical  system  for  the  pro- 
tection of  men  charged  with  crime,  wlio  oth- 
erwise would  be  at  the  men^  of  the  inwsecn- 
tion.  But  this  condition,  as  before  stated,  no 
longer  exists,  and  the  technical  system  which 
was  buUt  up  BOldy  for  tbe  purpose  of  miti- 
gating tbe  rigors  of  the  law  should  also 
cease  to  exist  Even  If  tbia  did  not  result 
from  common  sense  and  Justice,  onr  statute 
In  egress  terms  repeals  the  artificial  rules 
of  pleading  established  by  the  common  law. 

Section  6700,  Comp.  Laws  1900,  on  tbe 
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qneBtton  of  time,  Is  as  follom:  'fTbe  pre- 
dse  tlintt  at  irtiicb  tbe  offense  -was  committed 
need  not  be  stated  in  the  indictment;  but  it 
may  be  alleged  to  bave  been  committed  at 
any  time  before  the  finding  thereof,  except 
where  the  Ume  Is  a  material  togredloit  In 
the  o(tenB&" 

Section  6704,  Comp^  Laws  1909.  In  express 
terms  declares  that  tbe  indictment  Is  suffl- 
dmt  if  It  can  be  understood  therefrom  that 
the  act  or  omission  charged  as  tbe  offense  Is 
clearly  and  distinctly  set  forth  In  ordinary 
and  concise  langnage,  witbont  repetition,  and 
In  snch  a  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  Is  in- 
tended. 

Section  6705,  Ck)mp.  Laws  1009,  Is  as  fol- 
lows: "No  indictment  Is  insufficient,  nor  can 
the  trial,  Judgment,  or  other  proceedings 
thereon  be  affected,  by  reason  of  a  defect 
or  imperfection  in  Uie  matter  of  fbrm  which 
does  not  tend  to  the  prejudice  of  the  sub- 
stantial rights  of  the  defendant  upon  the 
marlta." 

We  are  therefore  ot  the  <^nIoa  that  the 
demurrer  to  the  indictment  in  this  case  was 
properly  overruled  by  the  trial  court 

[2]  Second.  It  Is  insisted  in  tlie  brief  of 
counsel  for  appellant  that  the  court  erred 
in  not  sustaining  the  motion  for  a  new  trial 
on  account  of  the  affldarlt  and  testimony  of 
the  Juror  Le  Blanche.  The  affidavit  and 
testimony  of  the  Juror  Le  Blanche  Is  to  the 
effect  that,  something  more  than  a  year 
previous  to  the  trial,  said  juror  had  met  J. 
C.  Crabtree,  the  owner  of  the  stolen  eattie, 
at  a  picnic;  that,  in  a  conversation  with  said 
Crabtree,  said  Crabtree  had  told  him  about 
the  stealing  of  his  cattle,  and  that  said  Juror 
Le  Blanche  had  forgotten  this  conversation 
with  Crabtree  and  did  not  remember  It  until 
after  being  accepted  on  the  jury.  On  croBs- 
examination  the  Juror  Le  Blanche  testlfled 
that  the  statements  made  to  him  by  said 
Crabtree  did  not  in  any  manner  affect  his 
verdict,  and  that  he  did  not  communicate 
said  statements  to  any  of  the  other  Jurors. 
It  was  also  proven  that,  when  the  Jury  re- 
tired to  consider  of  their  verdict,  the  vote 
on  the  first  ballot  stood  11  for  conviction 
and  o'ne  for  acquittal,  and  that  the  Juror 
Le  Blanche  then  voted  for  an  acquittal.  The 
court  did  not  err  In  refusing  to  grant  a  new 
trial  on  account  of  the  affidavit  and  testi- 
mony of  the  juror  Le  Blanche.  It  is  the 
setUed  law  in  this  state  that  tbe  affidavit  or 
testimony  of  a  Juror  cannot  be  used  for  the 
purpose  of  Impeaching  the  verdict  of  such 
Juror.  If  this  were  permitted,  It  would  sub- 
ject Jurors  to  all  sorts  of  Intimidations  and 
temptations  and  would  tend  to  unsettle  and 
make  insecure  the  verdicts  of  Juries  and  the 
Judgments  of  courts  and  would  place  a  pre- 
mium upon  corruption.  See  Colcord  v.  Con- 
ger, 10  Okl.  460,  62  Pac.  276;  Vanderburg 
V.  State,  6  Okl.  Cr.  486,  120  Pac.  301 ;  Keith 
V.  Stats,  7  Om  Gr.  166,  123  Pac  172;  and 
Overton  t.  Stata^  7  Okl.  Cr.  aoi,  114  Pac. 


1182,  128  Pac  17Bu  But,  even  if  this  wer* 
not  the  law,  tbe  trial  court  did  not  err  in 
its  ruling  upon  tiie  question,  because  the 
testimony  shows  that,  notwithstanding  tlitt 
statements  said  to  have  betm  made  to  the 
Jaror  Le  Blandie  by  tta  owner  of  the  cattle, 
said  juror  voted  for  acquittal  and  only 
agreed  to  a  conviettoL  apon  a  conaideratliua 
of  the  entire  testimony  and  the  argument  of 
the  other  11  Jurors. 

[)]  Third.  Oounsel  tm  annUsst  complains 
at  the  action  of  the  trial  court  in  permlttiiig 
the  state  to  indorse  the  names  ot  CUff  8e^ 
lers.  Bob  Sellm,  Minnie  Harris,  Mollle  Sel- 
lers, Claude  Carllle,  Jim  Jackson,  and  Dan 
Foster  upon  the  tndictmeat  over  the  objec- 
tion and  protest  of  counsel  for  appellant. 
The  record  discloses  the  fact  that,  when  the 
case  was  called  for  trial,  tlie  state  announc- 
ed ready  for  trial  and  the  defendant  made 
a  motion  for  a  contlnnanoe  whldi  was  owtr- 
ruled,  and  then  declined  to  make  an  an- 
nouncement Thereupon  the  court  directed 
that  a  Jnry  should  be  called.  Mr.  Robertson, 
rspresenting  the  state,  requested  permission 
to  indorse  the  names  of  some  additional  wit- 
nesses upon  the  indictment,  and  stated  that 
he  did  not  know  that  they  were  Important 
witnesses  in  the  case  until  a  diort  time  be- 
fore this  and  did  not  understand  that  he  had 
the  rigbt  to  indorse  their  names  on  the  In- 
dictment except  in  open  court  and  by  per- 
mission, and  this  was  the  first  day  of  the 
term  on  which  tbe  attorney  for  appellant 
had  beeb  in  court ;  that  he  bad  not  cared  to 
ask  permission  because  of  his  absence.  Per- 
mission of  the  court  was  granted  to  the  coun- 
ty attorney  to  Indorse  the  namee  of  the  wit- 
nesses upon  the  indictment,  to  which  coun- 
sel for  appellant  excepted.  But  the  record 
fails  to  show  that  counsel  for  appellant  was 
surprised  at  the  action  of  the  court  in  per- 
mitting the  names  of  said  witnesses  to  be 
indorsed  upon  thq  indictment,  or  that  tbe  use 
of  such  witnesses  by  the  state  required  the 
production  of  any  additional  testimony  upon 
the  part  of  appellant  Neither  did  counsel 
for  appellant  ask  for  time  with  which  to 
prepare  a  motion  for  a  continuance  on  ac- 
count of  the  names  of  the  additional  wit- 
nesses Indorsed  upon  the  Indictment  Bnt 
the  objection  is  made  that  the  court  should 
not  have  permitted  the  names  of  the  addi- 
tional witnesses  to  be  indorsed  upon  the  in- 
dictment after  tbe  trial  had  begun.  In  sup- 
port of  this  position,  oounsel  for  appellant 
cite  the  cases  of  Nelson  v.  State,  6  Okl.  Cr. 
36S,  114  Pac.  1124,  and  Hawkins  v.  State, 
6  Okl.  Cr.  808,  118  Pac.  607.  Nelthw  of 
these  authorities  support  the  contention  of 
counsel  for  appellant  In  fact  the  case  of 
Nelson  v.  State  is  decisive  of  this  question 
as  against  the  c6ntention  ot  counsel  for  ap- 
pellant. 

In  Nelson's  Casta  the  conrt'  permitted  the 
indorsement  of  the  names  of  additional  wit- 
nesses upon  tbe  indictment  after  the  case 
was  called  for  trial.  Counsel  for  appelant 
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filed  a  motion  for  a  contbraance,  wbldi  wai 
overmlod.  This  court  Bald:  facta  aof- 
fldent  to  show  tbat  the  defendant  could  meet 
the  testimony  of  these  witnesses  having  been 
set  ap.  we  think  the  court  properly  oTermled 
the  motion  for  a  contlnnance."  It  Is  tme 
that  Nelson's  conviction  was  reversed,  bnt 
It  was  npon  another  question  entirely.  The 
case  of  Hawkins  v.  State  Is  not  In  ^aiat. 
This  was  for  a  conviction  of  a  mlsdemeanoT, 
and  the  decision  was  based  npon  an  arbi- 
trary statute  whldi  Is  ai^Ilcable  to  mis- 
demeanors only,  which  statute  has  no  appli- 
cation to  felony  cases.  But,  even  If  the 
statute  upon  which  the  decision  In  Hawkins* 
Case  was  rendered  was  also  apidlcable  to 
felonies,  we  think  a  sufficient  showing-  was 
made  by  the  state  to  authorize  the  court  to 
permit  the  indorsement  of  the  names  of  the 
witnesses  npon  the  indictment,  even  after 
the  trial  began,  especially  In  view  of  the 
fact  that  aiq;>ellant  did  not  make  any  eftort 
to  continue  the  case  In  order  tbat  he  might 
obtain  additional  witnesses  to  rebut  the  tes- 
timony of  the  witnesses,  whose  names  w^ 
Indorsed  upon  the  Indlctm^t.  In  the  later 
case  of  Ostoidorf  t.  State,  8  OkL  Or.  860, 
128  Pac  148,  we  discussed  this  question  ful- 
ly, and,  as  applicable  to  both  misdemeanors 
and  felonies,  this  court  said :  "Where  a  wit- 
ness has  been  improperly  allowed  to  testify 
in  a  case,  and  the  defendant  is  surprised 
thereat,  be  should  promptly  withdraw  his 
announcement  of  ready  for  trial  and  file  a 
motion  for  a  continuance,  In  which  be  should 
set  up  the  facts  which  constitute  such  sur- 
prise, and  also  show  how  he  would  be  In- 
jured by  the  reception  of  such  testimony  and 
why  he  dionld  have  additional  time  for  pr€p> 
aration  fbr  trial  on  account  of  such  testi- 
mony, and  what  evldoice^  if  any,  be  could 
produce  U  given  such  time  to  nbut  the  tes- 
timony of  such  witness.  A  failure  to  do  this 
eonstitutfls  a  walTer  ni  objection  to  the  tw- 
tlmony  of  sndi  wltnesi." 

As  many  lawyers  do  not  recognise  the  dif- 
ferences made  in  our  statute  between  felonies 
and  mlsdaneanors  In  the  matter  of  Indorsing 
the  names  of  witnesses  on  indictments  or 
informations,  we  will  quote  these  statutes. 

Section  Cioiap.  tems  1900,  is  as  fol- 
lows: "TbA  ooonty  attomeiy  shall  snbserlbe 
Ids  name  to  infinrmatlons  filed  in  the  county 
or  district  court  and  Indorse  thereon  the 
names  of  the  witnesses  known  to  him  at  the 
time  of  filing  the  same.  He  shall  also  In- 
dorse thereon  the  names  of  such  other  wit- 
nesses as  may  afterwards  become  known  to 
him,  at  each  time  before  the  trial  as  the 
court  may  by  rule  prescribe.  All  informa- 
tions shall  be  verified  by  the  oath  of  the 
prosecuting  attorney,  complainant  or  some 
other  person:  Provided,  that  when  an  In- 
formation in  any  ease  Is  verified  by  the  coun- 
ty attorney.  It  shall  be  sufficient  if  the  veri- 
fication be  upon  information  and  belief."  It 
la  seen  that  this  statute  relates  only  to  mls- 
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demeanors,  for  in  1890,  when  this  statute 
was  enacted,  a  defendant  could  not  he  inrofle- 
cuted  for  a  felony  by  information,  and  this 
statute  requires  tbat  the  names  of  additional 
witnesses  must  be  indorsed  on  the  Informa- 
tion before  the  trial  b^iins.  Placing  a  lib- 
eral construction  npon  this  statute  to  pre- 
vent a  miscarriage  of  Justice,  we  have  al- 
ways held  that,  even  after  the  trial  has  be- 
gun, the  names  of  additional  witnesses  might 
be  indorsed  upon  the  Information  if  the 
county  attorney  had  not  had  previous  knowl- 
edge of  the  fact  that  they  were  material  wit- 
nesses, and  when  this  could  be  done  with- 
out placing  the  defendant  at  a  disadvantage. 

Section  6691,  Comp.  Laws  1909,  relating  to 
prosecutions  for  felonies,  -  is  as  follows : 
"When  an  Indictment  Is  found,  the  names  of 
the  witnesses  examined  before  the  grand  jury 
must  be  Indorsed  thereon  before  the  same  Is 
presented  to  the  court,  but  a  failure  to  so  in- ' 
dorse  the  said  names  shall  not  be  snffidrat 
reason  for  setting  aside  the  indictment  If  the 
county  attorney  or  prosecuting  officer  will 
within  a  reasonable  time,  to  be  fixed  by  the 
court,  indorse  the  names  of  the  witnesses  for 
the  prosecution  on  the  Indictment  The  court 
or  judge  may,  at  any  time,  direct  the  names 
of  additional  witnesses  for  the  prosecution 
to  be  Indorsed  on  the  Indictment,  and  shall 
order  that  such  names  be  furnished  to  the 
defendant  or  his  oounseL"  This  statute  per- 
mits tixe  indorsemwt  of  the  names  of  addi- 
tional witnesses  upon  an  indictment  or  infor- 
mation at  any  time  within  the  discretion  of 
the  court  We  have  therefore  always  held 
that  in  f^ny  cases  It  is  within  the  discre- 
tion of  the  court  to  permit  the  names  of  ad- 
dititmal  witnesses  for  the  prosecution  to  be 
Indorsed  on  an  Indictment  after  the  trial  has 
begun.  Bee  Tance  t.  Territory,  8  OkL  Or. 
208.  lOB  Pac.  807,  and  Stockton  t.  State,  S 
OkL  Gr.  JOO,  114  Pac.  826.  To  prevent  any 
advantage  heSng  taken  of  a  defendant,  we 
have  also  li61d  that  In  ftlony  cases,  when 
the  names  of  additiwal  witnesses  are  in- 
dorsed upon  an  Indictment  after  the  trial 
Tiw  begun,  the  d^raidant  might  file  a  motion 
for  a  continuance  under  the  conditions  stated 
In  Nelson  v.  States  5  OkL  Gr.  368,  U4  Pac. 
U24,  and  Ostendorf  v.  State,  8  OkL  Gr.  360, 
128  Pac.  143. 

[4]  Fourth.  Oounael  tor  appellant  com- 
plains at  the  action  of  Uie  court  in  retaslng 
to  give  a  vedal  requested  instruction  npon 
the  subject  of  drcnmstantlal  evidence.  An 
Instruction  upon  the  snbject  of  drcnmstan- 
tlal evidence  should  never  be  glvcm  unless 
the  testimony  In  the  case  on  the  part  of  the 
prosecution  Is  wholly  circumstantial.  See 
Hendrlx  v.  United  States,  2  OkL  Cr.  240^  101 
Pac.  126w  While  it  Is  tme  that  modi  of  the 
testimony  In  this  case  against  appellant  Is 
clrcnmstandal,  yet  the  state's  witness  Cllffl 
Sellers  testified  directly  and  positively  as  to 
the  guilt  of  appellant  It  la  true  that  Sellers 
was  an  accomplice,  but  this  does  not  alter 
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the  rale  dlApenalnx  with  thh  Hwtractlon  upon 
drcamstantial  eridenoe,  where  there  1b  direct 
and  poMtiTe  ftTldeDoe  oi  the  gnilt  of  ttae  ao- 
eiued.  The  Instruction  requested  by  appel- 
lant upon  the  subject  of  elrcamstantlal  erl- 
denee  was  argumentative  And  confudng  In  ItB 
dtaractw  and  should  not  have  been  glren  In 
the  form  reQOested,  even  If  all  of  the  testi- 
mony In  the  case  was  purely*  dreiunstantlal. 
In  a  case  depending  upon  drcumstantlal  erl- 
dmce  alon^  the  court  should  Instruct  the 
Jury  that  the  drcomstances  proven  must  not 
only  be  consistent  with  the  guilt  of  the  de- 
fendant, but  thiey  must  also  be  Inconsistent 
witli  bis  Innocence  and  capaUe  of  no  other 
reasonable  explanation  than  that  of  his  guilt 
It  la  a  mistake  for  the  trial  court  to  give  a 
lengthy  instruction  attemptbig  to  ea:plaln  etr- 
cumstantlal  evidence. 

[I]  FlffiL  Counsel  tor  awellaot  complains 
In  his  brlflC  of  a  number  of  alleged,  errors  4n 
the  Instructions  of  the  court  to  the  Jury. 
We  cannot  cmslder'  these  objections,  because 
proper  exceptions  were  not  reserved  to  the 
Instructions  at  the  trial.  The  record  shows 
that^  after  the  Instructions  were  read  to  the 
Jury,  counsel  for  appellant  stated  that  he 
excqtted  to  each  and  every  Instruction  given 
the  court,  and  to  each  and  every  para- 
graph thereof.  This  only  amounts  to  a  gen- 
eral exception  which  we  cannot  con^der  for 
any  purpose  whatever.  When  counsel  de- 
sire to  except  to  any  Instru^on,  the  atten- 
tion of  the  court  should  be  directly  called 
to  the  Instruction  objected  to  in  order  that 
the  court  may  be  given  an  opportunity  to 
correct  any  error  which  It  may  contain.  If 
tills  Is  not  done,  errors  In  the  instructions 
will  be  waived,  tmless  they  are  fundamental. 
See  Summers  v.  State,  7  Okl.  Gr.  11, 120  Pac. 
1031.  We  find  no  fundamental  error  In  the 
Instructions  of  the  court. 

[8]  Sixth.  Counsel  for  appellant  complains 
at  length  of  remarks  made  by  the  county  at- 
torn^ In  his  cloEdng  speech  to  the  Jury.  The 
record  contains  a  full  stenographic  report  of 
the  closing  argument  of  the  county  attorney, 
which  Is  taterspersed  with  numerous  objec- 
tions made  by  counsel  for  appellant  to  por- 
tions of  said  argument  The  county  attorney 
claims  that  be  was  only  replying  to  argu- 
ments made  by  counsel  for  appellant  The 
trial  court  sustained  the  contentions  of  the 
county  attorney.  If  it  be  true  that  counsel 
for  appellant  had  gone  outside  of  the  record 
In  his  ailment  he  cannot  be  heard  to  com- 
plain that  the  county  attorney  was  permitted 
to  reply  to  such  arguments.  The  trial  Judge, 
who  had  h«ird  both  arguments,  decided  that 
the  coun^  attorney  was  within  the  record. 
We  cannot  presume  error  In  any  case,  but, 
on  the  contrary,  we  must  presume  that  all 
of  the  rulings  of  the  trial  court  are  regular 
unless  the  wmtrary  Is  clearly  made  to  ap- 
pear from  the  record.  In  the  case  of  Cowan 
r.  State,  B  Okl.  Gr.  313.  114  Pac.  e27,  this 
court  held  that,  where  an  appellant  desires  to 
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-present  a  qaesthm  to  flils  court  for  declstin 
and  seeks  to  get  It  to  review  the  decision  of 
the  trial  court  and  pass  upon  any  matter 
occtirrlng  during  the  trial,  U  Is  the  duty  of 
appellant  to  at  least  Ivlng  up  enon^  of  the 
proceedings  Of  the  lower  court  to  enable  this 
court  to  pass  IntelUgently  upon  tiw  question 
presented.  Where  this  is  not  don^  we  .  win 
presume  that  the  ruling  of  the  trial  court 
was  correct  We  cannot  say  fnmt  the  record 
before  na  that  the  trial  court  erred  In  the 
matter  conqdalned  of.  . 

We  think  that  the  evideqce  In  this  case 
amply  sustains  the  conviction ;  and,  as  no 
inejndlctal  ern«  appears  In  the  record*  the 
Judgment  of  tiie  lower  court  Is  In  all  things 
aflbmed. 

DOYLffi,  J.,  concurs.  AitMSTRONO,  P.  J., 
not  parttdpating. 


GOBIN  et  aL  V.  STATIDlI 
(Criminal  Court  of  Appeals  of  Oklahoma.  April 
1»,  1913.) 

(SvHahua  »y  the  Court.) 

1.  FHTSIOUMS  AVD  SUBGEO:(S  ({  tt*>— FBAOTIO- 

iNO  Without  adthoextt  —  DannsB  —  Ao- 

OBSBOBT. 

(a)  On  tbe  prosecution  of  a  petBon  charged 
with  Tiolatine  tbe  medical  practices  act  on  the 
ground  that  he  does  not  possess  an  unrevoked, 
valid  certificate  from  the  state  board  of  medical 
examioers,  the  production  at  the  trial  and  the 
introdactioD  in  evidence  of  such  certificate  is 
a  complete  defense  to  such  charge. 

(p)  like  foregoing  rule,  however.  Is  not  Intend- 
ed to,  and  does  not,  protect  aucn  person  from 

(irosecution  if  he  aids  and  abets  another  to  vio- 
ate  the  medical  practices  act  In  so  far  as  his 
connection  with  such  other  nnauthorlsed  person 
is  concerned. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.      &t11;  D«c  Dig. 

2.  Phtsicians.  and  Suroeons  a  0*)— Pbao- 
TiciNO  Without  Authobitt. 

.  A  person  who  does  not  possess  a  valid, 
unrevoked  certificate  from  the  stats  board  of 
medical  examiners  Is  not  entitled  to  practice 
medicine  under  the  laws  of  this  states  except 
in  emergenciea  and  sudi  other  cases  as  are 
epecifically  exempted  by  the  statnte.  And  this 
is  true  even  though  be  worked  with  or  nndn 
the  directions  of  a  duly  authorised  practitioner; 
and  It  Is  Immaterial  whether  he  wons  for  a  fee, 
percentage,  or  on  a  salary. 

[Ed.  Note.— For  other  oases,  see  Physldans 
and  Surgeons,  Cent  Dig.  If  O-ll ;  Dec.  Dig.  f 

3.  Phtbiciahb  and  'Sttboeons  <i  6*>— Pbao- 
•nciNo  Without  Autbobitt  —  Dxfbnsbs — 

ACCESSOBT. 

(a)  A  physician  who  Is  authorized  under  the 
laws  of  this  state  to  practice  medicine  has  no 
more  right  to  aid  one  who  is  not  properly  au- 
thorised to  evade  the  law  than  saeb  unautiH» 
Ised  person  has  to  act  on  his  own  remonribU- 
ity. 

(b)  The  medical  practices  set,  as  well  ss  all 
other  laws  of  this  state,  was  enacted  to  be  oll>- 
served  and  enforced  and  not  to  be  evaded  and 

violated. 

[Ed.  Note.— For  other  casea  see  Phydcians 
and  »ui«eons,  Cent  Dig.  H  tt-ll;  Dec.  Dig. 
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Am>eal  fitMu  Manball  County  Court;  J. 
W.  Falkner,  Jndge. 

O.  O.  Oobtn  and  R.  W.  Fre^an  were  con- 
victed of  Tlolattns  the  medical  practices  act, 
and  they  appeal.  Affirmed. 

Gxnce  ft  Potter,  oC  Ardmore.  for  pUUntUEs 
In  ema.  Gluuu  Weet,  Attj.  GeiL,  fi»  the 
State. 

ARMSTRONG,  P.  J.  ZnformaUons  were 
filed  against  the  plaintiffs  In  wror*  O.  O. 
OoUn  and  K.  W.  Freeman,  In  the  counlv 
coort  of  Manball  county,  Id  two  caaee^  diarg- 
ing  tbem  with  practicing  medldoe  wlthoat 
license.  They  were  conrlcted  In  both  cases 
and  a  fine  of  $260  and  60  days*  imprisonment 
Imposed  on  eaCh  as  the  punishment  in  each 
case. 

[21  Mncb  testimony  was  Introdnced  on  be- 
half of  the  state,  hot  for  the  purpose  of  this 
opinion  it  Is  only  necessarr  to  consider  the 
testimony  Introduced  by  the  plaintiff  in  er- 
ror. The  plaintiff  in  error  Gobln  admitted 
that  he  had  no  license  to  practice  medldne 
in  Oklahoma ;  that  he  was  in  the  employ  of 
R.  W.  Freeman  on  a  salary;  that  he  was 
practidng  medldne  as  the  assistant  of  said 
Freeman;  was  collecting  fees  for  his  serv- 
ices and  paying  them  over  to  Freeman.  The 
plaintiff  In  error  Freeman  in  his  defense  In- 
troduced a  certificate  from  the  state  board 
of  medical  examiners  authorizing  him  to 
practice  medicine  and  surgery  in  this  state. 
He  testlfled  also  that  Gobln  was  In  his  em- 
ploy on  a  salary ;  that  Gobln  was  practicing 
medicine  under  bis  directions  and  receiving 
fees  therefor  whidi  were  turned  over  to  him. 

There  Is  no  question  but  that  Gobln's  con- 
viction was  entirely  proper,  and  the  judg- 
ment as  to  him  should  be  affirmed.  In  State 
V.  Paul,  66  Neb.  369,  78  N,  TV.  861,  the  Su- 
preme Court  of  Nebraska,  having  under  con- 
sideration the  proposition  here  Involved,  says: 
"A  person  not  being  a  registered  physician, 
nor  acting  gratuitously  under  an  emergency, 
nor  being  a  commissioned  sui^eon  In  the 
army  or  navy  of  the  United  States,  nor  being 
in  the  occupation  of  a  nurse,  nor  adminis- 
tering usual  or  ordinary  household  remedies, 
who  for  a  remuneration  treats  any  physical 
or  mental  ailment  of  another,  is  within  the 
condemnation  of  the  statute,  even  though  be 
acted  under  the  directions  of  a  registered 
physician,"  The  statute  being  construed  by 
the  Nebraska  court  Is  similar  to  ours;  the 
purpose  being  the  same. 

Ml  The  plaintiff  In  error  Freeman,  how- 
ever, had  the  required  certificate,  and  so  far 
as  his  own  acts  are  concerned  independent 
of  Gobln  he  cannot  be  convicted.  Among 
other  Instructions  the  trial  court  gave  the 
following:  "The  court  further  Instructs  you, 
gentlemen  of  the  jury,  that  if  you  And  be- 
yond a  reasonable  doabt  that  the  defendants 
R.  W.  Freeman  and  O.  O.  Gobln  entered  Into 
an  agreement  by  the  terms  of  which  the  said 
R.  W.  Freeman  signed  up  prescriptions  in 


blank  to  be  used  by  the  sftid  O.  O.  Gobln  In 
the  absence  of  the  said  R.  W.  Freeman,  by 
filling  in  said  prescriptions  over  the  name 
of  the  said  R.  W.  Freeman,  and  prescrlUng 
medicines  for  patients  for  a  compensation, 
and  that  pursuant  to  «ald  agreement  be- 
tween the  said  R.  W.  Freonan  and  O.  O. 
GoUn  the  said  R.  W.  Freeman  did  leave  pre- 
scriptions signed  In  blank  by  him  for  the 
said  O.  O.  Xiobln.  and  did  authorize  the  said 
O.  O.  Gobin  to  recelTe  patients  in  lUa  ab- 
sence and  to  treat  and  prescribe  for  sodi 
patients  for  a  compensation,  from  said  pa- 
tients to  O.  O.  Gobin,  or  to  R.  W.  Freeman, 
or  to  both  O.  O.  GoUn  and  R.  W.  Freeman, 
and  that  the  said  O.  O.  Gobln  did  rective  pa- 
tients tot  treatment  In  tlw  absoice  of  the 
said  R.  W.  iWman  and  did  preecrlbe  for 
them,  for  a  compensation,  going  to  him  or  to 
the  said  R.  W.  Freonan.  or  to  both  him  and 
the  Bald  Freeman,  and  you  farther  find,  be- 
yond a  reasonable  donbt;  that  the  said  O. 
O.  Gobin  did  not  have  the  certificate  reqnlr^ 
ed  by  law  to  practice  medldne  and  surgery, 
then  it  wiU  b«  your  dn^  to  find  botti  the 
said  defaidanta,  R.  W.  Freunan  and  O.  O. 
Gobin,  goiltr,  alttumflSi  yon  do  find  from  the 
evidence  that  the  said  Rk  W.  Freeman  did 
have  a  valid  certificate  from  the  proper  state 
authorities  to  practice  medicine  and  surgery." 
This  instmctlon  warranted  the  Jury  in  flndliDg 
the  plaintiff  in  error  lYeeman  guilty  in  case 
Gobln  did  not  have  a  certificate  to  practice 
medldne  in  this  state  as  provHted  by  law 
even  thou{^  Freeman  bad  one  if  tli^  should 
find  further  that  Freeman  was  aiding  and 
abetting  Got»ln. 

Section  204S,  Compiled  Laws  1900,  provides 
as  follows:  "All  persons  concerned  In  the 
commission  of  a  crime,  whether  It  be  a  fel- 
ony or  a  misdemeanor,  or  whether  they  di- 
rectly committed  the  act  that  constituted  the 
offense  or  aided  and  abetted  in  Its  commis- 
sion thoagb  not  present,  are  prindpals."  Un- 
der this  statute  the  plaintiff  In  error  Free- 
man, if  he  aided  and  abetted  Oobin  in  a  vio- 
lation of  the  medical  practices  act,  would  be 
guilty  and  subject  to  punishment  not  because 
he  (Freeman)  did  not  have  a  license  to  prac- 
tice, bnt  because  Gobln  did  not  have,  and 
because  he  (Freeman)  aided  and  abetted  Go- 
bln in  the  commission  of  the  offense.  It  is 
not  contended  that  Freeman  did  not  know 
Gobln  was  without  authority  to  practice 
medicine  In  this  state. 

The  only  doubtful  question  that  presents 
itself  to  the  writer  of  this  opinion  In  con- 
nection with  this  case  Is:  Did  the  jury  find 
Freeman  guilty  of  practidng  medicine  with- 
out a  license,  or  did  they  find  him  guilty  of 
aiding  and  abetting  Gobln  In  practidng  with- 
out a  license?  The  law  and  instructions  of 
the  court  properly  .applied  to  the  facts  are 
such  that  the  Jury  would  not  have  been  war- 
ranted In  finding  Freeman  gnil^  of  practic- 
ing without  a  Ucoise.  '  As  said  by  this  const 
In  Wilson  T.  Btat^  8  OU.  Or.  498,  128  Fac. 
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82,  an  unreroked  certiflcate  Issued  by  the 
state  board  of  medical  examlnets  Is  a  com- 
plete defense  to  a  charge  of  practicing  medi- 
cine without  license  In  this  state.  That  be- 
ing true,  It  was  the  duty  of  the  Jury  to  ac- 
Qult  Freemaa  In  so  fat  as  bis  own  acts  in- 
dependent and  apart  from  participating  with 
Gobln  were  concerned,  and  a  conviction  upon 
that  ground  would  have  to  be  reversed  by 
this  court  Under  the  instruction  of  the 
court  quoted  supra  and  the  facts,  however, 
the  Jury  were  authorized  and  fully  warrant- 
ed in  convicttng  Freeman  of  aiding  and  abet- 
ting Oobln  in  case  they  found  from  the  facts 
that  Oobln  did  not  have  a  certificate  or  li- 
cense to  practice  medicine  In  this  state.  As 
said  above,  Gobin's  conviction  was  proper, 
and  under  the  testimony  of  both  Freeman 
and  Gobin,  Freeman  Is  dearlj  guilty  of  aid- 
ing and  abetting  Gobln,  and  the  conviction 
by  the  Jury  und^  this  state  of  tacts  as  to 
this  feature  of  the  case  will  not  be  dlsturt}ed. 

[S]  The  medical  practices  act  does  not  any 
more  contemplate  or  authorize  a  registered 
physician  going  out  and  employing  all  the 
unauthorized  quacks  in  the  country  to  aid 
and  assist  blm  for  a  conM^^isatton  or  other- 
wise, except  in  emergencies,  in  the  practice 
of  medicine,  than  it  does  the  employment  for 
the  same  purpose  of  the  section  hands  on  a 
railroad.  The  law  Is  not  only  Intended  to 
protect  legitimate  practitioners,  but  also  to 
protect  the  public  against  being  imposed  up- 
on by  an  incompetent  person  holding  himself 
out  as  a  physldan.  The  laws  of  this  state 
were  enacted  to  be  observed  and  ^forced 
and  not  to  be  evaded  and  violated.  It  Is 
evident  from  this  record  that  the  plaintiff  in 
error  Freeman  was  seeking  to  aid  Gobln  In 
evading  the  law,  and  In  doing  so.  both  of 
them  violated  it  and  Incurred  its  penalties. 

We  have  considered  carefully  and  thor- 
oughly the  entire  record  in  this  case  and 
are  of  opinion  that  the  Judgment  of  the  trial 
court  should  be  afBrmed  as  to  each  plaintiff 
in  error  in  both  cases,  and  it  is  so  ordered. 

DOTLB  and  FUBMAN,  J^..  concur. 


PEEL  V.  STATE. 
(OrlmlDBl  Court  of  Appeals  of  Oklahoma. 

April  22,  1013.) 

(BytlQlnu  &y  tk9  Oourt.) 

CKOaitAL  lAW  (I  1181*)— BbOAFB— DlBlCBS- 
AL  or  ATPBUh 

Where  a  defendant  has  beea  convicted 
and  Beutenced  and  perfects  an  appeal,  this 
court  will  not  consider  Us  appeal,  unleBS  de- 
fendant Is  where  he  can  be  made  to  respond 
to  aD7  Judnoent  or  order  which  may  be  ren- 
dered In  the  case;  and  where  a  defendant 
makes  bis  escape  from  tbe  custody  of  the  law 
and  becomes  a  fugitive  from  justice  the  ap- 
peal will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
law.  Cent  Dig.  Si  2871-2979,  2986;  Dea  Dig. 
I  11^1.*] 


Appeal  from  DMrlct  Court,  Oklahoms 
County;  W.  K.  Taylor,  Jadgeu 

Roy  Feel  was  convicted  of  crime,  and  ap- 
peals.   Dismissed.  * 

Harris  &  Nowlin,  ^lliam  H.  Zwi^  and 
Giddings  ft  Olddings,  aU  of  Oklahoma  City, 
for  plaintiff  in  error,  caias.  West,  At^.  Oen.^ 
and  C.  J.  Davenport,  ot  Oklahoma  CiEjr,  iol 
the  Btatflk  , 

DOYLE,  J.  The  plaintiff  In  error,  Roy 
Peel,  was  convicted  of  the  crime  of  aiding 
suicide,  under  an  information  filed  in  the 
district  court  of  Oklahoma  county  March  11, 
1912,  and  in  accordance  with  tbe  verdict  of 
the  Jury  was  sentenced  to  serve  a  term  of 
seven  years  In  the  state  penitentiary  at  Mc- 
Alester.  The  Judgmmt  and  sentence  was  en- 
tered May  28,  1912. 

From  the  Judgment  an  appeal  was  perfect* 
ed  by  filing  in  this  court,  November  23,  1912. 
a  petition  In  error  with  case-made.  Tbe  At- 
torney General  has  filed  a  motion  to  dlsmhs 
aaid  appeal,  which,  omitting  the  formal  parts, 
reads  as  follows:  "Comes  now  the  state  of 
<%lahoma  by  Chaa  West;  Attorney  General, 
ind  moves  the  court  to  dismiss  the  appeal 
lereln,  and  for  grounds  therefor  says:  That 
the  appellant,  Roy  Peel,  is  now  and  has  been 
for  some  time  a  fugitive  from  justice  from 
be  state  of  Oklahoma;  that  the  sheriff  of 
Oklahoma  county  baa  made  diligent  search 
Cor  the  said  Boy  Peel  in  an  endeavor  to  ar> 
.*e8t  him  pursuant  to  certain  writs  issued 
out  of  the  courta  of  Oklahoma  county;  that 
the  bondsmen  of  the  said  Roy  Peel  have  of- 
fered a  reward  for  his  arrest  and  apprehen- 
sion, but  that  the  said  Roy  Peel  Is  now  a  fu- 
f!;ltlve  from  Justice  and  beyond  the  Jurisdic- 
tion of  this  court,  as  the  Attorney  General 
is  Informed  and  verily  believes — the  facts 
herein  stated  being  shown  by  the  affidavit  of 
M.  G.  Binlon,  sheriff  of  Oklahoma  coun^,  at- 
tached hereto  aud  made  a  i>art  hereof." 

The  said  affidavit  reads  as  follows :  *Trhat 
he  Is  now  the  duly  qualified  and  acting  sheriff 
within  and  for  said  Oklahoma  county,  in  the 
state  of  Oklahoma,  and  has  been  since  the 
6th  day  of  January,  1913;  that  on  the  3d 
day  of  March,  1913,  be  was  commanded  by 
the  clerk  of  the  county  court  within  and  for 
said  county  and  state  to  apprehend  and  place 
In  Jail  one  Boy  Pe^,  who  had  been  hereto- 
fore convicted  In  said  county  court  of  the 
crime  of  violating  the  prohibitory  law,  and 
who  had  thereafterwards  been  paroled  by  the 
Governor  on  condition  that  he  pay  twenty 
dollars  per  month  on  his  fine  and  costs,  and 
said  parole  having  been  revoked  by  the  said 
Governor  said  order  was  made  by  the  county 
court,  as  aforesaid.  Deponent  further  says 
that  he  and  his  deputies  have  made  diligent 
search  for  the  said  Boy  Peel,  and  are  unable 
to  arrest  him  or  find  out  where  he  is  now 
staying,  and  that  his  bondsmen  have  offered 
a  reward  for  his  arrest  and  apprehemdon." 

The  question  presented  by  the  motion  to 
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dismiss  Is  the  same  as  Uw  we  decided  In 
Belcher  t.  State,  9  OkL  Ct.  — ,  180  Pac.  616. 
wherdn  tt  Is  held  that,  where  a  defendant 
has  been  convicted  and  sentenced  and  per- 
fects an  appeal,  this  court  will  not  consider 
his  appeal,  unless  the  defendant  Is  where  he 
can  be  made  to  respond  to  any  Judgment  or 
order  which  may  be  rendered  In  the  cause; 
and  where  the  defendant  makes  his  escape 
from  the  custody  of  the  law,  and  Is  at  large 
fts  a  fugitive  from  Justice,  this  court  will, 
on  motion,  dismiss  his  appeal. 

It  is  onr  opinion  that  plaintiff  in  error  has 
waived  the  right  to  have  his  appeal  In  this 
case  considered  and  determined,  the  motion 
to  dismiss  Is  Anstalned,  the  appeal  Is  dtsmlsa- 
ed,  and  the  cause  remanded  to  the  district 
ccmrt  ct  Oklahoma  county,  with  direction  to 
carry  Into  ezecntlMi  Its  Judgment  and  aen- 
tence. 

ARMSTBONO.  P.  J«  and  FUBMAN,  J, 
concur. 


UAOOARD  V.  STAm 
(Crtoifaial  Oonrt  of  Appeals  of  Oklahoma.  i^iU 
20, 

/5yIIs^M  »v  th«  Court) 

1.  OBnaNAi.  Law  (i  1159*)— Appkal  Awn  Eb- 

BOB— YeBDICT— £?VIDENCB. 

It  is  the  duty  of  the  Jury  to  settle  all  con- 
flicts in  the  testlmon;,  and  this  court  will  not 
disturb  a  verdict  where  it  is  sustained  by  any 
teBtimony  which  reasonably  tends  to  establish 
the  guilt  of  the  defendant,  unless  it  appears 
from  the  reooxd  that  the  Jury  were  influenced  by 
improper  motives  in  accepting  the  testimony 
of  the  stats  and  rejecting  the  testimony  of  the 
defendant 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  8074-4iO8»;  Dec  Dig.  I 
1169.»] 

2.  CUUINAI.  I.AW  OS  007,  814*)— IDvunncB- 
AcxjoMFUCB— iNsnucmoR, 

It  is  not  error  tor  the  trial  coart  to  re- 
fuse to  give  an  InBtmction  as  to  the  law  appli- 
cable to  the  testimony  of  an  accomplice,  where 
the  defendant  has  been  convicted  of  man- 
slaughter In  the  second  degree  for  having  oegli- 
gently  discharged  a  pistol  in  the  dark,  which 
resnlted  Id  the  death  of  the  deceased,  and  where 
the  evidence  falla  to  show  that  the  alleged  ac- 
complice aided,  abetted,  or  encouraged  the  de- 
fendant to  fire  said  shot 

IIBI  Note.— For  other  cases,  see  Criminal 
Lav,  Cent  Dig.  H  1062-10e»,  1821, 18S»,  1839, 
liUSO,  1S»S6,  lasS,  1890,  1S24.  1979-198&,  1987; 
Dec  Dig.  if  607,  814.*] 

Appeal  from  District  Court,  Caddo  Coun- 
ty; Frank  H.  Biilsy,  Judge. 

William  Haggard  was  convlctea  of  man- 
alaughter  In  the  aeeond  degree,  and  he  ap- 
prals.  Affirmed. 

The  evidence,  as  far  as  it  Is  material,  may 
be  stated  In  narrative  form  as  follows: 

The  record  discloses  that  on  the  Sunday 
afternoon  of  December  4,  1910,  appellant 
armed  himself  with  hia  44  and  a  supply  of 
cartridges,  and  went  to  a  nei^bor*s  for  din- 


nw,  and  early  In  tbe  afternoon  wait  to  the 
home  of  Ira  B.  Cooper,  and  spent  the  after- 
noon entertaining  and  b^ng  entertained  by 
Cooper's  daughter  Bertha.  Late  In  the  aft- 
ernoon, he  itft  Oo(H>er'8  place  and  went  to 
one  Antone  Ooaneck'a  place  (which  the  evi- 
dence discloses  was  a  gambling  and  drinking 
place);  he  there  found  Bertha's  father  en- 
tertaining Antone  and  the  other  guests,  and 
being  entertained  by  Antone's  wares,  ^pel- 
lant  Joined  Cooper  at  Geaseck's  and  they 
had  several  drinks  with  him,  and  during  tlie 
two  or  three  boon  that  they  were  at  bis 
place  did  sevend  pistol  stunts  by  twirling 
the  pistols  around  th^  flnger&  Some  time 
between  8  and  9  o'clock  Cooper  aoggested 
that  be  had  to  go  home  and  he  and  appellant 
went  &nt  of  the  Gessack  house  together. 
Marlon  AOIler,  an  old  man  65  years  old,  a 
few  minutes  after  Cooper  and  appellant  Itft, 
suggested  that  he  had  to  go  home  (he  living 
only  a  tow  yards  from  the  Ocsscek  honse). 
Shortly  after  tiiis  Oessedi  and  Jacobs  beard 
the  shots  flred,  one  of  wUcb  waa  eridoitly 
the  one  that  killed  MlUa>. 

From  the  time  appellant  and  Cooper  left 
Gesseck's  tben  Is  a  material  conflict  in  their 
testlmoiiy.  Appellant  teatiSed  that  In  leav- 
ing the  Geaseck  bouse  Cooper  "stumbled  and 
run  five  ot  six  steps  sontb  of  the  house  and 
Qiea  fUl  down,  and  I  wmt  and  helped  him 
up,  and  Mr.  BClller  came  out  of  fhn  door,  and 
he  asked  him  to  help  him  up,  and  I  said, 
'Let's  go  home,'  and  he  aald,  'No,  let  the  old 
man  come  on,  and  we  will  scare  him,'  and  I 
did  not  agree  to  it"  It  Is  agreed  that  ap- 
pellant and  Miller  got  one  on  each  side  of 
Cooper  and  went  on  towards  home  vplth  hira, 
and  that,  after  going  something  like  a  100 
yards,  Miller  decided  they  could  go  on  home 
without  him.  The  evidence  conflicts  here 
again.  Appellant  claims  that  when  Miller 
decided  to  turn  back,  and  turned  Cooper 
loose,  Cooper  pulled  his  gun  and  began  shoot- 
ing, and  appellant  lay  down,  that  Cooper 
shot  three  times,  and  the  second  shot  Miller 
fell.  His  evidence  further  shows  that  Coop- 
er's pistol  only  held  six  shells,  four  of  which 
were  shot  before  leaving  Gesseck's  bouse, 
dtaring  which  time  appellant  gave  him  one 
shell;  three  shots  being  flred  at  the  time 
Miller  was  killed  and  one  np  near  the  hou3e 
after  that,  making  according  to  his  testimony 
^bt  shots  fired  by  Cooper,  with  only  seven 
shells,  ajB  appellant  denied  firing  any  shot 

Cooper's  testimony  In  substance  Is  that, 
when  he  started  away  from  Gesseck's,  he 
stumbled  a  few  steps  and  fell  down,  when 
Miller  suggested  he  would  help  him  home,  at 
which  time  apiwllant  stated  to  Cooper,  "We 
will  scare  hell  out  of  him."  After  going 
down  the  road  about  100  yards,  Miller  decid- 
ed to  torn  back;  Maggard  "then  produced 
his  gun,  showed  me  his  gun  like  this,  and 
Miller  stopped  and  stepped  behind  me  like 
this,  and  Maggard  stopped  and  Jumped  be- 
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Und  floe  like  tbls.  and  notiui  bm  ahot  b^nd 
me." 

Cooper's  eridence  is  also,  in  subBtance. 
that  after  the  one  shot  there  were  two  other 
shots  fired  behind  him ;  he  was  facing  sontb ; 
that  both  appellant  and  Miller  were  behind 
him,  north  of  him. 

The  evidence  of  both  Cooper  and  dau^ter 
Is  that  when  they  sot  to  the  hoose  Maggard 
remarked  they  had  been  having  some  fnn; 
when  Maggard  returned  and  stated  that 
the  old  man  (Miller)  was  still  laying  down 
in  the  road,  Cooper  said,  "Ton  didn't  hit 
him,  did  yon  Bill,  when  yon  wore  shootlngr" 
to  which  appellant  answered  "No,"  and  he 
asked  Cooper  what  he  must  do  about  it 

The  record  discloses  that  appellant  was 
on  the  night  of  the  homicide  very  much 
worried  about  aomethli^  after  this  shooting. 
The  record  may  not  disclose  all  that  took 
idaoe  between  these  parties  daring  the  time 
after  they  left  the  Oesseck  place  and  the 
time  of  the  homicide,  but  this  madi  is 
deer:  That  the  deceased,  an  old  man  65 
years  old,  in  trying  to  aastst  one  drank  man 
and  one  drinking  man  home,  was  shot  and 
killed  by  the  negligent  act  of  one  of  the  par- 
ties. The  only  persons  there  exc^  the  de- 
ceased were  anwllant  and  Cooper.  Appel- 
lant says  Cooper  fired  the  shot  that  killed 
Miller;  Cooper's  evidence  discloses  that  It 
was  Maggard  who  flred  the  &tai  shot  He 
Is  corroborated  by  Bertha  and  Mioda  Coop- 
er, who  testify  relative  to  the  convmatlon 
between  these  two  men  when  Maggard  re- 
tamed  to  the  bonse  aft^  having  found  Mil- 
ler's body  still  in  the  road.  That  his  story 
Is  true  ia  strengthened  by  the  aetlons  of  this 
appellant  after  the  shooUng. 

George  T.  Webster,  of  Clinton,  for  appel- 
lant Smith  C.  Matson,  Asst  Atty.  Gen., 
for  the  State. 

FXJBMAN.  J.  (after  stating  the  facts  as 
above).  [11  First  It  Is  contended  by  counsel 
for  appellant  that  the  verdict  Is  not  supiwrt- 
ed  by  the  testimony.  The  record  dlsdoBes 
the  fact  that  the  deceased,  an  old  man  03 
years  of  age,  was  attempting  to  assist  on$ 
drunk  man  and  one  drinking  man  home,  and 
that  he  was  shot  and  killed  by  the  negligent 
act  of  one  of  these  parties.  Appellant  testi- 
fied that  the  shot  which  killed  Miller  was 
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fired  by  the  state's  witness  Cooper.  Coop- 
er's testimony  la  to  the  effect  tiiat  the  fatal 
shot  was  flred  by  appellant  He  is  corrob- 
orated by  the  evidence  of  Bertha  and  Rho- 
de Cooper,  who  testify  to  conversatlona  be- 
tween Cooper  and  appellant  after  the  shoot- 
ing was  over,  and  his  statement  was  further 
strengthened  by  the  actions  of  appellant  aft- 
er the  shooting.  The  credibility  of  the  wit- 
nesses was  a  question  for  the  Jtiry.  and  ther>; 
Is  nothing  In  the  record  to  warrant  us  In 
holding  that  the  Jury  were  Influenced  by  im- 
proper motives  in  accepting  as  true  the  testi- 
mony of  the  state's  witness  Cooper,  and  re- 
jecting the  testimony  of  appellant  We 
therefore  cannot  sustain  the  contention  that 
the  v^lct  la  contrary  to  the  testimony. 

[2]  Second.  It  Is  contended  that  the  court 
erred  In  falling  and  refusing  to  Instrnct  the 
Jury  on  the  law  applicable  to  the  testimony 
of.  an  accomplice;  it  being  contended  that 
Cooper  was  the  accomplice  of  ai^lant  The 
act  of  appellant  whldi  the  jury  found  re- 
salted  In  the  death  of  the  deceased  vras  neg- 
ligently discharging  a  pistol  In  the  dark. 
There  was  no  i»roof .  of  ctncerted  aetlfn  be- 
twe»  appellant  and  Cooper  In  this  matter. 
According  to  appellant's  testimony  Cooper 
killed  Miller,  and  he,  appellant,  bad  nothing 
to  do  with  It  According  to  Cooper's  testi- 
mony, appellant  killed  Miller,  and  Cooper 
took  no  part  In  it  This  court  should  cer- 
tainly not  take  a  more  favorable  view  of 
the  evidence  In  behalf  of  appellant  than  Is 
disclosed  by  bis  own  testimony.  The  mere 
fiict  that  Cooper  was  present  when  the  shot 
was  flred  would  not  make  hlu  the  accomplice 
of  appellant,  unless  he  did  some  act  encour- 
aging, aiding,  or  abetting  the  appellant  In 
doing  the  act  which  resulted  in  the  death  of 
the  deceased. 

We  therefore  hold  that  the  court  did  not 
err  In  falling  to  give  the  Instruction  re- 
quested. 

No  other  qnestlons  are  presented  to  the 
court  by  the  petition  in  error  or  were  dis- 
cussed la  the  brief  of  counsel  for  appellanu 
Therefore  none  other  will  be  considered. 

The  Judgment  of  the  lower  court  is  in  all 
things  affirmed. 

ABMSTBONG.  P.  J.,  and  DOYLS,  J.,  con- 
cur. 
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(Supnme  Coart  of  Eaotat.    April  12;  1913.) 

(SvUobut  bv  tJie  Court.) 

UioHWATs  (I  181*)— AxrroicoBZLCfr^DDTr  or 

Dbivsb— "Cook  Oot." 

The  expression,  "Look  oat,"  ottered  by  the 
driver  of  a  .horse  and  baggy  to  the  operator  of 
an  automobile  on  approaching  the  atrtomobile  In 
a  public  highway,  without  any  accompanying 
sigoaU  or  attending  circamstances  which  might 
affect  the  meaning  of  the  words,  cannot  be  re- 
garded as  a  regneat  to  the  operator  oC  the  anto- 
rooblle  to  stop  and  remain  stationary,  within 
the  msanlng  or  aeetfOD  462,  Qeneral  Statntes  of 
lUUV,  and  in  sadi  a  ease  the  meaning  of  the 
expression  is  a  qnestitni  for  the  dete^dnatitm 
of  the  court 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  i  469;  Dec.  Dig.  i  181.*] 

Appeal  from  District  Court,  IMcldiisoQ 
County. 

Action  by  W.  EL  Sterner  against  B.  H. 
lasltt  Jadgment  for  defendant,  and  plaln- 
Ufl  appeals.  Affirmed. 

S.  S.  SmlUi,  of  Abilene,  for  appellant  a 
8.  Crawford,  of  AbUoo^  for  awellea 

JOHNSTON,  G.  J.  This  action  was  broagbt 
by  the  appellant,  W.  B.  Sterner,  to  recover 
damages  from  the  appellee,  B.  H.  Issltt,  for 
the  loss  of  a  hone. .  which.  It  Is  alleged,  was 
occasioned  by  the  Diligence  of  the  latter. 
The  brothers  of  appellant  were  driving  a 
horse  attached  to  a  buggy  on  a  public  high- 
way going  south,  and  were  approached  by 
appellee  traveling  north  in  an  aatomobUe. 
Both  were  on  the  beaten  part  of  the  road 
close  to  the  wire  fence  on  the  west  side. 
When  they  came  within  IS  or  20  steps  of 
each  other,  the  horse  showed  fright,  and  the 
driver  shouted,  using  the  expression,  "Look 
out  I"  The  appellee  then  turned  to  the  right 
and  passed  on  the  east  side  of  the  road. 
When  the  automobile  was  opposite  the  hors^ 
it  plunged  into  the  wire  fence,  and  was  so 
badly  injured  as  to  be  valueless,  and  shortly 
afterwards  was  killed.  The  oidy  charge  of 
negi^ence  all^d  in  the  petition  of  appe- 
lant was  that  appellee  failed  to  stop  his  car 
when  appellant's  brother  called  to  him  to 
"look  out"  There  was  proof  that  the  driver 
spoke  twice  to  appellee,  using  the  same  ex- 
pression both  times,  and  that  he  intended  It 
as  a  direction  to  appellee  to  stop.  Appellee, 
however,  testified  that  he  heard  the  call, 
"Look  out!"  but  once;  that  he  Interpreted 
it  to  mean  to  turn  out  of  the  beatm  road; 
and  that  he  immediately  did  so,  passing  m 
the  other  side  of  the  road. 

It  is  conceded  that  the  action  mts  brought 
under  the  statute  regulating  the  use  of  auto- 
mobiles on  public  highways,  which  provides, 
bi  effect,  that  if  a  person  In  charge  of  an 
automobile  approaches  a  vehicle  drawn  by 
a  horae,  and  the  horse  shows  fright  the 
driver  of  the  automobile  shall  reduce  the 
speed  of  the  machine  and,  if  practicable, 


turn  to  t^e  right  atid  give'  the  ntM,  and, 
"If  requested  by  signal  or  otherwise  by  the 
driver  of  such  horse  or  horses  or  domestic 
animals,  shall  proceed  no  farther  towards 
such  artlmal  or  aidmals,  but  remain  station- 
ary BO  long  as  may  be  necessary  to  allow 
such  horse  or  domestic  animals  to  pass." 
Oen.  Stat  1909,  f  4S2. 

When  the  affiant  had  offered  his  evi* 
dence,  appellee  demurred  tbwelb,  claiming 
that  the  evidence  did  not  tend  to  eetabUah 
K  liability  against  aiipdlea  The  denrarrtf 
was  overmled ;  the  oonrC  holding  that  there 
was  a  disputed  qneatlon  of  fact  to  be  sub- 
mitted to  the  jury.  The  testimony  of  appd- 
lee  was  then  Introdneed,  whi^  wab  substan- 
tially Ukfl  that  offered  by  appellant  and  on 
the  whole  evidence  the  Jary  returned  a  gen- 
eral verdict  in  favwr  of  anient  for  the 
value  of  the  faoraa  With  the  general  verdict 
two  answers  to  qwdal  tntwrogatorlea  wwe 
returned,  as  follows : 

"Ques.  Did  the  driver  <^  the  horse  reqiust 
or  signal  the  defendant  to  stopT  Ana.  Yea. 

"Ques.  If  yon  anawer  the  above  question, 
Tfls,*  then  state  by  what  language  or  la 
what  maimer  was  the  request  mad&  Ans. 
By  the  words, 'Look  out'" 

Anwllee  then  moved  fbr  judgment  on  the 
spedal  findings,  and  the  court  granted  the 
motion,  holding  Uiat  the  interpretation  of  the 
expression,  "hoclk  out"  devolved  on  the 
court,  and  that  it  did  not  amount  to  a  re^ 
queat  or  signal  to  the  appellee  to  stop. 

The  only  substantial  dispute  between  the 
parties  was  whether  the  appellee  foiled  to 
stop  his  automobile  upon  a  request  of  the 
driver  of  the  horse.  That  was  the  sole  neg- 
ligence alleged,  and  It  is  agreed  that  there 
was  no  request  or  signal  to  stop  other  than 
the  admonition,  "Look  out"  It  does  not  ap- 
pear that  these  words  have  any  local  mean- 
ing; nor  la  there  any  claim  that  there  was 
any  accompanying  motion  or  signal  which 
might  indlqate  a  meaning  other  than  that 
ordinarily  applied  to  them.  The  meaning 
of  the  expression,  without  accompanying  sig- 
nals or  some  attending  circumstances  which 
would  affect  its  meaning,  was  a  question  for 
the  determination  of  the  court  According 
to  dictionary  definitions,  the  meaning  of  the 
words  Is  to  exercise  care,  rather  than  to  pro- 
ceed no  forther.  The  equivalents  of  the 
phrase  are  "take  care,"  "be  watchful,"  "take 
heed,"  and  "act  with  prudence."  In  their 
popular  signification,  and  alone,  they  do  not 
import  a  request  to  stop  or  stand  stllL  To 
convey  that  meaning  such  expressions  as 
"halt"  "keep  back,"  "hold  on,"  "stay  there,** 
"stand  still,"  "pause,"  and  "stop"  might  be 
used  in  a  request  to  the  operator  of  an  auto- 
mobile to  proceed  no  farther,  Xhe  option  of 
whether  the  operator  should  stop  and  re- 
main stationary  or  pass  around  is  given 
the  statute  to  the  driver  of  the  horses.  The 
provision  is  arbitrary,  and  the*  aatotnobUe 
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nrait  stopped  tf  rach  a  reqnest  la  nutdft 
Iff  the  driver  of  the  hones.  It  la  an  easy 
vequeat  to  malEe^  and  ahoald  be  made  In 
words  or  slgna  which  an  ordinary  man  could 
nndoitaiid.  The  words,  "Look  oat,"  might 
mean  tnm  ont;  slow  down  speed,  muffle  the 
noiae^  or  pass  aa  far  to  the  othw  ^de  of  the 
road  aa  po8Blbl&  In  some  casea  the  diiver 
of  a  noTous  boraa  might  pretler  that  the 
operator  of  the  antomoblle  wonld  Increaae 
his  speed  and  hurry  on.  He  might  conclude 
that  there  was  less  danger  to  pass  on  than 
to  stopt  and  if  he  conclndes  to  ezwctse  the 
option  uid  control  whicb  Uie  statste  glvee 
him  to  arrest  the  a^iiroa^  of  the  antomoblle 
he  should  make  his  meaning  plain  enough 
for  conqtrdioialon  by  tike  ordinary  chanffear. 
The  exprcaalon  used  In  thts  Instance,  what- 
ever the  driver  of  the  horse  may  have  meant 
by  1^  would  not  be  ordinarily  understood  as 
a  request  to  attV;  and  the  Interpretation  plac- 
ed upon  it  by  appMee  that  It  was  a  direc- 
tion to  turn  out  waa.not  an  unreasonable 
one.  It  Is  the  doty  of  the  operatw  of  the 
automobile.  In  approaching  vdildes  drawn 
bj  hones,  to  handle  his  mnchlue  carefully, 
udng  every  reasonable  precaution  to  avoid 
the  frightening  of  the  horses  whl«h  be  may 
meet,  and  a  liability  will  arise  for  injury 
or  loss  resulting  from  a  neglect  of  this  du^. 
Here,  however,  there  was  no  claim  of  neg- 
ligence, excepting  the  naked  charge  that  ap- 
pellee did  not  stop  when  the  driver  called, 
"Look  out  I"  The  nonobservance  of  the  stat- 
utory du^  to  stop  on  request  Is  the  only 
basis  upon  which  a  recovery  is  sought  That 
expression,  as  osed,  cannot  be  regarded  as  a 
request  to  stop;  and  hence  the  decision  of 
the  trial  court,  setting  aside  the  general  ver- 
dict and  giving  Judgment  for  appellee,  must 
be  affirmed.  All  the  Justices  concurring. 


MADDEN  V.  UNION  PAa  B.  Calt 
(Snpmne  Court  of  Kansaa   April  12,  1913.) 

(Byttobua  bp  the  Court.) 

UAKflSBUKITT  (|  S*>— RiGHI  TO  BdCEDT— RS- 

TUBK  OF  E!XECUTZOK  UNSATISFTBD. 

Under  the  circQniBta.ice8  stated  In  the  opin- 
ion, it  is  beld  that  a  judgment  creditor  should 
have  seized  property  of  bli  debtor,  which  had 
been  delivered  to  a  railway  company  for  trans- 
portation but  which  still  remained  at  the  car- 
rier's warebouBe,  by  execution,  although  one 
execution  had  been  issned  and  returned  onsat- 
isfied ;  and  that  it  was  an  abuse  of  the  remedy 
given  by  section  0624  of  the  General  Statutes  of 
1909  (gamiabment  after  the  return  of  execu- 
tion aosatiified),  for  the  creditor  to  attempt  to 
Impound  the  property  in  the  possesaion  of  the 
carrier  by  ganiisbnieat  proceedings. 

[Od.  Note.— For  other  cases,  see  Qamistmjent, 
Cent  Dig.  I  11;  Dec.  Dig.  {  8.*) 

Appeal   from   District  Court,  Shawnee 

County. 

Action  by  John  C.  Madden  against  the 


Union  Padflc  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded  with  dtreetkma. 

R.  W.  Blair,  a  A.  Mi^w,  and  B.  W. 
Scandret^  all  of  Topeka,  for  axvdlant  J. 
M.  Stark,  of  Topeka,  tm  api>tflefc 

BURGH,  J.  Madden  obtained  a  money 
judgment  in  the  court  of  T(vieka  against 
Fred  0.  McMann  npon  which  an  executton 
was  issued  and  returned  unsatisfied.  Subee- 
quently  the  railroad  company  was  garnished 
as  having  personal  proper^  of  UcBIann'e  lu 
its  possession.  The  proceeding  resulted  in 
an  oriet  upon  the  garnishee  to  deliver  to 
the  marshal  of  the  court  a  piano  and  certain 
other  articles  of  faons^ld  furniture.  The 
order  not  having  been  complied  with.  Mad- 
den instituted  suit  against  the  railroad  com- 
pany In  the  dty  court  for  the  amount  of 
his  judgment  and  for  damages  and  costs. 
Judgment  was  rendered  by  the  city  court  In 
favor  of  the  d^endant  The  plaintiff  ap- 
pealed to  the  district  court,  which  rendered 
Judgment  In  his  favor.  Th^  dtfendant  now 
appeals  to  this  court 

The  property  In  controveny  was  delivered 
to  the  defendant  by  the  Topeka  Transfer  & 
Storage  Company  for  shipment  to  Portland. 
Or.  It  was  consigned  to  J.  B.  Ully,  and  a 
bill  of  lading  was  Issued  accordingly  and  de- 
Uv^«d  to  the  consignor.  While  the  goods 
were  on  the  defendant's  warehouse  platform 
and  were  being  loaded  Into  a  car,  the  gar* 
nlshment  summons  was  served.  A  few  hours 
later  the  goods  were  dispatched  to  their  des- 
tination. The  gamislmient  summons,  or  or- 
der, as  the  statute  terms  it,  read  as  follows: 
'^he  State  of  Kansas  to  the  Union  Pacific 
Railroad  Co.:  Whereaa,  on  the  Sth  day  of 
August,  1910,  John  C.  Madden  recovered 
judgment  against  Fred  O.  McMann  in  the 
court  of  Topeka,  dty  of  Topeka,  In  said 
county,  for  the  sum  of  one  hundred  twenty* 
sev^  and  8SA00  doUan;  and  who^as,  exe* 
cution  has  been  duly  issued  npon  said  Judg- 
ment  and  has  t>een  duly  returned  wholly  un- 
satisfied for  want  of  property  wh»eon  to 
levy  the  same;  and  whereas,  said  plaintiff 
has  duly  filed  his  affidavit  stating  that  he 
has  good  reason  to  believe  and  does  believe 
that  yon,  the  Union  Pacific  Bailroad,  within 
the  said  county  of  Shawnee,  have  property 
of  the  said  defendant  Fred  OL  McMann  and 
are  indebted  to  the  said  defendant  Fred  O. 
McMann:  You  are  hereby  commanded  to  ap- 
pear before  the  court  of  Topeka,  in  said  dty, 
on  the  21st  day  of  October,  1910,  at  8  o'clock 
a.  m.,  to  answer  such  questions  as  may  be 
propounded  to  you  by  the  said  judgment 
creditor,  toucMng  the  property  of  said  Judg- 
ment debtor  In  your  possession  or  under 
your  control,  and  the  amount  owing  by  you 
to  said  judgment  debtor,  whether  due  or 
not"  <te  the  back  of  the  anmmons  the  fol- 
lowing words  appeared,  written  in  pencil: 


Tor  ettw  caaw  —  aame  topic  and  SMtton.  NUHBBR  la  Oee.  da.  A  Am.  Sla.  Kv-Ne.  Barlw  *  iUo'r  IndesM 
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"Houidkold  fOOdB  blllta  to  J.  B.  LUI7,  Port- 
land.  Or."  ThB  memonrndnm  was  called  to 
tbe  attentton  of  tbe  deffanrtanfi  aceat  by  the 
marshal  of  tbe  court  wboi  the  nuomona  was 
served. 

At  the  trial  it  was  shown  that  McMann 
bad  listed  tbe  property  for  taxatlcm,  had 
mortgaged  it,  and  that  it  had  been  stored  in 
bis  name  by  the  storage  and  transfer  com- 
pany. While  IfcMann  Claimed  that  the  pi- 
ano belonged  to  his  daughter  and  the  other 
articles  to  Us  wife,  the  erldence  was  snUl- 
dent  to  warrant  the  Jury  In  finding  title  In 
him.  Tbe  memorandum  indorsed  on  the 
sommons  was  written  by  the  clerk  of  0ie 
court  who  Issued  It  No  evidaice  was  offer- 
ed that  tbe  defendant  had  any  knowledge 
whatever  of  who  in  fact  owned  tbe  goods 
or  any  notice  that  UcMann  owned  them. 
The  goods  were  moved  by  the  transfer  com- 
pany and  delivered  to  the  defendant,  the 
affidavit  In  garnishment  was  filed,  and  tbe 
summons  was  Issued  and  served,  all  on  Oc- 
tober 11,  1910,  and  all  by  2  o'<dock  of  the 
afternoon  of  that  day.  Tbe  defendant  moved 
for  a  peremptory  Instruction  to  the  Jury  to 
find  In  its  favor. 

The  proceedings  having  originated  in  the 
court  of  Topeka,  they  are  governed  by  the 
Code  of  Civil  Procedure  before  Justices  of 
tbe  t>eace.  The  order  of  delivery  made  by 
tbe  dty  court  was  not  a  final  determination 
of  the  liability  of  the  garnishee.  When  sued 
for  the  value  of  tbe  property,  the  gamlsbee 
had  the  right  to  show  any  state  of  facta 
which  wodld  defeat  tbe  plaintiff.  Board  of 
Education  v.  Scoville,  IS  Kan.  17;  Mull  v. 
Jones.  33  Kan.  112;  6  Pac  S88;  Under  t. 
Murdy.  37  Kan.  162,  14  Pae;  447. 

The  case  of  Cunningham  v.  Railway  Co., 
00  Kan.  268,  56  Pac  602,  dted  by  the  plaln- 
tlff.  Is  not  pertinoit  In  that  case  tbe  de- 
fendant in  the  i>rinclpal  action  contested  the 
garnlshmqit  order  on  tlie  gronnd  that  the 
mon^  sought  to  be  readied  was  exempt 
He  vms  defeated  and  did  not  appeal.  After- 
wards, wlm  the  gamlsbee  was  saed  for  non* 
compl&moe  with  tike  order,  it  attempted 
again  to  the  defttidant^  right  of  ex- 

emption. Under  these  circumstances  the 
court  priq^erly  held  the  matter  to  be  res 
Judicata. 

There  Is  no  doubt  that  tlie  defradant  was 
not  relieved  from  garnishment  merely  be- 
cause it  la  a  common  carrier  and  held  tbe 
property  for  porposes  of  transportation  only. 

"According  to  tbe  better  doctrine,  property 
in  the  hands  of  a  common  carrier  in  actual 
transit  cannot  be  reached  by  garnishment 
proceedings  by  summoning  tbe  common  car- 
rier as  garnishee.  Where,  however,  property 
has  been  delivered  to  a  common  carrier  for 
shipment,  but  it  Is  not  In  actual  transit  at 
the  time  of  the  service  of  the  garnishment 
process  upon  tlie  eurler,  according  to  tbe 
wel^t  of  authority,  sneh  property  Is  liable, 


and  the  carrier  may  be  held  as  garnishee 
or  trustee."  20  Gya  p.  1021. 

A  list  of  cases  dealing  with  thB  subject 
may  be  ftnind  In  Ann.  Oas.  JMSA,  at  page 

1821. 

In  this  case,  however,  the  remedy  was 
abased.  The  plalntUf  should  have  sent  the 
marshal  ot  the  court  to  the  defoidan^a  ware- 
boQse  with  an  execution  instead  of  a  garnish- 
ment sonunons. 

While  gamishnuot  proceedings  are  purely 
leeal  in  tbe  soise  that  they  are  out  of  the 
course  of  tbe  common  law  and  must  be  an- 
tboriaed  by  statute,  in  this  state  tiw  remedy 
boUi  in  the  district  and  other  courts  is  in 
many  req>ects  essentially  equitable. 

"The  gaieral  theory  and  doctrine  of  gar^ 
nishment  Is  that  tbe  gamlsbee  is  to  ixo- 
tected  against  all  unnecessary  vexation,  and 
that  the  gamlsbee  proceedings  amount  to  no 
more  ttun  a  substltation  ot  tiie  plaintiff  for 
the  defendant  debtor  in  tbe  enfOTcem«it  of 
any  liability  against  tbe  garnishee."  Pbelpe 
V.  A.,  T.  ft  S.  F.  a.  Oo.,  28  Kan.  UBS,  16A. 

"MOTeover,  itroceedlngs  in  gamislimaitare 
not  in  ttM  ordinary  ooorse  of  the  common 
law.  They  Involve  oimseanences  that  wonld 
not  otlierwlse  occnr  in  law  or  equity,  and 
often  ccmipd  the  garnishee  to  mlmiit  to  tbe 
expense  of  a  suit  in  wUdi  be  has  no  inters 
est  and  which  he  mlg^t  be  saved  but  for 
the  gamidmient  Tbe  proceeding  sbonld  be 
governed  by  equitable  prlndides,  to  tlie  end 
that  no  nnwarranted  vexation  or  e^ense  be 
Inflicted  upon  tbe  garnishee."  Brooks  v. 
Fields  et  aL,  2S  Okl.  427.  432.  106  Pac.  828. 

"Statutes  of  garnishment  at  l>e8t  give  a 
liarsh  and  peculiar  remedy,*  and  oo^t  not 
to  be  resorted  to  when  the  redress  sought 
may  be  obtained  through  common-law  pro- 
ceedings." Iron  Cliffs  Co.  v.  Lafaals,  02 
Mich.  394.  396,  18  N.  W.  121,  122. 

The  statute  under  which  the  plaintiff  pro- 
ceeded Is  framed  according  to  these  prin- 
dples. 

"When  an  execution  Issued  by  a  Justice  ot 
tbe  peace  shall  have  been  returned  unsatis- 
fled,  the  Judgment  creditor,  his  agent  or  at- 
torney, may  file  an  affidavit  with  tbe  Jus- 
tice, setting  forth  that  be  has  good  reason 
to  and  does  believe  that  any  person  or  cor- 
poration (to  be  named),  and  within  the  coun- 
ty, has  property  of  the  defendant  or  Is  in- 
debted to  blm,  and  thereupon  the  justice 
shall  issue  an  order  to  such  garnishee  to  ap- 
pear before  him  on  a  day  to  be  named  and 
answer  such  questions  as  may  be  propound- 
ed to  him  by  the  Judgment  creditor  touch- 
ing the  proper^  of  the  Judgment  debtor  In 
his  possession  or  under  his  control,  and  the 
amount  owing  by  him  to  the  Judgment  debtor, 
whether  due  or  not"  Oen.  Stat  1900,  i 
6624. 

When  the  plaintiff  has  obtained  a  'Judg- 
ment upon  which  an  ordinary  execution  may 
issue,  that  remedy  must  be  exhausted  before 
gaxnishment  may  be  Mswted  to.  Tbls  means 
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exhausted  In  fiict  and  In  good  taltta  and  not 
merely  as  a  matter  of  tomt. 

"An  affidavit  in  garnlstiment  is  Insuffl- 
dent  to  support  a  gamislunent  proceeding 
wbere  predicated  npon  a  retnm  of  execa- 
tion  made  by  order  of  the  plaintiff's  attor- 
ney 'no  property  found  and  no  part  satlBfled.* 
An  execution  In  order  to  support  the  pro- 
ceedings abould  show  that  the  legal  remedy 
provided  thereby  has  been  exhausted."  Hor- 
rail  V.  BrasBle,  158  lU.  App.  526,  SyU. 

The  same  general  principle  is  applied  In 
casoH  of  garnishment  before  judgment, 

"Before  the  process  of  garnishment  can 
issue,  an  affidavit  must  be  made  on  behalf  of 
the  plalntift  which  shall  state,  among  other 
things,  that  the  deponent  'verily  believes 
*  *  *  that  such  defendant  has  not  proper- 
ty liable  to  execution  sufficient  to  satisfy  the 
plalntifTs  demand.*  Rev.  St  i  2753.  It  be- 
ing a  harsh  remedy,  the  statute  which  gives 
it  will  not  be  extended  by  construction  to 
cases  not  fairly  within  its  words.  It  is  safe 
to  assume  that  it  is  not  the  intention  of  this 
statute  to  permit  garnishment  where  the 
debtor  has  pr<K>erty  liable  to  execution  suffi- 
cient to  satisfy  the  plaintiff's  demand,  for  It 
has  limited  the  right  to  cases  where  the  de- 
fendant has  not  sufficient  property.  It  Is 
not  intended  that  such  a  debtor  shall  be  tied 
up  by  garnishment  so  long  as  he  neither 
does  nor  contemplates  doing  some  act  which 
will  Justify  an  attachment  against  his  prop- 
erty, because  the  creditor  cannot  always 
know  the  true  state  of  the  debtor's  property ; 
and  to  make  the  remedy  effective  he  is  per- 
mitted to  Inaugurate  this  remedy  by  his 
affidavit  that  be  verily  believes  that  his 
debtor  lias  not  property  liable  to  execution 
sufficient  to  satisfy  his  demand.  But  if,  in 
truth,  It  shall  appear  that  the  debtor  has 
property  sufficient  to  satisfy  his  demand,  a 
case  ds  shown  wbere  this  remedy  Is  not  with- 
in the  Intention  of  the  law.  This  process  has 
been  used  in  a  case  not  lutended  by  the 
lawmakers.  Doubtless  some  liberality  must 
be  allowed  in  order  to  give  the  remedy  effi- 
ciency. But  where  the  property  of  the 
debtor  Is  abundant  for  the  satisfaction  of  the 
plaintiECs  claim,  there  can  be  no  case  for 
garnishment;  and  where  It  is  known  to  the 
affiant  that  the  debtor  has  property  subject 
to  execution,  sufficient,  many  times,  to  sat- 
isfy the  plaintiffs  demand,  be  cannot  bon- 
estly  make  the  affidavit  To  procure  the 
process  In  such  a  case  Is  an  abuse  of  the 
remedy  given  by  the  statute."  German 
American  Bank  T.  Butler-Mueller  Co.  et  al., 
87  Wis.  467,  470,  58  N.  W.  746. 

When  the  ordinary  remedy  by  execution 
has  proved  to  be  ineffectual,  a  garnishee  may 
be  summoned  to  appear  and  submit  to  ex- 
an^nation  for  the  purpose  of  obtaining  a  dis- 
closure of  property  which  could  not  be  reach- 
ed directly.  While,  as  the  Wisconsin  court 
said,  some  latitude  must  be  allowed  in  order 
to  make  the  remedy  efficient,  It  cannot  be  re- 
sorted to  -wboi  then  i»  plainly  no  occasim 
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for  it  so  taic  At  fbe  creditor  b  concerned*  abd 
when  It  results  in  unnecessary  harddilp  and 
embarrassment  to  the  gan^shee. 

The  defmdant  received  the  property  from 
a  stranger  to  the  proceeding  and  innocently 
contracted  to  transport  It  to  Portland,  Or., 
and  there  deliver  it  to  another  stranger. 
This  contract,  besides  giving  the  defendant 
valuable  rights.  Imposed  upon  It  an  obliga- 
tion which  .might  prove  very  embarrassing  if 
Qot  promptly  fulQlled.  The  defendant  was 
Justified  In  assuming  that  the  consignee  was 
the  owner  of  the  goods.  The  garnishment 
summons  asserted  nothing  to  the  contrary, 
and  the  memorandum  on  the  summons  as- 
serted nothing  to  the  contrary.  The  utmost 
effect  to  be  given  to  the  memorandum  Is  that 
It  identified  the  property  concerning  which 
the  defendant  was  to  answer.  So  far  as  the 
question  of  title  was  concerned,  the  defend- 
ant could  say  nothing  except  that  It  had  no 
property  belonging  to  McMann  since  the' 
goods  were  billed  to  lilly.  If  Issue  were 
taken  on  this  answer,  tlie  defendant  would 
be  Involved  in  a  vexations  and  expensive  con- 
troversy over  a  matter  in  which  It  had  no 
Interest  whatever.  If  the  plaintiff  had  no 
case,  the  defendant  would  have  goods  on  Its 
hands  at  the  end  of  the  litigation  whicb  the 
consignee  might  claim  were  converted  by 
failure  to  deliver.  The  plaintiff  had  no 
right  to  place  the  defendant  In  this  compro- 
mised situation  when  a  simple  execution 
would  have  served  his  purpose  at  once.  If 
the  question  of  McMann's  ownership  were  so 
doubtful  that  the  marshal  would  not  levy 
without  indemni^,  the  plaintiff  ^ould  have 
assumed  responsiblUty  Instead  of  attempting 
to  cast  It  upon  the  defendant 

"The  statute  does  not  attempt,  if  It  could 
do  so,  to  cut  off  the  rights  of  strangers  to 
the  lit^tlon,  or  to  compel  a  garnishee  at 
hid  peril  to  decide  questions  of  fact  on  which 
he  has  no  means  of  knowledge."  Walker  v. 
Detroit,  G.  H.  &  H.  R  Co.*  49  Mich.  446,  13 
N.  W.  812. 

While  no  witness  testified  that  the  plaintiff 
furnished  the  information  that  went  into  the 
memorandum  Indorsed  on  the  summons,  it  is 
perfectly  dear  that  the  garnishment  proceed- 
ing was  instituted  for  the  express  purpose  of 
impounding  the  Identical  property  In  con- 
troversy which  had  in  f&ct  been  within 
reach  of  execution  ever  since  the  Jodgment 
against  McMann  was  rendered. 

"This  whole  proceeding  Is  In  the  nature  of 
process  to  obtain  satisfaction  of  a  Judgment. 
And  the  court  may,  and  it  is  its  duty,  at 
any  stage,  upon  Its  appearing  that  the  gar- 
nl^ee  process  was  Improvldently  issued,  to 
dismiss  the  proceeding.  Courts  will  not  per- 
mit their  process  to  be  employed  for  Im- 
proper and  unauthorized  purposes."  Chanute 
et  al.  V.  Martin,  25  111.  63,  65. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rection to  enter  Judgment  for  the  defendant 
All  the  Justtoes  otaumnlng. 
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UBAT  T.  MISSOURI  PAC  RY.  CO. 
(Saimiiie  Coon  of  KanuL    April,  1%  1913.) 

(Bvaahu*  bv  the  Court.) 

Railboads    (I    488*)  — FiBSS  — ATTOBmT*s 
Fmca— Allowance— JuBT  Tbial. 

lu  an  action  in  wbich  it  is  Booi^bt  to  le- 
cover  attorney's  fe«s  for  the  prosecution  there- 
of, the  necessarr  facts  should  be  pleaded,  and, 
when  a  jury  trial  is  had,  evideoce  shonld  be 
produced  of  tbe  fact  and  of  the  value  of  the 
services,  and  tbe  issues  should  be  determined 
by  tbe  Jury  as  other  issues  In  the  case  are  de- 
termined. 

IGd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  il  1737-17S8 ;  Dee.  Dig-  I  483.*} 

Appeal  ttom  District  Court,  Rice  Cotiat?. 

Action  by  Frank  M.  Gray  against  tbe  Mis- 
soorl  Pacific  Railway  Company.  Jndgment 
tor  plabitlfE,  and  defendant  appeals.  Mod- 
ffled. 

W.  P.  Waggener  and  J.  M.  Challiss,  both 
f  Atchison,  for  appellant  Foley  &  Hopkins, 
ijamuel  Jones,  and  Ben  Jones,  all  of  Lyons, 
for  appellee. 

SMITH,  J.  TMs  action  was  brought 
against  the  appellant  to  recover  damages  for 
the  burning  of  a  barn  belonging  to  appellee 
and  certain  personal  property  alleged  to 
Uave  been  contained  therein,  by  tbe  alleged 
negligence  of  the  appellant  In  operating  its 
train.  Tbe  answer  was  a  general  denial  and 
a  defense  upon  the  modernity  and  sufficiency 
of  its  approved  spark-arresting  appliances, 
tjhe  competency  and  skill  ct  its  employfiB  in 
charge  of  its  engine,  and  the  care  exwdsed 
by  them  In  handling  the  engine  at  tbe  time 
hi  question. 

The  bam  waa  in  Geneseo,  north  of  the 
switch  tracks  of  appellant  The  evidence 
shows  that  appellant's  train  came  into  tbe 
station;  that  a  part  of  the  cars  were  de- 
tached from  the  engine,  and  that  three  or 
four  switches  of  cars  were  made  running 
from  tbe  depot  past  the  bam  and  back;  that 
these  three  or  four  switches  were  made  In 
about  five  minutes*  time  and  the  estimate  of 
tbe  distance  mn  at  each  switch  jusUfied  the 
finding  that  the  switch  engine  was  moving 
rajddly.  There  was  a  strong  sonthem  wind 
blowing  at  tbe  time.  The  bam  was  observed 
to  be  burning  almost  immediately  after  the 
switches  were  made,  and  no  other  e^lana- 
tion  or  accounting  for  the  fire  Is  suggested, 
except  that  it  was  caused  by  sparks  or  cin- 
ders from  the  engine.  Tbpre  was  evidence 
from  several  of  the  railroad  men  that  the 
8[nrk-arresUng  apparatus  was  of  the  most 
modem  devlde,  properly  adjusted,  and  In 
perfect  oondltton;  also  that  the  engine  under 
tfieae  conditions  would  not  throw  off  sparlis 
or  cinders  if  properly  operated. 
-  Tbe  appellant  offered  as  a  witness  its  fire- 
man. Miller,  who  testified,  in  substance,  that 
he  was  familiar  with  the  operation  of  loco^ 
motive  engines -and  could  run  one;  that  he 


knew  what  was  necessary  to  be  done  in  the 
operation  thereof,  and  was  thoroughly  fa- 
miliar with  that  line  of  business.  This  evi- 
dence was  offered  for  the  purpose  of  qualify- 
ing the  witness  as  an  expert  to  testify  that 
the  engineer  was  competent,  careful,  and 
sklllfuL  The  objection  was  made  that  the 
evidence  of  the  fironan  did  not  show  that  he 
was  competent  as  on  expert  witness.  The 
objection  was  sustained.  If  erroneous,  the 
ruling  was  not  prejudicial. 

The  following  question  waa  submitted  to 
the  Jury:  "Were  the  persons  in  charge  of  the 
operation  of  said  engine  skillful  and  prudent 
persons  to  discharge  the  duties  they  were  en- 
gaged in?   A  SkUlful,  but  not  prudent" 

There  was  evidence  not  only  that  the  barn 
was  burned  by  a  fire  started  about  tbe  time 
of  the  switching  operations  but  that  the 
grass  was  Ignited  In  one  or  more  places  near 
tbe  track  and  bam.  There  was  abundant 
evidence,  also,  of  other  witnesses  that  the  en- 
gine did  throw  sparks  and  cinders.  And  as 
the  evidence  of  the  operatives  of  tbe  rail- 
road was  that  the  engine  could  not  throw 
sparks  or  cinders  If  properly  operated,  the 
Jury,  evidently  believing  that  the  engine 
caused  the  fire,  concluded  and  answered  in 
response  to  a  question  that  the  fire  was 
caused  by  the  Imprudent  handling  of  tbe  en- 
gine; that  it  was  operated  too  fast  in  mak- 
ing the  switches.  We  think  the  evidence  ful- 
ly Justified  the  conclusion  and  also  Justifies 
their  general  verdict  against  the  appellant 
No  objection  is  raised  to  the  amount  of  tbe 
verdict 

The  petition  alleged  that  It  was  necessary 
for  tbe  plaintiff  to  employ  counsel  to  conduct 
his  case,  and  that  the  reasonable  value  of 
such  services  was  $500,  for  which  amount 
he  prayed  Judgment  The  general  verdict 
was  for  $4,613,  but  no  verdict  was  returned. 
In  regard  to  the  attorney's  fees  and  no  evi- 
dence was  produced  to  tbe  Jury  nor  to  the 
court  at  the  time  it  rendered  Judgmra.t  as 
to  the  value  of  the  attomey's  fees.  Appel- 
lant filed  a  motion  for  Judgment  In  its  favor, 
notwithstanding  tbe  verdict,  which  motion 
was  overruled.  The  motion  for  a  new  trial 
waa  also  overruled,  and  Judgment  was  reai- 
dered  fbr  the  appellee  In  accordance  with 
tlie  general  verdict 

The  Journal  entry  of  tbe  prooeedings  re- 
cites the  farther  action  of  the  court  as  fol- 
lows: "  •  *  *  And  tbe  court  further  finds 
that  a  reasonable  attomey's  fee  in  tiiis  cause 
is  the  sum  of  $400.  It  Is  therefore  by  the 
court'  ordered,  adjudged,  and  decreed  that 
tbe  plaintiff  have  and  recover  of  and  from 
the  defendant  the  sum  of  $400  as  his  attor- 
ney's fees  in  this  niatter,  to  which  Judgment 
for  attorney's  fees  the  defendant  duly  object- 
ed and  excepted."  In  this  there  was  error. 
The  amount  of  attorney's  fees,  if  any,  to 
which  a  plaintiff  is  efitltled  In  such  a  case  Is 
a  question  for  the  determlnlLtlon  of  the  Jury 
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to  be  tried  br  tbe  jury  as  other  qnestlons  of 
fact  In  the  case  are  tried. 

In  Mo.  Pac.  Bly.  Co.  t.  Merrill.  40  Kan. 
404,  409,  19  Pac.  793.  796.  It  was  said:  "The 
question,  what  was  a  reasonable  attorney's 
fee,  was  proiwrly  snbrnltted  to  the  Jury. 
It  is  true  the  statute  provides  that  the  court 
shall  allow  a  reasonable  attorney's  fee, 
which  shall  become  a  part  of  the  Jndgmoit. 
The  word  *court,'  bowerer,  was  doubtless 
used  by  the  L^lslatnre  In  the  broader  sense 
as  incladlng  both  judge  and  jury  or  judge 
alone,  according  as  the  coart  may  be  consti- 
tuted when  the  trial  occurs.  What  la  a  rea- 
sonable attorney's  fee  Is  a  question  of  fact 
which  should  be  submitted  and  determined 
the  same  as  any  other  fact  arising  In  the 
case."  See,  also,  Ft  B.  W.  &  W.  Rid.  Oo. 
T.  Karracker,  46  Kan.  611,  26  Pac.  1027;  Ft 
S.,  W.  &  W.  Rly.  Co.  T.  Tnbbs,  47  Kan.  680, 
28  Pac.  612. 

We  bare  considered  all  of  the  trial  qoes- 
tlons  presented  and  think  there  was  no  sub- 
stantial error  In  the  trial  of  the  case,  and 
the  genoral  rardlct  and  judgment  based, 
thereon  is  affirmed.  The  aK>tilant  duly  ob- 
jected to  the  rendition  of  Jndgmoit  for  at- 
torney's fees,  and  the  court,  In  mlotake  of 
the  law,  rendered  Judgment  ther^r. 

The  jndghient  la  modified,  and  ttie  amount 
therein  adjudged  for  attoniiv*B  fees  Is  tilm- 
Inated.  The  case  Is  remanded  for  a  new 
trial  upon  tb»  aole  question  of  attorney's  fees 
to  be  had  to  tiie  court  and  a  jury,  unless 
counsel  for  the  parties  shall  agree  upon  a 
dlffowit  adjosbnent  thereof.  All  the  3v»- 
tices  concurring. 


FINNUP  ▼.  BURNSIDEL 
(Supraae  Court  of  Kansas.  April  12,  1913.) 

(ByTlalut  hy  the  Court.) 

Public  Iiands  (I  136*)— Pastuxaoc 

The  plaintiff  owned  land,  which  was  In- 
closed witD  other  land  conatitntiiis  a  part  of  a 
□atlonal  forest  reserve.  The  proper  anthorl- 
ties  Issued  a  permit  to  him  to  grsEe  a  designat- 
ed namber  of  cattle  upon  the  government  land 
so  Inclosed  with  his  own.  which  permit  was  oot 
assignable.  The  defendant  leased  the  plalatilTs 
land  within  the  pasture  for  grasing  purposes 
for  the  season  with  the  understanding  that  he 
was  to  have  the  benefit  of  the  government  per- 
mit so  granted  to  the  plaintlC  He  then  ob- 
tained a  permit  to  grace  an  additional  namber 
of  cattle  opon  the  same  government  land  and 
made  preparations  to  occupy  and  use  the  pas- 
ture, but  made  no  use  of  It  because  of  the  fail- 
ure of  his  plan  to  procure  cattle.  The  govern- 
ment regulations  provide  for  forfeiting  permits 
io  case  they  are  sold  or  transferred,  and  also 
Cor  the  iasnanoe  of  new  permits  where  the  orig- 
inal is  abandoned  by  the  permittee  In  favor  of 
another.  The  defendant  iMs  not  deprived  of 
the  use  of  the  pasture  by  the  government  au- 
thorities but  by  his  failure  to  obtain  cattle,  and 
is  liable  tot  the  stlpnlated  rant  A  verdict  for 
that  amount  is  sustained  1^  the  eri^noe. 

[EM.  Notei—Fbr  other  eases,  see  Public 
Lands,  Cent  Dig.  H  SSl-WO;   Dee.  Dig.  i 


Appeal  from  District  Court,  Finney  Oonnt^^ 
Action  by  George  W.  Flnnup  against  Jobit 

H.  Bnmsicte.  Judgmmt  for  plaintiff,  and  de- 

f mdant  appeals.  Affirmed. 

Ibisklnson  ft  Hosfclnson  and  Bdgar  Foster, 
all  of  GardOL  Cltr,  for  appcdlant  Wm.  Eaa- 
ton  Hutchison  and  O.  B.  TancBh  both  of 
Chuden  City,  for  appellee. 

BBNSON,  J,  This  action  was  bron^  to 
recoTer  a  sum  agreed  upon  between  tlie  par* 
tlea  for  the  use  of  pasture  land.  The  defense 
la  based  npon  the  alleged  InvaUdlty  of  the 
j^reement  because  goremment  lands  situated 
Vrlthin  a  national  forest  reserve  are  included 
in  the  limits  ot  the  pasture. 

The  plaintiff  is  the  owner  of  8,920  acres  of 
land  which  Is  tateeH  in  witii  8,620  acres  In- 
dnded  In  the  Kansas  Natural  Forest  Be- 
serve,  designated  as  gradng  district  1,  dlTl- 
slon  ft  In  May,  lOOO,  a  Tobal  agreemmt 
was  made  between  the  parties  that  the  de- 
fendant idiould  bare  tlie  use  of  the  pasture 
for  Oie  ensuing  pastorage  season  for  |80O; 
one  hate  to  be  paid  September  1st  and  tibe 
other  half  NOTembor  Ist  of  that  year.  Tba 
plaintiff  had  in  the  preceding  April  obtained, 
a  permit  from  the  superintendent  of  the  re- 
serve for  gnudng  270  bead  of  cattle  upon 
the  government  lands  In  that  pasture  for  the 
season,  and  it  seems  to  hare  been  the  under- 
standi  that  the  defendant  should  bare  Uie 
benefit  of  this  permit  He  afterwards  ap- 
plied for  and  obtained  a  permit  ficom  tlie  su- 
perintendent to  graze  10  bead  of  cattle  on 
eadb  section  of  goTemment  land  in  the  pas- 
ture and  was  informed  by  the  superintendent 
that  this  was  allowed  In  addition  to  the  60 
head  per  section  allowed  to  the  plaintiff, 
but  that  the  grazing  privily  of  the  plalntllf 
was  only  available  for  his  cattla  The  de- 
fendant proceeded  with  the  preparations  to 
use  the  pasture,  but  because  ot  a  failure  to 
receive  cattle  as  Intended  he  did  not  do  so. 
When  the  September  payment  was  due,  he 
asked  for  an  extension  of  time,  still  expect- 
ing to  receive  the  cattle  and  use  the  pasture; 
He  made  no  ose  of  It  because  of  his  failure 
to  obtain  cattle,  but  never  surrendered  or  in- 
dicated a  purpose  to  surrender  It,  nor  did 
the  government  authorities  Interfere  with 
such  use,  otherwise  than  by  giving  the  ln< 
formation  above  stated. 

The  government  regulations  relating  to 
forest  reserves  provide  that  permits  for  graz- 
ing will  be  granted  only  for  the  benefit  of  the 
owners  of  stock  and  will  be  forfeited  if  sold 
or  transferred.  Permits  are  nqt  assignable, 
and  abandonment  In  favor  of  another  neces- 
sitates a  new  application.  In  case  of  aban- 
donment and  Issuance  of  a  new  permit  the 
original  holder  may  sell  hie  Improvements  to 
the  new  permittee.  The  defendant  testified : 
"I  understood  from  Mr.  Flnnup  that  be  had 
a  pmntt  for  60  to  the  section  that  he  would 
allow  me  to  use  for  this  stock.  ICr.  Flnnup 
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told  me  he  bad  a  penult,  for  which  he  paid 
$81,  allowing  him  to  ran  BO  head  per  section 
on  the  goTenunent  land  whidk  be  would 
trautfer  to  m  Q.  ^at  was  an  anange- 
ment  rather  than  the  leasing  of  the  land  he 
didn't  own?  A.  Ton  can  call  tt  Trtitcherer 
70n  please.  Q.  It  yon  had  leased  the  land 
ttself  from  1ft.  Flnnnp,  then  ym  wonlda't 
hare  needed  to  iwe  anjiMdr  ebe  abont  pvt- 
Hog  additUmal  cattle  on  Itf  A.  Understand, 
I  only  Been  abont  the  additional  nnmbw  of 
cattle  of  10  per  section.  The  BO  to  the  see- 
tlon  that  he  had  already  a  permit  on  I  made 
no  application  ft>r  that  he  had  told  me  he 
had  this  permit  of  BO  to  the  section  for  which 
he  had  paid  $81,  that  he  would  allow  me  to 
vae.  Q.  In  both  erents  there  was  no  leas- 
ing of  the  forestry  land;  It  cannot  be  leased? 
A.  No,  sir.  Q.  There  was  no  attempt  on 
yoor  part  to  lease  It  or  Mr,  llminp  to  lease 
It  to  yon?  A.  Only  a  transfer  of  this  per- 
mit *  *  *  Q.  And  yonr  fAUnre  to  nse  it 
WD  not  on  acconnt  of  any  particular  mllng 
of  the  department  or  Mr.  fVAllemand's  state* 
ment  to  yon?  A.  We  never  got  to  that  point 
Q.  Ton  still  held  the  pasture?  A.  Yes,  air. 
Q.  And  yon  noTer  told  Mr.  Flnnnp  that  yon 
didn't  want  it  on  acconnt  of  not  using  ft? 
A.  I  told  Mr.  Finnnp  I  wasn't  able  to  use  the 
pasture  during  this  season  and  asked  him 
for  an  extenalon  of  time  to  nse  it  Q.  When 
was  that?  A.  That  was  some  time  In  Sep- 
tember. Q.  After  the  first  payment  was 
due?  A.  Tee,  air.  Q.  Not  until  that  time? 
A.  No,  air.  Q.  And  at  that  time  you  hadn't 
got  yoor  cattle,  any  cattle,  there  for  it?  A. 
Not  at  aU." 

The  Jury  returned  a  apeclflc  finding  that 
the  land  leased  was  "all  land  Inside  the  Fln- 
nnp pasture  belonging  to  G.  W.  Flnnnp." 
This  finding,  in  connection  with  the  undisput- 
ed evidence,  establishes  the  fact  that  the 
parties  intended  that  the  privately  owned 
land  in  the  pasture  only  should  be  leased, 
but  with  the  privilege  which  had  been  grant- 
ed to  the  plalntlfl  of  grazing  60  bead  of  cat- 
tle per  aectloD  upon  tbe  government  land. 
WhUe  this  privilege  was  not  assignable,  its 
erlstence  waa  recognized  by  tbe  superintend- 
ent when  the  permit  for  grazing  10  head  to 
the  section  In  addition  was  granted  to  the 
defendant  The  regulations  provided,  as  we 
have  Been,  how  the  dtfendant  might  have  the 
benefit  of  the  first  permit  through  its  aban- 
donment in  favor  of  the  defendant  and  the , 
Issuance  of  a  new  one  to  him.  The  agree- 
ment of  the  parties  must  be  construed  In  the 
ll^t  of  these  regulations  and  the  attendant 
drcnmstancea,  and  It  an>ear8  reasonably  cer- 
tain that  the  defendant  might  have  enjoyed 
all  the  benefits  of  his  contract,  and  would 
have  done  so,  had  he  not  been  disappointed 
In  tbe  arrangements  he  had  previously  made 
for  a  supply  of  cattle^  If  found  necessary 
,  he  could  have  takea  out  a  new  permit  In 
place  of  the  one  abandoned  in  his  favor. 


After  the  superintendent  informed  him  of 
the  rights  of  the  first  pwmlttee,  he  did  not 
complain  that  he  was  deprived  of  the  use  of 
the  pasture  or  any  part  of  1t^  bat,  on  the 
contrary,  treated  the  agreonent  as  In  force 
and  asked  for  an  exteatlbm  of  tlm&  There 
was  no  Interfereooa  by  any  one  to  prevent 
the  defendant  from  o^oylng  the  fall  bene- 
fit of  his  agreement,  and  he  does  not  seem 
to  have  anticipated  any  Interference.  When 
anoQier  powm  endeavored  to  secnrs  like 
privUeges  from  the  plaintiff,  he  was  referred 
to  the  defendant  as  the  holder  of  the  lease. 
Both  parties  treated  the  agreement  as  being 
In  force  throng^  the  seasom,  and  no  valid 
reason  Is  shown  for  holding  otherwise. 

The  only  alleged  error  argued  In  the  ap> 
pellant^  brief  Is  that  the  verdict  Is  not 
sustained  by  the  evidence.  This  contention 
cannot  be  sustained. 

The  Judgment  Is  afllrmed.  AU  ths  Jus- 
tices concurring. 


SMITH  V.  SCHOOL  DIBT.  NO.  61  OF 
MABION  OOUNTT. 

(Saprems  Court  of  Kansaa.   April  12,  1018.) 

(BiflUbui  h9  ike  OosrlJ 

1.  Tbhdxb  ^   14*)  — SumomroT— OoNDi- 

TIONa 

To  conatitate  a  sufficient  tender.  It  must  be 
oncosditionaL  Where  a  larrar  sum  than  that 
tendered  ia  In  good  falUi  claimed  to  be  due,  the 
tender  is  ineffectnal  aa  sacb  if  Its  acceptance 
iDTolveH  the  admisBion  that  no  more  la  due. 

[Ed.  Note.— For  other  caaea,  aee  Tender, 
Oent  Dig.  H  S&-38;  Dec.  Dig.  |  14.*] 

2.  SCHOOU  AND  SOHOOI.  DiSTBIOTB  (|  144*)— 
TBACHEBS— BlOHT  TO  GOMFXItSATEOlT. 

A  district  board  ordered  school  dosed  a 
month  earlier  than  the  contract  with  the  teach- 
er provided  for,  on  the  ground  that  it  was  get- 
ting late,  and  the  older  boys  were  needed  for 
farm  won.  Held,  that  the  teacher  waa  enti- 
tled to  reoorer  his  salary  Ur  tin  fall  term. 

red.  Note.— For  other  esseiL  see  Schools  and 
School  Districts,  Gent  DlgTH  808-814;  Dee. 
Dig.  I  144.*] 

3.  SCHOOU  AND  SCHOOI.  DiSTBIOTS  ({  144*)— 
TkAOHKBS— RlOHT  TO  COUPENSATXON. 

A  teacher  whose  contract  with  tbe  board 
makea  no  proviBlon  for  deduction  in  compen- 
sation during  times  when  school  la  closed,  and 
who  stands  ready  to  teach,  and  U  prevented 
from  teaching  only  because  tbe  board  orders 
the  school  closed  on  account  of  the  prevalence 
of  a  contagions  disease  in  tbe  community,  is 
entitled  to  recover  the  compensation  agreed 
upon. 

[Ed.  Note.— For  other  cases,  see  Scboolt  and 
School  Districts,  Gent  Dig.  f |  80fr-S14 ;  Dec. 
Dig.  I  144.*] 

Appeal    from    District   Court  Marion 

County. 

Action  by  Sam  J.  Smith  against  School 
District  No.  64  of  Marlon  County.  From  a 
Judgment  for  defendant  plaintiff  appeals. 
Beversed  and  remanded,  with  directions. 

D.  W.  Wheeler,  of  Marion,  for'  appellant 
W.  H.  Carpenter,  of  Marion,  for  aiqpeUee. 
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PORTER,  J.  The  plaintiff,  who  Is  appel- 
lant, was  employed  to  teach  school  at  a 
salary  of  f55  per  month.  The  action  Is  to 
recover  for  two  months'  salary.  A  copy  of 
the  written  contract  between  the  board  and 
the  plaintiff  was  attached  to  the  petition, 
and  It  was  alleged  that  plaintiff  had  been 
able,  ready,  and  wiiUnK  at  all  times  to  per- 
form his  part  of  the  contract,  and  had  per- 
formed the  same,  and  that  the  board  had 
failed  to  pay  two  months  of  the  salary 
agreed  uiran.  The  answer  set  up  a  general 
denial  and  a  further  defense,  admitting  the 
execution  of  the  written  contract  for  a  seven- 
months  school,  but  alleging  that  the  plain- 
tiff had  failed  to  teach  two  months  of  the 
term.  On  the  trial,  which  was  to  the  court, 
it  was  shown  by  the  plaintiff's  testimony  that 
the  school  opened  September  26,  1910,  and 
continued  until  February  0th,  when  it  was 
closed  by  order  of  the  board  on  account  of 
sickness  among  the  scholars.  It  reopened 
March  14th,  and  continued  until  April  11th, 
at  which  time  over  appellant's  objections  the 
board  ordered  the  term  finally  closed  on  the 
ground  that  it  was  getting  late,  and  that  a 
good  many  of  the  boys  were  needed  for  farm 
work.  It  appeared  that  plaintiff  was  ready 
and  willing  to  complete  the  full  term,  and 
had  been  paid  for  five  months  only.  In  his 
testimony  he  admitted,  in  substance,  that  the 
board  was  willing  to  pay  him  for  the  sixth 
month,  and  the  court  Intimated  an  intention 
to  bold  that  he  was  only  entitled  to  pay  for 
one  month,  and  that,  as  he  had  been  tender- 
ed an  order  for  that  month  and  refused  to 
accept  It,  the  costs  should  be  taxed  against 
him.  He  was  then  recalled  for  further  ex- 
amination as  follows:  Direct  examination: 
"Q.  Mr.  Smith,  did  the  school  board  ever 
write  ont  and  tender  you  an  order  for  your 
wages,  hand  you,  or  offer  to  hand  you,  an 
order  for  It?  ♦  •  •  A.  They  never  hand- 
ed me  any;  but,  when  I  handed  the  books  In, 
Mr.  Kennard  had  his  pencil  In  hla  band,  and 
acted  as  thon^  he  would  give  an  order  for 
fSB  for  the  ^ztta  month.  Q.  He  never  actn- 
ally  wrote  an  cwderT  A.  He  did  not 
*  *  *"  Cross-examination:  "Q.  He  took 
bis  pencil  and  started  to  write  ont  tiie  order, 
and  yon  told  him  to  do  it,  and  yon  said 
you  wouldn't  acc^  It?  A.  No,  sir;  he 
didn't  start  to  wilte  it  out,  any  more  than 
he  bad  the  pendl  In  his  hand  and  raised 
from  the  chair.  Q*  Ton  told  him  yon 
wonldnt  accept  an  order  for  969?  A.  I  told 
him  ttiat  wouldn't  pay  It  Q.  And  that  you 
wouldn't  accept  it  didn't  you?  A.  Yes,  sir; 
I  wouldn't  accept  that  as  complete  pay,  be- 
cause it  wasn't  By  the  Court:  Judgment 
will  be  for  the  detMidant  np<m  the  district 
board  depositing  In  the  bands  at  the  clerk 
an  order  for  one  month's  wages  and  the  costs 
adjudged  against  the  plaintiff."  From  the 
Judgment  plaintiff  appeals. 

There  Is  a  motion  to  dismiss  the  appeal 
on  tba  ground  that  the  amount  In  oontrover- 


sy  is  less  than  flQO:  The  contention  is  that 
there  was  a  tend^  of  salary  for  the  slxtli 
month,  a  refusal  to  accept  It  an  order  for 
the  defendant  to  pay  the  amount  into  court 
and  that  therefore,  the  only  controversy  is 
over  the  salary  claimed  to  be  due  for  the 
seventh  month.  The  plaintiff,  howev»,  sued 
for  $110.  No  Judgment  was  rendered  In  Us 
favor.  On  the  contrary,  the  Judgment  wa» 
for  the  defendant  The  amount  Involved  in 
the  appeal  Is  the  full  sum  sued  for  and 
claimed  to  be  due. 

[1]  If  it  is  conceded  that  the  evidence 
shows  an  offer  to  give  appellant  an  order 
for  one  month's  salary,  it  was  not  a  tender 
which  could  have  the  legal  effect  which  the 
court  gave  to  It  for  the  reas(m  that  It  was 
conditional  upon  the  appellant  accepting  It 
in  full  payment  of  the  amount  due.  All  the 
offer  that  was  ipade  was  to  give  an  order 
for  one  month's  salary  as  full  payment  A 
conditional  tender  is  not  valid.  Where  it  ap- 
pears that  a  larger  sum  than  that  tendered 
Is  claimed  to  be  due,  the  offer  Is  not  effectu- 
al as  a  tender  If  it  be  coupled  with  such 
conditions  that  the  acceptance  of  It  as  tea- 
dered  involves  an  admission  on  the  part  of 
the  person  accepting  It  that  no  more  is  due. 
Moore  V.  Norman,  52  Minn.  83,  63  N.  W.  809, 
18  L.  R.  A.  359,  38  Am.  St  Rep.  526,  and 
note  page  529  ;  88  Gyc  152,  and  cases  cited 
in  note  152,  163.  The  petition  might  have 
recited  the  facts  more  fully  by  stating  that 
the  board  closed  the  school  and  prevented 
him  from  completing  the  term ;  but  the  aver- 
ment that  he  was  ready,  able,  and  willing  at 
all  times  to  perform  his  part  and  had  per- 
formed the  same  could  In  no  manner  have 
misled  the  board.  Giving  the  petition  the 
liberal  construction  to  which  It  Is  entitled, 
in  the  absence  of  any  other  attack  except  an 
objection  to  the  admission  of  testimony  re- 
lating to  the  action  of  the  board  In  closlog- 
tbe  school,  we  think  that  the  variance  be- 
tween the  statements  of  the  petition  and  the 
proof  should  be  deemed  Immaterial.  Codfr 
Civ.  Proa  I  131  (Gen.  8t  1900,  |  0727),  re- 
quires this  except  when  it  aM»ean  tiiat  the 
adverse  party  baa  aetnally  been  mlalsd  to  bis- 
prejudice. 

[2.  S]  It  must  be  obvtona  that  the  board' 
could  not  avfdd  liability  for  payment  of  Che- 
salary  for  the  full  term  by  arbitrarily  clos- 
ing the  school  a  montii  earlier  than  the  con- 
tract provided;  and  that,  since  there  was  no- 
express  stipulation  for  a  dednetUm  from  the 
compensation  agreed  upon  by  reason  of  the- 
closing  of  the  school  during  the  prevalenoe- 
of  a  contagious  disease  in  the  community, 
the  plalnttff  was  entitled  to  his  salary  for 
that  month.  McKay  t.  Bamett  21  Utah, 
239,  60  Pac  1100,  00  I*.  B.  A.  371;  School 
Town  of  Carthage  v.  Gray,  10  Ind.  App.  428, 
37  N.  E.  1059;  Llbby  v.  Douglas,  176  Mass. 
128,  60  N.  E.  808;  35  Cyc.  1099;  20  A.  *  . 
E.  EucycL  of  L.  16.  In  the  opinion  In  the 
case  last  cited  the  court  used  this  langnager 
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"Tbe  committee  closed  tbe  Acfaoot  becanae  of 
the  preTalence  ot  diphtberia  In  tbe  town. 
The  defendants  contoid  that  this  excuses  tbe 
to^  from  .paying  tbe  teacher's  salary  for 
:the  time  when  tbe  scbool  was  thus  sasprad- 
ed.  Although  the  prevalence  in  the  town  of 
a  cotrtaglona  disease  made  it  prudent  to  sns- 
pmd  tbe  school,  that  filet  is  bot  a  reason 
why  the  plaintiff  sjiionid  not  have  the  com- 
pensation which  bad  been  promised  blm.  He 
stood  ready  to  teach,  and  failed  only  be- 
cause the  committee  thought  it  for  the  wel- 
fare of  the  town  that  tbe  scholars  sboald  not 
attend."  175  Maes.  128,  OS  N.  B.  80a  The 
precise  question  was  before  the  Supreme 
Court  of  Michigan  in  Dewey  t.  Union  School 
District,  etc.,  4S  Mlf^.  480,  ff  N.  W.  646,  38 
Am.  206,  where  It  was  held  that  tbe 

sltnatlon  brought  about  by  the  prevalence 
of  the  contagious  disease  was  tbe  misfortune 
of  tbe  district  and  not  of  the  teacher,  and 
that  the  district  ought  to  bear  It 

The  Judjsmeut  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  render 
JxicUrment  for  the  plaintiff  for  the  amonnt 
inrayed  for.  All  the  Justices  concorrlng. 


OABDBN  CITT  NAT.  BANK  T. 
SCUULMAN. 
(Supreme  Oonrt  of  Kansas.    April  12,  1918.) 

(SvUttbua      tha  Court.) 

1.  Pabtnkbshxp  <|  217*)--OlTABAnTr  OR  Noiv 

— Peesumptiohb. 

In  an  actios  upon  a  written  guaranty  in 
the  name  of  a  trading  partnershiD  iBdorsed  on 
the  beck  of  tbe  promiBsory  note  of  a  third  pei> 
BOD,  it  will  be  presnmed,  until  proof  to  tbe  con- 
trary la  prodnced,  that  the  guaranty  was  made 
in  toe  course  of  the  firm's  businesa 

[Ed.  Note.— For  other  cases,  see  PartQershlp, 
Cent.  Dig.  H  41&-42S ;  Dec:  Dig.  |  217.*] 

2.  pABTNEseniP  (S  1S7*)— UnauthobIzeo  Act 
or  PABTiraB— Ratificatiok. 

The  flubBequent  ratification  by  one  partner 
of  the  unauthonsed  act  of  bia  copartner  in  guar- 
anteeing in  tbe  firm  name  payment  of  a  note 
of  a  third  person  Is  equlvuent  to  antecedent 
authority. 

[Ed.  Note.— For  other  cases. 
Cent  Dig.  B  282-291;  Dec.  Dig.  f  167.*] 

Appeal    from    Distiice    Court,  Finney 

Action  by  the  Garden  City  Natlcmal  Bank 
against  8.  Schnlman.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

W.  R.  Hopkins  and  R.  J.  HopMns,  both  of 
Garden  C^ty,  and  Abram  Schulman,  of  Law- 
rence, for  appellant  Edgar  Foster,  of  La- 
Un,  and  Hosklnson  ft  Hosklnson,  of  Gardoi 
Oltjr,  £or  appellee. 

BUROH,  X  Tbe  action  in  the  district 
oonrt  was  one  for  tbe  recovery  of  money 
brought  by  the  Garden  City  National  Bank 
against  8.  Schulman.  Judgment  was  render^ 
ed  for  tbe  plalntlfl;  and  tbe  defendant  ap- 
peals. 


.  Tbe  petition  was  filed  on  May  10,  1910, 
and  .disclosed  the  following  tacts:  The 
plaintiff  is  a  banking  corporation  organleed 
under  the  laws  of  tbe  United  States.  Pre- 
vious to  March  23,  1906,  8.  Leonard  and 
the  defendant  were  partners  engaged  in 
trade,  conducting  a  hardware  and  Imple- 
ment buBlneaB  under  the  firm  name  of  Leon- 
ard &  Schnlman.  On  tbe  date  last  mention- 
ed the  partnership  was  dissolved  by  the  re- 
tirement of  Leonard.  Schulman  continued 
the  business,  assuming  all  the  firm  liabilities. 
On  March  20,  1906.  George  B.  Warner  and 
Q.  G.  Baker  executed  to  the  plaintiff  tb^r 
promissory  note  for  $600  due  in  four  months. 
On  the  same  day  tbe  firm  of  Leonard  ft 
Schnlman  Indorsed  on  tbe  note  the  follow- 
ing guaranty:  "For  value  received  we  guar- 
antee payment,  walrlng  notice  and  protest 
Leonard  ft  Schulman."  In  that  form  the 
note  was  negotiated  and  delivered  to  the 
plaintiff,  who  loaned  Warner  and  Baker  the 
sum  of  (600  thereon.  The  plalntlfl  was  the 
owner  and  holder  of  the  note,  and  no  part  of 
It  had  been  paid.  Tbe  defendant  moved  to 
require  the  plaintiff  to  make  the  petition 
more  definite  and  certain  by  statli^  whether 
or  not  the  articles  of  partnership  between 
Leonard  ft  Schnlman  anthorized  the.indorse- 
m^t  on  the  note;  whether  or  not  the  In- 
dorsement was  authorized  by  the  members 
of  the  firm;  who  signed  the  firm  name  to 
tbe  guaranty;  and  what  tbe  consideration 
for  the  guaranty  was.  The  defendant  com- 
plains because  this  motion  was  overruled. 

The  nature  of  the  plaintiff's  cause  of  ac- 
tion was  perfectly  appar«it  ^e  defendant 
was  sued  as  a  member  of  the  firm  of  Leon- 
ard ft  Schulman  on  the  written  coutract  of 
the  firm  guaranteeing  the  payment  of  tbe 
Warner  and  Baker  note.  The  defendant 
knew  better  than  the  plaintiff  who  signed 
tbe  firm  name  to  tbe  guaranty,  and  whether 
or  not  the  action  of  tbe  partner  signing  the 
firm  name  was  authorized  by  tbe  articles  of 
partnership  or  by  the  defendant 

[1]  It  is  the  law  of  this  state  that,  where 
a  guaranty  in  the  name  of  a  trading  partner- 
ship Is  indorsed  on  the  back  of  the  promis- 
sory note  of  a  third  person,  It  Is  presumed. 
In  the  absence  of  proof  to  the  contrary,  that 
the  indorsement  was  made  In  the  course  of 
the  firm's  business.  Fuller  v.  Scott.  8  Kan. 
26.  The  guaranty,  being  in  writing,  import- 
ed a  consideration.  Prima  fade,  therefore, 
tbe  petition  disclosed  liability  on  a  binding 
obligation  qt  the  firm  of  Leonard  ft  Schul- 
man and  of  the  defendant  as  a  member  of 
that  firm,  and  it  devolved  upon  him  to  plead 
and  prove  unauthorized  use  of  the  firm  name, 
and  want  of  sufficient  or  proper  considera- 
tion, If  those  were  bis  defenses.  The  peti- 
tion also  contained  an  all^atlon  that  the  de- 
fendant repeatedly  promised  to  pay  the  War- 
ner and  Baker  note,  and  the  defendant  mov- 
ed to  require  the  plaintiff  to  ma^e  tbe  charge 
more  definite  and  certain  by  stating  wheth- 
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er  or  not  tiiese  ptomisea  were  oral  or  In 
writing.  The  motion  waa  well  founded.  Hie 
d^endant  woold  not  be  liable  on  Us  own 
IndeiMDdent  promise  to  discharge  Warner 
and  Baker's  Indebtedness  unless  the  promise 
were  In  writing,  based  npon  snlfldent  con- 
sideration, and  Oie  nature  of  his  supposed 
liability  was  not  apparent  from  the  state- 
ment of  the  petition,  ^is  matter,  however, 
became  of  no  consequence,  because  It  clear- 
ly appears  that  Oie  defendant  suffered  no 
embarrassment  In  making  his  defense  and  be- 
cause the  judgment  against  him  was  finally 
rested  upon  other  grounds. 

A  demurrer  to  the  petition  raised  substan- 
tially the  same  questions  presoited  by  the 
motion  to  make  more  definite  and  certain, 
and  consequently  waa  properly  OTermted. 
The  defense  was  that  tlie  guaranty  was  giv- 
en by  Leonard,  witbout  the  consent  or  au- 
thority of  the  defNidant,  as  an  accommoda- 
tion to  Warner  and  BaJur.  The  jury  found 
specially  that  the  defendant  ratified  the 
guaran^.  It  is  argued  that  the  evidence  was 
insofflcient  to  warrant  a  finding  of  ratifica- 
tion. 

Warner  and  Baker  were  partners.  Baker 
died,  and  the  partnership  estate  was  admin- 
istered Jn  the  probate  court  Tlie  plaintiff 
presented  a  claim  in  writing  against  the  es- 
tate for  the  amount  of  the  note,  to  which  a 
copy  of  tbe  Instmmrat  waa  attached,  but  re- 
tained the  note  in  Its  possesion.  When  call- 
ed upon  to  pay  the  note,  the  defendant  said 
it  waa  given  wlkereln  there  was  an  estate, 
and  that  he  would  like  to  have  the  bank 
wait  until  he  could  get  the  estate  settled 
before  paying.  The  cashier  said  he  thought 
the  note  had  run  long  enough  and  should 
be  settled,  but  the  d^endant  finally  showed 
that  he  had  a  trade  on  band  tbe  bank  knew 
ot  and  that  lie  oonld'get  tbe  money  out  of 
tlie  estate,  and  tbat  he  would  pay  it  A 
question  urose  concerning  Interest  in  anotliw 
matter,  bat  tbe  defendant  said  that  in  tbls 
matter  he  would  not  ask  for  a  reduction  of 
interest,  but  would  pay  in  fall.  He  only 
wanted  time  until  he  could  realise  out  ol 
tbe  propnty-  defendant  had  several 

conversattona  witli  tlie  cashiw  ot  the  bank 
with  reference  to  the  not^  and  in  one  of 
fliem  he  said  he  desired  to  take  the  note, 
t(^;ether  with  another  note  given  by  Warner 
and  Baker  to  Leonard  &  Stibulman  and 
held  as  collateral  security  to  tbe  first  one, 
and  file  them  with  the  probate  court  On 
June  10,  1908,  he  gave  a  receipt  to  the  bank 
for  the  notes,  took  them  away  with  him, 
and  took  them  to  the  probate  court  He  did 
not  return  the  notes  to  the  bank,  and  the 
plaintiff's  cashier  found  the  one  in  suit  on 
file  in  the  probate  court  shortly  before  the 
trial.  The  defendant  filed  a  claim  against 
the  Warner  and  Baker  estate  for  tbe  note 
held  by  the  bank  as  collateral  secnrlty,  and 
the  defendant  himself  testified  that  the  firm 


was  flnandally  intOTested  in  the  tranaacUoa 
out  of  whlcli  the  note  in  suit  arose.  While 
the  defendant's  testimony  was  quite  at  vari- 
ance with  tbat  of  the  cashier  .of  tbe  bank 
in  many  particulars,  the  Jury  has  resolved 
the  conflict  in  the  plaintUTs  favor. 

[2]  Tbe  finding  of  ratlflcatlon  is  abundant- 
ly sustained,  and  it  ia  dementary '  that  tbe 
subsequent  ratification  by  one  partner  of  an 
unauthorized  act  of  his  copartner  is  equiva- 
lent to  previous  authtwlsadon.  The  Jury 
were  properly  Itutructed  on  flie  aobject  ot 
ratification. 

In  view  of  tlie  foregoing,  a  consideration 
of  other,  errors  assigned  wonld  be  super- 
fluous. 

The  judgment  of  tbe  district  court  la  af- 
firmed. All  the  Justices  concurring. 


OASILLAS  T.  AI/rOONA  FOBTi:i&in> 

CBHSmtT  OO. 
(iSupreme  Conrt  of  EansRS.    April  1018.) 

(SfUahut  Ttv  the  OMtrt,) 
APFEAI.  and  E^tBOB  (I  1067*>— Habhlbss  EB- 
BOB— InniBT  TO  SBBVANT— IKBTBUCTIOK. 

Although  the  petition  and  evidence  in  a 
personal  injnry  case  might  jasti^  a  recovery 
under  the  common  law,  the  defendant  cannot 
be  prejudiced  by  a  refusal  to  instract  upon 
assumed  risk  and  eontribntonr  netdlgenee,  where 
the  Jury  are  t<dd  tliat  the  plainnff  can  rsomr 
only  under  the  factory  act 

[Bd.  Note.-^or  aUber  easas,  see  Appeal  and 
Error,  Cent  Dig.  1 4229;  Dea  Dig.  FlOOT.*] 

Appeal  from  District  Court,  Wilson  County. 

Action  by  Fred  Casillas  against  the  Al- 
toona  Portland  Cement  Company.  From 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Keene  &  Gates,  of  Ft  Scott,  and  B.  D. 
Mlhesell,  of  Fredonia,  for  appellant  James 
U.  Kennedy  and  J.  T.  Cooper,  both  ot  Fre- 
donia, for  appellee. 

MASON,  J.  Tbe  Altoooa  Portland  Cement 
Company  appeals  ftom  p.  judgmmt  reit 
dered  against  it  in  fiivor  of  Fred  Casillas 
on  account  of  Injuries  received  by  him  while 
in  Its  emjdoy. 

The  plaintiff  founded  his  dalm  npon  alle- 
gations that  the  defendant  bad  violated  the 
"factory  wcff'  by  fauing  to  eaf^uard  its 
machinery,  ^nie  defoidant  Interpreted  Ots 
petition  as  also  charging  such  negligence  as 
to  render  it  Uabia  under  the  common  law, 
and  asked  the  court  to  instruct  that  as  to  this 
feature  of  the  case  Uie  d^enses  of  assumed 
risk  and  contributory  negligence  were  open. 
This  instruction  was  refused,  and  the  ruling 
is  complained,  of.  The  court  had  previously 
overruled  a  motion  to  require  the  plaintiff  to 
elect  whether  he  wonld  proceed  under  the 
factory  act  or  the  general  law,  stating  tbe 
ground  of  its  decision  to  be  that  the  petition 
authorized  a  recovery  only  onder  the  former. 
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Inasmuch  u  the  case  was  tried  throaghout 
on  tlte  theory  .tbat  no  recoTeiy  could  be  bad 
ezo^  under  the  factory  act,  no  prejudice 
could  hare  resulted  to  the  defendant  from 
the  refusal  to  Instruct  on  any  other  theory, 
eren  although  the  petition  and  evidence  ml^t 
hare  Justified  submitting  to  the  Jury  the 
question  whether  a  UaUlity  existed  tndeiiend* 
ent  of  the  statute. 

Complaint  Is  made  of  the  admission  as 
evidence  of  the  value  of  medical  serrlees,  of 
bills  rendered  to  the  platntUC  by  the  physl- 
dans,  but  they  were  made  comp^«it  by 
testimony  that  Ow  ehaqss  were  fUr  and  rea- 
■wable. 

It  la  urged  that  the  evidence  of  ttie  value 
of  the  time  lost  by  the  plaintiff  was  Insuffi- 
cient, because  he  testified  that  he  had  been  re- 
ceiving $2.60,  without  Indicating  whether  this 
was  his  daily  or  weekly  wage.  The  circum- 
stances Justified  the  Jury  in  understanding 
the  former  to  be  meant 

The  Jndgmait  la  affirmed.  All  the  Jnstleea 
concurring^ 


GARTER  V.  CABTSIB.  t 
(Supreme  Court  of  Kansas.    April  12,  1913.) 

(BfUthm  hv  Oomt.) 

1.  I^TOBCI  (I  !»»•)— roaKON  IMVOBOBS— RS- 

PXAL  or  Statotb. 

Chapter  184,  laws  of  1907,  entitled  "An 
act  in  relation  to  foreign  Judgmeots  of  divorce 
and  defining  the  blth  and  credit  to  foe  given 
them,"  was  never  a  part  of  the  Code  of  Proce- 
dure and  was  not  repe^ed  by  the  revUcm  of 
the  Code  hi  1900. 

LEd.  Nota^For  other  eases,  see  IMvotos,  Gent 
DtgTli  m-sao,  840;  DecTbis.  i  sas.*} 

2.  FOBEIGN  DiVOBOB. 

McOonnick  v.  McCormIck,  82  Kan.  81,  107 
Pac  644J,  and  Miller,  as  Guardian,  v.  Miller 
et  aL,  180  Pac.  »81,  foUowed,  and  Jketd,  that  the 
demoner  to  the  reply  was  rightly  sustained. 

Appeal  tnm  Dlatrict  Gbor^  Shawnee 

County. 

Action  by  Arie  Garter  against  Benjamin 
Carter.  From  a  Judgment  mstalnlng  a  de- 
murrer to  the  reply,  plalntUf  appeals.  Af- 
firmed. 

W.  I.  Jamison  and  W.  H.  Oowles,  both  of 
Topeka,  and  C  H.  Elrahuer,  of  Kansas  City, 
Mo.,  for  appellant  Osmond  &  Cole,  of  Great 
Bold,  for  appellfla 

POBTEB,  J.  On  January  1,  1911,  plain- 
tiff, who  is  the  appellant  brought  this  action 
for  divorce  and  alimony.  The  defendant 
(appellee)  answered  setting  up  a  decree  of 
divorce  rradered  In  his  &vor  June  16,  1909, 
by  the  circuit  court  of  Jackson  county,  Mo., 
allying  that  court  to  be  one  of  general  Ju* 
risdtction  and  that  It  bad  Jurisdiction  of  the 
subject-matter  and  of  the  parties.  The  an- 
swer further  alleged  that  after  the  rendition 
of  the  Judgmoit  the  appellant  made  appli- 
cation to  that  court  to  vacate  the  same  i^id 


that  after  a  full  hearing  her  application  was 
denied.  The  reply  admitted  the  roidltion  of 
the  Missouri  Judgment  and  that  the  court 
thoe  was  a  court  of  general  Jurisdiction,  hut 
sought  to  avoid  the  effect  of  the  Judgm^t  on 
the  ground  that  It  was  obtained  by  fraud  in 
that  the  appdlee  In  his  petition  had  allied 
that  he  was  and  had  been  a  residmt  of  the 
state  of  Missouri  for  more  than  one  year 
next  preceding  the  filing  of  his  petition, 
when  in  fact  he  was  all  of  that  time  a  resi- 
dent of  Kansas.  It  further  alleged  that  the 
Judgment  was  obtained  upon  the  false  and 
perjured  testimony  of  app^lee,  that  her  ap- 
plication to  set  it  aside  had  not  been  decided 
on  the  merits  but  upon  technical  grounds, 
and  that  the  question  of  fraud  in  obtaining 
the  Judgm^t  had  not  been  inquired  Into. 
The  reply  further  alleged  that  In  any  event 
the  Missouri  decree,  whether  valid  or  not, 
could  only  affect  the  marital  status  of  the 
parties  and  could  not  conclude  appellant  as 
to  her  rights  In  property  acquired  by  her 
former  husband.  To  this  reply  the  court 
sustained  a  demurrer  which  Is  the  ruling 
complained  of  as  error. 

[1]  The  first  contention  Is  that  cbapta: 
184,  Session  Laws  of  1907,  was  repealed  by 
the  revision  of  the  Code  of  CSvil  Procedure 
in  1909.  The  tlUe  of  the  act  is  "An  act  in 
r^atton  to  foreign  Jodgmeits  of  divorce  and 
defining  the  faith  and  credit  to  be  given 
than."  The  act  proTidea  that  a  decree  of 
divorce  rendered  In  anoUwr  state  upon  ser- 
vloe  by  publication  in  conformity  with  the 
law  there  shall  be  given  full  faith  and  credit 
hne,  and  shall  have  the  same  ferce  with  re- 
gard to  nsldoits  of  this  state  and  shall 
affect  the  status  of  all  persona  and  be  trea^ 
ed  and  considered  the  same  as  a  Judgment 
rendoed  in  this  state.  The  act  was  not  a 
part  of  the  totmer  Code  of  Olvll  Procedure, 
and  therefore  was  not  rcgwaled  by  the  revi- 
sion. 

[t]  The  claim  of  appellant  that  the  Mis- 
souri decree  Is  v(4d  and  subject  to  collateral 
attack  Is  fnlly  met  and  answered  in  the  ovin- 
ion  in  the  case  of  McCormlck  t.  UcOor- 
mlck,  82  Kan.  81,  107  Paa  646,  and  by  the 
case  of  Miller,  as  Guardian,  v.  Miller  et 
al.,  130  Paa  681.  The  McOormlck  Case  like- 
wise answers  the  contrition  of  appelant 
that  her  property  rights  were  not  affected 
by  the  Missouri  decree.  The  decree  there 
dissolved  the  marriage  relation  and  changed 
the  status  of  the  appellant,  so  that,  being 
no  longer  the  wife  of  the  appellee,  she  has 
no  rights  In  his  property.  Every  point  sug- 
gested in  the  argument  and  in  the  briefs  has 
been  covered  so  fully  by  the  (pinions  In  the 
cases  dted  that  further  eonunent  Is  un- 
necessary. 

Upon  the  authority  of  those  cases  the 
Judgmrat  sustaining  the  demurrer  to  the 
reply  must  be  afOrmed.  All  the  Justices 
ccmcnrring. 


•Vm  mh-'  "—p*  -a  tmm*  Umlo  and  McUoa  NUMBU  In  Das.  Dig.  A  An.  Dig.  Ka^a»  SkIm  *  B«»'v  taOma 
ISlPw-M  tRehMriae  denied  Mar  U.  UU. 


Digitized  by  Google 


S68  131  PACIFIC  BBFOBTEB  (Kan. 


UA80N  T.   BANDEJRS   (WORKMAN.  Ou^ 
niabee,  and  BBOOK8,  Intervener),  t 

(Biq^wne  Oonrt  (tf  Kanua.    April  12;  1913.) 
(SvllalHU  by  tJie  Court,) 

GABNIflHMMT    (f  M*)— PBOPBETT  SUBnOI— 

Hales. 

UiKm  a  sale  of  personal  property  the  pnr- 
chaser  agreed  with  Oxe  vendor  to  pay  the  con- 
sideration to  a  third  party  who  claimed  a  Uen 
upon  It  under  a  chattel  mortgage.  After  the 
property  was  delivered  the  parchaser  was  nr- 
niehed  by  another  creditor  of  the  vendor.  The 
mortgage  vaa  not  in  fact  a  Uen  upon  the  pn^n 
erty ;  ont,  fba  mortgagee  and  mortgi^Qr  having 
treated  It  as  a  Uen  and  by  mntnal  agreement 
provided  that  the  proceeds  should  be  applied 
apon  the  mortgage  debt,  they  will  be  so  applied. 

[Ed.  Note.— For  other  cases,  see  Gainiahment, 
Cent  Dig.  II  74.  97-101;  Deo.  Dig.  |  61.*] 

Xtrror  from  Dtotxlct  Court,  I^on  Ooniitr. 

Actloa  b7  H.  H.  Mason  against  Bllsj 
Banders,  J.  O.  Worfcman,  garnishee,  and  W. 
H.  Brooks,  Intemner.  From  the  jadgmeoit 
plaintiff  brings  error.  Affirmed. 

Kellogg  ft  Frith,  of  Emporia,  and  W.  S. 
Kretslnger,  of  E^condldo,  Cal.,  for  plaintiff 
in  error.  Huggins,  Ganse  ft  Blddle  and 
Hamer  &  Harris,  all  of  Bniporla,  for  defend- 
ant in  error. 

BENSON,  J.  The  controversy  In  this  ac- 
tl<m  Is  over  a  fund  paid  Into  court  by  the 
garnishee.  The  action  was  for  the  recovery 
of  money  from  the  defendant  Banders, 
against  wh<Hn  judgment  was  rendered  by 
consent  The  garnishee  was  Indebted  for 
hogs  sold  to  him  by  the  defendant.  The  In- 
tervener. Brooks,  claimed  the  money  due 
upon  this  sale.  He  held  a  mortgage  cover- 
ing 85  hogs  and  their  Increase.  Learning 
that  the  defendant  had  sold  hogs  to  Work- 
man, Brooks  taotlfled  Workman  that  he 
claimed  the  proceeds  tmder  his  mortgage. 
At  that  time  but  one  load  of  hogs  had  been 
delivered.  Sanders  then  agreed  with  Brooks 
that  the  remainder  of  the  hogs  should  be  de- 
livered to  Workman,  and  that  the  proceeds 
should  be  paid  over  to  Brooks.  Workman 
consented  to  this  arrangement  and  promised 
to  make  the  payment  to  Brooks  upon  an 
order  from  Sanders.  Thereupon  further  de- 
liveries were  made  until  the  lot  of  86  so 
sold  were  received.  Tldcets  showing  wei^ts 
were  givoi  to  Sanders,  who  deUvered  them 
to  Brooks.  Two  days  after  the  last  load 
had  been  delivered  Workman  received  a 
written  order  from  Sanders  to  pay  the  pro- 
ceeds to  Brooks,  but  he  had  on  the  preceding 
day  been  served  with  the  garnishment  no- 
tice In  this  action.  Thereupon  he  filed  an 
answer  stating  that  be  had  pun^ased  hogs 
of  Sanders,  the  amount  due,  the  claim  of 
Brooks  to  the  fund,  and  his  agreement  to 
pay  it 

It  is  admitted  that  the  mortgage  was  not 
a  valid  lien  on  the  hogs  sold  to  the  garnishee 
for  the  reason  that  Its  date  was  too  remote 


to  make  their  existence  possible  at  that  time. 
Nevertheless  the  mortgagee  claimed  tlis  prop- 
erty tmder  that  instmment,  the  mortgagor 
yielded  to  that  dalm,  and  agreed  that  the 
proceeds  should  be  ac^Ued  upon  the  mort- 
gage debt  The  hogs  were  delivered  upon 
the  agreanoit  that  such  appllcatloii  should 
be  made  to  which  the  purchaser  consented. 
The  transaction  was  completed  before  this 
actl<m  was  begun,  except  the  written  order 
for  the  mcmey  which  was  ddlvered  two  days 
afterwards. 

WhUe  a  mortgage  lien  did  not  attadi  to 
the  property  in  question,  the  parties  cons^t- 
ed  that  It  should  atta<di  to  the  proceeds  of 
the  sale ;  that  Is,  they  agreed  tiiat  the  hogs 
should  be  deUvwed  to  Workman,  who  should 
my  the  consideration  upon  the  debt  owing 
by  Sanders  to  Birooks  which  the  mortgage 
purported  to  secure.  Cpon  receU>t  of  the 
hogs  the  purchaser  became  indebted  for  the 
amount  uot  to  Sanders,  but  to  Brooks  to 
whom  h»  had  promised  to  make  the  payment 
The  written  order  was  useful  ss  a  voucher, 
but  if  Sanders  had  refused  to  give  it,  the 
right  of  the  creditor  to  receive  the  money 
would  not  have  been  affected.  In  a  similar 
transaction  this  court  held;  "When  the  pur- 
chasers of  land  agree  as  a  condition  prece- 
dent to  such  purchase,  and  as  a  part  of  the 
consideration  thereof,  that  they  will  pay  a 
debt  of  their  grantor,  such  agreement  makes 
them  the  debtors  of  the  party  holding  such 
claim,  and  not  the  agent  merely  of  their 
grantor  for  Its  payment"  Rlckman  v.  Mil- 
ler, 89  Kan.  862.  18  Pac.  804. 

It  is  true  that  in  the  first  Instance  the 
agreement  to  sell  the  hoge  did  not  Include 
an  agreemmt  to  pay  the  consideration  to 
Brooks,  but  after  the  first  load  had  twen  de- 
livered, upon  the  assertion  of  the  claim  of 
the  mortgagee,  Sanders  agreed  that  the  pro- 
ceeds should  be  appUed  upon  the  mortage 
debt  to  which  the  purchaser  assented.  As 
no  right  of  the  plaintiff  had  thai  attached, 
no  reasm  la  perceived  why  this  asreemmt 
should  not  be  enforced.  It  was  an  appUca- 
tlon  of  the  property  to  pay  the  d^t  Neither 
the  drcnmstance  that  the  mortgage  was  not 
a  valid  Uen  nor  the  fact  that  the  written 
order  was  not  delivered  untU  after  the 
garnishment  can  defeat  this  arrangemmt 

It  was  held  in  Center  v.  McQuesttti,  18 
Kan.  476,  that  an  agent  after  garnishment  Is 
not  liable  to  the  person  to  whom  he  Is  di- 
rected by  his  principal  to  pay  money.  After 
another  trial  that  case  was  again  reviewed 
(Center  v.  McQuesten,  24  Kan.  480),  and  up- 
on consideration  of  the  additional  facts  that 
the  party  to  whom  the  promise  of  payment 
had  been  made  was  a  creditor  of  the  vendor 
holding  a  chattel  mortgage  claimed  as  a  Uen 
upon  the  property.  It  was  held  that  the  pur- 
chaser became  the  principal  d^tor  and  that 
the  fund  was  not  subject  to  gamlshmait  al- 
though the  mortgage  when  considered  alone 
was  vfdd.  This  last  dedslos  In  the  Center 
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OoM,  ratber  tban  the  first  one,  is  deemed 
ai^Iicable  to  this  controversy. 

The  jndgment  la  affirmed.  AU  Uie  Jw- 
tioeB  concnnliig. 


8MBTHBB8      UNDSAT  flt  «1.  f 
(Supreme  Court      Kansas.   April  12,  1918.) 

(ByUalMU  If  the  Court.) 

APFKAL  AND  E^OB  (|  1010*)— TbNDXB  (1  4*H 

FsADDS,  Statu™  of  (S  129*). 

The  mtes  that  a  finding  or  determination 
by  the  trial  court  supported  by  competent  evi- 
dence most  stand,  that  a  tender  is  nnnecessary 
when  Its  futility  ia  shown,  and  that  part  per- 
foiaance  and  poasesdon  take  an  oral  contract 
for  Uie  sale  of  real  estate  out  of  the  operation  of 
the  Btatate  of  frauds  followed. 

CBd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Die.  ff  S&19-iS»«i,  4(U4;  Dec. 
Ulg.  i  1010  Tender,  Cent  Dig.  J  5;  Dec 
Die.  {4;*  Frauds,  Statute oL Cent. Dlfi^J{ 287- 

82U;  Dec.  Dif.  i  1X0.^ 

Appeal  trom  District  Court,  Oreenwood 

County. 

Action  by  Alonzo  Smethers  against  L.  M. 
Lindsay  and  another.  From  judgment  for 
plaintlfE,  defendants  appeal.  Affirmed. 

O.  C.  Zwlcfcer,  of  Boreka,  for  appellanttt. 
Howard  J.  Hod^on,  of  Biir^ka»  for  aroellee. 

WBST,  J.  Defendant  W.  S.  Undsay  own* 
ed  120  acres  of  land  adjoining  a  large  paatnre 
owned  by  the  plalntUt,  and  made  an  oral 
Agreement  with  him  to  sell  the  tract  at  920 
an  acre»  reoelTing  a  payment  of  900  on  the 
purchase  inlce,  the  remainder  to  be  paid  and 
a  deed  on  or  bef(nre  the  lOth  of  March. 
The  plaintiff  took  possession  of  the  land, 
and  moved  a  division  fence  and  repaired  the 
fence  along  the  boundary.  On  March  1st  the 
time  of  paymmt  was  extmded  to  May  lat  at 
the  reamst  of  the  plalntUT.  Up  to  this  point 
the  parUea  aubetanUally  agreew  Defendant 
omtenda:  Tb&t  about  March  lat  Smethers 
■aid  be  could  not  raise  the  mon^;  but,  If 
lindsay  and  wife  would  sign  a  contract,  he 
would  pay  the  let  of  May,  and  that  Undaay 
retried:  "Well,  I  told  him  we  were  ready  to 
make  the  deed  wfaeneirer  he  fomlshied  the 
money."  That  later  Smethera  agreed  to  pajr 
6  per  cent  from  the  1st  of  March,  and  was 
to  pay  the  tazea.  That  he  met  him  In  No- 
vember, when  Smethers  tiered  to  pay  (70, 
and  said  this  would  make  9120  for  the  pas- 
ture, and  they  would  call  the  deal  off.  That 
the  remainder  of  the  purchase  price  was  nev- 
er tendered.  Lindsay  also  testified  that  "we 
were  always  ready"  to  make  a  deed  if  Smeth- 
ers paid  the  92,860  and  6  per  cent  Interest 
Smethers'  version  of  the  affair  was  that, 
when  he  called  for  a  writtoi  contract,  Lind- 
say said  he  did  not  need  any  contract,  but 
when  ready  to  pay  the  money  the  deed  would 
be  made.  That  at  the  November  talk  he  com- 
plained that  Mra.  Lindsay  would  not  sign  the 


deed,  but  that,  when  she  got  in  a  humor  to 
do  so,  the  deed  would  be  made.  The  trial 
court  believed  the  plaintiff's  story,  which  was 
corroborated  by  Mr.  Snomer,  who  testified 
that  Mrs.  Lindsay  stated  In  his  pres^ce  that 
they  got  ready  to  sign  the  deed  and  started 
In  a  buggy  with  her  son  and  was  passed  by 
her  husband,  who  when  she  arrived,  instead 
of  having  a  deed  ready,  had  "hired  a  lawyer 
to  fight  the  case."  Mrs.  Sumner  testified  that 
Mrs.  Lindsay  told  her  frequently  that  she 
was  ready  to  sign  the  deed  any  time  that  her 
share  of  the  money  was  provided.  The  court 
found  that  the  plaintiff  had  tendered  the 
money  into  court  and  was  ^titled  to  a  deed. 

We  think  the  evidence  and  the  circum- 
stances and  conduct  shown  thereby  Justify 
the  concltislon  reached.  The  plaintiff  testi- 
fied that  in  November  he  told  the  defendant 
W.  S.  Lindsay  that  he  had  the  money  and 
wanted  to  pay  for  the  land,  "and  he  says, 
'No  use  of  tendering  me  any  money,'  and  be 
says,  'I  cannot  make  a  deed,  and  I  will  not 
make  the  deed.' "  This  avoided  the  necessity 
of  a  formal  tender,  and  the  offer  to  pay  the 
money  into  court  was  all  that  he  was  re- 
quired to  do.  It  Is  argued  that  the  petltlaa 
was  demurrable  because  the  contract  was  not 
In  writing.  But  It  alleged  part  performance, 
possession,  and  tender.  After  the  demurrer 
was  overruled,  the  defendants  answered,  ad- 
mitting the  oral  contract  to  sell,  the  payment 
of  900,  the  taking  of  posses^n  (without  the 
Imowledge  or  consent  of  the  defendants),  and 
further  alleged  an  abandonment  in  November 
of  the  contract  and  of  the  land  by  the  plain- 
tiff. An  attempt  was  made  to  claim  lade  of 
knowledge  of  the  contract  on  the  part  of 
the  defendant's  wife,  but  this  was  not  sus- 
tained by  the  evidence.  Failore  of  teaSae  la 
argued,  but  a  tender  Is  not  necessary  when 
it  woold  be  futile.  Sherwln  t.  Baxter,  86 
Kan.  TSOb  121  Pac  1128,  and  cases  dted. 

Mr.  Lindsay  in  bis  answers  to  the  follow* 
Ing  questions  disclosed,  we  think,  the  cause 
of  Mb  reluctance  to  make  Uie  deed:  "Q.  At 
the  dme  that  yon  were  sdUng  this  land  to 
Mr.  Smethers  At  920  per  acre^  that  was  a 
fair  nUne  of  the  land.?  A.  It  might  hare 
been  thai,  but  It  Is  not  now.  Q.  Ton  do  not 
think  U  is  now?  A.  No,  sir.  Q.  What  do 
yon  think  the  land  is  worth  nowT  A.  I  think 
926  anaera" 

Finding  no  error  in  the  record,  the  Judg- 
ment is  affirmed.  All  the  Justices  concur- 
ring. 

CHIOAOO  LmiBEB  CO.  t.  DOUGLAS  et  al 
(Supreme  Court  of  Kansas.    AprU  12,  1818.) 

(ByUalHu      «be  Ooun.) 
1.  MscHAincs*  Lmns  ^  47*)— Libnablb  Ma- 

TCBIAI.. 

Lumber  furaished  for  and  used  in  the  mak- 
ing of  forms  for  a  concrete  struetnre  aa  provided 
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in  the  contract  and  specifications  for  Its  erec- 
tion* and  which  is  largely  consumed  and  ren- 
dered valaeless  by  sach  nse,  is  material  within 
the  meaning  of  the  Mechanic's  Lien  Law  (Code 
OlT.  Froc.  H  M9~m2  [Gen.  St.  1909.  H  ^^44- 
iSSSBl})  and  of  lbs  proTision  of  a  bond  given  by  a 
saretr  -company  in  the  form  provided  for  In 
section  WK)  Code  Civ.  Proc  (Gen.  St.  190&,'f 
6255)*  the  obligation  pt  which  Is  that  the  con- 
tractor will  "pay  all  indebtednesa  incurred  for 
labor  and  material  furnished  and  used  In  and 
abont  said  contract  wort:,  or  which  might  become 
the  bails  of  a  lien." 

[Bd.  Note.— For  other  eases,  see  Mechanic^ 
Liens,  Cent  Dig.  1  50;  Db&Dig.  {  47.*] 

2.  Mbchaniob'  Idsm  (i  227*)— Bono  w  .Bx- 

X£A8E— DBRNBB. 

The  surety  company  cannot  escape  liability 
upon  the  bond  for  material  furnished  to  and 
used  by  the  contractor  in  the  building  on  the 
ground  that  money  received  from  the  owner  and 
paid  to  the  materialman  was  applied  by  the 
latter  in  discharge  of  an  earlier  Indebtedness  of 
the  contractor  for  material  used  on  other  build- 
ings; no  direction  having  been  given  by  the 
contractor  as  to  the  application  of  tiie  payment 
at  the  time  it  was  maoiB. 

Not&— -For  other  casea,  see  Mechanics* 
OenL  Dig.  i  410;  Dec.  Dig.  |  227.*] 

a.  PbIROIPAL  and  StTBETT  (|  SO*)  —  SUBETT 
COUPANIBS— LlABILITr. 

The  law  does  not  have  the  same  solicitude 
for  corporations  organised  for  the  purpose  of 
giving  indemni^  bonds,  end  which  nwke  surety- 
ship a  business  for  profit,  that  it  has  for  vol- 
untary sureties.  Such  corporations  are  essen- 
tiaily  insurers,  and  in  determining  their  rights 
and  liabilities  the  rules  peculiar  to  mretyshlp 
do  not  apply. 

[Bd.  Note.— For  other  cases,  see  Principal  and 
^rety,  Cent  IXg.  H  103,  lOS^^ ;  Dec.  Dig.  S 

Ai^)eal  from  District  Gonrt,  Shawnee 
County, 

Action  by  the  Chicago  Lmnber  Company 
against  H.  8.  DonglaB,  the  Federal  Union 
Saret7  OomiAny,  and  others.  From  a  Judg- 
ment tor  plaintiff,  the  surety  company  ap- 
peals. Affirmed. 

Ferry,  Doran  &  Dean,  of  Topeka,  for  ap- 
pelant a  J.  Brans,  of  Topeka,  for  appellee. 


JOHNSTON,  O.  J.  This  appeal  inrolTes 
the  UabUt^  of  the  aH)eUant,  the  Federal 
Union  Sorely  Company,  which  guaranteed 
the  faithful  perfOTmanee  of  a  contract  of 
Douglas  ft  Evans  with  the  state  of  Kansas 
to  famish  the  material  and  erect  the  founda- 
thms  the  Memorial  building,  and  also  that 
it  would  pay  all  indebtedness  for  labor  and 
matwlal  furnished  and  used  In  and  about 
the  work.  Douglas  &  BJvans  were  general 
contractors,  and  were,  at  the  time,  engaged 
in  building  Btmcturee  other  than  the  Me- 
morial building.  They  purchased  a  large 
quantity  of  lumber  from  appellee,  the  Chica- 
go Lumber  Company,  which  was  used  to 
make  forme  for  the  concrete  foundations  of 
the  Memorial  building,  and  they  had  previ- 
ously purchased  lumber  from  appellee  for 
other  tmlldlngs  for  wliich  payment  had  not 


beui  made.  On  May  10,  1010,  a  payment  of 
f4,0(X)  was  made  by  the  state  to  the  con- 
tractors, and  on  the  following  day  they  paid 
92,000  of  the  amount  recelTed  from  the 
state  to  appellee  which  appellee  applied  on 
the  oldest  bills  held  against  the  contractors, 
and  which  were  for  materials  used  on  other 
buildings.  Of  the  lumber  furnished  for  the 
concrete  forms  the  court  held  the  surety 
company  liable  for  $1^822.98,  being  the  cost 
of  the  same  less  $88,  the  value  of  the  lumber 
which  was  fit  for  use  again  after  It  was  re- 
moved  from  the  building. 

[1]  It  is  first  contended  that  the  surety 
company  is  not  liable  for  the  lumber  used 
in  the  concrete  forms,  for  the  reason  that  It 
did  not  become  a  permanent  part  of  the 
foundations  or  other  portion  of  the  building. 
By  Its  bond  the  company  guaranteed  that 
the  contractors  would  faithfully  perform  the 
contract  in  all  particulars,  and  "pay  all 
indebtedness  incurred  for  labor  and  material 
furnished  and  used  in  and  about  said  con- 
tract work,"  and  there  is  an  added  clause, 
"or  whi<ai  ndght  become  tiie  basis  of  a  lien." 
The  form  of  the  contract  was  evidently  the 
one  ordinarily  used,  where  the  owner  Is  a 
private  person  against  whose  property  a 
lien  might  be  obtained.  If  the  lumber  placed 
in  the  concrete  forms  can  be  said  to  have 
been  used  In  and  about  the  «mtract  woric, 
the  surety  conqnny  Is  llaUe  for  it  Although 
no  mechanic's  lien  can  be  created  where  the 
state  Is  the  own^r,  coonsd  for  both  parties 
argue  the  case  on  the  theory  that  the  rule 
ot  liability  of  the  sniety  company  under  its 
bond  is  ttie  same  as  it  would  have  been  If  tiie 
ownw  of  the  building  was  not  tiie  states  and 
the  property  tmpnmH  was  eiddeet  to  a  Boi. 
Assuming  that  to  be  the  rule,  we  have  tbo 
Question  whether  a  person  who  furnishes  the 
matwial  for  the  forms  Into  which  the  con- 
crete for  the  walls  of  the  building  were 
poured  Is  entttied  to  a  lien.  On  one  side 
It  Is  contended  that  It  is  essoitial  to  the  ez- 
Istenoe  of  a  llm  that  the  material  shall 
have  entered  into  and  become  a  part  of  the 
permanent  stmctur&  On  the  other  side,  it 
is  Insisted  that  It  is  not  necessary  that  the 
material  shall  be  Incorporated  into  the  build- 
ing If  it  is  material  provided  for  In  the  con- 
tract, and  is  used  and  consumed  in  whole  or 
in  part  in  the  erection  or  repair  of  the 
building; 

The  statute  gives  a  Hen  to  any  person  who 
shall  "furnish  material  for  the  erection,  al- 
teration or  repair  of  any  building.  Improve* 
ment  or  structure,"  on  the  land  of  the  owner 
with  whom  a  contract  is  made.  Code  Civ. 
Proc.  S  049  (Gen.  St  1900,  6244).  There  Is 
a  division  of  Judicial  c^lnion  as  to  whether 
a  Hen  Is  given  unless  the  material  actually 
enters  Into  and  becomes  a  part  of  the  com- 
pleted structure,  and  this  arises,  to  some 
extent  from  the  language  of  the  different 
statutes  providing  for  liens.    In  Hill  v. 
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Bowers,  45  Kan.  682.  26  Fac.  18,  it  Is  said 
that  no  lien  can  be  allowed  for  material 
purchased  tor  a  building  or  structure  on  the 
land  of  the  owner,  unless  it  Id  fact  goes  Into 
the  hnildinK.  This  was  said  In  a  case  where 
the  material  was  not  nsed  In  any  way  In  or 
atwut  the  8tructar&  It  was  purchased  for  the 
bulldlDg  of  a  fence  on  the  owner's  land,  and 
was  taken  and  left  for  a  time  on  the  high- 
way In  front  of  the  land,  but  was  afterwards 
seised  and  sold  by  the  sheriff  on  execution. 
That  rule  was  followed  in  IfcGarry  t.  Aver- 
Ul.  BO  Kan.  8fi2»  31  Fac  1062.  84  Am.  Bt 
Rep^  isa,  where  It  was  held  to  be  error  to 
refuse  an  offer  of  proof  that  the  material 
inirchased  to  Improre  a  lot  was  never  used 
In  the  constrDctlon  of  the  building  npon  the 
lot,  bat  was  taken  away  and  used  elsewhere. 
The  question  InTolved  In  tbeee  cases  was 
wh^ier  a  lien  could  be  bad  for  matulal 
purchased  foe  use  In  Uie  erection  of  a  build- 
ing or  other  stmctare,  but  wMdi,  In  fact, 
was  never  ns^  for  that  purpose.  It  not  only 
did  not  enter  Into  or  become  a  part  of  the 
completed  stmeture,  but  was  not  even  nsed 
to  promote  the  orectlon,  altmtion,  or  repair 
of  the  same,  and  Involved  a  very  different 
question  than  Is  presented  in  the  case  under 
consideration.  Here  the  material  was  used 
In  the  raecUon  of  the  building,  and  It  became 
temporarily  a  part  of  the  fonndatlons  of  the 
building:  Its  use  was  provided  for  In  the 
plans  for  the  building,  and  was  Included  in 
the  ctmtract  tjS  the  parties.  By  its  use  moat 
of  tiie  material  was  destroyed  or  rendered 
unfit  for  any  other  practical  use.  One  wit- 
ness said  that  lumber  so  used  became  watei^ 
soaked,  twisted,  and  practically  valueless, 
and  that  architects  now  generally  provided 
in  their  epeclflcatlons  that  new  lumber 
should  be  used  for  such  forms.  Some  of  the 
thicker  or  dimension  lumber  was  not  de- 
stroyed, and  that  much  of  It  was  used  for 
oth»  purposes.  For  this  a  credit  of  ^  was 
allowed.  However,  one  of  the  contractors 
said  that  they  would  have  been  as  well  off  If 
they  had  thrown  it  aside,  and  procured  new 
lumber.  The  material  having  been  provided 
for  In  the  contract,  and  having  been  used 
and  practically  consumed  In  the  erection  of 
the  building,  can  It  be  held  to  be  llenable 
under  the  law  or  can  the  surety  company  be 
held  liable  for  such  material? 

In  Kennedy  v.  Commonwealth,  182  Masa 
480,  65  N.  E.  828,  a  like  question  was  involv- 
ed where  the  statute  gave  a  lien  for  material 
purchased  for  or  used  In  the  construction  or 
repair  of  buildings.  Lumber  for  forms  was 
used  In  a  building  to  hold  the  concrete  in 
place  while  hardening  after  which  It  was 
taken  down  and  used  again,  and  after  twing 
so  nsed  several  times  was  finally  sold  for 
firewood.  The  court  held  that  the  lien  stat- 
ute did  not  comtemplate  the  giving  of  a  Hen 
for  all  labor  and  all  kinds  of  material  that 
might  incidentally  promote  the  construction 
of  the  building,  but  only  for  such  materials 


ata  entered  Into  the  constructbm  and  became 
a  part  of  the  structure.  The  court  placed 
material  so  used  In  the  same  class  with  the 
tools  of  the  mechanic  or  the  horses  sold  to 
the  contractor  to  haul  the  material  to  the 
building.  The  same  court  In  a  later  case 
sustained  a  claim  fbr  a  lien  for  gunpowder 
used  in  the  building  of  an  aqueduct  To  ac- 
complish the  work,  it  became  necrasary  to 
excavate  through  rock,  and  powder  was 
used  In  blasting  a  trench  for  a  conduit,  and 
this  was  done  in  accordance  with  a  provision 
oi  the  contract.  Whoi  the  Kennedy  Case 
was  dted  as  an  authority  against  the  allow- 
ance of  a  lien.  It  was  said:  *rrbls  court 
has  never  had  occasion  to  consider  a  case 
like  the  presoit*  when  the  material  was 
used  directly  upon  the  work  or  the  stmctiure 
In  process  of  construction,  fw  the  purpose 
of  bringing  It  Into  proper  form  or  oonditlim, 
and  was  entirely  consumed  in  the  use.  In 
such  a  case  It  may  be  said  that  in  a  general 
sense  the  material  enters  into  the  cimipleted 
structore.  In  this  broad  soise  it  forms  a 
part  of  it,  as  It  loses  its  Indentlty  and  ceases 
to  exist  as  a  separate  substance,  in  produc- 
ing a  direct  effect  upon  the  construction, 
which  effect  remains  as  a  part  of  the  result 
shown  In  the  completed  structnra**  Sampson 
Co.  T.  Commonwealth,  202  Mass.  826,  888, 
88  N.  EL  911. 

In  California,  where  lumber  was  used  as 
a  temporary  structure  In  connection  with  the 
building  of  a  steel  bridge,  it  was  held  that  a 
lien  could  not  be  had  for  material  used  in 
the  temporary  structure  wbl<A  was  moved 
away  when  tiie  permanent  bridge  was  com- 
plete; the  court  saying  that  the  statute 
meant  "that  the  materials  must  be  used,  not 
merely  in  the  process  of  conetmction,  but  in 
the  structure* ;  that  is  to  say,  they  must  be 
used  as  the  materials  of  which  it  Is  con- 
structed." Stimson  Co.  v.  Los  Angeles  Trac- 
tion Co.,  141  CaL  30,  32,  74  Pae.  857.  iind 
c&WB  cited.  The  same  court.  In  1012,  de- 
cided that  a  mechanic's  Hen  might  be  had 
for  lard  oil  furnished  and  applied  on  the 
threads  of  joints  of  pipe  used  In  a  structure 
and  also  for  soapstone  used  as  a  lubricant 
in  order  1^  facilitate  the  pulling  of  the  elec- 
tric wires  through  the  plpra  in  the  building. 
It  can  hardly  be  said  that  the  oil  or  soap- 
stone  remained  as  a  part  of  the  permanent 
structure,  but  they  appear  to  have  been  al- 
lowed upon  the  theory  that  they  were  used  in 
construction,  and  therefore  were  llenable. 
Paciflc  Sash  &  Door  Co.  v.  Bumlller,  162  Cal. 
664,  124  Fac.  230.  In  Oppenhelmer  v.  Mor- 
rell,  118  Pa.  189,  12  Aa  307,  It  was  held  that 
one  who  furnishes  lumber  to  erect  a  scaffold 
for  laying  brick  in  the  walls  of  a  bnildtng 
did  not  acquire  a  lien  th»'eon  under  the 
statute. 

It  has  been  decided,  too,  that  the  cost  of 
coal  used  In  generating  power  to  operate  a 
steam  shovel  in  racavating  for  a  reservoir 
could  not  be  recovered  from  a  surely  com- 
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PKOj  vrtilcta  had  agreed  to  be  liable  for 
materials  fDmlefaed  In  and  abont  the  work. 
Philadelphia,  Appellant,  v.  Kfalone,  214  Pa. 
90,  63  Atl.  530.  Other  cases  to  the  same 
effect  are  United  States  t.  Morgan  (C  C)  111 
Fed.  474;  FennsylTanla  Co.  v.  Mehaffey,-  75 
Ohio  St  432,  80  N.  B.  177,  116  Am.  St  Bep. 
746,  9  Ann.  Ca&  806;  Cincinnati,  etc^  Ball- 
road  V.  Shera,  S6  Ind.  Ai^.  SIES,  73  N.  El. 
203. 

On  the  contrary,  it  has  been  held  that  ma- 
terial used  directly  upon  the  structure  which 
promotes  its  construction  and  la  consumed 
in  the  nse  really  eaters  Into  aud  is  a  part  of 
the  completed  structure.  In  line  with  this 
view,  it  was  held  that  dynamite  furnished 
for  use  in  excavating  for  a  railroad  was 
material  within  the  meaning  of  the  Uen 
law.  In  reply  to  the  argument  that  explo- 
sives should  be  r^rded  ae  a  part  of  the 
contractor's  plant  like  picks,  shovels,  and 
mechanical  appliances,  the  Court  of  Appeals 
of  New  Tork  said:  "A  steam  shovel,  an 
engine  and  boiler,  picks,  shovels,  crowbars, 
and  the  like  are  tools  and  appliances,  wbich, 
while  used  in  the  doing  of  the  work,  survive 
Its  performance  and  remain  the  property  of 
theAr  owner.  Not  so,  however,  with  materi- 
als that  are  used  up  In  the  performance  of 
the  work,  and  are  thereafter  Invisible  except 
as  they  survive  In  tangible  results.  We 
think  that  explosives  when  used  as  substi- 
tutes for  other  recognized  'materials*  are 
covered  by  the  same  principle.  They  enter 
into  and  form  a  part  of  the  permanent  struc- 
ture quite  as  much  as  the  earth,  rails,  ties, 
culverts,  and  bridges  that  we  can  see  and 
feel."  Scbaghticoke  Powder  Co.  v.  O.  &  J. 
By.  Co.,  183  N.  Y.  306.  812.  76  N.  B.  168,  165 
(2  L.  B.  A.  [N.  S.]  288,  Ul  Am.  St  Bep.  761, 
6  Ann.  Cas.  443). 

In  Powder  Co.  v.  Railroad,  lis  Tenn.  382, 
392.  83  S.  W.  354,  356  (67  L.  R.  A.  487,  106 
Am.  St  Bep.  83^,  the  same  aaestlon  was  con- 
sidered, and  It  was  said:  "The  fact  that  the 
materials  were  consumed  In  the  use,  and 
were  thus  destn^ed  In  the  construction,  we 
think  does  not  deprive  the  famlsher  of  his 
Men.  The  consumption  of  the  explosives  is 
the  only  nse  that  can  be  made  of  them,  and 
their  consumption  la  absolutely  necessary  to 
the  excavation  of  tunnels  through  rock,  in 
otber  words,  they  are  material  which  enter 
Into  the  building  and  grading  of  the  road 
as  mncfa'so  as  trestles,  bridges,  and  culverts 
contain  materials  whl<Ai  are  necessary  to  the 
grading  of  the  road  at  such  places  as  require 
treeUes  and  bridges  and  culverts."  Authori- 
ties of  like  effect  are  Keystone  Mining  Co. 
et  aL  T.  Gallaghw  et  ah,  5  Cola  23;  Qlant 
Powder  Oo.  t.  Flume  Co.,  T8  CaL  193.  20  Pac. 
418;  Giant-Powder  Oo.  r.  Or^n  Pac.  By. 
Ga  (G  O  42  Fed.  470,  S  L.  B.  A.  700. 

An  authority  more  directly  In  point  is 
Avery  ft  Sons  v.  Woodruff  ft  CahUl,  144  Ky. 
227,  m  S.  W.  1088,  SO  U  B.  A.  (N.  8.)  866. 
Under  a  statute  similar  to  our  own  it  was 


held  that  lumber  used  to  make  forms  for  con- 
crete was  material  for  whidi  a  lien  may  tie 
had.  It  was  said  that  the  parties  contemplat- 
ed that  the  mat^al  would  be  used  np  in 
making  the  building,  and  could  not  be  treat- 
ed as  mere  tools  and  appliances  of  the  work- 
men. It  was  also  said  that  the  "appellees 
furnished  material  to  be  used  In  the  erection 
of  a  building,  which  was  as  necessary  as  the 
sand,  cement,  water,  or  other  material.  In 
fact,  the  building  could  not  have  been  erected 
without  lumber  to  be  used  for  the  purpose 
for  which  appellees'  was  furnished."  144  Kj. 
220,  137  S.  W.  1080,  36  U  EL  A.  [N.  8.]  80a 

In  a  similar  case  In  Missouri  where  lumber 
was  furnished  for  forms  for  concrete  walla 
the  following  rule  as  to  liens  was  laid  down: 
"Where  certain  material  Is  provided  for  by 
the  contract  hi  erection  of  a  structure,  and 
is  furnished  and  used  accordingly,  and  la 
either  In  whole  or  In  part  consumed  In  Its 
use,  the  materialman  Is  entitled  to  a  Uen 
for  the  material  thus  consumed  in  the  erec- 
tion of  the  structure  to  the  extent  of  the 
consumption  of  Ite  reasonable  value,  regard- 
less of  the  fact  whether  or  not  such  material 
formed  a  permanent  part  of  the  structure 
wben  completed.  Consumption  of  value 
means  the  depredation  in  tbe  market  value 
of  tbe  material  by  the  use  provided  for  by 
the  contract"  Lumber  Co.  v.  Construction 
Co..  161  Mo.  App.  728,  729, 141  8.  W.  931.  933. 

Another  case  closely  in  point  Is  Barker  ft 
Stewart  I*  Ca  v.  Marathon  P.  M.  Co.,  146 
Wis.  12.  180  N.  W.  866,  36  I*  E.  A.  (N.  a.) 
870,  where  lumber  and  hardware  were  fur- 
nished to  build  a  temporary  cofferdam  which 
was  necessary  to  the  construction  of  a  per- 
manent dam.  Under  a  statute  giving  a  lien 
for  material  used  "for  or  In  or  about  the 
erection,  construction,  repair,"  ete.,  of  a 
structure.  It  was  determined  that,  the  life 
and  substance  of  the  material  having  gone 
into  the  fabric  of  the  structure  as  effectivdy 
as  has  the  stone,  cement,  or  lumber  which 
retelns  Its  existence  as  a  part  of  the  struc- 
ture, a  lien  atteched. 

In  our  opinion  the  authorities  last  dted 
stete  tbe  true  rule  of  liability.  The  mechan- 
ic's Uen,  although  unknown  to  the  common 
law,  is  not  to  be  given  a  narrow  and  strict 
construction.  It  Is  Intended  as  an  enlarge- 
ment of  the  rights  of  those  who  famish 
labor  and  material,  and  who  cannot  conv^- 
lently  protect  themselves  In  any  other  way. 
It  Is  a  general  and  remedial  stetnte,  and 
the  rule  that  stotntea  In  derogation  of  the 
conmum  law  shall  be  strictly  oonstmed  does 
not  apply  to  It  Gen.  Stet  1900,  i  9850.  On 
the  contrary,  such  statutes  are  to  be  liberally 
construed  with  a  view  of  advandng  the  be- 
neficent porpoM  which  the  Legislature  was 
seeUng  to  acoompUah  by  the  oiactnient 
Lumber  Oa  t.  Watw  Oo.,  48  Kan.  182;  29 
Pac.  476,  15  L.  B.  A.  662,  SO  Am.  St  Bep; 
901.  A  xeascmable  interpretatton  <tf  oar 
statutes,  we  think,  telrly  includes  tb»  mate- 
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rial  used  and  constimed  In  tbe  erection  of  the 
concrete  walla.  Aa  coonatd  tos  appellee  says : 
"Thla  la  comlDf  to  be  an  ace  of  concrete. 
Oreat  concrete  bolldlnga  are  constantly  being 
erected  In  all  oar  dtles.  Several  tbonaands 
of  dollars  worth  of  lumber  will  frequently 
be  need  up  for  forma  In  tbe  wectlcm  of  a 
dngle  buUdlnfr  And  archltecta  and  contiao- 
toxa  must  Include  anch  lumber  In  apectflca- 
tiona  and  eontzacta  aa  an  inerltable  part  of 
tbe  coat**  Tbe  material  in  the  forma  fur- 
nlabed  by  appdlee  waa  understood  by  all  to 
be  a  neceaaary  part  of  ttie  conatrnfitlon  of 
the  boildlns.  For  a  time  flieee  forma  were 
an  essential  part  of  the  walla,  colnmna,  and 
partltlota.  They  were  provided  for  in  tbe 
contract,  and  their  character  waa  Induded 
In  the  specific&tiona.  While  the  walla  were 
harii^wiing  tbey  Were  as  easentlal  to  the 
Btmctnre  aa  the  cement  and  sand  which  re- 
mained In  the  walla  in  a  dlfforent  form  aft^ 
er  tbe  work  waa  completed.  These  forma 
operated  to  enhance  tbe  value  of  the  land 
on  which  they  were  nsed  as  did  tbe  labor  In 
setting  them  np.  Tbey  were  Itaially  "taken 
down  and  removed,  but  the  life  and  sab- 
stance  of  the  material  had  been  used  np  In 
the  erection  of  tbe  boUdlnff.  The  material 
cannot  be  regarded  as  a  part  of  the  contrac* 
tors*  plant  because  it  was  Impregnated  with 
cement,  and  rendered  practically  unfit  for 
other  uses.  It  was  used  directly  In  tbe  con- 
struction of  tbe  building,  and,  being  consum- 
ed In  that  use,  it  can  be  fairly  said  that 
within  the  meaning  of  our  statute  it  entered 
into  and  waa  nsed  in  the  erection  of  the 
building.  It  la  clear  that  it  came  within  the 
terms  of  tbe  bond  as  it  was  "material  fur- 
nished and  used  in  and  about  aaid  contract 
work." 

[2]  It  is  next  contended  that  the  surety 
company  should  have  t)een  allowed  a  credit 
of  $2,000,  the  amount  paid  by  the  contractors 
to  tlie  Chicago  Lumber  Company  on  May  11, 
1910.  The  money  from  which  this  payment 
was  made  was  obtained  from  the  state  In 
consideratidn  of  the  work  done  on  the  Me- 
morial building,  but  it  was  applied  to  an  old 
debt  due  from  the  contractors  for  material 
furnished  under  other  contracts.  It  appear- 
ed that  tbe  contractors  were  carrying  on  a 
great  many  building  contracts  while  they 
were  constructing  Oxe  Memorial  building. 
They  had  an  account  with  a  bank  into  which 
the  moneys  derived  from  all  tbe  contracts 
were  deposited,  and  tbe  bills  for  material 
and  labor  were  all  of  them  paid  out  of  this 
account  on  tbe  personal  check  of  tbe  con- 
tractor. Hie  lumber  company  furnished  ma- 
terials on  a  number  of  these  contracts,  and 
checks  to  pay  them  were  given  to  tbe  lumber 
company  from  time  to  time  by  tbe  contrac- 
tors. When  the  check  for  92,000  waa  given 
to  the  lumber  company,  there  was  no  direc- 
tion aa  to  bow  tlie  payment  yna  to  be  ap- 
plied, nor  doea  it  appear  that  the  lumber 
company  had  any  notice  that  the  money  was 


obtained  from  the  state.  Ihwe  Is  some  tes- 
timony that  the  manager  of  the  lumber  com- 
pany ma  informed  aa  to  the  aooroe  from 
which  the  nuney  came  shortly  titer  the 
payment  waa  made^  bat  he  testUSed  that  he 
had  no  recollection  that  any  aucb  Informa- 
tion was  g^ven  to  him,  Howeror.  the  labors 
ere  and  materialmen  were  not  undor  obliga- 
tions to  watch  the  dealings  between  the  state 
and  the  contractora.  A  bond  had  been  fl^ven 
to  aecure  the  paymoit  of  their  claims.  That 
bond  having  been  givoi.  and  tliere  bdng 
no  iwovlalon  in  it  regulrliig  those  fnmlslUng 
lab<Hr  and  material  to  watch  the  source  from 
which  money  paid  waa  derived,  or  to  make 
any  parUcnlar  application  of  payments  when 
made^  th^  owed  no  daty  to  the  surety  com- 
pany to  do  ao.  No  llena  could  be  obtained 
upon  the  building,  and  no  equities  could 
arlae  aa  betwerai  the  lumber  company  and 
the  surety  company.  The  bond  given  con- 
formed substantially  with  the  prorlaiona  of 
section  660  of  the  Code.  In  casaa  where 
proi^rty  may  be  subject  to  liens  fi>r  labor 
and  material,  the  statutory  bond  operates  as 
a  substitute  for  tbe  rights  and  equities  which 
may  be  acquired  under  the  Meu  law.  The 
legal  rations  whldi  arise  betwera  the  mrn- 
er  and  those  who  furnish  labor  or  materials 
under  the  mechanic's  lien  law  is  cut  off  by 
the  bond.  In  this  case  the  luml)w  company 
had  no  interest  in  tbe  money  due  from  tbe 
state,  Dor  any  right  in  the  state's  property 
which  it  could  enforce  under  the  law.  After 
the  bond  was  given  tbe  only  relation  there 
was  iKtween  the  contractors  and  the  lumber 
company  was  the  ordinary  one  of  debtor  and 
creditor,  and,  as  far  as  the  surety  company 
is  concerned,  tbe  mon^  paid  to  tbe  contrac- 
tors by  tbe  state  was  their  own,  and  tbey 
could  do  with  it  as  they  pleased.  The  sure- 
ty company  could  claim  notiilng  by  way  of 
subnotion  to  the  rights  of  the  state  aa  the 
state  had  paid  in  full  for  the  work,  and 
there  was  no  fund  or  security  In  its  hands 
which  any  claimant  could  reach.  The  state 
bad  no  interest  In  the  application  of  the  mon- 
ey, and  is  claiming  nothing  under  the  bond. 
There  were  only  two  conditions  in  the  b<md; 
one,  the  faithful  performance  of  the  contract 
by  the  contractors,  and,  as  this  condition 
had  been  fully  performed,  tbe  state  had  no 
direct  Int^est  in  the  bond,  and  neither  had 
the  lumber  company  any  interest  in  this 
condition  of  the  obligation.  The  other  was 
tbe  unqualified  condition  that  the  surety 
company  would  pay  all  indebtedness  incur- 
red for  labor  and  material  furnished  and 
nsed  In  the  building,  and  that  was  one  for 
the  bweflt  alone  of  tbe  laborers  and  mate> 
rialmen.  For  a  valuable  consideration  the 
surety  company  gave  this  bond  guaranteeing 
that  the  labor  and  material  famished  should 
be  paid  for.  The  giving  of  onch  a  imid  ze- 
lleres  tbe  laborer  and  matolalman  from 
looking  after  liens  or  other  security.  Tbe 
owner  Is  am  at  liberty  to  pay  lila  oontrac- 
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tor  when  be  please*  wtthoat  liability  to  any 
snbcontxactOT,  and  the  contractor  Is  free  to 
draw  Us  money  from  tlw  owner  and  pay  It 
oat  as  be  may  dioose.  Tbe  <bitj  of  the  Inm- 
ber  company  and  the  liability  of  the  surety 
cmnpany  are  measured  by  the  terms  of  the 
bond.  There  la  notbdng  In  lt»  aa  we  hare 
seen,  whldi  requires  that  money  received  by 
the  contractor  for  the  stmctnre  aball  be  ap- 
plied on  tbe  claims  of  those  fnmlahlng  labor 
and  material,  bat  there  is  an  absolnte  and 
unquallfled  guarantee  that  all  Indebtedness 
tor  labor  and  material  aball  be  paid.  In  a 
case  In  Michigan  where  a  bond  was  given  by 
a  contractor  to  Insure  the  payment  of  labor 
and  material  furnished  on  the  contract,  It 
was  held  that  the  snretlea  were  not  relieved 
by  reason  of  the  payment  of  an  antecedent 
debt  from  the  contract  price  of  tbe  Improve- 
ment It  was  said :  "This  bond  did  not,  In 
terms,  provide  that  the  contractor  should 
apply  his  earnings  to  pay  the  laborers  or 
materialmen,  and  the  statute  does  not  pro- 
vide for  such  a  bond.  It  tmdertook  that  tbe 
contractor  should  perform  bis  personal  obli- 
gations In  his  own  vray.  It  contemplated 
that  he  would  receive  and  disburse  his  mon- 
ey as  should  salt  his  convenience.  This  con- 
tention depoida  upon  an  alleged  equity  that 
the  money  earned  shall  be  applied  only  upon 
the  account  for  materials  furnished  for  the 
parUcnlar  job.  It  la  not  supported  by  the 
lettn  of  the  bond  or  atatate.  and  we  think 
It  is  iu>t  sai^rted  by  anthority."  ^wple  v. 
Powers,  108  Mich.  889,  813,  66  N.  W.  216.  216. 

[I]  Appelant  oratenda  and  dtes  some  cas- 
es to  support  the  theory  that  soreties,  who 
are  favoiltei  of  Uut  law,  are  nttfled  to  have 
mon^  paid  to  their  creditor  applied  to  the 
payment  of  tbs  debt  for  whldi  ttiey  are  sare- 
tles,  rattier  thsn  to  earUer  or  nnsecared 
debts.  Tbe  cases  are  not  applicable,  evm  If 
it  coold  be  held  that  an  equity  mig^t  have 
arisen  in  favor  of  a  gratuitous  surety.  The 
law  does  not  have  the  same  solicitude  for 
corporations  engaged  In  giving  indemnity 
bonds  for  profit  as  it  does  for  the  individual 
surety  who  voluntarily  undertakes  to  answer 
for  the  obligations  of  another.  Although 
calling  themselves  sureties,  such  corporations 
are  In  fact  Insurers,  and  In  determining 
their'  rights  and  liabilities  the  rules  peculiar 
to  suretyship  do  not  apply.  Hull  v.  Bonding 
Co.,  86  Kan.  342,  120  Pac.  544 ;  Medical  Co. 
V.  Eamm,  89  Kan.  — ,  ISO  Pac  6B0;  Guar- 
anty Co.  T.  Pressed  Brick  Co.,  191  n.  S.  416, 
24  Sup.  Ct  142,  48  L.  Ed.  242;  case  note 
In  Fhila.  V.  Fidelity  ft  Deposit  Co.,  Appel- 
lant, Ann  Gas.  1912B,  1085;  case  note  in 
George  A.  Hormel  ft  Oo.  v.  American  Bond- 
ing Co.,  83  L.  B.  A.  (N.  &)  518. 

We  think  the  court  correctly  ruled  In  de- 
nying the  cn&it,  and,  finding  no  error,  the 
judgment  of  the  district  court  will  be  af- 
firmed.  All  the  Justices  concurring. 


BEWABD  et  aL  T.  SAW  VALLBY  lOIl  * 

COLD  STOBAOO  00. 
(Supreme  Oonrt  of  Kansas    April  12,  19UL) 

(ByOaJni*  by  the  Court.) 

1.  HABTBB  AITD  SEBVAZII  (S  286*)— InJCBZBB 
TO  SBBVAnr— WABHING  to  B1UPL0T& 

Where  a  lever,  designed  for  use  In  startlug 
a  dtlvewbeel  when  it  has  stonwd  on  a  dead 
center,  ia  so  attached  that  if  used  while  the 
wheel  Is  in  motion  it  may  become  daogeroua  to 
the  person  nstiig  It,  and  the  cnetom  Das  been 
for  the  engineer  to  turn  on  eteam  to  aid  in  the 
operation,  the  qnestion  whether,  in  the  ezercdae 
(H  reasonable  care,  the  employer  ought  to  warn 
en  inexperienced  employ6  of  such  danger  before 
directitig  him  to  operate  the  lew  is  ordinarily 
one  of  bet,  to  be  detetmbwd  under  all  tiw  cl^ 
cumstances  of  the  case. 

lEd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  IS  IOOO0O&  100&  1010- 
1015,  1017-1Q88.  1086-1042^  10^  lOM-1050; 
Dec.  Dig.  I 

2.  MjuBio  Ain>  SnTAiTT  a  201*)— Innrvr  10 
Sebtaht— NiOLiOENon  or  Btexow  Snv- 

Where  an  injury  has  occurred  throogh  the 
omIadoD  of  Bach  a  warning,  when  It  ought  to 
have  been  given,  a  recovery  on  account  thereof 
cannot  be  defeated  by  a  dwwlng  that  It  was 
negligence  for  the  engineer,  being  a  fellow  serv^ 
ant,  to  turn  on  steam  while  the  lever  was  being 
operated  by  tbe  inexperienced  employ^. 

[Sd.  Note.— For  other  cases,  see  Master  and 
agrvuit,  Cent.  Dig.  {|  516-684;  Dea  Dig.  | 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  Thomas  3.  Seward  and  Isabelle 
Seward  against  tbe  Kaw  VaUey  Ice  ft  Gold 
Storage  Company.  Verdict  for  defendant 
From  an  order  granting  a  new  trial,  defuid- 

ant  ai^>eals.  Afllrmed. 

Blair,  Scandrett  ft  Magaw,  of  Ttq^eka,  tot 
appellant  Charles  Blood  Sndth  and  Samuel 
Bamum,  both  of  Topeka,  for  af^eUees. 

MASON,  J.  Dennis  F.  Seward,  while  In 
the  «&pl^  of  tlie  Kaw  Valley  loe  &  Cold 
Storage  Ctxnpeny,  received  an  injury  from 
which  he  died.  His  permits  brbnght  action 
agalnat  the  company,  all^dhig  the  fatality  to 
have  been  camed  by  Its  negligence.  Upon  a 
Jury  trial  the  court  sustained  a  motion  for 
a  peremptory  Instruction  to  And  In  Xavor  of 
the  defendant,  and  a  verdict  was  rendered 
accordingly.  Later  a  moUon  for  a  new  trial 
was  granted,  and  from  this  order  Uie  defend- 
ant appeala 

The  question  presented  la  whether  the  evi- 
dence w»a  sufficient  to  Juatlty  a  flndii^  for 
the  plaintiffs.  The  def^dant  maintains  that 
If  the  negll^noe  of  any  aaplovi  ms  Oa 
proximate  cause  of  the  Injury  tt  waa  that  of 
a  fttUow  semnt,  for  which  it  waa  not  Uabl& 
Tbe  plaintiff  cwtenda  that  the  injury  waa 
due  to  an  omission  of  a  nondelegable  duty  to 
Instruct  and  warn  the  decedent 

There  vras  evidence  tenffing  to  show  these 
facts:  Dennis  Seward  was  16  years  old,  ot 
good  intelligence  for  his  age,  but  wtthoat  ex- 
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pariencB  with  mactdneqr.  Be  ms  employed 
as  an  oUer,  and  bis  dndee  Included  helping 
the  engineer.  A  12>foot  flywheel,  the  centra 
of  wUdb  was  abont  a  toot  above  the  level  of 
the  floor,  was  provided  with  a  row  of  c(«8 
on  the  Inside  of  the  rim.  A  device  was  pro- 
vided for  starting  this  wheel  by  a  lever  when 
It  ttappei  on  a  deed  center.  The  lever  tam- 
ed upon  a  ^vot  near  Its  end,  and  when  not 
In  use  stood  nearly  perpendicular ;  the  other 
end  resting  against  a  bar.  When  worked 
back  and  forth,  its  point  aigaged  ttie  oogs 
and  cansed  the  drlvewheels  to  revolve  slowly. 
When  the  «igineer  was  alone,  he  would  work 
the  wheti  off  center  with  the  lever  and  then 
go  and  turn  on  the  steam.  But  when  he  had 
a  tnlper  to  work  the  lever  he  would  always 
turn  on  a  lltOe  steam  to  assist  In  starting, 
cutting  it  off  as  soon  as  the  wheel  turned 
over.  On  the  day  of  the  accident,  the  drive- 
wheel  having  stopped  on  a  dead  center,  the 
engineer  directed  Dennis  to  start  it  with  the 
lever.  As  this  was  done,  he  turned  on  a  little 
steam  and,  as  ttie  wheel  h^an  to  revolve, 
directed  Dennis  to  throw  the  lever  back  in 
place.  Dennis  made  two  or  three  attunpts 
to  do  so,  and  at  the  last  throw  the  point  of 
the  lever  caught  In  the  moving  cogs,  and  the 
end  came  down  and  struck  him.  Inflicting 
the  fatal  injury.  He  had  nevw  before  used 
the  lever  or  seen  it  used,  and  had  received 
no  specific  Instmctlons  regarding  it,  or  warn- 
ing as  to  any  danger  in  connection  with  its 
nee.  Tb»  engineer  testifled:  "I  told  the  boy 
how  to  <a>erate  the  lever,  but  did  not  give 
any  InstructlonB  about  the  matter,  because 
tbere  wu  not  anything  to  tell  him." 

[1]  It  cannot  be  said,  as  a  matter  of  law. 
that  a  bright,  16  year  old  boy,  entirely  in- 
experjeoced  in  the  use  of  machinery,  would 
understand  the  working  of  the  starting  lev- 
er, or  expect  it  to  catch  in  the  moving  cogs, 
or  know  what  was  likely  to  follow  If  it  did. 
We  think  the  evidence,  while,  of  course,  open 
to  other  interpretations,  would  support  these 
concluidons:  The  defendant,  In  the  exercise 
of  reasonable  prudence,  could  have  anticipat- 
ed, and  therefore  ought  to  have  anticipated, 
that  the  boy,  not  realizing  the  effect  of  get- 
ting the  point  of  the  lever  caught  In  the  cogs 
while  the  drtvewheel  was  In  motion,  might 
attempt  to  restore  it  to  place  after  steam 
had  been  turned  on,  without  taking  thought 
fyt  his  own  protection,  and  that,  unless  he 
were  Instructed  and  warned,  the  very  thing 
mi^t  happen  that  unfortunately  did  happen 
In  this  case.  If  such  Instruction  and  warn- 
Ina;  bad  been  given,  the  injury  would  not  have 
happened.  If  these  tacts  are  regarded  as 
flMabllshed,  it  foUowa  that  the  defendant 
owed  the  boy  a  duty  to  bo  Instruct  and  warn 
him,  and  that  the  proximate  cause  ot  his 
death  was  tbe  fkdlure  to  perform  this  duty, 
Swb  a  duty  is  n<mdelegabte,  and  the  ean* 
ployer  is  liable  fW  the  results  of  netf  ecttng 
It,  Irrespective  of  any  queetlon  of  fdlow  serv- 
ice. 26  Cyc.  1167. 


[2]  Tb»  defendant  nminhtifi^  that  the  pnuc- 
Imate  cause  of  the  injury  was  the  conduct  of 
the  engineer  in  turning  on  steam  before  the 
lever  was  replaced,  and  that  if  this  was  neg- 
ligence the  company  is  enmpt  from  liability 
on  that  account,  because  the  ens^neer  and 
tbe  boy  were  fdlow  servants ;  that  the  boy's 
ignorance  of  his  danger  was  merely  the  con- 
dition that  made  possible  the  unfortunate 
consequence  of  the  engineer's  act.  It  does 
not  conclusively  appwr  that  It  was  ne^* 
gence  for  the  engineer  to  turn  on  steam  when 
he  did.  True  it  la  so  alleged  in  the  petition, 
but  only  in  connection  with  the  allegatiw 
of  negligence  in  falling  to  give  the  Instruc- 
tion and  warning.  If  It  was  n^llgence  for 
the  defendant  to  fall  to  Instruct  and  warn, 
and  if  the  Injury  was  the  direct  result  of 
this  Mnission  (and  hold  that  the  evld^ce 
warrants  these  conclnelons).  Its  UaUlity  Is 
not  affected  by  the  fact  that  a  contributim; 
cause  of  the  injury  may  have  been  the  neg- 
ligent act  of  the  engineer,  a  fellow  emsix^e. 
In  turning  on  the  steam.  "If  an  injury  re- 
sult to  a  eervant  from  the  concurring  n^- 
Ugenoe  et  his  mastor  and  a  fellow  servant, 
the  master  will  be  liable."  SchwarzschUd  v. 
Drysdale,  60  Kan.  IIA.  76  Pac.  441  (SyL  | 
2) ;  Note,  54  L  B.  A.  167;  28  Qyc.  1226. 

The  ordw  granting  a  new  trial  la  affirmed. 
All  the  Juatloee  concurring. 


ALD'S  ESTATE  v.  APPUNO. 
(Sivreme  Court  of  Kansas.    April  12,  1108.) 

fSffUbn*  »v  «Jbe  Court.} 

1.  Irsare  Pbbsonb  (I  27*)— AppoHmmrr  or 

GiTABDIAN— HlOHT  OV  APPEAL. 

An  appeal  may  be  taken  from  a  dedsitm  of 
the  probate  court  adjudging  that  a  person  is  of 
feeble  mind  and  Incapable  of  managliic  his  af- 
fairs and  appointing  a  fuaidlan  for  his  person 
or  estate. 

[Bd.  Note.— For  other  casM,  see  Insane  Per- 
sons, Gent  Dig.  K  97,  SSTDec  Dig.  I  27.*] 

2.  OouBTB  (I  202*)— FaoBAn  Ootmrs— Apfbal 
— "Tebus  and  OonDmona" 

The  clause  In  section  48S2,  Geo.  St  1900, 
providing  that  appeals  taken  in  any  matter 
arising  under  tiiat  act  riiall  be  '^apon  the  same 
terms  and  conditions  as  are  appeals  under  the 
provisions  of  the  act  respecting  executors  and 
administrators,"  reters  to  the  time  and  manner 
of  taking  aiveals,  and  not  to  the  grounds  of 
appeal  or  to  cases  In  whidi  an  aj^Ml  may  be 
taken. 

[Ed.  Note.— For  other  cases,  see  Oonrti,  Oent 
Dig.  iS  4t)0-48«;  De&  I>ig.  |202.« 

For  other  definitions,  see  Woids  and  Phrases, 

▼oL  8,  p.  tttK!3.] 

'A.  COUBTB  <|  202*)— PlOBAlB  OOinXS— APPIAI. 

— FiuNO  Bond. 

Where  an  appeal  bond  In  proper  form  and 
of  approved  security  Is  tendered  to  and  received 
tiie  probate  Judge  within  tbe  time  prescribed 
for  takfng  appeals,  and  Is  placed  by  bim  among 
the  files  in  the  esse  without  indorsing  it  as 
filed.  It  is  filed  In  contemplation  of  law. 

[Ed.  Note.— For  ether  cases,  see  Courts,  Gent 
Dik.  H  480-486;  Dec  Dig.  i  202.*] 
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AlVMl  from  Dlttrlct  Court,  Sedgwick 
Ocnmtr* 

la  proceedingB  In  the  probate  court,  J.  H. 
Aid  was  foond  incompetent,  and  W.  I*  Ap- 
pUng  was  appt^ted  guardian.  The  incom- 
petent appealed  from  the  Judgment,  and, 
from  an  ordca-  refusing  to  dismiss  the  aroeal 
for  want  of  a  bond,  the  gnardlan  ai^eala. 
Affirmed. 

John  D.  Bavlfl,  of  Wichita,  for  appellant 
Jean  Uadalene  and  Dal^  Amidtm  A  Heglw, 
all  of  Widiita«  for  appellea 

JOHNSTON,  a  J.  J.  H.  Aid,  the  appel- 
lee, was  on  August  9.  1911.  found  to  be  of 
fbeble  mind  and  Incapable  of  managing  his 
affairs*  bj  a  Jury  In  the  probate  court  of 
Sedgwick  county,  and  the  court  thereup<m 
appointed  W.  L.  AppUng,  the  appellant*  who 
was  one  of  the  Jurors,  as  guardian.  On 
August  IS,  1911,  appellee  appealed  from  the 
Judgment  of  the  probate  court  to  the  dis- 
trict court,  tendering  an  appeal  bond  in  the 
Bum  of  $200,  which  was  approved  but  not 
formallr  Indorsed  as  filed.  On  October  7, 
1911.  a  transcript  of  the  proceedings  In  the 
probate  court  was  filed  In  the  district  court, 
but  the  appeal  bond  was  not  transmitted 
with  the  transcript  On  Octoba*  16,  1911,  a 
motion  was  filed  In  the  district  court  to  dis- 
miss the  appeal;  one  of  the  grounds  being 
the  failure  of  Aid  to  file  an  appeal  bond.  On 
January  9,  1912,  the  probate  court  in  a  nnac 
pro  tunc  order  formally  approved  and  filed 
the  bond  as  of  the  date  it  was  presented,  and 
then  transmitted  a  corrected  transcript  to 
the  district  court  Subsequoitly  the  district 
court  overruled  appellant's  motion  to  dismiss 
the  appeal,  and  from  that  ruling  AppUng  ap- 
peals to  this  court  alleging  that  there  was 
error  in  permitting  the  filing  of  an  appeal 
bond  more  than  ten  days  after  the  decision 
from  which  the  api>eal  was  taken  and  In  hold- 
ing that  appellee  was  entitled  to  an  appeaL 

[1]  Appellant  Insists  that  there  la  no  statu- 
tory authority  for  an  appeal  from  such  a  de- 
daion.  In  the  act  providing  for  an  inquiry 
aa  to  the  mental  capacity  of  a  person  and 
for  the  appointment  of  a  guardian  for  his 
person  or  estate.  It  Is  enacted  that:  "An  ap- 
peal may  be  taken  to  the  district  court  from 
any  order  or  decision  of  the  probate  court 
in  any  matter  arising  under  the  provisions 
of  this  act  upon  the  same  terms  and  condi- 
tions as  are  appeals  under  the  provisions  of 
the  act  respecting  executors  and  administra- 
tors and  the  settlement  of  the  estate  of  de- 
ceased persons."  Oen.  Stat  190ft,  I  4852. 
But  it  is  contended  that  such  an  apjteal  can 
only  be  taken  on  the  "terms  and  oonditlona" 
prescribed  In  the  executors  and  administra- 
tors* act,  and,  that  although  13  kinds  of  de- 
cislona  are  named  In  that  act  aa  ain)ealatde, 
a  dedaion  adjudging  a  perscm  to  be  of  feeble 
mind  and  appt^tlng  a  guardian  la  not  among 
them. 


[t]  The  expression,  "terms  and  conditions," 
does  not  refer  to  the  daas  of  dedslnu  from 
which  an  appeal  may  be  taken,  but  rather 
to  the  time  and  manner  for  taking  and  per- 
fecting them.  AB  the  acts  treat  of  diatlnct 
and  dUferent  subjects,  the  decisions  in  caaea 
arising  under  eadi  of  them  are,  of  coarse, 
entirely  unlike.  The  sectton  we  are  oonatd- 
erlng  defines  the  cases  that  are  appealable 
under  the  act,  and,  as  has  been  seen,  it 
places  no  limit  on  them,  as  it  provides  that 
appeals  may  be  bad  from  any  order  or  de- 
dslott  that  can  be  made  under  the  act  We 
only  need  to  refer  to  the  executors  and  ad- 
ministrators* act  to  determine  the  time  and 
manner  of  taking  appeals,  and  the  provisions 
of  that  act  in  that  respect  have  been  sub- 
stantially followed  in  this  Instance.  It  may 
also  be  observed  that  appeals  from  Judg- 
ments rendered  and  final  ordm  made  by  the 
probate  court  are  recognized  In  the  new  Code, 
and  some  of  the  provlidoas  in  i^ard  to  the 
method  oi  taking  them  are  prescribed.  Code 
av.  Proa  H  BM,  S«7,  S71  (Oea  St  1909,  H 
6108,  6162.  6166) ;  In  re  Petltt,  84  Kan.  637, 
U4  Pat  1071, 

[1]  O^iere  la  nottiing  aatastantlal  in  the  ob- 
jection to  the  appeal  b<»d.  A  auffldent  bond 
was  tendered  to  and  receiTed  In  the  probate 
court  For  some  reason,  possibly  on  the  the- 
ory that  no  bond  was  required,  the  Judge 
failed  to  transmit  the  bond  with  Uie  tran- 
script to  the  district  court  It  Is  argued 
that,  because  the  bimd  was  not  indorsed  aa 
filed.  It  was  not  filed  in  good  tbne.  Tlie  fact 
that  it  was  not  Indoraed  and  transmitted  to 
the  district  eourt  waa  not  fbe  ftnlt  of  Aid. 
He  presented  a  bond  In  proper  form  and  of 
unquestioned  aecurlty  In  sevoi  days  after 
the  declaltm  was  made;  It  was  received 
the  probate  Judge  and  retained  among  the 
papers  In  tibe  case.  He  approved  the  bond 
but  failed  to  place  a  filing  mark  upon  it 
Whai  a  sufllctent  and  approved  bond  was 
placed  in  the  custody  of  the  Judge  and  re- 
ceived as  one  of  the  files  in  the  case,  it  was 
filed  in  contemplation  of  law.  The  rights  of 
Aid  could  not  be  prejudiced  by  the  failure 
of  the  Judge  to  indorse  the  evidence  of  filing 
upon  the  paper.  Wilkinson  v,  Elliott,  48 
Kan.  600,  23  Pa&  614,  10  Am.  St  Rep.  158; 
Rathbunn  v.  Hamilton,  63  Kan.  470,  37  Pac. 
20;  State  v.  Heth,  60  Kan.  660.  67  Pac.  108. 

There  was  a  suggestion  that  no  appeal 
bond  was  necessary  because  of  the  excep- 
tion in  section  4822.  General  Statutes  of 
1909 ;  but  if  we  assume  that  tliat  exception 
applies  only  to  declsl<Hia  adjudging  the  coat 
of  the  Inquiry  against  the  poson  who  flies 
Um  Information,  and  that  a  bcmd  was  neces- 
sary, we  must  stlU  hold  that  a  hood  was  giv- 
sm  and  that  aa  appeal  waa  perfected  in  good 
time. 

Tht  Judgmeat  ot  the  district  court  will  be 
affirmed.  All  the  Josttcea  CMKaninf. 
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SWISHBB  T.  DtTNN  et  iL 
(Supreme  Court  of  Kansas.   April  12,  IMS.) 

1.  Sales  (S  48*)— PuBcRAac  or  Bmnraaft— 

VAUDITT  or  CORTBAGT. 

A  contract  for  the  lale  a  drug  itore,  in- 
cluding the  stock  and  bnsinesB,  is  not  rendered 
nnenfoTceable  by  tbe  fact  that  the  basioesi  had 
at  all  times  been  condacted  in  violation  of  the 
law  reqnirins  the  owner  or  some  employ^  to  be 
a  pharmacist  or  assistant  pbarmaclsL 

[Bd.  Note—For  other  cases,  see  Salea,  Cent 
Dig.  U  101-107;  Dec.  Dig,  f  4&*] 

2.  RlCnVKBS     <|     16*)  —  AFFOINTMXm  — 

Qboundb. 

In  an  action  hj  a  vendor  for  the  purchase 
price  of  a  stock  of  merchandise  which  tbe  par- 
efaaaer  hu  refused  to  accept  and  paj  for  ac- 
cording to  his  agreement,  no  error  la  committed 
in  the  appointment  of  a  receiver  to  take  ebane 
of  and  sell  the  goods,  that  the  proceeds  may  be 
applied  upon  the  plaintiff*8  claim. 

[Ed.  Note.— For  other  casea,  see  Becelvers, 
Cent  Dig.  II  24,  28;  Dec.  Dig.  1 16.*] 
8.  Sam  (I  77*)— OoiTOtAOr— ApratAiHCMENT 

— "IlfVOICB  PmOHASE  PBIOB." 

A  contract  for  the  appraisement  of  a  stock 
of  merchandise  "at  tbe  invoice  purchase  price" 
means  that  the  goods  are  to  be  appraised  at 
what  had  been  iwid  for  them  when  they  were 
bought,  not  at  what  it  would  cost  to  boy  them 
from  wholesalers  at  tbe  time  of  the  appraise- 
ment 

[Ed.  Note.— For  other  cases,  see  Salea,  Cent 
Dig.  H  208-212;  Dec  Dig.  |  77.*] 

4.  Abbitbatioh  ahd  Award  (|  68*)— Con- 

OZiUSITEKEBS  Or  AWASD— MiSTAEX  Or  ASBI- 
TBATOBS. 

The  award  of  arbitrators  la  not  binding, 
where  It  is  the  result  of  a  misapprehension  on 
their  part  of  the  meaning  of  the  language 
need  In  dinning  Oie  matter  anbrnltted  to  their 
de^lcHL 

[Ed.  Note.— For  other  caiea,  see  Arbitration 
and  Award.  Cent  Dig.  |i  818-820;  Dec.  Dig.  S 
63.*1 

Appeal  from   District  Coilrt,  Ore^y 

County. 

Aetion  by  A.  ^  Swisher  against  P.  L. 
Daim  and  the  First  State  Bank  of  Tribune. 
Judgment  for  plaintiff,  and  defendant  Dunn 
anwala  Rereraed. 

W.  If.  Olenn,  of  Tfibnne,  and  Monroe  ft 
Roaric,  of  Topdui,  for  appeUant 

MASON.  3.  A.Z.  Swisher  and  P.  U  Doiui 
entered  into  a  written  contract  for  the  sale 
to  Dunn  of  a  drugstore  owned  by  Swisber, 
"including  tbe  bnainees  of  a  druggist;"  for  a 
ivioe  to  be  determined  by  an  Invoice.  Dtinn 
refnsed  to  accept  and  pay  for  the  proper^, 
and  Swisber  brought  an  action  for  the  pu^ 
chase  price,  asking  tliat  tbe  stock  be  sold 
and  the  proceeds  applied  thereta  A  receiver 
was  anwinted,  who  took  chance  of  the  stock, 
and  Qpcm  order  of  tlis  court  sold  it  at  pub- 
lic auctlfm  in  bulk;  Swisher  being  the  pur- 
chaser. Swisber  obtained  judgment  ft>r  the 
balance  ct  the  purchase  price,  and  Dunn 
appeals. 

[1]  Tbm  deftaidant  in  bis  answer,  among 
other  matten^  asserted  that  the  contract  was 


unenforceable,  for  fbe  leason  that  the  good 
will  of  the  budneas  formed  a  substantial 
part  ot  tbe  oonsld«aUon,  and  this  had  been 
built  up  acta  in  violation  of  law,  inas- 
much as  Swisber,  altbongb  a  physician,  was 
not  a  pharmacist  or  assistant  pharmacist, 
and  at  no  time  had  either  in  bis  employ. 
Tbe  court  held  that  these  allegations  stated 
□0  defense,  and  this  mling  is  complained  of. 
The  statute  makes  it  a  misdemeanor  for  any 
one  not  a  pharmacist  to  conduct  a  drug  store 
without  employing  a  pharmacist  or  assistant 
pharmacist  Gen.  Stat  1900,  {  8096.  A  phy- 
sician is  exempted  only  with  respect  to  arti- 
cles administered  or  supplied  to  his  patients. 
Oen.  Stat  1909,  |  8104.  Under  the  aUega- 
tlons  of  the  answer  tbe  contract  price  was  lar- 
ger than  it  otherwise  would  have  been  because 
tbe  value  of  the  merchandise  was  Increased 
by  Its  being  tbe  stock  of  a  going  business, 
with  an  established  trade,  and  this  increase 
was  due  In  part  at  least  to  acts  done  In  vio- 
lation of  the  criminal  law.  The  defendant  In 
stipport  of  bis  contention  Invokes  a  rule  thus 
stated  in  Gieenhood  on  Public  Policy:  "Any 
contract  to  pay  money  In  consideration  of 
something  whose  existence  Is  due  to  a  viola- 
tion of  law,  is  void."  Page  638.  We  do  not 
think  this  rule  always  applies  where  the  «Ist- 
ence  of  the  thing  In  question  Is  due  to  a  viola- 
tion of  law,  only  in  the  sense  that  incidental- 
ly some  law  was  violated  in  its  production, 
when  it  might  have  been  created  without 
such  violation.  SVir  instance,  we  think  tbe 
owner  of  an  article  might  make  a  valid  con- 
tract for  its  sale,  although  It  was  produced 
In  whole  or  in  part  by  labor  whldi  was  il- 
legal because  performed  on  Sunday.  Tbe 
objection  here  made  Is  mtich  the  same  as 
though  the  purchaser  had  refused  to  comply 
with  his  agreement  because  tbe  custom  of 
the  business  had  been  Increased  by  sales 
made  In  violation  of  the  law  forbidding 
goods  to  be  sold  on  Sunday.  We  re^rd  the 
present  case  as  distinguishable  from  any  of 
those  dted  in  sun^ort  of  tbe  defendant's  po- 
sition. Perhaps  that  most  nearly  in  point 
Is  MUton  T.  Haden.  82  Ala.  80^  70  Am.  Dec 
S28.  holding  that  one  who  had  eataUlshed 
a  public  f^ry,  without  obtaining  a  license 
which  the  law  required,  could  not  recover 
on  a  note  givm  tor  the  rent  of  It  toe  a  year. 
There,  however,  the  maintenance  of  the  frary 
ttjr  the  iflssee  would  seem  to  have  been  un- 
lawful; so  that  be  acquired  no  l(«al  right 
under  the  lease.  Here  tiie  past  delinquency 
of  Swisber  imposed  no  restraint  upon  Dunn 
in  the  «mduct  of  tlie  business.  While  not 
closely  in  point,  tbe  questlona  decided  tai  the 
following  caaea  have  some  slight  analogy  to 
that  here  involved:  Rahter  v.  First  Nat 
Bank  of  Lancaster,  82  Pa.  SOS;  Wyman  v. 
Wentworth  (Me.)  10  AtL  464,  not  officially 
reported.  The  answw  also  induded  tbe  al- 
legation that  the  plalntlfTa  formw  violation 
of  tbe  law  rendered  the  good  will  ot  tbe  bnal- 
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new  lew  nhmUe  than  tti«  Oefenduit  right- 
folly  svpposed  It  to  b&  We  think  tblM  ia 
not  m  anffldent  gnnmd  for  avoiding  the  oon- 
traet  The  snggeBUon  la  made  that  Swlsfaer 
oonld  not  lawfoUy  8611  the  atock  of  gooda  to 
Dimn,  becanae  it  Imflnded  medldnea  and  poi- 
tona.  ^nie  ^orldona  of  the  atatute  xeKa]a& 
Ing  the  Bale  ot  medldnea  and  pdaona  an  er- 
preaaly  limited  to  aalea  at  retidL  Ool  Stat 
1900,  H  8006^  810S.  The  rollng  of  the  trial 
court  on  thla  phaaa  of  the  caae  ia  approved. 
Another  ground  aaalgned  b7  the  defendant 
for  his  refuaal  to  carry  out  the  ctmtract  was 
that  the  plaintiff  bad  miarepreaented  the  age 
and  oonaeqnettt  qnalltjr  of  the  gooda.  It  la 
orged  that  tikis  defense  abonld  be  taken  as 
estabUahed  becanae  amntorted  the  nndla- 
pnted  evidence.  The  credibility  of  the  wit- 
nesses was  a  matter  for  the  ocmsideration 
of  the  jnry,  and  the  verdict  must  be  regarded 
as  concloalve;  the  Isaoe  having  been  anbmlt- 
ted  nnder  proper  Instmctlona  A  deposi- 
tion was  rejected  bearing  npcm  the  condition 
of  a  part  of  the  stock  some  years  before; 
bot,  as  this  was  not  shown  to  refer  to  any  of 
the  goods  still  on  hand,  the  rejection  was  not 
error.  Bridence  of  the  extent  of  depreda- 
tion of  goods  caused  by  lapse  ot  time  was 
stricken  ont,  but  the  ruling  dosa  not  aeon 
seriously  prejodldaL 

[2]  It  appeared  from  the  testimony  of 
Swisher  that  there  was  a  amall  chattel  mort- 
gage against  the  stock.  There  could  have 
been  no  difficulty  In  adjusting  that  If  the 
contract  had  been  carried  out  In  view  of 
the  course  taken,  the  defendant  was  not 
prejudiced.  Complaint  Is  made  of  the  ap- 
pointment of  the  receiver.  If  the  defendant 
without  suffident  reason  refused  to  accept 
and  pay  for  the  goods,  the  plaintiff  had  a 
right  to  sell  them  and  apply  the  proceeds  on 
the  agreed  price.  86  Cyc.  520.  The  action 
was  essentially  one  by  a  creditor  to  subject 
his  debtor's  proper^  to  the  payment  of  his 
dalm.  The  appolntmrat  of  a  receiver  waa 
a  step  reasonably  calculated  to  protect  the 
Interest  of  the  defendant  as  well  as  that  of 
the  plalntUF  by  insuring  a  fair  sale,  and 
there  is  nothing  to  suggest  that  its  effect 
was  otherwise  than  benefldaL 

[9]  The  contract  of  aale  ^vtded  that  tin 
atodc  should  be  aptHiUsed  by  two  persona 
(Swlalier  being  one  of  them)  "at  the  invoice 
pordmse  price  of  all  goods  with  the  cost  of 
transportation  added."  Swlaher  testified  that 
a  part  of  the  gooda  were  anvralsed  at  the 
cnrroit  wholesale  oiarket  price,  whldi  In 
some  instances  bad  greatly  Increased  alnce 
he  had  porchased  them.  This  necessarily 
woAed  an  injuatice  to  Donn.  The  "involco 
pnrehaae  ^rlce"  vaferred  to  in  the  c(mtract 
meant  the  price  at  which  tlie  goods  were 
boiv^t  try  Swlahtf,  not  the  price  at  which 
new  goods  of  a  similar  kind  could  be  por- 
diaaed  at  the  time  <tf  the  sale  to  Dnnn.  The 
award  of  the  appraisers,  made  In  good  faith. 


was  Undlxy  npon  the  parties  wlOt  reqwet 
to  matters  snbmitted  to  their  jndgmoit  Bat 
they  were  selected  to  appraise  the  valtw  of 
tiie  goods,  not  to  interpret  the  written. con- 
tract 

[4]  An  award  ot  ari>ltrators  wblcb  la 
result  of  a  mistaken  view  of  the  meaning  of 
the  language  tai  which  the  terms  of  flie  aob- 
mlsslon  are  ez^eased  Is  not  hindliuc.  Oaaea 
supporting  that  prlndlfle  are  dted  in  Atchi- 
son V.  Baekliff^  78  Kan.  saO,  82S,  06  Pac. 
477.  The  antralsers,  of  course,  intmded  and 
were  required  to  make  their  decision  aeowd- 
Ing  to  the  i^per  meaning  of  the  written  con- 
tract of  Bubmiasion.  Its  true  meaning  was  a 
matter  of  law.  Tbe^  were  mlataken  as  to 
what  its  meaning  waa.  Tlda  was  in  a  smss 
a  mistake  of  law*  but  amoonted  in  this  sit- 
uation to  a  mistake  of  fiact;  such  as  to  viti- 
ate the  award.  8  Cyc.  740^  741;  5  Ene.  L.  ft 
P.  282.  The  record  does  not  show  the 
amount  by  wlildi  the  ai^ralsonent  was  in- 
creased by  this  mistake,  and  therefore  a 
new  trial  is  necessary.  The  abstract  seems 
to  show  that  the  recdver  applied  $199.6S  of 
the  amount  received  from  the  sale  of  the 
goods  to  the  payment  of  a  personal  debt  of 
Swisher.  No  explanation  of  this  error  has 
been  offered;  the  [rialntlff  making  no  appear- 
ance in  this  court,  and  none  Is  apparent  It 
should,  of  course^  be  corrected  upm  a  new 
triaL 

The  judgment  Is  reversed  and  a  new  trial 
ordered.  All  the  Justicea  concurring. 


SmOBB  MTQ.  CO.  V.  OODDINO  et  aL 
(Supreme  Court  of  Kansas.   April  12,  1018.) 

(Byltdbut  ht  tte  Court.) 

BBPIAVIN    ({  8*)— BlOHT   TO  POSBESaiON— 

BVIUENOI. 

Where*  In  an  action  in  replevin,  the  plain- 
tiff fails  to  show  a  completed  sale  to  himself, 
or  to  show  any  other  right  to  the  posBesBion 
of  property,  he  cannot  recover  in  the  actioa. 

[Ed-  Note.— For  other  cases,  see  Heplevin* 
Cent  Dig.  H  45-68:  Dec  Dig.  {  8.*] 

Appeal  tnm  District  Court  Butler  County. 

Action  by  the  Singer  Manufacturing  Com- 
pany against  F.  O.  Godding  and  othera.  Judg- 
mesA  for  deffendants,  and  plaintiff  amtsals. 
Afllrmed. 

S.  B.  Anddon,  of  Widbita,  H.  W.  Sebumadi- 
er,  of  Ea  Dorado,  and  Jean  Madalene,  Vt 
Wldilta,  for  appellant  Gea  J.  Benaon  and 
T.  A.  Kramer,  both  of  Sa  Dorado,  and  O.  H. 
Bnckman  and  S.  O.  Bloss,  both  ot  Winfleld, 
for  appelleea. 

SMITH,  J,  TUs  actlaa  waa  hxonSht  by 
tile  appdlant  to  recover  possession  of  a  cer- 
tain lot  of  walnut  logs,  which  appelant 
dalmed  it  liad  bought  of  the  appellee  God- 
ding. The  logs  were  taken  under  the  writ 
of  replevin,  and  were  delivered  to  tlie  aff- 
iant  The  caae  was  tried  to  a  jury,  wlilch 
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Tetnrned  a  verdict  lit  faviv  ot  the  defendant, 
•Ad  tbe  value  of  the  loss  wae  assessed 
therein  at  9l>764^  Judgment  was  rendered 
in  accordance  with  the  verdict,  and  It  was 
farther  ordered  that  if  the  retnm  of  the 
property  could  not  be  bad  that  the  defendant 
recover  said  sum  of  money  from  plaintiff, 
with  Interest  at  6  per  cent  thereon  from  the 
date  of  the  Judgment  It  was  also  adjudged 
that  the  appellee  the  State  Bank  ot  Winfield 
has  a  mortgage  lien  on  the  logs  In  the  sum 
of  $359.60,  and  In  case  the  Judgment  In  favor 
of  Oodding  was  collected  the  dei^  should 
pay  to  the  bank  from  the  proceeds  thereof 
the  amount  of  Its  Uen. 

The  contract,  as  shown  by  the  evidence, 
was  made  about  three  years  before  the  con- 
troversy over  the  logs  arose.  It  was  simply 
a  contract  of  the  appellant  to  buy  walnut 
logs  of  Godding  at  certain  prices,  varying 
for  different  sizes,  and  seems  to  have  been 
indefinite  as  to  the  amount  of  logs  to  be 
bought  and  as  to  the  time  It  was  to  mn. 
Godding  thereafter  got  out  logs  at  different 
places  and  piled  them  up  at  places  agreed 
upon.  He  and  a  representative  would  there- 
after scale  a  desired  lot  or  lots  of  1<^  and 
the  company's  r^resentatlve  would  Identify 
them  by  a  stamp  driven  against  tlie  end  of 
each  log.  which  Indented  the  letters  ^8.  M. 
O."  thereon. 

The  lot  of  logs  in  question  had  been  piled 
up  at  Chelsea,  Butler  county,  about  two 
years  prior  to  the  scaling  thereof  by  Godding 
and  the  company's  representative.  Two  or 
three  representatives  of  the  company  to- 
gether had  scaled  this  lot  of  logs  in  the  ab- 
sence of  Godding.  Godding  thereafter  In- 
formed a  representative  of  the  company  that 
he  had  scaled  the  logs  when  they  were  piled 
up,  and  that  his  scale  made  much  more  of 
the  lumber  than  did  the  scale  as  reported  by 
the  company's  representatives.  Thereafter 
another  representative  of  the  company  and 
Godding  scaled  the  logs  without  any  contro- 
versy  as  to  the  amount,  except  that  God- 
ding claimed  he  had  been  selling  logs  soon 
after  they  were  cut ;  that  these  logs  had  laid 
out  about  two  years  and  had  shrunken  in 
diameter,  but  not  in  length ;  that  the  shrink- 
age not  only  reduced  the  amount  of  feet  in 
measurement,  but  also  reduced  the  price  per 
thousand  feet  He  claimed  an  addition  of  10 
per  cent  to  the  scale  by  reason  thereof.  The 
representative  declined  to  make  the  allow- 
ance, but  said  he  would  refer  the  matter  to 
Mr.  Norman,  another  representative  of  the 
company,  whom  Godding  said  had  agreed  to 
make  tJie  allowance.  These  logs  were  not 
stamped,  and  the  controversy  in  reference  to 
tbe  allowance  for  shrinkage,  it  appears  from 
the  evidence,  was  not  settled  nn  the  allow- 
ance made. 

The  stamping  of  the  lo^  appears  to  have 
been  the  method  by  which  the  Identlflcation 
of  the  logs  sold  was  determined.  By  placing 
the  stamp  iy>on  the  1(^  It  seems  to  have 


been  intended  that  tbe  title  thereto  passed 
from  Godding  to  the  company  and  Identified 
BU<Ai  logs  from  other  logs  owned  by  Godding. 

It  was  conceded  that  the  railway  company 
had  no  interest  In  the  controversy,  and  the 
Jury  returned  a  verdict  in  favor  of  Godding 
and  the  bank,  whltA  verdict  waa  approved 
by  the  conrt 

We  have  examined  all  the  Questions  upon 
which  the  appellant  claims  error  and  find  no 
merit  In  them.  The  main  question  la  purely 
one  of  fact — whether  the  title  or  right  of 
possession  of  the  logs  had  passed.  The  ap- 
pellant claimed  no  right  to  the  possesion  of 
tbe  property,  except  by  purchase  from  tbe 
appellee  Godding.  It  failed  to  sbow  a  com- 
pleted purchase.  The  sum  to  be  paid  for  the 
logs  had  not  been  agreed  upon  between  the 
parties,  but  d^«nded  upon  the  allowance  or 
refusal  to  allow  the  claim  of  the  appellee  for 
shrinkage.  The  evidence  was  ample  to  sus- 
tain the  verdict  and  Judgment 
.  The  Jut^ment  is  affirmed.  All  the  Jostic- 
es  concurring. 


GAIN  T.  PBBFECT.f 
(Supreme  Conrt  of  Kansas.   AprO  12,  1108.) 

(BvlUlm  by  the  0<mrt,) 

L  ATTACSaOSITT    (|    74*)— AOHON  AOAIHST 
NonBESIDBNT— WHXR  MAINTAIHABUE. 

A  dvil  action  for  the  recoveir  of  damages 
reBuIting  from  a  libel  publisbeo  in  anothw 
state  may  t>e  brought  against  a  nonresideat 
of  this  state  in  any  connty  in  which  the  de- 
fendant tias  property  subject  to  attachment 
Code  Civ.  Proc  I  68  (Gen.  St  1909,  i  6646). 

[Ed.  Note.— For  other  caaes,  see  Attachment 
Gent  Dig.  {  201^ ;   Dec  Dig.  |  74.*] 

2.  Attachubht  (i  71*)— AonoN  AQAinsr 

NORBSSiniNT— TOBTS. 

Under  section  190  of  the  Code  of  Civil 
Procedure  (Gen.  St  1909,  |  6788,  as  amend- 
ed by  chapter  231,  Laws  1911),  the  plaintiff 
In  a  dvil  action  for  the  recovery  of  money 
may  have  an  attachment  against  the  property 
of  the  defendant  on  the  gronnd  that  the  de- 
fendant iB  a  nonresident  of  this  state,  al- 
tboQEb  the  cause  of  action  arose  ex  delicto 
and  In  another  state. 

[SkL  Note.— For  other  cases,  see  Attachntent 
Gent  Dig.  I  198:  Dec  Dig.  |  71.*] 

8.  Attaohhint  (H  8,  lOS*)— Whkh  ICaxr- 
tahtablb— AmoAViT  as  to  Daicaqeb. 
It  is  not  essential,  in  order  that  the  plain- 
tiff may  have  an  attacliment  that  the  damages 
claimed  should  be  capable  of  definite  estima- 
tion so  that  tbe  affidavit  may  state  them  with 
approximate  certainty.  It  is  sufficient  if  the 
action  be  one  for  the  recovery  of  money  and 
the  affidavit  state  the  nature  of  the  daim,  as, 
for  example,  damages  for  libel,  that  the  daim 
la  just  and  the  amount  the  affiant  believes 
the  plaintiff  ought  to  recover.  Code  Civ.  Proc. 
H  190,  191  (Gen.  St  1900.  H  6783,  6784). 

[Eld.  Note^For  other  cases,  see  Attadi- 
m^t^Geat  Dig.  ||  80^  276-^79;  Dee.  IMg.  H 

Appeal  from  District  Court  lAbette  County. 

Action  by  Ralph  B.  Cain  against  B.  M. 
Perfect  Judgment  for  defendant  and  plain- 
tiff aK)eal&  Beversed  and  lemanded.  . 


I  same  tople  ud  soetlui  NUKBBB  la  Dee.  Dig.  ft  Am.  Dig.  Kir-Me.  Strlss  ft  IU»'r  IndcsM 
t  Kflliearliig  denied  Haj  11^  UU. . 
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A.  D.  Neal^  of  Gbetopa,  fw  appellant  H. 
B.  wmiams,  of  Osw^,  and  A.  B.  Bell,  of 

Gbetopo,  for  appellee. 

J.  The  plaintiff  sued  the  de- 
fendant for  damages  In  the  snm  of  (5,000 
resultlnf  from  a  libel  of  the  plaintiff  pnbllsb- 
ed  by  the  defendant  In  the  states  of  Iowa 
and  Oregon.  Real  estate  belonglnff  to  the 
defendant  situated  within  the  jurisdiction  of 
the  court  was  attached.  The  ground  for  Qie 
attachment  stated  In  the  afQdavlt  was  that 
the  defendant  is  a  nonresident  Summons 
having  been  returned  not  found,  service  was 
made  by  publication.  The  defendant  appear- 
ed specially  and  moved  for  a  dismissal  on 
the  ground  that  the  court  was  without  Juris- 
diction. The  motion  was  sustained  and  the 
plaintiff  appeals. 

[1]  If  the  attachment  was  valid,  the  judg- 
ment dismissing  the  action  was  wrong. 

The  action  b^ng  of  a  transitory  nature,  it 
was  commenced  in  the  proper  county  under 
section  B8  of  the  C&rtl  Code,  which  reads  as 
follows:  **An  action,  other  than  one  of  thwe 
mentioned  In  the  first  three  sections  of  this 
article,  against  a  nonresident  of  this  state  or 
a  foreign  corporation,  may  be  broo^t  In  any 
county  in  which  there  may  be  property  o^ 
or  debts  owing  to,  said  defendant,  or  where 
said  defendant  may  be  found;  but  If  said 
defendant  be  a  foreign  insurance  Company, 
the  action  may  be  brought  In  any  county 
where  the  cause,  or  some  part  thereof,  arose." 
Gen.  Stat  1009,  {  6646.  The  first  three  sec- 
tions of  the  article  containing  this  section 
relate  to  local  actions.  The  affidavit  com- 
plled  in  all  respects  with  section  lOl  of  the 
GItII  Ood^  wbbA  reads  as  follows:  "An 
order  of  attadimmt  shall  be  issued  by  the 
clerk  of  the  court  In  which  the  action  is 
bron^t  In  aay  case  mentltmed  lu  the  ineced- 
tnc  section  when  there  Is  filed  in  his  office 
an  affidavit  of  tt^  plaintiff,  bis  agoit  or  at- 
torney, showing:  rirst,  the  nature  of  the 
plaintiff*!  dalm.  Second,  that  it  Is  just 
Third,  the  amount  whldi  the  affiant  believes 
the  plaintifl  ought  to  recover.  Fourth,  the 
existence  of  some  one  of  the  grounds  for  an 
attachment  aramerated  in  the  preceding  sec- 
tion." Gen.  Stat  190d,  i  5784.  Previous  to 
1911  the  ivreceding  section  (section  190.  c; 
96,  QvL  Stat  1009)  read,  so  far  as  Is  now 
material,  aa  follows:  "The  plaintiff  in  a  dyll 
action  for  the  recovery  of  money  or  In  a 
suit  for  alimony  may,  at  or  after  the  com- 
mencement thereof,  have  an  attachment 
against  the  property  of  the  defendant,  and 
upon  one  or  more  of  the  grounds  herein 
stated:  First  when  the  defendant  or  one  of 
several  defendants  Is  a  foreign  corporation, 
or  a  nonresident  of  this  state;  but  no  or- 
der of  attachment  shall  be  issued  on  the 
ground  or  grounds  in  this  clause  stated  for 
any  claim  other  than  a  debt  or  demand  aris- 
ing upon  contract,  Judgment  or  decree,  un- 
less the  cause  of  actbm  arose  wholly  within 


the  limits  of  this  state,  which  fact  must  be 
established  on  the  triaL  *  •  •  Tenth, 
where  the  damages  for  whldi  the  action  is 
brought  are  for  Injuries  arlatng  from  the 
commission  of  some  f^ony  or  misdemeanor, 
or  the  seduction  of  any  femal&  •  •  • 
At  the  session  of  1911  the  L^tslatate  amud- 
ed  this  secUot  by  an  act  which  reads  as  fol- 
lows: 

"An  act  to  nmeaa  section  190,  Chapter  96  of 
the  Genoal  Statutes  of  1909  and  repeal- 
ing said  section  19a 

"Be  It  enacted  ty  the  Legislature  of  the 
state  of  Kanaas: 

"Bestlon  l.  That  section  190  of  cbaptn  96 
of  the  General  Statutes  td  1901  (1900)  be 
amended  to  read  as  follows:  Grounds  for 
Attadmmt  Section  190.  The  plaimUC  In  a 
Civil  action  for  the  recovery  of  money  or  In 
a  suit  tor  alimony  may,  at  or  after  the  coin* 
mencemoit  thereof,  have  an  attachment 
against  the  property  of  the  defendant  and 
upon  one  or  more  of  the  grounds  herdn  sta^ 
ed:  (1)  WboL  tSu  defendant  or  one  of  sever- 
al deCmdants  it  a  fore^  ctsporatlon,  m  a 
nonresident  of  this  state;  *  •  •  (10) 
where  the  damages  for  whidi  the  action  is 
brought  are  for  Injuries  arising  from  the 
commission  of  some  foloaiy  or  misdemeanor, 
<»  the  sednctlon  of  any  female.  •  •  • 

"See.  2.  That  section  190  of  chapter  96  of 
the  Genwal  Statutes  of  1909,  is  hereby  re- 
pealed.'*  Lews  1911,  c.  231. 

It  is  claimed  by  the  defendant  that  the  act 
of  1911  Is  nugatory  because  section  1  pur- 
ports to  amend  section  100  of  diapter  95  of 
the  General  Statutes  of  1901,  when  there  is 
no  such  section.  The  title  of  the  act.  Uie 
body  of  section  1  and  section  2  show,  how- 
ever, that  a  (derlcal  error  was  made  in  en- 
rolling the  bill  and  that  the  G«ieral  Statutes 
of  1900  were  Intended.  The  defoidant  ar- 
gues that  conceding  the  act  of  1911  to  be 
effective,  no  attadiment  can  be  had  In  ac- 
tions ez  delicto  unless  clearly  authorized  by 
statute,  and  that  the  Inclusion  of  the  torts 
Qtedfied  in  subdivision  10  Indicates  a  pur- 
pose to  exclude  all  others.  Section  190,  both 
before  and  after  the  amendment  la  divisible 
Into  two  parts:  First  a  spedficatloa  of  Uie 
classes  of  action  in  which  an  attachment 
may  be  had ;  and,  second,  a  spedflcatlon  of 
the  grounds  for  an  attachment  An  attain- 
ment may  be  had  In  a  civil  action  for  the 
reco\-ery  of  money,  or  In  a  suit  for  alimony,, 
which  may  or  may  not  be  for  a  money  Judg- 
ment In  such  actions  an  attachment  may 
be  had  on  any  one  or  more  of  the  11  grounds 
prescribed.  The  fact  that  the  damages  sued 
for  arose  from  the  commission  of  a  felony  or 
misdemeanor,  or  the  seduction  of  a  female, 
fnmishefl  a  ground  for  attachment  the  same 
as  nonresidmce,  or  absconding  to  defraud 
creditors,  or  the  removal,  conversion,  or 
fraudulent  disposition  of  property. 

[1}  Previous  to  the  amendment  of  im,  the 
MOy  limitation  upon  the  right  to  an  attadi- 


Digilized  by  Google 


Kan.) 


BUBB  T.  MISSOURI,  K.  A  T.  RT.  00. 


67S 


ment  In  acttoiw  &r  the  recovery  of  money, 
80  far  as  the  nature  of  the  canse  of  actltm 
was  concerned,  was  that  contained  in  the 
first  snMlvlBlon  of  the  section.  If  the  ground 
ftnr  attadtunent  was  that  the  defendant  was 
a  nonresident  or  a  foreign  corporation,  it 
was  necessary  that  the  cause  of  action  sbonld 
rest  upon  contract,  Judgment,  or  decree,  un- 
less it  arose  whoUy  witlUn  the  limits  of  this 
state.  The  sole  purpose  of  the  amendment 
of  1911  was  to  strike  out  this  limitation,  and 
the  result  is  that  the  plaintlfl  in  a  drll  ac* 
tlon  toit  the  recovery  of  money,  whether  the 
cause  of  action  be  founded  upon  contract  or 
tort  and  whether  it  arose  in  tUs  state  or 
not,  may  have  an  attachment  on  the  ground 
that  the  d^endant  Is  a  nonresident. 

[S]  It  is  argued  farther  by  the  defendant 
that  an  attachment  cannot  be  had  unless  the 
damages  are  capable  of  deflulte  estimation 
so  that  the  affidavit  may  state  them  with 
atiproximate  certainty.  The  Legislature  not 
having  annexed  this  qualification  to  the  stat- 
ate,  the  court'  cannot  do  so.  It  is  sufficient 
if  the  acti<m  be  one  for  the  recovery  of  mon- 
ey, or  fior  alimony,  and  the  affidavit  state 
tlM  nature  of  the  idalnturs  claim,  that  it  Is 
Just,  and  the  amount  the  affiant  bdieves  the 
plalntifl  ought  to  reoorer.  8ectl«tf  190  and 
lOL 

The  district  court  did  not  state  opon  the 
record  the  ground  of  its  mllnit  Tbe  mat- 
tws  wblcb  have  been  conddered  are  all  that 
an  nqed  in  Its  swport  Thssj  are  insnffl- 
dent  fw  ttie  voxpoa^  and,  no  othw  being 
apparent,  the  Judgment  Is  rernrsed,  and  the 
cause  is  remandedt  with  direction  to  proceed 
according  to  law.  AU  the  Justices  amcnr- 
zlng. 


BUBB  T.  lOSSOUBI,  K.  ft  T.  BY.  00. 
(Supreme  Court  of  Kansas.   Aprfl  12,  1918.) 

(ByUaTmt  by  t\9  Court.) 

1.  Habteb  and  Sebvant  (I  121*)— RaHi- 

BOADS— SCAnCTAOrOBXRa  BSTABUSHiaKT  — 

Sarouabds. 

A  railway  company,  which  maintains  a 
manufacturing  establiflhinent  is  oot  relieved 
from  compliance  with  the  raetory  act  (Qen. 
8t  1909,  H  4676-4680)  because  the  estab- 
lishment is  maintained  as  a  mere  Inddent  to 
tbb  company's  buslneBi  as  a  common  car- 
rier, or  because  the  manufactured  product  is 
used  by  tbe  company  itself  and  not  sold,  or 
because  manufactortog  is  not  witldn  Uie  com- 
pany's charter  powers, 

[Bd.  Note.— Vor  other  cases,  see  Ifoster  and 
Servant,  Gent  Dig.  ||  228-281;  Dec.  Dig.  f 
121.*] 

2.  Hasteb  akd  Ssbvant  (i  121*}— "ICAim- 
VAcrruBina  Estabushhknt." 

A  separate  building  maintained  by  a  rail- 
way company  as  a  carpenter  shop,  which  con- 
tains  turning  lathes,  planing  machines,  bor- 
ing machines,  mlteiing  and  morticing  machines, 
drcular  aawt,  and  other  machinery,  operated 
by  electridty,  wherdn  lumber  is  sawed  and 
'  othervise  converted  into  proper  forma  for 
mold  patterns,  frames  for  concrete  work,  re- 


pairs on  buildings,  and  diveta  othw  uses,  is 
a  mannfaetnxinc  estabUshmeut  within  the 
meaning  of  thefactory  act  (Oen.  St  1900,  i 
4682). 

[Ed,  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ||  228-281;  Dec.  Dig.  I 
121.* 

For  other  definitions,  see  Words  and  Phras- 
es. VOL  B,  pp.  4347-SiS8i  vol  8,  p.  7716.] 

S.  MaSTEB  and  SEBVAim  (I  258*)— INJUBJXS 
TO  SEBVANI^AcnOir— Plkadino. 

In  an  action  for  damages  prosecuted  un- 
der the  factory  act  (Oen.  St  1809,  {|  4676- 
4689)  for  failure  to  provide  a  safeguard  for 
a  circular  saw,  it  Is  not  necessary  that  the 
plaintiff  advance  an  issue  in  the  petition  re- 
specting the  practicability  of  Bu<di  a  safeguard. 

[Ed.  Note.— For  odier  eases,  sas  Master  and 
a^^t  Cent  Dig.  H  810-^;  De&  Dig.  I 

4.  MASrSR  AND  Sbbvakt  ({  278*)— Injubixs  . 
TO  Sbbvariv— SAmGUABDiifa  Maohxhsbt- 

PEAOnOABniTT. 

The  testimony  of  witnesses  describing  a 
circular  saw  used  in  a  carpenter  shop,  its  ac- 
ceasories,  the  method  of  nsmg  it  and  the  dan- 
ger to  be  apprehended  from  It,  is  suffldeut 
without  more  to  sustain  a  finding  by  the  jury 
that  it  was  practicable  to  safeguard  the  saw, 
although  several  witnesses  testified  to  the  con- 
trary. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  9S4,  86Cp958»  960-969, 
971,  era,  077;  Dea  Dig.  |  278.*™ 

Appeal  from  District  Court,  Labette  County. 

Action  by  Maggie  M.  Bubb  against  the 
Bfissonri,  Kansas  &  Texas  Railway  Com- 
pany. Judgment  for  plalntlfF,  and  defend- 
ant appeals.  Affirmed. 

John  Madden  and  W.  W.  Brown,  both  of 
Parsons,  for  appellant  (L  XL  File;  oC  Pax^ 
sons,  tat  appellea. 

BUBGH,  J.  Oscar  IL  Bubb  was  amptoysd 
by  taie  defgidant  as acarcarpMitw.  Hewas 
killed  by  a  piece  of  timber  projected  ai^dnst 
him  by  an  unguarded  drcnlar  saw  In  the  de- 
fendant's carpenter  shop,  where  be  was 
working.  His  widow,  as  administratrix  of 
his  estate;  recovered  a  Judgmoit  for  dam- 
ages resultlog  from  his  death  In  an  action 
prosecuted  under  the  factory  act  (Gen.  St 
1909,  H  4676-4680).   Tbe  defendant  appeals. 

[1.2]  Tlie  defendant  contends  that  the  de* 
ceased  was  not  employed  In  a  manufactur- 
ing establishment  such  as  tbe  factory  act 
contemplates.  The  act  contains  the  follow- 
ing provision:  "MannfScturing  establish- 
ments, as  those  words  are  used  in  this  act 
shall  mean  and  indude  all  smdters,  oil  re- 
fineries, cement  works,  mlUs  of  every  kind, 
machine  and  repair  shops,  and,  bt  addition 
to  the  foregoing,  any  other  kind  or  character 
of  manufacturing  establishment  of  any  na- 
ture or  description  whatsoev^,  wherein  any 
natural  products  or  other  artldee  or  mater- 
ials of  any  kind.  In  a  raw  or  unfinished  or 
Incomplete  state  or  condition,  are  converted 
into  a  new  or  improved  or  different  foroL" 
Gen.  Stat  1909.  %  4682. 

The  defendant  is  a  railway  oorporation 
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oixaged  in  tbe  transportation  of  persons  and 
property  for  hire  in  this  and  In  other  states. 
It  maintains  at  the  city  of  Parsons,  where 
the  casual^  occurred,  ronndhonses,  machine 
shops,  rei^r  shops,  and  the  carpenter  shop 
in  question,  for  the  promotion  of  Its  corpo- 
rate purposes.  The  carpenta  shop  Is  a  sep- 
arate building  and  contains  turning  lathes, 
planing  machines,  boring  machines,  miter- 
ing  and  morticing  machines,  circular  saws, 
and  other  machinery,  all  operated  by  elec- 
tricity. In  this  shop  lumber  is  sawed  and 
otherwise  conv^ted-  into  proper  forms  for 
mold  patterns,  frames  for  concrete  work, 
repairs  on  buildings,  and  divers  other  Uflee. 
Under  these  circumstances,  the  shop  is  clear- 
ly embraced  within  the  statutory  definition 
of  a  manufacturing  establishment  Caspar 
V.  Lewln,  82  Kaa  604,  109  Pac.  657. 

It  Is  urged  that  a  manufacturing  estab- 
lishment Is  one  in  which  things  are  made  for 
sale  and  not  for  tbe  use  of  the  manufactur- 
er blmaelt  It  has  become  the  custom  in 
many  industries  to  maintain  manufacturing 
departments  for  the  production  of  articles 
essential  to  the  conduct  of  the  main  business, 
which  may  be  quite  remote  from  manufac- 
turing. Thus,  growers  of  fruit  in  rery  large 
quantities  frequently  manufacture  their  own 
packing  boxes.  An  establishment  main- 
tained for  this  purpose  is  as  much  a  manu- 
facturing eetabUshm^t  as  if  it  were  a  dis- 
tinct and  separate  enterprise.  The  statute 
concerns  Itself  with  labor  condlttons  and  not 
with  the  destination  of  products,  and  who- 
ever sets  up  an  establishment  of  the  charac- 
ter defined  by  the  statute  whether  Hie  man- 
ufactured arttde  be  deslcned  for  his  own 
consumption  or  use  or  not,  must  safeguard 
his  workmen  In  llw  maxma  praserlbed  or 
suffer  the  penalty.  Tor  tbe  same  reason  Itls 
not  matttial  whether  manufBcttuing  be  the 
prlncUnl  oocapatlon  at  tbe  owner  or  operator 
of  a  mamfiictnring  establishment  or  be  mere- 
ly incidental  to  some  other  bnsineBa,  For 
acme  purposes  the  matter  nds^t  be  Inqwrtant 
Thus,  if  tbe  question  were  one  of  taxation, 
the  defendant  should  be  classified  as  a  rail- 
road company  and  not  as  a  numnfiictnrer. 
Bat  if  a  oompanr  aigaged  In  tranapo^tion 
maintain  a  manufkctoring  establlshmoit  for 
the  better  or  mmre  economical  condnet  of  its 
affairs,  it  fhlls  wltbin  tile  purview  a£  the 
factory  act  tbe  same  as  if  tbat  were  its 
diief  business.  On  the  same  principle  it  la 
of  no  consequoiee  what  tbe  charter  powers 
of  a  corporation  may  be  if  it  In  fact  owns 
or  operates  a  manufacturing  establishmwt 

The  petition  did  not  allege  that  it  was 
practicable  to  guard  the  saw,  and  it  is  said 
that  a  demurrer  to  It  should  have  been  sus- 
tained for  that  reason.  The  statute  provides 
as  follows:  "In  all  actions  brought  under 
and  by  virtue  of  the  provisions  of  this  act, 
it  shall  be  sufficient  for  the  plaintiff  to  prove 
in  the  first  Instance,  in  otCLee  to  eetabliah  the 
UaUUty  of  tbe  dtfendan^  tbat  tike  death  or 


Injury  complained  of  resulted  In  consequence 
of  the  failure  of  the  person  owning  or  ope- 
rating the  mannActnring  establishment 
where  such  death  or  Injury  occurred  to  pro- 
vide said  establishment  with  safeguards  as 
required  by  this  act,  or  that  the  failure  to 
provide  such  safeguard  directly  contributed 
to  such  death  or  Injary.**  Geo.  Stat  1909,  | 
4681. 

[S]  Since  it  Is  not  necessary  fbr  a  plaintiff 
to  extend  his  proof  in  the  first  Instance  to 
the  subject  of  the  practicability  of  safe- 
guards (Caspar  t.  Lewln,  82  Kan.  604.  109 
Pac.  667),  it  is  not  necessary  that  be  ad- 
vance an  issue  on  tbe  subject  in  tbe  petition. 
When  it  Is  alleged  and  proved  that  the  in- 
jury complained  of  resulted  wholly  or  par- 
tially from  tbe  failure  to  provide  a  safe- 
guard required  by  the  statute,  the  practic- 
ability of  such  safeguard  Is  assumed  unless 
proof  to  the  contrary  be  produced. 

[4]  On  cross-examination  of  some  of  the 
plaintUTs  witnesses,  testimony  was  elicited 
showing  doubt  in  the  minds  of  those  witness- 
es regarding  the  practicability  of  safeguard- 
ing the  saw.  For  present  purposes  It  may 
be  said  that  there  was  positive  proof  that  it 
was  not  practicable  to  do  sa  It  is  argued 
that  tbe  plaintiff  should  thai  have  introdac- 
ed  the  testimony  of  witnesses  to  tbe  con- 
trary. This  was  not  necessary.  The  saw 
was  12  inches  In  diameter  and  was  fastened 
to  a  stationary  frame  30  inehee  In  bel^t, 
covered  with  a  table  8  feet  wide  and  5  toet 
long,  made  of  2-inch  oak  timber.  The  saw 
protruded  through  a  slot  In  the  table  and  to 
a  heii^t  of  four  inches  above  It  The  saw 
was  used  for  ripping  lumber,  and  on  one  aide 
of  it  was  an  adjustable  guide  for  the  por^ 
pose  of  regulating  the  wMtb  of  i^eees  to  be 
produced.  On  the  day  of  the  injury  three 
mm  were  working  at  tbe  saw  ripping  16- 
foot  boards  into  strips  2  Inches  wide.  BnUi 
would  press  a  board  against  tb»  saw,  which 
revolved  toward  falm.  Anotber  man  wonld 
b(dd  the  board  against  tiie  guide,  and  the 
third  man  would  take  the  two  i^eces  which 
came  from  the  saw  and  walk  backwards 
with  them  until  the  board  was  ripped  its  en- 
tire Imgth.  The  2'inch  piece  wonld  tiioi  be 
thrown  to  one  aide  and  the  ranainder  of  the 
board  would  be  passed  back  for  another  oper- 
ation of  the  same  Und.  Just  as  a  board  1^ 
the  saw  tbe  offbearer  stnmbled.  Tbe  2-ineb 
idece  came  in  contact  with  the  unguarded 
saw  which  seized  it  and  burled  a  broken  por- 
tion of  it  like  a  Javelin  against  Bubb's  breast 

The  foregoing  description  of  the  saw  and 
its  accessories,  of  the  method  of  using  It, 
and  of  the  danger  to  be  apprehended  from 
it,  given  by  several  witnesses,  constituted 
evidence  bearing  dlrecUy  upon  the  question 
whether  or  not  a  guard  could  be  installed 
which  wonld  protect  workmen  without  sub- 
stantially impairing  the  usefulness  of  the 
tool.  No  expert  testimony  on  the  subject  waa 
required.  It  takes  swA  slight  invention  to 
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inroTide  a  goard  for  a  saw  of  this  kind,  and 
■aw  oUeldB,  gnarda,  and  screens  are  now  so 
common  that  a  inry  might  well  regard  testi- 
mony that  they  are  not  practicable  as  more 
dwogatory  to  the  witness  giving  It  than  to 
those  appliances. 

The  petttlon  was  based  upon  the  factory 
act  alone  No  attempt  was  made  to  state  a 
cawe  of  action  for  failure  to  famish  a  safe 
place  to  work,  or  safe  alliances  with  which 
to  work.  Therefore,  the  defenses  of  as- 
■nmptton  of  risk  and  contrlbntoxy  ne^^lgence 
oa  the  part  of  the  deceased,  wUdh  the  de- 
fendant tried  to  Interpose^  were  not  avail- 
able, and  the  constltntlonallty  of  the  factory 
act,  which  the  defendant  attacked.  Is  no 
longer  an  open  question  In  this  court,  Cas- 
par T.  Lewln,  82  Kan.  604,  109  Fac.  657. 

The  principal  qaestions  discussed  above 
ware  raised  In  many  ways  and  are  argued 
by  the  defendant  from  many  points  of  view, 
but  enough  has  been  said  to  dispose  of 
them. 

The  Judgment  of  the  district  court  Is  af- 
Jlrmed.  All  the  Justices  concurring. 


TOLUSI  V.  KANSAS  CUT  OXL  CO. 
(Supreme  Court  of  Kansas.   April  12,  IftlS.) 
fSyttahua  hp  th«  Court.) 

WiTNBSSIS  (I  268*)  —  CBOBB-EXAJaWAIIOlT  — 

ACCIDEKT. 

upon  the  cross-examination  of  a  witneiB 
in  a  trial,  the  examiner  has  the  right  to  ask 
questionB  to  test  the  knowledge  of  the  witness 

concerning  the  matters  with  reference  to  which 
he  has  testified  or  to  elicit  evidence  favorable 
to  the  examiner's  side  of  the  case,  provided 
such  questions  are  not  otherwise  objectionaUe. 

{Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  «  931-948,  959;  Dec.  Dig.  S  268.*] 

Ap[}eal  from  Court  of  Conmion  Pleai^  Wy- 
andotte County. 

Action  by  James  A.  PoUey  against  the 
Kansas  Cl^  OU  Company.  Judgment  for 
plaintiff,  uid  defendant  appeals.  Beversed. 

C.  A.  Blssett,  of  Kansas  City,  Mo.,  and 
Angevin^  Gubblaon  &  Holt,  of  Kansas  City, 
Kan.,  for  aK>ellant.  James  F.  G«tty»  of 
Kansas  Citr,  Kan.,  for  appellee. 

SMITH,  J.  This  action  was  brought  by 
the  appellee  to  recover  from  the  appellant 
corporation  damages  for  personal  injuries 
received  in  the  fall  of  a  platform  upon  which 
he  was  standing  while  engaged  In  painting  a 
building  for  the  appellant. 

The  petition,  In  part,  was  as  follows: 
"That  the  i^atform  or  scaffold  was  erected 
against  the  side  of  said  building  at  the  height 
(tf  abont  twelve  feet  in  the  following  man- 
ner :  That  certain  brackets  or  supports  were 
constructed  by  fastening  two  pieces  of  plank 
or  timber  together  In  the  form  of  a  right  an- 
gle,  one  arm  of  said  angle  being  about  three 
feet  long,  and  the  other  being  about  four  feet 
long,  and  tbm  fftstening  a  board  on  each 


side  of  said  first  two  planks  or  timbers,  ex- 
tending to  a  point  near  the  outside  end  of 
the  short  arm  of  said  right  angle,  diagonally 
down  to  a  point  on  the  long  arm  of  said 
right  angle,  and  abont  five  or  six  feet  below 
the  point  where  said  arms  of  said  right  an- 
gle were  connected.  That  the  long  arms  of 
said  brackets  were  placed  in  a  vertical  posi- 
tion against  the  side  of  said  building,  the 
short  arms  of  said  brackets  projecting  out  at 
right  angles  from  the  said  building,  the  said 
bratftets  being  secured  and  supported  by  an- 
other piece  of  timber  or  plank  being  first  in- 
serted between  the  two  braces  and  against 
Che  point  where  the  short  and  long  arms  of 
said  right  angle  were  fastened  together ;  the 
other  end  of  said  plank  resting  on  the  ground 
In  such  a  manner  as  to  brace  and  hold  said 
bra<^ets  against  said  building.  That  said 
brackets  or  braces  were  not  fastened  to  the 
sides  of  said  building,  and  were  held  in 
place  solely  by  the  last-mentioned  plank  rest- 
ing on  the  ground.  That  the  said  defendant 
In  disregard  of  its  duty  to  furnish  the  plain- 
tiff a  reasonably  safe  place  to  work  negli- 
gently and  careleBsly  omitted  to  properly 
place  said  bracee  or  supports  upholdli^  said 
brackets  or  to  secure  the  ends  of  said  brace 
timbers  upon  the  ground.  That  1^  reason 
thereof  the  said  scaffold  was  weak,  defective, 
and  wluAly  unfit  for  tb»  purpose  for  whlcli 
It  was  used  by  the  defendant  by  reason 
whereof  at  the  time  aforesaid  when  the 
plaintiff,,  in  pursuance  ot  the  orders  and  di- 
rections of  the  said  superintendent^  went  ui>- 
on  said  scaffold,  the  said  braces  slipped  or 
sank  Into  the  ground  or  loosened  In  such  a 
manner  that  the  said  brackets  were  permit- 
ted to  and  did  fall,  permitting  said  scaffold- 
ing to  fall  to  the  ground,  whereby  plalnttfl 
was  caused  to  fall  and  drop  with  said  scaf- 
fold and  was  injured.  That  plaintiff  was 
damaged  by  the  fall  in  the  amoimt  of  $2,000, 
for  which  sum  he  prays  Judgment" 

The  answer  of  appellant,  after  a  general 
denial,  was,  in  part,  as  follows:  "That  said 
injury  complained  of  by  the  plaintiff  in  his  pe- 
tition, if  any  injury  there  was,  was  caused  by 
the  fault  and  negligence  of  the  plaintiff  him- 
self, and  not  by  any  act  or  omission  on  the 
part  of  this  defendant  For  a  third  and  fur- 
ther answer  and  defense,  this  defendant  says 
that  the  injuries  of  the  plaintiff,  If  any  such 
there  were,  were  the  result  of  the  usual  and 
ordinary  risks  of  the  business  in  which  the 
plaintiff  was  engaged,  and  that  all  of  the 
risks  and  dangers  of  said  employment,  to- 
gether with  the  risks  and  dangers  of  being 
injured  In  the  manner  in  which  the  plaintiff 
was  injured,  were  open  and  obvious,  and 
were  well  known  to  the  plaintiff,  or  by  the 
exercise  of  ordinary  care  and  prudence 
should  have  been  known  to  the  plaintiff,  and 
said  plaintiff  assumed  such  risks  and  dan- 
gers as  a  part  of  his  employment  For  a 
fourth  and  further  defense  to  the  petition 


*For  otbar  cues  see  eame  topic  and  sectloa  NUMBER  la  Dec.  Dig.  ft  Am.  Dtc  Key -No.  Seiies  *  R^'r  Indszet 
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nied berelB  tlie  defendant  saya  tbat,  if  Uie 
plaintiff  was  Injnred  at  the  time  and  place 
mentioned  in  his  petition,  his  injuries  were 
cansed  by  and  throngb  the  negligence  of  a 
fellow  servant"  The  reply  was  a  general 
denial. 

In  accordance  with  the  petition,  the  ap- 
pellee tried  the  case  on  the  theory  that  It 
was  the  duty  of  the  appellant  to  famish  Mm 
a  safe  place  to  work,  and  by  reason  of  the 
failure  to  do  so  he  fell  and  was  injured,  and 
was  entitled  to  damages.  The  form  and  de- 
scription of  the  several  parts  of  the  platform 
or  scaffold  as  set  forth  In  the  petition  Is  in 
accord  with  the  evidence,  in  which  there  was 
no  conflict  in  this  respect 

On  the  part  of  the  appellant,  the  case  was 
tried  on  the  theory  that  the  appellant  fur- 
nished the  appellee  and  his  fellow  laborers 
all  necessary  material  to  make  the  scaffold, 
which  appellant  claims  was  a  very  simple 
matter,  and  that  tb^  ondertook  to  and  did 
make  their  own  place  to  work  without  any 
superintendence;  that  the  appellee  and  his 
fallow  laborers  had  several  days  of  experi- 
ence in  putting  m)  this  and  like  scaffolds  for 
painting;  that  the  appellee  and  hla  fellow 
laborers  were  guUty  of  negligence  In  putting 
up  the  scaffold  from  whl(A  he  fell;  and  that 
the  appellant  was  not  responsible  for  any 
damages  which  nuy  have  resulted  therefrom. 
The  scaffold  from  which  the  appellee  tdl  ms 
one  of  several  of  like  pattern  before  describ- 
ed used  In  painting  the  buildings.  •  Three  or 
more  of  the  brackets  sni^orted  planks  which 
were  placed  on  top  of  the  npper  arm  of  the 
right  angle  to  form  a  floor  upon  which  the 
painters  stood. 

Tlta  inlncipal  allegation  of  error  on  the 
trial  ifl  based  upon  the  rulings  of  the  court 
in  sustaining  objections  to  questions  pro- 
pounded to  the  appellee  as  a  witness  on 
cross-examination.  A  number  of  similar 
platforms  were  used  upon  this  and  other 
buildings  which  were  being  painted,  and  the 
appellee  testified  that  he  had  been  at  this 
work  for  some  days,  had  seen  the  platforms 
erected,  and  bad  assisted  In  lowering  the 
one,  upon  which  he  worked,  as  occasion  re- 
quired. He  had  also  testified  that  he  and 
two  fellow  workmen  were  left  to  erect  a 
platform  upon  which  they  were  to  work  on 
the  morning  of  the  accident,  and  that  about 
the  time  they  began  to  erect  the  platform  he 
left  the  place,  and  went  some  distance  Cor 
water  to  drink. 

On  cross-examination  he  was  asked  the 
following,  and  other,  questions:  "Q.  Now, 
you  stated,  I  believe,  that  you  had  worked 
on  that  scaffold,  arranged  with  these  brack- 
ets and  supports  for  painting  eight  or  ten 
tanks?  A.  Yes.  Q.  It  was  this  same  scaf- 
fold or  the  same  character  of  scaffold  you 
used  in  paintli^  tanks  tbat  yon  were  u^ng 
at  the  time  you  were  hurt?  A.  Yes;  I  think 
they  was  the  same  ones.  Q.  During  the 
time        would  be  p«inHng  on  the  tanks, 


would  the  scaffold  be  lowered  from  time  to 
time?  A.  We  would  take  it  down  and.  lower 
it"  The  appellee  was  then  asked  the  fol- 
lowing question,  to  which  objection  was  made 
as  immaterial,  and  the  objection  was  sus- 
tained: "Q.  Just  tell  how  that  would  be 
done,  to  lower  it?"  Then  followed  the  fpl- 
lowing  questions  and  answers:  "Q.  Were 
you  ever  present  when  they  were  putting 
up  or  taking  down  any  of  the  scaffolds  at 
any  of  the  tanks  or  buildings  during  the 
eight  or  ten  days  you  were  there  heli^ng  to 
paint  tanks  and  buildings?  A.  Yes,  sir;  I 
was  there.  Q.  Did  you  see  the  men  put  up 
the  scaffolds  and  take  them  down?  A.  Yes, 
sometimes  I  had.  Q.  Did  you  help  at  any 
times  in  doing  anything  toward  putting  up 
the  scaffolds?  A.  Well,  I  helped  lay  the 
boards  on  them.  Q.  Did  you  ever  help  put 
up  any  of  the  supporting  two  by  fours?  A. 
No.  Q.  Did  you  ever  see  them  put  up?  A. 
Yes;  I  seen  them  put  up.  Q.  Who  was  that 
at  these  various  times  that  erected  the  scaf- 
folds? A,  When  we  was  there  on  the  hill, 
you  mean,  painting  tanks?  Q.  Yes.  A.  My 
father.  Q.  And  who  else?  A.  Well,  there 
was,  sometimes  Bill  Hlller  would  be  up 
there  with  us  and  be  another  fellow  or  two 
up  there;  sometimes  there  would  be  only 
three  of  us,  sometimes  two  of  us.  Q.  Did 
you  ever  help  your  father  in  putting  the 
scaffolds  up?  A.  I  helped  lay  boards  on  it 
Q.  Now,  at  those  times,  when  you  helped 
lay  the  boards  across  the  bracketA,  how  were 
the  supporting  two  by  fours  set?  A.  Set  just 
like  I  told  you  awhile  ago,  as  near  as  I  can 
tell  you.  Q.  How  is  that?  A.  They  were 
up  against  In  that  there  like  that  (indicat- 
ing on  model),  and  then  leaning  against  the 
ground.  Q.  What  was  against  the  ground? 
A,  The  two  by  four.  Q.  Just  resting  on  the 
ground  you  mean?  A.  Yes;  there  was  tlie 
end  of  It  sticking  down  on  the  ground.  Q. 
Did  yon  see  your  father  or  one  of  the  men 
help  erect  this  scaffold,  where  yon  were 
hurt?  A.  Oh,  no;  he  never  helped  them  at 
alL  Q.  Who  put  that  up?  A.  A  fellow  by 
the  name  of  Fletcher  and  Bill  Hlller."  The 
following  question  was  asked  and  objected 
to,  and  the  objection  sustained:  "Q.  Was 
that  set  up  the  same  as  the  rest  of  them, 
with  the  two  by  fours  resting  on  the 
ground?"  Other  questions  were  asked  as 
follows:  "Q.  Did  you  say  you  helped  take 
down  the  scaffolds  at  times?  A.  Yes;  I  help- 
ed take  them  down.  Q.  How  many  times 
did  you  help  take  this  same  kind  of  scaffold* 
Ing  down?  A.  I  couldn't  say.  Q.  As  many 
as  half  a  dozen  times?  A.  No;  Z  don't  be- 
lieve I  have.  Q.  Three  or  tour  times?  A. 
Well,  something  like  tbat"  After  the  ap- 
pellee had  testified  that  he  had  gone  for 
water,  he  was  asked:  "Q.  Where  was  the 
scaffolding  at  that  time,  when  yon  started 
for  water?"  The  question  was  objected  to 
as  immaterial  and  not  proper  cross-examtna- 
tton,  and  the  objection  was  snstained.  Also: 
"Q.  How  far  had  you  sot  along  patting  up 
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tbe  scafftAd  whoi  yon  went  for  the  bntftet 
of  water?  (Objected  to  and  U»  objection 
sustained.)  Q.  Do  yon  know  bow  tbe  scaf- 
fold was  pnt  np  on  the  Bontb  side?  A.  I 
6xm*t  know.  Q.  Ton  were  Quae  while  they 
wwe  putting  It  np,  weren't  yon?  (Object- 
ed to  as  argnmentatlTe^  and  objection  sns- 
talned.)" 

It  appears  from  the  xm  disputed  erldance 
that  all  the  material  tta  tibe  scaffold  was  at 
hand;  that  for  some  time  prerlons  tbe  work- 
men  had  an  been  setting  up  and  taking 
down  scaffolds,  and  that  it  was  a  rery  rim- 
pie  operation,  yiz^  to  put  the  brackets 
against  the  ride  of  the  building,  to  put  in  a 
scantling  for  a  brace  to  hold  it  np  and  a 
brace  to  keep  it  from  swerving,  rideways, 
and  a  stake  at  the  foot  of  the  brace  to  keep 
it  from  slii^i^;  that  this  was  as  mu(^  a 
part  of  their  work  as  was  the  painting;  that 
appellee  bad  repeatedly  assisted  or  at  least 
bad  been  present  at  the  putting  up  and  tak- 
ing down  of  rimilar  scaffolds,  and  that  no 
expert  skill  or  knowledge  of  sopointendence 
was  reqpired;  and  that  they  were  rimply 
flxiiv  A  place  to  work  by  an  ordinary  and 
wdl-known  oontxlTance; 

The  qipellee  testifled  that  be  went  away 
for  water  about  the  time  the  other  two  work- 
men commenced  to  remove  and  put  np  tbe 
scaffold.  Tb^  appellant  on  cross-examina- 
tion asked  questions  to  show  Oie  appellee's 
knowledge  in  regard  to  putting  up  the  scaf- 
fold, whether  the  work  had  commenced  be- 
fore he  went  for  the  water,  and  whether  It 
was  completed  when  he  returned— in  short, 
to  show  whether  he  knew  bow  the  scaffold 
should  be  put  up,  and  bow,  in  fact,  it  bad 
been  or  was  being  put  up.  Objections  were 
made  to  each  of  these  inquiries,  and  the 
court  sustained  the  objections.  Wa  tiilnk 
they  were  proper  and  material  questions  in 
determining  whether  or  not  he  participated 
in  the  negligence  of  tbe  other  two,  it  ap- 
pearing that  one  of  tbe  braces  that  rested 
upon  the  ground  was  not  staked  and  was 
set  upon  soft  ground  at  tbe  e^^  of  a  ditcJi, 
and  the  brackets  had  not  been  side  braced. 
On  the  croBS-ezaminattcm  of  a  witness  the 
examiner  has  tbe  right  to  ask  proper  ques- 
tions tending  to  show  the  knowledge  ot  tbe 
witness  concendng  the  matters  of  which  be 
has  testified,  or  to  elicit  evidence  concern- 
ing the  same  matters  favorable  to  his  ride 
ot  tbe  case  if  tbe  questions  are  not  other- 
wise objectionable.  think  the  court  er- 
roneously limited  the  cross-examinatioD  of 
the  a]:^ellee  as  a  witness  in  these  respects. 
If  the  plaintiff  had  nothing  to  do  with  tbe 
preparation  of  tbe  scaffold,  and  had  not  suf- 
ficient knowledge  or  experience  to  enable 
him  to  Judge  of  its  safety,  the  fellow  servant 
rule  Is  not  a  defense.  Henry  v.  Kaw  Boil- 
er Works,  87  Kan.  571,  126  Paa  87. 

The  JudEpQMnt  is  reversed,  and  the  cue  is 
remanded  for  new  trial.  AU  tbe  Justices 
concurring. 


BABTICLS  V.  SCHOOL  DIST.  NO.  118  et  al. 
(Supreme  (3onrt  of  Kansas.   April  12,  1913.) 

(8yUaUt»  by  the  Court.) 
ApPBix  AND  BaiOB  (I  KUO*)— Bannw  ov 

SlVIDXHOl. 

In  a  controveny  as  to  whether  parts  of 
a  building  were  provided  for  in  the  bniidiBg 
contract,  or  were  extras,  it  appeared  that  the 
proTisiona  of  the  contract  respecting  them 
were  obscure  and  conflicting,  and  there  was 
oral  and  conflicting  teBtimon;  as  to  the  inter- 
pretation of  the  contract  by  the  parties,  and 
also  as  to  what  was  done  onder  it;  and  hence 
the  findings  of  the  trial  court  on  this  issue, 
which  are  sopirarted  by  some  substantial  testi- 
mooT,  cannot  be  disturbed  on  appeal,  although 
the  supreme  Court  might  have  reached  a  dif- 
ferent conclusion  in  an  original  investigation 
based  on  the  same  testimony. 

[Sd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  3979-898%  4(S4;  Dec. 
Dig.  I  Ida*] 

Appeal  from  District  Conr^  MePherson 

County. 

Action  by  H.  Battels  against  School  Dis- 
trict No.  118  and  others.  Judgment  for 
plaintiff,  and  a  W.  De  Lano  and  others  ap- 
peal. Affirmed. 

J.  S.  Simmons,  of  Hutchinson,  and  Frank 
O.  JohnsoUf  of  MePherson,  for  apprilants. 
Hettinger  ft  Hettinger,  ot  Hutchinson,  for 

appellee. 

JOHNSTON,  0.  J.  This  action  was  brought 
by  H.  Bart^  to  recover  a  Judgment  for 
material  furnished  to  C.  W.  De  Lano,  as  con- 
tractor, to  be  used  In  the  erection  of  a  six- 
room  schoolhouse  for  school  district  No.  118 
in  MePherson  county,  and  to  oiforce  a  me- 
chanic's lien  therefor.  The  United  States 
Fidelity  ft  Ouaranty  Company  of  Baltimore, 
which  gave  a  bond  for  the  faithful  per- 
formance of  the  contract  by  De  Lano,  was 
made  a  party.  Other  parties  came  in  and 
claimed  Uens  for  labor  and  material,  but  the 
rulings  and  decisions  on  these  claims  are 
not  in  controversy  now.  De  lano  failed  to 
finish  the  building  in  accordance  with  his 
contract,  and  the  school  district,  which  did 
complete  the  building,  asked  damages  for 
the  failure  of  De  Lano  to  furnish  labor  and 
material  in  accordance  with  his  contract,  and 
also  for  the  penalty  specified  In  tbe  contract 
for  foUure  to  complete  it,  to  wit,  $5  a  day 
after  S^tember  10,  1909,  until  October  1, 
190D,  and  f  10  a  day  after  October  1,  1009. 
until  the  buUdlng  was  completed,  and  this 
was  never  done  by  him. 

The  principal  controvo^  between  tbe  par^ 
ties  grew  out  of  the  claims  ot  De  Lano  for 
extra  compensation  for  work  and  labor  done 
upon  the  building,  and  which.  It  la  claimed, 
were  not  included  in  the  contract  The  court 
found  that  he  was  entitled  to  (235.70  for 
extras  provided  by  him.  but  tt»und  against 
a  number  of  things  furnished  and  done  by 
him  which,  it  is  claimed,  were  outside  of  the 
contract   Of  the  claims  not  allowed,  there 
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are  tmt  two  about  whl<A  appellants  now 
complain.  One  is  a  claim  for  |1,300  for 
Tent  flues  and  stacks,  and  the  other  Is  $265 
for  gables  on  the  building.  In  their  appeal 
De  Lano  and  the  guaranty  company  insist 
that  the  eTldeuce  does  not  support  the  find- 
ings and  JndgmeDt  of  the  conrt  In  the  prin- 
cipal or  general  contract,  which  was  execut- 
ed on  May  l,  1909,  De  Lano  was  to  provide 
all  the  material  and  furnish  all  the  labor  to 
erect  the  schoolhouse,  excluding  the  plant 
for  the  heating  and  ventilation  of  the  build- 
ing, for  which  he  was  to  receive  $9,809.50. 
In  the  second  contract,  executed  on  July  8. 
1900,  Lewis  &  Kitchen,  as  well  as  De  Lano, 
agreed  to  provide  for  a  heating  and  ventilat- 
ing plant  In  accordance  with  plans  and  spec- 
ifications which  were  provided.  They  were 
to  famish  all  the  materials  and  do  ail  the 
work  In  installing  a  gravity  furnace  system 
of  beating  and  ventilation  for  $1,400,  $1,200 
of  which  was  for  heating,  and  $200  of  the 
amount,  It  was  stipulated,  was  for  the  brick- 
work of  the  voit  stack  and  vault  for  a  dry 
closet  system. 

There  la  confusion  and  conflict  in  tlie  stlp- 
nlatlons  of  the  contract  as  to  the  rent  flues 
and  stacks,  which  are  referred  to  In  ttie  gen* 
eral  as  well  as  In  the  heating  contra^  In 
the  general  contract  tSien  la  a  provlalon  that 
the  bnllding  is  to  be  completed  acoording 
to  the  plans  and  specifications,  except  as  to 
beating  and  Tentllatlng  and  some  other  Items 
that  are  enumerated,  and  appellants  Insist 
that  everything  famished  and  done  toward 
tlie  flues  and  Btacka  by  the  contractor  con- 
Btitnted  a  part  of  the  heating  and  ventilating 
system,  and  were  extras  wbldi  sbonld  bare 
been  allowed  by  the  trial  court  The  flues, 
chimneys,  and  other  brlckwoA  were  provid- 
ed for  In  the  plane  and  spedflcations  of  the 
general  contract;  and  In  the  second,  or  heat- 
iag,  contract,  which  was  signed  by  De  Lano, 
U  was  expressly  stated  that  the  building  of 
the  flues  and  stacks  devolved  upon  De  Lano. 
Although  he  testified  that  he  did  not  under- 
stand that  they  were  included  In  his  con- 
tract, he  appears  to  imve  interpreted  It  as 
including  them,  because,  before  the  heating 
contract  was  made,  he  had  begun  the  con- 
struction of  the  building,  and  was  carrying 
up  the  flues  and  stacks  with  the  walls  of 
the  building.  That  he  regarded  thexu  as  a 
part  of  Ills  gmeral  contract  is  also  indicated 
by  the  fact  that  he  did  not  then  claim  them 
to  be  extra,  nor  have  their  value  approved 
In  advance  by  the  architect  and  the  owner, 
as  the  contract  provided.  There  was  con- 
siderable oral  testimony  that  the  parties  act- 
ed and  treated  the  flues  and  stacks  as  part 
of  the  contract,  and  that  when  the  second, 
or  beating,  contract  was  made  the  architect 
end  De  Lano,  upon  inquiry,  stated  to  mem- 
bers of  ttie  sciiool  board  that  everything  was 
Included  In  the  contract  Another  reason 
wbr  the  flues  and  stadu  were  not  regarded 
to  be  a  part  of  the  heating  plant  is  that  the 


cost  of  them  about  equaled  the  inlce  paid 
for  the  entire  furnace  and  heating  plant  pro- 
vided for  in  the  second  contract 

As  to  ,  the  gable  which  was  claimed,  to  be 
an  extra,  there  was  testimony  tliat  a  gable 
placed  In  the  roof  was  not  shown  upon  one 
of  the  plans  of  the  building.  The  gable  was 
shown,  however,  on  three  of  the  plans,  but 
appears  to  have  been  omitted  from  what  Is 
called  the  roof  plan.  There  is  testimony  to 
the  effect  that  at  one  time  it  was  the  sub- 
ject of  discussion  with  the  members  of  the 
hoard,  who  Insisted  that  it  was  included  in 
the  contract,  and  the  result  was  that  the 
contractor  made  a  pencil  correction  on  the 
roof  plan  and  put  it  In  the  building  without 
ba\'ing  it  approved  and  provided  for  as  an 
extra.  According  to  one  of  the  witnesses 
the  plan  was  corrected  by  De  Lano  and  the 
lumber  cut  for  the  gable  before  any  question 
was  raised  about  the  omission,  and  before 
any  claim  was  made  that  It  was  not  included 
in  the  contract;  but  this  Is  denied  by  De 
Lano. 

It  thus  appears  that  there  Is  a  conflict  In 
the  oral  testimony  as  to  the  Interpretatkm 
which  the  parties  placed  vpon  the  contract 
on  both  items  for  extras  as  well  as  a  con- 
flict of  testimony  aa  to  what  was  done  nnder 
the  contract  In  this  state  of  the  case  the 
finding  of  the  court  that  the  so-called  extras 
were  not  Intoided  to  be  included  In  the  con- 
tract or  treated  by  the  parties  as  extras  Is 
binding  on  this  appeaL 

Appellants  ask  this  court  to  examine  the 
evidence  Independent  of  the  ivlor  adjudica- 
tion of  the  trial  court,  upon  the  theory  that 
It  is  principally  a  conBtnictl<ni  of  the  contract 
and  the  epedJlcationa  induded  In  It, 
plained  by  ondlspated  oral  testimony.  This 
may  be  dcHie  where  all  itf  the  evidence  aa  to 
the  controverted  points  is  In  writing,  and 
so,  too,  may  findings  be  reviewed  and  set 
aidde  oa  apiwal,  whm  there  la  no  enbatan- 
tlat  testimony  to  support  them.  Here,  how- 
evw,  there  la,  as  we  have  seen,  oral  testi- 
mony of  a  confllctlDg  character  on  the  vital 
points  in  the  case,  and  the  findings  of  the 
trial  court,  based  on  such  a  conflict,  cannot 
be  disturbed  on  appeal,  even  if  this  court 
might  have  reached  a  different  conclusion  in 
an  original  Investigation  of  the  same  testi- 
mony. Counsel  dte  Belknap  v.  Sleeth,  77 
Kan.  164,  93  Pac.  580,  as  an  authority  for  an 
original  conslderatlcfh  of  the  testimony  In 
this  case,  but  there  all  of  the  material  tes- 
timony was  in  wrlUng.  One  witness  testified 
orally,  but  his  evidence  was  upon  a  point 
that  was  not  material  to  the  controversy, 
and  the  case  was  presented  In  this  court  snb- 
stautlally  as  it  was  In  the  district  court. 
In  this  case  there  was  competent  oral  evi- 
dence tending  to  support  the  findings  of  the 
trial  court  It  was  its  province  to  weigh  the 
evidence,  settle  the  conflicts  in  It  and  draw 
all  reasonable  infermces  there^m,  and  to 
set  aside  its  findings  because  this  court  was 
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of  opicilon  that  the  preponderance  of  the 
evidence  was  gainst  tliem  would  be  a  lunir^ 
pation. 

There  appears  to  be  substantial  and  suffi- 
cient evidence  to  sustain  the  findings  of  the 
court,  and  Its  Judgment  will  therefore  be  af- 
firmed. All  the  JosUces  concnirlng. 


ATCHISON,  T.  A  S.  F.  SY.  CO.  BOABD 
OF  OOBTRS  OF  NEOSHO  COUNTY 
et  al. 

(Snpreme  Court  of  Kansas.    April  12,  iSlZ.) 

(Syllalut  by  iht  Court,) 
Statdtes  (I  76*)— CONBnTUnOKAUTT— Sfb* 
OZAL  Act. 

Chapter  88  of  the  Laws  of  1907,  purport- 
Inc  to  ameod  section  1  of  chapter  88  of  the 
Laws  of  1900,  relating  to  the  building  of  cer- 
tain bridges  in  Neosho  county,  is  a  special 
act,  the  purpose  of  which  could  be  effected  by 
a  geoeral  law,  and  must  therefore  be  held  to 
be  repugnant  to  section  17  of  article  2  of  the 
Constitution,  although  the  act  which  It  pur- 
ports to  amend  is  a  valid  special  law. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  H  77%-78%:  Dec  Dig.  |  76.*] 

Appeal  from  District  Court,  Neosho 
County. 

Action  by  the  Atchison.  Topeka  &  Santa 
V6  Railway  Company  against  the  Board  of 
Coiint7  CommlssloDm  of  NeMbo  County  and 
others.  Judgment  for  defendants,  and  plain* 
tUr  appeals.  Reversed. 

Wm.  R.  Smith,  O.  J.  Wood,  and  A.  A 
Scott,  all  of  Topeka,  for  appellant  B.  W. 
Grant,  of  Erie,  for  appellees. 

JOHNSTON,  0.  J.  The  commissioners  of 
Neosho,  county  levied  a  tax  upon  the  prop- 
erty in  the  county  to  pay  for  certain  bridges, 
which  were  built  in  pursuance  of  the  au- 
thority given  by  chapter  88  of  the  Laws  of 
1907.  The  appellant,  the  Atchison,  Topeka 
&  Santa  re  Railway  Company,  challenged 
the  legality  of  the  tax  levied  against  its 
property  for  that  purpose,  and,  having  paid 
the  same  under  protest,  brought  this  action 
to  recover  $690.52,  the  amount  of  the  bridge 
tax.  Upon  a  demurrer  to  its  petition  the 
trial  court  held  that  the  tax  was  valid,  and 
from  Its  decision  an  appeal  was  taken. 

The  right  of  recovery  depends  upon  the 
Talidlty  of  the  act  under  which  the  tax  was 
levied.  The  ground  of  attack  is  that  the  act 
Is  special  legislation  and  repugnant  to  sec- 
tion 17  of  article  2  of  the  Constitution.  It 
applies  only  to  Neosho  county,  and  only  pur- 
ports to  affect  three  of  the  bridges  of  that 
county.  It  is  obviously  special  in  its  na- 
ture, and  it  is  undoubtedly  a  case  in  which  a 
general  law  could  be  made  applicable.  Coun- 
sel for  appellee  concedes  the  contention  that 
the  act  Is  local  and  special  in  form  and  pur- 
pose, and  frankly  says  that  If  it  had  orig- 
inated since  section  17  of  article  2  of  the 
Constltatlon  had  been  amended  it  would  be 


clearly  invalid.  It  Is  insisted,  however,  that 

the  act  cannot  be  regarded  as  new  legisla- 
tion, but  merely  as  an  amendment  of  sec- 
tion 1  of  chapter  88,  Iaws  of  1905,  and  that 
chapter  was  enacted  before  the  adoption  of 
the  amendment  of  1906,  which  SB.n  the 
courts  the  final  determination  of  the  quee- 
tlon  whether  a  general  law  was  applicable 
and  could  hare  accomplished  the  purpose 
fbr  which  a  special  law  was  enacted.  It  has 
been  decided  that  this  coostituttonal  amend- 
ment is  prospecttve  in  its  operation  and  does 
not  apply  to  laws  enacted  prior  to  its  adop- 
tion. State  T.  Cox,  79  Kan.  030.  99  Pac. 
1128.  The  special  act  of  U05  must  there- 
fore be  treated  as  a  valid  law,  and  It  la  con- 
tended that  an  enactment,  confessedly  spe- 
cial in  its  nature,  may  at  this  time  be  added 
to  or  substituted  for  some  or  all  of  the  sec- 
tions of  a  valid  special  law  by  way  of 
amendment. 

The  original  act  of  1905  provided  that 
three  bridges  should  be  erected  at  certain 
points  In  Neosho  county  at  a  cost  of  ¥6,000 
each.  To  obtain  funds  for  the  building  of 
the  bridges,  authority  was  given  to  the  coun- 
ty commissioners  to  levy  taxes  and  Issue 
warrants.  In  1907  the  first  section  of  the 
law  of  1905  was  taken  out  of  the  act,  and 
there  was  substituted  for  it  another  act, 
whldi  authorized  the  building  of  one  of  the 
bridges  at  a  cost  of  $12,000  and  each  of  the 
other  two  at  a  cost  of  $6,000.  It  thus  ai>- 
pears  that  a  change  was  made  In  one  of  the 
substantial  provisions  of  the  act,  and  the 
section  for  which  the  new  act  is  a  substitute 
was  expressly  repealed.  However,  it  Is  im- 
material to  what  extent  the  act  of  1907 
amends  that  of  1905,  or  whether  the  amend- 
ed act  Is  to  be  inserted  In  and  treated  as  a 
part  of  the  former.  The  later  act  embodies 
new  legislation.  It  Is  admitted  to  be  special 
legislation.  No  special  legislation  is  excepted 
from  the  limitation  of  the  Constitution.  The 
effect  of  the  limitation  cannot  be  avoided  by 
dressing  special  legislation  in  the  garb  of 
an  amendment  to  an  earlier  act.  We  have 
a  multitude  of  special  acts,  relating  to  a 
great  variety  of  subjects,  which  were  passed 
prior  to  the  recent  amendment  to  the  Con* 
stltutlon,  and  if  it  were  held  that  these 
could  be  amended  by  special  legislation  the 
amendment  would  have  little  effect  The 
Legislature  may  amend  statutes  by  sub- 
stituting one  provision  for  another,  whethw 
cognate  or  not,  providing  the  new  provision 
comes  fairly  within  the  subject  expressed  in 
the  title  of  the  earlier  act  If  the  theory 
of  appellees  was  adopted,  it  would  be  com- 
paratively easy,  therefore,  for  the  Legisla- 
ture to  achieve  Its  ends  in  great  part  by 
special  legislation,  and  in  that  way  defeat 
the  purpose  of  the  constitutional  restriction 
which  was  intended  to  prohibit  the  doing  of 
anything  by  a  special  act  which  can  be  ef- 
fected by  a  general  law.  It  the  other  view 
were  taken,  it  would,  in  effect,  mean  that  the 
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Legislature  might  accomplish  any  of  ita  pur- 
poses by  a  special  act,  Inclnding  those  which 
could  be  effected  by  a  general  law,  proTldlng 
they  were  disguised  as  am^dments  of  ex- 
isting statutes. 

That  the  purpose  sought  to  be  accomplish- 
ed by  the  s[>eclal  act  In  question  can  be 
reached  by  a  general  law  Is  demonstrated  In 
Anderson  t.  Cloud  County,  77  Kan.  721,  735, 
95  Fac.  583,  58a  It  was  there  said:  "To 
enact  a  general  law  on  the  subject,  giving 
to  boards  of  county  commlsBloners  In  every 
county  in  the  state  authority  to  build  or  re- 
move bridges,  appropriate  funds,  and  issue 
bonds  to  meet  the  expense  tliereof,  under 
such  restrictions  and  limitations  upon  their 
authority  In  the  premises  as  the  Legislature 
may  deem  wise  and  salutary,  would  not  re- 
quire more  than  ordinary  skill  In  the  science 
of  legislation." 

The  act,  being  special  legislation,  violates 
the  constltatlonal  limitation;  and  hence  It 
furnished  no  authority  for  the  levy  of  the 
bridge  tax  wblCh  appellant  waa  compelled 
to  pay. 

The  judgment  will  therefore  be  reversed 
and  the  cause  remanded,  with  the  direction 
to  overrule  the  demurrer  to  the  petition  of 
appellant.  All  the  Justices  concurring. 


AABON  et  aL  v.  HISSOUBI  ft  K.  TELE- 
PHONE CO.t 

(Supreme  Court  ci  Kansas,   ^ril  12,  1913.) 

(SfUaTm     the  Court.; 

1.  Teleo^aphs  xhd  Tcuphohes  (i  15*)— 

USB  OF  POIXB— PEBSOITAI.  INJURIES— CaBZ 

Rbk}t:ibed. 

One  telephone  companr  which  tells  to  an- 
oUier  the  right  to  mamtain  a  wire  upon  its 
poles  is  liable  for  an  Injury  to  an  employ^  of 
the  other  company,  who  is  himself  free  froiD 
fault,  which  is  occasioned  by  the  failure  of 
the  owning  company  to  use  reasonaUe  dili- 

Ssnea  to  keep  the  poles  In  soch  condition  that 
ley  can  be  used  inth  safety  in  the  customary 
manner. . 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  9:  Dec.  Dig.  | 
15.*] 

2.  Telbqeaphs  and  Telephones  (|  IB*)— 
•  Use  ot  Pox«— NxoLiasnoB— Liabiutt. 

In  that  situation,  where  the  owning  com- 
pany for  the  purpose  of  installing  a  new  set 
of  poles  has  stripped  its  wires  from  the  old 
ones,  and  an  employ^  of  tho  other  company 
is  killed  while  removing  the  remaining  wire 
by  the  breaking  of  a  pole  caused  by  a  weak- 
ness not  discoverable  by  mere  observation,  it 
is  not  necessarily  relieved  from  liability  by 
the  fact  that  it  was  engaged  in  replacit^  the 
old  poles. 

[Ed.  Note.— For  other  cases,  see  Telegrapha 
and  Telephones,  Cent  Dig.  |  0;  Dec  Dig.  { 
15.*] 

8.  Telbqeaphb  and  O^lephonbs  (I  15*)— 
Use  or  Poubs— NsaLxaxROB— Washzho  ow 

DANOm. 

In  that  situation  a  general  warning  to  the 
workman  to  be  careful  while  remonng  the 
wires  is  not  necessarily  suffident  to  relieve 


the  owning  company  from  further  responsl- 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Gent  |  9;  Dec.  Dig.  I 
15.*] 

4.  Telegbaphs  and  Telephones  (|  15")— 
Use  of  Poles— Contbibutobt  Negliqesce. 

In  that  sltoatian  the  owning  company  is 
not  as  a  matter  of  law  exempt  from  liability 
on  the  ground  that  t^e  workman  was  bound  at 
his  peril  to  ascertain  the  condition  of  the  iiole 
before  climbing  it. 

[Ed.  Note.— For  other  eases,  see  Telegraphs 
and  Telephones,  Cent  I^.  I  9;  Dec,  Dig.  1 
15.*] 

5.  Death  (|  99*)— Damages, 

Under  the  evidence,  an  allowance  of  $10,- 
000  to  the  parents  for  the  death  of  their  son 
Is  held  to  have  been  excesrive. 

[Ed.  Note.— For  other  cases,  see  Death,  Gent 
Dv.  H  12B-1S0:  Dee.  Dig.  i  99.*] 

Appeal  trom  Dlstrtet  Coort,  Leavenworth 

County. 

Actton  bj  Michael  Aaron  and  Jeanette 
Aaron  against  the  Mlsaourt  ft  Kansas  Tele- 
phtme  Company.  Judgment  for  plalntUb, 
and  defaidant  aiqiwals.  Modified  and  af- 
firmed. 

Oleed,  Hunt  &  Palmer,  of  Topeka,  for  ap- 
pellant John  T.  O'Eeefe  and  Lee  Bond, 
both  of  Leavenworth,  and  M.  N.  McNau^- 
ton.  of  Tonganoxie,  for  app^lees. 

MASON,  J.  A  partnership  wblcfa  was  con- 
ducting a  local  telephone  bneAness  attached 
a  wire  to  a  line  of  poles  of  the  Mlssoarl  & 
Kansas  Telephone  Company  under  a  contract 
allowing  this  to  be  done  for  an  agreed  con- 
sideration. The  owner  of  the  poles,  which 
will  be  spoken  of  as  the  telephone  company, 
was  engaged  In  replacing  them  by  a  new  set 
For  this  purpose  It  had  a  crew  of  men  at 
work  removing  from  the  old  poles  all  of  Its 
own  wires  excepting  one,  whi<^  was  describ- 
ed as  a  "dead"  wire.  Walter  Aaron,  in  the 
employ  of  the  partnership  referred  to,  was 
following  this  crew,  and  removing  the  two 
remaining  wires.  For  this  purpose  he  climb- 
ed a  pole  from  which  all  but  these  two  wires 
had  been  removed.  He  took  one  off,  and  as 
be  loosened  the  other  the  pole  fell  with  him, 
inflicting  Injuries  from  which  he  died.  His 
parents  sued  the  telephone  company,  alleg- 
ing Its  negligence  to  have  been  the  cause  of 
his  death.  They  recovered  a  judgment,  and 
the  defendant  appeals. 

The  defendant  maintains  that  there  was  no 
evidence  of  any  negligent  act  or  omission  on 
its  part  that  could  have  been  the  proximate 
cause  of  the  Injury.  The  Injured  workman 
was  not  its  employ^,  and  its  liability  cannot 
be  based  ui)on  principles  peculiar  to  the  re- 
lation of  master  and  servant  The  plaintiffs 
contend  that  the  Injury  resulted  from  the 
neglect  of  two  duties  which  the  telephone 
company  owed  to  the  local  telephone  company 
and  its  employes,  to  keep  the  poles  In  such 
condition  that  it  was  safe  to  <^imb  them  for 
any  purpose  connected  with  the  maintenance 


•Tor  other  oasts  see  nms  toplo  and  sMUen  NDHBBB  im  Dee.  Dig.  ft  Am.  Dig.  Kqr-No.  Sertos  *  R^'r  Ittd«i« 
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of  tbe  telepbone  wire  of  tbe  partnarsbU^  and, 
If  any  of  them  were  in  sodi  condition  as  to 
make  tbls  unsafe,  to  give  a  snfllclwt  warn* 
Ing  of  that  fact 

{1]  The  telephone  company  In  selling  tbe 
privilege  of  attaching  a  wire  to  Its  poles  by 
fair  Implication  assumed  an  obligation  to  use 
reasonable  dU^ence  to  keep  them  in  sn<^ 
condition  that  they  could  be  used  with  safety 
Is  tbe  customary  manner ;  and  this  obliga- 
tion Inured  to  the  benefit  of  the  employes  of 
tbe  local  company.  Tbe  company  owning  the 
poles  necessarily  knew  that  tbe  employes  of 
the  other  company  would  make  use  of  the 
poles,  and  in  legal  ccmtemplatlon  Invited 
tbem  to  do  so;  It  Is  not  absolved  from  lia- 
bility by  tbe  want  of  contractual  relation 
with  them.  The  case  is  within  the  principle 
thus  stated:  "One  who  supplies  a  thing  for 
such  use  by  othefs  that  it  is  obvious  that 
any  defect  will  be  likely  to  result  in  Injury 
to  those  BO  using  It  is  liable  to  any  person 
who,  using  it  properly  for  the  purpose  for 
which  It  la  supplied,  is  injured  by  its  defec- 
tive condition.  The  doctrine  of  luvitaUon  has 
been  Invoked  as  a  ground  of  liability  in  such 
cases,  proceeding  upon  the  theory  that  he 
wbo  furnishes  a  thing  for  a  certain  use  by 
others  invites  others  to  use  it,  and  ia  there- 
fore bound  to  make  it  safe  tOr  such  pnrpoee." 
29  Cyc.  484. 

In  a  celebrated  case  involving  tbe  basis  of 
noncontractual  liability  for  negligence,  Sir 
WUliam  Ballot  Brett,  Master  of  the  Bolls, 
deduced  from  the  prior  decisions  a  compre- 
hensive principle  which  he  expressed  in  this 
language:  "Whenever  one  person  Is  by  cir- 
cumstances placed  in  such  a  position  with 
regard  to  another  that  every  one  of  ordinary 
sense  who  did  tlUnk  would  at  once  recognize 
that,  if  he  did  not  use  ordinary  care  and  skill 
In  his  own  condnct  with  regard  to  those  dr- 
comstauces,  be  would  cause  danger  of  Injury 
to  the  person  or  property  of  tbe  other,  a  duty 
arises  to  use  ordinary  care  and  skill  to  avoid 
such  danger."  Heaven  v.  Pender,  L.  B.  11 
Q.  B.  Dlv.  503.  S09.  This  general^Uon  has 
met  vrith  jadlda!  approval  in  this  country 
as  well  as  In  England.  Huber  v.  La  Crosse 
Caty  R.  Co.,  92  wis.  636,  66  N.  W.  708,  31 
L.  R.  A.  683,  53  Am.  St  Bep.  940.  See,  also, 
note,  46  li.  R.  A.  41, 109;  1  Thompson  on  tbe 
Law  of  Nesllgence,  I  079  ;  2  Cooley  on  Torts 
(Sd  Ed.)  p.  1491.  The  facts  of  the  case  are 
unusual,  and  we  find  no  precise  parallel  in 
the  decisions,  but  the  circumstauce  that  the 
telephone  company  remained  In  full  control 
of  the  poles  is  a  sufOdent  basis  for  establish- 
ing a  noncontractual  liability.  Of  this  phase 
of  the  matter  It  has  been  said:  "No  question 
has  ever  been  raised  as  to  the  propriety  of 
the  rule  that,  provided  the  plaintiff  has  a 
right  to  be  where  he  was  at  the  time  he  was 
Injured,  the  fact  that  the  defendant  or  his 
servants  bad  control  of  the  iojurlous  agency 
is  a  sufficient  ground  for  requiring  bim  to 
Indenmlfy  the  plaintiff  independently  of  the 
qnestions  whether  there  was  or  was  not  any 


prirl^  of  contract  between  them,  and  wheth- 
er the  injurious  agency  was  real  or  personal 
property,"  Note,  46  L.  B.  A.  3a  Such  a 
llablllt7  is  measured  by  the  same  standard 
as  that  of  an  employer  to  his  employ&  The 
cases  cited  bear  out  this  statement  of  the 
same  note:  "Whether  the  person  who  owns 
or  supplies  the  agency  which  caused  the  in- 
jury occupies  the  position  of  master  or  Is  a 
mere  stranger  as  respects  the  servant  in- 
jured, the  duty  Incumbent  on  him  must  nec- 
essarily be  measured  by  the  standard  of 
'ordinary  care,'  and  neither  on  principle  or 
authority  Is  there  any  reasonable  ground  for 
arguing  that  this  expression  can  have  a  dif- 
ferent meaning  in  cases  Involving  an  ex- 
posure of  tbe  servant  to  exactly  the  same 
perils  simply  because  tbe  party  who  subjects 
bim  to  those  perils  Is  not  his  masta."  Note, 
46  L.  B.  A.  62. 

[2]  If  no  c^nge  of  poles  had  been  In  prog- 
ress, and  a  pole  bad  broken  while  Walter 
Aaron  was  climbing  It  to  attach  or  repair 
the  wire,  causing  him  to  fell,  he  beti^;  with- 
out fault  in  the  matter,  liability  of  the  com- 
pany could  be  based  upon  Its  negligence  In 
permitting  the  pole  to  become  defective.  But 
the  defendant  argues  that  there  could  be  no 
liability  here  for  allowing  the  pole  to  be- 
come weakened,  because  the  telephone  com- 
pany was  in  the  act  of  putting  In  a  line  of 
new  poles,  a  course  adapted  to  remedy  any 
existing  defect  The  reason  for  the  sub- 
stitution of  new  poles  was  not  shown.  It 
does  not  affirmatively  appear  that  It  was  be- 
cause the  old  poles  were  worn  out  or  were 
regarded  as  unsafe.  In  any  event  the  pro- 
cess of  substitution  Involved  the  climbing  of 
the  old  poles  for  the  purpose  of  detaching 
the  wires.  If  the  telephone  company,  after 
having  stripped  tbe  old  poles  of  its  own 
vrtres  (excepting  the  one  described  as  "dead"), 
ought  reasonably  to  have  expected  that  some 
employ^  of  the  local  company  in  the  course 
of  the  removal  of  the  other  wire  might  be  In- 
jured by  climbing  a  pole  which  was  unsafe 
for  that  irarpose  because  of  a  weakness  not 
apparent  but  discoverable  by  methods  In 
ordinary  use,  it  was  bound  to  use  reason- 
able diligence  to  prevent  this,  and,  if  It  neg- 
lected to  do  BO,  It  was  liable  for  any  Injury 
resulting  from  such  omission.  We  think  each 
of  these  hypotheses  had  support  In  the  evi- 
dence, and  therefore  that  the  question  of 
liability  was  rightfully  submitted  to  the 
jury.  It  was  shown  that  the  pole  that  fell 
broke  off  at  the  surface  of  tbe  ground ;  that 
It  was  hollow,  but  Its  outside  appearance 
gave  no  indication  of  this  fact;  a  witness 
who  bad  been  In  the  service  of  the  telephone 
company  for  18  years  testified  that  the  cus- 
tomary method  of  ascertaining  whether  a 
pole  had  become  unsafe  was  by  thrusting  a 
sharp  crowbar  Into  the  portion  below  the 
ground,  or  by  pressing  against  It  with  a  long 
pole  having  a  sharpened  Iron  at  the  end; 
that  tbe  practice  was  for  the  safety  of  the 
poles  to  be  tested  aqd  the  unsafe  oneB  mark- 
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ed  before  tbe  workmen  undertook  to  strip 
the  wires  from  a  line  of  poles.  The  wires 
themselTes  might  help  to  support  a  weak 
pol^  and  whatever  danger  there  was  In 
climbing  It  woold  naturally  be  Increased  by 
th^r  removal. 

[9]  The  CTiploy£s  of  the  telephone  com- 
pany may  have  been  perfectly  safe  In  the 
work  they  were  doing,  and  yet  the  situation 
may  have  required  some  such  precaution  as 
that  suggested,  for  tbe  benefit  of  whatever 
person  should  remove  tbe  last  wire.  Tbe 
Jury  found  that  an  employ^  of  the  defend- 
ant had  warned  the  president  of  the  local 
company  In  a  general  way  to  be  careful  while 
removing  the  wires,  and  he  had  repeated  the 
warning  to  Walter  Aaron;  nothing  being 
said  In  either  case  about  this  particular  pole. 
This  cannot  be  held  as  a  matter  of  law  to 
have  been  sufficient  to  absolve  the  telephone 
company  from  further  responsibility. 

[4]  The  defendant  further  maintains  that 
the  evidence  conclusively  established  that 
tbe  Injured  workman  was  guilty  of  contribu- 
tory negligence,  because  reasonable  care  for 
his  own  safety  required  him  to  examine  into 
the  condition  of  the  pole  before  climbing  It, 
and  such  examination  would  have*  shown  it 
to  be  dangerous.  The  right  of  a  "lineman" 
to  recover  for  injuries  resulting  from  a  de- 
fect Id  the  pole  on  wblcb  he  Is  working  bas 
been  affirmed  and  denied.  Note,  15  Ann. 
Cas.  598;  note,  Ann.  Gas.  1912B,  467;  note, 
21  L.  R,  A.  (N.  S.)  774;  note,  30  L.  R.  A-  (N. 
S.)  477;  notes,  26  L.  R,  A.  (N.  S.)  50».  1195. 
In  each  of  the  cases  to  which  the  two  notes 
last  cited  are  appended  the  injured  work- 
man was  employed  by  a  company  other  than 
that  owning  the  poles;  but  as  be  sued  bis 
own  employer  no  point  was  developed  hav- 
ing on  ttiat  accomit  any  special  application 
bere.  There  can  be  no  hard  and  fast  rule 
that  any  workman  whose  duties  require  him 
to  climb  a  telephone  pole  mast  Judge  of  Its 
condition  at  his  peril.  Here  there  was  posi- 
tive evidence  of  a  custom  to  have  an  Inspec- 
tion made  by  some  one  else.  At  the  time  of 
bis  death  Walter  Aaron  was  19  years  old, 
and  had  been  working  fiir  Uie  local  telephone 
company  2  or  8  weeks.  He  wa»  not  shown 
to  have  had  any  other  experience.  The  Ques- 
tion whether  tats  conduct  preclnded  a  recov- 
ery was  for  the  Jury. 

A  numbw  of  trial  rulings  are  compUbaed 
of.  A  witness  ms  allowed  to  be  asked  whose 
duty  It  was  to  inspect  the  poles,  and  otber 
similar  questions.  The  form  was  objection- 
able, bnt  no  prejudice  resulted,  fbr  bis  an- 
swers as  a  whole  lAowed  plainly  that  what 
be  was  undertaking  to  do  was  to  describe 
t&e  usual  practice  as  be  had  observed  It 
An  obJectUm  Is  made  to  an  bistructlon  be- 
cause It  seemed  to  allow  the  Jury  to  detei^ 
mine  what  tbe  defendant's  duty  was.  In  ef- 
fect, however,  tbe  court  Instructed  that  It 
was  the  duty  of  thB  defendant  to  use  reason- 
able precautlonfl^  and  left  the  Jury  to  deter^ 


mine  whether  certain  conduct  was  necessary 
to  that  end,  and  therefore  became  Its  duty. 
The  Jury  were  told  that  it  was  the  duty  of 
the  defendant  to  keep  the  poles  in  a  reason- 
ably safe  condition.  A  more  accurate  state- 
ment would  have  been  that  its  duty  ms  to 
use  reasonable  diligence  to  mdke  them  safe, 
bnt  the  failure  to  observe  tbe  distinction  does 
not  warrant  a  reversal,  for  upon  the  whole 
charge  It  does  not  appear  that  any  miscon- 
ception on  tbe  pert  of  tbe  Jury  was  probable. 
Kamera  v.  BoUer  Works,  82  Ean.  432,  108 
Pac.  806.  An  instruction  was  given  to  the 
effect  that  the  company  was  liable  if  tbe  In- 
Jury  resulted  without  fault  of  tbe  person 
injured  by  reason  of  a  hidden  defect  of  which 
the  defendant  knew  or  would  have  known 
if  It  bad  exercised  reasonable  diligence.  If 
the  defendant  actually  knew  of  the  defect, 
its  liability  would  depend  upon  whether  it 
used  due  care  to  warn  tbe  workman,  but 
that  aspect  of  the  matter  Is  made  sufficiently 
clear  elsewhere  in  tbe  cbaige.  An  Instruo- 
tion  that  ordinary  care  on  the  part  of  the 
injured  person  may  be  inferred  from  the  In- 
stinct of  self-preservation  is  criticised  on  the 
ground  that  it  should  have  been  limited  by 
tbe  phrase,  'in  the  absence  of  evidence  to 
tbe  contrary."  Tbe  language  used  does  not 
suggest  that  the  Inference  referred  to  would 
necessarily  overcome  positive  evidence^  but 
properly  leaves  the  matter  to  tbe  Jury.  The" 
contention  Is  made  that  several  of  the  spe- 
cial findings  were  without  support  in  the 
evidence.  The  Jury  found  In  answer  to  ques- 
tions that  Walter  Aaron  was  completing  the 
work  of  the  gang  ahead  of  him ;  that  he  was 
working  indirectly  for  the  defendant  under 
the  defendant's  foreman.  There  was  a  sense 
in  which  these  answers  were  Justified.  The 
evidence  showed  that  Aaron  was  removing 
the  dead  wire  owned  by  the  telephone  com- 
pany, but  left  on  the  poles  by  Its  foreman. 
Tbe  defendant  Introduced  no  evidence  what- 
ever, and  tbe  presence  of  this  wire  is  not  ex- 
plained. There  was  room  toT  tbe  Inference 
that  tbe  defendant  was  Interested  In  having 
it  removed  before  tbe  poles  were  taken  down, 
and  therefore  that  to  that  extent  Aaron  waa 
doing  work  for  its  benefit  In  any  event  no 
prejudice  resulted,  for  tbe  Judgment  was  not 
based  on  tbe  Ibeoty  that  be  was  In  Its  em- 
ploy, the  Jury  also  said  there  vnis  no  di- 
rect evidence  whether  Aaron  Inspected  the 
pole  before  climbing  It  Several  witnesses 
testified  that  tta^  did  not  see  him  do  so,  al- 
ttaougli  he  was  within  ttielr  sight  Tbe  eivl- 
dence  was  far  from  condnslve,  and  might 
well  be  characterized  as  not  direct  The 
finding  as  to  tbe  grounds  of  negligence  Is  not 
clearly  expressed,  but  we  interpret  it  as 
meaning  that  tbe  defendant  was  ne^igent  la 
using  an  unsafe  pole  and  in  failing  to  give 
warning  of  Its  condition. 

[S]  The  defendant  maintains  that  the 
amount  of  recovery  allomd— 110,000— was 
too  large.    Under  our  statute  the  damages 
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must  be  estimated  solely  npon  the  basis  of 
compensation  for  pecuniary  loss.  A.  T.  A: 
S.  F.  R.  Go.  T.  Brown,  Adm'r,  26  Kan.  4^; 
RaUway  Co.  t.  Ryan,  62  Kan.  682,  64  Pac. 
603.  The  parents  were  entitled  to  recover 
what  their  son  would  probably  have  earned 
during  his  minority,  less  the  probable  ex- 
pense  of  bla  maintenance,  and  in  addition 
thereto  such  sum  as  he  would  hare  been 
likely  to  contribute  to  their  support,  or  to 
the  support  of  either,  after  he  became  of 
age.  Railroad  Co.  v.  Cross,  58  Kan.  424,  49 
Paa  699.  The  deceased  was  the  oldest  of 
six  children.  Nothing  is  shown  as  to  his 
parents*  flnandal  circumstances  beyond  the 
fact  that  they  owned  their  home.  The  fa- 
ther was  townsblp  assessor.  He  was  at  the 
time  of  the  trial  54  years  of  age;  his  wife 
being  44.  Walter  at  the  time  of  bis  death 
was  receiving  "pomlbly"  $1.60  or  $1.75  a  day. 
He  had  at  one  time  been  deputy  township 
assessor,  receiving  $3  a  day.  His  mother 
testlfled  that  during  this  time  the  money  was 
kept  for  Urn,  be  buying  what  be  wanted  as 
lie  needed  it— high  school  books  and  cloth- 
ing—and tiiat  Bdie  received  a  part  of  it 
Tbete  was  no  farther  testimony  regarding 
the  dhposal  of  hla  wages  or  his  contribution 
to  the  sui^rt  of  the  family.  This  was  BUb- 
Btantially  all  the  evidence  that  bore  upon  the 
extent  of  the  plaintUTs  pecuniary  loss.  We 
think  It  Called  to  Justify  so  lai^  an  award. 
What  rate  of  Interest  the  amount  allowed 
should  be  regarded  as  capable  of  earning  is 
debatable,  An  annuity  payable  Jointly  to  a 
husband  of  64  and  a  wife  of  44  until  the 
death  of  one  of  them,  and  thereafter  for  life 
to  the  survlTor,  can  be  purchased  at  the  rate 
of  $1,973.30  tor  each  flOO.  Ten  thousand 
dollars  would,  therefore,  be  more  than 
enough  to  secure  to  the  plaintiffs  tlie  pay- 
ment of  $500  a  year  for  so  long  as  either 
should  live.  At  the  time  of  the  death  of 
their  son  tb^  were  aged,  respectively,  50 
and  40,  and  such  an  annuity  would  have 
cost  them  $2,099.70  for  each  $100.  While 
the  amount  that  their  son  would  probably 
have  contributed  to  their  support  if  he  had 
lived  is  not  capable  of  exact  computation,  it 
seems  clear  that  there  was  no  basis  In  the 
evidence  for  expecting  that  his  btithimI  con- 
tribution would  reach  anything  like  so  high 
an  average  as  $500.  In  determining  what 
allowance  should  be  deemed  excessive  little 
aid  Is  to  be  had  from  the  adjudications,  for 
each  case  turns  upon  its  peculiar  facts.  In 
this  state  recoveries  by  parents  for  the  death 
of  a  child  have  been  sustained  where  th^ 
amounted  to  $4,000  (Rallwny  Co.  v.  Fajardo, 
74  Kan.  314,  86  Pac;  301)  and  $4,500  (St  L. 
&  S.  F.  Rly.  Co.  V.  French,  66  Kan.  684,  44 
Pac.  12),  and  set  aside  as  excessive  where 
they  amounted  to  $3,000  (A  T.  &  S.  F.  Rid. 
Co.  V.  Brown,  Adm'r,  26  Kan.  443)  and  $1,- 
500  (Goal  Co.  v.  Umb,  47  Kan.  469,  22  Pac. 
181).   A  mere  comparison  of  the  amount  ot 


the  Judgment  with  that  sustained  or  set  aslde- 
in  other  cases  Is  obviously  of  little  value,  es- 
pecially with  respect  to  decisions  in  other 
Jurisdictions,  where  the  measure  of  recovery 
is  dlCTerent  Cases  are  collected  in  notes  in 
12  Am.  St  Rep.  381,  70  Am.  St  Rep.  669,  and 
18  Ann.  Gas.  1209.  See,  also,  4  Sedgwick  oa 
Damages  (8th  Ed.)  |  1367,  and  1  White  on 
Personal  Injuries,  |  206.. 

We  are  of  the  opinion  that  the  Judgment- 
is  excessive,  but  not  so  much  so  as  to  suggest 
the  Influence  of  passion  or- prejudice.  Ar- 
gentine V.  Bender,  71  Kan.  422,  80  Pac.  935. 
Upon  a  careful  consideration  we  have  con- 
cluded that  $6,000  is  as  large  a  Judgment  as- 
should  be  permitted  to  stand  under  the  erl- 
denoe. 

The  Judgment  will  be  reduced  to  $6,000,. 
and,  as  so  modified,  affirmed,  subject  to  the- 
right  of  the  plalnaiTs  to  require  a  new  trial 
upon  the  question  of  the  amount  of  damages 
sustained  by  filing  with  the  clerk  of  the  dis- 
trict court  a  request  therefor  within  20  daye 
after  the  mandate  of  this  court  shall  have 
been  Issued.   All  the  Justices  concurring. 


GARNER  V.  HORNEIR.  t. 

(Supreme  Court  of  Kansaa    April  12,  1913.> 

Afpbai,  and  SatBos  (J  1010*>—PmDiNas— Evi- 
dence. 

FindinES  of  tact  sustained  by  competent 
evidence  wul  not  be  set  aside  on  appeal,  m  the 
absence  of  error  of  law. 

[Ed.  Note.— Fbr  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  8979-S9S2,  4024 ;  Dec.  Dig. 

Appeal  from  Dlstrlet  Omirt,  Ford  iVmntr. 

4ction  by  T.  F.  Gamer  agabist  A.  U.  Hor- 
ner. From  Judgment  for  defendant,  plains 
tiff  appeals.  Affirmed. 

Robt  Oarvin,  of  St  John,  and  Francis  C. 
Price,  of  Ashland,  for  appellant  T.  A. 
Scates  and  A  F.  Watklns,  both  of  Dodge 
City,  and  Ghas.  0.  CUUn,  ot  Kingman,  for 
appellee. 

FEB  CURIAM.  The  Judgment  appealed 
from  Is  for  a  balance  found  to  be  due  upon 
an  accounting  between  partners.  No  error 
Is  alleged  except  in  the  findings  of  fact 
These  findings  appear  to  be  sustained  by 
competent  evidence,  and  therefore  wUl  not 
be  set  aside. 

The  Judgment  is  affirmed. 


BANK  OF  TOPEKA  v.  SADLER. 
(Supreme  Court  of  Kansas.    April  12,  1913.) 
(Byllabut  by  the  Court.) 

1.  JUDOICKNT  (I  570*)— VOLDHTABT  DiSiaSS- 

Following  Deming  v.  Douglass,  60  Kan, 
738,  57  Pac  954,  it  is  held  that  a  plaintiff  In 
ejectment,  who  has  volantarily  dismissed  his  ac- 
tion, after  .a  Judgment  upon  a  first  trial  had 
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be«n  Mt  adde  under  th*  itatate  (now  repealed) 
aUowlns  a  Hoond  trial  aa  a  matter  of  ncbt.  la 
resardra  aa  baTing  thereby  permanently  aban* 
doned  his  claiiD,  and  can  maintain  no  further 
action  thereon. 

[Bd.  Note.— For  other  caaei.  Me  Judgment. 
Oent  Die.  tt  1028-1034,  lOaO-iMO,  IM^ 
1046.  U&;  Dec  Dig.  {  670.*] 

2.  JtTDOlOIfT  0  UT*)— Toluhtabt  DlBlCiaB- 
AL— Dnsor. 

One  who  haa  In  that  manner  lost  the  right 
to  mEUntala  snch  an  action  cannot,  by  takiog 
poasesslon  of  the  land  while  temporarily  vith- 
out  an  actual  oocapant;  acquire  the  right  to 
asaert  Ua  claim  Of  title  by  way  of  defense. 

[Ed.  Note^Fw  other  cases,  see  Judgment 
Cent.  Dig.  H  1002,  1180,  1154;  DeoDig.  i 
617.*] 

3.  JuDGiCEiTT  (f  625*)— Rboitau  xir  Rbcobd— 
Vacation  or  JnDOiOBNT-tGBonnDS. 

A  recital  in  the  record  of  an  ejectment  ac- 
tion that  a  judgment  upon  a  first  trial  waa  va- 
cated for  good  cause  shown,  upon  application 
of  the  unancceasful  par^,  notice  thereof  being 
entered  on  the  Journal,  u  to  be  interpreted,  in 
the  absence  of  anything  further  to  Indicate  the 
contrary,  aa  showing  that  the  judgment  waa 
vacated  upon  a  demand  made  aa  a  matter  of 
right 

[Bd.  Note.— For  other  cases,  see  Jodnnent, 
Gent  Dig.  H  BflS>  96%  0S2)4;  DecTDig.  i 
625.*] 

Appeal  tnm  DlBtilct  Court,  Gbantaaqua 
County. 

Action  by  tbe  Bank  of  Topeka  against  M. 
G.  Sadler.  Judgment  for  plaintiff,  and  de- 
fendant appeala  Affirmed. 

H,  E.  Sadler,  of  Sedan,  for  ai^llant  D. 
B.  Hlte  and  Mulnne  ft  Oaolt,  all  of  Topeka, 
for  appellee. 

lUASON,  J.  Id  June,  1903,  M.  a  Sadler, 
ttie  grantee  In  several  tax  deeds,  dated  Sep- 
tember 21,  1001,  brought  ejectmrat  based 
thereon  against  Alfred  P.  Reid,  the  holder  of 
the  patent  title;  other  defendants  b^ng 
joined.  A  first  trial  resulted  In  a  Judgment 
for  the  defoidanta.  Upon  application  of  the 
plaintiir  the  judgment  was  vacated  and  the 
cause  was  continued  until  the  next  term  of 
court,  when  it  was  dismissed  upon  the  vol* 
untary  application  of  the  plaintiff.  In  Janu- 
ary. 1904,  the  Bank  of  Topeka  acquired 
Beid's  title  and  rented  the  land.  The  tenant, 
without  the  knowledge  or  consent  of  the 
bank,  abandoned  It  On  September  4,'  1904, 
M.  C.  Sadler,  finding  it  thus  without  an  ac- 
tual occupant,  took  physical  possession.  On 
February  11,  1911,  the  bank  brought  eject- 
mmt  a^inst  her  (M.  OL  Sadler).  The  court 
found  the  facts  substantially  as  above  stated 
and  r^dered  judgment  for  the  bank,  f^om 
which  this  appeal  la  taken. 

[1]  In  Doming  v.  Douglass,  00  Kan.  738, 
67  Pac.  954,  It  waa  held  that  a  plaintiff  in 
ejectment,  who  had  voluntarily  dismissed  his 
action,  after  the  Judgment  upon  a  first  trial 
had  been  set  aside  under  tlie  statute  allowing 
a  second  trial  as  a  matter  of  right,  was  to 
be  regarded  as  having  thereby  permaneoUy 
abandoned  his  claim.  This  precedent,  If 
followed,  compels  an  affirmance  of  the  de- 


cision of  the  trial  court  In  ttie  present  case. 
We  are  asked  to  re-examine  the  soundness 
of  the  doctrine  there  announced,  but  do  not 
regard  that  course  as  necessary,  or  called  for. 
The  matter  relates  to  policy  rather  than  prin- 
ciple. There  Is  no  inherent  hardship)  or  In- 
justice In  compelling  a  plaintiff,  after  the 
results  of  a  first  trial  have  been  set  aside  as 
a  matter  of  right,  to  allow  tbe  cause  to  pro- 
ceed to  a  final  trial,  under  penalty  of  losing 
his  right  of  action.  The  question  is  one  of 
procedure  and  statutory  construction.  A  d^- 
nite  rule  on  the  subject  was  adopted  by  this 
court  in  1889,  the  reasons  therefor  being  set 
out  in  the  opinion  in  the  case  cited.  Before 
the  situation  arose  to  which  the  rule  was  ap- 
plied in  this  case,  two  sessions  of  the  Legis- 
lature had  been  held,  without  an  amendment 
to  the  statute  as  It  had  be&x  construed,  and 
the  dedaion  had  been  followed  by  this  court 
after  its  memberslilp  had  betti  enlarged- 
Douglass  V.  McOlnnIs,  64  Pac.  1113,i  not 
officially  reported.  Whethw  or  not  the  rule 
was  the  best  that  might  have  been  adopted, 
it  is  not  so  manifestiy  unsound  In  principle 
or  pernicious  in  result  as  to  justify  the  trial 
court  in  refusing  to  follow  it.  or  thia  court 
In  now  dianging  It 

[2]  Within  tbe  authority  of  the  decisions 
cited,  the  plaintiff  in  the  first  ejectment  ac- 
tion, having  voluntarily  dismissed  It  after 
one  judgment  had  been  set  aside  on  her  own 
application,  made  as  a  matter  of  right,  could 
not  maintain  a  new  action,  reasserting  the 
same  claim.  Nor  could  she  better  her  situa- 
tion, and  acqtdre  a  right  to  assert  her  claim 
by  way  of  defense,  by  taking  possession  of 
the  land  when  It  was  left  without  an  actual 
occupant,  through  the  departure  of  the  ten- 
ant without  the  knowledge  of  the  landlord. 
Nicholson  V.  Hale,  73  Kan.  699,  85  Pac.  592; 
Buehler  r.  Teetor,  84  Kan.  281, 114  Pac.  387; 
Bnckner  v.  WIngard,  84  Kan.  682,  115  Pac. 
636. 

[8]  The  appellant  contends  that  the  record 
does  not  affirmatively  show  the  vacation  of 
the  first  Judgment  to  have  been  procured  by 
Invoking  the  statutory  right  to  a  second  trial 
in  ejectment — that  so  for  as  shown  In  this 
proceeding  a  new  trial  may  have  been  grant- 
ed because  of  errors  committed  in  the  former 
one.  The  journal  entry  In  the  first  action, 
after  reciting  the  rendition  of  a  Judgment 
for  the  defendants,  proceeds:  "And  there- 
upon upon  application  of  said  plaintiflT,  notice 
of  snch  ai^llcation  being  entered  on  the  jour- 
nal of  the  court,  and  for  good  cause  shown, 
tbe  said  Judgment  against  the  plaintiff  was 
set  aside  and  vacated  by  the  court  and  a 
new  trial  granted,  and  said  cause  was  duly 
continued  to  the  ensuing  term  of  tbls  court" 
The  statute  relating  to  a  second  trial  In 
ejectment  (Gen.  St  1901,  |  5086,  repealed  by 
chapter  333,  Laws  1905)  read:  "In  an  action 
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for  the  recovery  of  rral  propert7,  the  party 
against  whom  Judgmoit  is  rendered  may  at 
any  time  during  the  term  at  which  the  Juds- 
ment  Is  rendered  demand  another  trial,  by 
notice  on  the  Journal,  and  thereupon  the 
Jndgmoit  shall  be  vacated  and  the  action 
shall  stand  for  trial  at  the  next  term.**  The 
recital  of  the  Journal  entry  Is  that  the  Judg- 
ment was  vacated  on  the  application  of  the 
plaintiff ;  notice  thereof  having  been  entered 
on  the  JouroaL  This  points  plainly  to  an 
invocation  of  the  statute  quoted,  for  the 
entering  on  the  Journal  of  a  notice  of  an 
applicatloa  to  vacate  a  Judgment  Is  not 
adapted  to  any  other  proceeding.  This  con- 
sideration is  not  offset  by  the  presence  of 
the  phrase,  "for  good  cause  shown."  which 
is  formal  and  Indefinite  and  applicable  to 
any  situation.  If  a  motion  for  a  new  trial 
cn  account  of  errors  had  actually  been  made, 
the  fact  would  undoubtedly  have  been  shown 
to  the  satisfaction  of  the  oourt  In  the  trial 
of  the  second  action. 

The  Judgment  Is  affirmed.  All  the  JusUces 
eoncurrinfr 


roi/rz  T.  BUCK. 

(Supmm  Oourt  of  Kansas   April  12.  1918.) 

(SfUahui  by  the  Court.) 

1.  Uaucious  Pbosboution  a  27*)— Malxcb— 

BUMXNTS. 

In  an  action  for  malldons  prosecution  mal- 
ice Is  an  essential  element,  but  it  !■  not  restrict- 
ed to  the  personal  hatred,  spite,  or  revenge  of 
Um  one  who  Institutes  the  prosecution. 

[Eld.  Nota^I\>r  other  case^.  see  MaUdoua 
FMMMcatlon.  Cent  Dig.  {  60;  Dec:  Dig.  |  27.* 

Tot  other  definitions,  aee  Words  and  Phrasei, 
voL  6,  pp.  4808,  4310J 

2.  UaUOIOUS  PBOSKOtmOK  a  TO*)— INBTKUC- 

noR. 

In  a  case  where  there  was  testimmy  tend- 
ing to  show  ttiat  the  defuidant  caused  the  plain- 
tiff to  be  prosecuted  fw  aa  offense,  when  he 
did  not  beUeve  the  plaintiff  to  be  gnllty,  and 
that  a  prosecution  was  instituted  for  an  im- 
proper and  wrongful  purpose,  It  was  not  enor 
fur  the  trial  court  to  indnde  In  his  cbsxge  the 
stat«Dent  that  "the  prosecation  of  a  person 
with  any  other  motive  than  to  bring  the  snilty 
person  to  jostlos  la^  In  the  law,  a  maBetous 
prosecution." 

[Ed.  Note.— For  other  cases,  see  Malidons 
Prosecution,  Cent  Dig.  U  108-173;  Dec,  Dig. 
I  72.*] 

8.  TuAL  (I  860*)— Spsoial  IirncBBoaATOBicB 

— Haucious  PaosBcunoN. 

The  refusal  of  the  court  to  submit  a  spe- 
cial gnertion,  asking  the  jury  to  state  in  detail 
Uie  Qiaterial  facts  which  the  defendant  withheld 
when  he  consulted  the  county  attorney  aa  to 
the  bringing  of  the  prosecution,  was  not  error. 

[Bd.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  H  828-888;  Dee.  Dig.  |  800.*} 

4.  Tkul  (I  848*)— FncDZHOfl  ahd  Ymnoi— 

GONBTBTTOnoN. 

Special  findings  will  be  construed,  if  pos- 
sible, so  as  to  uphold  the  general  verdict;  and 
where  there  is  obscurity  as  to  the  kind  of  dam- 
ages Indnded  in  the  general  verdict  the  prayer 
of  the  petition  Is  not  absolutely  oontrolUng,  but 


consideration  may  be  glvat  to  the  allegstions 
in  the  body  of  the  petition  and  to  the  testimony 
introdoced  in  support  of  them,  as  well  aa  to 
the  instructions  given  to  (he  Jury. 

[iSd.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  IS  80»-812;  Dec.  Dig.  {  343.*] 

Appeal  from  District  Court,  Butler  County. 

Action  by  Dan  Folts  against  Carl  Buck. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Afllrmed. 

N.  A.  Yeager,  of  Augusta,  and  Geo.  J.  Ben- 
son and  T.  A.  Kramer,  both  of  El  Dorado,  tor 
appellant;  0.  Lb  Aikinan,  of  El  Dorado,  for 
appellee. 

JOHNSTON,  a  J.  This  action  was  brought 
by  Dan  Foltz,  the  appellee,  against  Carl 
Buck,  the  appelant,  to  recover  damages  for 
malicious  prosecution.  The  parties  both  re- 
sided in  Augusta,  and  on  October  28,  1810, 
Buck  swore  to  a  OHnplalnt  charging  Folts 
with  felontonsly  and  burglariously  entering 
a  store  bnildlng  In  tbat  city  with  the  Inten- 
tion of  stealing  merchandise  kept  Oissre.  On 
this  ctHttplalnt  the  warnmt  was  lasoed,  and 
Fdtta  was  arrested  and  takoi  before  a  Jus- 
tice of  the  peace  in  xa  Dorado.  On  November 
17, 1910,  a  trial  was  had,  and  upon  the  evi- 
dence the  magistrate  found  that  Foltz  had 
not  oommltted  the  ^eoao  charged,  and  also 
that  there  was  no  protwble  cause  fbr  Charg- 
ing him  with  the  offioisft  Shortly  afterwards 
the  present  action  was  brought,  and  on  the 
trial  a  v^ict,  awardiiu^  damages  to  Folta 
in  the  sum  of  $600,  was  returned. 

The  appellant  and  his  partner  were  engag- 
ed In  the  produce  business,  and  had  stored 
butter,  eggs,  poultry,  and  oth»  articles  In 
the  basement  of  a  building  in  Augusta,  and 
appellee  and  his  f&mlly  resided  in  rooms  in 
the  same  building  Immediately  above  the 
basement  It  appears  that  appellant  and  his 
partner  kept  dogs  In  the  basement,  and  that 
female  dogs  were  sometimes  brought  there 
for  the  purpose  of  breeding  them  to  one  of 
appellant's  dogs.  The  howling  and  noise 
made  by  the  dogs  irritated  appellee,  and  he 
had  quarreled  with  appellant  about  this,  and 
also  about  an  Improper  proposal  that  appel- 
lant had  made  to  the  wife  of  appellee.  Ac- 
cording to  appellee's  testimony  there  was  a 
great  deal  of  bowling  by  the  d<^  on  Octo- 
ber 24,  1910,  which  angered  him,  and  he  un- 
dertook to  find  appellant  and  to  put  an  end 
to  the  disturbance.  He  stated  that  be  heard 
s^me  one  In  the  basement,  but  when  he 
Imocked  at  the  door  no  one  answered,  and 
when  he  tried  to  enter  the  basement  he 
found  it  was  locked.  He  then  called  to  a 
young  woman  who  was  In  his  home  to  hand 
him  the  key  to  the  kltchra  door,  and  when 
this  was  given  him  he  unlocked  the  door  and 
entered  the  basement  There  he  found  two 
men,  who  told  bim  they  were  there  to  breed 
the  dogs,  but  upon  Inquiry  he  found  that 
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appellant  was  not  In  the  basement  After 
upbraiding  them  for  keeping  dogs  there,  he 
learned,  upon  Inquiry  of  the  wife  of  appel- 
lant, where  he  had  gone  and  followed  blm 
to  that  place.  There  a  s<Hnewhat  angry  con- 
troversy enaned.  On  the  other  hand,  appel- 
lant claims  that  his  firm  had  been  losing  ar- 
ticles from  the  basement  for  some  time,  and 
that  in  order  to  detect  the  criminals  he  had 
left  these  men  In  the  basement,  and  that  ap- 
pellee had  entered  that  day  without  knodi- 
ing,  and  he  appeared  to  be  surprised  when 
he  found  that  persons  were  in  there.  As 
against  this  clalffi,  the  appellee  says  the 
building  was  upon  a  pnblic  street  opposite 
a  hotel;  the  basement  was  high  and  with 
windows  through  which  persons  inside  could 
be  readily  seen;  that  appellee  called  aloud 
for  the  key  with  which  the  door  was  un- 
locked; and  that  he  entwed  there  in  the 
middle  of  the  day,  without  secrecy  or  stealth, 
but  Cor  the  soffld^t  reason  of  patting  an 
end  to  a  nnlsanoe  nndw  hla  dwellbig. 

The  first  contention  is  that  appellee  failed 
In  his  prof^  and  that  therefore  appellant* a 
demnrrw  to  Gbe  evidence  Bhoold  have  been 
sustained.  There  an>ean  to  be  no  ahortage 
in  the  veooS.  It  was  shown  that,  upon  an 
examination  of  the  merits  of  the  charge 
made  by  appellant  that  appellee  was  not 
gaUt7i  and  aside  from  the  discharge  and  the 
findings  of  the  magistrate  that  there  was 
no  probable  cause,  there  was  abundant  tes- 
timony to  show  that  appellant  had  no  rea- 
sonable grounds  fbr  beUevlng  appellee  to  be 
guilty  at  the  time  be  made  the  charge,  and 
that,  in  ftict,  he  did  not  then  believe  appel- 
lee to  guilty,  bnt  maliciously  institnted 
the  prosecution  against  him.  It  is  unneces- 
sary to  recount  the  facts  brought  out  in  the 
testimony,  but,  based  upon  it,  the  jury  made 
special  findings  to  the  etTect  that  appellant 
did  not  believe  that  appellee  was  guilty  when 
he  instigated  the  prosecution ;  that  when  he 
consulted  with  the  county  attorney  In  re- 
gard to  the  prosecution  he  did  not  fairly  or 
fully  state  the  facts  to  him;  and,  further, 
that  appellant  caused  the  arrest  and  prose- 
cution of  appellee  from  malldons  motives. 

There  Is  complaint  that  there  was  error  in 
permitting  counsel  tor  appellee,  in  his  open- 
ing statement  to  the  jury,  to  characterize 
the  breeding  of  dogs  in  the  basement  under 
the  residence  of  appellee  as  a  "nefarious" 
business.  It  Is  true  that  an  emphatic  adjec- 
tive was  used  In  describing  such  conduct,  but : 
it  certainly  affords  no  ground  for  reversal.  '  '■ 

[1,  2]  Error  Is  assigned  on  a  statement  by 
the  court  in  one  of  Its  instructions  that  "the 
prosecution  of  a  person  with  any  other  mo- 
tive than  to  bring  the  guilty  person  to  jus- 
tice Is,  In  the  law,  a  malicious  prosecution." 
Although  this  Is  a  very  condrased  statement 
of  the  law,  it  cannot  be  regarded  as  errone- 
ous. In  this  action  malice  Is  an  essential 
elonent  to  be  proven,  bat  malice  is  not  re- 
stricted to  personal  hatred,  aplte^  or  revenge. 


It  is  oiongh  if  the  prosecution  was  institut- 
ed from  any  wrongful  or  improper  motive. 
The  law  contemplates  that  criminal  prosecu- 
ticms  shall  only  be  brought  to  punish  crime 
and  to  bring  criminals  to  justice.  When  a 
proceeding  is  intentionally  instituted  to  far- 
ther a  private  or  wrongful  purpose,  it  is,  ta 
law,  a  malidoos  prosecution.  As  stated  in 
Kelley  y.  Sage,  12  Ean.  109,  page  112 :  "The 
criminal  law  was  not  designed  to  assist  in 
the  collection  of  debts,  and  he  who  attempts 
to  BO  use  it  must  expect  to  smart  for  it" 

It  has'  also  been  said  that:  "In  a  1^1 
sense,  any  act  done  willfully  and  purposely 
to  the  prejudice  and  injury  of  another,  which 
is  unlawful,  la,  as  against  that  person,  mali- 
cious." Commonwealth  r.  Snellii^r,  82  Mass. 
(15  Pick.)  321. 

In  Vlnal  r.  Core  and  Gompton^  18  W.  Ta. 
1,  page  27,  the  court  expressed  the  idea  of 
the  challenged  instruction  in  eqaally  brief 
terms,  where  It  said  that  malic^'  In  Its  l^al 
meantaig,  was  "aome  motive  othc^  than  a  de> 
aire  to  have  punished  a  person  believed  by 
the  prosecutor  to  be  guilty  of  the  crim* 
diarged." 

In  speakiiur  of  malice  in  Oe  cnlargeA 
sense  et  the  law,  the  Snpreme  Conrt  of  Ore- 
gon held  that  it  included  every  unlawful  and 
nnjastifled  motive^  adding:  "In  an  action 
for  malidoos  prosecuticm  any  motive,  other 
than  that  of  dmply  instituting  a  prosecatloa 
for  the  pnrpoee  of  bringing  a  party  to  jus- 
tice, is  a  malldons  mottTft"  Gee  t.  Calvert 
13  Or.  598,  U  Pac.  302  (ayl.  par.  1). 

Language  substantially  similar  to  tliat 
used  by  the  conrt  in  this  case  la  fbund  in  i» 
A.  &  E.  EacycL  ot  L.  076,  where  It  is  said 
that  "malice  may  consist,  it  has  been  held, 
of  any  motive  other  than  a  desire  to  brinr 
a  guilty  party  to  Justice,"  and  numeroua  cas- 
es are  dted  in  support  of  the  text 

The  twenty-third  instruction  given  is  also 
the  subject  of  complaint,  on  the  alleged 
ground  that  there  was  no  dispute  In  the  ma- 
terial facts,  and  that  the  court  should  hare 
told  the  jury  expressly  that  there  was  proba- 
ble cause  for  instituting  the  prosecution.  Aa 
already  shown,  there  was  a  dispute  In  the 
testimony,  and  certainly  there  was  plenty  to 
show  that  the  prosecution  was  Instituted 
without  probable  cause. 

[S]  No  error  was  committed  in  refusing  to 
submit  a  special  question  asking  the  jury  to 
detail  the  facte  withheld  by  appellant  from 
the  county  attorney  when  he  submitted  the 
matter  to  that  officer.  As  well  might  he 
have  asked  the  jury  to  state  the  testimony 
on  which  the  verdict  was  based.  Only  sin- 
gle, ultimate  facts  are  to  be  submitted  in  any 
special  interrogotary. 

The  objections  to  questions  are  not  deemed 
to  be  material;  nor  Is  there  any  rabstantlal 
basis  in  the  claim  that  the  qwctal  findings 
conflict  with  each  other  or  with  the  general 
verdi^ 

[4]  Appellant  finally  Inslats  that  there  wn» 
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error  In  entering  JudjftneDt  against  Um  for 
f  SOO.  Hla  claim  Is  that  nnder  the  petition 
and  special  fladlnga  the  Jndgment  agalDRt 
bim  should  not  hare  exceeded  fSS.  In  appd- 
lee's  petition  he  Includes  allegations  to  the 
effect  that  the  fnalidous  prosecution  had 
caused  Injury  to  his  feelings,  reputation,  and 
business,  and  that  he  had  been  put  to  the  ex- 
pense of  ¥25  to  procure  an  attorney  to  de- 
fend Mm  in  the  prosecution  and  the  sum  of 
$10  to  procure  the  att«idance  of  witnesses 
at  the  trial  of  the  criminal  charge.  In  the 
prayer  of  the  petition  he  asks  judgment  for 
"the  sum  of  $S6  actual  damage,  and  for 
five  thousand  ($5,000.00)  dollars  punitiTe 
damage,  and  for  costs  of  this  action."  On 
the  trial  proof  was  offered  showing  actual 
damages  far  beyond  the  damages  mentioned, 
and  also  testimony  was  received  which  war< 
ranted  a  substantial  award  as  exemplary 
damages.  One  of  the  special  interrogatories 
and  answers  was:  "If  you  should  find  for 
the  plaintiff,  state  separately  the  amounts 
allowed  for  actual  damages  and  exemplary 
damages,  if  you  allow  any  exemplary  dam- 
ages? Ans.  Actual  damages,  $600.  Exempla- 
ry damages." 

It  Is  plain  that  the  pleader  blundered  in 
formulating  the  prayer  of  the  petition  and 
confused  actual  expenses  with  actual  da 
ages.  The  pleading  of  injuries  to  his  busi- 
ness, reputation,  and  feelings  In  the  body  o 
his  petition  and  the  offering  of  proof  In  sup- 
port of  these  averments  shows  that  the  case 
was  tried  on  the  theory  that  the  actual  dam- 
ages were  not  limited  to  the  actual  expenses 
Incurred  at  the  trial  of  the  criminal  charge. 
The  court  directed  the  trial  and  lostnicted 
the  jury  as  if  actual  damages  beyond  the 
amount  claimed  for  expenses  of  the  prosecu;,  ^ 
tlon  were  involved.  Appellant  insists  tlm  . 
be  did  not  try  the  case  on  that  theory ;  but, 
while  he  made  numerous  objections  to  the  in- 
troduction of  evidence  it  is  manifest  that 
when  the  evidence  was  admitted  and  the  in- 
structions given,  relating  to  actual  damages, 
no  speciflc  objection  was  made  that  nnder 
the  pleadings  the  actual  danu^es  Btaonld  be 
limited  to  the  money  i>aid  as  expenses  of 
the  criminal  trial.  The  case  having  been 
tried  as  a  case  of  substantial  damages  for 
injury  to  the  business,  good  name,  and  feel- 
ings of  appellee,  the  jury  must  have  made 
their  award  upon  that  theory.  Instead  of 
finding  the  actual  damages  as  $35,  the  spe- 
cial finding  disclosed  an  award  of  $000  as 
actual  damages,  which  necessarily  Included 
the  $35  paid  out  as  actual  expenses.  The 
findings  are  to  be  construed  so  as  to  support 
the  general  verdict,  where  that  Is  possible, 
and  within  the  mle  of  Biunell  r.  Bradbury, 
68  Kan.  444,  77  Pac  85,  we  think  the  ver- 
dict can  be  upheld. 

Finding  no  material  error  in  the  proceed- 
ings, the  judgment  of  the  district  court  will 
be  affirmed.  All  the  Jostlcea  concurring. 


MAFFIST  V.  80HAAB. 
(Supxeme  Court  of  Kansas.    April  i2,  1813.) 

fSyUahus  by  the  Court.) 

1.  Tkhdob  aztd  Pubohasbb  (i  834*}— BnciDT 
or  PnacsABEB  —  Dauaqbs  —  Misbkpbbsbk- 

TATION. 

Honestly  believing  that  a  tract  of  land  con- 
tained 272  acres,  a  vendor  so  represented  to 
bis  vendee,  who  purchased  relying  upon  the  rep- 
reBentation.  As  a  part  of  the  same  oral  negoti- 
ations a  price  of  $45  per  acre  was  agreed  upon, 
and  the  total  consideration  was  arrived  at  by 
multiplying  the  price  by  the  number  of  acres. 
A  written  contract  of  sale  was  signed,  which 
described  the  land,  and  stated  the  total  consid- 
eratioQ  witbput  referring  to  the  number  of 
acres  or  the  price  jwr  acre. '  The  contract  was 
couBummated  by  payment  of  the  price,  and  the 
execution  and  delivery  of  a  deed  in  tbe  ordina- 
ry form,  which  contained  no  reference  to  the 
price  per  acre,  but  stated  the  consideration  as 
$12,240,  and  gave  a  descriptiun  of  the  land  fol- 
lowed by  the  words:  "Containing  in  all  272 
acres  more  or  less.^  The  tract  contained  only 
257.71  acres.  The  vendee  sued  to  recover  the 
exCesB  consideration,  stating  all  the  facts  relat- 
ing to  the  sale  in  his  petition.  Held:  (1)  The 
plaintiff  was  entitled  to  recover  because  of  mis- 
representation as  to  the  quantity  of  land,  al- 
though the  representation  was  made  without 
intent  to  deceive. 

-  [Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  959-080;  Dec  Dig.  g 

2}  Vendoe  and  Pubohaseb  <S  3S4*)— Remedy 

,  OF  PUBCHASEB  —  DaUAGES  —  MUTDAI.  MIS- 
TAKE. 

The  plaintiff  was  also  entitled  to  recover, 
irrespective  of  fraud,  because  of  the  mutual  mis- 
tabe  of  the  parties  regarding  the  quantity  of 
land. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  T}ig.  %%  968-080;  Dec.  Dig.  { 
334.*] 

3.  Evidence  (88  433,  434*)— Pabol  Evidence 
—Action. 

The  oral  n^otlatlons  were  admissible  In  ev-*^ 
idence  to  sustain  both  gronnds  of  recovery. 

[Ed.  Note. — For  other  casea,  s«>e  Evidence, 
Cent.  DU.  18  1990-2004,  2005,  ^020;  Dec.  Dig. 
H  438,  434.*] 

4.  Vendob  and  Pdbohaoib  (i  884*)— Aonoir 

BY  PcBCHAflBB  —  DEHOIENOT  —  WtLUUL 

Fraud. 

The  plaintiff  was  not  entitled  to  recover 
on  the  ground  of  willful  fraud. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  U  909-880;  Dee.  Dig,  | 
334.*] 

Appeal  from  District  Court,  Kingman 
County. 

Action  by  John  N.  Maffet  against  Carl 
Sdiaar.  From  a  Judgment  tor  plalntifC,  de- 
fendant appeals.  Affirmed. 

H.  E.  Walter,  of  Kingman,  for  appellant. 
Geo.  L.  Hay  and  t*.  F,  Walter,  both  of  Klng- 
num,  for  appellee. 


BURGH,  J.  Afttf  oral  ttc«ottatlons  upon 
the  subject,  the  defendant  entered  into  a 
written  contract  to  sell  to  tbe  plaintiff  a 
tract  of  land.  Tb»  material  portions  of  the 
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contract  follow:  **Tbe  said  party  of  tbe 
first  part  will  conv^  and  assure  to  the  par- 
ty of  the  second  part  in  fee  simple,  clear 
of  all  Incumbrances  the  following  described 
real  estate  sitaated  in  the  comity  of  King- 
man, and  state  of  Kansas,  to  wit:  All  of 
the  northwest  qoarter  of  section  thirty-six. 
«xc^  R.  R.  right  of  way  and  all  the  sontb- 
west  quarter  of  section  thlrty-slz  lying  west 
of  the  R.  R.  right  of  way,  all  in  township 
No.  twenty-seven  and  range  No.  eight  west 
of  the  sixth  principal  meridian.  Tbe  said 
party  of  the  second  part  agrees  to  pay  |12,- 
240.00  for  the  above  described  land."  .In 
dae  time  the  contract  was  consummated  by 
the  execution  and  delivery  of  a  deed,  which 
recited  a  consideration  of  $12,240,  and  which 
described  the  land  as  follows:  "All  of  the 
northwest  quarter  of  section  number  tblrty- 
rix,  exo^  the  railroad  ri^^t  of  way  and 
all  that  part  of  the  southwest  quarter  of  sec- 
tion number  thirty-six,  lying  and  situated 
west  of  tbe  railroad  ri^t  of  way,  an  in 
townahU»  number  twenty-serm,  south,  and 
of  range  No.  edtftt,  west  of  the  sixth  princi- 
pal meridian,  ocmtainlng  in  all  272  acres 
mi«e  OK  leas."  Afterwards  the  idaindff  caus- 
ed tbe  land  to  be  surveyed,  and  found  that 
it  contained  only  267.71  acres.  Thereupm 
he  sued  the  d^lendant  for  the  proportltm  of 
the  coudderatton  paid  fbr  the  land  reiwe- 
sented  by  ttie  deficiency  in  quantity.  The 
defendant  contended  that  the  written  con- 
tract and  deed  shew  the  siOe  of  a'  tract  in 
gross  for  a  gross  Mkifi,  and  that  the  rule  of 
caveat  emptor  should  be  allied.  The  plain- 
tiff contended  tliat  the  oral  negotiations  were 
for  tbe  aale  of  a  trut  of  272  acres  at  the 
price  of  $45  per  acre,  and  that  the  defendant 
represented  the  tract  to  contain  that  quan- 
tity, which  representation  the  plalntUF  be- 
lieved and  relied  upon.  Over  the  obJectl<»i 
of  the  defoidant  the  oral  negotiations  were 
admitted  in  evidence. 

Tbe  jury  rMumed  tbe  following  findings 
of  fact: 

Asked  by  the  plaintUf: 

"Q.  L  Was  the  consideration  fOr  the  sale 
of  the  land  in  controversy  arrived  at  by 
multiplying  the  number  of  acres  by  the  price 
per  acre?  A.  Yes. 

"Q.  2.  Was  It  understood  between  the 
plaintiff  and  the  defendant  at  the  time  of 
the  sale  of  the  land  in  controversy  that  the 
quantity  of  land  was  272  acres?   A.  Yes. 

**Q.  I.  Was  it  understood  between  the  par> 
ties  that  the  price  uf  the  land  per  acre  was 
$45?    A.  Yes. 

"Q.  4.  Did  the  defendant,  Schaar,  represent 
to  the  plaintiff  that  the  quantity  of  land  de- 
scribed In  the  deed  made  by  Schaar  to  the 
plaintiff  contained  272  acres?  A.  Yes. 

"Q.  6.  Was  tbe  measurement  made  by  the 
county  surveyor  of  the  land  conveyed  by  the 
defendant  to  the  plaintiff  correctly  made 
and  stated  at  257.71  acres?  A.  Yes. 

"Q.  6.  Did  the  d^endant,  Schaar,  at  the 


time  the  deed  was  nude  know  that  the  land 
mentioned  In  the  deed  offered  in  evidence 
contained  less  than  272  acres?  A.  No." 

Asked  by  the  defendant: 

**Q.  9.  Did  the  defendant,  Schaar.  or  Ida 
Schaar,  his  wife,  r^resent  that  said  tract 
of  land  sold  to  this  plaintiff,  Maffet,  contain 
272  acres?   A.  Yes. 

"Q.  7.  How  many  acres  did  defendant, 
Schaar,  believe  was  contained  in  the  tract 
that  he  sold  to  plalntUt,  Maffet,  at  the  time 
the  sale  was  made?  A.  2T2. 

"Q.  8.  If  you  answer  question  6  in  the  aC- 
flrmative,  state  whether  or  not  the  said  de- 
f^dant,  Sdiaar,  had  reason  to  believe  the 
representation  false?   A.  Na 

"Q.  0.  In  case  you  answer  question  6  in 
the  afflrmatlTe,  state  whether  or  not  the 
same  was  relied  upon  by  plaintiff,  Maffet. 
or  did  he  rely  upon  bis  own  Investigation? 
A.  Relied  on  Schaar's  representation. 

"Q.  10.  Did  the  defendant,  Carl  Schaar, 
ever  agree  to  convey  272  acres  of  land  to  the 
plaintiff  at  $46  per  acre?   A  Yea" 

Judgment  was  entered  for  the  plaintiff, 
and  tbe  defendant  ai^>eals. 

The  principal  error  assigned  is  tlie  admle- 
sion  of  tbe  oral  eridencfc  The  argument  is 
that  the  preliminary  negotiations  were  merg- 
ed, first,  in  the  written  contract  of  sale,  and 
then  in  the  deed,  and  that  the  parol  evi- 
dence mle  forbade  the  court  to  go  behind 
those  instruments.  Controversies  over  defi- 
ciencies In  quantity  are  common  enough  is 
which  now  the  vendor,  and  now  the  vendee, 
seeks .  relief,  sometimes  at  law,  and  some- 
times In  equity.  Very  often  the  vendee's  ac- 
tion Is  baaed  on  false  representations  as  to 
Quantity.  In  such  cases  some  courts  have 
held  that,  in  order  to  warrant  recovery,  tbe 
vendor  must  have  entertained  an  actual  pur- 
pose to  defraud.  Other  courts  have  held  the 
vendor  liable  If  the  representation  was  made 
without  knowledge  of  Its  truth  or  folslty  and 
was  relied  on  by  tbe  vendee  to  his  Injury, 
although  no  Intention  to  deceive  existed. 

[1,3]  In  this  state  statements  regarding 
quantity  are  statements  of  fact,  and  not  of 
opinion  (Speed  v.  HolUngsworth,  54  Kan.  436, 
38  Paa  496).  and  a  positive  statement  of  fact 
not  known  to  be  true,  made  as  an  Inducement 
to  contract,  binds  the  vendor,  althout^  In- 
nocently made.  If  the  statement  be  untrue 
and  be  relied  on  by  tbe  vendee  to  his  pni- 
udlce.  Morrow  v.  Bonebrake,  84  Kan.  724, 
115  Pac.  585.  34  L.  B.  A.  (N.  &)  1147;  Wick- 
bam  V.  Grant.  28  Kan.  517. 

[9]  When  the  basis  of  the  action  Is  false 
representation,  parol  evidence  regarding  the 
inducement  held  out  to  the  v^dee  is  always 
admissible.  The  purpose  in  glring  the  con- 
versation between  tbe  parties  Is  not  to  con- 
tradict the  written  contract  or  to  enlarge  ot 
vary  its  terms,  but  to  diow  that  the  contract, 
sudi  as  it  is,  was  procured  by  impositiou 
amounting  In  law  to  fraud.  Wickham  v. 
Grant,  28  Kan.  517,  623.  In  tike  case  ef 
Ldcher  t.  Keeney,  98  Mo.  App.  894,  400;  12 
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S.  W.  145,  148,  It  was  sBld:  "Aa  was  sfdd  In 
Crim  V.  Crim,  162  Mo.  544  [68  S.  W.  489, 
54  U  B.  A.  502,  85  Am.  St  Rep.  521]:  The 
written  contract  Is  conclnslTely  presumed  to 
merge  all  prior  negotiations  and  expresses 
tbe  final  agreement  of  the  parties.'  Bat  the 
doctrine  of  merger  of  all  preTlona  negotia- 
tions and  representations  in  a  written  con- 
tract and  the  merger  of  the  written  contract 
In  the  deed  can  have  no  application  In  a  case 
like  this  where  the  action  Is  based  on  the 
frand  of  the  defendant  and  not  u[>on  any 
warranty  on  contract  on  his  part  In  regard 
to  the  quantity  of  laud.  Fraud  cannot  be 
merged.  •  •  •  The  difference  between 
the  quantity  represented  and  that  which  was 
In  fact  contained  in  the  tract  as  described 
was  so  large  as  to  be  materiel  and  substan- 
tlaL  The  representation  as  to  quantity  was 
prior  to  and  outside  of  the  contract,  and  not 
at  variance  with  the  deed."  Here  tbe  Jury 
found  that  the  defendant  represented  the 
tract  to  contain  272  acres  when  It  contained 
only  267.71  acres;  that  the  plaintiff  relied  on 
this  representation ;  that  the  sale  was  made 
at  the  price  of  $45  per  acre ;  and  that  the 
consideration  was  arrived  at  by  multiplying 
the  price  by  the  number  of  acres.  As  a  re- 
.  suit  the  defendant  obtained  from  the  plaintiff 
$46  per  acre  for  14.28  acres  of  land  which 
the  defendant  did  not  possess  and  which  the 
plaintiff  did  not  receive.  Very  clearly  the 
plaintiff  was  entitled  to  the  relief  which 
he  songbt.  The  statement  In  the  deed  of 
the  number  of  acres  conveyed,  with  the  ad- 
dition of  the  words,  "more  or  less,"  was  a 
matter  of  description  only.  Armstrong  v. 
Brownfleld,  S2  Kan.  116,  4  Pac.  185.  In  tbe 
opinion  in  that  case  It  was  said:  "The  au- 
thorities agree  that,  if  tbe  statement  of  quan- 
tity in  a  conveyance  be  matter  of  description 
only,  the  vendor,  in  the  absence  of  fraud,  is 
not  bound  to  make  good  the  deficiency,  and 
tbe  vendee  Is  not  required  to  surrender  any 
excess."  32  Kan.  121,  4  Pac.  188.  The  dis- 
trict court  took  a  different  view  of  the  law, 
both  in  the  admission  of  .the  oral  evidence 
and  in  tbe  Instructions  to  the  jury,  and  for 
this  reason  the  defendant  claims  the  judg- 
ment ought  to  be  reversed.  If  error  had  been 
committed,  It  would  not  be  material  because 
this  court  would  order  judgment  on  the  spe- 
cial findings  showing  false  representation. 
But  the  district  court  was  right.  The  dic- 
tum In  the  Armstrong  Case  overlooks  cer- 
tain principles  approved  by  competent  au- 
thority which,  when  applied  to  the  facts,  sus- 
tain the  action  of  the  trial  court  irrespective 
of  the  matter  of  fraud.  Thus  the  vendor  and 
vendee  were  mutually  mistaken  regarding  a 
fact  upon  which  the  consideration  was  com- 
puted and  paid.  The  true  consideration  of 
a  deed  may  always  be  shown  by  parol,  and 
consequently  an  action  for  money  bad  and 
received,  accruing  to  tbe  plaintiff  for  the 
excess  payment,  may  be  supported  by  such 
pzoofL  Again,  the  writtoi  memorandum  of 
sale  and  tbe  deed  did  not  express  fully  tbe 


agreement  of  the  parties.  Those  instruments 
did  not  embody  the  agreement  respecting 
the  price  per  acre.  Therefore  tbe  prelimi- 
nary contract  was  not  completely  merged, 
bnd  elements  not  contradictory  of  either 
writing  could  be  sbown  by  paroL 

A  discussion  of  these  principles,  with  ref- 
erences to  decided  cases,  may  be  found  in 
the  case  of  Butt  v.  Smith,  121  Wis.  666,  99 
N.  W.  328,  105  Am.  St  Rep.  1039.  In  that 
case  the  deed  recited  that  "In  consideration 
of  the  sum  of  four  thousand  dollars"  land 
was  conveyed  which  was  described  as  "the 
east  half  of  the  northeast  quarter  of  section 
86,  township  13,  range  6."  E^ridence  was  re- 
ceived that  the  sale  was  made  at  the  price 
of  $60  per  acre  on  tbe  mistaken  belief  that 
the  tract  contained  80  acres,  when  It  con- 
tained but  77.88  acres.  In  the  course  of  the 
opinion  the  court  said:  "Appellant  contends 
that  parol  evidence  of  the  preliminary  agree- 
ment cannot  be  received  upon  the  ground  that 
tills  preliminary  agreement  for  the  sale  and 
purchase  of  the  farm  merged  in  the  deed,  and 
such  parol  evidence  would  alter,  vary,  or 
contradict  it  That  this  rule  does  not  ap- 
ply to  tbe  consideration  expressed  In  tbe  deed 
Is  confirmed  by  many  decisions.  Parol  evi- 
dence is  admissible  to  show  the  real  consid- 
eration of  the  conveyance,  though  it  be  dif- 
ferent from  that  expressed  in  the  deed,  if  it 
be  consistent  therewith.  •  •  «  Nor  Is  the 
deed  conclusive  upon  tbe  parties  when  it 
appears  that  the  amount  of  the  consideration 
was  computed  upon  a  mutual  mistake  of  tbe 
parties  as  to  the  quantity  of  land  acttially 
conveyed.  Whenever  the  fact  appears  that 
the  deed  does  not  express  the  previous  agree- 
ment of  the  parties  by  reason  of  mutual  mis- 
takes, courts  of  equity  have  not  hesitated  to 
grant  relief  to  meet  the  exigencies  of  the 
situation  in  conforming  the  nominal  agree- 
ment to  tbe  real  one,  or  by  abatement 
from  the  purctiase  money  when  tbe  mis- 
take was  susceptible  of  correction  in  this 
way.  •  •  •  Recovery  has  been  award- 
ed in  cases  wherein  it  appeared  that  land 
was  purchased  under  a  preliminary  agree- 
ment, which  was  not  Intended  to  be  fully 
embodied  In  the  deed,  but  which  fixed  the 
terms  of  the  sale  by  the  acre,  and  wherein  it 
appeared  that  there  was  an  overpayment  of 
the  purchase  price  through  the  mutual  mis- 
take of  the  parties  as  to  the  actual  number 
of  acres  included  In  the  tract  conveyed.  The 
ground  of  recovery  In  such  cases  is  based 
upon  the  preliminary  contract,  which  has 
been  In  part  performed  by  the  conveyance 
and  payment  or  the  consideration,  but  which 
has  not  been  wholly  merged  in  the  deed.  The 
additional  elements  of  such  contracts,  re- 
lied on  for  a  recovery,  must  be  such  as  are 
not  embodied  In  and  in  no  way  contradict, 
vary,  or  modify  tbe  effective  part  of  the  con- 
veyance as  agreed  to  and  accepted  by  the 
parties.  This  relief  is  given  upon  the  equita- 
ble consideration  that  the  overpaym^t  re- 
sulted from  a  mutual  mistake  of  tbe  parties, 
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wblcb  should  preclude  ^tber  from  reaping 
AD  advantage  to  the  Injury  of  the  other  on 
acconnt  of  such  error.  Since  such  drcum- 
etances  do  not  require  a  reformation  of  the 
deed,  there  Is  nothing  which  calls  for  the  ex- 
traordimu7  powers  of  the  court  of  equity. 
The  controlling  Question  is.  Was  there  an 
orerpaymoit  under  terms  of  the  contract  of 
sale,  which  terms  hare  not  been  merged  in 
the  deed?  If  so,  the  vendor  ought  to  be  held 
liable  therefor  to  the  vendee  in  an  action  for 
money  had  and  received.  The  cases  upon 
this  subject,  though  seemingly  somewhat  io 
conflict,  can  be  harmonized  by  distinguishing 
those  which  pertain  to  transactions  which 
are  merged  and  embodied  in  the  deed,  and 
those  wherein  recovery  Is  sought  to  be  en- 
forced upon  the  terms  of  the  preliminary 
contract  not  embodied  in  and  merged  In  the 
conveyance.  •  •  •  We  must  hold  that 
the  terms  of  the  agreement,  fixing  the  price 
of  the  land  of  $50  per  acre,  were  not  in- 
fcorpo rated  and  merged  In  the  deed,  and 
that  the  objection  to  the  reception  of  any 
evidence  under  the  complaint  was  properly 
overruled."  121  Wis.  669,  571,  98  N.  W.  S28, 
830  (106  Am.  St  iRep.  1039). 

The  two  principles  here  considered  really 
come  to  the  same  thing.  There  must  be  an 
agreement  to  sell  at  a  spedflc  price  per  acre 
«r  an  agreement  to  sell  a  specific  number  of 
acres,  and  not  an  agreement  to  sell  a  tract 
in  gross  for  a  lump  sum.  This  agreement, 
not  expressed  in  the  deed,  must  be  entirely 
.consistent  with  its  terms,  and  there  must  be 
.a  mutual  mistake  as  to  the  quantity  of  land. 
While,  as  the  Wisconsin  court  indicates,  there 
is  a  conflict  In  the  authorities,  the  better 
rule  is  that  under  the  circumstances  stated 
the  terms  of  the  deed  are  not  final,  and  the 
-vendee  may  recover  the  excess  consideration 
which  he  has  paid  upon  oral  proof  of  the  por- 
tion of  the  contract  not  reduced  to  writing. 
'The  defendant  claims  there  was  no  founda- 
tion in  the  petition  for  recovery  on  the 
theory  Just  discussed  because  it  contained 
no  auction  in  set  phrase  that  the  parties 
were  mutually  mistaken  regarding  the  num- 
ber of  acres.  One  count  of  the  petition  set 
-out  all  the  facts  of  the  eiittre  transaction. 
There  was  no  diarge  that  the  defendant  in- 
tended to  deceive.  His  representationB  dis- 
closed the  state  of  his  mind,  and  It  was  al- 
leged that  the  plaintiff  purchased  upon  the 
supposition,  belief,  and  understanding  in  good 
faith  that  272  acres  was  the  correct  quanti- 
ty. Under  these  circumstances,  mutual  mis- 
take was  sufficiently  pleaded.  Besides  this, 
the  findings  of  the  Jury  clearly  show  that  the 
parties  were  mutually  mistaken,  and,  if  It 
were  necessary,  the  petition  could  be  amend- 
ed to  conform  to  the  fact 

[4]  Another  count  of  the  petition,  (Aiarging 
wlllfnl  fraud  on  the  part  of  the  defendant, 
was  properly  withdrawn  from  the  Jury. 

The  Judgment  of  the  district  court  is  af- 
firmed. All  the  Justices  concurring. 


TEMPFBB  T.  JOPUN  A  P.  BY.  GO. 
(Supreme  Court  of  Kansas.    April  12,  191&) 

(ByUaJtu*  ty  Court.) 

1.  Gabbieu  a  826*>— Iktsndiho  Pabbkitwb 

OIT  TBAOK— <teNTBIBUTOBT  NBOLIOBnCB. 

One  who  carelessly  nta  down  upon  the  ties 
of  an  Interurban  electric  railway  track  to  await 
the  arrival  of  a  car  Is  not  continuously  and  con- 
currently negligent  by  reason  of  bec<miins  un- 
conscious from  sleep  or  coma,  and  there^  un- 
able to  avoid  injury  from  a  car  wantonly  run 
upon  him. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |  1349;  Dec  Digr|  826.*l 

2.  Cabribbs  (1841*)— Injubt  to  PASSBnaBB 
OH  Trace— WAMTon  NBGLXOEncE. 

A  motormau '  who  sees  and  realizes  the 
helpless  condition  and  peril  of  such  person  In 
time  to  stop  his  car  and  avoid  injuring  him, 
but  recklessly  runs  it  upon  and  over  him  with- 
out attempmig  to  stop  until  almost  upon  him, 
is  guilty  of  wanton  nesUgenca,  rendering  Us 
employer  liable  for  such  injury,  although  he 
does  not  run  over  him  willfully  and  intentlon- 
alty. 

[Ed.  Note.— For  other  cases,  see  Canieia, 
Cent  Dig.  |  1346 ;  Dec  Dig.  |  341.*] 

8.  CABBOBa  (i  848*)— IWJUBT  TO  PAS8ENOEB 
OK  TBAOE  —  IlfSTBUCTIOHS  —  I1A8T  CUtAS 

Ohaivce. 

The  company  pleaded  contributory  negli- 
gence in  sittii^  down  and  remaining  upon  the 
tracks  knowing  that  a  car  would  booq  pass, 
and  the  court  baving  instructed  correctly  as  to 
concurrent  negligence  and  last  clear  chance, 
cbarged  that  u  the  deceased  was  guilty  of  care* 
lessness  continuing  down  to  the  time  of  the 
negligence  of  the  defendant  U  &uy,  which  con- 
tributed to  the  injury,  there  could  be  no  recov- 
ery unless  the  defendant  came  within  the  excep- 
tion to  the  rule  precluding  the  defense  of  con- 
tributory n^Ugence.  Held,  properly  applicable 
to  the  defense  pleaded. 

pJd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SI  1403-1405;  Dec  Dig.  |  348.*] 

Appeal  from  District  Oonrt,  Cherokee 
County. 

Action  by  Joseph  Tempfer  against  the 
Joplin  &  Pittsburg  Railway  Company.  Judg^ 
ment  for  plaintiff,  and  defendant  appeals. 
Afhrmed.  , 

John  P.  Curran,  of  Pittsburg,  E.  G.  Wright 
of  Kansas  City,  Mo.,  and  Skidmore  &  Walk- 
er, of  Columbus,  for  appellant  McNeill  ft 
McNelU,  Al  F.  Williams,  and  (Shas.  Stephen^ 
all  Of  Oolnmbna,  fbr  ai^ellee. 

WEST,  J.  Plaintiff  sued  to  recover  damag- 
es for  the  loss  of  his  son,  whom  he  alleged 
was  killed  by  one  of  the  defendant's  cars. 
The  petition  averred,  In  erubstance,  that  on 
August  21,  1910,  and  for  a  long  time  prior 
thereto,  the  defendant  at  a  point  on  its  line 
known  as  Fleming  station  kept  a  rest  room 
or  depot  for  the  accommodation .  of  passen- 
gers; that  shortly  before  that  date  the  depot 
was  removed,  but  that  the  place  continued  to 
be  used  as  a  stopping  place  for  passengers 
where  they  were  received  and  discharged, 
and  that  a  large  number  of  passengers  con- 
stantly coiucregated  there  and  used  such  st^ 
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ping  place;  that  on  tbe  day  mentioned  the 
atm  went  to  the  i^tlon  at  this  idace  for  the 
purpose  of  beoomlnK  ft  passencer;  that  he 
bad  been  accustomed  to  going  there  and 
knew  that  the  drfaidant  still « stopped  Its 
cars  at  that  point;  that  be  arrlTed  there  at 
about  9  o'clock  p.  m.,  and*  finding  no  place 
provided  to  sit  down  and  rest,  sat  down  on 
tbe  end  of  one  of  the  ties  of  the  defendant* «> 
road,  Oiat  being  the  only  plaoe  to  be  found 
at  or  near  the  stopping  place  to  rest  and 
wait  for  one  of  defendant's  cars,  and  while 
so  waiting  be  fell  asleep  and  beams  nncon- 
sdons  of  his  snrronndlngs  or  the  approach 
of  any  car,  and  about  OLIB  o'dkx^  the  defends 
ant  wantonly,  wUlfoUy,  recklessly,  and  with 
gross  carelessness  and  nfisllgenoe,  after  Its 
motorman,  who  was  nmnlng  tbe  car,  saw  the 
deceased  several  hundred  feet  away  and 
asle^  and  umNmsdous  and  in  plenty  of  time 
to  hare  stopped  the  car,  ran  the  same  over 
and  killed  htm.  Tbe  answer  alleged,  among 
other  things,  that,  if  the  plaintiff's  son  was 
killed,  it  was  tm  account  oC  his  own  careless- 
ness, fault,  and  negligence  In  going  upon  the 
tracks  and  sitting  down  and  remaining  tfaerfr 

Testimony  was  introduced  to  the  effect 
tliat  tbe  car  was  loaded  and  running  In  the 
neighborhood  (tf  16  mUes  an  hoar  and  could 
bare  been  stopped  in  from  160  to  200  feet, 
and  that  the  motorman  saw  the  deceased  800 
feet  or  more  before  running  over  liim.  One 
witness  testlfled  tbat  lie  was  a  passenger  on 
the  car  and  saw  something  on  the  track  that 
looked  like  a  man  and  told  tba  motorman; 
tfaa\  he  again  arose  and  told  the  motorman 
tbat  it  was  a  man,  but  that  the  motorman 
made  no  r^ly  and  simply  turned  bis  head; 
that  the  car  was  800  or  350  yards  from  the 
object  when  this  witness  first  saw  it;  that 
the  motorman  dd  not  Macken  tbe  speed  until 
within  10  or  16  feet  ot  the  deceased,  who  was 
■Ittli^  on  the  tie  close  up  to  tbe  east  rail  fhc- 
ing  east  in  a  stooping  position  with  bis  head 
in  bis  hands.  Another  witness  testUted  tbat: 
"A  big  tall  fellow  said  there  wasa  man  on  the 
track,  but  it  never  took  no  effect  at  all; 
it  kind  o'  stirred  them  up.  I  got  up  and 
saw  something  sitting  on  the  tie  there  stoop- 
ed over  Uke.  I  think  the  tall  man  said, 
Tiien  Is  a  man  there.*  Tbe  car  did  not 
Blacken  up  after  tbat  that  I  noticed."  Anoth- 
er witness  testified  that  he  was  on  the  car. 
"When  I  first  heard  this  taU  man  say  there 
is  a  man  on  the  track,  the  car,  in  my  Judg^ 
ment,  was  about  300  or  350  feet  from  him. 
Tbe  car  did  lut  aeon  to  alow  a  bit"  Numer- 
ous witnesses  denied  that  there  was  any  tall 
man  on  the  car  who  thus  notified  the  motor- 
man,  and  various  otbors  gave  evidence  to 
tlie  effect  tbat  the  motorman  did  all  be  could 
to  stop  the  car  after  discovering  tbat  the 
object  on  the  track  was  a  man. 

Tbe  Jury,  among  other  things,  found  that 
the  motorman  saw  the  deceased  several 
bnndred  feet  away  on  tbe  trade  In  a  dinger- 
ons  plao^  aro^rently  asleep,  In  time  to  have 
stopped  the  car  without  Injuring  Mm.  Tbat 


bad  he  taken  such  measures  as  were  in  his 
power  at  tbe  time  be  first  discovered  the 
object  on  the  track,  and  after  he  knew  and 
recognised  It  to  be  a  man  who  would  not 
leave  t^e  track,  he  could  have  stopped  the 
car  before  striking  him.  That  the  motor- 
man  was  In  no  doubt  as  to  tbe  nature  of  the 
object  on  tbe  traA  whta  be  first  dlsoovm»d 
It  In  answer  to  a  question  whether  the  mo- 
torman, as  soon  as  he  discovered  that  it  was 
a  man  and  tSuA  he  was  in  peril  and  would  not 
mov^  applied  tbe  air  to  the  brakes  and  re- 
versed the  uM^lon  of  tho  car,  they  answered, 
'*2io."  Qnestlon  24  was:  "Did  tbe  motorman, 
Dan  Daetweiler,  while  operating  car  No.  64, 
<m  the  night  of  August  21,  UIO,  while  ap- 
proaching Louis  Tempfer,  wantonly,  willful- 
ly, and  intentionally  after  he  knew  that  such 
object  was  a  human  being,  and  tbat  it  would 
not  leave  the  track,  run  his  car  upon  and 
over  him?"  To  this  the  Jury  first  answered, 
"Dc^'t  know,"  and,  <m  being  sent  back,  re- 
turned Instead  the  answer  "Car^teaaly.''  Tbe 
Jury  were  instructed  tbat  their  chief  inquiries 
were  whether  the  deceased  met  his  death 
through  the  wanton,  willful,  reckless  negli> 
gence  of  the  defendant  and,  if  so,  of  what 
such  carelessness  and  negligence  consisted; 
whether  the  defendant  need  ordinary  care 
and  caution  in  the  opmUon  of  Its  car  after 
the  motorman  saw  and  recognized  that  the 
deceased  was  a  human  bdng  on  tbe  trade  in 
a  perilous  or  dangerous  position  asleep  or 
ai^rently  helpless,  and  whether  tbe  de- 
ceased was  killed  by  reason  of  his  own  neg- 
ligence or  by  reason  of  tbe  defendant's  gross, 
wanton,  or  reckless  carelessness  and  negll- 
genceu  Tbat  the  contributory  negligence  of 
tlie  plaintiff  would  not  avail  the  defendant 
*if  it  be  shown  that  the  defendant,  by  the 
exercising  of  reasonable  care  and  prudence 
after  having  discovered  tbe  deceased  In  a  dan- 
gerous position,  and  In  a  place  of  peril,  ap- 
parently asleep,  or  unconscious  ot  said  dan- 
gerous and  perilous  position  he  was  in,  and 
in  time  to  stop  tlie  car  and  thereby  not  in 
Jure  him,  and  failed  to  do  m,  and  ran  ovev 
and  killed  him,"  that  under  such  circum- 
stances "tbe  doctrine  of  contributory  neg- 
ligence has  no  place,  the  defendant  would  be' 
liable  for  any  injury  Inflicted,  Irrespective 
of  the  faults  which  places  the  Injured  party 
In  the  way  of  such  injury." 

Recklessness  and  wantonness  were  correct- 
ly defined.  It  was  left  to  tbe  Jury  to  deter- 
mine whether  the  act  of  the  deceased  in 
going  upon  the  premises  of  the  railroad  com- 
pany to  become  a  passenger  and,  finding  no 
place  provided,  sat  down  on  a  tie  to  rest  was 
contributory  negligence^  but  they  were  told 
that  In  any  event  he  sAumld  use  due  care  and 
diligence  In  looking  out  for  the  cars  and 
doing  evoytblng  a  reasonably  prudent  per- 
son  would  do  to  avoid  injury;  "but  if  he 
falls  asleep  while  there  and  becomes  uncon- 
scious of  bis  surroundings  and  is  In  danger, 
and  tbe  diCendanf  s  agents  observe  such  con- 
dlUons  and  facts  in  time  to  stop  its  cars  and 
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avoid  an  Injury  and  falto  to  do  bo  and  bJllR 
Mm,  the  company  would  be  liable." 

In  the  fifteenth  InstructloD  the  jtuy  were 
apedflcally  told  that,  if  the  deceased  was 
KDllty  of  carelessness  and  negligence. contin- 
uing down  to  the  time  of  the  negligence  or 
careleBsneBB,  If  any^  of  the  defendant  which 
contrlbnted  to  tb»  injury  or  death,  "there 
conld  be  no  recovery,  unless,  as  I  have  said, 
the  defendant  comes  within  the  exception  to 
the  mle  whSCh  I  have  stated,  precluding  the 
defense  of  contributory  neKUgdnce." 

[2]  The  defendant  requested  certain  instme- 
tlons  which  were  refused,  but  some  of  which 
were  BubstantlaUy  covered  by  those  given. 
One,  however,  was  refused  and  not  otherwlw 
covered  that,  before  they  could  find  tiie  de- 
fOidant  guilty  of  wUlful  and  wanton  n^U- 
genoe^  they  "must  find  that  the  defendant's 
motorman,  after  he  discovered  said  Louis 
Tempfer  on  the  track  and  realized  that  be 
could  not  and  would  not  leave  it,  pnrpbse- 
ly  and  wUIfully  ran  bla  car  on  and  over  said 
Louis  Tempfbr."  It  ia  omtended  by  the  de- 
fendant  that  the  court  erred  in  overrollng 
a  demurrer  to  the  evidence  in  ^vlng  and  re- 
fusing InatmcUons  and  in  refusing  a  Judgment 
for  the  defen^uit.  W«  have  examined  the 
Instructions  given  as  well  as  those  refused, 
and  ore  of  the  opinion  that  the  law  was  fair- 
ly and  correctly  stated  by  the  trial  court 

That  the  demnira  to  the  evidence  was 
properly  overmled  Is  indicated  by  quota- 
tions fhnn  the  evidence  already  made.  It  Is 
contended  that  the  finding  that  the  motor- 
man  ran  upon  the  deceased  carelessly  is 
equivalent  to  a  flndhig  that  it  did  not  do  so 
willfully  or  intentionally.  But  the  court 
made  it  plain  to  the  Jury  that  the  plointlfl 
could  not  recover  unless  the  motorman  did 
recklessly  or  wantonly  run  the  car  upon  the 
deceased  after  reallzliig  that  he  was  uncon> 
sdouB  or  helidees  and  In  a  place  of  peril; 
and  the  answer  to  the  question  Jnst  rtferred 
to,  taken  in  connection  with  tlw  genwal  ver- 
dict and  the  other  finding,  ia  notso  Inconalat* 
ent  therewith  as  to  deatroy  its  force  or  ef- 
fect and  Is  by  no  means  a  snflSdoit  basis  for 
a  Judgment  in  Cavor.  of  the  defendant  It 
was  not  necessary.  In  order  for  the  plaln- 
tUC  to  recover,  that  the  Jury  should  find  that 
the  motorman  ran  over  the  deceased  willfully 
or  intentlonany,  and  we  attribute  to  him  no 
such  malevolent  purpose.  It  was  essentia], 
however,  to  find  that  he  did  ao  recklessly  or 
so  heedlessly  as  to  amount  to  wanton  in- 
difference to  the  rights  of  Lonla  Tempfer, 
and  the  testimony  already  referred  to  sup- 
ported such  conclusion.  Telegraph  Oo.  v. 
Lawson,  66  Kan.  660,  page  668,  72  Pac.  288; 
Hallway  Oo.  r.  Lacy,  78  Kan.  622,  97  Fae. 
lOSS;  29  C!y&  009;  Railway  Ca  v.  Baker, 
70  Kan.  188,  96  Fae.  804,  21  L.  B.  A.  CET.  8.) 
427. 

It  ia  vigorously  contended  that  the  testimo- 
ny of  the  witness,  r^erred  to  as  the  tall 
man,  was  false ;  but  it  was  corroborated  by 
two  other  witnesses,  and  the  Jury  and  the 


trial  court  anwar  to  have  glvoi  it  credcaieek 
and  it  la  not  (or  us  to  reject  it  WlUe  r. 
Street  Railway  Co.,  88  Kan.  OS,  127  Fae 
626.  It  la  also  son^t  to  be  pressed  upon 
ns  that  neither  the  evidoioe  nor  the  Instmc- 
tiona  were  In  accord  with  the  doctrine  of  the 
last  dear  chance,  but  the  instmctlona  appear 
to  have  stated  the  rule  dearly  and  cwrect* 
ly.  It  would  seem,  however,  that  the  defokd- 
ant,  in  reiterating  the  correct  mle  that  the 
doctrine  haa  no  place  in  caaes  whwdn  the 
negligence  Is  concnrr^t,  assumes  that,  If 
the  deceased  negUgoitly  aat  upm  the  tle^ 
then  he  was  eonttnnously  negligent  in  falling 
asle^  or  becoming  unconscious.  But  this  is 
not  correct 

.  [1]  However  negligently  be  came  to  Uw 
place  of  danger.  If  when  the  car  ai^roacb- 
ed  he  bad  done  all  in  bis  powor  to  get  out  of 
its  way,  It  could  not  be  said  that  this  was 
a  continuation  of  his  negligence.  On  the  con- 
trary, his  n^JUgence  would  have  turned  to  the 
highest  degree  of  diligence.  If,  however,  he 
was  uncottsdons  from  sleep  or  coma,  be  had 
no  ability,  while  In  that  condition  to  extri- 
cate himself,  and,  having  no  power  to  «xa^ 
else  diligence,  he  was  not  negligent  tor  falling 
to  exerdae  it  Bad  he  gme  upon  the  track 
tear  the  express  puriHiBe  of  tiespasslng  and 
fallen  and  broken  both  legs  and  lain  there 
helpless,  the  dtfendant  wonld  have  bad  no 
right  to  run  over  him  after  actually  discov- 
ering bis  condition  and  peril.  Aa  the  evi- 
dence does  not  disclose  the  cause  of  hie  un- 
consdousneas,  it  cannot  be  attributed  to  a 
criminal  design  to  derail  tiie  car  or  to  com- 
mit BUldde.  According  to  the  findinga,  we 
have  the  simple  fact  that  he  was  there  to- 
tally oblivious  of  his  danger  becauae  of  a 
cessation  of  bla  mental  faculties  from  some 
unknown  cause.  This  cannot  be  said  to  con- 
stitute contlnnlng  negll^noe,  which  could  ex- 
ist only  in  cam  he  waa  In  condlUou  to  realia* 
his  danger  and  help  himself. 

tS]  That  portion  of  instmctkm  IXo.  10k  al- 
ready quoted,  that  if  the  deceaaed  waa  g^tj 
of  carelessness  and  negligence  oontlnuing 
down  to  the  time  of  the  negligence  or  eare- 
leaseas,  if  any,  of  the  dfrffrnflant  wbldi  eoo- 
trlbnted  to  the  injury,  there  could  be  no  re- 
covery unless  the  defendant  came  within  Hm 
exception  to  the  rule  preduding  the  d^enae 
of  amtrlbntory  negligenesh  is  said  to  be  »- 
tirely  Inamollcable  to  a  ease  of  laat  dear 
chance,  because  It  charged  that  the  plaintiff 
could  recover  even  If  he  **was  gnllty  of  neg- 
ligence that  continued  down  to  the  time  of 
the  acddwt*'  But  negUcence  down  to  the 
time  of  the  n^igence  of  th»  defendant  la  not 
negligence  down  to  the  time  of  the  acddent. 
It  must  be  remembered,  too^  that  the  i»rinci- 
pal  defense  pleaded  was  the  contributory  neg- 
ligence of  the  deceaaed  In  'Wtlng  down  on 
tiie  tracks  and  remaining  there,  knowing  that 
a  car  would  soon  pass  along  said  tracks,  and 
knowing  the  danger  of  sitting  on  said 
tracks'*;  and  the  defendant  was  oitltied  to 
an  instmctioD  framed  «  this  theory,  and  we 
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tblnk  tbla  iru  wliat  the  conrt  wta.  tMng, 
and  flut  it  vaa  propn  and  not  In  conflict 
with  othwa  eapresdy  stating  the  doctrine  of 
the  last  clear  chance. 

Bnor  1m  aaslgned  in  raceivlng  what  Is  os- 
serted  to  have  been  a  Quotient  verdict  Fol- 
lowing what  the  writer  regards  a  vidouB  cos- 
torn,  affidavits  pro  and  con  were  received  In 
eridawe  to  show  the  mental  xwoeeases  nsed 
by  the  Jury  In  arriving  at  their  vwdict  The 
trial  court  welshed  the  evidence  thos  produc- 
ed and  decided  the  awstlon  of  taet  thereby 
added  to  the  litigation  in  favor  the  plain- 
tiff, and  this,  like  any  other  supported  find- 
ing of  fact,  must  remain  undisturbed. 

Finding  no  prejndtcal  error  in  the  record 
judgment,  it  is  affirmed.  All  Oie  Justices 
concnrrlng. 


AimV-FEDANHAY  PBBSS  CO.v.WABD.t 
(Bmnemt  Conrt  of  Kansas.   April  12,  1D18.) 

(ByOalnu  by  th9  Court.) 

1.  Sales  (|  28Q«)— Comuoi  or  Wahurtz— 

CONSTBTTOnon. 

Where  a  farm  Implement  Is  parch ased  un- 
der a  warranty  indadlog  a  provislbn  that,  if 
It  does  not  work  Batisfactorily,  the  purchaser 
■ball  noti^  the  seller,  who  may  send,  an  ex- 
pert to  adpust  it,  and,  if  the  seller's  expert  or 
agents  fall  to  make  it  work  satisfactoruy,  the 
seller  shall  take  it  back  and  refund  the  pur- 
chase price,  U  paid,  held,  that  the  purchaser 
must  test  the  machine  fairly,  and,  if  it  does  not 
comply  with  the  contract,  must  give  the  re- 
quired notice,  and,  if  the  seller  falls  to  make  tt 
work  satisfactorily,  the  purchaser  must  return 
the  machine  vnthln  a  reasonable  time. 

[Ed.  Note.— For  other  cases,  sea  Sales,  Cmt 
nig.  li  806-808,  810;  Dec  Dig.  |  28&*] 

2.  Saus  (I  287*)— AonoH  roB  Fbzqk— Dx- 
rENBS— QUKSnOH  OF  Faoi. 

What  constitutes  such  reasonable  time  is 
a  question  of  fact  to  be  determined  from  all  the 
drcumatances  of  the  ease. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cmt 
Dig.  H  811-«16;  Dec  Dig.  S  287.*] 

8.  SAin  (1 .284*)— OoHnAOT  of  WAiuim— 

COIfBIBUOnOIT. 

If,  at  the  time  of  tUs  transaction,  bay 
presses  of  different  sizes  and  designed  to  make 
different  sized  bales  of  hay  were  In  use,  and 
if  the  bay  press  in  question  was  of  a  smaller 
sise  and  designed  to  make  smaller  bales  than 
some  of  the  others,  but  worked  satisfactorUy 
in  making  the  bales  it  was  designed  to  make, 
there  was  no  breadi  of  warrant  if  the  press 
K||^nd  more  power  when  used  to  make  larger 

.[JUL  KoternFor  other  cases,  s«.  Sales,  Cent 


Dig.  H  803-80S;  Dec.  Dig.  |  284. 

Aiq>eal  from  District  Court,  Marlon  County. 

Action  by  the  Anto-Fedan  Hay  Press  Com- 
pany against  Gale  Ward.  From  Judgment 
for  defendant,  plalntifC  appeals.  Reversed 
and  remanded,  with  directions. 

D.  W.  Wheeler,  ot  Mariw,  for  ara>ellaut 
W.  H.  Carpenter,  of  Marion,  for  appellee. 

SMITH.  J.   Thta  action  was  brought  by 

appellant  to  recover  on  a  promissory  note 


for  9125,  with  Interest,  and  upon  pa.  unpaid 
balance  of  an  account  of  $76  and  interest; 
the  note  and  account  bdng  for  the  puicbase 
price  oi  a  hay  press. 

The  answer  of  the  defendant  ^et  np  four 
grounds  of  defrase;  the  first  was  a  general 
denial;  the  second  admitted  the  pnrcliase 
of  the  bay  press,  but  alleges  that  It  was  sold 
to  him  by  the  plaintiff  upon  the  following 
written  and  printed  warranty:  "The  Aute- 
Fedan  Hay  Press  Is  sold  tinder  the  following 
guaranty  and  agreement:  That  every  press 
la  well  made  and  of  good  material.  The 
Anto-Fedan  Hay  Press  Company  agrees  to 
furnish  free  f.  o.  b.  Kansas  City  any  parts 
shown  to  be  defective  within  6  months  from 
the  date  of  sale;  that  If  operated  according 
to  printed  directions,  with  proper  manage- 
ment, It  will  do  more  work,,  with  the  same  ex- 
ertion, than  any  two  horse  power  press  on 
the  market;  that  it  is  durable  and  easy  to 
operate  with  a  self -feed  that  actually  feeds ; 
that.  In  case  purchaser  falls  to  operate  the 
machine  satisfactorily,  he  shall  notify  our  au- 
thorized agent  selling  him  the  press  and  the 
home  ofl3ce ;  that,  if  said  agent  foils  to  make 
the  press  work  successfully,  the  home  office 
shall  have  opportunity  to  send  an  expert  to 
make  the  machine  work  properly,  unless  the 
difflcnlty  Is  of  such  nature  that  they  advise 
by  letter,  but,  if  the  Auto-Fedan  Hay  Press 
Company  falls  to  make  It  work  satisfactorily, 
the  press  shall  be  taken  back  and  the  pur- 
chase price,  if  paid,  refunded."  Two  other 
defenses  were  pleaded  and  a  demurrer  there- 
to was  properly  sustained.  The  def^dant 
prayed  judgment  against  the  plaintiff  for  $60, 
not  Including  claims  made  In  the  two  defeiw-- 
es  demurred  to. 

[1,3]  Thereupon  the  plaintiff  filed  a  mo- 
tion to  reqolre  the  defendant  to  make  hla 
answer  more  definite  and  certain  by  setting 
op  the  names  of  the  .agents  or  employes  of 
the  plaintiff  to  whom  the  alleged  verbal  no- 
tice was  given,  also  to  state  the  time  and 
place  at  which  such  notice  to  the  em^oyto 
was  given.  The  motion  was  sustained  as  ta> 
the  name  of  the  person  to  whom  notice  was 
given,  but  ovemUed  as  to  the  remainder  of 
the  motion.  Thereuiran  the  defendant  amend-, 
ed  his  answer  by  interlineation  aa  follows^ 
"to  wit,  one  Mr.  Ross,  whose  first  name  is  to 
the  defendant  unknown,  who  was  acting  ai^ 
the  authorized  agent  of  plaintiff."  The  rul- 
ing on  this  motion  was  erroneous.  It  waa 
necessary  to  the  defense  that  the  appellee 
show  reasonable  diligence  in  notifying  the 
appellant  of  any  claimed  failure  in  the  war^ 
ranty  to  give  appellant  a  reasonable  oppor- 
tunlty  to  remedy  the  defect,  if  any  existed. 
There  appears  to  be  no  evidence  of  any  inter- 
view between  the  appellee  and  the  vseat, 
Ross,  until  about  IS  months  after  the  pur- 
chase of  the  hay  press,  and  about  the  tlmei 
the  appellee  claims  to  have  notified  Bosa 
that  the  machine  was  his  or  the  company's., 
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[I]  There  was  evidence  tbat  there  were 
b&7  pTMw  on  the  martet  of  dlffwoit  ilieB; 
that  tbe  prees  In  qaestlon  was  of  the  smaller 
size  and  was  designed  to  make  a  twle  at 
reasonable  slae,  but  smaller  than  the  large 
presses  were  designed  to  make;  also  that, 
when  tbe  larger  sized  bales  were  made  upon 
this  press,  the  dranght  on  the  team  was  very 
heavy.  The  appellee  himself  testified  that 
the  madilne  ran  easy  enough  In  making  a 
60  or  65  pound  bale,  but  very  heavy  In  mak* 
li^  an  80  or  86  pound  bale. 

The  contract  of  warranty  Is  silent  as  to 
the  size  of  the  bales  in  the  making  of  which 
the  machine  was  warranted  to  "do  more 
work  with  the  same  exertion  than  any  two 
horse  power  press  on  tbe  market"  In  this 
situation  It  is  to  be  presumed  that  the  ma- 
chine was  to  be  used  to  make  bales  of  the 
size  which  it  was  des^ued  to  make,  provided 
the  machine  was  designed  to  make  a  bale  of 
ordinary  or  fair  size.  There  is  no  evidence 
that  a  60  or  65  pound  bale  lis  not  an  ordinary 
or  fair  size. 

The  appellant  requested  ttie  conrt  to  in- 
struct the  Jury,  in  substance,  that,  to  entitle 
the  defendant  to  rescind  the  contract,  he 
must  return,  or  offer  to  return,  the  property 
within  a  reasonable  time,  and  that  if  the  ap- 
pellee kept  and  operated  the  hay  press,  know- 
ing It  did  not  comply  with  the  warranty,  from 
July  or  August,  1909,  to  the  latter  part  of 
the  summer  of  1910,  without  offering  to  re- 
turn It,  the  verdict  should  be  for  the  plain- 
tiff for  the  unpaid  portion  of  the  purchase 
price.  This  request  was  refused.  There  be- 
ing no  allegation  that  the  appellee  was  induc- 
ed to  keep  the  machine  by  the  promise  of 
the  appellant  or  Its  agent  that  It  would  or 
could  make  the  machine  work  satisfoctorily, 
we  think  this  Instruction  should  have  been 
given. 

The  court;  however,  did  give  instruction 
No.  4,  which  Is  as  follows:  "Tou  are  Instruct- 
ed that  if  the  hay  press  In  qnestiou  in  this 
ease  did  not  comply  with  the  warranty,  and 
that  the  defendant  honestly  believed  that  it 
did  not  so  comply,  the  defendant  would  have 
the  right  to  return,  or  off^  to  return,  the 
sanke  to  plaintiff  or  its  duly  authorized  agent, 
U  said  machine  did  not  comply  with  said 
vrarranty,  and  to  tiave  the  contract  of  pur- 
chase rescinded  or  canceled,  but,  under  such 
circumstances,  it  would  he  defendant's  duty 
to  return,  or  so  offer  to  return,  the  machine 
with  a  r^Lsonable  promptness  after  having 
used  tbe  machine  for  such  reasonable  time  as 
would  be  required  to  give  the  nucblne  a 
fiiir  test;  and  if  the  defendant  fiiUed  to  re< 
turn  the  same  within  such  reasonable  time 
after  having  discovered  Its  defects  and  tliat 
It  fSalled  to  comply  with  the  warranty,  and 
It  he  tailed  to  do  ao,  defendant  would  there- 
to w^ve  the  defects  In  said  machine  and 
waive  tbe  conditions  and  terms  of  the  wax^ 
taniy,  unless  the  delay  of  dtfendant  in  re* 
turning  the  macbtne  or  olferlng  to  return  the 


maidiln^  and  thereby  rescinding  ttie  con- 
tract, was  occasioned  by  tbe  promise  of  plain- 
tiff  or  Its  agents  to  fix  the  in««*<ii^  eo  tbat 
the  same  would  work.  In  transactions  of 
this  kind,  both  partlefl  are  required  to  act 
in  good  faith,  and  neither  can  be  permitted 
to  take  advantage  <rf  bla  wrong." 

In  his  testimony  as  a  witness,  the  appellee 
does  not  testify  that  any  agent  reqneeted 
him  to  keep  the  machine  to  give  tbe  impor- 
tunity to  make  it  work  right  TbB  awdlee 
does  testify  tbat  at  one  time  he  wn^  the 
commny  about  tbe  draught,  and  they  told 
him  to  ke^  the  machine;  that  they  would 
send  another  man.  In  reply  to  a  question  as 
to  what  time  that  occurred,  he  said  he  could 
not  telL 

The  jury,  in  answer  to  special  questions 
requested  by  appellant,  found,  among  others, 
the  following  fiicts: 

"Q.  3.  How  long  after  the  defendant  dis- 
covered the  defects  in  said  hay  press  did  be 
keep  and  use  said  hay  press?  A.  About  IS 
mouths." 

"Q.  6.  Did  the  defendant  ever  tender  back 
the  hay  press  before  September,  cx  tbe  time 
Mr.  W.  V.  Boss  waa  at  his  premises  T  A. 

Xo. 

"Q.  6.  Did  the  defendant  discover  the  de- 
fects he  claims  in  the  hay  press  before  he 
paid  the  (50  in  November,  1909?   A.  Yes." 

"Q.  9.  Did  the  defendant  ever  make  any 
tender  of  the  hay  press  back  to  any  person 
authorized  to  receive  It,  and  demand  his  note 
and  payment  back  before  the  maturity  of  the 
note  mentioned  in  question  8;  if  so,  when 
and  to  whom?   A.  No." 

One  witness  testified  that  in  January  or 
February,  1009,  the  appellee  used  the  machine 
In  pressing  75  tons  of  hay  for  the  witness 
and  his  father. 

The  Jury  also  returned  tbe  ftvllowing  an- 
swers to  iq>ecial  questions  requested  by  tlie 
appellee: 

"(1)  After  defendant  discovered  that  the 
hay  press  In  question  would  not  work  satis- 
factorily, did  the  plaintiff,  from  tltne  to  time, 
send  out  ite  agents  to  fix  said  hay  press  so 
It  would  work?  Ans.  Yes. 

"(2)  Were  said  agente  sent  out  by  the 
plaintiff,  from  time  to  time,  while  defendant 
had  said  hay  press  In  his  possession  to  fix 
said  machine  for  the  purpose  of  inducing  de- 
fendant to  keep  said  machine?   Ans.  Yes. 

"(3)  Before  said  agents  came  out  to  fix  said 
hay  press,  did  defendant  complain  to  plain- 
tiff and  its  authorized  agente  concerning  title 
working  of  said  hay  press?  Ans.  Yes. 

*'(4)  Did  plaintUTs  expert  fall  to  make 
said  hay  press  work  according  to  ite  guaran- 
ty? Ans.  Yes. 

If  you  answer  the  last  question,  'Yea,' 
state  whether  defendant  tnnnedlately  after 
such  expert  failed  to  make  such  hay  press 
work  according  to  the  guaranty,  be  offered 
to  return  said  bay  xvess  to  the  i^alntlfl  or 
its  authorized  agoitf  Ans.  Tee.** 
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As  flhown  by  anawen  to  qneBtioiu  8  and  S, 
aeqnested  by  appelant,  tUa  waa  18  montliB 
after  the  porchaae. 

In  Weybrick  &  Co.  t.  Harris.  81  Kan.  02, 1 
Pac.  27X  it  la  said:  "Where  personal  prt^er- 
ty,  snch  as  a  mowing  or  reaping  machine,  Is 
sold  with  a  warranty,  and  there  Is  a  breach 
of  that  warranty,  the  property  acid  not  be- 
ing as  r^resented  and  warrant7  by  the  ven- 
dor, the  purchaser  has  two  remedies:  (1)  He 
may  retnrn  the  property  and  rescind  the  con- 
tract ;  or  (2)  he  may  atHrm  the  contract  and 
sne  tor  damages  for  the  breach  of  the  war- 
ranty. In  the  latter  case,  he  affirms  the 
contract,  and  the  amount  which  is  then  pri- 
ma facie  due  the  vendor  is  not  the  reason- 
able value  of  the  machine,  but  the  contract 
price,  and  the  only  reduction  is  that  which 
results  from  the  breech  of  the  warranty." 

The  doctrine  has  been  r^ieatedly  reaffirm- 
ed In  this  court  and  is  the  settled  law  of  the 
state  on  the  subject  Ordinarily  it  is  said  to 
be  a  question  of  fact  whether  the  purchaser 
retnrned,  or  offered  to  return,  the  property 
within  a  reasonable  time,  but  In  the  Wey- 
brick Case,  supra,  Mr.  Justice  Brewer,  in 
writing  the  opinion,  used  this  language:  "In 
the  case  at  bar,  as  the  purchasers  retained 
the  header  and  nsed  it,  not  only  during  the 
seasons  of  1880,  but  also  during  those  of 
1881  and  1882,  they  clearly  abandoned  the 
remedy  by  rescission  of  contract.  A  purchas- 
er cannot  retain  and  use  property,  and  at 
the  same  time  say  he  r^adlates  and  re- 
scinds the  contract  to  purchase.  The  only 
remedy,  therefore,  the  purchasers  had  In  this 
case  was  to  recover  damages  of  vendors,  by 
reaaon  of  the  breadi  of  warranty."  31  Kan. 
94,  1  Pac  272. 

The  decisions  In  Coofctngham  v.  Dusa,  41 
Kan.  229,  21  Pac.  95,  and  Manufacturing  Co. 
T.  Moore,  48  Ean.  S24,  26  Pac.  703,  sustain 
■the  same  doctrine.  In  the  latter  case  It  is 
aaid :  "This  defect,  If  it  listed,  was  a  pat- 
ent on^  which  the  defendant,  who  used  the 
implement,  must  have  seen  and  known  from 
the  beginning.  Within  the  anthoritlefl  dted. 
it  most  be  held  that  the  continued  use  of  the 
Implement,  aStee  learning  of  the  alleged  de- 
fects, Bhonld  be  regarded  as  a  waivor  of  de- 
fendant's right  to  rescind,  and  that  the  of- 
ter  to  return  was  not  made  within  a  leaaon- 
aUe  time."  Theae  remarks  are  amtlieable  to 
this  caaa  See,  also,  Imidemoit  Go.  v.  Haley, 
77  Kan.  72,  08  Pac  079.  In  this  case  the  de- 
tect, If  one  existed,  was  patent  One  wit- 
ness testlfled  that  It  took  only  a  tew  minntcs 
to  determine  that  the  press  was  of  heavy 
dran^t  Be  referred  to  the  ttme  when 
they  were  trying  to  make  large  bales.  There 
la  also  erldenoBk  nndiapnted,  by  a  witness 
who  was  called  for  the  appellee,  In  fact  the 
son  of  the  appellee,  that  the  bay  press  was 
naed  aft«  the  time  that  aM>ellee  claima  to 
have  tamed,  it  over  to  apptilant^  ag»t,  al- 
thoQ^  this  was  tmly  for  a  sbmt  time.  If 


appellee  wished  to  rely  on  the  statement  be 
testlfled  to  have  made  to  the  agent,  "This  la 
yonr  machine^"  be  bad  no  rls^t  to  nae  It  at 
all  thereafter. 

By  the  continued  use  of  the  hay  press 
long  after  the  discovery  that  It  did  not  com- 
ply with  the  warranty,  and  also  by  using 
the  press  after  be  claims  to  have  delivered 
.It  to  the  appellant's  agent,  the  appellee  Is 
held  to  have  waived  the  defect,  if  any  there 
was,  therein  and  to  have  affirmed  the  con- 
tract of  purchase  His  remedy  was  in  dam- 
ages tor  the  breach  of  the  warranty,  which 
remedy  was  not  sought  in  this  action. 

The  Judgment  is  reversed,  and  the  case  is 
remanded,  with  instructions  to  render  Judg- 
ment for  tbe  appellant  as  prayed  for.  All 
the  JnstlceB  ooncnrrlng- 


WINKUDR  V.  CITIZENS*  KFATB  BANK 

OF  OUEDA  SPRINGS,  t 
(Supreme  Court  of  EauBOS.    April  12,  1918.) 

(SyUaJntt  b»  fW  Court.) 

BaITES  AITO  BAITEIRa  143*)— AOIION  JOB 

Deposit— EXE1IFI.ABT  Dauaoxs. 

In  an  action  by  a  depositor  to  recover  mon- 
ey placed  by  him  In  a  bank  as  a  general  deposit, 
the  bank  having  wrongfully  refused  luiyment 
and  having  protested  a  check  drawn  by  the  de- 

Eoaitor  for  the  amount  thereof,  the  bank  is  not 
able  for  exemplary  damages,  unless  it  waa 
guilty  of  fraud,  mahce,  gross  negligence,  or  op- 
pression in  ao  doing. 

[Bd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  »  414,  517;  Dec.  Dig.  | 
143.*]  _ 

A^)eal  from  District  Court,  Cowley 
County. 

Action  by  W.  H.  Winkler  against  tbe  Cit- 
izens' State  Bank  of  Gueda  Springs,  a  cor- 
poration. From  Judgment  for  plaintiff,  de* 
fendant  appeals.  Aflbrmed. 

C.  T.  Attinson,  of  Arkansas  City,  for  ap- 
pellant Paul  B.  Nagle,  of  St  John,  for  ap- 
pellee. 

SMITH,  J.  It  appears  by  the  evidence  In 
this  case,  without  substantial  controversy, 
that  the  an;>ellee  had  <m  general  deposit  In 
the  appellant  hank  the  sum  ot  12,000,  sub- 
ject to  the  check  of  the  appellee ;  that  the 
ai^llee  gave  to  another  bank  his  check  for 
the  full  amount  of  the  dqjtoslt;  that  tbe 
cfaefA  waa  forwarded  to  aiq^lant,  and  appel- 
lant refused  payment  thereof  and  caused  the 
ctaei^  to  be  protested  and  notice  thereof  to 
be  given.  Thla  suit  waa  brought  to  recover 
the  money  and  for  damages. 

The  reaaon  given  by  appellants  cashier 
for  the  refusal  of  payment  waa  that  the  sum 
of  money  waa  deposited  in  pnraoance  of  an 
agreement  between  tbe  appellee  and  a  third 
party,  but  not  to  the  credit  at  such  third 
par^,  by  the  terms  of  which  tbe  caahlw 
thou^^t  the  transaction  ^rtth  anch  third  par* 
ty  ought  to  be  closed  and  the  money  paid  to 


•For  ether  essai  ass  urns  tople  and  sMtlos  NUHBBR  in  Das.  Dig.  ft  Am.  Dig.  Kay-No.  aortas  *  Rv'r  lodens 
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the  third  part7.  It  la  not  pretended  that  tlie 
bank  received  the  money  or  was  to  hold  It 
as  security  for  the  third  party,  or  that  the 
appellant  had  any  legal  obligation  In  this 
matter  to  protect  the  third  party. 

At  the  close  of  the  evidence  the  court  gave 
the  following  instructions  relative  to  the 
damages  recoverable: 

"If  you  should  find  for  the  plaintiff,  In  ad-' 
dition  to  the  amount  that  you  find  he  is  en- 
titled to  recover  because  of  the  money  de- 
posited In  the  bank,  yon  should  also  find 
the  amount,  If  any,  of  the  actual  damages 
he  has  sustained,  If  any,  by  reason  of  the 
failure  and  refusal  of  the  bank  to  pay  over 
the  money  on  said  check.  And  in  determining 
what  bis  actual  or  general  damages  are  yon 
may  take  into  consideration  the  evidence  of 
what  expense  he  has  been  put  to,  caused  by 
said  refusal,  what  damage.  If  any,  It  has 
been  to  his  standing  and  credit  as  a  business 
man,  what  he  has  been  compelled  to  pay  for 
attorney's  fees  and  otherwise  in  connection 
with  looking  after  the  matter  prior  to  the 
commencement  of  thl^  suit,  what  he  has  been 
nnnpelled  to  pay  out,  if  anything,  for  pro- 
test fees,  and  allow  to  the  plaintiff  such  ac- 
tual or  general  damages  as,  in  your  judg- 
ment, from  all  the  evidence  in  the  case,  will 
compensate  him  for  bis  actual  Injury  sus- 
tained. If  any,  by  reason  of  the  refusal  of 
the  said  bank  to  pay  his  check. 

"And  U  yon  shall  find  that  be  is  entitled 
to  lecoTOT  actual  damages  In  this  case,  out- 
aide  of  the  money  on  deposit,  tben,  if  you 
shall  farther  find  that  the  refusal  of  the 
bank  to  pay  said  check  was  without  good 
reason,  was  opinresalve,  wan  malicious,  then 
you  would  be  Justified  in  allowing  the  plain- 
tiff exemplary  damages — that  Is,  what  la 
called  smart  money  or  punitive  damages — 
as  puniabment  fbr  the  conduct  of  the  de- 
fendant In  such  malicioos  act,  and  the 
amount  of  this  is  left  to  the  good  Judgment 
and  discretion  of  the  Jury." 

The  first  paragraph  of  this  instruction  Is 
aKtroved,  except  the  clause,  "what  he  has 
been  compelled  to  pay  for  attorney's  fees 
and  otherwise  In  connection,  with  looking 
after  the  matter  prior  to  the  commencemeat 
of  this  suit,"  which  is  disapproved.  Evans 
V.  Central  Life  Ins.  Co.,  87  Kan.  641,  125 
Pac.  86. 

There  Is,  however,  no  evidence  that  In  the 
refusal  of  payment  the  bank  was  guilty  of 
fraud,  malice,  oppression,  or  of  any  wrong- 
ful purpose  that  would,  in  any  way.  Justify 
the  last  paragraph  of  the  Instruction.  It  is 
erroneous.  See  Wlnstead  v.  Hulme,  32  Can. 
SeS,  4  Pac.  094 ;  Cady  v.  Case,  46  Kan.  733, 
26  Pac.  44a 

The  Jury  found  for  the  appellee  $2,000, 
the  amount  of  the  deposit,  $135  Interest 
thereon,  $365  actual  damages,  and  $135  ex- 
emplary damages.  Judgment  was  accord- 
ingly rradered. 


The  Judgment  is  ordered  to  be  modified  by 
reducing  the  same  $135,  and  when  so  modi- 
fied is  affirmed.  AU  the  Justices  concurring. 


In  re  FOWLBS. 
(Supreme  Court  of  Kansas.    April  12,  1913.) 

(Byllabiu  hf  the  Court.) 

1.  C^nnnAi,  Law  H  18*)  —  Jdubdiotioh  — 

NONBOSIDEnT. 

One  state  will  aot  seek  to  censor  or  oontrol 
the  conduct  of  dtizens  and  residents  of  other 
,  states  unless  such  conduct  results  in  an  in- 
'fractloo  of  its  own  laws. 

[Bd.  Note.— For  o^r  cases,  see  Criminal 
Law,  Cent  Dig.  1  7 ;  Dec  Die  1  la*] 

2.  t^iuiNAZ.  Law  9  97»)  —  JoniSDionoN  — 

NoNEESiDEiTT— Place  of  Offense. 

A  citizen  and  resident  of  another  state, 
who  without  lawfnl  excuse  knowingly  permits 
his  child  under  16  years  of  age  to  be  and  re- 
main here  in  destitute  or  necessitous  circum- 
stances without  provldina  for  the  support  and 
maintenance  of  such  child,  thereby  violates  the 
Desertion  Act  (chapter  103,  Laws  of  1911),  and 
may  be  punished  therefor. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  in-189,  191;  Dec.  Dig.  1 
»7.*] 

8.  Cbiuinal  Law  (i  97*)  —  Jubisokthoit  — 

PZ.ACE  OF  Offense. 

When  upon  such  charge  the  (a,tber  Is  ar- 
rested in  another  state  and,  waiving  requisition, 
comes  in  the  custody  of  an  officer,  the  courts  of 
this  state  have  jurisdiction  to  try  him  upon  encfa 
charge  although  he  has  never  before  i>een  with- 
in this  state.  Bnt  when  after  having  thns  come 
he  is  discharged  by  writ  of  habeas  corpus  by 
the  probate  court  of  the  county  where  the  charge 
was  laid,  and  before  having  an  onwrtunity  to 
return  Is  rearrested  (m  the  same  diarge,  tha 
state  has  no  right  to  retain  and  try  blm  for 
failure  to  support  such  child  after  he  (the 
father)  was  thus  brought  here,  without  showing 
that  after  so  coming  be,  without  lawful  excuae, 
knowingly  teiled  or  refused  to  furnish  such  sup- 
port and  maintenance. 

[Ed.  Note.— For  other  casn,  see  Criminal 
Iaw^  Cent  Dig.  H  177-188;  181;  Diec;  Dig.  i 

4.  Parent  and  Child  (S  17*)— Pbobecutiow 
FOB  NoNsuppoBT  —  Proof  —  Xosbesident 
Pabent. 

To  render  a  father  liable  to  punishment  for 
such  failure  before  being  thus  brought  here,  Jt 
must  be  shown  that  he  knew  or  ought  to  have 
known  the  location  and  condition  of  his  child, 
or  that  he  had  by  act  of  omission  or  commis- 
sfam  permitted  him  to  be  and  remain  here  in 
destitute  or  necesaltons  circumstances  without 
providing  for  his  support  and  maintenance. 

lEd.  Note.— For  other  caBeB.  see  Parent  and 
Child,  Cent  Dig.  Sfi  17r>-lSl :  Dec.  Dis.  |  17.*l 

6.  E>XTBADmOH  (g  41*)~RiaHT8  AFTEB  DtS- 

chaso^Pbobecution  fob  Anotbeb  Cbiice. 
A  sovereign  state  will  not  be  less  fair  in  its 
treatment  of  parties  than  It  requires  its  cid- 
aens  to  be,  and,  having  brought  here  a  citizen 
and  resident  of  another  state  upon  criminal 
process  to  answer  for  an  offense  alleged  to  have 
been  committed  while  in  the  state  of  his  resi- 
dence, it  will  not  upon  his  discharge,  and  before 
he  has  an  opportunity  to  return,  foreSbij  retain 
him  to  answer  tor  an  act  of  omlnlon  since  he 
was  thus  brought  here,  unless  such  omission 
was  conscious  and  willful  on  his  part 

[Ed.  Note.— For  other  cases,  see  ^tradition. 
Cent  Dig.  SS  51-53;  Dec.  Dig.  f  41.*]  . 

Porter,  J.,  dissenting. 
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Original  application  by  A.  T.  Fowlei  for 
writ  of  habeas  corpus.  Writ  denied. 

R.  B.  MelTln,  of  Lawrence,  for  tbe  appli- 
cation. S.  N.  Hawkea,  Asst  Atty.  Gen.,  and 
J.  S.  Amlck,  of  Lawrence,  opposed. 

WDST,  J.  This  Is  an  application  for  a 
writ  of  habeas  corpus  submitted  upon  an 
agreed  statement  of  facts. 

The  petitioner  for  more  than  18  years,  ex- 
cepting a  brief  sojourn  in  Missouri,  has  been 
a  dtlzen  and  resident  of  Dallas,  Tex.  With 
him  at  that  place  his  wife  and  th^  two 
children  lived  Intermittently  from  about  1895 
to  about  1906  or  1906,  when  she  left  Texas 
with  thdr  two  children  and  brought  them  to 
Lawrence,  Kan.  It  is  stipulated  that  no 
blame  Is  attached  to  the  husband  or  wife 
for  tbe  separation.  One  of  the  dbiJdren  Is 
a  boy  now  about  14  years  old,  healthy,  and 
able-bodied,  and  it  la  Inferable  that  be  has 
remained  at  Lawrence  since  coming  there  in 
1905  or  1906,  but  with  whom  It  is  not  shown. 
On  a  date  not  given  a  complaint  was  filed 
before  a  Justice  of  the  peace  of  Douglas  coun- 
ty charging  the  petitioner  with  n^lecting 
or  refusing  to  provide  for  the  support  and 
maintenance  of  this  son.  A  warrant  was  is- 
sued and  the  petitioner  was  arrested  at  Dal- 
las, Tex.,  and  brought  to  Lawrence;  the 
Issuance  of  requisition  papers  having  been 
waived,  and  on  February  24,  1913,  he  was 
discharged  from  custody  by  writ  of  habeas 
corpus  Issued  by  the  probate  court  Almost 
inunediately,  and  before  he  had  an  oppor- 
tunity to  leave,  he  was  again  arrested  on 
the  same  charge  upon  information  filed  by 
the  county  attorney.  February  28th  his 
plea  In  abatement  was  sustained,  whereupon 
he  demanded  to  be  released,  but  instead  was 
again  arrested  on  a  Justice's  warrant  on  the 
same  charge  originally  made,  and  placed  in 
JaiL  The  petitioner  asserts  his  right  to  be 
discharged  from  custody  ui>oa  the  theory 
that  he  baa  commitied  no  crime  against  the 
state  of  Kansas  in  which  he  never  set  foot 
until  brought  here  In  custody  as  already 
stated.  The  state  insists  that  failure  to 
Bupiwrt  a  destitute  child  In  Kansas  is  a 
«ilme  against  our  laws  and  that  the  peti- 
tioner, having  come  into  the  custody  of  an 
officer  without  a  requisition,  is  here  volun- 
tarlly  and  subject  to  the  Jurisdiction  of  our 
courts. 

The  statement  of  fftcts,  the  substance  of 
-which  has  already  been  stated,  is  more  re- 
markaUe  for  what  it  omits  than  for  what  it 
contains.  From  atatemmts  made  upon  the 
Argument  and  in  the  briefB,  however,  we 
■hall  aasume  that  about  six  ot  seven  yArs 
■ago  tiie  wife  broui^t  the  boy  to  lAvnouse^ 
Kan. ;  that  when  the  complaint  waa  filed  he 
was  in  necessitous  ot  deatltate  dnnuostanc- 
ea;  and  that  the  fatha*  was  not  at  that 
ttme  providing  tor  his  support  and  maisi- 
tuanoe.  We  cannot  aasume,  as  it  is  not 
Purged,  that  the  father  abandoned  the  boy 


at  any  time;  titat  he  aent  him  to  Kansas; 
or  that  be  bad  knowledge  of  bis  destitute 
drcnnutances.  Whether  during  the  years 
since  leaving  Texas  he  has  lived  with  the 
mothcar  or  with  their  relatives,  or  during 
what  portion  of  that  ttme  he  has  been  pro- 
vided for  and  by  whom,  we  are  not  advised. 

The  statute  (section  1,  c.  163,  Laws  of 
1911)  provides:  '^Hiat  any  husband  who 
shall,  without  Just  cause,  desert  or  neglect 
or  refuse  to  provide  for  the  support  and 
maintenance  of  his  wife  In  destitute  or  ne- 
cessltoos  drcumstances ;  or  any  parent  who 
shall,  without  lawful  excuse,  desert  or  neg- 
lect or  refuse  to  provide  for  the  support  and 
maintenance  of  his  or  her  child  or  cblldrra 
under  the  age  of  sixteen  years  la  destitute 
or  necessitous  circumstances,  shall  be  guilty 
of  a  crime  and,  on  conviction  thereof,  shall 
be  punished  by  Imprisonment  In  the  Reform- 
atory or  Penitentiary,  at  hard  labor,  not 
exceeding  two  years." 

[1-S]  The  general  rule  la  that  the  laws  of 
a  state  have  no  extraterritorial  force  and 
that  Its  crimes  act  Is  for  the  punishment  of 
those  within  Its  own  borders. .  Section  10  of 
the  Bill  of  Bights  provides  that  In  all  trans- 
actions the  accused  shall  have  "a  speedy 
public  trial  by  an  Impartial  Jury  of  the 
county  or  district  in  which  the  offense  is 
alleged  to  have  been  commitied."  No  argu- 
ment is  needed  to  show  that  If  tiie  authori- 
ties in  one  state  should  undertake  to  censor 
and  punish  the  conduct  In  their  state  of 
dtlzens  of  another  state,  the  domestic  tran- 
quillity and  general  welfare  meoUoned  In  the 
preamble  to  the  federal  Constitution  would 
be  seriously  disturbed.  However,  mere  phys- 
ical presence,  dtizensbip,  or  residence  with- 
in the  state  Is  not  always  essential  in  order 
to  render  one  amenable  to  Its  laws  and  sub- 
ject to  ita  prosecution.  The  Legislature  has 
provided  (Gen.  Stat  1909,  |  6595)  that  "ev- 
ery person  being  without  the  state,  commit- 
ting or  couBummatiog  an  offense  by  an  agent 
or  means  within  the  state,  is  liable  to  be 
punished  by  the  laws  thereof  in  the  same 
manner  as  if  he  were  present  and  bad  com- 
menced and  consummated  the  offense'  within 
the  state." 

In  the  case  of  Oarr,  28  Kan.  1,  page  5, 
it  vr&s  said:  "We  fully  recognize  that  tbe 
power  of  the  state  to  punish  criminals  ex- 
tends to  all  persons  who,  being  without  the 
state,  commit  or  consummate  violations  of 
the  penaX  statvtea  within  our  state,  'by  an 
agent  or  means  within  the  state.*  Such 
persons,  although  out  of  the  state,  are,  in 
contemplation  of  law,  within  the  8tat&" 

"Tbe  Legislature  of  <nie  state  cannot  make 
laws  b7  wbidi  people  outside  tbe  atate  must 
govern  thdr  actlona,  exc^t  as  they  may 
have  occaalMi  to  reeort  to  tbe  remediea  which 
the  state  provides,  or  to  deal  with  property 
situated  wlttdn  the  state  •  •  •  But  if 
tbe  omaeauaiceii  of  an  unlawful  act  commit- 
ted outside  tbe  atate  ban  leaclied  their  ulU- 
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mate  and  Injurious  resnlt  wltbin  it.  It  seems 
that  the  perpetrator  maj  be  punished  as  an 
(lender  against  such  state;"  Cooler's  Con. 
Um.  (6th  Ed.)  149. 

In  Bex  T.  Oarrel^  17  Jnr.  1060,  page  1062. 
Ix»d  Ounphell,  0.  J.,  said:  "I  do  not  pro- 
ceed upon  the  ground  that  the  offense  was 
conunitted  beymd  the  Inrlsdlctlon  oi  the 
court,  for  it  a  man  employ  a  consdons  or 
unconscious  agent  to  oommit  an  offense  In 
this  country,  he  is  amenaUe  to  the  laws  of 
Bogland,  although  at  the  time  the  oOense 
was  committed  he  was  living  beyond  the 
Jurisdiction." 

In  Town  of  Barkhamsted  t.  Fars<ms,  8 
Oonn.  1,  page  8,  a  prosecnticm  was  had  under 
a  statute  providing  a  forfeiture  for  the 
brining  of  paupers  Into  the  state  and  leavw 
lug  them  there.  It  was  a^ed  that  erldenra 
had  beoi  Improperly  recdved  to  show  the 
conduct  of  the  d^ieudant  in  another  state, 
the  only  ground  ot  his  amenabUl^  to  the 
criminal  laws  being  that  be  owed  aUeglance, 
and  he  could  owe  no  allegiance  imless  with- 
in th^  protection,  and  he  could  not  be  with- 
in th^  protectlffli  unless  either  a  citizen  or 
personally  within  their  Jurisdiction.  The 
court  said  It  was  conceded  that  the  defuid- 
ant  did  not  prasonally  bring  the  paupm  but 
that  he  sent  fliem  under  the  care  of  his  s<m. 
"The  principle  of  common  law,  'Qui  tBslt  per 
allum,  fiudt  per  s^'  Is  of  universal  applica- 
tion, both  in  criminal  and  civil  cases;  and 
he  who  does  an  act  in  this  state,  by  his 
agen^  Is  ctmsldoed  as  if  he  had  done  it  in 
his  own  proper  person." 

In  State  v.  Peabody,  25  R.  I.  644,  56  Atl. 
1028,  a  complaint  allying  nonsupport  of 
minor  children  In  Washington  county  by  a 
defendant  in  Kent  county  was  held  good  for 
the  reason  that  one  Is  answeratde  for  his 
neglect  In  the  place  where  others  suffer  in 
consequence.  It  has  been  held  that  one  can 
be  prosecuted  tor  procuring  a  drug  In  an- 
other state  and  sending  it  by  man  to  a  wo^ 
man  within  the  state  for  the  purpose  of  pro- 
coring  an  abortion.  State  v.  Morrow,  40  S. 
a  221,  237,  18  a  E.  858,  859.  "Assuming, 
however,  for  the  pun>0Bes  of  this  dlscnssIcHi 
only,  that  there  was  no  evidence  oi  any  act 
done  in  pursuance  of  an  Intention  to  effect 
an  abortion,  except  soch  acts  as  were  done 
by  the  defendant  In  the  dty  of  Washington, 
then  if  the  acts  there  done  were  Intended  to 
take  effect  In  tills  state,  and  did  tiiere  actual- 
ly take  effect,  we  still  think  the  court  in  this 
state  had  Jurtedlctlon  of  the  offense  charged." 
This  quotation  Is  supported  by  numerous  au- 
thorities dted  in  the  <v)ilnlon  which  rests  on 
the  assumption  that  the  defendant  volunta- 
rily came  into  and  submitted  himself  to  the 
Jurisdiction  of  the  trial  court  The  doctrine 
was  announced  that  it  is  the  duty  of  a  state 
to  protect  tbe  lives  and  pwsons  its  dtl- 
WBxm  and  others  temporarily  resident  therein 
against  unlawful  violation  ot  injury  wheUier 
committed  by  dtisens  <nr  others,  Jurisdiction 
ot  the  subject-mattfer  and  of  tbe  person  be- 


ing different  qnestlona.  Vngvy  tat  anoUier 
state  of  titles  to  lands  In  the  state  of  Texna 
was  held  to  be  an  offense  against  the  lawa 
of  the  latter  state,  under  a  statute  provid- 
ing that  persons  out  of  tbe  state  may  commit 
and  be  liable  to  Indictment  and  conviction 
for  offenses  which  do  not  in  their  commisslMt 
necessarily  require  personal  presence  in  Che 
state;  Hanks  v.  State,  13  Tex.  App.  288i 
A  resident  of  Missouri  who  turned  cattte 
out  of  his  Inclosure  knowing  that  they  would 
go  across  the  line  Into  Arkansas  was  hdd 
not  guilty  of  violating  an  act  of  tbe  latter 
state  prohibiting  stodc  running  at  larga 
Beattle  v.  state,  73  Ark.  428,  84  S.  W.  477. 
A  nonresident  of  a  dty  was  held  liable  to 
prosecution  by  its  police  court  for -permitting 
his  cow  to  be  at  large  within  the  dty  con- 
trary to  a  munidpal  ordinance  although  the 
owner  was  not  within  the  dty  at  tbe  tim& 
Tutt  V.  GreenvUle,  142  Ey.  636,  134  8.  W. 
800,  S3  Lu  &  A.  (N.  S.)  331.  A  note  to  this 
decision  collates  a  large  number  of  author^ 
itles  touching  the  subject  under  considera- 
tion. In  tbe  opinion  (142  Ky.  page  638,  134 
S.  W.  page  801,  33  Lu  B.  A.  tK.  8.]  page  885) 
it  was  said:  "It  is  the  act  or  thing  that  is 
done  within  the  dty  limits  in  violation  of  the 
ordinance  that  subjects  the  doer  to  the  penal- 
ty. Where  the  doer  In  fact  is  at  the  time 
Is  a  mattw  ot  no  consequoioe.  Possibly  in 
some  cases  it  might  be  difficult  to  get  Juris- 
diction of  tbe  person  of  the  offender,  so  that 
he  might  be  punished;  but  this  &ct  would 
not  affect  his  guilt  ot  his  liability  to  punish^ 
ment  if  he  could  be  brought  to  triaL  •  •  • 
Whoi  appellant  permitted  his  cow  to  wander 
at  lai^  within  the  dty  limits,  he  as  certain- 
ly committed  an  act  in  violation  of  its  laws 
as  It  he  had  bimsdf  driven  his  cow  wittiln 
the  limits  and  turned  her  at  large.  There 
could  be  no  difference  between  the  legal  ef- 
fect and  consequence  of  appdlan^s  act  in 
standing  Just  outside  the  dty  limits,  and 
driving  bis  cow  Into  tiie  dty.  to  run  at  large^ 
and  in  leading  bar  into  the  dty,  and  tiien 
taming  her  loose." 

In  Burton  v.  United  States,  202  U.  8.  344* 
26  Sup.  Ot  688,  60  Ed,  1067,  6  Ann.  Ou. 
862,  it  was  dedded  that  the  federal  court  at 
tbe  place  where  the  agreemait  ms  made  fmc 
compeiuatlim  to  paetcxm  services  forbidden 
by  statute  had  Jurisdiction  to  try  the  offense 
even  if  the  agreement  was  negotiated  or  ac- 
cepted at  another  plaett;  its  flnal  acceptance 
and  ratification  being  within  the  district 
Homer  v.  United  States,  143  U.  a  207,  12 
Snp.  Ot  407,  86  U  Ed.  126^  was  dted,  which 
ruled  that  tlw  Illinois  dlslxict  coort  had  Ja- 
risdictlon  to  try  one  for  violating  tbe  iatbetj 
statute  who  had  sent  to  persons  within  that 
district  tottery  drculars  by  mail  deposited 
at  New  TOTk. 

In  State  v.  OtUmore,  88  Kan.  886,  120  Fae 
1123,  It  was  said  that  the  statute  In  question 
may  be  violated  cither  by  deswtlng  and  leav- 
ing in  destitute  or  necesaltoos  drcomstancea 
or  by  neglect  or  refusal  to  provide  after 
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Bncb  desertion  when  snch  destitute  or  neces- 
sitous drcumstancee  arise. 

In  Bennefleld  t.  State  of  Georgia,  80  Oa. 
107,  page  UO,  4  3.  B.  868,  870,  It  was  held 
that  the  gist  of  the  offense  of  abandoning  a 
child  is  the  Toluntary  and  willful  abandon- 
ment of  it.  leaving  It  dependent  and  d^titute. 
There  the  husband  voluntarily  and  willfully 
separated  from  his  wife  in  one  county  and 
sent  ber  and  their  cMld  by  an  agent  to  an- 
other county,  where  they  became  dependent 
and  destitute,  and  the  father  was  held  in- 
dictable in  the  latter  county  for  abandon- 
m&at,  because  it  was  by  his  act  that  they 
were  removed  from  one  county  to  the  other. 
The  court  said:  "It  was  the  same  as  If  he 
bad  stood  upon  the  county  Ilne^  between 
Heard  and  Carroll,  and  had  pushed  his  child 
across  the  line  Into  Carroll,  and  then  left  It 
dependent  and  destitute." 

In  State  t.  Dvoracek,  140  Iowa,  266,  page 
270,  118  N.  W.  899,  page  401,  It  was  ruled 
that  the  venue  in  a  prosecution  for  failure 
to  provide  for  a  wife  or  children  is  In  the 
county  where  the  duty  of  providing  for  them 
should  be  discharged.  "The  penalty  Is  de- 
nounced, not  on  the  commission  of  any  af- 
flrmattve  act,  but  on  the  omission  of  the 
plainest  duty.  Necessarily,  then,  the  venue 
depends  on  where  tlie  omission  to  perform 
the  duly  occurred.  •  •  •  He  owed  no 
such  duty  elsewhere,  and,  because  of  the 
situation  of  his  vrlfe  and  children,  must  have 
omitted  the  duty  In  Story  county,  or  not  at 
all.  Somewhat  akin  In  principle  Is  the  line 
of  cases  deciding  that  the  venue  In  embezzle- 
ment cases  may  be  laid  In  the  county  In 
which  it  was  the  duty  of  the  accused  to  ac- 
count •  •  •  The  presence  of  the  offend- 
er within  the  county  where  a  crime  Is  com- 
mitted Is  not  always  essential,  but  some  por- 
tion of  the  act  or  omission  to  act  most  have 
taken  effect  therein." 

In  State  r.  Sauner.  81  Ohio  St  90 
N.  E.  1007,  26  L.  R.  A.  (N.  S.)  1093,  under 
an  act  providing  that  the  offense  shall  be 
held  to  have  been  committed  in  any  county 
of  title  state  in  which  the  destitute  child  or 
children  may  be  at  the  time  the  complaint 
la  made.  It  was  determined  that  a  parent 
may  be  guilty  of  the  crime  of  falling  to  pro- 
vide for  his  minor  children  although  a  resi- 
dent of  another  state  during  the  time  laid 
in  the  indictment ;  that  the  venue  Is  in  the 
county  where  the  child  Is  when  the  complaint 
Is  made.  Before  the  provision  as  to  venue  al- 
ready quoted  was  added  by  amendment,  it  had 
been  decided  that  one  could  not  be  thus  prose- 
cuted who  resided  In  another  state  during  the 
time  laid  in  the  Indictment  State  v.  Ewers,  76 
Ohio  St  563,  81  N.  E.  1196.  The  latest  ded- 
Bion  we  have  found  Is  In  re  Foage,  by  the 
Supreme  Court  of  Ohio,  100  N.  E.  125,  page 
128.  delivered  November  12.  1912.  A  citizen 
and  elector  of  Kentucky  was  Indicted  in 
Lawrence  county,  Ohio,  for  failure  to  pro- 
Tide  for  hla  minor  children  ther^  On 
application  fiw  habeas  coritaa  be  averred 


that  he  was  married  In  Kentucky,  established 
a  home  for  himself  and  family  there,  where 
he  had  ever  since  resided  and  where  the 
child  was  bom ;  that  without  any  just  cause 
and  without  his  knowledge  or  consent  and 
against  his  wishes  his  wife  abandoned  their 
home  and  took  the  (dilld  with  her  and  came 
into  Ohio,  where  she  had  remained  ever  since 
and  refused  to  return  or  permit  the  children 
to  return,  although  the  father  had  at  all 
times  maintained  the  home  in  Kentucky  for 
her  and  the  child  and  had  been  ready  and 
willing  at  all  times  to  provide  for  them  th^ 
food,  shelter,  and  clothing.  It  was  held  that 
It  appearing  that  the  child  received  support 
from  the  mother  or  some  one  else  at  her  re- 
quest the  mere  failure  and  neglect  of  the 
father,  after  considering  his  legal  right  to 
the  custody  and  control  of  the  child,  did  not 
bring  him  within  the  operation  of  the  statute. 
It  was  said  that  a  parent  may  be  guilty  of 
falling  to  provide,  although  a  resident  of  an- 
other stat^  and  that  the  venue  may  be  prop- 
erly laid  where  the  child  Is  domi(dled  when 
the  complaint  Is  made,  but  that  it  by  no 
means  follows  that  the  Legislature  may  con- 
trol domestic  relations  of  citizens  of  another 
state  who  have  never  resided  In  the  comi^in- 
Ing  state,  or  compel  the  performance  of  par- 
ental duties  and  obligations  arising  under 
the  laws  of  the  state  of  tb^  residence,  where 
the  defendant  is  not  responsible  either  by 
acts  of  omisidon  or  commission  for  the  child 
being  temporarily  in  the  complaining  state. 
"It  Is  sufficient  to  say  that  It  must  at  least 
appear  that  he  has  brought  or  compiled 
them  to  come  Into  this  state  and  then  aban- 
doned them,  or  that  having  been  brought  into 
this  state  by  others,  even  against  his  will, 
they  were  then  abandoned  and  permitted  to 
become  homeless  and  unprovided  for.  Clear- 
ly, In  such  case  it  would  be  the  duty  of  the 
father  to  assert  his  legal  right  to  their  care 
and  custody,  and  provide  them  with  a  home, 
food,  shelter,  and  clothing,  and  bis  failure 
to  do  so  would  be  an  offense  against  our 
laws.  This  legislation  is  for  the  benefit  of 
the  child.  It  Is  passed  for  the  purpose  of 
enforcing  the  natural  duties  of  parents  to 
their  chlldrra.  This  duty  is  owing  to  the 
child  wherever  the  parent  entitled  to  its 
control  and  custody  places  it,  or  wherever, 
in  disregard  of  hia  parental  duty  and  obliga- 
tion, he  permits  it  to  remain  unprovided  for. 
So  that  citizens  of  another  state  cannot  per- 
mit their  childrai  to  become  objects  of  char- 
ity In  this  state  and  defend  against  a  prose- 
cution under  our  laws  to  compel  parents 
to  provide  for  their  minor  children  by  the 
plea  that  they  are  not  citizens  of  this  state ; 
but  where  such  child  is  brought  into  this 
state  against  the  will  and  consent  of  the  par- 
ent and  Is  provided  with  a  suitable  home, 
food,  shelter,  and  dothlng  by  those  respon< 
sible  for  bringing  it  Into  the  state,  or  by 
others  procured  by  them  to  furnish  the  same, 
it  is  then  no  concern  of  oar  state  and  no 
cOesae  against  our  laws.** 
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Tbe  officer  who  arrested  the  petitioner 
was  clothed  only  with  the  aothorit;  of  a 
warrant  iasned  by  a  jnatice  at  the  peace  ot 
this  Btate;  but,  as  the  peraon  sought  came 
across  the  line  without  demanding  a  requisi- 
tion, he  must  be  held  In  law  to  hare  come 
Into  the  state  voluntarily  to  the  extent  and 
in  the  aease  that  the  court  liad  jurisdiction 
to  try  him  for  a  crime  already  committed 
here  by  him.  State  t.  Garrett,  S7  Kan.  132, 
45  Fac.  93 ;  State  t.  McNaspy,  58  Kan.  691, 
SO  Pac.  895,  38  Ix  R.  A.  756.  However,  be 
came  to  Lawrence  In  custody  and  not  of  his 
own  motion  or  volition.  In  the  Olllmore 
Case,  88  Kan.  842, 129  Pac.  1126,  it  was  said; 
"That  he  had  come  voluntarily  Into  Stafford 
county  to  appear  as  a  witness  in  a  case  be- 
tween other  parties  was  no  bar  to  his  arrest 
for  a  violation  of  the  criminal  laws  of  Kan- 
sas. His  plea  that  he  believed  that  Ms  domi- 
cile had  been  in  Texas  since  1908,  or  even 
such  fact,  U  it  were  a  fact,  of  itself,  far- 
nlshed  no  reason  why  his  wife  should  be 
left  or  permitted  to  remain  in  Kansas  In 
destitute  drcumstancee.  Had  it  been  shown 
that  she  had  wrongfnlly  refused  to  follow 
him  to  his  domicile  in  Texas,  and  thus  in  law 
abandoned  or  deserted  him,  this  might  be  a 
defense."  The  decision  In  the  case  Just  quot- 
ed from  is  based  upon  the  proposition  that, 
having  come  voluntarily  into  the  country 
where  he  had  previously  abandoned  his  wif^ 
and  having  voluntarily  remained  there  some 
days  and  failed  to  provide  for  her  support 
or  maintenance,  she  b^ng  in  destitute  and 
necessitous  circumstances,  he  was  liable  to 
prosecution.  Here  the  petitioner  did  not 
come  Into  the  state  voluntarily  in  tbe  sense 
In  which  Olllmore  cam^  and  only  In  a  strict 
legal  sense;  be  did  not  voluntarily  remain 
here  at  all,  and  was  prevented  from  a  speedy 
return  upon  his  discharge  by  the  probate 
court  by  another  arrest  on  the  same  enlarge 
and  Is  now  inrolnntarlly  in  Jail. 

[I]  A  sovereign  state  cannot  afford  to  be 
less  fair  and  decent  In  its  treatment  of  par- 
ties than  It  would  require  its  citizens  to  he, 
and  It  would  be  taking  an  unfair  advantage 
of  the  applicant  to  assume  or  imagine  that 
the  state  Is  really  attempting  to  prosecute 
him  for  knowingly  and  voluntarily  permit- 
ting bis  son  to  be  in  Douglas  county  In  desti- 
tute drcumstances  and  failing  to  provide  for 
him  since  being  brought  here  by  the  officer. 
The  only  fair  and  straightforward  way  to 
treat  the  sttnatlon  is  to  regard  it  as  a  prose- 
cution for  a  failure  to  support  before  tbe  pe- 
titioner came  Into  the  state.  Tbe  county 
attorney  advises  na  that  the  complaint  un- 
der which  the  restraint  is  now  attempted  to 
be  Justified  charges  that  the  defendant  on  or 
about  the  1st  day  of  December,  1912,  will- 
fully and  feloniously  and  without  lawful  ex- 
cuse refused  to  provide  for  the  snpport  and 
maintenance  of  the  boy,  and  has  ever  since 
refused  so  to  provide,  "and  that  said  Wil- 
liam D.  Fowles  Is  in  destitute  and  necessi- 


tous circumstances."  In  all  fairness  two  oIk 
servatlons  should  be  made.  We  cannot  as- 
sume undw  the  statement  of  facts  on  which 
this  case  is  presented  that  the  petitioner 
while  in  Texas  knew  that  the  son  was  des- 
titute in  Douglas  county,  Kan.,  and  there- 
fore cannot  assnme  that  he  willfully  failed 
to  provide  for  his  support  Again,  a  charge 
that  in  February,  1913,  the  son  "is  in  desti- 
tute circumstances,"  is  hardly  tantamount  to 
an  allegation  that  he  was  thus  destitute  or 
necessitous  before  the  father  was  brought 
here  in  custody  of  the  constable. 

[4]  We  think  the  question  of  Jurisdiction 
to  prosecute  the  defendant  for  failure  to  sup- 
port his  son  before  the  arrest  depends  npon 
what  he  really  had  to  do  with  the  boy's 
presence  in  Douglas  county,  what  means  were 
In  fact  provided  for  his  support,  and  what 
knowledge  the  father  had  or  should  have 
bad  of  his  condition,  and  whether  or  not  he 
was,  in  tbe  language  of  tbe  statute,  "without 
lawful  excuse."  If  as  a  matter  of  fact  tbe 
father,  unmindful  of  his  duty  and  obliga- 
tions, permitted  the  mother  to  remove  the 
child  to  this  state  under  such  circumstances 
that  be  was  obligated  for  his  support  and 
with  knowledge  or  reasonable  means  of 
knowledge  that  his  child  was  destitute  and 
likely  to  become  a  public  burden  upon  Doug- 
las county,  then  we  think  without  question 
his  conduct  was  as  reprehensible  and  as  pun- 
ishable as  It  would  have  been  had  he  brought 
the  child  here  and  abandoned  blm  on  pur- 
pose. On  the  contrary,  tbe  mere  fftcts  that 
without  fault  of  tbe  parents  as  to  their  sep- 
aration the  child  was  brought  here  some- 
thing like  seven  years  ago  by  bis  mother, 
and  presumably  has  remained  here  since,  and 
as  the  stiptilatlon  shows  has  become  a  bealthy 
able-bodied  boy  at  least  14  years  of  age^ 
and  was  at  some  time  after  the  father  had 
been  brought  b^e  In  custody  of  an  officer, 
actually  in  destitute  drcumstancee,  would 
not  of  themselves  constitute  a  crime  or  vest 
tbe  court  with  jurisdiction  to  try  him. 

What  the  real  facts  of  the  case  are  we  do 
not  know,  and,  as  the  petitioner  has  not 
shown  affirmatively  that  he  la  entitled  to  a 
dlscdiarge,  tbe  writ  la  denied. 

JOHNSTON,  C.  J.,  and  BUBOH,  MASON, 
SMITH,  and  BBNSON.  JJ.,  concurring. 

POBTBB,  J.  (dissenting).  On  tbe  agned 
statement  of  facts  I  think  Ota  petMoner 
should  be  dladurged. 


FIBST  NAT.  BANK  OF  SMITH  CBNTBB  T. 

HABDBfAN  et  al.t 
(Snpreme  Court  of  Kansas.   AptQ^lS^  1913.) 

(ByUabM»      tit*  Ovtrt.} 
1.  Pbinoipal  and  Sttbmt  (I  116*)  —  Dis- 

CHABQE  OT  SuBBTr— OBOUHOS. 

Where  a  surety  on  a  note,  who  was  loduc- 
ed  to  become  atich  by  the  assurance  of  the 
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payee  that  Its  payment  wai  to  be  fiiUy  aecnred 
by  a  chattel  mortgage  npon  a  stock  of  mer- 
cDandlae,  intended  mien  he  signed  the  note 
that  the  mortgagor  shoold  be  permitted  to  re- 
main in  poasesalon  of  the  goods,  and  to  make 
sales  in  the  asual  coarse  of  bnainess,  without 
applying  the  proceeds  to  the  debt,  and  this 
course  was  followed,  the  mortgiige  was  thereby 
rendered  InTalid  by  conduct  in  which  the  surety 
participated,  and  he  cannot  escape  liability  on 
the  note  by  showing  that  without  nto  knowledge 
the  mortgage  had  been  withheld  from  record, 
and  that  it  nad  been  hel4  to  be  void  as  to  cred- 
itors by  a  court  of  competent  Jniisdiction,  as  a 
result  of  whidi  the  note  ranainsd  unpaid. 

[Sd.  Note.— For  other  cases,  see  Prtoi^al 
and  Surety,  Gent  Dig.  SI  244-368;  Dee.  Dig.  | 
115.*] 

2.  Thai,  (i  865*)--^Findino— Conbtbuotioiv. 

Where  the  jury  are  asked  whether  it  was 
the  intention  that  a  mortgagor  of  a  stock  of 
merchandise  should  remaio  in  possession,  sell- 
ing the  goods  and  using  tiie  proceeds  as  he  saw 
St,  and  answer,  "Tea;  to  cazty  on  bt  regular 
way,"  Oils  rep^  is  to  be  construed  as  meulnf 
that  the  Intention  was  that  the  mortgagor  was 
to  carry  on  the  business  in  the  usual  way,  sell- 
ing the  goods  and  disposing  of  the  proceeds  as 
be  saw  nt;  and  this  notwithstanding  snefa  con- 
struction results  in  a  conflict  bstween  the  find- 
ing and  the  general  verdict 

[Ed^  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {|  871-874;  Dec  Dig.  {  366.*] 

Appeal  from  District  Oourt,  Pbllllps 
Coantr. 

Action  tj  tbe  First  NaUonal  Baflk  of 
BmHh  fiifwtw  asalut  M.  W.  Haxdman  and 
imotber.  From  judgment  for  defendants, 
plaintiff  appeals.  Reversed  and  remanded, 
wltb  directions. 

R.  Frank  Stlnson,  of  PhlllipsbDrg,  and  B. 
S.  Rice,  of  Smith  Center,  for  appellant  Me- 
Cormlck  &,  Countryman,  of  PhilUpsburg,  and 
Hamilton  ft  Hamilton,  of  Topeka,  for  appel- 
lees. 

MASON,  J.  On  August  21,  1907,  a  note 
for  $3,000,  payable  to  W.  D.  Womer  and  I. 
H.  Rogers,  was  executed  by  0.  E.  Nelson 
aa  principal  and  H.  W.  Hardman  and  H,  A. 
Selbe  as  sureties.  On  July  9.  1909,  the  First 
'National  Bank  of  Smith  Center  brought  ac- 
tion against  the  sureties  upon  the  note, 
claiming  to  be  an  Indorsee  for  value  before 
maturity.  A  Jury  trial  resulted  In  a  verdict 
and  judgment  for  the  defendants,  and  the 
plaintiff  appeals. 

Th»  defendants'  answer  raised  an  issue 
as  to  the  [tolntlff's  being  an  innocent  pur- 
diaser,  tnit  our  decision  does  not  turn  on 
this  matter,  and  further  reference  to  it  may 
be  omitted.  The  defendants  also  pleaded 
that  the^payees,  Womer  and  Rogers,  were 
acting  In  the  transaction  for  the  First  Na- 
tional Bank  of  Phlllipebnrg,  which  was  the 
real  owner  of  the  note.  This  allegation  Is 
Important  only  as  explanatory  of  the  rela- 
tUms  of  the  parties.  The  defense  ideaded 
was  that  the  defoidants  had  been  released 
from  liability  by-  virtue  of  tbe  following 
facts:  They  were  Induced  to  sign  the  note 
by  reiH^eeentatlons,  participated  in  by  tbe 


real  and  nominal  payees,  that  th^  incurred 
no  risk  in  doing  so,  because  it  was  to  be 
folly  secured  by  a  chattel  mortgage  on  a 
iitock  of  merchandise  owned  by  Nelson,  the 
principal.  Such  a  mortgage  was  executed 
at  the  Ume^  bat  tbe  owners  of  the  note  with- 
held It  from  record,  by  agreement  with  the 
mortgagie^  In  order  to  give  Um  a  fatoe  ap- 
pearaaoe  of  good  crefflt,  and  tot  that  reason 
it  was  adjudged  void  in  bankruptcy  proceed- 
ings which  were  instituted  against  Nelson 
December  9,  1907,  and  to  which  Womer  and 
Rogers  and  the  Phinipsburg  bank  were  par- 
ties. 

[1]  Ifany  qoestUnu  are  discussed  in  tba 
brlefB,  bat  tte  viev  taken  of  one  of  them 
renders  a:  consideration  of  tbe  others  on* 
necessary.  The  plaintiff  contends,  and  we 
regard  the  contention  as  well  founded,  that 
certain  facts  established  by  the  special  find- 
ings require  a  jodgment  in  its  faTor.  By 
an  instmction  numboed  17  tbe  court  told 
Uie  jury,  In  snbetanoe,  that  (awnmlng  a  loss 
of  the  mortgage  security  to  have  resulted, 
and  leaTii^E  out  of  acooant  the  plalntifTa 
claim  of  being  an  Innocmt  pnrdiastf)  a  com- 
plete defense  was  established  If  tbeee  facts 
bad  been  proved:  The  owners  of  the  note 
agreed  with  the  mortgagee  that  the  mort- 
gage shonld  be  withheld  from  record,  and 
that  he  should  be  allowed  to  bold  himself 
ont  as  the  absolute  owner  of  tbe  goods;  this 
agreement  was  carried  out,  and  he  was  per- 
mitted to  sell  a  part  of  the  goods  and  use 
tbe  proceeds  as  he  saw  fit  To  this  was  add- 
ed: "In  connection  with  instruction  num- 
ber 17  and  as  a  part  thereof  I  will  say  to 
you  that  if  the  said  defendants  Intended  and 
understood  at  tbe  time  of  the  execution  of 
said  note  that  said  mortgage  given  to  secure 
the  same  was  to  be  withheld  from  record, 
or  if  they  intended  or  understood  that  the 
said  O.  B.  Nelson  was  to  remain  in  posses- 
sion of  tbe  property  mortgaged,  and  be  per- 
mitted to  sell  tbe  same,  or  any  part  thereof, 
and  to  use  the  proceeds  of  such  sale  as  he 
saw  Bt,  then  in  sacb  case  tbe  defendants 
would  not  be  entitled  to  be  rtieased  from  the 
payment  of  the  said  note  because  thereof." 
The  jury  found  that  after  the  execution  of 
the  mortgage  Nelson  remained  in  possession 
of  tbe  goods,  making  sales  in  the  ordinary 
coarse  of  business,  without  applying  the  pro- 
ceeds to  the  payment  of  the  note.  They  were 
asked:  "At  the  time  of  signing  tbe  said  note, 
did  the  said  M.  W.  Hardman  Intend  that  tbe 
said  C.  El.  Nelson,  mortgagor,  should  remain 
in  possession  of  said  mortgaged  goods,  and 
sell  and  dispose  of  same  or  parts  of  same 
as  he  saw  fit,  and  use  proceeds  as  he  saw 
fit?"  They  answer:  "Tes.  To  carry  on  in 
regular  way."  They  returned  the  same  an- 
swer to  the  same  question  with  respect  to 
H.  A.  Selbe,  the  other  surety.  Treating  this 
answer  as  an  unqualified  affirmative.  It  Is 
fatal  to  the  d^ense  under  the  instruction 
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quoted,  and  onder  the  law  as  we  view  It. 
Wiber©  a  chattel  mortgage  Is  executed  upon 
a  stock  of  merchandlae,  and  tbe  mortgagor 
by  consent  of  the  mortgagee,  whether  exi. 
inraased  In  wrlttng  or  not,  makes  sales  In  the 
ordimuT  course  of  bnalneas,  without  apply- 
ing any  of  the  proceeds  to  tbe  payment  of 
the  mortgage  debt,  the  transaction  amoants 
to  a  legal  fraud  upon  creditors,  and  the  In- 
BtnuneDt  la  TOld  as  to  them.  While  a  dlffer- 
eat  view  la  taken  In  aome  Jurisdictions,  this 
la  the  settled  doctrtne  in  Kansas.  Imple- 
ment Co,  T.  Schnltz,  45  ^n.  S2,  25  Pae.  CSS; 
Smith  T.  Bpley,  55  Kan.  71.  89  Pae.  1016. 
See,  also,  other  cases  dted  In  0  Cyc  1108. 
and  Brooks  t.  Bank,  82  Kan.  687,  100  Pac. 
400.  Whether  the  mortgage  la  recorded  or 
not  can  make  no  dUFownce  with  the  api^ 
cation  of  ttala  rale.  If  bare  the  mortgagor 
made  sales  of  tbe  mortgaged  property  with- 
out reducing  tbe  mortgage  debt,  and  tbla  was 
In  accoFdanoe  with  tbe  Intention  of  the  mort- 
gagees, the  arrangement  made  the  mortgage 
Told  aa  to  other  creditors.  If  the  sureties 
participated  In  this  intention,  tb^  cannot 
claim  a  dlBCharge  by  reason  of  tbe  mortgage 
being  thereby  rendered  Invalid.  And,  If  It 
was  rendered  Invalid  for  that  reason,  they 
were  not  Injured  by  tbe  failure  to  record 
tbe  mortgage,  and  are  not  entitled  to  a  re- 
lease on  that  account  Conceding  that  they 
acted  In  tbe  best  of  fftltb.  without  the  slight- 
est thoi^ht  that  creditors  were  to  be  de- 
layed, or  defrauded,  if  they  understood  that 
tbe  mortgagor  was  to  make  sales  of  the 
goods  without  reducing  the  debt  they  knew 
a  course  was  to  be  followed  the  natural  con- 
seguence  of  which  was  to  impair  the  safety 
of  creditors,  and  which  the  law,  therefore, 
regards  aa  fatal  to  the  enforcement  of  the 
mortgage. 

[2]  It  is  argued  In  behalf  of  the  sureties, 
however,  that  the  affirmative  reply  of  the 
Jury  Is  qualified  by  the  addition  of  the 
words,  "To  carry  on  in  regular  way";  that 
the  entire  answer  should  be  construed  so  as 
to  uphold  the  general  verdict,  if  such  con- 
struction Is  possible;  that  In  view  of  this 
rule  of  interpretation  tbe  Jury  should  be 
deemed  to  have  used  the  word  "regular"  in 
the  sense  of  "propar**  or  "l^al,"  their  mean- 
ing being  that  the  Intention  of  the  surety 
was  that  the  mortgagee  should  sell  goods  and 
dispose  of  the  proceeds  In  such  way  as  the 
law  would  permit,  under  such  an  arran^ 
ment  as  would  be  consistent  with  the  valldl- 
^  of  the  mortgage.  We  are  unable  to  ac- 
cept this  view.  The  natural  meaning  of  tbe 
Jury's  answer  seems  to  be  that  the  business 
was  to  be  carried  on  In  the  regular  way — 
that  Is,  the  usual  way — that  sales  were  to  be 
made  at  retail  in  the  ordinary  course  of 
business.  Tbe  question  was  made  very  spe- 
dflc  It  required  the  Jury  to  say  whether 
the  Intention  was  for  the  mortgagor  to  use 
tbe  proceeds  of  the  sales  of  goods  as  be  saw 


fit  The  aflQrmatlve  answer  Is  Inconsistoit 
with  the  theory  that  the  proceeds  were  re- 
quired to  be  applied  to  the  reduction  of  the 
mortgage  debt  Moreover,  this  reading  of 
the  answer  accords  with  what  tbe  sureties 
said  upon  the  stand.  Tbe  following  is  n 
literal  transcript  of  the  testimony  of  one  of 
them  upon  the  subject,  that  of  the  other 
being  substantially  the  same:  "Q.  You  say 
you  were  going  to  help  Dr.  Nelson  get  this 
money;  what  for?  A.  He  told  me  he  wanted 
to  buy  George  James  out  Q.  What  was  he 
^Ing  to  do  after  he  bought  George  out?  A. 
Run  tbe  drug  store,  I  suppose.  Q.  You  want- 
ed to  help  him  raise  the  money?  A.  Yes,  sir. 
Q.  That  was  your  intention  when  you  loaned 
him  tbe  money  and  signed  the  note?  A.  Yes, 
sir.  Q.  What  did  yon  expect  him  to  do  with 
the  drug  store?  A.  I  expected  bim  to  run  it. 
Q.  Buy  and  sell  goods?  A.  Yea,  sir.  Q. 
Didn't  you  expect  this  note  to  be  paid — you 
did  not  expect  this  note  to  be  paid  until  It  was 
due?  A.  No,  sir.  Q.  Yon  did  not  expect  blm 
to  an>ly  any  of  tbe  proceeds  frmn  the  sale 
of  that  stock  to  the  payment  of  the  nctet 
A.  No,  sir.  Q.  You  expected  blm  to  do-  as  b* 
pleased,  buy  and  sell  goods  and  use  the 
money  where  It  was  best  to  be  usedl  A. 
Yes,  sir." 

The  predse  grounds  upon  whldi  Qie  mort- 
gage was  set  aside  In  the  bankrupts?  pro- 
ceedings are  not  shown.  From  a  statonait 
of  an  admission  made  by  the  plaintiff,  which 
was  semlngly  acqulesoed  In  by  tbe  d^end- 
ants,  it  appears  Uiat  tbe  fioct  that  tbe  mort- 
gagor was  allowed  to  sell  goods  without  ae- 
countli^  for  tbe  proceeds  was  at  least  one 
of  tbe  reasons.  Inasmuch  as  under  tbe  facts 
here  found  the  mOTtgage  was  Invalid  apart 
from  any  question  of  notice  or  recording, 
the  presumption  must  be  that  It  was  Jheld 
void  for  reasons  that  would  have  been  suffi- 
cient, even  If  It  bad  been  recorded.  As,  ac- 
cording to  tbe  findings,  tbe  snrettes  were  not 
injured  by  the  omission  to  record  the  mort* 
gage,  and  are  not  In  a  position  to  comidain 
of  its  Invalidity  by  reason  of  tbe  manna 
in  which  tile  mortgagor  was  allowed  to  con- 
duct the  business,  they  have  failed  to  estab- 
lish a  defense^ 

The  Judgment  Is  reversed  and  tbe  cause  re- 
manded, with  directions  to  render  Judgment 
on  the  findings  for  tbe  plaintiff.  All  the 
Justices  concurring  except  WEST,  J.,  who 
did  not  sit 


lilBERHART  et  sL  t.  BATH  et  aL 
(Supreme  Court  of  Kansas.    April  12,  1913.) 

(SyUalm*  bp  the  Court) 
1.  Husband  and  Wire  <|  80*)— Aobbbioitt 
AS  TO  pBOPBBTY— VAUDrrr. 

A  widow  residing  and  cwnli^  lands  In  this 
state  married  a  man  residing  and  owning  prop- 
erty in  Nebraska.  As  part  of  the  marrias« 
contract  it  was  orally  agned  that  Im  should  le- 
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ceive  nothing  of  her  estate  la  case  she  died 
first,  and  that  she  ahonld  receive  the  sam  of 
$1,000  onlr  of  his  estate  in  case  he  died  first 
After  the  marriage  in  Kansas,  the  parties  es- 
tablMed  their  home  in  Nebraska,  where  they 
vesfded  for  17  years,  when  she  died,  leaving 
children  by  a  former  marriage  and  a  bod  by  her 
last  maniage.  Soon  after  the  marriage  the 
husband  and  wife  entered  into  a  written  con- 
tract, in  view  of  the  oral  agreement,  and  of  the 
same  purport  In  this  action  for  partitioo 
brooght  by  the  children  of  the  former  marriue, 
the  surviving  husband  claims  one-half  of  the 
land  in  this  state  owned  by  his  wife  at  the 
time  of  the  marriage  and  at  her  death.  It  is 
luld  tiiat  tht  written  contract  is  valid  and  ef- 
fectaal,  although  it  does  not  recite  or  refer  to 
the  previous  onl  agreement 

[Ud.  Note^For  other  cases,  see  Husband  and 
WiU,  Gent  Dtff.  H  160-177,  882;  Dee.  Dig.  f 
80.*] 

2.  DnSGBNT  AITD  DlBTBIBUTION  (|  62*)— HUB- 
BAlfD  AND  Wm— AOBEKUXNT  AS  TO  PbOF- 

mrr— TAUonr— What  Law  Oovernb. 
The  validity  of  Oia  relinquishment  by  the 
husband  of  his  rights  in  the  wife's  land  in  this 
state  nnder  the  contract  above  referred  to  must 
be  determined  by  the  laws  of  Kansas,  although 
the  instrument  was  made  in  Nebraska. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
mg^^m^^nt  Dig.  H  UO^  16fl;  180-188 : 

S.  EviDiHOi  (t  671*)— Opnnoir  ttnomtm— 
Pbobatits  sknov— Liaws  of  Ahothsb 
State. 

The  opinions  of  witnesses,  practicing  law- 
yers of  Nebraska,  that  the  agreement  and  con- 
tract referred  to  in  the  first  alwve  paragraph 
are  invalid,  are  not  conclusive  in  the  a^ence 
of  a  controlling  decision  in  that  state.  Upon 
an  ezamination  of  statutes  in  evidence,  and  de- 
cisions of  the  Supreme  Court  of  Nebraska,  it 
is  concluded  tliat  such  contracts  are  regarded 
in  that  state  in  the  same  light  as  tbey  are 
viewed  here. 

[Dd.  Note.— For  other  eases,  see  Bridence, 
Gent  Dig.  H  2389-2398;  Dee.  Dig.  |  S7l*] 

4.  WirnEsras  <i  1S9*)— Coicpetkhot— Traits- 
AonoH  WITH  Dkokabed  PEBSOn. 

The  surviving  husband  was  incompetent  to 
testify  to  a  conversation  with  bis  wife,  since 
deceased,  by  which  be  claimed  that  tlie  post- 
nuptial contract  between  them  had  been  abro- 
gated. 

[Bid.  Note.— For  ottier  eases,  see  Witnesses, 
Oent^I^^}^  829,  664,  666-668,  671-682 ;  Dec. 

Appeal  from  District  Court,  Oheyenne 
County. 

Action  byJobn  Bbahart  and  otiien  against 
John  Bath  and  another.  From  the  Judg- 
ment the  defendant  named  appeals.  Afflrmed. 

Fred  Robertson,  of  Atwood.  and  B.  B. 
Kite,  of  St  Francis,  for  appellant  Ambrose 
C  Epperson,  of  Clay  Center,  Neb.,  for  wel- 
lees. 

BENSON,  J.  The  defendant  John  Rath 
appeals  from  a  Judgment  excluding  him 
from  any  Interest  in  land  owned  by  his  wife 
at  the  time  of  her  death.  John  Rath,  a  resi- 
dent of  Nebraska,  and  Katherlne  Bberhart, 
a  resident  of  Kansas,  entered  into  an  oral 
agreement  In  this  state  in  contemplation  of 
marriage  that  he,  in  case  she  died  first, 
should  take  nothing  of  her  estate;  and  that 


she,  In  case  he  died  first,  should  receive 
$1,000  only  of  his  estate.  Th^  were  married 
in  Kansas  and  made  th^  home  In  NelHraska 
soon  afterwards*  where  they  resided  for  17 
years,  when  Mrs.  Bath  died.  Shortly  after 
establi8hlo«  their  hone  in  Nebraska,  th^ 
entered  into  a  written  contract  which  pro- 
vided, as  stated  In  the  findings:  "That  In 
the  event  he  should  survive  her  that  Be 
should  not  receive  any  of  her  pK^mrty,  by 
reaB<Hi  of  marital  nlftti<nu»  but  that  If  she 
survived  him  slie  sliould  receive  $1,000  in 
lien  of  aD  ha  rlitfiti  and  Interests,  glvoi  hw 
by  law  and  reason  of  marital  relations.  Said 
Instrument  was  written  up  with  the  under- 
standing that  It  was  part  of  the  original 
antoonpUal  agreement  and  In  view  of  that 
agreement  a  part  of  the  marriage  contract" 
The  plaintUb  are  children  of  ttie  deceased. 
Mrs.  Bath,  by  a  fmrmw  marriage.  In  this 
action  for  partition  they  allege  that  they  and 
the  defendant  Henry  Rath,  who  was  bom  of 
her  last  marriage,  are  the  owners  of  the 
land,  as  the  sole  heirs  of  their  mother  whose 
snrvlTlng  husband  Is  burred  the  agre»^ 
ments  referred  to.  The  defendant  John 
Bath  denied  the  validity  of  the  oral  agree- 
m&it,  alleged  that  a  written  agre«nent  was 
made  in  Nebrasto  after  the  marriage  sob- 
stantially  as  stated  In  the  petition,  but  that 
It  was  without  consideration  and  void,  and 
that  It  had  been  renounced  and  destroyed  by 
his  wife  with  his  consent  The  answer  also 
set  out  several  sections  of  the  Nebraska  stat- 
utes relating  to  wills,  dower,  and  Jolntur& 
An  examination  of  the  pleadings  shows  that 
there  is  no  dispute  concerning  the  oral  agree- 
ment before  marriage  nor  tlie  execution  of 
the  written  Instrument  afterwards,  but  th^ 
validity  is  challenged. 

[1]  The  plaintiffs  contend  that  the  oral 
agreement  has  been  fully  executed  and 
should  be  enforced  notwithstanding  the  stat- 
ute which  provides  tbat  no  action  shall  be 
tnought  "to  charge  any  person  upon  any 
agreement  made  upon  consideration  of  mar- 
riage." Weld  V.  Weld,  71  Kan.  622,  81  Pac. 
183,  114  Am.  St  Rep.  617,  and  KnlghU  of 
Pythias  V.  Ferrell,  83  Kan.  491,  112  Pac. 
156,  33  L.  R.  A.  (N.  S.)  777.  are  cited  In  sup- 
port of  this  claim.  They  also  rely  upon  the 
written  Instrument  executed  afterwards  con- 
firming the  verbal  agreement  Tlie  exact 
terms  of  the  instrument  are  not  contained 
In  the  abstract  The  court  found  that  it  was 
made  with  the  understanding  tbat  it  was  a 
part  of  the  marriage  contract,  but  it  does 
not  afllTmatively  appear  that  It  contained 
any  redtal  of  or  reference  to  the  oral  agree- 
ment In  such  a  situation  It  has  been  said 
that  the  authorities  are  In  hopeless  confilct 
Frazer  v.  Andrews,  134  Iowa,  621,  112  N.  W. 
82.  11  Ia  B.  A.  (N.  8.)  593,  IS  Ann.  Gas.  566. 
In  that  case  It  was  held  that  an  oral  ante- 
nuptial agreement  by  which  each  party  re- 
linquishes rights  of  property  to  the  other 
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may  be  glren  ^eet  by  a  written  postnuptial 
contract  If  tbe  written  Instrument  contains 
a  recital  that  It  Is  made  in  consideration  or 
as  evidence  of  the  prerloos  aereement  The 
opinion  dtes  Moore,  Adm'r,  t.  Harrison, 
Adm'r.  26  Ind.  App.  408,  59  N.  B.  1077,  Buf- 
flngton  T.  Bnffington,  Ek't,  151  Ind.  200,  51 
N.  E.  828,  and  other  cases  holding  that  tbe 
postnuptial  contract  may  be  enforced  al- 
though it  does  not  refer  to  the  previous 
agreement,  and  HcAnnnlty  t.  McAnnulty,  120 
IlL  26,  11  N.  B.  S87,  60  Am.  Rep.  062,  PoweU's 
Adm'r  T.  Meyers,  64  B.  W.  420.  28  Ky.  Law 
Rep.  700,  and  other  cases  holding  that  with- 
out such  reference  it  Is  Invalid.  Other  cases 
discussing  this  question  will  be  found  In  a 
note  In  13  Ann.  Cas.  066.  See,  also,  Browne 
on  Statute  of  Frauds  <6th  Bd.)  {  224,  and 
notes.  In  the  Frazer  Case  It  was  said  that 
a  statute  of  Iowa  forbade  a  contract  of  this 
nature  between  the  parties  after  marriage, 
and  th»*efore  a  postnuptial  contract  could 
be  made  available  only  as  a  ratification  of 
the  former  oral  agreement.  As  tbe  In- 
strument in  that  case  contained  no  reference 
to  any  former  agreement.  It  was  held  that 
It  was  invalid.  Referring  to  Indiana  cases 
holding  to  tbe  contrary,  the  court  observed: 
"In  passing,  It  may  be  remarked  as  worthy 
of  coDsideratfon  that  in  Indiana  they  have 
no  statute  similar  to  our  section  8164,  which 
may  perhaps  account  for  the  role  in  that 
state." 

There  Is  no  statute  in  this  state  that 
makes  a  postnuptial  contract  of  this  nature 
void.  Apart  from  tbe  previous  agreement, 
It  Is  true  that  the  wrlttoi  Instromoit  vras 
not  made  upon  consideration  of  marriage, 
for  that  had  already  occurred;  but  a  redp- 
rocal  relinquishment  by  each  In  the  property 
of  tbe  other  la  Boffident  Beclprocal  agree- 
ments varyins  marital  property  rights  are 
rtferred  to  as  among  the  considerations  for 
antenuptial  agreem^ts  In  Hafer  v.  Hafer, 
88  Kan.  449v  460.  6  ipac.  087.  Mr.  Bishop 
81^:  *Vm  ttw  prlnelide  ia  wdl  settled  that, 
though  parties  marrying  must  take  tbe  ita- 
tna  of  marriage  as  tbe  law  baa  ostaUlabed 
it,  and  cannot  vary  It  by  ant«inptlal  con- 
tract, yet,  within  certain  1^1  llmlta,  anA 
proceeding  1^  l^ial  ml^  tbey  may  W  aneih 
contract  vary  any  or  aU  of  tboae  propwty 
rights  wUeh  the  status  raperinducea."  1 
Bishop  tm  the  Law  of  Married  Women,  | 
427. 

While  theae  eltatlimB  refer  to  antenuptial 
agreements,  tbe  principle  applies  to  thoM 
made  after  marriage  unless  tbe  marriage 
disqualifies  the  parties  tiova  contracting 
with  eadi  other.  Under  tbe  statute  rdating 
to  married  women,  tbe  property  of  a  woman 
at  the  time  of  her  manUge  ronalns  her  own 
and  she  may  after  marriage  sell  and  convey 
it,  in  the  same  manner  and  with  like  ^eet 
as  a  married  man.  Oen.  Stat  1900,  e.  74. 
A  wife  may  purchase  property  from  her  bus- 
band.  Going  t.  Oxns,  8  Kan.  80;  Dickson  t. 


Randal,  19  Ean.  212.  A  conveyance  by  a 
husband  to  wife  and  contracts  between  them 
wUl  be  nph^d  as  valid  so  far  as  they  are 
Just  and  equitable.  Sproul  v.  AtcMsou  Nat. 
Bank,  22  Ean.  336;  Miller  v.  Erueger.  3ff 
Ean.  344,  IS.Pac  641;  Herder  v.  Border, 
23  Ean.  391,  S3  Am.  Rep.  167;  Munger  v. 
Baldrldge,  41  Ean.  236,  21  Pac.  159.  13  Am. 
St  Rep.  273.  The  fiction  of  the  unity  of  hus- 
band and  wife  which  under  the  common  law 
made  contracts  between  them  impossible  la 
no  longer  a  ground  of  disability,  and  ven^- 
able  rules  and  ivecedents  based  upon  that 
fiction  muat  yield  to  modem  legislation  liber- 
ally lnter:^ted  in  the  light  of  present  condi- 
tions. Harrington  v.  Lowe,  78  Ean.  1,  18,. 
84  Pac.  570.  4  L.  B.  A.  (N.  S.)  647;  Nagle  v. 
Tleperman,  74  Ean.  32,  80  Pac.  944,  9  L.  B. 
A,  (N.  S.)  674,  10  Ann.  Cas.  977.  The  legal 
Identity  of  the  wife  with  respect  to  her  sep- 
arate property  Is  as  complete  as  that  of  the 
husband.  It  Is  not  necessary,  hovrever,'  to- 
resort  to  our  statutes  to  ui^ld  tbe  con- 
veyance of  property  by  one  spouse  directly 
to  the  other.  While  void  at  the  common  law, 
the?  have  long  been  upheld  In  equity  when 
Just,  fair,  and  reasonable.  2  Eent  Com. 
aoth  Ed.)  161,  178;  2  Story,  Bq.  Jur.  |  1395. 
The  author  last  named  at  the  section  cited 
says:  "The  doctrine  is  now  firmly  settled 
In  equity  that  a  wife  may  bestow  her  sepa- 
rate property,  by  appointment  or  otherwise^ 
upon  her  husband  as  well  a  stranger." 
Direct  conveyances  between  husband  and 
wife,  when  not  prejudicial  to  creditors,  have 
been  upheld  in  many  Jurisdictions.  Jones  v. 
CUfton.  101  U.  8.  226,  26  U  Bd.  908;  Sfaep- 
ard  V.  Shepard,  7  Johns.  Ch.  07,  11  Am.  Dec. 
396;  Hunt  T.  Johnson,  44  N.  T.  27,  4  Am. 
Rep.  631;  Sims  v.  Rickets,  36  Ind.  181,  9  Am. 
Rep.  679;  Wilder  et  al.  v.  Brooks  et  aL,  10 
Mina  60  (Oil.  32),  88  Am.  Dec.  49;  and  note 
Currier  v.  Teeke.  84  Neb.  60, 120  N.  W.  1016, 
188  Am.  Bt  R^  602.  The  Intervention  of 
a  trustee  although  once  oommon,  is  not  now 
wmentlBl,    2  Story,  Bq.  Jur.  i  ISSOl 

Postniq^ttal  as  well  as  antenuptial  agree- 
ments are  upheld  when  oonslstwt  wiUi  tbft 
prlndples  of  equity.  In  King  v.  Mcdlohan, 
<n  Kan.  688,  60  Faa  781,  It  was  held  that 
postnuptial  settlements  controlling  the  dlvi^ 
slon  and  affecting  the  descent  of  pro^er^ 
fireely  and  InteUlguOy  made  and  wUCb  ue 
Just  and  equitable  in  Ihsir  provMons  are 
not  invalid.  The  caatt,  applytng  Hie  piincl- 
1^  goTsming  antaanptlal  agreemeids,  nld; 
^'Harriage- settlements  controlling  the  dlrl- 
sfam  and  afCactlng  Ote  descent  of  property, 
freely  and  Intelligently  made,  and  irbSxii  are 
Just  and  equitable  In  their  provisions,  an 
not  Invalid."  In  that  case  the  contract  haft 
beoi  made  In  ^ew  of  a  s^nratlon,  but  ttiat 
fact  only  afforded  a  reason  for  making  tiie 
contract  Mutual  relinquishments  of  iwoper^ 
ty  rights  and  the  payment  of  mon^  In  addi- 
tion by  one  to  the  other  afforded  sufficient 
consldmtion.  In  Deonls  r.  Perking  88  Kaa. 
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428,  129  Fae.  19S,  a  postnuptial  contract  em- 
bracing a  conveyance  of  land  by  the  haa- 
baad  to  tbe  wife  waa  upheld,  and,  altbongb 
the  settlemait  bad  been  made  in  contempla- 
tion of  separation,  It  was  beld  tbat  tbe  re- 
sumption of  marital  relations  did  not  re- 
scind the  agreement  which  it  was  said  wilt 
remain  in  force  nnless  the  parties  Intend 
tbat  It  abaU  be  abrogated.  The  validity  of 
each  agreonents  depends  npon  equities  arls- 
liV  out  ct  the  dreamstancM  which  may  be 
just  as  strong  whai  tbe  parties  are  living 
hapi^  together  as  exist  after  domestic 
tranQulUty  has  been  destroyed. 

BwMgnlring  the  equality  of  mea  and  wo* 
men  In  respect  to  their  property  and  con- 
tractual rights,  emphadzed  In  Kansas  and 
other  states  by  the  privilege  of  the  ballot 
and  ttidr  partleipatlcai  In  government  ns 
well  as  In  business,  no  good  reason  is  per- 
ceived- fbr  any  practical  distinction  between 
antenuptial  and  postnuptial  agreenuote  with 
respect  to  tbeSi  validity.  The  marriage  cere- 
mony and  living  together  work  no  magical 
change  In  tbe  nadastandlng  or  capatd^  of 
tither  to  make  ccmtractai  The  egultable  prln^ 
dples  upon  whldi  one  <dass  ot  agreements 
Is  upheld  app^  wlUk  equal  fbrce  to  tbe  other. 
They  baOi  tend  to  settle  questions  of  proper^ 
ty  succession,  and  promote  peace  and  good 
win,  eapedally  where  there  are,  as  In  this 
case,  diUdren  by  a  former  marriage 

We  are  constrained  to  hold  that  the  writ- 
ten oontnct  in  this  case,  althont^  It  did 
not  TCta  to  fbB  prior  agreement,  is  valid  and 
efflectnal.  The  Instrumoit  would  also  have 
been  valid  had  no  prior  agreement  been 
made. 

[2]  It  Is  contended  by  the  appcOlant  that, 
as  llie  written  Instrument  was  made  at  tbe 
matrtantmlal  domidle  In  Nebraska,  the  law 
of  that  state  gov^ns,  and  Oat  by  that  law 
tbe  agreonent  Is  void.  In  considering  this 
oimtentlon  It  Is  not  de«ned  necessary  to  dis- 
cuss the  subject  of  the  law  of  place  general- 
ly. Only  a  few  general  principles  need  oe 
stated.  Tbe  transmission  of  title  to  real 
estate  Is  govenied  Iqr  t3»  laws  of  tbe  state 
where  It  Is  situated.  In  the  absence  of  an 
express  contract,  the  effect  of  marriage  upon 
real  PRverty  is  determined  by  die  law  of 
the  place*  where  the  property  Is  situated. 
This  rule  is  stated  as  a  summary  from  au- 
thorities reviewed  In  Bush  v.  Landers,  lOT 
La.  649.  82  South.  9S,  07  L.  B.  A.  858,  872. 
The  oontrovwiv  btfe  Is  over  land  In  Uiia 
state.  Tbe  agreement  ivovldes  tox  a  relln- 
quisbm^t  of  the  prospective  lights  of  In- 
hoitance  of  tbe  husband  in  that  land.  The 
^ect  of  tbe  Instrument  purporting  to  relin- 
quish sudi  rights  as  well  as  the  nature  of 
the  rights  rellnquiBfaed  must  be  detarmloed 
by  the  laws  of  this  state.  Watson  v.  Holden, 
08  Ean.  657,  50  Pac.  883 ;  Rldiardson  v.  De 
Glvervllle.  107  Mo.  422,  17  S.  W.  974,  28  Am. 
St  Rep.  426 ;  Estate  of  J.  B.  Baubichon,  49 
CaL  18. 

£t]  The  opinions  of  witnesses,  lawyers 


practicing  In  Nebraska,  that  tbe  agreement 
is  void  by  the  laws  of  that  stat^  read  In 
evldttice,  while  entitled  to  propw  respect,  do 
not  convince  this  court  that  such  is  the  fact 
in  the  absence  of  any  controlling  decision  ot 
tile  Supreme  Court  of  that  state  Hutdilngs 
V.  Bailway  Ca,  84  Kan.  479,  114  Fac.  1079. 
Neither  do  the  statutes  pleaded  and  read  In 
evidence  prove  that  tect  In  many  other 
states  there  are  statutes  concerning  J<tfntore 
and  prescribing  the  metliod  by  which  dower 
may  be  barred,  but  they  are  not  generally 
held  to  invvent  Oie  bar  In  eqnl^  by  agree- 
ment 1  Bishop  on  the  Iaw  of  Married  Wo- 
men. II  868,  418-426;  Hafer  v.  Hafer,  88 
Kan.  44^  6  Pac.  687.  The  Judicial  rule  in 
Nebraska  appears  to  be  the  same.  Thus  it 
was  held  in  Bieger  v.  Schaible,  81  Neb.  88, 
115  N.  W,  060,  17  I*  B.  A.  (N.  S.)  866,  16 
Ann.  Gas.  700,  that  the  provisions  of  the 
statutes  of  that  state  that  a  Jointure  is  a 
bar  to  dower  do  not  wdlnarlly  prevent  an 
equitable  t>ar,  and  further  that:  "The  pro- 
visions of  the  statute  that  a  Jointure  Is  a 
bar  of  dower  do  not  ordinarily  deprive  the 
intended  wife  of  the  power  to  bar  ber  dower 
by  any  other  form  of  antenuptial  contract" 
Another  dedslon  In  that  state,  npon  facta 
quite  similar  to  the  facta  of  this  case,  should 
t>e  referred  to.  An  oral  antenuptial  con- 
tract was  entered  Into  between  parties  in- 
tending to  marry.  After  the  marriage  the 
agreement  was  reduced  to  writing  and'  slgu- 
ed.  By  the  agreement  the  husband  was  to 
have  $1,000  from  the  wife's  estate  upon  her 
death,  and  he  was  to  release  all  further 
claims.  He  received  part  of  the  money  be- 
fore she  died,  and  she  made  a  will  by  which 
he  was  to  have  the  remainder.  The  surviv- 
ing husband  contended  that  the  agreement 
was  Invalid  and  claimed  an  Interest  in  her 
real  estate.  The  court  said:  "Bvmi  If  the 
contract  were  wholly  invalid,  which  we  do 
not  decide,  under  these  drcnmstancea  the 
plaintiff  Is  estopped  to  all^e  its  Invalidity." 
Erb  T.  McMaster,  88  Neb.  817,  130  N.  W.  576^ 
Tbe  same  principle  of  estoppel  was  also  ap> 
plied  by  this  court  in  the  Kli^  Oase  on  re- 
hearing, although  tbe  grounds  stated  In  the 
aptaUm  were  adhered  to.  From  these  decL- 
slpns  It  is  concluded  that  nuptlat  omtracts 
are  rented  in  Nebraska  In  about  the  same 
favorable  light  in  which  they  are  viewed 
herfr  Bven  If  tbe  law  of  that  state  govema 
this  controversy,  the  result  would  be  the- 
same. 

[4]  Tbe  Bonrlvlng  husband  was  fauxmipe- 
tent  to  testis  to  a  cenversatUn  with  fala 
wife,  since  deceased,  by  whldi  he  daimeA 
that  the  postnuptial  contract  between  them 
had  been  abrogated.  His  offer  to  give  such 
testimony  was  propwly  excluded.  Oivll 
Code,  I  820  (Oen.  St  1909,  |  6914) ;  Dennis  v. 
Perkins,  88  Kan.  428,  487, 129  Faa  166. 

The  finding  and  condusUm  of  the  district 
court  are  apivoved,  and  the  Jndgmoit  is  af- 
firmed. All  the  Justices  concurring. 
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WBISMDB  T.  WBISNEB  et  aL 
<Sapteme  Court  of  Eansaa.    April  12,  191S.) 

^fitflla&M  by  th9  Oowrt.) 

1.  Wills  {%  793*)  —  Buonoir  ta  Widow  — 

"CONSBST." 

In  case  of  an  election  by  a  widow  to  take 
imcler  the  will  of  her  deceased  husband,  it  is  es- 
aential  that  the  probate  conrt  explain  to  her  its 
provisions  and  her  rights  under  it,  and  also  her 
rights  nnder  the  law  in  the  event  of  ber  refusal 
to  take  under  the  will.  But.  in  case  of  a  writ- 
ten consent  by  her  that  the  hnsband  dispose  of 
more  than  one-half  of  his  property  to  others 
than  his  wife,  it  is  only  essential  that  she  act 
freely  and  understandiugly. 

[Ed.  Note.— For  oAer  cases,  see  Wills,  Gent 
mg.  H  2058-a0fi6;  Dec  Dlff.  1  798.* 

For  otim  definition s,  see  Words  and  Fbiases, 
ToL  %  pp.  14S7-1441J 

2.  WiLU  0  797*)— Hlbotion  or  Widow— Bs- 

VIEW. 

When  a  widow  promptly  taJua  steps  to 
hare  her  written  consent  to  the  will  of  her  de- 
ceased husband  set  aside,  and  the  conrt,  apon 
sufficient  testimony,  finds  that  she  did  not  un- 
derstand its  effect  upon  ber  property  rights, 
and  acted  nnder  the  strong  persuasion  and  Im- 
plied tlirMt  of  her  husband  in  his  last  sickness, 
ao  that  audi  consent  was  not  given  freely  and 
nndentandittgly.  AeM,  that  such  finding  and  de- 
termination will  not  be  disturbed. 

[Ed,  Note.— For  other  cases,  see  Wills,  Cent 
Dig.l  2069;  Dec  Dig.  |  797.*] 

Ai%>eal  from  IHBtrict  Court,  Blley  County. 

Action  by  Elizabeth  Welsner  against  Wil- 
liam Weisner,  Executor,  and  others.  From 
Judgment  for  plalntlfl^  deCeudanta  appeal. 
Affirmed. 

B.  P.  Brana^  of  Manhattan,  and  B.  J. 
Bro<ft,  of  Portland,  Or.,  ftor  appellants. 
Jobn  E.  Hessln  and  John  0.  Hesslii,  both  of 
Manhattan,  for  appellee. 

WEST,  J.  laizabeth  Welsner  broiucht  this 
action  August  23, 1911,  to  set  aside  a  written 
consmt  to  ttie  will  of  her  hnaband  executed 
Jane  8, 1911.  Tha  parties  had  been  married 
26  years  and  had  raised  a  fiand^  of  chil- 
dren. The  husband  bad  been  A&l  for  some 
months,  and,  about  six  weeks  K^lor  to  his 
death,  was  taken  to  the  hoqAtal,  and  while 
there  be  called  apon  an  attorney  to  consult 
with  him  with  reference  to  making  a  wiU. 
A  irill  was  prepared  and  brought  to  the  hos- 
pital and  read  to  the  husband  and  wife  by 
the  attorn^;  the  wlfie  making  no  objections 
to  Its  provisions.  vxtXBit  the  one  naming  an 
executor  to  whldi  she  at  first  objected,  but, 
after  conversing  with  her  hsaband,  she  ae* 
qulesoed,  and  the  will  was  dgned  In  her 
presowe  by  her  husband  and  wttnesaed  by 
the  attorn^  and  the  nurs&  She  also  idgned 
a  written  consoit  indorsed  on  the  will  in 
which  it  was  stated  that  having  been  duly 
informed  of  her  legal  rights  to  an  tntereat 
In  the  KHToperty  of  ber  hu^iand,  and  having 
read  the  will  and  being  acquainted  with  the 
contenta  thereot  she  conaoited  to  the  same, 
thereby  waiving  her  property  rights  under 
the  statute  as  the  wifb  of  George  Welsner. 


After  hearing  all  the  evidence,  which  was 
conflicting,  the  trial  court  decided  In  favor 
of  the  plaintiff.  In  the  dedston  of  the  quee* 
tlon,  the  court,  ammig  othor  things,  said:  **If 
she  intelligently  consented  to  it,  tiien  she 
has  no  right  to  complain;  but,  If  she  didnt 
consent  to  It  (that  Is,  legally  consent  to  it), 
then  ehe  baa  still  her  right  to  consider,  to 
know,  and  to  decide.  The  evidoioe  disdosea 
in  connection  with  thls^  too,  a  very  pertlnrat 
fact  There  Isnt  anything  to  suggest  in  the 
evidence  but  that  there  was  the  utmost  har- 
mony between  the  husband  and  wif&  Un- 
der  the  circumstances  in  which  she  was  placed, 
it  ought  not  to  be  said,  it  seems  to  m^  that 
a  wife  was  In  that  podtton  to  luive  ^vm  the 
intelUgCTt  and  considerate  Jn^^ment  to  her 
ri^ts  as  to  properly  protect  ber  rights.'* 
This  view  was  based  on  the  piopoaltton  that 
It  was  stated  to  her  that  she  would  roualn 
In  the  same  relatlonahip  to  the  property  as 
though  another  t2iau  the  one  cbMen  was 
executes  or  the  same  as  if  sbe  were  execu- 
tor; that  wlien  she  first  declined  to  adgn 
the  will  the  husband  wept  and  exhibited 
strong  feeling,  which  wroiVht  upon  the  emo- 
tlona  of  tlte  wife,  and  that  an  Intimation 
was  made  that  if  she  did  not  consent  an- 
other will,  less  advantageous  to  ber,  mli^ 
be  maide;  that-abe  omsented;  and  it  ms 
said:  "It  la  under  such  conditions  Out  Oiis 
alleged  c^msoit  was  uecoted,  and  my  Judg- 
ment and  finding  In  this  actim  ia  tbat  the 
applicant  or  petitioner  In  thla  case  has  not 
executed,  in  writing,  the  consoit  of  the  char- 
acter contemidated  by  law,  and  the  Judgmoit 
Is  that  it  be  set  adde,  and  that  tbe  probate 
court  of  this  county  be  directed  and  required 
to  afford  ber  an  opportunity  to  exerdae  ber 
electlfm  as  provided  1^  the  atatate  on  full 
and  fair  infomiatlon  that  the  law  directs  the 
probate  court  to  give  bw,  vrtieOier  or  not 
she  desires  to  accept  the  provisions  of  this 
will,  or  stand  upon  ber  righto  under  the  law.** 

[1j  The  idaintlff  contends  that  the  same 
rules  aiviy  as  In  case  of  an  dectton.  1^ 
dtfaidant  insists  that  the  stetutea  do  not 
require  that  the  person  consenting  to  the 
inrovisiona  erf  a  will  shall  have  Ita  provisions 
explained  or  his  rights  under  it  or  nnder  the 
law,  and  that  if  the  consent  be  InteUlglbiy 
given,  with  fiUr  knowledge  of  the  contento 
of  the  Inedrumuit,  the  penxm  conaoitlng  is 
bound  OiOTeby.  Two  questions  are  Involved: 
In  order  to  make  the  consent  binding,  is  it 
necessary  that  the  p^son  consenting  be  ad- 
vised and  Informed  as  in  case  of  an  election? 
Was  the  Idaintlff  in  this  case  so  ad^sed  and 
Informed,  and  were  all  tbe  dRnunstancea 
such  as  to  make  iKr  consent  binding? 

The  atatute  as. to  Section  (Gen.  Stat  1909, 
I  9819)  requires  the  probate  court  "to  ex- 
plain to  her  the  provlalons  of  the  wiU,  ber 
righto  under  it,  and  also  ber  ri^to  under 
the  law,  in  the  event  of  her  rtfusal  to  take 
undw  the  wilL"  The  manifest  object  of 
this  requirement  la  to  apprise  the  widow 


•For  other  eases  see  saoM  topis  and  swUod  NUUBEB  in  Dm.  Dig.  A  Am.  Dig.  Kejr-Mo.  Series  *  R^'r  laduM 


Digitized  by 


Google 


KkdD 


WARD  V.  BENNER 


folly  and  nndentandlnsrly  as  to  her  rights 
toacbing  her  late  husband's  property  under 
the  will  and  under  the  law.  Her  election  1b 
different  from  an  ordinary  contract  wherein 
parties  are  anppoeed  to  look  after  their  own 
Interests,  and  mast  be  bound  by  their  agree- 
ments entered  Into,  with  folr  oi^wrtunlty 
to  know  what  they  are  doing.  But,  even 
after  au  election,  it  has  been  held  that  the 
widow  may  not  have  it  set  aside  nnless  It 
is  satisfactorily  shown  that  she  did  not  act 
Toluntarlly  aud  knowingly.  Buchanan  t. 
Glbbs.  26  Kan  277.  But  It  has  also  been 
held  tiiat  acts  sought  to.be  held  as  equivalent 
to  an  election  must  be  such  as  show  a  full 
knowledge  of  all  the  drcnmstances  and  of 
her  rights,  and  that  by  plain  and  unequivocal 
conduct  she  showed  her  Intention  to  take  un- 
der the  wia  Sill  T.  Sill,  31  Kan.  248,  1  Pac. 
656;  James  v.  Dnnstau,  88  Kan.  289,  16 
Pac.  45d,  6  Am.  St  Rep.  741 ;  Rerllle  v.  Dn- 
bach,  60  Kan.  572.  57  Pac.  522;  Cook  v. 
Lawson,  63  Kan.  854,  66  Pac.  102S. 

The  statute  concerning  consent  (Gen.  Stat 
1909,  S  9811)  provides  that  either  husband 
or  wife  "may  consent  In  writing,  executed 
In  the  presence  of  two  witnesses,  that  the 
other  may  bequeath  more  than  one-half  of 
his  or  her  property  from  the  one  so  consent- 
ing." This  has  not  been  regarded  with  the 
same  strictness  as  the  matter  of  election. 
The  form  of  the  writing  is  not  Important 
if  it  sufficiently  shows  that  the  one  consenting 
agrees  to  accept  the  provision  made  in  the 
will  in  place  of  the  share  given  by  statute. 
Jack  V.  Hooker,  71  Kan.  652,  81  Pac  203. 
Neither  is  it  essential  that  the  will  in  fact 
make  any  provision  for  the  one  so  consent- 
ing. Hanson  v.  Hanson,  81  Kan.  305,  page 
308.  105  Pac.  444.  Such  consent  cannot  be 
repudiated  because  of  a  subsequent  discovery 
that  the  estate  was  larger  than  the  consent- 
ing spouse  anticipated;  her  rights  having 
been  fully  explained  and  understood  when 
the  consent  was  given.  Pirtle  v.  Plrtle,  84 
Kan.  782,  115  Pac.  54.?.  The  written  consent 
need  not  spedft-  the  property  to  be  devised 
or  bequeathed,  and  need  not  designate  the 
will  to  which  it  applies.  Keeler  v.  Lauer, 
78  Kan.  S88,  85  Pac.  541.  The  consent  may 
be  given  any  time  during  the  life  of  the  tes- 
tator. Gallon  V.  Haas,  67  Kan.  225,  72  Pac. 
770.  Nevertheless,  it  cannot  be  that  the  Leg- 
islature intended  that  a  wife,  who  under  the 
stress  of  ezi)ected  widowhood,  actuated  by  a 
desire  to  please  her  husband  who  on  his 
deathbed  expresses  with  tears  his  Intense 
desire  for  her  to  consent  to  the  terms  of  a 
will  presented  to  her  without  pre\ious  warn- 
ing or  consideration,  should  be  held  bound 
by  such  consent  when  It  fairly  appears  that 
she  did  not  understand  its  effect  upon  her 
property  rights,  and  acted  under  the  strong 
persuasions  and  implied  threat  of  her  hus- 
band In  his  last  sickness,  and  especially  so 
whep  she  moves  promptly  for  revocation 
before  others'  interests  become  involved. 


[2]  A  reading  of  the  cold  unlmpassifmed 
record  discloses  tadr  ground  for  holding  ei- 
ther way.  But  the  trial  court,  who  saw  and 
heard  the  witnesses,  felt  convinced  that  con- 
sent was  not  given  freely  and  nnderstandlng- 
ly.  Oounsel  for  the  appellants  concede  that: 
"It  is  true,  probably,  that  to  intelligently  con- 
sent to  the  will  it  is  necessary  tliat  one  so 
consenting  should  have  a  fair  knowledge  of 
the  contents  thereof." 

In  Tlew  of  the  entire  evidence,  we  cannot 
say  that  the  findings  and  conclusions  are  un- 
supported, and  the  judgment  Is  therefore 
affirmed.  AU  the  Justices  concarrlng: 


WARD  T.  BENNER  et  aL 
(Supreme  Court  of  Kansas.    April  Vi,  1918.) 

(Syllabut  by  the  Court.) 

1.  Attachment  (J  60»)— Pbofkbtt  Subjxct-' 

InXEBEST  07  DSVISES. 

The  interest  of  a  devisee  in  real  estate  is 
subject  to  attachment  altboogh  the  will  directs 
the  ezecntor  to  sell  the  proper^  and  distribute 
the  proceeds  among  the  devisees. 

(Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  If  157-161;  Dec  D^.  |  60.*] 

2.  AtTACHMEOT    (J  217*)-^UDGiaillT— INTBB- 

rsT  or  Devisbe— Salb. 

A  clause  of  a  final  jndgment.  In  an  action 
wherein  the  interest  of  a  devisee  In  real  estate 
bad  been  attached,  allowing  the  executor  to  sell 
the  attached  property  as  directed  by  the  will 
and  providing  for  the  application  of  the  defend- 
ant's share  of  the  proceeds  upon  tlie  judgment 
against  him,  is  approved. 

[Ed.  Note.— For  other  cases,  see  Attachment. 
Cent  Dig.  fl  732^752;  DecDig.  1  217.*] 

3.  Atiachhbht  a  219*)  —  JuoaiUENT  —  En- 

FOBCEUEHT  AOAIMST  FBOFBBIT  NOT  AT- 
TACHED. 

Where  the  interest  of  a  defendant  as  dev- 
isee in  real  estate  is  attached  and  service  Is 

made  upon  him  by  publication  only,  the  court 
does  not  thereby  obtain  jurisdiction  to  apply, 
upon  the  judgment  rendered  against  falm,  bis 
share  in  the  proceeds  of  personal  property  In 
the  hands  of  the  executor  upon  which  the  at 
tacbment  was  not  levied. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  |  753 ;  Dec.  Dig.  %  219.*] 

4.  Attachment  (|  219*)  —  ffuoGMENT  —  En- 
roBCBUERT  Aoainst  Pbopebty  Not  At- 
tached —  Effect  OF  IrJUNCTZOK  AOAIKSI 
Tbansfeb. 

The  issuance  of  a  temporary  injunction  to 
restrain  the  disposition  of  a  defendant's  inter-^ 
est  in  personal  property  does  not  give  the  court 
autliorlty  to  apply  snch  property  or  its  pro- 
ceeds to  the  payment  of  the  plalntUTs  clum. 

[Bd.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  I  753;  Dec  Dig.  i  219.*] 

^peal  from  District  Conrt*  Doniphan 
County. 

Action  by  Ella  M.  Ward  against  Elmer  B. 
Benner  and  Estella  M.  Breon,  as  executrix 
of  Mary  A.  Benner,  deceased.  From  judg- 
ment for  plaintiff,  the  executrix  appeals. 

Remanded  with  directions. 

Arthur  C.  Bell,  of  Troy,  for  aiqiellant  C. 

5.  Hull,  of  Atchison,  and  C.  W.  Beedw,  of 
Troy,  for  appellee. 
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BBNSON,  I.  This  Is  an  action  upon  a 
Judgment  of  u  Indiana  conrt  The  defend- 
ant Blmer  B.  Bainer  and  the  plaintiff  were 
bnaband  and  wife  rasldlng  In  Vigo  county, 
Ind.,  when  a  Judgmmt  was  r^larly  render- 
ed In  the  superior  court  of  that  county  in 
favor  of  the  wife  for  divorce  and  fbr  month- 
ly payments  to  her  for  the  support  of  their 
minor  children.  At  the  time  this  action  was 
commenced  the  payments  due  upon  the  Judg- 
ment referred  to  amounted  to  $1,286. .  An 
order  of  attachment  was  Issued,  and  Beu- 
ner'a  interest  in  real  estate  In  Doniphan 
county  was  attached,  and  a  temporary  in- 
junction was  issued  restraining  the  defend- 
ant Estella  M.  Breon,  fls  executrix,  from  dis- 
tributing or  paying  over  to  the  defendant 
Benner  any  money  or  property  in  her  bauds. 
Service  by  publication  was  made  upon  Ben- 
ner, who  did  not  appear.  The  petition  set 
out  the  Indiana  Judgment  and  the  amount 
due  thereon  and  alleged  that  Mary  A.  Ben- 
ner, deceased,  the  mother  of  Elmer  E.  Ben- 
ner, died  leaving  a  will,  a  copy  of  which  was 
attached,  by  which  she  devised  one-fourth  of 
the  real  estate  above  referred  to  and  one- 
fourth  of  her  personal  property  to  her  son 
Elmer,  after  deducting  a  specified  sum  to  be 
paid  to  his  minor  children,  directing  the 
sale  of  the  real  estate  and  division  of  the 
proceeds  among  the  devisees.  The  petition 
also  alleged  the  insolvency  of  Benner  and 
the  probable  loss  of  the  claim  if  the  relief 
should  not  be  granted.  The  answer  of  the 
executrix  admitted  the  death,  the  will  and 
probate  thereof,  and  disposition  of  property 
thereby  as  alleged.  It  also  contained  a  gen- 
eral denial  and  an  allegation  that  partial 
distribution  had  already  been  made  to  Elmer 
E.  Benner  under  an  order  of  the  probate 
conrt  It  challenged  the  Jurisdiction  of  the 
district  court  to  interfere  with  the  settlement 
and  distribution  of  the  estate.  Judgment 
was  rendved  on  the  pleadings:  "That  the 
plaintiff  recover  of  the  defendant  Elmer  E. 
Benner  Judgment  in  rem  for  the  sum  of  $1,- 
286  with  Interest  thereon  of  6  per  cent  from 
Uie  20th  day  of  June,  1910,  extending  only 
to  the  prox>erty  real  and  personal  now  or 
hereafter  in  the  hands  of  said  executrix  or 
the  proceeds  of  said  property  to  the  extent 
of  said  judgment  and  Interest  and  costs  that 
would  otherwise  go  or  belong  to  said  defend- 
ant Elmer  E.  Benner."  It  was  further  ad- 
Judged  that  the  attachment  should  be  dis- 
solved so  ftr  that  the  executrix  should  be 
allowed  to  carry  out  the  terms  of  the  will 
and  make  conveyance  of  the  property  as 
though  the  attachment  had  not  been  levied; 
and  that  the  executrix  should  be  enjoined 
from  turning  over  to  Elmer  E.  Benner  any 
property,  real  or  personal,  or  proceeds  of  the 
estate  until  the  Judgment  Is  aatlafled.  It  was 
further  ordered  that  upon  final  setQement 
of  the  estate  the  executrix  sboold  tuni  over 
to  the  clerk  of  the  district  oourt  the  share 
of  Elmer  B,  Benner  In  the  proceeds  of  the 


estate  as  found  by  the  probate  court  In 
amount  sufficient  to  satisfy  the  Judgment 
From  this  Judgment  the  executrix  alone  ap- 
peals. 

The  assignments  of  error  ate  baaed  upon 
the  alleged  want  of  Jurisdiction  in  the  dis- 
trict conrt  to  Issue  the  order  of  attachment 
and  injunction,  and  to  enter  Judgment  on  the 
petition. 

[1]  The  principal  defendant  was  a  nonresi- 
dent of  this  state,  and  owned  an  interest  In 
lands  situated  In  the  county.  This  interest 
was  subject  to  attachment.  CIvU  Code,  f| 
53,  78,  190  (Oen.  St  1900,  |{  S646,  5671,  5783} ; 
Gen.  Stat  1909,  {  9(^7,  sub.  8;  Bnllene  v. 
Hiatt  12  Kan.  98.  It  Is  argued  that  the  ti- 
tle to  the  real  estate  was  in  the  executrix 
in  trust  to  execute  the  power  of  sale.  This, 
however.  Is  not  the  fact  The  property  was 
not  devised  to  the  executrix  In  trust  but  was 
devised  to  Elmer  E.  Benner  and  others,  and 
only  a  power  of  sale  was  given  to  the  execu- 
trix. In  such  a  situation  It  was  held  that 
the  interest  of  a  devisee  was  subject  to  the 
lien  of  a  judgment  against  him.  Bank  v. 
Murray,  86  Kan.  766,  121  Pac.  1117,  30  L.  R. 
A.  (N.  S.)  817.  Appling  the  reasoning  of  the 
opinion  in  that  case,  it  must  be  held  that  the 
interest  of  Benner  In  the  real  estate  Is  bound 
by  the  attachment  subject  to  the  orders 
made  to  preserve  control  of  the  proceedings 
by  the  probate  court  until  lUstribatlon  should 
be  ordered. 

[2]  The  provisions  in  the  Judgment  allow- 
ing the  sale  of  the  attached  property  by  the 
executor  as  provided  in  the  will  and  the  de- 
termination of  the  defendant  Benner's  inter- 
est therein  by  the  probate  court  preserved 
the  jurisdiction  of  that  court  while  the  ap- 
plication of  his  share  or  Interest  In  such 
real  estate  when  so  determined  to  the  plaln- 
tih's  claim  was  a  proper  exercise  of  the  ju- 
risdiction of  the  district  court  In  the  situa- 
tion presented.  People  v.  Van  Buren,  136 
N.  Y.  252,  32  N.  B.  775,  20  I>.  R.  A.  446,  and 
note. 

[3]  By  the  attachment  and  constructive 
service  the  court  obtained  jurisdiction  to 
appropriate  the  attached  property  to  the 
payment  of  the  debt  National  Bank  v. 
Peters,  51  Kan.  62,  32  Pac.  637;  Parmenter 
V.  Lomax,  68  Kan.  61,  74  Pac.  634.  The 
Judgment,  however,  while  reciting  that  It  is 
In  rem,  purports  to  adjudicate  and  appro-* 
priate  to  the  payment  of  the  plaintiff's  (Aaim 
not  only  the  defendant's  Interest  In  the  prop- 
erty attached,  but  also  his  share  In  the  per- 
sonal property  of  the  deceased  in  the  hands 
of  the  executrix.  No  authorl^  for  this  can 
spring  from  the  attachment  of  the  real  es- 
tate, and  the  only  suggestion  of  Its  source 
is  the  Injunction. 

[4]  It  Is  trne  that  an  Injunction  may  be 
allowed  to  prevent  the  removal  or  dlsport- 
tlon  of  property  with  Intent  to  render  a  lodg- 
ment Ineffectual.  Civil  Code,  |  250  (^bo. 
St  1909;  1 68M).  The  Injunction  In  this  ease 
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vftB  tssued  for  tbat  purpose  and  mu  effectu- 
al as  to  tbe  attached  propnty.  But  It  afford- 
ed no  antlunlty  for  the  application  of  the 
personal  i«(q>ert7  not  attached  or  its  pro- 
ceeds upon  tb»  plalntUTs  claim.  The  Issu- 
ance ot  an  Injunction  Is  not  a  ground  tor 
conatnictlve  aerrloe.  Jurisdiction  to  apply 
jvoiterty  upon  a  creditor's  claim  la  not  ob- 
tained by  maely  Issuing  an  injunction  re- 
straining the  disposition  of  the  property. 

The  Judgment  anweled  ftom  Is  erroneous 
In  so  tar  as  It  directs  the  application  of  mon- 
^  or  properl7  not  attached  to  the  payment 
of  plaintiff's  claim. 

The  provisions  in  the  Judgment  for  the 
application  of  tbe  proceeds  of  the  personal 
property  not  attached  must  be  set  aside. 

The  cause  Is  remanded  with  dlrectlcms  to 
modify  tbe  Judgment  in  accordance  with 
these  views.  AU  the  Justices  ccmcurrlng. 


ROGERS      LINDSAT.  t 
(Supreme  Court  of  Kamuu.    April  12,  1913.) 

fSvUaiat  ly  tlie  Court.) 
GUABDIAN  AND  WaRD  (S  140*)— ACCOnNTIHO 

— Laches. 

In  an  action  in  the  nature  of  an  accoont- 
ing,  brought  againat  the  representativeB  of  the 
deceased  guardian  by  tbe  ward  more  than  six 
years  after  tbe  final  settiement  of  tbe  guardian 
in  the  probate  court  and  the  attainment  <rf  ma- 
jority by  tJie  ward,  and  where  it  appears  from 
the  evidence  that  the  mistake  or  constructive 
fraud  could  have  been  discovered  at  the  time 
of  tbe  settlement,  it  is  held  that  the  findii«  of 
tbe  coart  that  tbe  ward  has  been  guilty  of  lach- 
es and  cannot  mattitidn  tbe  action  will  not  be 
disturbed. 

[Ed.  Note. — For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  8S  489-495;  Dec.  Dig.  $ 
146.*] 

Appeal  from  District  Court,  Neosho  County. 

Action  by  Elizabeth  Sogers  against  Minnie 
M.  Lindsay,  as  administratrix,  etc.  From 
Judgment  for  defendant,  plaintiff  appeals. 

Affirmed. 

A.  S.  Lapham  and  J.  W.  Laphsm,  both  of 
Cbanute,  for  appellant.  Smith  ft  Brobst,  of 
Chanute,  for  appellee. 

SMITH,  J.  This  action  was  brought  by 
the  appellant  to  recover  from  the  admlnls- 
tratrU  of  the  estate  of  George  N.  Lindsay 
tbe  sum  of  $413.73,  with  Interest,  which,  It  Is 
claimed,  Oeorge  N.  lindsay  had  received  as 
guardian  of  appellant,  and  bad  ftilled  to  ac- 
count for  In  the  final  settlement  of  tbe  es- 
tate, lindsay  was  appointed  guardian  of  tbe 
appellant  and  her  younger  brother  In  1898, 
and  made  several  annual  reports.  On  tbe 
1st  day  of  July,  1903,  at  which  date  tbe  ap- 
pellant attained  her  majority,  he  made  final 
setUement  as  to  ber  share  of  the  estate  in 
the  probate  court  of  the  county,  which  settle- 
ment was  approved  by  tbat  court   On  Au- 


gust 19,  1803,  the  app^nt  signed  and  dellT- 
ered  to  Lindsay  a  receipt  for  $2,804.36  in  fall 
tor  her  distributive  share  ot  the  moneys  held 
by  Lindsay  as  her  guardian. 

Appellant  testified  that  her  mother  was 
with  her  In  the  probate  court  whra  the  set- 
tlement was  made  and  thereafter  when  the 
receipt  was  given,  and  during  all  the  time 
Undsay  was  her  guardian  sAie  depended 
largely  upon  her  mother  to  look  after  her 
interests  in  the  business.  It  appears  tbat 
two  Items  of  the  amount  claimed  appeared  in 
the  final  account  filed,  and  that  all  the  Items 
appeared  upon  the  guardian's  books.  There 
is  no  evidence  that  there  was  any  attempt 
at  concealment,  either  of  the  book  account, 
or  the  final  settlemoit  account,  from  the  ap- 
pellant or  ber  mother. 

All  of  the  evidence  construed  together  in- 
dicates that  there  was  a  mistake  on  the  part 
of  the  guardian  and  the  probate  court  rather 
than  any  Intentional  fraud.  Indeed,  the 
evidence  tends  to  show  that  there  were  er^ 
rors  in  the  account  to  the  prejudice  of  the 
guardian,  althous^  he  was  a  man  of  large 
business  ezperlraice. 

In  Donaldson  v.  Jacobitz,  67  Kan.  244,  72 
Fac.  846,  In  an  actlmt  to  set  aside  a  fraudu- 
lent ocmveyanc^  it  Is  said:  "The  fraud  is 
deemed  to  have  been  discovered  whenever,  in 
the  ezerdse  of  reasonable  diligence,  it  might 
have  been  discovered,  and  in  such  a  case 
reasonable  diligence  required  an  examination 
of  the  record,  which  would  have  necessarily 
disclosed  tbe  fraud  alleged."  -See,  also,  Blat^ 
V.  Black,  64  Kan.  689,  68  Fac.  662. 

In  the  zeroise  of  reasonaUe  diligence  It  Is 
apparent  t^at  the  fraud  or  mlsteke  could 
have  been  discovered  at  the  time  of  the  final 
settlement.  July  1,  1903,  and  that  the  action 
was  commenced  about  6%  years  thereafter. 
The  court  found  that  the  appellant  was 
guilty  of  laches  In  bringing  tbe  action,  and 
^e  could  not  recover  thereon. 

The  Judgment  is  affirmed.  All  tbe  Justices 
concurring; 


BEALER  T.  INKHAN  et  si 
(Supreme  Court  of  Kansas.    April  12,  191&) 

{Syllabut  Jty  Me  Court.) 

1.  Evidence  (|  694*)— TTNConTBOVKBiCD  Evi- 
dence— JUBY. 

While  a  Jury  is  at  liberty  to  disbelieve  the 
QDContradicted  testimony  of  a  witness  which  is 
deemed  to  be  unreasonable  and  untrue,  it  is 
never  justified  in  arbitraril;  and  capriciously 
disregarding  unimpeacbed  evidence. 

[Kd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  2431 ;  Dec.  Dig.  §  694.*] 

2.  Appeal  and  Ebrob  (%  1169*)— Rivbssaz*— 

Gbounds— Findings. 

Where  undisputed  testimony  appears  to 
have  been  arbitrarily  disregarded  by  the  jury 
and  the  special  questions  submitted  nnfairly 
answered,  and  where  the  special  findings  re- 
turned upon  important  issues  are  unsupported 
by  the  evidence,  and  some  of  them  are  incon- 
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listent  with  each  other  and  with  the  general 
verdict,  a  new  trial  Bhoald  be  granted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Bmr^^Cent  Dig.  H  4681-4580;  Dec.  Dig.  I 

Appeal  from  District  Court,  Leavenworth 
Connty. 

Action  by  Eennetli  Healw.  etc,  against 
Benry  Inkman  and  another.  From  judgment 
for  plaintiff,  defendants  appeaL  Barened 

and  remanded. 

A.  E.  Dempsey  and  F.  P.  Fltxwilliam,  both 
of  Leavenworth,  for  ai«>ellant8.  W.  W. 
Hooper,  of  Leavenworth,  for  appellee. 

JOHNSTON,  C.  J.  On  the  trial  of  this  ac- 
tion the  Jury  returned  a  verdict  in  favor  of 
Kenneth  Healer  and  against  Henry  Inkman 
and  Anton  R.  Hartwig,  awardii^  Healer 
.damages  In  the  sum  of  90,000  for  personal 
injuries  alleged  to  have  been  caused  by  them 
in  negligently  razing  a  honse,  so  that  one 
of  the  walls  fell  on  appellee.  He  resided 
with  his  grandmother,  Isabella  Healer,  who 
acted  as  his  next  friend  in  this  proceeding, 
and  was  about  3^  years  old  when  he  was 
Injured.  Hartwig  was  the  owner  of  a  house 
and  lot  adjoining  the  premises  of  iSiB.  H^l- 
er.  It  was  a  one-story  structure,  and  he 
contracted  with  Henry  Inkman  to  remove  it 
and  to  build  a  new  house  on  the  same  site. 
Inkman  employed  one  DIehm  to  tear  down 
the  old  house,  and  after  he  had  been  engaged 
on  the  work  for  several  days,  and  had  re- 
moved the  roof  and  ends  of  the  building,  one 
of  the  walls  fell  toward  the  Healer  premises, 
and  Kenneth,  who  had  just  passed  over  the 
Hartwig  premises  before  the  wall  fell,  was 
caught  under  it,  near  the  line  between  the 
two  properties,  and  was  very  severely  hurt 
In  the  petition  of  Healer  it  was  alleged  ttiat 
Hartwig  and  Inkman  were  both  negligent 
In  employing  Dlehm,  an  "old,  deaf,  and  In- 
competent" man,  to 'tear  down  the  house, 
that  both  knew  of  the  dangerous  c(Hidltlon  of 
the  wall  before  it  fell,  and  were  aware  that 
persona  were  near  the  building  and  liaUe  to  be 
injured  by  the  fall  of  an  unsupported  walL 
Each  answered  by  a  general  denial  and  an 
averment  of  contributory  negligence,  and 
Hartwig  alleged  that  he  dealt  with  Inkman 
as  an  indes>endent  contractor,  wherein  Ink- 
man  was  to  raxe  and  remove  the  old  build- 
ing, and  erect  a  new  one,  and  that  he*  Hart- 
irtg,  retained  no  direction  or  control  of  the 
work,  but  that  it  was  to  be  done  1^  Inkman 
according  to  his  own  plans,  with  his  own 
workmen  and  under  his  own  direction.  The 
main  controvert  in  the  case  was  the  rela- 
tionship that  existed  between  Hartwig  and 
Inkman ;  that  Is,  whether  Inkman  was  act- 
ing under  the  orders  or  control  of  Hartwig, 
so  that  Hartwig  was  responsible  for  the  neg- 
ligence of  Inkman  or  wheth»  Inkman  was 
acting  Independently,  free  from  any  control 
of  Hartwig,  and  was  alone  responsible  for 


negligence  In  rasing  the  house.  The  trial 
resulted  In  a  verdict  against  both  of  them. 

[1]  On  this  appeal  It  Is  contended  by  ap- 
pellants that  the  jurors  intentionally  Ignored 
testimony,  which  was  undisputed,  that  they 
purposely  refused  to  make  findings  In  har- 
mony with  the  evidence  fearing  the  effects  of 
the  findings  on  the  general  verdict  which 
they  intended  to  return,  that  their  answers 
to  special  Questions  were  not  candid  nor  fair, 
and  that  some  of  the  findings  were  not  only 
In  conflict  with  the  testimony,  but  also  with 
each  other  and  with  the  general  verdict 
Each  appellant  submitted  a  long  list  of  spe* 
dal  questions,  and  many  in  each^lst  were 
substantially  repetitions  of  those  found  in 
the  other.  Quite  a  number  of  them  asked 
for  statements  of  evidence  instead  of  ulti- 
mate facts,  and  some  were  involved  In  form, 
and  included  InQuirles  about  several  facts 
in  a  single  question.  There  are  good  reasons 
to  complain  of  the  actions  and  findings  of  the 
jury,  and  also  of  the  conduct  of  the  trlaL 

As  already  stated,  one  of  tbe  vital  ques- 
tions was  whether  Inkman  undertook  to  do 
the  work  according  to  his  own  methods  with- 
out being  subject  to  the  orders  or  control  of 
Hartwig.  All  of  the  testimony  on  the  sub> 
ject  was  to  the  effect  that  after  several  con- 
versations between  owner  and  contractor 
they  entered  Into  an  agreement  on  May  13, 
1910,  by  which  Inkman  was  to  take  the  old 
house  down  in  his  own  way  and  to  furnish 
the  material  and  build  a  new  house  on  the 
same  site  of  the  size  and  kind  as  one  he  had 
built  in  the  neighborhood  the  previous  year, 
he  to  remove  and  have  the  material  In  the 
old  house,  but  with  the  privil^.of  using  any 
part  of  tiie  material  of  the  old  which  was 
fit  for  use  in  the  new,  and  besides  the  old 
material  he  was  to  receive  the  sum  of  I1J.00. 
Both  appellants  testified  in  regard  to  the 
contract  and  Its  terms,  and  yet  In  response  to 
a  question  whether  a  contract  was  made  be- 
tween the  parties  for  tearti^  down  the  old 
house  and  putting  up  ft  new  one  In  its  i^oe 
the  jury  first  answered,  in  effect,  tluit  no 
such  contract  mis  mad^  and  finally  under 
the  stress  of  court  pressure  they  answered, 
"No."  The  answer  was  contrary  to  the  evi- 
dence of  all  the  witnesses  who  testified  on 
the  subject  as  well  as  against  the  evidence 
shown  hy  the  drcumstances  of  the  transac- 
tion and  the  conduct  of  the  parties  them- 
selves. There  was  evidence  that  Inkman  was 
a  capable  carpenter  and  builder,  and  bad 
been  engaged  In  the  business  for  about  26 
years ;  and,  although  no  evidence  to  the  con- 
trary was  produced,  the  jury  in  answer  to 
the  question  whether  he  was  a  competent  and 
experienced  carpenter  and  builder  sold,  "No," 
and  in  answer  to  a  similar  questiott  on  the 
other  list  of  questions  submitted  to  the  Jury 
they  answered,  "We  do  not  know."  One  an- 
swer assumes  that  there  was  testimony  upon 
which  to  make  a  finding,  and  the  other  that 
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there  was  no  teattmony  upon  which  a  finding 
on  tbe  sabject  could  be  made.  Both  answen 
Indicated  tbe  poipose  to  arbitrarily  reject 
competent  and  unlmpeached  testimony. 
WbUe  a  Jury  la  at  liberty  to  disbelieve  tbe 
teetlnicHiy  of  a  witness  who  has  not  been 
contradicted  which  they  think  is  unworthy 
of  belief.  It  Is  never  anthoxlaed  to  arbttrarlly 
and  capridonsly  disregard  uncontradicted 
and  un impeached  testimony.  To  one  ques- 
tion, "Was  Cbrls  Dean,  the  woricman  who 
was  teariiv  down  tbe  bnlldli^  at  the  time 
plaintiff  was  injured,  onployed  and  pftld  by 
Henry  IiAman  and  under  bis  Immediate 
orders  and  direction?'*  the  Jury  answored, 
"We  do  not  know.'*  Upon  a  qnestlon  as  to 
whetlier  Hartwlg  gave  IMebm  or  Inkman  any 
orders  or  directions  with  reference  to  Che 
manner  of  removing  the  old  bnlldlng,  they 
answered,  "We  do  not  know."  There  was 
testimony  on  these  Important  qnestlons.  and 
upon  which  a  direct  answer  should  have 
been  given.  To  another  qnestlon,  "Did  An- 
ton Hartwlg  employ  Chris  Dean  to  tear  down 
the  old  bulldingr*  the  answer  was,  "Yes;  In- 
directly." A  question  relatii^  to  the  flame 
subject  was,  "Did  Henry  Inkman  (the  con- 
tractor) proceed  In  his  own  way  and  accord- 
ing to  his  own  plans  and  without  any  di- 
rection from  the  defendant  Anton  R.  Hart- 
wig,  In  removing  the  old  building  from  the 
premises?"  and  the  answer  to  that  was,  "No." 
Another  question  was,  "Did  Inkman  remove 
the  building  in  his  own  way  and  use  his  own 
means  for  that  purpose,  being  accountable 
only  for  final  performance?"  and  this  was 
answered,  "We  do  not  believe  any  contract 
was  made  at  time  stated  by  defendants,  and 
Inkman  could  have  proceeded  in  his  own 
way  either  with  or  without  instructions  from 
Hartwlg." 

[21  It  appears  from  the  many  inconsisten- 
cies In  the  findings  and  the  ]a<^  of  support 
of  the  same  in  the  testimony  that  a  fair  and 
Intelligent  consideration  of  the  case  by  a 
Jury  has  not  been  had.  This  Is  indicated 
also  to  some  extent  by  a  very  unusual  discus- 
sion as  to  the  evidence  and  findings,  and 
also  as  to  the  law  and  procedure  which  took 
place  near  the  end  of  the  trial,  and  In  which 
judge,  Jurors,  and  counsel  participated. 
When  the  court  proposed  to  send  the  Jury 
out  to  make  fuller  and  more  definite  an- 
swers to  special  questions,  a  number  of  the 
Jurors  argued  with  the  court  as  to  the  pro- 
priety of  such  a  course,  and  seemed  to  be 
unwilling  to  follow  the  suggestionB  and  in- 
structions given  to  them  by  the  court  In 
their  colloquy  with  the  eourt  and  counsel  it 
appeared  that  facts  not  in  evidence  were 
given  consideration,  and  that  the  reluctance 
of  Jurors  to  make  special  findings  in  accord- 
ance with  the  testimony  was  the  apioehen- 
Blon  that  the  findings.  If  made,  would  be  In- 
consistent with  the  general  verdict  which 
they  deelred  to  return. 


On  the  whole.  It  aK)ear8  that  a  fair  trial 
of  some  of  tbe  Important  Issues  the  case 
has  not  been  had.  The  Judgment  wUl,  there* 
fore,  be  reversed,  and  the  cause  remanded 
for  a  new  trlaL  All  the  Justices  concurring. 


In  re  DURAOTTS  WILL,  t 
CAMPBELL  V.  DUBANT. 
(Supreme  Court  of  Kansas.    April  12,  1913.) 

fBvUabut  by  the  Covrt.) 
Wills  (|  368*)  —  Pbobate  —  Revikw  —  Jo- 

BUDICnON. 

As  appeal  will  lie  to  the  district  court 
from  a  decuiou  of  the  probate  coart  refusing 
to  admit  a  will  to  probate,  notwith  standing  the 
amendment  of  1907  (Lawi  1907,  c.  429)  to  aec- 
tions  18  and  20  of  the  act  relating  to  wills 
(sectitmB  7956,  79Q7,  Oen.  Stat.  1901),  by  which 
Buch  order  may  be  contested  in  a  civil  action 
in  the  district  court  brought  within  three  years 
after  the  refusal  to  probate;  the  remedy  pro- 
vided by  luch  amendment  being  held  merely 
cnmnlaUve  to  that  authorising  appeals  from 
final  decisions  in  the  probate  court  (section 
8624,  Gen.  St.  1909.) 

[Bd.  Kote.— For  other  cases,  see  WiUs,  Cent 
Dig.  i  822;  Dee.  Dig.  |  85&*] 

Appeal  tram  District  Court,  Cloud  County. 

The  will  of  Thomas  J.  Dnrant  was  offered 
for  probate  by  Alvln  Campbell  and  opposed 
by  GhrlsUna  Dnrant,  and  probate  was  de- 
nied, whereuiwn  j/xixpooeatB  appealed  to  the 
district  court  From  a  Judgment  of  the  dis- 
trict court  admitting  the  will  to  probate,  op- 
ponent appeals.  Afflnned. 

Pulslfer  St  Hunt,  of  Concordia,  for  appel- 
lant Sturges  &  Sturges,  of  Omcordla,  and  T. 
F.  Garver  and  B.  D.  Oarver,  both  of  Topeka. 
for  appellee. 

PORTER,  J.  The  widow  of  Thomas  J. 
Durant,  deceased,  opposed  the  probate  of  his 
will  when  It  was  presented  to  the  probate 
court,  and  the  will  was  denied  probate.  Tbe 
proponents,  who  are  beneficiaries  under  the 
will,  appealed  to  tbe  district  court.  Tbe 
widow  moved  to  dismiss  tbe  appeal  upon  the 
ground  that  the  court  had  no  Jurisdiction^ 
Her  motion  was  overruled.  A  hearing  was 
had,  the  court  refusing  to  hear  the  testimony 
of  any  witness  other  than  those  subscribing 
to  the  will,  although  the  widow  offered  to 
prove  by  a  number  of  witnesses  that  at  the 
time  of  the  execution  of  the  will  the  deceas- 
ed was  not  of  sound  mind  apd  free  from  re- 
straint The  district  court  admitted  the  will 
to  probate,  and  taxed  the  costs  of  the  pro- 
ceeding to  the  widow  who  appeals  from  the 
Judgment. 

The  first  contention  is  that  the  motion  to 
dismiss  the  am)eal  should  have  been  sustain- 
ed; and  it  is  arged  that  as  the  law  now 
stands  and  as  It  stood  when  the  sppeal  was 
taken  the  only  remedy  of  tbe  aggrieved  per- 
son in  case  of  a  refusal  to  admit  a  will  to 
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probate  la  aa  action  tn  the  district  court  to 
contest  such  order.  The  law  with  respect  to 
the  contest  of  wills  prior  to  the  act  of  1907 
<Law8  1907,  c.  429)  was  sections  79S6  and 
7957  of  the  Gen.  Stat  of  1901,  which  pro- 
vided: 

Section  19:  "If  no  person  Interested  shall 
wltbln  two  years  after  probate  appear  and 
contest  the  ralldlty  of  the  will,  the  probate 
shall  be  forever  binding  saving,  however,  to 
persons  under  legal  dlsablli^  the  like  period 
after  the  disability  la  removed." 

Section  20:  "The  mode  of  contesting  a 
wlU  ghaU  be  by  dvll  action  In  the  district 
court  of  the  county  In  v^lcb  the  will  was 
admitted  to  probata  which  action  ipay  be 
brought  at  any  time  within  two  years  after 
the  probate  of  t2ie  will,  and  not  afterwards, 
by  any  person  interested  In  the  will  or  estate 
of  the  deceased." 

By  chapter  429  of  the  I«W8  of  1907.  these 
two  sections  were  amended  so  as  to  read: 

Section  19:  *'If  no  person  interested,  or 
claiming  to  be  interested,  shall  appear  vrith- 
in  three  years  from  the  time  of  the  making 
of  any  order  by  a  probate  court  probating  or 
rinsing  to  probate  the  will  and  contest  the 
same,  such  order  shall  be  forever  binding, 
saving,  however,  to  persons  under  legal  dis- 
ability the  like  period  after  the  dlsabiUty  Is 
removed.  The  provisions  of  this  act  shall 
apply  to  any  order  of  the  court  probating  or 
refusing  to  probate  the  will,  made  at  any 
time  within  three  years  prior  to  the  taking 
effect  of  this  act  Provided,  however,  that 
no  proceedings  to  contest  or  set  aside  such 
order  of  the  probate  court  shall  affect  the 
rights  of  Innocent  parties  who  have  acquired 
title  to  property  under  the  laws  as  they  ex- 
isted prior  to  the  passage  of  this  act." 

Section  20:  "The  mode  of  contesting  a 
will  after  probate  or  an  order  of  the  court 
refusing  to  probate  the  will  shall  be  by  dvll 
action  In  the  district  court  of  the  county  In 
which  the  wlU  was  admitted  to  probate  or 
the  order  of  the  court  refusing  to  probate 
was  made,  which  action  may  be  brought  at 
any  time  wltbln  three  years  after  the  probate 
or  the  order  of  the  court  refusing  to  probate 
the  will,  and  not  afterwards." 

Prior  to  the  amendment  of  1907  we  had 
held  in  a  number  of  cases  that  a  ruling  of 
the  probate  court  refusing  to  admit  a  will 
to  probate  was  a  final  order  and  appealable 
to  the  district  court,  under  the  general  provi- 
sions In  the  act  relating  to  executors  and  ad> 
mlnistrators  In  reference  to  appeals.  Lawrie 
V.  tawrle,  39  Kan.  480.  18  Fac.  499.  In  the 
opinion  in  that  case  a  distinction  was  drawn 
between  the  situation  of  a  person  who  was 
aggrieved  by  the  refusal  to  admit  a  will  to 
probate  and  that  of  one  who  was  defeated  in 
his  attempt  to  oppose  the  probate.  The  pro- 
ponent who  was  defeated  by  the  ruling  de- 
nying probate  of  the  will  had  no  remedy 
■Bve  by  an  appeal,  while  the  one  who  was 
aggrieved  by  the  order  admitting  It  to  pro- 


bate had  no  occasion  to  appeal  having  ample 
remedy  by  a  contest  of  the  will  itself.  In 
Hospttel  Co.  T.  Hale,  60  Kan.  616,  77  Pac. 
637,  it  was  said:  "The  order  which  may  be 
entered  is  either  for  the  admission  to  pro- 
bate of  the  will  or  the  denial  thereol  If 
the  former,  such  order  may  be  attacked  at 
any  time  within  two  years  In  the  district 
court  in  an  action  for  tbAt  purpose  by  any 
person  Interested  in  the  will  or  estate  of 
the  deceased.  If  tbe  latter,  an  w>eal  may 
be  had  to  the  district  court"  The  same  dis- 
tinction was  made  by  the  Ohio  Snprone 
Court  in  Hollrah  t.  Lasanoe  et  aL,  63  Otalo 
St  58.  67  N.  B.  864.  Prior  to  1906  the  pro- 
cedure In  retbrraoe  to  the  probate  of  wills 
contemplated  that  only  wltnesseB  offered  by 
those  interested  In  having  the  will  admitted 
to  probate  should  be  examined.  Section  12 
of  the  act  relating  to  wills  Section  79i^  Gen. 
Stat  1901).  In  1906  section  12  was  amended 
BO  aa  to  provide  for  the  admlsston  ot  snCh 
other  testimony  as  the  court  may  order,  and 
provision  was  also  made  for  nslng  the  depo- 
sitions of  abscmt  witnesses.  In  Wrlgbt  v. 
Young,  76  Kan.  2ST,  89  Fa&  694,  this  amend- 
ment was  under  consideration,  and  It  was 
held  to  mean  merely  ttiat  the  court  should 
hear  evidence  in  addition  to  that  of  the  sub- 
scTibtng  witnesses,  bnt  only  as  to  the  due  ex- 
ecution of  the  will,  the  soundness  of  mind 
of  the  testator,  and  his  freedom  from  re- 
straint; and  It  was  held  that  the  "issues  in- 
volved In  the  application  were  not  changed 
or  enlarged  by  the  act,  so  as  to  authorize  a 
contest  of  the  will  in  the  probate  court" 
<8yl.);  that  the  examination  Is  still  prelimi- 
nary in  its  character,  notwlthstendii^  the 
change  giving  to  the  party  opposed  to  the 
probate  what  was  formerly  denied  him,  the 
right  to  have  his  witnesses  examined  upon 
the  issues  involved.  The  contention  ot  ap- 
pellant Is  that  by  giving  the  defeated  pro- 
ponent of  a  will  the  same  right  to  contest 
that  the  unsuccessful  opponent  to  such  pro- 
bate has,  the  Legislature  by  the  amendment 
of  1907  nullified  the  reasoning  of  the  cases  of 
lAwrie  V.  Lawrie  and  Hospltel  Co.  v.  Hall, 
supra,  holding  that  a  decision  against  the 
probate  was  final  and  therefore  api>ealable, 
and  that  the  L^islaturo  Intended  by  the 
amendment  to  destroy  the  right  to  appeal 
from  a  decision  refusing  probate. '  The  argu- 
ment does  not  convince  us  that  such  was  the 
Intent  of  the  Legislature.  If  such  had  been 
the  intent  language  in  express  terms  deny; 
Ing  the  right  to  appeal  would,  we  think,  have 
been  employed.  It  is  true  as  appellant  ar- 
gues that  the  district  court  on  appeal  has 
no  greater  Jurlsdldtiou  than  the  probate 
court,  and  can  only  try  the  Issue  of  whethei 
the  wilt  is  entitled  to  probate,  and  that  the 
successful  opponent  In  the  probate  court 
must  follow  up  the  appeal  and  "again  com- 
bat his  adversary  within  the  narrow  Issues 
provided  for  such  bearings,  and,  if  on  appeal 
the  will  be  ordered  probated,  he  must  after 
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liavtog  twice  litigated  tbe  matter  start  a 
oew  actloa  In  the  district  coort" 

In  tlie  present  case  it  appears  that  tbe 
probate  coart  not  only  denied  the  probate 
of  the  will,  but  taxed  the  costs  against  the 
proponents.  We  think  that,  notwithstanding 
the  act  of  1907  permitting  the  contest  of  svch 
an  order  by  an  action  in  the  district  oovrt,  it 
Is  still  a  final  order  from  which  an  ai^>eal 
Ilea  to  the  district  court  under  the  provisions 
of  the  act  relating  to  ezecntors  and  admin- 
istrators concerning  appeals.  Section  3624, 
General  Statutes  of  1908.  The  provision  per- 
mitting proponent  of  a  will  In  the  probate 
court  who  is  defeated  to  ocmtest  the  order 
in  an  action  in  the  district  court  at  any  time 
within  two  years  is  merely  camalaUve.  A 
further  contention  is  made  that  the  court 
erred  in  refusing  to  admit  certain  testlmoiv 
offered.  It  is  sufficient  to  say  that  there 
was  no  offer  on  the  motion  for  a  new  trial 
to  show  by  affidavit  what  the  testimony  was. 
The  claim  of  error  cannot  th^afore  he  con- 
sldered.  Besides,  it  was  within  the  discre- 
tion of  the  court  to  limit  the  scope- of  the 
examination  to  matters  directly  bearing  up- 
on the  due  execution  of  the  will,  the  testa- 
tor's Boundnees  of  mind,  and  his  freedom 
from  restraint  No  possible  error  can  be 
predicated  upon  the  admission  in  evidence 
of  the  affidavits  of  the  subscribing  witness- 
es, since  the  witnesses  were  present  and,testl- 
fled  orally.  McConnell  v.  Eeir,  76  Kan.  535, 
82  Pac.  540. 

The  judgment  la  affirmed.  All  the  Justices 
concurring. 


CHASB  et  aL  t.  CHAPMAN. 
(Supreme  Conrt  of  Kansas.   April  12,  1913.) 

(SvOchiu  hv  the  OowrtJ 

1.  BaOKXRS  ({  10*)— POWEBS  (127*)— Pbin- 
CIFAX.  AND  AOBKT  (|  34*)-*OWEB  COU- 
PLED WITH  IntEBXBT. 

To  constitute  a  power  conpled  with  an 
interest,  there  must  be  an  interest  in  the 
thine  itself,  and  not  merely  in  the  execution 
of  the  power.  An  agency  or  privilege  to  sell 
real  property  and  receive  all  tlie  proceeds 
above  a  certain  som  as  commission  u  not  a 
power  coupled  with  an  interest;  nor  does  an 
agreement  on  the  part  of  a  managing  agent 
to  be  responsible  to  the  principal  for  all  gen- 
eral loases  in  the  conduct  of  a  bosiness  re- 
sult In  maUng  Um  sn  agent  witii  such  an  In- 
terest 

[Ed.  Note.~For  other  cases,  see  Brokers, 
Cent  Dig.  |  11;  Dec.  Dig.  S  10;*  Powers. 
Cent  Dig.  £  78;  Dec.  Dig.  |  27;*  Principal 
and  Agent,  Cent  Dig.  $  55;  Dec.  Dig.  {  34.* 

For  other  definitions,  see  Words  and  Phras- 
es. voL  6,  pp.  5478-^80;  voL  8,  p.  7758.] 

2.  Pbikoipal  and  Agent  (|  78*)— Teemina- 
TioN  OF  Relation— Accounting. 

A  contract  between  plaintiffs,  who  were 
the  owners  of  a  flouring  mill,  and  the  defend- 
ant provided  that  the  owners  were  to  famish 
money  to  repair  the  mill  and  capital  to  oper- 
ate it  until  it  could  be  sold*  the  defendant 
to  have  full  management  and  control  of  the 
properO*  uid  business,  and.  If  he  found  a  par- 


chaser,  he  was  to  have  as  his  commisslona  all 
the  proceeds  of  the  sale  above  a  specified  sum. 
He  was  to  be  paid  a  fixed  salary,  and  agreed 
to  become  responsible  iot  all  general  losses 
incurred  In  the  o^ration  of  the  mill,  giving 
security  to  plaintiffs  for  that  parpose,  but 
was  to  have  no  interest  in  the  profits  of  the 
business.  Held,  that  bis  relation  to  the  prop- 
erty was  not  that  of  an  agency  "coupled  with 
an  interest,"  nor  was  it  beyond  the  power  of 
equity  to  control,  and  that  plaintiffs  might 
maintain  a  suit  before  the  expiration  of  the 
contract  to  compel  an  accounting,  and  to  re- 
scind and  annul  the  contract  so  tat  as  tiie 
same  authorized  his  employment  on  the  ground 
of  hie  misconduct  as  manager. 

[Ed.  Note. — For  other  cases,  see  Prindpal 
and  Agent  Cent  Dig.  SS  162-177;  Dec  Dig. 
i  78.*] 

Appeal  from  District  Court,  Brown  County. 

Action  by  Lewis  B.  Chase  and  others 
against  H.  R.  Chapman.  From  a  Judgment 
for  plaluUfts  defendant  appeals.  Affirmed. 

W.  S.  Glass,  of  Marysville,  T.  3.  Madden, 
of  Kansas  City,  Mo.,  ll  M.  Pearl  and  W.  F. 
Means,  both  of  Hiawatha,  for  appellant 
Samide  F.  Newlon,  of  Hiawatha,  and  C  F. 
Reavla,  of  Falla  (Mty,  Neb.,  for  appellees. 

POBTER,  J.  The  appellees  were  the  own- 
ers of  a  flooring  mill  which  they  had  pur- 
chased in  1909  at  a  trusteee*  sale  In  bank- 
ruptcy. The  appellant  is  an  experienced 
mlUer,  and  appellees  claim  that  he  represent- 
ed to  them  tiiat,  If  the  mill  were  properly 
repaired,  be  could  <verate  it  with  profit  to 
them,  and  after  it  had  become  a  going  con- 
cern he  conld  s^  it  at  an  advanced  price. 
A  writtoi  contract  was  entered  into  by 
whldi  the  appellees  agreed  to  furnish  $2,000 
to  repair  the  mill  and  to  provide  $9,000  as 
capital  with  which  to  operate  It  The  appel- 
lant was  to  have  the  sole  management  and 
control  of  the  mill  and  the  buEdness,  and  re- 
c^ve  a  salary  of  $1,500  per  year.  The  cou- 
tract  was  to  extend  for  two  years,  unless  he 
succeeded  l>efore  that  time  in  flndli^  a  pur- 
chaser, and  he  was  to  have  as  conmilsslon 
for  effecting  a  sale  of  the  property  all  the 
proceeds  above  tbe  sum  of  $30,000.  As  In- 
demnity against  general  losses  from  the  oper- 
ation of  the  mill  he  executed  a  note  for  $25,- 
000  payable  to  the  appellees  and  secured  by 
a  mortgage  on  property  of  his  own.  The  re- 
pairs to  the  mill  proved  to  be  more  expen- 
sive than  was  expected,  and  the  appellees 
advanced  for  that  purpose  about  $5,000.  Aft- 
er the  mill  had  been  operated  for  one  year, 
they  became  dissatisfied  with  the  way  In 
which,  he  had  managed  tbe  business,  and 
brought  this  suit  to  compel  an  accounting, 
and  to  cancel  and  annul  the  contract  so  far 
as  It  concerned  his  employment  as  manager. 
Only  a  partial  rescission  was  asked,  for 
they  were  willing  to  allow  him  to  retain  the 
privilege  of  selling  the  property  according 
to  the  terms  of  the  contract 

As  grounds  for  the  intervention  of  equity 
the  petition  alleged  that  the  appellant  bad 
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BO  mismanaged  the  bnalneea  ttiat  the  losses 
already  amoantefl  to  more  tban  $11,000; 
that  he  had  denied  their  request  for  an  ac- 
connting;  and  that,  unless  he  was  removed 
from  the  position  as  manager,  the  losses 
would  exceed  the  mortgage  held  by  them  as 
indenmity.  It  was  alleged  that  the  appellant 
had  unlawfully  and  wnUally  appropriated  to 
bis  own  use  large  sums  of  money  from  the 
bnslneas  without  their  knowledge  or  consent, 
and  had  attempted  to  mlsapprcvrlste  otb&e 
ftinds  belongbiK  to  the  apptilees  in  payment 
of  hla  personal  obllgatlona.  The  answer  ad- 
mitted the  execution  of  the  contract,  and  de- 
nied generally  the  other  auctions  of  the 
petition;  and  as  a  further  defense  all^Kd 
a  faUnre  of  appellees  to  furnish  tibe  amount 
of  capital  for  carrying  on  the  bnsiness  as 
agreed  upon,  and  set  up  a  counterclaim  for 
damages  caused  by  a  number  of  alleged 
breaches  of  the  contra ct 

On  the  trial  aK>ellant  demanded  a  Jury, 
which  was  refused,  and  the  case  was  tried 
to  the  eoort  reaoltlng  In  findings  in  subatance 
that  tin  facta  alle^  In  the  petition  were 
true,  and  that  the  anwUant  bad  conducted 
the  bnainees  in  sndi  a  careless  and  unbusi- 
neas-like  manner  as  to  cause  heavy  losses  to 
tlie  appellees ;  tliat,  U  his  msnagonent  and 
cmtrol  continued,  the  losses  would  in  all 
likelihood  enseed  the  indenmity  and  result 
in  a  destruction  of  the  business.  The  court 
further  found  that  while  acting  as  manager 
at^lant  bad  In  many  Instances  unlawfully 
and  wUlfuUy  misappropriated  the  funds  of  the 
bnsiness  to  hla  personal  ns^  and  had  at- 
tempted to  ai^roprlate  other  large  sums  In 
the  payment  of  his  personal  obligations; 
that  the  fseoxaal  losses  in  the  business 
amounted  to  the  sum  of  $9,167.75;  that  be- 
fore bringing  the  suit  the  app^ees  had  de- 
manded of  appellant  an  accounting,  and  that 
the  same  bad  been  refused.  The  court  there- 
fore rendered  a  Judgment  canceling  and  an- 
nulling the  contract  so  far  as  It  authorized 
the  employment  of  appellant  as  manager, 
and  holding  appellees  entitled  to  an  account- 
ing of  the  business  In  order  that  the  amount 
due  upon  the  mortgage  might  be  determined. 

There  was  a  conflict  in  the  evidence  upon 
all  the  issues  of  fact;  and,  since  the  court 
found  the  facts  against  the  appellant,  there 
remains  bnt  little  for  this  court  to  pass  upon. 
There  is  a  contention,  to  begin  with,  that  the 
contract  was  so  unconscionable  and  one-sid- 
ed that  a  court  of  equity  ought  to  decline 
to  enforce  It  as  against  the  appellant  The 
evidence,  however,  shows  that  It  was  entered 
Into  with  deliberation,  at  the  suggestion  of 
the  appellant  himself,  who  was  an  experi- 
enced miller.  None  of  the  appellees  seem  to 
have  had  any  previous  knowledge  or  experi- 
ence In  the  business.  We  find  nothing  In  the 
contract  to  prevent  equity  from  enforcing 
Its  provisions  as  against  the  appellant,  or 
that  would  Justify  a  court  of  equity  in  de- 
claring It  unconscionable  or  void. 


Another  contention  Is  tliat  the  very  ground 
upon  wht<di  It  was  asked  to  have  the  con- 
tract annulled— that  Is,  iMses  In  the  busl- 
ness — was  anticipated  and  provided  for  In 
the  contract,  and  that,  while  equity  will  lend 
its  aid  to  enforce,  It  will  never  assist  in  the 
violation  of  a  contract  This  oontenUon  Los- 
es sight  of  the  ftandnlent  acts  charged 
against  him  as  manager  which  are  snstalned 
by  12ie  fltmiwflf  of  the  court.  It  can  hardly 
be  said  that  tbe  indemnity  was  givMi  or  ac- 
cepted in  conttfi^lation  of  losses  npeeted  to 
result  from  the  willful  and  unlawful  appro- 
prlation  of  funds  by  the  appellant  But  in 
any  view  the  violation  of  the  trust  and  con- 
fidence reposed  In  him  by  hla  employers  was 
enont^  to  authorize  equity  to  intervene  to 
prevent  further  losses  resulting  from  bis 
malfeasance  and  misfeasance.  The  contract 
Itself  necessitated  an  accounting  and  the  re- 
fusal of  a  demand  ft>r  one  was  an  additional 
ground  for  equitable  relief.  The  demurrer 
to  the  petition  was  properly  overruled,  and 
for  the  same  reasons  the  appellant  was  not 
^titled  to  a  Jury  trial  as  a  matter  of  right. 

Passing  numerous  assignments  of  error 
based  wholly  upon  the  claim  that  the  evi- 
dence was  not  sufficient  to  support  the  find- 
ings and  Judgment,  there  remains  the  con- 
tention that,  because  appellant  became  re- 
sponsible to  answer  for  the  general  losses  of 
the  business,  bis  employment  with  hia  agency 
to  sell  was  coupled  with  an  interest,  and 
that,  therefore,  It  Is  beyond  the  province  of 
equity  to  cancel  or  set  aside  the  contract 

[1,2]  The  main  purpose  of  the  contract  as 
we  view  It,  and  as  the  trial  court  obviously 
construed  it,  was  the  sale  of  the  property. 
In  order  to  secure  a  sale  on  favorable  terms, 
It  was  deemed  adviaable  to  pat  the  mill  in 
operation  as  a  going  concern.  The  more 
successful  the  business  might  prove  to  be, 
the  more  was  the  property  likely  to  sell  for 
to  the  mutual  advantage  of  all  concerned. 
The  operation  of  the  mill  as  a  business  waa 
merely  InddentaL  It  was  believed  that  it 
might  require  as  much  as  two  years  opera- 
tion of  the  business  to  bring  about  the  desir- 
ed result;  It  might  require  less  time.  The 
appellant  was  not  employed  for  the  full  term 
of  two  years  except  conditionally.  Nor  did 
he  acquire  an  Interest  In  the  property  Itself. 
His  compensation  was  a  fixed  salary  for  a 
conditional  term,  and,  In  the  event  he  pro- 
cured a  purchaser,  he  was  to  have  all  the 
property  sold  for  above  a  specified  sum.  "To 
constitute  a  power  coupled  with  an  interest, 
there  must  be  an  interest  in  the  thing  Itself 
and  not  merely  In  the  execution  of  the 
power."  Hunt  v.  Rouamanier,  21  U.  S.  (8 
Wheat)  174,  203  (5  I*  Bd.  589).  It  has  been 
often  decided  that  a  commission  out  of  the 
proceeds  of  a  sale  of  real  estate  to  be  made 
Is  not  such  an  interest  Kolb  v.  Laud  Co., 
74  Miss.  667,  570,  21  South.  233;  A.  &  tL 
Encycl.  of  li.  1219,  note  3.  "A  mere  power 
to  sell  real  property  and  receive  all  the  ino> 
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eeeds  above  t  certain  nun  as  commission  Is 
not  a  pover  coupled  with  an  Interest"  Simp- 
son et  aL  t.  Oftraon,  11  Or.  8^,  8  Pac.  825. 

Besides,  the  prlTilege  or  power  to  sell  the 
property  and  to  eara  the  commlssloiis  provid- 
ed for  by  the  contract  was  not  revoked  or 
annulled;  but,  on  the  contrary,  appellant's 
powers  and  piiTUeKos  in  that  respect  were 
expressly  presOTved  In  the  decree.  By  his 
cmtract  to  be  answerable  tor  the  general 
losses  In  Uie  operation  of  the  mill  be  acquire 
ed  no  Interest  In  the  property  Itselt  "It 
Is  not  enough  to  consUtnte  a  'powor  coupled 
with  an  Interest'  that  i^bitiff  was  to  have 
an  Interest  in  the  proceeds  arising  fran  ttie 
ezecotlon  of  the  asency.  There  must  be  an 
Interest  In  the  thing  itself  which  Is  the  sub- 
ject of  the  power,  and  not  mraely  in  that 
which  la  produced  Iqr  the  exerdse  at  the 
power.  A  "poww  coupled  with  an  Intwest^ 
is  cue  Ingr^ted  on  an  estate  or  on  the  thing 
itself;  and  tibe  power  and  the  estate  must  be 
united  and  co-exUL"  Alwortb  r..  S^moor, 
42  BOnn.  626,  S28.  44  N.  W.  1030.  The  con- 
tract here,  la  express  terms,  provided  that 
all  the  profits  of  the  business  should  belong 
to  the  appdlees,  ,and  that  the  aroellant 
should  have  no  Interest  In  or  to  tbun.  The 
focto  do  not  warrant  the  claim  that  at  any 
period  of  the  exlstoice  of  the  contract  the 
appellant's  relation  to  the  property  was  that 
of  an  agen<7  "coupled  with  an  Interest"  that 
was  irrevocable  or  beyond  the  power  of 
equity  to  controL 

As  we  observed  before,  he  sustained  to  his 
employers  a  fiduciary  r^tl(m.  The  court 
has  found  that  he  violated  his  tmst,  that  a 
contlnuaDoe  of  the  relations  created  by  the 
contract  would  in  all  likelihood  result  In 
further  loss,  and  that  the  appellees  were  en- 
titled to  an  accounting.  These  fiicte  are  In 
our  opinion  sufficient  to  sustain  the  judg- 
ment, and  It  will  be  affirmed.  All  the  Jus- 
tices concurring. 


CHEEK  v.  MISSOURI,  K.  &  T.  RY.  CO. 
(Supreme  Court  of  Kedms.    April  12,  1913.) 

(SyUabiu  by  tka  Oovrt.) 

1.  Death  ({  31*)— AcnoNs^pAaTiis. 

Section  4992  of  the  General  Statutes  of 
1909,  giving  a  right  of  action  against  the  party 
In  fault  to  the  widow  and  lineal  heirs  of  a  mine 
employ^  who  loses  his  life  because  the  reqaire- 
ments  of  the  act  to  protect  the  health  and  safe- 
ty of  coal  mine  workers  are  not  observed,  takes 
its  place  among  the  provisions  of  the  (Mvil 
Code  relating  to  death  by  wrongful  act,  and 
the  action  may  be  prosecuted  by  the  widow 
when  no  personal  representaUve  of  the  deceas- 
ed baa  been  appointed. 

[Ed.  Note^For  other  cases,  see  Death,  Cent 
Dig.  H  8S,  87-46,  48;  Dee:  Dig.  |  81>] 

2.  Habtr  and  Skbtaht  (|  124*)— Inbpxo- 
noN  or  Mims. 

Sections  4986  and  5006  of  the  General 
Stetntes  of  1900.  requiring  tiiat  cool  mines 
generating  Ore  damp  shall  be  carefally  exam- 


ined every  morning  with  a  safety  lamp  by  a 
competent  fire  boss  before  the  miners  and  other 
employte  enter  their  respective  working  places, 
apply  to  all  mines  generating  such  gas  In  ap- 
preciable quantities;  the  purpose  being  to  de- 
tect the  gas  as  soon  as  it  appears,  so  that  dan- 
ger from  it  may  be  averted. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  H  236-242;  Dec  Dig.  i 

5.  MaSTEB  and  SeBVAITT  (I  124*)— INSPKC- 
TIOIT  OF  MlKKS— ACTIONABU  NbOLIOENCI:. 

While  the  sections  Jast  referred  to  were 
designed  to  prevent  injury  from  gas  accumnlat- 
ing  in  the  working  places  of  a  mine  while  the 
workmen  are  away,  their  full  purpose  was  to 
protect  mine  workers  from  explosions  of  qaan- 
titiee  of  gas  which  a  careful  examination  by  a 
competent  person  will  reveal ;  and  liability  at- 
taches for  the  results  of  an  explosion  of  a  vol- 
ume of  gas  released  from  an  abandoned  mine  in 
dangerous  proximity  to  inch  working  plaeeik 
when  Its  presence  would  have  been  disclosed 
by  examinations  sacb  as  the  statute  requires. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  H  235-242;   Dec.  Dig.  | 

4.  Uastkb  awd  SsBVAnT  (S  118*V-FiM  Boss 

— NBOLtQBNCK  OF  InSPECTOB— DeFBHSE. 
While  It  is  tiie  duty  of  the  state  mine  in- 
spector to  see  that  all  the  provisions  of  the  act 
to  protect  the  health  and  safety  of  mine  work- 
ers are  observed  and  strictly  carried  out  (Gen. 
St.  1900,  S  4993),  neglect  on  his  part  to  require 
the  appointment  of  a  fire  boss  in  a  mine  gen- 
erating fire  damp  does  not  Justify  m  excuse  the 
failure  of  the  mlneowner  or  operator  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Vaster  tnd 
Sei^nt,  Cent  Dig.  H  1T7.  209,  209 ;  Dec  Dig. 

6.  SVIDXROE    (f  7*)— INJUBT   TO   Mm  EllC- 

plotA— Judicial  Noticb. 

Section  4987  of  the  General  Statutes  of 
1909,  requiring  bore  holes  to  be  kept  not  less 
than  12  feet  in  advance  of  tiie  faces  of  work- 
ing places  of  a  coal  mine  when  driven  toward 
and  in  dangerona  proximity  to  an  abandoned 
mine  suspected  of  containing  Infiammable  gas- 
es, recognises  that  abandoned  coal  mines  In 
Kansas  do  generate  and  may  accumulate  such 
gaaes,  and  the  courts  are  authorised  to  take 
Judicial  notice  of  the  fact 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  S  6;  Dec  Dig.  i  7.*] 

8.  MaSTBS  ARD  SBBTAIfT  (|  125*>— MlHBS— 
PBBOAUnONS  AOAIIfST  GaBBS— "SUBPEOT- 
■D." 

The  word  "snsiwcted"  In  the  section  just 
referred  to  has  Its  usual  and  ordinary  sfgnifl- 
cation.  It  does  not  necessarily  involve  knowl- 
edge or  belief  or  likelihood ;  and  If  a  person 
responsible  for  compliance  with  the  statute  en- 
tertain even  a  slight  or  vague  Idea  of  ttw  ex- 
istence of  inflammable  gases  In  an  abandoned 
mine,  no  matter  how  it  arose,  whether  on  weak 
evidence  or  no  evidecce  at  alt,  his  duty  to  take 
action  Is  Imperative  under  the  statute. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ff  243-261;  Dec  Dig.  S 
125.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  8,  p.  6833.] 

7.  Mabtbb  and  Sbbvaht  <|  118*)— Mines— 

BXOULATIOnS— LlABIUTT. 

Section  4992  of  the  General  Stato^  of 
1900,  giving  a  right  of  action  for  "any  viola- 
tion'' of  the  mining  act  or  any  "willful  failure" 
to  comply  with  its  provisions,  prescribes  a 
single  standard  ot  liability,  embracing  volun- 
tary acts  done  In  violation  of  the  statute  and 
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TolnntaiT  inaction  when  the  statute  requires 
■omethiog  to  be  done. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  ITT,  2^  200 ;  Dec  Dig- 

5  11&*) 

6  Master  and  Servant  (I  118*)— Mines- 
Regulations— "Willftji-  Failuse." 

Is  the  case  of  omisaiona,  neither  bad  pur- 
pose Qor  determined  obstiDancy  is  esseDtial  to 
create  liability ;  and,  if  one  charged  with  the 
&aty  to  observe  the  statute  intentionally  suffer 
mining  operations  to  proceed  without  taking 
prescribed  precautionary  measures,  he  is  guilty 
of  a  willful  failure  wltJiin  the  meaning  of  the 
law. 

[Ed.  Note.— For  otiier  cases,  see  Uaster  and 
Servant,  Cent.  Dig- 11 1T7,  202,  209;  Dec  Dig. 
i  118.«] 

9.  MAsnai  and  Servant  (J  118*)— Mines— 
PBBCAtmoNS  Against  Gases— Coufliance 

WITH  REO17I.ATI0N& 

The  obligation  imposed  by  section  4987, 
Gen.  St  1909,  is  not  discharged  by  ordering 
bore  holes  to  be  drilled  not  less  than  12  feet  in 
advance  of  the  faces  of  working  places.  Bore 
holes  must  be  drilled  and  kept  drilled  to  the 
proper  depth  or  a  willful  nllure  to  comply 
with  the  law  occurs.  * 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  Si  177,  202,  209;  Dec. 
Dig.  S  lis.*] 

10.  Masteb  and  Sebtant  i%  118*)— Mines— 

PSEGAtTTIONS  AOAINBT  OASBS- COUFI^CANCB 

wrm  BxouLATioNa. 

The  requirement  of  the  section  just  re- 
ferred to  is  satisfied  if  12-foot  bore  holes  are 
kept  drilled  in  advance  of  the  faces  of  working 

r laces,  and  It  is  not  necessary  that  bore  holes 
e  drilled  a  reasooable  distance  beyond  12  feet 
although  by  so  doing  danger  might  be  discover- 
ed and  averted. 

[Ed.  Note.— For  other  ease^  see  Master  and 
Servant,  Cent  Dig.  U  ITT,  202,  209;  Dec  Dig. 

I  iia«i 

11.  Master  and  Servant  (f|  201,  228*)— Iif- 
juBY  TO  Mini  EluPLOTfi— Assuhpteoic  or 

Risk— OONTBiBUTOBT  Nkguqenck. 

Assumed  risk  and  contributory  negligence 
are  not  defenses  to  an  action  prosecuted  under 
the  mining  act  for  loss  of  life  occurring  by  rea- 
son of  failure  to  examine  working  places  for  fire 
damp  and  failure  to  keep  bore  holes  drilled  in 
advance  when  approaching  an  abandoned  mine. 

[Eid.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  644-640,  670,  6T1 ;  Dec 
Dig.  I!  204,  22a*l 

12.  Master  and  Srbvaztt  ^  118*)— Durr  or 
Masteb— Sar  Puob  to  Work- iHPBOva- 

UENTB. 

The  act  providing  for  the  health  and  safe- 
ty of  persona  employed  In  and  about  the  coal 
mines  of  Kansas  does  not  abrogate  the  com- 
mon-law duty  of  coal  mineowners  and  oper- 
ators to  furnish  their  employ^  safe  places  in 
which  to  work. 

[Ed.  Note.-~For  other  cases,  see  Master  and 
Servant  Gent  Dig.  H  17712^,  209;  Dec  Dig. 
I  118.*) 

13.  Action    (|  45*)— Joinder— Injurt  to 
Mine  Euplot^. 

Caaa«  of  action  under  the  mining  act  and 
under  the  common  law  may  be  Jctoed  and  tried 
together. 

[Ed.  Note.— For  other  euea,  lee  Action, 
Cent  Dig.  If  S78-S88,  386-448;  Dec  Dig.  1 
46.*J 

14.  Appeai.  and  Error  (|  ^*)>-Pbk8bnta- 

TiON  Below— Necessitt. 

Certain  evidence  offered  by  the  defendant 
considered,  and  held,  that  material  prejudice 


did  not  remit  from  its  ezduaion,  and  that  the 
defendant  i«  not  entitled  to  have  the  rulings 
thereon  reviewed  because  the  evidence  was  not 
presented  to  the  trial  court  at  the  hearing  of 
the  motion  for  a  new  triaL  Code  CHt.  Proc  | 
307  (Gen.  St  1909,  S  6901). 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SI  1744^1762 ;  Dec  Dig.  { 
3(^*] 

16.  Mastrr  aHd  Sertant  (I  276*)— Death  or 
Mine  EIicplotA— Sufficiency  of  Evidence. 
The  evidence  examined,  and  found  to  be 

sufficient  to  sustain  the  general  verdict  and 

special  findings  of  the  Jury. 
[Bd.  Note.— For  other  cases,  see  Master  and 

Servant  Cent  Dig.  H  960-962,  964,  960,  970, 

976;  Dec  Dig.  fm,*l 

Appeal  from  District  Court,  CSierokee 

County. 

Action  by  Miriam  Cheek  against  the  Mis- 
sonri,  Kansas  &  Texas  Railway  Oompany. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

John  Madden  and  W.  W.  Brown,  both  of 
Parsons,  and  Al  F.  WUllamB,  of  Golnmbna, 
for  appellant  McNeUI,  Stephens  ft  McNdU 
and  Sktdmore  ft  Walker,  all  of  Oolnmbns, 
for  appellee. 

BURCH,  J.  The  plaintiff's  husband,  Thom- 
as Cheek,  was  killed  by  an  explosion  of 
marsh  gas  or  Ore  damp  (CH4),  whldi  occurred 
on  the  evening  of  March  18,  1911,  In  the  de- 
fendant's coal  mine  No.  16,  where  he  was 
employed  as  a  shot  flrer.  The  plaintiff  sued 
for  damages  for  herself  as  widow  and  for  her 
two  children,  the  lineal  heirs  of  Thomas 
Cheek,  and  recovered.  The  defendant  ap- 
peals. 

The  working  of  mine  No.  16  lay  In  the 
southeast  quarter  of  a  section  of  land.  The 
northeast  quarter  of  the  same  section  be- 
longed to  the  defendant,  and  the  bulk  of  the 
coal  underlying  it  bad  been  taken  out  through 
a  mine  known  as  No.  7.  The  shaft  of  No.  7 
was  near  the  northwest  comer  of  the  tract, 
but  the  mine  bad  been  extended  into  the 
southeast  portion,  and  an  entry  (mine  road- 
way) known  as  the  Eighth  East  had  been 
driven  a  short  distance  into  the  southeast 
quarter  of  the  section.  No.  7  had  been  aban- 
doned some  three  or  four  years  before  the 
occurrence  of  the  casually  in  question.  The 
shaft  of  No.  16  was  near  the  center  of  the 
tract  in  which  it  was  located.  The  mine, 
like  No.  7,  was  worked  on  the  room  and  pil- 
lar plan,  and  had  been  extended  northward 
and  eastward  as  well  as  in  other  directions. 
Two  parallel  entries,  with  an  eight-foot  pil- 
lar of  coal  between  them,  known  as  the  Littl^ 
North  straight  and  the  Little  North  back 
entries,  were  being  driven  In  the  direction 
of  No.  7  from  an  entry  of  No.  16  known  as 
the  Fourth  East.  Day  and  night  shifts  were 
employed.  The  work  progressed  at  the  rate 
of  about  100  feet  per  month,  and  the  entry 
had  been  extended  some  700  or  800  feet  from 
the  point  of  its  origin.   The  purpose  was  to 
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bmfc  tbnmgh  Into  Na  T  In  order  to  reach 
Bome  coal  adjotnlnf  It,  and  to  secure  certain 
advantages  In  the  (deration  of  No.  16. 

John  Jopllng  was  the  defendant's  goieral 
enpalntendait,  having  charge  of  several  of 
Its  ndnea.  He  had  been  superintendent  of 
No.  7.  Slrands  Byan  was  mine  foronan,  or 
pit  boss,  having  tannediate  diarge  of  the  In- 
side workliw  of  No.  16.  He  had  been  pit 
boas  of  No.  7.  Mike  Londy  and  James  CataOl 
were  driving  the  back  entry,  which  was  12 
or  14  fuet  wlcte^  Londy  worked  In  the  day- 
time and  CabUl  at  night  Barney  Bnchella 
and  Ciharles  Tn^  were  driving  the  straUlht 
entry.  Cahill  worlnd  on  the  ni|^  of  March 
lattb.  He  wait  into  the  mine  at  10  o'do<k 
p.  UL,  and  came  out  at  6:80  the  next  morn- 
ing. The  17th  was  a  holiday.  On  tb»  after- 
noon of  Ifarch  18th,  before  dlsconttonliw 
work,  liondy  pat  two  shots  in  the  face  of 
the  entry,  one  <m  the  right  side  about  5% 
feet  deep  and  the  other  on  the  left  aide  about 
6  feet  deep,  with  a  4-foot  cutting  between 
them.  Similar  shots  were  idaced  by  the  ea- 
try  man  in  the  face  of  the  straight  entry, 
and  otiKXB  were  phusd  by  workmen  In  va- 
rious rooms  turned  off  to  the  right  and  left 
from  the  two  entries.  At  about  4:80  in  the 
afternoon  the  miners  left  the  mine,  and  three 
shot  flrers  went  in.  One  of  these,  W.  D. 
Jeffreys,  worked  on  ttie  south  side  of  the 
mine,  while  Jake  Bnrgln  and  Thomas  Cheek 
fired  the  shots  In  the  Little  North;  Burgln 
working  on  the  back  entry  and  Cheek  on  the 
straight.  Jeffreys  completed  his  work  and 
returned  to  the  bottom  of  the  shaft.  Burgln 
and  Cheek  dtd  not  return.  In  due  time  an 
alarm  was  given,  and  Jopllng  and  Ryan 
were  called  by  telephone.  Jopllng  arrived 
first,  and  Immediately  went  into  the  mine 
with  four  volunteers,  all  of  them  carrying 
open  lights.  One  member  of  JopUng's  party 
was  left  at  the  mule  stable  in  the  mine.  Jop- 
llng and  the  other  m^  went  forward,  and 
soon  afterwards  met  death  by  a  second  explo- 
sion of  gas.  Ryan  with  a  second  rescue  par- 
ty arrived  at  the  mule  stable,  and  learned 
the  direction  which  the  Jopllng  party  had 
taken.  Ryan  directed  the  men  with  him  to 
take  one  course  forward  while  he  took  an- 
other. He  carried  an  open  light  which  a 
little  later  ignited  gas,  and  caused  a  third 
explosion.  The  flame  went  away  from  him, 
and  be  was  not  injured.  Hearing  this  explo- 
sion, the  men  who  had  taken  the  course 
which  be  suggested  threw  themselves  upon 
the  bottom  of  tbe  entry  they  were  In,  and 
burled  their  faces  in  the  mud,  and  the  explo- 
sion passed  over  them.  Tbe  flame  rolled 
over  them  with  a  sound  like  thunder.  The 
resulting  heat  was  Intense.  All  the  members 
of  tbe  party  were  stunned,  their  lights  were 
put  out,  and  they  crawled  on  hands  and 
knees  in  darkness  back  to  a  place  of  safety. 
These  events  demonstrated  that  the  mine 
had  been  filled*  and  was  still  filling,  with 
flre  damp.    Safety  lamps  were  then  used. 


and  by  their  aid  it  was  discovered  that  the 
wall  between  the  two  mines  had  been  per- 
forated, and  tluit  the  gas  vras  pouring  Into 
No.  16  from  No.  7  In  great  volumes.  Throat 
persistent  efforts  Oie  opoOng  was  stopped  np 
with  hay  and  other  material,  and  by  atlUaing 
the  voitUatliv  anwratus  to  its  full  capacity 
the  mine  was  ultimately  cleared  of  gas.  Bm> 
gin  had  fired  all  the  shots  In  the  rooms  of 
tbe  back  mtry  from  the  sixteenth,  which  was 
next  to  the  face,  to  Oie  first,  near  whldi  be 
was  found  dead.  His  Nothing  had  been 
burned  fTcnn  his  body.  Cbecdc  had  fired  all 
the  shots  In  the  straight  entry  from  tbe  six- 
teenth to  the  sixth.  His  body  was  not  found 
until  March  24tb.  It  was  lying  in  room 
8,  a  room  in  whidi  there  liad,been  no  shot, 
under  tons  of  rode  which  had  beai  thrown 
down  from  tlie  roof  of  the  room  by  one  of 
the  explo^ons.  His  head  and  hands,  which 
were  exposed,  were  burned.  His  cap  and 
lamp  were  fOund  In  room  0,  where  his  last 
shot  bad  been  fired,  Indicating  that  he  had 
run  from  there  to  the  room  in  which  there 
was  no  shot  Snbseqoent  investigation  dis- 
closed that  the  right-hand  shot  placed  by 
Lundy  In  the  face  of  the  back  entry  had 
broken  through  the  [dllar  of  coal  between  tbe 
two  mines,  which  was  only  9  (r  10  feet  In 
thickness.  The  opening  was  about  2  feet  in 
height,  and  about  14  Inches  in  width  on  the 
side  of  No.  16.  It  narrowed  to  a  width  of 
about  8  Inches  on  the  side  of  No.  7.  Fire 
damp  had  been  stored  up  in  No.  7  in  such 
quantities  and  under  such  pressure  that  with 
only  this  small  afwrture  for  a  vent  It  filled 
and  refilled  No.  16,  and  produced  the  catas- 
trophe which  has  been  described. 

The  petition  charged  that  the  defendant 
failed  In  Its  common-law  duty  to  furnish 
Thomas  Cheek  a  safe  place  In  which  to  work, 
and  failed  to  comply  In  a  number  of  partic- 
ulars with  statutory  requirements  designed 
to  promote  the  safety  of  persons  employed  in 
tbe  mine.  Among  the  requirements  which 
the  petition  alleged  were  violated  are  tbe 
following: 

"All  mines  generating  flre  damp  shall  be 
kept  free  of  standing  gas,  and  every  work- 
ing place  shall  be  carefully  examined  every 
morning  with  a  safety  lamp  by  a  competent 
[>erson,  before  any  workman  is  allowed  to 
enter  therein." 

"Mines  generating  flre  damp  shall  be  kept 
free  of  standing  gas.  and  every  working 
place  shall  be  carefully  examined  every  morn- 
ing with  a  safety  lamp  by  an  examiner  or 
flre  boss  before  miners  or  other  employes 
enter  their  respective  working  places.  Said 
examiner  or  flre  boss  shall  register  the  day 
of  the  month  at  the  place  of  the  workings, 
and  also  on  top.  In  a  book  which  shall  be 
kept  in  tbe  welgbmaster's  office  for  such  spe- 
cial purpose ;  and  as  proof  of  inspection,  he 
shall  daily  record  all  places  examined  In 
said  book,  and  lo  case  of  danger  where  flre 
damp  may  have  accnmnlated  during  the  ab- 
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sence  of  any  person  or  persons  employed 
tberein,  said  examiner  or  0re  boss  must  noti- 
fy tbe  miners  or  those  employed  therein,  or 
those  who  may  have  occasion  to  enter  sach 
places.  And  tbe  hydrogen  or  flre  damp  goi- 
erated  therein  most  he  dilated  and  rmdered 
harmless  before  any  person  or  persons  enter 
Bnch  workfng  or  abandoned  part  of  Oia  mine 
with  a  naked  light" 

"Bore  holes  shall  be  k^t  not  less  than 
twelve  feet  In  advance  of  tibe  face  of  every 
working  place,  and  when  necessary,  on  the 
sides,  if  the  same  Is  driven  toward  uid  in 
dangerons  proximi^  to  an  abandoned  mine 
snspected  of  containing  Inflammable  gases, 
or  which  is  inundated  with'  water."  Gen. 
Stat  1909,  H  4986,  6006,  4987. 

The  answer  consisted  of  a  general  denial 
and  pleas  of  assnmpUon  of  risk  and  contrlb- 
ntory  negligence^  Ho  the  question,  "If  yon 
find  for  the  plaintiUI,  on  what  act  or  acts  of 
n^llg^oe  do  you  base  your  verdict?"  title 
jury  rolled,  "Tbey  did  not  comply  with  the 
law." 

[1]  At  tbe  threshold  of  the  Inqnlry  the 
plainttfl  was  met  by  the  objection  that  there 
was  a  defect  of  parties  plaintiff.  Tbe  stat- 
ute reads  as  follows:  "For  any  Injnry  to  per- 
son or  property  occasioned  by  any  violation 
of  this  act,  or  any  wUlfal  failure  to  comply 
with  its  prorislons  by  any  owner,  lessee  or 
operator  of  any  coal  mine  or  opening,  a  right 
of  action  against  tbe  party  at  defanlt  shall 
accrue  to  the  party  injured  for  the  direct 
damage  sustained  thereby;  and  in  any  case 
of  loss  of  life  by  reason  of  such  violation  or 
willful  failure,  a  right  of  action  against  the 
party  at  fault  shall  accrue  to  the  widow  and 
lineal  heirs  of  the  person  whose  life  shall  be 
lost  for  like  recovery  of  damages  for  tbe  In- 
jury they  shall  have  sustained."  Gen.  Stat 
1909,  I  4992.  While  the  snlt  was  properly 
commenced  so  far  as  the  common-law  cause 
of  action  was  concerned,  the  verdict  was  bas- 
ed upon  a  breach  of  the  mining  law-  alone, 
and  it  is  now  urged  that  the  rights  of  two 
persons  besides  the  plaintiff,  tbe  lineal  heirs 
of  Thomas  Cheek,  have  not  been  litigated  or 
determined.  The  statute  does  no  more  than 
create  a  right  of  action  for  loss  of  life  sns- 
taioed  through  violations  of  its  provisions 
and  designate  the  beneficiaries.  No  proce- 
dure is  prescribed  for  the  enforcement  of  the 
right  ftnd  whenever  the  Legislature  gives  an 
action,  but  does  not  designate  the  kind  of 
action  or  prescribe  the  mode  of  procedure 
therein,  such  action  shall  be  held  to  be  the 
dvll  action  of  the  Code  of  Civil  Procednre, 
and  shall  be  proceeded  in  accordingly.  Gen. 
Stat  1909,  i  6348  (Code  Civ.  Proc  {  752). 
The  result  is  that  the  mining  statute  takes 
its  place  among  the  provisions  of  the  Code  of 
dvU  Procedure  relating  to  death  by  wrong- 
ful act  and  becomes  subject  to  those  provi- 
sions in  all  respects  not  differentiated  by  the 
mining  statute  itsell  The  action  must  be 
brought  within  two  years ;  tbe  damages  can- 


not exceed  $10,000;  and  they  are  to  be  dis- 
tributed in  the  same  manner  as  personal 
property  of  the  deceased.  Tbe  actlcm  may 
be  prosecuted  by  the  personal  representative 
of  tbe  deceased;  but  if  no  postmal  rque- 
sentative  has  been  apptdnted.  It  may  be 
brought  by  the  widow.  Gen.  Stat  1900,  H 
6014,  601S  (Code  Oir.  Proa  H  419^  420). 
In  this  case  the  widow  and  lineal  bdrs  are 
the  widow  and  diUdren  of  the  deceased, 
and  consequently  tbe  entire  ^voeedlng  takes 
the  same  form  and  course  as  if  conducted 
under  the  general  code  provisions  relating 
to  death  by  wrongful  act  Tbe  dtfendant 
complains  of  the  rejection  of  evidence  which 
it  olfared  at  the  trial.  Some  of  tUs  erideDce 
may  be  considered  briefly. 

Bxperleneed  miners  wwe  aAoA  to  state 
from  their  knowledge  of  tibe  bi8torT.af  the 
Southeast  Kmsas  coal  field  their  eKperience 
in  breaking  into  other  abandraed  vdnes^  and 
their  Information  as  to  what  occurred  when 
otlwr  abandoned  mines  wore  broken  lata, 
whether  or  not  the  aploslon  in  question  was 
unprecedented ;  whether  it  was  an  ordinary 
or  usual  occurrence  or  otherwise;  and  what 
had  been  encountered  when  other  abandoned 
mines  had  been  brokm  into.  The  court  no 
doubt  felt  that  If  it  undertook  to  Investigate 
the  history  of  the  Southeast  Elansas  coal 
field,  it  might  have  great  difficulty  In  con- 
cluding the  trial.  The  question  to  which  the 
evidence  related  was  whether  or  not  mine 
No.  7  was  suspected  of  containing  Inflam- 
mable gases,  and  that  subject  was  fairly 
capable  of  elsddatlon  without  the  introduc- 
tion of  an  indefinite  number  of  collatwal 
issues.  The  likelihood  that  an  abandoned 
mine,  when  broken  into,  will  contain  inflam- 
mable gasee,  depends  upon  the  presence 
or  absence  of  numerous  conditions  which 
must  be  understood  before  that  mine  can  be- 
come a  precedent  and  It  was  scarcely  prac- 
ticable for  the  court  to  consider  the  cases  of 
all  abandoned  mines  in  Southeast  Kwnw^it 
which  had  been  broken  Into,  and  which  were 
In  the  minds  of  the  various  witnesses.  In 
the  course  of  the  trial,  It  developed  that 
mine  No.  7  was  characterized  by  conditions 
which  made  a  consideration  of  other  mines 
of  slight  impbrtance.  The  defendant  believ- 
ed the  evidence  would  tend  to  show  that 
abandoned  mines  In  that  field  do  not  gener- 
ate or  accumulate  explosive  gases.  That  in- 
ference could  be  drawn  only  In  the  case  of 
mines  sealed  up  so  that,  If  gas  did  generate^ 
it  could  not  escape.  But  beyond  this  the 
statute  quoted  assumes  that  abandoned  mines 
do  generate  such  gases,  and  no  amount  of 
indirect  and  uncwtoin  .evidmce  of  the  kind 
proposed  could  contradict  the  evrat  of  Uardi 
18,  1911. 

The  evidence  of  several  «cperienced  miners 
was  offered,  based  upon  their  experience  In 
the  Southeast  Kansas  Add  and  their  knowl* 
edge  of  tbe  location  of  No.  7  and  the  condl* 
ttona  existing  in  it  wtaoi  It  was  worked,  ttiat 


Digilized  by  Google 


KaiL) 


CHEEK  T.  MIS80UBI,  K.  A  T.  BT.  00. 


621 


tta^  would  not  hare  soapected  It  to  contain 
fire  damp,  and  would  not  hare  kept  bore  holes 
in  advance  of  tike  worUnga  of  No.  16  wben 
approaChlnff  It  TUa  erldenoe  would  haTe 
merely  aUfted  the  laaue  from  tlieatateof  tbe 
minds  of  Jopllng  and  Hyan,  and  their  dut7) 
to  the  state  of  the  mlnda,  and  the  probable 
conduct,  of  peratnu  not  chuved  with  official 
responaibilitjr  in  the  obeerraaee  of  the  laws 
enacted  to  protect  the  Utob  and  limbs  of 
mine  workers.  Besides  thl%  the  qaestlon 
wlratfaer  mine  No.  7  was  snapaeted  of  contain- 
ing fire  damp  and  the  questinn  whether  bore 
holes  should  have  beat  kept  tn  the  face  of 
the  Little  Z<lbrth  entry  of  No.  16  were  the 
Toey  matters  In  controTersy,  to  be  determin- 
ed by  the  Jury  from  the  facts,  and  the  opin- 
ions of  witnesses  aa  to  what  they  would 
have  thought  and  done  were  Irrelevant 

[4]  Testimony  was  rejected  that  tile  state 
mine  Inapector  did  not  require  mine  opera- 
tors to  employ  fire  bosses  prior  to  March  18, 
1911.  Mo  n^Iect  on  the  part  of  the, state 
mine  Inspector  to  exercise  his  autht^ty  'could 
excuse  a  violation  of  the  law.  The  plaintUf 
proved  conversations  with  Jopling  In  whi<Ai 
he  made  statem^ts  showing  that  he  not 
merely  suspected,  but  expected  that  fire  damp 
as  well  as  bla<&  damp  would  be  encountered 
when  mine  No.  7  was  entered.  The  defend- 
ant offered  to  prove  that  in  other  conversa- 
tions Jopling  referred  to  black  damp  only, 
and  did  not  refer  to  flre  damp,  when  be  like- 
ly would  have  done  so  liad  it  been  in  his 
mind.  The  oSns  were  rejected.  The  court 
is  of  the  opinion  that  the  evidence  should 
have  been  received,  but  it  does  not  follow 
that  the  judgment  must  be  reversed.  A  pe- 
rusal of  the  transcript,  made  necessary  be- 
cause each  party  contests  the  abstract  made 
by  the  other,  shows  that  the  defendant  did 
succeed  in  getting  before  the  Jury  much  evi- 
dence that  the  explosion  was  unprecedented ; 
that  upon  breaking  into  other  abandoned 
mines  black  damp  only,  and  not  flre  damp, 
had  been  encountered;  that  mine  No.  7  was 
not  regarded  as  one  in  which  fire  damp  was 
to  be  suspected ;  that  black  damp  only  was 
anticipated ;  that  there  were  no  fire  bosses 
anywhere  in  the  mining  district;  and  that 
Jopling  in  conversations  regarding  breaking 
into  No.  7  mentioned  black  damp  only  and 
not  flre  damp.  Special  findings  favorable  to 
the  defendant  were  returned  upon  some  of 
these  matters.  The  jury  found  specially  that 
Byan  suspected  fire  damp  In  No.  7,  and,  if  It 
were  necessary,  JopUng's  attitude  might  be 
wholly  disregarded. 

[14]  But,  besides  all  that  has  been  said, 
the  defendant  did  not  regard  the  subject  of 
sufficient  importance  to  present  any  of  the 
excluded  evidence  to  the  district  court  upon 
the  hearing  of  the  motion  for  a  new  trial 
in  the  manner  prescribed  by  the  Code  of  Civil 
Procedure.  Gen.  Stat  1909,  S  5901  (Code  Civ. 
Proc.  t  307).  Conceding,  therefore,  that  the 
court  should  have  been  more  liberal  in  the 
admission  of  tesUmony  relattaig  to  the  va* 


rious  matters  which  have  been  referred  to,  the 
defendant  was  not  materially  prejudiced,  and 
is  not  wtltled  to  have  the  rulings  of  wUcb 
it  complains  reviewed. 

[II]  The  jury  tetnnnd,  among  othors,  the 
following  special  findings  of  fact: 

'•&}  Was  mine  No.  7  before  the  explosion 
on  March  18.  1911,  suspected  by  the  defend- 
ant its  (^cers,  or  agmts  of  containing  in* 
flamnuble  gases?  Ana.  Tea." 

"(5)  When  mine  Na  7  was  being  worked, 
was  it  a  gassy  mine?  Ana.  Tea." 

"(17)  Was  the  eqdoaion  caused  by  gaa  or 
gases  coming  through  the  hole  Into  mine  No. 
16  trtm  mine  No.  7  and  there  mixing  with 
air  and  being  ignited?  Ana.  Tea." 

Did  any  gas  «cude  from  mine  No.  7 
Into  mine  Na  16  b^ie  the  hole  vras  blown 
through  between  tlm  two  mines?  Ana.  Tea; 
we  think  so. 

"(27)  How  waa  the  deceased,  Thomas 
Cheek,  killed?  Ana.  By  an  explosion  of  gas." 

"(98)  Before  M&rch  18, 19U,  was  mine  Na 
16  a  gassy  mine;  that  is,  gmaratlng  flre 
damp,  80  that  a  flre  boss  was  necessary? 
Ans.  We  consider  it  was." 

!'(36)  Before  March  18,  1911.  was  mine  Na 
16  generating  flre  damp  to  such  extent  that 
it  required  examination  in  the  working  places 
every  morning  with  a  satbty  lamp  by  the  ex- 
aminer or  flre  boss  botore  miners  or  othw 
employte  entered  the  working  places?  Ans. 
We  consider  it  was." 

"(47)  If  a  hole  had  been  bored  ahead  12 
feet  from  the  flice,  would  the  ordinary  and 
usual  place  for  auch  a  bole  to  be  bored  have 
been  at  a  point  at  about  the  center  of  the 
entry  and  straight  ahead?  Ana.  Yes," 

"(71)  Before  the  sbot  was  fired  that  blew 
through  Into  Na  7.  how  thick  was  the  body 
of  coal  between  the  two  mines  at  that  point! 
Ans.  About  9  or  10  feet 

"(72)  Did  John  Jopling,  the  superintendent 
of  mine  Na  16,  8us[>ect  that  inflammable  gas 
would  be  encountered  on  breaking  into  mine 
No.  7  from  the  Little  North  entry  before  the 
explosion?   Ans.  We  think  so. 

"(73)  Did  Francis  Ryan,  the  pit  boss  of 
mine  No.  16,  suspect  that  Inflammable  gas 
would  be  encountered  on  breakhig  Into  mine 
No.  7  from  the  Little  North  entry?  Ans. 
We  think  so." 

The  defendant  argues  that  most  of  these 
findings  are  not  sustained  by  the  evidence. 
It  is  sufficient,  of  course.  If  they  are  sustain- 
ed by  some  competent  evidence;  weight  and 
preponderance  being  matters  for  the  Jury, 
and  not  for  this  court.  While  every  essen-'*^ 
tlal  fact  In  the  case  was  contested,  there  is 
abundant  evidence,  not  only  to  support  the 
findings  of  fact  but  to  establish  liability  on 
the  ground  that  the  working  places  of  mine 
No.  16  were  not  examined  for  gas  each  morn- 
ing, and  that  bore  holes  were  not  kept  In  ad- 
vance of  the  face  of  the  Llttie  North  back 
entry.  The  court  has  little  time  to  spend  In 
the  discussion  of  disputed  questions  of  fact, 
and  la  not  dlnpowd  to  sununazlie  from  a 
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tranacript  ot  mon  tban  900  pages  the  testi- 
mony upon  wUch  tbe  Jury  erldently  relied ; 
but  some  of  the  defendant's  challoiges  may 
be  noted,  as  briefly  as  possible,  because  of 
their  bearing  upon  aiiesticms  of  law. 

It  is  said  that  mine  No.  7  was  not  a  gassy 
mine  while  in  operation,  the  only  gas  en- 
countered b^ng  snuU  Quantities  found  after 
cutting  through  horsebacks,  which  are  cracks 
in  the  coal  veins  filled  with  rock  and  clay. 
It  Is  true  that  inflammable  gas  is  generally 
found  after  penetrating  horsebacks,  but  tbia 
field  was  noted  for  the  number  of  hors^cks 
and  slips  and  faults  which  it  contained,  and 
they  were  continually  encountered  in  both 
No.  7  and  No.  16.  It  was  scarcely  practica- 
ble to  give  the  full  history  of  mine  No.  7,  but 
numerous  Instances  of  men  being  burned  at 
various  times  and  In  all  parts  of  the  mine 
were  proven,  and  explosions  of  gas  were  so 
frequent  that  the  miners  became  inured  to 
them.  A  witness  who  worked  In  Na  7  tes- 
tified: "Q.  Ever  have  any  experience  there 
with  gas?  A.  Yes,  sir.  Q.  What?  A.  I  got 
burned.  Q.  Tou  never  encountered  Inflam- 
mable gas  except  as  yon  went  through  a 
horseback  or  fault?  A.  No,  sir.  Q.  What 
was  the  cause  of  your  getting  burned?  A. 
Well,  it  was  my  own  fault  I  went  In  there 
and  lit  it  Q.  And  you  knew  that  in  ad- 
vance? A.  Tes,  sir.  Q.  And  you  had  gone 
through  a  horseback,  and  your  knowledge  as 
a  miner  informed  you  you  were  likely  to  find 
gas  there?  A.  I  knew  it  was  there  Q.  Then 
your  experience  in  the  Kansas  field 
what  would  you  say  as  to  mine  No.  7  being 
Just  about  the  average  run  of  mine?  A.  The 
average  run  out  in  that  district  Q.  Was  It 
what  you  would  call  a  gassy  mine?  A.  Not 
any  more  than  any  of  the  rest  ot  them.  Q. 
From  your  experience  in  the  Southeast  Kan- 
sas field  there  are  very  few  mines  that  don't 
encounter  horsebacks  and  faults?  A.  Yea, 
sir.  Q.  The  fact  la  this  field  Is  full  of  them? 
A.  Yes,  sir.  Q.  And  from  practical  expe- 
rleoce  you  miners  know  you  are  going  to  «i- 
counter  inflammaUe  gas?  A.  Yes,  sir.  Q. 
You  say  that  this  field  or  district  Is  noted 
for  b^ng  full  of  faults  and  slips  and  horse- 
backs?   A.  Yes,  sir." 

A  witness  who  worked  In  the  southeast 
part  of  mine  No.  7,  the  part  nearest  to  mine 
No.  16,  testified  as  follows:  "Q.  You  find 
more  gas  after  you  pass  through  a  horseback 
than  you  do  while  you  are  In  It?  A.  Not 
necessarily.  Q.  Find  plenty  while  in  it?  A. 
Yes,  sir.  Q.  N(nie  of  the  gas  you  encountered 
was  of  sufflcient  quantity  to  be  dangerous 
was  It?  A.  Yes,  sir.  Q.  Did  It  burn  you? 
A.  No;  but  it  would  if  I  hadn't  protected 
myself.  Q.  Well,  like  all  other  miners,  yon 
protected  yourself?  A.  If  you  want  me  to 
tell  you,  I  can  tell  you.  I  turned  the  room, 
and  drove  It  30  or  40  feet  and  struck  a 
horseback,  and  I  cut  that  and  drove  It  20 
feet  further  aud  struck  anoth^  2-foot  horse- 
back, and  I  cut  through  that  and  put  In  my 
shot,  and  never  encountered  any  gas  at  all. 


and  next  morning  I  dressed  and  went  in 
there  just  like  any  othtf  fool  miner  would 
do,  and,  when  I  got  In  there,  it  Just  rolled 
in  a  flame  to  the  flace,  and  I  fell  on  my  face, 
and  It  went  dear  back  out  through  the  other 
horsebadc.  Q.  That  la  customary,  to  roll  to 
the  face  first?  A.  Yea,  Edr.  The  next  morn- 
ing I  went  in  there^  and  I  was  just  a  little 
bit  dubious,  and  I  put  my  light  on  a  crowbar, 
and  that  went  out  clear  to  the  entry  and 
potq)ed  like  a  cannon,  and  the  next  morning 
there  wasn't  any  gas.  Q.  And  that  Is  your 
experloice  as  far  as  the  gas  is  concerned? 
A.  Yes,  sir;  that  part  of  gas.  And  that  is 
the  reason  I  said  It  was  not  always  neces- 
sary to  go  through  a  horseback  to  encounter 
gas." 

Manifestly  the  Jury  were  not  concluded  by 
the  testimony  of  miners,  so  accustomed  to 
peril  that  they  accepted  it  as  a  matter  of 
course,  that  mine  No.  7  was  not  considered  a 
gassy  mine.  Tbe  facts  spoke  for  themselves, 
and  ,the  statute  quoted  was  enacted  to  break 
up  the  practice  of  subjecting  mine  workers  to 
such  hazards,  although  they  are  only  occa- 
sionally burned  or  killed.  Ordinarily  in  an 
operated  mine,  which  is  necessarily  a  ven- 
tilated mine,  gas  found  upon  penetrating 
horsebacks  Is  not  noticeable  after  from  one 
to  ten  days.  But  coal  Is  porous  and  fire 
damp  travels,  not  only  through  coal,  but 
through  other  strata.  Small  feeders  are 
found.  Horsebacks  may  draw  from  long  dis- 
tances, and  the  evidence  was  ample  to  com- 
pel the  conclusion  that  the  generation  of  gas 
does  not  by  any  means  cease  concurrently 
with  the  discontinuance  of  work  in  a  mine. 

The  state  mine  Inspector  testified  as  fol- 
lows: "Q.  Now,  have  you  a  judgment,  based 
upon  your  experience  as  a  coal  miner  and 
experience  and  observation  as  a  mine  In- 
spector, as  to  what  produced  the  gas  in  mine 
No.  7,  which  yon  found  had  rushed  through 
there  at  tbe  time  you  were  down  there?  A. 
I  have.  Q.  What  Is  that  opinion?  A.  In 
mine  No.  7  I  learned  that  there  were  about 
6  or  8  entries  and  about  100  rooms  standing 
in  that  section  of  the  mine.  My  oidnlon  Is 
that  a  little  gas  would  be  oozing  out  of  that 
coal  for  a  period  of  four  years  about,  and 
sealed  up,  excluded  from  the  air,  and  the 
decomposition  from  whatever  vegetable  mat- 
ter and  other  aubstaneea  that  might  be  then, 
such  as  props,  etc.,  and  in  the  presence  of 
water,  would  form  carbureted  hydrogen  gas. 
Q.  And  is  it  inflammable  gas?  A.  Yes,  sir. 
Q.  From  your  otoervatJon  and  experience  In 
and  about  coal  mines,  and  based  upm  your 
experience  as  a  miner  and  mine  inspector, 
have  you  an  opinion  whether  or  imt  the 
mines  in  this  mining  district  generate  more 
or  less  gas?  A.  I  have.  Q.  What  Is  that 
opinion?  A.  I  think  they  generate  car- 
bureted hydrogen  gas.  Q.  And  is  that  also 
true  of  abandoned  mines  as  well  as  active 
mines?    A.  It  Is." 

Indeed,  tbe  court  might  wall  have  taken 
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judicial  notice  of  the  fitct,  which  was  recog- 
nized by  the  LegiBlatare  when  it  framed  the 
statute  relating  to  bore  holes.  The  defend- 
ant strove  to  show  that  after  mine  No.  7 
was  abandoned  gas  could  not  be  bottled  up 
in  the  southeast  portion  of  the  mine,  but 
physical  conditions  naturally  and  necessarily 
productive  of  such  a  result  were  disclosed  by 
the  plaintlfTs  evidence.  The  result  Is  that 
independently  of  the  confirmatory  explosion 
of  March  18,  19H,  the  jury  were  warranted 
in  believing  that  thia  mine  generated  fire 
damp  in  dangerous  quantities,  and  that  the 
portion  nearest  to  No.  16  was  left  to  fill 
with  the  gas  without  any  outlet  for  its 
escape.  It  is  said  there  is  no  evidence  to 
pFbve  that  gas  exuded  from  mine  No.  7  into 
mine  No.  16,  and  that  a  fire  boss  and  exam- 
inations of  the  working  places  of  No.  16 
were  necessary. 

Fire  damp  Is  lighter  than  air,  and  rises  to 
the  roof  of  open  spaces  in  which  it  is  found. 
Gahill  encountered  gas  on  the  16th  of  March 
in  the  back  entry,  and  lighted  It  six  or  seven 
times.  He  would  light  it  atront  three  feet 
from  the  face,  and  it  would  flash  hack  eight 
or  nine  feet.  He  told  Lundy  that  there  was 
gas  in  there  and  for  him  to  be  careful.  He 
was  not  able  to  say  whether  or  not  the  gas 
came  from  the  face  of  the  entry.  While 
working  at  the  face  of  the  back  entry  Lundy 
lighted  gas  twice  on  the  IStb  and  twice  on 
the  Ifttta,  and  on  the  16th  warned  another 
employ^,  who  approadied  with  an  open 
light,  not  to  come  any  closer,  or  he  would 
get  into  cos,  and  to  be  careful  with  his  light 
After  he  came  oat  of  the  mine  on  March 
18th,  and  before  Bnrsto  and  Cheek  went 
down,  Lundy  told  ttiem  to  be  carefal,  Uiat. 
there  was  a  little  gas  In  there.  Although 
pressed  to  do  so,  he  several  times  reused  to 
say  as  a  practical  miner  that  the  gas  did 
not  come  from  the  old  mine.  On  the  16th  a 
mole  driver  set  fire  to  gas  100  feet  bade  from 
the  thee  of  the  entry  where  CahUl  was  work- 
ing. Allen  Harrison  worked  in  the  mine  on 
Mardi  15th,  16th,  and  18th,  turning  a  room  at 
the  extremity  of  the  straight  entry.  He  drill- 
ed the  last  hole  for  a  shot  before  the  explo- 
don  occurred,  ^e  put  his  lamp  to  the  hole 
three  times  and  lighted  gas.  A  short  time 
before  the  explosion  the  coal  was  set  on  fire 
by  boming  gas  at  the  face  of  the  straight  en- 
try and  on  other  occMlons  miners  were 
burned  by  setting  fire  to  gas  with  their  open 
lamiffi.  Considering  the  migratory  nature  of 
the  gas  these  facts  warrant  the  inference 
that  it  did  exude  from  No.  7  Into  No.  16. 

[2]  The  statute  does  not  require  that  mines 
must  generate  gas  in  dangerous  quantities 
before  the  precautionary  measures  prescribed 
by  sections  4086  and  6006  must  be  observed. 
All  mines  generating  fire  damp  shall  be  care- 
fully examined  every  morning  with  a  safety 
lamp  by  a  fire  boss  before  the  miners  and 
other  employ^  enter  their  respective  work- 
ing lAacea.  This  means  mines  generating  fire 


damp  In  appreciable  quantities,  the  purpose 
being  to  cause  the  gas  to  be  detected  as  soon 
as  it  appears  so  that  danger  from  it  may  be 
averted.  In  this  case  Cahlll  and  Lundy  were 
left  to  look  out  for  themselves  and  to  warn 
each  other  and  other  employes.  Including  the 
shot  flrers,  of  danger. 

Ill]  It  is  said  that  the  failure  to  examine 
for  gas  was  not  a  proximate  cause  of  the 
death  of  Cheek.  Under  the  nilning  statute, 
as  nnder  the  factory  act,  the  terms,  proxi- 
mate cause,  remote  cause,  efficient  cause,  and 
the  like  are  not  properly  applicable  in  dis- 
cussing the  relation  of  an  omission  of  duty 
to  an  event.  Alklre  v.  Cudaby,  83  Kan.  373, 
111  Pac.  440.  Under  the  mining  statute,  if 
loss  of  life  occur  by  reason  of  a  violation  of 
its  terms  or  a  willful  failure  to  comply  with 
its  provisions,  llaUUty  attaches. 

[3]  The  requirement  of  the  statute  that 
working  places  be  examined  for  gas  ev^ 
morning  was  designed  to  prevent  injury 
from  gas  accnmulatlim;  in  such  places  while 
the  woriunen  are  away,  but  that  was  not  Its 
full  purpose.  The  full  purpose  was  to  pro- 
tect mine  workers  from  explosions  of  quantl* 
ties  of  gas  which  a  careful  examination  by  a 
competent  person  would  reveal.  In  this  case 
the  explosion  occurred  because  JopUng  and 
Byan  neglected  to  avail  themselves  of  clear 
evidence  of  the  Impending  danger.  They 
did  not  know  how  near  they  were  to  No.  7, 
although  they  had  been  expecting  to  break 
through  at  any  time  for  a  number  of  days 
before  March  18th.  By  tar  too  much  gas 
was  manifesting  itself  in  the  Little  North 
entries.  While  a  small  slip  had  been  found 
some  7  or  8  feet  back,  the  quantity  of  gas 
was  too  great  and  Its  disclosure  too  persist- 
ent to  be  satlstectoriiy  accounted  for  by  the 
horseback  theory.  Yet,  the  information 
which  regular  Inspections  would  have  fur- 
nished was  not  utilized.  The  jury  were  war- 
ranted In  believing  that  careful  examinations 
by  a  competent  person  would  have  indicated 
Uiat  this  gas  was  a  portion  of  a  large  vol- 
ume which  was  saturating  the  thin  wall  of 
coal  separating  the  two  mines.  This  being 
true,  the  explosion  was  caused  by  the  omis- 
sion to  make  snch  examinations  in  the  same 
sense  that  It  was  caused  by  failure  to  drill  i 
revealing  bore  holes,  and  liability  under  the 
statute  ensued.  There  is  no  dilute  that  no 
bore  boles  were  driven  in  advance  of  the 
face  of  either  entry.  It  is  argued,  however, 
that,  if  that  had  beem  done,  the  bore  holes 
would  not  have  disclosed  the  pent-up  gas  in 
the  abandoned  mine.  The  argument  Is  based 
in  part  upon  the  claim  that  the  distance  be- 
tween the  two  mines  was  much  greater  than 
the  jury  found  it  to  be.  When  the  state 
mine  inspector  was  able  to  do  so  after  the 
explosion,  he  made  bis  way  to  the  break 
through,  removed  the  temporary  stopping 
from  the  crevice,  examined  it,  and  looked 
through  Into  No.  7,  with  the  aid  of  an  elec- 
tric searchlight,  He  testified  that  the  pillar 
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of  co&l  left  Btandlnff  between  Qie  two  mlnra 
after  tbe  shot  was  flred  was  about  feet 
thick.  Then  tbere  was  a  slab  of  coal  which 
had  been  cracked  loose  by  the  shot  and  left 
standing  in  No.  7,  and  altogether  tbe  dis- 
tance between  the  two  mines  was  In  his  Judg- 
ment 8%  feet  Tbe  shot  which  caused  the 
break  through  was  placed  S%  feet  deep- 
The  manner  in  which  the  shot  spent  its 
force  was  described,  and  from  this  evidence 
the  Jury  found  that  the  distance  between  the 
two  mines  before  tbe  shot  was  flred  was  9 
or  10  feet  Byan  himself  placed  It  at  only 
13  feet.  On  cross-examination  the  state  mine 
inspector  freely  conceded  that  his  estimate 
of  distance  was  not  perfectly  accurate  but 
he  said  that  a  drill  hole  12  feet  deep  would 
at  least  hare  gone  to  very  soft  coal  if  It 
did  not  go  completely  through,  that  the  gas 
in  No.  7  was  very  apt  to  seep  through  the 
wall  of  coal  Into  No.  16  without  any  bore 
holes,  and  that  with  12-foot  bore  holes  it 
could  have  been  readily  detected.  This  evi- 
dence was  corroborated  in  many  ways;  but, 
coming  as  It  did  from  an  experienced  and 
Impartial  state  official,  it  would  aui)port  the 
findings  and  verdict  without  corroboration. 

[t]  It  is  urged  that  there  is  no  evidence 
that  Ryan  suspected  mine  No.  7  of  contain- 
ing inflammable  gases,  and  no  evidence  that 
he  willfully  failed  to  comply  with  the  provi- 
slons  of  the  law  relating  either  to  bore  holes 
or  examinations  for  gas.  The  stete  of  Jop- 
llng*8  mind  on  the  subject  may  be'  left  out  of 
account  The  word  "suspected,"  as  used,  in 
sectiott  4987  (page  4,  supra),  has  its  usual 
and  ordinary  aignlflcatton.  It  need  not  In- 
volve knowledge  or  belief  or  likelihood.  If 
Byan  entertained  even  a  slight  or  vague  idea 
of  tbe  existence  of  inflammable  gas  in  No. 
7,  no  matter  how  It  arose,  wheOier  on  weak 
evldehce  or  no  evidence  at  all  (Webster's 
New  International  Dictionary,  title,  suspect), 
his  du^  to  act  nnHex  the  statute  was  im- 
perative. In  a  convOTsatioii  with  the  shot 
Hxen,  Burgin  and  CQieek,  two  or  three  days 
before  the  explosion,  Byan  said:  "We  ex- 
pect to  cnt  through  pretty  soon  into  No.  7. 
and,  If  you  should  happen  to  encounter  any- 
thing, go  out  through  the  Fourth  East  Don't 
go  out  the  main  traveled  way  as  you  have 
been  doing."  He  did  not  speak  of  black 
damp  as  if  tSmt  were  the  only  kind  of  gaa 
he  had  In  mind,  but  uaed  a  broader  term 
which  included  fire  damp  as  welL  He  had 
been  pit  boss  of  No.  7,  and  had  fall  knowl- 
edge of  all  the  conditions  which  prevailed 
there.  He  knew  the  topography  of  the  mine. 
He  knew  that  the  southeast  portion  lying 
next  to  No.  16  generated  Are  damp.  He  said 
he  lighted  gas  there  himself,  and  on  one  oc- 
casion he  wrapped  up  In  linseed  oil  the 
head  of  a  miner  who  had  been  burned  there. 
On  Tuesday  or  Wednesday  before  the  ex- 
plosion he  recognized  his  duty  under  the  stat- 
ute by  ordering  bore  holes  to  be  placed  in 
the  facea  of  ttie  Little  Nortb  entries.  Be 


notifled  the  men  working  in  each  entry,  and 
told  them  to  notify  their  partners  on  the  other 
shift  No  doubt  he  was  astounded  at  the 
quantity  of  gas  which  was  released  from  No. 
7,  but  the  jury  were  perfectly  fair  to  him 
when  they  accredited  him  with  a  notion  that 
some  fire  damp  might  possibly  be  encoun- 
tered there.  It  is  Insisted  that  he  could  not 
have  suspected  explosive  gas  In  No.  7  be- 
cause he  went  to  the  rescue  of  Burgin  and 
Cheek  with  other  men  for  whose  safety  he 
was  responsible  with  open  lights.  No  doubt 
the  Jury  were  aatlsfled.  that  be  believed  the 
mine  bad  been  beared  of  gaa  by  tbe  explo- 
sion. 

[7]  Section  4992,  quoted  above  (page  5), 
gives  a  right  of  action  in  case  of  loss  of  life 
occasioned  by  "any  violation"  of  the  act,  or 
by  "willful  failure"  to  comply  with  its  provi- 
sions. The  Legislature  had  in  mind  active 
and  passive  conduct  and  Intoided  to  cover 
both.  No  voluntary  act  In  violation  of  the 
statute  is  excused,  and  no  inaction  where  tbe 
statute  requires  something  to  be  done  la  ex- 
cused unless  it  be  involuntary. 

[I]  In  the  case  of  omissions  neither  bad 
purpose  nor  determined  obstinacy  is  required, 
and  one  charged  with  the  duty  to  observe 
the  statute  who  intentionally  mllers  mining 
operations  to  proceed  vrtthout  takii^  pre- 
scribed precautionary  measures  when  the  cir- 
cumstances demand  that  they  should  be  takoi 
is  guilty  of  a  willful  failure  within  the  mean- 
ing of  the  law.  Byan  was  foreman  of  the 
mine,  and  said  he  kept  In  close  touch  with 
the  work.  He  was  back  to  the  face  of  tbe 
Little  North  entry  on  Wednesday,  on  Thurs- 
day, and  on  Saturday,  the  day  of  the  explo- 
sion. No  Are  boss  had  ever  been  appointed 
to  examine  the  working  places  of  the  mine 
for  flre  damp,  and  be  said  that  tbere  were 
no  bore  holes  in  the  face  of  the  entry  tbe 
last  time  be  was  there.  Under  tbeae  drcom- 
Btancee,  it  Is  clear  that  he  voluntarily  cbose 
to  disKgard  tiie  plain  provisions  <tf  the  law. 

Error  Is  assigned  because  the  court  re- 
fused to  give  certain  Instructions  to  the  Jury 
requested  by  the  defradant  Two  of  tbese- 
Instmctions  d^ended  np<ni_  a  finding  that 
mine  No.  7  was  not  8nq;»ected  of  containing 
Inflammable  gases,  and  tiie  third  depended 
upon  a  finding  that  a  drill  bole  12  feet  deefi 
would  not  have  reached  tbrougb  tbe  pillar 
of  coal  between  the  two  mines.  The  Jury 
having  returned  contrary  findings,  tbe  pro- 
priety of  these  InstmcUona  need  not  be  con- 
sidered. 

Instmcttona  ^ven  to  the  Jury  are  crit- 
icised. 

The  court  advised  the  Jury  that  assumed 
risk  and  contributory  negligence  are  not 
available  as  defenses  to  the  charge  that  the 
defendant  violated  the  safety  provlslonB  of 
tbe  mining  law.  This  instruction  was  baaed 
upon  the  decisions  of  this  court  in  the  fol- 
lowing cases:  Assumed  risk:  Uanufacturing 
Co,  T.  Bloom,  76  Kan.  127,  80  Paa  8SE1,  U 


Digilized  by  Google 


Kan.) 


CHEEK  T.  MISSOURI,  K.  A  T.  ST.  CO. 


625 


L.  B.  A.  (N.  8.)  225,  128  Am.  St  Bep.  128; 
Fowler  y.  Enz^perger,  77  Kan.  406,  413,  94 
Fac;  995,  IS  L.  B.  A.  (N.  S.)  784;  Brick 
Go.  T.  Stark,  77  Kaa.  648,  96  Pac.  1047;  Lew- 
is r.  BartoDt  82  Kan.  163, 107  Pac.  788;  Bai- 
ley T.  Spelter  Co.,  83  Kan.  280.  100  Pac.  701 ; 
Slbler  T.  Cotton-Mills  Co.,  85  Kan.  256,  250, 
116  ^c.  888;  Contributory  negligence :  Gas- 
par  r.  Lewln,  82  Kan.  604.  109  Paa  657; 
GamUll  T.  Bowen,  82  Kan.  840,  109  Pae. 
670;  Bailey  t.  Spelter  Co.,  88  Kan.  280,  100 
Pac  791;  Slbl^  t.  Ootton-MUlt  Co.,  86 
Kan.  266,  2B9,  116  Pac.  889;  Smith  t.  Street 
Railway  Co.,  86  Kan.  082, 122  Pac.  886.  The 
statute  makes  no  enseptlon  of  the  widows 
and  lineal  heirs  of  negligent  persons  who 
lose  their  lives  through  nonobsnranoe  of  its 
proTlsions,  and  conaeqnently  the  court  can 
make  non&  It  is  said  that  l^AslatUm  to 
tect  a  pmon  fn»n  the  conseanenoes  of  bis 
own  negligent  condnct  is  not  justlflable  as 
a  constltational  exerdse  of  the  police  power. 
Tbls  qnestlfm  was  folly  considered  In  the 
CaBpar-Lewin  Casa  It  is  not  the  purpose 
of  the  mining  statute  merely  to  protect  mln- 
m  from  the  conseauencee  of  their  own  care- 
lesmess.  It  bears  the  same  relation  to  the 
bndness  of  mining  that  the  foctory  act 
bears  to  the  bnBlnees  of  manufocturlng. 
Concerning  the  purpose  of  the  factory  act, 
the  court  said:  "It  is  to  stop  the  Insuffer^ 
able  waste  of  human  life  and  limb  which 
has  been  the  nnlTersal  accompaniment  of 
the  conduct  of  manufacturing  industries. 
The  law  is  a  police  re^nlatlon,  adopted  to 
reform  the  inhumanity  of  factory  methods, 
and  to  prevent  the  casting  into  the  world  of 
dependent  cripples  and  widows  and  orphans 
left  without  means  of  support  This  pur- 
pose Includes  the  reduction  of  the  number  of 
casualties  to  the  careless  as  well  as  to  the 
prudent  If  the  prescribed  precautions  be 
taken  and  the  required  safeguards  be  In- 
stalled, killing  and  maiming  will  cease,  or  at 
least  will  be  reduced  to  a  minimum."  Cas- 
par r.  Lewln,  82  Kan.  604,  629.  109  Pac.  657. 

[I]  The  court  Instructed  the  Jury  that  a 
corporation  must  act  through  agents;  that. 
If  a  duty  which  the  corporation  must  per- 
form be  delegated  to  one  of  Its  agents,  he 
becomes  a  rice  principal,  taking  the  place  of 
the  corporation  itself;  and  that  the  cor- 
poration Is  llatde  if  he  fails  to  perform  the 
duty  delegated  to  him.  It  is  said  that  the 
instmction  is  erroneous  as  applied  to  the 
facte  of  this  case,  in  that,  If  a  miner  has 
been  ordered  by  the  mine  foreman  to  place 
bore  holes  in  the  face  of  an  entry  and  the 
miner  has  failed  to  do  so,  the  corporation 
is  not  liable  fbr  a  willful  failure  to  comply 
with  the  law  unless  the  foreman  knew  that 
his  order  had  not  been  obeyed,  or  should 
have  known  the  fact  In  the  exercise  of  rea- 
sonable diligence.  The  statute  Is  not  open 
to  such  an  Interpretation.  Given  dangerous 
proximity  to  an  abandoned  mine  suspected 
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of  containing  Inflammable  gases^  bore  boles 
must  be  kept  not  less  than  12  feet  In  ad- 
vance of  the  work.  The  defoidant  was 
oblljred  as  a  matter  of  law  to  know  the  bound- 
aries of  Its  mines  and  the  thickness  of  the 
wall  of  coal  between  them.  Plaster  Co.  t. 
Reedy,  74  Kan.  S7.  86  Pac.  824;  Uttle  T. 
Norton,  88  Kan.  282,  109  Pac.  768.  From 
the  time  the  proximity  of  one  to  the  other 
became  dangerous  the  duty  was  absolute 
not  only  to  drill  bore  holes,  but  to  keep  them 
drilled  In  advance  of  the  work,  and  that 
obligation  conld  not  be  discharged  1^  giv- 
ing an  order  which  was  disobeyed.  When- 
ever the  law  requires  the  employer  Mm  self 
to  take  a  precautionary  measure  for  the 
safety  of  bis  employfis  it  Is  not  enough  that 
he  make  provision  for  the  performance  of 
tlie  act  The  precautionary  act  itself  must 
be  performed.  Brick  Oo.  t.  Shanks,  69  Kajk, 
806,  76  Pac.  866;  Brice-Naah  v.  Salt  Co.,  79 
Kan.  110,  96  Pac;  768;  19  L.  R.  A.  <N.  8.) 
749,  181  Am.  St  284;  Hanson  r.  Bail- 
way  Co.t  88  Kan.  668,  112  Fac  162,  81  B. 
A.  (N.  S.)  624.  Besides  this,  the  objection  to 
the  instmction  Is  lut  well  founded  because 
Byan  admitted  that  he  knew  on  Saturday 
that  the  bore  holu  whhdi  lie  had  ordned 
on  Tuesday  or  Wednesday  had  not  been 
drilled. 

[13]  The  defendant  argues  that  the  case 
was  confused  by  the  multiplicity  of  issues 
presented  both  by  the  pleadings  And  by  the 
instmctions.  The  plaintiff,  however,  bad  the 
right  to  plead  as  many  grounds  of  negligence 
as  she  believed  contributed  to  her  husband's 
death,  whether  based  on  the  common  law  or 
the  statute,  to  sustain  them.  If  possible,  by 
proof,  and  to  hare  the  law  applicable  to  her 
entire  case  stated  to  the  Jury. .  Sibley  v. 
Cotton-MlUs  Co.,  85  Kan.  256,  116  Pac.  880 ; 
Raines  v.  Stone,  87  Kan.  116.  123  Pac  871; 
Warfleld  v.  Morgan,  86  Kan.  524.  121  Pac. 
480.  All  this  was  done  In  an  orderly  man- 
ner, and  there  is  nothing  In  the  result  to 
indicate  that  the  Jury  were  led  astray  be- 
cause of  the  magnitude  or  intricacy  of  the 
proceeding,  or  the  Joinder  of  common-law 
and  statutory  causes  of  action. 

[12]  It  is  argued  that  the  mining  statute, 
which  covers  the  conduct  of  the  mining  In- 
dustry quite  fully,  entirely  supersedes  the 
common  law  so  tar  as  It  relates  to  the  duty 
of  a  mlneowner  or  operator  to  furnish  his 
employes  a  safe  place  In  which  to  work. 
In  the  Caspar-Lewin  Case  it  was  said:  "The 
common  law  already  gave  a  right  of  action 
to  some  employes  under  some  circumstances. 
If  the  master  failed  to  exercise  reasonable 
care  to  provide  reasonable  safeguards,  and 
if  the  servant  did  not  aasiune  the  rls^  and 
if  be  was  not  guilty  of  contributory  negli- 
gence, then  a  liability  existed.  The  sole  pur- 
pose of  the  statute  was  to  wipe  out  this  nar- 
row and  conditional  liability  and  substitute 
another."   82  Kan.  604,  628;  109  Pac;  657, 
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666.  The  court  w&s  tbere  speaking  of  the 
nature  of  the  liability  Imposed  by  the  fats 
tory  act,  and  was  endeavoring  to  point  out 
the  distinctions  between  that  liability  and 
liability  at  common  law.  The  destruction 
of  one  kind  of  liability  and  the  creation 
of  another  in  Its  stead  were  not  under  con- 
sideration. The  factory  act  and  mining 
act  give  additional  rights  and  impose  ad- 
ditional duties  beyond  those  recognized  by 
the  common  law  (Gibson  v.  Packing  Box  Co., 
85  Kan.  316,  SS3,  116  Pac.  502,  Ann.  Cas. 
1912D.  1108),  but  the  common  law  was  not 
abrogated.  If,  however,  the  common  law 
were  superseded  by  the  statute,  the  defend- 
ant's situation  would  not  be  ImproTed,  be- 
cause the  jury  based  its  verdict  on  noncom* 
pliauce  with  the  statute. 

[1 1]  The  court  instructed  the  Jury  as  fol- 
lows: "You  will  note  that  tiie  langnage  em- 
ployed in  the  statute  as  to  the  borii«  of 
holes  In  advance  of  the  working  place  Is 
'not  less  than  12  feet  in  advance  of  the  face 
of  every  worUng  place.'  Now  I  instruct 
you  that  if  yon  find  from  the  evidence  in 
this  case  tbat  the  defendant  was  driving  an 
entry,  or  working  place,  toward  and  in  dose 
proximity  to  an  abandoned  mine  suspected 
of  containing  Inflammable  gasee,  then  It  was 
the  duty  of  said  defendant  to  make  bore 
holes  such  distance  as  was  reasonably  neces- 
sary to  ascertain  whether  or  not  such  aban- 
doned mine  did  in  fact  contain  inflammable 
gases.  It  was  not  required  to  drill  ahead 
an  unreasonable  distance,  nor  can  it  be  said 
that  a  drilling  12  feet  ahead  only  would  be 
sniQcient  If  the  conditions  and  circum- 
stances were  such  that  It  would  appear  that 
the  dangerous  and  unsafe  condition  would 
liave  been  discovered,  and  the  place  made 
safe  by  drilling  a  reasonable  distance  beyond 
a  distance  of  12  feet"  The  writer  is  of 
the  opinion  that  the  Instruction  correctly 
Interpreted  the  statute  which  prescribes  a 
minimum,  and  not  a  maximum,  measure  of 
protection  to  miners  working  In  dan^rous 
proximity  to  an  abandoned  mine  suspected  of 
containing  inflammable  gas.  The  other  mem- 
bers of  the  court  are  of  a  contrary  opinion, 
and  the  decision  is  that  the  requirement  of 
the  statute  is  satisfied  If  12-foot  bore  holes 
are  kept  In  advance  of  the  working  places. 
The  error  committed  in  giving  the  Instruc- 
tion is  wholly  immaterial,  however,  since 
bore  boles  9  or  10  feet  deep  would  have 
reached  the  face  of  No.  7  and  none  whatever 
were  drilled. 

The  court  refused  to  submit  to  the  Jury 
several  special  questions  asked  by  the  de- 
fendant designed  to  develop  the  fact  tbat  It 
was  not  the  usual  or  customary  practice  In 
the  Southeast  Kansas  coal  field  to  bore  ahead 
when  approaching  abandoned  mines.  The 
defendant's  conduct  could  not  be  justified 
or  palliated  by  any  custom  of  mlneowners 
to  disregard  the  law.    Some  other  questions 


were  not  submitted;  but,  If  answers  favora- 
ble to  the  defendant  had  been  returned  to 
them,  the  verdict  would  not  be  affected.  For 
the  same  reason  no  error  was  committed  in 
refusing  to  require  the  Jury  to  answer  cer- 
tain questions  more  specifically. 

Other  assignments  of  error  have  been  con- 
sidered, and  none  of  them  require  a  reversal. 

The  Judgment  of  the  district  court  is  af- 
firmed.  All  the  Justices  concurring. 


STATE  sx  reL  DAWBON.  Atty.  Oen..  t. 
ANTHONY  FAIB  ASS'N. 

(Supreme  Conrt  of  Kansas.   April  12,  1918.) 

(BvllaluB      the  Oovrt,) 
L  GaWHO    (I    1»)— NUISAHCB    (I  61*)- 

"Gambuno." 

Ordinarily  bookmaking  and  pool  selling, 
by  which  bets  on  horse  races  are  recorded 
and  tickets  sold,  showing  the  pundiaser's  pro- 
portion of  the  money  won  on  such  races,  con- 
stitute gambling,  and  the  place  where  it  is 
carried  on  is  a  nuisance. 

'  [Ed.  Note.— For  other  cases,  see  Gaming, 
Gent  Dig.  «  1;  Dec.  Dig.  {  1;*  Nuisance, 
Cent  Dig.  SI  142-151;  Dec.  Dig.  t  61.* 

For  other  definitloDB,  see  Words  and  Phras- 
es, VOL  4,  pp.  8023-3028;  voL  8,  p.  7668.] 

2.  Aqbicultubi  (I  4*)— Faib  Associations 

— FOBISITVRE  OF  FbANCHIBE— GAUBLINO. 
A  fair  association,  chartered  by  the  state 
under  authority  of  the  statute  to  form  private 
corporations  for  the  eQCOuragement  of  agri- 
culture and  horticulture,  has  no  right  or  aa- 
thorlty  to  sell  the  privilege  of  using  Its  build- 
ings (or  pool  selhng  and  bookmaking,  and 
such  aasodation  will,  at  the  suit  of  the  state, 
be  ousted  from  the  exerdse  of  such  power. 

[Ed.  Note.— For  other  cases,  see  Agricoltore, 
Cent.  Dig.  II  1,  4-9;  Dec.  Dig.  |  C*] 

8.  AOBICULTUBK  (I  4*)— FAXB  AsSOCXATIOH— 
FOBFBITUBE  OF  FBANC&ZSB— GBOUITDB— QUO 

Wabeanto. 

The  state,  which  gave  such  an  association 
its  corporate  life,  may  require  It  to  refrain 
from  conduct  clearly  against  good  morals  and 
which  ordinarily  constitute  a  crime;  and  such 
association  cannot  demand  tbat  the  courts 
enter  upon  a  critical  examination  of  tiie  ef- 
fect and  validity  of  statutes  passed  for  the 
general  purpose  of  sappressing  gambUng  in 
order  to  remove  the  seal  of  condemnation. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent.  Dig.  ||  1,  4-0;  Dea  Dig.  |  4.*] 

Original  proceedings  in  quo  warranto  by 
the  State  oa  the  relation  of  John  S.  Dawson, 
Attorn^  OmratUi,  against  the  Antltotty  Fair 
Association.   Demurrer  overruled. 

Jno.  S.  Dawson,  Atty.  Gen.,  and  F.  P.  Lind- 
say, of  Topeka,  for  plaintiff.  T.  A.  Noftzger 
and  (Seorge  Gardner,  both  of  Wichita,  and 
Fred  Washbon,  of  Anthony,  for  defendant 

WEST,  J.  The  state  on  the  relation  of 
the  Attorney  General  brings  this  action  to 
oust  the  Anthony  Fair  Association  from  its 
exercise  of  the  right  to  acquiesce  in  and  au- 
thorize pool  selling  and  bookmaking.  The 
ctiarge  Is:  That  the  defendant  was  chartered 
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**to  give  County  fftlrs  aimiially,  mlso  race 
meeUngs  at  Anthony,  Ean^  buy  and  own  and 
bold  real  eetate  and  personalty  necessary  for 
rocta  pnrpoaea,  and  to  do  snch  and  every 
lawful  tbing  necessary  for  the  pn^r  car- 
rying out  of  said  purposes."  That  the  de- 
fendant, in  the  month  of  August  of  each 
year  since  its  organization,  has  held  a  race 
meet  and  fair  In  an  inclosure  craislstliig  of 
about  20  acree,  at  which  meeting,  during  a 
period  of  four  days,  the  association  by  and 
through  Its  officers,  servants,  and  agents, 
and  by  the  consent  of  Its  directors  and  man- 
agers, has  erected  near  the  grand  stand,  with- 
in the  inclosure  of  the  fair  ground,  but  imme- 
diately outside  of  the  race  track,  a  large  shed 
which  is  divided  Into  booths,  and  has  at  each 
of  said  meetings  and  fairs  sold  to  certain  per- 
sons and  Issued  the  right  to  register  and  re- 
cord bets  and  wagers  and  the  selling  of  pools 
upon  the  result  of  the  races  carried  on  within 
therace  track,  and  that  thore  has  been  at  sndi 
fairs  and  race  meetings  from  one  to  three 
persons  engaged  in  the  selling  of  pools  and  in 
bookmaUng  in  sndi  booths,  issotng  to  the 
party  porchaslng  them  a  ticket,  and  r^;leter- 
ing  the  nme,  and  after  the  race  paying  out 
the  amount  evidenced  by  snch  ticket,  which 
dqwnded  upon  the  reault  of  snch  ncB.  That, 
during  the  various  race  meetli^  large 
amounts  of  mdney  have  been  hazarded  and 
lost  as  the  result  of  races  through  such  sys- 
tem of  selUng  pools.  To  this  complaint  a 
demurrer  was  filed,  and  it  is  argued  by  the 
defendant  fair  association  that  the  X^eglB- 
lature  has  practically  licensed  pool  selling 
by  fair  assodationB,  uid  hence  that  the 
amended  petition  does  not  state  a  cause  of 
action. 

Chapter  16  of  the  Laws  of  1874,  an  act  re- 
lating to  agricultural  organizations,  provided 
that:  "Any  person  who  shall  sell  pools,  en- 
gage In  any  games  ot  chance  or  gambling 
devices  of  any  kind,  •  *  •  upon  any  fair 
ground  in  this  state  during  the  holding  of 
any  fair  and  any  officer  of  any  fair  associa- 
tion who  shall  authorize  or  permit  such  pool 
selling,  *  *  *  shall  *upon  c<mviction  be 
fined  not  less  than  ^  nor  more  than  HOO 
for  each  and  every  offense."  It  is  contended 
that  this  provision  was  nullified  by  chapter 
166  of  Laws  of  1896,  an  act  to  prohibit  book- 
making  and  pool  selling.  This  act  makes  it 
a  misdemeanor  punishable  by  imprisonment 
In  the  county  Jail  for  one  year  and  by  fine 
of  91,000  to  ke^  any  room,  shed,  booth,  or 
bnildlng,  or  to  occupy  one  upon  any  public 
or  private 'groimds  wlUiln  the  state  with  any 
book.  Instrument,  or  device  for  the  purpose 
of  recording  or  registering  bets  or  wagen 
or  sriling  pools  upon  the  result  of  any  trial 
or  contest  of  skill,  speed,  or  power  d  en- 
durance of  man  or  beast  which  is  to  be  made 
or  take  phice  within  or  beyond  the  limits  of 
this  state.  A  similar  penalty  Is  prescribed 
for  any  owner,  lessee,  or  occupant  of  any 
tent,  booth,  or  building  who  owns  or  pemdts 


the  same  to  be  used  or  occupied  for  the  pur- 
poses already  mentioned.  The  act  contaliM 
the  following  exception:  "Bxcept  within  the 
inclosure  of  a  race  trade  and  upon  races  or 
trials  of  speed  being  conducted  witbln  the 
said  Inclosure:  Provided,  that  the  exception 
herein  shall  not  am;»ly  to  any  race  tra<&  or 
Inclosure  for  more  than  two  weeks  In  any 
one  year." 

[1]  It  is  insisted  that  this  act  covers  the 
entire  ground  of  the  one  first  referred  to,  and 
therefore  by  implication  repeals  it  and 
amounts  to  the  last  expression  of  the  legis- 
lative will  to  the  effect  that  pool  selling  upon 
races  within  the  Inclosure  of  a  race  track  Is 
legal  for  two'  weeks  in  any  one  year. 

It  is  Interesting  to  note  that  in  1895  the 
Missouri  Legislature  passed  an  act  (Laws 
1896,  p.  150)  almost  identical  with  the  one 
here  Involved,  and  la  State  v.  Walsh,  136  Ma 
400,  87  S.  W.  1112,  36  U  B.  A.  231,  It  was 
held  unconstitutional  as  being  In  violation 
of  the  provisions  of  the  Missouri  Constitu- 
tion against  special  laws  granting  exclusive 
rli^ts,  privileges,  or  Immunities.  In  the  opin- 
ion it  was  said:  "If  such  an  act  as  that 
being  discussed  can  stand  the  test  of  Judi- 
cial scrutiny,  then  the  above^ited  provisions 
of  section  53,  aforesaid,  relative  to  prohibi- 
tion against  granting  by  special  law  any 
special  or  exclusive  right,  privilege,  or  im- 
munity, will  have  been  ordained  in  vain. 
Nay,  more,  if  such  legislation  as  that  here 
presented  could  be  sanctioned,  then  It  would 
be  an  easy  legislative  task  to  provide  for  the 
punishment  of  robbery,  arson,  murder,  In- 
deed, the  whole  category  of  crimes,  with  a 
proviso  that  notblug  In  this  act  shall  be  so 
construed  as  to  prohibit  or  make  it  unlaw- 
ful for  any  person  'to  rob,  bum,  or  murder,* 
on  the  premises  or  within  the  limits  or  In- 
closure of  a  regular  race  .coarse,"  etc.  This 
ruling  was  affirmed  in  State  v.  Thomas,  138 
Mo.  95.  39  S.  W.  481.  However,  from  the 
opinion  In  State  v.  Thompson,  160  Mo.  333, 
60  S.  W.  1077,  64  I*  R.  A  950,  83  Am.  SL 
Rep.  468,  it  appears  that  In  1897  the  Mis- 
souri L^;i8lature  departed  from  the  plan 
adopted  by  Missouri  and  Kansas  In  1895,  and 
passed  an  act  against  pool  selling  and  the 
like  without  firat  having  obtained  a  license, 
and  providing  that  "any  person  of  good  rep- 
utation," desiring  to  obtain  a  license  to  sell 
pools,  should  apply  In  writing  under  oath 
to  the  State  Auditor,  who,  "if  satisfied  of 
the  good  character**  of  such  an  ai^llcant  and 
of  the  good  repute  of  the  race  course  or  fair 
ground,  might  issue  a  license.  This  was  held 
to  be  constitutional,  although  It  was  express- 
ly said  in  the  opinion  (160  Mo.  341.  60  S.  W. 
1077.  54  R.  A.  960,  83  Am.  St.  Rep.  468) 
that  it  was  apparently  clear  that  bookmaking 
and  pool  selling  within  the  scope  of  the  act 
were  gaming  or  gambling.  It  was  also  not- 
ed that  it  had  been  held  in  State  v.  Clarke. 
64  Mo.  17,  14  Am.  Bep.  471,  that  St  Lou- 
la  could  license  bawdy  ho  oses,  and  that  a 
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license  taken  out  In  conformity  with  tbe  ordi- 
nance would  shield  the  bolder  from  criminal 
proceedings  by  the  state.  In  February,  1902, 
the  same  court  in  Ullman  t,  St  Louis  Fair 
Ass'n.  167  Mo.  278,  288,  66  S.  W.  &49,  951,  66 
L.  R.  A.  606,  009,  decided  that  one  who  paid 
the  owner  of  a  race  track  for  the  exclnslve 
business  of  bookmaklng  and  pool  selling 
conid  not,  after  enjoying  his  privilege  for  a 
time,  abandon  it  and  recover  back  tbe  money 
paid  in  excess  of  the  pro  rata  amount  In 
tbe  opinion  it  was  said  that  it  was  not  to  be 
questioned  that  the  phrases  "bookmaklng" 
and  "pool  selling"  are  but  other  names  for 
betting  and  gambling,  and  it  was  held  that 
tbe  courts  should  not  enforce  the  contract, 
aa  tbe  plalntiCt  was  particeps  crlminis  and 
not  entitled  to  tbe  assistance  of  Judicial  pro- 
cess. The  Court  of  Appeals  of  tbe  Dlatrlct  of 
Columbia  In  Miller  v.  United  States,  6  App. 
D.  C.  ^  decided  that  bookmaklng  on  a  horse 
race  Is  a  game  of  chance  or  gambling  de- 
vice or  contrivance  within  tbe  meaning  of 
the  act  of  CongresB  of  January  31,  1883,  and 
that  a  bookmaker's  booth  Is  a  place  for  gam- 
ing within  tbe  meaning  of  that  act,  and  com- 
mtm-law  authoritleB,  as  far  back  aa  tbe  stat- 
ute of  Ann^  were  dted  to  abow  that  a  horse 
race  Is  a  game  oC  chance  where  wagers  bare 
been  made  upon  It  In  Monlton  v.  West- 
chester Racing  Ass'n  (Sup.)  81  %  T.  Snpp. 
871,  a  New  York  statute  of  1806,  providing 
that  mon^  bet  mi  a  race  course  or  on  the 
result  of  any  race  could  be  recovered  In  a 
dvil  action  by  tbe  person  with  whom  the  bet 
was  made,  was  conddered.  It  was  Bugges^ 
ed  In  tbe  opinion  that  tlie  Legislature  in  its 
wisdom  bad  appointed  tbe  forfeltttTe  of  mon- 
ey wagered  the  sole  sanction  for  tbe  con- 
stltntional  prohibition  against  gambling,  so 
that  on  race  tracks  only  the  operation  of  tbe 
Penal  Ck>de  regarding  gambling  was  sus- 
pended, and  betting  on  horse  racing  was  not, 
as  elsewhere  throughout  the  state,  a  public 
nuisance  and  a  crime.  Tbe  court  said: 
"Such  a  segregation  of  practices,  called  in 
their  recognition  contrary  to  good  morals,  is 
novel,  though  not  wholly  new  in  this  coun- 
try. It  has  beea  tried  and  abandoned  In 
one  state  of  the  Union,  and  Is  said  to  be  in 
vogue  in  the  Orient  and  elsewhere  abroad 
as  to  a  less  namable  occupation."  84  N.  T. 
Supp.  874.  It  was  stated  that  whether  such 
legislation,  malting  "one  rule  for  licb  and 
poor,  for  tbe  favorite  at  court  and  tlie  coun- 
tryman at  the  plow,"  was  constitutional,  need 
not  be  determined. 

In  Levy  v.  Kansas  City,  168  Fed.  524,  93 
C.  C.  A.  523,  22  L.  B.  A,  (N.  S.)  862,  the  Court 
of  Appeals  of  the  Blghth  circuit  upheld  tbe 
trial  court  In  sustaining  a  demurrer  to  a 
complaint  brought  to  recover  back  a  license 
fee  alleged  to  have  been  accepted  from  plaln- 
tur  and  wrongfully  retained  by  defendant 
after  repudiation  of  the  privileges  granted  by 
.the  license^  oa  tbe  ground  tiut  no  action  may 


be  maintained  which  arises  out  of  the  plain- 
tiff's moral  turpitude  or  out  of  his  violation 
of  a  general  law  enacted  to  effectuate  the 
public  policy  of  a  state  or  nation.  Kansas 
City  granted  Levy  a  license  to  carry  on  pool 
selling  and  bookmaklng  for  one  year  for 
¥5,000,  and  the  second  day  after  he  had  paid 
for  It  stopped  him  and  prevented  blm  from 
carrying  on  his  business,  and  he  sued  the 
city  to  recover  back  the  $5,000.  The  court 
referred  to  the  act  of  1895  making  pool  sell- 
ing unlawful,  except  within  the  Inclosure  of 
a  race  track  not  exceedhig  two  weeks  in  any 
year,  and  said  that,  although  tbe  action  of 
the  city  in  taking  Levy's  money  and  then  de- 
priving blm  ot  it  two  days  later  waa  ablior- 
rent  to  tbe  sense  of  fairness  and  Justice  and 
despicable,  nevertheless  he  bad  knowing 
engaged  in  a  contract  wlilt^  involved  bis  own 
moral  turpitnde  or  the  violation  of  a  general 
law  enacted  to  carry  into  effect  a  public  poli- 
cy, and  therefore  he  could  not  be  heard  to 
complain.  It  was  held  that  secUon  SO  of  tbe 
act  ot  1003  (chapter  122),  authorizing  cities 
to  restrain,  prohibit,  and  suppress  games  and 
gambling  bouses,  was  not  Intended  to  modi- 
fy or  repeal  tbe  act  of  1895,  and  did  not  x»* 
peal  it 

In  Levy  t.  Kansas  City,  74  Kan.  861,  86 
Paa  149,  It  appeared  Oiat  same  plaintiff 
sought  to  enjoin  the  dtr-from  interfering 
with  Us  conducting  a  gambling  business  pur- 
suant to  the  same  license  involved  in  the  case 
Just  r^erred  to.  The  court  said  tbat  this 
was  probably  the  flrst  instance  In  the  history 
of  the  state  that  a  protraslonal  criminal  bod 
bad  the  efFrcoitery  to  apply  to  a  court  ct 
equity  for  protection  from  arrest  and  prose- 
cution while  pursuing  bis  criminal  vocation. 
"It  would  Indeed  be  a  sad  commentary  <»i 
our  Jurisprudence  if  a  Justification  could  be 
found  for  boldlng  that  a  llcmse  to  nmunit 
crime,  Issued  by  a  dty  administration,  could 
be  made  the  basis  of  equitable  interferoioe 
for  the  protection  of  tbe  bolder  from  public 
prosecution  while  he  continues  to  violate  the 
law."  74  Kan.  862,  86  Pac.  150. 

[t,  t]  Tbat  a  fair  association,  whose  cor- 
porate life  has  been  granted  by  the  state, 
should  claim  tbe  right  to  authorize  and  rent 
a  place  for  gambling  at  Its  fair  grounds  is 
somewliat  novel.  The  Legislature  of  1895 
also  enacted  chapter  153,  an  act  to  prohibit 
gambling  and  to  repeal  certain  sections  of 
the  (General  Statutes  of  1868,  and  providing 
tbat  any  person  who  shall  either  directly  or 
indirectly  bet  any  money  or  property  at  any 
common  gaming  house  or  at  any  place  at 
which  persons  are  accustomed  to  resort  for 
gambling  purposes,  or  any  place  kept  for 
the  purpose  of  being  used  for  tbe  purpose  of 
gambling,  whether  such  betting  be  upon  any 
game  of  skill  or  chance,  either  with  or  with- 
out cards  or  dice  or  by  the  use  of  any  kind 
of  device  for  determining  chance,  shall  be 
guilt?  of  a  felony.  Also  chapter  164  provld- 
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tag  tor  the  destrnctlon  of  an  gaming  tables 
or  devlcea.  Also  chairter  151'  makiniK  It  a  fel- 
onr  to  set  op  or  keep  any  table  or  galoilng 
device  adapted,  devised,  or  dMigned  for  the 
pnrpoee  of  playing  any  game  of  ebasce  for 
money  or  property,  and  making  It  a  felony 
for  any  person  knowingly  to  lease  or  roit  to 
another  any  house,  bnilding,  shed,  booth,  lot, 
or  other  place  for  any  of  the  ^nnlawfol  vses 
referred  to,  and  declaring  such  places  pai- 
sances,  and  providing  for  thdr  abatement 
Chapter  263  of  Laws  of  1907  declares  snch 
places  common  nuisances  and  provides  for 
their  abatement  and  the  destruction  of  the 
property  therein  found,  and  anthorlzes  the 
county  attorney  or  Attorney  General  to  pro- 
ceed as  In  case  of  violation  of  the  prohibitory 
act,  when  notified  that  snch  places  are  being 
conducted.  This  legislation  will  be  found  in 
General  Statutes  of  1909.  H  2725  to  2789.  In 
addition  to  this,  section  2746  makes  It  a  mis- 
demeanor to  set  up  or  keep  a  common  gam- 
ing house,  and  section  2746  makes  It  a  miade- 
meanor  to  knowingly  leaae  or  rent  to  another 
any  boose  or  building  for  the  purpose  of  set- 
ting up  or  keeping  therdn  any  gaming  tables 
or  devices  for  use  as  a  gaming  table.  From 
these  various  provisions.  It  Is  readily  seen 
that  gambling  In  any  form  has  not  been  a 
favorite  with  the  Legislature  of  this  state. 

The  corporation  act  (Gen.  Stat  1909,  } 
1699)  authorizes  the  formation  of  a  prlrate 
cori>oratlon  for  "the  encouragement  of  agri- 
culture and  horticulture."  Juat  how  agri- 
culture, much  less  horticulture,  could  be  en- 
couraged by  betting  on  horse  races  so  that 
as  the  amended  petition  alleges  and  the  de- 
murrer admits,  "there  has  been  a  large 
amonnt  of  money  in  large  sums  received, 
hazarded,  and  lost  on  the  result  of  races 
through  such  device  and  system  of  sdllng 
pools,"  Is  not  self-evident,  and  no  solution  Is 
snggested  by  the  defendant  Certain  It  Is 
that  nothing  found  In  the  charter  granted 
this  association  can  be  construed  to  author- 
ize It  to  lease  its  buildings  for  and  profit  by 
condnct  which  the  common  Judgment  of  mod- 
em times  deems  Immoral,  and  which  the  Leg- 
lalatare  baa  generally  denounced  as  a  crime, 
or  wlildi  makes  snch  bnlldlngs  common  nui- 


sances. True,  It  Is  argued  that  pool  selling 
at'  the  tbat  and  place  chafed  Is  legaUMd  by 
the  act  of  1895,  and  doubtless  the  theory  is 
that  If  the  state  permits  natural  persons  to 
sell  pools,  It  cannot  or  should  not  prevent  an 
artifldal  person  from  renting  a  pbicb  for 
such  selling.  We  do  not  deem  it  jmperatlve 
to  decide  at  this  time  whether  an  act  making 
gambling  a  crime  at  lUl  times  and  places, 
punishable' by,  severe  penalties,  and  excepting 
out  two  weeka  In  each  year  at  certain  loca- 
tlons,  is  valid,  or  whether  eadi  a  statute  Is  of 
"uniform  operation  throughout  the  state" 
(Const  art  2,  {  17;  Rambo  v.  I^irrabee,  67 
Kan.  634.  73  Pac.  915),  or  whether.  If  valid. 
It  repeals  the  act  of  1874.  It  Is  necessary 
only  to  hold  that  aside  from  such  considera- 
tion, the  state  has  the  right  to  say  that  a  fair 
association,  to  which  It  has  given  corporate 
life  In  order  to  encourage  agriculture  and 
horticulture,  shall  refrain  from  conduct 
which  is  clearly  against  good  morals  and  Is 
a  crime  under  ordinary  drcnmstances,  and 
which  cannot  escape  the  condemnation  of 
criminality,  save.  If  at  all,  by  a  critical  ex- 
amination Into  the  validity  and  effect  of 
statutes  enacted  for  the  general  purpose  of 
suppressing  gambling. 

"Willful  assumptions  and  intentional  usur- 
pations of  corporate  authority  or  any  abuse, 
misuse,  or  nonnse  of  Its  franchises,  Justify 
a  proceeding  by  or  in  the  nature  of  quo  war- 
ranto, and  a  judgment  of  forfeiture  of  the 
franchise  possessed.  *  *  *  It  is  well  set- 
tled that  it  Is  a  tacit  condition  of  a  grant  of 
Incorporation  that  the  grantees  shall  act  up 
to  the  end  or  design  for  which  they  were 
Incorporated,  and  hence,  through  neglect  or 
abuse  of  its  franchises,  a  corporation  may 
forfeit  its  charter  as  for  condition  broken. 
*  *  *  And  it  (quo  warranto)  may  be 
sorted  to  in  cases  of  public  nuisance  snch  as 
affect  or  endanger  the  public  safety  or  con- 
venience and  require  immediate  Judicial  In- 
terposition." Beach  on  Private  Corporations, 
§434. 

As  to  the  second  cause  of  action,  no  ques- 
tion Is  presented,  and  nothing  need  be  said. 

The  demnrrer  to  the  first  cause  of  action  la 
orermled.  All  the  Jiutlces  concorrlng; 
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SINGBR  T.  MISSOULA  ST.  RY.  CO.  et  aL 
<Supreme  Court  of  Montana.    April  7,  1913.) 

1.  Stbbbt  RAixsoADa  (J  117*)— Injubies  to 

TBAVEUBBS  —  GOMTBIBDTOBT  NEOUOEHCX— 

Question  vob  Jubt. 

A  street  railway  maintained  a  single  track 
in  tbe  middle  of  a  bridge  about  1,000  feet  long, 
with  a  roadway  nearly  29  feet  wide.  One  end 
of  tbe  bridge  was  higher  than  tbe  other.  A 
traveler  on  horseback  entered  on  the  bridge, 
and  when  he  bad  reached  a  point  abont  300 
feet  from  the  end  he  observed  a  car  approach- 
ing from  the  opposite  direction,  a  distance  of 
about  300  feet  At  the  sight  of  the  car  the 
horse  became  restire.  The  traveler  struggled 
to  hold  it  under  control,  but  was  unable  to 
do  BO,  and  the  horse  entered  on  the  rails  and 
was  struck  by  the  car.  Held,  that  tbe  traveler 
was  not  guilty  of  contributory  negligence,  as 
a  matter  of  law,  either  in  going  on  the  bridge, 
or  in  remaining  on  it 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  H  28fr-257;  Dee.  Dig.  | 
117.*] 

2.  Steeet  Railboads  (S  117*)— Ikjubies  to 

TBAVEUBS  —  CONTBIBCTOBT  NbOLIOENOB— 

Dibcotbbed  Pebil— Question  fob  Jubt. 
Whether  a  raotorman,  operating  a  car 
colliding  with  one  riding  a  horse  whch  became 
unmanageable,  was  guilty  of  actionaUe  negli- 
gence in  failing  to  take  proper  precautions 
to  avoid  the  collision  after  discovering  the 
peril,  held,  under  tbe  ev^eneet  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  li  28»-267;  Dec.  Dig.  { 
117.*] 

3.  Stbbbt  BAn.BOADs  (|  90*)— Ofsbation— 
Obxjqation  of  Motobman. 

A  motorman  need  not  stop  his  car  on  first 
observing  one  approaching  on  horseback,  or 
on  observing  that  the  horse  is  becoming  un- 
mauMieable;  but  he  is  diargeable  with  the 
dnty,  on  observing  that  the  horse  is  likely  to 
go  in  front  of  the  car,  to  take  immediate  pre- 
cautions to  avoid  a  collision. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent  Dig.  ||  190-193;  Dec.  Dig.  S  9a*] 

Appeal  from  District  Court,  Missoula 
County;  F,  C.  Webster,  Judge. 

Action  by  George  Singer  against  the  Mis- 
soula Street  Railway  Company  and  another. 
From  a  Judgment  for  plaintiff,  defendants 
appeaL  Affirmed. 

W.  M.  Blckford.  T.  S.  KutcMn,  and  Wm. 
F.  Wayne,  all  of  Missoula,  for  appellants. 
Harry  H.  Parsons,  of  Missoula,  for  respond- 
ent 

BBANTLT,  C  J.  This  la  an  action  for 
damages  for  personal  injuries  sustained  by 
the  plaintiff  In  a  collision  with  one  of  the 
electric  cars  of  the  defendant  railway  com- 
pany upon  Hlggins  av^ue  bridge,  in  tbe  city 
of  Missoula,  on  January  7,  1911,  Tbe  de- 
fendant Miner  was  tbe  motorman  in  charge 
of  and  operating  the  car  at  tbe  time  of  the 
accident  The  bridge  extends  across  the 
Missoula  rirer  at  tbe  foot  of  Higgtns  ave- 
nue, connecting  the  city  proper  with  South 
Missoula.  It  is  1,023.6  feet  in  length,  and 
consists  of  a  roadway,  28.90  feet  In  width, 
with  a  footway  on  either  side  separated  from 
it  by  railings.  A  single  car  track,  4  feet  in 


width,  lies  in  the  middle  of  the  roadway. 
Allowing  for  the  overhang  of  a  car  when 
passing  over  the  track,  there  Is  left  between 
it  and  tbe  footway  railing  on  either  side  a 
clearance  for  vehicles,  etc.,  of  10.6  feet  The 
south  end  of  the  bridge  is  7.54  feet  higher 
than  the  north  end.  ■  From  the  south  the 
roadway  ascends  on  a  grade  of  abont  1  per 
cent  for  a  distance  of  174  feet  and  then  de- 
scends on  substantially  tbe  same  grade  to 
the  north.  After  a  car  passing  In  either  di- 
rection reaches  the  highest  poln^  the  power 
is  shut  olt,  and  It  is  allowed  to  drift  down 
the  Incline;  tbe  motorman  controlling  the 
speed  by  means  of  air  brakes.  The  plain- 
tlfT's  home  Is  In  South  Missoula.  On  tbe  day 
of  tbe  accident  he  started  from  Missoula  to  go 
to  his  home.  He  was  riding  a  heavy  draught 
horse,  weighing  abont  1,500  pounds,  which 
had  on  it  a  light  single  harness  with  a  blind 
bridle.  He  did  not  hare  a  saddle,  but  was 
using  a  piece  of  blanket  Instead.  The  dif- 
ferent parts  of  the  bamees  were  so  secured 
as  not  to  Intertere  with  the  horse's  move- 
ments. When  the  plaintiff  bad  reached  a 
point  on  tbe  bridge  about  300  feet  from  the 
north  end,  he  observed  a  car  approatdtlng 
from  the  opposite  direction  at  a  distance  of 
about  SCO  feet  At  the  stsiht  of  the  car,  and 
presumably  owing  to  the  noise  created  by  Its 
movement,  the  horse  became  reatlTe  and  at- 
tenpted  to  turn  and  run.  The  plaintiff  strug- 
gled to  bold  It  under  control,  but  was  not 
able  to  subdue  It  The  result  was  that  it  got 
between  the  rails  as  the  car  was  about  to 
pass,  and  was  killed  1^  collision  therewith; 
the  plaintiff  being  thrown  to  the  roadway 
and  seriously  injured. 

The  substantive  Issue  made  by  the  plead- 
ings was  whether  defendant  motorman  was 
guil^  of  negligence  In  ftilUng  to  stop  the 
car  In  time  to  avoid  tbe  collision,  and  this 
negligence  was  the  proximate  cause  of  the 
Injnzy;  the  defendants  allying  that  plain- 
tUTs  own  negligence  was  a  contributing 
cause.  Tbe  Jury  found  for  the  plaintiff  and 
assessed  his  damages  at  the  sum  of  ^4,880. 
The  appeal  Is  from  the  Judgment 

El]  The  on^  question  submitted  tor  ded- 
sion  ia  whether  there  was  any  evidence  jua- 
tlfylng  the  submission  of  the  case  to  the 
Jury.  Tbe  Instructions  submitted  to  the 
Jury  are  not  In  tbe  racord.  It  is  not,  there- 
fore, apparent  what  was  the  court's  view  of 
the  rule  of  law  applicable.  The  theory  of 
counsel  for  defendants,  as  presented  In  their 
brie:^  proceeds  upon  the  assumption  that  the 
right  of  the  railway  company  to  the  nse  of 
the  bridge  Is  so  far  superior  to  that  of  an- 
other person  that  when  a  car  is  passing  over 
it  such  other  person  must  give  to  It  the  ex- 
clusive right  of  way,  or  be  subject  to  tbe  im- 
putation of  negligence,  which  will  preclude 
a  recovery  for  any  injury  which  he  may  sus- 
tain from  a  collision  or  other  accident  un- 
less he  can  show  that  tbe  operator  of  tbe  car 
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has  discovered  his  presence  and  has  failed, 
when  a  condition  of  peril  has  intervened,  to 
use  snch  means  as  are  In  his  itower  to  avoid 
the  accident  They  Insist  that  the  burden 
was  upon  the  plaintiff  to  show  (1)  that  his 
position  of  peril  was  discovered  by  the  mo- 
torman,  and  (2)  that  the  latter  was  able  by 
the  use  of  ordinary  care  to  avoid  the  acci- 
dent. In  other  words,  the  plaintiff,  first  by 
going  upon  the  bridge  when  a  car  was  ap- 
proaching him,  and,  second,  by  falling  to 
retire  from  It  when  his  horse  became  restive 
and  vnmanageable,  put  himself  in  the  posi- 
tion of  a  trespasser  upon  the  rights  of  the 
company,  which,  for  this  reason,  owed  him 
no  duty  other  than  to  use  ordinary  care  to 
avoid  Injuring  him,  after  his  position  of  per- 
il was  discovered.  They  thus  invoke  the 
rule  of  the  last  clear  chance,  and  argue  that 
there  is  no  evidence  tending  to  show,  either 
that  the  motorman  discovered  the  position  of 
plaintiff,  or  that.  If  he  did,  he  failed  to  use 
ordinary  care  to  avoid  the  collision.  Wheth- 
er the  role  Is  technically  applicable  to  a  case 
of  this  kind,  we  shall  not  nndertake  to  de- 
termine We  do  not  think  plaintiff  was 
guilty  of  negligence,  as  a  matter  of  law,  ei- 
ther In  going  upon  the  bridge,  ot  in  ranaln- 
Ing  on  it,  though  he  saw  a  car  apfrnwdilng. 
Aut,  aeo^tSng  the  theory  of  counsel  as  cor- 
rect, we  nevertheless  think  the  evidence  made 
a  case  for  the  jury.  It  may.  be  summarized, 
in  part,  as  follows: 

[2]  The  plaintiff  bad  advanced  from  the 
north  end  of  the  bridge  a  distance  of  300 
feet  The  horse  was  a  gentle  work  horse,  ac- 
customed to  being  on  the  streets  when  cara 
were  passing.  It  began  to  exhibit  fright 
when  the  car  was  at  a  distance  of  SOO  feet 
away.  Passengers  upon  the  car  noticed  this 
tact  At  that  time  it  did  not  appear  to  be 
under  plalntUTa  control.  It  was  then  "pranc- 
ing" batft  and  forth  across  the  track.  From 
that  point  cm  there  was  no  change  in  the 
speed  of  the  car;  the  motorman  making  no 
effort  to  dbeA  or  stc^  it  It  proceeded  at 
the  same  rate  until  it  struck  the  horse.  One 
witness,  who  was  a  passenger,  stated:  "I 
noticed  at  the  time  we  were  going  fiist  across 
the  bridge.  *  *  *  We  went  as  ftist  as 
we  go  on  Third  street  going  out  to  the  fort 
*  *  *  and  on  Third  street  they  go  as 
high  as  20  and  26  miles  an  hour."  This  lost 
statement  was  made  by  a  witness  who  had 
theretofore  been  employed  as  a  motorman  by 
the  defendant  company.  Another  witness 
stated  that  the  plaintiff  tried  to  keep  the 
horse  off  the  track,  but  that  It  backed  upon 
it  two  or  three  times,  and  plaintiff  could  not 
hold  It  This  witness  testified:  "I  saw  the 
motorman  at  that  time.  He  did  not  do  any- 
thing at  all  until,  I  should  say,  10  seconds; 
then  he  threw  the  current  off.  He  stood 
there  practically  paralyzed.  It  appeared  to 
me,  I  should  say  for  about  10  seconds.  I 
should  not  say  how  far  the  car  had  gone 
past  the  horse  before  he  threw  the  current 


As  to  my  best  Judgment  upon  that,  he  may 
have  gone  30  feet  Sight  after  he  hit  the 
hoi^  he  stood  still,  my  recollection  is.  Aft- 
er be  had  gone  about  30  feet,  he  threw  the 
handle  round  like  that  At  that  time  he 
was  going  at  full  speed.  *  *  *  lu  my 
opinion,  there  was  not  any  lessening  of 
speed  from  the  time  I  first  saw  the  car  at 
the  south  end  of  the  bridge  until  the  time 
that  it  hit  the  horse."  This  witness  observ- 
ed the  accident  from  the  uppier  floor  of  a 
building  at  the  north  end  of  the  bridge,  400 
or  SOO  feet  distant  from  the  place  of  the  ac- 
cident, but  had  a  clear  view.  He  stated 
further  that  the  car  was  SOO  feet  away  when 
the  horse  began  to  be  restive.  "As  the  car 
drew  nearer,  the  horse  became  more  frighten- 
ed. *  *  *  The  horse  backed  on  the  track 
two  or  three  times,  but  Singer  tried  to  Isaep 
him  off.  Slngw  could  not  hold  him.  A 
rule  of  the  company  requires  cars  to  be  mov- 
ed over  the  bridge,  when  teams  are  uptm  It, 
at  a  speed  not  to  exceed  6  miles  an  hour, 
and  at  such  times  the  cars  must  be  under 
complete  control.  At  the  time  of  the  ac- 
cident there  were  four  teams  upon  the 
brl(^ 

The  motorman  In  durge  of  the  car  stated 
that  he  was  drifting  at  the  rate  <tf  6  or  6 
miles  an  hour,  without  power ;  that  he  had 
the  car  under  control;  that  under  such  cir- 
cumstances a  car  conld  be  stopped  In  about 
40  feet  or  the  length  of  the  car;  that  he  did 
not  see  the  borae  on  the  troA  at  oil;  that 
be  first  saw  It  900  or  400  fleet  away;  that 
at  a  distance  of  30  feet  the  horse  began  to 
dance  toward  the  track;  that  he  then  used 
all  the  emergencT  appliances  to  bring  the 
car  to  a  stop;  that  the  horse  threw  up  Its 
head  and  began  to  dance  toward  the  track, 
and  was  struck  by  the  comer  of  the  car  as 
it  was  aboQt  to  pass;  that  he  did  not  know  of 
anything  else  be  could  have  done  to  avoid 
the  Gfdllslon;  that  in  observing  the  horse  he 
siuiposed  that  when  It  got  right  to  him  it 
would  do  Uke  lots  of  other  horses  and  "shoot 
past"  him.  A  car  allowed  to  drift  from  the 
highest  point  of  the  bridge  without  restraint 
would  go  at  the  rate  of  20  or  25  miles  an 
hour  when  within  260  feet  of  the  north,  end 
■of  the  bridge.  Sometimes  when  the  bridge 
was  clear,  the  motorman  would  make  up 
time  in  crossing.  The  car  was  of  an  Im- 
proved pattern  and  fitted  with  the  most  ap- 
proved appliances.  The  motorman  In  charge 
had  had  an  experience  of  two  months,  hav- 
ing learned  to  operate  a  car  within  that 
time.  The  car  struck  the  horse  on  the  rump 
with  force  sufficient  to  turn  It  end  for  end,' 
and  threw  it  off  the  track  Into  the  roadway, 
killing  it  The  vestibule  of  the  car  was 
broken  In.  When  the  car  was  finally  stop- 
ped, It  was  from  90  to  120  feet  beyond  the 
point  of  collision. 

[3]  The  evidence  Is  voluminous.  There  is 
much  conflict  in  the  statements  of  the  dif- 
ferent witnesses  as  to  the  partlcahurs  of  the 
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Inddenf;  but  the.  foregoing  statement  of  It 
Is  suflSclent  to  demonstrate  that,  apon  the 
assumption  that  plaintiff  negligently  put 
himself  in  a  position  of  peril  and  remained 
there,  whereas  by  retreating  from  the  bridge 
he  could  bare  avoided  the  acddoit  and  thus 
saved  himself,  there  was  presented  a  case 
for  the  Jury  upon  the  qnestlon  whether  the 
motormau  took  such  precautions  as  he  ought 
to  avoid  the  collision,  after  he  discovered 
plaintlirs  perilous  position.  The  facts  bring 
the  case  clearly  within  the  rule  as  applied 
by  this  court  In  Neary  t.  Northern  Pac.  Ry. 
Co.,  87  Mont  461,  97  Pac  944, 19  L.  R.  A.  (N. 
8.)  446,  and  41  Mont  480,  110  Pac.  226.  Of 
course,  It  was  not  Incumbent  upon  the  motor- 
man  to  stop  the  car  when  he  first  observed 
the  plaintiff  approaching  from  the  north,  or 
even  wben  he  observed  ttiat  the  horse  was 
becoming  unnuumgeable.  It  was  nevertheless 
his  duty,  when  he  observed  that  the  horse 
was  likely  to  carry  the  plaintiff  In  front  of 
the  car,  and  therefore  Into  a  i>erllous  ik>s1- 
tlon.  Immediately  to  take  such  precautions 
as  be  could  to  avoid  a  collision.  The  evi- 
dence jnstiiled  a  flndlng  that  he  failed  to 
do  so. 

Th»  Judgmoit  is  tberefon  aiBmied. 
Affirmed. 

HOLLOWAY  and  SANNER,  JX,  ooncor. 


STATE  T.  TUDOR. 
(Sapreme  Court  of  Montana.    April  1,  1918.) 

1.  Oaxino  (I  79*)  —  Cbiuiral  OmNSES  — 
Statutes— CoHafTBUcnoN. 

Rev.  Codes,  f  &416,  puDlBhlng  any  person 
who  carries  on,  opens,  or  conducts  or  causes 
to  be  conducted,  or  operates  or  ruos,  as  prin- 
cipal or  aeent,  any  game  of  chance  for  mon- 
ey, makes  It  a  crime  for  any  person  to  open, 
earn  on.  or  conduct  any  games  of  chance,  in- 
cluding those  who  act  as  agents  or  employes 
as  distinguished  from  mere  players. 

[Ed.  Note.--For  other  cases,  see  Gaming, 
Cent  Dig.  H  206-217;  Dec.  Dig.  1  79.*] 

2.  InnioncBifT  ahd  iKvoBUATioit  (f  120*)— 

INFOBKATION— SUTFIOIENCT— SlTBPLUSAUB. 
An  information,  alleging  that  accused  car- 
ried on,  opened,  caused  to  be  opened,  conduct- 
ed, caused  to  be  conducted,  operated,  and  ran, 
"as  owner  and  proprietor  thereof,"  a  game  of 
chance  for  money,  charges  a  violation  of  Rev. 
Codes,  §  8416,  puolsbing  nming;  the  quoted 
words  being  surplusage  ana  not  reatrlctmg  or 
enlarging  the  meaning  of  the  iuformation. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  f  815;  Dec.  Dis> 
I  120.*] 

8.  IirniCTicBNT  ahd  IirroBUATiOH  (|  106*}— 
OujEcnoNs — Dekubbbb^  Waives. 

The  purpose  of  Rev,  Codes,  H  9167,  9200, 
9201,  9206,  provldhv  that  any  defect  Ui  mat- 
ter of  form  not  prejudidng  the  substantial 
right  of  accused  does  not  render  an  informa- 
tion Insufficient,  and  enumerating  the  objec- 
tions wbich  may  be  made  by  demurrer,  dls- 
tinctiy  spedfjring  the  grounds  of  objection,  is 
to  require  accused  to  raise  questions  touch- 
ing the  form  of  the  Information,  not  goiDg  to 


the  JurlsdictioB  of  the  court  or  the  snOdency 
of  tba  facts,  by  demurrer,  and  where  he  fails 
to  do  so  t^e  objections  are  waived. 

[Ed.  Note.--For  other  eases,  see  Indictmoit 
and  Information,  Cent  Dig.  H  6^-636:  Dec. 
Dig.  S  196.*] 

4.  Cbiunal  Law  (}  1168*)— Appeal— Ques- 
tions Reviewabu. 

Where  counsel  for  accused,  alleging  error 
in  rulings  on  evidence  sought  to  be  elicited  on 
cross-examination,  does  not  point  out  wherein 
the  rulings  are  prejudicial,  the  court  on  appeal 
need  not  make  a  detailed  examination  of  the 
rulings  to  determUio  whether  they  in  fact  are 
prejudiciaL 

[Ed.  Mote.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ||  8090-8099;  Dec.  Dig.  | 
1163.*] 

6.  CnnaRAL  Law  (|  1170H*)— Evioehc^ 

Pbejudicial  Ebbob. 

Errors  in  rulings  on  the  cross-examina- 
tion of  state's  witnesses,  employed  by  third 
persons  to  detect  crimes  and  nmlsh  eiidencsr 
are  not  prejudldal  where  substantially  all  the 
pertinent  facts  were  brought  before  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  8129-3186;  Dec  Dig.  ( 
1170%.*]  ■ 

6.  GsnnirAL  Law   (|  886*)— Gompbtbnct— - 
Dktectiveb— Deoots. 

The  testimony  of  witnesses  employed  to 
detect  crimes  and  furnish  evidence  is  compe- 
tent, though  they  acted  as  decoys,  tsUng  part 
in  the  criminal  transaction. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  768.  876:  Dec.  Dig.  | 
386.*] 

7.  CBiuinAL  Law  (|  662*) —Apfeai,  — Evi- 
dence—Qdestion  FOB  JUBT. 

A  conviction  suatained  by  the  testimony 
of  two  detectives  and  contradicted  by  the  tes- 
timony  of  accused  and  a  third  person  will  oot 
be  disturbed;  It  being  for  the  jury  to  ascer- 
tain the  facts. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I^^^Gent  Dig.  H  1268,  ISMS;  Dee.  Dig.  | 

a  CBmnrAii  Law  (|  804*)— iHsiBUonoro— 
Wbitixn  Irbtbtotions— WAivn. 

Under  Rev.  Codes.  |  9271,  requiring  the 
instructions  in  criminal  cases  to  be  Id  writ- 
ing and  filed,  the  court  must  submit  all  in- 
structions in  writing.  In  tiie  alisenee  of  a  waiv- 
er of  written  instructions  1^  the  parties. 

[Ed.  Note.— For  other  cases,  sss  Criminal: 
I^^^Cent  Dig.  II  1948-1957;  Dee.  Dig.  ^ 

9.  Cbiminai.  Law  (|  106S*)^Afpbax«— Rio* 

OBD. 

Where  the  record  on  appeal  Is  silent  on 
the  question  whether  the  Instructions  were  re* 
duced  to  writing,  except  the  heading  "Oral 
InstructionB  of  the  Court  to  the  Jury,"  fol- 
lowed by  the  InstructionB,  and  contains  no  in- 
timation that  the  court  did  not  reduce  the  In- 
structions to  writing  as  required  by  statnte^ 
it  does  not  show  that  the  Instmctions  were 
oral,  and  the  assignment  of  accused's  counsel 
in  bis  brief  to  the  effect  that  they  were  oral 
will  be  disregarded. 

[Ed.  Note-— For  other  cases,  see  Criminst 
Law,  Cent  IMg.  M  267S,  374ft-2761,  2767,. 
2766,  2782-280^  2^:  Dee.  Dig.  S  1088.*] 

Appeal  from  District  Court,  Gallatin  Oomi- 
ty;  W.  R.  C.  Stewart,  Judge. 

Overton  Tudor  was  convicted  of  gumtng, 
and  he  appeals.  Affirmed. 
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J.  It.  Btntt,  of  BoBeman^  for  appellant 
D.  M.  K6Ily,  Atty.  Oen.,  and  &  P.  Wilson, 
Asst  Att7.  G«n.,  for  the  BUte. 

BRANTLT,  G.  J.  The  defendant  was 
charged  by  information  by  tbe  connty  attor- 
ney of  OaUatin  county  with  the  crime  of 
gamins,  as  follows:  "That  the  said  Overton 
Tndor,  In  the  city  of  Bozeman,  In  tbe  county 
of  Gallatin,  state  of  Montana,  on  or  about 
the  lat  day  of  Norember,  A.  D.  1911,  *  *  • 
did  thai  and  theve  wlllfnlly  and  nnlawfolly 
carry  on*  open  and  cause  to  be  open,  con- 
duct and  canse  to  be  conducted,  operate  and 
run,  as  owner  and  proprietor  thereof,  a  cer- 
tain gambling  game,  or  game  of  chance,  com- 
monly called  studhorse  poker,  then  and  there 
played  with  cards  for  money,  che<^s  and 
r^resentatlTes  of  value,"  etc.  He  was  found 
SoUty  and  sentenced  to  pay  a  fine  of  11600 
and  to  undergo  Imprisonment  In  the  connty 
Jail  tor'  a  term  of  seven  months  and  untU 
the  fine  should  be  paid.  This  appeal  la  from 
the  Judgment  The  cause  was  submitted  up- 
on briefs,  without  oral  argument 

[1,2]  1.  The  contention  Is  made  that  the 
court  erred  In  overmllng  defendant's  demur- 
rer to  tbe  Information.  The  grounds  of  the 
demurrer  axe  (1)  that  the  facts  alleged  do 
not  constltate  a  public  offense,  and  (2)  that 
tiiey  are  not  stated  in  ordinary  and  concise 
language  in  such  manner  as  to  enable  a  per- 
ton  of  ordinary  understanding  to  know  what 
la  Intended.  Section  841f^  iRerlaed  Codes,  de- 
clares: "Any  person  who  carries  on,  opens  or 
causes  to  be  opened,  or  who  condncts  or 
causes  to  be  conducted,  or  operates  or  runs, 
as  principal,  agent  or  employ^,  any  game  of 
•  •  •  studhorse  poker  •  •  •  or  any 
game  of  chance  played  with  cards  •  *  • 
for  mon^,  checks,  etc»  is  punishable  by  a 
fine,**  etc  Its  purpose  Is  to  dedare  it  a 
crime  for  any  person  to  op«i,  carry  on,  or 
conduct  any  of  the  games  enumerated,  In- 
dndlDg  those  who  act  for  him  as  his  agents 
or  employes,  as  distinguished  from  mere  play- 
ers. The  charge  In  the  Information  does  not 
pursue  accurately  tbe  language  employed  In 
tbe  statute:  nevertheless  the  all^tion  that 
tbe  defendant  did  carry  on,  conduct  and 
cause  to  be  conducted  the  game  mentioned,  is 
snffldent  to  charge  him  with  the  otCense. 
State  T.  Wakely,  43  Mont  427.  117  P&c  96. 
The  oxpresslon  "as  owner  and  proprletOT 
thereof"  does  not  dear^  convey  the  meaning 
of  the  pleader.  By  the  nee  of  it  he  erldoitly 
intmded  to  state  definitely  the  relation  of  tbe 
defendant  to  tbe  game  to  be  that  of  prlndpat 
or  chief  actor,  but  Its  presence  does  not  affect 
the  sudBdaicy  of  the  diarge.  It  may  be  re- 
jected as  surplusage^  because  it  does  not  re- 
strict or  enlarge  tbe  aoope  or  mMnlng  of  the 
information. 

[3]  Section  9200,  Berlsed  Codes,  enumerates 
tbe  objections  wbldi  may  be  made  demur- 
nr  to  tbe  in^Uctmoit  or  biformatlon.  Among 
them  Is  tbe  one  sought  to  be  availed  of  oy 
the  eeeimd  ground  laid  in  tbe  demurrer  bera 


If  it  be  conceded  that  the  expressl<»i  in  Ques- 
tion renders  the  pleading  uncertain  or  indef- 
inite, the  defendant  la  not  in  position  to 
take  advantage  of  It  because  he  does  not 
specify  the  particular  ground  of  his  objec- 
tion. Sectlm  9201  provides  that  the  demur- 
rer "must  distinctly  specify  the  grounds  of 
objection  to  the  Indictment  or  Information, 
or  it  must  be  disregarded."  Section  9208 
provides:  "When  the  objectitms  mentioned  in 
section  0200  appear  on  tbe  face  of  the  indict- 
ment or  information,  they  can  only  be  taken 
by  demurrer,  except  that  the  objection  to 
the  Jurisdiction  of  tbe  court  over  Uie  subject 
of  the  Indlctmoit  or  information,  or  that  the 
facts  stated  do  not  constitute  a  public  offense, 
may  be  taken  at  the  trial,  under  the  plea  of 
not  guilty,  or  after  the  trial,  in  arrest  of 
Judgment"  Section  0167  declares:  "No  in- 
dictment or  information  is  Insufficient  nor 
can  the  trial,  Judgment  or  other  proceedings 
thereon  be  affected  by  reason  of  any  defect 
or  imperfection  in  mattw  of  form  whldi 
does  not  tend  to  the  prejudice  of  a  substan- 
tial right  of  the  defendant  upon  its  merita" 
The  purpose  at  these  provisions  Is  to  require 
the  defendant  to  raise  all  qu«iti(»u  touching 
the  form  of  the  charge  made  against  falm,  not 
going  to  the  Jurisdiction  of  the  court  or  the 
suffldency  of  the  facts,  by  demurrer,  and  if 
he  fails  to  do  80,  he  must  be  conclusively  pre- 
sumed to  have  waived  theuL  People  t.  Uat< 
ussewskl.  138  CaL  636,  71  Pac.  701. 

[4]  2.  Asslgnmwits  of  error  from  2  to  16, 
inclusive,  relate  to  rulings  of  the  court  upm 
the  competoiey  and  materiaUty  of  evidence 
sought  to  be  elicited  from  the  state's  wit- 
nesses Zimmerman  and  Kelly,  upon  a  cross- 
examination.  Since  counsel  for  defendant 
though  slleging  error  in  all  of  these  rulings, 
does  not  undertake  to  point  out  wherein  they 
were  prejudicial,  we  do  not  think  it  is  in- 
cumbent upon  us  to  make  a  critical  detelled 
examlnatlou  of  them,  to  determine  whether 
th^  In  fact  wrought  prejudice.  Such  exam- 
ination aa  we  have  been  able  to  ma^,  how- 
ever, wiUiout  the  assistance  of  dther  oral  or 
prhited  argument  leads  us  to  the  conclusion 
that  the  anbstantlal  rights  of  the  defendant 
were  not  prejudiced. 

[I]  As  in  tbe  case  pf  State  r.  Wakely,  su- 
pra, the  two  witnesses  upon  whose  testlmoiiy 
the  state  rdled  for  conviction  were  detets 
ttves.  They  were  raaployed  by  some  person 
or  persons  residing  In  Gallatin  county  to 
detect  violations  of  the  statute  prohibit- 
ing gaming  and  other  offenses,  and  to  fnr* 
nlsh  evidence  to  convict  the  guilty  parttee. 
Tbey  testifled  that  they  were  Invited  to 
teke  part  in  a  game  of  stud  poker  which 
was  bdng  carried  on  by  the  defendant 
in  tbe  dty  of  Bozeman;  the  players  pur- 
chasing checks  from  lilm  and  settling  their 
balances  with  him  at  tbe  close  of  tbe  game. 
On  cross-examlnatlOD  tb^  were  questioned 
as  to  who  employed  them ;  what  compensa- 
tion tliey  recdved ;  who  paid  it;  the  aonroee 
from  which  th^  oMained  expense  money,  In- 
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dudJng  the  amonnts  tb^  used  In  tbe  game ; 
what  reports  they  made  to  any  local  officer 
or  cUlzen;  and  other  similar  matters.  Upoi 
objection  by  the  oonnty  attorney  most  of 
these  Inquiries  were  ex<duded ;  bat  In  so  far 
as  It  was  matraial  as  r^ectlng  upon  the 
chametw  of  the  witnesses  or  their  credibil- 
ity—It  was  not  material  for  any  other  pur- 
pose—sufficient  of  the  Information  songht 
found  Its  vsj  into  the  possession  of  the  jury 
during  the  course  of  the  cross-examination, 
to  enable  than  to  form  a  clear  Judgment  as 
to  whether  the  witnesses  were  ^titled  to 
credit  We  think  the  court  omunitted  tech- 
nical error  in  some  of  the  rulings,  bnt  we 
think  substantially  all  the  pertinent  facts 
were  brought  out  Therefore  it  does  not  ap> 
pear  that  the  defiant  suffwed  pr^ndlce. 

[6.  7]  S.  Contention  is  made  that  the  court 
erred  In  refusing  to  direct  the  jury  to  ac- 
quit the  defendant  because  the  testimony  of 
Zimmerman  and  Kelly  was  unworthy  of 
credit  It  is  argued  that  while  they  wen 
acting  under  the  guise  of  detectives  they 
were  committing  unlawful  acts,  and  hence 
that  their  testimony  was  so  far  Impeached 
that  the  court  should  have  disregarded  it  as 
of  no  erldentlary  value.  This  point  is  dis- 
posed of  by  the  dlscosslon  in  State  v.  Wake- 
ly,  Bupra.  The  evidence  was  competent  even 
though  the  witnesses  did  act  as  decoys,  tak- 
ing part  In  the  transaction  which  Itself  was 
criminal;  and  the  cases  are  numerous  in 
which  convictions  on  this  character  of  evi- 
dence hare  been  anatalned.  In  re  Wellcome. 
23  KTont  4S0,  69  Pac.  44S,  and  cases  cited. 
Though  the  defendant  and  one  witness  who 
was  present  when  the  game  is  said  to  have 
been  played  denied  that  there  was  any  game 
cqpened  or  played,  It  was  for  the  Jury  to  as- 
certain the  truth  from  the  evidence  such  as 
It  was. 

4.  The  motion  In  arrest  of  Judgment  was 
properly  denied.  The  contentions  of  counsel 
In  this  connection  are  the  same  as  those 
ui^ed  against  the  action  of  the  court  in  over- 
ruling the  demurrer.  They  have  already 
been  disposed  of. 

[I]  6.  It  Is  argued  that  the  court  com- 
mitted gross  error  In  delivering  Its  Instruc- 
tions to  the  Jury  orally  Instead  of  In  writ- 
ing. In  considering  this  subject  in  State  v. 
Fisher.  23  Mont  540,  69  Pac.  919,  this  court 
held  that  section  2070,  Penal  Oode  of  1895. 
made  it  oblatory  upon  the  trial  court  In 
a  criminal  case  to  d^ver  its  instructions  in 


writing,  and  the  defendant  In  that  case  was 
awarded  a  new  trial  because  of  the  failure 
of  the  court  to  observe  the  requirement  of 
the  statute,  nils  section,  as  amended  by 
the  act  approved  &fardi  4,  1907  (Laws  10th 
Sess.  c:  8^,  appears  in  the  Bevlsed  Codes 
as  section  91271.  The  provision  of  the  old 
section  touching  the  mode  of  Instructing  the 
Jury  was  not  dianged,  bovrorer,  by  the 
amendment  The  old  section  also  prohibited 
comment  by  the  court  upon  the  instructiona 
unless  by  tiie  consent  of  the  parties.  The 
amended  section  contains  no  provislim  on 
this  subject  It  was  further  held,  in  effect 
in  State  v.  Fisher,  that  mere  sllraice  of  the 
parties  was  not  suffldoit  to  Justify  the  court 
in  disregarding  the  Injunction  of  the  stat- 
ute, and  that  nothing  short  of  a  formal  con- 
sent was  sufficient  Whrther  this  require- 
meat  Is  to  be  deemed  affected  by  the  onOB- 
slon  from  the  later  section  of  the  provision 
last  mentioned,  we  need  not  inquire!  It  is 
sufficient  to  say  that  the  necessity  to  observe 
the  mandate  of  the  statute  as  construed  In 
State  V.  Fisher,  to  submit  all  instructions 
in  writing  is,  we  think,  in  the  absence  of  a 
waiver  of  the  parties,  still  imperative. 

[I]  The  record  in  this  case,  however,  Lb  not 
sufficient  to  disclose  what  occurred  In  the 
district  court  Whether  the  court  delivered 
the  instructions  orally  or  in  writing  does  not 
appear.  True,  the  instructions  found  in  the 
record  appear  under  the  tiUe,  "Oral  Instruc- 
tions of  the  Court  to  the  Jury."  Otherwise 
the  record  Is  silent  There  is  no  exception 
or  other  intimation  that  the  court  violated 
the  statute.  The  only  definite  information 
conveyed  Is  by  the  assignment  of  counsel 
in  his  brief.  Under  these  circumstances, 
there  being  no  complaint  that  there  Is  error 
in  any  of  the  Instructions  as  delivered,  we 
are  not  disposed  to  reverse  the  Judgment  If 
counsel  In  any  case  desire  this  court  to  re- 
view the  action  of  the  trial  court  with  refer- 
ence to  any  matter  occurring  during  a  trial, 
it  Is  Incumbent  upon  them  to  cause  to 'ap- 
pear definitely  in  the  record  the  facta  and 
circumstances  characterizing  the  action.  We 
cannot  act  upon  bare  inferences  or  statements 
of  counsel  for  whl<A  we  can  find  no  sub- 
stantial support  In  the  disclosures  made  by 
the  authenticated  record. 

The  Judgment  Is  affirmed. 

Affirmed. 

HOIjLOWAT  and  BANNER,  JJ.,  concur. 


Digitized  by  Google 


Mont) 


HOOBB  r.  BUTT£ 


ELEOTMO  BT.  00, 


635 


MOOBB  T.  BUim  ECilQOTBIO  BT.  00. 
•  etal. 

(Supreme  Court  of  Montana.    April  6,  1913.) 

1.  N»w  TwtAi.  (I  123*)— NoTXOB  OF  Motion— 
"Minutes  of  ihk  Ooubt.** 

A  notice  of  intention  to  move  for  a  new 
trial,  reciting  that  it  would  be  based  apon  a 
bill  of  exceptions  and  apon  the  "pleadioss,  pa- 
pers, minates,  files,  and  records  of  said  cause," 
was  sufficieot  to  support  a  lootioa  on  the  min- 
utes  of  the  court,  since,  while  it  did  not  follow 
the  statutory  language,  the  word  "minutes" 
was  obTiously  used  in  connection  with  the 
phrase  "of  said  cause";  and  "minutes  of  the 
court,"  as  used  in  the  statute,  means  the  min- 
utes of  the  court  in  that  particular  cause,  and 
contemplates  that  the  trial  court  ma7  take  in- 
to consideration  all  the  pleadings,  records, 
minute  entries,  etc. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent  Dig.  SS  27ft-281 ;  Dec.  Dig.  |  128.» 

For  other  definitions,  see  Words  and  Fhram, 
VOL  6,  p.  4628.] 

2.  New  Trial  ({  131*)— Motion  on  Bu.  of 

BXCBFTIONS  OB  MlNtTnCS. 

Under  Rev.  Codes,  }  078S,  proriding  tiiat 
when  an  application  for  a  new  trial  la  made 

for  any  other  cause  than  those  previously  speci- 
fied it  may  be  made  at  the  option  of  the  moving 
party,  either  upon  the  minutes  of  the  court  or 
upon  a  bill  of  exceptions,  a  par^  is  not  re- 
quired to  make  his  motion  npon  all  of  sncb 
grounds  either  upon  the  minutes  or  bill  of  ex- 
ceptions, but  may  move  upon  one  ground  upon 
the  minutes  and  another  ground  on  the  bill  of 
exceptions. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  263-268;  Dec.  Dig.  |  131.«] 

3.  Appeal  and  Bbbob  (8  933*)— Retibw- 
Pbesuhptions. 

Where  the  notice  of  intention  to  move  for 
a  new  trial  recited  that  it  would  be  based  upon 
a  bill  of  exceptions  and  upon  the  pleadings,  pa- 
pers, minutes,  files,  and  records,  and  on  affida- 
vits, and  the  record  failed  to  show  whether  the 
motion  on  the  grounds  of  the  insufficiency  of 
the  evidence,  and  that  the  verdict  was  against 
tbe  law,  was  made  on  a  bill  of  exceptions  or  on 
the  minutes,  it  would  be  presumed  that  the  or- 
der granting  a  new  trial  was  on  the  minutes, 
since  tbe  action  of  the  court  is  presumed  to  be 
regular,  and  the  burden  of  sbowlng  error  is  on 
tbe  appellant. 

[Ed.  Note.— For  other  cases,  sea  Appeal  and 
Error.  Cent  Dir.  H  3425,  8«26»  Sm^776; 
Dee.  Dig.  I  933.*] 

Appeal  from  District  Court,  Silver  Bow 
County ;  Jeremiah  J.  Lynch,  Judge. 

Action  by  Patrick  J.  Moore  against  the 
Butte  Electric  Railway  Company  and  an- 
other. From  an  order  granting  a  new  trial 
after  verdict  and  judgment  for  defendants, 
fbey  aiipeal.  Affirmed. 

George  F.  Shelton,  Peter  Brem,  BVed  J.  Fur- 
nuui,  and  A.  X  Verh^en,  all  <^  Bntte,  for 
appellants.  McCaffery  ft  TjAer  and  B.  K. 
Wbeder,  all  ot  Bntte,  for  respondoit 


SANNER>  J.  Id  this  action  the  verdict 
of  the  lory  and  judgment  thereon  were  for 
tbe  defendants.  Thereafter  the  plaintiff 
filed  his  notice  of  Intention  to  more  for  new 


trial,  and  later  hla  motion  was  heard  and 
granted.  This  appeal  la  from  the  order  of 
the  district  court  granting  said  motion. 

The  notice  of  intention  to  move  for  a  new 
trial  speclfles  seven  grounds,  to  wit.  Irregu- 
larities in  the  proceedings  by  which  plaintiff 
was  prevented  from  having  a  fair  and  Impar< 
tlal  trial,  misconduct  of  tbe  Jury,  accident 
and  surprise,  newly  discovered  evidence,  In- 
snffldency  of  tbe  evldoice  to  justify  the  ver- 
dict, that  the  verdict  is  against  the  law,  and 
errors  of  law.  The  notloe  recites:  "This 
motion  for  a  new  trial  will  be  based  npon  a 
bill  of  »c^tlons  to  be  hereinafter  prepared 
and  sored  mion  yoD,  and  upon  the  pleadlnga, 
papers,  mlnateB,  flies,  and  records  of  said 
cause,  uid  upon  affidavits  to  be'herdnafter 
served."  Tbe  transcript  on  lyvpeai,  as  filed 
In  this  court,  does  not  pretmd  to  be  a  com- 
plete record  of  the  jwoceedlngs  bdow,  and 
it  does  not  contain  anything  to  put  tbe  trial 
court  in  error  in  granting  tbe  motifm  for  new 
trial,  if  the  motion  was,  or  could  bare  been, 
presented  "npon  the  minutes      tbe  court" 

[1]  As  wa  understand  the  appellants'  con- 
tention. It  is  tbat  the  motion  for  new  trial 
could  not  bare  been  presoited  upon  the  min- 
utes of  the  court  tor  two  reasons:  (1)  The 
notice  of  intention  does  not  state  that  the 
moti(m  will  be  made  upon  tbe  minutes  of 
the  court;  that  the  word  *'mlnutes"  In  the 
notice  does  not  mean  "minutes  of  said 
cause,"  and  that  "minutes  of  said  cause"  is 
not  "minutes  of  the  court;"  and  (2)  that  as 
to  the  ground,  errors  of  law,  the  plaintiff 
having  elected  to  cover  this  in  a  bill  of  ex- 
ceptions, "he  could  not  under  any  cireum- 
stanoes  move  for  a  new  trial  upon  the  min- 
utes of  the  court."  This  Is  entirely  too 
technical.  The  word  "minutes"  Is  used  In 
the  notice  In  obvious  connection  with  the 
phrase  "of  said  cause,"  and  means  "minutes 
of  said  cause."  The  term  "minutes  of  the 
court,"  as  used  In  the  statute,  means,  of 
course,  the  minutes  of  the  court  in  the  par- 
ticular cause,  and  contemplates  that,  "upon 
a  motion  for  a  new  trial  made  upon  the  min- 
utes of  the  court,  the  trial  court  may  take 
into  consideration  all  the  pleadings,  records, 
minute  entries,  and  the  evidence  offered  at 
tbe  trial,  and,  from  the  entire  case  thus  pre- 
sented, determine  the  motion."  (State  ex  reL 
Oohn  V.  District  Court,  38  Mont  125,  99  Pac. 
141) ;  tbe  phrase,  "pleadings,  papers,  miu- 
utes,  flies  and  records  of  said  cause,"  as  used 
In  the  notice,  can  mean  nothing  else  than 
the  minutes  of  tbe  court,  as  above  defined. 
So  that,  although  tbe  notice  of  Intention  be- 
fore us  Illustrates  an  unhappy  tendency  to 
depart  from  tbe  statutory  luiguage,  which, 
in  matters  of  this  kind,  Is  much  to  be  pre- 
ferred, yet  it  gave  the  same  Information 
that  the  statute  intends  should  be  given,  and 
It  was,  as  to  all  purposes  now  considered, 
substantially  equivalent. 
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[21  Tbe  seoond  criticism  Is  founded  upon 
Ibe  following  language  of  the  statute:  "For 
any  other  cause  It  may  be  made,  at  the  op- 
tion of  the  moving  party,  either  upon  the 
minutes  of  the  court  or  upon  a  bill  of  ex- 
c^tlMis."  Section  0795,  Rer.  Codes.  This  la 
supposed  by  appellants  to  mean,  not  only 
that  If  a  party  move  for  a  new  trial  for  er- 
rors of  law  be  must  do  so  upon  either  the 
minutes  of  the  court  or.  a  bill  of  exceptions, 
and  not  upon  both,  but  also  that  If  he  have 
two  grounds,  such  as  errors  of  law  and  in- 
Buffldency  of  the  evidence,  he  may  not  choose 
one  method  for  the  first  and  the  other  for 
the  second.  That  construction  Is  erroneous, 
as  this  court  has  Indicated  on  several  oc- 
casions. Gamer  v.  Glenn,  8  Mont.  871,  20 
Paa  654;  Sanden  v.  Northern  P&c  By.  Co., 
89  Mont  209,  102  Pac.  14S;  Cummlngs  v. 
Reins  Copper  Co.,  40  Mont  699,  107  Pac.  904. 

[8]  The  record  here  discloses  that  on  hla 
motion  for  new  trial  the  plaintiff  presented 
affidavits  In  support  of  his  claims  of  mis- 
conduct of  the  jury  and  newly  discovered 
evidence,  and  that  as  to  Irregularities  and 
certain  errors  of  law  he  presented  a  bill  of 
exceptions;  but  as  to  the  ground  of  Insuffi- 
<Amcy  of  the  evidence,  and  that  the  verdict 
Is  against  the  law — grounds  of  motion  re- 
viewable upon  the  minutes  of  the  court>— 
we  are  not  advised  what  the  course  of  pro- 
ceeding was.  The  situation  Is  thus  precisely 
similar  to  that  In  Sanden  v.  Northern  Pacif- 
ic Ry.  Co.,  supra,  in  which  this  court  said: 
"The  district  court  has  general  jurisdiction 
to  grant  new  trials,  and  the  action  of  that 
court  Is  presumed  to  be  regular.  •  •  * 
Under  the  law  relating  to  motions  for  new 
trials  In  force  at  the  date  of  the  proceedings, 
such  motion  could  be  made  and  granted  on 
the  minutes  of  the  court  *  *  *  As  the 
notice  of  intention  to  move  for  a  new  trial 
recited  that  the  motion  would  be  made  on  the 
minutes  of  the  court,  and  there  Is  nothing  to 
Indicate  that  the  order  was  not  based  upon 
the  minutes,  we  cannot  say  that  the  court 
acted  entirely  upon  the  bill  of  exceptions.  It 
may  be  that  the  bill  was  not  considered  by 
the  district  court  hnt  that  the  order  was 
based  entirely  on  what  was  disclosed  by  the 
minutes.  •  •  •  The  burden  is  on  the  ap- 
pellant to  show  that  the  district  court  was 
not  warranted  in  granting  the  motion  for  a 
new  trial,  either  on  the  bill  of  exceptions 
or  the  minutes  of  the  court.   •   •  • 

No  useful  purpose  would  be  served  by  do- 
terminlng  whether  any  of  the  particular 
matters  set  forth  In  the  transcript  was  suffi- 
cient to  Justify  the  action  of  the  trial  court; 
for,  the  appellant  having  failed  to  show  that 
It  was  unwarranted,  the  order  granting  plain- 
tiff's motion  tot  new  trial  most  be  affirmed. 

Affirmed. 

BEANTLY,  O.  3^  and  HOLroWAT,  J., 
concur. 


SAI/r  LAKE  CIT7  DORAN. 

(Supreme  Court  of  Utah.   March  31.  1918. 
Rehearing  Denied  April  31.  1018.) 

1,  Gauinq  (f  68*)  —  GAUBLiifo  Devices  — 

StATUTKB— COHBTRUcnON. 

Comp.  Laws  1907,  i  4^,  as  amended  by 
Laws  1911,  e.  184,  provides  that  crezy  person 
who  deals,  or  carries  on,  opens,  or  causes  to  be 
opened,  or  who .  conducts .  any  game  of  faro, 
monte,  roulette,  lansquenet  rouge  et'noir,  ron- 
do, "or  any  game  played  with  cards,  dice;  or 
any  other  device,"  for  money,  checks,  credit,  or 
other  representatlTe  of  value,  shall  be  deemed 

Suilty  of  a  felony.  Held,  that  the  maxim  "ejos- 
em  generis"  was  not  applicable  to  snch  sec- 
tion, and  that  the  phrase  "or  any  other  game 
played  with  cards,  dice,  or  any  other  device" 
was  not  limited  by  the  preceding  games  speci- 
fied, and  hence  the  statute  prohibited  the  op- 
eration of  slot  machines  as  a  means  of  selling 
goods,  whereby  trade  was  stimulated  by  the 
hope  that  the  customer,  by  producing  certain 
card  combinations  on  the  machine;  would  in- 
crease the  quantity  of  merchandise  that  he 
could  purchase  for  money  deposited.t 

[Eld.  Note.--For  other  oases,  see  Gaming, 
Cent  Dig.  H  140-162,  164.  16S:  Dw;  Dig.  | 

ea*] 

2.  Gahng  (I  68*)— SXAT  Machines— "Gau- 

BLINO." 

The  use  of  a  slot  machine  by  a  merchant 
to  stimulate  trade  pursuant  to  a  scheme  by 
which  the  purchaser  was  given  the  value  of  bis 
money  deposited  In  the  machine  in  any  event 
but  in  doing  so  bad  a  chance  of  obtaining  from 
twice  to  a  hundredfold  the  value  In  goods  of 
what  he  could  buy  for  the  money  deposited,  in 
case  the  machine  showed  certain  card  combi- 
nations, constituted  "gambling." 

[Ed.  Note.— For  other  cases,  see  Gaming; 
Cent  Dig.  H  140-162.  164.  16S;  Dee.  Dig.l 
68i* 

For  other  definitions,  see  Words  and  Phrases, 
voL  4,  pp.  3028-3028;  voL  8,  p.  7668.] 

8.  Gamino  (I  68*)— Gambuvq  Deviobb— Sup- 

PBB88I01f-%ATUTE8. 

A  slot  machine  used  by  a  merchant  to 
stimulate  trade,  under  a  scheme  by  which  the 
customer,  by  depositing  money  in  tiie  machine, 
is  bound  in  any  event  to  get  the  value  iu  mer- 
chandise of  the  ncmey  deposited,  and  may  1b 
addition,  by  producing  certain  card  comtnna- 
tioDs,  obtain  very  much  more,  Is  within  Comp. 
Laws  1907,  i  206,  subd.  40,  providiaa  that  the 
authorities  of  cities  of  a  certain  cutss  shall 
have  power  to  suppress  and  prohibit  gambliiVr 
lotteries,  and  all  fraudulent  devices  and  prac- 
tices, and  all  kinds  of  gaming  played  at  dice, 
cards,  or  other  games  of  chance. 

[Ed.  Note.— For  other  cases,  see  <9aming. 
Cent  Dig.  li  140-162.  104.  IW;  De&  Dig.! 

8a*] 

4.  MUNICIPAI.  C0BP0BATI0N8  (S  B90*)— SUP- 

PBK8SI0N  OF  Gaming— PowEB  or  CinES. 
Th^  power  of  city  authorities  conferred  by 
Comp.  Laws  1907,  S  206,  subd.  40,  to  suppress 
all  kinds  of  gaming,  playing  at  dice,  cards,  and 
other  games  of  chance.  Is  not  limited  to  the 
suppression  of  the  precise  games  mentioned  la 
section  4261,  as  amended  by  Laws  1911,  «, 
134. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  H  2354,  2861-2807; 
DeoDlg.  I  590.*] 

5.  GAWIf O  (I  68*)  —  FOBICS  or  GAHBLtRO  — 

LbQAI^IZATION— CoNSTITOTIOH. 

Under  CodbL  art  6,  S  28,  providing  that 
the  Legislature  shall  not  authorize  any  game 


•Tor  otber  csbm  bm  lams  toplo  and  sseUon  NUMBER  In  Dso.  Dig.  ft  Am.  Dig.  Key-No.  Series  *  Ssp'r  Indszss 
tBruee  t.  Sharp,  U7  Pao.  HI;  PUstsr  Htg.  Cflw  v.  Josb  Coanty,  M  Vtah.  m,Ut.n  Pse.  «.  M 
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of  ehaoee,  lotterTt  or  cift  enterprise,  ander  any 
pretense,  or  for  any  purpose,  the  Lenslaturc 
cannot,  under  any  drcnmstanceB,  legalize  any 
form  of  sambliog  within  the  state. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  {  120;  Dec  Dig.  {  6S.*1 

6.  Municipal  Gobpobatioks  (|  S94*)— Di- 
VICE8— Slot  BlJuOHiifBs. 

An  ordinance  of  Salt  Lake  City  making  it 
onlawfol  for  any  person  to  use  within  the  city 
any  clock,  slot,  or  card  machines  on  which 
money  is  staked,  or  any  commodity,  metchao- 
dise,  or  other  Taluable  thing  is  liasarded,  or  as 
the  result  of  the  operation  of  which  any  mer- 
chandise or  tiling  of  value  Is  obtained,  includes 
a  slot  machine  used  by  a  merchant  to  stimulate 
sales,  notwlthatandliv  ^e  costomer  was  Ten 
the  Talue  of  bis  money  deposited  in  the  ma- 
chine in  merchandise  in  any  event 

[Ed.  Note.--For  other  cases,  see  Hanlcipal 
Corporationa,  Cent  Dig.  IS  1S1&-1820^  l&I, 

7.  BCumciPAi.  OoBPOBAnoHs  <i  BM*)— Slot 
MacHiins— Gnr  Obdinahobs. 

Such  ordinance  did  not  prohibit  the  use  of 
slot  machines  for  an  innocent  and  harmless 
purpose,  not  amounting  to  gambling,  and  was 
therefore  not  invalid  on  that  ground. 

[Ed.  Note.— For  other  cases,  see  Muaidpal 
Corpotmtiona,  Cent  D^.  H  1316-1820^  1^, 
182$;  Dec  Die.  |  OM.*T 

Appeal  from  District  Coart,  Salt  Lake 
Coaaty;  F.  C.  Loofbourow,  Judge. 

B.  F.  Do  ran  was  conTlcted  of  violating  a 
gambling  ordinance  of  Salt  Lake  City,  and 
he  appeals.  Afflrme<l. 

Powers  &  Marioneaux,  of  Salt  Lake  City, 
for  appellant  H.  J.  Dlnlnny  and  Aaron  My- 
en,  botb  of  Salt  Lake  City,  for  respondent 

FBXCK,  J.  iUfPellant  was  oonvlcted  In  the 
cUy  court  of  Salt  Lake  CHty,  and,  upon  a.p- 
peal  to  tbe  district  court  of  Salt  Lake  coun- 
ty, was  again  convicted  for  the  Tlolatlon  of 
a  certain  ordinance  of  said  city.  The  ap- 
peal to  this  court  la  based  upon  the  claim 
that,  fbr  the  reasons  her^nafter  stated,  the 
ordinance  In  question  Is  invalid.  The  por- 
tions of  the  ordinance  that  are  deemed  ma- 
terial are  aa  follows: 

"Section  L  All  gambling  and  gaming  of  ev- 
ery kind  aiUl  descrbitlon.  by  playing  at  cards, 
dice,  faro,  roulette,  keno,  poker,  slot  ma- 
chines, devices  known  as  trade  machines,  or 
any  like  machines  or  devices  by  whaterw 
name  known,  or  any  other  contrivance  or  de- 
vice by  or  which  money,  merchandise  or  oth- 
er thing  of  value  may  be  staked,  bet  or  haz- 
arded, won  or  lost,  upon  chance,  or  at  any 
other  game  or  scheme  of  chance  whatever, 
*  *  *  fbr  mon^  or  other  property  or 
thing  of  value  within  Salt  Lake  City,  Is  here- 
by declared  to  be  unlawfoL 

«••••• 

"Bee  e.  It  shall  be  unlawful  for  any  per- 
son to  keep  or  maintain  any  slot  machine,  or 
trade  machine,  or  any  like  machine  or  de- 
vice, for  the  purpose  of  suffering  or  per- 
mitting other  persons  to  play  at  or  with  the 
same  for  mon^  or  anything  of  value. 

"Sec.  7.  It  shall  be  unlawful  for  any  per- 


8<Hi,  either  as  owner,  leasee,  agent,  employa, 

mortgagees  or  otherwlBek  to  operate^  keep, 
maintain,  rent,  us^  or  conduct,  within  the 
City  of  Salt  Lake,  any  dodc,  tape^  alol; 
trades  or  card  machlnee,  or  any  other  ma- 
chine, contrivance  or  device  upon  which  mon- 
ey la  staked  or  haaarded  upon  chancy  or  In- 
to wbldi  money  Is  paid,  deposited  or  played, 
upon  dianc^  or  upon  the  result  of  the  action 
ot  which,  money  or  any  commodity  or  mer- 
chandise^ at  any  other  article  or  thing  of 
value  Is  staked,  haaarded,  won  or  lost  upon 
chance, 

"Sea  &  It  shall  be  unlawful  for  any  per- 
son, either  as  owner,  lessee,  agent,  employ^ 
mortgagee  or  otherwise,  to  operate,  keep, 
maintain,  rent,  use  or  conduct  within  the  city 
of  Salt  Lake,  any  machine,  contrivance,  ap- 
pliance or  mechanical  device  upon  the  result 
of  the  action  of  which  money  or  any  com- 
modity, merchandise  or  other  valuable  thing 
is  staked  or  hazarded,  and  which  Is  operat- 
ed or  played  by  placing  or  d^>o8ltlng  there* 
in  any  coins,  substitutes  for  coins,  checks, 
slugs,  balls  or  other  article  or  device, 'or  in 
any  other  manner,  and  by  means  of  the  ac- 
tion whereof,  or  as  a  result  of  the  operation 
of  which,  any  merchandise,  money,  repre- 
sentative or  article  of  value,  check  or  token 
redeemable  in,  or  ez<diangeable  fbr  money, 
or  any  other  thing  of  value  Is  won  or  lost, 
or  taken  from  or  obtained  from  such  ma- 
chine, when  the  result  of  the  action  or  op- 
eration of  such  madilne,  contrivance,  appil- 
ance  or  mechanical  device  Is  d^>aidMit  upon 
hazard  or  chance." 

The  ordinance  became  effective  March  1, 
1912,  and  for  each  violation  thereof  Imposes 
a  fine  not  exceeding  $50  or  Imprisonment  not 
exceeding  30  days  In  the  city  Jail,  or  both 
such  fine  and  Imprisonment 

The  complaint  filed  against  appellant  was 
based  on  sections  7  and  8  of  said  ordinance, 
which  sections  we  have  given  In  full.  The 
material  part  of  the  complaint  is  as  follows: 
That  on  the  16th  day  of  March,  1912,  appel- 
lant. In  a  certain  room  In  Salt  Lake  City, 
did  "unlawfully  keep,  maintain,  use,  and  con- 
duct five  certain  machines,  known  as  trade 
or  card  machines,  being  then  and  there  con- 
trivances and  devices  into  which  money  was 
and  is  paid,  deiMsited,  and  played  upon 
chance,  and,  upon  the  result  of  the  action  of 
said  machines,  cigars  and  merchandise,  then 
and,  there  of  value,  was  staked,  hazarded, 
and  won  or  lost  upon  chance,  which  said 
trades  machines  then  and  there  were  gam- 
bling and  gaming  devices,  contrary  to  the 
provisions  of  an  ordinance  of  said  city  to 
prohibit  gambling  and  gaming  enacted  by  the 
honorable  board  of  commissioners  of  said  dty 
and  In  force  on  and  after  March  1,  A.  D. 
1912.** 

The  case  was  submitted  to  the  district 
court  upon  an  agreed  statement  of  fticts 
which  are  substantially  as  follows :  That,  at 
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tbe  time  0ie  cbmplatot  waa  filed,  appellant 
was  the  owno-  of  a  certain  bAr  and  cigar 
Btand  in  Salt  Lake  Olty ;  that  he  was  at  tiiat 
time  engaged  in  the  retail  liquor  and  cigar 
bnslneBS,  and  in  connection  thoewlth  "k^it, 
maintained,  nsed,  ^nd  operated  flTe  ma- 
chines, known  as  trade  or  card  machines," 
In  the  Interior  of  which  there  was  a  contriv- 
ance eonslating  of  five  wheels  or  cylinders 
about  one  Inch  wide,  all  of  which  revolved 
upon  Independent  axes;  tiiat  upon  each  one 
of  said  wheels  or  cylinders  are  fastened  11 
small  playing  cards,  making  66  in  all,  being 
three  cards  In  excess  of  a  common  deck  of 
playing  cards;  that  said  wheeb  and  cards 
are  in  a  small  box  or  cabinet  whliA  only 
a  cotaln  space  is  oprai  through  which  a 
certain  number  of  the  cards  are  visible  ^en 
tlie  wheals  stop  revolving;  that,  in  case  a 
nickel  is  dn^ped  into  a  certain  slot  of  said 
cabinet,  all  of  the  wheels  or  cylinders,  with 
the  cards  thereon,  ar^  by  a  concraled  mech- 
anism or  devices  set  in  motion,  and  ea<ih 
wheel  revolves  upon  its  own  a^s,  so  that, 
when  nU  of  tbe  wheels  stop»  Jnirt;  five  of  0» 
cards  appear  in  a  loi^itn^iial  row  and  are 
visible  through  the  apace  aforesaid,  and  the 
five  cards  bo  visible  represent  or  constitute 
what  is  called  a  "hand";  that  any  person 
who  desires  may  drop  a  nickel  In  the  slot 
and  set  the  wheels  In  motion,  and  the  person 
drop^ng  the  nickel  In  the  slot  for  each  nlck- 
^  d^wsited  ther^  Is  aittUed  to  rec^ve 
one  five-cent  cigar  of  any  kind  kept  on  sale 
by  aOTwUtnt  in  his  business ;  that  in  re- 
volvli^  said  wheels  the  cards  are  so  arrang- 
ed upon  them  tiiat  by  chance  they  are  stop- 
pel  so  as  to  exhibit  in  a  single  row  the  fol- 
lowing cards,  ace,  kin&  queen,  Jack,  and  ten 
spot  of  one  suit,  it  is  called  a  royal  flush, 
and  entitled  the  prawm  depositing  the  nickel 
to  100  cigars  in  addition  to  the  five-cent  ci- 
gar, as  before  stated;  that  a  straight  flusn 
is  composed  of  five  cards,  all  of  one  suit, 
when  they  appwr  in  the  following  order, 
namely,  two,  three,  four,  five,  and  six,  or  any 
other  five  numbers  In  their  natural  order  or 
sequence,  and  this  entitled  the  depositor  of 
the  nickel  to  25  cigars;  that,  when  four  of 
a  kind  appear  (for  example,  four  aces,  four 
kings,  four  queens,  etc),  the  depositor  Is  en- 
titled to  US  additional  cigars;  that  if  three 
of  one  kind  and  two  of  another  hind  hap- 
pen to  be  in  a  row,  the  depositor  Is  entitled 
to  10  additional  cigars;  that,  if  a  'Hush" 
(that  is,  five  cards  all  of  one  sulQ  appear, 
the  depositor  Is  entitled  to  S  additional  ci- 
gars; that,  if  five  cards  of  any  kind  or  suit 
appear  in  regular  rotation  or  sequence,  the 
depositor  is  entitled  to  4  additional  dgara; 
that,  if  three  cards  of  one  kind  (that  Is,  all 
tens  or  Jacks,  etc.)  appear,  the  player  is  enti- 
tled to  S  additional  cigars;  that  if  two 
pairs  appear  the  player  Is  entitled  to  2  ad- 
ditional cigars,  and  If  only  one  pair  appears 
then  he  is  entitled  to  one  additional  cigar. 
If  none  of  the  foregoing  combinations  ap- 
pear, tbe  d^Kwltor,  as  we  have  said,  obtains 


at  all  evNits  one  five-cent  tdgar.  fllie  order 
In  which  the  cards  appear  Is  a  mere  matter 
of  chancy  d^>endlng  upon  the  ravolutions  of 
the  sevoal  wheeto  or  cylinders. 

.We  have  a  statute  (Oomp.  Lam  1907), 
known  as  subdivision  40  of  section  206, 
which,  so  fiar  as  matwlal  hete,  provides  t2iat 
the  authorities  of  cities  of  the  class  of  Salt 
Lake  caty  shall  have  the  power  to  "snpiHress 
and  prohibit  gambling  houses  and  gambling, 
lotteries,  and  all  fraudulent  devices  and  iwae- 
tlces,  and  all  kinds  of  gaming,  playli^  at 
dice,  cards,  and  other  games  fO.  chance."  The 
ordinance  In  question  is  based  upon  the  pow- 
er conferred  In  the  foregoing  section.  l%ere 
is  a  further  statute  (Oomp.  Latra  1007,  S  4261, 
as  anranded  in  1011  [Laws  1011,  p.  265]). 
which,  among  other  things,  provides:  "Bvny 
iwrson  who  deals,  or  carries  on,  opens  or 
causes  to  be  opened,  or  who  conducts,  either 
as  owner  or  employ^,  whethear  for  hire  or 
not,  any  game  of  fhro,  monte,  roulette^  lans- 
quenet, rouge  et  noir,  rondo,  or  anti  game 
played  with  cords,  dice,  nr  any  otAer  de«(ce, 
for  monev,  diedcs,  oedit,  or  any  other  rep- 
resoitatlve  of  value  shall  be  deemed  guilty 
of  a  felony.  •  *  • »  (itaUcs  onra.)  The 
remaining  portion  of  the  section  is  of  no  im- 
portance here.  The  validity  thereof  was 
under  consideration  by  this  court  In  the  re- 
cent case  of  Bruce  v.  Sharpy  127  Fac  343, 
whrae  we  .held  the  portion  we  have  quoted 
above  valid,  re^rdless  of  whether  the  re- 
maining portion  was  subject  to  the  objection 
urged  agalust  it  in  said  case  or  not 

Af^llant,  however,  Insists  ttiat  the  ordi- 
nance in  question  is  void.  In  so  tar,  at  Irast, 
OS  it  undertakes  to  prevent  him.  from  using, 
or  permitting  tiie  use  o^  the  slot  machines 
tak  question  when  used  for  the  purposes  and 
In  the  manner  we  have  herdnbefore  set 
forth.  This  contention  is  based  upon  ttie 
theory  that,  under  the  general  terms  of  sec- 
tion 4261,  suiHra,  the  use  of  the  slot  madilnes 
in  the  manner  and  for  the  purposes  stated 
Is  not  prohibited  by  said  section.  As  a  corol- 
lary of  the  foregoing  claim,  it  Is  insisted  that 
the  authorities  had  no  power  to  pro- 
hibit or  pun^  any  act  as  gambling  which 
does  not  come  within  the  terms  of  said  sec- 
tlou,  and  which  is  not  prohibited  thereby. 
Is  this  contention  tenable? 

[1]  The  ^im  that  the  slot  machines  in 
question  do  not  come  within  the  provisions 
of  section  4201  seems  to  us  cannot  be  sns* 
tained.  Tbe  only  basis  for  such  a  claim  is 
that  the  phrase  "or  any  other  game  played 
with  cards,  dlo^  or  any  other  device,**  fol- 
lowing the  statement  of  the  statute,  wherein 
the  names  of  specific  games  are  mentioned, 
must  be  construed  in  accordance  with  the 
doctrine  of  ejusdem  generis,  and  &at  in  ap- 
plying that  doctrine  or  maxim  the  slot  ma- 
chines in  question  do  not  come  within  any  of 
the  games  mentioned  in  said  section.  If 
it  be  conceded  that  slot  madiines  do  not  come 
within  any  of  the  games  specifically  men- 
tioned in  said  section,  yet,  in  our  Jadgiqpnt, 
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they  clearly  come  witbln  the  term  used  In 
the  phrase  which  we  have  Italicized.  In  our 
opinion  the  doctrine  or  maxim  of  ejusdem  gen- 
eris does  not  hare,  and  was  not  Intended  to . 
hare,  any  application  to  section  4261.  In 
our  judgment  the  Leglslatnre,  In  adding  the 
phrase  In  italics,  clearly  Intended  to  cotct 
and  include  any  and  all  other  games  played 
with  cards,  In  whatever  form  the  cards 
should  be  used,  and  also  all  other  devices 
where  the  use  tiiereof  amounted  to  gambling 
aa  that  term  Is  popularly  understood.  We 
bad  occasion  to  discuss  somewhat  at  length 
the  application  of  the  doctrine  or  maxim  of 
ejusdem  generis  in  the  case  of  Plaster  Mfg. 
Co.  T.  Juab  County,  83  Utah,  124,  126,  93 
Pac.  S7,  68.  We  there  pointed  out  that  the 
doctrine  Is  but  a  rule  of  construction  to  aid 
courts  in  ascertaining  the  meaning  and  to 
prevent  their  transcending  the  Intention  of 
the  legislature  when  usit%  general  terms 
followii^  particular  ones  in  the  enactmeait  of 
laws.  It  la  there  held,  in  effect,  that,  when 
the  meaning  or  intention  of  the  lawmaker 
Is  clear,  the  doctrine  cannot  be  applied  tor 
the  purpose  of  narrowing  or  limiting  the 
meaning. of  a  word  or  phrase  so  as  to  defeat 
the  legislative  intent.  We  cannot,  nor  is  It 
now  necrasary,  to  add  anything  to  what  is 
said  upon  the  subject  In  the  case  referred  to. 
It  must  eulflce  to  say  tliat  it  Is  as  clear  in 
this  case  as  It  was  in  that  that  the  doctrine 
has  no  application.  Woodworth  v.  State, 
26  Ohio  St  196;  Foster  v.  Blount,  18  Ala. 
CS7;  State  v.  Solomon,  33  Ind.  450;  Tlsdell 
V.  Comb,  7  A.  ft  E.  (Eng.  Com.  Law)  233; 
Black,  Interpretation  of  Laws  C^d  Ed.)  218, 
219.  Upon  the  point  now  under  considera- 
tion, the  case  of  City  of  Seattle  v.  MacDon- 
ald,  47  Wash.  298,  91  Paa  952.  17  L.  B.  A. 
(Nj  S.)  49,  is  not  distinguishable  from  the 
case  at  bar.  See,  also,  Territor;  v.  Jones, 
14  N.  M.  579,  09  Pac.  338,  20  L.  R.  A.  (N.  S.) 
239,  20  Ann.  Ckis.  128. 

[2]  It  Is  farther  c<mtended,  as  we  under- 
stand counsel  for  amKllant,  ttiat  the  use  of 
the  slot  machines,  when  used  in  the  manner 
detailed  herein,  does  not  constitute  "gam- 
bling," as  that  term  is  defined  In  section 
4261,  supra,  and  further  that  the  city  au- 
thorities were  not  given  the  power  by  the 
L^slature  to  suppress  or  prohibit  gambling, 
except  aa  defined  in  said  section.  It  Is  not 
necessary  to  pause  now  for  the  purpose  of 
again  defining  the  term  "gambling."  The 
books  are  full  of  such  definitions.  In  our 
judgment,  the  use  of  the  slot  machines  In  the 
manner  hereinbefore  described  constitutes 
gambling,  pure  and  simple,  within  most  any 
of  the  definitions.  It  Is  true  that  the  person 
who  deposits  the  nickel  In  the  slot  receives 
an  ordinary  five-cent  cigar  for  every  nickel 
so  deposited,  and  therefore  he  risks  nothing. 
If  nothing  were  considered,  therefore,  save 
one  transaction,  the  depositing  of  one  nickel 
and  receiving  therefor  one  five-cent  cigar,  the 
transaction  wonld  seem  quite  innocent.  But, 
if  there  were  nothing  more  than  this,  appel- 


lant, iu  all  probability,  would  not  continue 
the  use  of  the  slot  machines  for  the  simple 
reason  that  his  customers  would  not  resort 
to  their  use  for  the  purpose  of  obtaining  a 
dgar,  but  would  purchase  the  cigar  in  the 
usual  way  by  passing  the  nickel  over  the 
counter.  The  customer  resorts  to  the  use 
of  the  machine  because,  in  depositing  the 
nickel  therein,  he  tias  various  chances  of 
winning  from  twice  to  a  hundredfold  the 
UTunber  of  cigars  for  the  nickel  deposited  by 
him.  He  therefore  wages  or  stakes,  If  you 
please,  the  nickel  in  the  hope  of  gaining 
much  more  than  the  value  thereof  In  case  the 
chances  are  in  his  favor.  In  view,  however, 
that  he  may  obtain  a  hundredfold  In  return 
for  the  nickel.  It  would  seem  that  the  chances 
for  winning  that  amount  must  be  limited  In- 
deed. The  chance  to  do  so,  however,  exists, 
and  the  player  deposits  ni(&el  after  nickel 
in  the  hope  of  winning.  Upon  the  other 
hand,  the  owner  of  the  machines  hopes  that 
chance  will  favor  him  by  not  permitting  the 
customer  to  receive  more  than  one  cigar.  In 
the  hope  that  he  may  gain  by  chance,  the 
customer  will  keep  on  depositing  nickels,  and 
In  doing  so  swell  the  sales  and  profits  of  the 
owner  of  the  machines  far  beyond  what  his 
sales  and  profits  would  be  If  cigars  were 
sold  in  the  ordinary  way,  and  the  chance  or 
gambling  element  were  eliminated.  In  il- 
lustrating this  feature.  It  is  well  said  by  the 
Supreme  Court  of  Maine  (Lang  v.  Merwln, 
99  Me.  at  page  489,  59  Ati.  at  page  1022,  106 
Am.  St  Hep.  293)  that:  "The  element  of 
(^ance  Is  the  soul  of  the  transaction.  The 
operator  hopes  by  chance  to  get  something 
for  nothing.  The  dealer  hopes  chance  will 
save  him  from  giving  something  for  nothing. 
i:ach  is  pecuniarily  Interested  adverse  to  the 
other  in  a  result  to  1t>e  determined  solely  by 
chance.  To  use  the  language  of  the  street, 
it  Is  a  gamble'  which  will  win,  and  we  have 
no  doubt  the  transaction  Is  'gambling*  in 
the  statutory  sense  of  the  word."  To  the 
same  effect  are  the  recent  cases  of  C^ty  of 
Seattle  v.  MacDonald,  supra ;  Loiseau  v. 
State,  114  Ala.  34,  22  South.  188,  62  Am.  St 
Rep.  84;  Territory  v.  Jones,  14  N.  M.  679, 
99  Pac.  338,  20  L.  R,  A.  (N.  S.)  239,  20  Ann. 
Cas.  128;  Lytle  v.  State  (Tex.  Or.  App.)  100 
S.  W.  1160;  Meyer  v.  State,  112  Ga.  20,  87 
S.  B.  96,  61  L.  R.  A  496,  81  Am.  St  Rep.  17 ; 
In  re  Culllnan,  114  App.  Dlv.  654,  99  N.  T. 
Supp.  1097.  Upon  the  question  that  playing 
slot  machines  constitutes  gambling,  neither 
of  the  forgoing  cases  is  distinguishable  from 
the  case  at  bar. 

[3]  But  assuming,  for  the  sake  of  argu- 
ment, that  slot  machines  are  not  included 
within  the  terms  of  section  4261,  yet  they,  In 
our  opinion,  come  clearly  within  the  terms 
of  subdivision  40,  S  206,  supra,  wherein  the 
power  to  suppress  and  prohibit  gambling  is 
conferred  upon  city  authorities.  In  making 
this  statement,  we  are  not  unmindful  of  the 
general  rule  that  city  authorities  may  ex- 
ercise such  powers  only  as  are  expressly  con- 
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temd  by  tbe  Lestslatore,  or  such  m  are 
necessarily  or  dearly  ImpUed,  and  tbosa 
-which  are  necessary  to  carry  Into  effect  any 
power  which  Is  expressly  conferred,  or  neces- 
earlly  Implied.  We  th<"fc  the  power  to  sup- 
vnu  slot  machines  Is  clearly  and  Intention- 
ally conferred  by  what  Is  said  in  subdlvialon 
40  of  section  200,  supra. 

[4]  Nor  do  we  think  that  the  power  to  snp- 
presB  gamblinx  by  city  authorities  is  lim- 
ited to  the  precise  games  mentioned  In  sec- 
tion 4261.  In  onr  opinion  the  city  authorities 
are  given  the  eaouress  jMwer  to  suppress  all 
sambliDg  and  gamblliig  devicea  regardless  of 
whether  they  are  enumerated  in  or  In  ex- 
press terms  covered  by  said  section  or  not. 
There  is  absolutely  nothing  contained  in  the 
Ctm^tution  of  this  state  which  preTents  the 
Legislature  from  conferring  power  upon  the 
«ltles  of  this  state  to  suppress  all  forms  of 
{[ambling.  The  power  to  do  so  is  clearly  gtv- 
«n  la  the  statute  to  which  we  have  referred. 
Under  the  power  thus  given,  we  think  the 
•cities  of  tbe  state  to  which  the  statute  ap- 
plies not  only  hare  the  power  to  pimlsh  all 
ambling  which  is  punishable  by  the  state 
law  (McQulUln,  Mun.  Ord.  |  SOO),  but  they 
may  also  suppress  gambling,  gambling  de- 
vices, and  games  that  are  not  enumerated  in 
the  state  law.  That  is,  under  such  a  power, 
as  It  is  expressed  by  the  Supreme  Gonrt  of 
-California  in  Ex  parte  Hong  Shen,  9S  CaL 
•081,  33  Pac.  789,  "there  may  be  different 
r^olattons  without  conflict,"  covering  the 
same  subject-matter,  one  for  tbe  cities  and 
another  for  the  state  at  large.  Or  as  la 
said  in  28  Gyc.  701:  "Additional  regulation 
by  the  ordinance  does  not  render  It  void." 
To  the  same  effect  are  Rossberg  v.  State.  Ill 
Md.  394,  74  AU.  681,  134  Am.  St  Rep.  626 ; 
City  of  Chicago  t.  Ice  Oream  Co.,  252  IlL 
311,  96  N.  S.  872,  Ann.  Gas.  1912D.  675. 

[I]  This  doctrine  applies  with  full  force  in 
this  state  to  all  gambling  and  gambling  de- 
vlces  for  the  reason  that  the  Legislature  can- 
not, imder  any  drcnmatances,  legalize  any 
form  of  gambling  whatever  under  the  provi- 
sl<mB  of  artide  6»  |  28,  of  the  Ccautitution 
of  this  state.  In  view  of  this,  and  that  it 
is  a  well-known  fitct  that  numerous  games 
and  gambling  devices  are  often  resorted  to 
for  gambling  porpoaes  within  the  corporate 
limits  of  mnnidpalitiea,  and  especially  with- 
in tbe  limits  of  tbe  larger  and  more  populous 
ones,  for  the  reason  that  the  opportunities 
for  patronage  are  much  greater  therein  than 
in  sparsdy  settled  dlsttdcts  of  tbe  state,  it 


is  easy  to  percdve  why  dtles  are  and  should 
be  given  a  free  hand  In  suppresslug  the  vice 
of  gambling  in  whatever  form  it  may  present 
itself.  In  the  enactment  of  subdivision  40v 
I  206,  tbe  purpose  of  giving  dtles  plenary 
power  to  suppress  gambling  in  aU  its  forms 
is  clearly  manifested.  We  are  of  tbe  opin- 
ion, therefore,  that,  although  It  were  conced- 
ed that  the  use  of  slot  machines  In  the  man- 
ner In  which  those  in  question  are  used 
were  not  prohibited  by  section  4261,  yet 
that,  under  the  power  conferred  by  subdivi- 
sion 40  of  section  206,  tbe  dty  anthorltlea  of 
Salt  Lake  City  bad  the  power  to  adopt  the 
ordinance  In  question. 

[I]  Nor  can  It  be  doubted  tiiat  the  provi- 
sions  of  said  ordinance  dearly  Indude  ap- 
pellant's slot  machlne& 

[7]  Finally,  it  Is  contended  that  tbe  ordi- 
nance in  Question  is  void  because  it  prohlUta 
the  use  of  slot  madilnes,  although  the  use 
made  thereof  may  not  be  for  the  purpose  of 
gambling,  and  therefore  a  use  that  Is  Inno- 
cent and  harmless  Is  prohibited.  It  Is  con- 
tended, and  properly  so,  that  ndther  the 
Legislature  nor  the  city  authorities  can  pass 
a  law  or  ordinance  punishing  tbe  mere  use 
of  a  machine  when  used  for  innocent  pur- 
poses. We  are  of  the  opinion  that  the  ordl^ 
nance  Is  not  open  to  such  a  construction. 
The  ordinance  prohibits  and  punishes  the  use 
of  slot  madilnes  only  when,  they  are  used 
for  the  purpose  for  which  tbcy  are  evi- 
dently Intended,  to  obtain  something  for 
nothing  by  chance  In  the  manner  herein  stat- 
ed. Such  a  use,  as  we  have  seen,  clearly  con- 
stitutes gambling,  and  no  other  use,  If  any 
can  be  made  of  the  machine,  is  prohibited  or 
denounced  by  tbe  ordinance.  No  disinterest- 
ed person  can  read  the  different  sections  of 
the  ordinance  which  we  have  quoted  herein 
without  arriving  at  the  conclusion  tbat  the 
ordinance  prohibits  the  maintenance  or  use 
of  the  machines  only  when  used  and  int^ded 
for  gambling  purposes;  Oiat  la^  when  used 
for  tbe  purpose  of  gaining  smnetblng  by 
chance. 

In  view  of  what  has  been  said,  we  need 
not  determine  tlie  <iaestl<m  argued  at  the 
hearing,  whether  the  use  of  the  machines,  as 
stated,  also  constitutes  a  lottery,  and  that 
they  are  therefore  prohibited  for  that  reason. 

^nie  judgment  is  affirmed.  Revondoit  to 
recover  costs  for  printing  its  bilel 

McCARl^,  a  Jh  ud  STBAUP,  J.,  con- 
cur. 
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HAMMOND  et  «L  T.  HILLMAN  et  aL 

(Supzeme  Oonrt  of  Washington.   April  80, 

1918.) 

1.  Appeal  and  Ebeob  (g  S67*)— Apfkai.  fbou 
Obdeb  Gbantino  New  Tbiai^-Mattebs  Re- 
viewable. 

On  an  appeal  by  plaintiffs  from  an  order 
granting  a  new  trial  upon  their  refaaal  to  con- 
lent  to  a  reduction  of  the  verdict,  where  no 
cross-appeal  was  or  could  be  taken  by  defend- 
antH,  no  final  judgment  having  been  entered, 
defendants'  Tarious  claims  of  nonliability  could 
not  be  coDsidered ;  the  only  qoestioa  being 
whether  the  trial  judge  abused  his  discretion 
In  granting  the  new  t^al. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Uent.  Dig.  H  3ft7«-84W;   Dec  Dig.  S 

2.  Appeal  and  Ubbob  (§  V79*)— Review— 

MATTBBS  or  DISCRETION. 

In  an  attorney's  action  for  services,  Vhere 
their  witnesses  testified  that  the  services  were 
worth  f30,U00,  while  defendants'  witnesses  tes- 
tified that  they  were  worth  $12,000  or  less,  the 
trial  court's  action  in  granting  a  new  trial, 
nnl^  plaintiffs  would  consent  to  a  reduction 
of  the  verdict  from  $10,000  to  (8,000,  would  not 
be  disturbed,  since  there  was  as  much  evidence 
to  sustain  the  amount  fixed  by  the  trial  court  as 
that  fixed  by  the  jury,  and  hence  no  abase  of 
discretion  was  Aown. 

[EA.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  H  8871-I187U*  B877;  Dec 
Dig.  f  U7».*] 

Department  1.  Ai^eal  from  Superior 
Court,  King  County ;  H.  A  P.  Myers,  Judge. 

Action  by  J.  M.  Hammond  and  another, 
copartners  as  Hammond  &  Hammond, 
against  C.  D.  Hlllman  and  another.  From 
an  order  granting  a  new  trial  after  a  ver- 
dict In  thcdr  favor,  plalntlflB  M>Peal.  Af- 
firmed. 

Jolm  W.  Boberta,  of  Seattle,  for  appel- 
lants. James  B.  Cbamben,  of  Seattle,  for 
respondents. 

CROW,  0.  J.  TbSs  action  was  oommenced 
by  J.  M.  Hammond  and  F.  E.  Hammond, 
copartners  as  Hammond  &  Hammond,  against 
C.  D.  HUlman  and  the  American  Invest- 
ment &  Inq)rovement  Company,  a  corpora- 
tion, to  recover  930,000  for  attorney's  fees. 
A  verdict  tox  $10,000  was  retomed  in  their 
favor  against  the  American  Investmoit  ft 
Improvement  Company.  The  defendant  cor- 
poration tberenpon  moved  for  Jndgm^t  not- 
withatandipg  tbe  verdict,  and  also  for  a  new 
trial  upon  all  statatory  groonds.  The  trial 
Judge  dooied  the  motion  for  Judgment,  but 
announced  that,  unless  plalnUfCs  would  -ac- 
cept a  judgment  for  $8,000,  a  new  trial  would 
be  granted.  Plaintiffs  declined  to  acc^  the 
reduction,  whereupon  an  order  was  entered 
granting  a  new  trial,  from  which  they  have 
appealed. 

[1]  Appellants  contend  that  the  trial  court 
ored  in  requiring  them  to  accept  a  reduc- 
tion, or,  in  lien  thereof,  to  submit  to  a  new 
trial.  A  bill  of  particulars  shows  that  ap- 
pellants' services,  for  which  they  demand 


Judgment,  were  rendered  in  six  different  ac- 
tions in  the  superior  court  of  King  county, 
a  number  of  which  were  appealed  to  this 
court  Respondent  denied  the  alleged  value 
of  their  services,  pleaded  the  statute  of  lim- 
itations to  several  items,  contended  that,  as 
one  of  the  appellants  was  not  admitted  to 
the  bar  of  this  state  until  after  a  consider- 
able portion  of  the  alleged  services  were 
rendered,  he  cannot  recover,  and  further  con- 
tended that,  as  a  receiver  for  the  corpora- 
tion was  appointed,  services  thereafter  ren- 
dered by  appellants  were  unauthorized.  Re- 
spondent concedes  that  no  cross-appeal 
could  be  taken  by  it  in  the  absence  of  any 
final  Judgment ;  yet  it  now  urges  these  de- 
fenses and  Insists  that  we  pass  upon  them. 
They  are  not  before  us  and  will  not  be  con- 
sidered. The  only  question  we  can  consider 
is  whether  the  trial  Judge  abused  his  discre- 
tion in  granting  the  new  trial  after  appel- 
lants refused  to  accept  any  reduction. 

[2]  The  record,  which  is  voluminous,  shows 
that  a  numt>er  of  attorneys,  called  as  expert 
witnesses  by  appellants,  In  answer  to  a  40- 
page  hypothetical  question,  testified  that  the 
services  were  reasonably  worth  $30,000  or 
more;  that  other  attorneys,  called  as  expert 
witnesses  by  respondent,  after  making;  an  ex- 
amination of  the  files  in  the  various  actions 
in  which  ap4>ellants  claimed  to  have  per- 
formed the  services,  and  after  familiarizing 
themselves  with  the  work  thus  shown  to 
have  been  done,  testified  to  a  value  of  $2,000 
or  less.  Appellants  insist  that  their  hy- 
pothetical question  Included  all  material 
fftcts  established  by  the  evidence;  that  the 
testimony  of  their  experts,  predicated  there- 
on. Is  undisputed ;  that  the  testimony  of  re- 
spondents' experts  did  not  take  Into  consid- 
eration all  serviceB  performed;  that  there 
is  no  substantial  dispute  of  the  evidence  of 
appellants'  witnesses;  and  that  there  was 
no  evidence  upon  which  the  trial  court  could 
fix  $8,000  as  reasonable  compmsation,  and 
that  the  trial  court  erred  In  reducing  the 
verdict.  There  was  as  much  evidence  to  sus- 
tain the  trial  court  in  holding  $8,000  to  be  a 
reasonable  compensation  as  there  vraa  to  sus- 
tain the  Jury  in  awarding  $10,000,  as  no  wit- 
ness named  either  flgnra  as  compensation  for 
all  services  claimed  to  have  been  rendered. 
Tet  aiveUants  ask  us  to  sostaln  the  Jury  to 
revise  the  order  of  the  trial  Judge  and  to 
direct  a  Jndgmoit  upon  the  verdict  Appel- 
lants dte  Thorp  V.  Ramsey,  Bl  Wash.  580, 
90  Faa  S84,  qnotli^  therefrom  the  following 
expression  of  this  court:  "It  Is  lastly  con- 
tended that  the  verdict  Is  not  sustained  by 
the  testimony.  Where  a  question  of  attor- 
ney's fees  is  submitted  to  Uie  trial  court  for 
dedsion,  this  eonrt  may  review  its  action, 
but,  where  the  question  is  submitted  to  a 
Jury,  their  verdict  stands  on  the  same  foot- 
ing as  a  verdict  in  any  other  citse  and  will 
not  be  disturbed  by  this  court  If  sustained 
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by  competent  testimony.  There  Is  sncb  tes- 
timony in  this  record." 

Having  made  the  above  quotation,  appel- 
lants In  their  brief  then  say:  "We  pin  our 
faith  to  that  decision.  It  is  the  rock  upon 
which  we  build  our  contention." 

In  the  Thorp  Case  the  verdict  in  plaintiif  s 
favor  was  approved  by  the  trial  Judge,  Judg- 
ment was  entered  thereon,  and  the  evidence 
was  sufficient  to  sustain  the  verdict.  On  the 
record  thus  presented,  the  Judgment  could 
not  be  reversed,  as  this  court  cannot  ex- 
ercise that  discretion,  which  the  statute  re- 
IKises  in  a  trial  Judge.  In  this  action  the 
trial  Judge  exercised  bis  discretion  by  grant- 
ing a  new  trial,  and  the  Thorp  Case  Is  not 
in  point.  This  case  falls  within  the  rule 
Announced  In  Hughes  t.  Dexter  Horton  & 
Co.,  26  Wash.  110,  66  Pac.  109,  which  was 
an  action  to  recover  attorney  fees.  In  which  a 
new  trial  was  granted  under  circumstances 
similar  to  those  here  presented. 

In  Snider  v.  Washington  Water  Power  Co., 
66  Wash.  SOS,  607,  13lO  Pac.  88,  92  speaking 
of  this  discretion  of  the  trial  Judge,  this 
court  said:  "Being  himself  a  factor  in  the 
trial,  he  Is  better  able  to  observe,  and  In  a 
measure  to  fee),  the  effect  of  these  things 
upon  the  minds  of  the  Jury  than  an  appel- 
late court  can  be.  It  is  upon  this  wholesome 
principle  that  tlils  court  has  said  that  the 
trial  court  has  an  Inherent  power  to  grant  a 
new  trial  to  the  end  that  Justice  may  be  at- 
tained. Sylvester  v.  Olson,  63  Wash.  285, 
115  Pac.  175.  We  have  held  by  an  unbroken 
line  of  decisions  that  a  motion  for  a  new 
trial  is  necessarily  addressed  to  the  sound 
discretion  of  the  trial  court,  and,  .when  the 
motion  has  been  granted  for  insufficiency  of 
evidence,  the  order  will  not  be  disturbed  un- 
less the  evidence  is  undisputed  or  the  dis- 
cretion has  been  clearly  and,  as  said  In  one 
case,  grossly  abused." 

Upon  the  entire  record,  we  conclude  that 
no  question  of  law  decided  by  the  trial  Judge 
in  granting  the  new  trial  is  now  before  us 
for  review,  and  that  no  abuse  of  discretion 
npon  his  part  has  been  shown. 

The  judgment  is  aflBrmed. 

MOUNT,  GOSS,  and  PARKER,  JJ..  con- 
cor. 


WARD  et  aL  v.  PANTAQGS  et  aL 

(Supreme  Court  of  Washington.   April  28, 
1913.) 

COHTBACTB  (|  280*)— Hi  ATI  It  O  AHD  PLUUB- 

iHO  Ststems— Installation— Defects. 
Where  plaintiffs  installed  heating  and 
plimibing  syBtema  in  defendaDt's  house  in  strict 
conformity  with  the  plana  and  specificationa, 
but  the  work  was  unfit  because  of  defects  in 
the  plans  and  specifications,  such  insufficiency 
was  no  defense  to  plaintiffs*  action  for  the 
price. 

[Ed.  Note.— Kor  other  cases,  see  Contracts, 
Cent  Dig.  SS  1240-1280;  Doc.  Dig.  {  280.»] 


Department  1.  Appeal  from  Superior 
Court,  King  Coanty ;  Ralph  Kauffman, 
Judge. 

Action  by  John  J.  Ward  and  another,  do- 
ing business  as  Ward  &  Scberer,  against  Al- 
exander Pantages  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.  Affirmed. 

John  E.  Ryan  and  Grover  B.  Deemond, 
both  of  Seattle,  for  appellants.  John  W. 
Roberts,  of  Seattle,  for  respondents. 

CROW,  C  J.  Two  actions  to  foreclose 
liens  upon  real  estate  in  the  city  of  Seat- 
tle were  commenced  by  John  J.  Ward  and 
John  A.  Scberer,  copartners  as  Ward  & 
Scberer,  against  Alexander  Pantages,  Lois 
Pantages,  his  wife,  E.  Horton,  and  others. 
In  the  first  action  plaintiffs  claimed  a  bal- 
ance due  npon  a  plumbing  contract,  and  In 
the  second  a  balance  due  upon  a  heating 
contract  The  actions  were  consolidated  and 
tried  together.  In  1900  the  defendants  Pan- 
tages and  wife  built  a  residence  in  the  city 
of  Seattle^  The  plans  and  Q>eclficatl(nu  were 
prepared  by  their  arcbltects,  imder  whose 
superintendence  the  building  was  erected. 
PlaintUEa,  as  anbcontraetors,  agreed  to  In- 
stall the  plomblng  in  accordance  with  the 
plans  and  spedflcatlons,  which  called  for  the 
Installation  of  tt^ts  of  a  cotain  type. 
Plaintifls  also  contracted  to  install  the  hea^ 
ing  plant  Defendants  contend  that  the  toi- 
lets were  Improperly  Installed;  that  they 
could  not  be  need ;  and  that  It  was  necessa- 
ry to  replace  than  with  toilets  of  a  different 
type.  Tbey  also  contend  that  the  heaUng 
plant  was  defective;  that  the  adopted  sys- 
tem, which  was  suggested  and  goaranteed 
by  platntlfbi,  was  improper  and  Insidlcient; 
and  that  extensive  changes  had  to  be  made 
before  it  would  do  Batlsfactory  work.  Ooun- 
terclalms  for  damages  were  pleaded  de- 
fendants in  each  action.  The  trial  court 
made  flndings  upon  which  a  final  Judgment 
of  foreclosure  was  entered  in  plaintUh'  fa- 
vor for  ¥826.08,  with  Interest  and  attorney's 
fees,  upon  the  plumUng  contract,  and  tor 
$1,891.02.  with  Interest  and  attorneys  Ceee, 
npon  the  heating  contract,  including  some 
extras.  The  defeudants  Pantages  and  wife 
have  appealed. 

After  a  careful  examination  of  ttie  plead- 
ings and  evidence,  we  conclude  that  issues  of 
fact  only  are  involved.  The  substance  of  ap- 
pellants* contention  is  that  the  respondents 
did  not  perform  the  work  of  plumbing  In  a 
workmanlike  and  skillful  manner,  and  that 
as  to  the  heating  plant  the  system  suggest- 
ed and  warranted  by  them  was  defective  and 
insufficient  Respondents  contend  as  to  the 
plumbing  that  the  architects  specified  the 
toilets  to  be  installed;  that  those  specified 
were  not  practical  for  dwelling  houses ;  that 
respondents  Installed  them  as  specified;  tliat 
appellants  and  their  architects  Insisted  up- 
on the  particular  type  adopted;  that  re- 
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spondents  followed  their  Instructions;  that 
the  toilets  afterwards  proved  to  be  funda- 
mentally wrong;  and  that  appellants  did 
not  attempt  to  repair  them,  but  removed 
them  and  substituted  others.  As  to  the  beat- 
ing plant,  respondents  contend  that  they  no- 
tified '  appellants  and  their  architects  that 
the  plans  adopted  were  not  practicable;  that 
CCTtaln  air  chambers,  constructed  under  the 
architect's  direction,  were  of  Insufficient  size ; 
that  respondents  in  all  respects  followed  the 
architects'  directions ;  and  that  the  fault,  if 
any,  was  not  respondents',  but  that  of  the 
architects.  The  trial  court,  in  substance, 
found  that  respondents,  as  subcontractors, 
entered  into  a  verbal  agreement  for  the  in- 
stallatiOD  of  the  plumbing;  that  In  pursu- 
ance thereof  they  performed  the  work,  fur- 
nished material,  and  Installed  the  system; 
that  work  was  completed  on  December  4, 
1B09,  in  accordance  with  the  specifications 
prepared  by  appellants'  architecta,  who  were 
in  charge  of  the  work;  and  that,  If  the 
plumbliv  syatem  failed,  the  &alt  was  not  re- 
BpondeDta',  but  was  due  ettber  to  defective 
plans  and  specifications  or  to  Improper  and 
erroneous  instmetlonB  given  to  respondents 
by  the  aicbltecte.  The  court  fnrtliw  found 
that  prior  to  May  10,  190d,  reepondents  en- 
tered Into  a  contract  witti  appellants  and 
th^  architects  for  the  Installation  of  the 
heating  plant  In  accordance  witli  the  plans 
and  spetdflntlons,  which  have  at  all  times 
been,  and  are  now,  In  appeJlants*  posses- 
sion; that  respondents  followed  all  Instruc- 
tions of  the  architects  who  were  in  fdiarge  of 
the  work;  that  respondoits  advanced  their 
time  and  money  in  good  fiiltb;  that  the 
work  which  thc^  did  was  done  In  a  work- 
manlike manner ;  and  that  If,  as  It  was  orig- 
inally installed,  the  heating  plant  fiUled  to 
perform  Its  functions,  such  failure  was  sole- 
ly Oie  fault  of  the  architects,  wlu>  were  ap- 
peHants*  agents. 

Appellants  earnestly  contend  that  the  sys- 
tems adopted,  especially  for  the  heating 
plant,  were  suggested  and  warranted  by 
respondents.  This  respond^ts  deny.  The 
evidence  upon  the  issue  thus  raised  was  re- 
solved by  the  trial  court  in  reepimdents'  ta,- 
vor.  If,  as  respondents  contend,  and  the  tri- 
al court  properly  found,  the  plans  were 
adopted  by  appellants'  architects,  all  that 
the  respondents  can  be  held  to  have  war- 
ranted was  that  tbey  would  install  the  sys* 
tems  in  a  workmanlike  manner,  in  strict 
compliance  with  the  adopted  plans,  and  there 
is  sufficient  evidence  to  sustain  the  finding 
tbat  this  was  done.  We  conclude  from  the 
evidence  that  respondents  made  no  warranty 
of  the  systems  adopted,  but  that  their  only 
warranty  was  to  install  them  in  strict  com- 
pliance with  the  plans  and  specifications, 
which  they  did.  "Where  the  builder  per- 
forms  his  work  strictly  In  conformity  with 
plans  and  specifications,  he  ia  not  liable  for 


defects  in  the  work  that  are  due  to  faulty 
structural  requirements  contained  In  such 
plans  and  specifications,  and  may  recover  un- 
der the  contract,  unless  he  has  warranted 
that  the  plans  and  spedflcatlons  are  correct 
*  •  • "  61  Cyc  63.  MacKnIght,  eta,  Co. 
T.  Mayor,  160  N.  Y.  72,  64  N.  E.  661;  Tide 
Water,  etc.,  Co.  v.  Hammond,  .  144  App.  Div. 
920,  129  N.  Y.  Supp.  355. 

In  Rosenblum  v.  New  York  Butchers* 
Dressed  Meat  Co.,  61  Misc.  Rep.  263,  113  N. 
Y.  Supp.  604,  the  plalntUt  entered  into  a 
contract  whereby  he  agreed  to  construct 
folding  lift  gates  across  a  street  and  side- 
walk according  to  certain  specifications,  and 
further  contracted  that  the  gates  should  be 
of  first  class  workmanship  and  material  and 
should  operate  satisfactorily  when  erected. 
The  gates  were  constructed  in  strict  com- 
pliance with  the  plana  and  specifications,  but 
proved  to  be  a  failure  in  their  operation. 
In  reversing  a  Judgment  against  the  con- 
tractor. Ford,  J.,  said:  "Defendant  contends 
that  the  agreement  of  the  plalntlCT  that  the 
gates  'shall  operate  satlsfoctortly  when  erect- 
ed' Is  absolute  and  covers  the  practicability 
of  the  structure.  The  plaintUt  Insists  that 
the  agreement  waa  satisfied  when  he  pro- 
duced gates  that  would  operate  as  wdl  as 
any  such  gates  could  be  made  to  operate. 
The  former  contention  goes  to  the  design  as 
well  as  to  the  actual  construction;  the  lat- 
ter throws  the  responsibility  of  the  design 
onto  the  defendants  and  charges  the  plaln- 
tlCF  only  with  the  obligations  of  proper  ma- 
terials, workmanship,  and  construction  ac- 
cording to  that  design.  It  seems  to  me  that 
the  plaintiff's  contention  is  the  more  reason- 
able one,  both  In  the  light  of  the  evidence  ad- 
duced by  the  plaintifT  (the  only  evidence  we 
have  before  us  on  this  appeal)  and  on  the 
authority  of  MacKnIght  Fllntlc  Stone  Co.  v. 
Mayor,  etc,  160  N.  Y.  72,  54  N.  B.  661-  The 
judgment  should  be  reversed." 

The  evidence  before  us  sustains  a  finding 
that  respondfflta  completed  their  contracts  In 
strict  accordance  with  the  plans  and  spec- 
ifications. 

The  Jndginent  la  afllnned. 

MOUNT.  GOSE,  and  PABKBR,  33.,  eon- 
cnr. 


BASTELU  V.  HENRY  et  aL 

(Supreme  Court  of  Washington.   April  28. 

1913.)  ^ 

1.  TRIAX  (5  252*)— BVIDENCB— 1NSTBUCTI0N8. 

Where,  in  an  action  for  injuries  to  an  em- 
pIoy£  pushed  from  the  footboard  of  a  dinkey 
engine  by  an  iron  rod  placed  od  the  footboard, 

the  employe  testified  that  he  did  not  know  who 
placed  the  rod  there,  and  the  foreman  stated 
that  be  saw  the  employ^  place  it  there,  a  charge 
that,  if  tiie  foreman  told  the  employ^  to  ride 
on  the  footboard,  the  employ^  could  assume  that 
it  would  not  be  unsafe,  and,  if  it  was  made  un- 
safe by  reason  of  any  act  of  the  foreman  placing 
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the  rod  thereon,  the  employfi  conld  recover,  was 
erroneooB  because  Bubmitting  to  the  jury  the 
qnestion  whether  the  footboud  was  made  un- 
safe by  the  act  of  the  foreman,  though  there  was 
no  evidence  on  the  issue. 

Ilfid.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  SS  505,  K9tM}12;  Dec.  Dig.  8  2527] 

2.  Tbzal  (I  300*)— Btidehcb— VBSDipr. 

A  Tetdlct  must  be  based  on  the  evidence, 
and  the  jury  may  not  indulge  in  QDnjectnre. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  $i  731,  742 ;  Dec  Dig.  $  800.*] 

8.  Tkiai:.  (8  252*)— iNBTBucnoNs— Evidence. 

It  is  error  to  submit  a  vital  issue  to  the 
Jury  when  there  is  no  evidence  pertaining  there- 
to, and  a  specific  request  has  been  made  to 
withdraw  it  from  the  jury. 

tEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  88  506,  6»0-ttl2;  Dec.  Dig.  8  262.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County:  Wilson  R.  Gay,  Judge. 

Action  by  Dominic  Rastelll  i^lnst  U  C. 
Henry  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeaL  Berersed  and 
remanded  for  new  trlaL 

Peters  &  Powell  and  George  E.  de  Stelg- 
uer,  all  of  Seattle,  for  appellants.  Burton  £1. 
Bennett,  of  Seattle  for  respondent 

MAIN,  J.  This  Is  an  action  brought  for 
the  purpose  of  recovering  damages  for  per- 
sonal injuries.  The  defendants  were  con- 
tractors doing  railroad  construction  work. 
At  the  time  of  the  injury  they  were  con- 
structing at  Earllngton,  Wash.,  tor  the  Chi- 
cago, Milwaukee  &  Puget  Sound  Railway 
Company,  switch  tracks  in  the  switeh  yards 
located  at  that  place.  The  method  of  opera- 
tion was  briefly  this :  By  m«ins  of  a  steam 
shovel,  earth  was  taken  from  the  pit  placed 
In  dump  cars,  and  then,  by  means  of  what 
Is  known  as  a  dinkey  engine,  trani^rted 
some  distance  up  the  track  where  the  sides 
of  the  dump  cars  were  looa^ied  and  the  dirt 
fell  on  either  side  of  the  track  Just  outside 
of  the  rails.  This  caused  ridges  or  mounds  of 
earth  to  exist  near  the  track.  The  track 
was  of  substantial  construction,  having  been 
buUt  with  the  rails  and  ties  which  were  to 
remain  upon  the  ground  for  a  switching 
track. 

About  September  14, 1911,  the  plalnUfC  was 
employed  by  the  defendants  as  a  labors,  and 
a  day  or  two  thereafter  was  placed  at  work 
in  the  pit  where  his  duUes  were  to  assist  in 
moving  forward  the  steam  shovel  as  occa- 
sion might  require.  There  were  with  him 
three  other  pit  men  and  a  man  who  was 
designated  as  a  "coal  man." 

On  the  morning  of  the  21st  the  forenuut 
directed  all  the  men  that  were  working  in 
the  pit  to  get  two  pinch  bars  and  some  oth- 
er articles  and  place  them  upon  the  dinkey 
engine,  which  was  then  standing  near  the 
steam  shovel;  the  purpose  being  to  go  about 
a  half  mile  up  the  track  and  there  place  up- 
on the  track  a  plow  car  which  had  been  de- 
livered at  that  point;  a  plow  car  being  a 
car  which  would  be  used  for  leveling  down 


the  bumps  or  mounds  of  earth  at  the  side  of 
the  trade  already  referred  to.  In  response 
to  the  direction  of  the  foreman,  the  pinch 
bars  and  other  articles  were  brought  out  of 
the  pit  by  the  men  therein.  The  men  then 
got  aboard  the  engine,  four  of  them  on  the 
running  board  at  the  rear,  two  on  either  side 
of  the  center.  The  plalntUf  took  a  place  on 
the  footboard  in  front  at  the  left  he  claims, 
at  the  express  direction  of  the  foreman. 
This  the  foreman  specifically  denies.  One  of 
the  pinch  bars  had  by  some  one  been  placed 
upon  the  footboard  where  the  plaintiff  stood. 
The  running  board  and  footboard  were  each 
about  seven  feet  long.  Above  each  was  a 
heavy  timber,  commonly  called  the  "dead- 
wood."  The  engine  started  up  the  track  with 
the  men  In  the  places  Indicated;  the  engi- 
neer and  the  foreman  in  the  cab.  After  go- 
ing some  distance,  crossing  the  main  line  of 
the  railroad  track  and  at  a  point  about  300 
feet  beyond,  the  pinch  bar,  which  was  an  Iron 
rod,  wedge  shaped  at  one  end  and  round  at 
the  other  and  atwut  four  or  five  feet  long, 
wblch  had  been  placed  on  the  footboard, 
gradually  Jostled  outward  until  the  end 
thereof  came  in  contact  with  the  mounds  of 
earth  at  the  side  of  the  track.  This  caused  it 
to  push  the  feet  of  the  plaintiff  off  the  foot- 
board. He  fell  upon  the  track  and  the  ei^ 
glne  passed  over  one  limb,  severing  it  or  lac- 
erating It  in  such  a  manner  that  it  was  neo 
essary  to  be  amputated  above  the  knee. 

The  plaintiff  claims  that  the  defendants 
were  negligent  In  that  the  engine  was  op- 
erated at  an  excessive  rate  of  speed;  that 
the  track  was  uneven  and  unsafe;  that  the 
leaving  of  the  mounds  at  the  side  of  the 
track  on  which  the  md  at  the  pinch  bar 
caught  was  an  unnecessary  baiard  and  a 
dangerous  risk ;  and  that  the  pinch  bar  had 
been  placed  npon  the  footboard  either  by 
the  foreman  himself  or  at  his  ergreBB  direc- 
tion and  conmiand.  The  plaintiff  when  ask- 
ed the  direct  anestion  as  to  who  placed  the 
pinch  bar  upon  the  footboard,  stated  that 
he  did  not  know.  The  foreman,  when  asked 
the  same  question,  stated  that  he  saw  the 
plaintiff  place  it  tiiere  htmseif.  There  Im  no 
other  evld^ce  In  the  record  on  this  QDesti^m, 

The  case  was  tried  to  the  court  and  a 
Jury,  and  a  verdict  for  the  plalnttff  returned. 
Motion  tot  new  trial  being  ovenruled.  Judg- 
ment was  entered  on  the  verdict  from  which 
the  defendants  appeaL 

Error  is  assigned  in  the  refusal  of  the 
court  to  give  requested  Instmctlcnu  and  aa 
to  Instructions  gtren.  Two  ot  these  will  be 
noticed. 

[1]  The  court  was  requested  by  the  arod- 
lants  to  instruct  the  Jury  that  there  was  no 
evidence  that  the  foreman  tfther  placed,  or 
caused  to  be  i>laced  the  pinch  bar  on  the  foot- 
board in  front  of  the  o^ine^  and  that  unless 
they  found  that  the  appellants  were  guUtg  of 
some  other  act  of  negligence  charged  In  the 


•Ver  ether  eMSB  Me  Muneteple  and  Motion  NUMBBR  in  Deo.  Dig.  ft  An.  Dl^  K«gr-HOh  SerlM  ft  Rep'r  Indesv 


Digilized  by 


Google 


Wash.) 


THOBESEN  T.  ST  PAUL 


A  TA.COMA  LUMBER  OO. 


646 


complaint,  they  should  return  a  Terdtct  for 
the  appellants.  This  request  was  In  the  fol- 
lowing form:  "There  is  no  evidence  in  this 
case  by  which  the  defendants  can  be  held 
responsible  for  the  placing  of  a  pinch  bar  up- 
on the  front  end  of  the  engine,  and,  if  you  do 
not  find  by  a  preponderance  of  the  evidence 
some  other  acts  or  omissions  constituting 
negligence  on  the  part  of  the  defendants  In 
this  action,  thai  yon  imut  find  for  the  de- 
f  aidants." 

The  court  did  not  give  the  instruction  re- 
quested either  in  form  or  substance,  but  did 
give  an  Instruction  as  follows :  "If  you  fur- 
ther believe  from  the  evidence  that  the  fore- 
man told  the  plaintiff  to  ride  upon  the  front 
part  of  the  engine  and  directed  him  so  to  do, 
then  the  plaintiff  In  this  case  would  have  a 
right  to  assume  and  believe  ttiat  it  would  not 
be  an  unsafe  place  to  ride,  and  if  it  was 
made  unsafe  to  ride  by  reason  of  any  act  of 
the  foreman,  such  aa  the  placing  thereon  of 
pinch  bars  or  frogs  by  the  foreman  or  super- 
intendent In  charge,  and  that  this  became  the 
proximate  cause  of  his  injury,  then  the  mas- 
ter would  be  responsible  in  compensatory 
damages."  The  Instruction  given  In  effect 
submitted  to  the  Jury  the  question  whether 
or  not  the  place  where  the  plaintiff  was  rid- 
ing was  made  unsafe  by  the  act  of  the  fore- 
man in  placing,  or  causing  to  be  placed,  the 
pinch  bar  where  it  was.  The  question  as  to 
who  placed  the  pinch  bar  on  the  footboard  is 
vital,  for  If  It  were  an  act  of  the  plaintiff 
himself,  or  of  any  of  his  fellow  workmen, 
and  was  the  proximate  cause  of  the  accident, 
there  would  be  do  liability  on  the  part  of  the 
appellants.  As  above  stated,  there  was  no 
evidence  as  to  how  the  pinch  bar  came  to  be 
where  It  was,  except  that  of  the  foreman, 
who  testified  that  the  plaintiff  himself  plac- 
ed It  there.  This  would  not  be  sufficient  to 
Justify  submitting  to  the  Jury  the  question 
as  to  whether  the  foreman  either  placed  or 
caused  it  to  be  placed  where  It  was.  The 
Jury  could  not  find  that  the  act  of  placing 
the  pinch  bar  upon  the  footboard  was  charge- 
able to  the  foreman,  and  thereby  to  his 
principals,  without  Indulging  in  guess  and 
conjecture. 

[2]  Verdicts  must  be  based  upon  evidence 
and  not  upon  surmise.  In  Jock  v.  Columbia 
&  Puget  Sound  B.  Co.,  63  Wash.  437,  102 
Pac.  405,  it  is  said:  "Outside  of  the  fact 
that  WUUams  testified  positively  that  he  did 
not  remove  the  stake,  the  testimony  of  the 
respondent  did  not  make  a  prima  facie  case 
on  that  proposition,  and  the  Jury  could  not 
reach  the  conclusion  that  Williams  did  re- 
move the  stake,  without  resorting  to  guess- 
work and  surmise.  Of  course  it  is  well  es- 
tablished that  the  Jury  is  the  Judge  of  the 
credibility  and  reasonableness  of  the  testi- 
mony. But  it  Is  Just  as  well  established 
that  verdicts  must  be  based  on  facts  proven, 
and  not  on  speculation  and  surmise." 

[S]  It  is  error  to  submit  a  vital  issue  to 


the  Jury  when  there  ia  no  evidence  pertain- 
ing thereto,  and  a  specific  request  has  been 
made  to  withdraw  the  same  from  the  Jury's 
consideration.  The  requested  Instructions 
should  have  been  given.  In  Tergeson  v.  Boh- 
Inson  Mi^  Co.,  48  Wash.  300,  93  Pac.  430. 
it  la  said:  "This  Instruction  does  not  cure 
the  error  above  mentioned,  as  it  submits  an 
Issue  not  authorized  by  the  evld^ce  tending 
to  confuse  the  Jury.  Had  the  Jury,  in  an- 
swer to  special  interrogatories,  fonnd  (1> 
that  the  appellant  had  not  failed  to  properly 
Instruct  or  warn  the  resiwndent,  (2)  that  It 
had  performed  Its  duty  In  furnishing  a  prop- 
er saf^uard  for  the  top  head  of  the  ma- 
chine, but  (3)  that  the  belt  shifter  was  not  a 
proper  appliance  for  the  purpose  for  which 
it  was  intended,  a  general  verdict  for  re- 
spondent, upon  the  evidence  before  us, 
would  not  be  permitted  to  stand.  Tet  we  are 
unable  to  say  that  the  Jury  did  not  reach  its 
verdict  In  this  manner." 

The  Judgment  will  be  revised,  and  the 
cause  remanded  for  new  tilaL 

MOUNT,  MORBIS,  and  BLLIS,  JJ.,  eon- 
cur. 


THOBESEN  v.  ST.  PAUL  ft  TACOMA 
LCMBEB  OO. 

(Supreme  Court  of  Washington.    April  18, 
1913.) 

1.  Neolioehce  Q  136*>— Cohtribittobt  Neo- 

UGENCB— JUET  QUEanoN. 

In  an  action  against  the  seller  of  Inmber 
for  injuries  to  a  stevedore  employed  by  a  con- 
tractor for  the  job  to  lielp  load  the  lumber  into 
a  vessel,  by  the  seller's  lumber  car  runcing  off 
the  tramroad  and  the  lumber  falling  upon  plain- 
tiff, whether  plaintiff  was  guilty  of  contribu- 
tory negligence  Md  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  277-353;  Dec  Dig.  {  136.*1 

2.  NEOUOENCB  (i  72*)— INJUBIES— CONTBIBU- 
TOBY  NBOUOEKfS. 

One  was  entitied  to  act  upon  appearances 

in  stopping  a  runaway  ttam  car  In  an  emergen- 
cy, and  was  not  negligent  if  he  acted  as  a  rea- 
sonably prudent  person  under  the  drcomstanc- 
es,  though  he  may  have  been  deceived  aa  to  the 
danger. 

[Ed.  Notfc— BVir  other  cases,  sse  Negllgenoe, 
Cent  Dig.  H  88,  100;  Dec.  Dig.  |  72.*] 

3.  Neqligencb  <S  ise*)— Jubt  Question. 

Negligence  la  a  question  of  law  only  when 
the  facts  authorize  but  one  inference,  and  is  for 
the  jury  if  different  minds  might  honestiy  reach 
a  different  conclurion. 

[Eld.  Note.— For  other  caies,  aee  NMllgeiios, 
Cent  Dig.  H  277-S68:  Dee.  Dig.  f  m,*} 

4.  NEOUOBNCB  (I  132*)— CoNTSIBtlTOBT  Nw- 

uoENOB— Evidence. 

In  an  action  by  an  employd  of  a  contractor 
to  load  a  vessel  with  lumber,  against  the  seller 
of  the  lumber,  for  iujnries  by  a  tram  car  load 
of  the  lumber,  which  fdl  on  him  while  trylnff 
to  stop  the  car,  evidence  by  plaintiff  that  he 
tried  to  stop  tiie  car  because  he  thought  that 
injury  might  result  to  persons  or  property  if 
the  car  reached  the  end  of  the  track  widont 
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being  itopped  was  admisdble  on  tb«  qoestion  of 

contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  257-266;  Dec.  Dig.  S  132.*] 

6.  Evidence  (J  151*)— Motive. 

Whenever  motive,  belief,  or  intention  is 
material,  the  direct  teatlmooy  of  the  person  as 
to  what  hl>  motive,  belief,  or  intentiOD  was,  is 
competent 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  g  440;  Dec  Dig.  S  161.*] 
&  Tbial  (|§  140,  142*)— QuEsnOHB  foe  Jubt 

—Witnesses. 

The  credibility  of  witnesses  and  &o  infer- 
ences to  be  drawn  therefrom  is  for  the  jury  in 
the  trial  coort 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  334,  335,  337;  Dec.  Dig.  U  1^0,  142.*] 

7.  Neougbncb  a  2*>— Nature. 

Negligence  arises  only  from  an  omission  of 
duty. 

[Ed.  Note.— For  other  cases,  see  N^ligence, 
Cent  Dig.  U  3,  4 ;  Dec  Dig.  |  2.*] 

8.  NEOUOBnCB  (g  62*)  —  DiFBCnvK  AppU- 
ANCBS— WaENINO. 

It  was  the  duty  of  a  lumber  company  to 
inform  an  employ^  of  a  contracting  stevedore, 
engaged  In  loading  lumber  for  the  stevedore 
from  a  tram  car,  of  the  fact  that  one  rail  of 
the  track  was  shorter  than  the  others  and  of 
the  want  of  bumpers  on  the  car,  or  of  the  grade 
in  the  track,  if  those  things  added  to  the  dan- 
ger of  the  work;  his  coemploy^s  not  being  re- 
quired to  inform  him  thereof. 

[Ed.  Note.— For  other  cases,  see  N^Ugence, 
Cent  Dig.  I  «6;  Dec  Dig.  |  62.*] 

9.  Tbial  (|  194*)— IirsnucnoNB. 

A  requested  instruction,  that  one  Injured 
from  lumber  falling  from  a  tram  car  could  not 
recover  if  he  was  apprised  of  the  approach  of 
the  car  in  time  to  avoid  injury  tberetrom,  and 
could  have  avoided  it,  was  properly  refused, 
where  the  evidence  made  it  a  jury  question 
whether  the  injured  person  was  negligent  in 
trying  to  stop  the  car. 

[Ed.  Note.— For  other  casea,  see  Trial,  Cent 
Dig.  »  413,  436.  439-441.  446-164,  466-466; 
Dec  Dig.  f  194.*] 

10.  Negligence  (5  61*)— Pboxiuate  Cause— 

CONCUBBBNT  NBGLIOENCE. 

If  plaintiff  was  injured  by  the  ne|liRence 
of  defendant,  the  latter  is  liable  for  the  injuries 
irrespective  of  whether  the  negligence  of  others 
also  contributed  to  the  injuries. 

[Ed.  Note. — For  oQter  cases,  see  Negligence, 
Gent  Dig.  U  74,  75;  Dec  Dig.  f  61.*] 

11.  TOBTS  0  22*)— Joint  Tobt-Feabobb— Lia- 

BlUTT. 

A  recovery  may  be  had  against  all  joint 
tort-feasors  jointiy,  or  against  a  number  less 
than  the  whol& 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent 
Dig.  H  29,  31;  Dec.  Dig.  |  22.*J 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  Miles  U  CliCford,  Judge. 

Action  by  Louie  Thoresen  against  the  St. 
Paul  &  Tacoma  Lumber  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed  upon  remittitur ;  otlierwise  reversed 
and  remanded. 

Clayton  Ohapman  and  L.  H.  Bailee,  both 
of  Tacoma  (F.  S.  Blattner  and  Herbert  S. 
Origgs,  iMth  of  Tacoma,  of  coans^),  for  ap- 
pellant Bates,  Peer  &  Peterson,  of  Tacoma, 
for  respondent 


FULLBRTON,  J.  In  this  action  the  re- 
spondent, Louie  Thoresen,  recovered  against 
the  appelant,  St.  Panl  ft  Tacoma  Lumber 
Company,  damages  In  the  sum  of  $15,000 
for  personal  injuries  received  wliile  at  work 
as  a  stevedore  upon  the  ai^lant^s  docks, 
assisting  in  loading  lumber  upon  an  ocean- 
going vessel. 

The  evidence  tended  to  «how  that  the  ap- 
pellant sold  a  ca^  of  lumber  to  the  Charles 
Wilson  Cinnpany  agreeing  to  dellv^  Uie  same 
on  its  own  dock  within  reach  of  shot's  tackle. 
The  stevedoring  firm  of  Rothsdilld  ft  Go. 
contacted  to  load  the  lumber  onto  the  vessel, 
and  empl(^ed  the  respondent  with  some  45 
others  to  assist  in  the  work.  Tba  respondent 
began  wcnrk  on  the  morning  of  the  day  he 
was  Injured.  At  that  time  he  found  quite  a 
quantity  of  lumber  piled  upon  the  dock,  and 
he,  together  with  one  Tellefson,  was  directed 
to  pile  the  lumber  Into  sling  loads  prepara- 
tory to  hoisting  it  onto  the  vessd.  Later  on 
In  the  day  the  appellant  begw  to  bring  lum- 
ber onto  the  dodc  from  Its  millyards,  and 
the  respondent  and  his  co^borer  were  di- 
rected to  unload  the  cars  wltich  brought  the 
lumber  to  the  dodt  These  cars  bad  flat  tops 
which  were  about  four  feet  wide  and  tAgbt 
feet  long,  set  upon  two  sets  of  trucks  of  two 
wheels  each,  placed  about  four  feet  apart 
They  ran  on  a  tra<^  something  similar  to 
that  of  an  ordlnacy  railroad.  The  track  end- 
ed on  tlte  dodc  wlt)dn  a  few  feet  of  the  side 
where  tlte  vessel  which  was  bel^g  loaded 
was  anchored.  Some  120  feet  back'  towards 
the  lumber  yards  of  the  appellant  there  was 
a  rise  or  elemtion  in  the  track  above  its 
common  level  of  some  15  Inches,  giving  the 
track  a  gradual  slope  downwards  towards 
the  dock  for  about  60  fe^  from  irtitch  point 
to  the  end  of  the  trade  It  was  again  compare 
atively  levti.  Loaded  cars  were  broni^t  to 
the  top  of  Uie  rise  from  the  appellantfs  lum- 
ber yards  by  hOTses,  where  they  were  blocked 
and  left  until  such  time  as  tlie  stevedores 
got  ready  to  unload  them.  When  it  was  de- 
sired to  unload  the  cars,  tlie  stevedores  push- 
ed them  by  hand  to  such  place  on  the  dock 
as  they  deemed  It  most  convenient  for  that 
purpose.  The  lumber  b^ng  carried  by  the 
cars  at  the  time  of  the  accident  to  the  re- 
spondent consisted  of  timbers,  10  Indies  by 
10  Inches  in  sine,  ranging  In  length  from  8  to 
20  feet  The  timbers  woe  Utaded  on  the 
cars  in  tiers,  having  a  width  ot  5  pieces  and 
a  height  of  6  piecesL  Tbe  load  was  usually 
secnred  on  the  car  by  small  pieces  ot  boards 
called  "binders"  laid  across  the  load  between 
the  tiers,  and  sometimes  by  stays  or  over- 
riders placed  across  the  top  of  the  load.  One 
of  the  end  rails  o€  the  track  on  which  the  re- 
spondent was  working  was  about  20  Indies 
shorter  tlian  the  corresponding  rail  on  the 
other  Bide,  and  no  buffer  or  block  ot  any 
kind  was  placed  to  prevent  the  cars  tnm 
running  oit  tlie  end  ot  the  trodt 

Just  prior  to  the  happening  of  the  acd- 
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dent,  the  respondent  and  bis  colaborer  on- 
loaded  a  car,  and  i^ed  tbe  lumber  to  the 
side  of  the  track  and  some  three  or  four  feet 
there^m.  As  they  flolshed  their  work  and 
lifted  the  unloaded  car  from  the  track  pre- 
paratory to  bringing  In  another  loaded  car 
down  the  Incline,  the  respondent  observed  a 
loaded  car  coming  down  the  Incline  from  the 
rise  in  the  track  at  a  considerable  speed. 
Fearing,  aa  he  testified,  that  the  car  might 
run  off  the  end '  of  the  track  and  destroy 
property,  or  kill  or  injure  some  one,  he 
gathered  a  plank  and  endeavored  to  stop  the 
car  by  placing  the  board  In  front  of  the  bind 
wheel.  This  he  did  twice,  the  car  running 
over  the  board  each  time  without  stopping. 
He  then  prepared  to  place  the  block  for  the 
third  time,  when  the  front  wheel  of  the  car 
ran  ott  the  end  of  the  short  ral>  and  turned 
over  sufficiently  to  cause  a  part  of  the  load 
to  fall  off.  The  falling  lumber  caught  the 
appellant  between  the  car  and  the  lumber 
pile  which  had  been  placed  along  the  side 
of  the  track,  crushing  and  breaking  both  of 
bis  legs  and  otherwise  bruising  his  body ;  be- 
ing the  injuries  for  which  he  sues. 

The  car  causing  the  injury  was  brought  to 
the  top  of  the  grade  by  one  of  the  appellant's 
teamsters,  and,  according  to  the  respondent's 
testimony,  was  let  loose  by  the  teamster  and 
allowed  to  run  down  the  incline  without 
warning  and  contrary  to  the  usual  custom, 
and  was  not  observed  by  the  resiwndent  un- 
til it  was  almost  upon  him.  The  respond- 
ent's testimony  tended  to  show,  also,  that 
the  load  was  without  the  usual  binders,  and 
consequently  more  liable  to  fail  ofiT  than  it 
would  have  been  had  it  been  loaded  in  the 
usual  way.  On  these  facts,  and  the  further 
facts  that  one  of  the  end  rails  was  shorter 
than  the  other  and  there  was  no  buffer  to 
prevent  the  car  from  leaving  the  rails  en- 
tirely, the  respondent  bases  his  claim  of 
negligence  on  which  he  predicates  his  right 
to  a  recovery. 

Answering  the  complaint,  the  appellant 
denied  all  of  its  material  allegations,  and  set 
op  afl^matively,  in  separate  defenses,  con- 
tributory negligence,  assumption  of  risk,  and 
that  the  respondent's  Injuries,  if  any  he  re- 
ceived were  caused  by  the  carelessness  and 
negligence  of  his  fellow  servants.  On  the 
trial  at  the  conclusion  of  the  evidence  the 
appellant  moved  for  a  directed  verdict  on  the 
ground  that  the  evidence  showed  conclusive- 
ly that  the  respondent  bad  directly  and  proxi- 
mately contributed  to  his  own  Injury.  The 
appellant  also  after  the  entry  of  judgment 
moved  to  set  the  same  aside  on  the  ground 
of  irregularity,  and  on  certain  statutory 
grounds,  all  of  whicb  motions  the  trial  court 
overruled, 

[1-1]  The  appellant  first  assigns  that  the 
court  erred  in  overmling  its  motion  for  a 
directed  verdict  In  its  favor  on  the  ground 
of  contributory  negligence  on  the  part  of  the 
rewondent  The  claim  of  contributory  neg- 
Ugenoa  Is  based  on  the  conduct  of  the  re- 


spondent while  he  was  endeavoring  to  stop 
the  car  from  which  the  lumber  fell  that  In- 
jured Mm.  Attention  is  called  to  the  tact 
that  the  lumber  pile  between  which  and  the 
car  the  respondent  found  himself  when  the 
lumber  on  the  car  started  to  fall,  and  which 
it  Is  claimed  cut  off  his  chance  of  retreat, 
was  placed  there  by  the  respondent  himself, 
also  to  the  further  fact  that  no  harm  could 
have  come,  as  the  sequel  proved,  had  the  car 
been  allowed  to  run  to  the  end  of  the  rails. 
But  notwithstanding  the  respondent's  acts 
may  not  have  been  essential  either  to  pre- 
serve the  property  from  loss  or  protect  other 
individuals  from  harm,  we  think  nevertheless 
that  the  question  whether  his  act  consti- 
tuted contributory  n^Ilgence  was  a  question 
for  the  Jury.  He  was  entitled  to  act  upon 
appearances,  and.  If  his  conduct  was  that  of 
a  reasonably  prudent  person  under  the  cir- 
cumstances, he  is  not  to  be  charged  with 
contributory  negligence  even  though  he  may 
have  been  dec^ved  thereby.  Negligence  is 
a  question  of  law  for  the  court  only  when 
there  can  be  but  one  conclusion  drawn  from 
the  facts  proven.  If  different  minds,  might 
honestly  reach  different  results  from  the 
facts,  the  question  Is  one  for  the  jury.  We 
have  set  out  the  fticts  in  our  statement  of 
the  case,  and  we  think  men  may  from  a  con- 
sideration thereof  honestly  differ  whether 
the  respondent's  conduct  Was  reckless  or  or- 
dinarily prudent 

[4, 1}  The  respondent  was  permitted  to  tes- 
tify, as  we  have  said,  to  his  motive  and 
purpose  in  attempting  to  stop  the  car,  say- 
ing that  he  thought  damage  to  property 
might  be  done  by  it  or  some  person  killed  or 
injured  if  it  was  permitted  to  reach  the  end 
of  the  rails  with  its  speed  unchecked.  It  la 
thought  that  this  evidence  Is  Inadmissible, 
but  the  rule  is  that  whenever  the  motive,  be- 
lief, or  intention  of  a  person  is  a  material 
fact  to  be  proven,  the  direct  testimony  of 
such  person  as  to  what  his  motive,  belief, 
or  IntentloQ  was,  is  competent  Here  the  par- 
ticular evidence  was  material  on  the  question 
of  the  respondent's  contributory  negligence. 
It  is  further  argued  in  this  connection,  how- 
ever, that  the  evidence  was  not  worthy  of 
credence,  and  If  exclnded  there  is  nothing  In 
the  record  to  Justly  the  respondent's  volun- 
tary exposure  of  himself  to  danger  in  his  a1> 
tempt  to  check  the  flight  of  the  car. 

[I]  It  is  claimed  that  the  evidence  la  not 
worthy  of  credence  because  given  in  testi- 
mony when  the  witness  was  called  to  the 
stand  after  the  court  and  after  he  bad  gone 
over  his  ratire  case  In  response  to  questions 
by  his  counsel  before  the  adjournment  and 
further  because  It  was  not  shown  that  there 
were  any  persona  to  be  injured  by  letting  the 
car  go  unchecked,  and  because  the  sequti 
proved  that  there  was  no  danger  of  it  run- 
ning off  the  dock  after  It  left  the  track.  But 
the  credibility  of  the  evidence,  and  the  In- 
ferences properly  to  be  drawn  from  the  man- 
ner la  which  it  la  given,  wer«  for  the  Jury ; 
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tbe  Inferences  are  not  bo  concluBlTe  as  to 
make  the  qoeatloii  one  ot  law. 

The  court  gave  the  Jury  the  following  In- 
struction: "The  answer  also  contains  an  at- 
flrmatlTe  Aefense  tiiat  the  n^Ugence  which 
caosed  the  i^IntifrB  Injuiy  was  dae  to  the 
acts  of  fellow  servants,  bat,  as  to  that,  the 
court  Instructs  you  that  there  Is  no  evidence 
to  sustain  such  defense^  and  ther6ft>Te  yon 
will  dlsr^ard  the  question  of  the  defense  of 
fellow  servant  In  considering  your  verdict" 
The  appellant  contends  that  the  Instruction 
was  erroneous  because  It  precluded  the  jury 
from  considering  whether  or  not  respondent's 
working  companions  signaled  the  respond- 
ent's teamster  to  send  the  car  causing  the  In- 
Jury  down  to  the  dock,  as  the  teamster  tes- 
tified; and  also  precluded  Uie  Jnry  from  con- 
sidering whether  Rothschild  &  Co'b  fCremao, 
or  pther  employes,  were  negligent  In  falling 
to  warn  the  respondent  of  the  danger,  If  dan- 
ger there  was,  from  the  short  rail,  the  want 
of  bumpers,  or  the  grade  of  the  track,  or 
whether  any  of  the  other  fellow  servants  of 
the  respondent  were  negligent  in  falling  to 
get  the  pile  of  lumber  out  of  the  way  be- 
tween which  and  the  car  the  respondent  was 
caught  at  the  time  of  his  injury,  or  whether 
the  respondent's  co-workman  was  negligent 
In  not  getting  to  the  car  In  time  to  stop  It. 

[7, 3]  But  negligence  arises  from  an  omis- 
sion of  duty,  and  the  respondent's  coemployfis 
owed  him  no  duty  to  Inform  him  of  the 
short  car  rail,  the  want  of  bumpers,  or  the 
grade  In  the  track.  The  duty  to  give  this  in- 
formation was  the  appellant's  or  the  Immedi- 
ate employer  of  the  respondent,  not  his  co- 
laborers  and  those  in  f^ow  service  with  him. 
Whether  the  respondent's  colaborer  did  or 
did  not  use  sufficient  diligence  to  stop  the 
car,  there  Is  nothing  In  the  record  to  show. 
It  was  shown  that  he  made  an  effort  In  that 
direction,  but  if  It  did  appear  that  his  ef- 
forts were  not  sufficiently  exacting  it  would 
be  too  much  to  say  that  the  Jury  might  de- 
termine therefrom  that  the  respondent's  In- 
juries were  chargeable  to  his  negligence  in 
that  behalf.  Moreover,  the  court  did  not 
take  from  the  Jury  the  question  whether  the 
appellant's  teamster  sent  the  car  down  the 
grade  in  response  to  a  signal  from  the  re- 
atundent's  co-workers.  On  the  contrary,  he 
stated  to  the  Jury  eiplldtly  that  If  they 
fdund  "that  the  emplor«  of  the  St.  Paul  & 
Taeoma  Lumber  Company  let  go  of  the  car 
from  which  the  lumber  fell  and  Injured  the 
plalntifl,  In  the  usual  manner  of  letting  the 
cars  go  down  the  giad^  and  in  response  to  a 
signal  from  i)lalntUf  or  some  employfi  of 
RothsdiUd  it  Co.  that  tb^  were  ready  to  re- 
cdre  the  same,  then  such  a  letting  go  would 
ccmstltute  a  delivery  to  Rothschild  &  Co.,  and 
Bothschtld  A  Ga  would  be  responsible  for  Its 
management  thereafter."  This  sufficiently 
ooTwed  the  question,  even  assuming  that  It 
was  tedmically  erroneous  to  say  that  there 
was  no  evidence  supporting  the  allegation 


that  the  respondent's  Injuries  were  due  to 
the  negllgaice  ot  a  fellow  servant 

The  aK>eUant  requested  the  following  In- 
stmctions:  **T<m  are  Instmetad  that  an  act 
Is  not  to  be  deaned  the  xwoxlmate  cause  <a 
an  Injury  unless  the  injury  was  such  a  con- 
sequence of  the  act  as  under  the  drcnmstano- 
es  of  the  case  might  and  ought  to  have  been 
foreseen  or  anticipated  an  ordinarily  rea- 
sonably  prudent  man  as  reasonably  likely 
to  flow  from  sutdi  an  act  In  other  words; 
where  the  proximate  cause  is  the  efficient 
cause  from  which  the  injury  follows  in  un- 
broken sequence  without  Intervening  cause 
to  break  the  cpntlnuity  or  ctmnection,  and  if 
in  this  case  you  should  find  teom  the  evi- 
dence that  the  defendant,  St  I^ul  tt  Tftooma 
Lumber  Company,  started  and  allovred  a  car 
of  lumber  to  start  down  an  inclined  trade 
towards  the  place  where  plalntlil  was  work- 
ing without  giving  liim  warning,  and  not  In 
obedience  to  a  signal  from  the  plaintiff  and 
his  fellow  workmen,  and  not  in  obedience  to 
any  custom  so  to  do,  and  that  such  act  was 
negligent,  still.  If  you  further  find  from  the 
evidence  that  the  plaintiff,  with  or  without 
his  coemploySs,  was  apprised  of  the  approach 
of  the  car  in  time  to  avoid  injury  therefrom, 
and  could  have  avoided  the  same,  then  you  are 
instructed  that  the  said  negligence  of  the  de- 
fendant was  not  the  proximate  cause  of  the 
Injury  to  plaintiff,  and  said  defendant,  St 
Paul  &  Tacoma  Lumber  Company,  vrould  not 
be  liable  therefor. 

"Should  you  find  from  the  evidence  that 
Rothschild  &  Co.,  or  any  of  the  employes 
of  Rothschild  &  Co.  who  were  working  with 
plalntifl,  or  plaintiff  hlms^,  by  their  own 
acts  in  handling  said  car  after  the  same  had 
been  delivered  to  them,  contributed  to  the 
conditions  which  were  the  proximate  cause 
of  the  injury  to  plaintiff,  then  such  acts 
would  bar  plaintiff  from  recovery  against 
said  St  Paul  &  Tacoma  Lumber  Company.'* 

[9]  These  Instructions  were  properly  re* 
fused.  The  first  because  of  the  clause  there- 
in to  the  effect  that  there  could  be  no  re- 
covery against  the  appellant  If  the  respon- 
dent "was  apprised  of  the  approach  of  the 
car  in  time  to  avoid  injury  therefrom,  and 
could  have  avoided  the  same,"  as  this  was 
practically  equivalent  to  an  instruction  to 
find  for  the  a^ellant  since  It  cannot  t>e 
seriously  questioned.  In  the  light  of  the 
record,  that  the  respondent  saw  the  car  In 
time  to  avoid  Injury  therefrom  and  could 
have  avoided  the  same.  His  right  to  re- 
cover, hovrever.  Is  not  to  be  tested  by  this 
fact  If,  after  observing  the  car,  his  con- 
duct In  mdeavorlng  to  stop  it  was  that  of  a 
reastmably  prudent  person,  he  is  not  gnllty 
of  contributory  negligence  or  barred  of  bis 
right  to  recover,  whil^  on  the  other  hand, 
if  his  ctmduct  In  that  behalf  was  not  that  of 
a  reasonably  prndoit  person,  lie  Is  goiltr 
of  such  negligence  and  is  barred  of  bis  tUfit 
to  recover.   The  instruction  therefor^  be- 
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cause  of  the  objectionable  feature  noted, 
was  properly  refused. 

110]  The  second  requested  Instruction 
quoted  was  also  properly  refused  as  an  in- 
correct statement  of  the  law.  The  rules  of 
law  governing  the  relations  between  master 
and  servant  have  no  application  to  persons 
who  do  not  bear  to  each  other  that  relation ; 
hence,  If  the  appellant's  negligence  contrlbut 
ed  to  the  Injury  of  the  respondent,  it  Is  lia- 
ble for  such  injury,  no  matter  whether  the 
negligence  of  others  contributed  thereto  or 
not,  or  what  were  the  relations  between  such 
others  and  the  respondent  Esklldsen  v. 
Seattle,  29  Wash.  683,  70-Pac.  64;  Williams 
r.  Ballard  Lumber  Ga,  41  Waab.  888,  83 
Pac.  323. 

[11]  It  is  claimed  that  the  judgment  Is  ir- 
regular and  should  have  been  set  aside  on 
the  appellant's  motion  because  entered 
against  the  appellant  separately  and  not 
Jointly  against  It  and  Its  codefendants  who 
made  default  But  the  appellant  and  Its 
codefendants,  if  all  were  equally  liable  to 
the  respondent,  were  joint  tort-feasors,  and 
the  rule  is  that  a  recovery  may  be  had 
against  all  of  them  jointly,  each  severally, 
or  against  any  number  less  than  the  whole. 
In  this  instance  it  was  optional  with  the 
respondent  whether  he  pursued  hla  case  to 
Judgment  against  all  <rf  the  defendants,  and 
his  falliure  so  to  do  to  not  wror  of  which 
the  codefendant  can  complain.  Doremus  t. 
Root,  23  Wash.  710-713,  68  Pac.  672,  64  L  B. 
A.  649. 

The  appellant  finally  contends  that  the 
verdict  la  excessive,  and  with  this  we  ate 
Inclined  tu  ugrea  The  respondent  was  un- 
questionably injured  seriously  and  perma- 
nently, and  the  avocattons  in  life  which 
be  has  fonn^'ly  pursued  for  a  Uvellhood  are 
no  longer  open  to  talm.  But  nevertheleas  he 
la  not  cut  off  absolutely  from  all  employment, 
and  in  fixing  the  amount  of  the  recovery 
cognizance  should  be  taken,  of  such  fact, 
and  we  think  the  Jury  did  not  sntfidently 
consider  It  We  shall  not,  however,  order 
a  new  trial  in  the  first  instance.  But  if  the 
respondent  will  within  30  days  after  ttie  re- 
mittitur from  this  court  reaches  the  lower 
court  file  in  that  court  a  written  consent 
to  acc^t  JudgnKut  for  |10,215,  then  judg- 
ment shall  be  entered  In  his  favor  for  that 
sum  against  the  appellant  and  its  surety  on 
the  supersedeas  l>ond;  otherwise  the  lower 
conrt  win  grant  a  new  trial. 

CROW,  a  J.,  and  MAIN,  ELLIS,  and 
MORRIS,  J  J.,  concur. 

ROSS  V.  KENWOOD  INV.  CO.  et  al. 

(Supreme  Court  of  Wasldngton.    April  21, 
1913.) 

1.  Pbxncifai.  and  Agent  (f  148*)— Agxnt's 
Powers— Notice  to  Thibd  Pebsons. 

Persons  dealing  witii  property  Bold  pursu- 
ant te  a  recorded  power  of  attorney  are  only 


charged  with  such  knowledge  as  to  the  extent 
of  the  powers  of  the  attorney  in  fact  aa  the 
power  of  attorney  conveys,  in  tfae  absence  of 
actual  knowledse  as  to  the  extent  of  the  pow- 
ers; the  agent's  ^parent  auUutflty  being  hia 
real  authority. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  SS  534-Ky2;  Dec.  Dig.  f 


2.  Vendob  and  Pubchaseb  <J  239*)— Bona 
Fide  Pubchasebs— Conbidebation. 

One  purchasing  land  need  only  notice  that 
a  sufficient  consideration  is  named  in  the  deeds 
constituting  his  chain  of  title,  not  being  bound 
to  compare  the  conaideratlou  recited  with  the 
market  value  of  the  property  at  the  time  the 
several  conveyances  were  executed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
PuKbaser,  Cent  Dig.  H  688-600;  Dee.  Dig.  f 
239.*] 

3.  Pbinoxpal  and  Aoknt  <i  108*)  —  Pown 

OF  AtTOBKEV— CONSTBnCTION. 

The  power  to  sell  and  convey  only  aathor- 
ized  the  agent  to  sell  and  convey  for  a  fair 
money  consideration,  and  not  to  make  an  ex- 
change of  property. 

[Ed.  Note.— For  other  casea,  see  Principal 
and  Agent,  Cent  Dig.  H  278-^  SK^-SSa, 
367 ;  Dee.  Dig.  $  103.>] 

4.  Pbincipal  and  Agent  (|  108*)  —  Powib 

or  ATTOBNET— CONBTBUCnON. 

A  power  of  attorney  authorizing  the  agent 
"to  bargain,  contract,  agree  for,  purchase,  re- 
ceive, and  take  lands,"  and  to  ''bargain,  sell, 
remise,  release,  convey,  mortgage,  and  hypothe- 
cate lands,"  authorised  the  attorney  to  ex- 
change land  as  well  as  to  buy  and  sclL 

[Ed.  Note.— For  other  cases,  see  Prindpal 
and  Agent.  Cent  Dig.  t|  278-283,  86&-868, 
867;  Dec  Dig.  S  103.*] 

6.  Vendob  and  Pubchaseb  (S  3*)— Sau  Dm- 

IZNODIBHZD  raOH  EXCBANOB. 

Tbongh  tfae  consideration  of  a  conveyance 
was  other  property,  where  the  real  property  In- 
volved is  dealt  with  aa  having  a  f^ed  and 
agreed  value,  the  transaction  is  usually  regard- 
ed as  a  sale  and  not  an  exchange. 

[Ed.  Note. — For  other  casea,  aee  Vendor  and 
Purchaser.  Cent  Dig.  S  3;  Dec.  Dig.  {  8.*] 

6.  Peincipal  and  Agent  (5  97*)— Constbuc- 
TiON  or  Powbb—Stbict  Conbtbdction. 

While  powers  of  attorney  to  convey  realty 
are  geQeraUy  constnied  strictly,  they  sboald 
not  be  so  constmed  as  to  defeat  the  evident  in- 
tent of  the  principal. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Gent  Dig.  H  844-876;  Dec.  Dig.  | 
97.*] 

7.  Pbincipal  and  Agent  (S  31*)  —  Pown 
or  Attoenet— Extent  of  AuTHOBmr. 

Where  an  attorney  in  fact  had  absolute 
power  to  convey  his  principal's  realty,  euch 
power  could  not  be  lessened  by  any  provision 
in  a  contract  executed  by  the  attorney  to  con- 
vey lend,  thougb  tbe  full  extent  of  his  powers 
is  not  exercised  by  such  contract;  tailure  to 
exercise  not  being  a  surrender. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  S  53;  Dec.  Dig.  {  31.*] 

Department  1.  Appeal  from  Superior  Court, 
King  County;  R.  B.  Albertson,  Judge. 

Action  by  Elizabeth  Ross  against  the  Ken- 
wood Investment  Company  and  others.  From 
a  Judgment  for  tdaintiff,  certain  defendants 
appeal.   Reversed  in  part 
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Palmer  &  Askren.  of  Seattle  (A.  J.  Falknor, 
of  Seattle,  of  counsel),  for  appellants  Tocum 
and  others.  Brady  &  Bummens,  of  Seattle, 
for  app^nt  Allen.  John  S.  Jar^,  of  Seat- 
tle, for  respondent 

PARKEB.  J.  The  plaintiff,  claiming  to  be 
the  owner  of  lots  1  and  2  of  block  64,  dirlsion 
6,  Capital  Bill  addition  to  Seattle,  seeks  to 
hare  certain  InBtruments  of  record  in  the 
auditor's  office  of  King  county,  canceled  as 
clouds  upon  her  title,  and  hare  her  title 
quieted  as  against  the  claims  of  the  defend- 
ants. At  the  conclusion  of  the  trial  upon  the 
merits,  the  court  rendered  a  decree  canceling 
the  instruments  complained  of  by  the  plain- 
tiff  and  quieting  her  title  as  against  the 
claims  of  the  defendants,  but  awarding  to 
certain  of  the  defendants  liens  upon  the  lots 
for  money  expended  by  them  in  satisfaction 
of  the  tax  and  other  liens  thereon.  The 
def«danta,  claiming  title  to  the  lots  under 
certain  of  the  Instmmaits  canceled  by  the 
decree,  and  also  the  defendant  BUcabeth 
Allen,  claiming  a  Hen  upon  the  lots  under 
a  mortgage  canceled  by  the  decree,  hare  ap- 
pealed. 

The  r^ts  of  ai^ellants  rest  upon  certain 
deeds  of  amveyance  In  their  dialn  of  title 
which  were  executed  by  an  attorney  In  fact 
of  respondent.  Tbe  extent  of  the  power  of 
attorney  in  fact,  as  am^ellants  were  entitled 
to  view  such  power,  Is  the  main  problem  for 
our  solutlim  here.  Counsel  for  respondent 
states.  In  the  Introduction  of  his  able  and 
voluminous  brief,  that :  "tbe  case  Is  a  long, 
complex,  and  Intricate  one,  both  as  to  the 
facts  and  the  law  InTOlved."  Were  we  deal- 
ing with  the  ri^ts  of  respondent  as  against 
her  attorney  In  fact,  and  her  immediate 
grantee  named  In  the  deed  executed  by  her 
attorney  in  fact,  the  controrersy  might  well 
be  regarded  as  being  very  complex  and  intri- 
cate. But  since  appellants  are  not  the  Imme- 
diate grantees  of  respondent  and  were  entire 
strangers  to  her  at  all  times  prior  to  acquir- 
ing their  respective  Interests  In  the  lots  un- 
der subsequent  conveyances,  we  think  It  will 
appear  as  we  proceed  that  the  controlling 
facts  are  not  seriously  involved,  nor  are  they 
subject  to  serious'  controversy. 

The  lots  involved  are  now  and  have  been  at 
all  times  unoccupied,  and  not  in  the  physical 
possession  of  any  one.  Ehiring  a  period  of 
some  eight  years  prior  to  October,  1911,  re- 
spwdent  spent  most  of  her  time  in  Alaska, 
being  there  all  of  the  time  from  June,  1907, 
to  October,  1911.  During  the  larger  part  of 
this  period  she  was  in  remote  and  somewhat 
inaccessible  places  in  Alaska,  so  far  as  com- 
munication with  her  friends  at  Seattle  was 
concerned.  She  evidently  went  to  Alaska 
expecting  to  be  so  situated,  and  the  last 
time  she  left  Seattle  for  Alaska  in  June, 
1907,  she  uow  admits  that  she  then  expected 
to  remain  a  number  of  years.  While  her 
power  of  attomoy  here  Involved  had  beat 


executed  prior  to  Uiat  time,  she  then  had  a 
conversation  with  her  attorney  in  fact  In 
Seattle,  resulting  in  the  understanding  be- 
tween them  that  the  pow^  of  attorney 
should  remain  in  force  during  her  absence. 
It  reads  as  follows:  "Know  all  men  by  these 
presents:  That  I,  Elizabeth  Ross,  of  Coun- 
cil City,  Council  Prednct,  Second  Division, 
District  of  Alaska,  have  made,  constituted 
and  appointed,  and  by  these  presents  do 
make,  constitute,  and  appoint  Battle  Boyker, 
of  tbe  city  of  Seattle,  county  of  King,  in  the 
state  of  Waslilngton,  my  true  and  lavrful  at- 
torney for  me  and  In  my  name,  place  and  stead 
and  for  my  use  and  benefit  to  ask,  demand,  sue 
for,  recover,  collect  and  receive  all  such  sums 
of  money,  debts,  dues,  accounts,  legacies, 
bequests.  Interests,  dividends,  annuities  and 
demands  whatsoever,  as  are  now  or  shall 
hereafter  become  due,  owing,  imyable  or 
belonging  to  me,  and  have,  use,  and  take  all 
lawful  ways  and  means  In  my  name,  or 
otherwise  for  the  recovery  thereof*  by  attach- 
ments, arrest,  distress,  or  otherwise,  and  to 
compromise  and  agree  for  the  same,  and  to 
make,  sign,  seal  and  deliver  acquittances,  or 
other  sufficient  discharges  for  the  same, 
for  me  and  in  my  name,  to  bargain,  contract, 
agree  for,  purchase,  rec^ve  and  t&ke  lands, 
tenements,  hereditaments,  and  accept  the 
seisin  and  possession  of  all  lands,  and  all 
deeds,  and  other  assurances  In  the  law  there- 
for; and  to  lease,  let,  demise,  bargain,  s^ll, 
remise,  release^  convey,  mortga^  and  hy- 
pothecate lands,  tenem^tB  and  heredita- 
ments, npon  such  terms  and  ctmdltlons  and 
under  audi  covenants  as  she  shall  think  fit 
Also  to  bargain  and  agree  for,  buy,  sell,  mort- 
gage, hypothecate,  and  In  any  and  every  way 
and  manner  deal  In  and  with  goods,  wares 
and  merchandise,  dioses  in  action  and  other 
property,  in  possession  or  in  action,  and  to 
release  mortgages  on  lands  or  chattels,  and  to 
make,  do  and  transact  all  and  every  kind  of 
buBlness  of  what  nature  and  kind  soever. 
And  also  for  me  and  in  my  name,  and  as  my 
act  and  deed,  to  sign,  seal,  execute,  deliver 
and  adcnowledge  audi  deeds,  leases  and  as- 
signments of  leases,  oovenants,  indoitmres, 
agreements,  mortgagee,  hypothecations,  bot- 
tomarles,  charter  parties,  bills  of  lading, 
bills,  bonds,  notes,  recelpta,  evidences  of 
debt,  releases  and  satisfaction  of  mortgage 
Judgment  and  other  debts,  and  such  otba 
instruments  In  writing,  of  whatever  kind  or 
nature,  as  may  be  necessary  or  proper  In 
the  premises:  'Olving  and  granting  onto  my 
said  attorney  full  power  and  authority  to  do 
and  perform  all  and  every  act  and  tiling 
whatsoever  requisite  and  necessary  to  be 
done  In  and  about  the  premises,  as  fully  to 
all  intents  and  purposes  as  I  might  or  could 
do  If  personally  present,  I,  Elizabeth  Ross, 
hereby  ratifying  and  con  firming  all  that  my 
said  attorney  Battle  Boyker  shall  lawfully 
do  or  cause  to  be  done,  by  vlrtae  of  these 
presents.*  'la  witness  whwaot  X  hare  hsre- 
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iinto  set  my  hand  and  seal  tbe  16Ui  day  of 
August  In  tbe  year  of  our  Lord  one  thousand 
nine  hundred  and  four.' " 

This  power  of  attorney  was  duly  signed 
and  acknowledged  by  ber  before  a  notary 
public  at  Council  City  In  Alaska,  and  was 
thereafter  duly  recorded  In  the  office  of  the 
auditor  of  King  county.  At  that  time  re- 
spondent had  acquired  some  real  property  In 
Seattle,  and  thereafter,  In  1906,  she  acquired 
the  lots  here  Involved.  In  April,  1907,  Hat- 
tie  Boyker,  as  attorney  in  fact  for  respond- 
ent, executed  a  mortgage  upon  these  lots  to 
one  Sborratt  to  secure  the  sum  of  $1,238. 
This  mortgage  was  duty  recorded  in  tbe  office 
of  tbe  auditor  of  King  county  on  May  13, 
1907.  This  exercise  of  the  power  by  Battle 
Boyker  as  attorney  in  fact  became  known  to 
appellants  upon  their  examination  of  the 
abstract  of  title,  preliminary  to  acquiring 
th^  respective  Interests  In  the  lots,  and  there 
was  nothing  on  record  suggesting  to  appel- 
lants that  tbe  power  had  not  been  lawfully 
exercised.  Indeed,  reqHmdent  concedes  that 
it  was  so  lawfully  exercised  and  within  tbe 
scope  of  the  power  given.  This  was  a  cir- 
cumstance suggesting  to  appellants  that  tbe 
power  was  being  exercised,  and  that,  so  far 
aa  shown  by  the  public  records,  it  was  on- 
questioned  by  respondent  up  to  the  time  ap- 
pellants acquired  their  Interest  In  tbe  lots. 
On  AprU  10,  190D,  Battle  Boyker,  aa  attor- 
ney in  fact  ftnr  respondent,  executed  a  war- 
ranty deed,  absolute  In  ftirm,  tor  these  lots 
to  the  defendant  Samuel  C  Freels,  reciting 
a  consideration  of  "flfly-flTe  hundred  dol- 
lars lawful  money  of  the  United  States." 
Two  days  later,  on  April  12,  1909,  defendant 
Freels  executed  a  mortgage  upon  the  lots  to 
Mizabeth  Allen  to  secure  an  Indebtedness  of 
92.000  evidenced  by  bis  promissory  note  to 
her.  Tbls  deed  and  mortgage  were  recorded 
In  the  auditor's  ofBce  of  King  county  on 
April  26^  1909,  at  11:42  a.  m.  and  11:43  a.  m., 
respectively.  Thereafter  Freels  caused  tbe 
Shorratt  mortgage  to  be  paid  and  satisfied 
•of  record. 

On  October  22,  1909,  Freels  entered  into  a 
contract  for  the  sale  of  the  lots  to  appellant 
John  Yocum  for  the  sum  of  ¥&,600,  receiv- 
ing 1200  cash  payment  thereon  and  signing 
an  earnest  money  receipt  accordingly;  the 
agreement  being  that  the  sale  should  be  com- 
pleted within  30  days.  Yocum  was  acting 
for  himself  and  appellants  other  than  Bllza- 
beth  Allen.  The  abstract  of  title  to  the  lots 
being  examined  by  attorneys  for  tbe  prospec- 
tive purchasers,  and  tbe  sale  being  about  to 
be  completed,  John  H.  Allen,  an  attorney  of 
Seattle,  notified  Yocum  by  letter  that  there 
existed  a  contract  between  Freels  and  re- 
spondent by  her  attorney  In  fact,  relating  to 
the  purpose  of  the  execution  of  the  deed 
conveying  the  lots  to  Freels;  that  the  con- 
tract had  been  filed  In  the  office  of  the  audi- 
tor of  King  county;  and  that  respondent 
would  have  "until  Uu  Ist  day  of  August, 


1910,  in  which  to  redeem  said  property." 
This  was  the  first  notice  Yocum  and  his 
associates  received  of  tbe  existence  of  this 
contract,  and,  upon  an  examination  of  the 
records  In  the  auditor's  office  thereafter 
caused  to  be  made  by  them,  they  first  learned 
of  Its  contents.  It  had  been  recorded  at  tbe 
request  of  J.  H.  Allen  on  November  23,  1909. 
This  contract  was  drawn  at  the  same  time 
the  deed  was  given  by  respondent  by  her  at- 
torney in  fact  to  Freels,  on  April  10,  1909, 
and  was  evidently  intended  by  all  parties  to 
be  then  executed.  The  evidence  Indicates 
that  it  was  then  actually  signed  by  the 
parties,  though  upon  its  face  It  aiq;)ears  to 
have  been  formally  executed  and  acknowl- 
edged on  October  20,  1909.  Its  language  is 
somewhat  Involved;  but  It  evidences  an  In- 
tent on  the  part  of  Freels  and  req>ondent^s 
attorney  in  fact  to  have  tbe  lots  conveyed  to 
Freels  In  CMislderatlon  of  tbe  conveyance  to 
respondent  of  cortaln  other  real  property 
and  the  assumption  by  Freels  of  incumbranc- 
es, Including  taxes  and  local  aSBessments, 
amounting  to  a  considerable  sum  then 
against  the  lots,  all  In  lieu  of  the  $6,000 
mon^  consideration  emressed  In  tbe  deed 
to  Freels.  Tbe  contract  also  refers  to  tbe 
92,000  mortgage  given  by  Freels  to  Ollzabetb 
Allen  in  sudi  manner  as  to  evidence  an 
understanding  tbat  Freels  sbould  execute 
such  mortgage  Immediately  upon  receiving 
tbe  conveyance  for  the  lots.  The  contract 
also  evidoices  an  Intention  to  have  Freels 
take  title  to  tbe  lots,  subject  to  redemption 
or  repurchase  by  respondent,  by  her  deeding 
ba<&  tbe  other  real  property  received  by  het 
In  part  consideration  ther^or  and  paying 
certain  sums  to  Freete,  and  also  makes  pro- 
vl^on  for  taking  care  of  the  Allen  mortgage. 
The  following  provisions  of  the  contract 
relate  to  these  matters:  "It  Is  understood 
and  agreed  that,  should  Elizabeth  Ross  dis- 
approve of  said  sale  of  said  lots,  then,  in  that 
event,  the  said  Elizabeth  Boss,  either  in  per- 
son or  by  her  said  attorney  In  fact,  should  be 
entitled  to  repossess  herself  of  tbe  title  to 
said  lots.  *  *  *  It  Is  further  understood 
and  agreed  between  tbe  parties  hereto  that 
all  of  the  papers  together  with  tbe  abstract, 
receipt  and  this  contract  shall  be  deposited 
in  escrow  and  remain  with  the  said  J.  H. 
Allen,  until  this  contract  shall  terminate  as 
herein  provided.  ♦  *  ♦  It  is  further  dis- 
tinctly understood  and  agreed  between  the 
parties  hereto  that  the  said  Elizabeth  Ross 
shall  have  until  the  first  day  of  August  next 
ensuing  to  redeem  said  property  as  herein 
provided.  •  •  •  Should  tbe  said  Eliza- 
beth Rosa  fall  to  redeem  said  property  as 
herein  provided,  then  said  Allen  shall  deliver 
deeds,  eta,  to  tbe  said  property  on  Capital 
Hill  shall  be  and  remain  the  property  of  the 
said  Freels." 

While  the  contract  seems  to  contemplate 
the  leaving  of  tbe  papers  In  escrow  In  tbe 
hands  of  J.  H.  Allen,  we  think  thti  evidence 
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ahows  that  Qie  deed  to  Freels  and  the  mort- 
gage to  Elizabeth  Allen  were  intended  to  be 
then  recorded,  and  were  In  fact  recorded,  by 
consent  of  all  of  the  parties,  on  April  26, 
1909.  Appellant  Yocnm  and  his  associates, 
thus  learning  of  this  contract  glring  respond- 
ent the  right  to  repossess  herself  of  the  ti- 
tle to  the  lots  under  the  conditions  therein 
specified,  insisted  on  Freels'  procuring  a  re- 
lease of  such  right  on  the  part  of  respondent 
before  completing  the  purchase.  To  satisfy 
this  requirement  of  Tocum  and  his  associ- 
ates, Freels  procured  a  quitclaim  deed  from 
respondent,  executed  by  her  attorney  In  fact, 
releasing  her  right  to  redeem  the  lots,  re- 
citing as  a  consideration  therefor,  "The  sum 
of  five  dollars  and  other  good  and  valu- 
able considerations,"  and  further  reciting  as 
follows:  "This  deed  Is  made  to  convey  the 
title  to  property  aforesaid,  free  from  any 
equities  or  contingent  rights  that  may  exist 
therein,  In  favor  of  the  party  of  the  first 
part  by  reason  of  a  certain  Instrument  dat- 
ed October  20,  1909,  and  recorded  November 
23,  1909,  File  No.  650S60,  vol.  683,  page  473, 
of  Deeds,  In  the  office  of  the  auditor  of  King 
county,  Washington,  executed  by  the  said 
ESlzabeth  Ross  by  her  attorney  In  fact,  Hat- 
tie  Boyker,  and  Samuel  O.  Fteels,  the  said 
instrument  being  by  Inadvertence  dated  the 
20th  day  of  October,  1909,  but  It  should  have 
borne  date  the  12th  day  of  April,  1909,  and 
the  said  month  of  August  therein  referred  to 
as  the  first  day  of  August  next  ensuing'  was 
the  month  of  August,  1909."  Thereafter,  on 
January  12, 1910,  the  sale  to  Tocum  and  his 
associates  was  completed  by  Freels  execut- 
ing a  deed  to  appellant  Lewis  C.  Troughton, 
who  thereafter  conveyed  the  lots  to  appel- 
lant Kenwood  Investment  Company.  This 
company  Is  a  corporation.  Its  entire  stock 
is  owned  by  Tocum,  Troughton,  and  B.  B. 
Palmer,  who  hare  entire  control  of  its  in- 
terests. These  constitute  the  associates  of 
Tocum  in  whose  interest  he  acted  in  making 
the  contract  of  purchase  with  Freels.  There- 
fore, so  far  as  notice  of  respondent's  equities 
is  concerned,  we  may  regard  all  of  these  as 
standing  in  the  same  position.  The  consider- 
ation of  $5,500,  specified  in  the  contract  of 
purchase  and  deed  from  Freels  to  Troughton, 
executed  in  pursuance  thereof,  was  the  actu- 
al amount  of  the  consideration  paid  by 
Tocum  and  his  associates,  Including  the  as- 
sumption by  them  of  the  $2,000  Allen  mort- 
gage and  some  local  assessments  then  against 
the  lots.  It  is  conceded  that  neither  Tocum 
nor  any  of  his  associates  was  acquainted 
with  the  respondent  or  her  attorney  in  fact, 
Hattie  Boyker,  until  after  the  closing  of 
their  deal  with  Freels  and  the  entire  con- 
summation of  their  piirchase  of  the  lots 
from  him,  and  a  careful  reading  of  this  en- 
tire record  falls  to  disclose  any  fact  point- 
ing to  any  knowledge  on  the  part  of  Tocum 
or  any  of  his  associates  touching  respond- 
ent's Interests  in  the  lots,  or  the  authority 
posooasod       her  attom^  In  fact^  or  the 


nature  of  Freel's  dealings  with  respondent 
and  her  attorney  In  fact,  other  than  tbat 
disclosed  by  the  recorded  Instruments  we 
have  noticed.  It  Is  conceded  that  the  power 
of  attorney  was  not  revoked  until  long  after 
appellants  had  acquired  th^  lnta«st  In  the 
lots. 

While  there  appears  a  Tast  array  of  Acts 
in  this  voluminous  record  which  would  have 
some  bearing  upon  the  question  of  resiwnd- 
ent's  right  to  relief  as  against  Freels  and  her 
attorney  in  fact,  we  think  the  foregoing  is 
a  fair  statem^t  of  all  facts  which  can  have 
any  relation  whatever  to  the  rights  of  re- 
spondent as  against  either  of  these  appel- 
lants, and  this  Is  all  we  are  bece  amoemed 
with. 

Counsel  for  respondent  rests  her  right  to 
the  relief  prayed  for  as  against  appellants, 
upon  the  theory  that  the  power  of  attorney 
did  not  vest  in  Hattie  Boyker,  as  her  attor- 
ney iQ  fact,  the  power  to  convey  the  lots  in 
the  manner  here  shown;  that  both  deeds  ex- 
ecuted by  Hattie  Boyker,  as  attorney  In  fact 
for  respondent,  were  in  fraud  of  respondentia 
rights;  and  that  appellants  had  such  knowl- 
edge thereof  as  to  render  those  deeds  void  and 
ineffectual  as  to  them,  furnishing  no  snpport 
to  their  present  claim  of  title  in  the  Ken- 
wood Investment  Company.  Looking  to  the 
terms  of  the  [>ower  of  the  attorney  al(me,  it 
would  seem  difficult,  indeed,  to  frame  a 
granted  power  to  acquire  and  convey  real 
property  by  an  attorney  in  fact  in  more  com- 
prehensive language,  not  only  as  to  the  mere 
power  to  acquire  and  convey,  but  also  as  to 
the  discretion  vested  in  the  attorney  In  tact 
to  determine  the  conditions  and  purposes  of 
such  contemplated  acquisition  and  convey- 
ance, and  when  such  acquisition  and  con- 
veyance should  be  made.  The  language  of 
the  power  of  attorney  evidencing  these  pow- 
ers is:  "For  me  and  In  my  name,  to  bargain, 
contract,  agree  ft>r,  purchase,  receive  and 
take  lands,  •  •  *  and  to  lease,  let,  de- 
mise, bargain,  sell,  remise,  release,  convey, 
mortgage,  and  hypothecate  lands.  •  *  * 
And  also  for  me  and  In  my  name,  and  as  my 
act  and  deed,  to  sign,  seal,  execute,  deliver 
and  acknowledge  sndi  deeds,  leases  and  as- 
signments of  leases,  covenants,  Indentures, 
agreements,  •  •  •  and  such  other  In- 
struments In  writing,  of  whatever  kind  or 
nature,  as  may  be  necessary  or  fxojfex  in 
the  premises." 

[1]  These  are  the  powers  which  appellants 
were  advised  by  the  record  that  Battle 
Boyker  possessed  as  attorney  in  fact  for 
respondent  when  she  executed  the  deeds  to 
Freels  for  the  lots,  and  appellants  are  charge- 
able with  no  other  knowledge  relative  there- 
to unless,  at  the  time  of  acquiring  their  re- 
spective Interests  in  the  lots,  they  had  no- 
tice of  some  facts  suggesting  inquiry  upon 
their  part  that  Hattie  Boyk«-  did  not  possess 
all  of  the  powers  evidenced  by  this  language, 
or  that  the  power  had  been  exercised  In 
fraud  of  respondent's  rights.  Her  affpaient 
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anQtoritT  thus  erldoiced  to  appellants  was 
In  law  ber  real  antliorlt?*  so  for  as  their 
rights  are  concerned.  SI  Gyc.  1331 ;  Me<diem 
on  Agency.  }  289. 

Oonnsel  tor  respondent  seems  to  rest  bis 
omtentlons  prlndpally  upon  the  tacts  and 
dreumstancea  attending  the  ezecatton  of  the 
first  deed  from  respondent  by  her  attorney 
in  fact  to  Freels,  which  he  argaes  was  an 
unwarranted  exercise  of  poorer  on  the  part 
of  Battle  Boykor,  as  attorns  In  fact,  In 
that  that  transaction  was  an  exchange  and 
not  a  sale  of  respondent's  lots,  and  that  it 
was  attended  1^  frand  on  the  part  of  Freels, 
working  to  the  injury  of  respondent  We 
bare  seen  that  the  only  notice  appellants 
erer  had  of  the  nature  or  pnrpose  of  that 
oonveyance,  aside  from  the  recitals  of  the 
first  deed,  is  that  contained  In  the  recorded 
contract  between  Freds  and  respondent,  aad 
the  quitclaim  deed,  both  executed  by  re- 
spondent bar  attorney  In  fact  It  is  true 
that  that  contract  Informed  appellant  that 
reBfKmdent  had  a  rl|^t  to  redeem  or  repur- 
chase  the  lots,  and,  If  that  deed  be  viewed 
as  a  mortgage  only,  she  wonld  probably  have 
sndi  right  evea  b^ond  the  time  fixed  for 
the  redemption  or  repurchase,  and  nntU 
E^eels  foreclosed  such  right  by  appropriate 
proceedings  In  court  Viewing  that  deed  as 
an  absolute  conveyance  and  respondent's 
rights  as  being  only  a  right  to  purchase  back 
the  lots  within  tiie  time  agreed  up<»i,  It 
might  well  be  argued  that  her  right  to  so 
purchase  back  the  lots  expired  before  appel- 
lant Yocum  and  his  associates  acquired  their 
Interest  in  the  lots.  The  redtals  In  the  quit- 
claim deed  from  respondent  to  Freels  by  her 
attorne7  In  fact  clearly  state  facts  so  In- 
dicating. Appellants'  rights  do  rest  alone 
npon  the  first  deed,  however  that  may  be. 
Respondent  on  December  1,  1909,  by  her  at- 
torney in  fact,  executed  this  quitclaim  deed 
to  Freels  for  the  lots,  reciting  both  a  money 
and  valuable  consideration  .therein,  and  ad- 
ditional facts  showing  that  it  was  the  very 
purpose  to  thereby  convey  all  of  the  Interest 
of  respondent  in  the  lots,  and  especially  to 
free  the  lots  from  any  equities  or  contingent 
rights  which  nUght  then  be  existing  in  re- 
spondent by  virtue  of  the  contract  accom- 
panying the  first  deed.  Did  Hattle  Boyker, 
as  attorney  In  fact  for  resi>ondent,  have 
power  to  execute  this  quitclaim  deed?  The 
only  argnm^t  advanced  to  the  contrary  Is 
that  It  was  without  consideration  and  was  a 
part  of  the  fraud  practiced  by  Freels  in  ac- 
quiring title  to  the  lots  from  respondent 

[2]  It  was  not  without  sufficient  considera- 
tion expressed  upon  Its  face,  and  that  is  all 
that  appellants  were  required  to  notice,  so 
far  as  the  consideration  was  concerned. 
They  were  Informed,  by  the  first  deed  and 
the  terms  of  the  contract,  that  respondent 
had  some  contingent  interest  In  the  lots.  They 
were  further  Informed,  by  the  recitals  In 
the  quitclaim  deed,  that  that  contingent  In- 
terest had  then  eq;>lred  by  limitation ;  and 


we  think  no  facts  are  shown  In  this  record 
that  would  induce  an  wdlnarlly  prudent  peir* 
son,  in  the  position  of  appellants,  to  suspect 
that  any  of  these  recitals  In  the  deed  or  the 
contract  indicated  a  want  of  fair  conddera- 
tlon  moving  to  respondoit  or  fraud  upon  the 
part  of  Freels  or  Hattle  B<^ker,  reapond- 
oit's  attorney  In  fact,  In  the  ultimate  trans- 
fer of  the  absolute  title  to  Flreels  by  the 
quitclaim  deed.  In  Elnney  t.  McGall,  67 
Wash.  54S,  548,  107  Pac.  386,  886,  Justice 
Rndkin,  speaking  for  the  court,  said:  **A 
person  who  purchases  property  for  a  nom- 
inal or  grossly  inadequate  consideration  is 
not  a  bona  fide  purchaser,  and  one  who  pur- 
chases from  such  a  purchaser  with  notice 
stands  in  his  shoes;  but  a  purchaser  of 
real  property  is  not  bound  to  compare  the 
consideration  recited  In  every  deed  In  his 
claim  of  title  with  the  market  value  of  the 
property  at  the  time  of  the  several  convey- 
ances, under  penalty  of  having  the  property 
Impressed  with  a  secret  trust  In  bis  hands. 
If  such  a  rule  were  sanctioned  by  the  courts, 
no  person  could  safely  purcliase,  hold,  or 
deal  in  lands."  This  Is  Indeed  a  Just  and 
wholesome  doctrine  for  practical  applica- 
tion In  this  new  and  growing  state,  where 
real  property  has  became  the  subject  of  bar- 
ter, exchange,  and  sale,  to  an  extent  it 
seems  safe  to  say,  which  Is  equaled  by  com- 
paratively few  localities  In  the  world.  Some 
contention  Is  made  npon  the  theory  that 
the  acquiring  of  title  to  the  lots  by  Freels 
through  these  deeds  was  In  effect  an  ex- 
change and  not  a  sale  by  the  attorney  In 
fact 

[3]  This  contention  Is  rested  upon  the  gen- 
eral rule  that  the  power  to  sell  and  convey 
does  not  mean  power  to  sell  or  convey  ex- 
cept for  a  fair  money  consideration. 

[4]  Recurring  to  the  power  of  attorney,  we 
find  that  Hattle  Boyker,  as  attorney  in  fact, 
was  thereby  given  the  power  "to  bargain, 
contract  agree  for,  purchase,  receive,  and 
take  lands,"  as  well  as  to  "bargain,  sell,  re- 
mise, release,  convey,  mortgage,  and  hypoth- 
ecate lands."  In  view  of  this  language,  we 
are  of  the  opinion  that  the  execution  of  the 
conveyances  to  Freels  was  a  valid  exercise 
of  the  power  of  Hattle  Boyker,  as  attorney 
In  fact  even  though  the  transaction  may 
have  been  an  exchange. 

[B]  It  Is  worthy  of  note  In  this  connection 
that,  while  the  transaction  may  In  a  sense 
be  considered  an  exchange,  the  real  prop- 
erty Involved  was  dealt  with  therein  as 
having  a  fixed  and  agreed  value.  Under 
such  drcumstances,  a  transaction  of  this 
nature  has  generally  been  regarded  in  law 
as  a  sale  rather  than  a  mere  exchange.  11 
Am.  &  E^g.  Ekicy.  of  taw  (2d  Ed.)  670. 

[I]  Oounsd  invoke  the  general  rule  of 
strict  construction  of  the  language  of  pow- 
ers of  attorney  to  convey  real  property. 
While  we  recognize  such  to  be  the  general 
rule,  It  should  not  be  permitted  to  defeat  the 
evident  Intent  of  the  prlndpaL   In  the  case 
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of  Posner  Bros.  t.  Bayleaa,  69  Md.  66,  In- 
Tolring  a  granted  power  to  mortgage,  the 
court  said:  "It  Is  contended  on  the  part  of 
Oie  appellants  that  all  powers  of  attorney 
mast  rec^TO  a  strict  Interpretation ;  that  the 
authority  Is  never  extended  by  Intmdmmt 
or  constmction  beyond  tliat  which  la  given 
in  terms,  or  Is  absolutely  necessary  for  carry- 
'ing  the  authority  Into  effect;  and  hence  the 
power  In  this  case  to  borrow  money  and 
pledge  the  property,  thereTor  by  way  of  mort- 
gage authorizes  mer^y  a  strict  formal  mort- 
gage, and  sanctions  no  other  form  of  securi- 
ty and  a  pledge  of  no  other  description.  But 
the  rule  that  the  authority  conferred  by  a 
lejter  of  attorney  must  be  strictly  pursued 
cannot  override  the  general  and  cardinal 
rule  that  the  Intention  of  the  party  creating 
the  power  must  prevail  In  its  construction, 
and  that  such  intention  is  to  be  ascertained 
from  the  language  employed  and  the  object 
to  be  accomplished." 

Some  contention  Is  made  seemingly  upon 
the  theory  that  the  reserved  contingent  rights 
of  respondent,  under  the  first  deed  and  con- 
tract accompanying  it,  lessened  the  power  of 
the  attorney  in  fact.  In  so  far  as  her  future 
dealings  with  that  particular  property  is 
concerned.  We  are  quite  nnable  to  fbllow 
counsel  In  this  contention. 

[7]  The  attorney  In  fact  having  the  power 
of  absolute  disposition  and  conveyance  of 
respondent's  real  property,  we  are  unable  to 
conceive  of  the  lessening  of  tliat  power  by 
any  Language  in  the  contract,  an  instrument 
executed  by  the  attorney  In  fact  herself. 
We  are  of  the  opinion  that  she  etUl  possess- 
ed all  the  power  to  convey  the  remaining 
contingent  Interest  of  re^mnd^t  that  she 
possessed  before  she  conveyed  subject  to 
that  interest  This  was  not  a  surrender  of 
her  power,  but  simply  a  withholding  of  the 
exercise  of  her  entire  power.  Hence  we 
think  the  quitclaim  deed  conveyed  to  Freels 
all  of  the  remaining  interest  of  respondent 
In  the  lots.  Some  contention  is  made  upon 
the  theory  of  the  inadequacy  of  the  consid- 
eration passing  from  appellants  in  the  ac- 
quiring of  their  Interest  In  the  lots.  The 
only  foundation  for  this  is  the  fact  that 
some  of  the  witnesses,  toudiing  the  ques- 
tion of  value,  testified  that  the  lota  were 
worth  ¥7,00a  It  may  be  remarked  that,  up- 
on the  other  hand,  there  were  seemiiigly 
equally  credible  witnesses  who  testified  that 
the  lots  were  worth  less  than  f6,600,  the 
amount  of  the  condderatltm  whldi  appel- 
lants actually  gave  therefor.  Clearly  this 
condition  of  affairs  does  not  in  the  least  Im- 
pair appellants*  rights. 

Having  arrived  at  the  conclusion  that  ap- 
pellant Troughton  and  his  associates  acquir- 
ed good  title  to  the  lots,  through  the  deeds 
to  Freels  from  respondent  by  her  attorney 
In  fact,  especially  through  the  quitclaim 
deed,  there  need  be  but  little  said  as  to  the 


tights  of  Uke  mortgagee  EUzabeUi  Allen.  It 
necessarily  follows  that  respondent  la  not 
in  any  ptMdtlon  to  re^t  the  claims  of  Eliza- 
beth Alleaa  under  her  mor^ge.  Her  claims, 
aa  against  flie  land  and  as  against  Fre^ 
\i4u>  executed  the  note  secured  by  her  mort- 
gage, may  be  the  subject  of  future  negotia- 
tions with,  or  litigation  against,  appellants 
and  Freels,  but  that  Is  not  a  matter  In  whkdi 
respondent  has  any  Interest. 

We  are  of  tiie  opinion  Oiat  the  decree  of 
the  trial  court  must  be  reversed  in  so  fiir 
as  it  decrees  cancellation  of  the  Instruments 
involved  and  the  quieting  of  tlUe  to  the  lota 
In  respond^t  as  against  the  rights  of  these 
appellants.  It  Is  so  ordered,  and  the  supe- 
rior court  Is.  directed  to  enter  a  decree  quiet- 
ing the  title  of  appellant  Kenwood  Invest- 
ment Company  to  the  lots,  as  prayed  for  In 
its  answer,  against  all  claims  of  respondent. 

CROW,  0.  J.,  and  CHADWICK,  GOSB^ 
and  MOUNT,  33.,  ooncoT. 


MeOniBB  T.  POST  FALIiS  LUHBBB  ft 
UFO.  GO. 

(Hnpreme  Court  of  Idaho.    April  U,  1913.) 

1.  Navigablb  Watebs  U  39*)— Right  to  Usb 
— Cahk  Rkqdibed — Floating  of  Logs. 

One  who  engages  in  floating  logs  and  lum- 
ber down  a  stream  moat  exercise  reasonable 
care  in  ordw  to  avoid  injury  to  the  property 
of  otiters.  The  fiict  that  the  stream  is  navigable 
does  not  give  one  the  right  to  damp  logs  and 
timber  into  tSie  stream  and  allow  the  same  to  go 
unattended  and  without  being  cared  for,  and 
form  jams  and  dams  In  the  stream  and  divert 
the  current  of  the  stream  onto  the  property  of 
other  persons,  and  thereby  injure  and  damage 
the  same. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  5|21,  BSTS,  108,  112.  117, 
m,  2lfe-244;  Dec.  W  i  ^••1 

2.  Natiqaklb  WAnas  {%        Iirjireiu  noH 
FLoATin  o  liOGB  —  NfeouaKncn  —  QuEsnoir 

rOB  JUBT. 

Evidence  in  this  caae  examined,  and  luid 
snfficient  to  go  to  the  jnty  to  establish  the 
charge  of  negligence. 

LEd.  Note.--For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  H  21,  68.  ttt,  106, 112,  U7, 
127,  im-24Ai  Dec.  Dig.  i  3ft*] 

8.  KVIDBNCB    (I  601*)— OpIHION  EVIDENCE 

Dauaoes— Injubt  to  Pbofebtt. 

In  an  action  for  damages  on  account  of  in- 
juries to  property,  witnesses  should  not  ordi- 
narily be  allowed  to  testify  to  the  gross  amount 
of  tbe  damage  sustained  without  first  detailing 
the  injuries  to  the  property  and  the  damage  to 
each  part  piece,  or  parcel  or  the  value  of  the 
same  at  the  time  of  the  injury  or  destruction. 
The  witnesses  should  be  required  to  give  to  the 
jury  the  detailed  items  and  incidents  of  dam- 
age so  as  to  enable  the  jury  to  maJke  their  own 
calculation  and  form  their  own  eonduaions  as 
to  the  aggregate  damage  anstalned. 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Cent  Dig.  SS  2292-2305;  Dea  Dig.  |  601.»] 

4.  Damages  (S  118*)— Injubt  to  Pbbsokal 
Property— Measure  of  Damages. 

In  actions  for  damage  to  personal  property, 
the  measure  of  damage  should  be  the  value  of 
the  property  at  the  time  of  its  destruction. 


*For  oUier  cau*  im  tame  toolc  and  Mction  NUMBER  in  Dec.  DIs.  A  Am,  Dig.  Key-No.  Series  A  Rep'r  ladm 


Digilized  by 


Google 


Idaho) 


MoaUIBE  ▼.  POST  FALLS  LUMBER  A  MFQ.  Oa 


656 


where  the  property  has  been  totally  destroyed  or 
so  badly  injured  or  Impaired  as  to  render  it 
Talueless  for  the  use  to  which  it  was  originally 
designed  and  appropriated.  Where,  howerer,  the 
-property  is  merely  damaged  and  is  capable  of 
bdnc  repaired,  the  measure  of  damages  should 
be  ae  cost  of  repair,  together  with  the  ralae  of 
the  use  of  the  property  during  the  time  it 
would  take  to  make  uie  repairs. 

[Kd.   Note.--For  other  cases,  see  Damages, 
Cent  Dig.  H  279,  280;  Dec  Dig.  }  U3.*] 
0.  Navigable  Watbbs  (8  39*)— i^jubieb  fboh 

JPloaixno  Loos— Svutsnca. 

Evidence  in  Ols  case  as  to  the  amovit  of 
damage  sustained  examined,  and  held,  that  it  is 
insnfficient  to  support  a  verdict  and  Judgment 
in  the  amonnt  rendered  in  this  case. 

LBd.  Note.— Fbr  other  Navigable 
Waters,  Cent.  Dig.  fS  21,  58,  «!,  lOS,  112.  117. 
127,  239-244;  Dec.  Dig.  |  39.*] 

Appeal  from  District  Court,  Shoahone 
County;  W.  W.  Woods,  Judge. 

Action  by  Henry  McGuire  against  the  Post 
Falls  Lumber  &  Manufactnrlug  Company,  a 
corporation.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Modified. 

B.  N.  La  Veine  and  W.  F.  Morrison,  Jr., 
t>oth  of  Coenr  d'Alene,  for  appellant.  A.  O. 
Kerns,  of  Wallace,  for  respondent 

AILSH'IE,  C.  J.  Resp<mdent  obtained  a 
Judgment  in  the  lower  court  for  $2,250  as 
damages  sustained  on  account  of  appelant 
allowing  logs  that  it  was  floating  down 
Pritcbard  creek,  in  Shoshone  county,  to  pile 
up  and  cause  a  Jam  and  dam  the  streim,  and 
thereby  wash  out  and  destroy  respondent's 
ditch  and  flume  and  sawmill.  Respondent's 
mill  is  situated  near  Pritcbard  creek,  and 
he  had  a  ditch  about  1,800  feet  \ong  taking 
water  from  Pritchard  creek  and  dropping  It 
Into  a  pond  near  his  mill.  From  the  pond 
the  water  was  carried  by  means  of  a  flume 
a  distance  of  S60  feet  to  respondent's  mill. 
During  the  high-water  period  of  1910  appel- 
lant company  commenced  floating  a  large 
quantity  of  logs  it  had  banked  along  E>agle 
and  Pritchard  creeks,  and  It  seems  tliat 
many  of  these  logs  piled  up  and  formed  a 
Jam  In  the  channel  oi^oslte  respondent's 
property  and  diverted  the  main  stream  on- 
to his  property,  filling  up  the  ditch  and 
waslilng  away  the  flume  and  damaging  his 
property  generally.  The  damage  here  claim- 
ed is  the  result  of  the  same  flood  and  log 
drive  set  out  and  involved  In  Idaho  Northern 
Railroad  Co.  v.  Post  Falls  Lumber  Co.,  20 
Idaho,  695,  119  Pac.  1098,  38  L.  E.  A.  (N.  S.) 
114,  and  the  "McGuire's  miUrace"  referred 
to  in  the  opinion  In  that  case  Is  a  part  of 
the  same  proi)erty  Involved  in  the  present 
case.  The  evidence  was  submitted  to  the 
Jury,  and  they  were  thereafter  taken  to  the 
place  and  allowed  to  inspect  the  stream  and 
the  premises  where  the  damage  is  alleged  to 
have  been  committed. 

The  chief  contention  made  Is  that  the  evi- 
dence Is  insufficient  to  support  the  verdict 
and  Judgment  It  is  contended  that  the  evi- 
dence shows  that  the  Idaho  Northeni  Rail- 


road Company  was  responsible  for  the  In- 
Jury,  and  that  appellant  was  not  responsible, 
and  that  it  had  used  such  care  and  diligence 
in  floating  logs  down  the  stream  as  the  la^7 
devolves  upon  one  using  a  navigable  stream 
as  Indicated  by  this  court  in  Idaho  Northern 
R.  R.  Co.  T.  Post  Falls  Lbr.  Co.,  supra.  The 
railroad  company  was  not  a  party  to  this 
action;  and,  whatever  negligence  may  be 
attributable  to  th^  railroad  company,  we  are 
satlsfled  that  there  has  been  ^ough  shown 
In  this  case  to  hold  appellant  for  n^Ugence 
In  allowing  the  logs  to  form  Jams  and  dam 
up  the  stream  and  turn  the  current  on  re- 
spondent's property  and  thereby  Injure  and 
destroy  the  same. 

[1]  What  was  said  by  this  court  in  Idaho 
Northern  R.  R.  Co.  v.  Post  Falls  Lbr.  Co., 
supra,  with  reference  to  the  responsibility  of 
one  floating  logs  and  lumber  down  a  stream, 
Is  equally  applicable  In  the  case  at  bar.  In 
that  case  the  writer  of  this  opinion,  Gpeak- 
ing  for  the  court,  said:  "The  person  who 
undertakes  to  float  logs  and  lumber  down 
a  stream  must  exercise  reasonable  care  in 
order  to  avoid  injury  to  the  property  of  oth- 
ers. The  fact  that  a  stream  is  navigable 
does  not  give  any  one  a  right  to  dump  logs 
and  timber  Into  the  stream  and  allow  the 
same  to  go  unattended  and  without  being 
cared  for,  and  as  a  consequence  to  form 
dams  and  divert  the  current  of  water  to  the 
Injury  and  damage  of  others.  ♦  •  •  The 
party  who  is  attempting  to  navigate  such  a 
stream  must  ex^dse  care  proportionate  to 
the  dangers  and  difficulties  of  the  undertak- 
ing and  the  liability  of  Inflicting  Injury  open 
others." 

[2]  Appellant  contends  that  it  had  a  suffi- 
cient number  of  log  drivers  along  the  stream 
to  properly  take  care  of  the  logs,  and  that 
It  exercised  reasonable  care  and  precautiou 
In  attempting  to  navigate  the  stream  and 
protect  the  property  of  others.  These  were 
all  proper  questions  to  go  to  the  Jury,  and 
the  Jury  have  found  against  ai^llant  on  the 
question  of  negligence  and  doe  care  and 
precaution. 

L5]  The  next  question  presented  is  a  more 
serious  one.  It  Is  contended  that  the  verdict 
Is  excessive,  and  that  It  affords  evidence  on 
Its  face  that  it  was  the  result  of  passion  and 
prejudice  against  the  api)ellant  The  evi- 
dence as  to  the  amount  and  character  of  the 
damage  sustained  Is  unsatisfactory,  and  was 
of  such  a  nature  as  to  leave  it  In  a  large 
measure  to  speculation  and  guesswork  by 
the  Jury  as  to  the  amount  that  should  be 
awarded.  It  seems  that  the  flume  was  con- 
structed and  the  mill  built  about  nine  years 
previous  to  this  occurrence,  and  the  material 
was  necessarily  old,  and  much  of  It  must 
have  been  in  a  badly  worn  and  deteriorated 
condition.  There  was  really  no  evidence  as 
to  the  value  of  the  property  at  the  time  of 
the  injury.  It  is  not  clear  from  the  evidence 
as  to  how  much  of  the  flume  of  600  feet 
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was  actually  wasbed  away  or  destroyed; 
n^tber  does  it  appear  to  what  extent  the 
engine,  boiler,  and  macbinery  in  tbe  mill 
were  damaged.  It  does  appear,  however, 
that  they  were  not  totally  destroyed  or  ren- 
dered worthless.  Notwithstanding  this  fact, 
there  Is  no  evidence  to  show  tbe  extent  of 
Injury  or  damage  to  any  particular  piece  of 
property  or  tbe  expense  of  repairing  the 
same  or  tbe  expense  that  would  be  Incurred 
In  replacing  or  repairing  the  flume.  All  tbe 
evidence  there  Is  on  the  question  of  the 
amount  of  damage  is  simply  the  statement 
of  tbe  opinion  of  witnesses  as  to  the  total 
damage  incurred.  The  respondent  testified 
that  tbe  property  had  cost  about  $2,000 
when  put  In.  Another  witness  said  that  the 
property  could  not  be  duplicated  for  leas 
than  fS,000,  but  when  he  was  urged  to  par- 
ticularize and  specify  the  different  articles 
and  value  he  said  he  could  not  do  so.  He 
was  not  very  familiar  with  tbe  pro[>erty. 

[S]  Objection  was  made  to  the  class  of  evi- 
dence that  was  introduced,  on  the  ground 
that  it  was  the  mere  opinion  and  guess  of 
a  witness,  rather  than  any  statement  of  fact, 
and  error  is  assigned  on  the  action  of  tbe 
court  in  admitting  evidence  of  that  character. 
Tbe  inquiry  as  to*  tbe  amoimt  of  damage  a 
person  has  sustained  by  reason  of  wrongful 
acts  is  ordinarily  difficult  at  best  and  attend- 
ed with  more  or  less  uncertainty  and  specu- 
lation. Juries  at  the  best  are  bound  to  base 
their  verdicts  In  some  measure  upon  the 
opinions  and  speculation  of  witnesses.  For 
these  reasons,  courts  ought  to  compel  parties 
claiming  damages  to  specify  and  particular- 
ize as  much  as  possible  both  as  to  tbe  class 
and  nature  of  tbe  property  Injured  or  de- 
stroyed and  tbe  value  of  each  piece  or  parcel 
of  property.  Damages  should  be  awarded  for 
the  purpose  of  compensating  a  person  who 
has  been  Injured  and  not  for  pro6t  or  specu- 
lation. As  said  by  tbe  Supreme  Court  of 
Washington  In  Berg  v.  Humptulips  Boom  & 
Blver  Improvement  Co.,  38  Wash.  342,  80 
Pac.  528:  "It  is  only  in  exceptional  cases,  if 
at  all,  that  a  witness  is  permitted  to  testify 
to  the  gross  amount  of  damages  sustained. 
That  question  is  ordinarily  for  the  jury." 
In  T.  C.  Power  &  Bro.  Co.  v.  Turner,  37 
Mont  521,  97  Pac.  950,  the  Supreme  Court  of 
Montana  said:  "While  the  witness  might, 
after  stating  that  be  had  been  damaged  and 
after  giving  tbe  particular  Items,  have  been 
permitted  to  state  the  sum  total,  tbe  state- 
ment by  bim  of  his  conclusion  as  to  the  lump 
snm  famished  no  basis  for  calculation  by  the 
Jury.  A  verdict  based  upon  swA  evidence  is 
based  upon  tbe  conclusion  of  the  witness, 
and  not  that  of  the  jury." 

Considerable  has  also  been  said  in  this 
case  touching  the  measure  of  damage  to 
be  adopted  in  such  cases.  We  see  no  reason 
why  the  rule  applicable  in  cases  of  damage 
to  real  estate  should  not  apply  in  cases  of  per- 
sonal property  or  fixtures. 


[4]  Where  the  property  la  totally  destroy- 
ed or  so  badly  Injured  and  Impaired  as  to 
render  It  valueless  for  tbe  use  to  which  it 
was  originally  designed  and  appropriated, 
the  measure  of  damages  should  be  the  value 
of  the  property  at  tbe  time  of  its  destruction. 
Where,  however,  the  property  is  merely  dam- 
aged and  is  capable  of  being  repaired,  the 
measure  of  damage  should  be  the  cost  of  re- 
pair, together  with  the  value  of  the  use  of 
tbe  property  during  tbe  time  that  it  would 
take  to  repair  It  This  is  substantially  the 
rule  adopted  by  this  court  in  Bolae  Valley 
Construction  Co.  v.  Kroeger,  17  Idaho,  3S4, 
106  Pac.  1070,  28  L.  R.  A.  (N.  S.)  968:  and 
Young  V.  Extension  Ditch  Co.,  13  Idaho.  174, 
89  Pac.  296.  For  cases  dealing  with  the  sub- 
ject in  reference  to  personal  proper^,  see 
Layton  v.  Sarpy  County,  83  Neb.  628,  120 
N.  W.  179 ;  McClure  v.  caty  of  Broken  Bow, 
81  Neb.  384, 115  N.  W.  1081;  Western  Mary- 
land B,  B,  Co.  v.  Martin,  110  Md.  DM,  78 
Atl.  267;  13  Cyc.  14a 

In  the  light  of  all  the  evidence  in  this 
case  as  to  the  amount  of  damage  sustained 
and  the  ruling  of  the  court  on  tbe  admission 
of  evidence,  we  are  thoroughly  satisfied  that 
the  verdict  in  this  case  la  excessive.  Tbe  evi- 
dence is  such  as  to  render  It  practically  Im- 
possible for  us  to  determine  with  any  rea- 
sonable certainty  tbe  damage  which  the  re- 
spondent has  suffered.  We  have  conduded, 
therefore,  to  render  an  alternative  judgment 
in  the  case.  A  new  trial  will  be  granted  for 
tbe  purpose  of  determining  the  amount  of 
damage  sustained,  subject,  however,  to  the 
following  proviso :  If  the  respondent  is  will- 
ing to  remit  tbe  excess  over  and  above  $1,500 
and  costs  and  within  30  days  after  the  date 
of  this  decision  will  file  a  waiver  of  the  ex- 
cess over  and  above  $1,500  and  costs,  the 
judgment  will  be  affirmed  to  that  extent. 
If,  on  tbe  other  band,  he  prefers  to  try  the 
case  anew  on  the  question  of  damages,  sab- 
Ject  to  the  rules  of  evldoice  with  referoice 
to  proof  of  damages  as.  herein  considered  and 
discussed,  a  new  trial  will  be  granted.  Costs 
of  this  appeal  will  be  awarded  in  favor  of 
respondent,  provided  be  accepts  the  modified 
judgment  If  a  new  trial  Is  had,  costs  <^ 
this  appeal  will  be  equally  divided  betweoi 
the  parties. 

SULLITAN  and  STBWABT,  JJ^  oonenx; 


KEDf  T.  GILMOBB  ft  P.  B.  Ca 

(Supreme  Court  of  Idaho.   March  5,  191S. 
On  Petition  (or  Behearing, 
AprU  19,  191!!.) 

1.  BAHAOAnS  (I  868*)— PEBBOH  OR  TXACK— 

Measubb  of  Dnrr. 

Where  K.  was  walking  from  a  market  to 
bis  residence,  and  was  foilowiog  a  footpath 
across  a  railroad  right  of  way,  and  walking 
down  the  side  of  the  track  at  a  reasonable  dis- 
tance from  the  track  and  along  the  station 
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£ round*  within  40  or  SO  feet  of  the  de^ot  and 
1  the  same  direction  as  a  moving  train,  and 
was  exercising  reasonable  care  to  avoid  dan- 
ger or  injury,  Md,  that  the  railroad  company 
owed  him  the  dnty  to  exercise  reasonable  care 
and  take  reaBonable  precaution  against  inflict- 
ing an  hijury  upon  him. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  iS  1286,  1237;  Dec.  Dig.  {  S68.*] 
2,  Bauaoadb  (I  8B&* )— ntBSPAaBTO— Mbas- 
UBB  or  DniT. 

A  greater  and  higher  degree  of  care  and 
diligence  is  required  of  a  railroad  company  to 
protect  even  a  trespasser  against  injury,  where 
such  person  is  upon  its  right  of  way  at  a  sta- 
tion or  depot  grounds,  where  the  company 
transacts  business  with  the  public,  and  where 
it  invites  persons  to  enter  its  premises,  and  has 
reason  to  expect  at  all  times  tbat  there  wiU 
be  persons  upon  its  grounds  and  premises,  than 
it  owes  to  a  mere  trespasser  at  an  unfrequent- 
ed place. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1238.  123»;  Dec  Dig.  |  859.*] 

8.  RAII.B0AD8  (f  364*)  —  INJUBT  TO  PBDM- 

TBIAN— LlABILITT. 

Where  a  railroad  company  has  attached  to 
a  train  of  cars  a  steam  shovel  car,  and  baols 
tiie  same  orer  its  road  witii  Ja<^armB  eztend- 
to  a  distance  of  from  11  to  22  inches  be- 
yond the  ordinal?  width  of  cars  and  beyond 
the  rides  of  such  car,  the  company  is  liable 
for  damages  inflicted  by  reason  of  the  jackarm 
itriUng  a  truck  on  a  station  ground  and  hurl- 
ing it  upon  a  passing  pedestrian.  In  such 
case  the  railroad  company  set  a  danger  In  mo- 
tion of  which  the  pedestrian  had  no  notice  or 
knowledge,  and  against  which  he  could  not  rea- 
sonably guard. 

[Ed.  Note.— For  other  caaes,  aee  Railroads, 
Cent  Dig.  U  iasSt,  1S6S;  Dec.  Dig.  i  364.*] 

4.  TbIAI,  (i  208*)— iNBTBUCnOKS. 

It  is  not  error  for  a  trial  court  to  give 
instructions  requested  by  counsel  on  each  side 
of  the  case,  setting  forth  the  law  applicable  to 
the  theory  of  the  eaae  advanced  by  the  party 
requesting  the  instruction,  if  such  Instructions 
correctly  state  the  law,  and  there  is  any  evi- 
dence in  the  case  which  would  justify  the  jury 
adopting  the  theory  advanced  by  either  the  one 
or  the  other  of  the  respective  parties. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  IS  477-479;  Dec.  Dig.  |  203.*] 

6.  Tbiax.  (I  323*)— Veboict— Waiter  or  Ea- 

BOB. 

Under  the  provisions  of  section  4394  of 
the  Rev.  Codes,  the  verdict  of  a  joiy  is  requir- 
ed to  be  in  writing,  signed  by  the  foreman  "if 
ail  the  jurors  agree,  and  by  those  agreeing  if 
three-fourths,  or  more,  but  not  all,  agree,"  and 
must  be  read  by  the  clerk  to  the  jury  and  the 
inquiry  made  whether  it  is  their  verdict 

[Eld.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  759;  Dec  Dig.  |  323.*] 

6.  TBIAL  (I  828*)— YXBDIOT— WAZTSB  OF  EB- 

BOB. 

Under  the  provisions  of  section  4394  of 
the  Rev.  Codes,  where  a  verdict  is  reached,  but 
is  not  agreed  to  by  the  entire  Jury,  It  sboold 
be  signed  by  each  member  of  the  jury  agree- 
ing to  the  same,  and  the  court  should  in  such 
cases  see  to  it  that  the  requirements  of  the 
statute  are  compiled  with;  but  where  this  re- 
quirement is  not  observed,  bnt  the  jury  is 
polled  in  open  court,  and  10  of  them  answer 
that  the  verdict  returned  and  signed  by  the 
foreman  is  their  verdict  and  their  names  are 
entered  on  the  minutes  of  the  court,  and  no  ob- 
jection or  exception  is  taken  to  the  form  of  the 
verdict  and  no  request  is  made  to  have  It  sign- 
ed by  the  Jurors  agreeing  to  it  the  error  is 


not  prejadidal,  and  the  objection  cannot  be 
raised  for  the  first  time  in  the  appellate  court 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dfg.  f  7E»;  Dec  Dig.  f  828.*] 

7.  Dauaoes  ({  132*)— Pbbbonai.  Irjubixb— 

BXCESSITB  REOOVKBT. 

Where  a  man,  76  years  of  age  with  a  Ufe 
expectancy  of  about  6  years,  as  estimated,  by 
the  mortally  tables,  is  i>ernianently  injured 
and  maimed  by  a  railroad  company  tbrotigh  its 
negligence,  and  is  rendered  a  permanent  suffer- 
er for  the  remainder  of  bis  life,  Iteld,  that  the 
appellate  court  would  not  be  Justified  in  re- 
ducing or  disturbing  a  judgment  for  910,000 
damages  as  being  excessive. 

[Ed.  Note.— For  other  caaes,  see  Damues, 
Cent.  Dig.  H  872-88S,  896;  Dec  Dig.  f  m.*] 

Appeal  {rom  District  Court,  LkdIU  Covn^ ; 
J.  M.  Stevens,  Judge. 

Action  by  Samo^  T.  KOm  against  ttie  Oil- 
more  &  Ptttsbnig  Railroad  Company.  Ftdui 
Judgment  for  plalntlffl^  defendant  aipeals. 
Modified  and  aflOrmed  on  petition  tor  rehear- . 
ing. 

John  H.  Padgham,  of  Salmon,  and  A.  O. 
Fording,  of  Pittsburgh,  Pa.,  for  appellant 
F.  J.  Cowan  and  B.  W.  Wliltcomb,  both  of 
Salmon,  for  reqpondent 

AILSHIB,  a  J.  TtOB  is  an  appeal  from  a 
Jndgmoit  awarding  respondent  |10,000  dam- 
ages. The  respondent  was  Injured  by  a  mov- 
ing train  on  ai^llant's  road.  The  aoddcoit 
occurred  on  the  station  grounds  at  the  town 
of  Leadore  aa  about  the  28th  of  August, 
1911.  the  respondent,  lived  at  the 

villqige  of  Junction,  wbidi  is  about  one  mile 
distant  from  the  depot  at  Leadore.  On  tiie 
morning  that  the  accident  occurred,  respond- 
ent left  his  home  and  went  over  to  a  meat 
mariiet  on  Galena,  street,  which  Is  a  short 
distance  south  of  the  depot  in  Leadore.  Aft- 
er he  got  throivh  at  the  meat  market,  he 
started  home,  and  it  was  necessary  tor  him 
to  cross  the  railroad  trade  The  wagon  road 
extended  diagonally  northwesterly  across  the 
railroad  rit^t  of  way  and  to  the  south  and 
west  of  the  detwt*  crossing  the  tntk  about 
250  feet  west  of  the  depot  Respondent,  how- 
ever, left  the  wagon  road  south  of  the  depot 
and  traveled  north  to  the  depot,  passing  be- 
tween the  depot  and  the  railroad  track  and 
parallel  with  the  tradt  the  length  of  the 
^pot  and  some  40  or  SO  feet  down  the  track, 
where  he  met  with  the  accident  which  inflict- 
ed serious  injuries  upon  his  person.  When 
he  readied  the  depot,  he  saw  a  train  of  cars 
on  the  track,  either  moving  westward  or  Just 
about  starting  up.  A  plank  walk  of  from 
s  to  7  feet  wide  extoided  parallel  with 
the  tiadL  In  front  of  the  depot  tiom  the 
easterly  end  of  the  depot  to  a  point  some 
distance  beyond  the  westerly  end  thereof. 
Between  the  platform  and  the  d^>ot  was  a 
space  of  several  feet  filled  with  graveL  Re- 
spondoit,  as  he  walked  post  the  depot  and 
on  to  the  west,  kept  off  the  platform,  and 
walked  on  the  gravel.  He  was  therefore 
from  6  to  7  feet  from  the  trat^  About  40  or 
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SO  feet  down  the  track  from  the  depot  there 
stood  a  baggage  truck.  Juat  as  he  walked 
past  tbla  truck  leaving  It  between  him  aod 
the  passing  train,  a  projecting  'Jackarm  on  a 
moving  steam  shovel  car  which  was  attached 
to  the  train  struck  the  truck,  and  threw  it 
with  violence  against  respondent,  kno<^Ing 
him  over,  severely  injuring  him  and  render- 
ing him  unconscious  and  permanently  maim- 
ed and  disabled. 

Appellant  has  annexed  to  his  brief  a  map 
or  diagram  showing  the  location  of  the 
streets,  roads,  and  buildings  at  Leadore  and 
Junction,  and  on  this  map  a  line  Is  traced 
from  the  meat  market  down  the  street  across 
the  right  of  way  and  in  front  of  the  depot  to 
the  point  where  respondent  was  Injured. 
This  line  ia  supposed  to  represent  the  course 
taken  by  Eelm  on  his  way  home.  We  shall 
insert  this  map  for  the  benefit  of  the  lUustra- 
ticm  it  will  afford  any  one  who  may  have 
occulon  to  examine  this  case.  It  is  as  fol- 
lows: 


Tbta  map  ■bowi  tb*  d«pot  and  vlelni^.  The 
dotted  Una  Aewi  StlmTa  coqtm  as  dascnbtd  Iv 


A  great  many  assignments  of  error  have 
been  made,  but  the  real  and  vital  questions 
necessary  to  be  determined  may  be  reduced 
to  a  very  few  propositions. 

[1,1]  The  first  question  to  be  considered 
Is  the  alleged  negligence  of  the  appellant 
Appellant  insists  that  no  negligence  is  shown 
on  the  part  of  the  railroad  company.  Now 
it  appears  and  is  undisputed  that  the  whole 


mischief  was  caused  by  this  projecting  Jack- 
arm  on  the  moving  steam  shovel  car.  ■  It  ap- 
pears ttiat  these  arms  are  placed  on  each 
side  of  such  a  car  to  be  used  In  steadying  the 
car  when  it  is  in  operation,  and  that  they  are 
ordinarily  ^ther  turned  back  or  taken  off 
when  tiie  car  is  being  hauled  over  the  road. 
On  this  occasion  the  jackarm  on  the  side  of 
the  car  next  to  the  depot  and  to  respondent 
was  projecting.  It  Is  uncertain  as  to  the 
exact  distance  of  this  projection,  but  it 
seems  quite  clear  from  the  evidence  in  the 
record  that  It  was  anywhere  from  11  to  22 
Inches.  It  is  clear  that  the  fault  here  was 
not  with  the  employe  who  left  the  truck 
alongside  the  track.  The  truck  was  far 
enough  away  from  the  track  to  clear  any 
ordinary  car  yrhlcb  was  accustomed  to  pass 
over  the  track,  and,  indeed,  it  was  not  touch- 
ed 80  fan  as  the  evidence  shows  by  any  cars 
until  the  steam  shovel  car  came  along. 
Clearly  there  was  no  negligence  on  the  part 
of  the  man  who  left  the  truck  at  this  place, 
unless  he  had  notice  that  the  steam  ^ovei 
car  was  going  to  be  pulled  over  the  road  at 
this  time  In  the  condition  In  which  It  was 
when  It  passed  this  truck.  The  whole  trou- 
ble in  this  matter  lay  with  those  who  were 
operating  the  train.  If  they  were  ^Ing  to 
pull  a  car  over  the  road  with  projectlona 
on  the  sides  eztoiding  from  11  to  22  Inches 
farther  out  than  any  of  the  cars  usually 
transported  over  the  road,  then  It  was  clear- 
ly the  du^  of  such  operators  to  notify  other 
employes  to  govern  their  actions  accordingly 
In  the  matter  of  leaving  freight,  baggage, 
trucks,  etc.,  along  the  sl^  of  the  track,  and 
it  was  likewise  the  duty  of  such  operatives 
to  maintain  a  lookout  for  the  [Hrotection  of 
those  who  might  be  injured  or  taken  una- 
wares by  reason  of  this  Increased  danger 
from  the  projections  from  the  steam  shovel 
car.  An  employe  or  even  a  trespasser  at  the 
station  grounds  may  know  frith  almost  exact 
accuracy  the  distance  to  whlcA  the  cars 
which  the  company  hauls  over  its  road  pro- 
ject over  the  track  or  neyond  the  ralL  He 
may  accordingly  leave  freight,  baggage,  "r 
other  articles  along  the  track,  where  It 
would  entail  no  danger  upon  any  one  ex- 
cept for  jDSt  such  an  unforeseen  condition  as 
arose  In  this  case.  The  only  persons  who  had 
it  In  their  absolute  power  to  prevent  such  an 
accident  as  this  were  the  operatives  of  the 
train.  They  might  warn  other  employte  or 
In  this  case  they  might  have  taken  ofT  these 
arms  and  reduced  the  car  to  the  standard 
width,  and  in  the  latter  event  no  injury 
would  have  befalls  the  respondent  and  no 
damage  would  have  been  entailed. 

It  lias  been  argued  with  a  great  deal  of 
force  and  Ingenuity  that  the  operatives  of  . 
this  train  could  not  possibly  foresee  that 
Kelm  would  be  Immediately  opposite  this 
truck  when  the  steam  shovel  car  would  pass 
the  tru<^  and  that  they  are  therefore  guilty 
of  no  negligence.  This  argument,  however, 
confesses  that  the  operatives  ol  that  train 
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kiww  that'  the  Jackarm  would  strike  the 
trndi^  and  that  .they  were  ca^rylDg  along 
with  them  a  danger  whlcb  might  inflict  In- 
Jnry  upon  Kelm  or  any  othw  person  abnllar- 
ly  situated  dUier  at  a  station  ground  or 
anywhere  else  al<Hig  the  track.  The  negli- 
gence lies  batik  of  and  prior  to  tba  hitting  ot 
this  truck  by  the  Jackarm  of  tin  steam  shov- 
el car.  The  real  negligence  was  in  carrying 
tills  car  over  the  road  in  a  tiain  of  cars 
wltiumt  maintaining  a  proper  lookout  to  pre- 
vent lust  such  injuries  as  this.  It  Is  dear 
that  they  were  maintaining  no  lookout  to 
prevent  accidents  fnnu  the  special  hasard  of 
this  car.  It  Is  testlfled  by  a  competent  wit- 
ness that  one  railroad  company  would  not 
accept  a  car  from  another  railroad  company 
for  shipment  over  Its  line  In  the  condition 
this  ear  was  In.  namely,  with  the  Jackarms 
In  place  and  projecting  as  was  the  case  with 
this  car. 

It  is  Insisted  that  reiBpondent  was  guilty 
of  contributory  neglig^ce.  Now  there  might 
be  something  in  this  contention  If  it  were 
shown  that  respondent  knew  that  the  steam 
shovel  car  was  attached  to  the  passing  train, 
and  that  the  Jackarms  were  projecting,  or 
if  he  had  notice  that  the  company  was  ac- 
customed to  pull  Biuh  a  car  over  its  road 
witii  the  Jackarms  projecting,  as  tram  the 
case  on  this  day.  It  Is  dear,  howevw,  that 
appellant  was  not  aware  of  these  ftets.  Nei- 
ther did  he  have  any  information  which 
would  put  a  reasonably  prudent  man  on  no- 
tice that  such  thing  was  likely  to  take  place. 
He  was  walking  down  the  track  at  a  rea- 
sonable distance  from  a  train  of  cars.  He 
had  the  right  to  assume  that  the  truck  was 
a  BufHcient  distance  from  the  track  that  It 
would  not  be  struck  by  a  passing  car,  and 
no  doubt  he  saw  the  cars  passing  the  truck 
(me  after  the  oth^  without  striking  It  or 
Intoferlng  with  it  He  did  not  attempt 
to  go  over  the  truck  or  under  the  truck,  but 
he  passed  on  his  way,  leaving  the  truck  be- 
tween him  and  the  passing  cars.  He  knew 
that  the  cars  could  not  strike  him  unless 
they  left  the  track,  and  he  had  no  reason  to 
suppose  that  any  car  ^ould  strike  this  truck 
and  throw  it  upon  him.  He  was  in  no  way 
&|)eculatins  with  dangor  or  taking  any  chanc- 
es that  reasonably  pmdmt  men  would  not 
hare  taken  under  similar  etrcnmstances.  The 
railroad  company  set  the  dai^er  In  motion ; 
they  were  the  active  agents  carrying  an  un- 
usual danger  over  their  road. 

[2]  It  has  been  argued  that  the  respondokt 
was  a  trespasser  on  appellant's  station 
grounds,  and  that  the  company  owed  him  no 
such  duty  as  It  owes  to  those  who  are  invited 
to  its  station  on  business  with  the  company. 
It  is  well  settled  that  a  railroad  company 
Is  not  under  the  same  duty  to  look  out  and 
take  precautions  for  the  care  and  safety  of 
a  trespasser  that  it  is  under  to  those  whom 
it  invites  to  Its  stations  and  grounds  for 
business  purposes.  It  Is  settled,  however.  In 
this  state  tiiat  they  are  liable  even  to  a 


trespasser  for  reasonable  care  and  precau- 
tion even  before  th^  negligence  reaches  the 
stage  where  It  may  be  designated  as  wan- 
ton or  wiUfDl  nei^gence.  Anderson  v.  Great 
Northern  Ry.  Co.,  IS  Idaho.  613,  99  Pac  91. 
They  have  no  right  to  injure  or  kill  a  tres- 
passer. To  our  minds,  the  care  and  pre- 
caution which  the  company  took  in  this  case 
in  operating  this  car  could  not  be  termed  or- 
dinary care.  If  one  of  the  employ^  of  the 
company  had  been  passing  behind  this  truck 
when.it  was  struck  by  the  passing  car  in 
the  condition  In  which  this  steam  shovel 
car  was  on  that  day,  there  could  be  no  ques- 
tion but  that  such  employ^  could  recover 
damage.  In  such  case,  the  employ^  might 
be  rightfully  there  under  request  and  em- 
ployment of  the  company,  and  yet  he  could 
no  more  have  foreseen  this  danger  than 
could  Eelm  who  is  termed  a  trespasser.  The 
evidence  discloses  that  Eelm  was  at  least  a 
liceneee  on  these  premises.  Witnesses  tes- 
tify that  there  was  a  path  from  Junction  to 
the  markets  at  Leadore  that  had  been  trav- 
eled at  least  ever  since  the  railroad  was  con- 
structed, and  that  the  course  Eelm  was  tak- 
ing on  tills  occasion  was  along  the  course  of 
that  path,  and  that  this  had  been  traveled 
continuously  by  pedestrians  between  the  two 
towns  ever  since  the  construction  of  the  t^&A, 
It  Is  well  settled  that,  where  such  a  custom 
or  practice  prevails,  the  railroad  company  Is 
chai^eable  with  notice  that  licensees  or  tres- 
passers, if  you  please  may  be  on  or  along 
the  track  at  such  places.  Anderson  v.  Great 
Northern  R.  R.  Co..  15  Idaho,  513,  90  Pac. 
91;  Illinois  Central  v.  Di<^,  91  Ey.  434,  15 
S.  W.  66B.  It  should  be  remonbered  that 
respondent  wna  at  a  place  where  the  appel- 
lant might  always  expect  licensees  and  em- 
ployes, and  where  It  was  the  duty  of  the 
comtiany  to  maintain  a  lookout  for  persona 
who  might  rightfully  be  on  the  premiae^ 
and,  even  though  the  respondent  were  hlms^ 
a  treqwsser  at  that  places  the  appellant,  on 
the  other  hand,  would  be  diargeable  with  a 
greater  duty  even  to  him  at  that  ^ce  Uun 
it  would  have  bem  at  some  remote  or  Iso- 
lated place  where  It  was  not  chargeable  with 
the  duty  of  UxAlng  out  tax  those  It  might 
expect  upon  Its  premlsea  and  about  its  track. 
See  notes  to  Frye  v.  St  L.,  I.  M.,  etc,  Co., 
8  L  R.  A.  (N.  S.)  1009^  and  Smith  v.  Nor- 
folk ft  So.  Ry.,  26  L.  R.  A.  287. 

[4]  The  objections  made  to  the  InstracUims 
of  the  court  are  not  well  taken.  The  In- 
stmctlona  appear  to  flMrly  state  thie  law, 
and  the  most  that  can  be  said  against  them 
is  that  they  state  the  law  applicable  to  dlf- 
fOrent  theories  of  the  case.  It  often  hap- 
pens, however.  In  the  trial  of  a  lawsuit  that 
such  Instructions  are  necessary  because  one 
party  tries  his  case  on  one  theory  of  the  law 
and  upon  one  view  of  the  evidence,  while  the 
other  party  tries  his  aide  of  the  case  upon  a 
different  theory  and  hopes  to  produce  such 
evldoMe  as  to  have  his  rule  ot  law  a^llca- 
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ble  tbereto.  A  court  cannot  foresee  wbat 
conclnalon  a  Jm?  wlU  reach  as  to  the  fkcts, 
and  BO  the  court  ottm  finds  himself  under 
ttm  necessl^  of  gMng  the  jnxy  the  role  of 
law  appllcaUe  to  ea(^  theory  of  the  case. 
That  appears  to  have  been  done  In  this  ease. 
The  complaint  that  tilie  langnage  of  flie  In- 
stmctlon  was  nnlntelUglble  Is  not  a  cause 
for  revKsal.  Instrnctlons  should  not  be  con- 
fusing and  should  be  coached  In  as  Mmple, 
plain,  everyday  language  as  It  Is  i>osslble  to 
use  ^hatcher  t.  Quirk,  4  Idaho,  267,  38  Pac. 
662),  but  the  partieular  language  In  which 
instrnctlons  should  be  couched  must  be  left 
to  the  judge  who  is  giving  the  instructlou  so 
long  as  the  language  used  states  the  law  ap- 
proximately correct 

[1,  •]  The  Terdlct  in  this  case  was  con- 
corred  in  by  10  Jurors  only,  and  was  signed 
by  the  foreman  only.  It  Is  urged  that  this 
vradict  is  erroneous  and  should  be  set  aside. 
Section  4394  of  the  Bev.  Codes  provides  as 
follows:  "When  the  jury,  or  three-fourths 
of  them,  have  agreed  upon  their  verdict,  they 
must  be  conducted  into  court,  their  names 
called  by  the  clerk  and  the  verdict  rendered 
by  their  foreman.  The  verdict  must  be  in 
writing,  signed  by  the  foreman,  if  all  the 
Jurors  agree,  and  by  those  agreeing,  If  three- 
fourths  or  more,  but  not  all,  agree,  and  must 
be  read  by  the  clerk  to  the  jury,  and  the 
Inquiry  made  whether  it  is  their  verdict 
•  •  • "  In  this  case  the  Jury  after  re- 
turning th^r  verdict  were  polled  in  open 
court,  and  ten  answered  tliat  the  verdict 
returned  was  their  verdlict,  and  two  answered 
that  it  was  not  their  verdict  It  seems  to 
us  that  the  calling  of  the  names  of  the  Ju- 
rors and  ten  of  them  responding  that  this 
was  their  verdict  and  their  names  being  en- 
tered upon  the  minutes  of  the  court  at  the 
time,  was  a  sufficient  compliance  with  the 
statute,  and  answered  all  the  purposes  in- 
tended to  be  accomplished  by  the  statute  in 
requiring  them  to  each  sign  the  verdict 
where  the  verdict  Is  not  unanimous.  Simi- 
lar statutes  elsewhere  have  been  held  direc- 
tory only.  Morrison  v.  Overton,  20  Iowa, 
465;  Gurley  v.  O'Dwyer,  61  Mo.  App.  348; 
38  Gyc  1871.  In  this  case  no  objection  was 
made  at  the  time  the  verdict  was  returned 
that  it  was  not  signed  by  the  Jurors,  and  no 
objection  was  taken  whatever  to  the  form  of 
the  verdict  or  the  failure  to  sign  the  ver- 
dict by  those  who  answered  upon  the  call  of 
their  names.  It  would  not  be  consonant  with 
our  practice  to  allow  a  reversal  of  the  Judg- 
ment In  a  case  like  this  where  no  objection 
was  taken  to  the  Irregularity  or  failure  to 
comply  literally  with  the  statute  at  the  time 
the  error  was  committed  in  the  lower  court 
Johnson  t.  Fraser,  2  Idaho  (Hasb.)  404,  18 
Pac.  48. 

[7]  Appellant  also  complains  of  the  rw- 
diet  and  charges  that  it  Is  excessiTe.  It  ap- 

l)ears  that  the  respondent  at  the  time  of  bis 


Injury  was  about  79  years  old,  and  that,  ao- 
COTdlng  to  the  mortality  tables,  be  had  a 
Uf6  e^tectancy  <tf  about  six  years.  20  A.  & 
B.  Bncy.  of  Law  (2d  Ed.)  88S.  It  appears 
that  he  has  suffered  great  pain  and  agony 
from  his  Injuries,  and  that  be  is  destined  to 
be  a  great  snffem  the  remainder  of  his  days, 
and  will  have  to  be  cared  for  as  long  as  he 
lives.  Under  tadh.  circumstances,  we  are 
not  prepared  to  say  that  a  rerdlct  of  ^10.000 
is  excessive.  Under  the  circumstances  we 
do  not  feel  inclined  to  reduce  this  Judgment 
The  judgment  should  be  affirmed,  and  it  is 
so  ordered.  Coats  awarded  In  favor  of  re- 
spondent 

SUIXIVAN  and  8TDWABT,  JJ^  concur. 

On  Petition  for  Rehearing. 

STEWART,  J.  A  petition  for  rehearing 
has  been  filed  In  this  case,  and  in  the  peti- 
tion It  is  very  earnestly  contended  that  an 
Injustice  has  been  done  the  appellant  by 
reason  of  the  Judgment  in  the  case  being 
excessive.  Counsel  has  referred  to  the  au> 
thorltles  bearing  upon  this  question,  and  our 
attention  is  also  called  to  the  evidence  in 
support  of  the  Judgment  Without  entering 
Into  a  discussion  of  the  evidence  and  the  an- 
thorltles  cited,  and  from  such  examination, 
the  court  is  of  the  opinion,  in  view  of  the 
circumstances  of  the  case  and  the  age  of  the 
appellant  that  the  Judgment  is  excessive, 
and  that  to  do  Justice  in  this  case  the  judg- 
ment should  be  modified  and  redticed  to  the 
sum  of  :^9,000. 

The  judgment  Is  therefore  reduced  to  98^- 
000,  and  the  petition  Is  dismissed. 

AILSHIE;  C.  J.,  and  SDLLITAN,  J.,  con* 
cor. 


UNFBIED  et  aL  v.  LIBERT. 
(Supreme  Court  of  Idaho.   April  10,  1913.) 

1.  Punitive  Damaqe& 

On  the  former  appeal  (see  20  Idaho,  708, 
780,  119  Pac.  885)  it  was  held  that  no  punitive 
or  exemplary  damages  could  be  recovered  in 
this  case  and  the  cause  was  remanded  for  a  new 
trial  as  to  the  actual  damages  sustained  by 
the  plaintiffs  and  the  value  of  the  wool  dip  w 
liWT. 

2.  TSOVBB  AND  OONVBBSIOII  ($  4tt*>— MEAHDB 

OF  Damages— Market  Vai-ue. 

Held,  that  tbe  appellant's  possession  <rf 
said  sheep  was  wronf^ful  and  that  be  was  re< 
sponsible  to  the  plaintiffs  for  the  market  value 
of  such  sheep  at  the  time  they  were  taken. 

[Ed.  Note. — For  other  cases,  sec  Trover  and 
Conversion,  Cent  Vlig.  I  263 ;  Dec  Dig.  {  46.*] 

'6.  Appeal  and  Ebrob  (S  1195*) — Law  of 
Case— Former  Opinion, 

Held,  that  the  issues  made  by  the  amended 
complaint  after  the  reverMtl  of  this  case  on  the 
former  aopeal,  were  identical  with  the  said  two 
causes  of  action  as  alleRed  in  the  original  com- 
plaint, and  that  the  former  decision  in  this  case 
was  the  law  the  case  on  a  aew  trial  thereof, 
as  the  causes  of  action  arose  out  of  the  same 
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transaction,  involTiiig  the  same  wrongful  tres- 
pass. 

LISd.  Note.— For  other  cases,  aee  Appeal  and 
Brror.  Cent.  Dig.  U  4<Ml-MtJ6;  Dea  Dig.  I 

4.  IiAw  or  THs-  Gaol 

On  the  former  appeal  the  tight  of  the  i^a- 
tlffs  to  maintain  this  action  wu  matained,  aaide 

from  puaitive  damages. 

6.  Tbial  (S  833*)— Vxbdiot. 

Held,  that  the  evidoKw  is  anfflcient  to  ana- 
tain  the  Terdlet 

lEd.  Note.— For  other  caaea.  aee  Trial,  Gent. 
Dig.  H  784.  780:  Dec  Dig.  f  888.*] 

&  iHnBUGnoNa 

field,  that  tba  Inatmetiona  given  by  the 
eonrt  atated  the  hiw  of  tha  caae  aa  applied  to 
the  evidence. 

Appeal  from  District  Covxt,  Na  Peioe 
County ;  Edgar  C.  Steely  Jndge. 

Action  by  Fred  Unf  ried  and  another  against 
William  A,  Libert  From  a  Judgment  for 
plaintiffs  and  a  denial  of  a  new  trial,  defend- 
ant aiq>ealB.  Affirmed. 

Ghaa.  li.  McDonald  and  Ben  F.  Tweedy, 
both  of  Lewlaton,  for  appellant  I.  N.  Smith, 
of  Portland,  Or.,  Sam.  L.  Ham  and  Clay  Mc- 
Namee,  both  of  Lewlaton,  for  reapondenta. 

SULLIVAN,  J.  This  la  an  appeal  by  the 
defendant,  who  la  appellant  her^  irom  a 
Judgment  based  on  the  verdict  of  a  Jury 
which  avmrded  to  the  reepondenta  damages 
In  the  sum  of  t6,SlS,  allied  to  have  been 
enatained  by  reason  of  ^  certain  sheep  trans- 
action. 

[1]  This  case  was  once  before  this  court 
(see  20  Idaho,  TO8,  118  Pac  885),  and  on  pe- 
tition for  rehearing  (20  Idaho,  730^  118  Pec: 
882)  this  court  held  that  no  punitive  or  ex- 
emidary  damages  could  be  recovered,  and 
also  timt  there  could  be  no  recovery  Cor  the 
wool  dip  In  question  for  1806;  and  remand- 
ed the  case  for  a  new  trial  as  to  the  actual 
damages,  if  any,  sustained  by  the  plaintiffs. 
The  facts  are  very  fully  atated  in  the  former 
opinion  and  will  not  be  repeated  here.  An 
amended  complaint  was  filed  after  the  case 
was  remanded,  wherein  and  whereby  the 
plaintiffs  datmed  damagea  in  the  sum  of 
«6,153,  with  interest 

The  action  Is  based  on  three  causes  of  ac- 
tion, and  on  motion  the  second  cause  was 
striclEen  from  the  compl^nt  and  the  cause 
was  tried  on  the  first  and  third  causes  of 
action.  From  a  Judgment  in  favor  of  the 
plalntiir,  and  from  an  order  denying  a  new 
trial,  this  appeal  was, taken. 

[2]  Counsel  for  aivellant  contend  that, 
during  the  time  appellant  held  said  sheep, 
he  had  possession  of  them  for  the  purpose 
of  foreclosing  bis  mortgage.  The  facts  show 
lliat  appellant's  possession  of  said  sheep  was 
wrongful,  taken,  In  the  first  place,  under  a 
void  order  purporting  to  appoint  a  receiver, 
which  receiver  was  thereafter  removed,  and, 
notwithstanding  his  removal,  the  appellant 


still  unlawfully  and  wrongfully  kept  posses- 
sion of  the  sheep. 

Thia  court  held  on  the  former  appeal  (see 
20  Idaho,  729,  119  Pac.  891)  as  follows:  "But 
where,  aa  in  this  case,  the  facta  show  that 
the  appeUant  wrongfully  took  possession  of 
the  mortgaged  property  and  retained  the 
same  and  converted  such  property  to  his  own 
use  or  permitted  It  to  be  lost  or  injured  or 
destroyed,  he  is  responsible  to  the  owner  for 
the  market  value  of  such  property  at  the. 
time  the  same  was  taken."  The  Suiveme 
Court  of  Washington  also  held  that  the  pos- 
session under  the  void  order  appointing  said 
receiver  was  wrongfuL  See  Libert  v.  Un- 
fried,  47  Wash.  182,  91  Pac.  774. 

[S]  Notwithstanding  the  fact  that  the  Su- 
preme Court  of  Idaho,  aa  well  as  the  Su- 
preme Court  of  Washington,  held  that  Li- 
bert's possession  was  wrongful  and  unlaw- 
ful, counsel  for  appellant  contend  that  Li- 
bert's possession  was  rigbtfnl  under  the 
mortgage  and  contend  in  their  brief  for  a 
reversal  of  the  caae  on  that  ground  as  well 
as  upon  certain  other  grounds.  Counsel  for 
aivellant  contend  that  the  issues  of  the  sec- 
ond trial  were  so  different  from  those  on  the 
first  that  the  tanaer  dadslon  In  this  case 
would  not  be  the  law  of  thia  casA  on  the 
new  trial.  An  examination  of  the  pleadings 
and  the  issues  made  by  them  refute  this  con- 
tention. 

The  second  trial  of  this  case  was  had  upon 
two  causes  of  actlcm:  The  first  relates  to 
the  wrongful  taking  of  tlie  aheep  and  certain 
other  property  whidi  the  receive  took  and 
the  value  of  the  property,  with  Interest,  from 
the  time  of  its  taking;  the  second  cause  in- 
volved the  wool  clip  from  said  sheep  for 
1907.  The  two  causes  of  action  which  were 
Bubndtted  to  the  Jury  are  identical  vrlth  the 
two  causes  of  action  which  were  Involved 
on  the  former  appeal.  Th^  arise  out  of  the 
same  transaction,  relate  to  Om  same  rights 
between  the  same  parties,  concern  the  same 
subject-matter,  and  involve  the  same  wrong- 
ful trespass.  There  la  no  merit  In  that  con- 
tention of  counsri. 

[4]  On  the  former  appeal  this  court  di- 
rected that  a  new  trial  be  had  in  this  caae 
upon  the  theory  of  the  law  as  laid  down  in 
that  dedsion  and  In  harmony  with  the  views 
therein  expressed,  and  held  that  the  cause 
ought  to  be  submitted  to  a  Jury  vrlth  a  view 
of  arriving  at  a  correct  estimate  of  the  actu- 
al damages,  "free  from  all  notion  of  inflict- 
ing any  punitive  or  exemplary  penalty  on 
the  appellant"  It  appeared  In  the  former 
case  that  tbe  Jury  had  allowed  punitive  dam- 
ages, and  on  the  former  appeal  this  court 
concluded  that  the  evidence  was  Insufficient 
to  sustain  any  avrard  for  punitive  or  ex- 
emplary damages.  The  right  of  the  plaintiff 
to  maintain  the  action  was  sustained,  aside 
from  punitive  damages.  It  was  there  settled 
that  Libert's  possession  of  said  sheep  was 
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VTongfal.  A  retrial  of  tbe  case  was  ordered 
ttxc  tbe  purpose  of  arriving  at  a  correct  esti- 
mate of  dam^gee,  and  the  record  shows  that 
the  case  was  retried  upon  that  theory.  It 
will  aerre  no  good  porpoae  for  na  to  enter 
Into  a  discQsalon  of  the  erldoice  hare  or  to 
anote  extensively  from  bat  on  a  care- 
ful examination  of  it  we  are  aatlBfled  that 
It  amply  auatalra  the  ra^lict  of  the  Jury. 

[I]  Counael  contends  that  die  verdict  Is 
greater  than  the  prayer  of  the  complaint  or 
than  tbe  facts  stated  In  tbe  complaint  would 
Justify.  The  soma  claimed  and  the  Interest 
which  may  be  legally  ccnnpnted  tbereon 
amount  to  as  much  as  the  verdict  «f  the 
Jury.  Even  If  that  were  not  so,  and  the  evi- 
dence on  the  trial  clearly  ;^owed  that  the 
damages  were  greater  than  tbe  amount  pray- 
ed for,  the  court  could  bav«  directed  the 
prayer  to  be  amended  to  conform  to  tbe  evi- 
dence or  could  have  entered  Judgment  for 
the  amount  of  damages  estabUsbed  by  the 
evidmoe.   Section  ^30,  Rev.  Codes. 

[I]  Some  objection  Is  made  to  tbe  Instruc- 
tions given  by  tbe  trial  court  to  tbe  Jury. 
Upon  a  careful  examination  of  those  In- 
stmctiona,  we  are  satisfied  that  the  instruc- 
tlona  were  correct  as  applied  to  the  facts 
of  this  cas& 

Finding  no  reversible  emx  in  tbe  record, 
tbe  Judgment  must  be  affirmed,  and  It  Is 
80  ordoed,  with  costs  In  favor  of  the  re- 
apondenta. 

AILSHIS;  a  J.,  and  STEWART,  J.,  con- 
cur. 


BBINTON  V.  STBIELB  et  at 
(Supreme  Court  of  Idaho.    April  12.  19ia.) 

1.  Appeal  and  Ebbob  (|  tOlO*^— QuiEnHa 
Title  (|  44*)— QcEarioNS  op  Fact— Find- 
ings—Kvidknck. 

Where  the  evidence  Is  conBicUng  as  to  the 
fscts,  and  there  is  substantial  evidence  support- 
ing the  findings  of  fact  by  the  trial  court,  the 
flndings  and  Qie  decree  entered  in  accoraance 
therewith  will  not  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  3979-3982,  4024 :  Dec.  Dig. 
I  1010;*  Quieting  Title,  Cent.  Dig.  H  89- 
02;  Dec.  Dig.  i  4^*] 

2.  Tbiai,  (I  896*)— FiNDntos  nr  Coubt— Con- 

SISTENCT. 

Where  there  is  aubstantlal  evidence  sap- 
porting  tbe  findings  of  the  trial  court  upon  the 
issnes  of  fact,  and  such  flndings  can  be  reconcil- 
ed as  a  whole,  and  the  decree  is  in  accordance 
with  the  findings  sapporting  sudi  issnes,  such 
findings  will  not  be  held  to  be  contradictory  or 
Inconsistent. 

tEd.  Note.— For  other  cases,  see  Trial,  CenL 
Dig.  H  940,  947 ;  Dec.  Dig.  1398.*] 

It.  Appeal  ano  IteBOB  (|  1170*)— KbvbrsaI/— 
DiBECTiNQ  Findings  in  Loweb  Coubt. 
Where  findings  of  fact  are  made  and  a 
decree  entered  wherein  tbe  boundary  line  be- 
tween lots  12  and  13  in  block  30  of  the  city  of 
Lewlston  is  involved,  and  such  Sndinga  are  not 
certain,  and  will  not  enable  the  parties  in  in- 
terest to  identify  the  exact  line  of  division  upon 


the  ground,  the  findings  and  decree  will  be  set 
aside,  and  the  trial  court  directed  to  make 
new  findings  and  enter  a  decree  describing  the 
true  line  between  the  two  lots  by  a  correct  and 
certain  description,  referring  to  monuments 
and  markings  upcm  the  ground  showing  the  true 
line. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Unor,  CenL  Dig.  H  458S-4fiU0;  Dse.  Dig.  X 
1170l*] 

Appeal  from  District  Court,  Nea  Fonse 
County;  Edgar  O.  Steele,  Judge. 

Action  by  Caleb  BrlntoQ  against  Wesley 
Steele  and  another  to  quiet  title.  From  a 
judgment  for  defoidants,  plaintiff  anwala. 
Reversed,  with  directions. 

See,  also,  19  Idaho,  71,  112  Pac.  319. 

B.  F.  Tweedy,  of  Lewlston,  for  appelant 
Cteo.  W.  Tannahill  and  Fred  B.  Butler,  boUi 
of  Lewlston,  for  respondents. 

STEWART.  J.  This  action  was  brought 
by  appellant  to  quiet  title  to  a  strip  of  land 
near  the  line  of  subdivision  between  lots  12 
and  13,  block  30.  of  the  city  of  Lewlston. 
The  trial  court  entered  a  decree  quieting  the 
title  In  the  respondent  to  the  following  strip 
of  laud:  "A  triangular  strip  of  land,  and 
e\'ery  part  thereof,  the  same  being  a  strip 

of  bind  11  feet    Inches  wide  at  the 

south  end  thereof,  and  at  the  north  end 
both  east  and  west  boundaries  terminate  at 
the  same  point,  the  same  being  a  part  of 
lot  12,  block  30,  of  the  original  plat  of  tbe 
cl^  of  Lewlston,  Idaho,  and  the  same  being 
located  on  the  west  side  of  the  row  of  pop- 
lar trees  extending  through  and  across  said 
tract  of  land,  marldng  the  east  boundary 
line  of  lot  12,  block  30,  of  the  original  plat 
of  the  city  of  Lewlston,  Idaho." 

The  evidence  shows  that  tbe  dty  of  Lewis- 
ton  was  surveyed  by  E.  B.  True  In  August, 
1874,  and  field  notes  were  prepared  and  a 
plat  of  said  <dty  according  to  such  survey 
was .  prepared  and  approved  by  the  mayor 
and  trustees  of  the  city  of  Lewlston  on  June 
26,  1875,  and  was  filed  for  record  July  1, 
1879,  In  the  records  of  Nez  Perce  county. 
This  plat  shows  block  30;  the  names  of  the 
streets  are  not  clearly  shown,  but  lota  12 
and  13,  block  30,  are  designated.  It  appears 
that  Wesley  Steele,  the  respondent,  Is  tbe 
owner  of  lot  12,  block  30,  and  that  the  ap- 
pellant Jones  Is  the  owner  of  the  west  half 
of  lot  13,  block  30,  and  that  block  30  Is  a 
block  in  the  original  plat  of  the  city  of  Lew- 
lston, Idaho.  The  appellant  Jones  subdivid- 
ed and  platted  tbe  west  half  of  lot  13,  which 
was  subdivided  into  lots,  blocks,  streets,  and 
alleys,  and  lots  were  sold  according  to  such 
plat  to  various  parties  who  have  built  and 
constructed  residences,  business  bouses,  and 
made  substantial  improvements  in  accord- 
ance with  the  plat  of  said  west  half  of  lot 
13  of  block  30. 

The  controversy  arises  from  a  dispute  be- 
tween the  appellant  and  respondent  as  to 
tbe  Une  dividing  lots  12  and  13.   Under  the 
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aM>eIlaiif  8  contention,  the  strip  In  contro- 
Yeny  and  described  la  the  decree  Is  a  part 
of  lot  13,  and  Is  owned  by  appellant;  while 
the  respondent  contends  that  the  triangular 
strip  described  in  the  decree  Is  a  part  of  lot 
12,  and  la  owned  by  the  respondent  The 
trial  court  concluded  that  the  evidence  sup- 
ports the  contention  of  the  respondent,  and 
that  the  strip  of  land  In  controversy  la  a 
part  of  lot  12. 

[1]  This  appeal  Is  from  the  judgment  Sev- 
eral errors  are  assigned,  all  of  which  may 
be  considered  under  the  following  contentious 
of  the  appellant: 

First.  That  the  evidence  does  not  support 
the  findings  and  decree.  It  appeara  that  E. 
B.  True  made  a  survey  of  the  city  of  Lewis- 
ton,  and  prepared  field  notes  on  the  dates 
heratofore  stated,  and  that  Brlggs,  who  had 
done  surveying  work  for  the  government  and 
the  county,  did  work  for  Brlnton  in  the  way 
of  subdividing  lot  13,  block  30,  In  the  dty  of 
Lewlston,  and  in  making  a  plat  thereof. 
The  survey  was  started  at  a  monument  at 
Eettenbacb's  on  the  east  boundary  of  the 
old  original  town  of  Lewlston,  and  Is  shown 
by  Tme's  notes  at  a  line  east  a  half  mile, 
north  a  quarter  mile  from  the  corner  near 
the  Normal  School.  Briggs  testifies:  "I 
brought  that  line  down  Main  street  and  al- 
so along  the  fopt  of  the  bill  until  I  came 
to  the  line  between  the  public  high  school, 
•  •  •  and  •  •  •  I  got  to  that  line 
and  I  found  from  surveys  that  had  been 
made  by  Mr.  Belt  that  there  was  a  monu- 
ment at  the  west  end  of  Idaho  street  I  took 
that  for  a  stoiqidng  point;  that  checked  up 
with  the  monument  at  the  end  of  what  we 
call  Schoolbouae  Lane;  then  I  went  down 
to  the  monument  on  C  street  and  it  says 
40  feet  west  and  40  feet  south  will  establish 
the  northeast  comer  of  the  block,  now  oc- 
cupied by  the  Cash  Hardware  Store.  I  took 
the  course  of  that  and  It  came  to  the  south 
line  of  B  street  or  Main  street,  and  produc- 
ed the  southwest  corner  of  Block  30;  then 
from  Mr.  Tme's  notes — he  gives  some  cours- 
es and  distances,  and  I  checked  those  out, 
and  then,  in  order  to  establish  the  points 
where  his  courses  are  not  given,  I  measured 
south  from  Main  street,  and  then  swung  that 
point  so  that  the  distance  would  fit  that  he 
he  gave  In  the  notes,  with  the  courses.  Then 
I  Joined  my  work  together  and  there  was 
Quite  a  discrepancy  on  the  south  boundary, 
but  on  the  north  boundary  along  the  south 
line  of  Main  street  I  think  it  checked  out 
very  close.  Then  I  apportioned  that  distance 
in  proportion — so  many  feet  to  the  hundred. 
That  gave  lot  13  Just  about  three  feet  lack- 
ing a  very  small  fraction  of  an  inch,  that  is 
on  the  angle  that  was  made  by  extending 
lot  13  longer  than  the  original  survey  made 
by  True.  I  apportioned  that  distance,  and 
also  gave  the  schoolhouse  their  proportion 
and  the  lot  that  belongs  to  Mrs.  Whitman, 
and  also  coming  up  along  the  brow  of  the 
hill,  and  from  that  distance  I  established 


the  boundary  line  of  lot  13.  Then  I  divid- 
ed that  lot  find  I  found  that  the  excess 
there  was  about  three  feet  as  near  as  I  can 
remember,  and  then  I  produced  that  line 
south  to  the  center  line  of  Main  street,  and 
I,  of  course,  established  the  southwest  cor* 
ner  from  that  line,  found  the  distance  by 
measuring  back  from  Main  street  And  then 
I  ran  that  line,  and  In  running  that  line  it 
lilt  the  trees  Just  as  close  to  the  center  as  I 
could  see  from  off  the  hill,  I  found  that  I 
had  to  make  an  offset  By  trees  I  mean  the 
first  tree  that  I  struck  In  sighting;  it  was 
on  the  line  between  lota  12  and  13.  The  line 
hit  the  trees  close  to  the  center.  I  knew  the 
trees  were  in  tbe  way,  and  I  then  went  to 
Main  street  that  being  the  shorter  distance 
than  It  was  on  the  south  side,  and  I  measur- 
ed the  whole  distance,  and  then  I  apportion- 
ed the  distance  that  would  be  right  .south  of 
the  tree.  Tbat  gare  me  ray  west  point  to 
run  by  from  the  southwest  corner,  and  I  pro- 
duced that  line  and  measured  in  and  set  the 
west  boundary  of  the  line.  Then  they  talk- 
ed about  making  some  changes  In  the  lota  on 
the  south  where  Mr.  Steele's  residence  now 
Is,  and  fixing  some  lots  to  get  In  through  this 
alley,  wanting  an  alley  to  come  through. 
Mr.  Brlnton  wanted  an  alley,  but  he  want- 
ed it  himself,  and  he  wouldn't  dedicate  it  he 
wanted  a  private  alley,  and  I  told  him  I 
wouldn't  do  anything  with  It  If  he  didn't 
want  to  dedicate  It  He  could  lay  his  land 
out  any  way  he  wanted  to,  bnt  I  wouldn't 
do  that  and  by  that  time  I  got  a  telegram 
from  the  Surveyor  General,  and  I  tomed  the 
matter  over  to  itx.  Mason.  I  was  dty  sur- 
veyor at  that  time,  and  had  that  Normal  Hill 
sewer  on  my  hands  and  other  work.  That  Is 
about  all  I  did  In  that  block.  I  apportion- 
ed the  excess  in  this  way :  Mr.  True's  meas- 
urements, and  it  is  that  way  with  all  survey- 
ors that  have  chalnmqi;  we  don't  exactly 
agree  In  measurements ;  now,  in  tills  way,  if 
Mr.  True  says  that  the  south  side  of  lot  12 
Is  88  feet  and  I  make  It  89  feet  there  Is 
a  foot  of  excess ;  there  is  a  foot  to  be  added, 
that  is,  In  that  inroportion,  not  a  foot,  but 
the  proportion  that  I  make  it  Now  In  the 
whole  distance,  supposing  there  is  forty  lots 
and  there  Is  forty  feet  and  they  are  all  ex- 
actly the  same  width,  then  I  give  each  lot 
a  foot ;  that  la,  if  I  feel  sure  that  my  survey 
checked  out  exactly.  After  I  came  back 
from  working  for  the  government  I  went 
back  and  checked  It  over ;  that  Is,  from  thia 
southeast  corner  of  the  schoolhouse;  th&n 
is  a  permanent  point;  It  Is  not  a  monu- 
ment it  lays  south  of  one,  this  monument  at 
the  schoolhouse  and  the  5-acre  tract  which 
Is  called  lot  6  of  acres  of  tbe  RIsdon 
tract  Is  tied  onto  the  southeast  comer  of 
the  schoolhouse  lot;  that  is  the  only  tie 
there  is  there.  This  St  John's  place;  there 
Is  no  tie,  only  he  shows  here  a  post  or  cor- 
ner. I  apportioned  that  Just  as  carefully 
as  possible ;  and  at  that  time  I  didn't  know 
Mr.  Brlnton,  had  never  met  him  in  my  life. 
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and  I  didn't  know  him.  1  came  here  to  this 
monament  In  Schoolhoase  Lane  and  measur- 
ed down  until  I  came  to  the  point  that  I  had 
made  coming  np  on  the  street  to  where  KJoa 
had  bought  some  land ;  I  found  that  correct, 
and  I  came  back  to  the  southeast  comer  of 
the  schoolhonse  lot  and  ran  out  the  school- 
house  lot,  and  Mrs.  Whitman's  lot,  and  found 
the  old  original  post;  we  hadn't  dug  It  out 
then;  that  is  at  the  southeast  comer  of  lot 
13,  and  from  there  I  measured  up  the  saine 
distance  and  found  my  point,  and  Just  went 
over  the  same  ground  on  this  offset  line  and 
checked  Into  these  stakes  for  Mr.  Steele  Just 
merely  to  check  up  the  work;  It  chedced  up 
exactly ;  some  measurements  by  a  steel  tape, 
and  I  apportioned  it  Just  as  I  did  before.  I 
couldn't  designate  the  exact  trees,  but  about 
the  10th  of  May,  1873,  I  came  here  wlOi  Ma- 
jor Truax  to  try  to." 

J.  O.  Maxon,  a  eorreyor,  testified  that  he 
did  work  In  the  way  of  platting  the  sabdlvl- 
slon  of  lot  18,  blodc  SO,  of  Lewlston  for  Mr. 
Brlnton  and  for  Mr.  Brlggs,  who  was  making 
a  surrey  for  Brlnton,  and  who  blocked  ont  a 
part  of  the  front  lota  at  the  north  end;  he 
had  them  staked  out  and  the  line  of  lots  all 
set  out,  about  300  feet  from  the  street  along 
both  sides  of  Klnth  street,  and  he  had  the 
center  line  of  Ninth  street  established,  and 
then  he  tamed  over  Che  matter  to  me.  He 
also  had  a  few  of  the  stakes  set  on  the  west 
side  of  the  alley,  also  on  the  east  side  of  it, 
on  the  west  side  of  lot  18.  X  found  It  ab- 
solutely correct  as  far  as  I  checked  it  I 
checked  It  all  over,  and  he  told  me  what  he 
had  don^  and  I  checked  it  all  over  care- 
fully and  found  It  absolute  correct— It  might 
hare  been  an  Inch  off  maybe  somewhere  but 
that  alley  was  absolutely  correct  to  a  hun- 
dredth of  a  foot;  the  stakes  are  there  now, 
they  show  for  tbrauselves.  I  subsequently 
made  a  resurvey  and  recheck  of  this  for  the 
purpose  of  proving  my  work  and  proving  the 
work  of  Mr.  Br^gs.  I  don't  remember  when 
the  survey  was  made.  We  started  at  monu- 
ment 13  and  measured  down  along  the  south 
side  of  Main  street,  and  we  were  fortunate 
enough  to  find  the  point  that  had  been  previ- 
ously established  there  establishing  the  line 
on  Main  street  between  lots  13  and  14 
There  was  a  point  set  there,  a  hub  driven 
down  right  dose  to  a  wall,  there  was  a  little 
stone  wall  there  that  perhaps  you  have  no- 
ticed between  13  and  14,  and  we  wwe  for- 
tunate enough  to  find  that  hub  with  a  tack  In 
It,  and  It  diecked  exactly,  and  we  measured 
the  distance  from  there  on  down  and  found 
the  center  of  Ninth  street  That  was  the  first 
work  we  did  on  that  I  am  positive  of  that 
and  then  we  turned  the  angle  and  ttie  hub  was 
still  in  at  the  center  of  Ninth  street;  that 
is,  at  the  south  line  of  lot  13,  the  hub  was 
still  In  that  was  placed  there  by  Mr.  Bri|^ 
when  he  first  did  this  work,  and  we  found 
that  hub  tba:e,  and  we  turned  the  angle  to 
that  hub,  and  proved  the  same  course  of  the 
street  that  we  originally  had.   We  did  not 


assume  there  was  any  excess  there  because 
we  had  measured  the  proper  distance  to  find 
the  southwest  corner  of  lot  13.  I  heard  Mr. 
Wrighter's  evidence  that  there  was  a  strip 
of  land  there  11.65  feet  at  the  south  end  and 
runniog  to  a  point  at  the  north.  I  found 
such  a  strip  tliere  between  the  fence  and 
this  line  that  was  there,  but  not  such  a  strip 
as  that  between  the  line — thje  east  line  of 
the  Risdon  tract  which  is  supposed  to  tie 
to  this  southwest  comer  of  lot  13,  or  Mr. 
Storer's  corner  there.  I  did  not  find  any 
excess  west  of  this  land  that  was  platted 
by  Mr.. Brlnton;  there  was  a  strip  there  be- 
tween this  fence  and  the  line  that  was  plat- 
ted. I  found  the  line  between  lots  12  and  13 
exactly  on  the  west  line  of  that  platted 
ground.  I  subsequently  resurveyed  the  same ; 
I  think  the  plat  gives  the  date;  I  would  not 
be  positive  about  that;  it  was  along  in  No- 
Tember,  1911.  The  survey  I  made  conformed , 
to  the  survey  made  by  Brlggs  absolutely; 
the  hubs  are  there  now  to  show  them ;  our 
hubs  are  all  there,  every  one  of  them  can  all 
be  found,  and  most  of  the  hubs  that  were 
set  out  when  Mr.  Brlggs  was  there  In  190^ 
I  think  it  was.  that  this  work  was  done  for 
Mr.  NUsey  and  Mr.  Cole  and  Mr.  Brlnton." 

It  appears  that  there  is  a  row  of  poplar 
trees  on  or  near  the  line  between  lots  12  and 
13,  and  re^K>ndents  contend  that  this  row 
of  trees  has  been  absolutely  regarded  as 
marking  the  boundary  line  for  more  than  40 
years;  that  no  cialmant  to  land  in  lot  13 
has  claimed  land  west  of  the  row  of  poplar 
trees,  and  no  claimant  or  owner  of  lot  12  has 
daimed  land  east  of  the  poplar  trees  until 
this  controversy  arose. 

Maxon  also  testified:  "1  know  just  exactly 
what  kind  of  fence  was  there  when  I  came 
to  this  country  In  1877;  Oie  trees  were  sot 
ont  afterwards  along  there ;  the  fmce  wb» 
a  post  and  rail  fence ;  the  trees  woe  set  out 
on  Uie  west  side  of  the  fence ;  the  trees  were 
set  out  about  a  foot  west  of  the  fence,  and 
were  set  out  on  lot  12;  the  fence  lasted  a 
long  time  because  cedar  in  this  country  lasts 
a  long  time;  there  was  some  of  that  cedar 
there  a  long  while,  20  years  ago ;  I  remem- 
ber seeing  some  there  as  much  aa  20  years 
Chat  I  could  remember  of.  These  trees  have 
been  there  and  there  was  some  wire  along, 
and  the  fence  has  been  kept  up  partly  be- 
tween them.  It  has  always  bem  raumed 
and  until  this  controvert  came  up  X  never 
heard  anything  else  but  that  the  trees  there 
next  to  the  fence  w^  practically  on  the 
line — not  until  this  contiivversy  came  up." 

The  re^ndent  testified  that  he  had  beea 
acquainted  with  the  property  since  1002. 
When  he  bought  the  property,  he  did  not 
pay  mu<di  attenttwa  to  tlie  line;  he  had  a 
survey  made  and  he  located  the  stokes  in 
there;  that  was  about  all  he  went  on;  he 
knew  where  they  were.  "The  row  of  treea, 
there  is  one  sti^e — there  are  some  of  those 
trees,  the  upper  trees  I  don't  know,  but  the 
stake  that  Is  the  fnrtherest;  it  Is  alKmt  the 
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tbird  tree  from  the  ^d.  or  the  fourth;  the 
stake  sets  In  on  the  east  side  of  that  tree, 
about  a  foot  I  should  Jndge,  or  a  foot  and  a 
half ;  and  that  Is  as  far  as  I  know  about  the 
line  from  there  on ;  that  was  one  of  the  pegs, 
and  then  the  other  peg,  that  they  put  down, 
'  was  right  at  the  root  of  the  big  trees  on  the 
east  side ;  the  trees  are  all  on  the  other  side, 
and  wben  this  disturbance  came  up  I  didn't 
know — I  just  looked  at  the  plat  when  I 
bought  the  ground,  and  I  didn't  think  about 
there  being  a  piece  of  groimd  In  there,  and 
I  kept  all  the  time  thinking  when  he  told  me 
anythli^  that  it  would  make  this  on  Ninth 
street  come  over  this  way  and  would  throw 
mine  back,  and  I  never  thought  of  there  be- 
ing any  extra  land  because  the  plat  didn't 
show  It  The  trees  down  there  are  Jast  as 
I  tell  you.  I  think  there  are  four  trees 
there,  and  there  Is  a  peg;  this  was  starting 
out  at  Main  street  and  going  to  the  last  tree 
In  that  row;  there  Is  one  of  them  pegs  it 
would  cut  one  tree  through  one-fourth  of 
the  way.  The  trees  are  substantially  on  the 
line,  and  going  back  there  Is  another  peg 
that  would  throw  the  trees  on  my  side  of 
the  fence,  that  would  throw  the  trees  on  the 
west  side  of  the  line  where  the  pegs  are  set 
No  one  ever  claimed  land  on  the  west  side 
of  this  row  of  trees  who  owned  lot  IS  until 
this  trouble  came  up." 

It  also  appears  that  the  fi^ce  was  on  the 
Une  with  the  trees,  except  at  times  It  would 
be  torn  down  and  replaced,  and  at  times  was 
west  of  the  row  of  treea  and  at  times  east 
of  the  row  of  trees. 

On  the  part  of  the  appellant  D.  O.  Wrlght- 
er,  a  surveyor,  testified  that  he  made  a  sur- 
vey for  Mr.  Brinton  and  that  he  did  not  rec- 
ollect exactly  where  he  started,  but  the  wit- 
ness did  state  that  he  had  many  points  In 
that  block  that  he  haa  previously  checked  up 
and  knew  were  correct  and  ran  from  there, 
and  that  he  went  to  tbe  known  point  of  lot 
10.  He  commenced  the  survey  at  the  north- 
east corner  of  lot  10,  and  he  testified  that  be 
had  established  to  his  satlsfactton  where  11 
and  12  were.  He  had  previously  run  around 
the  block  several  times;  he  ran  until  be 
found  that  It  coincided  with  the  original 
notes,  until  they  got  It  to  check;  until  they 
got  a  survey  that  would  plat,  that  would 
conform  with  what  was  Intended  on  tbe  orig- 
inal plat  He  testifies:  "Where  we  haven't 
any  definite  Information  to  go  by,  we  have 
to  supply  the  omissions.  When  I  made  Brin- 
ton's  surrey,  when  I  got  those  Interior  Unes 
on  this  subsequent  survey  of  lot  13,  I  found 
that  they  did  not  reach  the  western  bound- 
ary of  lot  13.  For  Instance  here.  Just  let  me 
explain  a  moment  please:  'Beginning  so  and 
so,'  It  says  here,  'beginning  at  the  northeast 
corner  of  a  certain  block  and  running  so  and 
so.'  Now  I  didn't  go  Into  that;  I  was  not 
making  an  original  survey  there;  simply 
tracing  somebody  else's  survey.  When  I  re- 
checked  I  was  In  It  then;  if  I  had  known 
there  waa  going  to  be  any  litigation  I  guess 


I  would  have  kept  out  of  It  AU  I  know  It 
that  I  surveyed  lot  13;  I  cannot  tell  you 
Just  exactly  where  I  "began  or  which  stake  Is 
the  last  one  I  put  In  or  where  I  ended.  I 
checked  the  entire  block;  I  knew  I  was 
rlgbt  when  I  started.  I  would  not  start 
from  an  assumed  point  Block  30  does  not 
tie  to  any  monument  in  True's  survey ;  mon- 
ument 13  Is  not  mentioned  In  the  notes ;  we 
only  assume  that ;  we  checked  on  it ;  we  did 
not  start  from  It  because  the  course  of  Main 
street  to-day  won't  give  you  the  exact  course 
of  what  True's  notes  do;  you  can  start  In 
tbe  center  of  Main  street  to-day  and  go  by 
True's  notes,  and  you  wouldn't  stay  in  the 
street  The  southerly  end  of  Ninth  street  is 
In  tbe  wrong  plac^  If  It  was  Intended  to  run 
Ninth  street  through  the  center  of  lot  13.  If 
Ninth  street  was  moved  west  S.6S  feet,  there 
would  be  an  excess  on  the  east  half  of  tot 
13 ;  you  would  have  a  wedge  11.3  feet  wide 
as  the  plat  stands  to-day,  as  It  stands  on  the 
ground." 

As  a  part  of  the  evidence  of  Wrlghter,  the 
plat  he  prepared  was  admitted  in  evidence^ 
There  Is  a  clear  eonfiict  between  such  snr* 
vey  and  the  jjiat  of  Maxon  and  Brlggs  as  to 
the  boundary  or  property  line  between  lota 
12  and  13,  and  the  plat  of  appellant  shows 
that  the  property  Une  located  by  Wrlghter 
was  west  of  the  row  of  trees,  and  not  eaat  of 
the  trees,  as  tesUfled  to  by  Maxm  and 
Brlg^  The  trial  court  in  its  fln^Hwgf  and 
decree  seems  to  have  adopted  tbe  survey 
made  by  Maxon  and  Briggs.  Thae  14  other 
evidence  as  to  the  line  between  lo1»  12  and 
IS.  Some  of  this  evidence  Bui^iorts  plaln- 
tlflfB  claim  and  some  supports  the  respond- 
ent's claim,  and .  some  of  the  erldoice  sup* 
ports  the  contention  that  the  fence  as  shown 
on  the  plat  prepared  by  Wrlghter  shows  the 
line  coincides  with  the  line  of  his  survey.  If 
the  evld«ice  waa  set  forth  in  taU,  it  would 
show  that  there  Is  a  strong  conflict  in  the 
evidence  as  to  the  Une  between  the  lots  12 
and  13,  uid  the  exact  location  of  the  row  of 
trees,  but  the  trial  court  evidently  has  taken 
the  view  that  the  evidence  oflEered  by  the  re- 
spondent fixed  and  described  the  Une  more 
clearly  than  the  evld«ice  on  the  part  of  the 
appellant  From  our  examination  of  the  evi- 
dence we  are  inclined  to  think  that  the  court 
made  no  mistake  in  Its  findings  of  fact,  and 
that  the  evidence  supports  the  findings  and 
decree. 

[2]  Second.  It  Is  contended  that  tbe  find- 
ings are  inconsistent  and  contradictory. 
While  the  findings  are  not  certain  and  spe- 
cific as  to  the  location  upon  the  ground,  we 
think  there  Is  substantial  evidence  support- 
ing the  specific  findings  made  by  the  trial 
court,  and  that  such  findings  can  be  recon- 
ciled as  a  whole  upon  which  the  decree  was 
entered,  and  that  there  is  no  contradiction 
or  Inconsistency  In  the  findings. 

[t]  Third.  It  is  argued  in  appdlant's  brief 
that  the  findings  of  the  trial  court  as  to  the 
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line  between  lots  12  and  13  do  not  definitely 
and  with  certainty  locate  the  line  by  the  de- 
scription or  upon  the  ground,  so  that  the  par- 
ties to  the  action  are  enabled  to  Identify  the 
exact  line  of  division  upon  the  ground.  We 
are  satlsfled  that  this  contention  Is  well  tak- 
en, and  especially  call  attention  to  finding 
No.  11,  wherein  the  court  finds  "that  the  row 
of  poplar  trees  extending  from  the  north 
boandary  of  said  lot  to  the  south  boundary 
of  the  same  Is  located  upon  the  line  between 
lot  12.  block  30.  of  the  original  plat  of  the 
city  of  Lewtston,  Idaho,  and  lot  13,  block  30, 
of  the  orlglnat  idat  of  the  city  of  Lewlston, 
Idaho^  and  that  Uie  said  row  of  poplar  trees 
has  marked  the  boundary  line  between  the 
said  two  tracts  of  land  for  more  than  thirty 
years  last  past"  Also  the  decree^  which  ad- 
judges :  "That  the  defendant  Wesley  Steele 
have  Judgment  and  decree  against  the  plain* 
tiff,  quieting  his  title  in  and  to  the  said  tri- 
^  sngolar  str^i  of  land  and  every  part  there- 
of the  same  b^g  a  strip  of  land  11  feet  — 
Inidies  wide  at  the  south  end  thueof  and  at 
the  north  end  both  east  and  west  boundaries 
terminate  at  the  same  point,  the  same  being 
a  part  of  lot  12,  Uo(^  30;  of  the  original  plat 
of  the  city  of  Lewiston,  Idaho,  and  the  same 
being  located  on  the  west  side  of  the  row  of 
poplar  trees  extending  through  and  across 
said  tract  of  land,  marking  the  eastern 
boundary  line  of  lot  12,  block  30.  of  the  orig- 
inal plat  of  the  city  of  Lewlston,  Idaho." 

The  evidence  shows  that  the  three  poplar 
trees  referred  to  1^  the  trial  court  In  the 
.  findings  and  decree  are  about  three  feet  in 
dlametOT,  and  tliat  such  trees  are  not  In  line 
with  the  fourth  tree.  If  the  tbiee  trees  were 
located  upon  the  line  between  lots  12  and  13, 
and  at  the  present  time  are  about  three  feet 
in  diameter,  then  the  line  between  the  two 
lots  at  the  present  time  would  have  to  be  lo- 
cated through  the  center  of  the  three  trees, 
and  not  a  foot  and  a  half  from  the  center  of 
the  trees,  as  the  dividing  Hue,  and  not  on 
the  west  side  of  the  trees  or  the  east  side  of 
the  trees.  The  line  could  not  be  a  line  run- 
ning through  the  four  trees.  In  the  decree  the 
court  adjudges  that  the  line  between  lots  12 
and  13  is  on  the  west  side  of  the  row  of  pop- 
lar trees  extending  through  and  across  said 
tract  of  land  marking  the  eastern  boundary 
line  of  lot  12.  The  finding  and  decree  there- 
fore are  uncertain  as  to  the  exact  line  of  di- 
vision between  lots  12  and  13  as  located  by 
the  trial  court,  and,  if  It  was  the  Intention  of 
the  trial  court  that  the  line  of  division  Is  es- 
tablished on  the  west  side  of  the  row  of  pop- 
lar trees,  such  line  would  not  follow  the 
north  line  of  lots  22,  23,  and  24  of  the  survey 
made  by  Briggs  and  Maxon,  which  was 
adopted  and  approved  by  the  trial  court  as 
establishing  the  true  line  between  lots  12  and 
13.  as  found  In  finding  11. 

From  the  finding  it  is  apparent  that  the 
dividing  line  between  lots  12  and  13  Is  and 


should  be  fixed  from  the  survey  made  by 
Biiggs  and  Maxon  by  making  proper  appor- 
tionment of  excess  land  in  the  southern  ends 
of  lota  12  and  13;  and,  that  being  true,  the 
true  line  between  the  two  lots  should  be  es- 
tablished and  idoitifled  by  a  clear  descrb^ 
tlon  in  the  findings  and  decree  and  also  upon 
the  ground  by  proper  monmnents. 

This  case  has  been  in  this  court  before  (19 
Idaho,  71,  112  Pac  319)  and  the  Judgment 
should  be  certain  and  definite  and  establish 
and  identify  upon  the  ground  the  true  line 
dividing  lots  12  and  18,  which  cover  theatrip 
of  ground  involved  in  this  suit  Tliis  can  l>e 
done  hy  placing  proper  monnmoits  by  a  oom- 
petmt  eni^neer,  so  that  the  parties  to  this 
action  will  be  able  to  identify  the  true  line 
dividing  lots  12  and  18  In  accordance  with 
the  findings  of  the  trial  court 

The  judgment  is  reversed,  and  the  trial 
court  is  directed  to  proceed  and  carry  out 
the  views  expressed  by  this  court  and  incor- 
porate in  the  flnrtingK  and  decree  the  aoaes- 
tions  and  directUms  of  this  opinion.  Hie 
costs  In  this  appeal  are  divided  equally  be- 
tween the  parties. 

AIIAHUO^  a  J.,  and  SULLIVAN.  oon- 
cor. 


GHBI8TBNSIDN  v.  BEUTLEB  et  sL 
(Supreme  Court  of  Utah.  Usreh  ldl&) 
BoTjiniaBiis  (|  48*)— AcqomcsHCS— Bbtop- 

PKL. 

Where  owners  of  adjacent  lands  occupied 
their  respective  premises  to  a  fence,  recognised 
as  on  the  bonndarr  line  for  more  tiian  20  years, 
and  duinc  that  time  tittj  dslmed  the  land  to 
the  line,  tney  and  their  grantees  may  not  deny 
that  tbe  line  is  the  true  division  line.i 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  S{  232-242;  Dec  Dig.  |  48.*] 

Appeal  from  District  Court,  Sevier  County: 
O.  G.  Armstrong.  Judge  (Presiding). 

Action  by  Simon  Chrlstensen  against  Wil- 
liam Beutler  and  another.  From  a  Judgment 
for  plaintiff,  defendants  appeal.  Affirmed. 

EL  E.  Hoffmann,  of  Richfl^d,  for  a[K>ellant8. 
H.  N.  Hayes,  of  Blclifleld,  and  C  W.  Collins, 
of  Salt  lake  City,  for  respondent 

McCABTY,  a  3.  This  Is  an  appeal  from  a 
Judgment  rendered  in  the  district  court  ct 
Sevier  county  in  fkvor  of  respondait,  idaln- 
tlff  below,  quieting  title  to  a  tract  of  land 
85  feet  in  width  and  about  58  rods  In  length. 

The  facta  and  drcomstanoes  out  of  which 
this  controversy  arose  are  about  as  fellows: 

In  1882  one  Q  A.  H.  Bnlow  obtained  a 
patent  from  the  United  States  to  a  tract  of 
land  in  Sevier  county.  On  November  23, 
1882,  Bnlow  had  a  portion  of  the  land  cov- 


^HolmM  T.  Judce,  n  Utafa,  269.  87  Pac.  1009; 
HoTar  T.  Lan^n,  ST  Utab.  9.  106  Pac.  EM:  Young 
T.  Hyland.  87  Utah.  239,  106  Pac  UZt:    Blntord  V. 

Bccles,  126  Pac.  333. 
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ered  by  Ids  patent  surreyed  and  platted  by 
a  competent  sorreyor.  A  copy  of  the  plat 
attached  to  an  abstract  of  title  of  the  prop- 
erty was  Introduced  la  evidence  and  made 
a  part  of  the  bill  of  exceptions.  .From.-  the 
plat  and  other  erldoice  in  the  case  It  appears 
that  at  the  time  the  idat  was  made  certain 
tracts  of  the  land  had  been  conveyed  by 
Bulow  to  rarlona  parties.  On  the  20th  day  of 
November,  1888,  respondent,  through  mesne 
conv^ances,  became  the  owner  of  one 
of  these  tracts  or  parcels  of  land.  The  metes 
and  bounds  of  the  land  purchased  by  re- 
spondent, as  fixed  by  the  calls  in  his  deed, 
are  as  follows:  "Commencing  50  links  east 
and  10.85  chains  south  of  the  northwest  cor- 
ner of  section  30,  township  23  s.,  r.  2  w.;  then 
east  14.45  chains;  thence  south  6  chains; 
thence  west  14.45  chains;  thence  north  6 
chains  to  place  of  beginning."  When  Bulow 
had  a  portion  of  his  land  surveyed  and  plat- 
ted In  1882,  he  reserved  a  strip  for  a  road 
three  rods  in  width  running  easterly  and 
westerly  through  the  land.  This  road  is 
contiguous  to  and  runs  parallel  with  the  re- 
spondent's land  on  the  north.  There  is 
also  a  road  two  rods  In  width  contiguous 
to  and  on  the  west  of  respondent's  land.  The 
physical  marks  indicating  the  boundaries  of 
the  land  at  the  time  respondent  purchased 
and  took  possession  of  It  consisted  of  the 
roads  mentioned,  a  waste  and  head  ditch 
on  the  east,  and  a  narrow  strip  of  unculti- 
vated land,  about  four  or  five  feet  wide;  con- 
tiguous to  and  adjoining  and  running  par- 
allel with  the  tract  on  the  south.  The  south 
boundary  line  Is  the  one  in  dispute. 

From  the  time  respondent  purchased  and 
went  into  iMSsesslon  of  his  land  in  1888  un- 
til 1806,  a  period  of  eight  years,  this  strip 
of  uncultivated  land  was  recognized  by  him 
and  his  neighbors  (aK>ellant's  predecessors 
in  interest),  who  owned  the  land  adjoining 
his  proper^  on  the  south,  as  the  division 
or  boundary  line.  In  1896  Samuel  Bulow, 
son  of  (X  A.  H.  Bulow,  patentee,  purchased 
and  went  Into  possession  of  the  tract  of  land 
adjoining  respondent's  land  on  the  south. 
During  that  same  period  (1896)  respondent 
inclosed  his  land  with  a  fence.  The  fence 
along  the  south  side  or  boundary  of  the  land 
was  erected  on  the  narrow  strip  of  unculti- 
vated land  above  mentioned,  and  Sam  Bulow, 
the  then  owner  of  the  land  adjoining  re- 
spondent's on  the  south,  contributed  to  the 
cost  of  this  south  line  of  fence.  On  December 
28,  1008,  Bulow  sold  and  conveyed  to  ai^l- 
lants  herein  the  land  lying  south  of  and  con- 
tiguous to  respondent's  land.  Up  to  this 
time  the  fence  above  mentioned  had  been 
maintained  where  it  was  erected,  namdly, 
on  what  bad  been  recognized  as  the  division 
line,  for  more  than  20  years.  Samuel  Bulow 
was  called  as  a  witness  by  appellants  and 
testlded  In  part:  "That  he  was  34  years  of 
age;  that  during  the  time  tl2  years]  he 
owned  the  land  to  the  south  and  adjoining 
respondent's  land  be  recognized  the  fence  as 


being  on  the  boundary  line  between  the  two 
tracts  of  laud.  Q.  Now,  that  fence  was  built 
on  the  line  that  already  existed  between  you 
and  Mr.  Christ^tsen,  wasn't  It?  A.  It  was 
what  I  supposed  to  be  ttae  line.  Q.  Yes; 
what  you  had  always  recognized  as  the  di- 
vision line?  A.  Yes,  sir.  *  *  •  Q.  It  has 
been  recognized  as  the  division  line,  and  you 
have  been  right  around  there  ever  since  you 
were  large  enough  to  get  out  of  the  bouse? 
A-  Yes." 

In  April,  1909,  appellants  employed  a  sur- 
veyor to  survey  and  locate  the  boundary  line 
as  described  In  their  deed.  According  to  this 
survey  the  fence  built  in  1896,  dividing  the 
two  tracts  of  land,  was  35  feet  south  of  the 
boundary  line  as  described  in  the  deed.  A 
controversy  at  once  arose  between  these  par- 
ties over  the  boundary  line ;  aj^Uants  claim- 
ing that  a  portion  of  the  land  within  respond- 
^t's  inclosure  belonged  to  them.  They  ac- 
cordingly moved  the  fence  north  36  feet  and 
to  where  they  claimed  the  true  boundary  line 
to  be.  After  the  controversy  arose,  respond- 
ent employed  a  surveyor  to  survey  his  land, 
following  the  calls  of  his  deed.  The  south 
boundary  of  his  land,  as  located  by  this  sur- 
vey, is  approximately  in  the  same  place  as 
located  by  appellants'  survey,  and  the  north 
boundary  Is  in  the  street  to  the  north  of 
his  land.  Respondent  testified,  and  his  evi- 
dence is  not  disputed,  that  "according  to  re- 
cent surveys  the  north  line  of  my  land  would 
run  over  •  ♦  •  pretty  near  two-thirds  of 
the  street."  And  again  he  said:  "If  I  were 
moved  north  according  to  the  surreys  recent- 
ly made,  it  would  throw  me  into  the  street; 
It  would  take  about  two-thirds  of  the,  street." 

The  Important  question  presented  by  this 
appeal  is  whether  the  boundary  line  between 
the  two  tracts  of  land  mentioned  is  where 
the  fence  was  erected,  and  where  it  was 
maintained  until  removed  by  appellants,  or 
on  the  line  established  by  the  recent  surveys. 

The  evidence,  without  conflict,  shows  that 
the  foice  was  erected  and  maintained  on 
what  had  been  recognized  and  accepted,  dur- 
ing res[)ondent'8  occupancy  of  the  land,  as 
the  boundary  line  both  by  respondent  and  ap- 
pellants' predecessors  In  Interest;  that  for 
more  than  20  years  next  preceding  the  re- 
moval of  the  fence  by  appellants  respondent 
farmed  and  tilled  the  land  to  that  line.  Re- 
spondent testified,  and  his  testimony  on  that 
point  is  not  disputed,  that  "during  all  this 
time  [22  or  23  years]  I  have  (daimed  the  land 
as  thus  bounded  [referring  to  the  physical 
marks  indicating  the  boundary  lines]  as  my 
own." 

lu  the  case  of  Young  t.  Hyland,  87  Utah, 
229,  108  Pac.  1124.  this  court,  In  harmony 
with  its  former  decUdoos  involving  the  prin- 
dide  of  law  here  presented,  said  that  in  this 
jurisdiction  "the  doctrine  is  recognized  that, 
where  the  owners  of  adjoining  lands  occupy 
their  respective  premises  up  to  a  certain  Hue 
which  they  recognized  and  acquiesced  in  as 
th^  boundary  line  for  a  long  period  of  time, 
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they  and  their  grantees  will  not  be  permitted 
to  deny  that  the  boundary  line  thns  recog- 
nized Is  the  tme  line  of  division  between  tbelr 
properties,"  dtlng  Holmes  v.  Judge,  31  Utah, 
269,  87  Pae.  1009;  Moyer  v.  langton,  37 
Utah,  9, 106  Pac.  50a  This  doctrine  Is  again 
declared  In  the  case  of  Blnford  v.  Eccles, 
126  Pac.  333. 

Applying  the  principle  of  law  announced 
in  these  cases,  which  we  believe  to  be  a 
wholesome  one,  it  necessarily  follows  that 
the  judgment  of  the  trial  court  must  be  af- 
firmed. It  is  so  ordered.  Costs  to  respond- 
ent 

STBAUP  and  FRICK,  JX,  concur. 


HULL  V.  liARSON.t 
(Supreme  Court  of  AriEona.    April  21,  1913.) 

1.  Appeal  and  Eftaoa  (S  e23*>-RKCOBD— 
Time  fob  Filing  in  Appellate  Cockt. 

Where  a  motion  for  a  new  trial  was  de- 
nied OB  August  6tb,  the  transcript  of  the  re- 
porter's notes  filed  with  the  clerk  of  the  trial 
court  and  served  on  the  attorney  for  appellee 
on  October  3d,  the  reporter's  transcript  pre- 
sented to  the  trial  judge  October  23d.  certified 
by  him  as  correct  October  25tb,  and  the  record 
filed  in  the  office  of  the  clerk  of  the  Snpreme 
Court  oo  Novemlier  22d,  there  was  a  strict 
compliance  with  the  statutes  and  rules  of  t^e 
court  goveming  appeals. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  2736;  Dec  Dig.  |  623.*] 

2.  Appeal  and  Ebbob  (|  766*)— Bbibfs— Tiue 
FOB  Sebvicb  ok  Ofpositb  Pabtt. 

Under  the  express  provlsifms  of  Snpreme 
Coort  Rule  4,  sabd.  6  (12B  Pae.  z),  as  amended, 
Rppellent's  brief  is  timely  served  on  appellee's 
attorney  if  served  within  30  days  after  the  lec* 
ord  is  filed  in  the  Supreme  Court 

[Ed.  Note!— For  other  eases,  see  Appeal  and 
Drror,  Cent  Dig.  If  8101,  3126;  Dec  Dig.  | 

Teu.*]  ■ 

3.  Aictal  and  Ebbob  (f  1011*)— Review- 
Questions  OF  Fact. 

An  appellate  court  will  not  grant  a  new 
trial  on  the  ground  that  the  verdict  is  contrary 
to  the  evidence  or  not  supported  by  the  evi- 
dence, when  the  evidence  is  confiicting,  or  when 
there  is  any  subatantial  evidence  to  support  the 
verdict. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  K  398»-398»;  Dec.  Dig.  i 
1011.*] 

4.  Nkw  Tbial  <|  143*)— ArnDAVrrs  or  Ju- 

BOBB  —  III  PEACHMENT  OW  YEBDIOT— "QUO- 
TIENT Vebdict." 

The  affidavit  of  a  juror  could  not  be  re- 
ceived to  show  that  the  verdict  in  a  civil  case 
was  a  "quotient  verdict"  arrived  at  by  adding 
the  amount  which  each  juror  considered  proper 
and  dividing  by  the  number  of  jurors,  since 
there  is  no  statutotr  provision  authorizing  the 
receipt  of  jurors*  affidavits  to  prove  misconduct 
of  the  jury  in  civil  cases  as  there  is  in  crimi- 
nal cases,  and  therefore  the  common-law  rule 
prevails. 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  fiS  290-296;  Dec  Dig.  |  143.* 
For  other  definitions,  see  Words  and  Phrases, 

vol.  7,  p.  5809.] 

Appeal  from  Superior  Court  Yavapai 
County;   Frank  O.  Smith,  Jndge. 


Action  by  Joe  Larson  against  George  W. 
Hnll.  Judgment  for  plalntitr,  and  defendant 

appeals.  Affirmed. 

Robert  E.  Morrison,  of  Preacott,  for  appel- 
lant P.  W.  O'SulUvan  and  Jos^  H.  Mor- 
gan, both  of  Prescott  and  Carl  M.  H^m,  of 
Jerome,  for  appellee. 

O'CONNOR,  J.  This  is  an  action  brou^t 
by  Joe  Larson,  as  plaintiff,  aivellee  here- 
in, against  Qeo.  W.  Hnll,  def^dant  ap- 
pellant herein,  in  the  superior  court  of  Ta- 
vapai  county,  for  damages  fbr  personal  in- 
juries alleged  to  have  been  inflicted  vp- 
on  Larson  by  Hnll  by  striking  Larson  un- 
der the  eye  with  a  cane  vUh  ireat  force 
and  violence  inflicting  a  very  dangerous 
wound  and  breaking  a  blood  vessel  and  caus- 
ing p^manent  injury  to  Xjarson's  face  and 
eye.  FlaintlfT  alleged  that  he  had  expended 
the  sum  of  $37  for  medical  and  snrglcal 
treatment  on  account  of  said  Injury,  and 
that  bdng  a  practical  minor,  Ids  services 
were  reasonably  worth  |S  per  day,  and  fliat 
by  reason  of  said  injury  be  was  unable  to 
work  tbr  a  period  of  at  least  80  days;  and 
prayed  for  judgment  against  Hall  for  f2,S0O 
gmeral  damages,  $37  paid  oat  for  medical 
and  surgical  care,  and  $100  for  30  days'  loss 
of  time  occa^ned  said  injury.  The  case 
was  tried  by  a  jury  of  six,  by  agreement 
of  counsel,  and  a  verdict  w-^s  xendwed  in 
fsTOT  of  plaintiff,  flxing  ills  damages  at  the 
sum  of  $472.35.  Motion  for  a  new  trial  vn» 
overruled  and  judgment  rmdered.  From 
which  ord«r  and  judgment  defendant  appeals. 

[1, 2]  Appellee  moves  this  conrt  to  dismiss 
this  appeal  on  the  grounds :  First  That  the 
apiKllant  fitHed  to  file,  within  30  days  after 
the  recOTd  of  the  case  in  the  snperior  court 
was  completed  and  ftxe  appeal  perfected,  t&e 
record  of  said  case  in  the  Suprone  Oomt  of 
Arizona.  Second.  TbSLt  the  appellant  foiled 
to  serve  upon  the  appellee,  within  80  days 
after  the  appeal  was  perfected  and  the  Btat» 
ment  of  facts  made  a  part  of  the  record,  a 
copy  of  his  brief. 

The  record  discloses:  That  the  motion 
for  a  new  trial  was  denied  In  the  court  be- 
low on  the  5th  day  of  August  1912,  and  on 
the  3d  day  of  October,  1912,  appellant  filed 
with  the  clerk  of  the  superior  court  of  YavH- 
pal  county  a  transcript  of  the  reporter's 
notes  and  served  upon  the  attorney  for  ap- 
pellee herein  notice  of  the  filing  thereof. 
That  on  the  23d  day  of  October,  1912,  the 
re[>orter*s  transcript  was  presented  to  the 
trial  judge,  and  on  the  25th  day  of  October, 
1912,  the  trial  judge  certified  to  the  correct- 
ness of  the  said  transcript  and  on  the  same 
day  filed  the  transcript  in  the  office  of  the 
clerk  of  the  superior  court  That  on  the  22d 
day  of  November,  1912,  tlie  record  in  this 
case  was  filed  In  the  oflice  of  the  clerk  of  tho 
Supreme  Court  On  the  4th  day  of  Decem- 
ber, 1912,  the  brief  of  the  appellant  was 
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•erved  oo  counsel  for  ai>peUee  and  the  req- 
uisite nnmbar  of  copies  filed  In  the  Sivnine 
Court  on  the  8th  day  of  December,  1912.  This 
is  a  atiict  compliance  wltb  the  statutes  and 
vitli  ttta  roles  of  tbia  conrt  goremlng  appeals 
and  writs  of  otfot.  Snbdivlslon  5  of  rule  4  of 
the  Supreme  Orart  (126  Pac  x),  as  amended, 
provides  tliat  "wltUn  thirty  days  next  attar 
the  record  In  the  cause  has  beox  filed  in  the 
8ivremeOouTt,thean>allant  shall  serve  opon 
the  attorney  of  the  opposite  party  a  coP7  ot 
the  brief,"  etc.  The  statute  so  pfOTides,  and 
the  rule  Is  In  harmony  with  the  statute. 
There  bdnjir  no  merit  In  the  motlm  to  dis- 
miss, said  motion  la  therefore  denied. 

[1]  The  first  assignment  of  error  questions 
the  sufficiency  of  the  evldoice  to  support  the 
Judgment  An  examloatlon  of  the  testimony 
In  the  case  clearly  shows  suffldeat  erldenoe 
to  support  the  verdict  of  the  Jury.  It  Is  a 
w^l-settled  rule  In  tiifa  state  that  the  appel- 
late court  will  not  grant  a  new  trial  on  the 
ground  that  the  verdict  Is  contrary  to  the 
erldfflice  or  la  not  supported  by  the  evidence, 
when  the  evldenoe  Is  oonftlcttng  or  when 
there  Is  any  substantial  erldenoe  to  support 
the  verdict  In  Goldman  v.  Sotelo^  7  Ariz. 
28,  60  Pac  696,  the  court  said :  "The  weight 
of  the  evidence  and  the  credlblll^  of  the 
witnesses  were  matters  peculiarly  ft»r  the 
consideration  of  the  jury,  and  for  the  lower 
court  upon  the  motion  for  a  new  trial."  See, 
also,  U.  S.  T.  Copper  Queen  Mining  Co..  7 
Ariz.  80,  60  Pac.  885 ;  McGowan  v.  Sullivan, 
C  Ariz.  334,  62  Pac  986 ;  Old  Ltomlnlon,  etc., 
T.  Andrews,  6  Ariz.  205,  56  Pac.  068. 

[4]  The  only  remaining  aaslgnmoit  of  er- 
ror is  that  the  verdict  of  the  Jury  was  ar- 
rived at  by  chance  and  lot  and  Is  what  is 
known  as  a  "quotient  verdict"  It  appears 
from  the  affidavit  of  W.  H.  Bannister,  one 
«f  the  jurors  who  tried  the  ease,  that,  when 
be  and  his  fellow  jurors  retired  to  the  jury 
room  to  deliberate  upon  their  verdict,  It  waa 
agreed  that  each  Juror  should  write  down 
the  amount  which  he  considered  was  a  prop- 
&  verdict  in  favor  of  plalntlfF,  and  that  the 
amounts  bo  set  down  should  be  added  togeth- 
er and  divided  by  six,  the  case  being  tried 
by  a  jury  of  six,  and  that  the  result  should 
be  the  verdict  in  the  case.  That  after  such 
Agreement  each  juror  wrote  down  the  amount 
which  he  considered  should  be  the  verdict, 
And  that  amount  was  thereafter  added  togeth- 
er, divided  by  six,  and  the  result  was  the 
sum  of  $472.35,  and  that  the  verdict  returned 
by  said  Jurors  was  the  sum  of  $472.35  In 
favor  of  the  plaintiff  and  against  the  de- 
fendant The  question  presented  to  us  Is 
whether  or  not  the  affidavit  of  the  Juror 
Bannister  should  be  received  as  evidence  of 
the  alleged  misconduct  of  the  Jury. 

From  very  early  times  it  has  been  nearly 
universally  h^d  that,  in  the  absence  of  a 
statute  permitting  It  the  affidavit  of  a  juror 
will  not  be  received  to  Impeach  the  verdict 
"Nothing  Is  tetter  settled  as  &  gweral  prc^ 


osltlon  than  that  the  affidavits  of  jurors  are 
not  admlsslhle  to  Impeach  their  finding." 
ThompsfmAiMeRlain,  Jur.  |414.  And,  quot- 
ing fnnn  the  aame  authority:  "Upon  the 
ground  of  public  policy,  the  courts  have  al- 
most universally  agreed  upon  the  rule  that 
DO  affidavit  deposition,  or  other  sworn  state- 
moit  of  a  juror  will  be  rec^ved  to  Impeach 
ttie  vradlet  or  to  explain  it,  *  *  * 
that  they  agreed  on  th^  verdict  by  average, 
or  by  lot"  Thomp.  ft  M.  Jur.  |  440,  dtlng 
many  cases. 

The  Poial  Code  ot  Arizona,  par.  988,  subd. 
14,  provides  that  the  voluntary  affidavit  of 
a  juror  shall  be  competent  to  prove  any  mls- 
ocmduct  of  the  jury  or  to  sustain  the  verdict, 
but  there  is'  no  such  provision  contained  In 
our  Code  of  OvU  Procedure  for  civU  cases, 
and  we  are  OMot^an  bound  by  the  couunon- 
law  rule. 

Counsel  tm  appellant  oontoids  that  the 
propo8itl<m  that  a  juror  would  be  heud  to 
Impeach  his  verdict  Is  sustained  by  the  Eng- 
lish cases,  but  an  examination  of  the  English 
authorities  fails  to  sonwrt  his  otmtentlon. 
In  speaking  of  the  admlstdon  of  affidavits 
of  Jurors  to  Impeadi  the  verdict  Lewd  Blana- 
fleld,  C.  J.,  in  an  early  cas^  said:  "It  la 
aingiilar,  indeed,  that  almost  the  only  evt 
dence  of  whlbh  the  case  admits  should  be 
shut  out;  but  considering  the  arts  which 
might  be  used  it  a  contrary  rule  were  to  iwe- 
vall,  we  think  It  necessary  to  exclude  sudi 
evidence.  If  It  were  understood  to  be  the 
law  that  a  Juryman  mlf^t  set  aside  a  verdict 
by  su(^  evidence,  It  might  sometimes  happen 
that  a  Juryman,  bring  a  frlwd  of  pne  of  the 
parties,  and  not  being  able  to  bring  over  his 
companions  to  his  opinion,  might  propose  a 
decision  by  lot  with  the  view  afterwards  to 
set  aside  the  verdict  by  his  own  affidavit  if 
the  decision  should  be  against  him."  Owen 
V.  Warburton,  1  Bos.  ft  PuL  (N.  R.)  826,  with 
a  long  line  of  Bugllab  cases  quoting  this  de- 
cision. 

In  29  Cyc;  987,  we  find  the  rule  as  fol- 
lows: "In  most  jurisdictions,  In  the  absence 
of  statutes  on  the  subject,  the  affidavits  of 
Jurors  will  not  be  received  to  show  that  the 
verdict  Is  a  quotient  or  chance  verdict" — cit- 
ing cases  from  many  states  In  support  of 
the  rule. 

In  Dana  v.  Tucker,  4  Johns.  (N.  T.)  487, 
where  the  affidavits  of  two  jurors  were  read 
to  show  "that  the  jurors  agreed  that  each 
of  them  should  mark  down  such  sum  as  he 
thought  fit  to  find,  and  the  sum  total  divid- 
ed by  12,  the  quotient  should  be  the  verdict 
and  that  the  verdict  was  so  ascertained," 
the  court  said:  "The  better  opinion  Is,  and 
such  Is  the  rule  adopted  by  the  court  that 
the  affidavits  of  jurors  are  not  to  be  receiv- 
ed to  Impeach  a  verdict." 

In  Moses  v.  Central  Park,  N.  ft  E.  Ry.  Co., 
3  Misc.  Rep.  322,  23  N.  Y.  Supp.  23.  where  a 
motion  to  set  aside  the  verdict  was  made, 
"because  a  Vinotient*  verdict  that  is,  a  v^ 
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diet  rendexed  vpon  an  agreement  for  mie- 
twelfth  «f  the  aggregate  amount  of  tbe  eer- 
eral  ecttmate*  t)y  the  jnrors."  St  Is  saia: 
rrbe  rale  la  veU  ^aUbltebed,  and  at  tUs  day 
resta  npm  weU'imderatood  reaaons  of  public 
policy,  aa  connected  with  the  administration 
of  jaitlc^  tbat  the  conrt  ^rill  not  receive 
the  affidavits  of  Jnron  to  prove^  mlaeonduct 
on  thair  part,  or  any  act  done  by  than 
■wbUSi  could  tm&  to  Impeach  or  overthrow 
their  verdict"  Allen.  J.,  In  Dalrymple 
WUHama,  63  N.  T.  861,  S68  [20  Am.  Bep. 
644},  and  other  cases  on  this  point  "The 
renaons  for  the  erdnslon  of  erldenoe  by 
jnnora  to  impugn  their  verdict  are  ob^iou 
and  nnansweraU^  nam^:  First,  becanse 
It  wonia  tend  to  d^eat  their  own  solemn 
acts  nader  oadi;  aeccaidly,  betanae  its  ad- 
mlaslon  would  open  a  door  to  tamper  with 
Jnrymoi  attex  they  had  glTen  their  verdict; 
and,  thirdly,  because  it  would  be  the  means 
in  the  hands  of  a  dlssatlBfled  Juror  to  destrt^ 
a  verdict  at  any  time  after  he  had  assented 
to  It" 

Dl  Boston,  etc.  By.  Oo.  v.  Dana«  1  Gray 
OlassO  SB,  106.  tbe  rale  is  stated,  as  followa: 
"Tbe  only  remaining  qosstlon  arises  on  the 
motion  for  a  new  trial  founded  on  the  al- 
leged misconduct  of  tbe  Jury  In  maUng  up 
their  T«dict  Without  considering  the  ques- 
tion whether  tbe  mattw  stated  in  the  affida- 
vit of  one  of  the  Jurors,  If  propwly  proved, 
would  be  deoned  sufficient  cause  fbr  In- 
validating a  verdict  and  granting  a  new 
trial.  It  is  only  necessary  to  say  tbat  there  is 
no  competent  evideoee  offered  to  sustain  the 
motion  in  the  inesent  case.  It  baa  often  been 
detomlned  In  this  conrt  that  tbe  affidavits 
of  Jurors'  cannot  be  reoetved  for  the  ponwse 
of  proving  mlacondoct  in  tbe  Jury  room. 
Dorr  V.  ITenno,  12  Pick.  [Mass.]  B26;  Mur^ 
dock  T.  Sumner,  JiZ  Pick.  [Masa]  106.** 

In  the  following  caaes  affidavits  and  testi- 
mony of  Jurors  wue  sought  to  be  introduced 
In  aid  of  a  motion  for  a  new  trial,  to  abow 
tbat  tbe  verdict  was  found  and  returned  In 
pursuance  of  an  agreemoit  in  advance  to 
be  bound  by  a  quotient  or  diance  verdict,  and 
were  refused:  Montgomery  St  By.  Co.  v. 
Mason.  133  Ala.  SOS,  82  South.  261,  268; 
Pleasants  v.  Heard,  15  Ark.  407,  dted  and  ap- 
proved In  Ward  v.  Blackwood,  48  .  Ark.  386. 
8  &  W.  628;  aty  of  Battle  Creek  t.  Haak. 
188  HldL  614,  102  N.  W.  1006,  1008  ;  8t 
Martin  v.  Desnoyer,  1  Mlmu  166  (Oil.  131), 
61  Am.  Dec.  484.  486,  497;  Clark  v.  Man- 
chester, 64  N.  H.  471, 13  Aa  867,  869;  CUne 
V.  Bioy,  1  Or.  90;  StuU  v.  StuU,  197  Fa. 
243,  47  AU.  240;  Pbilllpe  v.  Town  of  Scales 
Mound,  196  IlL  863.  63  N.  E.  180;  Luft  v. 
Unganle,  17  B.  I.  420,  22  AU.  942;  Interna- 
tional, etc.,  V.  Gordon,  72  Tex.  44,  S2,  11 
8.  W.  1088 ;  Carpenter  v.  Willey,  66  Tt  168, 
26  AtL  488;  Furcell  v.  Southera  I^.  Co., 
UO  N.  C.  728,  26  S.  E.  161,  162 ;  Turner  v. 
Tuolumne  County  W.  Co.,  26  Cal.  308;  Boyce 
V.  CaUfomla  Stage  Co.,  25  Oal.  400l 


If  it  Is  considered  advisable  In  the  fur- 
therance of  Justice  that  tbe  verdicts  of  Jorlea 
may  be  Impeached  by  tbe  voluntary  affldavllB 
of  the  individual  Jurors,  tike  r^edy  must  be 
IHTovlded  by  the  lawmaking  power  and  not 
tbe  courts.  It  is  the  duty  of  this  court  to 
administer  tbe  law  as  we  find  it 

There  being  no  error  in  the  record  and  the 
case  having  been  fairly  tried  and  the  verdict 
of  the  Jury  not  being  excessive,  the  Judgment 
and  order  of  the  lower  court  are  afOrmeiL 

FBANKLIN,  C  J.,  and  CDNNXNOHAH, 
J.,  concur. 

N.  B^Ddge  BOSS  being  dlsquaUlled  and 
announcing  his  dlsQuaUflcatlon  in  opoi  conr^ 
tbe  remaining  Judges,  under  section  8  of  ar^ 
tide  6  ctf  the  Gfmstltntion,  called  in  Hon.  J. 
B.  OXIONNOB,  Judge  of  the  Superior  Conrt 
of  tbe  state  of  Arizona,  in  and  for  the  coun- 
ty of  Pinal,  to  sit  with  than  In  tbe  bearing 
of  tbla  caus& 


STATB  ex  reL  FOWEBS  v.  DAIjI^  Oonnty 
Clerk. 

(Supreme  Court  of  Montana.    April  7,  1M3.) 

Ootmnn  (|  28*)-<k>uRTT  Sui^UimooiPO- 

BAiVD  Towns— "Town." 

An  onincorporated  town  it  eli^ble  as  a 
candidate  for  connty  seat  of  a  couub  proposed 
to  be  created  under  Laws  1911.  p.  206.  antiior^ 
ising  new  conntiei  and  providlnff  for  tbe  ^rfat- 
bar  on  ballots  the  worda  "for  the  county  seat^ 
vmh  the  Qames  of  all  cities  or  towns  which 
may  have  filed  a  petitloD,  since  the  word 
"town"  is  used  in  its  popniar  meaning  of  an 
aggregation  of  houses  so  near  to  one  another 
that  the  inhabitants  may  fairly  be  said  to  dwelt 
together,  and  is  not  confined  to  a  town  as  de- 
fined by  Bev.  Codes,  I  3202,  providing  that  a 
city  or  town  is  a  body  corporate  and  politic 
though,  where  a  term  has  both  a  technical  aiM 
a  common  meaning,  tbe  technical  meaning  most 
be  applied  whenever  reasonably  possible. 
_[Ed.  Note.~For  other  cases,  see  Counties. 
C«nt  Dig.  H  26,  27 :  Dee.  Dig.  |  2&* 

For  other  definitlonB,  see  Words  and  Pluasea 
voL  8,  pp.  7019-7020.] 

Mandamus  by  the  State  on  tbe  relation  of 
William  Powers  against  J.  W.  Dale,  County 
Clerk  and  Becorder  of  Valley  County.  Mcot 
Writ  issued. 

Norrls,  Hurd  &  Lewis,  of  Great  Falls,  for 
relator.  D.  M.  Kelly,  Atty.  Gen.,  and  Louis 
P.  Donovan,  Asst  Atty.  Qen.  (Thomas  Dlgnan, 
Of  OUugow,  and  Walsh,  Nolan  &  ScaUon,  of 
Helena,  of  counsel),  for  reepondrait 

SANNER.  J.  Mandamus  to  the  county 
clerk  of  Valley  county  to  compel  the  pladng 
of  tbe  name  of  BafnvlUe  upon  tbe  ballot  as 
a  candidate  for  county  seat  at  a  qiedal 
election  for  tbe  creation  of  the  county  of 
Sheridan.  Upon  tbe  hearing  it  was  orders 
ed  that  the  peremptory  writ  Issue  as  prayed. 
The  ^ect  of  this  rullug  was  to  decide  tbat 
an  unincorporated  town  la  dlglble  as  a 
candidate  for  the  county  seat*  of  a  county 
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proposed  to  be  created  under  the  so-called 
Leighton  Act    Laws  p.  206  et  seq. 

It  seems  deslrablei  In  compliance  wltb  sec- 
tion 6249,  Berised  Codes,  that  we  glTe  brief- 
ly  the  reasons  which  have  moved  ns  to  this 
conclusion. 

The  Lei^ton  Act  was  ajntrored  Mardi  9, 
1911,  and  its  proTiaions  tondilng  the  estab- 
lishment of  the  county  seat  of  a  proposed 
oew  county  are:  "There  shall  also  be  print- 
ed upon  said  ballot  the  words  *ft>r  the  county 
seat,'  and  the  names  of  all  cities  or  towns 
which  may  have  filed  with  the  county  clerk 
a  petitl<ni.  •  •  *  nominating  any  dty  or 
fown  wltiiln  the  proposed  new  county  for 
1^  county  seat,  and  the  voter  shall  designate 
Us  du^ce  for  county  seat  by  maxlcing  a  cross 
(X)  (^tpostte  the  name  of  the  dty  or  town  for 
which  he  desires  to  cast  his  ballot.  •  •  • 
In  case  any  dty  or  town  foils  to  receive  a 
majority  of  all  the  Totea  cast,  then  the  dty 
or  town  receiving' the  highest  number  of  aU 
votes  cast,  shall  be  designated  as  the  tem- 
porary county  seat  *  *  *  If  upon  the 
canvass  of  the  votes  cast  at  such  election  it 
appears  that  slxty-flve  per  cent  of  the  votes 
cast  •  •  •  are  for  the  new  county 
•  •  •  the  board  of  county  commlBsioners 
shall  ♦  ♦  declare  such  territory  duly 
formed  and  crated  as  a  county  •  •  • 
and  that  tbe  place  receiving  the  highest 
number  of  votes  cast  at  said  election  for 
county  seat  shall  be  the  county  seat  of  said 
county.   •   ♦   •  " 

The  contention  In  the  brief  of  respondent 
Is  that  the  term  "city  or  town,"  as  used  In 
the  foregoing  extract,  refers  only  to  an 
Incorimrated  city  or  town,  for  the  following 
reasons:  That,  to  be  a  dty  or  town,  a  com- 
munity must  be  Incorporated,  otherwise  it 
Is  merely  a  village  or  camp;  that,  whenever 
the  Legislature  has  int^ded  an  act  to  apply 
to  so-called  unincorporated  dtles  or  towns,  It 
has  explicitly  so  declared;  that,  In  the 
absence  of  a  contrary  intention,  the  term 
"dty  or  town"  must  be  construed  with  refer- 
ence to  section  3202,  Revised  Codes,  In  which 
it  is  provided  that  "a  city  or  town  is  a  body 
corporate  and  politic,"  etc.;  that  thwe  la 
nothing  In  the  Leighton  Act  from  which  it 
can  be  reasonably  Inferred  that  the  term 
"dty  or  town,"  as  used  therein,  Is  not  in- 
tended to  mean  an  incorporated  dty  or  town. 

The  term  "town"  has  a  general  and  popular, 
as  well  as  a  technical,  meaning.  In  common 
parlance  it  has  had  an  almost  unvarying 
Bignlflcance;  derived  from  the  Anglo-Saxon 
"tun,"  it  originally  meant  "a  collection  of 
houses  Inclosed  by  a  hedge,  wall,  or  palisade" 
(Century  Dictionary) ;  it  still  means  "any 
considerable  collecUon  of  dwelling  bouses, 
as  distinguished  from  the  adjacent  country" 
(Standard  Dictionary),  or  "an  aggregation 
of  houses  80  near  to  one  another  that  the 
inhabitants  may  fairly  be  said  to  dwell 
together"  (88  Cyc.  G06).  That  it  la  used 
in  this  sense  many  times  in  our  Codes,  and 


that  In  the  l^ftslative,  as  well  as  in  the 
popular,  mind  th«e  is  sudt  a  tUng  as  an 
unlncorjiorated  town  which  is  not  a  mem 
Tillage  or  camp.  Is  readily  dononstraUe. 
Vor  instance,  chapter  107,  Acta  of  the 
Twelfth  Legislative  Assembly  (Laws  1911,  pw 
190),  was  approTOd  im  the  same  day  and  was 
under  conslderatlm  by  the  legislature  at 
about  the  same  time  as  the  Leighton  Act 
Chapter  107  is  "An  act  mroridlng  for  bond- 
ing Are  districts  in  onlncoxponted  cities  and 
towns,**  and  dearly  presents,  undu  the  term 
"unincorporated  dty  or  town,",  the  Idea  <tf 
a  community  entir^  beyond  the  stage  of 
a  mere  village  or  camp.  So,  also,  in  sections 
8514andSSlAof  the  Revised  Codes,  there  isa 
distinct  rec(«nitdon  (tf  a  town  as  an  entity 
without  incorporatlfm  or  mnnldpal  charac- 
ter. Again,  ta  article  8,  t  1.  the  Constitution 
of  Mcmtana  provides  that  the  Judicial  power 
of  the  state  shaU  vest  in  certain  enumerated 
tribunals  and  audi  Inferior  courts  as  may  be 
estabUsbed  in  any  'incorporated  dty  or 
town."  This  use  of  the  term  "incorporated," 
as  applied  to  dties  and  towns,  dearly  con- 
noting the  opposite  Idea  of  unincorporated 
dties  or  towns^  is  r^>eated  In  sections  3212, 
3214.  and  3481  of  the  Revised  Codes.  It  Is 
Quite  true  that  in  both  the  Constitution  and 
the  Codes  the  term  "dty  or  town"  Is  used 
without  any  definitive  prefix,  but  under 
circumstances  which  make  It  dear  that  only 
incorporated  dties  or  towns  Is  meant;  and  a 
further  Investigation  also  discloses  the  fre- 
quent legislative  use  of  the  term  "dty  or 
town"  without  any  definitive  prefix,  but 
undei  drcumstauces  which  would  render  it 
absurd  to  hold  that  only  Incorporated  dties 
and  towns  Is  meant.  Illustrations  of  this 
are:  Constitution,  art  16,  {  12;  chapter  68, 
Acts  of  the  Twelfth  Legislative  Assembly; 
Revised  Codes,  i  6339,  subd.  10;  sections 
8483,  8686,  8647.  8648,  8682,  8766,  8771,  8834. 
It  seems  clear,  therefore,  that  no  consistency 
whatever  has  been  observed  In  the  legislative 
use  of  the  term  "town";  and  it  Is  not  cor- 
rect to  say  that.  wh«iever  an  unincorporated 
town  Is  meant  It  has  been  expUdUy  so  de- 
clared, or  that  the  use  of  the  term  "town," 
without  the  definitive  pr^x,  Is  in  all  cases 
intended  to  be  an  Incorporated  town,  with- 
in the  meaning  of  section  3202.  On  the 
contrary,  the  true  Inference  Is  that  the  term 
"town,"  as  used  In  the  Code,  is  a  term  of 
varying  significance  and  so  uncertain  that  a 
construction  resting  wholly  upon  it  would 
be  highly  unsatisfactory. 

Acceptli^.  however,  as  correct  the  canon 
of  coostmctton  proposed  by  respondent  that 
where  a  term  has  both  a  technical  and  a 
common  meaning,  the  technical  meaning  must 
be  applied  whenever  reasonably  possible,  and 
assuming  that  section  3202  is  a  technical 
definition  for  all  purposes  when  the  contrary 
does  not  appear,  we  think  it  is  not  difficult 
to  see  that  in  the  Leighton  Act  the  term 
"town"  is  not  to  be  takok  Is  the  sense  In 
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wbl^  It  la  defined  In  section  8202.  Goiins^ 
fcnr  respondent  ny  "that  the  LegtslataTe  Is 
premimed  to  know  exlsUng  statutes  and  the 
state  of  the  law."  Tery  well,  among  the 
listing  atatnte^  and  Indnded  In  the  state 
of  the  law  when  theLetghton  Aet  was  passed, 
may  be  found  the  provisions  of  sections  2861 
to  2896,  Revised  Codes.  These  ^visions 
date  back  many  years  and  to  a  time  when 
Incorporated  towns  In  Montana  were  few  and 
far  betwem;  to  a  time  when  county  seats 
were  notoriously  idtnated  atk  or  removed  &om, 
or  moved  to,  unincorporated  towns.  These 
provlslrtus  in  eBeet  say  tlmt  a  county  seat 
may  be  moved  "from  the  place  where  It  Is 
fixed,  by  law  or  otherwise^  to  another  idace"; 
that.  In  voting  at  an  electtok  to  move  a  coun- 
ty seat,  tbe  elector  must  vote  "for  the  place" 
he  prefers  by  marking  oppralte  the  name  of 
"the  place" ;  that.  If  two-thirds  of  the  legal 
votes  cast  by  those  voting  on  the  proposi- 
tion are  in  favor  of  "any  particular  place," 
tbe  board  must  give  notice,  in  which  "the 
place  sheeted"  most  be  declared  the  county 
seat  Mo  mention  whatever  Is  made  In  these 
provisions  of  n  dty  or  town,  and  no  reason 
whatever  appears  for  holding  that,  In  this 
proceeding  for  remov}ii^  a  permanent  coun- 
ty seat  the  place  f^^lected  must  be  an  in- 
corporated dty  or  town.  So  that.  If  under 
the  Leigbtoo  Act  only  Incorporated  towns 
are  contemplated  as  eligible  for  county  seat 
we  are  brought  to  one  of  two  remarlcable 
situations :  Either  (1)  as  to  all  counties  creat- 
ed under  that  law,  tbe  county  seat  must  be 
an  Incorporated  town,  while  In  all  4  other 
counties  it  need  not  be;  or  {2>  the  temporary 
county  seat  must  be  incorporated,  but  the 
people  of  the  county  may  promptly  thereaft- 
er remove  it  to  a  town  that  is  not  incor- 
porated.  Such  a  conclusion  has  no  reason 
ai^arent  or  suggested  to  support  It 

Furthermore,  three  days  after  the  passage 
of  the  Leighton  Act  there  was  approved 
chapter  135  (Acts  of  Twelfth  LegisIatlTe  As- 
sembly), which  Is  "An  act  to  provide  for  the 
designation  of  temporary  county  seats  and 
for  the  location  of  permanent  county  seats 
in  new  counties  or  in  counties  In  which  the 
permanent  county  aeat  has  not  been  located." 
In  this  act  we  look  in  vain  for  the  term  "city 
or  town,"  or  for  any  evidence  of  Intention 
to  require  incorporation  as  a  qualification  for 
county  seat  On  tbe  contrary,  tbe  language 
la  that  the  board  of  county  commlssloixers 
shall  by  resolution  "designate  some  place" 
within  the  county  as  temporary  county  seat 
and  "tbe  place  so  designated"  shall  be  tbe 
temporary  county  seat;  if  the  conmilsalonera 
cannot  agree,  each  shall  write  tbe  name  of 
the  "place"  be  favors  on  a  slip,  and  the  slips 
shall  be  put  In  a  receptacle  and  one  of  tbem 
drawn  out,  and  the  "place"  named  on  the 
slip  so  drawn  shall  be  the  temiwrary  county 
seat  At  the  succeeding  general  election,  the 
matter  must  be  submitted  to  tbe  people  and 


at  such  election  the  Elector  la  Eeaniied  to  write 
on  his  ballot  the  name  of  the  "town  or  sOao^" 
at  which  he  decree  tbe  permaimit  county 
seat  to  be  located,  and  a  ballot  so  marked 
and  cast  is  to  be  deemed  a  vote  for  the 
"town  or  place"  so  marked ;  and  the  "town 
or  plae^  found  to  have  re(«lved  a  majority 
ct  the  votes  cut  shall  be  the  county  seat, 
etc.  This  act  Is  80  nearly  c<mtanporaneous 
with  the  Leighton  Act  that  tlu  livsongmUy 
between  Its  manifest  Intoit  and  tbe  crautrac^ 
tlou  sought  by  the  respondent  to  be  given  to 
the  I«lghton  Act  must  have  been  obvious  to 
the  Legislature,  if,  as  a  matter  of  fact  any 
such  construction  of  the  Leighton  Act  bad  oc- 
curred to  It  as  posslbla  If  it  cannot  be  snp* 
posed  that  the  same  session  Intended  results 
so  Incongruous  upon  subjects  so  Intlmatdy 
related,  then  we  must  adopt  the  only  har- 
monizing oonduslon,  vis.,  that  ntfther  act 
presupposes  incorporatl<Hk>  as  a  quallflcatloiL 
to  become  a  county  seat 

The  respondeiLt  has  failed  to  suggest  any 
hypothesis,  and  none  has  occurred  to  us,  for 
Bi^tposing  that  to  the  l^lslative  mind  any 
special  reason  appealed  for  preferring  an  In- 
(Mrporated  dty  or  town  to  one  not  so  en- 
dowed. But  there  Is,  we  think,  a  consistent 
purpose  to  be  seen  In  the  Leighton  Act  to 
submit  the  entire  matter  to  the  vote  of  the 
people,  and  it  is  In  line  with  that  purpose 
that  we  bold  tbe  choice  of  fixing  the  county 
seat  to  be  theirs,  as  among  all  feasible  lo- 
cations, whether  In  Incorporated  towns  or 
not 

It  is  ordered  that  tbe  relator  liave  of  the 
respondent  his  costs  herein  incurred,  whldi 
are  taxed  at  9290.6a 

BRANTLT,  U  J.,  and  HOIiLOWAT,  X, 
concur. 


STATB  ex  reL  BYERSON  v.  DALi;  Coouty 

Clerk. 

(Supreme  Court  of  Montana.    April  7,  1813.) 

Mandamoi  by  the  State  on  tbe  relation  of 
George  L.  person  against  X  W.  Dale,  Coanty 
Clerk  and  Recorder  of  Valley  Coanty,  Mont 
Writ  Issued. 

*  Norris,  Hurd  ft  Lewis,  of  Oreat  Falls,  for 
relator.  D.  M.  Eelly,  At^  Qen.,  Louis  P. 
DoDomi,  Asst  Atty.  Gen.  (Thomas  Dignan,  of 
Glasgow,  and  Walsh,  Nolan  ft  Scalhm.  of  Hel- 
ena, of  counsel),  for  respondent 

SAJWER,  J.  Mandamus  to  the  county  derfc 
of  Valley  county  to  compel  that  officer  to  place 
the  name  of  Medicine  Lake  upon  the  ballot  as 
a  candidate  for  county  seat  at  a  special  elec- 
tion looking  to  the  creatton  of  the  county  oi 
Sheridan.  The  peremptory  writ  Issued  after 
the  bearing;   our  reasons  being  the  same  as 

gven  in  the  case  of  State  ex  reL  Powers  v. 
ale,  Coon^  Cleric  181  Pac  670v 
Upon  application  of  the  relator.  It  is  ordered 
that  be  have  of  the  respondent  bis  costs  hmin 
incurred,  which  are  taxed  at  flBSL 

BBANTLY,  C.  J.,  and  HOLLOWAX,  J., 
concur* 
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C0RRT  T.  McOAFFKBT, 
(Supreme  Court  of  Ifontana.   April  1,  1918.) 

1.  BCEcnoNS  (S  269*)  —  CoRTSSTB  —  Natuu 

ARD  FOBU  or  RXMEDT. 

Under  Rev.  Codes,  i|  7284-7249,  inclusive, 
providing  for  the  contest  of  ui  election,  such 
contest,  while  partaking  of  the  nature  of  a  civil 
action,  is  not  one,  but  a  statutorr  special  pro- 
ceeding. 

[Eld.  Note.— For  other  cases,  see  Mections, 
Gent  Dig.  ||  246,  246;  Dec.  Dig.  1  269.*] 

2.  Blbctions  (S  S05*>— Contest— Rkcobd  on 
Appeal— Statutobt  Pbovisiohb. 

In  view  of  the  constitntionai  provision  giv- 
ing original  jurisdiction  to  the  district  court 
and  appellate  jurisdiction  to  the  Supreme 
Court  in  an  election  couteet,  and  of  Rev.  Codes, 
S  7248,  providing  that  either  party  aggrieved  by 
the  judgment  of  the  court  may  appeal  to  the 
Supreme  Oonrt,  as  In  other  causes  of  appeal 
thereto  from  a  district  court,  and,  in  the  ab- 
sence of  any  provision  for  a  record  presenting 
such  appeal,  recourse  is  to  be  had  to  section 
6.329,  providing  that  when  jurisdiction  Is  by  the 
Constitution  or  the  Code  conferred  on  a  court 
all  means  necessary  thereto  are  also  given,  and 
that,  if  tile  course  of  proceeding  Is  not  speciSc, 
any  mode  of  proceeding  may  he, adopted  which 
is  most  conformable  to  the  spirit  of  the  Code, 
and  thereunder  a  record  on  appeal  in  an  elec- 
tioD  contest,  such  as  would  be  appropriate  in 
an  ordinary  civil  action,  is  proper. 

[EJd.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  SS  317-832 ;   Dec.  Dig.  f  306.*] 

8.  Judges  (S  15*>— Disquaiotcatiok— Oaix- 

INO  tN  Another  Judge. 

A  district  judge  disqualified  to  hear  an 
election  contest  was  authorized  to  call  one  trial 
judge  after  another  until  he  finally  secured  the 
services  of  one  who  could  preside  at  the  trial 
of  the  cause. 

[Bd.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  S{  4S-S2;  Dec  Dig.  S 

4.  I^onoirfl   (§  285*)— Contest- Vebifica- 
TioN  or  -Statbhent. 

A  verification  attached  to  the  statement  of 
an  election  contest  which  is  to  all  intents  the 
same  as  that  required  for  a  pleading  in  an  or- 
dinary civil  action  is  sufficient 

[E3d.  Note. — For  other  cases,  see  Mections, 
Cent  Dig.  {{  266-277 ;  Dec  Dig.  S  285.*] 

6.  Judges  (S  61*)— rtoqUAuncATioK- Am- 
DAvrr. 

A  district  judge  disqualified  to  hear  an 
election  contest  Is  not  compelled  to  call  upon 
the  other  district  judges,  unless  his  disqualinca- 
tion  is  brought  about  as  provided  by  Rev. 
Codes,  S  6315,  subd.  4,  as  amended  by  Laws 
1900,  c.  114,  declaring  a  judge  disqualified  when 
either  party  files  an  affidavit  that  he  has  rea- 
son to  tielieve  that  he  cannot  have  a  fair  and 
impartial  trial  before  such  Judge. 

[Ed.  Note^For  other  cases,  see  Judges,  Cent 
Dig.  H  224-231;  Dec  dSTI  61.*] 

6.  JuDOBH  (I  29*)— Holding  Coubt  fob  An- 
OTHEB  Judge. 

Under  the  express  provision  of  Const  art 
8,  §  12,  any  judge  of  the  district  court  may 
hold  court  for  any  other  district  judge,  and 
shall  do  so  when  required  by  law. 

SEd.  Note.— For  other  casw,  see  Judges,  Cent 
t.  H  140-142,  144-1S2;  I$ec  Dig.  i  29.*] 

7.  COUBTS  (I  80*)— JUBISDIOnoN— AoqUIBING 
AND  EXEBCiaiNG  JUHISDICTION. 

Where  the  jurisdiction  of  a  court  is  exclu- 
sive, and  has  once  lawfully  attached,  it  cannot 
be  ousted  by  snbseqnent  events  or  facts  arising 


in  the  cause,  but  the  court  aay  proceed  to 
final  judgment,  -UDless  some  Constitution  or 
statute  divests  it  of  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  Si  119-128;  Dec  Dig.  1  SO.*] 

&  BLBCnoNB  276*)— CbimNUANOB— Stat^ 
UTOBT  PBOVIBIONa 

Rev.  Codes,  |  7244,  providing  that,  upon 
application  of  either  party,  the  court  may  con- 
tinue the  trial  of  a  contested  election  before 
its  commencement  for  not  more  than  20  days, 
where  the  applicant  presents  a  good  cause  by 
afGdavit  and  pays  the  cost  of  the  continuance, 
has  no  application  to  a  case  in  which  neither 
party  asud  for  a  ccmtinnauea,  but  the  contin- 
uance was  bad  upon  the  court  s'  own  motion.. 

[Bd.  Note.-^or  other  cases,  see  Elections, 
Cent  Dig.  |  804;  Dec  Dig.  1  276.*] 

9.  Elections  (|  306*)— Coittest»— Appeal— 
Habmuebs  E^bob— Continuance. 

Erroneous  orders  for  continuance  made  In 
an  election  contest  within  the  court's  jurisdic- 
tion  are  to  be  treated  as  errors  without  preju- 
dice, in  the  absence  of  any  showing  of  injury 
arising  therefrom. 

[Bd.  Note.— For  other  cases,  see  Ejections, 
Cent  Dig.  SS  317-332 ;  Dec  Dig.  S  306.*] 

10.  QouETS  (S  68*)— Teems— AoTB  Attkb  Ex- 
pibation  or  Tebic. 

where  the  duration  of  a  special  term  or 
session  Is  limited  to  a  certain  time,  ai^  act 
performed  in  the  matter  after  the  expiration  of 
that  time  is  coram  non  judice  and  void. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  SS  240-^ ;  Dec.  Dig.  S  68.*] 

IL  Elections  (S  276*>— Contest— Jubisdic- 
TiON— Special  "Term"— Special  "Session." 
Rev.  Codes,  I  7241.  provides  for  a  special 
session  or  term  of  the  district  or  county  court 
in  an  election  contest  ou  some  date  to  be  set 
by  it  not  less  than  10  nor  more  than  20  days 
from  the  date  of  such  order.  Section  7244  pro- 
vides that  the  court  shall  have  the  powers  nec- 
essary to  the  determination  thereof  and  for  ad- 
journing, and  may  also  continue  the  trial  be- 
fore its  commencement  for  any  time  not  exceed- 
ing 20  days  after  good  cause  shown  by  either 
party  upon  affidavit  at  the  cost  of  the  appli- 
cant bM,  that  the  terms  "session"  and 
"term"  were  used  interchangeably,  that  the 
word  "session"  applied  to  a  court  in  a  judicial 
district  comprising  but  a  Single  coon^  where 
there  were  no  terms  of  court,  and  niat  the 
word  "term"  applied  to  a  court  within  a  dli* 
trict  having  terms  of  court,  and  tliat  there  was 
no  constitutional  or  statutory  limit  to  such  spe- 
cial term  or  session. 

[Ed.  Note. — For  other  cases,  see  Electiiins, 
Cent  Dig.  $304;  Dec  Dig.  S  276.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6485-6487;  voL  8,  pp.  601S,  6917, 
779&] 

12.  Goubts  (8  76*>— ^Bics— Adjoubnioent. 

A  court  of  record  has  authority  over  its 
own  motion  and  in  the  absence  of  statute  to 
adjourn  the  hearing  of  a  matter  i>ending  before 
it 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §S  250-254 ;  Dec  Dig.  S  76.*] 

18.  E>LEOTIONS  (8  276*)— CONTEBT^POSTPONE- 

MENT  or  Trial— Statute. 

Under  Rev.  Codes,  §  7244,  proriding  that 
a  court  holding  a  special  session  or  term  for  the 
trial  of  an  election  contest  may  adjourn  from 
day  to  day  may  also  continue  the  trial  before  Its 
commencement  for  any  time  not  exceeding  20 
days  for  good  cause  shown  hy  either  party  upon 
affidavit,  the  trial  court  bad  authority  of  its  own 
motion  to  postpone  the  trial  of  an  election  con- 


*For  other  cssw  see  sams  topte  and  section  NUMBER  in  Dse.  Dig.  As  Am.  Dig.  Ker-Ho.  Series  *  Bw'r  Indexes 
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tMt  before  th«  actual  commencement  of  the 
trial 

[Eld.  Note.— For  other  casei,  see  Elections, 
Cent  Dig.  }  3M;  Dec.  Dig.  |  276.*] 

Appeal  from  District  Court,  Silver  Bow 
County ;  J.  M.  Glemente,  Judge. 

Election  contest  by  George  Curry  against 
Joseph  J.  McC&ffery.  Judgment  for  contes- 
tee,  and  contestant  appeals.  Beversed  and 
remanded. 

Alex.  Kackel,  Wm.  F.  Davis,  H.  A.  Tyvand, 
and  I.  O.  Denny,  all  of  Butte,  for  appellant 
John  F.  Dayies,  Kremer,  Sanders  &  Kremer, 
J.-  B.  Healy,  John  V.  Dwyer,  and  WUUais 
Meyer,  all  of  Butte,  for  respondent 

HOLLOWAT,  J.  At  the  general  election 
held  In  SUvet  Bow  county  on  the  6tb  day  of 
November,  1912,  Joseph  HcOaffery,  H.  Lown- 
des Maury,  and  Louis  A.  Smith  were  con- 
testing candidates  for  the  office  of  county 
attorney.  The  county  canvassing  board  de- 
clared McCaffery  elected,  and  issued  a  cer- 
tificate to  him.  Within  the  time  allowed  by 
law  for  filing  contests  George  Curry,  a  resi- 
dent of  Silver  Bow  county  and  a  qualified 
elector  therein,  filed  in  the  district  court  of 
that  county  his  atatemait  contesting  the 
right  of  McCaffery  to  the  office  of  county  at- 
torney. The  ground  of  the  contest  Is  mal- 
conduct  on  the  part  of  the  election  officers, 
which,  It  is  alleged,  resulted  in  depriving  the 
rightful  dabnant  of  the  office.  On  Decem- 
ber 2d,  after  this  statement  had  been  filed, 
the  district  court,  presided  over  by  Judge 
Lynch,  made  an  order  calling  a  special  see- 
stoD  of  the  court  for  Deconber  lAth  to  deter- 
mine such  contested  election  case,  and  dl- 
rected  the  proper  station  to  issae  to  the 
contestea  Due  service  of  the  ditatlon  was 
made,  and  on  the  16th  day  ot  December  the 
contestee  appeared  by  motion.  Judge  I^di, 
deeming  himself  dlsqnallfled,  called  in  Judge 
Polndexter,  of  the  Fifth  district,  to  hear  the 
motioD  and  to  try  the  cause,  and  by  agree- 
ment of  the  parties  the  further  hearing  was 
continued  until  December  19th.  On  Decem- 
ber 18th,  by  agreement  of  the  parties,  Judge 
Pierson,  of  the  Thirteenth  Judicial  district, 
was  called  in  to  hear  all  pending  matters  and 
motions  and  to  try  the  cause,  and  the  tur- 
thet  hearing  was  continued  nntU  January  8, 
1913.  Srane  time  thereafter  the  clerk  of  the 
court  received  a  lettur  from  Judge  Pierson, 
to  the  effect  that  It  woald  be  impossible  for 
him  to  hear  the  motion  or  try  the  cause.  On 
January  3,  1913,  the  matter  was  called  be- 
fore the  district  court  while  Jud^  Lynch 
was  presiding.  Counsel  tar  the  contestee 
objected  to  Judge  Lynch  making  any  order  or 
assuming  any  Jurisdiction  over  the  proceed- 
ings; but  these  objections  were  overruledt 
and  an  order  was  made  calling  Judge  Win- 
ston, of  the  Third  Judicial  district,  and  the 
mattra  was  set  for  hearing  January  4th. 
Judge  Winston  was  unable  to  try  tiie  matter 
or  hear  the  motion,  and  on  January  4th,  in 


open  court  while  Judge  I^di  was  presiding, 
and  over  the  objection  of  the  contestee  that 
he  had  no  Jnrlsdlctirai  to  make  any  radw. 
Judge  Clemoits,  of  the  First  Jndldal  dis- 
trict, was  called  to  try  t2ie  cause,  indoding 
the  hearing  of  the  pradlng  motion,  and  the 
matters  were  set  for  January  6fb.  Judge 
Clements  Indicated  that  he  could  try  the 
cause  but  that  he  could  not  be  presoit  imtil 
January  8th.  On  January  6th,  in  open  court. 
Judge  I^nch  presiding,  over  the  objection  of 
the  contestee  that  he  had  no  Jnrisdlcaon  to 
make  any  order  and  upon  the  further  ground 
that  no  affidavit  for  a  contfnuanoe  bad  been 
filed,  and  that  the  cause  could  not  be  continu- 
ed to  a  date  more  than  twenty  days  from  the 
16th.  of  December,  1012,  the  day  upon  whldi 
the  cause  was  originally  set  for  hearing. 
Judge  I^mdi  set  Uie  matters  ow  to  January 
8th.  On  January  8th  Judge  Olements  ap- 
peared in  court,  and,  the  matter  being  called, 
counsel  tta  the  cmteetee  objected  to  any  fnr- 
ther  proceedings,  upon  the  ground  that  the 
court  had  lost  jnrtsdlction,  fbr  the  reason 
that  tlie  hearing  bad  been  continued  for 
more  than  20  days  from  the  day  originally 
set  for  the  hearing,  and  moved  the  court  to 
dismiss  the  proceeding.  The  objection  was 
sustained,  the  motion  granted,  and  a  Judg- 
ment rendered  and  entned  In  favor  of  the 
contestee  and  against  the  contestant  for 
costs.  It  Is  from  that  judgment  that  this  ap- 
peal Is  prosecntsd. 

[1, 2]  1.  Objection  Is  made  to  the  record 
by  which  this  appeal  is  sought  to  be  present- 
ed. Under  our  Code  the  proceeding  for  ccm- 
testlng  an  election  Is  classed  aa  a  spedal 
proceeding.  While  it  partakee  of  the  nabire 
of  a  cItU  action,  it  Is  not  In  fiict  such  an  ac- 
tion. It  Is  altogether  statntory.  mie  provi- 
sions of  law  governing  are  found  in  sections 
7234-7248,  inclusive,  of  the  Bevlsed  Codes. 
The  only  provision  with  reference  to  an  ap- 
peal Is  fbund  in  section  7248,  as  follom: 
"Either  party,  aggrieved  by  the  Judgment  of 
the  court  may  appeal  therefrom  to  the  Su- 
preme Court,  as  in  other  causes  of  an>eal 
thereto  from  the  district  court"  Jurlsdictiai 
—original  In  the  district  court  and  an^^te 
in  the  Supreme  Court— of  a  proceeding  of 
this  character  is  conferred  1^  tiie  etate  Coa- 
sUtutimi.  The  right  in  a  party  to  the  pro- 
ceeding to  appeal  Is  conferred  by  section 
7248  above.  There  Is  not  any  provision  made 
for  a  record  by  wbidi  the  appeal  can  be  pre- 
sented. Under  sudi  drcumstanees  we  have 
recourse  to  section  6329,  whidi  provides: 
"When  Jurisdiction  is,  by  the  Constitution  or 
this  Code,  or  any  other  statute,  conferred  cm. 
a  court  or  Judical  officer,  all  the  means  nec- 
essary to  carry  Into  eSect  are  also  given; 
and  In  the  exerdse  of  this  Jurisdiction,  If 
the  course  of  proceeding  be  not  specifically 
pointed  out  by  this  Code  or  the  statute,  any 
suitable  process  or  mode  of  proceeding  may 
be  adopted  whl<Ai  msy  aM>ear  most  con- 
formable to  the  spirit  of  this  Code."  Appar- 
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«ntly  actlDK  opon  tb»  BJoAogy  cTlsHng  be- 
tween the  character  of  this  proceeding  and 
an  ordinary  cItU  action,  counsel  for  appel- 
lant prepared  Bnch  a  record  aa  would  be  ap- 
propriate In  an  ordinary  dril  action.  Ttie 
procedure  thus  adopted  propyl;  presents  the 
matters  for  adjudication,  appears  suitable 
and  in  conforndty  with  the  spirit  of  our 
Code,  and  meefts  with  our  approval.  The 
objection  nrged  against  the  record  is  unten- 
able. In  re  liter's  Sstate.  10  Bfont  474,  48 
Pa&  TBS;  State  ex  reL  Seres  t.  District 
Conrt,  Id  Mont  601,  48  Faa  U04;  State  ex 
rel.  Whiteside  t.  District  Court,  24  Mont 
D39.  6S  Fac.  896. 

[I]  2.  That  Judge  Lynch  had  authority  to 
dall  one  trial  Judge  after  another,  until  he 
finally  secured  the  services  of  one  who  could 
preside  at  the  trial  of  the  cause,  is  not  open 
to  doubt  or  debate.  Llttrell  v.  Wilcox,  U 
Mont  77,  27  Pac  3M ;  State  ex  leL  Anacon- 
da C  M.  Co.  V.  Clancy,  80  Mont  520,  77  Pac. 
312;  23  Cyc.  699. 

[4]  S.  Complaint  is  made  of  the  form  of 
verification  attached  to  the  statement  of  con- 
test While  It  Is  somewhat  Infbrmal,  It  is  to 
all  Intents  and  purposes  the  same  as  that  re- 
Qulred  for  a  pleading  in  an  ordinary  dvll 
action  and  is  suffident  Lane  v.  Bailey,  29 
Mont  648,  76  Pac.  191;  Murphy  v.  Leven- 
good,  31  Mont  34.  77  Pac.  811. 

[6,  t]  4.  The  record  fails  to  disclose  the 
cause  of  Judge  Lynch's  disqualification.  He 
was  not  compelled  to  call  upon  the  other 
Judges  of  the  Second  district  nor  was  he  re- 
quired to  do  so  unless  his  disqualification 
was  brought  about  by  the  filing  of  an  affida- 
vit under  subdivision  4  of  section  6315,  as 
amended  by  the  act  of  1900  (Laws  1000,  p. 
161).  There  Is  not  any  question,  however,  of 
Judge  Clements'  authority  to  act  for  Judge 
Lynch.  Section  12,  art  8,  Montana  Consti- 
tution. 

5.  The  special  session  of  court  to  hear  this 
contest  was  ordered  for  December  16th.  The 
postponement  to  the  19th  and  again  to  Janu- 
ary 3,  1913,  was  taken  by  agreement  of  the 
parties,  and  no  one  complains.  By  filing  the 
statement  of  contest  In  time,  the  district 
court  of  Silver  Bow  county  acquired  com- 
plete jurisdiction  of  the  subject-matter  In- 
volved herein,  and  by  due  service  of  the  cita- 
tion upon  the  contestee  equally  complete  Ju- 
risdiction was  acquired  over  the  parties.  The 
court  having  met  at  the  time  and  place  des- 
ignated In  the  order  convening  the .  special 
session,  there  was  then  presented  a  question 
for  adjudication,  a  court  having  exclusive 
Jurisdiction,  and  a  special  term  duly  conven- 
ed for  the  purpose  of  hearing  and  determin- 
ing the  question. 

[f]  It  is  conceded  to  be  the  general  rule 
that  "where  the  Jurisdiction  of  a  court  is 
exclusiTe  and  has  once  lawfully  attached  it 
cannot  he  ousted  by  subsequent  events  or 
facts  arising  in  the  canse,  but  the  court  may 
proceed  to  final  Judgment  unless  some  ctm- 


sUtution  or  statute  operates  to  divest  that 
particular  court  of  Its  Jurisdiction."  11  Cyc. 
600.  That  there  Is  not  any  provision  of  our 
Constitution  by  or  throuj^  which  Uie  court 
lost  Jurisdiction  of  this  matter  must  also  be 
conceded. 

[I]  In  their  brief,  counsel  for  contestee 
say :  "The  Jurisdiction  of  the  court  In  this 
case  was  determined  and  ousted  by  the  pro- 
visions of  section  7244,  Revised  Codes  of 
Montana."  As  the  trial  of  this  cause  was 
never  begun,  the  provtelon  of  section  7244, 
above,  for  adjournment  from  day  to  day,  was 
never  invoked.  The  adjournments  after  Jan- 
uary 8d  were  taken  from  time  to  time  before 
the  commencemoit  of  the  trial,  and  over  the 
objection  of  the  contestee.  Paraphrased,  that 
portion  of  section  7244,  above,  Invoked 
the  respondent  reads  as  follows:  Upon  the 
application  of  either  party  the  court  may 
continue  the  trial  before  Its  commencement 
for  not  more  than  twentar  days,  upon  two  con- 
ditions: (a)  That  the  applicant  present  good 
cause  by  affidavit;  and  (b)  that  he  pay  the 
cost  of  the  continuance.  But  in  the  Instant 
case  every  continuance  was  had  upon  the 
court's  own  motion.  Neither  party  asked  for 
a  continuance,  and,  so  far  as  this  record  dis- 
closes, neither  party  desired  one.  There 
could  not  be  any  showing  of  cause,  and  there 
was  not  any  one  upon  whom  the  cost  of  the 
continuance  could  be  Imposed.  Therefore  the 
provision  of  section  7244  for  a  continuance 
before  trial  has  no  application  to  the  facts  of 
this  case.  We  are  confronted  with  the  fact 
that  the  trial  court  ordered  these  adjourn- 
ments of  its  own  motion.  If  Judge  Clements 
had  appeared  and  tried  the  cause  on  January 
6th,  no  complaint  could  have  been  made.  The 
iwriods  covered  by  the  several  adjournments. 
Including  the  adjournment  to  January  6th, 
equaled,  but  did  not  exceed,  20  days.  The 
20  days  from  December  16th  would  have 
expired  on  January  6th,  but  for  the  fact  that 
January  5th  was  Sunday,  and,  under  the  rule 
of  computation  of  time  prescribed  by  the 
Code,  that  day  Is  excluded.  If,  then,  the 
court  lost  jurisdiction,  it  resulted  from  the 
postponement  of  the  cause  for  trial  from 
January  6tb  to  January  8tb;  and  that  this 
Is  the  theory  of  counsel  for  respondent  is  evt- 
'denced  by  the  recital  In  their  brief:  "The 
hearing  of  the  contest  was  not  begun  until 
more  than  twenty  (20)  days  had  elapsed,  to 
wit:  on  January  8,  1013.  The  term  of  court 
could  only  continue  for  twenty  (20)  days ;  the 
twenty  (20)  days  having  elapsed  on  January 
6,  1913,  and  no  hearing  having  been  had 
or  commenced,  the  special  session  of  Court 
which  had  been  called,  ended,  and  the  court 
lost  Jurisdiction." 

[1-1 1  ]  The  orders  postponing  the  trial  from 
January  8d  to  January  4th,  and  from  Janu- 
ary 4th  to  January  6th,  even  if  erroneous, 
were  orders  made  within  Jurisdiction,  and 
In  the  absence  of  any  showing  of  Injury 
or  inconvenience  to  the  contestee  arising 
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therefrom  they  are  to  be  treated  as  errors 
without  prejudice;  and  the  same  rule  would 
be  Invoked  as  to  the  postponement  to  Jan- 
uary 8th  It  it  waa  accomplished  by  an  order 
which  the  court  had  authority  to  make.  So 
that  by  this  process  of  elimination  we  reach 
the  only  serious  question  presented,  viz.: 
Did  the  postiwnement  of  the  trial  to  a  date 
more  than  20  days  from  the  day  on  which 
the  special  session  was  convened  work  a  dis- 
continuance of  the  proceeding?  The  answer 
to  this  Involves  a  consideration  of  two  other 
questions: 

(1)  Is  the  duration  of  the  special  session 
which  Is  authorized  by  section  7241  to  be 
held  to  determine  an  election  contest  limited 
to  20  days?  This  Inquiry  must  be  answered 
"Yes"  or  "No."  If  the  term  Is  so  limited, 
the  limitation  is  absolute;  for  there  Is  not 
any  provision  for  extending  IL  The  words 
"session"  and  "term"  are  used  here  inter- 
changeably. They  are  both  employed  In  sec- 
tion 7241  to  meet  the  condition  arising  from 
the  different  situations  of  different  courts 
within  this  state.  In  a  Judicial  district  such 
as  the  second,  comprising  but  a  single  county, 
there  are  no  terms  of  court ;  while  In  a  dis- 
trict compromising  more  than  one  county 
there  are  terms.  The  word  "session"  Is  em- 
ployed for  a  court  within  a  district  of  the 
first  class,  and  the  word  "term"  for  a  court 
within  a  district  of  the  other  class;  but  the 
two  words  as  here  used  mmn  the  same  thing. 
If  the  duration  at  the  special  term  or  special 
session  is  flzed  by  bard  and  fast  rule  to  20 
days,  then  any  act  performed  in  the  matter 
after  the  expiration  of  that  period  would  be 
coram  non  Jadlce  and  void.  11  Oyc.  735.  U 
this  cause  had  been  brought  to  trial  on  Jan- 
uary 3d  before  Judge  Plerson,  there  cannot 
be  any  question  of  the  ri^t  of  tbe  court  to 
proceed.  However,  if  contestee's  theory  of 
this  statute  Is  correct,  the  court  would  then 
have  had  but  three  days  within  which  to 
complete  the  trial,  and,  if  at  the  expiration 
of  January  6th  the  trial  was  not  completed, 
the  mere  expiration  of  that  day  would  Ipso 
facto  work  a  dissolution  of  the  special  ses- 
sion of  court  and  a  discontinuance  of  the 
proceedings,  even  though  neither  party  nor 
the  court  was  at  fault  Such  a  result  ought 
not  to  be  readied  unless  the  language  of  the 
statute  leads  Inevitably  to  that  end.  While 
the  manifest  purpose  of  the  statute  Is  to 
secure  a  speedy  hearing  of  election  contests, 
it  Is  certainly  of  more  consequence  that  a  con- 
test Instituted  in  good  faith  be  determined  up- 
on its  merits,  and  that  the  very  right  of  the 
case  be  ascertained,  than  that  the  controversy 
l>e  ended  speedily  without  regard  to  rl^t  or 
wrong. 

In  support  of  their  view  counsel  for  con- 
testee  cite  English  v.  Dickey,  128  Ind.  174, 
27  N.  E.  495,  13  L.  R.  A.  40,  but  the  decision 
was  upon  a  statute  which  is  quite  different 
from  ours,  and  one  whose  terms  seem  to  lend 
support  to  the  position  taken.  The  statute 


considered  by  the  Indiana  court  authorizes 
the  trial  board  to  grant  continuances  "not 
exceeding  twenty  days  altogether."  Of  this 
the  court  said:  "In  our  opinion  It  was  the 
Intention  of  the  Legislature  that  the  entire 
time  given  to  the  consideration  of  a  contested 
election  case  by  the  board  of  county  commis- 
sioners should  be  20  days  altogether."  There 
Is  not  anything  in  our  Code  which  limits  the 
special  term  or  special  session  to  20  days  or 
at  all.  The  language  of  section  7244,  above, 
Is  that  the  court  "may  adjourn  from  day  to 
day  imtil  such  trial  is  ended."  As  indicated 
above,  the  limitation  upon  the  power  of  the 
court  to  grant  a  continuance  for  not  more 
than  20  days  applies  only  when  an  applica- 
tion by  one  party  has  been  made  for  cauaa 
The  provision  la  reasonable,  and  Its  purpose 
Is  to  prevent  either  party  from  having  re- 
course to  delay  merely  for  the  sake  of  delay. 
Our  conclusion  Is  that  the  decision  of  the 
Indiana  ease  above  is  not  authority  upon  the 
question  of  the  construction  of  our  statute, 
and  that  there  is  not  any  limit  fixed  by  the 
Constitution  or  laws  of  this  state  to  the 
special  term  or  special  session  of  court 
called  to  determine  an  election  contest 

[12,18]  (2)  Haa  the  trial  court  authority 
of  Its  own  motion  to  postpone  the  trial  of  an 
election  contest  before  the  actual  commence- 
ment of  the  trial?  The  position  of  counsel  for 
contestee  is,  in  effect — though  not  in  terms— 
that  the  court  does  not  have  such  authority, 
and  Buivort  for  this  view  is  found  in  the 
declarations  of  the  Supreme  Court  of  Cali- 
fornia in  construing  statutory  prorislons 
similar  to  our  own.  In  Dorsey  t.  Barry, 
24  Cal.  449,  there  was  presented  the  bId^ 
question:  Has  the  trial  court  auth<»lt7  to 
grant  a  new  trial  in  an  election  contest  case? 
The  Siwreme  Court  very  properly  determined 
that  entih  authority  was  not  lodged  in  the 
court  and  annulled  all  proceedings  subse- 
quent to  the  JudgmoBt  confirming  Barry's 
election.  With  that  decision  itself  there 
cannot  be  any  fault  found;  but,  notwitli- 
standing  there  was  not  involved  any  question 
of  the  power  of  the  trial  court  to  grant  a 
continuance,  and  no  continuance  had  been 
had,  the  Supreme  Court,  by  dictum  pure  and 
simple,  undertook  to  construe  the  provisions 
of  the  California  statute  similar  to  those 
of  our  section  7244,  and  said :  "In  section  62 
of  the  act,  provision  is  made  for  the  con- 
tinuance of  l!he  special  term,  not  exceeding 
20  days;  upon  good  cause  shown  before  the 
commencement  of  the  trial;  and  It  further 
provides  that  after  the  commencement  of  the 
trial  It  may  be  continued  from  day  to  day 
until  such  trial  Is  ended.  The  continuance 
In  those  two  cases  being  provided  for,  all 
further  power  of  continuance  is  excluded." 

Counsel  also  cite  Norwood  v.  Kenfleld,  34 
Cal.  329,  but  the  only  question  Involved  there 
was  the  power  of  the  Judge  at  chambers  to 
grant  a  continuance  of  the  trial  of  an  elec- 
tion contest  after  the  special  term  had  been 
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fixed  and  before  the  trial  had  actually  com- 
menced. The  Supreme  Court  there  very  prop- 
erly denied  to  the  Judge  the  power  which  he 
■ought  to  exercise. 

Conna^  for  omtestee  cely  with  great  con- 
fldettce  nptm  the  dedslcHi  In  Keller  t.  Chap- 
man, 34  Gal  635.  In  that  case,  after  the 
trial  of  the  contest  had  proceeded  for  two 
days,  the  trial  court,  on  contestant's  motion 
and  over  the  objection  of  the  contestee,  grant- 
ed a  conUnnance  for  aeren  days.  The  »u- 
preme  Court  refers  to  the  dictum  In  Dors^ 
T.  Barry,  quoted  abov^  and  makes  It  the 
fouQdatton  for  Ita  further  obserrattcms  as 
follows:  "^nie  summary  nature  of  the  pro- 
ceedings Is  Inconsistent  with  the  exercise  of 
the  general  discretionary  power  of  granting 
continuances  possessed  by  courts  In  civil 
actions.  The  expression  of  the  particular 
mode  and  time  of  continuance  Is  exdnsire 
of  all  nonennmerated  modes  and  times.  The 
continuance  from  the  6th  of  the  month,  when 
the  cause  was  on  trial,  to  the  13th  of  the 
same  month,  against  the  objections  of  the 
respondent  and  without  an  affidavit  showing 
cause,  was  unauthorized,  and  operates  as  a 
discontinuance  of  the  proceeding."  We  are 
unable  to  appreciate  the  force  of  that  ar- 
gument, and  in  our  opinion  the  California 
court  failed  to  grasp  the  meaning  of  the  pro- 
visions of  the  statute  Involved.  In  Falltrlck 
V.  SulUvan,  119  Cal.  613,  51  Pac.  »47,  the 
decision  In  Keller  v.  Chapman  Is  overruled 
in  fact,  though  not  In  terms.  In  O'Dowd  v. 
Superior  Court,  158  Cal.  537,  111  Pac.  751,  it 
was  held  that  the  provisions  of  section  1119 
of  the  California  Code  of  Civil  Procedure 
(section  7242,  Montana  Rev.  Codes)  are  di- 
rectory merely.  In  Hagerty  T.  Conlon,  15 
Cal.  App.  643.  115  Pac  7^  the  same  rule 
was  applied  to  the  provisions  of  section  1113 
of  the  California  Code  of  Civil  Procedure 
(section  7241,  Montana  Rev.  C^des).  In  Bu- 
sick  V.  Superior  Court,  16  Cal.  App.  499,  118 
Pac.  481,  the  same  rule  was  again  applied  to 
the  provisions  of  section  1121,  California 
Code  of  Civil  Procedure,  which  are  the  same 
as  the  provisions  of  our  section  7244.  above. 
And  In  Moore  v.  Superior  Court  (Cal.  App.) 
128  Pac.  946,  the  doctrine  of  the  Busick  Case 
was  reaffirmed.  We  are  not  required  to 
adopt  either  theory  thus  advanced  by  the 
Califonda  court 

In  our  opinion,  the  language  of  section 
7244,  above,  is  too  plain  to  admit  of  the  ap- 
plication of  any  rules  of  construction.  .All 
tiiat  this  court  Is  called  upon  to  do  Is  to 
declare  that  the  L^lslature  meant  just  wbat 
It  said.  The  section  provides  that,  when  tue 
court  has  met  at  the  time  and  place  des- 
ignated for  the  special  term  or  session,  it 
"shall  have  all  powers  necessary  to  the  de- 
termination" of  the  contest  The  only  lim- 
itations upon  that  authority  are  found  in  the 
same  section,  via.:  (1)  Before  the  trial  com- 
mences, neither  party  may  have  a  contin- 
uance, even  for  good  cause  shown,  for  more 


than  twenty  days;  and  (2)  after  the  trial 
etmmiencea  the  only  adjouiument  to  be  bad 
is  fR»n  day  to  day.  That  a  court  of  record 
has  authority  of  ita  own  motion,  and  in  the 
absence  of  statute  to  adjourn  the  hearing  of 
a  matter  pending  before  It,  is  the  rule  weU- 
aigh  universal  (1  Ency.  PL  &  Pr.  238);  and 
that  out  own  Codes  recognize  that  rale  as  In 
effect  in  this  state  is  manifested  by  the  fact 
that  in  certain  particular  Instances  restric- 
tions upon  that  power  are  imposed,  as,  for 
instance,  in  section  8006.  Since,  however, 
there  Is  not  any  restriction  upon  the  power 
of  the  court  of  its  own  motion  to  adjourn 
the  hearing  of  an  Section  contest  before  the 
trial  actually  commences,  we  hold  that  the 
district  court  of  Silver  Bow  county  had 
authority  to  adjourn  the  hearing  of  this  mat- 
ter to  January  8th,  and  in  the  absence  of 
any  showing  of  an  abuse  of  the  court's  dis- 
cretion or  of  prejudice  resulting  to  the  con- 
testee, its  action  Is  to  be  approved.  In  hold- 
ing that  Jurisdiction  ot  this  proceeding  was 
lost  by  reason  of  the  adjournment  to  Jan- 
uary 8th,  the  trial  court  erred. 

The  Judgment  is  reversed,  and  the  cause 
is  remanded  for  further  proceedings. 

Reversed  and  remanded. 

BRANTLY.  C.  J.,  and  SANGER,  3^  con- 
cur. 


GURRT  v.  DRBW. 
(Supreme  Court  of  Montana.    April  1,  1913.) 

Appeal  from  District  Court,  Silver  Bow 
County ;  J.  M.  Clements,  Jodge. 

Election  contest  by  Oeoise  Garry  against 
Dan  D.  Drew.  Jnwment  for  contestee,  and 
contestant  appeals.   Reversed  and  remanded. 

Alex  Mackel,  Wm.  F.  Davis,  H.  A.  Tyvand, 
and  I.  O.  Denny,  all  of  Butte,  for  appellant 
John  F.  Davies,  Kremer,  Sanders  &  Kremer,  J. 
B.  Hcaly,  John  V.  Dwyer,  and  William  Meyer, 
all  of  Butte,  for  respondent 

HOLLOW  AT,  J.  The  facta  in  thia  case  are 
identical  with  thoae  In  Curry  v.  McCaCfery,  131 
Pac.  673,  thia  day  decided,  and  npon  the  au- 
thority of  that  case  the  judgment  is  reversed, 
and  the  cause  is  remanded  for  further  proceed- 
ings. 

Reversed  and  remanded. 

BRAim^X,  O.  J.,  and  BANNER,  J.,  concur. 


CURRT  T.  McGRADBl 
(Supreme  Court  of  Montana.    April  1,  1013.) 

Appeal  from  District  Court  Silver  Bow 
County;  J.  M.  Clements.  Judge. 

Election  contest  by  Qeorge  Curry  against 
Barney  McOrade.  Judgment  for  contestee,  and 
contestant  appeals.    Reversed  and  remanded. 

Alex  Mackel,  Wm.  P.  Davis,  H.  A.  Tyvand, 
and  I.  O.  Denny,  all  of  Butte,  for  appellant 
John  F.  Davies,  Kremer,  Sanders  &  Kremer,  J. 
E.  Healy,  John  T.  Dwyer,  and  William  Meyer; 
ail  of  Butte,  tor  respondent 

HOLLOWAT,  J.  The  facta  ha  this  caae  are 
identical  with  those  in  Cnrry  v.  McCaffery,  181 
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Pac  673,  tbLi  day  decided,  and  upon  the  antbor- 
ity  of  that  case  the  judgment  is  reversed  and 
the  cause  Is  remanded  for  further  proceedings. 
Reversed  and  remanded. 

BRAirriiY,  a  J.,  and  SANNBB,  J.,  concur. 


ICIDLAND  TAIiLDT  B.  00.  T.  BRYANT. 
(Suprenw  Ootirt  of  Oklahoma.   April  S.  1913.) 

(Byllahvt  by  the  Govrt.) 

1.  RAiutoADs   (I  411*)  —  Fences  —  Sum- 

OMNOT. 

Section  13S&,  Comp.  Lawe  1909,  making 
it  the  duty  of  railroad  companies  to  fence  their 
roads,  except  at  public  highways  and  stations, 
with  a  good  and  lawful  fence,  contemplates  the 
erection  of  wing  fences  and  cattle  guards  at 
public  bighway  crossings. 

[Sd.  Kote.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  1409-1450;  Dec.  Dig.  1  411.*] 

2.  Bailboadb  (i  411*)— FKKCie— SnmciEM- 

CT— PUBPOSE. 

Tbe  purpose  of  the  statute  is  to  prevent 
the  intrusion  of  domestic  animals  ui>on  tbe 
right  of  way,  and  this  can  only  be  accompUsbed 
by  wing  fences  and  cattle  guards  on  ^ther  side 
of  the  crossings,  as  well  as  by  fendng  tbe  sides 
of  the  right  of  way. 

lE3d.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  H  1409-14SO;  Dec  Dig.  i  411.*] 

8.  Rauaoau  (i|  412,  441,  442*)— Ikjukt  to 

Stock  on  fraACK— Oattu  Guabds— Evi- 
dence. 

The  only  evidence  of  the  condition  of  cer- 
tain cattle  guards  over  which  it  was  claimed 
plalntUfs  mules  had  passed  was  that  said 
guards  were  "steel  cattle  guards";  that  they 
were  the  most  improved  and  approved  pattern 
in  general  use  by  railroads  In  this  country,  and 
were  properly  put  in  and  in  good  condition. 
The  evidence  further  showed  that  plaintiff's 
mules,  in  some  way  not  disclosed,  passed  over 
aaid  guards,  and  on  other  occasions,  the  dates 
of  which  do  not  appear,  horses  and  mules  had 
crossed  over  them  (the  condition  of  the  guards 
at  tbe  times  not  being  shown).  Seld,  no  evi- 
dence of  negligence,  and  that  the  facts  were 
not  such  as  would  authorize  the  jui?  to  infer, 
a  neglect  on  the  part  of  the  railroad  company 
to  perform  a  duty  Imposed  by  statute. 
[Ed.  Note.— For  other  cases,  see  Railroads, 


Cent  Dig.   H   1451-1458,   Il^r5-1B95,  1596^ 
■;  Dec  Dig.  |8  412,  441,  442.*] 
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4.  Bailboadb  <i  406*)— Injtjbt  to  Stock  on 

TBAOK— DUTT  OF  T&AINlfEN. 

The  duty  owing  by  train  operatives  to  an- 
imals trespaasiog  upon  a  railroad  track,  fenced 
as  required  by  statute,  is  to  exercise  ordinary 
care  to  avoid  injury  after  their  presence  and 
peril  are  discovered. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  K  1393-139S;  Dec.  Dig.  |  405.*] 

Commiaat<mera'  Opinion,  Division  No.  1. 
Error  firom  Osage  County  Court;  O.  T.  Ben- 
nett, Jnds& 

Action  by  Charles  Amos  Bryant  against 
tHe  Midland  Yall^  Railroad  Cinipany. 
Judgment  for  plaJntlfl,  and  defendant  brings 
errw.  Bereraed  and  remanded. 

Edgar  A.  de  Meules  and  Sol  H.  KaufiFman, 
both  of  Muskogee,  for  plalntUT  In  error. 
Orinstead,  Mason  &  Scott,  of  Pawbnska,  for 
defendant  in  error. 


SHARP,  C.  [1,2]  It  Is  urged  with  great 
earnestness  by  counsel  for  plaintiff  In  error 
that  the  statnte  of  this  atate^  requiring  rail- 
roads to  fence  their  zigbt  of  way,  does  not 
require  the  cmistmctlon  of  cattle  guards  at 
public  croBslngB.  Section  1389,  Comp;  laws 
1909.  makes  it  the  duly  of  every  penKm  or 
corporation  owning  or  operating  any  rail- 
road in  this  state  to  fence  Its  road,  except 
at  public  highway  crosdnga  and  station 
grounds,  with  a  good  and  lawful  fence.  A 
fence  is  defined  to  be:  "An  Indosure  about  a 
field  or  otbec  irfac^  or  about  any  object ;  es- 
pecially, an  Indoslng  structure  of  wood,  iron 
or  other  material.  Intended  to  prevent  intru- 
sion from  without  or  atrayli^  from  within." 
Webster's  International  Dictionary.  Public 
trsTel  and  convenience  make  necessary  the 
ezc^»tlon  that  the  sides  of  the  right  of  way 
be  not  fenced  at  public  highway  crossings; 
but  this  does  not  relieve  from  the  duly  to  In- 
dose  by  wing  fences  and  cattle  guards,  or  in 
some  other  proper  manner,  the  right  of  way 
on  each  side  ot  such  public  highway  cross- 
ing that  the  object  of  the  statute  may  be  ac- 
con^tllabed.  The  statute  Is  one  not  alwie  for 
tbe  bmeflt  of  owners  of  domestic  animals, 
whether  confined  In  adjoining  inclosures  or 
at  large,  but  is  also  intended  to  furnish  a 
means  of  reducing  to  a  minimum  tbe  danger 
to  both  passengers  and  employes  from  colli- 
sions with  trespassing  animals,  and  at  the 
same  time  to  better  enable  the  railroad  com- 
pany to  discharge  Its  duty  as  a  common  car- 
rier. Walt  V.  Bennington  *  B.  B.  Co.,  61 
Tt  268,  17  Atl.  284;  Yasoo  ft  M.  Y.  B.  Co.  T. 
Harrington,  86  Miss.  366.  97  South.  1016,  3 
Ann.  Oaa.  181.  To  require  tbe  fencing  of 
tbe  sides  but  not  the  ends  of  the  right  of  way 
would  but  ]?artially  accomplish  this  purpose, 
and,  where  the  «itry  was  effected  at  sudi 
ends  or  crossings,  would  In  many  Instances 
Increase  instead  of  lessen  tbe  dangers  sought 
to  be  avoided. 

As  said  in  BUlott  on  Railroads  (2d  Ed.)  8 
1198:  "The  true  test,  it  seems  to  ua,  for  de- 
termining whether  a  cattle  guard  should  be 
erected  at  any  particular  point  is  whether 
the  company  Is  bound  to  f^ce  at  that  point" 
In  International  ft  O.  N.  R.  Co.  t.  Searlght, 
8  Tex.  Civ.  App.  593,  28  S.  W.  30.  the  court 
tn  passing  upon  this  question  said:  "Without 
some  contrivance  to  prevent  cattle  from  pass- 
ing from  a  crosdng  along  the  track  or  right 
of  way,  we  think  the  road  would  not  be 
'fenced*  within  the  mMuing  of  tbe  statute. 
The  object  of  tbe  fence  Is  to  keep  cattle  off 
the  track.  They  must  be  fenced  off.  If  they 
can  pass  onto  It  at  will  from  tbe  crossings 
or  openings,  it  is  not  fenced."  Patrle  v. 
Oregon  Short-Line  R.  Co.,  6  Idaho,  448,  66 
Pac.  82;  Toledo,  St  L.  ft  K.  C.  R.  Co.  v. 
Franklin,  53  111.  App.  632;  Eransvllle  ft  C. 
R.  Co.  V.  Barbee,  74  Ind.  169;  Grand  Bapids 
&  L  R.  Oo.  V.  Jones,  81  Ind.  523 ;  Wabash. 
St  Lu  ft  P.  By.  Co.  V.  Tretts.  96  Ind.  450; 
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EiUott  on  Railroads  (2d  Ed.)  {  1198.  Again, 
in  Elliott  on  RaUroada,  |  1199,  the  author 
notes:  "The  duty  reeta  npon  the,  company  to 
protect  Its  track  for  the  foil  width  of  its 
right  of  way,  and  this  da^  most  be  discharg- 
ed by  the  erection  ot  proper  cattle  goards 
and  wing  fences." 

While  our  statute  requiring  railroads  to 
fence  their  ri^t  of  ways  differs  slightly  from 
that  of  many  of  the  states  to  which  our  at- 
tention has  been  called,  it  cannot  reasonably 
be  said  that  there  Is  any  distlnctton  In  the 
object  of  the  different  statutes  or  the  duty 
attempted  to  be  Imposed. 

[S]  It  is  next  urged  that  there  is  no  erl- 
deuce  of  defectire  cattle  guards.  On  the 
morning  following  the  accident,  the  plaintiff 
discovered  mole  tracks  just  orer  the  cross- 
ing or  cattle  guards,  and  testified  that  his 
mules  entered  defendant  company's  right  of 
way  over  the  cattle  guards,  although  unseen 
by  him.  Plaintiff  further  testified  that  the 
guards  were  "steel  cattle  guards."  He  far- 
ther testified  that  other  horses  and  mules 
had  crrased  orer  said  guards.  The  general 
-aoperintendent  of  the  defradant  company 
testified  that  the  cattle  guards  were  the 
most  improTed  and  approved  cattle  guards  in 
general  use  on  railroads  in  this  country,  were 
properly  Installed  and  in  good  condition. 
This  was  all  the  testimony  touching  the 
•fdiaracter  or  repair  of  the  cattle  guards.  The 
fact  that  plaintUTs  mules  ottered  the  right 
of  way  through  the  cattle  guards,  or  that 
plaintiff  had  known  of  mules  or  horses  cross- 
ing said  guards,  even  though  the  time  the 
•other  mules  and  horses  crossed  said  guards, 
and  their  condition  at  the  time  had  been 
ahown  (which  was  not  attempted),  was  not 
alone  sufficient  to  entitle  the  plaintiff  to  re- 
cover. The  statute  requiring  railroad  com- 
panies to  fence  their  roads  doea  not  exact 
that  a  railroad  cattle  guard,  to  be  sufficient, 
must  be  so  constructed  and  maintained  as 
to  interpose  an  absolutely  unsurmountable 
■and  impassable  barrier  against  the  encroach- 
ment of  stock,  without  exception  and  under 
all  conditions.  It  cannot  be  said  that  a  rail- 
road company  is  an  insurer  of  the  efficacy  of 
its  cattle  guards  under  every  circumstance, 
snch  as  against  frightened  or  breachy  anl- 
mal&  On  the  contrary,  a  railroad  company 
has  discharged  Its  duly  when  it  installs  and 
%eep8  in  good  repair  such  guards  as  are  of 
the  most  improved  and  approved  kind  in 
^eral  use  by  railroads.  Smead  v.  Lake  S. 
&  M.  S.  Ry.  Co.,  68  Mich.  201,  24  N.  W.  761 ; 
Choctaw  &  M.  R.  Co.  V.  Ooset,  70  Ark.  431, 
^  S.  W.  879 ;  Choctaw  &  M.  R.  Co.  v.  Vos- 
burg  et  al.,  71  Ark.  232,  72  S.  W.  574 ;  St. 
Louis.  M.  &  S.  E.  R.  Co.  V.  Busick,  74  Ark. 
«89,  86  S.  W.  676;  Chicago.  B.  &  Q.  E.  Co. 
V.  Farrelly.  3  111.  App.  60;  Bambart  v. 
Chicago,  M.  ft  St  P.  Ry.  Co..  97  Iowa,  664. 
66  N.  W.  902;  Cole  v.  Chicago,  B.  &  Q.  Ry. 
■Co.,  47  Uo.  App.  624 ;  Jones  v.  Chicago,  B. 

K.  C.  By.  Co.,  69  Mo.  App.  137 ;  Walt  v. 
Bennington  *  B.  B.  Co^  01  Yt  268,  17  Aa 


284;  Lewis'  Sutherland  Statutory  Oonatmc- 
tlon,  I  721.  The  jury,  ther^ore,  could  not 
Infer  the  insufficiency  of  the  cattle  guard 
from  the  fact  that  the  mules  had  gone  over 
it,  and  other  mules  and  horses  at  other  times 
had  passed  over  it  Had  there  been  othw 
evidence  tending  to  show  the  size,  length, 
depth,  and  manner  of  construction  of  the 
guards,  from  which  the  jury  could  for  them- 
selves have  determined  their  sufficiency,  the 
testimony  that  stock  had  crossed  over  them 
would  have  been  competent  as  tending  to 
show  their  insufficiency.  Timins  v.  Chicago, 
R.  I.  ft  P.  By.  Co.,  72  Iowa,  94,  83  N.  W. 
379.  But,  without  some  such  testimony,  the 
jury  could  not  fairly  oondude  that  the  de- 
fendant company  was  n^ligent  in  the  dis- 
charge of  its  statutory  duty.  There  was 
wanting  that  testimony  from  which  an  In- 
ference of  fact  could  properly  be  drawn.  St. 
Louis  &  S.  F.  Ry.  Co.  v.  Qosnell,  23  OkL  688, 
101  Pac.  1126,  22  L.  R.  A.  (N.  S.)  892 ;  T.  8. 
Reed  Grocery  Co.  v.  MDler,  128  Pac  271. 
The  burden  of  proof  to  establish  the  acts  of 
negllg^ce  charged  rested  upon  the  plaintiff; 
the  accident  itself  raising  no  presumption  of 
negligence. 

The  testimony  of  the  plaintiff  showed  that, 
on  the  evening  in  question,  he  had  turned 
his  mules  out  Into  a  lane  leading  to  an  in- 
closed pasture  on  the  opposite  side  of  the 
railroad  right  of  way;  that  the  morning  fol- 
lowing he  found  one  of  the  mules  at  his  bam 
badly  injured,  and  the  other  he  afterwards 
found  dead  on  the  railroad  right  of  way. 
The  testimony  of  Engineer  Patton,  in  charge 
of  the  train,  is  as  follows:  "Q.  When  did 
you  first  see  the  mules?  A.  As  I  came  round 
the  curve  beyond  the  bridge.  Q.  Where  were 
the  mules  when  yon  first  saw  them?  A.  At 
the  west  end  of  the  bridge.  Q.  West  end? 
A.  Yes,  sir.  Q.  What  position  were  they  in? 
A.  Facing  the  engine.  Q.  What  did  you  do 
then?  A.  Whistled  an  alarm  and  stopped. 
Q.  What  did  tbe  mules  do?  A.  Turned  and 
ran  onto  the  bridge.  Q.  Did  you  see  the 
mules  when  they  ran  onto  the  bridge?  A. 
Yes,  sir.  Q.  What  did  you  do  then?  A. 
Called  the  train  crew  to  get  them  off  the 
bridge.  Q.  Tell  the  Jury  what  you  did  then. 
A.  After  four  blasts  of  the  whistle,  the  train 
crew  came  over  and  we  proceeded  to  get  the 
mule  off  tbe  track,  off  the  end  of  the  bridge ; 
we  got  him  up  four  or  five  different  times 
and  he  would  tall  back ;  then,  after  going  a 
short  distance,  he  finally  made  a  lunge  and 
Jumped  over  the  bridge  and  fell  on  the  right- 
hand  side.  Q.  You  there  all  the  time?  A. 
Yes,  sir.  Q.  I  wlU  ask  you,  Mr.  Patton,  if 
any  of  the  men  there  assisted  you  in  trying 
to  get  the  mule  off  the  bridge  besides  the 
crew?  A.  No,  sir;  they  did  not  Q.  How 
many  times  did  the  men  get  him  up?  A. 
Four  or  five  times.  Q.  What  kind  of  a 
bridge  was  it?  A.  A  wooden  trestle.  Q. 
How  far  apart  were  the  ties?  A.  Something 
like  eight  inches,  I  Judge.  Q.  How  long  did 
7<m  and  the  train  crew  labor  with  the  mule 
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to  get  him  gatdy  off  the  bridge?  A.  Thirty 
at  forty  mlnntes.  Q.  What  did  yon  do  attee 
he  hinged  off?  A.  Went  on  vlth  oor  work." 

FlalntUTi  teatlmony  concerning  the  opera- 
tlons  of  the  train  on  the  nlgjit  of  the  acci- 
dent was:  Ton  know  whether  or  .not  on 
the  weaiag  of  Sqitember  11,  1909,  there 
were  any  trains  oondng  east  over  the  de- 
f^dant  company's  line  near  your  p1&ce7  A. 
There  was.  Q.  About  what  time,  If  yon 
know?  A.  After  10  o'doek;  I  don't  know 
exactly.  Q.  Was  there  anything  that  atr 
tracted  your  attention  to  the  train?  A.  Yes, 
sir.  Q.  What  was  it?  A.  Whistling  of  the 
train.  Q.  Where  was  that  train,  If  yon  know, 
with  reference  to  the  crossing  mentioned 
when  yon  noticed  Ihe  whistle?  A.  Near  the 
crossing.  Q.  Yon  was  In  bed  at  that  time? 
A.  I  wasL  Q.  What  did  you  do  then?  A. 
Jumped  np  and  run  out  on  the  porch.  Q. 
Did  you  see  the  train?  A.  I  could  see  the 
light.  Q.  Any  other  whistles?  A.  There  was 
a  little  one.  Q.  How  long  did  the  whistling 
continue?  A.  I  don't  know,  probably  a  half 
a  minute,  something  like  that  Q.  Was  that 
train  going  slow  or  fast  at  the  time  you 
observed  it?  A.  Going  at  a  moderate  rate 
of  speed.  Q.  How  many  times  did  that  en- 
gine whistle  that  night  while  in  the  vicinity 
of  your  house,  if  you  know?  A.  Whistled 
twice,  two  different  intervals,  as  if  It  struck 
something  or  that  something  was  ahead ; 
and  then  I  think  four  long  whistles.  Q. 
Where  was  the  train  the  time  these  four  long 
whistles  were  given,  if  you  know?  A.  South 
of  my  house  and  near  this  trestle.  Q.  What 
was  the  character  of  the  whistles  up  near 
your  house;'  what  kind?  A.  Fast,  as  If 
whistling  at  stock." 

[4]  It  Is  not  claimed  that  the  engine  struck 
either  of  the  mules.  As  we  have  already 
seen,  the  testimony  failed  to  show  "negli- 
gence in  either  the  construction  or  mainte- 
nance of  the  cattle  guards,  bo  that  the  mules 
were  at  the  time  trespassing  upon  the  rail- 
road company's  right  of  way.  In  Atchison, 
T.  &  S.  F.  Ry.  Co.  v.  Davis  &  Young,  20  Okl. 
359,  109  Pac.  551.  it  was  held  that  in  such 
cases  the  only  obligation  resting  upon  the 
railroad  company  was  to  exercise  ordinary 
care,  In  the  management  of  its  trains,  to 
prevent  Injury  to  the  animals,  after  their 
presence  and  peril  were  discovered-  Atchi- 
son, T.  &  S.  P.  Ry.  Oo.  V.  Ward,  32  Okl.  187, 
120  Pac.  982;  Missouri,  K.  &  T.  Ry;  Co.  v. 
Savage,  32  Okl.  376,  122  Pac.  056;  St  Louis 
ft  S.  F.  Ry.  Co.  V.  Brown.  32  OkL  483,  122 
Pac.  136 ;  St  Louis  &  S.  F.  Ry.  Co.  t.  Ut- 
ile, 125  Pac.  45&. 

We  are  unable  to  see,  from  a  careful  ex- 
amination of  the  evidence,  wherein  the  de- 
fendant company  was  guilty  of  n^Ugence  In 
the  operation  of  Its  tralo.  The  testimony  of 
Engineer  Patton  stands  unimpeached.  In 
fact,  it  is  In  part  corroborated  by  that  of 
the  plaintifl  himself,  and  while  It  is  true 


the  plaintiff  testMed  that  <n  ttie  morning 
following  the  accUoit  he  fbnnd  mule  tracks 
leading  down  the  zlght  of  way  from  the 
cnwslng  to  the  trestle,  and  which  appeared 
to  have  been  made  1^  running  animals,  this 
would  not  of  itself  be  sufficient,  fbr  even 
thou^  the  mnles  did  in  fact  mn  down  the 
track  ahead  of  the  engine,  still,  being  tres- 
passers there  and  their  preeoioe  nnsem,  th^r 
peril  was  not  by  the  mere  fact  of  their  pres- 
«tce  known  to  the  operatives  in  charge  of  the 
train.  It  is  not  the  danger  or  peril  that  the 
animals  were  in  that  constitutes  the  test  of 
liability,  but  the  knowled^  of  su(A  danger, 
and  the  consequent  failure  to  exercise  ordina- 
ry care  to  prevent  the  Injury.  It  was  farther 
shown  by  the  testimony  of  the  engineer  that 
the  entire  train  crew  of  Ato  men  attempted  to 
get  one  of  the  mules  off  the  wooden  trestle 
on  which  It  had  run ;  that  they  labored  with 
the  animal  in  trying  to  get  It  safely  off  the 
bridge  for  80  or  40  minutes;  that  the  train 
crew  were  iworided  with  lanterns,  and  were 
further  aided  by  the  Ught  reflected  by  the 
^ectric  headlight  on  the  engine;  that  they 
got  the  mnle  up  four  or  five  times,  when  he 
wonld  fiill  back  (presumably  between  the 
ties),  and  then,  aftw  going  a  short  distance, 
the  animal  finally  made  a  lunge  and  Jumped 
over  the  bridge  and  fell  on  the  right-hand 
side.  It  appears  that  the  train  crew  used 
all  reasonable  efforts  to  safely  remove  the 
mnle  ttom  the  track.  This  work  was  neces- 
sarily dangerous,  and  that  they  did  not  suc- 
ceed in  safely  pOTformlng  a  difficult  feat  can- 
not be  held  to  eonstitnte  negligence.  There 
bdng  no  evldmoe  of  negligence,  the  court 
should  hsTe  instmcted  ttie  Jury  to  return  a 
verdict  for  the  defendant,  and  It  was  error 
to  refuse  defendant's  request  for  a  perempto- 
ry inalrucUon. 

The  jDdgment  of  the  trial  court  should 
tlierefcwe  be  reversed,  and  the  cause  re- 
manded. 

FEB  CUfilAU.  Adopted  in  whol& 


YARBOROUaH  v,  RICHARDSON. 
(Supreme  Court  of  Oklahoma.  April  15,  1913.) 

(ayttahv  hit  tho  OourU) 

1.  CouBTs  (I  485*)— Appeai,  fbom  Justice  or 
THE  Peace— Tbansfee  to  Supebiob  Coubt. 

A  case  pending  on  appeal  in  the  county 
court  from  a  Justice  of  the  peace  court  may  be 
transferred  on  motion  of  plaintiff  to  the  supe- 
rior court 

[Ei.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §{  1292-1298;   Dec.  Dig.  {  485.*] 

2.  Bbokebs  (II  40,  51,  53,  55,  88*)— Sam  of 
Lakd— Right  to  Couuission. 

If,  after  the  tract  of  land  or  realty  is  plac- 
ed In  the  agents  hand  for  sale,  a  sale  U 
brought  about  by  his  exertions,  he  will  be  enti- 
tled to  hifl  commission ;  or  if  the  agent  intro- 
duces or  discloses  the  name  of  the  purchaser  to 
the  vendor  for  such  purpose,  and  throogh  mcli 
introduction  or  diiclosnre  segotiationB  for  the 
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•al«  of  tin  propertr  ue  beffon  and  then  effected 
by  the  vendor,  the  agent  b  entitled  to  hU  com- 
minion. 

(a)  To  entitle  the  agent  to  eommiasion  there 
mast  be  an  emplorment,  and  his  service  must 
be  the  immediate  and  effective  cause  of  the 

^  <S^nt  If  the  BetrieeB  of  the  acent,  whatever 
they  be,  tall  to  accompliah  a  sale,  and  several 
weeks  have  elapsed  after  the  proposed  purchas- 
er has  decided  not  to  buy,  ne  is  induced  by 
another  party  to  reconsider  the  matter,  and 
thai  makes  the  porcbase  as  the  conseqaenoe  of 
such  secondary  or  superveninj  influence,  the 
agent  has  no  right  to  a  commiBsion. 

(c)  Held,  under  the  facts  as  disclosed  by  the 
record,  the  question  as  to  "efficient  canse"  of 
the  sale  should  have  been  submitted  to  the  Jnry 
for  their  determination. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  U  38-40.  69,  74,  82-84.  121,  12S- 
130 ;  Dec.  Dig.  {f  40,  5t  S3.  65,  8&«] 

Error  from  Superior  Court,  Caster  Coun- 
ty; J.  W.  Lawter.  Judge. 

Action  by  C.  E.  Richardson  against  J.  E- 
Yarborough.  Judgment  for  plalntWr,  and 
defendant  brings  error.  Reversed. 

T.  A.  Edwards  and  Ara  Russell  Ash,  both 
of  Oordell,  for  plaintiff  in  error. 

WILLIAMS,  J.  The  defendant  in  error, 
as  plaintiff,  sued  the  plaintiff  in  error,  as  de- 
fendant, In  a  justice  court  In  Custer  county 
to  recover  $136.12  as  commission  on  a  cer- 
tain land  sale.  After  a  trial  Judgment  was 
had  for  plaintiff  in  said  sum.  An  appeal  was 
prosecuted  to  the  county  court  of  Custer 
county  where,  on  motion  of  plaintiff,  the 
cause  was  transferred  to  the  superior  court 
of  said  county.  A  trial  was  there  had  and 
a  verdict  directed  In  favor  of  plaintiff.  All 
preliminary  matters  having  been  obsrarved, 
this  proceeding  was  Instituted  to  review  the 
action  of  the  lower  court 

Questions  are  raised  4X)  &b  to  the  jurisdic- 
tion o£  the  superior  court ;  (2)  as  to  the  ac- 
tion of  the  court  in  excluding  certain  evi- 
dence offered  by  defendant  for  the  purpose 
of  showing  who  effected  the  sale ;  and  (8)  as 
to  the  directing  of  the  verdict  In  favor  of 
the  plaintiff.  Neither  lias  any  appearance 
been  made  by  counsel  nor  any  brief  filed  In 
this  court  on  the  part  of  the  defendant  In 
error. 

[1]  1.  In  Oklahoma  Eire  Insurance  Co.  v. 
PhllUp,  27  Okl.  234.  Ill  Pac.  834,  It  was  held: 
"A  case  pending  on  appeal  in  a  county  court 
from  a  Judgment  of  a  Justice  of  the  peace 
may  be  transferred  on  motion  of  plaintiff 
to  a  superior  court,  and  taeldf  tried,  and  de> 
termlned  by  it" 

[2]  2.  The  defendant  admitted  that  he 
a^%ed  to  pay  the  plaintiff  a  commission  of 
5  per  cent  of  the  reasonable  value  of  a  cer- 
tain farm  belongiag  to  Mm,  provided  the 
plaintiff  was  the  cause  of  effecting  a  sale  or 
exchange  of  the  same,  but  denied  that  the 
plaintiff  effected  the  same.  He  admitted  that 
plaintiff  sent  one  W.  A.  Prince  to  him  as  a 
purchaser  of  said  farm,  but  alleged  tliat  he 
looked  at  ttie  same^  but  was  not  then  satia- 


fled  with  the  offer  made  thereon  by  plain- 
tiff, and  wholly  abandoned  making  any 
trade  therefor.  He  further  alleged  that  said 
farm  was  at  that  time,  and  had  been  for 
some  time  prior  thereto,  listed  with  Frank 
Goodwin,  of  Dill,  Okl.,  for  sale ;  that,  about 
a  month  after  the  said  Prince  Inspected  said 
fiirm,  the  said  Frank  Goodwin  communicat- 
ed with  him  and  induced  him  to  return  to 
Dill,  OkL,  for  the  purpose  of '  looking  over 
some  other  forms  listed  by  this  defendant 
for  sale  with  the  said  Frank  Goodwin ;  that 
the  said  W.  A  Prince  did  return  to  DlU, 
OkL,  and,  having  investigated  the  other 
farms  mentioned,  did  not  consummate  any 
trade  for  any  of  them  with  the  said  Frank 
Goodwin ;  that  a  trade  was  later  made  by 
Frank  Goodwin  with  the  said  Prince  for  the 
form,  the  purchasing  of  which  he  had  aban- 
doned, when  dealing  with  the  plaintiff.  The 
defendant  offered  evidence  to  sustain  this 
Issue,  a  part  of  which  was  excluded. 

We  will  consider  the  question  of  the  com- 
petency of  the  evidence  and  the  action  of 
the  court  In  directing  a  verdict  against  the 
defendant.  In  Roberts  v.  Markham  et  aL, 
26  Okl.  387,  ICQ  Pac.  127,  paragraph  2  of  the 
syllabus  Is  as  follows:  "If,  after  the  lot  or 
realty  is  placed  In  the  agent* s  hands  for  sale, 
It  Is  brought  about  and  procured  by  Ills  ad- 
vertisements or  exertions,  he  will  be  en- 
titled to  his  commission,  or  if  the  agent  in- 
troduces or  discloses  the  name  of  the  pur- 
chaser to  the  vendor  for  such  purpose,  and 
through  such  Introduction  or  disclosure  nego- 
tiations for  the  sale  of  the  property  are  be- 
gun, and  then  effected  by  the  vendor,  the 
agent  Is  entitled  to  his  commissions."  The 
agent,  under  the  finding  of  the  court  in  this 
case,  effected  the  sale.  In  the  one  at  bar, 
though  the  Introduction  was  brought  about 
by  the  agent  yet  It  is  denied  by  the  prin- 
cipal that  by  the  acts  of  the  ag^t  the  sale 
was  consummated  or  effected.  None  of  the 
cases  dted  In  Roberts  v.  Markham  et  aL, 
supra,  hold,  as  to  the  fact  of  Introduction  of 
the  vendee  by  the  agent  to  the  principal  or 
vendor,  where  the  sale  is  afterwards  consum- 
mated, that  that  per  se  Is  conclusive  that  the 
sale  was  effected  by  euct  agent 
•  In  Earp  v.  Cummins.  54  Pa.  894,  03  Am. 
Dec.  718,  it  is  said:  "If  a  mere  introduction 
of  the  property  to  the  notice  of  ttie  buyer 
effects  the  sale,  the  broker  earns  his  commis- 
sion. An  advertisement  or  any  other  serv- 
ice is  enough  if  It  be  the  immediate  and  ef- 
0clent  cause  of  the  bargain.  But  If  the  serv- 
ices of  the  broker,  wliatever  they  be,  foil  to 
accomplish  a  sale,  and  several  months  after 
the  proposed  purchaser  has  decided  not  to 
buy,  he  Is  Induced  by  other  persons  to  re- 
consider his  resolution,  and  then  makes  the 
purchase  as  the  consequence  of  such  second- 
ary or  supervening  influence,  the  broker  has 
no  right  to  a  commission.  In  a  certain  sense 
It  may  be  true  that  the  purchase  was  In 
consequmce  of  the  broker's  advertisement; 
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but  for  that,  tbe  purchaser  may  never  hare 
looked  at  the  property,  nor  entertained  a 
Uiou^t  of  buying  It,  but  the  evidence  In 
this  case  shows  that  It  was  at  least  due  to 
another  so  distinct  and  separate  a  cause  that 
It  was  a  mistake  to  permit  the  broker  to  re- 
cover. The  simple  answer  to  his  demand 
was  that  if  the  evidence  was  believed  he 
did  not  cause  tbe  sale;  that  le,  bla  agency 
was  not  the  Immediate  and  efficient  cause  of 
the  sale,  and  law  regards  only  proximate, 
and  not  remote,  causes."  See,  to  the  same 
^ect,  Studer  et  al.  v.  Byson,  92  Minn.  388, 
100  N.  W.  90;  Qulnby  v.  Tedford,  4  Colo. 
App.  210,  36  Pac.  276;  Babcock  v.  Merritt, 
1  Colo.  App.  84,  27  Pac.  882;  McCrory  v. 
KeUogg,  106  Mo.  App.  597,  81  S.  W.  465 ;  19 
Cyc.  26& 

^e  question  as  to  whether  the  sale  was 
effected  by  the  plaintiff  should  have  been 
left  to  the  Jury  for  determination  under 
proper  instructions. 

The  Judgment  of  the  lower  court  Is  re- 
versed, with  instructions  to  grant  a  new 
trial  and  proceed  in  accordance  with  this 
oplnloa.  All  the  Justices  concur. 


KAHN  V.  McCONNELL  et  aL 
(Sapreme  Court  of  Oklahoma.   April  6,  1913.) 

1.  MOBTOAOas  ($  410*}— FOBKOLOBDBI— BlOBT 
OF  JCNIOB  MOBTOAQEB. 

The  ezlBtence  of  a  prior  mortgage  In  ex- 
cess of  the  value  of  the  land  does  not  disentitle 
a  junior  mortgagee  to  a  decree  of  foreclosure. 

[Ed.  Note.~For  other  cases,  see  Mortgages, 
Cent  Dig.  li  1178-U80:  Dec.  Dig.  f  41^ 

2,  SuBiooATiQir  a  14*)— Fatueut  bt  Tiir- 

DEK-^URXOB  MOBTOAOSES. 

When  the  vendee,  in  payment  of  the  pur- 
chase price  of  real  estate,  pays  the  indebted- 
ness secured  by  a  first  mortgage,  be  is  not  sub- 
rogated to  the  lien  of  that  mortgage  as  against 
a  second  mortgagee  whose  mortgage  Is  duly  re- 
corded at  the  time  of  purchase. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent.  Dig.  |{  85-39;  Dec  Dig.  S  14.*] 

GommlaaionerB*  Opinion,  Diviston  No.  1. 
Error  from  Pontotoc  County  Court;  A.  X. 
West,  Judge. 

Action  by  Leon  Eabn  against  A.  A.  Mc- 
ConneU  and  others  to  foreclose  a  mortgage. 
Judgment  for  plaintiff  for  his  debt  and  for 
def^danta  on  the  foreclosore  laaae,  and 
plaintiff  brings  error.  Hoversed  and  re- 
manded. 

Bullodc  &  Kerr,  of  Roff,  for  plaintiff  in  er- 
ror. Crawford  ft  Bolen,  of  Ada,  for  defend- 
ante  In  error. 

AMES,  C.  A.  A.  McConnell  and  A.  M  Mc- 
Connell  owned  the  land.  There  was  a  first 
mortgage  on  It  to  secure  an  indebtedness  to 
the  First  National  Bank  of  Roff.  There  was 
a  second  mortgage  to  secure  the  Indebtedness 
of  the  plaintiff.   Tbe  defendant  Wright  ap- 


proached McConnell  with  reference  lo  a  pur- 
chase of  the  land.  McConnell  referred  him 
to  the  First  National  Bank,  stating  that,  if 
he  could  satisfy  tlie  bank  concerning  his  in- 
debtedness, he  would  convey  the  land. 
Wright  ascertained  from  the  bank  the  amount 
due,  paid  a  part  of  it,  and  gave  his  note  for 
the  balance,  which  was  later  paid.  He  took 
McConnell's  canceled  notes  to  him,  and 
thereupon  McConnell  executed  a  deed  oonvey- 
Ing  the  land  to  blm.  The  plalntlfTs  mort- 
gage during  all  these  times  was  of  record, 
althon^  it  may  be  that  Wright  had  no  ac- 
tual knowledge  of  IL 

(1,2]  In  the  suit  by  the  plaintiff  to  fore- 
close and  under  these  facts  the  court  held 
that  Wrl^t  was  subrogated  to  the  lien  of  the 
bank's  first  mortgage,  fOund  that  Uie  land 
waa  worth  leas  than  the  amount  of  the  first 
mortgage  and  refused  the  plaintiff's  prayer 
for  a  foreclosure.  TtUa  was  error.  Under  no 
circumstances  should  the  plaintiff  have  been 
denied  his  right  to  foredose.  But  under  tbe 
facts  of  thla  case,  Wright,  tbe  purchaser  firom 
McConnell,  was  not  subrogated  to  the  Uen  of 
the  bank.  Tbe  idalnturs  mortgage  was  of 
record.  Wright  had  oonstmctlve  notloe  of  it, 
olthoD^  It  may  not  have  beea  actnaL  It 
could  have  been  ascertained  by  the  exercise 
of  reasonable  diligence  on  his  part  in  the 
examination  of  the  records.  He  therefore 
bouight  the  land  charged  with  notice  of  the 
j^alutUTa  mortsaga  The  fhct  that  he  assum- 
ed the  indebtedness  to  the  bank  and  paid  It 
did  not  give  him  the  right  of  sobnisatlon. 
In  the  matter  of  that  payment  he  was  a  red- 
unteer.  He  was  under  no  duty  to  buy  the 
land.  He  was  under  no  duty  to  pay  the  first 
mortg^e.  He  waa  negligent  In  doing  so 
without  examining  the  records,  and  cannot 
escape  the  consequence  of  his  own  negll- 
goice  by  an  appeal  to  tbe  eQultable  doctrine 
of  subrogation.  "VlgllantlbuB  non  dormien- 
tibus  cequltas  subventt"  In  Campbell  v. 
Hamilton  (Tenn.  Ch,)  39  S.  W.  895,  it  Is  said 
in  the  syllabus :  "The  fact  that  a  purchaser 
who  paid  a  mortgage  on  the  land  as  part  of 
the  consideration,  and  secured  tbe  release 
thereof,  did  so  at  the  time  of  the  irarchase, 
made  it  none  the  less  a  case  of  assumption 
of  the  mortgage,  disentitling  him  to  snbro- 
gatlon."  In  Stastny  v.  Pease,  124  Iowa,  687, 
100  N.  W.  482,  it  Is  said  In  the  syllabus: 
"The  purchaser  of  real  property  has  con- 
structive notice  of  an  existing  Judgment  lien; 
and,  where  by  agreement  with  his  grantor  he 
discharges  prior  Uens  in  part  payment  of 
the  purchase  price,  the  Judgment  becomes  a 
first  Hen  upon  the  property,  and  neither  the 
doctrine  of  equitable  assignment  nor  subro- 
gation applies." 

The  following  cases  support  the  same  con- 
clusion: Goodyear  v.  Ooodyear,  72  Iowa, 
329,  38  N.  W.  142;  First  National  Bank  v. 
Thompson.  72  Iowa,  417,  84  N.  W.  184;  Kel- 
logg V.  Colby,  83  Iowa.  613,  49  N.  W.  1001; 
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Hubbard  t.  Le  Barron.  110  Iowa,  443,  SI  N. 
W.  eai;  licDoweU  T.  Jones  Lumber  Co.,  42 
Tax.  ClT.  Ai^  280^  03  S.  W.  476;  Kuhn  t. 
Nat  Bank  of  Holton,  74  Kan.  466.  87  Pac. 
061.  118  Am.  St  Bepk  882;  Hargls  t.  Robln- 
flOQ,  68  Kan.  686,  66  Fa&  988;  Hayden  t. 
Hntt.  60  Neb.  626.  88  N.  W.  820;  Galling  t. 
Waaboe  Oo.  Bank,  24  Neb.  477,  66  Paa  680; 
ATOUrb^-tbe-Sea,  etc,  Oo.  t.  HcDowdl,  71  N. 
J.  Eg.  116, 62  AO.  866;  Deaumralle  Plana, 
77  lllsa.  488,  27  Sonth.  628;  Browder  t. 
HiU,  186  Fed.  821,  68  a  a  A.  480;  Sblrk  t. 
Wbitten.  181  Ind.  465.  31  N.  XL  87;  Henefee 
T.  Marge  (Va.)  4  S.  B.  726. 

The  rule  in  Otalo  seema  to  be  otherwlae 
<Jo70B  T.  Daunts,  66  Otaio  St  688,  46  N.  B. 
800),  while  Lonlfdana  and  Indiana  seem  to 
hare  decided  thia  question  botb  ways  (Hob- 
good  T.  Schnler,  44  La.  Ann.  687,  10  Soutb. 
812;  AbbevUle  Bloe  BfUl  t.  Shambangb.  116 
La.  1047,  40  Soutb.  467;  FannerB'  Bank  oC 
MooresTlUe  Bntterfleld,  100  Ind.  228;  Ga- 
ler  T.  Morgan,  114  Ind.  860.  867,  16  N.  B. 
780). 

On  tbe  case  as  jwesented  by  tbis  record, 
tbe  Judgment  at  tbe  trial  court  sbonld  be  re- 
Tcrsed.  and  tbe  cause  remanded. 

PBBGUBIAM.  Adopted  In  wbol& 


STATB  T.  WEATHERFOBD  MILLING  CO. 
{SupieoM  Court  of  Oklahoma.   April  4,  1813.) 

(8vUai%»  by  the  Court.) 
Affxal  and  Ebbob  a  773*)— DiBiasBAi.  or 
Apfbal— Bbiefb. 

Where  plaintiff  in  error  fails  to  file  briefs, 
as  required  by  rule  7  of  tills  court  (95  Pac.  vi), 
the  appeal  will  be  dismissed  for  want  of  pros^ 
CDtioti. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
SrroA  Gent  Dig.  H  8104.  81<»-S110;  Dec. 
Dig.  i  778.*1 

Gommlaslonera'  Opinion,  DlTlslon  Na  2. 
Error  from  Gnster  County  Court ;  A.  H.  Lat* 
tmer,  Judge. 

Action  by  the  State  of  Oklahoma,  County 
of  Custer,  against  the  Weattaerford  Milling 
Gompany.  Juc^ment  for  defendant  and 
plaintiff  brings  error.    Appeal  dismissed. 

Fred  A.  Snodgress,  of  Little  Rock,  Ark., 
and  Thomas  ft  Thomas,  of  Arapahoe,  for  the 
State.  Sbartel.  Keaton  ft  WeUs.  of  Oklaho- 
jna  aty,  for  defoidant  In  error. 

BREWER,  C.  The  petition  in  error  and 
^anscrlpt  of  the  record  In  this  case  was 
filed  In  tbis  court  April  27,  1911.  The  plain- 
tiff in  error  baa  failed  to  file  any  brief  In 
the  cause,  as  required  by  rule  7  of  this 
court  (96  Pac.  t1).  The  petition  In  error 
-ahall  therefore  be  dismissed  for  want  of 
prosecution.  Haas  et  al.  t.  McCampbell,  27 
■Okl.  200,  lU  Pac.  543;  Maddin  t.  McCor- 
mlck  et  at,  27  Okl.  779.  U7  Pae.  200;  Mc- 
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Clelland  t.  Wltherall.  80  Okl^  287,  119  Pac. 
205;  Miller  Lumber  Co.  v.  Swlnk  Mera  Co., 
130  Pac  574.  not  officially  reported. 

PER  CURIAM.   Adopted  In  wholfc 


HOWABD  T.  BOSS  TP..  PAYNS  OOtTNTT, 
et  aL 

(Supreme  Court  of  Oklahoma.    April  4,  1818.) 

(Byllaiut  l9  the  Court.) 

1.  Towns  (|  45*)-^KoUaizT0B— Lubxlitt  or 

TOWNSHIF. 

A  towQBhip  in  this  state,  in  the  absence 
of  an  express  atatnte  creatii^  liability  tberefor, 
is  not  liable  in  a  civil  action  for  damages  for 
the  neglect  of  its  officers  in  failing  to  perform, 
or  in  improperly  and  negligently  perEorming,  an 
official  duty. 

[Ed.  Note.— For  other  cases,  see  Towns,  Cent 
Dig.  H  78,  80:  Dec.  Dig.  f  46.*] 

2.  HlOHWATB  (f  187*)— INJUBT  TBOK  DBTKO- 

TivB  Highway— LiABiLrrr  of  Township. 
For  the  distinction  between  municipal  cor- 
porations, such  as  cities  and  towus,  and  such  af 
c«>unties  and  townships,  as  regards  liability  for  ' 
the  negligent  eonstmction  aira  maintenance  of 
tbe  public  highways,  etc,  see  opinion. 

[Ed.  Note.— For  other  cases,  see  Highways, 
(Vnt  Dig.  H  m.  327.  478.  478,  480,  4Xi,  600; 
Dec.  Dig.  1 187.*1 

(A44itienaX  JByHsbat  l»  EiitorM  BtaH.} 

3.  APPKAL  AIVD  IlBBCtt  106^)— Habmxjhb 

EbROB— I NSTBUCTIONB. 

Where,  in  a  negligence  case,  the  jnry  finds 
no  breach  of  duty  by  defendant,  an  erroneous 
instruction  on  the  measure  of  damages  is  harm- 
less. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
eW  Cent.  Dig.  H  4225-4228^  4080;  Dec. 
Dig.  f  1008.*] 

Commisslonwi*  Opinion,  IMTlBlon  No.  2l 
Error  from  District  Court,  Payne  Gonnty;  A. 
H.  Huston,  Judge. 

Action  fay  Wekmme  Howard  agafnat  Bose 
Townsbti^  Payne  County,  and  othera.  Judg- 
ment for  defendants  and  plaintUt  bringa  er- 
ror. Affirmed. 

Freeman  R  Miller,  of  Stillwater,  for  plain- 
tiff In  error.  J.  M.  Orubbs,  of  Stillwater, 
fbr  defendants  In  error, 

BREWER.  O.  This  suit  was  commenced 
on  the  7th  day  of  June,  1900,  by  Welcome 
Howard,  as  plaintiff,  against  Rose  township. 
In  Payne  county,  and  G.  Brewer.  J.  K.  P. 
Schooler,  and  Peter  Wills,  tbe  officers  of 
said  township,  as  defendants,  to  recover 
damages  in  the  sum  of  $1,250  to  certain 
lands  and  crops  growing  thereon,  because  of 
an  alleged  breach  <M[  duty  upon  the  part  of 
said  defendants. 

The  facts  out  of  whldi  this  controversy 
arose  appear  to  be,  in  brief,  that  some  time 
in  1905  Rose  township,  for  the  purpose  of 
deviating  a  public  highway  from  the  section 
line  upon  which  Howard's  land  bordered, 
filed  a  proceeding  In  tbe  district  court  to 


HOWABD  T.  BOSE  TP. 
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condann  a  roadwar  for  a  fow  huodred  yards 
across  plalntUC's  laod.  and  tbat  on  25, 
190S,  an  agreed  Judgment  was  entered  in 
tbat  cause,  the  substantial  parts  of  wblch 
are:  Tbat  tbe  townsblp  was  to  pay  How- 
ard the  snm  of  $40  for  taking  tbe  land,  tbe 
damages  accmlng  tbereby,  together  with  a 
certain  portion  of  the  costs  of  the  proceed- 
ing, and  was  to  bTiUd  a  temporary  bridge 
across  a  ditch  on  the  west  side  of  Howard's 
premises,  and  as  soon  as  same  was  built 
Howard  wbb  to  move  Us  fence.  The  town- 
ship was  also  to  grade  a  road  and  place  a 
ditch  on  tbe  west  side  to  carry  olC  tbe  water, 
and  thereuimn  was  to  take  title  to  the  land 
for  highway  purposes  and  to  have  posses- 
sion thereof.  Tbe  petition,  after  alleging  the 
terms  of  this  Judgment,  proceeds  to  charge 
that  the  township  has  failed,  neglected,  and 
refused  to  comply  with  the  terms  of  said 
Judgment  In  that  it  has  refused  and  neg- 
lected to  grade  any  road  along  tbe  west  side 
of  defendant's  land  and  to  place  a  dltcb 
there  to  carry  off  the  water  as  stipulated 
.  in  said  Judgment.  The  petition  also  alleges 
the  negligent  obstructioa  of  the  ditch  on  the 
west  side  of  the  road  that  had  been  con- 
structed by  plaintiff  prior  to  the  rendition 
of  said  Judgm^t  Plaintiff  further  alleges 
that  during  the  years  1905  and  1906  that 
said  township  and  its  then  officers  were  re- 
quested to  comply  with  tbe  Judgment,  but 
failed  and  refused  to  do  so,  and  that  after 
November  16,  1907,  the  date  of  tbe  election 
of  the  defendant  officers  for  said  township, 
the  plaintiff  made  demand  on  them  tbat  they 
comply  with  and  fully  perform  the  terms  of 
said  Judgment,  and  that  they  failed  and  re- 
fused to  do  so.  It  is  then  stated  that,  by 
reason  of  the  failure,  refusal,  and  negligence 
of  the  defendants  so  to  do,  water  was  caus- 
ed to  flow  and  be  precipitated  upon  and 
across  plaintiff's  growing  crops  on  a  portion 
of  bis  lands,  resulting  In  damages  to  the 
crops  of  1908  and  1909,  also  to  the  land  it- 
self, by  washing  the  soil  away  and  teader- 
Ing  it  less  fertile,  and  all  to  his  damage  In 
the '  sum  of  $1,250.  A  demurrw  Interposed 
by  the  three  township  office  upon  the 
ground  that  the  petition  tolled  to  state  a 
cause  of  action  against  them  as  Individuals 
was  sustained. 

The  defendant  township  filed  an  answer 
which,  aOer  a  gmwal  denial,  contained  the 
following  dtfenae:  "That  after  the  rmdltton 
of  said  Judgment  and  in  compliance  there- 
with, tbe  defendant  made  a  ditch  on  the 
west  Bide  of  the  road  to  carry  off  tbe  water 
and  graded  the  road  and  oonstmcted  a  tem- 
porary bridge  across  the  ditch  on  tbe  east 
side  <tf  tbe  road;  that  said  work  was  done 
by  reason  of  said  Judgment  and  In  compli- 
ance tb^ewlth.  and  after  Ita  completion  the 
plaintiff  examined  the  same  and  signifled 
his  aiq^roval  thereof  and  acknowledged  same 
to  he  In  full  compliance  with  su<di  Judgment 
and  the  agreem«it  therein  set  forth." 


Proof  wax  IntiDdDced  at  the  trial  by  both 
parties  under  the  issues  so  framed,  and  the 
Jury  rendered  a  verdict  In  favor  of  tlie  de- 
fendant township. 

A  number  of  assicnments  of  error  are  dis- 
cussed In  tbe  brief,  but,  under  the  view  we 
teke  of  the  law  of  this  case,  it  will  not  be 
either  necessary  or  profitable  to  discuss  them 
all.  The  gravamen  of  the  case,  as  disclosed 
by  the  petition,  Is  based  on  the  assumption 
that  the  township  is  liable  for  negligence 
In  constructing  the  public  highway  and  in 
falling  to  perform  the  obligation  It  assumed 
In  the  Judgment,  in  connection  with  the  con- 
struction of  tbe  highway.  No  such  liability 
existed.  Under  the  holdings  of  this  court, 
and  of  its  predecessor,  the  territorial  Su- 
preme Court,  a  municipal  corporation,  such 
as  cities  and  towns,  is  h^d  liable  for  negli- 
gence In  maintaining  Its  streets,  sidewalks, 
bridges,  etc.,  in  an  Improper  and  dangerous 
condition,  where  persons  have  been  injured 
because  thereof.  City  of  Stillwater  v.  Swish- 
er, 16  Ofcl.  585,  86  Pac.  1110;  City  of  Guthrie 
V.  Swan,  5  Okl.  779,  51  Pac  562 ;  Guthrie  T. 
Thistle,  6  OkL  517,  49  Paa  1003 ;  Pitman  T. 
El  Reno,  2  Okl.  414,  37  Pac.  851;  City  of 
Oklahoma  City  v.  Welsh,  8  OkL  288,  41  Pac 
598;  Marth  v.  City  of  Kingfisher,  22  Okl. 
602,  98  Pac  436,  18  U  R.  A.  (N.  S.)  1238; 
City  of  Pawbuska  v.  Rush,  29  Okl.  759,  119 
Pac  239;  Derr  Const  Co.  v.  Gelruth,  29 
Okl.  538,  120  Pac  253;  Colbert  v.  City  of 
Ardmore,  31  OkL  637,  122  Pac  608.  And 
this  same  rule  has  been  adopted  In  many 
of  tbe  states.  Barnes  v.  District  of  Colum- 
bia, 91  U.  S.  540,  23  Lw  Ed.  440;  Jansen  v. 
Atchison,  16  Kan.  358;  Oliver  v.  Kansas  aty, 
69  Mo.  79;  Hutson  v.  JJew  York,  9  N.  T.  IM; 
59  Am.  Dec  626;  Hlgert  v.  City  of  Green- 
castle,  43  Ind.  574;  Cit?  of  Wyandotte  t. 
White,  13  Kan.  191,  and  numerous  cases 
cited. 

[1,  2]  But  a  distinction  is  made  in  this 
state,  and  many  of  the  other  states,  between 
municipal  cori>orations,  such  as  cities  and 
towns,  and  such  quasi  corporations,  as  town- 
ships, counties,  etc.  This  distinction  is  clear- 
ly drawn  in  the  case  of  James  v.  Wellstonf 
Township,  18  OkL  56,  90  Pac  100,  18  L.  E.  A. 
(N.  S.)  1219,  11  Ann.  Cas.  938.  That  case 
was  an  action  for  damages  for  tbe  fiallnre 
and  neglect  of  the  officers  of  tbe  township 
to  ke^  In  repair  Its  roads  and  bridges,  be- 
cause of  whldi  negligence  the  i^intlff  snffer' 
ed  a  personal  Injury.  In  aflbmlng  tbe  ao> 
tion  of  the  trial  court  In  sustaining  a  dunnr^ 
rfflT  to  a  petition  folly  stating  such  negUgence 
and  Injury,  the  court  In  an  elaborate  opin- 
ion collates  and  discusses  many  authorities 
on  thte  question  and  arrives  at  the  following 
conclusion,  as  stated  In  beadnotes  by  the 
court:  "In  the  absence  of  eziwess  atatnte 
Imposing  a  liability  on  townships  ft>r  Injn- 
rlfls  snstalned  from  defects  In  highways,  such 
townships,  In  this  territory,  are  not  liable 
la  a  dvil  action  for  damages  for  nei^ect  of 
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public  duty  In  falUns  to  keep  the  highways 
Id  a  safe  and  proper  condition."  And  rela- 
tlre  to  the  distinction  between  the  classes 
of  muntdpal  corporations  and  the  reasons 
why  such  as  counties  and  townships  should 
not  be  liable  for  the  failure  of  their  officers 
to  perform  their  public  duties,  the  court  say : 
some  states  It  Is  held  that  municipal 
corporations  proper  are,  without  any  express 
statutory  provlslona  to  that  effect,  liable  for 
all  injuries  caused  by  defecttve  highways, 
on  tlie  theory  that  being  invested  with  tbe 
exclusive  control  over  the  highways  within 
their  limits,  and  having  ample  power  to 
raise  money  for  their  construction  and  re- 
pair, it  is  their  duty  to  keep  the  highways  In 
a  reasonable  and  safe  condition,  for  failure 
to  perform  which  they  are  subject  to  cor- 
responding liability.  But,  on  tbe  other  hand, 
It  has  been  held  that  quasi  municipal  cor- 
porations are  not  liable  for  defects  In  the 
highways,  unless  they  are  expressly  made  so 
by  statute;  the  theory  on  which  they  are 
distinguished  from  municittal  corporatlomi 
proper  being  generally  stated  to  be  that  they 
are  mere  agencies  of  tbe  state.  We  think 
tbe  correct  theory  on  which  it  Is  held  that 
quasi  corporations,  such  as  counties  and 
townships,  are  exempt  from  liability  is  that 
they  are  but  auxiliary  parts  of  the  sovereign- 
ty. The  sovereignty  is  vested  In  the  state 
for  the  purpose  of  carrying  out  the  political 
powers  of  tbe  state,  and  for  convenience  the 
state  Is  divided  Into  counties,  tbe  counties 
are  divided  Into  townships,  and  the  town- 
BhliM  are  divided  into  road  districts.  These 
subordinate  divisions  being  merely  compo- 
nent parts  of  the  great  body  politic  of  the 
state,  and  as  public  policy  would  dictate  that 
the  state,  for  a  failure  to  perform  a  public 
duty,  would  not  be  liable  in  dvll  damages 
to  a  citizen,  the  same  rule  would  apply  as  to 
subordinate  political  subdivisions  of  the 
state."  In  discussing  tbe  rule  laid  down  in 
that  case  the  court  say:  "Perhaps  there  is 
no  other  question  that  has  received  more 
frequent  consideration  by  the  courts  of  this 
country  than  this  one,  and  none  where  the 
decisions  have  been  more  in  harmony  and  of 
one  accord.  It  is  true  that  there  are  three 
or  four  states  holding  adversely  to  this  con- 
tention, notably,  Iowa,  Maryland,  and  Penn- 
sylvania. But  we  think  an  examination  of 
the  authorities  will  convince  that  the  great 
weight  of  authority  is  with  the  doctrine  of 
tbe  nonliability  of  townships  under  the  con- 
ditions set  forth  in  this  petition."  The  court 
cites  Vail  v.  Amenia,  4  N.  D.  239,  59  N.  W. 
1092;  Elkenberry  v.  Bazarr  Township,  22 
Kan.  556,  31  Am.  Rep.  198;  Marion  County 
T.  Rlggs,  24  Kan.  255;  Barnett  v.  County, 
67  Gal.  77,  7  Pac.  177;  El  Paso  County  v. 
Bish,  18  Colo.  474,  33  Pac.  184;  Helgel  v. 
Wichita.  County,  84  Tex.  392,  19  S.  W.  562. 
81  Am.  SL  Bep.  63;  and  many  other  cases. 
That  case  ia  authority  controlling  In  the 
case  at  bar. 


13]  The  trial  court  h^d  In  this  case,  upon 
the  authority  of  James  t.  Wellston  Town- 
ship, supra,  that  the  township  was  not  lia- 
ble In  damages  for  the  neglig^ce  of  its  of- 
ficers as  charged  in  the  petition,  but  submit- 
ted to  tbe  Jury  the  issue  as  to  whether  the 
work  agreed  to  be  done  in  the  Judgment 
bad  been  done  in  substantial  compliance 
therewith,  and  tliat.  If  it  had,  there  was  no 
UabUlty,  and.  If  it  had  not,  that  plaintiff 
could  recover  a  sum  equal  to  the  cost  of  the 
xmperformed  work;  and.  If  partially  p»- 
formed  only,  then  the  recovery  would  be 
limited  to  the  cost  of  tbe  work  necessary  to 
Bnish  it  in  conformity  with  tbe  Judgment 
We  see  no  material  error  in  this  diarge,  but, 
if  there  was,  It  would  be  immaterial,  be- 
cause on  the  main  Issue  of  performance  or 
nonperformance  of  its  full  duty  the  Jury 
found  in  favor  of  the  township,  which  can- 
not mean  anything  else  than  that  every  doty 
owed  by  the  township  to  pUiintiff  had  been 
substantially  performed,  and  that  therefore 
no  recovery  could  be  bad.  Where  there  is  no 
breach  of  duty,  there  can  be  no  recovery, 
and  even  an  erroneous  instruction  as  to  the 
measure  of  the  recovery  Would  not  be  prej- 
udicial. 

The  objections  to  the  refusal  of  evidence 
offered  grew  out  of  the  ruling  of  the  court 
against  liability  for  n^ligence  of  defendant's 
officers  Id  the  discharge,  or  failure  to  dls- 
cliarge,  tbelr  official  duties,  and  need  not  be 
discussed.  Thq  contention  that  the  court 
erred  in  sustaining  the  demurrer  of  the  in- 
dividual officers  as  to  personal  liability  Is 
urged  In  the  brl^,  but  no  case  Is  referred  to 
to  sustain  the  point.  From  a  careful  reading 
of  tbe  petition,  we  think  tbe  demurrer  was 
properly  sustained. 

Tbe  contention  that  the  court  erred  In  ad- 
mitting evidence  that  the  ditch  dug  by  the 
defendant  was  soffident  lor  tbe  purpose  and 
fulHUed  tbe  obligation  of  the  Judgment  Is 
not  Boond.  Jndeed,  we  fail  to  see  the 
grounds  npon  which  it  Is  made.  The  alleged 
insufficiency  of  tills  dltdi  was  the  real  basis 
of  plalntHTs  claim.  The  answer  so  treated 
it  when  it  allied  that  It  and  the  other 
things  required  had  been  done  In  compliance 
with  the  judgment  The  evidence  was  com- 
petent, relevant  and  highly  materlaL 

The  Judgment  of  the  court  should  be  af- 
firmed. 

FEB  CURIAM.   Adopted  In  whole. 


STATE  ex  zel.  EOTON,  Gounty  Atty..  t. 

HEATH. 

(Supreme  Court  of  Oklahoma.    April  4,  1918.) 

Appeal  akd  Errob  (8  773*)— ABANnoKMENT 
OF  Appeal— Bbiefs. 

Where,  io  an  action  by  the  atate,  on  the 
relation  of  tbe  county  attorney,  asainst  a  peiv 
son  for  using  and  permitting  his  premises  to  be 
used  for  the  purpose  of  unlawfully  keeping  and 
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diipenafuK  iiitoxlcatin|  UqiionL  no  briefs  are 
filed  by  tltbet  party,  tlie  appeal  vill  be  deemed 
abandcowd,  and  tlie  cann  will  be  diHrnlssed. 

[Kd.  Note.— For  other  ease^  see  Appeal  and 
Error.  Cent  Dig.  H  SUM^  8l08-»llO ;  Dec 

Dig.  I  rra.*] 

CommlflBtonertf  Oplxiloii,  Dlviriim  No.  2. 
finer  from  District  Court,  Okmulgee  Comi- 
ty; Wade  S.  Stanfleld,  Judge. 

Proceeding  by  tbe  State,  the  relation 
of  Joe  B.  Soton,  Coun^  Attorney  ot  Okmul- 
gee Coun^,  agalnat  Bobert  HeaOt.  A  de- 
murrer to  relator's  petition  was  sustained, 
and  he  brings  error.  Dismissed. 

HABBISON,  a  This  action  was  begun  by 
Joe  S.  Boton,  coun^  attorney  of  Okmulgee 
county.  In  Uay,  1910,  against  Bobert  Heath, 
for  usbig  and  permitting  to  be  used,  certain 
premises  In  the  town  of  Morris,  in  (Amul- 
gee  county,  for  the  purpose  of  keeping  and 
dlapensing  Intoxicating  liquors  in  violation 
of  law.  Defoidant  demurred  to  the  petition, 
on  the  ground  that  it  fiilled  to  state  a  cause 
cC  action.  The  county  attorney  refused  to 
plead  further  and  appealed  to  this  court 

The  petition  in  emnr  and  case-made  was 
filed  here  May  26,  1911.  The  cause  was  as- 
signed for  submission  December  6,  3^12.  No 
briefa  having  been  filed,  the  appeal  is  deemed 
to  have  been  abuidoned,  and  the  cause  is  dis- 
missed for  fbllure  to  file  briefs,  as  required 
by  the  rules  of  this  court 

PBB  OUBIAM.   Adopted  In  wbola 


ABKINB  V.  WBIOHT  et  aL 
(Snprune  Court  of  Oklahoma.   April  4,  19m.) 

(Bvllahtu  by  the  Court.) 

1.  WiTNBSSKS  (S  196*)— OOHPnXNOT  —  HVS- 
BAIVD  AND  WIFE. 

A  woman  called  aa  a  wltnefls  to  testify 
against  a  defendant,  who  was  formerly  her 
hoiband,  cannot  give  evidence  concerning  any 
ctHnmonicattona  made  by  one  to  the  other  whin 
the  marriage  relation  existed. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig;  S  748;  Dee.  Dig.  1 195.«] 

2.  Witnesses  (I  04*)  —  Oohpcixnot  —  Hub- 
band  AND  Win— Pbiviixoid  Cohkdrica- 
HONS. 

The  statutes  of  this  state  (section  6S42, 
Comp.  Laws  1U09),  as  well  as  the  common  law, 

{)reveQt  one  spoase  from  siTing  testimony,  fall- 
Dg  under  the  bead  of  privileged  communications, 
against  the  other  either  during  or  after  the 
marital  relation  has  ceased;  bnt  neither  the 
statute  nor  the  common  law  prevents  one  spouse, 
after  the  marriatre  relation  has  been  terminated, 
from  testifying  against  the  other,  regarding  in- 
dependent facts  within  the  knowleajfe  of  the 
witness,  and  not  coming  within  the  privilege. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  lis  180,  181 ;  Dec  IMg.  S  64.*] 

3.  Adverse  Possessioit  <|  58*>— Lost  In- 
struments (8  8*)  —  ESTABLISUUENT  —  EVI- 
DENCE OF  PossEesioN— Probate  op— BrrECT. 

The  mere  possession  of  lands,  wlthont  any 
adverse  claim  Iwing  made  to  them,  for  a  period 
less  than  Is  provided  by  the  atatate  of  umita- 


tloos,  does  not  prove  title:  hot  direct  proof  of 
a  written  convmnce  which  has  been  lost  or 
destroyed  may  he  aided  by  Hie  presumption 
flowing  from  long  peaceable  possession  and  re- 
peated or  continuous  acts  of  ownership. 

[EH.  Note.— For  other  cases,  see  Adverse  Fos- 
seasion.  Cent  Dig.  fi|  279-m;  Dea  |. 
68;*  Lost  Instraments,  Cent  Dig.  I  17;  Dec. 

Dig.  f  a«i 

4.  E)vtDBNCE  (I  178«>— Lost  IvstaxfKam— 

KSTABLISHMENT. 

Where  the  execution  and  delivery  of  a  writ- 
ten conveyance  in  a  chain  of  title  has  beea 
proved,  together  with  the  ta/^  of  its  loss  or  de* 
stnictlon,  relevant  secondary  evidence  may  be- 
used  in  proof  of  the  fact  of  its  existence  and 
contents. 

[Kd.  Note.— For  other  cases,  see  E}vidence, 
Cent.  Dig.  IS  680-594;  Dfec.  Dig.  8  178.*J 

6.  Lost  Ihstbuiibntb  (i  8*)— Estabushmsht 

— Evidence— AoiasBiBiLiTr. 

Where  there  is  a  missing  link  In  an  others 
wise  perfect  chain  of  title,  and  there  is  any  com- 
petent proof  of  the  execution,  delivery,  and  sub- 
sequent loss  of  a  deed  which  woohi  supply  the 
missing  link,  such  evidence,  together  with  rbj 
evidence  of  long  peaceable  possession  without 
adverse  claim,  the  payment  of  taxes,  the  failure 
of  the  other  claimant  to  assert  his  rights  with 
knowledge  of  such  possession,  etc.,  should  be 
submitted  to  the  Jury  on  the  gnestion  of  whether 
snch  alleged  lost  deed  had  In  fact  ever  existed. 

[BA.  Note.— For  other  eases,  see  Lost  Instra- 
menti.  Cent  Dig.  I  17;  Dee.  Dig.  |  &*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court  Jackson  County; 
J.  T.  Johnson,  Judge. 

Action  by  J.  G.  Adkina  against  W.  B. 
Wright  and  another.  The  court  sustained  a 
demurrer  to  plalntlfl's  evidence,  and  he 
brings  error.  Reversed  and  remanded  for 
Dew  trial. 

Tiainger,  Clay,  Robinson  &  Hamilton,  of 
Mangum,  for  plaintiff  in  error.  A.  B.  Gar^ 
rett  of  Granite  for  defendants  in  error. 

BREWER.  O.  This  suit  was  filed  In  the 
district  Qonrt  of  Jackson  county  May  2, 
1910,  by  J.  D.  Adklns,  plaintiff  in  error,  as 
plaintiff  below,  agalnat  the  defendants  In  er- 
ror, T.  V.  Turner  and  W.  B.  Wright  Tbe 
suit  was  brou^t  by  plaintiff  in  possession 
to  remove  clouds  and  qnlet  his  tlUe  in  and 
to  lots  10  and  11  of  block  8  Wright's  addi- 
tion to  tbe  town  of  Altus,  formerly  Leger, 
OkL  Defendant  W.  B.  Wright  disclaimed 
any  Interest  in  the  lots.  Defendant  Turner 
denied  plalntUTs  title,  and  asserted  title  In 
hhuself  under  a  quitclaim  deed  firom  his  co- 
defendant  Wrli^t  The  cause  was  tiled  to 
a  jury,  and  at  the  conclusion  of  the  evidence 
the  court  sustained  a  demurrer  to  the  same 
in  favor  of  the  defendant  Turner.  Two  ques- 
tions are  presented:  (1)  Tbe  action  of  the 
court  in  sustaining  tba  demurrer  to  tbe  evi- 
dence.  ^  Befasal  to  adndt  certain  evidence. 

These  lots  are  part  of  a  quarter  section 
of  land  patented  by  the  United  States  gov- 
ernment to  the  defendant  W.  B.  Wright,  who 
afterwards  platted  tbe  same  as  an  addition 
to  the  present  town  of  Altus.   Both  parties 
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bore  claim  title  nnder  said  patentee.  Plalu- 
tlfl  shows  a  record  title  through  a  long  line 
o{  conveyancea,  begliming  with  the  deed  from 
Emma  W.  Turner.  The  only  fault  In  plain- 
tiff's tlUe  as  shown  by  the  record  Is  the  ab- 
sence of  the  deed  from  patentee  Wright  to 
Emma  W.  Tomer.  Plaintiff  alleged  in  hia 
petition  that  this  deed  had  been  ezeeated 
and  dellTered,  but  that  it  had  been  lost  The 
court  sustained  the  demoirer  to  the  eridence, 
upon  the  theory  that  there  was  no  proof  that 
a  deed  liad  erer  been  executed  by  Wright  to 
Mrs.  Tumor,  and  that  same  had  been  lost; 
and  for  that  reason  that  idalnttfl  had  &lled 
to  tbow  tltte  In  himself  to  the  lots.  If  there 
was  no  nudi  proo^  of  course^  the  court 
should  be  sustained;  if  there  was,  howerer, 
any  substantial  proof  of  the  execution  and 
loss  of  this  deed  which  constituted  a  miss- 
ing link  in  an  othowlse  perfect  title,  which 
was  strengthened  l^^  many  years  of  peace- 
aMe  possession,  then  in  such  event  the  ac- 
tion of  the  court  cannot  be  sustidned.  We 
think  th«e  was  sufficient  proof  on  this  point 
to  have  jnatlfled  Its  submission  to  the  jury. 

Urs.  Turner  ^ros  at  the  time  of  the  trans- 
fer by  her  of  the  title  to  these  lots  the  wife 
of  the  defendant  Tnmer.  They  were  divorc- 
ed some  years  before  the  trial  of  this  cas& 
These  lots  vrere  conveyed  by  warranty  deed 
necnted  by  Mrs.  Turner  May  2S,  1901,  to 
the  Ori^t  Land  &  Townslte  Company,  since 
which  time  this  company  and  the  various 
grantees  In  the  line  of  title  have  been  In 
I>eacefal  and  ezclnslve  possession  of  the  lots 
and  have  paid  the  taxes  thereon.  It  does 
not  appear  that  the  defendant  Tomer  claim- 
ed or  attempted  to  assert  any  adverse  Inter- 
est in  the  same  for  eight  or  nine  years,  and 
not  until  he  procured  a  qnltclalm  deed  from 
the  patentee  Wright  which  forms  the  basis 
for  his  present  claim  of  tltl&  All  of  the 
proof  relative  to  the  deed  from  the  patentee 
to  Mrs.  Turner  prior  to  the  execution  by  her 
of  the  deed  of  Bfay  25,  1901,  is  presented  in 
her  deposition  used  at  the  trlaL  On  this 
point  we  quote  her  testimony:  "Q.  I  will  ask 
you  if  you  were  ever  the  owner  of  lots  10 
and  11  in  block  8,  Wright's  addition  to  the 
town  of  Altus,  formerly  the  town  of  Leger, 
Okl.  A.  Yes,  sir.  Q.  From  whom  did  you 
obtain  title  to  these  lots?  A.  Walt»  Wright 
Mr.  Turner  bought  them  from  Blr.  Wright 
Q.  Is  the  Walter  Wright  that  you  have  just 
mentioned  and  W.  B.  Wright  the  defendant 
in  this  action,  the  same  person?  A.  Yes, 
sir.  Q.  Are  you  now  the  owner  of  said  lots 
10  and  11,  block  8,  Wright's  addlUon?  A. 
No,  sir.  Q.  To  whom  did  you  deed  these 
lots,  if  yoo  remember,  Mrs.  Turner?  A. 
They  went  to  the  Orient  Ballway,  but  I  don't 
remember  the  man's  name.  I  would  know 
it  if  I  was  to  hear  it  Q.  I  will  ask  yon  to 
state,  Mrs.  Turner,  if  T.  T.  Tomer  was  pres- 
ent at  the  time  yoo  deeded  these  lots?  A. 
Tes.  Q.  In  one  of  your  former  answers  you 
Hiwke  of  the  old  deed.'    What  deed  wax 


that.  Mrs.  TnmerT  A.  The  deed  from  Wal- 
ter Wright  to  me,  Q.  Was  he  (T.  T.  Turn- 
er) or  was  he  not  present  at  the  time  you 
made  the  deed?  A.  He  was  standing  ri^t 
by  my  side.** 

[S]  And  further  on  she  stated :  "But  any- 
how we  got  the  deed  that  we  had  and  car- 
ried It  up  there  to  the  old  Hlghtower  build- 
ing, made  the  new  one,  and  left  the  old  one 
with  McDanld  and  Bob  Brewer.  They  were 
the  ones  that  were  talcing  these  deeds  for  the 
Orient  Raikoad.  I  never  read  the  deed  that 
I  signed.  •  •  *  It  was  made  to  thecom- 
pany.   •  • 

There  was  evidence  of  a  search  for  the 
missing  deed,  and  that  It  could  not  be  found. 

[2]  This  last  clause  of  the  evidence  quoted 
above  was  in  the  deposition,  but  the  court 
exdnded  it,  on  the  objection  urged  Oiat  It 
was  Inoompetoit  because  of  the  marital  re- 
lation previously  existing.  In  Uils  the  conrt 
erred.  Portions  of  the  deposition  may  pos- 
sibly have  hem  cfp&a.  to  this  objection  on  the 
ground  that  they  were  privileged  commnni- 
catknu  between  the  parties  when  thcty  were 
husband  and  wife,  but  we  fkll  to  see  where- 
in the  statement  quoted  was  other  tlian  a 
statemoit  of  fiict  relative  to  a  title  which 
this  witness  claimed  to  possess  and  which 
she  had  conveyed  with  warranties  which  nn- 
der the  law  she  was  obligated  to  defend. 
The  marital  relation  had  long  since  termin- 
ated. 

[1]  The  statntes  (section  6842,  Comp.  Laws 
1909)  as  well  as  the  common  law  interposed 
Its  barrier  to  her  giving  testimony  which 
would  fall  under  the  head  of  privileged  com- 
mnnlcatlonB  between  husband  and  wife,  but 
neither  the  statote  nor  the  common  law  pre- 
vents one  spouse,  after  the  marriage  rela- 
tion has  been  terminated,  from  being  called 
as  a  witness  in  a  case  in  which  the  other  is 
a  party  to  testify  to  independent  fticta  with- 
in the  knowledge  of  the  witness,  and  not 
coming  within  the  privilege.  3  Wigmore  on 
Evidence,  2237,  note,  and  cases  cited;  East- 
erly V.  Gater,  17  OkL  93,  87  Paa  853,  10  Ann. 
Cas.  888 ;  Jones  on  Evidence  (2d  Bd.)  fS  736, 
773 ;  1  Greenleaf  on  Ev.  (leth  Ed.)  337. 

[3]  The  mere  possession  of  lands,  without 
any  adverse  claim  being  made  to  them,  for 
a  period  less  than  Is  provided  by  limitation 
statutes,  does  not  prove  title;  but  direct 
proof  of  the  existence  of  a  written  convey- 
ance,- which  has  be^  lost,  may  be  aided  by 
the  presumptions  to  be  derived  from  posses- 
sioQ  and  repeated  or  continuous  acts  of  own- 
ership in  establishing  the  title  to  the  land. 

[4]  Where  the  conveyance  is  in  writing.  It 
must  be  proved  by  the  original  writing  or 
a  properly  certified  copy,  as  provided  by  stat- 
ute; but  if  the  fact  of  the  written  convey- 
ance Is  proved,  together  with  the  fact  of  its 
loss,  its  existence  and  contents  may  be  prov- 
ed by  relevant  secondary  evidence.  Gahill  v. 
Cahill.  76  Conn.  622,  64  AtL  201,  60  L.  B. 
A.  706;  4  Ency.  Ev.  21^  and  cases  dted. 
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Scott  T.  Crouch  et  aU  24  Utah,  377,  67  Pac 
1068;  Herndon  v.  Burnett  et  aL,  21  Tex.  Civ. 
App.  25.  60  a  W.  581;  M^vln  T.  Proprie- 
tors. 17  Pick.  (Bfaas.)  265;  Johnson  et  aL  t. 
LyfOrd,  d  Tex.  CLv.  App.  85.  20  S.  W.  67; 
Baylor  t.  TiUebacb.  20  Tex.  CIt.  Appi  490, 
49  S.  W.  720. 

The  important  fact  In  tiiis  case  was  wheth- 
V  tliere  had  be^  a  written  conveyance  from 
Qie  patentee  of  these  lots  to  Mrs.  Taroer, 
which  had  been  lost  The  evidence  on  this 
p<^t,  taken  together  with  the  drcnmstances 
of  long  possession,  payment  of  taxes,  and  the 
actions  of  defendant,  with  fall  knowledge  of 
the  facts,  in  asserting  no  adverse  (dalms  to 
the  lots  for  so  many  years,  was  sufficient  to 
take  ttiis  main  question  of  fiict  to  the  jnry 
for  determination. 

The  cause  should  be  reversed  and  remand- 
ed f(»r  a  new  trial. 

PBB  OUBIAU.  Adopted  in  wholes 


STATE  T.  HINBS  et  aL 
(Svpremt  Court  of  Oklahoma.    April  5,  1^3.) 

(Svllabu*  hy  the  Court.) 
L  Bail  (|  77*)— Countt  Courts— Fobfmtubjc 
OF  Bail  Bond— JuBieoicTioN. 

The  county  court  is  not  limited  by  Its  ju- 
risdiction In  civil  cases  to  declare  a  forfeiture 
upon  a  bail  bond  giv^n  io  a  criminal  action  of 
which  it  hojB  original  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  BaiL  Cent. 
EHff.  S8  335-349,  379,  40B ;  Dea  Dig.  {  77.*] 

2.  Bail  (f  34*)  —  FoanxrcBB  —  Bights  of 
Svtanxa. 

Where  an  order  of  court,  admitting  a  de- 
fendant to  ball,  authorised  the  making  of  a 
single  bond  to  cover  three  separate  cases,  and 
the  bond  given  pursuant  thereto  recited  that  the 
defendant  Bb>od  charged  by  indictment  in  three 
cases,  describing  the  offenses,  such  bond,  being 
otherwise  valid.  Is  Unding  and  obligatory  on 
the  Buretles. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  fS  370-381 ;  Dec.  Dig.  8  84.*] 

a,  Bail  (8  77*)  —  Default  of  Pbincifal  — 

FAiLtrRB  TO  Call  SuaETtES. 

Where  the  principal  fails  to  appear  at 
court  as  required  by  the  terms  of  a  bail  bond, 
the  failure  to  call  the  sureties  will  not  defeat 
an  action  on  the  bond. 

[Ed.  Note.— For  other  cases,  see  Ball,  Cent 
Dig.  18  336-349.  379.  4U3 ;  Dee.  Dig.  8  77.*] 

4.  Bail  (9  S4«)  ~  FonmnrxB  —  BiOHm  6v 

SUBETIES. 

In  an  action  bron^t  In  the  district  court 
by  the  state  against  the  principal  and  sureties 
on  a  bail  bond  theretofore  duly  declared  forfeit- 
ed by  Uie  County  court  having  jurisdiction  of 
the  criminal  action,  sidmess  of  the  priacipcd  on 
the  date  of  forfeiture  is  no  defense  against  the 
sureties*  UabiUty.   Oomp.  Laws  1909.  |  7112. 

[BA.  Note.~For  other  eases,  see  Ball,  Cent 
Dig.  ft  87IMffil;  Dec;  Dig.  8  84.*! 

CommlsslonerB'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Sequoyah  Coun- 
ty; John  H.  Fitchford.  Jndg& 

Action  on  a  statutory  ball  hoad  by  the 

State  of  Oklahoma  against  Frank  Hlnes, 


John  McEachln,  and  Paul  Winsett  Judg- 
ment for  plaintiff  against  defendant  Bines, 
and  for  defendants  McEachln  and  Winsett, 
and  the  State  brings  orror.  Beversed  and  re- 
manded. 

Wm.  L.  Cnitls,  of  SalUsaw,  for  the  State. 
Robert  E.  Jackson,  at  Salllsaw,  tot  defend- 
ants In  error. 

SHARP,  0.  On  February  2.  1910.  the  de- 
Cendant  In  error  Frank  Hlnes  was  In  custody, 
charged  with  having  violated  the  state  pro- 
hibitory laws  in  three  s^urate  cases,  num- 
bered 432,  441.  462.  On  said  day  the  county 
court  of  Sequoyah  county  made  and  caused 
to  be  entered  an  order  fixing  the  ball  of  said 
defendant  at  the  sum  of  $1,500  for  his  ap- 
pearance on  the  first  Monday  In  April,  1910, 
the  bond  fixed  In  said  sum  to  include  all 
three  of  said  cases.  On  the  same  day  a  bond, 
signed  by  said  W.  F.  Hines,  as  principal,  and 
John  McEIachln  and  Paul  Winsett  ns  sure- 
ties, was  tendered  the  county  Judge  and 
by  him  approved.  The  case  coming  on  for 
trial  on  April  12th.  the  defendant  filed  a  mo- 
tion for  continuance,  which  was  overruled, 
and  being  called  three  times  and  foiling  to 
auswer  his  bond  was  ordered  forfeited  and 
an  alias  warrant  issued.  April  19th  thereaft- 
er the  defendant  filed  a  motion  to  set  aside 
the  forfeiture  theretofore  taken,  and  to  con- 
tinue the  case  until  the  next  term  of  court 
assigning  as  grounds  therefor  that  on  the 
day  of  the  forfeiture  the  defendant  was  ill 
and  unable  to  be  In  attendance  on  the  court 
Accompanying  this  motion  was  a  certificate, 
signed  by  two  physicians,  stating  that  on -the 
date  of  the  affidavit,  April  15,  1910,  the  de- 
fendant was  sick  In  bed  and  unable  to  be  up 
or  to  attend  to  any  business  on  account  of  his 
said  Illness.  This  motion  coming  on  to  be 
heard  was  by  the  court  overruled,  and  the 
case  reset  for  trial  on  June  16th.  The  pres- 
ent action  to  recover  of  the  principal  and 
sureties  the  amount  of  the  forfeited  ball  bond 
was  brought  in  the  district  court  on  August 
31,  1910.  The  defendants  defended  on  the 
grotmd  that  the  principal  was  at  the  time  of 
the  forfeiture  prevented  from  attending  court 
on  account  of  unavoidable  sickness,  render- 
ing it  Impossible  for  him  to  leave  his  home 
in  Ft  Smith  to  attend  the  trial. 

The  bond  provided  that  said  defendant 
should  well  and  truly  make  fals  app^rance 
before  the  court  at  Its  next  term  to  be-b^n 
and  holden  at  the  courthouse  of  said  county 
of  Sequoyah.  In  the  town  of  Salllsaw,  on 
the  4th  day  of  April,  1910,  and  there  remain 
from  day  to  day  and  term  to  t»rm  of  said 
court  until  discharged  by  due  course  of  law. 
The  forfeiture,  as  we  have  seen,  was  not 
taken  until  April  12,  19ia  It  was  not  neces- 
sary that  the  forfeitUK  be  taken  on  the  day 
named  in  the  bond,  as  waa  recently  held  by 
ttiis  court  in  Knight  et  al  v.  State  of  Okla- 
homa ex  rel.  H.  D.  Henry,  130  Pac.  282,  re- 
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cently  decided  and  not  yet  officially  reported, 
where  It  was  held  that  a  slmUar  recognl- 
Banee,  executed  In  pursuance  to  the  statute, 
was  a  continuing  bond.  See,  also,  Shrlver 
et  al.  T.  State,  32  Okl.  507,  122  Pae.  160. 

It  Is  urged  here,  in  addition  to  the  defenses 
made  below:  (1)  That  the  ball  bond,  being  a 
Joint  bond  to  answer  for  three  cases,  was 
therefore  void;  (2)  that,  no  forfeiture  hav- 
ing been  taken  against  the  sureties,  no  recov- 
ery could  properly  be  had  in  a  suit  on  the 
bond ;  (3)  that  the  amount  of  the  bond  was 
beyond  the  Jurisdiction  of  the  county  court 

[1]  We  do  not  understand  that  the  amount 
of  a  bond  fixed  In  a  criminal  case,  in  a  court 
of  limited  Jurisdiction,  must  be  confined  fo 
the  amount  over  which  the  court  has  Juris- 
diction in  dvil  actions.  The  county  court  had 
exclusive  original  Jurisdiction  of  the  offenses 
laid  against  the  defendant.  Sectioiu  12,  18, 
art  7,  WUllama'  Ann.  Const  The  county 
court  not  only  bad  Jurisdiction  of  the  offense 
chai^^,  but  It  mis  its  duty  to  admit  said  de- 
fendant to  bail.  Sectlw  TIOS,  Gomp.  Laws 
1909.  This  It  did,  and  at  the  time  made  an 
order  fixing  his  bail  at  (1,600,  which  bond 
when  made  was  to  Include  all  three  of  the 
casee  pending.  Having  Jurisdiction  of  the 
ofTense  charged,  the  court  would  have,  as  a 
necessary  Incident  to  its  Jurisdiction,  the 
right  to  adjudge  a  forfeiture  of  such  bond. 
It  Is  expressly  provided  by  section  7112, 
supra,  that  if  the  defendant  neglect  to  ap- 
pear according  to  the  terms  or  conditions  of 
tixe  recognizance,  the  court  must  direct  the 
fact  to  be  entered  upon  its  minutes,  and  the 
recognizance,  or  money  deposited  instead  of 
ball,  as  the  case  may  be,  fs  and  shall  there- 
upon be  declared  forfeited.  If  the  contention 
of  the  defendants  In  error  be  correct,  then 
examining  magistrates,  having  Jurisdiction 
in  preliminary  hearings  in  all  manner  of 
bailable  felony  cases,  could  not  fix  a  ball 
bond  that  would  exceed  In  amount  the  maxi- 
mum sum  over  which  they  had  dvil  juris- 
diction ;  so  that  no  bond  taken  by  such  an 
oCBcer  for  the  appearance  of  a  defendant  In 
sucb  court  could  exceed,  in  a  Jnstlce  of  the 
peace  court,  ?200,  In  the  county  court,  $1,000. 
Such  Is  not  the  law.  Entering  an  order  of 
forfeiture  against  the  principal  is  not  the 
legal  equivalent  of  the  rendition  of  a  Judg- 
ment against  the  sureties,  hoWever  Impor- 
tant It  may  become  In  the  subsequent  pro- 
ceedings In  the  district  court  In  an  action  on 
the  bond.  It  was  the  determination  of  a 
fact  Incidental  to  the  Jurisdiction  In  pro- 
ceedings over  which  the  county  court  had  ex- 
clusive original  jurisdiction,  and  which  Juris- 
diction was  possessed  by  no  other  court. 

The  question  was  before  the  Supreme 
Court  of  Texas,  where.  In  Garner  v.  Smith, 
40  Tex.  SOS,  it  was  held  that  a  Justice  of  the 
peace  had  Jurisdiction  to  declare  a  forfeiture 
of  a  ball  bond  In  the  sum  of  $1,000,  given  for 
the  appearance  of  a  defendant  before  the 
Justice,  althou^  by  statute  it  waa  provided 
131P.-44 


that  a  Justice  of  the  peace  should  only  have 
Jurisdiction  to  try  suits  and  actions  In  t)ehalf 
of  the  state,  or  any  connty  thereof,  or  any  in- 
dlvldnal,  to  recover  penalties,  fines,  and  for- 
feitures, where  such  penalty,  fine,  or  forfei- 
ture did  not  exceed  $100.  Other  cases  in 
point  are  State  v.  Qnattlebaum,  67  S.  O.  203, 
4S  S.  E.  162;  State  v.  Wilder,  13  S.  C.  344; 
State  V.  Williams,  37  La.  Ann.  200;  State  v. 
Comlg  et  al.,  42  La.  Ann.  416,  7  South.  608 ; 
People  V.  Devlin,  7  Daly  (N.  47.  In  the 
latter  case,  referring  to  the  rule  at  common 
law,  it  was  said:  "As  respects  the  forfeiting 
of  the  recognizance,  that  is  a  matter  exclu- 
sively for  the  court  where  the  recognizance 
was  taken.  This  was  the  rule  of  the  common 
law.  It  was  held  In  King  v.  Tombs,  10  Mod. 
278,  that  the  Judges  of  Ojeg  and  Terminer 
are  the  proper  Judges  to  determine  whether 
recognizances  are  to  be  estreated  or  spared ; 
that  It  la  tor  the  advantage  of  public  Justice 
that  it  should  be  in  the  power  of  the  Justices 
of  Oyer  and  Terminer  to  spare  the  recogni- 
zances, if  upon  the  circumstances  of  the  case 
they  see  fit  and  there  la  nothing  in  the  statu- 
tory provisions  above  referred  to  changing 
the  rule  of  the  common  law."  The  test  of 
the  Jurisdietlrai  of  the  county  court  was  not, 
therefore,  the  amount  of  the  bond,  but  the 
fact  that  it  had  Jurisdiction  over  the  offense 
charged,  and  fbr  which  the  defendant  gave 
bond  for  bis  appearance. 

The  fact  that  but  one  bond  to  cover  three 
separate  cases  was  given  does  not  thereby 
render  the  bond  void.  The  bond  was  given 
In  strict  conformity  to  the  order  of  the  court 
fixing  the  bail,  and  therefore  differs  from  the 
case  of  United  States  v,  Goldstein's  Sure- 
ties, 1  Dill.  413,  Fed.  Gas.  No.  15,226,  cited 
by  counsel  for  defendants  In  error,  in  which 
case  no  order  authorizing  a  single  bond  was 
made. 

[3]  It  Is  next  urged  that  no  forfeiture  was 
taken  against  the  sureties;  they  not  being 
Included  In  the  call  and  declaration  of  for- 
feiture. This  question  was  passed  squarely 
upon  In  Ingram  et  al.  v.  State  of  Kansas, 
10  Kan.  630,  In  which  the  syllabus  Is  as  fol- 
lows: "Where  the  principal  fails  to  appear 
at  court,  as  required  by  a  criminal  cogni- 
zance, the  failure  to  call  the  sureties,  or  to 
enter  the  default  of  the  principal  on  the 
records,  will  not  defeat  an  action  brought 
on  the  recognizance." 

The  ball  bond  was  g^ven  for  the  appear- 
ance, not  of  the  sureties,  but  of  the  principal. 
It  was  his  absence  that  forfrfted  the  bond. 
Having,  without  sufficient  excuse,  neglected 
to  appear,  the  court,  after  having  first  called 
the  defendant  three  times,  declared  a  forfei- 
ture on  the  bond,  and  caused  the  fact  to  be 
entered  upon  Its  minutes.  This  was  all  the 
statute  providing  for  forfeiture  of  ball  re- 
quires. People  V.  Tidmarsh  et  al.,  113  111. 
App.  153. 

[21  Lastly,  in  a  suit  brought  against  the 
sureties  upon  a  forfeited  bail  bond,  is  Uie  111- 
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ness  of  the  prlflclpal  at  tbe  time  of  the  for- 
feiture a  defense  such  ae  will  discharge  the 
sureties  from  liability?  There  are  decisions 
so  holding;  but,  so  far  as  our  examination 
has  extended,  none  arise  out  of  a  statute 
containing  provisions  like  or  similar  to  those 
found  in  section  7112,  supra.  This  section 
provides  that  If,  without  sufficient  excuse, 
the  defendant  neglects  to  appear  according 
to  the  terms  or  conditions  of  the  recogni- 
zance, bond,  or  undertaking,  either  for 
hearing,  arraignment,  trial,  or  judgment, 
the  trial  court  must  direct  the  fact  to  be 
entered  upon  Its  minutes,  and  such  recogni- 
zance, bond,  or  undertaking  of  bail,  or  the 
money  deposited  Instead  of  bail,  as  the  case 
may  be,  is  and  shall  thereupon  be  declared 
forfeited.  But  If  at  any  time  before  the  final 
adjournment  of  court  the  defendant  and  his 
ball  satisfactorily  excuse  his  neglect,  the 
court  may  direct  the  forfeiture  to  be  dis- 
charged upon  such  terms  as  may  be  just. 
It  Is  further  provided  that  after  the  forfei- 
ture the  district  (county)  attorney  must  pro- 
ceed with  due  diligence  by  action  against 
the  bail  upon  the  instrument  so  forfeited. 
If  money,  instead  of  ball,  be  so  forfeited, 
the  clerk  of  the  court  or  other  officer  with 
whom  It  is  deposited  must  immediately,  aft- 
er the  final  adjournment  of  court,  pay  over 
the  money  deposited  to  the  county  treasurer 
without  further  proceedings  at  law. 

Oq  the  day  of  the  forfeiture  the  defendant 
had  moved  for  a  continuance  of  tbe  cases 
pending  against  him,  which  motion  was 
overruled.  Observing  the  provision  of  the 
statute,  he  thereafter  and  on  April  19th  filed 
a  motion  to  set  aside  the  forfeiture  thereto- 
fore taken,  In  which  It  was  stated  that  at 
the  time  of  forfeiture  the  defendant  was 
111  and  unable  to  attend  court.  This  motion 
was  supported  by  the  affidavits  of  two  phy- 
siciana  residing  at  Ft  Smith,  Ark.  This  mo- 
tion was  overruled,  and  no  further  eCFort 
made  in  the  county  court  to  vacate  and  set 
aside  the  Judgment  of  forfeiture.  The  ques- 
tion of  the  sttfflcieney  of  the  defradant'a 
excuse  for  failure  to  attend  court  accord- 
lug  to  the  terms  of  bis  bond  was  therefore 
adjudicated  and  decided  against  blm. 

In  People  v.  Wolf  et  al..  16  CaL  385,  a 
similar  aocstloii  was  presented.  It  was  there 
Insisted  by  the  sureties  In  the  action  brought 
on  the  forfeited  recognlEance  In  the  district 
court  that  the  court  of  sesslous  bad  erred  In 
declaring  the  bond  forfeited.  Answering 
this  contention  tbe  court  said:  "It  Is  suffi- 
cient that  If  the  court  of  sessions  erred  In 
this  Tee{>ect  the  error  cannot  be  corrected 
or  be  made  available  In  the  district  court 
The  court  of  sessions  decided  that  the  de- 
fendant made  no  appearance,  and  forfeited 
his  bond:  and  this  Judgment,  if  erroneous 
upon  the  facts,  cannot  be  revised  In  the  dis- 
trict court  In  tbe  form  of  a  plea  or  defense 
to  tbe  suit  on  the  recognizance.  This  matter 
would  be  really  a  retrial  of  the  subject  pass- 


ed upon  by  tbe  court  of  sessions,  or  an  In- 
direct appeal  from  its  decision." 

SecUon  6362,  Complied  Laws  of  Utah  1888, 
is  very  similar  to  our  own  statute;  in  fact, 
on  the  question  of  controlling  importance 
the  statutes  are  alljise.  It  was  held  in  United 
States  V.  Eldredge,  5  Utah,  161,  13  Pac.  673: 
"Our  territorial  statute,  however,  provides 
that,  notwithstanding  the  forfeiture  of  the 
undertaking,  if,  at  any  time  before  tbe  final 
adjournment  of  the  court,  the  accused  or  his 
hall  appear  and  satisfactorily  excuse  his 
neglect,  the  court  may  direct  the  forfeiture 
of  the  undertaking  to  be  dischai^ied  upon 
such  terms  as  may  be  Just  Laws  Utah 
1878,  p.  148,  I  408.  The  appellants  have  not. 
however,  concluded  to  avail  themselves  of 
tbe  privileges  oCFered  by  the  statute.  We 
think  they  have  waived  all  the  lrregularitie!$ 
of  which  they  could  have  taken  adrant^e 
under  it  We  know  of  no  authority  for  tbe 
court  to  entertain  such  excuse  after  the  ad- 
journment of  the  term,  which  took  place  a 
few  days  after  the  forfeiture" — citing  cases. 
Here  the  defendant  did  avail  himself  of  the 
opportunity  afforded  by  the  statute,  but  hav- 
ing met  with  an  adverse  decision  allowed 
the  court's  Judgment  to  become  final. 

In  Frledllne  v.  State,  OS  Ind.  366.  It  was 
held  that  where  a  Justice  of  tbe  peace  ad- 
Judged  a  recognizance  to  appear  before  hiu 
to  answer  for  a  crime  to  be  forfeited,  and 
made  the  proper  entry  and  certificate  there- 
of, his  Judgment  of  forfeiture  could  not  be 
questioned  by  pl^  or  proof  in  a  suit  upon 
the  recognizance.  It  was  said  by  the  court: 
"Even  If  the  action  of  tbe  Justice  in  the 
particular  complained  of  was  irr^ular.  It 
did  not  render  the  Judgment  of  forfeiture 
void.  It  cannot,  therefore,  be  coltaterally 
questioned."  Hardesty  v.  State,  6  Kan.  App. 
TSO,  48  Pac.  996;  State  v.  Stout,  11  N.  J. 
Law,  126;  State  of  Texas  t.  Ake,  41  Tex. 
166;  Foulke  et  al.  T.  Commonwealth,  90  Pa. 
257;  United  States  t.  Reese,  4  Sawyer,  635. 
Fed.  Gas.  No.  16,138;  Gregory  et  aL  t.  Levy 
et  aL,  12  Barb.  (M.  T.)  610;  Pterson  t.  Com- 
monwealth, 3  Oranfs  Cas.  (Pa.)  314. 

[4]  That  the  defendant  was  BubseqnoitlT 
surrendered  Into  tbe  custody  of  tbe  officn- 
and  tendered  the  payment  of  all  costs  that 
bad  accrued  by  reason  of  the  forfeiture  are 
not  questions  that  can  be  raised  In  a  suit 
on  the  forfeited  rect^lzance  in  tbe  district 
court  In  oth»  words*  tbe  defendant  had 
presented  bis  excuse  to  the  comity  court, 
and  It  had  there  been  adjudged  Insnffldent 
This  vas  binding,  not  only  on  blm,  but  In  so 
far  as  the  forfeiture  was  declared,  upon  the 
sureties.  In  making  this  ordw  oremiUng 
tbe  defendant's  motion,  the  oount7  conrt  may 
have  erred  or  abused  its  discretion,  as  the  case 
may  be;  but  the  judgment,  having  become 
final,  is  binding  upon  those  affected  by  it 
We  have  no  hesitancy  In  saying  that  in  tbe 
call  of  a  criminal  case,  either  for  hearing, 
arraignment,  trial,  or  Judgment,  <a  upon  any 
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otber  occasion  when  bis  presence  In  court 
may  be  lawfully  required,  If  a  defendant, 
on  account  of  illness,  ie  unable  to  be  present, 
and  sncb  fact  is  made  to  satisfactorily  ap- 
iwar,  It  would  be  eltber  error  or  an  abuse 
of  discretion  to  refuse  either  to  pass  the  case 
or  grant  a  continuance,  or  upon  sufficient 
showing  to  vacate  and  set  aside  the  order 
of  forfeiture.  If  by  Illness  or  accident  a 
defendant  is  prevented  from  attending  court, 
Ms  recognizors  should  be  relieved  from  lia- 
bility on  account  thereof.  But  this  contem- 
plates that  the  relief  sought  be  prosecuted 
at  the  proper  time  and  In  the  proper  court; 
otherwise,  as  in  all  otber  cases,  the  Judgment 
of  forfeiture  would  become  final.  In  such 
eases  the  sureties  must  take  timely  notice 
of  the  fact  of  the  default  of  their  principal. 
They  have  Toluntarlly  become  his  Jailers 
(Comp.  Laws  1909,  f  7111),  and  if  by  reason 
of  lllneas  or  unavdidable  casualty  their  prln- 
ciiwl  has  been.prevented  from  being  present 
at  court,  it  is  tbdlr  duty  to  see  to  it  that 
excuse  be  rend»ed  at  the  same  term  of  the 
court  at  which  the  forfeiture  was  taken. 

For  the  reasons  stated,  the  judgment  of 
the  trial  court  must  be  reversed,  and  tbe 
cause  remanded  for  further  proceedings  con- 
sistent with  this  opinion. 

FBR  CURIAM.   Adopted  in  whole. 


WESTERN  NAT.  LIFE  INS.  CO.  r.  WIL- 
LIAMSOX-HALSELL-FRAZIER 
CO. 

(Supreme  Court  of  Oklshoma.    April  S,  1918.) 

(Svtt^iut  by  the  Court.) 

1.  InainuNCB  d  385*)— Ibon- Safe  and  In- 
ventory Clauses— Effect  of  Breach. 

The  iron-Bafe  and  inventory  clauses  in  fire 
insurance  polioies  are  promissory  warranties, 
and  an  nnjustiflable  breach  of  them  by  tlie  in- 
sured preveots  recovery. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  U  852,  858;  I>ec.  1%  I  S85.*] 

2.  Insurance  (8  335*)— Iron -Safe  ano  In- 
VENTOBT  Clauses— Recovery  on  Policy. 

If  inventories  and  books  have  been  kept 
as  required  by  tbe  terma  of  the  policy,  the  in- 
sured is  entitled  to  recover,  although  the  inven- 
tories and  books  have  been  lost,  provided  the 
loss  has  occurred  without  the  fault,  negligence, 
or  design  of  the.  insured,  and  where  the  insured 
has  used  Buch  care  in  the  premiaeB  as  a  pru- 
dent man  acting  in  good  faith  would  exercise. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  X>ig.  H  862.  853;.  Dec.  Dig.  {  335.*] 

8.  WiTNBSsEB  fS  52*)  —  GoupRBNOT— Hub- 
band  AND  Wife. 

The  wife  is  an  incompetent  witness  in  a 

case  if  her  husband  is  interested  in  the  resnit 

of  the  action  and  will  share  in  any  recovery 

that  may  be  had,  atthoagh  the  action  is  in  the 

name  of  a  third  party. 
[Ed.  Note— For  otiier  cases,  see  WitnesscB, 

Cent  Dig.  SI  124.  126-138,  165,  415-417,  419, 

424 ;  Dec.  Dig.  g  52.*] 


4.  Witnesses  (§  56*)  —  Competency  — Hus- 
band AND  Wife— Agency. 

When  the  wife  is  acting  as  agent  of  the 
husband  in  respect  to  the  transaction  about 
which  she  is  called  to  testify,  and  her  testimony 
is  otherwise  adgtiisaible,  tbe  fact  that  the  trans- 
action occurred  in  the  presence  of  her  husband 
does  not  prevent  her  from  testifying. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  H  153-156 ;  Dec.  Dig.  |  56.*] 

5.  WiTNBsaBB  Jl  78*)  —  GoiCFBTBivoT— Hub- 
band  Asn  Wife— AaENCT— SuFFiciBNCT  of 

Evidence. 

The  facts  examined,  and  held  to  constitute 
the  wife  the  agent  of  the  husband. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  8S  185-200;  Dec.  Dig.  )  7a*] 

6.  WiTNBasBS  (I  78*)  —  CoicPEnNCT  —  Ques- 
tion von  CouBT. 

It  is  tbe  duty  of  the  court  to  pass  upon 
the  com[>etency  of  witnesBes,  and  It  is  error  to 
admit  the  testimony  of  a  wituess  whose  com- 
petency is  cliBllen^  and  then  snbmit  to  the 
jury  an  instructioD  directing  them  to  disregard 
the  testimony  providing  they  find  tliat  the  wit- 
ness is  incompetent  to  testify. 

[Ed.  Note. — For  other  caseB,  see  Witnesses, 
Cent  Dig.  §§  201-204.  216;  Dec.  Dig.  S  79.*] 

7.  Evidence  (|  258*)— Action  on  Insurance 
Policy— Acts  of  Agent- Admibsibilitt— 
Preuicats. 

Testimony  was  admitted  tending  to  show 
that  an  ofBcer  of  the  defendant  corpora tifWi 
made  a  corntnt  offer.  The  testimony  tended  to 
show  that  this  officer  was  the  secretary  of  the 
company  and  in  charge  of  the  particular  matter 
of  business.  HM,  that  it  was  unnecessary  to 
show  that  the  officer  had  authority  to  make  the 
improper  offer. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  SS  1006,  1007;  Dec.  Dig.  {  258.*} 

(Additional  Si/llalnu  ly  Editorial  Staff.) 

8.  Appeal  and  ErroB  (S  1048*)— Habu  less 
Error- SuDMiseioN  OF  Ibsubb— Competen- 
cy of  Witness. 

Where,  in  an  action  on  a  fire  insurance 
policy,  the  wife  was  clearly  competent  to  testi- 
fy as  she  did,  her  testimony  t>eing  concerning  a 
transaction  wherein  she  acted  as  her  husband's 
agent,  error  in  sabmitting  tbe  qaeation  of  tier 
competency  to  the  jnry  was  not  prejudicial  to 
tbe  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  58  4140-^146,  4151,  4168- 
4160;  Dec.  Dig.  g  1048."] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Pottawatomie 
County ;  Roy  Hoffman,  Judge. 

Action  by  the  WilUamson-nalsell-Frader 
Company  against  the  Western  National  Life 
Insurance  Company  to  recover  on  a  fire  In- 
surance policy.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed. 

Blakeney  ft  Maxey,  of  Muskogee,  for 
plaintiff  In  emM:.  I^dick  ft  Eggerman,  of 
Shawnee,  for  defendant  in  error. 

AUES,  C.  W.  J.  Grace  was  the  insured. 
Tbe  plaintiff  was  one  of  his  creditors. 
Grace's  stock  of  men^andlse  was  totally 
destroyed  by  fire.  A  day  or  two  after  the 
fire  Grace  assigned  his  claim  against  tbe 
Insurance  company  to  tbe  plaintiff  as  col- 
lateral security.  The  plaintifl  sued  and  re- 
covered Judgment. 


«For  other  cases  see  same  topic  and  section  NUMBER  lo  Dec.  Dig.  *  Am.  Dig.  Koy-No.  Series  *  Rtv'r  Indms 
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Tbe  first  error  assigned  Is  that  the  court 
erred  in  giving  the  following  Instruction: 
"The  Jury  is  instrncted  that  the  failure  of 
tbe  Insured  to  produce  the  books  and  Inven- 
tories as  required  by  the  poHcy  of  fire  in- 
surance means  a  failure  to  produce  them  if 
they  are  In  existence  when  they  are  called 
for,  or  if  they  have  not  &een  lost  or  destroyed 
by  the  fautt,  negligence,  or  design  of  the  in- 
sured. If  the  Insured  has  made  a  reasonable 
effort  to  produce  the  required  books  and  lu- 
Tentories,  and  has  failed  through  no  fault  of 
Ills  own,  such  substantial  compliance  will  be 
sufficient,  and  if  the  Jury  believe  that  the 
books  and  inventories,  if  yon  find  that  such 
were  kept,  have  been  lost  without  the  cul- 
pable negligence  or  wrongful  or  fraudulent 
act  or  design  of  the  insured  or  his  assignee, 
the  Jury  is  instructed  that  the  loss  and  con- 
sequent failure  to  produce  the  same  will  not 
Invalidate  the  policy,  notwithstanding  the 
provision  that  the  failure  to  produce  the 
same  shall  render  the  policy  null  and  void, 
where  the  insured  and  the  assignee  have  used 
such  care  on  the  occasion  as  a  prudent  man 
acting  in  good  faith  would  exercise." 

[1,  2]  One  of  the  defenses  was  that  the  In- 
sured had  not  kept  and  produced  his  Inven- 
tories and  books  as  required  by  the  terms 
of  the  policy;  the  iron-safe  and  Inventory 
clauses  being  the  customary  ones  In  Insur- 
ance policies.  The  plaintiff's  excuse  for  fail- 
ure to  produce  was  that  the  books  had  been 
lost  after  the  fire  without  fault  or  negligence 
ou  his  part  The  iron-safe  and  Inventory 
clauses  are  promissory  warranties,  and  an 
unjustifiable  breach  of  them  prevents  a  re- 
covery. Shawnee  Fire  Ins.  Co.  v.  Thompson 
&  Rowell,  30  Okl.  466,  119  Pac.  985;  German 
American  Ins.  Co.  v.  Fuller,  26  Okl.  722,  110 
Pac.  763;  Glsh  v.  Insurance  Co.  of  North 
America,  16  Okl.  59,  87  Pac.  869,  13  L.  R.  A. 
(N.  S.)  826.  On  the  other  hand,  "failure  of 
an  insured  to  produce  the  books  and  Inven- 
tory, as  required  by  a  policy  of  fire  insur- 
ance under  the  penalty  of  forfeiture,  menus 
failure  to  produce  them  If  they  are  in  exist- 
ence if  called  for,  or  If  they  have  been  lost 
or  destroyed  by  the  fault,  negligence,  or  de- 
sign of  the  Insured."  German  Alliance  Ins. 
Co.  T.  Newbern,  25  Okl.  489,  106  Pac.  826,  28 
U  R-  A.  (N.  S.)  337.  And  a  substantial  com- 
pliance with  these  provisions  Is  suIBdent. 
Home  Ins.  Co.  v.  Ballard,  32  Okl.  723,  124 
Pac.  316.  The  evidence  to  which  this  Instruc- 
tion was  addressed  tended  to  show  that  an 
inventory  was  taken  and  kept  at  the  resi- 
dence of  the  insured  and  In  compliance  with 
the  requirements  of  the  policy;  that  a  few 
dayB  after  the  fire  a  representative  of  the 
plaintiff  called  upon  the  insured  with  refer- 
ence to  his  indebtedness;  that  he  was  as- 
sisting the  insured  In  the  matter  of  making 
his  proofs  of  loss  and  collecting  his  insur- 
ance; that  the  books  were  delivered  to  this 
agent  of  the  plaintiff  for  use  in  settlement 
with  the  insurance  company;  that  this  agent 
'received  the  books  and  took  them  awa7  with 


him;  that  he  left  the  town  of  the  lire  up- 
on a  train,  carrying  the  books ;  that  be  laid 
them  upon  a  seat  In  the  railroad  car;  that 
he  changed  his  seat  to  engage  In  conversa- 
tion with  some  one,  or  for  some  other  pur- 
pose, leaving  the  books;  th&t  he  w;ent  to 
sleep;  that  he  was  to  get  off  at  Holden- 
ville;  that  when  the  train  stopped  he  awoke: 
that  he  looked  for  the  books  where  he  had 
left  them  and  In  several  adjoining  seats ; 
that  he  did  not  have  time  to  make  further 
search,  but  had  to  Jump  off  the  traiu;  that 
he  wired  tbe  railway  company  at  McAlester 
to  make  further  inquiries,  but  that  the  books 
were  never  found,  and  consequently  were 
never  produced  by  the  insured  as  required 
by  the  terms  of  the  policy.  The  Italicized 
portions  of  the  Instruction  give  the  material 
conditions  justifying  a  loss;  that  Is,  that 
the  books  must  be  produced  if  in  existence, 
and  that  their  loss  will  not  be  an  excuse,  un- 
less it  has  been  without  the  fault,  n^ligence, 
or  design  of  the  insured.  The  term  "cul- 
pable negligence"  may  be  too  strong,  and 
the  instruction  would  be  better  if  the  word 
"culpable"  was  omitted ;  but  an  examination 
of  the  italicized  portions  shows  that  the 
substance  of  the  Instruction  was  to  the  effect 
that  the  loss  would  excuse  the  plaintiff,  pro- 
vided that  he  and  the  insured  had  used  such 
care  on  the  occasion  as  a  prudent  mau  acting 
In  good  faith  would  exercise,  and  that  the 
loss  had  not  occurred  by  reason  of  their 
fault,  negligence,  or  design.  We  think,  the 
Instruction  Is  a  substantial  compliance  with 
the  rule  laid  down  In  the  Xewbern  Case, 
supra,  and  are  not  disposed  to  reverse  the 
case  on  account  of  the  Improper  use  of  the 
word  "culpable." 

[3-6]  The  next  assignment  of  error  relates 
to  the  admission  of  the  testimony  of  Mrs. 
Grace,  the  wife  of  the  insured,  over  the  ob- 
jection that  she  was  an  Incompetent  wit- 
ness. The  testimony  was  admitted  upon  tbe 
theory  thafa  in  the  matters  about  whi(^  she 
was  testifying  she  was  acting  as  agent  of 
her  husband,  and  therefore  was  within  the 
terms  of  section  5842,  Comp.  T^aws  1909, 
which  provides  that:  "The  following  per- 
sons shall  be  Incompetent  to  testify:  •  *  • 
(3)  Husband  and  wife,  for  or  against  each 
other,  except  concerning  transactions  in 
which  one  acted  as  the  agent  of  the  other,  or 
when  they  are  Joint  parties  and  have  a  joint 
Interest  In  the. action;  but  In  no  case  shall 
either  be  permitted  to  testify  concerning  any 
communication  made  by  one  to  the  other  dur- 
ing the  marriage,  whether  called  while  that 
relation  subsisted,  or  afterwards.  *  •  • " 
The  substance  of  Mrs.  Grace's  testimony  was 
that  she  assisted  In  taking  the  inveutory ; 
that  her  husband  called  off  the  articles,  and 
price,  and  she  took  them  down  in  a  book; 
that  she  took  care  of  the  book,  keeping  It  at 
her  residence  and  having  charge  of  It  until 
after  the  fire;  that  this  and  the  other  books 
w^re  kei)t  by  her  on  the  dresser  at  night,  and 
were  there  when  the  store  was  burned ;  that 
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After  the  0re  fl&e  gave  tlie  books  to  Mr.  Butts, 
the  agwt  of  the  idalntlff ;  that  at  the  time 
be  was  there  hei  husband  was  In  bed  sick; 
that  she  delivered  the  books  to  Mr.  Butts 
by  Mr.  Grace's  direction,  all  three  being  pres- 
ent at  the  time.  It  Is  true  that  her  husband 
is  not  the  plaintiff  in  this  case,  but  the  testi- 
mony shows  that  the  assignment  Is  to  the 
plaintiff  as  collateral  security,  and  that  the 
surplus  after  the  payment  of  the  plaintiff's 
debt  is  for  the  benefit  of  the  husband.  The 
verdict  Is  for  more  than  the  plalntlfrs  debt, 
and  therefore  the  husband  Is  interested  In 
the  result  of  the  action,  and  under  these 
facts  his  wife  cannot  testify  unless  she  couid 
testify  if  be  were  the  plaintiff  bimself.  In 
re  Valentine,  93  Wis.  45,  67  N.  W.  12;  La 
Barre  v.  Wood,  M  Vt.  452;  McEwen  r.  gliaa- 
non  et  al.,  64  Yt  683,  25  AU.  661 ;  Swift  r. 
Martin,  19  Mo.  App.  488 ;  PbUlIps  t.  Ponlter, 
111  111.  App.  330 ;  Bird  r.  Hueston,  10  Ohio 
St  418:  Johnson  t.  Boiee,  40  La.  Ann.  273, 
4  South.  168,  8  Am.  St.  Rep'  528;  Lindsay  v. 
McCormick,  82  Va.  479.  5  S.  E.  534.  We  have 
recently  had  occasion  to  examine  this  sub- 
ject in  the  cases  of  Fish  v.  Bloodworth,  129 
Pac.  32,  and  Muskogee  Electric  Traction  Co., 
V.  Mclntlre,  132  Pac.  — ,  neither  of  which  is 
yet  officially  reported,  and,  under  the  princi- 
ples laid  down  in  those  two  cases,  we  think 
that  Mrs.  Orace's  testimony  was  admissible. 

[8,  S]  It  Is  next  urged  that  the  court  erred 
in  giving  an  instruction  advising  the  jury 
that  husband  and  wife  are  Incompetent  to 
testify  except  under  the  circumstances  stated 
in  the  statute,  and  that  In  this  case,  while 
Mrs.  Grace's  testimony  had  been  admitted, 
the  Jury  should  exclude  every  part  of  It,  if 
any,  except  in  the  cases  where  she  was  act- 
ing as  the  agent  of  her  husband.  This  In- 
struction shifted  the  court's  responsibility 
to  the  Jury  and  was  Improper.  It  is  the  duty 
of  the  court  to  pass  upon  the  admissibility 
of  evidence,  and  where  the  testimony  of  the 
wife  Is  objected  to  on  the  ground  of  Incom- 
petency, and  It  is  sought  to  Introduce  It  be- 
cause she  comes  within  the  exception,  the 
court  should  determine  this  question.  Calms 
T.  Mooney,  62  Vt.  172, 19  AtL  225 ;  Common- 
wealth V,  Reagan,  176  Mass.  335,  66  N.  B. 
577,  78  Am.  St.  Rep.  496;  Phenlx  Ins.  Co. 
V.  Holconibe,  67  Neb.  622,  78  N.  W.  300,  73 
Am.  St  Rep.  632 ;  Grand  Lodge  of  111.,  etc., 
V.  Wietlng,  168  111.  408,  48  N.  E.  69,  61  Am. 
St  Rep.  123.  The  trial  court  should  not 
avoid  the  responsibilities  which  the  law  im- 
poses upon  him  by  shifting  them  to  the  jury. 
The  judge  is  an  important  and  Indispensa- 
ble element  in  the  trial  of  a  lawsuit,  and 
should  meet  his  duties  without  hesitation. 
His  duties  are  Just  as  important  as  those 
of  the  Jury.  He  should  guide  the  Jury  In  its 
deliberations.  He  should  inform  them  as  to 
the  law  and  exercise  a  superintending  con- 
trol of  the  administration  of  Justice,  and. 
If  the  teBtimony  of  Mrs.  Grace  bad  been  im- 


properly admitted,  we  would  not  hesitate  to 
reverse  this  case  on  account  of  this  instruc- 
tion. But  as  ber  testimony  was  properly 
submitted  to  the  jury  concerning  a  transac- 
tion in  which  she  acted  as  agent  for  her  hus- 
band, the  errpr  of  the  court  in  giving  this 
instruction  could  not  have  resulted  prejudi- 
daily  to  the  defendant  and  therefore  the 
case  could  not  for  that  reason  be  reversed. 

[r]  The  witness  Butts,  the  agent  of  the 
plaintiff,  testified  that  Mr.  Archinanit  of- 
fered to  give  him  $500  not  to  make  proof  of 
loss,  the  effect  of  which  would  have  been  to 
pay  the  plaintiff  but  defeat  a  recovery  on 
the  policy  for  the  benefit  of  Grace.  This 
offer,  if  made,  was  equivalent  to  an  offer  of 
a  bribe  and  manifestly  would  be  of  material 
weight  with  the  jury.  The  testimony  tend- 
ed to  disclose  that  Mr.  Archinanit  was  secre- 
tary of  the  company;  in  fact'  his  name  ap- 
pears as  secretary  upon  the  policy  sued  on. 
But  It  Is  argued  that  It  must  be  shawn  that 
he  was  authorized  by  the  defendant  to  make 
this  proposition  before  the  testimony  was  ad- 
missible. If  he  was  the  secretary  of  the 
company,  and  if  he  was  to  charge  of  the 
adjustment  of  the  loss,  and  If  he  made  a  cor- 
rupt proposition,  we  do  not  think  it  was  nec- 
essary for  the  platotlff  to  prove  that  he  was 
authorized  by  the  defendant  to  make  this 
corrupt  proposition.  It  requires  no  aigu- 
m&at  to  show  that  practically  that  would  be 
an  impossible  tiblng  to  do. 

The  judgment  of  the  trial  court  should  be 
affirmed. 

PER  CURIAM.  Adopted  la  whote. 


TIDWELL  et  aL  T.  DOBSON  et  aL 
(Supreme  Court  of  Oklahoma.   April  4,  1913.) 

(Byllahut  iy  the  Court.} 

1.  Indiaits  (S  16*)  —  Lease  or  Lands— In- 

8TRUCTI0W8. 

By  Act  Cods.  June  7,  1897,  c  S,  30  Btat 
72,  the  restrictions  as  to  alienation  of  lands 
allotted  members  of  the  Quapaw  Indian  Tribe 
under  Act  March  2,  1895,  c  188.  ^  Stat  907, 
were  so  modified  as  to  grant  to  allottees  of  audi 
tribe  the  power  to  lease  their  allotted  lands 
for  a  term  not  exceeding  three  years  for  farm- 
ins  or  grazing  purposes,  and  for  a  term  not  ex- 
ceeding ten  years  for  mining  or  business  pur- 
poses, without  the  approval  of  the  Secretary  of 
the  Interior,  except  in  cases  where  the  allottee 
by  reason  of  age  or  other  disability  was  incom- 
petent to  properly  manage  his  allotment 

[Ed.  Note.— For  other  cases,  see  Indians. 
Cent  Dig.  §  45 ;  Dec.  Dig.  {  16.*] 

2.  Indians  (§  16*)— Mining  Lease— Assign- 
ment OF  RoYALTT- Validity. 

An  assignment  of  royalty  doe  ander  a  min- 
ing lease  given  by  a  Quapaw  Indian  on  bis  al- 
lotment is  valid  nnder  Act  March  2,  1896.  c. 
188,  28  Stat.  907,  as  modified  by  Act  June  7, 
1897,  c.  8,  30  Stat.  72.  Followhig  Wa^Tah- 
Noh-Zhe  v.  Moore,  129  Pac  877. 

[Ed.  Note.— For  other  cases;  see  Indians; 
Cent.  Dig.  C  46;  Dec  Dig.  1 16>] 
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Gommlssioners*  Opinion,  DlTlslon  No.  2. 
Error  from  District  Court,  Ottowa  Coanty; 
T.  L.  Brown,  Jadge. 

Action  by  Moody  R.  Tldwell  and  another 
against  W.  W.  Dobson  and  Mary  Moore.  De- 
murrer to  answer  of  Mary  Moare  sustained, 
but  overruled  as  to  answer  of  defendant 
named,  and  from  judgment  rendered  for 
such  defendant  plaintiffs  bring  error.  Af- 
firmed. 

B.  EI  Sapp  and  A.  Scott  Thompson,  both 
of  Miami,  for  plaintiffs  in  error.  S.  G.  Ful- 
lerton,  of  Miami,  for  defendant  in  error. 

HARBISON,  a  This  was  an  action  by 
Moody  R.  Tldwell  and  W.  C  Lyklns  gainst 
W.  W.  Dobson  and  Mary  Moore  to  clear  ti- 
tle to  a  tract  of  allotted  land  in  the  Qua- 
law  Indian  resuTatlon.  One  Ohs-ta-wat-tah, 
a  citizen  of  the  Quapaw  Tribe  of  Indians, 
waa  tlie,origlnal  allottee  of  the  land  in  ques- 
tion. Flalntifl  claimed  title  by  virtue  of  a 
warranty  deed  from  the  helra  of  Ohs-ta-wat- 
tah.  Defendant  Mary  Moore  claimed  an  in- 
terest In  the  land  by  virtue  of  a  lease  from 
Ohs-ta-wat-tah  during  her  lifetime.  Defend- 
ant Dobson  claimed  an  interest  by  virtue  of 
an  assignment  of  royalty  from  the  heirs. 
ITpon  Obs-ta-wat-tah's  death,  her  lands  de- 
sowded  to  her  heirs.  There  seems  to  have 
been  two  fftmilles  of  heirs,  and  after  her 
death  one  C.  M.  Harvey  procured  mining 
leasee  from  each  family  to  the  land  In  Ques- 
tion for  a  period  of  tfiu  years,  after  wbtch 
defendant  Dobson  procured  from  one  family 
of  heirs,  to  wit,  George  Red  Eagle  and  wife, 
Minnie  Bed  Eagle,  and  sister,  Grace  Red 
Eiagle  Sacto,  an  assignment  of  the  royalties 
due  them  from  the  lease  of  G.  M.  Harvey. 
At  the  trial  of  the  cause  the  demurrer  to 
the  answer  of  Mary  Moore  being  sustain- 
ed, Bbe  dropped  ont  of  the  case,  and  judg- 
ment was  rendered  foreclosing  her  of  all  in- 
terest in  the  laud  The  Issues  between 
plaintiffs  and  d^endant  Dobson  were  wheth- 
er the  heirs  of  a  Quapaw  allottee  could  al- 
ienate the  allotment  by  a  mining  lease,  and 
whether.  If  so,  the  royalties  due  such  heirs 
from  such  lease  could  be  l^Uy  assigned. 
The  court  decided  both  issues  in  tftvor  of 
defendant  Ddi)8on.  Plaintiff  excQ>ted  and 
appealed  from  the  Judgment. 

[1,  S]  It  is  true,  as  contended  by  plaintiff 
In  error,  that  Gongress  by  Act  March  2, 
1S95,  c.  188,  28  Statutes  at  Large,  007,  desig- 
nated as  the  Quapaw  Allotment  Act,  restrict- 
ed the  members  of  the  Quapaw  Indian  Tribe 
in  the  alienation  of  their  lands  for  a  period 
of  25  years.  It  is  also  true,  and  waa  so  held 
by  this  court  In  Eldred  v.  (^mulgee  Loan  ft 
Trust  Oa.  22  Okl.  742,  08  Pac.  020.  that  tiie 
granting  of  oil,  gas,  or  mining  leases  is  an 
alienation  within  the  meaning  of  the  act  of 
Congress.  But  it  mnat  be  observed  that  by 


act  of  Congress  approved  June  7,  1807  (chap- 
ter 3,  80  Statutes  at  Large,  72),  the  restric- 
tions of  members  of  the  Quapaw  Indian 
Tribe  were  modified  so  as  to  permit  members 
of  such  tribe  to  lease  their  allotted  lands  for 
terms  not  exceeding  three  years  for  farming 
and  grazing  purposes,  and  not  exceeding  ten 
years  for  mining  or  business  purposes.  Said 
act  reads  as  follows :  "That  the  allottees  of 
land  within  the  limits  of  the  Quapaw  Agen- 
cy, Indian  Territory ,  are  hereby  author- 
ized to  lease  their  lands,  or  any  part  there- 
of, for  a  term  not  exceeding  three  years  for 
farming  or  grazing  purposes,  or  ten  years 
ifor  mining  or  business  purposes.  And  said 
allottees  and  their  lessees  and  tenants  shall 
have  the  right  to  empl<v  sudi  assistants,  la- 
borers, and  help  from  time  to  time  as  they 
may  deem  necessary;  provided,  that  when- 
ever it  shall  be  made  to  appear  to  the  Sec- 
retary of  the  Interior,  that,  by  reason  of  age 
or  disability,  an^  such  allottee  can  not  im- 
prove or  manage  bis  allotment  properly  and 
with'  benefit  to  himself,  the  same  may  be 
leased,  in  the  discretion  of  the  Secretary,  up* 
on  such  terms  and  conditions  as  shall  be  pre- 
scribed by  him.  All  acts  and  i>arts  of  acts 
Inconsistent  with  tfata  are  hereby  repealed." 
This  act  clearly  gives  the  right  to  such  In- 
dians to  lease  their  allotted  lands  for  farm- 
ing or  grazing  purposes  for  periods  not  ex- 
ceeding three  years,  and  for  mining  or  busi- 
ness puri>oaes  for  periods  not  exceeding  ten 
years,  without  the  approval  of  the  Secretary 
of  the  Interior,  except  in  cases  where  the  al- 
lottee by  reason  of  age  or  other  disability 
was  Incompetent  to  proiwrly  manage  his  al- 
lotment. 

The  question  as  to  whether  the  royalties 
due  an  allottee  under  a  mining  lease  can  be 
legally  assigned  was  decided  by  .Tiid'^e  Camp- 
bell of  the  Eastern  District  of  Oklahoma,  in 
United  States  v.  Abrams  et  al.  (O.  C.)  IMl 
Fed  847.  which  opinion  was  afHruied  by  the 
United  States  Circuit  Court  of  Appeals  May 
23,  1912  (United  States  v.  Noble,  197  Fed. 
202,  116  O.  C.  A.  654),  in  an  opinion  by  Judge 
Smith  of  'said  court  The  same  question  was 
decided  by  this  court  January  7,  1913,  in 
Wat-Tah-Noh-Zhe  et  al.  v.  Moore,  129  Pac 
S77,  where,  in  an  opinion  by  Judge  Bol>ert- 
sou,  It  was  held  that  an  assignment  of  roy- 
alty due  under  a  mining  lease  given  by  a 
Quapaw  Indian  on  his  allotment  is  not  an 
alienation  of  a  part  of  the  real  estate  In  vio- 
lation of  Act  March  2,  1896,  c.  18S,  28  Stat- 
utes at  Idrge,  007,  making  such  allotments 
inalienable  for  25  years;  following  United 
States  V.  Abrams  (C.  C.)  181  Fed.  847. 

We  conclude,  therefore,  that  tlieae  issues 
were  correctly  d^rmlned  by  the  court  be- 
low, and  the  judgment  la  therefore  afflnued. 

PER  GURIAH.    Adopted  In  whole. 
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KHYNE  et  al.  t.  TURLBT. 
(Supreme  Gonrt  ol  Oklahoma.    April  4,  19ia) 

(8yllabu%  by  i%e  Ooart.) 

1.  Daxaobb  (Si  87,  01*)— BxsHPLABT  Dam- 
ages—TuEOET — Geoundb. 

Exemplary  damages  are  Impoaed  by  the 
law  oQ  the  theory  of  punishment  to  the  offen- 
der, for  the  general  benefit  of  socie^,  and  as  a 
restraint  to  the  tranagretaor,  and  are  allowed 
only  in  rases  where  malice,  fraud,  oppression, 
or  gross  negligence  enter  into  the  cause  of  ac- 
tion. 

[Ed.  Note. — For  other  cases,  we  Damages. 
Cent  Dig.  |§  188-192,  10»-201:  Dec  Dig.  {S 
87,  91.»] 

2.  Appeal  and  BbbobJI  1140*)— DicilaxoN— 

GKOSSLT  BXCXSraTB  VBBDIOr. 

Where,  from  the  evidence  end  circumstanc- 
es in  a  case,  it  ia  clear  to  the  court  that  the 
▼erdfct  of  a  jury  awarding  exemplary  damages 
ia  the  result  of  passion  and  prejudice,  and 
where  the  amonnt  is  so  grossly  ezcessive  as  to 
be  shocking  to  the  court's  sense  of  justice,  a 
remittitur  should  not  be  ordered,  but,  on  appli- 
cation therefor,  a  new  trial  should  be  granted, 
for  the  reason  that  in  such  case  the  Tice  of 
prejudice  and  passion  has  probably  jwevented 
a  fair  and  impartial  consideration  of  the  evi- 
dence and  defenses  offered,  and  has  therefore 
permeated  and  destroyed  the  value  of  the  ver- 
«ct. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  4402-4476;  Dec.  Dig.  S 
1140.*1 

OommlssloneTtf  Oftfnlon.  Dlvlalon  No.  2. 
Error  from  District  Court,  Tulsa  County; 
L.  M.  Poe,  Judge. 

Actlcm  by  C.  8.  Turley  against  R.  0.  Rhyne 
and  others.  Judgment  for  plalntlfft  and 
defendants  bring  error.  Reversed  and  re- 
manded. 

Wrlgbtsman,  Busb  &  Murry,  of  Tulsa,  for 
plaintiffs  Id  error.  Blddison  &  Campbell,  of 
Tulsa,  for  defendant  In  error. 

BREWER,  C.  C.  S.  Turley,  defendant  in 
error,  brought  this  action  as  plaintiff  below 
to  recover  the  value  of  a  case  of  whisky  al- 
leged to  have  beeu  converted  by  the  plain- 
tiffs in  error,  defendants  below,  to  their  own 
use,  and  for  exemplary  damages  for  the  al- 
leged trespass  of  defendants  in  seizing  the 
whisky  at  plaintiff's  residence,  in  the  sum  of 
$2,000,  which  Included  the  value  of  the  case 
of  whisky. 

It  appears  that  on  December  16,  1008,  a 
case  of  whisky  arrived  In  the  town  of  Bro- 
ken Arrow,  express  prepaid,  and  consigned  to 
one  Flshboum;  that  the  city  marshal,  one 
of  the  defendants,  learned  or  suspected  that 
this  whisky  was  to  be  delivered  by  a  dray- 
man to  a  person  other  than  the  consignee, 
and,  when  the  drayman  got  the  whisky  to 
be  carried  away,  the  marshal,  and  perhaps 
a  deputy,  went  with  or  followed  the  dray- 
man  and  the  whisky  to  ascertain  the  place 
of  delivery  with  the  idea  that,  if  delivered 
to  a  person  other  than  the  consignee,  It 
would  be  an  Illegal  transportation  of  the 
whisky  and  therefore  a  violatlou  of  the  law, 


and  would  render  same  subject  to  confisca- 
tion. As  the  drayman  proceeded  through  the 
village  with  theottlcer  accompanying  blm,  the 
Incident  seems  to  have  attracted  the  atten- 
Clon  of  a  number  of  citizens,  the  same  being 
defendants  in  this  case,  and,  when  the  dray- 
man stopped  and  delivered  the  goods  at  the 
residence  of  plaintiff,  these  citizens  went  up 
to  the  place  and  stood  about  the  gate,  some 
inside  the  yard  and  others  outside;  the  of- 
ficers followed  the  whisky  in  onto  the  porch, 
and,  after  the  box  had  been  deposited  inside 
the  door  of  the  front  room,  the  ofHcer  picked 
up  the  same,  took  it  out  on  the  porch,  rale^ 
the  lid,  ascertained  that  It  was  In  fact  whis- 
ky, nailed  the  Ud  back  on,  put  the  bot  on  his 
shoulder  and  took  tbe  same  down  town,  stat- 
ing to  the  wife  of  defendant  that  he  believed 
the  whisky  to  be  an  unlawful  shipment,  and 
that  he  would  have  to  carry  It  before  a  Jus- 
tice of  the  peace  to  be  investigated.  The  of- 
ficer had  no  warrant  authorizing  either  a 
search  or  a  seizure,  but  claliiied  to  act  on 
the  assumption  that  he  needed  none,  as  the 
conveyance  and  delivery  of  the  whisky  wa.s 
in  bis  presence.  Tbe  proof  shows  that  plain- 
tiff Turley  was  the  owner  of  7  quarts  of  the 
12  In  the  case;  the  remaining  five  belonging 
to  other  parties  not  disclosed.  There  Is  no 
proof  that  Turley  had  ever  violated  the  pro- 
hibition law,  and  he  testified  that  the  whisky 
was  for  his  own  use  and  that  of  his  fawUy. 
So  far  as  the  record  shows,  all  the  parties 
to  this  suit  are  reputable  persons.' 

The  defendants  seem  to  have  tried  the  case 
on  the  theory  that  the  entry  of  the  marshal 
and  one  or  two  others  onto  the  porch  and  on 
the  inside  of  the  door  to  the  house  would 
have  been  a  trespass,  except  for  the  fact,  as 
they  allege,  that  they  were  inylted  in  by  Mrs. 
Turley. 

The  case  was  tried  to  a  Jury;  a  three- 
fourths  verdict  being  rendered  In  favor  of 
the  pluntlff  for  ^,000  damages  and  for  the 
return  of  the  whisky.  This  was  more  than 
the  plaintiff  sued  for,  as  the  value  of  the 
whisky  was  included  in  the  ¥^,000  damages 
claimed.  Upon  hearing  a  motion  for  a  new 
trial.  In  which  it  was  alleged  that  tbe  verdict 
was  excessive  and  the  result  of  prejudice  and 
passion  in  the  minds  of  the  Jury,  the  court 
Informed  plaintiff  he  would  grant  a  new 
trial,  unless  he  was  wlUing  to  accept  a  ver- 
dict of  ¥500  and  would  remit  the  balance. 
Tbe  remittitur  was  promptly  mode,  and  the 
Judgment  for  ?500  entered. 

Outside  of  the  $7,  the  value  of  the  seven 
quarts  of  whisky,  there  Is  no  claim  that  the 
evidence  shows  any  actual  damages.  The 
Judgment  outside  the  part  requiring  a  re- 
turn of  the  whisky  was  solely  by  way  of 
punishment 

[1]  Section  2887,  Ctomp.  L.  1900,  authorizes 
punitive  or  exemplary  damages,  In  addition 
to  actual  damage  suffered,  "where  the  de- 
fendant has  been  guilty  of  oppression,  fraud 
or  malice,  actual  or  presumed,"  etc.  This 
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statnte  la  aDbBtantlally  tbe  common  law, 
Tbey  hare  no  relation  to  the  Question  of  com- 
pensation for  loss  sustained,  but  are  per- 
mitted on  tbe  tbeory  of  punisbment  to  tbe 
offender,  for  tbe  benefit  of  the  community, 
as  a  restraint  to  the  transgressor.  Bucb 
damages  are  allowed  only  in  cases  where 
malice,  fraud,  oppression,  or  gross  negligence 
enter  Into  the  cause  of  action.  W.  U.  T.  Co. 
T.  Reeves,  126  Pac.  216,  and  cases  cited; 
Franc  Cady  t.  Case,  45  Kan.  733,  26  Paa 
448;  Burns  t.  Campbell,  71  Ala.  271;  Bundy 
T.  Maginess,  76  CaL  532,  18  Pac.' 668;  Bar- 
low V,  Lowder,  35  Ark.  492;  Jacobus  v. 
Congregation  of  the  Children  of  Israel,  107 
Ga.  518,  S3  S.  B.  853,  73  Am.  St  Bep.  141; 
Scott  T.  Oonald,  165  U.  S.  58,  17  Sop.  Gt 
265,  41  I*  Ed.  632;  C.  K.  &  W.  By.  CO.  v. 
O'CouneU,  46  Kan.  581,  26  Pac  947;  Sheik 
r.  Hobson,  64  Iowa,  146,  19  N.  W.  876;  Pness 
Pub.  Co.  T.  Monroe,  73  Fed.  196,  19  C.  C.  A. 
429,  51  L.  B.  A.  353. 

[2]  A  reading  of  the  evidence  In  this  case 
would  convince  any  fair-minded  man  that  the 
verdict  resulted  from  prejudice  and  pas- 
sion. The  trial  court  must  have  thought  so. 
The  plaintiff  probably  bad  misgivings  along 
thia  line,  when  be  so  readily  surrendered  the 
bulk  of  his  Judgment  There  was  no  fraud, 
oppression  or  malice,  or  any  of  the  elements 
of  111  will,  dislike,  wantonness,  or  rudeness 
shown  in  the  conduct  of  defendants.  The  of- 
ficers erred  In  their  Ju^ment  of  the  law, 
but  appear  to  have  acted  In  good  faith.  The 
citizens  who  came  upon  the  scene  merely 
stood  by  and  saw  the  whisky  box  opened; 
they  were  nether  rude,  boisterous  nor  In- 
sulting. Those  of  them  who  went  inside  tbe 
yard  were  probably  trespassers  technically, 
unless  they  were  invited,  but  this  is  about 
as  serious  a  view  of  their  conduct  aa  could 
be  reasonably  urged. 

In  our  Judgment,  the  Jury  found  contrary 
to  tbe  great  weight  of  the  evidence  on  the 
question  of  whether  Mrs.  Turley  Invited  the 
parties  onto  her  premises.  This  question  was 
presented  as  a  defense  against  the  charge 
of  trespass.  If  the  majority  of  the  Jury  was 
prejudiced  against  these  parties,  who  seem 
to  have  been  vigilantly,  and  perhaps  over- 
zealously  trying  to  enforce  the  prohibition 
law,  this  same  state  of  mind  that  resulted 
In  such  a  verdict  probably  prevented  a  fair 
consideration  of  the  evidence  and  defenses 
offered  by  defendants.  In  other  words,  tbe 
prejudice  and  passion  which  the  record  to 
our  minds  so  clearly  shows  must  have  per- 
meated the  whole  case,  rendering  It  Impossi- 
ble to  give  to  the  evidence  that  fair  and  Im- 
partial consideration  contemplated  in  a  Jury 
trial.  Under  such  a  situation,  the  court 
should  have  set  this  verdict  aside  and  grant- 
ed a  new  trial.  Hie  defendants  were  entitled 
to  the  verdict  of  a  fair-minded  unprejudiced 
jury;  this  we  think  they  have  not  had.  To 
compel  them  to  accept  In  lieu  of  such  ver- 
dict the  Judgment  of  the  court,  where  the 


damages  are  unliquidated:,  and  awarded  sole- 
ly as  punishment,  and  there  are  no  meana 
of  measuring  the  same.  Is  to  deny  them  tbe 
right  of  a  trial  by  Jury  as  contemplated  by 
the  law.  Stelnbuchel  v.  Wright,  43  Kan.  307. 
23  Pac.  560;  Pertello  v.  Mo.  Pac.  By.,  217  Mo. 
645,  117  S.  W.  1138;  Chlanda  v.  St  L.  Tran- 
sit Co.,  213  Mo.  244,  112  S.  W.  249;  Chltty 
V.  St  L.,  I.  M.  &  S.  By.  Co.,  148  Mo.  64,  49 
S.  W.  868;  Chicago  &  N.  W.  By.  Co.  v.  Cum- 
mlnga,  20  111.  App.  333;  Gurley  v.  Mo.  Paa 
By.  Co.,  104  Mo.  211, 16  S.  W.  U. 

We  do  not  mean  to  intimate  that  the  court, 
in  proper  cases,  does  not  have  the  right  to 
order  a  remittitur.  It  has  such  right.  But 
this  case  should  be  reversed  because  the  vice 
of  prejudice  and  passion  has  entered  Into 
and  destroyed  the  verdict 

The  cause  should  be  reversed  and  remand* 
ed  for  «  new  trIaL 

FEB  CUBIAM.  Adopted  In  wtaola 


WEGNEB  T.  MINCHEW. 
Supreme  Court  of  Oklahoma.   April  15,  1913J 

fSyttabu*  hy  th«  Oourt.) 
Appbai.  and  Ebbob  <J  1001*)— Vebdict— Evi- 
DsNCE>— Malicious  Pboseoution. 

Evidence  examined,  and  Jkeld  tltat,  as  the 
same  reasonably  tends  to  support  the  verdict, 
the  judgment  of  the  trial  court  will  not  be  dls* 
turbed. 

[Ed.  Note.— For  other  cajses,  see  Appeal  and 
Error,  Cent  Dig.  K  3922,  3928-S934 ;  Dec. 
Dig.  i  lOOl.*] 

Error  from  Superior  Court,  Logan  Coun- 
ty; J.  M.  Sandlln,  Judge. 

Action  by  Henry  Mlnchew  against  Her- 
man Wegner.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed. 

Hepburn  ft  Oranttbam,  of  Guthrie,  for 
plaintiff  in  error.  McGutre  ft  Smith,  of  Oa- 
thrle,  for  defmdant  in  error. 

TUBNEB,  J.  On  November  6,  tm,  In  the 
superior  court  of  Logan  coonty,  Henry  Mln- 
chew, defendant  In  error,  sned  Herman  Wes* 
ner,  plaintiff  In  wror.  In  damages  for  mali- 
cious prosecution.  The  petition  substantially 
states  that  on  September  3,  1909,  within  that 
county,  the  defendant  maliciously,  unlawful- 
ly, and  without  probable  cause  caused  tbe 
arrest  of  plaintiff  by  filing  before  tbe  county 
Judge  of  that  county  an  affidavit  and  informa- 
tion duly  sworn  to  by  blm  charging  defend* 
ant  with  having  within  the  county  carried  on 
or  about  his  person  a  certain  weapon  called 
a  revolver;  that  upon  said  cha^e  so  made, 
which  was  false,  defendant  unlawfully  and 
maliciously  caused  a  warrant  to  issue  by 
said  county  Judge  for  tbe  arrest  of  plaintiff, 
which  was  done  without  probable  cause,  and 
be  forcibly  Imprisoned  and  kept  in  the  coun- 
ty jail  of  Logan  connty  four  days;  that  he 
was  tried  for  said  crime  at  the  wd  of  wblcb 
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the  court,  oa  request  of  tiie  oonnty  attonifsr, 
directed  the  Jnry  to  fetnm  a  verdict  of  sot 
giAlty^  which  waa  dime.  By  reascm  ot  all 
of  whldi  he  saya  be  waa  damaged  In  a  sum 

certain  for  which  he  prayed  Jndgmbnt 

For  answer  defmdBnt  pleaded  a  general 
denial,  and  spedflcally  doiled  any  malice 
towards  plaintiff.  For  a  second  defense 
he  pleaded  that  he  had  made  a  fair  state- 
ment of  the  &cts  constituting  the  allseed 
offeise  to  the  connty  attorney  of  Lc^an 
county,  and  that  the  InfWmatlon  and  war- 
rant resulting  In  the  arrest  complained  of 
were  Issned  upon  that  statonent,  that  the 
Bume  was  made  without  maUce,  that  the 
charge  was  true,  and  that  defendant  drew 
or  attempted  to  draw  said  rerolTer  on  him. 
After  reply  denying  that  d^endant  sought 
the  advice  and  counsel  of  the  county  attor- 
ney In  good  faith,  or  that  he  laid  the  facts 
before  the  county  attorney,  and  charging 
that  the  statements  to  him  were  untrue  and 
mallciouBly  made,  and  that  It  was  the  false 
and  malicious  statements  to  the  county  at- 
torney, which  induced  him  to  Issue  the  In- 
formation, there  was  trial  to  a  Jury  and 
verdict  for  plaintiff  for  $2B0,  and  defendant 
brings  the  case  here. 

The  evidence  reasonably  tends  to  support 
the  verdict  Plaintiff  testified  that  he  was 
living  with  his  mother  on  his  farm  In  that 
county,  when  about  the  latter  part  of  August, 
1909,  defendant  came  on  the  place  where 
plaintiff  was  working  and  had  a  conversa- 
tion with  him  concerning  the  selling  of  some 
oats  upon  which  it  appears  defendant  had  or 
claimed  to  have  a  mortgage;  that  he  took 
possession  o'C  a  scoop  which  plaintiff  desired 
to  use,  and  In  the  controversy  used  vulgar 
and  Indecent  language  in  the  presence  of 
plalntlfTs  mother;  that  upon  being  com- 
manded to  desist  and  leave  the  place  plaintiff 
took  the  scoop  and  departed.  He  further 
testified  that  he  did  not  have  a  revolver  on 
that  occasion,  and  did  not  own  one,  and 
made  no  demonstration  toward  putting  his 
hand  in  his  hip  pocket  His  mother  testified 
that  she  was  present  on  that  occasion,  and 
that  plaintiff  bad  lived  with  her  all  of  his 
life,  and  did  not  have  a  revolver  and  never 
owned  one;  that  she  saw  defendant  drive 
up  to  the  granary  on  that  occasion  to  load 
oats,  when  her  son  told  him  not  to  do  so, 
whereupon  defendant  used  the  vulgar  lan- 
guage attributed  to  him  by  the  son;  that 
thereupon  he  was  ordered  off  the  place,  as 
stated,  and  departed,  after  she  had  separated 
the  men,  with  the  scoop  on  his  shoulder, 
averring  that  he  would  return  and  ^oot 
plaintiff's  heart  out,  and  that  dui^lng  the 
altercation  her  son  had  no  revolver.  The 
brother-in-law  of  plaintiff  also  testlfled  that 
he  never  saw  him  with  a  rev<dver,  and  to  the 
best  of  his  knowledge  did  not  own  one. 
Three  other  witnesses  testified  that  philn- 
tlfTs  reputation  as  a  peaceable,  Ia'w-«bldlng 


dtisen  waa  good.  After  defoidant  bad  tes- 
tified, two  of  his  neighbors  testified  that  bis 
reputation  for  truth  and  verad^  In  tbat 
Tldnity  waa  bad.  ' 

Upon  this  evidence,  the  jnry  fOond,  in  ef- 
fect, tbat  the  charge  was  false,  malicious, 
made  without  probable  cause,  and  tbat  de- 
fendant did  not  seek  the  advice  and  counsti 
of  the  connty  attorney  in  good  &ith,  but  that 
his  statements  to  blm  were  untrue  and  mali- 
ciously made. 

There  being  evldoice  reasonably  tending  to 
support  the  verdict,  the  Judgment  will  be  sus- 
tained. 

Affirmed.   All  the  Justices  concnr. 


ANDERSON  et  aL  v.  CANADAT. 
(Supreme  Ck>nrt  of  Oklahoma.   April  4,  1913.) 

(BptUbw      the  Court.) 

1.  ExBUpnons  (i  139*)— Evasion  or  Rioht 
—Action  fo»  Damaobs— Pbtition. 

A  petition,  whidh  alleges  that  plaintiff  aod 
defendants  are  residents  of  Oklahoma,  that 
plaintiff,  by  contract  of  employment  made  in 
thia  state,  is  working  in  this  state  for  a  railroad 
company,  that  plaintiff  was  indebted  to  one  of 
the  defendants,  and  that  the  other  defendant 
was  an  attorney,  and  tbat  the  defendants  con- 
spired, combined,  and  confederated  together  for 
the  purpose  of  defeatliig  plaintiff's  right  to  ex- 
emptions under  the  laws  of  Oklahoma,  and  for 
that  purpose  brought  suit  in  another  state  into 
which  the  lines  of  the  railroad  company  for 
which  he  works  extends,  and  by  garnishment 
proceedings  colleeted  wages  earned  within  60 
days  before  the  action  was  begun,  states  a 
cause  of  action  for  damages  against  both  de- 
fendants. 

[Ed.  Note.— For  other  cases,  see  Eizemptkms, 
Cent  Dig.  «  166;  Dec  Dig.  {  130.»] 

2.  Malicious  Pbosecutionb  d  8*)— Lxabiu- 
TT  op  Attoknbt. 

Where  an  attorney  is  himself  actuated  by 
malicious  motives  in  bringing  an  action  or  pro- 
ceeding for  his  client  he  is  liable  for  damafres 
for  bringing  such  action  or  proceeding  equally 
with  his  client 

[Bd.  Note.— For  other  coses,  see  Malieloui 
Prosecutunu,  Cent  Dig.  |  8;  Dec  Dig.  {  3.*] 

3.  JUDQinENT  (8  818*)— FOBBION  Jddouni^ 
Co  NCL.UBI  vENEsa— Pbocess. 

Full  faith  and  credit  is  not  denied  to  the 
judgment  of  anotber  state  upon  garnishment 
proceedings,  requiring  the  garnishee  to  pay  the 
wages  of  the  debtor  to  liis  creditor  by  allowing 
the  defendant  where  no  personal  service  was 
obtained  on  him,  to  recover  damagea  from  his 
creditor  for  seizing  his  exempt  wages. 

[Ed.  Note.— For  other  cases,  see  Jadgment, 
Cent.  Dig.  H  1458-1481;  Dec.  Dig.  {  818.*] 

{Additional  Syllaiiu  by  Editorial  Staff.) 

4.  ElxEMPnONB  (§  4*)~Natuee  of  Right. 

The  exemption  laws  are  intended  for  the 
protection  of  families,  to  preferve  them  from 
want  and  make  them  independent. 

[Ed.  Note.— For  other  coses,  see  Szonptions, 
Cent  Dig.  f  4;  Dec.  Dig.  {  4.*] 

6.  EXKUPTIONS   ({  189*)— PBOTEOnON~J>AM- 

Aans— RiQHT  OF  Action. 

A  resident  debtor  may  recover  dnmages 
against  a  person  who  has  brought  suit  in  a  for^ 
eign  jurisdiction  to  evade  the  exemption  laws 
of  Olclaboma,  and  who,  in  violation  of  such 
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lawL  hai  collected  from  the  debtor  a  jodgment 
obtaiDed  in  each  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  S  166;  Dec.  Dig.  $  139.*] 

6.  ExEumoNS  {§  139;^  —  WsoNGruL  Gab- 

HiBBHSNT— Action— BaTOFPEL. 

Where  a  resident  creditor,  in  order  to 
evade  the  exemption  lawa  of  Oklahoma,  brings 
an  action  in  another  atate  against  a  resident 
debtor,  and  through  garnishment  proceedings 
collects  the  judgment  there  obtained,  the  fact 
that  the  debtor  fails  to  appear  in  the  foreign 
jurisdiction  and  defend  the  suit  irtU  not  estop 
him  from  recovering  his  damages  for  the-Tiola- 
tion  of  his  exemption  right. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  8  166;  Dec.  Dig.  S  139.*] 

CommissiODers'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Woodward  Coun- 
ty; R,  F.  Loofbourrow,  Judge. 

Action  by  Roy  O.  Cpnaday  against  A  W. 
Anderson  and  another.  From  Judgment  for 
plaintiff,  the  defendant  named  brin^  error. 
Afflimed. 

Ctaaa  R.  Alexander,  pf  Woodward,  for 
plaintiff  In  error.  A.  Bf .  Appelget,  of  Wood- 
ward, for  defendant  In  erA»r. 

R08»ER,  C  [1]  The  only  question  IutoIt- 
ed  In  this  case  la  the  sufficiency  of  the  peti- 
tion. The  petition  alleges  that  the  plaintiff 
l8  a  married  man,  residing  with  his  family 
In  Woodward  county,  state  of  Oklahoma ; 
that  the  def^dants,  J.  W.  Holmes  and  A.  W. 
Anderson,  also  reside  In  that  county;  that 
during  the  months  of  January  and  Februa- 
ry, 1908,  plaintiff  was  employed  by  the  Atchi- 
son, Topeka  &  Santa  F6  Railway  Company; 
that* a  line  of  that  compuiy's  road  extends 
Into  the  state  of  Missouri;  that  It  main- 
tains offlcas  In  both  Oklahoma  and  Missouri, 
and  has  officials  In  each  state  upon  whom 
serrioe  of  summons  may  lawfully  be  made; 
that  plaintiff  was  a  resident  of  the  state  of 
Oklahoma  at  the  time  be  was  employed  by 
the  railroad  company,  and  that  his  contract 
of  employment  was  made  In  said  state ;  that 
all  the  labor  he  has  perfonned  by  reason 
of  such  employment  has  been  within  the 
said  state ;  that  prior  to  the  month  of  Jan- 
nary,  1908,  plaintiff  was  indebted  to  the  de- 
fendant J.  W.  Holmes  In  the  sum  of  $50, 
which  Indebtedness  was  Incurred  in  ttie  state 
of  Oklahoma;  that  the  defendant  A.  W. 
Anderson  is  an  attorney,  admitted  and  prac- 
ticing In  said  state,  and  that  tlie  said  de- 
fendants, J.  W.  Holmes  and  A.  W.  Anderson, 
combined  and  confederated  together  to  de- 
feat and  defraud  the  rights  of  the  plaintiff 
under  the  ^empUon  laws  of  the  state  of 
Oklahoma  by  bringing  an  action  in  the  state 
of  Missouri  upon  the  said  Indebtedness  so 
owing  by  plaintiff  to  the  defendant  Holmes, 
and  that  th^  seised  the  wages  due  the 
lAalntiff  from  said  railroad  company  for 
the  months  of  January  and  February,  1908, 
by  garnishment  proceedings;  that  the  time 
sold  action  was  brought  is  not  definitely 
known  by  the  plaintiff,  but  It  was  about  the 


let  of  March,  1908,  and  that  the  so 
taken  by  garnishment  proceedings  were  earn- 
ed by  the  plaintiff  in  his  capacity  as  fireman 
for  said  railroad  ccnnpany  within  60  days 
prior  to  the  commencement  of  said  action; 
that  no  service  of  summons  was  made  per- 
sonally upon  the  plaintiff,  and  If  any  service 
was  made  it  was  made  by  publication.  This 
count  of  the  petition  prayed  for  a  restrain- 
li^  order  prohibiting  the  defendants  from 
maintaining  said  action  In  the  state  of  Mis- 
souri, or  takli^  the  wages  due  the  plaintiff 
by  garnishment  process  in  the  courts  in  the 
state  of  Missouri  or  the  courts  of  any  foreign 
jurisdiction.  The  second  count  of  the  peti- 
tion adopts  all  the  allegations  of  the  first 
count,  and  alleges  that  the  plaintiff  has  been 
damaged  by  reason  of  the 'garnishment,  and 
prays  judgment  for  damages.  The  trial 
court  overruled  the  demurrer  to  the  peti- 
tion and  rendered  judgment  against  Ander- 
son for  the  amount  of  plaintiff's  wages. 
There  was  no  service  on  Holmes.  The  evi- 
dence Is  not  brought  up,  so  It  will  be  pre- 
sumed that  It  sustains  the  allegations  of 
the  petition. 

It  is  well  settied  that  the  courts  of  a  state 
may  enjoin  one  of  Ite  citizens  from  brloglug 
a  suit  In  a  foreign  jurisdiction  against  an- 
other of  its  cltlEens,  for  the  purpose  of  pre- 
venting that  other  citizen  from  clalmii^  ex- 
emptions to  wbttb  he  would  be  enUtied  under 
the  law  of  the  state  of  his  residence.  Snooks 
V.  Snetzer,  25  Ohio  St  516 ;  Wlerse  v.  Thom- 
as. 145  N.  C.  261.  69  S.  E.  58,  15  L.  R.  A. 
(N.  8.)  1008.  122  Am.  St  Rep.  446;  Oreer 
v.  StroEler.  90  Ark.  158. 118  S.  W.  400;  Oreer 
V.  Cook.  88  Ark.  93.  113  S.  W.  1009,  16  Ann. 
Cas.  671 ;  Griffith  v.  Langsdale,  53  -Ark.  71, 
13  S.  W.  733,  22  Am.  St  Rep.  182.  It  iB 
difficult  to  understand  upon  what  theory  an 
Injunction  can  be  granted,  unless  it  is  be- 
cause the  act  «ijolned  will  result  in  wrong, 
and  if  it  does  result  In  wrong  the  law  should 
give  redress.  It  seems  Illogical  to  say  to  a 
citizen  against  whom  an  Injunction  Is  ask- 
ed, "It  Is  wrong  for  you  to  seize  by  garnish- 
ment process  the  wages  of  another  citizen  In 
a  foreign  state,  and  thereft>re  you  are  m- 
jotned  from  so  doing,"  but  if  he  does  get 
the  money  by  garnishment  process  to  say  to 
such  person  whose. wages  were  taken,  "If 
you  had  applied  In  time,  an  Injunction  would 
have  been  Issued  to  prevent  your  creditor 
from  getting  your  wages,  but  as  he  lias  col- 
lected them  he  may  keep  them." 

[4,  S]  The  exemption  laws  are  Intended  for 
the  protection  of  the  family,  and  embody  the 
public  policy  of  the  stete  on  the  question. 
It  seems  clear  that  ^s  between  her  dtlsens 
the  state  has  the  right  to  make  her  exemp- 
tion laws  effective,  and  ought  not  to  deny 
to  one  of  her  citizens  a  remedy  against  an- 
other of  her  citizens,  who  has  brou^t  suit 
In  a  foreign  Jurisdiction  fot  the  purpose  of 
evading  her  exemption  laws,  and  of  depriv- 
ing the  party  sued  of  the  protection  which 
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tbe  lair  of  the  state  of  his  reeldence  gare 
him.  SeetliM  8346,  Oomp.  L.  1908,  provldefl 
tbat:  "The  following  property  duill  be  re- 
served to  every  family  reidcHiig  tai  fbe  state 
exempt  from  attachment  or  execution  and 
every  other  epetdes  of  forced  sale  for  the 
payment  of  debts,  except  as  hereinafter  |^ 
vlded.  •  *  •  Sixteenth,  all  cnrrent  wag- 
es and  eamlnKS  for  personal  or  professional 
services  earned  within  the  last  ninety  days.** 
No  other  item  In  tbo  list  of  exemptl<ms  Is 
as  Important  as  the  Item  of  wages.  The 
purpose  of  the  exemption  laws  Is  to  preserve 
famlUes  from  want  and  to  make  them  Inde- 
pendent When  the  wage-earner  cannot  col- 
lect his  wages,  he  immediately  becmnes  de- 
pendent on  the  kindness  of  others.  He  must 
Immediately  "go  borrowing,"  and  therefore 
"go  sorrowing."  Wlthont  means  to  provide 
for  the  dally  wants  of  bis  family,  he  to  forc- 
ed to  ask  for  additional  credit  at  the  very 
time  when  his  credit  is  most  impaired,  or 
else  to  see  hto  family  suiTer  for  lack  of  nec- 
essaries. The  statute  was  intended  to  pre- 
vent this. 

LU  The  qnestlon  InTOlved  has  been  before 
the  courts,  and  there  Is  dlvwslty  of  o^nlon 
among  them.  In  the  case  of  Harwell  v. 
»harp,  85  tia.  124.  11  S.  E.  561,  8  L.  B.  A. 
riU,  21  Am.  St  Bep.  149.  Judge  BledOy  de- 
cided that  the  debtor  had  no  cause  of  action 
against  his  creditor  under  such  drcumatanc- 
es.  He  conceded,  however,  that  the  debtw 
might  have  had'an  Injunction  to  restrain  his 
creditor  from  proceeding  in  the  foreign  court 
But  as  already  stated.  It  is  difficult  to  give 
a  reason  why  the  action  to  recover  the  mon- 
ey should  not  11^  If  an  Injunction  could  have 
been  Issued  before  It  was  collected.  That 
opinion  also  seons  to  Invoke  the  doctrine  of 
waiver  against  the  debtor.  Judge  Bleckly 
said  the  debtor  "could  not  allow  the  law  of 
Tennessee  to  be  applied  to  the  case  and  aft- 
erwards, by  such  an  action  as  this,  have  the 
law  of  Georgia  applied  to  it"  It  is  not  be- 
lieved, though,  that  the  courts  of  the  state 
of  both  parties'  residence  should  apply  the 
doctrine  of  estoppel  against  one  of  its  dtl- 
lens,  because  he  did  not  appear  In  a  for- 
eign Jurisdiction  to  defend  a  suit  brought 
for  the  very  purpose  at  evading  the  law  of 
the  state  of  his  residence. 

The  contrary  rule  has  been  laid  down  In 
Nebranka.  It  was  held  In  Albreeht  v. 
Trieschke.  17  Neb.  205,  22  N.  W.  418.  that 
where  a  creditor  seized  and  collected  exempt 
wages  by  garnishment  proceedings  the  debtor 
could  recover  from  the  creditor,  unless  he 
had  waived  bla  right  In  that  case  the 
garnishment  proceeding  was  In  a  domestic 
court  but  knowledge  thereof  was  fraudulent- 
ly kept  from  the  debtor.  In  O'Connor  v. 
Walter,  37  Neb.  2«7,  56  N.  W.  867,  23  U  B. 
A.  650,  40  Am.  St  Bep.  486,  it  was  held  that 
where  the  creditor,  by  means  of  an  assign- 
ment of  his  claim  to  a  resident  of  another 
state,  procured  the  collection  of  the  wages  of 
the  debtor  by  means  of  a  garnishment  In  the 


other  state,  he  was  Uable  to  the  debtor  for 
the  amount  so  collected.  The  same  rule  was 
laid  down  In  Bishop  v.  Bllddleton.  4S  Neb. 
10,  61  N.  W.  129.  26  L.  R  A.  445.  It  to  true 
these  decisions  were  based  on  a  statute 
which,  In  effect,  gave  a  rlf^t  of  aetlon 
against  the  creditor  under  such  drcumstane- 
es,  but  the  statute  was  only  declaratory  of 
the  policy  of  the  state  on  the  subject  It  to 
bdleved  that  the  policy  of  this  state  favom 
the  fullest  protection  for  exemptions.  Kest- 
ler  T.  Kern,  2  Ind.  App.  488.  28  N.  B.  726, 
also  holds  that  the  debtor  has  a  cause  of  ac- 
tion against  the  creditor  under  the  same  dr- 
conwtancea  as  exist  in  the  preset  case.  In 
that  state  the  statute  made  It  a  mtodemean- 
or  for  a  creditor  to  send  a  ctolm  against  a 
resldait  of  the  state  out  of  the  state  for  col- 
lection against  the  creditor.  In  that  case  It 
was  said:  "It  would  be  a  lasting  reproach  to 
our  Juilspmdence,  armed  as  it  to  in  its  ad- 
mirable combination,  with  all  the  powers 
and  attributes  of  both  law  and  equity,  to 
hold  that  v^lle  a  creditor  may  be  endued 
from  sending  a  daim  into  another  Jurisdic- 
tion for  the  purpose  of  evading  our  exemp- 
tion laws,  yet  If  he  should  do  so  successfully, 
wlthont  the  knowledge  at  the  debtor,  or  if 
the  debtor,  on  account  of  bis  poverty,  be  un- 
able to  furnish  the  necessary  undertaking  for 
the  restralttiilg  order,  the  tow  will  afford 
him  no  redress.  In  many  Instances  creditors 
could  assign  or  transfer  claims  against  our 
dtlzois  to  dtlsens  of  other  states  for  the 
purpose  of  fadlitatlng  their  collection  be- 
fore a  restraining  order  could  be  obtained, 
and  no  order  of  Injunction,  after  such  as- 
signment or  transfer,  could  Interfere  with 
the  nonresident  assignee  aud  prevent  him 
from  prosecuting  proceedings  In  the  tribunals 
of  his  own  Htate.  The  'atmag  arm  of  chan- 
cery' would  afford  very  Inadequate  protec- 
tion nnder  such  drcumstances." 

In  the  case  of  Sterk  v.  Bare,  39  Kan.  100, 
17  Fae.  826,  7  Am.  St  Bep.  537.  the  court 
held  tbat  a  creditor,  who  sent  a  claim  out  of 
the  slate  In  order  to  prevent  the  debtor  from 
availing  himself  of  the  exemptions  of  the 
state  oi  tfadr  residence,  was  Uable  to  the 
debtor  for  whatever  damages  he  might  sus- 
tain. And  the  same  rule  was  followed  in 
Stewart  T.  Thomson,  97  Ky.  S75.  31  S.  W. 
133,  36  L.  B.  A.  582.  53  Am.  St  Bep.  431. 
The  authorities  are  collected  in  a  note  te 
this  case  in  36  L.  B.  A.,  and  the  annotator 
approves  the  doctrine  In  rigorous  language. 
Both  abstract  Justice  and  sound  le^l  prin- 
ciples give  a  cause  of  action  under  such  dr- 
cumstances. 111.  Cent.  B.  Go.  v.  Smith,  70 
Miss.  344,  12  South.  461,  19  L.  B.  A.  677.  35 
Am.  St  Rep.  651;  Drake  v.  Lake  Shore  & 
M.  S.  R.  Ca,  69  Mich.  168,  87  N.  W.  70.  13 
Am.  St  Bep.  382. 

[2]  It  is  contended,  however,  that  though 
the  creditor  might  be  Uable  his  attorney  to 
not.  An  attorney  to  not  ordinarily  itobte  for 
the  acte  of  his  client  The  fact  that  through 
ignorance  he  gives  hto  client  bad  advice,  on 
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which  he  acts  to  the  hurt  of  another,  will 
not  make  the  attorney  liable  to  that  other. 
But  where  the  attorney  Is  actuated  by  mali- 
cious motives  or  shares .  the  illegal  motives 
of  his  client  he  becomes  responsible.  In  the 
case  of  Bnmap  v.  Marsh,  13  111.  635,  Mr.  Jus- 
tice Caton  said:  "It  is  not  denied  tliat,  in 
order  to  render  the  attorneys  liable  for  su- 
ing out  a  writ  and  causing  the  plalntlCt  to 
be  arrested  thereon,  something  more  must 
be  shown  than  would  be  required,  were  the 
action  brought  against  the  party  In  whose 
behalf  the  writ  was  sued  out.  The  rule  by 
which  attorneys  may  be  held  liable  for  mali- 
cious prosecutions  is  clearly  laid  down  by 
Tlndal,  C.  J.,  in  Stockley  v.  Harnidge,  34 
Eng.  0.  L.  R.  276.  It  was  there  held  that 
if  the  attorneys  who  commenced  the  suit  al- 
leged to  be  malicious  knew  that  there  was  no 
cause  of  action,  and  knowing  this  'dishonest- 
ly and  with  some  sinister  view,  for  some 
purpose  of  their  own,  or  for  some  other  ill 
purpose  which  the  law  calls  malicious,  caus- 
ed the  plaintiff  to  be  arrested  and  Imprison- 
ed,' they  were  liable.  To  protect  attorneys 
beyond  this  would  be  authorizing  those  who 
are  the  most  capable  of  mischief  to  commit 
the  grossest  wrong  and  oppression.  It  is  true 
tliat  when  the  attorney  acts  in  good  faith  In 
prosecuting  a  claim  which  his  client  believes 
to  be  jnst,  and  Is  actuated  only,  by  motives 
of  fidelity  to  his  trust,  he  ought  not  to  be 
held  liable,  although  tfi  may  have  entertain- 
ed a  different  opinion  as  to  the  justice  of 
legality  of  the  claims.  When  the  client  will 
assume  to  dictate  a  prosecution  upon  his  own 
responsibility,  the  attorney  may  well  be  jus- 
tified in  representing  him,  so  long  as  he  be- 
lieves his  client  to  be  asserting  what  he  sup- 
poses are  his  rights,  and  Is  not  making  use 
of  him  to  Justify  his  malice.  But  when  an 
attorney  submits  to  be  made  the  Instrument 
of  prosecuting  and  Imprisoning  a  party 
against  whom  he  knows  his  client  has  no 
Just  claim  or  cause  of  arrest,  and  that  the 
plaintiff  Is  actuated  by  Illegal  or  malicious 
motives,  he  is  morally  and  legally  Just  as 
much  liable  as  If  be  were  prompted  by  his 
own  malice  against  the  injured  party.  If  he 
will  knowingly  sell  himself  to  work  out  the 
malicious  purposes  of  another,  he  is  a  par- 
taker of  that  malice  as  much  as  If  it  origi- 
nated in  his  own  bosom,"  In  Blcknell  v. 
Dorlon,  16  Pick.  (Mass.)  478,  Justice  Shaw 
said:  "Upon  the  other  ground  I  am  not  pre- 
pared to  say  that  if  a  person  applies  to  an 
attorney  and  wishes  to  have  a  groundless 
suit  commenced  for  the  purpose  of  detaining 
the  property  or  person  of  another  under  the 
form  of  legal  process,  and  the  attorney  yields 
to  8U(^  a  request,  that  they  would  not  render 
themselves  liable  to  an  action  at  the  suit  of 
the  party  thus  injured.  It  would  be  very 
different  frorn  the  case  where  the  client  re- 
quested an  action  to  be  brought  on  his  re- 


sponsibillt7,  howerer  groundless  the  attorney 
himself  may  think  it  to  be,  and  though  he 
explicitly  declared  to  the  client  that  he  can- 
not maintain  the  action."  See,  also,  Hoosac 
Tunnel  D.  &  E.  Co.  v.  O'Brien,  137  Mass.  424, 
SO  Am.  Rep.  323.  In  other  words,  the  liahUl- 
ty  of  the  attorney  depends  on  Ills  state  of 
mind.  If  he  is  actuated  only  by  his  duty 
as  attorney,  tie  is  not  liable;  but  If  be  shares 
the  Illegal  purpose  and  intent  of  Oie  client  he 
Is  Uable. 

In  the  case  of  Bishop  t.  Mlddleton,  43 
Neb.  10,  61  N.  W.  1^,  26  U  R.  A.  445,  Mld- 
dleton was  Indebted  to  Latta.  Latta  placed 
the  account  in  the  hands  of  Bishop,  an  at- 
torney at  law,  for  collection.  After  the  Ne> 
braska  act  was  passed  whiCh  made  the  credi* 
tors  Uable  for  the  collection  of  their  debts  out 
of  exempted  property  through  gamlshmoit 
process  in  another  state,  Latta  assigned  tlie 
account  to  Biabcq^  and  Blab(w  aaatgned  It  to 
an  attorn^  In  Iowa.  The  Iowa  attorney  afl* 
signed  It  to  another  person,  who  brought  snifc 
in  the  name  <tf  that  other  person  In  the 
courts  of  Iowa  and  garnished  Middleton's 
wages.  The  court  b^d  that  Bishop  was  lia- 
ble to  Mlddleton  for  damages  A>r  wrrngful 
seizure  of  his  emnpted  wages. 

The  petltton  in  this  cass  alleges  that 
Holmes  and  Anderson  combtaied  and  confed- 
erated togetber,  in  order  to  defeat  and  de- 
fraud the  rights  .of  the  plalndfl  nnder  the 
exemptlm  laws  of  the  state  of  Oklahcma, 
by  bringing  an  action  In  tfle  state  of  Mls- 
sourt  It  stated  a  cause  of  aeUon. 

[I]  It  Is  urged  that  to  allow  the  plaintiff  In 
this  case  to  recover  would  be  to  refuse  fnU 
fttitb  and  credit  to  the  Judgment  rendered  In 
the  state  of  HlssonrL  fnds  contention  can- 
not be  maintained.  No  personal  Judgment 
was  obtained  against  the  plaintiff  In  Missou- 
ri. BDb  was  never  s^ed  wltb  process.  He 
did  not  appear  there.  The  judgment  there 
would  not  be  the  basis  for  a  cause  of  action 
in  the  state  of  Oklahoma. 

No  attack  is  made  on  the  Judgment  In  Ml^ 
sourl,  80  flar  as  it  purported  to  be  valid; 
but  there  was  no  Judgment  against  the  plain- 
tiff, because  he  was  not  served  with  process 
and  was  not  before  the  court  There  was 
no  adjudication  In  that  court  Unding  upon 
bim  under  any  construction  of  the  Constitu- 
tion, except  to  the  extent  that  his  money  was 
taken.  The  very  purpose  of  bringing  the 
suit  was  to  prevent  the  defendant  from 
claiming  his  rights.  His  rights  were  not  ad- 
judicated. O'Connor  v.  Walter,  37  Neb.  26T» 
65  N.  W.  867,  23  L.  R.  A.  600,  40  Am.  St 
Rep.  486.  There  Is  no  question  of  ctmstltu- 
tlonal  law  In  this  case. 

The  Judgment  of  the  trial  court  should  be 
affirmed. 

PER  CURIAM.   Adopted  In  whole. 


Digitized  by  Google 


OOBNELISON  T.  BLACEWELDEB 


701 


DTER  T  GHISSOEX 
Supreme  Court  of  Oklahoma.  April  15, 1913.) 

(ByUabus  hv  the  CoiirQ 
:ouBifi  (I  486*)  — Trahbmb  or  A^peam— 

County  Coubts. 

Where  on  appeal  from  a  justice  of  the 
)eace  in  Coweta  (fiviBion,  Wagoner  county,  to 
he  county  court  of  Wagoner  county,  Coweta 
liviaion,  defendant  moved  to  transfer  the  cause 
o  the  Wagoner  division  of  the  county  court 
tn  the  ground  that  Wagoner  was  nearest  hia 
■esidence,  and  where  plaintiff  appeared,  and 
falved  notice  of  service  of  the  application  to 
ransfer,  held,  constroing  Act  March  12.  1909 
SesB.  Laws  1909  p.  199)  art  13.  |f  2,  5,  that 
shall  be  transferred  to,  •  *  •  the  county 
ourt  held  In  said  county  nearest  defendants 
esidence,"  Is  mandatory,  and  that  the  court 
rred  iu  overruling  the  motion. 

[Ed.  Note.— For  other  cases,  see  Courts, 
:ent.  Dig.  fiS  1299-1306;  Dec.  Dig.  S  480.*] 

Error  from  Wagoner  County  Court;  W.  T. 
)rake,  Judge. 

Action  by  Dora  Cbissoe,  etc.,  against 
fames  Dyer.  Judgment  for  plaintiff,  and  de- 
endaut  brings  error.  Reversed. 

Watts  ft  WattB,  of  Wagoner,  for  plaintM 
n  error. 

TURNER,  J.  On  November  22,  1909,  the 
lefeudant  In  error,  Dora  Chiasoe,  by  her 
ruardlan,  recovered  Judgment  for  $50  against 
fames  Dyer,  plaintiff  in  error,  before  a  Jus- 
ice  of  tae  peace  of  Coweta  division,  Wagon- 
r  county.  On  December  31, 1909,  defendant 
lerfected  his  appeal  to  the  county  court  of 
Vagoner  county,  Coweta  division,  and  on 
me  of  tbe  days  of  the  r^lar  May  term  of 
hat  court  at  that  place  filed  a  motion  to 
ransfer  the  case  to  the  Wagoner  division 
if  the  county  court  on  the  ground  "that  be 
esided  within  one  mile  of  tbe  city  of  Wag- 
pner,  and  that  Wagoner  is  the  nearest  and 
Qost  convenient  to  the  defendant.''  On  tbe 
ame  day  the  plalntlfT  appeared  and  waived 
lotlce  of  tbe  application  to  transfer,  but  ob- 
ected  thereto  on  tbe  ground  that  defendant 
lad  waived  his  right  so  to  do  because  he  did 
tot  appeal  direct  from  the  Jnstlce  to  tbe 
lounty  court  at  Wagoner,  and  thereupon  tbe 
lourt  overruled  tbe  motion  on  that  ground. 
There  was  trial  and  judgment  for  plaintiff, 
ind  after  motion  for  a  new  trial  filed  and 
tverruled  defendant  brings  the  case  here,  as- 
ilgnlng  for  error  the  overruling  of  his  mo- 
ton.  It  was  the  duty  of  the  court  to  make 
he  trani^fer.  Act  March  12,  1909  (Sess.  Laws 
.909,  p.  199,  art  13),  provides: 

"Sec.  2.  The  said  court  held  at  Coweta, 
Vagoner  county,  Oklahoma,  shall  have  orlg- 
nal  Jurisdiction  as  a  county  court  over  tbe 
entire  county:  Provided,  that  upon  applica- 
lon  presented  after  reasonable  notice  any 
ictlon  or  matter  pending  In  either  court  shall 
>e  transferred  to  or  remain  In  the  county 
lourt  held  in  said  county  nearest  the  rest- 
lence  of  the  defendant,  or  one  of  tbe  defend- 
ints,  In  such  action.    •    •  • 


"Sec.  5.  In  alt  cases  of  appeals  from  Jus- 
tices of  tbe  peace,  the  appellant  may  appeal 
to  either  county  court  beld  In  the  county, 
and  the  same  may  be  transtferred  as  hecebi 
provided." 

When  section  6  provided  that,  "in  all  cases 
of  appeals  from  justices  of  the  peace,  the 
appellant  may  appeal  to  either  county  court 
held  In  the  county,"  It  meant  just  what  It 
said;  and,  when  It  further  provided  "and  tbe 
same  may  be  transferred  as  herein  provid- 
ed," It  meant  that  any  cause  appealed  to  ei- 
ther county  court  may  be  transferred  as  pro- 
vided by  section  2.  And  when  said  sec- 
tion provides,  as  it  does,  that  the  procedure 
shall  he  upon  application  presented  after  rea-' 
sonable  notice  and  commands  that  any  action 
or  matter  pending  In  either  court  shall  be 
transferred  to  tbe  court  nearest  the  resi- 
dence of  the  defendant,  or  if  already  there 
by  appeal  shall  remain  there,  it  means  what 
it  said  and  that  the  language,  "shall  be 
transferred  to  •  •  •  the  county  court 
held  In  said  county  nearest  defendant's  resi- 
dence," should  be  regarded  and  the  same  is 
mandatory. 

Reversed.  All  tbe  Justices  concnr. 


GORNELISON  t.  BLACKWBLDEB. 
(Supreme  Court  of  Oklahoma.  April  15, 1913-) 

('SvUabiM  by  tkt  Court.) 

1.  Appeal  akd  Ebbob  <|  1010*)— Futfoina 
or  Fact— RESinENCK. 

Tbe  intention  of  a  person  as  to  the  place 

of  his  resideDce  is  a  question  of  fact,  to  be  de- 
termined by  the  verdict  of  the  jury  or  the  find- 
ings of  the  court;  and  such  determination  is 
conclnsive  upon  appeal  if  there  was  any  evi- 
dence reasonably  tending  to  support  it.  . 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  8070-3982,  4^;  Dec. 
Dig.  I  1010.*] 

(Additional  Bvlt^hiu  hv-BdHorUtl  Stoff.) 

2.  DouiciLB  (8  4*)— Eesidenck— Detebmina- 

TIOIT. 

It  is  exclusively  within  the  province  of 
every  citizen  to  determine  where  bis  residence 
shall  be,  and  such  determination  is  binding  up- 
on all  parties. 

[Ed.  Note.— For  other  caBes,  see  Domi<;ile, 
Cent  Dig.  Si  5-23;  Dec.  Dig.  |  4.*] 

Error  from  District  Court,  Tillman  Coun- 
ty ;  Frank  Mathews,  Judge. 

Action  by  Browne  Comellson  against  J.  W. 
Blackwelder.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Atflrmed. 

W.  P.  Wilson  and  John  Tomerlln,  both  of 
Oklahoma  City,  for  plaintiff  In  error. 
Mounts  &  Davis,  of  Frederick,  for  defendant 
In  error. 

KANE,  J.  This  controversy  grows  out  of 
an  action  for  damages  for  breach  of  contract 
commenced  by  the  plaintiff  In  error,  plain- 
tiff below,  against  tbe  defendant  in  error, 
defendant  below,  wherein   upon  tbe  com- 
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mencemeoit  of  the  action  an  attactunoit  was 
Issued  against  tbe  pr<varty  of  the  defradant 
upon  the  ground  that  he  was  a  nonrealdait 
of  this  state.  Upon  a  moti(»i  to  dissolre  the 
attachment  being  filed,  the  court  below,  after 
a  bearing,  sustained  the  same,  finding  firom 
the  evidence  that  the  defendant  was  a  resi- 
d«it  of  the  state  of  Oklahoma  at  the  time 
the  attachment  was  Issued.  To  reverse  the 
action  of  tbe  court  below  this  proceeding  in 
error  was  commenced. 

[1,  2]  In  our  Judgment  the  evidence  reason- 
ably tends  to  support  the  fludlng  of  the  court 
below  on  the  question  of  the  residence  of  the 
defendant  It  is  well  settled  that  it  is  ex- 
clusive^ within  the  province  of  every  citizen 
to  determine  where  his  residence  shall  be, 
and  that  such  determination  is  binding  upon 
all  parties.  Ebtlrston  v.  Hairston,  27  Miss. 
701,  01  Am.  Dee.  630;  Bradley  v.  Lowry, 
Speers*  Equity  (S.  C.)  1,  39  Am.  Dec.  142; 
Lyman  v.  Fiske.  17  Pick.  (Mass.)  231,  28  Am. 
Dec.  293 ;  White  v.  Teunant.  31  W.  Va.  790, 
8  S.  E.  596,  13  Am.  St  Rep.  896.  The  evi- 
dence of  the  defendant  was  to  the  ^ect  that 
he  resided  in  North  Carolina  prior  to  coming 
to  Oklahoma,  leaving  bis  family  at  his  for- 
mer home;  that  he  came  to  Oklalioma  in 
April,  1910,  for  the  purpose  of  building  a 
knitting  mill  which  it  was  his  Intention  to 
have  his  son  manage  and  operate ;  that  cm 
account  of  dckness  In  the  family  of  his  son 
this  plan  was  abandoned,  and  the  defendant 
dedded  to  manage  the  buriness,  and  make 
OklaBoma  hla  home.  Tbe  followliig  are  some 
of  the  questiws  and  answers  on  crosa^- 
amination:  "Q.  When  you  went  home  with 
your  son's  wife,  I  wlU  ask  you  to  state  if 
yon  had  then  already  decided  to  come  back 
to  Oklahoma  and  make  this  your  home?  A. 
Yes,  sir.  Q.  Was  it  not  the  first  arrangement 
for  your  son  to  run  tbe  mill?  A.  Yes,  sir. 
Q.  But  after  his  wife  got  sick,  was  It  not 
your  Intention  to  come  back,  and  let  him  go 
to  North  Carolina,  and  you  were  going  to 
run  the  mill?  (Objected  to  by  counsd  and  by 
the  court  sustained.)  Q.  I  will  ask  you  how 
long  before  you  went  was  it  that  you  deter- 
mined yon  were  to  live  in  Oklahoma  and 
make  it  your  permanrat  home?  A.  I  think 
about  ttie  15tb  day  of  January,  1911.  Q. 
How  long  ftad  yon  l>een  living  in  Oklahoma 
at  tliat  time?  A.  Kbie  or  ten  months.  Q. 
Your  son  and  you  bad  been  living  here  to- 
getlier?  A.  Yes,  sir.  Q.  I  believe  you  stated 
your  son  boarded  here?  A.  Yes,  sir.  Q. 
They  live  here?  A.  Yen,  sir.  Q.  I  will  ask 
you  if,  during  this  time,  you  made  this  your 
home?  A.  Yes,  sir.  Q.  I  will  ask  you,  upon 
January  IS,  1911,  if  you  made  Oklahoma 
your  home?  A.  Yes,  sir.  Q.  I  believe  you 
stated  tliat  your  object  in  going  home  was 
In  settling  up  some  unfinished  businen?  A. 
Yes,  sir.  Q.  Outside  of  tbe  question  that  you 
liad  to  take  your  son's  wife  back,  would  you 
have  gone,  anyway?  A.  If  it  had  not  been 
for  some  unfinished  business,  and  taking  my 
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son's  wife  back,  I  would  not  have  gone.  My 
son  and  I  conduded  tlut  hie  should  go  back 
to  North  Carolina,  I  stay  here  and  mn  the 

mill." 

The  intentl(»i  of  a  person  as  to  the  place 
of  his  resldoice  is  a  question  of  fact  to  be 
determined  by  the  verdict  of  the  Jury  or  the 
findings  of  the  court  and  such  detmnlna- 
tion  is  conclusive  upon  an>aal  If  there  was 
any  evl^nce  reasonably  tending  to  support 
it  Cochrane  v.  City  of  Boston,  4  Allen 
(Mass.)  177;  Collester  v.  Hailey.  0  Gray 
(Mass.)  S17.  In  Lyman  t.  Fi^e,  supra.  Hr. 
Chief  Justice  Shaw,  ^waking  of  the  elements 
of  residence,  says:  "It  Is  manifest  therefore^ 
that  It  embraces  the  fact  vl  residence  at  a 
place  with  the  intent  to  regard  it  and  make 
It  his  home.  The  act  and  Intent  must  con- 
cnr,  and  tbe  intent  may  be  inferred  troat 
declarations  and  condnct  It  is  often  a  quea- 
tlon  of  great  difficulty,  depending  upon  mi- 
nute and  complicated  dbrcnmstances,  leaving 
the  question  In  so  much  doubt  that  a  slight 
circumstance  nuty  turn  the  balance.  In  such 
a  case,  the  mere  declarations  of  a  party, 
made  In  good  ftUth  of  his  election  to  make 
the  one  place  rather  than  the  other  his  liome 
would  be  sufficient  to  turn  tbe  scale." 

Finding  no  ferror  ip  the  record,  the  Judg- 
ment of  the  court  below  is  afllrmed.  All  the 
Justices  concur. 


MUSKOGEE  ELECTRIC  TRACTION  00.  v. 

PATTERSON. 
(Supreme  Court  of  Oklahoma.   April  15.  1913.) 

(Si/llaltua  bv  the  Court.) 
Appeal  and  Erbob  (|  1002*)— Rkview—Cos- 
FLicTiNG  Evidence. 

Tlie  evidence  on  the  issues  as  jointKi  beioK 
in  conflict  and  the  cause  havlntr  been  submitted 
to  the  jurv  under  proper  InsUiietions.  and  ir 
not  appeanog  that  the  verdict  is  eKcesaive,  tlie 
Bame  will  not  be  disturbed  on  review  in  this 
court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  383S-39S7;  Dec.  Dig.  f 
1002.*1 

Error  from  Superior  Court,  Muskogee 
County;  Farrar      McCain,  Judge. 

Action  by  Xellle  Patterson  against  the 
Muskogee  Electric  Traction  Company.  Jn^- 
ment  for  plaintiff,  and  defendant  brings  er- 
ror. Affirmed. 

N.  A.  Olbson,  H.  G.  Thurman,  and  T.  U 
Oibeon,  all  of  Mu^ogee,  for  plnintiff  in  er- 
ror. Brown  &  Stewart  and  J,  H.  Lilley,  all 
of  Muskogee,  for  defendant  in  error. 

WILLIAMS,  J.  The  defendant  in  error,  as 
plaintiff,  sued  the  ^tntiff  In  error,  as  de- 
fendant, for  damages,  alleging  that  the 
"plaintiff  was  a  passenger  on  one  of  defond- 
ant's  cars  operated  *  *  *  on  Broadway, 
city  of  Muskogee,  OkL;  that  near  the  Inter- 
section of  Second  street  and  the  said  Broad- 
way, plaintiff  signaled  to  the  conductor  in 
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charge  of  said  car  to  stop  tbe  same  for  the 
purpose  of  allowlDg  plalnttfiT  to  aligbt  there- 
from; that  said  car  was  thereupon  stopped 
and  said  plaintiff  attempted  to  al^ht,  but 
that  through  tbe  negttgence  and  carelessness 
of  the  motonuau  or  the  conductor,  or  both 
of  them,  said  conductor  and  motorman  be- 
ing then  and  there  tbe  agents  and  employes 
of  the  defendant,  said  car  was  started  while 
the  plaintlfT  was  In  the  act  of  alighting 
therefrom,  and. plaintiff  w^as  thrown  violent- 
ly to  the  pavement  by  reason  of  the  start- 
ing of  said  car  as  aforesaid;  that  plalntift 
was  seriously  injured  by ,  being  thrown  as 
aforesaid  to  tbe  pavement;  that  her  right 
ankle  was  badly  sprained  and  that  she  suf- 
fered great  bodily  pain  thereby."  Defendant 
answered  by  general  denial.  After  trial  a 
verdict  was  returned  in  favor  of  the  plaintiff 
In  the  Bum  of  $700. 

By  proceeding  in  error,  the  action  of  the 
tower  court  is  now  properly  here  for  review. 
Tbe  questions  raised  are:  (1)  The  refusal  of 
the  court  to  direct  a  verdict  in  favor  of  the 
company;  and  (2)  as  to  whether  the  verdict 
Is  ucessive  on  aoeonnt  of  prejudice  and 
passlou. 

The  idalntifl  testified  that  she  boarded  the 
car  and  "gave  them  the  signal  to  have  them 
stop  the  car  at  Second  street,  and  tbe  car 
ran  to  the  east  side  of  the  str^  and  stored 
and  I  attempted  to  alight  I  got  on  the  run- 
ning board  and  thc^  started  np  and  threw 
me  down  on  the  street  with  my  right  foot 
doubled  under  me;  by  that  time  th^  bad 
run  the  length  of  the  car,  possibly  a*  little 
mora"  8be  further  testified  that  she  was 
111  about  40  days  and  that  the  Injury  was 
painful;  that  she  could  not  put  her  foot  to 
tbe  floor  for  30  days,  but  at  the  bdA  of  that 
time  she  was  able  to  pnt  the  same  on  the 
floor,  but  could  not  stand  ber  weight  on  It; 
that,  at  the  time  of  the  trial,  sbe  could  not 
walk  very  much,  and  If  the  weather  was 
doudy  It  got  stiff,  and  If  she  went  more  than 
six  tdocks  It  gave  out  and  ahe  had  to  sit 
down  and  rest;  that  she  wore  a  supporter 
that  the  doctor  bad  bad  made  especially  for 
her  foot;  that  before  sbe  was  injured  she 
did  all  of  her  housework,  including  cooking, 
Ironing,  and  sweeping,  but  now  she  had  to 
hire  somebody  to  do  It  She  testified  as  to 
tbe  expenditure  of  fl36  for  doctor's  bill, 
medicine,  and  other  things  sbe  had  to  have, 
which  was  claimed  by  proper  pleading  as  an 
element  of  damage,  and.  that  she  suffered  a 
nervous  shock  and  a  good  deal  with  her 
back  and  stomach,  and  that  this  continued 
some  time. 

Geo.  Kirk,  another  witness  on  behalf  of 
plaintiff,  testified  that  he  was  staudlog  at 
the  corner  of  Broadway  and  Second  street, 
at  which  time  he  was  running  a  cab  line; 
that  the  street  car  stopped  and  the  plaintiff 
started  to  get  off;  as  she  started  to  get  off, 
the  car  started  again.   There  Is  considerable 


evidence  contradicting  this  on  the  part  of  tbe 
plaintiff  as  to  how  the  accident  happened. 

It  Is  a  settled  rule  of  appellate  procedure 
in  this  state  that,  where  there  is  any  evi- 
dence reasonably  tending  to  support  the  ver- 
dict of  the  Jury,  the  same  will  not  be  dis- 
turbed on  review  fn  this  court  The  trial 
court  refused  to  set  aside  this  verdict  and 
overruled  a  motion  for  a  new  trial.  There 
Is  no  complaint  that  the  Issues  were  not  sub- 
mitted under  proper  Instructions.  On  the 
plaintiff's  theory  of  the  case  and  her  sup- 
porting evlden&e,  which  was  evidently  believ- 
ed by  the  Jury,  the  verdict  for  fTOO  was  not 
excessive. 

The  Judgment  of  the  trial  court  must  be 
affirmed.  All  the  Justices  concur. 


STATE  BAR  COMMISSION  ax  reL  WIL- 
LIAMS V.  SULLIVAN. 

(Supreme  Court  of  Oklahoma.   July  23,  1012. 
On  Application  for  Kebearing, 
Nov.  22,  1812.) 

(Syllabus  bv  the  Court.) 

1.  Attobney  and  Client  (g  62*)— Disbab- 

MENT — VEttmCATION  OP  CUABGEB. 

In  diabarinent  proceedings  instituted  by 
the  state  bar  commission  by  the  order  and  di- 
rection of  the  Supreme  Court,  no  verification 
of  the  specification  of  charges  is  necessary, 
under  section  'Mi,  Comp.  La^s  1909  of  Okla- 
homa. 

[£>3.  Note.— For  other  cases,  see  Attorney 
and  Client,  Cent  Dig.  Si  69,  TO;  Dee.  Dig.  i 

2.  Attobmey  and  Client  (8  52*)— Disbab- 

MENT— VEBinCATION  OF  ChABGES— DBTEB- 
HINATION  OF  SUFFICIENCY. 

The  sufficiency  of  tbe  verification  must  be 
determined  by  an  inspection  of  it,  and  the  evi- 
dence of  affinnt  cannot  be  taken  for  the  pur- 
pose of  ahowing  that  he  had  no  personal  knowl- 
edge as  to  the  charges. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  Client,  Cent  Dig.  {{  60,  70;  Dec.  Dig.  S 
52.*] 

3.  CoNsnrtmoNAt  Law  (|  lOl*)— Jubt  (| 
19*)  — Right  to  Pbacticb  Law  — Vbstbo 
Right— JuBT  Tbial. 

The  right  to  practice  law  Is  not  a  vested 
right  but  a  mere  privilege,  and  an  action  to 
disbar  an  attorney  under  section  2ft7,  Comp. 
Laws  1909  of  Oklahoma,  is  a  civil  proceeding, 
and  the  accused  is  not  entitled  to  a  trial  by  a 
jury  as  a  matter  of  right. 

[Ed.  Note.— For  other  cases,  see  Conatitn- 
tioual  Law,  Cent  Dig.  |8  209-211 ;  Dec.  Dig.  g 
101;*  Jury,  Cent  Kg.  ||  104-133;  Dec  Dig. 
f  19.*1 

4.  Attobnet  ano  Client  (|  43*)— Dibbab- 

ment—Gbounds— Attack  on  Coubt. 

The  obligation  which  attorneys  assume 
when  they  are  admitted  to  the  bar  is  not  sim- 
ply to  be  obedient  to  the  Constitution  and  laws, 
hut  to  maintain  at  all  times  the  respect  due 
the  conrtB  of  justice  and  judicial  officers.  Tbis 
obligation  is  not  discharged  by  merely  observ- 
ing the  rules  of  courteous  demeanor  in  open 
court,  but  includes  abstaining,  out  of  court,  from 
insoltlng  language  and  offensive  conduct  toward 
the  judges  personally  for  their  judicial  acts. 
An  attorney  may  cHtieise  the  courts  so  long 
as  his  criticisms  are  made  in  good  faith  and  in 
respectful  language,  but  the  printing  and  pub- 
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tication  of  a  pamphlet  falsely.  purpoBely,  and 
malidoa^  attaekiuff  the  integrity  of  the  conrts 
and  tbe  Judges  thereof,  designed  to  willfully, 
purposely  and  ntalicioUBty  misrepresent  the 
courts  and  tbe  judges  thereof  and  bring  them 
into  disrepute  and  lessen  the  respect  due  them, 
violates  his  duties  and  obligationB  as  an  attor- 
ney and  counselor  at  law,  for  which  he  may 
be  disbarred. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  Client,  Cent.  Dig.  H  69,  60;  Dec.  Dig.  f 
43.»1 

5.  AlTORNBT  AND  GUEHT   <{  53*)— DlSBAR- 

uxni^-Gbounds—Puadino  as  Evidence. 
Under  section  266,  Comp.  Laws  1909,  an 
attorney  cannot  be  suspended  or  disbarred  for 
the  filUig  of  any  pleading  or  exhibit  in  the 
courts  of  this  state,  but  a  petition,  with  a 

ftampblet  attaodied  thereto  as  an  exhibit,  false- 
y  and  maliciously  attaching  the  courts  of  this 
state  and  the  judge  thereof,  may  be  consider- 
ed as  evidence  upon  the  question  of  the  attor- 
ney's moral  and  mental  fitness  to  practice  law. 

[Ed.  Note. — ^For  other  cases,  see  Attorney 
and  Client.  Oent  Dig.  H  74.  75;  Dec.  Dig.  i 
53.*]. 

6.  ArtOBNET  AND  CLIENT  (|  36*)— DXSBAB* 

MENT— JUBISDICTION. 

The  Supreme  Court,  having  exclaalve  ju- 
risdiction to  admit  attorneys  to  practice  law, 
has,  independent  of  statutory  authority,  the 
inherent  power  to  disbar  attorneys  for  miscon- 
duct. 

[Ed,  Note. — For  other  cases,  see  Attorney 
and  Client,  Cent.  Dig.  i  49;  Dec.  Dig.  {  36.*] 

On  Application  for  Behearing. 
(Additional  8yUahu$  by  Editariai  Staff,) 

7.  Attorney  and  Client  (S  53*)— Disbab- 
MENT— Quantum  of  Proof. 

Tn  disbarment  proceedings,  the  guilt  of  the 
accused  should  be  proved  by  a  clear  prei>on- 
derance  of  the  evidence,  but  not  aecesMrily 
beyond  a  reasonable  doubt. 

[Ed.  Note.— For  other  eases,  see  Attorney 
and  CUent,  Cent  Dig.  H  74.  75;  Dec.  Dig.  1 
63.*]  . 

8.  Attobnet  and  Client  (|  46*)— Dibbab- 
ment— Defkkses— Statcte  of  Limitations. 

In  a  proceeding  for  disbarment  upon  charg- 
es of  the  publication  of  a  pamphlet  disrespect- 
ful to  the  court,  the  statute  of  limitations  is 
not  available  as  a  defense,  especially  where 
the  pamphlet  remains  in  circulation  until  a 
time  within  what  would  be  the  limitation  pe- 
riod  if  the  statute  of  limitations  be  construed 
to  apply. 

[Ed.  Note. — For  other  cases,  see  Attorney 
and  Client,  Gent  Dig.  {  71;  Dec.  Dig.  {  46.*] 

9.  Attobnet  and  Cuent  (8  37*)— Disbab- 

MENT— InbeBENT  POWEKB  OF  CoURT. 

The  Supreme  Court  is  not  limited  In  Its 
disciplinary  power  over  attorneys  to  the 
grounds  and  remedies  indicated  by  statute,  but 
the  statutory  provisions  are  merely  cumula- 
tive, and  do  not  impair  tbe  court's  inherent 
constitutional  power  to  deal  with  aucb  con- 
tempts in  a  proper,  though  nonstatutory,  man- 
ner. 

[Ed.  Note. — For  other  cases,  see  Attorney 
and  Client  Cent  Dig.  §S  50-63;  Dec.  Dig.  ( 
37.*] 

Bnrford  and  Hnhbell,  Special  Judges,  dis- 
senting. 

Original  proceeding  by  the  Bar  CommlB- 
fitoii  of  the  State  of  Olclaborcia,  on  the  rela- 
tion of  Ben  F.  Wllllanis,  for  the  disbarment 
of  P.  M.  Sullivan.  Defendant  disbarred,  and 
uppUcation  for  rehearing  overruled. 


REPOBTBB  (OkL 

C.  W.  Stringer,  ot  Oklahoma  City,  toe 
plalntlflT.  Jantes  Twyfordt  of  Oklahoma  City, 
for  defendant 

DUDLBT,  Special  Jndge.  This  Is  an 
original  proceeding  in  tbie  court  by  the  state 
bar  commission,  on  the  relation  of  Ben  F. 
Williams,  against  P.  hi.  Sullivan,  a  member 
of  the  bar  of  this  court  and  the  inferior 
courts  of  the  state,  residing  at  Oklahoma 
City.  The  regular  Judges  of  the  Supreme 
Court  were  disqualified,  and  this  fAct  was 
certified  by  them  to  tbe  Governor  of  the  state, 
who  thereupon  appointed  five  special  Justices 
of  tbe  Supreme  Court  to  hear  and  determine 
this  cause,  who  thereafter  assembled  at  Ok- 
lahoma City  and  qualified  as  such,  and  heard 
the  testimony  in  this  case.  Before  proceed- 
ing to  a  discnsadoQ  of  the  merits  of  the  caae^ 
It  becomes  necessary  to  determine  some  pre- 
liminary questions  raised  and  urged  by  coun- 
sel for  defendant. 

[1,  2]  The  speclflcatloD  of  charges  was  filed 
January  13.  1012.  The  defendant  was  du- 
ly notified  of  the  flUng  of  the  charges  and 
fnmlBhed  with  a  copy  thereof,  and  in  due 
course  of  time  filed  an  answer  to  and  an  ex- 
planation of  the  charges  and  spedfioation 
filed  against  him,  to  which  the  lAaintUt  filed 
a  r^y,  hy  way  of  gmeral  dmlal.  Upon  the 
hearing  of  ttie  cause;  the  defendant  objected 
to  the  introduction  of  any  eTldenee  upon  the 
part  of  tlie  philntUf  In  support  of  the  «pedA- 
cation  of  charges,  for  the  reamn  that  tbe  pe- 
tition or  spedflcatlon  of  cbargea  was  not 
verified,  as  required  by  law.  In  that  it  was 
verified  npon  information  and  belief  and  not 
positively,  and  thereupon  G.  W.  Stringer,  the 
attorns  for  tbe  plaintiff  and  the  person  who 
vorlfled  tbe  specification  of  diargea  upon  in- 
formation and  belief  asked  leave  of  court  to 
amend  the  verification  of  charges  by  making 
the  verification  positive.  Leave  was  granted 
to  do  so  and  tlie  amendment  was  made,  and 
after  tbe  conduslon  of  tbe  taking  of  testi- 
mony upon  tbe  part  of  the  plaintiff  tlie 
defendant  again  challenged  tbe  snfllcieii^ 
of  the  verification  of  the  specification  of 
charges,  for  the  reason  that  tbe  testimony 
clearly  showed  that  Mr.  Stringer  had  no  per- 
sonal knowledge  of  tbe  allegations  contain- 
ed in  the  specification  of  charges,  and  that 
by  reason  thereof  the  court  did  not  have 
Jurisdiction.  The  position  of  counsel  for  de- 
fendant Is  not  well  taken  for  two  reasons: 
(1)  This  proceeding '  was  commenced  by  tbe 
bar  commission  of  the  state  of  Oklahoma,  by 
tbe  order  and  direction  of  this  court  and 
therefore,  under  section  267,  p.  229,  of  Sny- 
der's 1909  Compiled  Laws  of  Oklahoma,  It 
was  not  necessary  for  the  spedflcatlon  ot 
charges  to  be  verified  at  all;  and  (2),  even 
though  it  were  necessary  for  tbe  spiedfica- 
tlon  of  charges  to  be  verified,  after  the 
amendment  was  made  as  to  the  verification, 
it  was  that  a  positive  verification  and  its 
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lufUciency  nnuit  be  determined  by  an  inspec- 
lion,  of  the  verification  Itaelf;  aod,  even 
tltougli  it  developed  upon  the  hearing  of  the 
erase  (a  point  which  we  do  not  concede)  that 
ttie  person  who  made  the  verification  did  not 
bave  crctnal  knowledge  of  the  statements  con- 
talnecl  therein,  this  fact  cannot  be  takoi  for 
t.he  purpose  of  showing  that  he  liad  no  per- 
sonal knowledge.  In  re  Collins,  147  OaL  8, 
81  I»ac.  22L 

IS]  It  was  also  contended  by  the  d^end- 
ant  tbat  his  right  to  practioe  law  In  the 
courts  of  this  state  was  a  Tested  r^t,  and 
tbat  thwefwe  as  a  mattw  of  right  he  was 
entitled  to  a  trial  1^  a  Jnry  In  tills  court,  up- 
on the  charges  preferred  against  him,  under 
cliapter  06,  p  97,  of  the  Sescdon  Lawa  of 
1010,  proTiding  for  trial  by  Jury  in  -this 
court.    To  this  contention  of  the  defendant 
we  cannAt  agree.  The  right  ta  practice  law 
Is  not  a  Tested  right,  bat  a  mere  privilege. 
4  Cyc  p.  886,  and  eases  dted;  State  ex  rel 
Machintoqhi  Pnw.  Atty.,  r.  Bossman,  53 
Wash.  1,  101  Pae  367,  21  U  B.  A.  (N.  S.) 
821,  17  Ann.  Gas.  62S.   Section  268,  p  229, 
Snyder's  1909  Compiled  Laws  of  Oklahoma, 
on  the  subject  of  "Trial  In  Disbarmat  Fro* 
ceedings,"  specifically  ifforides  that  the  is-, 
sues  Joined  ^11  In  all  cases  be  tried  by  the 
court    This  Is  a  spedflc  statute  corerins; 
this  class  of  proceedings,  and  should  govern 
over  tile  general  statute^  Section  1,  c.  66,  p. 
97,  of  the  Season  Laws  of  1010,  provides: 
"That  In  any  canse  now  pending  or  bweafter 
bron^t  in  the  Supreme  Court  wherein  said 
court  is  exercising  Its  original  Jurisdiction 
in  which  an  Issue  of  fact  Is  presented  prop-, 
erly  triable  by  a  Jury,  and  titber  party  to 
Bald  cause  demands  a  Jury  trial,  said  court 
shall  not  dismiss  such  cause  for  the  reason 
that  a  Jury  is  required  hut  shall  proceed  In 
the  manner  hereinafter  prescribed."  The  is- 
sue of  fact  presented  here  is  not  properly 
triable  by  a  Jury  for  the  reason  tbat  the 
special  statute  governing  the  trial  of  pro- 
ceedings of  thfe  kind  specifically  provides 
tbat  all  questions  of  fact  shall  be  tried  by 
the  court    The  provision  of  the  Constitu- 
tion as  to  the  right  of  a  trial  by  a  Jury 
means  the  right  of  trial  by  Jury  as  It  exist- 
ed at  the  time  of  the  adoption  of  the  Con- 
stitution.   Williams'  Annotated  Constitution 
of  Oklahoma,  {  27,  p.  16 ;  State  v.  Cobb,  24 
Okl.  662,  104  Pac  361,  24  L.  E.  A.  (N.  8.) 
639;  Baker  v.  Newton,  27  Okl.  438,  113  Pac. 
1034.   A  disbarment  proceeding,  under  our 
Btatate,  is  a  civil  proceeding  (In  re  Blggers, 
24  Okl.  842,  104  Pac  1083),  and  the  right  to 
a  trial  by  a  Jury  In  a  disbarment  proceeding 
did  not  exist  at  the  time  of  the  adoption  of 
the  Constitution  (Dean  v.  Stone,  2  Okl.  13, 
35  Pac.  578).    We  therefore  are  clearly  of 
the  opinion  that  the  defendant  was  not  as  a 
matter  of  law  entitled  to  a  trial  by  a  Jury, 
and  his  application  was  denied.   This  dis- 
poses of  all  preliminary  Questions  raised  and 

1S1P.-45 


urged  by  the  defendant,  and  we  now  proceed 
to  a  discussion  of  the  merits  of  the  case. 

[4]  It  is  allied  in  substance  in  paragraph 
2  of  the  spedflcatlon  of  charges  tbat  the  de- 
fendant Is  not  a  fit  and  proi>er  person  to  en- 
gage in  the  practice  of  law  In  this  state  and 
should  be  disbarred,  for  the  reason  that  he 
has  been  guilty  of  gross  misconduct  and  has 
violated  his  oath  and  duty  as  an  attorney 
and  counselor  at  law.  This  paragraph  is 
subdivided  Into  five  specific  diarges.  How- 
ever, we  only  deem  it  necessary  to  consider 
two  of  them,  namely,  the  second  and  fifth, 
and  we  will  therefore  discuss  them  in  their 
order.  In  the  second  snbdlvlBlon  of  this  gen- 
eral charge  it  Is  alleged  that  the  defendant 
has  been  guilty  of  gross  misconduct  and  vio- 
lated his  duty  and  obligations  as  an  attor- 
ney and  counselor  at  law.  In  that  he,  within 
a  year  prior  to  the  filing  of  the  specification 
of  charges  In  this  court,  f&lsely,  maliciously, 
and  without  reasonable  Justiflcatlou  or  ex' 
cuse  caused  to  be  printed  and  published  a 
certain  book  or  pamphlet  entitled  "A  Criminal 
Combine,"  consisting  of  the  Governor,  the 
Attorney  General,  the  Supreme  Court,  dis- 
trict courts,  district  clerks,  district  attorneys, 
referees,  perjurers,  murder  plotters,  and 
crooks  galore  In  the  state  of  Oklahoma ;  that 
said  book  or  pamphlet  was  printed  and  pub- 
lished by  the  defendant  for  the  purpose  of 
giving  vent  and  expression  to  bis  own  per- 
sonal spleen  and  malice,  and  to  excite  and 
create  an  111  will  and  prejudice  against  the 
courts  of  this  state  and  the  Judges  thereof, 
and  the  other  ot&cers  and  attorneys  mention- 
ed in  said  publication.  The  defendant  In 
his  answer  admitted  the  printing  and  publi- 
cation of  the  pamphlet,  but  claims  tbat  the 
publication  was  in  good  faith  and  without 
malicious  motives,  and  that  the  statements 
and  allegations  therein  contained  are  true; 
he  denies,  however,  that  the  pamphlet  was 
printed  and  published  at  any  time  within  one 
year  prior  to  the  filing  of  the  speclflcatiou 
of  charges  herein,  and  claims  that,  if  he  did 
violate  any  of  his  duties  and  obligations  as 
an  attorn^  and  counselor  at  law,  lie  cannot 
be  disbarred  on  account  thereof,  for  the  rea- 
son that  the  same  Is  barred  by  the  statute  of 
limitations.  In  the  fifth  subdivision  of  the 
specification  of  charges  it  Is  alleged  that  the 
defendant  has  been  guilty  of  misconduct  and 
violated  his  duties  and  obligations  as  an  at- 
torney and  counselor  at  law  by  preparing  and 
filing  In  the  district  court  of  Oklahoma  coun- 
ty, Okl.,  a  certain  document  styled  a  "Peti- 
tion," in  case  No.  11,054,  wherein  be  Is  a  plain- 
tiff and  the  Watch  Tower  Bible  Tract  Socie- 
ty and  others,  including  the  district,  sui>erior, 
and  county  Judges  of  Oklahoma  county,  the 
district  Judge  of  Cleveland  county,  the  Judg- 
es of  the  Supreme  Court,  G.  N.  Haskell,  Gov- 
emor,  and  Chas.  J.  West,  Attorney  General, 
are  defendants,  in  which  he  charges  these  de- 
fendants and  others  mentioned  therein  with 
a  conspiracy  to  Judicially  rob  him  of  certain 
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real  estate  In  Oklahoma  Oty,  and  In  connec- 
tion with  this  general  charge  of  coneplracy 
he  charges  them  with  robbery,  bribery,  per- 
jory,  and  namerona  other  offenses ;  that  the 
preparation  and  filing  of  said  pleading  was 
not  actuated  by  an  honest  purpose  to  pre- 
sent and  state  In  said  petition  any  Issuable 
or  triable  matters  of  fact  or  law,  but  was 
prepared  and  flled  maliciously  and  for  the 
purpose  upon  his  part  to  slander  and  libel 
said  defendants  and  bring  the  courts  of  ttils 
state,  and  the  Jndges  thereof,  and  the  oth- 
er  officers  mentioned  therein,  into  contempt, 
ridicule,  hatred,  and  malice,  and  to  Injure 
the  defendants  In  their  reputations  as  citi- 
zens and  public  officials.  Defendant  In  bis 
answer  adnUts  that  be  prepared  and  flled 
said  petition,  but  claims  that  the  statements 
and  allegations  therein  contained  are  true; 
that  he  flled  the  action  for  the  purpose  of 
recovering  the  lands  which  he  had  lost  by 
reason  of  the  acts  and  conduct  of  the  de- 
fendants, as  therein  stated;  and  that  the 
filing  of  said  petition  was  no  ndscondnct  up- 
on his  part,  nor  a  violation  of  any  of  fals  du- 
ties and  obligations  as  an  attorn^  and  coun- 
selor at  law,  and,  even  if  it  were,  he  can- 
not be  suspended  or  disbarred  on  account 
thereof  under  the  statutes  of  this  state. 

We  think  the  statements  and  aUegations 
of  the  second  and  fifth  subdlTistons  of  para- 
graph 2  of  the  spedflcatlon  of  charges  are 
sustained  by  the  testimony,  and  It  therefore 
becomes  pertinent  to  determine  whether  or 
not  the  conduct  npon  the  part  of  the  defend- 
ant, as  set  out  in  these  two  subdlTisions, 
justifies  his  suspension  or  disbarment  under 
the  statutes  of  this  state.  Section  266,  p. 
228,  Snyder's  1909  Compiled  Laws  of  Okla- 
homa, enumerates  three  causes  for  which  an 
attorney  may  be  suspended  or  disbarred. 
The  one  applicable,  if  at  all.  to  the  Acts  In 
this  case,  is  subdivision  8.  which  Is,  "For 
the  willful  violation  of  any  of  the  duties  of 
an  attorney  or  counselor."  Section  2B7,  p. 
227,  Snyder's  1909  Complied  Laws  of  Okla- 
homa, define  the  duties  of  attorneys.  The 
part  of  the  statute  applicable  to  the  case  at 
bar  Jb:  "Not  to  encourage  either  the  com- 
mencement or  continuance  of  an  action  or 
proceeding  upon  any  motive  of  passion  or 
Interest"  Section  255,  p.  220,  of  Snyder's 
1909  Compiled  Laws  of  Oklahoma,  prescribes 
the  oath  that  attom^s  and  counselors  at 
law  of  this  state  shall  take  In  open,  court 
The  part  of  the  oath  applicable  to  this  case 
is:  "You  shall  not  wittingly,  willingly  or 
knowingly  promote,  sue  or  procure  to  be 
sued,  any  false  or  nnlawfnl  suit,  or  give  aid 
or  consent  to  the  same;  yon  eihall  delay  no 
man  for  lucre  at  malkn,  bat  shall  act  In 
the  office  of  attome7  In  this  court  according 
to  your  best  learning  and  discretion,  with 
all  good  fidelity  as  well  to  the  court  as  to 
your  cUeat"  These  are  all  of  the  sections 
of  onr  statute  that  In  any  way  apply  to  the 
flaets  and  drcumstances  of  thla  case;  and. 
If  the  conduct  of  the  defendant  does  not 


come  within  these  loovlalons,  then  there  Is 
no  statutory  antiiorlty  tor  his  aaspaudon  or 
disbarment  upon  the  charges  brought  against 

him. 

T^e  pamphlet  or  book  referred  to  is  a  36- 
page  document,  with  defendant's  picture  on 
the  front  page*  A  mere  casual  reading  of 
this  pamphlet  by  one  familiar  with  ttie  judi- 
cial history  of  this  state  will  convince  him 
that  it  is  a  false,  malicious,  and  unwarrant- 
ed attack  upon  the  courts  and  the  jndges 
thereof  mentioned  and  referred  to  in  the 
publication.  It  bristles  with  malice  and 
hatred  from  start  to  finish,  and  was  pub- 
lished for  the  purpose  of  creating  an  ill  will 
and  prejudice  against  the  Supreme  Court 
the  inferior  courts,  and  the  Judges  thereof 
mentioned  therein.  The  pamphlet  ^ves  a 
detailed  history  of  the  proceedings  institut- 
ed by  defendant  in  the  district  court  of 
Oklahoma  county  to  recover  a  certain  iriece 
of  valuable  real  estate  located  in  Oklahoma 
City.  The  case,  or  some  phase  of  it  has 
been  before  three  or  four  district  judges  and 
as  many  special  judges  and  referees,  the  sa- 
verlor  and  county  judges  of  Oklahoma  coun- 
ty, and  the  regular  district  judge  and  epe- 
cial  Judge,  W.  J.  Jackson,  of  the  District 
court  of  Cleveland  county,  and  finally  reach- 
ed the  Supreme  Court  where  the  judgment 
of  the  district  court  of  Cleveland  county, 
was  reversed  and  a  new  trial  granted.  The 
publication  charges  every  judge,  special  or 
regular,  and  the  referees  to  whom  said  cause, 
or  some  phase  thereof,  has  been  referred, 
with  a  conspiracy  to  Judicially  rob  the  de- 
fendant of  the  piece  of  land  in  Oklahoma 
City,  and  in  furtherance  of  this  general  con- 
spiracy he  charges  them  with  bribery,  per- 
jury, and  other  crimes  and  misdemeanors 
too  numerous  to  mention.  Finally,  after  the 
case  got  into  the  Supreme  Court  even  thon^ 
.  he  secured  a  reversal,  he  takes  exception 
to  the  action  of  the  Supreme  Court  becanae 
they  did  not  render  a  judgment  In  his  ftvor 
on  the  merits  of  the  case,  and  then  proceeds 
to  accuse  them  with  bribery,  forgery,  per- 
jury, and  other  serious  charges.  The  publi- 
cation, upon  its  face,  Is  conclusive  of  the 
tftlseness  and  maliciousness  of  the  statoaenta 
theratn  contained.  It  would  take  too  mudi 
space  to  refer  to  tbe  various  charges  con- 
tained In  this  pamphlet  but  the  following 
paragraph  from  what  la  styled  tbe  "Intro- 
ductory" In  the  publicallcm  Is  a  fair  index 
to  the  contents  thereof:  "And  I  know  from 
a  bitter,  boycotted,  persecuted  experloice 
that  not  only  tiie  Supreme  Court,  hat  the 
Governor  (O.  N.  Haskell),  the  Attorn^  Go- 
eral,  four  district  judges,  two  dlattlcC  clerks, 
three  county  attomeysi  and  other  eonnty 
and  state  ofllcials  of  Oklahoma,  are  Impure 
and  guilty  of  many  high  crimes  and  misde- 
meanors in  office  for  irtiiCh  Qiey  can  and 
should  be  drivfioi  from  power  to  prison."  Up- 
on the  trial  of  Uie  case  the  defendant  offo^ 
ed  no  apology  for  ttie  pabUcatlon  of  the  doc- 
ument, but  asserted  that  the  statwnentB 
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UiereiD  contained  were  true.  Tbla  assertion, 
however,  was  made  In  his  pleadings,  and  not 
under  oath  In  open  court,  because  he  did 
not  see  proper  to  testify  In  his  own  behalf 
upon  the  hearing.  An  attorney  has  a  right 
to  criticise  the  courts  of  this  state,  so  long 
as  Ms  criticisms  are  made  in  good  faith  and 
in  respectful  language  and  with  no  design 
to  willfully  or  maliciously  misrepresent  the 
position  of  the  courts,  or  tend  to  bring  them 
into  disrepute  or  lessen  the  respect  due  them. 
Is  this  publication  a  criticism?  Certainly 
not  It  is  a  willful,  malicious,  outrageous, 
and  unwarranted  attack  upon  the  integrity 
of  the  courts  of  this  state  and  the  judges 
thereof,  with  the  sole  and  only  purpose  of 
creating  a  feeling  of  111  will  and  prejudice 
against  the  courts  of  this  state  and  lessening 
the  respect  due  them.  Freedom  of  speech 
Is  one  of  our  boasted  guaranties  of  liberty; 
but  even  this  right  should  be  curbed  when 
the  Integrity  of  the  courts  are  willfully  and 
maliciously  assailed.  The  court  has  the  in- 
herent ri{^t  to  protect  Itself  from  such  mali- 
cious attacks,  and  we  think  the  publication 
of  this  pamphlet  by  the  defendant  a  wlUfnl 
violation  of  his  duties  as  an  attorney  and 
counselor  at  law.  In  that  it  violates  that 
part  of  his  oath  as  an  attorney  which  pro- 
vide that  he  shall  act  in  the  office  of  an 
attorney  according  to  his  best  learning  and 
discretion,  with  all  good  fidelity  as  well  to 
the  court  as  to  his  client. 

Our  statute  undertakes  to  limit  the  grounds 
upon  which  an  attorney  may  be  suspended  or 
disbarred,  and  one  of  these  grounds  is  the 
willful  violation  of  ^ny  of  the  duties  of  an 
attorney  or  counselor.  The  statute  also  in 
a  general  way  defines  the  duties  of  an  at- 
torney, but  it'  In  no  sense  attempts  to  de- 
fine and  set  out  all  of  the  duties  of  an  at- 
tomey.  An  attorney  Is  an  officer  of  the 
court,  and  as  such  It  is  his  duty  not  merely 
to  observe  the  mle  of  courteous  demeanor 
In  open  court,  but  also  to  abstain,  out  of 
court,  from  all  Insnltlng  language  and  offen- 
slve  conduct  toward  the  judges  personally 
for  their  Judicial  acts.  4  Cyc.  908.  The 
oath  which  an  attorney  Is  reaolred  to  take 
befbre  being  permitted  to  practice  law  In 
the  courts  of  this  stato  Is  not  simply  to  be 
obedient  to  the  Constitution  and  laws  of  the 
state,  bnt  to  maintain  at  all  times  the  re- 
spect due  0ie  courts  of  Justice  and  Judicial 
officers  (Bradley  t.  Fisher,  80  IT.  &  [13 
Wall.]  835,  20  Ij.  Ed.  646;  In  re  Breen.  30 
Nev.  164,  93  Pac.  907),  and  for  a  violation 
of  these  duties  an  attorney  may  be  suspend- 
ed or  dlsbaired.  The  defendant  In  this 
cause  has  not  shown  the  proper  respect 
due  the  courts  of  this  stato  and  the  Judges 
thereof. 

[S]  In  the  petition  above  referred  to,  which 
the  defendant  prepared  and  filed  In  the  Dis- 
trict Court  of  Oklahoma  County,  he  reiter- 
ates, to  a  very  large  extent,  the  contents  of 
the  pamphlet  or  book,  and  In  fact  attaches 


the  pamphlet  to  the  petition  as  an  exhibit 
and  makes  it  a  part  thereof,  and  asks  Judg- 
ment against  the  defendants.  Including  the 
district,  superior,  and  county  Judges  of  Okla- 
homa county,  and  the  district  Judge  of  Cleve- 
land county,  and  the  members  of  the  Su- 
preme Court  and  others,  for  ¥250,000.  It 
is  insisted  by  counsel  for'  defendant  that  he 
canntit  be  suspended  or  disbarred  for  filing 
a  pleading  in  court  under  our  statutes.  This 
contention,  we  think,  Is  correct,  but  we  think 
the  petition  and  the  exhibit  are  competent 
evidence  to  be  considered  along  with  other 
evidence  in  the  case,  as  afiTecting  the  defend- 
ant's mental  and  moral  fitness  to  continue 
to  practice  law  before  the  courts  of  this 
state.  He  certainly  did  not  expect  to  re- 
cover a  Judgment  against  the  Judges  of  the 
Supreme  Court  'and  the  inferior  courts  of 
the  state.  He  evidently  sou^t  this  means 
to  harass  and  attack  the  courts  of  this  state 
and  the  Judges  thereof  with  the  hope  that 
he  might  Create  a  feeling  of  111  will  and  prej- 
udice against  them,  and  we  think  the  plead- 
ing, with  the  exhibit  attached  thereto,  are 
competent  evidence  upon  the  general  charge 
of  miscondnct  and  moral  fitness  in  the  speci- 
fication of  charges. 

[S]  The  Supreme  Court  of  this  state  has 
exclusive  power  to  admit  attorneys  to  prac- 
tice law  before  it  and  in  the  Inferior  courts 
of  the  state;  and,  this  being  true.  It  has. 
Independent  and  aside  from  the  statutory 
grounds  of  disbarment,  the  Inherent  power 
to  suspend  or  disbar  attorneys.  In  Te  Bx 
parte  Wall,  107  U.  S.  266,  2  Bnp.  CL  669, 
27  L:  Ed.  5S2 ;  Bradley  t.  Fisher,  13  Wall. 
336,  20  L.  Ed.  646;  4  Cyc.  906;  In  re  New- 
by,  76  Neb.  482,  107  N.  W.  850;  In  re  Bob- 
Inson.  48  Wash.  163,  02  Pac:  029.  16  U  K. 
A.  (N.  S.)  526,  16  Ann.  Gas.  416;  In  re 
Wilson,  79  Kan.  460,  100  Pac.  76;  In  re 
Dnrant,  80  Conn.  140,  67  Atl.  407,  10  Ann. 
Cas.  639;  In  re  Breen,  80  Nev.  164,  98  Pac. 
997;  In  re  Ebbs,  160  N.  O.  44,  68  S.  B. 
190,  19  Ll  B.  A.  (N.  S.)  892,  17  Ann.  Oas. 
602;  In  re  Thatcher,  80  Ohio  St.  492,  89 
N.  B.  30;  In  ra  Egan,  22  S.  D.  866,  U7  N. 
W.  874;  Danforth  t.  Egan,  23  S.  D.  48, 
119  N.  W.  1021,  130  Am.  St  Rep.  1030,  20 
Ann.  Oas.  418 ;  Underwood  v.  Oomiuon- 
wealth  (Ky.)  106  &  W.  151;  In  re  Simpson, 
9  N.  D.  379,  83  N.  W.  641;  State  ex  reL 
Atty.  Qen.  v.  Bnrr,  19  Neb.  603,  28  N.  W. 
261;  State  v.  Moaher,  128  Iowa,  82,  103 
N.  W.  106,  5  Ann.  Cas.  964. 

After  a  thorough  con^deratlon  of  all  the 
testimony  in  this  case,  we  are  of  the  opinion 
that  his  eondnct  Is  such  that  be  Is  not  a 
fit  and  proper  person  to  practice  law  in  the 
courts  of  this  state,  and  that  bis  license 
should  be  revoked. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  license  of  the 
defendant  to  practice  law  before  this  court 
and  the  inferior  courts  of  tills  state  be  and 
the  same  herebjr  Is  revoked,  and  fbrnt  the 
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costs  la  tUs  case  be  taxed  against  the 
plaliitur. 

JOHNSON  and  ZBVBLT,  Special  Judges, 
concur.  BUBFORD  and  HUBBKLL,  Spe- 
cial Judges,  dissent 

BURFORD,  Special  Judge  (dlssentliig). 
I  regret  that  I  am  unable  to  concur  In  the 
Judgment  pronounced  by  the  majority  of  the 
court  In  my  Judgment  tbe  defendant  Sul- 
livan Is  not  a  fit  or  proper  person  to  engage 
In  tbe  practice  of  law  In  tbe  state  of 
Okahoma,  but  I  cannot  come  to  tbe  con- 
clusion tbat  under  tbe  laws  in  force  In  tbls 
state  tbere  is  authority  for  disbarment 

The  charges  against  defendant,  when  re- 
duced to  their  ultimate  ccracluslon,  charge 
him  with  being  mentally  and  morally  unflt 
to  engage  In  tbe  practice  of  law.  Tbls 
charge  la  based  upon  the  publication  of  two 
certain  pamphlets  reflecting  in  the  most  bit- 
ter and  malicious  way  upon  tbe  various 
courts  of  this  state.  Sufficient  substance  of 
these  pamphlets  Is  set  out  in  tbe  majority 
opinion  of  tbe  court  Assuming  with  tbe 
court  that  tbe  publication  of  these  pamphlets 
within  the  period  of  limitation  and  their 
falsity  have  been  properly  established,  I 
yet  cannot  conclude  that  they  constitute 
proper  grounds  for  disbarment  Section  266 
of  Snyder's  Statutes  provides  In  part:  "The 
following  are  sufficient  causes  for  suspraslon 
or  revocation:  First,  when  he  has  been  con- 
victed of  a  felony  under  the  laws  of  Okla- 
homa, or  a  misdemeanor  InTOlring  moral 
turpitude,  in  either  of  which  cases  tbe  rec- 
ord of  convlcti<ni  Is  conclusive  eTidenc& 
Second,  when  he  is  guilty  ct  a  willful  dls- 
obedioice  or  TiolaUon  of  a.vy  order  of  the 
coort  requiring  falm  to  do  or  forbear  any  act 
connected  with  or  in  the  line  ot  bis  profes- 
sion. Third,  for  tbe  willfiil  vlolaUon  of  any 
of  the  duties  of  an  attorney  or  conns^or: 
Provided,  that  whenever  any  act  Is  done 
by  the  attoniey  for  an  honest  purpose  or 
wltb  the  intent  to  discover  tbe  truth  In  some 
matter  heretofore  beli^  litigated  and  pending 
in  any  tribanal  at  the  time  tbe  acta  were 
done,  or  to  prevent  litigation,  tben  they 
Bball  not  be  grounds  for  revocation  or  suspen- 
sion of  the  attom^'s  license.  The  filing 
of  any  pleading  or  exhibit  In  court  shall 
not  be  cause  for  suspension  or  revocation 
of  the  attorney's  license,  but  may  be  punish- 
ed as  a  contempt  and  according  to  the  laws 
governing  proceedings  in  contempt  cases. 
An  attorney's  licente  shall  not  be  revokrd  or 
suspended  for  any  cause  or  in  any  manner 
except  as  provided  in  this  chapter  of  the 
statutes  of  this  state  as  amended  by  th4s 
act."  It  la  not  charged  that  tbe  defendant 
has  been  convicted  of  a  felony  or  a  misde- 
meanor Involving  moral  turpitude.  It  Is 
not  charged  tbat  he  has  been  guilty  of  any 
willful  disobedience  or  violaUon  of  any  order 
of  court  The  charges,  therefore,  cannot  be 


<OkI. 

brous^t  under  the  first  or  second  subdivi- 
sion of  the  statute^  Has  he  been  guilty 
under  the  tblrd  subdivision,  to  wit,  of  any 
willful  violation  of  the  duties  of  an  attorney 
or  counselor?  These  duties  are  specifically 
set  out  in  section  257  of  Snyder's  Statutes, 
as  follows:  "(1)  It  is  the  duty  of  an  attor- 
ney and  counselor  while  in  the  presence  of 
the  courts  of  justice  or  In  the  presence  of 
Judicial  officers  engaged  in  the  discharge  of 
Judicial  duties,  to  maintain  the  respect  due 
to  the  said  courts  and  Judicial  officers,  and  at 
all  times  to  ob^  all  lawful  orders  and  writa 
of  the  court  ^  To  counsel  and  maintain 
no  actions,  proceedings  or  defenses,  except 
those  which  ain>ear  to  blm  legal  and  Just 
exc^  tbe  defense  of  a  person  charged  with 
a  public  offense.  (jS)  To  en^Ioy  for  the 
purpose  of  maintaining  tbe  causes  confided 
to  him  such  means  only  as  are  <»nslsteat 
with  tmth  and  never  to  seek  to  mislead 
the  Judges  by  any  artifice  or  false  statements 
of  facts  or  law.  (4)  To  maintain  inv1(riate 
tbe  confidence,  and,  at  any  peril  to  himself, 
to  preserre  the  secrets  of  his  client  (6)  To 
abstain  from  all  offensive  personalities,  and 
to  advance  no  fact  prejudicial  to  the  honor 
or  reputation  of  a  par^  or  witness  unless 
required  by  the  Justice  of  tbe  cause  with 
which  he  la  charged.  (6)  Not  to  encourage 
either  the  commencemwt  or  continuance  of 
an  action  or  proceeding  from  any  motive 
of  passion  or  interest  (7)  Never  to  reject 
for  any  consideration  personal  to  himself 
the  cause  of  tbe  defenseless  or  the  oppress- 
ed." I  cannot  conceive  that  the  publication 
of  a  pamphlet  outside  of  court  which  makes 
unwarranted  refiections  upon  the  courts  and 
the  officers  thereof  can  be  construed  to  come 
under  any  of  tbe  seven  subdivisions  of  the 
duties  of  an  attorney  as  specified  in  the  stat- 
ute. The  defendant  has  perhaps  failed  to 
maintain  the  respect  djie  to  courts  and 
judicial  officers,  but  this  failure  was  not 
charged  or  proven  to  be  In  the  presence  of 
any  court  and  tbe  statute  qieclflcally  limits 
tbe  application  of  snch  language  to  conduct 
In  the  ivesenoe  of  judicial  officers.  The 
majority  of  the  court  seem,  to  plan  tin 
aUeged  misoondnot  of  tbe  defendant  nndw 
the  sub^vlslon  "not  to  encourage  either  tbe 
commencement  or  continuance  of  an  action 
or  proceeding  upon  any  moUve  of  passion  or 
Interest"  I  cannot  agree  tbat  the  publica< 
tlon  and  drculatlw  of  this  pamfdilet  en- 
couraged the  commencement  or  continuance 
of  any  action  or  proceeding.  It  Is  <Aarged 
that  such  pamphlet  was  filed  In  tbe  district 
court  of  Oklahoma  county,  attached  as  an 
exhibit  to  a  pleading.  Section  266  expressly 
provides  that  the  filing  of  a  pleading  or  ex- 
hibit shall  not  be  cause  for  suspension  or 
revocation  of  an  attorney's  license,  and  I 
cannot  conclude  that  the  publication  and 
circulation  of  tbls  pamphlet  outside  of  court 
would  In  any  way  have  affected  the  com* 
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mencement  or  coctlDuaoce  of  any  action  or 
proceeding  whatsoever. 

I  am  forced  to  the  condnston,  therefore, 
that  the  defendanfa  conduct  doea  not  con- 
Btitnte  a  violation  of  any  of  the  dntlea  of  an 
attorn^  aa  preacrlbed  by  onr  statvtea,  and 
that,  tbertfore,  nrither  of  the  three  statu- 
tory cansea  of  dlabarment  have  been  proven 
ftgabist  Mm.  Nor  can  I  agree  with  the  court 
that  t^  Inherent  power  ezlata  in  the 
Supreme  Court  to  dlabar  an  attorn^  few 
other  than  the  grounds  laid  down  in  the  atat- 
ute.  Undoubtedly,  at  common  law,  Inherent 
pown  existed  In  conrta  of  record  to  anspend 
or  disbar  the  attomeya  practicing  before 
such  court  when  the  power  of  admission  was 
vested  in  the  court  exercising  the  power  of 
disbarment  Undoubtedly,  at  common  law, 
the  pabllcation  of  a  false  and  malicious 
pamphlet  reflecting  upon  the  courts,  as  does 
the  one  In  the  case  at  bar,  would  constitute 
proper  grounds  for  disbarment.  Perhaps 
the  weight  of  authority  Is  to  the  effect  that, 
where  statutes  have  been  passed  merely  de- 
claring what  shall  be  grounds  for  disbar- 
ment without  any  prohibition  therein  con- 
tained, the  courts  may  continue  to  exercise 
the  Inherent  power  of  disbarment  for  causes 
other  than  those  named  In  the  statute  upon 
the  principle  and  assumption  that  the 
grounds  named  by  tbe  statute  are  not  In- 
tended to  be  exclusive.  But  our  statute 
specifically  provides  that:  "An  attorney's 
license  shall  not  be  revoked  or  suspended 
for  any  cause  or  In  any  manner  except  as 
provided  In  this  chapter  of  the  statutes  of  this 
state  as  amended  by  this  acL"  I  have  been 
unable  to  find  a  single  adjudicated  case  that 
goes  so  far  as  to  hold  that  such  a  statute 
may  be  swept  aside  and  declared  Invalid 
and  the  court  proceed  to  exercise  tbe  power 
of  disbarment  which  f<»merly  inhered  in 
It  A  few  caaea  touching  upon  tills  subject 
will  be  noted. 

In  the  case  of  In  re  Lambuth,  18  Wash. 
478,  51  Pac.  1071,  dted  In  the  case  of  In  re 
Robinson,  48  Wash.  ICS,  9Z  Pac.  029,  15  U 
R.  A.  (N.  S.)  520.  15  Ann.  Cas.  415.  the  court 
speaking  of  the  power  of  disbarment,  says: 
"But  power  to  strike  from  tbe  rolls  is  in- 
herent in  the  court  Itself.  No  statute  or  rule 
is  necessary  to  authorize  the  punishment  in 
proper  cases.  Statute*  and  rules  may  reg- 
fUate  the  potoer,  but  they  do  not  create  It" 
It  tlie  statute  may  regulate  the  power  of 
this  conrt  ttien  it  is  apparent  that  tbe  Jjeg- 
islature  has  in  as  strong  language  as  could 
be  used  limited  the  power  to  disbar  to  the 
causes  named  In  the  statute. 

In  Be  Peyton,  12  Kan.  404,  Judge  Valen- 
tine Bays  that  the  power  to  disbar  "Is  a 
necessary  incident  to  the  proper  adminis- 
tration of  Justice;  that  it  may  be  exerdaed 
wltbont  any  qiecial  statutory  authority,  and 
in  all  proper  cases,  imlMa  poatttvdif  pro- 
hOtted  fty  ttatute."  Hero  the  Judge,  even 
while  asserting  the  inherent  power  of  tbe 


court,  rect^nisefl  the  power  of  thb  Legisla- 
ture to  prohibit  the  exercise  of  it 

In  Be  Smith,  73  Kan.  743,  86  Pac  684,  the 
Si^irane  Court  of  Kanaai^  in  declaring  that 
a  court  may  punish  for  causes  other  than 
those  oiumerated  in  tbe  statute,  shows  the 
reason  of  the  rule:  **Aa  will  he  observed,  the 
statute  does  not  provide  ilMt  tlie  only  ca««et 
for  which  the  license  of  an  attmney  may  be 
revoked  or  suspended  are  those  sptodfled  In 
the  statute,  nor  does  It  undertake  to  limit  the 
common-law  power  of  the  courts  to  protect 
Itsdf  and  the  public  by  excluding  those 
who  are  unfit  to  assist  In  the  administration 
of  the  law.  It  merely  providea  that  cotaln 
causes  shall  be  deemed  sutHclent  for  the 
revocation  or  suspension  of  an  attorney's 
license."  In  this  state  the  Legislature  has 
prescribed  the  otUy  cau»e»  for  whidi  a 
license  may  be  revoked  or  suspended. 

In  Be  Mills,  1  Mich.  302,  where  It  is  held  that 
the  statutory  grounds  are  not  exclusive,  the 
court  In  discussing  the  statute  says:  "That  the 
Legislature  never  Intended  to  withhold  from 
our  courts  the  exercise  of  a  power  so  neces- 
sary to  preserve  the  administration  of  justice 
from  pollution,  and  the  public  from  Imposi- 
tion." In  this  stete,  on  the  contrary,  the 
Legislature  has  expressly  said  that  it  In- 
tended to  withhold  this  power. 

In  Delano's  C&se.  58  N.  H.  0,  42  Am.  Rep. 
556,  the  court  says  that  the  act  of  the  Leg- 
islature was  not  intended  to  be  exclusive. 

In  State  v.  McClaugherty,  33  W.  Va.  250, 
10  S.  E.  407,  the  court  holds  that  the  statute 
there  in  force  la  applicable  only  to  a  proceed- 
ing for  diEd)arment  whereas  tbe  proceeding 
being  considered  was  one  for  suspension. 

In'  Bar  Association  v.  Greenhood,  168 
Mass.  160,  46  M.  E.  668,  the  court  holds  that, 
there  being  no  prohibition  in  the  statute,  the 
grounds  therein  set  up  will  not  be  held  to 
be  exclusive. 

Similar  adjudications  may  be  found  in 
Sanborn  v.  Kimball,  64  Me.  140;  Serfass' 
Case,  116  Pa.  455.  0  Atl.  674;  State  v.  Geb- 
hardt  87  Mo.  App.  642,  and  others. 

In  no  case  which  I  have  been  able  to  ex- 
amine has  the  court  held.  In  the  face  of  a 
prohibition  such  as  is  contained  In  our  stat- 
ute, that  the  Inherent  power  of  the  court  to 
disbar  continued.  On  the  other  hand,  in  Ex 
parte  Yale,  24  CaL  24S,  85  Am.  Dec.  62,  the 
court,  speaking  of  attorneys  and  their  duties, 
said:  'The  manner,  terms,  and  conditions 
of  their  admission  to  practice,  and  of  their 
continuing  in  practice,  as  well  as  their  pow- 
ers, dntlea,  and  privileges,  aro  ivoper  sub- 
jects of  leglalative  control  to  the  same  ex- 
tent and  subject  to  tile  same  Umltetlons  as 
In  the  case  of  any  other  profession  or .  busi- 
ness that  is  CKated  or  regulated  by  Bta^ 
ute;" 

In  Be  Collins,  147  Gal.  IS,  81  Paa  222,  the 
court  said:  "Whatever  the  rule  may  he  In 
the  absence  of  statutory  regulations  aa  to 
the  power  of  courts  to  deprive  attorn^ 
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of  their  license  for  causes  whicb,  In  the 
judgment  of  the  court,  may  warrant  that 
action,  we  are  satisfied  that,  when  the  Leg- 
islature has  specified  the  acts  for  which  an 
attorney  may  be  disbarred  or  suspended,  the 
court  is  not  authorized  to  act  for  other  caus- 
es, or  warranted  in  iuTofclng  an  asserted  im- 
plied power  to  amove  for  causes  not  speci- 
fied in  the  statute;  that  the  Legislature  has 
the  power  to  regulate  the  causes  for  which 
a  disbarment  or  suspension  of  an  attorney 
may  be  had;  and  that  the  courts  are  bound 
by  this  regulation  and  the  limitation  it  Im- 
posea" 

In  Re  Eaton,  4  N.  D.  514,  62  N.  W.  597, 
the  court  said:  "Where  the  statute  enumer- 
ates grounds  for  disbarment  of  an  attorney, 
no  other  ground  can  be  considered  by  the 
court" 

To  the  same  effect  Is  Ex  parte  Schenck,  65 
N.  0.  353;  State  v.  Byrkett,  4  Ohio  Dec  89; 
Ex  parte  Smith,  28  Ind.  47;  Eane  v.  Hay- 
wood. 66  N.  C.  1 ;  Ex  parte  Trlppe,  66  Ind. 
531. 

Both  under  principle  and  authority  I  am 
unwilling  to  concede  the  power  of  this  court 
to  sweep  aside  the  specific  language  of  the 
Legislature  acting  upon  a  matter  which  I 
believe  to  be  within  Its  power.  It  is  to  be 
regretted  that  such  a  law  Is  upon  our  stat- 
ute books;  but,  finding  it  there,  In  my  judg- 
ment the  courts  must  leave  the  remedy  to 
the  people  and  the  Legislature  rather  than 
to  their  own  power.  E>en  under  the  statute 
as  it  exists,  the  (acts  alleged  In  the  petition 
for  disbarment  constitute  a  crime  of  which 
the  defendant  might  regularly  have  been  In- 
dicted and  convicted,  and  such  conviction 
would  have  operated  as  a  conclusive  ground 
for  disbarment  in  this  court 

I  am  therefore  forced  to  dissent  from  the 
Judgment  of  the  court  that  the  defendant 
be  disbarred. 

On  Application  for  Rehearing. 

ZEVELT,  Special  Chief  Justice.  The  re- 
spondent was  tried  before  this  court  com- 
posed of  five  special  justices  upon  the  charge 
of  uttering  a  document  defiamatory  of  and 
grossly  disrespectful  to  the  five  regular  jus- 
tices of  this  court  He  was  adjudged  guilty 
and  disbarred  from  practice,  and  he  now 
files  an  application  for  rehearing  based  on 
13  several  grounds,  which  will  be  discussed 
seriatim. 

1  and  9.  It  Is  contended  by  respondent  that 
his  right  to  practice  his  profession  ps  an  at- 
torney Is  property,  and  that  under  the  due  pro- 
cess of  law  provision  of  the  Constitution  he 
could  not  be  deprived  of  such  property  with- 
out a  jury  trial.  Conceding  for  the  sake  of 
argument,  without  deciding,  that  this  profes- 
sional capacity  Is  property,  a  jury  is  not  In- 
dispensable in  a  trial  for  disbarment  That 
he  is  not  entitled  to  a  jury  has  been  ex- 
pressly decided  by  the  highest  authority, 
which  we  are  content  to  follow.   Ex  parte 


Wall,  107  U.  S.  265,  2  Sup.  Ct.  569,  27  L.  Ed. 
552,  562;  Davis  v.  State,  92  Tenn.  643,  23 
S.  W.  62;  m  re  Goodrich,  79  111.  148;  In  re 
Shepard,  109  Mich.  633,  67  N.  W.  972.  Nor 
are  we  aware  of  any  authority  in  conflict 
with  this  view. 

2  and  3.  If  the  bar  commission  is  not  a 
legal  entity,  its  relator  Ben  Williams  must 
he  deemed  sole  complainant.  As  he  is  a 
natural  person  capable  of  making  the  com- 
plaint, it  Is  Immaterial  wheth^  he  or  the 
bar  commission  Is  to  be  deemed  the  com- 
plainant But  this  is  not  technically  a  suit 
by  the  complainant;  the  only  purpose  of  re- 
quiring a  complainant  at  all  Is  to  have  a 
moral  sponsor  for  the  charges  who  shall  be. 
respmudble  for  coats  if  cast  therefor.  Nor 
is  It  material  whether  the  committee  pre- 
senting the  charges  had  authority  to  present 
them  from  any  other  person  or  body.  Fair- 
field V.  Taylor,  60  Conn.  14,  22  Atl.  442,  13 
U  R.  A.  769.  In  that  case  the  court,  by 
Andrews,  G.  J.,  said:  "It  was  the  duty  of 
the  attorney  if  they  knew  of  unprofessiim- 
al  conduct  by  the  appellant  or  any  other  at- 
torney, to  twing  it  to  the  att^tion  (tf  the 
court  An  appointment  by  the  bar  to  do 
that  whicb  It  was  their  duty  to  do  wlOiout 
any  aj^intmoit  could  give  them  no  added 
authority.  Nor  waa  any  such  appointment 
necessary  to  give  the  court  Jurisdiction. 
The  court  miglit  stunmon  the  appellant  to  a 
hearing  uptm  any  Information  It  had  that 
it  de^ed  worthy  of  credit,  whether  It  came 
from  lawyers  or  laymen.  The  manner  in 
wUch  the  proceeding  should  be  conducted,  so 
that  It  be  without  oinvession  or  injustice, 
was  for  the  court  Itself."  Ex  parte  Wall,  107 
U.  a  266.  2  Sup.  Ot  069,  27  U  Ed.  552. 

4.  It  Is  cmaplained  that  the  Supreme 
Court  does  not  appear  to  have  ordered  the 
filing  of  the  charges,  lliere  Is  no  merit  in 
this  contention  especially  at  this  late  day. 
The  court  has  taken  Jurisdiction  of  the 
charges  and  had  a  trial,  which  Is  a  sufficient 
authorization  for  all  practical  purposes.  The 
lack  of  a  prior  formal  authorization  works 
no  prejudice  to  defendant  even  If  one  was 
necessary,  which  we  do  not  decide.  If  this 
objection  is  worthy  of  consideration  at  all. 
It  should  have  been  lnter[>osed  in  limine. 

5  and  6.  These  grounds  complain  that  the 
complaint  Is  brought  by  Ben  Williams  on  be- 
half of  the  bar  commission,  and  that  the 
charges  are  sworn  to  by  one  Stringer.  It  Is 
not  essential  to  Jurisdiction  to  hear  this  case 
that  the  original  petition  should  be  sworn 
to.  Even  If  necessary  to  be  sworn  to,  the 
oath  of  Stringer  was  enough,  though  upon 
Information  and  belief.  In  re  Shepard,  109 
Mich.  633,  67  N.  W.  972.  Nor  was  the  objec- 
tion asserted  In  limine,  as  it  should  have 
been  to  be  available. 

[7]  7.  The  contention  that  the  guilt  of  the 
reispoudeut  should  be  proven  beyond  a  rea- 
sonable doubt,  as  in  criminal  cases.  Is  not 
sound.  "In  the  case  of  Ex  parte  Wall,  107 
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U.  S.  266  12  Sup.  Ot  089.  27  U  Bd.  662], 
tbe  SiWEflme  Court  In  speaking  of  tUa  ques- 
tion Mid:  The  proeeeding  is  in  Its  nature 
civil,  and  collateral  to  any  criminal  proeecn- 
tloa  by  indlctmoit  Tbe  proceeding  is  not 
for  the  purpose  of  punlalunent,  but  tor  the 
purpose  of  preaerring  the  courts  of  Justice 
from  the  official  ministration  of  persons  un- 
fit to  ^actice  in  them.'  In  the  case  of  Peo- 
ex  reL  Shufddt  t.  Barto.  66  111.  28^ 
the  Supreme  Court  o£  that  states  with  refer- 
ence to  sudi  a  proceeding,  said:  The  re- 
spondent, in  express  terms,  denies  the  charge 
abiblted  against  him,  and  to  overcomo  this 
express  doilal  there  ongiA  to  be  reaulred 
more  tiian  a  mere  iwepcmderance  of  eridence. 
A  diarge  so  grave  in  Its  character,  and  so 
fSntal  in  its  consequoices,  oug^t  certainly  to 
be  proved  by  what  the  law  dffliominates  a 
clear  preponderance  of  the  evidence.'  These 
courts  recogolze  In  tbls  rule,  as  vre  believe, 
that  the  proceeding  is  a  civil  on^  and  not  a 
Griminal  one."  In  re  Brown,  2  Okl.  690,  39 
Faa  469. 

[I]  8  and  12.  Nor  Is  the  offense  with  whidi 
respondent  was  cbar^  barred  by  limita- 
tions. While  there  may  be  some  classes  of 
offenses  which  may  be  barred  by  llmltRttons, 
this  is  Dot  one  of  them.  In  speaking  of  a 
similar  charge  against  an  attorney  for  dis- 
respectful conduct  towards  the  court,  the 
Supreme  Court  of  California  said:  "As  to 
tbe  objection  made  that  tbe  offenses  charged 
are  barred  by  the  statute  of  limitations,  It 
appears  that  the  acts  complained  of  were 
committed  some  three  years  since.  We  do 
not  understand  that  a  charge  of  this  kind 
can  be  barred  by  tbe  statute  of  limitations, 
or  that  it  should  be,  under  any  circumstanc- 
es. The  fullest  opportunity  shonld  be  given 
to  investigate  tbe  conduct  of  an  attorney 
who  is  charged  with  a  violation  of  his  du- 
ties as  such;  and  while  this  court  might  not 
be  willing  to  disbar  or  suspend  an  attorney 
if  it  ap];>eared  that  there  had  been  unrea- 
Bonal^le  delay  in  the  presentation  of  the 
charges,  so  that  a  fair  opportunity  could  not 
be  bad  for  procuring  the  witnesses  and  meet- 
ing the  accusation,  we  are  not  prepared  to 
say  as  a  matter  of  law  upon  this  demurrer 
that  the  accusation  is  barred  ^ther  by  the 
express  terms  of  the  statute  of  limitations 
or  by  analogy."  In  re  Lowenthal,  78  Cal. 
427,  21  Pac  7.  This  court  In  the  case  of  In 
re  Mosher,  24  Okl.  61,  102  Pac.  705,  24  L. 
R.  A.  (N.  S.)  530,  20  Ann.  Cas.  209,  quoted 
the  language  of  the  California  court  with  ap- 
proval when  discussing  the  Identical  statute 
of  limitations  now  Invoked  by  respondent 

Thwe  has  not  been  dted  to  us,  and  we 
doubt  that  there  can  be  found,  any  authority 
sustaining  a  plea  of  statute  of  llmltatlotts 
to  a  proceeding  for  disbarment  upon  tbaxgeB 
at  conduct  disrespectful  to  the  court  The 
aathorittes  rather  sustain  the  contention 
that  the  courts  have  inherent  power  to  pro- 
tect th^  own  dignity  and  enforce  respect 


and  punl^  disrespect  from  the  attorneys 
pracUclng  therein.  Ke  Brown,  2  Okl.  690,  89 
Pac.  469;  In  re  Goodrich,  79  IlL  148;  Beene 
V.  State,  22  Ark.  157.  "It  Is  a  general  rule 
that  the  Legislature  is  powerless  to  Interfere 
with  the  Jurisdiction,  functions,  or  Judicial 
powers  confwred  by  the  Constitution  upon 
a  court,  nor  can  it  diminish,  enlarge,  trans- 
fOT,  or  otherwise  infringe  upon  the  same." 
U  Cyc  706.  "While  the  stetotes  of  many  of 
the  states  authorize  the  suspension  or  re- 
moval of  attorneys  upon  specified  grounds, 
it  has  goiarally  been  held  that  such  statutes 
do  not  restrict  the  general  powers  of  tbe 
court  over  attorneys,  who  are  its  officers, 
and  that  tliey  may  be  removed  for  other  than 
statutory  grounds." 

Our  own  Constitution  emphasizes  the  in- 
dependence of  the  three  great  departmento  of 
government,  each  from  the  other,  by  section 
1  of  article  4,  reading  as  follows:  "Section 
1.  The  powers  of  the  government  of  the  state 
of  Oklahoma  lAkall  be  divided  into  three  s^ 
arate  d^Mutmento:  The  legislative,  execu- 
tlve^  and  Judh^l ;  and  except  as  provided  in 
this  Constitntlon,  the  l^slative,  executive, 
and  Judidal  d^rtmmtS  of  government  shaU 
be  sqiarate  and  distinct,  and  nether  shall 
«erclse  the  powers  properly  belonging  to 
either  of  tbe  others."  It  may  be  difficult  to 
lay  down  any  general  rule,  applicable  to  all 
cases,  defining  the  exact  boundaries  between 
the  power  of  tbe  courts  established  by  the 
Constitution  and  the  power  of  the  Leglda- 
ture  wttb  reference  to  the  admission  to 
practice  and  disbarmoit  of  attorney^  who 
are  ctfOcers  of  the  courts.  Tbese  may  be  a 
broad  fidd  of  operation  tor  iwopw  legislative 
enactment  upon  this  subject  without  Oh 
croaching  upon  tbB  inherent  powers  of  the 
court  to  protect  ite  own  dignity  from  con- 
temptuous assault  Tb6  Legislature,  In  creat- 
ing statutory  offiaises  meriting  disbarment 
may  concrtvably  prescribe  pmpee  rules  of 
lindtation,  eQ)eclally  in  courts  of  statutory 
creation.  Without  attempting  to  decide  any- 
thing but  the  pendbig  case,  we  lay  down  the 
prindple  tlut  the  Legislature  has  no  power 
to  fix  a  llmitatton,  either  as  to  time  ox  up- 
on the  power  of  this  court,  ttiat  could  be  set 
up  In  bar  of  this  prosecution.  It  would  be 
IntotwaUe  if  the  attorneys,  who  are  txBlcen 
of  the  court,  could  treat  tl^  court  with  pro- 
nounced disrespect  and  be  immune  fftmi  dis- 
barmrat  by  reaB(m  of  the  lapse  of  short  time 
or  other  technicality.  This  court  Is  one  estab- 
lished by  the  Constitution,  and  it  is  not  comr 
potent  tor  the  Legislature  to  abolish  it  di- 
rectly or  indirectly,  nor  can  it  take  away 
from  this  court  those  powers  wUch  inhere 
in  similar  courts  at  common  law  and  wbldk 
vested  In  It  by  virtue  of  ite  very  establldk- 
ment  by  the  Ctmstitntion.  If  it  were  com- 
petott  for  tbe  Lq^slature  to  omct  that  sndi 
oftenses  could  not  be  punished  tqr  disbar- 
ment after  one  year,  tliey  could  put  a  lUnita- 
tlon  of  cme  day  as  wdl,  and  thus  practically 
abolish  the  Inherent  poww      the  court  to 
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protect  itself  from  farther  assaults  by  dls- 
reepectfnl  practitioners.  We  cannot  admit 
that  the  L^slature  has  power  to  encroach 
upon  the  inherent  constitutional  powers  of 
this  court,  and  are  persuaded  that  by  the 
enactment  of  the  act  of  limitation  Invoked  in 
this  case  the  Legislature  had  no  Intention  of 
giving  the  statute  such  an  application  as 
would  so  encroach. 

Even  If  the  Legislature  had  the  power  and 
Intended  the  act  of  limitation  to  apply  to 
charges  of  disbarment  for  condnct  disrespect- 
ful to  the  courts,  It  may  well  be  doubted 
whether  it  would  apply  In  the  present  case. 
The  act  complained  of  was  a  case  of  the 
publication  of  a  document  In  Its  nature  gross- 
ly libelous  of  the  regular  members  of  this 
conrt  So  long  as  the  document  remained  in 
circulation,  It  was  a  continuous  oETense 
agaiDst  the  dignity  of  this  court,  and  the 
offense  cannot  be  said  to  be  ended  within 
the  meaning  of  an  act  of  limitation  so  long 
as  It  Is  outstanding,  unsnppressed,  and  un- 
atoned  for.  The  first  utterance  of  the  of- 
fensive matter  may  constitute  offense  suffi- 
cient to  merit  punishment,  but  its  continuoos 
remaining  in  the  state  of  offense  Is  none  the 
less  an  affront  to  the  dignity  of  the  court 
It  would  be  possible,  if  defendant's  conten- 
tion Is  correct,  to  give  wide  circulation  in 
remote  localities  to  a  libelous  document 
grossly  disrespectful  to  the  court  which 
might  Impair  the  usefulness  of  the  court, 
and  yet  not  be  punishable  because  not 
brought  to  the  court's  att^tlon  within  the 
short  period  of  limitation.  The  affront  to 
the  court's  dignity  and  the  tendency  to  Im- 
pair Its  usefulness  and  to  weaken  the  con- 
fldeice  of  the  people  in  It  by  means  of  the 
libel  tak»  place  whether  the  court  knew  of  it 
rC  not,  and  the  power  of  the  court  to  protect 
itself  &om  such  Indignities  should  not  be 
made  to  depend  upon  the  fact  or  quickness 
of  discovery  of  It  The  court  should  not 
tolerate  at  its  bar  anybody  who  Is  now  dis- 
respectful or  has  at  any  time  In  the  past 
been  guilty  of  disrespectful  conduct  not  ful- 
ly excused  or  punished. 

[t]  For  the  reasons  Just  stated,  we  must 
also  overrule  the  contention  that  the  court 
Is  limited  in  its  disciplinary  powo-  to  the 
grounds  and  remedies  indicated  by  statute. 
The  statutory  provisions  are  wise,  bat  are 
merely  cumulative,  and  do  not  Impair  the 
Inherent  constitutional  power  of  the  court 
to  deal  with  such  contempts  in  a  proper, 
though  nonstatutory,  way.  In  Wyoming  an 
attorney  was  charged  with  applying  vUe 
epithets  to  the  court  out  of  its  hearing  and 
the  defendant  was  disbarred.  The  court, 
per  Lacey,  C.  J.,  said :  "Our  statute  provides 
that  this  court  *may  revoke  or  suspend  the 
license  of  any  attorney  or  counselor  at  law 
to  practice  therein,  •  •  •  fifth,  for  the 
willful  violation  of  any  of  the  duties  of  at- 
torney or  counselor,'  The  statute  does  not 
define  the  duties  of  an  attorney  or  counselor. 
We  Iian  alao  a  general  atatnte  adopting  the 


'common  law  of  England,  as  modified  by 
Judicial  decision,'  and  expressly  providing 
Uiat  that  common  law  'shall  be  considered 
as  of  full  force  until  repealed  by  legislative 
authority.'  Comp.  Laws,  p.  193,  |  1.  The 
duties  of  an  attorney  In  this  territory  are 
therefore  the  same  as  under  the  common 
law,  his  first  duty  being  to  the  court  of 
which  he  Is  an  officer.  "The  obligation  which 
attorneys  impliedly  assume,  if  they  do  not 
by  express  declaration  take  upon  themselves, 
when  they  are  admitted  to  the  bar.  Is  not 
merely  to  be  obedient  to  the  Constitution  and 
laws,  but  to  maintain  at  all  times  the  respect 
due  to  courts  of  Justice  and  Judicial  officers. 
This  obligation  Is  not  discharged  by  merely 
observing  the  rules  of  courteous  demeanor 
In  open  court,  but  It  includes  abstaining  out 
of  court  from  all  insulting  language  and  of- 
fensive conduct  towards  the  Judges  person- 
ally for  their  Judicial  acts.*  Bradley  v.  Fish- 
er, 13  WaU.  335,  at  page  355  (20  L.  Ed.  646). 
The  fountain  of  the  power  of  the  courts  to 
remove  attorneys  as  exercised  at  common 
law,  Is  St  4  Henry  IV,  c.  18,  which  is  as 
follows :  'And  if  any  such  attorney  be  here- 
after found  notoriously  In  any  default  of 
record  or  otherwise  he  shall  forswear  the 
court  and  never  after  be  received  to  make 
any  suit  in  any  court  of  the  king.  They  that 
be  good  and  virtuous  and  of  good  fame 
shall  be  received  and  sworn  at  the  discretion 
of  the  Justices,  and,  it  they  are  notoriously 
In  default,  at  discretion  may  be  removed 
upon  evidence  dther  of  record  or  not  of 
record.'  it  seems  to  us  that  the  power  to  re- 
move under  our  statute  and  the  causes  suffi- 
cient for  removal,  are  as  broad  and  com- 
prehensive as  at  common  law.  Further,  so 
far  as  questions  now  arising  in  this  case  are 
concerned,  there  Is  nothing  in  our  statute, 
either  expressly  or  by  Implication,  repealing 
the  common  law."  In  re  Brown,  3  Wyo.  121, 
4  Pac.  1085,  1087,  1088. 

10.  In  this  tenth  ground  for  the  motion 
for  rehearing  defendant  says:  "That  the 
record  and  undisputed  evidence  in  this  case 
shows  that  defendant  was  arrested  for  libel- 
ing the  courts  and  Judges  here  complained 
of  and  In  the  book  here  complained  of,  and 
his  case  was  set  for  trial  before  a  Jury  on 
October  11,  1910,  in  the  county  court  of  Ok- 
lahoma county,  and  these  courts  and  Judges 
by  their  attorney  came  Into  court  on  the 
day  of  trial  and  against  the  protest  of  the 
defendant  dismissed  the  cases,  *  •  •  and 
we  submit  that  these  courts  and  Judges  hav- 
ing elected  their  remedy  -  and  voluntarily 
abandoned  it  this  proceeding  should  be  dis- 
missed." It  must  be  manifest  that  no  other 
courts  or  attorneys  could  make  an  "election" 
that  would  deprive  this  court  of  Its  Inherent 
disciplinary  power  to  purge  its  rolls  of  At- 
torneys of  unworthy  members,  nor  can  it  tw 
seriously  contended  that  this  court  made  or 
estopped  Itself  by  an  appearance  (If  such  can 
be  Imagined)  in  the  nisi  prlus  court  refwred 
to.  It  appears  that  the  charge  In  the  court 
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referred  to  vas  a  almpte  charge  ot  criminal 
libel  upon  wUtib  d^endant  could  have  been 
punlsbed  on  proof  ot  guilt,  wltlumt  impair- 
ing the  power  of  tbl£  court  to  diabar  Mm. 
In  tbe  dlamlBsal  at  the  criminal  diarge  in 
tlie  nlal  prlna  court  defendant  waa  more 
fortunate  tban  deserring. 

11.  Tbe  defendants  elermth  otmtentlon  la 
blgUj  technical  and  without  merit  fHiough 
the  court  austalned  a  motion  to  make  alle- 
gations more  definite  and  certain,  the  alle- 
gations which  were  the  mhject-malter  of 
the  motion  were  not  abandoned  or  thereby 
put  out  of  court  Defttidant'B  Ihllnre  to  In- 
slat  upon  congiUance  therewith  operated  as 
a  waiver  thereof:  It  Is  evld»it  that  the  de- 
fendant was  not  misled  or  prejudiced  by  any 
■obscurity,  Indeflnltenesa,  or  uncertainty  fliere- 
In,  and  he  points  out  nime  sudi  in  the  mo- 
tion tbr  rtiiearlng. 

ISl  Reqxmdent  objecta  that  he  was  not 
Xffeeoit  when  the  dedslon  of  this  court  was 
rendered.  He  waa  within  the  Jurisdiction  of 
the  court,  and  it  was  his  duty  to  attend 
upon  it  There  la  no  law  requiring  special 
notice  to  him  that  the  court  will  render  a 
Judgment  In  hla  easa  He  has  every  right 
be  would  hare  bad  were  be  preaent,  and  is 
not  injured  even  by  hla  own  neglect  to  be 
preemt  He  alao  complains  that  only  two 
of  the  five  special  Justices  were  "present  and 
concurring  when  said  decision  was  handed 
down."  The  fact  is,  and  the  record  showa, 
that  a  aoomm  of  the  court  was  present  and 
concurring  In  tbe  dedalon  at  its  rmdltUm. 
.Veither  law  nor  custom  requireB  a  majority 
of  the  court  to  announce  a  dedalon  In  dw- 
ms.  This  objection  ia  obrlously  without 
merit 

Tbe  aiq>llcatlon  for  rehearing  Is  orwniled. 


BUPERT  T.  STATE  (two  cues). 

(Criminal  Coart  of  Appeals  of  Oklahoma. 
April  IB,  19ia) 

fSyllaitu  bv  i^e  Court.) 

1.  Criminal  Law  (|  162*)  —  Fobueb  Jkop- 

ABDY. 

The  constitutional  proTirion  (section  21, 
Bill  of  Riglits),  "nor  BhaiU  any  person  be  twice 
put  io  jeopardy  of  life  or  liberty  for  tbe  same 
otFense,  and  the  common-law  principal  there- 
in declared  are  broad  enough  to  mean  that  no 
one  can  be  twice  lawfully  punished  for  the 
same  offense.  Hence,  when  a  court  has  ren- 
dered judgment  and  imposed  sentence  upon  a 

J>lea  of  guilty  fbr  tbe  ofrense  charged,  and  such 
Qdgment  and  sentence  has  been  executed  and 
satisfied,  that  ends  the  prosecution,  and  the 
power  of  the  court  as  to  that  offense  is  at  an 
end:  and  the  coart  is  without  Jurisdiction  to 
render  a  second  judgment  and  sentence  npon 
the  same  charge. 

-  [E!d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  285;  Dec.  Dig.  i  162.*] 

2.  Cbiuikal  Law  (|  163*)— "Jbopabdt." 

Jeopardy,  In  its  conatitutional  and  com- 
mon-law sense,  has  a  strict  appUcation  to 
criminal  nrosecutions  only;  and  the  word 
"jeopardy,''  aa  used  in  the  Constitution,  signi- 


fies the  danger  of  conviction  and  punishment 
which  tbe  defendant  in  a  criminal  prosecution 
incurs  when  put  upon  trial  before  a  court  of 
competent  jurisdiction  under  an  Indictment  or 
information  sufficient  In  form  and  sobstancs  to 
BDStaio  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  288;  Dec.  Dig.  |  163.* 

For  other  definitions,  see  Words  and  Fhraaes, 
voL  4,  pp.  3803-3811;  vol.  8,  p.  76&4.1 

3.  Cbihinai.  Law  (t  179*)— Fobmsb  ^eopax- 

DT— Validity  of  Judgment. 
The  defendant  upon  his  plea  of  guilty, 
waa  sentenced  to  pay  a  fine  of  $100— a  pun- 
ishment that  is  authorized  by  the  statute  for 
the  offense  charged.  On  the  same  day  he  paid 
tbe  fine  and  satisfied  the  judgmenL  A  month 
later  he  was  brought  into  court,  the  original 
sentence  was  set  aside,  and  be  was  sentenced 
to  pay  a  fine  of  SlOO  and  to  be  confined  io  the 
eoun^  Jail  for  15  days.  Held,  that  the  second 
Judgment  and  sentence  Is,  under  such  circum- 
stances, null  and  void. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  825;  Dec.  Dig.  f  179.*] 

Appeal  from  Blaine  County  Court;  George 
W.  Ferguson,  Judge. 

Paris  Rupert  was  convicted  In  two  cases 
of  the  violation  of  tbe  game  laws,  and  he  ap- 
peals. Beversed. 

These  cases  arising  upon  Uke  facts  and 
inrolTlng  tbe  aame  principles  of  law  will  be 
considered  together. 

From  the  records  in  the  respectlTe  cases, 
the  fallowing  facta  ajvaar: 

February  28, 1911,  there  were  filed  two  In- 
formations in  the  county  conrt  of  Blaine 
county ;  eaCh  charging  jdalntiff  in  error,  Par- 
la  Rupert,  with  a  violation  of  the  game 
laws.  On  Ibeae  Informationa  the  said  Paris 
Bupm  was  arraigned  on  February  24,  1911, 
and  entered  pleas  of  not  guilty  thereto.  On 
April  S,  1911,  bolb'casea  were  asedgned  for 
trial  April  19th.  On  April  18th  it  appears 
that  be  withdrew  hla  plea  of  not  guilty  and 
entered  hla  plea  of  guilty  in  eadi  oue,  and 
on  the  same  day  he  mis  sentenced  to  pay  a 
fine  of  $100  and  costs  In  each  case.  On  tbe 
same  day  be  paid  tbe  fine  in  each  case  and 
reo^ved  a  receipt  Qierefor,  as  follom: 

"In  case  1768  and  1760  April  13,  1011,  re- 
ceived trom  Parla  Rupert  two  hundred  dol- 
lars in  paymeait  of  fines,  fitate  v.  Paris  Ru- 
pert |200.0a 

"[Signed]   George  W.  Ferguson, 

"County  Judge." 

And  tho'eupon  be  was  released,  niereafl;- 
er,  on  April  18,  1911,  be  paid  the  costs  In 
each  case  and  received  a  recdpt  therefbr,  aa 
follows; 

"April  18,  1911* 
Received  of  Paris  Rupert  as  costs  in 

case  No.  1758  $17  80 

Received  of  Paris  Rupert  as  costs  In 

case  No.  1780   12  IS 

$20  OS 

"[Signed]   W.  C.  Burt 

"aerk  of  the  Court" 
The  record  shows  that  as  a  part  of  the 
costs  80  paid  items  were  charged  for  Journal 


*For  other  cases  see  same  topic  and  s«ction  HUM BER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  tc  Rep'r  Indexes 
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entries  and  recording  Judgments.  The  record 
further  shows  that  on  April  14tli  the  court 
turned  over  to  the  deputy  game  warden  the 
sum  of  $100;  the  same  b^g  one-balf  of 
the  fine  In  each  case.  On  May  9th  the  plain- 
tiff in  error  was  rearrested  on  what  Is  term- 
ed an  alias  warrant,  and  on  the  same  day 
he  was  brought  before  the  court  and  again 
sentenced.  The  Judgment  of  the  court  In 
each  case  Is  as  follows:  "It  Is  therefore  or- 
dered and  adjudged  that  the  Judgment  and 
sentence  of  this  court  shall  be  that  the  de- 
fendant pay  a  fine  of  $100.00  and  serve  In 
the  county  Jail  at  hard  labor  for  a  period  of 
15  days,  and  that  the  defendant  pay  the 
costs  of  this  action,  Including  the  county  at- 
torney's fee.  It  Is  further  ordered  that  In 
case  of  default  of  the  payment  of  the  said 
fine  that  the  said  defendant  be  confined  In 
the  county  Jail  at  the  rate  of  $2.00  for  each 
day  of  the  said  fine  costs  and  fees."  The 
plalntlfl  In  error  was  on  said  day  ordered 
committed  to  Jail  In  execution  of  the  first 
sentence.  Thereupon  he  applied  to  this  court 
for  a  writ  of  habeas  corpus,  which  was  de- 
nied. See  Ex.  parte  Rupert.  6  Okl.  Or.  90, 
116  Pac.  350.  He  then  filed  motions  for  new 
trials  in  the  lower  court,  which  were  over- 
ruled. He  gave  notice  of  appeal,  and  the 
court  fixed  ball  in  the  sum  of  $500  In  each 
case.  From  the  Judgments,  appeals  were 
perfected.  The  qnestton  presented  In  each 
case  is  the  same. 

Wm.  O.  Woolman,  of  Watonga,  for  plain- 
tiff In  error.  Chas.  West,  Atty.  Gen.,  and 
Smith  a  Mataon,  Aast  At^.  Gen.,  for  the 
State. 

D0TIJE3,  J.  [3]  The  single  question  pre- 
sented for  our  decision  Is,  Could  the  county 
court  legally  Impose  the  Judgments  and  sen- 
tences appealed  from?  Otherwiae  stated,  has 
a  court  the  power  to  revise  and  increase  a 
Judgment  and  sentence  at  the  same  term  aft- 
er it  has  been  executed  and  satisfied? 

The  general  power  of  a  court  to  recon- 
sider its  Judgment  and  sentence  and  reverse, 
vacate,  or  modifjr  it  at  any  time  during  the 
terra  In  which  It  was  rendered,  or  to  increase 
or  diminish  the  sentence  which  It  has  impos- 
ed, where  the  original  sentence  has  not  been 
executed  or  put  into  operation.  Is  undeniable. 
BIsh.  New  Crlm.  Proc.  i  1288,  and  cases  cit- 
ed. This  power  Is  inherent  In  all  courts  of 
record.  However,  It  would  seem  there  must, 
in  tbe  nature  of  the  power  thus  exercised  by 
the  court,  be  in  criminal  cases  some  limit  to 
It.  It  is  dear  that  a  court  cannot  pass  two 
sentences  for  the  same  offense,  to  be  enforc- 
ed at  the  same  time.  And  the  validity  of  a 
second  Judgment  and  sentence  must  be  be- 
cause tbe  first  Judgment  and  sentence  Is  le- 
gally annulled  or  revoked  and  made  void 

[1]  That  no  person  shall  be  twice  put  in 
Jeopardy  for  tbe  same  offense  is  a  uni- 
versally accepted  principle  of  the  (»>mmon 
law,  and  this  principle  has  been  embodied  in 


the  federal  Gonstltatlon  and  In  all  state  Con- 
stitutions, and  It  is  incorporated  in  the  Con- 
stitution of  the  state  of  Oklahoma  by  ex- 
press provision,  as  follows:  "Nor  shall  any 
person  be  twioe  put  In  Jeopardy  of  life  or 
liberty  for  the  same  ctteaae."  Section  21, 
BlU  of  Rights. 

[2]  Jeopardy,  in  Its  conatltntlonai  or  com- 
mon-law sense,  has  a  strict  application  to 
criminal  prosecutions  only.  The  word  "jeop- 
ardy," as  used  In  the  Constitution,  signlflea 
tbe  danger  of  conviction  and  punishment 
which  the  defendant  in  a  criminal  pr<wecu- 
tlon  Incurs  when  put  upon  trial  before  a 
court  of  competent  jurisdiction  under  a  valid 
Indictment,  information,  or  complaint,  and 
In  this  use  It  la  applied  only  to  strictly  crim- 
inal prosecutions.    Stout  v.  State,  34  OkL 

 ,  130  Pac.  553.    "A  person  Is  not  In  legal 

jeopardy  until  put  upon  trial  before  a  court 
of  competent  Jurisdiction  under  an  informa- 
tion or  indictment  sufficient  In  form  and 
substance  to  sustain  a  conviction."  Cooley, 
Const  Lim.  (7th  Bd.)  467,  and  cases  cited.- 

We  think  this  provision  of  the  BlU  of 
Rights,  and  the  principle  therein  declared.  Is 
broad  enough  to  mean  that  no  person  can  be 
twice  lawfully  punished  for  the  same  offense. 
The  one  follows  from  the  other,  and  this  con- 
stitutional provision  Is  designed  and  Intended 
to  protect  the  accused  from  a  double  punish- 
ment as  much  as  to  protect  him  from  two 
trials.  For  this  reason  we  think  that  where 
a  Judgment  and  sentence  has  been  executed 
and  satisfied  that  ends  the  prosecution,  ex- 
hausts the  power  of  the  court,  and  termi- 
nates its  Jurisdiction,  and  the  court  Is  with- 
out power  or  jurisdiction  to  render  anothtf 
Judgment  and  sentence  In  the  case. 

The  leading  case  upon  this  question  la  Bx 
parte  Lange,  18  Wall.  163,  21  L.  Bd.  872.  In 
that  case  the  defendant  was  convicted  of  ap- 
propriating mall  bags,  of  the  value  of  less 
than  $25,  the  punishment  for  which  offense,  as 
provided  by  statute,  was  imprisonment  for 
not  more  than  one  year  or  a  fine  of  not  less 
than  $10  or  more  than  $200.  The  sentence 
was  one  year's  imprisonment  and  $200  fine. 
The  defendant  was  committed  In  pursuance 
of  the  sentence  and  paid  the  fine  the  day 
after  his  commitment  On  the  second  day 
after  his  commitment  he  was  brought  by 
habeas  corpus  before  the  same  judge  who 
sentenced  tilm,  who  vacated  the  former  Judg- 
ment and  sentenced  the  defendant  anew  to  one 
year's  imprisonment  The  case  came  before 
tbe  Supreme  Court  of  tbe  United  States  on 
habeas  corpus,  and  the  defendant  was  dis- 
charged, on  the  ground  that,  where  a  statute 
imposes  as  a  punishment  a  fine  or  Imprison- 
ment and  the  court  has  both  fined  and  Im- 
prisoned the  defendant,  who  thereupon  pays 
the  fine,  the  court  has  no  power,  even  during 
the  same  term,  to  modify  the  Judgment  by 
Imposing  Imprisonment  Instead  of  the  former 
sentence.  One  of  the  alternative  require- 
ments of  the  statute  having  been  satisfied, 
the  power  of  the  court  as  to  the  oBaaaa  was 
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at  an  end.  Mr.  Justice  MUler.  delivering  the 
opinion  of  the  court,  said: 

"The  jadgment  of  the  court  to  this  effect 
being  rendered  and  carried  Into  eiecntton  be- 
fore the  expiration  of  the  term,  can  the  judge 
vacate  that  sentence  and  snbetitute  flue  or 
ImprlBonment  and  cause  the  latter  sentence 
also  to  be  executed?  Or  if  the  Judgment  of 
the  court  Is  that  the  convict  be  imprisoned 
for  four  months,  and  he  enters  Immediately 
upon  the  period  of  punishment,  can  the  court, 
after  it  has  been  fully  completed,  because  It 
Is  still  In  session  of  the  same  term,  vacate 
that  Judgment  and  render  another,  for  three 
or  six  months'  imprisonment,  or  for  a  fine? 
Not  only  the  gross  injustice  of  sach  a  pro- 
ceeding, but  the  inexpediency  of  placing  such 
a  power  in  the  hands  of  any  tribunalf  Is 
manifest 

*'If  there  is  anything  settled  In  the  Juris- 
prudence of  England  and  America,  It  Is  that 
no  man  can  be  twice  lawfully  punished  for 
the  same  offense.  And  though  there  have 
been  nice  questions  in  the  application  of  this 
rule  to  cases  In  which  the  act  charged  was 
such  as  to  come  within  the  definition  of  more 
than  one  statutory  offense,  or  to  bring  the 
party  witUn  the  Jurisdiction  of  more  than 
one  court,  there  has  never  been  any  doubt 
of  Its  entire  and  complete  protection  of  the 
party  when  a  second  punishment  is  proposed 
In  the  same  court,  on  the  same  facts,  ftnr  the 
same  statutory  offense. 

"The  principle  finds  expression  in  more 
than  one  form  In  the  maxims  of  the  common 
law.  In  civil  cases  the  doctrine  is  expressed 
by  the  maxim  that  no  man  shall  be  twice 
vexed  for  one  and  the  same  cause.  'Xemo 
debet  bis  vexarl  pro  una  et  eadem  causa.'  It 
Is  upon  the  foundation  of  this  maxim  that 
the  plea  of  a  former  judgment  for  the  same 
matter,  whether  It  be  In  favor  of  the  defend- 
ant or  against  him.  Is  a  good  bar  to  an  ac- 
tion. In  the  criminal  law  the  same  principle, 
more  directly  applicable  to  the  case  before 
us,  is  expressed  In  the  Latin,  'Nemo  bis  punl- 
tur  pro  eodem  delicto,'  or,  as  Coke  has  It, 
'Nemo  debet  bis  punlrt  pro  uno  delicto.*  'No 
one  can  be  twice  punished  for  the  same 
crime  or  misdemeanor,'  Is  the  translation  of 
the  maxim  by  Sergeant  Hawkins.  Black- 
stone,  in  his  Commentaries,  cites  the  same 
maxlni  as  the  reason  why,  if  a  person  bas 
been  found  guilty  of  manslaughter  on  an  in- 
dictment, and  has  had  benefit  of  clergy,  and 
suffered  the  Judgment  of  the  law,  he  cannot 
afterwards  be  appealed.  Of  course.  If  there 
had  been  no  punishment,  the  appeal  would 
He,  and  the  party  would  be  subject  to  the 
danger  of  another  form  of  trial.  But  by 
reason  of  this  universal  principle  that  no 
person  shall  be  twice  punished  for  the  same 
offense  that  ancient  right  of  appeal  was  gone 
when  the  punishment  had  once  been  suffered. 
The  protection  against  the  action  of  the  same 
court  In  inflicting  punishment  twice  must 
surely  be  as  necessary,  and  as  clearly  within 
the  maxim,  as  protection  from  chances  or 


danger  of  a  second  punishment  on  a  second 
trial. 

"The  common  law  not  only  prohibited  a 
second  punishment  for  the  same  offense,  but 
It  went  further  and  forbade  a  second  trial 
for  the  same  offense,  whether  the  accused 
had  suffered  punishment  or  not,  and  whether 
in  the  former  trial  he  had  been  acquitted  or 
convicted.  Hence  to  every  indictment  or  In- 
formation charging  a  party  with  a  known 
and  defined  crime  or  misdemeanor,  whether 
at  the  common  law  or  by  statute,  a  plea  of 
autrefois  acquit  or  autrefois  convict  Is  a 
good  defense.  •  •  •  If  we  reflect  that 
at  the  time  this  maxim  came  Into  existence 
almost  every  offense  was  punished  with 
death  or  other  punishment  touching  the  per- 
son, and  that  these  pleas  are  now  held  valid 
in  felonies,  minor  crimes,  and  misdemeanors 
alike,  and  on  the  difficulty  of  deciding  when 
a  statute  under  modem  systems  does  or 
does  not  describe  a  felony  when  it  defines 
and  punishes  an  offense,  we  shall  see  ample 
reason  for  holding  that  the  principle  intend- 
ed to  be  asserted  by  the  constitutional  pro- 
vision must  be  applied  to  all  cases  where  a 
second  punishment  is  attempted  to  be  inflict- 
ed for  the  same  offense  by  a  judicial  sen- 
tence. 

"For  of  what  avail  is  the  constitutional 
protection  against  more  than  one  trial  if 
there  can  he  any  number  of  sentences  pro- 
nounced on  the  same  verdict?  Why  Is  It  that, 
having  once  been  tried  and  found  guilty,  he 
can  never  be  tried  again  for  that  offense? 
Manifestly  it  is  not  the  danger  or  jeopardy 
of  being  a  second  time  found  guilt}-.  It  is 
the  punishment  that  would  legally  follow  the 
second  conviction  which  ia  the  real  danger 
guarded  against  by  the  Constitution.  But 
if,  after  judgment  bas  been  rendered  on  the 
conviction,  and  the  sentence  of  that  judg- 
ment executed  on  the  criminal,  he  can  be 
again  sentenced  on  that  convlctlcm  to  anoth- 
er and  different  punishment,  or  to  endure 
the  same  punishment  a  second  time,  is  the 
consUtntlonal  r^rictlon  of  any  value?  Is 
not  Its  intent  and  Its  spirit  in  such  a  case 
as  much  violated  as  if  a  new  trial  had  been 
had,  and  on  a  second  conviction  a  second 
punishment  inflicted?  The  ailment  seems 
to  us  irresistible,  and  we  do  not  doubt  that 
the  Constitution  was  designed  as  much  to 
prevent  the  criminal  from  being  twice  pun- 
ished for  the  same  offense  as  from  being 
,  twice  tried  for  it. 

"But  there  Is  a  class  of  cases  In  which  a 
second  trial  Is  had  without  violating  this 
principle,  as  when  the  jury  fail  to  agree, 
and  no  verdict  has  been  rendered,  or  the  ver- 
dict set  aside  on  motion  of  the  accused,  or 
on  writ  of  error  prosecuted  by  him,  or  the 
indictment  was  found  to  describe  no  offense 
known  to  the  law.    •    •  • 

"We  are  of  opinion  that  when  the  prisoner, 
as  In  this  case,  by  reason  of  a  valid  Judg- 
ment, had  fully  suffered  one  of  the  altwna- 
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tire  pnnlalimeiits  to  which  alone  the  law 
subjected  .him,  the  power  of  the  court  to 
punish  further  was  gone;  that  the  principle 
we  have  discussed  then  interposed  Its  shield 
and  forbade  that  be  should  be  punished 
again  for  that  offense.  The  record  of  the 
court's  proceedings  at  the  moment  the  sec- 
ond sentence  was  rendered,  showed  that  in 
that  Tery  case,  and  for  that  very  offense,  the 
prisoner  had  fully  performed,  completed, 
and  endured  one  of  the  alternative  punish- 
ments which  the  law  prescribed  for  that 
offense,  and  had  suffered  five  days*  impria- 
onmoit  on  account  of  the  other.  It  thus 
shoved  the  court  that  Ita  power  to  punish 
for  that  offense  was  at  an  end.  Unless  the 
whole  doctrine  of  onr  system  of  Jnrlspm- 
dence,  both  of  the  ConsUtntion  and  the  com- 
mon law,  f6r  die  protection  of  personal 
Tl^ts  In  that  r^rd  are  a  nnlllQ',  the  au- 
thority of  the  court  to  punish  the  iHrlsoner 
was  gone.  The  power  was  nchausted;  Its 
farther  exercise  was  prohibited.  It  was 
error,  bnt  it  was  error  because  the  power 
to  render  any  fuither  judgmtet  did  not  ex- 
ist • 

"There  Is  no  more  sacred  duty  of  a  court 
than,  In  a  case  properly  before  It,  to  main- 
tain unimpaired  those  securities  for  the 
personal  rights  of  the  individual  which  have 
received  for  ages  the  sanction  of  the  Jurist 
and  the  statesman;  and  In  such  cases  no 
narrow  or  Illiberal  construction  should  be 
given  to  the  words  of  the  fundamental  law 
in  which  they  are  emiradled.  Without  strain- 
ing either  the  Constitution  of  the  United 
States,  or  the  well-settled  principles  of  the 
common  law,  we  have  come  to  the  conclusion 
that  the  sentence  of  the  circuit  court,  under 
which  the  petitioner  is  held  a  prisoner,  was 
pronounced  without  authority,  and  he  should 
therefore  be  discharged. 

In  these  cases  the  Informations  were  veri- 
fied by  a  deputy  state  game  and  fish  warden. 

The  statute  prescribes  the  punishment  for 
violation  of  the  game  law,  as  follows  (section 
8663,  Snyder's  Sts.):  "It  shall  be  a  misde- 
meanor to  violate  any  section  of  this  act. 
If  not  otherwise  provided  In  this  act,  and 
upon  conviction  shall  be  punished  by  a  fine 
of  not  less  than  ten  dollars  or  more 
than  one  hundred  dollars  ($100).  or  by  Im- 
prisonment In  the  county  Jail  not  less  than 
ten  days  or  more  than  thirty  days,  or  both 
such  fine  and  Imprisonment" 

Thus  It  will  be  seen  that  the  court  pro- 
notmced  Judgment  and  smtence  In  both 
cases,  as  authorized  by  statute,  for  the  of- 
fense of  which  the  defendant  pleaded  guilty, 
and  that  In  accordance  with  section  3557, 
which  provides  that  when  a  deputy  game 
and  fish  warden  makes  the  complaint  he 
shall  receive  one-half  of  all  fines  collected 
upon  his  complaint,  the  court,  when  said 
fines  were  paid,  paid  the  complaining  wit- 


ness his  proportionate  share  of  the  fines  paid 
by  the  defendant 

The  object  and  purpose  of  rendering  the 
second  Judgments  is  not  apparent  However, 
It  is  immat^-ial,  as  the  county  court  had  no 
Jurisdiction  to  render  the  Judgmmts  and 
sentences  aK>ealed  from. 

Said  Judgments  are  therefore  reversed. 

ABMSTRONa,  P.  X.  and  rUBUAN,  J., 
concur. 


MAESTON  V.  STATa 
(Criminal  Court  of  Appeals  of  Oklahoma.  April 
^  m3.) 

Cbimtwai,  Law  (J  1159*>— AppBAt— iRsum- 

CIENCT  OF  SiVIDSNCB. 

Where,  in  a  criminal  case,  the  evidence  is 
insufficient  to  sustain  the  conviction.  In  tbat  the 
evidence  is  insuffident  to  show  the  commission 
of  the  offense  charged,  the  Judgment  of  coovic- 
tion  will  be  reversed  on  appeal 

[Bd.  Note.— For  other  cases,  see  Criminal 
Utw.^Cent  Dig.  H  SOT4-W>^;  Dec.  Dig.  i 

Error  from  Atoka  Conn^  Court;  Bazttt 
T&ylor,  Jndge. 

Leola  Marston  was  amvicted  of  TiAlatlng 
tlie  prohibition  law,  and  brings  error.  Re- 
versed and  remanded. 

J.  G.  Ralls,  of  Atoka,  for  plaintiff  in  error, 
Chas.  West,  Atty.  Gen.,  Smith  G.  Matson, 
Asst.  Atty.  Gen.,  and  Jos.  L.  Hnll,  Bp.  Asst. 
Atty.  Gen.,  for  the  State. 

DOTLE,  J.  Plaintiff  In  error  was  convict- 
ed in  the  county  court  of  Atoka  county  on  an 
information  which  charged  "that  the  said 
Leola  Marston  did  then  and  there  unlawful- 
ly manufacture  Intoxicating  liquor,  to  wit, 
Choctaw  beer,  contrary  to,"  etc.,  and  was 
seotenced  to  be  imprisoned  In  the  county 
Jail  for  a  term  of  30  days,  and  tbat  she  pay 
a  fine  of  $50.  From  the  judgment,  an  appeal 
by  case-made  was  perfected. 

Numerous  errors  are  assigned,  but  we  deem 
it  unnecessary  to  consider  any  of  theui,  save 
and  except  the  one  which  Is  to  the  effect 
that  the  verdict  of  the  jury  is  contrary  to 
law  and  to  the  evidence. 

Two  witnesses  testified  on  the  part  of  the 
prosecution,  J.  W.  Phillips,  sheriff  of  Atoka 
county,  and  Tom  Miller,  constable  of  Atoka. 

Phillips  testified  that  on  the  day  In  ques- 
tion he  and  Tom  Miller  were  driving  past 
Bulah  Marston's  and  saw  some  one  in  the 
kitchen  stirring  something  on  the  stove;  that 
he  Jumped  out  of  the  buggy  and  ran  In  and 
found  the  defendant  stirring  something  on 
the  stove  that  would  be  Choctaw  beer  when 
they  got  through  making  It;  "that  Choctaw 
beer  was  made  by  putting  different  things  In 
It,  among  which  were  hops,  malt,  apples,  and 
potatoes;  that  after  the  various  things  are 
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boiled  and  cooked  the  combination  la  then 
set  off,  and  It  ig  let  cool,  and  tben  sugar  is 
added  to  it,  and  after  tluit  it  Is  let  stand  and 
ferment;  that  Bulah  Maraton  la  the  defend- 
ant's father-in-law;"  that  a  negro,  Ed.  Farm- 
er, was  in  the  kitchen  when  wltnesv  went  In, 
and  Mrs.  Bnlah  Marston  was  also  In  there 
and  seemed  to  be  the  boss,  and  Ae  said  some- 
thing about  her  kidneys,  and  that  she  bad 
to  have  it;  ttwt  the  liquid  that  he  found 
there  was  not  done,  and  bad  not  yet  been 
made  into  Choctaw  bear;  and  that  tber  had 
no  search  warrant 

Tom  Miller's  testimony  wu  aabatanUally 
the  same  as  Phillips'. 

The  defendant  testified,  on  her  own  behalf, 
that  she  was  visiting  at  her  father-in-law's 
house,  and  knew  nothing  about  the  contents 
of  the  tub,  and  had  nothing  to  do  with  the 
putting  in  of  the  water  and  any  of  the  in- 
gredients in  It;  that  she  bad  gone  Into  the 
kitchen,  where  there  was  a  Ure,  with  her 
baby;  and  that  £d.  Farmer  was  at  the  tub 
at  the  time. 

Ed.  Farmer's  name  was  Indorsed  on  the 
Information,  and  he  was  present  In  court,  but 
was  not  used  by  the  prosecution. 

In  every  criminal  prosecution  It  devolves 
upon  the  state  to  prove  the  corpus  delicti— 
that  Is,  the  fact  that  the  crime  charged  has 
been  actually  perpetrated — and  we  think  it 
was  not  prov^  In  this  case. 

It  is  our  opinion  that  the  verdict  Is  unwar- 
ranted by  the  evidence,  and  that  the  Judg* 
ment  of  conviction,  as  a  matter  of  law,  Is 
without  support  in  the  evidence. 

The  Judgment  of  the  county  court  of  Atoka 
county  Is  therefore  reversed  and  the  cause  re- 
manded. 

ARMSTRONG,  P.  J.,  and  FURMAN,  3., 
concur. 


MILLER  V.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  26,  19180 

(8vUdbu$  »y  tha  Court.) 

1  OUHINAI.  Law  (K  471.  476,  478,  481.  741*) 

—Witnesses— Expert  Evidenob— Aoiussi- 

BIUTT  —  "Experts"  — "Art   ob   Tbads"  — 

Questions  of  Law  and  Fact. 

(a)  As  a  general  mle,  expert  or  opinion  evi- 
dence is  not  admisBibte  as  to  mettera  which  are 
within  the  common  knowledge  and  underatand- 
Ing  of  mankind  generally,  and  which  the  jury 
are  as  competent  to  understand  and  determine 
as  the  witnesses  conld  be. 

<b}  Experts  are  penions  who  are  professional- 
ly acqnalnted  with  some  science  or  are  skilled 
in  Bune  art  or  trade,  or  who  have  experience 
or  knowledge  in  relation  to  matters  which  are 
not  generally  known  to  the  people. 

S:)  Every  business  or  em^oyment  which  re- 
res  peculiar  knowledge  or  experience  and 
wUch  nas  a  cIbm  of  persons  devoted  to  its  par> 
salt  is  included  In  the  term  "art  or  trade,"  and 
any  person  who,  by  study  or  experience,  has 
acquired  this  peculiar  knowledge  or  practical 
skill  may  be  allowed  to  give  m  evidence  bis 


opinions  upon  matters  of  technical  knowledge 
and  8kUL 

(d)  In  prosecutlonB  for  murder,  medical  ex- 
perts may  be  allowed  to  testify  to  their  opin- 
ions as  to  the  cause  and  manner  of  the  death 
of  tbe  deceased. 

(e)  The  admissibility  of  the  testimony  of  ex- 
pert witnesses  is  a  gnestlon  of  law  (or  the  de- 
termination of  tbe  court.  The  weight  and  cred- 
ibility to  be  given  to  such  opinions  Is  a  ques- 
tion (or  the  jury  alone  to  determine. 

if)  As  a  general  rule  expert  evidence  is  not 
admissible  for  tbe  purpfwe  of  proving  that  a 
wound  was  or  was  not  self-inflictM ;  but, 
where  a  wound  is  of  an  extraordinaiy  nature 
and  is  upon  a  portion  of  the  body  of  which  men 
have  little  or  no  knowledge,  then  expert  evi- 
dence is  admissible  for  the  purpose  of  showing 
that  such  wound  was  or  was  not  self-inflicted. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  1059,  1062,  1066,  1066, 
1070.  1138,  1221,  1706,  1713,  1716^  1717.  1727, 
1728 ;  Dec.  Dig.  H  471,  476,  478,  481,  741.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1.  pp.  610,  eil;   voL  3,  pp.  2594-2596.] 

2.  HouiciDB   (I  166*)— CnuiNAL  Law  (| 

369*)    —    BVIDINOI    —    ADUSSIBnjn'  — 

Othkb  Offenses. 

(a)  Where  a  defendant  Is  upon  trial  charged 
with  tbe  murder  o(  a  girl,  for  the  purpose  o( 
proving  motive  It  is  competent  for  the  state  to 
show  all  of  the  relations  existing  between  the 
deceased  aud  tbe  defendant,  and  that  the  de- 
fendant had  entertained  Illicit  sexual  relations 
with  tbe  deceased  by  which  the  deceased  bad 
become  pregnant,  and  tbat  the  defendant  at- 
tempted to  have  an  abortion  performed  upon 
the  deceased,  and  that  the  defendant  being  a 
married  man,  had  become  estranged  from  his 
wife. 

<b)  Any  evidence  is  admissible  upon  a  trial 
in  a  criminal  case  which  tends  to  prove  the 
defendant  guilty  of  the  crime  with  which  he  Is 
charged,  although  it  may  also  prove,  or  tend  to 
prove,  another  separate  and  distinct  crime. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Gent  Dig.  H  320-^1;  Dec  Dig.  1  166;* 
Criminal  Law,  Cent  Dig.  K  822-824;  Dec. 
Dig.  {  360.*] 

8.  Cbiminal  Law  (H  768.  T64,  SOT^In- 
BTBucnoNs— Weioht  ot  Evidence— Testi- 
ifONT  or  Experts. 

(a)  Where  ex;pert  evidence  Is  introduced  In 
the  trial  of  a  cause,  It  is  improper  for  the  court 
to  give  argumentative  Instrnctions  thereon  or  to 
attempt  to  Instruct  the  Jury  as  to  what  weight 
and  credibility  should  be  given  to  the  testimony 
of  experts. 

(b>  For  an  approved  instruction  with  refer- 
ence to  tlie  testimony  of  experts,  see  opinion. 

[EA.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1731-1748,  1752,  1768, 
1770;  Dec.  Dig.  H  763,  764,  807.*] 

4.  HOHICIDB  <|  234* ;  —  BVIDBNOX  —  SUFIX- 
CIENCT. 

See  opinion  for  evidence  \eU  to  establish 
the  guilt  of  a  defendant  of  murder  upon  cir> 
cumstantial  evidence. 

[Ed.  Note.— For  other  cases  see  Homicide, 
Cent  Dig.  S|  482-493;  Dec  Dig.  i  234.  *J 

6.  CaiMiNAi,  Law  ({{  1128,  1163*)— Appeal- 
Presentation  FOB  Review — Rehabks  of 

CoUNSEL^-OBonNDS  VOB  RbVBBSAI. 

(a)  Improper  remarks  noade  by  a  prosecuting 

attorney  in  bis  argument  to  the  jury  must  be 
incorporated  in  the  case-made  and  certified  to 
by  the  trial  judge  'before  they  can  be  consider- 
ed upon  appeal.  Such  remarks  cannot  be  pre- 
sented by  affidavit  or  in  any  other  manner,  un- 
less it  appears  from  the  record  that  counsel  for 
the  defendant  requested  the  trial  judge  to  have 
such  remarks  taken  down  by  the  stenograplier 
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in  order  that  they  might  be  Incorporated  in  the 
record  and  that  the  court  refused  to  hare  this 
done. 

(b)  When  counsel  for  a  defendant  request  the 
trial  court  to  have  a  stenographer  take  down 
In  shorthand  any  statement  made  by  a  prose- 
cuting attorney  during  his  argument,  to  be 
made  a  part  of  the  record  upon  appeal,  and 
the  court  refuses  to  comply  with  such  request, 
then  the  fact  of  such  request  and  refusal  may 
be  shown  by  affidavits  or  any  other  competent 
evidence,  aiM  such  refusal  upon  the  part  of  the 
court  constitDtes  ground  for  reversal  without 
regard  to  the  merits  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  2951-2963,  8090-30e»; 
Dec.  Dig.  §S  im,  1163.*] 

6.  Homicide  <|  354*)— Punishment— Seduc- 
tion. 

The  protection  of  female  purity  requires 
that  men  who  seduce  young  and  inexperienced 
glila  and  then  murder  them  to  cover  np  their 
own  infiimy  should  receive  the  most  severe  pos- 
sible punishment 

[Ed.  Kote.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  781 ;  Dec.  Dig.  I  354.*] 

AiHoeal  tzom  District  Gonrt,  Woodward 
Count; ;  James  B.  GoUlson,  Judge. 

N.  L.  MlUer  was  convicted  of  murder,  and 
he  appeals.  Affirmed. 

L.  T.  Wilson,  of  Alva,  and  Charles  Swln- 
dall,  of  Woodward,  for  appellant.  Smltb  0. 
Matson  and  Josepb  h.  Hull,  Aest  Attys.  Gen., 
and  Moman  Fnilett,  of  Oklataoma  City,  for 
the  State. 

FURMAN,  J.  For  the  purpose  of  logical 
arrangement,  we  will  consider  the  questions 
presented  in  the  order  In  which  they  arose  at 
the  trial  rather  tlian  in  the  order  in  which 
they  are  presented  In  the  brief  of  counsel  for 
appellant. 

[1]  First  Dr.  M.  Bllby,  having  first  qual- 
ified as  an  expert,  testified  that  on  the  9th 
day  of  NoT^ber,  1910,  he  was  called  to  the 
old  opera  house  in  Alva  to  examine  the  body 
of  the  deceased;  ber  face  was  very  dark, 
In  fact,  almost  blacA ;  her  eyot  were  slightly 
protruding;  her  lips  were  partly  tqiened; 
the  white  part  of  her  eyes  was  bloodshot: 
both  of  the  eyes  were  very  red  and  the  Uds 
of  the  ^es  were  protruding;  her  tongue  warn 
slightly  protrndlng  between  her  teeth;  her 
body  was  lying  In  a  lay-out  position;  her 
feet  were  both  together  and  her  hands  were 
folded  across  her  breast;  there  was  a  scarf 
very  tightly  drawn  around  her  neck  running 
back  and  resting  under  her  bead ;  there  had 
been  an  evacuation  of  her  kidneys  and  blad- 
der and  apparently  the  body  had  been  pulled 
down  four  or  five  Inches  after  the  evacua- 
tion was  over;  her  clothes  were  wet,  and 
the  carpet  on  which  she  was  lying  was  wet 
np  to  the  small  of  her  back ;  there  had  also 
been  a  slight  evacuation  of  the  bowels.  The 
following  question  was  then  asked  this  wit- 
ness: "Now,  Doctor,  from  the  condition  of 
that  body  and  Its  condition  In  all  respects, 
wbat,  In  your  opinion  and  Judgment,  would 
you  say  caused  the  dratb  of  that  girl?"  To 


which  counsel  for  appellant  objected  uptm 
the  ground  that  such  evidfflice  was  Irrelevant, 
incompetent,  and  Immaterial  and  would  &!• 
vade  the  province  of  the  Jury,  which  objec- 
tion was  by  the  court  overruled,  to  which 
counsel  for  appellant  excepted.  The  witness 
then  replied:  "I  would  say  that,  from  the 
condition  and  facts,  she  was  strangled ;  that 
she  met  her  death  by  strangulation."  The 
witness  was  then  asked  the  further  question : 
"If  the  condition  of  this  scarf  that  was 
wound  around  her  neck  was  as  tight  as  it 
was  when  you  found  her,  would  that  produce 
death?  Answer:  Yes,  sir."  To  which  coun- 
sel for  appellant  objected  upon  the  ground 
that  the  question  was  argumentative  and  had 
already  been  asked  and  answered.  The  fol- 
lowing question  was  then  asked  the  wit- 
ness: "I  will  ask  you  this  question,  Doctor: 
In  your  Judgment,  If  It  had  been  possible  for 
Mable  Oakes  to  strangle  herself  and  produce 
strangulation  to  the  extent  to  produce  her 
death  and  then  placed  her  bands  upon  her 
breast?"  To  which  counsel  for  appellant  ob- 
jected upon  the  ground  that  It  was  Incom- 
petent, irrelevant,  and  Immaterial  and  In- 
vaded the  province  of  the  Jury  and  required 
the  witness  to  pass  upon  the  weight  and  suf- 
ficiency of  the  evidence,  which  objection  was 
by  the  court  overruled,  to  which  question  the 
witness  replied:  "It  would  have  been  impos- 
sible for  her  to  have  strangled  herself  and 
placed  her  hands  on  her  breast,  and  also  the 
ends  of  the  scarf  back  under  her  head;  that 
would  have  been  Impossible." 

Dr.  O.  E.  Temple  was  then  placed  upon 
the  stand  by  the  state  and  qualified  as  an 
expert.  He  testified  that  be  too  was  called 
to  examine  the  body  of  the  deceased.  His 
testimony  In  the  main  fully  corroborates  the 
testimony  of  Dr.  Bllby.  He  mentioned,  how- 
ever, some  additional  facta.  He  stated  that 
the  clothing  of  the  deceased  was  smooth  and 
stralghtraed  out  nicely,  and  t^t  between  her 
hands  was  the  wrapper  off  of  a  ^ece  of  Xu- 
catan  chewing  gum.  He  describes  the  scarf 
around  the  ne<^  of  the  deceased  as  follows: 
"There  was  a  silk  scarf  around  her  neck  the 
same  as  if  you  would  take  the  scarf  In 
your  bands  In  this  way  and  put  the  middle 
of  the  scarf  here  and  laid  It  back  and  cross 
it  behind  and  bring  the  ends  around  and 
cross  It  in  front  The  ends  were  then  drawn 
tightly  and  tutted  under  the  back  of  the 
neck.  It  was  drawn  very  tightly  and  was 
Imbedded  In  the  skin  and  flesh  of  the  neck 
so  that  when  It  was  removed  It  left  the 
print  of  the  scarf  on  her  neck."  Rigor  mortis 
had  not  set  in  when  the  witness  examined 
the  body  of  the  deceased.  The  body  vras 
not  yet  stiff.  The  following  question  was 
then  asked  the  witness;  "Taking  your  ex- 
perience as  a  physician,  your  knowledge  of 
strangulation  and  knowledge  of  the  condi- 
tion of  that  body,  the  ecchymotlc  condition, 
in  fact,  the  entire  condition  of  the  body. 
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taking  eTerything  into  coneAderatlon.  are  yon 
able  to  state  what  produced  the  death  of  the 
deceased?"  1o  this  qaestlon  counsel  for  ai>- 
pellant  objected  upon  the  ground  that  It  was 
Incompetent,  Irrelevant,  and  immaterial  and 
related  to  a  subject  which  did  not  call  for 
expert  testimony  and  that  It  Invaded  the 
province  of  the  Jury.  This  objection  was 
by  the  conrt  overmled,  to  which  ruling  of 
the  court  counsel  for  appellant  excepted. 
The  witness  was  then  asked:  "Are  you  in 
a  position  to  state  what  caused  death?"  An- 
swer: "Yes,  sir."  The  witness  was  then  ask- 
ed :  "Taking  your  experience  as  a  physician 
and  your  knowledge  of  strangulation  and  the 
condition  of  the.  body  here  and  the  condi- 
tion of  the  han^s,  the  attitude  of  the  body 
and  all,  are  yon  able  to  state  whether  or  not 
Mable  Oakes  could  have  strai^led  herself 
to  deatbf'  To  this  qiwBUon  counad  for  ap- 
pellant objected  nptm  the  ground  that  It 
was  irrelerant  and  incompetent  ai^  not  upon 
a  subject  requiring  opwt  testimony  and  in- 
Taded  tbe  province  of  the  Jury.  Which  ob- 
jection was  tiy  tbe  court  overroled,  to  which 
counsel  for  appellant  excepted.  The  witness 
replied,  "No,  she  could  not" 

Dr.  B.  Oranthum  was  placed  np<ni  the  stand 
by  the  state  and  qualified  as  an  expert  The 
testimony  of  this  witness  fully  corroborated 
all  of  the  statements  made  by  the  preceding 
witnesses  with  a  few  additions.  The  cloth- 
ing of  the  deceased  was  drawn  up  behind 
as  though  the  body  had  been  pulled  down 
and  the  clothes  dragged  up  when  It  was  pulled 
down.  This  witness  also  testified  to  a  post 
mortem  examination  of  deceased  and  that  the 
beart  of  the  deceased  was  perfectly  nor- 
mal; the  lungs  were  not  in  a  normal  condi- 
tion but  were  very  dark;  and  that  the  de- 
ceased was  pregnant,  the  foetus  being  prob- 
ably about  4^6  months  old.  The  following 
question  was  then  asked  the  witness :  "Now, 
Doctor,  taking  your  experience  as  a  physi- 
cian and  knowledge  of  works  on  strangula- 
tion, your  knovrledge  of  the  condition  of  the 
body  when  you  found  It,  and  Its  location  at 
the  time,  location  of  the  scarf  and  condition 
and  location  of  the  hands  and  of  all  and 
of  every  coudltlon  and  all  that  surrounded 
the  body,  can  you  say  or  are  you  able  to 
say  what  produced  her  death?"  To  which 
counsel  for  appellant  objected  upon  the 
ground  that  It  was  Incompetent,  irrelevant, 
and  immaterial  and  called  for  a  conclusion 
of  the  witness  and  Invaded  the  province  of 
the  Jury,  which  objection  was  by  the  court 
overruled,  to  which  counsel  for  appellant  ex- 
cepted. The  witness  replied:  "Yes,  sir;  lam 
able  to  state.  Q.  What,  then,  In  your  Judg- 
ment produced  the  death  of  tbe  deceased?" 
The  witness  rolled  that  her  death  was  due 
to  strangulation,  Tbe  following  question  was 
then  asked  the  witness :  "From  your  experi- 
ence as  a  physician  and  the  conditions  you 
found  there  and  tbe  condition  of  the  body, 
can  you  my  whether  or  not  Mable  Oakes 


strangled  herself  to  death?"  To  which  coun- 
sel for  appellant  objected  upon  the  ground 
that  It  was  incompetent,  Irrelevant,  and  im- 
material, called  for  a  conclusion  of  the  wit- 
ness upon  testimony  upon  which  expert  evi- 
dence was  not  required.  Which  objection 
was  by  the  court  overruled,  to  which  ruling 
of  the  court  counsel  for  appellant  excepted- 
The  witness  then  testified:  "I  say  she  could 
not  have  strangled  herself  to  death." 

Dr.  Sdwin  De  Barr  testified  that  he  oc- 
cupied the  chair  of  chemistry  in  the  State 
University;  that  he  was  a  graduate  of  the 
Michigan  State  Agricultural  College  and  al- 
so the  Michigan  State  University,  and  had 
also  studied  at  the  Chicago  University.  He 
also  testlfled  that  he  had  made  a  study  of 
the  subject  of  strangulation  and  had  had  ct- 
perience  in  a  number  of  cases  In  which  death 
had  resulted  from  strangulation.  He  further 
testified  that  he  had  received  from  Dr.  Bllby 
a  stomach  purporting  to  be  the  stomach  of 
the  deceased  for  the  purpose  of  making  an 
analysis  of  its  contents.  He  detected  the 
odor  of  whisky  in  the  stomach;  he  also 
fotmd  one-fourth  of  a  grain  of  strychnine 
and  three-fourths  of  a  grain  of^  morphine  in 
the  stomach ;  that  the  morphine  and  strych- 
nine found  in  the  stomach  was  not  sufficient 
to  produce  death ;  he  found  the  inner  coat- 
ing of  the  stomach  congested  with  Uttie  spots 
where  the  blood  bad  collected.  He  was  then 
asked  the  following  question:  "Taking  the 
body  of  a  girl  23  years  of  age,  TobTUt,  having 
a  sound  beart,  tbe  right  heart  being  filled 
with  blood  of  a  dark  color,  the  girl  being 
found  lying  In  a  room  with  her  hands  across 
her  chest  her  face  very  dark,  her  eyes  slight- 
ly protruding,  lips  almost  closed,  the  clear - 
white  part  of  the  eyes  bloodshot  in  both  eyes, 
the  Hps  protruding,  tongue  slightly  protrud- 
ing between  the  teeth,  body  found  lying  on 
her  back  straight^ed  out  with  her  feet  to- 
gether, with  a  scarf  drawn  twice  around  her 
neck  very  tight  and  the  ends  turned  back 
and  restii^  under  the  head,  the  scarf  being 
pressed  deep  Into  the  skin,  tbe  skin  bulging 
out  over  tbe  scarf,  face  contorted,  discolora- 
tion both  above  and  below  the  scarf,  there 
had  been  an  evacuation  of  the  kidneys  and 
a  slight  evacuation  of  the  bowels,  lungs  con- 
gested, the  stomach  containing  an  ecchymotlc 
condition,  a  Uttie  bloody  froth  coming  out 
of  the  mouth  and  nose,  the  bands  folded 
upon  the  chest  from  your  experience  as  an 
expert  and  as  a  physician  are  you  able  to 
state  what  produced  her  death?"  To  which 
counsel  for  appellant  objected  that  this  was 
not  a  proper  hypothetical  question  as  it  con- 
tained statements  which  were  not  proven  to 
exist  and  also  being  irrelevant  Incompetent 
and  immaterial,  and  because  the  witness  had 
not  proven  himself  to  be  a  doctor  or  physi- 
cian and  as  invading  the  province  of  the  Ju- 
ry. WUch  objection  was  by  tbe  court  over- 
ruled, to  which  counsel  for  appellant  ex- 
cepted. The  witness  replied,  "I  am  not  a 
practldiv  pbysldan,  but  I  am  able  to  state 
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that  she  died  from  strangulation."  The  wit- 
nees  was  then  asked,  "Taking  the  condition 
of  the  body  as  described  In  the  hypothetical 
question,  are  you  able  to  say  as  to  whether 
or  not  the  deceased  could  have  strangled  her- 
self to  death?"  To  which  counsel  for  appel- 
lant objected  upon  the  ground  that  It  was  In- 
competent, irrelevant,  and  Immaterial  and  In- 
vaded the  province  of  the  Jury.  This  objec- 
tion was  by  the  court  overruled,  to  which 
ruling  counsel  for  appellant  excepted.  The 
witness  then  said,  "I  will  say  she  came  to 
her  death  by  strangulation  by  a  person  oth- 
er than  herself."  The  objections  to  all  of 
these  questions  and  the  answers  thereto  re- 
late to  the  same  subject  and  involve  the 
same  principles  of  law,  and  therefore  will  all 
be  discussed  together. 

As  we  gather  from  the  brief  of  counsel  for 
appellant  and  the  oral  ai^ument  made  when 
the  case  was  submitted,  the  contention  Is 
that  the  expert  .testimony  should  not  have 
gone  further  than  to  state  that  the  death  of 
the  deceased  might  have  been  caused  by 
strangulation  and  that  the  court  erred  In  per- 
mitting the  witnesses  to  state  that  In  their 
opinion  the  ^leceased  did  die  from  strangula- 
tion which  was  not  self-inflicted. 

In  their  brief  cotmsel  for  appellant  state 
their  position  as  follows :  "We  have  given 
the  testimony  of  three  physicians  and  a 
chemist,  Edwin  De  Barr,  the  testimony  upon 
which  the  state  relies  to  prove  the  corpus  de- 
licti. It  will  be  observed  that,  over  the  pro- 
tests and  objections  of  the  defendant,  these 
witnesses  were  permitted  to  testify  that  death 
was  caused  by  strangulation,  not  that  death 
might  have  been  caused  by  strangulation. 
Instead  of  ttelng  tried  by  a  Jury  of  12  men, 
the  defendant  was  In  fact  tried  and  convict- 
ed by  three  doctors  and  a  chemist."  We 
cannot  agree  with  this  contention.  It  clear- 
ly appears  from  the  testimony  of  all  of  the 
witnesses  that  they  were  only  expressing 
their  opinions  as  experts  as  to  the  cause  of 
the  death  of  the  deceased.  Counsel  for  ap- 
pellant had  the  right,  on  cross-examination, 
to  question  these  witnesses  fully  and  show, 
If  they  could,  any  other  facts  and  circum- 
stances than  those  relied  upon  by  the  state 
which  might  have  resulted  in  the  death  of 
the  deceased  and  which  would  In  any  man- 
ner weaken  the  opinions  repressed  by  the 
witnesses  as  to  the  cause  of  the  death  of  the 
deceased. 

As  a  rale,  expert  or  opinion  evidence  Is  not 
admissible  as  to  any  matters  which  are  with- 
in the  knowledge  or  understanding  of  man- 
kind generally  and  Is  confined  to  questions 
requiring  special  skill  or  sdentiflc  knowl- 
edge. See  Byers  v.  State,  1  OkL  Cr.  677, 
100  Paa  261, 103  Pac.  t>32,  and  Price  v.  Unit- 
ed States.  2  OkL  Gr.  440,  101  Pac.  1036,  139 
Am.  St.  Rep.  930.  It  would  be  difficult,  if 
not  Impossible,  to  lay  down  a  general  rule 
vtbittk  is  applicable  to  all  cases  as  to  what 
is,  and  what  la  not,  expert  evidence.  Ex- 
perta  are  persou  wlio  are  professionallr  ao* 
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qualnted  wltb  some  science,  or  are  skilled  In 
some  art  or  trade,  or  who  have  experience 
and  knowledge  In  relation  to  matters  which 
are  not  generally  known  to  the  people.  Ev- 
ery business  or  employment  which  requires 
peculiar  knowledge  or  experience,  and  which 
has  a  class  of  persons  devoted  to  Its  pur- 
suit, is  included  in  the  terms  art  or  trade, 
and  any  person  who,  by  study  or  experience, 
has  acquired  this  particular  knowledge  or 
practical  skill  may  be  allowed  to  give  in  evi- 
dence bis  opinions  upon  matters  of  technical 
knowledge  and  skill.  The  cases  in  which 
opinion  evidence  is  admissible  are  of  end- 
less variety  and  may  be  divided  Into  two 
classes:  First  Where  experts  in  a  particu- 
lar science  or  calling  are  permitted  to  state 
the  opinions  formed  by  them  from  hypotheti- 
cal statemoata  of  facts  propounded  to  them, 
or  to  state  th^  oi^nions  from  facts  within 
their  personal  knowledge.  Second  Where 
persons  not  experts  are  permitted  to  testify 
as  to  opinions  formed  by  them  In  regard  to 
the  common  transactions  of  life  at  the  time 
of  their  occurrence  and  concerning  things 
which  cannot  be  reproduced  before  the  Jury. 
See  DUlard  v.  State,  68  Miss.  S6a  Under 
the  first  head  would  come  the  familiar  cases 
of  opinions  of  men  of  science,  testifying  as 
to  the  peculiar  learning  connected  therewith, 
or  of  the  practical  man  who  details  the  re- 
sult of  long  observation  in  the  particular 
calling  to  which  he  has  devoted  himself. 
Under  the  second  would  fall  those  instants 
es  In  which  the  common  obserrer  is  permit* 
ted  to  testify  as  to  the  direction  from  wbidi 
a  particular  sound  seemed  to  oome,  or  as 
to  the  apparent  sise  or  weight  of  a  station- 
ary object  or  the  speed  of  a  moTing  one,  as 
to  whether  a  person  appeared  to  be  sick  or 
well,  or  drunk  or  sober,  or  sane  or  Insane,  as 
well  as  counUess  other  instances,  more  ead- 
ly  imagined  than  enumerated. 

In  Kocds  T.  State,  66  N.  J.  Iaw,  44,  27 
Atl.  800,  Garrison,  J.,  said:.  "The  expert 
witness  is  one  whose  posses^n  of  special 
knowledge  renders  bis  opinion  admissible  up- 
on a  state  of  facts  within  his  specialty,  with- 
out regard  to  the  manner  in  which  the  facts 
are  established,  and  without  requiring  that 
they  should  have  come,  in  whole  or  In  part, 
under  tbe  perscuud  observation  of  the  wit* 
ness;  whereas  the  sole  ground  upon  which 
a  witness  may  give  an  opinion  as  to  matters 
of  ordinary  knowledge  Is  that  they  not  only 
came  within  his  personal  observation,  but 
that  th^  come  into  proof  so  blended  with 
tbe  opinion  to  which  they  give  rise  -that  It 
Is  receivable  In  proof  as  a  substitute  for  a 
specification  of  the  host  of  circumstances 
that  called  it  forth."  See,  further.  Yates  Bros. 
V.  Oarrett,  19  OkL  449,  92  Pac.  142;  State 
V.  Baldwin,  36  Kan.  1.  12  Pac.  318;  Thomp- 
son V.  Pennsylvania  R.  Co.,  61  N.  J.  Law, 
42,  15  AtL  833;  Powers  v.  McKenzle,  90 
Tenn.  167,  16  S.  W.  668;  McKelvey  v. 
Chesapeake  ft  O.  B.  Co^  36  W.  Va.  600,  14 
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8.  E.  261.  In  Uie  last  case  it  was  said:' 
*1ha  nonexpert  testifies  as  to  conclusions 
which  may  be  verified  by  tbe  court  or  jury ; 
the  expert  to  condusions  which  cannot  be. 
The  lumexpert  gives  results  of  a  process  of 
reasonli^  flamlllar  to  everydi^  life;  the  ex- 
pert gives  the  results  of  a  process  of  reason- 
ing which  can  be  mastered  only  by  special 
sdentlBta.'*  Experts  are  persraa  selected 
the  court  or  parties  to  a  cause,  on  ac- 
count of  their  knowledge  or  skill,  to  examine, 
estimate  and  ascertain  things  and  make 
a  tvpoet  of  their  oplnltm.  Sp^en  t.  State, 
8  Tex.  App.  166,  30  Am.  Bep.  126  (dtlng 
Bout.  Law  Diet) ;  HeacodE  t.  Btat^  13  Tex. 
App.  97,  131;  Le  Mere  t.  HcHale,  80  Minn. 
410,  IB  N.  W.  682;  Travla  v.  Brown,  43  Pa. 
(7  Wright)  0.  12,  82  Am.  Dec:  540.  Mr.  lAw- 
Bon  lays  down  the  mle  that  one  may  be 
qualified  as  an  expert  witness  by  studying 
without  practice  or  practice  without  study. 
Lawson,  Exp.  Et.  p.  210.  He  Jnstly  adds 
that  mere  obserration,  without  either  study 
or  practice,  will  not  be  sulUclent  Wheeler 
&  Wilson  Mfg.  Co.  T.  Buckhont,  60  N.  J.  Law, 
102,  36  Atl.  772,  773. 

Expert  testimony  Is  admitted  because  the 
witnesses  are  supposed,  from  their  experience 
and  study,  to  have  peculiar  knowledge  upon 
the  subject  of  Inquiry  which  jurors  generally 
have  not,  and  are  thus  supposed  to  be  more 
capable  of  drawing  conclusions  from  facts 
and  basing  opinions  niwn  them  than  Jurors 
generally  are  presumed  to  be.  In  prosecu- 
tions for  murder,  tbe  testimony  of  medical 
experts,  as  to  tbe  cause  and  manner  of  the 
death  of  the  deceased,  may  be  Indispensable. 
The  case  at  bar  la  an  Illustration  of  this. 
Very  few  persons  have  any  knowledge  or  ex- 
perience with  reference  to  death  caused  by 
strangulation.  Without  the  testimony  of 
medical  uperts,  the  Jury  would  have  been 
entirely  In  the  dark  on  this  subject.  The  ad- 
mlsslblli^  of  this  evidence  was  a  question 
for  the  determination  of  the  court.  The 
weight  and  credibility  of  the  opinions  of  ex- 
perts was  a  question  for  the  Jury  to  deter- 
mine, and,  If  such  opinions  were  not  well 
founded,  this  could  have  beea  shown  upon 
cro8»«xamlnatlon.  The  most  serious  objec- 
tion to  the  introduction  of  the  evidence  com- 
plained of  was  as  to  whether  or  not  deceas- 
ed died  from  self-inflicted  strangulation  or 
whether  she  died  from  strangulation  produc- 
ed and  caused  by  some  other  person.  The 
general  mle  Is  that  expert  evidence  ia  not 
admissible  for  the  purpose  of  proving  that 
a  wound  was  or  was  not  self-inflicted.  See 
iBtna  Life  Ins.  Go.  v.  ^iser,  116  Ky.  689, 
74  8.  W.  208.  But  fhete  are  exceptions  to 
this  rule  «■  there  are  to  an  other  rules.  In 
cases  where  a  wound  is  of  axt  extraordinary 
nature  and  la  upcm  a  portion  of  the  body  of 
which  mea  have  little  or  no  knowledge,  then 
expert  evidence  is  admissible  for  the  purpose 
of  showing  that  it  was  or  was  not  self- 
Infilcted. 
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The  case  of  State  V.  Lee,  W  Conn.  266, 
30  Ati.  1110.  27  L.  B.  A.  498,  48  Am.  St  Bep. 
202,  presets  an  instructive  discussion  of 
this  question.  Lee  was  Indicted  for  murder 
and  was  acquitted.  The  state  appealed  up- 
on a  question  of  law,  complaining  that  the 
trial  court  had  excluded  expert  testimony 
showing  the  wound  from  which  deceased 
died  was  not  self-inflicted.  Discussing 
this  question  the  court  said:  "The  fifth 
aaslgmnent  of  error  Is  as  follows:  7he 
court  -wred  in  enlndlng  the  following  ques- 
tion asked  by  Mr.  DooUttle  of  the  same 
irttness  (Moses  O.  White):  "Yen  examined 
the  uterus  in  this  case,  under  the  condi- 
tions you  testified  to.  7ou  made  the  post 
morton  and  examined  the  uterus  In  this 
case,  and  have  desolbed  its  conditions. 
Now,  I  wish  to  ask  you  whether,  from  your 
examination  ct  tbe  body  of  the  uterus,  in 
your  opinion,  the  wounds  which  you  have 
described,  upon  the  wall  of  the  uterus,  were 
seU-lnfllcted." '  The  finding  details  in  fnU 
the  facts  in  tike  case  claimed  to  have  beoi 
proved  by  tiie  state  and  by  the  defense.  The 
victim  ct  tbe  crime  diarged  was  a  woman 
whose  death  was  caused  by  a  lacerated 
wound  in  the  uterus,  made  by  some  Instru- 
ment used  In  tbe  production  of  an  abortion 
shortiy  prior  to  her  death.  The  defendant 
was  a  practicing  physician,  whom  the  deceas* 
ed  consulted  for  the  first  time  after  she 
decided  on  suffering  an  abortion.  The  tes- 
timony Introduced  In  chief  by  the  state  was 
sufficient  to  Justi^  the  jury,  if  they  believed 
the  witnesses.  In  drawing  an  Inference  of 
the  defendant's  guilt.  The  testimony  Intro- 
duced by  the  defendant  conskited  mainly  in 
contradictions  of  the  state's  witnesses;  the 
most  important  contradiction  being  that  of 
the  accused  himself,  who  denied  baring 
performed  any  operation  upon  the  deceased, 
and  stated  that  in  attending  the  deceased 
during  her  last  Illness,  caused  by  the  abor- 
tion, and  auperlnt^dlng  her  delivery  of  a 
dead  foetus  and  afterbirth,  he  acted  only  as 
an  honest  medical  practitioner  would  act 
when  called  to  attend  a  woman  suffering 
from  such  injuries.  He  said  the  injuries 
were  indicted  by  the  deceased  herself,  and 
offered  testimony  claimed  as  tending  to  show 
that  she  was  familiar  with  the  mode  of  pro- 
ducing abortion  by  mechanical  means,  and 
also  testimony  that  the  deceased  stated  she 
had  indicted  the  Injury  upon  herself,  and 
bad  made  this  statement  subsequent  to  her 
dying  declaration  testified  to  by  the  state's 
witnesses,  in  which  she  charged  the  defend- 
ant with  having  produced  tbe  abortion. 
Upon  rebuttal  the  state  called  the  witness 
Moses  O.  White,  a  practicing  phyaidau  and 
medical  examiner  for  tbe  county,  who  had, 
as  such  public  officer,  performed  an  autopsy 
on  the  body  of  the  deceased.  Dr.  White 
had  beea  previously  examined  by  the  state 
and  crosn-examlned  by  the  defense  as  a  med- 
ical «cpert   It  is  patent  that,  under  these 
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circumstanceB,  the  opinion  of  Dr.  White,  aa 
a  medical  and  surgical  expert,  npon  the  ques- 
tion whether  the  wound  he  had  examined 
and  described  to  the  Jury  was  so  situated 
and  of  such  a  nature  as  to  render  Its  self- 
Infllctlon  lmprac£icable,  was  admissible  evi- 
dence. It  Is  true  that  a  wound  may  be  bo 
situated  that  the  practicability  of  self-In- 
fliction Is  an  Inference  which  all  men  are 
competent  to  draw,  requiring  no  peculiar 
knowledge  or  experience,  and  therefore  not 
a  proper  subject  of  expert  testimony.  Bat 
to  draw  such  an  Inference  from  this  particu- 
lar wound  on  the  interior  surfoce  of  the 
womb  of  the  deceased  plainly  required  pe- 
culiar knowledge  and  experience,  not  com- 
mon to  the  world;  and  ther^re  the  opinion 
of  an  expert,  founded  on  such  knowledge  and 
experience,  is  admissible.  Xajlor  t.  Monroe, 
43  Conn.  4A;  Whart  Crim.  St.  ik  408.  The 
in^rtanoe  ot  the  eztinded  testlmoiiy  is 
not  less  clear.  The  testimony  In  the  case, 
as  a-ppears  from  tha  record,  was  of  aadti  a 
nature  that  the  qaestUm  of  the  defoxlant's 
guilt  ml^ht  hare  wholly  tamed  on  the  dis- 
puted fact  of  Belf-infllctkm,  of  the  wound. 
The  defendant  himself  relied  oa  the  pos- 
sibility of  that  fact  existing  as  a  principal 
hypothesis  consistent  with  the  evideBoe  and 
his  own  innocence.  The  evidence  adaded 
was  relevant  to  that  tact  Justice  required 
the  admlssioii  of  tiie  evidoioe.  What 
weight  mig^t  have  been  given  to  it  cannot 
be  known,  but  it  well  may  be  that  the  opinion 
of  Dr.  White  would  have  convinced  the  Jury 
that  the  wound  was  not  self-inflicted,  and 
that  there  remained  no  reasonable  hypothesis 
consistent  with  the  evidence  and  the  in- 
nocence of  the  prisoner." 

The  case  of  Beckett  v.  Northwestern  Ma- 
sonic Aid  Association,  67  Minn.  298.  68  N. 
W.  923,  is  also  in  point  In  that  case  expert 
evidence  was  h^d  to  be  competent  showing 
that  it  Is  very  rarely  that  a  suicide  Inflicts 
a  wound  on  himself  on  the  back  of  his 
person.  In  State  v.  KnlRht,  43  Me.  11, 
it  was  held  that  it  was  proper  to  allow  a 
medical  expert  to  testify  that  In  his  opin- 
ion the  wound  described  In  the  neck  of  the 
deceased  could  not  have  been  Inflicted  by 
bis  own  hand. 

We  are  therefore  of  the  c^lnlon  that  the 
evidence  objected  to  was  competent  and 
proper,  and  that  the  court  did  not  err  in  ad- 
mitting the  same. 

[2]  Second.  N.  J.  Lewellen  testified  for  the 
state  that,  about  six  months  before  the  death 
of  the  deceased,  witness  had  a  conversation 
with  appellant  with  reference  to  the  deceas- 
ed In  which  appellant  stated  that  there  was 
not  a  better  girl  living  than  Mable  Ookes; 
he  thought  her  a  perfect  lady  In  every  re- 
spect; he  thought  the  world  of  her  as  a 
clerk  and  as  a  woman.  In  a  later  conversa- 
tion appellant  said:  "I  am  not  getting  along 
Just  right  at  home.  If  anything  ever  comes 
up  that  I  can  do  it  I  am  going  to  marry 


that  lady."  He  said  he  wanted  to  get  her  to 
love  him.  In  a  subsequent  conversation  ap- 
pellant stated  to  witness  that  he  was  loving 
deceased  fit  to  kill  and  she  was  loving  him. 
In  a  later  conversation  appellant  told  wit- 
ness that  he  (appellant)  and  Mable  Oakes 
had  been  out  buggy  riding  and  tltfit  he  and 
Mable  Oakes  had  had  sexual  intercourse  and 
that  Mable  cried  all  of  the  next  day.  Appel- 
lant subsequently  told  witness  that  one  night 
the  folks  of  the  deceased  were  away  from 
home ;  that  they  were  gone  out  in  the  coun- 
try ;  and  that  he  went  to  her  hqme  and  stay- 
ed with  her  all  night  Appellant  told  witness 
that  It  took  him  an  hour  and  a  half  to  ac- 
complish bis  purpose  the  first  time  he  had 
sexual  intercourse  with  the  deceased.  Ap- 
pellant also  told  witness  that  he  could  not 
live  at  home ;  It  was  too  hot  for  blm ;  that 
he  did  not  have  any  pleasure  at  home ;  some- 
times he  went  there  for  his  meals  and  some- 
times he  did  not;  that  he  and  his  wife  did 
not  sleep  together;  she  slept  upstairs  with 
the  girls  and  he  had  a  separate  room  to  him- 
self; that  he  was  not  living  with  his  wife 
now  and  did  not  think  he  ever  would;  and 
that  If  his  wife  did  not  make  up  with  him 
he  had  everything  arranged  to  get  a  divorce. 
About  four  weeks  before  the  death  of  Mable 
Oakes  appellant  told  witness  that  he  had 
made  up  with  his  wife.  Shortly  before  the 
death  of  the  deceased,  appellant  told  wit- 
ness that  the  deceased  had  gone  to  Dr.  Saf- 
ford  to  be  examined  to  find  out  whether  or 
not  she  was  pregnant  Appellant  also  told 
witness  that  the  deceased  had  sinking  spells 
or  spells  of  the  heart,  and  that  he  had  to 
have  a  Uttle  whisky  in  the  office  tor  her  when 
she  had  a  bad  spell.  To  all  of  this  evidence 
appellant  strongly  objected  upon  the  ground 
that  it  tended  to  prove  a  separate.  Independ- 
ent, and  distinct  offense  than  that  ot  which 
appellant  was  upon  trial,  and  thereby  prej* 
udloed  his  case  in  the  ndnds  of  the  Jurors. 
The  court  overruled  this  objection,  to  which 
appellant  excepted. 

Dr.  W.  B.  Saflord  testified  for  the  state 
that,  about  three  weeks  before  the  death  of 
Mable  Oakes,  appellant  requested  witness  to 
examine  her  to  ascertain  whether  or  not  she 
was  pregnant  and  that  witness  made  an  ap- 
pointment with  appellant  for  the  deceased 
to  visit  his  office  tor  this  purpose ;  that  soon 
after  this  deceased  came  to  the  office  of  wit- 
ness and  submitted  to  a  physical  examina- 
tion when  witness  discovered  that  she  was 
pregnant;  that  within  an  hour  after  the 
examination  was  made,  appellant  came  to 
the  office  of  witness  to  ascertain  the  result 
of  the  examination.  Witness  informed  appel- 
lant that  deceased  was  pregnant  and  that 
appellant  then  requested  witness  to  perform 
an  abortion  on  deceased,  which  witness  re- 
fused to  do;  that  appellant  Insisted  upon 
witness  performing  an  abortion  and  helping 
him  (app^ant)  out  of  his  trouble,  and,  upon 
witness*  continued  refusal,  appellant  sfild  be 
would  perform  the  Job  himself  It  lie  had  the 
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tools.  To  all  of  this  testimony  couBsel  tor 
appellant  objected  upon  the  ground  that  it 
was  Irrelevaut,  incompetent,  and  immaterial, 
and  was  calculated  to  prejudice  the  Jury 
against  appelant  The  court  orermled  this 
objection  and  admitted  the  testimony,  to 
which  ruling  counsel  for  appellant  objected. 

W.  N.  Blckel,  being  upon  the  stand  as  a 
witness  for  the  state,  was  asked  the  follow- 
ing question:  "I  will  ask  you  to  state  to  the 
Jury  whether  or  not,  prior  to  the  9th  of  No- 
vember. 1910,  you  had  a  conversation  with 
the  defendant  and  In  which  conversation  he 
spoke  to  Tou  something  about  his  having 
studied  medldne?  Mr.  Swlndall:  Objected 
to  as  Incompetent,  Irrelevant,  and  immateri- 
al ;  he  Is  not  on  trial  for  studying  medldne. 
By  the  Court:  Overruled.  (The  defendant 
excepting.)  Q.  You  may  state,  what,  If  any- 
thing, he  said  to  you  at  that  time?  A.  He 
told  me  that,  when  be  was  a  young  man,  he 
had  studied  medicine  sufficient  to  have  t>een 
admitted  to  practice  had  he  pursued  that 
line."  In  their  brief  and  in  the  oral  argu- 
ment made  when  the  cause  was  submitted, 
counsel  for  appellant  bitterly  objected  to  the 
reception  of  this  testimony,  claiming  that  It 
related  to  a  separate.  Independent,  and  dis- 
tinct offense  from  that  for  which  appellant 
was  upon  trial,  and  was  highly  calculated  to 
inflame  the  minds  of  the  Jury  and  prejudice 
them  against  appellant  ■ 

In  the  case  of  Vlckers  v.  United  States,  1 
Okl.  Cr,  452,  98  Pac.  438.  In  a  well-consld- 
ered  opinion  by  Judge  Doyle,  this  court  held 
that  evidence  Is  admissible  which  tends  to 
prove  the  defendant  guilty  of  the  crime  for 
which  he  is  upon  trial,  and  even  though  it 
may  also  prove,  or  tend  to  prove,  another 
distinct  felony  and  thus  prejudice  the  ac- 
cused. We  think  that  this  Is  unquestloDably 
correct  Upon  a  trial  for  murder,  the  mo- 
tive, or  want  of  motive,  upon  the  part  of  the 
defendant  for  the  commission  of  the  crime 
Is  always  a  material  question  to  be  con- 
sidered by  the  Jury.  An  examination  of  the 
reported  cases  will  show  that  illicit  relations 
between  the  sexes  has  always  been  a  most 
prolific  source  of  murder.  For  a  full  pres- 
entation and  discussion  of  our  views  upon 
this  subject  see  Bums  v.  State,  8  Okl.  Cr. 
664,  129  Pac.  667 ;  Ex  parte  Harklns,  7  Okl. 
Cr.  464,  124  Pac.  931 ;  Ex  parte  JefTerles,  7 
Okl.  Or.  544,  124  Pac.  924.  41  L.  B.  A.  (N.  S.) 
749.  UUdt  love  will  sink  Its  victims  to  a 
greater  degradation  and  prompt  the  commis- 
sion of  more  desperate  deeds  and  nnjostlfl- 
abie  crimes  than  any  other  passion  to  whldi 
poor  wring  mortaUty  is  the  slave. 

We  think  that  the  state  could  not  have 
proven  a  more  powerful  motive  upon  the 
part  of  appellant  to  kill  the  deceased  than 
by  proving  tliat  tUldt  relations  had  existed 
between  them  during  the  time  when  appel- 
lant was  estranged  from  his  wife,  and  that 
after  appellant  bad  become  recondled  to  his 
wife,  he  discovered  that  the  deceased  was 
prognant  as  a  result  of  their  tUldt  relations, 


and  after  he  had  failed  to  induce  a  physldan 
to  produce  an  abortion  upon  the  deceased, 
and  he  knew  that  unless  the  deceased  was  dis- 
posed of,  th^r  secret  and  shame  would  soon 
become  public.  We  therefore  think  that  all 
of  the  evidence  on  this  subject,  while  it  did 
prove  a  separate  offense  upon  the  part  of 
appellant,  yet  It  was  pertinent  to  the  charge 
for  which  he  was  upon  trial  and  was  there- 
fore properly  admitted  by  the  court  The 
testimony  that  appellant  was  familiar  with 
medical  science  also  tended  to  explain  the 
unusual  manner  In  which  the  death  of  the 
deceased  was  effected.  The  court,  therefore, 
did  not  err  In  admitting  this  evidence. 

[3]  Third.  Appellant  complains  at  the  ac- 
tion of  the  trial  court  In  refus<iig  to  give  a 
number  of  spedal  instructions  requested. 
With  one  exception,  all  of  the  propositions 
presented  by  counsel  for  appellant  with  ref- 
erence to  the  Instructions,  have  been  pre- 
viously passed  upon  by  this  court  adversely 
to  the  contentions  made.  It  Is  therefore  not 
necessary  to  discuss  them  again.  The  In- 
struction referred  to  as  constituting  the.  ex- 
ception is  as  to  the  effect  and  weight  that 
should  be  given  to  the  testimony  of  experts. 
The  Instruction  requested  Is  argumentative 
and  highly  calculated  to  confuse  the  minds 
of  the  Jurors  who  are  not  supposed  to  be 
learned  In  the  law.  The  court  therefore, 
did  not  err  in  refusing  to  give  the  instruc- 
tion requested  by  appellant  upon  this  sub- 
ject 

Tlie  court  did,  however,  instruct  the  Jury 
upon  this  question  as  follows:  "Gentlemen 
of  the  Jury,  the  court  has  permitted  expert 
testimony  to  be  given  in  the  trial  of  this 
case  and  In  this  connection  the  court  in- 
structs you  that  the  opinions  of  exi>ert  wit- 
nesses are  to  be  considered  by  you  in  con- 
nection with  all  other  evidence  In  the  case. 
You  are  not  to  act  upon  such  opinion  to  the 
exclusion  of  other  testimony.  In  determln- 
Ing  the  weight  of  the  testimony  of  expert 
witnesses,  you  are  to  apply  the  same  general 
rules  that  we  applied  to  the  testimony  of  oth- 
er witnesses.  Taklug  into  consideration  the 
opinions  of  the  expert  witnesses,  together 
with  all  other  evidence,  you  are  to  deter- 
mine for  yourselves,  from  the  whole  evi- 
dence, whether  It  establishes  the  guilt  of  tbe 
defendant  beyond  a  reasonable  doubt,  as 
charged  In  tbe  lnf6rmation."  We  think  the 
Instruction  given  by  tbe  court  Is  correct 

[4]  Fourth.  It  was  proven  that  tbe  body  of 
the  deceased  was  found  In  a  back  room  ad- 
joining defendant's  office  about  2  or  3  o'clock 
In  the  afternoon.  It  was  also  proven  that 
the  deceased  was  a  robust,  healthy  girl  about 
23  years  of  age,  and  that  she  left  her  fa- 
ther's house  that  morning  to  go  to  the  of- 
fice of  appellant,  at  which  she  was  employed, 
and  that  she  ^  not  go  borne  for  dinner. 
Appellant  was  proven  to  have  been  at  his 
office  about  12  and  also  at  about  1  o'clock 
on  the  day  of  the  bomidde.  About  2  or  8 
o'clock  tiie  father  of  the  deceased,  passing 
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near  the  office  of  ai^kellant,  waa  called  by 
appellant  Upon  altering  ttie  ofBce,  appel- 
lant Informed  t&e  ftither  of  tbe  deceased  Quft 
he  believed  that  his  daaghter  was  dead.  He 
titan  carried  the  father  of  the  deceased  to 
the  room  In  which  the  body  was  lying  and 
stated  that  tills  was  the  position  In  which 
he  had  found  her.  The  faUier  of  the  de- 
ceased examined  the  onpse  and  found  that 
there  was  yet  some  warmth  about  the  heart 
and  that  the  body  was  in  the  condition  de- 
scribed by  the  attending  physicians.  The 
ftither  of  the  deceased  also  testified  that  dur- 
ing the  month  of  September  he  had  stated 
to  appellant  that  he  wanted  his  girl  to  qolt 
working  for  appellant,  but  that  appellant  re- 
plied he  did  not  want  her  to  quit  at  all; 
that  he  and  the  deceased  Intended  to  get 
married.  Appellant  stated  that  he  and  his 
wife  had  separated  and  that  he  was  going 
to  get  a  divorce.  The  record  eoren  nearly 
800  pages  and  contains  many  other  facts 
showing  the  relations  ezlstliv  between  ap- 
pellant and  the  deceased  of  a  similar  nature 
to  those  hereinbefore  stated  In  this  <^;ilnlon. 

[1]  Fifth.  Appellant's  counsel  complain  of 
certain  alleged  improper  remarks  claimed  to 
have  been  made  in  the  dosing  argument  of 
counsel  for  the  prosecution.  Upon  an  ex- 
amination of  tile  record,  we  find  that  the 
only  raCermce  to  this  mattw  is  contained  in 
some  remarks  made  by  one  of  the  counsel 
for  appellant  after  the  argument  was  over 
and  b^we  the  Jury  had  retired  to  consider 
their  verdict  The  record  does  not  contain 
a  oertiflcate  of  the  trial  court  that  the  prose- 
cuting attorney  used  the  language  which  he 
was  charged  with  having  used  by  counsel 
for  appellant  We  have  time  and  again  de- 
cided that  improper  remarks  made  by  a  pros- 
ecuting attorney  in  his  argument  to  the  Jury 
must  be  Incorporated  In  the  case-made  and 
certified  to  by  the  trial  Judge  before  they 
can  be  considered  upon  appeal.  Such  re- 
marks cannot  be  presented  by  affldarits  or 
in  any  other  manner  than  under  the  certifi- 
cate of  the  trial  Judge,  unless  It  appears 
from  the  record  that  counsel  for  the  defend- 
ant requested  the  trial  Judge  to  hare  such 
remarks  taken  down  by  the  Btenographer,  in 
order  that  he  might  Incorporate  such  re- 
marks and  his  objections  thereto  in  the  rec- 
ord ;  and  tbe  court  had  refused  to  hare  this 
done.  Id  tliat  event  only  can  such  remarks 
be  presented  to  this  court  upon  appeal  by 
affidavit  If  it  had  been  made  to  appear 
by  the  record  that  counsel  for  appellant  had 
requested  the  trial  court  to  hare  tbe  stenog- 
rapher take  down  in  shorthand  any  state- 
ment made  by  the  prosecuting  attorney  dur- 
ing bis  closing  argument  to  be  made  a  part 
of  the  case-made  upon  appeal,  and  that  the 
court  had  refused  to  comply  with  such  de- 
mand, then  this  fact  might  hare  been  shown 
by  affidavits  or  any  other  competent  evi- 
dence, and  such  refusal  upon  the  part  of  tbe 
court  would  have  been  ground  for  rerersal, 
without  regard  to  the  merits  of  the  case. 


But  it  is  not  dalmed  tiiat  any  sndi  request 
was  made  by  counsel  for  appellant  or  re- 
fused by  the  trial  court  and,  as  the  court 
has  not  certified  to  the  statements  contained 
in  the  record  made  by  connsel  for  appellant, 
we  cannot  consider  snch  statements  ss  a 
part,  of  the  record.  See  Lamm  al.  v. 
State,  4  Okt  Cr.  641,  lU  Pac.  1002. 

[t]  Sixth.  If  we  were  to  state  all  of  th» 
evidence  in  this  cas^  it  would  ffll  a  Tolnme 
of  our  reports.  It  Is  not  necessary  that  the 
evldmce  should  be  stated  in  fuU.  We  think 
from  the  statement  of  facts  contained  in  tills 
opinion,  in  connection  with  the  other  evi- 
dence in  the  case  which  appears  in  the  rec- 
ord, that  lui  honest  and  intelligent  Jniy 
could  not  be  impaneled  who,  with  a  due  re- 
gard for  the  evidence  and  their  oaths,  could 
do  otherwise  than  convict  ajqieUant  of  mnz^ 
der.  In  fact  his  acquittal  would  have  been 
a  great  miscarriage  of  Justice.  We  regard 
this  as  the  most  cold-blooded,  cowardly,  and 
infamous  murder  committed  in  Oklahoma  to 
which  our  attention  has  been  called.  To 
gratify  his  animal  passions  and  under  pnnD- 
ises  of  getting  a  divorce  from  Us  wife  and 
marrying  deceased,  appellant  in  tlu  sacred 
name  of  love,  laid  selge  to  the  dtadd  of 
the  heart  of  a  .yonng  and  Inexperienced  girl 
and  accomplished  her  ruin.  His  own  state- 
mmta  conclusively,  show  that  he  alone  is 
responsible  for  her  seductlcm,  and.  wh»  be 
learned  that  as  a  result  of  her  defilement 
she  was  about  to  become  a  mother,  and  be- 
ing unable  to  induce  a  doctor  to  perform  an 
abortion  and  cover  up  his  treachery  and  in- 
famy, he  in  a  cowardly  manner  deliberately 
strangled  her  to  death. 

Appellant  had  stated  that  he  kept  whisky 
in  his  office  to  give  to  the  deceased  when  she 
had  sinking  spells.  He  doubtless  gave  her 
whisky  on  the  day  of  the  homicide  contain- 
ing enough  morphine  to  stuplfy  and  not  to 
kill  her,  the  better  to  enable  him  to  strangle 
her  to  death  without  causing  her  to  call  for 
assistance.  The  presence  of  strychnine  in 
the  stomach  would  give  color  to  appellant's 
claim  tbat  deceased  bad  sinking  spells  and 
suggest  the  Idea  that  this  came  from  medi- 
cine which  she  had  taken  to  strengthen  her 
heart  This  makes  the  testimony  that  ap- 
pellant had  read  medicine  clearly  admlsslbleb 
It  strengthens  the  presumption  that  appel- 
lant was  preparing  to  cover  up  his  tracks 
and  manufacture  a  defense. 

We  bellere  that  the  gallows  was  cheated 
of  its  due  when  the  Jury  failed  to  inflict 
the  death  penalty  upon  appellant  The 
protection  of  female  purity  requires  that 
such  conduct  as  appellant  baa  beui  gollly  of 
should  recdlve  the  most  severe  iKWBilide  pun- 
ishment 

We  find  no  material  error  In  the  record. 
The  Judgment  of  the  lower  court  Is  therefore 
In  all  things  affirmed. 

ARMSTRONG,  P.  J.,  and  DOXLE,  3^ 

concur. 
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WELLS  T.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Mar  8,  1913.) 

CONTKMPT  (I  68*)— APPBAL— JURISDICIIOH. 

The  Criminal  Court  of  Appeals  has  do  ju- 
risdiction to  review  civil  contempt  proceedings 
wherein  defendant  la  adindged  fnilty  of  con- 
tempt for  failure  to  pay  attorn^  few  and  «U- 
moay. 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent  Dig.  II  213-215,  223-237;  De&  Dig.  | 
66.*] 

Appeal  from  District  Court,  Hughes  Comi- 
ty ;  John  Caruthers,  Judge. 

Carl  R.  Wells  was  adjudged  guilty  of  con- 
tempt, and  appeals.  Appeal  dismissed. 

Crump  &  Skinner  and  Mann,  Rogers  & 
Harrlg,  all  of  Holdenvllle.  for  plaintiff  in 
error.  Chas.  Weot,  Atty.  Cten^  and  SmltJh  O. 
HatKHi,  Aast  Atty.  Oco.,  for  the  State. 

PER  CURIAM.  PlalntUt  In  error  was  on 
April  11.  1012,  ordered  to  be  committed  to 
the  custody  of  the  sherifC  and  confined  to 
the  county  Jail  of  Hughes  county  until  such 
time  as  he  complied  with  the  order  of  said 
court  as  theretofore  made,  directing  him  to 
pay  $400  alimony  and  tlOO  attorney  fee, 
awarded  in  a  divorce  wherein  Phcebte  A. 
Wells  was  plaintiff  and  plaintiff  in  error  waa 
defendant.  From  this  Judgment  an  appeal 
was  attempted  to  be  taken  by  filing  In  this 
court  June  8,  1012,  a  i>etition  In  error  with 
case-made. 

The  Attorney  General  has  filed  a  motion  to 
dismiss  the  appeal  as  follows:  "Because  the 
record  discloses  and  the  petition  in  error  re- 
cites that  thia  is  an  appeal  from  a  'Judgment 
and  sentence  rendered  In  a  certain  cause 
pending  in  the  district  court  of  Hughes  coun- 
ty, OkL,  wherein  Pbceble  A.  Wells  was  plain- 
tiff and  Carl  Wells  was  defendant,  and 
wherein  this  defendant  was  adjudged  to  be 
guilty  of  the  crime  of  contempt  of  court  in 
not  paying  certain  attorney's  fees  and  alimony 
awarded  against  him  upon  a  former  hearing 
In  said  cause,*  eta,  it  clearly  appearing  from 
the  tact  of  the  petition  In  error  that  this  la 
an  appeal  from  a  judgment  rendered  in  a 
civil  and  not  a  crlmtnat  action." 

The  question  presented  is  the  same  as  the 
one  decided  In  Flathers  t.  Btate,  7  Okl.  Cr. 
668,  125  Pac  902,  and,  for  the  reasons  given 
In  the  opinion  In  that  case,  the  motion  to 
dismiss  for  want  of  Jurisdiction  is  sustained 
and  the  pniported  appeal  herds  dlamlsaed. 


STEWARD  V.  STATE 
(Criminal  Court  of  Appeals  of  Oklalioma. 
Bfay  8.  1918.) 

(BvlMnu      ^  Court,} 
L  Houzciox  (I342*')— Apfxal— EuoB  Fa- 

TOBABUE  TO  DEFENDATIT. 

When  the  court  submits  the  issue,  aod 
the  jury  flnda  the  defendant  guilty  of  man- 


slaughter  In  the  second  degree,  in  a  ease  where 

the  law  and  the  facta  makes  the  crime  murder 
or  manslaughter  in  the  first  degree,  It  Is  an 
error  in  favor  of  the  defendant,  of  whidi  the 
law  will  not  take  cognixaoce,  and  of  whidi 
the  defendant  cannot  complain. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  I  722;  Dec.  Dig.  |  842.*] 

2.  CsnaifAL  Law  (|  1048*)— Appbix  avd 

EBBOK— PSKSBIITATIOIf  BELOW— NBCESSITT. 

Errors  can  be  made  available  on  appeal 
only  by  exceptions  duly  taken  tm  tlie  triaL 

[Ed.  Note.— For  other  ease%  see  Criminal 
Law,  Cent  Dig.  U  2666,  2657,  2670:  Dee.  Dig. 
I  1048.*] 

Appeal  from  District  Court,  Pontotoo 
County;  Tom  D.  McKeown,  Jndga 

O.  A.  Steward  waa  convieted  of  "^iwlaiig*- 
ter  in  the  second  degree  and  he  appeals. 

Affirmed. 

W.  T.  Anglin,  of  CTalvin,  and  Crawford  & 
Bolen,  of  Ada,  for  plaintlfl  in  error.  Chas. 
West,  Atty.  Gten.,  Smith  O.  Matson,  Asst 
Atty.  Gen.,  and  Joe.  L.  Hull,  Spec.  Asst  Atty. 
GeiL,  for  the  State. 

DOTLB,  J.  The  plaintiff  in  error,  here- 
inafter called  the  defendant,  was  convicted 
of  manslaughter  in  the  second  degree  in  the 
district  court  of  Pontotoc  conn^  on  an  In- 
formation filed  in  said  coort  February  8; 

1910,  charging  him  with  the  murder  of  one 
D.  T.  Gray  in  said  county  on  or  about  the 
24th  day  of  December,  1009,  and  in  accord- 
ance with  the  verdict  of  the  Jury  he  was 
sentenced  to  Imprisonment  in  the  peniten- 
tiary for  a  term  of  three  years.  The  Judg- 
ment and  sentence  was  entered  March  14, 

1911.  An  appeal  was  perfected  by  filing  In 
this  court  S^tember  18,  1911,  a  petition  in 
error  with  case-made. 

The  facts  of  tills  case  so  far  as  deemed 
material  to  a  proper  understanding  of  the 
questions  presented  are  as  follows:  It  ap- 
pears from  the  record  that  the  defendant 
was  a  physician  with  an  office  In  the  town 
of  Allen.  The  killing  occurred  In  the  de- 
foidanfs  office  on  Christmas  Eve;  the  de- 
fendant was  shot  with  a  45-callber  pistol,  the 
bullet  entered  2^  Inches  below  and  back  of 
the  left  nipple,  and  came  out  3  Inches  below 
the  right  shoulder  blade. 

Three  persons  besides  the  defendant  and 
the  deceased  were  in  the  room  at  the  time; 
of  these  two  testified  fOr  the  state  and  one 
for  the  defendant 

Jim  Story  testified:  That  he  went  with 
the  deceased  to  Dr.  Jones'  office,  and  there 
found  Dr.  Jones,  Julian  Donaghey,  and  the 
defendant  That  there  wag  a  double-barrel 
shotgun  on  a  table  in  the  room,  and  the  de- 
fendant was  sitting  behind  the  table.  The 
deceased  remarked,  "Seems  like  you  are  hav- 
ing a  jubilee  up  here."  The  defendant  said, 
"I  have  a  right  to  protect  my  bouse;"  and 
the  deceased  answered,  "I  do  not  blame  you ; 
I  would  too."  The  defendant  then  jumped 
np,  and  came  oat  with  a  slx-ahooter,  and  the 
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deceased  Bald,  "Doo't  shoot  me.  Doc.,"  and 
walked  towards  blm.  The  defendant  struck 
the  deceased  with  the  six-shooter,  and  de- 
ceased  picked  up  the  shotgun,  and  witness 
knocked  It  out  of  bis  hands  on  the  floor, 
Donaghey  said,  "Jim,  yon  are  going  to  get 
shot;"  and  witness  got  from  between  them. 
The  defendant  and  the  deceased  were  then 
scuffling  over  the  six-shooter;  the  deceased, 
holding  the  muzzle,  shoved  the  defendant 
down,  and  the  gun  went  off.  The  deceased 
let  go  of  the  pistol  and  grabbed  the  shotgun, 
holding  tiie  muzzle  towards  the  defendant 
The  defendant  then  fired  again,  and  the  de- 
ceased said,  "You  tiave  killed  me,"  and  laid 
down  and  died  in  a  few  minutes.  The  de- 
ceased was  unarmed.  He  furth^  testified 
that  the  deceased  had  not  made  any  move  to 
do  the  defendant  any  harm  at  any  time  be- 
fore the  defendant  drew  the  pistol. 

Julian  Donaghey  testified  that  he  was  sit- 
ting in  the  office  when  Jim  Story  and  the 
deceased  came  in,  and  his  testimony  was  in 
substance  the  aame  as  that  of  witness  Jim 
Story. 

Nnte  Smith,  Ebb  Ashford,  and  Ira  Single- 
ton testified  that  they  were  In  the  defend- 
ant's office  a  sliort  time  before  the  killing, 
and  AshfoM  picked  the  shotgun  from  the 
table,  and  the  defendant  said  "not  to  be 
monkeying  with  it,"  and  took  the  gun 
from  him,  and  broke  it,  and  a  shell  fell 
out  on  the  floor.  The  d^endant  picked  the 
shell  up,  and  put  It  In  his  pocket,  and  breech- 
ed the  gun;  that  they  were  drinking  whis- 
ky, and  the  defendant  ordered  them  out  of 
bis  office,  and  pushed  Nute  Smith  down  the 
stairs ;  that  they  went  into  a  pool  hall,  and 
told  the  deceased  about  tlie  trouble,  and  be 
said,  "Take  a  fool's  advice,  and  stay  away 
from  up  there." 

J.  B.  Robinson  testifled  that  he  was  In 
Dr.  Means'  drug  store  right  under  the  de- 
fmdant's  oflBc^  and  heard  the  shots,  and 
walked  out  and  started  np  tlie  stairs,  and 
was  about  two-tiilrds  of  the  way  up  when  the 
defendant  said,  "'Hold  on  there;  dontoome 
up  here.'  I  aaid,  This  is  Banks  Robinson;' 
and  he  said,  'All  right.  Banks.'  He  was 
standing  in  the  door  vlth  the  shotKon  and  a 
pistol  In  hlB  hands.  I  looked  around  and  saw 
Mr.  Gray  laying  there,  and  I  said,  'Doctor, 
how  come  this?*  and  he  said,  *I  cannot  tell 
yon;  It  was  done  so  quick  that  I  do  not  know 
how  It  was  done;  I  never  was  so  sorry  over 
anything  In  my  life  as  this.'  I  said,  'Doctor, 
did  yon  kill  him  with  bird  ahot?*  and  he 
said.  *No,  Banks,  I  killed  him  wltli  buck- 
shot' Aa  I  said  this,  he  nnlweecbed  the 
shotgun  and  put  In  a  oonple  of  shells.  He 
asted  me  to  look  over  the  room,  and  see  if 
I  could  find  any  sheila.  I  looked,  and  found 
one,  a  No.  10,  loaded  with  backshot" 

On  behalf  of  tiie  defendant;  Sam  Weems 
and  Jim  Crawford  testifled  that  th^  heard 
the  deceased  remark  to  some  one,  "l  will 
go  up  and  see  it  he  will  kick  me  out  that 


way,"  and  a  few  minutes  afterwards  they 
heard  the  shooting. 

Dr.  John  B.  Jones  testified :  That  he  offlo- 
ed  with  Dr.  Steward,  the  defendant;  that 
the  deceased,  with  Jim  Story,  walked  in  and 
said,  "You  all  seem  to  t>e  having  a  Jubilee 
up  here,"  and  Julian  Donaghey  said,  "No, 
we  are  not  having  a  jubilee;  but  I  think  a 
fellow  fell  down  the  stairs  and  cut  his  hands 
on  a  whisky  bottle;"  and  the  deceased  said, 
"You  need  not  tell  me  that  is  all  there  was 
to  it,  because  I  know  there  was  somethli^ 
else  to  it;"  and  the  defendant  said,  "I  do 
not  know  that  it  makes  any  difference  to  any 
one  whether  there  Is  anything  to  it;  we 
have  to  protect  our  office  against  any  such- 
crowd  as  that;  we  are  not  going  to  have 
any  drunken  crowd  around  here."  That  the 
deceased  th^  advanced  forward,  and  re- 
marked, "  *Yon  old  son  of  bitch,  what  Is  the 
matter?*  and  everything  started  Quicker  than 
you  could  hardly  say."  The  deceased  grab- 
bed the  shotgun,  and  Jim  Story  grabbed  him 
by  the  arm,  and  the  gun  fell  on  the  floor. 
Witn^s  grabbed  the  defendant,  and  fell  on 
the  floor,  and  the  defendant  fell  over  him. 
That  he  heard  two  shots,  and  as  he  looked 
the  deceased  was  holding  the  shotgun  tn  the 
defendant's  face.  The  deceased  dropped  the 
gun,  and  grabbed  his  stomach,  and  said,  "He 
has  killed  me." 

Tom  Smith  testified  that  the  defendant 
had  a  commission  under  him  as  a  d^mi^ 
sherifr. 

The  defendant  did  not  testify. 

On  rebuttal  several  witnesses  testifled  that 
the  deceased  had  a  good  reputation  as  be- 
ing a  peaceable,  law-abiding  dtlzen.  It  was 
the  theory  of  the  state  that  the  homicide 
was  deliberate  and  malicious.  The  defense 
was  Justlflable  bomldde  in  self-defense.  The 
view  we  are  constrained  to  take  of  this 
case  renders  it  unnecessary  to  pass  upon 
the  questions  raised  by  the  assignment  of 
errors,  except  the  one  that  the  verdict  is 
contrary  to  the  evidence.  Under  the  evi- 
dence In  this  case  as  to  whether  or  not 
the  killing  was  in  necessary  sdf-defense 
was  'a  question  of  fact  ,for  the  Jury.  The 
right  of  the  defendant  to  use  sufficient  force 
to  eject  the  deceased  from  his  office  did 
not  in  itself  Justify  his  assault  by  a  deadly 
weapon.  If  after  remonstrance  an  Invasion 
of  the  premises  of  another  presumably  for 
the  purpose  of  assault  cannot  otherwise  be 
prevented.  It  may  be  Justifiable  homicide  to 
kill  the  person  so  forcibly  invading.  Our 
Code  provides  (section  2290),  In  so  far  aa  ap- 
plicable, as  fellows:  "Whoi  resisting  any 
attempt  to  murder  such  jterson,  or  to  com- 
mit any  felony  upon  tilm  or  h^,  or  upon  or 
in  any  dwelling  house  In  which  such  per^ 
son  Is;  or,  when  committed  In  the  lawful 
defense  of  sudi  person,  •  •  *  whea. 
there  is  a  reasonable  ground  to  appr^end 
a  design  to  commit  a  felony,  or  to  do  some 
great  personal  injury,  and  Imminent  danger 
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of  sadli  design  being  accompllsbed.'*  If  a 
man,  though  in  no  appar^t  danger,  kiUs 
anoQier  through  ffear,  undue  alarm,  or  cow- 
ardice, under  the  belief  honestly  entertained 
that  great  personal  Injury  Is  about  to  be 
Inflicted  upon  him.  It  cannot  be  claimed  that 
under  such  circumstances  he  would  be  Justi- 
fied in  80  doing,  because  the  belief  would  be 
an  unreasonable  one,  and  not  justified  by 
the  circumstances  in  which  he  was  placed. 
The  right  of  self-defense  Is  founded  on  the 
law  of  necessity,  and  can  only  be  exercised 
when  the  slayer  is  acting  under  a  reason- 
able belief  arising  from  the  circumstances 
of  the  case,  as  they  appear  to  blm,  that  his 
life  is  in  Imminent  danger,  or  that  he  is  In 
danger  of  great  personal  Injury,  from  some 
OTort  act  of  his  assailant,  and  that  the  dan- 
ger was  so  urgent  and  Imminent  at  the  time 
of  the  killing  that  It  was  necessary  for  him 
to  take  life  to  protect  his  own.  The  reason- 
ableness of  the  defendant's  belief  must  be 
determined  from  his  standpoint,  bat  it  Is 
a  question  for  the  jury  as  to  whether  he  had 
sufficient  grounds  upon  which  to  base  such 
belief.  And  If  there  is  a  confilct  In  the  evi- 
dence, or  different  Inferences  may  be  drawn 
therefrom,  it  Is  the  province  of  the  jury  to 
weigh  the  evidence  and  determine  the  facts. 
It  Is  no  more  the  province  of  the  appellate 
court  than  of  the  trial  court  to  determine 
controverted  questions  of  fftct  arising  npon 
confilcting  evidence. 

The  Instructions  of  the  court  fully  and 
fairly  covered  the  law  of  justifiable  homicide 
In  self-defense.  The  court,  however,  for 
some  reason  not  apparent  from  the  record 
submitted  to  the  jury  the  Issue  of  man- 
slaughter In  the  second  degree.  It  most 
be  admitted  that  the  evidence  In  the  case 
does  not  show,  or  tend  to  show,  any  of  the 
elements  or  Ingredients  of  manslaughter  in 
the  second  degree,  even  assuming  the  facts 
to  be  as  claimed  by  the  defendant,  and  as 
shown  by  the  evidence  offered  on  his  be- 
half. Obviously,  when  the  homicide  is  ad- 
mitted, and  justification  in  self-defense  Is 
relied  upon  as  a  defense,  there  can  be  no 
element  of  manslaughter  In  the  second  de- 
gree, even  where  the  defendant  does  not  tes- 
tify as  in  this  case.  Our  procedure  criminal 
provides  that  the  jury  may  find  the  defend- 
ant guilty  of  any  offense,  the  commission  of 
which  Is  necessarily  Included  In  that  with 
which  he  Is  charged  in  the  Indictment  or 
information,  and  "when  It  appears  that  a  de- 
fendant has  committed  a  public  offense,  and 
there  la  reasonable  ground  or  doubt  in  which 
of  two  or  more  degrees  he  Is  guilty,  he  can 
be  convicted  of  the  lowest  of  such  degree 
only."  Section  6829  and  section  6875.  The 
law  makes  It,  however,  the  duty  of  the  court 
In  charging  the  jury,  where  there  is  no  evi- 
dence tending  to  prove  the  commission  of 
an  offense  which  is  necessarily  included  in 
the  offense  charged,  to  refuse  to  instruct  on 


sndi  included  offense  or  lower  degree  of  the 
offense  charged  In  the  Indictment  or  infor- 
mation, and  it  la  the  settled  rule  of  decision 
in  this  state  that  it  Is  the  duty  of  the  trial 
court  to  say  In  a  homicide  case,  as  a  mat- 
ter of  law,  whether  there  is  any  evidence 
that  would  tend  to  reduce  the  d^ee  of  the 
offense  to  manslaughter  In  the  second  de- 
gree. Cannon  v.  Territory,  1  Okl.  Cr.  800, 
99  Pac.  622.  Says  Mr.  Wharton:  "The  prov- 
ince of  the  court  on  an  issue  as  to  the 
degree  of  a  homicide  Is  to  guide  and  direct 
the  jury,  and  keep  them  within  proper 
bounds.  It  is  Its  duty  to  determine  whether 
competent  evidence  has  been  Introduced, 
which,  if  believed  by  the  Jury,  would  fur- 
nish the  elements  or  ingredients  of  any  par- 
ticular grade  of  homicide."  Wharton  on 
Homldde  (3d  Ed.)  p.  241. 

There  seems  to  be  a  growing  laxity  in  the 
observance  of  the  rule  which  requires  trial 
courts  to  confine  the  Instractlons  to  the  in- 
cluded offenses  or  lesser  degrees  which  the 
evidence  tends  to  prove.  While  this  court 
has  not  been  called  npon  to  construe  our 
singular  constitutional  provision  {article  2, 
I  21),  "nor  shall  any  person,  after  having 
be^  once  acquitted  by  a  Jury,  be  again  put 
in  jeopardy  of  life  or  liberty  for  tliat  of 
wtiich  he  has  t>een  acquitted,"  trial  courts 
should  not  be  unmindful  of  the  fact  that  it 
is  a  matter  of  grave  doubt  whether  a  de- 
fendant after  having  been  acquitted  of  the 
higher  offense  and  convicted  of  an  includ- 
ed lower  or  Inferior  one  may  again  after 
having  secured  a  new  trial  be  placed  upon 
trial  for  the  higher  offense  diarged  in  the 
indictment  or  Information. 

[2]  In  this  case  the  Instructions  submit- 
ting the  Issue  of  manslaughter  in  the  sec- 
ond degree  were  not  excepted  to  by  the 
defendant,  end  errors  can  be  made  avail- 
able on  appeal  only  by  exceptions  duly  tak- 
en on  the  trial. 

[1]  If  the  jury  in  mercy  or  sympathy  for 
the  defendant  or  by  a  mistaken  view  of  the 
law  or  the  facts  finds  the  defendant  guilty 
of  manslant^ter  In  the  second  degree,  in  a 
case  where  the  law  and  the  facts  make  the 
crime  murdw  or  manslaughter  in  the  first 
degree,  it  is  an  error  In  favor  of  the  de- 
fendant of  wtilCh  the  law  will  not  take  cog- 
nizance and  of  wlilch  the  defendant  cannot 
complain.  Where  the  issue  has  been  sub- 
mitted, the  Jury  have  the  undoubted  power 
to  fix  the  crime  In  the  lowest  degree  when 
it  ought  under  the  law  and  the  evidence  to 
be  fixed  in  a  higher  degree.  We  have  giv- 
en a  careful  consideration  to  this  case,  and 
we  do  not  find  that  any  injustice  has  l)een 
done  the  defendant 

The  judgment  of  the  district  court  of  Pon- 
totoc county  Is  therefore  affirmed. 

ABM8TB0N0,  P.  J.,  and  FURMAN,  J., 
concur. 
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BROOKS  T.  STAm 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Hay  8, 1918.) 

tBtflkt^  Hf  the  OonrtJ 

R&pii  (I  tSS*)— SumouHOT  OF  Evidence. 

In  a  prosecntion  for  statutory  rape,  the 
evidence  is  held  to  support  the  verdict  and  that 
DO  reversible  error  was  committed  on  the  trial. 

[Ed.  Note. — For  oUier  cases,  see  Rape,  Cent, 
irfc  H  71-74,  7«;  Dec  Dig.  |  62M 

Appeal  from  District  Coor^  14  Flote  Oomt- 
tj;  W.  H.  Brown,  Judge. 

Everett  Brooks  was  convicted  of  itatntoxy 
rape,  and  he  appeals:  Affirmed. 

Tom  W.  Neal.  of  Poteau,  for  plaintiff  la 
error.   The  Attorney  General,  for  the  State. 

DOYIiB,  J.  Plaintiff  In  error,  Bverett 
BrookB,  was  coDTicted  of  the  crime  of  stat- 
utory rape  committed  on  Maud  Alton,  an 
unmarried  female'  over  the  age  of  16  years 
and  under  the  age  of  18  and  of  previous 
chaste  and  virtuous  character,  on  or  about 
June  16,  1910,  and  In  accordance  with  the 
verdict  of  the  Jury  was  sentenced  to  serve 
a  term  of  five  years'  Imprisonment  in  the 
penitentiary.  The  Judgment  and  sentence 
was  entered  November  18,  1911.  To  reverse 
the  Judgment,'  an  appeal  by  case-nuUle  was 
perfected. 

Briefly  stated,  the  salient  fitcts  are  as 
follows:  Maud  Alton's  testimony  la  in  part 
in  the  words  as  follows:  "He  began  going 
with  me  in  the  spring  after  my  mother  died 
in  the  winter.  He  always  seemed  to  be  a 
very  nice  young  man  until  along  about  De- 
cember, 1909,  and  then  he  began  to  make  In- 
decent proposals  to  me,  and  I  refused  him 
and  asked  htm  if  I  got  In  a  bad  condition 
what  would  he  do.  He  aald  he  would  go  to 
Poteau  and  get  the  lleenae  and  come  back 
and  have  the  eeremimy.  I  never  did  give  up 
and  he  always  had  such  talks  until  in  April, 
1910,  and  then  he  began  trying  to>  have  in- 
tercourse with  me  and  never  did  succeed  un- 
til along  In  Juue,  and  then  he  did  have  In- 
tercourse with  me  off  and  on  until  along  in 
November,  and  I  had  never  had  anything 
to  do  with  any  other  young  man  that  way, 
and  in  November  I  got  in  a  bad  condition 
and  I  told  him  and  he  proposed  for  me  to 
go  to  my  ancle's  in  Tennessee  and  get  Bhnt 
of  It,  and  no  one  here  would  know  anything 
about  It,  and  I  refused  to  go." 

Joe  Brooks  testified  tliat  the  defendant  said 
to  him:  "That  Maud  Alton  was  In  a  bad  fix 
and  that  she  was  going  to  Tennessee,  and  that 
she  would  get  shut  of  the  trouble  there  and 
that  he  would  bear  her  expenses;  that  she , 
says  It  Is  mine  but  'I'll  be  damned  If  I  will 
ever  own  It,*  bat  that  be  bad  bad  Interconrsn 
with  her." 

Mrs.  Tina  Brooks  testified  that  she  heard 
the  defendant  say  that  he  had  had  inter- 


(OkL 

course  with  Maud  Alton  and  be  believed  that 
she  was  going  to  lay  It  on  him,  and  he  in- 
tended going  to  the  doctors  and  get  some- 
thing to  make  her  miscarry. 

Will  Haggard  testified  that  the  defendant 
told  him  of  having  liad  tntraeoarae  wiOi 
Maud  Alton. 

Llge  Alton  testified  that  Maud  Alton  Is  his 
daughter;  that  she  was  17  years  of  age  March 
24,  1910;  that  his  wife  died  In  1905  and  hU 
daughter  Maud  kept  house  on  his  farm  for 
bis  family  consisting  of  her  and  a  younger 
sister  and  brother;  that  the  defendant  for 
several  years  had  been  calling  on  hla  daugh- 
ter, and  they  had  been  going  to  church,  pray- 
er meetings,  and  entertainments  together. 

Six  or  seven  witnesses  testified  to  the  pre- 
vious chaste  and  virtnons  diaracter  of  the 
prosecutrix. 

On  behalf  of  the  defense  some  testimony 
was  offered  tending  to  show  that  prosecutrix 
was  not  of  previous  chaste  and  virtuous  cliar- 
acter.  The  defendant  did  not  testify  on  bis 
own  behalf. 

iKtltlon  in  error  contains  many  assign* 
ments.  The  principal  grounds  relied  upon  for 
a  reversal  are  based  upon  the  rulings  of  the 
court  on  the  admlsBion  of  testimony  and  re* 
quested  instructions  refused  to  be  given  by 
the  court 

We  have  carefully  examined  the  record 
and  the  rulings  complained  of  and  can  find 
no  injustice  done  the  defendant  upon  the 
trial  by  the  rulings  upon  the  admission  of 
evidence  or  the  InstructlonB  of  the  court 
The  alleged  errors  do  not  seem  to  us  to  merit 
special  consideration.  The  trial  was  In  every 
respect  a  fair  one,  and,  considering  that  want 
of  previous  chaste  and  virtnons  character, 
the  only  defense  relied  upon,  was  but  feebly 
supported  by  the  evidence,  we  think  the  only 
mistake  apparent  from  the  record  was  made 
by  the  Jury  In  assessing  the  minimum  pun- 
ishment prescribed  by  the  law.  A  case  sel- 
dom appears  In  criminal  annals  showing  more 
depravity  in  the  defendant  or  a  greater  out- 
rage to  common  decency  and  public  morals. 

A  miscreant  who  would  entice  an  unso- 
phisticated motherless  girl  to  submit  to  his 
lust  by  pretense  of  love  and  promise  of  mar- 
riage, and  after  his  victim's  hope,  happiness, 
and  life  have  been  eseentially  destroyed  final- 
ly adds  Infamy  to  his  Iniquity  by  attempt!!^ 
to  destroy  any  vestige  of  character  his  vic- 
tim may  [tossess  by  denouncing  her  before  the 
world  as  a  wanton,  Is  deserving  full  measure 
the  punishment  prescribed.  It  is  apparent 
from  the  record  that  Justice,  though  some- 
what lame,  has  been  long  due,  but  the  day 
of  the  defendant's  atonement  Is  at  hand. 

The  Judgment  la  affirmed.  Mandate  forth- 
with. 

ARMSTBONO,  P.  J.,  and  FDRBCAN, 

concur. 
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BHBA  T.  STATE. 
(Orlmiiial  Court  of  Appeals  of  Okkhcana. 
ApeU  19,  1918.) 

(8vlMni9  by  th«  CoKTtJ 

1.  LaBCENT  (I  27*)— PEBBONS  LUBLX— PBIN- 
OIPAX.  AND  ACCKSSOBT. 

The  law  of  OkUhoma  (Comp.  Lawa  1906, 
I  2045.  Penal  Code,  and  aecdon  6715.  Pro- 
cedare  Criminal)  abollahes  the  dlatlnctlcn  be- 
tween aeceasoriea  before  the  fact  and  prin> 
dpalB,  and  proTldea  that  all  peraona  concerned 
in  the  conunission  of  a  crime,  whether  they  di- 
rectly commit  the  act  conatltatlnc  the  offenee, 
or  aid  and  abet  In  Ita  commiasion,  though  not 
present,  are  principala,  and  niaat  be  charged, 
tried,  and  pouUhed  aa  inch.  And  also  that  no 
other  facta  need  be  alleged  in  any  indictment 
or  information  against  such  an  accessory  than 
are  required  in  an  Indictment  or  information 
agalnat  a  prlndpaL 

[Ed.  Note.— For  other  eaaes,  aee  Larceny, 
Cent.  Dlf.  H  5IH(7;  Dec.  Dig.  |  27.*] 

2.  Criminal  Law  (|  1159*)— Testimojtt  or 
Accomplice— Pbobativi  Effect. 

When  a  defendant  Is  convicted  on  accom- 

SUee  testimony,  and  the  evidence  ia  dear  and 
Ireet,  this  court  will  not  reverse  the  jadg- 
ment  of  the  lower  court,  cnless  It  is  able  to 
say  that  the  record  does  not  contain  any  evi- 
dence, independent  of  the  testimony  of  the  ac- 
compllcflt  which  tenda  to  connect  the  defendant 
with  the  commission  of  the  offense. 

[Ed,  Note.— For  other  cases,  see  Giiminal 
Law,  Cent  Dig.  H  8074-8083;  Dee.  Dig.  { 
11C9.*] 

8.  Larceny  (|  6B*}  —  SumciENOT  or  IStz- 

DENOX. 

In  a  prosecntion  for  larceny  (tf  live  stock, 
the  evidence  la  Meld  to  support  the  verdict,  ana 
that  no  reversible  error  was  committed  on  the 
trial. 

[Ed.  Note.— For  other  caaes,  aee  Larceny, 
Cent.  Dig.  if  162;  164, 166. 167-169;  Dec.  Dig. 
I  66.*] 

Appeal  from  District  Court,  OkfoAee 
County ;  John  Camthera,  Judge. 

Walter  Rhea  waa  convicted  of  cattle  steal- 
ing, and  be  appeals.  Affirmed. 

C.  T.  Huddleston,  of  Okemali,  and  Stewart, 
Cmce  &  Gilbert,  of  Oklahoma  City,  for 
plalntifE  in  error.  Chas.  West,  Atty.  Gen., 
Sndth  C.  Matson,  Aast  Atty.  Gen.,  and  H.  A. 
KlDK  Spec.  AsBt,  Atty.  Gen.,  for  the  State. 

DOTLB,  J.  Plaintiff  in  error,  Walter 
Rbea,  was  convicted  of  the  crime  of  larceny 
of  live  Bto<^,  and  was  in  accordance  with  the 
verdict  of  the  jury  sentenced  to  a  term  of 
five  years  in  the  penitentiary.  The  Informa- 
tion charged  the  stealing  of  three  steers 
from  the  owner,  J.  S.  Haceiwood.  The  Judg- 
ment and  sentence  was  entered  May  13. 1911. 
From  the  Judgment  an  appeal  by  case-made 
was  perfected. 

The  petition  sets  forth  various  assign- 
ments of  error;  the  only  one  presented  In  the 
brief  Is  that  "the  verdict  of  the  Jury  ia  not 
supported  by  sufficient  evidence,  and  tiie 
accomplice.  Bob  Mitchell,  is  not  corroborated 
by  any  sufficient  evidence  to  sustain  a  con- 
Tictlon.*' 

[S]  The  evidence  discloses  the  facts  in  the 


case  to  be  substantially  as  follows:  The  de- 
fendant had  hired  Bob  Mitchell  and  Bobey 
Ix>vell  to  steal  cattle;  they  would  batcher 
them  on  his  place  and  sell  the  beef  through 
the  country,  and  the  proceeds  were  to  he 
divided  equally,  one-tblrd  each.  On  the 
morning  of  October  18.  1910,  the  defendant, 
before  leaving  home  to  go  to  a  circus  at 
Weleetka,  said  to  his  employes  that  "he  was 
about  out  of  beef  stuff  and  wanted  some 
brought  bach."  Bob  Mitchell  went  to  We- 
leetka with  the  defendant  that  day.  and 
about  three  miles  btfore  they  got  to  We- 
leetka the  defendant  showed  Mitchell  some 
cattle,  and  told  him  to  get  those  on  tlie  way 
back.  Late  in  the  aftmioon  In  Weleetka  on 
the  same  day  the  defendant  told  Robey  Lov- 
eU  and  Mltch^l  to  get  the  cattle  on  their 
way  home  tiiat  night,  after  the  idrctts,  and 
told  tiiem  to  meet  bis  hrotim  Bex  Bhea  on 
Sand  Mountain.  Abont  midnl^t  that  night 
these  three  met  on  Buid  Monntaln  and  wmt 
west  about  half  a  mile  to  get  the  cattle  the  de- 
fendant pointed  out  to  MltcheU.  They  drove 
four  bead  oat,  and  after  going  about  a  half 
a  mile  tbree  bead  got  away.  Tbai  Rex.  Rhea 
went  Into  J.  8.  ibselwood's  pasture  and 
drove  out  tbree  steers,  and  tit^  together 
drove  tb«n  to  the  defwdant's  plac^  and  pat 
them  In  bla  pasture,  where  he  had  told  than 
that  afternoon  to  put  thenu  The  defendant 
Krtnmed  the  next  morning  and  asked  Bob 
Mttdtell  If  he  got  any  cattle,  and  was  told 
he  bad,  and  he  asked,  "What  ones?"  and  was 
told,  and  he  said,  "That  is  all  right"  The 
next  day  the  defendant  had  Mitchell  and 
Lovell  kill  one  that  was  branded.  The  next 
night  they  killed  another  of  Hazelwood's 
steers,  and  to<^  the  bide  together  with  the 
first  hide,  and  carried  them  to  the  hog  pen, 
and  the  defendant  poured  coal  oil  on  them 
and  they  burned  them.  On  the  Sunday  fol- 
lowing  the  defendant  heard  Hazelwood  was 
bunting  hla  cattle,  and  he  sent  Mitchell  and 
Bex  Rhea  to  de  the.  ranainlng  steer  in  the 
timber  in  the  river  bottom,  and  that  night 
the  defendant  had  his  employes  take  tbe 
steOT  to  his  east  pasture.  A  few  days  after- 
wards Hazelwood  was  at  tbe  defendant's 
place.  The  defendant  denied  to  Hazelwood 
of  knowing  anything  about  his  cattle,  and 
said  the  beef  that  Lovell  was  selling  was 
sold  by  him  to  Lovell,  and  that  he  did  not 
know  what  had  become  of  the  hides.  The 
defendant  then  paid  Bob  Mitchell  $31  and 
told  him  to  leave  the  country.  Hazelwood 
found  the  steer  that  had  not  been  killed  In 
the  defendant's  east  pasture. 

Several  witnesses  testified  to  seeing  three 
men  driving  four  head  of  cattle  along  the 
road  from  Hazelwood's  pasture  towards  the 
defendant's  house  that  night,  and  that  Robey 
Lovell  was  peddling  beef  through  the  coun< 
try  about  that  time.  The  heads  of  the  two 
steers  that  had  been  butchered  were  fonnd 
on  the  defendant's  place. 


•For  other  eases  mo  aame  toplo  and  secUon  NUUBSR  In  Dec.  Dig.  A  Am.  Dig-  Ksjr-No.  Serlw  *  Rep'r  ladexei 
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The  learned  counsel  for  the  defendant  con- 
tend that  the  testimony  sbom  beyond  Ques- 
tion that  the  larceny  of  the  cattle  that  the 
d^endant  had  advised  was  complete  before 
It  ever  entered  the  minds  of  any  of  the  thiev- 
es to  steal  Hazelwood's  cattle,  and  that  the 
defendant  had  no  knowledge  of  the  fact  that 
Mitchell,  Lovell,  and  Bex  Bhea  intoided  to 
steal  Hazelwood's  cattle,  and  that  the  teetl- 
mony  only  tends  to  show  that  the  defendant 
was  guilty  of  receiving  stolen  property  know- 
ing the  same  to  have  been  stolen.  We  do 
not  think  this  oontoitioa  Is  well  founded. 

[1]  At  common  law  an  accessory  before 
the  tACt  Is  one  who  being  present  at  the  time 
of  the  commission  of  the  crime  doth  yet  pro- 
cure, counsel,  or  command  another  to  com- 
mit a  crime.  "It  is  likewise  the  rule  that  he 
who  In  any  wise  commands  or  connseVi 
another  to  commit  an  unlawful  act  la  acces- 
sory to  all  that  ensues  upon  that  unlawful 
act;  but  Is  not  accessory  to  any  act  distinct 
from  the  other."  Blackstone,  86,  1  Hale  P. 
a  617.  It  is  the  law  of  this  state  that: 
"AU  persons  concerned  in  the  commission  of 
crime,  whether  It  be  felony  or  misdemeanor, 
and  whether  they  directly  commit  the  act 
constituting  the  offense,  or  aid  and  abet  In 
Its  commisslou,  though  not  present,  are  prin- 
cipals." Penal  Code,  |  2045.  And  section 
6715,  Procedure  Criminal,  provides:  "The  dis- 
tinction between  an  accessory  before  the  fact 
and  a  principal,  and  between  jnlnclpals  in  the 
first  and  second  decree,  in  cases  of  felony,  Is 
abrogated,  and  all  persons  concerned  In  the 
commission  of  a  felony,  whether  they  di- 
rectly commit  the  act  constituting  the  of- 
fense, or  aid  and  abet  in  its  commission, 
though  not  present,  must  hereafter  be  In- 
dicted, tried,  and  punished  as  principals 
and  no  additional  facts  need  be  alleged  in 
any  indictment  against  such  an  accessory 
than  are  required  In  an  indictment  against 
his  principaL"  We  tlilnk  that  the  evidence 
on  behalf  of  the  prosecution  not  only  shows 
that  the  defendant  and  his  employes  con- 
spired to  steal  cattle,  and  that  the  taking  of 
the  cattle  In  question  was  in  pursuance  of 
this  common  design,  and  that  the  act  of  the 
defendant  in  pointing  out  the  cattle  first 
stolen  on  the  night  In  question  was  merely 
Incidental  to  the  common  design,  but  that 
he  assisted  In  concealing  and  disposing  of 
the  property  stolen,  whUe  the  original  as- 
portation was  In  progress.  Larceny  has  been 
held  to  be  a  continuing  offense,  and  when 
there  is  one  continuing  transaction,  though 
there  may  be  several  distinct  asportations 
in  law,  yet  all  who  concur  are  guilty,  though 
they  were  not  privy  to  the  first  or  Inter- 
mediate act  Brown  v.  State.  7  Okl.  Cr.  678, 
126  Pac.  263.  In  Pearce  v.  Territory,  11 
Okl.  438,  68  Pac.  504,  it  is  held:  "That  the 
defendant  was  a  principal  in  the  commis- 
sion of  the  larceny,  although  the  agreement 
or  arrangement  was  entered  Into  in  another 
county  and  the  defendant  was  not  present 
at  the  time  the  atolm  property  was  taken 


from  the  owner  tl^reof ;  and  further  held 
that  the  district  conrt  tit  the  coonty  In  wUch 
the  property  was  stolen  had  jurisdiction  to 
Indict  and  try  the  dtfendant  aa  iHrincUn.!  In 
Qie  commission  of  said  offen8&"  The  oiiln- 
lon  of  Mr.  JnaUce  Halna  in  that  eaae  pm- 
aenta  an  elaborate  dlscussUm  ot  the  questioD 
under  consideration,  and  tlie  doctrine  Uierdn 
announced  aa  an  appeal  to  the  United  States 
CMrcalt  Court  ct  Appeals  vas  ai^roved. 
Pearce  v.  Twritory  of  Oklahoma,  118  Fed. 
426.  OB  a  a  A.  650.  McGlaln  in  hla  work 
on  Criminal  Law,  i  196,  says:  "Bmy  one 
connected  with  carrying  ont  a  common  de- 
sign to  commit  a  criminal  act  la  OMwlnded 
and  bound  by  the  act  of  any  memiier  of  the 
combination  perpetrated  In  the  proseentlon 
of  the  common  design.  Bat  It  la  not  neoea- 
sary  that  the  crime  committed  shall  have 
beoi  originally  Intended.  Each  Is  acconnt- 
able  for  all  the  acta  of  the  othen  dene  in 
carrying  ont  the  common  purpoee,  whethw 
ancb  acta  were  orlj^nally  contemplated  or 
not,  If  th^  were  the  natural  and  proximate 
result  of  carrying  out  such  purpose;  and  tlie 
question  wh^er  or  not  the  result  Is  the 
natural  and  probable  effect  of  the  wrongful 
act  intended  Is  for  the  Jury."  And  in  sec- 
tion 673  says:  *'To  be  a  principal  one  must 
have  taken  the  property  or  assisted  In  the 
taking,  and  all  persons  who  counsel,  aid  and 
abet,  or  advise,  are  equally  guilty  aa  acces- 
sories before  the  fact  with  those  who  actual- 
ly commit  the  otteaae.  One  who  forms  or 
combines  in  the  general  plan  and  assists  in 
receiving  and  disposing  of  the  pnH)erty  is  a 
principal,  though  not  present  at  the  taking." 

[2]  Tile  credibility  of  witnesses  and  the 
weight  and  value  to  be  given  their  testimony 
was  a  question  sol^y  for  the  jury's  deter- 
mination, and  it  is  the  settled  rule  of  de- 
cision of  this  state  that,  If  there  is  evidence 
which  corroborates  the  testimony  of  an  ac- 
complice and  conduces  to  connect  the  d^end- 
ant  with  the  commission  of  the  crime,  Ita 
Bufllciency  is  for  the  jury  to  determine.  Hc- 
GiU  V.  State,  6  Okl.  Cr.  612.  120  Pac.  297: 
Alderman  v.  Territory,  1  Okl.  Cr.  662,  98 
Paa  1026. 

The  defendant  took  the  stand  in  his  own 
b^alf,  and  denied  any  knowledge  of  or  par^ 
ticipatton  in  the  theft  of  Hazelwood's  cattle, 
but  no  explanation  was  offered  of  the  In- 
criminating circumstances  snrroundliuf  the 
larcray,  nor  his  possession  of  the  stolen 
cattle.  We  think  the  evidence  discloses  a 
well-planned  conspiracy  to  steal  cattle,  and 
that  the  cattle  in  question  were  stolen  la 
pursuance  of  this  conspiracy,  and  that  the 
evidence  Independent  of  the  accomplice's  tes- 
timony la  Bufflclent  to  anataln  the  verdict  of 
the  jury. 

There  being  no  error  In  the  record,  the 
judgment  of  the  district  oourt  oC  Cttfoskec 
county  Is  affirmed. 

ARMSTBONO,  P.  J.,  and  FURBIAN,  J., 
concur. 
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MOBBIS  T.  STATB. 

(GrimSiutl  Court  of  Appeals  of  Oklahoma. 
April  26k  1018.) 

(SyUabMM  Ttv  the  Court.) 
1.  Rapk  (i  13*)— **IUpb  in  Skcond  Dbobee" 

 Sl^MBNTS  or  OFFKSrSK. 

An  act  of  sexual  iotercoarse  accomplished 
with  a  female,  not  the  wife  of  the  perpetrator, 
under  tbe  age  of  16  years  is  rape  in  the  second 
degree,  whether  such  act  Is  accompliBtied  by 
means  of  force  or  with  consent 

[Ejd.  Note.— For  other  cases,  see  Bape,  Gent 
Dig.  8  12;  Dec.  Dig.  8  13.*] 

2.  OBimisrAL  Law  <{  369*)  —  Evidence  or 
Otheb  Offekbes. 

The  general  rule  that  proof  of  other  of- 
fenaea  is  inadmissible  unless  a  part  of  the  res 
geatee  does  not  apply  to  offenses  involving  sex- 
ual intercourse;  and  evidence  of  other  acts  is 
admissible  to  show  the  relation  and  familiarity 
of  the  parties,  and  as  tending  to  corroborate 
the  tesomony  of  the  prosecutrix  as  to  the  par- 
ticular  act  relied  on  for  conviction. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f|  822-824;  Dec  Dig.  {  369.«1 

3.  GBiMinAX.  Law  (|  309*)  —  Etidenob  oe 
Othkb  Oefenbeb. 

In  a  prosecution  for  statuton  rape  evi- 
dence is  admissible  of  aeznal  acts  between  the 
prosecutrix  and  the  defendant  prior  to  and 
subaeguent  to  the  one  charged  and  relied  upon 
for  a  conviction,  as  indicating  contlnuousneas 
of  the  illicit  relation.  Id  so  far  as  the  case  of 
CecU  V.  Territory.  16  OkL  197,  82  Pae.  664.  8 
Ann.  Ctts.  467,  conflicts  herewith,  it  Is  over- 
ruled. 

[Ed.  Mote.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  822-824;  Dee.  Dig.  |  369.*] 

4.  Cbucikal  Law  (S|  406,  413*)— Sblf-Sebt- 
iNO  Acts— Adwssion  op  Evidence. 

A  defendant  cannot  introduce  evidence  of 
his  own  self-serving  acts  and  declarations  not 
constituting  a  part  of  the  res  gestn,  and  he  is 
not  bound  to  make  an  effort  to  show  that  some 
other  person  is  guilty  of  the  crime  for  which 
he  stands  charged,  at  the  peril  of  furnishing 
by  his  failure  to  act  or  by  bis  silence,  evidence 
against  himself  when  on  trial  upon  the  charge, 
and  the  admission  of  such  evidence  over  his 
objeedon.  constitutes  reverrible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  785,  894-917,  920-927,  92ft- 
936;  Dec.  Dig.  O  406,  4ia*] 

5.  CanaNAi.  Hmw  (1  1171*)— Abodhent  or 

Counsel. 

Tbe  state,  in  a  criminal  proaecutlon,  does 
not  seek  a  conviction  unless  tbe  evidence  shows 
guilt  beyond  a  reasonable  donbt.  Nor  will  it 
permit  its  prosecuting  officer  to  use  any  unfair 
means  In  the  trial,  or  illegal  argument  in  bis 
address  to  tiie  jury,  to  the  prejnmce  of  the  de- 
fendant 

[Ed.  Note.— For  other  eases,  see  Criminal 
Uw,  Cent  Dig.  H  8126,  3127;  Dec.  Dig.  § 
1171.*] 

6.  Rape  (g  64*)— Bvidbncb  or  Pbosboutbix 

—CoBEOBOBATiON— Necessity. 

While  it  is  the  law  that  a  conviction  for 
rape  may.be  sustained  upon  the  uncorroborat- 
ed evidence  of  the  prosecutrix,  It  is  neverthe- 
less equally  well  settled  that,  when  such  evi- 
dence is  inherently  improbable  and  almost  in- 
credible, there  must  be  corroboration  by  other 
evidence  as  to  tbe  principal  facts  to  sustain  a 
conriction. 

[Ed.  Note.— For  other  cases,  see  Bape,  Oent 
Dig,  H  83,  84;  Dec.  Dig.  {  54.*] 


Error  from  District  Goort,  Greer  County; 
O.  A.  Brown,  Judge. 

R.  B.  U  Merrls  was  convicted  of  statutory 
rape,  and  brings  error.  Reversed. 

A.  B.  Garrett,  of  Granite,  for  plaintiff  In 
ems.  Ghaa  West,  Atty.  Gen.,  and  Smith  C. 
Matson,  Asst  Atty.  Gen.,  for  the  State. 

DOTI«E.  J.  Flalntltt  In  ^rror,  berelnafter 
Ttterred  to  as  the  defendant,  was,  In  the 
district  court  of  Greer  conn^,  convicted  un- 
der an  information  filed  In  said  court  May 
9,  1910.  the  charging  part  of  which  Is  as 
follows:  "On  or  about  the  6th  day  of  June, 
1909,  In  the  county  of  Greer,  state  of  Okla- 
homa, one  R.  B.  L.  Morris,  a  male  person, 
did  then  and  there  unlawfully  and  felonious- 
ly have,  commit,  and  accomplish  an  act  of 
sexual  Intercourse  with  Lola  Morris,  a  fe- 
male peraon,  and  did  then  and  there  carnal- 
ly know  and  ravish  the  said  Lola  Morris; 
she  (the  said  Lola  Morris)  being  then  and 
there  under  the  age  of  16  years  and  not  the 
wife  of  the  said  R.  E.  L.  Morris."  The 
judgment  and  sentence  of  the  court  entered 
July  18,  1911,  was  that  he  serve  a  term  of 
60  years'  Imprisonment  To  reverse  the  Judg- 
ment, an  appeal  by  case-made  was  perfected. 

The  facts  and  drcumstaoces  surrounding 
this  case,  as  disclosed  by  the  evidence,  are 
as  follows:  Tbe  defendant,  when  20  years 
of  age,  married  a  widow  31  years  of  age; 
she  having  four  children  at  the  time.  They 
lived  together  In  Mississippi,  where  they 
were  married,  for  about  eight  years,  and 
then  separated.  Three  children  were  born 
of  this  marriage.  About  one  year  after  the 
separation,  the  wife  moved  to  Texas  with 
the  children.  Between  three  and  four  years 
later,  after  some  correspondence  between 
tbe  defendant  and  his  wife  regarding  their 
children,  he  went  to  Texas  and  with  their 
mother's  consent  took  his  two  oldest  daugh- 
ters to  Oklahoma  and  went  to  farming;  his 
mother  keeping  house  for  him. 

The  conviction  was  bad  upon  the  nncor- 
roborated  testimony  of  the  defendant's  oldest 
daughter,  Lola  Morris,  who  testified,  in  sub- 
stance, that  she  and  her  next  younger  sister 
went  to  live  with  her  father  and  his  mother 
In  March,  1905,  near  Granite,  Okl.  That  In 
June.  1905.  they  moved  to  Caddo  county  and 
lived  with  one  of  her  father's  brothers,  and 
while  there  she  and  her  sister  used  to  sleep 
on  a  pallet  on  the  floor  in  a  room  with  their 
grandmother,  and  there  her  father  had  sexu- 
al intercourse  with  her  the  first  time  by 
coming  to  her  pallet  That  at  that  time  she 
was  12  years  of  age.  That  be  repeated  the 
act  three  or  four  times  a  week  while  they 
were  at  his  brothers'.  That  in  a  short  time 
they  moved  to  another  place  in  Caddo  coun- 
ty and  lived  there  ta  a  house  of  one  room 
for  about  a  year,  and  the  defendant  contin- 
ued to  have  Intercourse  with  her  every  night 
or  two  while  they  lived  there.   That  tbey 
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then  moved  bade  to  Greer  county,  and  In 
1909  they  lived  near  Reed.  That  the  de- 
fendant continued  to  have  Intercourse  with 
her  off  and  on  all  the  time  while  be  was  at 
home.  That  here  they  lived  In  a  two-room 
house;  the  defendant  and  his  mother  had 
beds  in  one  room,  and  she  and  her  sister 
bad  a  bed  on  the  floor  In  the  other  room, 
where  It  was  bis  habit  to  come  and  bare 
Intercourse  with  her.  That  on  Sunday  night, 
Jane  6,  1909,  the  time  alleged  in  the  Infor- 
mation, be  bad  Intercourse  with  her,  aud  as 
the  result  she  became  pregnant  and  gave 
btrtb  to  a  chUd  March  2,  1910.  She  was 
then  asked  whether  or  not  the  defendant 
conttnued  to  have  sexual  Intercourse  with 
ber  after  the  act  on  the  first  Sunday  in 
June,  1909,  and  over  the  objection  of  the 
defendant  answered:  "A.  Well,  he  contin- 
ued on;  he  was  not  at  home  all  the  time, 
but  once  In  a  while  be  would  be  and  when 
be  was  there  it  was  every  night  or  two. 
He  was  gone  two  weeks  at  a  time,  but  never 
gone  over  two  weeks  at  a  time,  and  when 
be  was  tbere  It  was  every  nlgbt  that  be  bad 
Interoonrse  with  me  up  until  the  last  part 
at  Augoat  or  the  first  of  September."  That 
bw  grandmother  and  aUter  had  no  knowl- 
edge of  the  defendant's  Improper  relations 
with  her.  Sbe  fortha  testified  ttiat  along 
in  October  or  Norember  he  tried  In  various 
ways  to  cause  ber  to  miscarry  and  gave  her 
medicine  to  cause  a  miscarriage,  and  that 
be  said  "he  didn't  want  any  tme  to  know  that 
It  was  blm;"  and  "he  told  me  to  t^  tfaat  it 
was  some  one  else;  that  I  didnt  know;"  and 
"he  told  me  to  tell  that  I  was  cat  walking 
one  evening,  somewhere  about  dusk,  and 
tliat  a  man  passed  by  and  stopped  and  had 
interconrse  with  me;**  and  "that  this  man 
came  two  or  three  nights  after  that  to  my 
bed  In  my  room."  That  she  told  this  story 
first  to  Mrs.  Meade  when  she  was  confined, 
and  afterwards  to  Mr.  Henry,  the  county  at- 
torney, and  to  Sheriff  Tittle.  And  also  told 
the  same  story  to  the  defendant's  attorneys, 
and  that  Lawyer  Morris  said  that,  If  her 
father  was  guilty,  he  would  not  defend  blm, 
'  and  she  told  him  her  father  was  not  guilty. 
That  after  her  mother  had  been  vHth  her 
a  month  she  first  told  the  truth  by  making 
a  statement  at  her  uncle's,  her  mother's 
brother.  In  accordance  with  her  testimony. 
Sbe  also  stated  that  her  father  took  her 
and  her  slater  to  Sunday  school  whenever 
he  was  at  home.  She  further  stated  that 
she  played  dominoes  with  a  boy  about  ber 
own  age  while  she  was  herding  cows,  and 
that  there  was  a  water  hole  near  the  house 
and  the  neighbors'  boys  would  come  up  there 
to  water  their  horses,  and  sometimes  they 
would  come  to  the  well  and  to  the  honse  for 
a  drink  when  her  father  was  away  from 
home.  Tfaat  there  was  one  boy  that  wanted 
to  take  her  buggy  riding,  but  ber  father  told 
her  she  could  not  go  and  he  would  not  allow 
her  to  keep  company  with  the  boys  or  go 


driving  with  them,  and  she  said,  "I  guess  I 
can  go  with  them  when  I  am  16;"  and  he 
said,  "I  will  see  abont  it;"  that  she  "thought 
a  right  smart  of  a  boy  down  there,  but  he 
was  not  exactly  a  lover;"  his  name  was 
Will  Alexander.  That  she  went  back  to  Tex- 
as with  her  mother  and  there  married  D. 
W,  Baldock. 

Ethel  TolUver,  «  half-sister,  testified  that 
Lola  Morris  would  be  IS  yean  of  age  Au- 
gust 1,  1911. 

Pauline  Morris  testified  that  she  was  14 
years  old  January  21,  1909,  and  had  lived 
with  her  sister,  Cither,  and  grandmother  for 
several  years.  She  was  then  asked  and  per- 
mitted to  answer  over  the  defendant's  ob- 
jection: "Did  your  father  ever  make  any  ef- 
fort to  find  out  who  was  the  father  of  that 
<dilld,  as  far  as  yon  know?  A.  No,  sir." 

On  behalf  of  the  defendant.  Sheriff  Tittle 
testified  that  he  heard  Mr.  Morris,  an  at 
tomey,  ask  Lola  Morris  If  her  ftither  was 
the  father  of  the  child  and  sbe  answered 
that  he  was  not.  That,  when  the  defendant's 
attorneys  Insisted  that  Sbe  tell  the  truth  of 
the  matter,  "she  said  she  first  met  a  man  out 
from  the  house  and  afterward  be  had  been 
at  the  house."  That  at  the  time  of  this  trial 
the  defendant  had  been  in  his  custody  in 
the  jail  for  ten  months. 

J.  W.  Morris,  a  brother  of  the  defendant; 
testified  that  after  her  confinement  he  heard 
her  tell  the  defendant's  mother  that  there 
were  three  persons  she  bad  Improper  rela- 
tions with;  two  of  their  names  She  did  not 
know,  and  the  other  was  a  youn«  man  named 
"Knight,"  and  he  had  left  the  country,  but 
she  did  not  know  who  was  ttie  faflier  of 
her  child. 

The  testimony  of  Mrs.  J.  W.  Morris  was 
substantially  to  the  same  effect 

Mrs.  Meade  testified  that  she  vraa  with  Lo- 
la Morris  during  her  confinement  and  quee* 
tioned  her  almut  who  was  the  father  of  the 
child  and  she  answered  that  she  did  not 
know. 

W.  B.  Meade  testified  that  in  1000  he  Uved 
one-half  mile  tnm  the  defoidant ;  that  there 
was  a  locust  grove  of  abont  two  acres  near 
the  defendant's  bouse;  Out  Mr.  Pressley 
farmed  the  land  around  Oie  honse  and  he 
had  two  sons,  one  grown,  the  other  about  10 
years  old;  that  he  frequently  saw  young 
men  go  to  the  d^endant's  house  or  about  the 
bouse. 

Several  character  witnesses  testified  that 
they  knew  the  reputation  of  B.  K.  L,  Morris 
in  the  Reed  community  as  to  being  a  Awral 
man  and  that  his  reputation  was  good. 

The  defendant,  as  a  witness  on  his  own 
behalf,  testified  that  during  the  year  1909  he 
traveled  selling  medicine,  making  regular 
trips  of  from  one  to  two  weeks;  that  his 
mother  kept  honse  and  cared  for  his  two 
daughters,  Lola  and  Pauline ;  that  his  moth- 
er was  aged  and  her  health  was  poor,  and 
that  she  had  died  shortly  after  bis  arreKt; 
that  bis  brother  Ber.  A.  U.  Morrla  Uved  • 
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near  neti^lMr.  He  dented  having  liad  im- 
1vop«  relaUims  of  any  kind  at  any  time  or 
at  any  pUioe  with  his  danghtw  Itfla,  and  tes- 
tified direcUy  contrary  to  tara-  on  all  material 
points.  He  stated  that  she  told  lilm  Mack 
•Alexander's  boy,  about  19  years  of  age,  often 
came  tbere  and  talked  to  her;  that  Mr. 
Pressl^  enltlTated  tiie  place  he  lived  on  and 
he  had  two  hoys  nearly  grown;  that  Mr. 
Btchardaon  had  80  head  of  hogs  in  a  pastnre 
there  that  siunmer  and  his  two  sons  were 
there  every  day  he  was  at  home,  drawing 
vniter  from  tiie  well  for  tiie  hoffi ;  that  Mr. 
Rogers,  a  netghbor,  had  two  unmarried  boys 
at  home  that  were  often  abont  Us  ^ce; 
and  that  Mr.  Depew  had  sons  that  were 
abont  grown,  and  that  Mr,  Hlsntos  had  a 
hired  man  working  on  the  crop  there.  That 
Ihe  first  he  knew  of  the  tronhte  Ids  mother 
told  him  Uutt  Lola's  monthly  periods  Allied 
and  he  would  have  to  get  some  medicine  for 
her,  so  he  obtained  some  Wine  of  Cardnl 
from  a  merchant  at  Reed,  and  hla  mother  in- 
formed Mm  every  time  he  came  home  that 
It  did  not  have  the  iwopw  effect  That  aft- 
er nsfng  three  bottles  his  mother  said  to 
him,  **I  am  Afraid  that  yoor  danghtw  Is 
rntned."  When  he  found  out  the  condition 
that  she  was  in  he  asked  her  about  it  She 
claimed  that  she  did  not  know  anything  for 
some  time ;  finally  she  dalmed  "Oiat  die  had 
met  a  party  up  the  road,  and  later  on  some 
one  had  come  to  her  bed  when  she  was  sleep- 
ing in  die  doorway."  He  denM  advising  her 
to  procure  a  mlsearrlage;  also  that  he  ad- 
vised her  to  make  any  statement  abont  how 
She  got  that  way.  And  the  reason  that  he 
sever  iuQulred  of  his  daughter  Pauline  about 
the  matter  was,  "I  considered  it  too  deUcate 
a  matter  to  talk  to  a  child  of  her  age  upon 
any  such  snbject"  That  Mr.  Pressley  and 
Mr.  Depew  were  the  originators  of  the  ru- 
mors against  him  and  went  abont  trying  to 
get  some  one  to  make  an  aOtdavit  against 
him.  That,  **after  th^  fidled  on  that  then 
tbay  put  up  a  conrespondence  between  the 
mother  and  got  her  to  come  up  here  and 
make  the  affidavit  and  I  vras  arrested  on  her 
information,"  and  that  "Mr.  Pressley  and  Mr. 
Depew  had  disagreed  with  him  on  relUflous 
points  and  they  disliked  him  very  much." 

II]  The  first  assignment  of  error  is  that 
the  court  erred  In  overruling  the  defendant's 
demurrer  to  the  information.  We  think  the 
demurrer  was  properly  overruled. 

In  the  case  of  Myers  v.  State,  6  Okl.  Cr. 
889,  119  Pac.  186,  it  is  said:  "The  allega- 
tion, 'rape,  ravish,  and  carnally  know,'  would 
be  fully  sustained  by  proof  of  carnal  inter- 
course Srith  a  female  under  the  a^  of  16 
years.  Whether  the  act  is  accomplished  by 
means  of  force  or  with  consent  is  immaterial. 
Therefore  this  clause  did  not  extend,  limit, 
or  modify  fbe  crime  <Aiarged,  and  might  have 
been  omitted.  However,  it  is  not  inconslst- 
ent  and,  at  most  it  may  be  treated  as  mere 
redundance."  The  information  was  suffi- 
cient 


[t,  S]  Certain  asalgnm^its  of  orror  are  bas- 
ed  upcm  the  rulings  of  the  court  on  the  ad- 
mission of  testimony.  Now,  as  to  these  al- 
leged errors,  complaint  is  made  to  the  rul- 
ing of  the  court  admitting  evidence  of  acts 
of  sexual  intercourse  subsequent  to  the  one 
charged  In  the  Information.  In  support  of 
this  contoatlon  counsel  dtes  the  case  of  Ce- 
cil V.  Territory,  16  Okl.  197,  82  Pac.  654,  8 
Ann.  Gas.  4S7,  and  quotes  from  the  oidnion 
the  following  language:  "While,  as  above 
stated,  former  acts  of  sexual  Intercourse 
may  be  considered  by  the  jury  as  corroborat- 
ing evidence.  It  is  just  a&  well  settled  Quit 
such  acts,  occurring  subsequent  to  the  one 
charged  and  relied  on  for  conviction,  cannot 
be  considered  by  the  jury  as  corroborating 
evidence  or  for  any  other  purpose,  for  they 
have  no  sndi  tendency.  Sndi  evid«tce  would 
amount  simply  to  proving  separate  and  dis- 
tinct offenses  for  the  purpose  of  rendering 
it  more  probable  in  the  minds  of  the  Jury 
that  the  defendant  committed  the  crime 
dtarged  in  the  Indlctmoit" 

The  question  is  one  upon  which  the  de- 
dshms  are  In  conflict,  but  by  the  later  and 
bettor  authorities  the  question  Is  well  settled 
in  ftivor  of  the  rule  that  in  this  dass  of  cas- 
es evidence  of  acts  occurring  subsequakt  to 
the  act  for  which  the  defendant  is  beli« 
tried  are  admissible,  alttioufl^  such  subse- 
quent act  is  \n  and  of  itself  a  crim& 

In  State  v.'  Stone,  74  Kan.  189,  8S  Pac. 
808,  a  prosecution  for  carnally  knowing  a 
female  under  the  age  of  18  years,  it  was 
held  that  the  admission  of  evidence  of  sub- 
sequent acts  of  intercourse  which  occurred 
as  late  as  15  months  after  the  acts  dmiged 
in  the  information,  was  not  error.  The  rule 
announced  in  this  case  was  approved  by  the 
same  court  In  the  case  of  State  v.  Brown,  SS 
Kan.  418,  116  I^c.  BOB.  Johnston,  0.  J.,  in 
delivering  the  opinion,  said:  "While  in  that 
case  the  subsequent  acts  were  somewhat  re- 
mote, there  were  drcumstances  tending  to 
show  continuouanesB  of  lllldt  relations.  In 
the  oidnion  it  was  said:  'Subsequent  intima- 
cy does  illustrate  the  prior  ^sposltions  of 
individiuls  of  opposite  sex  toward  each  oth- 
er, and  the  question  is  how  far  derivable  in- 
ferences may  be  carried  backward.  Mani- 
festly this  is,  In  the  main,  a  question  of 
wel^t  and  not  of  relevancy.*  There  was  an 
^ort  made  to  have  the  court  modify  the 
doctrine  of  State  v.  Stone  in  State  v.  Hib- 
bard,  76  Kan.  876,  92  Pac.  804,  but  after  a 
reconsideration  of  the  question  and  the  au- 
thorities the  rule  admitting  evidence  of  acts 
of  sexual  intercourse  occurring  after  the  one 
upon  which  a  conviction  Is  sought  was  re- 
affirmed, and  it  was  held  that  the  doctrine 
was  snstalned  *DOt  only  by  the  better  reason 
bat  by  the  greater  weight  of  authori^.' " 

In  the  case  of  Woodruff  v.  State,  72  Neb. 
815,  101  N.  W.  114,  it  is  said:  "The  fact  if 
it  be  one,  that  the  evidence  tends  to  prove 
another  and  independent  crime  dora  not  nec- 
essarily determine  its  admissibility  as  evi- 


Digilized  by  Google 


734 


181  PACIFIC  REPORTER 


(OU. 


dmce  of  the  crime  charged  tn  the  case  at 
bar.  The  determinative  qaestlon  Is,  Is  It 
relevant  and  pertinent  in  establishing  the 
offense  charged,  and  doeff  it  throw  some  light 
on  Uiat  controversy  and  assist  In  the  ascer- 
tainment of  the  tmth  In  respect  of  such 
charge?  We  teel  confident  In  the  correct- 
ness of  onr  position  In  saying  that  It  does; 
and,  If  believed,  the  evidence  la  corrobora- 
tive of  the  ultimate  fact  sought  to  be  proven ; 
that  Is,  the  act  of  sexual  intercourse  as 
charged  In  the  Information."  The  rule  an- 
nounced in  this  case  was  approved  by  the 
same  court  in  the  case  of  Leedom  v.  State, 
SI  Neb.  686,  116  N.  W.  406.  Barnes.  C  J.> 
delivering  the  opinion  of  the  court,  said: 
"That  this  evidence  was  Introduced  solely 
for  the  purpose  of  corroborating  the  prose- 
cutrix as  to  the  principal  fact  of  her  having 
had  aexnal  Intercourse  with  the  defendant 
on  the  20th  day  of  July,  1906,  was  well  un- 
derstood; and  it,  aa  well  as  other  acts  of 
the  same  kind,  which  were  related  in  time, 
and  took  place  subsequently  to  the  one  spe- 
ciflcally  charged  In  the  information,  was  ad- 
missible for  that  purpose.  People  v.  Math- 
ews, 139  Cal.  627,  73  Pac.  416;  State  v. 
Robertson,  121  N.  G.  651,  28  S.  E.  69;  Smith 
V.  Commonwealth,  109  Ky.  686,  60  S.  W.  631 ; 
Sykes  v.  State,  112  Teun.  572,  82  S.  W.  186, 
106  Am.  St  Rep.  972 ;  State  v.  Borchert,  68 
Kan.  360,  74  Pac.  1108." 

The  question  here  Involved  Is  discussed 
in  all  its  phases  by  Prof.  Wlgmore  In  his 
work  on  Evidence  (volume  1,  pars.  216,  398, 
and  399),  wherein  his  conclusion  is  stated  as 
follows:  "That  this  desire  at  a  prior  or  sub- 
sequent time  la  relevant  to  show  the  proba- 
ble existence  of  the  same  desire  at  the  time 
in  Issue  is  equally  clear.  The  limits  of  time 
over  which  the  evidence  may  range  must  de- 
pend largely  on  the  circumstances  of  each 
case,  and  should  be  left  to  the  discretion  of 
the  trial  court  A  subsequent  existence  of 
the  desire  Is  equally  relevant  with  a  prior 
one.  It  Is  true  that  the  contingencies  of  er- 
ror are  different  (L  e.,  in  the  former  case  the 
desire  may  have  been  first  induced  by  Inter- 
vening drcumstanoes,  in  the  latter  It  may 
have  been  ended  by  them) ;  but  the  strength 
of  these  contingencies  is  no  greater  in  one 
instance  than  in  the  other.  If  for  example, 
the  parties  have  been  Intimate  during  the  en- 
tire year  1890,  and  an  act  of  adultery  Is 
charged  on  July  1st,  an  adulterous  desire  on 
December  81st  carries  no  less  persuasive 
weight  than  au  adulterous  desire  on  January 
1st  That  there  Is  any  distinction  is  genial- 
ly repudiated.  The  conduct  receivable  to 
prove  this  desire  at  such  prior  or  subsequent 
time  is  whatever  would  naturally  be  inter- 
pretable  as  the  expression  of  sexual  desire. 
Sexual  Intercourse  Is  the  typical  sort  of  such 
conduct  but  Indecent  or  otherwise  Improper 
familiarities  are  equally  significant  That 
the  Intercourse  la  alao  itself  criminal  li  no 
objection." 

On  reason  and      the  great  wdgbt  ot  au- 


thority, we  think  the  correct  rule  to  that,  In 
a  prosecution  for  "statutory"  rape,  evidence 
of  other  acts  of  sexual  Intercourse  betweai 
the  same  parties  Is  admissibly  Indoding 
evidence  of  acts  committed  subseqnat  to  the 
particular  act  relied  upon  for  conviction, 
even  though  it  proves  other  and  distlnetive 
offenses  as  relevant  to  show  the  true  relation 
of  the  parties  to  each  other,  and  to  diarac- 
terlze  and  explain  the  act  fOr  which  the  de- 
fendant Is  on  trial.  It  Is  the  general  desire 
to  satisfy  lust  that  is  involved  in  this  class 
of  cases,  and  this  character  of  evidence  tends 
to  show  lustful  desire  and  disposition  by 
showing  continuousness  of  the  Illicit  relaticffi. 
However,  the  limits  of  time  over  wfaldi  evi- 
dence of  this  kind  may  range  is  largely  with- 
in the  l^al  discretion  of  the  trial  court  In 
so  far  as  the  case  ct  Oedl  v.  Trarltory  ct 
Oklahoma,  supra,  omfllcta  with  this  ofiinlon. 
It  is  overruled. 

[4]  The  state,  over  the  defendant's  objec- 
tions, was  permitted  to  show  by  the  testi- 
mony of  several  witnesses  that  so  far  as 
they  knew,  the  defendant  made  no  effort  to 
find  out  who  caused  his  daughter  to  become 
pregnant  As  an  instance,  F.  M.  Pl<^rd 
testified  that  he  was  a  deputy  sheriff.  The 
transcript  then  shows  the  following  questions 
and  answ^  given  over  the  defendant's  ob- 
jections: "Q.  Did  he  solicit  your  aid  to  find 
out  who  was  the  father  of  the  child?  A.  Mo. 
sir.  He  never  did.  Q.  When  you  went  out 
to  arrest  him,  did  you  discuss  this  subject; 
the  subject  of  his  being  the  father  of  the 
child?  A.  He  didn't  have  very  much  to  eay 
about  it  at  that  time.  Q.  Up  to  the  preaent 
time,  has  he  ever  solicited  your  aid  to  get 
the  young  man  whom  he  claimed  was  the  fa- 
ther of  the  child?  A.  Mr.  Morris  nevw  talk- 
ed to  me  or  asked  my  assistance  to  get  any 
one  or  help  him  in  any  way  that  I  remember. 
Q.  XMd  he  make  auy  efforts  to  find  out  who 
was  the  father  of  the  child  as  far  as  you 
know?  A.  Mr.  Morris  has  never  made  any 
pretense  toward  asking  me  to  help  him  find 
out  who  was  the  father  of  that  child.  Q.  Did 
he  ever  make  any  pretensea  towards  asking 
anybody  else  or  making  any  ^ortto  find  out, 
as  far  as  you  know?  A.  No,  sir;  he  never 
did."  This  testimony  and  other  testimony  of 
like  character  was  clearly  Inadmissible.  A 
defendant  cannot  introduce  evidence  of  bis 
own  self-serving  acts  and  declarations  not 
constituting  a  part  of  the  res  geste,  and 
surely  it  cannot  be  that  there  is  any  such 
anomaly  in  the  criminal  law  or  rules  of  evi- 
dence as  is  involved  in  the  proposition  that 
a  defendant  <diarged  by  indictment  or  infor- 
mation is  bound  to  make  an  effort  to  show 
that  some  other  person  is  guilty  of  the  crime 
for  which  he  stands  charged,  at  the  peril  of 
furnishing,  by  his  foUure  to  act  or  by  him 
silence,  evidence  against  himself  when  on 
trial  upon  the  charge.  Manifestly  the  ob- 
ject of  this  method  o£  proof  was  to  Impreas 
the  jury  with  the  idea  that,  if  the  defmdBDt 
was  not  guilty,  U  was  bto  duty  to  ahow  wfbo 
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was  the  snllty  party.  We  tbink  thQ  testl- 
moDy  elicited  by  the  questions  asked  was 
prejudicial  to  the  substantial  rights  oi  the 
defendant 

[f]  Another  error  assigned  Is  based  npon 
the  record  as  follows :  "Bill  of  Exceptions 
Na  2:  Be  it  remembered,  that  upon  the 
trial  of  the  above-entitled  and  numbered 
caase^  the  following  proceedings  were  had,  to 
wit :  H.  D.  Hmry,  the  county  attorney,  was 
addressing  the  Jury  in  the  openli^  argument 
for  the  state,  and  was  referring  to  the  evi- 
dence of  S.  H.  Tittle  wherein  TltUe  had  tes- 
tified that  he  was  present  in  the  spring  of 
1910  in  Bfangum  when  the  prosecatlng  wit- 
ness, Lola  Morris,  was  present  and  A  R.  Oar- 
rett,  A.  J.  Morris,  attorneys  for  the  defend- 
ant, and  said  Morris  and  Garrett  had  a  con- 
versation with  her  and  in  which  conversation 
the  said  Morris  asked  Lola  Morris  who  was 
the  father  of  her  rtiUd,  and  nrged  her  to  tell 
who  the  fhther  was,  and  in  which  conversa- 
tion the  witness  Lola  Morris  draled  that  her 
father  was  the  fhth«r  of  her  diild,  and  the 
attorney  Morris  told  the  said  Lola  Morris  it 
was  her  dnty  to  tell  it  it  her  father  was  guil- 
ty, and  that  he  (Bfforrls)  would  not  appear  and 
defend  her  father  if  he  was  guilty,  and  it  she 
said  he  was  gollt?  he  would  not  represent 
her  father,  and  In  this  connection  the  county 
attorns,  H.  IX  Henry,  said  *I  don't  know 
why  Morris  Is  not  here^'  to  which  statement 
the  deCmdanfa  attorney  enepted,  and  the 
court  not  baring  heard  the  statemient,  bdcag 
some  distance  from  the  county  attoniey  at 
the  time  it  wm  made,  permitted  the  argu- 
mmt  to  continue,  and  the  county  attorney 
again  repeated.  TPhat  he  did  not  know  why 
Morris  [meaning  the  attorney  for  the  de- 
fendant] was  not  here,'  and  again  the  de- 
fendant excepted.  Whereupon  tba  court,  ad- 
dresBiiv  Mr.  Henryf  said,  'Why  do  yon  re- 
peat this  and  refv  to  this  matter,'  and  Mr. 
Henry  replied,  *It  is  a  part  of  the  record, 
and  I  have  a  rl^t  to  refer  to  it ;  it  was  un- 
explained why  Morris  was  not  hwe.'  Again 
the  defendant  excepted  to  the  ranarka  of 
the  county  attorney,  and  the  court  then  and 
there  reprimanded  the  Gonn^  attorn^  and 
instructed  tiie  Jury  that  th^  abould  not  con- 
sider said  remark,  and  should  not  consider 
why  the  said  M<^s  was  not  present;  that 
his  absence  had  nothing  to  do  with  the  case, 
and  that  the  defendant  must  be  tried  upon 
the  evidence  alone^  and  told  the  county  at- 
torney he  must  not  niet  to  this  matter 
again.  Which  bill  of  exceptions  is  here  al- 
lowed as  being  true  and  correct  with  the  fol- 
lowing quallflcatlons,  viz.:  At  the  time  of 
defendant's  exception,  the  counsel,  asaiating 
in  the  prosecution,  stated  in  the  presence 
and  hearing  of  the  jury  that  the  state  did 
not  claim  the  attorn^  A.  J.  Morris  bad  Qoit 
the  defense  because  the  prosecuting  witness 
bad  said  defendant  was  Ow  lather  of  her 
child  or  was  guilty  of  the  diarge  against 
him.  G.  A.  Brown,  Judge.'* 

While  prosecuting  attorneys  are  not  ex- 


pected to  maintain  a  judicial  impartiality, 
yet  it  Is  their  duty  to  present  a  case  fAlrly 
and  Justly.  Obviously  these  remarks  were 
highly  improper  as  a  comment  npon  facts 
not  in  evidence  before  the  Jury  and  not  le- 
gally competent  and  admissible  In  evidence. 
The  fact  that  the  court  rebuked  the  county 
attorney  and  withdrew  his  remarks  from  the 
consideration  of  the  Jury  may  have  cured 
the  vice,  yet  we  are  unable  to  disabuse  our 
minds  of  the  conviction  that,  all  the  cir- 
cumstances being  considered,  the  defendant 
may  have  been  seriously  prejudiced. 

[I]  Finally  It  Is  contended  that  the  evi- 
dence la  Insufficient  to  Justify  or  sustain  the 
verdict  In  that  tb&n  is  no  corroborating  evi- 
dence nor  a  single  corroborating  drcum- 
stance  tending  to  connect  the  defendant  with 
the  commiscdon  of  the  crime.  This  court 
does  not  hold  with  some  that,  as  a  matter 
of  law,  rape  cannot  be  eatabHstaed  by  the 
uncorroborated  testimony  of  the  prosecutrix, 
but  in  common  with  all  courts  recognises 
that,  without  such  corroboration,  her  testi- 
mony must  be  clear  and  convincing.  And, 
where  the  testimony  of  the  prosecutrix  bears 
npon  Its  face  inherent  evidence  of  improba- 
UUty,  there  lOionld  be  corroboration  by  other 
evidenee,  conneeting  Uie  defendant  with  the 
commissloD  of  the  crime.  The  law  is  that 
the  life  er  liberty  of  a  citizen  shall  be  taken 
only  In  case  the  tig^t  to  do  so  is  established 
bcgrond  all  reasonable  doubt;  and  irtdle 
there  is  no  rule  ot  law  whidi  forbids  a  Jury 
to  convict  of  rape  on  the  uncorroborated  tes- 
tiuKmy  of  the  proeecntrix,  provided  they  are 
satiflfled  beyond  a  reasonable  doubt  of  the 
tmtb  of  her  testimony,  yet  the  courts  have 
always  recognized  tin  danger  of  conviction 
on  het  uncOTTOborated  testinumy,  and  the 
testimony  of  the  prosecutrix,  if  inherently 
Imiwobable  and  uncorroborated,  will  not 
Justify  m  wappoxt  a  oonvicdon ;  as  the  only 
reasmable  concluslim  in  Bu<di  cases  is  that 
such  verdicts  are  the  result  of  passion  or 
preJudlGe,  and  therefore  contrary  to  law. 
The  testimony  of  the  prosecutrix  that  the 
tncestuous  relations  continued  for  nearly 
Ave  years  without  being  detected  or  dis- 
covered by  her  grandmotlwr  or  her  sister, 
one  or  both  beii%  presoit  in  the  room  at  all 
times,  is  incredible.  The  evidence  shows  an 
intense  enmity  existing  for  many  years  be- 
tmen  bur  father  and  her  mothw,  and  It  Is 
significant  that  she  had  been  with  her  moth- 
er more  than  a  month  before  she  changed  her 
former  statements  by  making  this  unsupport- 
ed diarge  against  her  fatiier.  And  there  is 
no  claim  vt  threats  or  ftar  tn  oqdanatlon  of 
her  delay  In  makii^  this  statement  The 
(Vportunity  was  au^le,  and  It  seuns  far 
more  probable  that  some  of  the  young  men 
that  the  evidence  shows  frequented  her  home 
was  the  father  of  her  cUld;  and  when  we 
consider  the  testimony  of  the  prosecutrix  as 
a  whole  with  Its  contradlctlonfl  and  incon- 
fllstendes,  and  that  the  facts  and  (drcum- 
stances  in  evidence  all  tend  to  discredit  her, 
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aad  eooAAer  tliat  the  evldMice  of  the  d^nd* 
anf  a  diaracter  for  vlrtae  and  morality,  and 
ttiat  he  oonstantly  during  tbeae  years  at- 
t^ded  church  and  Sunday  adiool  with  bis 
two  daughters,  Is  uncontradicted,  we  cannot 
h^p  bat  think  tttat  the  teatlmony  of  the 
prosecutrix  was  maliciously  Inaplred  and 
that  the  verdict  was  more  tlus  result  of 
udlce  or  public  sratlmait  than  the  calm  and 
dispassionate  contusion  ct  the  Jury  upon 
the  facts  in  evidence. 

In  the  case  of  State  t.  Gooddale,  210  Mo. 
276.  109  8.  W.  9,  the  Supreme  Court  of  Hts- 
sourl  says  In  discussing  a  case  of  this  char- 
acter: "The  all-Important  question  on  this 
appeal  Is  whether  the  testimony  la  this  case 
Is  suffldent  to  sustain  the  conviction  of  the 
defoidant  The  admonition  of  Lord  Hale 
that  'It  must  be  remembered  that  this  Is  an 
accusation  easily  to  be  made  and  hard  to 
be  proved  and  harder  to  be  defended  by  the 
party  accused,  though  never  so  innocent,* 
must  be  heeded.  While  it  is  the  law  of  this 
state,  as  in  most  others,  where  not  modified 
by  etatnte,  that  a  conviction  for  rape  may 
be  sustained  upon  the  uncorroborated  evi- 
dence of  the  outraged  female,  It  is  neverthe- 
less equally  well  settled  that  the  appellate 
court  will  closely  scrutinize  the  testimony 
upon  which  the  conviction  was  obtained,  and, 
it  if  appears  Inoredlble  and  too  unsubstantial 
to  make  It  the  basis  of  a  Judgment,  will  re- 
verse the  Judgment  While,  on  the  one 
hand,  It  will  not  do  to  hold  that,  because 
the  evidence  Indicates  a  depravity  not  ordl- 
oarlly  wltaessed  among  men,  It  must  be  re- 
jected, because  the  annals  of  crime  are  re- 
plete with  examples  wherein  the  most  sacred 
relations  have  been  disregarded  and  the 
testimony  left  no  room  for  a  reasonable 
doubt  of  the  guilt  of  the  accused,  yet,  on 
the  other,  many  well-authenticated  decisions 
attest  that  this  charge  has  often  been  the 
result  of  malice  and  hidden  motives,  and  the 
courts  have  refused  to  permit  convictions  to 
stand  because  of  the  utter  improbability  of 
the  testimony,  in  the  light  of  the  conceded 
circumstances.  Instinctively  the  character  of 
the  accused  and  of  his  accuser  la  a  prime 
consideration."  In  that  case  the  court  re- 
versed the  Judgment  on  account  of  the  un- 
reasonableness of  the  evidence  of  the  prose- 
cuting witness,  although  it  was  a  case  in 
which  an  uncle  was  charged  with  rape  upon 
bis  niece.  The  evidence  In  this  case  Is  far 
more  unreasonable  than  the  evidence  In  that 
case ;  and  In  this  case,  as  In  that,  the  record 
wonld  give  to  defendant  an  unimpeachable 
ctaaracter."  See,  also.  People  v.  Benson,  6 
Cal.  221,  65  Am.  Dec.  DO0;  Mares  v.  Ter- 
ritory, 10  N.  M.  T70,  65  Pac.  165;  Monroe 
V.  State,  71  Miss.  196,  13  South.  8Si ;  Logan 
V.  State,  148  S.  W.  713.  The  instructions 
correctly  and  fairly  state  the  law,  and  the 
single  objection  thereto  made  is  without 
merit 

It  appears  from  the  record  that  this  con- 


vtcUoa  was  upoa  a  seoond  trial,  and  that  the 
defeadaat^  b^ng  unable  to  give  bail  In  tbe 
amoont  fixed,  baa  now  been  confined  almoat 
three  years.  It  la  onr  opinion  tbat  the  erron 
etHialdered,  other  than  tbe  anfflden^gr  ot  tbe 
evidence^  require  a  reversal  of  the  Jodgmeat, 
becanse  tbe  defeadaat  was  thereby  denied 
tbat  fair  and  impartial  trial  whldi  the  law 
prescribes  for  a  person  (dialled  with  crime. 
It  is  onr  oplnloa,  also,  that  no  person  should 
be  convicted  of  crime  on  sndi  Improbable^ 
discredited,  and  unreasonable  evidence  as 
ttuit  glvra  by  tile  pnmecatrtx  la  this  case. 

Tbe  Jttdgmeat  vt  the  district  court  of 
Grew  conn^  Is  therefore  revwsed,  and  tbe 
defendant  dlsdiarged. 


ARMSTRONG,  P.  J., 
concur. 


and  FUBMAN,  J,, 


FOSTER      TINITBBSITT  LTIMBBR  ft 

SHINGLE  GO. 
(Supreme  Court  of  Oregon.    A^  22.  1918.) 

1.  Afpxai,  ahd  EiBBOB  (|  86T*)— QuaanoiTB 
or  Fact— GoHci.uavKnnM  of  Vxanicr. 

Under  Coast  art  7,  8  8,  as  amended  No- 
vember 8,  1910  (see  Laws  1911,  p.  7),  declar- 
ing that  no  fact  tried  by  a  jury  shall  be  other- 
wise re-examined,  unless  the  court  can  affinn- 
ativdy  say  tbere  is  no  evidence  to  support  tiie 
verdict  evidence  held  sufficient  to  go  to  the 
Jury  on  the  Issue  whether  plaindfra  release 
of  his  claim  for  damages  from  an  accident  while 
in  defendant's  employ  was  signed  while  he  was 
in  no  conditlott,  by  reason  of  sickness  and  pain, 
to  read  or  onderstand  tbe  contents  of  the  pa- 
per signed  by  him,  that  be  did  not  intend  to 
release  his  claim  against  the  employer,  and, 
that  the  release  so  procured  was  unfair  and 
fraudulent  so  that  tbe  Jury's  finding  on  such 
issues  could  not  be  distarbed  on  appeal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  8893-3896:  Dec  Dig.  | 
987.*] 

2.  OoifTBACTS  (I  98*)— Rblkabk  (I  Id*)— Ta- 
LIDITT— BSIOFPKL. 

Under  ordinary  drenmstanees,  one  Is  not 
excused  from  the  consequences  of  signing  a 
paper,  as  a  release,  whloi  he  has  negligently 
failed  to  read. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  II  416-119:  Dec  Dig.  I  93;*  Re- 
lease, Cent  Dig.  I  81;  Dec  Dig.  |  16.*] 

8.  Afpbai.  ano  Bbbob  (I  994*)— QuxsnONB 

or  Pact— Verdict. 

A  party's  statement  of  fact  accepted  by 
tbe  Jury  must  be  taken  as  true  on  appeal  by 
the  other  party. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cent  Dig.  U  3901-3906;  Dec.  Dig.  | 
994.*] 

4.  Neoliqbnob  (I  131*)— Action  fob  Irju- 

BIEB — ADHISSISIUTT  OF  EVIDBNCB — SUBSB- 
<ltTZnT  BXPAIBS— CORDITIOir  AT  AND  AFIBB 
INJUBT. 

While  evidence  of  subsequent  repairs  and 
improvements  is  inadmissible  to  show  previous 
neftligence,  yet  where  tbe  Jury  has  been  per- 
mitted to  view  the  machinery,  evidence  that 
it  has  been  repaired  or  altered  subsequent  to 
tbe  accident  is  admissible  to  show  its  condition 
at  the  time  of  tbe  accident 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  H  255,  256:  Dec  Dig.  |  131.*] 


•For  otaer  cases  see  sanw  topic  and  sactlon  NUUBSR  la  Oea.  Die  *  Am.  Die.  Key-No.  Ssrisa  *  Bt^'r  Iii4ens 
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fi.  Am&L  AHD  Bbbob  (ii  206,  2S1*)— Admis- 
nsiUTT  or  Etidshcb— NsoKBSTTT  or  Bfs- 

CIF10  OBJXfnTON. 

A  defendant  who  objected  senerallT  to 
the  ftdmluibilitj  of  evidence  competent  (or  cer- 
tain pnrpoaee  but  not  for  others,  and  who  re- 
quested no  limitation  as  to  Its  effect,  cannot 
on  appeal  complain  of  its  admission. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
BnoT,  Oent  Dis.  H  1278.  1288-1289,  12S9, 
iSmk,  1803;  Dee.  iMc-  tf  206,  s£l*] 

&  Piunnro  (I  486*)— Cubs  bt  Ybbdict— 
-Bxra.T. 

A  replication  In  a  servant's  action  for  in- 
Juries,  denying  the  execution  of  the  release  set 
Qp  b7  Uie  answer,  and  alleging  that  fellow 
workmen  snbserthed  mon^  for  him  after  his 
injury,  and  that  defendant's  manager  agreed  to 
assist  them  to  the  same  extent,  and  that,  wfafle 
he  was  suffering  from  his  injury,  he  was  di- 
rected to  see  the  manager  and  receive  the  mon- 
ey so  subscribed,  and  that  the  -manager  re- 
quested him  to  ngn  a  paper  and  falsely  and 
fraudulently  represented  that  it  was  a  receipt 
for  the  money  so  subscribed  by  the  employes 
and  by  himself,  and  would  not  release  the  com- 
pany &om  damages,  was  soffldent,  after  ver- 
diet,  to  justify  reception  of  avidouw  as  to  fiaud 
In  procnring  the  release. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i|  1482,  1483;  Dec.  Dig.  1  486.*] 

7.  TBIAI,  (I  296*)— iKSCXUCnONB— GORSIBUO- 

xion  AB  A  Wholi. 

An  InitmcUon  that  a  master's  duty  as  to 
a  reasonably  safe  place  and  appliances  for 
work  is  greater  than  that  required  of  the  serv- 
ant, and  he  may  be  chargeable  in  certain  dr- 
enmatances  with  negligence  In  this  respect  in 
failinx  to  ascertain  a  danger  where  a  aerrant 
would  not,  while  not  to  be  eommokded  if  stand- 
ing alone,  yet  is  not  objectionable  when  taken 
in  connection  with  the  entire  charge  fully  and 
fairly  presenting  the  issues. 

[Ed.  Note.— For  other  cases,  eee  Trial,  Cent 
Dig.  H  703-717;  Dec.  Dig.  |  SM.*] 

8,  Tbiaii  (I  260*)— BBQmaiBD  Ikbibuotionb 
— ^Inbtbuctzons  Gitbit. 

In  a  servant's  action  for  Injuries,  the  re- 
fusal to  instruct  for  defendant  that  one  cannot 
be  heard  to  say  that  be  did  not  know  the  con- 
tents of  a  release  dgned  by  him  and  which  he 
had  an  opportunity  to  read  was  not  error, 
where  the  court  gave  a  general  instruction 
that  the  release  was  regular  upon  Its  face  and 
was  presumed  to  have  oeen  executed  in  good 
faith,  and  that  the  burden  of  proving  fraud  was 
upon  the  plaintiff. 


9.  Afpul  and  Ebbob  (I  980*)— Bbvxiw  — 
Fbesdhftionb— ItecKCViNa  Vninci  in  Ab- 
bbnob  or  COUBT. 

Where  it  was  agreed  that  a  jury  might  re- 
tom  their  sealed  verdict  to  the  bailiff  and  dis- 
perse, and  no  objection  was  made  at  the  time 
each  agreement  was  stated  by  the  court  or 
when  tne  baUiff  delivered  the  verdict  to  the 
court,  nor  until  a  motion  for  new  trial  was 
filed,  it  will  be  assumed  that  counsel  consent- 
ed to  the  separatioii  of  the  jnry  and  to  the  re- 
ception of  the  Terdict  in  their  absence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror.  Gent  Dig.  H  8765-8761;  Ded  Dig.  i 

Bnmett,  J.,  fflsaentlng. 

Appeal  from  Clrcalt  Court,  Uoltnomah 
County ;  J.  P.  Kavanaugh,  Judge. 

Action  by  Charles  L.  Foster  against  the 


UolTNSlty  Lamber  &  Shingle  Ccnnpanj. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

This  ia  an  action  for  personal  Injuries 
sustained  by  plaintiff.  The  complaint  alleles, 
In  substance:  That  plaintiff  was  employed 
by  defendant  as  a  sawyer.  In  its  diingle  mill. 
That  defoidant  had  placed  In  its  mill  A 
Jointer  saw,  and  had  constructed  and  idaced 
over  and  above  the  saw  a  guard  for  the  pur- 
pose of  preventing  injury  to  the  employ^  In 
and  about  the  mill,  and  to  prevent  injury  to 
the  person  by  reason  of  coming  in  contact 
vrith  the  saw.  That  on  Novembo'  12,  1910, 
while  plaintiff  was  working  at  said  machine, 
by  reason  of  the  crowded  condition  of  the 
place  where  he  was  so  working,  he  atnmbled 
and  reached  for  and  placed  his  band  upon 
said  guard  to  prevent  himself  from  falling. 
That  said  guard  was  loose  and  moved  and 
sprung  over  so  that  plaintiff's  left  hand  went 
down  upon  the  Jointer  saw,  which  was  re- 
volving at  a  r&plA  rate  of  speed,  and  thereby 
all  the  fingers  and  part  of  the  thumb  of  his 
left  hand  were  cut  and  severed  from  his 
hand,  Inflicting  permanent  Injury.  That  the 
defendant  carelessly  and  negligently  failed 
and  neglected  to  fnrnlsh  a  safe  place  and  ma- 
chinery for  the  plaintiff  to  work  in  and  with 
upon  the  occasion  referred  to  In  this :  That 
the  defendant  carelessly  and  negligently  fail- 
ed to  have  the  said  guard  properly  fastened 
and  secure  at  the  time  the  said  accident  oc- 
curred, and  carelessly  and  negligently  suf- 
fered and  allowed  said  guard  to  become  loose 
and  insecure  and  unsafe,  and  permitted  the 
same  to  remain  unsafe  and  Insecure.  That 
the  defendant  at  and  before  the  time  of  the 
said  accident,  by  the  exercise  of  reasonable 
diligence,  ought  to  have  known  of  the  dan- 
gerous condition  of  the  said  saw  and  guard, 
and  of  the  looseness  of  the  said  guard,  aird 
of  Its  Insecurity  and  unsafraiess,  and  that  the 
defendant  did  have  notice  and  knowledge  of 
the  same,  and  that  defendant  carelessly  and 
negligently  failed  and  neglected  to  notify  or 
warn  or  Instruct  or  inform  this  plaintiff  of 
the  dangerous  condition  of  the  said  saw  and 
guard  or  of  any  condition  of  the  said  guard 
or  saw.  That  the  plaintiff  had  no  notice  or 
knowledge  of  the  existence  of  the  dangerous 
condition  of  the  said  guard  or  that  the  same 
was  loose  or  insecure,  but  b^eved  that  the 
same  was  safe,  permanent,  and  strong,  and 
properly  fastened.  Defendant  answered,  de- 
nying negl^ence  on  its  part  and  pleading 
contributory  n^ligence  and  assumption  of 
risk  by  plaintiff,  and  also  pleaded  a  written 
release  by  plaintiff  of  all  damages  by  reason 
of  the  accident  By  way  of  reply  plaintiff 
denied  the  execution  of  Uie  release  and  fur- 
ther alleged  as  follows:  "The  plaintiff,  fur- 
ther replying  to  the  said  second  and  separate 
defense  herein,  alleges  that  on  or  about  the 
19th  day  of  November,  1910.  the  employes 
in  and  about  the  mill  of  the  said  defondant. 
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by  and  on  account  of  the  Injury  to  tbe  plain- 
tiff, subscribed  a  sum  of  money  for  the  plain- 
tiff and  placed  tbe  same  In  the  hands  of  J. 
Kroenert,  who  is  and  was  at  said  time  the 
president  and  general  manager  of  the  defend- 
ant. That  the  said  Kroenert  promised  and 
agreed  that  be  7oaId  assist  this  plaintiff 
personally  to  the  same  extent  as  did  tbe  em- 
ploy^, and  that  while  this  plaintiff  was  suf- 
fering from  the  injuries  to  his  left  band  as 
set  out  In  the  complaint  herein,  and  while  he 
was  suffering  from  the  effects  of  the  antes- 
tbetic  administered  to  him  at  the  time  of  the 
amputation  of  tbe  fingers  from  his  left  hand, 
this  plaintiff  was  ordered  and  directed  to  go 
to  the  said  J.  Kroenert  to  rec^ve  the  money 
so  subscribed.  That  plaintiff  went  to  the  of- 
fice of  said  KroraerL  That  thereupon  the 
said  Kroenert  requested  blm  to  sign  a  paper, 
and  falsely  and  fraudulently  and  unlawfully, 
and  with  intent  to  dec^ve  and  defraud  this 
plaintiff,  represented  that  tbe  said  paper 
was  a  receipt  for  tbe  money  so  subscribed 
by  the  employes  and  by  himself,  and  that  tbe 
same  was  not  Intended  and  would  not  release 
tbe  company  from  the  damages  sustained 
by  this  plaintiff,  and  that  the  defendant 
would  continually  employ  tbe  plaintiff  In 
and  about  tbe  mill  and  premises  and  pay  to 
blm  tbe  sum  of  $75  each  and  every  month  as 
long  as  the  mill  continued  to  stand.  That 
relying  upon  the  representation  so  made, 
and  being  sick  and  111  as  aforesaid,  this 
plaintiff  signed  the  pretended  release." 

After  the  evidence  had  been  introduced 
defendant  asked  the  following  Instructions, 
which  were  refused:  "I  instruct  you  that  it 
is  a  general  rule  that  the  plaintiff  camiot 
be  beard  to  say  that  be  did  not  know  the 
contents  of  tbe  release  or  tbe  paper  signed 
by  blm  when  be  had  an  opportunity  to  read 
it.  •  *  *  I  instruct  you  to  bring  in  your 
verdict  in  favor  of  tbe  defendant"  In  in- 
structing the  Jury,  the  court  used  the  follow- 
ing language,  whldi  was  excepted  to  by  de- 
fendant: "The  degree  of  care  which  tbe  law 
requires  of  a  master  with  reference  to  a  rea- 
sonably safe  place  and  to  reasonably  safe 
machinery  and  appliances  is  greater  compar- 
atively than  that  required  of  the  servant, 
and  the  master  may  be  chargeable  in  certain 
circumstances  with  negligence  In  this  respect 
in  failing  to  ascertain  the  danger  where  a 
servant  would  not"  The  court  also  gave  the 
following  direction  to  the  jury ;  "It  is  agreed 
that,  In  case  you  return  a  verdict  after  I 
have  left  the  courthouse,  you  may  return  a 
seated  verdict,  and  In  that  case  all  members 
of  tbe  Jury  agreeing  must  sign  the  verdict, 
and  then  you  will  hand  It  to  tbe  bailiff  and 
then  be  discharged,  and  you  may  disperse  to 
your  homes,  and,  this  being  the  last  jury  up- 
on which  you  will  sit,  you  will  not  be  obliged 
to  return."  No  objection  was  made  to  this 
direction.  The  Jury  found  a  majority  verdict 
against  defendant  for  $6,000,  which  they 
sealed  and  delivered  to  tbe  bailiff,  as  direct- 
ed, and  dispersed.    The  verdict  so  sealed 


was  handed  to  the  court  the  next  momtng. 
and,  though  opened  and  read  In  tbe  presence 
of  counsel  for  both  parties,  no  objection  was 
made  to  tbe  absence  of  the  Jury  nor  to  any 
irregularity  In  the  reception  of  the  verdict 
Counsel  for  defendant  asked  and  were  grant- 
ed 40  days  in  which  to  move  for  a  new  trial, 
and  in  said  motion  for  the  first  time  raised 
the  objection,  among  others,  that  the  verdict 
was  not  delivered  in  open  court  in  the  ptea- 
ence  of  tbe  jury.  The  court  rendered  Judg- 
ment upon  the  verdict  In  faTor  of  plaintiff, 
and  defendant  appeals. 

B.  C.  Spencer,  of  Portland  (Wilbur,  Spenc- 
er &  EHbble,  of  Portland,  on  the  brief),  tor 
appellant  John  Dltchbnm  and  F.  S.  Wll- 
hdm,  both  of  Portland,  for  reapondoit. 

McBRIDEX  C  J.  (after  statins  the  facts  as 
above).  [1]  The  first  question  arises  upon 
tbe  validity  of  the  release  executed  by  plain- 
tiff.   By  the  provlslonB  of  section  8,  art 

7,  of  the  Constitutiou,  as  amended  NoTember 

8,  1910  (see  Laws  1911,  p.  7).  If  there  is  any 
evidence  to  support  the  verdict,  we  are  bound 
by  the  finding  of  the  Jury,  and  therefore  we 
are  to  a  great  extent  bound  by  the  testimony 
of  plaintiff  upon  this  point 

This  testimony  is  substantially  that  one 
Porteons,  the  nl^t  foreman  of  the  mill, 
visited  him  shortly  after  the  accident,  Idm- 
tlfled  himself  as  a  brother  In  the  same  secret 
order,  and  advised  him  not  to  sue  the  com- 
pany, telling  him  that  he  had  not  a  witness 
In  the  world,  and  Intimating  that  the  com- 
pany would  do  well  by  him.  To  this  he 
made  no  reply.  Upon  the  day  the  release 
was  signed,  Porteous  came  again,  and  the 
witness  gives  the  fc^lowlng  account  of  what 
occurred:  "A.  He  came  down  to  my  bouse 
and  wanted  to  know  how  I  was,  and  I  told 
blm.  He  says,  'The  old  man  wants  to  knoiw 
why  you  don't  come  down  to  the  office.*  I 
told  blm  I  bad  no  business  down  to  tbe  of- 
fice that  I  knew  of.  He  says,  'Well,  the 
boys  made  up  quite  a  purse  for  you.*  I 
says,  'Is  that  so?'  He  says,  'Yes,  they  made 
up  $192.  I  have  got  It  here  In  my  pocket, 
but  I  have  It  with  some  other  papers  so  I 
won't  give  it  to  you;  I  \^ill  wait  and  you 
will  have  to  come  down  to  the  otBce  this 
afternoon,  because  the  old  man  wants  to  see 
you  anyway.'  I  went  down  to  the  office  that 
afternoon.  Q.  Now,  state  to  tbe  Jury  what 
occurred  tbere  at  that  time?  A.  I  went  Into 
the  of&ce  and  bid  Mr.  Kroenert  tbe  time  of 
day.  He  wanted  to  know  bow  I  was  feeling. 
Z  told  him.  Q.  Wliat  did  you  tell  blm? 
A.  I  told  blm  I  was  sick  and  suffering  more 
pain  than  I  really  ought  to  under  the  con- 
ditions. Q.  Were  you  under  the  care  of  a 
doctor  at  that  time?  A.  Yes,  sir;  Dr.  Moore 
had  dressed  It  I  think  it  was  the  day  before 
this  that  be  dressed  my  hand.  Q.  In  what 
shape  were  you  in  regard  to  the  effects  of 
tbe  ancesthetlc?  A.  Z  was  eick  like  an  an- 
sesthetlc  makes  any  one;  alck  at  my  stomach 
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and  Tomlted  conslderabla  Q.  Were  yon 
sick  up  to  the  time  of  tbls  date  that  yon 
went  tttere?  A.  For  a  montii  after.  I  went 
to  see  Dr.  Moore  something  like  a  month 
after.  Q.  When  you  went  in  there  this  aft- 
ernoon what  occurred;  what  did  Mr.  Kroen- 
ert  say  to  you?  A.  He  bid  me  the  time  of 
day;  wanted  to  know  how  I  was  feeling, 
and  I  told  him ;  I  told  Mm  I  was  sick  and 
I  was  suffering  more  pain  than  I  really 
on^t  to.  He  says,  *I  have  a  check  here 
that  the  boys  made  up  for  you  for  $1^.' 
He  saya,  'Now,  I  am  going  to  give  you  an 
allowance  myself  on  that;'  and  he  says, 
'It  will  make  yon  a  nice  little  purse.'  He 
says,  'Thi^t  will  carry  you  through  until  you 
are  well;'  and  he  wanted  to  know  how  I 
was  hurt,  and  I  told  him.  Q.  What  did 
you  tell  him?  A.  I  told  him  I  tripped  up 
and  put  my  band  on  this  guard,  and  appar- 
ently the  guard  was  loose  for  It  bent  over 
when  I  put  my  hand  on  It  and  let  me  come 
down  on  the  saw  and  cut  my  band  off.  And 
he  asked  me  if  I  wpuld  stay  there  for  two 
or  three  minutes  until  he  went  out  I  says, 
'Tes.*  He  went  out,  and  I  did  not  have  the 
time;  I  did  not  look  at  the  time  when  he 
went  out  or  when  he  came  in,  but  It  was 
not  very  long,  and  he  came  in  with  a  tall 
dark-complexioned  man  I  have  never  seen 
before,  never  seen  since,  and  don't  know  who 
he  was.  And  he  sat  down  at  his  table. 
'Xow,'  he  says,  'look  over  that  and  sign  it, 
and  I  will  have  Mrs.  Somebody  [I  don't  rec-' 
otlect  her  other  name]  write  you  out  a 
check  for  $200;'  and  he  says,  'I  will  give 
you  a  job  as  long  as  that  mill  runs,  and  I 
will  see  that  you  and  your  family  will  never 
want  for  nothing;  if  you  are  ever  in  want, 
I  want  you  to  come  and  tell  meV  So  I 
looked  at  the  paper;  I  did  not  read  much 
of  It;  I  started  in,  and  I  turned  around  to 
him  and  I  saye,  'Is  that  in  this  paper?'  He 
says,  'Xo,  but  you  can  take  It  for  granted 
from  me  that  it  will  be  just  as  I  am  telling 
you  that  It  will;  you  sign  that  and  I  will 
iflve  you  $200  more  and  you  will  never  want 
for  nothing.'  I  signed  the  paper  and  he  had 
that  man  sign  It,  and  he  had  the  woman 
sign  It;  the  woman  stenographer,  at  his 
place  sign  It;  and  that  was  all,  and  I  took 
the  money  and  left.  Q.  In  what  shape  was 
that,  the  money  he  gave  you  and  the  check? 
A.  There  was  a  check  from  the  men  for 
$192,  stating  from  the  men,  ai^d  there  was 
a  check  stating  from  the  company  so  matb. 
Q.  When  did  you  cash  those  checks?  A. 
I  cashed  those  checks  the  next  day.  Q. 
(by  juror).  How  much  did  you  say  was  the 
check  from  the  company?  A.  1200.  Q.  How 
much  did  they  make  the  total  amount?  A. 
$192  in  the  check  and  the  day  I  received  it 
my  wife  had  received  $2  in  cash  from  Mr. 
Porteous.  Q.  No,  you  don't  understand.  You 
got  a  check  for  $200  from  the  company? 
A.  Tes.  Q.  And  what  did  you  get  from  the 
men  added  to  that  made  how  mudi?  A. 


That  was  $392.  Q.  They  were  in  two  aer- 
ate amounts?  At  Tes.  Q.  And  yon  got  $2 
in  cash?  A.  $2  in  cash  from  Mr.  Porteous 
that  he  left  with  my  wife.  Q.  That  was  a 
part  of  the  aubacrlptlon  from  the  men?  A. 
Tes.  Q.  Now,  was  anything  mentioned  In 
any  shape  or  form  or  manner  at  the  time 
you  say  you  signed  this  paper  about  it  be- 
ing a  release?  A.  No,  sir;  not  anything. 
Q.  When  did  you  again  see  Mr.  Eroenert? 
A.  I  don't  recollect  exactly,  but  It  was  some 
days  after  that.  Q.  Under  what  circum- 
stances? A.  He  told  me  if  my  hand  kept  on 
paining,  or  if  my  hand  was  not  proceeding 
as  I  thought  It  was,  to  come  and  tell  him. 
Q.  Did  you  go  and  see  Mm?  A.  I  went  and 
seen  him  and  told  him  I  was  suffering  more 
pain  at  that  time  than  I  ought  to.  Q.  What 
was  done?  A.  I  don't  know;  he  said  no 
more." 

On  cross-e-tamlnatlon  the  witness  testified 
as  follows:  "Q.  And  did  not  Mr.  Kroenert 
hand  you  at  this  time  this  paper,  which  I 
now  present  to  you,  and  which  I  will  ask 
to  have  marked  defendant's  Exhibit  C?  A. 
That  is  my  signature.  Q.  And  this  defend- 
ant's Exhibit  C  is  the  paper,  is  It  not,  that 
you  signed  at  that  time?  A.  That  is  my 
signature  on  it  Q.  Well,  that  Is  the  paper 
signed  by  you  at  that  time?  A.  Must  be. 
Q.  Now,  as  a  matter  of  fact,  you  took  that 
and  read  it,  did  you  not?  A.  I  did  not  Q. 
At  that  time?  A.  I  took  it,  but  I  did  not 
read  it.  Q.  Tou  say,  then,  yon  did  not  read 
it?  A.  No,  sir;  I  tried  to  read  It;  I  glanc- 
ed it  over;  and  he  says,  'Tou  go  ahead  and 
sign  that  and  I  will  have  Mrs.  Orary  [or 
whatever  her  name  Is]  make  out  a  check 
for  $200.'  Q.  You  had  It  in  your  hands? 
A.  I  had  it  in  my  hands.  Q.  And  glanced 
over  it?  A.  I  glanced  at  It;  I  am  not  much 
of  a  reader ;  and  It  would  take  me  some  time 
to  read  It;  and  I  am  suffering  pain,  I  was 
sick  at  the  time;  I  could  not  content  my- 
self to  stay  there  so  long.  Q.  Tou  say  you 
did  not  glance  over  it?  A.  I  just  glanced 
at  it,  yes;  and  I  asked  him  if  the  job  was 
on  that;  that  he  said  that  I  and  my  family 
would  never  want  for  nothing;  I  asked  him 
if  that  was  on  It  and  he  says,  'No,  but  I 
will  guarantee  it  Is  all  right ;  you  go  ahead 
and  sign  it'  Q.  Tou  had.  some  conversation 
in  the  presence  of  these  witnesses,  didn't 
you?  A.  That  was  it  exactly.  Q.  Didn't  you 
have  some  conversation  to  this  effect  that 
Mr.  Eroenert  at  the  time  asked  you  If  It 
was  perfectly  satisfactory  to  you  in  the 
settlement  of  any  matter  you  might  have, 
and  you  stated  to  him,  'Tea,  it  waa.'  A. 
The  only  time  any  settlement  waa  made, 
when  I  seen  this  in  this  paper,  was  when 
Mr.  Dttchburn  read  it  to  me.  They  called 
it  a  release  to  relrase  the  company.  Q. 
(Last  queatiott  read).  In  the  presence  of 
these  witnesses  who  were  there  at  that  time? 
A.  He  asked  me —  Q.  No,  answer  the  ques- 
tion first    A.  He  handed  me  the  checks. 
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and  after  h9  handed  me  the  checks  he  a«k- 
ed  me  if  I  was  satisfled ;  I  told  him  I  was, 
to  that  extent  That  was  on  this  sabscrlp- 
tlon  they  made  up  for  me.  Q.  Did  he  not 
at  that  time.  In  speaking  of  the  settlement 
of  any  possible  claim  yon  might  hare  against 
them,  ask  yon  tf  yon  were  entirely  satlsfled, 
and  tell  yon.  If  it  was  all  right,  to  sign  it, 
and,  if  yon  were  not  satisfied,  not  to  sign 
It?  A.  He  did  not;  he  did  not  Q.  Yon 
received  at  that  time,  did  yon  not  this  In- 
strument here,  which  I  will  aak  to  hare 
Identified  as  defendant's  Ebchlblt  D?  A.  Yes, 
sir.  Q.  And  that  is  yonr  signature  on  the 
back  of  it?  A.  Yea,  sir.  Q.  Yon  signed 
this  instrument  which  Is  marked  defendant's 
Bxhiblt  O  on  the  19th,  did  yon  not?  A.  If 
that  was  the  fllrst  day  I  went  down  to  see 
Mr.  Kroenert  it  was.  Q.  As  I  understand 
you,  you  told  the  Jury  that  you  deported  this 
check  the  next  day.  A.  Yes.  Q.  At  what 
bank?  A.  Bates'  Bank  on  the  east  side. 
Q.  As  a  matter  of  fact  this  settlement  was 
made  on  Saturday  afternoon,  and  there  were 
no  banks  open,  and  you  did  not  deposit  it 
the  next  day,  the  next  day  bdng  Sunday, 
isn't  that  true?  A.  Yes,  that  is  true.  I  de- 
posited it  on  Monday  morning;  I  kept  it 
in  my  bouse  over  Sunday.  Q.  So  that  you 
took  this  check  home  with  you,  did  yon  not, 
Saturday  afternoon?  A.  Yes,  sir.  Q.  And 
you  had  it  In  your  house  with  you  on  Sun- 
day? A.  On  Sunday,  and  I  deposited  it  Mon- 
day morning  in  Bates'  Bank,  Monday  fore- 
noon. Q.  So  that  yonr  memory  was  foulty 
when  yon  said  it  was  the  next  day?  A.  I 
got  that  check  after  8  o'clock.  Mr.  Kroen- 
ert himself  told  me  I  had  to  keep  it  until 
Monday.  Q.  What  did  you  mean  when  you 
said  you  deposited  it  the  next  day?  A.  Well, 
I  supposed  It  was,  because  the  first  time  the 
bank  was  opened  I  wait  and  cashed  It  and 
I  supposed  it  was  the  next  day.  I  hare  not 
got  the  dates  of  these  things  so  I  don't 
know.  Q.  And  during  that  afternoon  and 
all  tbe  next  day,  whicflt  was  Sunday,  you 
had  this  check  in  your  possession,  which 
stated  upon  it  'For  an  accident  while  at 
work  during  the  evening  of  the  11th  of  No- 
vembOT,  lOlCf?  A.  I  gave  it  to  my  wife  as 
soon  as  I  came  home.  Q.  But  you  had  this 
check  subject  to  your  inspection  so  you  and 
yonr  wife  could  read  It  before  it  was  cash- 
ed? A.  I  had  it  there,  but  I  was  not  reading 
checks  then;  I  was  caring  for  my  hand. 
Q.  Mr.  Kroenert  was  not  there  to  prevent 
yon  from  reading  it?  A,  He  did  not,  but 
he  bad  my  hand  in  such  a  shape  it  prevent- 
ed me;  be  set  the  trap^  Q.  Yon  had  an 
ansesthetie  at  the  time  yonr  fingers  were 
dressed  and  taken  care  of  by  Dr.  Christmas? 
A.  I  had  an  Injection  and  th&t  an  ancesthet- 
Ic.  Q.  Injected  morphine  Into  yonr  arm? 
A.  Something,  I  don't  know  irtiat  It  was. 
Q.  And  tlien  gave  yon  an  anaesthetic  at  that 
time?  A.  Yes,  air.  Q.  What  time  In  the 
morning  was  that  anaesthetic  administered 


to  yon;  you  were  hurt  about  8  o'clock?  A. 
Well,  It  was  abont  half  or  three-quartm ; 
between  a  half  an  hour  and  an  hour  after  I 
was  cut  I  sat  in  tbe  office  quite  a  long  time 
before  th^  got  th^  Instmmente  ready.  Q. 
So  yon  took  your  ansesthetlc  on  or  before  4 
o'clock  on  the  morning  of  the  12th?  A.  I 
could  not  tell  yon  Jnst  exactly  what  time; 
it  was  something  after  8  o'clock.  Q.  About 
4  o'clock,  because  you  were  hurt  about  3? 
A.  Yes.  Q.  You  say  yon  were  taken  to  St 
Vincent's  Hospital?  A.  I  was  taken  to  St 
Vincent's  Hospltel.  Q.  Do  you  say  that  you 
were  still  under  the  influence  of  yonr  an- 
esthetic at  the  time  you  were  In  Mr.  Kroen- 
ert" 8  office  on  the  19th  day  of  November, 
seven  days  after  that?  A.  Wdil,  yes,  pretty 
near  a  year  after,  and  I  am  still;  I  have 
got  It  In  my  system  yet  Q.  Yon  have  got 
that  aneesthetlc  In  your  system  yet?  A. 
Yes,  sir;  I  have^  Q.  So  that  you  are  still 
not  quite  In  yonr  right  senses?  A.  I  am  in 
my  right  soises  now  at  the  present  time, 
but  my'  stomach  Is  not  through  with  it  Q. 
Were  you  out  of  your  senses  on  the  19th  of 
November  at  the  time  that  receipt  was  sign- 
ed? A.  Almost  from  pain  and  sickness.  Q. 
From  the  aneesthetlc?  A.  Yes,  sir;  and  the 
pain  in  my  band.  There  was  affection  in 
my  hand,  which  the  doctor  admitted  which 
caused  me  to  suffer  the  pain.  Q.  You  were 
suffering  from  the  pain  and  not  the  anees- 
thetlc then?  A.  Both  pain  and  anaesthetic 
together.  Q.  You  were?  A.  Yes.  Q.  Seven 
days  after  this  accident?  A.  Yes,  sir.  Q. 
This  other  check  which  has  been  presented, 
and  which  counsel  has  called  for,  la  that 
your  signature?  A.  Yes.  Q.  Is  that  the 
other  check  that  was  handed  to  you?  A, 
From  the  men  for  $192,  yes.  Q.  From  the 
men?  A.  I  don't  know  whether  it  is  from 
the  men  or  not  Ihe  benefit  from  the  day 
crew  and  the  night  crew,  yes.  Mr.  Wilbur: 
I  will  offer  this  In  evidence  as  defendant's 
Exhibit  B.  Received  without  objection  and 
marked  defendant's  Exhibit  B.  Questions 
by  the  Jurors:  Q.  Did  you  ever  read  these 
checks  after  you  received  them?  A.  No,  I  did 
not  I  Just  looked  at  the  amount  on  them 
and  wrapped  them  up  and  went  home  and 
gave  them  to  my  wife  and  she  opened  them 
and  looked  at  the  amount  and  put  them  in 
our  trunk.  Q.  Did  she  read  them?  A.  No, 
she  did  not  to  my  recollection.  Q.  Any  dls- 
cus^on  abont  them?  A.  Na  Q.  (by  Mr. 
Wilbur  resuming).  Now,  as  to  this  defend- 
ant's Bxhlblt  which  la  the  check  from  the 
day  crew  and  the  night  crew  for  $192,  their 
boieflt  as  a  matter  of  fact,  was  that  check 
not  given  to  you  by  Mr.  Kroenert  In  his 
office  on  Friday,  the  day  before  yon  got  Oils 
check  and  signed  this  paper?  A.  I  got  the 
two  ducks  on  the  same  day.  TtdB  one  and 
Oiat  cma  I  got  at  tiie  same  time,  i  went 
home  with  them  both  tbe  same  time  and 
cashed  them  botb  at  the  same  tlm&  Q.  And 
yon  say  you  did  not  g^  this  one  (m  Friday? 
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A.  I  got  them  both  the  same  day.  Q.  Didn't 
yon  go  down  on  Friday  to  have  your  hand 
dressed  and  at  that  time  go  and  see  Mr. 
Kroenert  and  get  that  one  and  then  he  said 
he  would  glTe  yon  the  ^200  it  yon  would 
sign  the  release  and  you  said  yon  would?  A. 
Be  did  not  say  nothing  to  me  about  a  re- 
lease. Q.  And  yon  came  bach  the  next  day 
and  he  gave  yon  that?  A.  No,  sir;  he  did 
not  Q.  And  both  of  these  diecks  were  In 
your  possestfonT  A.  At  the  same  tim&  <2. 
Over  Sunday  from  Saturday  afternoon?  A. 
Yes.  Q.  With  those  statements  on  them  of 
irb&t  tidey  were  fOr?  A.  I  did  not  read 
ttiem;  I  Jnst  looked  at  the  amount  Q. 
Yon  say  he  ttM  jm  0ie  qnestlmi  of  this 
Job  was  not  in  the  paper?  A.  Yes;  he  told 
me  that  ms  nofln  the. paper.  I  asked  him 
U  It  was  in  the  paper,  and  he  said,  *Na' 
Q.  He  told  yon  it  ttas  not?  A.  Yes,  I  asked 
him,  'Is  that  down  In  the  paper?"  And  he 
said,  m*  Q.  Did  Ifr.  Kroenert  read  that 
release  to  you?  A.  No,  sir;  he  did  not 
Q.  Do  you  dalm  now  that  Mr.  Kroenert  nds* 
stated  to  yon  the  ctNDAents  ot  ^lat  that  re* 
lease  was?  A.  He  did  not  state  what  It 
was.  He  says,  'Sign  this  and  I  will  have 
Mrs.  Orary  write  yon  out  a  dieck  for  $200, 
and  that  will  make  yon  a  nice  little  bnn^ 
of  mcm^.*  fniat  Is  what  he  said.  Q.  Then, 
as  I  nnderstand,  be  did  not  tell  yon  what 
was  in  Oiat  paper?  A.  No,  sir;  be  did  not; 
nem  mentioned  what  was  in  It  whatever. 
Q.  That  ma  fbA  only  talk  yon  had  with 
him  about  that  paper,  which  you  signed, 
was  whether  or  not  tiie  kind  ot  Job  was  in 
that  and  he  tiidd  yon  It  was  not?  A.  That 
was  Um  only  question  that  came  up.  Q. 
So  that,  as  a  matter  of  fact,  Mr.  Kroenert 
did  not  deoetve  yon  when  yon  signed  that 
paper,  did  he?  A.  He  did  not  Q.  He  did 
nut  say  anything  to  you  -Wbat  was  In  It,  did 
he?  A.  He  did  not  say  what  was  In  It,  no. 
Q.  Bo  that,  as  I  understand  yon  to  say,  he 
did  not  represent  to  yon  what  that  paper  was 
at  all?  A.  He  did  not" 

On  redirect  examhiatlon  plalntifT  testified 
as  ftdlows:  **Q.  Counsel  uked  yon  If  Mr. 
Kroenert  deceived  yon  when  you  signed  this 
paper?  A.  Yes,  he  did.  Q.  What  had  been 
your  conrersatlon  prior  to  signing  the  paper? 
A.  He  aAed  me  how  I  felt;  asked  me  how 
I  was  cnt,  and  had  me  explain  It;  and  he 
told  me  that  the  bo^  made  up  a  check  for 
me,  a  purse  for  me  for  |192,  ai^  he  says, 
*Now,  I  am  going  to  go  with  them  too,  and 
Uiat  will  make  you  a  nice  little  bunch  of 
money,  and  as  soon  as  yon  are  able  to  go  to 
work  yon  can  come  back  and  go  to  work.* 
And  he  say^  'Now,  I  know  yon  understand 
shingles  thorot^Iy;  you  can  take  that  In- 
specttim  Job;  and,  furthramore,  I  will  see 
that  yon  and  your  family  will  never  want  for 
nothing.'" 

The  check  for  1200  mentioned  in  the  testi- 
mony was  upon  a  printed  form,  except  that 
the  name  of  the  payee,  the  amount  and  the 
words,  "For  accident  while  at  wQtk  during 


evening  of  11th  of  November,  iSHy  were  type- 
written thereon  as  foUovni: 

No.  18712.  Portland,  Orogoa,  Not.  U,  1910. 

To  Herctunta'  National  Bonk,  PorUand,  Oreioa: 

Pajr  to  tb«  m&n  of  C.  rotter  pMM  Two  HimOna 
4  No/100  dollan. 

[Not  OT«r  Two  Hnndrod  «200|] 

Unlvenltr  liumber  A  Shlagle  Co., 

P«r  A.  J.  Kroenert.  Managor. 


8ettl«m«nt  of  account 
below. 


For  accldoot  wUlo 
at  woik  daring  oren- 
Ing  (U  tlw  llth  of  Nov. 
UIO. 


BmdorMment  of  tbla 
Toucber  cbeck  conotl- 
tutea  acknowledgment 
by  payee  of  full  pay- 
ment of  acoonot  apecl- 
fled  Iwroon.  Told  If 
altend  or  eraaed  la 
any  way.  Return  to 
payor  If  not  correct. 


We  think  this  fumlsbes  suflldent  evidence 
to  go  to  the  Jury  to  sustain  the  contention 
that  Porteous,  acting  for  the  company  and 
under  the  directum  ia  its  manager,  led  plain- 
tifT  to  believe  that  the  compaiv  Intended  to 
give  him  a  donation  of  ^aoo,  and  that  the 
manager  allowed  him  to  remain  under  that 
impression  and  hurried  him  Into  signing  the 
release  without  explaining  to  him  the  con- 
tents. 

[2]  It  is  true  -that  under  ordinary  drcum- 
stances'  a  man  is  not  excused  from  the  con- 
sequences  of  stgning  a  paper  which  he  has 
negligently-  foiled  to  read;  but  this  Is  not 
always  the  case.  In  the  present  Instance  the 
manager  was  his  employer  and  apparently 
his  sympathlduff  friend,  and  Porteous  was 
his  friend  and  a  brother  In  the  same  secret 
OTder.  He  would  naturally  rely  on  their 
statements  and  would  not  be  likely  to  sus- 
pect any  attempt  to  overreach  him.  In  ad- 
dition It  appears  that  he  was  sick  and  in 
great  pain  from  his  wounded  hand  and  in 
no  condition  to  transact  Important  business. 
While  it  Is  very  unlikely  that  bis  mental  and 
physical  condition  was  the  result  of  the 
onnthetle  adminlBtered  several  days  before, 
the  fact  that  he  was  actually  In  the  condi- 
tion he  described  from  some  cause  seems  very 
probable.  He  is  not  to  be  branded  as  an 
intoitiimal  faldfler  because  he  made  a  wrong 
diagnosis  of  the  cause  of  his  condition,  a 
tiling  which  persons  tfdUed  In  the  treatmmt 
of  disease  do  every  day. 

[S]  Taking  Us  statement  as  true,  as  we 
must,  because  the  Jury  so  accepted  it  we 
etmclnde  that  he  was  In  no  condition  to  read 
and  understand  the  contents  of  the  paper 
signed  by  him;  that  he  did  not  Intend  to 
rdeose  his  claim. against  the  company;  and 
that  the  release  procured  under  the  circum- 
stances was  unfair  and  fraudulent  What 
our  concinstcm  would  b^  sitting  as  triers  of 
fact  and  considering  and  weighing  all  the 
,  testimony,  need  not  here  be  considered.  The 
qnestlon  bcifore  us  is  not  as  to  the  weight  of 
die  testimony  but  as  to  whether  there  Is  any 
testimony  to  sui^rt  plalntUTs  contonthm. 
Releases  obtained  under  cirenmstances  simi- 
lar to  those  detailed  In  plalntifTs  testimony 
have  frequently  been  dlar^rded  or  set  aside 
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by  the  conrCs.  0  Thompson  Keg.  H  7876, 
7377,  and  cases  there  cited ;  Olston  v.  O.  W, 
P.  &  B7.  Q}..  52  Or.  848,  96  Pac.  1096,  97 
Pac.  538,  20  L  B.  A.  (N.  S.)  916;  Ghrlstian- 
son  V.  CaUcago,  St  P.,  etc.,  By.  Ga,  67  Minn. 
94,  69  N.  W.  640.  Nor  can  we  agree  with 
counsel  that  the  transaction  Itself  Is  devoid 
of  any  indication  of  orerreachlng  and  nnfiilr- 
nesB  on  ttie  part  of  defendant  It  Is  plainly 
the  law  that  platntifl  had  a  right  to  com- 
promise his  dalm  for  ¥200  or  for  |1  If  he 
saw  fit;  but  whatever  the  circumstances 
bearing  upon  the  probability  that  he  would 
deliberately  have  done  so,  the  practical  loss 
of  his  hand  was  a  fact  then  and  always  ap- 
parent to  him.  He  knew  tliat  he  was  gready 
and  permanently  Injured.  Anybody  In  his 
ri^t  mind  would  have  known  that  if  mUtled 
to  any  remuneration  whatever,  the  sum  of 
9200  would  be  ridiculous  as  a  recompoiBe.  As 
a  gratol^  It  might  be  thankfully  accepted,  aa 
any  earn  so  given,  no  doubt  would  have  been 
under  these  drcnmstances,  but  Its  gross  in- 
adequacy aa  compensation  at  once  suggests 
the  Idea  that  It  waa  received  as  charity. 
While  tUa  Inadequacy  may  be  but  a  slight 
circumstance  tending  to  show  that  plaintiff 
did  not  know  or  realize  that  he  was,  releas- 
ing a  valuable  claim  for  substantial  damages, 
it  is  one  entitled  to  consideration.  The  whole 
matter  as  the  testimony  leaves  it  was  a  ques- 
tlon  of  fact  for  the  Jury,  and  not  of  law  for 
the  court 

[4]  The  admission  of  the  testimony  of  A. 
L.  Bullla  tending  to  show  that  a  few  hours 
after  the  accident  OlaflMn,  defendant's  fore- 
man, was  seen  to  tighten  up  the  bolts  on 
the  sawgnard  and  put  In  a  new  bolt  is  al- 
leged as  error.  The  authorttieB  almost  uni- 
versally agree  that  evidence  of  subsequent 
repairs  and  improvemoits  cannot  he  admit- 
ted to  show  previous  negligence.  Skottowe 
V.  O.  S.  L.,  etc.,  Ry.  Co.,  22  Or.  438,  30  Pac. 
22^  16  U  B.  A.  696;  XAve  r.  Chambers  Lum- 
ber Co.,  129  Pac.  492;  Columbia  &  Pnget 
Sound  R.  Co.  v.  Hawthorne,  144  U.  S.  202, 12 
Sup.  Ct  591,  36  Ll  Ed.  406.  But  it  does  not 
follow  that  because  such  evidence  is  inad- 
missible for  the  purpose  of  showing  negli- 
gence, it  is  always  inadmissible  for  any  pur- 
pose. Thus,  as  pointed  -out  in  Love  v.  Cham- 
ben  Lumber  Company,  supra,  wherb  it  la 
daimed  the  defendant  that  certain  safe- 
guards alleged  by  plalntUf  to  have  been  nec- 
essaiy  could  not  be  used  without  impairing 
the  efficiency  of  the  machinery,  evidence  that 
subsequent  to  the  injury  such  safeguards 
were  provided  and  actually  used  without  any 
detriment  to  the  operation  of  the  machinery 
was  admissible.  Another  ground,  well  estab- 
lished by  reason  ai^  authority,  is.  In  those 
cases  where  the  Jury  has  been  p»mitted  to 
view  the  machine  evidence  is  admissible  to 
show  that  such  machine  has  been  repaired  or 
altered  subsequent  to  the  accident  Marten 
V.  M.  J.  Walsh  &  Co..  ISl  Pac.  60S.  The  evi- 
dence here  objected  to  would  seon  to  come 
fidrly  within  this  exception.  Anothw  equally 


well-established  ground  upon  whldi  such  tes- 
timony may  be  admitted  arises  In  those  casa 
where  the  actual  condltiini  of  the  madilnery, 
or  other  appliance,  causing  the  accident  is  a 
qnradon  In  dispute.  In  these  cases  such  evi- 
dence Is  admitted  not  to  show  knowledge  of 
the  defect  on  the  part  of  the  d^endant  or 
to  show  negligence  In  failure  to  repair  or 
guard  the  machinery,  but  to  show  the  actual 
condition  at  the  time  the  accident  happened. 
Brennan  v.  Lachat  5  N.  T.  St  Bep.  882; 
LouisvUle  &  N.  B.  Go.  v.  Malone,  109  Ala. 
609,  20  South.  83,  dted  in  42  L  B.  A.  762. 
note;  Texas  &  N.  O.  R.  Co.  v.  Anderson  et 
al.  (Tex.  Civ.  App.)  61  S.  W.  424;  Kuhn  V. 
Illinois  central  R.  R.  Co.,  Ill  HI.  App.  823; 
City  of  Bmporia  v.  Scfamldling,  83  Kan.  48S, 
6  Paa  803;  Harter  v.  Atehlson,  85  Kan.  250, 
88  Paa  778.  In  Brennan  v.  Lachat  supra, 
the  court  says:  "Tlie  evidence  was  clearly 
competent  aa  toiding  to  eOiow  that  defendant 
had  ronoved  the  cause  of  the  accident  The 
cases  cited  by  appellant  are  aU  cases  where 
It  was  attnnpted  to  be  shown  t^t  after  an 
accldoit  a  different  or  perhaps  safer  mode 
of  structure,  or  preventive,  or  a  different 
mode  of  couTOyance  or  rate  of  speed  was 
adopted  after  an  accident  except  in  the  case 
in  81  Hun,  where  It  was  attempted  to  be 
shown  l^t,  some  months  after  an  accident 
happened  in  the  liaUvray  of  a  tenement  house 
by  reason  of  a  defective  oil  cloth  covering, 
t^e  landlord  put  down  a  new  one,  there  can 
be  no  question  but  that  such  evldrace  la  in- 
competent as  tending  to  prove  negligence.  If 
an  accident  happened  upon  a  railroad  by  rea- 
son of  a  broken  rail,  It  would  be  quite  compe- 
tent to  show  tliat  after  the  accident  tbe 
brok«i  rail  was  removed  and  replaced  by  a 
sound  one  as  a  mere  matter  of  tact  but  It 
would  be  incompetent  to  show  that  after  the 
accident  a  different  make  and  style  of  rail 
was  used  as  tending  to  show  negligence  in 
using  the  style  of  rail  upon  which  the  acci- 
dent took  place." 

[I]  It  would  have  been  proper  for  the 
court  by  ruling  or  instruction,  to  have  con- 
fined the  evidence  admitted  to  the  purposes 
herein  indicated,  but  the  objection  was  gen- 
eral and  no  such  limitation  was  requested. 
Under  such  drcumstanccs,  defendant  cannot 
now  complain  of  its  admission.  Woods  v. 
Missouri,  K.  ft  T.  B,  Co.,  51  Mo.  App.  600. 

[B]  It  is  objected  that  tbe  allegations  et 
fraud  in  tbe  procuremrat  of  the  release  are 
not  sufficient  to  Justly  the  admission  of 
plaintiff's  testimony  In  regard  to  It  The  al- 
legations are  somewhat  general ;  but  no  ob- 
jection having  been  made  by  demurrer  or  by 
motion  to  make  more  definite,  we  think  them 
sufficient  after  verdict,  especially  since  tbe 
attention  of  the  court  was  not  qpedflcally 
called  to  the  alleged  defect  during  the  trial. 

[7]  The  instruction  glvrai  by  the  court  in 
referoioe  to  tbe  degree  of  care  required  of 
a  master  and  servant  correctly  stated  the 
law.  Doyle  v.  Missouri,  K.  ft  T.  Trust  Oe., 
140  Ma  1«  41  &  W.  255;  Gboctaw,  Okla- 
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homa,  eta,  B.  B.  Co.  r.  McDad^  191  IT.  S. 
64,  24  Sup.  Ct  24,  48  L.  Bd.  90.  Standing 
alone,  tbe  instruction  la  not  to  be  conunend- 
ed,  but  taken  In  connection  with  the  whole 
chaige,  which  was  able  and  folly  and  fairly 
stated  the  issoea,  tbe. defendant  haa  no  rea- 
son to  complain. 

[t]  The  requests  of  defendanf  for  instruc- 
tions were,  we  think,  snfflciently  covered  by 
the  general  instructions  of  the  court  The 
instruction  given  Is  as  follows:  "This  paper, 
purporting  to  be  a  release.  Is  r^lar  upon  its 
face,  and  the  mresnmptlon  of  law  to  begin 
with  is  that  it  was  esecnted  in  good  faith. 
Fraud  Is  never  presumed  but  must  be  estab- 
lished under  onr  laws  by  reasonably  clear 
and  satisfactory  evidoice.  The  burden  of 
woot  upon  this  question  Is  upon  the  plaintiff 
to  establish  that  this  paper,  purporting  to 
by  a  release,  was  signed  and  executed  through 
fraudulent  mlar^iresentatlons  upon  tbe  part 
of  the  defendant"  The  language  of  defend- 
ant's request  was  as  follows:  "I  instruct 
you  that  If  is  a  general  rule  that  the  plain- 
tiff cannot  be  heard  to  say  that  he  did  not 
know  the  contents  of  the  release  or  the  pa- 
per signed  by  him  when  he  had  an  oppor- 
tunity to  read  It"  It  may  be  conceded  that 
this  request  states  a  rule  to  a  Certain  extent 
general,  but  the  exceptions  to  it  are  so  nu- 
merous that,  stated  baldly  and  without  the 
qualifications  which  the  law  has  attached  to 
It  the  probable  result  wonld  be  to  mislead 
the  jury,  who  would  be  likely  to  accept  the 
statement  that  such  was  the  "general  rule" 
to  mean  that  it  was  the  universal  rule. 

[9]  The  objection  that  the  sealed  verdict 
was  received  and  opened  after  the  Jury  had 
separated  cannot  avail  the  defendant.  It 
appears  from  tbe  direction  of  the  court  to 
the  Jury  that  It  was  agreed  that  they  might 
disperse  upon  delivering  to  tbe  bailiff  their 
sealed  verdict  No  objection  to  this  state- 
ment was  made  by  counsel  for  defendant  at 
the  time;  neither  was  any  objection  made 
at  the  time  the  bailiff  delivered  the  verdict 
to  the  court  nor  at  any  time,  until  a  motion 
for  a  new  trial  was  filed.  In  tbe  condition 
of  the  record,  we  must  assume  that  consent 
was  given  by  counsel  to  the  separation  of  the 
'jury  and  to  the  reception  of  the  verdict  in 
their  absence. 

Tbe  Judgment  is  affirmed. 

=BUBNElTr,  J.  (dlsSCTtinfi).  Tbe  plaintiff 
instituted  this  action  to  recover  damages 
from  the  defendant  for  Injuries  suffered  by 
him  in  its  mill  on  account  of  the  allied  neg- 
ligence of  the  defendant  In  not  providing 
for  blm  a  safe  place  in  which  to  work.  Ad- 
mitting that  tbe  plaintlfl  was  injured,  the 
defendant  dmied  all  UabiUty  therefor  and 
affirmatively  pleaded,  with  other  defenses, 
mat  the  plaintiff,  in  consideration  of  the 
payment  to  blm  of  ^00,  released  the  defend- 
ant from  all  liability  on  account  of  the  ac- 
cident described  in  the  complaint  The  re- 
lease was  In  writing,  and  the  plaintiff  ad- 


mitted In  his  testlmoi^  that  he  executed  the 
same,  which  Is  as  follows: 

"Portland,  Oregon,  November  19,  1910. 
In  consideration  of  two  hundred  ($200.00) 
dollars,  the  receipt  of  which  is  hereby  ac- 
knowledged, paid  to  me  by  the  University 
Lumber  &  Shingle  Company,  I  do  hereby  re- 
lease the  said  University  Lumber  &  Shingle 
Co.  from  and  on  account  of  all  or  any  claim  for 
damages  that  I  may  have  against  It  f<>r  any 
reason  whatsoever,  and  particularly  on  ac- 
count of  an  accident  which  happened  to  me 
on  the  eleventh  day  of  November,  1910,  at 
the  shingle  mill  of  tbe  said  company  near 
University  Part  Portland,  Oregon,  at  which 
time  I  lost  all  of  the  fingers  and  a  portion  tft 
my  thumb  on  my  left  hand,  and  in  considera- 
tion of  said  sum  I  do  hereby  release  said 
company  from  any  claim  for  damages  as  Is 
hereinabove  set  forth. 

"[Signed]  Chas.  L.  Foster  [SeaL] 

"Witnesses:  [Signed]  Irene  Crary.  0.  E. 
Morton." 

Concerning  this  writing,  the  reply  alleges 
as  .follows:  "The  plaintiff,  further  replying 
to  the  said  second  and  separate  defense  here- 
in, alleges  that  on  or  about  the  10th  day  of 
Nov^ber,  1910,  the  employes  in  and  about 
tbe  mill  of  the  said  defendant  by  and  on  ac- 
count of  the  injury  to  the  plaintiff,  subscrib- 
ed a  sum  of  money  for  the  plaintiff  and  plac- 
ed the  same  In  tlie  hands  of  J.  Kroenert, 
who  is  and  was  at  said  time  Hie  president 
and  eeneral  manager  of  the  defendant  That 
the  said  Kroen^  promised  and  agreed  that 
he  would  assist  this  plaintiff  personally  to 
the  same  extent  as  did  the  employes,  and 
that  while  this  plaintiff  was  suffering  ftom 
the  injuries  to  his  left  band  as  set  out  in 
the  complaint  herein,  and  while  be  was  suf- 
fering from  the  effects  of  t^e  anseatli^c  ad- 
ministered to  him  at  the  time  of  the  ampu- 
tation of  the  fingers  from  his  left  hand,  this 
plaintiff  was  ordered  and  directed  to  go  to 
the  said  J.  Kroenort  to  receive  t^e  money  so 
subscribed.  That  plaintiff  went  to  tbe  ofl!lce 
of  said  Kroenert  That  thereupon  the  said 
Kroenert  requested  tdm  to  sign  a  paper,  and 
folsely  and  fraudulently  and  unlawfully, 
and  with  intent  to  decelTe  and  defraud  this 
plaintiff,  represraited  that  the  said  paper  was 
a  receipt  for  the  money  so  subscribed  by  tbe 
:  employ&s  and  by  himself  and  tiiat  the  same 
was  not  intended  and  wonld  not  release  the 
company  ftom  tbe  damages  sustained  by  this 
plaintiff,  and  that  the  defendant  would  con- 
tinually employ  the  plaintiff  in  and  about 
the  mill  and  premises  and  pay  to  him  the 
sum  of  seven^-flve  ($75.00)  dollars  each  and 
every  month  as  long  as  the  mill  continued  to 
stand.  That  relying  upon  the  representation 
BO  made,  and  being  sick  and  111  as  aforesaid, 
this  plaintiff  signed  tbe  pret^ded  release." 

In  respect  to  this  pleading,  it  will  be  no- 
ticed that  althooe^  tbe  plaintiff  claims  that 
be  was  sick  and  suffering  teom  tbe  effect  of 
the  ansesthetle  nine  days  after  the  happen- 
ing of  the  accident,  he  does  not  intimate 
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that  Ms  mental  fftcaltlee  were  ta  any  way 
Impaired  or  nupended.  For  aught  that  ap- 
pears in  the  r^ly,  the  plaintiff  bad  fall  con- 
trol of  his  mtnd  and  memory,  and,  If  he 
woatd  defeat  the  release  for  want  of  under- 
•  standing,  he  must  plead  either  that  he  was  non 

compos  m^da  or  laboring  nnder  sach  mental 
distress  at  the  time  that  he  could  not  and 
did  not  comprehend  the  nature  and  conse- 
Quencee  of  Ute  act  he  was  performing  in  the 
erecatlon  of  the  release.  Brown  t.  F^dwert, 
46  Or.  863,  80  Pac;  414,  was  a  case  somewhat 
like  this  in  that  the  writing  sought  to  be 
Impeached  hy  tbe  makers  thereof  was  said 
to  have  been  procured  by  fraud,  and  this 
court  there  held  that:  "It  is  absolutely  ea- 
senUal  In  pleading  that  a  signer  of  a  paper 
was  fraudulently  misled  as  to  what  was  be- 
ing signed,  to  show  that  the  signer  was  free 
from  nee^Igence  tn  the  matter."  No  sndi  al- 
legation appears  in  the  r^ly  here.  That 
pleading  also  does  not  state  fiicts  snffldent 
to  constitute  a  resdsdon  of  the  contract  of 
release  in  fbat  it  is  not  arerred  that  the 
plaintiff  has  restored  to  the  defendant  the 
money  paid  as  a  consideration  for  the  re- 
lease. In  Scott  T.  Walton,  32  Or.  460,  464. 
S&  Pac  180,  181,  Mr.  Justice  Bean  lays  down 
Oie  rule  in  this  language:  "A  party  who  has 
been  Induced  to  enter  Into  a  contract  by 
fraud  has  upon  Its  dlscorery  an  election  of 
remedies.  He  may  eltber  affirm  the  contract 
and  sue  for'  damages  or  disaffirm  it  and  be 
reinstated  in  the  position  in  whidi  he  was 
before  It  was  omsummated.  These  ronedles, 
however,  are  not  concnrrmt  but  wholly  In- 
consistent The  adoption  of  one  Is  the  ez- 
dusion  of  the  otber.  If  he  desires  to  rescind, 
be  must  act  promptty  and  return,  or  offer  to 
return,  what  he  has  received  under  the  con- 
tract. He  cannot  retain  the  fruits  of  the  eon- 
tract  awaiting  future  developments  to  de- 
termine ^rtiether  it  is  more  profitable  for  him 
-to  affirm  or  disaffirm  it  Any  delay  on  his 
part,  and  espedally  his  remaining  in  posses- 
sion of  the  property  received  by  blm  under 
the  contract  and  dealing  with  it  as  his  own, 
will  be  evidence  of  bis  Intention  to  abide  by 
the  contract"  In  our  own  state,  authorities 
to  the  same  effect  are  these:  Wdls  v.  Neff, 
14  C^.  06, 12  Pac.  84,  88;  Crossen  v.  Murphy, 
31  Or.  114,  40  Pac.  800;  State  Bllze,  87 
Or.  404,  61  Paa  78S;  Dundee  Mortgage  Co. 
V.  Goodman,  86  Or.  458,  60  Paa  8;  Van  de 
Wiele  V.  Garbade  Co.,  00  Or.  686,  120  Pac. 
702.  The  folloi^ng  authorities  and  many 
more  which  might  be  cited  teach  the  same 
doctrine:  Rabitte  v.  Ala.  Great  So.  By.  Oo., 
168  Ala.  481,  47  South.  678;  Norwich  Union 
V.  Ins.  V.  Girton.  124  Ind.  217.  24  N.  E.  984; 
YaU^  T.  Boston  R.  Ga,  103  Me.  106,  68  AtL 
635;  Droban  v.  Lake  Shore  Ry.,  162  Mass. 
435,  88  N.  m  1116;  Pangbom  v.  Oontlnental 
Ins.  Co.,  67  Midi.  683,  35  N.  W.  814;  CMppen 
V.  Hope,  88  Mlcb.  344 ;  Morris  v.  Great  North- 
ern By.  Co.,  67  Minn.  74, 60  N.  W.  ^ ;  Laner. 
Dayton  Coal  Co.,  101  Tenn.  681,  48  S.  W. 
1004;  Brainard  v.  Tan  Dyke,  71  Vt  359,  45 


AU.  758;  Town's  Adm*r  t.  Waldo,  62  Yt 
118,  20  Aa  325;  LoulsvUle,  etc.,  Ry.  v.  Mc- 
Blroy.  100  Ey.  158.  87  8.  W.  844;  East  Tenn. 
By.  Co.  V.  Hayes,  83  6a.  558,  10  S.  B.  860; 
Yanderrelden  v.  CAlcago,  etc.,  By.  Co.  (Ci  C) 
61  Fed.  54;  Barker  v.- N.  P.  By.  Co.  (Q  C) 
65  Fed.  460. 

An  apparent  exception  to  this  rule  requir- 
ing the  return  of  what  has  beea  received  of 
benefit  from  a  contract  before  reedsslon  is 
allowed  is  found  in  cases  where  the  amount 
due  on  the  contract  to  the  person  executing 
the  release  has  been  fixed  and  determined  so 
that  the  sum  paid  is  really  a  part  of  a  great- 
er indebtedness.  In  sudi  a  case  part  pay- 
ment of  an  acknowledged  lai^er  sum  con- 
stitutes no  consld^atlon  for  a  release  of  Ibe 
entire  Indebtedness,  and  hence  the  plaintiff 
in  sndi  case  is  entlUed  to  prosecute  such  an 
acthm,  and  that,  too,  without  returning  the 
amount  paid,  because  that  was  rightfully 
his  own  in  tlie  first  Instance.  It  Is  analogous 
to  bringkig  an  action  for  a  balance  of  ac- 
count giving  credit  for  a  payment  already 
made.  Where,  however,  the  amount  la  un- 
liquidated, as  in  the  case  of  a  dalm  for  dam- 
ages, the  rule  is  uniform  that,  before  a  re- 
lease alleged  to  have  been  obtained  by  flrand 
can  be  disregarded  or  rescinded,  the  party 
'ailing  die  fraud  must  return  the  amount 
paid  fbr  the  reilease. 

The  case  in  band  is  distinguishable  In  that 
respect  fftum  Olston  v.  Oregon  Water  Power 
Co.,  52  Or.  843,  96  Pac;  1096,  20  L.  B.  A. 
(N.  S.)  915.  This  was  an  action  to  recover 
damages  tcx  death  ot  the  plalntUTs  intestate 
caused  by  the  negligence  of  the  defendant 
A  rtiease  nnder  seal  was  pleaded  as  a  de- 
fense, but  the  plaintiff  all^^  not  only  false 
and  fraudulent  mlsr^resentatlons  made  by 
the  defendant  with  intent  to  defraud  and  de- 
ceive the  plaintiff,  but  also  that  be  had  re- 
turned all  the  money  and  other  things  re- 
ceived as  a  ctmdltion  for  the  release  thus 
bringing  blmsdf  within  tiie  doctrine  of  the 
precedents  of  this  state  already  quoted.  Op- 
posed to  this  rule  requiring  the  return  of  the 
consideration  In  order  to  ovortum  the  re- 
lease of  an  unliquidated  dalm  Is  the  case  of 
GIrard  v.  St  Louis  Oar  Wheel  Ca,  46  Mo. 
App.  79.  That  case,  however,  stands  prac- 
tically alone  on  the  question  directly  involv- 
ed, and  It  hues  Its  reasoning  on  cases  where 
the  dalm  was  fully  liquidated  and  the 
amount  actually  deturmlned  before  the  re- 
lease was  signed. 

Passing  the  insufficiency  of  the  reply  In  the 
respects  mentioned.  It  Is  propn  to  examine 
the  testimony  In  connection  with  the  firaud 
changed.  There  are  three  elements  of  de- 
ception imputed  to  the  president  and  mana- 
ger of  ttte  defendant,  who  induced  the  plain- 
tiff to  8^  the  release  in  question:  (1)  Tbat 
he  "represented  that  said  paper  was  a  re- 
cdpt  for  the  money  so  subscribed  by  the  em- 
ployes and  himself."  (2)  "That  the  same 
was  not  intended  to  and  would  not  rdease 
the  company  tnm  the  damages  sustained  by 
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the  plalntUE."  (8>  Tbat  the  deCeiUUbS  Wudld 
contlDDally  employ  the  plaintiff  in  and  about 
the  mill  and  praniaes  and  pay  to  him  the 
sum  of  975  each  and  erery  month  u  long 
as  the  mill  oonttnoed  to  stand."  The  flnt 
two  of  these  spedflcationB  are  representa- 
tions of  the  legal  effect  of  the  paper  in  quee- 
tlon.  and  the  third  Is  a  pnxnlse  vH  what  the 
defendant  would  do  In  the  future.  The 
I^laintiff  Is  the  only  witness  who  testified  in 
his  behalf  respecting  the  eKecntlim  of  the 
contract  of  release;  He  narrates  In  his  direct 
examination  that  he  w^nt  to  the  (^lee  of  the 
com^my  for  the  purpose  tut  getting  a  t£txaA 
tea  the  amount  snbseribed  for  his  bowflt  by 
his  f^ow  employes.  After  scone  craiTersa- 
tlon  with  the  manage  as  to  how  the  acd- 
dent  occurred,  the  witness  j^roceeds  thns: 
"And  he  asked  me  If  I  would  stiiy  Otoe  for 
two  or  three  mlnntee  until  he  went  ont  I 
says,  Tee.*  He  went  ont  and  I  did  not  have 
the  time ;  I  did  not  look  at  the  time  when 
he  went  out  or  when  he  came  In,  but  it  was 
not  very  Ioi%,  and  he  came  in  with  a  tall 
dark-complexioned  man;  I  have  never  seen 
before,  nerer  seen  stnc^  and  don't  know  who 
he  was.  And  he  sat  down  at  this  table; 
'Now,*  he  says,  'look  orer  that  and  sign  it, 
and  I  will  hare  Urs.  Somebody  [I  don't  recol- 
lect her  name]  write  yon  ont  a  check  for 
$200";  and  he  says,  'I  will  give  yon  a  Job  as 
loDg  aa  that  miU  runs,  and  I  will  see  that 
yon  and  yonr  family  will  nerer  want  for 
nothing ;  If  yon  are  ever  In  want,  I  want  yon 
to  come  and  tell  me'  So  i  looked  at  the  pa- 
per ;  I  did  not  read  much  of  It ;  1  started  In; 
and  I  turned  round  to  him  and  I  says,  'Is 
that  in  the  paper?  He  says,  'No,  but  you 
can  take  It  for  granted  from  me  that  it  will 
be  Just  as  1  am  telling  you  that  it  will;  you 
sign  that  and  I  wlU  give  yon  $200  more,  and 
yon  will  never  want  tor  nothing.*  I  signed 
the  paper  and  he  had  that  man  sign  it,  and 
he  had  the  woman  sign  It ;  the  woman  Ste- 
nographer at  his  place  sign  it;  and  that  was 
all  and  I  took  the  money  and  left" 

On  cross-examination  he  testifled  as  fol- 
lows: "Q.  And  did  not  Mr.'Kroenert  hand 
yon  at  this  time  this  paper,  which  I  now 
present  to  you,  and  which  I  will  ask  to  have 
marked  defendant's  Exhibit  0?  A.  That  is 
my  signature;  Q.  And  this  def^dant's  Ex- 
hibit G  Is  the  papOT,  is  It  not,  that  you  sign- 
ed at  that  time?  A.  That  is  my  signature  on 
it  Q.  Well,  that  Is  the  paper  you  signed  at 
that  time?  A.  Must  be.  Q.  Now,  as  a  matter 
of  fact,  yon  took  that  and  read  it,  did  you 
not?  A.  I  did  not  Q.  At  that  time?  A.  I 
took  It,  but  I  did  not  read  it.  Q.  Ton  say, 
then,  yon  did  not  read  it?  A.  No,  sir;  I  tried 
to  read  It;  I  glanced  It  over;  and  he  says, 
'Ton  go  ahead  and  sign  that,  and  I  will  hare 
Mrs.  Grary  [or  whaterw  her  name  is]  make 
out  a  tihtick  Cor  f20a'  Q.  Toa  had  It  in  your 
bands?  A.  I  had  it  In  my  hands.  Q.  And 
glanced  It  over?  A.  I  glanced  at  It;  I  am 
not  much  <tf  a  mder;  and  It  would  take  me 


some  time  to  read  It;  and  X  am  snltebic 
pain,  I  was  sltft  at  the  time;  I  oonld  not 
content  mys^  to  stay  there  so  long.  Q.  Tou 
say  yon  did  not  glanes  ow  it?  A.  I  Just 
glaneed  at  U;  yes,  and  I  sskefl  him  If  the  Job 
was  on  that;  that  he  said  that  I  and  my 
family  would  nerer  want  for  nothing;  1 
asked  him  If  that  was  <m  it,  and  he  says, 
*No.  bat  I  wUl  guarantee  it  Is  aU  right; 
you  go  ahead  and  sign  It'  Q.  Ton  say  he 
told  you  the  qnesticm  of  this  Job  was  not  In 
the  paper?  A.  Tee,  he  told  me  that  was  not 
In  the  paper.  I  adrad  him  if  It  was  In  the 
paper,  and  he  said,  'No.*  Q.  He  tsAA  yon  U 
was  not?  A.  Tes,  I  asked  bim,  'Is  that  down 
In  the  pap^r  and  he  said,  Ho:  Q.  Did 
Mr.  Eroenert  read  that  release  to  yon?  A. 
No,  sir;  he  did  not  Q.  Do  you  claim  now 
that  Mr.  Eroenwt  misstated  to  you  the  eon* 
tents  of  what  that  release  was?  A.  He  did 
not  state  what  it  was.  He  says,  'Sign  this 
and  I  will  have  Mrs.  Crary  write  you  out  a 
check  for  |200,  and  that  will  make  you  a 
nice  little  bunch  of  money.'  That  is  what  he 
said.  Q.  Then,  as  I  understand,  he  did  not 
tell  you  what  was  in  that  paper?  A.  No.  sir; 
he  did  not;  never  mraitloned  what  was  in 
it  whatever.  Q.  That  was  the  only  talk  you 
had  with  him  about  the  paper,  which  you 
signed,  was  whether  or  not  the  kind  of  Job 
was  In  that  and  he  told  you  it  was  not?  A. 
That  was  the  only  questitm  that  came  up. 
Q.  So  that,  as  a  matter  of  fact  Mr.  Eroenert 
did  not  deceive  you  when  yon  signed  that 
paper,  did  he?  A.  He  did  not  Q.  He  did 
not  say  anything  to  you  what  was  In  it  did 
he?  A.  He  did  not  say  what  was  in  it  no. 
Q.  So  that,  as  I  understand  yon  to  say,  he 
did  not  represrat  to  you  what  that  paper 
was  at  all?  A.  He  did  not" 

The  plaintiff  evid^itly  understood  that  he 
was  about  to  execute  some  obligatory  writ- 
ing; for  when,  as  he  says,  the  manager  prom- 
ised verbally  to  give  him  a  Job  as  long  as 
the  mill  run,  etc.,  he  demanded  to  know  If 
that  was  in  the  paper,  but  the  manager  says, 
"No,  but  you  may  take  it  for  granted  from 
me  that  it  will  be  Just  as  I  am  telling  you 
that  it  will."  Out  of  his  own  mouth  he  says 
that  he  had  the  paper  in  his  hand  with  the 
opportunity  of  reading  It  and  was  told  by 
the  manager  to  look  It  over  and  sign  It 
Although  he  had  the  opportunity  to  and  was 
urged  to  reed  the  paper,  he  repeatedly  says 
the  manager  did  not  read  it  to  him ;  that  the 
latter  did  not  state  what  it  was;  and  that 
"he  never  mentioned  what  was  In  It  what* 
ever,**  etc.  Instead  of  proving  the  allegation 
that  the  manager  revresoited  Qiat  the  paper 
"was  a  receipt  for  the  money  subscribed, 
and  that  the  same  was  not  Intended  and 
would  not  release  the  company  from  the 
damages  snstained  by  the  idalntlfl,"  the  tes- 
timony of  the  plaintiff  himself  directly  con- 
tradicts and  disproves  the  allegations  his 
reply. 

To  make  statttuents  frandnlen^  they  must 
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be  r^vesoitotloiv  of  pftst  or  presaat  mate- 
rial facts.  Fraud  cannot  be  predicated  upon 
a  statement  or  mere  opinion  or  bare  proiniara 
of  Hometlilng  to  be  performed  in  the  future. 
If  the  promise  la  a  part  of  the  contract,  the 
person  complaining  must  rest  Us  action  upon 
a  breach  of  that  promise;  Moreover,  neither 
the  defendant  nor  Ita  manager  la  b^ng  sued 
for  a  breach  of  a  contract  to  farniab  onploy- 
inent  to  the  plaintiff  for  an  indefinite  period. 
DisproTing  as  he  does,  by  Us  own  testluuMi;, 
.  the  allegatiKu  of  fraud  contained  In  tbe 
r^ly,'  the  plaintiff  presents  a  case  wbere, 
havtaiK  every  opportunity  to  Inform  himself 
of  the  nature  of  the  instrumokt  he  was  sign- 
ing,  he  acted  upon  his  own  Judgment  and 
s^ned  the  release^  In  the  well-considered 
case  of  Wimer  t.  Smith,  22  Or.  460,  486.  80 
Pac  416,  421,  Mr.  Justice  Lord  lays  down  the 
rule  thus:  ''Even  wliere  mlsrqnreaentatlons 
are  made.  If  a  person  niim  upon  his  own 
Judgment  when  he  has  full  means  of  knowl- 
e^,  be  cannot  complabi  of  such  mlsrepre- 
sentations.  On  a  diarge  of  fraud,  the  bnr^ 
den  of  proof  is  on  the  party  allying  It  The 
defendants  must  clearly  and  distinctly  prove 
the  fraud  or  false  representations  they  al- 
1^.  The  law  In  no  ease  presumes  fraud. 
The  presumption-  is  always  in  favor  of  in- 
nocence and  not  guHt  Fraud  must  be  prov- 
ed, but  it  may  be  mroved  by  circumstances 
from  which  no  other  inference  but  that  of 
fraud  can  be  drawn.  The  rule  is  that,  when 
provoi  by  drcnmstances,  they  must  afford  a 
strong  presumption.  Circumstances  of  mere 
suspicion  will  not  warrant  the  conclusion  of 
fraud.  The  evidence  of  It,'  Chancellor  Kent 
said,  'must  be  clear,  strong,  and  satisfactory.' 
And  BO  llJ^ewlse  said  the  learned  and  em- 
inent Dillon.  In  no  doubtful  matter  does 
the  court  lean  to  the  conclusion  of  fraud;  It 
Is  not  to  be  assumed  on  doubtful  eytdence. 
If  the  fraud  Is  not  clearly  and  strictly  prov- 
ed as  alleged,  relief  cannot  be  had,  although 
the  party  against  whom  the  relief  Is  sought 
may  not  have  been  perfectly  fair  In  his  deal- 
ings. The  facts  constituting  fraud  must  be 
clearly  and  conclusively  established  by  the 
court  In  finding  It;  but  It  may  be  proved 
by  a  preponderance  of  the  testimony."  Here 
Is  a  skilled  mechanic,  able  to  read,  with  the 
opportunity  of  reading  and  the  reading  urg- 
ed upon  bim,  whose  perfect  command  of  the 
English  language,  as  disclosed  by  the  testi- 
mony, shows  him  to  be  a  man  of  more  than 
ordinary  Intelligence.  Under  such  circum- 
stances, the  releasor,  having  the  opportunity 
to  read,  Is  bound  by  the  terms  of  the  In- 
strument if  he  does  not  read  It  Spltze  v. 
B.  &  O.  R.  R.  Co.,  75  Md.  162,  23  Atl.  307, 
32  Am.  St  Rep.  378 ;  Hoeger  v.  Qtlzens'  St. 
Ry.  Co.,  36  Ind.  App.  662,  76  N.  E.  328; 
Atchison,  Topeka  &  Santa  F6  v.  Vanord- 
Btrand,  67  Kan.  386,  73  Pac.  113 ;  McNamara 


r.  Boston  Elev.  By.  Co.,  197  Mass.  383,  83 
M.  E.  878;  Leddy  r.  Barney,  13»  Mass.  3»4, 
2  N.  E.  107;  Mataer  v.  Mo.  Pa&  By.  Co..  106 
Mo.  820:1  Williams  v.  Wilson,  18  Misc.  Rep. 
42,  40  N.  Y.  Supp.  1182;  Missouri,  K.  &  T. 
By.  V.  Craig,  44  Tex.  av.  App.  683.  96  S.  W. 
907;  Watson  v.  Planters'  Bank,  22  Im.  Ann. 
14;  Bldrldge  t.  Dexter,  etc.,  B.  Oa,  68  He. 
101,  33  AtL  974;  Le^  v.  Merrick,  99  Ind. 
laO;  Bawkliu  t-  HawUnm  fiO  GaL  558; 
Starr  v.  Bennett,  6  Hill  (N.  T.)  308;  Gibson 
V.  BroTO  CCez.  Civ.  App.)  24  S.  W.  574;  Pow- 
ers  V.  Powers,  40  Or.  479,  80  Pac.  1058. 

It  would  have  beest  an  act  ot  benenAent 
paternalism  for  the  manager  to  have  more 
thoroughly  explained  the  nature  of  the  writ- 
ing which  he  presented  for  the  plaintiff's 
slgnatore,  to  have  called  in  the  plaintlfl*s 
friends  and  held  a  prolcmged  Ascnssion  con- 
COTnlng  Oie  advisability  of  making  such  a 
contract,  bat  the  deCradant  was  under  no 
<rtiUgatlonB  to  do  any  of  those  things.  The 
parties  were  adversa^  to  each  ottaer.  Hav- 
ing every  opportunity  to  consider  the  mat- 
ter, plaintiff  was  bound  to  take  care  of  bis 
own  concerns  and  the  manager  could  not 
assume  to  act  as  his  guardian.  Here  was 
at  least  a  debatable  claim  against  Qie  com- 
pany in  respect  to  whldi  the  d^oidant  had 
a  right  to  buy  Its  peaca  The  law  encourag- 
es settlemmt  dispates.  Controversies  once 
adjusted  ought  not  to  be  reopened,  except 
for  v«y  cogent  reasons;  and  wh^,  out 
of  the  mouth  of  the  plaintiff  himself,  the  al- 
leged fraud  is  completely  dlsproven,  the 
court  ought  not  to  overturn  the  agreement 
which  the  parties  themselves  made.  The  re- 
ply ia  defective  in  that  It  does  not  show  that 
the  plaintiff  was  free  from  negligence  In  the 
execution  of  the  release  within  the  meaning 
of  Brown  V.  Feldwert,  supra ;  also  In  not 
alleging  that  he  had  returned  the  money  re- 
ceived as  a  consideration  for  executing  the 
contract  of  release.  On  the  merits,  the 
plaintiff  should  fall  as  against  the  contract 
because  out  of  his  own  mouth  he  shows  that 
the  allegations  of  his  reply  are  completely 
dlsproven.  It  Is  not  a  case  of  th^r  being 
some  evidence  to  take  the  case  to  the  jury. 
It  Is  a  total  failure  of  proof.  The  release 
may  have  been  Improvldently  made,  If  we 
consider  only  the  misfortune  of  the  plalntlfTs 
injury  without  reference  to  whether  he  him- 
self might  have  avoided  it;  but  courts  can- 
not make  contracts  for  parties  and  ought  not 
to  overturn  their  agreements,  except  upon 
proper  pleadli^s  and  sufficient  testimony. 
To  allow  the  defeat  of  the  release  on  the  al- 
legations of  the  reply  and  the  evidence  of 
the  plaintiff  in  support  thereof  would  de- 
stroy the  value  of  written  c<Hitracts  and  in- 
vite perjury  in  litigation  to  avoid  them. 

The  Judgment  should  be  reversed  and  non- 
suit directed. 

>  IS  s.  w.  m. 
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TBMSBN  r.  MATXHAI  ct  aL  <Sae.  2^) 

(Bupxwna  Ooort  of  OaUforoia.   April  4,  1918. 
Beheaiinv  Dented  Hay  2,  lfil&) 

1.  Apfeai.  and  Bbbok  (I  87S*>— DxamsBAZ/— 
OouPLunoa  with  Nbedi^b  Rbquibkicbht 
—Apfeai;  Undbbtaeino. 

An  appeal  complyinsr  with  the  reqoire- 
meots  of  Code  Civ.  Proc  SS  Wla,  941b,  941c, 
prorldinff  a  new  and  alternative  imetbod  of  ap- 
peal which  do  not  call  for  an  appeal  oncler- 
taking,  will  not  be  diBmissed,  even  though  ap- 
pellant may  have  supposed  that  be  was  pro- 
ceeding under  the  old  method  of  appeal,  and 
may  have  made  an  ineffectual  attempit  to  take 
some  of  the  steps  nec^aary  before  the  enact- 
ment of  Uie  new  provisions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S8  2001-2004;  Dec.  Dig.  S 

2.  Appeal  and  E^bbob  (§§  428,  430*>— Fiebfbc- 
tiOTx  OF  Appeal— Notice. 

An  appellant  who  has  given  bis  notice  of 
appeal  after  the  60  days  from  service  of  notice 
of  entry  of  judgment  procribed  by  Code  Civ. 
Proc  I  941lk  providing  an  alternative  method 
of  appeal  wftbont  the  necessity  of  an  appeal 
nndertaking,  cannot  take  advantage  of  the  new 
provisions ;  and  if  the  notice  is  within  tbe  time 
prescribed  by  section  939,  be  must  comply  with 
section  940,  requiring  the  serving  and  filing  of 
his  notice  of  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2166^  2167,  ^73,  2174. 
3126;  Dec.  Dig.  §S  428,  480.*] 

3.  Affiai.  akd  EIbbob  (I  873*)— Pbbvection 
or  Afpbai/— Apfeai.  Undebtaeinq. 

Such  appellant  most  ctHnply  with  Code 
Civ.  Proc.  S  940i  requiring  the  giving  of  an  ap- 
peal ondertakiog. 

[Gd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  D^.  U  2001-aX>4;  Dec  Dig.  f 
373.*I 

4.  Appeal  and  E^ob  (8  419*)— Pbbixction 
op  Appeal— Notice. 

Under  Code  Civ.  Proc  8  941b,  which  pro- 
vides that  an  appeal  must  be  taken  within  60 
daye  after  notice  of  the  entry  of  judgment  or 
order  sought  to  be  reviewed  has  been  served, 
such  notice  need  not  contain  the  date  of  the  en- 
try of  judgment,  since  the  time  for  appeal  runs 
from  tiie  service  of  the  notice,  and  not  from 
the  date  when  judgment  was  entered. 

[Ed.  Note— For  other  cases,  see  Appeal  and 
Ek>ror,  Cent  Dig.  i$  2145,  2146 ;  Dec  Dig.  { 
410.*J 

5.  Appeal  and  Esbob  <|  394*)— PxBiKcnno 
Appeal  —  Bond  —  Appeal  fbou  Two  ob 
MoBE  Decisions. 

Under  the  code  provisions  regulating  the 
old  method  of  appeal  prior  to  Code  Civ.  Proc. 
If  941a,  041b,  941c,  a  $300  undertaking  must 
be  given  in  connection  with  every  appeal  from 
an  order  or  judgment,  and  a  ciyll  undertaking 
reciting  two  appeals  and  denying  that  apjiel- 
lants  will  pay  all  damages  awarded  against 
them  "on  the  appeal"  will  not  support  either 
of  tbe  appeals ;  but,  where  an  appeal  is  taken 
from  the  judgment  and  from  an  order  denying 
a  new  trial,  the  two  appeals  are  regarded  as  so 
far  identical  as  to  authorize  a  single  undertak- 
ing for  both,  but  an  appeal  from  an  order  dia- 
missing  a  motion  to  vacate  a  judgment  is  a 
separate  appeal  from  the  judgment  itself,  so 
that  botb  are  not  covered  by  a  single  under- 
taking. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2087,  2098;  Dec.  Dig.  g 
394.*] 


6.  Appeal  and  BtaoB  ft  3S1*)— Pmumna 
Appeal— iNSUTFioiERT  BOND— NEW  Uhdeb- 

TAKINO. 

Ad  appeal  undertaking  Insufficient  because 
not  covering  each  of  two  sepat»te  appeals  is 
invalid  for  any  purpose,  and  the  objection 
thereto  cannot  be  obnated  by  the  filing  of  a 
new  undertaking  under  Code  Civ.  Proc.  |  964, 
providing  for  the  ordering  of  a  new  appeal 
bond. 

lEA.  Note.— For  other  caaefl,  see  Appeal  and 
Error.  Cent  Dig.  H  2077-^684.  2087,  2088; 
Dec.  Dig.  8  39t*] 

7.  Appeal  and  Ebeob  795*)— Disuissai^ 
Notice  of  Motion  to  Dmass— Bbquxsitbs. 

In  view  of  the  fact  that  a  defect  in  an  ap- 
peal bond  was  incurable,  and  went  to  the  juris- 
diction of  the  Supreme  Court  to  entertain  the 
appeal,  a  notice  of  motion  to  dismiss  was  8uS- 
cfent  without  specifying  the  precise  point  In 
which  tbe  undertaking  was  bad. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  3142,  3143,  3145;  Dee. 
Dig.  i  795.*] 

In  Bank.  Ai^teal  from  Soperior  Court,  Te- 
hama County;  JcSm  F.  BUiaon  and  J.  B. 
Prewett,  Judges. 

Action  by  S.  Josepli  Thdsen  agoinat  Bose 
Mattbal  and  ZiOulae  MatthaL  From  a  Judg- 
ment for  plaintiff  and  from  an  order  dis- 
missing the  motion  of  Rose  Matlhal  for  a  new 
trial  and  tbe  motion  of  Louise  Matthai  to 
vacate  Uie  Judgment,  defendants  an>eal. 
peal  frtHD  the  Judgment  dismissed,  and  idaln- 
aWa  motion  to  dismiss  tbe  appeals  from 
the  order  denied. 

Rose  Matthai  and  Louise  Matthai,  In  pro.' 
per.  McCoy  &  Oans,  of  Red  Bluff,  for  re- 
spondent 

PER  CURIAM.   Motion  to  dismiss  appeals. 

The  action  is  one  to  quiet  title  to  a  parcel 
of  land  situate  in  the  county  of  Tehama. 
Judgment  in  favor  of  the  plaintiff  was  enter- 
ed on  the  5th  day  of  July,  1911.  On  Au- 
gust 7,  1911,  the  defendant  Rose  Matthai 
filed  her  notice  of  intention  to  move  for  a 
new  trlaL  The  defendant  Louise  Matthai 
had  theretofore,  to  wit,  on  July  18,  1911, 
filed  a  notice  of  Intention  to  move  to  vacate 
and  set  aside  the  Judgment  The  plaintiff  In 
October,  1911,  served  and  filed  a  notice  that 
he  would  move  the  court  for  an  order  strik- 
ing out  the  proposed  statement  of  the  defend- 
ant Rose  Mattbal  and  the  affidavits  on  mo- 
tion for  a  new  trial,  and  dismissing  tbe  mo- 
tion of  Bose  Mattbal  for  a  new  trial  and 
tbe  motion  of  Louise  Mattbal  for  an  order 
vacating  and  setting  aside  the  judgment.  On 
November  15,  1911,  the  court  made  Its  order 
granting  the  plaintiff's  motion  as  just  set 
forth.  On  January  2,  1912,  the  defendants 
filed  a  notice  of  appeal,  whereby  they  stated 
that  they  appealed  from  the  judgment,  and 
also  from  tbe  order  of  November  15,  1911, 
striking  out  tbe  defendant  Rose  Mattbal's 
proposed  statement  and  tbe  affidavits  on  mo- 
tion for  new  trial,  and  dismissing  the  motion 
of  Rose  Matthai  for  a  new  trial  and  tbe  mo- 
tion of  I^ulse  Matthai  for  an  order  vacating 
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and  setting  aside  Um  jadgment  The  plain* 
tut  haa  mored  to  dismiss  the  appeal  from  tbe 
Jnd^noit  and  also  the  appeal  (or  appeals) 
from  the  ordsrs  of  Norembcf  15, 1911. 

Among  the  gronnds  urged  for  ttie  dismissal 
of  the  appral  from  the  Jadgment  are:  "l^t 
the  said  appeal  vas  not  taken  within  the 
Ume  required  by  law  thwefor;  •  •  • 
CSi  that  no  ralld  or  snffldoit  undertaking  on 
appeal  has  been  given  or  filed  1^  said  de- 
foidaats  or  eltho*  ot  them  on  said  m»peal  or 
oa  any  of  the  appeals  herein.** 

[1]  Of  course  If  the  appeal  may  be  re- 
garded  as  taken  under  the  "new  and  alter- 
natire  method"  provided  by  sections  Mia, 
941b,  and  941c  of  the.Ooda  of  OItU  Proce- 
dure,  any  defects  In  the  undertaking  must  be 
disr^rded  for  tba  reason  that  nnder  Qiose 
sections  no  undertaking  Is  required.  And  It 
Is  thoroughly  settled  in  this  court  that  an 
appeal  wUl  not  be  dismissed  where  the  appel- 
lant has  complied  with  all  of  the  require- 
ments of  the  new  method,  even  thon^  he 
may  have  sunposed  he  wss  proceeding  nnder 
the  old  method  and  may  have  made  an  in- 
effectual attempt  to  take  some  of  the  st^ 
necessary  before  the  enactment  of  the  new 
proTlsloss.  Bstate  of  McPhee,  154  OaL  886, 
OT  Pae  878;  Mlfecta^  t.  0(U.,  etc^  8.  &  Go.* 
164  CaL  TSt  d9  Paa  202;  Union  OoU.  Oa  t. 
OUver,  102  OaL  765^  124  Paa  485. 

[I,  I]  But  an  appellant  cannot  take  advan- 
tage of  the  mo»  Uboal  procedure  of  the 
new  sections  unless  he  has  taken  his  aiveal 
within  the  time  limited  by  those  sections.  If 
he  has  given  his  noUoe  after  the  time  allow- 
ed by  the  altonaUve  method,  but  within  that 
specified  by  section  989  of  the  Cod^  he  must 
conq^  with  the  provisions  of  section  940 
requiring  the  serving  (as  well  as  filing)  of 
bis  notice  of  app«Q,  and  the  giving  of  an 
undertaking.  Sulsun  U  Oo.  t.  SUrfitf  d  L. 
Go.  (App.)  12T  Pac.  940.  This  conclusion  is 
sufficiently  obvious  npon  a  mere  reading  of 
the  coda  sectionm  and  It  has  been  applied  by 
this  court  In  at  least  two  cases,  in  whli^  ap- 
peals have  been  dismissed  from  the  bench 
by  orders  made  without  the  accompaniment 
of  a  wrlttm  opinion. 

[4]  Undur  section  941b,  an  aroeal  must  be 
taken  within  sixty  days  after  notice  of  the 
entry  of  the  Judgment  or  order  sought  to  be 
rei4ewed  has  been  served,  and.  In  the  absence 
of  such  notice,  within  six  months  after  en- 
try. In  the  present  case  written  notice  of 
decision  and  entry  of  Judgment  in  plaintiff's 
favor  was  served  on  defttodants  In  July, 
1911,  more  than  five  months  prior  to  the  fil- 
ing of  the  notice  of  appeaL  Objection  Is 
made  that  the  notice  so  served  on  the  de* 
fendants  failed  to  give  the  date  of  the  entry 
of  the  Judgment  But  this  was  not  required. 
Where  notice  of  Judgment  Is  given,  the  time 
for  taking  the  appeal  begins  to  run,  under 
section  941b,  from  the  service  of  the  notice, 
not  from  the  date  when  Jadgment  was  en- 
tered. The  recital  of  a  date  which  does  not 
affect  this  time  would  be  useless.' 


Viewing  the  appeal  as  one  taken  under 
the  new  method*  it  Is  open  to  attack  aa  tbe 
first  ground  of  the  motUmt  vis.,  that  It  was 
not  taken  within  time. 

[I]  The  appellants  are^  therefore,  driven  to 
the  necessity  of  attempting  to  sustain  tli^ 
appeal  as  one  taken  nnder  the  old  motiiod, 
and  in  this  aspect  the  necesrity  tot  a  sofll- 
cient  undertaking  arises.  The  undertaking 
here  glvm  Is  a  single  one  In  the  sum  of  fSOOb 
It  recites  the  appeal  f»»n  the  Judgmmt  and 
from  the  order  of  November  16, 1911,  and 
it  the  sureties  undertake  that  the  appellants 
will  pay  "all  charges  and  costs  which  may 
be  awarded  against  than  on  the  appeaL" 
The  bond  purports  accordingly  to  cover,  not 
only  the  aniteal  from  tbe  Judgment  and  that 
from  the  order  dismissing  the  motion  of  Boae 
Matthal  for  a  new  trial,  but  also  ttie  appeal 
from  the  order  dismissing  Louise  Matthsl's 
motion  to  vacate  the  Judgment  It  Is  tlior^ 
onghly  settled  that  under  the  code  iffovi- 
slons  regulating  the  old  method  of  appeal, 
a  $300  undertaking  must  be  glv«i  in  con- 
nection with  every  appeal  from  an  ordw  or 
Judgment  (BMate  of  Kaastm,  135  Cat  1,  68 
Pac.  871),  and  that  a  slni^e  undwtaking  re- 
citing two  appeals,  and  conditioned  that  the 
appellanta  will  pay  all  damages  awarded 
against  them  "on  the  appeal".  wlU  not  sup- 
port rttber  of  the  anneals.  Estate  of  Kas- 
son,  smna;  CJarter  v.  Bntte  CnOL  M.  ft  P. 
Co.,  131  ObL  860^  68  Pac.  067,  and  coses 
dted;  Wadleli^  v.  Phelps,  147  GaL  ISB^  81 
Pac  418.  An  exoq;>tton  to  this  role  is  aoade 
where  an  appeal  la  taken  from  die  Judgment 
and  from  an  order  dmylng  a  new  triaL  In 
such  case  tbe  two  appeals  are  regarded  as  so 
far  Identical  as  to  anthorlie  tbe  giving  of  a 
single  undertaking  to  cover  both.  It  Is  oon- 
ceded  that  in  this  case  the  appeal  from  the 
ordw  dismissing  Boss  Matthal's  motion  for 
a  new  trial  comes  wltiiln  this  oxceptlon.  But 
there  still  remains  tbe  appeal  from  the  order 
dismissing  Louise  Matthat's  motion  to  vacate 
the  Judgment  This  is  dearly  a  separate  ap- 
peal, which  oould  not  be  covered,  jointly 
with  the  app«a  flrom  the  Judgment,  by  a 
single  undertaking.  Garter  v.  Butte  P.  Go., 
131  GaL  860;  63  Pac.  OBT. 

[I]  The  authorities  are  condutfve  to  the 
effect  that  an  undertaking  like  tbe  one  nn- 
der discussion  Is  not  merely  iusnffldent,  but 
Is  Invalid  for  any  purpose,  and  that  the  ob- 
jection cannot  be  obviated  the  flUng  of  a 
new  undertaking  nnder  section  964.  Home, 
etc.,  Associates  v.  Wilkins,  71  GaL  626^  12 
Faa  7^;  CentervUle,  etc.,  Ca  v.  Bachtcdd. 
109  Cal.  Ul.  41  Pac  813;  Estate  of  Heyden- 
feldt,  119  GaL  346^  51  Pac.  543;  Wadlelgh 
V.  Phelps,  supra.  We  need  not  ther^we, 
Btop  to  consider  whether  the  undertakings 
presented  by  appdlants  after  the  oral  presen- 
tation of  the  motion  to  dismiss,  but  before 
the  filing  of  the  briefs  which  were  autbcvla- 
ed,  were  filed-  in  time  to  come  within  tbe 
tenns  of  section  954.  Besides,  the  new  un- 
dertakings were  no  different  from  tbe  orlgi- 


Digilized  by  Google 


Cal.) 


IS  BE  LEE 


749 


nal  one  In  tbe  paxttcnlar  under  dlacoasion. 

[7]  The  appellants  fmntend  that  the  notice 
of  motion  to  flimmifi  ahonld  hare  spedfled 
the  precise  point  In  which  the  undertaking 
was  bad.  Bnt  we  think,  aa  was  held  in  Wad- 
lelgfa  Pbtfps,  supra,  that  the  spectQcaUon 
of  grounds  ahonld  be  bcdd  to  be  snffldoit, 
«q;>eeiall7  In  Tlew  of  the  fhct  that  the  defect 
was  Incnrable,  and  was  one  that  went  to  the 
Jurisdiction  of  this  oonrt  to  entertain  the 
nnwaL 

We  see  no  escape  from  the  eouduslon  that 
the  appdlanta  faUed  to  take  the  steps  regui- 
dte  to  giro  this  conrt  Jnrisdlctlon  of  the  ap- 
peal from  the  Judgment  The  motion  to  dis- 
miss the  other  appeals  Is  not  pressed,  and 
has  apparently  no  merit  These  appeals 
were  taken  In  time  to  enable  appeUants  to 
rely  on  the  new  method,  and  consequently 
no  question  of  serrlee  or  of  an  undertaking 

Is  lUTOlTed. 

The  appeal  from  the  Judgment  Is  dismissed. 
The  motion  to  dinnlss  the  an>eal  from  tbe 
orders  of  Norember  U,  1911,  la  dented. 

BBATTT,  0.  J.,  does  not  participate  In 
the  foregoing  decision. 


In  re  LEE.   (S.  F.  6,161.) 
{Supreme  Oburt  of  California.    April  6,  1913.) 

PABBKT  AND  CHILD  (|  2*)— CUSTODT  OT 
GHIU>— DlSCBETION  OT  COUBT^STATDTB. 
Under  CIt.  Code,  {  246,  declaring  that  the 
conrf  B  discretion  iu  appointing  a  guardian  for 
ft  minor  shall  be  exercised  in  uvor  of  what  ap- 
pears to  be  tbe  best  Interests  of  tbe  child  in  re- 
spect to  its  temporal,  mental,  and  moral  wel- 
fare, the  conrt  has  no  power  to  take  a  minor 
of  18  months  from  the  safe  protection  of  an 
auut,  and  awarding  bis  temporary  custody  to 
the  dissolute  and  neglectful  mother,  for  tbe  ez- 
perlment  of  seelu  wbetiier  Its  presence  might 
not  work  the  motber's  reformation. 

[Ed.  Note.— For  other  eases,  see  Parent  and 
Child,  Cent  Dig.  H  4rS2 ;  Dec.  Dig.  I  2.*] 

D^rtment  2.  Appeal  from  Snporlor 
Court,  City  and  Coun^  of  San'  Fmiulaco: 
Thomas  F.  Graham,  Ji^lga 

In  the  matter  of  the  guardianship  of  Ray- 
mond Monroe  Lee,  a  minor.  From  a  decree 
aMK»lnting  Eva  Eugenia  Lee^  motbw  of  tiie 
minor,  his  gnardlan  pro  tempore  with  tiie 
XHTotMou  that  in  the  ereat  of  her  unfitness 
his  custody  and  control  shoald  be  awarded 
to  UlUan  F.  Chrlatal,  and  continuing  the 
proceedings,  Lillian  F.  Ohrlstal  anmUs. 
Beversed. 

Henry  H.  Darls,  of  San  S^nclsco,  for  ap- 
pellant Orist  &  Johnson,  Femo  J.  Scbnhl, 
and  Louis  Y.  Crowley,  all  of  San  Francisco, 
for  respondent 

HBNSHAW,  J.  Tbe  petition  of  Lillian  F. 
Chrlstal  for  letters  of  guardianship  of  tbe 
person  of  Raymond  Monroe  Lee,  a  minor, 
was  opposed  by  Era  Eugenia  Lee,  tbe  moth- 
etottln  minor.  The  facts  disclosed  are  that 


Ulllan  F.  Chrlstal  la  married  and  living 
with  her  husband.  Th^  are  cUIdless.  Lil- 
lian r.  Chrlstal  la  the  patMual  aunt  of  the 
infant,  who,  at  the  time  of  the  Institution 
of  these  proceedings  was  about  eight  months 
of  ag&  The  father  Join  in  or  assoits  to  the 
application  of  his  married  slater.  The  child 
wboi  an  infant  of  a  few  weeks  of  age  was 
delivered  by  Its  motho-  Into  the  fare  oC 
LllliBn  F.  CAristal,  and  br  that  mother  was 
practically  abandoned,  kt  that  time  the 
child  was  slok  well  nl{^  unto  death,  and 
through  the  care  of  Lillian  F.  Chrlstal  under 
medical  advice  the  healUi  of  the  infant  was 
restored.  It  was  dying  of  malnutrition 
through  the  Ignorance  and  heedlessness  of 
its  mother  during  the  brief  time  she  had 
charge  of  It  iLUllan  F.  Ohrlstal  is  in  all 
respects  a  fit  and  competent  person  to  be 
appcdnted  gtiardUuD.  Upon  the  other  hand, 
Eva  Kugoila  Lee  is  a  young  woman  aC  dis- 
solute habits  and  immoral  life.  Her  indUter- 
ence  to  and  neglect  of  her  offspring  may  be 
excused  only  to  the  extent  that  she  knew 
that  it  was  in  tender  and  loving  hands.  All 
these  matters  plainly  appear  from  the  evi- 
dence and  from  the  declarations  of  tAe 
Judge.  VYet,  expressing  the  view  that  per- 
haps an  award  of  the  t«Dporary  enatody  of 
the  child  to  the  mother  might  vroA  that 
mother's  r^onnatlon,  Uie  court  entered  a 
decree  awarding  to  Eva  Bogenia  Lee  "the 
temporary  custody  of  said  minor  by  way  ct 
probation"  and  "that  said  Eva  Bng^ila  Lee 
have,  and  she  Is  hereby  awarded,  tbe  cus- 
tody and  control  of  said  minor  while  and 
as  long  as  she  prove  herself  worthy  and  dis- 
cbarge faithfully  her  duties  as  guardian  and 
mother  of  said  minor,"  and  "that  in  the 
ev^t  that  said  Era  Eugenia  Lee  does  not 
prove  herself  worthy  to  have  the  custody 
and  control  of  said  minor,  said  minor  shall 
be  taken  from  said  Eva  Eugenia  Lee  and  its 
custody  and  control  awarded  to  said  peti- 
tioner LUllan  Christal,"  "that  ^Id  Eva 
Eugenia  Lee  Iw,  and  she  is  hereby  appointed 
guardian  pro  tempore  of  said  minor,"  and, 
finally,  "that  the  proceedings  herein  be  con- 
tinued for  one  month,  and  that  the  proceed-  * 
Ings  be  further  continued  from  time  to  time 
pending  the  probation  of  said  Eva  Bngeota  ' 
Lee." 

This  Judgment  however  in  consonance 
with  the  code  of  ethics,  Is  not  a  Judgment 
countenanced  by  the  Code  of  this  state.  Sec- 
tion 246  of  the  Civil  Code  limits  tbe  discre- 
tion of  the  court  and  declares  that  that  dis- 
cretion shall  be  exercised  in  favor  of  "what 
appears  to  be  for  the  best  interest  of  the 
child  In  respect  to  Its  temmral  and  Its  men- 
tal and  moral  welfare."  yHere  the  Judge 
seeks  to  use  the  Infant  child  of  a  mother 
whom  he  finds  to  be  dissolute  and  ImmoralT/' 
for  the  purpose  of  reforming  that  motbei^ 
In  other  words,  the  court  takes  this  Infaut 
away  from  a  safe  and  loving  shtit^  in  the 
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care  of  Its  annt  who  Is  devoted  to  It  to  sub- 
ject It  to  the  doubtful  experiment  of  seeing 
wbetber  Its  poeseuce  may  work  the  mother's 
reformation.  (While  the  experiment  is  at 
least  doubtful,  it  is  not  doubtful  that  the 
law  does  not  countenance  such  an  award, 
and  that  In  the  event  of  failure  the  experi- 
ment cannot  be  other  than  disastrous  to  the 
child  whose  w^are,  and  not  that  of  the 
mother,  is  to  control  the  awar^.  No  serious 
fault  could  l>e  fonnd  If  the  award  had  been 
to  Mrs.  Christal  with  the  right  of  the  mother 
to  recover  her  infant  when  and  after  she  had 
proved  herself  b;  her  own  reformation  to 
be  a  fit  and  proper  person  to  resume  her  con- 
trol over  it  ( 

It  should  be  added  that,  notwithstanding 
the  Judgment  of  the  court,  by  this  appeal  the 
custody  of  the  child  has  been  continued  In 
Mrs.  Christal,  and  the  child  is  now  about 
two  years  old.  The  reversal  of  the  Judgment 
which  for  the  reasons  glv^  becomes  neces- 
sary once  more  sets  the  Inquiry  at  large, 
and  the  court  will  be  Justified  in  taking  ad- 
ditional evidence  bearing  upon  the  life  of 
the  mother  and  her  fitness  for  the  custody 
and  gaardlanshlp  of  her  child  during  the 
period  that  lute  elapsed  since  this  aK>eal  was 
taken,  and  the  nature  of  this  evidence  should 
largely  Influence  the  conclusion  which  the 
court  shall  finally  reach. 

The  Judgment  appealed  from  Is  titerefore 
revmed. 

We  eoncar:  LORIGAN,  J.;  MELVIN.  J. 


BRADLEY  00.  v.  BRADLEY.    (S.  F.  6,080.) 
(Supreme  Court  of  California.    April  3,  1913. 
Rehearing  Denied  May  2,  1913.) 

1.  TRnsTS  (J  96*)— Pabol  TausTS— Rial  Es- 

TATS— EnFOBGBHENT.  - 

A  TOluntary  conveyance  by  a  nantor  to  a 
grantee  between  whom  relatiouB  of  confidence 
existed  made  in  reliance  on  sncb  relatiouB,  and 
subject  to  a  parol  promise  by  the  grantee  to 
hold  the  real  estate  in  trust  for  the  grantor,  is 
subject  to  a  trust  enforceable  by  the  conrtB,and 
the  grantee  will  not  be  permitted  to  repudiate 
the  trust,  and  thereby  obtain  an  unconscionable 
advantage. 

[Ed.  Note.— For  otter  cases,  see  Trusts,  Cent. 
Dig.  i  148;  Dec.  Dig.  |  9a*] 

2.  JuooMERT  (S  743*) — Res  Judicata— Judq- 

ITENT  ESTABUSHIRO  TlTtB. 

A  judgment  establishioK  title  under  the 
McEnemey  act  in  a  grantee  holding  real  estate 
under  an  enforceable  parol  trust  does  not  bar  the 
right  of  the  grantor  to  enforce  the  trust, 
though  he  failed  to  protect  his  interest  in  the 
proceedings  to  establish  title  of  wbidi  he  had 
notice. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  |§  1252,  1253,  1275-1277,  1284; 
Dec.  Dig.  8  743.*] 

3.  EQurrr  {§  es*)— Clean  Hands— Miscon- 
duct Defeating  Ekfobceuent  of  Trust. 

Tbe  act  of  a  grantor  conveying  real  estate 
subject  to  an  enforceable  parol  trust  in  procur- 
ing the  grantee  to  make  the  statutory  affidavit 
under  the  McEnemey  act  in  which  bis  interest 


In  the  property  is  not  disclosed,  and  tiiereby 
permitting  the  grantee  to  obtain  a  Judgment  es- 
tablishing title  in  him,  is  not  such  fraud  as 
will  bar  his  right  to  enforce  tbe  trust,  under 
the  rule  that  the  misconduct  which  wlU  pre- 
vent one  from  relief  in  equity  must  be  so  inti- 
mately connected  to  the  Injury  of  another  with 
the  matter  for  which  he  seeks  relief  as  to  make 
it  inequitable  to  accord  him  such  relief:  the 
act  of  the  grantor  not  being  designed  to  injure 
anybody,  and  no  one  being  in  fact  injured. 

[Ed.  Note^For  other  cases,  see  Bquity,  Gent 
Dig.  11  186-187;  Dec  DSgTl  65.*] 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Fiandsco; 
J.  M,  Seawell,  Judge. 

Action  by  the  Bradley  Company  against 
Emma  R.  Bradley.  From  a  Judgment  for  de- 
fendant, rendered  on  the  sustaining  of  a  de- 
murrer to  the  complaint;  plaintiff  appeals. 
Reversed,  with  directions. 

Stoney,  Rouleau  &  Stoney  and  Orrllle  O. 
Pratt,  Jr.,  all  of  San  Francisco,  for  appellant 
Costello  &  Costello,  Charles  Baer,  and 
Charles  Ij.  Brown,  all  of  San  Francisco,  for 
reqtondent 

HENSHAW,  J.  Plaintiff,  as  tbe  saccessor 
of  Richard  Bradley,  sued  to  enforce  a  parol 
trust  In  r«Ll  property.  A  general  demurrer 
was  sustained  to  plaintiff's  complaint,  and, 
plaintiff  declining  to  amend,  suffered  Judg- 
ment From  this  Judgment  It  appeals. 

The  complaint  charges  that  In  1906  Rldi- 
ard  Bradley  was  the  owner  In  fee  of  the 
real  estate  described;  that  he  desired  to  bor^ 
row  money  secured  by  a  mortgage  npoD  tbe 
real  property  to  erect  ImproTemonts  thereon ; 
that  he  was  the  cashier  and  manager  of  the 
Pioneer  Bank  at  PorterrlUe,  Cal.,  and  for 
reasons  connected  with  bis  position  did  not 
wish  to  be  known  as  tbe  borrower  of  money; 
that  at  that  time  there  existed  between  blm- 
BcOf  and  Emma  B.  Buxton,  whom  subae- 
quently  he  married,  relations  of  great  oonfl- 
drace;  that  relying  on  those  relatltms  and 
without  any  consideration,  valuable  or  other- 
wise, moving  from  Emma  Buxton  to  him,  he 
made  a  deed  of  grant,  bai^ln,  and  sale  pur- 
porting on  the  face  of  it  to  conv^  to  her  tbe 
fee-slmifle  tlUe  absolute.  This  conveyance, 
however,  was  made  and  was  acc^ted  upon  a 
parol  trust,  Emma  Bnxton  promising  and 
agreeing  that  she  would  take  and  hold  the 
property  In  tmst  for  Richard  Bradley  and  to 
his  use,  would  borrow  the  money  on  the 
property  by  way  of  mortgage  for  the  pur- 
pose (tf  improving  It,  would  apidy  the  money 
so  borrowed  for  the  indicated  purpose,  and 
would  account  to  Bldiard  Bradley  for  all 
rents  and  profits  whldi  she  might  collect, 
and  would  on  demand  of  Richard  Bradley 
reoonvey  the  property  to  blm.  Pursuant  to 
the  deed  and  to  this  trust  defendant  Em- 
ma Buxton,  now  by  marriage  with  Richard 
Bradley,  Emma  Bradley,  defendant  herein, 
entered  Into  the  possesslcm  of  the  proper^Tt 
mortgaged  It  to  the  Hlbemta  Savings  & 
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Loan  Society  for  the  snm  of  $5,500,  employed 
this  sum  Id  the  improTement  of  the  real 
property  by  the  erection  of  fiats  thereon, 
collected  the  rents  from  theee  flats,  and  at 
all  times  down  to  February  28, 1910^  account- 
ed for  such  rents  to  Richard  Bradley  and  to 
his  successor  In  interest,  plaintiff  herein, 
as  the  respective  owners  of  the  proper^. 
Before  making  the  loan  of  f5,500,  the  Hl- 
bemla  Savings  &  Loan  Society  required  that 
the  defendant  should  prosecute  an  action  to 
establish  and  quiet  her  title  under  the  provi- 
sions of  the  McEnemey  act  This  the  defend- 
ant did,  obtaining  a  decree  establishing  and 
quieting  her  title  under  the  iffoviBlons  of  this 
act  In  her  affidavit  filed  in  this  action  she  did 
not  name  Richard  Bradley  as  having  an  in- 
tereet  In  the  real  property  adverse  to  her- 
self, "bnt  her  omlsdon  so  to  do  was  with 
the  consent  of  said  Richard  Bradley,  and 
was  not  fraudulent  or  with  a  view  of  repudi- 
ating the  trost  In  his  favor  upon  which  she 
held  the  legal  title  to  said  real  property,  as 
above  set  forth;  that,  on  the  contrary,  such 
omlaalon  was  innocently  made,  and  was 
made  without  any  actual  knowledge  on  de- 
fendant's part  of  Its  possible  legal  effect, 
and  was  made  in  furtherance  of  the  purposes 
of  said  trust,  in  this,  that,  had  said  defend- 
ant named  aaid  Richard  Bradley  in  said  affi- 
davit as  the  true  equitaUe  owner  of  said 
property,  said  the  Hlbemia  Savings  &  Loan 
Society  would  have  required  said  Richard 
Bradley  to  have  joined  in  said  mortgage,  and 
his  connection  with  said  loan  would  have  been 
thereby  disclosed,  and  the  very  object  with 
which  said  trust  was  created,  as  hereinabove 
set  forth,  would  have  been  wholly  nullified 
and  defeated;  that  neither  said  defendant 
nor  said  Richard  Bradley  knew  or  under- 
stodd  at  the  time  said  action  was  com- 
menced, or  at  the  time  said  decree  was  ob- 
tained, or  for  more  than  one  year  continuous- 
ly thereafter,  what  the  possible  legal  effect 
of  said  action  and  decree  might  be  with  re- 
spect to  the  equitable  rights  of  said  Richard 
Bradley  in  and  to  aald  real  property;  that, 
on  the  contrary,  both  aald  defendant  and 
said  Richard  Bradley  were  at  all  the  times 
just  referred  to  laboring  under  a  mutual  mis- 
take of  law  with  regard  to  the  possible  effect 
of  said  action  and  of  said  decree;  that  sub- 
sequent to  the  obtaining  of  said  decree  de- 
fendant repeatedly  acknowledged  to  said 
Richard  Bradley,  both  verbally  and  In  writ- 
ing, the  existence  and  continuance  of  the 
trust  herdnaboTe  set  forth*  and  accounted 
to  said  Richard  Bradl^,  and  to  his  suc- 
cessor in  interest  hereinafter  named,  for  the 
rents  and  profits  (tf  said  real  propnty,  and 
received  from  said  Richard  Bradley  the  snm 
of  |1,000,  which  she,  8^  defendant,  ap- 
pUed  In  partial  dladiarge  and  aatlsfactifHi  of 
said  15,600  mortgage  to  said  the  Hlbemia 
SavingB  &  Loan  Society  heretaubove  referred 
to;  that  at  all  the  times  herein  mentioned 
down  to  and  inclnding  the  month  of  April, 
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1910,  Richard  Bradley  and  his  sacceasor  in 
interest,  the  plaintiff  corporation,  have  with 
the  knowledge  and  consent  of  the  defendant 
paid  all  the  taxes  upon  the  real  property,  and 
have  borne  all  the  costs  of  repairs  and  Im- 
provements upon  the  real  property.  On  the 
28th  day  of  February,  1910,  Richard  Bradley 
demanded  of  defendant  that  she  convey  the 
real  property  to  the  plaintiff  corporation,  he 
having  theretofore  made  his  deed  to  that 
corporation,  but  defendant  then  and  there 
fraudulently  refused  bo  to  do  and  radiated 
her  trust 

[1]  It  Is  a  matter  of  Indifference  und^ 
this  pleading  whether  It  be  said  that  plaintiff 
is  seeking  to  enforce  a  voluntary  trust  which 
has  been  r^udiated  by  the  trustee,  or  wheth- 
er it  is  seeking  to  enforce  an  Involuntary 
trust  arising  In  law  ^from  that  repudiation. 
In  its  creation  the  trust  was  voluntary,  and, 
however  at  variance  it  may  be  thought  to  be 
with  the  mandate  of  the  statute  as  to  the 
creation  of  trusts  in  land,  it  Is  of  such  char- 
acter that  equity  will  not  permit  the  trustee 
to  take  advantage  of  the  confidential  rela- 
tions existing  In  which  the  trust  itself  orig- 
inated and  by  repudiating  the  trust  obtain  an 
unconscionable  advantf^e  over  the  confiding 
trustor  and  beneficiary.  So  numerous  are 
cases  upon  this  subject  that  it  must  sufiBce 
to  refer  to  Lauricella  v.  Lauricella,  161  Cal. 
61,  118  Pac.  430;  Oooney  v.  Glynn,  157  Cal. 
583,  108  Pac  506;  Jones  v.  Jones,  140  Oal. 
587,  74  Pac.  143;  Kimball  t.  Tripp,  186  Gal. 
681,  69  Pac.  428. 

It]  The  foregoing  proposition  does  not 
seem  to  be  questioned,  but  seemingly  the  de- 
murrer was  sustained  upon  the  theory  that 
the  proceeding  under  the  McJB^emey  act, 
well  known  to  Richard  Bradley,  gave  him  an 
opportunity  to  appear  and  protect  his  inter- 
est, and,  having  failed  to  do  so,  the  judgment 
bars  bis  right  and  claim  to  the  real  estate. 
In  this  respondent  relies  upon  the  familiar 
principle  and  the  numerous  cases  to  the  effect 
that  when  all  parties  are  in  court,  or  have 
had  their  opportunity  and  day  in  court,  no 
one  of  tbem  can  be  heard  thus  to  question  a 
Judgment  given  against  him.  Freeman  on 
JudgToents,  S  486  ;  3  Story's  Equity  Jur. 
1576;  Boston  V.  Haynes,  33  CaL  31 ;  Amador, 
etc.,  Co.  V.  Mitchell,  60  CaL  174;  Zellerbach 
V.  Allenberg,  67  Cal.  ,296,  7  Pac,  908.  But  it 
should  not  be  necessary  to  cal]  to  mind  the 
fact  that  we  are  In  this  consideration  gov- 
erned by  the  declarations  of  the  complaint, 
and  under  those  declarations  this  judgment 
was  but  In  furtherance  and  part  execution 
of  the  trust  by  which  the  defendant 
took  tin  land.  The  principle  enunciated  is 
perfectly  sound  In  every  case  where  the 
parties  are  dealing  with  each  other  at 
arm's  length,  and  where  the  proceeding  la  In 
fact  an  adversary  one.  It  has  no  ai^catlon 
under  the<  facts  here  presented.  We  think 
tills  BO  plain  as  to  require  no  greater  ampll- 
flcaUon,  but  still  farther  it  may  be  said  that, 
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U  It  can  be  bellered  that  racb  untoward 
oonseQnencea  attadi  to  a  jndgmokt  obtained 
under  these  drcunutanoes,  the  pleading 
makes  complete  answer  by  its  allegation  oF 
a  amtnal  mistake  In  law  entertained  1^  both 
parties  If  vlrtne  of  whldb  mistake  the  Judg- 
ment was  permitted  to  be  glvai.  Bonlngton 
T.  Hlgglns,  54  CaL  621;  Benson  t.  Banting, 
127  CeiL  537,  69  Fac  B91.  78  Am.  8t  Bep.  81; 
Bacon  T.  Bacon,  ISO  Gal.  486,  88  Pa&  817. 
And  finally  upon  Oils  subject  it  maj  be  added 
In  condnslon  that  relief  is  not  here  sonfht 
against  a  judgment  fraodulently  obtained. 
The  relief  Is  soi^ht  against  the  fraudulent 
use  of  a  Judgment  obtained  and»  a  thorough 
understanding  between  the  parties  and  la 
furtherance  of  a  trust  relationship  which  ex- 
isted between  them.  That  such  relief  may 
be  secured  against  th^  franduloit  use  of  a 
Judgment  not  fraudulently  obtained  Is  well 
rec(«nized  in  equity.  Thompson  r.  LaughUn, 
91  Csl.  818,  27  Pac  762. 

The  theory  of  the  respondent,  that  the 
McEnemey  decree  destroyed  the  trust  and 
that  a  trust  once  destroyed  cannot  be  re- 
vived, mistakes  the  meaning  and  scope  of 
the  complaint  An  Innocent  purchaser  from 
Emma  Buxton  or  Mrs.  Bradley  would  un- 
questionably be  protected  by  such  a  decree. 
So,  indeed,  would  such  a  purchaser  have 
been  protected  against  the  undisclosed  parol 
trust,  but  there  is  no  doubt  that  as  between 
the  parties  to  that  trust  the  decree  had  no 
effect  whatsoever  to  destroy  it  Such  is  the 
pleading  to  the  effect  that  the  decree  was  ob- 
tained In  furtherance  of  the  trust;  such  Is 
the  pleading  to  the  further  effect  that  the 
trust  was  continuously  recognised  and  ful- 
filled after  the  decree. 

[I]  Finally,  respondent  invokes  the  maxim 
that  he  who  comes  into  equity  must  come 
with  dean  hands,  and  Justifies  the  order  sus- 
taining the  demurrer  upon  the  ground  that 
Richard  Bradley  In  procuring  Emma  Buxton 
to  make  the  statutory  affidavit  under  the  Mc- 
Enemey  act  In  which  his  interest  in  the 
property  was  not  disclosed  was  guilty  of 
such  a  fraud  as  to  bar  hla  right  to  relief. 
But,  whatever  judgment  may  be  placed  upon 
Richard  Bradley's  conduct  In  the  forum  of 
good  morals,  It  was  not  a  fraud  ot  which  law 
or  equity  takes  cognisance.  It  was  not  de- 
signed to  Injure  anybody.  In  fact,  It  injured 
nobody,  least  of  all  respondent,  who  seems  to 
see  In  it  rather  an  opportunity  to  make  use 
of  it  to  her  advantage.  It  Is  not  erery 
wrongful  act  nor  even  every  fraud,  which 
prevents  a  suitor  In  equity  from  obtaining 
relief.  His  misconduct  must  be  so  intimately 
connected  to  the  Injury  of  another  with  tira 
matter  for  which  he  seeks  relief,  as  to  make 
It  Inequitable  to  accord  him  sudi  relief.  It 
must  have  been  conduct  which,  if  permitted. 
Inequitably  affects  the  relationship  between 
the  plalntlfl  and  the  defendant,  nothing  of 
wbidi  Is  here  shown.   Suffice  it  tm  this  to 
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makft  refbrence  to  1  Pomwoy's  VtpsUj  Jnrls- 
l^deno^  1 890. 

It  fdlowB  hereflrcnn  tibat  plalntUTs  com- 
plaint is  not  wiUiout  eqolty.  that  the  demur- 
rer was  improperly  sustained,  and  the  Jndg- 
m«it  Is  titierefbre  rewsed  with  <Urectlons  to 
the  trial  court  to  permit  defendant  to  plead 
to  the  merits  of  the  actltm. 


We  ooncnr:  LOBIGAN,  J;  MELYIN,  J. 


In  »  LATHBOFS  BSTATBL 
Appeal  of  HANSON. 
(S.  F.  6,289.) 
(Snpreow  Grart  «t  California.   April  4.  1918.) 

1.  DuoEifT  AND  DtsraxBunoiT  ii  5*)— -Pib- 
BOKAL  PiOPBBTT— What  Li&w  Ootbsbns. 

The  common-law  rule  that  the  dlBtributlon 
of  i»erBonal  property  of  a  decedent  Is  governed 
by  the  law  of  aecedent's  domicile  is  subject  to 
the  IlmiUtlon  Imposed  by  Civ.  Code,  {  946.  de- 
claring that  such  shall  be  the  rule  if  there  is 
no  law  to  the  contrary  in  the  place  where  tiie 
propert7  is  located. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  H  mSSt;  Dec.  Dig.  | 
5.*) 

2.  WniM  (I  2*)— What  Law  Ootons— Fon- 
KiOH  Wma— Chabitabu  Bmuiear— Stat- 
um. 

Civ.  Code,  |  1286,  provides  that  a  foreign 
wilL  executed  In  compliance  with  the  Califor- 
nia law,  shall  be  valid  to  pass  personal  woper- 
t7  located  there,  subject  to  section  1313,  pro- 
viding that  no  charitable  bequest  exceeding  one- 
third  of  a  testator's  estate  Bhall  be  valid  ^ere 
the  testator  left  legal  heirs.  Seld  that,  under 
such  sections,  foreign  wills  iwitTTiy  charitable 
bequests  will  be  construed.  In  so  far  as  proper- 
ty located  in  California  Is  concerned,  uy  the 
same  rules  as  control  Uk«  bequests  in  domestic 
wills ;  and  that  a  foreign  will,  making  a  char- 
itable bequest  in  excess  of  one-third  of  the  es- 
tate of  the  testator  leaving  heirs,  was  valid  in 
the  state  of  his  domicile  did  not  render  it  valid 
so  far  as  it  purportsd  to  pass  property  in  Cal- 
ifornia. 

[Sd.  Note.— For  othw  cassia  see  WlUs,  Gent 
d{b.  I  2;  DecIMg.  I  2.*] 

3.  BXBOUTOBS  AHD  ADUnilSTBATOBS  (%  623*)— 
FOSEION  EtSECTTTOBS— RlOHT  TO  PbOFEBTT. 

Code  Civ.  Proc.  I  1667,  providing  that 
where  necessary.  In  order  that  tiie  sstate  of  a 
decedent  or  any  part  thereof  may  be  dlstrlbat- 
ed  according  to  a  will,  that  the  estate  be  deliv- 
ered to  the  executor  or  admlnbtrator  in  tiie 
state  or  place  of  his  residence,  the  court  may 
order  such  delivery,  Is  uot  mandatory,  but  veste 
a  discretion  In  the  court  to  be  exercised  in  ac- 
cordance with  the  public  policy  of  the  statutes 
of  California,  bo  that  no  such  delivery  would 
be  made  where  it  appears  that  to  do  so  would 
.result  in  a  distribunm  of  the  projierty  eontca^ 
ry  to  Gallfomla  laws. 

[Ed.  Note.— For  otiisr  eases,  see  Executors 
and  AdmioiBtraton^  Coit  IMg.  i  2828;  Dec. 
Dig.  i  623.*]  .  . 

Department  2.  Appeal  from  Superior 
Court  City  and  Count?  of  San  Francisco; 
Thomas  F.  Graham,  Judge. 

In  the  matter  of  the  estate  of  Ariel  La- 
throp.  deceased.  Application  by  Russell  M. 
JTohnstott  and  anothw,  domiciliary  executors, 
for  distribution  to  them  of  all  the  personal 


•For  oUiar  eases  sss  sams  tople  andsa0tl(nin;ilBBRiaI>so.Dlc.*Am.Olg.  XsyNo.  Birtss  ft  Hap'r  ladssss 

Digilized  by  Google 


CaL)  IN  RE  LATHROP'S  ESTATE  753 


property  of  tbe  testator  within  the  state  for 
distribution  under  the  will,  to  which  Almee 
Latbrop  Hanson  appeals.  Beversed,  with  di- 
recUons. 

Page,  McCutcfaen.  Knight  &  Onley  and 
Saoinel  Knight,  all  of  San  Frandsco  (Bred- 
ner  W.  Lee,  of  Los  Angeles,  of  counsel),  for 
appellant.  Wilson  &  Wilson,  of  San  Fran- 
dsco, for  respondents. 

HENSHAW,  J.  Ariel  Lathrop  died  In 
1908  In  the  county  of  Rensselaer,  state  of  New 
York,  of  which  county  and  state  he  was  a 
resident  at  the  time  of  his  death.  With  oth- 
er heirs  at  law  he  left  Almee  Lathrop  Han- 
son, appellant  herein,  the  daughter  of  a  de- 
ceased brother.  His  last  will  and  testament 
was  probated  lu  the  state  of  Xew  Tork.  This 
wlU  admittedly  made  a  valid  disposition  of 
the  property  belonging  to  his  estate  under 
the  laws  of  tbe  state  of  New  York,  and  was 
executed  in  accordance  with  those  laws,  as 
well  as  in  accordance  with  tbe  laws  of  this 
state.  Under  the  probate  proceedings  in  New 
York  state,  the  respondents,  Russell  M.  John- 
ston, and  Donald  McCredie,  were  appointed 
executors.  Under  bis  will  all  the  property 
of  his  estate,  with  the  exception  of  |28,G00, 
was  devised  and  beQueatbed  to  charity.  The 
value  of  his  estate  was  between  $200,000  and 
$250,000.  Under  the  laws  of  the  state  of 
New  York,  this  disposition  was  valid.  Aft- 
er tbe  original  probate  of  the  will,  proceed- 
ings were  duly  taken  to  have  the  will  admltr 
ted  to  probate  In  this  state,  pursuant  to  sec- 
tions 1322  et  seq.  of  the  Code  of  Civil  Pro- 
cedure. Application  for  letters  testamentary 
was  made,  and  in  March,  1909,  such  letters 
were  issued  to  the  domiciliary  executors  who 
came  to  this  state  and  submitted  themselves 
to  tbe  jurisdiction  of  Its  court  On  March  1, 
1910,  the  executors  petitioned  for  final  dis- 
tribution of  the  estate  situated  in  this  state 
to  themselves  as  such  domiciliary  executors. 
Appellant  filed  written  objectlous,  setting 
forth  that  she  Is  one  of  tbe  heirs  at  law  of 
the  deceased;  that,  under  the  deceased's 
will,  the  devises  and  bequests  to  charity  col- 
lectively exceed  one-third  of  the  estate,  con- 
trary to  the  law  of  this  state.  She  prayed 
that  to  her  be  distributed  her  proportionate 
part  of  two-thirds  of  the  estate  situated  In 
this  state,  to  wit,  one-sixth.  The  property 
situated  In  California  and  affected  by  tbe  de- 
cree of  distribution  la  wholly  personal  prop- 
erty, consisting  of  cash  and  certain  shares 
of  the  capital  stock  of  the  Bank  ot  Tehama 
coonty;  its  value  altogether  amounting  to 
the  sum  of  $13,536.  The  court  in  probate 
overmled  appellant's  objections  and  distrib- 
uted the  whole  estate  to  the  domldUary  ex- 
ecutors. Appellant  contends  that  by  force 
and  virtue  of  the  express  laws  of  this  state, 
which  laws  must  control  In  the  construction 
of  the  testator's  bequests  and  in  tbe  dlstribn- 
tion  of  his  property  under  bis  will,  the  will 
Hadf  does  violence  to  the  rule  governing 
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charitable  devises  or  bequests,  ^th  the  nec- 
essary result  that,  as  to  two-thirds  of  the 
estate  of  the  deceased  situated  in  this  state, 
the  testator  died  intestate,  and  that  this  two- 
thirds  therefore  descends  and  most  be  dis- 
tributed to  his  heirs  at  law. 

Bearing  upon  this  consideration  are  the 
following  provisions  of  our  Codes : 

"The  validly  and  interpretation  of  wills, 
wherever  made,  are  governed^  when  relat- 
ing to  properly  within  this  state,  by  tbe  law 
of  this  state,  except  as  provided  in  section 
twelve  hundred  and  elghty-flve."  Civ.  Code, 
S  1376. 

"If  there  Is  no  law  to  the  contrary,  In  the 
place  where  personal  property  Is  situated,  it 
Is  deemed  to  follow  the  person  of  Its  own- 
er, and  Is  governed  by  the  law  of  his  dom- 
icile."  Civ.  Code,  S  946. 

"No  will  made  out  of  this  state  Is  valid  as 
a  win  In  this  state,  unless  executed  accord- 
ing to  the  provisions  of  this  chapter,  except 
that  a  will  made  in  a  state  or  country  In 
wbich  tbe  testator  la  domiciled  at  the  time 
of  his  death,  and  valid  as  a  will  under  the 
laws  of  such  state  or  country,  is  valid  in 
this  state  so  far  as  tbe  same  relates  to  per- 
sonal property,  subject,  however,  to  the  pro- 
visions of  section  thirteen  hundred  and  thir- 
teen."   Civ.  Code,  i  1285. 

"No  estate,  real  or  personal,  shall  be  be- 
queathed or  devised  to  any  charitable  or 
benevolent  society  or  corporation,  or  to  any 
person  or  persons  in  trust  for  charitable 
uses,  except  tbe  same  be  done  by  will  duly 
executed  at  least  thirty  days  before  the  de- 
cease of  tbe  testator;  and  if  so  made,  at 
least  thirty  days  prior  to  sucb  death  such  de- 
vise or  legacy  and  each  of  them  shall  be 
valid:  Provided  that  no  such  devises  or 
bequests  shall  collectively  exceed  one-third  of 
the  estate  of  the  testator,  leaving  legal  heirs, 
and  In  such  case  a  pro  rata  deduction  from 
such  devises  or  bequests  shall  be  made  so  as 
to  reduce  the  aggregate  thereof  to  one-third 
of  such  estate;  and  all  dispositions  of  prop- 
erty made  contrary  hereto  shall  be  void,  and 
go  to  tbe  residuary  legatee  or  devisee,  next 
of  kin,  or  heirs,  according  to  law."  Civ. 
Code,  I  1313. 

"Upon  application  for  distribution,  after 
final  settlement  of  the  accounts  of  adminis- 
tration. If  the  decedent  was  a  nonresident 
of  this  state,  leaving  a  will  which  has  been 
duly  proved  or  allowed  in  the  state  of  his 
residence,  and  an  authenticated  copy  there- 
of has  been  admitted  to  probate  In  this  state, 
and  It  Is  necessary,  in  order  that  the  estate, 
or  any  part  thereof,  may  be  distributed  ac- 
cording to  the  will,  that  the  estate  in  this 
state  should  be  delivered  to  the  executor 
or  administrator  In  tbe  state  or  place  of  bis 
residence,  the  court  may  order  such  deliv- 
ery to  be  made,  and,  if  necessary,  order  a 
sale  of  the  real  estate,  and  a  like  delivery  of 
the  proceeds.  The  delivery,  in  accordance 
with  the  order  of  the  court,  is  a  full  dia- 
cha^  of  the  executor  or  administrator  witii 
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the  win  annexed,  In  this  state,  the  relation 
to  all  property  embraced  In  such  order, 
wblcb,  unless  reversed  on  appeal,  binds  and 
concludes  all  parties  In  interest.  Sales  of 
real  estate,  ordered  by  vlrtne  of  thia  section, 
must  be  made  in  the  same  manner  as  other 
sales  of  real  estate  of  decedents  by  order  of 
the  court"   Code  Civ.  Proc.  1  1667. 

Having  relation  to  these  provisions  of  the 
law  are  section  1328  of  the  Code  of  Civil 
Procedure  which,  dealing  with  foreign  wills, 
makes  provision  for  the  giving  of  a  notice  of 
the  hearing  of  the  probate  of  such  a  will  pre- 
cisely as  in  the  case  of  a  domestic  will,  and 
section  1304,  which  specifies  that  to  th^  heirs 
and  named  executors  are  to  be  mailed  a  copy 
of  the  notice  of  the  time  aj^minted  for  the 
probate. 

The  above  quotations  make  manifest  the 
canse  of  the  controversy  between  the  parties. 
Appellant  contends  that  the  very  reading  of 
section  12S5  in  connection  with  section  1313 
of  the  Civil  Code  discloses  the  limitation 
which  the  legislature  has  put  upon  the  pow- 
er to  dispose  of  i>ersonal  property  situated 
within  the  jurisdiction  of  the  state.  Re- 
spondents contend  that  such  a  construction 
does  such  violence  to  the  Jus  gentium,  Is  so 
subversive  of  the  universal  rule  which  ob- 
tains in  all  civilized  nations  in  regard  to  an 
owner  or  testator's  rights  over  his  personal 
property,  that,  e^en  If  the  power  of  the  Leg- 
islature to  do  this  thing  be  conceded,  the 
court  should  adopt  any  possible  constructloD 
to  acquit  It  of  so  flagrant  an  act  CuUerton 
V.  Mead,  22  Cal.  06:  Estate  of  Oarcelon,  101 
CaL  684,  88  Pac.  414.  32  L.  B.  A.  690^  43 
Am.  St  Rep.  134. 

[1]  The  law  governing  the  disposition  and 
control  of  personal  property,  the  law  whose 
application  to  this  decree  respondent  asks  to 
be  considered  controlling,  is  Itself  unques- 
tioned. That  law  is  a  part  of  the  Jus  genti- 
um and  announces  the  clearly  established 
general  rule  arising  out  of  conslderatlona  of 
Justice  and  the  principle  of  comity  that  the 
distribution  of  personal  property  Is  governed 
by  the  law  of  the  domicile  of  the  owner.  It 
is  recognized  by  our  own  decisions,  as  in  Es- 
tate of  Apple,  66  Cal.  434,  6  Pac.  7,  and 
Wliltney  v.  Dodge,  105  Cal.  197,  38  Pac  63& 
It  Is  also  declared  by  section  046  of  onr  Civil 
Code,  above  quoted.  But  the  declaration  Is 
accompanied  by  the  all-important  limitation 
that  the  law  of  the  domkdle  controls  "if 
there  is  no  law  to  the  contrary  In  the  place 
where  the  personal  property  is  sltoated." 
This  limitation  not  only  flXtda  expression  in 
the  Code,  bat  equally  in  the  leading  cases 
above  (dted.  Thus,  in  Estate  of  Apple,  it  is 
declared  tliat,  "in  the  absence  of  positive 
law  to  the  contrary,  disposition  of  the  dece- 
dent's personal  estate  will  be  governed  by 
the  law  of  bis  actual  domicile."  In  Whitney 
V.  Dodge  it  is  said:  "But  the  rule  is  part 
of  the  general  law  of  every  state  In  which 
it  lias  not  been  abrogated  either  by  express 


legislative  language  or  the  enactments  of 
statnteB  which  work  such  abrogation  by  nec- 
essary implication."  It  Is  not  only  when  the 
disposition  made  of  the  property  does  vio- 
lence to  the  statute  law  of  the  country  where 
it  is  situated  that  a  limitation  upon  the  oth- 
erwise universal  rule  is  worked.  It  Is  equal- 
ly true  where  the  disposition  made  Is  con- 
ceived to  be  contrary  to  the  welfare  of  that 
country  or  to  Its  public  policy,  a  proposi- 
tion well  lllnstrated  In  Maborner  v.  Hooe  et 
at,  0  Smedes  &  M.  (Miss.)  247,  48  Am.  Dec. 
706.  The  true  rule  is  thus  succinctly  stated 
by  Story  (Conflict  of  Laws,  6  38):  "In  the 
silence  of  any  positive  rule  affirming,  or  de- 
nying, or  restraining  the  operation  of  for- 
eign laws,  courts  of  Justice  presume  the  tacit 
adoption  of  them  by  their  own  government, 
unless  they  are  repugnant  to.  its  policy  or 
prejudicial  to  its  interests."  And  the  same 
principle,  with  more  elaboration,  is  declared 
by  Gyc.  as  follows:  "There  is  no  doubt  that 
every  state  has  power  to  establish  and  regu- 
late tlie  rights  of  property  in  things  within 
Its  Jurisdiction,  whether  the  property  be  real 
or  personal,  movable  or  immovabla  Accord- 
ingly tlie  law  of  the  place  under  which  an 
ancillary  administration  is  taken  must  gov- 
ern the  distribution  of  the  assets  in  the  pay- 
ment of  debts  there.  Some  states  have  exer- 
cised this  power  for  the  purpose  of  regulat- 
ing the  descent  and  distribution  of  personal 
property  within  their  limits,  as  as  of 
real  estate,  notwithstanding  the  laws  of  the 
domicile  of  the  owner."  22  Cyc.  p.  22. 

[2]  The  amendment  to- section  1^5,  above 
quoted,  was  adopted  in  1905,  subsequmt,  of 
course,  to  the  decisions  in  Estate  of  Apple 
and  Whitney  v.  Dodge.  Up  to  that  date  the 
state  had  refrained  from  interfering  In  the 
case  of  a  foreign  will  with  the  dl^tribntton 
of  the  personal  estate  here  situated  In  so  far 
as  the  charitable  devises  and  bequests  in 
such  will  were  concerned.  The  Legislature 
In  1009,  with  deliberation,  added  the  proviso 
to  section  1285  limiting  the  vaUdlty  of  such 
charitable  devises  and  bequests  In  foreign 
wills  by  the  provisions  of  section  1313.  ^Hils 
legislative  declaration  Is  without  ambiguity 
and  is  peitfectly  understandable.  To  deny 
It  its  manifest  meaning  Is  to  strike  It  from 
the  statute.  That  meaning  is  and  can. 
be  nothing  other  than  that  charitable  be-' 
quest  in  foreign  wills  shall  be  governed  by 
the  Bame  rules  controlling  like  bequests 
In  domestic  wills.  In  the  one  case  In  which 
this  court  has  been  called  upon  to  consid- 
er the  law  as  amended,  such  was  the  con- 
struction given  to  it  Estate  of  Dwyer,  159 
Cal.  680,  115  Paa  242.  There  Is  nothing  In 
the  language  of  section  1286  to  Justify  the 
argument  that  its  application  must  be  lim- 
ited to  cases  of  a  will  of  a  nonresident  de- 
cedent wbldi  has  not  been  probated  In  the 
court  of  domicile  of  the  decedent.  The  very 
language  of  section  1285  forbids  it  "No 
will,"  declares  that  section,  "Is  valid,"  ex- 
ceptli^  as  therein  provided. 
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[t]  Nor  yet  can  we  agree  with  the  re- 
spondents* further  contention  that  section 
1667  of  the  Code  of  Civil  Procedure  Is  aU- 
controlllng  and  that  under  its  proTlsIons  the 
distribution  here  made  Is  warranted.  The 
language  of  this  section  that,  "where  It  Is 
necessary,  in  order  that  the  estate  or  any 
part  thereof  may  be  distributed  according  to 
the  will,  that  the  estate  in  this  state  should 
be  delivered  to  the  executor  or  administra- 
tor In  the  state  or  place  of  hla  residence,  the 
court  may  order  such  a  delivery  to  be  made" 
Is  not  a  mandate  upon  the  court  but  vests  in 
It  merely  a  discretion  so  to  do.  In  re 
Hughes,  95  N.  Y.  60.  That  discretion  will 
be  exercised  in  consonance  with  the  dictates 
of  public  policy  and  of  our  own  statutes,  and 
where  It  shall  be  found,  as  here,  that  to  dis- 
tribute the  estate  or  deliver  the  estate  to  the 
domiciliary  executors  would  do  violence  to 
plain  provisions  of  our  laws,  such  a  distribu- 
tion should  not  be  made  and  cannot  be  up- 
held if  made. 

The  decree  appealed  from  is  therefore  re- 
versed, with  directions  to  the  trial  court  to 
enter  Its  decree  In  accordance  with  the  opin- 
ion and  judgment  herein  rendered. 

We  concur:   MELVIN,  J.;  LORIGAN,  J. 


NATIONAL  UNION  FIRE  INS.  CO.  T. 
NASON.    (Civ.  1,184.) 

(District  Court  of  Appeal.  First  District,  Call- 
fomia.    Feb.  24,  1913.) 

1.  Appeal  and  Gbbob  (J  1047*)— Harmless 
Bbbor— Rulings  ok  Evidence. 

In  an  action  by  an  ioflurance  company 
against  its  agent  to  recover  commissions  retain- 
ed by  the  agent  on  policies  that  were  after- 
wards canceled,  in  which  the  cancellations  were 
conceded,  and  the  only  dispute  was  as  to  the 
time  thereof,  which  element  the  defendant  deem- 
ed imouterial,  rulings  on  the  introduction  of 
evidence  aa  to  the  fact  of  cancellation,  if  erro- 
neoas,  were  harmless. 

[Ed.  Note. — For  other  cages,  see  Appeal  and 
Error,  Cent  Dig.  |$  4132,  4133,  4146-4152 ; 
Dec  Dig.  §  1047.*] 

2.  Appeal  and  Esbob  r|  171*)— Geotjndb  of 
Eeview— Theobt  of  Case. 

Where  an  issue  is  tacitly  accepted  by  all 
parties  as  properly  presented  for  trial  and  as 
the  only  issue,  the  appellate  court  will  proceed 
upon  the  same  theory. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  1053-1063,  1066,  1067, 
1161-1165;  Dec.  Dig.  §  171.*] 

3.  Insdbancb  (8  84*)  —  Cohstbuction  or 
AoEnr's  Cohtbact  —  Goupensation  — 
CoujasBioMB  Setainbd  on  Canceled  Pol- 

'  ICIE8. 

An  Insnrance  agent  working  under  a  con- 
tract providing  for  return  of  commissions  re- 
tained by  bim  from  premiums  on  policies  after- 
wards canceled  was  liable  for  such  commissions, 
irrespective  of  whether  the  policies  were  cancel- 
.  ed  before  or  after  the  termination  of  his  agency. 

[Eld.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  Ul-114;  Dec.  big.  |  84.*] 


Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  M.  Seawell, 
Judge. 

Action  by  the  National  Union  Fire  Insur- 
ance Company  against  Arthur  G.  Nason,  do- 
ing business  under  the  name  and  style  of 
Arthur  G.  Nason  A  Co.  Judgment  for  plaln- 
tiOT,  and  defendant  appeals.  Affirmed. 

James  W.  Cochrane,  of  San  Francisco,  for 
appellant.  Coogan  ft  O'Connor,  of  San  Fran- 
cisco, for  respondrat 

MURPHET,  Judge  pro  tem.  Appeal  from 
a  judgment  in  favor  of  plaintiff  and  from  an 
order  denying  defendant's  motion  for  a  new 
trial. 

Defendant  was  for  a  term  of  years  the 
general  agent  for  the  plalntliV  In  the  state 
of  California.  At  the  time  of  the  trial  tiie 
parties  exchanged  accounts,  from  which  it 
appeared  that  the  only  difference  between 
the  parties  was  as  to  two  Items;  the  respond- 
ent claiming  a  credit  of  9926.23  for  return 
of  commissions  retained  by  appellant  from 
premiums  on  policies  that  were  afterwards 
canceled,  and  the  appellant  claiming  a  credit 
of  ¥317.33  for  commiaslons  earned  by  him, 
bnt  rebated  to  Insured  policy  holders  by  re- 
spondent through  adjustments  made  neces- 
sary by  reason  of  the  Are  In  San  Frandsco 
of  1906. 

If  respondent's  claim  for  retnm  of  com- 
missions was  sustained  without  allowance  to 
appellant  for  earned  premlnms,  there  would 
be  a  balance  of  f678.77  due  respondent  The 
court  found  In  favor  of  respondent  on  the 
single  issue  of  tbe  retDm  of  commissions  on 
canceled  Insurance,  and  In  favor  of  appellant 
for  the  amount  of  $317.33)  earned  commis- 
sions on  adjusted  Insurance,  and  gave  Judg- 
ment for  the  respondent  for  tbe  balance 
claimed  after  deducting  this  amount 

The  record  fairly  discloses  the  fact  that 
the  appellant  at  the  time  of  the  trial  con- 
ceded that  there  were  flat  cancellations  of 
Insurance  upon  which  the  aggregate  commis- 
sion retained  by  him  would  amount  to  tbe 
sum  claimed  by  the  plaintiff ;  but  contended 
that  the  cancellations  were  effected  after  be 
severed  his  connection  with  the  plaintiff  cor- 
poration, and  it  was  upon  this  theory  that 
the  cause  wa;:  tried.  As  we  understand  the 
record  It  was  upon  this  understanding  that 
the  plaintiff  rested  its  case: 

"The  position  that  Mr.  Nason  takes  in  this 
matter  is  this  that,  these  policies  having 
been  canceled  after  the  termination  of  his 
agency,  he  is  not  responsible  nor  liable  for 
any  return  premiums  on  those  policies  or 
any  premiums  at  all,  for  this  reason:  That 
Mr.  Nason  operated  an  office  here;  that  all 
of  this  business  was  brought  and  placed  upon 
the  books  of  the  company  by  and  through 
the  efforts  of  Mr.  Nason  and  through  money 
expended  by  him ;  and,  the  policies  being 
canceled  after  tbe  termination  of  his  agency, 
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he  ot^iDot  be  held  responsible  for  any  of 
these  return  premiums. 

"Mr.  O'Connor :  Now  Is  there  any  qu^ 
tion  of  the  cancellation  of  the  poUctes? 

"Mr.  Cochrane:  Yes. 

"Mr.  O'Connor:  I  don't  mean  the  date  of 
them.   I  mean  the  cancellation  of  them. 

"Mr.  Cochrane:  No.  take  the  position 
that  the  poUcles  were  canceled  subaequ^t 
to  the  termlnatton  of  the  agency.  Bat  I 
would  like  to  have  the  poltcl^." 

{1]  In  his  brief  appellant  calls  attention 
to  several  rulings  of  the  court  on  the  intro- 
duction of  testimony  relative  to  cancelation 
of  those  policies,  which  he  claims  to  be  er- 
ror. We  have  examined  the  rulings  care- 
fully, and  are  satisfied  that  the  conclusions 
of  the  trial  court  were  correct;  but  in  view 
of  the  situation  above  developed  wherein  the 
cancellations  were  conceded,  and  the  only  ; 
disputed  matter  being  as  to  time,  which  ele- 
ment the  appellant  deemed  immaterial,  the 
rulings  If  erroneous  were  harmless.  In  his 
eloslng  brief  appellant  contends  that  the 
case  was  not  tried  solely  upon  the  theory 
that  he  should  not  be  charged  with  pre- 
miums upon  policies  canceled  subsequently 
to  the  termination  of  his  agency,  and  in  sup- 
port of  his  contention  cites  the  testimony  of 
appellant  as  follows:  "Question.  An  account 
of  yours  with  the  National  Union  Fire  In- 
surance Company  has  been  offered  in  evi- 
dence, showing  there  la  a  balance  due  you 
from  the  National  Union  Fire  Insurance  Co. 
of  $664,497  Answer.  Yea.  air,"  This  conclu- 
sion of  the  witness  does  not  to  any  way  mili- 
tate against  respondent's  position,  nor  do^ 
It  BUKWrt  appellant's  theory.  The  statement 
of  the  position  Is  an  admission  of  the  fact 
of  the  cancellations;  and  the  balance  claim- 
ed results  only  by  reason  of  the  fact  that  ap- 
pellant refuses  to  credit  respondent  with  the 
commissions  retained  on  this  identical  item 
of  -  canceled  insurance. 

[2]  Even  If  this  were  not  tree,  the  appel- 
lant could  not  be  heard  at  this  time  to  Im- 
peach a  record  upon  which  the  respondent 
submitted  its  -case;  the  general  role  beiim; 
that:  "Wheire  an  issue  is  tacitly  accepted  by 
all  the  purtles  as  properly  presented  for  trial 
and  as  tiie  only  Issuer  the  appellate  court 
will  proceed  upon  tl^e  same  theory.  *  •  * 
When  a  case  is  tried  upon  tbe  theory  that 
certain  facts  exist,  even  though  they  are  put 
in  Issue  by  the  pleadings,  their  existence  will 
be  assumed  on  appeal."  21  Bncy.  of  Plead. 
&  Frae.  667;  2  Gya  670 ;  Schroeder  v.  Mau- 
zy,  16  Cal.  App.  443,  118  Pac  459;  Milwau- 
kee Mechanics'  Ins.  Co.  t.  Warren,  150  Cal. 
346,  89  Pac  93. 

[3]  The  sole  question  left  for  determina- 
Uon,  therefore,  is  as  to  whether  the  condu- 
ston  of  the  trial  court  that  the  respondent 
was  oititled  to  a  return  of  these  commla- 
slons  Irrespective  of  tbe  time  of  cancella- 
tion, whether  before  or  after  the  terminatLon 


of  appellant's  agency,  Is  supported  by  au- 
thority. 

This  identical  question  here  raised  was 
passed  upon  by  the  Supreme  Court  In  the 
case  of  Milwaukee  Mechanics'  Ins.  Co.  t. 
Warren,  supra.  In  that  case,  as  In  tbe  case 
at  bar,  tbe  contract  of  agency  provided  that 
the  agent  should  retain  as  his  compensation 
35  per  cent,  of  gross  premiums,  after  deduct- 
ing all  return  premiums,  rebates,  and  rdn- 
surance;  and  in  that  respect  the  court  said: 
"It  appears  from  the  record  that  in  a  num- 
ber of  instances  where  policies  have  been 
written  by  Warren  &  Langtree  return  pre- 
miums w^ere  paid  by  the  company  after  the 
termination  of  Warren  &  Langtree's  agency. 
In  making  up  his  statement  of  accoimt  the 
referee  charged  Warren  &  Langtree  35  per 
cent  of  these  return  premiums,  and  there 
was  a  good  deal  of  discussion  In  tbe  lower 
court  as  to  the  propriety  of  this  charge.  Un- 
der the  contract  Itself  it  Is  clear  that  War- 
ren &  Langtree  were  chargeable  with  these 
payments.  The  agreement  on  which  tbey 
were  appointed  agents  provided  that  as  com- 
pensation for  their  services  they  were  to  re- 
ceive 35  per  cent,  of  the  gross  premiums  by 
the  company  In  their  territory,  'after  deduct- 
ing all  return  premiums,  rebates  and  reinsur- 
ance.' " 

Tbe  question  at  Issue  here  la  directly  In 
point  with  the  above  citation ;  and  appellant 
has  called  our  attention  to  no  authority  in 
opposition  to  the  views  therein  expressed 

Judgment  affirmed. 

We  concur:  LENNON,  P.  J.;  HALL,  3. 


SOUTHERN  CONST.  CO.  T.  HOWELLS  et 

aL    <CiT.  1,272.) 
(District  Court  of  Appeal,  Second  District.  Cal- 
ifornia.   Feb.  26,  191S.) 

Municipal  .Cobpobatzons  (||  488,  489*)— 

Public  Imphoveme.nts  —  Enfobcement  or 

Assessments— Statutes. 

Vrooman  Act  (St.  1885,  p.  156)  S  11,  as 
amended,  makes  a  determination  by  the  city 
council  upon  appeal  by  any  of  the  property 
owners  affected  by  an  assessment,  and  notice  of 
hearing  published  for  five  days,  binding  npoa 
all  property  owners  bo  affected  whether  they 
join  in  the  appeal  or  not,  and  section  12  pro- 
vides that  at  any  time  after  five  days  from 
the  decision  of  the  appeal  the  contractor  may 
sue  for  unpaid  assessments.  In  a  contractors 
action  to  recover  unpaid  assessments,  the  trial 
court  found  that  notice  of  the  hearing  of  the 
appeal  by  defendant  and  others  to  the  citj' 
council  had  not  been  published  as  required  by 
the  statute,  or  at  all.  Held,  that 'the  publica- 
tion of  notice  was  imperative  and  Jurisdictional 
and  that  any  action  on  the  appeal  before  such 
publication  was  invalid,  bo  that  defendant  by 
appearing  before  the  council  and  urging  his  ap- 
peal without  objection  to  Its  failure  to  publish 
notice  thereof  did  not  waive  such  requirement, 
and  estop  himaelf  from  alleging  the  failure  of 
notice  as  a  defense  to  the  contractor's  action. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1147-llj}2;  Dec 
Dig.  SS  488,  489.*] 
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AvDeal  from  Snpeiior  Connf  San  EMego 
County ;  T.  U  Lewis,  Judge. 

Action  by  the  Sonttaern  Construction  Com- 
pany againat  Jeaale  S.  Howells  and  othera. 
Judgment  for  defendants,  and  plalnttff  ap- 
peals. Aflirmed. 

Sam  Ferry  Smith,  of  San  Diego,  for  ap- 
pellant. Crouch  &  Crouch,  of  Loa  Angelea, 
for  respondents. 

JAMES,  J.  The  city  council  of  San  Diego 
In  the  year  1907  Initiated  proceedings  under 
the  Vrooman  Act  (St.  1885,  p.  147)  to  have 
performed  the  work  of  grading  certain  por- 
tions of  Tide  street  The  work  was  complet- 
ed, but  within  the  time  allowed  by  statute 
certain  property  owners  made  appeal  to  the 
dty  council,  objecting  to  the  assessment  levi- 
ed as  being  exces^ve,  and  also  upon  the 
ground  that  the  work  had  not  been  perform- 
ed according  to  the  spedflcatlons  of  the  con- 
tract. The  property  owners  so  objecting  did 
not  constitute  all  of  the  property  owners  who 
were  affected  by  the  assessment.  Thereafter 
the  dty  clerk  mailed  a  notice  to  the  agent 
who  represented  the  objecting  property  own- 
ers, which  notice  set  forth  the  day  when 
bearing  would  be  had  upon  the  appeal  so 
taken.  The  bearing  came  on  before  the  dty 
coundl,  when  the  appealing  property  owners 
were  heard  through  their  agent  and  attor- 
ney, and  the  coundl  made  an  order  in  the 
form  of  a  resolution  denying  the  appeal  and 
affirming  the  assessment.  Thereafter  this 
action  was  commenced  by  the  contractor  to 
recover  the  amount  assessed  against  defend- 
ants' property  on  account  of  the  street  im- 
provement work  performed  by  it.  The  de- 
fendant Howells  was  one  of  the  property 
owners  who  joined  In  the  appeal  made  to 
the  dty  council,  and  she  was  represented  at 
the  hearing  thereof  by  the  same  agent  and 
attorney  who  represented  the  other  contest- 
ants. The  dty  coundl  caused  no  notice  by 
publication  to  be  given  of  the  hearing  to  t>e 
had  on  the  appeal  of  the  property  owners, 
and  the  trial  court  sustained  the  contention 
of  defendant  that,  until  publication  of  such 
notice  had  been  had  In  accordance  with  the 
requirements  of  the  statute,  any  purported 
hearing  of  the  appeal  was  null  and  void,  and 
that  In  consequence  this  action  was  pre- 
maturely brought  By  section  11  of  the 
street  law  under  which  the  improvement  of 
Tide  street  was  had  (Stats.  1885,  p.  147,  and 
as  subsequently  amended),  it  Is  provided  that, 
after  an  appeal  has  been  filed  with  the  clerk 
of  the  coundl,  "notice  of  the  time  and  place 
of  the  hearing  *  •  •  shall  be  published 
for  five  days."  Section  12  of  the  same  act 
contains  a  provision  that  at  any  time  after 
five  daya  have  elapsed  from  the  dedsdon  of 
the  coundl  made  after  hearing  of  the  appeal 
of  property  owners,  the  contractor,  or  tils 
assignee,  may  sue  the  ovmer  of  the  land  or 
lots  assessed,  and  recover  the  amount  of  the 
unpaid  assessment  The  trial  Judge  foiled 
to  make  findings  of  tact  a«  to  material  Is- 


sues presented  by  the  pleadings,  and  made 
only  a  single  finding .  determining  that  no- 
tice of  the  hearing  of  the  appeal  to  the  dty 
coundl  had  not  been  published  as  required 
by  law  or  at  all.  Of  course,  if  the  evidMice 
sustains  this  finding,  then  the  plaintiff, 
which  appealed  from  the  order  denying  a 
motion  for  a  new  trial,  cannot  be  said  to 
have  been  prejudiced  by  the  omission  of  the 
court;  for  the  reason  that,  If  It  was  an  es- 
sential prerequisite  that  notice  of  the  hear- 
ing referred  to  should  have  been  published 
before  the  coundl  was  authorized  to  deter- 
mine the  medts  of  the  objections,  then  the 
plaintiff  was  not  in  a  position  entitling  It  to 
bring  this  action  at  the  time  It  filed  Its  com- 
plaint As  tbere  was  no  dispute  as  to  the 
ftict  found  by  the  court  as  to  the  nonpubll- 
catlon  of  the  notice,  the  single  question  of 
law  is  presented  as  to  whether  the  defendant 
by  appearing  and  urging  her  aK>ea]  without 
objecting  to  the  failure  of  the  coundl  to 
publlah  notice  of  the  hearing,  waived,  the 
benefit  of  such  notice  and  thus  estopped  her- 
self from  urging  that  defense  in  this  action. 

Under  the  street  Improvement  act  here 
considered,  a  determination  made  In  r^ular 
form  by  a  city  coundl  upon  a  notice  of  ap- 
peal taken  by  any  of  the  property  owners 
affected  by  an  assessment  becomes  binding 
upon  all  property  owners  so  affected,  wheth- 
er they  Join  in  the  appeal  or  not;  and  it 
seems  that  tbe  notice  by  publication  Is  de- 
signed for  the  purpose  of  charging  all  such 
property  owners  and  of  giving  them  an  op- 
portunity, if  they  so  desire,  to  appear  and 
be  heard  at  the  time  set  The  filing  of  an 
appeal  by  a  property  owner  has  the  effect  of 
Initiating  a  proceeding  which  must  be  car- 
ried through  in  the  manner  prescribed  by 
the  statute.  No  bearing  can  be  had  before 
a  published  notice  Is  given  which  will  bind 
any  of  tbe  parties  assessed.  The  law  pro- 
vides for  but  one  trial  or  hearing  upon  such 
an  appeal,  and  after  this  hearing  is  had 
property  owners  who  do  not  join  In  the  no- 
tice of  appeal  cannot  appear  and  raise  any 
further  question,  but  they  are  all  egnally 
bound  by  the  condnslon  of  the  dty  council. 
The  hearing  cannot  be  so  had  as  to  be  valid 
as  to  some  of  the  assessed  property  owners 
and  Invalid  as  to  others.  It  may  be  that, 
where  all  of  the  owners  liable  for  the  assess- 
ment appear  and  waive  notice  of  the  hearing, 
a  valid  order  might  be  made  determining  the 
merits  of  the  appeal  without  notice  having 
been  published,  but  such  was  not  the  fact  in 
this  case.  In  the  case  of  Oirvln  v.  Simon, 
127  Cal.  401,  69  Pac.  945,  which  we  regard 
as  being  in  point  upon  the  facts  presented 
here,  it  was  said:  "It  Is  clear  that  the  ap- 
peal, when  filed,  though  by  one  only,  sns" 
pends  all  proceedings  to  colled  any  of  the 
assessments  until  that  appeal  has  been 
heard,  after  the  statutory  notice  has  l>een 
given,  and  it  Is  only  such  hearing  upon  no- 
tice that  binds  any  of  tbe  parties  assessed. 
*   *   *  Hie  statutory  directloB  to  tbm  dty 
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oonncU  ms  ImperatlTe,  and  the  appellant, 
and  all  other  parties  assessed,  mU^t  SBfel7 
EBst  until  due  notice  was  given."  We  axe 
not  unmindful  of  the  fact  that  in  the  case 
cited  the  council  refused  to  hear  the  protest 
or  appeal  on  the  ground  that  It  was  not  suf- 
ficient in  form,  but  the  language  in  the  ded- 
sion  wUch  we  have  quoted  is  directly  to  the 
point  that  the  proceedings  of  the  dty  coun- 
fcil  taken  after  an  appeal  is  made  from  an 
assessment  can  only  result  in  a  valid  order 
where  notice  of  the  hearing  Is  given  in  the 
precise  mode  prescribed  by  the  statute.  We 
^te  also  Creed  v.  McCombs,  146  Cal.  449, 
80  Pac  979.  Stated  in  another  way,  we  con- 
clude that  the  dty  council,  when  It  pro- 
ceeds to  give  a  bearing  on  an  appeal  against 
a  street  assessment  under  this  act,  cannot 
assume  Jurisdiction  to  make  any  order  of 
determination  therein  until  all  property  own- 
era  aifected  by  the  assessment,  whether  par- 
ties to  the  appeal  or  not,  have  been  given  no- 
tice of  the  hearing;  there  la  but  one  way 
provided  by  the  statute  for  the  giving  of  this 
notice,  and  that  is  that  it  shall  be  published 
for  five  days. 
The  order  appealed  from  is  affirmed. 


We  concur:  AU^EN.  P.  J.;  SHAW,  J. 


MEAD  et  ftl.  V.  BROADS  et  ux.    (Civ.  1,0U.) 

(District  Court  of  Appeal,  Second  District, 
California.    Feb.  26,  1913.) 

1.  OONTINtlANCB  ({  lO*)— GROUNDS— ABSENCE 

OE  Disability  of  Pabty. 

Od  a  motion  for  a  contiDuance  on  the 
groand  of  the  absence  of  a  party  defendant, 
there  were  affidavits  that  he  was  the  only  per- 
son who  knew  of  the  whereat>out8  of  necessary 
witneBBCS,  and  that  defendants  could  not  aafely 
proceed  to  trial  in  his  absence;  but  there  was 
no  showing  as  to  when  he  could  probably  ap- 
pear, or  that  It  was  expected  that  be  would  be 
able  to  within  a  reasonable  time.  The  oppos- 
ing affidavit  showed  that  the  action  had  been 
pending  for  more  than  a  year,  and  that  various 
continuances  had  been  had,  and  that  the  wife 
of  the  absent  defendant  was  the  owner  and 
manager  of  their  buaiuess,  and  that  during 
most  of  the  time  when  the  alleged  damages  oc- 
curred he  had  not  been  in  the  city.  Held,  that 
ttie  denial  "ot  a  continuance  was  not  an  abuse 
of  discretion,  since  the  mere  absence  of  a  par- 
ty furnishes  no  ground  for  a  continuance,  un- 
less it  is  shown  that  such  absence  is  unavoid- 
able, and  that  the  party  will  suffer  damage  to 
his  mtereats  if  he  is  unable  personally  to  at- 
tend the  trial, 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent.  Dig.  8S  41,  43-48;   Dec.  Dig.  {  19.*] 

2.  Appeal  and  Ebbob  ({  966*)— Dibcbbtion 

or  Trial  Court — Continuance. 

Where  It  {s  shown,  on  motion  for  contin- 
uance for  the  absence  of  a  party  defendant, 
that  his  interests  will  suffer  If  he  is  unable  to 
attend  the  trial,  which  the  affidavits  of  the 
other  side  tend  to  disprove,  it  is  for  the  trial 
judfre  to  determine  the  facts;  and  no  abuse 
of  discretion  can  be  predicated  on  bis  ruling. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3837;  Dec.  Dig.  {  966.*] 


Appeal  from  Superior  Court,  Los  Angeles 
County;  Charles  Monroe,  Judge. 

Action  by  George  R.  Mead  and  Walter  J. 
Cook,  copartners  doing  business  under  the 
firm  name  of  Mead  &  Cook,  against  B.  Broads 
and  Laura  Broads,  his  wife.  Judgment  for 
plalntUfs,  and  defradants  appeal.  Affirmed. 

H.  C.  MUlsap,  of  Los  Angeles,  for  appel- 
lants. Bay  Howard,  of  Loa  Angeles,  for  re- 
spondentB. 

JAMES,  J,  By  this  appeal,  taken  from  a 
judgment  entered  In  favor  of  the  plaintiffs, 
but  one  question  is  presented  for  review,  and 
that  Is  whether  the  trial  court  erred  In  deny- 
ing a  motion  made  for  a  continuance  of  the 
trial  on  the  ground  of  the  absence  of  defend- 
uiit  Bernard  Broads.  This  action  was 
brought  to  recover  damages  alleged  to  have 
been  suffered  by  the  plaintiffs  through  the 
acts  of  defendants  In  allowing  and  permit- 
ting water  and  other  liquids  to  flow  through 
the  celling  of  plaintiffs'  storeroom.  An  In- 
junction was  also  asked  to  restrain  the  con- 
tinuance of  the  acts  complained  of.  Answer 
was  filed,  and  the  cause  came  on  regularly 
for  trial,  when  the  attorney  for  defendants 
presented  an  affidavit  showing  that  defend- 
ant Bernard  Broads,  the  husband  of  defend- 
ant Laura  Broads,  was  side  and  unable  to 
attend  the  trial;  that  said  Bernard  Broads 
was  the  only  peraon  who  knew  of  the  where- 
abouts of  witnesses  necessary  to  be  called 
on  behalf  of  defendants;  and  that  defend- 
ants could  not  safely  proceed  to  trial  without 
the  presence  of  said  Broads.  It  was  not 
shown  by  the  affidavit  as  to  when  the  absent 
defendant  would  probably  be  able  to  appear, 
or  that  it  was  expected  that  he  would  so  be 
able  within  a  reasonable  or  any  time.  In 
opposing  the  motion  for  a  continuance  coun- 
sel for  plaintUfs  made  a  statement  which  it 
was  stipulated  might  be  treated  as  though  it 
was  presented  in  the  fbrm  of  an  affidavit, 
and  it  was  so  considered  by  the  court  By 
this  statement  it  was  shown  that  the  action 
had  been  pending  for  more  than  a  year,  and 
that  varloua  continuances  bad  be«i  had,  and 
that  defendants  had  testified  In  other  matters 
between  the  same  parties  that  the  defendant 
Laura  Broads  was  the  owner  and  prln<ii)al 
manager  of  the  business  of  d^endants ;  ttiat 
Broads  had  formerly  testified  that  during 
most  of  the  time  when  the  alleged  nuisance 
was  being  maintained  he  was  not  preset  In 
the  dty ;  Quit  defendants  Broads  had  made 
their  residence  upstairs  over  the  restaurant 
of  defendants ;  and  that  these  were  the  prem- 
ises where  the  damages  were  alleged  to  have 
been  suffered.  Upon  this  showing  Uie  court 
made  an  order  denying  the  motion  for  a  oon- 
tinuanee.  and  {ilaintUEs  introduced  their  tes- 
timony. No  evidence  was  offered  on  behalf 
of  defendants,  and  the  Judgment  followed. 

[1,2]  Upoh  the  evidence  as  iH«sented  to 
the  trial  court,  consisting  of  the  affidavit 
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and  the  statement  made  counter  thereto,  we 
are  of  the  opinion  that  the  making  of  the 
order  denying  the  motion  for  postponement 
of  the  trial  was  not  an  abuse  of  discretion. 
The  mere  absence  of  a  party  furnishes  no 
ground  for  a  continuance,  unless  it  is  made 
to  appear  that  such  absence  is  unavoidable, 
and  that  the  party  will  auCTer  damage  In  his 
Interests  If  he  Is  unable  personally  to  attend 
the  trial;  and  even  where  a  prima  fade 
showing  of  these  essentials  is  made,  if  there 
is  presented  a  countershowlng,  then  It  be< 
comes  the  duty  of  the  trial  court  to  resolve 
the  facts,  and  no  claim  of  abiue  of  discretion 
can  be  predicated  apon  its  action.  Such  is 
the  state  of  the  case  presented  upon  this 
appeal. 

Suggestion  has  been  made  as  to  the  death 
of  some  of  the  parties  to  this  action,  but  np- 
on  the  state  of  the  record  as  it  Is  presented 
we  do  not  deem  It  necessary  that  substitution 
be  made  of  their  personal  representatives. 

The  judgment  annealed  from  is  aflarmed. 

We  concur :  ALLEN,  P.  J. ;  SHAW,  J. 


HONAKER  v.  HEATLT.    (Civ.  1,267.) 
(District  Court  of  Appeal,  Second  Diatrict, 
California.    Feb.  26,  1913.) 

Boundaries  (J  47*)— Estoppel. 

Where  adjoining  owners  were  not  privy 
to  the  making  of  a  private  survey  between 
their  lands,  end  there  was  no  dispute  between 
the  parties  as  to  the  trae  boandary  line  and 
no  express  agreement  as  to  its  Idcuition,  any 
conduct  by  the  parties  from  which  an  agree- 
nipnt  OS  to  the  boundary  might  be  presumed 
being  under  mutual  mistake  of  fact,  neither  of 
them  was  estopped  from-  claiming  according  to 
the  true  boundary  when  discovered. 

[Ed.  Note.— For  other  cases,  see  Bonndariea, 
Cent.  Dig.      227-231;  Dec.  Dig.  S  47.*] 

Appeal  from  Superior  Court,  Imperial 
County;  Franklin  J.  Cole,  Judge. 

Action  by  Silas  W.  Honaker  against  James 
Heatly.  From  a  judgment  for  plaintiff  and 
an  order  denying  a  motion  for  new  trial,  de- 
foidant  appeals.  Affirmed. 

Conkling  &  Brown,  of  m  Centro,  for  ajtpel- 
lant  Shaw,  Boss  &  Dyke,  of  M  Centro,  for 
respondent 

SHAW,  J.  Action  of  ejectment.  Judg- 
ment went  for  plaintiff,  from  which,  and  an 
order  denying  his  motion  for  a  new  trial, 
defendant  appeals. 

The  only  point  urged  by  appellant  is  that 
the  court  failed  to  make  flndlnga  upon  mate- 
rial iBsnes  tendered  by  the  pleadings.  In 
addition'  to  the  denials  contained  In  the  an- 
swer, defendant,  by  an  amendment  thereto, 
pleaded  affirmatively  certain  facte  which  be 
claims  constituted  an  eqoitable  defense  to 
the  cause  of  action.  The  court  found  In  fe- 
ver of  plaintiff  as  to  the  issues  tendered  by 
the  complaint;    but,  notwithstanding  evi- 


dence offered  in  support  thereof,  refused  to 
make  any  finding  as  to  the  matter  set  forth 
in  the  amendment  to  the  answer,  the  sub- 
stance of  which  Is  that  In  1903  plaintiff  and 
defendant,  under  the  hon>estead  act,  settled 
on  adjoining  quarter  sections  of  government 
land  which  In  1856  had  been  surveyed  by  the 
government,  but  the  monuments  established 
to  designate  the  sectional  and  subdivision 
lines  and  comers  had  long  since  disap- 
peared. In  the  actual  entry  upon  the  land 
so  claimed  by  the  parties,  they  both  assumed 
that  certain  stakes  set  by  the  Imperial  Land 
Company,  In  making  a  private  survey  which 
purported  to  re-establish  and  retrace  the 
lines  of  the  government  survey,  correctly 
marked  and  delineated,  the  same  upon  the 
ground.  By  reason  of  this  fact  both  parties 
were  thus  led  to  believe  that  the  strip  of 
land  which  forms  the  subject  of  the  contro- 
versy was  Included  In  and  a  part  of  the 
homestead  entry  made  by  defendant.  There- 
after defendant,  with  plalntlfTs  acquiescence 
and  eo-operatlon,  constructed  over  and  upon 
said  strip  of  land  an  irrigating  ditch,  and 
made  other  Improvements  thereon.  There- 
after It  developed  that  the  survey  so  made 
by  the  Imperial  Land  Company  was  errone- 
ous and  incorrect,  and  that  the  strip  of  land 
over  which  defendant  had  constructed  the 
Irrigating  ditch  was  a  part  of  plaintiff's 
homestead,  title  to  which  was  acquired  by 
him  from  the  government.  Prior  to  ascer- 
taining the  correct  corners  and  lines  In  ac- 
cordance with  the  government  survey,  plaln- 
tlff  erected  posts  in  accordance  with  the  er- 
roneous survey  made  by  the  Imperial  Land 
Company,  and  pointed  them  out  to  defend- 
ant as  designating  the  comers  of  his  land. 

In  our  opinion  the  facts  so  pleaded  were 
clearly  insufficient  to  constitute  an  equitable 
defense.  Had  the  court  found  the  issues 
thus  tendered  In  favor  of  defendant,  the 
Judgment  must,  nevertheless,  have  been  In 
favor  of  plaintiff;  hence  defeodant  was  not 
prejudiced  by  reason  of  the  failure  of  the 
court  to  find  thereon.  Mo  question  of  ad- 
verse prasession  is  presented.  McOreery  v. 
Sawyer,  62  CaL  257;  Montgomery  v.  Lock^ 
72  Cal.  76,  13  Pac  401.  There  existed  be- 
tween the  parties  no  dispute  as  to  the  loca- 
tion of  the  true  boundary  line.  Neither 
party  was  privy  to  the  making  of  the  private 
survey.  No  agreement  In  words  as  to  the 
location  of  the  line  was  made,  and  It  is  clear 
that  any  acte  or  conduct  of  the  parties  from 
which  an  agreement  might  be  Inferred  were 
due  to  a  mutual  mistake  of  fact.  Under  such 
drcumstances,  plaintiff  was  not  prec'luded 
or  estopped  from  dalming  his  estate  in  ac- 
cordance with  the  tme  line  when  the'  same 
was  ascertained.  In  the  case  of  Scbraeder 
Mining  &  Mfg.  Co.  v.  Packer,  129  U.  S.  688, 
9  Sup.  Ct.  385,  32  L.  Bd.  760,  the  court  says: 
"The  decisions  In  the  other  states  generally 
support  the  rule  that  owners  of  adjacent 
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tracts  of  land  are  not  bound  by  consent  to  a 
boundary  wbleb'  bas  been  defined  under  a 
mistaken  apprebenslon  that  It  Is  tbe  tme 
line,  each  claiming  only  tbe  tme  line,  where- 
ever  it  may  be  found,  and  that  In  such  case 
neither  party  Is  precluded  or  estopped  from 
claiming  his  own  rights  under  tbe  true  one, 
when  it  Is  dl^corered."  And  In  Perkins  t. 
Gay,  3  Serg.  &  R.  (Pa.)  327,  8  Am.  Dec.  653, 
it  is  said:  "If  the  parties  from  misapprehen- 
sion adjust  their  fences  and  exercise  acts  of 
ownership  In  conformity  with  a  line  which 
turns  out  not  to  be  the  true  boundary,  or 
permission  be  ignorantly  given  to  place  a 
fence  on  tbe  land  of  the  party,  this  will  not 
amount  to  an  agreement  or  be  binding  as  an 
assent  of  the  parties.  •  •  •  The  reason 
Is  that  they  proceed  under  an  idea  that  the 
fact  which  Is  the  inducement  to  the  agree- 
ment is  in  a  particular  way,  and  give  their 
assent,  not  abeolutdy,  but  on  conditions  that 
are  folslfled  by  tbe  event"  To  tbe  same 
effect  Is  C^eoiey  v.  Stone  Co.  (G.  G.)  41  Fed. 
740;  Winnipisiogee  Pap»  Go.  t.  New  Hamp- 
shire Land  Ga  (G.  a)  S9  Fed.  5^  Says  Mr. 
Blgelow  In  his  work  on  Estoppel  W  Bd.) 
at  page  619:  "The  principle  upon  which 
these  cases  proceed  is  OolI  there  must  hare 
beat,  when  the  incorrect  line  was  acted  up- 
on, knowledge  of  tbe  tme  boundary  by  the 
one  party  and  Ignorance  of  it  by  the  other, 
in  order  to  estop  the  party  ftom  asserting 
it  within  the  peilod  of  limitation;  and  this 
though  it  may  have  been  Intended  that  the 
Incorrect  line  should  be  fixed  upon  as  tbe 
true  oae  and  acted  <hi  according.**  More- 
over, the  pleading  Is  Insoffldent  in  that  it 
falls  to  state  other  facts  constituting  essen- 
tial elements  of  estoppel,  as  ^nounced  in 
Maye  t.  Yappen,  23  Cat  S06,  quoted  with  ap- 
proval In  CottreU  v.  Pickering,  82  Utah,  62, 
88  Pac.  696, 10  L.  B.  A.  (N.  8.)  401. 

Since  the  mattws  alleged  were  Insufficient 
to  constitute  an  eqnibiblc  d^ense,  the  failure 
of  the  court  to  find  thereon  was  not  prejudi- 
cial to  defendant 

The  judgment  and  order  are  therefore 
affirmed. 

We  concur:  ALLEN,  P.  J.;  JAMES,  J. 


GRIFFIN  V.  LONG  et  aL    (Civ.  1,190.) 
(District  Coart  of  Appeal,  Second  District, 
California.    Feb.  2S,  1013.) 

1.  Appeal  and  Fbbob  (|  1011*)--FiirDiHoe— 
Conclusiveness. 

A  finding  by  the  trial  court  on  substatatial- 
ly  conflicting  evidence  is  condustve  im  appeal. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  3983-3969;  Dec  Dig.  { 
1011.*] 

2.  CONTEACTS  (I  153*)— CONSTBUOTION. 

In  contitruing  a  contract  every  part  there- 
of sboald  be  given  effect  If  reasonably  pra£ti- 
cable. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  I  734;    Dec.  Dig.  S  153.*] 


Appeal  from  Superior  Court,  Kings  Coun- 
ty; John  G.  Covert,  Judge. 

Action*  by  F.  H.  Ortffln  against  W.  A.  Long 
and  others.  From  a  Judgment  for  defend- 
ants and  an  order  denying  a  motion  for  new 
trial,  plaintiff  appeals.  Affirmed. 

R  Scott  Jacobs  and  H.  P.  Brown,  both  of 
Hanford,  for  appellant  B.  T.  Gosper,  of 
HanfonI,  for  respondenta. 

SHAW,  J.  This  action  waa  brought  to  re- 
cover money  alleged  to  be  due  upon  a  con- 
tract, as  folloita: 

"Hanford,  Cal^  May  Uth.  190T. 

"This  agreement  made  and  entered  into 
this  11th  day  of  May.  ltN>7,  between  F.  H. 
Griffin,  party  of  the  Oset  part,  and  W.  A. 
Long,  W.  B.  Newport  and  Robt  McCourt; 
parties  of  the  second  part,  agree  to  payment 
of  $1,600  dollars  in  thirty  days  from  date  to 
be  paid  to  the  party  of  the  first  par^;  other- 
wise one-quarter  interest  in  the  Hattie  B. 
Mica  and  Felspar  Mine,  situated  in  Los  An- 
geles county,  to  revert  ba*^  to  F.  H.  Griffin 
party  of  the  first  part 

"[Signed]   F.  H.  Griffin. 

"[Signed]   W.  B.  Newport 
"R,  L.  MoCourt 
"W.  A.  Long." 

In  answering  the  complaint  defendants  al* 
leged  that  the  contract  was  intended  by  tbe 
parties  to  constitute  a  30-day  option  to  pur- 
chase a  one-quarter  interest  in  certain  min- 
ing property  owned  by  plaintiff,  and  given 
by  blm  to  defendants.  The  court  so  found 
and  gave  Judgment  accordingly,  from  which 
and  an  order  denying  his  motion  for  a  new 
trial  plaintiff  appeals. 

Where  a  contract  is  reduced  to  writing, 
the  intention  of  the  parties  should  be  ascer- 
tained from  tbe  Instrument  alone,  if  possible. 
Civ.  Code,  S  1639.  If  its  meaning,  however, 
be  doubtful,  the  court,  for  the  purpose  of 
ascertaining  the  Intention  of  the  parties 
thereto,  should  In  the  interpretation  thereof 
apply  the  rules  prescribed  by  the  Code.  Civ. 
Code,  S  1637.  The  court,  ui>on  the  theory 
that  the  contract  in  question  was  uncertain 
and  ambiguous  In  meaning,  permitted  de- 
fendants, over  plaintiff's  objection,  to  Intro- 
duce parol  evidence  as  to  the  relation  of  the 
parties,  the  circumstances  under  which  the 
contract  was  executed,  and  the  subject  to 
which  It  related.  This  evidence,  though  con- 
flicting, clearly  tended  to  establish  the  fol- 
lowing facts:  At  the  time  of  the  execution 
of  the  contract  plaintiff  was  the  owner  of  a 
three-quarters  Interest  in  the  mining  proper- 
ty mentioned  therein,  and  the  defendants 
were  the  owners  of  a  one-quarter  Interest, 
which  they  had  theretofore  purchased  from 
appellant  Plaintiff  was  in  straitened  circum- 
stances financially,  and  for  the  purpose  of 
raising  ready  money  approached  defendants 
with  a  view  of  selling  to  them  another  on» 
fourth  Interest  In  tbe  mine.  The  negotiation 


•For  otbsr  csaw  im  Bsms  tople  and  seetlOB  MUHBSB  in  Dm.  Dig.  ft  Am.  Dig.  Kty-No.  BsrlM  A  Rsp'r  ZnduM 


Digitized  by 


Google 


HUMPHREY  T.  DtJNNELLS  761 


CaJ.) 

resulted  In  defendants  declining  to  buy  out- 
right, but  they  did  agree  to  take  a  30-day 
option  thereon,  and  did  agree  that  defendant 
LoDg  should  immediately  advance  to  plaiutlfr 
$300  in  cash,  for  which  be  gave  hla  note, 
payable  within  30  daya;  It  being  understood 
that  If  defendants  exercised  the  option  to 
buy  Long  should  retaiu  $300  out  of  moneys 
BO  due  thereon  from  him  to  plaintlflf,  and  U 
defendants  did  not  so  exercise  the  option 
then  defendants  McCourt  and  Newport 
should  sign  the  note  for  $300  so  given  by 
plaintiff  to  Long.  At  the  e:^lration  of  the 
80  days,  and  after  defendants  had  determin- 
ed that  they  would  not  buy  the  property,  Mc- 
Court and  Newport,  In  accordance  with  this 
understanding,  signed  the  note  in  question. 
The  contract  was  prepared  by  appellant,  but 
before  the  execntton  thereof,  and  at  the  sug- 
gestion of  defendants,  the  words,  "otherwise 
onfr^narter  totereat  in  tba  Hattie  B.  Mica 
and  Felspar  Mine,  situated  in  Los  Angeles 
county,  to  revert  back  to  F.  H.  Griffin,  party 
of  the  first  part,"  were  added  thereto.  Withr 
In  30  days  plaintUF  was  Informed  that  de- 
fendants dedlned  to  erordse  the  option  to 
buy,  bat  nothing  appears  to  have  been  said 
or  done  by  any  one  of  tbe  parties  with  ref- 
erence to  the  obligation  claimed  to  liaTe  been 
imposed  by  the  contract  until  the  commence- 
ment of  the  actton,  nearly  four  years  later. 
Neither  at  tbe  time  of  tlw  execntton  oi  tbe 
contract,  nor  at  any  other  time,  did  plaintiff 
dellTer  to  d^endants  a  deed  or  other  convey- 
ance to  tbe  one-fonrUi  interest  ao  covered  by 
the  option.  While  the  court  accorded  to 
defendants  considerable  latitude  In  the  Intro- 
duction oC  evidoice,  for  the  purpose  of  plac- 
ing ttadf  In  the  position  of  the  parties,  we 
are  unable  to  pocelve  any-  prejudicial  error 
In  its  rulings.  Indeed,  appellant  falls  to 
point  out  any  spedflc  error  by  reason  vrtiere- 
of  his  substantial  rights  were  prejudiced. 

[1]  Tbe  chief  contention  of  appellant  Is 
that  the  evidence  shows  that  at  the  time 
of  the  execution  of  the  contract  plaintiff  de- 
livered to  d^endants  a  bill  ,of  sale  of  the 
one-fourth  interest  In  tbe  mine,  and  that  If 
this  fact  be  deemed  established  the  entire 
fabric  of  defendants'  evidence,  and  upon 
which  the  court  based  Its  decision,  la  de- 
stroyed. A  sufficient  answer  to  this  conten- 
tion Is  that  there  was  a  substantial  conflict 
of  the  evidence  tonching  the  question  of  de- 
livery of  the  deed;  and  under  the  rule  the 
conclusion  of  the  trial  court  with  reference 
to  the  delivery  or  nondelivery  of  the  convey- 
ance, as  well  to  all  other  facts  which  tbe  evi- 
dence tends  to  show,  must,  if  necessary  In 
suport  of  tbe  decision,  be  accepted  by  this 
court  as  established  facts. 

[2]  In  the  interpretation  of  a  contract  it 
is  the  duty  of  the  court  to  give  effect  to 
every  part  thereof.  If  reasonably  practicable. 
Under  this  rule  some  effect  must  be  given  to 
the  words  added  to  tbe  contract  at  tbe  sug- 


gestion of  defendants,  namely,  that  upon 
failure  to  pay  tbe  $1,500  the  one-fourth  In- 
terest In  the  property  was  to  revert  back  to 
plaintiff.  In  no  other  way  than  by  con- 
struing the  whole  contract  as  an  option  can 
effect  be  given  this  language.  The  contract 
as  originally  drawn  obligated  defendants  to 
pay  plaintiff  the  amount  specified  within  30 
days.  As  thus  prepared,  It  was,  upon  plain- 
tiff's theory  of  the  case,  complete,  and  fully 
expressed  the  Intention  of  the  parties;  hence 
the  clause  added  thereto  at  the  suggestion 
of  defendants  subserved  no  purpose  what- 
ever. Appellant's  contention  that  the  clause 
in  question  Inserted  (at  defendants'  request) 
was  for  plaintiCTs  benefit  and  Intended  as  a 
Hen  or  mortgage  for  the  purpose  of  securing 
the  sum  specified  in  the  contract  Is,  upon  the 
record,  untenable; 
Tbe  Judgment  and  order  are  affirmed. 

We  concur:  ALLEN,  P.  X;  JAMBS,  3. 


HUMPBBBT  T.  DUNNELIA    (OiT.  1,248.) 

(District  Court  of  Appeal,  Second  District, 
CattfOmia.   Feb.  25,  1913.) 

L  NuisAiTOK  (I  72*)— Abatement— Pebsohs 
BT  Whox  Action  hat  be  Bbought. 

The  provisions  of  a  city  charter  Testing 
authority  in  the  common  'council  to  declare 
what  should  constitute  a  Qaisance  and  to  abate 
the  same  did  not  take  from  private  citizens 
the  right  to  proceed  to  have  a  thing  constitut- 
ine  in  fact  a  private  DUlsance  abated  under 
Code  Civ.  Proc  i  731,  providing  that  an  action 
may  be  broagbt  by  any  person  whose  property 
is  injuriously  affected  or  whose  personal  en- 
joyment Is  lessened  by  a  nuisance,  and  that 
by  the  judgment  in  auch  action  the  nuisance 
may  be  enjoined  or  abated,  as  well  as  damages 
recovered,  although  such  thing  had  never  been 
declared  a  nuisance  by  the  common  council. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  H  164-180;  Dec.  Dig.  1  72.*] 

2.  MunioxPAL  GOBPOBATions  (I  668*)— Tbbbs 
IN  SiBrEXB — Municipal  Obdinancbs. 

A  municipal  ordinance,  aatborizing  the 
planting  of  trees  along  the  sidewalk  lines  and 
providing  that  It  should  be  unlawful  to  cnt, 
girdle,  or  mutilate,  damage,  or  Injure  any  trees 
planted  In  any  of  tbe  streets  in  the  city,  only 
made  it  anlawfnl  to  remove  trees  planted  on 
the  sidewalk  lines,  and  did  not  make  it  nnlaw- 
fnl  for  a  person  who  had  planted  trees  in  a 
part  of  the  street  designed  for  the  passage  of 
vehicles  to  move  them  when  ordered  by  tbe 
court 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f|  148&-1440;  Dec 
Dig.  I  663.*] 

3.  Municipal    Cobfobatzonb    (|    669*)  — 

SteeETB— OBRBUdlONS  —  OOMFBLLXNa  BJC- 

UOVAL. 

The  right  of  ingress  and  egress  is  a  right 
of  property  to  which  sn  abutting  owner  is  en- 
titled, even  against  the  municipality,  and  a  vio- 
lation of  which  constitutes  a  private  nuisance, 
and  hence  a  person  who  had  planted  and  main- 
tained trees  fn  the  portion  of  the  street  de- 
signed for  vehicles,  of  a  slse  and  number  sn^ 
ficlent  to  damage  an  abntting  owner's  means 
r>f  ingress  and  egress,  would  be  required  to  re- 
move them,  even  thoagb  planted  with  the  pas- 
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Blve  conaent  of  the  city  aathoritleB  or  even  by 
its  permission. 

[Ed.  Note. — For  other  cases,  aee  Municipal 
^■^rations,  Cent  Dig.  |  1445;  Dec.  Dig.  | 

Appeal  .from  Superior  Court,  San  Diego 
Gonnty;  W.  A.  Sloane,  Judge. 

Action  by  WlUiam  Hnmpbrey  against  E. 
B.  Dnnnells.  From  a  Judgment  of  nonsuit, 
plaintiff  appeals.  Reveraed. 

Wm.  Humpbrey,  of  San  Diego,  In  pro.  per. 
Bngene  Dan^,  of  San  Di^,  for  respondent 

JAMES,  J.  Plaintiff  brought  tUs  acUon 
to  compel  defendant  to  abate  an  alleged 
nuisance  and  for  damages.  The  trial  court 
granted  a  motion  for  Judgment  of  nonsuit, 
and  plaintiff  has  appealed. 

The  facts  constltntlng  the  cause  of  action 
>  set  out  In  plaintiff's  complaint  were  fully 
sustained  by  the  evidence.  It  appears  tlmt 
plaintiff  and  defendant  are  the  owners  of 
property  abutting  upon  that  portion  of  Third 
street,  the  same  being  a  public  street  In  the 
city  of  San  "Oiego,  lying  between  Redwood 
and  Quince  streets.  Third  street  extends 
noi-th  and  south  and  It  Is  Intersected  at  right 
angles  from  the  west  by  Redwood  and  Quince 
streets;  Redwood  street  being  at  the  nortli. 
The  distance  between  Redwood  and  Quince 
streets  is  300  feet  Defendant's  property  is 
located  on  the  west  side  of  Third  street  and 
extends  from  the  comer  of  Redwood  street 
south  150  feet  Plaintiff  Is  the  owner  of  the 
SO  feet  immediately  adjoining  defendant's 
property  at  the  south,  upon  which  there  Is 
a  modem  residence  building.  Plaintiff  also 
Is  the  owner  of  the  ground  immediately  op- 
posite that  of  defendant  and  extending  from 
the  comer  of  Third  and  Redwood  streets  100 
feet  south  on  Third  street.  Third  street,  be- 
tween Quince  and  Redwood  streets.  Is  ad- 
mitted to  be  a  public  street,  but  the  same  has 
never  been  graded  by  the  municipality,  and 
at  Its  Junction  with  Redwood  street  a  fence 
has  been  placed  by  the  city  to  prevent  vehicles 
from  entering  Third  street  toward  the  south. 
Third  street  is  80  feet  in  width,  but  the 
ground  from  Quince  street  northerly  toward 
Redwood,  for  a  large  portion  of  ita  width, 
foils  away  in  a  sharp  declivity  which  forms 
a  deep  canyon  at  the  east  Prom  a  point 
opposite  the  line  divldii«  the  property  of 
defendant  from  plaintiff,  the  canyon  or  de- 
clivity bears  toward  the  east,  and  the  groond 
constitnting  Tlilrd  street  from  that  point 
north  to  Redwood  street  is  comparatively 
level.  £»efendant'B  property  fronts  also  upon 
Redwood  street,  which  is  a  graded,  traveled 
street  and  which  furnishes  him  means  of  ac- 
cess and  egress  at  the  north  line  of  bis  prop- 
erty. Commencing  abont  12  years  ago,  from 
time  to  time,  defendant  planted  trees  In 
Third  street  across  almost  the  entire  width 
thereof  and  for  the  fall  tengtb  of  the  150 
feet  along  and  opposite  his  property.  These 


trees  were  so  located  and  grew  to  such 
a  size  as  to  make  that  portion  of  Third 
street  impassable  to  vehicles.  Abont  27  or  SO 
feet  of  the  width  of  Third  street  from  Quince 
northerly  to  plaintiff's  50-foot  lot  Is  passable 
and  bad  been  used  as  a  driveway,  but  the 
location  of  the  trees  planted  by  defendant 
has  made  It  extremely  difficult  If  not  Impos- 
sible, for  vehicles  to  turn  about  at  the  point 
where  such  drive  ends.  Further,  the  trees 
prevent  free  passage  for  vehicles  to  plaintiff's 
100-foot  lot  on  the  opposite  side  of  Third 
street  It  was  shown  by  the  evidence  that 
plaintiff  could  bave  leased  his  100-foot  lot 
for  a  term  of  years  at  $15  per  month,  pro- 
viding the  trees  were  removed,  and  that 
plaintiff  was  compelled  to  accept  at  least  $5 
less  per  month  as  rental  for  the  use  of  the 
bouse  on  the  50-foot  lot  than  he  would  re- 
ceive were  the  obetenctlon  caused  by  the  trees 
removed. 

The  foregoing  statement  shows.  In  sub- 
stance, the  undisputed  evidence  as  It  was 
submitted  to  the  trial  court  upon  the  motion 
for  Judgment  of  nonsuit,  except  that  there 
was  introduced,  by  way  of  documentary  evi- 
dence, an  ordinance  of  the  city  of  San  Diego 
affecting  the  planting  of  trees  on  the  public 
streets.  This  ordinance  was  one  designed  to 
provide  for  the  planting  of  trees  along  side- 
walk lines,  but  not  in  the  street  way  proper. 
Its  provl-jlons  were  specific  in  that  respect 
as  It  directed  that  on  streets  with  10-foot 
sidewalks  trees  should  be  planted  8^  feet 
from  the  property  line;  on  streets  with  12- 
foot  sidewalks  such  trees  should  be  planted 
10  feet  from  the  property  line,  et  cetera.  It 
also  contained  a  provision  declaring  that  It 
should  be  unlawful  "to  cut  girdle,  or  muti- 
late, or  In  any  manner  damage  or  Injure,  any 
tree  or  trees  planted  In  any  of  the  streets 
of  the  city  of  San  Dlego,  provided  that  noHk- 
ing  herein  contained  shall  prevent  the  ownet 
or  agent  of  the  property  in  front  of  which 
such  trees  are  planted  from  properly  trim- 
ming such  trees."  A  praialty  was  fixed  for 
the  violation  of  this  latter  lOOTision,  The 
freeholders*  charter,  under  which  the  gov- 
ernment of  the  dty  of  San  Dlego  Is  carried 
on,  contains  a  provision  that  the  common 
council  shall  have  authority  to  relate  and 
control  the  use  of  street)^  ddewalks,  and 
highways  and  prevent  encroadimaits  upon 
the  same,  and  to  declare  what  shall  consUtote 
a  nuisance  and  provide  for  the  abatement  or 
removal  thereoL  The  judgmokt  of  nonsuit 
as  entered  contained  the  following  recital: 
"The  plaintiff  having  rested  his  case,  there- 
upon the  defendant  moved  that  a  nongoit  be 
granted  hmln  on  the  ground  that  the  [dain- 
tlff  had  not  established  a  cause  of  action 
against  the  defendant,  and  that  it  affirma- 
tively appeared  from  plaintiff's  testimony 
that  by  virtue  of  the  provisions  of  the  city 
charter  and  of  the  (dty  ordinances  of  the  dty 
of  San  Diego,  CaL,  the  defendant  did  not 
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bare  the  legal  rlgbt  to  abate  tbe  alleged  nnls- 
aiiee  complained  of  or  to  temoTe  tbe  trees 
mentioned  In  plalntUTs  complaint  And  said 
motion  liaTliig  been  argued  by  oonnael  and 
submitted  to  the  court  for  consideration  and 
decision,  tbe  motion  of  said  def^dant  was 
tbls  day  granted  by  tbe  court"  Tbe  view  ap- 
parently taken  by  the  trial  judge,  and  which 
is  urged  Id  the  brief  of  respondent  filed  here- 
in, was  that  tbe  trees  planted  by  defendant 
in  the  public  street  could  not  constitute  a 
nuisance  under  the  provisions  of  the  city 
charter,  unless  so  declared  to  be  by  tbe  com- 
mon council,  and  that  tbe  ordinance  referred 
to  was  designed  to  protect  all  trees  wherever 
they  might  be  planted  In  a  public  highway. 

[1]  It  cannot  be  said  that  the  provisions  of 
the  city  charter,  vesting  authority  in  the 
common  council  to  declare  what  may  consti- 
tute a  nuisance  and  to  abate  the  same,  take 
away  from  any  citizen  the  right  to  proceed 
to  have  a  thing  which  may  constitute  in  fact 
a  private  nuisance  abated,  notwithstanding 
that  tbe  common  council  has  never  taken 
cognizance  of  It  as  such.  In  no  wise  can  it 
be  said  that  the  provisions  of  section  u^l. 
Code  of  Civil  Procedure,  in  the  rights  there 
conferred,  are  thus  affected  or  abrogated. 
This  section  provides  In  part  as  follows:  "An 
action  may  be  brought  by  any  person  whose 
property  is  injuriously  aCFected,  or  whose 
personal  eujoyment  is  lessened  by  a  nuis- 
ance, as  the  same  la  defined  In  section  thir- 
ty-four hundred  and  seventy-Dine  of  the 
Civil  Code,  and  by  the  judgment  In  such 
action  the  Duisance  may  be  enjoined  or 
abated  as  well  as  damages  recovered  there- 
for," By  section  3479,  Civil  Code,  a  nuisance 
is  defined  to  be:  "Anything  which  is  in- 
jurious to  health,  or  ts  indecent  or  ofiTenslve 
to  the  senses,  or  an  obstruction  to  the  free 
use  of  property,  so  as  to  interfere  with  the 
comfortable  enjoyment  of  life  or  property, 
or  unlawfully  obstructs  the  free  passage  or 
use,  in  tbe  customary  manner,  of  any  navi- 
gable lake,  or  river,  bay,  stream,  canal,  or 
basin,  or  any  public  park,  agoare,  street,  or 
highway." 

[2, 1]  As  we  read  the  provisions  of  the  tits 
ordinance  affecting  the  matter  of  the  plant- 
log  or  removal  of  shade  trees  along  public 
streetB,  we  conclude  that  such  provisions  were 
designed  to  regulate  the  planting  and  removal 
of  such  trees  only  where  planted  along  side- 
walk lines;  and,  even  though  tbe  effect  of 
the  ordinance  should  be  extended  and  be  said 
to  apply  to  trees  planted  in  that  portion  of 
a  street  designed  for  the  passage  of  vehicles, 
sorely  It  must  be  that  tbe  city  council  would 
be  without  power  to  legalise  the  location  of 
such  trees  where  they  are  of  sufficient  stee 
and  number  as  to  affect  an  abutting  property 
owner  and  damage  his  means  of  ingress  and 
egress.  The  r^ht  of  ingress  and  egress  is  a 
right  of  properly  which  the  abutting  owner 
la  entitled  to  be  protected  in,  and  even  against 
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encroachments  created  by  a  munlclinUty.  A 
violation  of  this  right  by  obstruction  creates 
a  private  nuisance  for  the  abatement  of  which 
and  for  damages  an  Individual  is  oitltled  to 
sue.  Schaufele  v.  Doyle  et  al.,  86  C&L  107. 
24  Pac.  834;  Fisher  v.  Zumwalt  128  Oal. 
403,  61  Pac.  82;  Llud  v.  City  of  San  Luis 
Obispo,  109  Cal.  340,  42  Pac.  437.  Tbe  trees 
planted  by  defendant,  and  which  olistructed 
the  use  of  the  street  In  the  manner  com- 
pEalDed  of  by  plaintiff,  may  have  been  plant- 
ed with  the  passive  consent  of  the  city  au- 
thorities, but,  as  we  have  noted,  any  permis- 
sion BO  obtained  to  plant  the  trees,  whether 
of  an  active  or  passive  sort,  could  fiirnish  no 
protection  to  defendant  where  the  result  of 
his  act  was  to  injuriously  affect  the  right  of 
ingress  or  egress  which  plaintiff  was  entitled 
to  eujoy.  The  case  of  Vanderburst  v.  Tholcke, 
113  Cal.  147,  45  Pac.  266,  35  U  R.  A.  267, 
cited  by  respondent,  does  not  conflict  with 
the  conclusions  herein  expressed.  That  was 
an  action  brought  by  an  Individual  to  enjoin 
the  authorities  of  Salinas  City  from  cutting 
down  and  removing  as  a  nuisance  certain 
shade  trees  growing  along  the  sidewalk  in 
front  of  plaintlfTs  premises ;  the  court  hold- 
ing that  the  city  had  the  right,  under  Its 
charter,  to  cause  tbe  removal  of  trees  If  they 
were  deemed  to  be  an  obstruction  to  public 
travel  and  as  a  nuisance,  aud  that  an  action 
by  the  property  owner  could  not  be  main- 
tained for  that  cause.  The  trees  of  which 
IJlalutiff  complains  were  planted  by  defend- 
ant, watered,  aud  maintained  by  him.  De- 
fendant was  the  active  cause,  not  only  In 
creating  tbe  obstruction  complained  of,  but 
in  preserving  It  and  making  it  even  more  ef- 
fective as  a  complete  obstruction  to  the 
street 

For  the  reasons  stated,  we  think  the  judg- 
ment of  nonsuit  should  not  have  been  en- 
tered. 

The  Judgment  Is  reversed. 

We  concur:  ALLEN,  P.  J.;  SHAW,  J. 


STOREY  r.  MUELLER.    (Oiv.  1,138.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Feb.  24,  1013.) 

1.  Justices  of  the  Peace  (|  127*)— OPEniKO 
OB  Vacatino  Default. 

A  lustice  of  the  peace  conld  not  set  aside 
a  defaiut  judgment  for  plaintiff  on  the  ground 
of  defendant's  excusable  neglect,  where  tbe 
notice  of  motion  and  the  affidavit  In  support 
thereof  based  tbe  motion  on  the  ground  that 
defendant's  time  for  answering  had  not  ex- 
pired when  the  judgment  was  entered. 

[Ed.  Note.— For  other  cases,  see  Justices  (rf 
the  Peace.  Cent  Dig.  1  401;  Dec.  Dig.  |  127.'] 

2.  Justices  or  the  Peace  (|  127*)— Opehino 
OB  Vacatiito  Detault. 

A  justice's  court  has  no  jurisdiction  to  set 
aside  a  default  judKment  for  plaintiff  on  the 
ground  that  defendant's  time  for  answering 
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had  not  expired  when  the  jadgment  was  en- 
tered. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  S  401;  Dec.  Dig.  1 127.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  E^randsco;  George  A.  Star- 
tevaut,  Judge. 

Action  by  I.  Holgate  Storey  against  Henry 
Mueller.  From  a  Judgment  of  the  Superior 
Court,  reversing  and  annulling  an  order  of 
the  Justice's  Coart,  setting  aside  a  default 
Judgment  for  plaintiff,  defmdant  appeals. 
Affirmed. 

L.  S.  Mdsted,  of  San  Francisco,  for  appel- 
lant J.  R.  Prlngle,  of  San  Francisco,  for 
respondent. 

MURPHET,  Judge  Pro  Tem.  Appeal  from 
the  Judgment  of  the  superior  court  of  the 
dty  and  county  of  San  Francisco  revers- 
ing and  annulling  an  order  of  the  Justice's 
court  of  said  city  and  county,  wherein  the 
Justice  of  the  peace  set  aside  a  default 
Judgment  theretofore  made  and  entered  by 
blm  in  favor  of  the  plaintiff  and  against  the 
defendant  Upon  the  face  of  the  record  the 
Judgment  in  the  Justice's  court  was  regularly 
and  properly  entered.  Subsequently  defend- 
ant noticed  a  motion  to  set  aside  said  Judg- 
ment for  bearing  on  the  7th  day  of  October, 
1911,  concededly  the  tenth  day  after  he  had 
knowledge  of  the  entry  of  said  Judgment, 
and  based  his  motion  upon  the  ground  that 
"defNidant'a  time  for  answering  had  not 
elapsed  wboi  said  Judgment  was  entered.** 
In  support  of  this  motion  an  affidavit  of  de- 
fendant was  filed,  reciting  that  the  summons 
had  been  served  upon  bim  on  the  day 
of  September  and  not  on  the  2l8t,  as  al- 
leged In  the  affidavit  of  service,  and  there- 
fore ttut  the  default  and  Jndgmoit  entered 
on  the  27th  was  premature.  By  atipulaUon 
of  counsel  the  bearing  of  the  motion  was 
continued  from  tbe  7th  to  the  11th  day  of 
October  "or  as  soon  as  counsel  can  be  heard," 
and  it  was  further  stipulated  that  "said 
continuance  will  in  no  way  prejudice  de- 
fendant's right  to  make  said  motion  and 
does  not  in  any  way  constitute  a  waiver  of 
any  rights  of  d^endant  thereunder."  The 
bearing  of  the  moUon  actually  took  place 
on  tlie  IStb  day  of  October,  the  record  no- 
where disclosing  Just  when,  if  ever,  tbe  mo- 
tion was  made,  the  court  and  counsel  pro- 
ceeding on  tbe  nUstakm  theory,  frequently 
indulged  In,  that  a  motion  noticed  Is  a  mo- 
tion made,  and  the  following  entry  aivears 
in  tbe  Justice's  docket:  "The  court  rendered 
Judgmratt  on  October  13,  ISll,  in  setting  the 
default  against  the  defendant  Henry  Mueller 
aside.'*  Subsequently  on  the  20th  day  of 
October,  1911,  the  court  made  the  following 
order:  "Qood  cause  appearing  therefor,  it 
is  hweby  ordered  that  the  default  of  tbe 
above-named  d^endant  heretofore  entered 
in  tbe  abov»«ntltled  action  be  and  tbe  same 
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is  hereby  set  aside,  and  the  Judgment  en- 
tered against  said  defendant  by  reason  of 
such  default  vacated.  •  •  *  This  order 
is  made  on  the  ground  of  defendant's  ex- 
cusable neglect" 

[1]  The  respondent's  contention  is  that  the 
Judgment  of  the  superior  court  reversing 
and  annulling  this  order,  must  be  affirmed 
upon  the  ground  that  the  action  of  the  Jus- 
tice of  the  peace  was  In  excess  of  bis  Juris- 
diction; and  we  are  of  the  opinion  that  this 
contention  should  be  sustained. 

The  ground  upon  which  the  motion  was 
granted  was  not  responsive  either  to  tbe  mo- 
tive noticed  or  to  the  affidavit  filed  in  sup- 
liort  thereof,  and  was  therefore  void,  as  the 
plalntUf  was  not  called  upon  to  defend  the 
action  of  the  court  against  objections  that 
were  not  made.  McDonald  v.  California 
Timber  Co.,  151  Cal.  159,  90  Pac.  548;  Oouid 
V.  Moss,  168  GaL  648,  111  Pac  92S. 

[2]  We  are  satisfied  that  upon  the  motion 
noticed  the  court  had  no  poww  to  set  aside 
the  default  Judgment  In  llie  case  of  Winter 
V.  Fttzpatrlck,  35  Cal.  269,  a  case  wherein 
the  statutory  time  bad  not  elapsed  between 
the  service  of  summons  and  the  rendition  of 
the  Judgment  the  Supreme  Court  says:  "In 
making  the  order  of  the  10th  of  February, 
vacating  and  setting  aside  the  Judgment  on 
the  24th  of  January"  (the  complaint  having 
been  filed  on  tlie  2l8t  of  January),  "tbe  Jus- 
tice of  the  peace  acted  without  Jurisdiction. 
Inferior  courts  cannot  go  beyond  the  author 
Ity  conferred  ni>on  than  by  tbe  statute  un- 
der which  they  act  Tliey  can  assume  no 
power  by  Implication,  but  most  keep  wlttabt 
tbe  power  expressly  givm.  N^tb^  tbe 
Practice  Act  nor  tbe  statute  in  relati<Hi  to 
Justices'  courts  In  the  dty  and  county  of 
San  Francisco  anthoriKes  a  review  by  the 
Justice  of  bla  own  Judgment  exc^  upon  mo- 
tlfm  for  a  new  trial."  The  action  (tf  the  dis- 
trict court  in  annulling  the  order  of  tbe  Jus- 
tice settbig  aside  the  Judgment  was  approv- 
ed. 

In  Simon  t.  Justice's  Goort,  127  GaL  45, 
09  Paa  290,  the  Supreme  Court,  commenting 
on  Wlntw  T.  FltspatridE,  supra,  says:  "The 
rule  thus  declared  has  never  been  since  ques- 
tioned and  has  bem  frequently  affirmed; 
and  80  far  as  the  question  here  Involved  is 
concerned  the  provisions  of  the  Code  of  Glvil 
Procedure  are  the  same  as  those  of  the  old 
Practice  Act"  In  the  case  last  dted  the 
question  nnder  consideration  was  as  to 
whether  the  answer  bad  beat  filed  in  time, 
and  the  court  further  says:  "If  the  motion 
made  in  the  Justice's  court  to  set  aside  tbe 
Judgment  was  based  upon  the  "mistake,  In- 
advertoice,  surprise  and  excusable  neglect' 
•  •  •  then  tbe  court  had  no  Jurisdiction, 
because  it  was  not  made  within  ten  days 
after  Judgment"  And  we  may  interject  the 
remark  here  that  in  the  case  at  bar  the  rec- 
ord does  not  disclose  the  exact  date  when 
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tbe  motion  was  made,  bat  Inferentially  It 
was  probably  made  after  tlie  ten  day  a  from 
tbe  entry  ot  the  Judgment,  and  tbere  la  no 
suggestion  that  It  was  made  upon  the  ground 
of  "excusable  neglect,"  etc.  "If  It  was  based 
npon  the  theory  that  the  answer  was  filed  on 
the  31st  day  of  August"  (concededly  wltbln 
the  statutory  time)  **thra  It  raised  very  seri- 
ous issues  of  both  law  and  fact,  which  the 
Justice's  court  had  no  Jurisdiction  to  deter- 
mine on  such  a  motion.  Whether  the  Judg- 
ment could  be  set  aside  by  a  court  of  equity 
on  a  bin  framed  for  that  purpose  is  a  ques- 
tion not  now  before  us.  We  think  the  orders 
reviewed  on  the  writ  should  have  been  va- 
cated by  the  superior  court." 

In  tbe  case  at  bar  the  order  was  vacated 
by  the  snpOTlor  court  and,  as  we  think,  prop- 
erly. 

The  Judgment  is  affirmed. 

We  concur:  LBNNON,  P.  J.;  HALL,  J. 


BOULDEN  T.  THOMPSON  et  aL 
iCHr,  1,246.) 

(District  Court  of  Appeal.  Second  District,  Cal- 
iforsia.    Feb.  21,  1913.    Rehearing  Denied 
by  Snpreme  Court  April  22,  1913.) 

1.  CouETs  (S  ©2*)— Opinions— "Dictum." 

A  statement  In  an  opinion  not  necessary 
to  tbe  decision  of  the  case  is  "dictum." 

[EU.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  S  33S :  Dec.  Dig.  |  92.* 

For  other  definitions,  see  Words  and  Phrases, 
TOL  3.  pp.  2051.  2002.1 

2.  Action  ({  48*) — Joinder  of  Cauaks  of  Ac- 
tion —  Contract  in  Tobt  —  "Claims"  — 
"Olaihs  Abisino  ovt  or  the  Same  Trakb- 
AcnoN." 

Under  Code  Civ.  Proc.  {  427.  ppovidinj 
that  the  plaintiff  may  unite  several  causes  of 
action  in  tbe  same  complaint  when  th6y  all 
arise  out  of  classes  of  action  enumerated  in  the 
first  seven  subdivisions,  and  that  "claims  aris- 
ing oat  of  tbe  same  transaction"  and  not  in- 
cluded within  any  one  of  the  subdivisions  may 
be  united,  the  word  "claims"  embraces  not  only 
such  as  are  based  upon  contract  but  also  those 
based  upon  tort;  and  a  claim  for  a  breach  of 
a  covenant  contained  in  a  lease,  a  claim  sound- 
ing in  tort  for  dnmRRea  in  taking  away  proper- 
ty owned  by  plaintiff,  and  a  claim  under  Civ. 
Code,  X  43,  for  threatening  the  lives  of  plain- 
tiff and  his  wife  durlnz  their  ejection  from  the 

E remises  arose  out  of  the  same  transaction,  and 
ence  were  properly  joined. 
fBId.  Note.— For  other  cases,  see  Action,  Cent. 
DiB.  H  450,  471,  490-510;  Dec.  Dig.  {  4a* 

For  other  defloitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1202-1211;   vol.  8.  p.  7604  ] 

Appeal  from  Superior  Court,  San  Diego 
County;  W.  R.  Guy,  Judge. 

Action  by  E.  W.  Boulden  against  H.  N. 
Thompson-  and  another!  Judgment  for  plain- 
tiff, and  defendants  apjieal.  Affirmed. 

E.  S.  Torrance,  of  San  Diego,  for  appel- 
lants. C.  N.  Andrews,  of  San  Diego,  for 
raspondent 

SHAW,  J.  Action  to  recover  damages  al- 
leged to  luve  been  sustained  by  reason  of 


the  wrongful  acts  of  defendants.  The  com- 
plaint Is  In  three  counts,  each  of  which  is 
stated  to  be  a  separate  cause  of  action.  De- 
fendants demurred  thereto,  alleging  as 
ground  therefor  that  several  causes  of  action 
had  been  Improperly  united  ther^.  Tlie 
demurrer  was  overruled,  whereupon  defend- 
ants answered,  and  upon  trial  the  court 
found:  "That  all  the  allegations  contained 
In  the  first  cause  of  action  are  true,  and  that, 
except  as  to  the  allegations  contained  in 
said  cause  of  action,  the  other  allegations 
of  the  complaint  are  untrue" — and  in  ac- 
cordance therewith  gave  Judgment  for  plain- 
tiff, from  which,  claiming  that  their  demur- 
rer was  improperly  overruled,  defendants  ap- 
peal upon  the  Judgment  roll. 

[1,2]  The  complaint  contains  much  evi- 
dentiary matter  which,  upon  any  theory  of 
the  case,  la  mere  surplusage.  The  flrat 
count,  as  we  construe  It,  alleges  a  cause  of 
action  based  upon  a  brea<A  of  covenant  con- 
tained In  a  lease  of  real  and  personal  prop* 
erty  made  by  defendants  to  plalutlfr:  it  being 
alleged  that  during  the  term  thereof  defend- 
ants wnmgfully  and  forcibly  ejected  plaintiff 
fnnn  the  leased  property,  to  hla  damage  In 
tbe  sum  of  $1,000.  The  second  count  states 
a  cause  of  action  sounding  In  tort ;  It  being 
alleged  that,  at  tbe  time  defendants  wrong- 
fully entered  upon  and  took  posseaston  of 
said  leased  property,  plaintiff  owned  and  had 
in  the  dwelling  house  certain  household  fur- 
niture and  other  personal  property,  of  which 
defendants  took  possession  and  refused  to  de- 
liver the  same  to  plaintiff,  to  his  damage  In 
tbe  sum  of  $1,000.  The  third  count  states 
a  cause  at  action  based  upon  section  43  of 
the  Civil  Code,  alleging  that  at  the  time  and 
in  the  unlawful  act  of  dispossessing  plalu- 
tlff,  and  as  a  part  of  the  acts  of  defendants 
In  ejecting  plaintiff  from  said  premises,  they 
swore  at  plaintiff  and  his  wife,  called  him 
vile  names,  threatened  his  life  and  that  of 
his  wife,  by  reason  whereof  plaintiff  was  put 
In  great  fear  and  caused  great  mental  worry 
and  pain  and  subjected  to  Insult,  by  reason 
whereof  he  sustained  damage  In  tbe  sum  of 
$1,000. 

The  contention  of  appellants  Is  that,  under 
the  provialoilS  of  section  427  of  the  Code  of 
Civil  Procedure,  a  cause  of  action  In  tort 
and  one  arising  upon  contract  cannot  be 
Joined  In  the  same  complaint  In  Stark  v. 
Wellman,  96  Cal.  400,  31  Pac.  259,  it  was 
expressly  held  that  section  427  of  the  Code 
of  Civil  Procedure,  as  It  then  stood,  did  not  - 
authorize  such  Joinder.  In  deciding  the  case, 
Commlssiouer  Temple  referred  to  the  fact 
that  the  Code  of  this  state  did  not  contain 
the  provision  which  prevails  In  some  states 
to  the  effect  that  causes  of  action  arising 
out  of  the  same  transaction  or  transactions 
connected  with  the  same  subject  of  action 
might  be  united,  "and,"  said  tbe  commis- 
sioner, "had  this  been  In  our  Code.  It  would 
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have  authorized  the  Joinder  of  the  causes  of 
action  In  tbis  case."  While  this  statement 
was  not  necessary  to  the  decision  of  the  case, 
and  Is  therefore  dictum,  nevertheless  It  la 
but  reasonable  to  assume  that  It  prompted 
the  action  taken  by  the  Legislature  In  1907 
whereby  the  identical  provision  referred  to 
by  the  learned  commissioner  was  added  to 
section  427,  as  subdlvlson  8  thereof.  It  Is 
as  follows:  "Claims  arising  out  of  the  same 
transaction  or  transactions  connected  with 
the  same  subject  of  action,  and  not  included 
within  one  of  the  foregoing  subdivisions  of 
this  section,"  may  be  united.  If  the  causes 
of  action  so  united  are  within  any  one  of  the 
first  seven  subdivisions  of  the  section,  they 
may,  by  reason  of  that  fact,  l>e  united.  If 
not  so  Included  (and  In  this  case  they  were 
not),  they  may  nevertheless  be  united  by 
virtue  of  subdivision  S,  If  they  arise  out  of 
the  same  transaction  or  transactions  con- 
nected with  the  same  subject  of  action.  Wg 
think  It  cleaxly -appears  from  tlw-  complaint 
that  the  alleged  clalms.didazia&Jmi-OX. trans- 
actions connected  with  the  subject  of  the  ac-_ 
tiou  (Corcoran  v.  Mannerlng,  10  App.  Dlv. 
516,  41  N.  T.  Supp.  1090:  Doyle  v.  Am. 
Wringer  Co.,  60  App.  Dlv.  525,  60  N.  T.  Supp. 
952),  which  was  the  breach  of  eestract  iit 
tbe.£oinmJtsslon  of  which  defendants  fnmmit. 


ted  the  torts  upon  which,  the  other  claims 
are  based, ,  The  word  "dalms"  as  here  used 
embraces  not  only  such  as  are  based  upon 
contracts,  but  includes  those  tmsed  upon  torts 
as  well.  Eagan  v.  New  York  Transp.  Co.  et 
al.,  39  Misc.  Rep.  Ill,  78  N.  Y.  Supp.  209. 

The  ruling  was  not  error,  and  the  Jadg- 
ment  la  therefore  affirmed. 

We  concnr:   ALLEN,  P.  J. ;  JABfSS,  J. 


TOWNSEND  V.  PARKER.  Justice  of  the 
Peace,  et  al.    (Civ.  1,168.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia. Feb.  25,  1913.  Rehearing  Denied 
by  Supreme  Court  April  25,  1913.) 

1.  Justices  of  the  Peace  (i  209*)— Cebtiq- 

BABI—JnOGMENT— MoniFICATION. 

Under  Code  Civ.  Proc.  S  663,  authorizing 
the  Bupe'rior  court  to  set  aside  and  vacate  its 
judgments  or  decrees  and  enter  another  and 
different  judgment,  where,  in  a  certiorari  pro- 
ceeding against  a  justice  of  the  peace  and  an- 
other, an  order  of  the  justice's  court  waa  af- 
firmed and  approved  with  costs  against  the  de- 
fendants, the  superior  court  did  not  err  in 
modifying  and  vacating  the  judgment  in  so 
far  88  costs  were  taxed  against  tbe  justice. 

[Ed.  Note.—For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  818-^;  Dec.  Dig.  J 
209.*] 

2.  Time  (f  10*)— Computation— Sunday, 

Under  Code  Civ.  Proc,  S  859,  authorizing 
a  justice's  court  to  relieve  parties  from  judg- 
ments by  default  taken  against  them  by  their 
mistake,  inadvertence,  surprise,  or  excusable 
neglect,  if  the  application  for  such  relief  is 
made  within  ten  days  after  notice  of  the  en- 
try of  the  judgment,  where  the  last  day  of  the 


ten  days  after  notice  of  the  entry  of  a  judg- 
ment was  Sunday,  application  for  relief  against 
the  default  bould  be  made  the  following  day. 

[Ed.  Note.— For  other  cases,  see  Time,  Cent. 
Dig.  |§  34r^2;  Dec.  Dig.  |  10.*] 

3.  Justices  or  thk  Peace  (|  127*)— Ofenino 
Default  —  Time  voa  GaAimsra  Apfuoa- 

TION. 

Where  a  motion  to  open  a  default  In  a 
justice's  court  was  made  within  ten  days  after 

Dotice  of  the  entry  of  the  judgment  as  re- 
quired by  Code  Civ.  Proc  |  839,  the  court  did 
not  lose  jurisdiction  of  the  application  by  con- 
tinuing the  hearing  beyond  die  ten  days,  on 
plaintiff's  application. 

[Ed.  Note.—For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  fi  401;  Dec.  Dig.  S  127.*] 

4.  Justices  of  the  Peace  (|  127*)— Open- 
ing Default  —  Entbt  of  JuDOMBnT  —  No- 
tice. 

Under  Code  Civ.  Proc.  S  1012,  providing 
that  service  by  mail  may  be  made  when  the 
person  making  the  service  and  the  person  on 
whom  it  is  to  be  made  reside  or  have  their  of- 
fices in  difTereut  places,  between  which  there 
is  a  regular  communication  bjr  mail,  an  affida- 
vit of  the  service  of  the  notice  of  entry  of  a 
justice's  judgment  by  mail,  which  did  not  show 
that  the  party  making  the  service  and  the  par- 
ty upon  whom  it  was  made  resided  or  had  of- 
fices in  different  places,  was  insufficient,  and  on 
an  application  to  open  the  default  could  not  be 
received  aa  evidence  of  the  date  of  service. 

[Ed,  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |  401;  Dec  Dig.  { 
127.*]  •■ 

6.  Justices  of  the  Peace  (i  127*)— Ofbnino 

Default— Evidence. 

On  an  application  in  justice's  court  to 
open  a  default,  where  defendant's  affidavit  that 
he  received  notice  of  the  entry  of  the  judgment 
within  ten  days  prior  to  the  application,  and 
that  be  had  no  knowledge  or  notice  of  such  en- 
try prior  to  that  date,  was  uncontradicted,  the 
court  properly  held  that  the  application  was 
made  in  time  and  granted  the  application. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  1  401;  Dec.  Dig.  1 127.*] 

6.  Fbocess  ($  68*)— Sbbvici— Efvegi  of  Sbo- 

ONo  Sebvice, 

A  second  service  of  process  does  not  waive 
the  first  service  nor  effect  a  shortening  of  tb« 
time  allowed  a  defendant  to  do  an  act  under 
the  law  applying  to  the  first  service. 

[Ed.  Note, — For  other  cases,  see  Procesp, 
Cent  Dig.  |  62;  Dec.  Dig.  8  68.*] 

7.  Certiobabi  (I  49*)—Retubn— Effect. 

The  return  to  a  writ  of  certiorari  consti- 
tutes  the  answer  as  well  as  the  evidence,  and 
the  recitals  in  the  petition  for  a  writ  were 
therefore  not  admitted  b^  the  respondent's 
failure  to  answer  the  petition, 

[Ed.  Note.—For  other  cases,  see  Certiorari, 
Cent  Dig.  g§  129,  130,  137,  147-149;  Dec.  Dig.- 
«  49.'] 

8.  Justices  of  the  Peace  ({  197*)— Mode  of 
Review— Geetiobabi, 

The  setting  aside  of  a  default  judgment  by 
a  justice's  court,  without  making  the  order  con- 
ditional upon  the  payment  of  costs  by  defend- 
ant, was  a  mere  error  o£  law,  not  jurisdic- 
tional, which  could  not  be  corrected  by  cer- 
tiorari. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Gent  Dig.  S{  768-771;  Dec  Dig.  | 
197.*] 

9.  Justices  of  the  Peace  (f  206*)— Bbtitbii 
— Cebtiftino  Evidence. 

In  the  return  to  a  writ  of  certiorari  to 
review  an  order  of  a  justice  of  the  peace  set- 
ting aside  a  default  judgment,  it  was  proper 


«For  otber  cases  we  same  topic  and  aectloo  NUUBER  la  Dec,  Dig.  ft  Am.  Dig.  Ksf-No,  Series  *  Sep'r  IndaxM 


Digitized  by 


Google 


OaL) 


TOWNSEND 


T.  PARKER 


767 


for  the  justice  to  certi^  the  evidence  taken  at 
the  hearing  on  controverted  JoriBdfctlonal  facts, 
since  it  is  the  oniveraal  rule  on  certiorari  tu 
determine  from  the  record  whether  the  inferior 
tribunal  exceeded  its  jurisdiction,  and  evidence 
de  hors  the  record  is  never  permitted. 

[Ed.  Note. — For  other  canes,  see  Justices  of 
the  Peace,  Cent  Dig.  fi§  793-799;  Dec.  Dig. 
S  205.*1 

Appeal  from  Superior  Court,  San  Joaqnln 
Coanty;  J.  A.  Plummer,  Judge. 

Certiorari  by  B.  F.  Townsond  against  A.  CX 
Parker,  as  Justice  ot  the  Peace  of  Stockton 
Township,  County  of  San  Joaquin,  ^nd  an- 
other. From  a  judgment  affirming  and  ap- 
proving an  order  of  the  justice's  court,  plain- 
tiff appeals.  Affirmed. 

A.  H.  Carpenter,  of  Stockton,  fior  appellant 
Ben  Berry  and  Gordon  A.  Stewart^  both  of 
Stockton,  for  respondents. 

MURPHEY,  Judge,  pro  tem.  This  Is  an 
appeal  from  a  judgment  of  the  superior  court 
of  the  county  of  San  Joaquin  on  certiorari, 
affirming  and  approving  an  order  of  the  jus- 
tice's court  of  Stockton  township,  made  on 
the  lltb  day  of  June,  1912,  wherein  the  said 
justice  of  the  peace  set  aside  a  judgment 
theretofore  matte  and  entered  by  him  on  the 
22d  day  of  December,  1911,  In  favor  of  plain- 
tiff and  against  the  defendant,  on  the  groand 
of  mistake,  iuadvertenee,  and  excusable  neg- 
lect The  record  Includes  also  an  appeal 
from  an  order  of  the  superior  court,  modify- 
ing its  Judgment  theretofore  made,  by  "va* 
eating  said  judgment  in  so  ta.T  as  costs  were 
taxed  against  the  defendant  A.  O.  Parker," 
who  was  the  justice  of  the  peace  and  one  of 
the  respondents  in  the  certiorari  proceedings. 

[11  In  passing  It  may  be  said  that  there 
Is  no  merit  In  this  appeal  last  mentioned. 
The  modiflcatiOB  was  to  a  portion  of  the 
Judgment  of  the  superior  court  from  which 
no  appeal  was  taken,  and  simply  determined 
that  the  costs  should  be  assessed  against  Ec- 
destoD,  the  real  party  in  Interest  in  the  liti- 
gation, and  relieving  the  justice  of  the  peace 
from  any  responsibility  on  that  account. 
This  procedure  Is  fully  warranted  by  law 
(Code  Civ.  Proc.  IS  G62  and  663;  Gibson  v. 
Hammang,  145  Cal.  454,  78  Pac.  953),  and 
we  are  satisfied  that  the  court  wisely  exer- 
dsed  its  discretion. 

The  facts  of  the  appeal  under  considera- 
tion are  as  follows;  The  appellant  recover- 
ed a  judgment  In  the  justice's  court  of  Stock- 
ton township  against  Edward  Eccleston  and 
F.  E.  Quail.  Suit  was  filed  December  11, 
1911,  and  summons  was  served  on  defendant 
Eccleston  on  December  13,  1911,  in  the  coun- 
ty of  Alameda.  Subsequently,  on  the  16th 
day  of  December,  1911,  while  In  Stockton  on 
business  connected  with  the  litigation,  de- 
fendant Eccleston  was,  on  leaving  the  office 
of  the  attorney  for  the  plaintiff,  again  served 
with  a  copy  of  the  summons  and  complaint 
originally  served  on  him  In  Alameda  county ; 
defendant,  however,  contending  that  he  knew 


nothing  of  this  service.  Aftet  the  expiration 
of  five  days  from  this  second  service,  to  wit 
on  the  22d  day  of  December,  1911,  a  default 
Judgment  was  rendered  against  defendant. 
On  the  23d  of  December  plaintiff,  according 
to  the  affidavit  of  one  Marrs.  mailed  a  copy 
of  the  Judgment  to  defendant  at  the  Hearst 
building,  San  Francisco;  defendant  Eccles- 
ton claiming,  however,  that  he  did  not  re- 
ceive any  notice  of  said  judgment  until  the 
28th  day  of  December,  1911,  when  he  did  re- 
ceive such  notice  through  the  mail.  On  Jan- 
uary 6,  1912,  defendant's  attorneys  filed  no- 
tice of  a  motion,  together  with  affidavits  in 
support  thereof,  to  vacate  and  set  aside  the 
judgment  of  December  22d,  and  noticed  the 
same  for  hearing  on  the  8th  day  of  January, 
1912.  The  motion  was  actually  heard  and 
allowed  on  the  10th  day  of  January,  1012, 
some  13  days  after  defendant  acknowledged 
receipt  of  notice  of  the  entry  of  judgment 
Under  these  circumstances,  the  appellant  con- 
tends that  the  justice  of  the  peace  had  no 
authority  to  grant  the  motion  to  vacate  (Code 
Civ.  Proc.  i  859),  more  than  ten  days  having 
elapsed. 

[2]  Conceding  that  defendant  had  notice  of 
the  entry  of  Judgment  on  the  28th  of  Decem- 
ber, the  ten-day  period  within  which  he  must 
move  expired  on  the  7th  day  of  January, 
1912;  but  as  that  day  fell  upon  Sunday, 
he  had  all  of  the  following  day  In  which  to 
move;  "as  Judgment  was  entered  on  the  20tli 
and  the  last  day  of  April  was  Sunday,  de- 
fendant had  until  May  1st  within  whldi  to 
make  his  application."  Spencer  v.  Branham, 
109  Oal.  336,  41  Pac.  1095. 

[3]  Respecting  the  time  when  the  motion 
was  noticed  and  heard,  we  find  the  following 
transcription  of  the  Justice's  docket  embod- 
ied In  the  return  to  the  certiorari  made  by 
the  Justice  of  the  peace  to  the  superior  court: 
"Notice  of  motion  to  set  aside  deftult  Judg- 
ment and  affidavits  filed  January  6,  1912. 
On  January  8,  1912,  Ben  Berry  and  Gordon 
A.  Stewart  Esqs.,  counsel  for  defendant  Ed- 
ward Eccleston,  appeared  in  court  at  the 
hour  of  10  o'clock  a.  m.  for  Uie  hearing  upon 
the  motion  to  vacate  and  set  aside  the  judg- 
ment of  -lefault  made  and  entered  herein; 
but  at  said  time  A.  H.  Carpenter,  Esq.,  In- 
formed the  court  that  it  would  be  Impossible 
for  him  to  take  the  matter  up  before  Janu- 
ary 10,  1912,  at  the  hour  of  9  o'clock  a.  m., 
and  thereupon  counsel  for  the  defendant  Ed- 
ward Eccleston  agreed  to  a  continuance  of 
motion  until  said  last-named  date  to  accom- 
modate plalntifTs  counsel,  and  the  hearing  of 
said  motion  was  regularly  continued  until 
January  10,  1912,  at  said  hour  of  9  o'clock 
a.  m."  From  an  inspection  of  this  record  it 
will  appear  that  the  defendant  did  move  on 
the  8th  day  of  January,  and  that  the  plain- 
tiff had  notide  of  his  intention  so  to  do  and 
requested  a  continuance  to  a  future  data 
If  the  defendant  was  within  the  ten  days' 
statutory  limitation  on  the  8th,  the  motion 
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was  made  In  dne  time,  and  the  conrt,  not- 
withstanding the  continuance,  had  Jurisdic- 
tion. In  Spencer  v.  Branham,  supra,  the 
court  says:  "If  the  motion  had  been  made, 
and  the  court  continued  the  hearing  for  ar- 
gument or  further  erldence,  it  would  not 
hare  lost  Jurisdiction,  for  In  such  a  case  the 
application  would  have  been  made  In  time." 
We  now  come  to  a  consideration  of  the  ques- 
tion as  to  whether  the  defendant  was  actual- 
ly within  the  time  on  the  8th  of  January; 
and,  In  the  determination  of  this  matter,  the 
reasoning  of  the  learned  Judge  of  the  trial 
court  seems  conclnslTe.   He  says: 

[4]  "Section  1012,  C.  C.  P.,  Is  as  follows: 
'Service  by  mall  may  be  made  when  the  per- 
son making  the  service  and  the  person  on 
whom  It  Is  to  be  made  reside  or  have  their 
offices  in  different  places  between  which 
there  Is  a  regular  communication  by  mail.' 
Section  1013  of  the  same  Code  provides  the 
manner  In  which  the  paper  constituting  the 
notice  must  be  inclosed  in  an  envelope,  ad- 
dressed, postage  prepaid,  etc. 

"The  affidavit  of  service  of  the  notice  of 
the  entry  of  Judgment  in  said  action  is  in 
the  following  words  and  figures:  'State  of 
Oalifornla,  County  of  San  Joaquiu — ss:  O. 
L.  Marrs,  being  duly  sworn,  says:  That  he 
is  a  citizen  of  the  United  States  and  a  resi- 
dent of  the  state  of  Oallfomia,  over  the 
age  of  21  years  and  not  a  party  to  or  inter- 
ested In  the  within  entitled  action ;  that  on 
the  23d  day  of  December,  1911,  he  served  the 
annexed  notice  of  the  entry  of  Judgment  on 
Efdward  Eccleston,  one  of  the  defendants 
therein  named,  by  depositing  a  full,  b*ue  and 
correct  copy  of  such  notice  in  the  United 
States  post  office  at  Stockton,  Oalifornla, 
duly  Inclosed  In  a  sealed  envelope  upon 
which  the  postage  was  fully  prepaid,  and 
which  said  envelope  containing  said  notice 
was  plainly  addressed  to  Edward  Eccleston, 
401-7  Hearst  Building,  San  rrandsco,  Cal- 
ifornia, which  was  the  said  defendant  Ejd- 
ward  Bccleaton's  last  known  residence  or 
place  of  business;  that  between  said  Stock- 
ton, California,  and  San  Francisco,  Califor- 
nia, there  is  a  regular  and  dally  communica- 
tion by  mall,  and  that  this  affidavit  Is  made 
for  and  on  behalf  of  the  plaintiff,  E.  F.  Town- 
send.   [Jurat]  O.  L.  Marrs.' 

"It  will  be  observed  that  this  affidavit  fails 
to  comply  with  the  provisions  of  section  1012 
of  the  Code  of  Civil  Procedure  hereinbefore 
quoted  In  that  It  fails  entirely  to  show  that 
the  party  ^laklng  the  service  and  the  party 
upon  whom  the  service  Is  to  be  made  reside 
or  have  their  residences  or  offices  in  differ- 
ent places.  This  is  one  of  the  prerequisites 
and  a  condition  which  must  exist  before  serv- 
ice by  mall  can  be  made,  and  the  affidavit  of 
such  service  must  plainly  and  distinctly  show 
such  Jurisdictional  fact. 

"In  the  case  of  Unforth  v.  White,  129  Oal. 
188  [61  Pac.  910],  our  Supreme  Court  says: 
'An.  affldavlt  of  service  of  notice  of  appeal 
must  show  a  strict  compliance  with,the  pro- 


vlsionB  of  the  statute,  otherwise  It  is  Insuffi- 
cient to  establish  the  fact  of  service,* — and. 
In  the  absence  of  sufficient  proof  of  the  fact 
of  service  of  the  notice,  the  appeal  must  be 
dismissed.  In  that  case,  as  in  this,  the  at- 
tempted service  was  by  mail,  and  the  conrt 
held  that  an  affidavit  of  service  by  mail  of 
the  notice  of  appeal  must  show  that  the  at- 
torneys for  the  aK>eIlant,  whose  duty  It  is 
to  make  the  service,  and  the  attorneys  for 
the  respondent,  upon  whom  It  Is  to  be  serv- 
ed, reside  In  different  places,  between  which 
there  Is  a  regular  communication  by  mall ; 
and  the  affidavit  of  service  by  mall  by  a  third 
person,  which  falls  to  show  the  residence  of 
the  attorn^  tot  the  aroellant,  Is  Insnffl- 
cient 

"In  the  case  of  Hogs  Back  Company  v. 
New  Basil  Co.,  63  Cal.  121,  the  court  held  an 
affidavit  similar  to  the  one  at  bar  insufficient. 

"Upon  this  affidavit  a  d^ault  was  entered, 
and  the  Supreme  Court  set  aside  the  default 
on  the  ground  that  there  was  no  proof  of  the 
service  of  said  amended  complaint  by  mail  as 
required  by  the  Codes. 

[fi]  "There  are  other  California  cases  to 
the  same  effect,  but  these  two  are  sufficient 
to  show  that  the  affidavit  filed  with  the  jus- 
tice's court,  purporting  to  show  service  of 
the  notice  of  the  entry  of  Judgment  in  the 
action  entitled  'E.  F.  Townsend  v.  Edward 
Eccleston  et  al.'  constituted  no  proof  of  serv- 
ice thereof,  and  was  not  such  an  affidavit  as 
the  Justice  of  the  peace  of  said  court  could 
consider  for  any  purpose.  This  being  true, 
the  question  arises.  When  did  the  defendant, 
Eccleston  in  fact  have  notice  or  receive  no- 
tice of  the  entry  of  the  default  Judgment 
hereinbefore  referred  to?  In  his  affidavit  on 
his  motion  to  set  aside  and  vacate  the  said 
default  Judgment,  the  defendant  swears  that 
he  received  the  notice  by  mall  on  the  28th 
day  of  December,  1911,  and  that  he  had  no 
knowledge  or  notice  of  the  entry  of  said  Judg- 
ment prior  to  said  date.  Whether  said  de- 
fendant did  or  did  not  In  fact  have  knowl- 
edge or  notice  of  the  entry  of  said  default 
Judgment  prior  to  said  date  cannot  be  con- 
sidered, because  there  is  no  other  testimony 
on  this  question  upon  which  either  the  court 
below  or  this  court  can  act,  and  being  the 
only  testimony  upon  this  question,  the  court 
must  conclude  that  notice  of  the  entry  of 
said  default  Judgment  was  received  and  had 
by  said  defendant  Eccleston  on  the  28th  day 
of  December,  1911. 

"Section  859  of  the  Code  of  Civil  Procedure 
provides  that  such  motion  must  be  made 
within  ten  days  after  notice  of  the  entry  of 
Judgment.   •    •  • 

[6]  "Tliat  the  second  service  of  summons 
upon  the  defendant  Eccleston  was  of  no  avail 
is  clearly  established  by  the  cases  of  Mayen- 
baum  V.  Murphy,  5  Nev.  383,  and  Itussell  v. 
MlUett  [20  Wash.  212]  55  Pac.  44,  as  soon 
as  that  fact  was  made  to  appear  In  a  proper 
proceeding  before  said  court.  A  second  serv- 
ice of  process  does  not  waire  the  first  serr* 
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Ice;  nor  can  a  second  service  of  process  ef- 
fect a  shortening  of  the  time  allowed  a  de- 
fendant under  the  law  spedtied  and  applying 
to  the  first  serTlc&" 

From  what  has  been  said,  we  have  no  hesi- 
tancy In  holding  that  the  Justice  of  the  peace 
bad  Jurisdiction  to  make  the  order  vacating 
the  judgment,  and  that  the  superior  court 
correctly  concluded  that  this  action  should 
be  sustained. 

[7]  Appellant  contends  for  an  entirely  dif- 
ferent statement  of  facts,  based  upon  the 
recitations  of  his  petition  for  the  writ  of 
^certiorari,  which  recitations,  he  maintains, 
became  adml^ons  by  reason  of  the  respond- 
ent's failure  to  answer  the  petition.  There 
is  no  merit  in  this  contention.  In  Stumpf  v. 
Board  of  Supervisors,  131  Cel.  63  Pac. 
063,  82  Am.  St.  Rep.  350,  the  court  says: 
"The  defendant  also  filed  an  answer  to  the 
petition  for  the  writ,  denying  the  allega- 
tions of  the  petition.  This  was  Irregular. 
The  return  to  the  writ  constitutes  the  an- 
swer as  well  as  the  evidence,  and  the  case 
is  heard  thereon  unlese  upon  motion  an  addi- 
tional and  amended  return  Is  made." , 

[t]  The  api>eUant  further  insists  that  the 
justice  of  the  peace  had  no  jurisdiction  to 
set  aside  said  judgment  without  making  said 
order  conditional  upon  the  payment  of  plalu- 
tUTs  costs.  This  question  Is  not  jurisdiction- 
al, and  no  case  cited  by  counsel  supports  his 
contention.  The  refusal  of  the  justice  to  Im- 
pose costs  as  a  condition  of  making  the  or- 
der vacating  the  judgment  was  an  error  of 
law  for  the  correction  of  which  the  writ  of 
certiorari  may  not  properly  be  invoked.  "The 
writ  of  review  cannot  be  used  to  correct  er- 
rors of  law  or  fact  committed  by  the  Inferi- 
or tribunal  within  the  limits  of  its  jurisdic- 
tion." Sherer  v.  Superior  Court,  96  Cal.  663. 
81  Pac.  665. 

[9]  In  the  retam  to  the  writ  the  justice 
of  the  peace  certified  to  the  superior  court 
certain  evidence  taken  at  the  hearing  to  de- 
termine the  controverted  facts  In  relation 
to  the  service  of  summons.  Appellant  q)eci- 
fles  the  certification  of  this  evidence  and 
the  consideration  of  ttie  same  by  the  auperl- 
or  court  as  error.  We  cannot  agree  with  this 
contention.  In  City  of  Los  Angeles  v.  Toung, 
118  Cal.  280,  60  Pac.  634.  62  Am.  St.  Rep. 
284,  the  Supreme  Court  of  this  state  said  sub- 
stantially that  It  Is  a  universal  rule  of  cer- 
tiorari to  detemdne  from  the  record  wheth- 
er the  inferior  tribunal,  court,  or  board  has 
exceeded  its  jurisdiction,  and  that  evidence 
de  bors  the  record  and  contradicting  it  la 
never  permitted.  After  stating  the  comm<Hi- 
law  rule,  the  court  concludes:  "If  the  juris- 
diction of  the  inferior  tribunal  depended  up- 
fm  a  question  of  fact,  that  fact  waa  never 
tried  de  novo  up<nt  its  merlta,  but  the  inquiry 
thereupon  was  limited  strictly  to  tiie  evi- 
dence upon  which  the  inferior  tribunal  act* 
«d."   In  the  case  at  bar  tbe  procedure  indl- 
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cated  by  the  language  above  set  out  was  lit- 
erally followed. 
The  judgment  is  affirmed. 

We  concur:  LBKNON,  P.  J.;  HALL,  3. 


BROWN  et  aL  V.  BATLIFF.   (Civ.  1,080.) 
(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Feb.  24,  1913.) 

1.  Watbbs  Ann  Wateb  GonasBB  (|  168%*)— 
Easements  fob  lasiGATioif  Ditchsb— Qui- 

ETIPrO  TiTLK — COUFLAIHT— SUFFICIENCT. 
A  complaint  in  a  suit  to  quiet  title  to  an 
easement  for  a  lateral  irrigation  ditch,  which 
allies  there  was  and  is  appurtenant  to  de- 
scribed lands  of  plaintiffB  a  water  ditch  con- 
structed to  carry  water  over  the  lands  for  irri- 
gation, wbicb  describes  the  way  of  the  ditch 
over  the  l^ds  of  defendant,  and  avers  that  the 
ditch  connects  with  the  main  canal  of  an  irri- 
gation company,  from  which  plaintiffB  have  the 
right  of  securing  water  for  irrigation,  and  that 
plaintiffs  possess  a  joint  easement  snd  right  of 
way  for  the  ditob  by  purchase  and  grant  over 
the  lands  of  defendant,  shows  that  plaintiffs 
claim  an  easement  for  a  specific  right  of  way 
in  the  maintenance  of  the  ditch,  and  It  is  im- 
material whether  the  particular  right  of  way 
was  acguired  through  a  specific  grant  or  a  par- 
ticular location  under  a  general  grant. 

[fid.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  IHg.  1  189;  Dec  Dig.  S 
158^*] 

2.  PIJL&.OINO  (i  403*) — CoMPLAiHT— Detects 
—Cubing  by  Answee. 

The  defect  in  the  complaint  in  a  suit  to 
quiet  title  to  an  easement  for  ao  irrigation 
ditch  arising  from  the  ftillure  to  state  whether 
plaintiff  relies  on  a  grant  of  a  specific  right  of 
way  or  on  a  right  of  way  located  under  a  gener- 
al grant  Is  cured  by  answer  denying  every  issue 
tendered  and  admitting  the  right  way  tat 
a  ditch,  and  merely  setting  up  the  objection 
that  the  location  of  the  ditch  is  not  over  a  way 
designated  by  defendant,  and  that  the  way  of 
the  ditch  is  more  disadvantageous  to  him  than 
a  different  location  equally  valuable  to  plaintiff 
would  be. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1343-1347 ;  Dec  Dig.  S  403.»] 

3.  PlBADINO   ({  403*)— GOUFLAINT— Ebbonk- 

ous  RtJLiNa  on  Dewdbbxb  —  Cubing  bt 
Answeb. 

The  error  in  overruling  a  demurrer  to  a 
complaint  which  is  defective  because  uncertain 
is  cured  by  an  answer  raising  issues  involving 
the  questions  in  the  case. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §§  1343-1347;  Dec.  Dig.  8  403.*] 

4.  Watebs  AND  Wateb  Gousses  (|  168^*)— 
Ibbioatioh  Ditohbs— Surr  to  Quiet  I^tlb 
— Iichatbbial  Findings. 

Where,  in  a  suit  to  quiet  title  to  an  ease- 
ment for  a  right  of  way  for  an  irrigation  ditch, 
the  issue  was  whether  the  ditch  had  been  lo- 
cated and  established  by  a  fonner  owner  of  the 
servient  estate,  and  there  was  evidence  of  his 
acts  showing  an  intention  to  designate  a  sp'ecific 
route  for  the  ditch,  which  was  constructed 
thereon,  a  finding  that  the  fonner  owner  when 
locating  the  line  of  the  ditch  caused  the  same 
to  be  surveyed  is  immaterial  and  may  be  dis- 
regarded as  surplusage,  so  that  Its  nonsupport 
in  the  evidence  is  immaterial. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
mter^  Courses,  Cent  Dig.  |  189;  Dec  Dig.  | 
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5.  EABBHEHTa  (|  48*)  —  WAT  —  ESTABLISH- 
USNT. 

Where  an  nnloeated  right  of  way  la  grant- 
ed or  reserved,  the  owaer  of  the  eerrient  estate 
may,  in  the  firat  inBtance,  deaignate  a  reaBona- 
ble  wa;;  and,  where  he  fails  to  do  so,  the  own- 
er of  the  domioant  estate  may  deaignate  it 

[Ed.  Note. — For  other  cases,  see  Eaaementa, 
Cent  Dig.  §8  103-107;  I>ec  Dig.  $  48.*] 

6.  Watbbh  AMD  Watte  Coubbes  (8  168%*)— 
ibbioation  diiohb8  —  establibiuient  ~ 

Evidence. 

Evidence  held  to  warrant  a  finding  that 
the  owner  of  the  servient  estate  over  which  an 
unlocated  right  of  way  for  an  irrigation  ditch 
was  granted  located  the  line  of  the  ditch  which 
was  constracted  thereon. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  I  189;  Dec  Dig.  { 
158%.*} 

7.  Watkrs  and  Watbr  C0CB8BS  <8  156*)  — 
IjOcation  or  Right  of  Wat— Effiot. 

Where  a  right  of  way  for  an  irrigation 
ditch  Is  located  and  estabusbed,  it  becomes  a 
permanent  way,  and  neither  party  may  change 
the  location  without  the  consent  of  the  other, 
and  a  way  whether  actually  located  by  the  ownr 
er  of  the  servient  estate  or  located  by  oae  and 
acquiescence  is  the  way  to  which  the  owner  <tf 
the  dominant  estate  is  entitled. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  §8  158,  174r-183; 
Dec.  Dig.  8  156.*] 

8.  WATEB8  AND  WATER  COURSES  <|  168%*)— 

Ibbigatioh  Ditches—Rioht  of  Wat— Lo- 
cation—Evidence. 

In  a  suit  to  quiet  title  to  a  right  of  way 
for  an  irrigation  ditch,  evidence  held  to  support 
a  finding  that  the  ditch  as  maintained  was  suf- 
ficient and  practical,  and  imposed  no  greater 
servitude  on  the  servient  estate  than  was  re- 
quired. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  8  189:  Dec  Dig.  fi 
li8%.*] 

9.  Appeal  and  Sbeob  <8  1011*)— Findiko*— 
conclubiteness. 

A  finding  on  conflicting  evidence  is  blndb^ 
on  the  court  on  appeal. 

[E^.  Mote.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8S  3983-3989;  Dec  Dig.  S 
1011.^] 

10.  Easeuents  (8  68*)  —  Repairs  and  Iu- 
provehbnts— Bights  of  Owhxb  of  Seeti- 

bnt  Estate. 

The  owner  of  the  servient  estate  may  make 
repairs  and  improvements  in  the  easement  with- 
out changing  its  character,  or  affecting  its  sub- 
stance. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  88  117-119 ;  Dec  Dig.  8  53.*] 

11.  Eabeicbnts  (8  61*)— Rights  of  SsBviEnT 
Owners— Eqditabu  Reuif. 

Where  an  actual  exercise  of  an  easement 
for  a  right  of  way  shows  that  the  servient  es- 
tate suffers,  unnecessarily  great  or  irreparable 
injury,  equity '  may,  in  a  proper  proceeding, 
make  such  changes  in  the  manner  of  the  exer- 
cise of  the  easement  as  will  conserve  Us  estate 
and  protect  the  owner  of  the  easement 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  88  102,  130-144.  148;  Dec.  Dig.  | 


12.  Evidence  (S  471*)— Opinion  Evidence— 
Conclusion  of  Witness. 

A  question  to  a  witness,  who  was  a  sales- 
man in  the  employ  of  a  corporation  when  it 
constructed  an  irrigation  ditch,  whether  it  was 
the  intention  of  the  ofiBcers  of  the  corporation 
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to  permanently  locate  the  ditch,  was  objection- 
able as  calling  for  Un  conclusion  of  tub  wit- 
ness. 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Cent  Dig.  SI  2149-2185;  Dec  Dig.  |  47L*] 

13.  Waters  and  Watib  Goitbseb  (f  166*)  — 
Right  of  Wat  for  Ibbigation  Ditobes— 
LocATio  N— Changes. 

Where  a  right  of  way  for  an  Irrigation 
ditch  was  located  by  the  owner  of  the  servient 
estate  or  established  by  usage,  the  owner  of  the 
servient  estate  could  not  justify  a  destruction 
of  the  ditch  on  the  ground  that  a  mistake  was 
made  In  locating  it,  or  that  it  was  located  on 
the  part  of  his  land  which  made  the  servitude 
more  burdensome  than  was  necessary. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  IS  168,  174-188; 
Dec  Dig.  8  156.*] 

14.  Witnesses  (8  236*)— Exaidnation- In- 
definite Questions. 

On  the  issue  whether  another  route  for  an 
irrigation  ditch  would  be  less  burdensome  to 
the  servient  estate  than  the  route  established, 
questions  to  a  former  owner  of  the  servient  es- 
tate whether  he  ever  bad  any  trouble  with  the 
water  from  the  ditch  were  indefinite  as  to  mean- 
ing and  scope  and  property  excluded. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  88  817-«26;  Dec  Dig.  |  286.*] 

16.  Appeal  and  Hbrob  ff  1067*)- Harmless 

Ebbor  —  Erroneous  Exclusion  of  Evi- 
dence. 

The  error,  if  any,  in  excluding  evidence  of 
a  fact  established  by  other  evidence,  is  not  prej- 
udicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8|  4194-4199,  ^06;  Dec 
Dig.  S  1057.*] 

10.  Waters  and  Water  Courses  rt  166*)  — 
Right  op  Wat  for  Irrigation  Ditches- 
Consent  TO  Change  of  LooatioR  —  Au- 

THOBITT. 

The  consent  of  an  irrigation  company  con- 
tracting to  furnish  the  lands  of  another  with 
water  for  irrigation  to  a  change  in  the  location 
of  a  right  of  way  over  the  land  of  a  third  per- 
son for  an  irrigation  ditch  appurtenant  to  the 
lands  to  be  irrigated  is  without  legal  effect 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  88  158,  174-188; 
Dec.  Dig.  8  iSe.*] 

Ai^eal  from  SBporlor  Coatt,  Kings  Cobb- 
tj;  John  O.  Covert,  Jadg& 

Action  by  D.  B.  Brown  and  otbers  against 
O.  S.  Ratiur.  From  a  Ju^ment  for  plalntUfs, 
and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.  Afflnued. 

H.  Scott  Jacobs,  of  Hanford,  for  appelant 
Bobert  W.  Miller,  of  Hanford,  for  respond- 
ents. 

HART,  3.  Tbis  action  Involves  a  contro- 
versy over  an  easement  In  certain  of  the 
lands  of  the  defendant  for  the  maintenance 
of  a  lateral  water  ditch  over  and  throngh 
said  lands.  It  is  conceded  that  the  plaintiffs 
are  entitled  to  a  right  of  way  over  the  de- 
fendant's lands  for  the  maintenance  of  a 
water  ditch,  but  the  dispute  Is  the  outgrowth 
of  an  attempt  upon  the  part  of  the  defendant 
to  change  the  route  or  course  of  said  ditch 
over  his  lands;  it  being  the  claim  of  the 
plaintiffs  that  a  way  for  the  purposes  of  the 
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ditch  bad  been  preTioosly  located  and  estab- 
lished. The  principal  relief  prayed  for  by 
the  complaint  is  for  a  decree  qnletlng  the 
title  of  the  plaintiffs  to  an  easement  for  the 
use  of  said  ditch  In  that  particular  part  of 
the  defendant's  lands  over  and  through  which 
the  route  or  line  of  the  ditch  now  mns.  The 
^aintlffs  were  awarded  Judgment,  from 
which  and  the  order  denying  blm  a  new  trial 
the  defendant  prosecutes  these  appeals. 

The  Judgment  and  the  order  are  assailed 
upon  the  following  grounds:  <1)  That  the 
second  amended  complaint  Is  obnoxious  to 
the  objections  pointed  out  by  the  special  de- 
murrer; that  certain  findings  are  without 
sufficient  support  from  the  evidence;  (?)  that 
the  court  erroneously  ruled  against  the  ad- 
mission of  certain  evidence  proposed  by  the 
defradant  to  the  prejudice  of  hts  rights. 

The  undisputed  facts  are:  All  the  lands 
belonging  to  the  parties  to  this  action  were 
up  to  the  year  1902  parts  or  portions  of  the 
Lagnna  De  Tache  grant,  owned  by  the  La- 
guna  I^nds,  limited,  a  corporation.  On  the 
15th  day  of  December.  1900,  the  Centerrllle 
&  Kingsbnrg  Irrigation  Ditch  Company  en- 
tered into  a  contract  in  writing  with  the 
Fresno  Canal  ft  Irrigation  Company,  where- 
by the  former  agreed  to  furnish  from  its 
main  canal  all  the  water  required,  not  exceed- 
ing a  certain  specified  amount,  for  irrigat- 
ing certain  lands.  Including  those  owned  by 
the  parties  to  this  action.  The  contract  made 
4)rovislon  for  the  extendon  of  the  main  canal 
to  a  point  with  reference  to  the  lands  to  be 
so  irrigated  from  wMcb,  by  means  of  branch 
or  lateral  ditches,  the  water  might  be  con- 
veniently taken  for  the  purpose  of  irrigating 
said  lands.  The  water  right  thus  acquired, 
"with  all  and  every  necessary  easement  and 
right  of  way  for  canals,  ditches,  and  flumes, 
for  the  conveyance  of  water  for  the  Irrigation 
of  said  lands  and  the  whole  thereof,"  thereby 
became  and 'is  appurtenant  to  said  lands. 
"Subsequent  to  the  year  1902  the  lands  de- 
scribed in  the  complaint  were,*  with  the  wa- 
ter right  above  mentioned,  and  subject  to 
the  burden  of  servitudes  for  rights  of  way 
over  and  through  the  same  for  canals,  ditch- 
es, and  flumes,  sold  In  separate  parcels  to  the 
plaintiffs  and  one  Parley  Murdocfc,  the  gran- 
tor of  the  defendant"  The  ditch  in  question 
— that  is,  the  lateral  ditch  across  the  Rat- 
llff  lands^ — was  not  In  existence  when  Mur- 
dock  purchased  said  lands  from  the  Laguna 
Lands,  Limited,  but  it  appears  that,  after 
such  purctiase,  and  In  the  month  of  August, 
1003,  he  constructed  said  ditch  across  his 
land — that  is,  he  plowed  a  furrow  over  the 
line  and  "V'd"  it  out  with  a  "V."  In  the 
month  of  November,  1903,  one  H.  L.  Ward, 
a  civil  engineer  In  the  employ  of  the  Laguna 
Lands,  Limited,  surveyed  and  constructed 
the  ditch  over  the  route  or  line  thus  estab- 
lished or  "V'd"  out  by  Murdock.  This  ditch 
was  maintained  and  used  until  1905,  in  the 
month  of  November  of  which  year  the  de- 
fendant purcliaaed  from  Murdodc  tbB  lands 
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orer  and  throu^  wttldi  Baid  ditch  is  locat- 
ed. The  defendant  became  dissatisfied  with 
the  location  of  the  ditch  thus  conatmcted  and 
maintained  over  his  lands,  and  It  amiears 
conaolted  some  of  the  plalntlflb  with  the  view 
of  securing  th^  ctwsent  to  a  change  In  the 
location  of  the  line  or  route  thereof  over  his 
lands.  He  thereafter  constructed  a  new 
ditch,  and  proceeded  to  plow  In  the  old  ditch, 
when  the  plaintiffs  Instituted  this  action  and 
secured  a  preliminary  Injunction  restrain- 
ing tilm  from  interfering  with  or  disturbing 
the  old  ditch  pending  the  final  determination 
of  the  issue  tendered  by  the  complaint 

[1J  1.  The  objection  to  the  complaint, 
raised  by  the  special  demurrer,  is  that  it  can- 
not be  determined  from  an  inspection  there- 
of "wbethw  the  plaintiffs  rely  upon  a  grant 
or  couTeyance  of  a  spedflc  right  of  way,  or 
whether  they  rely  upon  a  grant  of  the  gen- 
eral right  to  run  water  across  the  de£and> 
ant's  lands  at  no  specific  place  but  at  a  place 
located  by  them."  There  la  no  substantial 
merit  In  this  objection.  The  complaint  al- 
l^s  that  "at  all  the  times  hereinafter  men- 
tioned there  was,  and  now  Is,  ai^nrtenant  to 
the  said  lands  above  described  (the  lands  of 
the  plaintiffs)  a  certain  water  ditch  built, 
dug,  and  constructed  for  the  express  purpose 
of  carrying  and  conveying  water  from  that 
^  certain  waterway  *  *  *  to,  over,  and  on 
the  lands  above  described,  for  irrigation  of 
said  lands  and  other  domestic  uses  and  pur- 
poses," following  which  averment  is  a  de- 
scription of  the  route  or  way  of  said  ditch 
over  the  lands  of  the  defendant;  that  said 
ditch  connects  with  the  main  canal  of  the 
OentervlUe  &  Klngsbui^  Irrigation  ft  Dltdi 
Company,  from  which  the  plaintiffs  enjoy 
the  rl^t  of  securing  water  for  the  purposes 
above  mentioned,  and  to  be  carried  onto  and 
over  their  respective  parcels  of  land  by 
means  of  the  lateral  ditch  constructed  over 
and  across  the  land  of  the  defendant;  that 
the  "plaintiffs,  and  each  of  them,  allege  that 
they  own,  enjoy,  and  possess  a  joint  easement 
and  right  of  way  for  said  ditch,  by  purchase 
and  grant,  over,  across,  and  through  the 
lands  of  said  defendant,  and  that  the  dltdi 
hereinabore  described  Is  along  and  upon  said 
right  of  way  in  traversing  and  crossing  the 
lands  of  the  said  defendant  *  *  * "  It 
is  very  clear  from  the  foregoing  arerments 
that  the  plaintiffs  claim  an  easement  in  the 
defendant's  lands  for  the  spedflc  right  of 
way  now  used  or  exercised  by  th^  in  the 
maintenance  of  the  lateral  ditch  In  existence 
at  all  the  times  mentioned  in  the  complaint 
and  which  is  specifically  described  therein. 
Whether,  therefore,  the  particular  right  of 
way  so  claimed  and  described  was  acquired 
by  the  plaintiffs  through  a  specific  grant 
thereof  or  the  particular  location  of  the 
same,  as  said  location  is  described  in  the 
complaint,  was  the  result  of  the  exercise  of  a 
general  reservation  In  the  grant  of  an  ease- 
ment in  the  defendant's  lands  for  the  pnr^ 
pose  mentioned.  Is  Immaterial.  It  is  enough 
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to  know,  for  tbe  parpmes  of  tills  action,  tbat 
tbe  right  of  way  waa  located,  and  that  tbe 
plaintiffs  claim  the  right  to  Its  enjoyment  as 
so  located. 

[2]  But  there  Is  even  another  answer  to 
the  objection  here  made  to  the  complaint: 
If  the  copiplalnt  may  be  said  to  be  faolty  for 
uncertainty  In  the  respect  as  to  which  it  Is 
here  criticised,  the  reply  Is  that  the  answer 
not  only  meets  by  denial  every  issue  t«ider- 
ed  by  that  pleading,  but,  furthermore,  ad- 
mits the  right  of  the  plaintiffs  to  an  ease- 
ment In  the  defendants  lands  for  the  pur- 
poses of  a  rls^t  of  way  for  a  water  ditch 
over  and  across  the  asme.  and  mer^y  sets 
up  the  objection  that.the  location  of  the  ditch 
in  question  is  not  over  a  way  designated  by 
tbe  defendant,  and  that  said  way  is  more 
disadvantageous  to  or  burdensome  upon  his 
estate  than  another  and  different  location 
which  would  equally  and  as  fully  subserve 
the  purposes  of  tbe  easement.  Thus  It  will 
be  observed  that,  conceding  that  the  plain- 
tiffs' pleading  la  vulnerable  In  tbe  respect  as 
to  which  It  la  assailed,  the  defendant,  by  bis 
answer,  has  cured  the  defects  complained  of, 
and  has  thus  and  by  his  denials  succeeded 
In  putting  in  issue  all  the  questions  essen- 
tial to  a  full  and  Just  determination  of  the 
paramount  issue  in  the  case. 

[8]  What  is  said  in  Dennis  v.  Crocker- 
Huffman,  etc.,  Co.,  6  GaL  App.  58,  61,  91 
Pac.  426,  427,  has  peculiar  relevancy  to  tbe 
proposition  under  consideration:  "The  ra- 
tionale of  the  rule  requiring  certainty  In 
pleading  Is  that  the  opposing  party  may  be 
made  fully  coguiiant  of  the  tacts  upon  which 
the  plaintiff  relies  and  which  the  defendant 
must  meet  by  denial  or  in  avoidance.  •  •  ♦ 
Bforeover,  the  answer  specdflcally  denies  all 
the  material  averments,  and  thus  the  Issues 
Involving  all  the  Important  questions  which 
could  arise  were  fairly  made  and  squarely 
presented.  Therefore,  even  If  It  were  conced- 
ed that  the  court  erred  in  its  ruling  on  tbe 
demurrer,  the  same  was  cured  by  the  full 
and  complete  denials  of  tbe  answer.  Besides, 
it  la  not  every  erroneous  ruling  of  the  trial 
court  In  this  regard  that  demands  a  reversal 
of  the  Judgment.  Substantial  Injury  to  de- 
fendant must  have  resulted  from  the  action 
of  the  court" — citing  the  following  cases:  Hol- 
land V.  McDade,  125  Cal.  353,  68  Pac.  9;  Jag- 
er  V.  Cal.  Bridge  Co.,  104  Cal.  542,  38  Pac. 
413;  Stephenson  v.  Deuel,  125  Cal.  666,  68 
Pac.  258;  Williams  v.  Casebeer,  126  Cal.  77, 
68  Pac.  380;  Rooney  v.  Gray  Bros.,  146  Cal. 
753,  T9  Pac.  523.  It  follows  from  the  condi- 
tion of  the  pleadings  as  thus  explained  that 
by  findings  3  and  4  the  court  did  not  tran- 
scend the  issues  thus  submitted. 

2.  Findings  6,  7,  8.  9, 10,  and  11  are  assail- 
ed by  the  defendant  upon  the  ground  that 
there  Is  no  evidence  In  the  record  from  which 
tli^  derive  support  Bat  an  examination 
of  the  record  will  not  sustain  this  contention. 
Tbe  Acta  whldi  the  court  waa  Justified  In 
finding  from  the  erldenoe  are  substantially 


as  they  are  briefly  given  In  the  beginning  of 
this  opinion.  Bnt  we  will  specially  review 
each  of  the  aaslgnm«ktB  under  this  head  In 
tbe  order  in  whldi  they  are  treated  in  tbe 
opening  brief  of  connsel  fbr  the  defendant 

[4]  Tbe  specific  objection  to  finding  6  la 
that  tiiere  Is  no  evldoice  whldi  supports  that 
part  thereof  to  the  effect  that  Murdoch,  wlien 
locating  tiie  line  of  ibe  ditch  In  question  over 
his  lands,  caused  the  same  to  be  surveyed. 
It  is  true  tiiat  tbere  Is  no  «videnoe  wbl(^ 
Justifies  that  part  of  said  finding;  bat  wheth- 
er tbe  ditch  or  the  line  thereof  as  located 
by  HurdoctE  was  or  was  not  surveyed  by  him 
is  clearly  Immaterial,  since  the  sole  purpose 
of  the  evidence  addressed  to  the  proof  of 
Murdoch's  acts  in  coniwction  with  ibe  mark- 
ing out  of  a  route  for  a  ditch  over  his  land 
was  to  disclose  that  as  the  owner  of  tbe 
servient  estate  thus  the  right  of  way  re- 
served in  the  grant  for  tbe  ditch  was  selected 
and  designated  by  him  in  the  first  Instance. 
If,  as  will  later  be  perceived  to  be  true,  there 
were  other  acts  on  bis  part  sufflciratiy  in- 
dicative of  an  intention  to  designate  the 
route  over  and  along  which  the  ditch  wu 
finally  constructed  as  the  particular  route 
which  he  preferred  should  be  used  for  the 
purpose  of  the  right  of  way  to  which  the 
plaintiffs  were  entitled  in  the  enjoyment  of 
the  easement  reserved  to  them  In  Us  lands, 
then  it  is  manifest  that  It  can  make  no  differ- 
ence whether,  when  he  first  ouUined  the 
route,  he  surveyed  It  or  not,  and  therefore 
that  part  of  finding  6  may  be  regarded  and 
treated  as  surplusage  or  of  no  Importance. 

3.  The  seventh  and  eighth  findings  are  ob- 
jected to  because  thereby  the  court  decides 
that  the  plaintiffs  have  a  vested  right  in  and 
ownership  of  the  ditch  In  question  and  tbe 
right  of  way  upon,  over,  and  along  which 
the  said  ditch  la  built,  and  that  the  defend- 
ant purchased  tbe  land  from  Murdock  "sub- 
ject to  the  burdens  and  servitudes  herein 
found  to  exist  by  reason  of  said  ditch  and  its 
appurtenances  of  easements  and  ri^t  of 
way."  Tbe  point  made  against  these  find- 
ings Is  that  the  court  thus  decided  tiiat  the 
plaintiffs  are  entlUed  to  a  specific  right  of 
way  over  tbe  defendant's  land,  whereas,  un- 
der the  terms  of  the  reservation,  the  former 
are  "only  entitled  to  the  right  to  convey 
their  water  across  defendant's  lands  In  such 
manner  as  vrill  do  the  least  possible  Injury 
to  defendant,"  and  that  the  defendant  has 
the  right  to  compel  the  plaintlfEs  to  locate 
and  construct  th^r  dlteh  across  his  land  at 
a  point  or  over  a  route  selected  and  pointed 
out  by  him. 

[B]  It  is,  of  coarse,  "aettied  law  that,  whore 
an  unlocated  right  of  way  is  granted  or  re- 
served,  the  owner  of  the  servient  estate  may 
in  the  first  Instance  designate  a  reasonable 
way,  and  if  he  fails  to  do  so,  the  owner  of 
the  dominant  estate  may  designate  It."  Bal- 
lard T.  Titus,  U7  GaL  673,  683,  110  Pac.  118; 
Jones  on  Easements,  1  887;  Kripp  t.  Onrtli^ 
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71  Cal.  62,  65, 11  Pac.  879;  Blum  t.  Weston. 
102  Cal.  862,  868;  86  Fac  778,  41  Am.  St 

Bep.  18& 

[I]  We  think  tbe  evidence  fairly  ahowB 
that  tbia  Is  precisely  what  tbe  owner  of  the 
serrlent  tenement  did  in  this  case.  Murdock, 
the  grantor  of  the  defendant,  testified  that 
early  in  the  year  1903  he  plowed  and  "Vd" 
ont  a  farrow  across  his  lands  which  is  the 
route  OTer  and  along  which  the  ditch  was 
later  completed.  It  Is  tme  that  he  said  that 
he  merely  "Vd"  ont  the  ditch  for  the  pur- 
poses of  experiment;  that  Is  to  say^  to  deter- 
mine whether  the  route  thus  marked  out 
would  be  suitable  or  adaptable  to  tbe  pur^ 
poses  of  a  water  diteb^  It  Is  also  tme  that 
be  testlfled  that  some  two  weeks  after  ttie 
water  company  bad  completed  tbe  dltcb  be 
vent  to  tbe  person  who  bad  superintended 
the  work  fbr  tlie  company,  and  to  blm  i»ro- 
tested  against  the  malntenimoe  of  the  dltdi 
over  the  route  previously  marked  ont  by  bim, 
and  that  by  said  person  lie  was  told  that  tbe 
line  or  route  of  tbe  ditch  could,  be  changed 
at  any  time  thereafter.  Bat  against  these 
statements  is  tbe  admitted  tact  that  be  never 
ran  any  water  through  the  "smaller  dltcb" 
or  otherwise  attempted  to  test  it,  as  he  claim- 
ed was  his  sole  purpose  in  the  first  place 
in  building  It,  and,  furthermore,  that  the 
dltcb  thus  outlined  by  him  remained  in  that 
condition  until  it  was  enlarged  and  complet- 
4&  for  practical  purposes  by  the  land  and 
yr&ter  companies;  that  be  never  thereafter 
attempted  to  change  the  ditch  or  place  it 
over  and  along  a  different  route;  that  (so  he 
taimself  testified)  during  the  three  years  that 
he  had  possession  of  tbe  lands  across  which 
the  ditch  passes  be  kept  up  the  ditch  himself, 
and  that  the  plaintiffs  did  absolutely  nothing 
toward  keeping  It  in  working  order;  that 
he  used  the  ditch  for  the  purpose  of  convey- 
ing water  from  the  main  canal  onto  his  own 
land,  and  that  some  of  the  plaintiffs,  as  to 
their  lands,  did  likewise;  and  that  he  not 
only  never  objected  to  the  use  of  tbe  ditch 
by  the  latter,  but  was  willing  that  tbey  should 
BO  use  it.  These  acts  and  the  conduct  upon 
the  part  of  Murdock  manifestly  constituted 
evidence  of  the  most  forcible  and  persuasive 
character  of  bis  intention  to  designate  that 
partlcniar  route  for  the  right  of  way  over 
his  lands  tor  the  ditch.  Thus  It  sufficiently 
appears  that  the  court  was  warranted  in 
finding  that  the  right  of  way  was  located  by 
Mnrdock  himself  over  the  route  indicated, 
and  that  as  so  located  and  established  the 
plaintiffs  and  all  directly  concerned  accepted 
it  But,  even  if  It  might  with  some  reason 
be  held  that  the  evidence  does  not  clearly 
show  that  Hnrdock  himself  actually  desig- 
nated or  pointed  out  the  route  over  and 
along  which  the  ditch  in  controversy  was 
constructed  and  which  as  so  laid  out  and 
constructed  Is  now  and  for  many  years  lias 
been  accepted,  maintained,  and  used  by  the 
^aintUb  and  the  land  company,  still  it  is 


certainly  true  tliat  the  evldoice  shows  a 
location  by  use  and  acquiescence,  and  thus 
the  right  of  way  has  been  re^fularly  located 
and  fully  established. 

[7]  And  the  rule  Is  that,  wfa^  a  way  is 
thus  located  and  fully  established,  it  then 
becomes  tbe  permanent  way,  and  that  nei- 
ther party  can  change  the  location  without 
the  consent  of  the  other.  Juom  on  Ease- 
ments, S  S4S,  and  cases  cited  in  tbe  foot 
notes.  So,  whether  the  way  was  actually 
selected  by  Murdo<ft  or  located  and  estab- 
lished by  use  and  aoquiescencei  in  dther 
case  it  became  and  constituted  the  specif- 
ic xU^t  of  way  for  ttie  aatlstactliw  of  tbe 
easem^t  to  which  the  plabitlifs  were  estti- 
t)ed  in  the  defendantfs  land.  It  therefore 
follows  tMt  the  cdurt  with  perfect  proprlel? 
found  that  tbe  plalntiCb  acq)Di»d  a  vested 
zlgbt  in  tlie  dgbt  of  way  and  ditch  as  thus 
located  and  established,  and  Uiat  tbe  detaid- 
ant  Batllfl  purchased  tbe  land  over  which 
the  lAgbt  of  way  for  tbe  ditch  was  reserved, 
and  took  title  thereto  subject  to  tbe  burdens 
of  said  easement. 

[I]  4.  The  ninth  and  tenth  findings,  which 
are  challenged  by  the  defendant,  involve  a 
decision  by  tbe  court  that  the  route  along 
which  the  ditch  is  maintained  "Is  a  good, 
snffident,  and  practical  dttch,  and  subserves 
the  purposes  for  which  the  same  was  cou- 
stmcted,"  and  that  the  ditch  or  the  right  of 
way  as  located  Imposes  no  greater  burden  or 
servitude  upon  tbe  lands  of  the  defendant 
than  Is  absolutely  required;  that  tbe  uses 
and  easements  of  the  plaintiffs  in  said  right 
of  way  and  ditch  are  exercised  by  the  plain- 
tiffs to  the  least  possible  damage  and  Injury 
to  the  lands  and  premises  of  the  defendant. 
It  Is  not  Intended  nor  Is  It  regarded  neces- 
sary to  reproduce  here  an  elaborate  rteumg 
of  the  evidence  to  show  that  these  findings 
are  based  upon  evidence  amply  snfflclent  to 
support  them.  In  confirmation  of  this  dec- 
laration It  is  only  requisite  to  briefly  refer  to 
the  testimony  of  tbe  witnesses,  D.  E.  Brown, 
W.  R.  Hunt,  and  Frank  Brown,  who  worked 
on  and  assisted  In  the  construction  of  tbe 
dltcb,  and  that  of  F.  J.  Boland,  a  civil  en- 
gineer, who  surveyed  the  ditch.  D.  E.  Brown 
testlfled  that  "there  Is  not  a  foot  of  that  old 
ditch  (referring  to  the  ditch  in  question  here) 
on  what  would  be  termed  a  fill;  It  is  not 
above  the  surface  of  the  ground  along  the 
ditch  line.  None  of  the  ground  on  tbe  Rat- 
llff  land  is  below  the  dltcb,  where  the  ditch 
runs.  The  dltcb  is  In  tbe  ground  from  the 
headgate  to  where  it  leaves  Mr.  RatllfTs 
lands,  and  there  is  not  a  fill  in  It  *  *  * 
I  have  never  known  of  a  break  in  it"  Hunt 
and  Frank  Brovm  corroborated  the  fore- 
going testimony. 

Boland  declared  that  the  ditch  "was  cot 
in  tbe  ground.  No  part  of  It  is  in  a  fllL 
*  *  *  I  found  that  tlie  banlcs  were  suffi- 
ciently propOTUoned  to  hold  the  amount  of 
water  t^t  I  tetermined  could  be  turned  in- 
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to  this  ditch  by  tiie  ctaecke  in  the  main  canal,  j 

*  •  *  There  Is  sufficient  bank  to  this 
ditch  to  make  It  stout  The  ditch  Is  bnllt  on 
what  la  termed  'high  land,'  higher  than  the 
surrounding  land,  and  consequently  It  an- 
swers the  purpose  for  which  It  Is  buHt,  for 
the  Irrigation  of  the  land,  and  Is  undoubtedly 
placed  on  the  most  advantageous  contour  of 
the  earth,  which  is  usually  conceded  to  be 
the  highest  surface  point  In  the  territory 
Irrigated  by  the  canal.  The  soil  along  the 
course  of  the  ditch  is  a  sort  of  slit,  not  the 
best  in  the  world  for  building  ditch  banks, 
but  of  sufficient  substance  to  hold  the  water, 
which  could  be  carried  in  a  ditch  of  this  size. 
I  calculated  that  this  ditch  nnder  ordina- 
ry conditlouB  would  carry  12.67  second  feet 

•  •  •  Of  course,  squirrel  holes  and  natu- 
ral wear  and  tear,  to  which  each  and  every 
ditch  ia  subject  M  this  oountrv,  might  occur 
here  to  make  this  a  dangerous  ditch.  *  *  • 
From  elevations  I  took  I  found  the  old 
Brown  ditch  (referring  to  the  ditch  In  con- 
troversy) to  be  three  Inches  to  the  thousand 
feet  The  Brown  ditch  ia  on  the  highest 
praotioal  ffvound.  I  nuderstand  by  the  grade 
line  of  the  ditch  the  difference  In  elevation 
between  any  two  given  points.  In  some  in- 
stances It  would  be  the  point  of  departure 
and  the  t«^nal  point"  lAter  on,  in  reply 
to  a  question  by  counsel  for  the  defendant  as 
to  wbetfaOT  the  fact  that  the  old  dltuh  was  of 
greater  length  than  the  new  and  "the  t&ct 
that  It  (the  old)  has  more  turns  and  twists, 
would  make  any  difference  In  your  compari- 
son of  the  carrying  capacity  of  the  two 
ditches,"  Mr.  Boland  testified,  in  part: 
"There  are  one,  two,  three  right  angles  in 
■the  new  dltc^  There  are  no  right  angles  In 
the  old  ditch,  as  i  remember  It,  and  this  map 
shows  It  curves  naturally  around  and  don't 
tend  to  decrease  the  flow,  whereas  in  the  new 
ditch  the  right  angles  in  it  materially  de- 
creases the  flow."  He  further  stated  that  the 
"difference  in  the  length  of  the  two  ditches 
is  only  149  feet,  Including  the  distance  from 
the  mouths  of  the  two  ditches  up  stream." 
(It  will  be  understood  that  the  "new  ditch" 
referred  to  by  Boland  Is  the  dlteh  construct- 
ed by  the  defendant  and  intended  by  him  to 
be  used  in  lien  of  the  "old  diteh,"  or  the 
one  dlrectty  InTOlved  tn  this  dispute.) 

[I]  There  la  otbw  t«iUmony  to  the  same 
effect  as  the  foregoing,  but  enoogh  of  the  erl- 
dence  bearing  npon  the  question  determined 
by  findings  9  and  10  has  been  given  above  to 
disclose  that,  as  stated,  said  findings  are  well 
fortified  against  succesafol  attack.  There 
Is,  of  course,  a  sharp  conflict  between  the 
testimony  given  by  the  defendant  and  that 
produced  by  the  plalndfts  with  regard  to  the 
propositton,  bat  It  was  for  the  trial  court  to 
determine  that  conflict  and  reach  a  concln- 
slon  of  its  own  as  to  the  truth  of  the  mattw. 
Sneh  oon^lu^on  is  manifestly  binding  npon 
this  oonrt 

5.  That  part  of  finding  11  In  which  the 
court  fonnd  that  in  the  month  of  January, 


1908,  the  defendant  wrongfully  interfered 
with  the  plalntiffB  *1n  the  exercise  of  their 
rlgbts,  uses  and  easements  in  said  right  of 
way  and  ditch,"  etc.,  is  assailed  for  an  al- 
leged Insufficiency  of  the  evidence  to  sustain 
or  support  It  The  specific  contention  with 
respect  to  this  assignment  Is  that  the  de- 
fendant having  prepared,  previously  to  the 
destruction  of  the  old  ditch,  another  ditch 
across  bis  lands  of  like  capacity  in  all  re- 
spects as  the  old  ditch  and  dedicated  the 
same  to  the  plaintiffs  for  the  purpose  of  con- 
veying their  water  over  and  through  his  land, 
it  cannot  be  said  that  he  in  any  manner  or 
measure  interfered  with  the  easement  of  the 
plaintiffs. 

Testimony  has  already  been  examined 
which  discloses  the  circumstances  under 
which  the  old  ditch  was  located  and  that 
said  location  is  a  reasonable  one,  subjecting 
the  lands  of  the  defendant  to  no  greater  In- 
conveniences or  disadvantages  than  would 
the  way  along  which  the  new  ditch  Is  lo- 
cated or  any  other  route  over  said  lands 
along  which  the  ditch  might  be  maintained. 
In  addition  to  the  testimony  so  referred  to, 
the  record  discloses  other  evidence,  which 
need  not  be  adverted  to  in  detell  here,  tend* 
Ing  to  show  that  the  "  new  difcdi,"  in  respect 
of  grade  (a  most  Important  factor  In  the 
matter  of  the  practicability  of  a  water  dltdi 
to  perform  the  functions  for  which  It  Is  In- 
tCTded)  and  the  width  and  depth,  is  very  in- 
ferior to  the  old  ditch.  Moreover,  the  objec- 
tion to  that  portion  of  finding  11  referred  to 
assumes  ttie  right  of  the  defendant  to  arbi- 
trarily or  without  the  coosrat  of  the  owners 
€t  the  eaaemaat  change  the  ri^^t  of  way 
over  which  the  ditdi  passes,  and,  as  shown, 
this  assumption  has  in  law  no  foundation  tat 
Ite  support  And  In  this  connection  it  may 
be  remarked  that,  while  the  defendant  tes- 
tified that,  before  constructing  the  *'new 
diteh,"  he  obtained  the  oonaent  of  some  of 
the  plalntlfla  to  change  the  line  of  the  ditdi, 
the  lattor  oontradlcted  his  testimony  In  that 
particniar,  and  declared  that  they  not  only 
did  not  ^re  their  consent  to  such  change, 
,  but  vigorously  protested  against  it,  thos 
creating  a  confilct  in  the  evidfflice  upon  that 
proposition. 

[101  It  la,  bowevw,  oonteuded  that  the 
evidence  shows  ttiat  the  proposed  change  tn 
the  course  of  the  dlbdi  across  tho  defendant's 
lands  Involved  nothing  more  than  mere  "re- 
pairs and  improvements  In  the  easement  and 
do»  not  change  Its  charactra  or  affect  its 
substance."  and  that  the  defendant,  as  the 
owner  of  the  servient  estate,  has  the  right 
to  make  changes  and  repairs  wUch  In  no 
way  affect  the  righte  of  others  or  which  do 
not  change  or  alter  or  materially  affect  the 
character  of  the  easement  This  is  the  rule 
as  to  the  ovmet  of  the  dominant  estate  (Bur- 
ris  V.  People's  ZHtch  Co.,  104  CaL  248.  252, 
37  Pac  922),  and  la  no  donbt  the  mle  as  to 
the  ownet  of  the  servient  tenement. 
[11]  And  we  think  we  may  safely  go  for- 
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ther,  and  say  that  where  It  might  be  shoirn 
that,  by  the  actual  exercise  of  the  rights  of 
an  eaaemeot  for  a  right  of  way  for  a  water 
ditch  or  a  roadway — that  Is,  after  the  right 
of  way  had  been  established  and  was  being 
nsed— the  serrient  estate  was  required  to 
suffer  unnecessarily  great  or  irreparable  in- 
jury, a  court  of  equity,  under  such  drcom- 
stances  and  in  a  proper  proceeding,  would 
perhaps  be  authorized  to  sustain  the  bear- 
er of  the  servitude  or  burden  in  an  applica- 
tion to  make  snch  changes  in  the  manner  of 
the  exerdse  of  the  right  of  easement  as 
would  afford  tilm  the  full  protection  and  con- 
servation of  his  estate  and  his  rights  there- 
in, at  the  same  tdme  keeping  in  view  and 
fully  protecting  the  ]ust  rights  of  the  owners 
of  such  easement  But,  according  to  the  evi- 
dence  from  which  the  findings  were  obvious- 
ly educed,  the  change  proposed  by  the  de- 
fendant would  go  beyond  the  mere  question 
of  repairing  or  improving  the  old  ditch.  It 
would  result  in  changing  almost  the  entire 
course  of  the  ditch  and  (according  to  the  tes- 
timony of  the  ttiglne^)  In  deteriorating  Its 
ability  or  practicability  properly  to  sub- 
serve the  purposes  and  consequently  the  just 
rights  of  the  plaintiffs  in  the  easement,  while 
-  It  would  not  materially  lessen  the  burdens 
of  the  soTltude  upoD  the  defendant's  land 
as  said  serritnde  Is  now  exercised. 

[It]  6.  The  rulings  upon  the  evidence  to 
which  objections  are  urged  by  the  defendant 
are  numerous  bnt,  In  our  oidnlon,  without 
substantial  merit  The  witness  Gom^  at 
the  time  the  ditch  was  constructed  a  sales- 
man In  tile  onploymeut  of  the  Lagiina  Land^ 
Umited,  was  not  allowed  to  answer  the  ques- 
tion propounded  by  the  defendant's  attorn^ 
whether  or  not  the  lntentl<m  of  the  oflBdals 
of  said  corporation  In  laying  out  and  con- 
structing the  lateral  ditch  In  Question  was 
that  it  was  to  be  a  pormanoit  ditdi  boobs 
the  defendant's  lands,  and  the  location  not 
subject  to  change.  The  question  thus  pro- 
pounded, It  ia  very  clear,  as  was  pointed 
out  by  counsel  for  the  plaintiffs  when  the 
objection  was  made,  called  for  the  condnslon 
of  the  witness  as  to  the  intention  of  the  offi- 
cers of  the  land  company  with  respect  to  the 
matter  to  which  the  question  related,  and  for 
this  reason,  if  for  no  other,  the  objection  was 
properly  sustained. 

[1  a,  1 4]  7..  The  objections  to  the  questions 
to  the  witness  Murdock  as  to  whether  he  ever 
had  any  trouble  with  the  water  from  the 
ditch  when  he  owned  the  defendant's  lands 
were  properly  sustained.  The  asserted  object 
of  the  questions  was  to  show  that  the  water 
from  the  ditch  had  overflowed  or  seeped  out 
and  passed  over  and  damaged  the  land  of  the 
defendant  The  argument  advanced  in  sup- 
port of  the  propriety  of  the  testimony  sought 
to  be  elicited  through  those  questions  was 
that  thus  it  would  be  shown  that  the  dltdi 
was  located  "tn  an  onsadsfactocy  idace." 
The  reply  to  this  suggestion  Is :  (1)  That  the 


Issues  submitted  by  the  pleadings  for  deci- 
sion are  whether  the  right  of  way  for  the 
ditch  was  located  in  the  first  place  by  the 
defendant,  or  established  by  usage,  and,  if 
so,  whether  the  defendant  wrongfully  inter- 
fered with  It  and  thus  the  easem^t  of  the 
plaintiffs.  If  the  first  of  the  propositions  as 
thus  stated  was  true,  then  clearly  it  could  be 
no  defense  to  the  defendant's  conduct  In  de- 
stroying the  ditch  to  say  that  he  had  dis- 
covered, after  the  way  was  located,  that  a 
mistake  had  been  made  in  locating  It  or  that 
it  was  located  on  tliat  part  of  his  land  which 
made  the  servitude  more  burdensome  thereto 
than  was  necessary  for  the  full  enjoym^t 
by  the  plalntlfte  of  their  rights.  (2)  The 
questions  were  so  indefinite  as  to  their  mean- 
ing and  scope  that  answers  thereto  could 
have  thrown  no  light  on  the  question  wheth- 
er another  route  over  the  defendant's  lands 
for  the  right  of  way  would  have  been  less  of 
a  burden  thereon  than  is  the  preseit  site  of 
the  ditch.  The  water  coidd  have  run  over 
or  seeped  through  the  banks  of  the  ditch, 
and  stUl  the  line  at  the  ditch  be  no  more 
disadvantageous  to  or  burdmsome  upon  the 
servient  estate  than  would  be  some  other 
route  sheeted  for  the  purpose. 

[IS]  8.  The  defendant  could  have  suffered 
no  prejudice  from  the  refusal  by  the  court 
to  allow  the  witness  Ward  to  say.  In  reply 
to  a  question  by  the  defendant's  counsel, 
bow  far  the  "Httle  ditch"— that  Is,  ttie  ditch 
furrowed  or  "V'd"  out  by  MurdoiA— extended. 
Ward  was  the  en^eer  who  surveyed  and 
superintended  the  construction  of  the  Uttxix 
in  question,  and  the  immediate  purpose  of  the 
qnestlfm  to  which  objection  was  made  and 
sustained  was  to  secure  a  statement  from 
Ward  as  to  tbe  distance  over  the  defendant's 
land  the  original  ditdi  extended,  the  ultimate 
object  of  this  testimony  being  to  show  that 
Murdock  did  not  originally  build  the  ditch 
^tirely  across  his  lands  or  with  an  Idea  of 
its  permanency.  But  Ward  had  previously 
testified  that  "the  small  ditdi  was  just  about 
where  the  old  ditch  now  stands."  Murdock 
had  testified  that  "after  purchasing  the  lands 
I  built  the  ditch  on  lots  2,  16,  and  16 
where  the  old  ditch  is  marked  on  the  sur- 
veyor's plat."  This  testimony  was  suflBdent 
to  show  how  far  the  "UtUe  ditch"  extended. 

[II]  9.  The  letter  from  Teilman,  the  &X' 
gineer  of  the  Consolidated  Canal  Company, 
to  the  defendant  giving  the  latter  the  com- 
pany's consent  to  change  the  location  of  the 
ditch  In  controversy,  was  properly  excluded 
as  evidence.  Neither  Teilman  nor  the  canal 
company  had  any  Interest  in  the  easement 
in  the  defendant's  lands.  The  company  had 
merely  contracted  to  furnish  the  Laguna 
Lands,  Limited,  with  water  for  its  lands,  of 
which  the  defendant's  lots  originally  consti- 
tuted a  part.  The  consent  of  the  canal  com- 
pany to  change  the  route  of  the  ditch  was 
therefore  without  the  remotest  legal  force. 

There  are  some  oth^  excQEidona  to  the 
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conrt's  mllnga,  bnt  ther  are,  In  a  general 
sense,  of  the  same  character  as  those  to 
which  speidal  attention  has  been  given,  and 
there  Is  therefore  no  necessity  tor  reTlewing 
them  In  detail  In  this  opinion. 

The  snm  and  substance  of  the  whole  case, 
as  It  Is  presented  here,  is  that  the  plaintiffs 
were  and  are  entitled '  to  a  right  of  way 
over  the  defendant's  lands  for  a  wator  ditch ; 
that  said  right  of  way  was  located  and  estab- 
lished, accepted  and  acquiesced  In  by  all  the 
parties,  and.  as  so  established  and  acquiesced 
in,  used  for  a  number  of  years  for  the  pur- 
poses for  which  it  was  Intended;  that  the 
defendant,  who  Is  the  grantee  of  the  owner 
of  the  servient  lands  at  the  time  the  right  of 
way  was  located  and  established,  some  two 
years  after  purchasing  said  lands,  has  arbi- 
trarily or  without  the  permission  or  consent 
of  the  owners  of  said  rUcht  of  way,  undertak- 
en to  change  the  locatlou  of  the  same  and 
thus  without  right  Interfere  with  the  ease- 
ment of  the  plaintiffs  in  said  lands. 

The  record  discloses  no  prejudicial  error, 
and  the  Judgment  and  the  order  appealed 
from  Are  aocordlngly  afflrmed. 


We  concur: 
IfETT.  J. 


OHIPMAN,   P.   X;  BUB^ 


FBAl^fiUN  et  at  r.  TISAUA  OLHICTBIG 
B.GO.   (Gtv.  1,219.) 

(District  Court  of  Appeal.  Second  District.  Cal- 
ifornia. Feb.  20,  1913.  Rehearing  Denied 
by  Supreme  Coort  April  21,  1913.) 

1.  OAXBZna  (f  317*)— PAS8EN0n»--IlTJTTKIBa 
— STTBKISSlOn  OF  BVIDINCB. 

In  an  action  for  injuries  by  the  sudden, 
negligent  starting  of  a  street  car  while  plain- 
tiff was  alighting,  evidence  was  admisaible  by 
other  passengers,  who  did  not  see  the  aoddenL 
that  they  were  also  passengers  and  attempted 
to  alight  at  the  same  point,  but  that  the  ear 
started  before  they  could  alight 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Gent  Dig.  If  1295,  1297-1806;  Dte.  Dig.  I 
S17.«] 

2.  OABBIEBB   (I  803*)— PAeSBNOCBS— AUOHT* 

ma. 

A  street  railroad  company  must  atop  its 
cars  reaaouably  long  enough  to  allow  passen- 
gers to  alight  In  safety. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent.  Dig.  U  1216,  1218,  1224,  1226-1232, 
1284-1240,  1248;  Dee.  Dig.  |  S03.*] 

8.  Gabbiebb  (I  80S*)— PABSKIVasiB— ItaGU- 
OENCB— PBEUATUBK  STABTIRG. 

It  Is  negligence  te  start  a  street  car  pre- 
maturely after  It  has  stopped  for  passensers 
to  alight,  whether  it  la  started  violently  or  not. 

[Ed.  Note.— For  other  cases,  see  Garriem. 
Cent.  Dig.  H  1216,  1218,  1224,  1226-1232, 
1234-1240,  1243:  Dee.  Dig.  |  808.*] 

4.  TEIAI.   (i  260*)~-lNSTBtTCCIOI7ft— BzqvEST. 

It  was  not  prejudicial  error  to  refuse  re- 
quested instructions  embodying  questions  cov- 
ered by  instructions  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  U  651-6S9;  Dec.  Dig.  |  260.*} 


5w  Tbial  <|  262*)— iNsnroonom— Applica- 

BILITT  TO  EvinBHCK. 

In  an  action  for  injuries  to  a  street  car 
passenger  by  the  sudden  starting  of  the  car 
While  she  was  alighting,  a  requested  charge  od 
the  contributory  negligence  of  plaintiff's  hus- 
band, who  was  with  her,  was  not  applicable 
where  the  evidence  merely  showed  that  oo  em- 
ploy6  was  on  the  ground  to  assist  ladles  to 
alight,  which  the  nusband  observed  without 
himself  aasistlng  his  wife. 

[Ed.  Note.— For  other  esses,  see  TrlsL  Gent 
Dig.  II  506,  696-612;  Dec.  Dig.  I  25£*] 

6.  Tbial  (8  219*)— iNSTBronoNs— DsniaNa 
.  Tebus— Pbkpondebancb. 

Failure  to  define  the  word  "preponder- 
ance" is  not  of  itself  prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  489;  Dec.  Dig.  f  219.*] 

Appeal  from  Snpesior  Court,  Tulare  Coun- 
ty;  W.  B.  Wallace,  Judge. 

Action  by  0.  H.  Franklin  and  another 
against  the  Yisalla  Electric  Railroad  Com- 
pany. From  a  judgment  for  plaintiffs,  de- 
fendant appeals.  Afflrmed. 

J.  W.  McKInley,  of  Los  Angeles,  Power  ft 
McE^dzean,  of  Tlsalla,  and  A.  W.  Ashbum. 
Jr.,  of  Los  Angeles,  for  appellant  Feemster 
ft  Walker,  of  Vlsalia,  for  respondaitB. 

ALLEN,  P.  J.  The  action  was  by  Frant 
Un  and  wife  to  recover  from  defendant  dam- 
on  account  of  personal  injuries  received 
by  the  wife  while  a  pasaengex  on.  one  of  de* 
fendantfs  cars.  The  ccnnplalnt  alleged  that 
the  car  was  by  defendant  stopped  for  the 
purpose  of  permitUxig  panaigers  to  aUgbt 
therefrom;  tha^  while  said  car  was  stand- 
Ing  stUl  for  the  poxpoae  aforesaid,  the  wife, 
whose  ticket  entitled  ber  to  passage  to  such 
point,  with  doe  care,  endeavored  to  allflSd 
from  said  car;  that  while  so  attempting  to 
alight,  and  when  In  tiie  act  of  stepping  from 
the  second  to  the  last  st^  <m  the  car,  the 
defendant  without  warning;  negUg«itl7,  care- 
lessly, and  oneiqi^tedly  to  said  plaintiff,  wet 
said  car  in  motion  saddenly  and  vlolentlr 
and  with  such  force  that  the  wife  was  thrown 
violently  from  Uie  car  to  tite  ground,  saSttas 
iDg  Injuries  particularly  described,  to  bar 
damage  In  the  earn  of  $1,000;  Tbe  answw 
denied  Uiese  allegations  and  pleaded  contribn- 
tory  negligence.  The  case  was  tried  to  a 
jury,  which  returned  a  verdict  in  plaintiffs* 
favor  for  $600.  From  the  Judgment  rendered 
thereon,  defendant  an>eal8  under  the  alter, 
native  method. 

[1]  Appellant's  first  contention  Is  that  the 
Cburt  erred  in  permitting  other  passengers, 
who  did  not  see  the  accident,  to  testify  that 
they  too  were  passengers  ticketed  for  the 
same  point  and  attempted  to  al^ht  from  the 
car,  but  that  the  car  was  started  before  they 
had  an  opportunity  to  alight  without  jump- 
ing therefrom  while  the  train  was  in  mo> 
tlon.  We  see  no  error  in  thla  The  evidence 
tended  to  show  conditions  at  the  time  and 
place  of  the  accident  and  the  premature  start- 
ing of  the  train.   The  real  Issoe  resented 
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wofl  as  to  the  negligence  of  defendant  In 
Betting  the  car  In  motion  wlthont  warning 
and  while  plalntifF  was  In  the  act  ot  alight- 
ing therefrom.  This  was  the  specific  act  of 
n^igence.  Any  evidence  on  plaintiffs'  part 
tending  to  support  this  Issne  was,  in  our 
opinion,  competent.  The  cases  of  Fol^  t. 
Northern  Cal.  Power  Co.,  14  Cal.  App.  410. 
112  Fac.  467.  Cary  t.  Lob  Angeles  By.  Co., 
157  Cal.  {i»9,  108  Pac.  682,  27  li.  B.  A.  (N.  8.) 
764,  21  Ann.  Cas.  1S29,  and  others  cited  by 
appellant,  are  Inapplicable.  These  cases  all 
refer  to  proffered  or  accepted  evidence  in  re- 
lation to  acta  of  negligence  not  Included  or 
comprehended  within  the  allegations  of  the 
oomplainL 

[2]  The  same  obserratlonB  may  be  made 
with  reference  to  appellant's  second  point,  in 
which  it  challenges  the  correctness  of  an  In- 
strnctton  as  follows:  *?t  la  the  duty  of  a 
railroad  company  carrying  passengers  for 
hire  to  stop  its  cars  at  the  end  of  their  Jour- 
ney a  reasmtable  time  for  the  pnrpose  of  al> 
lowing  tbem  to  get  off  the  train  in  safety." 

[I]  Also  another  instmetlon  to  the  effect 
that  snob  carrier  lus  not  discharged  its 
dnt?  to  passengers  If  it  omits  to  stop  its 
train  for  such  reasonable  time;  and  fnrthtf 
that  Qie  court  ened  in  refustaig  Instructions 
to  the  effect  that  sneb  prraiatare  stsrtbig 
of  the  train  must  be  shown  to  have  beak 
violent  In  our  opinion,  the  negllg«ice  arose 
from  the  act  of  starting  the  train  premature- 
ly, without  warning,  whether  violoitly  or 
otherwise.  The  refusal  of  the  omrt  to  give 
certain  other  Instruetttms  proffered  by  de- 
f«idant  is  assigned  as  error. 

[4]  An  examination  of  the  Instructions  ac- 
tually given  shows  that  the  same  cover  the 
■  questions  presented  by  those  refused,  and 
under  the  rule  recognized  and  approved  In 
Henderson  v.  L.  A.  fFractlon  Co..  150  GaL 
689,  89  Pac.  976,  no  prejudicial  error  result- 
ed by  reason  of  the  refusal  of  the  court  to 
give  such  instructions 

[I]  It  Is  further  urged  by  an>enant  that 
the  court  erred  In  refusing  Instructions  to 
the  effect  that  If  the  huBband,  the  head  of 
the  commnnity  and  the  legal  owner  of  the 
damages,  was  guilty  of  contributory  n^Ii- 
geuce,  proximately  contributing  to  the  Injury, 
then  a  recovery  could  not  be  had.  The  in- 
struction as  a  l^al  proposition  is  unassail- 
able, but  we  find  no  evidence  In  the  record 
tending  to  show  any  contributory  negligence 
on  the  part  of  the  husband.  The  only  evi- 
dence specified  by  counsel  in  the  abstract  re- 
quired by  section  958c  of  the  Code  of  Civil 
Procedure  tends  only  to  show  that  defendant 
was  running  a  train  of  three  cars  and  had 
provided  no  one,  or  at  least  no  one  was  on 
the  ground,  to  assist  ladles  in  alighting  from 
the  ears,  and  this  the  husband  observed;  but 
nothing  appears  even  hinting  at  negligence 
on  the  husband's  part,  unless  la<ft  of  gallantry 
should  be  so  constmed.  This  being  the  state 


of  the  record,  the  Instructions  asked  in  rela- 
tion to  contributory  negligence  on  the  part  of 
the  husband  were  properly  refused,  even 
upon  the  theory  that  It  is  error  to  refuse 
Instructions,  however  meager  the  evidence 
to  sustain  the  hypothesis  contained  In  theni. 
The  evidence  so  abstracted  does  not  bring  the 
case  within  such  rule. 

The  court  instructed  the  Jury  that,  unless 
plaintiffs  made  proof  of  negligence  by  a  pre- 
ponderance of  the  whole  evidence,  they  could 
not  recover,  and  that  preponderance  was  not 
determined  alone  by  the  number  of  witnesses 
testifying  to  particular  facts,  bat  in  detei^ 
mining  upon  which  side  Is  the  preponderance 
it  should  take  into  considerattoD  opportunity, 
conduct,  demeanor,  etc 

[C]  These  and  other  instructions  clearly 
called  the  attention  of  the  Jury  to  their  duty, 
and  It  was  not  necessary  for  the  court  to 
Instruct  an  intelligent  Jury  as  to  the  mean- 
ing of  the  word  "preponderance"  and  give 
Ulustrations,  as  su^ested  In  ttie  Instmction 
refused.  Failure  of  the  court  to  further  de- 
fine the  word  "preponderance'*  was  not  such 
prejudlcbtl  error  as  will  warrant  the  reversal 
of  what  appears  from  the  record  to  be  a 
righteous  Judgment 

An  examination  of  the  whole  record  satis. 
fles  us  that  no  prejudicial  error  intervened, 
and  the  Judgment  Is  affirmed. 

We  concur:  JAMES,  J.;  SHAW,  J. 


LOUGBE  et  al.  v.  WILSON. 

(Court  of  Appeals  of  Colorado.   April  14 
1913.) 

1.  QunmNO   TlTM    (I  44»)  —  BVIDBWCB  — 

Desds— Execution— KEciT  ALB. 

A  trustee's  deed  under  which  plaintiff 
claimed  title  described  the  grantor  ea  the  "Ne- 
braslu  Loan  &  Trust  Company."  The  corpo- 
rate seal  attached  thereto  also  contained  the 
same  name,  and  the  deed  recited  that  such 
company  had  caused  the  instrument  to  be  aub- 
scribed  by  its  second  vice  president  and  its  cor- 
porate seal  to  be  attached.  The  acknowle^ 
ment  stated  that  before  the  notaiy  came  the 
Nebraska  Loan  &  Tmat  Company,  by  W.  F. 
Buchanan,  second  vice  president,  personally 
known  to  the  notary  to  be  the  identical  person 
and  officer  who  executed  the  deed  and  acanowl- 
edged  the  same  to  be  bin  voluntary  act  and 
deed  and  the  voluntary  act  and  deed  of  the 
corporation.  Held,  that  such  recitals  oonsti- 
tuted  sufficient  prima  facie  proof  in  an  action 
to  quiet  title  to  show  that  the  trust  company 
was  a  corporation  to  put  defendant,  whose  plea 
wan  title  in  himaelf.  to  his  proof  of  title. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title,  Cent  Dig.  |f  89-^;  Dec.  Dig.  |  44.*] 

2.  QuiETiNQ  Treat  (|  44«)--Pleadino  and 

Pboof. 

Where,  In  the  Code  action  to  quiet  titl«, 
defendant  denies  the  allegations  of  the  com- 
plaint and  pleads  an  adverse  tax  title  void  on 
its  face,  plaintiff,  to  sustain  the  issues,  must 
produce  sufficient  proof  only  to  show  poases- 
sion,  or,  in  case  of  vacant  or  unoccupied  land* 
a  title  sufficient  on  Its  face  to  ahow  construc- 
tive possession,  after  which  the  burden  is  on 
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defendant  to  proTe  title,  as  in  ejectment  or  in 
tbe  Code  action  for  ptMaesrion  nnd  damages, 
and,  failing  ttiis,  judgment  will  foUow  for  plain- 
tiff. 

[Ed.  Note,— For  other  cases,  see  Quieting  1^- 
tle,  Cent  Dig.  8S  89-92;  Dec  Dig.  %  44.*] 

3.  coepobations  (i  «72*)— forbiqn  cobpo- 
rationb  —  noncolfpijanoe  with  state 
Statutes. 

Noncompliance  with  state  statutes  regulat- 
ing foreign  corporations,  when  suit  is  brought 
hy  them  in  Colorado,  is  matter  of  defense. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Gent  Dig.  H  2645-2649;  Dee.  Kg.  f 
672.«] 

Appeal  from  District  Court,  Wasblngton 
County ;  H.  P.  Burke,  Judge. 

Action  by  Asher  B.  Wilson  against  F.  C. 
LoQgee  and  others.  Judgment  for  plalntifT, 
and  defendants  appeaL  Affirmed. 

R.  H.  GUmore^  of  Denver,  tat  appellants. 
Chalkley  A.  Wilson  and  Asher  B.  vnison, 
both  of  Akron,  for  appellee^ 

MORGAN,  J.  Ai^eal  from  a  decree  In 
fSTor  of  the  plaintiff  and  setting  aside  a  tax 
deed  in  an  action  under  the  Code  to  qnlet 
title  to  (me-half  of  a  quarts  section  of  va- 
cant and  nnoccupted  land. 

[1]  The  contention  is  that,  as  the  plaintiff 
Introduced  a  deed  of  trust  (the  grantor  in 
which.  It  was  stipulated,  was  the  patentee) 
and  the  trustee's  deed  following  tbe  same  as 
proof  of  title,  it  was  necessary  for  him  to 
prove  that  the  trustee,  the  Nebraska  Loan  & 
lYust  Company,  was  a  corporation;  that  it 
was  authorised  to  hold  and  convey  tbe  title 
as  trustee;  and  also  that  it  had  complied  with 
the  laws  of  this  state  necessary  to  enable  It 
to  do  80.  The  trustee's  deed.  In  addition  to 
the  suggestive  name  of  the  trustee,  and  the 
corporate  seal,  contained  a  statement  that 
"the  Nebraska  Loan  &  Trust  Company  has 
caused  this  Instrument  to  be  subscribed  by  Its 
second  vice  president,  and  its  corporate  seal 
to  be  attached;"  and  the  acfcnowledgm^t 
stated  that  before  the  notary  "came  tbe  Ne> 
braska  Loan  &  Trust  Company,  by  W.  F. 
Bwdianan,  second  vice  presldrait,  personally 
known  to  me  to  be  the  identical  person  and 
oflker  who  executed  the  foregoing  deed  and 
be  acknowledged  the  execution  of  the  same 
to  t>e  his  voluntary  act  and  deed  and  the  vol- 
untary act  and  deed  of  said  corporation." 
This  vas  sufficient  prima  fiide  proof,  in  an 
action  to  quiet  title,  to  require  tbe  defend- 
ant, whose  plea  was  titte  in  blmself,  to  prove 
tt.  The  authorities  relied  upon  by  appellant 
are  upon  actions  in  ejectment,  or  trespass 
and  damages.  The  defendant  introduced  a 
tax  deed,  void  on  its  la.ee,  to  sustain  his  ti- 
tle, wtaich  was  excluded,  but  afterwards  ad- 
mitted as  color  of  title. 

An  examination  of  some  of  the  authorities 
as  to  the  order  and  the  nature  of  tbe  proof 
in  actions  to  quiet  title  under  tbe  Code  will 
determine  that  plaintiff's  proof  was  snffl- 
deut 


PtHneroy,  in  his  work  on  Oods  Remedies, 
says:  "In  this  position  the  possessor  of  tbe 
land,  without  waiting  for  any  proceedings, 
legal  or  equitable,  to  be  instituted  against 
him,  may  take  the  initiative,  and,  by  com- 
mendng  an  equitable  action,  may  compel  his 
adversaries  to  come  Into  court,  assert  their 
title,  and  have  the  controversy  put  to  rest  in 
a  single  Judgment  It  Is  plain,  therefore, 
that  this  statutory  suit  Is'  the  converse  of 
the  1^1  action  of  ejectment"  Pomeroy's 
Code  Remedies  (4th  Kd.)  S  266.  It  necessa- 
rily follows  that  It  Is  the  defoidant  in  this 
case,  and  not  the  plaintiff,  wbo  mnst  stand 
or  fall  upon  his  own  title. 

In  Wall  V.  Magnes,  17  Colo.  476,  480.  30 
Pac.  56,  58,  the  court,  quoting  from  Ely  v. 
New  Mexico  &  A.  R.  Oo.,  129  U.  S.  291,  9 
Sup.  Ot  293,  32  L.  Ed.  688,  said:  "An  aUega- 
tion  tliat  the  defendant  claims  an  adverse 
estate  or  Interest  is  sufficient,  without  fur- 
ther defining  It,  to  put  him  to  a  disclaimer 
or  to  allegation  and  proof  of  the  estate  or 
interest  wMch  be  claims." 

In  the  case  of  Lambert  v.  Shumway,  36 
Oolo.  350, 85  Pac.  89,  in  an  action  to  quiet  tiUe, 
wherein  the  defendant,  In  the  second  def^ise, 
pleaded  a  tax  deed,  the  court  said:  "Ttie 
second  def^ise  failing,  the  denial  of  plain- 
tiff's possession  in  the  first  defense  Is  not 
sufficient  to  put  plaintiff  upon  proof  touting 
the  same." 

In  the  case  of  Empire  Co.  v.  Bender, 
Colo.  622,  113  Paa  494,  In  an  action  to  quiet 
title,  wher^  the  defendant  pleaded  a  tax 
deed,  and  tbe  land  was  vacant  and  unoccu- 
pied, the  court  found  the  tax  deed  void  on  its 
face,  and  the  court  said:  "The  monient  de- 
fendant's allseed  adverse  title  Called,  as  it 
did  when  It  ottered  in  siq»port  of  It  a  tax 
deed  void  on  its  fiuse,  it  had  no  further  in- 
terest in  Qie  causes  and  coold  raise  no  otlwr 
issue.  *  *  *  It  is  only  because  of  his  ad- 
verse Interest  Uiat  a  defendant  is  permitted 
to  qnestlon  a  plalntlfTs  rights  at  aU." 

In  Oiie  case  of  Foster  v.  CSaxk,  21  Oolo. 
App.  192,  121  Pac.  ISOi  in  ui  action  to  quiet 
title,  wherein  defendant  pleaded  four  void 
tax  deeds,  this  court  said:  "Appellant's 
claim  of  title,  as  we  have  aem,  was  baaed 
upon  tax  deeds,  wbidi,  if  they  bad  beui  val- 
id, would  have  vested  in  him  a  title  para- 
mount and  adverse  to  the  title  daimed  bj 
appellees  and  their  privies.  Hence,  the  va- 
lidity or  invalidity  of  the  trust  deeds  would 
have  beoi  a  matter  of  no  Importance  to  ap- 
pellant had  his  tax  deeds  been  valid." 

In  tbe  case  of  Inman  v.  White,  21  Oolo. 
App.  427,  122  Pac.  65,  In  an  BOOm  to  quiet 
title,  irtier^  the  defendant  dalmed  under 
a  tax  deed  and  a  Jodgmoit  and  objected  to 
plaintiff's  proof  of  title,  this  court  said: 
"This  could  have  in  no  way  availed  tbe  de- 
fendant, toT  be  had  no  daim  1190a  wlilcb  ti- 
tle to  himself  could  have  l»een  based,  and 
therefore  no  intttreet  in  the  regularity  or 
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validity  of  the  foreclosure  proceedings  nnder 
which  plaintiff  claimed.  The  Judgment  of 
foreclosure,  the  sale,  aud  the  subsequent 
deed  are  prima  fade  valid  and  regular ; 
therefore  the  defendant  has  no  such  Interest 
as  Justlfles  the  court  In  questioning  the  reg- 
ularity of  such  proceedings."  Craft  v.  Mer- 
rill, 14  N.  T.  456 ;  Webster  v.  Kautz,  22  Colo. 
App.  Ill,  123  Pae  140;  Empire  Co.  v.  Lau- 
nlDg,  53  Coto.  151, 124  Pac.  579. 

[21  tt  may  be  deduced  from  the  foregoing 
authorities  that  In  the  Code  action  to  quiet 
title,  If  the  defendant  has  denied  the  allega- 
tions of  the  complaint  and  pleaded  an  ad- 
verse title,  void  on  Its  face,  the  plaintiff,  to 
sustain  the  Issues,  must  produce  snSlcient 
proof  only  to  show  possession,  or,  In  case  of 
vacant  and  unoccupied  land,  a  title  sufficient 
on  the  &ce  thereof  to  show  constructive  pos- 
session ;  thereafter '  the  burden  la  upon  the 
defendant  to  prove  title  as  In  ejectment,  or 
In  the  Code  action  for  possession  and  dam- 
ages, and,  falling  to  prove  a  valid  title,  Judg- 
ment would  follow  for  the  plaintiff,  as  de- 
fendant wonld  be  in  no  position  to  attack 
the  proof. 

[3]  Furthermore,  the  reference  to  the  trus-' 
tee  as  a  corporation  In  the  trustee's  deed  and 
acknowledgment,  the  corporate  seal  thereup- 
on, together  with  the  mllngs  In  the  following 
cases  that  noncompliance  with  our  statute  Is 
a  matter  of  defense  where  the  foreign  cor- 
poration sues  In  our  courts,  discloses  quite 
clearly  that  plaintiff's  proof  was  sufficient. 
Hohnes  v.  ■Bbnk.  23  Colo.  210,  47  Pac.  289: 
111.  S.  M.  Co.  V.  Harrison,  43  Colo.  362,  96 
Pac.  177;  Herman  Bros.  Oo.  v.  Naslacos,  46 
Colo.  208,  103  Pac.  801.  AU  other  assign- 
ments of  error  have  been  resolved  against 
the  appellant  by  former  decisions  of  tbis 
court  and  of  the  Supreme  Court  upon  Identical 
conditions. 

The  Judgment  is  therefore  aflBrmed. 

Affirmed. 


EHPIRB  RANCH  ft  CATTLE  CO.  T.  WIL- 
SON. 

(Court  of  Appeals  of  Colorado.   April  14. 
1913.) 

1.  QUIBTINO  TiTLB    ((  21*)— StATUTOBT  Ao- 

noN— Effect. 

In  an  action  to  quiet  title  nnder  Hills' 
Ann.  Code,  §  255,  providinE  that  an  action  may 
be  brought  by  a  person  in  possession  of  real 
property  against  any  person  who  chums  an  es- 
tate therein  adverse  to  him  to  determine  such 
adverse  claim,  estate,  or  interest,  a  person  in 
possession  of  real  property  may  compel  his 
adversaries  to  come  into  court  and  assert  title 
thereto,  notwithstanding  it  is  based  on  an  in- 
Btniment  void  on  its  face. 

[Ed.  Note.— For  other  cases,  see  Qaietine  Ti- 
tle, Cent  Dig.  If  51-53;  Dec.  Dig.  {  21. 

2k  QUIKTINfl  TiTLB  (S  52*)— STATUTOBT  AC- 
TION—VACATION  OF  INSTBUIIENT. 

Where  a  statutory  action  to  quiet  title,  au- 
thorised by  Mills*  Add.  Code,  |  260,  is  brought 


to  set  aside  an  instrument  void  on  its  face.  It 
is  not  necessary  that  the  jadgment  ^oold  set 
aside  the  instrument  or  remove  the  doud,  if 
any,  created  thereby,  but  It  is  sufficient  if  It 
states  that  plaintiff's  title  Is  quieted  as  to  such 
iastrument  without  further  recitals, 

[Ed.  Note.— For  other  cases,  see  QnietinK  Ti- 
Ue,  Cent  Dig.  K  99,  102,  108;  Dec.  Dig.  | 
52.*] 

3.  Taxation  (f  799*)— Tax  Debd— Vaoatioit 
— Action. 

A  statutory  action  to  quiet  title,  authoriz- 
ed by  MiUs'  Ann.  Code,  |  266,  may  be  main- 
tained to  set  aside  a  tax  deed  void  on  its  face. 

[Bd.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  II  1684. 1685;  Dec.  IMg.  |  799.*] 

4.  QmsTiNO  Title  (|  49*>— Natitrb  of  Ao< 

TION— ChABACTBB  of  ReUBF— VACATION  OF 

Deed. 

In  a  statutory  action  to  quiet  title,  au- 
thorized by  Mills'  Ann.  Code,  f  255,  the  cancel- 
lation of  an  instrument  or  the  setting  aside  of 
a  deed,  constituting  an  alleged  doad  on  plain- 
tiffs title,  is  an  inddent  to  the  relief  granted 
rather  than  the  prinuu7  object  and  porpose 
of  the  action, 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  |i  98,  99;  Dec  Dig.  1  49.*] 

Appeal  from  District  Court,  Washington 
County ;  H.  P.  Burke,  Judge. 

Action  by  Asher  B.  Wilson  against  the 
Empire  Ranch  &  Cattle  Company.  Judgment 
for  plalntlB,  and  defendant  appeals.  Af- 
firmed. 

R.  H.  Ollmore,  of  Denver,  for  appellant. 
Chalkley  A.  Wilson  and  Asher  B.  Wilson, 
both  of  Akron,  for  appelleft 

MORGAN,  J.  The  pleadings  and  the  facts 
involved  herein  are  similar  to  those  in  the 
case  of  Lougee  et  al.  v.  Wilson  (No.  8,681) 
131  Pac.  777,  Just  decided,  and  the  oi^nion 
in  that  case  determines  this  appeal.  How- 
ever, appellant  interposes  herein  one  cont^- 
tlon  not  advanced  on  that  appeal — that  the 
plaintiff  ought  not  to  be  permitted  to  Invoke 
the  authority  of  a  court  of  equity  to  quiet 
his  title  as  to  a  deed  which  he  all^ee  la  T<dd 
on  Its  face. 

[1]  Our  Code  provides  that:  "An  action 
may  be  brought  by  any  person  In  possession, 
by  himself  or  his  tenant,  of  real  property, 
against  any  person  who  claims  an  estate 
therein  adverse  to  him,  for  the  purpose  of 
determining  such  adverse  claim,  estate  or  in- 
terest" Section  256,  MUls'  Ann  Code.  Un- 
der this  Code  provision,  a  plaintiff  may,  as 
Mr.  Pomeroy  says,  "compel  his  adversaries 
to  come  into  court  and  assert  their  title." 

[2]  If  a  defoidant's  claim  so  asserted 
should  be  void  on  its  face,  the  Judgment  may 
quiet  plalntitTs  title  as  to  such  claim,  and  It 
is  not  necessary  that  the  Judgment  should 
set  aside  the  Instrument  upon  which  the 
dalm  is  based  or  remove  the  cloud,  If  any, 
created  thereby.  A  decree  in  such  an  action 
Is  sufficient  if  it  states  that  the  plaintirs 
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title  Ifl  Quieted  as  to  nicb  lostnimen^  with- 
ont  further  recitals. 

[S]  Tills  cooFt  and  the  Supreme  Court,  how- 
ever, In  many  recently  adjudicated  cases, 
have  recognized  the  right  of  a  plaintiff,  un- 
der this  Code  provision,  to  set  aside  a  tax 
deed,  void  on  its  face,  although  in  those 
cases  this  question  may  not  have  been  di- 
rectly considered.  Empire  B.  &  G.  Co.  t. 
Ooldren,  51  Colo.  116,  117  Pac.  1005;  Mun- 
80D  7.  Kelm,  03  Colo.  876,  127'  Pac.  1026; 
Inman  v.  White,  21  Colo.  App.  427,  122  Pac. 
65;  Kit  Carson  Co.  v.  Rosenberry,  21  Colo. 
App.  439,  122  Pac.  72;  Terry  t.  Gibson,  128 
Pac.  1127.  All  of  the  authorities  relied  upon 
by  the  appellant  involve  actions  in  equity  to 
remove  a  cloud  wherein  it  became  the  duty 
of  the  plaintiff  to  allege  in  his  complaint,  in 
many  instances,  the  nature  and  kind  of  In- 
strument that  constituted  the  cloud.  Those 
cases  are  not  directly  applicable  here,  not- 
withstanding it  has  been  held  that  our  Code 
action  to  quiet  title  Is  but  a  recognition  of 
the  old  chancery  proceeding  of  a  similar  na- 
ture. Wall  V.  Magnes,  17  Colo.  476,  30  Pac. 
56.  It  has  never  been  held  tliajt  the  plead- 
ings and  the  practice  under  the  suit  In  equity 
to  remove  a  <doud  are  the  same  as  in  this 
action. 

[4]  Under  this  Code  provision,  however, 
the  cancellation  of  an  Instrument  or  the  set- 
ting aside  of  a  deed  Is  an  incident  to  the  re- 
lief granted  rather  than  the  primary  ob- 
ject and  purpose  of  the  action.  The  pur- 
pose of  the  action  is  to  quiet  a  plaintiff's 
title  as  to  adverse  claims  made  by  certain 
persons  against  whom  the  action  is  commenc- 
ed, to  require  them  to  come  into  court  and 
plead  the  title  upon  which  their  claims  are 
based,  and  although  the  plaintiff,  In  a  repli- 
cation, alleges  that  such  claims  are  void  on 
the  face  tboeof,  and  although  the  court  may 
conclude,  after  an  examination,  that  such 
allegation  is  true,  sucb  fact  does  not  prevent 
the  plalntifr  from  obtaining  the  relief  sought, 
although  the  effect  Is  to  set  aside  a  void 
deed,  as  the  very  object  of  the  action  is  to 
have  the  validity  of  such  t^ims  ^determined. 

A]M>ellant  says  Its  void  tax  deed  dl4  not 
cast  any  cloud  on  ^aintUTs  title,  and  there* 
fore  it  ehonld  not  be  "drained  Into  a  court 
of  equity"  to  have  a  doud  removed  that  Is 
no  clond.  Tbbi  might  be  true,  under  many 
authorltlea,  If  Its  (daims  were  as  nolsdesa 
as  its  title,  and  If  this  had  been  a  direct 
salt  In  equity  to  ronove  such  a  cloudless 
<doud  as  defendant  would  have  Its  deed  con- 
sidered; but  this  action  Is  the  Code  action 
to  quiet  the  title  sq  to  d^mdanf  8  adverse 
claims,  and  to  render  them  as  void  and 
harmless  as  the  basis  thereof.  Therein  lies 
the  efficiency  of  this  Code  provision  and  the 
extent  of  the  remedy  provided.  This  rem- 
edy in  eqni^  lias  been  greatly  extended  by 
statute^  Pomeroy's-Oode  Remedies,  |  266. 

Judgment  affirmed. 


LOUGEB  et  al.  v.  WILfiON. 
<Coart  of  Appeals  of  Colorado.    April  14, 

i9ia) 

QutxTiNO  TnxB  (f  2&*)— Statutobt  Action 

— Detenses— Lachks  . 

Sioce  a  statutory  action  to  quiet  title  pre- 
sappotes  an  impregi^le  position  on  plaintiff's 
part,  and  it  is  only  to  allay  the  clamor  of  ad- 
verse claimants  and  force  them  into  court  to 
assert  their  claims  and  have  l^em  determhied 
and  plaintifTa  title  quieted,  piaintifF's  right  to 
relief  in  such  action  cannot  he  barred  by  ucbes. 

[Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
tle, Cent.. Dig.  f  63;  Dec;  Dig.  I  2».*] 

Appeal  from  District  Court,  Washington 
County:  H.  P.  Borti^  Judge. 

Action  by  Asher  R.WUson  agabist  F.  a 
Longee  and  others.  Judgment  tor  platntUT, 
and  defendanto  appeal  Affirmed. 

R.  H.  Gllmore,  of  Denver,  for  appellants. 
Chalhley  A.  Wilson  and  Asher  B.  Wilson, 
both  of  Akron,  for  appellee. 

MORGAN,  J.  This  appeal  Is  from  a  Judg- 
ment for  plaintiff  in  an  action  to  quiet  title 
and  Is  fully  determined  by  the  oitinlons  in 
the  two  cases  Just  decided  (Longee  et  al.  t. 
Wilson  [No.  8,B81]  131  Pac  777,  and  Empire 
Co.  V.  Wilson  [No.  3,085]  181  Pac.  779).  How 
ever,  appellant  on  this  ai^ieat  urges  with  ex- 
treme vigor  the  defense  of  ladies  denied  by 
the  lower  court.  The  plalntifl  In  this  notion 
must  be  in  possession,  or  have  sufficient  title 
to  give  constructive  possession;  tiKn  Is  no 
statoto  limiting  ttie  time  within  which  the 
action  may  be  commenced;  the  very  natore 
of  ttie  remedy  presupposes  an  impregnable 
position;  it  Is  only  to  allay  the  clamor  of 
adverse  claimants,  force  them  Into  court  to 
assCTt  their  claims  and  have  them  determln- 
edt  and  the  plalntUTs  title  quieted,  that  the 
remedy  is  provided.  His  delay,  therefore, 
can  only  be  measured  by  his  forbearance  as 
to  the  annoyance  of  adwae  claimants  who 
"fear  their  fate  too  much"  to  begin  an  action 
themselves,  and,  if  the  doctrine  of  laches 
is  applicable  in  such  action  at  all.  It  affects 
the  defendant  rather  than  the  plaintiff.  Cof- 
fee T.  Bmigh,  15  Colo.  184, 191,  26  Pac.  tS,  10 
L.  a  A.  126;  Nichols  v.  Helntosb,  19  Cola 
22,  28,  34  Pac.  278;  Terry  t.  Gibson,  128  Faa 
1127. 

Judgment  affirmed. 


ROSEXBAUM  et  aL  T.  McEWEN. 

(Court  of  Appeals  of  Colorado.   April  14^  1913.) 

1.  Appeaz.  Ann  Ebror  <||  S92. 1076*)— Bkcobd 
—ABsraACT— Waives— RuuNos  on  Dkuub- 

BEB. 

Appellants'  failure  to  present  an  abstract 
of  the  record  of  the  proceedings  on  demurrer  to 
a  bill,  and  a  statement  in  the  atmtract  that  the 
demurrer  was  not  set  forth  because  It  was  not 
urged,  deprived  them  of  their  rigbt  to  a  bearing 
on  the  demurrer  in  the  Court  of  Appeals  on  the 
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rronnd  that  the  bill  wm  amUgnoag  and  nnens 
tain. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror^  Cent.  Die.  11  2018,  2619.  2®0.  8126. 
4!iD3;  Dec.  Dig.  »  5»2,  1W5.*1 

2.  AccovHT  Stated  <|  S*)— Uequisitics. 

The  general  retjoirementa  of  an  account 
■tsted  are  that  there  be  a  mutual  examination 
of  the  claims  of  each  other  by  the  parties ;  that 
there  be  a  mutual  agreement  between  them  as  to 
the  correctness  of  the  allowance  and  disallow- 
ance of  the  TeBpective  claims  and  ci  the  bal- 
ance as  itnick,  BO  that,  if  it  appears  that  either 
of  the  parties  did  not  understand  that  there 
had  been  a  final  adjustment  of  tbe  reBpective 
demands  between  them,  the  courts  will  not  en- 
force the  account  aa  an  accoont  Rated. 

[Ed.  Note.— For  other  cases,  see  Aeoonnt 
Stated,  Cent  Dig.  fS  16-29;  Dec.  Dig.  {  5.* 

For  other  definitions,  eee  Words  and  Phrases, 
TOl,  1,  pp.  93-98 ;  vol.  8,  p.  7561.] 

8.  Aoconnr  Staisd  (|  8*)— Concldbivbnbss— 

IlCFKACHUENT. 

An  account  stated  Is  only  prima  fecie  evi- 
dence of  its  own  correctness,  and  may  be  Im- 
peached in  an  original  proceeding  in  equity, 
or  may  be  overthrown  when  put  forward  as  a 
defense  In  the  aame  action. 

[Ed.  Note.— For  other  cases,  see  Account 
Stated,  Gent  Dig.  il  OOSO;  Dee.  Dig.  I  &*] 

4.  Account  Stated  (f  18*)— Iic^ACHianT— 

Pleading. 

Where,  In  an  action  for  partnership  ac- 
counting, defendants  pleaded  an  account  stated, 
the  TaUdity  of  which  plaintiff  denied  in  a  repli- 
cation, the  pleading  was  sufficient  to  justify 
proof  that  there  was  no  mutual  statement  of 
acconnt  between  the  parties. 

[iOd.  Note.— For  other  cases,  see  Account 
Stated,  Cent  Dig;  U  80-90;  Dec  Dig.  {  18.*] 

Appeal  from  District  Oonrt,  Larimer  Coun- 
ty; Harry  P.  Gamble,  Judge. 

Action  by  James  McBwen  against  H.  Bo- 
ambatim  and  anothw.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Affirmed. 

T.  J.  Leftwlch,  of  Ft  Collins,  for  appel- 
lants.  Rhodes  &  Templ^  of  Ft  OoUlns,  for 

appellee. 

BMXs  J.  The  complaint  arers,  among 
many  other  things,  that  on  August  10,  1006, 
the  plalntifC  and  defendants  associated  them- 
selves for  the  purpose  of  buying,  selling, 
feeding,  and  dlspoEdng  of  cattle,  each  of  the 
parties  sharing  equally  In  the  expenses  and 
profits;  that,  In  pursuance  of  this  agree- 
ment, $20,056.02  worth  of  cattle  were  pur- 
chased ;  that  the  plaintiff  contributed  from 
Ms  own  funds  for  said  purchase  (2,126.07, 
and  that  the  balance  of  said  purchase  price 
was  paid  from  the  proceeds  of  certain  Joint 
notes  executed  by  each  and  all  of  the  parties 
to  this  action ;  that  the  expense  of  feeding, 
handling,  and  disposing  of  said  cattle  was 
$11,920.83,  all  of  which  was  paid  In  cash 
by  the  plaintiff,  and  that  both  of  the  above 
specified  sums  were  paid  from  his  own  pri- 
vate resources;  that  said  cattle  were  sold 
for  $48,683.28,  resulting  in  a  net  profit  of 
$7,706.43,  and  that  all  the  returns  that  plain- 
tiff bae  received  from  said  firm  or  the 
defendants  is  $5,316.80;   that  there  Is  ow- 


ing to  the  plaintiff  from  the  defoadanto  the 
sum  of  $11,298.01,  which  they  have  refused 
and  neglected  to  pay,  though  often  request- 
ed so  to  do.  ThB  plaintiff  demands  Jndc- 
ment  for  $11,298.91  or  such  other  sum  as 
the  court  may  find  on  final  accounting  to 
be  due  from  the  defendants,  and  prays  that 
the  defendants  be  required  to  answer,  nstSia 
oatli,  settinK  forth  any  other,  further,  or 
different  accounts  which  they  may  have  re- 
lating to  the  said  bnslness,  tor  Interest^  cost, 
and  general  niiet  The  defendants  demurs 
red  to  the  conqilalnt  because,  tb^  all^  It 
did  not  state  facts  si^cient  to  conaUtnte 
a  cause  of  action,  and  because  ambiguous, 
unintelligible,  and  nnowtaln,  stating  divers 
alleged  ambiguities,  etc; 

The  court  overruled  the  demurrer,  and  the 
defmdants  filed  a  Joint  answer  and  cross- 
complaint  denying  most  of  tike  allegations  in 
the  complaint,  and  alleged  0iat  on  August 
1,  1907,  all  the  parties  hereto  met  and  settled 
all  of  thdr  unfinished  partnership  business, 
ezc^  26  head  of  unsold  cattle,  and  then 
and  there  stated  all  of  their  accounts  np  to 
August  1,  1907.  excluding  said  26  bead  of 
unsold  cattle,  and  then  and  there  found  that 
the  defendants  owed  the  plaintiff  the  sum  of 
$1,1TO.60,  which  tbey  then  and  there  paid 
in  fnll  settlement,  rellnqnlshment,  accord, 
satisfaction,  and  discharge  of  any  and  all 
claims  owned,  held^  or  asserted  by  the  plain- 
tiff against  defendants  or  against  said  as- 
sodatlou,  and  that  the  plaintiff  then  and 
there  executed  and  delivered  to  defendants 
his  said  relinquishment  or  release  In  writing 
therefor.  And  that  thereafter,  on  or  about 
the  1st  day  of  September,  1907.  the  plaintiff 
and  defendants  entered  Into  a  8ul>sequent 
settlement  of  the  affairs  of  said  association. 
Including  said  26  head  of  unsold  cattle,  fixt- 
ures and  appliances  upon  their  feeding  lots, 
and  then  and  there  mutually  stated,  between 
themselves,  an  account  of  all  matters  accru- 
ing subsequent  to  the  date  of  the  earlier 
settlement,  and  as  a  result  of  said  mutual 
statements  of  accounts  of  said  association 
and  of  the  mutual  accounts  of  the  members 
thereof,  and  after  deducting  all  credits  due 
to  the  said  plaintiff.  It  was  then  and  there 
ascertained  and  agreed  that  there  was  due 
from  the  plaintiff  to  defendants  the  sum  of 
$236,  which  the  plaintiff  then  and  there 
agreed  to  pay,  but  failed  so  to  do,  and  the 
defendants  pray  judgment  against  the  plalo*- 
tiff  In  the  cross-complaint  for  the  sum  of 
$236. 

The  plaintiff  filed  a  replication  denying 
all  accounts  stated,  final  settlements  In  part 
or  whole,  all  acquittances,  whether  in  writing 
or  verbal,  and  other  new  matter  in  the  an- 
swer and  cross-complaint,  and  alleges  that. 
If  defendants  have  any  such  release  or  dis- 
charge in  writing  purporting  to  be  a  settle- 
ment, the  same  has  been  obtained  fraudu- 
lently. Is  without  consideration,  and  Is  not 
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title  act  of  the  plaintiff.  The  parties  by 
conseDt  Joined  the  conrt  in  the  appointment 
of  Winton  H.  Anlt.  Elsq.,  an  attorney  of  the 
I^rimer  county  bar,  as  referee  to  take  the 
testimony,  make  findings  of  fact  and  con- 
cluslonB  of  law,  and  recommend  to  the  court 
a  proper  judgment 

The  referee  took  the  evidence  In  full  on 
all  material  Issues  raised  by  the  pleadings 
and  reported  apedflc  findings  of  fact  and 
conclusions  of  law  and  recommended  a  Judg- 
ment In  faror  of  the  plaintiff  and  against 
the  defendants  for  the  snm  of  $1,642.16. 
The  court  approved  the  findings  and  render- 
ed Judgment  thereon  for  the  amount  recom- 
mended by  the  referee,  from  whltA  findings 
and  judgment  the  defendants  appealed. 

The  appellants  have  materially  limited  the 
scope  of  our  consideration  in  reviewing  this 
record  by  abandoning  many  of  thdr  former 
positions.  At  folios  68,  89  the  abstract  reads 
as  follows:  "Demurrer  filed  In  district  court, 
Larimer  county,  April  7tb,  1906.  (Note.— As 
demurrw  is  not  nrged,  It  Is  not  set  fbrtb  In 
the  abstract)" 

[11  As  we  understand,  the  ai^kellants'  fail- 
ure to  present  an  abstract  of  the  record  of 
the  proceedings  on  the  demurrer  and  their 
express  waiver  set  forth  in  the  abstract  de- 
prive the  appellants  of  the  right  to  a  hear- 
ing on  the  danurrer  in  this  court  for  am- 
biguity, tmcertainty,  etc. '  Roberts  et  al.  v. 
Handasyde.  21  Colo.  App.  450, 122  Pac.  60. 

Appellants*  counsel,  at  page  7  of  brief,  as- 
serts "the  principal  points  discussed  In  this 
brief  are  that  the  complaint  fails  to  state  a 
cause  of  action,"  and  then  proceeds  to  point 
out  four  alleged  material  omissions  from  the 
complaint  viz.:  That  the  complaint  falls 
to  state  whether  an  accounting  had  been  tak- 
en or  attempted  before  suit  brought;  that 
there  were  no  charges  of  fraud  in  any  of 
the  prior  dealings  of  the  parties,  nor  does 
complaint  seek  to  Invalidate  any  act  by  rea- 
son of  fraud;  that  complaint  does  not  show 
whether  a  dissolution  had  taken  place;  or 
whether  there  was  any  firm  Indebtedness.  If 
we  should  feel  disposed  to  consider  the  de- 
murrer or  the  anffidency  of  the  complaint 
notwithstanding  the  waivers  above  set  forth, 
then  we  should  feel  compelled  to  hold  that 
the  allegations  in  the  answer  and  cross-com- 
plaint supplied  the  material  omisslonB  in 
the  complaint  Thalbelmer  v.  Crow  et  al., 
13  Colo.  397,  400,  22  Pac  779;  Earth  v. 
Deuel,  11  Oolo.  494,  19  Pac.  471;  Homer  v. 
Bramwell,  23  Colo.  238,  243,  47  Pac.  462; 
McConathy  v.  Deck,  34  Colo.  232,  82  Pac.  702. 

Counsel  for  appellants  states  at;  page  7  of 
brief  that:  "Appellants  will  not  In  this  court 
discuss  the  amount  of  the  award  or  judg- 
ment, or  the  method  adopted  by  the  referee 
in  reaching  it  In  so  far  as  the  judgment  Is 
itself  concerned,  only  such  errors  will  be  re- 
lied on  as  would,  in  the  judgment  of  the  ap- 
Ijellants,  vitiate  any  judgment  at  all  whatever 
Its  amount."  After  disposing  of  the  suffi- 
ciency of  the  complaint,  appellants  claim 


that  there  were  complete  accountings  and 
settlement  of  the  firm  bnsiness  allied  in  the 
answer  and  established  by  the  overwhelming 
weight  of  the  evidence,  and  that  "the  fur- 
ther findings  and  determination,  In  effect  at 
least,  that  the  settlem^t  was  tainted  with 
fraud  la  supported  by  nether  pleadings  nor 
proof;  that  a  solemn  settlement,  evidenced 
In  writing,  signed  by  the  parties  affected, 
cannot  be  attacked  or  invalidated  without 
proper  pleadings,  and  by  proof  of  a  charac- 
ter that  arises  above  mere  conjectnre  and  In- 
ference." 

We  uudo'stand  that  the  trial  court  did  not 
qnestlon  Qie  efficiency  of  the  pleadings  set- 
ting up  the  stated  accounts,  acquittances,  ac- 
cord and  satisfaction,  or  releases ;  bnt  the 
referee  finds  in  No.  24  "that  there  was  never 
had,  by  and  between  the  parties  to  this  ac- 
tion, any  mutual  settlement  of  accounts  of 
this  copartnership."  The  referee  further 
states,  in  the  latter  part  of  No.  24,  regarding 
Ehchlblts  D,  El  and  F,  which  purport  to  be 
written  acknowledgments  of  plaintiff  of  set- 
tlements as  charged  In  the  answer:  "I  ex- 
amined the  inatrumeats  and  am  convinced 
that  the  signatures  are  those  of  the  plaintiff, 
and  I  therefore  consider  them  as  competent 
evidence.  I  do  not,  however,  consider  them 
as  conclusive  evlden<%  of  a  settlement  be- 
tween the  parties.  After  carefully  weighing 
the  evidence,  I  have  come  to  the  conclusion 
that  there  was  no  mutual  settlement  be- 
tween the  parties  hereto  for  a  number  of 
reasons,  a  few  of  which  are  as  follows:  That 
the  plaintiff  Is  79  years  old,  uneducated,  and 
incapable  of  entering  Into  a  settlement  of  ac- 
counts of  the  magnitude  of  this  enterprise. 
Again,  a  large  part  of  the  papers,  such  as 
the  notes,  expense  drafts  drawn  by  the  de- 
fendants, vouchers,  eta,  were  not  present  at 
the  alleged  settlement  About  all  the  papers 
present  were  the  checks  and  some  papers  of 
the  plaintiff  and  a  few  sale  bills  and  a  state- 
ment ^m  the  McKee  books  written  in  He- 
brew, furnished  by  the  defendants.  Having 
seen  the  plaintiff  on  the  stand,  I  do  not  be- 
lieve he  understood  the  nature  of  the  In- 
struments he  signed."  The  record  strongly 
supports  the  conclusions  of  the  referee,  and 
we  must  be  governed  by  his  findings.  John- 
son v.  Johnson;  18  Oolo.  App.  493,  72  Pac. 
604 ;  Perdew  v.  Creditors,  etc.,  11  Oolo.  App. 
157-159.  52  Pac.  747;  United  Water  Works 
Co.  V.  Farmers'  Loan  &  Trust  Oo.,  11  Colo. 
App.  228,  230,  63  Pac.  511;  X.  Y.  Irrigating 
Ditch  Co.  V.  Buffalo  Creek  Irrigating  Co., 
9  Colo.  App.  438-441,  49  Pac.  264;  L.  P.  a 
M.  Co.  7.  L.  C.  C.  M.  Co.,  11  Colo.  223,  226- 
229,  17  Pac.  760,  7  Am.  St  Rep,  226. 

[21  The  general  requirements  of  an  ac- 
count  stated  are,  first  that  there  be  a  mutual 
examination  of  the  claims  of  each  other  by 
the  parties ;  second,  that  there  be  a  mutual 
agreement  between  them  as  to  the  correct- 
ness of  the  allowance  and  disallowance  of 
the  respective  claims,  and  of  the  Inlance  as 
It  is  struck.  If  the  evidence  shows,  however. 
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that  either  of  the  parties  did  not  under- 
stand that  there  bad  been  a  final  adjustment 
of  th^  reopectlve  demands  between  them, 
the  conrts  are  not  to  decree  an  adjostment 
between  them  contrary  to  their  own  under- 
standing In  the  matter.  COark  t.  Marbourg, 
33  Kan.  471,  6  Pac.  648-651 ;  Lockwood  t. 
Thome,  18  N.  T.  285. 

[S]  This  coart  In  G  £*.  &  I.  Co.  t.  Chappdl, 
12  Oolo.  App.  886,  392.  60  Pac.  606,  609,  said: 
"We  think  counsel  attach  undue  solemnity 
to  an  account  stated.  It  Is  only  prima  fade 
«Tldence  of  its  own  correctness,  and  while  a 
party  may,  If  he  finds  it  oppressive^  institute 
an  original  proceeding  In  equity  to  be  re- 
lieved from  it,  yet  when  It  Is  interposed  as 
a  defense  to  an  action,  either  at  'law  or  in 
equity,  it  may  be  disputed  and  overthrown 
in  the  same  suit  •  *  •  Wherever  it  Is 
thmst.  forward,  in  whatever  form  of  action 
It  is  pleaded,  it  may  be  Impeached." 

[4]  The  settlements  were  set  up  as  new 
matter  in  the  second,  third,  and  fourth  fur- 
ther defenses  of  the  appellants,  and  denied 
In  replication  of  appellee.  This  court  agrees 
with  the  referee  and  trial  court  that  no  mutu- 
al settlement  of  the  accounts  of  the  partner- 
ship transactions  was  proven.  The  referee 
expressed  himself  as  Impressed  with  the 
tdea  that  the  appellee  was  entitled  to  even 
more  credits  than  he  gave  him,  but  says  that 
the  appellee  could  not  positively  distinguish 
his  partnership  checks  from  his  private 
checks,  and  therefore  some  of  the  checks 
which  he  believed  were  partnership  checks, 
or  given  for  partnership  purposes,  were  ex- 
dnded,  and  that  a  credit  of  $4,000  was  given 
to  the  appellants  for  which  they  could  not 
account  other  than  by  their  own  statements 
that  this  amount  was  expended  for  the  co- 
partnership. 

Under  the  report  and  findings  of  the  ref- 
eree, Judgment  of  the  court,  and  the  record 
before  us,  we  cannot  say  that  substantial 
Justice  has  been  done  to  the  appellee;  but,  as 
he  did  not  file  cross-errors,  we  cannot  In- 
crease the  Judgment 

We  do  not  find  that  any  Injustice  has  been 
done  to  the  appellants,  and  therefore  the 
Judgment  should  be  and  ts  hereby  aflSnned. 


ORAND  LODGE  A  O.  U.  W.  OF  GOLO- 
BADO  v.  TAYLOB. 

(Court  of  Appeals  of  Colorado.   April  14, 
1913.) 

1.  Afpbal  and  Bbbob  (I  1097*)— Law  of 
THE  Cask. 

The  opinion  of  the  Supreme  Court  on  a 
former  appeal  was  thereafter  the  law  of  the 
case  as  to  all  questiona  passed  upon  by  It. 

[Ed.  Note.— For  other  caaes.  see  Appeal  and 
Error,  Cent  Dig.  H  4358-^368,  4427;  Dec. 
Dig.  !  1097.*] 

2.  EVIOEKCK  (I  211*)  —  ADMIBSIOnS  — TeSTI- 

icozrr  OF  Fobuek  Tbial. 

On  the  second  trial  of  an  action  on  a 
benefit  Insurance  certificate  defended  on  the 


? round  that  the  member  bad  been  suspended 
or  nonpayment  of  an  aasessment,  where  plain- 
tiff attempted  to  show  that  the  assessment  was 

£aid  before  it  became  overdue,  defendant  should 
ave  been  permitted  to  introduce  testimony 
fdiven  by  one  of  the  beneficiaries  on  the  orig- 
mal  tr^  that  the  assessment  was  not  paid 
until  after  the  member's  death,  although  she 
did  not  testify  as  a  witness  on  the  second  trlaL 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent.  Dig.  f|  788-744;  Dec.  Dig.  |  211.*] 
8.  EviDENCK  (I  262*) —Adhissibilitt— Ad- 
missions. 

Rev.  St  1008,  I  7284,  permitting  a  party 
to  call  an  opposing  party  for  cross-examina- 
tiOB  without  being  concluded  thereby,  does  not 

grevent  proof  of  admissions  by  such  an  o^pos- 
ig  party  without  calling  him  for  cross-exam- 
inabon. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  Sf  1019-1021;   Dec.  Dig.  |  262.*] 

4.  Insubanoe  (S  693*)— Mutdaz.  Benefit  In- 

BUBANCE— IiAWS  OF  THE  OanKE— FOBOE. 
The  rules  and  regulations  of  benefit  insur- 
ance societies,  providing  such  dlselpUne  as  will 
enable  them  to  promptly  collect  their  dues 
and  meet  their  obligations,  will  be  enformd  by 
the  courts. 

[Ed.  Note.— For  other  cases,  see  InHUraoce, 
Cent  Dig.  f  1838;  Dee.  Dig.  1  698.*] 

Ajppeal  from  District  Court,  Fltkln  Ooouty ; 
John  T.  Shumate,  Juc^e. 

Action  by  Uriah  Taylor,  aa  guardian  of 
May  McDonald  and  others,  minor  heirs  of 
William  H.  UcDonald,  deceased,  against  the 
Grand  Lodge  of  the  Ancient  Order  of  United 
Workmen  of  the  State  of  Colorado.  Judg- 
ment for  plaintifl^  and  defiendant  appeals. 
Reversed. 

See,  also,  44  Colo.  373,  99  Pac.  570. 

S.  S.  Abbott,  of  Denver,  for  appellant  Io- 
nian H.  Hayf.  of  Wllloox,  for  appellea 

BELL,  J.  This  suit  was  brought  In  the 
district  court  of  Pitkin  county,  Colo.,  by 
Uriah  Taylor,  as  guardian  of  May,  Helen, 
William,  and  Bryan  McDonald,  minors,  heirs 
of  William  H.  McDonald,  deceased,  against 
the  Grand  Lodge  of  the  Ancient  Order  of 
United  Workmen  of  the  State  of  Colorado 
on  a  certificate  of  Insurance  to  recover  the 
sum  of  ¥2,050,  with  interest  at  the  rate  of 
8  per  cent  per  annum. 

The  controlling  Issue  In  the  case  Is  wheth- 
er 'the  deceased,  William  B.  McDonald,  or 
any  one  for  him,  paid  the  assessment  due  in 
February.  1904,  before  the  death  of  the  In- 
spired, which  took  place  about  March  13. 
1901.  WllUam  H.  McDonald,  deceased,  held 
his  certificate  on  condition  that  be  should 
"pay  assessments  made  upon  him  for  the 
beneficiary  or  guaranty  fund  or  lodge  dues 
to  the  fluancier  of  the  lodge  of  which  be 
was  a  member  on  or  before  the  last  day  of 
the  month,  in  whldi  said  assessment  or  lodge 
dues  are  levied  (or)  shall  forfeit  all  his  rights 
as  such  member,  shall  stand  suspended  from 
all  rights,  benefits  and  privileges  of  the  or- 
der from  and  after  that  date,  and  shall  not 
be  reinstated  except  as  hereinafter  provided." 
The  power  is  taken  away  by  the  constitution 
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of  the  order  from  any  grand  lodge  oflBcer, 
subordinate  lodge,  or  any  other  officer  to 
waive  any  proTldon  whatever  of  the  consti- 
tution of  the  lodge. 

Under  the  constitution  and  general  laws 
of  the  order,  any  suspended  member,  who 
has  forfeited  all  of  his  rights  by  reason  of 
the  nonpayment  of  bis  assessments  for  the 
beneficiary  or  gnaran^  funds  or  lodge  dues, 
may  be  reinstated,  if  he  be  living,  at  any 
time  within  thitee  months  from  the  date  of 
such  suspension  by  payii^  all  assessments  and 
lodge  dnes  that  have  beoi  teTied  dating  Qie 
tlme-of  the  suspension,  indudlng  the  pending 
assessments  and  duM  at  the  time  of  the  sus- 
pension, and  upon  fnmlBhIng  a  oerUflcate  of 
good  health  at  the  time  the  assessments  are 
paid  in  the  manner  and  npon  the  blank  pre- 
scribed by  the  order,  1^  a  majority  vote  of 
the  lodge. 

It  is  charged  and  provoi  that  there  was  an 
aasessmrat  called  for  on  the  1st  dlay  of  Feb- 
ruary, 1901,  as  provided  for  in  the  laws  of 
the  order ;  and  It  is  charged  by  the  appel- 
lant that  the  said  William  H.  McDonald  did 
not  pay  the  same  on  or  before  the  last  day 
of  the  said  calendar  month,  to  wit,  the  last 
day  of  February,  1904,  and,  by  reason  of  the 
nonpayment  thereof,  the  said  McDonald  be- 
came suspended  from  the  order,  and  lost  and 
forfeited  all  his  rights,  and  that  the  said 
beneficiary  certificate  became  suspended ;  and 
that  the  said  McDonald  was  never  In  his 
lifetime  reinstated  in  said  order,  and  could 
not,  under  the  laws  of  said  order,  be  rein- 
stated after  his  death.  The  appellee  avers 
In  his  replication  that  the  appellant  Is  es- 
topped to  plead  the  oonatltutlon  and  laws  of 
the  order  or  of  the  state  because  be  alleges 
that  the  order  has,  by  custom  and  conduct 
In  dealing  with  the  deceased  and  other  mem- 
bers of  the  order,  waived  and  condoned  the 
payment  of  all  dues,  assessments,  and  require- 
ments of  the  technical  regulations  of  the  or- 
der, and  pleads  payment  on  the  26th  day  of 
February,  1904,  of  the  $3.50  assessment  then 
due.  This  case  was  before  the  Supreme 
Court  on  substantially  the  same  pleadings 
and  the  same  evidence  as  are  before  us  in 
this  hearing,  and  was  decided  at  the  Sep- 
tember term,  liK)S.  and  Is  reported  in  44 
Colo.  373,  378,  99  Pac.  B70. 

[1]  The  opinions  of  the  Supreme  Court  on 
a  former  appeal  of  the  cnse  become  there- 
after the  law  of  the  case  as  to  all  guesttons 
pa^d  upon  by  it  First  National  Bank  of 
Ouray  v.  Shark,  City  Trraaurer,  63  Colo. 
446,  128  Pac.  56-60. 

When  this  case  was  before  the  Supreme 
Court  It  held  that :  "No  officer  or  member  of 
the  supreme  or  of  the  subordinate  or  in- 
ferior lodge  had  the  power  to  waive  per- 
formance of  any  duty  imposed  npon  or  re- 
quired by  any  lodpe  officer  or  member  by 
any  of  the  laws,  rules,  or  relations  of  the 
supreme  lodge."  Grand  Lodge  of  the  Ancient 
Order  of  United  Workmen  t.  Taylor,  44  Colo. 


376,  99  Pac.  572.  The  Suinreme  Court  fur- 
ther  held  that :  "The  uncontradicted  evldesice 
is  that  Mc^nald,  the  Insured,  died  not  later 
than  the  13th  day  of  March,  1901.  The  as- 
sessment upon  him  and  other  m^bers  for 
the  next  preceding  month  of  February  had 
been  levied,  and  the  assessm«it  was  not  paid 
before  the  last  day  of  that  month,  or  at  all, 
and  was  not  tendered  by  any  one  to  the  flnan- 
cier  until  the  14th  of  the  following  month  of 
Bfarch,  the  day  after  the  death  of  the  in- 
sured. Mugfur  was  then  the  financier  of  the 
lodgfc  Its  members,  It  appears,  were  mostly 
worfclngmen,  and  to  accommodate  them  Mug- 
fur  permitted  paymente  of  monthly  assess- 
ments to  be  made  to  liia  wife  at  their  home 
and  authorized  her  to  sign  receipts  fbr  such 
payments  in  his  nam&  The  evidence  is  clear 
that  no  one  but  Mugfur  and  his  wife  had 
any  authority  to  rec^ve  payment  of  assess* 
ments.  Both  of  them  swore  positively  that 
neittier  McDonald  nor  any  one  for  him  paid 
or  offered  to  pay  McDonald's  February  as- 
sessment during  that  month.  The  day  after 
McDonald's  death,  one  of  his  childrea  tend- 
ered to  Mugfur  the  February  assessment,  but 
w&a  informed  at  the  time  by  him  that  it 
was  too  late  and  that  he  could  not  receipt 
for  the  same.  Being  further  importuned  to 
acc^t  this  money  and  tender  it  to  the  sub- 
ordinate lodge  to  see  if  It  would  be  accepted 
by  the  order,  Mugfur  took  the  money  from 
the  Insured's  daughter  and  told  her  that, 
while  he  could  not  receipt  for  the  same,  he 
would  present  the  matter  to  the  lodge  to  see 
if  any  relief  could  be  given.  Subsequently 
he  presented  his  request  to  the  lodge  and 
was  informed  that  under  the  rules  and  regu- 
lations the  money  could  not  be  accepted  and 
was  ordered  to  return  the  money.  Mugfur 
tendered  the  money  back  to  the  insured's 
daughter,  and  she  refused  to  accept  It  The 
only  testimony  that  might  be  claimed  as  tend- 
ing to  contradict  this  testimony  was  the  state- 
ment of  Mugfur  himself  on  eroas-examlnatton 
that  some  of  the  members  of  the  order,  but 
not  McDonald,  had  left  money  for  their  as- 
sessments with  a  local  merchant,  which  aft- 
erwards was  tendei-ed  to  the  financier  and 
receipts  therefor  given,  and  that  assessments, 
but  not  McDonald's,  had  sometimes  been  re- 
ceived after  the  last  day  of  the  i>artlcular 
month  for  which  they  were  levied ;  but  In  no 
case  Is  there  any  evidence  that  money  had 
been  tendered  by  or  accepted  from,  bene- 
ficiaries of  an  Insured  after  hia  death.  We 
think  this  evidence  shows  that  McDonald's 
assessment  for  the  month  of  February  was 
not  paid  during  that  month,  and  that  pay- 
ment of  the  same  was  not  tendered  until  aft- 
er his  death.  This,  under  the  plain  and  un- 
ambiguous language  of  the  rules  and  regu- 
lations of  the  order,  operated  as  a  suspen- 
sion, and  thereby  the  insured  forfeited  all 
rights  to  particii)ate  In  the  beneficiary  fund." 
44  Colo.  371.  378,  99  Pac.  572,  supra.  This 
effectually  disposes  of  the  claim  of  vsiver 
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or  estoppel,  of  the  sabordlnate  lodge  or  the 
cmpreme  lodge  as  far  as  the  eviclence  waa 
concerned  when  before  the  Supreme  Court 
We  think  that  there  is  no  material  change 
In  the  weight  of  the  evidence  now  from  what 
It  was  when  before  the  Snpreme  Court. 

On  the  first  trial  the  plaintiff  tried  the 
case  upon  the  theory  tha^  the  money  to  pay 
the  Febma^  aesesment  was  left  with  May 
M(^Donald  In  due  time  and  that  she,  for 
some  cause,  fUled  to  pay  the  same;  and  on 
the  fartbOT  assnmption  that  the  flnanda  of 
the  lodge  bad  be^  accustomed  to  receive 
the  mont^  after  the  snapenslon,  and  there- 
fore It  was  estopped  from  claiming  a  for- 
feiture. Tbe  Supreme  Court,  when  tbls  case 
was  before  it,  condnsdvely  settled  that  qnea- 
tion.  After  discussing  tbe  contention  of  the 
apiwllee  tliat  the  flnander  had  at  some  times 
received  assessments  after  tbe  last  day  of 
tbe  particular  month  fbt  wblch  tb^  were 
levied,  tbe  court  forcibly  aald:  **Bnt  in  no 
case  is  there  any  evidence  that  money  had 
been  tendered  by,  or  accepted  from,  bene- 
ficiaries of  an  insured  after  his  death.  We 
think  this  evidence  shows  that  McDonald's 
assessment  for  the  month  of  February  was 
not  paid  during  that  month  and  that  pay- 
ment of  the  same  was  not  tendered  until  aft- 
er his  death,  and  thereby  the  insured  lost  all 
right  to  particlpBte  in  the  beneficiary  fund." 

[2]  We  have  closely  compared  tbe  evidence 
considered  by  the  Supr^ne  Cohrt  when  tbe 
case  was  before  It  and  the  evidence  present- 
ed to  us  here,  and  there  is  no  substantial  dif- 
fer^ce,  except  that  the  trial  court  In  the 
second  trial  excluded,  wrongfully  we  think, 
the  admissions  of  May  McDonald,  one  of  the 
beneficiaries,  In  her  testimony  In  the  orig- 
inal trial  to  the  etfect  that  her  father  gave 
her  the  money  to  pay  the  February  assess- 
ment and  told  her  to  pay  It  if  he  did  not, 
and  that  she  kept  the  money  until  after  the 
death  of  her  father  and  then  tendered  it 
to  the  flnander  of  the  lodge;  that  she  knew 
that  her  father  was  dead  at  the  time  and 
knew  that  he  had  not  paid  the  assessment. 

On  the  first  trial  In  the  district  court,  the 
chief  purpose  seemed  to  be  to  establish  a 
custom  to  take  money  after  the  suspension 
for  failure  to  pay.  The  Supreme  Court 
when  tbe  case  was  before  it,  held  that  this 
did  not  relieve  them  from  a  failure  to  pay 
before  the  Insured  died.  On  the  second 
trial  the  pressure  seems  to  have  been  di- 
rected toward  an  effort  to  prove  an  actual 
payment  of  the  assessment  within  the  time 
required  by  the  regulatlonB  of  the  order; 
but  we  think  they  utterly  failed  to  Improve 
on  tbe  case  as  presented  In  tbe  Supreme 
Court 

Tbe  appellee  did  not  call  May  McDonald 
as  a  witness.  The  appellant  called  the  ste- 
nognipber,  who  took  her  testimony  when  on 
the  stand  In  the  former  trial  wherein  she 
admitted  that  h&e  fiather  gave  her  the  money 
to  pay  the  assessment  on  or  about  the  26th 
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day  of  February,  1904,  and  directed  her  to 
pay  if  be  did  not,  and  had  him  thoroughly 
Identify  her  testimony,  and  then  offered  it 
in  evidence  as  admissions  against  her  in- 
terests as  a  beneficiary  under  the  certificate. 
Counsel  for  appellee  objected  because  she 
was  In  court  and  could  testi^. 

[8]  The  Judge  sustained  tbe  objection,  par- 
ticularly calling  attention  to  aectlon  7284 
of  the  Bevised  Statutes  of  190S,  permitting 
one  party  to  an  action  to  call  anottier  parlr 
opposing  him  to  tbe  stand  for  cross-ezamina*^ 
tion  without  tbe  party  calling  for  such 
examination  being  concluded  thereby,  and 
allows  the  party,  so  calling  tor  such  exam- 
inaticm,  to  rebut  it  by  counter  testimony. 
We  think  this  dearly  injiuious  error.  The 
statute  dted  does  not  take  from  either 
party  any  legal  right  they  had  before  to  use 
the  admissions  of  parties  in  Interest  made 
In  opposition  to  principles  for  which  they 
were  then  contending. 

Jones  on  Evidence  (2d  Ed.)  |  236,  states 
the  rule  In  this  language:  "If  the  testimony 
1b  of  such  a-  character  as  to  constitute  an 
admission  of  tbe  parties,  it  Is  not  necessary 
to  lay  a  foundation  for  Its  reception  by  first 
asking  the  party  If  he  has  made  such  state- 
m^ts,  nor  is  It  necessary  that  tbe  state- 
ment shonld  at  the  time  of  making  It  appear 
to  be  against  the  Interest  of  the  party.  The 
statement  is  admissible  If  at  tbe  time  of  the 
trial  It  is  Inconsistent  with  the  contention 
of  tbe  party  who  made  It"  Mr,  Jones 
further  states:  ''In  a  suit  by  or  against 
several  persons,  who  are  proved  to  have  a 
Joint  interest  in  the  dedslon  a  declaration 
made  by  one  of  than  while  engaged  In  the 
Joint  business  concern,  a  material  fact  with- 
in bis  knowledge  la  evidence  against  him 
and  against  all  who  are  parties  with  him  in 
the  suit"  Jones  on  Evidence,  supra,  1  248. 
In  speaking  to  the  same  subject,  our  Supreme 
Court  says:  "Tbe  fourth  error  assigned  is 
that  the  court  erred  In  allowing  the  defend- 
ant to  Introduce  In  evidence  the  testimony 
of  appellant  given  on  the  trial  of  tbls  action 
in  tbe  county  court  The  objection  made  to 
the  Introduction  of  this  evidence,  and  to  the 
reading  of  the  same  to  the  Jury,  was  that 
the  appellant  was  present  In  court  and  could 
have  beeu  made  a  witness.  This  objection 
Is  not  well  taken.  The  sworn  testimony  of 
a  party  to  an  action  may  be  used  against 
such  party  as  an  admission."  Buddee  v. 
Spangler,  12  Colo.  21C,  223,  20  Pac.  760.  763: 
Clayton  v.  Clayton,  4  Colo.  410-417;  Holman 
V.  Land,  etc.,  20  Colo.  7-12,  36  Pac.  797. 

We  find  the  overwhelming  weight  of  the 
evidence  In  both  records  sent  to  tbe  Supreme 
Court  against  tbe  allegation  that  the  assess- 
ment due  In  February,  1904,  was  paid;  and 
we  think  In  each  Instance  that  the  trial  Judge 
should  have  directed  Judgment  in  fftvor  of 
tbe  defendant 

£4]  These  fraternal  organizations  are  not- 
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for  profit,  bat,  as  tbe  certificates,  constlta- 
tion,  and  by-laws  Indicate,  a  body  of  neigb- 
bors,  nsoally  of  small  means,  who  affiliate 
for  mutual  benefits,  and  each  member  la 
subject  to  tbe  same  rules  and  regulations. 
It  Is  essential  that  they  require  such  disci- 
pline as  will  enable  the  circles  or  lodges  to 
promptly  collect  their  dues  so  as  to  meet 
their  obligations;  otherwise  the  very  exist- 
ence of  the  body  would  be  destroyed. 

There  is  no  provision  or  authority,  either 
by  the  lodges  or  the  state,  for  the  collection 
of  dues  by  process  of  law,  Tbe  organization 
makes  Its  own  laws  and  regulations.  The 
relations  of  the  members  to  the  lodge  are 
such  that  every  member  knows  these  regula- 
tions and  Is  aware  of  the  consequences  If 
be  dies  while  suspended.  And,  much  as 
we  may  regret  to  see  these  beneficiaries  lose 
all  Interest  In  the  benefit  fund,  we  are 
compelled,  under  our  duties,  to  enforce  all 
rules  and  regulations,  like  those  involved  In 
this  ease,  on  the  deoiand  of  the  lodges 
against  their  own  members. 

There  are  many  more  Important  questions 
raised  In  this  refx>rd;  bat  we  feel  tliat  we 
should  devote  no  more  time  to  the  same, 
and  the  Judgment  Is  hereby  reversed,*  for 
the  reasons  herein  stated. 

CITY  AND  COUNTY  OF  DEINVER  v. 
RHODES. 

(Court  of  Appeals  of  Colorado.   April  14, 
1913.) 

1,  BCniriOZPAL  COBPOBATXONS  (|  771*)— 3lDBl- 

WAUES— RsPAiaa 

A  municipal  corporation  is  under  a  duty  to 
keep  its  sidewalks  in  a  reasonably  safe  condi- 
tion aod  is  liable,  where  tbe  accumulation  of  ice 
and  auow  rendered  tbe  same  unsafe  for  trav- 
elers. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporatloos,  Cent  INg.  {  1627;  Dec.  Vig.  | 
771."] 

2.  MUNICIPAI,  COBPORATIONS  <S  821*) — InJ7- 

BIB8  raou  Stbebts— ACTIONS— JuBY  Ques- 
tion. 

It  is  usually  a  question  for  tbe  jury 
whether  a  city  had  notice  of  the  unsafe  conili- 
tion  of  a  sidewalk  by  reason  of  snow,  ice,  etc. 

[E!d.  Note.— For  other  case^  see  Municipal 
Corporati<HU,  Cent.  Dig.  H  1746-1767;  Dec. 
Dig™ I 

Cunningham,  P.  J.,  and  King,  J.,  dissenting. 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;  Carlton  M.  Bliss,  Judge. 

Action  by  Ella  R.  Rhodes  against  the  City 
and  County  of  Denver.  From  a  Judgment 
for  plalntlfT,  defendant  appeals.  Affirmed. 

H.  Llndsley,  F.  W.  Sanborn,  G.  Q.  Rich* 
mond,  W.  H.  Bryant,  and  J.  A.  Marsh,  all  of 
Denver,  for  appellant  Stephen  W.  Ryan 
and  H.  N.  Hawkins,  both  of  Denver,  for  ap- 
pellee. 

HURLBUT,  J.  Action  began  February  13, 
1909.  In  ber  amended  complaint  plaintiff 
(appellee)  alleges  that  she  received  personal 


Injuries  from  having  falleii  upon  defendant's 
sidewalk  on  December  22,  1908.  The  right 
to  recover  is  based  npon  the  alleged  negU* 
gence  of  defendant  in  permitting  an  accumu- 
lation of  snow  and  Ice  to  remain  upon  its 
sidewalk  in  a  populous  part  of  the  city  from 
December  17th  to  the  22d.  after  due  notice 
of  the  unsafe  couditlon  of  the  sidewalk  oc- 
casioned thereby.  Plaintiff  recovered  Judg- 
ment, and  the  case  is  here  by  appeal. 

The  undisputed  evidence  tends  to  show 
that  there  was  a  snowfall  of  about  eight 
Inches  on  December  16th  and  17th,  follow- 
ed by  general  cold  weather  from  that  time 
untU  the  22d;  that  about  7:30  in  the  eve- 
ning of  tbe  last-mentioned  day  plaintiff,  ac- 
companied by  three  other  pedestrians,  was 
walking  on  the  sidewalk  in  a  westerly  direc- 
tion on  the  north  side  of  Fonrteenth  avenue, 
and,  after  crossing  the  alley  between  Penn- 
sylvania and  Logan  streets,  stepped  npon  the 
sldevalk  and  immediately  slipped  and  f^ 
thereon,  receiving  tbe  Injuries  of  which  she 
complains;  that  the  part  of  tbe  sidewalk  on 
which  she  fell  was  covered  with  a  rough 
and  slippery  accumulation  of  ice  and  snow 
and  was  In  an  unsafe  condition  for  use  by 
pedestrians;  that  the  place  where  the  In- 
jury occurred  was  In  a  populous  residential 
portion  of  the  dty ;  that  the  sidewalk  where 
the  accident  happened-  was  adjacent  to  va- 
cant lots ;  and  that  the  city  had  known  for 
years  that  the  lots  adjoining  the  sidewalk 
where  tbe  injury  occurred  were  vacant  Tbe 
evidence  also  staows  amount  of  thawing, 
freezing,  and  sonshlne  each  day,  and  the 
general  weather  condlttons  exlstlDC  at  tbe 
time  and  for  a  week  or  more  prior  to  the 
happraing  of  the  accident 

[1]  Tbe  rule  respecting  duties  of  mnnlcl- 
pallriea  to  maintain  safe  ddewalks  for  the 
use  of  pedestrians  Is  stated  In  City  of  Boul- 
der V.  Niles,  '9  Colo.  41S,  12  Pac.  632,  as 
follows:  "It  may  be  said,  generally,  tbat 
the  duty  Imposed  upon  manlcdiMl  oozpora- 
tiona  In  irespect  to  its  sidewalks  la  a  duty 
to  keep  them  In  a  reasonably,  safe  ocmdltton. 
Upon  persons  using  tbe  sidewalks  tbe  duty 
Imposed  la  tiiat  of  ordinary  car&  Under 
conditions  of  increased  danger,  there  is  Im- 
posed a  duty  of  Increased  carou  These  are 
general  prindplee  to  be  understood  and  ap- 
plied tn  the  light  of  the  drcumstances  aft 
each  particular  case." 

In  28  Cyc.  p.  1373,  we  find  tbe  following: 
"The  rule  requiring  a  municipal  corporation 
to  exercise  ordinary  care  to  keep  Us  side- 
walks In  a  reasonably  safe  condition  for  tbe 
ordinary  purposes  of  travel  applies  to  tbe  re- 
moval of  accamnlaHons  of  Ice  and  snow,  and 
for  Injuries  dne  to  Its  negligence  In  thb  re- 
gard  It  will  be  liable."  etc 

In  the  Instant  case  It  Is  concloslvely 
shown  tbat  tbe  accomnlation  of  Ice  and 
snow  on  the  sidewalk  rendered  tlie  aame  un- 
safe for  travd  by  pedestrians. 
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[2]  The  extent  of  tiie  enowfall  la  also 
sbown,  condition  of  tlie  weatber  tbereafter, 
locatioa  of  the  sidewalk  as  a  public  way, 
and  lapse  of  time  between  the  Bnowtall  and 
accident.  Snch  being  the  case,  the  court  be- 
low 1^  It  to  the  Jury  to  say  whether  or  not, 
nnd»  all  the  drcumstances,  the  city  bad  due 
noUoe  of  the  unsafe  condltl<m  of  the  aide- 
walk  and  a  reasonable  time  thereafter  in 
whidi  to  remove  the  ice  and  snow,  and 
whether  or  not,  in  the  exercise  of  reasona- 
ble care,  the  ci^  was  n^igent  in  not  rem- 
edying tlie  defect  prior  to  the  accident.  The 
Jury  passed  on  these  questions  and  reudered 
a  modest  rerdlct  for  plaintUL  The  case 
seema  to  have  been  fairly  and  impartially 
tried.  We  are  not  inclined  to  disturb  the  ver- 
dict; nor  would  we  have  felt  disposed  to  dls* 
turb  the  verdict  had  It  been  in  &vor  of  de- 
fendant. The  general  enirait  of  authority 
seems  to  assign  to  Juries  the  duty  of  deter- 
ndniag  ccmtroverted  facts  in  this  dass  of 
cases.  Thompson  on  Negligence,  I  6184; 
COougbeBsey  v.  City  of  Watertury,  61  Conn. 
405,  50  Am.  Bep.  88;  Collina  v.  CouncU 
Bluffs,  82  Iowa,  824,  7  Am.  Rep.  200;  HaU 
V.  City  of  Lowell,  10  Onsh.  (Mass.)  260;  8co- 
vUle  T.  Salt  Lake  City.  11  Utah.  60,  39  Pac. 
481;  Foxworthy  v.  CAty  of  Hastings,  25 
Neb.  ISftit  "^wneend  t.  blty  ot  Butte,  41 
Xfont  410,  100  Pac.  000;  Nebraska  City 
T.  Bathbooe,  20  Neb.  28^  20  N.  W.  020;  Dis- 
trict of  Columbia  v.  Fraier,  21  App.  D,  a 
154;  Griffith  t.  City  and  County  of  Denver, 
182  Faa  57,  decided  by  the  Supreme  Court 
April  7,  101& 

In  the  lost  case  dted  the  court  was  called 
upon  to  decide  whether  or  not  the  dty  was 
iwgligMit  In  constructing  and  maintaining  a 
sidewalk  at  a  greater  angle  than  that  flxed 
by  ordinance.  It  was  held  that  the  city's 
acts  in  that  respect  were  not  negligence  per 
Be,  bnt  it  was  for  the  Jury  to  decide  wheth- 
er or  not,  under  all  the  drcumstances  of  the 
case,  the  sidewalk  so  constructed  and  main- 
tained was  dangerous  to  travel  and  consti- 
tuted negligence  on  the  part  of  the  city. 
Justice  Bailey,  speaking  for  the  court,  said: 
"The  tesUmony  shows  that  the  walk  in  ques- 
tion had  an  inclination  toward  the  street 
slightly  In  excess  of  that  fixed  by  ordinance. 
Counsel  for  plalntUT  urge  that  this  conclu- 
sively establishes  n^Ilgence  against  the  dty. 
The  court  Instructed  the  Jury  that  such  fact 
did  not  in  and  of  Itself  alone  necessarily 
eatabllah  negligence,  but  that  it  was  a  fact 
which  the  Jury  should  take  Into  conddera- 
tlon,  with  all  of  the  other  testimony,  in 
reaching  a  conclusion  as  to  whether  the  walk 
was  of  a  defective  or  dangerous  construC' 
tlon.  •  *  *  The  effect  of  the  excessive  in- 
clination upon  the  safety  of  the  walk  was 
one  of  fact,  involving  the  question  of  n^ 
llgence  on  the  pert  of  the  dty,  a  matter 
dearly  for  the  Jury  to  determine  xrpon  all  of 
the  testimony,  where  it  was  properly  I^t" 

Reading  the  InstructfoDs  as  a  whole,  we 


think  they  were  consistent  with  each  other, 
and  fairly  submitted  the  case  to  the  Jury  up* 
on  all  snbstantlal  Issues  before  them  for  con- 
sideration. Under  the  views  above  express- 
ed, we  deem  It  unnecessary  to  notice  other 
assignments  of  errors  discussed  by  counsel 
in  thdi  oral  argument  and  briefs. 
The  Judgment  is  affirmed. 

CUNNINQHAM,  p.  and  KING,  3^  dis- 
sent. 


MEYER  V.  WRIGHT. 

(Court  of  Appeals  of  Colorado.   April  14, 
1913.) 

1.  Pleading  (S  193*)— DxmmsEB— Gbounds. 

Under  HIQs*  Ann.  Code,  |  60,  prescribing 
the  available  grounds  oi  demurrer,  a  demurrer 
on  the  groond  that  tiie  contract  pleaded  In 
tbe  complaint  was  Illegal  and  void,  contrary  to 
public  policy  and  good  morals  and  eonld  not 
be  enforced,  was  unauthorized. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  U  42S,  428-436,  437-443;  Dec.  Dig. 

2.  COBPOBATIONS    (i    186* )— StoOEHOLDE&B— 

Rights— PioiToiABT  Relation. 

A  mere  stockholder  of  a  corporation,  un- 
like a  director,  sastainB  no  fidndary  rdatlon 
to  the  corporation  and  is  under  no  duty  to 
serve  It;  hence,  in  the  absence  of  fraud,  he 
may  deal  witb  tbe  corporation,  its  debts  or 
property,  as  though  he  were  a  stranger. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tiona.  Cent  Dig.  M  68S-701;   Dec.  Dig.  | 

3.  COBPOBATIORB  (|  188*)  —  SlOOKBOLDlSfl  ~ 
FBOPEBTT— PUBCTASK  OF  TaX  TlTUE. 

Property  of  a  corporation  having  been 
Bold  for  taxes,  a  contract  by  a  stockholder  witb 
the  tax  sale  parchaser,  by  which  the  latter 
agreed  to  procare  a  tax  deed  and  then  convey 
the  tax  tide  to  sach  atockholder,  was  neither 
contrary  to  public  policy,  honesty,  or  good 
morals,  and  hence  the  stockholder  could  not  be 
deprived  of  a  decree  of  spedSc  performance 
on  that  ground. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tionB,  Cent  Dig.  {  691;  Dec.  Dig.  i  183.*] 

Appeal  from  District  Court,  Eagle  County ; 
Charles  Cavender,  Judge. 

Suit  by  George  S.  Wright  against  R.  3. 
Meyer,  Judgment  fOr  plaintiff  and  defend- 
ant appeals.  Affirmed. 

Henry  R.  Rhone,  of  Grand  Junction,  f6r 
appellant  John  A.  Swing  and  Fraker  Ar- 
nold, both  of  Denver,  for  appellee. 

HURLBUT,  J.  May  28,  1908,  plaintiff 
(appellee)  Instituted  suit  against  defaidant 
(appdiant)  in  Eagle  district  court  The  com- 
plaint, among  other  thinga,  alleged  that  on 
June  10, 1907,  the  Gold  Bdt  Mining,  Milling 
ft  Prospecting  (Company  of  Council  Bluffs, 
Iowa,  a  corporation,  was  the  owner  of  cer- 
tain patented  claims,  machinery,  and  Im- 
provements therein  described  ;  that  the 
taxes  upon  said  premises  were  deUnguMit 
for  the  year  1900,  and  the  property  had  been 
sold  by  tbe  treasurer  of  Eagle  county  on  the 
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17th  day  of  October,  1901,  for  such  delin- 
quent taxes ;  that  at  the  tax  sale  defendant 
purchased  said  property  and  received  a  treas- 
urer's certificate  therefor;  that  on  Jane  10, 
1907,  plaintiff  was  Interested  In  the  property 
as  a  stockholder  and  as  attorney  for  the 
stockholders  of  said  mlnln?  company,  and  on 
that  day  entered  into  a  written  contract  with 
defendant,  under  the  terms  of  which  defend- 
ant agreed  to  obtain  a  treasurer's  deed  for 
the  premises  In  pursuance  of  his  certificate 
of  sale  and  thereupon  convey  the  said  prop- 
erty to  plaintiff ;  and  that,  in  consideration 
of  such .  conveyance,  plaintiff  agreed  to  pay 
defendant  tixe  full  amount  of  taxes,  with  in- 
terest and  p^alties  and  all  other  expenses 
Incurred  by  defendant  In  obtaining  said 
deed.  The  contract  provided  for  an  altema- 
tire  consideration  to  be  paid  by  plaintiff  at 
his  option,  not  necessary  to  consider.  The 
contract  contained  an  acknowledgment  by 
defaidant  of  the  receipt  of  $10  ftom  plain- 
tiff as  part  payment  of  the  consideration. 
The  complaint  further  alleges  that  on  Au- 
gust 2,  1907,  It  was  found  and  determined 
tiiat  a  balance  of  f397.79  was  due  defend- 
ant under  the  terms  of  said  contract,  which 
sum,  on  the  7th  day  of  August,  1907,  plain- 
tiff paid  to  defendant,  which  he  received 
and  retained ;  that  on  October  27,  1907,  de- 
fendant received  from  the  treasurer  of  said 
county  the  tax  deed  for  the  premises  de- 
scribed ;  that  defendant  had  paid  all  subse- 
quent taxes  and  had  done  all  things  necessa* 
ry  and  reguidte  to  entitle  him  to  the  tax 
deed  aforesaid ;  tliat  plaintiff  compiled  with 
and  p^fbrmed  all  the  terms  of  said  contract 
on  bis  part  to  be  complied  wltb  and  per- 
formed; that  defendant  refused  to  convey 
to  plaintiff  the  said  property  and  his  Inter- 
est ther^n  acquired  by  virtue  ot  the  tax 
deed,  closing  with  a  prayer  for  specific  per- 
formance of  the  contract  and  general  relief. 
To  OdB  complaint  a  demurrer  was  interposed 
by  defendant,  containing  two  grounds :  First, 
that  the  complaint  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action;  sec- 
ond, "that  fbe  contract  set  out  in  said  com- 
plaint la  Illegal  and  void,  contrary  to  public 
policy,  contrary  to  good  morals,  and  cannot 
be  enforced."  The  demurrer  was  afterwards 
heard  by  the  court  and  overruled,  whereupon 
defendant  elected  to  stand  on  his  demurrer, 
saved  proper  exceptions  to  the  court's  ruling, 
and  took  the  case,  by  appeal,  to  the  Supreme 
Court  The  case  is  now  before  us  for  deter- 
mination by  lawful  transfer  from  the  Su- 
preme Court 

[1]  As  we  Interpret  the  demurrw,  only 
one  ground  recognized  by  tile  Code  is  therein 
stated,  to  wit,  the  first.  The  alleged  second 
ground  does  not  state  any  one  of  the  seven 
reasons  for  demurrer  found  In  section  60, 
Mills'  Annotated  Coda  The  matters,  how- 
ever, contained  in  this  second  ground  could 
probably  be  urged  in  support  of  the  first 
The  record  shows  that,  after  defeudaiut  elect- 
ed to  stand  on  his  demurrer,  evidence  was 


Introduced  on  behalf  of  plaintiff  to  sustain 
the  allegations  of  the  complaint  but  such 
evidence  does  not  appear  in  the  abstract  of 
record.  The  decree,  however,  appears  there- 
in and  la  conclusive  as  to  its  flndlug^of 
facts.  ' 

But  one  question  Is  before  the  court,  a 
determination  of  which  Is  decisive  of  this 
appeal:  Did  the  complaint  state  facts  suf' 
fldent  to  constitute  a  cause  of  action?  Ap- 
pellant contends  that  the  contract  of  June 
10,  1907,  set  out  in  the  complaint  is  illegal, 
void  on  its  face,  and  contrary  to  public  pol- 
icy and  good  morals,  and-  that  oUier  aver^ 
ments  of  the  complaint  confirm  mtii  conten- 
tion. The  averments  alluded  to  read  as  fol- 
lows: "That  prior  to  the  said  10th.  day  of 
June,  1907,  the  plaintiff  herein,  being  inters 
ested  as  a  stockholder  and  as  the  attorney 
for  the  stockholders  of  said  mining  company, 
began  negotiations  with  the  defendant  with 
a  view  of  porchasing  said  tax  sale  certifi- 
cates and  the  rights  of  the  defendant,  R.  J. 
Meyer,  therein  or  thereto,  and  to  acquiring 
the  title  to  said  property  under  the  tax  deed 
to  be  issued  by  the  treasurer  of  Eagle  coun- 
ty under  said  tax  sale  certificate  or  certifi- 
cates, and  to  acquire  such  title  under  said 
tax  deed  as  could  be  acquired  under  and  by 
virtue  of  such  sale  thereof  for  the  taxes  of 
the  year  1900."  In  view  of  these  auctions, 
appellant  reasons  tbat  a  stockholder  or  sto<^- 
holder's  attorney  sustains  a  trust  relation 
toward  the  company,  and  cannot  purchase 
Its  property  at  a  tax  sale,  either  in  the 
name  of  the  stockholder  or  the  attorney; 
that  the  same  is  prohibited  under  a  well- 
known  rule  of  equity ;  that  one  occupying  a 
fiduciary  relation  towards  his  principal  may 
not  purchase  the  property  of  the  principal 
without  his  consent  nor  otherwise  deal  with 
the  same  to  bis  own  advantage  and  profit 
We  fiiil  to  see  wherein  this  rule  Is  applicable 
in  this  case. 

[2]  A  mere  stockholder,  unlike  a  director. 
Is  under  no  duty  to  serve  bis  corporation. 
In  the  absence  of  fraud,  he  may  deal  with 
It  or  Its  debts  or  property  as  any  stranger. 
He  does  not  occupy  a  trust  relation  towards 
the  other  stockholders,  and  he  may  deal 
with  them  or  with  the  corporation  In  good 
faith. 

[3]  It  is  not  alleged  that  plaintiff  was  the 
attorney  for  the  company,  but  even  It  such 
were  the  case  there  Is  no  averment  from 
which  the  inference  can  be  drawn  that  he 
acted  fraudulently  or  prejudicial  to  the 
rights  of  the  company  In  executing  the  con- 
tract In  question.  The  contract  set  out  in 
the  complaint  Is  free  from  ambiguity.  It 
requires  defendant  to  obtain  a  treasurer's 
deed  for  the  proiwrty  described  In  the  com- 
plaint and,  as  soon  as  such  deed  Is  obtain- 
ed, convey  such  property  to  plaintiff.  It  r» 
quires  plaintiff  to  pay  defendant  certain 
sums  of  money  to  be  used  for  the  purposes 
stated.  The  complaint  shows  that  plaintiff 
made  all  payments  required  of  him  and 
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lerwlse  complied  with  all  the  terms  of 
e  contract,  while,  on  the  contrary,  defend- 
t  secured  the  tax  deed  but  refused  to 
ike  the  conveyance  as  he  had  agreed  to 
.  As  we  read  the  complaint,  not  a  line 
word  therein  shows,  or  tends  to  show, 
ilatton  of  any  trust  by  plaintiff,  nor  does 
show  any  act  or  thing  done  or  said  by  him 
ilch  suggests  bad  faith  or  moral  turpitude 
his  part  Everything  said  or  done  by 
n,  as  shown  by  the  complaint,  appears  to 
entirely  consistent  with  honesty  and  good 
>rals.  True,  the  complaint  shows  that 
ilntlflC,  while  a  stockholder  and  attorney 
:  other  stockholders,  contracted  with  the 
Ider  of  the  tax  sale  certificate  to  secure 
le  from  him  by  deed  to  the  company's 
3perty  previously  sold  at  tax  sale.  It 
anot  be  successfully  contended  that  this 
7t  by  itself  Justifies  a  legal  presumption 
fraud.  For  anything  that  appears  to  the 
itrary  in  the  complaint,  the  entire  trana- 
tlon  may  have  been  conducted  with  the 
11  knowledge  of  plaintiff's  clients  or  broth- 
stockholders.  It  Is  not  disclosed  by  the 
mplalnt  that  any  client  of  plaintiff,  the 
mpany  Itself,  or  any  stockholder  thereof 
complaining  of  the  contract  or  plalntlCfs 
atlon  thereto.  We  do  not  think  the  au- 
irlty  or  reasoning  found  in  appellant's 
lef  are  applicable  to  the  issues  presented 
this  appeal.  The  demurrer  admits  all 
i  facts  well  pleaded  In  the  complaint,  and 
!  are  satlafled  It  states  a  good  cause  of  ae- 
n. 

The  Judgment  Is  affirmed. 


3UNTAIN  SUPPLT  DITCH  CO.  T.  LIN- 
DEKU6EL. 

{Court  of  Appeals  of  Colomda  April  14, 
1913.) 

PuUDura  (I  202*)— DmnTBBEB'-IncoBPO- 

lATIHG  IN  ANSWKB. 

The  practice  of  challenging  the  sufficiency 
the  complaint  by  a  clause  incorporated  In 
}  answer  not  called  to  the  court's  attention 
til  trial,  instead  of  filing  a  separate  demor- 

is  not  to  be  commended. 
Ed.  Note.— For  other  cases,  see  Pleading, 
nt  Dig.  I  480;  Dec.  Dig.  f  202.*] 

PiXADiKO  (I  4(6*)— Complaini^Defeoth 

^UBED  BT  AN6WEB. 

Alleged  defects  in  the  complaint  were  cnr- 
by  the  answer  which  put  in  issue  the  very 
itters  which  defendant  contended  should  have 
en  pleaded  in  the  complaint,  in  order  to  state 
cause  of  action. 

Ed.  Note.— For  other  cases,  see  Pleading, 
fnt.  Dig.  S{  1343-1347 ;  Dec.  Dig.  1  403.*] 

Watebs  and  Watkb  Coubses  <8  252n— 
Mutual   Ditch  Gohparibs— Duties  To- 

(TAKD  STOCKHOLVIBS. 

It  is  the  duty  of  a  company  organized  to 
pply  water  to  its  stockholders  by  meant  of 
tches  and  reservoirs  to  exercise  reasonable 
re  and  diligence  In  procuring  and  storing  wa- 
r,  keeping  its  reservoirs  In  repair  and  condl- 
>n  to  retain  the  water,  and  making  a  ratable 
stribution  thereof,  and,  if  a  stockholder's  land 
BO  situated  that  it  can  be  irrigated  from  only 


certain  reservoirs,  to  retain  a  stiffident  antonnt 
of  water  in  those  reservoirs  for  bis  land  if 
practicable  by  the  exercise  of  reasonable  care 
and  diligence  and  without  prejudice  to  the  other 
stockholders. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec  Dig.  g  252.*] 

4.  Watebb  and  Watbb  Coubses  <8  262*)— 
Mutual  Ditch  Companies— Dnrnts  To* 
wabd  Stookholuebs. 

Where  a  mutnal  ditch  company  was  not 
distributing  its  water  to  its  atocknolaers  in  pro- 
portion to  their  shares  of  stock,  but  was  dis- 
tributing to  each  stockholder  what  he  might 
need  while  the  water  lasted,  It  did  not  perform 
its  duty  to  a  stockholder  by  limiting  bim  to  his 
strict  pro  rata  share  while  water  was  being 
held  unused. 

WEI  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  IMg.  |  262.*} 

5.  Watebs  and  Wateb  Coubsbs  (S  263*)— Ac- 
tions—Questions  FOB  JUBY. 

Whether  a  ditch  company  willfully  or  neg- 
ligently diverted  water  from  upper  to  lower 
reservoirs  from  which  a  stocKholder's  land 
could  not  be  Irrigated  as  shown  by  his  evidence, 
or  whether  it  exercised  reasonable  care  and  dil- 
igence for  the  protection  of  his  rights,  were 
questions  for  the  jury. 

[Ed.  Note.— For  otiier  cases,  see  Waters  and 
Water  Oonnes,  Cent.  Dig.  f  324;  Dec  Dig.  1 
263.*] 

6.  Appeal  and  E^bob  (S  1002*)— Review— 
QuE^ioNs  OF  Fact. 

A  jury's  finding  on  competent,  snbstantial, 
conflicting  evidence  is  conclusive  on  the  Coturt 
of  Appeals,  although  it  may  believe  from-  a 
reading  of  the  record  that  the  verdict  might 
well  have  been  otherwise. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  893^037;  Dec.  Dig.  { 
1002.*] 

7.  Appeal  and  Bbbob  ({|  1032,  1033*)— Bub- 
den  or  Showing  Ebbob. 

The  judgment  will  not  be  reversed  unless 
appellant  shows  error  actually  or  presumptively 
prejudicial  to  it,  and  hence,  where  the  on^  er- 
ror shown  was  manifest^  favorable  to  appel- 
lant, it  woald  be  disregarded. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  J|  4047-4051,  40te-4062 ; 
Dec  Dig.  §8  1032,  1033.*] 

Appeal  from  District  Court,  Larimer  Coan- 
ty;  James  E.  Garrlguea,  Judge. 

Action  by  August  Llndekugel  against  the 
Mountain  Supply  Ditch  Company.  Judgment 
for  plaintiff,  and  d^endant  appeals.  Af- 
firmed. 

Rhodes  &  Temple,  of  Ft  Oollins,  tot  Kppa- 
lant   John  J.  Herring,  of  Axtec;  N.  M., 
appellee. 

KINO,  J.  From  a  verdict  and  Judgment  In 
favor  of  the  plaintiff  In  the  sum  of  |1,226, 
the  defendant  appealed. 

[1]  The  first  question  presented  by  the  as- 
signments of  errors  Is  that  the  complaint  does 
not  state  a  cause  of  action.  No  separate 
demurrer  was  filed,  bat  the  sufficiency  of 
the  complaint  was  challenged  by  a  clause 
Incorporated  In  the  answer,  and  the  atten- 
tion of  the  conrt  was  first  called  to  It  after 
the  Jury  had  been  Impaneled  and  sworn  to  ' 
try  the  cause  upon  Its  merits.  That  prac- 
tice has  become  customary  In  some  sections 
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of  the  state  bat  is  not  to  be  commended, 
either  as  to  the  manner  of  pleading  or  the 
delay  In  presenting  the  Issne  of  law.  "It  U  a 
custom  more  honored  In  the  breadi  than  In 
the  obserTauce."  It  Is  dilatory  and  savors  of 
otistmctlTe  tactics  rather  than  of  an  attempt 
to  reach  trial  on  the  merits.  The  demurrer 
was  OTermled,  and  no  objection  on  the 
ground  of  insuffldency  of  the  c(nnplalnt  was 
made  to  the  evidence  offered. 

[1]  However  faulty  It  may  be,  we  think  the 
com^lnt,  as  aided  by  the  answer,  whldi  to 
some  extent  cured  its  defects,  may  be  sus- 
tained. It  Is  allied,  in  substance  that  de- 
foidant,  aroeUuit  lure,  is  a  mutual  ditch 
company  organised  as  a  corporatlcKi  under 
the  laws  of  Colorado  for  fibe  purpose  of  fur- 
nishing water  to  its  stockholders  for  irriga- 
tion; that  i^lnUir  was  a  stockholder  of  said 
corporation  to  the  extmt  of  82^  shares,  and 
was  the  owner  of  240  acres  of  land  requiring 
irrigation,  lying  under  defendant's  ditches 
and  reservoirs  and  baring  no  other  source  of 
supply;  that  in  the  string  of  1907  plaintiff 
preittred  and  seeded  to  grain  178  acres  of 
said  land,  and  was  entitled  to  and  demanded 
water  for  Its  irrigation;  that  a  small  Quan- 
tity was  furnished  in  June,  sufficient  only  to 
Irrigate  40  acres  once,  and  that  thereafter 
defendant  failed,  refused,  and  neglected  to 
furnish  plaintiff  any  water;  that  it  pur- 
posely and  voluntarily  diverted  all  the  water 
stored  In  certain  reservoirs  for  the  express 
purpose  of  Irrigating  plaintiff's  land,  and  the 
only  reservoirs  from  which  his  land  could  be 
irrigated,  from  those  reservoirs  Into  other 
reservoirs  and  to  other  lands,  by  reason  of 
which  plaintiff's  crops  were  destroyed  or  se- 
riously injnred.  Defendant  answered,  deny- 
ing its  willful  diversion  of  the  water  bo 
stored,  as  alleged  In  the  complaint,  and  al- 
leged that  It  distributed  the  water  in  accord- 
ance with  its  regular  custom,  and  to  the 
best  Interests  of  all  Its  stockholders.  Includ- 
ing the  plaintiff  whenever  he  was  entitled 
thereto,  and  It  had  any  water  for  the  use  of 
Its  stockholders,  thus  putting  In  issue  the 
Very  matter  which  defendant  contends  was 
necessary  to  be  pleaded  in  the  complaint  in 
order  to  state  a  cause  of  action. 

[3]  The  defendant  company,  having  been 
organized  for  the  purpose  of  supplying  water 
to  Its  stockholders  by  means  of  a  ditch  and 
reservoir  system,  assumed  and  was  charged 
by  law  with  the  duty  of  exercising  rea- 
sonable care  and  diligence  In  procuring  and 
storing  the  water,  keeping  Its  storage  reser- 
voirs in  repair  and  condition  to  retain  the 
same,  and  making  ratable  distribution  there- 
of; and,  if  plalntlCTs  land  was  so  situated 
that  it  could  be  Irrigated  from  certain  reser- 
voirs only,  it  was  its  duty,  If  practicable, 
«by  the  exercise  of  reasonable  care  and  dill- 
.gence,  and  without  prejudice  to  the  other 
stodcholders,  to  retain  a  sufficient  amount  of 
water  in  such  reservoirs  to  irrigate  those 
lands.   Bocky  Ford,  eta,  Oo.  v.  Simpson,  S 


Colo.  App.  30,  88,  86  Pac.  638;  Knowles  v. 
Clear  Creek,  etc.,  Ca,  IS  Colo.  209,  82  Pac. 
279;  Miller  v.  Imperial  Water  Co..  196  Cal. 
27,  103  Pac  227,  24  L.  B.  A.  (X.  8.)  372.  Its 
failure  to  perform  this  duty  and  the  injury 
resulting  to  plaintiff  therefrom  is  diarged  in 
the  complaint  No  reason  Is  awlgned.  wliy 
the  defendant,  in  the  enrdae  of  that  reason- 
able care  and  ordinary  jirudence  wlt^  whidi 
it  was  ctiarged,  should  run  the  stored  wat^ 
out  of  the  upper  reservoirs,  whence  It  could 
be  readily  distributed  to  all  parties  «itltled 
thereto,  until  It  became  apparent  and  reason- 
ably certain  that  they  could  be  refilled  from 
the  stream,  or  unless  the  condition  of  tlie 
reservoirs  rendered  it  unsafe  to  retain  the 
water  therein.  It  Is  asserted  by  defendant 
that  the  reservoirs  were  refilled  to  abont  the 
extent  of  the  depletion,  but  upon  that  point 
the  evidence  was  conflicting. 

It  is  contended  that  the  evidence  Is  Insuffl- 
deut  to  support  the  verdict  It  was  admit- 
ted that  defendant  is  a  mutual  dltdi  company, 
but  it  is  claimed  that  the  evldoice  fails 
to  show  either  willful  or  negligent  failure 
of  defendant  to  perform  any  of  its  duties, 
and  particularly  that  it  filled  to  deliver  to 
the  plaintiff  his  full  share  of  the  water  in 
proportion  to  his  stock.  The  evidence  on 
plaintiff's  part  shows  that  early  in  May  all 
the  water  was  run  from  the  two  upper  reser- 
voirs, the  only  ones  from  which  plaintiff 
could  be  supplied  that  year,  into  another 
situated  below  his  land,  and  there  held  un- 
used thron^out  the  entire  season  while 
plalntifFs  crops  were  burning  up  with 
drought 

[4]  Defendant's  evidence  shows  that  the  wa- 
ter was  not  being  distributed  in  proportion  to 
the  stockholding,  but  to  each  stockholder  what 
he  might  need  while  the  water  lasted;  and 
It  is  further  shown  by  one  of  its  witnesses 
who  farmed  a  large  acreage  that  year  for  the 
president  of  the  company  that  he  had  plenty 
of  water.  Under  this  evidence,  the  plaintiff 
could  not  be  limited  to  his  strict  pro  rata 
share  while  water  was  being  held  unused. 

[B,  I]  Whether  the  defendant  exercised  rea- 
sonable care  and  diligence  for  the  protection 
of , plaintiff's  rights  as  a  stockholder  when  It 
ran  all  the  water  from  the  upper  storage  to 
the  lower,  and  whether  In  fact  it  did  so 
divert  It,  wlllfolly  or  negligently,  were  mat- 
ters for  the  Jury,  and  Its  finding  on  compe- 
tent, substantial,  conflicting  evidence  is  con- 
clusive on  this  court  although  we  may  be- 
lieve from  a  reading  of  the  record  that  the 
verdict  might  well  have  been  otherwise.  The 
verdict  Is  not  obviously  excessive,  and  conn- 
s' have  not  pointed  out  wherein  its  excess, 
if  any,  may  be  discovered. 

[7]  It  is  also  contended  that  instmctlott 
No.  6,  f^rea  by  the  court  Is  erroneous.  In 
that  respect  we  agree  with  counsel,  as  there 
Is  no  evidence  on  which  to  predicate  the 
Instruction ;  but  it  is  manifestly  favorable  to 
the  defoidant,  and  therefore  not  prejudicial 
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to  It  Beversal  may  not  be  required  tmless 
appellant  shows  error,  actnally  or  presump- 
tively prejudicial  to  it   Harrlstm  r.  Hodges 
et  aL.  49  Colo.  105,  lU  Pac.  TOO. 
The  Jndgmoit  Is  affirmed. 


PUZZLE  MINING  &  RBDUOTION  OO.  t. 
MORSE  BROS.  MACHINDaY 
&  SUPPLY  CO. 

(Court  of  Appeals  of  Colorado.  April  14, 
1913.) 

1.  SaIJBS  (I  472*)— GONDUXONAI.  Baub— Sb- 
CBBI  lilEN— VAZJDITT. 

A  conditional  sale  reserving  a  secret  uen 
to  the  vendor  is  void  in  Colorado  as  asainst 
creditors  or  snbaequent  holders  having  no  no- 
tice thereof,  and  who  are  injuriously  affected 
thereby,  being  treated  an  to  sacb  persons  as  an 
absolate  sale. 

[Dd.  Note.— For  other  cases,  see  Sales,  Cent 
Dii  H  1866-1376;  Dec  Dig.  |  472.*] 

2.  8AXMB  (I  472*)-^ConDrnoirAL  ob  Abso- 
luts Sal£— Third  Pebsons. 

A  lessee  of  a  mine  contracted  with  tbe  less- 
or to  place-  certain  macblnery  on  the  propert;, 
and  for  this  purpose  pnrcfaased  the  machinery 
from  plaintiff  nnder  a  conditional  sale  of  which 
the  lessor  bad  no  knowledge,  and  had  tbe  same 
installed  on  the  property.  Held,  that  as  to  tbe 
lessw  the  sale  of  the  machinery  was  absolute 
and  not  conditionaL 

SDd.  Note.— For  otiier  cases,  see  Sales,  Cent 
{.  H  1366-1376;  Dec  Dig.  {  472.*] 

S.  FiXTUBM  (I  14*)— Natubb  or  Abticlbs— 
MiniRo  Macuinebt  —  Permanent  Acces- 
sion TO  Fbebhold — Replevin. 

Plaintiff  sold  certain  boilers  and  mining 
machinery  for  installation  at  a  mine.  The  boil- 
ers were  Incased  in  masonry  and  the  machinery 
bolted  to  solid  foundations.  All  of  the  articles 
were  necessary  to  the  snccessfol  operation  of 
the  whole  plant,  or  to  some  part  of  the  ma- 
chinery, and  it  appeared  that  it  was  the  buy- 
er's intention  to  make  a  permanent  accession 
to  the  freehold  and  to  use  it  solely  for  the  de- 
velopment and  operation  of  the  mine.  HM, 
that  tbe  machinery  constituted  a  part  of  tbe 
freehold,  and  that  replevin  could  not  be  main- 
tained by  the  seller  to  recover  the  same. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent  Dig.  f{  22,  2G ;  Dec.  Dig.  f  14.*] 

Aiq^eal  from  District  Court,  Summit  Coun- 
ty ;  Charles  Cavender,  Judge. 

Action  by  tbe  Morse  Bros.  Machinery  ft 
Supply  Company  against  the  Gold  Dust  Con< 
soHdated  Mining  Company,  In  which  the  Pub- 
Ble  Mlnliv  ft  Reduction  Company  Intervenes. 
From  a  jndgment  for  plalntlfr,  Intervener 
aj^walB.  Reversed. 

Charles  F.  Camlne,  of  Denver,  for  appel- 
lant Elliott  ft  Bardwell,  of  Denver,  for  ap- 
pellee. 

CUNNINGHAM,  P.  J.  January  SO.  1908. 
appellee  (hereinafter  referred  to  tor  oonveui- 
mee  as  the  Machinery  Company)  Instituted  a 
replevin  salt  against  the  Gold  Dust  Consoli- 
dated Mining  CcHupany  (hereinafter  refwred 
to  as  the  Gold  Dust  Company)  to  recover 
possession  <tf  certain  mining  madiinery 
which  the  Machinery  Company  bad  thereto- 
fore sold  to  the  Gold  Dust  Company,  and  on 


which  a  balance  remained  due.  Tbe  Machin- 
ery Company  Insists  that  the  sale  was  a  con- 
ditional one,  and  the  title  was  not  to  pass 
from  it  to  the  Gold  Dust  Company  until  the 
machinery  had  been  paid  for.  There  were 
two  sales  and  two  written  contracts  of  sale, 
in  all  respects  alike,  in  which  It  was  spe- 
cifically provided  that  "the  entire  title  and 
ownership  of  the  machinery  should  remain 
in  the  Machinery  Company  and  vendor  until 
the  full  payment  of  all  installments  due 
thereon,  together  with  Interest"  And  it  was 
further  stipulated  In  said  written  contracts 
between  the  Machinery  Company  and  tbe 
Gold  Dust  Company,  vendor  and  vendee, 
"that  the  latter  received  the  property  as 
bailee  of  the  former."  The  Gold  Dust  Com- 
pany was  in  possession  of  certain  placer  ipln- 
lug  proiwrty  as  leasee,  the  title  to  the  prop- 
erty being  In  tbe  Puzzle  Mining  ft  Reduc- 
tion Company,  ai^ellant  here;  said  company 
being  hereinafter  referred  to  as  tbe  Puzzle 
Company.  Tbe  machinery  in  question  was 
purchased  for  and  Installed  upon  this  prop- 
erty. The  pertinent  portions  of  the  lease 
under  which  the  Gold  Dust  Company  was 
operating  the  mine  required  it  "to  take  pos- 
session of  tbe  mill  then  on  the  property,  to 
add  to  and  install  therein  such  machinery 
and  appUancea  as  might  be  necessary  in  the 
treatment  of  the  ore  from  the  mine,  and  to 
Increase  the  capacity  of  said  mill  to  at  least 
sixty  tons  daily."  Incorporated  in  the  lease 
was  an  option  which  permitted  the  Gold 
Dust  Company,  under  t^rtain  conditions,  to 
become  the  purchaser  of  the  mining  property 
covered  by  the  lease.  In  connection  with 
this  option  agreement  appears  the  following: 
"It  is  further  understood  and  agreed  that  In 
case  of  tbe  forfeiture  of  the  said  lease,  the 
payments  made  thereunder  shall  be  consider- 
ed as  rental  for  said  property  up  to  the  time 
of  such  forfeiture,  and  that  all  machinery 
and  appliances  Installed  in.  and  all  improve- 
ments made  upon,  said  property  shall  revert 
to  the  first  parties  hereto" — the  first  parties 
being  the  Poczle  Company. 

It  will  be  seen  that  one  of  the  considera- 
tions for  the  lease  and  option  agreement  was 
the  purchase  and  installation  by  the  lessee, 
the  Gold  Dust  Company,  of  such  macbiiwry 
and  appliances  as  might  be  necessary  for  the 
treatment  of  the  ore;  said  purchase  and  In- 
stallation of  madiinery  to  be  in  addition 
to  the  machinery  on  tbe  property  at  the  time 
the  lessee  and  prospective  purchaser,  the 
Oold  Dust  Company,  took  possession  thereof. 
This  Is  an  Importuit  fact  which  must  be 
borne  In  mind.  It  may,  we  think,  be  fairly 
Inferred  that  the  machinery  here  involved 
was  purchased  by  the  Gold  Dwit  Company  of 
tlie  Machinery  Company,  and  added  to  tlie 
plant  already  upcm  the  property,  in  fulfill- 
ment of  tihat  requirement  of  the  lease  and 
option  to  which  we  have  Just  directed  atten- 
tion. 
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Aside  from  certain  olijectlons  wblch  It  filed 
to  the  teplevln  bond,  the  Gold  Dust  Com- 
pany made  no  appearance  whaterer  in  the 
casew  On  February  8*  lOOS,  appellant,  the 
Puzde  Company,  filed  Its  petition  In  Inter- 
vention, and  thereafter  the  contetrt;  was  sole- 
ly between  the  Intervener  and  the  Machine]? 
Company.  For  the  purpose  of  preventing  the 
Machinery  Company  from  removing  the  ma- 
chinery from  the  mine,  the  Puzzle  Company 
Instituted  Injunction  proceedlnfES,  which  were, 
as  we  view  the  record,  but  auxiliary  to  the  re* 
plevln  proceeding  and  designed  simply  to 
maintain'  the  statu  quo.  We  shall  therefore 
make  no  reference  to  the  Injunction  feature  of 
the  case,  further  than  to  say  that  it  was  dis- 
posed of  on  the  trial  at  the  same  time  the  Is- 
sues raised  in  the  replevin  suit  were  heard ; 
the  two  cases  being  consolidated  by  stipula- 
tion. The  case  was  tried  to  the  court  with- 
out a  jury;  the  trial  judge  finding  that  there 
was  due  the  Machinery  Comi>any  from  the 
Gold  Dust  Company  $1,086.14.  By  the  decree 
the  intervener,  the  Puzzle  Company,  was  giv- 
en 30  days  In  which  to  pay  this  amount  to 
the  Machinery  Company,  and  In  case  payment 
of  this  sum  was  not  made  by  the  Puzzle  Com- 
pany within  the  time  spedfled  the'  right  of 
possession  of  the  machinery  was  awarded  to 
the  Machinery  Company. 

The  Puzzle  Company  defended  upon  two 
distinct  theories;  the  first  being  that  the 
sale  was,  under  the  authorities  of  this  state, 
an  absolute  one,  and  that  the  attempt  on  the 
part  of  the  Machinery  Company  to  reserve 
a  secret  lien  should  not  be  uphtid.  Its  sec- 
ond defense  was  based  upon  the  contention 
that  the  mining  machinery  bad  become  so 
affixed  to  the  realty  as  to  become  a  part 
thereof;  hence  could  not  be  recovered  in  a 
replevin  suit  In  any  event,  nor  at  all  as 
against  the  Intervener,  which  had  In  the 
meantime  declared  a  forfeiture  of  the  lease 
and  re-entered  Into  possession  of  the  mining 
property.  It  will  thus  be  percdved  that  two 
difficult  questlcma  are  presented  for  our  de- 
termination. 

1.  The  authorities  pertaining  to  condition- 
al sales  are  far  firom  harmonious;  the  rule 
pertalninK  to  fixtures,  and  when  personal 
property  loses  its  Identity  as  such  and  be- 
comes merged  in  the  real  estate  to  which  It 
is  attached,  is  ninde  to  depend  largely  upon 
the  facts  of  each  particular  case.  Hard- 
ware Co.  V.  McCarty,  10  Colo.  App.  220,  60 
Pac.  744.  The  first  question  has  been  re- 
peatedly before  the  courts  of  this  state  for 
consideration.  See  George  v.  Tufts,  5  Colo. 
165;  Weber  v.  DIebold,  2  Colo.  App.  68,  29 
Pac.  747:  Tufts  v.  Beach,  8  Colo.  App.  35, 
44  Pac.  771;  First  Congregational  Church 
T.  Grand  Rapids  Co.,  15  Colo.  App.  46,  60 
Pac.  948;  Andrews  v.  Colo.  Savings  Bank, 
20  Colo.  313,  36  Pac.  902.  46  Am.  St  Rep. 
291;  Jones  v.  Clark,  20  Colo.  353,  88  Pac. 
371;  Clark  v.  Bright,  30  Colo.  199,  69  Pac. 


506;  Coors  v.  Reagan,  4A  Colo.  126,  96  Pac^ 
966. 

[1]  It  is  not  necessary  that  we  should  an- 
alyze tbese  cases,  or  quote  at  length  from 
them.  Sufilce  it  to  say  that,  contrary  to  the 
ruling  In  many,  perhaps  the  majority,  of  the 
states,  the  doctrine  in  Colorado  has  become 
well  established  that  a  conditional  sale  re- 
serving a  secret  11^  to  the  vendor  is  void 
as  against  creditors  at  subseqnoit  holdos 
having  no  notice  thereof,  and  who  are  In- 
juriously affected  therein-  Mr.  Justice  Max- 
well, In  the  Coors  Case,  sopra,  qnotes  the 
following  with  approval  from  the  Weber 
Oase,  supra :  "Appdlee,  having  T«ted  Wood 
with  the  possession  and  all  indlda  of  owno- 
ship.  It  was  not  a  ballmeat;  but  a  sale  sub- 
ject to  defeasance  npon  a  .sabseqnent  conr 
ditlon,  an  arrangement  known  only  to  the 
parties  themsdves.  A  party  who,  by  his  own 
acts,  places  another  in  the  ostensible  posi- 
tion of  owner  dionld  be  estopped  to  doiy 
such  ownership.  Private  transactions  of  this 
character  are  not  favored,  and  they  are  op- 
posed to  public  policy."  In  otber  words,  mch 
conditional  sales,  as  against  third  parties 
having  no  notice  thereof  and  who  are  In- 
juriously affected  thereby,  must  be  treated 
as  absolute  sales.  Hence,  so  far  as  the 
Pusale  Company  Is  concerned,  the  sale  of  the 
machinery  in  the  Instant  case  must  be  treat- 
ed as  absolute. 

[2]  There  are  additional  reasons  appearing 
in  the  contracts  of  sale  entered  into  between 
the  Machinery  Company  and  the  Gold  Dust 
Company  why  these  sales  must  be  regarded 
as  absolute,  so  far,  at  least,  as  the  Puzzle 
Company  Is  concerned,  under  the  rule  In  An- 
drews V.  Colorado  Savings  Bank,  supra,  viz.: 
A  promissory  note  was  given  by  the  Gold 
Dust  Company,  the  vendee,  to  the  Machinery 
Company,  the  vendor,  for  the  balance  due, 
and  the  agreements  further  provided  that: 
"Said  party  of  the  second  part,  the  vendee, 
agrees  that  they  will  promptly  pay  to  the 
party  of  the  first  part  the  purchase  price 
for  said  property,  when  and  as  the  same 
shall  become  due  and  payable  as  aforesaid." 
In  the  Andrews  Case  Mr.  Justice  Goddard, 
speaking  for  the  court,  says :  "Notwithstand- 
ing the  agreement  itself  provides  that  the 
title  to  the  seating  shall  remain  in  Andrevrs 
&  Co.  until  such  payment  In  cash  shall  have 
been  made  therefor,  thus  evidencing  an  in- 
tent to  make  the  sale  conditional,  so  far  as 
the  transfer  of  the  title  Is  concerned,  that 
such  an  Intention  Is  rebutted  by  the  terms 
and  stipulations  in  the  notes  given  in  pur- 
suance of  the  agreement;  they  being  abso- 
lute obligations,  making  the  purchaser  un- 
conditionally liable  for  the  purchase  price. 
The  optional  payment  of  the  purchase  price 
is  as  essential  to  constitute  a  transaction  a 
conditional  sale  as  the  conditional  passing  of 
the  title;  and  a  transaction  that  in  express 
terms  Imposes  an  unconditional  liability  upon 
the  vendee  to  pay  the  purchase  piloe  for  the 
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property  delivered,  however  characterized  by 
the  parties,  Is  essentially  and  In  legal  effect 
an  absolute,  and  not  a  conditional,  sale." 

Inasmuch  as  the  lease  from  the  PoxBle 
Company  to  the  Gold  Dnat  Company  required 
the  latter  to  purchase  and  install,  by  way  of 
addition  to  the  plant,  other  mining  machin- 
ery necessary  to  the  proper  operation  of  the 
mine,  such  requirement  being  one  of  the  con- 
siderations moving  from  the  lessee  to  the 
lessqr,  in  the  purchase  and  Inntallmqit  of 
the  machinery  here  involved  the  Gold  Dust 
CompftDy,  the  lessee,  was  but  carryii^  ont 
one  of  the  conditions  of  the  lease  and  option. 
The  consideration  having  been  in  a  sense 
paid  to  the  lessor  (who  Is  not  shown  to  have 
had  knowledge  of  the  secret  lien)  by  the 
lessee  when  it  installed  the  machinery  In 
question,  this  consideration  can  not  now  be 
recovered  by  the  Machinery  Company  from 
the  lessor,  In  virtue  of  a  secret  lien  Incident 
to  a  so-called  condlUonal  sale.  The  harsh- 
ness .of  this  rule  is  more  apparoit  than  real, 
since  the  records  of  the  county  wherein  the 
mining  property  is  located  afforded  notice 
to  the  Machinery  Company  at  the  time  it 
sold  the  machinery  to  the  Imsee  that  the 
record  title  of  the  mining  property  was  in 
the  Pozsle  Company.  While  the  lease  in 
question  ai^)ears  not  to  have  been  recorded, 
yet  the  Machinery  Company  u}nld  have  eas- 
Dy  aaoNtalned  what  the  provisions  of  the 
lease  were ;  at  least  there  Is  nothing  in  the 
record  to  indicate  any  difflcnlCy  which  it 
would  have  encountered  in  this  behalf.  No 
great  hardship  is  perceived  in  a  rule  which 
requires  the  vendor  of  mining  machinery  to 
obtain  from  the  owner  of  the  record  title  of 
mining  property  on  which  the  machinery  he 
sells  is  to  be  installed  and  used  consent  to 
the  reservation  of  a  vendor's  lien  before  de- 
livering such  machinery  to  a  purchasing  les- 

[S]  2.  The  machinery  sold  by  the  Machin- 
ery Company  to  the  Gold  Dust  Company, 
and  which  Is  involved  in  this  controversy, 
consisted  of  the  following  articles:  One  85 
H.  P.  boiler;  one  80  H.  P.  boiler;  two 
Frue-Vanners ;  four  iron  pulleys;  one  wood 
pulley;  and  four  No.  S  Wllfrey  tables.  We 
have  followed  the  language  used  In  the  ab- 
stract in  describing  these  articles  of  machin- 
ery. As  we  understand  the  terms,  the  Frue- 
Vatiners  and  the  WHfrey  or  Wllfley  tables 
are  all  used  for  the  same  purpose,  and  con- 
stitute heavy  mining  machinery.  The  testi- 
mony concerning  the  Installation  of  this  ma- 
chinery shows  that  the  boilers  were  held  in 
place  by  stone  casings  laid  up  in  mortar  and 
cement,  and  were  connected  with  the  bal- 
ance of  the  mill  by  proper  piping.  The  shaft- 
ing was  attached  by  bolts  to  the  timber  or 
framework  of  the  mllL  The  tables  were 
framed  In  a  foundation  resting  upon  the 
earthwork  of  the  mill,  and  all  the  tables  be- 
ing connected  to  the  shafting  by  bolts.  The 
machinist  who  htiped  Install  this  machinery 


was  asked  the  following  questions  and  gave- 
the  following  answers:  "Q.  Describe  to  the- 
court  the  manner  in  which  the  tables  are  In- 
stalled. A.  We  put  them  down  the  way  we 
usually  do  to  make  them  stay.  Q.  Describe 
more  in  detail.  A.  In  that  we  made  an  ex- 
tra foundation  and  set  them  on,  made  a  good 
solid  foundation,  and  they  were  fastened 
down  solid.  They  fasten  the  Wllfley  table- 
down  with  a  lag  screw  to  this  foundation 
made  especially  for  that  That  Is  about  air 
that  was  necessary  to  do.  Q.  Tell  the  man- 
ner In  which  it  [the  80  H.  P.  boiler]  was  in- 
stalled. A.  It's  put  in  In  a  stone  wall,  as 
we  usually  Install  boilers  of  that  kind,  and 
connected  to  the  engine.  Both  boilers  are 
connected.  Q.  What  would  be  necessary,  Mr. 
Gilbert,  In  order  to  remove  the  80  H.  P.  boil- 
er you  refer  to?   A.  Disconnect  the  engine. 

•  *  *  Q.  What  else  would  be  necessary 
in  order  to  remove  the  80  H.  P.  boiler  from 
the  mill  besides  disconnecting  It  from  the 
engine?  A.  Just  simply  a  lot  of  work.  Q. 
What  effect  would  it  have.  If  any,  on  the 
stone  or  cement  casing?  A.  We  would  tear 
that  all  down."  Under  the  ruling  in  this  Jn- 
rlsdlcticfti  these  fixtures  l>ecome  a  part  of  the 
real^.  Bosevllle  Co.  v.  Iowa  Co.,  16  Colo. 
29,  24  Pac.  920,  22  Am.  St  Kep.  373;  Hard- 
ware Co.  V.  McCarty,  10  Colo.  App.  200-219', 
50  Pac.  744  i  Mosca  Town  Co.  v.  Wellington, 
39  Oolo.  826,  89  Pac.  783,  121  Am.  8t  Rep. 
175;  Gibson  Co.  v.  McNIchols,  51  Colo.  59, 
116  Pac  1041.  The  facts  In  the  last  case 
dted,  and  the  Roseville  Case  in  16  Colorado, 
are  strikingly  similar  to  the  facts  here  under 
consideration,  both  as  to  the  character  of 
the  property  and  the  manner  of  its  installa- 
tion. In  Hardware  Go.  v.  McCarty,  supra,  it 
Is  said:  "Now,  it  is  not  absolutely  necessary 
tliat  In  order  to  constitute  a  fixture,  so  as 
to  take  an  article  from  without  the  line  of 
personal  property,  it  should  be  permanently 
affixed  to  the  freehold  by  physical  attach- 
ment   This  may  or  may  not  be  the  case. 

•  •  •  The  controlling  questions  now,  in 
determining  as  to  a  large  class  of  articles 
whether  they  partake  of  a  real  or  a  personal 
character,  are  the  intention  of  the  party  to 
make  a  permanent  accession  to  the  freehold 
and  the  use  to  which  the  artide  is  to  be  ap- 
plied. [Citing  cases.]  If  it  constitutes  a 
part  of  a  plant  of  machinery  necessary  to 
the  saccessful  operation  of  the  whole,  or  If 
Its  use  is  essential  to  the  operation  of  some 
part  of  the  machinery  which  is  physically 
attached  to  the  freehold,  then  it  may  in 
many  cases  be  properly  termed  a  fixture, 
even  though  it  wholly  lacks  a  permanent 
physical  attachment  to  the  realty." 

The  record  in  this  case,  we  think,  clearly 
shows,  not  only  that  the  articles  of  machin- 
ery here  In  controversy  were  necessary  to 
the  successful  operation  of  the  whole  plant, 
or  at  least  to  the  operation  of  some  part  of 
the  machinery,  but  It  further  shows,  wlfli 
reasonable  clearness,  that  It  was  the  Inten- 
tion ot  Qte  party  who  Installed  the  madiln- 
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er7  to  nuke  a  pennanoit  accession  to  Olb 
freehold  and  to  nse  these  articles  of  machin- 
ery for  the  sole  pnxpose  of  tike  deretcqjunent 
and  operation  of  tb.e  mine  on  which  th^ 
vere  Installed.  Moreow,  thegr  appear  to 
have  been  attached  to  tbe  freehold  with  this 
particular  purpose  In  viev.  To  hold  that 
this  machine  did  not  became  a  part  of 
tite  real  estate  upon  which  It  was  Installed 
would  be  to  fly  in  the  foce  of  an  unbrokoa 
line  of  adjudications  from  the  two  appellate 
courts  of  this  state. 

ISne  Judsmeut  of  the  district  conrt  Is  re* 
versed. 


NATIONAIi  CONST.  CO.  t.  OWENS. 

(Gonrt  of  Appeals  of  Colorado.    April  14, 
•  1913.) 

Appeal  avd  Eaaoa  (|  1011*)— FinDiiras— 

CONOLUSIVBNESS. 

If  after  careful  weighing  the  conflicting 
evidence  leaves  it  doubtful  aa  to  which  side 
should  prevaiL  the  Supreme  Court  will  not  dia* 
turb  the  trial  court's  finding;  the  buzden  be- 
ing on  appellant  to  affirmatively  show  error  to 
hia  prejudice. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^^Cent.  Dig.  Sf  3989-3980;   Dec.  Dig.  { 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver ;  Greeley  W.  Whitford,  Judge. 

Action  by  Robert  L.  Owens  against  the 
National  Construction  Company.  From  a 
Judgment  for  plaintUF,  defendant  a^jteals. 
Affirmed. 

Kobert  Collier  and  T.  Webster  Hoy^  both 
of  Denver,  for  appellant.  James  J.  McBVen- 
ly,  of  Denver,  for  appellee. 

CUNNINGHAM,  P.  J.  On  March  26.  190S, 
plaintiff  filed  his  complaint  In  the  district 
court  to  recover  damages  for  the  violation 
of  a  contract  or  agreement,  whereby  he  was 
to  perform  for  the  defendant  certalu  work 
in  and-  about  the  construction  of  manholes 
and  fltishers  which  constituted,  or  were  to 
constitute,  a  part  of  a  sanitary  sewer  sys- 
tem in  the  city  of  Denver.  After  having 
completed  a  porti<m  of  the  work  covwed  by 
the  contract,  plaintiff  ceased  working.  He 
avers  that  the  defendant  violated  the  agree- 
ment, while  the  defendant  claims  that  the 
plaintiff,  without  cause,  ceased  work,  and 
became  thereby  responsible  tor  the  breaking 
of  the  contract  Certain  modifications  as  to 
prices  for  differwt  items  of  work  were 
made  by  mutual  consent  of  the  parties,  aft- 
er the  plaintiff  had  entered  upon  the  work, 
but  we  think  these  modlflcatioDS  did  not 
constitute  a  new  contract,  as  appellant  con- 
tends. Plaintiff  alleges  that  at  the  time  the 
contract  was  broken  by  the  defendant  there 
remained  work  to  be  performed  under  the 
contract  upon  which  he  would  have  made  a 
clear  profit,  had  he  been  permitted  to  com- 
plete the  sam^  of  11,600.  This  Is  denied 
by  the  defendant 


Hie  Jury,  upon  conflicting  evidence,  found 
that  the  plaintiff  was  entitled  to  recover 
973M(it  and  Judgment  for  that  amount  was 
entered  in  favor  of  plaintiff.  The  evidence 
adduced  the  plaladff  to  support  bis  dam- 
ages la  not  In  aU  >eq>ects  dear  and  satl«Cy- 
Ing,  but  an  examination  of  the  entire  evi- 
dence dtschMsa  sufficient  grounds  to  am^rt 
the  Judgmmt  After  hearing  all  Che  evi- 
dence, and  the  motion  for  a  new  trial,  .the 
trial  Judge  evidoitly  took  this  view  of  the 
matter,  uid  we  cannot  say  Uiat  he  was  not 
warranted  in  so  doing. 

[1]  The  Supreme  Court  of  West  Tlrglnla, 
commenting  upon  tihe  duty  of  appellate 
courts,  when  reviewing  a  Judgmnt  based 
upon  conflicting  testimony,  oaes  'tills  lan- 
guage :  ^'If,  attex  the  most  careful  scrutiny, 
the  conflicting  testimony  leaves  the  case  in 
such  a  j^votal  condltlmt  that  It  is  a  matter 
of  doubt  as  to  which  side  cngbt  to  prevail, 
it  becoming  a  mere  matter  of  conjecture^ 
this  court  will  not  disturb  the  determina- 
tion of  the  lower  cour^  to  obediatoe  to  an- 
otho-  well-established  rule  that  the  burdea 
is  on  tlie  appellant  to  affirmatively  diow  er- 
rot  to  his  mejudice.**  Ward  t.  Ward,  43  W. 
Ya.  1-10,  20  B.  B.  S42,  S4& 

Judgmioit  affirmed. 


CASTRUJA  et  aL  V.  TELOTFA  et  sL 

(Court  of  Appeals  of  Golorado.    April  14, 
1913.) 

1.  Watxbs  and  Watbb  Coubsu  (I  ISS*)-- 
Lbasb— Watbb  Bights. 

Under  a  lease  of  (arming  lands  for  three 
years,  with  an  option  to  purchase  at  the  end 
of  the  term,  which  provided  that  the  leeseea 
should  have  the  right  to  use  the  seepage  water, 
subject  to  use  by  the  lessors  when  they  sbould 
need  it  the  lessees,  on  their  election  to  pur- 
chase the  land,  were  not  entitled  to  a  specific 
conveyance  of  the  right  to  the  seepage  water, 
free  from  any  prior  right  of  the  lessors. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Gent  IMg-  H  184,  186-188; 
Dea  Dig.  1  10&*] 

2.  WATKBS  and  WATn  OOITBSBB  (|  158%*)— 
AoaBBHBNT  TO  FUBIOBH  WaTIB  TO  lAKB 

— Dauaokb. 

In  a  lessor's  action  for  the  recovery  of 
farming  lands  for  whidi  the  lessee  had  paid  a 
rental  of  |160  a  year  (or  three  years.  In  which 
the  evidence  as  to  damages  claimed  to  have 
been  suffered  by  the  leasee  from  the  lessor's 
failure  to  fumiah  water  was  conflicting,  the 
court  could  not  say  that  a  finding  of  $150  for 
each  of  the  two  years  that  the  lessee  held  over 
was  unreasonable. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  1  189;  Dee.  Dig.  i 

Appeal  from  District  Court,  Chaffee  Coun- 
ty; Lee  Campion,  Jn^e. 

Action  by  Mlchele  Velotta  and  anotlier 
against  Pompeo  Castrilla  and  another,  with 
cross-action  for  spedflc  performance,  etc. 
Judgment  for  platotiffs,  and  defendants  ap- 
peal. Afllrmed. 


Vat  other  eaaes  see  lanie  tcvio  and  secttoi  NUHBER  in  Dec.  Dig.  a  Am.  Dig.  Key-No.  Series  a  Rep'r  Zatens 
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George  D.  TmUams,  of  Sailda  (John  A. 
Perry,  of  Denver,  of  connael)*  for  appel- 
lants. 

CUNNINGBAM,  P.  J.  On  the  let  day  ol 
Aoguat,  1004,  the  appellants,  as  leasees,  en* 
tered  into  an  agreement  with  the  appellees, 
who  were  the  owners  of  a  tract  of  farming 
land  consisting  of  about  125  acres,  whereby 
the  appellants  agreed  to  lease  said  land  for 
three  years  at  an  agreed  price  of  $150  per 
year.  Incorporated  in  this  agreement  was 
an  option  permitting  the  lessees  to  purchase 
the  land  at  the  expiration  of  their  lease  on 
the  terms  and  conditions  In  said  agreement 
set  forth.  The  controversy  arises  over  the 
different  construction  placed  upon  a  certain 
clause  in  the  agreonent  pertaining  to  water 
rights. 

At  or  before  the  expiration  of  the  lease 
the  appellants  signified  their  desire  and  In* 
tention  to  exercise  their  option  of  purchase, 
and  tendered  the  first  payment  in  accord- 
ance with  the  provisions  of  the  option,  de- 
manding, however,  that  certain  water  rights 
should  be  specifically  set  forth  in  the  deed 
of  conveyance.  The  appellees,  placing  a  dif- 
ferent construction  upon  the  option  purchase 
than  that  contended  for  by  the  appellants, 
declined  to  make  the  deed,  and  after  much 
unavailing  effort  to  reach  some  basis  of  set- 
tlement appellees,  on  February  1,  1900,  filed 
their  complaint  In  the  district  court  for  the 
recovery  of  the  [wsseesion  of  the  land,  which 
aM>eUant8  continued  to  hold  after  the  ex- 
piration of  the  lease,  and  for  ^'l.QOO  damages. 
By  the  terms  of  the  leasehold  provisions  of 
the  agreement,  the  rights  of  the  appellants 
thereunder  expired  on  January  1,  1908.  The 
trial  occurred  August,  1909.  Nothing  was 
paid  by  the  aH>ellants  for  the  use  of  the 
land  after  the  expiration  of  the  leasehold. 
The  d^endants  answered,  admitting  the  leas- 
ing KHTovlslons  of  the  agreement,  and  by 
way  of  cross-complaint  asked  for  the  specific 
performance  of  the  option  agreement.  They 
also  asked  for  damages  In  the  sum  of  11,000 
for  loss  of  crops,  which  they  allied  was 
due  to  the  failure  on  the  part  of  appellees 
to  furnish  during  the  leasing  period  the 
amount  of  water  which  they  alleged  they 
were  entitled  to  use  under  the  agreement. 
All  of  the  parties  to  this  action  are  Italian, 
as  were  many  of  their  witnesses.  They 
QToke  our  language  Indifferently;  certain  of 
the  witnesses  speaking  through  an  interpret- 
er, thereby  more  or  less  affecting,  in  point 
of  clearness,  the  testimony  given.  The  con- 
tract on  which  the  rights  of  all  of  the  par- 
ties depend  was  written  in  Italian,  and  the 
translations  introduced  add  a^preidably  to 
the  dlffleolty  of  a  clear  understanding 
thereof. 

[1]  1.  As  we  have  said,  the  whole  differ- 
ence between  the  parties  arises  over  the  con- 
struction of  that  feature  of  the  lease  and 
optkm  ogreemoit  pertaining  to  water  rights 
which  the  appellants  would  be  ottltled  to 


use  during  the  time  they  operated  the  land 
as  lessees,  and  which  they  would  be  entitled 
to  a  conveyance  of  in  the  event  of  purchase. 
The  following  is  all  that  appears  in  the 
agreement  that  in  any  wise  ref^  to  the  wa- 
ter rights.  We  quote  from  one  of  the  trans- 
lations which  appellants  set  forth  In  their 
brie^  and  with  which,  apparently,  they  are 
satisfied:  "The  Velotta  formally  bind  them- 
selves to  furnish  to  Castrilla  &  Capra  all 
the  spring  water  coming  from  the  farm  In 
where  they  are  actually  settled,  viz.,  the  wa- 
ter commonly  called  'seepage  water,*  and 
this  outside  of  the  one  that  they  have  actual- 
ly the  right  During  the  term  of  the  rental 
any  and  all  trouble  that  may  be  caused  by 
the  fault  of  Castrilla  and  Capra  wlU  fall 
over  them  and  at  any  time  that  the  Velotta 
will  be  in  need  of  the  seepage  water  they 
have  a  right  to  use  the  same."  It  appears 
from  the  record,  although  there  Is  notMng 
speclQc  in  the  written  agreem^t  of  the 
lease  and  option  so  indicating,  that  there 
vras  other  water  bel<mgtng  to  the  land  leas- 
ed which,  under  the  intention  and  under- 
standing of  the  parties,  api)ellant8  would  be 
entitled  to  use,  and  to  receive  a  conveyance 
for  if  they  purchased,  besides  the  so-called 
"seepage"  or  spring  wAter;  but  as  there 
was  no  controvert  over  these  last-named 
water  rights  further  referoice  to  them  is 
unnecessary. 

It  will  be  seen  from  what  we  have  quoted 
from  the  written  agreement  that  the  quanti- 
ty of  seepage  or  spring  water  which  appel- 
lees were  to  furnish  appellants  is  extremely 
uncertain  and  quite  incapable  of  ascertain- 
ment There  is  nothing  whatever  in  the 
record  which  discloees  with  anything  even 
approaching  definlteness  how  much  of  this 
seepage  or  spring  water  appellees  needed,  or 
for  what  portion  of  time  they  used  it  and 
the  controversy  was  limited  to  this  seepage 
water  right  ApiMllants  were  unwilling  to 
accept  a  deed  to  the  land,  unless  this  par- 
ticular water  right  was  therein  specifically 
arid  unqualifiedly  conveyed.  The  following 
questions  propounded  to  and  answers  made 
by  Castrilla  (who  seemed  to  represent  and 
apeak  for  both  appellants)  while  he  was  on 
the  stand  indicate  with  reasonable  clear- 
ness his  attitude  at  the  time  he  made  the 
tender  and  demanded  a  deed.  He  was  tes- 
tifying through  an  Interpreter,  which  ex- 
plains the  use,  at  times,  of  the  pronouns  in 
the  third  person.  "Q,  But  were  you  willing 
that  Jdlke  [r^erring  to  one  of  the  appellees] 
should  reserve  the  first  right  to  the  use  of 
the  seepage  water  to  himself  7  A.  He  might 
use  the  water  when  he  needs  it  Q.  Was 
he  [Castrilla]  wilUng  that  the  deed  should 
state  Uiat  Mike  should  have  the  first  right 
to  nee  it?  A.  If  he  needed  it  Q.  Were  you 
willing  that  the  deed  should  so  state?  A. 
[by  the  interpreter].  He  wants  to  know 
why  Velotta  should  have  the  first  right  Q. 
Was  be  willing  that  the  deed  should  say 
that  Mike  should  reserve  to  himself  the  first 
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right?  A.  No,  sir;  lie  would  not  be  wUllng 
that  the  contract  says  ao;  he  can  use  the 
water  any  time  he  wants  it"  Under  this 
testimony  we  think  the  trial  Judge,  before 
whom  the  case  was  heard  without  a  Jury, 
was  warranted  in  finding  that  the  tendtir 
made  by  appellants  was  accompuiled  by  a 
condition,  as  to  the  conreyance  of  the  seep- 
age water,  not  warranted  by  the  written 
agreement  or  contract;  hence  of  course, 
spedflc  performance  could  not  be  awarded, 
and  Oie  defendants  (appellants  her^  were 
not  entitled  to  retain  possession  of  the  prem- 
ises after  the  expiration  of  their  leaseholcl 
right  in  January, 

[2]  2.  The  eridence  on  the  question  of  the 
amount  of  damage  suffered  by  appellants 
while  they  were  farming  the  land  under 
their  leasti^  agreement  la  confllctli^  The 
I&ct  that  year  after  year  th^  paid  to  appel- 
lees In  cash  the  full  stipulated  rental  price, 
without  claiming  any  damage  due  to  the 
Insufficient  water  au^ly,  greatly  weakens 
the  force  of  the  testimony  given  by  appel- 
lants on  this  subject  Their  contract  re- 
quired that  fhey  pay  f ISO  a  ySar  for  the  nse 
of  the  land  while  Uiey  were  farming  it 
under  the  leasing  agreement.  This  amount 
they  did  pay.  The  court  fixed  the  appdlees* 
damages  at  f  100  for  each  of  the  yean  1906 
and  1909,  being  the  two  farming  seasons 
during  which  aK>ellants  retained  possession 
of  the  premises  after  the  ei^^tion  of  their 
leasehold  riiJitB. 

There  are  other  features  connected  with 
the  case,  and  dlscnssed  in  appellants'  bHvt, 
which  we  have  not  found  it  necessary,  after 
due  consideration,  to  comment  upon.  - 

We  cannot  say  from  the  record  before  us 
that  the  finding  of  the  trial  court  was  un- 
just or  unreasonable,  or  that  the 'appellants 
have  not  had  substantial  Justice. 

The  Judgment  of  the  trial  court  la  af- 
firmed. 


EMPIRE  RANCH  &  CATTLE  CO.  t.  LtJM- 
ELIUS. 

(Court  of  Appeals  of  Colorado.    April  14. 
1913.) 

1.  Taxation  (|  790*}— Sau  or  Land  fob 
Taxes— Acnoir  to  Tbt  Tttlb— Stipula.- 

TTON. 

Where,  In  an  action  to  qnlet  title  to  land 
as  against  a  tax  deed  void  on  its  face,  it  was 
stipulated  that  as  to  the  deed  in  question  and 
certain  other  deeds,  also  set  aside,  the  treas- 
urer might  compute  the  taxes  and  interest 
and  render  a  statement  thereof,  and  the  amount 
so  stated  should  be  inserted  in  the  judgment, 
such  stipulation  converted  the  action  into  one 
for  the  recovery  of  land  sold  for  taxes,  author- 
ized by  Rev.  St  1908.  |  6783. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  il  167a  1672.  1673;  Dec.  Dig.  i 
700.*] 

2.  EviDKNCK   (jlS  332,  840*)^TnDOUENT  (| 
951*)— Recobo. 

Where  a  court  decree  la  offered  to  prove 
Its  existence  and  contents  or  its  mere  rendi- 


tion, the  record  or  an  aalhenticated  copy  i» 
sufficient  without  producing  the  remainder  of 
the  record;  but  if  the  record  is  offered  as  an 
estoppel,  or  as  an  adjudication  of  certain  facts, 
it  must  be  accompanied  by  the  judgment  roU. 

[Ed.  Note.—For  other  cases,  see  Btvidentie, 
Cent.  Dig.  H  1237-1246,  1294-1301;  Dec  Dis. 
IS  332,  340:*  Judgment,  Gent  Dig.  H  180^ 
1812;  Dec.  Dig.  S  951.*] 

8.  Taxation  (8  813*)— Sale  fob  Taxes  — 

^ATUTOBT  ACTION--SCOFE  or  DBCBEB. 

Where,  in  a  statutory  action  for  possefl- 
slon  of  property  sold  for  taxes,  the  answer  was 

a  general  denial,  and  a  county  court  decree 
sustaining  the  tax  title,  uot  referred  to  in  the 
pleadings,  was  valid  on  its  face,  and  the  judg- 
ment roll  was  not  introduced  to  show  its  in- 
validity^ the  court's  judgment  in  fifvor  of 
plaintiff  should  have  been  limited  to  a  state- 
ment that  the  county  court  decree  was  to  have 
no  force  or  effect  as  against  plaintiff's  title, 
and  should  not  have  held  It  -void. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  1611;  Dec.  Dig.  |  813.*1 

4.  Taxation  ($  760*)— Tax  Draiw— Cobbec- 
TiON  Deed— Execution— Vauditt. 

Where,  in  an  action  to  recover  pusseanon 
of  land  sold  for  taxes,  defendant  claimed  under 
a  tax  deed  which  was  void  on  its  face,  and 
also  introduced  a  correctioQ  deed,  to  attack 
which  no  evidence  was  introduced,  but  it  ap- 
peared that  it  was  Issued  on  the  same  sale 
as  the  first  deed,  which  was  void  because  the 
certificate  was  asaigoed  hy  the  county  clerk 
more  than  three  years  after  the  sale,  it  would 
be  presumed  that  the  recitals  in  the  first  deed 
with  reference  to  the  assignment  spoke  tiie 
truth,  and  hence  that  the  correction  deed  waa 
void  for  the  same  reason,  though  it  did  not 
disclose  what  officer  assigned  the  certificate, 
nor  when  it  was  assigned,  but  recited  that  the 
assignment  was  authorized  by  the  tioard  of 

county  commissioners  on  tbe    day  «i 

April,  1901,  tbe  same  month,  with  the  day 
omitted,  that  appeared  in  the  first  deed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  SS  1533-1S36;  Dec.  Dig.  |  769.*] 

Appeal  from  District  Court  Yuma  County; 
H.  P.  Burke,  Judge. 

Action  by  Eugene  Lumellos  against  the 
Empire  Ranch  &  Cattle  Company.  Judgment 
for  plaintiff,  and  defendant  aro^als.  Uodi- 
fled  and  affirmed. 

B.  H.  Gilmore,  of  Denver,  for  ajwdlattL 
Scbn  F*  HaU,  of  DenTer,  for  appeUea 

MORGAN,  J.  [1]  Appeal  from  a  Judgment 
for  the  recovery  of  a  quarter  sectiou  of  land 
that  had  been  sold  for  taxes.  .^ipsUant 
contends  that  the  Judgment  was  emmeoua 
wherein  It  set  aside  a  Judgment  and  decree 
of  the  county  court  and  a  tax  deed  offieied 
in  evidence  but  enhided,  because  the  county 
court  decree  was  not  aawoHei  by  an  offtf 
of  the  Judgment  roll,  and  the  tax  deed  was 
void  on  its  ta.ce.  TbSa  contoitlon  Is  not 
without  merlt,^  as  tbe  cmnplalnt  was  for 
possession  of  land  under  the  Oode^  and  tke 
answer  a  general  denial.  However,  It  ^ 
pears  In  tbe  record  that  aa  to  tbe  tax  deei, 
aforesaid,  and  two  other  tax  deeds,  also  aet 
aside,  a  stipulation  was  mad^  In  lefemoe 
to  these  deeds  and  the  contents  irf  the  de- 
cree, that  "the  treasurer  might  compute  flie 
taxes  and  interest  and  render  a  atataBent 
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tbereof,  and  Uie  amount  bo  stated  ahonld  be 
Inserted  in  tlie  Judgment,"  thas  bringing  tlie 
action,  under  the  decisions  of  this  and  the 
Supreme  Court,  witbln  tbe  scope  and  pur- 
view of  an  action  for  ^  recorery  at  land 
sold  for  taxes  under  section  5733,  Rev.  St 
1908.  Empire  Banch  ft  Cattle  Co.  v.  Howell, 
129  Pac.  217:  Rnstln  t.  M.  ft  M.  T.  Co..  27 
Colo.  358.  47  Pac.  902.  The  stlpnlatlon  shows 
a  desire  to  have  the  texes  paid  by  defendant 
returned,  and  premises  tbe  concession  that 
the- deeds  under  wbleh  they  were  paid  might 
be  set  aside  and  cancded,  as  done  by  this 
court  In  the  first  case  above  dted. 

[t]  As  to  the  decree  of  the  conn^  court,  It 
was  not  error  to  exclude  It,  under  the  rul- 
ing of  this  court  In  the  case  of  Terry  t. 
Gibson,  128  Pac.  1127,  wherein  a  similar 
Judgment  was  excluded  and  set  aside  under 
almost  Identical  drcumstances,  and  the  Judg- 
ment affirmed.  In  that  case  Cunningham, 
Judge,  dtlng  numerous  authorities,  aald: 
"The  true  rule  with  refowce  to  the  admis- 
sion of  a  document  of  this  sort  Is  that,  for 
the  purpose  of  proving  the  existence  and 
contents  of  the  Judgment,  or  the  mere  rendi- 
tion of  It,  the  record  tbereof,  or  an  authenti- 
cated copy  of  It,  Is  sufficient  without  produc- 
ing tbe  remainder  of  tbe  record;  but  when 
tbe  record  of  a  Judgment  Is  offered  as  an  es- 
toi^l,  w  wbea,  as  In  this  case.  It  is  offered 
as  an  adjudtcatlm  of  certain  facts,  it  must 
be  accompanied  by  the  Judgment  roll." 

[1]  In  the  latest  case,  also,  of  Empire 
Ranch  ft  Cattle  Co.  v.  Coleman,  129  Pac.  522, 
the  same  conclusion  was  reached.  However, 
the  error  particularly  complained  of  on  this 
appeal  Is  that  tbe  Judgment  of  the  lover 
court  set  the  decree  of  the  count}'  court  a^e 
and  held  it  for  naught,  because  it  was  void, 
although  it  was  not  referred  to  in  the  plead- 
ings, was  valid  on  its  face,  and  tbe  Judg- 
ment roll  was  not  Introduced  to  show  its  In- 
validity. TbtLt  tbe  lower  court  was  in  error 
in  tbls  particular  has  been  determined  by 
this  court  In  the  case  above  cited  (Empire 
Ranch  &  Cattle  Co.  v.  Coleman),  wherein 
the  court,  by  King,  Judge,  said:  "There  is 
no  doubt  as  to  the  right  of  tbe  district  court 
to  hold  a  county  court  decree  void  on  a  col- 
lateral attack,  provided  It  affirmatively  ap- 
iwnrs  from  the  judgment  roll  that  the  judg- 
ment was  void  for  want  of  jurisdiction  In 
the  county  court  Empire  Ranch  &  Cattle 
Co.  V.  Coldren,  51  Colo.  115,  117  Pac.  1005, 
But  we  thiniw  that  where,  as  In  the  Instant 
case,  the  decree  of  the  county  court,  regular 
on  its  face,  containing  recitals  which,  If  true, 
would  give  the  court  jurisdiction  to  pro- 
nounce the  decree,  is  rejected,  when  offered 
as  evidence  of  title  and  &»  an  estoppel,  for 
the  sole  reason  that  tbe  judgment  roll  was 
not  offered  to  support  It — In  other  words,  the 
decree  Is  excluded  for  want  of  competent 
and  sufficient  evidence  to  show  that  the  court 
had  jurisdiction  of  the  parties,  Instead  of  for 
tbe  reason  that  an  affirmative  showing  has 
been  made  that  the  court  had  not  Jurisdiction 


to  render  the  decree — the  court  was  without 
autbOTity  to  adjudge  the  decree  null  and 
void,  and  the  Judgmoit  should  have  been 
limited  to  holding  the  aald  daciee  of  no  force 
or  effect  as  against  tbe  plaintifTs  title.  A 
decree  that  is  not  affirmatively  shown  to  be 
void,  should  no^  upon  a  collateral  attack,  be 
BO  adjudged." 

This  la  particularly  true  whne^  as  in  tbls 
and  the  Coleman  Case,  the  complaint  was 
the  code  action  £or  possession,  and  the  an- 
swer fras  a  general  denial.  The  Judgment  of 
the  court  ahonld  thcKiote  be  modified  and 
limited  to  a  statement  therein  that  tlw  de- 
cree of  tbe  county  court  has  no  force  or  ef- 
fect as  against  the  plaintifTs  title.  The  bet- 
ter pleading  In  all  such  cases,  when  tbe 
plaintiff  desires  to  have  tax  deeds  and  de- 
crees of  courts  set  aside,  is  to  attack  them 
In  the  complaint,  or,  when  pleaded  in  the 
answer,  to  attack  them  in  the  replication. 

[4]  All  other  assignments  concraulng  the 
tax  deeds  relied  upon  by  defendant  and  of- 
fered or  admitted  under  its  general  denial 
have  been  heretofore  determined  against  the 
appellants,  wltb  tbe  possible  exc^lon  of  the 
deed  admitted  without  objection,  dated  and 
recorded  June  26,  1008,  In  Book  44,  page  21, 
Of  Xuma  County  Records.  This  deed  was 
not  recognised  In  the  Judgment;  however,  ap- 
pellant contends  that  it  was  absolute  proof 
of  title  in  the  defendant,  because  it  was  ad- 
mitted without  objection,  and  fair  on  Its 
face,  and  that  plaintiff  could  not  Introduce' 
proof  of  Its  latent  infirmities,  under  the  gen- 
eral denial  of  the  replication.  An  examina- 
tion of  tbe  record  discloses  that  no  evidence 
was  Introduced  attaching  It,  but  It  appears 
to  have  been  Issued  upon  tbe  same  sale  u 
the  first  deed  offered  and  excluded  as  void 
on  Its  face,  because  the  certificate  was  as- 
signed by  tbe  county  clerk  more  than  three 
years  after  tbe  sale,  and  must  have  been 
-In  the  nature  of  a  correction  deed.  It  does 
not  disclose  what  officer  of  tbe  county  as- 
signed the  certificate,  nor  when  it  was  as- 
signed, but  It  does  disclose  that  the  assign- 
ment was  authorized  by  the  board  of  county 

commissioners  "on  day  of  April,  1901," 

the  same  month,  with  the  day  omitted,  that 
appears  in  the  first  deed  aforesaid.  This 
brings  the  deed  within  the  rule  announced 
in  Empire  Ranch  &  Cattle  Co.  v.  Neiklrk,  128 
Pac.  468,  470,  wherein  this  court  said:  "But, 
Inasmuch  as  the  original  tax  deed  recites 
that  the  assignment  was  made  by  the  coun- 
ty clerk,  and  the  correction  deed  does  not 
negative  that  statement,  the  defendant  hav- 
ing offered  both  deeds  in  evideuce,  It  must 
be  assumed  that  the  recitations  of  the  first 
tax  deed  with  reference  to  tbe  assignment 
spoke  the  truth,  and  defendant  is  liuund 
thereby.  The  cierk  has  no  authority  to  as- 
sign a  certificate  after  three  years  from 
Its  date.  Lambert  v.  Scott  [53  Colo.  857J  127 
Pac.  142." 

Therefore^  aa  modified,  tbe  Judgment  Is 
atbrmed. 
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EMPIBE  RANCH  &  CATTLE  CO.  T,  HOW- 

(Court  of  Appeals  of  Colorado.    April  14, 
1913.) 

1.  Qmsnno  Thxb  (S  44»)— Tbustbi's  Dbed 
—Recitals— Prima  Facie  Evidence. 

Where,  in  a  statutory  action  to  quiet  title, 
plaintiff  daimed  under  a  tmstee's  deed,  the 
recitals  in  the  deed,  introduced  aa  a  part  of 

Slaintiff's  chain  of  title,  were  prima  fade  evi- 
ence  of  the  facts  redted. 
[Ed.  Note.— For  other  cases,  see  Quietiiix 
Title,  Cent  Dig.  S|  89-92;  Dec  Dig.  §  44.*] 

2.  Advbbse  Possession  (|  96*)— Colob  of 
Title— Patheut  or  Taxe&— Tiiac. 

Defendant  claimed  color  of  title  by  reason 
of  a  tax  deed  void  on  its  face,  dated  April  10, 
and  recorded  April  22,  1901,  and  proved  pay- 
ment of  taxes  for  1900  on  April  2,  1901,  and 
annually  thereafter,  induding  the  taxes  for 
1907,  paid  in  1908.  Held  that,  since  the  first 
Myment  of  taxes  that  could  be  counted  under 
Key.  St  1008,  I  4090,  conferrint  title  by  Um- 
itationa  on  proof  of  payment  of  taxes  under 
color  of  title  for  seven  years,  was  that  made 
in  1902  for  the  taxes  of  1901.  the  proof  was 
insnffident  to  show  an  acquieition  of  title  un- 
der radi  act  in  an  action  to  qniet  titie,  com- 
menced December  20,  1906. 

[Eid.  NotfiL— For  othtt  cases,  see  Adverse 
Possession,  Cent  Dtg.  H  680-682;  Dec.  Dig. 
I  96.»] 

8.  Appeal  and  (|  lOSl*)— Btidbnce— 

Matebiautt. 

Wbere  a  tax  deed  under  whidi  defendant 
claimed  tlUe  in  a  statutory  action  to  quiet  ti- 
tle was  rejected,  when  offered  in  evidence,  be- 
cause void  on  its  face,  it  was  not  reversible 
error  to  permit  the  introduction  of  further  evi- 
dence to  show  the  invalidity  of  the  deed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
^o^^  Cent  Dig.  |f  4161-4170;  Dee.  Dig.  I 

4.  Taxation  <{  806*)— Tax  Sales  — Void 

Deed— LiifiTATio  ns. 

A  tax  deed,  void  on  its  face,  is  insnffident 
on  which  to  base  a  defense  of  limitations,  un- 
der Rev.  St.  1908,  |  6788.  providing  that  no 
action  to  recover  land  sold  for  taxes  shall  Ue, 
unless  brought  within  five  years  after  the  ex- 
ecution and  delivery  of  the  deed  therefor  by 
the  treasurer,  any  law  to  the  contrary  notwith- 
standing, etc. 

[Ed.  Note.— For  other  cues,  see  Taxation. 
Gent  Dig.  H  1698-1687;  Dec.  Dig.  |  806.«1 

Appeal  from  District  Court,  Tnma  Coun- 
ty; H.  P.  Burke,  Judge. 

Action  by  Lardner  Howell  against  the 
Empire  Ranch  &  Cattle  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

R.  H.  Gilmore.  of  Denver,  for  appellant 
John  F.  Mall,  of  Denver,  for  appellee. 

MORGAN,  J.  [1]  Appeal  from  a  judg- 
ment for  possession  of  a  quarter  section  of 
land.  Appellant's  contention  that  the  re- 
dtals  In  a  trustee's  deed  introduced  as  part 
of  plalntlfTs  chain  of  title  are  not  prima 
facie  evidence  of  the  facts  therein  redted  has 
been  determined  against  such  contention  In 
the  recent  case  between  the  same  parties, 
120  Pac.  621,  affirming  a  case  between  the 
same  parties,  22  Colo.  App.  389, 125  Pac.  683. 


[2]  The  only  other  assignment  of  error  dis- 
cussed in  appellant's  brief  necessary  to  be 
considered  Is  that  the  lower  court  erred  in 
holding  that  the  proof  made  by  the  defend- 
ant in  support  of  Its  plea  of  the  sev^-year 
statute  of  limltatlonB  (section  4090,  Rev.  St 
1908)  was  insufficient  to  support  the  plea. 
The  defendant  claimed  color  of  title  by  rea- 
son of  a  tax  deed,  void  upon  its  face,  for 
reasons  given  in  several  cases  recently  de- 
cided between  the  same  parties  by  this 
court  The  deed  was  admitted  as  proof  of 
color  of  title.  The  proo^  chronologically 
stated,  was  that  the  taxes  for  1900  were  paid 
by  the  defendant  April  2,  1001,  and  annual- 
ly thereafter,  including  the  taxes  of  1907. 
paid  in  1006;  the  tax  deed  was  dated  April 
10,  and  recorded  April  22,  1901.  The  first 
payment  of  taxes  that  can  be  counted  under 
this  statute  was  made  In  1002,  for  the  taxes 
of  1901.  The  action  was  commenced  De- 
cember 20,  1008,  less  than  seven  years  aft- 
er the  first  payment  In  the  case  between 
the  same  parties,  22  Colo.  App.  584,  500, 126 
Pac.  1096,  1101,  on  rehearing,  this  court 
through  Cunningham.  Judge,  said:  "Taxes 
that  have  been  assessed  and  which  are  due 
and  payable  at  the  time  the  color  of  title 
is  taken  cannot  thereafter  be  paid  and  count- 
ed as  one  of  the  seven  payments  required  by 
the  statute,  and  that  seven  full  years  must 
elapse  between  the  first  payment  of  taxes 
on  vacant  and  unoccupied  land  and  the  In- 
stitution of  the  suit  to  recover  the  land." 
Followed  and  dted  In  Marks  v.  Morris 
(Colo.)  129  Pac  828.  It  appears  that  seven 
full  years  did  not  Intervene  between  the 
first  payment  of  taxes  duly  and  timely  made 
after  the  recording  of  the  deed  and  the  com- 
mencement of  the  action,  under  the  forego- 
ing decisions;  hence  die  facts  did  not  sus- 
tain the  plea. 

Although  not  necessary  to  determine  on  this 
appeal,  another  assignment  will  be  consider- 
ed, whereby  appellant  contends  that  under 
a  general  denial  in  the  replication,  a  plain- 
tiff. In  the  code  action  for  possession  of 
land,  cannot  introduce  evldoice  attacking  a 
tax  deed.  Introduced  by  defendant,  for  de- 
fects not  appearing  on  the  face  thereof. 
This  cont^tlon  is  not  without  merit  where 
the  defendant  pleads  a  tax  deed,  fair  on  Its 
face,  to  establish  title  in  himself.  Anderson 
V.  Bartels,  7  Colo.  256,  3  Pac.  225;  Schla- 
geter  v.  Gude,  30  Colo.  310.  70  Pac  428; 
Harrison  v.  Hodges,  40  Colo.  105,  111  Pac. 
706.  In  the  last  case  cited,  however,  the 
Supreme  Court  held  that  In  the  code  action 
to  quiet  title  It  is  Impossible  to  conceive 
how  a  defendant  can  plead  the  Infirmltl^  in 
a  tax  deed  that  is  not  pleaded  by  the  plain- 
tiff; and  it  would  seem  that  in  the  code 
action  for  possession  of  land  it  would  be  no 
less  Impossible  to  conceive  how  a  plaintiff 
could  be  expected  to  plead  In  a  replication 
the  defects  leading  up  to  the  execution  of 
a  tax  deed  relied  upon  by  detmdant,  where 
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tbe  defendant  bas  not  pleaded  it  In  the  an- 
swer. In  BO  far  as  it  may  bave  been  In- 
timated in  the  opinion  In  the  case  of  Em- 
pire Kanch  &  CatUe  Co.  v.  Howell,  128  Pac. 
474,  475,  that  the  plaintiff  In  that  case  could 
not  Introduce  proof  of  the  defects  in  the 
proceedings  leading  up  to  the  Issuance  cf 
the  tax  deed,  fair  on  its  face,  relied  upon 
by  defendant,  the  court  was  led  into  error 
by  the  mistaken  impression,  no  doubt,  that 
the  defendant  had  pleaded  such  a  tax  deed, 
without  realizing  that  the  answer  of  tbe 
defendant  was  a  general  denial  only.  The 
opinion  In  that  case  should  be  limited  to 
Instances  where  a  tax  deed,  valid  on  its 
face,  has  been  snffldently  pleaded. 

[3,  4]  In  the  pending  case  the  defendant 
pleaded,  in  one  of  its  defenses,  a  tax  deed 
which  was  rejected  when  otTered  in  evi- 
dence, because  void  on  its  face;  and  tbe 
appellant  contends  that  it  was  reversible  er- 
ror to  permit  the  Introduction  of  further  evi- 
dence to  prove  the  Invalidity  of  said  deed. 
This  might  have  been  unnecessary,  but  not 
reversible,  matter.  As  tbe  deed  was  void 
on  its  face,  It  was  properly  excluded.  It 
was  insuBlcleat  upon  which  to  base  the 
statute  of  limitations  pleaded  In  tbe  fourth 
defense  (section  5733,  Bev.  St  1008),  and,  as 
hereinbefore  stated.  It  was  Insufficient  npon 
wfalcb  to  base  the  plea  of  the  seven-year 
statute  of  limitations,  on  account  of  the 
lack  of  the  necessary  period  of  seven  years 
between  the  first  payment  of  taxes  and  tbe 
commencement  of  tbe  action. 

Judgment  affirmed. 


EMPnug  RANCH  ft  CAl^FLB  GO.  T. 
FARMER. 

(Conrt  of  Appeals  of  Colorado.    AprQ  14, 
1918.) 

1.  JiTDOVBNT  (I  489*)— YAOAnOn— OOLUTEB- 

AI.  ATTACK--JuBI8DICTI0N. 

A  district  court  may  decree  that  a  judg- 
ment of  a  county  court  is  void,  even  on  collat- 
eral attack,  if  it  affirmatively  appears  from 
tbe  judgment  roll  that  the  couat^  court  judg- 
ment Is  void  for  want  of  jurisdictioo. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  H  924,  925;  Dec.  Dig.  |  489.*] 

2.  Judgment  (I  950*)— Vauditt— PiaAOiHG 

— ESTOPPEl^TlTLE. 

In  an  action  to  recover  land  sold  to  de- 
fendant for  taxes,  plaintiff  may  introduce  evi- 
dence showing  delects  in  a  judgment  or  decree 
quieting  defendant's  title  onder  the  tax  deed, 
when  such  decree  is  offered  as  evidence  of  es- 
toppel or  of  title,  though  tbe  decree  is  not 
pleaded  In  defendant's  answer,  and  plaintiff's 
replication  Is  but  a  general  denlaL 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  If  1804,  1806,  1807;  Dec  Dig.  | 
950.*] 

8.  Pleading  (g  427*)— Waiveb  of  Objec- 
tions—Evidence. 

Where,  in  an  action  to  recover  land  sold 
for  taxes,  defendant  offered  in  evidence  cer- 
tain county  conrt  decrees  (guieting  its  tax  ti- 
tle which  were  not  pleaded,  plaintiff's  failure 
to  object  to  tbe  admission  of  toe  decrees  with- 


out the  iodKment  roll  ^  not  preclade  Urn 
from  producing  tbe  judgment  roll  himself,  even 
under  a  general  denial,  and  thereby  showing 
that  tbe  decrees  were  void. 

[Ed,  Note.— For  other  cases,  see  Heading, 
Cent  Dig.  »  1428-1432;  Dm:.  Dig.  1  427;* 
Trial,  Cent  Dig.  |  266.] 

4.  Taxation  f|  818*)— QuunNS  Tnu— Va- 

CATIOR  OF  JUDOHBNT. 

Where  plaintiff  sued  at  law  to  recover 
land  sold  for  taxes,  and  defendant,  without 
pleading  thenit  introdnced  certain  void  county 
conrt  decrees  quletiog  its  tax  title,  the  court 
should  have  limited  fU  Jodgment  to  a  holding 
that  the  decrees  were  Ineffective  to  bar  plain- 
tiff's right  to  relief,  and  should  not,  in  the  ac- 
tion at  law,  have  decreed  that  they  be  sat 
aside  and  held  for  naught 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  !  1611;  Dec.  Dig.  |  818.*] 

Appeal  from  District  Court,  Yuma  Coun- 
ty; H.  P.  Burke,  Judge. 

Action  by  Jasper  Farmer  against  the  Em- 
pire Ranch  &  Cattle  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

R.  H.  OHmorek  of  Denver,  for  appellant 
J.  F.  Mail,  of  DaiTor,  tar  appdle& 

MORGAN,  J.  Appeal  from  a  jndgmoit  in 
favor  of  plaintiff  for  possession  of  three 
quarts  sections  of  land  that  had  been  sold 
for  taxes.  All  of  the  assignments  of  error 
herein  have  been  determined  heretofore 
against  appellant's  contention,  with  possibly 
one  exception,  particnlarly  by  two  cases  in 
which  the  opinions  have  Jnst  been  .written: 
Empire  Ranch  &  Cattle  Co.  t.  Lnmellns  (No. 
8,488)  181  Pac.  796,  and  BmKdre  Ranch  &  Gat 
tie  Co.  r.  Howell  (No.  8,602)  131  Pac.  798. 
In  this  ease  the  defendant  pleaded  in  its  an- 
swer four  decrees  of  a  county  conrt,  quieting 
the  defendant's  title  in  the  property  involved 
herein,  that  were  offered  In  evidence,  two  of 
which  were  exdnded  becanse  not  accompa- 
nied b7  the  judgment  roll,  and  two  admitted 
wltliovt  objection.  Appellant  contends  tliat, 
as  two  of  these  decrees  were  admitted  witb- 
ont  ottjectlon,  were  pleaded  in  the  answer, 
and  vrere  not  attacked  in  the  r^licatlon,  ex- 
cept by  i^eral  denial,  they  should  stand  as 
evidence  of  title,  and  that  the  court  wred  in 
admitting  evidence  attacking  ttiem,  and  In 
setting  tbem  aside  in  its  judgment 

The  contention  is  that,  tbe  decree  in  each 
Instance  being  pteaded,  and  valid  on  its  face, 
the  plaintiff  could  not,  under  tbe  general 
denial  in  tbe  replloitlon,  introduce  any  proof 
of  defects  In  the  'proceedings  i«ior  to  its  en- 
try. This  necessarily  contemplates  a  tech- 
nical anestion  of  pleading  not  decided  in  the 
Lumelins  Case,  or,  so  &r  as  tbe  investiga- 
tion bas  been  extended.  In  any  other  case 
decided  by  tbe  Snpreme  Court  or  the  Court 
of  Appeals  of  this  state. 

[1]  We  bare  decided  in  the  Ltunellns  Case, 
citing  Terry  v.  Gibson.  128  Pac.  1127,  that 
it  was  not  error  to  exclude  such  decrees 
from  the  evidence,  when  not  accompanied  by 
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tbe  Judgment  roll,  and  that  a  district  court 
may  decree  that  a  Judgment  of  a  county 
court  la  void,  even  on  collateral  attaclc.  If  it 
Afflrmatlrely  api>ear8  from  the  judgment  roll 
that  the  county  court  Judgment  la  void  for 
want  of  jurisdiction,  citing  Empire  Go.  t. 
Pieman,  129  Pac.  B22. 

[2]  We  have  decided  In  the  Howell  Cose. 
In  reference  to  a  tax  deed,  citing  Harrison 
T.  Hodges,  49  Colo.  105.  Ill  Pac.  706,  that 
where  It  Is  not  pleaded  in  the  answer  in 
-an  acUon  of  this  character  the  plalntlft  may 
Introduce  evidence,  eren  .under  a  general  de- 
nial In  the  replication,  showing  defects  In 
ttie  proceedings  prior  to  Its  execution,  l^e 
jsame  rule  will  apply  to  a  Judgment  or  decree 
when  It  Is  offered  as  evidence  of  estopp^  or 
■of  tiUe. 

Consequently,  the  question  presented  Is: 
Was  the  evidence  proving  the  invalidity  of 
the  two  admitted  decrees  admissible  under 
tbe  general  denial  in  th;e  replication?  The 
-answer  most  be  In  the  n^atlve,  under  strict 
rules  of  pleading;  but  applying  the  same 
.strict  rule  the  answer  should  spedflcally 
plead  a  decree,  so  that  it  may  be  identified, 
.and  show  that  the  title  of  the  parties  In 
issue  In  the  decree  pleaded  Is  the  same  title 
in  Issue  in  the  pending  case.  2  Preenian  on 
Judgments,  |  461. 

[S]  The  title  may  have  been  the  same,  but 
neither  the  answer  nor  the  decrees  them- 
^selves  disclose  it,  and  under  these  conditions 
It  was  not  reversible  error  to  permit  the 
plaintiff  to  prove,  under  the  general  denial 
:ln  his  replication,  by  introducing  the  judg- 
ment roll,  that  the  decrees  were  void.  A  re- 
versal and  another  trial  would  result  In  the 
.same  judgment.  Furthermore,  a  mere  fail- 
ure of  plaintiff  to  interpose  an  obJecUon  to 
the  admission  of  the  decrees  (without  the 
Judgment  roll,  which  would  have  excluded 
them  or  required  the  roll  to  be  produced  by 
.the  defendant)  ought  not  to  preclude  tbe  plain- 
tiff from  producing  the  roll  himself,  even  un- 
der a  general  denial  The  technical  "pound 
of  flesh"  seems  to  be  demanded  on  both 
.sides,  but  this  court  is  pleased  to  And  Itself 
bound  to  disregard  such  demands,  under  the 
more  persuasive  Influence  of  section  84,  Bev. 
St  1008,  which  provides:  "The  court  shall 
In  every  stage  of  an  action  disregard  any  er- 
ror or  defect  in  the  pleadings  or  proceed- 
ings which  shall  not  affect  tbe  substantial 
rights  of  the  parties,  and  no  judgment  shall 
be  reversed  or  affected  by  xjeason  of  such  er- 
ror or  defect" 

[4]  We  are  not  disposed,  however,  to  say 
that  it  was  not  error  to  hold  them  for 
naught  and  set  them  aside  in  ttils  action  at 
law,  but  will  only  say  that  the  Judgment  of 
the  lower  court  should  be  modified.  In  ac- 
^rdance  herewith,  as  to  all  of  said  decrees, 
M  directed  in  the  case  of  Empire  Randi  & 


Cattle  Co.  T.  litmiellus,  supra,  appealed  from 
the  same  court  This  does  not  conflict  with 
any  former  opinions  of  this  or  the  Supreme 
Court  holding  that  tax  deeds  may  be  set 
aside  under  similar  pleadings,  because,  In 
reference  to  such  deeds,  the  courts  are  con- 
trolled by  the  peculiar  provisions  of  sectior 
5733,  Rev.  St  1908.  Empire  Ranch  &  Cat- 
tle Co.  V.  Howell,  129  Pac.  247;  Rustln  v. 
AL  &  M.  T.  Co.,  23  Colo.  358,  47  Pac.  302. 
Furthermore,  In  all  cases  brought  to  recover 
land  sold  for  taxes,  founded  upon  the  code 
action  of  possession,  and  recently  decided  by 
this  court.  Including  the  present  case,  the 
parties  have  either  stipulated  that  the  tax- 
es and  interests  should  be  returned,  as  pro- 
vided In  section  6733,  supra,  and  thus 
brought  the  cases  within  the  scope  of  said 
section,  or  else  the  case  has  been  tried  with- 
out objection  as  to  the  pleadings,  and  In 
all  respects  the  same  as  if  the  proceedings 
had  been  a  suit  in  equity  or  to  quiet  ti- 
tle. No  error  Is  found  concerning  the  set- 
ting aside  of  the  tax  deeds  on  this  appeal, 
and  the  questions  involved  concerning  the 
same  have  been  heretofore  determined  by  re- 
cent decisions  of  this  court 
The  judgment  is  affirmed. 


WBSTERN  INVESTMENT  &  LAND  Ca  T. 
FIRST  NAT.  BANK  OF  DENVER. 

(Court  of  ^peaU  of  Colorado.    April  14» 
1A18.) 

On  motion  to  amend  former  oi^on.  Mo- 
tion granted. 
For  former  opinion,  see  128  Paa  476. 

PER  CURIAM.  Tpa  attention  d  the  court 
has  been  called  to  the  fact  that  the  amnion 
filed  herein  on  October  14,  1912,  awears  to 
reverse  the  Judgment  of  the  court  below  as 
to  the  defendant  Frank  J.  Macarthy,  as  well 
as  to  his  codefendant,  the  Western  Invest- 
ment ft  Land  Company.  The  appehl  was 
taken  by  the  Western  Investment  ft  Land 
Company  only.  No  exceptions  were  taken 
to,  and  no  at^eal  prayed  from,  the  judgment 
of  the  trial  court  against  the  said  Macarthy, 
and  so  far  as  the  opinion  of  this  court  ap- 
pears to  reverse  the  cause  as  to  him  It  was 
unintentionally  and  inadvertently  so  written. 

The  last  paragraph  of  said  opinion  Is  here- 
by am^ded  so  as  to  read  .as  follows :  "For 
the  error  of  the  court  in  withdrawing  the 
cause  from  the  juiy  and  directing  a  verdict, 
the  judgment,  as  to  the  appellant  the  West- 
ern Investment  ft  Land  Company,  will  be 
reversed,  and  the  cause  remanded  for  a  new 
trial;  but  this  opinion  shall  not  affect  the 
Judgment  of  the  trial  court  as  to  the  defend- 
ant Frank  J.  Macarthy.  Reversed  and  re- 
manded." 
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BLCxncmxiD  t.  nbvutf. 

(Court  of  Appeals  of  Colorado.     AprQ  14, 
19ia) 

1.  Appeal  and  Ebbob  <|  1002*>— Rbvibw— 
QuESTioNB  or  Fact. 

A  finding  of  the  jur?  on  an  iaBae  of  fact, 
where  the  evidence  was  in  tharp  conflict,  was 
conclusive  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  898&-38e7;  Dec.  Dig.  { 
1002.*] 

2.  Attosnet  and  Cuent  ({  26*)— Liabiutt 
or  Attobnet— Expenses  of  Suit. 

Ad  attorney  who  directed  an  offidal  re- 
porter to  prepare  a  bill  of  exceptions,  and  who 
made  no  claim  that  he  had  authority  to  bind 
his  client  to  pa;  therefor,  was  liable  for  the 
value  of  the  reporter's  services.'  ' 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  CUent,  Cent  Dig.  H  88,  89;  Dee.  Dig.  i 
26.  •] 

8.  Attobitet  and  Client  (|  26*)— Liabiutt 
01-  Attobnet— Expenses  or  Scrr. 

Where  an  attorney  without  autiiority  from 
bis  dient  directed  an  offidal  reporter  to  pre- 
pare a  bin  of  exceptions,  but  did  not  repre- 
sent to  the  reporter  that  be  bad  authority  from 
Ills  dient,  and  the  reporter  with  knowle<]ge 
that  the  client  denied  liability,  but  under  the 
mistaken  belief  that  the  attorney  had  implied 
authority,  brought  suit  aeainst  the  client,  he 
could  not  recover  from  the  attorney  his  ex- 
penses in  OBsuccessfully  prosecuting  such  suit 
[Ed.  Note.— For  other  cases,  see  Attorney 
and  Client,  Cent  Dig.  H  38,  88;  Dec.  Dig.  | 
26.*] 

Hot^aa,  X,  dluenltv* 

Appeal  from  District  Court,  Rio  Grande 
County;  Charles  A.  Pike,  Judge. 

Action  by  Jehu  Nevltt  against  Ira  J. 
Bloonifield.  Jnd^ent  for  plaintUI,  and  de- 
fendant appeals.    Modified  and  remanded. 

Jesse  Stephenson  and  James  P.  Veercamp, 
botb  of  Monte  Vista,  for  appellant  Charles 
M.  Corlett  and  John  Nevltt,  both  of  Monte 
Vista,  for  appellea 

CUNNINGHAM,  P.  J.  John  Nevltt,  the 
appellee,  was  the  offldal  reporter  of  the  dis- 
trict court  of  Rio  Grande  county  and  other 
counties  of  the  Twelfth  Judicial  district  In 
this  capadty  he  reported  the  proceedings  of 
a  certain  trial  In  Saguache  county.  There- 
after be  made  a  bill  of  exceptions,  Including 
all  of  the  testimony  taken  on  the  triaL  This 
service  was  performed,  as  he  allies,  at  the 
instance  and  request  of  tlie  appellant  Bloom- 
fleld,  who  was  the  principal  attorney  for  the 
losing  parties,  Emll  and  Frances  Tobler.  The 
Toblers  declined  to  pay  Nevltfs  bill,  or  any 
part  thereof  contending  that  they  had  not 
authorized  their  attorney  to  have  the  testi- 
mony extended,  and  did  not  desire  to  appeal 
from  the  judgment  which  had  been  rendered 
against  them.  Thereupon  Nevltt  brought  suit 
against  the  Toblers,  and  obtained  a  Judgment 
for  f450  (with  interest),  which  was  the 
amonnt  plaintiff  waa  Justly  entitled  to  charge 
for  his  services  under  the  prevailing  prices 
for  such  work.  The  Toblers  appealed  the 
ease  to  the  Supreme  Court,  where  the  Judg- 


ment was  reversed.  This  case  is  r^rted 
in  46  Colo.  231,  100  Pac.  416,  23  U  B.  A. 
(N.  S.)  702.  182  Am.  St  Kep.  142,  16  Ann. 
Cas.  926.  A  careful  etatemoit  of  facts  in- 
volved In  that  case  was  made  by  Mr.  Justice 
Campbell,  and  by  reference  we  adopt  so 
much  thereof  as  may  be  applicable  to  the 
case  before  us.  Following  the  decision  In 
the  Supreme  Court,  and  on  May  26,  1909, 
Nevltt  filed  suit  in  the  district  court  of  Bio 
Grande  county  against  Bloomfleld  to  recover 
the  amount  claimed  for  Mb  services,  with  in- 
terest thereon,  together  with  the  additional 
sum  of  ¥309.72,  which  represents  the  amount 
which  he,  Nevltt,  laid  out  and  expended  m 
the  prosecution  of  his  suit  against  the  Tob- 
lers. The  Jury  returned  a  verdict  In  favor  of 
Nevltt  for  $957,  which  Includes  accrued  inter- 
est upon  the  original  claim,  though  tUs  fact 
is  not  clearly  dedodble  from  the  abstract 
filed.  We  discover  no  complaint  made  in 
brief  of  defendant  on  the  grounds  of  the  ex- 
cesslveneaa  of  the  verdict  other  than  the 
general  claim  of  nonliability  on  the  part  of 
defendant  for  any  sum  whatever.  From  this 
Judgment  Bloomfleld,  the  defendant,  brings 
this  cause  here  on  appeal. 

[1]  1-  Appelant  denies  that  he  ever  or- 
dered, directed,  or  instmcted  Nevltt  to  make 
the  bill  of  exceptions.  His  sole  defense  la 
predicated  upon  this  single  contention.  The 
teedmony  upon  this  point  is  conceded  by 
counsel  for  appellant  to  be  In  sharp  conflict 
From  the  verdict  of  the  Jury  It  is  mani- 
fest that  on  this  issue  of  fact  they  found 
against  appellant  an^  we  are  concluded  by 
tliat  finding.  The  Supreme  Court,  on  the 
trial  of  the  Tobler  Case,  held  that  Bloomfleld 
had  no  authority  whatever  to  order  the  bill 
of  exceptlona  Indeed,  in  the  instant  case, 
Bloomfleld  makes  no  conation  that  he  had 
such  authority,  but  as  we  have  already  point- 
ed out  predicates  his  entire  defuse  upon  a 
flat  denial  that  he  gave  any  InstructionB  to 
Nevltt  to  make  the  bill  of  exceptions.  AU 
argument,  therefore  (and  there  is  much  of  it 
in  the  briefs),  pertaining  to  agency  and  in- 
nocent mistake  on  the  part  of  the  agent  as 
to  his  authority,  has  no  application. 

[2]  The  Jury  having  found  that  appellant 
directed  the  appellee  to  make  the  bill  of  ex- 
ceptions, and  there  being  no  dispute  as  to 
the  value  of  the  work,  the  liability  of  the 
appellant  to  the  appellee,  in  the  circumstanc- 
es of  the  case  as  Just  stated,  follows  as  a 
natural  conseqn^ice.  We  have  therefore  no 
dlflicull7  in  reaching  the  conclusion  that 
the  appellant  should  pay  the  appellee  for 
the  service  which  he,  the  appellee,  rendered; 
the  former's  liability  to  the  latter  in  the  sum 
of  at  least  |450^  with  interest  th^^on  from 
the  date  that  the  amonnt  became  dne^  seems 
clear. 

[a]  2.  The  liablUty  of  the  defendant 
Bloomfleld  for  the  costs  incurred  by  Nerltt 
in  the  prosecution  of  fala  suit  against  the 
Toblers  presents  a  more  difficult  question. 
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On  tills  point  tbe  record  dlBclosea,  without 
any  serious  conflict,  that  Bloomfleld  nerer 
made  any  spedflc  or  direct  representatioD  to 
Nevttt  that  he  bad  authority  to  bind  hla 
clients  for  the  work  which  tne  Jury  found 
he  had  directed  Nerltt  to  do.  Nerltt  appears 
to  hare  assumed,  from  the  fact  that  Bloont- 
Seld  was  the  lading  counsel  for  the  Toblers, 
and  from  that  fact  aloae,  that  bis,  Bloom- 
fleld's,  order  for  the  bill  of  exceptions  bound 
his  clients,  and  upon  this  erroneous  assnmp- 
tlon  brou^t  suit  against  the  Toblers  and  in- 
curred expenses  amounting  to  something 
over  ^00,  in  the  unsuccessful  prosecution 
thereof.  On  tbls  point  the  Supreme  Court, 
In  Tobler  t.  Nerltt,  mpra,  says:  "There  Is 
no  erldence  In  this  case  of  ratlilcatlon  of,  or 
acquiescence  in,  such  employment  of  plaintiff 
by  defendants  in  this  action.  The  cause  hav- 
ing been  tried  by  plalntlfTs  counsel  upon  the 
theory,  which  the  trial  conrt  adopted  by  so 
instructing  the  Jury,  that  the  special  retain- 
er of  Bloomfleld  to  try  the  case  in  the  dis- 
trict court  necessarily  carried  with  it  the  Im- 
plied power,  without  any  special  authority 
from  his  clients,  to  perfect  an  appeal  and 
reprint  his  clients  therein  and  to  bind  them 
to  pay  all  the  costs  and  expenses  necessarily 
Incurred  in  the  prosecution  of  such  review, 
his  Judgment  cannot  stand."  From  this  It 
will  be  seen  that  Xevltt's  prosecution  of  his 
case  against  the  Toblers  was  the  result  of  a 
mistaken  conception  of  the  law  of  agen<7, 
and  not  from  any  mistaken  view  of  the  facts 
for  which  Bloomfleld  was  at  all  responsible. 
Indeed,  the  record  in  this  case  discloses  that 
Nevitt  knew,  before  he  Instituted  the  former 
suit  against  the  Toblers,  that  they  denied  all 
liability  on  his  claim,  and  denied  that  they 
had  authorized  Bloomfleld  to  order  the  bill 
of  exceptions,  or  that  they  had  any  Inten- 
tion of  appealing  the  case.  Bloomfleld  him- 
self practically  told  Nevltt,  before  the  latter 
instituted  his  suit  against  the  Toblers,  that 
be  had  no  such  authority,  for  he,  Nevltt,  tea- 
tlfled  that,  when  he  asked  Oeneral  Bloomfleld 
about  whether  he  was  authorized  to  order 
the  work  done,  all  that  he,  Bloomfleld,  said 
was,  "Sometimes  attorneys  take  a  great  deal 
of  authority."  We  therefore  are  in  accord 
with  the  statement  of  Mr.  Justice  Campbell, 
which  we  have  already  quoted,  to  the  effect 
that  Nevltt  prosecuted  his  case  against  the 
Toblers  upon  a  mistaken  theory  that  the 
special  retainer  of  Bloomfleld  to  try  the  case 
In  the  district  court  necessarily  carried  with 
It  the  implied  power,  without  any  special  au- 
thority from  his  clients,  to  perfect  the  ap- 
peal and  contract  the  debt  for  the  bill  of 
exceptions.  Bloomfleld  may  not  be  held  re- 
sponsible for  the  results  which  Nevitt's  ig- 
norance of  the  law  occasioned  himself.  We 
are  therefore  of  opinion  that  the  trial  conrt 
arred  in  submitting  to  the  Jury  the  question 
of  Bloomfleld's  liability  to  Nevltt  for  the 
latter*B  expenses  Incident  to  the  unsnccessfnl 
prosecution  of  bis  suit  against  the  Toblers. 


For  this  error  the  Judgment  of  the  trial 
court  must  be  modified,  with  InstructlonB  to 
enter  a  judgment  in  favor  of  a^^^ee  and 
against  appellant  for  |450,  with  Interest 
thereon  at  the  rate  of  8  per  cent  per  annum 
from  May  %  1904  <whleh  Is  the  date  fnnn 
which  the  appellee  in  the  former  suit  reck- 
oned interest,  and  which  appears  without 
contradiction  to  be  a  somewhat  lator  date 
than  tile  completion  of  bis  work  on  the  tdll 
of  exceptlonf^,  to  the  date  of  the  entry  ct 
Judgment,  and  for  the  costs  of  this  suit 

Judgment  modified,  and  ease  remanded, 
with  directions. 

MORGAN,  dissents. 


STEVENS  V.  TOMPKINS! 

(Court  of  Appeals  of  Colorado.  ApriM4, 
1913.) 

L  Appeal  ano  Bbbob  fS  1002*)— <3aK8noNB 
OP  Fact— OoNcnusivBHKSS  of  Verdict. 
The  credit  to  be  given  witnesses  was  for 
the  jury,  and  Its  verdict  upon  conflicting  evi- 
dence may  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  tee  Appeal  and 
Error,  Cent.  Dig.  |i  3935-3937;  Dec.  Dig.  f 
1002.^] 

2.  Courts  (J  213*)— Appbixatb  Juwsdiction 
OF  Supreme  Court. 

No  appeal  to  the  Snpreme  Court  lies  from 
a  judgment  for  less  than  $500,  not  relating  to  a 
franchiee  or  a  freehold. 

[Eld.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  f8  517-519,  522-526 ;  Dec.  Dig.  §  213.*] 

3.  Appeal  and  Ebrob  (f  14*)— Dismissal  o' 

'  NONAFPIALABLB  JUDOHKHT— RX-BHTBT  AM 
PENOINa  ON  EBBOB. 

Where  appellee  eaten  no  appearance,  so 
that  DO  Jurisdiction  of  his  person  Is  obtained, 
the  appeal,  if  dismissed,  cannot  be  re-entered  as 
pendii^  0°  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  48-67;  Dec.  Dig.  {  14.*] 

4.  Appeal  and  Ehtsos  <S  801*)— DisinsaAL  op 
Appeal— Aftibmanob  or  Jdoqheitt  Be- 
low. 

Where  the  Court  of  Appeals  has  no  Jnris- 
diction,  and  the  appeal,  if  dismissed,  cannot  be 
re-entered  as  pending  on  error,  it  may  be  prop- 
erly affirmed  under  rule  1  of  tiie  Court  of  Ap- 
peals (127  Pac.  ix),  providing,  that,  whenever 
an  appeal  or  writ  of  error  shall  be  dismissed, 
the  court  In  its  discretion,  may  affirm  the  judg^ 
ment  of  the  court  below. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  U  8161-8164;  Dec.  Dig.  1 
80L*] 

Appeal  from  El  Paso  County  Court;  John 
E,  Little,  Judge. 

Action  by  Frank  Tompkins  against  H.  H. 
Stevens.  Judgment  for  plalnUfC,  and  defend- 
ant appeals.  Affirmed. 

William  O.  Robinson,  of  Colorado  Springs, 
for  appelant 

KING,  J.  Action  for  the  reasonable  Ttlae 
of  materials  furnished  and  labor  performed 
by  plainUir  (appellee  here)  for  defendant  at 
his  request  in  repairing  a  building  belonging 
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to  defendant  Judgment  for  plaintiff,  from 
which  defendant  appealed. 

The  errors  assigned  and  relied  on  raise 
only  the  question  of  the  snfScleney  of  the 
evidence  to  support  the  verdict  and  Judgment ; 
the  contention  being  that  the  verdict  Includes 
compensation  for  work  and  material  for 
which  no  provision  was  made  In  the  contract 
between  Uie  parties,  as  shown  by  the  evi- 
dence. The  testimony  upon  the  part  of  the 
plaintUf  was  iwsltive  and  clear  that  the 
materials  furnished  and  the  work  done  was 
in  accordance  with  directions  given  by  the 
defendant,  and,  if  believed  by  the  Jury,  was 
amply  sufficient  to  sustain  the  verdict 

[1]  The  credit  to  be  given  to  the  witnesses 
was  for  the  jury  to  determine,  and,  having 
resolved  the  Issues  in  fiivor  of  the  plaintiff 
upon  conflicting  evidence,  the  vodict  may 
not  be  disturbed. 

[2]  The  Judgment  was  for  an  amount  less 
than  $500,  did  not  relate  to  a  franchise  or 
a  freehold,  and  therefore  an  appeal  there- 
from to  the  Supreme  Court  did  not  lie,  and 
the  cause  might,  and  perhaps  should,  be  dis- 
missed for  lack  of  JurtsdtctlOD  to  entertain 
the  appeal 

[I]  Inasmuch  as  the  appellee  has  entered 
no  appearance,  and  therefore  jurisdiction  of 
bis  person  has  not  been  obtained,  the  cause, 
tf  dismissed,  cannot  be  re-entered  as  p^dlng 
on  error.  Brady  t.  People,  45  Colo.  S04, 101 
Pac.  810;  Ferklns  t.  Russell,  21  Colo.  App. 
212,  121  Pac.  ffiSB;  D.  &  R.  G.  B.  B.  Oo.  T. 
Casady,  SO  Colo.  351,  Uff  Pac.  632. 

[4]  And  we  think,  if  dismissed.  It  ia  a 
proper  case  for  the  antlicatlon  of  rule  1  of 
this  court  (127  Pac.  ix)  tliat,  whenever  an 
appeal  or  writ  of  error  shall  be  dismissed, 
the  court  may,  in  its  discretion,  affirm  the 
Judgment  of  the  court  below.  But  whether 
affirmed  upon  the  merits  of  the  cause,  or 
under  the  role,  the  effect  la  the  Same. 

The  jndgment  la  affirmed. 


WBLT.INGTON  BBAIVTT  GO.  T.  6ILBBBT. 

(Court  of  Appeals  of  Colorado.   April  14,  1913.) 

1.  Ybndob  and  Pubchabeb  (S  48*)  —  CON- 
TBACIS— CONSUVKATION. 

Where  a  veDdor,  by  a  written  contract 
containing  every  condition  necessary  to  make  a 
complete  agreement,  agreed  to  seU  IsDd,  and 
the  vendee,  who  also  sigoed  the  instrument, 
agreed  to  purchase  and  pay  the  price,  the  coa- 
tract  was  consummated  oo  the  date  of  the  writ- 
ten agreement,  for  a  contract  Is  consummated 
when  the  minds  of  the  parties  meet,  nnderstand- 
ingly,  In  the  same  sense. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  {  48.*] 

2.  Estoppel  Q  72*)— Equitabu  EsropPKXr— 

Neoliobncx. 

Where  a  miflrepreBentation  as  to  the  recor- 
dation of  a  plat  of  land  is  made  by  inadvert- 
ence or  honest  mistake,  the  loss  mnst  fall  upon 


the  party  first  at  fiinlt  in  maUni  the  misrepte- 
•entation. 

[Ed.  Note.— r<a>  othu  eases,  see  Estoppd, 
Cent  Dig.  I  188;  Dec.  Dig,  I  72.*] 

3.  VENDOa  AND  PUBCHASEB  (8  33*)  —  CON- 

TBACTB— Validity. 

Where  a  vendor  of  land  showed  the  por- 
chaser  a  plat  and  represented  that  it  was  re- 
corded, and  the  purchaser,  by  means  of  the 
plat  identified  certain  land  and  entered  into  a 
contract  to  parchaae  the  same,  the  contract  de- 
scribing the  land  as  a  certain  nambered  block 
"according  to  the  recorded  plat  thereof,"  tbe 
contract  ig  not  invalid  because  the  plat  was 
never  recorded  and  the  land  was  subseqaently 
platted  in  a  different  way,  for  the  recital  in  the 
contract  that  the  plat  was  recorded  will  be  re- 
jected as  falsa  demonstratio. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Pnrcbaser,  Cent  I>ig.  SI  38,  40-43,  6tt;  Dec 
Dig.  I  SS.*] 

4.  Vendob  ahd  Pubchaskb  (I  ^*)— Modifi- 
cation OF  COMTBACT— Tun  OF  TAKING  El^ 

FECT. 

Where,  after  the  execution  of  a-  contract 
by  a  corporation  for  the  sale  of  land,  it  was 
discovered  that  the  president  of  the  corporation 
had  signed  tbe  name  of  the  wrong  corporation 
to  the  contract,  and  a  new  contract  was  ex- 
ecuted which  waa  an  exact  copy  of  the  old  con- 
tract except  as  to  the  name  of  the  vendor  cor- 
poration, a  new  contract  waa  not  consummated, 
but  the  rights  of  the  purchaser  were  to  be  de- 
termined as  of  the  date  of  the  execution  of  the 
original  contract 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  IMg.  H  ^SS,  139;  Dec.  Dig.  f 

6.  Evidence  ({  4ftl*)— Pabol  Evidence  Role 
.  — AoMiBsiBiLrry. 

Parol  evidence  of  the  attending  circum- 
stances surrounding  the  making  of  a  written 
coQtract  for  tbe  sale  of  land  is  admissibly  to 
show  the  real  intentions  of  tbe  parties  at  the 
time  the  instrument  was  signed,  when  not  used 
to  add  to  or  take  anything  from  the  agreement 
Itself. 

[Ed,  Note. — For  other  caaes,  see  Evidence, 
Cent  Dig.  §§  212fr-2133 ;  Dec  Dig.  }  461.*] 

6.  Specific  Pebfobuance  ({  10*) — Right  to 

— Pabt  Pebformancb. 

Where  a  vendor  agrees  to  convey  a  body 
of  land  for  a  fixed  consideration  and  then  by 
his  own  act  renders  himself  incapable  of  wholly 
fulfilling  the  contract,  the  purchaser  may  ob- 
tain specific  performance  in  so  Car  as  the  ven- 
dor is  able  to  give  It  with  an  abatement  of  tiie 
contract  price. 

[EJd.  Note.— For  other  cases,  see  Specific  Per- 
formance, CenL  Dig.  §§  20-25,  60;  Dec.  Dig.  S 

Appeal  from  District  Court  Boulder  Coun- 
ty; Harry  P.  Gamble,  Judge. 

Action  by  Oscar  M.  Gilbert  against  the 
Wellington  Realty  Company,  a  corporation. 
From  a  judgment  for  plaintiff,  defendant 
appMla.  Affirmed. 

O.  A.  Erdman,  of  Denver,  for  appellant 
Reed,  West  ft  Gobs,  <tf  Boulder,  tor  appel- 
lee. 

BELL,  J.  We  gather  from  the  record  be- 
fore na  in  this  case  that  on  February  20, 
1907,  the  Wellington  Realty  Company,  ap- 
pellant presented  to  Oscar  M.  Gilbert,  ap- 
pellee, a  blueprint  copy  of  a  plat  of  Welling- 
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tOD  HeU;bt8  addition  to  tbe  dty  of  Boulder, 
Colo.,  exhibiting  an  area  ot  ground  350x286 
feet,  marked  block  2,  containing  14  lots,  and 
represented  that  a  plat  of  aame  was  filed 
in  the  clerk's  office  of  said  count? ;  that,  with 
the  aid  of  said  blueprint  of  plat,  the  appel- 
lee made  a  personal  examination  of  the 
ground  and  compared  it  with  the  description 
exhibited  on  the  blueprint,  and,  relying  on 
such  blueprint,  the  representations  of  the 
appellant,  and  the  ground  itself  when  ex- 
amined, the  appellee  negotiated  for  and  pur- 
chased Bald  block  2  for  which  be  paid  $100 
in  cash  on  February  20,  1907,  and  agreed  to 
pay  ¥900  more  in  30  days  and  an  additional 
sum  of  $4,000  within  2  yean  from  the  last- 
named  date  and  to  pay  6  per  cent,  on  de- 
ferred payments  until  due;  that  the  appel- 
lant then  and  there  agreed  with  appellee,  in 
writing  signed  by  It,  to  sell  said  premises 
on  said  terms,  and  on  said  date  receipted 
for  said  flOO  payment,  and  agreed.  In  writ- 
ing, to  execute  and  deliver  to  appellee  a 
good  and  sufficient  warranty  deed  for  said 
block  OD  the  completion  of  said  paymaita, 
and  to  accompany  said  deed  with  an  abstract 
showing  a  perfect  title  to  said  premises; 
that  before  the  $000  payment  became  doe 
the  appellant  Informed  the  appellee  that  it 
wonld  be  necessary  for  It  to  obtain  a  court 
decree  quieting  the  title  to  said  block  in 
the  appellant,  and,  then  and  there,  executed, 
signed,  and  delivered  to  the  appellee  a  writ- 
ten extension  of  the  time  of  payment  of  said 
1800  until  said  tlUe  could  be  quieted  in  the 
appellant;  that  on  the  24th  day  of  Septem- 
ber, 1807,  the  appellant,  in  writing,  notified 
the  appellee  that  the  technical  defect  in  the 
title  to  the  land  had  been  removed,  and  de- 
manded the  Immediate  payment  of  the  $800 ; 
that  on  Septanber  28,  1807,  the  appellee 
tendered  the  |900.  bat  limited  the  tender, 
in  writing,  to  the  contract  made  F^ruary 
20,  1807,  and  to  the  land  purchased  as  It 
appeared  on  the  plat  exhibited  to  the  ap- 
peUee  on  February  20,  1807,  and,  notwith- 
standing snch  Umitatltma,  the  appellant,  then 
and  there,  accepted  said  payment 

At  the  time  the  said  fOOO  payment  waa 
tendered  as  aforesaid,  aooor^i^  to  the  te»- 
tlmony  of  the  appellee,  the  aiowllant  said: 
"By  the  way,  this  contract  ms  signed  by 
Mr.  D^e  as  president  of  the  Wellington 
Association  instead  of  the  Wellington  Bealty 
Company,  a  technical  error,  and  we  have 
made  out  a  duplicate  ot  that  which  yon 
sign  first,  yon  haven't  signed  the  other  one, 
so  sign  this."  The  ajtpellee  further  testified 
as  follows:  "I  took  that  (duplicate)  and 
read  it  over  and  we  compared  them  word  fbr 
word  and  I  aatea  Mr.  Webber  (sales  agent 
for  both  companies)  if  it  waa  understood 
that  tbla  was  a  duplicate  ot  the  other  to 
correct  the  technical  error — the  signature 
of  the  Wellington  Association  instead  of  the 
Wellington  Bealt7  Company.  He,  Webber, 
said  'It  waa— otherwise  IdentlcaL*  At  the 
^uggastton  ct  Ifr.  Webber  I  algned  It** 


Agent  Webber  tesUfied  at  the  trial  that 
when  be  sold  block  2  to  appellee  in  t!ie 
name  of  the  Wellington  Association  the  legal 
title  stood  In  the  name  of  W.  W.  Degge,  the 
president  of  each  company,  and  the  property 
was  handled  by  him  (Degge)  through  the  as- 
sociation, but  that  afterward  the  title  was 
transferred  to  the  Wellington  Bealty  Com- 
pany, when  new  contracts  were  made  out 
to  take  the  place  ot  the  original  ones. 

However,  W.  W.  D^e,  president  of  each 
company,  testified  that  block  2,  February  20, 
1807,  belonged  to  the  Wellington  Bealty  Com- 
pany; that  the  Wellington  Association  was 
financing  the  Wellington  Bealty  Company 
and  owned  a  large  block,  if  not  the  bulk  of, 
the  Wellington  Bealty  Company  stock,  and 
stated  that  he  Intended  to  sign  the  name  of 
the  Wellington  Bealty  Company  to  the  writ* 
ten  agreement  of  sale,  but,  by  force  of  habit, 
he  inadvertently  signed  the  name  of  the  Wel- 
lington Association,  as  most  of  the  sales 
were  then  being  made  through  it,  but  an- 
nounced to  the  court  that  he  did  not  mean 
to  take  advantage  of  that  or  to  go  back  on 
the  signature  and  wonld  not  repudiate  the 
agreement  on  the  ground  that  It  was  signed 
by  the  Wellington  Association.  Whereupon, 
coonsel  for  appellant  announced  In  open 
court:  "We  are  perfectly  willing  that  the  rec- 
■ord  may  state  that  the  Wellington  Bealty 
Company  was  bound  by  this  instrument" 

On  February  20,  190S,  the  appellee  t^- 
dered  $240  to  the  appellant  the  Interest  due 
on  the  deferred  payment,  and  accompanied 
the  same  with  a  writing  confining  the  ten- 
der to  a  payment  on  the  contract  dated  Feb- 
ruary  20,  1807,  for  purchase  of  block  2  ac- 
cording to  the  plat  exhibited  to  the  appellee 
at  the  time  of  the  purchase.  The  appellant 
accepted  the  tender  and  mone?.  On  Febru- 
ary 20,  1909,  the  appellee  tendered  the  bal- 
ance of  the  purchase  money  In  gold  and  de- 
manded a  deed  for  block  2  covering  14  lobL 
The  appellant  made  a  counter  offer  to  ac- 
cept the  money  and  give  a  deed  covering  12 
lots,  and  aftoward  the  appellee  offered  to 
take  a  deed  for  block  2  covering  12  lots  if 
appellant  would  allow  a  reasonable  sum  for 
the  two  lots  eliminated  in  the  amended  plat 
It  developed  after  the  eonsummatitm  of  the 
punAase  that  no  plat  covering  said  Uodk 
2  had  been  filed,  and  no  plat  was  evor  filed 
In  the  clerk's  office  nntU  AprU  8,  1807,  cov- 
erlid block  2,  and  this  jdat  and  the'surv^ 
for  it  were  made  by  the  same  englnew  who 
made  the  original  itot  whldi  was  in  exist- 
ence^ bnt  not  recorded,  on  February  SXi, 
1807.  As  we  understand  the  record,  the  plat, 
of  which  the  appdlee  had  a  blueprint,  waa 
not  acceptable  to  the  dty  as  an  addition  to 
the  dty  of  Boulder,  and  that  the  blocte 
pared  for  said  addition  in  the  amended  plat 
were  required  to  be,  and  were,  reduced  to 
respective  areas  of  800x285  feet  and  to  12 
lots,  so  as  to  raider  the  eame  adndaaibla 
as  an  addition. 

The  trial  court  found  on  adequate  taati- 
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mony  Oiat  the  reduction  of  block  2  to  the 
smaller  area,  and  so  that  It  covered  only 
12  lots  after  the  sale  to  the  appellee,  reduced 
the  value  thereof  $1,100,  and  deducted  this 
amount  from  the  original  purchase  price  and 
ordered  the  appellee  to  pay  the  remainder 
thereof,  and  that  the  appellant  should  ex- 
ecute and  deliver  to  the  appellee,  upon  ten- 
der made  to  It  of  the  remainder  above  men- 
tioned, a  good  and  suffldent  warranty  deed 
for  said  block  2  as  reduced  in  area,  to- 
gether with  an  abstract  thereto  showing  a 
clear  title  thereto  as  provided  in  the  orig- 
inal inatmment  of  sale. 

From  the  foregoing  Btatements  It  will  read- 
ily be  seen  that  the  controlling  points  of 
contention  between  the  parties  are  as  to  the 
time  when  the  contract  was  consummated, 
and  the  area  of  the  block  sold.  The  appellee 
says  that  it  was  consummated  February  20, 
1907,  and  that  he  then  purchased  block  2 
containing  14  lots. 

The  appellant  says  the  contract  was  not 
consmnmated  until  September  26,  1907,  and 
at  that  time  block  2  contained  only  12  lots. 

[1]  The  contract  was  consummated  when 
the  minds  f>t  the  parties  met,  understandlng- 
ly.  in  the  same  weaae. 

On  rebmary  SO,  1907,  the  appellant  stated, 
in  writing,  every  condition  necessary  to 
make  a  completed  agreement,  and  the  same 
was  signed  by  the  WelUx^^n  Assodation, 
by  W.  W,  Degge,  president,  and  who,  with 
counsel  for  app^nt;  agreed  that  his  slc- 
natnre  was  intended  to  bind,  and  shoold 
bind,  the  appellant  company.  The  appdlee 
on  February  20,  1907,  understandlngly,  ac- 
cepted the  terms  of  the  appellant,  paid  the 
$100  required  of  him  on  the  Inirfiliase  price 
on  that  day*  and  has  diligently  sought  to 
comply  with  every  condition  on  his  part  from 
that  time  until  the  preswt  The  contract 
of  pundiase  and  sale  between  the  parties 
was  completed  on  February  20,  1907,  and 
the  prop^ty,  as  then  contracted  for,  must 
be  delivered  by  the  appellant  according  to 
the  terms  of  the  contract,  without  reduction 
on  its  part;  otherwise  It  will  be  held  re- 
sponsible to  the  appellee  for  the  difference 
in  the  value  thereof, 

[2,  S]  The  first  real  contention  arises  upon 
the  wording  of  the  written  offer  of  sale  sign- 
ed by  the  appellant  and  delivered  to  the  ap- 
pellee. The  offer  of  sale  was  of  "block  two 
(2)  In  Wellington  Heights  addition  to  the 
city  of  Boulder,  Colo.,  according  to  the  re- 
corded plats  thereof."  The  evidence  discloses 
that  a  survey  had  been  made  of  a  large  plot 
of  ground  and  that  it  had  been  divided  Into 
blocks  and  lots  for  the  purpose  of  making 
it  an  addition  to  the  dty  of  Boulder,  and 
the  Wellington  Association,  through  which 
the  property  was  being  handled,  bad  the 
plat  thereof  blueprinted  and  was  using  It 
for  the  purpose  of  advertising  and  selling 
the  property  represented  therein.  This  blue- 
print showed  that  block  2  covered  14  lots 


and  had  an  area  of  800x286  feet;  and  ap- 
pellee swore  on  the  bearing  that  the  appel- 
lant furnished  him  a  blueprint  and  especial- 
ly pointed  out  to  him  on  the  I^t,  and  in- 
formed him,  that  said  block  2  contained  14  , 
lots  and  the  area  as  above  set  forth. 

It  Is  evident  to  our  mlnda  that  this  con- 
tract was  made  for  the  14-Iot  block,  and  the 
understanding  of  the  parties  was,  at  the 
time  the  sale  was  closed,  that  the  appellant 
was  selling,  and  that  the  appellee  was  pur- 
chasing, a  14-lot  block.  The  appellant  says, 
however,  that  at  the  time  the  writing  was 
made  on  February  20,  1907,  no  plat  covering 
block  2  was  recorded.  That  is  quite  true; 
but  it  was  the  appellant  that  wisely  stated 
in  the  written  instrument  of  sale,  as  well 
as  Terbally,  that  It  was  selling  this  block 
acoording  to  a  recorded  plat.  . 

There  Is  and  was  no  questlra  before  the 
parties  as  to  whether  a  plat  was  recorded  for 
the  purpose  of  validating  the  addition.  In 
fact,  the  appellee  testified  that  he  did  not 
care  to  have  the  land  in  question  Included 
in  the  addition;  that  what  he  desired  was 
the  area  of  the  ground  bargained  for.  The 
purpose  for  which  the  plat  was  used  was 
to  assist  in  Identifying  the  ground,  and 
determining  the  location  and  area  thereof. 
The  only  ^t  in  existence  ooverlng  block  2 
was  used  for  these  purposes,  but  It  turned 
oat  not  to  be  of  record  as  rc^preseoted  by  the 
appdlant  If  tbls  misrepresentation  should 
have  been  by  Inadiertenoe  or  honest  mistake, 
and  either  of  the  parties  should  be  required 
to  sustain  a  loss  ther^y,  then  It  should  fall 
upon  the  one  who  was  first  at  fault  ^w- 
ever,  we  do  not  apprehend  any  sudi 'eerlons 
results  fnm  tbls  mlsrepresentatlfm.  The 
plat  without  being  receded  served  all  the 
purposM  for  whldi  It  was  desired. 

In  speaking  to  a  like  question,  the  Su- 
preme Court  of  Michigan  said :  ■  "The  deeds, 
it  la  true,  referred  to  a  plat  adopted  by  the 
Portsmouth  Company,  and  stated  to  have 
been  recorded;  but  these  deeds  would,  I 
think,  still  be  good,  though  the  plat  should 
not  in  fact  have  been  recorded ;  the  declara- 
tion that  it  was  recorded  would  be  rejected 
as  falsa  demonstratio,  as  an  incidental  cir- 
cumstance of  much  less  Importance  than  the 
fact  of  the  existence  of  the  plat  Itself,  and 
therefore  a  fact  about  which  the  parties 
drawing  the  deed  would  be  likely  to  be  less 
careful  and  precise.**  Johnstone  t.  Scott,  11 
Mich.  239. 

[4]  We  can  see  no  pertinence  in  the  con- 
tention of  the  appellant  that  the  contract 
was  consummated  on  September  25,  1907. 
The  evidence  sbows  that  there  was  no  en- 
deavor upon  that  day  to  make  a  new  con- 
tract; but  the  parties  themselves,  on  the 
Initiation  of  the  appellant,  sought  to  reform 
the  contract  consummated  February  20, 1907, 
so  as  to  show  the  Wellington  Realty  Com- 
pany as  the  grantor  Instead  of  the  Welling- 
ton Association,  as  the  parties  intended  to  do 
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and  shonld  hare  done  when  the  contract  was 
closed  In  Fdamary.  In  the  sabstltated  con- 
tract the  partly  recopied  the  whole  of  the 
original  draft  Including  February  20th  as 
^  the  date,  provided  for  the  f  100  to  be  paid 
on  that  date,  for  the  ¥900  to  be  paid  on 
March  20th,  and  every  other  provision  that 
was  contained  In  the  original  draft,  except 
the  substitution  of  the  appellant  as  grantor. 
I  The  very  conditions  upon  which  the  reforma- 
tion was  made  were  that  no  other  changes 
should  be  made  in  the  original  draft  If  the 
parties  had  been  seeking  to  make  a  new 
contract,  then  logically  they  would  have  re- 
cited the  original  agreement,  that  flOO  had 
been  paid  upon  the  same  on  February  2Xkh, 
$900  on  September  25th,  and  then  would  have 
provided  for  the  future  conditions.  The  very 
fact  that  the  4ppellant  gave  the  substituted 
agreement  the  date  of  February  20th,  when 
It  was  written  on  September  25th,  furnishes 
a  strong  inference  that  there  was  no  thought 
In  the  minds  of  the  contracting  parties  of 
changing  the  contract  or  making  a  new  one, 
but  the  purpose  was  to  preserve  the  evidence 
of  the  contract  they  made  in  February  in 
writing  and  to  make  it  enforceable  accord- 
ing to  the  agreement  and  original  Intentions 
of  the  parties. 

[S]  Counsel  for  appellant  insists  that  the 
trial  court  violated  the  elementary  rules  pro- 
hibiting the  varying  of  written  contracts  by 
parol  evidence  when  It  permitted  .the  wit- 
nesses to  show  the  attending  circumstances 
when  the  written  Instrument,  preserving  the 
evidence  of  the  contract,  was  made  and  de- 
livered in  February.  The  purpose  was  not 
to  add  to  or  take  from  anything  expressed 
in  writing,  but  the  purpose  was  to  find  the 
real  intentions  of  the  parties  at  the  time  the 
Instrument  was  signed.  Counsel  for  appel- 
lant confessed  in  open  court,  or  his  client 
did,  that  the  real  owner  did  not  appear  In 
the  writing  as  grantor,  and  the  appellant, 
on  September  25,  1907,  Insisted  to  the  appd- 
lee  that  the  writing  did  not  state  the  real  In- 
tentions and  contract  of  the  parties,  and 
asked  the  app^ee  to  Join  It  In  so  reforming 
the  writing  as  to  make  the  real  owner  of  the 
property  the  grantor. 

Now  the  appellant  strennonsly  insists  that 
the  reformed  agreement  made  on  September 
25,  1807,  which  bore  date  February  SX>,  1907, 
does  not  express  the  real  Intentions  of  the 
parties,  but  says  that  that  was  intended  as 
the  on^  consummated  contract,  and  that  its 
life  should  begin  from  September  2&tli  In- 
stead of  from  February  20, 1907,  as  provided 
In  the  writings,  both  original  and  sab- 
stituted. 

We  can  see  no  foroe  whatever  in  tlila  con- 
tention, Neither  do  we  think  that  the  con- 
tention that  the  law  regarding  the  admission 
of  parol  evidence  was  substantially  yloUited 
by  the  trial  court 

[S]  Counsel  for  appellant  also  denies  the 


power  of  the  trial  court  to  reduce  the  pur- 
chase price  agreed  upon  for  the  14  lots  and 
order  the  deed  and  abstract  to  be  executed 
and  delivered  to  the  appellee  upon  his  pay- 
ing the  agreed  price,  less  a  reduction  of  the 
difference  of  the  value  of  the  14-lot  block 
sold  and  the  12-lot  block  now  in  the  power 
of  the  appellant  to  transfer. 

We  think  the  better  rnle  is  that  where  a 
vendor  agrees  to  convey  a  body  of  land  for 
a  fixed  consideration,  and  then  by  his  own 
act  as  in  this  case,  renders  himself  or  itself 
incapable  of  wholly  fulfilling  the  contract 
upon  application  of  the  purchaser  the  vendor 
may  be  required  to  accept  such  an  abatement 
on  the  agreed  price  as  would  equal  the 
above-stated  difTerence  In  value,  and  tlien  be 
ordered  to  convey  all  the  property  sold  that 
he  la  capable  of  delivering,  as  the  court  or- 
dered in  this  case.  It  saves  a  multiplicity 
of  suits,  needless  expense,  the  time  of  the 
I)arties  and  the  court  and  is  more  in  har- 
mony with  the  substantial  principles  of 
equity.  2  Story,  Equity  Jur.  779;  Melln  v. 
Woolley,  103  Minn.  498,  115  N.  W.  654,  946, 
22  L.  B.  A.  (N.  8.)  695 ;  SchiflCer  v.  Adams, 
13  Colo.  B82,  22  Pac.  964. 

We  are  Impressed  with  the  conclusions 
that  the  pleadings  and  evidence^  in  this  case, 
justified  the  findings  and  decree  of  the 
court,  and  that  substantial  justice  has  been 
done,  and  therefore  such  findings  and  de- 
cree are  hereby  affirmed. 


HBBTZOQ  St  mc  T.  STAB  LOOGIMO  Oa 

(Supreme  Oourt  of  Washington.   April  2S, 
1918.) 

1.  Tbespasb  01  45*)— AcnoNS— Adhibsion  or 

EVIDEIfCE. 

In  an  acttoa  for  damage  for  cutting  and  re- 
moving timber  from  plaintiffs'  land,  a  questioD 
as  to  what  timber  of  a  certain  qoalitv  was  sell- 
ing for  in  the  market  at  the  time  of  the  trespass 
was  competent 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Gent  Dig.  U  lie-122;  DeTUg.  i  4Sl*] 

2.  WmncBSEB  (8  248*)— QUBsnows— Respon- 
siveness. 

An  answer,  "Tes,  rir;  it  was  selUng  for  f3 
a  thousand,"  was  not  responrive  to  a  quesdon, 
"Do  yon  know  what  timber  of  that  quality  was 
Belling  for  In  the  market  at  that  time?  Yon  can 
say  whether  you  know  or  not" 

[Ed.  Note.— For  other  eases,  see  Witnesses, 
Cent  Dig.  S|  861-863 ;  Dec.  Dig.  |  248.*} 

3.  Tbiai,  (8  95*)— Objections  to  Etidencs— 
Uenebal  Objections. 

A  general  objection  by  merely  moving  to 
strike  an  answer  to  a  question  would  not  reach 
an  objection  that  tlie  answer  was  not  revonatve. 

[Ed.  Note.— For  jotber  cases,  see  Trial.  Gent. 
Dig.  {  250;  Dec.  Dig.  f  95.*] 

4.  Evidence  (|  474*)— Bxpebt  Evidence  — 
Value. 

Where  a  witness  is  testifying  to  tiie  value 
of  his  own  property,  the  strict  rule  as  to  the 
qualification  of  expert  witnesses .  in'  teattfying 

to  value  is  not  applied;  it  being, sufficient  that 
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the  wttnen  ham  •ome  idea  m  to  ttie  ralue  of 
his  property. 

[EdL  Note.— For  other  cases,  see  Gvideoce, 
Cent.  Dig.  11  2196-2:§10:  Dee.  Dig.  |  474.*] 
B.  Trespass  (|  46*)— AcnoH— Suwioibnct  of 

OVtDBNCB, 

Bridimee*  in  an  actim  for  damages  to  tim- 
ber by  trespass,  held  to  sastain  a  fludisg  for 
plaintiifa  as  to  the  valae  of  the  timber  taken. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  Si  123-127;  Dee.  Dig-  I 

iS.  TBBSPAaS  ({  46*)  —  AOTJOHfl  —  SumOIBNOT 
or  EVIDENOK. 

Evidence,  in  an  action  for  damages  from 
trespass,  held  to  sustain  a  finding  for  plaintiffs 
as  to  the  amount  expended  by  them  in  removing 
brush  left  on  the  land  1^  deftodant  after  the 
trespass. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  U  123-127;  Dec.  Dig.  S  ^*] 

7.  AFPUI.  AHD  EBBOa  (|  1002*)— FlKDHTOfr- 

CoNixicnno  EIvidbkce— Conclubiveress. 
A  finding  on  conftictiog  evidence  will  not 
be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  38i»-8U87i  Dec  Dig.  i 
1U02.*] 

Department  2.  Appeal  frpm  Superior  Oourt, 
Snohomish  County;  W.  P.  Bell,  Jndge. 

Action  by  James  Herteog  and  wife  against 
tbe  Star  hoggiiag  Company.  From  a  jodg* 
meat  for  plalntlfEB,  defendant  aramUa.  Af> 
firmed. 

Hnlbert  &  Husted.  of  Bvorett,  for  appel- 
lant Robert  McMnrcble,  of  Brerett,  for 
respondents. 

EltLIS,  J.  The  plalntUfs  broiqfht  this 
action  against  the  defendant,  Star  Loafing 
Company,  to  recover  damages  on  three  caus- 
es of  action,  as  follows:  (1)  For  Cbe  cutting 
and  removal  of  timber  from  certain  lands 
belonging  to  the  plaintUTs,  of  tlie  alleged 
Talue  of  $1^.  (2)  For  destroying  yonng 
growing  timber  upon  the  plainturs*  land  of 
the  valne  of  $100.  (3)  For  expenses  In  the 
snm  of  ^  Incurred  by  the  plalntUb  in  the 
removal  of  brush  alleged  to  have  been  left 
on  the  land  by  Uie  defendant  The  defend- 
ant denied  the  allegattons  of  the  complaint 
and  set  up  u  a  counterclaim  an  alleged 
agreement  betwem  the  plalntUfs  and  the 
defendant  that,  In  consideration  of  the  de- 
Cmdant  mrveying  the  line  betveen  the 
lands  at  the  parties,  Qia  defendant  .should 
have  the  right  to  take  any  timber  that  re- 
mained Btandliv  upon  the  plaintlfrB'  land; 
that  the  plaintiffs  refused  to  allow  the  de- 
fendant to  Tonove  the  timber,  by  reason 
whereof  the  defendant  was  damaged  In  the 
sum  of  $20,  the  cost  of  the  survey,  $12,  the 
cost  of  cutting  the  timber,  and  927,  loss  of 
profits  on  the  timber.  Tba  affirmative  mat- 
ter was  tirawsed  by  the  reply.  Hie  jury 
found  tar  the  plalntUEB  on  the  first  cause  of 
action  In  tbe  suoar  of  |14S,  and  on  the  third 
cause  ot  action  in  die  sum  of  $3<^  but  found 
for  the  defoidant  on  the  second  cause  of 
action.  The  defendant  has  appealed. 
'  The  several  assignrnwita  of  wror  are  all 


directed,  to  the  admlssibiUty  and  sufficiency 
of  the  evldenca  It  is  contoided,  first  that 
the  court  committed  error  In  refusing  to 
strike  the  answer  of  the  respondent  James 
Hertzog  to  the  following  question:'  "Do  yon 
know  what  timber  of  that  quality  was  sell- 
ing for  in  the  market  at  that  time?  Tou 
can  say  whether  you  know  or  not  Answer: 
Yes,  sir ;  it  was  selling  for  f3  a  thousand." 
It  Is  argued  that  this  answer  should  have 
been  stricken  as  not  responsive  to  the  ques- 
tion. The  objection,  however,  was  not  plac- 
ed upon  that  ground.  The  motion  to  strike 
was  in  general  terms:  "I  move  that  the  an- 
swer be  stricken." 

[1]  The  answer,  though  irregularly  elldt- 
ed,  was  competent  evidence. 

[2, 1]  "While  not  responsive  to  the  question) 
it  was  not  error  to  refuse  to  strike  it  upon 
an  objection  so  general  as  that  made.  It  is 
further  argued  tiiat  the  witness  was  not 
qualified  to  answer  the  question  in  that  he 
admitted  a  lack  of  definite  knowled^  as  to 
the  market  value  of  timber.  We  think,  how- 
ever, that  the  evidence  was  competent  as 
toidlng  to  show  market  valuer  r^rdless  of 
the  witness*  qualification  to  testify  as  to 
market  value  goierally. 

[4]  He  was  testifying  as  to  the  value  of 
his  own  property.  In  such  a  case,  the  strict 
rule  of  qualification  Is  not  applied.  If  It 
was  a  fact  that  timber  was  selling  at  $8  a 
thousand,  that  tended  to  prove  the  market 
value  of  timber  In  that  vicinity.  There 
was  no  error  in  the  refusal  to  strike. 

[B]  It  Is  next  argued  that  there  was  not 
sufficient  proof  to  sustain  the  verdict  as  to 
the  quality  or  value  of  the  timber  takoL 
The  respondent  was  the  only  witness  who 
testified  as  to  tb»  quality  of  the  timber. 
While  he  was  nnable  to  state  the  grade  of 
the  timber  for  the  reason  that  he  bad  no 
technical  knowledge  of  grades,  he  did  tes- 
tis that  he  knew  good  timber  when  he  saw 
it  and  that  his  timber  was  good.  As  to  the 
value  of  the  timber,  the  evidence  to  which 
we  have  already  referred  traded  to  estab- 
lish a  value  of  $3  a  Oiousand.  There  was 
ample  evidence  to  estaUisb  the  fact  that  tbe 
timber  cut  amounted  to  something  over  21,- 
000  feet  of  cedar  and  32,600  feet  of  fir. 
This  at  that  price  would  much  exceed  the 
value  found  by  tbe  Jury.  On  cross-examina- 
tion, this  witness  was  asked  what  was  the 
value  of  the  timber  taken,  and  answered, 
without  objection,  that  it  was  worth  at  least 
$145.  Without  regard  to  the  other  evi- 
dence; this  would  be  sufficient  to  sustain 
the  verdict  The  values  placed  upon  the 
timber'  by  tbe  respondent  himself  were  in 
no  manner  contradicted  by  any  other  wit- 
ness. 

[I]  It  Is  also  contended  that  there  was  no 
evidence  to  sustain  the  venUct  .of  the  Jury 
upon  the  third  cause  of  action.  While  it  Is 
true  that  the  respcmdent  testified  that  be 
had  not  yet  removed  fbe  brash  and  debris 
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left  npon  bla  land  br  tlio  apptilao^  be  did 
testtty  tbat  It  would  cost  him  $75  or  $100 
to  lemore  It  The  Terdlct  on  this  cause 
was  for  130^  and  we  cannot  say  that  It  was 
not  Jnatlfled  by  this  evldencew  The  awel- 
lant  also  «mt«idB  that  It  ran  a  line  between 
its  land  and  that  of  the  respondents  under 
an  agreement  that,  In  consideration  of  the 
sarre?^,  it  would  be  permitted  to  take  the 
timber  from  the  respondents*  land. 

[7]  This  agreement  was  denied  bj  the  re- 
spondents, and  on  snch  a  conflict  of  testi- 
mony we  cannot  Interfm  with  the  verdict 
of  the  Jury,  wbidi  evidently  found  that  no 
such  contract  was  ever  made.  There  being 
competent  evidence  to  suKwrt  the  verdict 
on  both  the  first  and  third  causes  of  action, 
we  cannot,  without  Invading  the  province 
of  the  jury,  disturb  the  verdict 

Ihe  Judgment  is  afllrmed. 

IfOUNT,  UAIN,  M0RB1B»  and  FDLUSBp 
TON,  JJ^  concur. 


FERBALL  et  aL  v.  OITZ  OF  SFOKANO 
at  aL 

(Supreme  Court  of  Waahlngton.   April  28, 

UUmOIPAL  COBPOBATIONS  <|  685*)  —  LOOAI, 
IHPBOVEUKITTS  —  SPICIAI.  ASSEBSMEWTB— IW- 

VAXJDiTT— Right  to  Suv— iBBBaULAunBO— 

Objkctb  Befobe  Counciz. 

Bern.  &  Bal.  Code,  |  7532.  providee  that 
whenever  any  aaaessment  roll  uiall  have  been 
confirmed  by  the  dtr  council  after  notice  to 
property  owners,  to  tnat  they  may  have  a  rea- 
sonable opportnni^  to  object,  the  regularity  and 
correctneBs  of  the  assessment  cannot  be  qnes- 
Uoned  by  any  person  not  haTiDg  filed  written 
objections  to  the  roll  prior  to  connrmation.  Sec- 
tion 7683  makes  the  action  of  the  dty  council 
in  confirming  Ae  assessment  roll  conclnsive  on 
all  parties  not  appealing  therefrom,  with  certain 
immaterial  exceptions.  Held  that  where  prop- 
erty owners  made  no  objection  before  confirma- 
tion of  an  assessment  tor  the  eonstniction  of  a 
tmnk  sewer  in  a  dty  of  the  first  class,  they  bad 
no  standing  to  sue  to  restrain  the  enforcement 
of  the  assessment  because  of  any  irregularities 
aa  to  the  improvement  and  assessment  ordi- 
nances, or  in  the,  method  of  the  assessment. 

[Ed.  Mote.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  IStSU;  Dea  Dig.  I 
585.»] 

Department  2.  Appeal  from  Supolor 
Court.  Spokane  County;  B.  H.  SnlUvan. 
Judge. 

Action  by  O.  H.  Ferrall  and  others  against 
the  City  of  Spokane  and  others.  Judgment 
for  defendantB,  and  plalntUts  appeaL  Af- 
firmed. 

Burcfaam  ft  Blair,  of  Spokane,  for  appd- 
lants.  John  B.  Orr  and  Allen  ft  AUen,  all  of 

Spokane,  for  respond^its. 

MAIM,  J.  This  is  an  action  to  test  the 
validity  <tf  on  asssasmait  for  local  Iminrove- 
raent 

To  the  plaintiffs'  third  amended  complaint 


a  demurrer  was  sustained  by  the  trial  court. 
The  plalntiflS  elected  to  stand  upon  their 
complaint  and  r^sed  to  plead  further. 
Thereupon  a  Judgment  was  altered  dismlss- 
tng  the  action,  from  which  the  plaintiffs  ap* 
peaL  On  Atignst  2S,  IfllO;  tike  dty  council 
of  the  dty  of  Spokane  passed  an  ordinance 
providing  for  the  oonstroction  of  what  la 
known  as  the  Fifth  ward  trunk  sewer,  and 
that  the  same  should  be  paid  for  by  lochl 
assessment  upon  the  property  ben^ted.  The 
boundaries  of  the  district  were  fixed  by  ordl* 
nanc&  Thereafter  an  asseosmmt  roll  was 
pr^ared  by  which  the  property  within  the 
confines  of  the  district  was  assessed  npon 
the  BQnare  foot  basis.  The  assessment  roll 
was  confirmed  by  ordinance^  The  complalnft 
here  for  conriderattoi  Is  soniewhat  of  a  drag- 
net voluminous,  and  Involved.  Aside  from 
the  formal  parts,  the  material  aUegatlans 
attacking  the  validity  of  the  assessment  ap- 
pear  to  be  as  fbllows:  First  That  both  the 
improvement  and  confirmation  ordinances 
are  Invalid  because  tbar_  were  passed  con- 
taining an  onergency  dauss  as  follows: 
"Whereas,  an  anei^aicy  eUats  in  which  It 
is  necessary  for  the  immediate  joreservatlott 
of  the  public  peace  and  safety  that  this  ordi- 
nance shall  become  effective  without  delay, 
it  Is  ordained  that  this  ordinance  shall  be 
In  force  and  effect  from  and  after  its  pas- 
sage." It  is  alleged  that  this  emergency 
clause  does  not  meet  the  charter  requirement 
relative  to  emergency  ordinance,  which  is 
as  follows:  "When  an  emergency  exists  in 
which  It  is  necessary  for  the  Immediate 
preservation  of  the  public  peace,  health  or 
safety  that  an  ordinance  shall  become  effec- 
tive without' delay,  such  emergency  and  ne- 
CMdty  and  the  facts  creating  the  same  shall 
be  stated  In  one  section  of  the  bUL  •  •  •  ** 
Second.  It  la  alleged  that  the  assessment  Is 
Invalid,  In  that  it  Is  made  solely  upon  the 
ba^ia  of  the  area  of  the  respective  lots  in 
the  assessment  district  regardless  of  their 
proximity  or  r^oteness  to  the  line  of  the 
sewer.  Third.  That  the  assessment  is  invalid 
because  there  was  other  property  outside  of 
the  assessment  district  as  defined  by  the 
ordinance  which  could  be  drained  Into  the 
sewer,  but  which  was  not  assessed  therefor. 

It  appears  to  be  conceded  that  none  of 
the  plaintiffs  filed  any  objections  to  the  con- 
firmation of  the  assessment  roll  by  the  dty 
coundl  after  having  received  notice  as  pro- 
vided by  law.  Neither  does  the  complaint 
contain  any  charge  of  fraud.  The  allegations 
of  the  complaint  question  neither  the  ordi- 
nances nor  the  mode  or  manner  of  assess- 
ment on  Jurisdictional  grounds,  or  the  lack 
of  power  on  the  part  of  Uie  coundl  to  pass 
the  ordinances  and  to  make  the  assessment 
But  the  questions  raised  by  the  allegations 
question  the  regularity  of  the  method  by 
which  the  ordinances  were  passed,  and  the 
mode  or  manner  of  mwfc*"g  the  assesBmait 
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The  first  and  final  gnestlon  to  be  determin- 
ed Is  the  right  of  the  appellants  to  maintain 
the  present  action.    The  respondents  con- 
tend that  the  appellants,  by  reason  of  their 
failure  to  file  objections  to  the  confirmation 
of  the  assessment  roll  before  the  city  council 
hare  waived  their  right  to  object  In  this  pro- 
ceeding, and  in  this  objection  plant  them- 
selves upon  the  statutes  of  this  state  and  the 
decisions  of  this  conrt   Section  7532,  Rem. 
&  BaL  Code,  provides:  "Whenever  any  as- 
sessment roll  for  local  Improvements  shall 
have  been  pr^red  as  provided  by  law,  char- 
ter or  ordinance  of  any  t^ty  of  the  first  class, 
and  such  assessment  roll  shall  have  been 
confirmed  by  the  conndf  or  legislative  body 
of  eusSk  cttjf  Biter  dne  and  proper  notice  to 
Qie  propOTty  vwnet,  as  provided  by  law,  char- 
ter or  ordinance,  so  that  said  owners  of 
property  may  have  a  reasonable  <qq;)ortanitT 
to  object  to  or  protest  against  any  assess- 
ment, Uie  regularity,  and  correetDess  of  the 
proceedings  to  ortler  said  ImpioTement,  and 
the  r^ularity,  vaUdiCy  and  coneetness  of 
said  assessment  cannot  In  any  manner  be 
contested  or  questioned  In  any  proceeding 
whatsoever  by  any  person  not  filing  written 
objections  to  sneh  nAl,  prior  to  the  same  be* 
ing  conflnned,  as  aforesaid,  and  at  snch  time 
or  times  as  may  be  prescxlbed  by  charter  or 
ordinance   •   •  •  •*  This  statute  does  not 
permit  the  regnlaritgr,  validity,  or  the  cor- 
rectness <tf  an  asrosament  roll  to  be  qootlon- 
ed  except  tiy  persons  filing  written  objections 
to  the  roll  prior  to  its  confirmation.  Sec- 
tion 768S,  Bern,  ft  Bal.  Code,  provides :  *^e 
actlffli  of  the  council  or  other  legislative  body, 
hereinbefore  mentioned  in  confirming  such 
assessment  roll  shall  be  conduedve  in  all 
things  upon  all  parties  not  appealing  there- 
from in  the  manner  and  within  the  time 
hereinbefore  mentioned,  and  no  proceeding  of 
any  kind  ahall  be.  commenced  or  prosecuted 
for  the  purpose  of  defeating  or  contesting 
any  such  assessment,  or  the  sale  of  any  prop- 
erty to  pay  such  assessment  or  the  foreclo- 
sure of  any  lien  herein  provided  for:  Provid- 
ed, this  section  shall  not  be  construed  as 
prohibiting  the  bringing  of  Injunction  pro- 
ceedings to  prevent  the  sale  of  any  real  es- 
tate upon  the  grounds:   (1)  That  the  prop- 
erty about  to  be  sold  does  not  appear  upon 
the  assessment  roll,  and  (2)  that  said  assess- 
ment has  been  paid."   This  section  makes 
the  action  of  the  city  council  In  confirming 
the  assessment  roll  conclusive  upon  all  par- 
ties not  appealing  therefrom,  except  the  two 
classes  specified  In  the  proviso,  which  are 
not  material  In  this  case.   The  language  of 
these  statutes  Is  clear  and  positive.   A  per- 
son desiring  to  contest  en  assessment  roll 


must  conform  with  the  provisions  of  these 
statutes:  otherwise,  he  waives  all  Irregular- 
ities, if  any.  In  the  passage  of  the  ordinances 
providing  for  the  improvement  and  the  con- 
firmation of  the  assessment  roll  and  the  meth- 
od of  assessment 

In  CoUlns  v.  EUenaburg.  68  Wash.  212, 122 
Pac.  1010.  It  was  he\<L  In  an  action  to  enjoin 
the  dty  of  Ellensburg  from  collecting  a  spe- 
cial tax  or  assessment  for  sewer  construction 
that  the  failure  to  Initiate  the  improvement 
by  a  petition  of  the  owners  of  one-fourth  In 
value  of  the  abutting  property  was  a  mere 
irr^larlty,  and  not  a  jurisdictional  defect 
It  Is  there  said:  "*  *  *  It  Is  self-evi- 
dent that  no  irregularity  can  be  successfully 
asserted  In  a  suit  to  oijoln  the  collection  of 
an  assessment  which  would  not  constitute  a 
valid  defense  to  an  action  to  foreclose  the 
assessment  *  •  •  The  petition  is  not  a 
Jurisdictional  prerequisite.  To  proceed  with- 
out petition  was  not  to  proceed  without  power. 
It  was  at  most  the  exercise  in  an  Irregular 
mannw  of  a  power  amply  conferred.  The 
Legislature  rai^t  have  conferred  the  power 
without  requiring  any  petition.  There  is 
no  con^tuttonal  inhibition  against  such  a 
conrsa  •  •  •  in  Bu<&er  Bros.  v.  Brw- 
ett»  66  Wash.  866»  119  Pae.  807.  88  L.  B.  A. 
(N.  S.)  C82,  which  was  an  acUon  begun  for 
the  purpose  of  annulling  a  local  improvonent 
asseesmeat  because  the  assessment  upon  the 
property  there  in  question  was  In  excess  of 
the  amount  permitted  by  the  dty  charter.  It 
iras  held:  "A  requlremoit  of  the  law  to  be 
observed  In  levying  a  tax  by  taxing  officers, 
which  requirement  could  have  been  dispensed 
with  by  the  law  in  the  first  instance,  can  be- 
come condusire  as  to  Its  observance,  against 
the  property  owner,  by  the  law  awarding 
blm  a  hearing  thereon.  That  Is  what  has 
been  done  by  these  statutes,  which  declare 
the  effect  of  the  decision  upon  such  hearing 
In  such  comprehensive  language  as  to  render 
finally  adjudicated  against  appellants  the  ob- 
jections now  made  against  the  assessment" 

The  prindple  announced  In  these  cases  is 
decisive  of  the  present  action.  The  third 
amended  complaint  did  not  state  a  cause  of 
action.  The  appellants  by  foiling  to  appear 
and  file  written  objections  before  the  dty 
council  to  the  confirmation  of  the  assessment 
ordinance  thereby  waived  their  right  to  con- 
test any  Irregulai^tles  as  to  the  improvement 
and  assessmrait  ordinances  and  the  method 
of  assessment 

The  judgment  wiU  tborefore  be  afflnned. 

MOUNT,  FULLBBTON,  MOBBIS,  and 
BLLI9,  J3^  counr. 
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IDAHO  A  W.  BT.  CO.  t.  COBT  et  aL 

{Supnme  Omrt  of  WaabingUm.   April  28; 

191U.) 

1.  Bminent  Domain  ({  111*)  —  Dauaobs  — 
Items  or  Damage— Damaok  fbom  Fixe. 

Danger  from  fire  communicated  from  pass- 
ing engines,  if  appreciable  and  imminent,  mar 
be  conaidered  in  estimating  the  damages  to  the 
land  not  taken  for  a  railrt«d  right  of  way  in 
so  far  as  its  market  value  is  thereby  depreciated, 
though  merely  possible  or  probable  damogee 
from  sncb  cause  cannot  be  considered. 

[Ed.  Note.— For  other  eases,  see  Eminent  Do- 
niain,^  Cent.  Dig.  |f  2M,  SBUi   Dec.  Dig.  | 

2.  Eminent  Domain  ^  80*)  —  Damaqks  — 

Ijand  Not  Taken. 

Danger  resalting  from  flie  tendency  to 
propagate  gopbers  or  SQuirrels  along  the  right 
of  way  if  appreciable  and  imminent  may  be  con- 
sidered in  determining^  the  damage  to  land  not 
taken  for  a  railroad  right  of  way  la  so  far  as 
the  market  value  is  thereby  depreciated. 

ISa.  Note.— For  other  cases,  see  Ekoinent  Do- 
main. Csnb  Dig.  if  238-212,  244,  2tM^2tJ8,  273 ; 
DecToig.  I  95.»] 

3.  Eminent  Domain  Q  lOS*)  —  Damages  — 
Land  Not  Taken. 

In  determining  the  damage  to  land  not 
taken  for  a  railroad  right  of  way,  any  muright- 
linesB  to  sncb  land  caused  1^  cuts  and  fills  made 
in  constructing  the  road,  the  destruction  of  any 
natural  water  supply,  and  the  inconvenienoe  of 
transporting  crops,  farm  machinery,  etc.,  be- 
tween the  part  of  the  land  separated  by  the 
railroad,  may  be  considered. 

[EU.  Note.— For  other  eases,  see  Dmlnent  Do- 
main, Gent  Dig.  H  271,  272;  Dea  Dig.  f  102.*] 

4.  Eminent  Domain  (I  113»)  —  Damages  — 
Land  Not  Taken— Dxfbiczatxoit  of  BCab- 

ket  Value. 

In  determlnlag  the  damage  to  land  not 
taken  for  a  railroad  right  of  way,  t2ie  effect  npon 
its  market  value  by  reason  of  ue  constroction 
and  operation  of  the  railroad  is  the  principal 
question  for  consideration. 

[Ed.  Note.— For  other  case^  see  Eminent  Do- 
main, Cent  Dig.  H  238,  2^,  265;  Dec.  Dig. 
i  113.*] 

6.  Eminent  Domain  ({  137*)  —  Damaoeb  — 

Land  Not  Taken. 

In  determining  damage  to  land  not  taken 
for  a  .  railroad  right  of  way,  the  entire  tract 
should  be  considered  aa  one  Carmp  and  the  dam- 
ages determined  npon  the  basis  of  one  tract,  and 
not  of  several  tracts. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  i!  m-3*S9;  Dec.  Dig.  S  1S7.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  Ooimty:  John  B.  Xokey, 
Judge. 

Action  by  the  Idaho  &  Weatem  Ballway 
Company  against  C.  P.  Oo^  and  others. 
From  a  Judgment  for  plalntilt  defendants 
appeal.  Reversed  and  new  trial  ordered. 

Horn  &  Upton,  of  Spokane,  for  appellants. 
F.  H.  Dudley,  ot  Seattle,  and  Cnllen,  Lee  & 
Hlndman,  of  Spokane,  for  respondttit. 

MORRIS,  J.  Action  by  respondent  to  ap- 
propriate lands  of  aiq;)el]ant8  for  Its  right  of 
way.  Appeal  Is  taken  from  the  judgment, 
BU^;inK  errors  by  the  court  In  withholding 
from  the  Jury  certain  ti«nentB  claimed  by 


appellants  as  proper  to  be  considered  in  de- 
termining the  depredation  In  value  of  the 
land  not  taken.  The  errors  are  assigned  in 
mlons  ways.  Thvy  can,  faowam,  be  best 
treated  by  discussing  appellants'  requested 
instructions  which  the  court  refused  to  give. 

[1]  The  first  of  these  requested  instme- 
tions  la  as  follows:  "Yon  are  horehy  In- 
structed that  dangw  from  Are  communicated 
from  passing  engines  to  buildings,  improve- 
ments, and  cnws  situated  upon  the  part  at 
the  premises  not  taken  for  railroad  purposes 
If  such  danger  is  apiffedabte  and  Imminent, 
may  be  considered  by  you  In  estimating  the 
damages  to  the  residue  of  the  land  not 
taken.  In  so  far  as*  the  market  value  of  the 
land  not  taken  Is  thn^by  depredated,  but 
the  possible  or  probable  damages  that  may 
result  from  such  a  cause  to  the  defendants 
In  the  future  cannot  be  considered  by  yon. 
It  Is  the  danger  from  fire  and  not  losses  that 
may  probably  be  occasioned  thereby  that 
should  be  considered  in  determining  the  com- 
pensation to  the  detoidBnts  for  the  land  not 
taken." 

[2]  By  the  second  requested  instruction 
the  court  was  requested  to  Instruct  the  Jury 
that  danger  which  might  result  from  the 
tendency  to  propagate  gophers  or  squirrels 
along  the  rl^t  of  way  of  the  railroad,  if 
they  found  that  such  danger  was  appreciable 
and  imminent,  should  be  taken  into  consid- 
eration by  them  in  determining  the  damages 
to  the  land  not  taken  limiting  the  damage 
as  In  the  first  instruction  to  the  depreciation 
of  the  market  value  of  the  land  and  not  per- 
mitting tlie  Jury  to  determine  any  possible 
or  probable  loss  that  might  result  from  the 
destruction  of  crops. 

[3]  The  third  requested  Instruction  told 
the  Jury  that  it  was  proper  for  them  to  take 
Into  consideration,  In  determining  the  dam- 
ages to  the  remainder,  the  unsightliness.  If 
any,  to  the  premises  caused  by  the  cuts  and 
fills  made  In  the  construction  of  the  road, 
the  destruction  ot  any  natural  water  supply, 
the  inconvenience  of  transporting  the  crop 
from  the  part  of  the  land  separated  from  the 
buildings,  the  Inconvenience  of  transferring 
machinery  and  farm  implements  and  the  like 
from  (me  part  of  the  premises  to  another,  the 
Inconvenience  In  farming  and  cultivaUng  the 
land  occasioned  by  the  construction  of  the 
railroad.  In  ao  far  as  these  elements  entered 
hito  any  depredation  of  the  market  value  of 
the  land  not  taken.  In  instruction  No.  4  tlie 
court  was  requested  to  charge  the  Jury  that 
in  estimating  the  damages  to  the  land  not 
taken  th^  should  consider  the  whole  land 
as  one  body,  and  not  divide  it  up  into  parts 
for  the  purpose  of  estimating  such  damages. 
Each  of  these  requested  instructions  correct- 
ly stated  the  law  and  should  have  beoi  giv- 
en, and,  since  no  other  Instruction  oorered 
ttie  points,  refusal  was  error. 

[4]  In  cases  of  Oils  kind  In  dctomlnliv 
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the  damages,  If  any,  to  the  land  not  taken, 
the  ultimate  question  to  be  determined  la  the 
effect  upon  the  market  value  of  the  land 
by  reason  of  the  coustructlou  and  operation 
of  the  railroad.  Whatever  Is  reasonably  cer- 
tain to  follow  as  an  Incident  to  such  con- 
struction and  operation,  which  In  an  ap- 
preciable degree  depreciates  the  value  of  the 
remalnlug  laud.  Is  a  proper  element  of  dam- 
age to  be  considered  by  the  Jury  In  arriving 
at  Its  verdict  Remote,  imaginary,  uncertain, 
and  speculative  elements  of  damage  may 
not  be  shown,  but  anything  which  from  the 
contlnnous  presence  and  operation  of  the 
railroad  across  a  farm  or  other  lands  Is,  in 
view  of  the  experience  of  mankind,  reasona- 
bly sure  to  follow,  is  to  be  considered  by 
the  Jury  In  ascertaining  the  damage,  if  any, 
to  the  lands  not  taken.  Thus  the  danger 
from  flre.  In  so  far  only  as  it  depreciates  the 
market  value  of  the  remaining  lands,  is  a 
proper  element.  Not  that  the  Jury  could  es- 
timate any  probable  loss  from  flre  nor  award 
damages  for  any  Increased  exposure  to  flre, 
but  simply  depreciation  In  the  value  of  the 
property  because  of  the  danger  from  fire. 
In  other  words,  how  mnch  less,  if  any,  would 
an  intending  purchaser  be  willing  to  give  for 
the  lands  because  of  the  danger  from  flre,  if 
any,  appreciable  and  imminent,  by  reason  of 
the  continuing  operation  of  the  road.  This 
court  has  determined  this  question  In  Seattle 
ft  Montana  R.  Co.  v.  Gilchrist,  4  Wash.  609, 
90  Pac.  738,  where  It  Is  said:  "Danger  from 
flre  communicated  from  passing  engines  to 
buildings  and  ImproTements  situated  upon 
the  iMrt  of  the  premises  not  taken  for  rail- 
road purposes.  If  such  danger  Is  appreciable 
and  Imminent,  may  be  considered  in  estimat 
ing  the  damages.  In  so  far  as  the  residue  of 
the  land  Is  thereby  depreciated  in  value.  But 
the  possible  or  probable  damages  that  may 
result  from  such  a  cause  to  the  landowner. 
In  the  future,  cannot  be  considered  by  the 
Jury.  Such  damages  are  purely  speculative, 
and  not  capable  of  satisfactory  proof.  A 
railroad  company  la  liable.  In  an  action  for 
damages,  for  property  destroyed  by  flre  re- 
sulting from  Its  negligence,  but  not  for  dam- 
ages ocfflirrlng  wlthont  n^ligence  In  the 
proper  operation  of  Its  road.  And  It  is  there- 
fore the  danger  from  flre,  and  not  losses 
that  ma7  jumbably  be  occasioned  thereby, 
and  for  whldi  no  recovery  can  be  had,  that 
should  be  considered  In  detennlnlng  the  com- 
pmsatlon  to  be  paid  to  the  owner  of  the 
land."  Other  cases  in  point  are  Kell  v. 
Grays  Harbor  ft  P.  S.  B.  Co.,  127  Pac.  1113; 
Leroy  ft  W.  B.  Co.  v.  Rosa,  40  Kan.  898,  20 
Pac.  107,  2  L.  R.  A.  217;  C.  ft  C  R.  Co.  T. 
Brake,  125  111.  893,  17  N.  B.  820;  Weyer  t. 
C.  W.  ft  N.  B.  Co.,  68  Wis.  180,  31  N.  W. 
710;  St  L.  ft  S.  B.  B.  Co.  v.  Teters,  68  III. 


144;  Lewis,  Eminent  Domain  (2d  Ed.)  H  496, 
497. 

These  principles  determine  the  correctness 
of  requested  Instructions  1,  2,  and  3.  In  rul- 
ing upon  the  admission  of  testimony  the  trial 
court,  while  seemingly  recognizing  these  prin- 
ciples, especially  as  to  the  danger  from  flre, 
for  some  reason  refused  to  so  instruct  the 
Jury,  Appellants'  farm,  across  which  the 
right  of  way  Is  to  be  constructed,  consists  of 
a  full  half  section  in  one  body. 

[S]  In  estimating  the  damage  to  the  land 
not  taken  It  was  proper  to  consider  the  en- 
tire tract  of  land  as  one  farm,  and  to  de- 
termine the  damages  npon  the  basis  of  how 
the  construction  of  the  railroad  would  affect 
ttie  whole  body  of  land  as  one  farm.  In  oth- 
er words,  the  Jnry  should  consider  two  forms, 
one  without  any  railroad  across  it  as  it  now 
exists,  and  the  other  with  a  railroad  across 
It  as  It  will  exist  when  respondent's  line  Is 
built  and  In  operation.  This  is  the  rule 
where,  as  here,  the  whole  farm  is  in  one  con- 
tinuous tract  and  is  used  and  farmed  as  one 
body  of  land.  This  principle  was  annonnced 
by  us  in  Sultan  W.  ft  P.  Co.  v.  Weyerhuuser 
Timber  Co.,  31  Wash.  558,  72  Pac.  114,  where 
It  was  said  In  seeking  to  formulate  a  rule 
for  determining  what  should  be  considered 
as  an  entire  tract  for  the  purpose  of  estimat- 
ing damages  to  the  part  not  taken:  "In  gen- 
eral, it  Is  so  much  as  belongs  to  the  same 
proprietor  as  that  taken,  and  Is  contintous 
with  It,  and  used  together  for  a  common  pur- 
pose"— citing  Lewis  on  Eminent  Domain  (2d 
Ed.)  S  475.  See,  also.  Wllmes  v.  M.  ft  N.  W. 
R.  Co.,  29  Minn.  242,  3  N.  W.  39;  Kansas 
City,  E.  &  S.  R.  Co.  v.  Merrill.  25  Kan.  421; 
Ham  V.  W.  I.  &  N.  Ry.  Co.,  61  lowo,  716, 
17  N.  W.  157;  F.  ft  L.  B.  Ry.  Co.  v.  Hunt,  51 
Ark.  330,  11  S.  W.  418 ;  Chicago,  M.  ft  St  P. 
Ry.  Co.  V.  Baker,  102  Mo.  663,  16  S.  W.  64 ; 
Chicago,  K.  ft  W.  R.  Co.  V.  Bninson,  43  Kan. 
371,  23  Pac.  495;  Nortbeastem  Nebraska  Ry. 
Co.  T.  Fraaler,  25  Neb.  42,  40  N.  W.  601. 

Request  No.  4  was  also  proper  because  of 
the  evidence  of  some  of  the  witnesses  In  es- 
timating the  damage  to  the  different  40-acre 
tracts.  While  for  conVoilence  of  witnesses 
or  to  enable  the  Jury  to  obtain  a  better  un- 
derstanding of  the  situation,  it  might  in 
some  cases  be  proper  to  inquire  as. to  the 
damage  to  each  subdivlBlon  of  the  whole 
tract,  yet  In  arriving  at  Its  verdict  the  Jnry 
nuiat  consider  the  land  as  one  tratit  and  de- 
termine the  damages  upon  the  basia  of  one 
entire  tract  and  not  several  tracts. 

For  these  reasons,  we  conclude  that  the 
Judgment  should  be  reversed,  and  a  new  trial 
ordered. 

CBOW,  a  J.,  and  llAIN,  ELLIS,  and 
FULLEBTON,  JJ^  OoncoT. 


Digitized  by  Google 


812 


m  PACIFIC  BBFOBTBB 


(Wash, 


HBNBT  T.  WBSTERN  T7NI0N  TELEGRAPH 
CO. 

(Supreme  Court  of  Washluton.    ApzU  28, 

1913.) 

L  Teugraphb  and  Tkuephorks  (I  51*)— 
MiasAosa— AcnoRft— CONTBXBUTOKT  Nkou- 

OBNCB. 

Wbether  the  sendee  of  &  telegram  should, 
In  the  exercise  of  ordinary  care,  have  been  mis- 
led by  an  error  in  ^ootiiig  the  price  of  a  com- 
modity in  a  telegram  went  to  the  qoeation  of 
his  contribatory  negligence  as  a  defense,  and 
should  be  determined  upon  the  principles  ap- 
plying to  that  defense  in  other  cases. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  I  86;  Dec.  Dig.  | 

2.  Telxgbaphs  and  Tklefhonbs  (I  66*)  — 

HlSDBUTUT  OF  MSUAQB-^OnOHB— SUT- 
riCISNOT    OF    BVIDliirOB  —  ComniBOTOBT 

Nbquoenob. 

Evidence,  in  an  action  against  a  telegraph 
company  for  the  negligent  transmission  of  a 
telegram,  sent  by  an  agent  for  buying  sheep, 
BO  as  to  read  that  they  could  be  purcliased  for 
94>20  instead  of  $4.70,  causing  the  principal  to 
order  them  to  be  purchased,  to  sustain  a 
findinfc  tliat  the  principal  was  not  negligent  in 
not  discovering  tne  discrepancy  in  price. 

[Bd.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  9S  01-63;  Dec.  Dig. 

8.  Tele  GRAPHS  akd  Tblbphorbb  (|  70*)  — 
Neguqekcb— Measctbb  of  Dahaoeb. 

A  sendee's  measure  of  damages  for  the 
negligent  transmission  of  a  telegram  to  him 
by  bis  agent  to  buy  sheep,  that  tney  could  be 

Eurchased  for  94.70,  so  as  to  read  $4.20,  caus- 
ig  sendee  to  order  them  to  be  hought,  wms  the 
escesB  of  the  price  paid  because  of  such  error 
over  the  market  price  of  the  sheep  at  the  time 
and  place  of  such  deUreiy,  plus  the  cost  of  the 
message. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |S  T2,  73;  Dec. 
Dig.  i  70.*] 

4.  EVIDBNCB  (S  118*)— Habkbt  Valub. 

In  an  action  for  damages  from  misquoting 
the  price  at  which  sheep  were  ordered  to  be 
purcnased  at  D.  by  plaintiff's  agent  evidence 
that  the  price  at  u.  was  determined  by  the 
market  pnce  at  Portland  and  Chicago  by  de- 
ducting from  those  prices  the  freight  and  the 
losses  incident  to  transportation,  and  that  at 
the  time  In  queBtl<m  the  prevailing  prices  at 
Chicago  and  Portland  were  $5^25  a  hundred- 
weight, which  would  make  the  price  at  D.  a 
certain  amount,  was  competent  on  the  market 
price  at  that  point 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  il  260-296;  Dec  Dig.  {  113.*] 

6.  fteLBOBAPHS  AND  TBXJEFHONES  (|60*)— AO- 

tzONS— Sufficibnct  of  Bvidbncb. 

Evidence,  in  an  action  against  a  telegraph 
company  for  damages  for  misstating  in  a  mes- 
sage the  price  at  which  plaintiff's  agent  could 
purchase  sheep  at  D.,  held  to  sustain  a  finding 
that  the  muket  price  at  D..at  the  time  was 
$4.25  a  hundredwught 

[Ed,  Note.— For  other  cases,  see  Tdegraphs 
and  Telephones,  Cent  Dig.  H  dl-68;  Dec  Dig. 

I  e6.*i 

Department  Z  Appeal  from  Snperlor 
Court,    King   Ooimty;    MltdwU  GUllain, 

Judge. 

Action  by  James  Henry  against  the  West- 
ern Union  Telecraph  Company.    From  a 


judgment  for  plaintiff,  defendant  appeala. 
Affirmed. 

Geo.  H.  Fearons,  of  New  Tork  CIt7,  and 
Hughes,  McMlclcen,  Dovell  &  Ramsey,  of 
Seattle  for  appellant  John  B.  Ryan  and 
Grover  E.  Desmond,  botb  ol  Seattle,  for  re* 
BpondenL 

ELLIS,  J.  Thla  la  an  action  to  recorer 
damages  alleged  to  have  been  sustained 
through  error  in  the  traoBmlsslon  of  a  tele- 
gram. The  plaintiff  la  a  wholesale  and  retail 
butcher  and  packer  In  the  clt7  of  Seattle,  and 
in  the  conduct  of  bis  tmsUieBS  employs  live 
stock  buyers  tluongbout  the  several  states 
of  the  northwest  Among  these,  in  the 
montb  of  December,  1010,  was  <me  0.  F. 
Walker,  employed  as  a  cattle  buyer  in  Mon- 
tana. He  was  not  an  vxjfot  sheep  buyer, 
but  In  buying  sheep  be  would  report  their 
condition  and  the  price  asked,  and  be  guid- 
ed by  the  plalntUTa  Instmctloiu  as  to  pnr< 
<diasea.  Barly  in  December  this  buyer  was 
directed  by  the  plaintiff  to  Investlffate  a 
certain  band  of  2,500  sheep  near  Dillon, 
Mont,  referred  to  throughout  the  record  as 
the  "Mburer  sheep."  On  December  6,  1910, 
Walker  wired  the  plaintiff  to  the  effect  that 
these  sheep  could  be  purchased  1,000  for  de- 
livery January  lat  at  .$4.70  a  hundredweight, 
1,000  February  1st  at  $6.80  per  hundred* 
weight,  and  the  balance  February  20th  at 
$5.70  a  hundredweight  On  the  next  day  the 
plaintiff  answered:  "Manrer  sheep  too  high. 
Could  not  use  th^n."  On  December  7th 
Walker  delivered  to  the  defendant's  agent 
at  Dillon  for  transmission  to  the  p^wTntl^if  a 
message  reading  as  follows: 

**45  Collect  Zngbt  Letter. 

"DUlon,  Mont,  12/7,  190-* 
'^o  James  Henry,  818  Western  Ave..  Seat^ 
tie:  I  contracted  three  loads  of  steers  and 
calves  at  four  and  five  delivered  Jan.  fif- 
teenth Belgrade  grain  fed  stuff.  I  think  I 
can  contract  Maurer  sheep  thousand  Jan. 
first  four  seventy  thousand  Feb.  first  flm 
Answer  as  soon  as  you  get  thla. 

**0.  F.  Walker." 

As  deUvered  to  the  plaintiff  at  Seattle,  that 
portion  of  the  meesage  r^erring  to  the  sheep 
read:  "I  think  I  can  contract  Maurer  sheep 
thousand  Jan.  first  four  tvmav,  thousand 
Feb.  first  fir&"  PlalntUt  in  reepmse,  wired 
as  follows: 

"12/8— la 

"O.  F.  Walker,  Dillon,  Montana:  Con- 
tract all  good  cattle  you  can  get  some  bulls. 
Get  Idaho  Falls  Cattle.  If  you  can  get  proper 
shrinkage  buy  Murer  sheep.  Cant  you  get 
srane  good  lambs  also  load  small  calves 
answer.  James  Hury." 

Upon  the  receipt  of  this  telegram  Walker 
Inunedlately  entered  into  a  contract  to  pur- 
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ebaae  (te  dieqp  tat  QOesCloii  at  the  price 
of  fi.70  per  taundredwelght ;  the  total  we^it 
of  tbe  Btaeep  contracted  for  Jaimary  delivery 
•being  110,005  pounds.  Walker  telegraphed  to 
plaintiff  that  be  had  bouglit  the  ebeep,  but 
ai  the  price  wai  not  again  giren  It  was 
sereral  days  before  tbe  error  In  the  trane- 
mlsedon  of  the  message  of  December  7th  was 
discovered.  The  plalntHTs  evidence  tended 
to  show  that  the  maricet  price  of  the  sheep  at 
Dillon  for  January  1st  delivery  was  approxlp 
mately  H36.  The  trial  resulted  In  a  verdict 
for  the  plaintiff  for  the  sum  of  $522.17; 
this  being  the  difference  between  the  market 
price  and  the  price  paid,  plus  60  cents  paid 
for  the  transmission  of  the  message.  Mo- 
tions for  a  nonsuit,  a  new  trial,  and  for  judg- 
ment notwithstanding  the  verdict  were  made 
at  appropriate  times  and  overruled.  Judg- 
ment having  been  entered  on  tbe  verdict,  de- 
fendant appealed. 

The  several  assignments  of  error  are  all 
directed  to  two  grounds,  a  consideration  of 
which  will  be  determinative  of  tbe  case: 

1.  It  Is  first  contended  that  the  respondent 
was  not  misled  by  the  error  in  the  transmis- 
sion of  the  telegram.  As  to  the  actual  fact 
of  deception,  the  respondent  and  his  man- 
ager, who  consulted  and  determined  upon 
purchases,  both  testified.  In  substance,  that 
they  were  mdsled  by  the  erroneous  telegram 
of  December  7th;  that  th^  would  not  itave 
authorized  the  purctiase  at  $4.70  the  hun- 
dredweight; and  that  wlien  they  authorized 
tile  r^pondasfs  purchaser  In  the  iield  to 
contract  for  these  sheep  It  was  in  the  belief* 
taidnoed  by  .the  telegram  as  received,  that  tbe 
purchase  was  being  made  at  94.20  a  hundred- 
weight. The  appellant  argues,  however,  ttiat 
the  reqKmdoit  should  not  have  been  misled ; 
that  the  dlflferenoe  between  tbe  prices  stated 
In  the  two  tdegrams  as  received  and  tbe  dis- 
crepancy between  tlie  price  for  January  1st 
delivery  and  February  Ist  delivery  as  stated 
In  the  erroneous  telegram  were  so  great  as 
to  put  an  ordinarily  prudent  man  upon  inqui- 
ry and  make  It  his  duty  to  have  the  telegram 
repeated,  or  bear  the  consequences  of  his 
failure  to  do  so. 

[1,2]  This  argument  presents  the  simple 
question  of  contributory  negligence  as  a  de- 
fense. It  must  be  determined  upon  the  same 
principle  as  when  the  same  question  arises 
in  other  relations,  Jones,  Telegraph  &  Tel- 
ephone Companies,  i  314.  Were  these  dis- 
crepancies so  extraordinary  as  to  challenge 
the  attention  and  esclte  the  caution  of  a  man 
of  ordinary  business  prudence  and  expe- 
rience? Tbe  uncontradicted  evidence  shows 
tliat  sheep  for  January  delivery  would  be 
very  little  corn  fed;  that  they  would  be 
practically  grass-fed  sbeep;  and  that  the  ex- 
pense of  feeding  to  keep  In  fit  condition  for 
later  deliveries  would  be  much  greater.  Tbe 
Jury  might  easily  find  from  tlds  clrcum- 
stance  that  tlu  caution  of  a  man  of  or- 


dlnary  pradsnoe  would  not  be  aronsed  by  the 
wide  difference  In  price  for  January  Ist  and 
February  1^  dellverlra  nmtalned  in  tbe  «>■ 
rooeoos  tel^ram.  Nor  can  we  say,  In  view 
of  respondent's  flat  refusal  to  pondiase  at 
the  prices  stated  In  the  prior  telegram,  that 
the  discrepancy  In  prices  betwem  the  offer 
contained  in  that  telegram  and  tlie  later' 
erroneous  message  should  be  held,  as  a 
matter  of  law,  to  Impose  notice  of  the  earn. 
Was  it  not  natural  that  tbe  respondent,  as 
an  ordinarily  prudent  man,  would  assume 
that  his  purchasing 'agent,  fortified  by  the  re- 
fusal to  consider  the  price  stated  in  the  prior 
message,  had  succeeded  in  reducing  the  of- 
fer to  what  the  evidence  shows  was  about 
the  market  price  for  January  delivery? 
There  was  obvious  ground  for  reasonable 
difference  of  opinion  on  these  things.  The 
question  was  properly  submitted  to  the  Jury, 
and  we  are  concluded  by  the  verdict.  Tobln 
V.  Western  Union  Telegraph  Co.,  146  Pa. 
375,  23  Atl.  324,  28  Am.  St  Bep.  802 ;  Gar- 
rett V.  Western  Union  Telegraph  Co.,  83 
Iowa,  257,  49  N.  W.  88,  90;  W«tem  Union 
Telegraph  Co.  v.  Beals,  66  Neb.  416,  76  N.  W. 
903,  905,  71  Am.  St  Rep.  682;  Western 
Union  Telegraph  Co.  v.  Vli^nia  Paper  Co., 
87  Va.  418,  12  S.  E.  755. 

2.  It  Is  next  contended  that  assumli^  that 
he  was  misled,  there  was  no  competent  proof 
that  respondent  was  damaged.  The  ar- 
gument is  that  the  respondent  might  have 
made  a  profit  oh  these  sheep  at  the  price 
actually  paid;  that  there  being  no  evidence 
as  to  whether  he  did  or  not,  there  was  no 
evidence  that  he  was  damaged.  It  seems  to 
us  that  the  matter  of  profits  was  not  Involv- 
ed. The  respondent  did  not  sue  for  loss  of 
profits,  but  for  damages  suffered  by  reason 
of  the  purchase  to  which  he  was  committed 
through  appellant's  n^llgence.  That  the 
loss  of  profits  could  not  be  the  correct  meas- 
ure of  damages  is  demonstrated  by  the  obvi- 
ous fact  that  even  if  It  had  been  proven  that 
there  could  liave  been  no  profit  on  a  purchase 
at  ^.20  a  hundredweight,  still  the  respond- 
ent would  have  been  damaged  by  the  pur- 
chase at  94.70  a  hundredweight  in  just  the 
amount  In  which  that  price  exceeded  the 
market  price  at  the  time  and  place  of  the 
purchase.  On  the  other  hand,  if  It  had  been 
proven  that  the  sheep,  as  mutton,  were  re- 
sold by  the  respondent  at  a  clear  profit  above 
the  $4.70  a  hundred  paid,  his  profits  would 
be  diminished  by  just  the  excess  of  the  price 
paid  over  the  market  price.  His  loss  in^ 
either  case  would  be  the  same.  Tbe  message 
Its^  gave  notice  to  tbe  aj^lant  that  It 
might  become  Uie  basts  of  a  business  trans- 
action, and  tluLt  a  failure  to  propaly  trans- 
mit it  might  r«ult  In  a  purchase  at  a  price 
greater  than  Intended  to  be  paid,  and  that 
in  such  a  case,  whatever  the  profit  might  be, 
there  would  be  a  certain  loss  equal  to  the 
excess  of  the  price  paid  over  the  market 
prica 
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[S]  The  only  measnre  of  damages,  there- 
fore, both  free  from  uncertainty  and  specula- 
tion, and  within  the  reasonable  contempla- 
tion of  the  sender  and  the  appellant  when 
It  undertook  to  transmit  the  message,  was 
the  excess  of  the  price  paid  through  its  er- 
for  over  the  market  price  of  sheep  at  Dil- 
lon on  December  7,  1909,  for  January  deliv- 
ery, plus  the  cost  of  sending  the  message. 
Nothing  less  would  compensate  the  respond- 
ent; anything  more  would  penalize  the  ap- 
pellant The  inevitable  tendency  to  this  con- 
clusion was  emphasized  by  a  colloquy  be- 
tween the  court  and  appellant's  counsel  dur- 
ing the  argument  of  the  motion  for  a  nonsuit 
The  contention  was  made  that  the  respond- 
ent had  made  no  effort  to  minimize  the  loss. 
The  court  asked:  "How  could  he  have  min- 
imized the  loss?  He  bound  himself  on  a 
written  contract  to  take  the  sheep."  And 
counsel  replied:  "If  he  had  turned  around 
and  immediately  sold  the  sheep  for  what  he 
could  get  at  the  market  price,  he  could  have 
recovered  from  us  the  difference.  As  soon 
as  be  found  the  mistake,  he  could  have  sold 
them  at  the  market  and  he  could  have  recov- 
ered his  actual  loss  from  us.  If  he  kept 
them,  the  question  is  whether  he  can  turn 
around  and  say:  'I  can  take  care  of  these 
sheep  and  save  myself  from  loss ;  I  will  keep 
them;  I  will  butcher  them  and  retail  them 
out  and  save  myself  from  a  loss.'  He  may 
have  done  that  We  don't  know  in  this  case. 
It  is  up  to  him  to  show  whether  he  actually 
suffered  any  loss.  It  is  not  a  question  of 
whether  he  should  be  allowed  to  have  made 
a  profit  on  this  transaction."  We  can  hard- 
ly formulate  a  clearer  demonstration  than 
tills  that  the  certain  loss  determinable  by 
the  excess  of  the  price  paid  over  the  market 
price,  and  not  the  speculative  loss  contin- 
gent upon  the  profits  of  a  butchering  business 
and  the  future  fluctuations  of  the  meat  mar- 
ket, must  be  the  true  measure  of  damages. 
The  minimum  attained  by  the  course  sug- 
gested by  counsel  would  be  reached  by  ex- 
actly the  same  process  which  we  hold  fixes 
the  true  measure  of  damages.  The  minimum 
so  attained  is  all  that  this  measure  requires 
the  appellant  to  pay.  That  the  measure 
above  stated  is  the  true  measure  Is  sustained 
both  by  what  we  conceive  to  be  the  better 
reasons  and  the  more  persuasive  authorities. 
This  principle,  under  varying  conditions.  Is 
exemplified  and  sustained  by  the  following 
decisions:  Strong  v.  Western  Union  Tele- 
graph Co.,  18  Idaho,  389,  109  Pac.  910.  30  L. 
R.  A.  (N.  S.)  409,  423,  Ann.  Oas.  1912A,  55 ; 
Wallingford  v.  Western  Union  Telegraph 
Co.,  53  S.  C.  410,  31  S.  E.  275,  276;  Hays  v. 
Western  Union  Telegraph  Co.,  70  S.  C  16, 
48  S.  E.  608,  67  L.  R.  A.  481,  483,  106  Am. 
St.  Bep.  731,  3  Ann.  Cas.  424 ;  Reed  v.  West- 
em  Union  Telegraph  Co.,  135  Mo.  661,  37 
S.  W.  904,  34  L.  R.  A.  492,  498,  58  Am.  St 
Rep.  609  ;  Bowie  v.  Western  Union  Telegraph 
Co.,  78  S.  a  424.  69  8.  E.  65;  MeCarty  r. 
Western  Untcm  Telegraph  Co.,  116  Mo.  App. 


441,  91  S.  W.  976,  977;  Western  Union  Tele- 
graph Oo.  V.  Shotter.  71  Ga.  760,  767;  Turn- 
er V,  Hawkeye  Telegraph  Co.,  41  Iowa,  458, 
464,  20  Am.  R^.  605 ;  Western  Union  Tele- 
graph Co.  V.  Landis  (Pa.)  12  Atl.  467,  469; 
United  States  Telegraph  Oo.  v.  Wenger,  55 
Pa.  262,  267,  93  Am.  Dea  751;  Western  Un- 
ion Telegraph  Oo.  v.  Splvey,  98  Tex.  308. 
83  S.  W.  364,  365;  Ayer  v.  Western  Union 
Telegraph  Co.,  79  Me.  493.  10  AU.  4»5,  498, 
1  Am.  St  Rep.  353 ;  Squire  v.  Western  Un- 
ion Telegraph  Co..  98  Mass.  232,  238.  93 
Am.  Dec.  157 ;  Rittenhouse  t.  Independent 
Une  of  Telegraph  Co.,  44  N.  T.  263.  265,  4 
Am.  Rep.  673. 

There  are  cases  which  sustain  the  theory 
of  recovery  advanced  by  the  appellant  We 
have  been  cited  to  one.  Western  Union  Tele- 
graph Oo.  v.  Waielbaum,  113  Ga.  1017,  39 
S.  E.  443,  56  L.  R.  A.  741.  It  is  not  convinc- 
ing. It  seems  to  us  that  to  measure  the 
damages  by  the  difference  between  the  price 
paid  and  the  sum  realized  on  a  resale  at  a 
different  time  and  place,  under  different  con- 
ditions, would  In  many  cases  render  the  tele- 
graph company  liable  for  a  loss  In  excess  of 
that  traceable  to  its  error,  and  in  others 
cause  the  purchaser  to  sustain  a  loss  trace- 
able solely  to  the  error  in  the  telegram.  The 
.measure  which  we  approve  Is  not  subject 
to  these  possibilities.  Of  course.  If  the  mar- 
ket price  was  equal  to  or  greater  than  that 
paid  because  of  the  error,  there  would  be  no 
loss  traceable  to  the  error;  but  where  It  is 
less  there  Is  an  Inevitable  loss  In  Just  that 
amount  regardless  of  the  actual  profits  re- 
alized through  a  resale  by  the  pundiaser 
at  another  time  and  place  and  under  differ- 
ent conditions. 

[4]  The  contention  of  the  appellant  that 
there  was  no  evidence  as  to  the  market  price 
of  sheep  at  Dillon,  Mont,  at  the  time  of  re- 
spondent's purchase  Is  not  tenable.  The  evi- 
dence shows,  without  contradiction,  that  the 
market  price  at  Dillon  at  a  given  time  would 
be  determined  by  the  then  market  prices  at 
Portland  and  Chicago  by  deducting  from  the 
market  prices  at  those  points  the  freight 
shrinkage,  and  other  losses  and  expenses  in- 
cident to  transportation,  amounting  to  about 
¥1  on  the  hundredweight ;  Oblcago  and  Fort- 
land  being  the  two  competing  sheep  markets 
for  that  part  of  Montana.  While  neither  the 
respondent  nor  his  business  manager  conld 
recall  the  exact  prices  prevailing  at  Chicago 
and  Portland  on  December  7,  1910,  both  stat- 
ed that  it  was  In  the  neighborhood  of  $5.25 
a  hundredweight,  and  both  testified  In  sub- 
stance that  respondent  received  current  Chi- 
cago and  Portland  quotations;  that  they 
knew  these  prices  at  that  time,  and  then  on 
the  prices  then  quoted  estimated  that  a  pur- 
chase at  $4.20  a  hundredweight  would  ap- 
proximate or  be  a  little  under  the  then  mar- 
ket price  at  Dillon  so  determined.  No  evi- 
dence was  offered  to  the  contrary.  This  evi- 
dence was  coiupetoit  as  tending  to  establish 
tiie  market  price  of  sheep  at  that  time  at 
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DlUoii,  Mont  Gnbam  t.  Frarier,  49  Neb. 
90,  68  N.  W.  ae7;  Rothrock  t.  Hunter,  66 
Wash.  543.  119  Faa  1U4;  85  OfC  638;  24 
Am.  ft  E^.  Bncyc  of  Law,  1154. 

[B]  Ttie  weight  of  this  evidence  was  for 
the  ]nry,  which  eridentty  fonnd  that  the  then 
mariEet  inloe  at  DUlon  was  $4.25  a  hundred- 
weight. We  cannot  say  that  the  finding  waa 
not  juatlfled  by  the  evidaice. 

Other  claims  of  error  are  predicated  upon 
the  iostmctions  given  by  the  court  These, 
however,  present  the  same  questions  which 
we  have  considered  in  the  forgoing  discus- 
sion, and  It  will  be  unnecessary  to  notice 
them  further.  We  find  no  error  in  the  in- 
stmcUons. 

The  judgment  Is  affirmed. 

CROW,  a  J.,  and  FUIXBRTON,  MAIN, 
and  MORRIS,  JJ.,  concur. 


CITT  OF  8POKANB  t.  ARNOLD. 

.  (Supreme  Gonrt  of  Washlogton.  ^prll  2^ 
1918.) 

L  Wbiohts  and  Measubbs  (i  1*)  —  Obdi- 

HAlf  CEB— VaI.1  DITT. 

SiKikane  City  ordinance  repilatlng  weightB 
and  measures,  and  providing  in  sections  2^<i5 
that  a  cake  of  butter  for  commercial  purposes 
shall  contain  a  pound  net  avoirdupois,  that  who- 
ever puts  up  or  sells  any  goods  or  articles  by 
weight  into  any  package  and  omits  to  mark  on 
the  package  the  grcws  and  tare  or  weight  in 
pounds,  and  fraction  of  a  pound,  shall  he  guilty 
of  a  misdemeanor,  and  that  it  shall  be  unlaw- 
ful for  any  person,  firm,  or  corporation,  where 
goods  are  sou  by  weight,  to  self  or  deliver  less 
than  the  amount  or  quantity  contained  or  bar- 
gained for  or  named  lu  tte  sale  thereof,  and  any 
person  giving  short  weight,  etc.,  shall  be  guilty 
of  a  misdemeanor,  is  not  unconstitutional  as  be- 
yond the  city's  power,  nor  void  for  unreason- 
ablenesa 

LEd.  Note.— For  other  cases,  see  Weights  and 
Measures,  Cent  Dig.  I  l;  Dec  Dig.  J  1;* 
Municipal  Corporations,  Cent  Dig.  i  1360.] 

%  MUNICIPAZ.    OOBPOBATIONS     (|     625*)  — 

Wbiobts  and  Measubm  fS  ««)---CrrT  Obdi- 

NANCB8— CONSTBUCTION— VlOLATIOM. 

Spokane  City  Ordinance,  |  i!2,  provides 
that  a  brick  or  cake  of  butter  shall  contain  a 
pound  net  avoirdupois,  and  section  23  declares 
that  whoever  puts  up,  packs,  or  sells  any  goods 
or  articles  by  weight  Into  any  case  or  luckage, 
and  falls  or  omits  to  mark  on  the  package  the 
gross  and  tare  or  net  wdght  In  pounds  and 
fraction  of  a  pound,  shall  be  guilty  of  a  mis- 
demeanor. Sections  24  and  25  make  it  unlaw- 
ful to  sell  or  deliver  less  than  the  quantity  bar- 
gained for,  or  to  give  less  In  weight  tban  the 
prescribed  standards.  Held,  that  a  sale  of  but- 
ter In  cartons  containing  less  thf^n  a  pound 
avoirdupois  was  not  a  violation  of  the  ordi- 
nance, where  each  carton  had  plainly  marked  on 
each  end  the  words,  "rull  weight  15  qb.  net  16 
OS.  gross." 

[Ed.  *  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  i§  1378,  1S79;  Dec. 
Dig.  i  625;*  Weights  and  Measures,  Cent  Dig. 
I  g;  Dec  Dig,  8  6.«] 

Department  1.  Appeal  from  Superior  Court, 
Spokane  Gountar;  John  D.  Hlnkle,  Judge. 
J.  F.  Arnold  was  convicted  of  a  violation 


of  the  weights  and.  measnres  ordinance  ct 
the  dtr  of  Spokane,  and  he  appeala  Revere* 

ed  and  dismissed. 

Wakefield  &  Witherspoon,  of  Spokane  (A. 
C.  Shaw,  of  Spokane,  of  counsel),  for  appel- 
lant H.  M.  Stephens,  Wm.  E.  Richardson, 
and  Arthur  L.  Hooper,  all  of  Spokane,  for 
respondent 

MOUNT,  J.  The  appellant  was  convicted 
of  a  misdemeanor,  and  fined  $25  and  costs 
Cor  violating  the  provisions  of  an  ordinance 
of  the  city  of  Spokane  relative  to  weights 
and  measures.  The  facts  are  stipulated  as 
follows:  On  August  19,  1911,  appellant  sold 
and  delivered  within  the  limits  of  the  city  of 
Spokane  to  the  Home  Supply  Company,  a 
retail  grocery  therein,  "five  bricks  or  cakes 
of  butter  weighing  a  fraction  over  fifteen 
ounces  and  less  than  sixteen  ounces  avoir- 
dupois, net"  That  these  bricks  or  cakes 
were  put  up  In  cartons  of  the  size  usually 
used  to  contain  one  i>ound  of  butter.  On 
each  end  of  the  package  or  carton  were  the 
following  words :  "Commercial-  Cream  Co., 
Ltd.,  Spokane,  Washington.  Full  weight  IS 
ox.  net  16  OB.  gross."  There  was  no  repre- 
sentation as  to  the  weight  other  than  as 
thereon  stated.  That  these  cakes  or  bricks 
of  batter  were  prepared  by  appellant  in  seal- 
ed packages  ready  for  delivery  In  the  man- 
ner as  shown  on  the  carton.  That  on  said 
19th  day  of  August  the  appellant  was  man- 
ager of  the  Commercial  Cream  Company, 
Limited,  In  charge  of  the  packing  and  sell- 
ing of  the  butter.  The  city  ordinance  of  the 
dty  of  Spokane  relating  to  weights  and 
measures  provides  as  follows: 

"See.  22,  *  •  *  A  brick  or  cake  of  but- 
ter for  commercial  purposes  in  the  city  of 
Spokane,  shall  contain  <Hie  pound  of  butter, 
net  avoirdupois. 

"Sec.  23.  Whoever  puts  up  or  packs  or  sella 
at  wholesale,  or  retail,  any  goods  or  articles 
sold  by  weight  Into  any  case  or  package 
*  *  *  and  falls  or  omits  to  mark  on  said 
pad^Bge  the  gross  and  tare  or  net  weight 
In  pounds,  and  fraction  of  a  pound,  •  •  • 
shall  be  guilty  of  a  misdemeanor. 

"Sec.  24.  It  shall  be  unlawful  for  any  per- 
son, firm  or  corporation,  where  goods  are 
sold  by  weight  or  measure,  to  sell  or  de- 
liver less  than  the  amount  or  quantity  con- 
talued  or  bargained  for  or  named  in  the 
sale  thereof. 

"Sec.  2G.  It  shall  be  unlawful  for  any  per- 
son to  sell  direct  or  to  permit  any  person, 
whether  agent  or  employ^  or  servant  to 
sell  any  property  of  whatever  kind  or  <diar- 
acter  that  shall  be  short  in  weight  or  meas- 
urement and  no  (any)  person  •  *  *  who 
shall  sell  any  article  of  food,  beverage  or 
medicine  that  shall  be  short  in  weight  ac- 
cording to  the  prescribed  standards  of  the 
state  of  Washington  and  the  city  of  Spo- 
kane, or  shall  represent  the  same  to  con- 
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tain  a  certain  qnantllT.  wbl(^  It  does  not 
contain,  shall  be  guilt?  of  a  misdemeanor." 

[1]  Counsel  for  appellant  argnes  tbat  these 
statutes  are  unconstitutional  and  void  be- 
cause they  are  without  the  power  of  the 
city,  and  unreasonable.  But  these  conten- 
tions hare  been  determined  adversely  to  ap- 
pellant In  01t7  of  Seattle  t.  Goldsmith.  131 
Pac.  4S6,  and  we  therefore  need  not  notice 
such  questions  further  here. 

[2]  Appellant  also  contends  tbat  the  act 
complained  of  was  not  a  misdemeanor  under 
the  ordinance,  and  that  section  23  above 
quoted  authorizes  the  sale  of  any  articles 
by  weight  in  any  quantity  where  the  quan- 
tity gross  and  tare  is  marked  on  the  con- 
tainer. Section  22  plainly  provides  tbat  a 
brick  or  cake  of  butter  for  commercial  pur- 
poses shall  contain  one  pound  of  butter  net, 
avoirdupois.  Section  23  inrovldes:  "Who- 
ever puts  up  or  packs  or  sells  *  *  *  any 
goods  or  articles  sold  by  weight  Into  any 
case  or  package  *  *  *  and  falls  or  omits 
to  mark  on  said  package  the  gross  and  tare 
or  net  weight  in  pounds  and  fraction  of  a 
pound  •  *  *  shall  be  guilty  of  a  mis- 
demeanor." The  inference  is,  of  course,  that. 
If  the  gross  and  tare  or  net  weight  is  mark- 
ed upon  such  package  of  any  weight,  the 
sale  will  be  lawfuL  Sections  24  and  25 
above  quoted  simply  provide  that  it  shall 
be  unlawful  to  sell  or  deliver  less  than  the 
quantity  bargained  for,  or  to  give  short 
weight,  according  to  the  prescribed  stand- 
ards. It  Is  common  knowledge,  of  which 
courts  will  take  Judicial  notice,  that  butter 
is  one  of  the  common  and  ordinary  articles 
of  trade  and  consumption,  that  it  Is  usually 
sold  in  cakes  or  bricks  by  the  pound,  and 
where  there  la  no  mark  upon  It  to  indicate 
Its  weight.  'It  Is  also  put  up  In  cartons  or 
containers  where  the  weight  Is  not  stated. 
The  object  of  this  ordinance,  no  doubt,  was 
to  prevent  the  practice  of  fraud  upon  con- 
sumers who  purchased  articles  therein  re- 
ferred to.  The  ordinary  person  purchasing 
a  cake  or  brick  of  butter,  whether  incased 
in  a  carton  or  not,  would  naturally  suppose 
that  It  contained  at  least  one  i>ound  of  but- 
ter, unless  It  was  marked  otherwise.  In  the 
ordinance  section  22  requires  cakes  or  bricks 
of  butter  to  contain  one  pound  net  avoirdu- 
pois. No  provision  Is  called  to  our  attention 
prohibiting  the  sale  of  butter  in  less  than 
one  pound  lots.  Section  23  was  evidently 
enacted  for  the  purpose  of  authorizing  the 
sale  of  any  article.  Including  butter,  in  less 
quantities  than  one  pound,  in  cases  or  pack- 
ages where  the  case  or  package  states  both 
the  net  and  tare  weight  thereof;  otherwise, 
It  would  be  unlawful  for  any  person  to  sell 
butter  in  packages  in  less  quantities  than 
one  pound.  We  are  satisfied  that  the  ordi- 
nance was  not  so  intended,  because  It  does 
not  so  state.  It  seems  to  us  that  the  plain 
meaning  of  the  ordinance  la  that,  where  but- 
ter Is  sold  In  cakes  or  bricks  without  any 


mark  tbereon,  mch  cakes  or  bricks  must 
contain  one  pound  net  avoirdupois.  And» 
where  any  quantity  lees  than  one  pound  is 
sold  in  cases  or  package  the  net  and  gross 
weight  must  be  stated  upon  the  container. 

We  are  satisfied,  therefore,  that  the  appel- 
lant in  this  case  was  not  guilty  of  violating 
.the  ordinance,  because  the  butter  here  sold, 
while  it  was  in  the  form  of  cakes  or  bricks 
these  cakes  or  brldks  were  inclosed  in  sealed 
cases  whldi  stated  plainly  the  net  and  gross 
weight  upon  each  case. 

The  Judgment  la  therefore  reversed,  and 
the  case  ordered  dlamlaaed. 

OBOW.  a  and  GOSB  and  PABKBB, 
JJ^  concox; 


STATB  «z  rel.  BOARD  OF  GOH*Ba  OT 
KINO  COUNTY  v.  SUPBBIOB -GOUBT  OF. 
WASHINGTON  FOB  KING  COUNTX. 

(Supreme  Court  of  Washington.   April  28^ 

1.  PbOHIBITION  (I  S*)  —  EZTKNT  AHD  ADB- 

QDAOT  OF  Other  Reukdies. 

Prohibition  will  not  lie  to  prevent  a  lower 
court  exceeding  its  jarlsdiction.  where  there 
is  an  adequate  remedy  by  appeal 

[Ed.  Note.— For  other  cases,  see  ProUbitlMi, 
Cent.  Dig.  H  4-19;  Dec  Dig.  {  &•] 

2.  PBOHXBinoir  (|  8*)  —  Bztbnx  and  Au- 
QUAOT  or  Othkb  BoaDZES. 

The  adequacy  of  the  remedy  by  appeal 
which  will  prevent  resort  to  prohibition  does 
not  depend  upon  lite  quesUon  of  delay  or  ez- 
pense. 

[Ed.  Note. — For  other  cases,  see  Prohibltiou, 
Cent.  Dig.  H  4-19:  Dec  Dig.  f  8.'] 

3.  PBOHiBiTion  ($  3*)  —  Extent  and  Adx< 
quACTT  or  Other  Rbuedies. 

Under  Rem.  &  BaL  Code.  8  1062,  provid- 
ing that  either  party  to  a  judgment  in  a  pro- 
ceeding for  a  contempt  may  appeal  therefrom 
In  like  manner  and  with  tike  effect  as  from  a 
judgment  in  an  action,  parties  found  guilty  of 
contempt  by  the  superior  court  and  ordered  ar- 
rested and  imprisoned  had  an  adequate  remedy 
by  appeal,  ana  could  not  resort  to  prohibition. 

[Ed.  Note. — For  other  cases,  see  Proliibition, 
Cent.  Dig.  li  4-19;  Dee.  Dig.  {  S.*] 

4.  Contempt  (8  66*)— Appbai>-Stat  of  Pbo- 
cesdznos. 

On  an  appeal  from  a  judgment  for  con- 
tempt the  appellant  is  entitled  to  the  provisions 
of  law  governing  appeals,  including  the  right 
to  a  stay  of  execution  pending  the  appeal. 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent  Dig.  Sj  215-215,  22»-237j  Dec.  Dig.  J 
66:*  ^peal  and  Error,  Cent.  Dig.  ||  86o» 
462.1 

5.  MANDAiniB  (8  67*)— Procmdinqs  to  Pbo- 

CUBB. 

Where  the  court  refuses  to  fix  a  superse- 
deas bond,  he  may  be  compelled  to  do  so  by 
maodamuB. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  H  68.  114.-120;  Dee.  Dig.  |  67.*] 

Department  1.  .  Original  prohibition  pro- 
ceeding by  the  State,  on  the  relation  of  the 
Board  of  County  Commissioners  of  King 
Coiuity,  against  the  Superior  Court  of  the 
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State  of  Wasblngton  for  King  Oonutar  (Jobn 
D.  Hnmpbriea,  Judse).  Writ  dolled. 

a.  H.  Steele  and  Jolm  F.  Murphy,  both  of 
Seattle,  for  relator.  Edward  Judd,  Jay  Al- 
len, and  WUmon  Tucker^  all  of  Seattl^  for 

respondent 

MOUNT,  J.  Od  April  1.  1913,  the  Judge 
In  department  6  of  the  superior  court  of 
King  county  entered  an  order  finding  the 
relators  guilty  of  contempt,  and  directed 
their  arrest  and  imprisonment;  whereupon 
the  relators  filed  a  petition  here  for  a  writ 
of  prohibition,  on  the  ground  that  the  judge 
of  the  superior  court  was  acting  without 
Jurisdiction,  and  that  his  order  was  void. 
Upon  this  bearing  counsel  for  respondent 
contends,  among  other  things,  that  the  writ 
of  prohibition  la  not  the  proper  remedy. 
This  contention  must  be  sustained. 

[1.2]  In  State  ex  rel.  Miller  t.  Superior 
Court,  40  Wash.  555,  82  Fac.  877,  2  L.  B.  A. 
(N.  S.)  895,  Ul  Am.  St  Rep.  926.  after  re- 
viewing many  cases  in  this  court  upon  the 
question  here  presented,  we  held  that  the 
extraordinary  writ  of  prohibition  would  not 
lie  where  there  was  an  adequate  remedy  by 
appeal,  and  that  the  adequacy  of  the  reme^ 
by  appeal  Is  the  true  test  In  all  cases,  and 
not  the  mere  question  of  Jurisdiction  or 
lack  of  jurisdiction  in  the  court  below  to 
render  the  Judgment,  and  that  the  adequacy 
of  the  renudy  by  appeal  does  not  depend  up- 
on a  mere  question  of  delay  or  expense.  See, 
also,  State  ex  rel.  Peterson  v.  Superior 
Court,  67  Wash.  370,  121  Pat  836. 

[3]  In  the  case  last  dted,  where  the  writ 
was  applied  for  on  a  show  cause  order  which 
threatened  the  relator  in  that  case  with  pun- 
ishment for  contempt  we  held  that  such  or- 
der was  not  an  appealable  order,  and  that 
the  rdator  could  not  be  required  to  await  a 
final  order,  and  that  a  remedy  by  appeal  was 
not  adequate,  and  for  that  reason  the  writ 
Issued.  But  in  this  case  the  final  order  was 
made  before  application  for  the  writ  So 
that  the  question  before  us  now  Is  whether 
the  relators  have  an  adequate  remedy  by  ap- 
peal. We  think  there  can  be  no  doubt  up- 
on this  question,  for  the  statute  (section 
1062,  Bern.  &  Bal.  Code)  provides  as  follows : 
*'Either  party  to  a  judgment  in  a  proceed- 
InS  tor  a  contempt  may  appeal  therefrom  in 
like  manner  and  with  like  effect  as  from 
Judgment  in  an  action.  *  *  * "  See,  also, 
State  ex  rel.  Martin  v.  Pendergast  39  Wash. 
132,  81  Pac.  324 ;  State  ex  rel.  Olson  y.  Al- 
len, 14  Wash.  684,  45  Pac.  644 ;  State  ex  rel. 
Denham  v.  Superior  Court,  28  Wash.  690, 
68  Fac.  1051. 

[4,  II  In  the  last  case  cited  we  held  that 
on  an  appeal  from  a  Judgment  for  contempt 
the  appellant  is  entitled  to  the  provisions  of 
law  governing  appeals,  including  the  right 
to  a  stay  of  execution  pending  his  appeal. 
And  where  the  court  refuses  to  fix  a  super- 


sedeas bond  he  may  be  compelled  te  do  bo 
by  a  writ  of  mandamus. 

It  Is  plain  therefore  that  the  relators  have 
a  plain,  speedy,  and  adequate  remedy  by  ap- 
peaL   The  writ  is  therefore  denied. 

CROW,  a  J.,  and  ELUS,  PABE£R,  and 
MAIN,  JJ.,  concur. 


BARNES  et  aL  V.  BELSAAS  et  al. 

(Snpzene  Court  of  Washington.  April  28, 
1913.) 

1.  Watbbs  ANn  Watib  Ooubsbs  (S  88*)  — 

Waxes  RioBTa— Quietinq  Titlb. 

An  action  may  be  maintained  to  quiet  title 
to  water  rights  aci^uired  by  appropriation  in 
the  same  manner  as  an  actton  to  quiet  title  to 
real  property. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Wj^tejr  Courses,  Cent  Dig.  {{  23-26;  Dec.  Dig. 

2.  Watxbs  and  Watkb  Coubbeb  (I  137*)  -r- 
RioHT  TO  Watbbs— PBKBcRiPXion—ADVKBSB 

USEB. 

Defendants  did  not  acquire  a  prescriptive 
right  to  the  waters  of  a  creek  by  prescriptive 
user  as  against  prior  appropriators,  where  de- 
fendants nad  not  continuously  for  ten  years 
deprived  such  prior  appropriators  of  water  to 
which  they  were  entitled  or  diverted  the  same 
under  claim  or  color  of  title  other  than  as  per- 
tained to  appropriations  subsequent  in  time  to 
the  prior  appropriations. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  149;  De&  Dig.  S 

Department  2.  Appeal  from  Superior 
Court  Kittitas  County;  E.  B.  Preble,  Judge. 

Action  by  A.  Barnes  and  others  against 
Ole  Belsaae  and  others.  Judgment  for  plain-' 
tiffs,  and  defendants  appeal.  Affirmed. 

E.  K.  Brown  and  Pruyn  &  Hoefl3er,  both 
of  EUensburg.  for  appellants.  Carroll  B. 
Grav^  of  Seattle,  and  John  H.  McDanlels, 
of  Bliensburg,  for  respondents. 

MAIN,  J.  This  action  was  brought  for 
the  purpose  of  quieting  title  to  the  right  to 
use  the  waters  of  Manastasih  creek.  The 
plaintlfCs  were  46  in  number  and  the  defend- 
ants 16. 

Manastash  creek  rises  in  the  mountains 
west  of  the  Kittitas  valley  and  flows  through 
a  canyon  until  it  raters  the  valley,  thence 
through  the  valley  to  the  Yakima  river.  The 
plaintiffs  are  the  owners  of  farm  lands  in 
the  valley  tributary  to  the  creek,  and  they 
and  their  predecessors  in  Interest  have  ap- 
propriated water  from  the  creek  for  Irriga- 
tion purposes.  It  w&s  stipulated  upon  the 
trial  that  the  plaintiffs  or  their  predecessors 
In  interest  had  all  made  appropriations  of 
the  filter  which  they  claimed  between  the 
years  1871  and  1877,  and  that  the  defendante' 
appropriations  all  dated  subsequent  to  the 
year  1888. 

The  walls  of  the  canyon,  between  which  the 
creek  flows,  are  high  and  steep  and  at  no 
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place  is  the  distance  between  them  greatw 
tlian  one-balf  mile.  Twelve  of  t3ie  defend- 
ants own  land  above  tlie  mouth  of  tlie  can- 
yon; three  below  the  month  of  the  canyon. 
Of  these  three,  the  lands  of  two  are  tilbatary 
to  what  Is  known  as  the  KeaCh  ditch.  Dui^ 
InK  the  spring  of  the  year  and  the  eariy  part 
of  the  irrigation  season,  there  flows  in  the 
creek  a  rery  considerable  volume  of  water, 
but  comm^ieii^  in  the  month  of  July  it  di- 
minishes rapidly,  and  during  the  m<mths  of 
August  and  September  it  becomes  a  very 
small  stream.  During  the  periods  of  moder- 
ate and  low  flow,  the  waters  of  tbo  creek 
are  not  sufficient  in  quantity  to  meet  the  de- 
mands of  the  plaintUEs  and  also  the  deCsnd- 
ants.  The  amount  of  the-water  which  each 
of  the  plalntUEs  is  oitltled  to,  as  between 
themstives,  was  adjudicated  and  determined 
by  the  superior  court  of  Kittitas  county  in 
the  year  1S91.  The  total  amount  of  watw 
Which  the  plalntUEk  are  oitltled  to  under 
their  appropriations  is  4,200  inches,  miner's 
measure,  under  a  4%-ln(dt  pressure  for  the 
first  six  montlis  of  the  year  and  2,100  Imdies 
during  the  remaining  portion  of  tbe  year. 

The  cultivated  lands  of  the  defendants, 
irhit^  are  in  the  canyon,  conidst  of  narrow 
strips  along  the  banks  of  the  stream.  The 
soil  is  gravelly.  Numerous  Q>rings  rise  up- 
on ttie  land  which  find  their  way  to  liie  creek. 
The  water  from  the  springs  and  that  used 
by  them  for  irrigation  purposely  so  ftr  as 
is  not  absorbed  by  the  plant  life  and  evapora- 
tion, by  seepage  returns  to  the  stream.  The 
defendants  claim  that  thcdr  use  of  the  waters 
does  not  matnlaUy  dlmlnlah  the  flow.  A 
number  of  defendants  own  land  in  school 
section  No.  16,  whidi  was  surveyed  in  the 
year  18TL  It  is  also  claimed  by  the  defmd- 
ants  that  th^  bave  acquired  rights  by  pre* 
scriptlon  or  adverse  user  to  the  waters  of 
the  creek;  it  being  more  than  ten  years 
since  their  first  appropriation  and  use. 

The  plainttfTs  in  their  complaint  sought  to 
restrain  the  defendants  from  appropriating 
the  water  at  times  when  the  amount  of  wa- 
ter flowing  in  the  stream  was' less  or  not 
more  than  equivalent  to  the  amount  which 
the  plainllfEB  had  a  rl|^t  to  under  their  prior 
appropriations.  Tb&  cause  was  tried  to  the 
court  without  a  jury  and  resulted  in  a  de- 
cree favoralde  to  the  plaintiffs.  TbB  defend- 
ants appeaL 

The  questions  to  be  determined  upon  this 
appeal  are:  First  Will  an  acUon  lie  in  this 
state  to  quiet  tiUe  to  water  rights  acquired 
by  appropriation?  Second.  Did  the  appel- 
lants, who  owned  land  in  section  No.  16,  have 
riparian  rights  to  the  stream  superior  to 
those  acquired  by  the  respondents  by  appro- 
priation? And  Third.  Ebid  the  appeHants 
acquired  rights  to  the  water  by  prescription 
or  adverse  user? 

[1]  1.  ^e  right  to  maintain  an  action  to 
quiet  title  to  water  r^ts  acquired  by  ap- 
propriation Is  well  settled.   Miller  v.  Lake 


Irrigation  Co.,  27  Wash.  447,  07  Pac.  9Da 
In  Wfel  on  Water  Bights,  voL  1,  {  288,  it  is 
said:  •  *  Ditches  and  water  rights 
may  be  sold  on  ezeoUlon  as  real  property. 
An  action  to  qoiet  title  m  for  real  inoperty 
is  proper.  And  an  action  to  settle  rights 
is  one  to  quiet  title  to  realty.  •  • 

2.  It  is  claimed  on  the  part  of  the  ap- 
pellants who  own  land  in  section  16,  whidk 
they  or  their  predecessors  purtOiased  from 
the  state  since  the  year  1889,  that  their  ripa- 
rian rii^ts  attached  as  of  the  date,  of  the 
government  snrv^  in  the  year  1871.  But 
since  appellantsr  brief  was  written,  this  court 
in  State  ex  reL  Qldlng  v.  Stampfly,  08  Wash. 
868,  12S  Pac.  148,  lias  decided  the  precise 
question  adverse  to  their  contention.  In  that 
case,  in  an  opinion  writtm  by  Judge  Faller- 
tont  the  question  is  fully  discussed  and  the 
views  of  the  court  set  forth. 
-  [t]  8.  It  is  finally  contaded  tliat  Qie  ap- 
pellants acquired  rights  to  tiie  watw  of  Man- 
astaab  creek  by  pracription  or  adveite  user. 
Cpon  this  question,  Qie  trial  conrt  made  the 
following  finding  of  fttct:  "That  none  of  the 
defendants  has  oonUnnously,  for  a  period  oT 
ten  years,  derived  any  of  the  plaintiffs  of 
water  to  which  such  jdaintiff  was  mtitled  as 
hereinabove  found,  nor  have  the  diversions 
of  any  of  the  defendants  been  with  or  imder 
any  oQier  claim  of  right  or  color  of  title 
other  than  as  pertained  to  appropriations 
subsequent  in  time  to  the  appropriations  at 
plaintiffs  and  their  respective  predecessors  In 
interest;  the  defendants  having  merely  from 
time  to  time  trespassed  upon  the  superior 
rl^ts  of  the  plaintUb.  •  •  mis  find- 
ing positively  negatives  the  orpellanta^  claim - 
of  ri^ts  acquired  by  prescription  or  adverse 
user,  and  la  supported  by  the  evidoice  con- 
tained in  the  record.  A  number  of  other- 
questionB  are  presented  in  the  briefa,  but 
the  conclusions  already  reached  are  deter- 
minative of  the  entire  controversy  and  ren- 
ders farther  discussion  unnecessary. 

The  Judgment  will  therefore  be  afOrmed. 

MOUNT,  FUIiLERTON,  KUJO,  niL 
MOnBIS,  JJ.,  omcnr. 


LIVINOSTON  T.  GAMBLE-ROBINSON 
COMMISSION  CO.  et  aL 

(Supreme  Conrt  of  Wasbhigton.  April  28, 

1913.) 

Attaohuent  (I  308*)— Clam  or  Third  Pkb- 

SON  —  SumOIENCT  0»  BVIDKNCS  —  OWKER- 

SHip  OF  Stock. 

Evidence  in  an  actioo  to  recorer  poBses- 
sion  of  shares  of  stock  held  by  the  sheriff  un- 
der attachment  by  defendant  against  the  prop- 
erty of  S.,  based  on  the  claim  tbat  plaintiff  had 
purchased  the  stock  from  S.  prior  to  the  at- 
tachment, and  paid  full  valae  therefor,  not 
to  establiBh  plaintlfTs  ownership  of  the  stock, . 
so  that  a  juagment  In  her  favor  would  be  re- 
versed. 

[Ed.  Note.— For  other  cases,  aee  Attachment, 
Cent.  l^ig.  §§  1102-1109,  1111-1113;  Dec  Dig. 
§  308.*] 
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Dwtmeiit  2.  Ainwal  from  Snperior  Court, 
Spokane  Oonnty;  Thos.  SL  Grady,  Judge. 

Action  by  Nona  UTlngston  against  tbe 
Gamble-BoMnson  GommlsBlon  Cononnr  and 
othen.  Judgment  for  plaintiff,  and  defend- 
ants appeal  Reversed. 

Tolman  &  King,  of  Spokane,  for  appel- 
lants. O.  B.  Setters  and  V.  T.  Tnstln*  both, 
of  Spokane^  tor  respondent 

HOBIUS,  J.  Action  to  recora  irasses- 
slon  of  SS8  shares  ot  the  cajdtal  stock  of  the 
International  Caenalty  Company,  held  by 
the  sheriff  of  Spokane  county  under  a  writ 
of  attadiment  against  the  property  of  Thom- 
as Stevenson,  Issued  In  an  action  brought 
by  appellant  company  against  Steronson  et 
aL  The  ooart  below  anstalned  tb.e  claim  of 
respondent  to  the  ownersblp  ot  the  stock, 
and  the  commission  company  an^ls, 

Bespondoit's  claim  la  based  npon  her  con- 
tention that  she  purchased  the  stock  from 
Stevenson  iHlor  to  Its  attachment,  paying 
full  cash  value  therefor.  To  sustain  her 
claim,  she  testifies  that  about  a  year  prior 
to  the  time  of  her  purcliase  her  father  made 
her  a  gift  of  $1,000  tai  Mils  of  various  de- 
nominatlona,  and  that  she  carried  this  mon- 
ey continually  on  her  person;  that  about 
seven  months  previous  to  the  trial  she  first 
met  Stevenson;  that  at  the  time  she  was 
living  with  her  parents,  but  cannot  remem- 
ber where,  except  that  It  was  at  one  or  the 
other  of  two  hotels  at  Spokane;  that  she 
was  then  working  attending  the  dgar  stand 
at  the  Victoria  hotel  at  Spokane,  for  which 
she  recdved  $12  a  week ;  that  about  August 
1st  she  went  to  Wenatchee  with  Stermson, 
and  entered  bis  employ  as  a  bookkeeper; 
that  dnrlng  all  this  time  her  father,  who 
was  at  Toronto,  was  In  the  habit  of  writing 
her  about  twice  a  week,  and  that  In  about 
every  letter  he  would  Inclose  a  bill  which 
she  added  to  the  amount  on  her  person,  un- 
til she  had  accumulated,  at  the  time  of  the 
purdiase  of  the  stock,  $2,S00,  which  was 
the  amount  paid  Stevenson  on  various  days 
from  October  2d  to  October  2lBt  She  does 
not  remember  bow  often  the  father  sent 
this  money  or  how  much  he  sent  at  a  time, 
except  she  recalls  one  instance  when  he  sent 
a  $100  bill  and  another  when  he  sent  a  $G0 
bill.  In  one  place  she  says  this  money  was 
sent  her  because  she  asked  for  it;  in  an- 
other, the  sending  was  voluntary  on  the  part 
of  the  father;  that  since  she  purchased  the 
stock  the  regularity  of  these  remittances 
has  ceased,  and  that  for  the  five  months  in- 
tervening between  the  purchase  and  the  trial 
the  father  had  only  sent  her  $100.  The 
father  does  not  seem  to  have  any  business, 
and  we  know  nothing  of  him  except  her 
statement  that  he  was  the  bountiful  source 
of  her  wealth.  At  the  time  she  was  nego- 
tiating for  the  purchase  of  this  stock,  Stev- 
enson was  defendant  In  an  action  In  the 
snperior  court  of  Spokane  county,  which  ri- 


pened Into  Jnd^ent  against  him  tot  $01S  on 
October  28th.  The  appellant  company  was 
also  seeking  to  obtain  an  adjustment  of  Ita 
claim  against  him.  He  was  apparently  anx- 
ious to  dispose  of  this  stock,  but  would  con- 
sider only  cadi  oCCers.  The  stock  at  the 
time  was  held  as  collateral  to  his  note.  He 
made  arrangements  with  the  holder  of  the 
note  to  accept  some  real  estate  in  payment 
of  tibe  note,  and,  the  stock  being  thus  re- 
leased, directed  its  transfer  to  the  respond- 
ent As  soon  as  the  transfer  was  made,  re- 
3pond«it  and  Stevenson  both  left  Spokane 
for  British  OoIumMa. 

There  are  many  sidelights  on  this  story  of 
lespondenfs  that  give  it  an  appearance  of 
untruth.  We  cannot  tetet  to  all  of  them.  It 
1b  evident  the  reOation  between  respondent 
and  Stevenson  was  a  very  friendly  one.  Aft^ 
er  ttie  return  from  Wmatchee  ber  apartments 
seem  to  have  been  his  business  headquarters, 
and  die  seems  not  to  have  been  disturbedt 
or  thou^t  it  strange^  that  inquiries  should 
be  made  for  him  at  her  apartments  as  early 
as  0  o'clock  in  the  morning.  Bespondent 
seems  to  have  had  a  very  bad  memory  of 
everything  except  the  fact  that  her  father 
was  continually  sending  her  this  money. 
She  cannot  remember  the  places  in  which 
she  lived  at  various  times  while  she  was  re- 
ceiving this  money ;  and,  when  she  does  re- 
member, her  memory  sometimes  proves  faul- 
ty. For  instance,  she  testifies  she  received 
$12  a  week  while  working  at  the  Victoria 
hotel  dgar  stand,  while  her  employer  re- 
members it  as  $8.  She  produces  a  witness 
who  did  some  sewing  for  her,  to  whom  she 
loaned  $600  for  use  in  buying  a  home.  Aft- 
er keeping  the  money  two  or  three  months, 
the  witness  changed  her  mind  about  buy- 
ing the  home,  and  repaid  the  money  to  re- 
spondent on  the  same  day  respondent  paid 
Stevenson  $600.  This  witness  thought  at 
first  that  she  saw  resirandent  give  the  $600 
to  Stevenson,  but  upon  subsequent  examina- 
tion recalled  that  aU  she  knew  about  it  was 
that,  when  she  handed  the  money  to  re- 
spondent, respondent  went  Into  an  adjoin- 
ing room  and  telephoned,  and  that  shortly 
thereafter  Stevenson  came  up,  and  that  re- 
spondent and  Stevenson  then  went  Into  the 
adjoining  room,  and  that  she  supposed  the 
money  was  then  given  to  Stevenson  because 
respondent  showed  her  333  shares  of  stock, 
and  told  her  she  had  invested  her  money  In 
this  stock.  It  seems  Just  a  little  strange 
that  although  respondent  returned  to  Spo- 
kane from  Wenatchee  about  October  Ist,  and 
the  scheme  of  Investing  this  $600  was  given 
up  prior  to  that  time,  and  respondent  In- 
formed of  that  fact,  yet  no  demand  is  made 
for  the  return  of  the  money,  and  the  wit- 
ness who  had  borrowed  It  without  security 
of  any  kind  is  permitted  to  retain  It  until 
the  day  when  that  sum  Is  required  to  be 
produced  to  make  the  final  payment  on  the 
purchase  of  this  stock. 

In  fact,  without  saying  mor^  the  wholb 
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rtory  of  these  yarlous  tranaactloiu  1b  bo  Im- 
probable that  we  are  not  ImpreBsed  vith 
Its  tTDtb,  and  the  ^dgment  la  rerened. 

CROW,  a  and  MAIN  and  XXILIS,  JJ^ 
concur. 


WAINWBIOHT  T.  UNITED  STATES  LTIM- 

BER  CO. 

(Supnme  Gonrt  of  Washinctoo.  April  28, 

1913.) 

1.  Master  and  Sbbtant  (i  286*)— Injubixs 

TO  SfiBVANT  —  NeOLIQBNOK  OV  MaSTKB  — 

Question  fob  Jdby. 

In  8D  action  for  injuries  to  a  servant  In  a 
sawmill  by  being  strack  by  the  aatomatic  re- 
versal of  certain  rolls,  causing  the  return  of  a 
piece  of  timber,  wbereby  be  was  thrown  against 
a  ent-olf  saw,  evidence  held  to  require  Bubmis- 
sion  to  the  jury  of  defendant's  alleged  negli- 
gence in  permitting  the  machinery  to  be  and 
remain  in  a  dangerous  condition,  and  in  direct- 
ing plaintiff  to  work  in  a  positioD  of  special 
and  unnecessary  peril  without  warning  bun  of 
the  danger. 

[Ed.  Note.— For  other  cases,  see  ^ater  and 
Servant,  Cent  Dig.  »  1001,  1006,  1006,  1010- 
1016,  1017-10S3,  1036-1012.  1044,  lOid-lOQO; 
Dec  Dig.  I  286.*] 

2.  Hasteb  and  Sebvant  (i  278*>— Injubus 
TO  Sbbvaniv-Defectitx  maobutbbt— Spzo- 
incATioN  or  DEracT. 

Where  plaintiff,  a  servant  In  a  sawmill, 
was  struck  and  injured  by  the  return  of  a  piece 
of  timber,  due  to  the  automatic  reversal  of  cer- 
tain rolls,  the  jary  might  find  that  defendant 
was  negligent  in  not  having  the  rolls  properly 
constructed  and  adjusted  before  plaintiff  was 
permitted  to  work  about  tbem,  though  the  epe- 
cific  defect  that  caused  the  rolls  automatically 
to  reverse  was  not  shown. 

[Ed.  Note.— For  otber  cases,  see  Master  and 
Servant,  Cent  Dig.  M  964,  966-968,  960-069, 
971,  972,  977:  Dec.  I»g.  S  27a*] 

3.  TBIAL  (I  262*)— iNBTBUOnONS— Appuoa- 
BXLITT  TO  lBBnB»-F0BH. 

Where  a  servant  charged  negligence  in 
three  particulars,  an  outline  of  whicn  had  been 
prevously  given  by  the  court,  and  to  support 
each  of  which  some  evidence  had  been  given, 
an  Instraction,  that  if  the  jury  found  from  the 
evidence  that  defendant  was  negligent  in  any 
one  of  the  "three  particulars"  above  mention- 
ed, and  if  such  negligence  was  the  proximate 
cause  of  plaintiff's  injury,  they  should  find  for 
plaintiff,  was  proper. 

{Kd.  Note. — For  other  cases,  see  Trial,  Cent 
g.  IS  605,  696-612;  Dec.  Dig.  {  252.*] 

4.  Mabteb  and  Sbbtakt  (|  293*)— Injubibs 
TO  Sebvant — Dbebotitb  maohinbbt — In- 

BTBUCTI0N8. 

Where  a  servant  was  Injured  as  the  re- 
sult of  the  automatic  reversal  of  certain  rolls 
in  a  sawmill,  and  there  was  no  direct  evidence 
charging  defendant  with  knowledge  of  the  fact 
that  the  rolls  would  aatomatically  reverse,  the 
court  properly  charged  that  if  Uie  appliances 
were  defective  in  any  particular  as  charged  in 
the  complaint,  and  the  Jury  found  that  such  de- 
fects had  existed  so  long  uiat  defendant  by  or- 
dinary care,  shoold  or  could  liaTe  discovered 
them,  then  the  jury  should  find  that  defend- 
ant did,  as  a  matter  of  law,  know  of  such  de- 
fective condition. 

[Ed.  Note.— Fop  other  cases,  see  Master  and 
Servant  Cent  Dig.  1148-1166,  1168-1160; 
Dec.  Dig.  I  208.*] 


5.  Mabteb  and  Sebvant  (|  298*)— lirjimm 
TO  Servant  —  DEraoim  Maohuibbt  —  No- 
tice—iNBiBuonoNS. 

Where  a  servant  In  a  sawmill  was  injured 
by  the  automatic  reversal  of  certain  rolls,  and 
he  testified  that  he  was  not  informed  of  any  de- 
fect in  the  rolls  when  he  was  told  to  work 
thereon,  the  court  properly  charged  that  tt 
th«  master,  knowing  of  any  defect  in  any  ma- 
chine or  appliance,  places  an  employ^  at  work 
on  or  about  it,  without  notice,  and  the  servant, 
while  BO  employed  and  without  fault  on  his 
part  is  injured  as  the  proximate  result  of  the 
defect  the  employer  is  liable. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant  Cent  Dig.  ||  1148-1166,  1168-1100; 
Dee.  Dig.  1  293.*] 

6.  Tbial  (S  260*)— Request  to  CHABoa— In- 
BTBucnoNB  Given. 

The  court  need  not  give  a  requested  in- 
struction In  the  language  and  form  submitted, 
though  It  may  be  pertinent  and  In  other  re- 
spects unobjectionable,  provided  the  subject  is 
sufficiently  covered. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  H  651-659;  Dec  Dig.  §  260.*] 

Department  2.  ^peal  from  Superior 
Court  Snobomlab  Coimty;  W.  W.  BlatdE, 
Judge. 

Action  by  Richard  Ei  Walnwrlght  against 
the  United  States  liiuqber  Company.  Judg- 
ment for  plalntifl,  and  defendant  appeals. 

BalUngo',  Battle  Hnlbert  ft  Shorts,  of 
Seattle,  for  appellant  Cooler  ft  Horan,  B. 
MnlvUiill.  and  A.  M.  Wendell,  aU  of  Everett, 
for  reepondrat 

FUI^EaiTON,  J.  The  appellant,  in  the 
year  1910,  owned  and  operated  a  sawmill, 
located  at  Darrington.  In  this  state.  The 
respondent  was  employed  therein  aa  oflF-bear- 
or  st  the  eatott  saw,  and  was  injured  bj 
coming  In  contact  with  such  saw.  This  is 
an  appeal  from  a  Judgment  in  hla  fovor,  al- 
tered In  an  action  .brought  to  recover  dam- 
ages for  such  Injury. 

The  saw  at  which  the  respmdent  waa  in- 
jured was  set  In  a  swinging  frame,  hung 
in  sndi  manner  that  the  saw  could  be  used 
to  trim  and  cut  into  ivoper  lengths  cants 
and  other  timbers  brought  to  it  from  the 
head  saw  of  the  milL  The  means  used  to 
bring  the  timbers  to  the  saw  were  a  series 
of  rolls,  made  to  revolve  by  bring  geared  to 
the  power  shaft  of  the  mllL  After  the  tim- 
bers were  properly  trimmed  at  the  cut-off 
saw,  they  were  transferred  either  to  the 
pony  saw,  or  to  the  edger  at  the  end  of  the 
mill  in  the  oppodte  direction  from  the  head 
saw.  Between  the  cntpoCT  saw  and  edga  was 
another  s^es  of  rolls,  operated  In  a  manner 
similar  to  these  first  described,  by  which  the 
timbers  deelgiied  for  the  edger  could  be 
carried  from  the  saw  to  that  machlneL 
These  rolls  vrere  controlled  by  a  lever  placed 
near  the  stand  of  the  person  iterating  the 
cut-off  saw,  and  coold  be  made  to  stand  still, 
go  forward,  or  reverse,  at  the  option  of  the 
person  handlli^  the  lever.  The  respondent 
commenced  work  at  the  appellant's  mill  four 


*For  otber  cases  see  same  topic  and  section  NDHBBR  la  Dec  Dig.  *  Am.  Dig.  Key-No.  Berles  ft  B^'r  XodttUS 
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days  prior  to  tbe  time  he  waa  Injured.  He 
commenced  work  at  the  cut-ofF  saw  on  the 
morning  preceding  bis  Injury,  His  duties 
in  that  position  were  to  take  care  of  the 
refuse  matter  from  the  saw  and  assist  the 
sawyer  in  handling  the  timbers  brought  to 
the  saw  for  cutting.  Some  three  or  four 
hours  after  the  work  began  on  the  morning 
of  the  accident,  a  piece  of  Umber  of  con- 
siderable length  was  sent  down  to  the  cut- 
off saw  from  the  head  saw.  The  timber  con- 
tained a  flaw  near  Its  middle,  which  It  was 
necessary  to  cut  out  A  dimension  piece 
some  16  feet  In  loigtb  was  cut  from  the  end 
and  started  down  towards  the  edger  by 
means  of  the  rolls.  The  cut-off  sawyer  then 
proceeded  to  cut  off  a  block  from  tbe  timber 
which  contained  the  flaw,  and  the  respondent 
stood  facing  him  ready  to  receive  and  carry 
away  the  piece  cut  off.  As  he  thus  stood 
with  his  back  towards  the  direction  of  the 
edger,  the  rolls  In  aomi  manner  became  re- 
versed and  brought  the  timber  that  had  been 
started  towards  the  edger  back  again  to 
the  cut-off  saw.  As  It  came  back,  it  turned 
somewhat  upon  tbe  rolls,  so  that  the  end 
towards  the  respondent  projected  to  the  side 
on  which  he  was  standing.  As  It  came  for- 
ward, the  end  of  the  timber  struck  the  re- 
spondenti  and  pushed  him  forward  to  a  place 
Immediately  In  front  of  the  cut-off  saw  Just 
as  Its  operator  had  succeeded  In  pulling  the 
saw  through  the  timber  he  was  cutting.  The 
result  was  that  the  saw  came  In  contact  with 
the  respondent's  back  and  left  ahouldei:,  In- 
flicting upon  him  the  Injuries  for  wblcb  he 
sues  in  this  action. 

The  grounds  of  negligence  on  which  the 
respondent  based  his  complaint  were  three, 
namely:  (1)  That  the  appellant  suffered  and 
permitted  the  rolls  and  the  mechanism  con- 
trolling the  same  to  become  and  remain  in 
a  defective  and  dangerous  condition,  so  that 
the  rolls  would,  without  any  manipulation 
of  the  lever  intended  to  control  them,  au- 
tomatically reverse^  thereby  bringing  ma- 
terial which  had  been  carried  to  the  edger 
back  from  that  machine  to  the  cut-off  saw; 
(2)  that  it  suffered  and  permitted  the  cut- 
off saw  to  become  and  remain  in  a  defective 
condition,  in  that  there  was  no  stop  provided 
to  prevent  the  saw  from  swinging  beyond 
the  rolls  Into  the  space  provided  for  the 
Itersons  working  with  the  saw  to  stand,  and 
that  to  allow  It  to  so  swing  was  both  dan- 
gerous and  unnecessary;  and  (S)  that  the 
appellant  was  guilty  of  negligence  In  direct- 
ing the  respondent  to  work  in  a  position  of 
special  and  unnecessary  peril  without  giving 
him  notice  or  warning  of  the  danger  to  be 
encountered. 

[1]  The  principal  contention  of  the  ap- 
p^nt  is  that  the  evidence  is  Insufficient  to 
Justify  tbe  verdict;  the  special  point  being 
tttat  there  was  no  evidence  of  negligence  on 
the  part  of  the  appellant  We  have  not. 
howevOT,  been  able  to  take  this  view  of 
the  reoorO.  A  nnmber  of  witnesses  testtfled 


to  the  fact  that  these  rolls  frequently  re- 
versed automaticaUy ;  that  they  had  observ- 
ed them  do  so  at  dlfferait  times  for  many 
months  Immediately  prior  to  the  accident; 
and  one  witness  testlfled  that  It  was  common 
talk  among  the  employte  of  the  mill  that 
these  particular  rolls  were  out  of  repair. 
A  millwright  called  as  an  expert  testified 
that  rolls  that  would  thus  start  automatical- 
ly were  either  Improperly  constructed  or 
Improperly  adjusted,  and  that  properly  con- 
structed and  adjusted  rolls  would  remain 
stetionary  until  put  In  motion  by  the  act 
of  the  person  controlling  them.  The  respond- 
ent testified  that  he  was  Injured  some  four 
hours  after  he  had  begun  work  at  the  cut- 
off saw,  and  on  the  fourth  day  after  he  .had 
begun  work  In  the  mill,  and  that  he  was 
not  told  and  did  not  know  of  the  tendency 
of  these  rolls  to  reverse  and  bring  back  tim- 
bers that  had  been  sent  forward  to  the  edger, 
until  after  he  received  his  Injury.  There 
was  evidence  also  that  a  prop^ly  adjusted 
cut-off  saw  should  have  a  stop  upon  It  to 
prevent  ite  swinging  too  far  Into  the  apace 
beside  the  rolls,  and  the  respondent  testified 
that  if  this  saw  had  been  so  adjusted  he 
would  not  have  been  injured. 

[2]  We  think  there  was  here  suflldent  evi- 
dence to  carry  the  question  of  negligence  to 
the  Jury.  It  la  true  that  the  respondent  was 
unable  to  point  out  the  evedfic  defect  that 
caused  these  rolls  to  reverse.  But  having 
shown  that  they  actually  reversed  auto- 
matically, and  that  properly  constructed 
rolls  do  not  so  reverse,  the  Jury  were  war* 
ranted  In  finding  that  the  appellant  was 
negligent  in  not  having  them  properly  con- 
structed and  adjusted  before  It  put  the  re- 
spondent to  work  thereon.  Donahue 
Drown,  164  Mass,  21,  27  N.  E.  67S;  Mooney 
V.  Connecticut  lUver  Lumber  Co.,  1S4  Maes. 
407,  28  N.  £}.  352;  Towle  v,  Stlmson  SOU 
Co.,  88  Wash.  305,  74  Pac.  471,  We  con- 
clude, therefore,  that  the  court  did  not  etr 
in  refusing  to  sustain  the  challenge  to  tbe 
suflldency  of  the  evidence. 

The  appellant  has  excepted  to  a  number 
of  tbe  Instructions  given  by  the  court,  not, 
as  we  understand,  because  they  do  not  state 
correct  principles  of  law,  but  because  there 
was  no  evidence  before  the  Jury  on  the  sub- 
Jec^matter  to  which  they  relate.  For  ex- 
ample, the  court  gave  the  following  Instruc* 
tions,  to  which  exceptions  were  taken : 

"If  you  should  find  under  the  evidence, 
that  said  defendant  was  guilty  of  negli- 
gence in  any  one  of  the  three  particulars 
above  mentioned,  and  that  such  negligence 
on  the  part  of  the  defendant  was  the  proxi- 
mate cause  of  the  Injury  to  the  plaintiff, 
you  are  then  instructed  that  your  verdict 
would  be  for  the  defendant" 

"I  Instruct  you  that  If  yon  should  find 
from  the  evidence  that  any  of  the  appliances 
mentioned  in  tbe  complaint  were  d^ttcttve 
in  any  particular  as  diarged  in  the  com- 
plaint, thai  If  yoa  should  fnrfiier  find  Uiat 
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such  defects  existed  for  such  length  of  time 
that  the  employer,  in  the  exercise  of  ordi- 
nary care,  could  or  should  have  discovered 
such  defect  or  defects,  then  I  Instruct  you 
that  It  Is  your  duty  to  find  that  the  de- 
fendant did,  as  a  matter  of  law,  know  of 
Buch  defective  condition." 

"Tou  are  iuBtmcted  that  If  the  employer, 
■snowing  the  existence  of  any  defect  In  any 
matdilne  or  appliance,  places  an  employ^  to 
work  upon  or  about  such  defective  machine 
or  appliance  without  notlf>*ing  the  employ^ 
of  the  existence  of  such  defect,  and  If  the 
employe  while  so  employed,  and  without 
fault  on  his  part,  la  Injured  as  the  proxi- 
mate result  of  such  defect,  then  the  employ- 
er is  liable  to  the  mploye  for  such  Injury." 

[S-l]  But  it  seems  to  us  that  these  Instruc- 
tions were  clearly  pertinent,  both  to  the 
Issues  and  the  facts  shown  by  the  evidence. 
The  "three  particulars"  referred  to  In  the 
first  Inatmction  quoted  was  a  statement  by 
the  court  of  the  grounds  of  negligence  charg- 
ed against  the  appellant  In  the  complaint, 
an  outline  of  which  we  have  heretofore  giv- 
en; and  as  we  have  shown  there  was  clearly 
some  substantial  evidence  that  the  appellant 
was  negligent  In  each  of  the  particulars  al- 
lied. The  second  Instruction  was  pertinent 
in  the  light  of  the  fact  that  there-  was  no 
direct  evidence  charging  the  appellant  with 
knowledge  of  the  fact  that  the  rolls  would 
automatically  reverse,  and  the  third  Is  per- 
tinent since  the  respondent  testified  that  he 
was  not  Informed  of  any  defect  in  the  rolls 
at  the  time  he  was  told  to  go  to  work  there- 
on. So  with  the  exceptions  taken  to  other 
instructions.  Their  pertinency  dep^ds  upon 
the  view  takoi  of  the  evidence,  and  since  we 
disagree  with  the  construction  the  appellant 
puts  on  the  evidence  we  cannot  hold  the  in- 
struction erroneous. 

[I]  Certain  proposed  instructlona  on  the 
question  of  contributory  negligence  were  re- 
quested, which  the  court  refused  to  give. 
But,  in  80  far  as  they  were  pertinent,  th^ 
were  covered  by  the  court's  general  InBtmc- 
tions.  This  Is  a  sufficient  compliance  with, 
the  rule,  as  In  this  jurisdiction  it  is  not  nec- 
essary to  give  a  requested  instruction  in  the 
language  and  forni>  submitted,  evoi  Chough 
it  may  be  pertinent  and  in  ottier  respects 
unobjectionable 

The  judgment  Is  affirmed. 

MOUNT,  MAIN,  Ea^S,  and  HOBBIS, 
JJ.,  concur. 


SHINN  V.  KBMP  &  HEBBBT  et  aL 

(Supreme  Ooort  of  Washington.   ApiU  28L 

Iftia) 

1.  BAifKBUPTCV  (ji  262*)  — Sales  Fbbe  akd 
CLEAB  FROIC  LlXHS— J DBIS DICTION  OF  BANK- 

RUPTCT  Court. 

The  bankruptcy  court  may  order  a  sale  of 
the  property  of  a  bankrupt  free  from  liens,  and. 


'  when  that  li  done,  the  parchaser  acquires  a 
good  title  and  existing  liens  are  tranaterred  to 
the  proceeds,  and  a  mechanic's  lien  claimant, 
having  notice  of  the  sale,  must  resort  to  the 

fund. 

[Ed.  Note^For  other  cases,  see  Bankmptcr, 
Cent  Dig.  H  808-^;  Dec.  Dig.  {  262.«] 

2.  EvinENCX  a  82*}— Sai-bs  in  Bankbuptot. 

A  state  court  must  assume  that  everything 
necessary  to  make  a  sale  in  bankruptcy  r^lar 
was  done  by  the  bankruptcy  court,  and  that 
the  trustee  In  making  a  sale  proceeded  with 
doe  regularity. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  g  104;  Dec  Dig.  {  82.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  3cbn  B.  Yakej', 
Judge. 

Action  by  B.  H.  Shlnn  against  Kemp  & 
Hebert  and  others.  From  a  judgment  of  dis- 
missal, plalntifl!  appeals.  Affirmed. 

W.  C.  Hlnman,  of  Spokane,  for  appellant. 
Danson,  Williams  ft  Danson,  of  Spokane. 
(Oeo.  D.  Lant^  of  Sj^ansb  <fC  counsel),  for 
respondents, 

MOERIS.  J.  Appellant  brought  this  ac- 
tion to  foreclose  a  mechanic's  lien  on  certain 
counters,  shelving;  tables,  and  other  fix- 
tures in  the  store  of  E.  Rosenthal,  at  Spo- 
kane. The  amount  claimed  was  $1,2%!.  Be- 
tween the  filing  of  the  claim  of  lien  and  the 
commencement  of  this  foreclosure.  Rosenthal 
was  adjudged  a  bankrupt,  and  the  property 
had  been  sold  by  the  trustee  in  bankruptcy, 
acting  under  orders  In  the  bankruptcy  pro- 
ceedings. These  orders  directed  the  sale 
to  .l>e  made  free  and  clear  from  all  incum- 
brances. At  the  sale  Kemp  &  Hebert  be- 
came the  purchaser.  Ai^Uant,  when  he 
brought  his  action,  joined  the  bankrupt,  the 
trustee  In  bankruptcy.  Kemp  &  Bebert,  the 
purchaser  at  the  bankrupt  sale,  and  the 
owner  of  the  store  building  as  defendants. 
The  trustee  in  bankruptcy  demurred  to  this 
complaint,  and  Kemp  &  Hebert  answered. 
Appellant  then  filed  an  amended  complaint 
which  dlCTered  from  the  original  complaint 
only  in  that  It  set  forth  the  matter  of  the 
sale  to  Kemp  &  Hebert  free  and  clear  from 
all  liens  under  the  order  of  the  referee  In 
bankruptcy,  and  made  this  order  a  part  of 
his  complaint  He  also  set  forth  the  publi- 
cation of  the  notice  of  this  sale  and  that  pri- 
or to  the  day  of  sale  he  served  upon  the 
trustee  and  refraee  In  bankruptcy  a  notice 
of  his  claim  of  Uea  on  the  property  ordered 
to  be  sold.  To  this  amended  complaint  de- 
murrers were  filed  and  sustained.  A  second 
amended  complaint  was  then  served,  wblch 
difTered  in  no  material  respect  from  the 
amended  complaint  This  second  amended 
complaint  was,  on  separate  motions  of  the 
trustee  In  bankruptcy  and  Kemp  &  Hebert. 
stricken,  and  separate  judgments  of  dismiss- 
al entered,  from  which  appeals  have  been 
taken.  These  appeals,  since  they  present  the 
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same  queatloD,  were  consolidated  and  beard 
as  onCb 

[1]  The  only  thing  to  be  considered  by  va 
Is,  Under  tbe  allegations  of  the  second 
amended  complaint,  Is  a  cause  of  action 
stated?  We  think  not  It  appears  that  the 
property  passed  into  the  control  of  the 
bankruptcy  court  before  the  commencement 
of  the  action  to  foreclose,  and  that,  actins 
under  orders  Issued  in  the  bankruptcy  pro- 
ceeding the  trustee  sold  the  property  free 
and  clear  from  all  llms.  It  also  appears 
that  appellant  had  notice  of  this  sale,  as  he 
alleges  that  prior  to  Its  date  he  served  his 
notice  of  d&lm  of  Uen  upon  both  the  referee 
and  trustee  in  bankruptcy.  That  the  bank- 
ruptcy court  acquired  Jurisdiction  over  the 
property  cannot  be  doubted.  It  Is  equally 
clear  that  It  bad  the  power  to  sell  the  same 
free  and  clear  from  all  liens,  thus  Investing 
the  purcfaaser  at  Its  sale  with  good  title  and 
transferring  the  existing  Uen  to  the  fund 
derived  from  the  sale  Brandoiburg  on 
Bankruptcy  (3d  Bd.)  {  1195 ;  In  re  Prince  & 
Walter  (D.  C)  m  Fed.  646;  Houston  v. 
City  Bank,  6  How.  488,  12  L.  Bd.  520. 

[2]  Tbe  sale  being  made  under  order  from 
a  court  of  competent  Jurisdiction,  we  must 
assume  that  everything  necessary  to  make 
the  sale  regular  was  done,  and  that  the 
tmstee  in  making  it  was  proceeding  with 
doe  r^nlaritr.  It  is  also  alleged  In  the 
amended  complaint  that,  out  of  the  money 
obtained  by  the  trustee  in  bankruptcy,  aome 
486.000^  91,282,  fbe  amount  claimed  by  ap- 
pellant, was  paid  for  tbe  purpose  of  satis- 
fytug  bis  Qoi,  and  aro^lant  now  claims  a 
lien  upon  sacb  sum.  There  is  tbm  a  fund 
in  existence  created  to  satisfy  appellant's 
11«,  and  he  sbonld  proceed  against  that 
fund,  to  which  bis  Uen  has  been  transfer- 
red, lathCT  than  against  these  purchasers 
who,  under  a  sale  from  a  court  of  compe- 
tent Jurisdiction,  acting,  so  far  as  we  know, 
with  due  r^iani  to  tbe  rights  of  all  parties, 
have  paid  fall  value  for  the  property  and 
placed  In  tbe  hands  of  the  trustee  euffldent 
funds  to  satisfy  appellant's  lien. 

The  Judgments  are  atOrmed. 

CBOW,  a  J.,  and  FUIiLBRTON,  MAIN, 
and  WlABf  JJ..  ooncnr. 


CABPENTEE-McNEILL  TSV.  CO.  v.  CITY 
OF  SPOKAKE. 

(Saprems  Court  of  WaBhington.  •  April  28, 

1913.) 

ICmRinT  DoKAiN  (i  248*)— GoNCLvaxTCirass 
or  JuooHXNT— Reb  Judicata. 
Bern,  ft  BaL  Code,  I  7820,  provides  that  if 
any  dty  has  heretofore  taken  or  shall  hereafter 
take  possession  of  any  land  or  other  property, 
or  has  or  aball  damage  the  same,  for  any  pub- 
lic purpose  mentioned  In  the  act,  or  for  any 
oOier  purpose  within  tht  authority  of  the  city 
vdthont  having  made  just  compensation  there- 
for, the  city  may  cause  the  compensation  to  be 


ascertained  and  paid  to  the  persons  entitled 
thereto  by  proceedings  taken  in  accordance  with 
the  provisions  of  the  act,  and  the  payment  of 
auch  compensation  and  costs  as  shall  l>e  ad- 
judged in  favor  of  the  persons  entitled  thereb) 
m  such  proceedings  shall  be  a  defense  to  any 
other  action  for  the  taking  or  damaging  of  such 
property.  Beld,  that  such  section  does  not  lim- 
it tbe  damages  recoverable  in  an  action  so 
brooght  to  those  which  might  have  been  antici- 
pated, in  advance  of  the  taking  or  damaging, 
but  includes  tbe  determination  of  damages  after 
the  taking  or  damaging  of  the  property, '  and 
hence,  where  work  incident  to  a  change  of  street 
grade  or  other  improvement  which  may  have 
caused  damage  to  private  property  had  already 
been  performed  at  the  time  the  suit  in  condem- 
nation was  commenced,  the  damage  occasioned 
thereby  was  within  tbe  issues  In  such  suit,  and 
the  judgment  res  Judicata  tliereof. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  Si  661,  627-629,  700;  Dec 
Dig.  I  243;*  Judgment,  Cent  Dig.  SS  1071, 
1072.] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  Oountr;  Jobn  B.  Takey, 
Judge. 

Action  by  the  Carpenter-McNeill  Invest- 
meat  Company  against  the  City  of  Spokane. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Affirmed. 

Horrlll,  Chests  &  Sknse,  of  Spokane,  for 
appellant  H.  M.  Stephens  and  Bruce  Blake, 
both  of  Spokane,  for  respondent 

BLIilS,  J.  This  action  was  brought  to  re- 
cover damages  caueed  by  the  alleged  removal 
of  lateral  support  of  property  belonging  to 
plaintiff,  abutting  upon  Main  avenue  In  the 
city  of  Spokane,  In  the  course  of  the  improve- 
ment of  that  street  by  the  city.  By  ordi- 
nance passed  in  18^,  the  grade  of  Main 
avenue  was  established  In  front  of  the  prop- 
erty In  question.  The  street  was  not  graded 
to  that  grade,  and  on  the  2lBt  day  of  June, 
1910,  a  new  grade  was  established  and  the 
street  was  graded,  sldewalked,  parked,  and 
curbed  to  conform  to  that  grade.  The  work 
was  done  by  contract  On  the  8tb  day  of 
June,  1011,  when  the  work  was  practically 
completed,  the  plaintiff  filed  a.  claim  against 
the  dty  for  damages  to  Its  pn^rty  by  rea- 
son of  the  manner  in  which  the  work  was 
done.  On  the  19th  day  of  July,  1911,  the  dty 
having  taken  no  action  In  tbe  premises,  this 
action  was  Instituted  to  recover  the  damages. 
On  October  31,  1911,  tbe  dty,  In  pursuance 
of  an  ordinance  passed  on  the  26th  of  Octo- 
ber, commenced  suit  In  condemnation  for 
the  purpose  of  ascertaining  the  damages  to 
proper^  abutting  upon  Main  avenue  by  rea- 
soa  of  the  change  of  grade  of  that  street 
The  plaintiff  In  this  action  was  a  party  to 
the  condemnation  suit  and  Its  property  in- 
cluded therein.  It  appeared  In  that  action 
by  the  same  attorneys  who  represent  it 
in  this,  and  the  trial  resulted  in  a  verdict 
of  no  damage  to  Its  property.  Judgment  was 
entered  accordli^ly  on  the  22d  day  of  Janu- 
ary, 1912,  and  no  appeal  was  ever  prosecnt- 
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ed  thereftom.  The  plaintiff  thweafter 
pressed  the  present  suit,  which  had  Iain 
dormant  thronghout  the  condemnation  pro- 
ceedings. The  clt7  filed  an  amended  answer 
In  which,  atuong  other  things,  it  set  np  as  an 
affirmative  defense  the  Judgment  entered  In 
the  condenmatlOD  suit  as  res  Judicata.  The 
action  was  tried  on  June  27,  1912.  The 
plaintiff's  evidence  and  offers  of  evidence 
were  all  directed  to  proof  of  damages  to  Its 
property  caused  by  the  manner  in  which  the 
grading  was  done,  the  faulty  and  insecure 
construction  of  a  retaining  wall  In  front  of 
the  property,  the  probable  cost  of  recon- 
structing the  wall,  and  a  loss  of  rents  In- 
cident to  Interference  with  access  to  Its 
property.  The  defendant  Introduced  In  evi- 
dence the  petition,  verdict,  and  Judgment  In 
the  ccmdemnatlon  suit.  Both  parties  having 
rested,  the  defendant  moved  for  a  dismissal 
of  the  action.  The  motion  was  granted, 
Judgment  of  dismissal  waa  entered,  and  the 
plaintiff  anwaled. 

The  appellant  concedes  that,  If  the  damag- 
es sought  to  be  recovered  In  this  action  are 
snch  as  were  or  could  have  been  taken  Into 
consideration  In  the  condemnation  proceed- 
ings, then  the  Judgment  In  that  action  Is  res 
Judicata  of  tbe  issues  in  tMa.  It  omtaida, 
however,  that  Inaamu^  as  tbe  ordinance, 
pnranant  to  wblcb  the  action  for  oondCTma- 
tkm  was  brought,  cont«nplated  tbe  fixing  of 
damages  to  ths  appellant's  property,  and 
other  pK^torties  abutting  upon  the  street, 
caused  by  tbe  change  of  grade,  and  provided 
tbat  such  damages  should  be  paid  by  special 
assesammt  asilnst  tbe  propoty  benefited 
thereby,  tbe  damages  resulting  from  tbe  man- 
ner In  wblcb  the  yrotk  was  done  were  not 
within  the  Issues  nor  determinable  in  that 
action.  Tbe  contention  Is  based  upon  the 
provision  of  section  16,  art  1,  of  the  state 
Constitution,  and  upon  two  sections  of  the 
statute  conferring  upon  cities  the  power  of 
eminent  domain  and  governing  the  manDw 
of  its  exercise.  If  we  have  correctly  caught 
the  appellant's  argument,  it  la  thU:  That 
since  the  Constitution  provides  that  "no 
private  property  shall  be  taken  or  damaged 
for  public  or  private  use  without  Just  com- 
pensation having  been  first  made  or  paid  into 
court  for  the  owner."  and  since  the  statute 
(Rem.  ft  Bal.  Code,  {  7768)  authorizes  cities 
to  take  or  damage  property  for  street  pur- 
poses, the  making  or  change  of  grades,  or 
other  public  use.  "after  Just  compensation 
having  been  first  made  or  paid  into  court 
for  the  owner,"  and  since  the  statute  (Rem. 
ft  BaL  Code,  |  7769),  which  directs  the  initi- 
ation of  condemnation  proceedings  by  ordi- 
nance and  authorizes  the  payment  of  the 
damages  by  special  assessments,  farther 
provides  "tbat  no  special  assessment  shall  be 
levied  under  authority  of  tills  act  except 
when  made  for  the  purpose  of  streets,  av- 
enues, alleys,  or  highways  or  alterations 
thereof  or  cbangea  of  tbe  grade  therdn  or 


other  Improvements  in  or  adjoining  the 
same,"  therefore  the  Issue  in  the  condemna- 
tion action  could  only  Include  damages  which 
could  be  anticipated  and  ascertained  In  ad* 
vance  of  the  actual  performance  of  the  work 
of  changing  the  grade,  and  only  damages 
the  payment  for  wlilch  could  be  assessed 
against  the  abutting  property  benefited  by 
the  change  of  grad&  Appellant's  conclusion 
is  that  damages  resulting  from  the  manner 
In  which  the  work  was  done  are  not  damages 
which  could  be  ascertained  and  paid  in  ad- 
vance, and  are  not  damages  whlcb  could  be 
paid  t>y  special  assessment,  and  hence  are 
not  damages  which  could  have  been  conald- 
ered  and  determined  In  the  condemnation 
suit.  We  believe  that  the  foregoing  fairly 
presents  the  appellant's  position.  If  It  is 
sound,  this  case  does  not  fall  within  the  rule 
announced  In  Compton  v.  Seattle,  38  Wash. 
614,  80  Pac  767,  and  Jobnson  t.  Spokane^ 
130  Pac.  341.  If  it  to  not  sound,  then  tbe 
rule  In  those  cases  Is  dedslve  of  this,  and 
the  court  committed  no  error  In  dismissing 
the  action. 

It  the  statutory  provltions  cited  by  tbe  aih 
pellant  were  ,the  only  provisions  on  the  sab- 
JeCt,  tSiere  would  be  much  force  In  tlie  argiH 
ment  There  is,  however,  another  section  of 
the  statute  (Rem.  &  BaL  Code,  |  7820)  whidi 
we  conceive  waa  enacted  to  meet  Just  sncb 
cases  as  that  here  presented.  It  reads  as 
follows:  "If  any  dty  has  heretofore  takoi 
or  shall  hereafter  take  posseeslon  of  any  land 
or  other  property,  or  has  damaged  or  shall 
hereafter  damage  the  same  for  any  of  the 
public  purposes  motioned  In  this  act,  or  for 
any  other  purpose  within  tbe  authority  ot 
such  dty  or  town,  without  having  made  Just 
<»>mpen8ation  tberafor,  snch  or  town  may 
cause  such  compensation  to  be  ascertained 
and  paid  to  the  persons  entitied  thereto  by 
proceedings  taken  In  accordance  with  tbe 
provisions  of  this  act,  and  the  payment  of 
such  compensation  and  costs  as  shall  be  ad- 
Judged  in  favor  of  the  persons  entitled  there- 
to in  such  proceedings  sliall  be  a  defense  to 
any  other  action  for  the  taking  or  damaging 
of  such  property."  This  section  can  have  no 
other  purpose  than  the  determination  of  dam- 
ages after  the  taking  or  damaging  of  the  prop- 
erty. It  does  not  limit  the  damages  recovera- 
ble In  an  action  so  brought  to  those  which 
might  have  been  anUdpated  In  advance  of  the 
taking  or  damaging.  Where  the  work  inddent 
to  the  change  of  grade  or  other  improvement 
of  the  street,  whlcb  may  have  caused  damage 
to  private  property,  bas  already  been  per- 
formed at  the  time  the  suit  in  condemnation 
is  commenced,  it  to  obvious  that  under  this 
section  an  action  thereafter  brought  to  as* 
certain  the  damages  puts  In  Issue  all  such 
damages,  whether  resulting  from  things 
which  might  have  been  anticipated  before 
the  work  was  commenced  or  from  tbe  man- 
ner in  which  tbe  work  was  dme  and  only 
ascertainable  after  the  work  was  completed. 
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Afl  we  luTe  aeeOt  the  work  here  In  a^es- 
tloo,  for  the  alleged  faulty  performance  of 
which  the  appellant  In  this  action  aeeka 
damages,  ms  all  performed  prior  to  the 
commencemeDt  of  the  condemnation  salt 
The  appellant  was  a  party  to  that  salt  and 
ajipeared  therein.  It  was  incumbent  npon 
the  appellant  to  set  up  In  that  anlt  all  damag- 
es which  It  claimed  by  reason  of  the  physical 
change  of  grade,  and  all  dam^es  which  it 
claimed  resulted  from  the  manner  In  which 
that  work  was  donew  Whether  damages  re- 
mltlng  from  an  Improper  performance  of  the 
work  of  changing  the  grade  may  be  as- 
sessed against  the  property  benefited  by  the 
change  Is-a  question  with  whl<A  we  are  not 
here  concerned.  That  Is  a  question  in  which 
the  owners  of  the  property  to  be  assessed 
are  aloae  Interested,  and  It  can  only  be  de- 
termined  In  an  action  InTolvlng  the  validity 
of  the  assessment  when  made.  It  can  have 
no  bearing  upon  the  Question  of  compensa- 
tloo  for  the  taking  or  damaging  of  the  ap- 
pellant's property.  It  was  the  right  and  duty 
ot  the  appellant  to  set  up  and  prove  all 
damages  whliA  It  claimed  to  haTe  sufTered  in 
the  Condemnation  action..  The  Judgment  in 
that  a<;tlaD  Is  thertfore  concludTe  upmi  the 
same  Issue  which  Is  presented  In  the  present 
actlim.  TbB  defense  of  res  ludleata  was 
properly  sustained.  This  action  was  proper- 
ly dismissed. 

The  Judgment  Is  affirmed. 

UOUNT,  FULLBBTON,  UAIN,  and  MOR- 
BIS,  JJ.,  cmcar. 


LEHUAN  V.  HBITSTON  et  sL  , 

(Snpreme  C9onrt  ni  WashlngtMi.   April  2B, 
191&) 

1.  IduiTATioN  OF  Actions  (J  19*}— Natubk 
OF  AcnoK— Reoovkbt  or  Rial  Psopbbtt. 

Ad  action  to  recover  from  the  widow  of 
plaiDtifTs  deceased  partner  an  undirided  one- 
half  of  certain  tide  lands  to  which  plaintiff 
claimed  an  eqaitable  title  was  not  a  suit  to 
establish  a  trast,  bat  rather  an  action  to  re- 
cover real  estate,  and,  having  been  brought 
within  three  yean  after  the  partnei's  death, 
was  not  barred  by  any  statute  of  limitations. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Gent.  Dig.  |S  73-86;  Dec.  Dig.  | 

2.  Pabtnership  (I  268*)  —  SETrmsirc  —  lu- 

PEACHUENT. 

Where  partners  engaged  in  a  general  ad- 
justment of  their  buslnesi  affairs  and  executed 
a  settlement  paper  by  which  they  released  each 
other  from  all  ooUgations,  and  on  the  same  day 
plaintiff  executed  to  his  partner  written  as- 
lignments  of  all  tide  land  applicationi,  nibse- 
quent  declarati<ms  alleged  to  have  been  made 
by  such  partner.  Indicating  that  plaintifl  bad 
an  equal  interest  In  the  tide  lands  with  him, 
were  insufficient  to  establish  such  Interest  as 
against  the  itartner's  widow  after  his  deatii. 

[Ed.  Note.— For  oOer  cases,  see  Fartnerriiip, 
Cent  Dig;  ff  664-l!7«,  S7^^;  Dee.  Dig.  | 
268.*] 


8.  Tbubts  (S  44*)— Evidbnoi— StrrFicnENCT. 

Evidence  held  to  show  that  defendant's  de- 
ceased husband  held  title  to  certain  city  lots 
in  trust  for  plaintiff,  and  to  secure  advances 
made  by  him  for  taxes,  special  assessments,  etc, 
and,  the  lots  having  been  sold  by  defendant 
after  her  husband's  death,  she  was  liable  to 
plaintiff  for  the  purchase  money  after  deduct- 
ing the  disbarsements,  etc. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Oent 
Dig.  il  66-68;  Dec.  Dig.  |  44.*] 

Department  2.  Appeal  from  Superior  Court, 
Pierce  County. 

Action  by  Robert  B.  Lehman  against  May 
N.  Heustou  and  others.  From  a  Judgment 
for  less  than  the  relief  demanded,  both  par- 
ties appeal.  Affirmed. 

T.  W.  Hammond  and  E.  R.  York,  both  of 
Tacoma,  for  plaintiff.  Fletcher  &  Evana,  of 
Tacoma,  and  Veaiey  Bryan,  ot  SeatUe,  for 
defendants. 

CROW,  C.  J.  This  action  was  commenced 
by  Robert  B.  Lehman  against  May  N.  Heus- 
ton,  Elizabeth  Heustou  Huston,  and  Cath- 
arine A.  Heuston  to  recover  certain  tide 
lands  in  Pierce  and  King  countlea,  certain 
lots  in  the  dty  of  Tacoma,  personal  prop- 
erty consisting  of  ofiSce  furniture  and  law 
books,  and  to  obtain  an  accounting.  No  find- 
ings of  fact  were  made,  but  the  trial  court 
entered  a  decree,  dismissing  plaintiff's  com- 
plaint as  to  the  tide  lands,  awarding  plain- 
tiff certain  lots  In  the  dty  of  Tacoma,  to- 
gether with  the  sum  of  $75,  the  net  process 
of  lota  theretofore  sold  by  defendants  after 
deducting  dlabursements  made  by  defend- 
ants for  '  taxes  and  Improvements,  and 
awarding  plaintiff  the  office  furniture  and 
law  books  in  dispute.  Plaintiff  has  appeal- 
ed from  that  portion  of  the  decree  by  which 
his  complaint  was  dismissed  as  to  the  tide 
lands.  Defendants  have  appealed  from  the 
remainder  ot  the  decree. 

As  both  parties  have  appealed,  we  will 
designate  them  as  plaintiff  and  defendants. 
The  record  and  printed  briefs  are  volumi- 
nous, the  transactions  involved  extending 
over  a  period  of  more  than  10  years.  To 
state  the  evidence,  or  completely  detail  the 
ultimate  facts,  which  it  tends  to  establish, 
would  require  an  opinion  ot  interminable 
length,  and  serve  no  good  purpose.  We  have 
not  the  benefit  of  findings  made  by  the  trial 
Judge,  and  now  make  our  own  findings. 

Relative  to  the  office  furniture  and,  law 
books,  we  do  not  think  It  necessary  to  make 
any  statement  ot  tbe  evidence.  After  a 
careful  consideration  ot  the  entire  record, 
we  condude  that  they  belonged  and  were 
properly  awarded  to  the  plaintiff. 

Relative  to  the  tide  lauds,  we  find  the 
following  facta:  Prior  to  1891,  plaintiff,  Rob- 
ert B.  Lehman,  an  attorney  at  law,  was  en- 
gaged In  tbe  practice  of  bis  profession  In 
the  dty  of  Tacoma.  In  that  year  B.  F. 
Heuston,  now  deceased,  then  a  young  attor- 
ney ot  limited  means,  entered  plaintifTs  law 
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office,  working  for  plaintiff  upon  a  salary 
and  perhaps  for  other  compensation.  From 
that  time  until  Mr.  Heuston's  death,  which 
occurred  on  May  6,  1907.  plaintiff  and  Heus- 
toQ  were,  and  continued  to  be,  Intimate 
friends,  sustaining  the  most  cordial  rela- 
tions. In  conuectlon  with  his  practice  plain- 
tiff purchased  and  equipped,  at  his  own  ex- 
pense, an  abstract  plant,  with  tittle  and 
trust  features.  After  1896,  by  a  readjust- 
ment of  their  businesa  relations,  plaintiff 
devoted  most  of  his  time  and  energies  to 
the  abstract  business,  while  Mr.  Houston 
continued  the  law  business 'with  an  office 
in  plalntUTs  building,  whldi  he  occupied 
without  the  payment  of  rent  During  this 
period  plaintiff  and  Mr.  Heuston  iurestigat- 
ed  tide  lands  then  owned  by  the  state,  and 
on  or  about  February  17,  1898,  plaintiff  filed 
with  the  land  commissioner  applications 
2720,  2721,  and  2722  for  the  purchase  of 
large  tracts  of  second-class  tide  lands  In 
Pierce  and  King  counties.  On  December  10, 
1898,  plaintiff  presented  to  the  land  com- 
missioner a  further  application.  No.  2794, 
for  certain  tide  lands  which  he  and  Heus- 
ton Insisted  were  second-class  tide  lands,  but 
which  the  land  department  Insisted  were 
first-class  tide  lauds.  All  applications  were 
made  In  the  name  of  Mr.  Lehman,  Mr.  Heus- 
ton acting  as  his  attorney,  but  they  appear 
to  have  been  Jointly  and  equally  Interested 
in  the  enterprise  until  December  23,  1899. 
The  land  commissioner  rejected  appUcatlou 
2794,  whereupon  plaintiff,  through  Mr.  Heus- 
ton as  his  attorney,  applied  to  .this  court 
for  a  writ  of  mandate,  requiring  the  com- 
mlssioner  to  a]Iow  its  flUng.  The  writ  was 
granted  on  March  30,  1901  (State  ei  rel. 
Lehman  v.  Bridge,  24  Wash.  363,  64  Pac. 
618),  but  subsequent  lltigatloD  hereinafter 
mentioned  arose  relative  to  the  lands  In- 
cluded In  application  2794.  For  a  number 
of  years  plaintiff  continued  the  management 
of  his  abstract  office,  while  Mr.  Heuston  con- 
tinued the  practice  of  law,  their  business, 
professional,  and  personal  relations  b^ng 
intimate.  On  December  23,  1899,  as  shown 
by  an  executed  written  agreement,  and  oth- 
er papers  found  to  have  been  in  the  posses- 
sion of  Mr.  Heuston  at  the  date  of  his  death, 
a  settlement  was  had  between  the  parties, 
upon  which  the  defendants  now  rely.  This 
agreement  reads  as  follows;  "The  under- 
signed having  had  eztenslTe  business  rela- 
tions and  dealings  with  each  other  during 
the  past  nine  years  and  wishing  to  settle 
their  affairs,  wind  up  all  business  relatioD- 
shlps,  and  exchange  receipts  and  releases 
in  full  to  this  date,  do  hereby  mutually 
agree  as  follows:  (1)  That  all  business  rela- 
tions heretofore  existing  between  us  of  ev- 
ery kind  and  nature  are  hereby  dissolved 
and  declared  at  an  end.  (2)  That  the  par- 
ties hereto  mutually  release  each  other  from 
all  accounts  and  accountings,  the  one  with 
the  other,  and  hereby  acquit  eacA  other 
from  all  obligations,  the  one  with  the  oth- 


er to  this  date:  Provided,  and  it  is  mutual- 
ly agreed,  that  one  certain  note  and  chattel 
mortgage  for  $1,000  made  hy  R.  B.  Lehman 
to  B.  F.  Heuston  and  now  in  the  Puget 
Sound  Savings  Bank  has  a  balance  due  and 
unpaid  at  this  date  of  $500,  payments  hav- 
ing been  made  on  this  note  reducing  It  to 
that  amount,  and  certain  of  the  mortgaged 
property  having  been  heretofore  released 
and  delivered  to  said  Lehman.  Executed  in 
duplicate  this  23rd  day  of  December,  1899. 
R.  B.  Lehman.  [Seal.]  B.  F.  Heuston. 
[Seal.]"  On  the  same  day,  December  23, 
1899,  Mr.  Lehman  executed  written  assign- 
ments  of  all  the  tide  land  appUcatlons  to 
Mr.  Houston.  These  aasigoments  recite  that 
they  were  executed  for  the  consideration  of 
$1,  and  other  valuable  considerations.  In 
these  assignments,  Mr.  Lehman  as  party  of 
the  first  part  expressly  stipulated  and 
agreed  to  execute  any  further  assignment 
or  transfer  of  any  such  contract  or  inter- 
est at  the  request  of  the  party  of  the  second 
part,  his  heirs,  or  assigns.  From  this  time 
until  Mr.  Houston's  death,  the  management, 
control,  and  sale  of  these  tide  lands  appear 
to  have  been  In  the  exclusive  <4iarge  of  Mr. 
Heuston.  save  and  exc^t  that  on  several 
occasions  he  would  request  the  plaintiff  to 
execute  contracts  and  deeds  to  third  parties 
for  lands  Involved  In  the  pending  litigation, 
whldi  was  being  conducted  In  Mr.  Lehman's 
name,  and  that  plaintiff  did  execute  such 
Instruments.  The  litigation  mentioned  arose 
relative  to  tide  lands  near  Seattle  and  Ta- 
coma,  whldi  plaintiff  and  Heuston  claimed 
were  second-class  lands,  but  which  other 
parties  to  the  litigation  Insisted  were  first 
class,  and  it  was  while  this  litigation  was 
pending  that  a  number  of  interested  par- 
ties, desiring  to  quiet  their  titles,  negotiated 
with  Heuston  for  deeds  and  releases,  many 
of  which,  at  Heuston's  request,  were  exe- 
cuted by  Lehman,  the  party  in  whose  name 
the  litigation  was  pending.  The  considera- 
tion for  these  deeds  paid  by  the  third  par- 
ties, which  amounted  to  a  very  considerable 
figure,  was  received  and  retained  by  Heus- 
ton, with  the  exception  of  perhaps  $150, 
which  plaintiff  concedes  he  at  one  time  re- 
ceived. The  assignments  of  the  applications 
to  Houston,  executed  by  Lehman,  subsequent 
deeds  from  the  state  to  Houston,  variooa 
deeds  executed  by  Lehman  and  by  Heuston  to 
third  parties,  deeds  tor  tide  lands  sold  by 
Heuston  after  1899,  and  also  deeds  executed 
by  May  N.  Houston,  his  widow  and  legatee, 
were  from  time  to  time  filed  and  recorded  in 
the  offices  of  the  auditors  of  King  and  Fierce 
counties.  Mr.  Heuston  died  testate  on  Bfay 
6,  1907,  tiaving  devised  to  his  widow  the 
tide  lands  and  the  dty  lots,  and  having 
named  her  as  his  executrix.  It  may  be  not- 
ed, however,  that  ncme  of  the  real  estate 
was  described  in  the  wilL  The  will  was 
probated  on  May  20,  1907.  at  which  time 
the  plaintiff  appeared  in  court  and  testified 
as  a  witDess  to  its  execntloiL   Xbe  estate 
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was  setUed.  and  flnil  dtrtrlbntloii  of  tber 
tide  lands  and  lots  wtiUii  bad  been  returned  I 
In  the  inventory  was  made  to  Uie  detoidant 
May  N.  Heuston  on  May  1,  1909.  At  no 
time  did  Mr.  Lehmap  present  any  claim 
to  tile  estate.  In  this  acUon  plalntlfl  claims 
that  all  Interests  acquired  1^  Mr.  Heuston 
In  the  tide  lands  under  the  various  asfilgn- 
ed  applications  were  obtained  equally  for 
Mr.  Heuston  and  jdalntlff;  that  sndi  joint 
Interest  and  ownership  cimtinned  until  Mr. 
Henstim's  death,  and  at  all  times  thereaft- 
er ;  that  the  assignments  of  tbe  axvUcatlons 
wUdi  plaintiff  made  on  December  23,  1899, 
were  made  without  other  consideration  than 
for  the  purpose  of  enabling  Heuston  as  at- 
torney for  himself  and  plaintiff  to  handle 
the  tide  land^  raise  funds  to  pay  tiie  pur- 
dbase  mon^  to  the  state,  to  act  at  aU  tbnes 
equally  tor  himself  and  plalntlfl;  that  plain- 
tiff bad  no  knowledge  of  the  ftct  that  Heus- 
ton was  Mn^iwwg  the  tide  lands  .as  his  own, 
or  that  be  was  receiving  any  money  from 
their  sale,  or  from  settlements,  further  thhn 
was  necessary  to  pay  the  state,  and  meet 
taxes  and  other  necessary  dlabnraeinaitB ; 
that,  In  fact,  B.  F.  Heuston  during  his  life- 
time and  tile  defendant  May  N.  Houston,  his 
widow,  since  his  deatii,  have  realised  up> 
wards  to  $40,000  from  sMtlements  and  sales 
In  ensess  of  such  necessary  disbursements : 
that  the  record  title  to  tide  lands,  of  the 
value  of  $40,000  or  mor^  above  mentioned, 
now  stnnds  in  the  name  of  die  defendant 
BCay  N.  Heuston,  who  claims  ezehudve  own- 
ership; that  the  plaintiff  did  not  discover 
these  facts  until  after  final  settlement  of 
the  estate ;  that  upon  receiTlng  his  first  In- 
timation of  these  conditions  he  immediately 
entered  upon  an  Investigation,  and  that  as 
soon  as  he  had  suffldentiy  completed  the 
same  he  instituted  this  action,  which  was 
commenced  in  November,  1909. 

Upon  these  facts  the  question  presented  Is 
whether  plaintiff  has  established  a  trust  in 
these  tide  lands  for  his  benefit,  whether  he 
can  recover  any  of  them,  and  whether  he  is 
entitled  to  an  accounting  from  the  defend- 
ant May  N.  Heuston.  The  trial  conrt  held 
against  him  on  all  of  tiiese  issues,  and  we 
have  concluded  that  the  holding  must  be 
sustained. 

Defmdanto  Insist  that  this  action  is  bar> 
red  by  the  statute  of  limitations;  Oat  plain- 
tiff is  estopped  from  maintaining  the  same; 
that  he  baa  been  guilt?  of  laches;  and  that 
ths  evidence  Is  insuffldent  to  charge  May 
N.  Heuston  as  trustee^ 

[1]  Although  defendanta  ^tb  much  ear- 
nestness hudst  that  this  action  has  been 
commenced  to  establish  a  trust,  and  that 
as  such  it  has  not  been  commenced  within 
the  time  limited  by  law,  we  hold  that  it  ner- 
o^eless  is  an  actttm  to  recover  real  estate, 
as  to  an  undivided  one-half  of  which  plain- 
tiff claims  the  equitable  title,  and  that  it  Is 
not  barred  by  any  statute  of  limitations. 

[2]  Thwe  la  no  dispute  as  to  the  e»cnr 


tlon  of  the  agreonent  of  December  28,  1890, 
by  wbixSk  tiie  parties  appear  to  have  settled, 
all  th^  boalness  rations  to  that  date.  The 
purp(M»  of  the  agreemmt  is  diluted.  It  Is 
conceded  that  on  the  same  date  plaintiff  ex- 
ecuted the  written  assignmente  to  Mr.  Heus- 
ton of  all  Interest  obtained  by  him  In  and  to 
the  tide  lands  tmder  the  ai^cattons  there- 
tofore filed  with  the  land  commissioner. 
These  instmmenta  are  absolute  and  uncondi- 
tional; th^  recite  no  trust,  nor  do  th^  al- 
lude to  any  other  Instmmeiit  creating  any 
trust.  Ths^  are  not  susceptible  of  construc- 
tion, and,  if  sustained,  are  sufficient  to  sup- 
port defendants'  contention  that  plaintiff 
then  parted  with  all  of  his  interasta  in  and 
to  the  tide  lands,  and  that  he  then  transfer- 
red them  to  Mr.  Houston,  who  thereafter 
held  and  owned  than  In  his  own  right  'J^ 
pj^tlff  has  produced  a  number  of  witnesses, 
who  testified  to  statements  and  admissions 
made  by  Mr.  Heuston  at  various  times  sub- 
sequent to  December  28,  1899,  and  Insists 
that  such  statements  and  admissions  show 
that  Mr.  Heuston,  against  his  own  interests, 
acknowledged  that  plaintiff  had  an  equal  In- 
terest with  him  In  and  to  the  tide  lands  at 
all  times  after  December  23,  1899.  The  tes- 
timony of  the  witnesses,  as  to  any  such 
statemoQita,  is  uncertain,  unsatisfactory,  and 
not  suffldoit  to  sustain  an  order  setting 
aside  the  absolute  oontract  of  settlement  and 
the  transftes  which  plaintiff  has  executed. 
Chambers  v.  Eknoy,  IS  Utah,  8T4,  45  Fac. 
19Z 

In  Burrows  Williams,  62  Wash.  278, 100 
Paa  840,  tills  court  in  substance  held  that 
when  parties  are  engaged  in  a  general  ad- 
justment of  business  matters,  and  execute  pa- 
pers of  settiemoit,  the  law  raises  a  strong 
presumption  that  the  executed  instmmenta 
of  settlement  are  final,  and  Indude  all  claims 
which  the  one  could  then  make  upon  the  oth- 
er. The  contract  and  assignments  executed 
by  plaintiff  on  December  28,  1899,  indicate 
a  full  and  coipplete  settlouent  of  all  mat 
ters  then  pending  betwem  the  parties,  and 
plaintiff  has  not  prodticed  evldaice  sufficient 
to  modU^,  vary,  or  annul  sneh  InrtrumoitB. 
In  Burrows  Williams,  supra,  speaking  of 
the  itarUes  to  the  coirtzact  at  settlonent 
there  Involved,  this  court  said:  "They  were 
engsged  In  a  general  settlement,  and  no  at- 
tack iqwn  the  title  was  anticipated  or  threat- 
ened. The  law  raises  a  strong  prestimptlon 
of  fact  that,  when  parties  are  so  engaged, 
they  will  consider  and  settle  every  existing 
difference  *Oonrto  do  not  oicourage  the 
overturning  of  settiementa  voluntarily  made 
and  Umg  acqnlesoed  in.'  8  Ojc  6S3.  Ib  the 
case  at  bar,  although  in  equity  respondenta 
may  have  had  (although  we  do  not  so  de- 
cide) an  interest  in  the  pn^wrty,  th^  can 
only  overcome  the  presumption  arising  from 
the  settiemoit,  and  dedare  a  trust,  by  testi- 
mony  so  clear  and  eonvindng  that  the  conrt 
can  free  the  transaction  from  all  doubt  as  to 
the  Intoit  of  the  partleik   Bpouer  t.  Ton 
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rel,  17  Wash.  614,  60  Pac.  468;  Burke  t. 
roller,  41  La.  Aon.  740,  S  South.  557;  Desha 
V.  Smith,  20  Ala.  747;  Wells  v.  Ersteiu.  24 
La.  Add.  317;  Marry  t.  Elstoo,  24  N.  J. 
Eq.  310;  Llttie  v.  Little.  2  N.  D.  175,  49  N. 
W.  736  ;  47  Cent  Dig.  {  187;  Patterson  r. 
Martai,  28  N.  0.  111." 

•Nmneroua  transactloni  were  had  relative 
to  these  tide  landa  by  Mr.  Heoston  after 
December  23,  1899,  aod  prior  to  bis  death. 
Many  iDstrnments  aifectlng  the  title  were 
executed  and  r^rded,  moDey  was  collected 
by  him  In  payment  for  tide  lands  sold,  and 
In  partial  settlements  of  the  litigation  then 
pending.  In  one  Instance  two  checks  for  $1,- 
000  each  received  in  settlement,  were  made 
payable  to  plainttfTs  order,  were  Indorsed 
by  him  and  returned  to  Heuston,  who  appro- 
priated the  proceeds  with  the  exception  of 
$160,  which  plaintitC  says  he  received.  It  {a 
contended  that  the  litigation  relative  to  tide 
lands  In  King  and  Pierce  counties  was  pros- 
ecuted In  the  name  of  Mr.  Lehman  as  plain- 
tiff, bat  that  Cact  is  not  of  controlling  Im- 
portance, as  the 'original  applications  were 
made  to  the  land  commissioner  in  his  name, 
and  the  litigation  was  douBtless  continued 
in  his  name  for  the  benefit  of  his  grantees, 
under  the  doctrine  of  Us  pendens.  Tmm- 
buU  V.  Jefferson  County,  60  Wash.  479,  111 
Pac  660,  140  Am.  St  Rep.  943. 

In  the  light  of  all  these  transactions  and 
others  disclosed  by  the  record,  and  In  view 
of  the  fact  that  for  nearly  10  years  after  De- 
cember 23,  1899,  the  plaintiff  made  no  de- 
mand for  an  acconntlng  or  settlement  from 
Heuston  or  his  widow,  we  conclude  that  he 
cannot  recover  any  Interest  in  the  tide  lands 
or  tbe  proceeds  of  their  sales.  There  is  an 
utter  absence  of  tliat  clear,  cogent  and  con- 
Tindng  evidence  which  sfaoold  be  required 
to  satisfy  an  Impartial  mind  of  fraudulent 
acts  on  the  part  of  Mr.  Heuston,  or  to  show 
that  the  Instmmenta  which  plaintiff  has  ex- 
ecuted should  be  ignored,  rejected,  modified, 
or  annnUed.  They  must  be  sustained  in 
strict  compliance  with  their  clearly  express- 
ed terms. 

[3]  A9  to  the  city  lots  awarded  to  plain- 
tICt  by  decree  of  the  trial  court,  we  find  the 
following  facts:  Some  time  prior  to  June, 
1899,  the  plaintiff  Lehman  had  been  appoint- 
ed by  the  superior  court  of  Pierce  county  as 
receiver  for  a  corporation  known  as  the  Oak- 
land Land,  Loan  &  Trust  Company.  When 
the  affairs  of  this  corporation  were  to  be 
finally  adjusted,  the  property  remaining  in 
the  receiver's  hands  included  two  mortgages 
covering  the  city  lots  in  controversy.  The 
court  allowed  Mr.  Lehman  a  considerable 
compensation  as  receiver,  which  had  not  been 
paid.  The  assets  were  ordered  8<^  and  the 
receiver,  by  order  of  court  was  permitted 
to  bid  at  tbe  sale.  Instead  of  bidding,  he 
procured  one  Fred  EldemiUer  to  purchase 
the  mortgages  at  tbe  recdrer's  sale  in  trust 
for  him.  The  mortgages  were  conv^ed  to 
BIr.  EldemiUer  by  a  reoeiver'a  deed,  which 


upon  its  face  described  and  purported  to  con- 
vey the  land,  upon  which  tbe  mortgages  were 
liens.  The  only  effect  of  this  deed  was  to 
assign  the  mortgages.  Prior  to  the  written 
contract  of  settlem^it  of  December  23,  1890, 
between  Lehman  and  Heuston  above  men- 
tioned, Heuston,  as  attorney  for  Lehman,  bad 
Instituted  actions  in  the  superior  court  of 
Pierce  county  In  the  name  of  Eldemlller  as 
plaintiff  to  foreclose  these  mortgages  for  the 
benefit  of  Lehman.  Evidence  produced  on 
the  trial  of  this  action  shows  that  Mr.  Leh- 
man was  paying  the  expenses  of  the  Ut^- 
tion.  The  foreclosure  proceedings  were  con- 
tinued by  Mr.  Heuston  as  attorney  for,  Mr. 
Lehman  after  December  23,  1899.  Thereaft- 
er, and  while  the  foreclosure  proceedings 
were  still  pending,  Mr.  Heuston,  as  attorney 
for  himself  and  various  clients,  undertook 
the  adjustment  of  certain  tax  claims  on 
numerous  lots  in  the  dty  of  Tacoma.  He 
then  concaved  the  idea  that  it  would  be  well 
to  adjust  delinquent  taxes  in  the  same  ac- 
tion vrlthout  additional  expense,  and  for  Mr. 
Lehman's  benefit  on  the  dty  lots  now  In  con- 
troversy. With  this  purpose  in  view,  he  ask- 
ed Mr.  EldemiUer  to  execute  a  deed  to  him 
for  the  dty  lots.  This  was  done,  and  as 
EldemiUer  had  no  legal  title,  but  held  the 
mortgage  Uen  only  in  trust  for  Mr.  Lehman, 
the  deed  which  be  executed  had  no  othse 
force  or  effect  than  to  assign  the  mortgage 
Men  to  Mr.  Heuston.  Thereafter  Mr.  Hens- 
ton  effected  an  adjustment  with  Pierce  coun- 
ty as  to  these  and  other  lots.  A  foredosnre 
decree  was  entered  in  favor  of  the  county, 
the  property  was  sold  at  tax  sale,  and  on 
December  31,  1004,  tbe  treasurer  of  Pierce 
county,  by  tax  dMd,  conveyed  the  tots  to 
Calvin  PhUUps  &  Co.,  a  corporation,  which 
had  purchased  them  at  Mr.  Heuston's  re- 
quest On  January  11,  1906,  Calvin  Phillips 
&  Co.,  at  Mr.  Heusbm's  soUdtatlon,  convey- 
ed the  lots  to  him,  tbe  only  consideration  be- 
ing tlmt  Heuston  then  agreed  that  Calvin 
Phillips  &  Co.  should  act  as  agent  for  tbe 
sale  of  the  lots  whenever  tbey  rtiould  be  plac- 
ed upon  the  market  The  lots  were  then  of 
small  value,  but  have  since  become  qoite 
valuable.  Subsequent  to  the  uecution  of 
these  deeds  Mr.  Heuston,  daring  bis  lifetime 
and  the  defendant  May  N.  Heuston  since  hU 
death,  made  heavy  disbursements  tbr  taxes 
and  special  assessments  upon  tta  lots.  Tba 
widow.  May  N.  Houston,  sold  some  at  the 
lots,  and  the  trial  conrt  in  ^ect  made  a  find- 
ing which  tB  not  questioned,  that  tbe  par- 
chase  money  received  by  her  from  their  sale 
exceeded  aU  disbursonaits  made  by  Mr. 
Benstmi,  by  herself  uid  also  by  BUsabeth 
Heuston  Huston  and  Catharine  A.  Heuston 
by  the  snm  of  fTC,  which  ezcen  was  award- 
ed to  plalnttfl  by  the  final  decree  her^ 
Shortly  aftor  the  foreeloaare  actions  wm 
comm^iced  in  E!ldemtller*s  name,  and  from 
that  time  nntil  Mr.  Heuston's  deaUi  Mr.  Ldh- 
man  seems  to  have  been  flnandally  taivolved, 
and,  to  avoid  being  oonttnaidly  liazassed  tv 
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his  creditors,  went  into  retirement,  or  as  he 
expressed  It,  Into  isolation,  in  some  rural  lo- 
cality between  Seattle  and  Tacoma,  where  he 
resided  at  the  date  of  Mr.  Houston's  death. 
During  this  period  he  was  doubtless  unable 
to  pay  taxes  upon  the  lots,  and  there  Is  no 
contention  that  he  did  pay  them.  The  erl- 
denoe  is  th&t  they  were  paid  by  Heuaton, 
his  widow,  and  her  grantees.  After  final 
distribution  of  Mr.  Houston's  estate,  his  wid- 
ow. Hay  N.  Heuston,  as  a  gift,  and  In  consid- 
eration of  loTe  and  affection,  conveyed  sever- 
al of  the  dty  lots  to  the  defendants  Ellza- 
betli  Houston  Huston  and  Catharine  A.  Heus- 
ton, relatives  of  her  deceased  husband,  and 
these  lots  are  awarded  to  plaintiff  by  the 
final  decree  berdn.  The  defendants  named, 
who  were  not  bona  fide  purchasers  for  value, 
held  the  record  title  to  the  lots  thus  conveyed 
I»lor  to  aad  at  the  time  of  the  comm^ce- 
inent  of  this  action.  No  further  reference 
to  these  defendants  need  be  made,  as  their 
rights  and  liabilities  must  necessarily  be 
controlled  by  the  determination  of  the  rights 
and  liabilities  of  May  N.  Heuston,  their  gran- 
tor. The  trial  court,  ui>on  conflicting  evi- 
dence, concluded  that  the  title  to  the  lots  In 
dispute,  which  had  been  obtained  by  B.  F. 
Heuston  through  Eidemlller  and  the  tax  for&- 
closores  had  been  obtained  by  bim  for  the 
"benefit  of  Lehman,  and  we  conclude  that  this 
finding  must  be  sustained.  From  ofllce  dock- 
ets In  Mr.  Houston's  possession  at  the  date 
of  his  death  it  appears  In  bis  handwriting 
that  the  mortgage  liens  upon  these  lota  were 
being  foreclosed  for  Mr.  L#ehman.  It  Is  evi- 
dent that  Mr.  HeuETton,  as  his  attorney,  was 
foreclosing  the  mortgages  with  the  intention 
of  procuring  the  legal  title,  that  later  he 
ascertained  it  could  be  procured  through  the 
tax  foreclosures  and  that  for  such  purpose 
he  had  tax  deeds  made  to  Calvin  Phillips  & 
Co.  Mr.  Lehman  and  Mr.  Heuston  were  at 
all  times  close  and  intimate  friends,  one  re- 
posing and  having  complete  confidence  In  the 
other.  Mr.  Lehman  was  in  financial  distress, 
and  bad  health.  It  is  evident  that  Mr.  Hens- 
ton  therefore  held  title  to  the  city  lots  In 
trust  for  Mr.  Lehman,  and  also  to  secure 
advances  which  he  had  made  for  taxes  and 
special  asseasments;  that  the  equitable  title 
to  the  lots,  subject  to  Mr.  Heuston's  lien  for 
such  advancements  and  expenses,  was  In 
Mr.  I^ehman;  that  Heuston  held  the  le- 
gal title  as  security;  and  that  his  only 
claim  was  of  the  nature  of  a  mortgage 
Uen  to  secure  such  advances.  There  Is  noth- 
ing in  the  record  to  Indicate  that  Mr.  Heus- 
ton at  any  time  was  guilty  of  unprofessional 
or  dishonorable  conduct,  that  he  was  attempt- 
ing to  defraud  the  plaintiff,  or  that  he  ever 
had  the  slightest  intention  of  so  doing.  We 
are  convinced  that,  had  his  life  been  spared, 
he  would  have  recognized  the  plalntlfTs  equi- 
table title  to  these  city  lots,  and  would  have 
effected  a  proper  adjustment  at  some  appro- 
priate time.   We  are  further  satisfied  that 


May  N.  Heuston,  as  his  widow,  honestly  be- 
lieved the  lots  belonged  to  his  estate,  and 
that  she  was  ignorant  of  the  circumstances 
relative  to  the  foreclosure  proceedings  and 
tax  sales  now  disclosed  by  the  evidence. 
There  may  be  some  little  doubt  as  to  Mr. 
Lehnmn'B  exact  rights  in  the  premises,  bat 
in  view  of  the  finding  which  the  trial  court 
must  have  made,  and  after  weighing  the 
evidence,  especially  the  testimony  of  the  wit- 
nesses Eidemlller,  Johnson,  and  Gore,  which 
cannot  be  here  detailed,  we  are  satisfied  that 
the  court  properly  awarded  the  nnsold  dty 
lots  to  plaintiff. 

It  must  be  conceded  that  this  opinion,  al- 
though of  too  great  length,  does  not  complete- 
ly detail  all  evidence,  facts,  and  drcum- 
stancea  disclosed  by  the  record;  but,  were 
the  same  to  be  more  fully  stated,  we  feel 
assured  that  the  only  effect  would  be  to 
fortify  the  conclusion  we  have  reached  that 
justice  has  been  done,  and  that  the  decree  la 
equitable. 

The  Judgment  Is  affirmed.  None  of  die 
parties  vriU  recover  costs  in  this  court 

MOUNT.  OOSB,  and  FULLEBTON,  JJ., 
concm; 


LYNCH  et  aL  T.  LOWER  YAKIMA  IBB.  CO. 

(Supreme  Oourt  of  Washington.   April  28, 
19130 

Watkrb  and  Watmb  ComtsEB  (I  21*)— Pub- 
lic Landb—IbbioatioA  Ditch— Pbiobitieb. 
Under  U.  S.  Bev.  St  SS  2339-2340  (U.  S. 
Comp.  St  1901,  p.  1437),  respectively  provid- 
ing  that  whenever,  by  priority  of  poasesBioQ, 
rights  to  the  use  of  water  for  miniDg,  agricul- 
tural, manufacturing,  or  other  purposea  shall 
have  vested  and  are  recognized  by  local  cus- 
toms, laws,  and  decisions,  the  possessors  and 
owners  of  such  vested  right  shall  be  protected 
therein,  and  the  right  of  way  for  ditches  and 
canals  for  the  purposes  specified  shall  be  con- 
firmed, and  tliat  all  pateats  granted  or  pre- 
emption or  homesteads  allowed  shall  be  sub- 
ject to  any  vested  and  accrued  water  rights  or 
rights  to  ditches,  and  deipite  Act  of  Congress 
Id^rch  3. 1891,  c.  661,  J  19,  28  Stat  1102  (IJ.  S. 
Comp.  St  1901,  p.  1S71),  providing  that  when- 
ever any  ditch  or  caoal  company  desiring  to 
secure  the  benefits  of  this  act  ehalt,  within  12 
months  after  the  location  of  iti  canal  upon  the 
public  domain,  file  with  the  register  of  tiie  dis- 
trict land  office  a  map  of  the  same,  and  there- 
after all  lands  over  which  such  right  of  way 
shall  pass  shall  be  disposed  of  subject  thereto, 
an  irrigation  company,  which  began  the  con- 
struction of  its  ditch  upon  the  public  Uind,  be- 
fore plaintiSs'  grantor  filed  Its  lieu  land  selec- 
tion has  priority,  being  first  In  time,  and  hav- 
ing a  reasonable  time  to  construct  the  ditch. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  {  14;  Dec.  Dig.  S 
21.*] 

Department  2.  Appeal  from  Superior 
Court,  Braton  County;    Ralph  Kantman, 

Judge. 

Action  by  M.  J.  Lynch  and  another  against 
the  Lower  Yakima  Irrigation  Company.  From 


*ror  otbsr  eaaos  sea  same  topic  ud  iwUon  NUMBER  in  Deo.  Dig.  *  Am.  Die.  Key-No.  Seriat  ft  R«'r  Ind«sw 
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a  Jndcmeiit  notwiaurtandliiff  ttw  rerdlct 
plaintiflB  appeal.  Affirmed. 

C.  a  Qose,  of  WaUa  Walla,  for  appeUanta. 
Henry  J.  Snlvely,  of  North  YaUma,  and  An- 
drew Brown,  of  ProsHor,  ft»r  respondent 

MAIN,  J.  Tbia  la  an  action  to  recover 
damages  on  account  of  tbe  taking  of  certain 
land  as  a  right  of  way  fOr  an  irrigation 
ditch.  On  December  80,  1909,  the  NorOiem 
Pacific  Ballway  Gomiiany  ffled  with  the  Befl^ 
IstOT  of  the  United  States  Land  Office  at 
Walla  Walla  Its  lien  land  selection  for  the 
BonUieart  quarter  of  section.  4,  townsh]^  10 
north,  range  28  east,  W.  M.  And  on  FdlH 
ruary  23,  1010,  proof  by  publication  and 
posting  of  notice  as  required  by  law  was 
filed.  The  plalntiffB.  at  the  time  thia  action 
was  begun,  were  the  owners  of  the  land  orer 
which  the  ditch  passed.  Their  title  was  in- 
itiated by  the  filing  of  the  Northern  Pacific 
Railway  Company,  to  which  reference  has 
been  made.  The  cause  was  tried  to  tba 
court  and  a  Jury.  The  trial  court  submit* 
ted  to  the  Jniy  two  special  Interrogatories. 
These,  with  the  jury's  answers  thereto,  are 
as  fallows: 

"Was  the  irrigation  ditch  in  qnestlcm  In 
process  of  constmctlon  across  the  lands  de- 
scribed on  the  30th  day  of  December,  1900? 
Answer:  Tes. 

"Was  the  ditch  In  question  fully  c(m- 
structed  and  completed  across  said  tract  of 
land  on  the  80th  day  of  Decenber,  1909? 
Answer:  No." 

These  Interrogatories  and  their  answers 
show  that  on  December  80,  1909,  tlie  date  of 
the  filing,  the  irrigation  dltCh  was  in  th^  pro- 
cess of  constmctlon  but  not  comjdeted.  A 
genwal  rerdlct  in  favor  of  the  plaintiffs  was 
returned  In  the  sum  of  fSOO.  Motion  by  the 
defendant  fSor  a  Jodgmoit  notwithstanding 
the  verdict  b^ng  made  and  granted,  the 
plaintiffs  appeal. 

The  sole  question  la  whether  the  defend- 
ant acquired  the  right  to  appropriate  the 
strip  of  tend  over  which  its  ditch  was  be- 
ing constructed  by  reason  of  the  fSct  that 
it  had  the  ditxih  in  process  of  construction 
over  public  land  whw  the  same  was  filed 
upon. 

It  Is  claimed  by  the  appellant  that  Inas- 
much as  the  dltdi  was  not  completed  at  the 
time  of  the  filing  apon  tbe  land  by  the 
Northern  Padfic  Railway  Company,  and  the 
respondoit  had  not  filed  with  the  Beglster 
of  the  Land  Office  for  tbe  district  a  map  of 
its  canal  or  ditch,  respondent  acquired  no 
r^hts  by  appropriation  to  complete  the  ditdi 
without  answering  in  damages  for  the  land 
taken.  In  support  of  this  contention,  reli- 
ance is  placed  upon  section  10  of  an  Act  of 
Congress  approved  March  8,  1891,  c.  661,  26 
Stat  1102  (U.  S.  Comp.  St  1901,  p.  1671), 
which  provides:  *7hat  any  canal  or  ditch 
company  desiring  to  secure  the  benefits  of 
this  act  shall,  within  twelve  months  after 
the  location  of  ten  miles  of  its  canal,  if  the 


same  be  upon  surveyed  lands,  and  if  upon 
nnsurveyed  lands,  within  twelve  months  aft- 
er the  survey  tliereof  by  the  United  States, 
file  with  the  register  the  land  office  for 
the  district  where  such  land  is  located  a 
map  of  its  canal  or  ditch  and  reservoir;  and 
upon  the  approval  Uusreot  by  the  Secretary 
of  the  Interior  the  same  shall  be  noted  upon 
tbe  plats  In  said  oOlce,  and  thereafter  all 
sndi  lai^  ores  which  sroh  rights  of  way 
shall  pass  shall  be  disposed  of  subject  to 
such  right  at  way.  Wbffliever  any  person  or 
corporation.  In  the  constmctlon  of  any  ca* 
nal,  ditch,  or  reservoir,  injures  or  damages 
the  poasesshm  of  any  settler  on  the  public 
domain,  tiie  party  committing  such  injury  or 
damage  shall  be  liable  to  the  party  Injured 
for  sntJi  injury  or  damage."  But  an  exam- 
ination of  this  section  and  tbe  act  of  which 
it  forms  a  pbrt  demonstrates  that  tb»  rights 
Gien  iirovtded  for  are  tJiose  which  are  ac- 
quired by  the  filing  of  a  map  of  the  ditch. 
This  statute  does  not  deal  with  those  rights 
that  are  acquired  by  the  taking  of  posses- 
sion and  the  perfbnuance  of  Uie  work  of 
construction,  or  a  part  of  it  Oonseqnoitly, 
to  determine  the  rights  of  the  parties  here, 
It  is  necessary  to  loi^  to  other  statutory  pro- 
visions. 

Bev.  St  U.  S.  I  2889  (U.  S.  Complied  Stat- 
utes 1901,  p.  1487),  E«ovldes :  "Whenever,  by 
priority  ot  possecBlon,  righto  to  the  use  of  . 
water  for  mining  agricultural,  manufactur- 
ing, or  other  purposes,  have  vested  and  se- 
emed, and  the  same  are  recognized  and  ac- 
knowledged by  the  local  customs,  laws,  and 
the  decisions  of  courts,  the  possessors  and 
owners  of  such  vested  rights  shall  be  main- 
tained and  protected  in  the  same;  and  the 
the  right  of  wi^  for  the  oonstraction  of 
ditdies  and  canals  for  the  purposes  herein 
spedfled  is  acknowledged  and  confirmed; 
but  whenever  any  person.  In  the  construc- 
tion of  any  dltdi  or  canal,  Injures  or  damag- 
es the  possession  of  any  settler  on  the  pubUe 
domain,  tbe  party  committing  such  Injury  or 
damage  shall  be  liable  to  tbe  party  Injured 
for  such  Injury  or  damage." 

Section  2840:  "All  patents  granted,  or  pre- 
emption or  homesteads  allowed,  shall  be  sub- 
ject to  any  vested  and  accrued  water  rights, 
or  rli^ts  to  ditches  and  reservoirs  nsed  In 
connection  with  such  water  rights,  as  may 
have  been  acquired  under  or  recognlaed  by 
the  preceding  aectton." 

It  Is  the  constmctlon  to  be  placed  on  these 
two  sections  whldi  will  determine  the  rfi^ts 
of  the  parties  upon  this  appeaL  Section 
2389  recognises  the  right  to  construct  ditch- 
es or&t  the  public  domain  throngh  which  is 
to  be  conveyed  water  for  agricultural  and 
other  purposes,  while  section  2840  makes 
patents  granted  by  tiie  government  subject 
to  the  right  to  ditches  used  in  connection 
with  water  rights. 

Tbe  undisputed  t&cta  are  that  the  ditch  in 
question  was  under  construcbon  at  the  time 
of  the  lieu  land  filing.   To  what  extent  the 
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constnictlon  had  beat  carried  la  not  dla* 
closed  by  tbe  record.  But,  Uie  ditch  being 
under  conatrnctlon.  It  mast  necesBarily  follow 
that  the  respondent  was  in  possession.  The 
right  of  the  respondent  to  construct  the 
ditch  across  the  land  which  was  a  part  of 
the  public  domain  was  initiated  when  pos- 
session was  taken  for  the  purpose  of  con- 
structing the  dlttdL  Thereafter  it  would 
have  a  reasonable  time  in  which  to  complete 
the  work  of  construction.  The  appellants' 
right  dates  from  the  filing  of  the  map  of  lo- 
cation by  the  railroad  company.  The  re- 
spondent's title,  being  prior  in  time  to  that 
of  appellants*  is  superior  in  right 

In  Bear  Lake  Irrigation  Co.  v.  Garland, 
164  U.  S.  18,  17  Snp.  Ot  12.  41  L.  BKL  827, 
it  is  said:  "Undonbtedly  rights  aa  against 
third  persons  are  acquired  by  priori^  of 
possession,  and  the  government  will  and 
does  recognize  such  rightB  as  between  those 
parties.  This  is  the  principle  running 
through  the  cases  cited  by  the  counsel  for 
appellants.  In  Sullivan  v.  Northern  Spy  Min- 
ing Co..  11  Utah.  438  [40  Pac.  709,  30  L.  B. 
A.  186],  which  Is  one  of  those  cases,  the  pri- 
ority of  possession  of  the  person  who  enter- 
ed upon  the  public  land  and  dug  the  well 
was  recognized  as  thereby  making  a  superior 
title  to  the  use  of  the  watw  from  the  well 
over  that  acquired  by  a  person  who  was  the 
subsequent  purchaser  of  the  land  from  the 
government.  In  that  case  the  well  had  been 
dug  and  the  condition  fulfilled.  If  no  well 
had  ever  been  dug,  and  a  reasonable  time 
for  digging  it  had  passed,  the  mere  priority 
of  possession  would  have  given  no  superior 
title  to  the  land  over  that  acquired  by  the 
grantee  from  the  government  It  is  the  do- 
ing of  the  work,  the  completion  of  the  well, 
or  the  digging  of  the  ditch,  within  a  rea- 
sonable time  from  the  taking  of  possession, 
that  gives  the  rl^t  to  use  the  water  in  the 
well  or  the  right  of  way  for  the  ditches  of 
the  canal  upon  or  tlirongh  the  pabllc  land.** 

The  Jwtement  will  ther^ie  be  affirmed. 

MOUNT,  FULLOBTON,  BLLIS.and  HOB- 
BIS,  33^  concur. 


SIHIIA  T.  NOBTHWBSTERN  IHPBOTB- 
HBNT  OO. 

(Supreme  Court  of  Washington.   April  28, 

1918.) 

L  PtiUDUTo  a  882*)  —  Amuunvi  D«- 

FKNSIS. 

The  pleading!  must  disclose  tbe  contentions 
of  tbe  parties,  and  a  distinctive  aflrmative  de- 
fense cannot  be  proved  under  a  general  deniaL 

[Ed.  Note.— For  otber  cases,  see  Pleading, 
Cent  Dig.  SS  1280-1294 ;  Dec  Dig.  |  882.*] 

2.  Master  and  Seevant  (|  260*)— Iiuttbics 
TO  Servakt— Pleadiitos. 

An  employ^  sning  for  a  personal  Injury 
must  to  state  a  cause  of  action,  allege  that  tbe 


injury  was  Inflicted  on  him  by  persons  for 
wnoee  acts  the  employer  Is  reoponslble. 

[Ed.  Note.— For  other  case^  see  Master  and 
Servant  Cent  Dig.  ||  837-848;  Dec.  Dig.  I 
269.*] 

3.  Mabtxb  Airn  Suvakt  (|  264*)— Injuet  to 

SEaVAITT— PUAnXNOS— DnRNSBS. 

That  the  person  causing  an  injury  to  an 
employ^  was  an  independent  contractor  of  the 
emplorer  may  be  shown  under  the  general  de- 
nial, whether  tbe  complaint  spedflcally  points 
out  tbe  particular  persons  charged  with  caus- 
ing tbe  injury  or  contains  a  mere  general  alle- 
gation in  that  respect 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  8U-St6;  Dec.  Dig.  | 
284.*] 

4.  Masteb  and  Skbvart  a  88*)— "iMDBPran- 
mrr  Contbaciob"— Who  is. 

An  agreement  binding  one  to  furnish  at  a 
mine  specified  timbers  for  specified  prices  dur- 
ing a  specified  period  does  not  make  liim  an  In- 
dependent contractor,  such  a  contractor  being 
one  who  renders  service  to  another  in  the 
course  of  an  independent  occupation,  represent- 
ing the  will  of  the  employer  only  as  to  the  re- 
Bult  of  bis  work  and  not  as  to  the  means  by 
which  it  la  accomplished;  and,  where  the  em- 
ployer may  control  the  manner  of  doing  the 
work,  the  relation  of  master  and  servant  exists. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  SS  144-161;  Dec  Dig.  i 
88.* 

For  other  definitions,  see  Wcvds  and  Phrases, 
vol  4,  pp.  8542,  8643;  voL  8,  p.  7686.] 

5.  MAaiKB  AND  Sebtant  (|  284*;r-^NDEFnnn- 
ENT  ConTRACToB-EviDENOB— Question  voe 

JUBT. 

Whether  one  was  an  independent  contrac- 
tor held,  under  the  evidence,  for  the  jury. 

[Ed.  Note— For  other  cases,  see  Sfaster  and 
Servant  Cent  Dig.  U  1000-1090^  1092-1132; 
Dec  Dig.  I  284.*] 

6.  Mastib  Ann  Sebvaht  (I  266*)— InDKPBnn- 

BNT  GOHTBACJTOE— BTXttENOB— QUX8ZI0N  EOB 
JUBT. 

Presumptively,  <me  employed  to  work  on 
the  premises  of  anotiier  for  the  latter's  benefit 
is  an  employ^,  and  the  employer,  seeking  to 
avoid  liability  on  tbe  ground  that  the  employ^ 
is  an  independent  contractor,  has  tbe  burden 
of  establishing  it 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  H  877-006,  966;  Dee.  Dig. 
S  266i*J 

Morris,  J.,  dissenting: 

Departmoit  2.  Appeal  from  Superior  Court, 
Pierce  County. 

Action  by  Jacob  Slmlla  against  the  North- 
wes^m  Improvement  Company.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Beveraed  and  remanded  tot  new  trial. 

OoTdMk,  XBstBtday  A  jUkfen,  of  Tacoma, 
tat  anikdluit  GecT.  Beld,  J.  W.  Qnlck,  and 
L.  B.  da  Fonte^  all  <tf  Taooma,  for  respond- 
ent 


FULLBRTON,  J.  This  action  was  brought 
by  the  appellant  against  the  respondent  to 
recover  for  personal  Injuries.  The  respond- 
ent owns  and  operates  a  coal  mine  located 
near  Melmont  In  Pierce  county.  The  ap- 
pellant was  an  employ^  in  the  mine.  In 
passing  to  and  from  his  boarding  place  and 
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bis  place  of  work,  the  appellant  was  ob- 
ligated to  travel  for  tbe  greater  part  of  tbe 
way  along  the  track  and  right  of  way  of  a 
railroad  com[)any ;  there  being  no  other  open 
way  between  the  two  placeSi  and  seemingly 
no  other  place  where  board  could  be  had 
without  making  use  of  tbla  particular  way. 
In  and  about  the  underground  workings  of 
the  mine,  the  respondent  used  props,  lagging, 
gangway  sets,  and  other  timbers,  which  it 
obtained  from  its  own  property  situated  on 
the  side  of  a  mountain  sloping  upwards  from 
tbe  railroad  track  and  about  600  feet  there- 
from. The  timbers  were  brought  to  the  rail- 
road track  by  means  of  a  gravity  slide,  an 
opeu-topped,  trough-shaped  chute,  extending 
from  the  place  where  the  timbers  were  cut 
to  tbe  railroad  right  of  way;  the  end  of 
the  chute  stopping  about  ten  feet  short  of  the 
nearest  rail  and  about  five  feet  above  the 
ground.  The  appellant,  while  passing  along 
the  track  to  his  place  of  work,  was  struck 
and  severely  injured  by  a  piece  of  timber 
which  came  down  the  chute. 

In  his  complaint  the  appellant  alleged  facts 
whlc^  tended  to  show  that  liis  injuries  were 
caused  by  the  n^Ugence  of  the  persons  get- 
ting out  the  timbers,  and  these  he  alleged  to 
be  the  agents  and  servants  of  the  respond- 
ent In  Its  answer  the  respondent  denied 
generally  the  allegations  of  the  complaint, 
and  for  an  affirmative  answer  allied  "that 
whatever  injury  the  plaintiff  received  at  the 
time  and  place  mentioned  In  his  complaint 
was  In  no  manner  caused  by  the  carelessness 
and  negligence  of  this  defendant,  or  any  of 
Its  agents,  servants,  or  employes,  but  was 
caused  by  the  carelessness  and  negligence  of 
the  said  plaintiff  in  falling  to  exercise  ordi- 
nary care  and  caution  for  his  own  safety 
and  protection,"  but  no  other  or  further  af- 
firmative defense  was  pleaded.  At  the  con- 
clusion of  the  trial,  the  respondent  moved 
for  an  Instructed  verdict  on  the  ground  that 
the  negligence,  if  any,  which  resulted  In  the 
Injury  to  the  plaintiff  was  the  negligence  of 
the  independent  contractor  and  not  the  neg- 
ligence of  the  respondent  This  motion  the 
trial  Judge  sustained  and  entered  a  Judgment 
against  the  appellant  to  the  effect  that  he 
take  nothing  by  his  action. 

[1-3]  The  evidence  introduced  by  the  re- 
spondent to  prove  that  tbe  persons  getting 
out  the  timbers  were  Independent  contractors 
was  introduced  over  the  appellant's  objection, 
and  the  appellant  now  insists  that  its  admis- 
sion was  error  requiring  reversal  because 
not  set  out  as  an  affirmative  defense  In  the 
answer.  The  appellant  admits  that  there  Is 
considerable  authority  In  sui^iort  of  the  rule 
that  evidence  of  the  relationship  of  inde- 
pendent contractor  may  be  given  under  a 
general  denial;  but  it  Is  contended  that  the 
cases  so  holding  are  not  in  harmony  with 
the  spirit  of  our  Code  and  contrary  to  cases 
from  this  court  Involving  similar  principles. 
Undoubtedly  it  is  the  spirit  of  the  Code  that 
tbe  pleadings  staonld  reflect  the  contentions 


of  the  parties,  and  tliis  court  has  many  times 
said  that  a  distinctive  affirmative  defense 
cannot  be  given  in  evidence  over  objection 
under  a  general  denial.  But  is  the  showing 
that  a  person  causing  an  injury  and  alleged 
to  be  the  agent  or  servant  of  another  was  not 
such  agent  or  servant  the  showing  of  an 
affirmative  defense?  It  seems  to  us  that  it 
is  not  The  appellant,  in  order  to  state  a 
cause  of  action  against  tbe  respondent,  was 
obligated  to  allege  that  the  Injuries  for 
which  he  sought  to  recover  were  Inflicted 
upon  him  by  persons  for  whose  acts  the  re* 
spondent  was  responsible.  The  respondent 
was  entitled  to  put  in  issue  tbe  allegation 
and  in  case  the  appellant  sought  to  sustain 
it  by  proofs  to  offer  In  evidence  counterproofs, 
and  it  seems  to  us  clear  that  It  Is  intimate 
counterproof  to  show  the  actual  relations 
existing  between  it  and  tbe  persons  for  whose 
acts  it  is  asserted  to  be  r^iponsibla  It 
must  be  remembered  also  that  the  appellant 
did  not  point  out  in  his  complaint  the  par* 
tlcular  persons  whom  he  expected  to  show 
caused  his  injury;  his  allegation  was  gen- 
eral in  that  respect  We  think  it  was  compe- 
tent, therefore,  for  the  respondent  to  deny 
the  allegation  generally,  and,  when  the  ai>- 
pellant  pointed  out  the  particular  persona 
whom  he  charged  represented  the  defrad- 
ants,  to  show  that  such  persons  were  not  its 
representatives,  but  were  persons  operating  on 
their  own  initiative,  or,  In  other  words,  were 
Independ^t  contractors.  No  case  has  been 
pointed  out  to  us  from  our  own  decisions 
which  determines  the  precise  question;  nor 
do  we  think  those  relied  upon  by  the  appel- 
lant sustain  the  principle  contended  for. 
Cases  that  seem  to  us  to  t>e  more  closely 
analogous  and  which  oppose  the  principle  are 
the  following:  Kerron  v.  North  Padflc,  etc^ 
Mfg.  Co.,  1  Wash.  241.  24  Pac.  445;  Cbam- 
berlln  v.  Winn,  1  Wash.  501,  20  Pac  7S0; 
Carkeek  v.  Boston  National  Bank,  16  Wasb. 
390,  47  Pac.  884;  Peterson  v.  Seattle  Trac- 
tion Co.,  23  Wash.  615,  63  Pac.  539.  65  Pac. 
543,  53  L.  B.  A.  5S6;  Harvey  v.  Ivory,  35 
Wash.  397,  77  Pac.  725;  Coey  v.  Low,  36 
Wash.  10,  77  Pac.  1077 ;  Chrast  v.  O'Connor, 

41  Wash.  300,  83  Pac.  238 ;  Shine  v.  Culver, 

42  Wash.  484,  85  Pac.  271.  The  more  diffi- 
cult question  is  whether  the  court  erred  in 
taking  the  question  of  the  respondent's  Ua- 
bility  from  tbe  Jury.  The  court  rested  his 
decision  on  the  ground  that  the  persons  get* 
ting  out  the  timbers  were  independent  con- 
tractors and  themselves  liable  to  the  appel- 
lant, if  any  one  was  so  liable. 

[4]  In  support  of  its  contention,  the  re* 
spondent  introduced  the  following  amercement 
entered  into  between  Itself  and  the  persons 
getting  out  the  timbers: 

"Melmont,  Wash.,  December  2,  1907.  This 
agreement  made  this  second  day  of  Decem- 
ber, nineteen  hundred  and  seven,  by  and  be- 
tween tbe  Northwestern  Improvement  Com- 
pany In  tbe  first  part  and  Dominit^  TaEzo- 
llna.  Caxmea  TazzoUna,  John  Tanollna,  O. 
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F.  Yaawlina  and  Frank  Ippollta,  partlea  of 
the  second  part,  to  fomiah  tlmb^  at  Mel- 
numt  Mine  at  ttie  following  prices  and  under 
the  ocmdltlons  herein  apedAed.  All  timbers 
to  be  ddirered  at  the  montlk  of  the  mine  and 
mine  openings.  This  contract  expires  No- 
rember  30,  1908,  or  at  any  time  previous  to 
Cbat  date  proridlng  the  party  of  the  first 
part  should  not  be  In  need  of  the  said  tlm- 
bem.  Prices: 

I'  split  propa 
r  " 
IK  - 

Round  propa 
ra  T  ft.  iwins 

TlM 

Oangwar  MtB  barkod 
and  fraimd 


6xB  at  mail  end  Sc  eacb 

Srf  *•   "      -  6o 

toB  "   -      "  70  " 

r'  din  lo  par  ft. 

Xxt  Se  sack 

I"  taoa  So  per  ft. 


Uto  U"  dla 


SepM  ft." 


But  It  seems  to  us  that  the  writing  alone 
proves  notiiln^  It  Is  as  con^stent  wlUi  tbB 
claim  that  the  parties  thereto  sustain  the 
relationship  of  master  and  servants  as  tt  is 
with  the  claim  that  the  relationship  Is  that 
of  employer  and  Ind^endott  contractor.  It 
does  no  more  than  fix  a  price  for  tba  de- 
livery ot  timbers  at  the  mlua  IThls  la  not 
suffldent  to  make  the  parties  performiz^  tba 
work  Ind^endent  contractors.  An  Indepaid- 
ent  contractor  Is  one  tiho  renders  serrlee  to 
anothw  In  the  course  ot  an  Ind^iaident  oo* 
cupation,  representing  the  will  of  his  em- 
ployer only  as  to  the  result  vt  hts  work,  and 
not  as  to  the  means  by  nhUSi  it  is  acoom- 
pushed.  If  the  onifloyer  may  control  the 
manner  of  dol^  tbe  work,  tht  relatton  of 
master  and  servant  exists,  no  matter  what 
terms  may  hare  been  agreed  upon  as  to  the 
method  of  payment  Larson  American 
Bridge  Oa.  40  Wash.  224.  82  Fac;  2M,  m 
Am.  St  Bepw  904;  Olover  t.  Bldiardaon  ft 
Elmer  Co.,  84  Wash.  40B,  U6  Fac.  861. 

[I,  t]  Hie  respondoit,  reall^ng  the  Inom- 
dn^eness  ut  the  terms  <tf  the  extract, 
sought  to  supplement  It  by  parol,  and  me  of 
the  parties  to  the  contract  did  testify  that 
the  chute  was  ctmstmcted  and  <q;»ented  1^ 
the  partlea  getting  out  the  tlmtwn,  and  that 
the  respondent  had  nothing  to  do  with  the 
work,  but  did  not  testify  that  the  respondent 
did  not  reserve  flie  right  to  anparintend  and 
ccmtrol  tb»  wtsrk.  Moreover,  on  cross-exam- 
ination he  teattfled  as  foUows:  **Q.  •  •  • 
This  la  the  oompany'B  tlmba  yon  were  cat- 
ting? A.  I  would  say  so.  Q.  And  it  was  cut 
from  the  company's  landf  A.  Upon  their 
land,  certainly.  Q.  And  the  ttmbers  ware 
ent  to  be  used  In  the  mine?  A.  TesL  Q.  And 
instead  ot  paying  yoa  by  the  day  or  wages, 
fhey  paid  you  ao  much  a  piece?  A.  Yea." 

The  teatlmony  of  the  superintendsait  of  the 
mine  was  mcne  to  the  point  He  did  say  that 
the  company  had  no  control  over  the  work. 
But  it  was  testlfled  by  the  appdlants  wit- 
nesses that  only  a  short  time  before  the  ac- 
cident complaint  was  made  to  him  of  the 
recess  manner  In  wUdi  timbers  were  be- 
ing sent  down  the  chute,  and  tiutt  he  did  not 
then  disclaim  authority,  but  promised  to  see 


that  the  tronUe  was  remeified.  This  was 
not  only  contrary  to  his  present  contention 
but  tended  to  mislead  the  workmen. 

Presumptively  a  person  employed  to  work 
on  the  premises  of  another  and  for  that  oth- 
er's benefit  Is  a  servant,  and,  If  the  employer 
seeks  to  avoid  llabtUty  fw  the  en^iloyfi'a  acts 
on  the  ground  that  he  was  an  indw^^dent 
contractor,  the  burden  la  ttp<m  him  to  estab- 
lish the  Independence  of  the  auploy&  Mld- 
gette  V.  Manufiuiturlng  Oo.,  180  N.  a  SS8,  04 
S.  B.  5;  1  Shearman  &  Redfleld  on  Negli- 
gence, i  71.  We  think,  Oierefore,  that  One 
qaestlw  of  the  relatlonslUp  of  die  partlea 
was  here  one  of  fact  rather  than  one  of  law, 
and  that  it  adiould  have  beoi  submitted  to 
the  jury.  It  is  argued  that  tiben  is  not 
sufficient  evidoice  of  negligence  on  the  part 
of  the  persons  getting  out  die  timbers  to 
make  a  case  for  the  Jury,  or,  if  there  was 
such  evidence,  the  aM>dlaiit  la  estopped  to 
avail  himself  of  tt  because  of  bis  contrlbuttoy 
n^lfgence.  But.  without  further  eluddatlng 
the  facts,  we  think  these  were  also  Questions 
pn^ly  to  be  snlmitted  to  the  Jury. 

The  Judgment  Is  reversed  and  remanded 
for  a  new  triaL 

OEtOW.  a  J.,  and  MAIN  and  VSLtAS,  33^ 
concur. 

MORBIB,  J.  I  think  the  record  sustalna 
the  lower  court  in  holding  the  negligence,  if 
any,  was  that  ot  an  Indwendent  CMitracfecw. 
I  dierefne  disamt 


WILLIAMS  V.  OITT  OF  SPOECANO. 
(SeiKeme  Court  of  Washington.   April  28, 

1.  Masub  and  Sbbvant  (Si  101,  102*)— In- 
JTTBT  TO  Servant— Safs  Plaox— Duty  to 

PUBinSH— "BXASONABIX  CASE." 

It  is  a  master'a  duty  to  exercise  rea- 
sonable care  to  famish  a  servant  a  reasonably 
safe  place  and  to  keep  it  reasonably  safe ;  what 
la  reasonable  care  depending  on  the  nature  of 
the  enterprise,  and,  If  the  enterprise  is  inherent- 
ly dangerous,  reasonable  care  means  great  care. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  if  135,  171,  174,  178-184, 
192;  Dea  Dig.  ||  101,  lo£* 

For  other  deflnltlMis,  see  Words  and  Phrases^ 
vol.  7,  pp.  ti0M-69S0:  VOL  8^  p.  7770.] 

2.  Mabixb  and  Servant  (|  ISO*)— Injury  io 
Servant— Detbctivk  Plan. 

Where  a  plan  or  metbod  of  operation  de- 
liberately adopted  by  a  master  is  limerently  de- 
fe4>tive  and  nnnecessarily  dangerous,  its  adoption 
Is  negligence,  entailing  a  llu>ili^  on  the  mas- 
ter for  resulting  Injuries  to  servants. 

[Ed.  Kote^Flor  other  cases,  see  Msster  and 
S«^B^  dent  Dig.  II  264,  280,  276;  De&  Dig. 

3.  Neougence  (I  130*)— BEASONAnU  Oasb— 
Question  fob  jury. 

What  is  reasonable  care  In  a  given  sitoa- 
tion,  whether  as  applied  to  the  question  of  de- 
ftawit*t  negligence,  or  that  of  contributory 
negligence  of  plaintiff,  is  always  a  gueetlon  f6r 
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tbe  dmr.  'wbebetar  on  tiie  eridence  rreuonable 
miDd8  ml^t  reach  different  coaclusiona. 

liCd.  Note. — For  other  caseB,  see  Neglicence, 
Cent.  Di«.  ifi  277-353 ;  Dec  IHg.  |  130.*] 

4.  Mastm  and  Sebtakt  (|  187*)— Injubies 
TO  Sebvant  —  Nequgenci  —  Defectivx 
Plan. 

Defendant  In  the  constraction  of  concrete 
*brl^  plen  continued  to  use  the  lame  Iook 
sections  as  tihe  pier  narrowed  toward  tbe  top, 
pennittiiig  sections  of  the  forms  after  being 
looaeQed,  prior  to  being  reset,  to  be  shoved  ont 
from  one  to  four  inches  oo  projecting  rods  be- 
fon  attaching  the  tackles  or  conveyers,  and 
without  tying  them  to  the  forms  above,  and 
withont  other  support  than  the  rods.  As  plain- 
tiff was  loosening  one  of  the  forms,  and  wftboat 
knowledge  that  only  three  of  snch  rods  were 
imbedded  in  the  pier,  he  shoved  ont  a  portioD 
of  the  form ;  and,  the  rods  being  insufBaent  to 
hold  It,  it  fell  to  the  bottom,  carrying  plaintiff 
witii  it  Held  to  show  actionable  negligence  on 
defendant's  part  in  failing  to  provide  a  safe 
plan  (or  the-  accomplishment  of  the  work. 

[Ed.  Note.-^For  other  casev  we  Master  and 
Servant,  Cent:  Dig.  JS  2^^  270,  27S,  274,  277. 
278;  Dee.  Dig.  1 137.*] 

0.  hf  ABTEB  AND  SEBTAITT  (|  21^*)— DaNOBSOUS 

Plan— AssnuED  Risk. 

Whether  a  servant  assumes  the  risk  of  ex- 
traordinary dangers  reauUiog  from  an  unneces- 
sarily dangerous  plan  of  operation  adopted  by 
the  master  depends  on  the  obviousness  and  Im- 
minence of  the  danger,  and  on  the  servant's 
appreciation  or  lack  of  apprecia^on  thereof.  . 

[Ed.  Note.— For  other  cases, '  see*  Sfaster  and 
Servant.  Cent  Dig.  IS  tn.0-t(24;  Dec  Dig.  % 
219.*] 

e.  BfAfflBB  AND  SEETANT  (I  219*)— INJURIES 
TO  SBBVANT  —  DANOBBbUS  PLAN  —  ABSUUED 

Bisk. 

A  servant  only  assumes  the  risk  of  a  dan- 
gfrons  plan  adopted  by  the  master,  when  the 
danger  is  open,  obvious,  and  apparent  alike  to 
both  master  and  servant,  is  equally  appreciated 
by  both,  and  is  so  imminent  and  certain  of  dis- 
astrons  results  as*,  to  make- it  bieambent  on  the 
servant,  as  an  orffinarily  priidoit  mui^  to  quit 
work. 

[Ed.  Note.— For  other  otses,  see  Mastw  and 
Servant,  Cent.  Dig.  .||  01O-ffi!4;  Dec.  Dig.  i 
^19.*] 

7.  Masteb  and  Scbvant  (§1  288,  iiS9*)— Injtt- 
BlEa  TO  SEBVANT— CONTBIBUTOBY'  NeQLI- 
OENOB— ASStnCPTION  Ot  BiSE— QUESTION  VOB 
JUBT. 

In  an  action  for  Injuries  to  a  servant  by 
falling  with  part  of  a  form  from  a  concrete 
bridge  pier  in  process  of  coustruction  by  rea- 
son of  defendant's  alleged  negligence  in  provid- 
ing an  unsafe  plen  for  the  doing  of  the  work, 
whether  plaintiff  was  negligent  and  whether  he 
assumed  the  risk  held  for  the  jury. 

[EJi.  Note— For  other  cases.  Master  and 
Servant,  Cent  Dig.  H  1008-1088,  1089,' 1090, 
1092-1182;  Dtec  Dig.  H  ^288.  289.*] 

8.  Dahaobs  (S  132*)  — EExgessiveness  — I^b- 
60nal  injubies. 

Plaintiff,  a  man  31  years  old  with  an  ez- 

gpctancy  of  34  years,  was  injared  by  a  fall  of 
8  feet  trom  a  concrete  bridge  pier  in  process 
of  construction.  He  suffered  a  compound  com- 
minuted Mx:ture  of  the  left  ankle.  The  fibula 
was  broken  Into  fragments,  and  several  pieces 
of  bone,  including  a  part  of  the  ankle  joint, 
were  .repjpT^.  The  muscles  .of  the  calf  of  the 
right  leg  were  torn  away,  and  the  right  enkle 
severely  injured.  There  was  :con8iderable 
sloughing  of  the  mnsdes  of  the  right  leg,  which 
became  gangrfriiOQS,  and  large  portions  of  the 
muscles  were  removed;  leaving  a:  ,  large  cavity. 
The  large  muscles  of  the  leg  were  permanently 


impaired.  <  There  wai  alao  4  fracture  of  the  dchth 
rib  on  the  right  side,  causing. an  adhesion  which 
interfered  with  plaintiff^  respiration,  caused 
pain,  and  made  bitn  subject  to  pleuritic  troubles. 
He  also  suffered  numerous  cuts,  bruises,  and 
sprains.  AU  of  the  phyalciaju  testified  that 
bis  injuries  were  permanent,  and  be  incurred  a' 
$300  doctor  bllL  HOd,  that  a  verdict  for  f9,- 
700  was  not  excessive 

[Ed.  Note.— For  other  cases,  see  Damam 
Cent  Dig.  H  872-S8&,  8»tt;  Dec  Dig.  1 132.^]' 

Dq^artment  2.  Appeal  from  Svpwlor 
Oonr^  Spokane  Comity. 

Action  by.  Waliar  TniUams  agaloBt  the 
GHty  of  SptikKoe.  .Judgment  for  plalnUff, 
and  dtfudant  appeals.  AfBimed. 

Cannon,  Ferrla  &  Swan  and  A.  M.  Craven, 
all  of  Spokane,  fOr  appellant  Samuel  T. 
Crane,  Robertson  &  Miller,  and  T.  J.  Cork- 
ery,  all  of  Spokane,  for  respondent 

ELLIS,  J.  This  la  an  action  for  personal 
injuries  claimed  to  bave  been  sufferod  by 
the  plaintiff  tbroagh  the  negligence  of  the 
defendant  City  of  Spokane,  In  connecti<xi. 
with  the  construction  of  the  Monroe  Street 
Bridge  in  that  city.  The  bridge  was  being 
constructed  by  day  labor,  and  the  plaintiff 
was  one  of  the  bridge  carpenters  employed 
upon  the  work.  The  southerly  span  of  the 
bridge  consisted  of  concrete  piers,  wMch 
were  being  built  by  pouring  the  concrete  in- 
to forms  of  wood.  These  forms  were  con- 
strad»d  In  sections  10  feet  long  by  8  feet 
high  in  the  following  manner:  The  boards 
which  formed  the  Inner  surface  against 
which  the  concrete  was  pour^l  were  spik- 
ed or  bolted  to  2  by  8  inch  timbers,  placed 
edgewise  against  the  boards,  and  b&ck  of 
these  were  two  8  by  8  Inch  timbers  Bplked 
or  bolted  to  the  2  by  8*8  to  which  the  boards 
w^  nailed.  Each  of  tbese  sections  weighed 
about  1,400  pounds.  The  base ,  of  the  pier 
was  82  feet  long  by  eomethlng  less  than  30 
feet  wide;  but  as  it  rose  it  narrowed  in 
loigth  at  the  rate  of  4  inches  to  the  foot 
At  the  base  It  required  two  sections  of  form 
to  reach  the  length  of  the  pier.  Three  sets 
of  form  were  used  for  the  work,  one  supo^ 
Imposed  upon  the  other,  and  when  the  con- 
crete had  beiHL  poured  Into  these  three  sets, 
and  sufficiently  hardened,  the  lower  set 
would  be  removed  by  sectlMia,  raised  above 
the  other  two,  and  placed  in  position  and 
filled  with  concrete  when.  In  turn,  the  thea 
lower  set  would  be  removed  and  r^laoed 
above  in  the  same  manner;  this  process  be- 
ing r^^eated  as  the  pier  roaa  In  heli^t 
Theae  sections  were  held  In  position  by  rods 
of  corrugated  Iron  about  %  of  an  tncb 
square,  passing  through  the  outside  forma 
on  either  side  with  a  nut  and  washer  screw- 
ed firmly  against  the  heavy  8  by  .8  tlmbera, 
thus  holding  In  position  the  forms  00  the 
outside  of  the  and  drawlBg  them  agahiBt 
the  ends  .of  tiw  fonns  on  the  ■i«i*t«"g  snr' 
face  of  the  inner  sides  of  the  lAer,  maldng 
a  complete  box  into  which  the  concrete  was 


'•^othte-oassssesaame-tople  sad  woUoa  NUUBEftln  Dm.  Di^  *  Am.  PI»  Ksy^Ne.  BerMs  AlUp'r  Indsxss 


Digilized  by 


Google 


WILLIAMS  ▼.  CITT  OF  SPOKAKE 


88S 


poured. .  ^ede  bars  'extended  6  to  8  Incbes 
beyond  the  forma.  The  whole  work  of  oon- 
stmctlng  the  bridge  was  under  the  general 
anpervision  of  an  engineer,  and  different 
parts  of  the  work  were  under  the  direct 
auperrislon  of  a  foreman.  The  foreman  in 
charge  of  the  construction  of  this  pier  was 
one  Beardsley,  whose  duty  it  was  to  direct 
the  men  in  all  of  the  work  In  connection 
therewith.  Down  to  this  point  there  was 
practically  no  divergence  in  the  testimony. 
As  to  the  manner  of  removing  the  sections 
for  the  purpose  of  r^ladng  them  on  top  of 
the  remaining  forms  there  was  a  sharp 
conflict  The  idalntUTs  testimony  and  that 
.  of  the  witnesses  who  testified  in  bis  behalf 
was  dear  and  positive  to  the  ^ect  that, 
when  the  foronan  was  ready  to  have  these 
fbrras  removed,  he  would  direct  two  of  the 
workmen  to  descrad  upon  the  8  by  8  in<A 
pieces,  take  off  the  nnts  and  washers,  and 
with  a  steel  bar  pry  the  16-foot  section  of 
form  from  the  concrete  and  out  a  short  dis- 
tance ui>on  the  rods  passing  throu^  the 
forms  and  embedded  In  the  concrete.  After 
this,  either  by  means  of  a  block  and  tackle 
or  by  means  of  ropes  or  chains  attached  to 
a  conveyer  called  a  "traveler,"  whl(^  passed 
over  the  entire  structure,  the  sections  would 
be  either  lowered  to  the  ground  until  such 
time  as  tb^  were  ready  to  be  replaced  above 
the  remaining  sections,  or  would  at  once 
be  raised  and  placed  la  position  as  parts  of 
the  form  for  the  next  pouring  of  concrete. 
The  plaintiff  and  the  vritneases  testifying  in 
his  behalf  all  stated  that  neither  the  block 
and  tackle,  when  used,  nor  ropes  from  the 
traveler  when  It  was  used,  nor  other  sup- 
ports of  any  kind,  were  ever  attached  to 
these  forms  until  after  they  had  been  loos- 
ened from  the  concrete,  and  pushed  out  from 
1  to  4  inches  from  the  face  of  the  concrete. 
Witnesses  testifying  on  behalf  of  the  city 
stated  that  usually  the  block  and  tackle  or 
the  ropes  from  the  cmveyer  or  ropes  tied 
to  the  forms  above  were  attached  to  these 
■ectlona  before  they  were  loosened  frMn  the 
oonoete.  On  the  morning  of  the  Slst  day 
of  May,  1910^  the  plaintiff  and  one  McNdll 
were  ordered  tiy  the  foreman  to  descoid  vp- 
<m  tiie  lower  of'  the  three  sets  of  Conns  then 
In  poalticm  some  68  feet  above  the  gronnd, 
loosen  these  lower  sections  from  the  con- 
crete, and  shore  them  out  upon  the  rods 
a  t«w  inches  pr^ratory.  to  re^dQg  than 
above  the  two  remaining  sets.  Tbe  nuts 
and  washers  had  be^  previously  taken  off 
by  another  workman.  At  this  point  the  pier 
had  narrowed  In  length  until  tt  was  only 
about  26  feet  long,  bnt  under  the  direction 
of  the  foreman  the  sann  long  sectl<ms  of 
fonn  were  used  u  h^d  been  used  at  fbe 
Gommencunent  of  the  wortc,  so  that  the  out- 
er Mctlons  projected  b^ond  tlie  itfer  -ft  dis- 
tance of  8  or  ft  feet,  leai4ng  only  the  Inner 
part  of  the  aeetlm  for  a  distance  of  T  or  8 
feet  against  the  concrete;  Tout  rods  were 
used'  to  «aijb-  l&-foot  section  of  fWn,  and 


those  wlilch  passed .  through  the  '  concrete 
were  allowed  to  remain  after  the  work  was 
completed.  At  the  time  in  question,  by  rea- 
son of  the  narrowing  of  the  pier,  the  two 
inner  rods  of  the  outer  section  of  form  and 
the  lower  one  of  the  two  outer  i;ods  were 
wholly  within  the  concrete,  while  the  upper 
of  the  two  outer  rods  was  outside  the  con- 
crete and  passed  merely  through  the  forms 
on  either  side  of  the  pier.  Prior  to  that 
time  tlie  pier  had  been  long  enough  to  In- 
clude all  four  of  the  connecting  rods  with- 
in the  concrete.  Where  the  sections  of  form 
Joined  each  other,  It  was  usual  to  nail 
boards  called  "scabs"  to  prevent  the  concrete 
from  passing  out,  and  to  make  a  more  per-; 
feet  Joint  In  compliance  with  the  order  of 
the  foreman,  the  plaintiff  and  McNeill  de- 
scended upon  the  lower  and  outer  section  of 
form  and  McNeill,  sitting  upon  the  outer 
end  of  the  upper  8  by  8  timl}er,  sawed  the 
scab  in  two  which  Joined  this  section  with 
the  one  above  it,  while  the  plaintiff,  sitting 
at  the  other  end  of  the  section  on  the  lower 
8  by  8  beam,  was  engaged  In  prying  away 
the  scab  connecting  that  &ii  with  the  next 
section  of  the  same  set  There  was  evi- 
dence tending  to  show  that  these  men  had 
pried  this  section  on  which  they  sat  loose 
from  the  concrete  at  the  upper  part,  and 
out  upon  the  rod  for  a  distance  of  about 
one  inch.  While  the  men  were  engaged  In 
removing  these  scabs,  the  form  suddenly 
settled,  bent  the  ends  of  the  rods  on  which 
It  was  hanging,  slipped  off,  and  fell  to  the 
ground,  carrying  the  two  men  with  It  ta- 
Joring  the  plalntllL 

The  n^lgenoe  Charged  was  that  the  de- 
fendant adopted  an  Improper  and  unneces- 
sarily dangerous  method  of  i>erformlng  the 
work;  that  the  work  was  carried  on  without 
sufficient  supervision;  that  tbere  was  failure 
to  guard  the  men  while  at  work  by  securing 
the  forms  so  as  to.prevent  them  from  falling; 
that  the  foreman  In  charge  of  the  work  was 
incompetent;  and  that  the  foreman,  having 
caused  one  of  the  rods  to  be  placed  ontside 
the  concrete  without  the  knowledge  of  the 
Itolntiff,  failed  to  notify  him  of  that  fact 
or  to  warn  him  of  the  added  danger  ctf  the 
form  telling  by  reason  of  its  being  sostalned 
upon  the  ends  of  only  ttiree  rods  Instead  of 
four  as  usnaL  The  d^Oidant  doded  an  the 
allegations  of  negngmee,  and  Interpmed  the 
affinaative  defenses  of  assumption  of  risk 
and  contributor  negligence.  At  appn^rlate 
times,  the  defendant  moved  for  ft  nonsuit 
ftnd  for  a  directed  Terdlct,  which  motions 
wen  overruled.  The  Jury  returned  a  verdict 
in  favor  of  the  plaintiff  for  the  sum  of 
18,'RfO.  The  defendant's  motUm  for  Judg- 
moit  notwithstanding  the  verdict  was  over- 
ruled. Judgment  was  entered  upon  the  ver- 
dict, from  which  the  defendftnt  ftinwala. 

There  are  20  asslgnmoits  of  error,  bnt  all, 
save  the  claim  of  exeesAve  damages,  jameat 
bnt  S  questions,  the  -answrn  to  whldi  will 
be  determinative  <tf  -the  case:  0)  Was  the 
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appellant  ffoUty  ct  uj  ne^ltenoe  c3iarged? 
(2>  IMd  ttu)  reapondoit  assnmft  the  riak? 
Was  .the  respondent  gaUty  of  oontrUmfeory 
negllgeoiceT 

[1]  1.  Tliat  tt  Is  the  dn^  of  the  master  to 
exercise  reasonable  care  to  famish  the  serv- 
ant a  reasonably  safe  place  of  work,  and  to 
beep  that  place  reasonably  safe,  Is  law  so 
f&mlliar  as  to  require  no  citation  of  sustain- 
ing authority.  In  the  prosecution  of  an  in- 
herently dangerous  enterprise  reasonable 
care  Is  care  commensurate  with  the  danger 
reasonably  to  be  anticipated.  In  Bu<di  a  case 
reasonable  care  "means  great  care."  1  La- 
batt,  Master  &  Servant,  S  16)  P*  80;  Sprague 
T.  New  York  &  N.  B.  B.  Co.,  68  Conn.  845,  36 
Atl.  791,  37  L.  B.  688;  1  ThxmpBoa  on 
Negligence,  |  25. 

[2]  "This  Is  especially  true  as  applied  to 
the  plan  or  method  of  operation  deliberately 
adopted  by  the  master  or  his  representatives. 
When  the  plan  Is  inherently  defective  and 
nnnecessarily  dangerous,  its  adoption  is  neg- 
ligence entailing  a  liability  upon  the  master 
for  resulting  Injuries."  Jobe  v.  Spokane  Gas 
&  iTuel  Co.,  131  Pac.  235.  Just  decided;  Ball 
T.  Megrath,  43  Wash.  107,  109,  86  Pac.  382; 
Blair  T.  Spokane,  66  Wash.  390,  405, 119  Pac. 
839;  Btheridge  v.  Gordon  Conatr.  Co.,  62 
Wash.  256,  259,  260,  113  Pac.  639;  Bogera  t. 
Valk,  131  Pac  231,  Just  decided;  1  Labatt, 
Master  &  Servant,  1 118. 

[3]  What  Is  reasonable  care  In  a  given  sit- 
uation, whether  as  applied  to  the  question 
of  the  defendant's  negUgence  or  that  of  the 
contributory  negligence  of  the  plaintiff,  la 
always  a  question  for  the  jury,  whenever, 
upon  the  evideaoe^  reascuiable  minda  might 
readi  different  condnaiona.  1  Thompson  <»k 
Negligenoe,  |  425;  BliOuDond  t.  Tacoma  By. 
ft  P.  Co.,  67  Waah.  444, 122  Pac.  851. 

[4]  An  appttcatlon  of  these  principles  to 
the  conflicting  evidence  presented  by  the  rec- 
ord makea  the  question  of  the  appellantfs 
nei^lgence  Clearly  one  for  tbe  Jury.  All  of 
tlie  respondent's  witneasea  who  testified 
upon  the  aubject  stated  that  from  the  begin* 
nlag  and  throughont  the  work  the  forms 
were  loosened  from  the  concrete  and  shoved 
oat  an  Indi  to  four  Inches  upon  the  project* 
lug  rods  before  attaching  the  tackles,  or  con- 
veyer, and  without  ^ing  them  to  the  forms 
above  and  without  other  support  than  the 
projecting  ends  of  the  four  rods  imbedded  in 
the  pier.  One  of  the  appellant's  witneeses 
confirmed  this  and  testified  that  neither  tack- 
le, conveyer,  nor  ropes  were  ever  used  with- 
out direction  from  the  foreman.  The  super- 
intending engines  testified,  in  effect,  that 
the  men  would  have  no  right  to  use  the 
tackle  or  the  traveler  without  specific  direc- 
tion from  the  foreman.  There  was  no  evi- 
dence that  ropes  were  supplied  to  the  two 
men  on  the  day  In  question,  but  there  was 
evidence  that  tools  and  appliances  could  not 
be  secured  from  the  suf^ly  hoTise  without 
.a  ,  iwe^fle  ,ordw  troaa  the  foreman.  The 


foreman  testified  that  the  ta<^e  was  already- 
adjusted  to  the  pier  and  hanging  near  the 
men,  but  thla  was  contradicted  by  nearly 
every  oth&t  witness.  He  also  testified  that  he 
directed  the  respcmdent  and  McNeUl  to  at- 
tach the  tatiUe  before  loosening  the  form, 
but  this  was  denied  by  both  of  these  men  and 
by  another  man  who  was  present  when  the 
order  was  given  to  loosen  the  forms.  He 
further  testified  that  the  forms  were  never 
loosened  or  shoved  out  upon  the  rods,  or  even 
the  nuto  and  washers  removed  without  first 
attadiing  tackle,  or  conveys,  or  tying  to  the 
upper  form  with  ropes,  but  be  was  contra- 
dicted In  all  this  by  four  or  five  witnesses. 
It  must  be  conceded  that,  if  the  plan  adopted 
was  to  loosen  the  forma  and  shove  them  out 
without  other  support  than  the  ends  of  the 
rods,  that  plan  was  unnecessarily  dangerous. 
It  must  also  be  conceded  tliat  when  but 
three  of  the  four  rods  were  Imbedded  in  the 
concrete  that  unnecessary  danger  was  fur- 
ther, and  greatly,  unneceasarily  augmented. 
As  one  expert  witness  testified,  the  sustaining 
force  would  not  only  be  greatly  dlmlolshed, 
but  would  be  unequally  distributed,  so  that 
a  slight  movement  of  the  top  of  the  heavy 
form  fnmi  the  foce  of  the  pier  would  tip 
the  form,  boid  the  rods,  and  cause  It  to  fall. 
It  is  obvious  that,  being  snatained  by  only 
one  rod  at  the  top  and  two  at  the  bottom, 
any  loosening  of  tbe  form  from  the  concrete 
would  tend  to  cause  It  to  tip  out  at  the  top. 
Moreover,  It  was  obviously  false  economy 
to  use  these  long  sections  which  projected 
more  than  half  their  lengUi  beyond  the  pier. 
Thla  injected  anothw  element  of  unnecessary 
danger.  If  the  reapondokt's  witneasea  are 
b^eved,  the  appellant's  negUgoice  In  expos- 
ing the  respondent  to  nnnecesaary  danger 
was  ami»ly  eatabllabed.  Their  credibility 
was  for  tiie  Jury. 

[S]  2.  Did  the  respondent  assume  the  risk? 
niat  the  servant  ordinarily  aasnmes  as  a 
matter  of  law  the  riak  <tf  those  dangers 
which  are  open  and  obvions  and  necessarily 
Incident  to  the  work  la  also  so  wsSl  estab- 
lished as  to  require  no  citation  of  anthorl^. 
Whether  he  assumes  the  risk  of  extraordina- 
ry dangers  resulting  from  an  nnnecessarily 
dangerous  plan  of  operation  adopted  by  the 
master  is  dependent  upon  the  openness,  ob- 
vlouaneas,  and  Imminence  of  the  danger,  and 
upon  his  appreciation  or  lack  of  appreciation 
at  it  ^e  question  becomes  one  of  fact  for 
the  determination  of  the  Jury  whenever  the 
minds  of  reasonable  men  may  differ  upon  it 
Pearson  v.  Federal  Mln.  &  Smelting  Co..  42 
Wash.  90,  84  Pac  632;  Btheridge  v.  Gordon 
Constr.  Co..  62  Wash.  256,  113  Pac  639;  En- 
gelking  V.  Spokane,  69  Wash.  446,  110  Pac 
25,  29  L.  R.  A.  (N.  S.)  481;  Jobe  v.  Spokane 
Gas  &  Fuel  Co.,  131  Pac  236,  Just  decided. 

[I]  This  is  the  almost  .universal  rule  where 
the  servant  is  proceeding  upon  a  direct  order 
from  the  master  or  the  master's  representa- 
tive. In  such  cases  the  servant  only  assumea 
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the  risk  when  the  danger  la  open,  obTions, 
and  apparent  alike  to  man  and  master,  equal- 
ly appreciated  by  both,  and  is  so  imminent 
and  certain  of  dlsastroos  consequences  as  to 
make  it  Incumbent  upon  the  servant  as  an 
ordinarily  prudent  man  to  either  quit  work 
or  be  held  to  assume  tbe  risk.  "The  rule  of 
the  prudent  man"  becomes  the  determlnatlTe 
principle.  LJedke  r.  Moran  Bros.  Go.,  43 
Wash.  428,  86  Pac.  646,  U7  Am.  St  Rep. 
1068;  De  Mase  v.  O.  R.  &  NaT.  Co.,  40  Wash. 
108,  82  Pac.  170;  Goldthorpe  t.  Clark-Nloker- 
son  Lbr.  Co.,  81  Wash.  467,  71  Pac.  lO&l; 
Dean  t.  O.  R.  &  NaT.  Co.,  88  Wash.  665,  80 
Pac.  842;  Dumas  t.  WalTille  Lamber  Co., 
64  Wash.  381,  116  Pac.  1091 ;  Nelson  t.  Bal- 
lard Lumber  Co.,  60  Wash.  690.  Ill  Pac.  882; 
Rowland  t.  Standard  Milling  &  Logging  Co., 
50  Wash.  34,  96  Pac.  686 ;  Anustasakas  t.  In- 
ternational Contract  Co.,  67  WastL  463,  107 
Pac.  342;  Bailey  t.  Mnkilteo  Lumber  Co..  44 
Wash.  681,  87  Pac.  819;  McGoTem  t.  Central 
Vermont  R.  Co.,  123  N.  T.  280,  25  N.  B.  878; 
Chesson  t.  Roper  Lumber  Co.,  118  N.  C.  69. 
23  8.  E.  926;  Banker  Hill,  etc.,  Oo.  t.  Jones, 
130  Fed.  813,  66  C.  G.  A.  368. 

[7]  In  view  of  these  principles,  it  seems 
plain  that  the  question  of  assumption  of  risk 
was  one  for  the  Jury.  The  respondent,  if 
his  testimony  and  that  of  his  witnesses  is: 
to  be  believed,  had  seen  this  work  performed 
as  he  attempted  to  perform  it  on  the  day  In 
question  for  some  time  without  disastrous 
consequences.  He  was  a  man,  so  far  as  the 
record  shows,  of  no  particular  knowledge  as 
to  the  tensile  strength  of  the  rods  upon 
which  tile  forms  hung  when  loosened  and 
shoved  out  ^m  the  face  of  the  pier.  He 
was  ordered  to  do  the  work,  and  proceeded 
to  do  it  in  the  manner  which  he  and  his  wlt- 
nessra  claim  was  usuaL  Moreover,  the  evi- 
dence shows  without  contradiction  that  he 
did  not  know  that  only  three  of  the  rods 
passing  through  the  forms  In  question  were 
imbedded  in  the  concrete.  There  was  no 
evidence  that  his  prior  work  ^ther  by  rea- 
son of  its  nature  or  location  was  such  as  to 
lead  him  to  observe  that  fact  Tbe  evidence 
shows  that  this  was  the  first  time  that  any 
of  the  forms  had  been  so  placed  as  to  leave 
any  of  the  rods  outside  of  the  concrete  when 
poured.  His  position  upon  the  form  was 
such  that  he  could  only  see  tbe  projecting 
ends  of  the  rods,  and  there  is  absolutely  no 
evidence  that  he  knew  or  was  warned  of 
the  fact  that  any  of  the  rods  were  not  Im- 
bedded in  the  concrete  as  usual.  This  ele- 
ment of  the  danger,  which  the  jury  might 
n'ell  have  found  was  the  efficient  factor  in 
tbe  catastrophe,  was  not  open,  obvious,  or 
apparent  to  the  respondent,  though  well 
known  to  the  appellant's  foreman.  Whether 
with  such  knowledge  as  he  had  be  acted  as 
a  reasonably  prudent  man  In  obeying  the 
foreman's  order  to  descend  upon  the  form, 
loosen  It  from  the  concrete  and  attempt  to 
shove  it  out  upon  tbe  rods,  was  a  question  of 
fact  for  the  Jury.  It  cannot  be  saldi  In  view 


of  the  conflicting  evidence,  that  as  la* matter: 
of  law  he  asanmed  the  risk  oonsequeDt  npoD; 
obedience^ 

8.  Was  the  respondent  guilty  of  contribu- 
tory negligence?  We  think  that  a  fair  pre- 
ponderance of  the  evidence  shows  that  he 
mta  doing  the  work  In  hand  at  the  time  of 
the  accident  in  tbe  manner  which  had  been 
usual  throughout  the  work  to  that  time.  The 
evidence,  as  we  have  seen,  was  conflicting 
as  to  whether  or  not  any  direction  was  given 
by  the  foreman  to  attach  the  block  and  tackle 
to  the  form,  or  to  tie  it  with  ropes  to  the 
form  above.  Whether  the  respondent  was 
guilty  of  contributory  negligence  in  obeying 
the  order  is  determinable  upon  the  same 
principles  as  those  determining  the  question 
of  assumption  of  risk.  If  In  so  doing  he  act- 
ed as  an  ordinarily  prudent  man  would  have 
acted  under  the  same  conditions,  he  was  not 
guilty  of  contributory  n^l^ence.  Knudsen 
V.  Moe  Bros..  66  Wash.  118,  119  Pac.  27; 
Rogers  V.  Valk,  131  Pac.  231,  Just  decided; 
Cook  V.  Chehalis  River  Lumber  Co.,  48  Wash. 
619,  94  Pac.  189.  The  question  was  one  for 
the  jury. 

Several  assignments  of  error  are  based  up- 
on certain  instructions  given  by  the  court, 
and  the  refusal  to  give  certain  Instructions 
requested  by  the  appellant  We  have  care- 
fully examined  the  Instructlona  given,  and 
flnd  that  they  fully  and  cleariy  state  the  law 
as  applied  to  the  evidence.  What  we  have 
said  touching  the  evidence  disposes  of  every 
question  raised  upon  the  Instructions. 

[I]  4.  Finally,  it  Is  contended  that  the 
verdict  was  excessive.  The  respondent  suf- 
fered a  compound  comminuted  fracture  of 
the  left  ankle.  The  fibula  was  broken  into 
fragments,  and  several  pieces  of  bone,  in- 
cluding a  part  of  the  bone  forming  the  ankle 
joint,  were  removed.  The  muscles  of  the 
calf  of  the  right  leg  were  torn  away,  and 
the  right  ankle  was  severely  sprained.  There 
was  considerable  sloughing  of  tbe  muscles  of 
the  right  leg  which  became  gangrenous. 
Large  portions  of  these  muscles  were  remov- 
ed, leaving  a  cavity  sufficient  to  contain  a 
man's  hand.  The  large  muscles  of  the  leg 
are  permanently  impaired,  and  there  Is 
nothing  known  to  medical  science  which  will 
change  the  respondent's  present  condition. 
There  was  a  fracture  of  the  eighth  rib  on 
the  right  side,  causing  an  adhesion  of  the 
serous  membrane  of  the  lung  cavity  to  the 
outer  surface  of  the  lung,  which  greatly  in- 
terferes with  respondent's  respiration,  and 
makes  him  liable  to  frequent  recurrences  of 
a  pleuritic  condition,  which  is  very  painful. 
There  wwe  numerous  other  cuts,  bruises, 
and  sprains.  Both  of  the  physicians  who 
testified  as  to  respondent's  condition  stated 
unqualifiedly  that  his  Injuries  are  of  a"  per- 
manent nature.  He  was  81  years  old  at  the 
time  of  the  Injury,  and  had  a  life  expect- 
ancy of  over  34  years.  He  has  incurred  a 
9800  doctor's  bill.  While  the  verdict  seems 
larger  aHU  In  view  of  the  evidence  we  cannot 
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say  Out  It  Is  80  large  as  to  indicate  passion, 
prejudice,  or  other  Improper  motive  on  tbe 
part  of  the  Jury  In  assessing  it  We  find  no 
ground  for  rerersaL 
The  Judgment  Is  affirmed. 

MOUNT,  FDIiLBBTON,  MAIN,  and  MOB^ 
BIB,  JJ^  ooncnr. 


BILBBS  MUSIO  HOUSE  t.  HOPKINS  et  al. 
(Snpreme  Oonrt  of  Washington.   April  28, 

1.  FBXnOXFAI.  ARO  SUBBTT       129*)  —  NOTICK 

OP  Default— Waivbb  bt  Sukbty. 

A  Bnrety  on  a  bnildmg  contract,  who,  upon 
let^Tinx  fomud  notice  of  default  by  the  prin- 
cipal, did  not  object  thereto  because  not  given 
vithin  30  days,  as  required  in  the  bond,  and 
notified  the  owner  to  complete  the  voriE  at  its 
flzpenae,  thereby  waived  the  provldon  requiring 
notice  of  default  within  80  days. 

[EM.  Note.— For  othw  case^  ses  Principal 
and  Surety,  Cent  Dig.  H  866-872;  Dec.  Dig.  S 
129.*] 

2.  Pbinoifai.  and  Sdbett  (|  149*)— Pbovi- 

8I0N8  OF  CONTBACT— WaIVEB. 

Where  the  surety  on  a  building  contract 
had  the  rait  upon  Its  bond  delayed  at  its  re- 
quest, it  cannot  afterwards  complain  that  the 
suit  was  not  brought  within  six  months  after 
the  woric  was  completed,  as  required  by  tbe 
contract,  having  waived  that  provision. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  f  414;  Dea  Dig.  f 
149.*1 

8.  Pbimcipal  ard  Subktt  (S  129*)  —  Dis- 
OHABOB  OF  Subktt — Estoffel  bt  Coitduct. 
A  surety  on  a  building  contract  cannot 
complain  that  a  certain  sum  was  paid  to  the 
contractors  by  the  principal  after  the  contrac- 
tors had  defitulted,  where  it  was  paid  to  tbe  re- 
ceiver of  tbe  contractoia  by  direction  of  tbe 
surety. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  f|  866-872;  Dec  Dig.  { 
129.*] 

4.  iNTBBKffE  (I  47*)— COIOIERCBIIE^T  OT  AO- 

TION. 

Interest  was  propeHy  allowed  on  the 
amount  found  due  pnintifl  from  the  time  tbe  ac- 
tion was  filed,  in  an  action  on  a  bond  for  the 
construction  of  a  building  to  be  constructed  for 
plaintiff. 

[Eld.  Note.~For  other  caees,  see  Interest, 
Cent  Dig.  li  106-112;  Dec.  Dig.  {  47.«1 

Department  1.  Ainteal  from  Superior 
Court,  Spokane  County;  Thos.  B.  Grady, 
Jndge. 

Actloa  by  the  BUers  Music  House  against 
B.  F.  Hopkins  and  others.  From  a  Judgment 
for  pl'aiutlir,  dttmd&nt  Padflc  Surety  Com- 
pany appeals.  Affirmed. 

Cannon,  Ferris  &  Swan,  of  Spokane,  for 
appelant  Belden  &  Losey,  of  Spokane,  for 
respondent 

MOUNT.  J.  On  Jnne  27,  1910,  the  plaln- 
tltC  and  the  defendants  Hopldns  &  Felght 
entered  Into  a  contract  by  the  terms  of  which 
the  said  defendante  agreed  to  make  certain 
excavations  and  remove  an  old  building  for 
the  purpose  of  erecting  a  new  building  upon 


a  certain.  lot  in  Spokane,  according  to  the 
plans  and  spedflcations  agreed  to,  for  the 
price  of  ^67S.  The  work  was  to  be  com- 
pleted on  the  18th  day  of  August  1910.  To 
secure  the  faithful  performance  of  this  con- 
tract, the  contractors  executed  a  bond,  with 
the  Pacific  Sure^  Company  as  surety,  in  tbe 
sum  of  f 10,000.  The  contractors  defaulted 
in  their  work.  Subsequently  tbe  Surety 
Company  was  nottfled  thereof  and  Instructed 
tbe  plaintiff  to  complete  the  work  at  the  ex- 
pense of  the  Surety  Company.  Tbe  surety 
bond  provided  "tliat  the  surety  shall  be  im- 
mediately notified  of  any  breach  of  said  con- 
tract by  said  principal."  It  also  provided 
that  any  suits  brought  against  the  surety 
to  recover  on  said  bond  must  be  Instituted 
^thln  six  months  after  the  first  breach, 
"and  In  no  event  shall  any  action  be  brought 
against  the  surety  hereunder  after  the  expi- 
ration of  six  months  after  the  completion 
of  the  work  under  said  contract"  This  ac- 
tion was  brought  to  recover  on  the  bond  by 
reason  of  the  breach  of  the  contract  There 
was  no  appearance  In  the  case  on  the  part 
of  Bopldns  &.  Felght,  contractors,  the  case 
proceeded  to  trial  against  the  defendant 
Padflc  Surety  Company  alone.  The  case 
was  tried  to  the  court  without  a  Jury.  Find- 
ings of  fact  were  made  In  favor  of  the  plaln- 
tur,  and  Judgment  was  rendered  against  the 
defendant  Pacific  Sorely  Company  in  the 
sum  of  $1,440.25,  with  Interest  from  Aogust 
11,  1911,  the  date  when  the  complaint  was 
filed.  The  defendant  Padflc  Surety  Compa- 
ny has  appealed  from  that  Judgment 

It  is  apparently  conceded  that  the  agent  of 
the  Surety  Company  was  notified  on  Septem- 
ber 22,  1910,  that  the  contractors  had  not 
completed  tbe  work.  And  on  October  5, 1910, 
a  formal  notice  was.  served  upon  the  local 
agent  of  the  Surety  Company  advising  the 
company  that  the  contractors  had  defaulted, 
and  requiring  the  Surety  Company  to  finish 
the  work  according  to  the  contract  The 
Surety  Company  replied  to  this  notice  as  fol- 
lows: "We  Instruct  you  to  complete  at  our 
expense.  Pacific  Surety  Company,  by  H.  W. 
Newton,  Attorney  in  Fact"  Newton  was  the 
general  agent  and  attorney  Id  fact  represent- 
ing the  Surety  Company  in  this  state,  and 
executed  the  bond  In  controversy  as  such 
agent  The  suit  was  not  brought  upon  the 
bond  until  August,  1911. 

The  court  found :  "That  the  defendant  Pa- 
cific Surety  Company  waived  the  terms  and 
conditions  of  said  bond  with  reference  to 
the  retention  of  the  15  per  cent  of  the  con- 
tract price,  provided  for  in  said  bondi  and 
also  with  reference  to  the  giving  notice  In 
case  of  deftiult  and,  further,  by  its  duly 
authorized,  legal,  and  constituted  agent 
waived  all  the  other  terms  and  conditions  of 
said  bond  relative  to  notice,  retention  of 
money,  and  time  within  which  suit  might  be 
brought  under  said  bond;  that  said  waiver 
was  communicated  to  the  plaintiff,  and  the 
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plaintiff  acted  tbgreoi';  that  the  defendant 
Fadflc  Surety  Company  acted  thereon ;  that 
the  agent  of  the  defendant  Fadflc  Surety 
Convany,  H.  W.  Newton,  was  at  all  tlmea  ao- 
tborised  to  walTft  the  dUfermt  XfforlJiloiia  of 
said  contract,  and  did  waive  the  same,  and 
the  said  walrer  by  the  ma  H.  W.  Newton, 
aa  agent  for  said  Fadflc  Surety  Oompany, 
waa  ratified,  approved,  and  acqnleBeed  In  by 
the  defendant  Jftidflc  Surety  Company." 

It  Is  argued  by  the  appdlant  that  there  Is 
DO  evidence  to  justify  this  finding  of  the 
court,  and  that  under  the  case  ct  Ilse  v. 
iBtna  Indenmltr  Oo^  69  Wash.  48^  12S 
Pae.  780,  the  court  should  have  dlmlssed  the 
action  because  notice  of  default  was  not  giv- 
en within  80  days,  and  also  because  the  ac- 
tion was  not  brouc^t  within  6  months  after 
the  completion  of  the  work. 

While  it  is  conceded  that  fonnal  notice  of 
dsfAult  of  the  contractors  was  not  ^ren 
within  30  days,  as  provided  for  In  the  bond, 
the  evidence  Is  clear  to  the  effect  that  when 
formal  notice  was  given  to  the  Surety  Com- 
pany the  company  made  no  objection  on  that 
account,  but  its  general  agent  and  the  agent 
who  Issued  the  contract  of  indemnity  notified 
the  plaintiff  to  proceed  to  complete  the  work 
at  the  expense  of  the  Surety  Company. 

[I]  It  Is  plain,  we  think,  that  this  amount- 
ed to  a  waiver  of  that  clause  of  the  con- 
tract. In  Parsons  v.  Padflc  Surety  Co.,  69 
Wash.  685,  125  Paa  954.  and  also  In  Mon- 
ro V.  National  Surety.  Co.,  47  Wash,  488,  92 
Pac  280,  we  held  that  failure  to  give  this 
notice  in  this  dasa  of  cases  Is  only  a  de- 
fense, in  so  far  as  the  surety  has  been  dam- 
aged and  prejudiced  by  such  failure.  There 
Is  no  claim  here  that  there  was  any  preju- 
dice on  account  of  failure  to  give  the  notice. 
In  Ilse  V.  ^tna  Indemnity  Co.,  68  Wash. 
486,  125  Pac.  781,  where  there  was  a  provi- 
sion in  the  contract  like  the  one  under  con- 
sideration, requiring  suits  to  be  Instituted 
within  six  months  after  the  completion  of 
the  work  specified  in  the  contract,  where  the 
suit  was  commenced  more  than  three  years 
uftex  the  completion  of  the  work,  we  held 
that  the  court  properly  refused  any  relief. 
But  we  there  said:  "The  authorities  gen- 
erally agree  that  it  is  competent  for  the 
parties  to  an  indemnity  bond  to  fix  a  period 
of  limitation  different  from  that  provided  by 
statute,  and  we  think  the  better  rule  Is  that 
the  limitation,  if  reasonable— and  there  Is  no 
reasonable  excuse  for  delay  in  the  com- 
mencement of  the  action — Is  binding  upon 
the  parties.  *  *  *  To  determine  whether 
the  limitation  upon  the  commencement  of  the 
action  is  reasonable,  the  bond,  the  contract, 
and  the  fftcts  of  the  particular  case  must  be 
considered  together." 

[2]  In  this  case,  while  the  action  was  not 
brought  within  six  months  after  the  work 
was  completed,  there  was  evidence  to  the 
^lect  that  ttw  salt  was  delayed  at  the  re- 


quest of  counsel  for  the  Sure^,.  Company; 
The  court  beard  this  evidence  and  no  doubt 
believed  that  state  of  facts.  It  follows,  of 
course,  that  where  there  waa  a  delay  at  the 
request  of  the  Surety  Company  or  its  rep- 
resentatives It  cannot  be  heard,  to  say  that 
the  action  was  not  brought  within  time.  In 
other  words,  the  court  properly  found,  upon 
sufficient  evidence,  that  there  was  a  waiv- 
er of  both  these  provisions  of  the  contract 
by  the  Surety  Company. 

[t]  Appellant  argues  that  the  court  erro- 
neously allowed  1700,  which  was  paid  to  the 
contractors  after  they  had  defaulted.  The 
evidence  shows  that  the  contractors  were  In- 
solvent, and  that  a  recelvez  had  been  ap- 
pointed. This  1700  was  paid  to  the  recdv- 
er  by  direction  ct  Mr.-  Newton,  agent  for  the 
Pacific  Surety  Company;  the  Surely  Com- 
pany cannot  now  complain  that  It  was 
wrongfully  paid. 

[4]  Aroellant  also  argues  Uiat  the  court 
erred  in  allowing  Interest  on  the  amount 
found  due  to  the  plalntlfl  from  the  time  tb» 
action  was  filed.  Interest  was  propwly  al- 
lowed under  tEe  rule  in  Oray  v.  Beeves,  69 
Wash.  ^^4,  126  Fae.  162. 

Finding  no  error,  the  judgment  is  af- 
firmed. 

CROW,  a  J.,  and  GOSB  and  PABKBB, 
JJ.,  concur. 


MATTHEWS  et  uz.  t.  .CITY  OF  ELLENS- 
BUBO  etal. 

.  (Supreme  Court  of  Waahhigton.  April  28, 
lOlSO 

1.  MnmoiPAi.  CoKPOSATiom  (|  271*)  —  Ix- 

PBOVEICKNTS— WAmWOBKS  —  PSOOEItDIIVOS 

TO  Establish. 

B«m.  &  BaL  Cod&,  {|  8006.  8006,  autbor- 
iduK  any  city  to  C(mttnict  and  operate  water- 
works vntbln  or  without  its  limits  to  fumiBh 
water  to  its  inhabitants  snd  others,  and  provid- 
ing for  the  sobmission  to  the  voters  of  the  ques- 
tion of  so  ddng,  empower  a  city  to  provi4e  for 
the  construction  of  a  water  supply  system,  and 
of  a  water  dlstrlbutins  system,  as  complete  in- 
dependent 83[Btem8,  and  an  ordinance  providing 
for  the  aeqaidtion  of  a  supply  system  may  pro- 
vida  for  a  'submiBd<m  of  the  qnestlni  to  Che 
votcn,  and  the  mere  fact  that  It  provides  for 
the  construction  of  on  independent  distributing 
ayatem  by  local  aaseaament  on  property  specially 
benefited  does  not  alEect  the  validity  of  the 
adoptiion  by  tiie  voter*  of  the  proposal  to  ac- 
quire a  supply  system. 

[Bd.  Note^For  other  casefc  see  Municipal 
Cor^oratiosis,  Ovut  Dig.  i  726;  Dec  Dig.  | 

2.  MnmoiPAi.  CoaPOBATiOHs  <|  279*)— Local 

IhPBOVZMSNTS    —    WATKB  DlBTBIBDTlNO 

Ststeh. 

Under  Laws  1911.  c  98,  ||  8,  19.  proviOiag 
that  any  local  assessment  may  be  initiated  di^ 
rectly  by  the  city  coundL  by  resolution  declare 
ing  an  intention  to^  order  the  improvement, 
without  submitting  the  question  to  the  voters, 
a  dty  may  provide  by  resolution  of  Its  conncti 
for  the  construction  of  a  water  dlstrlbntittg 
arstem  at  the  cost  of  tlie  propel  spedally 
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bencAted,  wtthoat  ralmittiDK  die  qoestioD  to 
tlie  Totera. 

[Ed.  Note^For  other  cana,  tee  Municipal 
Corporations,  Gent  Dig.  i  738;  Dec  Dig.  | 
279.*] 

8.  Municipal  OoBPOBATions  (|  278*)— Looax. 

iMPBOTmiMNTO  WATEB  DiSTUBtlTIlia  SXS< 
TBU. 

A  city  maj»  without  erading  the  require- 
ment of  the  statute  to  submit  (juestfons  to  the 
voters,  provide  Cor  the  constraction  of  a  water 
distributing  system  at  the  cost  of  property  spe- 
cially benefited,  as  a  system  independent  of  a 
water  supply  system,  the  question  of  the  ac- 
QQisitton  of  which  was  submitted  to  the  voters. 

[Ed.  Not&— For  other  cases,  see  Municipal 
Gorporati<mt,  Gent  Dig.  |  738;  Dec  Dig.  { 
27Bi  1 

4.  MumciPAZ.  CoHPOBATions  ({  321*)— Local 
IifPBOVKHEHTs— Special  Benefits. 

Under  Lews  X811,  c  98,  i  10,  authorising 
any  city  council  to  Initiate  local  improvements 
and  determine  the  property  specially  benefited 
thereby,  the  question  whether  a  water  distrib- 
uting system  constitutes  a  general  benefit  omy. 
and  is  of  DO  special  benefit,  can  only  be  urged 
before  the  council  on  a  hearing  on  the  assess- 
ment roll  for  the  cost  of  the  work. 

[Ed.  Note.— For  other  cases,  see  MuhMmI 
CorporationB,  Cent  Dig.  H  8S7-M0;  Dec.  I«g. 
S  821.*] 

6.  MunZCIPAL  COBPOBATIOKB  (1  881*)— LOOAL 
lUPBO  VBHBNTS— Co  N  TRACTS— BOH  DB. 

Lews  1911.  c.  88.  »  46,  48,  authorize  the 
issuance  of  bonds  for  local  improvements  to 
the  contractor  for  the  improvement  A  city 
ottered  its  bonds  for  local  Improvements  for 
sale,  bat  received  no  bids.  Galls  were  then 
made  for  bids  for  the  performance  of  the  work 
without  specifying  that  the  work  would  be 
paid  for  in  bonds,  but  specifying  that  bids  for 
the  work  must  be  made  on  the  form  prepared 
by  tbe  city  engineer.  The  form  provided  that 
the  work  womd  be  paid  for  in  t>onds  issued 
!^inst  the  revenue  of  the  Improvements.  Bids 
were  made  on  the  forms  furnished  by  the  city 
engineer.  Held,  that  the  fact  that  the  call  for 
bids  did  not  state  that  the  work  would  be  paid 
for  hi  bonds  was  at  most  a  mere  iTregnlari^, 
Dot  affecting  tbe  validity  of  contracts  for  tlie 
work. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  856.  867;  Dec.  Dig. 
S  331.*] 

6.  munioipai.  gobpobationb  (|  338*)— looal 
.  ilcpboteuevts  — bxsxbtatxon  or  pabt  ot 
Cost. 

A  dty  contracting  for  the  construction  of 
it  local  improvement  may  stipulate  for  a  reser- 
vation of  15  per  cent  of  the  estimate  until  30 
days  after  completion  of  the  work,  flioush  an 
orolnanee  provides  for  a  reservation  of  25'  per 
cent  of  the  estimate,  since  the  power  which 
provided  for  the  reserve  fund  could  waive  it. 

[Ed.  Note.—For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  H  868,  870-873;  Dea 
Dig.  {  339.*] 

Department  1.  Appeal  from  Superior 
Court,  Kittitas  County;  Ralph  Eauffman, 
Judge. 

Action  by  J.  D.  Matthews  and  wife  against 
the  City  of  Ellensburg  and  anotber.  From  a 
Judgment  of  dlBinlasal,  plaiatlffs  anwal.  Af- 
flrmedL 

Carroll  B.  Graves,  of  Seattle,  for  appel- 
lants. BaUlnger,  Battle,  Hulbert  ft  Sborts, 
of  Seattle,  and  Jay  A.  WUtfleld  and  E.  SL 
Wager,  botb  of  EaiensbDrg,  for  reapondents. 


MOUNT,  X  This  actloiL  was  brongbt  by 
the  plaintUb  as  taxpayers  to  prevent  the  de- 
livery of  certain  braids  to  tbe  defendant  In- 
tematlcmal  Contract  Compai^  by  tbe  dty 
of  Ellaubn^,  and  also  to  enjoin  tbe  Intov 
national  Contract  Company  from  proceeding 
under  a  ctrntxact  for  the  conatmctlon  of  oex- 
taln  watenro^  for  tbe  cUy.  Upon  Issues 
joined  tbe  case  wu  tried  to  the  court  with- 
out a  Jury  and  resulted  In  a  dlsmlsaaL  Plaln- 
tUb  have  appealed  from  Uiat  judgment 

Tbe  facts  are  not  disputed  and  are,  in 
substance,  as  follows: 

Tbe  ctt7  of  Ellensburg  Is  a  city  of  the 
third  cUus.  The  dty  and  its  inhabitants  ore 
supplied  with  water  for  flre^  dobiestlc  and 
other  purposes  by  a  waterworks  ^stem  op- 
erated  by  a  private  corporation  under  a 
franchise  from  the  city.  On  August  7,  1811, 
the  dty  passed  ordinance  Na  5^,  which 
specified  and  adopted  a  system  and  plan  for 
the  constructlmi  of  a  water  suroly  by  tbe 
dty.  It  declared  the  estimated  cost  of  tbe 
phin  and  provided  that  the  system  to  be 
constructed  should  be  paid  for  by  bonds  pay. 
abl^  prlndpal  and  Interest,  from  the  reve- 
nues of  the  systeoL  The  ordinance  also  pro- 
vided for  a  snbmlssloa  of  the  system  and 
plan,  togetba  with  the  method  of  payment, 
for  ratlflcatlon  or  rejection  to  the  qualified 
voters  of  the  city  at  a  special  election  to  be 
bdd  on  September  S,  1811.  Hie  plan  pro- 
vided 12iat  a  well  or  mils  should  be  put 
down  on  certain  property  described  In  tbe 
ordinance,  a  pumping  station  and  certain 
pumps  ai^  other  madilnery,  and  a  reservoir 
to  be  constructed  <m  lands  described,  a  pole 
line  to  transmit  electric  powor  to  operate 
said  pumping  plant  from  the  municipal  plant, 
and  a  main  pipe  line  from  the  pumping  sta- 
tion to  said  reservoir  and  to  the  dty.  The 
ordinance  estimated  the  cost  of  the  plant  at 
1100,000.  the  money  to  be  derived  by  the 
sale  of  special  bonds  Issued  against  tbe  earn- 
ings of  tbe  plant  The  ordinance  also  con- 
tained the  following:  **It  is  proposed  that 
said  above-described  waterworks  plant  be 
connected  witit  distributing  system  located 
within  tbe  limits  of  said  dt;,  which  shall  be 
conetmcted  by  said  dty  by  local  asBessment 
upon  the  property  specially  benefited  thereby, 
or  by  Bucih  othw  method  as  the  dty  may 
adopt" 

On  August  11, 1911,  the  dty  council  passed 
a  resolution  declaring  tbe  Intention  of  said 
dty  to  construct  a  water  distribntliig  system 
within  the  limits  of  the  d^,  the  cost  and 
expense  of  which  was  to  be  borne  by  the 
property  specially  benefited.  Thereafter,  aa 
September  6,  1811,  the  waterworks  plan  as 
proposed  by  ordinance  No.  MO  was  submitted 
to  the  voters,  and  the  same  was  approved 
by  tbe  necessary  votew  Thereafter,  on  Oc- 
tober 16,  1811,  the  dty  passed  an  ordinance. 
No.  S68,  which  provided  fw  the  construction 
of  tbe  water  dlstrlbutfaog  system  In  accord- 
ance with  the  resoluti<»i  of  August  11,  1811, 
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and  proTlded  for  the  payment  therefor  by 
bonds  at  the  cost  and  expense  of  Uw  proper- 
ty speclaUy  benefited  thereby  by  special  a»- 
sessment  against  the  property  within  the  dis- 
trict to  the  amount  of  9S0.000,  the  estimated 
cost  thoreot  After  the  approval  of  ordi- 
nance Na  S49,  which  provided  for  the  water- 
woriES  plant  and  systcon  without  the  dly,  but 
did  not  Include  the  distributing  system,  the 
city  council  instructed  the  clerk  to  advertise 
for  the  sale  of  both  the  special  water  bonds 
and  local  Improvement  district  bonds.  The 
clerk  on  Octoba  28,  1011,  published  notices 
eaUing  tor  bids  for  the  purchase  of  the  water 
bonds  and  the  local  improvement  bonds  sep- 
arately. No  bids  were  received  for  either  of 
these  issues.  Thereafter,  m  November  29, 
1911,  the  city  clerk,  under  the  direction  of 
the  city  council,  again  published  notice  offer- 
ing for  sale  the  special  bonds  under  ordi- 
nance No.  Md,  and  calling  for  bids  for  such 
bonds ;  aud  at  the  same  time  the  clerk  also 
published  notice  offering  for  sale  the  local 
Improvement  bonds  to  be  issued  auder  ordi- 
nanoe  No.  6S8,  and  also  calling  for  bids  for 
the  performance  of  the  work  In  constructing 
a  reservoir,  pumping  plant,  wells,  etc.,  as 
provided  for  in  ordinance  No.  549  and  for 
the  water  distributing  system  under  ordi- 
nance No.  658.  This  notice  did  not  wedfy 
that  the  work  of  construction  of  the  water- 
works plant  and  tbe  distributing  system  would 
be  paid  for  In  bonds,  but  It  did  specify  that 
all  bids  for  work  must  be  made  on  a  form 
prepared  by  the  dty  engineer.  Olils  form 
provided  that  the  work  on  the  distributing 
system  within  the  dty  would  be  paid  for  In 
bonds  issued  to  the  contractor  upon  the  ept- 
eial  assessment  fund  and  that  the  work  on 
the  water  supply  plant  outside  the  dty  would 
be  paid  for  In  bonds  Issued  against  the  reve- 
nues of  the  system.  Thereafter,  bids  were 
received  upon  forms  furnished  by  the  dty 
ei^ineer,  and  each  bidder  agreed  to  take  said 
bonds  at  par  in  paymoit  for  the  work.  Bids 
were  made  for  eadi  piece  of  work  separately, 
to  be  paid  for  In  bonds  as  stated.  The  bid 
of  the  defendant  International  Contract  Com- 
pany was  the  lowest  bid  for  the  construction 
of  the  pumping  plant  outride  the  dty,  and 
also  the  lowest  bid  for  the  construction  of 
the  distributing  plant  Inside  the  dty,  and 
wall  within  the  estimate.  The  contract  was 
awarded  to  the  IntematioDal  Contract  Com- 
pany, and  said  company,  upon  the  execution 
of  the  contract,  began  work.  Whereupon  the 
plaiutUfs  bron^t  this  action  to  prevent  the 
delivery  of  the  bonds,  and  to  enjoin  the  city 
and  tbe  other  deteidanta  from  proceeding 
with  the  construction  wtn-k  under  the  cm- 
tract 

Tbe  appellants  a^e  that  the  court  erred 
in  dismissing  the  action  for  several  reasons 
which  we  shall  notice  In  their  order. 

[1]  I.  It  is  conteoded  that,  because  tbe 
proposed  work  was  not  an  addition  to  or 
betterment  of  Misting  waterworks  and  did 
not  spedfy  a  plan  for  a  completed  system 


and  dedare  tbe  estimated  cost  and  sntmilt 
such  plan  for  the  ratiflcatton  of  the  guall- 
fled  voters,  the  dty  was  without  authority 
to  proceed  with  the  work.  In  short,  as  we 
understand  appellants*  iMsltlon,  it  is  that  the 
dty  was  authorized  only  to  adopt  a  complete 
system  for  obtaining  and  delivering  water 
to  the  consumers. 

It  will  be  noUoed  that  the  d^  attempted 
to  and  did  by  ordinance  Na  649  adopt  a  plan 
with  all  the  necessary  requirements  for  ob- 
taining a  water  supply.  That  ordinance  did 
not  provide  for  a  distributing  system  within 
the  dty.  Counsel  for  appellants  maintain 
that  the  supply  and  distributing  systems  con-  • 
stitute  the  whole  of  tbe  waterworks  and  that 
the  dty  could  not  adopt  one  without  the 
other.  We  are  of  tbe  opinion  that  this  re- 
sult does  not  necessarily  follow.  The  statute 
(section  SOOS,  Rem.  &  BaL  Code)  provides: 
"Any  incorporated  dty  or  town  within  the 
state  be,  and  Is  hereby,  authorized  to  con- 
struct, condemn  and  purchase,  purchase,  ac- 
quire, add  to,  maintain,  conduct  and  operate 
waterworks,  within  or  without  Its  limits,  for 
the  purpose  of  furnishing  such  dty  or  town 
and  the  inhabitants  thereof,  and  any  other 
pwsona^  with  an  ample  supj^  of  water  for 
all  uses  and  purposes,  public  and  private. 
*  *  The  next  section  provides;  "When- 
ever the  tAiy  council  *  *  *  <hF  any  sodi 
city  or  town  shall  deem  it  advisable  that  the 
city  or  town  •  •  •  shall  purchase,  ac- 
quire or  construct  any  public  utility  mention- 
ed in  section  8005,  *  *  *  the  common 
council  •  •  •  shall  provide  therefor  by 
ordinance,  which  shall  specify  and  adopt  the 
system  or  plan  proposed,  and  declare  the 
estimated  cost  thereof  as  near  as  may  be, 
and  the  same  shall  be  suluDltted  *  *  *  to 
the  quallfled  voters." 

By  the  first  section  above  quoted  It  la 
clear  that  a  dty  la  authorlKd  to  construct 
and  maintain  waterworks  without  the  lim- 
its of  the  dty  for  the  purpose  of  furnishing 
such  town  and  the  Inhabitants  thereof  with 
a  supply  of  water.  While  It  is  no  doubt 
necessary  that  the  water  supply  shall  be 
distributed  to  users  In  different  parts  of  the 
dty,  It  does  not  necessarily  follow  that  the 
dty  In  adopting  a  plan  and  system  for  audi 
supply  must  at  the  same  time  construct  a 
distributing  system.  It  may  do  so  as  a  mat- 
ter of  course,  and  of  necessity  some  dis- 
tributing system  must  at  some  time  be  fur- 
nished; but,  before  the  distributing  system 
is  furnished,  it  is  pmpet  that  the  supply 
shall  be  provided  for,  and  the  dty  in  this 
case  by  the  ordinance  and  the  plans  for  the 
8UK>lr  system  did  not  nndortake  to  adopt 
or  provide  for  a  dlatrihattng  aystem.  It  is 
true  the  ordinance  which  adopted  the  sup- 
ply system, also  stated  that  it  was  farther 
proposed  that  a  supply  plant  would  be  con- 
nected with  a  distributing  system  located 
within  tbe  Umlts  of  the  dty  which  Is  to  be 
constructed  by  said  <itjf  by  local  asaeaamait 
mKm  the  property  vedally  beoeflted  thereby. 


Digilized  by 


843 


m  PACIFIC  RBPOBTEB 


fWash. 


Bat  tbat  clause  lo  tiie  ordinance  was  for 
the  Information  of  the  Toters  and  was  not 
necessary  to  tbe  validity  of  the  anpply  By»- 
tem  which  was  proTlded  for.  The  snpply 
system  was  to  be  a  completed  system  within 
itself  for  that  purpose,  and  the  distributing 
system  was  to  be  provided  for  in  another 
method  entirely  consistent  with  the  powws 
and  duties  of  the  city.  It  is  tnie  that  we 
said  In  State  ex  reL  Craig  t.  Town  of  New- 
port, 70  Wash.  — ,  126  Pac.  637:  "We  find 
no  warrant  for  holding  that  a  council  may, 
by  mere  resolution,  do  piecemeal  what  It 
may  not  do  as  an  entirety.  If  it  conld  adopt 
and  purchase  or  lease  a  source  of  supply 
without  plan  or  submission,  it  could,  with 
equal  show  of  reason,  carry  out  as  separate 
acts  In  the  same  way  eadi  detail  of  a  new 
water  system,  and  the  statute  would  be  nu- 
gatory." But  that  was  said  in  reference  to 
a  case  where  we  held  that  the  city  could 
not  adopt  a  plan  by  mere  resolution,  or  pur- 
chase a  source  of  supply  without  submission 
to  a  TOte  of  the  people  of  the  city.  It  does 
not  apply  to  a  case  where  the  city  may  do 
ft  work  as  an  entirety,  or  to  a  case  where 
the  plan  has  been  adopted  by  a  vote  of  the 
people.  We  are  of  the  opinion  that  the  city 
was  Justifled  under  the  statutes  and  ordi- 
nance abore  quoted  In  adopting  and  treat- 
ing the  water  supply  aa  a  completed  part 
of  the  system,  and  that  it  was  not  neces- 
sary in  order  to  be  ralid  that  the  whole  sys- 
tem for  obtaining  the  supply  and  distribu- 
tion of  the  water  should  be  'made  at  the 
same  time.  To  hold  otherwise  would  be  to 
say  that  a  iMurt  of  a  distributing  system 
could  not  be  constructed  without  the  whole 
thereof,  when  it  Is  common  knowledge  that 
large  areas  of  any  city  do  not  require  a  dis- 
tributing system  for  water,  because  such 
areas  are  unoccupied.  We  think  It  wcu9  the 
iutentlou  of  the  Legislature  to  authorize 
cities  to  construct  their  wat^  plants  in  a 
businesslike  way  as  the  same  may  be  found 
necessary  by  the  dty,  and  that  a  part  of 
an  entire  contemplated  system  migbX  be 
completed  at  one  time  and  the  other  parts 
built  as  necessities  require. 

[2]  II.  It  is  argued  that  the  resolution 
creating  the  local  improvement  district 
passed  by  the  dty  council  on  August  11, 
1911,  was  in  excess  of  the  powers  of  the 
dty  council,  for  the  reason  that  it  was  pass- 
ed before  tbe  spedal  election  of  September 
S,  1911.  We  think  there  is  no  merit  In 
this  contention,  t>ecauBe  the  distributing  sys- 
tem was  adopted  by  a  resolution  of  the  dty 
conndl  and  was  independent  of  tiie  plan 
i^di  was  submitted  to  the  voters.  In  oth- 
er words,  the  vote  of  the  people  on  tbe  sup- 
ply plan  did  not  necessarily  control  the  Ju- 
risdiction of  the  dty  coundl  to  order  ttie 
local  improvement.  The  local  improvonent 
was  for  the  purpose  of  furnishing  water  di- 
rectiy  to  the  property  benefited,  while  the 
mVS^  system  was  a  general  benefit  to  the 
irtute  dty.  Tbe  statute  (fMwa  of  1911,  f  S, 


p.  44S)  piDvides  that  any  loical  improve- 
ment may  be  Initiated  directly  with  the  dty 
or  town  coundl  by  a  resolution  dedarlng  Its 
Intention  to  order  such  Improvement.  No 
submission  to  the  voters  is  necessary,  and 
the  action  and  dedsion  of  the  coundl  on 
sudi  question  is  final  and  condnatve.  Sec- 
tion 19.  p.  451,  Id. 

[3,  4]  III.  Appellants  next  contend  that  the 
Initiation  of  the  local  improvement  district 
was  a  part  of  the  proposed  water  system, 
and  was  an  evasion  of  tiie  requirement  to 
submit  that  portion  of  the  plan  and  Its  es- 
timated cost  to  the  vote  of  the  people;  that 
the  system  constitutes  a  general  benefit  to 
the  conununlty  at  large  and  cannot  possibly 
be  of  any  special  benefit  to  the  dty  by  rea- 
son of  the  fact  that  a  private  water  system 
is  already  in  use;  that  the  owners  of  real 
estate  within  the  dty  recdve  no  b«ieflt  otit- 
er  than  the  goieral  public  recdved. 

It  Is  no  doubt  true  that  tiie  distributing 
system  proposed  to  be  constructed  upon  tbe 
Improvement  district  plan  will  be  used  In 
connection  with  the  water  supply  system. 
But  as  we  have  aeea  above,  these  two  works 
may  be  constructed  separately  and  paid  for 
In  the  manner  provided  for  in  the  contracts. 
It  was  understood  by  all  the  voters  of  the 
dty  who  had  informed  themselves  of  the 
proposed  plan  as  submitted  for  a  water  sup- 
ply that  a  distributing  Eastern  would  there- 
after be  constructed.  So  that  the  vot^ 
knew  what  was  sought  to  be  attained,  and 
th^  consented  thereto.  We  think  it  can- 
not be  said  that  there  was  any  evasion. 

On  the  other  points,  to  the  effect  that  the 
distributing  system  constitutes  a  general 
benefit  and  Is  of  no  special  benefit:  Th<»e 
questions  can  only  be  urged  to  the  coundl 
on  a  hearing  upon  the  assessment  roll  for 
the  local  tmiooranent .  Laws  a£  lAll,  p. 
444.  S  10. 

[I]  IV.  Appellants  further  argue  that  the 
ordinances  did  not  provide  for  the  Issuance 
of  bonds  In  payment  of  the  work,  and  that 
there  was  no  notice  to  contradors  that  the 
work  was  to  be  paid  for  in  bonda. 

As  we  have  seen  above,  the  bonds  were 
offered  for  sate  and  no  bids  were  received 
therefor.  Galls  were  then  made  for  bids, 
and  bidders  were  notified  that  bids  would 
be  made  upon  blank  forms  furnished  by  the 
engineer.  And  bids  were  made  upon  these 
forms,  whidi  provided  that  payment  may  be 
made  by  delivering  bonds  at  par.  The  act 
of  1911  by  which  these  improvements  were 
authorized  provides  for  the  issuance  of 
bonds,  and  that  the  same  may  be  Issued  to 
the  contractor  constructing  tbe  Improve- 
ment. Sections  46  and  48,  Laws  of  1911,  pp. 
471,  472.  It  is  Immaterial  that  notice  to  the 
contractors  did  not  state  that  the  work  up- 
on which  bids  were  asked  would  be  paid 
for  in  bonds,  as  the  notices  provided  that 
blank  forma  for  bids  furnished  by  the  en- 
gineer only  could  be  used;  these  blank 
forms  did  piovide  tn  payment  in  honds.  At 
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moat,  this  was  a  mere  Irregnlarlty  which 
did  not  affect  the  validity  of  the  contracts. 
Kneeland  t.  Fnrlong,  20  Wis.  4ST;  North 
Yakima  r.  ScnddOT,  41  Wadi.  16»  82  Fa& 
1022. 

[I]  v.  Lastly,  it  is  contended  by  the  ap- 
pellants that  the  contract  which  the  dty 
finally  made  with  the  International  Contract 
GonuMuy  was  not  In  conformity  with  ordi- 
nance Ko.  6S7  relating  to  local  Improve- 
ments,  because  that  ordinance  provides  that 
a  reserve  fund  of  25  per  cent  of  the  esti- 
mate shall  be  withheld  for  a  period  of  30 
days  after  final  completion  of  the  improve- 
ment,  while  the  contract  provides  for  a  re- 
serve fnnd  of  only  16  per  cent  Moran  v. 
Thompson,  20  Wash.  625,  56  Pac.  29,  Is  cit- 
ed to  aostaln  this  position.  That  was  a 
case  where  the  charter  required  a  certain 
amount  to  be  withheld,  and  the  dty  coun- 
cil, of  ooorse,  was  bound  by  the  provisions 
of  the  diarter;  while  In  this  case  the  re- 
serve fund  of  26  per  cent  was  provided  for 
by  ordinance.  The  power  which  provided 
tor  the  reserve  fund  of  course  could  waive 
It  This  reserve  was  for  the  benefit  of  the 
dty,  and  the  dty  was  authorized,  of  course, 
to  waive  that  proviaioQ  If  it  saw  fit  to  do 
so,  which  it  apparently  did  in  this  case.  In 
any  event,  this  provision  of  the  ordinance 
applied  only  to  the  Improvement  district  and 
not  to  tSie  water  supply  contract 

We  find  no  error  in  the  Judgment  It  Is 
therefore  afllrmed. 

GROW,  C.  J.,  and  PABKBB  and  GOSE. 
JJ.,  concur. 


HEIATH  V.  SEATTLE  TAXICAB  CO. 

(Supreme  Ooort  of  Washington.   April  28, 
1913.) 

1.  APPEAI.  and  EBBOB  (I  lOOtt*)— iNSTBUOnON 
— HABafTJBS  Ebbob. 

In  an  action  for  Injuries  from  bdng  struck 
by  a  taxicab,  an  instruction,  erroneous  In  that 
it  asanmed  that  the  street  where  the  accident 
occurred  was  frequented  at  night  by  pedestrians, 
when  there  was  no  evidence  thereof,  was  harm- 
less, where  It  dearly  conveyed  to  the  ordinary 
mind  merely  an  idea  that  such  care  should  be 
exercised  in  the  management  of  a  taxicab  as  the 
locality  and  time  as  proven  would  suggest  as 
necessary  to  avoid  accidents. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4220;  Dec  Dig.  1 1066.*] 

2.  MUKIOIPAL  OOBPOBATIONS  703*)— SPBEU 
-  OBMNANCB— COWeTBDOnoN-— "PAVINQ." 

It  was  a  violation  of  the  speed  ordinance, 
limiting  aatomobileo  to  12  miles  per  boar  on 
paved  streets,  to  drive  an  automobile  at  a  great- 
er speed  over  a  planked  street ;  the  term  "pav- 
ing* Including  any  substance  on  a  street  form- 
ing an  artificial  roadway  or  wearing  sarface. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  ||  1609-151S;  Dec. 
DigflTOS.* 

For  other  definitions,  see  Words  sod  Phrases, 
voL  tt.  pp.  6239,  6240;  voL  8,  p.  7749.] 

3.  Appbal  ar-d  Ebbob  (I  1066*)— Habhlbss 

EBBOn— I  NSTBUOnOIT. 

Id  an  action  for  personal  injarles  from 
being  strack  by  an  automobile,  &n  instnictloa  in- 


correctly defining  the  speed  limit  as  fixed  by 
ordinance  at  the  place  of  the  accident  was 
harmless,  where  plaintiff  testified  that  the  driver 
was  running  35  or  40  miles  an  hour  and  deliber- 
ately ran  into  him  when  he  signaled  for  a  stop, 
and  the  sole  issue  was  whether  a  car  bdoiuing 
to  defendant  company,  and  driven  by  Its  driver, 
struck  and  injured  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  i  4220;  d£  Dig.  1 1060.*] 

4.  MnnioiPAi.  CX>BPDBATioin  fl  189*)— Spbbd 
Ubdinanob— ERroBCEUXNi— Durr  or  Om- 

CBB. 

It  Is  the  duty  of  a  policeman  charged  with 
enforcing  speed  regulations  to  stop  and  place 
under  arrest  the  dnver  of  a  taxicab  who  is  vio- 
lating the  speed  <wdlnuice. 

[Ed.  Note.— For  other  eases,  see  Mnnidpal 
Corporations.  Cent  Dig.  |f  487,  BSSij  OaA;  Dec. 
Dig.  I  18».n 

6.  TBIAL  Q  191*>— iNBTBUOnom— ASSCICPIIOH 

or  FACTS. 

Where,  in  an  action  for  injuries  from  be- 
ing struck  by  an  automobile,  the  sole  issue  was 
whether  an  automobile  belonging  to  the  defend- 
ant company  struck  plaintiff,  and  not  the  speed 
at  which  the  aatomobile  whicb  strnck  him  was 
being  driven,  an  instruction  whicb  assumed  that 
plaintiff  was  standing  at  a  street  intersection, 
whereaa  evidence  showed  be  was  three  or  four 
feet  therefrom,  was  not  erroneous,  though  the 
speed  ordinance  of  the  dty  prescribed  a  differ- 
ent speed  limit  at  street  uttersectionB. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Vig.  H  420-131,  436 ;  Dec.  Dig.  {  191.*1 

tJ.  TBIAL    (f  2»6*)— iNSTBUCnOHS— CUBB  OF 

Ebbob. 

In  an  action  for  personal  injuries  from  be- 
ing struck  by  an  automobile,  an  instruction 
that  if  defendant's  driver  was  acqnltted  of  a 
charge  of  driving  into  plaintiff  "he  cannot  again 
be  arrested  and  be  tried  for  that  same  offense 
was  harmless,  though  the  quoted  words  were 
unnecessary,  where  the  same  Instruction  stated' 
that  the  driver's  acqnittal  or  nonacquittal  was 
immaterial  to  the  issues  In  the  case  at  bar. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  U  705-713,  715,  71tf,  718;   Dec.  Dig.  i 

7.  DAMAQia  IM  HO*)— FEBBOnAI.  IHJUBIKB— BK- 

DUOnoN  BT  Pension. 

That  a  policeman,  injured  by  being  struck 
by  a  taxicab  of  the  defendant  company,  was 
partly  reimbnrsed  for  his  injnries  from  a  pen- 
sion fund,  kept  DP  In  part  by  dues  received  from 
him,  could  not  Inure  to  defendant's  benefit,  so 
as  to  lessen  Its  pecuniary  liability  for  the  neg- 
ligence of  Its  driver. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  II 115,  116;  Dec.  Dig.  f  fla*] 

8.  Damages  (|  131*)— Pkrsowal  In jubieb— 
Excessive  Rboovebt.   -  ,     ,  ^ 

A  recovery  of  ?4,500  for  partial  dislocation 
of  the  right  shonlder,  leaving  it  lame  and  pain- 
ful at  the  time  of  trial,  and  an  injury  to  the 
rlKht  knee  and  to  the-  badi  was  excessive  above 
$3.0QO.  where  it  was  not  diown  tiiat  any  of  th^ 
injories  were  permanent 

[Ed.  Note.— For  other  cases,  see  Damages 
Cent  Dig.  II  3^7-^7,  870;  Dec.  Dig.  | 

Department  2.  Appeal  from  Snpeilor 
Court  King  Connt7;  B<qrA  J.  Tallman,  Judge. 

Action  by  A.  B.  Heath  againat  ttie  Seattle 
Taxicab  Company,  a  corporatloiL  From 
Judgment  for  plaintiff,  defendant  appeals. 
Remanded,  with  dlrecttona. 

See,  also,  69  Wash.  69.  124  Pac.  217. 
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BxlilktiMii  A  TewMDt,  of  BettOc;  tat  tp- 
pelluit.  LOBsfieUow  ft  rttvfttricfe,  «<  SMtttt^ 
Cor  ropoodent 

ELLIS,  J.  TUs  to  an  acttoo  to  reeofcr 
damages  for  personal  Injnrfes  dalined  to  have 
been  suffered  by  tbe  plaintiff  by  beinc  struck 
by  a  taxlcab,  bekmslnc  to  the  flpfwiflant, 
throng  tbe  oe^lcence  of  deCendantTs  dilTcr. 
Tbe  snhsTanrip  of  tbe  platDtUTs  tesUiuuuy 
was  as  ftoHoirs:  On  rebmary  11.  mi,  the 
platntlff  was  actfns  as  a  poUee  ofllnr  oC  tbe 
dty  of  Seattle.  Hto  Honrs  wen  tnm  8  p. 
m.  until  4  a.  ol,  and  bis  territory  Indnded 
Fremont,  a  snboib  of  Seattle.  About  8 
o'clock  In  the  momlnc  of  that  day  be  saw  a 
taxkab  approaching  Freinont  from  the  south 
on  Westlake  arenne  at  a  Tei7  nte  of 
speed.  He  stopped  tbe  cab,  and  the  driver 
got  oat  and  informed  him  that  ha  was  taUng 
a  doctor  and  a  nurse  on  an  ni«ent  call  to  a 
eonflnement  case  In  the  northern  part  of  the 
dty.  The  doctor  also  got  oat  and  conflrmed 
the  driTer's  statement  The  plaintiff,  after 
informing  them  that  they  had  no  rl^t  to 
drlre  so  rapidly  anyway,  allowed  the  cab  to 
proceed,  first  taking  the  nnmber  of  tlie  cab. 
Tbe  plaintiff  then  wmt  to  a  restaorant  for  a 
cap  of  coffee,  and  leaTing  there  at  8:28  a. 
m.  walked  one  blodc  east  on  Swing  street  to 
tbe  intersecdtm  of  Fremont  aranie  and 
Swing  street;  at  wbldi  idace  be  arrlTod  at 
about  S  :30  a.  m.  Upon  readiing  tbe  comer 
of  Fremont  avenue  and  Ewlug  street,  be  saw 
a  cab  coming  south  on  Fremont  avoine  at  a 
high  rate  of  speed.  When  the  cab  was  within 
about  75  feet  of  him,  be  stepped  Into  the 
street  on  Fremont  araioe  and  signaled  the 
cab  to  stop,  Intending  to  arrast  tbe  drlvCT.  In- 
stead of  stDpirfng  the  drlTtf  of  the  cab  in- 
creased its  speed,  running  against  the  plain- 
tiff, causing  the  injuries  complained  of.  The 
plaintiff  was  struck  while  standing  about  six 
feet  from  tbe  sidewalk  on  Fremont  avenae 
and  three  or  four  feet  north  of  tbe  intersec- 
tion of  Fremont  avenue  and  Ewing  street 
He  testified  that  when  the  cab  was  from 
20  to  40  feet  from  hfm  he  recognized  tbe  driv- 
er as  ope  William  Woelke,  tbe  same  driver 
be  had  stopped  going  north  about  half  an 
hour  before. 

On  behalf  of  the  defendant,  the  driver, 
Woelke,  the  doctor,  and  the  nurse  testified 
that  they  were  stopped  by  the  plaintiff,  while 
going  north  through  Fremont  to  an  urgent 
call  at  the  home  of  one  A.  E.  Anderson;  their 
testimony  agreeing  in  all  material  respects 
with  that  of  the  plaintiff  aa  to  his  tncldeDt 
They  testified  that  they  arrived  at  the  An- 
derson residence  a  3:10  a.  m.,  Juat  as  tbe 
child  was  bom;  the  driver  being  paid  by  An- 
dersoD  and  leaving  in  from  two  to  five  min- 
utes thereafter.  The  driver  testified  that 
he  left  the  Anderson  residence  at  3:16,  and 
drove  from  there  to  Fremont  at  the  rate  of 
about  18  or  20  miles  an  hoar;  that  he  pass- 
ed through  Fremont  going  south  at  about 
3:2S  a.  m.;  that  he  saw  no  one  and  did  not 


mn  Into  or  injure  tbe  plaintiff.  Hie  distanoe 
frea  the  Anderson  residenee  to  tbe  comer 
of  ftqnont  anxnie  and  Ewlng  street,  aa 
Woelke  testified  was  trxveUed  by  tbe  cab, 
wtdeb  waa  the  nsoal  route  used  by  all  anto- 
imtblles.  la,  Iv  measoroDent  calcalated  by 
speedometer,  2.7  milea.  Wodke  also  testl- 
fled  that  tbe  cab  on  aoiooth,  level  road  could 
be  mn  at  a  speed  (tf  betweai  40  and  4S  ndlea 
an  boor,  nieie  was  nndi  other  teMlmony  on 
both  aides,  but  It  was  of  an  expert  drenns- 
stuttal,  and  impeaching  nature.  It  will  be 
unueeeaaary  to  diseoa  It 

Tbe  Jury  retnmed  a  ntdlet  In  CsTor  of  tbe 
pfaUotur  in  tbe  sum  of  HSOOl  The  deCend- 
ant's  motion  for  a  new  trial  was  overruled. 
Judgment  wae  entered  am  the  verdict  tnm 
which  defendant  prosecutes  this  appeaL 

[1]  Of  the  grounds  urged  for  reversal,  all 
but  one  relate  to  the  giving  and  refusal  to 
giJB  certain  Instmctlona.  Tbe  court  gave  tbe 
following  Instroetlon:  **One  driving  a  taxlcab 
upon  the  streets  of  »  dty  fkeqnented,  both 
by  day  and  nlj^t  by  pedestrlana  and  tralBe 
must  use  reasonable  caution  and  reasonable 
care  in  handling  such  machine,  and  such  rea- 
sonable care  should  be  exercised  in  the  man- 
agement of  the  taxlcab  so  as  to  anticUnte 
■nch  colllskms  as  tbe  nature  of  the  machine 
and  tbe  locality  and  time  suggest  as  liable 
to  ocenr,  in  the  absence  of  such  precanti<His, 
care,  and  watchfulBeas.  The  driver  of  a 
taxlcab  under  such  drcnmstaneea  la  held  to 
that  d^ee  of  care  which  1«  commensurate 
with  the  dangers  naturally  incident  to  its 
use."  It  Is  urged  that  by  this  Instraction 
the  court  assumed  that  tbe  streets  at  the 
place  'of  the  acddent  were  frequented,  both 
by  day  and  night  by  pedestrians  and  traffic; 
there  being  no  evidence  to  support  this  as- 
sumption. While  it  is  true  that  tiiere  was 
no  evidence  as  to  the  ext^t  to  which  the 
streets  in  question  were  used  by  pedestrians 
In  the  nighttime,  there  was  evidence  to  the 
effect  that  this  particular  street  was  mach 
used  by  automobiles  at  all  times,  aa  it  waa 
the  main  route  from  the  dty  proper  to  the 
country  dub  and  certain  roadhonses  located 
beyond  Fremont  The  only  point  and  purpose 
of  this  Ina traction,  and  the  meaning  which 
it  would  naturally  convey  to  tbe  ordinary 
mind.  Is  that  such  care  should  be  exercised 
In  the  management  of  a  taxlcab  as  the  locali- 
ty and  time  would  su^xest  as  necessary  to 
avoid  acddents.  While  the  instraction  Is 
faulty  in  the  particular  mentioned,  its  pur- 
pose is  so  plain  that  the  fault  mentioned 
could  hardly  be  prejudicial,  espedally  in 
view  of  the  controlling  issue  of  fact  discuss- 
ed under  the  next  objection. 

[2, 3]  The  court  Instructed  tbe  Jury  on 
the  question  of  lawful  speed  as  foltows: 
"The  ordinance  of  the  dty  of  iSeattle  regu- 
lates the  speed  of  automobiles  and  taxicabs 
at  the  place  this  aoddeut  is  alleged  to  have 
occurred,  and  tbat  they  be  run  at  a  speed  not 
to  exceed  12  miles  per  hour,  and  tbat  In 
cronlng  at  the  Intersection  of  Fremont  ave- 
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nue  and  Bwlng  street,  in  said  clt7.  the  speed 
be  not  to  exceed  8  mUee  per  ttoar,  end  U, 
from  tbe  eTtdenoe^  yon  And  tbat  the  driver 
of  aald  tazlcab,  at  the  time  and  place  men- 
tioned in  tbe  complaint,  lan  Us  cab  at  a 
greater  rate  of  Qieed  than  that  allowed  by 
tho  said  ordinance,  be  was  gnilty  of  negU- 
gence."  It  !■  argued  tbat  this  Instmction  Is 
ftiulty,  In  tbat  it  flzea  the  mazlnram  rate  of 
qieed  at  12  miles  an  boor,  wbweas  in  this 
locHlity  it  la  cUUmed  that  Uie  speed  ordinance 
of  the  city  of  Seattle  places  the  maxlmnm 
at  15  miles  an  boor;  and  that  it  is  further 
faulty,  in  that  it  fixes  tbe  rate  of  speed  al- 
lowed at  the  IntmecUon  of  Fremont  aTenoe 
and  Bwlng  street  at  8  miles  an  hoar,  where- 
as tbe  ordinance  mahra  no  distinction  as  to 
street  IntersectlonB  and  other  parts  of  the 
street  In  that  locality.  The  speed  ordinance 
of  the  city,  which  was  In  force  at  the  time 
of  the  accident,  is  in  evidence.  Section  16 
of  that  ordinance  prescribes  the  maximum 
qpeed  of  riding  or  driving  horses,  and  delim- 
its a  dlBtrlet  of  the  city,  which  we  shall  des- 
ignate for  convenloice  as- the  low-speed  dis- 
trict Sectifm  17  of  the  ordinance  Is  as  fol- 
lows:  **No  person  shall  ride,  drive  or  propel 
any  automobile,  autocycle  or  other  motor 
T^de,  ezo^t  as  specified  In  the  above  rule, 
at  a  greater  rate  of  speed  than  eight  (8)  miles 
per  honr  aloi^,  over  or  through  any  public 
place  bounded  and  described  In  the  above  rule, 
nor  at  a  greater  rate'  of  speed  than  twelve 
Q3Si  miles  per  bonr  along,  on,  through,  or 
over  any  paved  street  outside  of  said  above 
described  district,  or  at  a  greater  rate  of 
speed  than  fifteen  (lEO  miles  per  hour  along, 
on,  through  or  over  any  public  place  within 
the  limits  of  the  city  of  Seattle,  or  to  pass 
or  cross  any  street  intersection,  or  round  any 
comer  within  that  certain  district  in  the 
above  mle  first  described  and  bounded,  at  a 
great»  rate  of  speed  than  four  (4)  miles 
per  hour  when  running  on  a  downgrade,  or 
at  a  greater  rate  of  speed  than  eight  (8) 
miles  per  hour  on  an  upgrade." 

It  is  admitted  that  Fremont  avenue  was 
planked  at  the  place  in  question;  bnt  the 
appellant  argues  that  a  planked  street  Is  not 
a  paved  rtreet,  and  therefore  the  mnxlmam 
rate  of  speed  fixed  by  tbe  ordinance  is  15 
mites  an  hour.  Instead  of  12,  as  given  In 
the  instruction.  We  cannot  agree  with  this 
contention.  "Paving**  is  a  generic  tttm,  and 
may  Include,  and  when  not  otherwise  limited 
mnst  be  beld  to  indude,  paving  of  any  kind, 
whether  of  bride,  ston^  asphalt,  wood,  or 
planking.  Counsel  has  dted  several  ordi- 
nances In  which  the  words  "paving"  and 
"plai^tDg"  are  need;  bat  these  ordinances 
rdate  to  different  kinds  of  paving,  and  are 
not  intended  to  define  pavii^  gmerally.  We 
think  the  term  *^ving"  when  used  in  Its 
generic  sense,  as  it  was  evidently  intended 
in  this  ordinance,  mnst  be  held  to  Indude  the 
placing  of  any  substance  on  a  strert  so  as 
to  form  an  artificial  roadway  or  wearing 
surface,  whldi  changes  tbe  natural  condltioD 


or  surface  of  the  street  80  Q7&  U.60;  Ross 
V.  Gates,  18S  Ma  889,  81  8.  W.  1107;  BueU 
V.  Boll,  20  Iowa,  282;  BurUi«ton,  etc.,  B. 
Co.  T.  ^learman,  12  Icma,  112;  McNalr  t. 
Ostronder,  1  Wash.  110;  W  28  Pac.  414. 
We  bold,  therefore,  Ibat  the  maxlmnm  rate 
of  speed  fixed  by  tbe  ordlnanos  at  tbe  Mce 
in  question  is  12  miles  an  hour. 

It  is  equally  plain,  however,  OaA  the  last 
part  of  the  instruction  does  not  comply  with 
the  ordjnancft  Tbe  maximum  rate  of  eight 
miles  an  hour  on  an  up-grade  at  strert  In- 
tersections, as  fixed  by  the  ordinance,  refers 
only  to  tbe  low^rade  district  as  outlined  In 
section  16  of  the  ordinance^  But  it  does  not 
follow  that  the. error  was  so  prejudicial  as  to 
constltuto  grounds  for  a  reversaL  From 
our  statunent  of  tbe  evidenoe  it  will  be  seen 
that  the  controlling  issue  of  fact  was  sharply 
drawn  as  to  whether  or  not  the  amMUant's 
taxicab  strudc  the  respondent  at  alL  The  tos- 
tlmony  of  tbe  respondent  was  positive  that  it 
was  the  appellant's  taxicab,  driven  by  Woelke. 
Woelke*s  testimony  was  equally  positive  that 
be  passed  the  point  in  question  about  five 
minutes  before  the  time  fixed  by  the  resikond- 
ent  as  the  time  when  the  acddent  occurred, 
and  that  he  saw  no  one  and  did  not  strike 
the  respondent  The  reQ>ondait  testified 
that  the  automobito  which  struck  him  was 
running  85  or  40  miles  an  hour,  and  tbat  the 
driver  deliberately  ran  into  him  when  signal- 
ed to  stop.  The  driver  testified  tbat  in  re- 
turning from  the  Anderson  residence  he  ran 
the  cab  at  the  rate  of  18  to  20  miles  an  hour. 
If,  therefore,  he  hit  the  respondent  as  the 
jury  evidently  found  he  did,  then  he  was 
negligent  in  that  he  was  confessedly  exceed- 
ing tbe  maximum  speed  limit  The  incorrect 
definition  of  the  speed  limit  in  the  Instruc- 
tion glvra  could  not  have  prejudiced  the 
appellant  but  rather  the  respondent  who, 
on  the  drivOT'B  admission,  was  entitled  to 
have  the  instructions  limited  to  the  single 
controverted  question  of  &ct  (save  tliat  of 
damages):  Did  the  car  in  question,  while 
being  driven  by  this  driver,  at  about  the  time 
and  place  specified,  strike  and  injure  the 
rewondent?  If  it  did  not  tha«  was  no 
cause  of  action.  If  it  did,  there  was  no 
defense,  save  as  to  the  amount  of  recovery. 
Suell  V.  Jones,  49  Wash.  688,  686,  687,  96 
Pac.  4. 

[4]  Tbe  court  also  Instmcted  the  jury  to 
tbe  effect  that  if  it  was  found  ^m  the  evi- 
dence tbat  a  part  of  the  plaintlfrs  duties  as 
policeman  was  to  see  that  the  speed  regula- 
tions were  ^perly  observed,  and  that  if 
the  defendant's  driver  was  exceeding  the 
owed  limit  established  1^  the  ordinance^ 
then  it  was  Uie  duty  of  tbe  tfaintUT  to  stop 
the  dflCendants  driver  and  place  blm  under 
arrest  It  is  argued  that  this  instruction 
is  emmeous,  because  it  refers  to  tbe  qwed 
ordinance  of  the  dty,  wbidi  was  Inoonect- 
ly  interpreted  in  tbe  Instruction  last  above 
quoted.  In  view  of  our  finding  that  the  last 
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abore  quoted  Instnictlon,  Uura^  erroneous, 
was  not  pr^ndldal.  It  follows  that  tbere  was 
no  prejudice  in  the  giving  of  this  Instmctlon. 
MweoTer,  the  Instruction  last  complained  of, 
as  an  ind^ndent  statement  of  the  law,  Is 
unobjectionable. 

[I]  The  court  Instructed  the  Jury  as  fol* 
lows:  "And  if  you  further  find  that  the 
plaintiff  dld'DOt  exceed  the  demands,  on  this 
particular  occasion,  in  complying  with  his 
duties,  as  a  police  officer  of  Seattli^  by  oc- 
cnpylng  the  position  at  the  IntarsectiiHi  of 
Fremont  avenue  and  Swing  street,  as  alleged 
In  the  complaint,  and  you  farther  find  that 
plaintiff  has  proved  the  other  material  al- 
legattons  whic3i  I  have  told  yon  It  was  nec- 
essary for  him  to  prove  before  be  aa  recov- 
er, then  yon  should  find  tor  the  plaintiff. 
But  If  yon  find  that  the  d^mdant  did  not 
own  the  said  taxlcab,  or  that  plaintiff  has 
not  proved  the  matodal  ^I^tl(»i8  wbl<A  I 
have  told  yon  It  was  necessary  for  blm  to 
prove  before  he  can  recover  in  this  case, 
then  your  verdict  shotild  be  for  the  defend- 
ant** It  Is  claimed  that  this  Instruction  is  er- 
roneous, In  tliat  It  assumes  that  the  req[K>nd- 
ent  was  at  the  time  of  the  accident  occupy- 
ing a  position  at  the  Intersection  of  Fremont 
avenue  and  Ewlng  street,  as  alleged  In  the 
complaint;  whereas  the  evidence  shows  that 
he  was  three  or  four  feet  north  of  that  in- 
tersection. This  is  bypercrltlcaL  If  a  dlf- 
f^ence  of  legal  speed  as  between  crossings 
and  other  parts  of  the  street  had  been  ma- 
terial, the  position  of  respondent  was  so  near 
the  crossing  as  to  malce  the  lawful  speed  at 
crossings  as  applicable  to  his  position  as 
exactly  at  the  crosfrtng,  since  It  is  manifest 
that  any  effort  to  observe  a  requirement  of 
reduced  speed  at  the  crossings  would  have 
had  its  effect  In  diminished  speed  before  the 
portion  of  the  respondent  within  three  or 
four  feet  of  the  crossing  could  have  been 
reached.  In  any  event,  since  the  Issue  of 
fact,  sharply  drawn  as  to  whether  or  not  the 
appellant's  automobile  struck  the  respondent 
at  all,  was  the  controlling  Issue  of  fact  in 
the  case,  so  far  as  the  accident  la  concerned, 
the  question  of  respondent's  i>osltlon  was  of 
little  materiality,  provided  he  had  a  right  to 
be  In  the  street  at  all,  which,  of  course,  can- 
not be  questioned.  We  find  no  error  In  this 
Instruction. 

[I]  The  court  gave  this  instruction:  "If 
you  find  from  the  evidence  tliat  defendant's 
driver,  one  Wm.  Woelke,  was  arrested  and 
submitted  to  a  trial  upon  a  criminal  charge 
of  having  hit  Officer  E.  A.  Heath,  the  plain- 
tiff her^  on  February  11,  1911,  while  driv- 
ing a  machine  of  the  Seattle  Taxlcab  Co., 
and  was  acquitted  of  the  charge  and  dls- 
dia^^  from  custody,  then  he  cannot  again 
be  arrested  and  be  tried  for  that  same  of- 
fense; but  yon  are  furthw  Instrocted  that 
his  acquittal  or  nonacqnlttal,  as  the  case 
may  be»  must  be  given  no  weight  or  consid- 
eration by  yon  In  passing  upon  the  iaanee  in 


ttds  cause,  and  must  not  t>e  permitted  to 
Influence  you  either  for  or  against  plaintiff, 
or  for  or  against  defendant,  in  this  trial.'' 
The  appellant  makes  a  lengthy  argument  to 
show  that  this  instruction  was  erroneous,  In 
that  the  driver,  Woelke,  having  been  arrest- 
ed and  tried  In  the  Justice  court  for  a  mis- 
demeanor in  driving  at  an  unlawful  speed, 
was  still  liable  to  arrest  and  trial  for  as- 
sault in  the  second  degree  in  assaulting  an 
officer  with  Intent  to  prevent  arrest,  or  of  as- 
sault in  the  first  degree  in  assaulting  the  ot- 
flcer  by  means  Ukely  to  [voducc  death. 
Without  entering  Into  a  dlscusaicn  of  this 
collateral  question,  it  will  suffice  to  say  that 
this  instruction  was  obviously  Int^ded  to 
inform  the  Jury  that  acquittal  of  a  criminal 
charge  upon  the  same  state  of  facts  as  alleg- 
ed as  grounds  for  damages  in  a  drU  action 
would  be  immaterial  to  the  issues  in  the 
dvll  action.  The  reference  to  another  pros- 
ecution was  unnecessary,  but  it  was  not  prej- 
udicial, since  the  Jury  were  plainly  told 
that  the  acquittal  or  nonacqnlttal  must  not 
be  permitted  to  Influence  the  decision  one 
way  or  another.  The  Jury  having  been  thus 
plainly  tali  that  the  matter  was  Immaterial, 
it  can  hardly  be  assumed  that  the  possibility 
of  prosecution  for  a  different  offense,  found- 
ed upon  the  same  state  of  facts,  even  bad  it 
been  Included  in  the  Instruction,  would  have 
Influenced  the  verdict  We  And  no  reverdble 
error  in  this  instruction. 

[7]  It  Is  next  argued  that  the  court  com* 
mltted  error  in  refusing  to  give  the  following 
Instruction  requested  by  the  appellant:  "The 
plaintiff  in  this  case,  In  his  complaint  asks 
for  ¥14,000  general  damages,  and  in  addition 
thereto  the  sum  of  S300  for  loss  of  time  and 
wages,  and  $226  for  expoises  incurred  fop 
hospital  and  medical  services,  and  for  the 
sum  of  fOO  for  additional  medical  services. 
I  instruct  you  that  if  you  believe  from  the 
evidence  that  plaintiff  was  reimbursed  for 
his  lost  wages  out  of  the  police  pension  fund 
of  the  city  of  Seattle  and  was  reimbursed, 
wholly  or  in  part  for  his  hospital  and  medi- 
cal bills,  then  the  plaintiff  Is  not  entitled  to 
recover  the  sums  for  whldi  he  has  beea 
rdmbnreed  out  of  said  fund,  and  yon  shall 
allow  plaintiff  only  such  sum  or  sums  as  he 
actnally  lost  by  reason  of  loss  of  time  and 
wages  and  hospital  and  medical  services. " 
The  Police  Pension  Act  (Laws  of  190»,  page 
59),  after  providing  that  certain  license  fees, 
money  received  from  sales  of  unclaimed 
property,  and  the  proceeds  of  certain  fines 
shall  go  to  make  up  the  pension  fund,  for^ 
ther  provides  that  the  treasurer  of  any  in- 
corporated city,  subject  to  the  provisions  of 
the  act  shall  retain  from  the  monthly  pay 
of  each  policeman  a  sum  equal  to  IH  pcr 
coit  of  the  monthly  pay  of  sneh  officer,  and 
pay  the  same  directly  into  Uie  pensloa  fond. 
The  plain  purpose  of  the  act  la  to  create  m 
fund  for  tile  benefit  of  the  poUconan,  Into 
which  he  pays  1%  per  cent  of  his  nKmfbly 
salary,  as  the  consideration  for  partldpat 
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tlon  In  Its  beneflt&  It  Is  In  Its  essoice  munic- 
ipal insurance,  for  which  a  consideration  Is 
paid.  We  can  see  no  difference  In  principle 
between  this  and  ordinary  accident  insur- 
ance, so  far  as  the  question  here  InTolved  Is 
concerned.  The  fact  that  a  person,  Injured 
by  another's  nei^lceno^  having  accident  In- 
surance, for  wfaidi  be  has  paid,  is  reimburs- 
ed by  the  Insurance  company  for  his  loss  of 
time  and  expenses  caused  by  the  injury  can- 
not preclude  him  from  maintaining  an  action 
for  these  same  items  against  the  person 
causing  the  injury.  It  would  be  contrary  to 
public  policy,  and  shocking  to  the  sense  of 
Justice  to  hold  that  the  proceeds  of  insur- 
ance paid  tor  by  the  injured  person  tor  his 
own  benefit,  or  that  of  his  widow  and  chil- 
dren, should  Inure  to  the  benefit  of  and 
grant  Immunltjr  to  the  person  whose  n^U- 
gence,  willful  or  otherwise,  tujured  blm  or 
caosed  his  death.  2  Shearman  &  Bedfield  on 
Negligence  (6th  Ed.)  }  76S  ;  Harding  t.  Town 
of  TownsheAd,  43  Vt  636.  6  Am.  Bep.  304; 
Coulter  T.  Fine  Township,  104  543,  80 
Atl.  490;  Sherloclc  r.  Ailing.  Adm'r.  44  Ind. 
184,  19»;  Althorf,  Adm'r,  t,  Wolfe,  22  N.  T. 
365.  Hie  same  is  tme  of  a  pension  paid  to 
the  widow  ttom  a  fond  not  contrihnted  to  by 
the  person  causing  a  wrongful  death.  Ball- 
way  Co.  T.  Maddry,  67  Ark.  806,  21  S.  W. 
472.  The  situation  here  presented  is  distinct- 
ly dlfferait  from  that  found .  in  Nelson  r. 
Western  Steam  NsTlgatlon  Co..  62  Wash.  177, 
100  Pfta  826.  niere  the  plaintiff,  datmlng 
to  have  been  injured  by  the  negligence  of  the 
steamship  company,  was  held  not  entitled  to 
recoTer  for  his  hospital  and  physidan'a  fees, 
which  were  paid' from  the  seamen's  fond. 
That  fund  is  created  wadet  a  federal  law 
by  paymmts  made  by  the  various  steamship 
companiest  and  is  not  conUbuted  to  by  the 
seamo).  It  should  therelSore  inure  to  protect 
the  steamship  company  from  paying  again 
items  of  expense  whi<A  have  already  been 
paid  from  tlte  fond,  in  which  the  steamship 
company  has  a  direct  and  pecuniary  interwt 
The  differenoa  la  plain.  The  instnictlon  re- 
gnested  was  propnly  reused. 

[8]  Finally,  it  ts  contended  that  ttie  verdict 
is  ezcesBiTe.  The  evidence  shows  that  ttn 
req?ondent  snffwed  a  partial  dlalocatitHi  of 
the  rie^t  dumlder,  an 'Injury  tb  the  rig^t 
knee»  and  that  his  back  was  BenxOj  bruis- 
ed. From  tiie  injury  to  the  knee  be  has  com- 
pletely recovered.  The  ^ilef  remaining  re- 
sult of  the  injury  Is  that  caused  by  the  dis- 
location ot  the  shoulder.  He  vras  injured 
at  8:80  o'dock  in  the  nl^ttlme,  and  hung 
from  the  aide  -of  -  the  elevated  planked  road- 
way at  the  place  of  the  injury  until  between 
4  and  6  o'doA  in  the  mondng  la.  an  nncon- 
sdons  oondltlfm.  The  Injur  was  ^bmbUess 
a  most  painful  <mc^  and  entiled  at  the  lime 
most  severe  pain  and  safferfng,  and  stlU 
entails  conrfdexable  pain  and  Inconvenlenca 


Hie  respon^t  haa  lort  weliAt,  but  that  was 
not  attributed  to  the  Injury  by  any  physi- 


cian who  testified,  but.  rather  to  a  -subse- 
quently developed  bilious  attack.  While  his 
shoulder  was  at  the  time  of  the  trial  sttU 
lame  and  painful  when  his  arm  was  raised, 
and  there  was  a  mailed  limitation  of  the 
motion  of  the  right  arm.  none  of  the  three 
physicians,  who  had  examined  him  and  at 
one  time  or  another  treated  him,  testified 
that  the  Injury  would  prove  permanent  All 
of  them  either  gave  the  opinion  that  it 
would  not  be  permanent,  or  left  that  unmis- 
takable inference.  On  the  whole,  we  think 
that  the  recovery  was  excraslve,  and  that  it 
should  be  reduced  to  $3,000. 

The  case  is  therefore  remanded,  with  di- 
rection to  vacate  the  Judgment  on  return  of 
the  remittitur,  and  If  respondent,  within  20 
days,  In  writing,  remit  from  the  verdict  the 
sum  of  $1,600.  that  the  court  ttiter  Judgment 
for  $8,000  against  appellant,  and  also  agiUnat 
the  surety  on  the  sape^sedeaa  bond;  other' 
wise  a  new  trial  shall  be  granted. 

Tte  ai^llant  may  racova  its  costs. 

MOITNT,  MAIN,  FULLEBTON,  and  MOB- 
BIS,  JJ.,  concur. 


In  re  JEFFS'  ESTATE. 

(Supreme  Court  of  WasUn«too.   April  28, 

1913.) 

Wills  ({  166*)— Pbobate— TEarAiocnTABT  Ca- 
pAcrrT— Undue  iNrLrsNCK— Bvxoenok. 
On  an  application  to  probate  tbxio  allied 
wills  executed  by  testatrix,  evidence  held  to 
Bufltain  a  finding  that  testatrix's  mind  was  so 
weakened  from  either  mental  or  physical  bifirm- 
Itiea  that  she  did  not  at  any  time  inbsequent  to 
the  death  of  her  hnsband,  and  after  the  execu- 
tlon  of  her  first  will,  have  sufficient  intelligence 
to  understand  the  nature  and  effect  of  such 
transactions,  or  edse,  understanding  them,  had 
lost  the  mental  power  to  resist  the  importani- 
ties  of  those  who  souxht  to  profit  by  her  situa- 
tion, and  hence  an  order  admitting  the  first  will 
to  probate  and  rejecting  the  others  was  proper. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  421-487;  Dec.  Dig.  |  16a*] 

Department  2.  Appeal  from  Superior 
Court  King  County ;  King  Dykeman.  Judge. 

Application  to  probate  certain  wills  execut- 
ed by  Mary  Jeffs.  From  a  decree  admitting 
the  will  which  was  first  in  point  of  time  to 
probate,  proponents  pt  the  other  two  wiDs 
appeaL  Afilrmed. 

.  K&cr  &  McCord,  Walter  S.  Fulton,  Ken- 
neth fifacklntosh,  all  of  Seattle,  Bates,  Peer 
&  Peterson,  of  Tacoma,  for  appelant  Bogle, 
Graves,  Merrltt  &  Bogle,  of  Seattle,  ftir  re* 
Qtondent 

MOBBIS,  3.  This  la  an  appeal  from  a  de- 
cree establishing  and  admitting  to  probate 
the  last  will  ct  the  deceased.  Mary  Jelib 
died  in  November,  1911.  Prior  to  her  death 
she  had  executed  four  dilferent  wills,  mak- 
ing dlfEeroLt  .dlsposiaons  of  her  estatOk  Onbree 
of  these  wills  were  offered  for  probata  and 
upon  a  consolidated  hearing  the  court  ad- 


*For  other  <m««  >m  ■ame'tbple  sad  eecUbn  NUHBBR  tu  Dec  IMs.  4  Am.  Dig.  Key-No.  Bnies  *  Bep'r  Indexes 
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mitted  to  probate  the  wlU  wblch  wai  flrst  In 
time.  Proponents  of  the  other  two  wlUa 
have  appealed. 

In  discasaliiK  theee  Tarione  wills,  and  In 
giving  the  reasons  for  the  conclusion  we 
have  reached,  we  shall  not  attempt  to  refer 
to  all  the  matters  dlscnssed  by  cotmsel  for 
these  Tarlona  proponents.  No  open-minded 
man  can  read  the  record  submitted  on  this 
appeal  without  reaching  the  same  condoaion 
as  the  court  below,  that  the  only  will  speak- 
ing the  free  and  nncontrolled  mind  of  Mary 
Jeffs  was  the  one  admitted  to  probate.  Wlth- 
ont  attempting  to  cover  the  matter  In  detail, 
it  will  be  necessary  to  refer  to  the  drcnm- 
Btances  under  whldi  these  foar  wills  were 
made,  and  go  somewhat  into  the  history  of 
the  deceased.  Richard  Jeffs  was  a  pioneer 
rancher  In  the  ^TUte  River  valley.  He  was 
apparently  a  man  of  some  foroe  of  character 
and  business  acumen,  and  at  the  time  of  his 
death  in  1906  had  accnmnlated  a  large  prop- 
erty of  the  pnAtthle  valne  of  nearly  |800,- 
000.  In  hto  youth  and  shortly  after  his  ad- 
vent Into  this  new  country  he  married  an 
Indian  woman,  and,  unlike  some  of  the  pi- 
oneers who  did  likewise,  he  did  not  put  her 
aside  with  the  coming  of  wealth  and  prosper- 
ity, but  maintained  his  marital  relation  up 
to  the  time  of  bis  death.  This  Indian  wo- 
man waa  Bfary  Jeffs,  the  deceased.  Several 
children  bom  of  this  marriage,  but  all 
had  died  prior  to  July,  1907.  So  far  as  the 
record  disdoees,  Richard  Jeffs  bad  no  rela- 
tives, and  after  the  death  of  his  youngest 
son  he  son^  to  originate  some  plan  where- 
by this  large  community  estate  should  be- 
come a  beneficial  factor  to  future  genera- 
tlmis.  In  this  wish  It  la  evidrat  he  was  J(to- 
ed  by  hia  wife,  who,  while  not  differing  ttom 
the  aven^  woman  of  her  race,  leaned  upon 
the  strong  diaracter  ot  her  husband,  and 
was  upheld  and  mcouraged  1^  him,  until 
the  husband's  wish  became  her  own  as  to 
the  beneficial  use  of  tbdr  proper^.  That 
this  desire  had  obtained  a  strong  hold  on 
both  Richard  and  Mary  Setta^  and  was  the 
result  of  much  thouglht,  la  apparent  from 
the  feet  that  as  early  as  1883  they  executed 
wllla  with  provlslonB  for  an  orphans'  home 
contingent  upon  the  prior  death  of  the  yonng- 
eet  son  without  issuft  This  son  died  In  1901, 
and,  after  hIa  death,  Richard  Jeffs  sought 
the  advice  of  counsel  as  to  the  beat  way  to 
acoonQ)llah  the  mutual  desire  of  himself  and 
wife  as  to  the  dlspodtton  xit  the  i^ropoty  for 
the  use  and  benefit  of  an  orphanage.  The 
matter  was  finally  determined  to  their  mu- 
tual satlsfiictton,  and  tn  July,  1907,  two  wills 
were  drawn,  each  providing  for  the  same 
orphanage,  creating  the  same  trust,  nominat- 
ing the  same  trustees,  and  prorldlng  for  the 
Joining  of  the  two  estates  aftw  the  death 
of  both  husband  ftnd  wife  In  one  trust  fund, 
ttM  proceeds  of  whldi  were  to  be  used  in 
the  amstmctlon  and  maintenance  of  a  home 
for  oxiAan  children  resident  In  K3ng  county, 
"or  in  case  King  coontr  Is  ever  divided,  tbm 


reetdent  In  the  county  in  which  the  dty  of 
Seattle  is  situated,"  to  be  forever  known  as 
"The  Jeffs  Orphans'  Home."  Mary  Jefb* 
diief  interest  seemed  to  be  centered  In  the 
idea  that  this  home  would  not  only  be  a  me- 
morial to  hwself  and  husband,  but  would  be 
a  monument  to  the  memory  of  her  youngest 
son  Alex.  While  theee  two  wills  were  drawn 
at  the  same  time  they  were  executed  on  dif- 
ferent days.  Richard  Jeffb  executed  his  will 
on  July  16,  1907.  The  wlU  of  Mary  Jeffs 
was  delivNed  to  her  on  tbe  same  day,  but 
the  attorney  who  drew  the  wills  Insisted  that 
before  she  execute  it  she  should  have  a  clear 
understanding  of  its  provisions;  for  this 
reason  It  was  left  at  the  home  on  the  day 
the  husband  executed  his  will,  in  order  that 
he  might  convey  to  her  an  explicit  and  thor- 
ough understanding  of  its  terms,  and  two 
days  later  the  three  persons  who  had  wit- 
nessed the  execution  of  the  husband's  will 
appeared  at  the  honw  and  witnessed  the 
execution  ot  the  wife's  wilL  That  at  the 
time  of  Its  execution  Mary  JefCs  had  aa 
clear  and  comprehensive  an  understand- 
ing of  the  provisions  of  this  will  aa  it  was 
possible  with  her  limited  knowledge  to  con- 
vey to  her  cannot  be  doubted.  Richard  Jeffs 
died  the  following  February,  and  from  that 
time  BCary  Jef^  who  was  then  nearly  TO 
years  of  age,  became  aa  variable  as  a  leaf  In 
the  wind.  In  the  language  of  respondents* 
brief:  "She  was  left  derelict  upon  an  un- 
charted sea,  and  drifted  wltti  every  current 
and  was  blown  about  by  every  advme  wind 
which  she  aKountared."  She  seined  In  the 
death  of  her  husband  to  have  lost  the  isop 
of  her  decllol^g  years,  and  weakened  ma- 
tolally  In  both  ndnd  and  body.  She  became 
more  or  less  addicted  to  the  use  of  Intoxi- 
cants, and  raiddly  descended  from  her  for- 
mer ocmdltlai  until  she  became  a  weak,  va- 
dllatlnab  and  decrepit  <dd  woman,  giving 
heed  to  any  plan  as  to  the  dlspocdtiim  of 
her  ^operty  that  ml^t  be  suggested  to 
her.  With  her  mental  powers  so  weakened 
aa  to  furnish  her  no  guide  In  the  disposition 
of  her  afWrs,  she  readily  yielded  hmelf  to 
the  wishes  of  those  about  her,  one  day  ad<q)t- 
tag  one  suggestion  as  the  result  of  a  visit 
from  one  set  of  friends  or  relations,  the  next 
day  agreeing  wIUl  otiien  nptm  a  dlfferoit 
dlq)osltl<m;  again  invortunlng  old  friends 
of  her  husband  to  aid  her  in  octricatliiK 
herself  from  her  entanglements,  and  beseech- 
ing them  to  assist  her  In  remaining  stead- 
fast to  tb»  original  purpose  of  ]<dnlng  her 
estate  with  that  of  hw  husband  in  the  erec- 
tion and  maintenance  of  the  memorial  or- 
phanage. 

On  Ma»dk  7,  1908,  and  within  a  numth 
after  the  deatli  of  her  husband,  Henry  81- 
cade,  who  had  married  her  daughter  them  de- 
ceased, obtained  a  will  from  her  in  whidi, 
savefwafew  small  legadea  aggregattng  $8,- 
000  to  relatives,  she  left  him  her  entire  eetata " 
tUB  wiU  waa  i^roduoed  and  Is  filed  aa  an 
exhibit  In  this  record,  although  no  (me  seem- 
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ed  wilUng  to  stand  spoiuor  for  It  and  ask  for 
ita  probate.  In  tbis  will  abe  refers  at  length 
to  the  win  of  July  18.  1907,  and  repudiates 
It  as,  having  been  made  without  a  fnll  com- 
prehension and  realization  of  ita  provisions. 
On  Mar  12,  1909,  she  execated  a  deed  to  aU 
her  property  to  this  same  Henry  Slcade,  con* 
veying  property  approximately  of  the  valne 
of  flSO.OOO,  without  any  apparent  consid- 
eration. On  September  17,  1010,  she  repu- 
diated this  will  and  deed  In  which  Slcade  had 
been  the  chief  benefldary,  and  employed 
James  Hart  and  Jay  O.  Allen  as  attorneys 
to  commence  a  suit  to  obtain  a  reconvey- 
ance of  the  lands  embraced  In  the  deed, 
redtlng  that  the  deed  had  been  obtained  by 
fraud  and  misrepresentation,  agreeing  to 
grant  to  Hart  and  Allen  an  undivided  one- 
half  of  all  the  property  reconveyed  to  her 
as  compensation  for  their  legal  serrlces.  On 
September  22,  1910,  she  executes  her  third 
will,  in  which  she  bequeaths  $Q,000  to  the 
sister  to  whom  she  had  bequeathed  fSOO  In 
the  Slcade  will,  makes  no  mention  of  the 
nieces  to  whom  she  had  bequeathed  $500 
each  In  the  Slcade  will,  and  for  the  first 
time  mentions  a  friend  Oreta  Land,  who  had 
been  staying  with  her  for  some  time  prior, 
to  whom  she  bequeathed  $5,000  and  the  en- 
tire residue  of  her  estate.  She  devises  to 
James  Hart,  Jay  C.  Allen,  and  R.  V.  An- 
keny,  in  trust,  the  Income  of  the  trust  es- 
tate, to  be  united  with  that  arising  from  the 
estate  of  Richard  Jeffa  In  the  maintenance 
of  the  Jeffs  Orphans*  Home.  On  September 
28,  1910,  a  few  days  subsequent  to  the  mak- 
ing of  the  Hart  and  Allen  will  and  the  mak- 
ing of  the  contract  to  divide  her  estate  wltii 
them  in  consideration  of  their  eervlces  in 
obtaining  a  reconveyance  of  the  property 
conv^ed  to  Slcade,  which  conveyance  she 
redtea  waa  tbrongh  the  fraud  and  misrepre- 
sentation of  Slcade,  she  la  visited  by  a  num- 
ber of  old  aettlMTs  to  whom  she  redtea  her 
trotables,  and,  repodlatlng  her  action  of  the 
preriooa  wedc,  she  afflrma  taer  Intoitton  of 
abandoning  the  mcade  snlt,  and  on  the  same 
day  enters  Into  an  agreement  with  Slcade 
In  which  she  recites  that  there  had  been 
ample  consideration  for  her  deed  to  him, 
and  that  she  In  all  things  confirmed  and  rat- 
ified the  same,  and  providing  further  that 
be  Bhonld  pay  her  tlie  net  proceeds  (tf  the  prop- 
«17  during  hw  Ufb.  and  at  her  death  con- 
vey about  43  acres  of  the  land  to  EUa  Stev^ 
a  niece,  now  mentioned  for  the  first  time  as 
the  red^ent  of  her  bounty,  and  within  two 
years  after  her  death  pay  to  her  slater  $5,000 
and  $600  to  each  of  three  nieces  now  men- 
tioned for  the  first  time.  On  October  Slst 
following,  Hart  and  Greta  Lund  again  visit 
her,  and  she  makes  an  affidavit  entitled  In 
the  suit  against  Slcade  to  recover  back  her 
property,  in  which  she  recites  the  never-end- 
ing imiwrtuulties  of  Slcade  and  his  wife  and 
bow,  yielding  to  these  Importunities,  she  had 
made  the  second  will  and  agreement  of  Sep- 
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tember  28th,  and  again  returns  to  her  re- 
pudiation of  Slcade.  The  next  chapter  In 
the  history  of  this  greatly  i>erplexed  old  wo- 
man la  written  at  Tacoma,  where,  after  hav- 
ing been  visited  by  attorneys  represenUng 
friends  and  relatives  who  seek  to  save  her 
from  other  designing  friends  and  relatives, 
she  on  March  28,  1911,  appears  at  the  office 
of  Bates,  Peer  &  Peterson  and  ^ecutes  a 
fourth  will,  in  which  she  gives  three-fourths 
of  her  estate  to  her  sister  Elizabeth  Mllroy, 
with  remainder,  if  any,  at  the  death  of  Eliza- 
beth Bfilroy  to  a  niece,  EUa  Steve.  The  re- 
maining one-fourth  Is  divided  among  four 
nlecee,  share  and  share  alike.  Pending  the 
first  visit  of  these  attorneys  to  Mary  Jeffs 
and  the  making  of  this  fourth  will,  these  at- 
torneys filed  a  petition  In  the  supoior  court 
of  Sing  county  in  which  Elizabeth  Mllroy, 
as  petitioner,  prayed  the  court  for  the  ap- 
pointment of  a  guardian  for  the  parson  and 
estate  of  Mary  Jeffs,  redtlng  in  the  petition 
that  Mary  Jeffs  was  "childish  and  In  such 
a  condition  of  health  and  mind  that  she  is 
easily  inflnenced  and  persuaded,  tCnd  la  by 
reason  thereof  unable  and  incompetent  to 
manage  her  estate  and  bu^ness  affairs." 
The  hearing  of  this  petition  was  set  for 
March  80th,  and  on  that  day  the  superior 
court  of  King  county  entered  Its  decree  de- 
claring Mary  Jeffs  mentally  Incompetent  to 
care  for  and  manage  her  affairs,  and  ap- 
pcdnting  James  Botbwell  and  Jerry  Meeker 
her  guardians.  It  Is  a^niflcant  that  March 
30tb,  was  two  days  subsequent  to  the  day  on 
which  Mary  Jeffs  appeared  at  Tacoma  and 
executed  ber  fourth  wUL 

Beference  might  he  made  to  the  testimony 
of  witnesses,  some  of  whom  Mary  Jelb  sent 
for  and  besought  thdr  aid,  as  we  have  be- 
fore referred  to,  and  to  whom,  after  all  these 
various  bappenings,  she  reiterated  that  it 
was  her  wish,  when  freed  from  the  Importun- 
ing and  beseeching  of  her  friends,  tbat  her 
property  should  go  as  Intended  by  her  hus- 
band and  herself  at  the  time  they  necuted 
the  wills  of  July,  1007.  But  It  does  not 
seem  necessary  to  recite  other  facta  to  Jus* 
tlfy  the  conclusion  that  (dthar  Mary  Jeflte' 
mind  was  weakened  below  the  point  of  tes- 
tamentary capedty,  or  that  she  was  for  some 
mental  or  physical  reason  so  susceptible  to 
Influence  that  her  desire  and  wish  was  al 
ways  the  desire  and  wish  of  the  last  one  tr. 
converse  with  her.  It  is  too  plain  for  a^u- 
ment  that  her  mind  was  In  such  a  weakened 
condition  from  either  mental  or  physical  In- 
firmities that  she  did  not  have  at  any  time 
subsequent  to  the  death  of  her  husband  suf 
fideot  intelligence  to  understand  fully  the 
nature  and  effect  of  these  various  transac- 
tions, or  else,  understanding  them,  had  lost 
the  mental  power  to  resist  the  Importunitleet 
of  those  who  sought  to  profit  from  her  slt'- 
uatlon.  Either  conclusion  Is  suffldent  to  Jus- 
tify the  Judgment  of  the  lower  court  that  the 
only  will  that  could  be  held  to  have  been 
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tlie  free  and  TOlnntary  «ct  of  Mary  Jef&i  waa 
tbe  <»ie  of  July  18.  1907.   Hattte  r.  Potter. 
S4  Waah.  170,  102  Pac  1023. 
Tbe  judgment  is  sustained. 

CBOW,  C.  J.,  and  MAIN.  ELLIS,  and 
FUUjEBTON,  33.,  concur. 


ATWOOD  et  al.  r.  8ICADB  et  aL 

(Supreme  Court  of  Washington.    April  26, 

iei3.) 

Attobnbt  and  Client  (|  140*)— Ooupknba- 

TION  lOB  SBBTICEB. 

Where  attorneys  rendered  Talaable  serricea 

nnder  an  invalid  contract  of  employment  to  oiy- 
tain  a  reecission  of  a  deed  given  by  tbeir  dlent, 
and  obtained  a  settlement  on  tbe  basis  of  a  con- 
veyance by  tbe  grantee  of  three-fonrths  of  tbe 
property  to  trustees,  who  agreed  to  pay  tbe  at- 
torneys such  Bom  as  should  oe  allowed  In  a  pro- 
ceeding to  determine  the  allowance,  tbe  attor- 
neys are  entitled  to  a  reasonable  compensaUon 
from  tbe  trustees. 

[Ed.  Note.— For  other  cases,  see  Attorn^  and 
Client,  Cent.  Dig.  H  336-^0;  Dec  ijig.  | 
14a»] 

Departments.  Appeal  from  Superior  Court, 
King  County;  King  Dykeman,  Judga 

Action  by  John  G.  Atwood  and  otbere,  as 
executors  of  Ifiur  Jetts,  deceaaed.  against 
Henry  C.  Slcade  and  othera.  In  wbldi  James 
Hart  and  anothor  file  a  croas-complalnt 
From  a  Judgment  denying  relief  on  the  cross- 
complaint,  tbe  croaa-complainants  and  Henry 
Steve  and  Ella  Steve  appeal.  Affirmed. 

Kerr  &  McOord  and  Arthur  E.  Orlffln.  all 
of  Seattle,  for  appellants.  Bogle,  Graves, 
Merritt  &  Bogle,  of  Seattle,  for  respondents. 

MORBIS,  J.  This  appeal  was  presented 
at  tbe  same  time  as  tbe  appeal  in  tbe  pro- 
bate proceeding  involving  the  several  par- 
ported  wills  of  Mary  Jeffs,  deceased.  Just 
decided.  In  re  Estate  of  Mary  Jeffs,  Deceas- 
ed. 131  Pac.  847. 

The  two  matters  involved  tn  this  appeal 
are  the  enforcement  of  the  contract  with 
Hart  and  Allen  for  one-half  the  value  of  tbe 
proi>erty  conveyed  by  Mary  Jeffs  to  Henry 
C.  Sicade  as  compensatloD  for  their  legal 
services  tn  obtaining  a  rescission  of  that 
deed  -  upon  the  ground  of  fraud,  and  tbe 
agreement  entered  Into  on  September  28, 
I&IO,  between  Mary  Jeffs  and  Henry  Sicade, 
whereby  provision  was  made  that  as  a  part 
of  that  settlement  Sicade  should  convey  tbe 
43-acre  piece  to  Ella  Steve.  In  our  discus- 
sion of  this  appeal  we  refer  to  tbe  facts  set 
out  in  the  former  opinion.  They  may,  in  so 
far  as  material,  be  accepted  as  tbe  facts  In 
this  case.  After  obtaining  their  contract, 
Hart  and  Allen  commenced  the  action  against 
Sicade.  This  case  passed  through  tbe  usual 
preliminaries,  and  was  set  for  trial  on  Feb- 
ruary 15,  1911.  On  February  14th  Mary 
Jeffs,  Henry  Slcad^  and  others  met  at  tbe 
,  office  of  W.  H.  Bogle,  on^  of  the  trustees  nn- 


der tbe  will  of  Bidiard  Jflffs,  and  a  settle- 
ment of  their  dlflerencea  was  sought.  Mr. 
Allen  was  called  In  after  the  nc^tlatlons 
had  proceeded  Kunewhat,  and  shown  the  pro- 
posed contract  of  erttlement  under  which  it 
was  proposed  tbe  Sicades  abonld  convey  one- 
half  of  the  iwoperty  to  the  tniatees  of  the 
Jeffs  Orphans'  Home  and  retain  tbe  remain- 
der. To  this  Bb.  Alien  objected,  and  die  ne- 
gotiations were  r«iewed,  resnltlng  In  a  set- 
tlemoit  upon  the  ba^  of  Sicade  amveylng 
three-fourths  of  the  proper^  to  the  tmsteea 
and  retaining  tbe  balance.  It  was  further 
provided  that  the  Sicade  suit  should. be  dis- 
missed, and  that  whatever  attorney's  ftes 
should  be  allowed  or  estabUsbed  In  favor  of 
Hart  and  Allen  should  be  paid  by  the 
trustees.  One  phase  of  this  ^gr^mmt  has 
already  been  dealt  with  by  this  court  la 
State  ex  reL  Bogle  v.  Superior  Court,  63 
Wash.  96,  114  Pac.  905.  In  which,  referring 
to  this  agreement  as  to  the  payment  of  these 
attorney's  fees,  it  Is  said:  **The  language 
does  not  mean  that  the  attorney's  fees  are 
to  be  estobllshed  In  the  Jefb  salt  Clearly, 
however,  it  does  mean  that  the  trustees  will 
pay  the  attorney's  fees  allowed  them  for 
their  services  to  their  client  Mary  Jeffs  In 
her  suit  against  the  Sicades,  when  determin- 
ed In  an  action  brought  for  that  purpose." 
Hart  and  Allen  then  filed  a  cross-complaint 
in  this  action.  In  which  they  sought  to  re- 
cover attorney's  fees  based  upon  the  value 
of  the  property,  conveyed  by  Sicade  and 
amounting  to  $43,126.  tlpon  tbe  trial  they 
insisted  upon  the  fee  being  awarded  upon 
tbe  basis  of  their  contract,  and  refused  to 
permit  the  court  to  award  such  a  fee  as  it 
might  regard  reasonable.  The  court,  being 
of  the  opinion  that  the  contract  could  not  be 
upheld,  refused  to  recognize  its  validity,  and 
Hart  and  Allen  have  appealed. 

We  have  already  said  all  we  care  to  say 
about  this  contract  in  the  previous  case ;  we 
do  not  regard  It  as  the  contract  of  one  com- 
petent to  contract  These  attorneys  did, 
however,  perform  valuable  services  in  tbe 
commencement  of  tbe  action  against  Sicade 
and  in  preparing  It  for  trial.  It  does  not 
seem  to  us  problematical  what  the  outcome 
of  that  suit  would  have  been  bad  it  proceed- 
ed to  trial.  No  court  under  the  circumstanc- 
es would  have  sustained  the  Sicade  deed. 
The  services  of  Mr.  Allen  were  also  valuable 
in  obtaining  the  settlement  from  Sicade  up- 
on the  basis  of  a  reconveyance  of  three- 
fourths  of  the  property,  instead  of  one-half 
as  first  proposed.  That  settlement  Is  not  be- 
fore us  for  review  as  to  the  amount  of  prop- 
erty obtelned  from  Sicade,  and  bence  it  is 
not  proper  for  us  to  here  speab  our  mind 
concerning  It  Tbe  trustees,  however,  there 
obligated  themselves  to  pay  these  attorneys 
such  a  sum  as  should  be  allowed  them  fn 
some  proceedings  brought  to  determine  that 
allowance  and  this  obligation  must  be  k^L 
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Tbat  Bum  should  be  a  reasonable  stun,  and 
fully  commensurate  with  the  Talne  of  the 
BervlceB  performed.  What  that  sum  shall  be 
Is  not  for  08  in  the  first  Instance  to  deter- 
mine. We  do  not,  however,  beliere  Vt  is  the 
Bum  of  948,120  as  boe  demanded. 

As  to  the  appeal  at  Slla  Ster^  reforence 
has  alrewly  been  made  in  the  other  opinion 
to  the  contract  with  Slcade  under  which  the 
deed  to  this  48  aoes  Is  claimed.  We  there 
said  enough  to  indicate  our  opinion  t3iat  it 
cannot  be  sustained.  Certainly  both  of  these 
contracts  cannot  be  sustained,  for  they  are 
as  opposed  to  each  other  as  two  contracts 
can  be.  In  the  contract  with  Hart  and  Alien 
on  September  22d  Mary  JefTs  repudiates  the 
Sicade  deed  as  obtained  1^  fraud  and  nds- 
repreeentation.  On  September  28tli,  six  days 
later,  she  r^mdlatea  the  Hart  and  Allen  con- 
tract, afflrms  tb»  Bicade  deed,  and  abandons 
the  suit  against  him.  On  Octobo^  8lBt  she 
again  attacks  the  validity  ot  the  Sicade 
deed,  disaffirms  the  ctmtract  of  September 
28th,  and  returns  to  the  Hart  and  Allen  con- 
tract Which  contract  shall  we  enforce,  and 
which  shall  be  said  to  be  the  act  of  one 
wholly  competent  to  contract?  If  this  qoes- 
tlon  were  to  be  decided  by  the  parties  to  this 
appeal,  doubtless  they  would  answer  as  best 
serves  their  interests.  Bat  our  answer  is 
neither. 

The  Judgment  of  the  lower  court  Ib  af- 
firmed. 

CROW,  C.  J.,  and  MAIN.  BLLIS,  and 
FULLEBTON,  JJ.,  concur. 


McCONACGHT  v.  JUVENAL  et  aL 

(Supreme  Court  o£  Washington.   April  28, 

1913.) 

L  IMSUBAHCB  (5  eO*>— GUAHANTT— EBTOPPBL. 

Where  a  rantual  fire  insorance  company 
wrote  a  large  amount  ot  insurance  on  the  faith 
«f  a  gnaranty  contract,  the  subscribers  to  such 
guaranty  were  estopped  to  deny  their  liability 
therennder,  on  the  ground  tbat  it  was  invalid, 
for  fire  losses  falling  within  its  terms. 

(Ed.  Note.— For  other  cases,  see  Insarance, 
Cent  Dig.  H  78-^;  Dec  Dig.  |  60.*] 

2.  BlIXS  AND  NonS  (I  92*)— OOKSIDEaATlON 

—Validity. 

Where  certain  officers  and  persons  interest- 
ed in  an  insolvent  fire  insurance  company,  pur- 
snant  to  a  demand  of  the  Btate  insurance  com- 
missioner that  the  company  reorganise  or  re- 
insure in  some  other  company  and  give  security 
tbat  one  of  these  things  would  be  done  as  a  con- 
dition to  the  continuaoce  of  the  company's  li- 
cense, gave  their  personal  notes  for  a  certain 
Eum,  and  where  no  insurance  was  subsequently 
written  on  the  faith  Of  these  notes,  the  notes 
were  without  valid  consideration  and  did  not 
become  assets  of  the  company;  the  state  in- 
surance commissioner  having  no  authority  to 
permit  a  continuance  of  the  business  on  Bucb 
security. 

[Ed.  Mot&i— For  other  cases,  see  Bills  and 
Notes,  Cent  Dir.  «  166-173,  175-205,  20&- 
212;  Dec  Dig.  f  92.*] 


8.  IRBTJBAKCB  ({  60*)— GtTABANTT  OBLIGATION 

.  —Release  of  Guabantob. 

An  insurance  company  was  without  power 
to  release  a  subscriber  to  a  guaranty  contract 
created  for  the  payment  of  fire  losses,  where 
there  was  a  large  amount  of  outstanding  insur- 
ance written  upon  the  faith  of  '^iich  guaranty. 

(Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  SS  7S~88;  l>ec  Dig.  i  60.*] 

Department  2.  Appeal  from  Superior 
Court,  Walla  Walla  County;  Tboa.  H. 
Brents,  Judge. 

Action  by  Frank.  McGonanghy,  receiver 
of  the  Inland  Fire  Insurance  Company, 
against  E.  T.  Juvenal  and  othera.  Prom 
Judgment  for  plaintiff,  def«kdants  appeal. 
Affirmed. 

Wm.  E.  RlchardBon,  of  Spokane,  for  appel- 
lants. Bader  &  Barko-,  of  Walht  Walla, 
for  respondoit 

ELLIS,  J.  The  receiver  of  the  Inland 
Fire  Insurance  Oomi>any  brought  this  action 
against  the  def^dants  upon  a  written  in- 
strument, designated  as  a  guaranty  fund 
contract  That  instrument  is  as  follows: 
"ThtB  agreement  made  this  25  day  of  April, 
1907,  between  the  Inland  Fire  Insurance 
Company,  party  of  the  first  part,  and  the 
Bubscribers  hereto,  as  parties  of  the  second 
part,  witnesseth:  That  whereas  the  party 
of  the  flnit  part  is  a  mutual  fire  insurance 
company  organized  under  the  laws  of  the 
state  of  Washington  and  the  parties  of  the 
second  part  are  members  thweof  and  inter- 
ested In  Its  future  success  and  stability  as  a 
fire  Insurance  company.  Now  therefore  it 
is  agreed  by  and  between  the  parties  hereto. 
(1)  That  each  of  the  second  parties  bind  him- 
self, his  heirs,  administrators,  successors  and 
assigns  to  contribute  and  pay  to  the  first  party 
the  sum  of  money  hereto  subscribed  when- 
ever by  reason  of  extraordinary  losses  or 
for  any  other  reason  the  said  sum  of  money 
shall  be  required  for  the  use  of  said  first 
party,  and  the  said  second  parties  each  agree 
to  pay  his  pro  rata  share  of  any  amount 
that  shall  be  required  of  the  whole  amount 
that  shall  be  subscribed  hereto  whenever 
for  the  reasons  aforesaid  It  shall  be  neces- 
sary to  pay  the  same  for  the  use  of  the  said 
first  party.  (2)  It  is  further  agreed  tbat 
each  of  the  subscribers  hereto  is  severally 
liable  only  for  the  amount  subscribed  hereto 
and  shall  In  no  event  be  liable  for  any  other 
amotmt  than  the  amount  subscribed  or  for 
the  pro  rata  share  thereof  that  may  be  re- 
quired and  called  for  by  the  said  first  party. 
(3)  The  said  first  party  further  agrees  that 
uo  demand  shall  be  made  upon  any  of  tbe 
parties  of  the  second  part  for  the  sums  sub- 
scribed by  them  or  any  part  thereof  except 
in  the  event  tbat  the  said  sum  demanded 
is  nece^ry  to  pay  losses  and  the  said  com- 
pany has  no  other  available  means  of  rais- 
ing the  funds  necessary  to  pay  losses  and 
necessary  expenditures.     (4)  It  is  further 
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agreed  that  In  case  any  of  the  Becond  parties 
hereto  shall  fall,  neglect  or  refuse  to  con- 
tribute his  pro  rata  share  of  any  call  or 
assessment  made  upon  him  In  accordance 
with  the  terms  of  this  agreement  after  sixty 
(60)  days  written  notice  thereof  signed  by 
the  secretary  of  the  first  party  then  and  in 
that  event  all!  the  rights  and  privileges  of 
the  said  second  party  in  and  to  the  guar- 
antee fund  certificate  hereto  provided  sliall 
cease  and  determine  and  said  guarantee  fond 
certificate  shall  without  further  notice  to 
said  certificate  holder  be  canceled  and  a  new 
certificate  may  thereupon  be  issued  to  any 
person  selected  by  the  traard  of  trustees  who 
shall  agree  to  the  terms  and  sign  this  agree- 
ment as  one  of  the  second  parties  hereto, 
(ff)  The  said  first  party  ftirther  agrees  that 
it  wDl  aet  apart  ftw  the  use  of  tiie  sobscrib- 
eiB  hereto  an  amooot  equal  to  50  per  cent 
of  0ie  net  profits  of  the  said  first  party's 
bnslness  t»  Indenmlfy  and  pay  said  snbaerlb- 
crs  for  the  risk  hereby  assumed.  Such  esti- 
mate and  payment  to  lie  made  on  or  before 
the  first  day  of  January  In  eadi  year.  ^ 
It  la  forUier  agreed  that  a  part  of  tb»  oon- 
aldmtion  tor  Oils  agreement  la  tlie  personal 
honesty  and  reBponaiblU^  of  each  of  the 
secmd  parties  hereto  and  the  said  first  niartj 
wtU  not  recognise  any  transftv  of  the  guar- 
antee fund  certificates  herein  provided  for 
eniept  Uie  orasent  of  its  board  of  tmatees 
r^rularly  entered  upon  its  minutes.  (T)  The 
parties  of  ttie  second  part  upon  signing  this 
agreement  lOtall  each  receive  a  certificate 
setting  forth  the  amount  aubsolbed  by  him 
and  referring  to  this  agreemeit  and  the  by- 
laws of  the  first  party  which  certificate  shall 
be  signed  by  the  president  and  attested  by 
the  secretary  and  shall  have  aflQzed  thereto 
the  corporate  seal  of  the  first  party." 

The  defendants,  excepting  George  D. 
Needy,  admitted  the  execution  of  this  coo- 
tract,  but  denied  liability  upon  it  The  de- 
fendant Needy  also  denied  liability,  and  in 
addition  thereto  pleaded  a  release  for  a  valu- 
able consideration  from  any  liability  under 
the  agreement  and  set  np  a  counterclaim 
against  the  insurance  company  founded  upon 
certain  promissory  notes  and  an  open  account. 
The  cause  was  tried  to  the  court  without  a 
Jury.  The  court's  findings,  so  far  as  we  deem 
material,  were  in  substance  as  follows:  That 
the  Inland  Fire  Insurance  Company  bad  been 
organized  as  a  mutual  fire  Insurance  com- 
pany under  the  laws  of  the  state  of  Wash- 
ington prior  to  April  25,  1807,  and  at  the 
time  when  it  passed  into  the  hands  of  a  re- 
ceiver was  doing  a  general  fire  Insurance 
business  in  this  and  other  states;  that  on 
the  7th  day  of  May,  1908,  It  was  adjudged 
Insolvent  by  the  superior  court  of  Walla 
Walla  county,  and  the  plaintiff  was  appoint- 
ed and  qnatifled  as  Its  receiver,  and  thereaft- 
er secured  authority  from  the  court  to  bring 
this  action;  that  on  the  IKEth  day  of  April, 
1907,  the  defoidantB  and  others  encated 


and  delivered  to  the  insurance  company  the 
guaranty  fund  contract,  each  signing  for  the 
sum  of  $5,000;  tliat  when  that  Instrument 
was  executed  It  was  understood  by  the  de- 
fendants that  it  was  to  be  held  out  and  used 
by  the  insurance  company  as  an  Inducement 
to  the  public  to  take  Insurance  in  the  com- 
pany; that  It  was  so  advertised  by  the  com- 
pany throng  Its  officers,  agents,  and  other 
persons  Interested  therein,  which  fact  Was 
known  to  the  defendants;  that  the  defend- 
ants at  the  time  of  signing  the  contract  In- 
tended thereby  to  become  and  to  hate  It 
understood  by  all  persona  who  might  there- 
after insure  In  the  company  and  become^ 
policy  holders  therein,  that  the  deCandants 
had  thereby  become  suretlea  of  the  company 
severally  for  the  paymmt  of  fire  losses  of 
snch  policy  holders  not  exceeding  the 
amounts  by  tlie  defendants  sevwally  sub- 
scribed, and  in  proportion  that  the  sum  sub- 
scribed bore  to  the  aggregate  sum  of  f 100,00(^ 
and  Intmded,  by  the  advertlsanent  of  the  tact 
that  such  guaranty  had  been  created  and 
provided,  to  Induce  policy  holders  to  Insure 
Qielr  properties  In  the  company;  that  such 
Insurance  was  Elected  by  the  policy  holders 
In  reliance  upon  the  guaranty  fund  agree- 
ment; that  poller  holdws  hare  sustained 
losses  In  the  aggr^te  sum  ot  $7,930.44;  that 
OuSi  claims  thwefor  have  been  adjusted, 
approved,  and  allowed  by  tbe  company  and 
its  receiver,  and  are  valid  subsisting  dalnn 
against  the  company  in  the  hands  of  Its  re- 
ceiver, and  are  wholly  ui^taid;  that  the 
plaintiff  as  recetver  has  no  available  funds 
with  i^ch  to  pay  these  fire  losses  and  no 
available  means  of  raising  sudi  funds,  other 
than  the  guaranty  fund  agreement  The 
court  also  found  that  the  agreement  was 
accepted  and  acted  upon  by  the  company, 
and  that  practically  all  of  the  insurance 
on  tlie  books  of  the  company  when  it  ceased 
business  had  been  written  after  the  execu- 
tion of  that  Instrument  Judgment  was  ren- 
dered against  each  def^dant  respectively, 
in  the  sum  of  $396.50,  tor  the  use  and  benefit 
pro  rata,  of  the  policy  holders  whose  claims 
for  fire  losses  had  been  adjusted  and  allow- 
ed. We  have  examined  the  record  with 
much  care,  and  cannot  say  that  these  find- 
ings are  not  sustained  by  a  fair  prouder* 
ance  of  the  evidence.  If  therefore  these  find- 
ings are  sufficient  to  sustain  the  Judgment 
it  must  be  affirmed. 

[1]  The  appellants  earnestly  Insist  that  no 
cause  of  action  was  either  pleaded  or  proved 
because  the  guaranty  fund  agreement  was 
without  legal  consideration  and  void.  It 
Is  argued  that  the  company,  being  a  mutual 
fire  insurance  company,  could  make  no  cor- 
porate profits  and  the  agreement  to  set  apart 
50  per  cent  of  the  net  profits  to  indemnify 
the  subscribers  to  the  guaranty  fund,  for  the 
risk  assumed,  was  therefore  Imposatble  of 
performance.  We  find  it  unnecessary  to  de- 
cide whethw  this  position  Is  sound  or  othw- 
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wlae,  since  the  court  fonnd,  upon  what  we 
conceiTe  to  be  ample  evidence,  facta  which 
In  eqnttr  shonld  estop  the  appellanta  from 
questioning  the  validity  of  the  agreement. 
The  agreement  was  made  for  the  purpose 
of  glTlng  to  the  company  an  appearance  of 
financial  backing  and  stability  which  It  oth- 
erwise would  not  hare  had.  That  It  was 
so  used  by  the  officers  and  agents  of  the  com- 
iwny  throughont  practically  all  of  the  solvent 
existence  of  the  corporation  Is  established 
by  evidence  so  convincing  as  to  leave  little 
room  for  doubt  It  Is  fairly  apparent  from 
the  evidence  that  the  various  agents  of  the 
company  were  Instructed  to  and  did  exploit 
this  guaranty  fund  as  an  aid  In  writing  In- 
surance. That  It  was  featured  on  the  sta- 
tionery of  the  company,  and  that  the  words 
"?100,000  Guaranty  Fund"  appeared  In  con- 
splcuoxia  red  letters  on  the  back  of  Its  pol- 
Idee,  was  uncontradicted.  That  the  sub- 
scribers to  the  agreement  did  not  know  and 
acquiesce  in  this  purpose  and  these  uses  of 
it  surpasses  belief.  Its  pur[x>se  was  apparent 
upon  its  fac^  and  it  can  hardly  be  conceived 
that  business  men  who  would  subscribe  such 
an  instrument  would  not  retain  sufficient 
Interest  In  Its  fate  to  learn  ,that  It  was  ex- 
tensively advertised  as  an  inducement  for 
buslneBS.  Its  success  as  a  business  getter 
was  dmonstrated  by  the  fact  that  between 
April  25, 190T,  the  date  Its  execution,  and 
October  U,  1907.  about  $2,600,000  of  Insur- 
ance, bdng  practically  all  of  the  business 
ever  done  fay  the  company,  was  written.  On 
plainest  prind^es  of  equity  these  men  should 
now  be  estopped  to  deny  th^r  liability  for 
Are  losses  falling  within  the  terms  of  their 
undertaking. 

[2]  It  is  also  contended  that  there  were 
certain  notes  belonging  to  the  company 
wtaidt  the  receiver  bad  made  no  effort  to  col- 
lect, and  that  since  by  the  terms  of  the  con- 
tract the  available  asseU  of  the  company  must 
be  flnt  resorted  to,  there  could  be  no  liability 
npon  the  contract  until  these  notes  were  col- 
lected and  the  proceeds  exhausted.  The 
history  of  these  notes  makes  it  evident  that 
tbey  were  without  considerationi  were  never 
assets  of  the  company,  and  should  have  been 
returned  to  their  makers.  A  few  days  before 
the  company  was  declared  insolvent,  and 
long  after  It  was  In  fact  so,  the  state  Insur- 
ance commissioner  notified  the  officers  of 
the  company  that  it  would  have  to  cease 
writing  insurance  unless  it  reorganized  won 
a  stock  basis  or  reinsured  in  some  other 
company,  and  demanded  security  that  one 
of  these  tilings  would  be  done  as  a  condition 
to  a  continuance  of  the  company's  license. 
Thereupon,  certain  officers  of  the  company 
and  persons  interested  tho^  d^Kuited 
with  the  Insurance  commissioner  tb^r  per- 
sonal notes  aggregating  the  sum  of  fl6.000. 
It  Is  obvious  that  the  Insurance  commission- 
er  had  no  authority  to  permit  a  contlnnance 


of  business  on  the  security  of  these  notes, 
and  that  they  never  In  fact  had  that  effect 
or  resulted  In  any  benefit  to  the  company. 
No  Insurance  was  ever  written  because  of 
or  on  the  faith  of  these  notes,  and  In  fact 
within  a  day  or  two  after  they  were  executed 
and  deposited  the  company  was  declared  In- 
solvent and  the  receiver  appointed.  They 
were  without  valid  consideration  and  were 
never  Intended  as  nor  became  assets  of  the 
company. 

[J]  The  contention  of  the  appellant  Needy 
that  he  was  r^eased  from  the  guaranty 
agreement  by  the  company  cannot  be  sus- 
tained. It  Is  true  that  the  board  by  resolu- 
tion sought  to  release  him  on  October  11, 
1907,  but  that  was  after  practically  all  of 
the  policies  ever  written  by  the  company 
had  been  taken  out  The  guaranty  fund 
contract  having  been  represented  as  behind 
these  policies,  the  company  had  no  power 
to  release  any  of  the  signers  of  the  contract 
or  to  otherwise  impair  the  fund  as  against 
losses  covered  by  these  policies,  which  had 
or  might  thereafter  accrue.  For  the  same 
reason  his  allied  counterdalm,  however 
good  It  might  have  been  as  against  general 
creditors  of  the  company,  could  not  be  as- 
serted as  against  the  beneficiaries  of  this 
guaranty  fund  contract  The  same  estoppel 
which  prevents  him  from  denying  the  valid- 
ity of  the  contract  also  prevents  him  from 
asserting  the  release  or  coimterclalm.  The 
guaranty,  fund  was  not  created  as  a  security 
for  general  liabilities  of  the  company,  but 
for  the  payment  of  fire  losses. 

It  Is  suggested  that  the  appellant  Kirk 
was,  after  trial  and  beCore  the  entry  of  tlie 
judgment  in  this  action,  discharged  as  a 
banknvt,  and  that  the  Judgment  against 
him  is  therefore  illegal.  There  is  nothing  in 
the  record  before  ns  to  Indicate  such  a  dis- 
charge, nor  anytlilng  showing  that  such  a 
discharge  was  ever  called  to  the  attention 
of  the  trial  court 

The  Judgment  is  afflnned. 

HODNT,  FULLBIBTON,  MAIN,  and  MOR- 
RIS. JJ..  concnr. 


GI^  07  SPOKANB  V.  LBMON. 

(Supreme  Court  of  Washington.   April  28. 
lOlB.) 

1.  MmnoiPAi.  GoapORATioNs  (|  112*)— Obdi- 

IIANOBB— VALIDITT-— Tl-n^BS. 

An  ordinance  making  It  a  mlBdemeanor  to 
keep  more  than  a  certain  number  of  horses  in 
a  bam  without  a  license,  entitled  "An  ordi- 
nance reqgulating  the  construction,  •  •  • 
maintenance,  use,  *  •  •  and  equipment  of 
bulldingBj*'  is  not  Invalid  under  Spokane  Char- 
ter, art  3,  §  IS,  requiring  tlie  subject  of  every 
ordnance  to  b«  set  out  clearly  in  the  title, 
since  the  Htle  of  the  act  is  sufficient  to  indnde 
the  provision  mentioned;  it  being  unnecessaTy 
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for  the  title  to  be  aa  Index  to  the  contenta  of 
the  act 

[Ed.  Note. — For  other  cases^  lee  Municipal 
Co^Ktioiia,  Cent.  Dig.  i|  26S^62;  Dec  Dig. 

2.  Municipal  Cohpobationb  (i  48*)— Obdi- 
NANCES— Repeal  bt  Chabtzb. 

Spokane  Ordinance  No.  A — 4058,  regulating 
the  coDstructioQ  and  nee  of  buildings,  and  pro- 
viding that  no  permits  for  the  erection  of  Bta- 
bles  of  a  certain  size  shall  be  issued,  unless  au- 
tboriEed  by  the  board  of  public  works  after  a 
hearing,  was  not  repealed  by  the  adoption  of 
a  new  city  charter  which  changed  the  form  of 
city  government  from  a  mayor  and  council  to 
a  commiesion  form  of  goverument  coDsistiug 
of  five  commissioners,  for  sections  22  and  23 
of  '  the  charter  provided  that  the  powers  not 
otherwise  provided  for  should  be  distributed 
among  five  departments,  one  of  which  was  the 
department  of  public  works,  and  that  the  com- 
missioner in  charge  of  each  department  should 
have  control  of  all  the  affairs  and  property 
which  belonged  to  hfa  department,  while  sec- 
tions 110  and  120  declared  that  every  ordi- 
nance in  force  at  th'e  time  of  the  adoption  of 
the  charter  should  continue  until  amended  or 
repealed,  and  that  the  government  and  offices 
ezUting  prior  to  the  adoption  of  the  charter 
should  coDtinne  antil  the  election  and  qualifica- 
tion of  officers  first  elected;  it  thus  appearing 
that  the  commiasioner  of  public  works  was 
substituted  for  the  old  board  of  public  works, 
which  was  abolished. 

[EJd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  127,  128,  130-133; 
Dec  Dig.  I  48.*! 

3.  Municipal  Cobpobationb  (8  120*)— Oedi- 

NAN  CBS— PROSECUTIO  N  S— DeFE  NSEB. 

In  a  prosecution  for  violating  a  municipal 
ordinance  regnlating  the  nse  of  stables,  it  is 
no  defense  that  the  stable  was  not  In  violation 
of  law  before  the  adoption  of  the  ordinance ; 
it  appearing  ttiat  it  had  heen  maintained  In  vio- 
lation of  such  law  thereafter. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S|  274-280;  Dec  Dig. 
S  120.*] 

Department  1.  A[^^l  from  Superior 
Court,  Spokane  County;  John  D.  Elnkle, 
Judge. 

Charles  Lemon  was  convicted  In  the  mu- 
nicipal court  of  violating  an  ordinance  of  the 
dty  of  Spokane,  and  being  again  convicted 
in  the  superior  court,  to  which  he  appealed, 
be  again  appeals.  Affirmed. 

John  M.  Gleeson  and  B.  M.  Branford,  both 
of  Spokane,  for  appellant  H.  M.  Stephens, 
Wm.  E.  Blcbardson,  and  Arthur  L.  Hooper, 
all  of  Spokane,  for  respondent 

MOUNT,  J.  The  defendant  was  <;onvlcted 
In  thie  municipal  court  of  the  city  of  Spokane 
under  a  complaint  charging  him  with  a  mis- 
demeanor committed  by  'using  a  building  as 
a  stable  for  more  than  four  animals  within 
the  city  without  a  permit  therefor.  He  ap- 
pealed from  the  municipal  court  to  the  su- 
perior court  of  Spokane  county,  where  upon 
a  trial  before  a  Jury  he  was  again  convicted. 
The  superior  court  sentenced  him  to  pay  a 
fine  of  $10  and  costs.  He  appeals  from  that 
Judgment 

The  appellant  alleges  here  that  the  court 
erred  In  overruling  his  objection  to  any  evi- 


dence being  heard;  in  denying  his  motion 
for  an  instructed  verdict  and  a  motion  for 
Judgment  non  obstante  veredicto;  and  Id  re- 
fusing to  give  certain  Instructions.  The 
basis  for  the  objection  to  the  testimony  and 
the  motion  for  an  Instructed  verdict  and 
for  Judgment  non  obstante  Is  the  contention 
that  the  ordinance  under  which  the  dOtend- 
ant  was  prosecuted  is  void. 

It  appears  that  In  the  year  1900,  the  dty 
of  Spokane  enacted  an  ordinance  (Na  A — 
46S8)  entitled,  "An  ordinance  regulating  the 
construction,  enlargement,  raising,  alteration, 
repair,  removal,  malntounce,  me,  area, 
hdght  and  equipment  of  bulldbigs;  regulat- 
ing the  character  and  use  of  materials  in 
and  for  buildings;  providing  for  the  Is- 
suance of  permits  therefor,  and  fOr  the  con- 
demnation of  buildings  dangerous  to  property 
or  person^  within  the  limits  of  the  dty  of 
Spokane;  providing  a  penalty  for  violation 
thereof;  and  repealing  all  ordinances  and 
parts  of  ordinances  in  conflict  herewith." 
This  ordinance  contains  367  sections.  Sec- 
tion 304,  subd.  1,  of  this  ordinance,  pro- 
vided :  "That  no  permit  for  the  erection  or 
alteration  <»r  a  boildlng  to  be  used  as  a 
stable  for  more  than  five  head  of  stock  shall 
be  Issued  unless  the  same  be  authorized  by 
the  board  of  public  works  after  a  hearing 
as  hereinafter  provided."  The  section  then 
provided  for  a  written  application  to  be  filed 
with  the  building  Inspector,  a  notice  to  and 
report  of  the  health  officer  and  chief  of  the 
fire  department,  and  notice  of  hearing  of  ob- 
jections before  the  board  of  public  works, 
and  upon  such  hearing,  if  It  appear  that  the 
use  of  such  building  will  not  be  injurious 
or  dangerous  or  a  public  nuisance,  the  board 
of  public  works  Is  authorized  to  Issue  a  per- 
mit for  the  use  of  such  building  as  a  stable 
for  more  than  five  head  of  stock.  There- 
after, In  January,  1911,  the  city  coundl  of 
the  dty  of  Spokane  passed  Ordinance  No.  A — 
5855,  Ihe  title  of  which  was  as  follows :  "An 
ordinance  amending  section  304  of  Ordi- 
nance No.  A — 4658  entitled,  'An  ordinance 
regulating  the  construction,  enlargement, 
raising,  alteration,  repair,  removal,  main- 
tenance, use,  area,  height,  and  equipment  of 
buildings;  regulating  the  character  and  use 
of  materials  in  and  for  buildings;  providing 
for  the  issuance  of  permits  therefor,  aud 
for  the  condemnation  of  buildings  dan^rerouFi 
to  property  or  persons,  within  the  limits  of 
the  city  of  Spokane;  providing  a  penalty 
for  the  violation  thereof,  ajid  repealing  all 
ordinances  and  parts  of  ordinanf-es  in  con- 
flict herewith,'  passed  the  city  coundl  Oc- 
tober 13th,  1909."  This  amendment  was 
substantially  the  same  as  section  364  of  the 
original  ordinance,  except  as  to  the  number 
of  horses  and  except  as  to  details  in  giving 
notice  and  hearing.  Thereafter,  In  March, 
1911,  the  dty  of  Spokane  adopted  a  free- 
holder's charter,  which  changed  the  form  of 
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the  dty  goTerament  from  a  mayor  and  coun- 
cil to  a  commission  form  of  gOTernment  con- 
sisting of  five  commissioners.  Section  22  of 
the  dty  charter  provides  that  "the  execatlve 
and  administrative  powers,  authority  and 
duties  not  otherwise  provided  for  herein, 
shall  be  distributed  amoi^  five  departments 
as  follows :  (a)  Department  of  public  atfalrs. 
(b)  Department  of  finance,  (c)  Department 
of  public  safety,  (d)  Department  of  public 
works,  (e)  Department  of  public  utHitles." 
The  charter  also  provides  that  the  council 
shall  designate  one  member  to  be  commis- 
sioner In  chaise  of  each  department.  That 
the  commissioner  In  charge  of  each  depart- 
ment shall  have  the  control  of  all  the  affairs 
and  property  wlilch  belong  to  his  department. 
Section  23,  City  Charter.  The  charter  also 
provides  that  "every  ordinance  and  resolu- 
tion in  force  at  the  time  of  the  adoption  of 
this  charter,  except  In  so  far  as  it  is  Incon- 
sistent with  this  charter,  shall  continue  in 
force  until  amended  or  repealed"  (section 
119,  City  Charter),  and  that  "the  government 
and  offices  existing  prior  to  the  adoption  of 
this  charter,  shall  continue  until  the  elec- 
tion and  qualification  of  ofiBcers  first  elected 
under  this  charter  at  the  general  election 
In  March,  1011"  (section  120,  City  Charter). 
No  provision,  except  as  above  stated,  was 
made  for  the  continuance  of  the  officers 
theretofore  known  as  the  board  of  public 
works. 

The  defendant  conalmcted  a  bam  and 
used  die  same  for  a  stable  for  more  than 
fbur  horses  without  applying  for  or  receiv- 
ing a  permit  In  Novonber,  1911,  while  the 
defendant  was  so  using  his  bam,  the  dty 
commissioners  of  Spokane  passed  Ordinance 
No.  C— 494.  the  title  of  which  Is  as  follows : 
"An  ordinance  amending  section  i  of  oirdl- 
nance  No.  A-^-C85S  entitled,  'An  ordinance 
amending  section  364  of  Ordinance  No.  A — 
4668,  entitled,  An  ordinance  regulating  tte 
eonstmetion,  enlargement,  raising,  alteration, 
repair,  removal,  maintenance,  use.  area, 
height  and  equipment  of  buildings;  regulat- 
ing the  character  and  use  of  materials  In  and 
for  buildings ;  providUng  tor  the  issuance  of 
permits  therefor,  and  for  the  condemnation 
of  buildings,  dangerous  to  property  or  per- 
sons, within  the  limits  of  the  dty  of  Spo- 
kane ;  providlii^  a  penalty  for  the  violation 
thereof,  and  repealing  all  ordinances  and 
parts  of  ordinances  In  conflict  herewith, 
passed  the  city  council  October  13th,  1909,' 
passed  the  dty  council  January  Srd,  1911, 
and  declaring  an  emergency."  TtAt  amend- 
ment is  snbstantlally  the  same  as  Amend- 
ment No.  A — 58S5  above  referred  to,  except 
that  it  provides  for  a  hearing  before  tbe 
commissioners  sitting  as  a  eoancll  Instead  of 
a  hearing  before  the  board  of  public  works, 
as  hereinbefore  stated. 

The  appellant  insists,  flrst,  that  this  last 
ordinance  is  void  because  It  amends  tbe 
previons  ordinance  by  reference  to  title 


merely;  and,  second,  that  the  title  itself  Is 
not  suffldent  to  suggest  the  subject  l^lslat- 
ed  upon.  The  section  as  amended  was  set 
out  in  full.  It  was  not  therefore  an  amend- 
ment by  reference  to  the  title  merely. 

[t]  The  new  dty  charter  in  force  at  the 
time  provides:  "The  subject  of  every  ordi- 
nance shall  be  set  out  clearly  In  tbe  title 
thereof."  Section  13,  art  3,  City  Charter  of 
Spokane.  The  subject  of  the  ordinance  ap- 
pears to  be  set  out  clearly  in  the  title.  It 
states  In  both  the  amending  titles  and  In  the 
original  title  that  It  Is  an  ordinance  regulat- 
ing the  use  of  buildings  within  the  dty 
limits  of  the  dty  of  Spokane.  And  that  is, 
in  fact,  the  subject  which  was  legislated  upon 
in  the  original  ordinance,  in  the  flrst  amend- 
ment, and  in  the  second  amendment  by  th? 
city  commissioners  sitting  as  a  council.  We 
have  many  times  held  under  our  constlta- 
tlonal  proTlsioD  that  tbe  title  of  a  legislative 
act  Is  sufficient  If  It  contains  well-chosen 
words  suggestive  of  the  subject  treated,  that 
it  need  not  be  an  Index  to  the  contents  of 
the  act,  and  is  not  required  to  go  into  de- 
tails. State  ex  rel.  Zent  v.  Nichols,  50  Waab. 
rS08,  97  Pac.  728,  and  cases  there  dted. 

[2]  The  appellant  next  contends  that  the 
ordinance  as  amended  by  Ordinance  No. 
A — 5855  was  repealed  by  the  charter,  and 
therefore  became  Inoperative,  and  not  sub- 
ject to  amendment  As  we  have  seen  above, 
the  charter  adopted  after  the  flrst  amend- 
ment of  the  ordinance  expressly  saved  ordi- 
nances which  were  In  force  at  the  time  of 
its  adoption,  except  in  so  far  as  inconsistent 
with  the  charter.  Section  119,  City  Charter. 
It  is  claimed,  however,  that  the  board  of 
public  works  ceased  upon  the  dection  of  of- 
fleers  under  the  new  charter.  It  Is  true  that 
offlcers  of  the  board  ceased  at  that  time; 
bnt  the  law  was  in  elect  as  it  had  been  pre- 
viously, and  a  new  officer,  vie,  the  commis- 
sioner of  public  works,  was  by  the  torms  of 
the  new  diarter  substituted  and  placed  in 
charge  of  all  the  affairs  of  that  dej^rtment 
Tlie  amendment  whidi  was  passed  after  the 
new  charter  became  effective  had  the  efTect 
of  snbatltutlng  the  council  Instead  of  the 
commissioner  of  public  works  fbr  hearings 
upon  questions  aftectlng  the  use  of  buildings. 

Appellant  argues  that  tbe  case  of  State  ex 
reL  Rose  t.  Hindley,  67  Wash.  240,  121  Fac. 
447,  is  authority  for  bis  position  that  the 
board  of  public  works  and  building  Inspector 
were  abolished  the  new  diarter.  In  that 
case  we  held  that,  the  new  charter  having 
made  no  provisions '  for  certain  employes, 
such  officers  were  dlsiwnsed  with.  But  in 
this  case,  as  we  liave  seen,  the  board  of  pub- 
lic works  was  superseded  by  an  officer  ex- 
pressly provided  for  in  the  charter;  and 
that  case,  therefore,  has  no  bearing  upon 
tbla.   The  ordinance  is  clearly  valid. 

[8]  It  Is  next  argued  by  the  appellant  tliat 
tbe  court  erred  In  refusing  to  Instruct  the 
Jury  as  follows :  "•   •  •  That  if  they  be- 
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lieve  from  the  evidence  In  this  case  that  J. 
W.  Wilson  and  Charles  Lemon  were  run- 
ning and  operating  a  livery  or  a  sale  stable 
where  more  than  four  head  of  horses  were 
kept  previous  to  the  hour  of  2  o'clock  p.  m. 
on  the  28th  day  of  November,  1911,  that  you 
Bboald  find  said  defendants  and  each  of 
them  not  gnllty  of  the  misdemeanor  charged 
In  this  caae"— npon  the  ground  that,  if  the 
appellant  was  using  the  building  for  a  stable 
for  more  than  four  head  of  horses  at  the 
time  the  amended  ordinance  was  passed,  he 
might  continue  to  so  use  it,  for  the  reaaOD 
that  the  ordinance  was  not  retroactive^  In 
the  first  place,  we  understand  from  the  rec- 
ord and  the  brlefe  that  the  appellant  was 
using  the  premises  as  a  stable  in  violation  of 
the  ordinance  which  was  In  force  at  the 
time  he  began  to  use  It  as  a  stable  for  more, 
than  foor  head  of  horses,  and,  secondly,  he 
continued  to  use  it  as  racb  unlawfully  after 
the  amended  ordinance  was  passed.  Com- 
plaint was  made  on  December  27,  1911, 
charging  that  the  defendant  violated  the 
ordinance  on  tbe  IStta  day  of  December,  1911, 
which  was  one  month  after  the  passage  of 
the  last  ordlnanee.  There  is  therefore  no 
mexlt  In  the  contention  that  the  ordinance 
was  b^g  enforced  retroactively,  or  that 
the  appellant  was  lawfully  using  the  building 
at  the  time  he  was  arrested. 

We  find  no  error  in  the  record;  the  Judg- 
ment is  affirmed. 

GROW.  C  3^  and  GOSB  and  FARKBR, 
«rj.,  concur. 


CITT  OF  SPOKANE  v.  WILSON. 

(Supreme  Coart  of  WasUngton.   April  28, 
1918.) 

Department  1.  Appeal  from  Superior  Court, 
Spokaoe  County;  John  D.  Hinkle,  Judge. 

J.  W.  Wilson  was  convicted  in  the  monltdpal 
court  of  violating  an  <»dinance  of  the  of 
Spokane,  and  from  a  Judgment  of  conviction 
la  the  district  court  whence  be  appealed  he 
Again  appeals.  Affirmed. 

John  M.  Qleeson  and  B.  M.  Branford,  both 
of  Spokane,  for  appellant  H.  M.  Stephens, 
Wm.  E.  Richardson,  and  Arthur  L.  Hooper,  all 
of  Spokane,  for  respondent. 

PER  CURIAM.  The  facts  In  this  case  are 
Identical  with  tb<>  facts  in  Citv  of  Spokane  v. 
Charles  Lemon  (No.  10,745)  181  Pac  853,  and 
for  the  reasons  there  stated  the  judgment  is 
affirmed. 


NORTH  COAST  R.  CO.  v.  GENTRT  et  ux. 

(Supreme  Court  of  Washington.   April  2^ 
1913.) 

1.  Eminent  Domain  ({  244*)  —  Condemna- 
tion—Time  Title  Passes. 

Rem.  &  Bal.  Code,  \  927,  provides  that 
"at  the  time  of  rendering  judgment  for  damag- 
es, *  *  *  if  the  damages  awarded  be  then 
paid,  or  upon  their  payment.  If  not  paid  at 
the  time  of  rendering  such  Judgment,  the  court 
*   *   *   ahall  also  enter  a  Judgment  *   •  * 


of  appropriation  of  the  land"  condemned, 
"thereby  vesting  the  legal  title  to  the  same  In 
the  corporation  seeUng  to  appropriate  sudi 
land."  Section  929  provides  that,  upon  the  en- 
try of  judgment,  the  condemnor  may  pay  the 
damages  assessed  and  costs  by  depositing  the 
same  with  the  clerk  of  the  superior  court,  and 
that,  upon  such  payment  Into  court,  the  con- 
demnor shall  be  discharged  from  liability  for 
the  land,  unless  upon  appeal  a  lareer  amount 
of  damages  be  recovered,  provided  that,  in  case 
of  appeal  to  the  Supreme  Court,  the  money 
paid  into  the  superior  court  shall  remain  in  its 
fiustody  until  final  determination  in  the  Su- 
preme Court  Section  931  provides  that  the 
BPE>eal  sliall  bring  before  the  Supreme  Court 
the  propriety  and  justice  of  the  amount  of  the 
damages,  and  section  932  provides  that  the 
construction  of  any  railway,  surface  tram- 
way, etc.,  shall  not  be  delayed  by  the  prose- 
cution of  the  appeal  of-any  party  to  condemna- 
tion proceedings,  provided  that  ttie  corpora- 
tion execute  a  bond  conditioned  that  the  per- 
sons executing  the  same  shall  pay  whatever 
amount  may  be  required  by  vie  judgment 
Held,  that  the  title  which  vested  In  the  con- 
demnor npon  payment  of  the  money  Into  court 
and  the  procuring  of  a  decree  of  approvriatloa 
was  not  divested  by  an  appeal  from  the  award 
to  the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  |i  630-686;  Dec.  Dig.  | 


2.  BiinmiT  Domain  (S  246*)— Abandohmskt 
or  Pbockbdinos. 

In  the  absence  of  statute,  the  effect  of  con- 
demnatioo  proceedings  is  simply  to  fix  the  price 
for  which  ue  condemnor  can  nave  the  proper- 
ty, and  the  proceedings  may  be  abandoned, 
even  after  judgment  ox  appropriation,  without 
incurring  any  liability  to  pay  the  damages 
awarded. 

LEd.  Note.— For  other  cases,  see  Eminent 
Domain,  Gent  IMg.  i|  647-667;  Dec  Dig.  i 
246.*] 

8.  Bmikkkt  DouAin  (1  246*)— AsANnoNHiNi 
or  Pboceedihos. 

la  view  of  Rem.  &  Bal.  Code,  |  929,  pro- 
vltfing  tbat,  in  cases  of  appeal  in  condemnation 
proceediniM,  the  amount  luid  Into  the  superior 
court  shaJi  remsin  in  that  court  until  final  de- 
termination of  the  anieal,  the  payment  of  mon- 
ey into  court  suspends  the  right  to  abandon 
the  proceedings  pending  appeal,  so  that  an  at- 
tempted withdiawal  of  the  money  in  violation 
of  the  statute  could  not  operate  as  an  aban- 
donment 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  f§  647-667;  Dec.  Dig.  | 
246.*] 

4.  Eminent  Domain  (|  263*)— Appcai^Bi- 

TBBSAL— PBOCBEDINOS  OH  BBTBIAXn 

The  retrial  of  a  case  In  condemnation  pro- 
ceedings, upon  remand  after  reversal  on  an  ap- 
peal involving  the  propriety  and  justice  of  the 
amount  of  damages,  is  confined  to  that  same 
issue,  though  the  retrial  is  de  novo. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  1  687;  Dec.  Dig.  {  263.*] 

Department  2.  Appeal  from-  Superior 
Court,  Spokane  Coon^;  Henry  Lb  Kennan, 

Judge. 

Action  by  the  North  Coast  Railroad  Com- 
pany against  Jesse  Gentry  and  wife.  On 
plalntltTs  motion  an  order  was  entered  re- 
quiring defendants  to  pay  into  court  a  sum 
sufficient  to  liquidate  taxes  npon  property 
condemned  by  plalntlfF,  From  this  order  de- 
fendants appeal.    Order  reversed. 


•For  otbsr  esses  ses  same  topic  and  section  NUMBER  la  Dec.  Dig.  *  Am.  Dig.  Key-No.  Serin  *  Rep'r  Indsxas 
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Merritt,  Oswald  &  Merrltt,  of  Spokane,  for 
appellants.  W.  W.  Cotton,  of  Portland,  Or., 
and  Hamblen  ft  Gilbert,  of  Spokane^  for  re- 
spondent 

ELLIS,  3.  The  respondent  commenced  this 
action  on  December  23,  1908,  to  condemn 
certain  real  estate  situated  In  the  dtr  of 
Spokane,  the  legal  title  to  which  was  at  that 
time  in  the  Northwestern  &.  Padflc  Hypo- 
theek  Bank.  The  appellants  held  a  contract 
to  purchase  the  property,  upon  which  there 
was  a  balance  owing  to  the  bank.  The  or- 
der of  public  use  and  necessity  was  regular- 
ly  entered,  and  in  March,  1909,  the  cause  was 
tried  to  a  Jury,  which  returned  a  verdict 
assessing  the  damages  at  ^,000.  Thereup- 
on the  respondent  paid  to  the  clerk  of  the 
court  the  sum  of  $85,111.06,  covering  the 
award  and  costo,  and  procured  the  entry  of 
a  decree  and  Judgment  for  the  amount  of  the 
verdict  and  9111.05  posts,  and  decre^ng  that 
the  land  described  "be,  and  the  same  is 
hereby,  appropriated  to  the  use  of  the  pe- 
titioner, the  North  Coast  Railroad  Company, 
a  corporation,  and  the  legal  title  is  hereby 
vested  In  said  corporation."  The  appellants 
here,  as  defendants  In  the  original  aation, 
appealed  from  the  award  made  In  the  orig- 
inal decree.  This  court  reversed  that  Judg- 
ment and  remanded  the  cause  for  a  new  trial 
upon  the  issue  of  damages.  North  Coast 
Railroad  Company  v.  Gentry,  68  Wash.  82, 
107  Pac.  1060.  After  the  appellants  had  giv- 
en notice  of  that  appeal,  the  respondent  with- 
drew the  amount  so  deposited,  less  the  costs. 
There  is  nothing  In  the  record  to  Indicate 
that  the  appellants  had  notice  of,  knew  of, 
or  In  any  manner  acquiesced  in  the  with- 
drawal of  this  meney  from  the  registry  of  the 
court  Pending  that  appeal,  the  appellants 
completed  payment  for  the  land  and  receiv- 
ed a  deed  from  the  bank,  so  that  the  ap- 
pellants alone  are  now  interested:  Pending 
that  appeal,  the  respondent  did  not  enter  In- 
to any  bond  to  obtain  possesion  of  the  j>rop- 
erty  as  provided  by  Rem.  &  Bal.  Code,  S  932, 
and  during  that  appeal,  and  until  the  enter- 
ing of  a  second  Judgment  the  appellants,  so 
t&t  as  the  record  shows,  remained  In  pos- 
session of  the  property.  In  October,  1910, 
a  second  trial  was  had  on  the  Issue  of  dam- 
ages,  in  which  the  jury  assessed  the  dam- 
ages at  990,868.76.  A  Judgment  and  final 
decree  of  condemnation  was  entered  on  No- 
vember 18,  1910,  and  on  the  same  day  the 
full  amount  of  that  Judgment  and  costs, 
amovntlng  to  997,192.25,  was  paid  Into  court 
by  the  respondent  and  was  by  the  clerk  of 
court  paid  over  to  the  appellants'  attorneys; 
and  the  second  Judgment  was  satisfied  of 
record.  Between  the  first  and  second  trials 
general  taxes  for  the  year  1909  accrued  and 
became  a  lien  against  the  proi>erty  In  the 
sum  of  9597.72,  with  interest  thereon  at  the 
rate  of  15  per  cent  per  annum  from  June 
1,  19ia  On  May  26,  1911,  reqwndent  filed 
a  xtetltton  setting  up  the  foregoing  facts,  ex- 


cept that  it  made  no  r^erence  to  the  first 
trial  or  the  payment  of  the  amount  of  the 
Judgment  therein  to  the  clerk,  nor  its  with- 
drawal by  the  respondent  The  petition 
prayed  for  an  order  requiring  the  appellants 
to  answer  and  show  cause  why  they  should 
not  be  required  to  pay  into  the  registry  of 
the  court  a  sum  sufficient  to  liquidate  these 
taxes,  and  that  upon  final  hearing  an  order 
be  made  to  that  eEFect  and  for  general  re- 
lief. The  appellants  appeared  and  filed  an 
affidavit  setting  forth  the  facts  substantially 
as  above  stated,  which  affidavit  was  not  con- 
troverted by  the  respondent  A  bearing  was 
had  upon  the  petition  and  affidavit  and  the 
court  on  December  7,  1911,  entered  an  order 
requiring  the  appellants  to  pay  the  clerk  the 
sum  of  9697.72,  with  Interest  from  June  1, 
1910,  at  the  rate  of  16  per  cent  This  appeal 
is  trom  that  order. 

'  Both  parties  concede  that  the  taxes  must 
be  paid  by  the  party  in  whom  the  title  was 
when  the  Hen  of  the  taxes  attached.  The 
appellants  contend  that  the  first  decree  of 
appropriation  vested  the  legal  title  of  the 
real  estate  in  the  respondent  for  corporate 
purposes;  that  by  the  appeal  the  propriety 
and  Justness  of  the  amount  of  damages  was 
the  sole  question  In  Issue;  that  respondent 
had  no  right  to  withdraw  the  money  paid  to 
the  clerk;  and  that  Ite  withdrawal  in  no 
manner  divested  the  title  acquired  by  the  first 
decree.  The  respondent  makes  the  countei 
contention  that  the  cond^unation  could  have 
been  abandoned  at  any  time  prior  to  the 
entry  of  the  last  Judgment  and  payment  of 
damages  thereby  awarded  to  the  parties  en- 
titled thereto,  and  that  therefore  no  title 
passed  by  the  first  decree  of  appropriation. 

[1]  The  exact  question  here  presented  has 
never  been  det^mlned  by  this  court  It  must 
be  solved  by  reference  to  the  statute  govern- 
ing the  exercise  of  the  right  of  eminent  do- 
main. That  statute  (we  cite  Rem.  &  BaL 
Code  by  section  number),  so  far  as  here  ma- 
terial. Is  as  follows: 

"Sec.  927.  At  the  time  of  renderli^  Judg- 
ment for  damages,  whether  upon  default  or 
trial,  U  the  damages  awarded  be  then  paid, 
or  upon  their  payment  if  not  paid  at  the 
time  of  rendering  such  Judgment,  the  court 
or  Judge  thereof,  shall  also  enter  a  Judgment 
or  decree  of  appropriation  of  the  land,  real 
estate,  premises,  right  of  way,  or  other  prop- 
erty sought  to  be  appropriated,  thereby  vest- 
ing the  legal  title  to  the  same  in  the  corpo- 
ration seeking  to  appropriate  each  land,  real 
estate,  premises,  right  of  way,  or  other  prop- 
erty for  corporate  purposes." 

Section  929,  after  providing  upon  the  entry 
of  the  Judgment  the  condemnor  may  pay  the 
damages  assessed  and  costs  by  depositing 
the  same  with  the  clerk  of  the  superior  court 
to  be  paid  out  under  the  direction  of  the 
:  court  or  Judge  thereof,  and  declaring  that 
upon  such  payment  Into  court  the  condemnor 
shall  be  relieved  and  dlschai^ed  froib  all 
liability  for  the  land  or  pnq^ty  takoo,  un- 
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less  npon  appeal  a  Iaif;er  amonnt  of  damages 
be  recovered,  contliiues:  "And  In  that  case, 
only  for  the  amomit  In  excess  of  the  sum  paid 
Into  said  court,  and  the  costs  of  appeal: 
Provided,  that  In  case  of  an  appeal  to  the 
Supreme  Court  of  the  state  by  any  party  to 
the  proceedings,  the  money  so  paid  Into  the 
superior  court  by  8U(di  corporation  as  afore- 
said shall  rembln  In  the  custody  of  such  court 
until  the  final  determination  of  the  pro- 
ceedings by  the  said  Supreme  Court" 

Section  031  gives  a  right  of  appeal  from 
the  judgment  for  damages,  declares  that 
"such  appeal  shall  bring  before  the  Supreme 
Court  the  propriety  and  justness  of  the 
amount  of  damages,"  and  provides  that  no 
bond  shall  be  required  of  the  person  interest- 
ed In  the  property  sought  to  be  appropriated, 
but  that,  if  the  condemnor  Is  appellant.  It 
shall  give  a  bond  like  that  prescribed  In  the 
following  section. 

The  next  section  is  as  follows:  "Sec.  932. 
The  construction  of  any  railway  surface 
tramway,  elevated  cable  tramway,  or  canal, 
or  the  prosecution  of  any  works  or  improve- 
ments by  any  corporation  as  aforesaid  shall 
not  be  hindered,  delayed  or  prevented  by  the 
prosecution  of  the  appeal  of  any  party  to  the 
proceedings:  Provided,  the  corporation  afore- 
said shall  execute  and  file  with  the  clerk  of 
the  court  In  which  the  appeal  is  pending  a 
bond  to  be  approved  by  said  clerk,  with  suf- 
ficient sureties,  conditioned  that  the  persons 
executing  the  same  shall  pay  whatever 
amount  may  be  required  by  the  judgment  of 
the  court  therein,  and  abide  any  rule  or  or- 
der of  the  court  in  relation  to  the  matter  In 
controversy." 

The  respondent  paid  into  court  the  amount 
of  the  original  judgment  and  costs  and  pro- 
cured a  decree  of  appropriation.  Under  the 
positive  terms  of  the  statute  (section  027),  It 
thereby  became  vested  with  the  legal  title 
for  its  corporate  purposes.  The  language 
can  mean  nothing  else.  It  is  too  plain  for 
construction.  The  appeal  from  the  award 
did  not  ipso  facto  divest  that  title,  since  un- 
der section  929  the  money  paid  Into  court 
could  not  be  withdrawn  pending  the  appeal, 
and  under  section  931  the  only  thing  review- 
able upon  tbe  appeal  was  tbe  propriety  and 
Justness  of  the  amount  of  damages.  Neither 
of  these  sections  Implies  a  divesting  of  the  ti- 
tle, but  rather  the  converse,  since  by  the  first 
the  money  paid  is  retained  for  distribution, 
and  by  the  second  the  condemnor  Is  reliev- 
ed from  further  liability  to  the  condemnee 
on  account  of  the  property,  except  for  any 
increase  of  damages  recovered  by  reason  of 
the  appeal  and  the  costs.  That  the  title  is 
not  divested  by  the  appeal  Is  made  plain  by 
the  next  section  which  we  have  quoted  in 
full.  Section  932.  By  giving  the  bond  Uiere- 
In  required  conditioned  for  the  payment  of 
any  Judgment  rendered  In  the  appellate 
court,  or  any  order  of  that  court  in  rela- 
tion to  the  matter  in  controversy,  the  con- 
demnor may  take  possession  of  the  property 


and  use  it  for  corporate  purposes  pending 
the  api>eal.  There  Is  no  Intimation  that  this 
bond  vests  the  title.  It  merely  makes  tbe 
title,  already  vested  by  the  decree  of  appro- 
priation and  payment  in  compliance  with 
section  927,  available  In  possession.  Where 
the  appeal  is  by  the  condemnee  and  posses- 
sion is  not  taken  by  the  condemnor  under 
its  title,  the  possession  by  the  condemnee,  so 
long  as  the  money  paid  remains  In  court,  is 
sufficient  security  for  tbe  payment  of  any 
added  recovery  or  the  performance  of  any  or- 
der In  his  favor  resulting  from  tbe  appeal. 
It  is  plain,  therefore,  that  tbe  title  which 
vested  In  the  respondent  by  the  original  de- 
cree of  appropriation  and  payment  of  the 
original  award  could  be  divested.  If  at  all, 
in  the  al>sence  of  a  reconveyance,  only  by  an 
abandonment  of  the  condemnation. 

[2]  The  general  rule  as  to  the  right  of 
abandonment,  in  tbe  absence  of  statutory  ob- 
stacles, is  unquestionably  that  stated  in  Lew- 
Is  on  Eminent  Domain  (3d  Ed.)  |  955,  as  fol- 
lows :  "The  weight  of  authority  undoubtedly 
is  that.  In  tbe  absence  of  statutory  provisions 
on  the  question,  the  effect  of  proceedings  for 
condemnation  Is  simply  to  fix  tbe  price  at 
which  the  party  condemning  can  take  the 
property  sought,  and  that  even  after  con- 
firmation or  Judgment  the  purpose  of  taking 
the  property  may  be  abandoned  without  in- 
curring any  liability  to  pay  the  damages 
awarded."  Our  statute  does  not  in  express 
terms  define  or  fix  the  limits  of  the  right  of 
abandonment,  but  in  tbe  main  leaves  tbe 
question  open  to  be  decided  upon  general 
principles.  There  is,  however,  one  provision 
of  tbe  statute  which  by  necessary  impUca: 
tlon  limits  the  rt^t  of  abandonment. 

[S]  Sectlm  029  provides  that  In  case  of 
appeal  the  money  which  liaa  been  paid  into 
the  superior  court  shall  reumin  in  eouit  un- 
til final  determination  of  tbe  appeal.  The 
plain  inference  la  that  tbe  payment  of  the 
money  suspends  the  right  of  abandonment 
paidli«  the  appeal  Tbe  nspondent'a  with- 
drawal of  tbe  money  was  in  direct  vtolatlon 
of  the  terms  of  this  section.  It  did  not  and 
could  not  operate  as  an  abandonm«it.  The 
money  remains  in  court  as  earnest  that  the 
condemnation  will  not  be  abandoned  pending 
tbe  appeal.  By  Iti  deposit  there  was  an  elec- 
tion to  take  and  retain,  pending  the  appeal, 
the  title  vested  by  the  terms  of  section  927. 
Under  a  similar  provision  in  a  statute  of  Ne- 
braska, which  did  not  undertake  to  declare 
when  rights  should  become  vested,  as  ours 
does,  the  Supreme  Court  of  that  state  held 
that  a  condemning  railroad  company  could 
not,  after  an  appeal  to  the  district  court 
and  judgment  upon  an  award  of  the  commis- 
sioner appointed  to  assess  the  damages, 
abandon  the  location  and  avoid  payment 
Drath  v.  Burlington,  etc.,  R.  R.  Co.,  15  Neb. 
367,  18  N.  W.  717.  If  in  tbe  case  before  us 
on  the  original  appeal  there  had  been  an  af- 
firmance of  the  original  Judgment  for  daaug- 
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the  right  of  abandonment  bo  mispended 
by  payment  of  tbe  award  into  conrt  wonld 
hare  been  forerer  lost  and  the  respondent's 
title  would  haTe  related  to  the  date  of  the 
original  judgment  and  decree  of  appropria- 
tion, not  to  the  date  of  affirmance.  Without 
doubt  the  respondent  would  have  thw  takeo 
the  land  subject  to  the  taxes  which  accrued 
pending  the  appeal.  In  such  a  case  It  would 
be  absnid  to  say  that  It  could  charge  these 
taxes  against  the  appellants,  or  against  the 
fund  m  court  z^esentlng  the  value  of  the 
land,  mer^  because  it  did  not  see  fit  to  take 
poesesslon  and  give  the  statutory  bond  to 
pay  any  additional  damages  ttiat  might  tiave 
beoi  awarded  by  reason  of  the  appeal.  It 
may  be  that  the  respondent,  on  reversal  of 
the  original  Judgment,  might  have  abandoned 
the  condemnaUon  and  then  withdrawn  the 
money  paid,  less  the  costs,  without  entering 
upon  a  new  trial  to  assess  the  damages,  and 
It  may  be  tha^  evra  after  mtering  upon  a 
new  bial  and  the  rendition  of  an  increased 
award  thor^  it  might  sttU  have  abandoned 
the  proceedings,  withdrawn  the  original  pay- 
ment, and  refused  to  pay  the  addlUonal 
award,  slnoe  the  statutory  inhiUtlon  against 
such  withdrawal  is  only  poiding  the  appeal. 
And  again  it  may  be  that;  by  pursuing  either 
of  these  courses,  the  respondoat  could  have 
divested  itself  of  the  title  and  burdens  of 
ownership.  But  It  Is  not  necessary  to  de- 
cide, and  we  do  not  dedde,  tfther  of  these 
questions,  since  the  respondent  did  neither 
of  these  things.  On  the  contrary,  it  entered 
upon  the  new  trial;  it  paid  the  additional 
award;  it  did  not  attempt  to  abandon  the 
proceeding.  It  cannot  now  claim  that  the 
legal  title  which  became  vested  in  it  by  the 
first  decree  of  appropriation  and  payment  of 
the  first  award,  as  declared  by  the  statute, 
was  ever  divested  by  a  potential  right  of 
abandonment  which  wns  never  asserted.  The 
«ntry  of  a  second  decree  of  appropriation 
was  an  Idle  thing.  The  title  had  vested  by 
the  first  decree.  The  only  Issue  involved  in 
the  appeal  was  "the  propriety  and  Justness 
of  the  amount  of  damages."  The  cause  was 
remanded  for  a  retrial  of  that  simple  issue. 

[4]  While  the  retrial  is  a  trial  de  novo,  it 
is  confined  to  that  single  issue.  Meanwhile, 
filing  a  bond,  the  appellants,  though  divest- 
ed of  the  legal  title,  retained  possession  as 
security  for  any  added  award. 

The  cases  cited  by  the  respondent  are  not 
pertinent  In  Seavey  v.  Seattle,  17  Wash. 
361,  40  Pac.  517,  the  appeal  was  by  the  city 
from  a  Judgment  entered  at  the  instance  of 
the  landowner.  The  award  could  only  be 
paid  by  assessments  against  the  property 
benefited.  No  money  had  been  paid  into 
court  No  title  was  vested  in  the  city.  There 
bad  been  an  actual  abandonment  of  the  con- 
demnation. In  Port  Augeles  Pac.  R.  Co.  v. 
Cook^  38  Wash.  IM,  80  Pac  305,  no  money 
was  [Mid  into  court;  no  decree  of  appropri- 


ation bad  been  entered ;  no  title  had  vested 
In  the  condemnor.  That  there  bad  been  an 
actual  abandonment  was  not  controverted. 
In  North  Coast  Ry.  Co.  v.  Hess.  66  Wash. 
33S,  lOS  Pac.  853,  a  materialman's  lien  was 
filed  after  the  suit  in  condemnation  vras 
brought  The  lien  claimant  was  not  a  par^ 
to  the  proceeding.  The  materialman  had  con- 
tributed a  part  of  the  res  condemned.  His 
materials  bad  become  a  part  of  the  value  of 
the  entire  property  found  in  the  award. 
When  that  award  was  paid  into  court;  the 
lien  of  course  followed  the  fund.  Horeovw, 
and  the  distinction  is  vital  Iwth  in  law  and 
equity,  tbia  lien  in  equity  related  back  to  the 
furnishing  of  the  materials  and  antedated 
the  passing  of  title  1^  decree  of  appropria- 
tion and  payment  of  the  award.  The  deci- 
sion woirld  have  been  dilterent  had  the  ma- 
terials been  furnished  and  the  lien  filed  after 
tile  decree  of  apim>priation  and  payipenL 
Here  the  taxes  accrued  and  became  a  Mea 
almost  a  year  after  tlie  title  bad  passed. 
The  order  appealed  from  Is  reversed. 

MOTTNT,  imLERTON,  BIAIN,  and  MOB^ 
RIS,  JJ^  concur. 


HUNTLEY  v.  BO.\RD  OF  TRUSTEIES  OF  • 

OITY  OF  AUBURN  et  aL    (Sac.  2,017.) 
(Supreme  Conrt  of  Califomie.   April  12,  1918.) 

1.  Municipal  Cobpobatiokb  ({  074*)— Taxa- 
tion—Raising ASBESSUBNTS— JUBISDICnON. 

A  proper  Dotice  to  taxpayers  is  a  jurisdic- 
tional prerequisite  to  tbe  right  of  the  board  of 
trustees  of  a  city  sltUDg  as  a  board  of  equalisa- 
tion to  proceed  in  the  matter  of  tbe  raising  of 
assessments. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  2083-20Stl;  Dec. 
Dig.  i  974.  •] 

2.  Municipal  Cobforations  (i  974*) — Rais- 
iNo  Assessments— Notice— SumciBNcy. 

Where  the  trnstees  of  a  city  sitting  as  a 
board  of  equalisation,  under  an  ordinance  pro- 
viding for  the  raising  of  asaessmeDts  and  de- 
claring that  the  clerk  must  notify  all  persona 
interestod,  at  least  ten  days  before  the  action 
taken,  of  the  day  fixed  when  the  matter  would 
be  investigated,  attempted  to  raise  the  petition- 
er's assessment,  a  notice  to  the  petitioner  that 
the  assessment  of  bis  property  had  been  raised 
by  tlie  board  of  equalizatioQ,  which  would  be 
in  session  on  the  25th  of  the  month  to  adjust  all 
assessments  where  cause  was  sbown,  is  insuffi- 
cient to  support  tbe  action  of  the  board,  even 
though  the  assessment  was  not  raised  until  the 
day  fixed  in  the  notice  for  the  hearing  of  com- 
plaints and  the  minutes  of  the  board  showed 
tliat  it  was  intended  to  be  a  notice  to  show 
cause  why  the  assessments  should  not  be  raised, 
as  tbe  minutes  cannot  control  tbe  validity  of  tbe 
notice  which,  on  its  face,  states  that  the  action 
has  already  been  taken  without  giving  notice. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  H  2083-2080;  Dec 
Dig.  I  974.*] 

Shaw,  Angellotti,  and  Sloss,  JJ.,  dissenting. 

In  Bank.  Petition  by  L.  Huntley  to  re- 
view proceedings  by  tbe  Board  of  Trustees 
of  the  City  of  Auburn  and  others,  sitting 
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as  a  Board  of  Btioallzatlon.  A  Jndxment  de- 
nying the  writ  was  atUrmed  In  the  District 
Court  of  Appeal,  and  petitioner  sued  out 
a  writ  of  review.    Assessment  annulled. 

Meredith  &  Landis,  of  Sacramento,  for  pe- 
titioner. A.  G.  Lowell  and  W.  B.  Lardner, 
017  Atty^  both  of  Anbom,  for  respond- 
ents. 

HENSHAW,  J.  A  writ  of  review  was 
sued  out  in  the  District  Court  of  Appeal 
of  the  Third  Appellate  District,  under  wlilch 
writ  it  was  souglit  to  have  declared  null 
and  void  an  order  of  the  trustees  of  the 
city  of  Auburn,  a  municipality  of  the  aixth 
class,  sitting  as  a  board  of  equalization,  in- 
creasing the  assessment  of  real  property 
of  the  petitioner  over  ^d  above  tbe  valua- 
tion placed  thereon  by  the  assessor  of  the 
city.  From  the  decision  given  by  the  Court 
of  Appeal  a  bearing  before  this  court  was 
ordered. 

Admittedly  the  order  was  made  and  the 
assessment  of  petitioner's  property  was  In- 
creased 500  per  cent  over  and  above  tbe  as- 
sessment made  by  tbe  dty  assessor  to  the 
city's  board  of  equalization.  The  charter 
of  the  city  of  Auburn  Is  found  in  the  mu- 
nicipal corporation  act  St  1883,  p.  93.  By 
section  877  of  that  act  it  is  made  the  duty 
of  the  city  assessor  to  make  bis  assessment 
verify  his  list  under  oath,  and  deposit  It 
with  tbe  dty  clerk  on  or  before  the  first 
Monday  of  August  in  each  year.  In  the 
case  at  bar  the  verified  petition  asserts  tbat 
this  duty  was  performed  by  the  dty  asses- 
sor and  this  is  admitted.  By  section  872 
of  the  munldpal  corporation  act  it  Is  de- 
clared that  the  board  of  trustees,  sitting  as 
a  local  board  of  equalization,  "may  of  their 
own  motion  raise  any  assessment  upon  no- 
tice to  the  party  whose  assessment  is  to 
be  raised."  Ordinance  No.  6  of  the  dty  of 
Auburn  provides,  in  section  28,  as  follows: 
"During  the  session  of  the  board,  It  may  di- 
rect the  assessor  to  assess  any  taxable  prop- 
erty that  has  escaped  assessment ;  or  to  add 
to  tbe  amount,  number  or  quantity  of  prop- 
erty, when  a  false  or  incomplete  list  has 
been  rendered  and  to  make  and  enter  new 
assessments  (at  the  same  time  canceling  pre- 
vious entries)  when  any  assessment  made 
by  him  is  deemed  by  tbe  board  so  Incom- 
plete as  to  render  doubtful  the  collection 
of  the  tax.  But  the  clerk  must  notify  all 
persons  Interested  by  letter  deposited  In 
tbe  postoffice  or  express,  postpaid,  and  ad- 
dressed to  the  person  interested,  at  least 
ten  days  before  action  taken,  of  the  day 
fixed,  when  tbe  matter  will  be  investigat- 
ed." The  petition  also  charges  that  the 
board  of  trustees  of  tbe  dty  of  Auburn 
sitting  as  a  board  of  equalization  "did  on 
or  about  the  7tb  day  of  September,  1911, 
raise  or  attempt  to  raise  and  Increase  the 
said  valuation  placed  by  said  dty  assessor 
upon  said  property  of  the  said  petitioner." 
The  petition  further  arers  tbat  no  notice 
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was  given  of  tbs  Intent  or  proposal  of  tbe 
board  of  equalization  to  raise  the  assess- 
ment upon  petitioner's  property,  other  than 
a  notice  dated  September  11,  1911,  after  the 
assessment  bad  actually  been  raised,  whidi 
notice  was  addressed  to  petitioner,  deposited 
in  the  mall,  and  is  in  the  following  form: 
"Tbo  assessment  of  yonr  property  has  been 
raised  by  the  dty  board  of  equalization  as 
follows:  (Here  follows  description  of  prop- 
erty, amount  of  original  assessment  in  num- 
bers and  the  amount  to  wbidi  the  assess- 
ment has  been  raised  in  numbers.)  Tbe 
board  of  equalization  will  be  in  session  at 
e^ht  p.  m.,  September  26,  1911,  at  tba  dty 
oflices,  to  adjust  all  assessmeaita  where 
cause  is  shown.  By  order  ot  the  dty  tm^ 
tees,  L.  F.  Morgan,  City  deife,**  These  alle* 
gations  are  established. 

So  plain  Is  the  law  that  upon  these  undis- 
puted facts  there  would  seem  to  be  but  one 
solution  to  the  Inquiry,  namely,  that  tbe 
board  of  equalization  had  exceeded  its  pow- 
ers In  arbitrarily  Increasing  the  assessment 
upon  petitioner's  property  without  notice 
to  him  In  advance  of  their  proposed  action, 
as  required  by  section  872  of  tbe  municipal 
corporation  act  and  section  28  of  ordinance 
No.  6  of  the  city.  But  respondent  asks  this 
court  to  hold  that  this  increase  in  the  as- 
sessment amounted  to  nothing  more  than  an 
authorization  of  certain  changes  In  tbe  as- 
sessment as  originally  prepared  by  the  dty 
assessor  and  presented  to  the  board  of 
equalization;  that  by  these  changes  In  the 
assessment  roll  the  board  of  equalization  did 
not  on  the  7th  day  of  September,  as  declar- 
ed in  tbe  notice,  and  in  its  record,  increase 
the  assessment,  but  tbat  the  board  at  this 
time  merely  approved  tbe  changes  In  the 
assessment  roll  which  theretofore  it  had  au- 
thorized the  dty  assessor  to  make ;  that  tbe 
notice  above  quoted,  mailed  upon  Septem* 
ber  lltb,  stating  tbat  the  city  board  of 
equalization  had  raised  the  assessment  on- 
the  property,  Is  to  be  construed  as  a  notl- 
flcation  merely  tbat  the  board  proposed  to 
raise  the  assessment  and  would  hear  evi- 
dence upon  tbe  matter  pro  and  con  on  Sep- 
tember 25,  1911. 

From  the  record,  it  is  argued,  it  appears 
that  in  fact  the  hoard  did  not  raise  the  as- 
sessment upon  September  7th,  as  tbe  notice 
to  this  petitioner  declares  was  done,  hut 
did  fix  a  time  for  a  future  meeting  "in  or- 
der," so  runs  the  record,  "to  give  all  tbe 
above  taxpayers  a  chance  to  show  cause, 
why  their  assessment  should  not  be  raised 
to  the  figures  given" ;  that  further,  by  the 
record  it  Is  disclosed  that  upon  the  days 
appointed  certain  taxpayers  (though  not  this 
petitioner)  did  appear;  and  that,  finally,  at 
the  conclusion  of  the  meeting  on  September 
26th,  the  day  on  which  the  petitioner  bad 
been  Invited  to  appear  and  show  cause,  and 
after  all  tbe  taxpayers  who  had  appeared 
had  been  heard,  a  motion  was  carried  that 
"tbe  assessments  be  fixed  by  tbe  board  u 
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adopted  at  aald  meetlnga."  And,  finally,  up- 
on October  Otii,  Oie  record  fltaows  that  a 
^notion  was  made  and  carried  "tbat  the 
assessed  Taluatlons  be  acc^;>ted  as  they  now 
stood  after  the  diuses  made  by  the  board." 
From  aU  this,  as  has  been  said,  It  is  argaed 
that  this  court  shoidd  bold  that  tlie  assess- 
ments were  not  in  fact  raised  vntU  after 
notice  and  an  onwrtnnity  of  hearing  given 
to  petitions.  But  all  these  referencea  to 
the  record  of  the  board  beg  the  whole  and 
sole  Question  In  the  case.  That  qnestton 
Is:  Was  the  notice  given  to  Ibis  petitioner 
sufficient  in  lawY 

[1]  'nat  a  prefer  notice  is  a  Jnrlsdictlou- 
al  prerequisite  to  the  xii^t  of  the  1)oard  of 
eqaallzatlOD  to  proceed  at  all  in  the  matter 
of  the  raising  of  aiseeaments  is  well  estab- 
lished. Allison  R.  M.  Ca  T.  Conn^  <^  Ne- 
vada, IM  Cal.  im.  37  Pac  875;  Farmers*, 
eta.  Bank  v.  Board  of  DiualiEatlon,  8T  OaL 
82S,  82  Pac.  812. 

it]  It  Is  wandering  tut  away  from  the 
question  to  axgae  that  ttte  minutes  thus  stiow 
that  the  board  had  not  In  fact  raised  the 
asaessmoit,  bat  mer^  contemplated  making 
such  raises  after  notice.  These  minutes  in- 
dicated nothing  to  this  petitioner,  who  knew 
nothing  of  them,  and  was  not  charged  with 
any  notice  or  knowle^  of  them.  His  rights, 
we  repeat,  are  to  be  measured  sol^  by  the 
sufficiency  of  the  notice  which  was  sent  to 
him,  and  under  that  notice,  and  as  the' first 
and  controlling  de<4aratIon  of  that  notice, 
he  was  told,  not  that  the  board  cont^plated 
raising  the  assessment,  but  that  the  assess- 
ment had  already  been  raised.  To  say  that 
the  subsequent  declaration,  to  the  effect  that 
the  board  would  give  him  an  opportnnlty  to 
show  cause  why  the  "raise"  should  not  again 
be  "lowered,"  forced  this  petitioner  to  con- 
strue the  notice  as  declaring  that  the  assess- 
ment had  not  been  raised,  but  might  be  If 
he  did  not  show  cause  to  the  contrary,  does 
plain  violence  to  the  plain  meaning  of  plain 
language.  If  a  court,  without  obtaining  Ju- 
risdiction of  the  person  of  a  defendant— even 
a  Justice's  court  where  liberality  in  plead- 
ings Is  Indulged — should  notlt^  him  that 
Judgment  had  been  rendered  against  him, 
but  that  upon  a  certain  day  he  mlg^t  ap- 
pear and  show  cause  why  the  Judgment 
should  not  be  vacated,  we  would  have  this 
very  matter  presented  by  a  parallel  which 
would  be  unimpeachable.  Would  any  one 
say  he  would  be  obliged  to  pay  any  atten- 
tion to  such  a  notice,  or  that  it  could  be  dis- 
torted to  mean  that  if  he  did  not  appear  a 
-  Judgment  would  be  entered  against  him,  or 
that  he  could  be  charged  with  notice  of  what 
the  justice's  docket  actually  did  contain? 

It  is  further  argued  that  mere  Informal- 
ities in  the  record  of  the  proceedings  for  as- 
sessment of  taxes  "if  the  Jurisdiction  or  pow- 
er exists"  are  not  sufficient  to  invalidate 
than.  a%la  Is  very  true.  But  this  attack 
foet  not  to  an  Informality  in  the  record  nt 


the  proceedings  as  was  the  case  in  the  au- 
thorities cited,  but  it  goes  to  the  very  Juris- 
diction of  the  board  to  do  the  thing;  Its 
Jurisdiction  to  raise  the  assessment  being  en- 
tlreay  dependent  in  law  upon  a  timely  and 
proper  notice  of  the  board's  Intent  so  to  do. 
Thus  in  La,  Orange,  etc.,  v.  Ghrter,  142  Oal. 
662,  76  Paa  241,  the  notice  was  given  and 
properly  gir&x,  and  waa  a  notice  **to  show 
cause  why  bis  assessment  upon  particular 
property  described  should  not  be  raised  from 
the  assessment  stated  to  a  much  larger  sum 
apedfled,  due  notice  of  the  hearing  of  which 
was  given.*'  The  attack  there  made  was 
not  upon  the  notice,  but  It  was  uptm  the 
suffldency  ct  the  record  In  the  minutes  after 
notice  and  hearing,  and  the  holding  was 
sbnxdy  that  the  impwfeetion  in  the  order 
entered  upon  the  minutes  was  not  fittel  to 
the  action  of  the  board  In  ralsli«  the  assesa- 
ment. 

In  Savings  ft  Loan  Society  v.  San  Fran- 
cisco, 146  CaL  679,  80  Pac  1086,  there  was 
once  more  no  question  of  the  sufltelency  of 
tiw  notice.  There  the  party  had  been  cited 
before  the  board  of  eqiulizatlon  by  a  timely 
and  proper  notice  to  show  cause  why  its  as- 
sessment should  not  be  Increased.  The  plain- 
tiff was  before  the  board,  and  tiie  proposed 
changes  In  the  assessment  were  submitted  to 
it,  and  it  failed  to  show  cause  why  the 
amended  assessment  should  not  be  adopted 
and  Its  assessment  thereby  increased.  There 
the  tax^yer  bad  received  the  notice,  had 
appeared,  and  the  question  which  this  court 
considered  and  decided  was  whether,  having 
so  received  Its  notice  and  having  so  appearcKli 
the  diangee  which  the  board  made  were 
Justified.  The  same  is  true  of  Farmers',  etc.. 
Bank  v.  Board  of  Equalization,  97  Cal.  826. 32 
Pac.  312.  The  notice  In  that  case,  addressed 
to  the  plaintiff,  waa  as  follows:  "You  are 
hereby  notified  to  appear  before  the  board  of 
equalization  of  the  city  of  Los  Angeles  on 
Wednesday,  the  twelfth  day  of  August,  1891, 
at  ten  o'clock  a.  m.,  In  the  council  chamber 
in  the  dty  hall,  and  show  cause  why  your 
assessment  on  solvent  credits  should  not  be 
increased  from  $2,774  to  1276,000." 

To  work  out  from  these  cases,  and  the 
notices  set  forth  In  them,  a  Judldal  determi- 
nation that  the  notice  here  given  shows  a 
compliance  with  the  law.  Involves  reasoning 
to  follow  which  we  confess  our  utter  ina- 
blUty. 

The  true  rule  governing  the  form  of  the  no- 
tice to  the  toxpayer  and  of  the  proceedings 
under  It  is  that  laid  down  in  Spring  Valley  W. 
Works  V.  Schottior,  62  CaL  103.  In  the  Spring 
Valley  Case  the  notice  was  attacked  for  the 
shortness  of  time  allowed  the  property  owner 
In  which  to  appear  In  response  to  It'  In  Al- 
lison, etc,  V.  Nevada.  County,  104  Oal.  161,  87 
Pac.  87S,  the  notice  was  in  the  following 
form :  *'A.  B.  Davis,  owner  of  the  Allison 
Randk  mln^  in  Orass  Valley  township,  Is 
hweby  cited  to  appear  and  show  cause  wby 
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the  aueflsment  on  said  mine  should  not  be 
raised  from  $12,000  to  925,000."  The  argu- 
ment was  made  that  the  notice  was  not  giv- 
en to  the  proper  person,  as  It  was  not  shown 
by  the  record  of  the  board  that  Darls,  who 
appeared  In  response  to  the  motion,  was  In 
fact  the  owner  of  the  mine.  Bnt  In  answer- 
ing this  It  Is  said  that  UberaUty  is  aUowed 
to  boards  of  equalization  in  the  keeping  of 
tbtir  records  and  mlnntes,  and  they  may 
have  taken  proof  aliunde  that  Davis  was  the 
president,  secretary,  or  managing  agent  of 
the  owner  and  appeared  on  the  owner's  be- 
half. Then  is  quoted  the  language  of  Spring 
Valley  W.  Works  t.  Schottler,  supra,  as  fol- 
lows: "In  our  opinion  (as  Intimated  In  Pat- 
ten T.  Green,  13  Cat.  330)  such  tribunals  as 
the  boards  of  supervisors  ought  not  to  be  h^d 
to  any  great  strictness  of  procedure  In  the 
matters  above  discussed  her^,  and  it,  under 
a  rule  or  an  ord»  of  such  boards,  a  part? 
has  notice  of  the  Intended  action  of  a  board 
of  supervisors  sitting  as  a  board  of  equaliza- 
tion, In  regard  to  the  assessment  of  his  prop- 
erty, In  time  to  have  a  full  and  fair  hearing 
during  the  sessions  of  the  board,  we  will 
bold  such  notice  to  be  sufficient,  unless  It 
aKwars  affirmatively  that  a  full  and  fair 
bearing  was  denied  him  by  the  action  of  the 
board."  It  thus  tppean  that  where  the 
question  of  notice  has  been  directly  under 
review  It  has  been  the  dedston  of  this  court : 
First,  that  the  nottoe  Is  Jorlsdictlontl  to  the 
right  of  the  board  to  proceed ;  second,  that 
it  most  be  a  notioe  "of  the  Intended  action 
of  the  board";  and.  tUrd,  that  In  the  ab- 
soice  of  a  controlling  statute  fixing  the  time 
of  notice  0te  property  owner  most  be  gkrea 
time  to  have  and  must  have  a  full  and  fair 
hearing. 

Again,  we  repeat  that  a  notice  to  a  prop- 
erty owner  that  t2ie  board  has,  In  advance  of 
noUce  to  him,  already  acted  and.  In  advance 
of  notioe  to  him,  has  already  raised  the  aa- 
aessment  upon  his  prop»ty,  la  not  a  permis- 
sible notice  under  our  law. 

Wherefore  It  follows  that  as  the  notice 
to  this  petitioner  was  Insnfflcioit  to  author^ 
Ize  the  board  of  equallzatltni  of  the  dty  of 
Auburn  to  Increase  petitioner's  assessment, 
the  Increase  of  the  assessment  Is  Invalid  and 
is  annnlled. 

We  concur:  BBATTT,  a  J.;  LORIGAN, 
J. ;  MELVIN,  J. 

SHAW,  J.  (dissenting).  X  dissent  from  the 
Judgment  annulling  the  order  for  increase  of 
the  petitioner's  assessment  The  claim  is 
that  the  Increase  was  made  by  the  board  of 
equalization  without  giving  him  any  notice 
thereof  as  required  by  section  872  of  the  mu- 
nicipal corporation  act  and  without  afford- 
ing him  any  bearing  on  the  question. 

Upon  the  dllng  of  the  petition  In  the  Dis- 
trict Court  of  AiH[>eal  an  order  was  made  for 
the  Issuance  <tf  an  altematlTe  writ  of  review. 
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requiring  the  respondents  to  diow  cause  on 
a  day  stated  why  the  alternative  writ  should 
not  be  made  final  The  reap6ndents  filed  in 
that  court  an  answer  to  the  application  and 
also  a  return  containing  a  copy  of  the  record 
of  the  proceedings  of  the  board  of  equaliza- 
tion which  are  sougbt  to  be  reviewed.  We 
cannot  take  the  failure  In  the  answer  to  the 
original  application  to  deny  averments  there- 
in as  an  admission  of  the  facts  not  denied. 
The  ai^llcation  and  answer  served  their  pur- 
pose when  they  resulted  In  the  making  of  a 
return  of  the  record  sought  to  be  reviewed. 
The  only  matters  we  can  consider  here  are 
the  record  Included  In  the  return,  and  such 
evidence  as  may  properly  be  Introduced  upon 
the  qn^tion  of  the  Jurisdiction  of  the  tribu- 
nal whose  proceedings  are  under  review. 
Hie  inquiry  Is  confined  to  the  question  of  Its 
Jurisdiction  and  power  to  act  In  the  matter. 
The.  evidence  to  be  considered  Is  the  evidence 
which  was  introduced  before  the  tribunal  In 
question,  and  such  evidence  should  be  includ- 
ed in  the  return  either  as  originally  ffied  or 
as  amended  under  the  order  of  the  reviewing 
court  The  rule  is  that,  where  the  record 
speaks,  its  statements  are  conclusive,  but  If 
It  Is  silent  on  any  point,  the  evidence  shown 
by  the  return  to  have  been  taken  by  such 
tribunal  on  the  subject  may  be  considered, 
but  evidence  dehors  the  record  is  not  admle- 
slble  to  contradict  It  These  propositions 
are  settled  by  the  following  decisions :  Peoida 
a.  rel.  Whitney  v.  Board,  14  GaL  fiOO;  Hoff- 
nuum  T.  Superior  Court,  79  CaL  476,  21  Vac 
862;  De  Pediorena  v.  Si^nlor  Gonrt,  80  CaL 
145,  22  Fic.  71;  Borchard  t.  Board,  144 
CaL  14,  77  Pac  708;  Los  Angeles  v.  Young, 
118  CaL  298,  00  Pac.  634,  62  Am.  8t  Bep. 
234;  Schwarz  v.  Superior  Court,  111  CaL  112, 
43  ^c.  680;  Bfi^olds  t.  County  Court,  47 
CaL  606:  Imperial  W.  Co.  t.  Board,  162  CaL 
22,  120  Pac.  780;  Boe  r.  Superior  Court,  60 
CaL  93;  4  Bncy.  of  Fl.  A  Pr.  277,  286;  6  Cya 
822. 

Tlie  board  met  as  a  board  of  equalization 
on  August  21,  1911.  Notice  of  that  meeting 
was  duly  given  by  a  general  notice  published 
in  a  newspaper.  On  that  day  the  board  In- 
structed the  assessor  and  tax  collector  to 
prepare  an  abstract  of  the  city  assessment 
roll  for  the  use  of  the  board.  Thereafter, 
the  board  adjourned  from  time  to  time  until 
September  7,  1911.  The  minutes  of  the  last^ 
named  date  otmtaln  the  following  statement: 
"The  following  raises  In  the  assessment  roll 
for  the  year  1011  were  approved  by  the 
board."  Th^  follows  a  list  giving  the  prop- 
erty assessed,  the  names  of  the  owners  re- 
spectively, the  amount  of  the  original  assess- 
ment, and  the  amount  of  the  raise,  naming 
about  200  taxpayers.  Tlie  minutes  then  pro- 
ceed as  follows:  "The  board  then  decided  to 
meet  at  8:00  p.  m.  Thursday,  Sept  21, 1»U; 
Friday,  Sept  22,  1911,  and  Monday,  Sept  26, 
1911,  In  order  to  give  all  the  above  taxpay«a 
a  chance  to  show  eauae  why  thtflr  asaeasmait 
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should  not  be  raised  to  the  figures  given. 
The  city  clerk  waa  Instructed  to  send  notices 
to  all  tbe  above-named  property  owners, 
f7howln£  the  amount  tbetr  respective  assess- 
ments were  raised  to  and  what  the  raise  was 
00.  The  derk  was  Instructed  to  divide  the 
cards  BO  that  about  an  equal  number  would 
be  instructed  to  appear  on  each  of  the  above 
mentioned  dates."  Thereupon  the  clerk  is- 
sued and  mailed  the  notices  to  the  petitioner 
as  follows:  "Notice  to  Taxpayers.  Auburn, 
California,  September  11,  1911.  The  assess- 
ment on  your  property  has  been  raised  by 
the  dty  board  of  equalization,  as  follows:  L. 
Huntley :  (Here  Is  Inserted  a  description  of 
the  lots,  the  amount  of  the  original  assess- 
ment of  eadk.lot^  and  the  amount  to  which 
each  was  raised.)  The  board  of  equalization 
win  be  in  session  at  8  p.  m..  Sept  25, at 
the  dty  offices  to  adjust  all  assessments  when 
cause  Is  ahown.  [SlgnecQ  L.  F.  M<ngan, 
City  dork.  By  wder  of  the  dty  tnuteea." 
The  petitions  did  not  appear  qd  September 
25,  1911,  or  at  all,  before  the  board  altbou^ 
it  is  conceded  Oiat  he  received  the  notice  in 
time  to  have  appeared  and  objected.  The 
board  beard  objections  from  aome  43  taxpay^ 
era  of  the  dty.  and,  after  several  adjourn- 
ments and  the  making  of  a  number  at  reduo- 
tlouB  In  proposed  "raises,"  the  bearings  were 
concluded  on  October  9tik.  at  wtaldi  time  the 
minutes  Show  that  tiw  following  occurred: 
"Trustee  Davis  moved  that  the  assessed  valu- 
ations be  accQited  as  they  now  stood  after 
the  changes  made  by  the  board.  Tbe  motion 
waa  seconded  by  Trustee  Fredom  and  car- 
ried unanimously." 

It  is  a  general  rule,  oven  in  tbe  absence  of 
a  statute,  that  mere  infbrmallties  in  tbe 
record  of  proceedings  for  Uie  assessment  of 
taxes,  If  the  Jurisdiction  or  power  exists, 
are  not  snffldent  to  Invalidate  them.  La 
Grange,  etc,  Co.  v.  Carter,  142  Cal.  662,  76 
Pac.  241.  Where  tbe  board  or  officier  has 
power  to  do  the  act,  the  language  in  which 
the  action  Is  recorded  will  not  be  construed 
strictly  for  the  purpose  of  holding  the  pro- 
ceedings Invalid.  The  court  should  endeavor 
by  a  view  of  the  entire  proceedings  to  ascer- 
tain to  a  common  certainty  what  was  done 
l>y  such  board,  and  if,  with  reasonable  cer- 
tainty, it  appears  that  it  was  acting  within 
its  powers  and  regularly  according  to  law, 
the  proceedings  will  not  be  invalidated  mere- 
ly because  the  words  used  to  describe  t])e 
acts  are  not  strictly  and  technically  correct, 
or  not  as  accurately  expressive  of  the  intent 
as  other  words  which  might  have  been  used 
if  the  orders  had  been  drawn  by  one  well 
rersed  in  the  use  of  language.  As  was  said 
Id  the  case  Just  dted.  If  the  courts  were  to 
adopt  a  strict  rule  of  construction,  with  re- 
s^pect  to  boards  of  equalization  and  other 
inferior  tribunals,  "and  hold  them  to  exact 
and  apt  expressions  framed  In  proper  legal 
terms  and  set  aside  all  acts  not  so  expressed, 
it  would  result  in  nullifying  most  of  tbe  acta 


of  such  boards."  In  .that  case  an  order  stat- 
ing that  the  assessment  of  the  company,  nam- 
ing it,  "stand  as  raised,"  hot  not  otherwise 
describing  the  property  or  stating  the  amount 
to  which  It  was  raised,  or  declaring  that  it 
was  raised,  was  held  sufficient,  when  ex- 
plained by  reference  to  a  preliminary  order 
to  show  cause,  in  wbldi  tbe  description  and 
proposed  increase  were  set  forth.  In  Savings 
&  Loan  Soc.  v.  San  Francisco,  146  Cal.  679, 
80  Pac  10S9,  it  was  said  that  a  notice  to  a 
taxpayer  to  show  cause  why  its  "assessment" 
should  not  be  Increased  was  sufficient  to  au- 
thorize the  board  to  add  other  property  there- 
to. In  Farmers,'  etc..  Bank  v.  Board,  97 
Cel.  322,  32  Paa  812,  a  notice  to  "show  cause 
why  your  assessment  on  solvent  credits 
should  not  be  increased  from  $2,774  to 
$275,000"  waa  held  to  authorize  tbe  addition 
of  oihex  property  to  the  assessment,  as  well 
as  an  Increase  of  the  valuation  of  that  al- 
ready listed. 

Measured  by  tbe  rules  established  by  these 
dedsions.  I  think  the  proceedings  of  the 
board  and  the  notice  given  abow  a  compliance 
with  the  provision  of  tbe  mniddpal  corpora- 
tion act  authorising  a  board  of  equalization 
to  raise  an  assessment  up<m  notice  to  the 
property  owner.  It  is  evidrat  from  the  entire 
record  that  the  "ralBes,"  so  called,  originally 
made  by  the  board,  were  not  intended  as  tbe 
final  action  of  tbe  board,  but  were  made 
provislonaUy  until  a  beartaig  could  be  bad, 
and  for  the  puipose  of  stating  the  amount  as 
a  pn^msal  to  tbe  taxpayer  which  he  could 
submit  to  or  uppeai  and  object  to.  as  he 
might  desire.  After  die  raises  were  approved 
by  the  board  on  September  7th,  It  proceeded 
to  ^  tbe  times  and  place  when  and  where 
tbe  taxpayers  were  to  be  given,  as  tbe 
minutes  state  "a  chance  to  show  cause  why 
their  assessments  should  not  be  raised  to 
the  figures  given."  Tbe  clerk  was  directed 
to  send  notices  accordingly.  This  plainly 
Indicates  that  the  "raises  "  previously  made 
were  not  then  finally  adopted  by  the  board, 
but  were  only  proposed  Increases  to  which 
the  taxpayers  should  have  an  oj^rtunlty  to 
object,  but  which  were  not  to  become  final, 
if  at  all,  until  after  any  objectlona  made 
should  be  duly  considered  and  either  allowed 
or  overruled.  There  can  be  no  doubt  that  the 
actual  proceedings  and  Intent  of  the  board 
were  In  all  respects  in  accordance  with  the 
statute. 

The  real  objection  Is  that  the  notice  sent 
to  the  req;»ective  property  owners  did  not 
sufficiently  Inform  them  of  the  facts.  But 
this  objection  disregards  the  aforesaid  rules 
applying  to  proceedings  of  this  character. 
The  notice  clearly  Informed  the  property 
owner  that  he  would  have  an  opportunity 
to  object  to  the  proposed  assessment  at  tbe 
time  and  place  stated.  While  the  opening 
clause  declares  that  the  assessment  "haa 
been  raised,"  tbe  coududing  clause  Informed 
bim  that  the  board  would  be  In  session  at 
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the  time  stated,  "to  adjust  all  assessments 
where  cause  Is  showD."  This  clearly  means 
that  he  would  hare  an  opportunity  to  then 
and  there  show  cause  why  the  assessment 
should  not  be  raised  to  the  figure  named, 
and  to  make  any  objection  which  he  might 
hare  to  make  thereto  and  that  the  same 
would  be  adjusted  after  hearing  and  consid- 
ering such  obJecti(His.  While  it  did  not  ex- 
pressly declare  that  the  Increase  was  only 
a  proposed  Increase,  it  did  not  declare  that 
it  was  final,  and  It  did  advise  lilm  that  be 
would  have  the  opportunity  to  be  heard  and 
give  evidence  to  prevent  his  ass^asment  from 
being  raised  to  the  figure  stated.  He  could 
not  reasonably  have  believed  otherwise.  In 
fact,  the  assessment  was  not  finally  approved 
until  after  the  time  when  he  might  have  ap- 
peared and  objected.  He  did  not  choose  to 
attend  at  the  time  specified  or  to  make  any 
showing.  The  notice  was  in  ample  time  to 
enable  him  to  appear  if  he  so.  desired  and 
was  sufficient  to  inform  him  that  he  might 
have  done  so.  Having  neglected  to  appear, 
I  think  the  sound  rule  is  that  he  should  be 
bound  by  the  order. 

The  objection  that  no  evidence  was  taken 
goes  to  the  proposition  that  the  board  did 
not  take  evidence  aside  from  the  knowledge 
of  its  members,  as  to  the  value  of  the  pro[>- 
erty.  This  Is  an  inquiry  Into  the  merits  of 
the  decision  upon  which  the  order  was  based 
and  not  as  to  the  Jurisdiction  therefor.  The 
rule  is  settled  that  in  certiorari  the  review- 
ing court  will  not  consider  the  merits  of  the 
Judgmrat  or  order  reviewed.  See  cases  first 
above  dted;  also,  Winter  t.  Fitzpatrlck,  85 
Cal.  Central  Pac.  B.  B.  v.  Placer  Coun- 
ty, 43  Cal.  367;  Qnlnchard  v.  Board,  118 
Gal.  668,  45  Pac.  866.  The  statute  empowers 
the  board  to  raise  assessments  "of  its  own 
motion,"  and  It  does  not  require  that  the 
evidence  of  value  shall  be  recited  In  its 
ordera.  In  Farmers'  Bank,  etc.  v.  Board, 
supra,  the  court  said  that,  where  thwe  Is 
Jurisdiction  of  the  person  and  aabject-matter, 
the  sufficiency  of  the  evidence  on  the  merits 
Is  not  open  to  question.  I  am  of  the  opinion 
that  tlie  record  shows  no  defect  Boffldeat  to 
Justify  a  Judgment  annnlUng  It 

W«  ooncar:  ANOEIXOTTI*  J.;  SLOSS,  J. 


TALLEUO  FBRRT  CO.  T.  SOLANO  AQUAT- 

10  CLUB.  (Sao.  2^) 
(Bopreme  Court  of  CaUfomia.   April  4,  191S. 
Rehearing  Denied  Hay  8,  1813.) 

1.  Appiat.  and  Ebbob  (I  920*)— ^Tehpobast 
Ihjurctioit  Peitdehtz  Utb— Bbview. 
The  court  on  appeal  from  an  order  grant- 
ing a  temporary  injuncdon  pendente  lite  must 
presume  that  toe  trial  court  accepted  in  sup- 
port of  the  Injunction,  tiie  facta  dedndble  from 
the  complaint  and  affidavits. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CeoL  Dig.  H  8714-Sm;  Dec.  Dig.  i 
920*1 


2.  MUNICIPAX.  GOBPOKATIOnS  (|  286*)— Febbt 
FKAJfCHIBK— POWKB  TO  QBAHT. 

The  of  Vallejo  has  authority  under  ita 
charter  to  grant  a  ferry  franchise  whose  ter- 
mini are  wubin  the  geographiml  limits  of  the 

city. 

[Ed.  Note.— For  other  cases,  see  Hunldpal 
CorporatlonB,  Cent  Dig.  i  767;  Dec.  Dig.  | 
286.*] 

3.  MtTRIOIPAi:.  OOBPORATIONS  (i  28S*)— Febbt 

Fbanchibk— PowEa  to  Gbant. 

The  lindtatlon  on  the  power  of  the  city  of 
Vallejo  to  grant  ferry  frencfaises  whose  ter- 
mini shall  be  within  the  limitB  of  th^  is 
not  vlf^ted  by  the  granting  of  a  ferry  freu* 
chise  across  a  navigable  stream  within  the  city 
limits  to  Mare  Island  within  the  geograpMctu 
limits  of  the  dty,  bat  acqoired  and  owned  by 
the  United  States,  with  the  consent  of  the 
state  of  California,  for  military  and  naval  pur- 

goses,  and  over  which  by  virtne  of  Const  17. 
.  ant  1,  I  8,  the  United  States  Is  exerdslng 
ezclnsive  Jurisdiction,  and  the  fact  that  the 
United  States  may  forbid  the  ferryboats  from 
landing  on  the  island  does  not  affect  the  valid- 
ity of  the  franchise,  but  only  goes  to  Its  value. 

[Ed.  Note. — For  other  eases,  see  Munidpal 
Corporations,  Cent  Dig.  |  767;  Dec  Dig.  | 
285.*] 

4.  FBBBZES  (I  16*)— FbAHCHZSB*— BZOLUSIVB- 

Msaa. 

An  exdnsive  franchise  within  the  limita- 
tion of  PoL  Code,  I  2863,  forbidding  the  erec- 
tion and  operaticm  of  a  second  ferry  within  one 
mile  above  or  below  a  regularly  established 
ferry  unless  public  convenience  renders  neces- 
sary a  second  ferry,  does  not  invade  private 
rights  nor  bestow  special  privileges,  nor  in- 
terfere with  the  free  right  w  navigation;  since 
ferries  are  established  primarily  for  the  con- 
venience of  the  people. 

[Ed.  Note.— For  other  cases,  see  Ferries, 
Cent  Dig.  M  8»-40;  Dec  Dig.  1 16.*] 

6.  Febbibb  (I  11*)— Fbanobi8E»— Pdweb  to 

Gbant. 

The  authority  to  grant  ferry  franchises  Is 
within  the  undelegated  powers  reserved  to  the 
states,  and  a  ferry  franchise  gt%nted  under  a 
state  statute  is  not  invalid  because  one  of  its 
termini  is  on  United  States  land  acquired  and 
used  with  the  consent  of  the  state  for  military 
and  nayal  parposes,  on  the  ground  that.  If  fer- 
ries are  to  be  operated  to  and  from  the  land 
of  the  United  States,  they  can  be  operated  only 
by  the  authority  of  the  United  States,  though 
the  United  States  has  the  power  to  move  its 
own  troops,  employes,  materials,  and  munitions 
when  and  howsoever  it  may  please,  and  may 
prohibit  landings  on  its  territory  set  adde  for 
military  and  oaval  purposes. 

[Ed.  Note.— For  other  cases,  see  Ferries, 
Oent  Dig.  Sf  11-17;  Dec  Dig.  S  U.*] 

6.  Febbub  (I  16*)— Fbanchzsss— Rktooabxjb 
Pebuit. 

Where  the  United  States  ovming  and  using 
land  for  military  and  naval  purposes  contraiit- 
ed  with  the  owner  of  a  ferry  franchise  granted 
by  the  state  whereby  tt  recognized  the  valid- 
ity of  the  franchise,  a  revocable  permit  to  a 
nonprofit  co-operative  corporation  formed  by 
government  employes  on  the  land  to  land  its 
launches  at  the  government  fioats  without  in- 
terferlng  with  the  government  ase  of  the  floats 
is  not  a  license  to  the  corporation  paranionnt 
to  any  franchise  granted  by  the  state,  espe- 
dally  where  the  United  States  sUted  that  it 
would  revoke  the  permit  If  declared  to  be  In- 
consistent witii  Its  contract  with  the  owner  ot 
the  franchise,  and  an  Inteiferenee  wiUi  tb« 
franchise. 

[Ed.  Note.— For  other  cases,  see  Ferrlea* 
Cent  Dig.  U  SS-HO;  Dec.  Dig.  {  16.*] 


■For  other  cssss  sm  same  topte  and  section  NUMBER  In  Deo.  Dig.  *  An.  Dig.  Kctf  He.  8ari«s  *  Bw'r  Xodsna 
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7.  Fnuu  (i  11*)— FEmpHMW— Yaupitt— 

BiQBX  TO  Qumxoif^ 

A  Donpront  co-operatlTe  corporatioii  fonn- 
ed  by  Uoited  States  employes  ac  Mare  Island 
to  transport  by  ferry  the  employfis  and  others 
becoming  members  of  the  corporation  to  and 
from  the  island  may  not  attack  the  validity  of 
a  franchise  granted  by  a  municipality  ander 
state  statute  to  operate  a  ferry  across  a  navi- 
gable stream  with  Mare  Island  as  one  of  its 
termini,  on  the  groand  that  the  franchise  is 
inconsistent  with  the  exclusive  jarisdiction 
which  the  United  States  exercises  over  Mare 
Island,  when  the  invasion  has  been  invited  and 
•noouraged  by  the  government,  which  for  many 
years  by  contract  with  the  owner  of  the  fran- 
chise has  bound  the  owner  to  operate  the  ferry, 
and  where  the  convenience  of  the  public  de- 
mands the  operation  thereof. 

[Ed.  Note.— For  other  cases,  see  Ferries, 
Gent.  Dig.  U  11-17;  Dec.  Dig.  i  11.*] 

&  Fkbbiu  (1 16*)— FBAircmSEs— Exclusive- 
maa. 

An  exclusive  franchise  to  operate  a  ferry, 
having  Mare  Island  as  one  of  its  termini,  grant- 
ed under  state  authority,  does  not  exclude  from 
Its  operation  the  agents  and  employes  of  the 
government  in  case  the  franchise  trads  in  the 
iUlAtest  way  to  Impede  the  work  of  the  gov- 
ernment, and  the  employes  not  acting  under 
authoribr  of  the  government,  nor  under  the 
eompnlsion  of  taa  duty  owed  to  it,  may  not  op- 
•imte  an  illegal  ferry. 

[Ed.  Note.— For  other  eases,  sea  Ferries, 
Cent  Dig.  K  3S-40;  Dec.  Dig7|  16.*) 

9.  FiBBiBS  <|  19*)— FBAwoirrnw  IwTBSim- 

The  rule  that  a  man  may  transport  in  his 
own  boat  his  family,  goods,  and  servants,  not- 
withstanding tile  existence  of  a  fer^  franchise. 
Is  based  oi  the  fact  that  the  transportation  by 
the  owner  of  a  boat  constitates  such  alight  in- 
terference with  the  franchise  rights  as  to 
amount  to  damnum  absque  injuria,  but  no  con- 
cert of  action  nor  community  of  interest  Is  suf- 
ficient to  warrant  such  an  invasiMi  and  em- 
ployes of  a  single  employer  may  not  form  a 
nonprofit  co-operative  corporation  to  operate  a 
boat  for  their  transportation, 

[EM.  Note.— For  other  caspB,  see  Ferries, 
Cent  Dig.  ii  46-«9;  Dec  Dig.  |  19.*] 

10.  FESsns  (I  10*)— TUBT  Fbutohue"— 
What  Is. 

A  "ferry  fran<dilse"  Is  a  grant  by  the  state 
or  Its  authorized  subdivisions  to  a  named  per- 
son, empowering  him  to  continue  an  interrupt- 
ed land  highway  over  interrupting  waters,  and 
a  ferry  franchise  la  In  no  sense  a  grant  of  a 
monopoly,  though  it  is  exclusive,  and  a  grant 
to  operate  a  ferry  is  primarily  made  for  the 
benefit  of  the  state,  and  only  secondarily  for 
the  benefit  of  the  grantee  of  the  franchise,  and 
the  grant  Is  accompanied  by  exactions  as  to 
the  services  to  be  performed,  the  conveniences 
attending  them,  and  the  tolls  tiiat  may  be  col- 
lected. 

[Ed.  Note.— For  other  cases,  see  Ferries, 
Cent  Dig.  11  9,  10;  Dec  Dig.  |  10.* 

For  other  definitions,  sea  Words  and  Phrases, 
VOL  8,  pp.  2751-2768.] 


11  Vmaxaa  <i  19*)— Fbutohisbb— WBONomii 
IxTmnnnox. 

The  United  States  may  in  the  exercise  of 
its  inherent  powers  of  sovereignty  transport  its 
employes,  notwithstanding  the  existence  of  any 
exuunve  ferry  franchise,  but  Its  employes  may 
not  combine  and  form  a  nonprofit  co-operative 
corporation  to  maintain  a  ferry,  and  thereby 
interfere  with  an  existing  ferry  franchise. 

[Ed.  Note. — For -other  cases,  see  Ferries, 
Cent  Dig.  H  46-00;  Dec  Dig.  }  19.*] 


12.  iNJUNonoir  (I  101*)  —  Iix»u  OoiCBx- 

JTATIONS. 

The  maxim  that  what  a  man  may  do  many 
may  do  in  combination  is  not  universally  true; 
and  it  is  only  those  acts  which  work  no  inva- 
sion of  rights  when  done  in  combination  that 
may  be  so  done. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  il  174,  175;  Dec  Dig.  {  101.*J 

13.  FbBBIXS  (I  11*)— FBANCHISBO— JUBISDIO- 

noN. 

The  point  of  departure  is  the  basis  and 
home  of  a  ferry,  and  the  fact  that  one  ter- 
minus is  in  a  foreign  jurisdiction  does  not  take 
it  out  of  the  Jurisdiction  of  the  autliarity  which 
granted  it  and  the  right  of  the  state  under  the 
laws  of  which  a  ferry  franchise  has  been  grant- 
ed to  control  a  nonprofit  co-operative  corpora- 
tion formed  by  employes  of  the  government  for 
violatiug  the  franchise  can  be  legally  met  only 
by  showing  that  the  corporation  is  operating 
by  authori^  of  an  equal  or  paramount  power. 

[Bd.  Nota^For  other  casas.  see  Furies. 
Cent  Dig.  H  11-17;  Dec  1)1571  IL*) 

14.  FSBKIEB  (I  19*)— FBANomus— iNiBinai- 
UENT— EQUITABLB  BEUEF. 

An  injunction  in  a  suit  by  the  holder  of  a 
franchise  granted  tinder  state  authority  to  op- 
erate a  ferry  with  a  terminus  on  Hare  Island, 
owned  and  used  by  the  United  States  for  mili- 
tary and  naval  purposes,  to  restrain  a  domestic 
nonprofit  co-operative  corporation  formed  by 
government  employes  at  Mare  Island  from  in- 
terfering with  Uie  franchise,  which  restrains 
the  corporation  from  conducting  a  ferry  from 
any  point  on  Mare  Island  which  is  within  one 
mile  of  plaintiff's  ferry  terminal  thereon  to  any 

Eoint  within  the  city  of  Tallejo,  which  Is  wltif 
t  one  mile  of  plaintiff's  terminal  therein,'  for^ 
bids  an  unlawful  interference  with  the  fran- 
chise which  the  state  has  granted,  and  the 

!:oTernment  alone  may  complain  that  the  In- 
unction is  an  invasion  of  a  federal  right 
[Ed.  Note.— For  other  cases,  see  Ferries, 
Cent  Dig.  Si  46-59;  Dec  Dig.  |  Ul*] 

15.  FXBBIXS  (I  19*)— Tbicfobabx  IlVJlTROnOIT 

— INVALIDITT  IN  PaBT. 

A  clause  in  a  temporary  Injunction  pen- 
dente lite  which  forbids  a  domestic  corpora- 
tion formed  by  government  employes  at  Mere 
Island  from  conducting  a  ferry  from  any  point 
on  Mare  Island  within  one  mile  of  the  terminal 
of  a  ferry  operated  under  a  franchise  to  any 
point  within  the  city  of  YaOejo^  which  Is  with- 
in one  mile  of  the  ferry  terminal  therein,  if 
beyond  the  power  of  the  court  may  be  stricken 
from  the  judgment,  and  the  judgment  allowed 
to  stand. 

[Eld.  Note.— For  other  cases,  see  Ferries, 
Cent  Dig.  U  46-69;  Dec  Dig.  {  19.*] 

16.  FBBBIZS  (S  19*)— FBANGHiaSS— Ukuwfdk 
Intebfbbencb. 

The  employes  of  the  government  at  Mare 
Island  may  not  be  aUowed  to  depart  there- 
from and  go  into  the  state  with  their  ferry 
business  in  violation  of  the  laws  of  the  state 
granting  to  one  a  franchise  to  operate  a  ferry 
with  one  terminus  on  Mare  Island. 

[Ed.  Note.— For  other  cases,  see  Ferries, 
Cent  Dig.  11  46-69;  Dec  Dig.  S  10.*] 

17.  Fbbbibs   (i  .19*)— Fbaitchisb»— Unuw- 
rux.  Inibbrbsrci. 

Where  defendant  In  a  suit  to  restrain  In- 
terference with  a  ferry  franchise  did  not  claim 
that  he  maintained  a  ferry  beyond  a  mile  in 
either  direction  from  plaintiff's  ferry  slip,  a 
claose  in  a  temporary  injunction  pendente  lite 
which  prohibited  defendant  from  operating  a 
ferry  was  not  objectionable  as  interfering  with 
the  rights  of  defendant  to  maintain  a  ferry. 

[Ed.  Note.— For  other  cases,  see  Fenrles, 
Cent  Dig.  {{  46-69;  Dec.  Dig.  |  19.*] 
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18.  FBBBIES  (I  19*)— FBANCmSES— INFRINOE- 
UKNT— BqUITABU  RELIEF. 

Injonction  ii  the  appropriate  remedy  to 
restrain  unlawful  Interference  with  a  franchise 
granted  under  state  autfaorlty  to  operate  a  fer- 
ry, one  terminus  of  which  is  cm  Mare  Island, 
owned  and  used  by  the  gorenunent  for  military 
and  naval  parpoaes. 

[EM.  Note.— For  other  cases,  see  Ferries, 
Gent  Dig.  K  46-68;  Dee.  Dig.  1 19.*] 

19.  FBSBIE8  (i  19*)— Franohzsbs— Iirmn«- 
MENT— Laches. 

The  bolder  of  a  ferry  franchise  promptly 
sued  to  restrain  defendants  actaaJly  engared  in 
the  ferriaee  of  members  of  a  clab  from  inter- 
ference with  the  franchise.  Defendants  gave 
up  the  business  when  an  injunction  was  grant- 
ed, and  the  members  of  the  dub  first  hired 
boats  and  boatmen,  and  snbseqaently  organis- 
ed a  nonprofit  co-operative  corporation  to  con- 
tinue the  ferilage  Dusinees,  and  the  holder  of 
the  franchise  bronght  action  against  the  cor- 
poration to  restrain  it  from  interfering  with 
the  franchise.  The  members  of  the  club  were 
virtually  the  parties  Interested  in  the  first  ac- 
tion. Held,  that  the  holder  of  the  franchise 
was  not  gull^  of  laches,  and  the  corporation 
conld  not  defeat  the  suit  against  it  on  that 
ground. 

[Ed.  Note. — For  other  cases,  see  Ferries, 
Cent  Dig.  H  46-59;  Dec  Dig.  |  19.*] 

In  Bank.  Appeal  from  the  Superior  Conrt 
of  Solano  County;  John  F.  EUIsod,  Judge. 

Action  by  the  Vallejo  Ferry  Company 
against  the  Solano  Aquatic  Club.  From  the 
order  granting  plaintiff  an  Injnnctlon  pen- 
dente lite,  defendant  appeals.  Affirmed. 

John  J.  Barrett  and  Lent  ft  Biwifiaej, 
all  of  San  Frandacot  for  respondent 

HHNSHAW,  J.  Tblfl  Is  an  ajKwal  from  an 
order  granting  a  tonporary  injnnctlon  pen- 
dente lite.  PlalntUf  1»  cqieratlng  kdA  assert* 
ing  the  right  to  operate  a  ferry  between  the 
city  of  Vallejo  and  territory  owned  by  tbe 
United  States  goreniment  abatdng  upon  nav- 
igable  waters  of  Napa  creek  and  known  as 
Mare  Island.  Tbe  deftodant  is  a  nonprofit 
eo-operatlTe  corporation.  The  complaint 
charges  that  this  defendant,  witiunit  fran> 
chlse  or  other  rlgbt  or  warrant  in  law.  is 
engaged  In  the  ferriage  business  between  Val- 
lejo and  Hare  Island,  thm  illegally  interfer- 
ing wltb  Uie  ilghfaB  of  plaintiff  and  injuring 
Its  bualneBB.  So  mnch  by  way  of  oatUne  of 
the  nature  of  the  litigation. 

[1]  Tbe  facts  dedndUe  ftnm  tbe  complaint 
and  from  tbe  affidavits,  wblcb  facta  It  must 
be  preenmed  the  court  accepted  in  support 
of  tbe  preUmlnary  Injunction  wbicb  it  grant- 
ed, are  tbe  following:  The  city  of  Vallejo  is 
situated  at  the  northerly  end  of  San  Pablo 
Bay  and  near  to  that  bay's  Junction  with  the 
Straits  of  Carquines.  Within  the  corporate 
territorial  lindts  of  VaUeJo  Ues  Mere  Island. 
Stats.  1871-2,  p.  566.  Mare  Island  was  ac- 
quired by  the  United  States^  with  tbe  con- 
sent of  tbe  state  of  Gallfbmia,  "fbr  the  pur- 
pose of  erectile  and  maintaining  thereon 
sacta  arsenals,  magazines,  docks,  dockyards 
and  other  military  and  uiTal  structures  as 
may  be  required  for  the  use  of  the  United 


States  government"  Stats.  18H  4&  Mare 
Island  lies  westerly  of  tbe  dty  of  Vallejo 
proper,  and  Is  aerated  from  it  by  a  tide 
water  creek  or  estuary  known  as  Napa  creek. 
This  creek  is  navigable  in  law  and  In  fad^ 
and  across  It  the  ferryboats  of  plaintiff  and 
the  launches  of  d^6ndant  ply.  As  early  as 
186B  and  1866  the  state  of  California,  acting 
In  conjunction  with  the  federal  authorities 
at  Mare  Island,  ftutborized  Oie  establishment 
of  a  steam  ferry  between  ValleJo  and  Mare 
Island.  Btats.  1865-66^  pu  147.  Ever  since 
that  time  such  a  ferry  has  been  maintained. 
Respondent  holds  a  franchise  boi^bt  at  pub- 
lic anctton  from  the  cUy  of  Vallejo  in  189% 
for  which  it  paid  a  large  sum  of  mon^.  The 
ordinance  authorizing  tlie  trandiiae  grant 
In^MBd  upon  respondent  a  fixed  schedule  of 
tolla,  a  rli^d  standard  of  equlpmmt.  and  de* 
tailed  BpedflcaUons  tondiing  tbe  service  to 
be  rendwed.  The  performance  of  tiiese  du- 
ties is  secured  to  the  dty  by  an  annual  bond 
in  tbe  sum  of  fStOJOQO,  and,  further,  respond- 
ent p^  an  annual  license  tax  to  tbe  dty. 
Moreover,  respondent  Is  cqperating  its  terry 
system  under  a  otmtract  with  tbe  United 
States  government  This  contract  first  en- 
tered into  with  the  predecessors  of  respond- 
ent has  been  continuously  renewed  by  the 
United  States  government,  and  Iv  in  force  at 
the  present  time.  The  ferry  plant  of  re- 
qmuden^  its  boats,  their  equiimient,  the 
terminals,  and  the  service  are  all  maintained 
pursuant  to  rigid  requirements  exacted  of 
respondent  both  by  tbe  mnnidpal  antliorltles 
and  by  its  contract  with  the  government 
One  of  its  two  boats  has  a  carrying  capadty 
of  abont  2,000  persons  per  trip  and  cost  fSO,* 
000.  The  other  bas  a  carrying  capadty  of 
abont  1,000  persons  and  cost  980,000.  It  bas 
maintained  ferry  ^ps^  aptooaches,  waiting 
rooms;  mtrehouses;  In  slmrt,  .  a  complete 
equipment  for  the  cmvenient  tranqmrtatlon 
of  passengers  and  freight  between  the  des- 
ignated points.  Monover,  so  for  as  the  gov- 
ernment of  the  United  States  is  concerned, 
respondent  is  under  bond  to  comply  wldi  its 
contract  That  contract  Includes  a  schedule 
requiring  a  given  number  ct  trips  to  be  made 
upon  week  days  and  np<m  Sundays  "at  sadi 
times  as  the  commandant  may  designate^" 
It  is  required  by  tbe  government  to  be  pre- 
pared to  carry  and  to  carry  freight  teams; 
and  passengers.  Amongst  other  exactions  by 
the  government  of  this  respondrait  are  tbe 
following:  That  upon  any  and  evory  trip 
there  shall  be  carried  tree  upon  the  boats  of 
respondent  all  United  States  naval  ofilcers  at- 
tached to  or  performing  duties  at  the  navy 
yard^  with  thdr  families  and  tbe  servants 
of  oflOcers;  all  ofilcers  attached  to  United 
States  vessels  temporarily  or  permanently 
established  at  the  navy  yard  with  their  fam- 
ilies; all  enlisted  men  In  the  service  of  the 
United  States  on  doty  at  the  navy  yard  or  on 
board  any  United  States  vessel  temporarily 
or  permanently  at  the  navy  yard;  all  mall 
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carriers,  muaengexa,  "and  employfia  who  may 
be  sent  on  duty,  sn<di  employte  to  be  snorlded 
with  proper  paesee,"  and  "In  eaoe  of  alann 
of  Are  at  the  na^  yard,  the  yard  wt^men 
and  the  members  of  the  Vallejo  fire  compa- 
nlea  with  their  apparatus."  OUier  prori- 
•ions  of  the  contract  require  the  prompt,  con- 
tlnnonB,  and  nnlntermpted  performance  of 
tbe  service,  with  heary  penalties  prorided 
for  neglect  or  taUnre.  The  ferry  tenninns 
np<m  the  Mare  Island  side  la  andgned  to  re- 
spondent by  tbe  United  States  goremment. 

It  appears  that  there  was  upon  the  Mare 
Island  side  and  npon  the  YalleJo  sld^  quite 
ind^imdent  of  the  ferry  berths  or  slips  of 
this  respondent,  a  raft  or  float  used  for  the 
convenient  landing  of  men  from  the  goreni- 
ment  boats  and  launches.  It  appears  forther 
that  these  lannchea,  under  goTemment  con- 
trol and  upon  govemment  bustness,  crossed 
Napa  creek,  tatk  and  forth  between  Mare 
Island  and  YalleJo,  and  fOr  a  time  carried 
free  of  cha^  such  of  the  government  clerks 
or  draughtsmen  as  could  or  did  take  pas- 
uga  on  them.  This  privilege  in  time  became 
a  burden,  and  the  naval  authorities  of  Mare 
Island,  of  thdr  own  initiative,  revoked  the 
privilege  in  the  month  of  January,  190^  and 
refused  this  right  of  passage  to  all  civilian 
employte  of  the  Mare  Island  navy  yard.  It 
was  tliought  by  some  of  the  onployte  that 
this  action  upon  the  part  of  the  naval  au- 
thorities was  Instigated  by  respondent  to 
force  them  to  use  its  ferry  service,  and  re> 
prlsals  were  commenced.  One  Vorbes  H. 
Browd,  then  chairman  of  the  classifled  civil 
senrtce  employte  of  Mare  Island,  and  presi- 
dent of  appellant  herein,  filed  a  complaint 
and  charges  with  the  Secretary  of  the  Navy, 
asserting  that  the  respcmdent's  frandilse  was 
invalid  and  had  been  fraudulently  procured, 
cliarglng  the  unsoundness  and  unseaworthi- 
ness of  respondfflts' boats,  complaining  of  its 
rates,  asserting  that  they  were  exorbitant,  fus 
cnsing  It  of  evasion  of  its  taxes,  and  asking 
that  the  condnct  existing  between  the  gov- 
emmmt  and  this  respondent  be  vacated  npon 
the  chaiq;es  mad^  and  for  the  farther  reason 
that  the  contract  Itself  was  unjust  and  ex- 
tortionate. This  resulted  in  an  examination 
by  the  naval  departmoit  and  a  refutation  of 
the  complaint  and  charges  so  made.  As  to 
the  unsoundness  and  unseaworthiness  of  the 
boats,  response  was  made  by  Bolles  and  Bul- 
ger, looU  inspectors  of  hulls,  to  the  eflFect 
that  "the  inslniuLtlons  made  by  the  writer 
thereof  in  ration  to  the  eaulpmoit  of  your 
boat  are  wltbovkt  any  foundation  of  fact," 
and,  if  the  writer  "will  swear  to  complaint 
setting  forth  that  these  boate  are  not  equip- 
ped a|id  inspected  according  to  the  steam- 
boat inspection  laws,  the  matter  will  be  prop- 
erly taken  up  with  him."  Application  was 
also  made  by  tbe  dlssatisfled  employte  to  tiie 
commandant  of  the  navy  yard  fOr  a  vaca- 
tion of  his  order  refusing  them  permission 
longer  to  ride  free  on  the  government  launch- 
es. This  was  refused. 


These  employte,  then  declining  to  patronlae 
respondent's  boatst  gave  tii^  patronage  to 
Lang  &  McPberson,  who  instituted  a  launch 
service  between  Yallejo  and  Mare  Island. 
Respondent  then  began  a  suit  similar  to  this 
to  oijoin  tills  unauthorized  ferry  soviet  and 
the  result  of  that  litigation  was  an  injunc- 
tion against  lai«  &  Mcnioson.  The  appeal 
bKthls  court  will  be  found  reported  in  161 
Cal.  072.  120  Pac.  421.  Lang  A  McPberson, 
notwithstanding  the  injunction,  continued  in 
this  fSrry  business,  and  were  cited  in  con- 
tempt They  contested  the  contempt  proceed- 
ings, which  resulted  in  a  Judgmmt  finding 
them  guilty.  AppUcatloa  was  made  to  the 
Court  of  Appeals  to  prohibit  the  enfOroranoit 
of  the  contempt  Judgment  and  the  a^llca- 
Uon  was  denied.  Lange  v.  Snpwior  Oourt;  11 
GaL  Aiv.  1, 103  Pac  908.  Thereafter,  on  as- 
suranee  from  Lang  &  McPherson  that  they 
would  dlsoontlnue  their  ferry  operations,  the 
proceedings  were  dropped.  The  aiveUant 
was  tiien  organized  as  a  corporation,  tiie 
nucleus  and  ba^  of  ite  monbwShlp,  if  in- 
deed not  ite  principal  manbersMp,  consisting 
of  the  dissatisfied  employte  of  the  govern- 
ment at  Mare  Island.  Application  was  made 
to  the  Attorney  Graieral  of  the  stot^  sup- 
ported by  argument  and  brie(  for  pmnls- 
slon  to  use  the  stete's  name  in  an  action  of 
quo  warranto,  to  have  It  determined  that  re- 
spondent's frandiise  is  invalid  and  void. 
This  was  not  granted.  Respondent  then  in- 
stituted this  action,  with  tbe  result  above  In- 
dicated. 

Something  of  the  origin  and  history  of  ap- 
pelant corporation  has  beoi  outlined  in  the 
foreg<dng  statement  The  following  remains 
to  be  added:  WhUe  It  is  Insisted  that  the 
defendant  organization  is  one  oduslvely  of 
the  employte  of  a  single  employer  who  have 
combined  for  their  own  convenienoe  and  have 
secured  for  themselves  their  own  transpor- 
tation tacUlttss,  which  they  use  In  the  per^ 
foxmance  tkeip  duties  In  going  to  and  from 
their  work,  tills  ocmtention  makes  plain  that 
the  purpose  for  whlcih  the  corporation  is 
organized,  as  declared  by  Ite  charter  and  by- 
laws. Is  a  sham;  that  while  It  Is  o^nlsed 
for  the  avowed  purpose  of  promoting  and  In- 
dulging in  aquatic  aborts,  it  is  In  reality 
nothing  more  nor  less  than  a  ferry  corpo- 
ration, which  is  <q;eratlng  without  a  franchise 
and  seeks  to  hide  the  true  purpose  of  ite 
organisation.  Moreover,  while  it  is  said  that 
the  membership  conslste  exdnsively  of  gov- 
ernment employte,  and  irtUIe  for  the  purpose 
of  this  conslderatiim  this  m^  be  conceded 
to  be  a  fact  it  is  nevertheless  true  that  the 
by<law8  do  not  limit  the  membership  to  sudi 
persons,  but  expressly  throw  the  membership 
open  to  the  general  publit^  making  no  other 
requiremoit  of  an  applicant  than  "good  darw 
acter  and  Indostrions  haUts."  Forthormore, 
the  by-laws  declare  that  the  membership 
shall  not  be  Umlted,  bat  **sliall  depend  npon 
the  Acuities  available,  tlie  same  to  be  in- 
creased In  tbe  dlscr^lon  of  the  board  of 
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directon."  Tt^  m  fftr  as  concenu  ttie  fv- 
ry  biulneaB  of  appellant,  can  mean  nothlns 
more  than  that  the  corporation  will  take  In- 
to Ita  ao^lled  memberablp  as  many  Individ- 
nals  as  it  can  transport,  and  will  Increase  its 
menibersUp  with  its  tninsportatlon  fftdlltlea. 
Finally,  It  Blionld  be  stated  that  d^mdant  is 
not  <q>eratlnr  nnder  any  ferry  Ucoise  from 
the  state  or  Its  mandatories,  or  from  the 
United  States  or  any  of  Its  agendes.  It  runs 
its  launches  at  Its  pleaanre,  owing  responsl- 
Ullty  to  no  one  and  denying  respontil^ly 
to  any  one.  It  has  a  rerocable  permit  from 
the  commandant  of  Mare  Island  to  land  Its 
launches  at  the  government  float  upon  ^tlier 
side  of  Napa  creek,  undw  its  assurance  to 
Bie  govemment  that  it  v411  not  intertere  with 
the  government's  own  use  of  these  floats. 
TbB  authorities  of  Hare  Island  declare  that 
this  pramlt  will  be  at  once  revoked  if  it  shall 
be  held  by  the  conrts  of  the  state  that  it 
operates  to  injure  tbe  tranchlBe  of  respond- 
mt  The  membership  of  defendant  has 
steadily  increased  until  It  now  numbers  more 
than  a  thousand  moi.  These  men  are  not 
of  the  soldiers,  sailors,  marines,  or  other  en- 
listed men  of  the  United  States  government, 
but  are  its  dvll  employ^  working  at  Mare 
Island  and  living  in  Vallejo — men  whose  em- 
ployment may  terminate  at  their  own  in- 
stance or  at  the  instance  of  the  govern- 
ment at  any  moment — men,  to  take  whose 
places,  In  case  of  vacancy,  there  Is  a  wait- 
ing list  exceeding  2,000.  The  by'laws  make 
mention  of  Initiation  fee  and  monthly  dnes. 
declaring  that  the  amounte  shall  be  reg- 
ulated by  resolution  of  Uie  organisation. 
They  provide  that  the  board  of  directors 
**may  purchase  the  equity"  of  a  retiring 
member,  and  that  "the  equity  shall  be 
proportionate  to  the  term  of  membership." 
In  practice  this  means  nothing  more  than 
that  the  dnes  for  the  use  of  the  ferry  serv- 
ice of  defendant  are  (1.50  per  month.  If  he 
becomes  a  member  not  at  the  first  of  the 
month,  but  upon  some  day  In  the  month, 
the  board  of  directors  may  reduce  this  fl.SO 
proportionately  for  the  fraction  of  the  month. 
Thns,  where  a  member  obtained  employment 
and  acquired  membership  in  the  club  upon 
l>ecember  13th,  he  was  given  a  receipt  for 
"$1.00,  covering  initiation  Solano  Aquatic 
Club,"  wlilch  receipt  entitled  him  "to  the 
privileges  of  the  club  for  the  balance  of  the 
current  month."  The  dues  are  payable  upon 
the  Ist  of  the  month,  and  the  "purchase  of 
the  equity"  of  a  retiring  member  apparently 
means  that  the  board  of  directors,  if  he  shall 
sever  his  connection  with  the  club  before  the 
end  of  the  month  for  which  he  has  paid  his 
dues,  may  pay  him  back  a  proportionate 
share  of  the  (1.50  which  he  has  paid  for  the 
full  month.  The  ferry  charge  for  a  monthly 
commutetion  ticket  entitling  the  holder  to 
practically  unlimited  nse  of  respondent's  fer- 
ry is  $2.  The  serlons  Interference  by  appel- 
lant with  the  ferry  business  of  respondent  Is 
not  only  evident,  but  it  is  declared  that  re- 


qwndent  cannot  live  up  to  its  contracts,  and 
that  no  ferry  m  ferry  service  can  he  main- 
tained  between  Vallejo  proper  and  Mare 
Island  tmless  it  be  fned  from  snch  Inters 
feroice  and  injury  and  be  recognised  as  ex- 
clusive. 

Appellant's  attacks  upon  this  anwal  may 
be  grouped  for  convenience  under  certain 

heads. 

(1)  An  attack  ui^n  the  validity  and  uptm 
the  scope  of  raspondenf s  franchisei 

The  assertion  of  the  right  in  appellant 
to  do  precisely  what  it  is  dol^  regardless  of 
ttie  validity  of  respondentia  franchise. 

(8)  An  atteck  upon  the  terms  of  the  re- 
straining oxdxx  as  exceeding  an  warrant  In 
law. 

(4)  The  asserted  ladiM  of  respondeat 
which  fbrbids  the  granting  of  Qie  texaponrj 
injunction,  even  if  under  every  other  con- 
sideration it  were  permissible  to  grant  it 

[2-4]  1.  Many  of  the  grounds  of  atteck  up- 
on the  validilT  of  respondent's  franchise 
were  urged  upon  the  attention  of  this  court 
in  the  case  of  Vallejo  Ferry  Go.  t.  tai^  * 
McPherson.  161  CaL  672,  120  Pac.  421.  No 
occasion  arises  for  repeating  the  reasons 
there  given  and  the  holding  there  made  to 
the  effect  that  the  city  of  Vallejo  did  have 
the  power  to  grant  the  franchise  In  question, 
and  that  the  Vallejo  Ferry  Company  was 
operating  under  authority  of  law  by  virtue 
of  that  franchise.  The  Ilmltetion  upon  the 
power  of  the  city  of  Vallejo  to  grant  ferry 
franchises,  whose  termini  shall  be  within  the 
limits  of  the  city,  is  not  abused  nor  violated 
by  reason  of  the  t&ct  that  the  Hare  Island 
terminus  Is  upon  land  over  which  the  United 
Stetes  admittedly  exerdses  exclusive  Juris- 
diction. Const  U.  S.  art  1,  I  8.  Hare  Is- 
land Is  still  within  the  corporate  geographi- 
cal and  territorial  llmlte  of  the  dty  of  Val- 
lejo, Just  as  completely  and  in  the  same  sense 
as  the  United  Stetes  militery  reaserration, 
the  Presidio,  is  within  the  corporate  limits 
of  the  dty  and  county  of  San  Frsndseo. 
Crook  et  al.  v.  Old  Point  Comfort  Hotel  Ga 
(G.  G.)  54  Fed.  604.  StIU  more,  the  franchise 
enjoyed  by  respondent  la  an  exclusive  fran- 
chise within  the  meaning  of  the  law,  and 
espedally  within  the  limitation  of  the  Politi- 
cal Code,  I  285S,  which  forbids  the  erection 
and  operation  of  a  second  toll  bridge  or  ferry 
within  one  mile  above  or  below  a  regularly 
established  toll  bridge  or  ferry,  unless  pub- 
lic convenience  renders  necessary  the  fran- 
chise for  a  second  bridge  or  ferry.  There 
is  In  this  no  invasion  of  private  rights,  no 
bestowal  of  monopolistic,  spedal  privileges, 
no  interference  with  the  free  right  of  naviga- 
tion. Ferries  are  established  primarily  for 
the  convenience  of  the  people.  It  Is  the  duty 
of  the  government,  which  has  thus  Invited 
private  capital  to  aid  in  the  comforte  and 
conveniences  of  Ite  dtlzena,  to  safeguard  the 
righto  which  It  had  bestowed,  and  to  see  tSat 
the  enjoyment  of  those  righta  Is  coextensive 
with  the  grant  of  them.  Norrls  v.  Farmers^ 
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&  Teamsters'  Co.,  6  Cal.  S90,  66  Am.  Dec. 
586 ;  Fortaln  t.  Smltb,  114  OaL  494.  46  Fac. 
881;  Patterson  t.  WoUmaim,  6  N.  D.  608, 
67  N.  W.  1040,  83  U  R.  A.  636.  Nor  does  the 
fact  that  the  Mare  Island  terminus  of  this 
ferry  la  npon  territory  owned  by  and  snh- 
Ject  to  the  jurisdiction  of  the  United  States 
In  the  least  militate  against  the  validity  or 
l^Mty  of  the  franchise  itself,  whatever  ef- 
fect it  may  have  upon  the  value  of  the  fran- 
chise. It  may  be  conceded  or  declared  that 
the  United  States  government  would  have 
power  to  forbid  the  ferryboats  of  respondent 
from  landing  upon  the  island,  but  this  would 
in  no  wise  aifect  the  legality  of  the  franchise. 
In  the  parall^  case  of  People  t.  Babcock,  11 
Wend.  (N.  Y.)  690,  Babcock  mis  brought  be- 
fore a  Justice  of  the  peace,  charged  with  hav- 
ing violated  the  statutes  of  New  York  regu- 
lating ferries  by  transporting  to  Canada 
across  the  navigable  waters  of  the  Niagara 
river  persons  and  goods  for  profit  and  hire, 
without  having  obtained  a  Ucense.  Says  the 
court:  "So  far  as  jurisdiction  Is  concerned, 
it  is  as  complete  over  this  river  to  the  center 
tha>eof  as  over  any  other  stream  wltiiln  the 
county.  The  privilege  of  the  license  may 
not  be  as  valuable  to  the  grantee  by  not  ex.- 
tendlng  across  the  river;  but,  as  far  as  it 
does  extend,  he  is  entitled  to  all  the  provi- 
sions of  the  law,  the  object  of  which  is  to 
secure  the  exclusive  privilege  of  maintaining 
a  ferry  at  a  designated  place."  Snch  is  the 
great  current  of  authority.  See  Conway  et 
al,  V.  Taylor's  Ei'r,  1  Black,  (103,  17  Ll  Bd. 
191;  HaeuBSler  et  al.  v.  City  of  St  Louis, 
206  Mo.  666,  103  S.  W.  1034;  N.  Y.  Central 
T.  Board  of  Chosen  Freeholders,  76  N.  J. 
Law;  664,  74  Atl.  964, 16  Ann.  Gas.  868 ;  Wlg- 
gins  Ferry  Co.  v.  City  of  East  8t  Louis,  107 
U.  S.  366,  2  Sup.  Ct.  257,  27  Ll  Ed.  419; 
Canble  v.  Craig,  94  Mo.  App.  676,  69  S.  W. 
49;  Nixon  et  al.  v.  Reid  et  al.,  8  S.  D.  607, 
67  N.  W.  67,  82  L.  R.  A.  815;  Helm  v.  City 
of  Grayrllle,  224  lU.  274,  79  N.  El  689 ;  State 
V.  Faudre,  54  W.  Va.  122,  46  S.  a  269,  63 
L  R.  A.  877,  102  Am.  St  Rep.  927,  1  Ann. 
Cas.  104 ;  Columbia  Delaware  Bridge  v. 
Gelsse,  38  N.  J.  Law,  39;  12  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  1901.  If  It  be  con- 
ceived— though  to  this  we  do  not  agree — ^that 
the  language  of  the  Supreme  Court  of  Oregon 
in  Hackett  v.  WUson.  12  Or.  25,  6  Pac.  662,  Is 
in  opposition  to  this  otherwise  uniform  cur- 
rent of  authority,  It  most  suffice  to  say  that 
the  Oregon  decision  does  not  commend  It- 
self to  our  Judgment 

[I]  No  weight  attaches  to  the  final  argu- 
ment of  appellant  under  this  proposition  tn 
the  effect  that  'if  ferries  are  to  be  operated 
at  all  to  and  from  islands  used  as  forts  or 
navy  yards,  they  can  be  operated  by  author- 
ity of  the  federal  government  and  the  feder- 
al government  Is  the  exclusive  Judge  of  the 
necessity  to  grant  the  privilege.  It  has  ab- 
solute control  over  the  landing  of  persons 
and  property  on  Its  territory,  and  over  all 
departures  therefrom.  It  hot  Ucenaed  appel- 


lant, and  that  Ucense  it  paramount  io  anv 
franchUe  toMch  the  state  could  ffrant,"  No 
question  here  arises  or  we  think  could  ever 
arise,  over  the  right  and  pow^  of  the  fed- 
eral government  to  move  Its  own  troops,  em- 
ployes, material,  and  munitions  when  and 
howsoever  It  may  please,  and  no  question  can 
arise  over  the  power  of  the  United  States 
government  to  control,  restrict  or  even  pro- 
hibit landings  upon  its  territory  s^egated 
and  set  aside  for  purposes  of  war  or  defense. 
But  all  this  is  beside  the  proportion  for 
which  appellant  contends.  And,  as  to  this, 
it  is  to  be  remembered  that  the  government 
of  the  United  States  does  not  even  assert  the 
power  to  grant  ferry  franchises.  Its  highest 
court  has  said  (Conway  v.  Taylor's  Hx'r, 
supra):  "There  has  been  now  nearly  three- 
fourths  of  a  century  of  practical  Interpre- 
tation of  the  Constitution.  During  all  that 
time,  as  before  the  Constitution  had  its  birth, 
the  states  have  exendsed  the  power  to  es- 
tablish and  regulate  ferries;  Congress  nev- 
er. We  have  sought  In  vain  for  any  act  of 
Congress  which  involves  the  exercise  of  this 
power.  That  the  authority  lies  within  the 
scope  of  *thBt  immense  mass'  of  undelegated 
powers  which  'are  reserved  to  the  states 
resi>ectlvely'  we  think  too  clear  to  admit  of 
doubt"  So  much  for  the  asserted  right  of 
the  federal  government  to  issue  a  ferry  fran- 
chise. As  to  the  privily  "of  operating  a 
ferry  having  one  of  its  termini  ui>on  the  gov- 
ernment reservation  at  Mare  Island,"  it  has 
heretofore  been  said  and  shown  that  not  on- 
ly has  the  privilege  been  extended  to  this 
respondent,  but  the  government  Itself  has 
entered  Into  a  solemn  contract  with  respond- 
ent binding  both  to  the  performance  of  des- 
ignated duties,  and  that  this  contract  has 
been  in  f^rce  for  over  40  years. 

[I]  And,  as  to  the  final  de<daratlon  that 
the  United  States  government  "has  licensed 
appellant  and  that  this  license  Is  paramount 
to  any  franchise  which  the  state  could 
grant"  the  facts  as  above  set  forth  are  that 
the  United  States  has  given  a  revocable  per- 
mit to  appellant  to  land  Its  launches  at  the 
government  floats  at  times  and  under  cir- 
cumstances which  wilt  not  interfere  with  the 
government  use  of  those  floats,  and  has  stat- 
ed that  It  will  revoke  this  if  It  be  declared 
to  be  inconsistent  with  Its  contract  with  the 
respondent  and  an  Interference  with  re- 
spondent's ferry  franchise.  It  seems  scarce- 
ly logical  to  evolve  a  paramount  Ucense  out 
of  such  a  revocable  permit 

[7]  Nor  Is  It  perceived  tbat  there  is  any 
better  foundation  for  appellant's  next  argn- 
ment  to  the  effect  that  to  recognize  the 
franchises  of  respondent  with  the  right 
therein  Accorded  to  exact  tolls  from  the  peo- 
ple in  the  employ  of  or  having  business  deal- 
ings with  the  government  authorities  at 
Mare  Island,  is  inconsistent  with  the  exclu- 
sive jurisdiction  which  the  government  exer- 
cises over  Mare  Island,  and  would  be  to 
oomitenance  an  Interference  with  Chat  ju- 
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riadlcUon  wliSch  wonld  tend  to  Impair,  tC 
not  to  dwfn»7,  tho  effeetlTe  uw  of  Mare  Is* 
land  for  govwiunental  inirpoBai;  and  that 
the  dictates  of  high  public  policy  forttld  such 
a  pronouncement  of  the  law,  whldi  la  whol- 
ly  Inconslatent  with  the  free  and  cffeetlTe 
use  of  this  naral  and  militarT*  reserratlon. 
For  the  obvious  answer  to  tills  is  twofold: 
Flrs^  it  is  not  made  to  appear  tiiat  the  ap- 
pellant has  been  made  the  protector  of  the 
United  States  government  against  attacks 
upon  iti  sovereignty  and  soweign  powers; 
and,  second.  If  the  reoc^poltlon  of  this  tein- 
chlse  be  sndh  an  InvaBion  of  governmental 
rights,  it  Is  an  Invasion  invited  and  encour- 
aged by  the  government  ItaeK  which  for  46 
years  by  contract  with  respondent  has  bound 
the  latter  to  do  these  vray  things.  Indeed, 
It  may  be  added  that  the  dictates  of  public 
policy  urge  most  strongly  In  the  opposite  dl> 
reetion.  The  ocmvenlence  of  the  publlt^ 
which  -Is  the  fundamental  ground  and  rea- 
son for  gnntiog  a  ferry  fran^ilse,  the  con- 
trol of  the  granting  power  over  the-  erordse 
of  the  franchise^  the  convmlence  and  safe- 
ty of  the  pid>lic  which  result,  are  all  pres- 
ent in  this  casor  as  in  every  ease  of  a  ferry 
operating  under  sanction  of  law.  This  par- 
ticular ferry  la  not  alone  a  convenloice  to 
the  general  public^  bat  a  convenience  to  the 
United  States  government,  and  it  Is  so  recog- 
nized. Gonsldw  for  a  moment  the  cAect  nih 
on  the  public  welfare,  botii  of  the  state  of 
Oallfornia  and  of  the  United  States,  if  re- 
spondent should  be  forced  to  go  out  of  busi- 
ness because  of  a  holding  that  any  person 
may  engage  in  fwrlage  betweoi  ValleJo  and 
Mare  Island.  Is  It  to  be  thought  for  a  mo- 
ment that  such  a  ruling  would  be  to  the  in- 
terest of  the  state,  of  the  nation,  and  of 
thdr  cttizens?  Is  It  not  manlfeet  tiiat  It  Is 
even  of  greater  consequence  to  the  nation- 
al government  than  to  the  state  ttiat  an  or- 
derly ferry  service  should  be  maintained? 
Indeed,  as  Is  well  said  In  Patterson  v.  WoU- 
mann,  supra:  "There  la  nothing  In  the  his- 
tory of  the  Ikigllsh  nation  or  of  the  Amer- 
ican people  which  warrants  the  conclusion 
that  this  practice  of  granting  exduslTe  ferry 
franchises  has  resulted  In  Imposing  Intolera- 
ble burdens  upon  the  public,  or  has  led  to 
other  than  baiefl<dal  results." 

[8]  To  the  final  proportion  advanced  by 
apiwUant  under  this  head,  to  the  effect  that, 
even  If  the  franchise  be  held  to  be  valid  In 
its  scope,  It  must  be  limited  so  as  to  exclude 
from  its  operation  those  persons  who  are 
"agente  or  employes  of  the  federal  govern- 
ment if  such  a  franchise  would  tend  in  the 
sl^htest  way  to  Impede  the  work  of  the  gov- 
ernment," are  cited  such  cases  as  In  re 
Thomas,  87  Fed.  453,  31  G.  G.  A.  SO.  where  a 
stete  oleomargarine  law  was  construed  to 
have  no  application  to  a  soldiers'  home, 
Pundt  V.  Pendleton  (D.  G.)  187  Fed.  997, 
where  it  was  held  that  general  road  laws 
warranting  arrest  and  Imprisonment  for  fail- 
ure to  do  road  work  had  no  application  to  a 


teamster  ^ployed  on  a  military  reswraticni, 
and  In  re  Walte  (D.  a)  81  JTed.  868,  where 
petitioner  sued  out  a  writ  of  habeas  corpus 
seeking  his  discharge  from  a  criminal  con- 
viction 1^  a  state  court  for  violation  of  a 
state  statute,  the  crime  arising  out  of  his 
execution  of  his  duties  as  an  officer  of  tlie 
United  States.  These  cases  woe  all  deck- 
ed upon  the  familiar  and  unimpeachable  prin- 
ciple that  a  Stat*  cannot  be  permitted  to  as- 
sert Jurisdiction  over  one  acting  under  the 
authority  ot  the  United  States  for  acts  by 
him  done  in  fnrthmnce  of  the  duty  he  owes 
to  the  federal  goremment  But  it  Is  a  for 
cry  to  seek  to  extend  and  apply  this  iHdn- 
dple  so  as  to  permit  employes  of  tiie  United 
Stetes  government,  not  acting  under  author- 
ity ot  the  United  Stetes,  nor  nnder  tlie  com- 
pulsion of  any  duty  owed  to  tlie  United 
States,  to  opraate  an  Ulegal  ferry.  The  iiro- 
tectlon  which  tiie  United  'States  government 
accords  to  its  officers  and  agmte  in  tlie  per^ 
formance  of  the  duties  exacted  by  the  govern- 
ment of  than,  mw'iifT'g  tliem  am^iable  In  the 
performance  of  those  duties,  to  the  federal 
law  ahme,  would  no^  we  think,  be  to 
stay  tiie  band  of  the  state  If  a  letter  ear^ 
rler.  returning  to  bis  home,  should  slay  his 
wife,  notwithstanding  the  fact  that,  by  the 
action  of  tiie  stete  autiiorlties,  the  opera- 
tions of  the  federal  government  mlfSit  to  a 
certain  measure  be  obstructed. 

[I]  2.  Support  for  appellant's  asswted  ri^t 
to  do  what  It  Is  dcring,  r^ardless  of  tiie  va- 
lidity of  respondent's  franchise,  is  souglit  to 
be  found  in  the  principle  tiiat,  notwithstand- 
ing the  existence  of  a  bridge  or  ferry  fran- 
chise, (1)  a  man  may,  in  his  own  boat,  trans- 
port his  family,  his  goods,  and  his  servanto; 
(2)  that  the  members  of  the  corporation  are 
all  employte  of  one  employer,  the  United 
Stetes  government;  that  thQ  United  Stetes 
governmoit  has  the  right  to  transport  ite 
officers,  soldiers,  agents,  and  employes  In 
such  manner  as  It  sees  fit,  and  that  this  same 
right  reste  with  these  employfis.  As  to  the 
first  of  the  propositions,  the  courts  have  with 
promptness  and  severi^  frowned  down  up- 
on any  extension  of  the  common-law  rule  per- 
mitting a  man,  regardless  of  the  existence  of 
a  ferry  franchise,  to  transport  himself  and 
bis  household.  Including  his  servants.  The 
courts  have  held  tiiat  the  ancient  rule  was 
and  is  based  upon  the  fact  that  such  trans- 
portation by  the  dwner  of  a  boat  wonld  con- 
stitute such  slight  Interference  with  the 
franchise  rlghte  as  to  amount  to  d^rrnum 
absqne  Injuria  {Hunter  v.  Moore,  44  Ark.  184. 
51  Am.  Bep.  589),  but  that  an  extension  ijt 
the  rule  manlfesUy  would  lead  to  unwar- 
ranted injurious  results.  No  concert  of  ac- 
tion nor  community  of  Interest  has  been  held 
sufficient  to  warrant  such  an  inva^on  of  fran- 
chise rights.  This  was  early  held  In  this 
steto  in  the  leading  case  of  Norrls  v.  Farm- 
ers' St  Teamsters'  Go.,  6  Gal.  690,  66  Am. 
Dec  636,  and  evoi  earlier.  In  the  case  of 
Hanson  v.  Webb,  8  Oat  280.  Norrls  t.  Farm- 
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era'  A  Teamstera*  Qo.,  saTlug  for  the  dr- 
cnmstancft  that  the  operatMrs  of  the  unll- 
ceoBeA  tetrj  were  not  employes  of  a  slnsle 
employa.  Is  rery  Blmllar  In  Its  &ctB  to  tbe 
case  at  bar.  The  Farmen'  &  Teamsters* 
Company  declared  itself  to  be  a  Joint-stock 
company,  of  which  only  the  members  bad  the 
piivllese  of  using  tbe  ferry.  They  never  used 
tbdr  ferry  to  carry  over  any  person  for  pay 
or  toll,  nor  allowed  tbe  ferry  to  be  used  as 
a  free  ferry.  Its  use  was  limited  to  the  mem- 
ben  of  0te  company,  who  by  subscribing  $1 
became  entitled  to  the  use  of  the  ferry  for 
one  month,  and  their  membership  and  mem- 
bership rights  bad  to  be  continoed  by  a  like 
payment  month  by  month.  By  vlrtne  of  this 
payment  the  member  became  a  stockholder 
and  tbe  owner  of  an  undivided  interest  In 
the  ferry  property.  Tbe  trial  court  granted 
an  injuncttout  and  Its  judgment  was  sustain- 
ed by  this  court  in  an  opinion  which  dis- 
cusses with  elaboration,  care,  and  ttiorongh- 
nesa  the  principles  of  law  iuToIred,  with  an 
exposure  of  the  sham  of  appellants  preten- 
sions. To  like  efFect  is  Warren  t.  Tanner, 
56  8.  W.  167,  49  L.  B.  A.  454,  where  60^d 
persons  combined  and  established  for  the 
**priTate  use"  of  tfaemselrea  and  their  fam- 
ilies a  ferry,  the  operation  of  which  was  en- 
jokLsd.  To  the  same  effect  are  Batten  t. 
Torman.  123  Ky.  844,  97  S.  W.  770;  Chiapel- 
la  T.  Brown,  14  La.  Ann.  189;  Blanchard  r. 
Abraham,  115  La.  988,  40  Soutb.  379 ;  Sbem- 
wen  T.  Flnley,  88  Ark.  330.  114  &  W.  705; 
Weld  T.  Chapman,  2  Iowa,  624;  Dinner  v. 
Humburstonek  26  Canada  Sup.  Court  Rep.  252. 
In  all  of  tliese  cases  will  be  found  the  same 
^ort  to  extend  the  rule  undw  various  forms 
of  snbterfoge  and  erasion.  The  second  prop- 
osition advanced  under  this  head  is  twofold 
In  its  argument,-  tlie  one  btiog  that,  because 
the  United  States  government  as  an  employ- 
er would  have  the  rl^t  to  transport  its  em- 
ployes, the  employes  have  the  same  right  to 
provide  for  their  own  transportation.  The 
other  Is  tbst  right  of  eadi  tmeiayi  to 
row  himself  in  Ms  own  boat  is  unquestioned, 
and  that  what  one  man  may  do  tbe  many  ■ 
may  do  in  combination. 

[II]  In  discussing  this  second  propositlcm, 
it  to,  perhaps,  well  to  recall  precisely  what 
a  ferry  frandiise  is  and  what  are  Its  effects 
upon  tbe  general  public.  A  ferry  franchise 
emanating  from  tbe  supreme  power  of  tbe 
state  or  ite  authorised  mandatories  Is  a  grant 
to  a  named  person  empowering  him  to  con- 
tinue an  Intermpted  land  highway  over  the 
Interrupting  waters.  As  the  care  and  control 
of  the  highways  are  vested  in  the  sovereign- 
ty, so  also  is  this  right  to  say  who  shall  pur- 
vey for  the  public  in  tbe  matter  of  the  wa- 
ter hl^vray.  It  Is  In  no  sense  the  grant  of 
a  monopoly,  ev^  when  It  is  an  exclusive 
franchise,  as  Is  clearly  set  forth  by  Mr.  Jus- 
tice Story  in  tbe  case  of  Proprietors  of 
Charles  River  Bridge  v.  Proprietors  of  War- 
ren Bridge,  86  U.  S.  420,  9  L.  Ed.  773.  Says 
that  eoninent  Justice;  "No  sound  lawyer  will, 


I  presume^  assert  that  tbe  grant  of  a  right 
to  erect  a  brld^  over  a  navigable  stream  is 
a  grant  of  a  common  right  Before  such 
grant,  had  all  the  citizens  of  the  state  a 
right  to  erect  bridges  over  navigable  streams? 
Certainly  they  had  not,  and  therefore  the 
grant  was  no  restriction  of  any  common 
right  It  was  neither  a  monopoly,  nor  In  a 
legal  sense  had  It  any  tendency  to  a  monop- 
oly. It  took  from  no  citizen  what  he  pos- 
sessed before,  and  bad  no  tendency  to  take 
it  from  him.  It  took,  indeed,  from  the  Leg- 
islature the  power  of  granting  the  same  iden- 
tical privilege  or  franchise  to  any  other  per- 
sons. But  this  made  It  no  more  a  monopoly 
than  the  grant  of  the  public  stock  or  funds 
of  the  state  for  a  valuable  consideration." 
These  grants  are  primarily  made  for  the  ben- 
efit of  tbe  state,  only  secondarily  for  tbe 
benefit  of  the  grantee  of  the  franchise.  They 
are  accompanied  by  exactions  as  to  the  serv- 
ice to  be  performed,  the  times  thereof,  the 
conveniences  attending  them,  and  they  are 
further  accompanied  by  regulatory  measures 
affecting  charges  and  tolls.  In  return  for 
this,  and  to  the  end  that  this  public  service 
may  be  malntelned  according  to  the  exacted 
standard.  It  becomes  the  manifest  duty  of 
the  state  to  see  that  the  rights  of  the  owner 
of  the  franchise  are  not  interfered  with.  It 
puts  upon  the  public  no  compulsion  to  use 
the  ferry,  but  It  forbids  to  the  public  or  to 
any  considerable  part  of  It  the  right  which 
before  the  existence  of  the  ferry  franchise 
they  were  entitled  to  enjoy,  namely,  the  right 
by  combination,  co-operation,  and  association 
to  conduct  their  own  ferriage.  Thus  It  would 
not  be  regarded  as  an  unwarranted  infringe- 
ment of  a  ferry  franchise  for  a  man  to  trans- 
port across  the  stream,  within  the  territorial 
llmlte  of  the  franchise  right  himself,  his 
family,  his  goods,  and  his  servants.  It  is 
this  last-mentioned  doctrine  whose  applica- 
tion Is  sought  to  be  extended  to  the  extreme 
length  of  Justifying  app^lant's  conduct  The 
doctrine  itself  is  an  ancient  one.  It  has  aris- 
en and  has  been  applied  in  many  cases,  and 
the  foundation  of  it  has  been  said  to  rest 
in  the  ancient  right  of  a  man  so  to  use  bis 
own  boat  But  it  has  always  been  tbe  own- 
er's right,  the  master's  right  In  pursuit  of 
bis  own  private  business  or  pleasure,  to 
which  the  doctrine  has  been  applied.  Thus 
in  Ives  V.  Calvin,  3  Uppor  Canada  Queen's 
Bench  Reports,  464,  the  action  was  against 
Calvin  for  tbe  violation  of  a  fierry  franchise^ 
and  It  was.  held  that  by  virtue  of  the  com- 
mon law  and  by  virtue  of  a  provincial  stat- 
ute a  prason  was  at  liberty  to  use  bis  boat 
for  carrying  backward  and  forward  his  own 
household  and  servants,  or  the  laborers  in 
his  employment  It  there  appeared  that  a 
ferry  franchise  bad  been  granted  brtween 
Kingston  and  Garden  Island ;  that  defendant 
lived  upon  Garden  Island,  where  he  carried 
on  a  large  business  in  loading  and  unload- 
ing vessels  and  In  building  and  rfipairing; 
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that  be  onployed  a  great  number  of  men, 
and  used  Us  own  boats  to  carry  hfa  own  ma- 
terial and  bis  own  men  back  and  forth.  It 
la  tbere  declared  witb  reference  to  the  de- 
fendant's rlgbts  tbat  "if  defendant  were  pre* 
dnded  from  nalDg  hie  own  boats,  and  were 
compiled  to  avail  blmseU  of  the  plalntUTs 
ferry  on  all  occasloDB,  be  would  be  exposed 
to  an  unreasonable,  If  not  Intolerably  bur* 
den."  Thla  case,  relied  upon  by  appellant, 
would  be  perdnent  to  the  consideration  If  by 
this  action  It  woe  sooght  to  restrain  the 
United  States  government  from  mo^g  at 
will  its  own  men  and  munitions.  In  Dlnnw 
T.  Humberstone,  supra,  however,  the  Su- 
prune  Court  of  Canada  rigidly  suppressed  an 
effort  sucb  as  was  here  made  whereby  an  u- 
aodatton  sought  to  operate  a  ferry  upon  the 
fsmlllsr  plea  that  It  was  but  a  private  as- 
sociation not  opMk  to  the  public,  not  dealing 
with  the  public,  and  therefore  not  creating 
any  legal  Interference  with  i^atnturs  fran- 
chise. 

[11]  Appellant's  assertion  that,  because  an 
employer  may  so  transport  his  employes,  the 
employfe  may  make  provision  for  their  own 
transportation,  Is  without  foundation  in  any 
adjudicated  case,  and  is  entirely  beyond  the 
reason  of  tbe  rale  which  upholds  the  condnct 
of  the  employer.  It  is  because  he  is  the 
employer  that  he  may  move,  for  purposes  of 
his  own  convenience,  or  even  profit,  his  own 
people  in  his  own  boats.  Of  course.  In  tbe 
case  of  the  United  States  government,  itself 
a  sovereign  power,  the  right  does  not  rest 
alone  upon  so  narrow  a  ground.  It  would  be 
one  of  Its  Inherent  powers  of  sovereignty  be- 
yond question.  But  certainly  it  would  not 
be  contended  that  the  inherent  powers  of 
sovereignty  could  be  exercised  by  any  one 
or  any  number  of  the  employes  of  the  gov- 
ernment, and  therefore  the  whole  proposi- 
tion, so  far  as  this  appellant  Is  concerned, 
must  rest  upon  the  employes'  right  to  do 
what  the  employer  may  do.  The  unwarrant- 
ed assertion  is  made  by  appellant  that  to 
deny  this  right  to  the  employes  is  to  favor 
the  rich  against  the  poor,  tbe  employer 
against  the  employes.  In  truth,  in  logic,  and 
in  law  every  right  that  is  open  to  the  em- 
ployer is  possessed  by  the  employe.  The  em- 
ploye may,  as  may  the  employer,  in  his  own 
boat  and  for  Ills  own  purpose  of  pleasure 
or  convenience,  move  himself,  his  family,  his 
household  goods,  and  his  servants.  This  la 
as  much  his  right  as  it  Is  the  employer's,  and 
the  onployer's  right  is  no  whit  greater.  To 
assert,  as  Is  here  done,  that  the  employes 
may  in  combination  to  any  number  and  to 
any  eaitent  procure  boats,  run  a  regular  serv- 
ice, and  thus,  without  warrant  of  law,  op- 
erate a  ferry,  is  to  say  that  the  employes 
possess  greater  rights  than  does  the  employer, 
rights  which  would  ever  be  denied  tbe  em- 
ployer. The  employes  do  not  se^  to  exer- 
cise the  same  right  Tliey  se^  to  combine. 
Would  a  combination  o£  the  employers  of 
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Vallejo  to  move  tbMr  gwXtM  and  people  by 
ferriage  in  the  boats  owned  by  the  combina- 
tion be  countenanced?  The  attempt  has  beoi 
made  In  many  diverse  forms,  and  baa  never 
been  allowed.  Yet,  If  tbe  argument  of  appe- 
lant upon  this  proposition  is  sound.  It  should 
have  been  allowed,  and  there  could  then  be 
no  logical  reason  tar  denying  the  same  right, 
both  to  a^  or  any  number  of  onployers,  and 
to  all  or  any  number  ot  dnployea  under  dif- 
ferent enq^oyers.  In  fact,  if  community  of 
interest  be  tbua  made  the  aole  baala  for  the 
act  proposed  to  be  done^  ttie  aame  reaani- 
ing  would  authorise  tbe  Inliabltants  ot  a  city 
or  any  considerable  number  of  them  to  do 
the  same  tblng.  Aa  little  wknant  Is  there 
for  tbe  application  of  the  second  inwposltion, 
nam^,  that  because  each  employfi  has  the 
right  to  row  himself  In  bis  own  boat  for 
pleasure,  convenience,  or  economy,  tbe  em* 
ployte  may  associate  for  (bat  purpose^  since 
what  one  man  may  do  many  may  do  in  com- 
bination. 

[1 2]  The  maxim  is  one  of  freqnrait  applica- 
tion, and,  when  properly  understood.  Is  un- 
impeachable. But,  like  many  another  of  sudit 
convenient  phrases  of  the  law.  It  has  its 
well-deflned  limits.  It  is  not  always  nor  uni- 
versally true  that  what  one  man  may  do, 
many  may  do  in  combination.  It  is  only 
those  acts  which  work  no  Invasion  of  rights 
when  done  in  combination  that  may  be  so 
don&  One  man  may  go  to  the  theater,  or  a 
party  of  20  may  go,  and  necessarily  no  harm 
to  one's  rights  or  privileges  Is  here  involved. 
But,  upon  tbe  otlier  hand,  one  man  may 
set  the  price  of  his  goods  at  a  ^ven  figure 
and  be  quite  within  his  rights,  whereas,  if 
the  merchants  of  tbe  town  agree  by  combina- 
tion to  set  this  same  figure,  not  only  is  the 
wrong  apparent,  but  It  is  one  forbidden  by 
law.  So  here  the  one  man  rowing  bis  boat 
within  the  limits  of  the  ferry  franchise  ex- 
ercises a  personal  right  and  his  act  as  to  the 
ferry  company  Is  damnum  absque  injuria. 
Let  1,000  or  2,000  men  In  combination  pro* 
pose  to  buy  boats  and  operate  them  for 
their  common  use  and  convenience,  then  the 
right  of  one  man,  which  he  may  unquestion- 
ably exercise  alone,  has  by  combination  been 
converted  into  an  unwarranted  ferry  ^stem 
for  the  many. 

[13]  3.  Under  this  bead  it  is  pointed  out 
that  the  Injunction  forbids  tbe  appellant 
from  conducting  a  ferry  "from  any  point  on 
said  Mare  Island  which  Is  within  one  mile 
of  plaintiff's  ferry  terminal  on  said  Hare 
Island,  to  any  point  within  the  said  dlty  of 
Yallejo  wtilch  is  wlUiin  one  mile  of  plalntlfTs 
ferry  terminal  in  the  said  city  of  yallejo." 
And  sQll  further  the  judgment  enjoins  the 
appelant  "from  maintaining  or  operating 
under  titie  guise  of  tbe  Solano  Aquatic  Club 
or  otherwise  a  ferry  between  said  dty  of 
Vallejo  and  said  Mare  Island.'*  Aa  to  the 
first  of  these  quotations,  it  is  said  It  Is  whol- 
ly beyond  tbe  power  of  the  state  court  to 
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control  the  cxmdact  of  appellant's  membera 
while  upon  tbe  federal  territory  of  Mare  Is- 
land, and  It  Is  argued  from  this  not  only  that 
the  judgment  must  be  rerersed,  but  that  ap- 
pellants have  the  unquestioned  right,  with- 
out interference  from  state  authority,  to  em- 
bark in  any  manner  they  see  fit  under  the 
license  of  the  federal  government  from  the 
Mare  Island  side,  and,  having  this  right, 
which  goes  with  them  at  least  upon  the  nav- 
igable waters,  they  must  have  an  equal  right 
to  land  upon  the  government  fltwt  on  die 
Tallejo  side,  which  government  float,  in  ar> 
gnment,  is  treated  as  having  all  the  dignity 
and  ezclu^veness  of  a  government  battle- 
ship. It  has  heretofore  been  pointed  out 
that  a  ferry  ItanchiBe  Is  good,  regardless  of 
whether  or  not  it  can  be  enforced  on  the 
farther  side  of  the  water  coarse  (Slstervllle 
Ferry  Co.  v.  Russell,  52  W.  Va.  306,  43  S..B. 
107,  S8  L.  R.  A.  S13),  and  that  the  point  of 
departure  la  the  basis  and  home  of  the  ferry 
(State  V.  Fandre,  54  W.  Va.  122,  46  S.  E. 
269,  63  L.  R.  A.  877,  102  Am.  St.-  Rep.  927, 
1  Ann.  Cas.  104),  and  the  fact  that  one  ter- 
minus is  in  anoUier  and  foreign  Jurisdiction 
does  not  take  it  out  of  the  Jurisdiction  of  the 
authority  which  granted  it  (Nixon  et  at.  v. 
Beld,  8  S.  D.  507,  67  N.  W.  57,  32  L.  R.  A 
K16;  N.  y.  Central  v.  Board  of  Chosen  Free- 
holders, 76  N.  J.  Law,  664,  74  AtL  954,  16 
Ann.  Gas.  858).  If  the  outer  terminal  la  be- 
yond the  Jurisdiction  of  the  granting  power, 
it  may  affect  the  value  of  the  franchise,  but 
not  its  legality.  Conway  et  aL  v.  Taylor's 
Ex'rs,  1  Black,  603,  17  L.  Ed.  191;  Colum- 
bia-Delaware Bridge  Co.  T.  Qeisse,  38  N.  J. 
Law,  89.  Under  these  principles,  the  right 
of  the  state  to  control  appellant  for  the  vio- 
lation of  a  franchise  granted  by  it  can  be 
legally  met  only  by  a  showing  that  the  ap- 
pellant Is  himself  <verattng  by  authority  of 
an  equal  or  paramount  power ;  as  in  a  case 
where  navigable  waters  divide  two  states, 
each  state  has  the  unquestioned  authority  to 
grant  a  f6rry  ^nchise.  and  each  state  has 
the  right  to  restrain  an  unwarranted  inva- 
sion of  the  franchise  rights  so  granted.  The 
value  of  the  teinchise  will  deptaoA  upon  the 
ability  to  secure  recogidtloa  and  a  termlnua 
in  the  foreign  territory. 

[14]  Respondent  Is  operating  by  virtne  of 
such  a  frandilse,  and  has  obtained  full  recog- 
nition and  terminal  rights  from  the  foreign 
authority.  The  foreign  anttaority  baa  granted 
no  franchise  to  any  aOter  person  or  corpora- 
tion to  operate  a  ferry  from  Ite  shores.  It 
has,  we  repeat,  but  given  ft  revocable  permit 
to  certain  of  Its  employes  to  use  one  of  its 
floats.  The  language  in  the  Injunction  ob- 
jected to,  construed  as  an  attempt  to  impose 
the  Jurisdiction  of  the  state  upon  the  federal 
territory  of  Mare  Island,  Is,  of  course,  with- 
out warrant  and  In  excesa  of  the  law.  But 
It  is  equally  sabject  to  another  construction, 
and  tbat  Is  Umt  the  state  operating  by  In- 
junction upon  Its  own  creation,  the  Solano 
Aquatic  Club,  or  upcm  Ite  members,  its  dt- 


Isens,  forbids  an  unlawful  Interference  with 
the  franchise  which  it  has  granted,  and,  if 
it  be  thought  that  its  language  so  doing  is 
an  invasion  of  a  federal  right,  the  govern- 
ment alone,  and  not  these  wrongdoers,  will 
be  heard  to  complain. 

[II]  And,  finally,  it  may  be  said  that  the 
clause,  if  considered  wholly  beyond  the  pow- 
er of  the  court,  may  be  stricken  from  the 
Judgment  and  the  Judgmmt  be  allowed  to 
stand. 

[1 1]  We  perceive  no  force  to  the  conten- 
tion that,  even  if  the  employes  be  allowed 
to  depart  from  Mare  Island  without  inter- 
ference of  the  state,  they  may  go  with  their 
ferry  business  Into  the  state  in  violation  of 
Ite  laws.  This  certainly  they  cannot  do. 

[1 7]  The  second  quotation  might  be  an  In- 
terference with  Its  rights  of  which  appellant 
could  Justly  complain,  if  appellant  were 
maintaining  under  franchise  a  ferry  beyond 
a  mile  in  either  direction  from  respondent's 
ferry  slip.  But  it  does  not  claim  nor  pre- 
tend that  it  is  BO  d<^ng. 

[U]  Finally,  in  view  of  our  uniform  ded- 
siona,  from  Norris  v.  Farmers'  &  Teamsters* 
Co.,  6  Cel.,  to  Vallejo  Ferry  Go.  v.  Lang  & 
Mcpherson,  161  OaL  672, 120  Pac.  421,  where 
an  injunction  Tras  granted  to  protect  the 
Identical  franchise  which  the  same  i^aintiff 
is  here  exercising,  it  seems  unnecessary  to 
enter  into  any  detailed  discussiou  to  show 
that  Injunction  Is  the  appropriate  remedy, 
and  that  it  is  not  the  less  appropriate  be- 
cause one  of  the  terminals  of  the  ferry  is 
without  die  Jurlsdlctlmi  of  the  authority 
granting  the  franchise.  Gauble  et  aL  t. 
Craig,  94  Mo.  App.  675,  69  8.  W.  49. 

[1 1]  4.  By  the  statement  of  facts  and  the  his- 
tory of  the  litigation  heretofore  given  it  la, 
we  think,  made  sufficiently  plain  that  this 
respondent  has  not  slept  upon  ite  rights,  but 
has  vigorously  prosecuted  them,  and  has 
been  guilty  of  no  laches  so  far  as  this  appel- 
lant is  concerned  which  would  Justify  a 
court  in  equity  in  withholding  the  relief  de- 
manded. There  is  much  to  support  respond- 
ent's argument  in  this  regard  that  the  case 
of  Vallejo  Ferry  Co.  v.  Lang  &  McPberson 
waa  treated  by  all  the  parties  as  bdng  a 
test  case  to  decide  the  right  of  the  employes 
to  conduct  their  ferry.  It  will  be  remem- 
bered that  Lang  ft  MePboson  were  actual- 
ly engaged  in  the  ferriage  of  these  members 
of  the  Solano  AquaUc  GInb,  and  when,  un- 
der injunction,  Lang  ft  HcPherson  gave  up 
thdr  business,  these  employes  first  hired 
boata  and  boatmen,  and  subsequently  or- 
{^nlzed  this  corporation  to  continue  the  same 
ferriage  bualnesa.  Moreover,  It  appears  from 
the  record  that  In  the  petition  for  rehearing 
before  tlils  court  in  the  Lang  ft  McPherson 
Case  It  Is  explicitly  declared  that  Uiese  em- 
ployte,  the  members  of  appellant  corpora- 
tion were  virtually  the  partites  in  interest  in 
the  Lang  ft  Mcpherson  Case  and  vitally  con- 
cerned with  the  outcome  of  the  llti^tion. 
It  la  not  possible  to  peicd.ve,  therefore,  bow 
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It  can  b«  suocessfnllr  cbarged  against  re- 
spondent that  It  in  any  way  lulled  this  ap- 
pellant or  its  members  Into  a  false  and  fan- 
cied secarlt7. 

For  these  reasons  and  under  the  construc- 
tion of  the  Injunction  pendente  lite  wlilch 
has  been  ber^  given,  the  order  appealed 
from  Is  affirmed. 

We  concur:  SHAW,  J.;  LORIGAN,  J.; 
MMjTIN.  J.;  SLOSS,  J.;  ANOELLOTTI,  J. 


TALLBJO  FERRY  CO.     SOLANO  AQUAT- 
IC CLUB.   (Sac.  2,065.) 
(Supreme  Conrt  of  California.   April  4,  1918. 
Rehearing  Denied  May  8,  1913.) 

In  Bank.  Appeal  from  Superior  Court,  So- 
lano County;  Jolm  F.  Ellison,  Judge. 

Action  by  the  Vallejo  Ferry  Company  against 
the  Solano  Aquatic  Clnb.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

C!harles  S.  Wheeler,  of  San  FranciBco,  for 
appellant  John  J.  Barrett  and  Lent  &  Hum- 
phrey, all  of  San  Franetsco,  for  respondent 

PER  CURIAM.  TWs  appeal,  being  from  the 
same  order  and  raising  the  same  questions  aa 
the  appeal  Sac.  No.  2.054,  181  Paa  864,  this 
day  decided,  and  by  stipulation  having  been  con- 
solidated for  decision  with  appeal  Sac  No,  2,- 
054,  is  hereby  denied,  and  the  order  appealed 
from  Is  affirmed. 


SOLANO  AQUATIC  CLUB  t.  SUPERIOR 
COURT  OF  SOLANO  COUNTY 
et  aL    (S.  F.  6,334.) 
(Supreme  Court  of  (Talitomia.   April  4,  1U3.) 

iNJUMcnoK  (S  230*)— What  Cohbtitotes— 

Sbparatb  Oftbnbbs. 

Under  Code  C^t.  Proc  8  1209,  deelaring 
disobedience  of  any  lawful  judgment,  order,  or 
process  to  be  a  contempt  each  separate  act  of 
disobedience  is  a  contempt  sod,  where  peti- 
tioner was  enjoined  from  operating  its  ferry 
service,  the  operation  on  three  separate  days, 
although  connnnous,  constituted  separate  con- 
tempts which  might  be  separately  punished. 

[Bd.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  H  602-416;  Dec  Dig.  1  230.*] 

In  Bank.  O^orazi  by  the  Solano  Aquatic 
Clnb  against  the  Superior  Court  <tf  Solano 
County  in  the  State  at  GallfOmla  to  review 
orders  adjudicating  peUttoner  to  be  In  con- 
tempt Petition  dolled. 

Charles  S.  Wheeler,  of  San  Francisco,  for 
petitioner.  John  3.  Barrett  and  Lent  & 
Humphrey,  all  of  San  Francisco,  for  re- 
spondents. 

HBNSHAW,  J.  Certiorari  to  review  three 
several  orders  of  the  superior  court  of  the 
fMunty  of  Solano,  adjudicating  petitioner, 
the  Solano  Aquatic  Clnb,  to  be  in  contempt 
for  continuing  to  operate  its  ferry  service 
upon  three  separate  days,  after  notice  that  a 
temporary  restraining  order  prohibiting  It 
from  so  doing  had  theretofore  been  Issued 
from  the  court 


The  violation  of  the  temporary  injimctlon 
is  not  questioned.  The  principal  contention 
is  that  the  restraining  order  ttaelt  is  void. 
The  reasons  advanced  are  those  which  have 
been  considered  and  decided  adversely  to  pe- 
titioner's contention  In  the  case  of  Vallejo 
Ferry  Company  v,  Solano  Aquatic  Club,  Sac 
No.  2,054,  181  Pac;  864,  this  day  decided. 

The  only  other  proposition  which  merits 
consideration  is  the  contention  of  petitioner 
that,  though  Its  acts  were  continuous  and 
covered  violations  upon  separate  days,  tdie 
court  had  the  power  to  punish  only  for  a 
single  contempt  Manifestly,  if  such  be  the 
law,  the  petitioner  h^e  coold  suffer  punish- 
ment for  one  act  and  then  be  free  to  operate 
its  ferry  not  only  until  final  determination 
on  the  appeal  from  the  order  granting  the 
temi>orary  injunction,  but  until  final  deter- 
mination  of  the  appeal  from  the  permanent 
Injunction,  should  such  an  Injunction  follow 
upon  the  conclusion  of  the  trial.  But  such  is 
not  the  law.  Disobedience  of  any  lawful 
judgment,  order,  or  process  of  the  court  Is  a 
contempt  (Code  dv.  Proc.  |  1300),  and  every 
Borate  act  of  disobedloice  is  a  separate 
contempt  Golden  Gate  Consolidated  Hy- 
draulic Mining  Co.  v.  Sup^or  Court  of  Ymba. 
County,  66  C!al.  187,  8  Pac.  628.  In  that 
case,  in  violation  of  an  injunction,  the  peti- 
tioner for  a  writ  of  review  had  beoi  found 
guilty  of  three  stifMirate  acts  of  contempt  in 
operating  its  mine  and  permitting  its  debris 
to  fiow  into  the  Yuba  River.  Says  this 
court:  "The  court  found  the  defwdant  guil- 
ty of  three  separate  contempts  in  disobeying 
the  restraining  order  on  three  several  days. 
This  it  was  authorized  to  da  Each  act  vio- 
lative of  the  injunction  was  a  s^uuvte  con- 
tempt" Reference  also  may  be  made  to  Ex 
parte  Stice,  70  Cal.  61,  11  Pac  458,  Over- 
end  V.  Superior  Conrt,  181  OaL  280,  63  Pne. 
872,  and  9  Cya  5a 

The  judgments  In  contempt  were  therefore 
within  the  jurisdiction  of  the  court  to  pro- 
noonce,  and  this  writ  of  review  is  according- 
ly discharged. 

We  concor:  SHAW,  J.;  LOBIGAN,  J.; 
MELTIN,^.;  SLOSS, J.;  ANOBLLOTTI, J. 


DIAMOND  MATCH  CO.  et  aL  v.  8ILBBB- 

STEIN.   (Sac.  1,976.) 
(Supreme  Court  of  California.    April  9,  1913. 
Rehearing  Denied  May  9,  1913.) 

1.  Mechanics'   Iaenb  a  113*)  —  Claims 
Against  Coktbactob— notice  to  Buildiko 

OWNEB— Duty  to  WiTHHOLO  PATUENTa. 

Under  Code  Civ.  Proc.  |  1184,  providing 
"on  a  notice  being  given,"  one  for  whom  a 
building  la  being  constructed  by  a  materialman 
or  laborer  of  the  value  of  material  or  labor 
furnished  or  to  be  furnished,  or  done  or  to  be 
done,  by  him  to  or  for  the  contractor,  the 
owner  ^all  withhold  from  the  contractor  suf- 
ficient money  due  er  that  may  become  due  the 
contractor  to  answer  such  claim  and  any  lien 


•For  ottrar  casss  m*  sanu  toplo  and  section  NIlHBEB  In  Dee.  Dig.  ft  Am.  Dig.  Key-No.  8w1m  A  Bop'r  lodoxoi 


Digitized  by 


Google 


dam 


DIAMOND  MATCH  CO.  T.  BILBERSTEIN 


876 


therefor,  the  owner  must  withhold  sach  amoont 
from  tile  first  moneys  that  would  otherwioe  be 
payable  the  contiactor;  and  his  failare  to  do  so 
cannot  affect  the  rli^ta  of  others  later  giving 
him  like  noticea. 

[Ed.  Note.— For  other  casea,  see  Mechanics* 
Uens,  Gent  Dif.  |  148;  Dec  Dig.  |  113  «] 

X  MBCHAinCB'    IdXHS    ^  IIS*)— NOTICB  OV 

OuiMa  —  Fbkuatubs  PAnamB  to  Cor- 

TBA.CTOB. 

Prematurely  making  a  paymoit  which,  un- 
der a  bailding  contract,  was  to  be  made  to  the 
contractor  on  completion  of  the  bailding,  coald 
not  avail  the  owner  to  defeat  either  tfiose  es- 
tablished liens  or  those  who,  under  Code  CIy. 
Froc  I  1184,  served  timely  notices  on  the 
owner  to  withhold  from  the  contractor  money  to 
answer  their  claims  for  labor  and  materiaL 

J;Ed.  Note.— For  other  oases,  see  Mechanics* 
en&  Cent  Dig.  Ii  160-100;   Dec.  Dig.  i 
ll(k*] 

&  MKOEAinos'  LiSHS  a  lis*)  —  NoTUB  or 

GLAIUB— PATHBIfTB  TO  OOMTBAOTDB  —  STAT- 
UTE AND  Contract. 

The  proTisioa  of  a  bailding  contract  for 
certain  payments  to  the  contractor  as  the  work 
progresses  is  subordinate  to  Code  Civ.  Proc  S 
1184,  leqoiring  the  owner  on  notice  of  claims 
for  work  and  material  to  withhold  from  the  first 
moneys  due  to  Uie  contractor  enon^  to  answer 
snch  claims. 

[BH  Note.— For  oOite  cases,  see  Mechanics' 
Lbns,  Ouit  Dig.  1 148;  DtaTDig.  I  118.*] 

4.  MsoHAnios*  Ijasa  (|  113*)  —  Notice  of 
Ulaih»— NBCBesrrr  or  Establibhino  Liinb. 
Under  Code  Civ.  Proc  1  1184,  providing 
that  on  notice  of  claims  against  a  building 
contractor  for  labor  and  material  being  served 
on  the  owner  of  the  bailding,  he  shall  withhold 
from  the  first  moneys  due  to  the  contractor 
enough  to  answer  sncb  claims,  the  notice  serves 
as  an  equitable  garnishment ;  and  it  is  not  nee- 
essaiT  to  UaUUty  of  the  owner  for  flie  dalms 
tihat  liens  be  established  therefor. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Xiens,  Cent  Dig.  S  148;  Dec  Dig.  |  113.*] 

D.  MEOEAHICa'  lAZTSB  (|  l&l*)  —  NOTICI  OF 

Clazus— Ikteubt. 

daimants  for  \ahar  and  material  done  for 
and  famished  a  building  contractor,  having 
served  notices  of  their  claims  on  the  owner  of 
the  building,  requiring  him,  under  Code  Civ. 
Proc  I  1184,  to  withhold  from  the  first  moneys 
due  the  contractor  enough  to  answer  flie  daims, 
may  reeorer  of  the  ownor  fntersst  on  their 
claims  from  the  time  provided  by  the  contract 
for  the  final  payment  to  the  contractor. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Uens.  Cent  Dig.  ||  280-288,  eott;  Dea  Dig. 
|1«1.*] 

H.  UECHAlfiaB'  IjIENS  (|  SRI*)  —  NonOI  OF 

OuuMB—SvDaiavt. 

Judgment  for  one  who  has  not  established 
a  mechanic's  lien,  but  has  merely  served  notice 
of  ckdms  against  the  contractor,  thereby  requir- 
ing tlie  owner  of  the  bailding,  under  CoiB  Civ. 
Proc  1  1184,  to  withhold  from  the  first  moneys 
due  the  contractor  enough  to  answer  the  claim, 
should  not  be  for  payment  thereof  out  of  the 
proceeds  of  sale  w  the  property,  ordered  to 
satis^  the  Uens;  his  remedy  being  by  execution 
levy. 

[Ed.  Note — For  otiier  cases,  see  Mechanics* 
Uens,  Cent  Dig.  H  &»B-606,  607,  UO;  Dec 
Dig.  I  201.*] 

Department  2.  Appeal  from  Superior 
Court,  Butte  County;  John  G.  Gray,  Judge. 

Action  by  the  Diamond  Match  Company 
and  others  against  H.  Silberst^  Judgment 
for  plaintiffs.  Defoictont  appeftls.  Modified. 


Park  Henshaw,  of  Ghlco  (Knight  & 
gerty,  of  San  Francisco,  of  counsel),  for  ap- 
pellant F.  a  Lnsk.  of  Ghlco.  A.  F.  Jones 
and  George  F.  Jones,  both  of  OroTille,  Gay 
R.  Keonedy  and  Blchard  White,  both  of 
Chlc<^  Walter  Linfortfa,  of  San  Francisco, 
Lon  Bond,  of  Chlco,  and  Jos.  P.  Lucey,  ct 
Son  Francisco,  for  respondents  A.  F.  Jones 
and  others. 

HENSHAW.  J.  Tbls  Is  a  consoUdated  ac- 
tion under  the  mechanics*  lien  law  to  en- 
force liens  for  material  and  labw  against  land 
and  the  building  thereon  owned  by  defendant 
and  appellant  Sllberstein,  From  the  Judg- 
ment and  from  the  order  denying  his  motion 
for  a  new  trial  Silborsteln  a;ppeal8. 

Defendant  had  entered  Into  a  valid  con- 
tract with  an  original  contractor,  tbe  Bnr- 
nlght-Kennedy  Company,  for  the  erection  of 
a  building  upon  bis  land  for  the  oonlzact 
price  of  $41,600.  By  the  toms  of  the  con- 
tract progress  payments  In  tbe  sum  of  $2,000 
each,  rcgtreeenting  T5  per  cent  of  the  work 
done^  were  to  be  made  from  time  to  time 
upon  tile  architect's  oertlflcate.  Thus,  un- 
der the  terms  of  the  contract,  there  would  be 
due  to  the  contnctor  upon  the  completian 
of  its  work  a  payment  <^  $3,100  and  36  days 
after  completion  the  sum  of  $10,400;  'The 
contractor,  however,  did  not  comiAete  its 
work,  but  abandoned  it,  after  having  re- 
celved  all  the  progress  payments  conteoH 
Idated  by  the  contract  and  1^,000  of  the  $3,- 
100  completion  payment  The  ownw  took 
possession  on  Biarch  21.  1910;  and  finished 
the  building  under  the  terms  of  the  ocmtract 
at  a  cost  of  $885.81.  The  building  was  ac- 
tually completed  on  April  14,  1910,  and  no- 
tice of  completion  was  filed  on  Ai>rll  15, 
1910. 

Toutddng  the  liens  and  personal  Judgments 
awarded  against  his  property  and  iitiw»if, 
aH>ellant  contends  that  the  progress  pay- 
ments which  he  had  made  were  Justifiable, 
being  called  for  by  his  contract;  that,  the 
contract  between  bimself  and  bis  contractor 
bding  admittedly  ralid,  there  remains  In  his 
hands  subject  to  tbe  demands  of  the  daim- 
ants $10,400,  the  final  payment,  and  $214.60, 
the  balance  of  the  comi^etlon  payment  after 
deductiiv  the  $2,000  which  he  liad  paid  the 
contracts  and  the  $886.81  which  he  bad  «e- 
pended  In  finishing  the  building,  making  a 
total  available  for  the  demands  of  the  claim-, 
ants  of  $10,614.60.  For  this,  and  this  alone, 
appellant  contends  that  he  Is  liable. 

By  respondents  it  is  shown  that  the  Dia- 
mond Match  Company  served  upon  appellant 
the  notice  to  withhold  under  section  1184, 
Code  of  (3vll  Procedure.  This  notice  was 
served  upon  Septembw  15.  1909,  and  was  for 
the  sum  of  $6,617.10.  After  the  aervica  of 
Uils  notice  appellant  paid  to  his  contractor 
many  thousand  dollars  in  excess  of  this  sum. 
Wygant  ft  Collins  served  a  like  notice  on 
Decemb^  26,  1900,  to  withhold  the  sum  of 
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f 1.751.20.  Thereafter  the  appellant  paid  to ,  dates  ot  the  services  of  the  snbeeQnent  no- 


bis contractor  the  sum  of  $4,000.  The  Cblco 
ConatructLoQ  Company  served  its  similar  no- 
tice on  January  4.  1910,  to  withhold  $205.40, 
and  thereafter  the  appellant  paid  to  his  con- 
tractor the  sum  of  ^,000.  W.  W.  Montague 
&  Co.  served  its  noUce  to  withhold  $1,774.04 
upon  Febraary  10,  1910.  Other  similar  no- 
tices were  served  before  the  date  of  comple- 
tion, but  those  here  enumerated  are  all  that 
it  is  necessary  to  mention  in  exposition  of 
the  legal  questions  Involved.  The  principal 
of  these  questions  concerns  the  constructlou 
of  section  1184  of  the  Code  of  Civil  Proce-| 
dure  which  section  at  all  the  times  covered  by 
this  litigation  provided  as  follows:  "Any  of 
the  persons  mentioned  In  section  eleven  hun- 
dred and  eighty-three,  except  the  contractor, 
may  at  any  time  give  to  the  reputed  owner 
a  written  notice  that  they  have  performed 
labor  or  furnished  materials,  or  both,  to  the 
contractor,  or  other  person  acting  by  the  au- 
thority of  the  reputed  owner,  or  that  they 
have  agreed  to  do  so,  stating  In  general  tern» 
the  kind  of  labor  and  materials,  and  the 
name  of  the  person  to  or  for  whom  the  same 
was  done,  or  furnished,  or  both,  and  the 
amount  In  value,  as  near  as  may  be,  of  that 
already  done  or  furnished,  or  both,  and  of 
the  whole  agreed  to  be  done  or  furnished,  or 
both.  •  •  •  Upon  such  notice  being  giv- 
en, It  shall  be  the  duty  of  the  person  who 
contracted  with  the  contractor  to,  and  he 
shall,  withhold  from  his  contractor,  or  from 
any  other  person  acting  under  such  reputed 
owner,  and  to  whom  by  said  notice  the  said 


tlces  ui>0D  him.  In  fact,  as  has  been  said, 
the  appellant  did  not  so  withhold  these  mon- 
eys at  all  but  he  Insists  that  in  contempla- 
tion of  law  he  la  to  be  treated  as  having 
withheld  them  out  of  these  last  payments, 
and  the  effect  is  to  render  nugatory  the  sub- 
sequent notices  to  withhold.  Such,  however, 
ia  not  the  meaning  of  section  1184,  Code  of 
Civil  Procedure,  and  such  a  construction  un- 
der most  obvious  condderatlons  would  re- 
sult in  "confusion  worse  confounded."  It^to 
ttie  clear  duty  of  the  owner  under  service  of 
such  a  notice  To"  ^fflhhold'  ^jtoin  '  the  money 
due,  or  rrom  the  first  moneys  that  jnay  be- 
'eomedue,  k'  sum^giifflclent  to  protect  him 
agalrisTthg-tRjfflapd  of  the^notice.  lI'he"3oe8 
not' do  thfiT  he  becomes  justly  liable  under 
later  notices  to  withhold  which  may  be  serv- 
ed upon  him.  No  materialman  is  charged 
with  knowledge  that  another  materialman 
has  served  the  owner  with  such  notice  to 
withhold,  still  lees  with  knowledge  that  the 
owner  contemplates  withholding  the  funds 
out  of  the  last  payments  that  may  become 
due  the  contractor.  The  materialman  read- 
ing the  contract  and  learning  from  the  terms 
of  it  that  moneys  are  to  become  dae  serves 
his  notice  and  Is  entitled  to  rely  upon  the 
fact  that  sufficient  of  these  later  payments 
win  be  withheld  to  meet  his  claim.  Of 
course,  If  all  of  those  payments  have,  in  fact, 
been  absorbed  under  the  demands  of  the 
earlier  notices,  the  owner  would  be  entitled 
to  show  that  fact  But  he  can  do  this  only 
under  the  construction  here  set  fbrth,  name- 
labor  or  materials,  or  both,  have  been  fur-  ly,  that  from  the  time  of  the  service  of  each 
nlshed,  or  agreed  to  be  furnished,  suffldeut  Lotice  upon  him  he  has  withheld  out  of  the 
money  due,  or  that  may  become  dae  to  such  Kioneys  due,  or  first  to  become  due,  funds  to 
contractor,  or  other  person,  to  answer  such  j^eet  the  previous  demands, 
claim  and  any  lien  that  may  be  filed  there- 


for for  record  under  this  chapter." 

[1]  Appellant's  argument  as  to  the  mean- 
ing of  this  section  may  be  illustrated  as  fol- 
lows: Under  the  notice  of  the  Diamond 
Match  Company  it  became  the  duty  of  the 
appellant  to  withhold  $5,617.10,  but  he  had 
the  right  to  withhold  this  sum  out  of  money 
"that  may  become  due"  the  contractor.  He 
was  under  no  duty  or  compulsion  to  with- 
hold it  out  of  the  first  moneys  due  or  to 
become  due.  Ther^ore  he  was  justified  in 
making  all  the  subsequent  payments  to  tils 
contractor  which  he  did  make  down  to  the 
'time  and  point  when,  excepting  the  final  pay- 
ment of  $10,400,  there  should  be  due  to  the 
contractor  only  the  sum  of  $5,617.10.  It 
should  be  considered  that  this  la  what  the 
appellant  did  and  that  this  $6,617.10  would 
represent  the  full  amount  of  the  completion 
payment  of  $3,100  and  something  over  $2,000 
of  the  last  progress  payments.  In  contem- 
plation of  law,  therefore,  so  argues  appel- 
lant, he  is  to  be  considered  as  having  with- 
h^  this  $5,017.10  to  meet  the  demand  of 
the  Diamond  Match  Company,  wherefore 
there  was  no  money  under  his  control  due  or 
to  become  doe  to  tbe  contractor  upoa  the 


^  [2}  It  is  to  be  borne  In  mind  that  the  con- 
tractor did  not  complete  the  bnildli^,  uid 
that  therefore  the  completion  payment  of  $3,- 
100  never  became  due  and  the  premature 
payment  "Of  $2,000  of  It  to  the  contractor 
could  not  avail  the  owner  to  defeat  ^ther 
those  whose  claims  of  lien  were  established 
or  those  who  served  timely  and  proper  no- 
tices to  withhold.  Thus,  in  contemplation  of 
law,  there  was  In  the  hands  of  the  owner 
on  the  completion  of  the  building  by  him  a 
sum  to  meet  the  demands  of  notice  servers 
and  Hen  claimants  composed  of  the  follow- 
ing items: 

Amonnt  of  IMamond  Match  Com- 
pany's claim  under  its  notice  9  5,617  10 

Amount  of  Wygant  &  OolHns*  claim 
under  Its  notice   .  1,751  20 

Amount  o(  Chico  Conatmction  Com- 
pany's claim  nnder  its  notice. . . .        20S  40 

The  completion  payment  of  $3,100, 
less  $885.81,  spent  by  the  owner 
In  flnisblDg  the  building   2,214  60 

Final  payment   10,400  00 

[3]  That  appellant  did  not  in  fact  have 
this  sum  of  money  because  he  had  paid  a 
large  part  of  It  to  the  contractor  does  not 
exonerate  him  from  liability.  The  terms  of 
bia  contract  iffOTtdiDg  for  progress  jfKfiaeata, 
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the  temui  oT  vblcb  he  isiTOkes  for  his  Jtwtlfl- 
catton,  are  anbordlnate  to  the  valid  provt 
fllona  of  the  law,  and  under  those  ralld  pro- 
Tialona,  after  the  service  of  these  notices 
upon  him,  he  paid  these  moneys  at  his  peril. 
Aa  to  the  cwnpletloii  payment,  the  92,000  of 
It  which  he  paid  lieton  It  became  due,  was 
likewise  a  payment  made  at  his  own  peril 
Aivellant  leema  to  argue  i^on  the  author!^ 
of  such  cases  as  Stimsm  Mill  Ckimpany  v. 
Brann,  136  OaL  122.  68  Pac.  481,  67  I*  B.  A. 
726,  89  Am.  St  Bep.  116,  Oibbs  t.  Tally,  ISS 
Cal.  373,  6S  Faa  070».  60  U  B.  A.  81S»  and 
Lataon  t.  Nelson,  11  Fac.  OoMt  Law  J. 
580,  that  the  leftoiieniwtB  of  aection  1181, 
Code  of  OlTll  Froeedim,  are  lllesal  as  lutein 
ferlng  with  tiie  right  of  contract,  bat  the 
validity  of  these  proviaLons  has  been  too  of- 
tto  Qptwld  to  be  opoi  ik>w  to  anestlon.  The 
cases  upon  whldi  appelant  rdles  were  mere- 
ly to  the  efFect  that  certain  other  and  dis- 
carded requirements  of  the  mechanics'  lien 
taw,  such  as  the  requirement  compelling  the 
owner  to  file  a  bond,  were  invalid.  The  cases 
do  not  remotely  touch  the  construction  of 
section  1184.  The  cases,  however,  which  do 
uphold  Its  validity,  are  numerous  and 
amongst  them  may  be  dted  Russ  Lumber 
Compauy  v.  Garrettson,  87  CaL  594,  20  Paa 
747;  Bates  v.  Santa  Barbara  County,  90  CaL 
643,  27  Pac.  438;  Blanchl  v.  Hughes.  124 
CaL  24.  66  Pac.  610;  Newport  Wharf  & 
Lumber  Co.  v.  Drew,  126  Cat  685,  68  Pac. 
167 ;  Weldon  v.  Superior  Court,  138  CaL  427, 
71  Pac.  602;  Hampton  v.  Chrlstensen,  148 
Cal.  739,  84  Pac.  204.  In  the  last  dted  case 
It  Is  said:  "It  became  the  duty  of  the  owner 
upon  service  of  this  notice  to  withhold  suffi- 
cient funds  to  pay  the  claim  of  the  Lumber 
Company,  together  with  the  attorney  fees 
In  the  sum  of  $100  and  estimated  costs,  and 
Ms  subsequent  payment,  after  service  of  that 
notice,  even  though  legal  and  within  the 
contemplation  of  the  contract,  cannot  be  held 
to  affect  so  much  of  the  fund  as  was  thua 
set  apart  by  the  force  of  this  notice  operating 
In  the  nature  of  a  garnishment" 

[4]  The  nature  and  effect  of  such  a  notice 
will  be  found  fully  discussed  in  the  fore- 
^dng  cases.  The  notice  serves  as  an  "equita- 
ble garnishment"  It  Is  a  form  of  "equitable 
flubrogatlon  regulated  by  statute."  It  Is  an 
''equitable  assignment  of  the  amounts  due  or 
thereafter  becoming  due  the  contractor  under 
the  contract,  and  entitles  the  persons  serv- 
ing the  notice  to  receive  so  much  of  said 
amounts  as  would  satisfy  their  daims."  But^ 
ler  V.  Ny  Chung,  160  CaL  436.  117  Paa  612. 
Ann.  Ca&  1013A,  940-  The  ri^t  to  a  recovV 
«y  of  the  nwney  so  garnished  by  the  notlcci 
does  not  depend  npon  ^e  establishment  of  a' 
lien.  It  "is  a  cumulative  remedy."  Bates  v., 
Banta  Barbara  County,  00  OaL  648,  27  FacJ 
488. 

Sndi  being  the  law,  we  may  eome  to  the 
conslderatton  of  certain  of  the  spedflc  Judg- 
ments whlfdi  are  attached.   Foot  thousand 


dollars,  it  has  been  said,  was  paid  by  the 
owner  to  the  contractor  after  service  upon 
him  of  Wygant  &  Collins^  notice.  Wygant 
&  OolUns  were  denied  a  lien  because  of  the 
iwemature  filing  of  Uudr  lien  daim  upon 
April  6,  1910,  bat  their  notice  to  withhold 
was  timely.  The  owiwr  admittedly  paid  a 
large  sum  of  money  in  excess  of  their  de- 
mand after  receipt  of  the  notice,  and  he  can- 
not, as  has  been  said*  succeed  in  bis  endeavor 
to  have  these  subsequent  payments  treated 
as  having  been  wltiiheld  for  the  benefit  of  the 
Diamond  Mat<A  Conutany.  And,  finally,  as 
Wygant  ft  Oolllna'  right  of  recovery  does  not 
depoid  np(m  the  establtohment  of  their  lien, 
a  personal  judgment  In  their  favor  was  prop- 
et.  W.  W.  Montague  ft  Go.  was  denied  a  Hen 
for  failure  to  file  their  lien  claim  in  tiime; 
It  having  been  filed  on  Jane  22,  19ia  Bnt 
their  notice  to  withhold  was  served  before 
the  completion  payment  became  due  and 
when,  In  contenvlation  of  law,  there  was  in 
the  hands  of  the  ovrner  over  and  above  the 
amounts  covered  by  the  previous  notices, 
soffident  to  meet  this  donand.  Tb&  9Xga- 
mmt  which  ajnnllant  advances  to  the  effect 
that  premature  payments  ooold  only  be 
availed  of  by  those  estabUshlng  their  liens 
is  iu>t  supported  by  our  adiodlcations. 
Sweeny  v.  Meyer,  124  OaL  612,  67  Pac  479; 
Oanahl  r.  Weir,  ISO  CaL  237,  62  Pac.  612. 
It  follown,  therefor^  that  Montague  ft  Co. 
was  entitled  to  Om  personal  Judgment  whitih 
was  given. 

[S]  Respondents  were  entitled  to  Interest 
and  the  interest  awarded  began  to  run  from 
May  20, 1910. 36  days  after  the  completion  of 
the  building.  This  award  was  proper.  Pa- 
cific Mut  Life  Ins.  Co.  V.  Fisher,  106  OaL 
224.  30  Pac.  758;  KnowleS  v.  Baldwlfi,  125 
Cal.  224,  67  Pac.  988;  Macomber  v.  Blgelow, 
126  CaL  16.  68  Pac.  312.  This  appeUant  is 
not  Injured  by  any  award  of  Interest  given 
the  nonappeallng  contractor  beginning  to  run 
at  an  earlier  date. 

[(]  Objection  Is  made  to  the  Judgment  in 
favor  of  Wygant  ft  Collins  and  W.  W.  Mon- 
tague ft  Co.,  In  that  while  these  plaintiff 
were  denied  a  Hen,  the  Judgment  provides 
that  they  shall  be  paid  out  of  the  money 
arising  from  the  sale  of  the  property,  and 
that  this  is.  In  effect  the  ordering  of  the 
foreclosure  of  a  Hen  and  the  sale  of  the  prop- 
erty in  violence  of  law.  In  this  perhaps 
appellant  Is  technically  correct  but  it  does 
not  appear  from  the  Judgment  Uiat  the  prop- 
erty was  ordered  sold  to  meet  the  Judgment 
awarded  Wygant  ft  Collins  and  Montague  ft 
Co.  The  provision  is  merely  that  when  sold, 
they  shall  be  paid  out  of  the  proceeds.  The 
Judgment  In  favor  of  Wygant  &  GoUlns  and 
Montague  ft  Co.  will  be  modified  In  this  re- 
spect and  they  will  be  relegated  to  the  usual 
remedies  of  execution  levy.  In  all  other  re- 
spects the  Judgment  Is  affirmed,  and  respond- 
ents wtu  xecover  their  costs  on  this  appeal. 

We  (^^f^:  MBLYIN,  3.;  LOBIGAN,  J. 
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THOMPSON  T.  AMERICAN  FBTTTC  OO. 
(Civ.  1,176.) 
(District  Conrt  of  Appeal,  First  District,  Cal- 
ifornia.  Feb.  28,  191B.) 

Appeal  and  Ebbob  (11  612,  616*)— Authsr- 
ncATiON— Bill  of  ExoEPxioHfl. 

By  Supreme  Court  rule  29  (119  P.  xiv), 
on  appeals  from  the  orders  of  the  saperior 
courts,  the  papers  and  evidence  used  or  taken 
on  the  hearing  of  the  motion  must  be  authen- 
ticated bj  incorporating  them  in  the  bill  of  ez- 
ceptiouB,  and  under  the  altematlTe  method  of 
appeal  prescribed  by  Clode  Cit.  Proc.  |  941b, 
relating  to  notice  of  appeal,  and  section  OSSa. 
proTidins  for  an  appeal  on  tiie  record  'inateaa 
of  a  bill  of  ezceptionB,  which  record,  except 
on  appeals  from  the  judgment  roll,  shall  be  au- 
thenticated by  the  trial  jodgCt  the  aathentica- 
tiom  shonld  show  what  pspera  and  erldence  were 
naed  on  tiie  motion  enlininatlDx  In  the  order 
appealed  from,  and  hence  the  dork's  certificBte 
of  the  record  is  not  sufficient  to  perfect  an  ap- 
peal  by  either  method  of  appeal. 

[Bd.  Note. — For  other  cases,  see  Appeal  end 
Error,  Cent  Dig.  K  2694r-2701,  2714-2718; 
Dec  Dig.  H  612,  6i6.*l 

Airpeal  from  Superior  Goart,  Alameda 
County;  T.  W.  Harris,  Judge. 

Action  by  H^nry  Thompson  against  the 
Americas  Fmlt  Company.  From  an  order 
granting  a  motion  to  racate  a  Judgment  ren- 
dered and  entered  upon  the  defftult  of  de- 
fendant, plaintiff  appeals.  Dismissed. 

Henry  l^ompBon,  of  San  Francisco,  for 
appellant  Wilbur  6.  Zdgler,  of  San  Fran- 
daco,  for  respondent 

IiHINNON,  P.'X  This  purports  to  be  an 
appeal  from  an  order  granting  a  motion 
to  vacate  a  Judgment  rendered  and  entered 
upon  the  default  of  the  defendant 

The  appeal  cannot  be  considered  for  the 
reason  that  it  has  not  been  prepared  In  the 
manner  nor  perfected  to  the  extent  required 
by  law. 

The  record  before  ua  oonsiBts  of  a  copy  of 
tbe  followlns  pleadings,  papers,  and  orders 
In  the  case,  via.:  (1)  The  plaintiff's  com- 
plaint; (2)  the  summons  and  the  sheriff's 
return  thereon ;  (8)  the  Judgment ;  (4)  plaln- 
tUTs  affidavit  in  support  of  motion  for  Judg- 
ment on  deflEiiilt;  US)  defendant's  notice  of 
motion  to  vacate  Judgment;  (6)  order  vacat- 
ing Jndgmrat ;  and  (7)  notice  of  appeaL  Ap- 
pended to  all  of  these  is  the  certlflcate  of  the 
county  derk  that  they  are  follt  tm^  and 
correct  copies  of  the  originals  in  the  action. 
This  record,  however,  la  not  in  any  manner 
or  form  authenticated  by  the  certificate  of 
the  Judge  of  the  lower  court  before  whom  the 
matter  was  heard  and  determined. 

Prior  to  the  adoption  of  the  alternative 
method  of  appeal  provided  for  In  chapter  1, 
part  2,  title  13,  (tf  the  Code  of  Civil  Proce- 
dure, no  express  provision  was  to  be  found 
in  the  code  law  requiring  the  ladings, 
papers,  evidence,  etc.,  used  and  had  upon 
the  hearing  and  determination  of  a  motion 
made  In  the  saperior  court,  to  be,  upon  ap- 


peal to  this  court  from  an  order  granting 
or  denying  the  motion,  identified  and  au- 
thenticated by  the  certlflcate  of  the  Judge  of 
the  lower  court  aa  having  been  so  used. 
The  present  and  past  rules  of  the  Supreme 
Court,  however,  covered  this  omission  of  the 
statutory  law  by  providing  that  "In  all  cases 
appealed  from  the  orders  of  the  superior 
courts,  the  papers  and  evidence  used  or  taken 
on  the  hearing  of  the  motion  must  be  authoi- 
tlcated  by  incorporating  the  same  in  a  bill 
of  exceptions,  except  where  another  method 
of  authentication  is  provided  by  law."  Su- 
preme (>)ttrt  rule  No.  29  (119  Pac.  xlv). 

The  altematlTe  method  of  ai>peal  previous- 
ly nientloned  provides  a  procedure  tor  pre- 
paring a  record  upon  appeal  from  any  ap- 
pealable order  of  the  superior  court,  which 
record  wh^  prepared  performs  the  function 
of  a  bill  of  exceptions.  Such  record,  how- 
ever, Is  required  to  be  authenticated  In  es- 
sentially the  same  manner  as  is  required  for 
the  settlement  and  allowance  of  a  Mil  of 
exceptions.  While  the  authentication  requir- 
ed by  this  new  method  of  preparing  records 
upon  appeal  has  been  held  not  to  apply  to 
the  Judgment  roll  upon  which  an  appeal 
nuay  be  taken.  It  has  been  declared  to  be  an 
essential  of  all  other  records  upon  appeal 
which  are  designed  to  take  the  place  of  a  bill 
of  exceptions.  Christenson  L.  Co.  v.  Sea- 
weU,  157  Cat  406,  108  Paa  276;  Knoch  v. 
Halzlip  (Sup.)  124  Paa  997. 

Although  tbe  derk's  certificate  in  the  pres- 
ent case  declares  that  the  record  brought 
here  is  composed  of  true  copies  of  the  orig- 
inal pleadings,  papers,  motions,  and  orders 
filed,  made  and  entered  in  the  court  below, 
this  is  not  an  authentication  of  the  record 
sufficient  to  perfect  the  appeal  under  the 
original  or  alternative  method  of  appeaL 
Under  either  method  the  authentication 
should  show  what  papers  and  evidence  were 
actually  used  and  had  upon  the  hearing  of 
the  motion  which  culminated  in  the  order 
appealed  from.  This  the  clerk  could  not  do. 
It  was  not  for  him  but  fbr  the  Judge  who 
determined  the  motion  to  certify  the  papers 
and  evitoice  upon  which  the  order  ai^ealed 
from  was  mad&  Harrison  v.  Oouslna,  16 
Gal.  App.  616.  117  Pac.  664 ;  Knox  t.  Sctara^ 
18  CaL  Appw  220,  122  Pac.  969;  Hlbemla 
Bav.  &  L.  Soc:  T.  Doran,  161  OaL  118,  118 
Paa  626;  Credit  Clearance  Bureau  v.  Weary, 
etc;,  18  Gal.  App.  467,  12S  Pac  548;  Walsh 
V.  Hutdilngs,  60  Cal.  228. 
,  If  it  vraa  appdtenf  8  jrarpoae  to  present 
his  mtpeal  to  this  court  under  the  original 
metliod  of  a^eal,  he  should  have  pr^iared 
and  presented  to  the  Jndgtf  of  the  tow«r  oonrt 
for  ssttlemrat  a  bill  of  exertions,  showing 
the  papers,  evidence,  pleadings,  and  joo- 
ceedingB  used  and  had  upon  the  making  of 
Ute  order  appealed  from.  That  thla  waa  not 
his  purpose,  howerer,  is  apparent  from  the 
record  before  us,  which  does  not  purport  to 
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lie  an  authenticated  blU  of  ezceptlocis  as  re- 
quired by  t&e  rnle  ot  the  Snpreine  Oonrt 
Apparently  it  was  the  purpose  of  awellant 
to  take  hlfi  appeal  under  tbe  altematlre 
method ;  but  he  failed  to  prepare  and  perfect 
the  record  In  the  tauuiner  and  to  the  extent 
required  by  the  code  ifforlalons  creating  that 
method.  After  filing  his  notice  of  appeal 
under  the  provlglona  of  section  941b»  Code 
of  CirU  Procedure,  the  appellant  neglected 
to  do  any  of  the  things  required  1^  section 
963a  of  the  same  Coda  In  order  to  avail 
himself  of  the  altematlTe  method  of  wpe&U 
it  was  incumbent  upon  appeUant,  In  addition 
to  giving  Uie  notice  of  aKwal,  to  file  with  the 
clerk  a  request  ft>r  a  transcript  as  provided 
1^  the  section  last  mentioned,  whidi  would 
have  consisted  of  copies  of  the  moving  pa- 
pers, tlie  evidence  taken  upon  the  hearing 
of  the  motion,  and  tho  rnlii^  of  the  court 
theremi.  Upon  the  completlm  of  such  a 
transcript,  It  would  have  been  the  duty  of 
the  Judge  of  the  lowvr  court  to  examine  the 
same  and  certify  its  correctness  to  this  court 
Hibemla  Sav.  &  L.  Boa  v.  Doran,  siu»ra. 

Inaamndi  as  we  have  not  before  us  under 
either  method  of  appeal  a  duly  authenticated 
record  of  the  proceedings  had  In  the  lower 
court  upon  the  making  of  the  order  appealed 
from,  we  are  preidtided  from  considering  the 
matter  toion  Its  merits.  The  appeal  is  dis- 
missed. 

We  concur:  HALL,  J.;  UITRPHET,  Judge 
pro  teuL 


POUCHAN  V.  OODBAU.   <01t.  1,193.) 

(Diitrict  Coart  of  Appeal,  Flnt  DlBtrle^  Cal- 
ifornia.  March  6,  1918.) 

1.  Appial  and  S]bbob  (I  612*)— BbC(»i>— Av- 

THSI^CATXOK— NKOESSXTT. 

An  appeal  from  an  order  fixing  coBts  can 
be  perfected  onij  by  the  trial  judge  authenticat- 
ing  the  record  as  required  by  Code  Civ.  Proc 
i  953a,  or  by  Supreme  Court  Rule  29  (144  Cal. 
ui,  78  Pac.  zil),  and  the  appeal  will  be  dismisfl- 
ed  where  the  record  contains  papers  designated 
as  "transcript"  etipnlated  by  counsel  to  be  a 
true  copy  of  the  material  papers  on  aiweal, 
and  a  certificate  of  the  clerk  that  the  papery 
are  correct  copies  of  the  orlginalB. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  2694r-2701;  Dec  Dig.  | 
612.*] 

2.  LlBEX.    AND    SUHDSK    <|  129*)— C09r»— 

Statdtobt  Pbovisions. 

The  costs  imposed  by  libel  and  Slander 
Act,  S  7  (St.  1871-72,  p.  634),  providing 
that  in  case  plaintlCE  recovers  Judgment  he  shall 
be  allowed  as  costs  $100  counsel  fees  in  addi- 
tion to  other  costs,  are  penal  and  are  not  part 
At  the  costs  denominated  as  such,  and  may 
only  be  taxed  In  the  statutory  amount  after 
final  Jni^ment^  thoogh  ordinary  costs  of  a  first 
trial  of  an  action  tried  a  seetnid  time  may  ul- 
timately be  taxed  in  favor  of  tiie  prevailing 
par^. 

FBI  Note^For  other  eases,  see  Ubel  and 
Slander,  Gent  Dig;  |  Dec.  Dig.  |  129.*] 


Appeal  from  Superior  Court,  City  and 
County  of  San  Ftandsco ;  George  A.  Storte- 
vant;  Judge. 

Action  by  Oomain  Pouchan  against  Julius 
S.  Godeau.  Prom  an  order  fixing  costs,  plain- 
tiff appeals.  Dismissed. 

Costello  &  CostellD,  of  San  Prandsco  (A. 
W.  BroulHet,  of  San  Francisco,  of  counsel), 
for  appellant  Samuel  M.  Shortridge,  of  San 
Francisco,  tor  respondent 

MIJRPHET,  Judge  Pro  Tern.  This  Is  an 
appeal  from  an  order  of  the  superior  court 
of  the  city  and  county  of  San  Francisco  fix- 
ing costs.  After  this  case  was  once  tried  In 
the  enperlor  court  resulting  in  a  verdict  for 
appellant  a  new  trial  was  granted,  where- 
npon  Issue  was  again  Joined  before  a  jury 
and  again  resulted  In  a  verdict  In  appellant's 
favor.  After  the  second  trial  appellant  sea- 
sonably and  regularly  filed  and  served  a 
statement  of  his  costs  and  disbursements  In- 
cnrred  in  both  trials,  and  Incldded  therein 
an  item  of  $200  on  account  of  attorney  fees, 
claiming  such  under  section  7  of  the  Libel 
and  Slander  Act  (Stats.  1871-72,  p.  534).  that 
section  providing  that  "in  case  plaintiff  re- 
covers Judgment  he  shall  be  allowed  as  coats 
one  hundred  (flOO)  dollars,  to  cover  counsel 
fees.  In  addition  to  the  other  costs." 

[1]  Respondent  Insists  that  the  appeal  must 
be  dismissed  for  the  reason  that  appellant 
has  failed  either  to  bring  up  any  authenticat- 
ed bill  of  exceptions  in  pursuance  of  rule  29 
of  the  Supreme  Court  (144  CaL  111,  78  Pac. 
xil),  or  any  record  such  as  Is  contemplated 
by  sections  953a,  953b,  and  953c  of  the  Code 
of  Civil  Procedure. 

The  record  before  us  contains  certain  pa- 
pers designated  as  "Transcript"  which  is 
stipulated  by  counsel  to  be  "a  true  and  cor- 
rect copy  of  the  material  papers  on  appeal, 
*  *  *  and  that  the  same  shall  constitute 
the  record  on  appeal  herein,  and  that  the  ap- 
peal herein  shall  be  heard  thereon" ;  and  also 
a  certificate  of  the  clerk  of  the  superior 
court  that  the  papers  contained  in  the  tran- 
script are  true  and  correct  copies  of  the  orlg- 
Inals  of  such  papers  on  file  in  his  office. 

Neither  this  certificate  by  the  clerk  nor  the 
stipulation  can  take  the  place  of  a  judge's 
certificate  required  by  section  953a,  Code  of 
Gyil  Procedure,  because  the  law  provides 
that  a  Judge  alone  can  certify  as  to  what 
evidence  was  received  and  what  proceedings 
had  at  the  hearing  before  him.  Neither  par- 
ties litigant  nor  counsel  can  confer  original 
or  appellate  Jurisdiction  on  this  court  by 
stipulation  or  consent 

In  Credit  Clearance  Bureau  v.  Weary  & 
Alford  Co.,  18  Oal.  App.  467,  123  Paa  648, 
this  conrt  said;  "To  perfect  such  an  appeal 
it  was  necessary  for  the  appellant  to  adopt 
either  the  method  prescribed  by  sections  953a, 
953b,  a&^  953c  of  the  Code  of  ClvU  Pro- 
cedure,      tijftt  prescribed  by  rule  xxix  of 
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tbe  Soprenw  Comt  0>L  Ul,  78  Fa&  xU). 
If  either  of  roch  methoda  bad  been  pursued, 
tbe  record  would  have  been  examined  and 
authenticated  bf  trial  Judge— tbe  person 
who  knew  what  papers  were  used  upon  the 
hearing  of  the  motkm." 

As  was  said  In  Walsh  t.  Hstchlnga,  OOOaL 
228,  *'It  Is  not  for  the  clerk  to  determine 
what  papers  or  evidence  the  court  acted 
vvon.** 

In  Harrlscm  t.  GoasbUp  16  OaL  App.  BUS, 
117  P&c  S64,  the  judge  of  the  superlOT  court 
attached  this  certificate:  '*I  •  •  •  do 
luniby  certify  that  upon  the  hearing  of  the 
motion  of  H.  D.  Ooualns*  one  of  the  defend- 
ants  In  the  abore^tltled  aettoo,  *  *  * 
the  only  papon  considered  were  the  com- 
plaint In  said  aeOxm,  the  affidavit  of  merits 
of  H.  D.  Coudns,  with  four  exhlbltl^  A,  B, 
G,  and  D,  said  Gouslns'  notice  of  motion  for 
a  change  of  renue^  and  the  demurrer  of  H. 
W.  Button,  •  •  •  and  that  I  granted  the 
order  chanslng  the  Tenue  In  said  action; 
that  true  and  correct  copies  of  the  above- 
named  papas  •  •  •  are  set  out  In  the 
for^ob^E  transcript**  The  record  also  con- 
tained a  certificate  of  the  clerk  of  the  supe- 
rior court  certifying  the  correctness  of  the 
copies  of  the  papers  contained  in  the  tran- 
script This  court  held  that  the  record  did 
not  constitute  an  authenticated  bill  of  ex- 
ceptions under  rule  28  of  the  Supreme  Court, 
supra;  nor  did  it  contain  any  record  that 
would  measure  up  to  the  requirements  of 
section  95Sa  of  the  Code  of  Civil  Procedure, 
and  cites  Bamsbottom  v.  Fitzgerald,  128  Cal. 
76.  60  Pac.  C22;  Melde  v.  Reynolds,  120  Cal. 
234,  62  Pac.  491;  Muzzy  v.  McEwen  Lumber 
Co..  154  CaL  688.  98  Pac.  1062. 

In  Manuel  v.  Flynn,  6  CaL  App.  819.  90 
Paa  463.  this  court  refused  to  consider  cer- 
tain affidavits  found  In  the  transcript  to- 
gether with  the  following  stipulation:  "That 
the  forcing  printed  pages  shall  constitute 
the  transcript  on  appeal  in  tbe  above-entitled 
cause,  and  that  the  appeal  may  be  heard 
thereoa,"  and  "that  the  papers  therein  men- 
tioned are  correct  copies  of  the  originals  on 
file,  etc."  The  court  said:  "It  Is  not  clear 
that  the  stipulation  includes  the  affidavits 
mentioned.  But  whether  it  does  or  not  we 
think  that  under  the  rules  of  this  court  and 
the  decisions,  the  affidavits,  not  being  In  a 
bill  of  exceptions  and  therefore  not  authen- 
ticated Bs  required  by  rule  xxlx  of  this 
court  cannot  be  considered  on  this  appeal." 
And  the  court  finally  concludes:  "Certainly, 
whffle.  as  here,  there  is  nothing  more  than 
the  mere  stipulation  of  the  attorneys  show- 
ing that  they  have  been  so  used,  could  not 
authorize  their  consideration  upon  appeal. 
Moreover.  It  does  not  thereby  or  otherwise 
appear  that  they  constituted  all  the  affida- 
vits and  papers  used  on  the  hearing." 

Tbe  situation  In  the  case  at  bar  Is  identi- 
cal with  the  situation  above  set  out 


In  Melde  t.  Beynolds,  120  CaL  286, 62  Fae. 
491,  the  Snprane  Court  refused  to  consider 
affidavits  Indorsed  by  the  trial  court  over 
the  signature  of  the  judge  aa  having  been 
used  upon  the  bearing  of  a  motion  for  a  new 
trial ;  the  court  holding  that  they  had  not 
been  Incorporated  in  a  bill  of  esxgttlons  and 
authenticated  as  required  bj  role  28  of  that 
court 

It  follows  that  the  appeal  must  be  dis- 
missed. We  arrive  at  this  conclusion  with 
lets  hesitancy  for  the  reason  that  we  are 
satisfied  that  on  principle,  supported  by  au- 
thority, the  conclusion  of  the  trial  court  was 
correct  on  the  merits. 

It}  The  costs  provided  In  this  chus  of 
cases  are  penal  in  their  character  and  are 
not  part  of  the  costs  denominated  as  such, 
and  should  only  be  taxed  in  tbe  statntcvy 
amotmt  aftw  final  judgment  Singer  v.  Bl- 
deUty  ft  Deposit  Co.  of  86  Md.  231.  M 
Aa  63. 

The  authorltlea  dted  by  appellant  are  not 
applicable  to  the  sltnatlon  presoited  by  the 
record  in  this  casa  There  can  be  no  doubt, 
and  It  Is  conceded,  that  the  ordbiary  costs 
of  a  first  trial  of  an  acUni  tried  a  secmid 
tlm^  elUier  because  of  the  granting  of  a  new 
trial  or  on  reversal  of  the  judgmoit  may 
ultimately  be  taxed  In  fiivor  of  the  prevail- 
ing party. 

Tbe  appeal  la  dismissed. 

We  concur:  UQNNON.  P.  J.;  UALL,  J. 


BEACH  V.  WAITB  et  aL    (Oiv.  965.) 

(IMfltrtet  Court  of  Appeal,  Second  District  Cal- 
Ifoniia.  Feb.  26.  1913.  Behearing  Denied 
by  Supreme  Court  April  26,  1913.) 

1.  MORTGAGIS  a  288*)— TEUTSRI  BT  IfoBX- 

OAOOB. 

The  grantee  of  mortgaged  lands  who  agrees 
to  pay  the  iDdebteduen  becomes  tbe  principal 
debtor  of  tbe  mortgagee  with  tiie  mortgagor  as 
surety. 

[Ed.  Note.— For  other  cases,  see  Mortgages; 
Cent  Dig.  H  756-768;  Dec  Dig.  {  283.*] 

2.  MoBTOAOKS  (I  417*)  —  AssramBRT  or 

MOBTOAOOB. 

A  mortgagor  who  has  conv^ed  tiie  mort- 
gaged land  may  afterwards  purchase,  and  take 
an  assignment  of  the  mortgage^  and  soreclose  it 
against  his  own  grantee. 

[Ed.  NoteJ— For  other  cases,  see  Mortwes, 
Cent  Dig.  H  1227-1236;  Dec  Dig.  S  417™ 

8.  MOBTOAOKS  ({  267*)— ASSIORVENT— Fbaud. 

The  fact  that  a  mortgagor,  after  conveying 
the  land,  took  an  assignment  of  the  mortgage 
in  the  name  of  the  attorney  employed  by  the 
mortgagee  to  foreclose,  was  not  fraudulent  on 
the  part  of  the  mortgagor  as  to  bis  grantee; 
the  assignment  having  provided  that  the  as- 
signor would  see  that  the  foreclosnie  was  wo^ 
ecu  ted  to  a  conclusion. 

[Ed.  Note.— For  other  case^  see  SCorteage^ 
Cent  Dig.  H  684,  68S.  Dec  Dig.^ 

267.*] 

Appeal  from  Superior  Court  Los  Angeles 
Counter;  N.  P.  Oonrey,  Judge. 
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Action  by  S.  E.  Beach  against  &L  P.  Waite 
/md  anotliw.  From  a  Jndgmoit  for  defend- 
ants, and  an  order  denying  a  motion  for  a 
new  trial,  plaintiff  appals.  Affirmed. 

J.  D.  Boyer,  of  Oakland,  for  appellant 
Anderson  &  Andenon,  of  Los  Angeles,  and 
Alfred  Slemon,  of  Bakerafleld,  A>r  nqmndr 
ents. 


JAMBS,  J.  On  Fetenary  7,  1908,  H.  P. 
Walte,  one  of  tbe  deSmdants  In  tide  ac- 
tlon,  executed  Ms  promissory  note  for  fl,600 
in  favor  of  Norvin  B.  Strobrtdge  and  Selma 
S.  Strobrldge,  which  note  was  made  payable 
six  months  after  date,  with  Interest  at  the 
rate  of  8  per  cent,  per  annum,  and  which  pro- 
vided for  the  payment  of  attorney's  fees  in 
the  event  of  suit  To  secnre  the  payment  ot 
this  note  a  mortgage  was  given  covering  cer- 
tain lots  of  land  in  the  county  of  Kern.  On 
February  20th  Walte  sold  this  land  to  cme 
Mullen,  the  deed  of  conveyance  containing  a 
recital  that  the  land  was  subject  to  the  Stro- 
brldge mortgage  which  the  vraidee  assumed 
and  agreed  to  discbarge.  On  August  18, 
1908,  the  mortgage  debt  not  having  been  paid, 
action  was  brought  by  tbe  mortgagees  to  ob- 
tain Judgment  of  foreclosure  and  for  any  de- 
ficiency that  might  result  upon  sale  of  the 
property.  On  the  18th  of  August  1908,  no- 
tice of  the  bringing  of  this  action  was  duly 
recorded  in  Kern  county.  Walte's  grantee, 
Mullen,  who,  with  Walte,  was  made  a  party 
defendant  In  the  foreclosure  action  and  being 
a  necessary  party  thereto,  could  not  be  found 
within  the  state  of  California,  and  service  of 
summons  was  ordered  to  be  made  upon  htm 
by  publication,  and  pers<mal  service  was  also 
made  at  Brooklyn  In  the  dty  of  New  Tork. 
The  proceedings  had  under  which  servloe 
was  made  upon  Mullen  were  all  regular  and 
In  due  form.  Judgment  In  the  foreclosure 
action  was  entered  on  June  24,  1900,  and 
thereafter  sale  of  the  mortgaged  premises 
was  made  to  one  Henry  Ruettgers  for  an 
amount  sufficient  to  satisfy  the  mortgage 
debt,  together  with  attorney's  fees  and  neces- 
sary costs.  On  Jtily  10,  1909,  Mullen  gave  a 
quitclaim  deed  of  his  interest  In  the  land  to 
Elizabeth  Schwartx,  who,  in  turn,  on  the 
same  day,  executed  to  plaintiff  herein  a  deed 
In  like  form.  Defendant  Kaye  Is  an  attorney 
at  law,  and  was  employed  by  the  Strobrldges 
to  represent  them  In  the  action  of  foreclo- 
sure, and  he  did  ap[)ear  In  that  action  and 
conducted  the  proceedings  to  their  concla- 
slon.  It  appears  from  the  evidence  that  de- 
fendant Walte,  the  mortgagor,  was  desirous 
of  avoiding  possible  liability  on  account  of 
the  mortgage  indebtedness  which  had  been 
assumed  by  his  grantee,  and  after  the  action 
of  foreclosure  was  brought,  and  before  Judg- 
ment he  negotiated  with  tbe  Strobrldges  re- 
garding a  setUement  of  the  matter.  It  was 
finally  agreed  by  the  Strobrldges  to  acc^ 
from  Walte  $1,900,  being  the  principal  amount 


of  the  mortgage  debt  and  the  Strobrldges, 
In  consideration  of  that  payment  being  made 
to  them,  executed  a  written  assignment 
whereby  they  assigned  all  of  their  Interest  In 
the  mortgage  debt  and  their  claims  arising 
out  of  the  same  to  the  defendant  Kaye  for 
the  braefit  of  Walte,  their  mortgagor.  This 
Instrument  of  assignment  over  the  signatures 
of  the  two  Strobrldges  contained  the  follow- 
ing provision:  "And  we  agree  to  carry  to 
completion  and  Anal  Judgment  and  sale  the 
action  heretofore  commenced  for  the  fore- 
closure of  said  mortgage  and  to  pay  all  costs 
of  court  that  may  be  Incurred  In  said  action, 
together  with  attorney's  fees,  which  fees  shall 
not  exceed  $75."  No  substitution  of  parties 
was  made  In  the  foreclosure  action,  and  that 
suit  progressed  to  Judgment  with  the  names 
of  the  Strobrldges  as  plalntUfs.  The  Mcts 
as  we  have  recited  them  In  the  foregoing  are 
gathered  from  the  ondiqtnted  evidence  as  >et 
forth  In  the  statement  whldk  forms  a  port  ot 
the  record  on  this  appeal.  Plaintiff  Beadi, 
being  the  grantee  named  In  the  quitclaim 
deed  from  Elisabeth  Schwartz,  twonght  this 
action  to  recover  damages  in  the  sum  of 
$2,000.  which  he  alleged  be  bad  suffered  by 
reason  of  an  alleged  abuae  of  the  process  of 
the  court  In  the  county  of  Kern.  It  was  set 
forth  in  his  complaint  as  ground  thereof  that 
Kaye  and  Waite,  ccnutidilng  to  tSimt  and  de- 
fraud the  plaintiff,  caused  eEecuUm  sale  iq>- 
on  tbe  Judgmoit  ot  foreclosure  to  be  made, 
whiidi  Judgment  sdalntlfl  alleged  to  be  talae 
and  fraudulent  and  a  sham.  The  whole  the- 
ory of  plaintiff's  case  may  be  summarized  In 
the  contention  that,  wtua  Walte  made  set- 
tlement with  tbe  BtnAnldges  of  the  mortgage 
debt  the  lira  of  the  mortgage  was  thereby 
extinguished,  and  that  no  Judgment  of  fore- 
closure could  thereafter  be  legally  rendered 
to  affect  the  Interest  of  a  subsequent  pur- 
chaser, such  as  the  plaintiff  was  shown  to 
be.  Upon  the  trial  of  tbe  action  the  superior 
court  determined  all  of  the  essential  issuet 
In  favor  of  tbe  defendants,  and  Judgment  was 
rendered  accordingly.  Plaintiff  took  an  ap- 
peal ttom  that  Judgment  and  also  from  an 
order  denying  his  motion  for  a  new  trial. 

[1]  We  think  that  the  trial  court  correcUy 
determined  the  issues  upon  the  evidence  sub- 
mitted and  which  we  have  already  stated  In 
substantial  substance.  It  has  been  held  that 
where  a  grantee  of  a  mortgagor  takes  real 
property  subject  to  a  mortgage  and  agrees  tc 
pay  such  indebtedness,  he  becomes  In  law'  the 
principal  debtor  of  the  mortgagee,  and  thr 
mortgagor  his  surety.  This  proposition  ad 
mits  of  no  dispute,  as  it  Is  well  settled  by 
the  detdslons  of  several  cases  by  our  Su- 
preme Cknirt,  of  which  we  need  only  cite 
Hopkins  V.  Warner.  lOB  CaL  133,  41  Pac. 
868. 

[2]  Neither  can  it  be  questioned  but  that 
a  mortgagor,  under  the  conditions  last  steted, 
may  purchase  and  take  an  assignment  of  tbe 
mortgage  to  hlms^  and  ftnredose  the  same 
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agalnat  Ub  grantee  We  quote  from  Jones 
on  Mortgages,  i  768:  "If  a  purchaser  who 
has  assumed  a  mortgage  debt  omits  to  pay  it 
when  dae,  the  grantor  may  ta^e  an  assign- 
ment of  the  mortgage  to  himself,  foreclose 
the  same,  and  sue  for  the  deficiency.  •  •  • 
And  so  a  mortgagor,  who  has  sold  subject  to 
the  mortgage  debt,  upon  being  compelled  to 
pay  it,  is  subrogated  to  the  benefit  of  the  se- 
curity, without  any  formal,  assignment  of  It 
to  him.  He  thraeby  becomes  an  equitable 
assignee  of  it,  and  may  enforce  it  against  tlw 
pK^rty." 

[S]  And  BO  defendant  Walte,  when  he  made 
settlement  with  the  Strobrld^  and  took  an 
assignment  of  the  mortgage  for  his  own  ben- 
efit, acted  in  a  perfectly  l^al  and  proper 
way  to  secure  himself  as  against  his  default- 
ing grantee.  No  fnud  was  committed  be- 
cause the  assignment  in  form  was  made  in 
favor  of  Hr.  Kaye,  the  attorney,  and  there 
was  a  very  good  reason  why  the  assignment 
was  >o  made  to  nm ;  the  Strobrldges  by  their 
contract  of  assignment  agreed  to  see  that  the 
action  was  prosecuted  to  a  conclnslon,  and 
Mr.  Eaye  was  the  attorney  who  had  charge 
of  the  litigation.  It  was  no  more  than  nat- 
ural, at  least  no  criticism  could  be  predi- 
cated iqKm  such  act,  that  Walte  shonid  have 
selected  the  attorney  to  hold  his  interest  In 
the  8tibject-matt»'  of  the  forecloBure  action 
nstll  that  suit  was  finally  determined  and 
settlement  secured.  A  close  and  critical  scan- 
ning of  the  record  falls  to  disclose  to  our 
minds  any  ground  upon  wUdi  to  base  a 
charge  ot  dishonest  or  dlBhonorable  conduct 
against  either  of  the  defendants  here  sued. 
Forthermote,  there  Is  express  statutory  au- 
thorl^  few  the  continuing  of  an  action  In  the 
name  of  the  original  party  after  a  transfer 
of  Intwest  therein,  It  b^ng  provided:  "In 
case  of  *  *  *  transfer  of  interest,  the  ac- 
tion or  proceeding  may  be  oontlnned  In  the 
name  of  the  original  party,  or  the  court  may 
allow  the  pwson  to  wlumi  the  transfer  Is 
made  to  be  subsUtoted  in  the  action  or  pro- 
ceeding." Code  OlT.  Free  f  88Bw  Plaintiff 
herein  took  the  quitclaim  deed  to  the  prop- 
erty charged  with  knowledge  of  the  existence 
of  the  record  mortgage  held  l^  the  Stro- 
brldges, and  charged  with  the  knowledge  giv- 
en him  the  recording  of  the  lis  pendens  of 
an  action  pending  to  foreclose  that  mortgage ; 
and  charged  with  the  knowledge  that  his  pred- 
ecessor in  interest,  Mullen,  had  assumed 
and  agreed  to  pty  the  mortgage  debt  If  he 
had  been  permitted  to  succeed  In  this  actlcm, 
the  result  would  be  that  his  property  would 
be  relieved  of  the  mortgage  Incumbrance 
without  his  having  given  consideration  there- 
for. Equlteble  considerations,  if  th^  were 
entitled  to  be  weighed  in  this  action,  would 
give  little  standing  to  plaintiff's  suit  We 
have  shown,  however,  that  under  the  evidence 
the  defendante  incurred  no  liability  on  ac- 
count of  any  act  of  theirs  taken  in  amnecdon 


with  the  mortgage  transaction  and  the  sale 
of  the  mortgaged  property. 
The  judgment  and  order  are  aflOrmed. 

We  concur:  ALLEN,  E.  J.;  SHAW,  J. 


^PpeaL  Elrst  District.  Gall- 
i,  1913.    Rehearing  De- 


A.  WIDBIMANN  CO.  v.  DIGQBS. 
(Qv,  1,14T.) 

(District  Court  of  Appe 

fomla.    Feb.  28,  IS    „  

nied  by  Supreme  Court  April  29, 1913.) 

1.  Bales  d  853*>— Action  fob  Dauaoes— Al- 
uqation  or  nonfathekt  or  breach  — 
"Fail." 

A  complaint,  alleging  the  execution  of  a 
contract  for  the  sale  of  barley,  that  defendant 
failed  and  refased  to  accept  the  barley  and  to 
pay  the  purchase  price  or  any  part  thereof,  for 
which  reason  the  seller  was  compelled  to  sell 
It  to  another  person,  sufficiently  alleged  the 
fact  of  nonpayment:  the  word  "fail"  meaning 
to  leave  unperformed ;  to  omit ;  to  n^lect. 

lEd.  Note.— For  other  cases,  see  Sale*,  Cent 
Dig.  H  996-1004;  Dec;  m* 

For  other  definitiooi,  see  Words  and  Ebraasi^ 
TOL  8,  pp.  2044,  2040!] 

2.  Flkading  (I  488*)  —  DmoTS  —  Odbb  bt 

JUDGICXNT. 

Where  the  allegations  in  an  action  for 
breach  of  contract  to  buy  grain  did  not  entirely 
fail  to  plead  nonpayment,  audi  defect,  tf  aoy. 
In  the  absence  of  special  demurrer,  was  cured 
by  judgment 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig..iS  ]^1-1477;  Dec.  Dig.  i  433.*j 

8.  PLBADina  (9  208*)— Defbots  in  Complaint 
— Waivsb  bt  Failure  to  Dnnra— Absion- 
HENT  OF  Contract. 

In  the  absence  of  a  demurrer  specifically 
objecting  that  the  complaint,  In  an  action  for 
breach  of  contract  to  purchase,  did  not  allege 
that  complainant  at  the  commencement  of  the 
action  was  the  owner  of  the  claim  aadgned  to 
and  sued  upon  by  him,  die  point  would  not  be 
considered. 

[Ed.  NotOb— For  other  cases,  see  Pleading, 
Cent  Dig.  H  S18-619;  Dec.  Dig.  |  20&*} 

4.  Apful  and  Ebbob  (I  1040*)— HabmlMs 
Bbbor— Dbfxct  in  Pleadino. 

Where  a  defective  allegation  of  tender  by 
the  seller  did  not  result  In  any  substantial  in- 
jury to  the  buyer  in  liis  defense  of  the  seller's 
action,  error.  If  any,  in  overruling  a  demurrer 
on  that  particular  ground  was  hannless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dtg.  H  4069-4105;  De&  Dig.  f 
1040;*  Pleading,  Cent  Dig.  |  COT.] 

5.  Sales  ^  158*>— Pbbfobicancx  or  Contract 
-Tender  of  Delivert. 

The  seller  of  barley  for  delivery  between 
April  IKth  and  September  1st  at  a  warehouse 
from  which  the  freight  rate  did  not  exceed  Vt 
per  ton,  stored  the  grain  io  such  a  warehouse 
and  gave  negotiable  warehouse  receipts  to  his 
agent,  with  instructions  to  deliver  them  to  the 
buyer  upon  payment  of  the  purchase  price,  but 
the  agent  could  not  find  the  buyer  at  his  home 
and  left  at  his  residence  a  written  notice  of  the 
place  of  delivery  and  a  duplicate  notice  at  the 
post  office,  addressed  to  him.  The  notice  left 
at  his  residence  was  received  there  by  him  on 
the  morning  of  September  1st  on  hu  return. 
Held,  that  under  Olv.  Code,  {  1868b,  which 
makes  the  transfer  of  negotiable  warehouse  re- 
ceipts a  symbolic  delivery  of  goods  and  a  trans- 
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fer  of  the  title,  the  seller  had  nutde  a  timely 
tender  of  delivery  or  otter  to  perform. 

LBd.  Note.— t'or  other  cajKB,  see  Sales,  Cent. 
Dig.  II  858-;i66;  Dec.  Dig.  I  158.*] 

0.  iSALES  (S  Ittti*}— PeRFOBMANCK  OF  CONTBACT 

— NoTiCK  OF  Place  of  Deuvebt. 

A  seller  of  grain  to  be  delivered  within  a 
certain  time  at  warehouses  not  desiifnated  by 
the  contract  was  bound  to  give  reasonable  no- 
tice, in  advance,  of  the  time  and  place  at  which 
delivery  wonld  be  made;  and  a  notice  two  days 
before  the  expiration  of  the  time  was  sufficient 
to  afford  a  reasonable  opportunity  for  inspec- 
tion Itefore  acceptance  and  payment. 

lESi,  Note— For  other  cases,  see  Sales,  Cent 
Dig.  SI  403-408;  Dec.  Dig.  |  l«a*] 

7.  SAI.E8  (I  17«*>— PBM<0BUANCB  OF  CORTBACT 

— NoncE  OF  Place  of  Dblitebt. 

Under  the  express  provisions  of  C^v.  Code, 
H  1511,  1512,  a  buyer,  through  whose  fault  a 
notification  of  delivery  was  not  rec^ved  until 
after  the  time  limited  by  the  contract,  could 
not  complain. 

[ISd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  4IMt>-444;  Dec.  Dig.  1 17tL*] 

Appeal  from  Superior  Court,  Monterey 
Gonntr;  B.  T.  Baifuit;  Judges 

Action  by  the  A.  Widanann  Company 
^talnst  B.  H.  Dlggea.  Jndcment  for  plain- 
tiff, and  defendant  appeals.  Afflrmed. 

Seldenberg  &  Davis,  of  San  Francisco,  for 
appellant  Zabala  &  Bardln,  of  Salinas,  for 
resiKtndent 

LENXON,  P.  J.  This  action  was  for  dam- 
ages for  defendant's  alleged  breaidi  of  a  con- 
■  tract  expressed  In  writing,  alFfbllo^s: 

"King  City,  Cal.,  April  15,  1»10. 
"I  bare  this  day  bought  of  E.  A.  Eaton 
five  hundred  tons  barley,  grading  A  No.  1 
feed,  San  Francisco  Merchants'  Exchange 
standard,  and  agree  to  pay  to  said  E.  A. 
Elaton  the  sum  of  one  dollar  per  cental  for 
all  of  said  barl^  delivered  at  any  Salinas 
Valley  warehouse  where  freight  rate  to  San 
Francisco  does  not  exceed  $3.00  per  ton. 
Payment  to  be  made  immediately  upon  deliv- 
ery. Delivery  to  be  made  at  any  time  be- 
tween this  date  and  September  ist,  1910; 
and  have  this  day  paid  one  dollar  on  account 
of  this  purchase. 

"[Signed]   R.  M.  Dlggea. 

"E.  A  Eaton." 
"King  at;,  CaL  April  is,  1910. 
"I  have  this  day  sold  to  Robert  Dlgges  500 
tons  barley  grading  A  1  feed.  Merchants' 
Exdiange  standard,  to  be  delivered  at  any 
Ume  between  this  date  and  September  Ist, 
1810,  for  one  dollar  per  cental  net  to  me. 
Delivery  at  any  S.  P.  Milling  Company 
warehouse  in  the  Salinas  Valley  where 
freight  rate  to  San  Francisco  does  not  ex- 
ceed $3.00  per  ton. 

"[Signed]  E.  A  Eaton." 
The  defendant  demurred  to  the  complaint 
generally  upon  the  ground  of  the  insulflclen- 
cy  of  the  facts  stated  to  constitute  a  cause 
of  action,  and  in  addition  specified  14  partic- 
ulars In  which  it  was  claimed  that  the  com- 
plaint was  uncertain  and  ambiguous.  Upon 


the  oTemillng  of  the  dannnrer  the  defend* 
ant  answered  by  denying  all  of  tlie  material 
allegations  of  the  comiAaint,  and  upon  the 
issues  thus  raised  tlte  case  was  tried  wttb 
a  jnry.  Upon  a  Terdlct  rendered  In  ftiTor 
of  the  plaintiff  Judgment  was  entered  against 
the  defendant  in  the  sum  of  flt057.S5,  from 
which,  and  from  an  order  denying  a  new 
trial,  the  defendant  has  appealed  upon  the 
Judgment  roll  and  a  bill  of  exceptions. 

PlaintlfTs  complaint,  after  alleging  in  ef- 
fect the  execution  of  the  foregoing  contract, 
averred  that  between  the  16th  day  of  April 
and  the  1st  day  of  September,  1910,  said  E. 
A  Eaton,  b^ng  able  and  willing  to  perform 
his  part  of  the  contract,  tendered  to  said  K. 
M.  Digges  the  said  grain,  and  performed 
each  and  every  act  required  of  Um  In  tl» 
manner  and  at  the  time  prescribed  by  the 
agreaneot;  l^t  said  B,  H.  UggM  failed 
and  refused  to  pay  the  said  B.  A  Eaton  the 
pnrdiase  ^oe  of  said  grain  or  any  part 
thereof;  that  becanae  <tf  the  refusal  and  fall* 
ore  of  said  B.  IL  Dloea  to  accept  aald 
grain  and  pay  said  B.  A.  Baton  therefor  he 
was  compelled  to  sell  the  same  to  another 
person  for  Uie  aum  of  fSflOJaij  whhdi  w«a 
the  hlgfaeat  and  best  price  obtainable  for 
aald  grain;  that  if  the  deftedant  had  por^ 
chased  the  grain  as  he  agreed  to  do  said  & 
A  Baton  would  have  reoelTed  thwoEMr  the 
sum  of  ^(M)00;  that  on  the  22d  day  of  8^ 
t^ber,  1910,  said  B.  A;  Battm  duly  assigned 
and  transferred  to  plaintiff  his  claim  and 
demand  for  the  damages  resnlttng  to  him 
reason  of  the  defendant's  bread!  of  the  con- 
tract 

[1]  The  defendant  Imdsti  that  his  demurs 
rer  should  have  beoi  sustained,  because 
plainttfTs  complaint  does  not  In  so  many 
words  allege  that  the  defendant  did  not  pay 
the  purchase  price  of  the  grain  contracted 
for.  This  contention  Is  based  upon  the  gen- 
eral rule  of  pleading  which  requires  that  the 
plaintiff,  In  an  acuon  Dased  simply  upon 
the  breach  of  a  contract  to  pay  money, 
should  allege  or  show  that  the  contract  in 
suit  has  actually  been  breached  by  a  failure 
to  pay.  This  rule  Is  founded  upon  the  the- 
ory that  the  gist  of  the  action  Is  the  fail- 
ure to  pay,  and  therefore  must  be  alleged. 

In  the  attempted  application  of  this  rule 
to  the  plaintiff's  pleading  in  the  present 
case,  counsel  for  the  defendant  dtes  to  us 
a  long  line  of  decisions  commencing  with 
Frlsch  T.  Caler,  21  Cal.  71,  wherein  It  has 
been  repeatedly  held  that  the  allegation 
that  the  defendant  "has  refused  and  stlU 
refuses  to  pay"  is  but  a  conclusion  of  the 
pleader  and  wholly  Insufficient  as  an  alle- 
gation of  nonpayment 

That  the  defendant  "  *  *  *  refused  to 
pay  •  •  •  the  purchase  price  of  said 
grain  or  any  part  thereor'  is  the  all^tlon 
quoted  and  complained  of  by  counsel  for  the 
defendant  In  the  present  case.    It  may  be 
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that  tbl8  allegation,  as  qaoted,  woald  not 
soTTive  the  test  of  the  role  declared  In  the 
cases  cited.  Tbla  quotation,  however,  omits 
a  material  part  of  the  allegation  of  the  com- 
plaint upon  the  subject  of  nonpayment 
which,  when  read  in  conjunction  with  other 
allegations  of  the  complaint,  may  be  fairly 
said  to  show  and  support  the  fact  of  non- 
payment. The  entire  allegation  of  the  plaln- 
tifTs  complaint  which  purports  to  plead  the 
fact  of  nonpayment  reads  as  follows:  "That 
said  R,  M.  Digges  failed  and  refused  to 
accept  said  grain  and  to  i>erform  his  agree- 
ment, and  refused  to  pay  said  B.  A.  Eaton 
the  purcliase  price  of  said  grain  or  any  part 
thereof  In  addition  to  the  foregoing  the 
plaintUTs  complaint  alleged  "that  because 
of  the  refusal  and  failure  of  said  B.  M. 
Digges  to  accept  said  grain  and  to  pay  said 
El.  A.  Eaton  therefor  the  agreed  price  said 
Bl  A.  Eaton  was  compelled  to  sell  said  grain 
to  another  peraon."  It  will  thus  be  seen 
that  the  stun  and  substance  of  all  the  alle- 
gatLons  of  the  plaintUTa  complaint  is  that 
defendant  not  only  refosed,  bat  failed,  to 
pay  "the  purchase  price  of  said  grain  or  any 
part  thereof."  To  fall  means  to  leaTe  un- 
performed; to  ondt;  to  n^lect  (Bout.  Law 
Uc.) ;  and  therefore  the  allegation  that  the 
defendant  failed  to  pay  was  a  direct  allega- 
ticm  of  mmpaymoit 

It  erer  there  was  any  doubt  In  flte  mind 
of  the  defendant  aa  to  whether  or  not  he 
was  enlarged  with  nonpayment  of  the  pur- 
chase price  of  the  grain,  that  doubt  must 
have  been  dispelled  by  a  consideration  of 
other  allegations  of  the  complaint,  which 
show  that  the  grain,  because  of  his  fsllnre 
to  pay,  waa  sold  and  dellr^ed  to  another 
person. 

Upon  a  careful  perusal  of  the  cases  dted 
and  relied  upon  by  counsel  for  the  defend- 
ant, It  will  be  observed  that  in  some  of 
them  the  defect  in  pleading  the  fact  of  non- 
payment was  pointed  out  by  special  demur- 
rer (Roberts  t.  Treadwell,  60  CaL  520; 
Scroufe  v.  Clay,  Tl  Cal.  123,  11  Pac.  882; 
Richards  t.  Travelers'  Ins.  Co.,  80  Cal.  606, 
22  Pac.  939;  Hurley  v.  Ryan,  119  Cal.  72, 
51  Pac.  20;  Hawley  r.  Brownstone,  123  C^l. 
643,  56  Pac.  468) ;  and  in  many,  if  not  all, 
of  them  It  will  be  found  that  the  conclusion 
of  the  pleader  was  not  aided  and  reinforced, 
as  happened  in  the  present  case,  by  other 
allegations  showing  and  supporting,  either 
directly  or  indirectly,  the  fact  of  nonpay- 
ment (Barney  v.  Vigoreaux,  92  CaL  631,  28 
Pac  678 ;  Richards  v.  Travelers'  Ins.  Co.,  su- 
pra; Burley  v.  Ryan,  supra). 

[2]  In  short,  it  cannot  be  said  In  the  pres- 
ent case  that  the  complaint  as  a  whole  shows 
a  total  failure  to  plead  the  fact  of  nonpay- 
ment; and  therefore  the  defect,  if  any,  In 
the  plalntifTs  allegation  of  that  fact  was, 
in  the  absence  of  a  special  demurrer,  cured 
hy  the  judgment  Penrose  t.  Winter,  135 
CaL  289,  67  Paa  772. 


[t]  nie  defendant  makes  the  further  point 
that  the  complaint  is  fatally  defective,  be- 
cause it  la  not  alleged  therein  that  the  plalu- 
titr  was  the  owner  at  the  commencement  of 
the  action  of  the  claim  assigned  to  and  sued 
on  by  him.  Id  the  absence  of  a  demurrer 
specifically  upon  this  objection,  the  point  will 
not  be  considered,  Irish  v.  Sunderhaus,  122 
Cal.  808,  54  Pac.  1113;  Krfeger  t.  Feeny,  14 
Cal.  App.  638, 112  Pac.  901. 

[4]  The  defendant's  demurrer,  among  other 
things,  spedfled  that  the  plalntifTs  complaint 
was  uncertain  in  this :  That  It  did  not  allege 
the  precise  date  upon  whldi  the  grain  was 
tendered  to  the  defendant  The  allegation 
of  the  complaint  in  this  behalf  is  to  the  effect 
that  sudi  tender  was  made  between  April  16 
and  September  1,  1910.  Assuming  that  the 
defraidant  was  entitled  to  have  the  date  of 
the  alleged  toider  stated  with  greater  par- 
ticularity, it  does  not  appear  that  the  failure 
to  do  BO  resulted  in  any  substantial  injury  or 
disadvantage  to  the  defendant  In  the  prepara- 
tion and  presuitation  of  his  pleading  and  evi- 
dence In  defoue  of  the  actton.  This  being  so, 
it  must  belidd,  after  Judgment  rendered  upon 
the  fftcts,  that  the  error.  If  any.  In  ovarulius 
the  demurrer  In  the  particular  stated  was 
harmless.  Buffno:  t.  Sawday,  153  Cal.  86, 
94  Pac.  424;  Krieger  t.  Feeny,  supra. 

(I]  The  sufflctency  of  the  evidence  to  sup- 
port the  verdict  and  Judg^nent  Is  dbputed 

the  defendant  The  coat«itl<Ht  In  Oils  ■ 
instance  Is  that  the  xAalntUTs  evidence  failed 
to  show  that  the  grain  contracted  for  had 
actually  been  ddlwed  to  the  defendant'  be- 
fore die  oqriration  of  the  time  expressed  In 
the  contract  The  evld^ice  adduced  upon  the 
trial  on  the  subject  of  d^very  is.  In  sub- 
stance, as  follows:  In  due  season,  subsequent 
to  the  execution  of  the  contract  in  contro- 
versy, plaintlfTs  assignor  procured  600  tons 
tons  of  barley  of  the  grade  called  for,  and 
stored  the  same  In  separate  lots  In  several 
warehouses  located  at  different  points  in  the 
Salinas  valley.  In  the  month  of  July  plaia- 
tifTs  assignor  notified  defendant  that  the 
grain  was  ready  for  delivery,  and  tendered 
him  the  warehouse  receipts  therefor.  The 
defendant,  however,  refased  to  accept  said 
grain  at  this  time,  claiming  that  he  was  not 
compelled  to  do  so  by  the  terms  of  the  con- 
tract until  the  last  day  of  August,  1910. 
Thereafter  plalntlfF's  assignor,  aiq)arently  fbr 
the  purpose  of  avoiding  any  future  con- 
troversy arising  out  of  a  construction  of  the 
contract,  assembled  and  stored  the  500  tons 
of  grain  In  a  warehouse  at  San  Lucas,  in  the 
Salinas  valley,  Monterey  county,  from  which 
point  the  freight  rate  to  San  Francisco  was 
¥3  per  'ton.  The  assembling  of  the  grain  at 
San  Lucas  was  completed  on  the  29th  day  of 
August,  1910,  whereupon  plaintiff's  assignor 
gave  negotiable  warehouse  receipts  for  the 
grain  to  a  Mr.  Walker,  with  instructions  to 
deliver  them  to  the  defendant  upon  Uie  pay- 
ment of  the  purchase  price  of  the  grain. 
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Walker  made  (lUlgent  Inquiry  and  search  for 
the  defendant,  bnt  at  thlg  time  he  could  not 
be  found  at  his  home  In  King  City,  nor  else- 
where In  Itfonterey  county,  because  of  his  ab- 
sence In  San  Francisco.  B^ug  unable  to  lo- 
cate the  defendant  in  person,  plalntifTs  as- 
signor immediately  caused  a  written  and 
signed  notice  to  be  left  with  the  person  in 
charge  of  the  defendant's  residence,  wherein 
be  was  notified  that  the  grain  contracted  for 
was  In  the  warehouse  of  the  Southern  Pacific 
Milling  Company  at  San  Lucas ;  that  negoti- 
able warehouse  receipts,  properly  indorsed, 
covering  the  amount  and  grade  of  grain 
called  for  were  In  the  possession  of  0.  B. 
Walker  of  King  City,  the  home  of  the  defend- 
ant; that  upon  payment  of  the  purchase 
price  of  the  grain  these  warehouse  receipts 
would  be  delivered  to  him  or  to  his  order. 
This  notice  concluded  with  the  clause  that 
"the  grade  of  barley  Is  tbe  same  as  pur- 
chased by  yon,  and  you  will  find  everything 
just  as  our  agreement  required."  At  the 
same  time  that  this  notice  was  left  at  the 
house  of  the  defendant  a  duplicate  thereof, 
addressed  to  him,  was  deposited  In  the  Unit- 
ed States  post  office  at  King  City,  and  In  due 
coarse  of  mall  was  received  by  him.  The 
defendant  returned  from  San  Francisco  to 
his  home  In  King  City  about  9  o'clock  on  the 
nlgbt  of  August  31,  1910,  and  on  the  foUow- 
Ing  morning  the  above-mentloDed  notice  was 
banded  to  him  by  his  sister-in-law,  who  had 
received  it  from  the  plaintiff's  ass^or.  Un- 
der these  drcnmstancea  It  Is  Idle  to  contend 
that  the  plaintiff's  assignor  made  neither  a 
tlm^y  tender  of  delivery  nor  a  valid  offer  to 
perform.  The  traijsfer  of  negotiable  ware- 
house receipts  Is  a  symbolical  delivery  of  the 
gooda  called  for  by  them,  and  passes  the  title 
thereto  as  effectnaUy  aa  If  an  actual  delivery 
bad  been  mad&  Civ.  Code,  1 1858b. 

[I.  n  It  wlU  not  be  disputed  that  the  de- 
fendant was  entitled  to  an  opportunity  to  In- 
spect the  grain  before  accepting  the  same 
and  paying  the  price  therefor.  This,  how- 
ever, he  was  iBTltod  to  do  b^  the  very  terms 
of  the  notice  wbicb-was  left  at  his  resldmce 
and  also  mailed  to  him.  Inasmuch  as  the 
contract  in  controversor  flailed  to  ded^nate 
the  particular  war^onse  In  which  tbo  grain 
was  to  be  auemUed,  it  must  be  conceded 
that  the  defoidant  was  wtitled  to  notice  of 
the  time  and  place  at  which  delivery  would 
be  made  a  reasonable  time  In  advance  there- 
of. It  may  also  be  conceded  that  tbe  giving 
of  audi  notice  iwlor  to  the  exiriration  of  the 
time  limited  in  the  contract  was  essential  to 
a  proper  performance  of  the  contract  Sndi 
notioe,  liowerer,  was,  we  think,  given  within 
tbe  time  limited  In  the  contract,  and  suffi- 
ciently In  advance  of  the  day  fixed  for  deliv- 
ery to  have  afforded  the  defendant  a  reason- 
able opportunity  for  inspection  before  accept- 
ance and  payment  Under  defendant's  own 
construction  of  the  contract  he  was  not  com- 


pelled to  acc^t  delivery  until  the  very  last 
day  mentioned  therein.  Acquiescing  In  this 
construction  plalntifTs  assignor  fixed  August 
31,  1910,  as  the  date  upon  which  delivery 
would  be  made,  and  some  two  or  three  days 
prior  thereto  diligently  and  In  good  faith 
sought  the  defendant  for  the  purpose  of  mak- 
ing a  tender  of  delivery  and  giving  notice  of 
the  time  and  place  fixed  therefor.  Falling  to 
find  the  defendant,  plaintiff's  assignor  em- 
ployed the  only  means  available  to  him  for 
making  a  tender  of  delivery  and  giving  tbe 
notice  required.  Whether  the  defendant's 
absence  from  his  home^  was  Intentional  or 
otherwise  Is  of  no  consequence.  In  either 
event  plaintiff's  assignor  was  Justified  in  em- 
ploying the  method  he  did  of  notifying  de- 
fendant of  tbe  time  and  place  fixed  for  de- 
livery and  making  tender  thereof.  That  such 
tender  and  notification  was  not  received  until 
after  the  expiration  of  the  time  limited  by 
the  contract  was  the  fault  of  the  defendant 
and  not  the  neglect  of  plaintiff's  assignor,  and 
therefore  the  defendant  will  not  be  heard  to 
complain,    avil  Code,  IS  1511,  1512. 

Complaint  is  made  of  certain  rulings  of  the 
trial  court  upon  the  admission  and  rejection 
of  evidence.  In  response  to  these  it  will  suf- 
fice for  us  to  say  that  we  have  considered  the 
points  made  In  this  behalf,  and  upon  an 
examination  of  the  record  find  that  tbey  are 
not  well  taken. 

It  is  Insisted  that  the  trial  court  Instructed 
the  Jury  that  "there  Is  only  one  tender,  and 
that  is  August  31,  1910."  This  contention  is 
not  warranted  by  the  record.  The  language 
quoted  was  not  contained  in  any  charge  to 
the  Jury,  but  Is  to  be  found  in  the  trial 
court's  remarks  In  ruling  upon  an  objection. 
That  it  was  not  intended  for  or  considered  by 
tbe  Jury  Is  plainly  apparent;  and  when  read 
In  connectiou  wltii  all  that  was  said  by  the 
trial  court  it  is  equally  clear  that  the  court 
was  not  expressing  an  opinion  upon  any 
question  of  fact  In  issne  In  the  case. 

We  are  satisfied  that  the  def^dant's  re- 
quested instructions  were  properly  refused, 
and  that  upon  the  whole  the  case  was  fairly 
tried  and  Justly  determined. 

The  Judgment  and  order  appealed  from  are 
affirmed. 


We  concur. 
HALU  J. 


MUBPHET,  Judge  pro  tern.; 


DEAN  T.  HA  WES.    (ClT.  1,133.) 

(District  Court  of  Appeal,  First  District,  Cal- 
if orola.   Feb.  28,  1913.) 

1.  Vendob  ano  Pubohaseb  (S  323*)— Optioit 
TO  Rbcokvet— Tehoxb— NicxaaxTT  — •  USB- 

LEss  Apr, 

Where,  in  as  action  for  breach  of  defend- 
ant's contract  to  accept  a  reconveyance  of 
certain  land  which  he  conveyed  to  plaintiff,  tbe 
evidence  showed  that  within  the  time  specified 
plaintiff  notified  defendant  orally  and  In  writ- 
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ing  that  ahe  accepted  the  option  to  recoavey 
and  offered  to  make  a  deed,  on  defendant  com- 
plying with  the  conditions  of  the  option,  which 
he  uniformly  refused  to  do  and  finally  confess- 
ed financial  inability  to  do,  plaintiff  was  not  re- 
quired to  make  an  actual  tender  of  a  sufficient 
deed  of  recouTeyance  in  order  to  put  defendant 
Id  default. 

[Bd.  Note.— For  other  caies,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  948-950;  Dec.  Dig.  § 
323.*] 

2.  YSNDOB  AND  PUBCHABBB  ({  329*)  —  GON- 
TBACT  TO  ACCEPT  RkCONVETANCB— BBEACH— 
D  AM  AOES— EVXDBKCS. 

In  an  action  for  breach  of  a  contract  to 
accept  a  reconv^ance  of  certain  land,  evidence 
of  the  value  of  the  land  to  plaintiff  was  insuffi- 
cient to  sustain  a  recovery  of  damages,  under 
Civ.  Code,  I  3307,  providing  that  the  detriment 
caused  by  the  breach  of  an  agreement  to  pur- 
chase real  property  is  the  excess,  U  any,  of 
the  amount  which  would  have  been  dne  to  the 
seller  under  the  contract  over  the  value  of  the 
land  to  him,  since  under  such  section  the  meas- 
ure of  damages  is  the  difference  between  the 
contract  price  and  the  market  value  of  the 
land  at  the  time  of  the  breach,  and  not  the 
difference  between  the  contract  price  and  what 
plaintiff  may  think  the  land  is  worth  to  him. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent.  Dig.  i  952;  Dec  Diff.  |  829.*] 

Appeal  from  Superior  Court,  Santa  Cruz 
County;  Lucas  F.  Smltb,  Jndge. 

Actlffli  by  Henrietta  S.  Dean  against 
George  W.  Hawes.  '  Judgment  for  plaintiff, 
and  defmdant  appeals.  Bereraed  and  re- 
manded. 

George  W.  Hawes,  In  pro.  per.  (Frank  T. 
Poore,  of  San  Francisco,  of  counsel),  for  ap- 
pellant. Charles  B.  Younger,  of  Santa  Cruz, 
for  reqimndent. 

LENNON,  P.  J.  In  this  action  the  plaln- 
tifC  sued  for  and,  upon  the  verdict  of  a  Jury, 
procured  a  Judgment  against  the  defendant 
in  the  sum  of  $600  as  damages  for  the  alleg- 
ed breach  of  an  agreement  to  purchase  real 
estate.  The  defendant  has  appealed  from 
the  Judgment,  and  from  an  order  denying 
a  new  trial,  upon  the  Judgment  roll  and  a 
statement  of  the  case,  which  purports  to 
show  all  of  the  evidence  taken  upon  the 
trial. 

The  plalntifTs  cause  of  action  as  pleaded 
is  founded  substantially  upon  the  following 
facts :  The  defendant,  in  consideration  of  the 
sum  of  $800,  executed  to  plaintiff  a  deed, 
dated  October  31,  1908,  purporting  to  convey 
to  plaintiff  the  defendant's  undivided  one- 
half  Interest  in  certain  real  property  situate 
In  the  county  of  Santa  Cruz,  l^e  plaintiff 
has  ever  since  been  the  owner  In  fee  of  the 
interest  so  conveyed  to  her,  free  and  clear  of 
all  Incumbrances.  Contemporaneously  with 
the  execution  of  the  deed  referred  to  the  de- 
fendant made  and  delivered  to  plaintiff  the 
following  memorandum  of  agreement: 

"Santa  Cruz,  Cal.,  October  .31.  1908. 

"This  is  to  certify  that  I  have  this  day 
sold  to  Henrietta  S.  Dean  a  one-half  inter- 
est in  a  certain  tract  of  land.  Now,  there- 
fore, should  sbe  so  desire  I  hereby  agree  to 


take  the  land  back,  allowing  ber  ten  per 
cent,  on  the  Investment,  at  any  time  after 
one  year  and  within  two  years  from  this 
date.  The  party  owning  the  other  halMnter- 
est  Is  W.  H.  Lamb;  the  amount  is  six 
acres."  [Signed]  George  W.  Hawes." 

On  November  1,  1909,  the  plaintiff  accept- 
ed the  option  of  reconveylng  to  the  defend- 
ant the  land  described  In  the  defendant's 
deed  and  memorandum  of  agreement  of  Oc- 
tober 31,  1908,  by  so  informing  the  defend- 
ant, and  at  the  same  time  offered  to  make 
a  deed  of  the  property  to  defendant  upon 
the  payment  of  the  sum  of  (800,  the  original 
and  agreed  purchase  price  ot  the  property, 
plus  the  sum  of  $80,  which  was  the  10  per 
cent  profit  provided  for  in  the  defendant's 
memorandum  of  agreement  Thereafter  aud 
from  time  to  time  the  plaintiff  offered  upon 
the  conditions  stated  to  execute  such  deed 
to  the  defendant,  but  he  declined  and  re- 
fused to  accept  plaintiff's  offer,  and  flually 
repudiated  the  entire  transaction. 

The  value  to  the  plaintiff  of  the  land  sold 
to  her  was  alleged  at  no  time  to  be  in  ex- 
cess of  the  sum  of  $500;  and  because  of 
this  the  plaintiff  claimed  that  sbe  was  dam- 
aged by  the  defendant's  breach  of  Us  agree- 
ment to  purchase. 

The  defendant's  answer.  In  effect,  admit- 
ted the  execution  of  the  deed  and  the  mem- 
orandum of  agreement  in  connection  there- 
with, but  practically  denied  every  other  ma- 
terial allegation  of  the  complaint 

At  the  outset  defendant  contends  that  the 
plalntltTs  complaint  shows  that  the  transac- 
tion in  suit  was  intended  as  a  mortgage, 
and  that  the  action  was  one  to  foreclose  a 
mortgage,  rather  than  one  for  damages  in 
breach  of  contract.  In  support  of  this  con- 
tention the  defendant  insists  that  the  plaln- 
tifTs complaint  and  proof  proceeded  upon 
the  theory  that  the  deed  from  the  defendant 
to  plaintiff  was  Intended  as  a  mortgage. 

The  complaint  speaks  for  Itself,  and  ob- 
viously It  is  not  susceptible  of  the  construc- 
tion contended  for  by  the  defendant;  and 
the  evidence  upon  the  whole  case  shows  that 
the  action  was  defended,  tried,  and  deter- 
mined upon  the  theory  that  it  was  one  sole- 
ly for  damages  arising  out  of  the  breach  of 
a  contract 

[1J  The  sufficiency  of  the  evidence  to  sup- 
port the  verdict  and  Judgment  Is  challenged 
in  several  particulars;  but  only  two  of  the 
specifications  of  Insufficiency  are  worthy  of 
notice.  The  first  involves  the  point  that  the 
defendant  was  never  In  de^ult,  because, 
as  it  is  alleged,  the  plaintifTs  evidence  does 
not  show  a  tender  to  the  defendant  of  a 
good  and  sufficient  deed  of  reconveyance 
within  two  years  of  the  date  of  the  original 
deed  to  the  plaintiff.  Conceding  this  to  be 
so,  the  plaintiff's  evidence,  on  the  other 
hand,  shows  that  upon  the  expiration  of  one 
year,  and  within  two  years  from  the  date  of 
the  agreenmt  in  question,  she  notified  the 
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defendant  orally  and  In  writing  that  she  ac- 
cepted the  cvtlon  to  reconvayi  »o&  at  the 
same  tbae  offered  to  make  a  deed  to  the  de- 
fendant upon  Us  compliance  with  the  condi- 
tions of  the  option.  The  plaintiff's  evidence 
Further  shows  that  from  time  to  time  there- 
after she  made  repeated  demands  upon  the 
defendant  to  fnlfln  his  contract,  bat  in  each 
Instance  he  refused  because  of  hla  confessed 
flnancW  InaUUt^  to  do  so,  and  finally  repOr 
dlated  the  entLra  transaction.  It  Is  very 
annrent  from  the  conduct  and  attitude  of 
the  defendant  (who,  by  the  way.  Is  an  at- 
torney at  law  and  was  the  legal  advlsw  of 
the  plaintiff  at  the  time  of  the  transaction) 
that  he  never  Intended  at  any  time  prior  to 
the  commencement  of  the  action  to  perform 
his  contract  with  the  plalntlfl,  and  that  if 
a  deed  from  ttie  plaintiff  had  been  made  and 
tendered  to  him  by  the  plaintiff  within  the 
time  spedfled  In  the  contract  It  would  not 
have  been  accepted.  In  bxle^  It  Is  <d«ir 
from  the  plaintiff's  testimony  that  the  tend- 
er of  a  deed  to  the  d^endant  would  have 
been  an  Idle  and  a  useless  act;  and  under 
such  drcomstances  It  was  unnecessary  to 
make  sudi  tendra  in  order  to  put  the  def«id- 
ant  In  default 

[2]  TbB  second  apedflcatlon  of  the  insuffi- 
ciency ot  the  eridaice  to  support  the  verdict 
and  Judgment  preerats  the  point  that  the 
plaintiff  wholly  failed  In  her  proof  upon 
the  Issue  of  damages. 

This  point  Is  well  taken  and  necessitates 
a  reversal  of  the  Judgment  The  plalnttfl's 
case  was  rested  npon  her  testimony  alone. 
Upon  the  subject  of  the  value  of  the  proper- 
ty at  the  time  of  the  defendant's  alleged 
breach  of  his  contract,  she  testified  literally 
and  substantially  as  follows :  On  direct  ex- 
amination :  "Question :  What  was  the  value 
of  the  proper^  to  you  ttiat  Mr.  Hawes  has 
conveyed  to  yon  and  does  not  want  to  take 
back?  Answer:  I  really  don't  know  how  to 
answer  thequestltm.  It  Is  really  not  worth 
any  money  value  to  m&  It  was  the  mon^  I 
wanted  Instead  of  land.  •  •  •  •  Question : 
The  land,  then,  to  you  Is  (tf  no  value?  An- 
swer: I  dont  just  hardly  know  how  to  an- 
swer It  I  have  It  as  secnrlty'do  yon  mean? 
Question:  In  other  words,  tlw  land  itself  you 
don't  want  to  own?  Answer:  No;  I  don't 
want  the  land  at  alL  Question :  You  don't 
want  to  have  the  land  at  all?  Answer:  No. 
Question:  In  this  complaint  it  Is  alleged 
that  the  value  does  not  exceed  fOOO  to  you. 
Is  that  so  or  not?  Answer:  No;  It  Is  not" 
Upon  cross-examination:  "I  don't  know 
what  the  cash  value  of  the  [woperty  la,  not 
what  It  was  oa  October  31,  1908.  •  «  • 
I  dont  know  what  the  value  of  the  property 
between  October  81,  1908,  and  October  31, 
1910,  was.  I  said  the  property  was  not 
worth  to  exceed  9600  to  me.  Question: 
•  •  •  Within  two  years  after  the  Slst  of 
October,  1906,  what  was  this  property  wtwth 
to  you?  Amiwer:  I  don't  know;  I  did  not 
make  an  estimate;   I  wanted  tiie  money. 
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Questlbn:  Ton  don't  know?  Answer:  No; 
jl  am  nota  real  estate  man,  and  I  don'tknow. 
Question:  Yon  don't  know?  Answer:  No, 
■It." 

Aside  from  repetitions  and  volunteer  state- 
ments of  the  witness,  which  latter  were  ISor- 
^gn  to  the  qnestlon  of  value,  the  fiv^polng 
constitutes  the  entire  testimony  upon  which 
the  plalntUE  d^mided  for  proof  of  the  dam- 
age aUeged  to  have  been  sustained  by  her  be- 
cause of  the  defendant's  breach  of  the  con- 
tract sued  upon.  And  opposed  to  this  was 
the  evidence  of  the  defendant,  who  testified 
positive  that  at  the  time  of  the  execution 
of  the  deed  from  the  defendant  to  lAalntlfl 
and  at  ail  times  thereafter  the  property  de- 
scribed ttkereln  was  worth  not  less  than  (1,- 
000.  In  addition  several  other  witnesses 
were  called  for  the  defendant,  who  testified 
that  they  knew  the  property  and  its  value. 
Xh^  testified  in  effect  that  the  property  was 
worth  from  |360  to  $400  per  acre  at  the 
time  of  its  sale  to  the  plaintiff  and  at  all 
times  thereafter.  Finally,  upon  behalf  of  the 
defendant,  W.  H.  Lamb,  "the  party  owning 
the  other  one-half  interest,"  testified  that  he 
knew  the  property  and  Its  value;  that  it 
consisted  of  six  acres,  which  on  October  31, 
1908,  and  at  all  times  thereafter  was  worth 
fSOO  per  acre^  In  other  words,  the  uncontra- 
dicted evidence  produced  on  behalf  of  the  de- 
fendant was  to  the  effect  that  the  value  of 
the  three  acres  sold  to  plaintiff  was  at  the 
time  of  the  execution  of  the  deed  from  de- 
fendant to  plalntlfl  and  at  all  times  there- 
after from  $900  to  $1,200. 

The  measure  of  damages  in  actions  of  this 
character  is  to  be  found  In  section  3307  of 
the  Civil  Code,  wblch  declares  that  "The  det- 
riment caused  by  the  breach  of  an  agree- 
ment to  purchase  an  estate  In  real  property, 
is  deemed  to  be  the  excess,  if  any,  of  the 
amount  which  would  have  been  due  to  the 
seller,  uadex  the  contract,  over  the  value  to 
him." 

In  the  presentation  of  the  idalntUTB  case 
her  counsel  evidently  proceeded  upon  the 
theory  that  the  Code  section  Just  dted  meas- 
ures the  damage  for  the  breach  of  a  contract, 
to  purchase  real  estate  by  the  vendor's  iudl- 
vldual  and  whimsical  notion  of  the  value  of 
the  proi>erty  to  Mm,  In  utter  disregard  ofthe 
price  which  It  would  bring  In  the  open  mar- 
ket The  trial  court,  as  indicated  by  its  rul- 
ings npon  the  admission  of  evidence  and  In 
its  charge  to  the  Jury,  aivsr^tly  acquiesced 
in  this  construction  of  the  Code  section  un- 
der constderaUon,  and  Uterally  limited  the 
damage  caused  by  the  breach  of  a  contract 
to  purchase  real  estate  to  the  excess  "over 
the  value  to  him"  with  whom  the  contract 
was  made,  of  the  amount  which  would  have 
been  due  njfoa  perfdrmance  ot  the  «mtract 

That  this  construction  of  the  Code  section 
In  question  was  new  contemplated  by  the 
Leglslatnre  Is  manifest  from  the  obvious  In- 
justice and  absordlly  following  Its  appltca- 
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Uon  In  the  promt  case,  wherein  and  where- 
by the  plaintur,  In  effect,  was  permitted  to. 
retain  the  ownerahlp  of  land  worth  from 
fOOO  to  $1,200,  and  at  the  same  time  was 
awarded  damages  In  the  sum  of  (500  for  the 
breach  of  a  contract  to  purchase  the  same 
land.  Liberally  construed  In  accordance  with 
its  spirit  and  the  plain  purpose  of  its  enact- 
ment, the  rule  enunciated  la  that  section 
means  that  to  actions  for  damages  for  the 
breach  of  a  contract  such  as  Is  pleaded  here 
the  sum  recoverable  as  compensation  for  the 
breach  Is  the  difference  between  the  con- 
tract price  and  the  market  value  of  the  land 
at  the  time  of  the  breach.  This  in  effect, 
was  the  construction  placed  upon  said  sec- 
tion In  the  case  of  Drew  t.  Pedlar,  87  Cal. 
448,  25  Pac.  749,  22  Am.  St  Bep.  257.  where 
It  is  said  that  "the  general  rule  of  damages 
on  failure  of  the  rendee  to  take  the  proper- 
ty purchased  and  pay  for  the  same  would  be 
the  actual  loss  sustained  by  the  vendor  there- 
by, which  would  ordinarily  be  the  difference 
between  the  actual  contract  price  and  the 
actual  value  of  the  land  at  the  time  of  the 
breach  If  the  property  shall  have  declined  In 
value" 

Tested  by  this  construction  of  the  rule,  the 
plaintiff's  case  ntterly  failed  to  show  that 
she  was  damaged  by  the  breach  complained 
ot,  as  found  by  the  Jnry,  in  the  sum  of  (600, 
or  In  any  oth&e  sum.  H«»  was  the  only  tee- 
tlmony  Introdnoed  upon  her  case  to  support 
the  all^tlim  and  Issue  of  damage;  but  as 
has  been  shown,  she  did  not  even  pretraid  to 
know  what  the  actual  value  of  fbB  property 
was  at  any  ttme^  and  hat  entire  testimony 
upon  this  phase  of  the  case  wu  directed 
solely  to  the  qaeation  as  to  what  Uie  value 
of  the  property  was  to  her  individually,  and 
excluded  all  consideration  of  Q»  prhae  for 
whldi-  it  could  be  sold  in  the  open  market 
Clearly  such  testimony  did  not  meet  the  re- 
qulremoitB  of  the  rule  stated,  nor  respond  in 
any  degree  to  the  issue  of  damages.  It  must 
therefore  be  held  that  the  plaintiff's  Case  as 
presoited  and  submitted  to  the  Jury  was 
totally  lacking  in  evidoice  upon  a  vital  issue 
of  the  case;  and  in  vl^w  of  the  positive  tes- 
timony of  the  witnesses  for  the  defnidant 
upon  the  subject  of  value  there  is  no  escape 
from  the  conclusion  that  the  verdict  and 
JudgiAttit.  are  not  only  not  supported  by 
the  evidence,  bnt  are  deariy  contrary  there- 
to. This  phase  of  the  case  la  disposed  of  by 
counsel  for  the  plalntlfl  by  Uie  bald  state- 
ment that  the  evidence  upon  the  whole  case 
Is  In  substantial  conflUt ;  and  that  Inasmuch 
as  the  Jury,  and.  the  trial  court  upon  a  mo- 
tion for  a  new  trial,  each  saw  flt  to  accept 
the  testimony  of  the  plalntlfl  rather  than 
that  of  the  witnesses  for  the  defense,  the 
Judgment  is  not  open  to  attack  upon  the 
ground  of  the  Insufficiency  of  the  evidence  to 
support  it  In  this  connection  it  Is  urged 
that  the  Jury  and  the  trial  court  were  Justi- 


fied in  rejecting  the  testimony  of  the  wit- 
nesses for  the  defense,  because,  as  it  Is 
claimed,  their  estimates  of  the  value  of  the 
property  were  obviously  inflated.  The  rec- 
ord before  us  does  not  Justly  the  latter  con- 
tention, nor  does  It  appear  that  the  testi- 
mony of  the  witnesses  for  the  defense  were 
BO  Inherently  improbable  as  to  be  unworthy 
of  belief;  and  therefore  it  should  not  have 
been  absolutely  ignored  Atba  by  the  Jury  or 
the  trial  court 

However  that  may  be,  the  record  shows, 
as  we  have  already  Indicated  a  case  not  of 
conflicting  evidence,  but  rather  one  wherein 
there  is  a  total  lack  of  evidence  to  saiq>ort 
the  cause  of  action  pleaded  and  relied  npoa 
for  a  judgment  and  assuming,  without  con- 
ceding, that  the  Jury  was  Justlfled  in  reject- 
ing the  proof  presented  upon  behalf  of  the 
defendant  the  fact  remains  nevertheless  that 
the  plaintiff  wholly  failed  In  her  proof  upon 
the  Issue  of  damage;  and  therefore,  upon 
the  facts  of  the  case  as  presented,  she  should 
have  been  nonsuited,  or  the  Jury  directed  to 
bring  in  a  verdict  for  the  defendant. 

The  Judgment  and  order  appealed  from 
are  reversed,  and  the  cause  remanded  for  a 
new  trlaL 

We  concur:  HALL,  J.;  MUKPHEY,  J., 
pro  tern. 


WILUAHS  T.  POMONA  VALLEY 
HOSPITAL  ASS'N. 
(Civ.  1,264.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.   Feb.  28,  1013.    ReheariDs  Denied 
by  Supreme  Court  April  29,  1913.) 

1,  Hospitals  (|  8*>— Actions  fob  Injubibs— 

iNBTBUCnONS— CONFOBHITV  TO  PLBADINQ^ 

"MANimt." 

In  a  patient's  action  against  the  proprietor 
of  a  hospital  for  Injuries  alleged  to  nave  been 
caused  by  the  act  of  a  nnrae  in  placing  hot-wa- 
ter bags  on  or  about  plaintiff's  feet  to  such  a 
careless  and  negligent  manner  that  his  feet  were 
burned  and  scalded,,  inatmctlons  that  plaintiff 
could  recover  only  if  the  bums  were  the  proxi- 
mate result  of  the  manner  of  placing  the  hot- 
water  bag,  and  not  if  tfaey  resulted  because  It 
was  too  hot,  aifd  tliat  the  foct  that  his  feet  were 
burned  was  not  evidence  of  negligence,  but  that 
whether  the  nurse  was  negligent  must  be  de- 
termined by  the  circumstances  as  they  existed 
when  she  applied  the  hot-water  bag  and  not  by 
what  afterwards  happened,  were  erroneous  and 
gave  too  restricted  a  conatructlon  to  the  com- 
plaint, since  the  word  "manner"  means  tbe  way 
of  doing  anything,  and  construing  tbe  complaint 
litjerally  so  as  to  work  snbstantial  justice  as 
reqnired  by  Code  Civ.  Proc.  |  452,  Incladed  tbe 
subsequent  observation  and  examination  for  the 
purpose  of  ascertaining  the  effect  of  the  applica- 
tion of  the  hot-water  bag. 

[Ed.  Note.*— For  other  cases,  see  Hospitals, 
Cent.  Dig.  |  14 ;  Dec  Dig.  {  8.* 

For  other  definitions,  see  Words  andT  Phrases, 
vol.  5,  pp.  4333-4337.] 

2.  Hospitals  (|  7»)— Liabilitt  fob  Injubies. 

It  was  SB  much  the  duty  of  a  nurse  In  a 
bospitftl  dealing  with  an  unconacious  patient 
unable  to  care  for  himself  In  applying  bot-water 
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ban  to  obwrre  die  effect  of  sodi  application  as 
to  tMt  the  temperature  of  the  water  befive  ap- 
plying. 

[Ed.  Note.— For  other  caaea,  aea  Hoatrftala, 
Cent  Dif.  |  13;  Dec.  DlgTl?.*! 

Appeal  from  Superior  Court,  Los  Angeles 
Coanty;  Paul  J.  McCormlck,  Judge. 

Action  by  C.  A  C.  WiUlamB  against  the 
Pomona  Valley  Hospital  Association.  From 
a  Judgment  for  defendant,  and  an  order 
denying  a  new  trial*  plaiutUE  appeals.  Re- 
versed. 

H.  A.  Barclay,  of  Los  Angeles,  for  appel- 
lant. Edwin  A.  Meserve,  of  Loa  Angeles 
(Paul  H.  McElieiTlii,  of  Los  Angeles,  of  coun- 
sel), for  respondent 

ALLEN,  P.  J.  This  action  was  one  to  re- 
cover on  account  of  perBonal  Injuries  occa- 
sioned by  reason  of  alleged  negligence  on  de- 
fendant's part  The  complaint  alleges  plaln- 
tlfTs  entrance  as  a  patient  In  defendant's 
hospital ;  that,  while  in  said  hospital  and  an- 
consdons,  a  servant  of  defendant  placed  hot- 
water  bags  on  or  about  plalntUTs  feet  In  such 
a  careless  and  n^ligent  manner  that  plain- 
tltTs  feet  were  badly  burned  and  scalded, 
from  which  he  suffered  damages.  The  an- 
swer admits  the  auctions  of  the  complaint, 
other  than  the  averment  of  n^llgence,  the 
extent  of  the  Injuries  claimed,  and  the  ex- 
penditure the  basis  of  special  damages.  The 
case  was  heard  by  a  jnry  and  resulted  in  a 
verdict  for  defendant  and  judgment  accord- 
ingly, from  which  judgment,  and  an  order 
denying  a  new  trial,  plaintiff  appeals. 

[1]  The  errors  assigned  by  appellant  are 
numerous;  the  principal  one,  and  the  error 
which,  to  our  minds,  is  most  prominent,  aris- 
es from  the  action  of  the  court  In  glTtng  the 
following  Instructions: 

"(20)  Plaintiff  has  confined  his  allegations 
of  negligence  and  carelessness  to  the  manner 
of  the  placing  of  the  hot-water  bag  on  or 
about  plaintiff's  feet,  and.  In  order  to  find 
for  the  plaintiff,  it  must  have  been  shown  to 
you  by  a  preponderance  of  the  evidence  in 
this  case:  First,  that  the  hot-water  bottle 
was  placed  on  or  aboot  plalhtlfTs  feet  In  a 
careless  and  negligent  manner;  and,  second, 
that  the  bums  resulted  from,  and  were  the 
direct  and  proximate  result  of,  the  manner 
of  the  placing  of  the  hot-water  bag  or  bot- 
tle." 

"(21)  Plaintiff,  in  his  complaint,  has  not 
charged  that  any  employe  of  the  defendant 
was  negligent  or  careless  in  placing  at  his 
feet  a  hot-water  bag  that  was  too  hot  or  that 
would  cause  bums  by  reason  of  being  too  hot 
The  allegations  of  the  complaint  on  which 
plaintiff  must  recover,  If  at  all,  being  that 
the  employes  of  defendant  were  negligent 
and  careless  in  the  manner  of  pladng  the 
hot-water  bag  on  or  about  plaintiff's  feet 
If,  therefore,  you  find  from  the  evidence  in 
this  case  that  the  hot-water  bottle  In  ques- 
tion was  not  placed  at  plaintiff's  feet  in  a 
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careless  or  negligent  manner,  yon  must  find 
for  the  defendant  and  render  a  verdict  in 
favor  of  the  defendant  In  this  case." 

The  court  gave  the  further  instruction: 
"The  fact  that  plaintlfTs  feet  were  burned 
is  not  a  fact  or  circumstance  to  be  taken  In- 
to consideration  by  you  in  determining  the 
question  of  whether  or  not  Miss  Melone  was 
guilty  of  negligence  in  applying  the  hot-wa- 
ter bottle  to  plaintiff's  feet  The  burning  of 
plaintiff's  feet  was  a  subsequent  event  In 
other  words,  you  are  to  determine  the  ques- 
tion of  whether  or  not  she  was  negligent,  by 
the  circumstances  as  they  existed  at  the  time 
she  applied  the  hot-water  bottle,  and  not  by 
what  afterwards  happened." 

These  and  other  Instructions  tendlug  In 
the  same  direction  could  have  had  no  other 
effect  than  to  have  Instructed  the  jnry  that 
when  the  nurse  applied  the  hot-water  bottle 
to  the  feet  of  plaintiff,  exercising  ordinary 
care  in  the  manner  in  which  the  same  was 
placed,  she  was  absolved  from  all  further 
care  or  attention  in  relation  to  the  patient 
as  regards  the  effect  produced  by  the  ap- 
plication of  the  hot-water  bottle.  We  are  of 
opinion  that  the  court  gave  too  restricted  a 
construction  of  the  averments  of  the  com- 
plaint The  word  "manner,"  In  the  connec- 
tion under  consideration,  means  the  way  of- 
doing  anything.  The  use  of  the  term  "man- 
ner" In  the  complaint  should  be  taken  to 
comprehend  the  way  the  act  was  performed, 
having  in  view  the  condition  of  the  patient 
and  the  character  of  the  remedies  applied. 
To  place  a  hot-water  bottle  of  such  high 
temperature  upon  the  feet  of  an  unconscious 
man  as  would  bum  or  scald  the  feet  cannot 
be  said  to  be  a  proper  way  of  doing  such  a 
thing;  and  a  pleading  which  refers  to  the 
manner  as  Juvlng  produced  the  Injury 
should,  under  section  4C2  of  the  Code  of  Civil 
Procedure,  be  given  such  a  liberal  construc- 
tion as  would  work  substantial  Justice  be- 
tween the  parties.  To  give  It  the  construc- 
tion adopted  by  the  trial  court  that  the  sub- 
sequent effect  of  the  application  in  produc- 
ing bums  and  scalds  was  not  to  be  considered, 
eliminated,  in  our  opinion,  from  the  consid- 
eration of  the  jury  one  of  the  vital  and  prln* 
dpal  questions  presented. 

[2]  The  duty  of  a  nurse,  and  assuming  that 
a  nurse  must  only  exercise  the  ordinary  care 
which  a  trained  and  skilled  nurse  would  be 
required  to  use,  Is  a  continuous  duty.  Deal- 
ing, as  she  was,  with  an  unconscious  patient, 
unable  to  care  for  himself,  it  was  her  duty 
to  observe  the  effect  upon  the  patient  of  the 
application  of  the  remedy  as  much  as  It  was 
to  test  its  temperature  in  the  first  Instance. 
The  powers  of  resistance,  the  condition  of 
the  patient,  must  of  necessity  have  much  to 
do  with  the  application  of  remedies,  either 
by  a  physician  or  a  nurse,  and  this  duty 
could  only  be  observed  by  constant  and  un- 
remitting care  and  attention,  which  Is  just 
as  obligatory  upon  the  nurse  as  ia  the  duty 
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of  applying  the  remedy  directed  by  tbe  physi- 
cian In  charge.  It  Is  obvloas,  from  an  ex- 
amination of  the  record,  that  the  ]ai7  con- 
sidered It  their  duty,  under  the  charge  of 
the  court,  to  Ignore  all  want  of  attention 
upon  the  part  of  tbe  nnrse,  all  continuous 
and  subsequent  observation  and  examination 
after  she  had  applied  the  bottle,  and  we 
think  that  the  language  of  the  instructions 
would  Justify  Budx  a  conclusion  upon  the 
part  of  the  jury.  There  were  instructions 
given  relative  to  the  degree  of  care  which 
a  nurse  was  required  to  exercise.  These 
were  In  general  terms;  but,  when  the  court 
came  to  the  concrete  case  of  presenting  to 
the  Jury  tbe  question  of  the  care  which  the 
nurse  ^ould  exercise,  It  sought  to  restrict 
that  care  and  that  attention  to  the  moment 
of  time  when  she  was  applying  the  remedy 
and  excluding  all  subsequent  care  and  atten- 
tion. We  think  this  was  clearly  error  and 
so  prejudicial  In  its  nature  as  to  warrant  a 
reversal  of  the  judgment  and  of  the  order 
denying  a  new  trlaL 

As  we  have  before  said,  there  are  numer- 
ous specifications  of  error,  but  it  is  unnec- 
essary, in  our  opinion,  to  noUce  the  remain- 
der, for  the  reason  that  upon  a  new  trial  It 
ts  not  to  be  apprehended  that  the  same  ques- 
tions will  again  he  presented. 

judgment  and  order  reversed. 


We  concur:  JAMES.  3. ;  SHAW,  J. 


SMITH  V.  SMITH,    (av.  1.26B.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   March  5,  1913.  Rehearing 
Denied   April  4,  1813.) 

1.  Dedication  <I  17»)— Saib  of  IjA,nd  bt 
Refebbncx  to  map. 

Where  aa  owner  of  lota  in  selling  land 
showed  the  parcbasers  a  map  upon  which  a 
strip  on  which  they  abutted  was  designated  as 
an  alleyway  and  represented  to  the  purchasers 
that  it  was  an  alleyway,  which  representations 
were  acted  upcm,  this  established  tlie  strip  as 
an  alleyway  as  to  snch  purchasers. 

[Ed.  Noter— For  other  cases,  see  Dedication, 
Cent.  Dig.  If  SI.  32.  48,  49 ;  Dec.  Dig.  |  17.«] 

2.  Babbmehtb  (5  6*)  —  Pbsscbiftiok  —  Pat- 
.  icENT  OF  Taxes. 

Where  it  was  shown  that  a  strip  of  land 
upon  which  lots  abutted  was  used  by  the  lot 
owners  for  more  tbao  five  years  as  an  alleyway 
under  a  claim  of  right  and  adversely,  a  pre- 
scriptive title  thereto  was  established  without 
showing  tbe  payment  of  taxes  thereon  where  it 
was  not  BhowD  that  any  were  levied,  since  Code 
Civ.  Proc.  8  325,  providing  that  adverse  posses- 
sion shall  not  be  considered  established  unless 
the  parties  claiming  title  by  adverse  possession 
shall  have  paid  all  taxes  levied  and  assessed  on 
the  land  only  requires  the  payment  of  taxes 
levied  and  assessed,  and  it  would  be  presumed 
that  the  easement  attached  to  the  abutting  lots 
was  assessed  as  a  part  thereof. 

[EA.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  H  IS,  20-22.  26;  Dec.  Dig.  $  S.*j 

3.  Baseuekts  a  21*)— Right  as  Aqaikst 

PUHCHASEB  OF  SERVIENT  ESTATE. 

Where  an  owner  of  lots  sold  them  under 
such  circumstances  as  to  give  tlw  purchasers 


an  easement  in  an  alleyway  and  sobseqnently 
conveyed  the  alleyway  to  certain  of  the  pur- 
chasers, they  acquired  only  the  naked  legal  title 
subject  to  tbe  easements,  and  that  only  could 
be  assessed  for  taxes  as  against  them;  and 
hence  a  purchaser  of  tlie  alleyway  at  a  tax  sale 
acquired  only  the  legal  title  subject  to  the  ease- 
ments, and  could  not  interfere  with  the  eaae- 
ments. 

[Ed.  Note.— For  other  cases,  see  EIsBements, 
CenL  Dig.  |  59 ;  Dec.  Dig.  I  21  ;♦  Vendor  and 
Purchaser.  Cent  Dig.  S  647.] 

4.  EABEMEWTg  (f  ei*>— BnJOINIHa  OBflTBUO- 

Tioir. 

Lot  owners  having  private  easements  tn  an 

alleyway  on  which  the  lots  abutted  could  main- 
tain an  action  to  restrain  tbe  owner  of  tbe  le- 
gal title  from  obstructing  such  alleyway  under 
Code  CSv.  Proc  S  731,  providing  that  an  action 
may  be  brought  by  any  person  whose  property 
is  injuriously  affected  or  whose  personal  enjoy- 
ment is  lessened  by  a  nuisance,  and  that,  by  the 
judgment  the  nuisance  may  be  enjoined  or 
abated. 

_[ESd.  Note.— For  other  cases,  see  Basements, 
Cent.  Dig.  ii  102,  lSO-144,  148;  Dec.  Dig.  i 
61.«J 

Appeal  from  Snp»1or  Court.  Los  Angeles 
County ;  Frank  O.  Flnlayson.  Judge. 

Action  by  O.  W.  Smith  against  J.  H. 
Smith.  From  a  Jndgmoit  for  plaintiff  and 
an  order  denying  a  new  trial,  defendant  ap- 
peals. Affirmed. 

Walter  J.  Horgan,  of  Los  Angles,  for  ap- 
pellant Stutsman  &  Stutsman,  of  Los  An- 
geles, for  reapofdent 

ALLEN,  P.  J.  The  action  was  one  to  re- 
strain the  defendant  from  obstructing  an  al- 
leyway and  for  a  mandatory  order  requiring 
the  removal  of  the  obstructions  placed  there- 
in by  defendant  Findings  and  judgment  for 
plaintiff,  from  which,  and  an  order  denying 
his  motion  for  a  new  trial,  defendant 
peals. 

The  facts  found  by  the  court  and  supimrt- 
ed  by  the  uncontradicted  evidence  are:  In 
1886  one  Safford  was  the  owner  of  a  tract 
of  land  In  Los  Angeles  dty ;  that  thereafter 
he  subdivided  said  tract  into  lots,  and  sold 
the  same  to  various  parties,  representing  to 
each  at  the  time  of  the  sale  that  a  strip  of 
ground  18  feet  in  width,  ext«iding  through 
said  tract  and  upon  which  all  of  the  lots 
BO  sold  abutted,  was  an  alleyway  laid  out  for 
the  use  and  benefit  of  said  abutting  owners. 
The  record  shows  that  Safford  at  the  time  of 
tbe  respective  sales  showed  to  the  purchas- 
ers a  map  upon  which  was  delineated  this  al- 
leyway. The  purchasers  used  the  said  al- 
leyway as  a  means  of  Ingress  and  egress  to 
the  property,  as  did  the  general  tmbUc,  for 
more  than  five  years.  Thereafter.  In  1887. 
Safford  undertook  by  a  deed  to  convey  to 
some  of  the  parties,  owners  of  the  abutting 
lots,  the  strip  so  used  as  an  alley.  Others 
owning  an  Interest  in  abutting  lots  were  not 
made  grantees  therein.  No  answer  of  de- 
fendant appears  in  tbe  record.  There  was, 
however,  admitted  in  evidence  upon  the  hear- 
ing of  the  cause  certain  tax  deeds  showing 
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be  alleyway  to  have  been  sold  to  the  state  for 
leliuquent  taxes  In  the  year  1897,  and  sub- 
equeatly  by  the  state  conveyed  to  the  de- 
endant   Also,  there  was  offered  in  evidence 

Judgment  roll  showing  that  at  some  date 
lot  appearing  the  title  of  defendant  to  said 
lleyway  was  quieted  as  to  some  of  the  abut- 
Ing  owners,  but  not  as  to  plaintiff.  The 
ourt  sustained  an  objection  to  the  introduc- 
lon  of  such  Judgment  roll. 

[1]  We  see  no  merit  In  the  appeal.  The 
•roductton  of  a  map  by  Safford  to  the  pur- 
haaers  of  the  varloua  lots  showing  the  al- 
}y,  and  his  representations  to  said  purchas- 
ra  that  said  strip  was  an  alleyway,  and 
rhlch  representations  were  acted  upon,  were 
ufficlent  as  to  such  parties  fo  establish  said 
trip  as  an  alleyway.  Prescott  t.  Edwards, 
17  Cal.  304,  49  Pac.  178,  69  Am.  St  Bep. 
86. 

[2]  In  addition,  the  long-continued  use  of 
be  strip  as  snch  alleyway  under  claim  of 
Ight  and  adveraely  was  sufficient  to  estab- 
sh  a  prescriptive  title.  No  taxes  being 
bown  to  have  been  assessed,  it  was  not  In- 
umbent  upon  plaintiff  to  show  payment 
bereof.  Baldwin  v.  Temple,  101  Cai.  403,  35 
'ac.  1008.  and  authorities  cited.  It  Is  only 
tie  payment  of  taxes  levied  and  assessed 
'hlch,  by  section  325  of  the  Code  of  Civil 
'rocedure,  Is  made  a  condition  for  acquiring 
Ltle  by  adverse  possession.  The  easement 
1  the  alleyway  being  attached  to  the  abut- 
li^  property  and  forming  a  part  thereof,  it 
rill  be  presumed,  nothing  to  the  contrary 
ppearing,  that  the  same  and  the  value 
lereof  was  included  in  the  taxes  assessed 
gainst  the  lots. 

[3]  The  only  title  which  Safford  by  his 
eed  made  in  1887  could  convey  to  the  ten- 
nts  in  common  therein  named  as  grantees 
ras  the  naked  l^al  title,  subject  to  the  ease- 
lent  No  merger  resulted  from  such  deed, 
nd  all  that  could  be  assessed  as  taxes 
gainst  these  tenants  in  common  and  their 
ind  were  the  taxes  and  assessments  against 
le  naked  legal  title,  and  that  title  was  all 
lat  was  conveyed  by  the  tax  deeds  In  evl- 
ence.  The  holder  of  such  title  could  not 
iterfere  with  the  easement  rights  of  plaln- 
iff. 

[4]  This  action  was  maintainable  under 
Bction  731  of  the  Code  of  Civil  Procedure. 

We  see  no  error  In  the  record,  and  the 
adgment  and  order  are  affirmed. 

We  concur:  JAMES,  J.;  SHAW,  J. 


'IIANDLEJR  T.  ROBINETT.    (Civ.  1,154.) 

District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Feb.  27,  1913.  Rehearing 
Denied  March  29,  1913.) 

.  Evidence  (8  354*)— Books  of  Account— 
.Showing  Basis  of  Chabge. 

Debit  entries  not  showing  for  what  made, 
ut  merely  referring  to  pages  of  another  book, 


unsupported  by  testlnuuiy  of  one  knowing  of 
the  transactions  euhnlnatlng  tbereln,  are  in- 
admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig,  Si  1432-1483 ;  Dec.  Dig.  |  354.*] 

2.  EIviDBNcs  <S  354*)— Books  of  Aocouht— 
Specifio  Chaboeb. 

A  debit  entry  In  a  book  merely  to  "Bal." 
is  inadmissible,  as  charges  must  be  spedfie  and 

not  lumped. 

[E3d.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  g]  1432-1483;  Dec.  Dig.  {  354.*] 

3.  Evidence  ^  354*)— Books  of  Acoouht— 
Time  of  Ektbibs. 

A  debit  entry  in  a  book  to  "BaL"  violates 
the  rule  that  to  be  admissible  it  most  be  con- 
temporaneous with  the  transaction  to  which  it 
refers. 

[Ed.  Note.— For  other  eases,  see  Evidence 
Cent.  Dig.  H  1432-1483;   Dec.  Dig.  1  S64.*] 

4.  Evidence  (S  354*)— AccoritTs— Aides  bt 
Obal  Testmont. 

Entries  in  a  hook~kccount  not  such  as  to 
make  them  admissible,  and  so  meager  as  not  to 
be  a  sutbcient  account  of  any  transaction,  are 
not  aided  by  testimony  of  one  having  no  knowl- 
edge of  the  transactions  that  the  account  was 
a  true  and  correct  account  of  the  transaction. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  SI  1432-1483 ;  Dec.  Dig.  |  354.*] 

5.  Account  Stated  (}  19*)— Sufwciehct  of 

Evideitce. 

That  the  accoant  admitted  in  evidence  had 
become  an  account  stated  is  not  shown  by  one's 
testimony  that  he  presented  defendant  with  "an 
itemized  bill  of  the  whole  account,  a  similar 
bill  to  what  is  here,"  and  that  defendant  never 
disputed  it;  be  also  testifying  that  it  was  not 
a  copy  of  the  account  admitted  in  evidence,  and 
not  testifying  what  was  the  balance  shown  by 
the  account  that  was  presented. 

[Ed.  Note.— For  otlier  cases,  see  Account 
Stated,  dent  Dig.  ||  91-93;  Dec.  Dig.  |  19.*] 

6.  Naueb  (S  18*)— EvinENCB. 

An  assignment  to  plaintiff  from  ''Matthew 
Harris"  ia  sufficiently  shown  by  a  written  as- 
signment  signed  *'M.  Harris"  and  proof  that 
the  signature  was  ttkat  of  "Matt  A.  Harris." 

[Ed.  Note. — ^For  other  cases,  see  Names,  Cent 
Dig.  8f  4,  17 ;  Dec.  Dig.  {  la*] 

7.  COBPOBATIONS  (}  482*>— Etidbnoe  <|  471*) 
— Contracts. 

To  proTO  a  sale  by  a  corporation  it  must 
be  shown  It  was  made  on  its  behalf  by  some 
one  having  authority  to  so  act  for  it :  and  tes- 
timony that  it  "sold"  its  account,  without  any 
testimony  as  to  who  represented  it  in  the  trans- 
action, involves  cooclusioos. 

[E3d.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dijf.  «  1717,  1718,  1724,  1726-1735, 
1737.  1743,  1762 ;  Dec.  Dig.  8  432  :•  Evidence, 
Cent  Dig.  H  2149-2186;  Dec.  Dig.  |  471;* 
Witnesses,  Cent  Dig.  |  835.] 

Appeal  from  Superior  Court,  City  and 
County  of'San  Francisco;  Frank  J.  Murasky, 
Judge. 

Action  by  &  S.  Chandler  against  Thomas 
W.  BoUnett  From  a  Judgment  for  plaintiff 
and  an  order  denying  a  new  trial,  defendant 
appeals.  Beversed. 

W.  G.  Cavltt,  of  San  Francisco,  for  appel- 
lant Charles  S.  Peery  and  R.  H.  Mc€k)wan, 
both  of  San  Francisco,  for  respondent 
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HALU  J.  Platatlfl  recorered  Jndgmoit 
against  defendant  for  tbe  atim  of  $1,03S^ 
and  In  due  time  defendant  appealed  from  the 
Judgment,  and  also  ttom  the  order  denying 
hla  motion  for  a  ne^  trUO.  Botb  appeals 
are  before  this  court  upon  one  transcript 

The  action  vaa  brought  to  recover  an  al- 
leged Ind^tednees  to  tbe  McQoud  BItot 
Lumber  Company,  a  corporation,  In  the  sum 
of  fl,08S^  as  a  balance  dne  and  unpaid 
i^on  ail  opaa  book  account  f6r  lumber  sold 
and  delivered  to  defendant  by  said  corpo- 
ration. It  was  alleged  that  the  said  corpora- 
tion, prior  to  the  commencement  ot  this  ac* 
tion,  sold,  assigned,  and  transferred  said  ao> 
count  and  obligation  to  <»ie  Matthew  Harris, 
and  that  he  subsequently,  and  before  tbe 
commencement  of  this  action,  sold  and  as- 
signed said  account  to  plaintiff.  The  com- 
plaint was  unverified,  and  fbiB  defendant 
pleaded  a  general  denial,  and  also  spedflcally 
denied  each  all^Uon  of  the  complaint 
The  case  was  tried  before  a  Jury. 

Plaintiff  called  one  3.  H.  Williams,  who 
testified  that  he  was  an  accountant  and  was 
employed  by  the  McGloud  Kvot  Company 
at  the  time  said  company  had  some  transac- 
tions with  defendant  Connsd  for  plaintiff 
then  asked  this  question,  "Q.  Have  you  the 
book  In  whldi  you  made  the  entry?"  The 
witness  answered,  "I  have  the  cards  of  the 
entry,"  Counsel  for  plaintiff  then  asked, 
"Tou  hare  the  cards;  yon  have  the  card  sys- 
tem of  books?"  and  the  witness  answered, 
"Yes."  Counsel  then  said:  "I  show  yon  a 
copy  of  the  bill  of  particulars.  What  does 
your  account  there  show  as  to  the  amount 
of  lumber  sent;  that  Is,  the  amount  In  value 
and  the  payments?"  This  was  objected  to 
by  the  defendant  and  the  objection  over- 
ruled, but  the  question  was  not  answered. 
Thereupon  counsel  for  plaintiff  said:  "We 
offer  In  evidence  tbe  account  of  Thomas  Rob- 
inett  Tvtth  the  McClond  River  Lumber  Com- 
pany, consisting  of  two  pages,  and  ask  that 
they  be  marked,  fastened  together,  and 
marked  'PlatotllTs  Exhibit  A.'"  To  this 
counsel  for  defendant  objected  upon  the 
ground  "that  It  Is  Incompetent,  Irrelevant, 
and  Immaterial,  not  showing  part  of  what 
account  or.  what  book  It  Is,  or  whether  It  Is 
a  book  belonging  to  the  corporation  or  any 
other  persons  Interested  In  this  suit;  that 
It  Is  not  Identified;  that  there  has  been  no 
foundation  laid  for  It;  and  that  It  Is  hearsay 
testimony  and  no  iMtrt  of  the  res  gestae." 
Tbe  objection  was  overruled,  defendant  ex- 
cepting, and  the  account  was  Introdnced  In 
evidence  and  marked  "Plaintiff's  Elxhlblt 
A."  The  account,  as  it  Is  set  forth  in  the 
record,  consists  of  96  debit  charges  commenc- 
ing January  1,  1905,  and  ending  April  13, 
190^  and  aggregating  the  sum  of  yi,78S.38. 
There  are  credits  to  the  amount  of  $700, 
leaving  a  balance  of  $1,085.88  on  the  debit 
side  of  the  account,  for  which  sum  the  Jury 
rendered  a;  Twdlct  Cor  plaintUL 


(Cat 

[1]  There  is  nothing  upon  Uie  account  to 
show  what  the  debit  diarges  were  for.  In 
the  first  column  are  dates.  In  the  next,  un- 
der the  word  "foUo,"  are  numbers,  probably 
rQiresenttng  the  pages  of  some  bo^  of  oiig- 
Inal  entry,  and  In  tbe  next  column,  undra  tbe 
word  "debits,**  are  numbers  presumably  rep* 
reeenting  dollars  and  cents.  The  first  charge 
is  simply  to  '^Bal."  8S7.46^  and  of  course  is 
but  a  summation  of  some  previous  oitrles. 
There  Is  not  cme  w<h4  In  the  evidence  to 
show  that  the  witness  had  any  personal 
knowledge  of  any  of  tbe  transactions  culmi- 
nating in  the  various  debit  entries,  and  no 
witness  was  examined  who  did  have  such 
knowledge.  Such  entries  are  purely  hearsay, 
and,  unless  iwoved  by  othor  competent  evi- 
dmce  to  be  correct,  are  not  admissible  in 
evidence.  San  Francisco  Teaming  Co.  t. 
Gray,  11  Cal.  App.  314, 104  Pac;  999;  Chaffee 
V.  United  States,  18  WaU.  BIS,  21  L.  Ed.  906 ; 
Connecticut  Mut  Life  Ins.  Ca  v.  Schwmk, 
94  n.  S.  003.  24  Ll  Ed.  294;  Schnellbacher  v. 
Frank  McLaughlin  Plumbing  Co.,  108  IlL 
App.  486;  Dodge  v.  Morrow,  14  Ind.  App. 
634,  41  N.  El  067,  43  N.  B.  153;  Carlton  v. 
Carey,  83  Minn.  232,  86  N.  W.  85;  New  Jersey 
Zinc  Co.  V.  L^Igh  Zinc  Co.,  69  N.  J.  Law, 
189,  36  Atl.  910;  Dykman  v.  Northbrldge, 
80  Hun,  258,  30  N.  Y.  Sapp.  164;  Chicago 
Lumbering  Co.  v.  Hewitt,  64  Fed.  314,  12 
C.  a  A.  129;  Oonld  v.  Conway,  59  Barb.  (N. 
Y.)  355. 

The  entries  must  be  of  such  a  character 
as  to  show  to  a  reasonable  certain^  what 
articles  or  things  are  the  basis  of  the  charge. 
Baldridge  v.  Fenland.  68  Tex.  441,  4  S.  W. 
666.  There  is  not  a  word  In  the  account 
admitted  In  evidence  to  show  for  what  the 
charges  were  made,  and  no  effort  was  made 
to  supply  the  defect  by  other  proof. 

[2,  S]  Charges  must  be  specific,  and  lump- 
ed accounts  are  Inadmissible.  Williams  v. 
Abercromble,  1  Dud.  (Ga.)  262;  Earle  v. 
Sawyer,  6  Cush.  (Mass.)  142;  Henshaw  v.  Da- 
vis, 6  Cush.  (Mass.)  145;  McKnlgbt  v.  New- 
ell, 207  Pa.  662,  67  Aa  39;  Carglll  v,  At- 
wood,  18  B.  I.  803,  27  Aa  214;  Lance  v.  Mc- 
Eei)zie,  2  Bailey  (S.  a)  449. 

The  first  entry  of  "Bal.  S67.46"  was  a  gross 
violation  of  this  rule.  Buckner  v.  Meredith, 
1  Brewst  (Pa.)  306.  It  was  also  a  violation 
of  the  rule  that  the  entry  must  be  contem- 
poraneous with  the  transaction  to  which  it 
relates  and  part  of  the  res  gests.  Severance 
ft  Smith  V.  Lombardo,  17  Cal.  67.  The  court 
erred  In  admitting  the  account  In  evidmoe 
over  the  objection  of  defendant 

[4]  The  fact  that  the  witnm  testified  (also 
over  the  objection  of  defendant)  that  the 
account  was  "a  true  and  correct  account  of 
the  transaction"  does  not  help  the  matter. 
He  bad  no  personal  knowledge  of  the  trans- 
actions, and  the  entries  in  the  account  were 
so  meager  as  not  to  be  a  suflldent  account 
of  any  transaction. 

£1]  It  Is  undoubtedly  true  (fig  la  p(dnted 
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out  In  8.  r.  Teaming  Co.  t.  Gray,  supra) 
that  it  Is  frequently  quite  difficult  to  supply 
evidence  as  to  the  Items  of  an  account  cover- 
ing many  transactions.  Most  merchants, 
however,,  render  statements  of  account  at 
frequent  Intervals  to  their  customers.  If 
such  an  account  Is  admitted  to  be  true  by  the 
debtor,  or  is  not  disputed  within  a  reasonable 
time,  It  becomes  an  account  stated;  The 
facts  estabUstaing  an  account  stated  may  be 
proved  as  an  admission  of  the  correctness 
of  the  open  book  account,  and  thus  lay  a 
foundation  for  the  Introduction  of  the  ac- 
count against  the  debtor.  In  the  record  be- 
fore us  one  witness,  McGowan,  did,  after 
the  ruling  complained  of,  testify  that  he 
presented  defendant  with  "an  Itranized  bill 
of  the  whole  account,  a  similar  bill  to  what 
is  here,"  and  that  he  never  disputed  the 
bill  In  any  way.  His  testimony,  however, 
does  not  measure  up  to  the  reqnlrement  of 
showing  that  the  account  he  delivered  was 
a  copy  of  the  account  admitted  in  evidence; 
Indeed,  he  testified  that  It  was  not,  and  he 
did  not  testify  at  all  to  the  balance  shown 
by  such  account  His  testimony  falls  short 
of  curing  the  error  in  admitting  the  account 
In  evidence. 

[I]  Appellant  also  contends  that  the  evi- 
dence to  support  the  auctions  as  to  the 
assignments  is  insufficient  A  written  assign- 
ment to  plaintiff,  signed  "M.  Harris,"  was 
produced  by  plaintiff,  and  the  signature  of 
"M.  Harris"  was  proved  to  be  the  signature 
of  "Matt.  A.  Harris."  "Matt"  is  manifestly 
an  abbreviation  for  Matthew,  and  the  evi- 
dence sufficiently  shows  an  assignment  to 
plaintiff  from  Matthew  Harris. 

[71  Testimony  was  also  given  that  the  cor- 
poration "sold"  Its  accounts  to  Matthew  A. 
Harris.  The  witness  did  not  testify  as  to 
who  represented  the  corporation  In  such  sale, 
nor  when  It  occurred.  The  court  permitted 
the  witnesses  to  testify  as  to  the  ultimate 
fact,  and  such  evidence  probably  involved 
conclusions  of  the  witnesses  both  as  to  fact 
and  law.  To  properly  |n:ove  a  sale  by  a 
corporation  It  should  be  shown  that  the  sale 
was  made  upon  behalf  of  the  corporation 
by  some  one  who  had  authority  to  so  act  for 
the  corporation.  Read  v.  Buffum,  79  CaL 
77,  21  Pac  665,  12  Am.  St.  Bep.  181. 

As  the  appellant  had  full  opportunity  to 
probe  the  circumstances  of  the  sale,  but  did 
not  avail  himself  of  such  opportunity,  it  Is 
doubtful  whether  he  should  now  be  allowed 
to  complain  of  the  method  of  proof  permitted 
\jj  the  conrt  We  do  not  think  it  necessary 
to  express  an  o]^nion  upon  this  matter,  for 
it  Is  evident  that.  If  the  sale  was  in  fact 
made  by  aome  one  who  had  anthorlty  to  act 
for  the  corporation,  sndi  fact  and  sale  may, 
upon  a  retrial,  be  shown  in  such  a  way  as  to 
obviato  the  objecttona  urged  by  appellant 
vfiim  this  score. 

Fot  the  error  in  OTerroHng  appellant's  ob- 


jection to  the  account,  the  Jadgment  and 
der  miiBt  be  reversed,  and  It  Is  ao  ordwed. 

We  concur:  LSNNON,  P.  X;  HUBPHDY. 
Judge  pro  torn. 


REYNOLDS  et  al.  v.  PLANADA  DEYIBILOP- 

MENT  CO.    (Civ.  1,003.) 
(District  Court  of  Appeal,  Third  District,  Cal-  * 
ifornia.   March  6,  1918.) 

Appeal  and  Ebbos  (1  627*)— DisicisaAL  vdb 
Failuu  to  File  Tbansobipt. 

Under  Supreme  Court  rule  2  (119  Pac  ix), 
reqalring  the  appellant  in  a  dvil  action,  with' 
in  40  days  after  the  appeal  is  perfected,  to 
serve  and  file  the  transcript  of  the  record,  but 
providing  that  when  such  party  has  given  no- 
tice of  motion  for  a  new  tnal  before  purfectlns 
the  appeal  the  time  shall  not  begin  to  ran  until 
BDch  motion  has  been  decided  or  the  proceed- 
mg  therefor  dismissed,  and  rule  5  (119  Pac.  z), 
providing  that  if  the  transcript  of  the  recoid 
be  not  filed  within  the  time  prescribed  the  ap- 
peal may  be  dismissed  on  motion,  but  that  if 
the  transcript,  though  not  filed  within  the  tlm^ 
prescribed,  be  on  file  when  notice  of  such  mo- 
tion is  given  that  fact  shall  be  a  sufficient  an- 
swer to  the  motion,  where  notice  of  appeal  was 

5tven  July  8tb,  the  proper  undertaking  filed 
uly  12tb,  notice  of  intention  to  move  for  a 
new  trial  served  and  filed  July  1st,  and  notice 
of  the  order  denying  such  motion  served  No- 
veml)er  6th,  and  on  the  hearing  of  a  motion  to 
dismiss  the  appeal  on  February  10th  no  tran- 
script was  on  file,  the  apiKal  would  be  dia- 
missed. 

[fid.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2744-^749,  8126;  Dec. 
Dig.  i  627.»] 

Appeal  from  Superior  Court,  Merced  County. 

Action  by  P.  N.  Reynolds  and  others,  co- 
partners doing  business  as  P.  N.  Reynolds 
&  Co.,  against  the  Planada  Development 
Company.  From  a  JucUnnent  for  plaintiffs, 
defendant  appeals.  On  motion  to  d'amiw*  ap- 
peaL   Appeal  dismissed. 

W.  R.  Bacon,  of  San  Francisco,  for  appel- 
lant Henry  Bricldey,  L.  J.  Schlno,  and  F. 
W.  Henderson,  all  of  Merced,  for  respondents. 

PER  CURIAM.  This  is  a  motion  to  dis- 
miss the  appeal  from  the  judgment,  on  the 
ground  that  appellant  has  failed  to  file  its 
transcript  on  appeal  within  the  time  allowed 
by  law  and  the  rules  of  the  Supreme  Court 
Notice  of  the  appeal  was  given  on  the  8th 
day  of  July,  1012,  and  on  the  12th  day  of 
said  month  the  proper  undertaking  was  filed. 
On  the  1st  day  of  said  month  a  notice  of 
Intention  to  move  for  a  new  trial  was  served 
and  filed,  and  thereafter,  on  S^tember  10, 
1012,  a  prt^tosed  statement  on  motion  for  a 
new  trial  was  settled  and  allowed,  and,  the 
matter  coming  on  regularly  for  hearing,  the 
said  motion  for  a  new  trial  was  denied  on 
October  28,  1912.  On  the  Btb  day  of  NoTem< 
ber  following  appellant  was  served  with  a 
notice  of  the  order  denying  said  motion.  No 
stipulation  waa  made  by  the  parties  extend- 
ing the  time  in  which  to  file  the  transcript; 
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and  appellant  has  not  requested  the  clerk 
of  the  court  below  to  make  or  to  certify  to 
a  correct  transcript  of  the  record  In  said 
cause.  The  notice  of  the  motion  to  dismiss 
the  appeal  was  served  on  the  24th  day  of 
January,  1913,  and  came  on  regularly  for 
hearing  on  the  10th  day  of  February  follow- 
ing, and  at  that  time  no  transcript  was  on 
file  in  this  court,  and  no  reason  was  urged 
by  appellant  why  the  motion  to  dtsmin  the 
appeal  should  not  be  granted. 

Under  the  foregoing  statemoit,  it  Is  clear 
that,  by  virtue  of  rules  2  and  6  of  the  Su- 
preme Court  (119  Pac.  ix,  z),  the  motion 
herein  made  should  prevail,  and  it  is  there- 
fore ordered  that  the  amwal  be  dismissed. 


FORBEST  T.  KNOX  et  aL   (CUt,  1,193.) 
(District  Coart  of  Appeal.  First  District,  Cal- 
ifornia.   March  S,  1918.) 

1.  JUDGMXHT  <i  1S9*)— DarAUiJi— Vaoatiho— 
SuFFiciKNcr  or  AFriDAvrr. 

An  affidavit  lapporting  a  motion  to  vacate 
a  default  jadcmenC  for  plaintiff,  which  stated 
that  "I  have  fully  and  fairly  stated  the  case  of 
the  defmdants  in  this  action^"  iostead  of  the 
"facts  of  the  case,"  was  wholly  insufficient. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent.  Dig.  ||  810.  812,  818;  Dec  Dig.  f  1S9.*] 

2.  JuDGicKNT  (S  1C9*)— Vacation  of  DBFAULt 
—Motion— AFTiDAvrrs— Notice  of  Filing. 

An  affidavit  cannot  be  considered  in  sup- 
port of  a  motion  to  vacate  a  default  Judgment, 
where  no  notice  of  the  filing  of  the  affidavit 
was  given  to  the  adverse  party  or  bis  attorney 
until  the  motion  was  granted  contrary  to  Code 
Civ.  Proc  I  1010,  and  the  affidavit  was  not  re- 
ferred to  in  the  notice  of  the  motion, 

[Eld.  Note. — ^For  other  cases,  see  Judgment, 
ObuL  Dig.  II  310,  312,  313;  Dec.  Dig.  |  1G9.*] 

Appeal  from  Superior  Court,  City  and 
Count?  of  San  Francisco;  Jas.  M.  Troutt, 
Judge. 

Action  by  Edwin  Forrest  against  E.  J. 
Knox  and  others.  From  a  Judgment  grant- 
ing d^okdants*  motion  to  vacate  a  default 
Judgment,  idaintUF  i^vpeala.  Reversed. 

Fred  L.  Dreher,  of  Ban  Fnmdsco,  for  ap- 
pellant 

HAUa  J-  This  is  an  appeal  by  plaintiff 
from  an  order  made  by  the  court  granting  a 
motion  of  defendants  to  vacate  and  set  aside 
a  default  Judgment  regularly  entered  against 
defendants  after  personal  service  of  sum- 
mons. The  appeal  comes  to  this  court  upon 
a  bill  of  exceptions  duly  settled,  but  though 
appelant  filed  his  points  and  authorities 
July  0,  1912,  respondents  have  filed  no  reply 
thereto,  and  made  no  appearance  In  this 
court  at  the  calling  of  the  case  on  the  last 
calendar  (January,  1913). 

[1]  The  order  cannot  be  sustained,  but 
must  be  reversed.  The  notice  of  motion  stat- 
ed that  it  would  be  made  upon  the  affidavit 
of  E.  J.  Knox,  one  of  the  defendants,  and 
the  records  and  papers  In  the  action.  The 


Knor  affidavit  sets  out  &ct8  upon  which  Is 
predicated  a  claim  of  excusable  neglect  and 
inadvertence.  This  affidavit  and  the  other 
papers  in  the  action  were  read  upon  the 
hearing  of  the  motion,  and  the  same  was 
thereupon  submitted.  The  affidavit  of  said 
Knox  was  wholly  insufficient  as  an  affidavit 
of  merits  In  that  it  stated  that  "I  have  fnUy 
and  fairly  stated  the  ca«e  of  the  defendants 
in  this  action,"  etc.  Instead  of  the  /ac<«  of 
the  cate.  Morgan  v.  McDonald,  70  CaL  32, 
11  Pac  350 ;  Cooper-Power  v.  Hanlon,  7  Cal. 
App.  724,  95  Pac  678;  Jensen  v.  Dorr,  9  Cal. 
App.  18,  98  Pac  45. 

[2]  After  the  submission  of  the  motloa.  de- 
fendants, without  notice  to  plaintiff  and  with- 
out his  knowledge,  obtained  permlsrion  from 
the  court  to  file  the  affidavit  of  Anton  Dm 
Bets  in  support  of  said  motion.  No  notice 
of  the  filing  at  said  last-mentioned  affidavit 
was  giv«i  to  plaintiff  or  his  attorney  until 
after  the  granting  of  the  motion,  and  said 
affidavit  was  In  no  way  referred  to  in  the 
notice  of  the  motion.  Under  these  circum- 
stances the  affidavit  of  said  Dos  Bels  cannot 
be  considered  In  support  of  the  motion.  Code 
Qv.  Proc.  1 1010. 

The  order  vacating  and  setting  aside  tbe 
judgment  and  default  is  reversed. 

We  concur:  LENNON,  P.  J.;  MURPHEX, 
Judge  pro  tern. 


REABDON  v.  RICHMOND  LAND  CO. 
(Civ.  1,160.) 
(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Feb.  28,  1913.) 

1,  Appbai,  ano  EasoB  (|  837*)— Rbview— De- 
nial or  NoNsurr. 

In  determining  whether  the  evidence  sup- 
ported the  findings  and  Judgment  for  plaintiff, 
the  evidence  developed  on  defendant's  case 
would  be  considered,  although  defendant  moved 
tor  a  nonsuit  at  the  close  of  plaintiff's  case. 

[EA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1014-3277, 
328»:  Dec  Dig.1  857.*] 

2.  OoapOBATioNs  (I  432*>— Actions  on  Cok- 

TBACT — EjVIDBNCE  OF  ACTHOBITT. 

In  an  action  for  services  in  auditing  the 
books  of  a  company,  where  It  appeared  that 
they  were  rendered  to  and  accepted  by  the  cor- 
poration with  the  knowledge  and  consent  of  its 
president,  apparently  in  the  ordinary  courae 
and  conduct  of  its  business,  this  was  sofficient 
evidence  of  the  president's  authority  to  con- 
tract for  tbe  services  without  showing  that  be 
was  authorised  by  resolution  of  the  board  of 
directors. 

[Ed.  Note.— For  other  cases,  see  Cot 
Cent.  ~"  *" 
1737. 


'A.  Note.— For  other  cases,  see  Corporations^ 
t-  Dig.  Jil717.  1718.  1724,  1^-1733^ 
r,  1743.  1762;  Dec  Dig.  I  43S.»] 

3.  TeIAI.  (S  84*)  —  EXPKBTS  —  COHPRKNCT 

— Waivbb  OF  Objbction. 

Where  expert  testimony  was  objected  to  on 
the  ground  that  no  foundation  bad  been  laid 
and  that  it  was  immaterial,  irrelevant,  and  in- 
competent, bat  no  objection  was  made  to  the 
competency  of  tbe  witness,  his  qoaliScatlcnu  to 
testify  as  an  expert  were  conceded. 

[Ed.  Note.— For  other  cases,  see  Trisl,  Cent 
Dig.  II  211-218.  220-222;  Dec  Dig.  |  84.«J 
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4.  BvxDEircx  <|  6&3*>—SxpeBT  TBaiiifoiVT— 
Facts  Fobminq  Basis  of  Opinion. 

That  the  opinion  of  an  expert  was  not 

founded  apoo  all  tbe  facta  of  the  case  went  to 

its  w«ixht  rather  than  to  its  eompetener  and 

materiality. 
[Ed.  Note.— For  other  cases,  see  EMdence, 

Gent  Dig.  H  2360-2374;  Dec.  Dig.  f  653.*] 

6.  EVIDEKCI    (i  473*)— FAOIB    OB  OONOQUT* 
BI0N8. 

In  an  action  on  a  contract,  where  a  wit- 
ness had  narrated  the  facts  and  circiunatances 
of  tbe  transaction  as  he  understood  tbem,  a 
question  calling  for  fats  conclusion  as  to  wheth- 
er or  not  the  contract  was  entered  into  was 
properly  ezclnded;  It  being  for  the  court  and 
not  for  the  witness  to  determine  whether  the 
trsnsactioQ  constituted  a  contract 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  II  2220-2233;   Dec.  Dig.  {  473.*] 

Appeal  from  Superior  Gonrt,  CSty  and 
County  of  San  rraoclsoo;  J.  M.  Seawell, 
Judge. 

Action  by  John  S.  Reardon  against  the 
Richmond  Land  Company.  From  a  jadg- 
ment  for  idalntUT,  and  from  an  order  deny- 
ing a  new  trial,  defendant  appeala.  Affirmed. 

Denson,  Cooley  &  Densoo,  of  San  Franda- 
00,  tor  an^dlant.  OolHnan  ft  ffldray,  of  Satt 
Frandaoo,  fbr  reqiKmdent. 

I^NON,  P.  J.  The  plalntur  in  this  acUon 
sued  for  and  obtained  Judgment  against  tbe 
dtfendant  in  tbe  snm  of  $700,  wlkitdi  was 
found  by  the  trial  court  to  be  tbe  reasonable 
Talne  of  awvicea  rendered  by  tbe  plaintiff 
in  auditing  tbe  botika  of  tbe  defendant. 
Tbese  serricee  were  alleged  to  bare  been  roi- 
dered  at  the  apedal  Instance  and  reqneat  of 
the  drfwidant  This  allegation  was  also 
found  by  the  trial  oonrt  to  be  true.  In  sop* 
port  of  its  appeal  from  tbe  Judgment  and 
from  an  order  denying  a  new  trial,  the  de- 
fendant insists  that  its  motion  for  nmuoit 
should  bare  been  granted,  and  at  the  same 
time  assails  the  snflBciency  of  tbe  evidence  to 
support  tbe  finding  that  the  swrices  sued  for 
were  rendered  at  the  special  instance  and  re- 
quest of  tbe  defendant 

[1]  The  plaintiff's  evidence  on  this  phase 
of  the  case  is  largely  drcomstantlal;  but, 
when  considered  in  its  wtirety,  it  is  si^- 
dent,  we  tbink,  to  warrant  the  Inf  wence  Uiat 
tlu  plaintiff  perfbrmed  tbe  services  in  salt 
wltb  the  knowledge  and  tadt  consent  of  the 
defoidant  In  addition  to  tbii^  the  record 
reveals  some  evidence  which  tended  to  show 
tibat  tbe  plaintiff  was  to  be  compensated  for 
bis  services  by  the  defendant  Although  the 
latter  evidence  was  developed  through  the 
cross-examination  of  the  president  of  the  de- 
fendant, it  may  neverthdess  be  considered 
in  conjunction  with  tbe  evldoice  of  the 
plaintiff  for  the  purpose  of  ascertaining 
wheQier  or  not  tbe  evidence  snnoorts  tbe 
findings  and  Judgment   This  bdng  so,  it  is 


obvious  ttiat  the  evidence  upon  the  whole 
case  is  amply  sufficient  to  support  the  finding 
complained  of.  Assuming,  without  conceding, 
that  the  defendant's  motion  for  nonsuit 
should  have  been  granted  at  the  dose  of  the 
plalnticrs  case,  the  error,  if  any,  in  this  be- 
half was  cured  by  tbe  evidence  devdoped  tip- 
on  the  defendant's  case  which  inured  to  the 
plaintlfTs  benefit  and  perfected  the  proof  of 
Ms  case.  RusaeD  t.  Padflc  Can  Co.,  116  GaL 
B27,  48  Paa  616. 

[2]  In  addition  to  the  ftnregolng,  the  point 
is  made  that  the  [daintlff'B  evidence  failed  to 
show  that  the  presld^t  of  the  defendant 
was  authorized  by  resolution  of  its  board  of 
directors  to  contract  for  the  services  of 
plaintiff.  There  is  no  merit  In  this  conten- 
tion. The  services  sued  for  wore  rendered 
to  and  accepted  by  tbe  defendant  with  the 
knowledge  and  consent  of  its  president  ap- 
parmtly  in  tbe  ordinary  course  and  conduct 
of  its  business.  This  was  suffident  evidence 
of  tbe  authority  of  the  president  of  the  cor- 
poration to  contract  for  the  services  In  ques- 
tion. Growls  T.  Ooaesee  Mining  Co.,  tS6 
GaL  278. 

[1,4]  Brror  is  assigned  upon  a  ruling  of 
the  trial  court  admitting,  over  tlie  objection 
of  the  defendant  tbe  testtmony  of  a  public 
accountant  who  gave  bis  oi^on,  based  upon 
a  hypothetical  quesUcm.  of  the  reascmable 
value  of  the  plaintiff's  awlces.  This  testi- 
mony was  objected  to  upon  the  ground  that 
no  foundation  had  been  laid  for  it  and  that 
it  was  tmmatnial,  irrelevant  and  Incon^ 
tent  Tb^  objectitm  was  propu'Iy  ovornled. 
No  objection  was  made  to  the  competoicy  of 
the  witness,  and  thw^ore  it  was  conceded 
that  be  was  an  expert  upon  the  value  of  the 
services  of  an  accountant  The  point  now 
made  that  bis  o^lon  was  not  founded  upon 
all  of  the  facts  of  the  case  goes  to  the 
wel^t  of  his  evidence  rather  than  to  its 
competency  and  materiality. 

[I]  The  remaining  as^gnm«it  of  error, 
based  npou  another  ruling  of  the  trial  court 
Is  equally  without  merit  The  roling  com- 
plained of  sustained  an  objection  to  a  ques- 
tion which  clearly  called  for  the  conclusion 
of  tbe  witness  as  to  whether  or  not  the  con- 
tract sued  on  bad  been  entered  Into  by  the 
plaintiff  and  defendant  The  witness  und^ 
examination  had  narrated  the  fects  and  dr- 
cumstances  of  tlie  transaction  as  he  under- 
stood them;  and  then  It  was  for  the  court 
and  not  tbe  witness,  to  say  whether  or  not 
such  transaction  constituted  the  contract 
sued  on. 

The  Judgment  and  order  appealed  from 
are  affirmed. 

We  concur;  HAU^  X;  MURPHBT* 
Judge  pro  tern. 
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GOODWIN      CBNTBAIi  BROADWAY 
BLD6,  CO.    CCIv.  1^.) 

(District  Court  of  Appeal,  Secoad  District,  Cal- 
ifornia. March  5,  1813.) 

1.  GOBFOXATIONS    (|  426«)— EmPLOTMINT  OT 

Attobkbt  bt  Pbesidkni^Ljabilitt. 

Under  Civ.  Code,  i  1589,  providing  that  a 
TolDQtary  acceptance  of  the  benefit  of  a  trans- 
action is  equivalent  Co  a  consent  to  all  the  obli- 
satioDs  ansinK  from  it,  so  far  as  tbe  facts  are 
known  to  the  person  accepdnx,  a  corporation 
which  accepts  and  receives  the  benefits  of  legal 
services  rendered  by  an  attorney  under  an  em- 
ployment made  by  the  president  withoat  au- 
thority from  tbe  board  of  directors  is  liable  for 
the  reasonable  value  of  the  services. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  8S  158671702-1704,  1707, 
1708,  1710-1716;  Dec.  Dii.  |  426;*  Principal 
and  Agent,  Gent  Dig.  |  063.] 

2.  Appeal  Ann  Esbob  (|  1011*)— FinDiNQs— 
GoiTCLuaxTEnsss. 

A  finding  on  conflicting  evidence  Is  bind- 
ing on  an  appellate  court,  when  reviewing  the 
question  of.  the  sufficiency  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
^^r,^  Gent.  Dig;  U  8883-8868;  Dec.  Dig.  { 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Oartls  D.  WUbur,  Judge. 

Action  by  Henry  P.  Goodwin  against  the 
Central  Broadway  Building  Oompany.  Frmn 
a  judgment  for  plalnttC^  and  from  on  order 
denying  a  new  trial,  d^endont  appeals. 
Afflrmedi 

Albert  M.  Norton  and  Wellborn  &  Well- 
born, all  of  IM  Angeles,  Cor  appellant  Ed- 
win A.  Meserrek  of  Los  Angles*  tat  xespcmd- 
ent 

ALUESitt'P.  3.  The  action  1b  by  an  aasUpiee 
to  recover  the  value  of  certain  legal  services 
allied  to  have  heea  rendered  by  plalntUTs 
assignor  to  def^dant  at  d^endant's  special 
instance  and  request  The  answer  denied 
tbB  aTerments  of  the  complaint  Tbe  court 
found  that  defendant  employed  plalntttrs 
assignor  aa  an  attorney  to  perform  legal 
services;  that  the  same  were  performed, 
were  of  the  value  of  $2,000  and  remained 
unpaid,  and  that  the  aaslgnmrat  to  plaintiff 
was  regular.  Judgment  followed  In  plaln- 
tUTs favor,  firom  which,  and  a  subsequent 
order  denying  a  new  trial,  defendant  ap- 
peals. 

[1]  The  transcript  discloses  evidence  upon 
plaintiff's  part  tending  to  show  these  facts: 
Defendant  corporation  was  the  owner  of 
certain  real  estate  in  the  city  of  Los  Angeles. 
A  proceeding  was  instituted  by  the  city  of 
Los  Angeles  to  open  an  alley,  which  aCTected 
defendant's  premises.  One  Isaac  Norton  was 
defendant's  president  and  employed  plaln- 
tlfTs  assignor  to  appear  as  an  attorney,  and 
contest  such  proceedings.  Authority  from 
the  board  of  directors  in  this  regard  Is  not 


shown.  Norton  as  president  was  present  at 
the  trial  during  all  of  the  proceedings  and 
assisted  therein.  While  the  proceedings 
resulted  in  an  order  to  open  the  alley,  it 
also  appears  that  an  award  of  compensation 
and  damages  satisfactory  to  defendant  was 
made.  Thereafter  proceedings  were  insti- 
tuted to  vacate  the  award  and  dismiss  the 
proceedings.  In  this  matter  plalntUTs  as- 
signor appeared  and  acted  ■  for  defendant 
at  the  instance  and  request  of  defendant's 
president  who  was  also  shown  to  have  been 
present  during  all  of  the  proceedings.  The 
proceedings  were  dismissed.  Whether  we 
consider  the  large  awards  satisfactory  to 
the  corporation  defendant  or  the  subsequent 
dismissal  of  the  proceedings  through  whl<A 
the  corporation's  original  contention  was 
sustained,  the  effect  is  tliat  the  corporation 
accepted  and  received  tbe  benefits  of  the  ac- 
tion and  of  the  attorney's  services.  Section 
1588  of  the  Civil  Code  provides:  "A  volun- 
tary acceptance  of  the  benefit  of  a  transac- 
tion is  equivalent  to  a  consent  to  all  the  oN 
ligations  arising  from  it,  so  tax  as  the  focts 
are  known,  or  ought  to  be  known,  to  the 
person  accepting."  The  Supreme  Court  ot 
California  in  construing  this  section  has 
said,  in  Gribble  v.  Columbus  Brewing  Go.. 
100  OaL  71,  84  Fac.  628:  "And  where,  with 
fnU  tmo^edge  of  all  the  fticts  burolTed,  a 
principal  reape  tbe  fruits  ot  the  nnauthor- 
Ised  contract  of  Ub  agent,  and  f6r  some 
time  yields  acquleBouice  to  Its  provisions, 
he  wUl  be  deemed  to  have  ratlfled  it  nnd 
will  be  estopped,  as  against  one  who  has 
folly  performed  the  contract  on  hia '  part 
from  repudiating  It  to  the  Injury  of  the  lat- 
ter. And  this  doctrine  appUea  to  corpora- 
tions  equally  with  indlvldnals.**  As  to  the 
requisite  notice  sufficient  under  the  section 
above  refennd  to,  it  IB  said  In  Balftnir  t. 
Fresno  Canal,  etc,  Oa,  128  CaL  887,  66  Pac 
1068:  *'The  iweaidait  of  a  corpwation  Is  a 
propOT  person  to  whom  notice,  which  is  to 
affect  a  oorpotaliQn,  Ib  to  be  giren.  •  •  • 
The  president  is  considered  the  head  of  the 
corporation,  and  f t  is  falB  duty  to  report  to 
the  trustees  information  affecting  the  in- 
terests of  the  corporation.  And  the  pre- 
sumption Ib  that  be  does  sa"  Approved  In 
Hontedto  Valley  Go.  t.  Santa  Barbara,  144 
CaL  687,  77  Pac.  1113. 

[2]  The  evidence  presented  by  the  record 
OS  to  the  employment  ia  conflicting.  The 
learned  trial  judge  accepted  as  true  plaln- 
tUTs testimony,  and  under  the  established 
rule  this  Is  binding  upon  an  appellate  court 
when  reviewing  the  question  of  the  suf- 
ficiency of  the  evidence  to  support  the  find- 
ings. This  action  is  not  brought  upon  a 
special  contract  as  was  the  case  of  Pacific 
Bank  V.  Stone,  121  Cal.  202,  53  Pac.  634, 
and  other  authorities  cited  by  appellant  and 
the  rule  discussed  In  such  cases  with  ref- 
erence to  a  special  contract  alleged  is  Kut 
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hen  Invdnd;  tUa  acUon  bdsg  njKm  a 
qnantaxD  mendt 

We  find  no  prejudicial  error  In  the  record, 
and  the  jodgment  and  <ndw  are  affirmed. 

We  concur:  JAUB8,  X ;  SHAW.  J. 


LUCOr  T.  STAOE-OIBBS  LUMBBB  00. 

<Snpreiiie  Oonrt  of  Idaho.  April  12.  1618.) 
1.  Mastks  and  Sbktaht  a  18B*>— iHnntr  to 

SXBVANT— NKOEJOBNOK  OF  MaSTKS. 

Plaintiff  was  «mplo;ed  by  the  appellant 
lumber  company,  and  was  engaged  in  construct- 
ing a  bridge  of  poles  for  a  tam-ont.  and  while 
BO  engaged  wac  Btrnck  and  injured  by  a  tree 
felled  by  other  emptoyfis.  No  warning  was  giv- 
en by  the  choppers  who  felled  the  tree.  Plain- 
tiff was  not  a  boss,  and  had  no  control  over 
the  choppcTB.  Held,  that  the  negligence  of  the 
choppers  to  give  the  proper  signal  was  not  the 
neglect  and  carelessness  of  a  fellow  servant, 
but  was  the  neglect  of  a  duty  devolving  ai>on 
the  employer,  for  which  It  was  liable. 

[Ed.  Note.— For  other  caBes,  Bee  Maater  and 
Servant,  Oent.  D^.  i|  88S-421;   Dec  Dig.  | 

S.  -MAariB  AND  Sbbtant  (1  141*)— Hazabd- 

OCB  EUPLOTHEHr— DCTT  OF  MASTER. 

It  is  a  general  rule  of  law  that,  when  a 
master  is  engaged  in  a  complex  and  hazardous 
bnsinen,  he  moat  promulgate  and  adopt  such 
rules  and  reguladons  for  the  conduct  of  the 
business  and  the  government  of  his  servants  as 
will  afford  reasonable  protection  to  them,  and 
such  duty  Ib  a  WMddve  obligation  imposed  ui>on 
the  maater  and  he  is  Uable  for  the  n^ligent 
performance  thereof,  whether  he  undertakes  the 
[wrformance  personally  or  delegates  it  to  an- 
other. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Semnt,  Cent  Dig.  {  283 ;  Dec  Dig.  }  141.«1 

8.  MA8TIB  AND  SBBTART  ((S  185*)— IN- 
JXJBT  TO  SebVANT— DUTT  OF  MASTER— NON- 
ASBIQNABLB  DUTT. 

Where  the  place  In  which  the  Berrant  Is 
required  to  work  is  inherendj  dangeroaB,  and 
signal*  are  required  by  order  of  the  master  or 

by  common  custom  for  the  protection  of  the 
employes,  and  are  relied  upon  by  the  employes 
as  a  means  of  saving  themselves  from  harm,  it 
becomes  the  absolute  duty  of  the  maater  to  nve 
them,  and  the  failure  to  do  so,  thouA  the  Fail- 
ure be  the  neglect  of  an  employ^,  renders  the 
master  liable  to  a  servant  who  is  Injured  in 
consequence  of  such  neglect 

[Ed.  Note.— For  other  cases,  see  Master  and 
S«Tant^  Cent  Dig.  })  268,  385-421 ;  Dec.  Dig. 
iS  133,  185.*]     ^  "      '  * 

Appeal  from  District  Goort,  Shoshone 
County ;  W.  W.  Woods,  Jndg& 

Action  by  Patrick  Lucey  against  the  Stack- 
Glbbs  Lumber  Company,  a  corporation. 
From  Judgment  ;tor  plaintiff,  defendant  ap- 
peals. AiBrmed. 

Frank  T.  Post  of  Spokane,  Wash.,  and  Jas. 
A.  Wayne,  of  Wallace,  for  appellant  John 
P.  Gray,  of  Ooeur  d'Alene.  Therrett  Towlea, 
of  Wallace,  and  Frank  M.  McOaitby,  of 
Cceur  d'Alene,  for  respondent 

SULLIVAN,  J.  Thla  action  was  brought 
to  recover  for  personal  injuries  alleged  to 
have  been  snstained  by  reason  of  the  care- 


leasnees  In  felling  a  tree  which  stmdt.tbe 
plaintiff  and  broke  his  leg  while  he  waa  in 
the  en^h^  of '  appelant  The  caoae  waa 
tried  the  eonrt  with  a  Jnry.  and  the  Jury 
returned  a  verdict  in  faTor  of  the  plaintlfl 
In  the  sum  of  f2,99&.  Therei^on  a  motion 
for  Judgment  was  made  by  the  appellant 
noD  obstante  Teredicto,  which  waa  overruled 
by  the  court,  and  a  motion  for  a  new  trial 
was  also  denied.  The  appeal  la  fMm  the 
Judgment  and  said  two  orders. 

The  appellant  is  a  corporation  engaged  In 
l<^:ging  and  lumbering  In  the  state  of  Idaho. 
It  Is  alleged  In  the  complaint  that  the  re- 
spondent was  employed  at  what  was  known 
as  camp  No.  1  of  the  appellant  company  as 
a  laborer  blowing  out  stumps,  and  on  the  23d 
of  August,  1911.  was  directed  to  cease  work 
at  that  camp,  and  was  transferred  to  anoth- 
er camp  known  as  camp  No.  2,  and  di- 
rected by  the  appellant,  together  with  an- 
other man,  to  build  a  bridge  across  a  small 
stream;  that  the  superintendence  and  con- 
trol of  the  work  of  building  said  bridge  or 
turn-out  with  other  work  done  by  the  appel- 
lant was  under  the  direction  of  a  foreman, 
and  that  said  foreman  was  in  direct  charge 
of  the  work  of  building  said  bridge;  that  it 
was  the  duty  of  plaintlft  as  a  laborer  to  do 
such  work  in  such  place  and  in  such  manner 
as  the  foreman  directed;  that  the  duties  of 
the  foreman  were  to  do  whatever  was  neces- 
sary to  determine  whether  the  places  where 
the  employes  were  working  were  reasonably 
safe,  and  to  direct  the  performance  of  said 
work  In  such  a  manner  as  was  necessary  to 
keep  the  same  safe ;  that  on  August  25, 19U, 
the  plaintiff  was  directed  to  go  to  work  up- 
on a  bridge  and  to  construct  same  in  the 
manner  directed  by  the  foreman,  and  while 
the  plaintiff  was  engaged  In  said  service, 
deeply  engrossed  In  his  work,  the  appellant 
caused  a  large  tree,  about  12  Inches  In  diam- 
eter and  about  60  feet  In  length,  to  be  cut 
and  felled  so  that  the  same  struck  the  plain- 
tiff and  injured  him ;  that  the  tree  was  cut 
and  felled  by  an  employ^  of  the  appellant 
working  on  the  hill  above  where  plaintiff 
was  working ;  that  no  notice  or  warning  was 
given  that  the  tree  was  about  to  be  felled  or 
was  falling  until  It  fell  and  struck  plaintiff; 
that  plaintiff  was  deeply  engrossed  in  his 
work  with  his  back  In  the  direction  in  which 
the  appellant  was  cutting  the  tree;  that  the 
plaintiff  was  unaware  of  the  fact  that  the 
tree  was  being  cut  where  the  same  might 
fall  on  him ;  that  it  was  the  duty  of  the  ap- 
pellant to  give  the  plaintiff  warning  of  the 
falling  of  a  tree  in  order  that  he  might  seek 
a  place  of  safety  and  thus  protect  himself; 
that  no  warning  whatever  was  given,  and 
tliat  no  notice  was  given  the  plaintiff  that 
the  tree  was  about  to  be  cut;  that  the  em* 
ploy6  who  cut  the  tree  was  working  under 
the  direction  and  control  of  the  forenuu; 
that  it  was  carelessness  and  negligence  on  the 
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part  of  appellant  to  allow  plaintiff  to  be- 
come engrossed  in  Us  work  and  at  the  same 
time  direct  another  man  to  go  on  the  hill- 
side above  him  and  cnt  a  tree  and  permit 
the  same  to  be  felled  without  glviuff  plain- 
tiff any  notice  or  warning  so  as  to  permit 
him  to  escape  to  a  place  of  safety  and  avoid 
danger  when  the  tree  was  felled;  that  by 
raaaoo  of  the  Injuries  so  recdved  the  plain- 
tiff saflwed  a  doable  componnd  fracture  of 
both  bones  of  his  right  leg  between  the  an- 
kle and  the  knee  and  was  severely  Injured, 
and  from  which  he  was  stUl  anfloliig  at  the 
time  of  the  trlaL 

The  appellant  answwed,  drying  practical- 
ly all  of  the  auctions  of  the  complaint  that 
would  make  appellant  liable^  and  pleaded  af< 
flrmattvdiy  contributory  negligence  and  negli- 
gence of  a  fellow  savant  and  aaanmptlon  of 
risk. 

The  evidence  In  the  case  was  anite  luief. 
The  plaintiff  testified  that  be  bad  been  work- 
ing in  camp  Na  1  under  a  boss  named  Mul- 
len; that  on  August  23,  1911.  HuUen  told 
him  to  go  to  camp  Na  2,  which  was  under 
the  charge  of  a  boss  named  Badtgan;  that 
at  camp  Na  1  he  bad  been  engaged  in  blow- 
ing out  stamps  and  dearlng  a  right  of  way 
as  a  common  labors  at  $2.76  per  day;  that 
Mnllen  told  htm  to  go  up  to  camp  No.  2  and 
work  there  two  or  three  days  as  they  were 
short-handed  there,  and  to  report  to  Radl- 
gan;  that  on  the  morning  of  August  23d, 
Badlgan  and  plaintiff  walked  up  the  gulch, 
and  Radigan  told  him  -to  work  on  the  skid 
road;  that  he  told  plaintiff  to  lay  poles  3 
feet  apart,  and  bury  them  in  the  ground,  and 
let  about  3  Inches  stick  over  so  that  a  sleigh 
could  slide  along  on  the  top ;  that  be  kept  at 
that  work  in  the  forenoon,  and  In  the  after- 
noon Badlgan  came  along  and  told  htm  to 
build  a  bridge  about  30  feet  long  and  12  feet 
wide,  so  that  teams  could  switch  out  and  pass 
each  oth^ ;  that  Radigan  told  blm  he  would 
have  the  timber  brought  to  him ;  that  he  was 
getting  $2.76  a  day,  the  same  as  at  camp 
No.  1 ;  that  Badlgan  selected  the  work  that 
he  was  to  do;  that  Badlgan  was  supposed 
to  go  around  and  tell  the  men  what  to  do; 
that  he  was  the  only  foreman  in  the  camp; 
that  he  hired  and  disfiharged  men  and  sign- 
ed their  checks;  that  the  timbers  for  the 
bridge  were  felled  and  carried  to  the  bridge 
by  an  Austrian  and  another  man  who  were 
working  under  the  supervision  of  Badlgan, 
the  names  of  whom  plaintiff  did  not  know; 
that  the  bridge  was  being  built  in  a  little 
gulch  with  a  little  creek  In  It,  and  there 
was  a  stringer  on  each  side  of  the  creek 
about  SO  feet  long;  plaintiff  and  his  part- 
ner were  covering  the  bridge,  plaintiff  work- 
ing on  one  end  chopping  a  notch,  and  his 
partner  doing  the  same  on  the  other  end, 
when  plaintiff  was  struck  by  a  falling  tree; 
that  the  two  men  who  were  getting  the  tim- 
ber had  been  felling  it  up  the  gulch  a  way 
and  bringing  the  timber  down,  fOr  a  day  and 


a  half;  that  at  the  time  of  the  Injury  plain- 
tifl  was  working  on  the  stringer  where  Badl- 
gan told  him  to  work;  that  tike  tree  that 
fell  on  him  came  to  the  right  of  him ;  that 
he  did  not  see  any  men  (Stopping  a  tree,  and 
did  not  know  that  any  men  were  chopping  a 
tree  prior  to  the  time  it  fell ;  that  be  had  no 
warning  of  the  falling  tree;  that  the  men 
"never  hollered  at  all" ;  that  prior  to  the  fall- 
ing of  the  tree  on  him  he  had  nevw  seen  the 
two  men  cutting  a  tree  near  trim ;  that  there 
were  men  working  all  around  him  in  the 
woods,  some  skidding  logs  and  others  chop- 
ping; that  every  man  was  sapposed  to  hol- 
la  "Timberl"  and  give  a  man  a  chance  to 
get  out  of  the  way  when  a  tree  was  being 
feUed,  and  that  that  had  been  Us  expe- 
riesice  in  the  canqn  of  the  Stack-Olbbs  Iium- 
ber  Company ;  that  he  did  not  runember  of 
ever  hearing  the  foreman  of  the  camp  In- 
struct the  men  to  give  tiiat  Und  ot  a  warn- 
ing or  any  Und  of  a  warning;  that  a 
man  was  supposed  to  holler  and  give  a 
man  a  chance  to  get  oat  of  the  way ;  that 
there  were  skidding  teams  climbing  the  hills 
all  the  time;  that  while  be  was  notching 
the  log  on  the  bridge  he  did  not  see  the 
men  catting  the  tree  as  they  were  to  the 
right  of  him;  that  he  dl^  not  know  they 
were  In  thera;  that  he  thought  they  were  up 
the  gulch  further ;  that  they  had  been  work- 
ing up  the  gulch  farther ;  that  they  had  been 
carrying  the  logs  down  on  their  shoulders  to 
him ;  that  at  the  time  he  went  to  work  ne- 
ther the  foreman  nor  any  other  person  ad- 
vised him  that  they  were  going  to  cut  any 
timber  around  close  to  where  he  was  work- 
ing; as  a  result  of  the  tree  striking  him,  his 
leg  was  severely  broken;  be  was  laid  up  in 
bed  seven  months,  and  it  was  still  swollen 
at  the  time  of  the  trial ;  that  his  hospital 
bill  was  $350,  of  which  he  had  paid  $80,  all 
the  money  he  had;  that  prior  to  the  acci- 
dent he  had  been  In  good  health;  that  he 
was  61  years  of  age;  that  prior  to  the  time 
the  tree  fell  there  was  no  warning  whatever  * 
given  him  that  a  tree  would  fall. 

Charley  Sanders,  an  employ^  of  the  de- 
fendant at  the  time  of  the  accident,  testified 
that  he  was  working  on  the  skldway  some- 
thing tike  100  feet  from  where  plaintiff  was 
working  on  the  bridge;  that  there  were  other 
men  working  up  there  swamping  and  doing 
other  work,  and  others  chopping  timber ;  that 
when  a  tree  was  about  to  fall  the  men  were 
supposed  to  holler  "Timber!"  and  give  the 
men  a  chance  to  get  away;  that  the  practice 
of  giving  warning  In  that  way  had  been  fol- 
lowed during  all  of  the  time  they  had  been 
in  the  camp;  that  the  men  were  chopping, 
swamping,  and  cutting  about  200  feet  fur- 
ther up  than  he  was;  that  he  saw  the  tree 
fall  that  struck  plaintiff;  that  he  did  not 
hear  any  warning  or  notice  given  that  the 
tree  was  to  be  felled;  that  he  saw  tbe  tree 
foil  and  heard  some  one  holler,  some  one 
groaning,  and  went  down  there  with  Us 
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cant  book  and  saw  plaintiff  and  another  man 
lying  on  the  road;  that  be  tbougbt  tbe  man 
wbo  boUered  was  the  man  who  was  bnrt 
with  plaintiff;  that  tbe  tree  was  abont  tbe 
size  o£  an  ordinary  telephone  imle,  about  100 
teet  Ions;  that  as  the  tree  struck  tbe  ground 
It  was  broken  Into  pieces ;  that  he  then  went 
down  to  tbe  camp  to  get  help ;  that  be  could 
bear  chopping  all  around  him  where  he  was 
working;  that  the  skldway  was  up  about  100 
feet  above  where  plaintiff  was  working;  that 
he  had  seen  tbe  two  men  cutting  timbers  Cor 
the  bridge  that  day ;  that  the  men  who  were 
cutting  tbe  timbers  for  the  bridge  and  carry- 
ing them  to  plaintiff  bad  been  working  that 
day  farther  up  the  draw  from  the  camp  and 
beyond  where  he  was  working — farther  away 
from  plaintiff  tlian  he  was. 

Tbe  pbysidan  who  treated  the  req>ondent 
testified  to  the  injuries  and  tbelr  perma- 
nency. 

The  testimony  of  tbe  appellant  was  direct- 
ed to  the  eetabllsbment  of  the  proposition 
that  the  respondent  was  in  diarge  of  tbe 
work  of  constructing  tbe  bridge,  and  that 
thoae  wbo  cut  the  tree  that  caused  the  In- 
jury were  working  under  bis  direction.  The 
walking  boss  of  the  appellant  testified  that 
he  had  general  charge  of  the  camps  of  the 
appelant,  and  that  there  were  from  40  to  60 
men  working  In  each  camp;  that  each  camp 
bad  a  foreman;  that  he  talked  with  respond- 
ent about  going  to  camp  No.  2  to  build  a 
scoot  road,  and  look  after  that  work.  On 
cross-eiamlnation  be  testified  that  the  fore- 
man Radlgan's  duties  were  to  show  the  men 
where  be  wanted  them  to  work  and  tell  tbem 
what  to  do;  that  be  was  the  man  wbo  picked 
out  tbe  work,  directed  tile  men  what  to  do, 
and  how  to  do  it;  that  respondent  was 
a  oommon  labwer  at  camp  No.  1,  and  that 
he  vraa  aeat  to  camp  Na  2  to  look  after  the 
bvUdlng  ct  the  Booot  road  end  a  bridge;  that 
tbe  witness  had  never  told  respondent  that 
he  had  been  promoted  to  be  a  boss ;  that  he 
told  him  what  he  wanted  him  to  do  up  there; 
that  he  told  him  to  r^rt  to  Badlgan,  and 
that  Badlgan  would  show  him  what  to  do.* 

Bad^an,  tbe  foronan  at  camp  Na  2,  tee- 
tlfled  that  respondent  came  there  to  go  to 
work,  and  testified  as  follows:  "Q.  What 
coDversatton  did  yon  have  with  Ur.  IjUC^ 
about  this  w<ttk?  A.  I  Showed  falm  the  work 
I  wanted  him  to  do,  and  showed  him  what 
I  wanted  him  to  do  it  with ;  I  also  gave  him 
tbe  men  I  granted  to  work  wiUi  him.  Q. 
What  did  Ton  tell  him  he  was  to  do?  A.  I 
told  him— I  tint  took  him  and  showed  him 
tbe  place  in  the  road  to  fix,  and  then  took 
him  and  abowed  him  a  turn-out  place  I 
wanted  built  first,  I  believe,  and  pot  him  to 
work  at  It"  He  fnrtber  testified  that  he  told 
the  respond^t  that  the  men  were  to  help 
him,  and  that  respondent  was  to  direct  them 
In  their  voA;  that  at  that  time  there  wwe 
abont  SB  men  working  in  that  campi  Badi* 
gan  further  testified  that  be  bad  been  along 
there  several  tbnea  that  day;  that  he  noticed 


the  men  were  cutting  the  timbers  for  re- 
spondent on  the  hillside  above  blm;  that  be 
noticed  tbem  several  times  in  different  places 
on  both  sides  of  tbe  gulch  in  tbe  vicinity  of 
100  feet;  ttkat  on  tbe  day  of  the  accident 
they  were  working  about  100  feet  from  re- 
spondent. On  cross-examination  be  testified 
as  follows:  "Q.  I  will  ask  you  bow  you  hap- 
pened to  know  where  these  men  were  cutting 
timber  around  Lucey?  A.  It  was  my  busi* 
ness  to  know  where  they  were ;  every  time  I 
went  through  the  woods  I  would  also  find 
out  where  they  wer&  Q.  They  were  work- 
ing under  you?  A.  Yes,  sir.  Q.  It  was  your 
business  to  see  that  tbey  were  attending  to 
their  work?  A.  Yes,  sir."  Badlgan  also  tes- 
tified that  he  was  tbe  foreman;  that  tbe  skid- 
ding crew  did  not  have  a  boss;  that  thefe 
was  one  other  boss  in  that  camp,  namely,  the 
respondent;  that  he  did  not  notify  the  re- 
spondent that  be  bad  been  promoted  to  be  a 
boss ;  that  he  did  not  know  whether  respond- 
ent knew  he  was  a  boss  or  not 

It  clearly  appears  that  Radigan  took  tbe 
respondent  up  there,  and  told  him  what  be 
wanted  him  to  do,  and  how  he  wanted  it 
done,  and  that  he  told  tbe  other  men  what 
he  wanted  tbem  to  do,  and  did  not  Inform 
respondent  that  be  had  been  made  a  boss  or 
that  be  bad  charge  of  any  men. 

In  rebuttal  respondent  tesUfled  that  a  man 
by  the  name  of  Mullen  was  the  man  who 
sent  him  up  there  to  construct  the  brl^; 
that  the  witness  Qarvlion  never  qmke  to 
him  abont  it,  and  no  me  ever  told  him  that 
he  was  to  have  charge  of  anything  or  of 
any  men. 

The  Jury  rendwed  a  verdict  In  favor  of 
the  respondemt  txa  the  sum  of  92,989. 

Four  errors  are  assigned  as  the  basis  tar 
the  reversal  of  the  Judgment:  <1)  ^Hiat  the 
trial  court  erred  In  denying  appellant's  mo- 
tion for  a  nonsuit;  (2)  that  tiie  court  ored 
In  denying  appellant's  motion  for  a  directed 
Terdict ;  (JS)  that  the  court  erred  In  denyl^ 
appellant's  motion  for  a  Judgment  n(m  ob- 
stante veredicto;  (4)  that  the  court  erred  in 
denying  i^ipellant's  motion  for  a  new  trial. 

[1]  It  Is  first  contended  that  the  respond- 
eat  was  an  eiperlenced  woodsman,  and  bad 
had  many  years'  ezpertenoe  in  loggtog  campe, 
and  he  testified  that  It  was  tJie  custom  or 
rule  In  ttie  camiM  of  the  appellant  company 
to  give  notice  or  warning  to  the  men  when 
a  tree  was  about  to  fall,  and  that  since  It 
was  tbe  eustfnn  or  rule  of  Om  appellant  com- 
pany that  tile  men  felling  trees,  before  the 
tree  fitlls,  must  "hitler"  or  cry  oat  tiie  word 
"TImberr  in  order  to  give  the  men  a  chance 
to  get  out  ^  the  way;  that.  If  the  servant 
neglecta  to  give  the  signal  or  warning  on 
felling  a  tree,  such  n^lect  Is  the  fault  of  a 
fellow  sOTant,  and  tbe  employw  is  not  lia- 
ble for  any  damage  resulting  therefirom.  The 
question  then  is  directly  preaented  whether 
those  who  felled  the  tree  were  fellow  serv- 
ants of  tbe  respondent  and  whether  their 
neglect  to  give  the  dgnal  or  warning  reciulr- 
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ed  to  be  given  on  the  falling  of  a  tree  was 
the  neglect  or  careleesneBS  of  a  fellow  serr- 
ant  for  which  the  employer  was  not  Uablb 

[2]  We  think  the  general  rale  of  law  !■ 
that,  when  a  master  la  engaged  in  a  oom- 
jjiex  or  hazardous  business,  be  must  promul- 
gate and  adopt  sach  rules  and  regulations 
t€x  Ote  conduct  of  his  business  and  the  goT- 
einment  of  his  servants  In  the  discharge  of 
th^r  duties  as  will  atCord  reasonable  pro- 
tection  to  them,  and  Oiat  it  Is  the  dnty  of 
the  master  to  use  reasonable  care  to  see 
that  the  rules  adopted  by  him  for  the  safety 
of  his  servants  are  complied  with,  and.  If 
he  foils  to  do  80,  he  will  be  responsible  for 
injuries  resulting  from  ftilore  of  compU- 
apce. 

In  Potlatch  Lumber  Go.  v.  Anders(m  (O. 
G.  A.)  199  Ved.  742,  wbidi  is  a  case  quite 
similar  to  the  one  under  consideration,  after 
stattng  the  duties  of  the  corporation  sub- 
stantially  as  above  set  forth,  the  court  said: 
"Nor  was  it  diq?uted  that  the  duties  Just 
Bipecifled  are  positive  obligations  Imposed  up- 
on  tike  master  by  law,  and  that  he  is  liable 
for  the  negligent  performance  of  sudi  duties^ 
whether  be  undertakes  their  performance 
personally,  or  ddegates  them  to  another." 
The  court  also  held  that  it  would  be  un- 
reasonable to  expect  a  man  in  a  crew  of 
"swampers"  to  do  Ills  work  of  cutting  down 
brush,  and  at  the  same  time  protect  hinudf 
against  the  danger  of  trees  falling  on  him 
cut  by  men  in  another  crew  near  by,  niUees 
the  men  cutting  the  trees,  or  some  one  know- 
ing the  danger,  would  give  him  warning. 
The  fact  that  t&e  appellant  company  had 
adopted  rules  In  regard  to  giving  warning 
would  Indicate  that  then  was  a  necessity 
for  such  rales  and  their  oiforoemoit  The 
respondent  was  employed  to  construct  a  cer- 
tain bridge  m  tnrn-ottt  The  appellant  un- 
dwtook  to  furnish  him  the  poles  or  timber 
for  that  pnrpose,  and  the  evldoice  shows 
that  he  had  no  supervision  or  control  over 
those  who  f^ed  the  timber  and  delivered  it 
to  him  for  use  bi  constructing  the  bridge. 

In  Ounningliam  t.  Adna  Hill  Co.  (Wash.) 
127  Pac.  800,  the  court  held  that  fkllera  in 
a  logging  camp  are  not  fellow  serrants  of  ttie 
members  of  a  crew  engaged  In  hauling  logs 
from  the  woods,  where  they  are  left  by  the 
fallers,  and  that  the  employer  failing  to 
have  proper  warning  given  before  fallers  of 
trees  cause  them  to  fall  across  the  haulback 
line,  where  plaintiif,  a  member  of  tiie  haul- 
ing crew,  is  exposed  to  unexpected  danger,  is 
guilty  of  actionable  negligence.  In  that  case 
the  n^ligence  upon  which  the  action  was 
predicated  was  the  failure  to  give  a  signal 
or  waralng  to  the  person  injured  tliat  a  tree 
was  about  to  falL  In  the  course  of  that  de- 
cision the  court  said:  **The  evidence  shows 
that  respondent  and  the  fallers  were  working 
in  Borate  places,  at  a  different  charactw 
of  emplf^ment,  and  that  they  were  not  In 
view  of  each  other.  Tliifl  being  trae,  the 
failure  of  the  master  to  see  that  a  proper 


warning  or  signal  was  given  before  tlie  fUl- 
ers,  whom  respondott  could  not  see,  caused 
a  large  tree  to  tall  across  the  haulback  line 
constitnted  negligence^  as  it  necessarily  ex- 
posed respondent  to  a  sudden  and  unexpect- 
ed danger.  Under  such  drcnmstancea,  it 
was  the  ntmdelegable  duty  of  the  master  to 
see  that  a  signal,  or  warning  was  given."  As 
touching  upon  the  question  here  involved, 
see  Bellevllle  Stone  Co.  of  New  Jersey  t. 
Moouey,  61  M.  J.  Law,  2SS,  80  AtL  761,  89 
L.  B.  A.  884,  which  Is  a  well-constraed  case. 
In  the  course  of  the  dedsion  the  court  said: 
"We  conclude,  therefore,  that  it  was  part  of 
the  defendant's  duty  to  the  plaintiff  that 
proper  care  sliould  be  exercised  in  giving 
warning  of  an  expected  blast  In  adact- 
ing  the  person  who  was  to  fire  Oie  blast  as 
the  person  to  give  Uie  mrnlng,  the  defoid- 
ant  probably  cihom  the  man  best  able  to  per- 
form that  duty;  trat  as  the  dtfendanfs  re- 
sponsibility extended  beyond  Uw  seleetion  of 
an  agent  and  Included  the  warning  itself, 
it  must  answer  for  negUgenoe  In  Uie  giving 
of  warning,  no  matter  how  fit  was  the  chosen 
agrait"  Substantially  the  same  doctrine  is 
laid  down  in  Ondls^  Adm'x  t.  Great  A.  ft  P. 
Tea(3o.,82N.  J.  Law,611«81  Att.806.  That 
was  a  case  in  whldi  there  was  neglect  in 
giving  a  warning,  and  it  was  held  that  neg- 
lect to  give  the  waning  was  l^ally  Imputed 
to  the  employer,  as  the  servants  be  required 
to  give  the  waning  were  not  to  be  regard- 
ed in  law  as  fellow  servants  eigaged  in  a 
common  employment  This  doctrine  is  also 
recognised  In  Koern»  St  Louis  Cftr  Ok, 
200  Ma  141,  107  a  W.  481,  17  L.  B.  A.  (N. 
S.)  202.  In  that  case  It  was  tlie  forenun's 
duty  to  give  ttw  warning,  but  u  we  view 
it,  that  would  make  no  difference  as  the 
faller  of  tlie  tree  and  respondent  were  not 
fdlow  BOTvante  in  regard  to  the  duty  of  giv- 
ing the  warning  or  eignoL  Seoi  also,  Kemp- 
fat  V.  Gas  Traction  Oou  (MlmL)  180  N.  W. 
145. 

[I]  In  a  very  recent  dedsion  from  Minne- 
sota— ^Elmduck  T.  CSrooksUm  Lumber  Goi, 
146  N.  W.  120— the  court  recognised  that 
where  dgnals  ore  empl(^ed  In  the  general 
work-<MF  the  master,  and  are  used  solely  in 
directing  the  movement  of  machinery  or  In- 
strnmentaliUee  connected  with  the  employ- 
ment, the  signals  ore  mere  details  of  the 
work,  and  the  fSalluro  on  the  part  of  servants 
to  give  than  does  not  diorge  the  master  with 
liability,  and  held  as  follows:  "But  where 
the  place  ct  work  la  Inherait^  dangerous, 
and  signals  are  required  by  orders  of  the 
mut»,  or  by  common  eustran,  for  the  pro- 
tection of  the  employte  and  to  provide  and 
to  maintain  for  them  the  safety  of  thdr 
place  of  work,  anil  ore  relied  upon  by  the 
employee  as  a  means  of  saving  themselves 
from  harm.  It  beeomee  tiie  abaolnto  duty  of 
the  master  to  give  them,  and  a  failure  to  do 
so,  though  the  failure  be  the  neglect  of  a 
servant  engaged  in  the  common  onployment 
renders  Uie  master  liable  to  a  nmnt  who  Is 
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Injured  In  consequence  of  tbe  nc^ect.  Tbls 
principle  ot  the  law  of  master  and  servant  Is 
thoroughly  settled  In  thlT  state."  And  fur- 
ther on  In  the  opinion  the  court,  comment- 
ing on  the  case  of  Anderson  t.  Coal  Oo.,  108 
Minn.  455.  122  N.  W.  794.  26  L.  B.  A.  (N.  S.) 
924,  said:  "Counsel's  criticisms  of  the  deci- 
sion In  that  case  are  not  sound.  They  ap- 
parently overlook  the  essential  elem^t  made 
the  foundation  of  that  decision,  namely,  the 
*  dangerous  character  of  the  work,  and  the 
necessity  of  signals  tor  the  protection  of 
employes." 

In  Anderson  r.  Coal  Co^  supra,  the  court 
said :  "The  rules  of  law  as  to  how  far  the 
master  may  dele^te  his  duty  to  bis  servant 
appear  in  a  measure  to  have  been  rather 
rendered  uncertain  than  to  have  been  defi- 
nitely determined  by  the  mass  of  dedsdon  on 
this  subject.  The  opinion  has  been  frequent- 
ly expressed  as  In  Brabblts  t.  Chicago  &  N. 
W.  B.  Co.  (1875)  38  Wis.  280-299:  It  would 
be  monstrous  to  allow  [the  master]  to  re- 
lieve himself  from  all  liability  for  a  breach 
of  that  duty  [to  the  servant]  by  simply 
charging  one  of  [his]  Inferior  officers  or  serv- 
ants with  its  performance.'  This  principle 
has  been  reiterated  times  without  number 
by  the  Wisconsin  court  and  by  almost  every 
court  in  the  country.  •  •  •  In  ixdnt  of 
fact  the  view  these  and  allied  antboritieB 
have  takoi  is  In  large  measure  a  necessary 
product  of  the  transition  In  Judicial  opinion 
as  to  what  Is  the  criterion  by  which  it  shall 
be  determined  who  is  and  who  is  not  a  fel- 
low servant  The  dedslona  of  conrte  ot 
other  states  that,  under  given  drcnmstances, 
one  servant  Is  a  fellow  servant  of  another, 
are  not  controlling  on  this  court,  unless  the 
criterion  by  which  the  relationship  is  deter- 
mined is  the  same  as  in  tills  Jurisdiction, 
namely,  tliat  a  fellow  servant  Is  one  to  whom 
the  master  has  not  intrusted  the  perform- 
ance of  some  absolutely  nonassignable  duty 
of  the  master.  The  federal  courts,  having 
originally  announced  the  test  of  superior 
servant,  or  the  doctrine  of  control,  then  re- 
jected It,  and  adopted  the  separate  depart- 
ment theory.  -It  has  been  quite  goierally 
thought  that  this  theory  has  been,  in  turn, 
largely  abandoned  and  the  aurent  test  of  a 
vice  principal  adopted.  But  in  Peters  v. 
George,  154  Fed.  034,  83  C.  C.  A.  408,  Judge 
Gray  said  ttut  under  the  modern  rule  of  the 
federal  courts  the  theory  of  vice  principal 
as  determining  the  liability  of  a  master  has 
been  largely  discarded,  and  that  whteh  is 
to  be  considered  as  merely  and  solely  the 
negligence  of  a  fellow  servant  turns  rather 
on  tbe  duuracter  of  the  act  than  on  the  rela- 
tion of  the  employes  to  each  other."  In  Bar- 
tonahlll  Coal  Ca  t.  Beid,  8  Marcq.  H.  L. 
Gases  266,  283.  Lord  Oranworth  said :  The 
master  is  "bound  to  guarantee  third  persons 
against  all  hurt  arising  from  the  careless- 
ness of  himself  or  of  those  acting  under  his 
or6en  in  Hie  course  of  his  busineBs.''  More 


^edflcally :  "Mo  duty  required  of  *  *  * 
[the  master]  for  the  safety  and  protection 
of  bis  servants  can  be  transferred  so  as  to 
exonerate  him  from  such  liabUlly." 

If  the  rule  were  that  an  employe  can 
avMd  all  liability  simply  by  delegating  tbe 
authority  to  a  savant  to  give  warning  of  a 
fiilllng  tree,  it  would  be  a  very  easy  rule  for 
the  employer  to  follow  to  avoid  UablU^, 
should  the  servant  fall  to  give  the  warning 
and  another  servant  be  injured  thereby.  It 
is  the  duty  of  the  master  to  furnish  a  rea- 
sonably safe  place  for  the  servant  to  work; 
and,  if  it  requires  warning  and  signals  to 
protect  a  servant  from  Injury  from  falling 
trees  cot  by  other  servants,  it  Is  the  master's 
duty  to  see  to  it  that  the  proper  signals  are 
given,  and,  if  the  injury  is  caused  by  the 
ftillure  to  give  the  signals,  the  master  is  lia- 
ble. His  UabiUty  or  responsibility  extends 
beyond  the  selection  of  a  servant  or  agoit 
to  give  the  signal,  and  Includes  the  signal 
Itself,  and,  If  the  servant  neglecte  to  give  it. 
the  master  must  answer  for  such  negligence, 
as  the  authority  to  a  servant  to  give  a  signal 
is  nondelegable  and  the  failure  to  give  It  Is 
imputed  to  the  master  and  tbe  servant  em- 
ployed to  give  It  Is  not  the  fellow  servant 
of  the  injured  employe  so  ^  as  the  giving 
or  failure  to  give  the  signal  is  concerned. 
The  master  cannot  instruct  a  servant  to  do 
or  perform  a  nonassignable  or  nondelegable 
duty  and  escape  liability  If  the  servant  neg- 
lecte to  perform  such  duty,  in  case  Injury 
resulte  to  the  employe. 

We  think  under  the  evidence  In  this  case 
and  tbe  law  applicable  thereto  the  appellant 
was  liable  for  the  Injuries  to  the  respondent 
We  therefore  conclude  that  the  court  did 
not  err  in  denying  appellant's  motion  for  n 
nonsuit,  Ite  motion  for  a  directed  verdict,  its 
application  for  a  judgment  non  obstente 
veredicto,  nor  in  denying  Its  motion  for  a 
new  trial. 

The  Judgment  is  therefore  affirmed,  wltb 
coste  in  favor  of  the  respondent. 

AILSHIE,  O.  3.,  and  KTEWABT,  J.,  con- 
cur. 

CHABYOZ  r.  8AI/F  LAKE  GITT. 

(Supreme  Court  of  Utah.   April  28,  1918.) 

1.  Neolioencb  (5  89*)  —  "ATTBAcmvK  Nui- 
sances." 

A  thinK  may  be  attractive  to  children  and 
inherently  dangerous  without  being  an  attrac- 
tive nulsauoe,  within  the  doctrine  of  the  turn- 
table casee,  which  requlrei  tlbat  the  thing  be  in 
an  unprotected  condition,  as  well  as  attractive 
and  dangeroui.1 

[Ed.  Note.— For  other  cases,  see  Neriigence, 
Cent.  Dig.  I  CO ;  Dee.  Dig.  S  89.*] 

1  Brown  v.  Salt  Liik*  Cltr,  »  Utah.  SO.  H  Pae. 
570,  U  L.  R.  A.  (K.  8.)  CIS.  126  Am.  St  Rm.  tSS,  U 
Add.  Cas.  lOM ;  Snuiller  T.  Railroad,  U  Uteh,  Ul, 
448,  as  Pao.tU. 


*For  fltlMr  caiN  ata  aama  topio  and  Motion  NUMBER  in  Deo.  Dls-  *  Am.  DIs.  Key-No.  Sarioa  Jfc  Batf'r  ladoxaa 
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2.  Mkouoiiroi  a  184*)— AcnoNs— SumciEN- 

CT  OF  BVIDENOD— AtTBAOTIVENBSS  OF  NUI- 
8ANCK8. 

Dridencb  in  an  action  acaioBt  a  city  for 
the  death  of  a  diild  bj  beiu  drowned  in  a 
atream  conducted  through  a  ditdb  by  the  city, 
held  not  to  sustain  a  flodiog  that  the  tMla 
was  attracted  by  the  warm  water  In  the  ditch. 

[Ed.  Note.— For  other  cases,  see  Neglkence, 
(^t^Dls.  H  2tt7-270^  272,  273;  Dec.  Dig.  i 

5.  XsaUOENOX  a  1S4*)— ACnONS— SlTFFZCIEN- 

OY  or  Etidbncb— Pboxucate  Oausb. 

E>videiice,  in  an  action  a^inat  a  city  for 
the  death  of  a  young  diild  by  falling  into  warm 
minerai  water  conducted  into  a  ditch  by  the 
city,  held  not  to  sustain  a  finding  that  the  at- 
tractiveness of  the  water  was  the  proximate 
cause  of  the  child's  death. 

[Eld.  Note.— For  other  cases,  see  N^ligence. 
Cent  Dig.  {{  267-270,  272,  273;  Dea  Dig.  i 
134.*] 

4.  Negliobncb  (S  50*)— Pboxihatb  Cause. 

To  bring  a  case  within  the  doctrine  of  the 
turntable  cases,  ttie  attractiveness  of  tbe  al- 
leged nuisance  must  have  been  the  proximate 
cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  |S  (J9,  70 ;  Dec  Dig.  |  5tt.*J 

6.  Nequqehce  (i         —  Attkaoiive  Nni- 

SAHGB. 

A  small  stream  of  warm  mineral  water  eon- 
ducted  into  a  ditch  and  through  a  culvert  by  a 
dty,  after  it  had  been  used  for  bathing  and 
medicinal  purposes,  would  not  constitute  an  at- 
tractive nnisance,  so  as  to  make  the  city  liable 
for  a  child's  death  therein,  under  the  doctrine 
of  the  turntable  cases. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
(JonL  Dig.  8  56;  Dec.  Dig.  S  39.*} 

tf.  ElviDEiTCB  (8  10*)- Judicial  Notice. 

Hie  Sapreme  Court  will  take  judicial  no- 
tice of  the  fact  that  there  are  many  miles  of 
small  streams  that  flow  in  ditches  or  flumes  in 
the  state  which  may  be  more  or  less  attractive 
to  children. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  U  &-14;  Dec.  Dig.  i  10.*] 

Appeal  from  District  Goort,  Salt  Lake 
County ;  O.  W.  Morse,  Judge. 

Action  by  Maurice  A.  Gharvoz  against  Salt 
Lake  City.  From  a  Judgment  for  plaintlir, 
defendant  appeala  Reversed  and  remanded, 
with  dlrectionB  to  srant  a  new  trial. 

H.  J.  Dinlnny,  Cit7  Atty.,  and  Aaron  My- 
ers, AsBt  City  Atty.,  both  of  Salt  Lake  City, 
for  appeOlaut  M.  E.  Wilson,  of  Salt  Lake 
Ci^,  for  reE^ndent 

FBICK,  J.  This  is  an  action  brought  by 
respondent,  as  parent,  to  recover  damages 
for  the  deadi  of  an  infant  child,  whose  death, 
it  is  alleged,  was  caused  through  the  negli- 
gence of  the  appellant,  a  monldpal  corpora- 
tion. After  stating  the  necessary  matters  of 
inducemoat,  the  acts  of  Diligence  relied  ou 
are  alleged  in  tbe  complaint  as  follows: 
"That  the  said  city  forOier  owned,  control* 
led,  and  maintained  at  the  intersection  of 
Eighth  Vfoitb  and  Third  West  streets  a  oet- 
tain  culvert  conreying  a  stream  of  hot  sul- 
phur water,  which  stream  was  likewise  own- 
ed, controlled,  and  negligently  maintained 
by  the  aboTe-named  dty  along  the  north  side 


of  Eighth  NOTth  between  Second  West  and 
the  west  aide  of  Th|rd  West  street;  that  the 
said  stream  of  water  was  from  10  inches  to 
a  foot  In  depth,  and  was  negligently  left  by 
said  city  opQi  and  uucorered,  and  that  the 
same  was  attractive  to  children,  and  should 
have  been  covered;  and  that  the  said  cul- 
vert through  which  the  stream  of  water  was 
conducted  by  the  said  city  was  negligently 
left  without  any  guards  or  other  protection 
or  means  to  prevent  a  pwson  of  the  deceas- 
ed's description  from  passing  into  said  cul- 
vert** 

It  is  then  further  alleged  that  on  the  28th 
day  of  October.  1910,  the  infant  child  of  re- 
spondent, of  tlie  age  of  upwards  of  17 
months,  f^  Into  the  "steeom"  of  water, 
aforesaid,  and  was  drowned,  and  tliat  by 
reason  of  bet  death  reqpondrait  was  dam- 
aged,  etc 

The  appellant  filed  an  answer  to  tbe  com- 
plaint, in  which  it  denied  substantially 
all  tbe  material  allegations,  and  as  an  af- 
firmative defense  pleaded  contributory  negli- 
gence on  the  part  of  both  the  respondent  and 
the  mother  of  the  diild,  who  was  its  cus- 
todian. 

A  trial  upon  these  Issues  to  a  jury  result- 
ed in  a  verdict  In  favor  of  respondent  for 
the  sum  ef  fl,O0a  The  court  entered  Judg- 
ment upon  the  vradlct,  and  appellant  pre- 
sents the  record  to  this  court  on  aiq?eal  and 
asks  us  to  reverse  the  Judgment 

The  evidence  upon  which  the  v^dlct  of 
the  Jury  and  Judgment  are  based  is.  In  sub- 
stance, as  follows: 

The  respondent  with  his  family,  conslrtlng; 
of  a  wife  and  five  children,  ranging  In  age 
from  9  years,  the  oldest  down  to  17  months 
and  a  few  days,  the  youngest  the  latter  be- 
ing the  child  in  question,  for  several  years 
lived  on  West  Eighth  Nortlk  street  near  TbixA 
West  street  in  Salt  Lake  City.  Hla  house 
was  on  the  north  ride  of  tbe  stre^  fiicing 
south.  In  front  of  the  boose.  In  the  street 
from  6  to  S  feet  from  the  sidewalk,  at  the 
point  where  the  gutters  are  customarily  and 
usually  placed  in  the  streets  of  Salt  Lake 
City,  there  was  a  dltdi  about  1  foot  deep 
and  about  18  inches  wide,  In  wbixii  there 
was  constantly  flovrlng  a  stream  of  warm 
water  which  came  from  what  is  known  as 
the  warm  springs,  which  are  situated  on  the 
east  side  of  Nortii  Second  West  street  and, 
as  near  as  we  can  get  at  tbe  exact  distance 
from  the  reond,  respondent's  house  is  be- 
tween 600  and  800  feet  In  a  northwesterly 
direction  from  said  springs,  and  the  place 
where  tihe  dilld  was  found  dead,  as  herein- 
after stated,  Is  about  100  or  125  feet  farther 
therefrom.  The  water  of  the  springs  comes 
out  of  the  earth  at  a  temperature  of  about 
112  d^rees  Fahr.,  and  where  It  leaves  the 
bathhouse  on  Its  way  Into  the  ditch  In  ques- 
tion, running  In  fftint  of  re^ndoit's  house, 
the  water  has  a  tonperature  of  from  103  to 
105  degrees  Fahr.  Excepting  where  the  wa- 


•For  other  oasss  BIS  same  tople  and  section  NUVBBB  la  Deo.  Dig.  A  Am.  Dig.  Ksy-No.  Bwlis  A  Rap'r  Indeias 
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ter  flows  acroas  Second  West  street,  It  flows 
Id  an  open  dttcb  after  It  leaves  tbe  warm 
springs,  and  Is  necessarily  somewhat  cooler 
wbea  It  passes  respondent's  bouse.  The  wa- 
ter Is  what  Is  known  as  white  sulphur  wa- 
ter, and  U  Is  used  for  bathing  purposes  and 
leased  by  tbe  city  to  others.  Some  people 
drink  tbe  water,  and  a  very  large  number 
bathe  in  it,  and  many  of  tbe  bathers  remain 
In  the  water,  respondent  said,  who  worked  In 
tbe  bathing  establishment,  from  "three  to 
four  hours  at  a  time."  The  amount  of  wa- 
ter flowing  from  tbe  warm  springs  into  tbe 
ditch  is  about  1.7  or  LS  second  feet,  mak- 
ing  a  stream  of  water  from  6  to  8  inches 
deep  and  atwut  18  inches  wide.  The  banks 
of  tbe  ditch  and  tbe  depth  thereof  are  some- 
what irregular,  so  that  tbe  water  at  places 
Is  deeper  than  at  others.  When  tbe  weather 
is  cool  or  cold,  some  steam  or  vapor  arises 
from  the  water.  The  fall  of  the  ditch  va- 
ries; the  greatest  fall  being  in  front  of  re- 
spondent's dwelling,  where  it  Is  about  3^ 
per  cent,  and  less  than  that  above  and  be- 
low that  point 

On  October  26,  1910,  about  three  minutes 
before  12  o'clock,  noon,  tbe  wife  of  respond- 
ent and  mother  of  tbe  deceased  child,  nam- 
ed Rutb,  was  at  or  near  the  front  door  In- 
side of  her  bouse,  combing  tbe  hair  of  one 
of  Ruth's  little  Bisters.  At  that  time  Rutb 
was  immediately  in  front  of  tbe  bouse  on 
tbe  sidewalk  leading  from  the  front  door  to 
the  sidewalk  Id  the  street  running  east  and 
west  in  front  of  tbe  lot  playing  with  a  little 
boy  and  girl,  both  older  than  she.  A  few 
minutes  after  12  o'clock  tbe  mother  missed 
Rutb  and  at  once  started  to  look  for  her. 
She  saw  the  little  boy  and  girl  with  whom 
Rutb  had  been  playing  going  in  an  easterly 
direction,  and  the  mother  started  westerly, 
going  to  Third  West  street  which  was  about 
100  or  125  feet  west  of  her  house,  and  from 
there  she  went  a  little  ways  north  and  look- 
ed and  called  for  Buth,  but  did  not  see  her, 
when  she  retraced  her  steps  southerly,  and 
In  approaching  the  ditch  she  saw  the  child 
lying  in  tbe  water  at  the  west  end  of  the 
oilvert  spoken  of  In  tbe  complaint  which 
was  placed  across  the  ditch  or  stream  at  the 
point  where  the  sidewalk  running  north  and 
south  on  Third  West  street  would  run  if  it 
were  extended  in  a  southerly  direction. 
When  the  mother  found  tbe  child,  it  seemed 
.lifeless,  and  although  a  doctor  was  sent  for 
inunedlately  to  St  Mark's  Hospital,  which 
was  about  a  block  distant  from  where  the 
child  was  fonnd,  all  eitorts  to  revive  the 
chUd  faued. 

The  mother  testified  that  the  child  "had 
never  been  near  tbe  ditch  before";  that  it 
feared  tbe  ditch.  Indeed,  the  mother  testi- 
fied that  all  of  her  children  feared  tbe  ditch, 
and  none  ever  fell  into  It  Respondent  testi- 
fied that  several  families  lived  along  the 
street  where  tbe  ditch  Id  question  Is  located; 
that  tbe  diUdren  would  play  in  the  street 
and  on  the  sidewalk,  which  Is  about  eight 


feet  distant  from  tbe  ditch,  but  when  be  was 
asked  If  any  of  those  children  ever  played 
"in  close  proxtmlty  to  tbe  stream"  he  left 
the  question  unanswered.  There  Is  no  evi- 
dence that  any  child  or  children  ever  fell 
Into  the  ditch,  or  In  the  water  running  there- 
in, or  that  any  of  them  were  actually  attract- 
ed by  tbe  water  flowing  in  the  ditch  at  any 
time.  A  lady,  who  lived  about  300  or  400 
feet  in  a  northwesterly  direction  from  re- 
spondent's boose  on  Third  West  street,  stat- 
ed tbe  time  of  the  day  when  the  mother 
fonnd  tbe  child  in  tbe  ditch,  as  aforesaid,  to 
have  been  a  little  later  than  the  mother  stat- 
ed It  to  have  been.  This  lady  also  testified 
that  little  Ruth  was  quick  and  active  on 
her  feet;  tiiat  she  at  times  would  go  to  the 
lady's  house  alon&  Both  the  respondent 
and  his  wife  also  said  that  tbe  little  girl  was 
very  active  on  her  feet 

Cpon  substantially  the  foregoing  evidence 
the  respondent  rested,  and  appellant's  conn- 
oA  Interposed  a  motion  for  a  nonsuit  upon 
various  grounds,  but  principally  that  there 
was  no  evidence  of  n^llgence.  The  motion 
was  denied.  The  appellant  then  introduced 
some  evidence,  but  It  is  not  necessaiy  to 
refer  to  it  except  to  state  that  from  it  It 
appeared  that  by  actual  measnrem^it  the 
amount  of  water  flowing  In  the  ditch  from 
the  warm  sprUvi  was  constant,  and  would 
be  increased  only  now  and  then  temporarily 
by  reason  of  storms;  that  the  Tolnme  of  wa- 
ter passing  through  or  under  the  culvert 
where  the  diild  was  fonnd  was  4  inches  deep 
and  20  inches  wide;  that  the  greatest  t61oc- 
ity  of  file  stream  was  about  feet  ptf  see- 
md,  but  at  tile  culvert  it  was  considerably 
lees,  because  there  was  much  less  fall  at  that 
point;  fiiat  there  were  aboot  600  miles  of 
Btmilar  ditches  in  Salt  Lake  City;  and  that 
the  cnlvert  where  the  diUd  was  found  was 
predaelT  the  same  In  slie  and  stmctare  as 
were  all  such  cnlverts  on  the  line  of  sl^ 
walks  crosaing  the  gutters  or  dltdies..  These 
facts  wen  all  practically  conceded  by  re- 
spimdent'B  counseL 

After  Introdndng  the  foregoing  evidence, 
in  connection  with  other  evidence,  which  It 
is  Immaterial  to  refer  to,  appellant  also  rest- 
ed, and  requested  the  court  to  direct  the 
Jury  to  return  a  verdict  in  favor  of  appellant 
upon  tbe  grounds  ^eclflcalty  set  forth  in  tbe 
motion,  the  gist  of  which  is  that  respondent 
had  failed  to  make  a  case  for  the  Jury. 

The  district  court  In  passing  upon  the  mo- 
tion to  direct  a  verdict,  in  part  said:  "X  rul- 
ed upon  the  nonsuit  as  I  did  for  the  reason 
that  the  Supreme  Court  [this  court}  has  de- 
cided in  the  Brown  Case  [Brown  v.  Salt  Lake 
aty,  S3  Utah,  222  (93  Pac.  670,  14  L.  R.  A. 
[N.  S.]  619.  126  Am.  St  Rep.  828,  14  Ann. 
Caa.  1004)1  that  certain  things  maintained 
by  tbe  city  were  attractive  to  children  of 
immature  years,  and  were  dangerous  in  tiiem- 
selves,  therefore  coming  within  what  is  com- 
monly called  the  turntable  cases  and  cases 
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tbat  hftve  followed  thoM  cases.  Then  diey 
[tbls  court]  proceeded  to  say  that  turntable 
cases  ought  not  to  be  confined  to  dangerons 
machinery  alone,  but  to  anything  that  la  at- 
tractire.  It  seems  to  me,  from  reading  the 
ffteta  and  language  of  the  Supreme  Court  in 
that  case,  that  a  stronger  case  Is  made  out  In 
this  case,  bringing  It  within  the  turntable 
cases,  than  in  the  Brown  Case."  The  court 
then  proceeds  to  say  that  warm  water  flow- 
ing In  a  ditch  is  more  attractive  to  children 
than  a  dark  tunnel  would  be,  snch  as  was  the 
thing  complained  of  In  the  Brown  Case.  Pro- 
ceeding further  the  court  says:  "The  Supreme 
Court  in  that  case  [Brown  Case]  said,  under 
the  andlsputed  focts  of  that  case,  if  they 
were  the  triers  of  the  fact,  they  would  have 
found  there  was  no  negligence.  I  hardly 
know  Just  what  they  meant  by  that"  The 
court,  in  addressing  coonsel,  further  said: 
"I  will  say  this,  gentlemen,  It  is  a  very  close 
ease,  and  I  would  not  be  surprised  at  all 
If  the  Supreme  Court  would  view  ' this  case 
as  not  coming  within  the  theory  laid  down 
[In  the  Brown  Case],  but  It  seems  to  me  it 
does."  The  court  then  said:  "Attractiveness 
— ^I  think  that  Is  the  only  question  to  submit 
to  the  Jury."  The  court  therefore  submitted 
the  questions  to  the  Jury  whether  the  water 
flowing  in  the  ditch  was  attractive  and  dan- 
gerous to  small  children,  whether  the  deceas- 
ed child  was  attracted  by  the  water,  and 
whether  her  death  was  caused  as  a  result 
of  having  been  lured  or  attracted  by  the  wa- 
ter In  nld  ditdi,  and  further  directed  the 
Jnty  to  find  what,  if  any.  dam^es  the  re- 
spmdent  sastatned,  If  tlu^^  found  tor  him. 

The  principal  rotson  urged  by  appellant's 
counsel  why  the  Judgment  should  be  reversed 
Ib  that  the  district  court  erred  in  refnalhg 
to  direct  flte  Jury  to  return  a  verdict  in 
favor  of  appelant,  for  the  reason  that  there 
iB  no  evidence  in  sunwrt  ot  the  materia] 
ftUegatlona  of  the  complaint.  By  referring 
to  the  reasons  given  by  the  district  court 
wl^  It  refused  to  direct  a  verdict,  it  be> 
comes  dear  that  the  court's  refosal  was  bas- 
ed upon  what  it  contended  this  court,  in  the 
opinion  deciding  Brown  v.  Salt  I^ke  City, 
supra,  had  said.  We  confess  that  we  are 
unable  to  find  anything  that  is  said  or  inti- 
mated in  the  Brown  Case  which  Justifies  the 
conclusion  readied  by  the  district  court  Nor 
la  there  anything  that  we  omitted  to  say  in 
the  Brown  Case  tbat  in  any  way  sustains 
the  district  court's  conclusion.  Of  course. 
If  we  had  said  wbat  the  district  court  says 
we  did,  namely,  that  the  doctrine  of  the  so* 
called  turntable  cases  applies  to  "anything 
that  Is  attractive"  and  Is  inherently  dan- 
gerous to  children  of  immature  Judgment 
then  the  court  might,  perhaps,  have  been 
Justified  in  ruling  as  it  did.  We,  however, 
not  only  did  not  say,  either  directly  or  in- 
directly, that  "anything"  that  Is  lnh»ently 
dangerous  and  attractive  or  alluring  to  chll- 
dien  of  Immatiire  in<^:inent  comes  within  the 


doctrine  of  the  turntable  cftsee,  but  we  took 
special  pains  to  avoid  a  mlsnnderstandlng  by 
saying  precisely  the  contrary.  In  Uie  Brown 
Case  we  pointed  out  that  the  decisions  re- 
lating to  tlie  principle  involved  in  the  turn- 
table cases  were  somewhat  at  variance  with 
respect  to  what  facts  bring  a  particular  case 
within  the  doctrine.  After  giving  the  subject 
careful  consideration,  we  there  classified 
the  cases  and  adopted  the  rule  laid  down  by 
Mr.  Chief  Justice  Beatty  In  the  case  of  Pe- 
ters V.  Bowman,  115  CaL  856,  47  Pac  113, 
598,  66  Am.  St  Rep.  106.  In  order  to  avoid 
any  misapprehension  with  respect  to  Just 
how  far  we  adopted  what  the  California 
Supreme  Court  in  speaking  through  Mr. 
Chief  Justice  Beatty,  had  said,  we  copied 
tbe  language  of  the  eminent  Jurist  and  said 
that  the  limitations  of  the  doctrine  pointed 
out  by  blm  were.  In  our  Judgment,  proper 
limitations ;  and  hence  we  adopted  them  as 
the  rule  of  this  court  As  another  precaution 
we.  In  the  Brown  Case,  33  Utah,  230,  98  Pa& 
670,  14  L.  R.  A.  (N.  S.)  619,  126  Am.  St.  Rep. 
828,  14  Ann.  Cas.  10O4,  pointed  out  that 
many  things  may  be  really  attractive  or 
alluring  to  young  children  and  may  be  In^ 
herently  dangerous  to  them,  but  notwitb> 
standing  that  fact  the  d^xHrlne  of  the  turn- 
table cases  could  not  be  applied  thereto.  On 
page  240  of  33  Utah  <63  Pac.  670, 14  U  B.  A. 
[N.  S.]  619,  126  Am.  St  Rep.  828,  14  Ann. 
Gas.  1004)  we  again  afflUrmatlvely  adopted 
the  doctrine  as  laid  down  by  Mr.  Chief  Jus- 
tice Beatty,  and  then  proceeded  to  spply  the 
principle  involved  in  tbat  doctrine  to  tbe 
facts  of  the  ease  In  hand-  We  need  not  re* 
peat  the  language  there  used,  atnoe  it  speaks 
Just  as  much  for  its^  tbexe  as  it  would 
if  we  repeated  It  here,  and  we  have  no  desire 
at  this  time  to  depart  In  the  least  degree 
from  the  role  as  laid  down  in  the  Brown 
Case. 

-In  refwrlng  to  that  portion  of  the  opinion 
In  the  Brown  Case  where  we  refused  to  in- 
terfere with  the  finding  ot  Uie  Jury  that  the 
tunnel  there  in  question  was  attractive  and 
dangerous  to  the  boys,  the  district  court 
says:  "I  hardly  know  what  flwy  meant  by 
that**  Whatever  faults  may  be  attributed 
to  the  declsl<Hi  in  the  Brown  Case,  it  cer- 
tainly is  tree  from  the  fault  of  bdng  unin- 
telligible, and  especially  with  respect  to  the 
point  now  under  consideration.  The  dis- . 
trlct  court  intimates  that.  Inasmuch  as  the 
evidence  In  the  Brown  Case  was  practically 
undisputed,  we  therefore  should  have  deter- 
mined the  liability  of  the  dty  as  a  matter 
of  law.  With  respect  to  that  matter  we 
gave  specific  reasons  why  we  refused  to  In- 
terfere with  the  findings  of  the  Jury.  Those 
reasons  may  not  be  convincing  to  all,  but 
the  language  in  which  they  are  couched  cer- 
tainly is  not  obscure,  and  for  that  reason. 
If  no  other,  we  shall  not  repeat  It  here.  It 
must  suffice  to  say  that  Inasmuch  as  the 
boy?,  for  about  three  yean,  had  been  per-. 
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mitted  to  make  a  playgroi^d  and  a  resort 
of  tbe  tunnel,  orer  the  proteats  of  tlie  real* 
dents  in  the  rldnlty  in  which  it  was  located 
to  tbe  iity  council,  and  as  the  tnnnel  was 
not  necessarily  dangerous  at  the  entrance, 
or  unless  the  boys  went  down  to  where  the 
stream  of  water  flowed  Into  It,  we  simply 
htiA  that  under  all  the  drcamstances  It  was 
a  question  for  the  Jury  to  say  whether  the 
dty,  through  its  council,  should  be  charged 
with  notice  that  the  boys,  In  following  their 
natural  boyish  propensities,  might  expose 
themselves  to  the  dangers  which  were  lurk- 
ing in  the  dark  passageway  at  the  point 
where  tbe  water,  which  caused  the  death  of 
young  Brown,  entered  the  tunnel.  We  are 
still  of  tbe  opinion  ttut  upon  that  question, 
in  view  of  all  the  facts  and  circumstances, 
reasonable  men  could  hare  arrived  at  differ- 
ent conclusions;  and  hence  the  question  was 
one  of  fact,  and  not  of  law.  Upon  tbe  ques- 
tion as  to  whether  the  tunnel  was  attractive 
to  the  boys,  the  evidence  left  no  room  for 
differing  o[^nlons;  but  upon  the  question 
whether  it  was  also  dangerous,  and  thus 
constituted  an  attractive  nuisance  within  the 
doctrine  of  tbe  turntable  cases,  reasonable 
men  might  well  have  differed,  and  for  that 
reason  we  treated  tbe  latter  question  as  one 
of  fact  That  is  all  there  is  to  that  portion 
of  the  Brown  decision  which  the  district 
court  seemingly  could  not  understand. 

^'hen  the  Supreme  Court  of  tbe  United 
States,  In  Railroad  Co.  v.  Stout,  17  Wall.  657, 
21  L.  Ed.  745,  decided  that  under  tbe  facta 
of  that  case  the  turntable  was  attractive  and 
dangerous  to  children  of  Immature  Judgment, 
and  hence  constituted  an  attractive  nuisance, 
that  court  simply  applied  an  old  and  well- 
established  principle  to  new  conditions. 
That  court,  of  course,  did  not  intend  to,  nor 
could  it,  lay  down  an  Inflexible  rule  where- 
by It  could  be  determined  In  advance,  as  a 
matter  of  law,  whether  a  partlcalar  case 
comes  within  the  doctrine. 

[1]  As  pointed  ont  by  this  court  both  In 
the  Brown  Case  and  again  In  the  case  of 
Smalley  v.  Railroad,  84  Utah,  447,  448,  98 
Pac.  311,  a  thing  may  be  attractive  or  allur- 
ing to  children  and  be  inherently  dangerous 
and  yet  not  fall  within  the  principle  govern- 
ing tbe  turntable  cases.  Again,  a  thing  may 
be  attractive,  but  whether  it  is  also  danger- 
ous may  be  a  question  of  fact ;  or  it  may  be 
both  attractive  and  dangerous  and  yet  not 
be  tbe  proximate  cause  of  tbe  injury  com- 
plained of;  or,  although  attractive  and  dan- 
gerous, It  may  nevertheless  be  common  and 
natural  and  of  a  character  that  makes  It  im- 
practicable to  be  guarded  against  In  all 
sacb  cases  the  thii^,  whatever  It  may  be, 
lacks  the  element  which  controls  tbe  doctrine 
of  tbe  tomtable  cases,  namely,  that  to  main- 
tain it  in  an  unprotected  or  unguarded  con- 
dition constitutes  it  an  attractive  and  dan- 
gerous nuisance.  The  well-considered  cases 
in  which  the  doctrine  of  the  Stout  Case  Is 
enfwced  all  pcoeeed  open  the  f wegolng  prin- 


ciple. It  is  obTioos,  therefore,  that  courts 
cannot  in  advance  lay  down  an  inflexible 
rule  by  which  all  cases  may  be  determined. 
Nor  will  all  reasonable  men  always  agree 
whether  the  facts  of  a  particular  case  bring 
it  within  tbe  doctrine  or  not 

[2]  By  applying  the  foregoing  general  prin- 
ciples to  the  Case  at  bar,  it  at  once  becouies 
manifest  that  for  sereral  reasons  the  undis- 
puted facts  that  control  this  case  leave  it 
far  outside  of  tbe  fundamental  principles 
which  controlled  the  Brown  Case.  What  are 
those  facts?  The  evidence  is  conclusive  that 
neither  tbe  deceased  child,  nor  any  child, 
was  attracted  by  the  water  flowing  in  the 
ditch  in  question.  The  child's  mother  testi- 
fied that  all  of  her  children,  Including  the 
deceased  child,  feared  and  kept  away  from 
tbe  ditch.  The  respondent,  when  asked 
whether  the  cblldren  of  tbe  neighborhood 
were  attracted  to  and  played  in  "close  prox- 
imity" to  the  ditch,  left  the  question  unan- 
swered. Tbe  presumption  or  inference^  there- 
fore, that  tbe  deceased  child,  as  well  as  the 
other  children  in  the  neighborhood,  followed 
their  natural  childish  propensltiee  of  play- 
ing in  the  stream  of  water  Is  absolutely  dis- 
sipated or  overcome.  There  is,  therefore, 
neither  direct  nor  inferential  evidence  In 
support  of  the  implied  finding  that  the  de- 
c»aed  child  was  attracted  by  the  warm  wa- 
ter flowing  in  the  dlteh. 

[3, 4]  Nor  is  there  any  evidence  to  support 
the  flnding  of  the  Jury,  which  is  necessarily 
implied  in  the  general  verdict,  that  the  at- 
tractiveness of  the  water  was  the  prozinutte 
cause  of  tbe  child's  death.  As  we  have  seen, 
tbe  evidence  is  directly  to  the  contrary. 
That  the  attractiveness  must  be  shown  to 
have  been  tbe  proximate  cause  is  clearly  il- 
lustrated by  the  Snpreme  Court  of  Illinois 
in  a  very  recent  case,  decided  December  17, 
1912,  entitled  McDermott  v.  Burke,  256  III. 
page  407,  100  N.  B.  170,  where  the  court 
said:  "Another  essential  condition  to  liabil- 
ity Is  that  the  attractive  thln^  or  something 
inseparably  connected  with  it,  must  be  the 
proximate  cause  of  the  injury."  Indeed,  the 
district  court  recognised  this  rule  and  so 
charged  the  Jury  in  this  case;  but,  as  we 
have  seen,  there  is  no  evidence  to  support  an 
affirmative  flnding  upon  that  subject,  and  a 
charge  upon  a  subject  which  requires  an  af- 
firmatlTe  flnding,  without  any  supporting 
evidence,  is  necessarily  erroneous.  There  is 
nothing  in  the  evidence  authorizing  an  in- 
ference that  the  child  was  induced  to  go  to 
tbe  stream  by  reason  of  the  attractive  char- 
acter of  the  warm  water.  Nor  Is  there 
any  evidence  with  reapect  to  what  particular 
point  along  ^he  stream  she  went,  except  what 
may  be  inferred  from  the  fact  that  she  was 
found  at  the  west  end  of  the  culvert  All 
that  tbe  evidence  discloses  is  tliat  she  was 
discovered  in  tbe  lifeless  condition  before 
stated  a  short  time  after  her  presence  was 
missed  from  In  front  of  the  house.  It  is  a 
xaen  assomptlon,  based  upon  no  tangible 
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fact  that  the  dilld  fell  Into  the  stream  at 
some  other  point  than  from  the  cnlrert  where 
she  was  found.  It  Is  farther  assumed,  with- 
out proof,  that  the  force  of  the  water  In  the 
stream  carried  her  little  body  through  the 
culvert;  and  hence  It  Is  said  the  cnlTert 
should  bare  had  some  jn-otecting  guards  to 
prevent  a  child  from  passing  under  or 
through  it.  In  making  these  assumptions  no 
allowaoce  for  an  accidental  fall  into  the 
stream,  either  from  the  culvert,  or  from  any 
other  point  along  It,  Is  made.  As  the  testi- 
mony shows,  the  child  was  quite  active,  and 
now  and  then  had  gone  to  a  neighbor's  house, 
which  was  farther  from  her  home  than  was 
the  culvert  In  view  of  these  facts  it  la  not 
unnatural  that  she  should  have  gone  as  far 
as  the  culvert  In  the  abort  time  she  was 
missed.  But,  after  all,  whether  the  child 
was  caused  to  fall  Into  the  stream  by  some 
Independent  force,  whether  she  accidentally 
slipped  and  fell  into  it  in  attempting  to  pass 
over  the  culvert,  or  whether  she  saw  some- 
thing and  In  an  attempt  to  reach  it  fell  into 
'  the  stream,  are  matters  which  are  left  to 
sheer  conjecture.  There  Is  neither  a  fftct, 
nor  a  series  of  facts,  from  which  it  can  log- 
ically be  inferred  tiiat  the  reason  the  child 
fell  Into  the  ditch  or  stream  was  attributable 
to  Its  attractiveness,  and  for  that  reason 
was  lured  to  it  The  only  fact  to  build  upon 
is  that  the  child,  in  some  manner,  got  into 
the  stream.  How  or  where  Is,  and  perhaps 
always  will  be,  unknown.  Under  the  most 
liberal  rule  of  permitting  verdicts  to  stand 
when  based  upon  mere  Inferences,  this  ver- 
dict cannot  stand,  because  it  is  entirely  bas- 
ed on  conjecture. 

This  opinion  might  end  at  this  point,  vrere 
it  not  for  the  fact  that  the  case  must  be  re- 
manded, In  view  of  that  fact,  we  feel  it 
our  dn^  to  pass  upon  the  principal  ques- 
tion, namely,  whether  the  stream  in  question, 
undor  the  undisputed  &cts  and  inferences 
dedudble  therefrom,  comes  within  the  prin- 
ciples governing  attractive  and  dangerous 
nuisances,  as  they  are  defined  by  this  court 
In  the  Brown  Case. 

[f]  We  are  clearly  of  the  opinion  that  it 
does  not.  How  Is  a  stream  of  water  which 
gushes  forth  from  the  mountain  side,  and  in 
all  probability  has  done  so  for  centuries,  a 
thing  which  falls  within  the  doctrine  illus- 
trated in  the  Brown  Case?  There  is  abso- 
lutely nothing  artificial  about  such  a  stream. 
The  only  thing  that  Is  artificial  is  the  ditch 
In  which  the  water  flows,  and  if  that  had 
not  been  carved  out  by  man  the  force  of  the 
water  would  soon  have  carved  one  out  of  the 
earth.  This  stream  Is  therefore  no  more  ar- 
tificial than  any  other  stream  of  water  of 
similar  size  would  he.  It  is  oontraded,  how- 
ever, that  Its  attractiveness  and  consequent 
danger  lurk  In  the  temperature  of  the  water. 
Let  it  be  conceded,  for  argument's  sake,  that 
warm  water  Is  more  attractive  to  chlldroi, 
especially  In  certain  seasons  of  the  year, 
than  cold  water  wonld  bew  Tet  tbe  qvestiM 


still  remains:  At  what  temi>eratare  does 
water  become  or  cease  to  be  especially  at- 
tractive to  childr«i?  Is  It  at  the  tempera- 
ture of  00,  60,  70,  80,  90,  or  more  degrees 
F.T  Is  It  not  a  matter  of  common  knowledge 
that  In  tbe  hottest  portion  of  the  year,  when 
children  are  most  likely  to  seek  water,  the 
natural  Inclination  of  all  is  to  seek  cool  wa- 
ter, rather  than  hot  or  even  wann  water? 
Treating  the  subject,  tberefore,  from  tbe 
standpoint  of  common  knowledge  and  ex- 
perience, a  stream  of  wat^  of  approximate- 
ly the  temperatnre  ot  tbe  surrounding  at- 
mosphere, or  a  Uttle  cooler  perhaps,  would, 
during  the  summer  season,  be  more  attrac- 
tive to  children  than  would  be  water  any 
considarable  number  of  degrees  warmer  than 
that.  Koreover,  any  stream  of  water  of  the 
size  of  tbe  one  In  question  would  be  quite  as 
attraetlve  and  alluring  to  children  of  toi- 
der  age.  as  tbe  one  in  question,  nils  would 
also  be  ao  wheOier  the  stream  was  natural 
or  what  might  be  called  an  artlflclal  one,  or 
whether  the  water  was  running  to  waste,  or 
was  at  some  point,  at  eUber  end  of  the  ditch 
or  along  it,  being  used  for  some  useful  pur- 
pose. 

[B]  In  view  of  this  we  are  required  to  take 
Judicial  notice  of  the  fact  that  there  are 
perhaps  thousands  of  miles  of  small  streams 
that  flow  in  ditches  or  flumes  in  Ihe  dties, 
towns,  and  country  districts  within  the  state 
of  Utah  which  are  quite  as  attractive  and 
alluring  to  children  as  the  stream  In  ques- 
tion. Such  a  stream  Is  therefore  a  most 
common  and  natural  thing,  and  not  uncom- 
mon and  nord.  In  referring  to  this  question 
the  Supreme  Court  of  Arizona,  In  a  recait 
case  involving  the  doctrine  governing  attrac- 
tive nuisances,  said:  "It  is  a  matter  of  com- 
jnon  knowledge  that  alluring  and  attractive 
flumes,  such  as  the  one  in  question  In  this 
case,  carrying  running  water  are  extensive- 
ly used  In  this  territory  not  only  by  miners 
In  the  necessary  and  proper  conduct  of  their 
business  but  by  farmers  In  the  necessary  di- 
version and  application  of  the  public  streams 
to  a  beneficial  use  upon  thdr  lands  In  the 
cultivation  of  their  crops.  Not  only  flumes, 
but  Irrigation  ditches,  large  and  small,  simi- 
lar in  purpose,  construction,  and  us^  and 
equally  dangerous  and  alluring  to  the  child, 
are  to  be  found  throughout  the  territory 
wherever  cultivation  of  the  land  is  carried 
on,  and  such  conduits,  practically  impossible 
to  render  harmless,  are  indispensable  for  the 
maintenance  of  life  and  prosperity.  There  Is 
no  distinction  that  can  propsly  be  drawn 
for  liability  for  Injuries  received  by  a  child 
from  any  of  sndi  various  means  of  diversion 
or  use  of  water.  Both  as  a  matter  of  law 
and  as  a  mattv  of  public  policy,  we  fe^  that 
the  so-called  turntable  doctrine'  should  not 
be  extended  to  cover  audi  a  case  as  is  here 
presented."  Salladay  v.  Old  Dominion,  et&, 
Co.,  12  Alls.  128,  100  Pac  442.  Hut  ease 
was  one  whore  a  dilld  fUl  Into  a,  flume  wtaldi 
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was  carried  across  a  lot  where  the  children 
had  habitually  gathered  and  played  before 
the  flume  was  constructed,  and  continued  to 
do  80  thereafter,  and  as  it  was  claimed,  were 
attracted  by  the  flume.  It  appears  from 
the  record  In  the  case  at  bar,  as  coming  from 
a  witness  who  was  well  qualified  to  testify 
upon  the  subject,  that  In  Salt  lAke  City 
there  were  500  milee  of  open  ditches  carry- 
ing water  along  the  sides  of  the  streets  in 
a  Edmilar  mannw  to  that  carried  by  the 
stream  in  question  at  the  time  of  the  aod- 
d^t.  It  la  true  that  the  stream  in  question 
la  the  only  one  carrying  warm  water;  but, 
as  we  have  pointed  out,  that  fact  standing 
aloiw  cannot  make  the  stream  an  exception. 
Other  streams  of  water  ar^  we  doubt  not, 
equally  as  attractive  as  ttie  one  In  question, 
and  in  view  of  the  common  experience  refer- 
red to  may  In  certain  seasons  of  the  year 
perhaps  be  more  so,  since  in  this  case  the 
eridenee  le  poaitlTe  and  conelniriTe  that  ml- 
tber  the  deceased  <dtlld,  nor  any  other,  was 
ever  seen  playing  In  or  very  near  the  stream. 
We  doubt  whether  this  could  be  truthfolly 
said  of  any  other  open  stream  of  timllar 
■txe  In  Salt  lAke  City.  If  it  were  held  to  be 
negUgence,  Uierefor^  for  ^  city  to  main- 
tain the  stream  in  question  nncovered,  bow 
could  it  be  held  that  it  was  not  equally 
negligent  in  permitting  any  other  streams, 
whether  larger  or  'smaller,  to  remain  uncov- 
ered? Ntittua  can  the  fact  that  the  city 
leasee  the  warm  springs  for  a  consideration 
make  any  dUtermca  The  water  Is  never- 
theless applied  to  a  useful  and  beneficial 
purpose^  But  if  it  were  not  so  applied  It 
still,  in  obedience  to  the  force  of  gravity, 
would  continue,  as  it  always  must  have  done 
in  the  past,  to  seek  a  lower  level,  and  would 
flow  Just  as  it  was  flowing  when  the  accident 
happened. 

We  remark  that  In  carefully  reading  the 
district  court's  reasons  for  its  mllngs,  as 
they  appear  in  the  record,  we  are  forced  to 
the  conclusion  that  the  court  entirely  mis- 
apprehended the  controlling  principle  of  the 
Brown  Case,  as  well  as  of  the  cases  upon 
which  that  case  Is  based.  It  seems  almost 
incredible  that  the  district  court  found  some- 
thing in  the.  Brown  Case  which  he  affected 
to  believe  differentiated  It  from  all  other  cas- 
es upon  the  subject  of  attractive  nuisances, 
and  that  In  that  case  it  was  held  that  alt 
that  was  necessary  In  order  to  bring  a  case 
within  the  principle  governing  attractive 
nuisances  is  to  show  that  the  thing  com- 
plained of  was  attractive  and  inherentiy  dan- 
gerous to  children  of  immature  Judgment 
it  seems  to  us  that  if  the  conrt  had  read 
that  case,  and  the  California  case  which  we 
undertook  to  follow,  with  any  degree  of  care 
be  must  have  arrived  at  a  different  conclu- 
sion, 

Ttie  Judgment  is  reversed,  and  the  case  is 
remanded  to  the  district  court,  with  direc- 


tions to  grant  a  new  trial,  and  to  proceed 
with  the  case  in  accordance  with  this  opin- 
ion. Appelant  to  recover  coats. 

HcCABTX,  a  and  SXRAUP,  con-- 
cur. 


WHITMORBl  V,  UTAH  BTJEL  CO.  et  aL 
(Supreme  Court  of  Ctah.   April  28,  1913.) 

Watebs  and  Watxb  Ooubsbs  <i  8S*)— DkTEB- 

eiON— Dauaoeb. 

An  approprlator  and  owner  of  all  the  wa- 
ter (tf  a  creek  and  of  springs  which  fed  the 
creek,  who  had  conveyed  it  to  bis  home  ranch 
by  a  main  and  a  branch  pipe  line,  where  it  was 
used  for  irrigation  of  a  garden  and  ordiard,  and 
for  colinary,  domestic,  and  Btocfa-raising  pur^ 
poses,  though  having  no  market  valne  because 
there  were  no  sales  by  reason  of  its  scarcity,  in 
his  action  for  a  wrongful  diversion  was  entitled 
to  pecuniary  damages  measured  upon  a  con- 
sideration or  the  different  uses  to  which  be  had 
applied  it,  not  including  the  value  of  the  pipe 
line,  rendered  uselesi  by  the  diversion,  its  raine 
being  represented  In  the  oihanced  value  of  tfke 
water  by  being  carried  therein  in  a  oontinuous 
flow  from  the  springs  to  the  ranch,  unimpaired 
in  quantity  or  quality. 

[Ed,  Note.— For  other  caaes,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  82;  Dec  Dig.  i 

Appeal  from  District  Court,  Carbon  Coun- 
ty ;  Ferdinand  Erickson,  Judge. 

Action  by  George  C.  Wbltmore  against  the 
Utah  Fuel  Company  and  the  Rio  Orande 
Western  Railway  Company.  Judgment  for 
plaintiff,  and  he  appeals.  Remanded,  with 
directions  to  vacate  the  Judgment,  and  to  re- 
open and  retry  tiie  case  on  the  Issue  of  dam- 
ages. 

A.  R.  Barnes  and  E.  T.  Hlg^ns,  both  of 
Salt  Lake  City,  for  appellant.  Van  Gott,  Al- 
lison &  Rlter,  M.  P.  Braffet,  and  El  A  Wedg- 
wood, all  of  Salt  Lake  City,  for  respondents. 

McCARTT.  G.  J.  Respondents  have  filed 
a  petition  for  a  rehearing.  We  have  given 
the  questions  presented  careful  considera- 
tion, and  are  of  the  opinion  that  the  deci- 
sion heretofore  filed  In  the  cause  on  this  ap- 
peal should  In  some  particulars  be  modified. 
In  view  of  the  fact  that  counsel,  both  for  ap- 
pellant and  respondents,  have  filed  briefs  In 
wMch  they  have  ably  and  elaborately  dis- 
cussed the  questions  presented,  we  have  de- 
cided to  make  the  necessary  changes  In  the 
opinion  without  reopening  the  case  for  oral 
argument  The  cause  will  be  ruled  and  de- 
termined by  this  opinion  only. 

The  complaint  contains  two  causes  of  ac- 
tion. The  case  has  been  tried  twice,  and  this 
is  the  second  appeal  taken  by  the  plaintiff. 
The  first  trial  resulted  in  favor  of  defend- 
ants, and  a  decree  was  entered  dismissing 
plaintiff's  complaint  This  decree  was  ap- 
pealed from,  and  the  decision  of  the  lower 
court  was  affirmed  as  to  the  second  cause  of 
action,  but  was  reversed  and  remanded  as 
to  the  first  cause  of  action.    Wbltmore  t. 
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Fuel  Co.,  26  Utab,  488,  78  Fac.  764.  In  tbe 
opinion  remanding  tbe  cmiue  this  conrt  Bald: 
"Plaintiff  la  entitled  to  recover  from  reapond- 
enta  whatever  damages  tbe  evidence  shows 
he  baa  sustained  whldi  are  tbe  proximate 
and  direct  result  of  the  dlversioo  of  the  wa- 
ters of  the  lower  group  of  springs  above  re- 
ferred to.  It  appears  from  the  record  that 
the  Bonrce  of  supply  of  water  for  Grassy 
Trail  creek  has  been  destroyed,  and  that  it 
would  be  impossible  for  the  defendants  to 
return  the  w&tex  to  plaintiff;  hence  he  ia  en.- 
tltled  to  recover  whatever  tbe  evid^ce  shows 
to  be  tbe  value  thereof."  The  cause  was  re- 
manded to  tbe  district  court,  with  directions 
to  enter  Judgment  in  favOT  of  plaintiff  for 
the  amount  of  damages  be  had  sustained  by 
tbe  diversion  of  the  water.  Proviso  was 
made  in  the  order  for  tbe  reopening  of  tbe 
case,  and  tbe  Introdnction  by  the  parties  of 
further  evidence  on  this  issue  in  the  event 
that  the  lower  conrt  mis  nnable  to  deter* 
mine  the  amount  of  damages  so  sustained  by 
tbe  plaintiff  team  the  evidence  then  before 
it  Pursuant  to  sncb  order,  tbe  cause  was 
reopened  as  to  the  first  cause  of  action,  and 
both  plaintiff  and  defendants  were  permitted 
to  Introduce  additional  testimony.  When  the 
cause  was  called  for  fbe  taking  of  further 
evidence,'  the  plaintiff  was  permitted  to  file 
en  amended  complaint  In  tbe  complaint  as 
amended  plaintiff,  so  far'as  material  here, 
allegea:  fniat  in  tbe  year  1884  he  bad  com- 
pleted tbe  diversion  and  appropriation  of 
all  of  tbe  water  of  Grassy  Trail  creek  in 
Bnnnyside  canyon,  including  all  springs  tribu- 
tary to  said  creek,  and  was  the  owner  thrae- 
of;  that  said  water  appropriated,  and 
need  "for  irrigation^  culinary,  domestic  and 
stock-ndalng  putposes" ;  that  prior  to  1884  be 
bad  acquired  title  to  320  acres  of  land  which 
ilea  along  the  bed  of  the  canyon  through 
wblcb  said  stream  runs ;  that  the  water  so 
diverted  uid  appnqprlated  was  used  by  plain- 
tiff to  irrigate  about  200  acres  of  the  land 
mentioned,  and  for  domestic;  culinary*  and 
stodc-raisiiig  purposes ;  that  In  August,  188Q, 
be  constructed  a  6-lnch  pipe  line  8  miles  in 
length  capable  of  carrying  all  tbe  water  of 
said  creek,  and  that  he  constructed  a  branch 
pipe  line  1,400  feet  in  length  from  tbe  main 
line,  and  thereby  obtained  wnter  from  aprli^ 
that  fed  tbe  original  Grassy  Trail  cre^; 
that  in  the  year  1800  tbe  Utah  Fn^  Com- 
pany began  prospecting  for  coal  upon  land,  to 
which  it  dalmed  title,  adjoining  said  Grassy 
Trail  creek  and  later  opened  extensive  coal 
mines  tiineln  and  established  a  village  at 
Sunnyslde  of  1,500  people  thereon ;  that  said 
village  created  a  large  demand  for  water, 
and  that  said  company  by  running  tunnels 
and  making  excavations  nudemeath  said 
branch  pipe  line  invented  the  water  of  raid 
springs  from  entering  Into  the  pipe  lln^ 
and  forced  tbe  water  to  run  out  of  its  mine 
at  a  level  below  the  pipe  line,  so  that  tbe 
same  could  never  run  therein  or  reach  the 
lands  and  premises  of  plaintiff ;  that  said 


company  also  dog  a  wdl  bighw  np  tbe 
stream  of  Grassy  Trail  creek  so  as  to  ob> 
tain  the  water  of  tbe  springs  irtileb  were 
mnnli^  out  of  the  brandi  pipe  line,  and  de- 
prived the  plaintiff  of  the  use  thereof;  tbat 
by  means  of  the  well  and  the  division  of  tin 
water  of  said  creek  plaintiff  Is  without  wattf 
to  irrigate  his  garden,  his  Inoeme;  and  othw 
vegetables,  or  to  ose  for  cnllnary,  dMnestlc^ 
or  stodE-raUng  purposes;  "that  tbe  country 
adjacent  to  said  landa  and  said  credc  for 
many  miles  Is  extremely  arid,  and  that  thm 
are  no  streams  from  the  mountains  or  any 
source  of  supply  of  water  other  than  said 
Grassy  Trail  creek  within  many  miles  there- 
of, except  Price  river,  which  ia  at  an  rteva- 
tlon  much  less  ttian  tbe  lands  of  tlfis  ^aln^ 
tiff  and  of  said  Qraasy  Trail  credc ;  that  this 
plaintiff  at  the  time  of  aucii  aivroprlation 
was,  and  for  many  years  bad  been,  engaged 
in  stock  ralduK  and  that  he  has  been  so  m- 
gaged  ever  since  said  appropriation,  and  still 
Is;  that  prior  to  18B9  this  plaintiff  had  rang- 
ed his  cattle  In  the  valleys  and  on  the  moun- 
tains within  range  d^wfawffft  from  bis  said 
lands;  •  •  •  that  tbe  said  lands  herein- 
before described  wre  used  as  a  home  ranch 
for  the  conduct  of  iris  said  stock-raising  busi- 
ness ;'*  that  prior  to  tbe  ilate  last  mentioned 
he  had  erected  large  and  expensive  corrals  for 
tbe  preservation  of  bis  stock  and  had  bnilt 
a  dwelling  house  and  hunk  houses  for  the 
accommodation  of  his  employte;  that  the 
value  of  sold  farm  with  tiie  water  rights  ap- 
purtenant tbweto,  together  with  the  enter- 
prises connected  therewith  and  dependent 
thereon,  la  at  least  $200,000;  that  tbe  de- 
fendanta  means  of  the  well  aforesaid  and 
the  other  acts  of  diversion  hereinbefore  men- 
tioned have  destroyed  tbe  water  rights  of 
tile  plaintiff,  rendered  bis  branch  pipe  line 
valueleBs,  and  mined  bis  fanu,  to  his  damage 
in  tbe  sum  of  $20,000;  that  if  said  defend- 
ants are  p^mltted  to  divert  said  waters  and 
to  continue  the  said  Injury,  plaintiff  will  be 
damaged  thereby  to  the  extent  of  $150,000. 

nainUff  prayed  "Judgment  tiiat  the  court 
award  proper  compensation  due  to  him  for 
dlver^n  of  the  vrater  hmtofore  made  or 
that  Shan  be  made  prior  to  the  time  that  a 
decree  in  this  case  shall  enter  Judgment 
therefor  In  Avor  of  the  plaintiff,  -  and  in 
case  it  shall  be  found  that  said  water,  so 
diverted  as  hereinbefore  alleged,  cannot  be 
relumed  to  the  pipe  line  of  this  plaintiff,  and 
that  this  plabitlff  Is  perroanaitly  deprived 
thereof  by  tbe  wrongful  acts  of  the  said  de- 
fendants, or  dtber  of  them,  that  then  and 
in  that  case  the  conrt  award  proper  com- 
pensation to  this  idalntlfl  from  tbe  said  de- 
fendants for  the  wrongs  and  injuries  com> 
plained  and  render  Judgment  agalnA  tbe 
said  defendants;  and  each  of  them,  for  the 
damages  caused  thereby,  aa  hereinbefore  net 
out" 

Defeodauts,  In  their  answer,  admitted  tbe 
constmctlon  tty  plaintiff  of  the  pipe  lines 
mentioned,  admitted  that  th^  and  their 
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piedeoessorB  In  Interest  bad  t^ned  atenslre 
coal  mines  near  Grassy  Trail  creek,  and 
tbat  a  considerable  number  of  personB  (em- 
ployte  of  the  defendants)  live  near  said 
mines,  but  denied  tbat  they  diverted  or  at- 
tampted  to  divert  mtter  from  said  creek  in 
any  way  or  for  any  purpose,  denied  that 
plaintiff's  pipe  line  took  water  from  springs 
that  he  bad  appropriated,  and  denied  all  oth- 
er all^ations  of  the  complaint  upon  which 
plaintiff  relies  for  a  recovery.  For  a  de- 
tailed statement  of  tbe  fa(H»  out  of  which 
tbie  controversy  arose,  we  refer  to  the  for- 
mer opinion  of  this  court  in  the  case,  x^^wt- 
ed  In  26  Utah,  488,  73  Pac.  764. 

Ifncib  evidence  bearing  on  the  amount  vH 
damages  sustained  by  plalntifT ,  because  of 
the  diversion  of  the  water  of  Grassy  Trail 
creek  by  the  defendants  was  introduced  by 
botb  plalntur  and  defendants.  The  court 
fonnd  that  plalntifT  had  been  damaged  in 
the  sum  of  ^,475,  and  rendered  Judgment  in 
bis  favor  for  that  amount.  The  transcripts 
of  the  evidence  taken  at  both  hearings  or 
trials  are  incorporated  in  and  form  a  part 
iA  the  bill  of  exceptions  on  this  appeal. 

Appellant  In  his  assignment  of  errora  as- 
sails fbe  ruling  of  the  court  rejecting  certain 
evidence  offered  by  blm  on  the  question  of 
damages,  and  In  admitting  certain  evidence 
offered  by  defendants  on  tbat  issue;  and 
also  challenges  the  foldings  of  the  court  re- 
garding the  amount  of  damages  suffered. 

The  findings  on  the  question  of  damages, 
M  far  as  material  here,  are  as  follows: 

"(1)  The  defendants  by  the  acts  set  forth 
In  the  original  findings  of  fact  •(referring  to 
the  findings  of  fact  made  by  the  court  on  the 
first  trial)  •  •  •  have  diverted  from  the 
lower  group  of  springs  described  In  the  plead- 
ings bueln  a  quantity  of  water  equivalent 
to  one-tblrd  of  a  cubic  foot  per  second  of 
time;  that  the  said  quantity  of  water  was 
and  Is  capable  of  irrigating  25  acres  of  plain- 
tifTs  land ;  *  *  *  that  the  value  of  said 
water  so  diverted  by  d^endants  la  $1,876. 

"(2)  That  prior  to  the  diversion  of  the  said 
water  by  the  defendants  the  plaintiff  had 
constracted  a  pipe  Une  together  with  laterals 
for  the  purpose  of  conveying  the  said  water 
to  bis  land;  *  •  •  that  by  reason  of  the 
diversion  of  said  water  the  said  pipe  line 
and  laterals  have  been  and  are  rendered  en- 
tirely valueless;  tbat  the  value  of  the  pipe 
Une  and  laterals  was  and  is  fl,600." 

Counsel  for  appellant  earnestly  contend 
that  the  finding  of  fact  wherein  the  court 
holds  tbat  the  qnantily  of  water  diverted 
by  defendants  from  Grassy  Trail  creek  was 
equlvaloit  to  one-third  of  a  cubic  foot  per 
second  of  time  Is  not  only  unsupported  by, 
but  Is  contrary  to,  the  evidence.  The  conten- 
tion made  is  that.the  court,  under  the  evi- 
dence,  should  have  found  that  defendants 
diverted  three-fourths  of  a  second  foot  The 
record  In  this  case  is  voluminous.  The  tes- 
timony alone  covers  over  1,000  ordinary  pages 


of  typewriting.  While  we  shall  make  a  few 
brief  quotations  from  the  testimony  to  clear- 
ly illustrate  the  questions  involved,  we  shall 
not  attempt  to  set  out  the  evidence  either  In 
detail  or  in  condensed  form.  We  do  not 
deem  an  extended  statement  of  the  evidence 
necessary  to  a  clear  understanding  of  the 
question  presented.  Appellant  testiSed,  but 
he  is  the  only  witness  who  so  testified,  that 
the  volume  of  water  diverted  by  respondents 
from  Grassy  Trail  creek  was  from  three- 
fourths  to  one  second  foot  The  evldowe, 
without  confiict,  shows  that  the  carrying  ca- 
pacity of  the  branch  pipe  line  through  which 
the  water  in  question  flowed  to  appellant's 
ranch  b^ore  the  diversion  complained  of 
took  place  was  .343  of  a  second  foot,  which 
is  a  trlfie  only  in  excess  of  one-tblrd  of  a 
second  foot  Independent,  however,  of  tlie 
undisputed  fact  of  the  Umlted  capacity  of  the 
pipe  line,  the  great  w^ht  of  the  evidence 
tends  to  show  that  the  amount  of  water  dl- 
verted  by  xespondenta  did  not  exceed  the 
amount  found  by  the  conrt,  and  much  evl- 
drace  introduced  by  appellant  tends  to  sup- 
*port  the  finding  made  by  the  court  There- 
fore this  finding,  in  so  tar  as  it  relates  to 
the  quantity  or  volume  of  the  water  diverted 
by  respondokts,  must  be  u^eld.  In  arriving 
at  the  amount  of  damages  appellant  la 
titled  to  recover  for  the  water  diverted,  die 
court  first  found— and  there  Is  evidence  to 
support  Oie  finding— tbat  the  water  diverted 
by  rosKmdents  was  capable  (tf  lirigating  25 
acree  of  appellant's  land,  and  then  evldoitly 
adopted  as  the  measure  of  damages  the  dif- 
ference between  the  value  of  25  acres  of  ap< 
pellanfs  land  with  sufltcloit  water  tb  irrigate 
It  and  the  viUne  of  the  land  without  tbe  water. 
And  there  Is  evidence  In  tbe  record  tending  to 
show  tbat  tbe  difference  between  the  value 
of  the  land  with  and  without  water  is  $75 
per  acre.  In  other  words,  damages  awarded 
appellant  for  the  loss  of  water  was  a  sum 
which  the  court  found  to  be  equivalent  to 
the  depredation  In  value  of  25  acres  of  irri- 
gated land  by  having  the  water  taken  perma- 
nently therefrom.  The  court  in  ruling  on  an 
objection  Interposed  by  respondents  to  evi- 
dence offered  for  the  purpose  of  showing  ttie 
value  of  vrater  to  appellant  for  any  and  all 
purposes  announced  tbe  rule  by  which  the 
amount  of  damage  suffered  by  appellant 
should  be  determined  as  follows:  "I  can't 
think  of  any  better  theory  or  any  better 
way  of  determining  the  damage  sustained  by 
plaintiff  here  than  to  find  out  what  that  land 
was  actually  worth  at  tbe  time  when  he  was 
deprived  of  this  water,  and  then  what  it  was 
worth  after  being  deprived  of  that  water." 
The  cause  was  tried  and  determined  upon 
the  theory  thus  announced  by  the  conrt 

The  record  shows  that  appellant  was  en- 
gaged In  the  business  of  raising  cattle  and 
horses,  and  tbat  tbe  farm  or  ranch  in  gues- 
Uon  was  maintained  and  worked  by  bim  in 
connection  with  and  auxiliary  or  subsidiary 
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to  hlB  principal  and  permanent  business  of 
raising  live  stock.  Appellant  ranged  on  an 
average  of  4,000  head  of  cattle  and  from 
400  to  000  borses  upon  the  pnbllc  domain  in 
the  vicinity  of  the  ranch,  and  within  a 
radlDs  of  from  8  to  20  miles  thereof.  He  had 
about  200  acres  of  laud  Inclosed  by  fence. 
Besides  maintaining  an  orchard  and  garden, 
appellant  raised  large  quantltiee  of  hay, 
grain,  and  other  farm  products  on  this  land. 
The  use  made  of  the  ranch  and  the  crops 
raised  thereon  is  well  illustrated  by  appel- 
lant, who  testified  on  that  point  as  follows: 
"I  used  as  the  center  or  home  ranch  for 
conducting  that  business  [stocic  raising]  the 
farm  at  Suimyside  where  this  water  [divert- 
ed by  respondents]  was  applied.  *  *  *  I 
employed  from  six  to  nine  men  on  that  ranch 
and  on  the  other  ranch  [summer  ranch]  talc* 
Ing  care  of  the  cattle.  The  men  working  on 
the  other  ranch  lived  on  the  farm  at  Suuny- 
slde  after  the  cattle  cams  oat  of  the  hiUs 
in  the  faU.  I  also  kept  some  8to<^  around 
the  house  and  premises  on  the  Sonny  side 
ranch.  I  would  winter  there  at  the  ranch  at 
Snnnyslde  *  •  *  cattle  of  all  kinds  and 
a  great  nnmber  of  calvea  and  thin  cows  and 
heifers  and  saddle  horses,  etc  The  entire 
herd  of  mj  stock  ranged  in  that  vicinity 
when  winter  set  In.  The  Durhams,  thorough- 
breds, and  saddle  horses  would  always  come 
when  the  cold  weather  set  in.  The  calves 
and  ttiln  cowa  we  would  gather  and  drive 
in,  and  we  kept  thou  there  daring  the  win- 
ter. We  also  k^  at  the  ranch  from  15  to 
25  work  Iwrsea,  nddle  horses,  and  stallions. 
We  bad  to  ke^  them  np  and  feed  them  at 
the  ranch  all  the  time.  *  *  •  All  the 
produce  of  the  farm  was  used  in  feeding  the 
stock  and  men.  *  *  •  In  the  winter  we 
had  only  the  water  from  Uie  springs  (the 
water  In  question).  We  liad  none  from  the 
canyon." 

Prior  to  the  allied  unlawful  acts  of  re- 
spondents there  was  a  continuous  flow  of 
pure  potable  water  from  the  lower  group 
of  springs  onto  the  ranch.  This  water  was 
used  by  appellant  for  watering  stock,  culi- 
nary, and  other  domestic  purposes,  and  dur- 
ing the  Irrigating  season  of  each  and  every 
year  was  also  used  on  the  ranch  for  Irrigat- 
ing an  orchard,  garden,  and  farm  products 
in  general.  Since  the  diversion  of  the  wa- 
ter by  respoDdents,  appellant,  in  order  to 
supply  his  ranch  with  water  for  watering 
stock,  culinary,  and  other  domestic  purposes, 
has  been  and  is  compelled  to  pump  water 
from  a  well  into  the  main  pipe  line  through 
which  it  Is  carried  to  his  ranch.  When  the 
pump  is  not  running,  he  Is  compelled  to  haul 
water  for  culinary  and  other  domestic  pur- 
poses from  what  Is  known  as  the  Icelander 
spring,  which  is  situated  over  a  bill  and 
about  one-half  mile  from  his  house  and  cor- 
rals. It  will  thus  be  observed  that  the  water 
in  questicm  is  valuable  to  appellant  for  pur- 
poses other  than  Irrigation.  The  court  there- 


fore erred  in  restricting  the  measore  ot  dam- 
ages to  the  value  ot  the  water  for  that  poi^ 
pose  only. 

It  appears  that  the  water  has  no  fixed 
market  valna  Upon  this  point  appellant  tes- 
tified in  part  as  follows:  "I  know  the  con- 
ditions and  demands  for  water  up  there. 
There  have  been  no  sales,  but  there  is  no 
other  water  out  there,  nor  none  come-at-able. 
It  doesn't  have  a  fixed  market  valae  In  that 
canyon."  Counsel  for  appellant  in  th^ 
brief  say:  "This  water  •  •  •  could  not 
possibly  have  bad  a  fixed  market  value.** 
Re^ndents  cwkcede  this  to  be  the  casa  The 
record  also  shows  that  appellant  cannot 
from  any  source  obtain  an  adequate  supply 
of  water  to  replace  the  water  diverted  by 
respondents. 

As  we  have  pointed  oot,  appellant  in  Us 
complaint  specifies  the  different  uses  made 
of  the  water  in  question  on  his  ranch  and 
the  damages  caused  by  Its  diversion  as  fol- 
lows: "And  thereby  the  defendants  have  di- 
verted the  water  of  plaintiff  In  the  creek, 
and  the  said  plaintiff  is  derived  thoeot 
*  *  •  and  said  plaintiff  la  without  water 
to  water  his  garden,  bis  lucerne  and  otbu 
vegetables,  or  to  use  the  same  for  enlinary, 
domestic,  or  stock-raialiig  porposes;  •  •  • 
that  the  defendants  •  •  •  have  destn^- 
ed  the  water  rights  of  said  plaintiff  and 
mined  his  farm.  •  •  •  That  the  nine 
of  Qie  said  farm,  together  wltb  the  enter- 
itises connected  therewith  and  d^mident 
thereon.  Is  9200,000,  •  •  *  and  that  if  the 
defCDdant  is  permitted  to  divert  the  said 
water  and  to  continue  the  said  Injury  the 
plaintiff  will  be  Injored  thereiby  to  the  extent 
of  |160,000.» 

The  evidence,  without  confflct,  shows  that 
the  water  was  In  fact  used  by  appellant  for 
the  purposes  alleged  in  his  oomphilnt  The 
court,  in  determining  the  amount  of  damage 
sustained  by  appellant  because  of  the  diver- 
sion of  water  by  reepondrats,  should  have 
taken  Into  consideration  the  different  uses 
appellant  made  of,  the  water  on  his  ranch. 
This  the  court  did'  not  do,  but,  as  hereinbe- 
fore stated,  the  court  adopted  as  the  measure 
of  damages  the  difference  in  value  of  25 
acres  of  land  with  and  without  water.  In 
tbdr  petition  for  a  rehearing  counsel  for  re- 
spondents with  much  earnestness  contend 
that  the  pipe  line  (now  useless  as  a  conduit 
of  water  because  of  the  diversion)  Is  not  a 
proper  element  of  damages.  While  we,  In 
effect,  held  in  the  first  opinion  announced 
and  filed  on  this  appeal  that  the  pipe  line, 
in  view  of  the  fact  that  it  was  rendered 
useless  as  a  means  of  carrying  water  by  the 
wrougl^ul  acts  of  respuudents,  is  a  proper  ele- 
ment of  damages,  upon  further  reflection  we 
are  forced  to  the  conclusion  that  appellant 
is  not  entitled  to  recover  for  the  pipe  line. 
The  value  of  the  pipe  line  is  r^resented  in 
the  enhanced  value  of  the  water  hy  being 
carried  therein  In  a  continuous  and  n^ln^er- 
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rupted  flow  from  the  springs  to  tbe  rancb 
undiminished  In  qaantitr  and  animpaired  in 

quality. 

Numerous  errors  are  assigned  bj  appel- 
lant relating  to  the  rejection  of  evidence  of- 
fered by  him  on  the  qneatloo  of  damage,  but 
we  do  not  think,  in  view  of  what  we  have 
said,  that  the  questions  presented  by  these 
assignments  will  again  arise;  hence  we  do 
not  deem  It  necessary  to  discuss  them. 

The  cause  Is  remanded,  with  directions  to 
the  trial  court  to  modify  its  finding  of  fact 
No.  1  by  striking  that  portion  of  It  which 
reads  as  follows:  "That  the  value  of  said 
water  la  $1.875"— and  to  set  aside  the  other 
findings  of  fact  made  and  filed  In  the  case; 
and  to  vacate  the  Judgment,  and  to  reopen 
the  case  for  the  taking  of  evidence  on  the 
question  of  damages,  and  to  retry  tbe  case 
on  that  issue  only  in  accordance  with  the 
views  her^  expressed.  Cost  of  this  appeal 
to  be  taxed  against  leqiKnidents. 

FRICK,  J.  I  concur.  I  think  the  appel- 
lant is  entitled  to  recover  the  pecuniary  val- 
ue of  the  water  of  which  respondents  de- 
prived him.  That  value  is  to  be  ascertain- 
ed after  considering  the  uses  to  which  ap- 
pelant applied  the  water,  and  whatever  the 
money  value  of  such  uses  was  is,  I  think,  the 
measure  of  damages.  The  fact,  that  appel- 
lant used  the  water  during  certain  seasons 
of  the  year  for  Irrigation  is  one  element,  the 
/act  that  he  used  it  during  other  seasons  of 
the  year  to  water  hla  live  stock  is  another 
element,  and  the  fact  that  he  also  used  It 
for  other  purposes  Is  still  another  element. 
The  money  value  of  all  these  elements  com- 
bined constitutes  the  amount  appellant 
should  receive.  In  this  case  it  appears  that 
the  Interference  with  appellant's  source  of 
water  supply  was  caused  by  the  respondents 
in  the  pursuit  of  some  lawful  enterprise. 
Under  such  circumstances  neither  punitive 
nor  mere  specalatlTe  damages  should  be  al- 
lowed, but  appellant's  recovery  should  be 
strictly  limited  to  the  actual  loss  or  damage 
he  has  sustained  by  reason  of  being  deprived 
of  the  use  of  the  water.  Of  course.  If  ap- 
pellant can  from  some  other  source  obtain 
the  amount  of  water  of  which  he  was  de- 
prived for  a  sum  less  than  the  value  thereof 
as  aforesaid,  he  should  be  limited  in  his 
recovery  to  the  cost  of  obtaining  the  water 
from  some  other  source.  Again,  if  the  cost 
of  obtaining  the  water  from  some  other 
source  Is  in  excess  of  its  value  when  applied 
to  the  purposes  I  have  mentioned  above,  the 
appellant  should  nevertheless  be  limited  to 
the  value  of  the  water,  and  not  to  the  cost 
of  obtaluing  the  same  from  some  other 
source.  The  primary  object  in  view  should 
be  to  allow  appellant  such  a  sum  as  wlU 
compensate  him  for  hla  loss.  No  mwe;  no 
less. 

STRAUP,  J.  I  concur  In  tbe  Judgment! 
granting  a  new  trial  on  tbe  Issue  of  dam- 1 


ages.  It,  in  ^ect,  is  conceded  that  the  rec- 
ord shows  the  plaintiff  to  be  the  owner  In  and 
to  tbe  use  of  at  least  one-third  of  a  second 
foot  of  water,  or  a  quantity,  as  found,  suf- 
ficient to  irrigate  25  acres  of  land.  The 
plalntiCF  had  appropriated  and  acquired  the 
water,  and  by  means  of  a  pipe  line  bad  con- 
veyed it  from  springs  to  his  land  where  he 
used  it  for  irrigation,  watering  live  stock, 
and  for  culinary  purposes.  The  defendants 
wrongfully  appropriated  and  diverted  the 
waters  at  the  springs,  and  converted  them 
to  their  own  use.  It  is  conceded  that  the 
pipe  line  has  no  value  except  to  carry  the 
water  from  the  springs  to  plalntifTs  land. 
By  the  wrongful  acts  of  the  defendants  the 
water  cannot  be  returned  to  flow  In  the 
pipe  line,  and  hence  the  plaintiff  Is  perma- 
nently deprived  of  the  water,  and  his  pipe 
line  Is  rendered  wholly  valueless.  Now, 
what  is  the  measure  of  damages?  The  trial 
court  held  the  difference  between  the  value 
of  plaintiff's  land  with  and  without  the 
water  found  to  be  $1,876;  and  the  value 
of  the  pipe  line  found  to  be  $1,600.  I,  too> 
think  the  court  too  much  restricted  the  meas- 
ure.  But  I  think  my  Associates  also  too 
much  restrict  It  The  water  here  Is  treat- 
ed  as  peraonal  property  and  the  measure 
of  damages  as  in  an  action  of  conversion, 
not  as  trespass  to  realty.  What,  then,  is 
the  measure?  Tbe  loss  and  injury  sustained 
by  the  plaintiff  as  the  direct  and  proximate 
cause  of  tbe  conversion.  That  ordinarily 
on  convOTston  is  the  market  value  of  the 
property  converted.  Bat  here  it  Is  said  and 
conceded  that  there  was  no  market  value. 
This,  because  of  a  scarcity  of  water  In  the 
vicinity,  no  water  was  bought  and  sold  on 
the  market ;  the  plalntUrs  wat^  b^ng  abont 
all  the  water  there  was  for  some  miles 
around  In  an  arid  and  mountainous  coun- 
try. He  nevertheless  Is  mtltled  to  be  made 
whcde  for  tba  loea  and  Injury  anstatned  by 
blm  directly  attributable  to  the  defendants 
wrongful  acts.  In  ascertalvlng  (Ms  It  is 
proper  to  consldw  the  use  or  uses  1^  plain- 
tiff had  made  of  tbe  water,  but  it  should  not 
be  restricted  alone  to  that  I  think  It  also 
proper  to  condder  whatever  beneficial  use  the 
plaintiff  could  hare  made  of  the  water  and 
every  purpose  for  which  it  could  have  berai 
used,  not  some  mere  speculatiTe  or  conjec- 
tural use  or  purpose,  but  one  of  reasonable 
certainty  and  practicability.  That  is,  the 
plaintiff  should  be  at  liberty  to  show,  it  he 
can,  any  reasonable,  practical,  and  beneflclal 
use  which  naturally  and  ordinarily  could 
have  been  made  of  the  water.  Tbe  water 
was  his,  and  he  had  the  right  to  use  It,  not 
only  for  the  purposes  for  which  he  had 
used  it,  but  also  for  other  beneflclal  pur- 
poses for  which  It  could  have  been  used-  It 
was  Just  as  valuable  and  beneflclal  to  him 
to  use  it  to  supply  the  Inhabitants  of  Snn- 
nyslde  with  water  as  it  was  to  the  defend- 
ants to  take  it  and  use  it  for  that  purpose. 
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So  In  estimating  the  value  of  tbe  water  I 
think  the  plaintiff  should  be  permitted  to 
Bhovr,  not  only  the  uses  which  he  bad  made 
of  the  water,  but  also  the  uses  wliich  natu- 
rally and  ordinarily  oould  hare  been  made 
of  It. 

Now,  as  to  the  pipe  line.  The  wrongful 
acts  of  the  defendants  In  taking  tbe  water 
and  permanently  depriving  the  plaintiff  of  it 
not  only  as  a  natural  and  proximate  cause, 
but  as  an  Inevitable  result,  wholly  destroyed 
tbe  pipe  line  and  rendered  it  useless  and 
valueless.  There  Is  no  doubt  of  that  The 
same  wrongful  acts  of  the  defendants  in 
converting  tbe  water  in  legal  effect  also  con- 
stituted a  conversion  of  the  pipe  line.  Such 
loss  and  Injury  to  the  plalntiCT  is  Just  as  di- 
rect and  proximate  and  Just  as  great  as 
though  tbe  defendants  had  torn  up  tbe  pipe 
line  and  bad  either  used  It  or  had  thrown 
it  away.  I  see  no  reason  why  the  plaintiff 
should  not  be  compensated  for  such  loss  and 
injury  as  measured  by  the  reasonable  value 
of  the  pipe  line  at  the  time  of  the  comer- 
alon. 


HANDLER  v.  STABE3  et  mL 
(SnproDe  Court  of  Oklahoma.  April  IS,  1918.) 

(Byllalnut  tt  tJM  Court.) 
Evidence  ^  441*)— Pabol  E^rzDKMC!B— Writ- 

TEM  ConTSACT. 

Id  an  action  of  covenant,  the  deed  governs, 
and  parol  evidence  is  inadmissible  to  show  that 
at  the  time  of  the  execution  and  delivery  of  tbe 
deed,  containing  a  covenant  against  all  "in- 
cumbrances of  whatsoever  nature,"  the  grantee 
agreed  to  take  the  land  subject  to  an  outstand- 
ing lease,  since  such  evidence  would  vary  tbe 
covenant  and  exclude  from  ^  operation  of  its 
terms  that  which  was  not  so  before. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  «  1719,  1723-1763,  1765-1846, 
2030-2047 ;  Dec.  Dig.  i  441.»3 

Error  from  District  Coorl^  Bxjan.  OonntT'; 
Jas.  R.  Armstrong,  Judge. 

Action  by  Qbarles  W.  Maddler  Against 
Josephine  Starks  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Re- 
versed. 

W.  C.  Franklin  and  P.  J.  Carey,  both  of 
Muskogee,  for  plaintiff  in  error.  Utterback, 
Hayes  &  MacDonald,  of  Durant,  for  defend- 
ants in  error. 

Burner,  J.  on  Jannnry  18,  1909,  dhas. 
W.  Handler,  plaintiff  in  error,  sued  Jose- 
phine Starks,  defendant  in  error,  and  others 
in  the  district  court  of  Bryan  county.  The 
petition  substantially  states  that  on  July 
27,  1908^  defendant  and  her  husband,  for 
value,  made,  executed,  and  delivered  to 
plaintiff  a  warranty  deed  to  a  certain  tract 
of  land  situated  in  said  county,  in  which 
they  covenanted  to  warrant  tbe  title  there- 
to, and  that  the  same  was  "clear  and  dis- 
charged of  and  from  all  former  grants, 


charges,  taxes,  incumbrances  of  whatsoever 
nature."  They  further  alleged  a  breach 
thereof  to  be  that  at  that  time  there  was 
outstanding  upon  said  land  a  lease  by  the 
grantors  to  one  J.  L.  Bull  and  also  an  oil 
and  gas  lease  to  the  Saginaw  Oil  &  Gas 
Company,  both  duly  recorded;  that  there- 
after, pursuant  to  agreement  with  the  Starks 
and  thdr  codefendants,  platntUf  deposited 
with  defendant  the  First  National  Bank  of 
Bennington,  OkL,  $352.60,  the  balance  of 
the  purchase  money  which  plaiAtlff  woold 
owe  defendant  if  tbe  land  bad  been  free 
and  clear  as  warranted;  that  tbe  same  was 
deposited  pursuant  to  agreement  with  said 
bank  to  be  used  in  tbe  extinguishment  of 
said  leases,  but  the  same  had  never  been 
done,  and  that  the  value  of  the  premises, 
which  are  In  possession  of  Hnll  who  holds 
the  same  under  said  lease,  is  of  tbe  reason- 
able rental  value  of  81S0  a  year  for  the  five 
years  of  bis  lease.  Wherefore,  plaintiff  pray- 
ed $600  damages  and  $100  attorney's  fe& 
All  of  the  other  defendants  having  t>een  elim- 
inated from  the  litigation,  for  answer  Jose> 
phlne  Starks  in  effect  pleaded  a  general  de- 
nial, stood  upon  her  deed,  and  prayed  judg- 
ment against  defendant  for  the  $352.50  de- 
posited with  the  bank.  After  r^ly  filed, 
there  was  trial  to  a  jury  and  verdict  and 
judgment  for  defendant,  and  plaintiff  brings 
tbe  case  here.  There  is  no  dispute  as  to  the 
facts.  The  deed  redtes  that  it  was  given  on 
July  27,  1909,  by  defendant  and  her  hus- 
band to  the  plaintiff  for  and  "in  considera- 
tion of  tbe  cum  of  $1  and  other  valuable 
considerations."  and  contains  tbe  general 
covenant  against  Incumbrances,  supra. 

It  is  conceded  that  the  leases  pleaded  were 
outstanding  against  the  property  at  tbe  time 
of  the  execution  and  delivery  of  tbe  deed, 
and  that  the  amount  paid  for  the  land  and 
tendered,  as  stated,  was  $1,000.  To  escape 
liability  defendaut,  over  objection,  was  per- 
mitted to  prove  In  substance  that  at  the  time 
of  tbe  execution  of  tbe  deed  she  stated  to 
plalntlfTs  agent  that  there  was  a  lease  on 
the  land  for  five  years,  and  for  that  reason 
did  not  want  to  sell  it;  and  that,  after  re- 
plying that  he  did  not  know  what  to  do 
about  it,  the  agent  consulted  plaintiff  over 
the  telephone,  and  then  said  be  would  take 
the  land.  "I  says,  'Understand,  with  the 
lease  on  it,'  and  be  says,  'Yes,"*  and  that 
thereupon  she  signed  the  deM. 

It  is  contended  that  whether  or  not  tb6 
court  erred  In  Instructing  the  jury  to  return 
a  verdict  for  defendant  for  $352.50,  with  In- 
terest, tnms  upon  the  question  of  the  ad- 
missibility of  tills  evidence.  On  the  pert  of 
plalQtiff  It  is  urged  that  tiie  same  was  inad- 
missible, because,  he  says,  the  same  varied 
the  terms  of  the  written  warranty,  in  that 
it  tended  to  show  that  he  had  agreed  to  take 
ttie  land  subject  to  said  outstanding  leases, 
as  held  by  the  court  On  the  other  hand, 
while  it  is  admitted  that  parol  evidence  Is 
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not  admissible  to  rary  the  terms  of  the 
covenant  against  Incambrances,  yet  It  Is 
urged  that,  as  the  deed  recites  the  consid- 
eration to  be  "the  sum  of  one  dollar  and 
other  valuable  conslderatloDS,"  this  parol 
evidence  was  admissible  to  show  the  true 
consideration  of  the  deed  and  Involved  no 
contradiction  of  the  deed  which  evidenced 
npon  Its  face  that  the  "other  considerations" 
rested  In  parol.  As  the  covenant  In  the  deed 
against  incumbrances  does  not  except  these 
leases  from  the  operation  of  its  terms,  to 
except  them  by  parol  evidence  would  be  to 
permit  such  evidence  to  contradict  the  terms 
of  the  deed.  In  Bever  v.  North,  107  Ind.  at 
page  546,  ^  N.  E.  at  page  578.  the  court, 
speaking  to  the  rule  that  a  grantor  cannot 
contradict  the  terms  of  his  deed  by  parol, 
said:  *^here  Is,  It  Is  true,  an  exception  to 
this  general  rule,  as  well  established  as  the 
rale  itself,  and  that  exception  Is  that  parol 
evidence  Is  admissible  to  prove  the  true  con- 
sideration of  a  deed,  except,  perhaps,  where 
the  deed  itself  states  the  consideration  fully 
and  speciflcally.  Hays  v.  Peck  [107  Ind.  389, 
8  N.  E.  274] ;  McDill  v.  Qunn,  43  Ind.  315 ; 
Carver  v.  Louttialn,  38  Ind.  530;  Pitman  v. 
Conner,  27  Ind.  337;  Allen  v.  Lee,  1  Ind.  58 
[48  Am.  Dec.  352].  But  the  exception  to  the 
general  rule  does  not  permit  the  Introduction 
of  parol  evidence  to  defeat  the  operation  of 
the  deed  by  rendering  nugatory  the  words  of 
eonveyance  which  It  contains,  and  a  grantor 
cannot,  under  the  guise  of  proving  the  con- 
sideration of  a  deed,  prove  that  it  was  not 
to  operate  as  a  conveyance.  To  allow  this 
to  be  done  would  be  to  render  ineffective  one 
of  the  most  important  parts  of  the  deed;  it 
would,  In  truth,  be  to  permit  the  utter  de- 
struction of  the  deed  as  an  Instrument  of 
conveyance.  This  the  law  will  not  allow. 
The  principle  which  governs  this  case  was 
thus  stated  by  the  court  in  Beach  v.  Pack- 
ard, 10  Vt.  96  [33  Am.  Dec.  185]:  'Parol  evi- 
dence cannot  be  admitted  to  vary,  contra- 
dict, add  to,  or  control  a  deed  or  written  con- 
tract The  deed  of  bargain  and  sale,  be- 
tween these  parties,  had  for  its  object  the 
conveyance  of  certain  land;  and  the  extent 
of  the  land  conveyed,  the  parties  thereto,  the 
estate  conveyed  thereby,  and  the  covenants 
attending  It,  could  not  be  afTected  by  parol 
proof;  and  even  the  part,  wlilch  relates  to 
the  consideration,  or  the  payment  thereof, 
could,  not  be  contradicted  or  varied  by  parol, 
so  as  in  any  way  to  affect  the  purpose  of  the 
deed;  that  Is,  Its  operation  as  a  convey- 
ance.* "  Assuming  the  probative  force  of 
ttie  evidence  offered  to  be  suffldent,  if  admis- 
sible, to  prove  that  the  vendor  accepted  the 
conveyance  subject  to  the  leases,  the  effect 
thereof,  If  admitted  in  evidence,  would  be  no 
other  than  to  prove  that  the  parties  to  the 
deed,  contemporary  thereto,  agreed  in  parol 
thkt  these  Incumbrances  should  be  excepted 
from  the  operation  of  the  covenant.  This  we 
repeat  would  vary  the  terms  of  the  deed, 
and  for  that  reosm  ww  iBadmlssible.  In 
1S1P.-S8 


Johnson  v.  Elmen,  94  Tex.  168,  59  S.  W.  253, 
52  L.  R.  A.  102,  86  Am.  St  Rep.  846,  the 
court  said:  "The  cases  in  which  the  qnes- 
Uon  of  the  adnilssibllity  of  parol  evidence  to 
affect  a  covenant  against  incumbrances  in  a 
deed  conveying  land  arises  may  be  divided 
into  three  classes.  In  many  cases  it  has 
been  songht  to  show  that  one  or  more  In- 
cumbrances were  known  to  the  covenantee, 
and  to  exclude  such  from  the  operation  of 
the  covenant  But  it  Is  held,  certainly .  by 
the  great  weight  of  authority,  that  this  can- 
not be  done.  *  *  *  In  other  cases  it  has 
been  held  that  parol  evidence  cannot  be  ad- 
mitted to  show  merely  that  the  parties  oral- 
ly agreed  that  a  certain  Incumbrance  should 
be  excepted  from  the  operation  ot  the  cove- 
nant To  admit  such  evidence  ia  to  violate 
the  familiar  mile  that  parol  evidence  Is  not 
admissible  to  vary  the  terms  of  a  written 
contract  So  far,  the  courts  are  In  practical 
accord."  2  Devlin  on  Real  Estate,  |  914, 
says:  "It  is  a  well-settled  rule  that  parol 
evidence  is  inadmissible  to  contradict  a  writ- 
ten contract  Accordingly,  where  It  is  In- 
tended by  the  parties  that  a  certain  Incum- 
brance la  to  be  excluded  from  the  general 
operation  of  the  covenant,  such  fact  should 
be  mentioned  in  the  deed.  When  both  par- 
ties are  cognizant  of  Incumbrances  existing 
on  the  land  to  be  conveyed,  this  covenant  is 
frequently  made  and  accepted.  The  grantor 
may  Intend  to  discharge  them  from  the  pur- 
chase money,  or  to  remove  them  at  some 
future  period,  and  the  purchaser  has  a  right 
to  rely  on  the  language  of  the  covenant  In 
some  states  parol  evidence  Is  admissible  to 
show  that  the  plaintiff  at  the  time  ot  the 
execution  of  the  deed  agreed  himself  to  dis- 
charge the  incumbrance.  •  •  •  But 
while  the  rule  is  not  universal,  it  is  gener- 
ally held  that,  aside  from  the  question  of 
fraud  or  mistake,  parol  evidence  is  not  ad- 
missible to  show  that  a  covenant  against 
Incumbrances,  where  no  exception  is  con- 
tained In  the  deed  Itself,  was  not  intended 
by  the  parties  to  apply  to  a  particular  In- 
cumbrance. •  •  • "  Van  Wagner  v.  Van 
Nostrand,  19  Iowa,  422,  was  an  action  by 
the  plaintiff,  the  assignee  of  one  Lawrence, 
against  defendant  on  a  covenant  against  in- 
cumbrances In  a  deed  for  real  estate  made 
by  Van  Nostrand  to  Lawrence.  For  breach 
thereof  It  was  assigned,  in  substance,  that  at 
the  date  of  the  execution  of  the  deed  one 
Wennell  was  In  possession  of  the  premises 
as  a  tenant  under  an  unexpired  lease  from 
defendant,  and  that  he  had  so  remained  some 
months,  during  which  lime  defendant  re- 
ceived and  collected  rent  therefor.  For  fur- 
ther breach  it  was  assigned  that  during  his 
tenancy,  by  agreement  with  defendant,  the 
tenant  built  a  stable  thereon  with  the  right 
to  remove  It ;  that  the  building  was  upon  the 
premises  at  the  date  of  the  execution  of  the 
deed,  and  was  removed  by  him  during  the 
life  of  the  lease.  After  answer  filed  there 
was  trial  to  the  jury  and  Judgment  for  de- 
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fendant  On  review,  after  holding  that  a 
bnach  exlBted  In  tbe  corenant  against  In- 
cambranceB  contained  in  the  deed,  the  court 
said:  "According  to  Uie  wdght  of  authority, 
it  Is  no  leas  a  Iveach  If  It  be  assumed  tltat 
the  plaintiff  or  covenantee  knew  at  the  Ume 
of  the  cwreyance  that  the  stable  was  the 
property  of  the  tenant,  and  that  the  latter 
had  the  right  of  removal.  For  In  an  action 
of  covenant  the  deed  governs;  and  in  such 
an  action,  by  grantee  against  grantor,  the 
latter  cannot,  in  order  to  defeat  the  opera- 
tion of  the  covenant,  establish  by  parol  the 
grantee's  knowledge  of  an  incumbrance  or 
defect  In  the  title,  or  by  parol  Ingraft  upon 
the'  deed  exceptions  and  reservationB  not 
therein  menti<med.  Wlckersham  v.  Orr,  0 
Iowa,  263  [74  Am.  Dec.  348]:  Harlow  v. 
Thomas  (Strong  Case)  15  Pick.  [Mass.]  66, 
1883.  approving  Townsend  v.  Weld,  8  Mass. 
146,  1811:  Mott  V.  Palmer,  1  N.  T.  574.  per 
Broason,  J.;  Collingwood  v.  Irvln,  8  Watts 
[Pa.]  306, 1834;  1  Greenl.  Ev.  275  ;  2  Cox.  & 
H.  notes,  Phil.  Ev.  467;  and  see  other  au- 
thorities  dted,  and  question  discussed  by 
Rawle  on  Gov.  149-154."  In  Edwards  v.  Clark 
et  al.,  83  Mich.  246,  47  N.  W.  112,  10  L.  R.  A. 
659,  the  first  section  of  tbe  syllabus  reads: 
"An  outstanding  lease  Is  a  breach  of  a  cove- 
nant in  a  deed  of  the  property  against  'all  in- 
cumbrances whatever,'  where  no  exception 
of  such  lease  is  stipulated  for  in  the  deed; 
it  cannot  be  shown  hy  parol  that  the  lease 
was  in  fact  regarded  by  tbe  parties  as  no  in- 
cumbrance." In  Grlce  v.  Scarborough,  2  Speers 
(S.  C.)  649,  42  Am.  Dec.  391,  In  the  syllabus 
it  is  said:  "Where  the  grantor  of  a  tract  of 
land  covenants  against  all  incumbrances,  it 
cannot  be  shown  by  parol  that  he  did  not 
warrant  against  a  particular  incumbrance; 
therefore,  a  plea  averring  tbe  plaintlft  had 
notice  of  the  outstanding  lease  was  no  bar 
to  the  action,  and  a  general  demurrer  there- 
to should  have  been  sustained."  And  In  the 
opinion:  "On  the  question  of  the  insufficien- 
cy of  the  defendant's  plea,  I  think  there  can 
be  no  doubt  The  contract  Is  in  writing. 
Parol  evidence  cannot  be  received  to  explain 
that  the  parties  Intended  to  add  or  sub- 
tract anything  from  it.  It  would  be  to  make 
a  new  contract,  where  the  grantee  covenants 
against  all  incumbrances,  to  show  by  parol 
that  he  did  not  warrant  against  a  particular 
incumbrance.  And  that,  I  suppose,  is  tbe 
inference  to  be  drawn  from  the  alleged  no- 
tice. The  very  object  of  the  covenant  may 
have  been  to  compel  the  seller  to  extiugoisb 
the  incumbrance,  that  the  purchaser  might 
have  the  full  possession  and  enjoyment  of 
the  premises.  I  am  therefore  of  the  opinion, 
the  breach  is  well  assigned  in  the  declara- 
tion, that  the  defendant's  plea  is  no  bar, 
and  that  the  demurrer  should  have  been  sus- 
tained." See,  also,  McGehee  v.  Dwyer  Ex*x, 
etc.,  22  Tex.  486;  Blgham  et  aL  Blgham, 
57  Tex.  288;  Townsmd  r.  Weld,  8  Mass.  146; 


Spurr  V.  Andrew,  6  Allen  (Mass.)  420;  Har- 
low V.  Thomas,  16  Pick.  (Maaa.)  06;  Long  t. 
Motor,  6  Ohio  8t  272;  and  Batdieldw  t. 
Sturgla  et  aL,  8  Cosh.  (Maaa.)  201. 

We  are  thertfore  of  the  (WiDion  that,  aa 
the  force  of  the  evldmce  admitted  rendered 
nugatory  the  covenant  against  incumbranoea 
attending  the  conveyance  and  enepted  from 
tiie  operation  of  its  terms  the  leases  out- 
standing against  the  land  at  the  time  of  its 
execution  and  delivery,  the  same  was  Inad- 
missible, and  for  that  reason  the  judgment 
of  the  trial  court  should  be  reversed. 

In  so  bolding  we  are  not  unmindful  of 
those  cases  which  hold  that  parol  evidence 
is  admissible  to  prove,  where  as  here,  the 
same  is  not  fully  stated,  the  true  considera- 
tion of  the  deed,  and,  where  such  evidence 
does  not  contradict  or  vary  the  covenants 
contained  in  the  deed,  that  the  grantee  him- 
self agreed  to  discharge  tbe  incumbrance  as 
part  of  the  consideration  for  the  land  con- 
veyed as  in  Johnson  v.  Elm«a,  supra,  and 
cases  dted.  11  Cyc.  1155.  Of  such  it  la  suffl- 
dent  to  say  that  the  law  there  announced 
has  no  application  to  the  facts  in  this  case, 
for  the  reason  that  here  the  leases  are  in- 
capable of  extinguishment  by  payment,  and. 
besides,  such  evidence  varies  the  covenant, 
and  e-wludes  from  the  operation  of  Its  terms 
ttiat  which  was  not  so  before.  Upon  the 
reformation  of  this  deed  wa  eqveaa  no  t^n- 
lon. 

Reversed.  All  the  Justices  concur,  except 
WILLIAMS,  J.,  not  participating. 

PTEATT  V.  PRUDENTIAL  INS.  00. 
(Supreme  Court  of  Oklahoma.   April  16,  1913.) 

(8vtMm$  by  the  Court.) 

1.  Receivers  (|  29*)— Apponrnmra^OEiB- 

DicnoiT. 

Under  Gomp.  Laws  1900,  I  6772,  the  dis- 
trict judge  at  cbamben  is  vested  with  jurisdic- 
tion to  appoint  a  receiver  in  a  caase  pending  in 
another  county  within  his  dlstricL 

[Ed.  Note.— For  other  caies,  see  Receivers, 
Ont.  Dig.  I!  38-42,  400;  Dec.  Dig.  |  2»;* 
Judges,  Cent.  Dig.  S  126.] 

2.  Receivers  ^  86*)— APPOXNTininv-Noiici 

Where  Ihe  petition  for  the  anpolntment  of 
a  receiver  fails  to  state  facts  sumctent  to  show 
that  the  delay  which  would  result  tn  giving  no- 
tice of  the  application  to  the  adverse  party 
woQld  defeat  petitioner's  rights  or  result  in  in- 
jury to  him,  it  is  error  for  tbe  court  to  appoint 
a  receiver  without  notice. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  ii  54-60;  Dee.  Dig.  f  35.*] 

Error  from  District  Court,  Garvin  County ; 
R.  McMillan,  Judge. 

Action  by  Alvla  F.  Pyeatt,  etc.,  against  the 
Prudential  Insurance  Company.  A  receiver 
was  appointed,  a  motion  to  vacate  such  ap- 
pointment denied,  and  plaintiff  brings  error. 
Reversed,  with  directions. 
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ennle,  Hocker  &  Moore,  of  Parcell,  for 
Dtifr  Id  error.  Wm.  H.  McNeal,  of  Okla- 
la  Cit7,  and  O.  M.  Oakea^  of  Oswego, 
L,  for  defeudaDt  in  error. 

URNEB,  J.  On  February  13,  1»U,  Alvln 
?yeatt,  as  guardian  of  fire  certain  minor 
Iren  named  Caah,  plaintUTs  In  error,  sued 
lie  C.  Estus,  A.  Ia  McDonald,  the  Pm- 
:ial  Life  Insurance  Company  of  Newark, 
J.,  T.  H.  Vaughn,  A.  P.  Caali,  and  tbe 
ling  Investment  Company,  in  the  dls- 
;  court  of  Garrln  county.  The  petition, 
r  alleging  Fyeatt  to  be  tbelr  present,  and 
ndant  A.  P.  Cash,  to  be  th^r  former, 
-dian,  substantially  states  that  on  Jao- 
-  20,  1910,  said  minors  were  each  the 
er  of  an  undivided  one-flfth  interest  in 
ain  lands  (describing  them)  inherited 
1  their  mother  Alice  Cash,  a  duly  enrolled 
en  of  the  Choctaw  Nation  of  three-fourths 
d ;  that  on  said  day  said  Cash  as  guard- 
aforesaid  petitioned  the  county  court  of 
vId  county  for  the  sale  of  all  said  land 
certain  reasons  ther^  set  forth ;  that  on 
ruary  18,  1910,  the  court  entered  a  de- 
as  prayed,  pursuant  to  whidi  said  Cash 
>rtook  to  sell  said  land  to  defendant  A.. 
IcDonald  for  $28,000  cash  and  reported 
sale  to  said  court,  where  the  same  was 
:  conHrmed;  that  thereafter  said  Cash, 
;uant  thereto,  executed  to  said  McDonald 
Is  of  conveyance  thereto  purporting  to 
ey  him  all  the  right,  title,  and  Interest 
lid  minors  therein;  that  on  the  same  day 
McDonald  executed  to  the  defendant 
lie  C.  E^tus  warranty  deeds  purporting 
onvey  to  her  in  fee  simple  all  of  his 

to  said  land,  which  said  deeds  were 
&d  in  escrow  pending  the  payment  to 
Cash,  as  guardian,  said  sum  of  $28,000; 
long  prior  to  the  execution  of  said  deeds 
1  Cash  to  McDonald  and  from  McDonald 
stiia  she  executed  a  mortgage  thereon  to 
defendant  Prudential  Life  Insurance 
pany  for  $15,000,  and,  at  the  same  time, 
her  for  $1,500  to  the  Doming  Investment 
pany,  all  of  which  were  thereafter  duly 
'ded ;  that  said  court  was  without  Jnrls- 
OD  to  order  a  sale  of  said  land  for  cer- 
reasons  therein  set  forth ;  that  the  same 
'  fraudulent  and  void  for  certain  other 
)Tis  stated  and  prayed  that  the  same  be 
eled,  together  with  certain  other  mort- 
B  executed  and  delivered  b^  the  said 
s  to  the  Demlng  Investment  Company 
(lofendant  Vaugbn  as  commission  on  the 

After  service  of  summons,  In  chambers 
3rmaQ  in  Cleveland  county,  on  March  18, 

came  said  Prudential  Insurance  Com- 
and  presented  its  petition  in  said  cause 
,  MoMtllaa,  s  Judge  of  said  court,  and 
made  known  to  the  court  In  substance 
theretofore  on  August  25,  1910,  for  the 
ible  consideration  of  $15,000  paid  by  it 
id  Estus,  she  and  her  husband  made,  ex- 
-d,  and  delivered  to  this  defendant  their 
issory  note  payable  in  five  years  there- 


after to  this  defendant  and  secured  the  same 
by  a  mortgage  on  said  lands ;  that  the  same 
was  duly  filed  for  record  and  thereby  became 
a  first  lien  on  said  land  and  an  equity  there- 
in to  the  extent  of  said  sum ;  that  thereafter 
plaintlflTs  petition  was  filed  alleging  said 
mortgage  to  be  illegal  and  void  and  its  lien 
of  no  force  and  effect  and  praying  that  the 
same  be  canceled;  that  after  receiving  said 
$15,000  said  Jennie  O.  Estus  passed  the 
same  to  the  defendant  A.  L.  McDonald,  who 
deposited  the  same  in  the  First  National 
Bank  of  Maysvllle  to  the  credit  of  defendant 
A.  P.  Cash,  who  was  then  guardian  of  the 
minor  plaintiffs;  that  petitioner  made  said 
payment  in  good  faith  and  claims  to  be  an 
Innocent  purchaser  for  value  to  the  extent  of 
the  Interest  conveyed  by  said  mortgage ;  that 
about  January  1st  said  Cash,  then  guardian, 
purchased  from  the  defendant  T.  H.  Vaughn 
out  of  the  proceeds  of  said  $15,000  two  cer- 
tain promissory  notes  for  $1,919  each  which 
are  now  under  his  control  In  his  personal 
capacity ;  that  atwut  that  time  said  Cash  was 
disdiarged  as  guardian  aforesaid  and  the 
plaintiff  Pyeatt  appointed  his  successor, 
whereupon  said  Cash  paid  over  to  him  about 
$8,000,  a  part  of  said  $15,000,  as  belonging  to 
said  minora,  leaving  In  said  bank  the  sum  of 
$150  only,  and  charges  that  the  difference 
has  been  expended  between  them  and  no  part 
of  said  $15,000  has  been  tendered  back  to 
the  petitioner.  The  petition  further  states 
that,  In  the  event  the  court  should  find  plain- 
tiff entitled  to  recover  and  cancels  said  deedH 
and  mortgages,  petitioner  ^onld  be  entitled 
to  a  return  of  the  $15,000  which.  It  chaises, 
Cash  and  Pyeatt,  guardian,  are  threatening 
to  dissipate,  transfer,  and  place  beyond  the 
Jurisdiction  of  the  court  and  will  do  so  to  Its 
Irreparable  injury ;  and  prays  that  a  receiver 
be  appointed  to  take  charge  of  said  $15,000 
or  its  proceeds  in  the  hands  of  dther  of  Oie 
parties  or  both  of  them. 

This  petition  was  verified  by  the  affidavit 
of  attorney  for  the  petitioner  to  that  Act 
and  that  petitioner  Is  a  nonresident  of  the 
state  and  was  absent  therefrom;  that  he 
knew  the  contents  of  the  petition  and  that 
the  facts  therein  set  forth  were  within  bis 
personal  knowledge  and  true  to  the  best  of 
his  knowledge  and  belief.  The  record  fur- 
ther discloses  that  on  the  same  day  in  acting 
thereupon  without  notice  the  court  found 
the  allegations  of  the  petition  to  be  true  and 
appointed  a  receiver  as  prayed.  On  March 
22,  1911.  after  notice,  said  Pyeatt,  as  guard- 
Ian,  filed  in  said  cause  hla  motion  to  vacate 
the  order  appointing  the  receiver,  which  was 
overruled.  The  order  follows:  "This  cause 
coming  on  to  be  heard  on  the  1st  day  of 
May,  1911,  on  plaintiff's  motion  to  vacate  the 
appointment  of  the  receiver,  the  hearing  mi 
said  motion  having  on  tbe  22ddayof  March, 
1911,  been  continued  from  Norman,  OkL,  to 
this  place  and  for  this  date,  the  court  finds 
that  said  appointment  was  made  without 
notice  of  the  application  having  heok  given 
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the  plaintiff,  and  made  <m  the  face  of  tlie 
application,  wlttaont  further  evldenoe  being 
ottered,  and  the  court  being  now  fully  ad- 
vised in  the  iiremlses  doth  hereby  refuse  to 
vacate  the  appointment  of  the  receiver  made 
at  the  dty  of  Norman,  in  the  county  of 
Cleveland,  In  the  state  pt  Oklahoma,  on  the 
18th  day  of  March,  1011,  and  overrules  said 
motion,  and  reaffirms  his  appointment  made 
at  aald  time."'  Plaintiff  brings  the  cose  berew 
Insisting  oo  the  grounds  set  fortti  In  his 
motion,  he  asfdgna:  "Elnt  The  Judge  of  the 
district  court  erred  in  taking  jurisdiction, 
while  absent  from  the  county  of  Oarvln, 
where  the  action  was  pending,  of  the  ap- 
plication for  appointment  of  a  recdver.  Sec- 
ond. The  judge  of  the  district  court  erred 
in  granting  the  application  for  the  appoint- 
ment of  a  recover,  and  in  making  the  ap- 
pointment of  a  receiver  without  notice  to 
tlie  plaintiff  in  error.  Third.  The  conrt  erred 
in  overruling  motion  ot  plaintiff  in  error  to 
vacate  the  appointment  of  the  receiver,  and 
.  In  refusing  to  vacate  tibe  ordor  of  appointr 
ment" 

[1]  Precisely  stated,  the  first  contoitlon  is 
that.  In  the  absence  of  the  district  judge 
from  Oarvln  county,  the  county  Judge  of  that 
county  alone  had  Jurisdiction  to  appoint  this 
receiver.  Not  so.  Oomp.  Laws  of  OkL  1909 
reads:  "Sec  B772.  A  receiver  may  be  ap- 
pointed by  the  Supr^e  Conrt;  the  district 
court,  or  any  Judge  of  dther,  or  in  the  ab- 
sence of  said  Judges  from  the  county,  by 
the  probate  Judge"— in  certain  cases,  naming 
them.  This  authority  being  conferred  upon 
the  district  Judge,  In  contradistlDCtlon  to  the 
district  court,  means  such  a  Judge  at  cham- 
bers, which  may  be  held  at  any  place  In  his 
district  It  is  evident,  by  insisting,  as  he 
does,  that  'in  the  absence  of  said  Judge  from 
the  county"  means  the  county  where  this  suit 
is  pending  at  the  time  this  receiver  was  ap- 
pointed or  Garvin  county,  plaintiff  Is  In 
error.  This  for  the  reason  Uiat  the  statute 
not  only  falls  so  to  state,  but,  on  the  other 
hand,  means  the  county  where  the  applica- 
tion Is  sought  to  be  made,  situate  within  the 
conQnes  of  district  of  the  Judge  to  whom 
the  same  Is  made.  As  the  county  where  this 
petition  was  presented  and  the  order  made 
was  within  those  confines,  the  Judge  who 
made  it  was  vested  with  Jurisdiction  bo  to 
do.  See  Wenner  v.  Board  of  Education,  etc., 
25  Okl.  615,  106  Fac.  821;  Thompson  et  aL 
V.  Cooksey  et  aL,  25  Okl.  741,  108  Pac.  398; 
Bash  et  al.  v.  Howald,  27  Okl.  462,  112  Pac. 
1125;  Delaware  Co.  ex  rel.  v.  Hogan,  33  Okl. 
791,  127  Pac.  492. 

[2]  But  the  conrt  erred  in  appointing  the 
receiver  without  notice.  While  our  statute 
nowhere  requires  such  notice  to  be  given,  the 
settled  practice  in  chancery  does,  and  its 
omisalon  was  ffttal  to  the  appointment,  which 
should  have  been  set  aside  on  motion. 

Aldersott  on  Recelvess,  S  121  et  se^.  an- 
nounces the  rule  in  the  following.  language: 


'There  is  no  principle  of  the  law  of  receiver- 
ships of  greater  wisdom  and  more  firmly  es> 
tablished  than  that  requiring  notice  to  be 
given  to  the  defendant  of  the  application  for 
the  appointment  of  a  receiver  to  wrest  from 
him  the  possession  of  his  property." 

In  Smith  on  Recdvershlps,  p.  14  et  seq.,  it 
is  said:  "The  court  will  not  appoint  a  re- 
ceiver until  the  defendant,  or  party  in  poe- 
session  of  the  property,  has  been  beard,  or 
bos  bad  an  oroortnnity  to  be  heard  In  re- 
sponse to  tbe  application.  It  is  a  well-ea- 
tabllshed  principle  in  equity  jurisprudence 
that  the  court  will  not  aicojirage  ex  parte 
proceedings,  and  a  departure  from  this  prin- 
ciple requires  a  state  of  facts  showing  the 
greatest  emergencr.**  At  page  10  tbe  author 
lays  down  four  exceptions  to  tbe  rule  re- 
quiring notice  whldi  are  as  fbllows:  "(1) 
Where  the  appointment  of  a  receiver  Is  pray- 
ed for  as  a  measure  of  final  relief;  where 
all  the  parties  are  before  the  court  consent- 
ing to  the  appdntment,  or  at  least  before 
the  court  In  person  or  by  attorney ;  (3)  where 
the  defendants  or  parties  in  interest  have 
absconded,  or  are  beyond  the  Jurisdiction 
the  court,  or  cannot  be  found;  (4)  where 
■there  Is  imminent  danger  of  loss,  or  great 
damage  or  irreparable  injury  or  tbe  graT> 
est  emergency." 

The  Supreme  Court  of  Wisconsin,  in  Dave- 
laar  v.  .Blue  Mound  Inv.  Co.,  110  Wis.  476, 
86  N.  W.  187,  says:  "The  third  ground  of 
complaint  is  that  the  receiver  was  appointed 
without  notice  to  the  corporation,  and  no 
grounds  are  stated  In  the  petition  to  Justify 
such  procedure  without  notice.  The  statute 
does  not  require  notice.  It  permits  procedure 
by  petition  or  actloa  Whichever  plan  is 
adopted,  the  proceeding  is  In  equity,  and  is 
governed  by  the  rules  and  principles  applica- 
ble to  that  branch  of  Jurisprudence.  High, 
Rec  par.  11,  states  the  rule  regarding  no- 
tice as  follows:  'Courts  of  equity  are  ex- 
ceedln^y  averse  to  the  exercise  of  their  ex> 
traordlnary  Jurisdiction  by  the  appointment 
of  receivers  upon  ex  parte  applications,  and 
this  practice  Is  never  tolerated  except  In 
cases  of  the  gravest  emergency,  demanding 
the  interference  of  the  court  to  prevent  Ir- 
reparable Injury.  *  •  •  Even  In  excep- 
tional caoes  of  great  emergency,  where  the 
relief  Is  demanded  (or  the  prevention  of  Ir- 
remediable injury,  the  courts  are  extremely 
averse  to  interference  ex  parte,  and  will  or- 
dinarily entertain  the  application  only  after 
notice  to  the  defendant,  or  after  a  rule  to 
show  cause.'  At  section  112  he  further  states 
that  the  rule  of  requiring  notice  would  seem 
to  be  not  a  matter  of  discretion,  but  an  In- 
flexible one,  which  the  courts  are  not  at  lib- 
erty to  disregard.  At  section  113  he  says: 
'To  warrant  a  court  In  entertaining  an  appli- 
cation for  a  receiver  without  notice,  It  must 
be  clearly  shown  that  the  delay  which  would 
result  from  giving  notice  would  ^eat  the 
rights  of  idalntU^  or  would  result  In  great 
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injury  to  blm.  And  when  tbe  relief  U 
sougbt  upon  an  ex  parte  application,  upon 
tbe  grounds  of  extreme  necessity,  tbe  partlc- 
ular  facts  and  drcumstancea  rendering  sum- 
mary proceedings  necessary  should  be  set 
forth  in  the  application ;  and  a  mere  state- 
ment of  opinion  as  to  such  necessity,  even 
tbeugb  made  under  oatb,  will  not  Justify  a 
departure  from  the  established  rule  requir- 
ing notice  of  tbe  appointment'  See  section 
115.  This  rule  is  so  well  supported  by  au- 
thorities, and  Is  so  much  In  harmony  with 
correct  principles,  that  an  extended  discus- 
sion is  not  necessary.  The  proceeding  is 
drastic.  It  takes  away  from  the  corporation 
all  control  of  its  property,  and  puts  it  in  tbe 
hands  of  a  stranger.  Its  right  to  do  business 
ceases,  and  thereafter  its  affairs  are  to  be 
administered  and  closed  up  under  the  direc- 
tion of  the  court.  Gases  can  well  be  Imagin- 
ed where  great  Interests  might  be  sacriflced 
by  a  proceeding  without  notice.  Unless  the 
emergftncy  is  so  great  and  the  loss  to  the  ap- 
plicant so  imminent  as  to  warrant  procedure 
without  notice  witbln  the  rule  before  stated, 
the  court  ought  always  to  require  notice 
to  be  glren.  No  emergency  existed  In  this 
case,  and  no  reason  is  stated  why  notice 
■hoald  not  hare  been  glren.  It  Is  not  enough 
to  aay  that  the  fb.cts  stated  ebow  that  plaln- 
tUf  wonid  be  entitled  to  sncb  appointment 
upon  notice^  and  that  after  a  review  of  the 
sitnatlon  the  trial  court  has  decided  to  allow 
the  appointment  to  stand.  Upon  tbe  petition 
presented,  tbe  idalntUf  yr&a  not  entitled  to 
the  relief  soogbt  except  upon  notice.  That 
be  failed  to  glre,  and  tbe  order  appointing 
the  receiver  was  Improvldently  made,  and 
shonld  have  been  set  aald&" 

Tbe  same  doctrine  is  reafllrmed  in  Thomp- 
son et  aL  T.  Tower  Manufacturing  Oo.,  87 
Ala.  788,  6  South.  028,  by  tbe  SaBxeaa  Oonrt 
of  Alabama,  In  the  following  language: -"It 
should  be  a  strong  case  of  emeorgency  and 
peril,  well  torttfled  by  affidavits,  to  authorize 
the  appointmttit  of  a  reeetvo-  without  notice 
to  the  other  party.  Hngtaea  v.  Hatchett,  SS 
Ala.  681;  Iron  Works  Go.  v.  Foster,  tH  Ala. 
622." 

Cook  on  Corporations  (4tb  Ed.)  p.  2016* 
says:  "In  regard  to  invcedure  in  appointing 
a  recover,  the  rules  for  the  most  part  are 
very  flexibly  but  It  reqnira  an  extraordi- 
nary case  to  justify  a  oonrt  In  aK>olnting 
a  receiver  without  notice  to  the  corporation 
and  the  opportunity  to  it  to  be  heard." 

See,  also,  EUiott  on  Bailroads,  |  S56;  84 
Cya  117;  Verplantft  v.  Merc.,  etc.,  Co.,  2 
Paige  (N.  T.)  438;  Uorlts  et  al.  v.  MlUer  et 
aL.  S7  Ala.  8S1,  0  Sonth.  209;  Utile  Warrior 
Cool  Go.  V.  Hooper,  106  Ala.  065,  17  South. 
118;  Bank  of  Florence  v.  V.  S.  Mfg.,  eta,  Co., 
101  Ala.  297. 16  South.  110;  Wabash  By.  Co. 
V.  Dykeman,  188  Ind.  66,  S2  N.  B.  823;  Chi- 
cago, etc.,  By.  Co.  V.  Cawm,  188  Ind.  49,  32 
N.  B,  827;  Bnfbier  v.  Malrs  et  aL,  83  W.  Va. 


656,  11  S.  £.  5;  Fredenheim  et  aL  v.  Bohr 
et  aL,  87  Va.  764,  13  S.  E.  193,  266;  Brlstow 
V.  Home  Bldg.  Co.,  91  Va.  18,  20  S.  E.  946, 
947;  Blondhelm  v.  Moore,  11  Md.  365;  Mer- 
rlnm  v.  St  Louis,  etc,  Ry.  Co.,  136  Mo.  145, 
36  S.  W.  635;  Cook  v.  Detroit,  etc,  Ky.  Co., 
45  Mich.  453,  8  N.  W.  74 ;  Turnbull  v.  Pren- 
tice Lmr.  Co.,  55  Mich.  387,  21  N.  W.  378"; 
Barry  v.  Bridges,  22  Mich.  201;  Arnold  v. 
Bright  et  aL,  41  Mich.  207,  2  N.  W.  16;  Howe 
V,  Jones,  71  Iowa,  92,  32  N.  W.  187;  VThlt- 
ney  v.  Hanover  Nat  Bk.,  71  Miss.  1009,  15 
South.  33,  23  L.  R.  A.  531;  ClCTeland,  etc. 
Ry.  Co.  V.  Jewett,  37  Ohio  St  649;  Webb  v. 
Allen,  15  Tex.  Civ.  App.  605,  40  S.  W.  342; 
State  ex  rel.  Thornton  v.  Second  Judicial 
Dlst.  Ct,  20  Mont.  284,  50  Pac.  854 ;  Grandln 
V.  La  Barr,  2  N.  D.  206,  50  N.  W.  161;  North 
American  Land,  etc,  Co.  v.  Watklns,  109 
Fed.  106,  48  C.  C.  A.  254 ;  Larsen  v.  Winder, 
14  Wash.  109,  44  Pac  123,  63  Am.  St  Rep. 
864;  and  Mestler  et  al.  v.  Chevallier,  etc, 
Co.,  51  La.  Ann.  142,  24  South.  799. 

Aa  the  petition  does  not  undertake  to  state 
facts  sufficient  to  show,  nor  does  it  charge, 
that  the  delay  which  would  result  from  giv- 
ing notice  would  defeat  the  rights  of  peti- 
tioner or  result  in  Injury  to  him,  the  court 
erred  in  appointing  the  rec^vw  without  no- 
tice and  in  refusing  to  vacate  the  appc^t- 
ment  on  motion. 

Reversed,  with  directions  so  to  dou  All  the 
Justices  concur. 


LODWICK  LUMBER  CO.  et  aL  v.  E  A 
BUTT  LUMBER  OO. 
(Supreme  Coart  of  Oklahoma.   April  15,  1913.) 

1.  Salbs  (i  79*)— Placb  of  Dk,ivi»t. 

Id  tbe  absence  of  any  contrary  prorisioQ 
In  a  contract  of  Bale,  the  place  of  delivery  is 
the  place  where  the  goods  are  located  when 
sold,  and  that,  too,  wEetber  they  are  aetoally 
or  only  potentially  there. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Die.  SI  214-216 ;  Dec  Dig.  {  79.*] 

2.  Sales  (S  345*)— AonoK  roa  Pazcn— Evz- 

DENCK  OF  DBUVEBT. 

Where  property  li  to  be  delivered  at  the 
place  where  it  is  located  at  tbe  time  It  is  told, 
the  seller,  before  he  can  recover  his  pay,  n 
bound  to  prove  delivery  at  that  place. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  §§  956-961 ;  Dec.  Dig.  S  345.*1 

3.  Sales  (S  79*)— Contbact— Place  of  Db- 

UVEBT. 

Plaintiff,  a  lumber  company  with  its  mills 
at  A.,  contracted  to  sell  and  deliver  to  defend- 
ants, a  lumber  company  with  its  yards  at  W.,  a 
car  of  lumber.  Heid,  the  contract  beinjc  silent 
□pon  the  subject,  that  the  place  of  deUvery  is 
upon  the  ear  at  A. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  214-^16:  Dec  Dig.  S  79.*] 

4.  Sales  (|  79*)— Conteact— Pebfobmance. 

Where  defendant,  a  lumber  company  with 
its  yards  at  W.,  ordered  of  plaintiff,  a  lumber 
company  with  Its  mills  at  A^  a  car  of  lumber 
to  be  delivered  at  that  place,  JMd,  that  defend- 
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ADt  wu  not  boond  to  accept  d«lir«iT  of  the 
nmber  from  uiotlier  Inmlw  company  at  anothr 
er  place.  « 

[Bd.  Note^For  othw  caae&  we  Saluh  Cent 
Dig.  ii  214-216;  Dec.  Dirl  79*] 

WlUiamB,  J.,  disseDting. 

Error  from  District  Court,  Oarrln  County ; 
R.  HcMUlan,  Judge. 

Action  by  the  Iiodwlck  l4imber  Company 
and  the  Atlanta  Lumber  Company  against 
the  E.  A.  Butt  Lumber  Company,  couiixMied  of 
E,  A.  Butt  and  I.  A.  Lewis.  Judgment  for  de- 
recdant,  and  plalntiflTs  bring  error.  Affirmed. 

>  BUnton  &  AodrewB,  of  Paula  Yalleir,  for 
plaintiffs  In  error.  Qeo.  I.  Jordan  and  J.  B. 
Thompson,  both  of  Pauls  Valley,  for  defend- 
ant In  error. 

TUBNEB,  J.  On  March  2, 1908,  in  the  dis- 
trict court  of  Garvin  county,  the  Lodwlck 
Lumber  Company^  a  corpcnation,  sued  B.  A. 
Butt  and  I.  A.  Lewis,  portoers  aa  B.  A.  Butt 
Lumbar  Company,  for  a  mm  certain,  the 
agreed  price  of  a  car  of  lumber  which  de- 
fendants had  refused  to  accept  Later,  by 
leave  of  court,  it  filed  a  second  amended  pe* 
titlon.  In  wblch  Atlanta  Lumber  Company 
Joined  as  a  party  plaintiff.  Said  petition 
substantially  states:  That  plaintiffs  are 
corporations  engaged  in  the  manufacture  and 
sale  of  lumber  at  certain  points  In  Texas. 
That  defendants  are  engaged  In  the  sale  of 
lumber  In  Wynnewood  and  Paoll,  in  Oarrin 
county,  Okl.  That  while  so  engaged  defend- 
ants sent  plaintiff  Atlanta  Lumber  Company 
this  telegram:  "Wynnewood,  I.  T.  10—28— 
07.  Atlanta  Lbr.  Co.,  Atlanta  Tex.  Quote 
car  12  inch  Na  S  boards  27  rat^  B.  A.  Butt 
Lbr.  Oo."  To  which  Atlanta  Lumber  Com- 
pany answered  by  telegram :  **Oct.  2&, 
1907.  To.  E.  A,  Butt  Lbr.  Co.,  Wynnewood, 
I.  T.  14,60  20  cent  rate  12  inch  No.  8.  At- 
lanta Lbr.  Co."  And  to  which  E.  A.  Butt 
Lumber  Company  replied:  "Wynnewood,  I. 
T.  10—80—07.  Atlanta  Lbr.  Co.,  Atlanta, 
Tex,  Ship  car  No.  8  boards  to  Paoll.  Bush. 
B.  A.  Butt  Lbr.  Co."  That  by  the  words  In 
the  telegram,  supra,  wblch  read,  "14JS0  20  cent 
rate,"  it  was  Intended  by  the  parties  In 
Interest  that  the  lumber  would  be  billed  to 
defendants  at  the  Inrolce  price  of  $14.&0  per 
thousand,  and  that  In  settlement  therefor 
defendants  might  deduct  from  said  price  20 
cents  per  hundredweight  for  all  the  lumber 
contained  in  the  ear.  That  the  freight  rates 
upon  a  car  load  shipment  of  lumber  from  At- 
lanta and  Lodwlck  to  Paoll  were,  at  that 
time,  and  are  the  same.  That  purauaut  to 
said  contract  the  next  day  the  Atlanta  Lum- 
ber Company,  at  Atlanta,  Tex.,  directed  the 
Lodwick  Lumber  Company,  at  Lodwlck,  Tex., 
to  ship  to  defendants  the  car  of  lumber  so 
ordered.  That  acting  thereon  said  company 
prepared  the  same  for  shipment  and  loaded 
it  on  board  car  at  Lodwick  and  delivered  it 
to  the  Texas  Southern  Ballroad  Company 


for  transportation  to  defendants  at  Paoll, 
then  Indian  Territory,  as  so  directed,  and 
also  sent  invoice  and  bill  of  lading.  That 
said  lumber  was  of  the  value  of  $376.64, 
for  which,  under  the  terms  of  the  contract, 
plaintiffs  are  entitled  to  recover  $220.04. 
And  it  prayed  Judgment  for  that  amount. 

For  answer,  after  general  denial,  defend- 
ants, in  effect,  admitted  the  contract  with 
Atlanta  Lumber  Company  to  be  as  alleged, 
and  charged  that,  without  its  knowledge  or 
consent,  the  Atlanta  Lumber  Company  had 
turned  over  the  order  for  the  lumber  to  the 
LodwldE  Lumber  Company,  Its  coplaintlff; 
that  It  had  never  at  any  time  had  a  contract 
therefor  with  that  company,  and  did  not 
know  that  said  order  had  been  tamed  over 
to  the  Lodwick  Lumber  Gtnnpany  prior  to 
its  telegram  to  Atlanta  Lumber  Company 
canceling  the  order;  that  immediately  upon 
receipt  (tf  the  bill  of  lading  therefor  dtfend- 
ants  returned  the  same  to  Lodwick  Lumber 
Commny  and  refqsed,  and  still  rtfuse,  to 
accept  the  lumber,  on  the  ground  that  no 
contract  existed  between  it  and  the  Lodwi<^ 
Company  wltti  ref^wnoe  thereto,  and  asks 
to  be  discharged,  et&  After  reply  filed,  in 
^Eect  a  g«um  denial,  tliere  was  trial  to 
a  Jnry  and,  at  tlie  close  of  plaintiff's  testi- 
mony, a  d«auRer  to  the  evldrace,  which  was 
sustained,  and  Judgment  fOr  defraidant  ren- 
dered and  entered  upon  a  directed  verdict, 
and  plalntUDB  bring  tiie  cose  here,  assigning 
that  the  court  erred  In  sustaining  the  de- 
murrer. 

There'  Is  no  ccmflict  In  the  tertimony.  To 
maintain  the  issues  on  the  part  of  plalntiflb, 
the  Atlanta  lumber  Company,  after  introduc- 
ing in  evidwce  the  three  telegrams  set  forth 
in  the  petition  as  constituting  Qie  contract, 
proved:  That  on  the  day  of  the  sending  of 
Its  answer  quoting  the  price  of  the  lumbar, 
and  before  receiving  defendants'  telegram, 
supra,  In  reply  thereto,  It  wrote  to  defendants 
at  Wynnewood  thus:  "We  are  to-day  in  re- 
ceipt of  your  telegram  as  follows:  "Quote 
car  twelve  indi  boards,  twraty  cent  rate.* 
We  have  quoted  you  as  follows:  'Fourteen 
fifty  twoity  cent  rate  No.  thre&  •  •  • ' " 
That  In  reply  to  said  tel^^am,  and  evidently 
before  receiving  said  letter,  defendants  wired: 
"Ship  car  No.  8  boards  to  PaolL  Bush"— as 
stated,  and  on  the  next  day  wrote  the  Atlan- 
ta Lumber  Company  thus:  "We  wired  you  to 
ship  1x12  Na  8  boards  to  us  at  Paoll,  I.  T., 
as  per  price  made  In  message.  We  are  want- 
ing an  especial  quick  shipment  on  this  car 
and  will  appreciate  it  If  you  will  get  It  out 
quick."  That  on  the  same  day  the  Atlanta 
Lumber  Company  wrote  the  Lodwlck  Lumber 
Company:  "We  are  herewith  inclosing  you 
telegram  ordering  car  of  No.  3  boards  for  E. 
A.  Butt  Lbr.  Co.,  Paoll,  I.  T.  Our  quotation 
was  $14.50  on  20c.  rate,  being  $16.25  on  27c. 
rate,  which  rate  applies.  You  will  Invoice 
direct  to  B.  A.  Butt  Lbr.  Co.  at  Wynnewood, 
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aod  credit  as  with  yS-Oa  •  •  •  (Have 
written  them  you  held  the  order,  and  yoa 
would  handle  direct  to  tbem  as  qidck  as  car 
could  be  had.)"  Whereupon  that  company 
proceeded  to  load  the  car,  and  while  so  dolus 
the  Atlanta  Company  reoeived  from  defend- 
ants a  letter,  dated  November  4,  1907,  which 
read,  "Please  canc^  our  order  for  Na  3 
boards  as  we  want  a  quick  sbipmeut  and  we 
asked  for  a  price  deUrered  on  27c;  rate  and 
suppose  message  was  copied  wrong  to  you," 
and  at  once  tel^boned  the  Lodwlck  Com- 
pany, 45  miles  away,  to  cancel  the  order, 
but  which  was  not  done,  for  the  reason  that 
by  that  time  the  car  was  loaded;  whereupon, 
and  upon  b^g  so  Informed,  the  Atlanta 
Company  wired  defendants,  "Number  three 
boards  loaded  car  tw^ty  one  six  fifty  seven 
can't  cancel,"  and  on  tiie  same  day  wrote 
them:  "We  have  yours  of  November  4th, 
requesting  us  to  cancel  your  order  for  car  of 
12  foot  boards.  We  Immediately  'phoned  the 
mill,  and  they  advised  us  this  order  had  al- 
ready been  loaded  in  car  K.  C.  S.  No.  21667. 
Therefore,  we  wired  you  giving  car  number, 
and  advised  we  could  not  cancel,  which  we 
now  beg  to  confirm.  They  will  forward  In- 
voice &  B — L  promptly."  The  same  day 
defendants  wrote  the  Atlanta  Company: 
"Yoni  message  reed.  We  had  reordered  car 
No.  8  boards  but  have  asked  the  mill  to  can- 
cel and  If  not  8hlp];)ed  they  of  course  will  do 
80,  but  we  will  only  accept  this  car  delivered 
on  27c.  rate  at  $14.60  the  price  yon  quoted. 
As  we  asked  prices  by  wire  of  several  mills 
and  all  of  them  yours  included  delivered  on 
a  27c.  rate."  The  next  day  that  company 
answered  defendants  thus:  "We  have  yours 
of  the  6th  regarding  car  of  Na  3  boards,  and 
will  state  that  w«  Quoted  you  in  oar  telegram 
on  a  20c,  basis  and  following  it  np  by  our 
letter.  We  also  affirmed  It  on  20c.  basis  and 
not  $14.60  on  27c  rate.  We  refer  yon  to 
our  letter  and  telegram  of  QcMter  29thf  quot- 
ing yon  price.  We  mailed  this  order  direct 
to  tlw  LodwU^  Lbr.  Co.,  on  the  same  basis, 
and  they  'phoned  ns  yesterday,  at  the  time  we 
suit  yott  telegram  giving  car  numbw,  that 
this  car  was  loaded,  and  Is  no  doubt  now 
well  on  its  way  towards  destination.  We 
also  wrote  you  on  the  31st  nit  that  we  bad 
placed  this  car  with  the  Lodwlck  Lbr.  Co., 
Lodwlck,  Texas,  and  If  yon  bad  occasion  to 
refer  to  the  order  to  write  these  people.  We 
are  sorry  that  we  were  unable  to  cancel  the 
order,  but  as  stated  above."  CThere  Is  a 
total  lafdc  of  othee  evideace  as  to  the  exlat- 
oice  or  contents  of  said  letter  of  the  Slst 
nit) 

Wben'defendanta  refused  to  accept  and  pay 
for  the  lumber,  this  suit  was  brought 
When,  on  October  28,  1007,  defendants  wired 
the  Atlanta  Lumber  Company,  "Quote  car  12 
Inch  No.  8  boards  27  rate,"  the  Atlanta  Com- 
pany should  have  wired  back  a  quotation  as 
requested,  or  not  at  all.  Instead  of  so  doing 
It  wired,  "n*JSO  SO  cent  rate  12  Inch  No.  3," 


and  followed  it  up  that  same  day  with  a  let- 
ter reciting  the  message.  As  the  20-cent  rate 
thus  ofTered  was  f  1.75  higher  to  defendants 
on  the  1.000  feet  than  the  27-cent  rate 'in- 
quired about,  defendants  need  not  bave  made 
the  order;  but  when,  before  receiving  the 
letter,  they  did  by  sending  a  reply  to  said 
message,  which  read:  "Ship  car  No.  8  boards 
to  Paoli.  Bush"— the  minds  of  those  parties 
met  In  the  contract  of  sale  set  forth  in  the 
petition  as  evidenced  by  the  three  telegrams. 
As  there  is  neither  auction  nor  proof  that 
the  Atlanta  Lumber  Company,  in  making 
this  contract,  was  acting  for  the  Lodwldc 
Lumber  Company  as  Its  undisclosed  princi- 
pal, or  that  the  contract  when  made  was  as- 
signed by  It  to  the  latter  company,  the  court 
did  right  to  sustain  a  demurrer  to  the  evi- 
dence, so  far  as  the  latter  company  is  con- 
cerned. This  for  the  reason  that  no  privity 
is  shown  to  exist  between  that  plaintiff  and 
defmdants.  Nor  can  the  Atlanta  Lumber 
Company  recover  on  the  contract  alleged, 
for  the  reason  that  before  it  can  recover  It 
must  plead  and  prove  a  delivery  of  the  prop- 
erty at  the  place  where  the  lumber  was  sold, 
which  was  Atlanta,  on  the  Texas  Pacific 
Ballway,  and  not  Lodwlck,  on  the  Texas 
Southern.  24  Am.  &  Eng.  Ea.  Law,  1068. 
This  was  a  condition  precedent  to  its  right 
of  recovery,  and  was,  In  eftect,  the  holding 
of  the  court  when  he  sustained  a  demurrer 
to  the  evidence. 

[1]  In  Drumm-FIato  Comm.  Co.  r.  B.  C. 
Edmlsson,  17  Okl.  844,  87  Pac  811.  the 
court,  in  the  syllabus,  said:  "Where  a  con- 
tract for  the  sale  of  personal  property  Is 
silent  as  to  the  place  of  delivery,  the  law 
will  presume  that  the  property  is  to  be  deliv- 
ered at  the  point  where  it  is  located  at  the 
time  the  contract  is  entered  into." 

In  Salmon  v.  Helena  Box  Co.,  147  Fed. 
408.  77  O.  a  A.  686,  Adams,  Circuit  Judge, 
said:  "In  the  absence  of  any  contrary  pro- 
vision found  In  the  contract  for  dtiivery,  the 
general  rule  fixing  tbe  place  of  delivery  at 
the  place  where  tbe  goods  are  located  when 
sold,  must  prevail"— <dtlng  Benjamin  on 
Sales,  I  682;  Hatch  t.  Oil  Co,  100  U.  8.  124, 
181,  26  L.  Bd.  654.  The  same  Is  trne  where 
tbe  place  of  delivery  Is  prescribed  in  the 
contract 

[1]  In  Hatdi  t.  OU  Co.,  supra,  afta  an- 
nouncing the  doctrine*  snpra,  the  conrt  said: 
"Decided  cases  to  tbat  effect  are  numerous; 
but  tbe  rule  is  universal  Qiat  if  a  lOace  of 
delivery  is  prescribed  as  a  part  of  the  con- 
tract the  vendee  Is  not  bound  to  accept  a  ten- 
der of  the  goods  made  in  any  other  place,  nor 
is  the  vendor  obliged  to  make  a  t^der  else- 
where. Story,  Sales  (4th  Ed.)  f  308.  Where, 
by  the  terms  of  the  contract,  the  article  Is 
to  be  delivered  at  a  particular  place,  the 
seller,  before  he  can  recover  his  pay,  Is  bound 
to  prove  the  delivery  at  that  place.  Savage 
Manxit.  CO.  V.  Armstrong,  19  Me.  147." 

Itl  ^d  80,  whether  the  place  of  delivery 
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Is  prescribed  ta  the  contract  or  not,  we  bold 
thftt  when  defendant  wired  back  quotations 
which  were  accepted  by  defendants  by  wire, 
thus:  '^Atlanta  Lbr.  Co.,  Atlanta,  Texas. 
Ship  Car  No.  S  boards  to  PaoU.  Bush" — 
the  contract  thus  closed  required  the  Atlanta ' 
Lumber  Company  to  ship  the  lumber  from 
Its  mills  at  that  plac^  as  the  [dace  of  dellT- 
ery,  to  defendants  upon  the  car. 

Salmon  t.  Helena  Box  Co.,  supra,  was  a 
suit  at  law  by  the  Helena  Box  Gonqnny 
against  Salmon  &  Co.  to  recover  damages 
for  the  breach  of  an  executory  contract  for 
the  sale  of  lumber,  and  to  recover  a  balance 
for  lumber  sold  and  deliver^  There  was 
no  dispute  as  to  the  terma  ot  the  contract, 
which  was  tu  the  shape  of  a  l^ter  address- 
ed to  the  box  cmnpany  operating  two  mills 
at  or  near  Helena,  Ark.  It  read:  "Ton  may 
enter  our  order  for  the  foUowb^  Cottonwood 
Inmbw:  [Here  follow*  a  description  of 
4,000,000  feet  of  different  grades  and  sizes 
of  common  commercial  lumber  and  the  agreed 
price  for  each  kind.]  All  of  the  above  on  the 
Helena,  Ark.,  rate  of  freight  [Here  follows 
a  description  of  1,000,000  feet  more  of  such 
lumber,  and  Its  price.]  To  be  delivered  on 
Cincinnati,  Ohio,  freight  rate.  •  •  •  We 
can  start  shipping  on  the  above  at  once,  and 
understand  that  you  will  be  In  a  position  to 
ship  us  from  40  to  50  cars  per  month,  In 
accordance  with  shipping  directions.  Ship- 
ments to  be  made  In  accordance  with  in- 
structions, as  given  by  us  from  time  to  time. 
[Signed]  Hamilton  H.  Salmon  &  Co.  Accept- 
ed: Helena  Box  Con^Miny,  by  H.  W.  Mosby, 
Secretary."  The  question  at  Issue  was. 
Which  party  had  breached  the  contract?  and 
the  court  Instructed  in  the  alternative  on  the 
measure  of.  damages.  Among  other  things, 
in  passing  upon  the  Instrnctlons  involving 
that  question,  the  court  held  In  effect  that, 
as  no  contrary  provision  was  found  In  the 
contract,  Helena  was  the  place  of  delivery; 
that  being  the  place  where  the  lumber  was 
located  when  sold.  And  this  Is  the  rule, 
whether  the  nrUeles  sold  are  actually  or  only 
potentially  there. 

[4]  Janney  et  al.  v.  Sleeper,  30  Hinn.  473, 
16  N.  W.  365,  was  an  action  to  recover  the 
price  of  glass  alleged  to  have  been  sold  and  de- 
livered to  the  defendant  in  Mlnneapolia  The 
defense  was  that  the  sale  required  delivery 
at  Bralnerd,  and  that' the  plaintiffs  had  fail- 
ed to  make  delivery  at  that  place.  It  ap- 
peared upon  the  trial  that  plaintiffs  had 
shipped  the  glass  to  defendants  by  rail,  and 
that  it  had  been  broken  from  MinneapcUis  to 
Brafnerd.  There  was  verdict  for  plaintiff, 
and  defendant  appealed.  After  declaring  Oie 
burden  of  proof  to.be  upon  the  defendant  to 
show  that  by  the  terms  of  the  contract  the 
glass  was  to  be  delivered  to  him  at  Bralnerd, 
and  not  in  the  car  at  Minneapolis,  as  under- 
stood by  the  plaintiffs,  the  court  said:  '^f 
no  place  be  designated  1^  the  contract,  the 
general  rule  la  tbat  the  articles  sold  are  to 


be  delivered  where  they  are  at  the  time  of 
the  sale.  The  store  of  the  merchant,  the 
shop  of  the  manutoctnrer,  and  the  farm  of 
the  farmer,  at  which  the  commodities  sold 
are  depc»ited  or  kept,  must  be  the  place  of 
delivery,  when  the  contract  Is  silent  upon  the 
subject;  at  least,  when  there  are  no  drcnm- 
stances  showing  that  a  different  ^ce  was  In- 
tended. Tills  Is  a  role  of  construction  pred- 
icated upon  the  presumed  uDderstandlng 
of  the  parties  whoi  making  the  contract. 
Benjamin  on  fSales,  H  1018,  1022;  2  Ghlt- 
tj  on  Cbnt  1301,  1202  ;  2  Kent,  605;  Mid- 
dlesex Oow  V.  Osgood,  4  Gray  [Mass.]  447; 
Smith  r.  GlUett,  60  UL  290;  Hamilton 
T.  Calhoun,  2  Watts  [Pa.]  139;  LobdeU  v. 
Hopkins,  6  Cow.  [N.  T.]  616;  Bice  T.  CSiuro- 
hlU,  2  Denlo  [N.  Y.]  146;  WUmouth  v.  Pat 
ton,  2  Bibb  (Ey*)  280;  Souaely  v.  Bums,  10 
Bush  (Ky.)  37.  This  rule  Is  not  changed  by 
ttie  Acct  that  plalntUb  did  not  have  the 
goods  on  hand  at  their  place  of  business  at 
the  time  of  the  sale,  but  had  to  procure  thm 
elsewhere  in  order  to  fulfill  their  contract 
Potentially  and  prospectively  the  goods  were 
as  If  thai  situate  In  their  store  at  Minneapo- 
lis. Hence,  In  the  absence  of  any  evidence 
as  to  the  place  of  delivery,  it  would  be  pre- 
somed  to  be  at  Minneapolis.  To  overcome 
this  presumption,  some  evidence  would  be  re- 
quired tending  to  show  that  some  other 
place  was  agreed  upon.  This  was,  in  effect, 
all  that  the  language  of  the  court  Implied 
when  he  Instructed  the  Jury  that  the  burden 
of  proof  was  upon  defendant  to  show  tbat 
the  goods  were  to  be  delivered  at  Bralnerd, 
and  not  Minneapolis."  The  reason  for  this 
Is  apparent;  for  title  will  pass  to  the  pur^ 
chaser  if  the  property  is  delivered  at  the 
place  designated  in  the  contract  thereby  en- 
abling him  to  sue  In  damages  for  loss  or  Injury 
thereto  growing  out  of  the  negligence  of  the 
carrier.  If  attempted  to  be  delivered  else- 
where, tltie  to  him  will  not  pass,  and  such 
right  of  action  would  be  In  the  seller.  Be- 
sides, delivery  at  the  place  designated  in  the 
contract  would  vest  in  the  buyer  an  Insurable 
interest;  otherwise  not  Hence  the  buyer 
has  a  right  with  or  witliont  assigning  a  rea- 
son therefor,  to  insist  upon  this  condition 
precedent  to  a  right  of  recovery,  as  here;  and 
without  pleading  and  proving  it  defendant 
cannot  recover. 

In  Filley  v.  Pope  et  al.,  116  U.  8.  213,  0 
Sup.  Ct  19,  29  li.  ICd.  S72,  two  citizens  of 
New  Tork,  partners  as  Ttiomaa  J.  Pope  & 
Bros.,  sued  Filley,  a  citizen  of  Missouri,  In 
damages  upon  a  written  contract  of  sal^ 
whereby  they  sold  him  600  tons  of  pig  iron 
at  so  much  per  ton  upon  delivery  of  the  iron 
to  him  in  bond  at  New  Orleans,  Iron  to  be 
shipped  from  Glasgow,  Sootiand;  delivery 
and  sale  to  be  subject  to  ocean  risks.  The 
note  and  monorandnm  of  sale  was  4^ 
acc^ted  and  set  forth  In  the  petltl<m.  The 
petition  alleged  tiiat,  pursuant  to  the  tema 
ct  the  contract,  the  Iron  was  ■h4q>ed  from 


Digitized  by  Google 


OkL) 


LODWICK  LUMBER  00.  t. 


S.  A.  BUTT  LUMBER  Ca 


921 


Glasgow  to  New  Orleans,  which,  upon  its  ar- 
rival, tbey  offered  to  deliver  to  defendant  In 
bond  at  that  pprt,  and  upon  hla  refusal  to 
receive  it  plaintiffs  were  forced  to  sell  It  at 
a  loss.  The  answer  admitted  the  contract 
and  refusal  to  accept,  bat  denied  the  other 
allegattons  of  the  petiUon,  and  alleged,  among 
other  things,  a»  a  ground  for  the  refusal  and 
In  defanse  of  ttw  actton  ttiat  plalntUEs  had 
tailed  to  ship  the  Ircm  from  Glasgow.  After 
repl7  filed  there  was  trial,  at  which  the  evi- 
dence tmded  to  prove  that:  **Immediatd7 
after  making  tUB  contract,  the  plaintiffs,  by 
telegraidi,  bought  the  iron  of  John  Anderson  | 
of  Glasgow,  and  requested  lilm  to  ship  It  to 
New  Orleans.  The  iron  was  then  at  the 
works  of  the  Shott's  Iron  Gompany  In  Boot- 
land,  equidistant  and  equally  accessible  by 
railway  from  the  ports  of  Glasgow  on  the 
west  coast  and  of  -Leith  <hi  the  east  coast; 
and  audi  iron  was  sometimes  shli^wd  from 
Glasgow  and  sometimes  from  Lelth.  Ander- 
son at  once  made  diligent  ingalry  and  efforts 
to  secure  transportation  from  Glasgow,  and 
from  Lelth,  and  from  other  Scotch  ports,  to 
New  Orleans,  bnt,  owing  to  the  great  scar- 
city of  ships  at  that  time,  oonld  only  se- 
cure one  vessel,  the  barque  Alpha,  which  was 
then  discharging  her  cargo  at  Lelth.  This 
vessel  he  chartered  on  February  23,  1880, 
three  days  after  the  contract  In  question  was 
made  at  St  Louis.  No  vessel  or  transporta- 
tion could  be  obtained  from  Glasgow  to  New 
Orleans  then  or  for  weeks  afterwards.  The 
Iron  was  sent  down  from  the  works  of  the 
Shott's  Iron  Company  to  Lelth  as  fast  as  the 
barque  could  receive  It.  With  all  speed  she 
discharged  her  cargo,  took  In  the  iron,  and 
sailed  from  Leith  for  New  Orleans,  where 
she  arrived  about  May  26th.  The  distance 
by  sea  was  greater  from  Lelth  to  New  Or- 
leans than  from  Glasgow  to  New  Orleans. 
If  the  Alpha  had  come  round  to  Glasgow 
and  shipped  the  iron  there,  It  would  have 
taken  from  6  to  26  days,  according  to  the 
winds,  and  she  would  have  had  to  take  in 
ballast  at  Lelth  and  discharge  it  at  Glasgow, 
involving  considerable  delay  and  expense." 
Upon  this  state  of  facta  the  trial  court, 
among  other  things,  Instructed  the  Jury  that 
the  provision  in  the  contract  that  the  iron 
was  to  be  shipped  from  Glasgow  was  not 
material,  ***  *  *  and  that  If  the  jury 
found  that  it  was  impo8sn>le  tov  the  plain- 
titta  to  obtain  a  vessel  from  Glasgow,  and 
that  it  was  practicable  to  obtain  one  from 
Lrith,  and  that  abipment  from  Lelth  was  a 
more  expeditions  way  of  getting  the  Iron  to 
New  Orleans  than  waltliv  for  a  veesel  from 
Glasgow  would  have  been,  ttim  tlie  plalnUfb 
were  Justified  in  shying  the  iron  from  Lelth 
instead  of  from  Glasgow.'*  Bnt  the  supreme 
court  held  not  so,  and  said:  '^e  contract 
between  these  parties  belongs  to  the  same 
class  as  that  sued  on  in  the  case.  Just  decid- 
ed, of  Norrington  t.  Wright  [US  0.  S.  188, 
e  Sup.  Ot  12,  29  Ia  Bd.  S66],  and  likewise 


falls  within  the  rule  that  In  a  mercantile 
contract  a  statement  descriptive  of  the  sub- 
ject-matter, or  of  some  material  luddoit, 
snch  as  the  time  or  place  of  shipment.  Is  or- 
dinarily to  be  regarded  as  a  warranty  or  con- 
dition precedent,  upon  the  failure  or  nonper- 
formance ot  which  the  party  aggrieved  may 
repudiate  the  whole  contract  The  provision 
in  question  In  that  case  related  to  the  time; 
In  this  it  relates  to  the  place  of  slilimient 
The  thing  sold  and  described  in  the  contract 
Is  '500  tons  No.  1  Shott's  [Schotch]  pig  iron,' 
to  be  shipped  from  Glai^w  as  soon  as  pos- 
I  slble.'  It  is  not  merely  600  tons  of  lion  of  a 
certain  quality,  nor  is  it  such  Iron  to  be 
shipped  as  soon  aa  possible  from  any  Scotch 
port  or  ports;  but  it  Is  iron  of  that  quality, 
to  be  Bhln>ed  ttom  the  particular  port  of 
Glasgow  as  soon  as  pcwstble."  And,  after 
saying  that  the  court  waa  bound  to  give  ^- 
fect  to  the  terms  of  the  contract  whldi  the 
parties  had  chosen  for  themselves,  further 
said:  "The  term  'shipment  from  Glasgow' 
defines  an  act  to  bo  done  by  the  sellers  at 
the  outset,  and  a  condition  precedent  to  any 
liability  of  the  buyer.  The  sellers  do  not 
undertake  to  obtain  shipment,  nor  does  the 
buyer  agree  to  accept  iron  shipped,  at  any 
other  port.  The  buyer  takes  the  risk  ot  de- 
lay In  getting  shipment  from  Glasgow,  or 
of  delay  or  disaster  In  prosecuting  the  voyage 
from  Glasgow  to  New  Orleans.  But  he  does 
not  take  the  risk  of  delay  or  of  sea  perils 
which  may  occur  In  the  course  of  the  differ- 
ent voyage  from  Lelth  to  the  same  destina- 
tion. One  or  two  Illustrations  may  help  to 
make  this  clear.  If  the  sellers  had  shipped  the 
iron  by  the  first  opportunity  from  Glasgow, 
the  bnyer  could  not  have  refused  to  accept  it, 
even  If  it  could  have  been  shipped  sooner 
from  Lelth.  Again,  the  buyer  would  have 
an  insurable  Interest  In  the  Iron  during  the 
voyage  by  reason  of  the  title  which  would 
accrue  to  him,  under  the  contract,  on  arriv- 
al and  delivery,  and  of  the  profits  that  be 
might  make  in  case  of  a  rise  In  the  market 
3  Kent,  Com.  276;  French  v.  Hope  Ins.  Co., 
16  Pick.  [Mass.]  397.;  Eastern  Railroad  v. 
ReUef  Ins.  Co.,  98  Mass.  420,  423."  See, 
also,  Detroit  So.  R.  v.  Malcomson,  144  Mich. 
172.  107  N.  W.  015,  115  Am.  St  Rep.  390; 
Danne-Mlller  v.  Klrkpatrlck,  201  Fa.  218, 
fiO  Atl.  028;  Sousely  T.  Bums,  Adm'r,  73  Ky. 
(10  Bush)  87;  Tuttle-Ohapman  Coal  Co.  v. 
Cole-Dale  Fuel  Co.,  136  Iowa.  382, 118  N.  W. 
827;  Lucas  t.  Nichols  and  Trustees,  6  Gray 
(Mass.)  S09;  Fairbanks,  eta,  Co.  t.  Bfidvale, 
eta.  Co.,  105  Mo.  App,  644,  80  B.  W.  IS; 
MUes  T.  Roberts,  84  N.  H.  245. 

As  a  condition  precedent  to  its  right  to  re- 
cover, tile  Atlanta  Lumber  Company  should 
have  all^^  that  it  bad  duly  performed  all 
the  conditions  precedent  in  the  contract,  or 
a  waiver  thereof  (St  Paul,  etc,  Ins.  Go.  t. 
MIttendorf  et  aL,  24  Okl.  651,  104  Paa  854, 
1 28  L.  R.  A.  [N.  S.l  651),  and  thus  giv^  de- 
fenda^tB       opportunity  to  cmtroTert  the 
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Tact  ot  dellTery.  Had  sndt  been  jrieaded, 
plaintiff,  before  It  could  bare  recovered  Its 
pay  for  this  lumber,  would  bare  been  bound 
to  prove  a  delivery  on  board  car  at  Atlanta. 
Tbls  allegation  not  being  made,  tbe  petition 
was  demurrable;  but  neTertheleea  defend- 
ants answered,  whtdi,  conatnied  with  a  view 
to  snbatantial  Justice,  claimed  exemption 
from  llablll^  on  tbe  gronnd  that  it  bad  no 
contract  wltb  the  Lodwlck  Lumber  Copipany, 
and  hence  refosed  to  accept  the  lumber  at- 
tempted to  be  dellTered  to  them  at  Lodwldc 
It  cumot  In  reason  be  said  that  defendants 
waived  this  ctmdition  precedent  bj  thdr 
attempted  cancellation  of  tbe  order  before 
they  knew  that  the  lumbw  would  be  attempt- 
ed to  be  delivered  at  Lodwick.  This  for  the 
reason  that  Atlanta  Lumber  Company,  by 
failing  to  plead  such  waiver  In  excuse  of  its 
failure  to  deliver,  thus  making  of  m<At  waiv- 
er an  issuable  fact,  cannot  Insist  upon  it 
for  the  first  time  In  this  court,  and  in  fact 
the  same  la  not  attempted. 

International  Money  Box  Co.  v.  Southern 
Trust  &  Deposit  Co.,  93  App.  Dlv.  309,  87 
N.  T.  Supp.  881,  was  an  action  for  goods 
sold  and  delivered  under  contract  betweoi 
tbe  parties.  It  seems,  as  here,  no  waiver  was 
pleaded,  which  would  have  made  delivery 
needless.  The  trial  court,  upon  failure  to 
prove  that  plalntlfT  had  sold  and  delivered 
to  defendant  the  boxes  In  question,  held  that 
piaintilf  could  not  recover,  and  dismissed  the 
complaint.  In  affirming  the  Judgment  the 
court  said:  "With  rrapect  to  delivery,  it  was 
incumbent  upon  tbe  plaintiff  to  prove,  either 
that  tbe  defendant  had  expressly  repudiated 
the  contract,  which  would  have  made  a  de- 
livery needless  and  futile,  or  that  a  delivery 
was  made  In  accordance  with  the  terms  of 
the  contract  tJnon  tbe  lattor  subject  the 
contract  provided  that  tbe  delivery  was  to 
be  made  Cab.  New  Tork  City,  and  the  proof 
was  that,  without  a  request  from  tbe  defend- 
ant, tbe  plaintiff  d^vered  to  an  express 
company  at  New  Tork  City  the  400  boxes, 
with  directions  to  deliver  tbe  same  to  tlie  de- 
fendant at  Its  place  of  business  at  Baltimore^ 
Md.;  tbe  charges  of  carriage  to  be  there  col- 
lected. Such  a  tender  we  do  not  think  was 
sufficient  to  pass  the  title  of  the  boxes  to  de- 
fendant, because  the  plaintiff  could  not  bind 
tbe  defendant  by  tender  at  a  place  different 
than  that  specified  In  the  contract;  nor  could 
It  annex  to  the  tender  the  burden  or  condi- 
tion of  paying  the  carrying  charges.  The 
failure,  therefore,  to  prove  a  proper  legal 
tender  was  fatal  to  plaintilTs  right  to  re- 
cover upon  this  branch  of  the  case."  And 
further,  in  effect,  that  an  answer  to  which 
a  demurrer  had  been  sustained  could  not  be 
considered  on  appeal  as  an  admission  against 
defendant,  especially  where  the  same  was 
not  offered  by  plaintiff  as  an  admission,  and 
that  hence  the  allegations  therein  contained 
were  not  proof  of  waiver  of  the  tender  of  the  [ 
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goods  ordered,  tboogfa  the  same  recited  that 
the  order  had  been  canceled  btfna  tbe  time 
any  d^very  was  attempted. 

We  are  therefore  of  opinion  that  tbe 
court  did  Tight  In  mstalnlng  the  demurrw  to 
the  evidence  as  to  the  Lodwick  Lumber  Com- 
pany for  want  of  xwivlty,  and  as  to  the  At- 
lanta Lumber  Company  for  the  reason  that 
it  baa  failed  to  or  prove  that  deUvery 

vas  made  In  accordance  wltii  tbe  terms  (tf 
the  otmtrac^  or  that  defSniduit  had  repudiat- 
ed the  same,  vrbUm  would  have  made  de- 
livery a  vain  thins. 

Binding  no  error  In  the  record,  the  Jodg- 
nusM  of  the  trial  court  is  affirmed.  All  the 
Jostloes  cmcur,  exc^t  WILLIAMS,  J.,  wlio 
ilnnOTts 


WATSON  T.  TAYLOB. 
(Supreme  Court  of  Oklahoma.   April  10^  1918^ 

(BvUahu9  bv  tko  Court.) 

1.  BAPK  (I  tiO*>— ClVU.  LlABILITT. 

Kape  of  a  female  gives  her  a  cause  of  ac- 
tion for  damages  against  the  perpetrator. 

[Ed.  Note.— For  other  cases,  see  Bape,  Cent 
Dig  8  100;  Dec.  Dig.  S  OS.*] 

2.  Rape  (f  0&*>— fiTATUTOBT  "Ran"— DnrxNi- 

■noN. 

"Rape,"  as  defined  by  Uie  second  subdivi- 
ston  of  section  2353,  Compw  Lews  1909,  Is  an 
act  of  sexual  Intercourse  aecompUsbed  witib  a 
female  not  tbe  wife  of  the  perpetrator  where  the 
female  is  over  the  age  of  US  years  and  under 
the  age  tii  18,  and  of  prevvnis  chaste  and 
virtuous  character. 

[Ed.  Note.— For  other  cases,  see  Itap%  Oent 
Dig.  I  106 ;  Dec.  Dig.  I  OB.* 

For  otiier  definitions,  see  Words  and  Pbiases, 
VOL  7,  pp.  5»ltt-5926;  voL  8,  p.  7778.] 

8.  BaF>  a  05*)— OCTIL  LEABIUTT— X^XNSB. 

To  aaaw  that  sudi  a  female  consented  to 
the  act  or  acts  of  sexuid  Interconrse  will  not 
constitute  a  defense  to  a  civil  action  to  recover 
damages  for  an  assault  npon  her  committed  In 
snch  manner  and  nnder  such  clrcnmstances  o 
to  eonstltate  rape. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  I  10«;  De&  Dig.  |  «6.*} 

4.  Appeal  and  Ebbob  (|  171*)— Thxobt  or 
Case. 

The  cause  was  submitted  below  npon  the 
theory  that  1°  order  for  tb»  plaibtiff  to  main- 
tain her  cause  of  action,  it  was  necessary  to 
satiafy  the  jury  that  If  the  defendant  had  sexual 
interconrse  with  her  It  was  accompanied  with 
intent  on  bis  part  to  effect  that  purpose  In 
defiance  of  all  resistance  and  without  her  con- 
sent. Beid,  that  on  appeal  it  most  be  reviewed 
upon  the  same  theory. 

[Ed.  Note.— For  other  cases,  see  Appeal  end 
Krror,  Cent  Dig.  H  lOKt-1003,  1000,  1007, 
1101-1105;  Dec  Dfe.  i  171.«] 

0.  Rape  (§  flo*)— CIVIL  AcnoH- Yebdict— 
Sufficiency  of  Evideivck. 

Evidence  examined,  and  held  soffldent  to 

anthorize  the  sabmlssion  of  thd  cause  to  tbe 
jury,  and  to  sustain  tbe  verdict  rendered  thereon 

tEd.  Note.— For  other  cases,  eee  Rape,  Cent. 
S.  H  107-111 ;  Dec.  Dig.  i  00.»I 

0.  Evidence  (S  188*)  —  Civil  Acrton  vob 
Rape— Deuonstbativb  EviDEiroi — BiiiHiBi- 

.  noN  OF  CHILD. 

In  an  action  for  damages  for  rape,  a  child 
[  two  and  a  half  years  of  age  alleged  to  be  the 
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fruit  of  the  UUdt  interconne  tnaj  be  exhibit- 
ed to  the  jury  by  the  plaintiff  for  the  pnrpOBe  of 
establishing  the  facts  of  birth  and  of  prior  un- 
lavfol  intereoium 

[Ed.  Note.— For  oOier  cases,  see  Btvldence, 
Cent  Die  I  07tf;  Ows.  Dtg.  |  1^*] 

Dnnn.  J.,  dissenting. 

Error  from  District  Court,  Canadian  Gotm- 
ty;  John  J.  Carney,  Judge. 

Action  by  Marietta  Taylor,  etc.,  against 
H.  F.  Watwm.  Jodgmoit  for  plaintiff,  and 
defendant  brii^  error.  Afflrmed. 

EL  O.  HcAdams,  of  Oklahoma  01t7t  tor 
plaintiff  in  acxox.  H.  t*.  FotS,  of  m  Beno, 
for  def^dant  In  error. 

EANB,  J.  This  was  a  dvll  action  for 
damages,  commenced  by  the  plaintiff,  Mari- 
etta Taylor,  by  her  next  friend,  B.  B.  Tay- 
lor, for  a  rape  committed  upon  her  by  the 
defendant,  H.  F.  Watson.  Upon  trial  to  a 
jury  there  was  a  verdict  for  the  plaintiff 
upon  which  Judgment  was  duly  entered,  to 
reverse  which  this  proceeding  in  error  was 
commenced.  For  convenience  the  parties 
hereinafter  will  be  called  plaintiff  and  de- 
fendant, respectively,  as  they  amnaxed  In 
the  court  below. 

[5)  The  evidence  of  the  plaintiff  was  to 
the  effect:  That  she  was  an  unmarried  fe- 
male, 17  years  of  age,  of  chaste  character 
previous  to  the  time  of  her  relations  with 
the  defendant  That  the  defendant  was  a 
neighbor  of  her  family,  with  whom  she  re- 
sided, and  often  visited  their  home  on  terms 
of  friendly  intimacy.  That  two  or  three 
weeks  before  Christmas,  1906,  her  mother 
sent  her  to  the  well  near  the  house  to  get 
a  pall  of  water.  That  Just  after  ^e  turned 
around  to  leave  the  well,  the  defendant  came 
out  of  the  dark,  took  hold  of  her  arm,  and 
pushed  her  toward  the  orchard  some  20 
steps,  and  there  threw  her  down  and  com- 
menced to  pull  up  her  clothes.  That  she 
called  to  her  mother,  whereupon  the  de- 
fendant Jumped  up  and  ran  away,  warning 
her  not  to  tell  what  bad  happened.  That 
she  did  not  tell  what  happened  because  ahe 
was  afraid  of  the  defendant.  As  to  what 
was  said  and  done  on  that  occasion,  she  tes- 
tified: "A.  He  said  come  on  and  go  with 
him.  I  said,  'No.'  He  said,  Tes,  come  on,' 
and  I  said,  'No,'  and  hollered  for  ma,  but 
she  didn't  hear  me;  the  bouse  was  shut  up. 
And  he  took  me  on  down  across  the  road, 
the  road  tbat  led  Into  the  orchard,  and  he 
threw  me  down  there."  That  a  short  time 
after  the  Incident  at  the  well,  she  and  her 
mother  accompanied  the  Watson  family  to 
a  box  supper  In  the  neighborhood.  That  at 
the  invitation  of  the  Watson  family,  the 
Taylor  family  consented  to  remain  over 
night  at  their  home.  That  there  were  not 
quilts  enough  at  the  Watson  home  to  pro- 
vide for  their  guests,  and  the  plaintiff  and 
defendant  and  bis  daughter  went  to  the  Tay- 
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lor  home  in  a  wagon  to  sui^ly  the  defi- 
ciency. That  upon  arriving  at  the  Taylor 
home  the  idalutlff  told  defendant  and  his 
daughter  to  go  into  the  house  and  get  the 
quilts,  whereupon  defendant  required  his 
daughter  to  hold  the  team,  and  he  accom- 
panied plaintiff  into  the  house.  That 
,er  entering  the  bouses  the  defendant  came 
Into  the  room  whm  die  plaintiff  was  and 
threw  a  qnllt  on  the  floor  and  threw  her 
down  np(m  It  and  attempted  to  take  Imcnrop- 
or  llbertlea  with  hw.  Xhat  after  struggling 
with  him  and  poshing  Urn  aw^,  he  de- 
■Isted,  wherenpOD  th^  all  retomed  to  the 
Watson  home.  That  a  short  time  after  this 
the  idaintiff  renudned  over  night  at  the  Wat- 
son home  for  the  porpose  of  accompanying 
Mn.  Watson  to  Oklahoma  City  the  next  morn- 
ing. That  some  time  during  the  night  the 
dtfendairt  entered  her  room,  llgiited  a  matdi, 
and  looked  over  at  a  bed  where  Ua  two 
UtCle  boys  were  asle^  and  tlien  sat  down 
on  hec  bed.  That  he  attemptaA  to  have  sex< 
ual  Intercourse  with  her,  .\mt  did  not  suc- 
ceed, and  left  the  room,  warning  her  that 
she  "had  best  not  teil  any  one  What  had 
ha[q;)ened.*'  That  on  the  14tti  of  January 
thereafter  plaintiff  spent  the  night  at  the 
Watson  home.  That  some  time  during  tiie 
night  ahe  awoke  and  saw  the  dtfendant 
standing  by  her  bed.  Her  tesUmony  as  to 
what  occurred  Is  as  follows:  "Q.  Ton  say 
when  you  wolce  up  he  was  standing  there? 
A.  Tes,  sir.  Q.  Did  he  say  anything  to  you? 
A.  Tes,  sir.  Q.  What  did  he  say?  A.  He 
said  that  I  had  better  not  tell  it  I  told  him 
to  get  out  of  ther^  and  he  said,  *No,'  and 
^fter  he  got  In  bed  and  had  sexual  inter- 
course he  told  me  I  had  better  not  tell  it. 
Q.  What  did  he  say  before  that?  A  That 
it  would  not  hurt  me,  or  that  he  would  ei- 
ther bet  bis  farm  or  give  his  farm  it  would 
not  hurt  me  or  amount  to  anything.  Q.  Then 
what  did  be  do?  A.  He  went  out  and  un- 
locked the  door  and  went  out  in  through 
the  kitchen,  and  In  about  a  half  hour  he 
came  back  in  and  did  the  same.  Q.  Did 
you  scream  out  or  holler?  A.  No,  sir;  I 
was  scared.  Q.  Why  didn't  yon  scream  out? 
A.  Because  I  was  so  scared  and  nervous  that 
I  could  not  holler.  Q.  And  what  did  you 
do,  if  anything,  In  resisting  him?  A.  I  turn- 
ed over  on  my  stomach,  and  he  took  hold 
of  me  and  turned  me  back  over." 

On  the  8th  of  the  following  October  a 
child  was  bom  to  the  plaintiff  which  she 
testlfled  was  the  fruit  of  her  Intercourse 
with  the  defendant  Plaintiff  testified  fur- 
ther as  follows:  "Q.  When  was  the  first 
time  you  ever  told  anybody  about  this?  A 
The  30th  of  August  Q.  The  30th  of  Au- 
gust, 1906,  you  say  this  last  time  occurred 
on  the  14th  of  January,  and  you  never  told 
anybody  about  It  untU  the  30th  of  August? 
A.  Yes,  sir.  Q.  You  had  been  pregnant  al>out 
seven  months  about  that  time,  hadn't  you? 
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A.  I  guesa  so.  Q.  It  was  so  that  It  was  qnlte 
perceptible,  wasn't  ItV  A.  Yes,  sir.  Q.  And 
it  got  to  where  you  could  not  conceal  It  any 
longer  and  yoo  told  your  mother  about  it? 
A.  She  asked,  and  I  told  her.  Q.  Did  you 
ever  tell  Watson  anything  abont  It  that  you 
were  In  a  family  way?  A.  No,  air;  I  never 
did.  •  •  •  Q.  And  did  you  tell  your 
folks  about  any  of  those  incidents?  A.  No, 
sir.  Q.  Why  didn't  you?  A.  Because  I  was 
afraid  to  and  the  shame  and  the  disgrace 
of  it"  The  testimony  of  the  plaintiff  gen- 
erally was  to  the  effect  that  the  act  of  sex- 
ual Intercourse  was  accomplished  against 
her  will  and  In  spite  of  all  the  resistance 
she  could  make  under  the  drcnmstances, 
and  that  although  it  was  committed  at  a 
place  where  any  considerable  outcry  would 
have  been  heard  by  members  of  the  defend- 
ant's family, '  some  of  whom  (three  small 
children)  were  sleeping  in  the  same  room, 
she  did  not  scream  or  cry  out  because  she 
was  "so  scared  and  nervous"  that  she  could 
not. 

[1]  The  defendant  in  bis  own  behalf  de- 
nied any  sexual  Intercourse  with  the  plain- 
tiff and  that  he  ever  took  any  improper  lib- 
erties with  h^,  leaving  her  testimony  oth- 
erwise uncontradicted.  There  was  no  at- 
tempt to  show  that  the  plaintUf  was  not  of 
previous  chaste  and  virtuous  character,  or 
that  she  ever  had  sexual  Intercourse  with 
any  other  man  than  the  defendant  or  with 
him,  except  upon  the  occasions  detailed  by 
her  in  her  testimony.  Counsel  for  defend- 
ant states  his  first  and  principal  contention 
as  follows:  "The  first  assignment  of  error 
Is  that  the  court  erred  in  overiniling  plain- 
tiff in  error's  demurrer  to  the  evidence  ot 
the  defendant  in  error,  introduced  for  and 
on  bebalf  of  the  defendant  in  error  in  said 
cause.  The  court  will  observe  that  there  la 
absolutely  no  testimony  to  show  that  the 
defendant,  Watson,  used  any  force  or  vio- 
lence in  accomplishing  this  alleged  act  Nor 
was  the  plaintiff,  Marietta  Taylor,  prevented 
from  resisting,  by  threats  of  immediate  or 
great  bodUy  harm  accompanied  by  power  of 
execution.  The  court  will  also  observe  that 
at  the  time  of  this  alleged  assault  the  plain- 
tiff was  a  woman  weighing  between  135  and 
140  pounds;  that  there  is  no  testimony  that 
she  made  any  resistance  whatever,  or  that 
she  made  any  outcry.  Under  these  circum- 
stances, we  contend  that  the  law  presumes 
that  she  consented  to  this  unlawful  act  of 
sexual  intercourse,  If  there  was  any  act  of 
sexual  intercourse,  and  If  she  did  consent 
she  cannot  recover  In  this  action." 

We  cannot  agree  with  counsel.  It  is  true 
that  the  case  was  submitted  to  the  jury 
upon  the  erroneous  theory  that  in  this  ju- 
risdiction consent  and  resistance  are  neces- 
sary elements  to  constitute  the  crime  of  rape 
upon  a  female  of  previous  cliaste  and  vir- 
tuous character,  over  the  age  of  16  years 
and  nnder  the  age  of  18,  but  granting,  as 
contaaded  tor  by  oovumI  for  the  defendant, 


that  the  cause  must  be  determined  here  up- 
on the  same  theory  (Herbert  v.  Wagg  et  aL, 
27  Okl.  674, 117  Paa  209),  it  seems  to  us  that 
there  was  saiflci»it  evidence  adduced  at  the 
trial  tending  to  Mtabllsh  resistance  and 
nonconsent  to  justify  the  trial  court  In  sub- 
mitting the  cause  to  the  jury  and  to  sustain 
the  verdict  returned.  In  Kaufman  v.  Bols- 
mler,  25  OkL  262,  106  Pac.  326,  It  Is  said: 
"It  has  been  held  not  only  by  this  court,  but 
also  by  the  Supreme  Court  of  the  territory 
of  Oklahoma,  in  numerous  cases,  that  it  will 
not  disturb  the  verdict  of  a  Jury  upon  con- 
troverted questions  of  fact  ftnd  it  Is  Im- 
material whether  such  questions  arise  from 
direct  or  drcumstantlal  evidence.  The  jury 
had  the  opportunity  of  seeing  the  witnesses 
on  the  stand  face  to  face  and  observing  their 
manner,  apparent  fairness,  and  candor,  or 
want  of  it  This  Is  not  available  to  this 
court  In  a  re-examlnatton  of  evidence,  and, 
where  there  is  any  reasonable  evidence  tend- 
ing to  support  the  verdict,  It  will  not  be  dis- 
turbed here." 

If  this  was  a  criminal  case  where  the 
prosecution  is  bound  to  prove  the  diarse 
beyond  a  reasonable  doubt  It  would  prob- 
ably be  controlled  by  People  v.  O'Sulllvan, 
104  N.  Y.  4S1,  10  N.  E.  880,  68  Am.  Rep. 
630,  and  cases  of  that  class,  cited  by  the  de- 
fendant But  here  whether  the  chai^  was 
established  by  a  preponderance  of  the  evi- 
dence largely  depended  npon  the  credit  to  be 
given  to  the  testimony  of  the  plaintiff,  and 
that  was  a  question  for  the  jury. 

The  evidence  shows  the  defendant  to  be  a 
strong  man,  of  mature  years,  with  a  large 
family,  some  of  whom  were,  grown  at  the 
time  of  the  offense.  His  intimate  and  friend- 
ly relation  with  the  family  of  the  plaintiff 
gave  him  opportunities  to  discover  that  he 
wielded  great  influence  over  her  and  that 
on  account  of  her  youth  and  Inexperience  he 
could  probably  accomplish  his  evil  purpose 
without  great  physical  resistance^  There  is 
no  evidence  that  the  plaintiff  sought  the  com- 
pany of  the  defendant  or  threw  herself  in 
his  way,  or  In  any  manner  encouraged  his 
advances ;  but,  on  the  contrary,  it  all  tends 
to  show  that  he  in  every  instance  was  the 
aggressor,  and  that  he  seized  every  oppor- 
tunity to  lay  hold  of  her  and  forcibly  carry 
her  off  in  pursuance  of-  his  evil  purpose,  and 
that  It  was  only  after  three  unsuccessful  at- 
tempts that  he  finally  succeeded  In  overcom- 
ing her  uniform  resistance.  As  was  said  in 
a  similar  case:  "It  Is  not  often  that  such  an 
assault  is  or  can  be  described  by  a  female 
with  that  complete  fullness  of  detail  with  re- 
spect to  every  word  spoken  or  every  fact  and 
drcnmstance  that  may  enter  Into  the  ques- 
tions of  consent  or  resistance.  When  the 
proof  is  given,  as  It  sometimes  is,  in  general 
terms,  the  jury  must  still  be  satisfied  that 
there  was  no  consent,  and  that  resistance 
was  made  to  the  extent  of  the  woman's  rbil- 
ity.  What  that  ablU^  was  must  in  nuiDy. 
cases  d^end  not  only  npon  ber  itr«igUL  and 
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power  to  defend  herself  or  make  herself 
heard,  but  also  upon  the  element  ot  fear 
when  It  exists.  The  age,  strength,  and 
physical  appearance  of  the  parties,  with  the 
manner  In  which  they  testify,  are  elements 
of  some  Importance  which  the  Jury  may  con- 
sider with  all  the  other  facts.  The  relation 
which  the  parties  bear  to  each  other,  as  in 
this  case,  may  also  be  considered.  Where  on 
one  side  we  find  extreme  youth,  inexperience, 
and  dependence  united  with  the  principle  of 
fear  and  obedience,  and.  on  the  other,  ma- 
ture age,  great  physical  power,  and  dominat- 
ing Influence  and  control  over  the  move- 
ments and  will  of  another,  the  question  of 
consent  and  resistance  must  be  determined 
with  reference  to  those  conditions.  "When 
such  a  case  arises  who  is  to  determine  when, 
as  in  this  case,  the  girl,  in  stating  the  oc- 
currence, states  that  she  did  not  consent  and 
did  resist  to  the  best  of  her  ability,  whether 
she  tells  the  truth  or  not?  Can  this  court, 
after  the  Jury  hare  accepted  the  plalntUTs 
version  of  the  transaction  and  the  General 
Term  has  approved  the  verdict,  say,  as  mat- 
ter of  law,  that  there  was  no  evidence  for 
the  consideration  of  the  Jury?  This,  I  think, 
would  be  to  transcend  the  limits  of  our  Juris- 
diction aa  a  court  of  law,  without  power  to 
review  disputed  facts."  Dean  v.  Raplee,  145 
N.  Y.  319,  39  N.  B.  952,  Schenk  v.  Dunkelow, 
70  Mich.  89,  37  N.  W.  886,  and  Wltzka  v. 
Mondry,  83  Minn.  78,  85  N.  W.  911,  are  cases 
of -this  class  wherein  verdicts  for  the  plaln- 
tUfs  rendered  upon  similar  states  of  fact 
were  upheld  on  appeal. 

[2, 31  Moreover,  our  statute  provides  (sec- 
tion 2353,  Comp.  Laws  1909)  that  aU  that 
Is  required  to  constitute  the  crime  of  rape 
is  an  "act  of  sexual  Intercourse  accomplish- 
ed with  a  female,  not  the  wife  of  the  per- 
petrator •  •  •  where  the  female  is  over 
the  age  of  sixteen  years  and  under  the  age 
of  eighteen,  and  of  previous  chaste  and  virtu- 
ous character."  The  language  of  the  statute 
is  clear  and  unambiguous.  It  clearly  elim- 
inates the  elements  of  consent  and  resistance 
from  the  case  of  an  assault  upon  the  class 
of  females  therein  described.  Its  manifest 
purpose  is  to  throw  .  a  protecting  mantle 
about  the  female  children  of  this  state  with- 
in certain  ages,  which  the  hand  of  the  liber- 
tine may  not  withdraw  except  at  bis  peril. 
The  statute  in  effect  says  that  chastity  Is 
such  a  precious  jewel  in  the  crown  of  maiden- 
ly graces  that  it  cannot  he  stolen  or  remov- 
ed therefrom  even  with  the  consent  of  the 
weam,  without  offending  the  majesty  of  the 
law.  To  prove  that  the  female  consented 
will  not  mollify  the  statute,  neither  should 
it  avail  as  a  defense  to  a  dvll  action  for 
damages  tor  an  assault  upon  her  committed 
in  such  manner  and  under  such  circum- 
stances as  to  constitute  rape  as  defined  by 
the  statute.  Altman  v.  Eckermann  (Xex. 
Glr.  App.)  132  S.  W.  523. 

[41  WhUat  we  concede  that  under  the  aa- 
tborlties  the  case  must  be  determined  In  this 


court  upon  the  same  theory  upon  which  it 
was  submitted  to  the  Jury,  yet  the  reasons 
which  induced  the  Legislature  to  pass  the 
foregoing  statute  cannot  be  Ignored.  The 
statute  is  obviously  based  upon  the  principle 
that  consent  or  nonreslstance  on  the  part  of 
a  girl  of  tender  years  is  not  to  be  under- 
stood In  the  same  way  as  In  the  case  of  like 
acts  committed  upon  a  woman  of  more  ma- 
ture years.  The  Jury  could  have  taken  the 
same  view  of  the  case.  Dean  v.  Raplee, 
supra.  It  Is  impossible  to  lay  down  any  gen- 
eral rule  whl<^  shall  define  the  exact  line  of 
conduct  which  shall  be  pursued  by  an  as- 
saulted female  under  all  drcumstances,  as 
the  power  and  strength  of  the  aggressor, 
and  the  physical  and  mental  ability  of  the 
female  to  interpose  resistance  to  the  unlaw- 
ful assault,  and  the  situation  of  the  parties, 
must  vary  In  each  case.  What  would  be  the 
proper  measure  of  resistance  in  one  case 
would  be  totally  Inapplicable  to  another  situ- 
ation accompanied  by  differing  circumstances. 
One  person  would  be  paralyzed  by  fear  and 
rendered  voiceless  and  helpless  by  circum- 
stances which  would  only  inspire  another 
with  higher  courage  and  greater  strength  of 
will  to  resist  an  assault  A  young  and  timid 
girl  might  be  easily  overpowered  and  depriv- 
ed of  her  virtue  before  she  had  an  opportu- 
nity to  recover  her  self-possession,  and  real- 
ize her  situation,  ,and  the  necessity  of  the 
exercise  of  the  utmost  i^iysical  resistance 
In  order  to  preserve  her  virtue.  It  would 
be  unreasonable  to  require  the  same  measure 
of  resistance  from  such  a  person  that  would 
be  expected  from  an  older  and  more  expe- 
rienced woman,  who  was  familiar  with 
the  springs  and  motives  of  human  action, 
and  acquainted  with  the  means  necessary  to 
be  used  to  protect  her  person  from  violence. 

[8]  It  is  next  contended  that  it  was  error 
for  the  trial  court  to  permit  a  child  2% 
years  old,  alleged  to  be  the  fruit  of  the  un- 
lawful intercourse,  to  be  exhibited  to  the 
Jury  over  the  objection  of  the  defendant. 
The  decisions  in  the  various  Jurisdictions 
seem  to  be  divided  on  this  question.  They 
are  all  collected  In  notes  to  State  v.  Dan- 
forth,  6  Ann.  Cas.  557,  and  Rex  v.  Hughes, 
19  Ann.  Cas.  534.  In  the  Danforth  Case, 
decided  by  the  Snpreme  Court  In  New  Hamp- 
shire (73  N.  H.  215,  60  Atl.  839,  111  Am.  St. 
Rep.  600,  6  Ann.  Cas.  557)  It  was  held: 
"That  in  a  prosecution  for  statutory  rape, 
the  child  bom  to  the  prosecuting  witness 
may  be  exhibited  by  the  state  to  the  Jury  for 
the  purpose  of  establishing  the  f&cts  of  Urth^ 
and  of  prior  unlawful  Intercourse."  The  an- 
notator  says  that  the  reported  case  Is  In  ac- 
cord with  the  preponderance  of  authority, 
which  holds  that,  where  the  putative  father 
Is  In  court  and  within  the  view  of  the  Jury,  It 
Is  not  Improper  to  produce  the  child  before 
the  Jury  and  to  call  attention  to  points  of  re- 
semblance or  dlCterence  between  the  two. 

A  more  extended  citation  of  the  author- 
itiea  vlU  serve  no  usefol  porpoae.    It  will 
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suffice  to  aar  that,  after  a  careful  examina- 
tion of  all  tbe  cases  called  to  our  att^tloa, 
we  have  reached  the  conclusion  approved  b7 
Mr.  Wigmore  (1  Wig.  Bv.  S  166)  that:  "The 
sound  rule  Is  to  admit  the  facts  of  similarity 
of  specific  traits,  however  presented,  provid- 
ed the  child  Is,  in  the  opinion  of  the  trial 
court,  old  enough  to  possess  settled  features 
or  other  corporal  indications." 

The  other  assignments  of  error  relate  to 
the  pleadings  and  proceedings  had  below, 
and  these  we  are  required  to  disregard  unless 
thej  affect  the  substantial  rights  of  the 
adverse  party.  Section  6680,  Comp.  Laws 
1909.  We  have  examined  the  record  with 
considerable  care  and  cannot  say  that  the 
errors  complained  of.  If  errors  at  all,  Injuri- 
ously affected  any  substantial  right  of  the 
defendant  The  court  below  submitted  the 
case  to  the  Jury  upon  a  theory  which,  ac- 
cording to  our  mind,  cast  an  unnecessary 
burden  upon  the  plaintiff,  which  she  sus- 
tained to  the  satisfaction  of  the  Jury.  The 
court  below  in  examining  the  record,  upon 
motion  for  new  trial,  was  satisfied  with  the 
verdict  and  that  the  defendant  had  a  fair 
trial  according  to  the  forms  of  law,  and,  as 
we  also  are  of  that  opinion,  the  Judgment  of 
the  court  below  ought  to  be  afSrmed. 

It  is  so  ordered.  All  the  Justices  concur, 
except  DUNN,  J.,  who  dissents. 

DUNN,  J.  (dissenting).  In  the  conclusion 
reached  by  the  court  In  this  case  I  am  un- 
able to  concur.  The  chief  question  raised 
and  argued  on  this  petition  for  rehearing  is 
that  there  is  no  evidence  In  the  record  sup- 
portlns  tlie  Instructions  on  the  ground  of 
rape  by  force  and  violence,  and  in  this  con- 
tention I  am  constrained  to  concur.  The  in- 
structions whldi  were  given  by  the  court 
were  unexcepted  to.  Hence  they  are  the 
law  of  the  case,  and,  right  or  wrong,  the 
proof  must  measure  thereto  or  the  verdict 
will  be  without  adequate  support  Myers  v. 
Fear  et  al.,  21  Okl.  498,  96  Pac.  642,  129  Am. 
St  Rep.  795;  Irwin  et  al.  v.  Thompson  et  al., 
27  Kan.  643;  hyncb.  v.  Snead  Architectural 
Iron  Works,  132  Ky.  241,  116  S.  W.  693,  21 
R,  A.  (N.  S.)  SS2 ;  Emerson  v.  COunty  of 
Santa  Clara,  40  Cal.  543;  Sullivan  v.  Otis,  39 
Iowa,  328.  In  the  case  of  Myers  v.  Fear  et 
al.,  supra.  Justice  Kane,  who  prepared  the 
opinion  for  the  court  says:  "It  is  a  well- 
settled  rule  that,  when  the  verdict  of  the  Jury 
is  contrary  to  the  instructions  of  the  court. 
It  should  be  set  aside."  The  Supreme  Court 
of  Kansas,  In  the  case  of  Irwin  et  al.  v. 
Thompson  et  al.,  supra,  in  the  syllabus  says: 
"Where  a  case  is  tried  by  a  Jury  and  tbe 
court  gives  them  Inatmctiona,  such  Instmc- 
tions,  If  imqneationed  and  not  excepted  to, 
become  the  law  of  the  case;  and,  If  tbe  Jury 
in  their  verdict  plainly  disregard  such  In- 
structions, It  is  the  duty  of  the  trial  court 
in  the  flrat  Instance,  and  of  this  court  on  re* 
vtew,  to  set  aside  such  verdict  and  grant  a 
new  trlaL"   The  Court  of  Appeals  of  Ken* 


tncky,  In  the  case  of  Lynch  v.  Snead  Archi- 
tectural Iron  Works,  snpra.  In  the  syllabus 
says:  "A  verdict  Is  contrary  to  law  •  ♦  • 
when  it  Is  contrary  to  the  Instructions,  wheth- 
er they  are  right  or  wrong."  The  Supreme 
Court  of  California,  in  the  case  of  Emerson 
V.  County  of  Santa  Clara,  supra.  In  the  syl- 
labus says:  "A  verdict  of  a  Jury,  In  diso- 
bedience to  the  instmctlMis  of  the  court,, 
although  the  instructlou  itself  was  not  cor- 
rect In  point  of  law,  is  a  verdict  'against 
law,*  under  subdivision  6, 1 193,  Practice  Act" 
Tbe  plaintiff  in  her  petition  alleged  that  on 
January  14,  1906,  she  was  a  minor,  aged  17 
years,  and  that  the  defendant  on  the  night 
of  that  day  made  an  assault  and  committed 
upon  her  by  force  and  violence  the  crime  «f 

rape;  that  as  a  result  thereof,  on  the  

day  of  October,  1906,  she  was  delivered  of  a 
bastard  child.  Under  the  laws  of  this  state, 
a  woman  of  the  age  of  17  years  may  consent 
to  sexual  Intercourse,  unless  she  is  of  previ- 
ous chaste  and  virtuous  character,  and  It  Is 
rape  where  she  consents  only  when  these 
conditions  exist.  Plaintiff  in  this  case  chose 
not  to  rely  upon  her  previous  chaste  and 
virtuous  character,  but  Insists  ttiat  defendant 
was  guilty  of  rape  because  he  had  carnal 
Intercourse  with  her  against  her  will  and  by 
force  and  violence.  At  the  conclusion  of  the 
evldrace,  the  court  Instructed  the  Jury  as 
follows:  "If  you  find  from  the  evidence  that 
the  defendant,  H.  F.  Watson,  unlawfully  and 
willfully  accomplished  the  act  of  sexual  inter- 
course with  tbe  plaintiff  herein.  Marietta 
Taylor,  and  that  said  Watson  accomplished 
the  said  act  of  sexual  Intercourse  by  force 
and  violence  against  her  will,  and  that  her 
resistance  was  overcome  by  f^^  and  vio- 
lence, then  you  should  find  for  the  plaintiff. 
Without  force,  actual  or  constructive,  there 
can  be  no  rape.  To  constitute  the  crime  of 
rape  the  testimony  must  show  that  the 
plaintiff  resisted  the  all^^  assault  of  the 
defendant  to  the  utmost  of  her  capacity  and 
extent  of  her  ability,  except  as  hereinafter 
stated,  and  if  you  find  from  the  evidence  that 
the  plaintiff  submitted  to  the  embraces  of  the 
defendant,  while  she  had  tbe  power  to  resist, 
however  reluctantly  ^be  may  have  yielded, 
such  submission  deprives  the  act  of  an  es- 
sential element  of  rape.  You  are  further 
instructed  that  should  you  find  from  the  evi- 
dence that  the  plaintiff  herein  was  prevented 
from  making  resistance  by  threats  of  imme- 
diate and  great  bodily  harm,  accommnled  1^ 
power  of  apparent  ececutton  on  the  part  of 
the  defendant,  that  tbla  would  be  equivalent 
to  constructive  resistance  and  would  excuse 
the  plaintiff  from  making  actual  or  forcible 
resistance  to  the  allied  aaaanlt  of  the  de- 
fendant; and  If  raped  under  these  dream- 
stances  the  crime  of  ta^e  would  be  aooon- 
pllshed  notwithstanding  her  failure  to  make 
physical  resistance  to  the  alleged  attack  or 
assault  of  the  defoidant  Ton  are  further 
instructed  that,  If  the  carnal  connection  ann- 
Iilained  of  by  the  plaintiff  did  not  In  fftct  take 
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place  against  the  coosent  ot  the  plaintiff, 
she  cannot  recover  In  tbls  action." 

Herein,  then,  on  the  challmge  of  the 
plaintiff  Is  laid  down  the  spedflc  roles  and 
law  under  which  this  cause  must  be  decided. 
The  Intercourse,  It  is  provided,  must  be  by 
force  and  violence  against  her  will,  and  that 
her  utmost  resistance  was  overcome  by  such 
force  and  violence.  That  If  she  yielded  to 
the  defendant  while  she  had  the  power  to 
resist,  no  matter  how  reluctantly,  the  of- 
fense with  which  he  was  charged  was  not 
consummated  except  there  was  present 
threats  of  Immediate  and  great  bodily  harm, 
accompanied  by  the  power  of  execution.  To 
these  heights  must  the  evidence  In  this  case 
rise,  or  the  verdict  rendered  by  the  Jury  Is 
without  support  If  there  is  any  evidence  In 
the  case  which,  allowing  for  It  all  reasonable 
deductions  to  which  it  Is  entitled,  and  all 
logical  conclusions  which  may  be  drawn  ffom- 
it,  will  support  the  verdict,  then  it  must 
stand.  If,  on  the  other  hand,  after  the  case 
la  stripped  of  all  of  the  evidence  of  the  defend- 
ant who  denied  in  toto  the  cAtarge  made,  and 
every  inference  against  the  evidence  of  the 
plaintiff,  there  la  still  lackii^c  evldmce  snffl- 
dmt  to  suHiort  the  verdict,  it  must  falL  To 
this  test  I  am  willing  to  subject  the  nncon- 
traUcted  evidence  given  by  the  plaintiff  and 
to  assert  Oat  the  record  is  totally  devoid  of 
any  teatlnumy  which  any  reasonable,  rational 
man  onght  to  say  meets  the  demand  set  forth 
In  Che  petition  of  plalntifl  and  Uie  Instrnc* 
tUniB  of  the  court.  That  evidence  upon  which 
she  most  rely  discloses  that  she  was  a  dau^- 
t»  of  a  neighbor  of  the  defendant,  one  among 
several  tiaUdreh;  that  aba  was  17  years  of 
Ag^  washed  between  135  and  140  pounds, 
and  on  the  night  of  the  alleged  offoise,  ac- 
companied the  defendant  and  his  family  to 
his  hcone  wbne  she  mu  to  renuln  all  night. 

The  queetl(ms  and  answers  of  the  idalntifl 
are  then  as  fc^ows:  "Q.  Did  yon  want  to 
go  over  with  tilm  that  night?  A  I  don't 
know  as  I  did,  but  I  didn't  want  tbem  to 
think  It  strange  of  me  not  going.  Q.  But 
yon  did  testify  at  the  preliminary  hearing 
that  you  wanted  to  go  that  night?  A.  Yes, 
sir;  but  I  went  to  keep  the  folks  from  mis- 
trusting. Q.  You  did  testify  In  the  prelimi- 
nary heaning  that  both  wanted  to  go,  so  Pa 
held  straws  so  you  and  sister  could  draw  to 
see  which  one  would  go;  that  Is  the  way  you 
testified  at  the  preliminary  hearing?  A.  Yes, 
sir.  Q.  Now,  going  over  to  the  house,  who 
went  with  you  over  to  the  house?  A  To 
their  house?  Q.  Yes.  A  Mrs.  Watson  and 
two  of  the  girls  and  he.  Q.  Mrs.  Watson 
and —  A.  Him  and  the  two  little  girls. 
How  did  you  go  over?  A.  In  the  wagon  on 
a  piece  of  a  load  of  hay.  Q.  On  the  wagon 
on  a  piece  of  load  of  hay,  where  did  you 
all  sit?  A,  Up  on  top  of  tbe  hay.  Q.  Now 
that  night  when  you  came  back  from  the  box 
sapper  at  Mustang,  where  did  you  all  sit  in 
the  wagon?  A.  We  sat  down  in  the  wagon 


the  best  I  remember  now.  Q.  I  mean  on  tbe 
way  home  from  the  box  supper?  A  We  sat 
down  In  the  wagon  the  best  I  remember  now. 
Q.  Who  sat  on  the  seat?  A.  I  don't  remem- 
ber; I  believe  I  did.  Q.  Who  sat  with  him? 
A  I  guess  I  did,  I  sat  on  the  seat  with  him. 
Q.  Who  all  was  at  Watson's  bouse  that 
night?  A  The  night  of  the  14th?  Q.  Yea, 
the  14th  of  February,  or  January  you  now 
eay  it  is,  wlio  was  it  was  there  that  night? 
A.  His  wife  and  two  little  girls  and  him. 
Q.  His  wife  and  two  little  girls  and  him. 
Where  did  be  and  Ills  wife  sle^?'  A.  In  the 
other  bedroom.  Q.  And  where  did  you  and 
the  little  girls  sleep?  A.  In  the  other  bed- 
room. Q.  Two  adjoining  bedrooms?  A  Yes, 
sir.  Q.  Then  the  little  girl  slept  with  you? 
A.  Yes,  sir.  Q.  When  you  went  In  you  latch- 
ed the  door?  A  Yes,  sir.  Q.  Why  did  you 
do  that?  A  Because  I  thought  maybe  be 
might  come  in  and  I  latdied  the  door.  Q.  Is 
that  the  reason,  yon  latched  the  door?  A. 
Yes,  sir ;  the  best  I  know  now.  Q.  What  did 
he  do?  A.  Be  polled  op  the  covers,  and  I 
turned  over  on  my  stomach  as  he  got  Into 
bed.  Q.  He  pulled  up  the  covers,  yoo  turn- 
ed on  your  stomach,  and  he  got  In  bed? 
A  Tes,  sir.  Q.  Tbm  what?  A.  He  turned 
me  over.  Q.  The  girl  was  slewing  beside 
you  In  bed?  A.  Yea,  sir.  Q.  The  Uttle  girl 
Ave  years  old,  or  four  or  five?  A  I  don't 
know  how  old ;  2  wasn't  there  when  she  was 
bom;  I  don't  know  a  thing  aboot  it  Q.  Too 
have  testited  she  was  foor  or  five?  A  I 
won't  Bay  sure  how  old  she  was.  Q.  Ttiat 
vres  your  Judgment?  A.  Tea,  sir;  but  I  was 
guessing  at  it  then.  I  don't  know  anything 
about  It  Q.  But  the  little  girl  yoo  have 
been  testifying  was  foor  or  five  years  old 
was  In  ttie  bed  beside  you?  A  Yes,  sir;  sh^ 
m^ht  have  tem  younger,  I  don't  know.  Q. 
Mrs.  Watson  was  In  the  adjoining  room?  A 
Yes,  sir.  Q.  Make  any  outcry  when  he 
crawled  In  bed  with  yoo?  A.  No,  sir;  be- 
cause I  was  afraid  to.  Q.  He  hadn't  done 
anything  the  other  time  when  In  bed  with 
you?  A.  No,  sir.  Q.  Why  were  you  afraid? 
A  Because  he  told  me  I  had  better  not  tell 
it  Q.  Then  he  got  In  bed,  what  did  he  do 
then  after  he  got  in  bed?  A  He  had  sexual 
intercourse.  Q.  Tell  the  Jury  what  he  did, 
what  was  you  doing?  A  That  la  the  best 
I  know  how  to  tell  It  Q.  Well,  you  were 
laying  on  your  back  when  he  came  In?  a, 
Yes,  sir.  Q.  When  he  cafiae  In  you  turned 
over  on  your  stomach?  A.  Yes,  sir.  Q.  Then 
be  got  In  bed  with  you?  A.  Yes,  sir.  Q. 
What  did  he  do?  A.  I  told  you  once;  I  don't 
know  how  to  tell  it  any  different  Q.  You 
were  lying  on  your  stomach?  A  Yes,  sir; 
I  told  you  he  turned  me  over.  Q.  That  was 
the  first  thing  he  did?  A  Yes,  sir.  Q.  And 
he  had  sexual  intercourse  with  you?  A  Yes, 
sir.  Q.  Was  that  with  or  without  your  con- 
sent? A  I  was  scared  and  nervous,  and 
I  told  him  to  go  on  out  and  let  me  alone, 
and  he  said  he  bet  his  tAtm  or  give  Us 
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farm,  I  don't  know  which —  Q.  That  It 
would  not  hurt  yon?  A.  That  It  would  not 
hurt  me.  Q.  He  said  that  too?  Well,  how 
long  did  he  stay  In  bed'  with  you  then?  A. 
About  a  half  boor,  I  guess,  to  the  best  I 
know.  Q.  Mrs.  Watson  was  In  the  adjoining 
room.  Yon  didn't  cry  out?  A.  No,  sir.  Q. 
Tou  knew  If  you  did  she  would  hear  you? 
A.  I  was  afraid  to;  I  was  scared  and  nervous. 
Q.  That  Is  what  yon  said,  you  knew  Mrs. 
Watson  was  in  the  adjoining  bedroom,  and 
knew  if  you  did  she  would  hear  you?  A.  I 
was  afraid  to.  Q.  Ton  knew  she  would  hear 
you?  A.  Yes,  sir;  but  how  did  I  know  what 
he  might  do.  He  might,  oh  what,  he  might 
cut  my  throat,  or  no  telling  what;  I  didn't 
know  what  he  might  do.  Q.  He  hadn't  cut 
your  throat  before  that  time?  A.  No,  sir; 
but  I  didn't  know  whether  he  would  or  not 
Q.  Is  that  the  reason  you  didn't  cry  out? 
A.  I  was  afraid  to ;  I  told  you  that  Q.  How 
long  was  he  in  bed  with  yoa?  A.  I  don't 
know;  he  was  gone  out  I  Judge  a  lialf  hour, 
probably  a  half  hour.  Q.  How  long  was  he  in 
bed  with  you?  A.  I  said  It  might  have  been 
a  half  hour,  or  ataorter,  I  don't  know.  Q. 
Somewhere  about  a  half  hour  be  stayed  in 
bed  with  youT  A.  I  think  so.  Q.  What  did 
you  do  all  that  time?  A.  I  toI<l  you  once. 
Q.  Had  sexual  intercourse  for  a  half  bonr? 
A,  Tes,  sir.  Q.  How  matib  of  a  struffile 
took  place  In  tliat  bed?  A.  I  dont  remem- 
ber now.  Q.  And  he  tamed  you  over  on 
yonr  back.  Did  be  have  to  take  hold  of 
your  limbs  to  pull  them  apart?  A.  I  dim't 
remember  now  whether  be  did  or  not  Q. 
Now,  to  get  tills  alti^:etber  sbaight  what 
was  the  first  thing  he  said  to  yon  when  he 
came  In  the  room?  Ton  said  in  the  first 
place  to  go  out,  then  what  did  he  say?  A. 
He  said,  no,  it  would  not  hurt  me  or  amount 
to  anything.  Q.  Did  be  say  that  before  yon 
said  anything  about  It  hurting?  He  said, 
*No.*  What  did  you  say?  A.  I  don't  remem- 
ber Just  word  for  word.  Q.  You  told  It  be- 
fore. A.  I  seen  him  standing  there,  and  I 
told  him  to  go  on  out  He  said,  'No,'  and 
commenced  hauling  at  the  covers  and  said  It 
would  not  hurt  me;  he  would  bet  his  farm 
or  give  his  farm.  Q.  Then  what?  A.  I  said, 
yes,  sir,  I  thought  It  would,  and  he  said  not 
Q.  Then  what?  A.  I  do  not  remember.  Q. 
He  said  It  would  not  hurt  you,  you  said  yes 
you  were  afraid  it  would,  and  he  said  no 
it  would  not,  that  he  would  bet  his  farm  it 
would  not,  and  you  said  yes  it  would,  Is  that 
correct?  A.  Yes,  sir.  Q.  Did  It  hurt?  A. 
Yes,  sir.  Q.  Then  he  was  In  bed  with  you 
about  half  an  hour.  When  he  left  he  went 
out  the  door.  Do  you  know  where  he  went? 
A.  No  sir,  he  went  out  the  door.  Q.  And 
he  came  back  again?  A.  Yes,  sir.  Q.  Came 
back  through  the  door  the  next  time?  A.  Yes, 
sir,  Q.  Then  got  In  bed  with  you  again? 
Dressed  the  same  as  he  was  before?  A.  Yes, 
sir.  Q.  When  he  came  back  in  he  came  in 
through  the  door.    How  do  you  know  be 


came  In  through  the  door?  A.  Because  I 
seen  him.  Q.  Was  you  awake  or  asleep?  A. 
I  know  he  came  In  that  way.  Q.  You  say 
you  saw  him?  A.  Yes,  sir.  Q.  Were  you 
awake  or  asleep?  A.  I  was  dozing.  Q.  You 
were  dozing?  A.  Yes,  sir.  Q.  If  you  were 
dozing,  how  did  you  see  him  come  through 
the  door?  A.  Because  I  opened  my  eyetf  and 
seen  Mm.  Q.  Did  you  doze  off  to  sleep,  did 
you  go  to  sleep  after  he  was  there  the  first 
time?  A.  I  was  Just  dozing  off.  Q.  You 
were  Just  dozing  off?  A.  Yes,  tSi.  Didn't 
you  testify  at  the  preliminary  hearing  tint 
you  dozed  off  to  sleep?  A.  Yes,  sir;  but  I 
might  have  been  mistaken.  Q.  What  do  yon 
say  now?  A.  I  dozed  off  to  sleep.  Q.  Oh, 
you  dozed  off  to  sleep?  A.  Yes,  sir.  Q.  You 
dozed  off  to  sleep,  and  yet  you  eay  you  saw 
Mm  come  In  throngh  the  door?  A.  Yea,  sir. 
Q.  Then  he  came  to  your  bedside^  and  yon 
told  blm  to  go  away,  he  said  no,  yon  said 
yes,  he  said  no,  he  said  it  would  not  bnrt 
yon,  yon  said  it  would,  and  then  what  did 
he  say  after  tbat?  A.  He  said  no  he  knew 
it  would  not  and  he  said  I  bad  better  not 
tell  any  of  it  at  all.  Q.  Then  be  said  yon 
bad  better  not  tell  it?  A.  Tea,  air.  Q.  Why 
did  he  say  that?  A.  I  don't  know  anything 
abont  it  Q.  Had  you  said  anything  abont 
teUlng  It?  A.  No,  sir ;  but  he  told  me  tbat 
all  the  time.  Q.  He  got  in  bed  with  yon  the 
second  time?  A.  Tes,  sir.  Q.  Was  yon  lying 
on  your. back  that  time?  A.  I  dont  remem- 
ber. Tea,  sir;  I  believe  sa  Q.  Too  turned 
over  on  yonr  stomach  again?  A.  No,  sir.  Q. 
Yon  didn't  the  second  time?  A.  No,  sir;  be- 
cause I  was  scared  and  nervous.  Q.  How 
long  were  you  discussing  the  question  the 
first  time  of  whether  or  not  it  would  hurt 
yon?  A.  I  dont  know  bow  long  It  was. 
Q.  You  were  too  scared  to  dlacoss  that?  A. 
I  Jnst  woke  up,  and  I  was  scared,  of  conrae. 
Q.  Did  you  get  up  and  lock  the  door  after 
he  was  in  there  the  first  time?  A.  No,* sir. 
Q.  Why  didn't  you?  A.  I  dont  know.  I 
didnt  do  it  I  dldnt  lock  the  door.  Q.  How 
long  did  he  stay  in  bed  with  you  the  second 
time?  A.  About  the  same  time.  Q.  About  a 
half  hour?  A.  About  the  same  time.  Q. 
About  a  half  hour.  What  did  he  do  in  bed 
with  you  about  a  half  hour?  A.  Did  the 
same  as  he  did  the  other  time.  Q'  Had  sex- 
ual intercourse  for  half  an  hour  again?  A. 
Yes,  sir.  Q.  How  many  times  did  he  have 
sexual  intercourse  with  you  tbat  night?  A. 
Twice.  Q.  And  half  an  hour  each  time;  that 
Is  true,  Is  It?  A.  Yes,  sir.  Q.  Well,  after  he 
went  out  the  second  time,  did  yon  get  up 
tind  lock  the  door?  A.  No,  sir.  Q.  Mrs. 
Watson  was  sleeping  in  this  next  room  all 
the  time?  A.  Yes,  sir.  Q.  And  the  lltUe  girl 
slept  beside  you  In  the  bed?  A.  Yes,  sir. 
Q.  That  la  the  first  time  he  had  ever  had 
sexual  intercourse  with  you;  you  are  abso- 
lutely positive  of  that?  A.  Yes,  sir;  I  am. 
Q.  Was  that  the  last  Ume?  A.  Yes,  sir.  Q. 
What  time  did  yoa  get  np  in  ttn  numSng^ 


Digilized  by  Google 


QUO 


WATSON  T.  TATI*OB 


929 


A.  Pretty  early;  ye%  Mr.  Morgan  and  hla 
brother  came  over  tbeie  to  load  the  potatoes 
early.  Q.  That  be  bad  gotten  ot  Mr.  Wat- 
son? A.  Ye%  sir.  Q.  Now,  was  the  bed 
stained  the  next  morning?  A.  No,  sir;  not 
that  I  noticed.  No,  sir;  It  wasn't  Q.  Was 
any  of  yonr  night  clothes  stained  In  any 
way?  A.  Not  that  I  remember  of  now.  Q. 
No  hemorrhage  or  bleeding  of  any  kind?  Q. 
Did  you  answer  the  question?  A.  Yes,  sir. 
Q.  What  did  you  say?  A.  I  said  no.  Q. 
That  was  the  first  time  any  man  ever  bad 
sexual  Intercourse  with  yon?  A.  Yes,  sir. 
Q.  Now,  after  this  occurrence,  when  was  the 
next  time  you  were  over  at  Watson's?  A. 
After  the  14th?  Q.  Yes.  A.  I  don't  remem- 
ber. Q.  You  don't  remember  when  you  were 
over  there  after  that?  A.  I  might  have  been 
one  or  two  times.  Q.  You  went  to  an  enter- 
tainment at  Bed  Hill  schoolhouse  with  the 
Watsons?  A.  Yes,  sir;  and  Ma  and  Sister 
went  with  us.  Q.  You  rode  In  the  wagon 
with  the  Watson  family  just  the  same  as 
going  to  the  supper?  A  We  all  rode  In  the 
wagon.  Q.  When  was  the  first  time  yon 
ever  told  anybody  about  this?  A.  The  30th 
of  August  Q.  The  80th  of  August  1606. 
You  say  this  lest  time  occurred  on  the  14th 
of  January,  and  yon  never  told  anybody 
about  It  until  the  30th  of  August?  A.  Yes. 
sir.  Q.  You  had  been  pregnant  about  seven 
months  about  that  time,  hadn't  you?  A.  I 
gness  80.  Q.  It  was  so  that  it  was  quite 
perc^blek  wasnt  It?  A.  Yes,  tOi.  Q.  And 
It  got  to  where  you  could  not  conceal  It  any 
longer,  and  you  told  yonr  mother  about  it? 
A.  She  asked  me,  and  I  told  her.  Q.  Did 
yon  erer  tell  Watson  anything  about  It  that 
you  were  in  a  family  way?  A.  No,  I 
nerer  did.  Q.  That  yon  were  in  a  family 
way,  tintU  yon  filed  the  action?  A.  No,  sir." 

To  my  mind  tlie  mere  reading  of  the  tore- 
Soing  recital  la  aoffldent  and  ought  to  con- 
Tlnce  any  reasonable  man  that  there  was  ab- 
solutely no  Gonduict  took  place  in  ttie  bed 
with  the  pifintiff  that  night  which  would 
constttnte  her  fordUe  and  violent  raviah- 
ment  When  asked  as  to  how  much  of  a 
struggle  took  place  in  the  bed,  she  stated 
merely,  "I  do  not  remember."  And  when 
asked  aa  to  whether  or  not  defendant  took 
hold  of  her  limbs  to  pull  them  apart,  she 
again  stated,  "I  do  not  remember."  Yet  her 
duty  is  to  resist  to  hec  utmost,  and  the  bur- 
den of  proving  this  is  upon  her.  And  when 
interrogated  on  the  very  essential  proposi- 
tion Involved  in  this  case  as  to  whetlier  or 
not  the  act  was  committed  with  her  consent, 
she  did  not  answet  it,  but  evaded  the  ques- 
tion and  said,  as  is  seen  above,  "1  was  scared 
and  nervous  and  told  him  to  go  on  out  and 
let  me  alone,"  and  then  manifestly  consented. 

It  Is  her  duty  to  resist;  the  act  of  rape  un- 
der her  petition  and  the  instructions  of  the 
court  could  not  be  consummated  except  by 
the  defendant  overcoming  her  resistance.  No 
resistance,  no  rape.   "Resistance"  means  to 

mp.-c» 


fight  back,  not  to  quietly  and  submissively 
yield ;  or,  as  is  said  by  H^an,  C.  J.,  in  State 
T.  Welcii,  87  Wis.  196,  "Resistance  Is  oppos- 
ing fon^  to  force,  not  retreating  from  force." 
And  not  only  must  the  resistance  be  made, 
but  It  must  be  made  to  the  utmost  of  her 
capacity,  for  the  court's  Instruction  was  that 
If  the  "plaintiff  submitted  to  the  embraces 
of  the  defendant  while  she  had  the  power 
to  resist  however  reluctantly  she  may  have 
yielded,  such  submission  deprives  the  act  of 
an  essential  element  of  rape." 

"Utmost"  is  defined  by  Webster  to  be: 
"The  most  possible;  the  farthest  limit;  the 
greatest  power,  degree,  or  effort"  The  plain- 
tiff pleaded  in  her  petition  that  by  force  and 
violence  she  was  ravished,  went  Into  the  trial 
of  the  case  upon  that  Issue,  and  then  testified 
to  facts  which  demonstrate  to  my  mind  be- 
yond any  reasonable  doubt  that  there  was  no 
force  and  violence  whatsoever  used,  or,  if  so, 
that  she  made  absolutely  no  resistance. 

I  have  examined  a  great  number  of  cases 
Involving  the  same  question  as  here,  and  I 
have  yet  to  find  a  r^rt  of  any  ease  with 
facts  even  approaching  those  shown  by  this 
record  being  sustained  by  any  court  as  con- 
stituting the  crime  of  rape.  As  I  view  It 
the  record  Is  totally  and  absolutely  devoid 
of  any  evidence  whatsoever  of  force,  vlolencek 
or  resistance. 

The  definition  of  the  word  "force,"  accord- 
ing to  Webster,  Is  as  follows:  "Power,  vio- 
lence, compulsion,  or  constraint  exerted  up- 
on a  person  or  thing;  strength  or  power,  of 
any  degree,  exercised  without  law,  or  con- 
trary to  law,  tipon  persons  or  things;  vio- 
lence." "Violence"  is  defined  by  Webster  as 
follows:  "Strength  or  energy  actively  dis- 
played or  exerted;  vehement  or  forcible  ac- 
tion; force;  Impetuouslty;  vehemence;  of 
persons,  vehement  or  unrestrained  eagerness; 
highly  excited  or  animated  force  or  energy." 

It  Is  a  misnomer,  It  Is  a  misapplication  of 
those  terms,  It  Is  a  violation  of  the  funda- 
mental common  ordinary  meaning  the  En- 
glish speaking  people  apply  to  those  words, 
for  a  court  to  say  that  that  which  plaln- 
tut  In  this  case  says  took  place  constitut- 
ed ravishment  by  force  and  violence.  No 
reliance  whatever  la  made  upon  any  threats 
having  been  made  by  the  defendant  against 
the  plaintiff  so  that  slie  was  In  no  wise  intim- 
idated. All  she  says  defendant  said  to  her 
Is  set  out  above  and  of  course  does  not  show 
any  threat  The  evidence  In  this  case  not 
only  contains  no  support  for  the  claim,  but 
It  affirmatively,  shows  that  none  existed. 
Necessarily  one  would  assume.  If  a  female  Is 
forcibly  ravished,  her  virtue  stolen,  and  left 
in  the  mental  condition  that  a  decent  female 
woald  be  under  those  circumstances,  that 
rest  and  sleep  would  be  out  of  the  quesUou 
for  at  least  the  balance  of  that  night  The 
ravlsher  would  have  murdered  Innocent  sleep  • 
and  left  her  distraught  and  wrought  to  the 
point  of  distraction.  But  not  so  In  the  pres- 
ent case.  This  woman  of  more  than  ordinary 
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strength,  size,  and  weight  says  she  peacefally 
dozed  off  to  Bleep  after  having  been  subject- 
ed to  30  minutes  of  forcible  ravishment,  and 
when  her  despoller  once  more  appeared  at 
her  bedside  to  repeat  It,  Instead  of  screaming, 
fleeing,  or  fighting,  slie  calmy  and  quietly 
told  him  to  go  away.  And  then  once  more 
admitted  him  to  her  bed  and  again  permitted 
herself  to  be  forcibly  ravished  for  another 
balf  bour,  and  the  little  child  which  slumber- 
ed by  her  side,  nor  the  other  children  In  the 
same  room,  nor  the  wife  In  the  adjoining 
room,  were  dlsturbea  by  her  efforts  to  pro- 
tect her  virginity.  The  bed  was  not  stained 
nor  apparently  disarranged,  nor  were  her 
clothes  stained  In  any  way,  nor  did  the  feroci- 
ty of  the  attack  result  In  any  hemorrhage 
whatsoever,  nor  did  either  of  them  bear  any 
marks  of  the  combat.  She  arose  the  next 
morning,  commingled  with  the  plaintiff  and 
his  family;  and  her  appearance  apparently  ex- 
cited no  comment  on  their  part,  nor  did  she 
complain  to  his  wife,  children,  associates,  or 
any  one  else  of  all  the  world  until  seven 
months  later,  when  on  the  SOtb  of  August, 
beginning  to  show  signs  of  pregnancy,  for  the 
first  time  she  told  her  mother.  I  challenge 
the  annals  of  Jurisprudence  to  supply  another 
case  of  similar  character,  or  one  where  the 
facts  even  approach  those  admitted  In  the 
case  at  bar,  where  a  Judgment  dvll  or  crim- 
inal has  been  sustained.  The  undisputed 
facts  cannot  exist  and  a  righteous  Judgment 
stand.  It  shipwrecks  logic,  reason,  and  law 
to  permit  a  Judgment  of  this  character  on 
this  evidence  to  be  affirmed.  I  do  not  place 
this  dissent  upon  precedent  Qr  authority,  for 
I  deem  that  I  need  not;  but  there  are  cases 
by  the  score  where  the  facts  are  stronger 
than  these,  and  appellate  courts  have  done 
that  wblch  in  every  case  they  should  do 
when  there  Is  no  evidence  to  support  a  ver- 
dict, declined  to  affirm  it.  Nearly  all  cases 
of  rape  are  criminal  in  their  character.  The 
evidence  of  the  force,  violence,  and  resistance 
must  be  established  to  the  satisfaction  of  the 
Jury  beyond  a  reasonable  doubt;  but,  after  it 
Is  establlEAied  beyond  a  reasonhbte  doubt,  it 
Is  DO  more  nor  less  than  the  evidence  of  force 
and  resistance.  Hence  the  grade  of  proof 
required  In  no  wise  touches  the  question  In 
this  case;  while  they  are  too  unreasonable 
tor  me  to  give  them  any  credence  whatever, 
the  things  to  which  this  woman  testifies  are 
assumed  to  be  absolutely  established  not  only 
beyond  a  reasonable  doubt  but  beyond  every 
doubt — ^they  are  assumed  to  be  simply  true, 
and  the  position  I  take  Is  that,  being  so  es- 
tablished, there  Is  no  evidence  of  rape. 

The  facts  in  the  case  of  State  v.  Cowing, 
99  Minn.  128,  108  N.  W.  851,  9  Ann.  Cas.  566, 
disclose  the  following:  "He  was  a  farmer,  49 
years  of  age,  and  had  a  family  of  seven 
children,  including  his  oldest  son,  22  years 
of  age.  He  was  never  before  accused  of  any 
crime,  and  had  lived  continuously  for  many 
years  on  a  farm  adjoining  the  farm  of  the 
ftither  at  the  complaining  witnesi.  The 


houses  were  about  three-quarters  of  a  mile 
apart  Apart  from  some  trouble  with  rheu- 
matlsm,  the  defendant  was  a  man  of  at  least 
ordinary  strength  and  w^ghed  about  16S 
pounds.  The  complaining  witness  was  on- 
married,  23  years  of  age,  had  done  the  usual 
work  of  a  girl  on  the  farm,  was  about  5 
feet  tall,  and  weighed  about  100  pounds.  The 
testimony,  read  in  the  light  of  the  trial 
court's  memorandum,  tended  to  show,  Imt  not 
satli^actorlly,  that  she  had  not  the  average 
mental  endowment,  nor  ordinary  physical 
stroigth,  and  that  she  had  suffered  from 
continued  111  health.  The  complainant's  ver- 
sion 1b  that  when  she  waa  In  the  kltdien  de- 
fendant came  In  softly  'and  grabbed  me  with 
my  arms  tight  hack  of  me  and  Bald,  "Llzile, 
we  are  going  to  have  some  fan."  I  aald  "No. 
I  d<m't  want  no  fun,"  dragging  me.  Aftw  1 
aald  I  didn't  want  any  fan,  he  grabbed  me 
with  botli  arms  again.  When  he  grabbed  me 
the  flrat  time  I  was  standing  by  the  stove 
with  my  back  toward  the  door.  When  be 
grabbed  me  the  second  time  I  was  standing 
the  same  way.  Then  he  Jerked  me  aroond, 
my  face  to  the  east  and  my  amiB  bade  of  me^ 
and  grabbed  me  tight,  dragging  me  cat  of  Qie 
kltdioi  In  through  the  door  Into  the  front 
room  sonth  of  the  UtdtoL  While  he  was 
dr^glng  me,  I  tried  to  flght  and  get  away 
as  bard  as  I  coold,  and  screamed  and  hol- 
lered as  load  as  I  eonld.  I  said  for  him  to 
leave  me  aUm^  let  go  of  me;  bat  he  dragged 
me  In  farther  and  throwed  me  tm  the  eoocfa 
with  my  ams  under  me  and  throwed  me  «i 
my  hands.  I  don't  know  how  large  Vu 
couch  is.  Then  he  kicked  his  1^  knee  below 
my  chest  and  pressed  me  down,  and  grabbed 
with  his  left  hand  into  my  throat  and  choked 
me  as  hard  as  he  could,  and  with  his  right 
hand  he  rushed  up  my  clothes  so  qnliA,  and 
then  he  had  sexual  Intercourse  with  me.  It 
caused  me  to  flow  blood  all  over  my  skirt. 
I  see  him  when  he  got  off  me.  There  was 
blood  on  his  right  band,  across  his  fingers, 
and  across  the  whole  length  of  his  hand. 
This  Intercourse  caused  me  pain.  Bfy  throat 
was  sore,  and  I  was  lame  all  over.  It  caused 
me  pain  when  be  was  doing  this.  My  head 
ached.  It  hurt  me  at  the  time  he  was  do- 
ing this  hard.  Just  as  though  some  one  was 
running  a  knife  through  me  and  tearing  me 
all  to  pieces.  I  did  not  In  any  manner  con- 
sent to  that  Intercourse  I  was  not  willing 
that  he  should  have  It  vrlth  me.  I  tried 
Just  as  hard  as  X  could  to  get  away.  After 
be  did  this  he  went  right  off.  Wh^  he  got 
off  my  person  he  ro^ed  his  clothes  right  ap 
quick  with  both  bands  anA  then  ynat  right 
onf" 

Discussing  these  facts,  the  court  said: 
"The  principal  question  presented  by  the 
record  concerns  the  sufficiency  of  the  testi- 
mony of  the  prosecutrix  to  show  the  d^;ree 
of  resistance  to  the  assault  charged  whldi 
the  law  requires.  That  d^:ree,  in  the  na- 
ture of  things  dlfllcnlt  of  determlnatUm,  has 
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been  tbe  subject  of  much  I^I  controTerey. 
*  *  *  In  the  case  at  bar  there  is  no  lack 
of  testimony  to  the  conclusion  that  the  pros- 
ecntrlz  did  not  consent,  but  there  Is  Uttle 
other  evidence  in  this  regard.  She  says  she 
tried  to  Oght  and  get  away  Just  as  hard  as 
she  could  while  he  was  drag^ng  her;  but 
there  is  no  speciflc  act  of  resistance  testified 
to  after  she  wbls  carried  to  the  couch.  She 
does  not  say  tliat  she  employed  the  instinc- 
tive devices  of  self-defense;  for  example^ 
she  does  not  say  that  she  crossed  her  legs 
or  tried  to  keep  them  together.  There  is  no 
evidence  tbat.she  used  tbe  natural  means  of 
defense.  While  the  defendant's  left  knee 
was  below  her  chest  and  he  was  pressing 
her  down  and  held  her  throat  with  his  right 
hand,  as  she  testifies,  it  might  well  be  that 
she  could  not  have  taken  her  arms  out 
ifrom  under  her  body;  but  it  is  unexplained 
why  she  did  not  free  one  arm  at  least  when 
he  was  in  the  position  he  must  afterwards 
have  assumed  to  have  accomplished  his  pur- 
pose. Mot  only  is  she  not  shown  to  have 
used  or  tried  to  use  her  hands,  but  there  Is 
no  testimony  that  she  used  or  tried  to  use 
her  body,  legs,  or  any  other  ordinary  means 
of  reprisal.  Neither  the  victim  nor  the  per- 
petrator appear  to  have  borne  any  bruise  or 
mark  resulting  from  the  struggle.  There  Is 
confused  testimony  that  one  of  her  skirts 
was  slightly  torn,  but  no  evidence  that  her 
clothing  bad  been  touched  or  torn.  Nor  does 
the  record  show  any  threats  or  intimidation 
on  the  part  of  the  defendant,  or  any  Intent 
on  bis  part  to  use  any  means  necessary  to 
accomplish  his  purpose,  nor  any  reasonable 
ground  for  apprehension  of  bodily  harm,  nor 
such  a  place  or  position  of  the  prosecutrix 
as  would  have  rendered  resistance  useless. 
It  would  seem  that  the  only  theory  upon 
which  her  testimony  Is  snffldent  to  show  re- 
sistance is  that  ordinary  means  of  self-de- 
fense were  precluded  by  ber  mental  condi- 
tion. The  record  does  not  show  her  collapse 
or  uncottsdousnees.  The  only  evldoice  on 
this  point  Is  in  her  cross-examination.  She 
was  asked  whethw  she  had  not  testified  on 
the  preliminary  examination  to  a  series  of 
statements,  in<dndlng  at  the  end  the  follow* 
ing :  '  "And  pretty  soon  he  threw  up  my 
clothes  In  a  rush.  My  mind  was  gone  so 
that  I  didn't  know  what  he  was  doing.  So 
metty  soon  he  got  his  privities  into  me  as 
hard  as  he  could,  and  mauled  It  around  aa 
hard  as  he  could."  Did  you  so  testis?'  She 
answered  that  she  'did  not  testify  that  way 
the  first  time.  Not  the  last  part,  I  didn't' 
The  reporter  who  took  the  minutes  of  the 
testimony  on  the  examination  before  the 
magistrate  swore  that  she  did  so  testify. 
Moreover,  her  own  testimooy  on  trial,  pre- 
viously referred  to,  was  not  consistent  with 
the  denlaL  For  present  purpose  it  is  proper 
to  consider  this  testimony  most  favorably  to 
the  prosecutrix;  but,  in  allowing  the  testi- 
mony as  to  her  mental  condition  to  remain, 
It  Is  to  he  borne  in  mind  that  there  exist 


contradictions  as  to  her  statement  of  her 
own  analytical  consdousuess  at  the  time  of 
the  act.  Her  testimony  reveals  a  clear 
memory  and  close  observation  as  to  what 
happened  Immediately  before  and  Immediate- 
ly after  tbe  act  complained  of.  She  beard 
him  tear  her  skirt,  which,  In  the  trial,  she 
said  did  not  tear  very  easily,  and  as  to 
which,  on  the  preliminary  examination,  she 
testified,  'It  tears  very  easy.'  The  tear  did 
not  make  a  very  loud  noise,  but  she  beard 
it  tear.  'I  don't  mean  his  little  finger.'  She 
had  previously  testified  that  her  bearing 
was  reasonably  good.  After  the  act  she 
Bald  'there  was  blood  on  his  right  hand, 
across  his  fingers,  and  across  the  whole 
length  of  his  hand.'  Immediately  after- 
wards she  testified  that  the  accused  left. 
She  then  saw  cows  break  out  and  come  up 
towards  the  house  where  there  was  a  line 
of  fancy  clothes,  and  she  didn't  want  them 
to  chew  them,  so  she  went  out  as  far  as  the 
porch  and  set  the  dog  on  them;  but  she 
didn't  run,  she  'Just  wiggled  out  that  far.' 
This  testimony  tends  to  corroborate  that  of 
the  defendant  as  to  the  same  Incident  Tak- 
ing the  testimony  as  a  whole,  it  creates 
more  than  a  grave  doubt  whether  either  re- 
sistance or  a  state  of  mind  excusing  the  fail- 
ure to  resist  was  shown.  It  Is  apparent  that 
upon  a  new  trial  tbe  testimony  of  the  prose* 
cntrlx  could  be  made  more  definite  as  to  the 
speciflc  acts  of  resistance  and  as  to  the  con- 
dition of  her  will  at  the  time  of  the  alleged 
outrage.  The  proof  as  to  her  mental  and 
physical  condition  at  that  time,  now  Inade- 
quate and  leaving  much  to  conjecture,  Is  sus- 
ceptible of  being  properly  made  more  cer- 
tain. See  State  v.  Peterson,  110  Iowa,  647, 
82  N.  W.  829.  It  must  occur  that  the  cir- 
cumstances of  outrages  such  as  this  Is  alleged 
to  have  been  are  not  so  nearly  Identical  that 
a  decision  on  one  state  of  facts  can  be  re- 
garded as  determining  another  controverty. 
We  are  especially  referred  to  Spauldlng  v. 
State,  61  Neb.  2S9.  8S  N.  W.  80,  and  Baer 
V.  State,  69  Neb.  655,  81  N.  W.  866,  as  con- 
taining Judicial  sanction  of  a  conviction 
upon  the  facts  similar  to  those  at  bar.  In 
the  case  first  named,  the  court  commenting 
on  the  absence  of  resistance  as  would  usual- 
ly be  expected,  sets  forth,  among  other 
things,  that  the  prosecutrix  struck  the  de- 
fendant leaving  a  mark  on  him  visible  for 
some  time  thereafter,  that  he  admitted  re- 
ceiving a  blow  from  her,  and  that  her  testi- 
mony as  to  becoming  unconscious  was  In  a 
degree  corroborated  by  other  witnesses.  In 
the  last-named  case,  the  prosecutrix  testified 
tliat  In  the  struggle  she  was  dragged  around 
the  floor  many  times,  despite  her  most  agon- 
izing appeals  to  the  defendant  and  to  God. 
She  was  scratched,  bruised,  and  her  clothes 
torn,  and  made  complaint  immediately. 
There  was  also  evidence  of  intimation  and 
of  threats  to  kill."  See,  also,  Llvinghouse 
V.  State  (1906)  76  Neb.  491,  107  N.  W.  854. 
To  the  same  effect  la  the  early  case  from 
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the  Supreme  Court  of  Nebraska  (Oleson  t. 
State,  U  Neb.  276,  9  N.  W.  38,  38  Am.  Rep. 
388),  wherein  CMef  JusUce  MaxweU,  who 
prepared  the  oidnlon,  quoted  approvingly 
from  the  following  authorities,  as  follows: 
"In  the  case  of  People  t.  Morrison,  1  Par- 
ker, Cr.  B.  625,  it  Is  said,  to  constitute  the 
crime  there  must  be  unlawful  and  carnal 
knowledge  of  a  woman  by  force,  and  against 
her  wUL  •  •  •  The'  prosecutrix.  If  she 
was  the  weaker  party,  was  bound  to  resist 
to  the  utmost  Nature  had  given  her  hands 
and  feet  with  which  she  could  kick  and 
strike,  teeth  to  bite,  and  a  voice  to  cry  out; 
all  these  should  have  been  put  in  requisition 
in  defense  of  her  chastity.  In  People  v. 
DohrlDg,  69  N.  T.  374  [17  Am.  Rep.  3491,  it  Is 
held  that  In  order  to  constitate  the  crime 
of  rape  of  a  female  over  ten  years  of  age, 
when  it  appears  that  at  th^  time  of  Qie  al- 
leged offense  she  was  oonscdons,  bad  the  pos- 
sesslou  of  her  natural  mental  and  physical 
powers,  was  not  overcome  by  numbers  or 
terrified  by  threats,  or  In  such  place  or  posi- 
tion that  resistance  would  have  been  useless. 
It  must  also  be  made  to  appear  that  she  did 
resist  to  the  extent  of  her  ability  at  the 
time,  and  under  the  circumstances.'  In  the 
'case  of  People  v.  Benson,  e  Gal  221  (85  Am. 
Dec.  006).  It  is  said:  That  there  was  no 
outcry,  though  aid  was  at  band,  and  the 
prosecutrix  knew  It;  that  there  was  no  Im- 
mediate disclosure ;  that  there  was  no  Indi- 
cation of  violence  on  her  person;  and  that 
the  act  wiCs  committed  at  a  time  and  tmder 
dicumstances  calculated  to  raise  a  doubt  as 
to  the  nnployment  of  force — are  put  as 
strong  clrcnmstancea  of  defense,  not  as  con- 
clusive, but  as  throwing  a  doubt  upon  the 
assumption  that  there  was  a  real  absence  of 
assault'  In  Whitney  r.  State,  85  Ind.  606. 
the  court  say:  *In  prosecutions  for  this 
crime  the  best  of  judges  of  ancient  and  mod- 
em times  have  laid  down  certain  trats  by 
which  to  be  governed  in  ascertaining  the 
truthfulness  of  the  party  preferring  the 
<diarge  They  concur  tn  saying  that  her 
evidence  should  be  carefully  considered ;  and 
If  the  witness  be  of  good  character,  if  she 
presently  discovered  the  offense  and  made 
search  for  the  offender,  If  the  party  accus- 
ed fled  for  it,  these  and  the  like  are  concur- 
ring drcttmstances  whl(A  will  give  greater 
probability  to  her  evidence.  But  on  the  oth- 
er hand,  If  she  be  of  evU  fame,  and  stand 
unsu^rted  by  the  testimony  of  otheni;  If 
she  concealed  the  Injury  for  any  considerable 
time  after  she  had  an  opportunity  to  com- 
plain; If  the  place  where  the  act  was  alleg- 
ed to  have  been  committed  w^  sadh  that  it 
was  possible  she  might  have  been  heard, 
and  she  made  no  outcry — these  and  the  like 
circumstances  carry  a  strong  but  not  con- 
clualve  presumption  that  her  testimony  is 
talse  or  feigned.' " 

in  the  case  of  Brown  t*  State,  127  Wis. 
193,  106  N.  W.  536,  7  Ann.  Cas.  258,  the 
facto  are  stated  as  follows:  "The  Informa- 


tion alleged  that  *on  the  27tb  day  of  Octo- 
ber,  in  the  year  19(M,  at  said  county,  Grant 
Brown  did  ravish  and  carnally  know  one 
Kdna  Nethery,  a  female  of  the  age  of  fonis 
teen  years  and  more,  by  force  and  against 
her  will  and  against  the  peace  and  dignity 
of  the  state  of  Wisconsin.*  The  two  parties 
were  children  of  neighboring  tarmers  who 
had  known  each  other  all  their  lives.  The 
accused  was  20  years  old,  the  pnwecutrlx 
Within  the  year  before  the  event  they  liad 
been  thrown  to  some  extent  in  company  at 
social  gatherings,  at  one  of  which  at  least 
bad  occurred  direct  personal  contact  In  some 
games  described  as  involving  ^Ussliie  for- 
feits.* On  October  29th,  the  prosecutrix 
went  by  a  usual  path  across  fields  to  ber 
grandmother's  house  for  the  purpose  of  hav- 
ing an  aunt  try  on  certain  Nothing  bein? 
made  for  her.  Such  path  passed  by  and 
over  porta  of  the  farm  of  defendant's  fa- 
ther.  Defendant  was  ta  the  ffeld  drlvlBg  out 
hogs  and  repairing  a  fence,  and,  w  prose- 
cutrix reached  a  stile,  he  was  (dose  thereto, 
BO  engaged.  She  addressed  Urn  In  a  playful 
way  with  refnenoe  to  his  work,  and  he  sus- 
pended the  same  and  came  np  to  ber.  Her 
story  is  that  he  at  once  seized  her,  tripped 
her  to  the  ground,  placed  himself  in  front 
and  oyer  her,  unbuttoned  her  underdothlng, 
then  his  own  clothing,  and  had  intercourse 
with  her ;  that  the  only  thtag  she  said  w&9 
to  request  him  to  let  ber  gov  and,  tbrtngtk- 
out  the  description  of  the  errmt,  her  only 
atatemeut  with  reference  to  ber  own  conduct 
was,  repeatedly :  *I  tried  as  bard  as  I  could 
to  get  away.  I  was  trying  an  the  time  to 
get  away  Jost  as  hard  as  I  could.  I  vnis 
trying  to  get  up.  I  palled  at  the  grass.  I 
screamed  as  hard  as  I  could,  and  he  told 
me  to  shut  up,  and  I  dldn%  and  then  he 
held  his  hand  on  my  mooth  until  I  was  al- 
most strangled.'  Also  that  at  one  time  she 
got  Iiold  of  the  foiee  to  try  to  pull  herself 
away.  Whenever  he  removed  his  hand  from 
hoe  mouth  She  rq>eated  hex  screams.  She 
d^es  any  recollection  as  to  the  position  of 
her.  limbs  at  any  ot  these  times,  or  whwe 
his  were  with  reference  to  herself.  She 
confined  hw  statement  of  the  force  used  by 
him  to  the  actual  sexual  pmetratlon.  She 
makes  no  mention  <A  any  use  of  her  hands 
or  her  lower  limbs.  After  the  completion  of 
the  intercourse,  she  says  he  made  her  prom- 
ise not  to  tell,  and,  upon  her  doing  so,  allow- 
ed her  to  arise.  She  says  she  made  the 
promise  because  she  was  a^ld  of  him,  and 
did  not  know  what  he  would  do  If  she  did 
not  Thereupon  she  proceeded  to  her  grand- 
mother's house,  something  more  than  a  quar- 
ts of  a  mile,  but;  befora  entering  the  house, 
went  into  a  shed,  slightly  ott  her  direct 
course,  to  arrange  her  underclothing.  There 
she  discovered  flow  of  blood,  and,  as  she 
states,  became  frightened  and  rushed  into 
the  house  of  her  aunt  where  she  at  onoe 
exclaimed:  'Grant  Brown  has  (done  some- 
thing) to  me.  01  What  shaUI  dor  Where- 
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upon  the  atint  Immediately  took  her  home 
and  informed  her  mother.  She  was  taken 
to  the  family  ithyslclan  for  examination, 
who,  however,  lustponed  It  until  the  next 
day,  when,  in  company  with  another  phyal- 
clan,  a  physical  examination  was  made,  dls- 
closing  fresh  rupture  of  the  hym^  and  a 
condition  of  the  genital  parts  Indicating 
recent  sexual  intercourse,  but  not  significant 
aa  to  whether  the  same  had  been  accom- 
plished forcibly  or  otherwise.  Her  person 
nowhere  showed  any  bruises  or  injuries,  nor 
did  her  clothing,  except  for  a  rip  about  an 
inch  long  In  her  drawers.  At  this  examina- 
tion she  stated  to  one  of  the  physicians  that 
she  bad  not  resisted  or  made  any  fl^t 
The  defeaidant's  story  differed  only  in  some 
details  and  in  the  denial  of  any  resistance, 
asserting  that  when  she  came  where  he  was 
at  work  and  addressed  certain  playful  re- 
marks to  him  he  approached  her,  placed  bts 
arm  about  her,  and  indulged  In  certain  liber- 
ties with  her  person,  to  wliich  she  offered  no 
resistance,  whereupon  he  laid  her  down  and 
liad  intercourse  with  lier;  she  at  no  time 
making  any  resistance  or  outcry.  There 
were  no  marks  upon  his  iAce,  hands,  or  cloth- 
ing of  any  straggle.  Accused  (sic)  was  a 
well-matured  girl  for  her  years,  weighing  117 
pounda  About  a  week  before  the  event  she 
had  beat  111  with  measles  for  four  or  five 
days,  and  made  some  suggestion  that  she 
had  not  fDlly  recovered  her  strength  on  Octo- 
ber 29tlL  Defendant's  physical  diaractexls- 
tlcs  are  shown  only  to  the  extent  that  he 
,  weighed  ICO  pounds,  and  had  been  brought 
OP  on  a  farm  doing  farm  work." 

DiscnsBinc  the  cas^  the  court  said:  "Not 
only  must  there  be  entire  absence  of  mental 
consent  or  assent,  but  there  must  be  the 
most  rehemeut  exercise  of  every  physical 
means  or  fitCulty  witUn  the  w<mum*a  power 
to  resist  tbe  penetration  of  her  person,  and 
this  must  be  shown  to  persist  until  the  of- 
fense is  consummated.  We  need  not  men- 
tion the  exception  where  the  power  of  re- 
sistance is  overcome  by  unconsdonsness, 
threats,  or  exhaustion,  for,  in  this  case,  there 
is  no  proof  of  any  of  those  things.  Further, 
it  is  settled  In  this  state  that  no  mere  general 
statements  of  the  prosecutrix  involving  her 
conclusions,  that  she  did  her  utmost  and 
the  like,  will  suffice  to  establish  this  essen- 
tial fact;  but  she  must  relate  the  very  acta 
done.  In  order  that  the  jury  and  the  court 
may  Judge  whether  any  were  omitted.  Bohl- 
mann  v.  State,  98  Wis.  617,  74  N.  W.  343; 
Devoy  T.  State,  122  Wis.  148,  99  N.  W.  455. 
Turning  to  the  testimony  of  prosecutrix,  we 
find  it  limited  to  the  general  statement,  often 
repeated,  that  she  tried  as  hard  as  she  could 
to  get  away.  Except  for  one  demand,  when 
first  seized,  to  'let  me  go,'  and  inarticulate 
screams,  she  mentions  no  verbal  protests. 
While  we  would  reasonably  recognize  the 
UmitatlonB  resting  on  many  people  In  at- 
twnpting  expression  and  description,  we  can- 


not conceive  it  possible  that  one  whose  mind 
and  exertions  had,  during  an  encounter  of 
this  sort,  been  set  on  resistance,  could  or 
would  In  narrative  mention  nothing  but  es- 
cape or  withdrawal.  A  woman's  means  of 
protection  are  not  limited  to  that,  but  she 
is  equipped  to  interpose  most  effective  ob- 
stacles by  means  of  hands  and  limbs  and 
pelvic  muscles.  Indeed,  medical  writers  in< 
slst  that  these  obstades  are  practically  in- 
superable in  absence  of  more  than  the  usual 
relative  disproportion  of  age  and  strength 
between  man  and  woman,  though  no  such 
impossibility  is  recognized  as  a  rule  of  law. 
3  Wharton  &  S.  Med.  Jur.  8S  172,  188,  and 
authorities  cited;  1  Beck,  Med.  Jur.  203.  In 
addition  to  the  interposition  of  such  obstacles 
is  the  aMUty  and  tendency  of  reprisal,  of 
counter  physical  attack.  It  Is  hardly  within 
the  range  of  reason  that  a  man  should  come 
out  of  so  desperate  an  encounter  as  the  de- 
termined normal  woman  would  make  neces- 
sary, without  signs  thereof  upon  bis  face, 
hands,  or  clothing.  Yet  this  prosecutrix,  of 
at  least  fair  intelligence,  education,  and  abil- 
ity of  expression,  in  her  narrative  moitlona 
no  single  act  of  resistance  or  rqirlaal.  It  la 
incmceiTable  that  such  efforts  aliould  have 
been  forgotten  if  they  were  made,  or  should 
fail  of  prominence  in  her  narrative.  The 
distinction  between  escape  and  resistance  is 
admirably  discussed  by  Byan*  O.  3^  in  State 
T.  Welch,  87  Wis.  106,  201.  Resistance  Is 
opposing  force  to  totea  (Bonvler),  not  re- 
treating from  force.  These  lllnstratltnu  but 
serve  to  point  the  radical  difference  between 
the  mental- conception  of  resistance  and  es* 
cape  and  emphasize  the  improbability  that 
if  the  former  elated  only  the  latter  would 
have  been  mentioned.  This  court  does  not 
hold,  with  some,  tiiat,  as  matter  of  law,  rape 
cannot  be  established  by  the  uncorroborated 
testimony  of  the  sufferer,  hat,  in  common 
with  all  courts,  recognizes  that,  without  such 
corroboration,  her  testimony  must  be  most 
clear  and  convincing.  Among  the -corroborat- 
ing circumstances  almost  universally  present 
In  cases  of  actual  rape  are  the  signs  and 
marks  of  the  struggle  upon  the  clothing  and 
persons  of  the  parUdpants,  and  the  com- 
plaint by  the  sufferer  at  the  earliest  oppor- 
tunity. In  the  present  case  the  former  is 
absolutely  wanting,  for  the  one-inch  rip  In 
prosecutrix's  imderwear  was  not  shown  to 
be  of  a  character  or  location  significant  of 
force  or  violence.  Not  a  bruise  or  scratch 
on  ^ther  was  proved,  and  none  exist  on 
prosecutrix,  for  sbe  was  carefully  examined 
by  physicians.  Her  outer  clothing  not  only 
presented  no  tearing,  but  no  disarray,  so  far 
as  the  testimony  goes.  When  one  pauses  to 
refiect  upon  the  terrific  resistance  which  the 
determined  woman  should  make,  such  a  sit- 
uation is  well-nigh  incredible  The  signifi- 
cance of  the  other  corroborative  circum- 
stance, that  of  Immediate  disclosure,  is  much 
weakened  in  this  case  by  the  fact  that  prose> 
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cntrlx  turned  from  her  way  to  friends  and 
succor  to  arrange  her  underclothing  and 
there  discovered  a  condition  making  silence 
Impossible.  Such  facts  cannot  but  suggest  a 
doubt  whether  her  encounter  would  ever 
have  been  disclosed  had  not  the  discovery 
of  blood  aroused  her  fear  that  she  was  in- 
jured and  must  seek  medical  aid,  or  at  least 
that  she  could  not  conceal  from  her  family 
what  had  taken  place.  Nor  Is  this  thougbt- 
fulnesa  of  the  disarrangement  of  her  cloth- 
ing consistent  with  the  outraged  woman's 
terror-stricken  flight  to  frirads  to  give  the 
alarm  and  seek  aid  which  Is  to  be  expected. 
We  are  convinced  that  there  was  no  evidence 
of  the  resistance  which  is  essential  to  the 
crime  of  rape,  and  that  the  motion  for 
new  trial  should  have  been  granted  on  tliat 
ground." 

In  the  case  of  Price  v.  State,  36  Tex.  Cr. 
R.  143.  36  S.  W.  988,  from  the  Court  of 
Criminal  Appeals,  the  prosecutrix  detailed 
the  ticta  as  follows:  "When  we  bad  gone 
into  the  Tatum  pasture,  and  gotten  about  a 
mile  or  a  mile  and  a  lialf  of  my  father's  house, 
the  defendant  caught  my  horse  by  tiie  bridle, 
.and  said,  *We  want  to  stop  here.'  He  got 
off  of  his  horse  on  the  left  dde,  and  caught 
hold  of  me,  and  pulled  me  off  on  tlie  left 
side  of  my  horse.  He  was  riding  on  the 
right  side  of  the  road,  and  I  on  the  1^  go- 
ing north.  When  he  pulled  me  off  my  horse, 
while  I  was  begging  and  crying,  he  pulled 
out  a  pistol,  and  said  for  roe  to  quit,  or  he 
would  kill  me.  He  laid  it  down  by  us.  He 
caught  both  of  my  bands  in  one  of  liia,  and 
held  both  in  that  way  nntU  he  did  what 
be  wanted  to.  He  pulled  up  my  clothes,  and 
raped  me.  His  male  organ  iwnetrated  my 
female  organ.  I  did  all  I  could  to  keep  him 
from  raping  me.  I  begged  him,  and,  wliile 
he  held  my  bands  in  one  of  Iiis,  I  shoved 
him  as  well  as  I  could  with  my  arms.  I  did 
not  kick  or  scratch  him.  He  was  not  bruised 
or  scratched,  as  far  as  I  know.  My  drawers 
were  torn  down  one  leg.  He  told  me,  if  I  told 
on  him,  he  would  kill  my  father.  The  prose- 
cutrix testified  that  she  went  on  home,  ap- 
pellant accompanying  her,  and  ttiat  they  ar- 
rived there  a  little  before  her  sister  and  Mr. 
Maltby  came;  that  she  slept  with  her  sister 
that  night,  and  said  nothing  about  it  Said 
nothing  to  her  people  the  next  morning,  and 
did  not  mention  the  matter  until  in  August 
following,  and  then  she  mentioned  it  only 
when  her  sister  remarked  that  something 
was  the  matter  with  her,  and  she  then  told 
her  about  the  rape  that  had  occurred  in  the 
pasture,  some  seven  months  previous.  Her 
excuse  for  not  telling  sooner  was  because 
the  defendant  threatened  to  kill  her  father 
If  she  did,  and  that  he  was  a  dangerous  man, 
and  she  was  afraid  of  him." 

The  court,  discussing  the  case,  said:  "In 
this  case,  however,  instead  of  only  three 
months  elapsing  tietween  the  alleged  offense 
and  the  complaint  made  by  the  prosecutrix, 


more  tlian  seven  months  had  elapsed,  and 
only  when  her  condition  exposed  her  did 
she  state  anything  in  regard  to  the  matter. 
This  long  silence  and  the  drcumstances  un- 
der which  she  made  the  accusation  should 
go  very  for  to  discredit  her,  and  to  suggest 
that  the  act  of  carnal  Intercourse,  if  It  was 
with  the  defendant  at  all,  was  with  her 
consent.  The  excuse  she  gives,  that  she 
feared  the  appellant  would  kill  her  father, 
under  the  circumstances  of  this  case,  must 
appear  very  flimsy.  Indeed.  The  appellant 
was  shown  not  to  live  in  the  family,  and  not 
to  have  any  authority  or  control  over  her; 
an^  this  statement  of  hers,  as  a  reason  for 
her  long  silence,  does  not  comport  with  the 
Int^rity  of  a  virtuous  female,  who  tiaa  been 
outraged,  and  who  is  jealous  of  her  honor. 
If  we  look  to  the  circumstances  of  the  out- 
rage itself  as  narrated  by  her,  they  Ukewiae 
appear  shadowy.  There  was  no  attempt  at 
flight,  though  she  was  on  horseback.  No 
evidence  of  any  injury  or  struggle^  She  ap- 
pears to  have  unresistingly  submitted  to  be- 
ing lifted  from  her  horse,  and,  after  the  out- 
rage was  accomplished,  to  be  lifted  bad 
again,  by  the  deatroyw  of  her  innocence,  to 
have  accepted  his  escort  to  her  home^  and 
to  have  gone  with  Mm  on  two  sleigh  rides 
a  few  days  afterwards;  and  all  this  without 
any  suggestion  that  be  had  demeaned  him- 
self towards  her  In  any  other  wise  than  a  man- 
ner which  met  her  approval  Under  all  of 
tlie  fkcts  of  this  caae^  it  occnrs  to  ne  that  Uie 
lower  court  should  have  nnhedtatingly  grant- 
ed a  new  trial  In  this  cause.  Although  a 
stricter  rule  prevails  here  with  reference  to 
a  new  trial  than  in  the  Iowa  court,  yet, 
from  the  record  in  this  case,  we  cannot  per- 
mit this  verdict  to  stand." 

The  foregoing  cases,  while  all  criminal  In 
their  character,  present  no  different  legal 
situation  aside  from  the  result  of  the  verdict 
than  the  case  at  bar.  Both  dvll  and  crim- 
inal prosecutions  for  rape  involve  proof  of 
the  same  elements.  One  must  be  proven  by 
a  preponderance  of  the  evidence  and  the 
other  beyond  a  reasonable  doubt  In  the 
case  at  bar  I  assume  that  the  evidence  of 
the  prosecutrix  Is  absolutely  true,  and,  so 
assuming,  feel  that  the  same  judgment 
should  follow  In  this  case  as  was  rendered  In 
the  civil  rape  case  of  Robinson  v.  Musser, 
78  Mo.  153,  which  Is,  "Volenti  non  fit  in- 
juria." 

The  foregoing  are  but  a  few  cases  of  which 
scores  may  be  found  where  appellate  courts 
have  refused  to  allow  verdicts  to  stand 
where  the  evidence  was  Inflnltely  stronger 
on  the  part  of  the  prosecution  than  In  this 
case,  and  I  have  never  found  one  which  In 
weakness  has  even  approached  It  that  has 
been  challenged  and  sustained.  There  was 
evidence  offered,  as  Indicated  in  the  opinion 
of  the  court  that  the  plaintiff  was  of  previous 
chaste  and  virtuous  character,  and  hence 
that,  even  though  she  consented,  rape  was 
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committed  and  she  sbould  recover ;  bnt  It  Is 
to  be  observed  that  tbe  defendant  had  no 
notice  of  any  such  charge  being  made  against 
him.  It  was  not  averred  In  the  petition,  the 
case  was  not  tried  upon  such  theory,  the 
court  did  not  Instruct  upon  It,  and  the  de> 
fendant  was  given  no  opportunity  to  defend 
on  that  ground.  I  believe  that  this  is  tbe 
ground  this  case  should  have  been  based 
upon,  that  plalntlfT  should  have  charged  de- 
fradant  with  tiavlng  had  intercourse  with 
her,  that  she  was  not  his  wife,  was  of  the 
age  of  17  years,  and  of  previous  chaste  and 
virtuous  character,  and  substantial  justice 
herein  requires  that  the  case  be  returned 
and  tried  upon  that  ground.  If  this  defend- 
ant liad  IntercoTUW  with  the  plaintiff  though 
with  her  consent  and  she  is  of  previous 
chaste  and  virtuous  character,  the  punlsb* 
ment  Inflicted  upon  him  herein  is  wholly  In- 
adequate. He  should  not  only  be  made  to 
suffer  civilly,  but  his  act  constituted  a  crime 
for  which  the  state  ought  to  proceed  against 
him;  bat,  in  whatever  form  his  punishment 
comes,  it  should  be  according  to  the  law.  If 
we  convict  guilty  men  by  methods  which  ig- 
nore the  law  and  its  demands,  we  make  it 
easy  to  convict  Innocent  men  in  the  same 
way.  If  a  guilty  man  can  be  convicted  with- 
out evidence,  so  may  an  innocent  one,  and 
this  Is  the  rank  danger  which  lurks  la  the 
affirmance  of  this  Judgment  .1  make  no 
claim  to  being  a  prophet,  but  the  conclusion 
reached  in  this  case  will  be  departed  from 
some  day.  It  will  not  do  to  say  that  a  man 
may  be  convicted  of  forcible  rape  on  the  un- 
corroborated evidence  of  a  female  who  weighs 
135  or  140  pounds  in  full  possession  of  all 
her  f&culOes,  right  In  tbe  heart  of  his  fam- 
ily, with  them  all  around  him  and  nndls- 
tnrbed,  when  she  does  not  fight,  yell,  or  com- 
plain. Such  a  holding  repeals  the  statute. 
'  Seoce,  I  feel  in  this  case,  a  Judicial  crime 
is  being  perpetrated,  and  that  this  man  is 
b^ng  stripped  of  his  property  In  defiance 
of  and  contrary  to  law. 


CLABK80N  et  sL  t.  WASHINGTON  et  al. 
(Supreme  Court  of  Oklahoma.  April  15,  1913.) 

(ByUahut      the  Court.) 

1.  Mabriaoe  (5  20*)— IwDiANs— Feb  Vobba  DB 
Pb^senti— What  Constitutes. 

Ifividence  examined,  and  held,  that  the  same 
reasonaUy  tends  to  simport  the  findinc  of  the 
court  that  there  existed  m>m  tbe  incepaon  such 
an  agreement  between  the  parties  In  interest  as 
was  neceasary  to  constitute  a  marriage  per 
verba  de  preesenti. 

USA.  Note.— For  other  cases,  see  Marriage, 
Cent.  Dig.  a  12-14;  Dec.  Dig.  |  20.*] 

2.  DowBB     79*)  —  Mabbuqe  —  Fbesuuftion 
OF  DivoBCE— Action  fob  Doweb. 

Where  pending  the  time  a  man  and  woman, 
citizens  of  tbe  Creek  Nation,  were  living  to- 
gether as  husband  and  wife  under  a  common- 
law  marriage,  the  husband  was  convicted  of  a 


felony  and  sent  to  tbe  penitentiary,  and  where, 

pending  his  confinement,  tbe  wife  married  au' 
ot^ier  and  after  the  death  of  her  common-law 
husband  brought  suit  for  dower  out  of  bis  al- 
totmoit,  Aeld,  in  ^  absence  of  further  evidence 
on  the  subject,  that  U  will  bs  presumed  she  was 
divorced  from  her  common-law  husband  prior 
to  ber  marriage  with  her  second  hnaband.  Held, 
farther,  tbat  as  she  was  not  the  widow  of  the 
former  husband  she  was  not  dowable  out  of 
Us  allotment 

[Ed.  Note.— For  other  cases,  see  Dower,  Oent 
Dig.  S9  294-300;  Dec  Dig.  \  79.»] 

3.  APPBARANCE  (S  20*)— ATTKB  JCDQltEMT— BIT- 

Where,  in  a  suit  In  ejectment  brought 
against  a  grantee  to  recover -land  conveyed  her 
by  warranty  deed.  Judgment  went  against  her 
administrator  after  her  death  and  also  over 
apalnst  ber  grantor  for  the  price  of  the  land 
mentioned  in  tbe  deed  as  provided  in  Gomp. 
Laws  1909.  ff  1205,  120tt,  and  where,  after 
Judgment  the  grantor  appeared  and  filed  a  mo- 
tion to  set  adde  the  Judgment  and  for  a  new 
trial,  AeW,  that  he  thereby  entered  a  general 
appearance  and  validated  the  Jndgment  &Dd 
that,  too,  notwithstanding  any  defect  in  the 
proof  of  service  of  the  notice  prescribed  by  sec- 
tion 1205  and  in  the  absence  of  service  of  snm> 
mons  on  him. 

[Ed.  Note.— For  other  cases,  see  Appeatance, 
Cent  Dig.  U  1M^10»:  Dea  IMg.  f  26.*] 

Erroi*from  District  Court,  Okfuskee  Oonn- 

ty;  John  Carrutbers,  Judge. 

Action  by  Qeorge  Washington,  etc,  and 
another.^  against  George  Clarkson  and  an- 
other.  Judgment  tor  plalntifte,  and  defend- 
ants bring  error.  Affirmed  in  part;  and  re- 
versed In  part  with  directions. 

A.  A.  Hatch,  of  Tulsa,  for  plaintiffs  In  er- 
ror. C.  B.  Couuer  and  J.  B.  Patterson,  both 
of  Okemah,  and  C.  W.  Brewer,  of  Stlgler,  for 
defendants  in  error. 

TUENBR,  J.  On  October  16, 1908,  George 
Washington,  as  guardian  of  Emma  Alexan- 
der, a  ndnor,  and  Mary  Brooks,  defendants 
in  error,  dtizens  of  the  Creek  Nation,  in  the 
district  court  of  Okfuskee  county,  sued  Cyn- 
thia Ei.  De  Armond,  In  ejectment  for  what 
is  conceded  to  be  the  allotment  of  Isaac 
Hawkins,  a  deceased  Creek  freedman.  After 
answer  filed  defendant  died,  whereupon  It 
was  ordered  by  the  court  that  the  cause 
stand  revived  In  the  name  of  ber  adminis- 
trator, Joseph  De  Armond,  who  fbr  answer, 
adopted  the  answer  of  the  defendant  and  al- 
leged that,  before  the  suit,  by  warranty 
deed,  George  Clarkson  and  wife  had  convey- 
ed the  land  to  said  Cynthia  for  $1,200;  that 
pending  this  suit,  ^e  had  notified  them  to 
come  in  and  defend  their  warranty;  and 
prayed,  in  the  event  Judgment  went  In  favor 
of  plaintiff  for  title  and  possession,  that,  for 
breach  of  their  warranty,  defendant  have 
Judgment  against  said  Clarksons  for  said  sum 
with  Interest,  etc  After  K.  J.  Dixon  had 
made  known  to  tbe  conrt  that  he  had  sold 
and  by  warranty  deed  conveyed  the  land  to 
the  Clarksons.  and  by  leave  had  intervened 
and  filed  answer,  there  was  trial  to  the  court 
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and  judgment  for  plaintiff;  the  court  find- 
ing, In  effect,  that  Emma  Alexander  was  the 
minor  child  and  sole  h^r  at  law  of  Isaac 
Alexander,  enrolled  and  commonly  known 
as  Isaac  Hawkins,  and,  as  snch,  was  entitled 
to  the  land ;  that  Mary  Brooks  was  his  wid- 
ow and  said  Emma  their  child  bom  In  law- 
ful wedlock;  that  said  Mary  Is  the  wife  of 
Alexander  Brooks  and  was,  under  the  law 
In  force  in  that  Jurisdiction,  at  the  time  of 
■  descent  cast,  and  still  Is,  entitled  as  dower 
to  a  one-third  interest  in  said  land  for  and 
during  her  natural  life.  The  court  further 
found  that  title  was  derived  by  Cyntbla  E. 
De  ArmoDd  as  stated ;  that  after  service  of 
summons  on  her,  and  more  than  20  days  be- 
fore trial,  notice  had  been  served  on  the 
ClarksoDS  to  defend  their  warranty  as  stat- 
ed; that  the  covenant  for  title  thereby  con- 
vened bad  been  broken ;  and  tbat  jMeph  De 
Armond,  as  administrator,  was  entitled  to 
recover  of  Qeorge  Olarkson  said  sum  of 
200,  with  interest'  from  the  date  of  his  deed, 
and  Judgment  was  rendered  and  entered  ac- 
cordingly. After  thdr  reqtectiva  motions 
tm  a  new  tzlal  were  filed  and  overruled, 
Olarkson  and  Dixon  bring  the  case  here.  - 

[1]  It  la  assigned  that  there  Is  no  evidence 
reasonably  tending  to  suppcnrt  the  finding  of 
the  court  tbat  Mary  Brooks  was  Hie  widow 
of  Isaac  Hawkins.  On  this  point  the  evi- 
dence disdOBes  tbat  In  1896  Mary  Brooks 
was  a  single  woman  of  the  name  of  Jeffer- 
son, living  with  her  parents  In  the  Creek  Na- 
tion neair  Muskogee,  and  that  Isaac  Alexan- 
der, or  Hawkins,  was  a  lAngle  man  living 
tbweahouts;  that  at  hor  father's  house  In 
that  year  Isaac  told  ber  "he  wanted  me  to 
be  his  wlf^  and  I  told  Mm  it  would  be  all 
right  with  me,  ask  my  father";  tbat  they 
Immediately  went  Into  the  presence  of  her 
father  and  mother  and  told  the  father  tbey 
were  going  to  get  married,  whereupon  the 
father  said  "it  was  all  right  with  blm";  that 
they  immediately  left  and  went  to  live  with 
Isaac's  mother  at  Stillwater,  then  territory 
of  Oklahoma,  and  lived  there  a  while  as 
man  and  wife,  and  then  went  to  live  at  Brls- 
tow;  that  after  living  together  two  years 
as  man  and  wife  Isaac  was  arrested,  con- 
victed of  a  felony,  and  sent  to  the  peniten- 
tiary for  five  years;  that  while  he  was  In 
the  penitentiary  the  plaintiff,  Emma  Alex- 
ander was  born  to  them,  after  which  Mary 
was  married  to  one  Brooks,  with  whom  she 
still  lives ;  that  after  Isaac  got  out  he  came 
to  her  bouse  to  see  the  child,  and,  after  re- 
ceiving his  allotment,  died. 

As  there  la  neither  allegation  or  proof  that 
these  facts  would,  according  to  the  laws  or 
customs  and  usages  of  the  Creeks,  constitute 
a  valid  marriage,  the  question  is  whether  this 
was  such  at  common  law,  the  same  having  at 
that  time  been  extended  to  and  put  in  force 
in  the  Indian  Territory  by  chapter  20  of 
Mansfield's  Digest  of  the  Laws  of  Arkansas 
(Ind.  T.  Ann.  St  1889.  |  4G6q).    The  trial 
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court  held  that  such  it  was,  and,  as  a  result 
of  holding  her  dowable  in  the  lands,  in  ef- 
fect, held  further  that  her  marriage  to 
Brooks  was  blgamotu;  wtaldit  If  true,  will 
bastardize  that  issue. 

As  the  evidence  reasonably  toids  to  sup- 
port the  finding  of  the  court  that  there  ex- 
isted from  the  Inception  such  an  agreement 
between  these  parties  as  was  necessary  to 
constitute  a  marriage  per  verba  de  praesentl, 
the  Judgment  of  the  court  holding  that  a 
common-law  marriage  existed  betwera  them 
will  not  be  disturbed,  notwithstanding  chap- 
ter 108  of  Mansfield's  Digest,  entitled  "Mar- 
riage," was  In  force  in  that  Jorladlctton  at 
that  time;  as  common-law  marrlagea  have 
been  recognized  in  Arkansas  from  an  early 
day. 

In  Jones  v.  Jones,  28  Ark.  19,  appellant  fil- 
ed a  bill  in  the  drcnit  court  as  the  widow 
of  BIbert  Jones  to  oomp^  W.  a  Jones, 
among  other  things,  to  set  apart  ha  dower 
as  widow  of  the  deceased.  The  court  hdd 
against  ber  presamaUy  on  the  sround  that 
she  was  not  the  widow.  She  dalmed  under 
a  common-law  marriage.  In  sustaining  the 
Judgment  the  court  said:  **It  Is  generally 
considered.  In  the  absence  of  any  positive 
statute  declaring  that  all  marriages,  not 
cel^rated  In  the  preecrlbed  manner,  shall 
be  absolutely  void,  or  that  none  but  obtain 
magistrates  at  ministers  shall  solemnise  a 
marriage,  any  marriage  regularly  made  ac- 
cording to  the  common  law,  without  observ- 
ing the  statute  regulations,,  would  still  be  a 
valid  marriage.  2  Oreenleaf,  Bv.  417;  2 
Kent,  Com.  90,  91;  Beeve'a  Dom.  BeL  196, 
200,  200;  Parton  v.  Harvey,  1  Gray,  119; 
Londonderry  v.  Gbester,  2  N.  H.  268  1^9  Am. 
Dec.  61] ;  Gheseldlne  v.  Brewer,  1  Har.  & 
McH.  [Md.]  162;  Hants  v.  Sealy,  6  BhL 
[Pa.]  405.  •  •  •  In  a  suit  for  dower,  It 
Is  clear  that  an  actual  marriage,  either  under 
the  forms  and  solemnitlea  prescribed  by  the 
statute,  or  as  prescribed  by  the  common  law. 
Is  necessary." 

Sogers  on  Dom.  BeL  B  89.  says:  "In  this 
country,  at  least  It  Is  the  general  rule  that, 
in  the  absence  of  some  positive  statute  or 
special  law  to  the  contrary,  any  marriage 
regularly  entered  into  according  to  the  course 
of  the  common  law  by  the  mutual  consent 
of  the  parties,  and  recognition  of  each  other 
as  man  and  wife,  is  valid  for  all  purposes.'* 

In  Reaves  v.  Reaves,  15  OkL  240,  82  Pac. 
490,  2  L.  B.  A.  (N.  &)  353,  the  objection  to 
the  sufficiency  of  the  evidence  to  prove  a 
common-law  marriage  was  raised,  as  here. 
There  the  court  found  as  to  the  present 
agreement  that:  "On  the  26th  day  of  June, 
1890,  H.  H.  Reaves  and  Frances  A.  Beaves 
were  each  competent  to  contract  marriage, 
and  did,  at  the  said  time,  In  the  dty  of 
Guthrie,  agree  with  each  other  that  they 
would  be  husband  and  wife  to  each  other, 
and  did  Immediately  begin  living  together 
and  oohabltliig  together  as  married  p^ 
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Bona  Tbat  said  marrl&ge  relatlou  were 
entered  Into  with  tbe  matnal  consent  of 
both  parties,  and  that  they  Immediately  aa- 
Bamed  all  ot  the  marital  righta  and  obliga- 
tions; and  uninterruptedly  exercised  the 
same  until  the  death  of  H.  H.  Rearea." 

[2]  Bat  the  fRct  ot  her  common-law  mar- 
riage to  Hawkins  waa  not  soffldent  to  Jua- 
tify  the  court  in  presuming  that  hence  her 
marriage  to  Brooks  was  higamons,  wlilch, 
in  effect,  he  did  when  he  held  Mary  to  be 
the  widow  of  Hawkins  and  as  such  was  dow- 
able  out  of  his  allotment  Bather  should  the 
court  have  presumed  the  other  way  and  held 
that,  although  she  was  his  common-law  wife 
at  one  time,  the  presumption  in  faror  of 
marriage  then  was  that  she  had  been  di- 
vorced from  Hawkins  prior  to  her  marriage 
with  Brooks,  and,  not  being  the  widow  of 
Ha^Alns,  could  not  recoTer.  This  for  the 
reason,  as  stated  in  Ck>achman  t.  Sims  et  al., 
129  Pac.  846,  an  able  opinion  by  Ames,  O., 
that:  "Marriage  should  not  be  destroyed  on 
presumption.  The  law  is  astute  to  preserve 
the  sanctity  of  the  marriage  relation,  tbe 
legitimacy  of  children,  and  stability  of  de- 
scent and  distribution,  and  therefore  pre- 
sumes innocence  and  virtue,  in  the  absence 
of  proof."  And  in  the  syllabus:  "When  a 
man  and  woman  have  been  living  together 
as  husband  and  wife  for  many  years,  and 
it  appears  that  at  tbe  time  of  marriage  the 
fbnner  wife  was  still  living,  in  the  absence 
of  further  evidence  on  the  subject,  It  will 
be  presumed  that  there  had  been  a  lawful 
s^aration  or  a  divorce  between  the  husband 
and  the  former  wife." 

We  are  therefore  of  itciuUm  that  Mary, 
while  once  the  common-law  wife  of  Isaac 
Hawkins,  was  not  such  at  the  time  of  his 
death,  but  had  previously  been  divorced  from 
him,  and  hence,  not  being  his  widow,  was 
not  dowable  out  of  his  allotment,  and  that 
the  court  erred  in  holding  that  she  was. 

[t]  It  Is  next  contended  that  tbe  court  was 
without  jurisdiction  to  render  Judgment  of 
recovery  on  the  warranty  in  ftivor  of  the  ad- 
ministrator over  against  Clarkson,  the  war- 
rantor of  Cynthia  De  Armond,  because  he 
says,  not  that  the  notice  prescribed  l>y  Gomp. 
lAWS  of  Okla.  1909,  i  1205,  was  not  served 
on  him,  but  because  the  proof  Is  insufficient 
to  show  service.  The  notice  itself  is  In  evi- 
dence without  objection  and  Is  certified  to 
have  been  served  on  Clarkson  by  J.  G. 
Frame,  Constable.  Assuming  the  Insuffi- 
ciency, as  claimed.  In  the  proof  of  the  serv- 
ice of  the  notice  provided  for  in  said  section, 
which  reads:  "In  all  cases  where  an  action 
is  brought  against  a  grantee  to  recover  real 
estate  conveyed  to  him  by  warranty  deed  he 
must  notify  the  grantor,  or  person  bound  by 
tike  warranty,  that  such  suit  has  been  brought, 
at  least  twenty  days  before  the  day  of  trial, 
which  notice  shall  be  In  writing  and  shall 
request  such  grantor  or  other  person  to  de- 
fend ^gainst  such  action;   and  In  case  of 


failure  to  give  such  notice  there  shall  be  no- 
fnrther  liability  upon  such  warranty,  ex- 
cept when  it  Is  clearly  shown  that  it  was- 
Impossible  to  make  service  of  8U<di  notice" — 
and  that  said  Clarkson  was  not  served  with 
process,  the  fact  that,  after  Jndgmrat  went 
against  him,  as  stated,  he  came  In  and  filed 
a  motion  for  a  new  trial.  Invoking  the  Juris- 
diction of  the  court  to  set  aside  the  Judg- 
ment, amounted  to  a  general  appearance  and 
Talidated  the  Judgment  (Welch  v.  Ladd,  29- 
OU,  03,  116  Pac.  S73;  Lookabaugh  v. 
person,  28  Okl.  472,  114  Fac.  738 ;  Rogers  v. 
McGord  &  Co.,  19  OkL  116,  91  Pac  864; 
Farmers',  etc..  Bank  v.  First  Nat  Bank, 
etc.,  24  Okl.  140,  103  Pac  686)  rendered  pur- 
suant to  the  next  section^  which  reads: 
"Where  any  grantor  applies  {aroears)  in  any 
action  to  defend  his  warranty  or  falls  to- 
appear  after  due  notice,  the  court  shall  de- 
termine all  the  rights  of  all  the  parties,  and 
in  case  the  recovery  is  adverse  to  the  war- 
ranty, the  warrantee  shall  recover  of  the 
warrantor  the  price  of  tbe  land  paid  for  the 
conveyance  at  the  time  of  the  warranty,  the 
value  of  all  improvements  lost,  if  any,  and 
all  sums  necessarily  extended,  including  a 
reasonable  attorney  fee^  and  Interest  at  the 
rate  of  ten  per  centum  per  annum  on  all 
sums  80  paid  from  the  time  of  payment" 

There  was  nu  error  In  this.  We  are  there- 
fore of  opinion  that  the  Judgment  of  the 
court  In  effect  that  Emma  Alexander  Is  the 
sole  heir  at  law  of  Isaac  Hawkins  and,  as 
such,  entitled  to  inherit  this  allotmoit,  and 
that  the  administrator  of  Cynthia  De  Ar- 
mond, the  warrantee,  is  entitled  to  Judgment 
over  against  George  Clarkson  on  his  war* 
ranty  for  $1,200,  is  correct,  and  hence  is  af- 
firmed; but  In  so  far  as  the  same  holda 
Mary  Brooks  to  be  the  widow  of  said  Hawk* 
ins,  the  same  is  reversed,  with  directions  to 
enter  Judgment  in  accordance  with  this  (q;dn- 
ion.   All  Hm  Justices  concur. 


HEtAD  STATHL 

(Criminal  Orart  of  Appeals  of  Oklahoma.  May 
10. 1918.) 

fSyUalut  by  tht  Court.) 
i.  Cbiuinax,  Law  (g  576*)— Delat  nr  Pbosk- 

CDTION— DlSCHABOE. 

A  defendant  who  has  never  demanded  or 
been  refused  a  trial  Is  not  entitled  to  be  dia- 
chai^ed  upon  the  ground  that  be  waa  not 
brought  to  trial  at  the  next  term  of  the  court 
at  which  the  indictment  or  iuformatioa  was 
presented,  unless  he  sbows  that  the  laches  was 
on  tbe  psjrt  of  the  state  throogh  Its  prosecutliig 
officers;  otherwise  the  presumption  will  pre- 
vail that  the  delay  waa  caused  by  or  with  the 
coniffint  of  the  defendant  himself ;  and  when  a 
defendant  is  on  bail  he  most  demand  a  trial  of 
his  case,  or  resist  a  continuance  of  the  case 
from  term  to  term. 

[Bd.  Note.— For  other  cases,  see  Criminal 
T^w,  Cent  Dig.  II  1287-1304;  Dec.  Dig.  | 
676.*] 
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2.  GftnaiTAZ.  Laf  <S  610*)— Btidemcb  of  Ac- 

OOMPLXCB— SUFFICZBNOr. 

A  Terdlet  oi  guilty  upon  the  ancorroborated 
teetliiionr  of  an  accompfice  U  contrary  to  the 
law  and  to  tin  testimony,  and  aa  nich  will  be 
aet  aside. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  1124r-1126;  Dec  Dig.  8 
BIO.*] 

Appeal  from  McClaln  Oonnty  Court;  W. 
H.  Woods.  Judge. 

Tom  Head  was  convicted  of  violating  the 
proUbitoiy  law,  and  appeals.  Bevened  and 
remanded. 

Osbom  &  Farriss  and  E.  E.  Olasco,  all  of 
Purcell,  and  Blanton  &  Andrews,  of  Pauls 
Valley,  for  appellant 

FURMAN,  J.  First  Appellant  was  pros- 
ecuted by  Indictment,  which  was  returned  in 
the  district  court  of  McClaln  conntr,  Okl., 
on  the  29th  day  of  June.  1000,  and  on  said 
date  said  Indictment  was  by  proper  order 
of  said  district  court  transferred  to  the  coun- 
ty court  of  McClaln  county.  On  the  9th  day 
of  July,  1909,  the  indictment  was  received 
and  filed  in  the  conn^  court,  and  tbe  case 
was  set  tot  trial  at  the  July  term  of  said 
county  court  This,  with  a  number  of  other 
Indictments  wblcb  were  returned  by  said 
grand  Jury  and  transferred  to  the  coun^ 
court  of  Hcdain  county,  was  attached  by 
demurrers,  in  whldi  It  waa  alleged  0iat  the 
grand  Jury  whldi  returned  tbe  indictments 
was  not  pnverly  and  legally  drawn,  and 
therefore  the  Indictments  were  Invalid.  This 
motion  in  one  of  these  cases  being  submitted 
was  by  the  court  sustained.  The  cotmty  at- 
tomey  prosecuted  an  appeal  from  this  de- 
cision to  the  Criminal  Court  of  Appeals. 
Thereupon  tbe  county  judge  ordered  tbat  all 
cases  pending  in  said  county  court,  wh^ 
Indictments  had  been  returned  by  tbe  same 
grand  Jury,  and  In  which  the  same  motion 
had  been  filed,  should  be  continued  until  the 
legality  of  the  indictments  should  be  deter- 
mined by  the  Criminal  Court  of  Appeals. 
Upon  appeal  tbe  Judgment  of  the  lower  court 
was  reversed,  and  tbe  indictments  were  beld 
to  be  valid.  Bee  Wells  v.  State,  5  OkL  Gr. 
22,  113  Pac  210.  Pending  said  appeal,  the 
case  now  before  the  court  remained  on  the 
docket  without  any  effort  on  the  part  of  the 
state  to  bring  the  appellant  to  trial  until 
the  11th  day  of  April,  1911.  On  said  11th 
day  of  April,  1911,  appellant  filed  a  motion 
to  dismiss  said  case,  upon  the  ground  that 
be  bad  not  previously  been  brought  to  trial, 
and  said  cause  had  not  been  continued  by 
him,  and  that  the  delay  In  the  trial  of  said 
cause  had  not  been  occasioned  by  bis  applica- 
tion or  fault,  and  because  said  defendant 
was  not  tried  at  tbe  next  regular  term  of  the 
county  court  of  McClaln  county  after  it  was 
filed  therein,  and  had  not  been  brought  to 
trial  at  any  subsequent  term  of  said  court , 


Tbla  motion  was  by  the  court  overruled,  to 
which  appellant  excepted. 

[1]  We  think  that  tbe  reasons  why  the 
cause  was  not  tried  sooner,  which  appear  In 
tbe  record,  are  good  and  sufficient  We  also 
hold  tbat  where  a  defendant  who  is  on  bond, 
has  never  demanded  or  been  refused  a  trial 
he  Is  not  entitled  to  a  discharge  upon  the 
grounds  set  forth  In  this  motion.  See  Parker 
V.  State,  7  OkL  Cr.  239,  122  Pae.  1110,  124 
Fac.  80:  Bowes  v.  State,  7  OkL  Cr.  31^  126 
Pac.  680.  In  the  latter  case  Judge  Doyle, 
speaking  for  the  court,  said:  "In  the  absence  . 
of  a  proper  record  affirmatively  showing  the 
contrary,  tbe  presumption  la  that  the  court 
had  continued  tbe  case  for  a  presumably 
lawful  cause.  The  burden  was  on  tbe  de< 
fendant.  in  support  of  his  motion  to  dismiss, 
to  show  that  the  laches  was  oiT  the  part  of 
tbe  state  through  its  prosecuting  (^cer; 
otherwise  the  presumption  Is  that  the  delay 
was  caused  by  or  with  the  consent  of  tbe 
defendant  himself;  and  when  on  ball  he 
must  demand  a  trial,  or  resist  the  continn* 
ance  of  the  case  from  term  to  term.  A  de- 
fendant who  has  never  demanded  or  been 
refused  trial  Is  not  entitled  to  a  discharge 
under  tbe  constUntional  provision  (ardtlle 
2.  I  20)  and  the  statutory  provision  (section 
649iB,  Oomp.  Lam  1900)."  We  therefore  bold 
that  tbe  trial  coifft  did  not  err  in  refusing 
to  sustain  the  motion  to  ^Hftwiy 

Second.  The  Indlctmont  charges  that  on 
the  7tb  day  of  June,  1000,  Tom  Head  and 
Jim  Head  did  sell  to  Marlon  Crutctafleld 
three  pints  of  whisky  In  McOlain  county, 
Okl.  It  was  tm  this  sale  appellant  was  con- 
victed. 

Marlon  Cmtcbfield  testified  that  on  ihe 
day  in  question  he  met  Jim  Head,  Arthur 
Webb,  Jim  Head's  little  boy,  and  Dave  Mit- 
chell riding  in  a  buggy,  and  that  he  purdias- 
ed  two  bottles  of  whisky  from  them;  tbat 
he  obtained  the  whisky  from  Arthur  Webb. 

Arthur  Webb  testified  to  the  sale  made  to 
Cmtcbfield,  and  that  Jim  Head*  Jim  Head's 
little  son,  and  Dave  Mitdiell  were  present 
Artbnr  Webb  also  testified  that  he  was  en- 
gaged by-  Jim  Head  and  Tom  Head  to  work 
for  tbem  on  the  farm  and  also  to  sell  whisky 
for  them,  and  that  he  received  a  commission 
of  25  per  cent  for  all  money  paid  him  for 
whisky. 

A  number  of  material  statements  made  by 
Webb  were  proven  to  be  false.  It  was  also 
proven  that  he  stated  that  he  was  to  receive 
$25  a  head  from  the  sheriff  of  Garvin  county 
for  each  whisky  peddler  he  turned  in.  It 
was  proven  that  appellant  was  constable  of 
his  precinct  In  McClaln  county  at  the  time 
of  this  allseed  sale  of  whisky. 

[2]  Appellant  was  a  witness  In  his  own 
behalf,  and  denied  in  toto  the  testimony  of 
Arthur  Webb  as  to  his  having  any  connection 
with  tbe  sale  of  tbe  whisky  to  Cmtcbfield. 
There  waf  no  evident  connecting  appellant 
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with  the  sale  ot  the  whisky  to  Grntchfleld, 
except  that  of  Arthur  Webb,  Webb  belug  an 
accomplice,  a  conviction  could  not  be  sus- 
tained upon  his  testimony,  unless  there  was 
other  evidence  tending  to  connect  appellant 
with  the  offense  committed.  See  Hendrlx  r. 
State,  8  Okl.  Gr.  630,  129  Pac.  78.  There  Is 
testimony  In  the  record  that  at  another  and 
different  time  Jim  Head  did  sell  whisky  to 
another  person,  of  which  ap[>ellant  had 
knowledg&  If  appellant  had  been  tried  and 
convicted  for  complicity  In  tills  sale  made 
by  Jim  Head  to  such  other  person,  an  entire- 
ly different  question  would  bare  been  pre- 
sented; but  as  there  is  no  evidence  in  this 
record  that  appellant  was  In  any  manner 
connected  with  the  sale  of  whisky  made  by 
Arthur  Webb  to  Crutchfleld,  except  the  testi- 
mony of  the  ac«>mplice,  Webb,  and  as  Webb 
was  not  corroborated  In  his  8tatem«it  that 
he  (Webb)  was  employed  by  appellant,  or  in 
any  manner  connected  with  idm,  we  are  of 
the  opinion  that  the  verdict  la  not  supported 
by  the  testimony,  and  is  contrary  to  the  law. 

The  judgment  of  the  lower  court  is  re- 
versed, and  die  cause  rananded  for  a  new 
trial. 

ARMSTBONO,  P.  3^  and  BO^LB,  X. 
concni. 


GORMAN  V.  5TATB. 
(Criminal  Court  of  Appeals  of  Oklahoma.  Vay 
7,  1918.) 

(ByUahnt  1>v  the  Court.) 

1.  Obiiqkal  Ijaw  (i  1U09*)~APFEA£— Tub 
OF  Taeino. 

Tlie  statute  limiting  tlie  time  witiiin  which 
appeals  can  lie  taken  to  this  court  is  mandatory : 
and,  where  counsel  delay  perfecting  an  appeal 
until  the  last  moment,  tiiey  do  so  at  their  peril, 
and  if  the  time  for  taking  an  appeal  has  ex- 
pired, before  the  appeal  is  perfected,  this  court 
is  without  power  to  do  otherwise  than  dismiss 
the  appeal 

[Bd.  Note^For  otiier  cases,  see  GHminal 
Law,  Gent  Dig.  ||  i!«ai-2(e9;   Dte.  Dig.  | 

ioe9.»] 

2.  Cbihiitai.  Law  (§  1099*)— Af  peal— Case- 
Made. 

If  there  Is  any  question  atwut  making  and 
serving  a  case-made  wltmn  the  time  provided  by 
law,  counsel  desiring  to  appeal  Should  file  in 
this  court  a  transcript  of  the  record  and  a  pe- 
tition in  error,  and  thereby  perfect  their  ap- 
peal After  this  court  has  acquired  jurisdiction 
of  the  case,  It  has  the  power  to  extend  the  time 
for  preparing  and  filing  ^e  caae-made. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  28tte-28ti0;  Dee.  Dig.  i 
1099.*] 

Appeal  tnm  Superior  Court,  iPottawatomle 
Ooanly;  Q.  C.  Abernathy,  Judge. 

Gland  Gorman  was  convicted  oC  murder, 
and  appeals.  Dismissed. 

F.  H.  Blley  and  J.  T.  WlUlams,  both  of 
Shawnee,  for  appellant  Smith  G.  Matson, 
Asst  At^.  Oen.,  for  the  State. 


FURMAN,  J.  The  judgment  in  this  case 
was  rendered  against  appellant  on  the  6th 
day  of  February,  1911.  The  petition  In  error 
and  case-made  were  not  filed  In  this  court 
until  the  5th  day  of  September,  1911,  nearly 
a  month  after  the  six  monttis  provided  by 
law  for  perfecting  appeals  in  felony  cases 
had  expired. 

Counsel  for  appellant  have  filed  a  motion 
reQuesting  this  court  to  direct  the  clerk  of 
the  court  to  correct  the  record,  and  make  it 
show  tliat  the  petition  In  error  and  case- 
made  were  filed  in  court  on  the  5th  day  of 
August  1911.  In  support  of  this  motion, 
they  show  by  the  affidavit  of  one  of  the  attor- 
neys for  apiKllant  and  also  by  the  affidavit 
of  the  agent  of  the  American  Bxpress  Com- 
pany at  Shawnee,  Okl.,  that  on  the  4th  day 
of  August,  1911,  the  petition  in  error  and 
caae-made  were  deposited  with  the  agent 
of  the  American  Bxpress  Company  at  thaw- 
nee,  Okl.,  for  transportation  to  the  clerk  of 
this  court,  properly  directed  to  the  clerk 
of  this  court  and  that  If  the  express  com- 
pany had  performed  ita  duty,  said  case-made 
and  petition  in  error  would  have  been  de- 
livered to  the  clerk  of  this  court  on  the  6th 
day  of  August,  1911,  within  six  months  from 
the  date  of  the  final  jui^nient  allowed  by 
law  for  aiveals  in  felony  cases,  and  that 
through  some  Inadvertence  or  mistake  on 
tiie  part  of  said  express  company  said  case* 
made  and  petition  in  error  were  miscarried 
by  the  American  Express  Company,  and  were 
not  delivered  to  the  dork  of  tlits  court  but 
w^re  smt  to  the  dty  of  Chicago,  IlL,  and 
were  retuined  to  the  agrait  at.ffliawDee  on  the 
20th  day  of  August  1911,  after  the  time  had 
expired  for  filing  said  petition  in  error  and 
case-made  with  the  clerk  of  this  court 

It  is  contraided  by  counsel  fdr  appelant 
that  for  these  reasons  the  court  should  order 
the  petition  In  error  and  case-made  to  be 
filed  as  of  date  of  August  6,  1911.  In  sup- 
port of  this  contention  counsiBl  In  their  brief 
say:  "Suppose  a  case-made  in  a  caidtal  case 
In  which  a  man  is  condemned  to  death  reach- 
es the  clerk's  office  two  days  before  the  time 
for  filing  has  expired,  and  the  clerk  negli- 
gently failed  to  file  it  until  one  day  after  the 
expiration  of  the  time  fixed  by  statute  for 
filing  the  appeal.  Under  the  contention  of 
the  state  the  man  must  die  because  the  clerk 
failed  to  perform  his  duty.  It  is  no  answer 
to  tbis  Illustration  to  say  such  a  tMng  would 
not  occur  or  happen,  and  the  argument  Is  an 
extreme  one  and  beyond  all  probability.  It 
could  happen,  and  it  might  happen.  Of 
course,  the  presumption  is  that  it  would  not 
happen,  but  it  might  Then  under  such 
circumstances  what  would  be  the  duty  of 
tills  court?  Certainly  this  coun,  like  nearly 
every  other  court  that  has  passed  on  this 
question,  would  take  the  reasonable  and 
heroic  iK>8ition  tliat.  Inasmuch  as  the  record 
reached  the  clerk's  office  in  time,  construc- 
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tlrely  It  was  filed,  and  tbe  time  lost  Is  not 
counted.  This  is  a  very  serloua  matter,  and 
should  not  be  treated  lightly  or  as  if  It  was 
a  hootlegs^lng  case  or  some  other  misdemean- 
or. It  Is  true  that  the  above  illustration  is 
hypothetical,  but  it  points  out  the  danger 
of  such  an  immutable  rule  for  which  the 
state  is  contending."  Under  the  Illustration 
presented  by  counsel  for  appellant,  tl)e  court 
would  treat  the  case-made  and  petition  in 
error  as  baring  been  filed  at  the  time  It  came 
Into  the  possession  of  the  clerk  of  the  court, 
and  would  direct  an  order  to  that  effect, 
because  the  clerk  of  the  a>nrt  Is  the  agent 
of  the  court  and  depositing  a  case-made  and 
I>etitton  in  error  with  said  clerk  would  in  ef- 
fect be  the  filing  of  the  papers,  and  no  fur- 
*tber  action  would  be  required  on  the  part  of 
the  ai^lant  But  this  Illustration  has  no 
ap^lcatlon  to  the  tacts  stated.  The  express 
company  was  in  no  smae  of  the  word  the 
agent  of  the  court,  and  the  court  is  in  no 
manner  responsible  for  its  neglect  of  duty. 
When  the  appellant  d^sited  the  case-made 
In  the  office  of  the  erpress  company,  he  there- 
by constituted  snch  express  company  his 
agent  for  the  prompt  dellrery  of  sndt  pat^- 
age  to  the  deik  of  this  court  Any  negli- 
gence on  the  part  of  the  exiveas  company 
was  therefore  the  negligence  of  ai^llant. 

[t]  Partlea  desiring  to  appeal  In  felony 
cases  have  six  months  wltfain  whldi  to  pOT- 
fect  ttielr  appeals.  If  there  la  any  question 
about  perfecting  a  case-made  within  this 
time,  counsel  for  appellant  should  file  a 
transcript  of  the  record  with  the  petition  In 
error  In  this  court,  and  thereby  perfect  tiie 
appeal.  This  court;  having  acquired  Juris- 
diction of  the  ease,  wonld  thai  hare  the 
power  and  right  to  extend  the  time  for  fillip 
the  case-made. 

[1]  The  time  prescribed  by  law  for  per- 
fecting an  appeal  is  mandatory.  The  law 
proTldea  no  exceptions,  and  no  court  has 
tiie  power  to  ^«id  such  Um&  See  Fanner 
T.  SUte,  6  Okl.  Or.  151, 114  Pac.  75S;  Muslck 
T.  State,  B  OkL  Or.  006, 115  Pac  877;  Kana- 
maya  t.  State,  6  Okl.  Or.  206*  118  Pac  151; 
Green  v.  State,  7  OkL  Or.  5,  120  Pac.  1037; 
Bethel  State,  7  Okl.  Or.  86,  121  Pac.  702: 
Blllns  T.  State,  7  Okl.  Or.  37,  121  Pac.  790; 
Drake  t.  State.  7  Okl.  Or.  313,  123  Pac.  568; 
Kinnon  v.  State,  7  Okl.  Or.  320,  123  Pac.  567. 
Where  counsel  delay  perfecting  an  appeal 
until  the  last  moment,  they  do  so  at  their 
peril,  and,  If  the  time  expires  before  said 
appeal  Is  perfected,  this  court  is  without 
power  to  grant  rellet  In  the  case  of  Dobbs 
T.  State,  5  Okl.  Cr.  486,  115  Pac.  372,  this 
court  said:  "While  It  Is  true  that  an  appeal 
la  a  constitutional  right,  yet  It  Is  subject 
to  legislative  regulation,  and  a  failure  to 
comply  with  the  legislative  provisions  touch- 
ing this  matter  is  fatal  to  an  appeal.  Attor- 
neys complain  that  the  laws  relating  to  ap- 
peals are  entirely  too  strict  and  rigid.  We 


think  that  directly  the  opposite  Is  true.  The 
writer  of  this  opinion  for  many  years  prac- 
ticed  law  in  Texas,  where  the  statement  of 
facts  and  bill  of  exceptions  bad  to  be  pre- 
pared and  placed  In  the  hands  of  the  trial 
Judge  not  later  than  10  days  after  the  ad- 
journment of  the  court  In  which  the  case 
was  tried.  We  had  no  stenographers  then, 
and  this  work  had  to  be  done  by  the  lawyers 
themselves,  and  from  memory  alone.  The 
writer  never  bad  the  least  difflcuKy  in  get- 
ting up  any  of  bis  records.  The  reports  of 
the  appellate  courts  of  Texas  will  show  that 
very  few  defective  records  are  filed  in  those 
courts.  Wheal  lawyers  know  that  work  of 
this  kind  must  be  done  'rij^t  now,'  it  will 
not  only  be  done  promptiy,  hut  will  also  be 
done  correctly.  On  the  other  hand,  if  attor- 
neys have  montlis  in  whldi  to  l^ve  their 
records  made  up,  and  then  have  the  assist- 
ance of  a  stenographer  in  pr^tarlng  this 
work,  they  often  put  the  work  off  until  the 
very  last  moment,  when  It  Is  apt  to  be  hur- 
riedly and  carelessly  done,  and  many  mis- 
takes will  be  made.  When  this  case  was 
tried,  the  attorneys  had  one  year  wlthlD 
which  to  perfect  their  appeals.  In  this  ease 
counsel  took  all  of  this  time;.  To  the  l^gth 
of  time  which  the  appelant  had  within 
which  to  perfect  Us  appeal  must  be  attrib- 
uted the  fatal  errors  that  were  made  in 
the  iweparation  of  the  case-made  and  the 
transcript  of  the  record.  If  the  law  had  re- 
quired thla  work  to  have  been  done  promptly, 
the  chances  are  ten  thousand  to  one  that  It 
would  have  been  done  coxiectly.  A  rery 
large  per  cent  of  the  xeoorda  tiiat  are 
brought  to  this  court  and  the  Suiweme  Oonrt 
of  this  state  are  in  a  ffttally  defective  condi- 
tion, as  Is  evidenced  by  the  large  nun!d>er  ot 
dismissals  which  have  been  entered  in  each 
court  We  think  that  the  lengGh  of  time 
granted  by  the  law  In  which  appeals  may  be 
perfected  Is  largdy  responsible  for  Uils.** 
The  motion  to  dlnnlss  the  appeal  is  thwa- 
fore  sustained,  and  the  appeal  la  dlsmlased, 
with  directions  to  the  trial  court  to  inoceed 
with  the  encution  of  Its  Judgment 

ABICSXRQNO,  P.  and  DOTLB;  1« 
concar; 


GRJ3BNWOOD  v.  STATD. 
(Orlmlnal  Court  of  Appeals  of  Oklahoma. 
May  7,  1013.) 

fByttalnta  bp  ihe  Court.) 

fNToxicATino  LiquoBS  a  236*)  —  tLtxau* 

Sale— Pbiua  Facie  Bviubmck. 

The  payment  of  the  spedal  tax  required  of 
liquor  dealers  by  the  United  States  by  a  defend- 
ant constitutes  prima  fade  evidence  of  an  in- 
tentloQ  tlienceforUi,  dnrin|r  tiw  term  of  li- 
cense, to  violate  the  pndubitbm  law. 

[Ed.  Note.--For  other  cases,  see  Intradeatlnr 
Liquors,  Gent  Dig.  H  300-322;  Dee.  Dtgrl 
236.  *1 
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Appeal  from  Talsa  Gonnty  Court;  N.  J. 
Gnbser,  Judge. 

W.  A  Greenwood  was  convicted  of  vlolat- 
iDg  the  problUtory  law,  and  lappeala.  Af- 
firmed. 

Davidson  &  WilUams,  of  Tulsa,  for  plain- 
Uff  In  error.  Cbas.  West,  Atty.  Gen.,  Smith 
C.  Matson,  Asst  Atty.  Gen.,  and  Job.  h.  Hull. 
8p.  Asst  Atty.  Gen.,  for  tlie  State. 

DOYIiE,  J.  Tbe  plaintiff  In  error  was 
convicted  In  the  county  court  of  Tulsa  coun- 
ty on  October  31,  1011,  of  the  offenee  of  un- 
lawfully having  in  bis  possession  Intoxicat- 
ing liquors  with  Intent  to  violate  the  pro- 
hibitory law.  To  reverse  the  Judgment  there 
was  filed  In  this  court  December  21,  1911,  a 
petltton  In  error  with  case-made. 

Various  errors  are  assigned,  none  of  which 
we  deem  It  necessary  to  discuss,  for  the  rea- 
son that  It  appears  from  the  testimony  of 
the  defendant  as  a  witness  on  his  own  he- 
half  that  he  is  guilty  of  the  offense  charged. 
The  defendant  admitted  the  payment  of  the 
special  tax  required  of  liquor  dealm  by  the 
United  States,  which  designated  bis  place 
of  business  as  the  place  where  the  Intoxi- 
cating liquors  were  found,  and  he  admitted 
"that  he  had  rpn  that  joint  awhile."  The 
term  of  the  government  license  did  not  ex- 
pire until  the  end  of  the  following  Jime. 
Even  if  the  case  was  close,  the  several  as- 
signments of  error  are  of  swdi  a  trivial  char- 
acter as  to  be  undeserving  of  any  considera- 
tion. 

The  judgment  Is  therefore  aflOrmed. 

ABMSTHONO,  P.  3^  and  FUIUIAN.  J., 
omcnr. 


OILBRBATH  v.  STATE. 
(Criminal  Court  of  Appeals  (tf  Oklahoma. 
May  10,  1918.) 

fSyUabui  iy  the  Court.) 

Gbiuinal  Law  U  1069*)— Appkai^Txhi  or 

Taking. 

Where  an  appeal  Is  not  taken  within  the 
time  prescilbed  Iv  the  statnte,  this  eonrt  is 
without  jurisdiction  to  review  the  judgment 

[Ed.  Note.-— For  other  cate&  see  Criminal 
I^.^Cent  Dig.  i|  2691-20^;  Dec.  Dig.  1 

Appeal  from  Greer  County  Court;  Jarret 
Fott.  Judgfe 

Jim  Gllbreath  was  convicted  of  violat- 
ing the  prohibitory  law,  and  appeals.  Dis- 
missed. 

John  Evans  and  J.  L.  Carpentrar,  both  of 
Hangum,  for  plaintiff  in  error.  Chas,  West; 
At^.  Gen.,  and  0.  J.  Davenport;  of  Okla- 
homa (Sty,  for  the  Stat& 

FEB  CnitlAM.  The  plaintiff  In  error  was 
eonvicted  on  an  Information  which  charged 
he  did  unlawfully  s^  whisky,  and  In  ac- 


cordance with  the  verdict  of  the  jury  was 
sentenced  to  serve  a  term  of  six  months  in 
the  county  jail  and  to  pay  a  fine  of  fSOO. 
The  judgment  and  sentence  was  entered 
September  17,  1912.  From  the  judgment  an 
appeal  was  attempted  to  be  taken  by  filing 
In  this  court,  January  16,  1913,  a  petition  In 
error  with  case-made. 

The  Attorney  General  has  filed  a  motion 
to  dismiss  the  appeal  herein,  and  as  grounds 
therefor  says:  "That  this  is  an  attempted 
appeal  from  a  conviction  for  violation  of  the 
prohibitory  laws ;  that  the  judgment  was  en- 
tered on  September  17,  1912,  at  which  time 
defendant  was  given  30  days  In  which  to 
make  and  serve  a  case-made,  to  be  filed  in 
this  court  within  60  days  from  said  date; 
tiiat  thereafter  on  October  14th  an  exten- 
sion of  80  days  was  made,  *maklng  In  all  60 
days  from  the  date  of  judgment  and  sen- 
tence herein,  In  which  to  make,  serve,  have 
settled  and  signed,  and  for  filing  his  appeal 
to  the  Criminal  Court  of  Appeals  of  the 
state  of  Oklahoma' ;  that  thereafter,  on  No- 
vember 15th,  an  order  was  made  granting  de- 
fendant 30  days  from  said  date,  'making  in 
all  90  days  from  the  time  and  date  upon 
which  the  motion  of  the  defendant  for  a  new 
trial  her^  was  bdd,  in  which  to  make, 
serve,  have  signed  and  settled,  and  filed  case- 
made  in  said  cause,  and  in  whlt^  to  perfect 
appeal  herein  of  said  cause  to  the  Criminal 
Conrt  of  Appeals  of  the  state  of  Oklahoma' ; 
that  thereafter,  on  December  14th,  an  order 
was  made  allowing  defendant  ten  days  from 
said  date  In  which  to  perfect  appeal,  said 
time  being  allowed  to  make,  serve,  have  sign- 
ed and  settled,  and  for  filing  case-made  In 
the  court  below  and  In  this  court ;  that  said 
petition  In  error  and  case-made  were  not  fil- 
ed in  this  court  within  the  ten  days  last 
above  named,  but  filed  Ipng  thereafter,  to 
wit,  January  15,  1913."  No  answer  to  this 
motion  has  been  filed,  and  no  response  made 
thereta 

It  appearing  from  the  record  that  the  mo- 
tion to  dismiss  is  well  taken,  the  ai^ieal  is 
dismissed,  and  the  cause  remanded  to  the 
connty  court  of  Greer  county,  with  direc- 
tion to  aatotce  Its  judgment  and  sentence 
therein. 


ROGERS  V.  STATE. 
(Criminal  Conrt  of  Appeali  of  OUahoma. 
May  1,  191S.) 

(Byttabut  by  ih«  Court.) 
L  ClBiiniTAL  Law  (S  1168*)— Habhless  Eb- 

BOB—EVIDENCB. 

The  admiBsion  or  excloiion  of  testimony 
which,  in  the  light  of  subsequent  developments 
during  the  trial,  Indicates  exclusively  that  no 
injury  did  or  could  have  resulted  is  not  ground 
for  reversal  of  a  judgment 

[E^.  Note.— For  other  cases,  see  Grimiaal 
Law.  Gent  Dig.  SI  3124,  ms,  8129-3136. 
8144 ;   Dec.  Dig.  |  il6&*] 
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2.  Cbiuiival  Law  (j  1160*)— Triai^Admis- 
BION  OF  BriDENOE— Cube  of  Erbor. 

The  admission  of  testimony  which  is  of 
doubtful  competency,  and  which  is  afterwards 
by  the  court  excluded  out  of  an  abundance  of 
caution,  is  not  error  sufficiently  prejudicial  to 
justify  a  reversaL 

[Eid.  Note.— For  other  cases,  see  Criminal 
Oaw,  C«it^I>^^7M,  8088,  8180.  8187-8143; 

3.  Criuinal  Law  (11  622,  673*}— Sbvsranos 
— Right— JoiHT  xvui.— jSvidbngb—Aoius- 

BIBILITT. 

(a)  When  two  persons  are  jointly  charged 
with  the  commission  of  an  offeuse  against  the 
laws  of  this  state,  if  such  offense  la  a  felony, 
they  are  entitled  to  separate  trials  If  tbey  M 
demand,  as  provided  by  statute. 

(b)  When  persons  who  are  Jointly  charged 
with  a  felony  are  jointly  tried,  testimony  which 
is  admissible  as  to  one  and  inadmissible  as  to 
the  other  is  properly  admitted,  when  limited  in 
its  effect  by  instructions  from  the  court  to  the 
jury  confining  It  to  the  particnlar  defendant 
against  whom  it  is  admissible;  and  this  la  the 
rule  even  thoogh  the  testimony  introduced  is 
sucb  that,  were  the  comiSlaining  accused  on  sep- 
arate trial,  it  would  have  been  reversible  error 
to  admit  the  same  as  against  blm. 

[Ed.  Note.— For  other  casM.  see  Criminal 
Law,  Cent.  Dig.  H  1380-1383.  1386  1386, 
13,S8-1390,  1597,  1872-187tf;  Dec.  Dig.  U  622, 
QTdi*  Witnesses*  Cent  Dig.  1  248.] 

Appeal  from  IHBtrlet  Conrt,  Lore  Goimty; 
StUweU  H.  Russell,  Judge. 

Ance  Bogers  was  convicted  of  mvoAa,  and 
appeals.  Affirmed. 

Eddleman  &  Graham,  of  Marietta,  for 
plaintiff  in  error.  Smith  0.  Matson,  Aast 
Atty.  Gen.,  for  the  State. 

ABMSTRONG,  P.  J.  The  plalntUf  in 
error,  Ance  Rogers,  was  tried  and  convicted 
at  the  June,  1911,  term  of  the  district  conrt 
of  Love  county  on  a  charge  of  murder,  and 
bis  punishment  fixed  by  the  court  at  im- 
priaonment  for  life  In  the  state  penitentiary. 

A  complete  synopsis  of  the  testimony  was 
prepared  and  submitted  by  the  Assistant  At- 
torney General  in  his  brief  on  behalf  of  the 
state,  which  brief  was  filed  several  months 
before  any  brief  was  filed  on  behalf  of  the 
accused,  and  no  objections  to  Its  accuracy  or 
fairness  have  been  made  or  suggested  by 
counsel  for  the  accused.  We  adopt  the 
synopsis  for  the  purposes  of  this  opinion. 

Will  Riley,  on  behalf  of  the  state,  testified 
that  he  lived  at  Marietta;  was  In  the  cat- 
tle business;  that  he  knew  Henry  Taylor 
In  bis  lifetime;  had  known  him  for  four  or 
five  years ;  during  part  of  that  time  that  he 
had  been  In  this  witness*  employ;  that  he 
was  killed  on  the  10th  day  of  April,  1911, 
and  that  at  the  time  of  Us  death  he  was 
working  for  witness;  that  he  knew  Ance 
and  Mart  Bogers  and  also  their  father,  R.  L. 
Rogers;  that  R.  L.  Rogers  lived  on  Rock 
creek  about  four  miles  west  of  Marietta, 
close  to  the  road;  that  at  the  time  of  his 
death  Taylor  was  batching  with  one  Hike 
Freeman  on  witness*  farm  about  a  mile  north 
of  where  Rogers  lived ;  that  on  the  Monday , 


of  the  killing  Taylor  was  to  ga  about  four 
miles  soDth  of  Bogers'  honse  down  on  Bocfc 
creek  to  get  a  load  of  oom  to  fded  cattle 
with ;  In  going  down  then  It  waa  necessaiy 
to  go  by  B(«erB'  taoase,  and  also  necessary 
to  pass  there  retnmlng ;  that  the  road  down 
to  where  this  com  was  kept  was  rl^t  down 
in  the  bed  of  the  creek,  which  mns  west  of 
where  Rogers  lived  abont  100  yards,  running 
north  and  south ;  that  there  was  timber  and 
brash;  that  the  road  was  within  25  or  SO 
feet  from  the  bank  of  the  creA;  that  there 
nsed  to  be  an  old  road  that  ran  fnmi  Bt^ers* 
store  or  residence  In  a  southwesterly  direc- 
tion down  towards  the  creek;  this  road  has 
been  fenced  np;  that  the  deeeaeed,  Ta^or, 
was  a  man  abont  60  years  of  age,  and  on  the 
day  of  the  kllUng  was  driving  a  qEMui  of 
mnles,  one  a  little  Iron  gray  and  the  other 
a  kind  of  y^ow  colored  mule;  that  tm  the 
day  he  was  klUed  he  vras  hanlli^  a  load  of 
com  and  had  on  extra  aide  boards  on  the 
wagfm,  and  the  spring  seat  necessarily  would 
have  been  about  six  feet  from  the  ground. 
Witness  also  saw  the  deceased  the  next  day 
after  the  killing,  and  deecrlbed  the  wounds 
upon  his  head. 

Hike  Freeman,  for  the  state,  testified  that 
he  was  19  years  old;  that  he  lived  on  Will 
Rill's  place  six  miles  west  of  Marietta; 
that  he  knew  Henry  Taylor  during  hia  life- 
time; that  he  was  shot  on  Monday  In  the 
early  part  of  April,  1911;  that  on  the  Sun- 
day before  the  Monday  on  which  Taylor 
was  killed -Mart  and  Ance  Rogers  and  Leon- 
ard Hensley  came  out  to  where  this  witness 
and  Taylor  were  batching — two  of  them  were 
riding  horses  and  one  of  them  was  riding  a 
mule — about  2  o'clock  In  the  afternoon ;  they 
came  up  there  and  said  they  had  come  to 
straighten  about  that  bridle  business;  they 
started  to  raise  a  racket  and  tried  to  get  Mr. 
Taylor  to  leave  the  house,  called  him  vile 
names,  and  told  him  If  he  would  leave  the 
house  they  would  whip  him;  Ance  Rogers 
said  this;  he  was  mad.  Taylor  refused  to 
go,  and  Ance  told  him  to  meet  him  down  on 
the  creek,  and  Taylor  said,  "No;'*  he  would 
not  meet  him  down  ther&  "This  was  about 
a  mile  from  Rock  creek.  He  had  a  bridle 
taken  on  the  Saturday  before  this,  and  Tay- 
lor had  told  me  that  the  Rogers  boys  and 
Hensley  were  the  only  people  who  were  by 
there  the  day  the  bridle  was  missed,  and 
he  had  been  over  to  the  Rogers  house  and 
looked  for  It  before  they  got  out  there  on 
that  Sunday.  This  was  over  a  week  before 
the  klUlng.  On  the  day  of  the  kUling  Mr. 
Taylor  and  I  went  over  to  feed  a  buncdi  of 
cattle  about  two  miles  east  of  Rock  creek, 
and  Mr.  Taylor  went  down  on  the  creek  to 
get  a  load  of  corn.  He  was  In  a  wagon.  I 
went  over  to  the  pasture  on  horseback.  I 
left  him  between  8  or  9  o'clock  in  the  morn- 
ing. In  going  Mr.  Taylor  had  to  pass  by 
Bogers*  house  and  go  down  the  Rock  creek 
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ro&d.  I  went  down  to  where  Ur.  Taylor 
went  for  com  about  12  o'clock  that  day,  but 
did  not  fiee  Mr.  Taylor.  However,  I  learned 
that  he  had  been  there  and  left  It  was 
about  2  o'clock  that  afternoon  that  I  learned 
of  his  death." 

Hendricks  Freeman,  for  the  state,  testified 
that  he  worked  on  the  ranch  of  Jim  Rose, 
and  was  a  brother  of  Mike  Freeman ;  that 
he  was  acquainted  with  the  defendants,  Ance 
Rogers  and  Mart  Rogers,  and  also  that  he 
knew  Mr.  Taylor  In  his  lifetime;  that  on 
the  Sunday  week  before  the  killing  of  Tay- 
lor he  saw  the  defendant  and  Leonard  Hen- 
sley  at  Taylor's  house,  and  heard  the  con- 
versation between  them  and  Mr.  Taylor 
about  the  larceny  of  the  bridle  and  the 
threats  that  were  made  by  Ance  Rogers 
against  old  nmn  Taylor,  and  in  this  respect 
the  witness'  testimony  is  not  materially  dif- 
ferent from  that  of  his  brother,  Bflke  Free- 
man*  heretofore  quoted. 

Lon  O'Dell,  for  the  state,  testified  that  he 
was  18  years  old ;  lived  about  six  or  eight 
miles  west  of  Marietta,  and  worked  for 
J.  E.  Rose.  This  witness  also  testified  as  to 
being  present  at  Taylor's  house  on  the  Sun- 
day before  the  killing,  and  heard  the  dispute 
between  Ance  Rogers,  Mart  Rogers,  Leonard 
Hensley,  and  <dd  man  Taylor.  His  teetlmooy 
Is  not  materially  diffmnt  from  ttiat  of  other 
witnesses  for  the  state  who  were  present  at 
that  time. 

Aiderson  BadOey,  for  tb»  state,  tesUfled 
to  the  Bame  conTersatlon. 
Jesse  Hamilton,  for  the  state,  testifled  that 

be  lived  out  west  on  Rock  cre^;  had  beat 
living  there  since  last  Christmas  on  Rogers' 
place^  tbe  fhtbor  of  the  defWidBnts;  that 
he  Uved  about  IBO  yards  from  the  store  of 
Dick  Rogers;  that  be  remembers  the  morn- 
ing Henry  Taj^r  was  killed;  that  he  Itft 
home  about  half  hour  by  ran  that  mom* 
ing,  wait  over  by  nude  IMck  Rogers*  house, 
and  then  rode  down  In  the  field  to  split  stove 
wood ;  when  he  got  over  to  Rogers*  house 
Uncle  IMA' and  the  boys  were  there,  and 
that  iust  before  he  left  Mr.  Thaxton  stop- 
ped In;  that  he  saw  Mart  and  Anoe^  and 
that  Hensley  was  putting  a  saddle  on  bis 
horse  just  before  he  got  to  the  house;  he 
stopped  there  a  very  short  time;  that  he 
was  working  about  200  yards  sonth  of  Rog- 
ers' house  that  day;  that  when  he  left 
Rogers'  house  there  was  nobody  there  but 
Uncle  Dick  Rogers  and  Ance  and  Mart 
Rogers  and  Leonard  Hensley  and  Mr.  Thax- 
ton; he  thinks  that  Leonard  Bensely  left 
about  the  time  he  did,  but  did  not  pay  any 
attention  to  that;  that  the  place  where  he 
was  working  that  day  was  about  ICO  yards 
east  of  Rock  creek ;  that  after  he  went  out 
there  to  work  he  saw  the  defendants,  Ance 
*  Rogers  and  Mart  Rogers,  come  down  towards 
the  fence  along  Rock  creek  to  work ;  that  he 
first  saw  them  up  there  along  the  road  work- 
ing on  the  fence;  this  was  abont  an  honr 


after  the  witness  had  left  Rogers*  house; 
that  he  never  saw  anybody  else  exc^t  these 
two  defendants;  did  not  pay  much  atten- 
tion, as  he  was  at  work ;  he  noticed  these 
defendants  driving  posts;  did  not  notice 
whether  any  of  tbem  had  any  weapon  or 
not;  the  fence  had  been  built  along  there, 
but  was  not  finished;  the  last  of  the  fence 
was  not  put  up,  and  a  cow  could  walk  in 
and  out  of  it ;  the  wires  were  not  stretched ; 
that  the  witness  remained  down  in  the  field 
until  abont  12  o'clock  that  day ;  that  he 
heard  a  shot  fired ;  never  saw  who  fired  It, 
but  saw  the  smoke  of  the  gun;  this  smoke 
was  right  up  close  to  the  road  along  where 
the  witness  had  eeesi  the  boys  at  work.  "I 
think  this  was  about  ll  o'clock.  I  left  the 
field  about  a  half  hour  after  that  to  go  to 
my  dinner.  In  a  minute  or  two  after  the 
shooting  I  saw  Mart  Rf^ers  and  Ance  Rog- 
ers goiag  across  the  field  toward  Uncle 
Dl(^'s  house.  When  I  first  noticed  them, 
they  were  about  20  or  80  yards  from  where 
I  saw  the'  smoke  of  the  gun,  and  about  100 
yards  from  Rogen'  house.  They  were  walk* 
ing  pretty  peart  I  saw  something  on  the 
shoulder  of  one  of  ttiem.  I  never  paid  any 
attention;  couldnt  t^  wliat  It  was.  I 
thought  It  was  an  an  or  some  other  tooL 
I  don't  know  how  long  it  was  after  I  saw 
the  B(«ers  boys  going  down  to  the  foice 
until  I  heard  ttie  shot;  It  ml^t  have  been 
an  honr  and  maybe  two  hours.  In  about 
five  or  ten  minutes  after  the  shooting  Mr. 
Thaxton  came  down  to  -when  I  was  work- 
ing. He  stayed  about  five  or  ten  minutes, 
snd  when  he  started  off  I  asked  him  what 
time  it  was,  and  he  said  five  mtnutes  until 
12,  or  2S;  I  could  not  understand  whidi. 
He  never  said  anything  to  me  abont  the 
killing;  he  started  off  like  lie  was  going 
hom^  and  I  never  watched  him.  Hart 
Rogers  came  down  then  ateo  before  I  qolt 
work;  it  was  Just  a  little  while  after  Mr. 
Thaxton  had  been  there.  He  did  not  t611 
me  anything  about  anybody  being  UUed. 
I  afterwards  went  up  to  Uncle  Dick's  house, 
and  there  I  saw  Mart  and  Ance  and  Uncle 
Dick  In  the  housew  I  asind  what  was  the 
matter  with  Uncle  Dick,  and  Ance  Rogers 
said  th^  had  shot  Mr.  Taylor,  or  killed  Mr. 
Taylor,  I  don't  know  which  he  said,  and  I 
asked  him  where  he  was,  and  he  said  'Out 
there  on  the  wagon,'  sorb  of  pointing  up 
there  on  the  side  of  the  hill,  and  I  said, 
'Whereabouts?'  or  soidethlng  that  way,  and 
he  said  he  would  show  me.  I  stepped  out 
He  said:  'Here  he  is;  come  out  here  and  I 
will  show  him  to  yon' — and  he  and  Un<^ 
Dick  started  out  there.  We  went  out  to 
the  road  where  we  could  see  up  the  road  to 
the  wagon,  and  Ance  says.  There  he  la  on 
the  wagon.'  Uncle  Dick  says,  *I  don't  see 
him;  where  is  he?'  and  Ance  says.  There 
he  Is;  don't  you  see  his  legs  there  hanging 
over  the  spring  seat?  and  then  I  saw  blm, 
and  we  went  up  ther&   Ance  went  badi  to 
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tbe  house.  I  found  BIr.  Taylor  Ijing  back 
«n  the  wagon  with  his  feet  over  tbe  spring 
seat,  and  one  of  the  lines  was  drawn  arountl 
his  legs.  The  wagon  bad  double  aide  boards 
•on,  and  was  fall  of  com.  Hla  bead  was 
ly^g  back  on  the  corn.  He  was  lying  flat 
on  Ms  h&c^L.  He  had  on  a  white  bat.  His 
head  was  lying  on  the  hat.  We  Jnst  went 
up  within  three  or  four  feet  of  the  wagon; 
didn't  make  any  examination  of  the  wounds. 
Ance  Rogers  made  no  statement  to  me,  ex- 
cept he  told  me  he  shot  him  down  on  Rock 
creek.  The  wagon  was  40  or  50  yards  up 
the  hill  east  of  Rogers*  store  when  I  saw  It. 
The  n^t  person  I  saw  at  tbe  wagon  was 
a  fellow  named  Jones.  Ho  web  working 
some  prisoners  down  on  the  road  there  that 
day.  On  the  afternoon  of  the  killing  I  went 
down  on  Rock  creek  with  Mr.  Stanley,  the 
county  attorney,  down  to  where  I  bad  seen 
these  boys  chopping  wood,  and  I  saw  Mr. 
Stanley  pick  up  a  knife  down  there — an  old 
knife.  The  knife  was  found  just  below  the 
old  road,  pretty  close  to  a  stump.  There 
was  just  one  stump  close  by  a  burr  oak,  12 
to  16  inches  through,  or  a  little  bigger;  I 
nerer  paid  any  attention.  There  was  some 
trees  close  there— one  large  oak  tree.  This 
tree  was  aboat  10  or  IB  atOBn  from  the  road 
and  dose  to  the  stomp.  I  could  not  tell 
how  far  this  tree  and  this  stump  were  from 
where  I  saw  the  nmokB  of  the  gun ;  it  was 
In  that  direction.  There  are  trees  and 
stamps  along  the  road  <ni  Rock  creetk;  not 
much  bmsb  <hi  the  east  aide  of  the  road." 

OUn  Rhodes,  tm  tbe  state,  testifled  that 
he  lived  at  Marietta,  and  that  he  was  dty 
marshal;  rouembera  Qie  date  of  tbe  kUling 
of  Hairy  Taylor;  that  on  that  date  be  went 
down  to  old  man  Freonan's  on  Bock  creek  In 
an  automobile  with  Dr.  Antry ;  that  In  going 
there  they  passed  Rog^  boose  and  went 
down  the  Rock  Creek  road  south  of  there; 
that  tbe  road  runs  for  a  mile  or  two  down 
along  the  bed  of  the  creek.  "After  passing 
Rogers*  house  going  west,  we  turned  south 
down  Ro<^  creek  and  went  down  tbe  creek 
a  mile  and  a  half  or  two  miles.  As  we  were 
going  down  the  creek,  I  seen  two  boys  there 
close  to  Rogers'  farm.  One  of  them  had  a 
post  In  his  hand,  and  they  were  working 
on  a  fence.  We  met  several  wagons  that 
day  all  along  the  road,  both  going  and  com- 
ing ;  but  after  we  passed  these  boys  working 
on  the  fence  going  down  to  Mr.  Freeman's 
we  met  a  man  baullilg  water;  had  barrels 
in  his  wagon.  After  we  had  gotten  out  of 
the  bed  of  the  creek  and  went  along  there 
over  the  rough  part  of  the  road  through  tbe 
thicket,  we  came  back  to  Rock  creek  on  a  rock 
crossing  and  met  there  a  man,  who  went 
east  of  us.  He  was  driving  north.  This 
was  something  like  three-quarters  of  a  mile 
south  of  where  we  had  seen  the  boys  work- 
ing on  the  fence.  I  don't  know  what  time 
it  was  when  we  passed  there,  but  when  we 
left  Freonan's  to  start  bade  It  was  five 
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minutes  of  10  o'dock.  We  went  back  by  the 
same  road  and  saw  these  defendants  still 
working  on  the  fence.  I  think  they  were 
farther  north  as  we  went  back  than  they 
were  when  we  went  down,  I  Judge  about  50 
yards.  I  afterwards  learned  that  Mr.  Taylor 
had  been  killed  that  day.  After  I  learned 
that,  Mr,  Stanley,  tbe  county  attorney,  and 
I  got  a  team  and  went  out  there.  I  after- 
wards examined  the  wounds  on  the  body  of 
Mr.  Taylor.  I  helped  undress  htm.  He  was 
shot  in  tbe  right  side  of  the  head  about  the 
temple  and  dose  to  the  eye,  and  the  shot 
came  out  near  tbe  nose  and  both  bis  eyes 
were  gone.  I  counted  six  boles  in  his  head; 
they  looked  about  the  size  of  No.  2  buckshot 
to  me."  The  witness  described  the  hat  that 
the  deceased  had  on,  showing  the  shot  marks, 
and  the  same  was  admitted  In  evidence.  The 
witness  testifled  that  the  shots  came  out 
higher  than  where  they  entered.  When  the 
deceased  was  undressed,  witness  saw  hla 
pockets  examined,  and  there  was  a  small 
penknife  and  a  32  Windiester  cartridge,  a 
pencil,  and  some  matches  takoi  out  Witness 
then  gave  measurements  of  wounds  from  tbe 
distance  to  the  point  of  entrance  to  exi^ 
etc. 

Tom  Stofel,  for  the  state,  testifled  that  he 
lived  out  west  of  Marietta,  about  a  mile  from 
Rogers'  plaoe;  that  aa  the  day  that  Mr. 
Taylor  was  killed  he  went  to  haul  water 
from  the  Rock  Greek  spring,  which  was 
about  a  mile  sooth  of  Rogers';  cMdc 
to  tbe  q^ng  he  bad  to  pass  Rogers*  place 
and  go  down  the  Rode  OredE  road;  that  on 
that  day  he  saw  Henry  Taylor,  the  deceased; 
met  him  aa  he  was  condng  bade;  that  Tay- 
lor  had  a  load  of  com  and  was  near  tbe 
ranchhouae;  Taylor  was  in  a  wagon,  driving 
a  span  ot  mules ;  that  after  the  witness  met 
Mr.  Taylor  he  saw  the  defmdants  down  on 
Rock  creek.  "It  was  between  a  qoarter  and 
a  half  mile  from  where  I  saw  Taylor.  Mart 
Rogers  came  down  into  the  creA  after  I 
bad  traveled  up  the  road  In  the  bed  ot  tbe 
creek  about  25  yards.  I  came  on  up  the 
creek,  and  Ance  came  up  the  bank  and  crawl- 
ed under  tbe  fence,  and  there  was  a  tree  cut 
down,  and  he  walked' In  behind  that  tree 
from  me.  He  bad  a  gun,  a  double-barrel 
shotgun,  and  when  he  crawled  under  the 
fence  he  came  on  down  and  walked  In  be- 
hind tbe  tree  Just  before  I  got  up  to  him, 
or  when  I  was  about  even  with  him.  He 
checked  up  like  he  was  looking  for  some- 
thing, and  one  of  my  mules  Is  afraid  of  a 
gun,  and  I  watched  him  more  closely  than  I 
would  have  if  he  had  not  sort  of  checked 
up.  He  had  the  gun  right  up  on  his  arm. 
This  was  In  the  morning  along  about  half 
after  9,  I  guess.  I  met  Olln  Rhodes  and 
■Dr.  Autry  before  I  did  the  Rogers  boys. 
They  wer^  driving  in  an  automobile  In  the 
same  direction  that  Mr.  Taylor  was  going. 
I  met  them  about  a  quarter  of  a  mile  south 
ot  where  tbe  boys  were  worklnc.  I  jvdgia  I 
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passed  tbe  Rogers'  atore,  going  after  tbla 
water,  about  8  o'clock  tbat  momlns.  Wlien 
I  passed  ttaere,  these  defendants  were  work- 
ing on  the  house.  Asce  Bogera  nerer  spoke 
to  me  when  I  passed  him  going  back.  There 
was  abont  20  or  25  feet  between  vm  when 
be  was  standing  behind  the  tree  top.** 

B.  G.  Baker,  for  the  state,  testified  that  he 
was  a  county  commissioner  and  lived  at 
I«on;  that  he  remembered  the  day  that 
Henry  Taylor  was  killed,  and  heard  the 
shooting;  was  coming  through  the  Rock 
Creek  bottoms  beyond  the  cre^  about  230 
or  800  yards  on  the  othw  side  of  -Rogers' 
store,  west  of  the  stor^  about  150  yards  from 
the  creek.  "After  hearing  the  shot  I  came 
r^ht  on  In  the  buggy  right  across  the  creek. 
Jim  Mays  was  with  me.  After  I  croaaed 
the  creek,  my  attention  was  directed  to  two 
men  coming  across  the  field  southwest  of 
Rogers'  Joint  They  were  angling  across  the 
field  towards  Rogers'  place.  .1  did  not  rec- 
ognize them.  One  of  them  was  larger  than 
the  other.  It  looked  to  me  like  one  of  them 
was  carrying  a  gun.  Pretty  soon  after  I  saw 
these  two  men,  I  noticed  a  wagon  coming.  It 
had  Just  turned  around  the  comer  of  this 
field,  the  northwest  comer  of  it  After  turn- 
ing the  comer  It  started  east  towards  Rogers' 
house.  There  were  two  mules  hitched  to 
the  wagon,  and  they  were  traveling  at  a  fast 
walk.  I  noticed  some  one  lying  in  the  wag- 
on. I  did  not  know  what  it  was  at  first, 
but  the  wagon  kept  going  on,  and  I  noticed 
that  the  man  was  not  paying  any  attention 
to  the  team.  It  ran  over  obstacles  and  Jarred 
around  a  great  deal,  and  I  kept  noticing  the 
wagon.  It  went  like  It  was  going  to  the 
bouse,  and  I  suppose  it  went  within  20  or  SO 
feet  of  Refers'  house,  and  I  thought  it  bad 
stopped  there;  but  as  we  kept  driving  very 
Blow  up  the  bill  directly  I  saw  tbe  wagon 
come  up  tbe  hill.  It  came  up  tbe  hill  on  the 
steep  place,  up  onto  tbe  main  right  of  way, 
and  when  It  got  to  where  tbe  road  was 
broad  enough  for  ua  to  turn  to  one  side,  we 
turned  out  on  the  left-band  side,  and  this 
team  came  up  on  tbe  side  of  ns  next  tbe 
bank,  and  we  stopped  the  team,  and  then 
we  saw  what  was  on  the  wagon.  I  never 
got  out  of  my  bu^y.  I  saw  a  man  on  tbe 
wagon  that  looked  like  he  was  mortally 
wounded.  He  was  lying  on  his  back,  seemed 
like  In  the  center  of  the  wagon.  His  feet 
were  banging  up  over  the  spring  seat  The 
seat  had  turned  up  edgeways.  He  was  Just 
breathing  at  tbe  time.  I  told  Jim'  Mays  to 
go  back  down  to  Rogers'  house  and  see  what 
he  could  find  out  and  see  what  was  to  be 
done.  He  went  down  there,  and  came  back 
in  a  very  tew  minutes.  I  did  not  hear  any 
<M)nver8ation  that  he  had  with  any  one  at 
Rogers*  place.  He  got  in  tbe  buggy,  and  we 
came  on  to  Marietta  to  get  the  officers.  I 
■aw  that  the  man  needed  help.  We  left  the 
wagon  standing  right  where  we  had  stopped 
it  The  wagon  was  loaded  with  com." 
I81P.-«) 


Sim  Maysk  for  the  states  tevtlfled  that  he 
lived  at  Leon,  and  was  a  constable;  that  he 
remembered  Oie  day  that  Henry  Taylor  was 
killed^  and  heard  the  shooting;  that  he  was 
with  B.  a  3aker  at  the  Ume.  This  wit- 
ness' testimony  is  practically  the  same  as 
that  of  B.  C.  Baker,  with  tbe  addition  of 
what  occnrred  when  he  went  down  to  Rogers' 
store  after  discovering  the  man  in  the  wagon 
dying.  Concerning  his  trip  to  Rogers'  store 
he  had  the  following  to  say:  "I  got  out  of  the 
buggy  and  then  went  down  to  Uncle  Dick's 
Joint  to  get  some  rope,  and  I  seen  Mr.  Thax- 
ton  standing  In  there,  and  I  holloed,  'Hello. 
Uncle  Dick,'  to  him  two  or  three  times;  I 
don't  remember  how  many  times  I  holloed. 
I  said,  'There  is  a  dead  man  out  here.'  Mr. 
Thaxton  says,  'A  dead  man!'  I  says,  'Tes; 
a  man  has  been  shot;'  and  by  that  time 
Uncle  Dick  Rogers  came  up  to  the  door  fac- 
ing and  leaned  up  against  the  door  facing, 
and  pointed  his  left  hand  ont  this  way,  and 
be  said:  'Walk  on  away  from  here;  go  on 
up  the  hill;  get  out  and  go  on  all  of  you' — 
two  or  three  times.  I  saw  two  or  three  other 
people  in  Refers'  place  at  that  time  besides 
Uncle  Dick  and  Mr.  Thaxton.  I  could  not 
tell  who  they  were.  I  think  one  of  them  was 
Mart  Rogera  Somebody  had  a  bottle  of 
whisky  in  his  hand.  I  think  it  was  Mr. 
Thaxton.  After  Uncle  Dick  spoke  to  me  this 
way,  I  went  up  the  hill  and  got  Into  the  bug- 
gy and  Came  on  to  Marietta  and  reported  it 
to  tbe  sheriff,  and  I  got  In  the  buggy  with 
Bo  Blake,  deputy  sheriff,  and  went  back  to 
the  scene  of  the  tragedy.  When  I  got  back' 
out  there,  the  wagon  was  Just  a,bout  where  it 
was  when  I  left  it,  and  Uncle  Dick  Rogers 
and  some  man  was  standing  sort  of  at  the 
back  end  of  the  wagon.  I  stayed  in  the  bug- 
gy while  Mr,  Blake  went  down  to  the  Joint 
When  be  came  back  up  to  where  I  was  at 
the  wagon,  I  wanted  to  move  the  dead  man 
around,  and  I  raised  up  the  slicker  which 
was  on  the  front  end  of  tbe  wagon,  and  when 
I  looked  under  it  I  saw  a  gun.  The  slicker 
was  doubled  up  In  the  front  end  of  the  wag- 
on, and  the  spring  seat  bad  fallen  over  tbe 
end  of  tbe  slicker.  The  pistol  was  lying 
down  under  the  slicker.  I  did  not  examine 
It  to  see  Its  condition.  I  gave  the  pistol  to 
Bo  Blake.  It  seemed  to  be  a  44  or  45  frame 
revolver.  The  body  was  taken  down  to 
Fraer's  undertaking  establishment*' 

R.  C.  Baker,  for  the  state,  recalled,  testl- 
Qed  that  tbe  shooting  occurred  about  11 
o'clock,  perhaps  a  little  bit  before  11. 

W.  H.  Hartman,  for  tbe  state,  testified  that 
he  lived  at  Leon,  and  on  tbe  day  of  tbe  kill- 
ing be  came  to  Marietta,  and  In  coming  to 
Marietta  he  passed  the  Rogers  boys  on  Rock 
creek  about  11:30  in  the  morning;  that  he 
saw  Mr.  Rogers  there;  that  he  had  a  con- 
versation with  Mr.  Rogers  and  learned  that 
Mr.  Taylor  had  been  shot;  that  as  be  left 
tbe  store  and  came  up  the  hill  he  saw  a 
wagon  and  the  dead  man  on  it  "This  was 
about  40  or  00  yards  east  of  Rogers'  stora 
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Tbe  body  was  lying  on  a  load  of  corn;  look- 
ed like  the  dead  man  had  been  sitting  on 
the  spring  seat,  and  that  he  Jnst  fell  back. 
The  spring  seat  turned  back,  and  his  knee 
fi^t  over  the  front  of  the  seat  His  right 
hand  was  lying  down  that  way,  and  Mb  left 
hand  was  back  that  way  (Indicating).  I  did 
not  stop  at  the  wagon.  When  I  left  the 
wagon,  Uncle  Dick  Rogers  was  there.  I 
was  there  when  Bo  Blake  and  some  other 
man  came  out  there.  I  saw  Mr.  Maya  pick 
up  the  slicker  and  the  gun  out  of  the  wagon. 
Tbe  slicker  was  on  the  front  of  tbe  wagon.  I 
did  not  see  the  gun  until  the  slicker  was 
picked  up.  The  slicker  looked  Uke  it  had  bem 
bundled  up  and  thrown  upon  the  wagon." 

Will  Anglln,  for  the  state,  testified  that  he 
lived  at  Marietta;  that  be  knew  the  defend- 
ants, Ance  and  Mart  Rogers,  and  also  the 
deceased,  Henry  Taylor;  that  on  the  day  of 
tbe  kllliiig  he  went  out  to  the  scene  with  Bo 
Blake  and  Jim  Maya  "Tbe  first  thing  I 
saw  was  a  wagon  loaded  with  com  and  a 
dead  man  lying  on  his  back  on  top  of  tbe 
wagon.  This  wagon  was  about  halfway  up 
the  turn  of  the  hill  east  of  Rogers'  house. 
When  we  got  out  there,  Uncle  Dick  Rogers 
and  Mr.  Hamilton  were  six  or  eight  steps 
back  of  the  back  end  of  tbe  wagon.  We  went 
down  to  Rogers'  house.  Nobody  was  there 
but  Ance  and  Mart  Rogers.  Ance  was  in  a 
little  side  room  putting  on  his  boots.  Mart 
was  sitting  back  In  tbe  south  end  of  the  room. 
Uncle  Dick  Rogers  went  down  there  with  us. 
Ance  said  that  he  killed  Taylor,  and  was 
ready  to  go.  He  said  he  was  working  on  the 
f^ce  at  the  time  of  the  killing.  He  did 
not  tell  me  exactly  where  be  was.  He  sim- 
ply said  down  there  by  the  old  road.  Mr 
Blake  asked  for  tbe  gun  that  the  killing  was 
done  with,  but  Unda  Dick  Rogers  did  not 
want  to  give  it  up.  We  examined  it,  and  It 
was  still  loaded.  Ance  said  that  he  bad  re- 
loaded IL  I  did  not  examine  the  kind  of 
BtuUla  It  was  loaded  with.  Ance  set  out  a  lit- 
tle bottle  of  wblEfey  and  asked  me  to  take  a 
drink,  and  I  Just  made  the  remark  that  there 
was  not  enough  in  the  bottle  for  all  of  us, 
and  be  Just  set  it  back  and  set  out  a  full 
pint,  and  we  all  taken  a  few  sups  out  of  it. 
Bo  Blake  put  the  pint  in  bis  pocket  and  said, 
*I  will  take  that  with  me.'  Ance  got  in  the 
bn^  with  me,  and  we  drove  on  up  to  the 
top  of  the  hill  and  stopped  there  While  I 
was  sitting  there,  I  aeked  Ance  to  tell  how 
tbe  killing  occurred*  and  he  said  that  they 
bad  bad  some  little  trouble,  some  trouble  over 
a  bridle,  and  that  Mr.  Taylor  had  threatened 
his  life,  and  be  liad  come  by  that  morning 
and  told  his  young  brother  that  he  was  fixed 
for  him,  and  asked  where  be  was.  I  don't 
remember  where  bis  brother  told  bim  that  he 
wa&  I  believe  though  he  said  be  was  out 
bunting  a  hawk,  or  something  like  that 
Ance  said  that  when  Mr.  Taylor  came  up 
with  a  load  of  corn  he  was  down  working  on 
the  fence  and  had  a  shotgun  down  there,  and 
he  had  found  some  squirrels,  or  he  was  look- 


ing for  some  squirrels,  wa3  how  he  came  ta 
have  the  gun  down  there;  and  he  said  Mr. 
Taylor  stopped  and  commenced  cussing  bim. 
and  made  a  motion.  He  supposed  be  had  a 
gun,  and  he  said  he  jnst  stepped  back  and' 
got  his  gun  from  against  the  tree  as  quick 
as  he  could  and  shot  him.  The  way  Ance- 
made  the  motion  to  me,  he  just  throwed  his 
head  dovni  by  his  side  like  he  was  going  down 
after  a  gun  or  something.  He  said  he  did 
not  see  any  gun  though.  Ance  said  that  the- 
shotgun  was  loaded  with  No.  2  bncksbot  He 
said  the  gun  was  leaning  against  a  tree  near 
where  he  was  at  work.  When  Ance  made  the 
motion  Indicating  how  Mr.  Taylor  had  done- 
at  tbe  time  he  shot  him,  Mr.  Blake  was  pres- 
ent" 

Bo  Blake,  for  the  state,  testified  that  he- 
was  deputy  sheriff  of  Love  county;  that 
he  remembered  the  day  Henry  Taylor  wa» 
killed;  that  after  the  killing  he  went  out 
to  the  scene  with  Jim  Mays  and  Will  Ang- 
lln; that  he  noticed  the  wagon  and  team,, 
the  dead  man  on  it,  and  from  there  went  on 
down  to  yncle  DIdt  Rogers*  house;  the  first 
person  he  saw  was  Mart  B<^r8,  and  he 
asked  him  where  Ance  was,  and  he  said' 
he  was  in  the  other  room.  "I  walked  Into 
the  room,  and  Ance  was  sitting  on  the  edge 
of  the  bed,  and  I  spoke  to  bim  and  asked- 
what  he  was  doing  out  there,  and  he  said, 
'NotlilDg  much.'  I  said,  'Who  killed  that  old 
man  up  there?*  Ance  said,  'I  did.'  I  asked' 
him  what  be  killed  him  with,  and  he  said  a 
j  shotgun.  I  asked  bim  where  he  klUed  liim, 
and  he  got  up  by  the  door  and  pcdnted  and 
said,  'I  killed  him  right  down  there,*  point- 
ing down  the  creek.  I  asked  him  what  the 
trouble  arose  over,  and  I  think  he  said 
something  like  this:  That  Taylor  had  In- 
sulted him ;  accused  him  of  doing  something 
or  saying  something.  That  they  had  had 
trouble  before.  Taylor  Iiad  accused  him  of 
doing  things  that  he  did  not  like  to  be  ac- 
cused of,  or  something  to  that  efCect  I 
don't  remember  the  exact  language  used. 
I  told  him  I  would  have  to  take  liim  with: 
me,  and  be  said:  'All  right;  I'm  ready.*  I 
asked  him  where  the  gun  was,  and  he  said, 
'Right  there'  (pointing),  and  I  noticed  three 
guns  up  in  the  comer.  I  reached  and  took 
bold  of  the  shotgun,  and  Uncle  Dick  Rog- 
ers took  hold  of  it  about  the  same  time,  and. 
he  said  he  could  not  give  up  his  gun.  I  told 
him  I  would  have  to  take  it,  and  Ance  spoke- 
up  and  said,  'He  will  give  it  back  to  yon,*  or- 
something  to  that  efiFect  'Ijet  him  have  it* 
And  be  turned  It  over  to  me,  and  I  opened 
It  up  and  noticed  that  it  had  not  been  shot ; 
it  had  all  full  shells  in  It ;  and  I  says,  'Ance, 
this  gun  has  not  been  shot,'  and  he  says: 
*7es ;  I  reloaded  it'  I  cut  open  one  of  the 
shells  that  was  In  tbe  gun,  and  It  was  load- 
ed with  No.  4  buckshot"  (The  gun  and 
shells  were  here  introduced  in  evidence.)' 
Witness  also  testified  to  Ance  Rogers  pro- 
idudng  the  pint  of  whisky  at  the  house;  of 
[taking  a  drink.  "We  went  out  of  the  house - 
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and  got  into  the  bngg^t  uid  Jim  Mays  was 
sitting  In  the  boggy  bolding  the  lines,  and  I 
told  him  to  get  out  and  drive  that  wagon 
with  that  old  man  In  it  np  on  the  top  of 
the  hill,  and  Mr.  Anglin  and  Ance  and  my- 
seU  got  into  the  baggy.  When  we  got  to 
the  top  of  the  hill,  we  stopped,  and  I  got 
out  and  Btraightened  the  dead  man  out  on 
the  wagon  and  then  drove  on  down  to  a  fel- 
low the  name  of  Thaxton,  and  put  him 
in  the  wagon.  There  was  a  slicker  and  a 
six-shooter  on  the  front  end  of  the  wagon. 
I  examined  the  pistol.  It  was  neither  cock- 
ed, nor  had  It  been  shot  It  was  a  32  caliber 
on  a  46  frame.  I  asked  Ance  how  this  kill- 
ing oceorred,  and  he  said  he  was  down  on 
the  creek  fixing  the  fence,  he  and  his  broth- 
er Mart,  and  that  he  went  off  to  hunt  a 
calf,  and  when  be  came  back  Mart  totd  him 
that  that  fellow  Taylor  had  passed  by  there 
and  aaked  where  Ance  was,  and  Mart  told 
him  that  he  had  gone  off  hunting  a  calf,  or 
something,  and  Taylor  replied,  'Well,  tell 
bUn  I  am  looking  for  him,*  and  applied  a 
vile  epithet;  and  Ance  said  that  Mart  told 
him  what  Tayor  had  said  when  he  came 
back.  He  said  he  was  still  working  on  the 
fence  when  Mr.  Taylor  drove  back,  and  as 
he  came  up  he  said,  'Oh,  yes,*  applying  a 
vile  epithet,  1  have  found  you  now,'  and 
that  he  reached  down  for  his  gun,  or  reach- 
ed like  be  was  going  for  a  gun,  and  he  said, 
'I  mn  and  got  my  gun  and  shot  as  quick  as 
I  could.'  I  asked  him  how  t&i  his  gun  was 
away,  and  he  pointed  out  to  a  post  on  the 
side  of  the  road,  a  telephone  post,  about  as 
far  as  from  here  to  the  corner  of  that  seat 
over  there — about  as  far  as  from  here  to  that 
boy,  the  boy  that  stands  up.  I  would  judge 
It  would  be  16  or  16  feet,  maybe  a  little  far- 
ther. Ance  said  that  after  Taylor  made  the 
demonstration  like  he  was  going  to  get  his 
gun  that  be  ran  and  got  his  gun  and  shot 
as  quick  as  he  could.  I  asked  blm  if  he  had 
seen  a  gun,  and  he  said,  *No;'  he  had  not 
seen  any.  I  asked  him  what  he  was  doing 
with  a  shotgun  down  there,  and  I  believe 
he  said  he  was  hnntlng  squirrels,  and  I  ask- 
ed him,  'What  were  you  doing  hunting  squir- 
rels with  that  size  shot?*  and  he  says,  *It 
was  all  I  had.*  He  said  that  old  man  Tay- 
lor and  he  had  had  some  trouble  a  few 
days  before  that,  and  that  the  old  man  ei- 
ther accused  him  of  stealing  a  bridle  or 
some  money  from  him,  and  that  old  man 
Taylor  was  all  the  time  lynching  him,  or 
something  to  that  effect"  The  witness  then 
described  the  wounds  that  were  on  the  dead 
man's  t>ody. 

James  Fraer,  for  the  state,  testifled  that 
he  lived  at  Marietta,  and  was  In  the  furni- 
ture and  undertaking  business;  that  on  the 
10th  of  April,  1911,  the  body  of  Henry  Tay- 
lor was  brought  to  his  place  of  business,  and 
that  he  prepared  it  for  burial  and  made  an 
examination  of  the  wounds;  that  the  wounds 
entered  the  body  on  the  right  side  of  the 
head,  part  of  them  about  even  or  a  little 
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above  the  right  eye,  and  part  of  them  be- 
low the  eye,  about  one  Inch  to  the  back  of 
the  eye.  "There  were  about  five  holes,  all 
close  together,  In  a  space  that  could  have 
been  covered  by  a  dollar.  They  came  out  by 
the  left  eye.  Both  eyes  were  blown  out  of 
the  head,  and  there  was  a  hole  tlirough  the 
noae.  The  range  of  the  bullets  was  slightly 
from  beliind  and  upward.  I  did  not  see  any 
powder  bnms  on  the  face.  The  point  of  ex- 
it was  Just  a  alight  Mt  higher  than  the  point, 
of  entrance." 

Jim  Wolfenbarger,  on  behalf  of  the  ac- 
cused, testified  that  he  lived  at  Bawles ;  that 
he  knew  the  defendant  Ance  Bogers,  and 
also  Henry  Taylor  in  his  lifetime;  that  a 
short  time  before  the  killing,  about  two 
weeks,  be  sold  Henry  Taylor  a  gun,  a  32 
on  a  45  frames  ■  "I  can't  tell  what  make  It 
was.  I  never  paid  mudi  attention  to  It 
All  il  know  Is  that  It  was  a  82  on  a  45 
frame.  I  would  know  the  gun  If  I  saw  it 
(Witness  Is  handed  a  gun.)  I  don't  believe 
I  can  get  the  cylinder  off.  I  think  I  could 
tell  you  if  I  could  get  it  off.  (After  taking 
out  ttie  cylinder) :  Yes ;  I  believe  it  is  the 
gun.  When  I  sold  him  the  gun,  I  had  a  con- 
versation with  Taylor  about  Ance  Bogers 
and  old  man  Rogers.  He  said  the  boys  had 
been  talking  about  him  a  great  deal,  and  he 
was  going  to  try  to  defend  himself.  He 
said,  'If  they  ever  mn  onto  m^  I  am  going 
to  kill  him.'  He  said  Ance  Rogers  first,  and 
then  be  said  the  whole  outfit  He  said  he 
was  going  to  kill  the  whole  outfit  If  they  run 
onto  him  again.  On  Sunday  morning  t>efore 
Taylor  was  killed  I  told  Ance  he  had  better 
look  ont  This  was  all  I  said  to  blm.  I 
told  Pat  Rogers  and  Leonard  Hensley  what 
the  old  man  had  said  about  Ance."  On 
cross-examination  the  witness  was  asked 
what  peculiar  mark  there  was  in  the  cylin- 
der of  a  gun  by  which  he  could  identify  It, 
and  he  said :  "There  is  a  kind  of  a  groove 
where  the  pin  goes  in.  ^Fbe  gan  was  dis- 
played to  the  Jury  to  see  If  they  could  see 
any  such  mark.)  I  Just  told  Ance  that  he 
had  better  look  out  I  never  told  him  why. 
I  said,  'Look  out'  or  sometliing  of  that  kind. 
Ance  told  me  that  he  was  going  to  whip  old 
man  Taylor  if  he  did  not  keep  his  month 
shut  He  claimed  that  old  man  Taylor  said 
he  had  stolen  some  money  from  him." 

Tom  Hawthorne,  for  the  accused,  testifled 
that  he  had  lived  aroond  Marietta  for  four 
or  five  years;  that  be  was  acquainted  with 
Henry  Taylor  in  tils  lifetime,  and  also  knew 
Ance  Rogers ;  that  about  a  month  before  old 
man  Taylor  was  killed  that  he  had  a  conver- 
sation with  him  out  In  Riley's  field  when  be 
was  plowing;  he  had  lost  some  money  out 
there  In  the  field  and  had  t>een  harrowing 
over  the  ground ;  thought  he  had  plowed  the 
money  under  and  was  looking  for  it,  and 
said  be  might  as  well  have  taken  it  down 
and  given  it  to  Ance  Rogers;  that  Rogers 
stole  $n.GO  from  him,  and  that  he  might  as 
well  have  given  him  this  for  aU  the  good  it 
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liad  done  him;  and  he  went  on  to  say  thut 
lie  would  set  Rogers  for  it,  and,  farther- 
more,  the  whole  works,  if  they  fooled  with 
him.  "I  told  Ance  about  this  the  latter 
part  of  March.  I  believe  It  must  have  been 
on  Thursday  or  Friday  before  the  killing  on 
Monday.  I  don't  remember  Just  exactly  the 
day.  There  was  nobody  present  when  I 
told  him."  On  cross-examination  it  develop- 
ed that  this  witness  was  a  very  Intimate 
friend  of  the  Rogers  family, 

Henry  Johnson,  for  the  accused,  testified 
that  he  lived  at  Marietta ;  that  he  had  lived 
In  Love  County  18  or  19  years,  and  that 
he  knew  Henry  Taylor  In  his  lifetime;  that 
he  had  a  conversation  with  H^ry  Taylor, 
not  In  reference  to  Ance  Rogers  alone,  bat 
to  the  whole  Rogers  family;  that  was  6  or 
7  months  ago.  "He  mentioned  Ance  Rogers* 
name  and  said  that  Ance  had  robbed  him  of 
some  money.  He  said  If  he  could  get  bold 
of  some  of  that  house  they  built  down  there 
he  would  put  a  stick  of  dynamite  under  It 
and  blow  them  away.  I  was  advising  him 
not  to  talk  that  way ;  that  he  might  get  into 
trouble.  I  told  him  I  thought  I  would  keep 
my  mouth  shut  This  was  all  I  said.  I  nev- 
er told  any  of  the  Rogers  about  it" 

Thomey  B.  Huddlestone,  for  the  accused, 
testified  that  he  lived  four  miles  north  of 
Marietta ;  that  he  had  met  Ance  Rogers,  and 
knew  H«iry  Taylor  in  his  lifetime;  that 
some  time  in  the  fall  before  the  killing  he 
had  a  conversation  with  Taylor  In  reference 
to  Ance  Rogers.  "He  said  that  Ance  had 
robbed  him  while  he  [Taylor]  was  drunk, 
and  he  said  he  was  going  to  have  his  money 
If  he  had  to  get  his  knife  and  work  on  him. 
He  did  not  use  Ance's  name.  I  did  not  pay 
much  attention  to  it  If  he  said  it  was 
Ance,  I  don't  remember.** 

E*rank  Seagroves,  for  the  accused,  testified 
that  he  was  a  merchant  and  lived  at  Bowles ; 
knew  the  defendant  Ance  Rogers;  that  be 
bad  a  conversation  with  Taylor  about  the 
Rogers  family,  not  about  Ance.  The  record 
does  not  disclose  what  this  conversation  was. 

Fred  Errick,  for  the  accused,  tesdfled  that 
he  lived  on  Rock  creek,  and  was  acquainted 
with  Henry  Taylor  In  his  lifetime  and  knew 
Ance  Rogers;  that  Taylor  had  a  conversa- 
tion with  him  about  Ance  Rogers  on  Satur- 
day before  the  killing  occurred  on  Monday; 
this  occurred  at  Taylor's  house;  nobody  was 
present  except  the  two.  "He  said  Ance 
threatened  to  whip  him,  and  he  says,  'When 
he  Jumps  on  me,  he  will  Jump  ott  quicker 
than  he  Jumps  on.'  He  said  that  Ance  had 
accused  him  of  stealing  a  bridle,  or  that  Mr. 
Taylor  had  accused  Ance  of  stealing  a 
bridle;  that  Is  what  the  boys  had  accused 
him  of.  2  asked  him  what  they  were  going 
to  whip  him  for,  and  he  said  that  the  boys 
had  accused  him — had  told  that  be  had  told 
that  they  had  stolen  a  bridle."  Witness  lived 
about  300  yards  from  Rogers'  store. 

Leonard  Hensley,  for  the  accused,  testified 
that  he  lived  at  Cornish,  but  had  beea  down 
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in  Love  county  for  the  past  two  years;  that 
he  Is  a  cousin  of  Ance  Rogers;  knew  Henry 
Taylor  in  his  lifetime;  also  knew  Jbn  Wolf- 
enbargtf  and  had  a  conversation  with  Mr. 
Wolfenharger  prior  to  the  time  Taylor  was 
killed;  that  he  told  Ance  about  it;  told  him 
that  Jim  Wolfenbarger  said  that  old  man 
Taylor  was  aiming  to  kill  him;  this  was  on 
Sunday  before  the  killing  on  Monday;  that 
on  the  Sunday  week  before  the  klUing  the  wit- 
ness and  Ance  and  Mart  Rogers  went  over 
to  Taylor's  house.  "There  was  qolte  a  bunch 
of  boys  over  there — Mike  Freeman,  Lon 
cyDell,  and  Anderson  Rackley.  Mr.  Taylor 
had  accused  us'  of  stealing  a  bridle  up  there 
as  we  came  by  the  day  before,  and  I  went 
up  there  and  holloed,  'Hello,'  and  old  man 
Taylor  came  out,  and  I  says,  'Where  la 
Mike?"  and  he  says,  'In  the  house,'  and  I 
told  him  that  we  had  come  there  to  straight- 
en up  about  that  bridle,  and  he  says:  'I  can 
quick  tell  you  what  became  that  bridle. 
You  are  the  only  ones  that  could  have  got  it; 
the  only  ones  that  passed  bera*  And  Ance 
said,  'We  would  be  bright  ones  to  come  up 
here  and  steal  a  bridle,  and  you  out  there  at 
work,'  and  Mr.  Taylor  says:  'Ton  are  the 
only  ones  that  could  have  got  It;  the  only 
ones  tliat  passed  here.  Tou  would  do  any- 
thing; yon  robbed  me  of  $17  down  here  last 
fall.*  And  Ance  says,  "Now,  I  did  not  come 
np  here  for  no  trouble,*  and  Taylor  went  to 
cussing  him  and  opened  a  knife  and  was 
leaning  against  the  wire  fmce,  and  the  next 
thing  he  turned  around  and  walked  ont  and 
opened  the  knife  and  commenced  shaking 
it  at  Ance^  and  Ance  said*  *Ur.  Taylor,  I 
didn't  come  up  here  for  no  trouble,  and  I 
don't  want  any,*  and  he  said,  'If  nothing 
else  will  do  yon,  if  yon  wlU  come  off  away 
from  your  house,  I  will  ^Ip  hdl  ont  of  you,* 
and  Mr.  Taylor  says,  *Xo,  I  am  not.  able  to 
fight  yon  fair,'  but  he  says:  Ton  have  got 
me  to  meet  again  over  this,  and  I  will  be 
fixed  for  yon,  and  I  will  make  yon  regret 
you  ever  seen  me.  Henry  Freeman  said  he 
understood  one  of  you  wanted  to  whip  Mike* 
—and  if  we  wanted  to  do  it  that  right  there 
was  a  good  place  to  do  it,  and  said  If  Mike 
couldn't  whip  ns  he  could.  On  the  day  of 
the  killing  I  went  to  Marsden  to  pay  a  fine, 
and  didn't  get  back  until  about  half  past  2 
or  3  o'clock  that  evmlng.  When  I  left  that 
morning,  Ance  was  ditching  around  their 
house  there." 

On  cross-examination  witness  said  that  he 
lived  at  Ck)rnish  and  had  a  crop  on  Bill  New* 
toD*B  place,  and  had  left  It  about  two  weeks 
before  the  killing  and  had  been  down  to  the 
Rogers'  place  all  that  time;  Mr.  Rogers' 
bouse  Is  a  three-room  honse,  facing  north; 
that  be  kept  some  groceries  in  the  front 
room;  Mr.  R(«ers  Is  56;  three  of  them  wore 
staying  there  at  that  time;  that  at  the  time 
of  the  killing  "we  had  been  working  on  this 
fence  and  had  It  all  completed,  enspt  two 
or  three  days'  more  work  on  it** 
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8.  H.  niaxton,  for  tbe  accused,  teetlfled 
that  he  knew  Henry  Taylor  in  Mb  lifetime, 
also  knew  Ance  Kogers,  Leonard  Hensley, 
Pat  Rogers,  and  Mart  Bc^rs;  that  on  the 
day  Henry  Taylor  was  killed  he  saw  Ance 
Rogers  at  Uncle  Dick  Rogers*  house  between 

9  and  10  o'clock  in  the  morning.  "When  I 
went  down  there  that  morning,  I  saw  Pat 
Bogt^,  Iieonard  Hensley,  Ance  Rogers.  Mart 
Rogers,  and  Uncle  IMck  Rogers.  Ance  Rog- 
ers was  working  on  their  honse,  throwing 
up  dirt  aronnd  It,  Leonard  Hensley  was  sad- 
dling his  pony,  and  Pat  Rogers  either  had  a 
horse  saddled,  or  was  saddling  It;  I  don't 
tinow  which.  About  16  or  20  minutes  after 
I  got  there,  Leonard  Hensley  and  Pat  Rogers 
left  Ance  and  Mart  Rogers  were  there  at 
fbe  hoose  until  Uncle  Dick  eent  them  off 
to  fix  some  fence.  They  left  the  honse  and 
went  off  down  the  bill  toward  the  northwest 
comer  of  the  field.  Ance  bad  a  gun  and 
Mart  had  an  axe.  I  don't  know  how  long  I 
stayed  at  Rogers'  house,  but  It  did  not  seem 
like  I  was  there  over  half  an  hour.  I  saw 
Mr.  Hamilton  working  down  in  the  field 
that  day  in  some  new  ground.  I  saw  Mr. 
Hamilton  at  the  house  before  he  went  down 
there  to  work.  I  went  down  to  where  he 
was  working  about  11  o'clock  that  day. 
Hamilton  asked  me  what  time  of  day  It  was, 
and  I  told  him;  but  X  can't  remember  what 
time  It  was.  I  never  saw  Ance  and  Mart 
Rogers  that  morning  after  I  saw  them  go 
down  to  work.  I  live  about  400  or  600  yards 
from  Rogers'  store.  On  the  day  before  the 
killing  I  was  down  to  Rogers'  idaee  and 
drank  some  wliisky  with  Uncle  Dick  Rogers. 
I  suroose  the  sun  had  been  op  three  or  four 
hours.  When  I  went  down  there  on  the  day 
of  tlw  kUBng,  I  saw  Mr.  Taylor,  the  dead 
man,  pass  th^  that  morning;  It  was  0  or 

10  o'clock.  I  don't  mean  to  saT  that  I  saw 
him  going  down  after  tiie  com.  I  beaxH  the 
shot  fired.  1  Judge  this  was  something  like 
half  an  hour  after  I  had  seen  Mart  and  Ance 
Rogers  go  down  to  fix  the  fenccw  The  next 
thing  I  saw  after  I  heard  the  shot  fired  was 
Mr.  Taylor  in  the  wagon  coming  up  the  hllL 
me  wagon  was  within  80  or  40  yards  of  the 
bouse  or  closer,  maybe  as  close  as  20  steps. 
I  aapptmeU  Taylor  was  dead;  be  looked  like 
he  was  dead  to  me;  we  did  not  Btop  the  wag- 
on. Just  about  that  time  Unde  Dick  had 
pulled  out  some  whisky,  and  he  gave  me  a 
drink.  I  think,  as  the  wagon  passed,  I  told 
Uncle  Dick  that  I  believed  that  man  was 
dead ;  I  don't  think  he  said  anything.  Just 
directly  after  the  wagon  went  back,  Mart  i 
and  Ance  Rogers  came  into  the  side  room 
of  that  building  and  then  went  into  the  rear 
room.  If  they  said  anything,  I  did  not  hear 
them.  Ance  had  a  double-barrel  shotgnn, 
and  as  well  as  I  r»nember  he  set  It  down  In 
the  comer.  I  did  not  stay  there  at  the  honse 
but  two  or  three  minutee  longer.  I  didn't  go 
op  to  where  the  dead  man  was.  I  went  over 
to  the  IkM  where  Mr.  Hamilton  was;  he 


was  working  about  150  yards  from  where 
the  shooting  occurred.  I  told  him  that  there 
was  a  man  there  killed.  I  did  not  tell 
him  who  killed  him.    From  there  I  went' 

hom&" 

Mart  Rogers,  for  the  accused,  testified  that 
he  lived  at  Healdton  with  his  mother;  that 
his  mother  and  father  had  been  separated 
about  six  years;  that  he  came  down  to  his 
father's  place  about  two  weeks  before  the 
killing  to  help  him  build  a  teace,  and  that 
in  that  Ume  he  fenced  about  160  acres ;  that 
he  remembered  g(^ng  up  to  Taylor's  honse 
about  a  week  or  ten  days  before  the  killing 
with  Ance  Rogers  and  Leonard  Hensley; 
went  up  to  stralf^ten  about  a  bridle  that 
Mr.  Taylor  had  accused  him  of  stealing. 
"Some  other  people  ytete  there;  I  didn't 
know  who  they  were.  We  went  up  to  see 
Mike  Freeman.  When  we  got  up  there, 
Leonard  holloed,  'Hello,'  and  Mr.  Taylor  came 
out,  and  Leonard  says,  'Where  la  Blike  Free- 
man r.  Mr.  Taylor  says,  'He  is  In  the  house,' 
and  Leonard  says,  *I  come  up  to  straighten 
up  abont  that  there  bridle  question.'  Mr. 

Taylor  says,  'I  can    quick  tell  you 

what  I  know  about  the  bridle,'  and  Ance 
says,  'We  would  be  a  wise  lot  to  come  up 
here  and  steal  a  bridle,  and  you  out  at  work 
in  the  lot  ther^'  and  Taylor  Just  walked  on 
the  outside  and  commenced  cussing  us.  He 
commenced  cussing  Ance  for  everything  he 
could  think  of;  I  can't  repeat  the  lai^;nage 
used.  Ance  told  him  he  did  not  come  np 
there  to  have  trouble  but  If  nothing  else 
would  do  him  but  flt^t  to  come  down  here 
and  he  would  whip  him.  Taylor  told  him, 
'No;'  that  he  was  not  able  to  fight  him  taie. 
He  said  that  he  would  have  to  meet  him 
again,  and  he  would  be  fixed  for  him  and 
make  him  regret  that  he  ever  saw  him.  Ance 
sayB,  'Boys,  let's  go,'  and  we  turned  around 
and  went  away.  The  next  time  we  saw  Mr. 
Taylor  after  this  was  on  the  day  of  the  kill- 
ing. Ance  and  I  were  working  down  In  the 
field  fixing  the  fence,  and  Ance  had  gone 
over  in  the  field  to  count  some  posts.  Taylor 
came  by  traveling  in  a  wagon,  a  team  of 
mules  hitched  to  It  He  drove  up  and  stop- 
ped and  asked  me  where  Ance  was,  and  I 
told  him  he  was  over  in  the  field  somewhere, 

and  he  said,  *I  would  like  to  see  the  

____  *  t 
and  drove  on  down  the  creek.  When  Ance 
came  back,  I  told  him  about  It.  We  went 
back  to  work  straight^ng  up  the  fence. 
We  had  worked  about  200  yards  south  of 
the  northwest  comer.  After  Taylor  passed 
there,  I  saw  some  other  people  pass,  one 
man  driving  In  a  wagon ;  had  some  water  in 
the  wagon,  hauling  wafer.  I  did  not  know 
his  name.  The  next  time  I  saw  Taylor  that 
day  he  was  traveling  along  in  a  wagon  going 
north.  I  was  cutting  brash  down  in  the  bed 
of  the  cre^,  cutting  tree  tops,  and  Ance 
was  dragging  the  bmsh  up  and  putting  it 
under  the  f«ice  where  the  old  road  came  out 
Taylor  drove  np  and  aayi  to  Ance,  'Oh,  yea.* 
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with  an  oath,  'III  get  evoi  with  you  right 
here,*  and  Ance  turned  around  and  said, 
'Even,  how?*  and  Taylor  said,  *I*11  shoot  your 
lights  out;  that  U  bow;'  and  he  sort  of 
made  a  motion  with  his  hand  this  way  (In- 
dicating a  forward  and  downward  motion), 
and  bis  team  started  up,  and  he  sort  of  Jerk- 
ed up  on  the  lines  and  made  another  motion 
down,  and  then  Ance  jumped  and  grabbed 
his  gun  and  shot  blm.  (The  witness  here  In- 
dicated just  bow  Ance  jumped  and  got  the 
gun  and  just  bow  Taylor  motioned.)  Wfion 
the  shot  was  fired,  the  spring  seat  tamed 
back,  and  Taylor  fell  over.  Ance  fired  only 
one  shot.  After  the  shooting  we  went  to  the 
house  across  the  field.  Tho  wagon  went  on 
up  the  road.  I  saw  It  as  it  went  out  of  sight 
up  the  hill  behind  our  house.  It  was  going 
north^st.  Ance  was  two  or  three  steps  from 
his  gun  when  Taylor  came  up  and  stopped 
his  team.  When  we  went  out  to  work  that 
morning,  I  took  an  axe  and  a  hammer,  and 
Ance  took  a  shotgun.  I  didn't  see  Taylor 
go  by  the  house  for  the  com  tliat  morning. 
I  was  down  working  on  the  fence  at  that 
time.  Before  we  went  down  to  work  on  the 
fence  that  moralng,  I.  bad  been  throwing 
some  com  out  of  a  wagon  up  by  the  house, 
and  Ance  bad  been  shoveling  some  dirt  by 
the  honse.  I  didn't  get  the  com  thrown  out 
of  tbe  wagon  when  i  went  down  to  work  on 
the  fence,  and  Ance  hadn't  got  his  work  done 
either.  I  didn't  know  what  the  shotgun  was 
loaded  with.  I  didn't  know  that  they  kept 
buckshot  there  in  the  store.  I  don't  know 
how  long  we  had  been  down  working  on 
the  fence  when  old  man  Taylor  came  after 
the  com;  I  guess  it  was  about  15  minates. 
After  old  man  Taylor  went  by  there,  and . 
while  Ance  was  counting  the  poeta,  I  went 
up  to  the  houses  I  didn't  stay  but  a  minute 
or  two.  When  I  told  Ance  what  old  man 
Taylor  said,  he  says,  'Let's  hurry  up  and 
maybe  we  can  get  through  here  before  be 
comes  back.*  He  meant  to  get  throng  build- 
ing the  fence  along  the  road  ther&  We  had 
about  SO  yards  more  of  fence  to  build  along 
the  road  there.  When  Mr.  Stofel  passed 
there  with  the  water,  I  was  working  down 
in  the  bed  of  the  creek,  and  Ance  was  about 
10  steps  from  me  at  the  tim&  I  contlnned 
down  In  the  creek.  Ance  turned  out  of  the 
road  and  went  up  on  the  bank  next  to  the 
fence.  He  had  a  shotgun  at  tbe  time.  Sto- 
fel was  driving  a  team  of  mules  to  a  wagon, 
and  was  going  north  at  that  time.  He  came 
from  the  direction  that  Taylor  had  come 
In.  The  killing  occurred  right  dose  to  where 
the  old  road  went  down,  a  tittle  north  of 
there,  about  three  or  four  steps,  I  guess.  At 
that  time  Ance's  gun  was  standing  against 
a  tree,  an  elm  tree,  the  first  large  tree  north 
on  tbe  old  road.  I  guess  Ance  was  about  CO 
yards  from  me  at  that  time.  I  told  Ance, 
'There  comes  that  fellow,'  and  Ance  just 
kept  on  working.  He  was  dragging  bmsh  at 
the  time,  and  continued  to  work  until  Tay- 
lor stoi^ed.  Taylw  wu  ligbt  up  eren  with 


him  before  he  stopped  his  wagon.  At  that 
time  Ance  was  standing  about  10  steps  from 
the  road  from  Taylor,  and  whoi  Taylor 
drove  up  and  stopped  Ance  kept  on  working. 
His  back  was  turned  toward  Taylor.  At 
that  time  I  was  cutting  some  brush  oft  the 
tree  tops  in  the  bed  of  the  creek.  I  guess  I 
was  about  10  steps  southwest  of  where  Tay- 
lor stopped.  When  Taylor  stopped,  he  run 
his  hand  down  this  way  like  he  was  going 
to  get  something  (indicating  a  forward  and 
downward  movem^t),  his  r^fat  hand.  I 
don't  know  whether  I  was  west  of  blm  or 
not  I  think  I  was  a  little  bit  more  on  the 
east  than  on  the  west  I  was  back  down  the 
creek  from  him.  He  says,  '111  get  you  now,' 
running  his  hand  down  in  front  of  blm. 
Ance  says,  'Get  evm,  how?*  and  Taylor  says, 
'I'll  shoot  your  li^ts  out;  that  is  how.* 
Ance  quit  working  when  he  said  he  would 
shoot  his  ll^ts  out  He  did  not  stop  until 
then.  Ance  just  turned  around.  When  Mr. 
Taylor  was  going  for  his  gun,  Ance  jumped 
and  grabbed  his  gun  and  shot  him.  Ance 
went  to  this  tree  and  got  his  gun.  When  he 
turned  to  get  his  gun,  that  threw  his  side 
toward  Taylor,  not  his  back.  Mr.  Taylor 
never  got  his  gun.  He  did  not  have  it  at  the 
time  Ance  shot  hluL  Ance  did  not  go  after 
his  gun  until  Taylor  made  the  second  ef- 
fort to  get  his.  Where  Taylor  st<H>ped  was 
just  about  ev&L  with  wh»%  Ancete  gun  was 
standing  by  tbe  tree.  Q.  I  will  ask  you  if 
you  told  Sheriff  Davis  and  Mr.  Rhodes,  as 
you  were  coming  in  from  your  father's  place 
the  afternoon  of  the  killing,  If  Ur.  Taylor 
did  not  go  to  bis  hip  pocket  for  that  gun?  A. 
No,  sir;  I  did  not  Q.  You  deny  that  do 
you?  A.  Yes,  sir;  I  do.  After  the  shooting 
we  went  back  up  to  my  father*8  store.  We 
never  went  up  to  where  the  dead  man  was; 
dldn*t  go  up  to  see  if  we  could  do  anything 
for  him  or  not  Afterwards  I  went  down  In- 
to the  field  where  Mr.  Hamilton  was  work- 
ing. I  didn't  tell  him  anything  about  the 
killing." 

Ance  Rogers,  the  accused,  testified  that  be 
lived  at  Healdton  with  bis  mother ;  his  fath- 
er and  mother  were  separated,  and  had  been 
llvli^  apart  five  or  six  years ;  that  the  last 
two  or  three  weeks  before  the  killing  he  bad 
been  working  and  staying  with  his  fttber. 
helping  build  a  f^ce;  that  on  the  Sunday 
week  before  the  killing  he  went  up  to  Tay- 
lor's house  to  see  about  a  bridle  that  he 
had  been  accused  of  stealing.  "We  called 
him  out  from  the  house,  and  Leonard  says, 
"We  come  to  straighten  up  about  that  bridle,* 

and  Taylor  says,  'I  can    quick  tell 

you  what  I  know  about  that  bridle  question.* 

and  he  says,  "You  know  well  you  got 

it'  I  said,  'We  would  look  wise  up  here 
to  steal  a  bridle,  and  you  out  there  by  the 
lot  at  work,  wouldn't  I?"  and  he  opened  his 
knife  and  came  outside  to  where  I  was, 
right  up  close  to  me,  and  commenced  cuss- 
ing me  and  said:  *Yoa  would  do  anytidng; 
yon  stole  $17JS0  from  me  down  tbers  last 
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aanmier/  I  called  .  Um  a  liar.  He  kept  on 
■cussing,  and  I  said,  *If  nothing:  else  will  do 
you  but  fight,  come  off  down  from  your  place 
and  I  will  wblp  hell  out  of  you.  or  t^r  to 
do  It,'  and  he  said:  *No;  I'm  not  able  to 
^ht  you  fair,  but  the  next  time  I  see  you 
I  will  be  i>iepared  for  you,  and  I  will  make 
you  regret  you  ever  seen  me.'  The  next 
time  I  saw  Mr.  Taylor  was  on  the  Monday 
-week  after  that;  I  saw  him  come  up  Rock 
creek.  Bfart  had  told  me  that  a  fellow  had 
passed  there  who  se^ed  to  be  awful  mad. 
He  said  he  wanted  to  see  m^  and  I  asked 
Urn  what  he  wanted,  and  he  said,  'I  would 

like  to  see  the  

 I  told  him  I 

thought  It  was  old  man  Taylor.  I  had  not 
seen  Taylor  that  numiing  before  that.  I 
liad  Been  Hr.  Khodes  pass  1^  Oat  momlng 
in  an  automobile.  I  saw  some  other  parties 
pass  by  that  morning,  bat  didn't  know  who 
tbs^  w»&  I  also  saw  a  man  that  I  know 
to  be  Btofel  pass  there  hauling  some  water. 
When  he  passed,  I  was  working  about  80  or 
40  yards  from  the  northwest  comer  of  the 
fl«ld.  We  went  down  there  to  tighten  some 
wire.  There  was  no  tree  top  down  at  that 
place,  as  testfOed  to  Stofd.  I  spoke  to 
blm  when  he  passed."  Witness  also  telle  of 
obtain  tlireats  by  Taj^or  that  were  commu- 
nicated to  him  by  Jim  Wolfenbarger,  Leonard 
Hensley,  and  Tom  Hawthorne:  "When  Tay- 
lor came  back  that  day,  Mart  says,  'Yonder 
comes  that  fellow  now.*  I  looked  around 
and  says.  That  Is  Taylor.'  He  was  about 
30  or  40  yards  from  me  at  that  time;  he 
was  down  in  the  bed  of  the  creek  and  was 
coming  up  the  creek ;  he  came  up  even  with 

me,  and  he  says:    *0h,  yes;  you   

 ,  111  get 

even  with  yon  right  here.'  I  was  stuffing 
some  brush  under  the  fence.  I  says,  'Even, 
how?'  and  he  said;  'I'U  shoot  your  lights 
out;  that  Is  how.'  He  reached  down  after 
his  gun,  and  bis  team  started  up,  and  he 
stopped  them  and  reached  down  again,  and 
then  I  jumped  and  grabbed  my  gun  as 
quick  as  I  could  and  shot  him.  My  gun  was 
Bitting  by  the  side  of  an  elm  tree.  Mr.  Tay- 
lor was  west  of  me,  sitting  In  his  wagon. 
The  bank  of  the  creek  on  which  I  was  stand- 
ing was  about  four  feet  high.  My  gun  was 
about  two  or  three  steps  from  me  when  I 
started  after  it  Taylor  was  in  a  crouching 
position  when  I  tihot  him.  I  shot  one  time. 
I  shot  to  save  my  life.  After  the  shooting 
the  team  jumped  as  fast  as  they  could,  and 
the  seat  fell  back  with  Mr.  Taylor,  and  be 
fell  back  on  the  com.  He  never  said  any- 
thing. I  never  told  anybody  what  I  had 
done.  When  I  was  coming  to  town  with  Mr, 
Blake  that  day,  I  indicated  the  distance 
that  I  was  from  Mr.  Taylor  at  the  time  I 
did  the  shooting,  not  the  distance  that  I 
was  from  my  gun." 

On  cross-examination  the  witness  testified 
tliat  he  was  2S  or  SO  ^rs  old,  dldnt  know 


whldi;  (hat  irtun  old  man  Taylor  had  cun- 
ed  him  and  accused  him  of  stealing  a  bridle 
on  the  Sunday  week  before  the  killing  that 
it  made  him  mad.  and  that  he  left  Taylor's 
house  mad  at  him ;  that  when  he  took  the 
shotgun  with  him  that  day  he  did  not  know 
what  kind  of  slu>t  it  was  loaded  with,  "l 
picked  up  the  gun  and  unbreeched  It  and 
saw  that  it  was  loaded.  I  didn't  tell  Will 
Anglin  that  that  was  the  only  kind  of  shot 
we  had  there.  I  don't  know  whether  I  put 
the  same  kind  of  shell  in  the  gun  when  I 
reloaded  it  aftor  the  killing  that  was  in 
thwe  when  I  shot  iti  or  not  I  don't  know 
whether  we  liad  any  shot  ont  there  that  was 
not  bu(&shot  or  not  I  took  the  gun  down 
there  thinking  that  I  would  probably  see 
some  SQiulrrels.  I  had  not  killed  any  thai 
momisv.  I  didn't  fiMininft  to  see  what  Und 
of  shot  I  was  taking  along.  Sometimes  I 
shoot  sqnlrrete  with  buckshot" 

Al  Davis,  in  rebuttal  for  Uie  state,  testi- 
fied that  he  is  the  sbecilt  <tf  Love  county; 
that  he  is  acquainted  with  Mart  Sogers. 
"Q.  I  will  ask  you,  Mr.  Davis,  If  on  the 
afternoon  of  the  killing  of  Henry  Taylor, 
if  Ote  witness  Mart  Rogers  did  not  tdl  you 
In  the  presence  of  Mr.  Rhodes  tliat  the  dead 
man,  Taylor,  wait  ba<±  to  his  hip  pocket 
for  the  gun,  and  that  Ance  Rogers,  his  broth- 
er, jumped  and  got  his  gun  and  shot  him? 
A.  Xes,  sir." 

Olin  Rhodes,  in  rebuttal  for  the  state, 
testified  the  same  as  sheriif  Al  Davis. 

3.  W.  Blasslngame  testified  that  he  was 
the  surveyor  of  Love  county,  and  that  the 
bank  on  the  east  side  of  the  creek,  down 
along  where  this  shooting  occurred,  is  six 
feet  high,  and  that  the  elm  tree  standing 
in  the  field  north  of  ttte  old  road  is  13  feet 
from  the  road. 

[1,  2]  The  first  assignment  of  error  raised 
by  counsel  on  behalf  of  the  plaintiff  in  error 
Is  as  follows:  "The  court  erred  in  not  sus- 
taining the  objection  of  plalntiit  in  error 
to  the  testimony  of  OUn  Rhodes,  wherein  he 
was  asked,  on  direct  examination,  these  ques- 
tions: "Q.  What  did  Mart  Rogers,  the  de- 
fendant, say  to  Sheriff  Davis?  Mr.  Bddle- 
man:  Now,  If  the  court  please,  on  behalf 
of  the  defendant  Ance  Rogers,  we  object  to 
this  testimony  as  Incompetent  irrelevant 
and  Immaterial.  The  Court:  I  have  already 
instructed  the  jury  on  my  own  accord  that 
the  testimony  applied  on^  to  Mart  Rogers. 
Mr.  Eddleman:  We  want  to  save  an  excep- 
tion to  any  declaration  of  Mart  Rogers  at 
this  time  on  behalf  of  Ance  Rogers.  The 
Court:  I  have  anticipated  that  myself  for 
you  and  instructed  the  jury  that  it  apply 
only  to  Mart  Rogers — whatever  the  talk  was. 
He  may  answer  the  question.  Proceed.  C^o 
the  ruling  and  action  of  the  court  the  de- 
fendants at  the  time  excepted.)  A.  Mr.  Da- 
vis, after  talking  to  him  about  it— lie  said 
be  didn't  want  to  talk  about  it  first  but  be 
said  he  would  like  to  know  some  particulars 
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about  It,  and  Mart  told  blm  that  be  lOUed 
him,  and  be  bad  it  to  do.  Q.  Tbat  who  bad 
UUed  blm?  A.  He  said,  *Ue  killed  blm,  and 
he  bad  It  to  da'  Q.  He  said  wbo  killed 
hlmT  A.  That  Ance  killed  hlxa  Q.  How  did 
he  say  It  ban>enedT  A  In  my  Jadgment  he 
said  thwe —  The  Oqnrt:  Wait  a  minute;  X 
will  Jiold  up  that  testimony;  I  wOl  bold  that 
nik  Ton  would  better  hold  tlut  back  at  this 
time— declarations— I  thought  yon  were  sedc- 
Ing  only  dedarations  against  Mart  Rogers. 
Mr.  Bffttbera:  Tea,  Hr.  Bddleman:  That  Is 
what  we  objected  to.  3%e  Oonrt:  I  do  not 
think  tile  evidenoe  to  competent  now,  at  this 
tlm&  Mr.  Mathers:  I  would  like  to  t^  the 
court  what  we  expect  to  prove  by  him.  (Xbe 
county  attorn^  talks  to  tlie  oonrt  out  of  the 
bearing  of  tiie  Jury  and  the  reporter.)  The 
Oonrt:  At  this  time,  gentlanai  of  tbe  Juiy, 
yoo  wHl  not  consider  any  statement  that  the 
witness  has  made  as  coming  from  Mart  Rog- 
ers to  these  officers  after  the  killing  took 
placa  Any  dedaratlona  that  be  may  have 
made  against  his  brother  are  not  oranpetokt 
now,  and  tbeitfore  you  will  not  consldn 
what  has  been  said.  Proceed." 

Co  ousel  concede  that  this  assignment  is 
without  merit  Tbe  trial  court  excluded  Uie 
testimony  from  the  consideration  of  the  Jury, 
But  erai  if  it  had  been  adndtted  no  harm 
could  have  resulted,  because  the  accused 
afterwards  admitted  Che  killing  himself,  and 
as  to  this  fact  there  was  and  could  have 
been  no  lame,  and  therefore  could  have  been 
no  injury. 

Connsds'  next  assignment  is  as  follows: 
"The  court  wred  i«  permitting  the  witness 
Jim  Mays  to  give  the  following  testimony 
on  bdialf  of  the  state:  *I  got  out  then  and 
went  bact:  down  to  Uncle  Dlck'a  Joint  to  get 
some  rope,  and  X  seen  Mr.  Thaxton  standing 
there,  and  I  holloed,  "Hello.  Untde  XXcfc," 
to  him  two  or  three  times ;  I  dont  recollect 
how  many  times  1  holloed.  I  said.  "There 
la  a  dead  man  out  here."  Mr.  niuton 
says;  "A  dead  man!"  1  says,  Tea;  a  man 
has  been  shot;"  and  by  that  time  Unde  DiCk 
Rogers  came  up  to  the  door  facing  and  lean- 
ed up  against  the  door  thclng  about  tbat 
distance  ^m  me,  and  he  said—  Mr.  Bddle- 
man :  Walt  a  minute.  We  object  to  any  state- 
meits  there,  unless  it  was  In  tbe  presence 
of  these  defendants.  Q.  Were  those  two  de> 
fendants  in  the  room  there?  A.  I  could  not 
say  wbetbw  they  were  or  not  I  seen  some- 
body tfa^e,  but  I —  Q.  Wbo  else  did  yon 
see  there  besides  old  man  Rogers  and  Ur, 
31taxtonT  A.  Well,  sir.  I  could  not  say  to 
be  certain  who  they  were;  X  takoi  it  to  be 
thatyoung  man  sitting  over  thoe.  Q.  Wblcb 
one  did  you  take  It  to  be?  A.  fniat  one — 
the  black-headed  bay.  Q.  Mart  Rogers?  A. 
Hart ;  I  tafc«i  it  to  be  him,  but  I  could  not 
swear  It  was  Mart  Q.  Waa  any  one  else 
In  there?  A:  Tea;  I  seen  some  more  in 
there,  but  I  could  not  say  ^o  th^  were. 
The  Gourt:  How  Icmg  was  that  aftw—  Mr. 
Mathers,  when  does  tbe  state  claim  tbat  Mr. 


Baker  and  Mr.  Mays  saw  tUs  man?  Mr. 
Matbm:  I  was  Just  gidng  to  ask  him.  TttB 
Court:  I  ask  that  question  in  view  ta  the 
mllng  on  that  testimony  Just  now.*** 

Thla  testimony  was  not  Improperly  admit- 
ted. The  court,  however,  excluded  it  evi- 
dently because  it  was  in  doubt  as  to  Its  ad* 
miaslbillty ;  but  even  had  it  beoi  inadmlwA- 
ble  it  does  not  appear  that  aeriouB  injury 
would  bare  resulted.  The  drcnnatancea  In- 
dicate strongly  that  the  accused  was  present 
and.  even  though  he  was  not  this  uocor- 
rence  waa  Immediately  following  the  homi- 
cide, ante  Assistant-  Attorn^  Owwral  in- 
slsts  that  this  testimony  was  pnverly  adr 
mitted  as  a  part  of  the  res  geata  and  eon- 
flned  within  the  limits  of  time  nwd  matter 
that  tended  reasonably  to  abed  light  on  the 
killing.  Witnesses  Mays  and  Baker  both 
testified  that  they  wwe  driving  along  the 
road  togethw  lAen  tbey  heard  a  shot  fired, 
and  a  short  time  thereafter,  ouning  from  the 
direction  In  which  they  heard  the  shot  they 
saw  a  wagon  with  two  mulea  blfedied  to  it 
coming  at  a  fast  walk  and  a  man  on  top 
of  tbe  wagon,  ajKiarcuUy  wounded.  Tluai 
they  saw  two  men,  one  larger  than  the  oth- 
er, coming  through  the  bottom  from  the  di- 
rection in  which  tbey  heard  the  shot;  one 
of  thoA  carrying  a  gun  and  going  In  the  di- 
rection of  X>ick  Boger^  house.  Undoubted^ 
ly  these  two  pnsons  were  tiie  accnsed  and 
bla  broQier,  who  was  charged  Jointly  with 
him.  The  team  came  on  up  tbe  road  behind 
them  and  passed  the  Rogers'  house.  No  ef- 
fort was  there  made  to  stop  It  Maya  and 
Baker  waited  until  the  team  overtook  them, 
and  tb^  stopped  it  and  found  the  man  on 
the  wagon  mortally  wounded.  All  this  oc- 
curred within  a  very  short  period.  Maya 
went  Immediately  back  to  tbe  Sogers*  bouae 
and  made  Inquiries  aa  to  tbe  klllli«.  He 
had  seen  the  man  with  the  gun,  and  his  com- 
panion, going  In  that  direction.  No  other 
person  except  the  wounded  man  bad  been 
seal.  We  are  unable  to  discover  anything 
in  the  action  of  the  trial  court  that  Justifies 
criticism  of  tills  ruling. 

[9]  Ciounsel  next  complain  of  the  action 
of  the  court  in  permitting  the  introduction 
of  certain  testimony  which  tended  to  incrim- 
inate Mart  Sogers,  who  was  afterwards,  by 
permission  <^  tbe  court  discharged  from 
prosecution  by  the  county  attorn^.  At  tlie 
time  he  was  discharged  the  court  withdrew 
all  tbe  testimony  from  the  Jnry  which  tended 
to  incriminate  Mart  Sogers,  and  not  this  ae- 
cuaed,  and  had  previously  limited,  by  prop- 
er instructions,  the  effect  of  such  testimony 
to  Mart  Rogers.  Tbe  action  of  tbe  court 
was  entirely  fair  and  proper.  Tbe  mlinga 
and  orders  made  in  this  connection  are  the 
law  In  this  Jurisdiction.  The  accused  had 
the  right  to  a  aerate  trial  if  he  had  so 
demanded,  and  it  is  tiie  well-recognized  rule 
that  testimony  competent  aa  to  one  code- 
fendant  on  trial  with  another,  although  prej- 
udicial to  tbe  other,  is  admissible,  when 
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properly  limited  by  the  trial  court;  by  in- 
Btmctlons,  to  tbe  codefmdant  against  whom 
it  la  admissible;  and  this  Is  true  even 
tboogli  the  testimony  Is  sncb  that,  were  tbe 
complaining  accused  on  separate  trial,  It 
wonld  hare  been  reversible  error  to  admit 
such  testimony.  Gonzalus  v.  State,  7  OU. 
Cr.  444,  123  Pac  706. 

Cktonsel  next  urge  that  this  Jodgmrat 
should  be  reversed  because  the  trial  court 
permitted  the  state,  on  croas-ezamlnatl<m. 
to  ask  certain  qu^tlons  Indicating  that  wit- 
ness Tbazton,  who  testified  for  the  accused, 
was  drinking  whisky  a  few  days  before  this 
bomldde.  We  are  of  opinion  that  the  learn- 
ed trial  judge  extended  the  doctrine  far- 
ther than  this  court  ever  Intmded  In  any  of 
its  opinlocs  In  this  connection.  The  error, 
however,  was  trivial,  and  tionld  not  have  re- 
sulted In  serious  Injury.  The  doctrine  in 
Price  V.  State.  1  Okl.  Cr.  358.  98  Pac.  447,  we 
think,  is  probably  the  safer  rule. 

The  only  other  error  urged,  which  we 
deem  it  necessary  to  In  any  way  discuss,  Is 
based  upon  tbe  following  paragraph  of  the 
tenth  instruction  given  by  the  court  to  the 
Jury:  "You  are  instructed  that  If  you  be- 
lieve from  the  evidence  that  threats  to  take 
the  life  of  the  defendant  or  do  him  great 
personal  injury  were  made  by  the  deceased, 
but  were  not  communicated  to  the  defendant 
prior  to  the  homicide,  such  uncommunlcated 
threats  can  be  considered  by  you,  in  con- 
nection with  all  the  other  evidence  In  the 
case,  in  determining  who  was  the  probable 
aggressor  at  the  time  of  the  killing,  and  for 
no  other  purpose."  It  Is  the  contention  of 
counsel  that  this  instruction  is  seriously 
prejudicial,  because  it  prohibited  the  Jury 
from  considering  these  uncommunlcated 
statements  or  threats  for  the  purpose  of  as- 
certaining the  condition  of  the  mind  of  the 
deceased,  his  animus  toward  the  accused,  or 
for  the  purpose  of  explaining  his  conduct  at 
the  time  of  the  fatal  shooting.  We  are  of 
opinion  that  the  instruction  could  have  In- 
cluded a  clause  i>ermlttlng  the  Jury  to  con- 
sider these  threats  as  tending  to  show  the 
feelings  and  interest  of  the  deceased  toward 
the  accused  at  the  time  of  the  shooting,  and 
for  tbe  purpose  of  shedding  light.  If  any  to 
be  deduced  therefrom,  as  to  whether  or  not 
he  so  acted  at  the  time  of  the  shooting  as  to 
Induce  In  the  mind  of  the  accused  an  honest 
belief  that  tbe  deceased  intended  to  kill  him 
or  do  blm  great  bodily  harm.  But  consid- 
ering this  charge  together  with  all  of  the  in- 
structions given  by  the  court,  and  constru- 
ing them  in  the  light  of  the  evidence  intro- 
duced, we  are  unable  to  conclude  that  the 
instruction  was  in  any  manner  prejudicial. 

We  have  gone  carefully  over  the  entire 
record  in  this  ease  and  considered  the  same 
In  all  its  phases,  and  are  impelled  to  the  con- 
dnslon  that  this  accused  had  a  fair  and  im- 
partial trial,  and  that  a  Jost  and  proper  con- 
Tletlon  resulted  therefrom.   We  can  find  no 


error  in  the  record  which  wonld  justify  this 
court  in  Interfering  with  the  judgment,  even 
had  the  death  penalty  been  imposed,  and  cer- 
tainly none  that  wonld  warrant  an  Interfer- 
ence with  the  verdict  of  the  jury,  imposing 
life  Imprlscmment  and  the  Jodgsient  as  pro- 
nounced. 

Let  the  JndgnMot  in  all  ttdngs  be  af- 
firmed. 

DOYLB  and  FUBMAN.  JJ..  ooncor. 


BODIB  T.  STATB. 
(Criminal  Court  of  Appeals  of  (Mdahoma.  May 

7.  1913.) 

{BylUhtu  by  tft«  Court,) 

1.  Rape  (!  58*)— Assault  to  Coiaar--Suni- 
cixNOT  or  Evidence. 

Id  a  prosecotloQ  for  assault  with  Intent  to 
commit  rape  upon  a  female  diild  under  the  age 
of  consent,  the  evidence  is  held  to  support  the 
verdict  and  that  no  reversible  error  was  eun- 
mitted  on  the  trial 

[Ed.  Note.— For  other  casefl,  see  Bape,  Gent 
Dig.  11  78-ifl;  Dec.  Dig.  I  68.»] 

2.  Raps  (|         Asbault  to  ComaT—VK-. 

raNSE. 

Since,  by  statute,  a  female  child  under  the 
age  of  consent  Is  legally  Incapable  of  consenting 
to  carnal  knowledge  (U  her  person,  she  is  In- 
capable of  consenting  to  an  assault  upon  her 
with  Intent  to  commit  rape,  and  every  act  done 
in  furtherance  of  a  purpose  and  intent  to  know 
her  carnally  Is  unlawful  and  felonious;  and,  if 
such  acts  would  constitute  an  assault  If  done 
witboQt  her  consent,  thm  no  act  of  hers  can 
waive  the  assault, 

[Ed.  Note.— For  other  cases,  see  Rape,  Gent 
Dig.  Sf  15-19;  Dec  Dig.  |  !«.• 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  591«-5»li5 ;  vol.  8,  p.  777&] 

3.  UaiinNAi,  Law  (i  3(10*)— Assault  to  Coh- 
HIT  Rape— Bes  Oesta-^Ooicplaint  Made. 

Where  It  appears.  In  a  prosecDtloa  for  a» 
sault  to  commit  rape  upon  a  child  of  tender 
years,  tbat  immediately  after  tbe  alleged  assault 
Bhe  was  crying  and  met  an  older  sister  and 
then  and  there  made  complaint,  not  only  the 
fact  tbat  such  comidaint  was  made,  but  the 
complaint  as  made.  Is  admisslUe  as  part  of  the 
res  gestse. 

[Ed.  Note.— For  other  cases,  see  Griminal 
Law,  Ont  Dig.  H  dO«.  811,  814.  81»,  820;  Dec. 
Dig.  I  soft*) 

4.  OBncTNAi,  Lat  (I  720*)  —  Abguveitt  of 
Counsel. 

The  proBecuting  attorney  has  the  right  and 
privilege  In  his  argument  to  the  jury  to  refer  to 
the  evidence  and  bis  deduction  therefrom  and 
urge  nptm  the  jury  the  tmtb  or  falsity  of  any 
testimony  given  In  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
r^w,  Cent  Dig.  f|  1S70,  1071;  Dee.  Dig.  i 
720.*] 

5.  Obihinal  Law  (|  1090*)— Appeal— Abqu- 
HENT  OF  Counsel — Pbkskntation  fok  Re- 
view. 

Misstatements  of  the  prosecuting  attorney 
In  his  address  to  the  Jury  cannot  be  reviewed 
on  appeal,  where  the  only  evidence  thereof  con- 
tained in  tbe  record  are  recitals  in  the  motion 
for  new  trlaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  IMg.  IS  2063.  2789.  28U3-2822.  28::&- 
28-i7,  *29!!7,  2028,  2M8,  8204;  Dec  Dig.  | 
1090.*] 


•rsr  other  oaseisseaBmateplt  aaJ  ssctloa  NUMOTB  In  Dec.  Dig,  ft  Am.  Mg.  Ksr-Ne.  gsrlssfc  Bsp^  fadswi 
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(AddiUonal  SyUahua  by  BUtorW  Staff.) 
tt.  Obdunal  Law  (|  1160*}  —  AppeaI.  —  Bb- 

FUSAL  OF  OHANQB  OF  VENTJI. 

Since  Oomp.  Iaws  1900.  {  0766,  leaves  an 
application  for  a  cfaaoge  of  venue  to  the  sonnd 
discretion  of  tlie  trial  court,  a  refusal  to  grant 
such  cbange  will  not  be  disturbed  on  appeal  in 
the  absence  of  an  abuse  of  discretion  to  defend- 
ant's  prejudice. 

[Ed,  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S        ;  Dec  Dig.  f  1100  *] 

Appeal  from  District  Court,  Garvin  .Coun- 
ty;  K.  McMllUan.  Judge. 

N.  C.  Boole  was  convicted  oC  assault  with 
Intent  to  commit  rap^  and  he  appeals.  At- 
firmed. 

Thompson  &  Patterson  and  Carr  ft  Field, 
all  of  Fanls  Valley,  for  plalntlfl  in  error. 
Ghaa  West,  Atty.  Gen.,  Smith  a  Matson, 
Aflst  Atty.  Gen.,  and  J.  S.  E:steB,  of  Okla- 
lumia  Clt7,  for  tlie  State. 

DOTLD,  J.  The  plaintiff  in  error  was 
tried  upon  an  information  for  assault  wltb 
intoit  to  commit  rape.  He  was  found  guilty 
and  in  accordance  witb  the  verdict  of  the 
Jury  waa  sentenced  to  Imprisonment  In  the 
penitentiary  for  a  term  of  four  years  and 
six  months.  The  Judgment  and  sentence  was 
entered  on  the  3d  day  of  June,  1911. 

Tlie  noticeable  assignnienta  tA  exrot  are 
confined  to  three  points. 

[I]  The  first  coDcema  the  refusal  of  the 
OQurt  to  grant  a  diange  of  Tenne.  Our  Code 
leaves  such  an  application  to  the  sonhd  dis- 
cretion of  the  trial  court  (section  d766),  and 
unless  it  appears  that  such  discretion  was 
abused  to  the  prejudice  of  the  defoidant  this 
court  cannot  interfere.  Edwards  v.  Stat^ 
131  Faa  0S6,  and  cases  therein  collated.  The 
record  shows  some  17  affidavits  in  8unK>rt 
of  the  application  and  about  45  counter  af- 
fidavits. Upon  this  showing  the  court  over- 
niled  the  application.  The  record  shows 
that  the  defendant  was  given  an  0[q;>ortnni1y 
to  make  a  farther  showing  in  the  matter 
after  the  courfa  ruling  by  examining  a  num- 
ber of  witnesses  on  behalf  of  the  defendant 
and  then  again  overruled  the  application. 
Th»e  is  nothing  to  Indicate  that  the  court 
abused  Its  discretion  In  the  mattw  or  acted 
arbitrarily. 

(1]  The  second  ground  upon  whldi  error 
Is  assigned  Is  that  the  evidence  la  not  Bnffi>- 
dent  to  smqjtort  the  conviction  and  that  the 
court  erred  in  refusing  to  grant  the  motion 
to  direct  a  verdict  (tf  not  guilty. 

The  tacts  of  the  case^  as  we  gather  from 
the  evidence,  are  as  follows:  The  defradant 
lives  im  a  farm  within  a  mile  of  Stratford. 
On  Saturday,  Novonber  12,  WW,  the  defend- 
ant took  several  children  from  Stratford  in 
his  wagon  to  a  pecan  grove  on  his  farm  to 
pick  pecans,  under  an  arrangement  whereby 
he  waa  .to  give  the  dilldren  one>half  of  the 
pecans  tl^  picked.  A  short  time  after  th^ 
arrived  at  the  plac^  the  iffosecutrix,  lola 


aOPOBTBB  COkL 

&IcCurdy,  nine  years  oii,  went  with  the  de- 
fendant to  the  house  200  or  800  yards  dis- 
tant for  water.  She  returned  with  some 
water  In  a  cottolene  bncket  and  was  crying. 
Her  teettmony  as  to  what  transpired  is  in 
the  words  as  follows:  "I  stopped  to  pick 
the  cockleburs  out  of  my  clothes.  He  said 
he  would  help  me,  and  he  helped  me  to  pick 
them  out  He  unbuttoned  my  bloomers  and 
laid  me  down.  He  unbuttoned  bis  clothes, 
and  he  got  on  top  of  me  and  laid  down  on 
me.  He  took  his — I  don't  know.  He  put  It 
on  me,  and  said,  'Did  you  have  anybody  do 
this  to  you  btfore?  and  I  said,  *No,  sir.* 
I  had  to  button  my  own  clothes  and  he  but- 
toned his.  There  was  matter  on  my  1^.*' 
That  they  then  went  to  the  pump,  and  he 
told  her  to  return  with  the  water  the  way 
she  came.  She  was  thm  asked,  "Who  was 
the  first  one  who  spoke  to  you?"  and  an- 
swered, "My  sister  Ruby."  "Q.  Did  you  tell 
Ruby?  A  Yes,  sir;  I  told  her."  That  she 
said  she  wanted  to  go  home,  and  the  defend- 
ant came,  and  they  all  got  Into  the  wagon, 
and  be  took  them  home.  And  she  told  her 
mamma  what  the  defendant  had  done  to  her. 

Ruby  McCurdy  testified  that  she  was  12 
years  old;  that  when  her  sister  lola  had 
been  gone  abont  30  minutes  she  became  un- 
easy and  went  to  the  fence  and  called  her; 
that  she  answered  and  returned  crying,  and 
"she  told  me  what  Mr.  Boule  had  done  to 
her." 

The  testimony  of  several  of  the  children 
tends  to  show  that  while  going  home  after 
the  alleged  assault  the  iwosecutrix  cried  con- 
tinuously. 

Frank  E^rrls  testified,  as  nndersherlO^,  he 
went  on  the  second  day  after  with  the  two 
McCurdy  girls  and  three  or  four  other  per- 
sons to  the  place;  that  it  was  In  the  bed 
of  a  enA  wltb  banks  .six  or  seven  feet 
high,  and  there  was  an  Impression  in  the 
sand. 

J.  B.  Olllman  testified  that  he  waa  with 
the  lurty  and  saw  tbe  impreedon  in  Uie 
sand  In  the  bed  of  the  creek;  "that  there  was 
fiMlprtntB,  one  vety  small  and  a  large  tmsk 
along  there." 

W.  U.  Goodwin  tesOfled  he  was  with  the 
party.  His  testimony  is  sabatantlally  tiie 
same  as  that  d  the  others. 

Mrs.  McCurdy  testified  that  the  girls  came 
home  about,  11  o'ctock,  and  lola  was  crying 
and  told  her  what  she  was  crying  about 

The  defendant  testified  on  bis  own  behalf 
"that  Mr.  McCurdy's  Uttle  girl  said  she 
wanted  a  drink  and  would  go  with  me  and 
take  back  a  bucket  for  tbe  other  children. 
She  went  with  me  to  the  w^  and  I  got  ha 
the  water,  and  I  wait  to  the  honse,  and 
when  I  returned  to  where  they  were  picking 
pecans  she  was  crying.  I  asked  tbe  child 
it  any  of  them  wh^ped  her,  and  she  said 
no,  that  she  wanted  to  go  back  home,  that 
she  waa  hungry,  and  I  took  the  childroi 
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homa"  He  denied  having  mistreated  ber  In 
«n7  way. 

[2]  Ooonsel  In  their  brief  say:  "If  the 
little  girl  bad  only  cried  ont  and  frightened 
him  away;  if  she  bad  only  kicked  blm  with 
her  feet,  or  slapp^  blm  In  the  face,  or 
scared  him,  or  cried  for  help,  or  have  pre- 
vented blm  from  attempting  to  enter  her 
In  any  manner — that  It  would  then  be  an 
assault  with  Intent  to  rape.  But  In  tbe  ab- 
sence of  any  proof  of  this  character,  the 
case  does  not  come  within  tbe  definition  of 
an  assaalt  with  Intent  to  rape,  and  that  if 
tbe  court  will  closely  read  tbe  evidence,  we 
think  that  it  will  bear  out  our  contention 
'  that  the  state  has  wholly  failed  to  show  that 
there  was  any  attempt  at  penetration  of  the 
person  of  lola  McCurdy.  Granting  all  that 
she  may  have  said  to  the  Jury  to  be  tme, 
there  can  be  no  conviction  for  attempted 
rape  In  this  matter.  We  call  attention  fur- 
ther to  the  fact  that  under  the  law,  In  order 
to  convict,  tbe  Jury  must  be  satisfied  tbat  an 
attempt  was  made  to  have  sexnal  Interooone 
by  force  or  fraud." 

Counsel's  contention  la  not  tenable,  and  is 
without  support  In  reason,  law,  or  authority. 
The  fact  that  the  defendant  was  deterred 
from  tbe  consummation  of  his  diabolical  pur- 
pose and  intrat  by  reason  of  the  youth  and 
immatnri^  of  his  victim,  and  that  she  by 
reason  of  ber  ^th,  want  of  undOTStandluft- 
or  tmsting  innocence,  did  not  protest  or  re- 
sist, is  no  defense  to  the  crime  diarged. 
"Carnal  knowledge  of  a  female  dbOA  nnder 
16  yean  of  age  la  rape  nnd^  onr  statute 
with  or  wttbont  the  use  ot  force,  no  matter 
what  may  be  the  circumstances,  and  tbe 
qnestlon  of  consent  la  wholly  immaterial; 
whether  the  prosecutrix  submitted  to  the 
acta  of  tbe  defendant  In  Ignorance  of  his 
criminal  Intent,  or  whether  she  ezradaed  a 
positive  will,  and  consented  or  snbmltted  to 
mat  the  defendant  did  with  fnll  knowledge 
that  hla  pnrpoee  and  intent  was  to  have  car- 
nal connectttm  with  ber.  Is  Immaterial.  The 
prosecntrix  being  nnder  the  age  of  consoit 
waa  eonclnaively  Incapable  of  legally  con- 
senting to  an  aasaolt  with  intent  to  have 
carnal  knowledge  of  her.  Every  attempt  to 
commit  a  felony  against  the  person  involves 
an  assault;  and  If  the  acts  of  the  defendant, 
done  In  furtherance  of  a  jnirpoBe  to  have 
carnal  knowledge  of  tbe  prosecutrix,  constl- 
tu^  an  assault  to  commit  rape,  If  done 
wltboqt  her  consent,  then  no  act  of  hers 
could  waive  such  assault"  Lee  v.  State,  7 
OkL  Cr.  141.  122  Pac.  1111,  and  cases  dted, 
holding  that  there  may  be  an  assault  with 
Intent  to  commit  rape  upon  a  consenting  fe- 
male where  she  is  under  the  age  of  consent. 

Upon  the  record  before  us  there  can  be 
no  doubt  but  that  the  verdict  of  tbe  Jury 
is  amply  supported,  If  tbe  Jury  believed 
the  evidence  given  on  the  part  of  the  state, 
niat  the  Jury  did  believe  this  evidence  Is 
clearir  eatahllshed  by  the  fiict  tbat  tfafiy 


found  tbe  defendant  guilty  of  tbe  crime 
charged. 

The  remaining  cause  urged  for  a  new  trial 
is  alleged,  misconduct  of  the  county  attorney 
In  bis  closing  argument  to  the  Jury. 

[t]  Several  statements  are  set  forth  In 
tbe  motion  for  a  new  trial  that  are  not 
shown  by  the  record.  Beeitals  In  a  motion 
for  new  trial  are  not  evidence  of  miscon- 
duct and  cannot  be  reviewed  on  appeal  un- 
less properly  incorporated  In  tbe  record. 

[4]  The  record  does  show  the  following 
statements  made  by  the  county  attorney 
In  his  closing  argument:  "Turn  this  man 
loose  if  you  wish  and  put  your  stamp  of 
approval  niKtn  his  lecherous  conduct,  snd 
let  blm  go  and  rob  the  cradle  and  ruin 
other  homes."  That  tbe  county  attorney 
stated  to  the  Jury  that  Ruby  McCurdy,  the 
sister  of  the  prosecuting  witness,  bad  tes- 
tified, tbat  lola  McCurdy  bad  told  ber  when 
she  came  up  with  the  bucket  of  water  what 
the  defendant  had  done  to  ber,  and  also 
stated  to  the  Jury  that  tbe  mother  had  testi- 
fied tbat  the  little  girl  told  her  when  she 
came  home  what  bad  been  done  to  her. 
To  which  argument  and  statements  of  the 
county  attorney  tbe  defendant's  counsel  then 
and  tbm  objected  and  requested  the  oourt 
to  instruct  tbe  Jury  to  disregftrd  them,  whldi 
objections  were  overruled  and  requests  de- 
nied. 

The  fliat  statemeid  com^ained  of  may  be 
somewhat  obJectlonaUe,  but  was  probably 
provoked  by  the  aii:iiment  of  the  defendant's 
counsel,  and  was  made  In  reply  to  tbdr  de- 
mands to  the  Jury  fbr  acquittal.  It  is  61ear 
tbat  it  was  not  auCh  an  impropriety  as 
would  be  sufficient  to  set  aside  a  verdict 
which  on  the  evidowe  waa  Just  uid  proper. 

[S]  The  ofajectiona  to  the  remaining  8ta1»- 
meats  are  without  merit.  The  prosecutrix 
was  aaked  if  she  told  her  sister  and  her 
mother  about  the  offense  charged,  and  she 
replied  that  she  did.  The  court  refused  to 
allow  ber  or  them  to  state  what  she  said  to 
them.  This  was  error  in  favor  of  tlie  de- 
f^dant,  as  the  complaints  so  made  were  ad- 
missible aa  a  part  of  the  res  gestae.  "It  ia 
admissible  to  show  by  the  testimony  of  the 
prosecutrix  or  other  witnesses,  in  corrobora- 
tion of  ber  testimony,  tbat  complaint  was 
made  shortly  after  tbe  commission  of  the 
all^Kd  ofloise,  ax^  when,  where,  and  to 
whom  it  was  made,  but  by  the  wdgbt  of 
authority  the  evidence  must  be  confined  to 
the  bare  fact  that  complaint  was  made;  tbe 
details  or  perdcnlars  of  the  complaint  not 
being  admissible  as  substantive  testimony 
unless  the  statements  are  part  of  the  res 
gestee."  83  Gyc  1463,  and  cases  cited. 
Where  the  complaint  is  made  immediately 
after  the  occurrence,  It  constitutes  a  part 
of  the  res  gestae;  and,  where  the  party  as- 
saulted is  of  tender  years.  It  would  seem 
that  not  only  the  fact  that  complaint  was 
madc^  but  the  particulars  of  the  eomplwint 
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as  made,  abovM  be  admitted.  Tbe  ooanty  at- 
torney'fl  argumeit  In  tUe  respect  waa  a 
proper  dlscosslon  <^  the  evidence,  and  it  is 
evident  to  us  that  he  was  careful  in  oonfln* 
ing  his  ai^pm^  to  the  fact  that  complaint 
was  made. 

The  inetmctloiis  likewise  were  more  favor- 
able to  the  dtfudant  tban  the  testimony 
warranted. 

It  la  apparmt  that  jnstice  has  been  done, 
and  the  ctrnvlctlon  ought  not  to  be  set  aside 
except  for  some  pr^i^Idal  error  In  the 
proceedings: 

We  have  been  nnable  to  find  anj  gach  er- 
ror in  Oils  case.  The  Judgment  of  the  dis- 
trict court  of  Oarrin  county  la  therefore  af- 
firmed. 

ARU3TBONO,  P.  J.,  and  TUBMAN,  J., 
concur. 


EDWARDS  T.  STATE. 
(Grimfnal  Court  of  Appeals  ot  Oklahoma.  Hay 

^ifftffte&w  &v  the  Court  J 

1.  CBnaiTAL  Law  (M,  121,  184,  HBO*)  — 
Chahoe  or  Vends— DiBCBBnoNABT  Ruuho 
— Affbai. 

(a)  An  application  fbr  a  diann  of  Tcnne  la 
addressed  to  the  discretion  of  ue  trial  court, 
and  tbe  ralinK  of  tbe  coart  thereon  will  not  be 
reviewed  upon  appeal  in  the  absence  of  a  idiow- 
ing  that  tbe  court  abused  its  diacretioD. 

(b)  For  counter  affidavits  held  to  be  sufficient 
to  put  ta  issne  tbe  fact  as  to  whether  or  not  so 
great  a  prejudice  eilsted  in  a  county  against  a 
defendant  as  to  prevent  him  from  securiiig  an 
unbiased  and  unprejudiced  jury  and  a  fair  and 
Impartial  trial  in  aaid  county,  see  opinion. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  241,  248,  251,  252,  304A  ; 
Dec.  Dig.  H  Vil,  1S4,  1150.*] 

2.  CannNAL  I.AW  (||  StMt,  008,  11S1*)-Goit- 
TiMUANci — SumcimfCT  OF  Application— 

AFPKAL. 

(a)  An  application  for  a  continuance  Is  ad- 
■dreMcd  to  the  discretion  of  the  trial  court,  and 
tbe  ruling  of  the  court  thereon  will  not  be  re- 
viewed  upon  appeal  unless  it  is  made  to  appear 
from  the  record  that  this  discretion  has  been 
abused. 

<b)  For  an.  application  for  a  continnance  held 
to  be  wholly  Insufficient  on  the  question  of  dili- 
gence and  alao  upon  the  question  of  the  actual 
merits  of  the  case,  see  opinion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent.  Dig.  «|  ISll,  1348-1361,  80«MtM9; 
Dec  Dig.  i{  OSO.  ttOS,  1151.*} 

8.  CBliflNAi.  Law  <H  543j  1144*>~-Adhi8BI- 
BIUTT  OP  EVIOEROC— TESTDIONT  AT  PBE- 

uhinaet  tbuir-duobbnoitabt  buuho— 

Affbal. 

(a)  Where  a  witness  has  testified  In  a  pre- 
liminary trial  and  baa  been  cross-examined  by 
the  defendant,  and  where  the  attendance  of  said 
witness  cannot  be  obtained  upon  a  subsequent 
trial  of  said  cause,  it  ia  not  errw  for  tbe  trial 
court  to  permit  the  introduction  by  the  state  of 
the  testimony  giTsn  by  said  witness  upon  such 
former  trial. 

(b)  Where  the  evidence  shows  that  a  witness 
who  bad  testified  upon  a  preliminary  trial  could 
not  be  found  1^  the  officen  after  a  diligent 
seaieh,  the  trial  court  has  a  rigbt  in  enr* 


else  of  its  discretion  to  permit  the  admission 

of  such  testimony  against  a  defendant,  and  upon 
appeal  it  will  be  presumed  that  this  discreuon 
was  properly  exercised  In  tbe  absence  of  a  blow- 
ing to  the  contrary. 

(c)  For  evidence  which  justified  tbe  trial  court 
in  admitting  the  previous  teatimony  of  a  witness 
who  was  absent  at  tbe  final  trial,  see  opinion. 

lEid.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  1233,  12£ir27S(t^«4J!70a^ 
2771.  2774-27SU  2imr801<Ml087;  Deb  INg.  If 
548, 1144.*]  *• 

4,  CammAL  Law  (i  1171*)— HanajEBS  Eft- 

BOB— Abquhbnt  or  OonnsBL. 

Where  the  evidence  concluslTely  shows  the 
guilt  of  a  defendant  of  murder  and  the  Jury 
only  convicts  him  of  manslaugbter,  oidlnaiUy 
tbe  court  will  not  consider  objections  to  im- 
proper remarks  made  by  the  county  attorney 
in  his  closing  argument  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw,  Cent  Dig.  H  812f^  8127;  Dee.  Dig.  | 
1171.*] 

6.  GanniVAL  Law  <||  U44, 1180*)— Habklibs 

IfiUOB— OBOUITD    rOB  BETEBaAX^PBEBUHP- 

TION  or  RK0DLABIT7. 

(a)  A  conviction  will  not  be  reversed  on  ac- 
count of  the  action  of  the  trial  court  unless  two 
things  afflnnatively  appear  In  the  record:  FirsL 
that  the  court  committed  error  during  the  trial 
of  tbe  cause;  second,  that  by  sudi  error  the 
defendant  was  deprived  of  a  substantial  right  to 
his  iojun. 

<h)  It  is  no  part  of  the  duty  of  tbe  members 
of  the  Criminal  Court  of  Appeals  to  act  as  coun- 
sel for  an  appellant.  We  wlU  not  presume  that 
the  trial  judge,  the  county  attorney,  and  the 
jury  entered  into  a  conspiracy  to  unlawfully  de- 
prive an  appellant  of  his  liberty,  or  that  either 
of  them  have  not  faithfully  performed  their 
respective  duties.  Every  presumption  will  be 
indulged  in  favor  of  tbe  rulings  of  tbe  trial 
court,  tbe  regularity  of  tbe  proceedings,  and 
tbe  correctness  of  the  verdict  of  the  juir.  Tbis 
is  necessary  in  order  that  property  rights  may 
be  protected  and  human  life  may  be  made  safe 
and  sacred  in  OUah(HDa. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  273«-27tt4.  Zm-STIl,  2774- 
2781,  2901,  301tf^M)37,  321B-S219.  3221,  8280; 
Dec.  Dig.  jfl  1144,  118«.*] 

(AdditioMl  SyUabiu  by  Editorial  Btaff.) 
a.  CBwinAL  Law  (|  80tt*)  —  Affbax.  —  Pbe- 

BUHPTION  OF  InnOCXROE. 

After  conviction  the  presumption  of  In* 
nocence  is  destroyed,  and  on  appeal  the  counter 
presumption,  that  the  verdict  is  correct  and 
appellant  guilty,  prevails. 

[£d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  731;  Dec  Wg.  |  308.*] 

Ai^ienl  from  District  Court,  Oarvln  Coon- 
ty;  U.  McMUlan,  Judge. 

C.  F.  Edwards  was  cfmvicted  of  manalangh' 
ter  in  the  flrat  degree^  and  he  appeals.  Af- 
firmed. 

The  material  testimony  in  the  case  may  be 
substantially  atated  as  follows:  The  iMunl- 
dde  occurred  oa  the  15th  day  of  April.  1911, 
In  Garrtn  county,  Okl..  at  the  home  of  ap- 
pellant, who  resided  four  or  five  miles  weet 
from  Pauls  Valley.  The  deceased  lived  about 
half  a  mile  from  api>ellant  On  tbe  day  o£ 
the  homicide  the  deceased  and  amtdlant  came 
to  Pauls  Valley  drirlt^  a  pair  of  males  be- 
kmglng  to  deceased  hitohed  to  a  wagim  te- 
loDgiiiK  to  appellant    Tber  wer*  accmn- 


•For  ether  eases  see  sbsm  topic  and  section  NUMBER  In  Dee.  Dig.  ft  Am.  Dig.  K^Ne,  Swles  ft  Rep'r  iBdaaes 
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panled  by  some  friends  In  tbe  wagon.  They 
bought  some  feedatafC  and  groceries,  and  ap- 
pellant procured  a  quart  bottle  of  whisky. 
The  deceased  and  appellant  and  some  other 
persons  In  the  wagon  with  them  took  a  drink 
or  two  of  wlilsky  on  their  way  home  from 
Pauls  Valley.  The  parties  first  stopped  at 
the  bouse  of  Bd  Swan,  where  they  got  out  of 
tbe  wagon  and  placed  in  his  house  some 
goods  which  he  had  purchased.  He  then 
drove  on  half  a  mile  further  to  the  home  of 
appellant  Up  to  this  i»olnt  thwe  1b  no  con- 
flict in  tbe  evidence. 

The  testimony  of  F.  L.  Strickland  at  the 
preliminary  trial  was  admitted.  He  testi- 
fied: That  on  tbe  day  of  the  bomidde  be  was 
breaking  sod  on  appellant's  farm  workii^ 
for  at^lant  and  that  he  was  present  at  the 
time  when  th^  bomidde  occurred.  That  at 
6:20  o'clock  be  left  the  field  and  went  to  the 
house.  He  there  saw  appellant  and  tbe  de- 
ceased. That  appellant  came  oiit  of  his  house 
to  the  wagon.  That  deceased  came  out  of 
the  bouse  and  went  to  tbe  wagon  and  sat 
down  on  the  ground  and  drove  a  peg  In  tbe 
ground  and  was  pitching  his  knife  at  it 
That  appellant  and  deceased  were  talking 
about  a  check  which  witness  had  given  tbe 
deceased.  Deceased  told  witness  that  tbe 
check  bad  been  turned  down.  Witness  and 
appellant  promised  to  pay  deceased  tlie  mon- 
ey for  the  chedc  That  they  then  ceased  to 
discuss  tbe  check  matter.  That  appellant 
said  to  deceased,  "Ed,  I  made  her  come 
clean,"  and  deceased  replied,  "My  wife  told 
tbe  truth."  Appellant  then  said,  "I  don't 
like  to  have  my  wife  called  a  liar."  De- 
ceased then  said.  "My  wife  told  the  truth." 
Appellant  did  not  make  any  reply  to  this, 
but  he  drew  his  knife  out  of  bis  pocket  and 
began  to  op^  it  but  he  did  not  open  the 
knife,  but  drew  out  a  revolver  which  he  held 
in  bis  right  band.  Witness  then  took  ap- 
pellant by  the  left  arm,  and  said,  "Don't  do 
that,"  and  appellant  replied,  "Qet  back,  or 
I  will  hurt  you."  Deceased  was  then  stand- 
ing up  about  10  feet  off,  and,  when  ordered 
to  turn  appellant  loose,  witness  stepped  back, 
and  appellant  then  walked  up  in  front  of  de- 
ceased. Deceased  said  to  appellant,  "Kirk, 
you  have  got  me  bested."  Appellant  then 
struck  deceased  an  upper  cut  with  bis  left 
band  and  knocked  blm  down,  at  tbe  same 
time  holding  bis  revolver  in  his  right  band. 
Deceased  got  up  and  walked  over  and  sat 
down  on  the  wagon  tongue.  At  this  time  tbe 
pair  of  mules  which  witness  had  been  driv- 
ing ran  off,  and  witness  pursued  them  and 
caught  them,  and  as  he  pulled  back  the  lines 
be  beard  a  shot  Witness  was  then  26  or  30 
yards  from  tbe  scene  of  the  homicide.  Witr 
ne»s  started  to  tbe  place  where  the  shooting 
occurred  and  found  deceased  lying  on  the 
ground.  Appellant  was  there  with  a  pistol 
In  his  hand.  Deceased  did  not  say  anything. 
Witness  then  left  and  returned  a  few  minutes 
after,  and  appellant  and  bis  brother  John 
EdwardB  were  there.  John  Edwards,  speak- 


ing to  witness,  said,  "He  Is  aa  good  a  friend 
as  I  ever  had  and  it  was  all  over  you,"  re- 
ferring to  witness. 

W.  W.  Campbell  testified  for  tbe  state  that 
at  tbe  time  of  the  killing  he  lived  In  a  tent 
about  76  or  100  yards  from  the  house  of  ap- 
pellant ;  witness'  attention  was  attracted  by 
some  load  talking;  he  then  looked;  he  saw 
appellant  standing  with  him  arms  stretched 
out;  be  beard  the  report  of  a  shot;  he  did 
not  see  deceased  at  the  time;  witness  then 
went  np  to  the  house  of  appellant  and  to  the 
wagon;  he  there  saw  deceased  lying  on  the 
ground;  deceased  lived  16  or  20  mlnates 
after  witness  reached  blm. 

Dr.  Johnson  testified  that  he  examined  tbe 
body  of  tbe  deceased;  that  there  was  an 
abrasion  on  bis  face  Just  beneath  the  right 
eye  and  a  gunshot  wound  1^  inches  behind 
and  a  quarter  of  an  inch  above  the  right  ear 
and  comlDg  out  on  the  left  side  three  Inches 
above  and  three  Inches  behind;  that  the 
abrasion  on  the  face  of  the  deceased  was 
made  before  death. 

Dr.  Lindsay  testified  to  tbe  same  facts,  and 
further  that  he  saw  no  powder  marks  on  the 
deceased  when  he  examined  the  body. 

B.  Bruce  testified  that  be  took  a  photo- 
graph of  the  deceased;  that  tb&te  was  a 
black  swollen  place  beneatb  a  sear  under  me 
eye  on  deceased's  face. 

Jim  Young  testified  to  the  bruise  on  de- 
ceased's fiice  when  his  body  was  prepared 
for  burlaL 

J.  S.  Kercheval  testified  to  the  bruised 
place  on  the  f&ce  of  the  deceased,  and  also 
that  he  saw  no  powder  marks  on  the  die- 
ceased  when  be  was  pr^ared  for  bnrlal. 

Anna  Edwards,  tbe  wife  of  appellant,  tes- 
tified that  appellant  and  tbe  deceased  were 
pretty  full  of  whisky  at  the  time  they  came 
from  Pauls  Valley ;  that  sbe  first  beard  loud 
talking  and  then  saw  them  scuffling;  that 
she  rushed  out  upon  hearing  the  shot,  and 
her  husband  came  toward  her  and  exclaim- 
ed, "What  have  I  done?"  Appellant  then  said 
be  was  going  for  a  doctor,  and  left 

John  Edwards  testified  that  be  came  home 
in  the  wagon  with  appellant  and  the  de- 
ceased; that  they  were  both  pretty  full  of 
whisky  when  they  got  home;  that  witness 
saw  appellant  and  deceased  scuffling  and 
beard  a  gun  fire  and  deceased  fell  back  dead. 

Appellant  testified  that  he  lived  near  de- 
ceased and  that  deceased  had  been  friendly 
with  him  for  quite  a  while;  that  when  in 
tbe  town  of  Pauls  Valley  on  the  day  of  the 
homicide  be  and  the  deceased  drank  consid- 
erable whisky  and  they  had  a  quart  bottle 
with  them  when  they  started  home ;  that  they 
took  as  many  as  8  or  10  drinks  a  piece ;  that 
after  they  reached  home  ai^llant  went  into 
the  house  and  talked  to  his  wife,  and  while 
there  he  got  bis  pistol  and  put  it  In  bis 
pocket;  appellant  said  he  didn't  know  why 
he  put  the  pistol  in  bis  pocket ;  appellant  and 
deceased  were  talking  about  a  check  that 
Strickland  had  given  to  deceased  which  had 
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been  turned  down ;  Uut  they  then  eaw  StTl<^- 
land  coming  over  the  hill  driving  toward 
tbem;  that  s  hound  dog  came  along  and 
started  toward  the  chldcen  honee;  that  ap- 
pelant drew  his  pistol  and  said,  "I  believe 
I  wUl  shoot  him ;"  deceased  Jumped  up  and 
grabbed  the  gun,  and  deceased  and  appellant 
were  scnflUng  over  the  gun  when  they  stum- 
bled over  the  wagon  tongue  and  fell,  and  the 
gun  went  off  accidentally  and  klllfid  the  de- 
ceased. 

A  nomber  of  minor  drtnunstances  were 
testifled  to  tending  to  Impeacb  the  testimony 
offered  for  aM>ellant 

Thompson  &  Patterson,  Carr  A  Fitid,  and 
Blanton  &  Andrews,  all  of  Pauls  Valley,  for 
appellant  Smith  C.  Matson  and  Joseph  Ij. 
Hnll,  Asst  Attys.  Oen.,  and  John  U.  Stanly, 
Oow  Attf.,  of  Fanlfl  Valley,  for  tbe  Statew 

FUBMAN.  J.  (after  stating  the  facta  as 
above).  Ck)unsel  for  appellant  hare  assigned 
42  different  errors  alleged  to  have  been  com- 
mitted opon  the  trial  of  this  cause  and  there- 
by brought  up  for  review  all  of  the  rulings 
made  by  the  trial  conrt  It  is  the  undisput- 
ed right,  ai^  it  is  also  the  duty  of  counsel, 
when  they  prosecute  an  appeal,  to  present  for 
review  every  material  question  which  in  their 
judgment  involves  an  erroneous  ruling  of  the 
trial  court  to  the  Injury  of  tbeir  clients. 
But  It  is  hardly  probable  that  the  trial  court 
would  commit  material  error  in  every  ruling 
made.  It  la  therefore  respectfully  suggested 
that  when  an  appeal  is  taken  counsel  can 
save  themselves  and  the  members  of  this 
court  a  great  deal  of  unnecessary  labor  by  se- 
lecting the  questions  brought  up  and  present- 
ing only  those  which  have  snbstantial  mei^ 
it  We  know  that  during  the  hurry  of  a  trial 
counsel  frequently  reserve  exceptions  with- 
out having  time  to  determine  as  to  whether 
or  not  th^  are  well  taken.  This  is  also 
their  right  and  duty.  But  after  they  have 
had  time  for  reflection  It  would  be  the  better 
plan  if  they  would  eliminate  from  the  record 
and  only  present  on  appeal  those  questions 
which  upon  investigation  they  regard  as  ac- 
tually meritorious.  When  tlie  entire  case  Is 
brought  up  on  appeal  for  review  it  naturally 
suggests  the  inferenra  that  counsel  them- 
selves are  In  doubt  as  to  all  of  the  proposi- 
tions which  they  liave  presented  and  do  not 
know  exactly  upon  what  they  rely. 

The  brief  in  this  case  covers  122  pages, 
which  we  have  carefully  read  and  re-read 
and  considered  from  the  b^lnning  to  the 
end.  We  will,  however,  only  discuss  those 
questions  which  go  to  tiie  substantial  merits 
of  the  cause. 

[1]  First  When  the  case  was  called  for  tri- 
al, appellant  presented  a  motion  for  a  change 
of  venue,  in  which  it  was  set  up  that  so 
great  a  prejudice  existed  against  appellant  in 
the  minds  of  the  people  of  Garvin  county  that 
he  could  not  obtain  a  fair  and  impartial  tri- 
al In  said  county.    This  motion  was  duly 


sworn  to  by  appellant  and  was  supported  by 
the  affidavits  of  seven  compurgators  as  re- 
quired by  law.  The  state  filed  a  number  of 
controverting  affidavits  to  the  effect  that  the 
signers  thereof  had  read  defendant's  motion 
for  a  change  of  venue  and  his  supporting 
affidavits,  and  that  they  believed  the  persons 
making  said  affidavits  were  not  reliably  and 
rightfully  informed  as  to  the  condition  of  the 
minds  of  the  citizens  generally  of  Oarvln 
county  toward  defendant,  and  that  they  fur- 
ther believed  that  an  unbiased  and  unprej- 
udiced jury  could  be  obtained  in  said  Ganrln 
county  for  the  trial  of  said  cause,  and  that 
appellant  could  obtain  a  fair  and  Impartial 
trial  on  said  diarge  in  said  county.  The 
court  overruled  the  motion  for  a  change  of 
venue,  to  which  appellant  excepted.  The  flrrt 
objection  made  to  the  ruling  of  the  trial 
court  is  that  the  counter  affidavits  filed  by 
the  state  In  ppposltlon  to  the  motion  for  a 
change  of  venue  were  insufficient  because 
they  only  expressed  the  opinions  of  the  affi- 
ants and  did  not  in  direct  and  positive  terms 
deny  the  credibility  of  the  compurgators  of 
app^ant  and  state  that  the  change  was  not 
necessary.  As  to  whether  or  not  the  com- 
purgators of  a  defendant  seeking  a  change 
of  venue  are  credible  persons,  necessarily,  is 
a  matter  of  opinion  which  might  be  twsed 
upon  a  great  variety  of  circumstances  which 
would  have  more  or  less  Influence  with  dif- 
ferent persons.  As  to  whether  or  not  a 
change  of  venue  should  be  granted  In  any 
given  case  is  also  largely  a  matter  of  opin- 
ion. No  witness  could  swear  as  a  matter  of 
fact  independent  of  his  judgment  that  so 
great  a  prejudice  did  or  did  not  exist  In  the 
minds  of  the  iuhabitants  of  a  county  against 
a  defendant  that  an  unbiased  and  unpreju- 
diced jury  could  or  could  not  be  obtained  in 
said  county  for  the  trial  of  said  defendant 
Any  statement  on  this  subject  would  neces- 
sarily be  so  blended  with  the  opinions  and 
beliefs  of  the  affiant  as  to  be  Inseparable 
therefrom.  This  is  one  of  the  cases  in  which 
persons  not  experts  are  permitted  to  testify 
as  to  opinions  formed  by  them  as  to  condi- 
tions which  could  not  be  produced  in  court 
See  MlUer  v.  State,  131  Pac.  717,  decided  at 
the  present  term  of  the  conrt  We  think 
that  the  counter  affidavits  of  the  state  were 
properly  received  by  the  court  for  the  pur- 
pose of  attaching  the  credibility  of  the  com- 
purgators of  appellant  and  also  for  the  pur- 
pose of  showing  that  a  change  of  venue  was 
not  necessary.  It  was  the  privilege  of  the 
trial  court  had  he  been  In  donbt  as  to  the 
merits  of  the  application  for  a  change  of 
venue,  to  place  all  of  the  persons  making  af- 
fidavits, and  such  others  as  the  court  desir- 
ed, upon  the  witness  stand  and  examine 
them  fully  as  to  their  means  of  knowledge 
and  Qie  circumstances  upon  which  tiielr  opin- 
ions wwe  based.  We  have  discosaed  this 
question  so  often  tiiat  we  do  not  deem  It 
necessary  to  enter  tolly  into  it  again. 
In  the  case  of  Tegeler     Stat^  180  Fscl 
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llH  deddefl  at  tbe  Hansh  term  of  tlie  court; 
tbla  court  saki:  "Section  0766,  Oomp.  Lawq 
1900,  among  otber  things  pzoridee  that  a 
change  oC  Tonne  may  be  bad  on  the  aiVU- 
catton  of  the  dafendant  bj  petition,  settliv 
forth  the  facta  verified  by  affidavit,  npport- 
ed  b7  the  affidavits  of  at  least  three  credible 
persona  who  reside  In  said  coanty.  It  fnr^ 
Oier  provides  that  the  coun^  attorney  may 
introduce  coimter  affidavits  to  show  that  tbe 
persons  making  affidavits  In  support  of  the 
application  for  a  change  of  venue  are  not 
credible  persons,  and  that  a  change  la  not 
necessary.'  Under  this  statute,  tbe  state 
may  file  counter  affidavits  stating  any  bet 
or  facts  that  would  show  that  a  change  of 
venue  was  not  necessary.  If  the  court  Is 
of  the  opinion  upon  an  lnq;>ection  of  tite  affi- 
davits Sled  In  support  of  and  In  (^position 
to  a  motion  fbr  a  dmnge  of  venue  that  a 
change  of  venue  should  not  be  granted,  then 
It  should  be  so  ordered;  but  If  the  court  1b 
not  satlifled  on  this  queetlon,  !t  may  have  all 
of  the  parties  making  these  affidavits  on  both 
sides,  and  snch  other  persons  as  the  court 
may  think  proper,  sworn  as  witnesses  and 
examined  in  open  court  touching  tbe  matter 
in  controversy.  'Dia  presnnqition  <rf  law  la 
that  a  deCendant  can  get  a  fair  and  Impar- 
tial trial  in  the  county  in  which  the  offense 
was  ffQininit*-^,  and,  if  this  Is  not  true,  the 
bnrdoi  is  upon  the  defendant  to  establish  his 
light  to  a  change  of  vennft  The  granting  of 
a  change  of  venue  Is  by  Qie  Oonstltutlon  and 
statute  made  discretbmary  with  the  trial 
'  court,  and  this  court  wUl  not  reverse  a  ruling 
of  the  trial  court  denying  an  application  for 
a  change  of  venue,  unless  it  Is  made  dearly 
to  appear  that  there  has  been  ettch  an  abuse 
of  this  discretion  as  to  amount  practically 
to  a  denial  of  Justicew  By  abuse  of  discre- 
tion Is  meant  a  (Nearly  ettroneous  conclusion 
and  Judgment;  one  that  Is  <dearly  against 
the  logic  and  eflbct  of  the  facts  presented 
in  support  of  and  against  tiie  ainiUcatlon. 
Whatever  the  decisions  In  other  states  may 
be,  this  la  not  an  open  oaestlon  In  <^laho- 
ma.  See  Starr  t.  States  6  OkL  Or.  440,  UC 
Pac.  seS;  Turner  T.  States  4  Okl.  Or.  164,  Ul 
Paa  868;  Black  t.  State,  8  OkL  Or.  647,  107 
Fac.  024;  Johnson  v.  States  1  OkL  Or.  821, 
97  Pac.  1069,  IS  Ann.  Gas.  80a" 

We  find  nothing  in  the  record  which  Indi- 
cates that  the  trial  court  abused  Its  discre- 
tion touching  this  matter.  We  ther^ore  can- 
not review  the  action  of  the  trial  court  in 
retnadng  to  grant  the  ainpUcatlon  for  a 
change  of  venue. 

if]  Second.  Wlisn  this  case  was  first  reach- 
ed fbr  trial  on  the  29th  day  of  April.  1911, 
appellant  filed  a  motion  for  a  continuance 
in  which  he  alleged  that  on  the  15th  day 
of  .^prll  of  the  same  year  he  had  acddfflit- 
ally  ahot  and  killed  the  deceased,  and  that 
be  had  been  Incarooated  In  the  county  jail 
ot  Garvin  county  evw  since;  tSiat  his  pre- 
liminary trial  on  said  charge  was  not  held 
untU  the  lOtb  day  of  April;  that  appellant 
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had  ben  attempting  to  employ  lawyers  since 
to  act  as  counsel  tax  him,  but  Otat  be  bad 
only  made  temporary  arrangements  with  cer- 
tain lawyers  to  represent  him ;  and  that  the 
lawyers  whom  he  had  thus  employed  have 
not  had  time  or  oiVOTtanlty  to  iw^tare  his 
case  for  trlaL 

The  homldde  occurred  at  the  home  of  ap- 
pelant on  Saturday  afternoon  about  sun- 
down. Appellant  noticed  a  numb^  of  per- 
sons passing  his  house  traveling  west  on 
said  afternoon  and  believes  that  some  who 
passed  along  said  road  at  said  time  were 
eyewitnesses  to  said  accidental  homicide^ 
and  that  If  given  importunity  and  time  be 
believed  he  mi^t  be  able  to  i^roduce  sodi 
witnesses,  but  he  was  then  unable  to  give  the 
names  and  residences  of  any  each  persons; 
that  the  county  court  of  Garvin  county  had 
been  continuoosly  In  session  since  the  day  of 
the  homldde,  and  tbe  district  court  had  also 
been  In  session  a  greater  portion  of  this 
time;  and  that  the  lawyers  whom  the  de- 
fendant bad  spoken  to  to  represent  him  had 
been  busily  engaged  in  the  trial  of  causes  in 
said  courts  and  liad  not  been  in  a  position 
to  prepare  defendant's  case  for  trial.  Sui>- 
portlng  affidavits  were  also  filed  by  counsel 
who  represent  appellant  showing  that  said 
coansel  had  not  been  able  to  prepare  for 
trial.  The  county  attorn^  filed  a  replica- 
tion to  the  motion  for  a  continuance  upon 
the  ground  that  said  motion  did  not  show 
the  nature  and  materiality  of  the  evidence  ex- 
pected to  t>e  obtained,  or  state  any  fact  that 
appellant  expected  to  prove  by  the  undiscov- 
ered witnesses  referred  to  In  said  applica- 
tion; that  on  the  16th  day  of  April  appel- 
lant procured  counsel  to  represent  him  who 
on  that  day  repaired  to  the  scene  of  the  kill- 
ing and  interviewed  the  eyewitnesses  to  the 
transaction;  that  on  the  17th  day  of  April 
appellant  and  his  wife  executed  a  mortgage 
securing  a  fee  of  |1,500  to  his  counsel  to  rep- 
resent him,  and  that  on  said  day  said  coun- 
sel appeared  before  the  examining  court  In 
appellant's  behalf,  but  that  the  trial  was 
postponed  to  the  19th  day  of  April,  at  which 
time  his  said  counsel  again  appeared  and 
represnted  appellant;  that  appellant  was 
arraigned  on  the  24th  day  of  April  and  i^sad- 
ed  not  guilty  and  did  not  seek  any  postpone- 
ment of  the  trial  of  said  cause;  that  the 
state  had  summoned  all  of  the  ^rewltneeses 
to'sald  kllUng,  including  the  Inmudiate  ment- 
bMS  of  the  family  of  defmdant,  and  said 
witnesses  were  then  in  court  The  court 
thereupon  postp(med  the  trial  of  said  cause 
in  «der  that  ajnwllant  and  his  counsd 
might  have  time  to  iwepare  for  trial.  The 
case  was  again  called  for  trial  on  the  30th 
day  of  May,  1911,  at  which  time  appellant 
again  filed  a  motion  fbr  a  conttnuanca 

The  material  portion  of  said  second  mo- 
tion for  a  continuance  is  as  follows :  "Oomes 
now  the  defendant,  C  F.  Bdwards,  and 
shows  to  the  court  that  he  cannot  safely  go 
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to  trial  at  tUa  term  of  tlie  court  for  the  rea- 
■on  heretofore  stated  in  bis  motion  for  con- 
tlnaance  filed  on  the  29tli  day  of  April,  1811; 
that  be  here  now  renews  said  application  aa 
ttxea  made  for  the  reason  therein  set  forth, 
and  asks  that  said  motion  be  considered  a 
part  of  this  motion  the  same  as  if  it  were 
repeated  herein  in  full;  and  petitioner  far- 
ther shows  to  the  court  that  he  has  been  un- 
able to  obtain  the  evidence  of  the  witnesses 
mentioned  in  said  motion  for  continuance  not 
through  any  fault,  neglect,  or  omission  on  his 
part;  that  he  has  been  confined  continuous- 
ly since  said  date  in  the  county  Jail  of  Gar- 
vin county,  Pauls  Valley,  and  that  his  at- 
torneys, the  firms  of  Blanton  &  Andrews, 
Carr  &  Field,  and  Thompson  ft  Patterson, 
hare  been  continuously  occupied  in  the  trial 
of  cases,  both  civil  and  criminal,  and  of  all 
grades  in  the  district  court  of  Garvin  coun- 
ty ;  that  they  have  not  liad  the  time  within 
tlie  space  allotted  by  the  order  of  this  court 
postponing  the  trial  hereof  to  secure  the 
evidence  of  the  witnesses  mentioned  by  rea- 
son of  being  unable  to  get  away  from  court 
a  sufficient  length  of  time  to  procure  such 
evidence.  Petitioner  hereto  attaches  the  af- 
fidavits of  bis  said  attorneys,  and  makes  the 
same  a  part  hereof.  Petitioner  further  shows 
to  the  court  that,  if  the  trial  of  this  cause  is 
postponed  to  the  September  term  of  the  dis- 
trict court  of  this  county,  he  can  and  will 
procure  the  attendance  and  evidence  of  said 
witnesses ;  that  said  evidence  is  material  to 
bis  proper  defense  herein;  and  that  he  can- 
not safely  go  to  trial  without  the  same." 

This  motion  is  supported  by  the  affidavits 
of  counsel  for  appellant  that  they  had  been 
so  busy  in  court  since  th^r  employment  that 
they  had  been  unable  to  prepare  the  defense 
of  appellant  in  this  cause.  Tbls  motion  was 
by  the  court  overruled,  to  which  counsel  for 
appellant  excepted.  It  is  not  necessary  for 
us  to  consider  as  to  whether  or  not  the 
first  application  for  a  continuance  set  up 
facts  sufficient  to  require  the  court  to  grant 
a  postponement  of  the  trial  until  further  lu- 
vestigations  could  be  made.  The  court  did 
postpone  the  trial  30  days,  and  when  the 
case  was  called  for  trial  on  the  30th  day  of 
May  appellant  renewed  his  motion  to  con- 
tinue tbe  cause  for  the  term.  The  trial  court 
was  in  a  far  better  condition  than  this  court 
is  to  determine  whether  or  not  counsel  for 
appellant  had  had  sufficient  time  within 
which  to  prei>are  for  trial.  The  motion 
shows  that  appellant  was  represented  by 
tliree  of  the  leading  law  firms  of  Garvin 
county.  Certainly  it  is  not  unreasonable  to 
presume  that  some  of  them,  bad  they  so  de- 
sired, could  have  made  all  necessary  inves- 
tigations and  preparation  for  trial.  The  mo- 
tion for  a  continuance  does  not  state  the 
name  of  any  absent  witness  who  might  be 
obtained,  nor  any  facts  which  could  be  prov- 
en by  any  unknown  witness  in  tbe  event  the 
case  Itad  been  continued.  No  assurance 
whatever  was  given  that  absent  witneases 
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oonld  or  would  ever  be  found,  or.  If  found, 
as  to  wbat  their  testimony  would  be.  The 
law  reqairea  that  an  application  for  a  con- 
tinuance must  state  the  names  of  the  wit- 
nesses on  account  of  whose  absence  a  con- 
tinuance is  sought  and  their  place  of  resi- 
doice,  if  known,  and  the  probability  of  pro- 
curing their  attendance  at  a  subsequent  term, 
and  must  also  state  the  facts  expected  to  be 
proven  by  sni^  absent  witnesses.  See  John- 
son r.  8Ute»  1  OkL  Cr.  S21,  97  Pac.  1059, 
18  Ann.  Obs.  800.  Men  who  are  prosecuted 
in  (Mdaboma  for  crime  most  understand  that 
tblB  la  a  very  wrlous  business  and  that  the 
courts  cannot  be  trlSed  with  and  will  not 
wait  on  the  ctniTenience  of  any  man,  and 
wlim  a  defendant  seeks  a  continuance  be 
must  give  the  court  somethli^  more  than 
his  opinions  and  hopes;  otherwise  it  would 
be  well-n]^  impossible  for  tbe  trial  courts  of 
this  state  to  dispose  of  tbe  cases  before  them. 
See  Musgraves  v.  State,  3  OkL  Cr.  421,  100 
Pac  044;  Bryan  t.  State,  6  Okl.  Cr.  642,  115 
Pac  619.  The  granting  or  refusal  of  a  con- 
tinnance  In  a  criminal  case  Is  largely  a  mat- 
tor  of  discretion  with  the  trial  court,  and  this 
court  will  not  review  the  action  of  a  trial 
court  In  refusing  to  grant  a  continuance  un- 
less it  is  shown  that  there  has  been  an  abuse 
of  this  discretion.  See  Hughes  v.  State,  7 
Okl.  Cr.  117,  122  Pac.  554.  In  this  case 
Judge  Doyle,  speaking  for  the  court,  said: 
"Tbe  rule  is  well  settled  that  the  grantlhg 
or  refusal  of  a, continuance,  particularly  for 
causes  not  enomerated  in  the  statute,  is  a 
matter  largely  within  tbe  sound  discretion  of 
the  trial  court,  and  nothing  but  the  abuse 
of  this  discretion  will  warrant  the  appellate 
court  in  Interfering  with  tbe  Judgment 
Yanoe  t.  Territory,  8  OkL  Or,  208,  105  Pac. 
307." 

For  the  necessary  elements  of  an  applica- 
tion for  a  continuance  on  tbe  ground  of  ab- 
sent witnesses,  see  Bosw^  v.  State»  8  OkL 
Gr.  152,  126  Pac  826. 

We  think  that  tlie  application  for  a  con- 
tinuance in  this  case  was  altogether  insuffi- 
cient in  failing  to  set  ap  any  legal  ground 
why  the  case  should  be  continued,  and  that 
it  was  addressed  solely  to  the  discretion  of 
tbe  trial  court  There  is  nothing  in  tbe  rec- 
ord indicating  that  the  trial  court  abused  Its 
discretion  in  this  matter. 

[3]  Third.  F.  Lv  Strickland  testtfied  as  a 
witness  for  the  state  In  the  preliminary  ex- 
amining trial  of  appellant  He  wAs  cross- 
examined  by  appellant  and  his  testimony  was 
reduced  to  writing.  He  was  subpoenaed  as  a 
witness  in  behalf  of  tbe  state  for  the  final 
trial,  and  to  insure  his  presence  he  was 
required  to  enter  into  a  recognizance  to  ap- 
pear and  testify  as  a  witness.  When  tbe 
trial  was  readied,  said, witness  made  de- 
fault In  his  recognizance  and  wholly  failed 
to  appear  and  testify  for  the  state. 

It  was  shown  by  the  state  that  one  J.  L. 
Aldred,  a  deputy  sheriff  of  Oarvln  county, 
made  an  effort  to  serre  a  snbinena  on  F. 
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Strickland,  commanding  him  to  be  pres^it  at 
court  on  May  80th.  He  went  to  Ward's  and 
Wren's,  the  places  where  witness  stayed.  He 
made  inquiries  of  most  everybody  out  there 
that  knew  the  witness,  and  nobody  had  seen 
him  since  the  Tuesday  just  preceding;  a 
return  was  made  by  him  on  the'  subpoena 
that  witness  was  not  found  in  the  state. 
The  subpoena  was  given  him  Monday  after- 
noon, the  day  before  the  trial.  He  had  sab- 
poenaed  witness  once  or  twice  before  that  in 
this  trial,  but  not  for  the  30th.  It  was  about 
12  miles  out  to  the  place  he  went  and  back. 
He  visited  Ward's  and  Kercheval's  and  all 
those  places  along  out  there  where  persons 
knew  anything  about  witness.  He  went  west 
where  witness  had  a  crop  and  had  been 
working  all  the  year.  He  was  gone  all  after- 
noon, something  like  four  hours.  He  made 
Inquiries  in  town  and  In  the  country  too, 
and  failed  to  learn  where  the  witness  was. 
He  served  a  subpa^na  on  Strickland  for  his 
appearance  In  this  trial  on  May  Ist;  service 
being  made  on  April  29th.  Also  served  a 
warrant  for  hia  arrest  about  May  lOtli,  and 
brought  him  in,  and  he  was  placed  ander 
bond  as  a  witness.  Strickland  claimed  to 
have  a  crop  at  Mr.  Ward's.  Witness  testified 
that  Strickland  was  not  around  In  Garvin 
county  where  anybody  knew ;  tiiat  he  did  not 
know  where  he  was. 

T.  J.  Austin,  clerk  of  the  court,  swore  that 
Strickland's  bond  was  forfeited  for  his  fail- 
ure to  appear  as  a  witness,  that  morning; 
also  against  the  sureties,  L.  M.  Ward  and 
W.  M.  Wren. 

W.  M.  Wren  knew  Strickland,  saw  him  last 
Tuesday  afternoon,  last  about  4  o'clock,  at 
his  home.  He  had  made  a  search  for  him 
since  then,  but  could  learn  nothing  of  him. 
He  was  not  In  the  community  where  he 
formerly  lived. 

L.  M.  Ward,  the  other  surety,  testified  that 
he  saw  witness  last  a  week  ago.  He  had 
been  sleeping  and  staying  at  Ward's  house. 
Strickland  told  him  he  was  going  to  Wren's 
and  Ward's  brothers  and  Joe  Baur's.  He 
has  searched  for  him,  but  could  not  find 
him.  He  Inquired  at  his  brother's  but  Strick- 
land did  not  go  there. 

Chester  Strickland,  brother  of  F.  L.  Strick- 
land, swore  he  saw  F.  L.  last  Saturday 
night  a  week  ago  at  Luke  Ward's ;  does  not 
know  where  he  is.  Had  not  heard  of  him 
since  then;  he  was  an  unmarried  man  and 
lived  at  defendant's  home  up  to  the  time  of 
the  killing;  their  mother  lived  at  Dewey, 
Okl.;  F.  L.  did  not  say  anything  to  him 
about  going  to  any  place. 

Upon  this  showing  the  court  permitted  the 
state  to  Introduce  the  written  testimony  of 
said  witness  taken  at  said  preliminary  trial, 
to  all  of  which  appellant  objected  and  ex- 
cepted. 

In  the  case  of  Warren  v.  State,  6  Okl.  Cr. 
1,  115  Pac.  812,  34  L.  R.  A  (N.  S.)  1121,  this 
court  held  that  the  constitutional  provision 
which  guarantees  to  a  dtf  endant  the  right  to 
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be  confronted  by  the  witnesses  against  him 
is  fully  complied  with  when  the  defendant 
has  had  the  opportunity  to  cross-examine 
the  said  witnesses  In  a  preliminary  trial  be- 
fore a  Justice  of  the  peace.  When  this  has 
been  done,  and  upon  a  subsequent  trial  of 
the  said  cause,  if  it  is  satisfactorily  proven 
that  such  witnesses  have,  since  the  former 
trial,  died,  become  insane,  left  the  state,  or 
that  th^  whereabouts  cannot  with  due  dili- 
gence be  ascertained,  or  are  sick  and  unable 
to  testify,  the  testimony  of  such  witnesses 
given  upon  said  former  trial  may  be  prov^ 
upon  the  subsequent  trial. 

In  the  case  of  McNamara  v.  State,  60  Ark. 
400,  30  S.  W.  ie2,  the  previous  testimony  of 
an  absent  witness  was  admitted  where  it 
was  shown  that  a  subpoena  and  an  attach- 
ment had  been  In  the  hands  of  the  officers 
for  said  witness,  and  that  they  had  made 
every  effort  to  And  hint  and  were  informed 
by  those  who  knew  that  he  was  ont  of  the 
stat& 

In  the  case  of  State  v.  King.  24  Utah,  488. 
68  Paa  42a  91  Am.  St  Rep.  808.  the  court 
said :  '*The  testimony  tends  to  show  that  the 
witness  could  not  be  found,  and  the  trial 
court  had  a  right  to  exercise  his  discretion 
in  the  admission  of  the  testimony,  provided 
be  did  not  abuse  snch  discretion.  The  rea- 
sons given  for  the  absence  of  the  witness 
were  reasonable,  and  were  satlafactory  to 
the  trial  court  We  are  not  prepared  to  say 
that  the  dlacretioa  of  the  oonrt  was  Im- 
properly ezerdaed." 

In  the  case  of  People  ▼.  hvyii,  %9  OaL  App. 
130,  116  Pac.  82S,  the  court  said:  "Where 
a  trial  coort.  In  Its  discretion,  admitted  the 
testimony  of  an  absent  wttn^  given  at  a 
prellniinary  hearti^,  it  must  be  presumed 
on  appeal  that  the  discretion  was  properly 
exercised." 

In  the  case  of  Shack^ford  t.  State,  88 
Ark.  539,  the  previous  testimony  of  an  alNsent 
witness  was  admitted  upon  proof  that  tlie 
witness  had  been  placed  under  a  recogni- 
zance which  he  had  forfeited  and  Uiat  he 
conid  not  be  found  by  the  officers  after  a 
diligent  search. 

In  the  case  of  People  v.  Melandrez,  4 
Cal.  App.  396,  88  Faa  372,  the  previous  tes- 
timony of  an  absent  witness  was  admitted, 
where,  after  considerable  search  in  and 
about  the  place  frequented  by  the  witness, 
the  officers  had  been  unable  to  find  him. 

In  the  case  of  People  v.  Fish,  125  N,  T, 
136,  26  N.  E.  319,  the  previous  testimony 
of  an  absent  witness  was  admitted,  where 
it  was  proved  that  the  witness  had  been  sub- 
pcenaed.  He  stated  he  was  going  to  his  sis- 
ter's and  would  appear  In  court  Upon  his 
failure  to  appear  the  officers  went  to  his 
sister's,  but  could  not  find  him  or  learn  of 
his  whereabouts. 

We  know  of  no  higher  or  safer  authority 
than  Prol  Wtgmore.  In  volume  2.  par.  1405, 
of  hia  work  on  Evidence,  Prol  Wlgmore 
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says :  "If  the  witness  has  disappeared  from 
observatloD,  he  Is  in  effect  anavall&ble  for 
the  purpose  of  compelling  his  attendance. 
Such  a  disappearance  Is  shown  by  the  party's 
inability  to  find  him  after  diligent  search. 
The  only  objection  to  recognizing  this  ground 
of  unaTaillbility  Is  the  possibility  of  collu- 
sion between  party  and  witness;  but  sup- 
posing the  court  to  be  satisfied  that  there  has 
been  no  collusion,  and  tbat  the  search  has 
been  bona  fide,  this  objection  loses  all  of  Its 
force.  For  former  testimony  this  cause  of 
unavailability  has  long  been  recognized.  Xt 
ought  equally  to  suffice  for  depoaitiong." 

In  the  case  at  bar  the  evidence  fully  Justi- 
fies the  conclusion  of  the  trial  court  that 
the  absent  witness  had  left  the  Jurisdiction 
of  the  court  for  the  purpose  of  avoiding  giv- 
ing testimony  against  appellant  There  is 
not  a  single  circumstance  in  the  evidence 
which  indicates  any  collusion  between  the 
absent  witness  and  the  prosecution.  We  do 
not  Iwlleve  that  the  attorneys  who  repre- 
sented appellant  are  In  any  manner  respon- 
sible for  the  disappearance  of  this  \iitness. 
We  have  not  overlooked  the  fact  that  this 
witness  previously  resided  at  the  home  of 
appellant,  and  as  he  was  the  only  eyewit- 
ness for  the  state,  and  as  his  testimony  was 
most  damaging  to  appellant,  it  is  safe  to  as- 
sume that  his  absence  was  caused  by  a  de- 
sire on  his  part  to  benefit  appellant  If,  un- 
der circumstances  of  this  character,  the  state 
Is  not  permitted  to  reproduce  the  testimony 
of  a  witness  who  had  previously  been  con- 
fronted by  appellant  and  who  testified  and 
was  cross-examined  fully,  then  it  is  witliln 
the  power  of  a  defendant  or  his  friends  to 
have  such  a  witness  leave  the  Jurisdiction  of 
the  court  and  thereby  deprive  the  state  of 
his  testimoDy  altogether.  This  would  often 
result  In  the  miscarriage  of  Justice. 

We  thlnlE  the  ruling  of  the  trial  court  In 
all  respects  correct  in  admitting  the  testi- 
mony of  the  witness  Strickland. 

[4]  Fonrtb.  Ctoansel  for  appellant  complain 
of  remarks  made  by  the  county  attorney  in 
his  closing  argument  to  the  Jury.  It  is  not 
necessary,  however,  for  us  to  discuss  in  de- 
tail the  nature  and  duiracter  of  the  remarks 
made,  because  upon  a  consideration  of  the 
entire  record  It  aflBrmatlvely  appears  tbat 
appellant  was  not  injured  thereby.  If  the 
minds  of  the  Jurors  had  been  misled  or  in- 
flamed against  appellant  by  anything  said  by 
the  county  attorney,  they  never  would  have 
found  appellant  guilty  of  manslaughter  In 
the  first  degree,  when  the  evidence  makes 
out  a  plain  case  of  a  brutal  and  a  cowardly 
murder. 

The  facts  of  this  case  with  unerring  cer- 
tainty point  to  the  guilt  of  appellant  and 
demonstrate  that  his  defense  was  a  pure 
and  transparent  fabrication.  A  few  min- 
utes before  the  fatal  difficulty  occurred  ap- 
pellant went  to  the  house  and  armed  himself 
with  an  automatic  idatol,  but  claims  not  to 


know  why  he  did  this.  He  wanted  the  Jury 
and  court  to  believe  that  while  he  was  quietly 
and  peaceably  talking  to  the  deceased,  who 
he  claims  was  his  friend,  a  hound  dog  came 
up,  and  that  he  (appellant)  then  drew  bis 
pistol  from  his  pocHtet,  declaring  that  he 
would  shoot  the  dog,  and  that  thereupon  de- 
ceased without  cause  and  without  saying  a 
word  interfered  and  attempted  to  take  the 
pistol  away  from  appellant,  and  that  while 
they  were  scuffling  together  for  the  posses- 
sion of  the  pistol  they  fell  over  the  tongue  of 
the  wagon,  and  the  pistol  was  accidentally 
discharged,  and  the  deceased  was  killed.  Up- 
on its  face  this  statement  Is  unreasonable,  If 
not  absolutely  Impossible.  If  it  were  true 
that  appellant  and  deceased  were  scaffling 
over  the  pistol  when  it  was  discharged,  and 
If  it  were  possible  for  tbem  to  have  had  their 
hands  In  such  a  position  that  the  wound 
could  have  been  inflicted  upon  the  deceased 
as  described  by  the  physicians,  then  they 
would  necessarily  liave  been  so  close  together 
that  deceased  would  have  been  badly  powder 
burned  from  the  effects  of  the  shot  The 
defense  of  appellant  is  inconsistent  with  the 
physical  facts  of  the  case.  The  testimony 
show  that  there  was  a  fresh  woimd  or 
bruised  place  on  the  face  of  deceased  be- 
neath his  right  eye  which  the  doctors  testi- 
fied was  inflicted  prior  to  death.  If  this 
wound  was  Inflicted  by  the  fall  of  the  de- 
ceased at  the  time  the  shot  was  flred,  he 
must  have  ftilleu  on  his  face;  then  appellant 
could  not  have  been  In  front  of  him  strug- 
gling with  him  for  the  pistol.  All  of  the 
facts  sustain  the  testimony  of  the  state's 
witness  Strickland  that  the  deceased  and 
appellant  Immediately  before  the  shootii^ 
had  some  words  with  reference  to  a  cod- 
troversy  involving  their  wives,  and  that  de- 
ceased's only  offense  eonidsted  in  slating  that 
his  wife  bad  told  the  tmtb;  that,  angered 
at  this,  appellant  pressed  the  controversy  and 
drew  his  pistol  with  one  hand  and  knocked 
the  deceased  down  with  the  other;  Oat  de- 
ceased made  no  resistance,  but  stated  to  ap- 
pelhint,  "Ton  have  got  me  bested";  that  then 
the  sibilant  dellberatdy  shot  the  deceased 
while  the  deceased  was  sitting  upui  the 
wagon  tongue  and  not  making  any  attadc 
whatever  upon  appellant  It  Is  true  that 
the  testimony  shows  that  appellant  was  more 
or  less  under  the  Influence  of  intoxicating 
liquor,  but  tbat  he  knew  exactly  what  be 
^s  doing,  and  that  he  intended  to  kill  de- 
ceased conclusively  appears  from  the  record. 
This  was  therefore  a  case  of  murder  and  was 
not  manslaughter. 

Instead  of  being  influenced  by  improper 
motives  or  acting  upon  prejudice  against  ap- 
pellant, the  record  shows  tbat  the  Jury  in 
great  mercy  erred  In  convicting  him  of  a 
lesser  degree  of  offense  than  that  of  which 
he  was  guilty. 

The  Jury  were  evidently  influenced  in  ar- 
rlTing  at  their  verdict  by  the  fact  tbat  ap- 
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pliant  and  the  deceased  previous  to  the 
homicide  bad  been  friends,  and  bj  the  fur- 
ther fact  that  at  the  time  of  the  houl- 
*  dde  appellant  was  more  or  less  under  the 
influence  of  Intoxicating  liquor.  Yet  there 
Is  nothing  in  the  testimony  to  show  that  ap- 
pellant was  BO  much  under  the  Influence  of 
intoxicating  liquors  as  to  be  unable  to  under- 
stand the  nature  and  consequences  of  his 
act  and  Incapable  of  forming  a  premeditated 
design  to  take  the  life  of  the  deceased.  On 
the  contrary,  the  evidence  did  show  that  ap- 
pellant acted  deliberately  and  knew  exactly 
what  he  was  doing.  But  In  this  case,  as  they 
do  in  many  others,  the  Jury  made  undue  al- 
lowances for  the  weaknesses,  frailties,  and 
imperfections  of  mankind,  and  found  appel- 
lant guilty  of  manslaughter  In  the  first  de- 
gree when  he  should  have  been  convicted  of 
murder.  But  this  is  an  error  of  which  ap- 
pellant cannot  complain,  because  It  inures  to 
his  benefit  But  It  at  least  shows  that  the 
Jury  were  not  Influenced  by  Improper  mo- 
tives In  finding  the  defendant  guilty,  and 
that  appellant  was  not  Injured  by  the  re- 
marks of  the  county  attorney. 

[I]  Fifth.  A'  number  and  variety  of  other 
exceptions  are  presented  and  argued  with 
great  ability  and  at  length  in  tbe  brief  by 
counsel  for  appellant.  A  number  of  the 
rulings  made  by  the  trial  court  are  subject 
to  tbe  criticisms  made  by  counsel,  but  we 
do  not  think  that  any  of  tbem  affect  tbe 
substantial  questions  involved  in  this  case, 
or  could  have  Influenced  the  Jury  Improper- 
ly against  appellant.  By  terms  of  our 
statute  this  court  Is  prohibited  from  revers- 
ing a  convlcttou  upon  any  exception  or  rul- 
ing of  the  trial  court,  unless  It  appears  from 
an  «camlnaflon  of  tbe  entire  record  that 
the  ai^lant  was  deprived  of  some  substan- 
tial right  theretQT.  See  Byers  t.  Territory, 
1  Okl.  Cr.  077,  100  Pac.  261,  103  Paa  6S2, 
and  every  case  dedded  since  1^  this  court  In 
which  this  question  has  been  mentioned. 
This  Is  not  only  the  statute  law  of  Okla- 
homa, but  It  is  folly  BDStalned  hy  reason 
and  JoBdcft  We  very  much  donbt  If  an 
absolutely  flawless  trial  from  a  technical 
standpoint  was  ever  had  In  a  hotly  contest- 
ed case  when  able  counsel  appeared  for  both 
des.  If  convictions  are  to  be  revwaed  up- 
on Immaterial  errors,  the  courts  wonid  no 
longer  perform  the  duty  of  protecting  so- 
ciety, but  would  find  themselves  practically 
the  protectors  of  erlminals.  Wherever  a 
substantial  rls^t  is  Involved  in  a  technical 
rule  this  court  will  enfbrce  such  rule  strict- 
ly. Bnt  where,  as  In  this  case,  the  appel- 
lant Is  clearly  guilty,  and  none  of  the  er- 
rors complained  of  were  calcnlated  to  in- 
fluence the  Jury  to  bis  prejudice,  it  would 
be  a  miscarriage  of  Justice  to  set  aside  tbe 
conviction. 

Judges  should  always  remember  that  laws 
are  enacted  to  be  enforced,  and  that  poial- 
ties  are  prescribed  to  be  Inflicted  apon  those 


who  violate  tbe  law,  and  that  courts  are  es- 
tablished and  supported  by  the  people  sole- 
ly for  the  purpose  of  administering  Justice 
and  protecting  the  people  In  their  property 
and  In  their  lives,  and  that  ft  is  a  [>erTer- 
slon  of  their  powers  and  duties  for  courts 
to  administer  tbe  law  for  any  other  pur- 
pose than  that  of  the  protection  of  socletj'. 
An  appellate  court  has  no  right  to  assume 
that  the  trial  Judge,  the  county  attorney, 
and  the  Jury  have  entered  into  a  conspiracy 
to  unlawfully  deprive  a  defendant  of  his 
liberty.  These  persons  are  all  officers  of  the 
law  and  are  acting  under  oath,  and  every 
presumption  must  be  indulged  In  favor  ot 
the  regularity,  good  faith,  and  Justice  of 
their  action. 

[8]  Before  conviction  a  person  charged 
with  crime  is  presumed  to  be  Innocent  A 
defendant  participates  In  the  selection  of 
the  Jury,  and  when  a  Juror  la  accepted  by 
a  defendant  he  thereby  vouches  for  tbe  in- 
telllgence,  Integrity,  and  Impartiality  of  such 
Juror,  and  he  Is  bound  thereby  unless  the 
contrary  afiirmatlvely  appears  from  the  rec- 
ord. Therefore,  after  a  jury  lias  found  a 
defendant  gollty,  the  presumption  of  Inno- 
cence Is  destroyed,  and  upon  appeal  the 
counter  presumption  prevails ;  that  Is,  that 
the  verdict  of  the  Jury  Is  right  and  that 
the  appellant  Is  guilty.  Appellate  courts 
have  no  right  to  act  as  counsel  for  a  de- 
fendant and  bunt  for  excuses  to  set  aside 
tbe  verdicts  of  Juries  and  tbe  judgments  of 
courts,  and  no  case  should  be  reversed  unless 
It  affirmatively  appears  from  the  record  that 
the  trial  court  committed  material  error 
to  the  Injury  of  the  appellant  or  that  tbe 
jury  were  Influenced  by  Improper  motives, 
or  that  tbe  verdict  is  contrary  to  tbe  evi- 
dence. There  should  be  an  end  to  criminal 
trials,  for  it  is  the  nearness  and  certainty 
of  punishment  which  deters  criminals  and 
thereby  protects  society.  This  court  Is  un- 
alterably committed  to  the  enforcement  of 
these  principles  for  the  purpose  of  protect- 
ing property  rights  and  making  human  life 
safe  and  sacred  In  Oklahoma. 

We  find  no  material  errors  In  the  record. 
The  judgment  of  the  lower  court  is  there- 
fore in  all  things  affirmed. 

ARMSTRONG,  P.  J.,  and  DOTIiB,  con- 
cur. 


Ex  parte  O'DANIGLU 

(Criminal  Court  of  Appeals  of  Oklahoma.  May 

a,  19ia.) 

Petition  for  writ  of  habeas  corpus  by  Jesse 

O'Danieli.    Writ  denied. 

S.  B.  Uarrett  and  S.  J.  Castleman,  both  of 
Altus,  for  petitioner.  Tbe  Attorney  General, 
for  respondent. 

PER  CURIAM.  Tbe  petition  for  writ  of  ha- 
beas corpus  discloses  the  fact  ttiat  petitioner  is 
confined  in  the  county  jail  of  Jackson  county 
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under  and  by  Tirtne  of  two  separate  commit- 
ments issued  on  two  separate  judgments  ren- 
dered in  the  coQDty  coart  of  said  coantf  against 
him  tor  Tiolattona  of  the  prohibition  law.  The 
petitioner  avers  that  his  Imprisoament  Is  Qlesal, 
in  that  the  two  sentences  as  a  matter  of  uiw 
ran  concurrently,  not  being  made  cumulative 
by  the  judgment  of  the  court,  and  petitioner, 
haTinff  been  confined  «  mflteient  lenguL  of  time 
to  thus  execate  and  satisfy  boOi  MnteDces,  is 
therefore  entitled  to  be  discnarged. 

The  record  shows  the  first  judgment  was  ren- 
dered at  the  January  term,  and  the  second  at 
the  Hay  term.  By  numeroos  decisions  of  this 
court  it  has  been  held  tha^  U  the  defendant 
has  been  convicted  ot  two  or  more  offenses  be- 
fore the  judgment  and  sentence  In  any  one  ^las 
been  executed  and  satisfied,  the  imprisonment 
under  one  sentence  Is  to  commence  on  the  exe- 
cution of  the  other,  whether  or  not  the  judg- 
ment and  sentence  so  recites. 

Uur  Penal  Code  provides  (section  2818): 
"When  any  person  is  convicted  of  two  or  more 
crimes  before  sentence  has  been  pronounced  upon 
bim  for  either,  the  imprisonment  to  which  be 
is  sentenced  upon  the  second  or  otlier  subse- 
quent conviction  must  commence  at  the  termina- 
tion of  the  first  term  of  impriaonment  to  which 
he  shall  be  adjudged,  or  at  the  termination  of 
the  second  or  oUier  sabseqnent  term  of  im- 
prisonment, as  the  case  may  be."  The  applica- 
tion of  the  petitioner  fails  to  show  tiiat  the 
judgment  and  sentence  under  whi<*  be  is  im- 
prisoned has  been  executed  or  satisfied,  or  that 
be  is  entitled  to  a  release. 

Hence  the  writ  of  habeas  corpna  Is  denied. 


WOLF  T.  HUMBOLDT  OOUNTT. 
(No.  2,028.) 

(Supreme  Court  of  Nevada.   Hoy  2,  1918.) 

L  Appeal  and  Bbbob  <|  90T*>— Appeal  fbok 

Judgment  Alonb— Rktiew— PBKSUMPnoNS. 
The  court,  on  appeal  from  a  judgment 
only,  will  presume  that  tbe  evidence  is  suffi- 
cient to  support  the  findings  of  the  trial  court. 

[Ed.  Note.— For  other  cases,  s^  Appeal  and 
Error,  Cent.  Dfjf.  M  2809.  2Ml-'-tllR,  2016. 
3673,  3674,  3676,  3678;  l>ec.  Dig.  {  W)7.*l 

2.  AocoBD  AND  Satisfaction  (|  1*)— Acts 
CoNSTifUTiNO— Evidence. 

To  support  a  plea  of  accord  and  satisfac- 
tion, it  must  clearly  appear  from  the  evidence 
that  there  was  in  fact  a  meeting  of  the  minds 
of  the  parties  on  that  pcdnt,  and  the  proof  may 
not  depend  on  the  construction  that  may  be 
placed  on  a  statute. 

[Ed.  Note.— For  other  cases,  see  Aaiord  and 
Satisfaction,  Cent  Dig.  Sl  1-13;  Dec  Dig.  $ 
I.'] 

3.  Accord  and  Satisfaction  (S  26*)— Estab- 
lishment—Bttsdbn  OF  Proof. 

A  party  seeking  to  avail  himself  of  a  plea 
of  accord  and  satisfaction  has  the  burden  of 
proving  clearly  a  meeting  of  the  minds  of  the 
parties,  accompanied  by  a  sufficient  consider- 
ation. 

[Ed.  Note.— For  other  eases,  see  Accord  and 
Satisfaction.  Cent  Dig.  H  162-165 ;  Dee.  Dig. 
S  26.*] 

4.  accokd  and  saixsraotioh  <f  10*)— claims 
Aoainbt  Countt— Disallowance  in  Pabt 
—Effect  of  Acoxptance  of  Pabt  Al- 
lowed. 

A  party  who  accepts  the  amount  allowed 
on  his  claim  against  a  county,  disallowed  in 
part  is  not  estopped  from  recovering  the  part 
disallowed,  unless  the  acceptance  was  under 


circumstances  disclosing  a  settlement  or  com- 
promise of  tbe  matters  in  dispute. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig;  H  67-74;  Dec.  Dig.  f 

6.  Counties  <|  20^)  — Claims- Disallow- 
ance in  Pabt— EbvBOT  of  Accbptanix  ov 

Pabt  Allowed. 

Under  Rev.  Laws,  |  1523,  prohibiting  -ac- 
tions on  a  demand  against  a  county,  unless 
first  presented  to  the  county  commissioners  and 
county  auditor  for  allowance,  and  providing 
that  where  they  fail  to  allow  the  same,  or 
some  part  thereof,  the  claimant  may  sue,  and 
sections  1535  and  1641,  providing  that  de- 
mands against  a  county  must  be  presented  la 
the  form. of  bills,  one  having  several  liquidated 
claims  may  put  them  in  one  bill,  and  where 
specified  demands  are  allowed  and  others  reject- 
ed the  claimant  may  accept  the  amount  allowed 
and  sue  for  the  claims  disallowed  in  whole  or 
in  part ;  and  a  constable  presenting  monthly 
bills  made  up  ot  various  items  for  services 
rendered,  for  which  the  statute  prescribes  fees, 
may  accept  the  part  allowed  and  sue  for  the 

Bait  disallowed,  though  in  tbe  case  of  an  on- 
guidated  demand  tbe  allowance  of  a  part  re- 
quires claimant  to  accept  tb«  part  as  satisfac- 
tion for  the  claim,  or  m»  for  the  entire  de- 
mand. 

[Ed.  Note.— For  other  eases,  see  Counties, 
Cent  Dig.  U  822,  828,  825-330;  Dee.  DigTl 
206.*] 

6.  Shebhts  and  Constables  SO*)— Com- 
pensation—Co  NTEAOTs—VALiDiTr. 

Tbe  constable  of  a  town,  who  performs 
services,  the  fees  for  which  are  fixed  oy  stat- 
ute, may  not  accept  a  greater  sum,  nor  may 
the  county  commissioners  tender  a  less  sum ; 
and  an  agreement  to  accept  a  greats  is  illegal, 
and  an  agreement  to  accept  a  Ten  sum  is  void, 
as  contrary  to  public  policy. 

[Ed.  Note.— For  othw  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  |  47;  Dee.  Dig.  |  SO.*] 

Appeal  tirom  District  Court,  Qumboldt 
County ;  Jj.  N.  French,  Judge. 

Action  by  Phillip  H.  Wolf  against  Hum- 
boldt  County.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

Salter  &  Robins,  of  Winnemacca,  for 
appellant    Mack,  Qreen,  Brown  k  Beer, 

of  Reno,  for  respondent 

McCARRAN,  J.  This  Is  an  action  wherein 
Phillip  H.  Wolf,  the  constable  of  Lake  town- 
ship, Lovelock,  Humboldt  county,  brought  suit 
in  tbe  district  court  in  and  for  Humboldt  coun- 
ty to  recover  on  certain  dalms  for  services 
rendered  by  bim,  acting  as  conatable  of  said 
township.  His  claims  had  been  iwesented  to 
the  board  of  county  commissioners  of  Hum- 
boldt county,  and  were  by  said  board  disal- 
lowed in  part  The  case  was  tried  in  the 
district  court  of  HumtwIdt  county,  with  Hod. 
L.  N.  French,  judge  of  the  Eighth  judicial 
district  for  Churchill  county,  presiding: 
Judgment  in  the  lower  court  was  rendered  in 
favor  of  the  plaintiff,  and  a  lengthy  decision 
in  writing  was  filed  by  the  learned  judge. 
No  motion  for  a  new  trial  was  made,  and  tbe 
case  comes  to  this  court  on  appeal  from  the 
judgment  alone. 

In  tbelr  op^ilnig  brief  counsel  for  appel- 
lant submits  but  one  contention  for  this  court 
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to  determine,  namely:  "As  respondent . ac- 
cepted  and  was  paid  the  aUowance  on  10 
claims  made  by  the  county  'commissioners, 
is  he  entitled  to  sne  f or  tbe  amounts  so  dis- 
allowed?" 

The  picture  of  tbe  10  dalma  In  question  la 
bere  given: 

Difference. 
$  20  00 
2  70 
188  00 
43  fiS 
10  00 
15  60 
2  80 
426  65 
101  40 
m  86 


Demand. 

Allowed  For. 

9  222  55 

«  202  55 

34  95 

32  26 

1»2  40 

64  20 

210  45 

166  90 

437  40 

427  40 

334  15 

318  55 

168  80 

166  00 

454  35 

28  80 

241  05 

138  66 

431  36 

260  00 

Total...  92,727  45 

91,786  60 

9940  96 

[1]  Appellant  claims  that  the  judgment  en- 
tered below  Bhonld  be  reduced  In  the  sum  of 
9940,05,  for  the  reason  that  respondent's  ac- 
ceptance of  the  part  allowed  constituted  ac- 
cord and  satisfaction,  and  he  is  barred  from 
recovering  the  balance.  It  is  a  well-settled 
rule  that  on  an  appeal  from  a  judgment  only 
the  reviewing  court  will  presume  that  the 
evidence  was  sufficient  to  support  the  con- 
clusions of  the  trial  court  The  only  thing 
left  for  this  court  to  decide  is:  Did  the  acts 
of  respondent  In  accepting  the  part  allowed 
by  the  commissioners  on  tbe  various  claims 
constitute  a  bar  to  his  suit  for  that  part 
rejected  by  the  commissioners? 

[2]  In  order  to  support  a  plea  of  accord 
and  satisfaction,  it  must  dearly  appear  from 
the  evidence  that  there  was  In  fact  and  In 
reality  a  meeting  of  the  minds  in  accord  and 
In  satisfaction.  Tbe  conclusion  of  accord  and 
satisfaction  should  not  be  supported  by 
mythical  or  theoretical  reasoning;  nor  should 
a  matter  so  important  rest  upon  any  finespun 
argument  Proof  of  accord  and  satisfaction 
should  not  depend  upon  the  construction  that 
might  be  placed  upon  a  statute;  nor  should 
it  be  maintained  as  a  pitfall  Into  which  the 
unwary  may  fall  by  some  act  wholly  unin- 
tended to  express  his  acquiescence  In  a  trans- 
action, wher^n  his  lack  of  experience  or  lack 
of  knowledge  of  technical  law  might  debar 
him  from  a  right  of  action — might  deprive 
him  of  his  *'day  in  court" 

[3]  The  general  trend  of  modem  decisions 
indicates  that  the  courts  are  determined  to 
establish  a  principle  that  he  who  avails  him- 
self of  a  plea  of  accord  and  satisfaction 
must  bear  the  burden  of  proof;  he  must  es- 
tablish clearly  that  there  was  a  meeting  of 
the  minds  of  the  parties,  accompanied  by  a 
sufficient  consideration. 

[4]  Appellant  dtes  the  case  of  Wapello 
County  V.  Slnnaman,  reported  In  1  O.  Greene 
(Iowa)  413,  Fulton  v.  Monona  County,  47 
Iowa,  e22,  and  Brick  v.  Plymouth  Connty,  63 
Iowa.  19  N.  W.  304.  These  cases  were 
referred  to  and  commented  upon  in  a  later 
case  decided  by  the  Supreme  Court  of  Iowa, 
entitled  WUson  t.  Palo  Alto  Oounty,  r^^orted 


In  65  Iowa,  19,  21  N.  W.  175.  In  this  latter 
case  the  court  very  properly  said  with  refer- 
&i<x  to  the  former  decisions:  "The  general 
prindple  on  which  these  cases  were  decided, 
and,  as  we  think,  upon  which  all  others  in- 
volving like  states  of  facts  must  be  decided. 
Is  this:  Unless  the  party  has  accepted  the 
amount  allowed  on  his  dalm,  under  such  cir- 
cumstances as  that  a  settlement  or  compro- 
mise of  matters  in  dispute  between  tbe  par- 
ties can  be  inferred  therefrom,  be  is  not  pre- 
duded  thereby  from  maintaining  bis  action 
for  the  portion  disallowed.  If  the  board  of 
supervisors,  in  passing  upon  a  claim  against 
the  county,  should  allow  a  certain  per  cent 
of  the  whole  amount  daimed  and  refuse  to 
allow  tbe  remainder  thereof,  they  would 
thereby  say  to  the  claimant  in  effect,  that 
his  dalm,  as  made  by  him,  was  regarded  as 
unjust  or  invalid,  but  that  they  were  willing 
to  pay  the  amount  allowed  in  settlement  or 
compromise  of  it;  and  if.  with  full  knowl- 
edge of  the  action  which  had  been  taken  on 
his  daim,  the  claimant  should,  without  ot>- 
Jectlon,  accept  the  amount  allowed,  this 
should  be  regarded  as  an  acceptance  by  him 
of  the  terms  of  compromise  offered,  and 
he  ought  to  be  precluded  from  maintaining 
an  action  for  the  portion  disallowed.  But 
if  the  daim  should  indude  some  items  about 
whldi  there  was  no  dispute  between  the  par- 
ties, and  others  that  were  denied,  and  the 
former  should  be  allowed  and  the  latter  re- 
jected, we  see  no  reuon  for  boldtng  that  bis 
acceptance  of  the  amount  which  was  not  at 
all  disputed  should  bar  his  right  of  action 
for  tbe  items  wbidi  were  denied  and  disal- 
lowed." 

We  think  that  this  expresses  tbe  true 
trend  of  modem  law  and  puts  a  correct  Inter- 
pretation upon  tbe  whole  prindple,  and  we 
would  go  even  further,  as  does  the  Colorado 
Court  of  Appeals  (Hio  Orande  Oounty  v.  Hob- 
kirk,  13  Colo.  App.  180,  56  Pac  993),  and  say 
that  proof  of  accord  and  acceptance  In  satis- 
faction must  be  clear. 

Ind^>endent  of  any  controlling  staitubory 
provisions  modi^dng  the  law  of  accord  and 
satisfaction,  so  far  as  dalms  against  coun- 
ties are  concerned,  there  Is  nothing  tn  this 
case  that  amounts  In  law  to  accord  and  sat- 
isfaction. We  recognize  that  it  Is  within 
the  power  of  the  Legislature  to  control  the 
manner  of  action  upon  claims  against  coun- 
ties. Many  of  the  decisions  that  have-been 
dted  to  this  court  are  based  upon  peculiar 
statutory  provisions  of  the  states  from  wMch 
the  declBlons  are  cited. 

[8]  The  section  of  our  general  county  gov- 
ernment act  applicable  to  this  case  is  as  fol- 
lows: "No  person  shall  sue  a  county  in  any 
case  for  any  demand,  unless  he  or  she  shall 
first  present  his  or  her  claim  or  demand  to 
the  board  of  county  commisslonerB  and  coun- 
ty  auditor  for  allowance  and  aionroval,  and 
if  they  fall  or  refuse  to  allow  tbe  same,  or 
some  part  thereof,  the  party  feeling  aggrier* 
ed  may  sue  tbe  county;  and  If  tha  j/tatj  m< 
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Ing  recover  In  the  acUoD  more  tlian  the  said 
board  allowed,  or  offered  to  allow,  said  board 
and  auditor  sball  allow  the  amooat  of  said 
Judgment  and  costs  as  a  just  claim  against 
the  county;  but  If  the  party  suing  shall  not 
recover  more  than  the  board  and  auditor 
shall  have  offered  to  allow  him  or  her,  then 
costs  shall  be  recovered  against  him  or  her 
by  the  county,  and  may  be  deducted  from 
such  demands."  Revised  Laws,  f  1523;  Gen. 
Co.  Gov.  Act,  8  24. 

No  other  state,  so  far  as  we  have  been 
able  to  And,  has  a  similar  provision,  and  this 
section  has  not  heretofore  been  construed  by 
this  court  In  the  case  of  Russell  v.  Elemer- 
alda  County,  32  Nev.  304,  107  Pac.  gOO,  which 
was  an  action  by  the  constable  of  Goldfleld 
township  for  the  balance  alleged  to  be  owing 
on  account  of  several  claims  presented 
against  that  county  for  fees  as  constable,  the 
question  was  raised  In  the  final  brief  of  the 
appellant,  under  the  section  dted,  snpra, 
that,  as  the  plaintiff  had  accepted  and  was 
paid  the  amount  allowed  npon  the  several 
claims,  he  was  not  entitled  to  sue  for  the 
amount  disallowed.  The  question  was  not 
raised  In  the  lower  court,  and  hence  was  not 
determined  In  this  court 

The  effect  of  section  24,  supra,  depends  up- 
on the  construction  to  be  placed  upon  the 
word  "demand"  used  In  that  section.  By 
sections  1536  and  1541  of  the  Revised  Laws 
it  Is  provided  that  claims  or  demands  against 
a  county  must  be  presented  In  the  form  of 
bills,  but  no  particular  form  Is  prescribed 
for  the  presentation  of  the  same.  Several 
claims  or  demands  may  be  included  In  one 
or  several  bills.  If  the  person  having  sev- 
eral claims  or  demands  puts  the  same  on  one 
bill,  each  separate  demand  must  necessarily 
be  acted  upon  by  the  board  of  county  com- 
mlssiorfers.  If  certain  specific  demands  are 
allowed  and  others  rejected,  we  do  not  thlnli 
It  was  the  Intent  of  the  section  of  the  stat- 
ute to  prohibit  the  claimant  from  accepting 
the  amount  allowed  for  the  undisputed  de- 
mands and  bringing  his  action  for  the  de- 
mands which  have  been  disallowed  In  whole 
or  in  part  The  fees  of  the  constable  are  fix- 
ed by  statute,  and  hence  the  fees  for  each 
service  rendered  by  him  In  his  official  ca- 
pacity constitute  a  separate  Item  of  demand 
against  the  county.  If  there  is  no  dispute 
as  to  the  service,  or  as  to  the  performance 
of  the  specific  official  act  for  which  a  fee 
item  Is  claimed,  there  can  be  no  question  as 
to  the  amount  he  is  entitled  for  such  service 
or  act  Where,  as  In  this  case,  the  constable 
presents  monthly  bills  made  up  of  various 
items  for  services  rendered,  for  which  the 
statute  prescribes  a  fixed  fee,  and  the  board 
of  commtssIoDers  allows  certain  of  these 
items  and  disallows  others,  the  acceptance  of 
the  amount  allowed  is  not  a  bar  to  an  action 
upon  the  demands  disallowed.  Where  there 
is  no  dispute  as  to  the  services  rendered,  the 
fee  for  the  service  Is  a  liquidated  claim 
against  the  county. 


In  the  case  ot  an  unliquidated  demand 
against  a  county,  the  allowance  of  a  part  by 
the  board  of  commissioners  makes  it  incum- 
bent upon  the  claimant  to  accept  the  part 
allowed  as  entire  satisfaction  for  the  claim, 
or  sue  for  the  entire  amount  of  the  demand. 

In  the  case  of  Clarke  v.  Lyon  County,  7 
Nev.  76,  the  county  employed  an  attorney  to 
represent  it  in  certain  litigations.  A  claim 
was  presented  for  the  reasonable  value  of 
services  rendered.  This  was  an  unliquidated 
demand,  and  was  disallowed  In  part  only. 
If  there  bad  been  an  acceptance  of  the  part 
allowed,  it  would  have  been  a  ratification 
and  a  bar  to  the  right  of  action  for  the  bal- 
ance. 

The  a[^llant  contends  that  respondent 
should  have  refused  to  accept  the  part  allow- 
ed by  the  board,  and  should  have  sued  for 
the  whole  sum.  We  do  not  believe  that  this 
is  sound  reasoning.  If  there  was  no  meeting 
of  the  minds  by  way  of  compromise,  then 
there  was  no  compromise  of  the  disputed 
claims;  hence  the  part  allowed  was  only  a 
part  of  what  might  be  legally  due.  The 
very  extreme  application  of  the  principle  of 
acceptance  of  a  part  of  a  claim  being  a  bar 
to  an  action  for  the  balance  Is  expressed  by 
the  Supreme  Court  of  Arizona  In  the  case 
of  Yavapai  County  v.  0*NdU.  reported  In  3 
Ariz.  363,  29  Pac.  432,  and  this  was  render- 
ed in  the  light  of  a  particular  statute.  We 
can  see  no  good  reason  why  one  who  may 
be  in  the  service  of  a  county  in  any  capacity, 
with  fixed  fees  for  services,  where  the  coun- 
ty board  allows  one  part  of  his  claim,  should 
be  precluded  from  drawing  down  the  part 
allowed  and  submitting  his  claim  for  the 
balance  by  way  of  a  suit  in  a  court  having 
power  to  try  and  determine  the  controversy 
along  legal  lines.  In  our  opinion,  the  claim- 
ant should  not  be  compelled  to  go  without 
the  benefit  of  the  part  allowed  until  the 
courts  might  adjudicate  bis  right  to  the  part 
disallowed,  unless  it  clearly  appears  that  he 
accepted  the  amount  offered  in  compromise 
or  satisfaction  for  the  whole,  and  when  that 
la  established  his  right  of  action  ceases. 

In  the  case  under  consideration  the  one 
question  for  the  court  to  determine  is:  Did 
the  acceptance  of  a  part  of  the  claim  consti- 
tute a  bar  to  an  action  for  the  remainder  of 
the  claim  disallowed  by  the  commissioners? 
If  there  had  been  a  compromise  voluntarily 
entered  Into  between  the  board  and  Wolf, 
if  there  bad  been  a  meeting  of  the  minds, 
wher^n  the  officer  had  agreed  to  accept  the 
part  received  in  satiafftction  for  the  whole, 
if  the  trial  court  conld  reasonably  infer  that 
the  officer  at  the  time  of  drawing  the  war- 
rant took  the  sum  tradered  in  settlement  or 
compromise,  if  there  had  been  a  reconsider- 
ation on  the  pari  of  the  claimant  and  a  vol- 
untary acceptance  of  the  part  of  his  claim 
in  discharge  of  the  whole,  then  the  plea  of 
accord  and  satisfaction  would  have  been 
well  founded,  and  under  that  state  of  af- 
fairs the  claimant  would  have  been  barred 
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from  maintaining  an  action  for  the  balance. 
But  it  was  iBcnmboit  upon  the  appellant, 
as  defendant  in  the  court  belov,  to  prove 
some  of  these  conditions  clearly.  The  tilal 
court  found  that  these  requisites  had  not 
been  proren,  and  this  bdng  an  appeal  from 
the  Judgmoit  only  this  court  Is  compelled 
to  presume  that  the  evidence  presented  to 
the  trial  court  was  such  as  supported  the 
flndings  of  that  trilnmal.  The  men  accept- 
ance of  tb»  part  of  an  itemized  claim  allow* 
ed,  where  such  items  are  liquidated,  will  not 
debar  the  elalmant  from  maintainins  an  ac- 
tion for  the  items  disallowed. 

[I]  It  is  scarcely  necessBry  for  us  to  eon- 
sLdw  the  right  of  the  respmdent  in  this  case 
to  accept  a  less  sum  than  that  fixed  by  law 
as  a  fee  for  each  particular  service  rendered, 
and  we  do  not  consider  this  point  particu- 
larly vital  in  thto  case.  Notwithstanding 
th&t,  however,  we  may  say  that,  as  constable 
of  Lake  townsh^,  the  ffees  of  the  respondent 
for  each  service  performed  were  fixed  by 
statute.  He  would  have  no  right  to  accept 
a  greater  sum  than  tbat  which  the  law  pre- 
scribed; nor  would  the  board  of  oount^  com- 
misstoners  have  the  rl^t  to  tender  a  less 
sum  than  tbat  which  the  law  {ffesciibed  for 
each  Item  of  service.  The  fornm  would  be 
m^al,  and  the  lattn  would  be  contrary  to 
public  policy;  and  any  agreement  that  might 
be  entered  into  between  the  board  of  county 
comndsslonerB  and  the  respondent  in  this 
case  for  Hie  payment  and  acceptance  of  a 
less  sum  for  any  particular  service  than  that 
fee  fixed  by  statute  would  be  void,  being 
contrary  to  public  policy.  Hechem's  Public 
Officers,  I  877. 

The  contention  of  aiv>^lant  has  been  ably 
briefed  and  presented  by  Messrs.  Robins  ft 
Salter,  special  connsti  tor  the  defendant 
county,  and  th^  poslttm  Is  somewhat  sus- 
tained by  a  line  of  dedsiotts  setting  forth,  as 
we  have  expressed  it,  tlie  extreme  limits  to 
which  a  plea  of  accord  and  satlsfiictlon  may 
go ;  but  It  is  our  opinion  that  in  this  case, 
as  in  all  others  involving  the  same  matters, 
the  broader  and  more  liberal  view  is  sup- 
ported by  a  stronger  reasoning  expressed  in 
the  more  modem  line  of  decisions. 

The  judgment  of  the  trial  court  is  affirmed. 


WHISID  V.  WHISB.   (No.  2,02S.) 

(Supreme  Co  art  of  Nevada.   May  3,  1913.) 

1.  Judgment  (|  337»)— Setting  Aside— Lib- 
eral OONSTBTJCnON  OF  STATUTE. 

Uomp.  Laws.  {  U108,  permittlDg  the  conrt, 
in  fnrtherance  of  justice,  upon  just  terms,  to 
relieve  a  part;  from  a  jndgment.  order,  or  other 

firoceedlng  taken  against  him  through  mistake, 
nadvertence,  sarprise.  or  excaaable  neglect, 
shonld  be  .very  libeially  oonstmed  in  farther- 
aace  of  its  purpose. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i  «W:  Dea  Dig.  |  S37.«] 


2.  DivoBCE  (1 151»)— NEW  Tmal— Newly  Dis- 
cov3:bed  Evidence. 

The  fact  that  plaintiff  moved  from  the  state 
after  rendition  of  a  jadgment  of  divorce  in  hia 
favor  could  not  be  considered  as  newly  dis- 
covered evidence  affecting  the  material  issues  in 
an  action  for  divorce  for  cmelty. 

lEd.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  fl  60»-513;  Dec.  Dig.  i  161.'] 

3.  Domicile  (§  4*)—Residence— Intention. 

Reaidence  is  a  matter  of  intention. 
[Ed.  Note.— For  other  cases,  see  Domicile, 
Cent  Dig.  U  6-2» ;  Dec  Dig.  {  4.*] 

4.  N»w  Tkxal  (5  108*)— NiwLT  Discovebed 

BVXDBNCE— lUPBACHUENT  OF  WITNESSES. 
Newly  discovered  evidence,  which  could 
only  be  used  by  way  of  impeachment,  is  not 
ground  for  granting  a  new  trial,  anieas  evidence 
of  the  witness  sought  to  be  impeached  was  so 
important,  and  the  impeaching  evidence  so  con- 
vincing, that  a  different  result  would  neces- 
sarily follow  the  admission  of  the  impeaching 
evidence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  II  22U,  227;  Dec.  Dig.  |  108.*) 

B.  NSW  Trial  (;  1(K1*>— Niwlt  Disoovkhed 

liJVI  DENCE— MaTEBIALITT. 

The  alleged  newly  discovered  evidence  must 
be  material  or  important  to  the  party  seeking  a 
new  trial. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  SI  215-217;  Dec  Dig.  9  108.«] 

0.  New  Tbial  <|  1(K{*>— Nbwlt  Discovered 
Evidence. 

Newly  discovered  evidence  on  a  matter  col- 
lateral to  the  issoea  is  seldom  ground  for  a 
new,  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  21S-217 ;  Dec  Dig.  S  lOB.'] 

7.  New  Tbial  (§  108*)— Newly  Discovebed 
Evidence— Wei  QHT. 

In  order  to  compel  the  granting  of  a  new 
trial,  newly  discovered  evidence  must  be  so 
strong  as  to  make  it  probable  that  a  different  re- 
sult would  be  obtained  in  another  trial;  it  not 
being  sufficient  merely  that  It  "mi^t"  change 
the  result 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  II  22t},  227 ;  Dec.  Dig.  1 10&«j 

Appeal  from  District  Court,  Washoe  Coun- 
ty; Thomas  F.  Moran,  Judge. 

Action  by  Utiichior  Whlse  against  Esther 
Whise.  From  an  order  granting  defendant 
permission  to  amend  her  notice  of  motion 
fbr  new  trial,  plalntlflt  ai^ieals.  Reversed. 

Hnskey  &  Springer,  of  Reno,  for  sibi- 
lant Mack,  Green,  Brown  &  Beer,  of  Reno, 
for  respondent 

McGARRAN,  J.  In  this  case  Melchlor 
Whlse  instituted  an  action  for  divorce 
against  Esther  Whlse  in  the  district  court 
of  the  Second  Judicial  district  The  case  was 
tried  by  the  court  on  the  8th  day  of  June, 
1911,  judgment  was  rendered  In  favor  of  the 
plaintiff,  appellant  herein,  and  on  June  20, 
1911,  a  decree  of  divorce  was  granted  to  the 
plaintiff  on  the  ground  of  extreme  cruelty. 

By  order  of  court,  as  appears  from  the 
statement  on  appeal,  the  time  In  which  for 
defendant  to  file  her  notice  of  intention  to 
move  for  a  new  trial  was  extended,  and  on 
August  5,  1911,  within  the  time  allowed  by 
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the  court,  the  defendant,  through  her  attor- 
neys, filed  her  first  and  original  notice  of 
intention  to  move  for  a  new  trial. 

The  notice,  as  filed  August  Stb,  Is  set  out 
in  full  in  the  statement  on  appeal,  and  is 
based  upon  three  separate  grounds,  to  wit: 
First,  insufficiency  of  the  evidence  to  justi- 
tj  the  decision  of  the  court;  •  •  •  sec- 
ond, that  said  decision  is  against  the  law; 
and,  third,  errors  of  law  occurring  at  the 
trial  and  excepted  to  by  the  defendant. 

The  matter  seems  to  have  rested  in  abey- 
ance until  the  13th  day  of  December,  1911, 
on  vhich  date,  and  after  the  expiration  of 
the  time  allowed  by  the  court  for  filing  the 
notice  of  intention,  the  defendant  filed  no- 
tice of  motion  for  an  order  permitting  her 
to  amend  the  former  notice  by  adding  a  new 
ground  thereto,  to  wit :  "Fourth,  newly  dis- 
covered evidence  material  for  the  defendant, 
wMch  she  oonld  not  with  reasonable  dili- 
goice  have  dlscorerod  and  produced  at  the 
trlaL" 

The  hearing  of  the  motion  for  permission 
to  amend  was  had  and  determined  on  the 
1st  day  of  April,  1912.  At  the  conclusion 
of  the  hearing  the  court  made  the  order 
granting  defendant  permission  to  amend  her 
original  notice  of  Intention  by  adding  the 
fourth  ground,  L  e.,  newly  discovered  evi- 
dence. The  plalntifT,  having  resisted  the 
motion  to  amend  in  the  court  below,  and 
having  entered  his  exertion,  comes  here  on 
appeal  from  the  order  granting  defoidant 
the  r^bt  to  amend. 

The  time  in  which  defendant,  r^pondeut 
herein,  should  have  filed  her  notice  of  In- 
tention to  move  for  a  new  trial  had  unques- 
tionably expired,  but  having  previously  filed 
her  original  notice  of  intention  within  the 
time  allowed  the  question  Is :  Was  it  abuse 
of  discretion,  in  view  of  the  Showing  nmde, 
to  permit  her  to  file,  as  an  amendment,  a 
fourth  ground,  namely,  newly  discovered 
evidence? 

[1]  SecUon  8163  of  the  Oode,  In  the  light 
of  which  tills  case  must  be  considered  (Cut- 
ting's Compiled  Laws),  sets  forth:  "The 
court  may,  In  furtherance  of  Justice,  •  *  * 
upon  Budb  terms  as  may  be  just,  and  upon 
payment  of  costs,  relieve  a  party  or  his  l^^al 
representatives  from  a  Judgment,  order,  or 
other  proceeding  taken  against  him  throi^h' 
his  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect"  This  is  In  the  nature  of 
a  remedial  statute ;  Its  object  was  to  relieve 
litigants  who  through  some  inadvertence, 
such  as  is  common  to  mankind,  might  be  de- 
prived of  a  hearing  upon  the  merits  through 
their  unintentional  failure  to  bring  them- 
selves within  a  rule.  Statutes  such  as  this 
were  Intended  to  relieve  the  harshness  of  rig- 
Id  form  by  applying  the  flexibility  of  discre- 
tion. The  various  text-writers  and  many  of 
the  recent  decisions  dwelling  on  the  subject 
of  remedial  statutes  have  expressed  them- 
s^vea  as  favoring  very  liberal  oonstmctton 
on  the  aivllcation     aach  statatea.  Lewl^ 


Sutherland,  Statutory  Construction,  i  717; 
Black's  Interpretation  of  Law,  p.  311. 

This  court,  in  the  case  of  Sherman  v. 
Southern  Pacific,  31  Nev.  290,  102  Pac.  25S, 
speaking  through  Mr.  Justice  Sweeney,  said : 
"It  seems  clear  to  us  that  the  Legislature  of 
Nevada,  In  passing  this  remedial  statute, 
bad  in  mind  the  necessity  of  having  a  pro- 
vision wherein,  In  jffoper  cases,  upon  a 
proper  showing  of  excusable  neglect,  sur- 
prise, mistake,  or  Inadvertence,  in  the  inter- 
ests of  Justice,  and  that  a  full  determination 
of  litigants*  rights  should  be  received,  trial 
courts  should,  in  ivoper  cases,  be  permitted 
to  grant  reUeC  by  giving  a  turither  ext^uiim 
of  time  to  connad  thus  aggrSered,  If  propwly 
applied  for." 

In  considering  dedslons  of*  the  various 
courts  on  subjects  bordering  upon  the  one 
under  consid^atlon,  we  find  none  that  have 
gone  BO  far  as  has  this  court  In  the  case 
of  Sherman  v.  Southern  Padflc,  supra.  The 
advanced  and  liberal  policy  of  the  court,  as 
expressed  In  that  case.  Is  supported  in  other 
well-considered  decisions,  and  gives  the  true 
expression  to  the  t&ct  that  the  first  place 
to  secure  judicial  reform  is  from  the  bench 
Itself.  In  fact,  we  believe  It  is  and  should 
be  the  trend  of  modem  law  that  in  matters 
of  procedure  and  pleading,  where  the  inter- 
ests of  Justice  demand,  the  court  should 
have  full  power  to  disregard  technicalities 
minutely  prescribed  by  statute,  and  should 
be  Invested  with  authority  tibroughout  all 
of  a  proceeding  to  Ignore  any  excusable 
neglect  or  inadvertence  or  defect,  where  sudi 
may  arise  or  exist  without  affecting  the  ma- 
terial rights  of  the  parties.  This  power,  bow- 
ever,  should  only  be  exercised  where  the 
showing  clearly  justifies,  and  It  Is  that 
question,  as  applicable  to  the  case  at  bar, 
tbat  we  vrill  now  consider. 

In  the  Sherman  Oase,  supra,  the  afildavlt 
of  the  attorney  for  the  moving  party  sets 
forth  such  things  as  would  most  properly 
entitle  the  court  to  grant  the  relief  prayed 
for.  There  were  the  uncontradicted  facts  of 
pressing  and  urgent  business  and  the  serious 
illness  of  the  wife  of  the  attorney  for  the 
moving  party.  Together  with  that'  there  was 
manifest  diligence  displayed  on  the  part  of 
the  attorney  by  proper  motion  In  the  dis- 
trict court  This,  together  with  the  showing 
made,  indicated  clearly  inadvertence  and  ex- 
cusable neglect;  but  In  the  case  under  con- 
sideration there  Is  no  showing  that  would 
indicate  either  surprise^  inadvertence,  or  ex- 
cusable neglect  and  what  is  more  the  rec- 
ord indicates  a  lack  of  diligence  In  pressing 
the  original  motion  to  a  hearing.  The  no- 
tice of  motion  to  amend  reads  as  follows: 

"Melchior  Whise  and  Messrs.  Huskey  & 
Springer,  His  Attorney:  You  will  please 
take  notice  that  on  Saturday,  the  jSd  day  of 
Decmber,  1911,  at  the  boar  of  10  o'eloA 
a.  m.  of  said  day,  or  as  soon  thereafter  as 
counsel  can  be  heard,  defendant  will  more 
thtt  court  for  an  ordor  permltUng  defondut 
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to  amend  ber  notice  of  motion  of  intention 
to  move  for  a  new  trial,  filed  and  eerred 
herein  on  the  5th  day  of  August,  1911,  by 
inserting  in  said  notice  the  following  fourth 
and  additional  ground  upon  which  said  mo- 
tion will  be  made,  to  wit :  'Newly  dlscoTored 
evidence  material  for  the  defendant,  which 
she  could  not  with  reasonable  diligence  have 
dlBCovered  and  produced  at  the  trial.* 

"Said  motion  will  be  made  upon  the 
ground  that,  since  the  said  notice  of  Inten- 
tion to  more  for  a  new  trial  was  filed  and 
served  herein,  the  plaintiff,  Melchlor  Whise, 
has  left  the  state  of  Nevada  and  returned 
to  the  city  of  Chicago,  state  of  Illinois,  and 
has  there  resumed  tils  residence  and  the 
practice  of  his  profession,  and  that  the 
said  dty  of  Chicago  Is  now  the  permanent 
residence  of  the  said  plaintiff,  and  ttiat  at 
the  trial  of  the  above-entitied  action  said 
plaintiff  testified  that  he  had  taken  up  his 
permanent  residence  at  the  dty  of  Bono  and 
intended  to  remain  in  said  dty  of  Reno, 
state  of  Nevada,  in  the  permanent  practice 
of  his  profession  here,  and  that  the  fact 
that  sliortiy  after  the  Judgment  In  this  case 
was  r^dered  the  said  plaintiff  returned  to 
the  dty  of  Chicago,  which  liad  l>een  his 
home  within  atx  months  and  two  days  prior 
to  the  commencement  of  his  action,  shows 
that  he  did  not  take  up  his  residence  In  the 
<its  of  Beno,  state  of  Nevada,  in  good  faith, 
for  the  purpose  of  becoming  a  permanent 
resident,  and  that  his  testimony  In  that  be- 
half was  false,  and  that  the  fftct  of  the 
plaintiff's  return  and  resumption  of  bis  resi- 
dence and  the  permanent  practice  of  his  pro- 
fession in  the  dty  of  Clilcago,  state  of  Illi- 
nois, could  not  be  known  to  defendant  at  the 
time  of  the  filing  and  service  of  intention  to 
move  for  a  new  trial,  and  that  the  failure  to 
Indnde  among  the  grounds  of  sudi  motion 
the  newly  discovered  evidence  herein  retet- 
red  to  constitutes  excusable  neglect  on  the 
part  of  the  defendant   •   •   •  " 

The  affidavit  of  Gteorge  S.  Brown,  one  of 
the  attorneys  for  the  moving  party,  filed  In 
sopport  of  the  motion,  sets  forth  the  snb- 
stance  of  t^lntifTs  testimony  at  the  trial, 
relative  to  his  residence  and  his  Intention  of 
residence,  and  farther  seta  forth,  In  sub- 
stance, that  the  testimony  of  Wblse  given  at 
the  trial,  relative  to  his  intention  of  making 
Beno  his  permanent  reddence,  was  false, 
and  that  his  having  moved  from  the  state 
and  takw  np  the  practice  of  his  profession 
In  the  dty  of  CSilcago  la  Indicative  of  its 
falseness, 

[2,  3]  In  her  motion  to  amend  it  will  be 
observed  that  the  respondent  used  the  fol- 
lowing words:  "The  fact  that  shortly  after 
the  Judgment  in  this  case  was  rendered  the 
plaintiff  returned  to  ttae  dty  of  Chicago, 
which  had  been  his  home  within  six  mcmths 
and  two  days  prior  to  the  commencement 
of  this  action,  shows  that  the  plaintiff  did 
not  take  np  his  residence  in  the  dty  of 
Heno,  Btate  of  Nevada,  in  good  faith,  tea  the 


purpose  of  becoming  a  permanent  resident, 
and  that  his  testimony  in  that  behalf  was 
false."  The  fact,  if  it  be  a  fact,  that  Wblse 
moved  from  the  state  of  Nevada  after  the 
rendition  of  a  judgment  and  the  filing  of  the 
decree  could  not,  we  think,  be  considered  as 
newly  discovered  evidence  that  would  af- 
fect the  material  Issues  of  the  case.  Resi- 
d^ce  Is  a  matter  of  Intention,  and  has  l>een 
generally  so  held.  Both  parties  to  this  ac- 
tion bad  snbmltted  themselves  to  the  Juris- 
diction of  the  trial  court.  In  which  court 
there  had  been  a  trial  and  determination  of 
all  of  the  Issues,  and  at  the  conclusion  of  the 
controversy  dther  party  had  the  right  to  go 
wherever  he  or  she  saw  fit  Moreover,  the 
act  or  acts  of  appellant  In  moving  to  an- 
other state  after  the  termination  of  the  liti- 
gation could,  at  best,  be  only  considered  as 
impeachment  of  his  testimony  given  at  the 
trial  of  the  case,  and  then  an  impeachment 
by  inference  only.  In  fact,  as  shown  from 
the  motion  itself,  the  defendant  seeks  only 
to  use  sucb  evidence  for  the  purpose  of  im- 
peaching the  testimony  of  the  plaintiff, 
Wliise,  at  the  trial. , 

[4]  By  a  stroi^  line  of  authorities  it  has 
been  held  that,  where  newly  discovered  evi- 
dence could  serve  only  the  purpose  of  Im- 
peachment, it  will  not  constitute  grounds 
that  will  warrant  the  court  in  granting  a 
new  trial.  If,  from  the  nature  of  the  evi- 
dence that  the  moving  party  seeks  to  rely 
upon  as  disdosed  by  tbdr  motion  and  affi- 
davits, it  la  apparent  no  purpose  can  be  serv- 
ed other  than  the  impeachment  of  the  tes- 
timony of  an  adversary,  or  a  witness  of  the 
adverse  party,  a  new  trial  should  not  be 
granted,  unless  the  testimony  of  the  witness 
sought  to  be  impeached  was  so  Important  to 
the  Issue,  and  the  evidence  Impeaching  the 
witness  so  strong  and  convlndng,  that  a  dif- 
ferent result  must  necessarily  follow.  It  fol- 
lows that  an  amendment,  by  inserting  the 
new  ground  of  newly  discovered  evidence, 
offered  after  the  time  had  expired,  should 
not  be  permitted,  where  the  evidence  that 
might  be  offered  by  reason  of  the  amend- 
ment could  not  warrant  the  court  in  grant- 
ing a  new  triaL 

[5-7]  Newly  discovered  evidence,  to  have 
any  weight  in  the  consideration  of  a  trial 
court,  must  be  material  or  important  to  the 
moving  party.  Bvidence  on  a  nutter  col* 
lateral  to  the  Issue  is  sddom  grounds  for  a 
new  trial,  and  it  is  not  snffldent  that  the 
new  evidence,  had  it  been  offered  in  the  tri- 
al, might  have  changed  the  Judgment  It 
must  be  suffldently  strong  to  make  it  prob- 
able that  a  different  result  would  be  obtained 
In  another  trial.  The  new  evidence  must  be 
of  a  decisive  and  condudve  character,  or  at 
least  such  as  to  render  a  different  result 
reasonably  certain. 

The  evidence  sought  to  be  relied  upon  In 
this  instance,  the  nature  of  which  was  set 
forth  in  the  motion  and  the  affidavits,  was 
dearly  for  the  pnipoee  of  impeachment  only. 
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It  was  not  sacb  aa  should  or  would  render 
a  different  result  probable  on  a  retrial  of  tlie 
case.  Hence  there  wonld  be  no  material 
rights  lost  to  the  moving  party  by  denying 
the  motion  to  amend,  In  that  the  evidence 
to  be  Introduced  by  reason  of  the  amend- 
ment conld  avail  the  moving  party  nothing, 
and  the  proposed  amendment  would  serve 
no  purpose.  On  the  other  hand,  the  granting 
of  the  motion  might  work  great  annoyance 
to  the  adverse  party,  and  would  be  sure  to 
renult  in  delay  and  involved  litigation. 

Had  the  motion  to  amend  been  made  with- 
in reasonable  time  and  been  supported  by  a 
showing  clearly  Indicating  inadvertence,  sur- 
prise, or  excusable  neglect,  and  had  there 
been  a  manifestation  of  due  diligence  of  the 
moving  parties,  and  had  the  nature  of  the 
evidence  sought  to  be  relied  upon  been  such 
as  would  warrant  the  court  in  entertaining 
It  In  fuitherance  of  th^r  motion  for  a  new 
trial,  the  court  might,  in  the  light  of  the  de- 
cision of  this  court  in  the  Sherman  Gaee, 
supra,  have  permitted  the  amendment  But 
In  this  case,  as  indicated  by  the  motion  and 
by  the  several  affidavits  in  support  thereof, 
all  of  these  essential  elements  were  lacking, 
and  we  think  that  it  was  an  abuse  of  discre- 
tion on  the  part  of  the  trial  court  to  permit 
the  amendment  after  the  time  had  expired, 
In  view  of  the  showing  made. 

The  order  appealed  from  is  reversed. 

TALBOT,  O.  J.,  and  N0BCB08S,  J.,  con- 
cur. 


WEJBB  V.  STATE,  t 
(Supreme  Court  of  Arizona.   Alay  1,  1913.) 

1.  Criuinal  Law  (i  117^  —  Appeal  —  as- 

BIQmiBNTa  OF  EbBOK— WAIVBB. 

Assignments  of  error  which  appellant  does 
not  argue  in  his  brief  will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Giiminal 
i^w.  Cent.  Dig.  H  3011-3013;  Dec.  Dig.  S 
1178.«] 

2.  LabcBNT  (SI  40,   47">— INDICTMKNT—VAW- 
ANCB— OWNEBSHIF  OF  PB0F£BIT. 

Dnder  an  indictment  charging  larceny  from 
a  corporation,  It  was  snCBclent  to  prove  that  the 
owner  was  a  corporation  de  facto  doing  busi- 
ness as  such;  and  hence  its  articles  of  incor- 
poration, altiiougb  not  in  full  compliance  with 
the  law,  were  admiuible  as  tending  to  show  Its 
de  facto  existence. 

TEd.  Note.— IV>i<  other  cases,  see  lAtceny, 
gnt^Pig.  §S  102-126,  130,  100;  Dee.  Dig.  }| 

3.  Labcbnt  (s  47*)  — BniaiTOs— OwnBSBiP 

OF  Pbopebtt. 

On  a  trial  for  larceny  from  a  corporation, 
its  articles  of  incorporation  and  evidence  that 
S.  was  Its  president  and  secretary  were  suffi- 
cient evidence  of  its  existence  as  a  corporation 
to  Justify  the  admission  of  evidence  of  its  own- 
ership of  the  stolen  property. 

[Ed.  Note.— For  oUier  cases,  see  Larceny, 
Cent  Dig.  I  ISO;  Dec.  Dig.  |  47.«] 

4.  Larceny  (J  47*)  — Evidknox— Ownsbship 

OF  Pbopebty. 

On  a  trial  for  larceny  of  cattle,  a  bill  of 
sale  oi  ttte  cattle  was  adnussible  to  show  owner- 


ship in  the  party  alleged  in  the  indictment  al- 
tiiougb recorded  in  the  office  of  the  live  stock 
sanitary  board  after  the  date  the  offense  was 
committed,  notwithstanding  Laws  1906,  c.  SI,  < 
aa,  providing  that  every  person,  6rm,  etc,  own- 
ing range  horses,  cattle,  etc,  may  adopt  a  brand 
and  earmark;  that  the  right  to  use  for  brand- 
ing and  marking  range  animals  a  brand  adopted 
as  therein  provided  and  recorded  as  tiierein  re- 
quired shall  be  deemed  the  property  of  the  per- 
son so  designing,  adopting,  and  recording  the 
same,  and  may  be  sold  and  transferred;  and 
that  no  sale,  transfer,  or  incumbrance  of  the 
right  to  use  such  brand  shall  be  valid,  unless 
evidenced  by  a  written  bill  of  sale  recorded  in 
the  office  of  the  secretary  of  the  live  stodi 
sanitary  board— the  puipose  of  that  section  be- 
ing to  compel  those  transferring  brands  and 
marks  to  adopt  a  met3)od  of  noti^ng  others  of 
the  true  ownership  thereof,  and  the  statute  hav- 
ing no  reference  to  the  sale  of  animals. 

[Ed.   Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  f  13»;  Dec.  Dig.  8  47.*] 
5.  LaBCBETT  (I  47*)  — DriDBNCS— OWZnCBSHIP 

OF  Pbopebtt. 

Under  Laws  1900,  c.  51,  providing  that 
brand  tax  receipts  shall  be  prima  facie  evidence 
that  the  oiiner  of  the  brand  has  complied  vlth. 
provisions  of  that  section  for  the  year  ending 
July  Ist  following,  section  67,  making  it  unlaw- 
ful to  use  any  brand  upon  which  the  tax  has 
not  been  paid,  and  providine  that  live  stock 
freshly  branded  with  any  audi  brand  shall  be 
subject  to  seizure  and  confiscation,  and  section 
68,  providing  that  the  brand  of  the  owner  who 
has  complied  with  the  provisions  of  tliat  act 
borne  by  a  range  animal,  shall  be  taken  as  prima 
facie  evidence  that  the  animal  bearing  it  is  the 
property  of  the  owner  of  snch  toand,  a  brand 
tax  receipt  issued  Hay  6th  was  admissible  on  a 
trial  for  a  larceny  committed  prior  to  that 
date  as  prima  facie  evidence  that  the  holder  of 
the  receipt  was  the  owner  of  the  brand  set 
forth  therein,  and  had  complied  with  provisions 
of  that  act  at  all  times  prior  to  the  Ist  of  July 
following,  and  with  a  bill  of  sale  of  such  brand 
to  such  party  was  prima  facie  evidence  that  the 
animal  bearing  the  brand  was  the  property  of 
such  owner. 

[Ed.  Note.— For  other  cases,  see  Larceny. 
Ont  Dig.  1 130;  Dec  Dig.  S  47.*] 

0.  WrrHEssEs  (f  388*)  — IvFEACHicBirr— Lat- 
ino Foundation. 

On  a  criminal  trial  the  testimony  of  a 

witness,  given  on  a  preliminary  examination, 

could  not  be  contradicted  and  impeached  wltb.- 

out  laying  a  foondation  therefor. 
[Ed.  Note.— For  other  cases,  see  WitnesBeK 

Cent  Dig.  H  1267,  1274,  mS;   Dec  DigTi 

308.*] 

Appeal  from  Superior  Ckmit,  Yavapai  Gonn- 
ty;  Frank  O.  Smith,  Judge. 
W.  D.  Webb  was  convicted  of  larceny,  and 

he  appeals.  Affirmed. 

Reese  M.  Ling,  of  Phcenlx,  for  appellant 
G.  P.  Bullard,  Atty.  Gen..  Leslie  O.  Hardy, 
Asst.  Atty.  Gen.,  P.  "W.  O'SuUivan,  Co.  Atty., 
Job.  H.  Morgan,  Asst.  Co.  Atly.,  J.  Ralph 
Tascher,  and  E.  S.  Clark,  all  of  Prescott  for 
the  State. 

SHUTE,  J.  The  appellant,  W.  D.  Webb, 
was  Indicted  by  the  grand  Jury  of  Yavapai 
county  on  the  3d  day  of  May,  1911.  for  the 
crime  of  grand  larceny,  committed  on  Decem- 
ber 12,  1910,  by  stealing  a  neat  animal,  the 
property  of  the  J.  W.  SulUvan  Cattle,  Land 


•For  otbar  osmb  mo  same  toirio  and  swUon  NUHBBR  la  Dec.  Dig.  *  Am.  Dig.  K«r-No.  Serim  *  RepT  Indexss 

t  RehearlBS  dealnl  June  6,  1913. 
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&  Watn  Oompany,  a  corjnratton.  Ue  war 
tried  and  found  gidlty.  DefBodant  appeals 
from  tbe  jndgmoit  of  conTlctlon  and  tbe  a> 
der  oremiUng  Ms  motion  for  a  new  triaL 

t1]  Ha  aaalgns  as  eiror,  first,  tbe  admls- 
aton  of  the  articles  of  inoorpontion  of  the 
J.  W.  SttlllTan  Cattle^  Land  ft  Wator  Oran- 
pany;  second,  the  admission  oC  a  bill  of 
sale  from  J.  W.  SulliTan  to  the  7.  W.  Snlll- 
van  Cattle,  Land  &  Water  CSompany ;  fourth, 
the  admission  of  a  brand  tax  receipt  for  tbe 
year  ending  June  SO;  1912,  over  the  objection 
of  tSie  d^Mjdant;  fifth,  the  ralliv  of  the 
court  In  refusing  to  permit  witnesses  to 
testify  fbr  tbe  purpose  of  contradlctliv  and 
Impeachli^  the  deposltton  of  tme  William 
Dougherty ;  and  3,  6,  7,  8,  and  0  are  assign- 
ments of  error  which  appellant  concedes  are 
determined  by  the  disposition  of  the  other 
assignments,  and  are  not  argued  In  tbe  brief 
and  will  not  be  considered.  Bail  t.  Hart* 
man,  9  Ariz.  SZi,  83  Paa  358;  Mayhew  t. 
BrisUn,  13  Ariz.  109,  108  Pac.  253 ;  Southern 
Pac.  Co.  V.  Hichey.  13  Aria.  67,  108  Pac.  226. 

[2]  The  first  assignment  of  error  Is  the  ad- 
mission of  the  artldes  of  incorporation  of 
the  J.  W.  Snlllran  Cattle,  Land  ft  Water 
Company,  a  corporation,  over  the  objection 
of  appellant;  be  claiming  that,  inasmuch 
as  tbe  articles  of  Incorporation  did  not  con- 
tain tbe  names  of  the  Incorporators,  etc.,  and 
the  record  revealing  that  the  articles  of  In- 
corporation complained  of  were  couched  in 
the  ordinary  language,  that  "we,  the  under- 
signed," etc.,  at  the  bottom  of  which  were 
signed  tbe  names  of  those  purporting  to  he 
the  IiK'oritova.oi-s  of  the  coiniHiuy.  Sur.a  ar- 
ticles were  liiaduiissible. 

It  was  proved  by  tbe  evidence  that  the 
company  known  by  tbe  name  given  in  tbe 
indictment  was  a  corporation  de  facto  and 
doing  business  as  such.  It  is  now  generally 
conceded  by  the  great  weight  of  authority 
tbat  It  is  sufficient  to  establish  that  a  cor- 
poration de  facto  exists  to  maintain  an  al- 
legation of  ownership  In  a  corporation  In 
larceny  cases ;  and  to  establish  that  fact  the 
Introduction  of  Its  proposed  articles  of  in- 
corporation, whether  In  full  compliance  with 
the  law  of  incorporation  or  not,  would  be 
a  step  in  proving  Its  de  facto  existence; 
hence  tbe  trial  court  did  not  err  in  admitting 
tbe  articles  complained  of.  People  t.  Hughes, 
29  Cal.  258;  Jones  on  Evidence,  par.  55; 
People  V.  Frank,  28  Cal.  507;  People  v. 
Barrlc,  49  CaL  344;  Spring  Vallor  W.  W. 
V.  San  Francisco,  22  CaL  441.  And  the  gen- 
eral rule  Is  very  well  expressed  In  3  Cncyc 
of  Evidence,  page  694,  as  follows:  "Should 
tbe  prosecution  for  an  offense  committed  on 
tbe  property  of  corporations  prove  that  the 
corporation  was  a  de  t&cto  corporation,  do- 
li^  business  as  such  undw  tAe  corporate 
name  set  out  in  the  Indictment,  It  Is  suffi- 
cient ;  it  Is  not  necessary  it  should  be  provMi 
to  be  a  coivoratUm  de  jure." 

[S]  The  second  assignment  ot  error  Is  (he 


admission  of  the  bill  of  sale  from  J.  W. 
Sullivan  to  the  Sullivan  Cattle,  Land  ft  Wa- 
ter Company,  over  tbe  obJecUoii  <^  appel- 
lant, when  the  J.  W.  Sullivan  Cattle,  Land 
ft  Water  Company  had  not  been  shown  to 
be  a  coiporatlon  under  the  laws  of  this 
state;  secondly,  for  the  reastm  that  the  pur- 
ported bUl  of  sale  was  undoubtedly  filed, 
and  was  recorded,  in  tbe  office  of  the  live 
stod^  sanitary  board  of  Arizona  on  the  6th ' 
day  of  May,  1911,  which  was  after  the  date 
ot  tbe  alleged  commission  of  the  offense,  and 
could  not  be  any  evidence  of  the  ownerahip 
prior  to  the  date  of  its  filing  in  the  office 
of  the  live  stock  Eunltary  board. 

The  first  objection  disposed  of  by  ttie 
flict  that  a  certain  copy  of  the  articles  of 
incorporation  of  the  J.  W.  Sullivan  Cattle, 
Land  ft  Water  Company  is  In  evidence;  and 
the  record  further  shows  that  J.  W.  SulUvan 
was  president  and  secretary  of  the  corpora- 
tion. We  think  that  is  sufficient  People 
V.  Hughes,  29  Cal.  258. 

[4]  The  second  objection  calls  for  a  con- 
sideration of  Act  61  of  tbe  Laws  of  Arizona 
1905,  i  63,  which  la  as  follows :  "And  every 
person,  firm,  association,  or  corporation  own- 
ing range  horses,  mules,  asses,  or  neat  cat- 
tle, sheep  or  goats  in  this  territory,  may 
design  and  adopt  a  brand  and  earmark  wltb 
which  to  brand  and  mark  their  animals.  No 
two  or  more  brands  of  the  same  design  or 
figure,  and  no  two  or  more  earmarks  of  tbe 
same  kind,  shall  be  adopted  or  recorded. 
The  right  to  use  for  branding  and  marking 
range  animals  a  brand  or  earmark  designed 
and  adopted  as  herein  provided,  and  which 
shall  have  l>een  recorded  as  hereinafter  in 
this  act  prescribed,  shall  be  deemed  to  be 
the  property  of  tbe  person  so  designing  and 
adopting  and  recording  the  same,  and  such 
right  may  be  sold  and  transferred.  No  sale, 
transfer,  or  Incumbrance  of  the  right  to  u^ 
such  brand  or  mark  shall  be  valid,  bow- 
ever,  except  it  be  evidenced  by  a  written  bill 
of  sale,  duly  signed  and  acknowledged,  as 
deeds  for  the  conveyance  of  real  estate  are 
required  to  be  acknowledged,  and  recorded 
In  the  office  of  the  secretary  ot  the  live  stock 
sanitary  board." 

This  section  Is  one  adopted  for  the  protec- 
tion of  those  owners  of  range  horses,  mules, 
asses  or  neat  cattle,  she^  or  goats,  who  may 
design  and  adopt  a  brand  or  earmark  with 
which  to  mark  or  brand  their  animals,  and 
when  adopted  and  recorded  as  provided  by 
law  shall  be  deemed  the  iiroperty  of  him  who 
so  designs  and  records  such  Iwand  or  mark, 
which  right  may  be  sold  and  transferred. 
Tile  statute  provides  that  no  such  sale,  trans- 
fer, or  Incumhranoe  "of  the  right  to  use" 
sndi  brand  or  mark  sbaU  be  valid,  tDilees  it 
be  evidenced  by  written  bill  of  sale  properly 
signed,  acknowledged,  and  reoorded  in  the 
(Aee  of  the  secretary  of  the  live  stock  sani- 
tary board.  There  is  nothing  in  this  section 
that  hy  direct  ap^lcation  would  prevent  one 
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from  selling  animals  which  probably  had 
upon  them  brands  that  were  not  recorded 
and  conld  not  have  been  recorded ;  for  It 
must  be  conceded  there  are  to-day,  and  al- 
ways will  be,  thousands  of  such  animals  upon 
the  range,  to  say  nothing  of  other  possessions 
under  the  same  conditions,  that  should  be 
entitled  to  protection.  This  whole  statute  is 
one  for  the  benefit  and  protection  of  the  live 
stock  Industry,  and  Axes  the  place  for  the 
recording  of  brands  and  marks  in  the  live 
stock  sanitary  board,  and  the  above  section 
is  only  for  the  purpose  of  compelling  those 
transferring  brands  and  marks,  when  so 
transferred,  to  adopt  a  method  of  notifying 
others  of  the  true  ownership  of  such  brand 
and  mark.  Other  similar  statutes  have  been 
construed  by  this  court  In  Brill  v.  Christy,  7 
Ariz.  217,  63  Faa  757,  and  Epperson  v.  Cro- 
zler,  10  Ariz.  80,  80  Pac.  482.  In  the  latter 
case  it  was  held«  where  a  bill  of  sale  comply- 
ing with  the  provisions  of  section  27,  Act  6, 
Session  Laws  of  1897,  is  made  snffldent  evi- 
dence of  the  sale,  and  where  the  penalty  ot 
being  prima  fade  a  thief  Is  attached  to  the 
one  holding  the  animals  under  bill  of  sale 
not  complying  with  the  act,  such  bill  of  sale 
Is  admissible  as  evidence  of  a  sale.  Not  only 
from  a  reading  of  this  statute,  but  from  the 
construction  placed  npon  similar  statutes  by 
this  same  court,  it  seems  to  ns  clear  that  the 
statute  under  consideration  had  no  reference 
to  the  sale  of  animals,  and  was  admissible 
as  evidence  of  ownership. 

[EJ  The  fourth  assignment  of  error  chal* 
lenges  the  authority  of  the  trial  court  to  re- 
ceive in  evidence,  over  the  objection  of  the 
defendant,  a  brand  tax  receipt  issued  May 
6,  1911.  The  appellant  very  strenuously  con- 
tends that  becanse  the  ofCense  was  charged 
and  proved  to  have  been  committed  in  De- 
cember, 1910,  that  the  brand  tax  receipt 
should  not  have  -been  received  in  evidence ; 
for,  having  been  issued  at  a  time  subsequent 
to  the  proving  of  the  commission  of  the  of- 
fense, that  about  all  that  would  be  proved 
was  that  at  the  time  of  the  commission  of 
the  offense  the  owner  thereof  had  transferred 
all  right  and  title  to  the  use  of  the  brand  by 
virtue  of  section  22  of  Act  26,  Session  Laws 
of  IWS.  This  point  Is  not  well  taken,  as  the 
act  above  cited  was  superseded  by  chapter 
CI  of  the  Laws  of  1905;  the  subdivision  di- 
rectly afTectlog  this  matter  being  section  67, 
which  provides  that  a  noncompliance  with 
the  tax  provided  therein  only  works  a  con- 
fiscation ot  freshly  branded  animals  under 
the  law.  The  appellant,  in  support  of  hia 
contention,  cites  several  cases  drawn  from 
the  Texas  statute,  which  provides  "that  no 
brands,  exc^  such  as  are  recorded  by  the 
officers  named  in  this  diapter,  shall  be  rec- 
ognized in  law  as  any  evidence  of  the  owner- 
gblp  of  the  cattle,  horses  or  mules  upon  which 
same  may  be  used."  Article  4930,  Rev.  Glvll 
Statutes  1895.  We  have  no  such  statute.  On 
the  contrary,  our  law  provides:  "Said  receipt 
shall  be  pOmB.  ftide  eriftence  that  tbs  owner 


of  said  brand  or  earmark  has  complied  with 
the  provisions  of  this  section  of  this  act  to 
the  year  ending  the  first  day  of  July  next 
after  the  date  of  said  receipt,  and  as  well 
for  all  years  preceding  the  date  of  said  re- 
ceipt" Laws  1906,  c.  61,  I  66.  It  would 
thus  seem  that  the  Issuance  of  the  receipt 
would  be»  by  provision  of  law,  prima  fade 
evidence  of  a  compliance  with  tiie  brand 
law,  not  only  up  to  the  Ist  day  of  Jnly,  but 
as  well  for  all  years  preceding  the  date  of 
the  receipt  Therefore  the  issuance  of  the 
receipt,  dated  May  6,  1911,  was  jarima  facie 
evidence  that  the  J.  W.  Sullivan  Cattle,  Land 

6  Water  Company  was  the  owner  of  the 
brand  set  forth  in  the  receipt,  and  had  com- 
plied with  the  provision  of  the  act  up  to  the 
1st  day  of  July,  1911,  and  was  prima  fade 
evidence  of  a  full  compliance  of  the  law  for 
all  time  prior  to  May  6,  1911.  Section  68 
of  Act  51,  Laws  of  1905,  proTidee:  "The  brand 
or  earmark  of  the  owner  thereof  who  has 
compiled  with  the  provisions  of  this  act 
borne  by  a  range  animal,  shall  In  all  courts 
in  this  territory  be  taken  as  prima  fade 
evidence  that  the  animal  bearing  the  same  is 
the  property  of  the  owner  of  such  brand  or 
mark."  Therefore  the  bill  of  sale  Introduc- 
ed, showing  that  J.  W.  SuUlvau  had  trans- 
ferred sndi  brand  to  the  J.  W.  Sullivan 
Cattle,  Land  ft  Water  Company,  taken  to- 
gether with  the  receipt  which  shows  a  full 
compliance  with  all  the  law  apidlcable  to  the 
subject  for  the  year  ending  June  30,  1912, 
became  prima  fade  evidence  that  the  animal 
t>earing  the  brand  was  the  pnverty  ot  the 
J.  W.  SnUlTan  Cattle,  Land  A  Water  Com- 
pany. The  trial  court  therefore  did  not  err 
In  admitting  the  said  receipt  in  evldoica 

[I]  The  fifth  assignment  ot  error  is  the 
refusal  of  the  trial  court  to  permit  Uie  appel- 
lant to  impoich  the  testimony  of  a  witness 
given  at  a  preliminary  examination*  without 
having  first  laid  the  foundation  therefor, 
oniere  is  some  conflict  in  the  dedsitnu  upon 
this  qnestlon,  but  the  great  wel^t  of  au- 
thority iB  in  tavor  of  the  ruling  of  the  trial 
court    Wigmore  on  Evidence,  par.  1032; 

7  Bncyclopedla  of  Evidence,  100;  Peo- 
ple Compton,  132  Cal.  484.  64  Pac.  849; 
People  T.  Witty,  188  CaL  576.  72  Pac;  IH; 
People  V.  Pembroke,  6  Cal.  .^p.  688,  02  Paa 
668;  People  v.  Oamett  9  CaL  App.  194,  96 
Pac.  247 ;  Baker  v.  Sands  (Tex.  Civ.  App.)  140 
S.  W.  621.  In  the  latter  case  the  authorities 
are  quite  fully  collected  and  ably  dlscoBsed. 

^s  disposes  ot  the  entire  asdgmnents  of 
error  complained  ot  by  flie  appellant,  and 
there  appearing  no  error  the  Judgment  of  the 
superior  court  Is  affirmed. 

FRANKLIN,  a  J.,  and  CUNNINGHAM, 
concur. 

N.  B.Wndge  ROSS  being  disqualified,  and 
announcing  his  disqualification  In  open  court, 
the  r^alning  Judges,  under  section  8  oC 
artide  8  ot  the  Gonstltutiont  called  in  Bioaa, 
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G.  W,  SHUTE,  Jadge  of  the  Superior  Court 
of  the  State  of  Arizona,  in  and  for  the  coun- 
ty of  Gila,  to  Bit  witli  them  In  the  hearing  of 
thlB  caoee. 

THOMAS  T.  BABTLBSON.t 
(Sapreme  Court  of  Arlsona.  Maj  6,  1913.) 

Appeal  and-  Bbbob  (S  671*)— QuiasnoNS  Rx- 
viBW ABLE— Appeal  fbou  Jtjdouent  Alone. 
On  appeal  from  the  jadgment  alone,  odI; 

errors  appearing  upon  liie  judgment  roU  wiU 

be  conaidered. 
[Ed.  Note.— For  other  caeeB,  see  Appeal  and 

Error,  Cent  Dig.  M  2867-2872;  I>ec.  Dig.  S 

671.'] 

Appeal  from  DlMxict  Court,  Pinal  Coun- 
ty ;  before  Justice  Edward  Kent 

Action  by  Susan  H.  Bartleson  against  Em- 
eline  T.  Thomas.  From  a  judgment  for  plains 
tur,  defendant  appeala  Affirmed. 

Alexander  ft  Gfariaty;  of  Phoenix,  tor  a.vpA- 
lant.  Elbbey,  Bennett  ft  B^mett^  of  Pbcenix, 
for  appellee. 

BAXTEB,  J.  This  action  was  instituted 
by  S.  M.  Bartleson  against  appellant  for 
partition  of  personal  property.  It  was  tried 
before  the  court  wiQi  a  Jury.  The  verdict 
of  the  jury  found  the  Issues  In  favor  of  ap- 
peUee,  upon  whldi  Judgment  was  entered 
decreeing  a  partition  of  the  property  In  kind 
—one-half  thereof  to  be  aa^gned  and  allot- 
ted to  the  defendant,  and  one-half  to  the 
plaintiff.  From  this  Judgment  the  defendant 
appealed. 

The  appellant  assigns  several  errors,  as 
follows :  (1)  The  admission  of  evidence  over 
objection.  (2)  That  the  verdict  and  Judg- 
ment are  not  supported  by  the  evidence.  (3) 
That  the  Judgment  1b  contrary  to  the  Uw. 
(4)  The  court  orred  In  denying  defendant's 
motion  to  direct  a  verdict  for  defendant  (6) 
The  court  erred  in  denying  the  defendant's 
moUon  to  set  aside  the  vndlct  and  grant  a 
new  trial 

The  assignments  are  full  and  complete, 
conforming  In  that  r^rd  to  the  rules  of  the 
court  Our  statement  of  them  is  an  abbrevi- 
ation, but  Indicates  what  they  are.  All  of 
these  asBlgnments  are  such  as  require  of 
this  court  an  examination  of  the  evident 
In  order  to  determine  whether  error  was 
committed  in  the  trial  court  or  not  The 
first  second,  fourtti,  and  fifth  errors  com- 
plained of  grow  out  of  the  evidence  or  lack 
of  evidence,  and  the  appellant's  daboratlon 
of  the  third  assignment  ^ws  that  an  exam- 
ination of  the  evidence  Is  necessary. 

The  appellant  does  not  appeal  from  the 
order  of  the  court  overruling  her  motion  for 
a  new  trlaL  The  appeal  Is  from  the  judg- 
ment alone.  Following  the  rule  laid  down 
In  Arizona  Eastern  B.  Ga  v.  Globe  Hard- 
ware. Co.  et  al.,  120  Pac.  1104,  and  Miami 
Copper  Co.  v.  Strohl,  130  Pac  605,  only  er- 


rors ai^earlng  In  the  Judgment  roll  are  be- 
fore us. 

No  error  appearing  In  the  Judgment  roll, 
the  judgment  of  the  trial  court  Is  affirmed. 

CUNNINGHAM  and  BOSS,  JJ.,  concur. 

FKANKLIN,  C.  J.,  being  dlsquaUfled,  and 
announcing  his  disqualification  lo  open  court, 
the  remaining  Judges,  under  section  3  of 
article  6  of  the  Constitution,  called  In  Hon. 
FBANK  BAXTER,  Judge  of  the  Superior 
Court  of  the  state  of  Arizona,  in  and  for  the 
county  of  Yuma,  to  sit  with  them  In  the 
hearing  of  this  cause. 


BALL  V.  GBUM  et  aL 

(Supreme  Court  of  Arizona.  Oct  9,  1BI2.  On 
Rehearing,  May  8,  1913.) 

Appeal  from  Superior  Court  Graham 
County ;  A.  G.  McAllster,  Judge. 

Action  by  G.  W.  Ball  a^dnst  a  B.  Cram 
and  othos.  From  a  judgment  tot  defendant 
on  a  counterclaim,  plalntUf  appeals.  Af- 
firmed on  rehearing. 

John  McGowan,  of  Safford,  for  appellant. 
George  H.  Crosby,  Jr.,  of  Safford,  for  ap- 
pdlees. 

CUNNINGHAM,  J.  The  action  is  founded 
on  a  promissory  note,  and  the  complaint  is 
In  the  usual  form.  The  defense  confesses 
the  making  and  dellvor  of  the  note^  and 
seeks  to  avoid  UablUty  by  iileading  in  set-off 
a  counterdaim  arising  from  a  breach  of  war^ 
ranty  of  title  to  certain  goods,  chattels,  and 
one-^ghth  Interest  in  an  irrigation  ditch  and 
one^ghth  Interest  In  a  water  right  The 
comdderatlon  for  the  pur<dui8e  (tf  said  prop-' 
erty  was  91,00(^  (tf  which  the  note  In  suit 
formed  a  part  In  said  transaction  of  sale 
and  purchase  the  plaintiff  was  the  seller  and 
warrantor,  and  S.  P.  Oram,  one  of  the  de- 
^dants,  was  the  purchaser.  A  counter^ 
claim  arising  out  of  the  same  transaction  as 
the  note^  although  for  unliquidated  and  un- 
certain damages.  Is  a  proper  subject  of  set- 
off by  the  express  provisions  of  paragraph 
1364,  C^vll  Code  of  Arizona  1901,  and  may 
be  pleaded  as  such  In  an  action  enforcing 
payment  of  such  note.  Whether  the  Jt^nt 
makers  of  a  promissory  note  can  relieve 
themselves  from  liability  on  the  note  by 
pleading  In  set-off  an  individual  defense  of 
one  of  their  numbo',  a  defense  not  applicable 
equally  to  all  makers.  Is  a  question  we  do  not . 
consider  necessary  to  decide  in  order  to  dis- 
pose  of  this  appeal. 

The  conveyance  from  the  plaintiff  to  de- 
fendant S.  P.  Cram  was  In  writing  and  ac- 
knowledged, and  contains  this  express  cove- 
nant of  warranty:  "*  •  •  I  do  •  *  • 
agree  and  covenant  to  and  with  the  second 
party  *  *  *  to  warrant  and  defend  the 
sale  of  said  property    *   •   •  against  all 
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and  erery  person  whomsoerar  lawfully 
claiming  or  to  fli<iJnt  tbe  8am&"  The  defend* 
ants  s^ded  this  covenant  In  Its  1^1  effect 
In  these  words :  "And  did  by  said  biU  of 
rale  warrant  that  the  said  plaintiff  had  a 
good  title  in  fee  ^niple  to  the  said  interest 
in  said  ditch  and  water  right"  Defendants 
assign  a  breach  of  the  covenant  of  warranty, 
as  follows:  "That  the  plaintiff  was  not  then 
and  there  the  owner  of  but  one-twelffh  in- 
terest in  said  dltdi  and  water  rights,  and 
that  J.  N.  Ethrldge  then  uid  there  was  the 
lawfol  owner  in  fee  simple  of  the  on»-tblrd 
of  the  (me-dghth  interest  wUch  the  plaintiff 
*  *  *  purported  to  convey  to  defendant 
S.  P.  Cmm."  We  will  treat  this  pleading, 
for  the  purpose  of  this  appeal,  as  sufficient 
to  present  the  issuable  tocts  setting  up  an 
hostile  and  Irredstlble,  lawful  and  para- 
mount title  In  another  at  the  date  of  the 
conve^anoe  to  said  defendant 

Uptm  the  trial  of  these  Issues,  defendants 
were  pennitted  to  prove  a  parol  contract 
between  plaintiff  and  3.  N.  Ethridge,  where- 
by plaintiff  agreed  to  convey  to  Ethridge  a 
one-third  ot  his  one-dghth  Interest  in  the 
ditch  and  In  the  water  right  when  pUilntiff 
should  procure  title  to  bis  homestead  entry, 
in  consideration  that  Ethridge  pay  a  third 
part  of  the  expenses  of  a  pending  litigation 
involving  said  j^iwrty,  and  furnish  a  third 
of  the  irork  in  the  construction  of  the  ditch. 
The  same  contract  In  ^ect  was  at  the  same 
time  made  between  defendant  C.  B.  Crum 
and  Ethridge,  except  as  concerning  the  time 
and  condition  when  the  conv^ance  should 
be  made.  In  pursuance  of  such  contract  with 
plaintiff  and  C  B.  Gram,  Bthrl^  did  the 
work  and  paid  the  expenses.  No  written 
conveyance  was  made  of  the  interest  and  on 
demand  therefor  plaintiff  refused  to  deliver 
a  deed  untU  his  homestead  title  was  perfect 
ed.  No  evidence  was  offered  so  far  as  the 
record  discloses  that  such  homestead  title 
has  ever  been  perfected.  The  parties  to  this 
action  have  stipulated  that  defendant  S.  P. 
Crum,  at  t^e  time  of  his  porehaBe  and  con- 
veyance, had  no  notice  ot  the  transaction 
with  or  the  dalm  of  Ethridge  to  an  interest 
In  the  property.  The  stipulation  goes  fur- 
ther, and  to  the  effect  that  no  other  evidence 
in  support  of  the  defendants'  counterclaim 
was  offered  then  the  testimony  ot  witness 
J.  N.  Ethridgfe  The  above  is  the  substance 
of  that  testimony. 

The  court  considered  this  evidence  appli- 
cable to  the  issues,  and  considered  the  evi- 
dence establidied  in  J.  N.  Ethridge  a  l^al 
and  paramount  title  to  the  property  dalmed 
by  him,  thus  establishing  a  breadi  of  war- 
ranty and  an  eviction  of  defendant  and  ren- 
dered Judgment  for  the  defendants  for  their 
costs.  From  which  Judgment  and  from  an 
order  denying  plaintiff's  motion  fbr  a  new 
trial  plaintiff  presents  this  a^ieal,  and  as- 
signs, among  other  errors,  that  the  Judgment 
falls  to  conform  to  the  i^eadlngs  and  tike  na- 
tuie  ot  the  case  proved. 


This  evidence  produced  in  support  of  the 
allegation  of  legal  paramount  title  of  J.  N. 
Ethridge  to  the  lost  Interest  could  have  no 
effect  to  establish  other  than  an  equitable 
right  ot  action  against  plaintiff  Ball  in  favor 
of  Ethridge  to  eiforce  a  spedflc  performance 
of  the  parol  contract  to  convey  when  Ball 
should  acquire  his  perfect  homestead  titlek 
The  stlpulatlfm  goes  further,  and  extingubdi- 
es  that  right  in  that  form  of  actl<ni,  because 
S.  P.  Cmm  had  no  notice  of  such  equitable 
claim  at  the  time  of  his  purchase,  and  with- 
out actual  or  constructive  notice  of  such 
daim  his  title  would  not  be  affected  tbweby, 
and  by  a  conveyance  of  all  his  Interest  in 
the  property,  the  plaintiff  has  made  it  impos- 
sible to  pertotta  his  parol  contract ;  and  for 
redress  of  his  wrongs  in  this  particular  Eth- 
ridge must  resort  to  some  other  remedy.  A 
Ti&it  of  acthm  in  Ethrli^  against  plaintiff 
is  no  defense  for  defendants  to  a  suit  on  the 
note.  The  obligation  of  warranty  is  not 
that  he  is  the  true  owner  or  that  he  Is 
sdsed  In  fee  with  the  right  to  convey,  but 
that  he  will  defend  and  protect  the  cove- 
nantee against  the  rl^tful  claims  of  all  per- 
sona thereafter  asserted.  The  covenant  of 
general  warranty  is  brokoi  by  eviction  under 
a  lawful  and  paramount  title  (11  Cyc.  1121). 
and  the  covenantee^  when  he  has  snbndtted 
to  the  claim  without  actual  eviction  by  a 
Jud^ent  of  court,  must  plead  and  prove 
that  another  person  is  la  some  manner  as- 
serting an  Irre^tlble  paramount  title.  The 
evidence  appearing  In  the  record  falls  to  sup- 
port such  auction.  The  claim  of  Ethridge 
Is  no  title  when  asserted  against  the  title  of 
S.  P.  Crum,  a  purchaser  wltiiout  notice  and 
the  defendants,  having  the  burd«i  of  sustain- 
ing their  defense,  have  produced  no  evidence 
of  a  breach  ot  warranty  entitling  than  to  a 
set-off. 

The  JudgmHit  complained  ot  is  not  sup- 
ported by  the  evidence,  and  It  is  reversed, 
and  the  cause  Is  remanded  to  the  siqioior 
court,  with  Instructions  to  vacate  the  judg- 
ment and  render  Judgment  for  the  irialntiff 
as  prayed. 

FEANKIilN,  0.  J.,  and  BOSS,  J.,  concur. 

On  Rehearing. 

PER  CDRIAM.  At  the  former  hearing  of 
tills  case  we  went  Into  the  whole  case  as  up- 
on an  appeal  from  the  Judgment  and  order 
overruling  the  motion  for  a  new  trlaL  Upmi 
this  rehearing  our  attmUon  fer  the  first 
time  has  been  called  to  the  fact  that  the 
appeal  Is  from  the  Judgm«rt  alone. 

The  pleadings  disclose  that  It  Is  a  suit  up- 
on a  promissory  note.  The  defendants'  an- 
swer set  up  a  counterclaim  in  the  nature  of 
ft  recoupment  ot  damages.  Defendants  had 
judgm^it  in  the  trial  court.  No  error  Is  as- 
signed as  against  the  Judgment  roll,  nor 
have  we  discovered  any  error  tbeidn. 

Judgment  Is  affirmed. 
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In  re  ANDERSON'S  ESTATBLt 
HOUCK  T.  ANDERSON. 
(Supreme  Court  of  Arisooa.    April  28,  1913.) 

1.  WiLus  <i  100*)  — Joint  and  Hutitai, 

Wills. 

An  inatrament  executed  bj  husband  and 
wife  owninc  community  property  and  having 
00  issue,  wnereby  each  gave  to  the  other  all 
bla  or  her  interest  in  the  property,  effective  on 
his  or  ber  death  with  remainder  over  after  the 
death  of  tiie  survivor  to  the  heirs,  at  law  of 
both,  is  a  joint  and  mutual  wllL 

TEd.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  I  288;  Dec  Die  1  IOOl*] 

2.  Wills  (S  191*)  —  Bbtooation  —  Mabbiaoe 
or  Testatob. 

Under  Civ.  Code  1901,  par.  4216,  providing 
that,  if  after  makiog  a  will  the  testator  mar- 
ries and  the  wife  survives,  the  will  shall  be  re- 
voked unless  provisions  have  been  made  for  her 
by  marriage  contract,  or  unless  she  is  provided 
for. in  the  will,  or  is  mentioned  therein,  so  as 
to  show  an  intention  not  to  revoke,  a  will  is 
revoked  by  the  marriage  of  testator  subsequent 
to  the  execution  of  the  will  provided  the  wife 
survives,  in  the  absence  of  provisions  for  her 
in  a  marriage  contract  or  in  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  IS  469-478;   Dec.  Dig.  S  191.*] 

Appeal  from  Superior  Coart,  Graham  Coun- 
ty; G.  W.  Shute,  Judge. 

Proceedings  by  Violet  Houck  for  the  pro- 
bate of  the  will  of  Peter  Anderson,  deceased, 
In  which  Ruth  Anderson  appeared  and  op- 
posed the  probate.  From  a  judgment  of  the 
District  Court  rejecting  the  will  rendered  on 
appeal  from  a  Judgment  of  the  Probate 
Court  allowing  the  will,  proponent  appeals. 
Affirmed. 

W.  K.  Dial,  of  Safford,  for  appellant. 
Stratton  &  Lynch,  of  Safford,  and  Kibbey, 
Boinett  &  Bennett,  of  Phoenix,  for  appellee. 


BOSS,  J.  [1]  Peter  Anderson  and  Isabell 
Anderson,  husband  and  wife,  on  the  26th 
day  of  August,  1902,  being  the  owners  of 
certain  community  property  and  having  no 
issue,  made  and  executed  an-  instrument, 
bearing  some  of  the  characteristics  of  a  deed, 
but  clearly  Indicating  by  Its  recitals  a  tes- 
tamentary purpose.  Inasmuch  as  it  was  to 
have  no  effect  until  after  the  death  of  the 
testators.  Counsel  for  both  parties  unite  in 
affirming  its  testamentary  character  and  we 
think  correctly  sa  It  la  reciprocal  In  Its 
terms  In  that  each  purports  to  glTe  all  bis 
Int^est  In  the  commrai  property  to  the  other, 
effective  apon  his  dmth,  with  remainder 
over  after  the  survivor's  death  to  the  near- 
est beirs  at  law  of  both  the  testators.  It 
Is  a  Joint  and  mutual  will.  Jsabell  And^son 
died  In  1903  and  Peter  Anderson  died  in 
1911.  The  Instrument  was  not  probated  as 
the  wHI  of  Isabell  Anderson,  bat  after  tbe 
death  of  Peter  Anderson,  the  appellant,  as 
one  of  the  legatees  of  the  wUl,  aAed  that  it 


be  admitted  to  probate  as  the  last  will  and 
testament  of  Peter  Anderson.  It  was  allow- 
ed by  tile  probate  court,  but  on  appeal  to 
the  district  court  it  was  rejected. 

It  is  the  contention  of  the  appellant  that 
this  joint  and  mutual  will  bad  the  effect  of 
constituting  the  survivor  a  trustee  of  all 
the  common  property  for  the  use  and  benefit 
of  the  devisees  named  therein;  that  It  was  a 
testamentary  contract  based  upon  sufficient 
consideration,  the  consideration  being  that 
the  property  upon  the  death  of  the  surviv- 
or should  not  succeed  to  his  heirs  as  provid- 
ed by  law,  but  should  pass  in  equal  shares 
to  the  heirs  o£  both  the  testators.  Whether 
the  Instrument  had  the  ^ect  contended  for 
by  appellant  we  deem  It  unnecessary  to  de- 
cide for  the  reasons  hereinafter  stated. 

[2]  Peter  Anderson,  in  September,  1008, 
married  the  appellee,  Ruth  W.  Anderson, 
and  it  is  her  contention  that  the  will,  even 
if  valid,  was  revoked  by  such  marriage. 

Paragraph  4216,  B.  S.  1901,  provides  that 
no  will  "shall  be  revoked  exc^t  by  a  sub- 
sequent will,  codicil  or  declaration  in  writ- 
ing, executed  with  like  formalities,  or  by  the 
testator  destroyiog,  canceling  or  obliterat- 
ing the  same  or  causing  it  to  be  done  in 
bis  presence ;  provided,  that  If  after  making 
a  will  the  testator  marries,  and  the  wife 
survive  the  testator,  tbe  will  shall  be  revoked 
unless  provisions  have  been  made  for  her  by 
marriage  contract,  or  unless  she  is  provided 
for  in  the  will,  or  in  such  way  mentioned 
therein  as  to  show  an  intention  not  to  revoke 
such  provisions  and  no  other  evidence  to 
rebut  the  presumption  of  revocation  must 
be  received." 

In  this  case  the  marriage  subsequent  to 
executing  the  will  is  admitted.  There  is  no 
evidence  that  provision  was  made  for  appel- 
lee in  a  marriage  contract.  She  is  not  pro- 
vided for  In  the  will,  nor  mentioned  therein. 
The  language  of  the  statute  is  plain  and  un- 
ambiguous and  not  susceptible  of  an  Inter- 
pretation diflferent  than  It  clearly  Imports. 
A  marriage,  the  wife  surviving  ipso  facto, 
revokes  the  prior  will  unless  the  wife  Is 
motioned  or  provided  for  as  stated.  The 
South  Dakota  statute  Is  the  same  as  ours 
and  in  Re  Estate  of  Niels  Larsen,  18  S.  D. 
335,  100  N.  W.  738,  5  Ann.  Cas.  794,  the  facts 
were  that  Larsen  had  made  a  will  during 
coverture.  His  wife  dying  he  married  again. 
That  court  said:  "White  conceding  that 
Niels  Larsen  married  Christina,  liis  surviv- 
ing wife,  after  making  the  will  in  which  her 
name  Is  not  mentioned,  either  as  a  devisee 
or  for  tbe  purpose  of  showing  the  Intention 
not  to  make  her  such,  and  the  nonexistence 
of  any  provision  made  for  her  by  means  of 
marriage  contract  or  otherwise,  counsel  for 
a^iellant  contends  that  tbe  will  Is  revoked 
only  as  to  that  portion  of  the  property  of  tbe 
decedoit  that  she  would  take  bad  be  died 
Intestate,  and  that  none  bat  tbe  surviving 
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wife  can  question  the  validity  of  the  iastru- 
ment.  Independently  of  a  statutory  pro- 
vision similar  to  the  one  under  consideration, 
but  In  states  like  ours,  where  the  husband 
and  wife  inherit  from  each  other,  the  revo- 
cation of  a  will  made  by  the  husband  prior 
to  bis  marriage  is  conclusively  presumed 
from  such  facts  and  circumstances  as  this 
record  disclosee.  Tyler  v.  Tyler,  19  111-  151. 
The  mind  of  the  testator  always  relates  to 
the  time  of  bis  death,  and,  In  the  absence  of 
something  In  or  out  of  the  will  pertaining  to 
the  marriage  relation  existing  at  the  time 
of  the  husband's  demise,  it  Is  not  reasonable 
to  presume  that  he  would  deliberately  dis- 
pose of  bis  entire  estate  without  malting 
some  provision  for  his  wife.  Surely  it  can- 
not be  said  that  a  future  marriage  was  con- 
templated by  the  decedent  at  the  time  his 
will  was  made,  or  that  he  afterward  intend- 
ed that  the  surviving  son  of  his  former  wife 
sbould  take  all  hla  property,  notwithstanding 
the  new  relation  to  a  person  having  a  natu- 
ral claim  to  hla  affection  and  a  legal  right 
to  share  his  property.  It  Is  fair  to  assume 
that  these  considerations,  and  others  of  a 
like  character,  sn^ested  the  enactment  of 
our  statute.  In  plain  and  concise  terms,  by 
which  such  a  will  as  the  one  under  consider- 
ation Is  revoked  absolutely,  and  the  intro- 
duction of  all  evidence  to  the  contrary  is 
expressly  prohibited.  In  order  to  sustain 
the  contention  of  counsel  for  appellant  to 
the  efTect  that  the  will  Is  revoked.  In  bo  far 
only  as  it  affects  the  interest  of  the  widow, 
and  should  be  admitted  to  probate  upon  her 
petition,  it  would  be  necessary  to  disregard 
statutes  In  pari  materia,  and  resort  to  un- 
warrantable interpolation,  where  the  legis- 
lative meaning  Is  plain  and  unmistakable. 
Unless  the  existence  of  a  condition  except- 
ing It  from  the  rule  of  revocation  is  shown 
by  such  evidence  as  the  statute  contemplates, 
the  will  cannot  be  admitted  to  probate,  and 
it  was  so  held  in  California  under  a  statute 
of  which  ours  is  an  exact  copy.  Corker  v. 
Corker,  87  Cal.  643,  25  Pac.  922.  By  the 
marriage  of  Niele  Larsen  the  will  was  un- 
qualifiedly revoked,  and  the  judgment  ap- 
pealed from  Is  affirmed." 

Other  courts  under  statutes  like  or  sim- 
ilar to  ours  have  held  that  marriage  revokes 
a  will,  "unless  the  existence  of  a  condition 
excepting  It  from  the  rule  of  revocation  is 
shown  by  evidence  as  the  statute  contem- 
plates." Sanders  v.  Slmclch,  65  Cal.  50,  2 
Pac.  741;  McAnnulty  v.  McAnnulty,  120  III. 
28,  11  N.  B.  397,  60  Am.  Hep.  652;  Francis 
V.  Marsh,  54  W.  Ya.  645,  46  S.  E.  673,  1  Ann. 
Cas.  665. 

The  order  of  the  lower  court  refusing  the 
purported  will  to  probate  was  correct  and 
Is  afDrmed. 

FRANKLIN,  a  and  CUNNINGHAM, 
J.,  concur. 


STATE  ex  rd.  MITCHfiLL  et  aL  v.  MED- 

LER,  District  Judge,  et  al. 
(Supreme  Court  ci  New  Mexico.  April  14, 

(Syttabut  Ity  the  Court.) 

1.  OmOIBS    (I  74*)— BKUOVAL— N^TDKK  0I- 

FsocKBDiira. 

An  action  tm  the  removal  of  an  officer 
from  office,  under  the  provisions  of  chapter  36, 
Lews  of  1909,  is  a  civil,  and  not  a  criminal^ 

proceediag. 

[Ed.  Nole.— For  other  cases,  see  Officers, 
Cent  Dig.  IS  101-103.  106,  106;  Dec.  Dig.  | 
74.*] 

2.  Tbxal  <}  13*)— PBEraauD  Oauses— Oetx- 

CSBS— RrafOVAI.  PxOCEBDINa&— "lUHBDIATE- 

LT  Set  Down  job  Teial." 

The  words  "immediately  set  down  for 
trial,"  as  used  hi  section  12,  c.  86,  Acts  19(^ 
are  not  .peremptory,  bat  secure  merely  to  the 
pablic  and  the  defendant  a  preference  of  right 
of  trial  over  other  cases,  and  impress  upon  the 
proceeding  as  much  expedition  as  within  the 
lower  of  the  court  (dtlng  4  Words  ft  PhraseSt 


[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  I  32;  Dec.  Dig.  i  13.*] 

3.  Pbohibition  (8  3*)— Gbouitds. 

A  writ  of  prohibition  U  not  available  as  a 
writ  of  error,  but  is  only  available  wliere  there 
is  a  lack  of  Jurisdiction. 

[Ed,  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  U  4-19 ;  Dec  Dig.  |  3.*]  . 

Proceeding  for  a  writ  of  prohlbiUon  by 
the  State,  on  the  relation  of  James  P.  Mitch- 
ell and  others,  against  Edward  L.  Medler, 
Judge  of  the  IHstrlct  Court  of  Lincoln  coun- 
ty, and  such  court  Alternative  writ  of  pro- 
hibition discharged. 

Holt  &  Sutherland,  M.  B.  Thompson,  and 
N.  C.  Frenger,  all  of  Las  Cruces,  for  rela- 
tors. Wade  &  Wade  and  Llewellyn  &  Llewel- 
lyn, all  of  Las  Cruces,  H.  B.  Hamilton,  of 
Orrlzoza,  J.  H.  Paxton,  of  Las  Cruces,  and 
F.  W.  Clancy,  of  Santa  F^  for  respondentSL 

PARKEIR,  J.  This  is  a  proceeding  for  a 
writ  of  prohibition  against  the  district  court 
of  Lincoln  county  and  the  Judge  thereof, 
seeking  to  restrain  them  from  entertaining 
jurisdiction  of  a  cause  there  pending.  It 
appears  that  the  relators  are  the  duly  elect- 
ed, qualified,  and  acting  trustee  of  the  town 
of  Las  Cruces,  N.  M.  On  February  22, 1913, 
In  the  district  court  of  Dona  Ana  county,  the 
grand  jury  of  said  court  returned  Into  open 
court  a  presentment  or  accusation  charging 
the  said  relators  with  certain  delinquencies 
as  such  trustees  therein  specified.  Upon  the 
coming  in  of  the  presentm^t,  Judge  Medler 
issued  an  order  for  the  service  of  a  copy  of 
the  same  upon  the  relators,  together  with  a 
notice  to  be  and  appear  before  said  court  OD 
the  3d  day  of  March.  1913,  which  was  done. 
Upon  the  return  day,  a  demurrer  was  In- 
terposed by  the  relators  to  the  presentment, 
upon  various  grounds,  which  was  overruled, 
and  afterwards  a  motion  was  filed  to  make 
the  presentment  more  definite  and  certain, 
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which  was  llkewlae  oremiled,  and  afterwarda 
an  additional  demarrer  was  filed  and  orer- 
mled  by  the  court  It  Is  alleged  In  the  peti- 
tion for  the  writ  that  the  court  required  the 
relators  to  plead  "guUty"  or  '*not  guilty"  to 
the  presentment,  but  this  fact  Is  denied  by 
the  respondents.  The  plea  of  "not  guilty," 
however,  was  entered.  Thereupon  counsel 
for  the  state  In  said  cause  moTed  the  court 
for  a  change  of  venue  of  the  cause  to  some 
other  county,  for  the  reason  that  a  fair  and 
Impartial,  trial  could  not  be  obtained  In  the 
county  of  Dona  Ana.  This  motion  was  sus- 
tained by  the  court,  and  a  change  of  venue 
granted  to  Lincoln  county,  and  the  causes 
set  down  for  trial  in  that  county  for  March 
19,  1913.  Thereupon  relators  filed  a  demajid 
for  an  Immediate  trial,  and  objected  to  any 
continuance  of  the  cause  to  any  future  date 
or  time,  and  objected  to  the  change  of  venue 
and  the  setting  of  the  cause  for  trial  In  Lin- 
coln county  on  March  19th,  and  objected  to 
the  dischai^  of  the  Jury  theretofore  In  at- 
tendance upon  the  regular  term  of  the  court 
In  Dona  Ana  county  after  the  return  of  the 
accusation  in  court,  and  urged  that  the  court 
In  so  discharging  the  Jury,  and  so  continuing 
the  cause,  had  wholly  lost  Jurisdiction  over 
the  defendants  and  the  subject-matter  of  the 
action.  This  motion  and  objection!  were 
overruled  by  the  court 

The  proceeding  was  Instituted  in  pursu- 
ance of  the  provisions  of  chapter  36  of  the 
Laws  of  1909.  This  act  provides  six  differ- 
ent causes  for  removal  of  officers  of  various 
kinds,  among  whom  are  the  relators.  The 
act  provides  tor  a  presentment  by  the  grand 
Jury  to  the  district  court  of  the  county  in 
and  for  which  the  officer  accused  Is  elected. 
The  pertinent  provisions  are  as  follows: 

"Sec.  6.  The  accusation  must  state  the  of- 
fense charged  In  ordinary  and  concise  lan- 
guage, without  repetition,  and  in  such  man- 
ner aa  to  enable  a  person  of  comnum  under- 
standing to  know  what  is  Intended." 

"Sec.  S.  The  defendant  may  answer  the  ac- 
cusation either  by  objecting  to  the  sufficien- 
cy thereof,  or  any  portion  thereof^  or  by  de- 
nying the  truth  of  the  same." 

"Sec.  13.  The  trial  must  be  by  Jury  and 
conducted  In  all  r«pects  in  the  same  manner 
as  a  trial  on  an  information  or  indictment 
for  a  misdemeanor." 

"Sec.  14.  The  form  of  verdict  of  the  Jury 
In  such  cases  shall  be  'guilty'  or  "not  guilty.* " 

"Sec,  16.  Upon  a  conviction  the  court  must 
pronounce  Judgment  that  the  defendant  be 
removed  from  office ;  and  the  Judgment 
must  be  altered  upon  the  minutes  assigning 
therein  the  causes  of  removal." 

"Sec.  17.  From  a  Judgment  of  removal,  ap- 
peal may  be  taken  to  the  Supreme  C!onrt  in 
the  same  manner  as  from  a  Judgment  in  a 
civil  action,  but  until  such  Judgment  is  re- 
versed, the  defendant  Is  suspended  from 
his  office,  and  pending  the  appeal,  the  office 
must  be  filled  as  In  case  of  vacancy." 

"Sec.  10.  All  matten  ot  procedure  not  otb- 
ISIF.-^ 


erwlse  herein  provided  for  shall  be  governed 
by  the  Gode  of  Criminal  Procednra" 

"Sec.  16.  The  district  attorney  and  the  de- 
fendanta  are  respectively  entitled  to  such 
process  as  may  be  necessary  to  enforce  the 
attendance  of  witnesses  as  upon  a  trial  of 
an  information  or  Indictment"  ' 

"Sec.  7.  The  defoidant  must  ai^ear  at  the 
time  appointed  In  the  notice  and  answer  the 
accusation  unless  for  sufficient  cause  the 
court  baa  assigned  another  date  for  that 
purpose.  If  he  does  not  appear,  the  court 
may  proceed  to  hear  and  determine  the  accu- 
sation in  his  absCTce." 

"Sec.  12.  As  soon  as  the  case  is  at  Issue, 
it  must  be  immediately  set  down  for  trial 
and  shall  have  precedence  over  all  other  cas- 
es on  the  do(^et" 

The  argument  of  relators  la  baaed  upon  the 
following  propositions: 

(1)  The  proceeding  la  a  criminal  proceed- 
ing, and  therefore,  when  the  court  changed 
the  venue  of  the  cause  from  Dona  Ana  coun- 
ty to  Lincoln  county,  upon  the  application  of 
the  state  and  over  the  protest  of  relators,  It 
lost  Jurisdiction  of  the  parties  and  subject- 
matter,  and  the  district  court  of  lincoln 
county  acquired  no  Jurisdiction  thereof. 

(2)  The  relators  were  entttied  to  an  Imme- 
diate setting  of  the  case  for  trial,  and  when 
the  court  discharged  the  Jury  then  in  at- 
tendance upon  the  court  and  changed  the 
venue  of  the  cause  to  lincoln  county,  the 
court  thereby  lost  Jurisdiction  to  farther  en* 
tertaln  the  proceeding. 

(3)  The  presentment  or  accusation  does  not 
state  facts  sufficient  to  constitute  a  cause 
of  action,  and  therefore  the  court  did  not  ao 
quire  Jurisdiction  of  the  subject-matter. 

[1  ]  1.  The  act  In  question  is  a  curious,  but 
by  no  m^ns  an  unusual,  conglomeration  of 
provisions  extracted  from  the  principles  of 
the  civil  and  criminal  law.  Various  statra 
have  acte  quite  similar  in  provisions,  includ- 
ing California,  Utah,  Idaho,  the  Dakotas,  and 
others.  The  determination  of  whether  a  pro- 
ceeding Instituted  under  a  statute  of  this 
kind  is  a  criminal  or  civil  one  has  varied  In 
the  different  states,  and  various  reasons 
hare  been  assigned  why  the  proceeding  has 
in  one  Instance  been  held  to  be  a  criminal 
proceeding,  and  In  another  Instance  a  dvll 
proceeding,  and  in  one  or  more  Instances  a 
special  proceeding.  The  divergence  of  opin- 
ion as  to  what  a  proceeding  of  this  kind 
really  Is  will  be  found  to  arise,  we  think, 
out  of  some  peculiar  feature  of  the  statute 
in  a  glvoi  state  not  conunou  to  that  of  oth* 
ers. 

For  Instence,  In  CaUfomla  the  statute  pro- 
vides in  substence  the  same  as  ours  as  to 
procedure  and  the  efCect  of  the  proceedings, 
with  this  exception:  That  in  that  state  the 
statute  provides  that,  In  addition  to  the 
Judgment  of  removal  from  office,  the  court 
shall  award  Judgment  of  9500  in  favor  of 
the  Informer.  This  Judgment  for  $500  la 
construed  by  that  court  as  In  the  nature  at 
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a  fine,  and  consequently  In  tbat  state  thej 
hold  that  tho  proceeding  Is  criminal.  Kll- 
bnm  T.  Law  Jadge,  111  Gal.  237,  43  Pac.  616. 
It  Is  likewise  provided  in  the  Penal  Code  of 
Otllfomla  that  "a  crime  or  public  offense  is 
an  act  committed  or  omitted  In  violation  of 
the  law  forbidding  or  commanding  It,  and 
to  which  Is  annexed,  upon  conviction  thereof, 
the  following  punishment:  •  •  •  (4)  Be- 
moval  from  office."  For  this  reason,  also, 
they  hold  in  California  tbat  the  proceeding 
Is  criminal.  Wheeler  r.  Donnell,  110  Cal. 
655,  43  Pac.  1. 

In  Idaho  they  have  the  same  provision  In 
regard  to  a  judgment  for  9500  in  favor  of  the 
informer.  Notwithstanding  this  provision,  it 
is  held  in  that  state  that  the  proceeding  is 
not  a  criminal  proceeding,  and  la  not  Intend- 
ed for  ■  punishment,  but  is  intended  to  pro- 
tect the  people  from  corrupt  or  Incompetent 
officials.  Bankln  v.  Jauman,  4  Idaho,  53,  36 
Pac.  602.  The  court  says:  "The  right  of 
the  Legislature  to  provide  for  the  summary 
removal  of  Incompetent  or  unfaithful  offi- 
cers is  no  new  doctrine ;  and  such  legislation 
is  on  lines  distinct  from  that  which  provides 
for  punishment  for  extortion,  or  the  right  of 
recovery  by  the  injured  party  of  the  sum 
wrongfully  procured  by  an  official  through 
color  of  office.  It  arises  from  the  exigencies 
of  government,  and,  If  its  enforcement  Is  to 
be  obstructed  by  all  the  delays  and  embar- 
rassments incident  to  a  Jury  trial,  the  aim 
and  purpose  of  the  law  wonld  be  mtlT^ 
defeated." 

In  South  Dakota  it  is  said:  "The  neces- 
sity of  the  resolution,  passed  upon  mature 
deliberation  at  a  meeting  of  the  board,  to 
the  effect  that  the  charge  be  made  and  the 
action  be  Instituted,  Is  apparent,  when  we 
consider  the  grave  consequences  of  a  prose- 
cution under  a  provision  of  law  by  which 
the  accused  may  be  summarily  suspended 
from  office  by  an  order  of  the  court,  before 
trial,  and  at  any  time  after  the  commence- 
ment of  the  action,  and  by  which  his  prose- 
cutors, the  board  of  county  commissioners, 
temporarily  fill  the  office  by  appointment,  as 
required  by  section  1389,  which  also  provides 
that  the  verdict  shall  he  'guilty*  or  'not 
guilty,'  and,  in  case  of  a  conviction  as 
charged,  the  Judgment  may  be  as  provided 
for  in  the  Code  of  Criminal  Procedure. 
•  •  •  A  suit  for  that  purpose,  and  be- 
fore bis  guilt  has  been  Judicially  established. 
Is  harsh  In  its  application,  and  penal  In  its 
character;  and  he  ought,  with  certainty,  to 
be  advised  by  what  authority  he  is  accused, 
and  by  whom  he  is  t>elng  prosecuted,  before 
he  is  required  to  answer  to  a  charge  which 
is  injurious  to  his  reputation,  even  though  he 
be  Innocent"  Minnehaha  Cous^  T.  Thome, 
6  S.  D.  449.  61  N.  W.  688. 

In  Oklahoma  the  proceeding  ia  held  to  be 
a  dvll  case  by  reason  of  the  terms  of  the 
statute,  which  provides  that:  "For  the  pur- 
pose of  sudi  removal  a  petition  may  be  flled 
in  tlie  dlfltrict  conrt  of  the  conn^  wherein 


such  officer  resides,  in  the  name  of  the  state, 
on  the  relation  of  any  dtlxen  thereof;  upon 
the  recommendation  of  the  grand  jury;  grand 
juror,  or  on  the  relation  of  the  board  of 
coun^  commissioners,  or  of  any  attorney  ap- 
pointed by  the  Governor  under  the  provisions 
of  this  act.  Summons  atiall  be  issued  and  pro- 
ceedings had  therein  to  final  judgment  as  In 
other  civil  cases."  The  court  says:  "It  was 
evldraitly  the  Intention  of  the  Legislature  to 
place  this  particular  action  In  the  same 
clasalflcatton  as  quo  warranto,  which  la  a 
dvll  action  under  all  the  authorities."  State 
V.  Brown,  Judge,  24  Okl.  483,  103  Paa  762. 

In  Skeen  v.  Craig,  31  Utah,  20.  86  Pac. 
487,  the  Utah  court  held  that  a  proceeding 
of  the  kind  under  consideration  ia  of  a  dvll 
and  not  a  criminal  nature.  In  that  state 
they  have  a  similar  statute  to  ours,  and  the 
statute  there,  like  ours,  omits  to  provide  for 
the  ¥000  fine.  The  court  say:  "True,  section 
4576  of  the  same  act  as  ia  section  4580  pro- 
vides that  the  trial  shall  be  conducted  In 
the  same  manner  as  the  trial  of  an  indicts 
ment  or  information  for  a  felony.  The  Leg- 
islature doubtless  intended  ty  this  provision 
to  throw  around  the  accused  the  same  safe- 
guards with  which  the  law  clothes  a  defend- 
ant in  a  criminal  action.  The  same  mlea 
governing  the  introduction  of  evidence  must 
be  followed,  and  the  guilt  of  the  defendant 
must  be  established  by  the  same  degree  of 
positive  proof  as  is  required  In  criminal 
prosecution  generally.  It  does  not  necessari- 
ly follow  from  this  that  a  proceeding  com- 
menced in  pursuance  of  the  act  in  question 
is  to  l>e  classed  as  a  criminal  action.  The 
character  of  an  action  must  be  determined  by 
the  thing  or  object  Intended  to  accomplish 
and  the  kind  of  Judgment  that  may  be  en- 
tered. Counsel  for  respondents  have  dted 
several  California  cases  in  which  proceed- 
ings of  this  Itind  are  held  to  be  criminal. 
While  the  sections  of  the  California  statute 
relating  to  this  class  of  actions  ar^  In  the 
main,  similar  to  the  corresponding  sections 
of  our  own  Code,  yet  there  is  a  distinction. 
Under  the  California  statute,  when  the  de- 
fendant is  found  guilty,  the  court  must,  in 
addition  to  entering  a  decree  depriving  him 
of  his  office,  enter  judgment  in  ibvor  of  the 
informer  for  $600.  This  penalty  of  $500. 
which  is  lmi>08ed  on  the  defendant,  the  Su- 
preme Court  of  tbat  state  has  held  to  be 
nothing  more  nor  less  than  a  fln&  Wheeler 
V.  Donnell,  110  Cal.  656,  43  Paa  1;  Eilbum 
V.  Law,  111  Cal.  237,  43  Pac  615.  In  this 
state,  as  we  have  observed,  no  fine  can  be 
Imposed  in  an  action  brought  under  section 
4680.  The  Supreme  Court  of  Idaho,  in  con- 
struing a  statute  of  that  state  which  provides 
for  a  fine  of  $500,  and  which,  in  other  re- 
spects, is  practically  the  same  as  the  Cali- 
fornia Statute,  has  held,  in  a  number  of 
well-considered  cases  hereinbefore  dted,  that 
this  class,  of  proceedings  is  dvll  and  in  no 
sense  criminal.  The  reasoning  of  the  Idaho 
and  IQchlgan  eaaes  her^befora  cited  and 
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referred  to,  and  the  conclusions  tlierdn  reach- 
ed, are  more  In  accord  with  our  views  of  the 
law  oil  this  question  than  aie  the  princ^iles 
announced  In  the  decisions  whli^  hold  to  the 
contrary  doctrine." 

See,  also,  State  v.  Leadi,  60  Me.  68,  11 
Am.  Rep.  172,  wh^e  a  statute  of  this  kind, 
which  provides  for  an  Indictment,  la  never- 
theless held  to  be  a  cirll  proceeding.  The 
court  says:  "We  think  the  Legislature  did 
not  intend  tills  to  be  a  atrlctly  penal  statute 
for  the  punishment  by  fine  or  imprisonment 
of  the  individual  offender,  but  intended  by 
this  mode  to  reach  every  register  of  deeds 
who  should  use  his  office  or  his  official  name 
in  a  false  or  fraudulent  manner,  or  give 
currency  or  credit  to  any  official  certificate 
or  other  paper  which  m^ht  be  used  for  the 
purpose  of  fraud  or  imposition  to  the  dam- 
age of  honest  men." 

The  obscurity  and  difference  of  opinion  in 
regard  to  the  interpretation  of  statutes  of 
this  kind  no  doubt  often  arises  out  of  the 
fact  that  misfeasance  and  malfeasance  in  of- 
fice were  crimes  at  common  law.  The  pro- 
cedure at  common  always  contemplated 
a  prosecution  by  Indictment  or  information, 
and  conviction  was  followed  by  a  fine  and 
imprisonment,  as  well  as  removal  from  of- 
fice. See  Bacon's  Abridgment,  title  "Offi- 
cers," (N).  But  in  these  modem  statutes, 
which  make  no  provision  for  punishment 
of  any  kind,  the  proceeding  is  plainly  intend- 
ed to  rid  the  public  of  an  incompetent  or 
unworthy  public  servant,  and  are  in  this  par- 
ticular entirely  different  in  nature  from  the 
original  common-Ia>v  proceedings.  Our  own 
territorial  court,  In  passing  upon  a  terrlto- 
ifal  statute  of  similar  Import,  held,  in  a 
well-considered  opinion,  that  the  proceeding 
was  a  civil  proceeding,  and  that  the  court 
was  authorized  to  direct  a  verdict  as  In  other 
civil  cases.  Territory  v.  Sanches,  14  N.  M. 
493,  04  Pac.  954.  This  case  is  also  reported 
in  20  Ann.  Cas.  100,  and  In  a  note  accom- 
panying the  case  all  of  the  cases  are  collect- 
ed, showing  that  a  great  preponderance  of 
authority  is  to  the  effect  that  the  proceed- 
ing la  a  civil  proceeding  nnd»  a  statute  like 
our  state  statute. 

We  tiUnk  tlie  view  taken  of  a  statute  like 
the  one  under  consideration  by  the  Utah 
court  is  more  In  accordance  with  the  evident 
l^lslative  intent  in  enacting  our  statute^ 
It  is  true,  as  in  Utali,  Idaho,  and  elsewhere, 
that  wliile  certain  features  of  the  criminal 
law,  by  way  of  procedure,  form  of  verdict, 
degree  of  proof  required,  etc,  are  ingrafted 
upon  the  proceedli^,  the  real  essence  of  the 
proceeding  is  simply  to  remove  an  offlcw 
from  offlca  Some  of  the  acts  provided  In 
the  statute  as  cansea  for  his  removal  may 
be  the  commission  of  a  crime ;  but  the  object 
of  tlw  proceeding  la  not  to  punish  .the  <^Bcer 
for  auy  crime  or  derdictlon,  bat  to  remove 
blm  from  his  office  in  the  interest  of  the 
public,  BO  that  the  office  may  be  filled  and 
the  functions  thereof  exercised  by  some  com- 


petent and  honest  offldaL.  The  principles  of 
the  criminal  law  which  are  Ingrafted  upon 
the  proceeding  are  designed  for  the  protec- 
tion of  the  officer  himself.  It  may  well  be 
said  ttiat  a  person  who  has  been  elected  to 
an  office  by  the  people  among  whom  he  has 
lived,  and  whose  respect  he  has  evidently  at- 
tained. Is  not  to  be  summarily  removed  from 
such  an  office  until  his  dereliction  Is  made 
to  appear  beyond  all  reasonable  doubt.  A 
presumpUoia  of  honesty  and  capacity  attends 
an  officer  who  has  been  elected  by  his  fellow 
citizens.  That  presumption  ought  not  to  be 
overcome  by  any  flimsy  or  unsatisfactory 
proof.  Hence  the  Leigslature  has  provided 
tiiat  this  presumption  shall  go  with  him 
tliroughout  the  trial  down  to  verdict,  and 
shall  only  be  overcome  by  the  same  measure 
of  proof  as  Is  required  to  convict  a  citizen 
of  crime  We  think  these  are  wise  provi- 
sions, and  have  no  doubt  that  they  were  in- 
serted in  this  act  with  that  object  In  view. 
A  careful  consideration  of  the  act  leads  us, 
however,  to  the  conclusion  that  it  is  an  ac- 
tion dvll  in  its  nature,  and  that  it  is  not 
a  criminal  action. 

It  follows,  from  the  conclusion  reached, 
that  Oie  objection  to  the  change  of  venue 
from  Dona  Ana  county  to  Lincoln  county,  on 
the  theory  that  the  proceeding  was  criminal 
In  Its  nature,  ia  not  well  founded, 

[2]  2.  It  la  urged  by  relators  that  the  dis- 
trict court  lost  Jurisdiction  of  the  subject- 
matter  of  the  cause  by  failing  to  comply  with 
section  12  of  the  act,  herelnt>efore  quoted. 
It  is  true  that'  the  section  provides  that  the 
cause,  as  soon  as  at  Issue,  must  be  imme- 
diately set  down  for  trial,  and  shall  have 
precedence  over  all  other  cases  on  the  docket. 
This  section  was  evUentiy  Intended,  so  far  as 
the  public  Is  concerned,  to  afford  speedy  and 
efficient  remedy  to  remove  an  unsatisfactory 
offidaL  So  far  as  the  defendant  Is  con- 
cerned. It  was  designed  to  secure  to  him  a 
speedy  trial.  We  cannot  interpret  the  terms 
used  in  this  section  to  be  absolutely  peremp- 
tory In  effect.  In  adopting  such  a  section, 
the  Legislature  necessarily  took  Into  account 
the  nsnal  course  of  proceedings  In  courts  of 
Justice,  ^e  Legislature  knew  that  various 
considerations  moved  the  court  from  time  to 
time  to  adopt  different  courses  of  proceeding 
to  meet  the  exigencies  then  confronting  it. 
All  that  the  Legislature  could  have  Intended 
by  the  section  was  to  Impress  upon  the  pro- 
ceedlng  the  greatest  possible  expedition,  both 
for  the  benefit  ct  the  public  and  of  the  de- 
fendant It  might  iHXBBibly  be  that.  If  a  pro- 
ceeding of  this  kind  were  allowed  to  be  de- 
layed an  unreaaonable  time,  the  defendant 
might  be  entiUed  to  a  discha^;  but  the 
word  "Immedlatelyt"  as  need  in  the  section, 
and  as  applied  to  the  subject-matter  regalat 
ed  by  tin  act,  can  certainly  reasonably  mean 
no  more  than  that  the  proceeding  shall  have 
a  pr^erence,  and  ahaU  be  expedited  as  mnch 
as  within  the  power  of  the  court  See  4  Words 
and  Phrases,  3403. 
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[I]  8.  The  ftrgoment  of  the  relators  that 
by  reason  of  the  failure  of  the  complaint  to 
state  a  cause  of  action  the  court  has  never 
acquired  Jurisdiction  of  the  subject-matter, 
and  should  be  prohibited  from  further  enter- 
taining the  cause,  is  clearly  untenable.  The 
subject-matter  of  the  proceeding  against  the 
relators  is  dearly  within  the  general  Juris- 
diction of  the  district  court  of  Dona  Ana 
county.  If  the  court  proceeds  upon  a  com- 
plaint which  does  not  state  a  cause  of  ac- 
tion, It  commits  an  error  which  la  review* 
able  only  upon  appeal  or  writ  of  error.  As 
is  well  said  In  SUte  t.  Brown,  24  Okl.  433, 
103  Pac  702:  "It  Is  a  well-settled  rule  that, 
where  an  inferior  court  has  Jurisdiction  to 
take  the  action  contemplated  under  any  cir- 
cumstances, the  exercise  of  such  power  by 
talm  Involving  a  Judicial  discretion,  a  writ 
of  prohibition  will  not  lie.  It  Is  only  where 
an  inferior  tribunal  Is  about  to  do  some  act 
wholly  unauthorized  by  law,  or  in  excess  of 
its  Jurisdiction,  that  the  writ  wUl  Ue.  Ex 
parte  Engles.  146  U.  S.  357,  13  Sup.  Ct  281, 
36  I*  Ed.  1005;  In  re  Passett,  142  U.  S.  479, 
12  Snp.  Ct  295,  35  L.  Ed.  1087;  People  ex 
reL  Gravw  v.  Circuit  Court  of  Cook  County 
et  aL,  178  111.  2T2,  00  N.  E.  928;  State  ex 
reL  Hofmann  t.  Scarrltt,  Judge,  et  aL,  128 
Mo.  SSI,  30  &  W.  1026;  State  ez  reL  Frank- 
Un  T.  Babom,  00  a  a  78,  38  S.  EL  290;  Board 
of  Education,  eta,  t.  Holt,  01  W.  Va.  435,  41 
S.  B.  837."  See,  alaOt  State  ex  reL  Brown 
T.  District  Conrt,  27  Utah,  336,  76  Paa  739, 
1  Ann.  Gas.  711,  aa  to  the  authorities  in  ac- 
cordance with  the  general  doctrine,  that  a 
writ  of  prohibition  is  not  amllable  as  a  writ 
of  error,  but  is  available  only  where  there 
Is  a  lack  of  Jurisdiction, 

The  relators  nij  upon  the  case  of  Evans 
T.  Willis,  22  Okl.  310,  97  Paa  1047,  1»  L.  R. 
A.  (N.  S.)  1050,  18  Ann.  Cas.  258.  An  ex- 
amination of  that  caa^  however,  discloses 
the  fact  that  the  information  exhibited  in 
the  court  against  the  defendant  was  by  a 
private  prosecutor,  and  that  no  officer  an- 
tbortzed  by  law  had  filed  such  Information, 
and  it  was  therefore  held  that  the  court  could 
acquire  no  Jurisdiction  of  the  subject-matter 
upon  such  an  Information.  In  other  words, 
that  case  was  a  case  In  which  the  court  could 
not,  under  any  circumstances,  acquire  Juris- 
diction. The  distinction  between  that  case 
and  this  Is  apparent  In  this  case  the  present- 
ment emanates  from  the  proper  source.  Is 
filed  In  a  court  of  competent  Jurisdiction,  and 
whether  it  is  sufficient  in  law  to  state  a 
cause  of  action  against  the  relators  Is  a 
question  reviewable  only  npon  appeal  or  writ 
of  error. 

For  the  reasons  stated,  the  alternative 
writ  of  prohibition  will  be  discharged;  and 
It  is  so  ordered. 

JlOBEBTS,  C  J.,  and  BANNA,  J.,  concnr. 


SEWABD  et  aL  T.  DENVER  &  R.  G.  R.  CO. 
(Supreme  Court  of  New  Mexico.   April  3, 

(avtlahu*  by  the  Court.) 

1.  CoBPOBATioNS  (I  391*)  —  Btati  BxatiA.- 
TiON  OF  Bates—Right. 

The  legiBlative  branch  of  the  government 
has  the  right  to  regulate  rates  and  compel  the 
performance  of  other  duties  on  the  part  of  the 
public  service  corporations ;  bat  such  rates  so 
established,  or  requirements  made,  must  be  rea- 
sonable, both  to  the  carrier  or  public  service  cor- 
poration and  to  the  pubUc 

[E^.  Note.— For  other  cases,  see  Corporations. 
Cent  Dig.  H  1573,  1578;  Dec.  Dig.  |391.*] 

2.  COBPOBATIONS  Jj  393*)— Bbquultion— Fn- 
iNQ  OF  Rates— J^AsoRABumas. 

While  the  fixing  of  rates,  or  the  determina- 
tion of  the  facilities  to  be  afforded,  In  the  first 
instance,  Is  a  legislative  question,  the  determina- 
tion of  the  reasonableness  and  lawfulness  of 
the  rate  or  other  requirement  la  a  Judicial  fnnc' 
tion. 

[Bd.  Note.— For  other  cases»  see  Oorporattons. 
Cent  Dig.  H  1574,  1575Td«.  Dig.  ysosij^ 

3.  COBFOBATIONS  (|  394*)  —  CoiTBTITUTIOirAX. 
LAW  (I  2»7*>-JUBT  ((  12*>-BAn,R0ADB  d 

9*)— Dux  Pboobss— FixiNO  of  Batbo— Dx- 

TBBMINATIOVOF  BXASONABUlCXaS— OU>XB  OW 

Raxuoad  Ooniissiov— Bxvxkw— BvxDxins 
-Decision— JuxT  Tbiaz<— Gknxral  Appeax- 
ANCE  —  "Dxojnx  Such  Cabxb  ox  Theib 

Meeitb." 

Sections  7  and  8  of  article  11  of  the  slate 
Constitution  construed. 

(a)  Held:  That  said  sections  provide  for  a 
review  bv  the  Supreme  Court  of  the  reasonable- 
ness and  lawfulness  of  an  order  made  by  the 
State  Corporation  CommiEsioQ.  upon  the  evi- 
dence adduced  before  the  Commisaion:  Uiat 
such  sections  do  not  deny  due  process  because 
on  such  review  additional  evidence  is  not  al- 
lowed, and  because  the  court  must  act  on  the 
evidence  already  taken;  the  court  not  being 
bound  by  the  findings  of  the  Conunlssion,  and 
the  party  affected  having  the  right  on  the  orig- 
inal hearing,  to  latroduos  eviduice  as  to  all  ma- 
terial points. 

(b)  Held,  further,  that  where  the  cause  Is  re- 
moved to  the  Supreme  Court  by  the  CommiB- 
sion,  upon  failure  to  comply  with  the  order, 
within  the  time  limited,  by  the  public  service 
corporation,  addltimal  evldenGe  cannot  be  In- 
troduced. 

(c)  Where,  however,  the  cause  is  removed  by 
one  of  the  [wrtles,  and  a  showing  is  made  that 
new  evidence  has  been  discovered,  which  the 
party  by  the  exercise  of  reasonable  diligence 
could  not  have  presented  at  the  original  hear- 
ing, the  cause  may  be  remanded  to  the  Commis- 
sion for  the  taking  of  such  further  evidence. 

(d)  Where  the  cause  is  removed  to  the  Su- 
preme Court  by  one  of  the  parties  within  the 
time  limited,  the  court  may.  of  its  own  motion, 
remand  the  same  to  the  Commission  for  the 
taking  of  further  evidence. 

(e)  The  Supreme  Court,  under  the  constitu- 
tional provisions,  upon  the  evidence,  determines 
the  reasonableness  and  lawfulness  of  the  order 
made  by  the  Coomiisslon ;  if  it  finds  such  order 
to  be  reasonable  and  lawful  it  enfdrces  It;  If,  on 
the  other  hand.  It  finds  such  order  ta  be  unrea- 
sonable or  unlawful.  It  refuses  to  enforce  the 
same. 

(f)  The  direction  in  section  7  that  the  Su- 
preme Court  shall  "decide  such  cases  on  their 
merits"  means  that  the  court  shall  decide  such 
cases  on  a  consideration  of  their  substance  and 
the  lenl  right  involved  In  opposition  to  a  de- 
cision oasea  upon  mere  defects  of  procedure  or 
the  technioallaes  thereof;  that  the  court  shaU 
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do  justice  irres^tlTe  of  informal,  technical,  or 
dilaton  objections. 

(g)  The  court  decides,  upon  the  merits,  the 
qoestiou  of  the  reasonableness  and  lavfumess 
of  the  order  made  hjr  the  Commission,  and 
whether  the  defendant  shall  be  compelled  to 
comply  therewi  th. 

(h)  The  defendant  in  such  cases,  under  the 
Constitution,  is  not  entitled  to  a  trial  by  Jury, 
and  a  denial  of  sach  right  does  not  vioute 
ther  the  federal  or  state  Constitution. 

(I)  The  railroad  company,  by  its  general  ap- 
I>^rance  before  the  Commission,  without  objec- 
tion,  waived  all  irregularities  piecedinx  such 
hearioc  (citing  6  Werda  and  Phraaee,  4488  at 
seq.). 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S  1676;  Dec.  Dig._5  894  ;•  ConsHtu- 


For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  7721.] 

4.  CoKPOBATiONS  (i  394*)— Obdbbs  of  Bail- 
BOAD  CoMHiSBioN— Review. 

While  it  Is  proper  for  the  Commission  to 
make  ^dings  of  fact,  such  findings  have  no 
force  or  effect  in  the  Supreme  Court,  as  this 
court  is  required  to  pass  upon  the  merits  of  the 
case,  without  indulging  in  any  presumptions, 
and  the  court  forma  its  own  independent  judg- 
ment, as  to  each  requirement  of  the  order,  upcm 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S  1676 ;  Dec.  Dig.  {  304.*] 

6.  Mandauus  (I  72*)— CoBPOunoHS  (I  394*) 
— Obdebb  of  GoBFoBanoH  CouaBsioN  — 

COHTBOI.  or  DiBCBBTIOir. 

Handamos  does  not  lie  to  compel  the  per- 
formance of  a  duty  calling  for  the  exercise  of 
Judgment  and  discretion  on  the  part  of  the  per- 
son at  whose  hands  the  performance  Is  required ; 
therefore  the  order  made  by  the  Commission 
should  he  definite  and  certain. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  I  184:  Dec.  Dig.  I_72;*  Corpora- 
tions. Cent  Dig.  I  1576;  Dec  Dig.  S  394.*] 

6.  BAILB0AD8  (19*)— OBDEB0  OF  COBTOBAnON 

CoHMiBsxoN—gEbcvxBW— "Adbquaii  Faoiu- 

TIEB." 

Under  the  Constitution  the  Ctnamisslon  is 
authorized  "to  require  railway  companies  to 
maintain  adequate  depots,  stock  pens,  station 
buildings,  agents  and  facilities  for  the  accom- 
modation of  passengers  and  for  receiving  and 
delivering  freight  and  express,"  and  such  as 
may  be  reasonable  and  just.  Held  that,  in 
determining  what  are  "adequate  facilities,"  the 
court  most  take  into  consideration  the  volume 
of  business,  the  revenue  derived  by  the  railroad 
therefrom,  the  number  of  people  to  be  accom- 
modated, the  present  facilities,  and  all  the  facts 
and  circumstances,  considering  on  the  one  band 
the  Tights  of  the  sto(d:holden  of  the  railroad, 
and  on  the  otiker  the  righto  of  tlie  public. 

[Bd.  Note.— Fbr  other  cases,  see  Railroads, 
Omt  Dig.  H  l!^-18;  Dec.  Dig.  I  9.*] 

7.  lUlLBOADB  <i  214*)  —  DDTIB8  —  BlOOBCE- 

vxirr. 

A  railroad  company  is  chartered  for  the 
purpose  of  transporting  freight  and  passengers, 
and  so  long  as  it  continaes  to  exercise  its  rights, 
under  such  charter,  and  does  not  elect  to  sur- 
render up  Its  franchise,  the  performance  of  the 
duty  for  which  it  was  called  into  existence  and 
given  tti  being  may  be  enforced,  even  though 
such  performance  may  entail  a  pecuniary  loss. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  711,  712;  Dec.  Dig.  f  214.*] 


&  Raxlboads  (H  68,  217*)— DnrncB— Faoiu- 

TIES. 

WhUe  it  is  the  absolute  duty  of  a  railroad 
company  to  transport  freight  and  passengers, 
it  is  not  its  prime  duty  to  provide  depots,  wait- 
ing rooms,  station  agents,  telephone  and  tele- 
graph fadlitiea. 

[Ed.  Note.— For  other  eases,  tee  Ballroads, 
Cent  Dig.  H  130,  ISl,  183, 186, 188,  714;  Dee. 
Dig.  H  a,  217.*i 

9.  Raiuoads  (I  214*)— DUTUK— UHFOBCiaairr 

— EXFENSBB. 

When  a  railroad  company  is  called  upon  to 
perform  an  absolute  ^nb*.  the  question  of  ex- 
pense Is  not  to  be  consfdexed;  but  when  the 
duty  sought  to  be  enforced  is  only  an  incident  to 
the  main  duty,  the  question  of  expense  is  to  l>e 
taken  into  consideration  in  connection  with  the 
public  necessities. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  If  711,  712 ;  Dea  Dig.  |  214.*! 

10.  Railboads  (IS  68,  226*)  —  PowEBS  or 

COBPORATION  COUUISBION— BbTABLISHUNT 

OF  Stations— BxPEKBE  and  Bbnkfit. 
The  GOQfltitution  does  not  confer  upon  the 
Corporation  Commission  the  right  to  arbitrarily 
establlBb  a  station  or  to  requlra  a  station 
agent  regardless  of  the  expense  entailed  vpoa 
the  company,  or  the  benefit  to  be  derived  by  the 
public. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  U  130,  131, 138, 185,  136.  740;  Dec 
Dig.  H  68,  226.*] 

11.  BAILBOADS  ({  217*)  —  DUTW  —  SlATION 
FACIIJTIli& 

The  faeilitiea  afforded  at  may  stfttion  to 

the  general  public  most,  in  a  measure^  be  com* 
mensurate  with  the  patronage  and  receipts  from 
that  portion  of  the  public  to  whom  the  serv- 
ice Is  rendered. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  I  714;  Dec  Dig.  |  217.*} 

12.  Bailroads  (S  22B*)  —  Dutibs  —  Station 
Facilities— Expbnsb  and  Benkfit. 

It  is  not  reasonable  to  require  the  installa- 
tion of  telegraph  service  for  the  purpose  of 
bulletining  trains,  where  the  cost  of  snch  serv- 
ice is  out  of  proiMrtlon  to  the  revenue  derived 
from  that  portion  of  the  traveling  public  bene- 
fited thereby. 

[Ed.  Note.r— For  other  easea,  see  Bailroads, 
Cent  Dig.  I  740;  Dee.  DigTl  iB!6.*] 

Petition  by  Edwin  B.  Seward  and  others 
agabist  the  Doivor  &  Bio  Qrande  Batlroad 
Company.  Defendant  neglected  to  comply 
with  an  ordw  of  the  Corporation  Commis- 
sion, and  the  Commission  removes  the  cause 
to  the  Bnpreme  Oonrt  Bemanded  to  the 
Corporation  Commission. 

On  the  7tb  day  of  May,  1012,  certain  resi- 
dents of  Tres  Fledras,  a  small  town  in  Taos 
county,  N.  M.,  about  one-half  mile  distant 
from  a  station  on  the  Denver  A  Rio  Grande 
Railroad,  bearing  the  same  name,  petitioned 
the  Railroad  Commission  to  require  said  rail- 
road company  "to  maintain  adequate  station 
facilities  for  the  accommodation  of  passen- 
gers and  for  receiving  and  delivering  freight 
and  express  at  its  station  of  Tres  Pledras." 
and  further  asked  that  said  railroad  com- 
pany be  required  to  maintain  an  agent  at 
said  station  through  whom  the  patrons  of 
said  railroad  "may  transact  btulneM  wltii 
sach  railway  company." 
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Upon  the  flllns  of  aaid  petition  or  com* 
plaint,  the  Oommiarion  had  more  or  lesa  cor- 
reovondence  with  the  officials  of  such  rail- 
road company  in  an  endeavor  to  secure  the 
fadlltleB  KQueated  "by  mediation,'*  as  re- 
quired by  section  2  of  chapter  78.  S.  L.  1812; 
bat  failing  to  come  to  an  agreement  therefor, 
on  July  80,  1912,  a  notice  of  hearing  was 
served  upon  the  railroad  company,  together 
with  a  coi^  of  the  order  of  the  Oonmiission 
requMng  such  hearing,  which  order  was  as 
Allows: 

"Informal  complaint  having  been  present- 
ed to  this  Oommlashm  and  on  Mbalf  of 
parties  residing  at  and  in  the  vicinity  of 
Tres  Piedras,  a  station  on  the  line  of  rail- 
way operated  by  the  said  the  Denver  &  Bio 
Grande  Ballroad  Company  witbin  the  state 
of  New  Mexico,  to  the  effect,  that  said  com- 
pany had  fiilled  to  maintain  at  said  station 
adequate  faculties  for  the  accommodation  of 
passengers  and  for  receiving  and  delivering 
freight  and  express,  and  that  said  company 
was  not  maintaining  an  agent  at  said  sta- 
tion, to  the  great  detriment  of  the  complain* 
ants ;  the  Commission  having  made  a  personal 
examination  into  the  matter,  and  it  ain>ear- 
ing  to  this  Gomndssion  that  conditions  are 
such  as  to  reqalre  a  more  thorough  Investi- 
gation: It  is  hereby  ordered  that  «  hearing 
on  the  mattOT  set  out  in  said  complaint  be 
held  at  the  office  of  the  State  OorporaUon 
Commission  at  Santa  Ffi,  N.  H.,  commendng 
at  the  hour  of  10  o'dodc  a.  m.,  on  the  SOtb 
day  of  July,  1912,  at  which  time  and  place 
the  aaid  complainants  will  be  hwrd  In  sup- 
port of  the  allegations  of  their  complaint, 
and  the  said  railway  company  will  be  heard 
In  rebuttal  thereto.  TbB  parties  in  Interest 
will  be  notified  according.  I>one  at  the 
f^ce  of  the  State  Corporation  Commission 
at  Santa  F6,  N.  M.,  on  the  15th  day  of  July, 
1912.  Hugh  H.  WllUams,  Chairman.  Attest: 
George  W.  Armljo,  Clerk." 

Upon  the  date  fixed,  the  cause  was  heard, 
upon  the  evidence  of  Edwin  B.  Seward,  for 
the  complainants,  and  W.  D.  Shea,  for  the  rail- 
road company.  From  the  evidence  adduced 
it  appears  that  Tres  Piedras  was  established 
as  a  station  on  the  D^ver  &  Bio  Grande 
Ballway  in  1880  and  had  beat  continuously 
maintained  until  December,  101(^  with  wait- 
ing room,  freight  room,  and  the  usual  sta- 
tion accommodations.  Including  an  agent,  who 
was  also  a  telegraph  operator,  and  who.  In 
conjunction  with  some  arrangemoit  by  the 
railroad  with  the  Western  Union  Telegraph 
Company,  received  and  transmitted,  commer- 
cial messages.  In  December,  1910,  the  rail- 
road company  withdrew  the  agent  from  said 
station,  and  thereafter  maintained  no  fa^ll- 
ties  for  passengers  at  said  place,  but  did 
stop  its  trains  there  and  take  on  and  let  off 
passengers,  Freight  was  received  and  de- 
livered at  said  station,  but,  having  no  agent; 
freight  charges  were  reqiOred  to  be  paid  in 
advance  upon  all  incoming  freight  "When 
freight  readied  Tres  Piedras,  it  was  unload- 


ed by  the  train  crew  and  placed  Inside  the 
freight  room,  the  key  to  wlUch  was  kept  by 
tile  wife  of  the  section  foreman,  who  resided 
In  the  station,  and  who  upon  ai^llcatlon  de* 
livered  the  1^  to  per8<ms  receiving  freight, 
who  would  thai  uniodE  the  door  and  select 
their  freight  It  appears  that  no  serious  loss 
to  any  person  had  occurred  by  reason  of  such 
arrangements,  but  that  it  was  more  or  less 
Inctmvenlent  to  prepay  tba  charges  upon 
freU^t  ordered,  and  a3ao  to  personally  sn- 
perlntoid  the  loading  ot  freight  when  tt 
was  shipped  out 

Tres  Piedras  is  a  small  town  having  one 
general  store  ran  1^  Mr.  Seward,  the  witness 
who  testified,  and  a  harness  shop.  It  is  also 
headquarters  for  the  Forest  Beserve,  where^ 
all  told,  40  people  are  emiOoyed;  but  many 
of  these  employes  are  not  permanently  lo- 
cated In  the  town.  Ontsiae  the  members  of 
the  Forest  Beserve,  there  are  perhaps  25  res- 
idoits  within  the  town,  and  within  a  radius 
of  10  miles  there  are  proUdidf  IGO  pec^e, 
not  all  of  whom,  however,  are  served  bgr  this 
station,  as  ServiUeta,  a  station  ten  miles 
from  Tres  Piedras,  is  also  within  the  radius. 
Mr.  Seward  says  that  all  told  there  are  40 
families  who  would  ivceive  frel^t  at  this 
station,  diould  th^  have  goods  shipped  In. 

For  the  12  months  ending  December  31, 
1911,  the  earnings  on  passengers  and  freight 
both  inbound  and  outbound,  were: 

FMght  forwarded  .. .,  $1,076  81 

Freigbt  received   1^50  66 

Fusengera   58123 

Total   *3,507  70 

Of  this  amount,  $868.26  was  earned  dur- 
ing the  month  of  July  by  the  shipment  of 
several  car  load  lots  of  wool  by  wool  grow- 
ers. No  evidmce  was  Introduced  tending 
to  show  the  earnings  and  opnating  expaises 
of  the  road  in  New  Mexico. 

Mr.  Seward  did  not  testify  that  he  had 
ever  been  a  passenger  upon  the  road,  but 
he  did  testify  to  inconveniences  suffered  1^^ 
people  who  sought  passage,  in  that  there  was 
no  flheltor  at  the  station  in  hiclement  weath- 
er, and  no  means  of  ascertaining  the  time 
of  the  arrival  and  departure  of  trains  ex- 
cept tos  using  the  telephone  in  his  store  and 
callli^  up  ServUleta  tea  miles  away.  No 
contention  was  made,  or  supported  by  the 
evidence,  that  the  installation  at  a  telephone 
or  telegraph  service  was  necessary  for  the 
propor  operation  of  the  road,  In  order  to 
secure  the  safety  of  employ^  and  passen- 
gers, or  to  fftdlitate  the  service.  The  prln- 
dpal  complaint  of  Mr,  Seward  in  that  re- 
gard seoned  to  be  Uiat  there  was  no  com- 
mercial telegraph  station  maintained  at  Uut 
place. 

Upon  the  evidence  taken  the  CommlssUm 
made  the  following  statement  of  facts,  via.: 
"The  evidence  adduced  at  the  above  hearit« 
on  behalf  of  the  complainants  shows  the 
following:  That  station  agent  and  adequate 
station  facilities  had  bem  maintained  at 
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Tz«B  Ftodru  for  «  period  of  thirty  j&tra 
prior  to  Deeonbw,  IftlO.  Tbat  there  are 
some  three  or  fonr  outlriDg  communltlefl  In 
addition  to  the  town  of  Tree  Pledraa,  which 
draw  their  supplies  from  the  town  of  Trea 
Ptedras.  That  Tree  Pledras  la  a  dlstilbating 
point  to  those  outlying  communities  in  the 
United  States  mall  matters.  That  the  freight 
receli>t8  by  the  Denver  ft  Rio  Grande  Ball- 
road  Company  at  Tres  Pledras  for  freight 
recelred  and  forwarded  amounted  to  be- 
tween $8,000  and  14.000  In  the  year  lOlL 
That  thera  are  considerable  wool  ahipments 
from  the  station  at  Tres  Pledras  In  the  wool 
seascm  of  July  each  year.  Tbat  the  station 
bnUdlnc  of  the  Denver  ft  Bio  Grande  Ball< 
road  Company  is  kept  dosed  to  passengwa, 
and  that  persms  derixing  to  take  a  train  at 
Tres  Pledras  must  wait  on  the  platform  in 
inclement  weather  for  the  arrival  of  trains. 
TbAt  there  is  no  means  of  communication 
from  the  railroad  stattim  for  purposes  of 
obtaining  Information  as  to  the  movements 
of  trains  or  whrthw  or  not  they  are  ronnli^ 
an  tlmew  That  the  frei^t  received  at  Tree 
Pledras  Is  unloaded  at  owner's  risk,  and  it 
frequently  happens  that  others  than  the  con- 
signee get  this  freight,  on  account  ffif  no 
rcgwesentatlve  of  the  railroad  company  being 
present  to  dietA  out  said  freight  Tbe  evi- 
dence further  shows  that  Mr.  E.  B.  Seward 
pays  a  major  portion  of  the  recdpts  on  ac- 
count of  freight  shipments  at  this  station; 
be  being  a  general  mertiumt  In  the  town  of 
Trea  Pledras.  The  claim  of  the  Denver  ft 
Rio  Grande  Railroad  Company  by  Its  Mr.  E. 
N.  Clark,  in  his  letter  of  June  7,  1912,  to 
the  Commission,  and  testimony  of  their  wit- 
ness W.  D.  Shea,  that  tbe  business  of  the 
station  did  not  justify  Its  being  kept  open, 
that  the  station  was  not  self-sustaining,  that 
it  would  have  to  be  operated  at  a  monthly 
loss  to  the  company,  If  an  agent  were  main- 
tained, Is  not  borne  out  by  the  facts  aa 
shown  In  this  caus&" 

And  upon  the  facts  so  found  the  Commis* 
sion  made  the  following  order:  "This  Com- 
mission holds  railroad  Interests  are  not  the 
only  interests  to  be  served  at  this  station, 
owing  to  the  fact  that  this  railroad  is  a  pub- 
lic service  corporation  and  the  Interests  of 
the  public  are  coextensive  with  those  of  tbe 
defendant  company,  and  the  public  Is  en- 
titled to  a  reasonable  degree  of  service  In 
rettirn  for  the  patronage  afforded.  In  view 
of  these  various  facts  as  shown  by  the  rec- 
ord in  this  cause,  It  is  hereby  ordered  by  the 
Commission  that  the  Denver  &  Rio  Qrande 
Railroad  Company  open  Its  station  building 
at  the  town  of  Tres  Pledras  for  the  purpose 
of  affording  accommodations  to  the  traveling 
public  who  may  desire  to  take  a  train  at 
Tres  Pledras  or  alight  therefrom,  and  pro- 
vide suitable  seats,  fuel,  and  water  for  the 
comfort  of  said  paasengera.  It  is  furtfa^  or- 
dered by  the  Commission  that  the  Denver  ft 
Bio  Grande  Bailroad  Company  maintain  a 


representative  at  this  station,  whose  duty  it 
shall  be  to  receive  freight  and  proi>erly  store 
same  in  freight  station,  to  protect  same  from 
pillage  and  tbe  elements,  and  to  proporly 
check  out  such  freight  to  the  rightful  owners 
when  called  for.  It  is  further  ordered  by 
the  Commission  that  some  adequate  means 
of  communication  be  maintained  at  this  sta- 
tion for  the  purpose. of  obtaining  Informa- 
tion as  to  the  running  of  trains.  Whether 
this  be  by  telephone  or  ttfegr^^  Is  1^  to 
the  discretion  of  the  company.  This  order 
shall  be  effective  on  and  after  the  15th  day 
of  September,  A.  IX  1012.  Done  at  the  of- 
fice of  the  State  Corporation  Gommlsalon  In 
the  dty  of  Santa  F6,  Mew  Uexteo.  on  this 
22d  day  of  August,  A.  D.  1812.«' 

Defendant  n^lected  to  comply  with  the 
order,  and  the  Commission  removed  the 
cause  to  this  court,  in  compliance  with  the 
provisions  of  section  7  of  article  11  of  tbe 
Constitution  of  New  Hnlco. 

Prank  W.  Clancy,  Atty.  Gen.,  for  complain- 
ants. Reneban  ft  Wri^t,  of  Santa  F6,  and 
E.  N.  Clark  and  B.  G.  Lucas,  both  of  Denver, 
Colo.,  for  defendant. 

BOBBBTS.  C.  J.  (after  stating  the  facts 
as  above).  Before  rerlewii^  the  order  of  the 
State  Corporation  Commission,  tox  Oi»  pur- 
pose of  determining  the  reasonableness  and 
lawfulness  of  the  sam^  it  will  be  necessary 
for  us  to  consider  and  dispose  of  num^us 
constitutional  questions  raised  by  defendant, 
and  questions  of  practice  and  procedure  In- 
terposed by  both  parties.  We  believe  that 
many  of  these  questions  will  best  be  solved 
by  a  general  resume  of  tbe  provisions  of  the 
Constitution  under  which  they  arise  and  a 
statement  of  our  views  In  regard  thereto, 
supported  by  such  authorities  as  we  have 
been  able  to  find,  bearing  upon  the  questions 
involved. 

The  Corporation  Commission  of  New  Mex- 
ico was  created  by  section  1  of  article  11  of 
the  Constitution  of  the  state,  and  by  section 
7  of  said  article  it  is  provided:  "The  Com- 
mlssloii  shall  have  power  and  be  charged  with 
the  duty  of  fixing,  determining,  supervising, 
regulating  and  controlling  all  charges  and 
rates  of  railway,  express,  telegraph,  tele- 
phone, sleeping  car,  and  other  transporta- 
tion and  transmission  companies  and  com- 
mon carriers  within  the  state;  to  require 
railway  companies  to  provide  and  maintain 
adequate  depots,  stock  pens,  station  build- 
ings, agents  and  facilities  for  the  accommo- 
dation of  passengers  and  for  receiving  and  de- 
livering freight  and  express;  and  to  provide 
and  maintain  necessary  crossings,  culverts 
and  sidings  upon  and  alongside  of  their  road 
beds,  whenever  In  the  judgment  of  the  Com- 
mission the  public  Interest  demand,  and  as 
may  be  reasonable  and  just  Tbe  Commls- 
sion  shall  also  have  power  and  be  charged 
with  tbe  duty  to  make  and  enforce  reason- 
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able  and  Jnat  nilea  requiring  tbe  supplying 
of  ears  and  equipment  for  tbe  use  of  ship- 
pers and  passengers,  and  to  require  all  in- 
trastate laUways,  transportation  conQ>anIe8 
or  common  carriers,  to  provide  sucb  reason- 
able safety  appliances  In  connection  wltb  all 
equipment  as  may  be  necessary  and  propw 
for  the  safety  of  its  employes  and  the  public, 
and  as  are  now  or  may  be  required  by  tbe 
federal  laws,  rules  and  regulations  govern- 
ing  interstate  commerce.  Tbe  Commission 
aball  bare  power  to  cbange  or  alter  sucb 
rates,  to  cbange^  alter  or  amend  Its  orders, 
rules,  regdlatlons  or  determinations,  and  to 
enforce  tbe  same  In  manner  prescribed  here- 
in; provided,  that  In  the  matter  of  flzbig 
rates  of  telephone  and  telegraph  companies, 
due  consideration  shall  be  given  to  the  earn- 
ings, Investmrat  and  ezpendltoie  as  a  whole 
within  the  state.  The  CommlsBlon  shall 
have  poww  to  subpoena  witnesses  and  en- 
force their  attendance  before  the  Commls- 
alon,  through  any  district  court  or  tbe  Su- 
preme Court  of  tbe  state,  and  through  sucb 
court  to  punish  tor  contempt;  and  it  shall 
have  power,  upon  a  hearli^  to  determine 
and  decide  any  qnestion  given  to  It  herein, 
and  in  case  of  failure  or  refusal  of  any  per- 
son, company  or  corporation  to  comply  wltb 
any  order  within  tbe  time  limit  tber^n,  un- 
less an  order  of  removal  shall  have  been  tak- 
en from  such  order  by  the  company  or  cor- 
poration to  tbe  Supreme  Court  of  this  state, 
it  shall  immediately  become  tbe  duty  of  tbe 
Commission  to  remove  such  order,  with  the 
evidence  adduced  upon  the  bearing,  with  the 
documents  In  tbe  case  to  the  Supreme  Court 
of  this  state.  Any  company,  corporation  or 
common  carrier  which  does  not  comply  with 
the  order  of  the  Commission  within  the  time 
limited  therefor,  may  file  with  the  Commis- 
sion a  petition  to  remove  such  cause  to  tbe 
Supreme  Court,  and  in  the  event  of  such  re- 
moval by  the  company,  corporation  or  com- 
mon carrier,  or  other  party  to  sncfa  bearing, 
tbe  Supreme  Court  may,  upon  api^lication  In 
its  discretion,  or  of  its  own  motion,  require 
or  authorize  additional  evidence  to  be  taken 
in  sucb  cause;  bnt  in  the  event  of  removal 
by  the  Commission,  upon  failure  of  tbe  com- 
pany, corporation  or  common  carrier,  no  ad- 
ditional evidence  shall  be  allowed.  Tbe  Su- 
preme Court,  for  the  consideration  of  such 
causes  arising  heretmder,  shall  be  in  session 
at  all  times,  and  shall  give  precedence  to  such 
causes.  Any  party  to  such  bearing  before 
the  Commission,  shall  have  tbe  same  right 
to  remove  the  order  entered  therein  to  the 
Supreme  Court  of  the  state,  as  given  nnder 
the  provisions  hereof  to  tbe  company  or  cor- 
poration against  which  such  order  Is  direct- 
ed. In  addition  to  the  other  powers  vested 
in  tbe  Supreme  Court  by  this  Constitution 
and  the  lavra  of  tbe  state,  the  said  court 
shall  have  tbe  power  and  it  shall  be  its  duty 
to  decide  sucb  cases  on  their  merits,  and 
carry  into  effect  its  Judgments,  orders  and 
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decrees  made  in  Bwdi  cases,  by  fln^  forfei- 
ture, mandamns.  Injunction  and  contempt  or 
other  appropriate  proceedings." 

Section  8  is  as  folloire :  '*The  Commission 
sliall  determine  no  question,  nor  issue  any 
order  in  relation  to  the  matters  specified  in 
the  preceding  section,  until  after  a  public 
hearing  upon  ten  days'  notice  to  the 
parties  concerned,  exovt  in  case  of  d^nlt 
after  such  notice." 

Other  sections  of  the  article  win  not  be  in- 
corporated In  this  opinion,  as  they  have  no 
bearing  upon  the  issues  Involved,  but  it  is 
perhaps  pertinent  to  add  Oat  nctlon  12 
makes  the  provisions  of  Ha  article  applicable 
to  all  oorporatlona  doing  bneAness  in  New 
Mexico  and  subject  to  state  supavislon. 

The  provisions  of  our  Constitution  are  pe- 
culiar to  New  Uezlco.  So  far  as  we  have 
ben  aUe  to  ascertain,  no  other  state,  ^tiwr 
by  statute  or  constitntlonftl  provision,  has 
tbe  same  method  of  procedure.  All  similar 
commissions,  whether  the  creatures  of  stat- 
ute or  constltDtional  provisions,  are  designed 
to  control  and  r^nlate  public  service  corpo- 
rations; to  secure  the  safety  of  empioyfia; 
tbe  iffotectUm  of  the  traveling  public;  and 
to  oompd  sucb  corporations  to  dlsfiharge 
th^  da^  to  the  public.  Tbe  matter  of  such 
regulation  Is  primarily  a  legislative  func- 
tion, but  exporluice  has  demonstrated  the 
Inability  of  tiie  various  legislative  assem- 
blies to  cope  with  tbe  ivoblan,  charged  as 
they  are  wltb  so  many  other  dlverdfied 
duties,  and  their  sessions  osnally  of  limited 
duration. 

[1]  While  tbe  right  of  the  Legislature  of 
a  state  to  regulate  rates  and  compel  the  per- 
formance of  other  duties  on  tbe  part  of  pub- 
lic service  corporations  has  always  been  rec- 
ognized by  the  courts,  tbe  rule  that  such 
rates,  so  established,  must  be  reasonable^ 
both  to  the  carrier  or  public  service  corpora- 
tion and  to  the  pabUc,  Is  equally  well  settled. 
Chicago,  etc..  Railway  Co.  v.  Minnesota,  134 
U.  a  418,  10  Sup.  Ct  462,  702,  33  U  Ed.  97a 

[2]  While  tbe  fixing  of  the  rates,  or  the 
determination  of  tbe  facilities  to  be  afforded, 
in  the  first  Instance,  is  a  leglslative  question, 
the  determination  of  the  reasonableness  and 
lawfulness  of  the  rate  or  other  requirement 
is  a  judicial  function.  This  being  true,  it 
was  early  recognized  that  legislative  assem- 
blies could  not  give  to  sncb  questions  the 
required  time  to  Investigate  and  determine 
in  advance  the  reasonableness  and  justness 
of  the  proposed  rate,  or  other  requirement, 
necessitating,  as  such  a  question  would,  long 
and  protracted  bearings,  and  intricate  knowl- 
edge of  sucb  matters.  For  this  reason,  we 
apprehend,  the  plan  was  devised,  now  in 
vogue  in  practically  all  the  states,  and  adopt- 
ed by  tbe  national  government,  of  creating 
commissions,  supposed  to  be  made  np  of  espe- 
cially trained  men;  and  tbe  delegation  to 
sucb  bodies  of  administrative  and  legislative 
powers.   Budt  bodies  ate  given  great  latl- 
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tade  and  power  In  InvestiKatlDg  all  sndh  qnes- 
tlon^  and  npon  th^  la  conferred  the  duty  of 
filing  rates  and  requiring  proper  facilities 
for  the  public  accommodation. 

Hie  final  action  of  the  Oommisedon,  or 
rate-making  body,  was,  In  many  instances, 
attended  by  long  and  protracted  litigation, 
throu^  various  courts,  before  the  reason- 
aUmeas  and  lawfulness  of  the  rate  was 
Anally  established.  The  public  serrlce  com- 
panies, not  infreqi^tly,  would  render  no 
assistance  whatever  to  the  rate-making  body, 
when  the  matter  was  under  Investigation, 
BO  that  body  could  arrive  at  a  Just  rate,  and, 
after  the  late  was  established,  would  go  Into 
the  conrts*  and  tbwe  disdoae  facts  which 
would  dearly  demonstrate  the  unreasonable- 
ness of  the  rate  and  oontpel  Its  cancellation 
and  revocation.  By  this  method  the  almost 
ImpossUde  taOk  of  securing  Justice  Car  the 
public  wM  dearly  discernible.  To  ovttcome 
this  difficulty  plans  were  devised,  by  which 
the  public  service  corporation  was  required 
to  present  all  its  evidence  before  the  Com- 
mission, In  advance  of  the  fixing  of  the  rate 
or  other  requirement,  so  that  the  Commission 
would  have  the  l>eneflt  of  mxA  knowledge 
as  It  might  impart  and  tberelv  be  enabled 
to  arrive  at  a  just  oonduslon.  If  poKtlble. 
From  the  action  of  the  Commission  in  fixing 
the  rate,  or  other  determination,  an  appeal 
or  review  in  the  courts  was  provided,  for 
the  determination  of  the  reasonableness 
and  lawfulness  of  the  order  made,  but  upon 
the  evidence  taken  tn  advance  before  the 
Commission.  If  the  court  found  the  action 
of  the  Commission  unlawful  or  unreasonable, 
it  was  set  aside.  That  such  procedure  does 
not  violate  the  Constitution  of  the  United 
States,  and  le  authorized,  was  held  by  the 
Supreme  Court  of  the  United  States  In  the 
recent  case  of  Oregon  K.  ft  N.  Co.  v.  Falr- 
chUd,  224  U.  8.  CIO,  32  Sup.  Ct  536,  66  L. 
Ed.  863,  where  the  court  had  under  consid- 
eration the  Washington  statute  (Session 
Laws  1905,  c.  81,  as  amended  March  16, 1007, 
c  226).  The  method  provided  by  the  statute 
of  Washington  was  for  a  bearing  before  the 
Commission,  upon  notice  in  advance  to  the 
company,  as  to  the  proposed  order  which  the 
Commission  was  asked  or  was  proiK>sing 
to  make,  at  which  hearing  the  company  had 
the  right  to  appear  by  counsel,  cross-examine 
the  witnesses  produced  by  the  complainants 
or  Commission,  and  to  Introduce  such  evi- 
dence as  it  desired.  After  such  Investigation 
the  Commission  made  such  order  as  it  saw 
proper,  and  If  the  company  affected  thereby 
deemed  It  cmtrary  to  law,  it  applied  to  the 
superior  court  of  the  proper  county  for  a 
writ  of  review,  for  the  purpose  of  having  its 
reasonableness  and  lawfulness  inquired  In- 
to and  determined.  In  the  superior  court, 
the  cause  was  heard  without  the  intervention 
of  a  Jury,  on  the  evidence  and  exhibits  In- 
troduced before  the  Commission  and  certified 
to      It   Upon  such  hearing  the  superior 


court  entered  an  order,  either  affirming  or 
setting  aside  the  order  of  the  Commission 
under  review  and  remanding  the  cause  back 
to  the  Commission  for  further  action.  If 
such  order  was  affirmed,  the  right  of  appeal 
to  the  Supreme  Court  was  given. 

In  the  case  of  (^egon  R  ft  Co.  v.  Fair- 
child,  supra,  it  was  contended  that  the  Wash- 
ington statute  failed  to  furnish  an  adequate 
hearing  or  opportunity  for  Jndldal  review, 
especially  in  prohlblttaig  the  sutmiisslon  to 
the  court  of  competent  evidence  as  to  the 
unreasonableness  of  the  order;  and,  farther, 
that  there  was  no  evidence  of  a  pntdlc  neces- 
sity, and  tfiat  ttie  order,  was  void  as  taking 
proper^  without  due  process  of  law.  Speak- 
ing of  the  objection  that  ttie  statute  tailed 
to  famish  an  adequate  hearb^  or  opportuni- 
ty for  Judicial  review,  the  camt  says: 

"So  that  where  the  taking  Is  under  an  ad- 
ministrative regulation  the  defendant  must 
not  be  denied  the  rl^t  to  show  that  as  a 
matter  of  law  the  order  was  so  arbitrary, 
unjust,  or  unresaonable  as  to  amount  to  a 
deprivation  of  property  In  violation  of  the 
fourteenth  aznendmrat  (Silcago,  etc.,  B.  R. 
V.  Minnesota,  184  U.  S.  418  [10  Sup.  Ot  462, 
702,  33  It.  Ed.  070];  Smyth  v.  Ames,  leO  U. 
S.  466  [18  Sup.  Ct  418.  42  U  Bd.  819] ;  Chica- 
go, etc.,  R  R.  V.  Tompkins,  176  U.  S.  167,  173 
[20  Sup.  Gt  386,  44  L.  Ed.  417]. 

"2.  This  was  recognised  by  the  Supreme 
Court  of  the  state,  which  held  that  this  con- 
stitutional right  was  not  denied,  but  that  the  . 
statute  furnished,  first,  an  adequate  oppor- 
tunity to  be  heard  before  the  Commission, 
and  then  provided  for  a  Judicial  review  by 
authorizing  the  company  to  test  the  validity 
of  the  order  in  the  superior  court  Both  of 
these  rulings  are  assigned  as  error  by  the 
Oregon  Coinpany.  It  complains  that  the 
statute  did  not  afford  it  the  means  of  mak- 
ing a  defense  before  the  CommlssioD  and 
yet  required  it  to  attack  the  reasonableness 
of  the  order  on  such  evidence  as  It  might  * 
have  been  able  to  produce  before  the  admin- 
istrative body.  If  this  were  true,  the  defend- 
ant's position  would  be  correct,  for  the  hear- 
ing which  must  precede  the  taking  of  proper- 
ty Is  not  a  mere  form.  The  carrier  must 
have  the  right  to  secure  and  present  evidence 
material  to  the  issue  under  investigation.  It 
must  be  given  the  opportunity  by  proof  and 
argument  to  controvert  the  claim  asserted 
against  It  before  a  tribunal  bound  not  only 
to  listen  but  to  give  legal  effect  to  what  has 
been  established.  But,  as  construed  by  the 
state  court,  all  these  rights  were  amply  se- 
cured the  statute,  which  declared  that  the 
Commission, '  'after  a  full  hearing,'  ml^t 
require  traxk.  connection.  On  such  investiga- 
tion the  company  could  have  objected  to  ttie 
sufficiwicy  of  the  complaint  and  obtained  an 
order  reqifirlng  it  to  be  made  more  spedflc 
as  to  the  exact  location  of  the  pn^xwed 
tracks.  The  defendant  was  given  the  benefit 
of  compulsory  process  to  secure  and  present 


Digilized  by  Google 


986 


Ul  PAGIFIO 


BBPOBTEB 


(N.M. 


eTidence  in  Its  belulf.  Tbere  was  a  provi- 
sion to  reQutre  tbe  attendance  of  witnesses, 
the  production  ot  docnments,  and  for  tbe 
taking  of  testimony  by  d^sLtloo.  It  also 
bad  the  right  to  cross-examine  witnesses  pro- 
duced on  the  part  of  the  Gommlasbm  and  the 
privilege  of  offering  evidence  on  every  matter 
material  to  the  Inrestlsatlon. 

[3]  "3.  The  defendant  Insists,  however, 
that,  no  matter  how  complete  the  ri^t  to  be 
heard  before  the  Commission,  tiie  statute, 
having  ^nied  all  other  opportunity  for  test- 
ify tbe  validity  of  tbe  order  In  tl»  state 
courts,  fumisbed  an  uttwly  Inadeqnate  ]a- 
dldal  review,  because,  as  tbe  carrtw  could 
not  anticipate  what  dedalon  would  be  mftde^ 
It  was  unjust  to  require  it  to  produce  evlr. 
dmc^  to  show  in  advance  the  unreasonable- 
neSB  of  an  order,  the  terms  <tf  which  wvn 
not  known.  From  this  It  argues  that  tlut 
statute  was  unconstitutional  in  so  far  as  It 
prevented  tbe  court  from  receiving  compe- 
tent and  lunienmttlative  testimony  tending  to 
prove  that  there  was  no  public  necessity  for 
making  the  txuck  connection  and  that  the 
order  was  void. 

"This  posltirai  would  l>e  true  if  tbe  defend- 
ant had  not  been  put  on  notice  as  to  wliat 
order  was  asked  for  and  then  given  ample 
opportunity  to  show  that  it  would  be  unjust 
or  unreasonable  to  grant  it  In  this  case, 
and  under  the  statute,  it  was  given  such 
notice.  The  complaint  alleged  that  some  of 
the  towns  were  important  shipping  points 
and  that  at  all  of  them  there  was  a  public 
necessity  that  the  roads  should  be  connected. 
The  defendant  denied  each  of  these  allega- 
tions. The  hearing,  both  on  the  law  and 
the  facts,  was  necessarily  limited  to  that  is- 
sue. There  could  have  been  no  valid  order 
which  was  broader  than  that  claim.  The  de- 
fradant  was  charged  with  notice  that  if  the 
allegations  of  the  complaint  as  to  necessity 
were  established  the  order  could  then  be 
•  lawfully  granted,  unless  there  was  also  proof 
that  the  cost,  In  comparison  with  the  re- 
ceipts, or  other  fact,  made  it  unjust  to  re- 
quire the  connections  to  be  made.  Tbe  car- 
rier was  therefore  given  the  right  both  to 
meet  the  charge  of  public  necessity  and  also 
to  establish  any  fact  which  would  make  it 
unjust  to  pass  the  order. for  wMch  the  com- 
plainant prayed.  Tlie  act  further  provided 
that,  after  the  administrative  body  had  act- 
ed, the  carrier  should  have  the  right  to  test 
the  lawfulness  and  reasonableneM  of  the 
regulation  in  Uie  superior  court,  where 
every  error  in  rejecting  or  »:cludlnff  evi- 
dence, or  otherwise,  could  be  corrected.  On 
that  trial  the  court  wtLm  not  bound  by  the 
flndlng  of  text,  but,  like  the  C4»umlasion,  It 
was  obliged  to  weigh  and  consider  the  testi- 
mony and  to  give  full  eSect  to  what  was  es- 
tablished Ity  tbe  evidence^  since  it  acted 
Judicifllly,  'under  an  Imperative  obligation, 
with  a  Boaae  of  offldal  responslblltty  for  Im- 
partial and  right  decision,  which  Is  tamntaH 


to  the  discharge  of  ofitdal  duties.'  Kentudty 
Railroad  Tax  Gases,  US  U.  8.  321.  8S4  [6 
Snp.  Gt  57,  29  L.  Bd.  414]. 

"4.  Having  been  s^ven  fnll  opportunity  to 
be  heard  on  the  issues  made  by  the  complaint 
and  answer,  and  as  to  the  reasonablaiess  of 
the  proposed  order  and  having  adopted  the 
statutory  method  of  review,  this  company 
cannot  comidain.  It  had  the  right  to  cMCtf 
all  competent  testimony  before  the  Commis- 
sion, which,  in  view  of  tbe.form  of  prooeed- 
Ings  authoriied  by  tlie  statute,  acted  in  ttiis 
respect  somewhat  like  a  master  in  chancery 
who  has  been  required  to  take  testimony  and 
T^iort  bis  findings  of  fact  and  conclnalona  of 
law.  Tbe  court  would  test  its  correctness 
by  tbe  evidence  sidmiitted  to  tbe  master. 
Nor  would  there  be  any  Impairment  of  the 
right  to  a  Judicial  review,  because  additional 
testimony  could  not  be  submitted  to  the 
ctaanc^or.   •   •  • 

**6w  If,  then,  the  dsfendant  bad  notice  and 
was  given  the  right  to  slww  that  the  order 
asked  for,  if  granted,  would  be  unreasonable, 
it  has  not  In  this  case  beat  dcswived  ot  the 
right  to  a  bearing." 

Tbe  Constitutional  Convention  of  Mew 
Mexico,  when  it  adopted  article  11  of  the 
Constitntion,  and  provided  for  tbe  somewhat 
novel  procedure,  after  the  hearing  and  de- 
termination by  the  Commission  for  the  Judi- 
cial review  of  the  action  of  the  Commlasion, 
was  attempting  to  npedite  the  Jndldal  In- 
quiry into  the  reasonableness  and  lawfulness 
of  the  order  made  by  the  Commission ;  provide 
a  method  of  procedure  that  would  be  inex- 
pensive and  simple,  and  that  would  preserve 
the  rights  of  tbe  people  on  the  one  hand, 
and  of  the  owners  of  the  public  service  cor- 
porations on  the  other. 

To  this  end,  notice  to  the  company  to  be 
affected  by  a  proposed  order  was  to  be  given, 
and  a  bearing  required  thereon,  at  whldb 
the  company  and  the  complainant  may  pro- 
duce all  their  evidence  bearing  upon  the  is- 
sues and  the  Justness  of  the  proposed  order, 
cross-examine  witnesses,  etc  It  was  the  evi- 
dent intent  of  the  framm  of  the  instrument 
that  all  the  known  evidoice  should  be  pro- 
duced before  the  Commission  In  the  first  in- 
stance. After  the  Commission  has  made  its 
final  order,  the  public  service  company  has 
20  days  within  which  to  voluntarily  comply 
with  the  order.  If  it  does  so  comedy,  and 
the  order  Is  satisfactory  to  the  complaining 
party,  no  further  proceedings  are  required. 
Should  it  fail  to  comply,  unless  an  order  of 
removal  Is  taken  from  such  determination  by 
the  Commission,  by  the  company  affected, 
the  Commission  must  remove  such  cause,  to- 
gether with  all  the  evidence  adduced  upon 
tbe  bearing,  with  tbe  documenca,  etc.,  to  the 
Supreme  Court  It  Is  also  provided  that, 
when  the  case  Is  removed  to  this  court  by 
the  OraoBnlsslon,  "no  additional  evitence 
shall  be  allowed."  If  the  case  has  been  re- 
moved here  by  tbe  defraidant,  tlie  "Supreme 
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Court  may,  npon  aK>Ucation  in  ita  dlacretloii, 
or  of  its  own  nioUoa,  require  or  authorize 
additional  evidence  to  be  taken  in  sadi 
cause."  We  mast  confess  that  tJtila  provi- 
filon  of  the  Constitution  has  required  a  great 
deal  of  consideration  to  enable  us  to  arrive 
at  what  we  brieve  to  have  been  the  puriwse 
and  intent  of  the  f  ramers  of  the  instrument 
in  this  r^ard.  It  has  been  suggested  that 
the  proper  solution  is  that,  In  the  event  of 
a  failure  on  the  part  of  the  company  affected 
to  remove  the  cause,  It  Is  our  duty  to  affirm 
the  order  of  the  Oommisslon  and  carry  into 
effect  its  determination;  that  the  court,  In 
such  event.  Is  not  required  to  look  into  the 
question  of  the  reasonableness  or  lawfulness 
of  the  order.  We  do  not.  however,  believe 
tiiat  such  was  the  intent,  hot  rather  that  the 
court  should.  In  either  event,  from  the  evi- 
dence adduced,  determine  snch  qoestlonB 
and  mete  out  Justice  to  the  company  and  to 
the  public.  That  being  tm^  the  only  imrpoae 
or  design.  ^  glvli^  to  the  company  the  right 
to  remove  the  cause,  was  that  aaCh  party 
conld  make  a  showing  to  the  court  that  new 
evldwce  had  been  discovered  or  new  facts 
develpped  which  would  have  a  matwlal 
bearing  opon  the  matter,  and  thus  give  to 
the  court  ttie  power  to  remand  the  cause  to 
the  G<nnmi88lon  tox  the  taUlng  oi  sndh  tax- 
thw  testimony;  or,  to  give  to  the  court,  whm 
the  caose  was  removed  the  Gompany,  and 
it  foond  the  evidence  not  altogetlier  satlft* 
tactray  la  aome  reepect.  or  nptm  some  point, 
-power  to  remand  the  cause  and  require  the 
taking  ct  additliHial  testimony.  In  brlet 
then,  the  dlfferenee  between  the  two  methods, 
as  we  nndentand  It,  Is  fliat  where  the  cause 
Is  removed  by  the  Commission,  fills  court 
must  determine  the  lawfulness  and  reason- 
ableness of  the  order  upon  the  evidence  ad- 
duced, even  though  it  may  appear  to  the 
court  that  other  focts  might  be  produced, 
which  might  show  the  order  to  be  unrea- 
sonable. Where  the  cause  is  removed  by  the 
company,  it  gives  to  the  court  more  latitude, 
and  enables  It  to  require  additional  testi- 
mony before  arriving  at  an  ultimate  deter- 
mination of  the  question.  We  believe  it  was 
the  intraUon  to.  In  all  cases,  accord  to  both 
parties  a  Judicial  bearing,  npon  the  merits. 

Upon  the  hearing  in  this  court  It  was 
argned  by  the  Attorney  General  that  this 
court  had  the  right  to  form  Its  own  Indepen- 
dent Judgment  in  the  matter;  that  it  was 
not  confined  to  a  consideration  of  the  reason- 
ableness and  lawfulness  of  the  order  made 
by  the  Commission,  with  the  power  to  either 
enforce  snch  order  by  Its  Judgment,  or  refuse 
to  enforce  it  That  the  court  could,  for  in- 
stance, in  a  rate  case,  where  the  Commission 
had  fixed  the  rate  at  two  cents  a  mile  for 
carrying  passengers,  either  raise  or  lower  the 
rate  by  its  Judgment  That  such  power  was 
conferred  by  the  language,  "The  said  court 
shall  have  the  power  and  it  shall  be  Its  duty 
to  decide  such  cases  on  their  merits,  and 


carry  into  effect  its  Judgments,  orders  and 
decrees  made  in  such  cases,  by  fliu,  for- 
feiture, mandamus,"  etc.  Now,  if  the  con- 
tendon  Is  sound,  then  the  provision  Just 
quoted  Invests  this  court  with  legislative 
power  to  fix  rates.  There  Is  no  doubt  but 
that  the  people  of  the  state  by  ctmstltntlonal 
provision  conld  confer  such  power  upon  the 
Judges  of  the  Supreme  Court  If  they  saw 
fit,  they  might  combine  all  the  power  of  gov- 
ernment in  one  deitartment ;  but  such  action 
would  not  l>e  in  accord  with  the  settled  pol- 
icy of  the  states  of  the  Union,  where  It  has 
been  the  studied  purpose  to,  so  far  as  possi- 
ble, ke^  separate  the  three  great  depart- 
moits,  and  we  should  not  construe  the  pro- 
vlslfHi  as  conferring  legislative  power  upoa  , 
this  t>ody,  unless  compelled  to  do  so  by  dear 
and  unmistakable  language. 

Let  us  consider  the  results  tnat  would 
follow  audi  a  construction.  Section  1E2  of 
arttdtt  13  of  the  Constitution  of  Virginia  is 
in  many  rejects  similar  to  the  iwovlslons  ot 
our  Oonstltntirai,  for  the  regulatkm  ot  pnh- 
IIc  serrloe  oorpOTttbms^  but  spedflcaUy  pro- 
vides^ however,  tor  an  aK>eal  to  the  Supreme 
Court,  and  that  'Whenever  the  court  npon 
appeal,  shall  reverse  .an  tnder  of  tha  Oom- 
misslon affecting  the  rates,  chargee  <a  the 
dasalfleatlon  of  traffle  of  any  transportation 
or  timnsmlasloai  company.  It  aball  at  the  same 
time  mbstltnte  tbotf or  mdi  ordw  as,  In  its 
opinion,  the  Commission  should  have  made 
at  the  time  of  entering  ttt»  order  antealed 
team.**  TbSa  lai^ag^  It  will  be  observed, 
la  fne  from  doubt,  and  spedflcaUy  etmUn 
tb»  dalmed  powers  upon  the  court  This 
iwovlsion  <tf  the  Virginia  Constitution  was 
before  the  Supreme  Court  of  the  United 
States  in  ibe  case  of  Prentls  v.  Atlantic 
Coast  line,  211  U.  8.  210,  29  Sup.  Ct  67, 
53  li.  Ed.  ISO.  on  appeal  from  the  Circuit 
Court  of  the  United  States,  where  a  bill  In 
equity  was  filed  to  enjoin  the  enforcement  of 
a  rate  establlahed  by  the  Virginia  Commis- 
sion. The  court  speaking  through  Mr.  Jus- 
tice Holmes,  hdd  that  the  power,  ezerdsed 
by  the  court,  in  fixing  a  rate,  under  this  Con- 
stitution was  legislative  and  not  Judicial. 
He  says,  "The  establishment  of  a  rate  is  the 
making  of  a  rule  for  the  future,  and  there- 
fore is  an  act  legislative,  not  Judldal,  in 
kind,"  and  "Proceedings  legislative  In  nature 
are  not  proceedings  In  a  court  within  the 
meaning  of  Rev.  Btats.  |  720  [U.  S.  Comp. 
St  1901,  p.  581],  no  matter  what  may  be  the 
general  or  dominant  diaracter  of  the  body  in 
which  they  may  take  place.  •  •  •  That 
question  depends,  not  npon  the  character  of 
the  body,  but  npon  the  natnre  of  the  proceed- 
ings." And,  "the  decision  upon  them  can- 
not be  res  Judicata  when  a  suit  is  brou^t" 
Now,  if  this  be  the  correct  rule,  and  it  ap> 
pears  to  be  firmly  settled  in  the  United  States, 
and  certainly  appeals  to  reason,  were  we 
to  adopt  the  construction  suggested,  it  would 
make  ot  this  court,  in  these  casea,  a  mere 
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leglsladre  body.  Its  dedalons  would  not  be 
res  Judicata,  and  parties  affected  by  tbe 
orders  would  be  enabled  to  go  Into  the  courts 
and  secure  a  Judicial  determination  of  the  rea- 
sonableness and  lawfulness  of  the  ultimate 
rate  fixed,  or  facility  required  to  be  tumisb- 
ed,  hy  this  court  Instead  of  a  speedy  deter- 
mination, lutim^  delay  and  expense  would 
be  Incurred.  We  do  not  believe  that  tbe  caae 
last  cited  had  beui  called  to  tbe  atl^tlon  of 
tbe  able  Attorney  General  prior  to  tlie  az^- 
tnent,  or  the  consequences  considered  in  the 
light  of  the  rule  there  announced. 

Vniat  does  tbe  language  used,  '^dedde  such 
cases  on  their  merits,"  mean?  The  word 
"decide"  means  to  form  a  definite  opinion; 
to  determine;  to  deliberate^  Tbe  direction 
to  decide  sndi  cases  "on  their  merits"  simply 
means  that  the  court  shall  decide  them  on  a 
conslderaticu  of  their  substance  and  the 
legal  rights  Involred  In  opposition  to  a  de<d- 
slon  based  upon  mere  defects  of  procedure  or 
tbe  technicalities  thereof.  It  means  the 
court  etaall  do  Justice  IrrespectlTe  of  infor- 
mal, technical,  or  dilatory  objections  or  con- 
tentiona.  See  cases  cited  in  6  Words  ft 
Phrases,  p.  4493  et  seq.,  and  also  Mulhem  t. 
Railway  Oo.,  2  Wyo.  466.  and  Seely  t.  State, 
11  Ohio,  501. 

But  what  is  the  court  to  decide  on  the 
merits?  It  Is  the  question  of  the  reasonable- 
ness and  lawfulness  of  the  order  made  by  tbe 
Commission,  and  whether  the  defendant  shall 
be  compelled  to  comply  with  such  order.  It 
la  true  the  Constitution  does  not  prescribe 
the  question  whlcb  the  court  Is  to  decide, 
but  we  apprehend  no  other  question  could  be 
involTcd.  If  the  court  finds  the  order  rea- 
sonable and  lawful,  It  enters  a  Judgment  to 
that  effect  and  proceeds  to  ^force  the  same. 
If  It  finds  It  unlawful  or  nnreasonable.  It 
refuses  to  enforce  it,  and  In  such  event  the 
State  Oorporatiott  Commission  may  proceed 
to  form  a  new  order,  it  necessary  proper, 
under  propw  mlea  to  be  prescribed  by  tbe 
Commission. 

Tbe  attorney  tor  the  railway  company  ap- 
plied to  the  court  for  i)ermi88ion  to  Introduce 
before  this  court  additional  evidence,  for 
the  claimed  purpose  of  showing  that  the  or- 
der entered  by  the  Oommlsslon  was  uncon- 
stitutional, nnreasonabte,  mijnst,  and  con- 
fiscatory, and  In  violation  nf  section  1  of  tbe 
fourteenth  amendmoit  to  the  Constitution  of 
the  United  States,  and  because,  under  tba  pro- 
visions  of  our  dmstltution,  said  company  was 
precluded  from  Introducing  spch  evidence, 
tbe  argomeid;  vu  made  that  section  7  of 
artide  11  was  unconstltntional  and  In  vlola^ 
tlon  of  said  section  1  of  article  14.  This  con- 
tmtion,  however,  Is  answered  the  Su- 
preme Oonrt  of  tlia  United  States  In  tbe  case 
of  Or^n  R  A  K.  Oo.  r.  Fairdiild,  supra, 
and  need  not  be  furthw  emsldered.  We 
might  add,  however,  that  in  no  case  does  the 
Constitution  contemplate  tbe  taking  of  ad- 
ditional evidence  in  the  8uia«me  Court;  bat 


as  has  been  said,  In  a  proper  ease,  the  cause 
will  be  referred  back  to  the  Commission,  fcr 
such  puriHwa 

Having  considered  tbe  provisions  of  our 
Constitution,  Involved  In  this  proceeding,  wa 
will  notice  such  objections,  contained  in  tba 
motion  to  dismiss,  filed  by  the  railway  com- 
pany, as  have  not  already  been  dlvoeed  of 
by  what  has  been  heretofore  said. 

The  company  Insists  tbat  It  la  cntUJed  to  a 
Jury  trial  of  the  Issues  Invrtved,  because,  by 
section  12  of  article  11  of  the  XJonstitntion 
of  this  state,  it  la  provided  that  the  right  of 
trial  by  Jury,  as  it  heretofore  existed,  abaU 
be  secured  to  all  and  remain  Inviolate,  and^ 
at  the  time  of  the  adoption  of  the  Omstitii- 
tlon.  the  provision  of  the  federal  Oonstltuttmi 
Chat,  "in  suits  at  common  law,  where  the 
value  In  controvmy  shall  exceed  twenty 
dollars,  the  right  of  trial  by  Jnry  shall  be 
preserved,"  was  in  force  In  the  territory. 
That  the  provision  was  in  totce  cannot  be 
disputed.  But  it  Is  likewise  true  that  the 
state  could  abolish  trial  by  Jnry,  if  It  so 
elected.  In  considering  the  conflicting  pro- 
visions of  a  Gonstitutlon  or  a  statute,  tbe 
great  object  to  be  kept  in  view  Is  the  legisla- 
tive Intent  Viewing  the  Instrument  as  & 
whole,  we  do  not  believe  there  is  any  conflict 
It  was  evidently  tbe  purpose  to  retain  the 
right  to  a  trial  by  Jury,  as  it  theretofore  ex- 
isted in  the  territory  of  New  Mexico,  except 
in  special  proceedings,  for  whlcb  expresa 
provision  was  made  In  the  same  Instrument 
The  later  express  provision  carved  an  exc^ 
tlon  oat  of  the  previous  general  provision,, 
and  of  course  would  be  'heU  to  control. 
Were  the  two  provisions  irreconcilably  re- 
pugnant the  last  in  order  of  time  and  local 
position  would  be  preferred.  Quick  v.  White 
Township,  7  Ind.  670. 

Objection  Is  made  because  of  the  failure 
of  the  C<mimi8Slon  to  serve  npon  the  railway 
company  copies  of  tbe  petitions  or  complaints 
Qpon  which  the  action  was  based;  but  tbe 
company  Is  not  in  position  to  take  advantage 
of  such  failure,  were  it  vital.  In  that  no  ob- 
jection was  interposed  before  the  Commit 
Blon  because  of  such  fidlnr&  It  will  not  t>e 
conducive  to  orderly  procedure  to  permit  a 
company,  against  whom  proceedings  are  in- 
stituted, to  sit  quietly  by  in  file  Commlsslou 
and  pmnit  the  hearing  to  be  dosed,  and 
raise  objections  In  this  court  whlidi,  if  inter- 
posed before  the  ConunlsBlon,  could  be  cured, 
and  delay  and  emtoiae  avoided.  Both  par- 
lies to  a  proceeding  are  presnmed  to  be  Cap 
miliar  with  the  flies  In  the  case  and  to  know 
the  record.  The  company,  by  its  general 
appearance  without  objection  before  tbe  Com- 
mission,  waived  all  irregularity  preceding 
such  hearing. 

It  is  next  claimed  that  the  record  dlsdosee 
the  Commission  did  not,  prior  to  the  mak- 
li«  of  the  order  for  the  bearing,  endeavor 
by  mediation  to  effect  a  settlement  of  tiie 
grievances  complained  of  as  required  by  seo- 


Digilized  by  Google 


N.1D 


BEWARD  T.  Dm^VSR  *  B.  O.  B.  00. 


989 


tlon  2,  c  78.  8.  L.  1912.  No  obJecUon  to 
such  failure  was  Interposed  before  tbe  Com- 
nUasioD,  and  therefore  It  Is  not  aTalUng 
here.  We  might  add  howerer,  that  the  rec- 
ord does  show  that  numerous  letters  passed 
between  the  Conunisslon  and  tbe  company, 
In  an  effort  to  bring  about  such  settlement. 

It  Is  Insisted  that  the  cause  should  be  dis- 
missed, because  It  appears  uimn  the  face 
of  the  record  herein  that  no  certified  copy 
of  the  order  of  the  State  Corporation  Com- 
mission made  herein  was  served  on  the  rail- 
way company  as  required  by  section  4,  c.  78, 
8.  L.  1912.  The  record  contains  the  certif- 
icate of  Edwin  F.  Coard,  assistant  clerk  of 
the  Commission,  wherein  he  certifies  "that 
I  served  a  copy  of  the  within  order  upon 
the  within  named  the  Denver  &  Rio  Orande 
Railroad  Company  by  delivering  a  true  copy 
thereof  to,"  followed  by  a  statement  of  the 
person  served,  eto.,  which  Is  not  questioned. 
It  la  true,  tbe  proof  of  service  does  not  spe- 
dflcally  show  that  a  certified  copy  was  de- 
livered, but  it  does  recite  that  a  true  copy 
of  the  same  was  served.  This  certainly  was 
solliclent  to  convey  notice  to  tbe  company 
of  the  order  and  its  terms  and  provisions, 
and  was  all  the  company  could  ask.  This 
court  Is  enjoined  by  tbe  Constitution,  in 
these  matters  to  disregard  tecbnlcalitles,  and 
this  objection  Is.  we  think,  a  trivial  techni- 
cality, and  without  merit. 

[4]  Passing  now  to  the  consideration  of 
the  question  raised  by  the  railway  company, 
upon  the  merits  of  the  case,  we  find  objec- 
tions interposed  to  certain  specific  findings 
of  fact  made  by  the  ComnUssion ;  the  asser- 
tion being  made  that  such  findings  are  not 
supported  by  the  evidence.  While  it  Ls 
proper  for  the  Commission  to  make  findings 
of  fact,  still  such  findings  can  have  no  force 
or  effect  In  this  court  Oar  Constitution 
doea  not  require  this  court  to  consider  or 
give  any  effect  to  such  findings,  but  enjoins 
that  this  court  shall  "decide  such  cases  on 
their  merits."  It  does  not  even,  as  Is  usual- 
ly tbe  case,  make  the  order  of  tbe  Commis- 
sion prima  fade  Just  and  reasonable,  but, 
on  tbe  other  baud,  requires  this  court  to 
pass  upon  tbe  merits  of  the  case,  without 
indulging  In  any  presumptions.  This  being 
true,  it  is  our  doty  to  take  the  order  made 
by  Uie  Commission  and  test  Its  reasonable- 
ness and  lawfulness  by  the  evidence  adduced 
upon  the  bearing.  This  court  forms  its  own 
independoit  Judgment,  as  to  eadi  require- 
ment of  tbe  order,  upon  tbe  evidence ;  there- 
fore tbe  findings  made  by  the  Commission 
may  not  be  Justified  1^  the  evMence^  yet  if 
tbe  wiAemca  sustains  the  reasonalOenew  and 
lawfulness  of  the  order  made  It  wonld  ba 
onr  dntr  to  nidiold  and  eofwoe  it  It  will 
not  tberefoia  be  neceiaary  for  us  to  oonsldr 
er  tbe  objectltma  Intarposed  to  tbe  findings 
of  fiact;  but  we  will  pass  to  a  considenitlon 
of  tbe  order  made,  and  ascertain  whether 
it  la  Juat;  reasonable^  and  cornet,  and  anp- 
ported  by  the  erldence. 


The  order  made  was  divided  into  three 
separate  requlrem^ta  or  provisions,  and  we 
will  discuss  them  In  their  order.  The  first 
is  as  follows:  "It  is  hereby  ordered  by  the 
Commission  that  tlie  D^ver  &  Rio  Grande 
Railroad  Company  open  its  station  building 
at  the  town  of  Tree  Pledras  for  the  purp(»e 
of  affording  accmnmodatlons  to  the  traveling 
public  who  may  desire  to  take  a  train  at 
Trea  Pledras  or  alight  thor^om,  and  pro- 
vide suitable  seato,  fuel,  and  water  for  the 
comfort  of  said  passengers." 

The  evidence  discloses  that  the  company 
has  maintained  a  comfortable  station  build- 
ing at  Tres  Pledras  for  the  past  30  years; 
that  It  is  ample  to  accommodate  the  travel- 
ing public  in  tbe  matter  of  waiting  rooms, 
eto.;  but  that  the  company  keeps  the  build- 
ing closed,  and  that  during  Inclement  weather 
no  shelter  Is  provided ;  that  the  section  fore- 
man and  his  wife  reside  in  a  portion  of  the 
station,  and  it  appears  that  Ok  railroad 
company  vrith  but  little  expense  could  fulfill 
these  requirements.  It  is  true  there  Is  but 
little  passenger  traffic  origluatii^  thwe ;  but, 
still,  a  requirement  that  the  company  should 
maintain  a  waiting  room  and  properly  beat 
and  light  the  same  is  but  a  humane  pro- 
vision, and  we  think  fully  warranted  by 
the  facts.  Complaint,  however,  is  made  as 
to  the  form  of  tbe  order ;  tbe  company  claim- 
ing that  it  is  BO  vague  and  indefinite  that  It 
does  not  Inform  the  company  as  to  Just 
what  Is  required.  The  contention  Is  urged 
that  by  the  use  of  the  word  "accommoda- 
tions." In  ttie  <^nse  "opot  Its  statton  at  the 
town  of  Tres  Pledras  for  the  purpose  of  af- 
fording accommodatlonB  to  the  travrilng  pub- 
lic," it  might  mean  that  tbe  company  was 
to  Install  an  agent  to  sell  tickets,  cbtsiL  bag- 
gage, and  run  a  bureau  of  information.  As 
we  read  tbe  order,  bowera;  we  do  not  ao 
understand  the  langoaga  nnd,  nor  do  we 
think  that  it  Is  obacnre  or  uncertain.  It 
simply  directs  tbe  company  to  open  tbe 
bulld^  'Yor  tbe  accommodation  of  the  trar- 
dlng  public'*;  to  open  It,  ao  that  the  public 
using  tbe  road  may  have  shelter.  It  does 
not  direct  tbe  fumiabtng  of  accommodatl<HU, 
bnt  tJie  opening  of  the  building,  so  that  tbe 
acoommodatlmiB  wUl  exist,  via.,  a  place  to 
await  tbe  train,  sheltered  from  tbe  cold  or 
Indement  weather. 

[I]  More  tronble  exists  in  tbe  mnalnlng 
part  of  the  order,  "and  provide  suitable 
seats,  fuel  and  water  fbr  the  comfort  of  the 
passengus."  Tbe  order  made  tbe  Com- 
mission, If  found  to  be  reasonable  and  law- 
ful, is  to  be  enfbrced  1^  Oils  court  by  "fine, 
forfaitnre,  mandamns.  Injunction,  and  ecm- 
tempt  or  other  appropriate  prooeedlngs." 
Now  Buppose  we  found  this  portion  of  the 
ord»  to  be  In  compliance  with  tbe  law,  and 
proceeded  to  enforce  It  The  company,  claim- 
ing a  Gomidlance  wltb  flu  order,  shonld  ahow 
that  it  had  provided  two  aeats,  and  bad  pro- 
vided a  tim  of  coal  or  a  load  of  wood,  but 
no  stoTe  •  conU  this  eovit  ponlab  by  fin^  for- 
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feitare,  at  owtempt  for  a  ftallnn  to  comply 
with  the  order?  Who  la  to  detennliie  what 
number  of  seata  are  anfBdoit  or  tbe  Und 
of  aeata?  Who  la  to  whethw  tiie  seata 
are  aultable?  While  the  order  dlrecta  the 
fumlBhlng  of  fael.  It  doM  not  require  the 
waiting  room  to  be  heated.  The  oonrt  can 
only  enforce  an  order  which  la  reaeonablj 
definite  and  certain.  The  company  may  ex- 
erdae  ita  beat  Judgment,  and  yet  be  met  wUh 
a  new  ccnuplalnt  and  be  aat^cted  to  the  bur 
den  of  another  investigation  with  reference 
to  the  same  situation.  The  public  may  se- 
cnre  an  ordor  for  certain  accommodatiotti, 
which  will  be  abBolntely  Cndtlees,  became 
of  their  InaUU^  to  lecnre  Ita  enforcement 
nda  precedent,  If  eataUlehed,  wonkl  nltlr 
mately  prove  unduly  burdensome  open  the 
court,  the  Oommliwlon,  the  railroads,  and  the 
pe«^  la  the  intraeat  of  Jnetloe  there 
abould  be  an  end  to  UtSgatUm.  Mandamne 
doea  not  lie  to  compel  the  performance  of 
a  dnty  calling  for  the  ffinrdae  of  judgment 
and  dlacretlon  <m  the  part  of  the  person  at 
whose  hands  the  performance  la  required. 
SpeUlng,  InJ.  A  Bz.  B.  |  1884. 

As  said  1^  the  court  In  the  ease  ct  Boaa 
T.  Batter,  67  Hun,  JIO,  10  M.  Y.  SnppL  444: 
"The  ai^ieUant  has  not  been  directed  to  do 
any  q)eclflc  tblnft  and.  If  a  commltmmt  were 
Issued  npcm  sndi  an  ord».  It  would  be  Im- 
possible  for  the  ahetlff  to  detmnlne  whoi 
the  appelant  had  oonfoimed  to  Ita  require- 
ments. It  Is  absolately  clear  that  a  party 
cannot  be  adjudged  to  be  la  contempt  with- 
out definite  stating  what  he  shall  do  m 
order  to  purge  himself  of  tt»  eontempt"  In 
order  to  be  ralid,  binding  and  enforceable^ 
the  ordw  nniBt  be  reasonably  definite  and 
cataln  Ih  Its  terms  and  requirements.  Rail- 
way Company  v.  People,  20  Goto.  App.  181, 
77  Pac  1026.  Se^  also,  81  Oy&  61,  where 
It  is  said:  "The  orders  of  the  Ballroad  Onu- 
ndsBlon  must  be  deflnlta  and  qtedflc  as  to 
what  Is  required  to  be  dime  the  railroad 
company."  State  t.  Chicago,  ete.,  B.  Co.,  16 
S.  D.  617,  94  N.  W.  406. 

We  think  the  order  in  tiie  present  case 
should  have  spedfled  the  number  and  kinda 
of  seats,  and,  liutead  of  requlrii^  the  fnr^ 
nlsfalng  of  fuel,  ahould  hava  reqidred  tb» 
station  to  be  comfortably  heated  during  cer^ 
tain  hours  previous  to  the  arrival  of  trains. 

A  more  serious  question,  going  to  tte  mer- 
its of  the  order,  la  presented  by  the  second 
requlrooient,  rls.:  "It  Is  further  ordered  by 
the  Oommlsslon  that  the  Denver  &  Hto 
Grande  Railroad  Company  maintain  a  rep* 
reeentatlve  at  this  station,  whose  duty  It 
shall  be  to  receive  freight  and  ptapalj 
store  the  same  In  freight  station  to  protect 
same  from  pillage  and  tbe  elements,  and  to 
properly  dieck  out  such  freight  to  the  right- 
ful owners  when  called  for." 

Tbe  evidence  in  the  record — and  of  course 
we  must  determine  the  reasonableness  and 
lawfulness  of  tiie  order  waitHj  upon  soCh  evi- 
dence—Shows that  when  this  station  was  es- 
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tabUabed,  and  for  many  yean.  It  eondaoci 
to  be  the  shipping  point  flw  Tain^  Oe  cosstj 
seat  of  Taos  county,  and  ttie  eonnaritj 
surrounding  it  While  this  conditioa  existed, 
the  station  was  very  remunerative,  and  u 
agent  and  the  usual  station  fadUOca  m 
maintained.  A  few  years  beem  tht  no- 
road  dedded  to  lUaeintlBiie  Oe  agMt  aal 
telegraph  station,  a  new  wagon  road  wtt 
built  from  TaoB  to  SnrHleta,  whtt  m 
much  shorter  and  easier  of  travd.  The  no- 
road  company  th«  eatabUalied  a  Hattoa  u 
the  latter  point,  and  bf  far  tbe  major  por- 
tion of  the  traffic  that  had  hithtfto  tmi 
an  outlet  through  Tree  Pledras  went  ty  8er- 
^leta.  Bnslness  at  Ties  Fledras  fdl  off  tD 
anch  a  point  that  the  company  dedded  On: 
It  waa  not  warranted  la  oonttnulns  to  kcqi 
an  agoit  at  that  places  and  accordinglT  n- 
moved  the  agen^  and  since  Deeanbv,  IMO. 
said  station  has  bea  opetatad  as  a  *)r- 
pay"  station.   The  railroad  has  coatlaDid 
to  stop  its  trains  at  tlut  ^aee  fbr  feott 
tttHgtit  and  paasengos.  Tbe  borinMi  of  tbe 
station  for  the  year  191X,  as  shown  hj  tke 
evidence,  amounted  to:  Passenger  receiptA. 
V68L23;  freiCht  forwarded.  talitx 
received,  fl,8Ba«6-or  a  total  of  |S^Ta 
Now  It  is  vary  evident  that  the  total  sbcnid 
not  be  credited  to  thia  statloi,  beeaott !« 
do  so  would  be  to  deprive  tbe  statkaa  tree 
which  the  incoming  freight  orlglastad,  ind 
tbe  outgoing  freli^t  mm  reeelvcd,  of  tkir 
pnver  credit,  and  their  i»oper  ibaic  of  Ebf 
necessary  expense  in  handling  the  aasie.  it 
is  not  clear  whether  the  passenger  ne^f 
were  all  derived  from  outgoing  paasamn 
therefbre  we  will  not  consider  tbean  ta 
division  of  business,  but  will  pnasne  ikit 
they  wwe  properly  an  oedited  to  Qfi  n- 
tlon.   Oiould  we  divide  equally,  the  tatoB- 
Ing  and  ou^dng  fk^ght,  between  Hrii  la- 
tlon  and  the  stations  of  Its  origin  or  ds- 
tlnatlon.  we  find  that  this  station  dosU  «'t 
be  credited  with  the  sum  of  |2,OM.48l 
Included  the  passenger  receipts,  fw  Oe  pv- 
pose  of  arriving  at  the  question  If  U  K 
material  as  to  whether  tbe  eamlnp  At 
station  Justify  the  requlremeDt  for  tbe  naii- 
tenance  of  an  agent   Tite  undlspottd  eri- 
dence  shows  that  It  wlU  coot  tte  laOn*' 
company  fT5  per  month  to  mafaitaia  u 
agent  at  this  place,  who  la  not  also  a  td^ 
graph  operator,  and.  as  the  Ooomlnles  tf 
not  require  the  agent  to  be  an  opecator.  ** 
will  assume  that  t^t  sum  would  be  mB- 
dent  This  would  require  the  yearly 
of  9900,  to  Which  we  add  the  iOB  o(  IKK 
suown  to  be  tb»  added  iaddcotal  eipcB*  ^ 
the  way  of  fuel,  etc:   Dednctlag  tbta 
from  the  total,  i«op«3y  creditable  t»  tk 
station,  it  leaves  a  balanos  of  but  $UKi* 
for  this  station  to  contribute  toward  * 
maintenance  and  (H;t«atlMk  of  the  road,  PS- 
ment  of  interest,  and  reasonable  dlrMei* 
Of  course.  It  goes  without  saying  that,  o** 
the  facta  Aown  to  exist  In  thia  can,  * 
pn^ortlon  is  not  reaatmaUa 
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«t  this  sflue,  who  wonld  do  all  that  the  or- 
der required  done,  at  a  much  lee*  cost  than 
4960  a  ywi;  hot  the  GomndsaliHi  has  failed 
to  develop  anj  evidence  to  show  aach  fact, 
and  we  cannot  go  outside  of  the  record. 

The  Attorney  Qeneral  contends,  however, 
that  upon  the  foots  disclosed  by  the  record 
In  this  ease,  tiie  court,  in  determiiiiiis  the 
reasouabteoees  or  nnreasonabloiees  of  the 
order  made  reqairlng  the  malntenanoe  of  an 
agent,  must  necessarily  presume  that  the  or- 
der is  reasonable  and  Jost  because  the  rail- 
road company  has  failed  to  introduce  evi- 
•dence  showing  the  receipts  from  the  opera- 
tion of  Its  lines  in  New  Mexico,  and  the  ex- 
pense and  the  just  proportion  of  the  fixed 
•dianies,  etc.,  upon  tbe  road;  that;  having 
-failed  to  make  such  showing,  the  court  must 
^esnme  that  Its  net  inofits  upon  its  lines 
In  New  Mexico  are  sufficient  to  Justify  it  In 
Incurring  the  Increased  expense  at  the  sta- 
tion in  Question.  He  evidently  reasons  Upon 
the  theory  upheld  by  the  Supreme  Court  of 
the  United  States  In  the  case  of  Atlantic 
Coast  line  t.  North  Carolina  Corporation 
•GommisBlon.  206  U.  8. 1,  27  Supw  Gt  586,  61 
Ia  Ed.  988,  11  Ann.  Gas.  SdS,  wherein  the 
court  says:  **As  the  duty  to  furnish  neces- 
■safy  fadlltlee  is  coterminous  with  the  pow- 
ers of  the  oorporatton,  the  obligation  to  dls- 
diarge  that  duty  must  be  considered  in  con- 
nection with  the  nature  and  productiveness 
«f  the  corporate  tmslness  as  a  whole,  the 
-diaracter  of  the  swricea  required,  and  the 
public  need  for  Its  peifbmiance."  In  that 
•case  the  court  was  considering  an  order  made 
by  the  Gorpwation  Gommis^on  of  North 
Carolina,  wliidi  was  sustained  by  the  Su- 
preme Court  of  the  state,  reqnlrliuc  the  rail- 
road company  to  install  an  additional  pas- 
senger train,  in  order  that  the  passengers  on 
Its  lines  could  make  connection  with  another 
road.  The  Swreme  Court  of  the  United 
States,  In  the  case  under  consideration,  dif- 
ferentiates between  an  order  fixing  rates  and 
an  order  requiring  the  furnishing  of  a  facility, 
necessarily  required,  in  order  that  the  road 
may  carry  out  its  absolute  duty  to  the  pub- 
Ua  The  court  says:  "Hie  distinction  be- 
twem  an  order  relating  to  sudh  a  subject 
and  an  order  fixing  rates,  o>niing  within  ei- 
ther of  the  hypotheses  which  we  liave  stat- 
•ed,  is  apparent  This  is  so  because,  as  the 
IHlmal  duty  of  a  carrier  Is  to  furnish  ade- 
•quate  facilities  to  the  public,  that  duty  may 
well  be  compelled,  although,  by  doing  so,  as 
■an  inddmt  some  pecuniary  loss  from  rendw- 
ing  such  service  may  result.  It  follows 
therefore  that  the  mere  incurring  of  a  loss 
from  the  p^formance  of  m&i  a  du^  does  not 
in  and  of  itself  neoessarily  give  rise  to  the 
■conclusion  of  unreascmableness  under  the 
■doctrine  of  Smyth  v.  Ames,  or  under  the  oon- 
oesstons  made  In  the  two  propositions  we 
have  stated."  The  court  sustained  the  or- 
der wUdL  required  the  railway  company  to 
run  an  additional  passenger  train,  ev^ 
though  to  do  BO  resulted  in  a  daily  loss  to 


the  corapany  of  fUt.  It  Is  true  the  fkcts  in 
the  case  disclosed  that  the  company  was 
making  a  lai^  profit  by  Its  operation  with- 
in the  state  of  North  Carolina,  and  It  was 
contended  that  the  same  rule  should  be  ap- 
plied as  -tliat  allied  in  rate  eases.  The 
court  used  language  that  might  seem  to  im- 
ply that  if  lliat  rule  were  applied  it  would 
be  proper  to  take  Into  consideration  the  net 
Income;  but,  as  we  read  the  case,  the  court 
did  not  base  its  dedslon  upon  the  fact  ^t 
snch  net  income  was  shown,  but  rathw  upon 
the  theory  that  It  was  the  abs^nte  duty  of 
tibe  road  to  provide  suffldorit  passenger  and 
firdght  trains  for  tlie  accommodallon  of  the 
public,  and  that  the  duty  could  be  oitoroed, 
even  though  as  a  result  a  pectmlary  loss  was 
oktailed.  This  is  so,  we  think,  because  it  la 
the  primal  and  absolute  duty  of  the  railroad 
to  provide  such  facilities.  Such  is  the  very 
purpose  of  its  orgamsaticm.  It  Is  dbartered 
for  the  purpose  of  tranqKntlng  fr^ht  and 
passengers,  and  so  long  as  It  continues  to 
exercise  Its  rights,  under  sndi  charter,  and 
does  not  elect  to  surraider  Its  franchise, 
the  pwformance  of  the  duty  fOr  which  it 
was  called  Into  eztstence  and  given  Its  be- 
ing may  be  enforced,  even  though  such  per- 
formance may  eitail  a  pecuniary  loss.  So 
long  as  It  continuea  to  exerdse  its  franchise 
rights,  it  cannot  escape  the  absolute  duties 
thereby  imposed. 

[I,t]  Its  absolute  duty  Is  to  transport 
freight  and  passengers.  It  Is  not  Ite  prime 
duty  to  provide  depots,  watting  rooms,  sta- 
tion agents,  tel^hone  and  telegraph  facili- 
ties. These  duties  are  only  incidental  to  the 
main  purpose  <Ht  ite  organlsatton.  It  ndght 
mscharge  ite  absolute  duties  without  any  of 
tbese  fadUtlee,  by  merely  stoppingite  trains 
at  designated  idaces  and  loading  and  un- 
loading freight  and  passengers.  When  it  is 
called  upon  to  perform  an  absolute  duty,  of 
course,  the  question  of  eqienae  cannot  be  con- 
sidered; but,  wh&i  the  duty  Is  only  an  in- 
cident to  the  main  duty,  then  the  quesU<m 
of  expense  becomes  of  more  in^rtaiwe,  and. 
In  determining  the  quastton  of  reasonable- 
ness, the  revenue  derived  by  the  company 
from  the  public^  tor  whose  aoeommodatlon 
the  facility  is  to  be  furnished,  becomes  of 
importance  and  must  be  considered  in  con- 
nection with  tiie  public  necessity. 

This  distinction  we  think  was  made  more 
manifest  in  the  case  of  Ma  Fac.  By.  Co.  v. 
Kansas,  216  U.  S.  262,  80  Sup.  Ct  330,  61 
L.  Ed.  472,  where  the  court,  in  sustaining  an 
order  of  the  Kansas  Corporation  Commis- 
sion requiring  the  railroad  company  to  run 
a  separate  passenger  train,  say:  "But  where 
a  duty  which  a  corporation  is  obliged  to  ren- 
der is  a  necessary  consequence  of  tiie  ac- 
ceptance and  continued  enjoyment  of  ite 
corporate  rights,  those  righte  not  having  been 
surrendered  by  the  corporation,  other  consld- 
eratlonB  are  In  the  nature  of  things  para- 
mount, since  it  cannot  be  said  that  an  order 
compelling  the  pertormance  of  ancb  duty  at 
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a  peeonlftiy  Ion  is  tmreaBonable.  To  con- 
dnde  to  the  oontraxj  would  be  but  to  deda» 
that  a  corporate  charter  was  [rarely  unilater- 
al, that  Is,  was  Unding  In  favor  of  the  cc»- 
poratkm  as  to  all  nghts  conferred  upon  It 
and  was  derold  aC  obligation  as  to  duties 
Imposed,  even  although  sadi  duties  w«» 
the  absolute  correlative  of  the  rights  con- 
femd.  Was  the  duty  which  the  order  here 
commanded  one  which  the  corporation  was 
under  the  absolute  obligation  to  pwfonn  as 
the  result  ot  the  acceptance  <^  the  charter 
to  operate  the  road.  Is  then  the  Question  to 
be  considered.  It  may  not  be  doubted  that 
the  road  by  virtue  of  the  charter  under 
wbtch  the  branch  was  irallt  ms  obliged  to 
carry  passengora  and  freight,  and  therefore, 
as  long  as  it  enjoyed  Its  charter  rights,  was 
under  the  inherent  obligation  to  aflTord  a 
service  for  the  carrying  of  passengras.** 

The  same  distinction  Is  recognized  by  the 
same  court  In  the  case  of  Oregon  B.  ft  N. 
Co.  V.  Fairchild,  supra,  where  the  court 
say:  "If  the  order  Inrolves  the  use  of  prop- 
erty needed  in  the  discharge  of  those  duties 
which  the  carrier  la  bound  to  perform,  then, 
upon  the  proof  of  the  necessity,  the  order 
will  be  granted,  even  though  'the  furnishing 
of  such  necessary  facilities  may  occasion  an 
incidental  pecoidary  loss.'  But  even  then 
the  matter  of  ezj)en8e  Is  'an  Important  cri- 
terion to  be  taken  into  view  in  determining 
the  reasonableness  of  the  order.*  AUanUc 
Coast  Line  R.  R.  v.  North  Carolina  Commis- 
sion, 206  V.  8.  1,  27  [27  Sup.  Gt  685.  61  L. 
Gd.  933,  U  Ann.  Cas.  398] ;  Missouri  Pacific 
Ry.  V.  Kansas,  216  U.  S.  262  [30  Sup.  Ct 
330,  54  li.  Ed.  472].  Where,  however,  the 
proceeding  is  brought  to  compel  a  carrier 
to  furnish  a  facility  not  Included  within  its 
absolute  duties,  the  question  of  expense  Is 
of  more  controlling  importance.  In  deter- 
mining the  reasonablen^  of  such  an  order, 
the  court  must  consider  all  the  facts — the 
places-and  persons  interested,  the  volume  of 
business  to  be  affected,  the  saving  in  time 
and  expenm  to  -tiie  shipper,  as  against  the 
cost  and  loss  to  the  carrier.  On  a  considera- 
tion of  such  and  similar  facts,  the  question 
of  public  necessity  and  the  reasonableness 
of  the  order  must  be  determined." 

[18-12]  The  Constitution  does  not  confer 
upon  the  Corporation  Commission  the  right 
to  arbitrarily  establish  a  station  or  to  re- 
quire a  station  agent  regardless  of  the  ex- 
pense entailed  upon  the  company,  or  the  ben- 
efit to  be  derived  by  the  public.  It  Is  only 
authorized  to  make  such  an  order  in  this 
regard,  as  "the  public  interests  demand,  and 
as  may  be  reasonable  and  Just."  It  is  not 
to  consider  alone  the  Interests  of  the  public 
affected,  by  the  order,  but  must  determine 
whether  or  not,  taking  Into  consideration 
both  the  interests  of  the  public  and  the  ex- 
pense entailed  upon  the  railroad  company, 
the  order  is  Just  and  reasonable.  Of  course, 
were  the  question  Involved  in  this  case  of 
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the  safety  or  expedition  In  the  operation  of 
trains,  or  the  performance  of  an  absolute 
duty,  a  different  propositlim  would  be  In- 
volved ;  but  these  questions  are  not  involved. 

SurooM  for  butaace,  the  railroad  compa- 
ny had  introduced  proof  as  to  Its  earnlugs  in 
New  Mexico,  and  It  was  stiown  that  the  rail- 
road company  was  earning  a  net  return  of, 
say,  10  per  cent,  over  and  above  all  operat- 
ing expenses,  would  that  tact,  In  and  of  it- 
self,  authorise  the  Corporation  Commission 
to  require  the  installation  of  a  service  at  a 
statitm  not  reasonably  warranted  by  the 
business  which  the  station  produced  or  re- 
quired by  the  public  necessltleB?  A  little 
consideration  of  the  question  will  demon- 
strate (dearly,  we  tliink,  the  fallaqr  of  such 
argument.  Suppose,  for  Instance,  that  it 
was  a  tact  that  the  railroad  company  In 
New  Hexteo  was  earning  10  per  cent  net, 
after  making  all  proper  deductions  from  its 
receipts;  tlie  Corporation  Commission,  in  view 
of  this  large  net  rev«iu^  and  following  the 
theory  suggested  by  the  Attorn^  General, 
could  require  tiie  Installation  of  stations, 
agents,  and  fhcUitles  at  divers  places  along 
the  line  of  its  road  where  the  receipts  did 
not  fairly  warrant  the  service,  or  the  public 
necessities  require,  thereby  entailii^  upon 
the  company  such  an  expense  that  its  net 
earnings  were  reduced  to,  suppose,  6  per 
cent  per  annum,  which  we  will  assume  for 
the  purpose  of  illustration  would  be  a  fair 
return  upon  the  property,  and  below  which 
the  Corporation  Commission  would  have  no 
right  to  reduce  its  earnings.  The  maximum 
passenger  fare  in  New  Mexico  as  fixed  by 
statute  is  0  cents  per  mile,  and  suppose,  for 
Illustration,  that  the  company  is  charging 
the  maximum  amount  of  fare  allowed  by 
law,  If  the  Corporation  Commission  is  to  be 
permitted,  so  long  as  the  earnings  upon  the 
present  rate  of  fares  and  chaises  show  a 
net  return  above  6  per  cent,  to  require  facil- 
ities at  a  station  not  warranted  by  the  busi- 
ness; how  would  it  ever  be  possible  for  the 
people  of  New  Mexico  to  secure  a  reduc- 
tion in  fares  and  charges?  To  sanction  such 
a  policy  would  be  to  impose  an  unjust  bur- 
den upon  the  patrons  of  larger  stations, 
whose  receipts  will  be  required  to  help  make 
up  the  deficit  caused  by  the  smaller  stations. 

As  said  by  the  Supreme  Court  of  Oklaho- 
ma in  the  case  of  C,  B.  I.  &  P.  B.  R.  Co.  v. 
State  et  aL,  24  Okl.  370,  103  Pac.  617,  24 
L.  R.  A.  (N.  S.)  893:  "Where  the  receipts  of 
such  stations  will  not  Justify  the  Installation 
of  such  service,  there  being  eliminated  the 
question  of  tiie  safety  or  expedition  in  the 
operation  of  trains,  it  would  be  unreason- 
able to  require  such  service  to  be  Installed 
creating  a  deficit  at  such  station  to  be  borne 
by  the  receipts  at  a  larger  station,  except  in 
exceittional  instances.  The  patrons  of  a 
large  station,  after  the  expenditures  for  the 
reasonable  maintenanee  of  the  station  and 
the  proper  contribution  towards  malnte- 
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□ance,  eqnlpmeDt,  and  operation  of  the  line, 
and  the  paying  of  a  reasonable  dividend  on 
tbe  Invefftment,  are  entitled,  If  It  be  reason- 
ably practicable,  to  a  reduction  In  rates;  and, 
except  as  stated,  it  Is  unreasonable  and  on- 
Just  to  require  the  large  stations  to  con- 
tribute to  pay  deficits  at  small  stations." 

And  the  same  court,  in  tbe  case  of  St. 
Louis  &  S.  F.  R.  C90.  T.  Newell.  25  OkL  602, 
106  Pac;  818,  say:  "But  tbe  fadUtles  afford- 
ed at  any  station  to  the  general  public  must 
In  a  measure  be  commensurate  with  the  pat- 
ronage and  receipts  from  that  portion  of  the 
public  to  whom  the  service  is  rendered. 
Otherwise,  not  only  would  an  Injustiee  be 
done  the  railroad  company,  which  would  be 
required  to  furnish  the  serrlces  at  a  finan- 
cial loss,  bnt  the  other  portions  of  the  gener- 
al patronizing  public  would  be  required  to 
pay  an  additional  charge  for  the  aervlee  ren- 
dered to  them,  over  and  abore  that  neces- 
sary to  pay  the  expenses  of  such  serrlces, 
and  a  fair  and  reasonable  dividend  on  tbe 
InveBbnait  of  the  railway  company.  In  order 
to  make  up  the  deficit  tor  the  additional  serv- 
ices required  at  sndi  places.'* 

^tplylng  the  facta  to  the  prln<^eB  above 
enunciated.  It  does  not  appear  that  the  or- 
der made,  requiring  the  maintenance  of  an 
agei^  at  this  station  at  the  annual  charge 
shown,  la  reasonable  and  imt,  and  aa  the 
duty  1b  imposed  npim  the  court  to  determine 
the  reasonableneas  and  justness  of  the  order 
upon  the  evidence  in  the  record,  we  must  de- 
cline to  eaitoroe  the  order. 

The  third  prorlslmi  of  tlie  order  was  as 
follows:  "It  la  further  ordered  the  Gom- 
luission  diat  some  adequate  meana  of  com- 
munication be  maintained  at  this  BtaUon  for 
the  purpose  of  obtaining  Information  aa  to 
tlie  running  of  trains;  whether  this  be  by 
telephone  or  telegraph  is  1^  to  the  dlscre- 
tton  of  the  company." 

'The  evidence  dlsciosea  that  there  are  but 
two  trains  a  day  operated  .upon  tlds  road ; 
one  going  north,  and  the  other  south.  The 
train  going  north  Is  usually  on  time,  while 
the  one  running  south  is  frequently  late. 
But  the  passenger  receipts  from  this  station, 
as  disclosed  by  the  record,  are  but  $581.23  a 
year.  To  maintain  an  agent  who  is  a  tele- 
graph operator  would  require  an  additional 
charge  of  f20  a  month,  or  an  annual  charge 
of  $240,  almost  50  per  cent  of  tbe  receipts 
from  this  portion  of  the  trafiSc.  If  It  be  con- 
tended that  It  Is  optional  with  the  company 
to  install  telephone  facilities,  the  answer  is 
that  there  Is  no  proof  In  the  record  showing 
the  cost  of  Installing  this  service.  The  court 
cannot  speculate  as  to  the  probable  cost,  but 
It  is  the  duty  of  the  Commission  to  present 
evidence  as  to  all  such  focts,  so  that  the 
court  will  be  enabled  to  determine  therefrom 
the  reasonableness  and  Justness  of  the  or- 
der. If  it  be  true  that  the  telephone  service 
could  be  installed  for  a  reasonable  amount, 


then  an  ordw  so  requiring  would  probably 
be  Just  and  propor.  Certainly  It  would  not 
be  reasonable  to  require  the  installation  of 
telegraph  service  for  the  purpose  of  bulletin- 
ing trains  where  tbe  eoet  of  such  service 
would  be  ont  of  proportion  to  the  revenue 
derived  from  that  portion  of  the  traveling 
public  to  be  benefited  th^eby.  The  position 
of  the  court  Is  fully  supported  by  the  adju- 
dicated cases  upon  the  proposition.  See  St. 
Louis  ft  S.  F.  R.  B.  Co.  V.  Newell,  supra ; 
B.  I.  ft  P.  R.  B.  Co.  T.  State,  supra. 

For  the  reas<ni8  stated,  the  court  must  re- 
fuse to  enforce  the  order  made  by  the  Com- 
mission, nnd  the  cause  Is  remanded  to  the 
Corporation  Commission  for  furttier  {wo* 
ceedlngB  should  it  w>  elect,  In  aooordance* 
with  tlda  oiilnlon. 

HANNA  and  PABEBB^  J7h  cnicur. 

^ —  / 

AMBS  ▼.  BOBBBT.t 

(Supreme  Court  of  New  Meziea  April  10, 
1918.) 

(BvlMw  hv  the  Court.) 

1.  HoBTOAOxs  a  134*)  —  Dkscbxftioh  or 
Pbofbbtt. 

Where  a  mortgage  deed  is  made,  spedfical- 
\j  deecribing  certain  real  estate,  and  such  de- 
scription concludes  with  the  words,  "and  all 
other  real  estate  which  we  may  own  in  Cbavei 
county,  New  Mexico,  or  have  an  interest  in," 
nothing  passes  under  such  concluding  clause, 
except  such  property  as  Is  then  vested  in  gran- 
tors by  I^ral  title. 

[Ed.  Note.— For  other  cases,  see  Utortgages,. 
Cent  EHg.  I  254;  Dec  Dig.  S  184.*] 

2.  MOKTGAOES  (S  163*)— MOETOAOBK  AS  BONA 

ViDs  PoBCHABEB— PsioarrT  or  Kecobd. 
A  deed  of  land,  though  not  recorded,  is 
good  as  between  grantor  and  grantee  and  divests 
the  title  of  the  former,  so  that  It  does  not  pass 
to  a  snbsequent  grantee  or  mortgagee,  who  takes 
a  conveyance  only  of  the  estate  whlcb  belonga 
to  the  grantor  at  the  time  of  the  grant 

[Bd.  Note.— For  other  cases,  sse  Morteages» 
Cent  Dig.  H  868-379;  DecTlMg.  |  168>J 

Ajq^eal  firom  District  Ooaxtt  OiaTee  Ooun> 
tr;  McClnre,  Judge. 

Action  1^  Ben  Ames  asftlnat  Bailie  U. 
Bobert  Judgment  few  plaintiff,  and  d^oid- 
ant  appeals.  Affirmed. 

On  or  about  August  7.  1911,  appellee  en- 
tered into  a  contract  with  Anna  P.  Suthei^ 
land  and  her  husband  for  the  purchase  of 
certain  real  estate  in  Cbaves  county,  N.  H. 
On  the  15th  day  of  August  thereafter,  the 
Sutherlands  executed  a  warranty  deed  to 
said  real  estate,  and  tbe  deed  and  contract 
were  placed  In  escrow.  The  trial  court  found 
that  the  deed  was  delivered  to  ai^lee  about 
January  15,  1912,  and  that  appellee  had  en- 
tered Into  possession  of  the  real  estate  prior 
to  January  1,  1912.  On  January  27,  1912. 
Anna  P.  Sutherland  and  her  husband  exe- 
cuted and  delivered  to  Wm.  J.  Chlsum  a 
mortgage  deed  to  secure  the  paymmt  of  the 
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sum  of  $1,^.  wfaicb  mortgage  (leed  convey- 
ed certain  real  estate,  ei>eclflcaUy  described 
in  said  mortgage,  and  all  other  estate  wbich 
said  mortgagors  owned  at  said  time  In 
GbaveB  county,  N.  M.,  or  in  which  they  had 
an  interest  at  said  time.  At  the  time  of  the 
execution  of  the  mortgage  by  the  Sutber- 
lands,  ai^Uee  had  not  recorded  the  deed 
to  him  from  the  Sntberlands,  and  the  real 
estate  described  in  the  deed  to  appellee  was 
not  Bpedflcally  described  in  the  mortgage 
deed  executed  by  the  Sntherlands  to  Chisnm, 
and  was  not  inclnded  ther^n,  unless  by  the 
clause,  "and  all  other  real  estate  which  we 
may  own  In  Chares  county,  New  Mexico,  07, 
hare  an  Interest  in."  Some  time  in  March 
foUowlnc  Chi  sum  assigned  the  note  and 
mortgage  executed  to  him  by  the  Sutherlands 
to  the  appellant,  and  she  claimed  that  the 
land  deeded  to  ai^pellee  was  included  in 
and  covered  by  the  terms  of  the  mortgage 
deed  so  held  by  her.  To  remove  this  cloud 
and  quiet  his  title  ai^llee  instituted  this  ac- 
tion. Wm.  J.  Ct}isum  was  Joined  with  appel- 
lant as  a  party  defendant,  but  he  filed  a 
disclaimer.  Appellant  filed  an  answer,  set- 
ting up  hex  mortgage  deed,  and  alleged  that 
it  was  a  lien  npon  the  real  estate  claimed 
by  appellee  under  said  deed.  A  trial  was 
had  before  the  court,  and  findings  of  fact 
were  made  and  judgment  rendered  for  ap- 
p^ee  quietly  his  title  as  against  said  mort- 
gage. Ttom  Bocb  Judgment  this  appeal  Is 
prosecuted. 

D.  W.  Elliott,  of  Roswell,  for  appellant 
Held  &  Hervey  and  Tomllnson  Fort,  all  of 
Roswell,  for  appellee. 

ROBERTS,  C.  J.  (after  stadng  the  focts 
as  above).  The  trial  court  In  this  case  made 
findings  ot  fact  in  accord  with  the  preceding 
statement  of  facts,  and,  as  such  facts  so 
fionnd  are  supported  by  snflBcient  evidence, 
such  findings  will  not  be  disturbed  by  this 
court  Carpenter  v.  Undauer,  12  N.  M.  388, 
78  Pae.  67.  This  being  tme,  it  is  only  neces- 
sary for  this  court  to  consider  one  proposi- 
tion, viz.:  Were  the  lands  embraced  in  the 
deed  to  Ames  covered  by  the  description  of 
the  real  estate  mortgaged  to  Chlsum,  under 
which  mortgage  appellant  claims?  The  mort- 
gage contains  a  spedflc  description  of  cer- 
tain real  estate  and  concludes  the  descrip- 
tion with  this  clause:  "And  all  other  real 
estate  which  we  may  own  in  Chaves  county, 
New  Mexico,  or  have  an  Interest  in."  It  Is 
not  contended  by  appellant  that  the  prop- 
erty described  in  Ames'  deed  Is  covered  by 
the  real  estate  spedfically  described  in  the 
mortgage,  but  the  contention  Is  made  that 
this  clause  is  broad  enough  to  cover,  and 
does  embrace,  the  land  deeded  to  Ames. 
Ames  not  having  recorded  his  deed  at  the 
time  of  the  execution  of  the  mortgage,  had 
the  mortgage  spedfically  described  the  real 
estate  theretofore  conveyed  to  him,  title  to 
the  real  estate  would  have  passed  under 


such  mortgage.  In  the  absence  of  a  showing  of 
knowledge  of  tlie  existence  of  such  unrecord- 
ed deed  on  the  pert  ot  the  mortgagee. 

[1]  It  Is  conceded  without  question  that 
ordinarily  a  general  description  of  "all  my 
property,"  or  "all  the  property  I  own,*'  in 
a  spedflc  location  is  good  as  to  any  property 
owned  by  the  grantor,  which  is  embraced  in 
the  terms  of  the  general  grant  The  cardi- 
nal rule  that  the  Intention  of  the  parties,  as 
gathered  from  the  instrument,  should  pre- 
vail in  the  construction  of  the  contract  1&_ 
equally  applicable  to  deeds.  It  would  there-  ' 
fore  seem  that  the  words,  "or  have  an  in- 
terest in,"  would  by  the  very  terms  ot  the 
instrument  indicate  a  clear  Intention  not  to 
convey  more  than  the  grantor's  interest  in 
any  property  that  might  be  conveyed  under 
this  general  clause.  Grants  under  generaU 
words  like  the  above  are  not  effective  upon 
the  idea  that  the  description  In  the  instru- 
ment is  sufficient  in  itself  to  convey  any- 
thing, but,  by  the  aK>llcatlon  of  the  rule  "Id 
certum  est  quod  certum  reddl  potest,"  the 
grantee  Is  permitted  to  ai^ly  such  descrip- 
tion by  allundi  evidence  to  any  property  that 
its  terms  may  include.  But  this  does  not 
mean  that  the  presumption  of  title,  as  shown 
by  the  record,  would  be  the  only  proof  or  llm- 
It  the  proof  to  such  facts  as  the  record  shows. 
In  such  a  case,  such  recwd  proof  would  raise 
a  mere  rebuttable  presumption,  and  the  quee* 
tlon  of  the  grantor's  title  would  be  determin- 
ed by  all  the  facts  r^tlve  thereto.  The  rule 
Is  very  different  where  the  terms  of  the  de- 
scrlptlon  of  itsdf  defines  the  property  con- 
veyed, for  in  such  a  case  we  do  not  hare  to 
go  beyond  the  record  to  determine  these 
facts.  But  where  the  property  conreyed  Is"^ 
described  in  general .  terms,  as  in  this  case, 
the  deed  upon  its  fftce  shows  that  we  must 
look  to  extraneous  evidence  and  facts  to  ap* 
ply  such  description  to  the  property  con- 
veyed. To  grantee  by  its  very  terms  It  lim- 
its its  description  to  whatever  real  estate 
grantor  might  own.  or  to  grantor's  Interest  j 
in  real  estate  in  Chaves  county,  N.  M. 

"Where  a  contract  for  the  sale  and  con- 
veyance of  lands  remains  executory,  and  no 
deed  has  passed,  eadi  of  the  parties  has  an 
Interest  in  the  premises  which  may  be  made 
the  subject  of  a  mortgage.  A  mortgage  by 
the  rendor  In  such  drcomstances  will  pass 
to  the  mortgagee  exactly  the  rights  which 
remain  In  the  vendor  and  no  others."  27 
Cyc.  1037.  It  is  clear  that  under  this  rule^ 
the  general  words  of  conveyance  could  not 
be  construed  to  Indude  any  property  in 
which  the  mortgagor  bad  no  interest,  sndi 
as  that  conveyed  by  deed  to  Ames.  In  thia. 
case,  from  the  findings  of  the  court,  it  ap- ' 
pears  that  the  deed  had  been  d^vered,  but 
was  unrecorded  when  the  mortgage  was  gir- 
^  This  bdug  true,  the  mortgagor  had  no 
interest  in  the  land  Included  in  Ames'  deed 
at  the  time  of  the  execution  tbe  mortgage, 
iind  the  mortgagee  therefore  could  not  claim 
a        on  the  laud  conveyed  to  Ames.  J 
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[2]  In  Jamaica  Pond  Aqueduct  Corpora- 
tion T.  Chandler,  9  Allen  (Mass.)  159,  It  was 
held:  "A  release  of  all  the  grantor's  prop- 
erty, estates,  rights  and  prlrlleges,  without 
further  description,  will  not  Include  land 
prevlonsly  conveyed  by  him  by  an  unrecord- 
ed deed,  althoc^h  the  grantee  4iad  no  knowl- 
edge of  the  existence  thereof."  In  the  opin- 
ion In  this  case,  Bigelow,  C.  J.,  said:  "When 
a  deed  is  made  of  all  a  grantor's  real  estate, 
without  description,  nothing  passes  except 
such  property  as  is  then  rested  in  him  by  a 
legal  title.  A  deed  of  land,  though  not  re- 
corded, is  good  as  between  grantor  and  gran- 
tee and  divests  the  title  of  the  former,  so 
that  it  does  not  pass  to  a  snbsequent  gran- 
tee who  takes  a  conveyance  only  of  the  es- 
tate which  belongs  to  the  grantor  at  the 

 time  of  the  grant"    See,  also,  Adams  v. 

Gnddy,  18  Pick.  (Mass.)  460,  25  Am.  Dec.  330; 
Chaffin  V.  Chaffln,  4  Gray  (Mass.)  280.  There- 
fore, in  no  view  of  the  case  was  the  mort- 
gage of  appellant  a  charge  upon  the  land 
conveyed  to  Ames. 

Appellant  cites  nnmerous  authorities  in 
support  of  the  proposition  that  a  description 
in  a  mortgage  worded  as  "all  the  property 
of  the  mortgagor  in  a  certain  place"  creates 
a  lien  on  all  the  property  owned  by  such 
mortgagor  In  that  place.  This  Is  a  correct 
statement  of  the  rule  but  does  not  apply  in 
this  case  because  of  the  fact  that  the  mort- 
gagors, under  whom  appellant  claims,  did 
not  own  the  land  in  question  at  the  time  of 
the  execution  of  the  mortgage. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  lower  court  la  affirmed,  and  It  is 
ao  ordered. 

HANNA  and  PARKEB,  3J.,  concur. 


ANDREWS  T.  FRENCH  et  aL 

(Supreme  Court  of  New  Mexico.    April  10, 

1913.) 

(ByUaTnu  by  the  Oovrt.) 

1.  I>isiasaA.L  AND  Nonsuit  (S  12*)— Volun- 
TABT  Dismissal— Right. 

A  party  usually  has  the  right  to  discon- 
tinue any  action  or  proceeding  instituted  by 
him,  onless  substantial  rights  of  otber  parties 
have  accrued  and  lojostice  will  be  done  by  per- 
mitting the  diBContinnanc& 

[Ed.  Note.— For  other  casev  See  Dismissal 
and  Nonsuit,  Cent  Dig.  1 27;  I>ee.  Dig.  |  12.*] 

2.  Dismissal  and  Nonsuit  (8  15*)— Volun- 
tary D1SMISSAL-7D18CEET10N. 

While  such  dismissal  must  be  by  order  of 
the  court,  and  the  court  has  a  discretionary 
control  over  its  orders  and  decrees,  if  no  facts 
appear  which  idiow  that  such  dismlasal  will  vio- 
late any  of  the  rights  or  interests  (tf  the  ad- 
verse party,  a  refusal  of  leave  becomes  merely 
arbitrary  and  without  any  badl  upon  which 
discretion  can  rest 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit.  Cent  Dig.  {  81 ;  Dee.  Dig.  {  15.*] 


3.  DisuiasAL  AND  Nonsuit  (|  12*)—- Toluh- 

TAET— RlGttr-RKFEEEHCB. 

Where  a  party  files  a  claim  with  the  ref- 
eree, in  accordance  with  the  provisions  of  sec- 
tion 82  of  chapter  79.  S.  Jj.  1905,  and  demands 
that  a  jury  decide  thereon,  and  such  claim  is 
certified  to  the  district  court  for  trial,  as  re- 
quired by  said  section,  the  claimant  has  a  right 
to  discontinue  said  proceeding,  in  the  absence 
of  any  showing  that  such  discontinuance  will 
violate  or  prejudice  the  rights  or  interests  of 
other  interested  parties. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  S  27;  Dec.  Dig.  |  12.  *! 

Appeal  from  District  Court,  Dona  Ana 
County;  Parker,  Judga 

Claim  by  T.  W.  Andrews  against  Frank  T. 
French,  receiver,  and  another.  From  a  judg- 
ment for  defendants,  plaintiff  aiveals.  Re- 
versed and  remanded,  with  dtrectlcnu. 

Upon  proceedings  Institnted  by  a  creditor, 
under  Chapter  79,  S.  L.  190S,  the  St^benson- 
Bennett  Consolidated  Mining  Company  woa 
adjudged  to  be  Insolvont,  and  the  nanal  de- 
cree in  suth  cases  was  entered*  and  Frank 
T.  Fr^ch  was  appointed  rec^w.  Appti- 
lant  filed  a  dalm  against  uld  corporatlen 
with  the  referee,  in  accordance  with  the 
provisions  of  section  82  of  said  chaptOTt  and 
demanded  that  a  Jury  decide  thereon,  ^nie 
claim  was  certlfled  to  the  district  court,  the 
issues  were  made  up,  and  the  case  was  called 
for  trial.  Prior  to  the  introduction  of  any 
testimony,  the  appellant,  plaintiff  in  the  low- 
er court,  moved  to  <Hamia«  said  canse  vith- 
ont  prejudice.  The  motion  was  overrnled 
and  appellant  excepted.  Thereupon  the  evi- 
dence of  plaintiff  was  taken,  upcm  the  con- 
clusitm  of  which  the  defendants  moved  for 
Judgment;  the  motion  was  sustained;  and 
a  decree  was  entered  for  the  defendants* 
from  wblcb  Judgment  this  appeal  Is  prose- 
cuted. 

Adrian  F.  Sherman,  of  Kansas  City,  Mo., 
and  Bonham  &  Keber,  of  Las  Cruces,  for  ap- 
pellant Holt  &  Sntherland  and  H.  B. 
Thompson,  all  of  Las  Cruces,  for  appellees. 

BOBEBTS,  C.  J.  (after  stating  the  facta 
as  above).  Several  errors  are  complained 
of ;  but  in  the  view  we  take  of  the  case  it 
will  only  be  necessary  to  consider  the  ac- 
tion of  the  court  in  overruling  the  plain- 
tiff's motion  to  dismiss  the  cause,  as  the 
decision  of  that  question  will  be  condoslTe 
of  the  case. 

[1,  21  A  party  usually  has  the  right  to  dis- 
continue any  action  or  proceeding  Institut- 
ed by  him,  unless  substantial  rights  of  ot^ 
parties  have  accrued  and  injustice  will  be 
done  them  by  permitting  the  dl8continnaiic& 
While  Budb.  dismissal  most  be  by  order  of 
the  court,  and  the  court  has  discretionary 
conbtil  over  its  orders  and  decrees,  if  no 
facts  appear  which  show  that  snCh  '^'fwiiwiii^ 
will  violate  any  of  the  r^hts  or  Interests  of 
the  adverse  party,  a  refusal  of  leave  becomes 
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merely  arbitrary  and  without  any  basis  upon 
whldb  discretion  can  rest  Matter  of  Peti- 
tion of  BnUer,  101  N.  T.  807,  4  N.  E.  618. 
See,  also,  Wlnans  t.  Winans,  124  N.  T.  140, 
26  N.  B.  293.  And  the  object  of  the  plaintiff 
in  asking  for  the  dismissal  is  of  no  concern 
to  the  court  Banks  r.  Chi,  6  Neb.  14S.  The 
same  mle  seems  to  be  applied  in  eqnity  cas- 
es, where  no  cross-bill  has  been  filed.  Bell- 
ly  V.  Bellly,  139  111.  180,  28  N.  E.  960.  By 
section  2908,  B.  S.  1897,  it  la  provided:  "Any 
cause  pending  In  any  court  of  this  territory 
may  be  dismissed  by  the  plalntlfC  Id  said 
cause,  at  his  costs,  at  any  time  l)efore  the 
same  is  submitted  to  the  jury  In  causes  tried 
by  the  jury,  or  before  judgment  lias  been 
rmdered  in  causes  tried  by  the  court" 

[3]  Appellee '  contends,  howerer,  that  this 
is  a  special  statutory  proceeding  and  Is  not 
gorerued  by  the  general  rule  or  the  statute 
just  quoted.  It  is  a  statutory  proceeding, 
true,  but  it  is  conducted  as  an  ordinary  ac- 
tion at  law  and  Is  triable  in  the  same  man- 
ner. The  statute  does  not  undertake  to  pre- 
strlbe  a  dtBFerent  rule  of  practice,  relattve 
to  such  causes,  after  they  are  certified  to  the 
district  court  Appellees  hare  failed  to  point 
out  how  any  of  their  rights  would  hare  been 
jeopardized  by  a  dlsmlBBal,  or  any  Injustice 
done  them  thereby.  . 

Under  section  81  of  said  chaptw  79,  supra, 
the  court  has  the  right  to  limit  the  time 
within  which  creditors  shall  present  and 
make  proof  before  the  rrferee  of  their  re- 
BpectiTe  claims  against  the  corporation,  and 
may  bar  all  creditors  and  claimants  falling 
8o  to  do  within  the  time  limited  from  partic- 
ipating in  the  distribution  of  the  assets  of 
the  corporation.  So  long  as  appellant  could 
file  and  make  proof  of  his  claim,  within  the 
time  limited  by  the  court  no  delay  would  be 
occasioned  in  the  final  settlement  of  the 
estate.  If  he  could  not  reflle  his  claim  with- 
in the  limited  time,  such  fact  did  not  con- 
cern the  appellees.  The  statute  above  quot- 
ed says  that  "any  cause  pending  in  any 
court  •  •  •  may  be  dlamisaed  by  the 
plaintiff,  etc."  The  language  Is  very  broad 
and 'includes  all  cases.  The  right  to  dis- 
miss, however,  Is,  of  course,  dependent  upon 
whether  such  dismissal  will  leave  the  de- 
fendant In  the  same  position  as  he  would 
have  stood  If  the  suit  had  not  been  Institnt- 
ed;  he  would  not  have  the  right  where  there 
has  been  a  proceeding  In  the  cause  which 
has  given  the  defendant  a  right  against  the 
plaintiff,  or  an  Injustice  would  be  done  the 
defendant  by  the  dismissal. 

We  think  the  court  erred  In  refusing  to  al- 
low appellant  to  dismiss  the  cause,  and  for 
this  error  the  Judgment  of  the  lower  court 
win  be  reversed  and  the  cause  remanded, 
with  directions  to  sustain  the  motion  to  dis- 
miss, and  it  is  so  ordered. 

HANNA,  J.,  concurring.  PARKER,  3^ 
did  not  participate  in  this  apiiAoa. 


LANIOAN  T.  TOWN  OF  GALLUP  et  aL 

(Supreme  Court  of  New  itsxiea.    April  10, 
1913.) 

(SyUabut  by  m  OourtJ 

1.  CONSTITUTIOIIAI.  LAW  ^  81*)— SKLF'BZB- 
CUTING  PBOVIBZONB  —  FOWXBS  —  OBEAKZIia 
IHOBBTIDNESS. 

SectioDs  12  and  18  of  ardde  9  of  the  state 

GonstitDtion  do  not  confer  the  power  upon  mn- 
Dicipalities  to  contract  indebtedoeBS,  independ- 
ent of  legislatiTe  authorization.  In  this  re* 
gard  such  sections  are  not  self-executing. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  82;  Dec.  Dig.  8  81.*] 

2.  COHSTITunONAL  IaAW  (|  29*)— Self-EXBO- 

xjTOBr  Peovision— What  OoNsniTuns. 
A  couatitutiooal  provision  is  self-executing 
when  it  takes  immediate  efEect  and  ancillary 
legislation  is  not  necessary  to  the  enjoyment 
of  the  right  given  or  the  enforcement  of  the 
duty  imposed. 

[Ed.  Note^For  otiier  cases,  aee  Gonstitnlion- 
at  Law.  Gent  Dig.  |  82;  Dec.  Dig.  |  29.*] 

8.  Municipal  Oobpobations  (S  918*}— Bonos 
— Vaxjoitt—Pbocedube. 

Where  the  board  of  trustees  of  a  town,  pro- 
ceeding under  sections  12  and  IS  ot  artlete  9 
of  the  Constitution,  held  an  election  to  deter- 
mine the  question  as  to  the  issuance  of  bonds 
for  the  conetruction  of  a  system  of  waterworks 
and  sewers,  and  did  not  follow  the  procedure 
required  by  subsection  67,  S  2402,  Gomp.  Laws 
1897.  the  bonds  autlioriaed  at  such  election  are 
InvaUd. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  K  1919-1923;  Dec 
Dig.  S  918.*] 

4.  Mnmoinu.  OORFOBAXioira  (S  967*)— Watsr 
AiTD  Sewkr  SmsH— Ldutatioh  oir  In- 

OKBIXDHKBS. 

The  12-mill  levy  limitation  fixed  by  section 
12  of  article  9  does  not  apply  to  debts  con- 
tracted for  the  purchase  or  construction  of  a 
system  for  supplying  water,  or  for  a  sewer  sys- 
tem, for  cities,  towns,  or  villages. 

[Ed.  Note.— For  other  cases,  see  Hnni^wl 
Corporations,  Cent  IMg.  SI  2015-2(M!2;  Dee. 
Dig.  S  fi57.*j 

0.  MumOIPAL  COBPOBATIOIffl  ^918*)— Watxb 

AND  SswEB  Ststeic— Bond  Suection. 
Cities,  towns,  and  villages  are  not  author- 
ised to  submit  to  the  voters  of  such  municipality 
the  joint  proposition  of  issuing  bonds  for  the 
double  purpose  of  constructing  a  waterworks 
system  and  building  a  system  at  sewers^  witii- 
out  providing  for  a  separate  vote  upon  each 
question. 

[Ed.  Note.~For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1919-1^;  Deo. 
Dig.  I  918^ 

An>eal  from  District  Oonrt,  McKlnley 
CouD^;  BaynoldB,  Judge. 

Action  by  W.  L.  Lanigan  against  the  Town 
of  GallQp  and  others.  From  a  judgment  for 
def^dants,  plaintiff  appeals.  Reversed  and 
remanded. 

The  town  trustees  of  the  town  of  Gallup, 
McKlnley  county,  N.  M.,  by  ordinance  provid- 
ed for  the  submission  to  the  voters  of  said 
town  the  question  of  the  issuance  of  $64,000 
of  waterworks  and  sewer  bonds,  for  the  pur- 
pose of  constructing  and  erecting  a  system  of 
waterworks  and  sewers.  The  proposed  issue 
ot  bonds  was  authorised  by  the  vote  of  fbe 
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taxpaying  Sectors  of  aaid  town,  and  tbere- 
after,  by  ordinance,  tbe  town  trustees  pro- 
vided for  tbe  sate  of  the  bonds  to  the  Mgb- 
est  bidder.  The  bonds  were  sold,  and  the 
town  trustees  were  proposing  to  issue  f 60,000 
of  said  bonds,  when  tbe  present  action  was 
instituted  in  the  court  below  to  enjoin  tbe 
town  officers  from  so  doing.  The  lower  court 
refused  to  restrain  the  issuance  of  said  bonds 
and  dismissed  the  complaint  upon  the  merits, 
from  wbl^  judgment  this  appeal  is -prose- 
cuted. 

John  A.  Young,  of  Gallup,  for  'appellant. 
A.  T.  Hannett,  of  GaUup,  and  E*.  William 
Kraft,  of  Chicago,  HL,  for  appellees. 

ROBBaTS.  a  X  (after  stating  the  fiicta  as 
above).  Snbaectlon  07, 1 2402,  C.  U  1807,  con- 
fers upon  cities  and  tovnis  the  power  to  erect 
and  operate  waterworks,  sewers  and  sewer 
systems,  and  other  public  otlUties,  and  spe- 
clflcally  provides  the  procedure  by  which  the 
question  of  Incurring  an  IndAtedness  there- 
for shall  be  sntHCdtted  to  a  vote  of  the  elec- 
tors of  such  dty  or  tovm.  Provision  is  also 
made  fbr  the  lesnance  and  sale  the  bonds 
as  evidence  of  such  indebtedness,  and  the  lev7 
of  a  tax  to  provide  for  tbe  paym^t  of  the 
principal  and  Interest  of  the  bonds  author- 
ised. 

The  state  Constltatlon  adapted  In  1911, 
and  under  which  New  Mexico  was  admitted 
as  a  state  in  Janoary,  1912,  by  secUona  12 
and  18  of  artide  9,  provides  as  follows: 

"Sec.  12.  No  city,  town  or  village  ahaU 
cmtiact  any  debt  except  by  an  ordinance 
which  shall  be  Irrepealable  until  tbe  lndd>t- 
edness  therein  inovlded  fbr  shall  have  be^ 
fnUy  paid  or  discharged,  and  which  sbaH 
specify  the  purposes  to  wfaldi  the  funds  to 
be  raised  shall  be  applied,  and  whldi  shall 
provide  for  the  levy  of  a  tax,  not  exceeding 
twelve  mills  on  the  dollar  upon  all  taxable 
prop^y  within  saeh  dty,  town  or  village^ 
soffident  to  pay  the  Interest  on,  and  to  ex- 
tinguish the  prindpal  of;  snch  debt  within 
fifty  years.  The  proceeds  of  such  tax  shall 
be  applied  only  to  tbe  paym^t  of  sod)  in- 
tereet  and  principal  No  such  debt  shall  be 
created  unless  the  Question  of  incnrrliv  the 
same  shall,  at  a  regular  etecUon  tor  conn- 
dlmen,  aldermen  or  other  officers  of  such 
dty,  town  or  village^  have  been  submitted 
to  a  vote  of  sudi  qualified  electors  thereof 
as  have  paid  a  property  tax  therein  during 
the  preceding  year,  and  a  majority  of  those 
voting  on  the  question,  by  ballot  depoaUed  In 
a  separate  ballot  box,  shall  have  voted  In 
fiivor  of  creating  such  debt 

*'Sec:  IS.  No  county,  dty,  town  or  village 
shall  ever  become  Indebted  to  an  amoont  in 
the  an:regate,  Indndlng  existing  Indebted- 
nesa^  exceeding  four  per  centum  on  the  value 
of  the  taxable  property  within  sudi  county, 
dty,  town  or  village,  as  shown  by  tbe  last 
preoedlng  assessment  for  state  or  conntr  tax- 
es; and  all  bonds  or  obligations  Issued  in  ex- 


cess of  such  amount  shall  be  void:  Provided, 
that  any  dty,  town  or  vUlage  may  contract 
debts  in  excess  of  such  limitation  for  the  con- 
struction or  purchase  of  a  system  for  supply- 
ing water,  or  for  a  sewer  system,  for  sudi 
dty,  town  or  village." 

All  proceedings  looking  to  the  issuance  of 
the  bonds  in  question  were  had  after  the 
adoption  of  tbe  Constltatlon  and  the  admis- 
sion of  New  Mexico  as  a  state.  No  attraipt 
was  made  by  the  town  tfnstees  to  comply 
with  the  requirements  of  subsection  67  of 
section  2402,  G.  L.  1887,  but  It  a^^ears  that 
they  assamed  that  tbe  provlaionB  of  tbe  Con- 
stitution, above  quoted,  were  self-execntinc 
and  repealed  all  of  subsection  67. 

[1]  The  first  question,  therefore,  which 
presents  itself  for  determination  is  whether 
the  above  provisions  of  the  Constitution  are 
self-executing,  in  that  they  confer  the  power 
upon  munid^MiIitles  to  contract  ind^tedness 
Independent  of  legtrtatlve  authorization. 

If  BDch  power  is  granted,  it  must  be  by 
the  language  used  in  the  proviso  to  section 
13,  vie. :  "Provided,  that  any  dty,  town  or 
village  may  contract  debts  in  excess  of  such 
limitation  fbr  the  construction  or  purchase 
of  a  system  for  supplying  water,  or  for  a 
sewer  system,  for  such  dty,  town  or  village," 
for  it  could  not  be  argued  with  any  plausibil- 
ity that  other  language  used  in  dther  of 
said  sections  confers  such  power,  or  author- 
izes the  creation  of  any  indebtedness,  for 
any  purpose,  independent  of  leglslatlTe  au- 
thorization. It  will  not  be  contended  that  a 
dty  or  town  has  an  inherent  right,  inde- 
pendent of  legislative  sanction,  express  or 
tanplied,  to  borrow  money. 

"Of  every  municipal  corporation  the  char- 
ter or  statute  by  whidi  it  is  created  is  Its 
organic  act  Ndtber  the  corporation  nor  its 
officers  can  do  any  act  or  make  any  contract, 
or  Incur  any  liability,  not  authorized  there- 
by, or  by  some  legislative  act  applicable 
thereto.  All  acts  beyond  the  scope  of  the 
powers  granted  are  void."  Dillon's  Munici- 
pal Corporations  (6th  Ed.)  |  237.  The  power 
to  borrow  money  may  be  granted  to  such  cor- 
porations or  withheld  from  than  by  the 
Legislature ;  and  the  Legislature  may  limit 
tbe  right  to  certain  pnrposes.  It  may  grant 
the  power  tar  one  purpose  and  withhold  it  as 
to  others. 

Section  12  of  said  article  contains  no  lan- 
guage which,  by  any  mle  of  construction, 
could  be  held  to  confer  power  upon  such 
munidpalltles,  Independent  of  a  l^islatlve 
grant  to  Incur  indebtedness  for  any  pur- 
pose. Said  section  begins,  "No  dty,  tovm  or 
Tillage  shall  contract  any  debt  except  by  an 
ordinance,"  and  tbis  language  is  followed 
by  spedfic  provisions  as  to  what  tbe  ordi- 
nance shall  contain.  It  does  not  say  that 
dtles,  towns,  and  villages  may  contract  debt 
in  the  manner  in^vlded,  but  that  no  debt 
shall  be  created,  unless  it  be  created  in  a  cer- 
tain way.  This  portion  of  tbe  section  is 
simply  a  procedure  provision,  and  no  dd}t 
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created  in  any  other  manner  would  be  Talld. 
It  is  true  tbe  langnage  used,  "and  wblch 
shall  proTlde  for  the  levj  ot  a  tax,  not  ex- 
ceedli^  twelve  mills;''  etc,  "sufficient  to 
pay  the  interest  on,  and. extinguish  the  prlh- 
<ipal  of,  snch  debt  within  fifty  years,"  is 
either  a  limitation  upon  the  debt-contractlnK 
power,  or  npon  the  tax-levying  power;  but 
whether  the  one  or  the  other  such  dause 
cannot  be  held  to  authorize  the  Incurring 
^f  Indebtedness,  in  and  of  Itself.  By  the 
language  used  we  do  not  understand  that  the 
liOglBlature  might  not  properly  limit  the 
time  the  bonds  should  run  to  less  than  60 
years,  but  certainly  It  coald  not  provide 
that  such  bonds  should  run  for  a  longer 
period.  The  concluding  clause  in  said  section 
Is.  like  the  first  clause,  a  procedure  provi- 
sion. 

That  portion  of  section  18  which  precedes 
the  proviso,  above  quoted,  Is  a  limitation  up- 
on the  debt-contractii^  power  of  such  mu- 
nicipalities. It  does  not  undertake  to  confer 
upon  snch  governmental  agencies  the  power  to 
contract  debts,  in  the  aggr^te,  amounting  to 
4  per  centum  of  the  value  of  the  taxable  prop- 
erty, but  limits  the  amount  of  audi  aggregate 
debts  to  such  ratio  of  the  taxable  property, 
beyond  which  the  Legislature  Is  powerless  to 
authtnise.  The  limitations  contained  In  said 
sectlona  upon  the  debt-contractlog  power  of 
such  mnnldpalldes  are  certainly  self-execut- 
ing. Doon  Tp.  V.  Gnmmlns,  142  17.  &  866,  12 
Sup.  Ct  222,  35  L.  Ed.  1044;  Dunbar  v.  Can- 
yon County,  6  Idaho,  407,  49  Pac.  400;  TiSW 
V.  People,  87  lU.  38B.  And  the  procedure  pro- 
visions of  section  12  are  self-executing  In 
the  sense  that  no  debt  contracted,  except  in 
complianoe  therewith,  would  be  valid.  But 
no  language  used  In  either  of  said  sections 
can  be  held  to  confer  the  aothority  upon  mu- 
nicipalities to  contract  debts,  unless  auch 
power  is  conferred  by  the  proviso  to  sec- 
tion 13,  to  contract  debts  for  water  and 
sewer  systems.  By  this  proviso  the  tetmers 
ot  the  Constitution  were  carving  an  excep- 
tion out  of  the  limitations  theretofore  im- 
posed upon  the  debt-contracting  power  of 
waxHn  mnnidpalitles.  In  other  words,  by 
previous  language  used  the  convention  plac- 
ed limitations  npon  the  legislative  power  to 
authorize,  and  the  mnnlc^l  power  to  in- 
cur, inded>tedne8B,  ont  of  which  llmltattons  It 
excited  debts  for  the  two  purposfls  named, 
leaving  Intact,  however,  the  procedure  pro- 
Tidons.  It  will  be  noted,  however,  that 
sucta  procedure  provistons  are  not  eomptete» 
In  and  of  themaelvee,  bnt  that  legislation  te 
required  to  supplement  them. 

[t]  A  constUntlonal  provision  may  be  said 
to  be  seU-ezecnting  when  it  takes  immediate 
ttteet,  and  ancillary  legislation  ta  not  neces- 
sary to  the  enjoyment  of  the  right  given  or 
the  enCorcemrat  of  the  dxitj  imposed.  In 
short;  If  a  constltntkaial  provision  la  oom- 
Idfite  In  Itself,  It  execntes  itself.  Town  of 
LyoBm  T.  City  ot  Xiongmont  (Cola)  129  Pac. 


198;  Davis  v.  Burke,  179  IT.  S.  899,  21 
Sup.  Ct  210,  46  L.  Eld.  240 ;  Cooley  on  Con- 
stitutional LlmltaUona  (7th  Ed.)  |  121 ;  Wil- 
lis V.  Mabon,  48  Minn.  140,  50  N.  W.  UIO,  16 
li.  B.  A.  281.  SI  Am.  St  Bep.  626. 

Tested  by  the  above  rule,  a  brief  consid- 
eration of  the  language  used  in  the  sections 
will  clearly  demonstrate  that  such  provi- 
sions are  not  comidete,  but  that  legislation 
is  necessary  to  the  enjoyment  of  the  right 
given. 

[3]  Under  section  12,  before  snch  debt  can 
be  incurred,  the  question  must  first  be  sub- 
mitted to  a  vote  of  the  qualified  electors  of 
Budi  mnnldpallty,  who  have  paid  a  property 
tax  therein  during  the  preceding  year.  By 
whom,  or  what  board  or  body,  la  the  ques- 
tion to  be  submitted?  No  provision  Is  made 
as  to  any  notice  to  be  given  the  electors  that 
such  a  question  will  be  submitted.  While 
such  question  must  be  determined  by  ballot 
dQ)0Bited  In  a  separate  ballot  box,  no  pro- 
vision is  made  as  to  what  said  ballot  shall 
contain,  or  how  the  voter  shall  express  his  de- 
sire. How  Is  the  vote  to  be  canvassed,  and 
to  whom  shall  the  return  be  made?  Again, 
when  it  comes  to  issuing  the  bonds,  for 
what  length  of  time  shall  they  run?  Who 
is  to  execute  the  bonds?  What  rate  of  In- 
terest shall  they  bear?  In  what  denomina- 
tions shall  they  be  issued?  How  shall  they 
be  sold?  If  it  be  argued  that  many  of  these 
questions  are  already  |»ovided  for  by  exist- 
ing la^  such  argument  would  only  tend  to 
demonstrate  that  the  provisions  in  question 
are  not  self -executing ;  for  it  would  be  evi- 
dent that  it  was  necessary  to  supplement 
such  provisions  by  law,  and  all  the  reasoning 
advanced  for  sustaining  the  validly  of  tile 
bonds  In  this  case  would  fall. 

Here  no  contention  Is  made  that  the  town 
authorities  compiled  witii  the  existing  stat- 
utes upon  the  subject;  but  the  broad  daim 
is  made  that  it  was  unnecessary  to  comply 
with  any  of  the  statutory  provisions  thereto- 
fore existing  and  continued  in  force  by  the 
Constitution,  because  the  constitutional  pro- 
visions were  self-executing  and  provided  a 
full  and  complete  method  ot  procedore,  and 
in  and  of  themselves  authorized  the  crea- 
tion of  the  indebtedness.  We  do  not  think 
the  provisions  in  question  are  self-executing, 
bat  legislation  Is  necessary  for  the  enj<v- 
ment  ot  tiie  rights  givoL 

"The  Oonstitntlon,  ezo^  when  special 
provision  Is  made  for  that  purpose,  does  not 
enforce  Itsdf.  It  defines  certain  powers, 
but  to  nake  tiion  operative  l^lalation  is 
necessary."  St  Joe  4k  Denver  CUy  B.  B. 
Oo.  V.  Budianan  Connly  Ot,  39  Ha  485. 

In  the  case  ot  Ohio  &  UQs8lasU>pi  B.  B.  Oo: 
V.  Lawrence  Connty,  27  lU.  60,  the  conten- 
tion was  made  tiiat  the  Cnutituticai  of  1111- 
nds,  by  the  dghth  section  of  artide  6,  con- 
tared  Jurisdiction  niNni  the  drcnit  courts 
In  all  cases  ot  appeals  from  inferior  courts, 
tLtxi  that  the  lii^t  existed  in  that  case  (which 
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«u  an  attempted  appeal  from  tbe  acUon  of 
the  board  of  BupezTlson,  increasing  flie  as- 
seased  valuation  of  appellant's  pn^wrt^  by 
force  ct  tbat  prorlalon.  The  court  says: 
"As  a  general  prc^Kwltlon,  scd^ect,  bowerer, 
to  some  exceptlona,  it  may  be  safely  asserted 
tbat  tbe  Oonstltatlon  cannot  execute  its  own 
proTlMon^  Independent  (tf  leglelaaTe  mact- 
ment  In  tbls  case  it  no  doabt  not  tmly  an- 
tbortses.  bnt  requlrea^  tbe  Qoieral  Assembly 
to  make  all  necessary  provbdons  to  carry 
tlda  regnironent  Into  effect  If,  Independent 
of  l^lslatlon,  an  aK>eal  wore  attempted,  it 
would  be  found  tbat  Innumerable  difficulties 
would  be  presented  to  Its  accompllshnmit 
If  this  conetitntional  prorlslon  stood  alone, 
unaided  by  l^^tlon,  and  an  anraal  were 
attonpted,  bow  could  it  be  perfected?  Would 
it  be  accomplished  tqr  simply  fillip  a  tran- 
script of  tbe  record  In  tbe  superior  court,  or 
would  bmid  with  security  have  to  be  glvoiT 
If  80,  in  what  sum,  with  what  conditions? 
Which  court  should  impose  them?  Within 
wbat  time  would  it  have  to  be  prayed  and 
perfected?  And  when  in  the  af^p^Uate  court, 
how  would  the  trial  be  bad — on  the  tran- 
script, or  <le  novo  on  the  merits?  It  will  be 
readily  perceived  tbat  these  form  not  a  few 
of  tbe  obstacles  that  present  themselTes  at 
the  very  threshold  of  this  question.  From 
these  oonsld^atlons  it  appears  to  be  perfect- 
ly apparent  that  this  provldlon  of  the  Con- 
Btitutlon  cannot  be  carried  into  effect  unaided 
by  l^lsIatlTe  enactment" 

The  same  reasoning  applied  by  the  minols 
court  is  applicable  to  the  provisions  of  our 
Oonstltutlon  under  consideration.  The  sub- 
mission of  the  question  to  the  qualified  tax- 
paying  electors  Is  required ;  but  the  manner 
of  conducting  the  election,  making  the  re- 
turns, etc.,  is  not  provided  for,  and  effect 
cannot  be  given  to  these  provlBloDS,  unaided 
by  leglslatlre  enactment 

Article  209  of  the  Constitution  of  Louisi- 
ana, adopted  in  1879,  provided  certain  limita- 
tions upon  tbe  tax  rate  in  parishes  and  mu- 
nicipalities, and  concluded  with  the  following 
proviso:  "Provided,  that  for  the  purpose  of 
erecting  and  constructing  public  buildings, 
bridges  end  works  of  public  improvement  In 
imrlsbes  and  municipalities,  the  rate  of  taxa- 
tion herein  limited  may  be  Increased  when 
the  rate  of  such  Increase  and  the  purpose  for 
which  It  is  intended  shall  have  been  submit- 
ted to  a  vote  of  the  property  taxpayers  of 
such  parish  or  municipality  entitled  to  a 
vote  under  the  election  laws  of  the  state,  and 
a  majority  of  same  voting  at  such  election 
shall  have  voted  therefor." 

In  the  case  of  Surget  v.  Chase,  S3  La.  Ann. 
833,  it  was  contended  that  this  provision  of 
the  Constitution  was  self-executing,  and  that 
an  election  held  thereunder  was  lawful.  The 
court  In  discussing  the  section,  say:  "The 
article  does  not  purport  to  be  a  grant  of  tax- 
ing power  to  either  the  state  or  municipal 
authorities,  which  grant  Is  to  be  found  in 
article  20^  but  it  is,  what  it  purports  to  be, 


a  restriction  of  die  taxing  power  In  tbe  Gen- 
eral Assembly  and  in  its  grant  of  tbe  taxli^ 
power  to  parishes  and  municipal  corpora- 
tions. And  the  exceptions  contained  In  the 
proviso,  under  which  the  Umlt  of  parish  and 
municipal  taxation  can  be  Increased  in  cer- 
tain specified  cases,  must  remain  dormant 
and  Ineffective  until  rectified  by  legislative 
breath.  •  •  •  It  therefore  fUlowB  that 
article  309  is  not  self-acttng." 

From  what  we  have  said  it  follows  that  the 
provision  of  the  Constitution,  requiring  tbe 
snbmisidon  to  a  vote  of  the  taxpaying  «lec^ 
tors  of  tbe  question  of  issuing  bon^  cannob 
be  given  effect  unaided  by  legislation.  And 
as  no  attempt  was  made  in  this  case  to  com- 
ply with  the  provisions  of  sobsection  07  ol 
the  Compiled  Laws,  suprm,  the  txmds  au- 
thorized by  said  electi<m  are  invalid,  and 
their  issue  Is  not  autliorized. 

Subsectiwi  67  of  section  2402  of  the  Comr 
piled  Laws,  supra,  liaving  been  entirely  dis- 
regarded,  it  Is  not  necessary  for  us  to  pass 
upon  the  question  as  to  wheUiw  said  subsec- 
tion was  repealed,  or  to  what  extait  changed 
and  amended,  by  the  constitutional  provision 
above  quoted.  Since  the  Section  was  held 
In  this  case,  the  Legislature,  by  chapter  76k 
Session  Laws  of  1012,  has  provided  for  tbe 
submission  of  such  questions  to  the  vote  of 
the  qualified  electors,  and  the  procedure  for 
the  issuance  of  bonds. 

[4]  Two  otber  questions,  however,  are  in- 
volved In  this  case,  which  should  be  deter- 
mined because  of  their  importance,  and  for 
the  future  guidance  of  municipal  authorities. 
The  fii^t  Is  as  to  the  ^ect  of  that  clause  in 
section  12  of  arttcle  0,  which  provides  that 
the  ordinance  "Shall  provide  for  the  levy  of 
a  tax,  not  exceeding  twelve  mills  on  tbe  dol- 
lar upon  all  taxable  property  within  such 
dty,  town  or  viUage,  sufficient  to  pay  the 
Interest  on,  and  to  extinguish  tbe  principal 
of,  such  debt  within  fifty  years,"  upon  the 
right  of  cities,  towns,  and  villages  to  contract 
debts  for  supplying  water  and  for  sewer 
systems.  If  such  limitation  aK>lles  to  such 
debts,  it  will  prohibit  such  munidpaUties 
from  exercising  the  right  to  issue  bonds, 
without  limitations,  for  such  purpose.  In 
other  words,  it  provides  a  limitation  almost 
If  not  quite,  as  effective  as  that  contained  in 
that  portion  of  section  18  of  said  artlde 
which  precedes  the  provlsa 

The  two  sections  of  the  article  under  con- 
sideration have  for  their  object  tbe  regula- 
tion of  the  debt-contracting  power  of  such 
municipalities  and  the  mode  of  exercising 
this  power.  Both  sections,  b^ng  directed  to 
the  same  subject-matter,  are  in  pari  mat^la, 
and  should  be  construed  together  with  the 
design  of  advancing  the  object  of  their  pro- 
visions. In  order  to  ascertain  this  object  it 
Is  proper  to  consider  the  occasion  and  ne- 
cessity for  their  enactment 

Experience  has  demonstrated  that  It  la 
necessary  to  place  a  check  or  curb  upon  the 
power  of  municipalities  to  Incur  indebtedneaa 
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which  fatnre  g«aeratIoni  will  be  called  npon 
to  repay.  Given  anbrldled  power  In  this 
regard,  each  mnnldpftUtlee  are  prone  to  con- 
tract large  debts,  for  purposes  which  at  the 
time  seem  desirable,  thereby  Imposing  an  nn- 
Just  burden  upon  the  future  taxpayers.  In- 
deed, In  many  Instances  this  nnrestralned 
power  led  to  the  bankruptcy  of  the  govem- 
mental  agency  and  the  mln  of  the  proper^ 
owners.  Various  devices  have  been  resorted 
to  in  order  to  preveot  the  Incurring  of  such 
extravagant  and  onerous  Indebtedness.  The 
oonstltutio&al  limitation  on  the  power,  al- 
though vt  recent  origin,  is  now  chiefly  relied 
upon,  and  Is  generally  adopted  by  most  of  the 
states;  the  design  being  to  place  a  reasonaUe 
limitation  upon  the  exercise  of  the  power, 
thereby  preventing  its  abuse,  1)01  at  the  same 
tlow  ^Ting  to  the  municipality  a  reasonable 
leeway,  so  that  It  will  not  be  unduly  ham- 
pered In  providing  for  the  needs  of  the 
community. 

With  this  Old  in  view,  the  framers  of  our 
Oonstltatlon  idaced  two  limitations  u^n  the 
debt-contradbig  power;  The  first.  In  section 
12,  supra,  whldi  Indirectly  limits  any  single 
dci»t  to  an  amount  wbl^  can  be  dlsduuged, 
both  as  to  principal  and  Interest,  within  60 
years  by  the  levy  of  a  IS-mill  tax  npon  the 
taxable  inroperty  within  audi  municipality; 
the  second,  found  in  section  IS*  supia,  whkSi 
limits  tlie  total  indebtedness,  for  oil  par- 
poses,  whidi  such  manlcipall^  may  incur  to 
4  per  centum  iqxm  the  taxable  property 
within  socdi  municipality. 

New  Mexico  Is  an  arid  state,  and  the 
greatest  protdem  which  coufronts  cities, 
towns,  and  villages  is  the  procuring  of  an 
anqde  mwAj  of  pure  water.  In  many  In- 
stances it  is  necessary  to  conduct  the  water 
supply  through  pipes  from  the  mountain 
streams  for  many  miles,  and  the  cost  Is  nec- 
essarily enormous.  The  states  In  the  arid 
r^lons,  almost  witiu)Ut  exception,  have  no 
constitutional  limitation  upon  the  amonnt  ot 
indebtedness  which  may  be  incurred  for  this 
purpose,  and  tlie  ftamers  of  the  Oonstitutloa 
of  New  tfexlco,  familiar  as  they  were  with 
the  conditbms  in  the  state,  and  the  necessity 
Vhlch  existed  for  on  onllmtted  right  to  Issue 
bonds  and  Incur  Indebtedness  for  the  pur- 
pose of  providing  a  water  supply,  attempted, 
by  the  proviso  to  section  IS,  to  exempt  the 
amount  of  such  indebtedness  from  the  re- 
strictions and  limitations  which  they  had  im- 
posed upon  Indebtedness  for  other  purposes. 
Likewise,  they  realized  that  for  the  health  of 
the  community  It  was  necessary  that  the 
sewerage  flhould  be  disposed  of,  and  they  In- 
duded  In  the  same  eatery  with  a  water 
supply  sewer  systems. 

It  Is  thus  manifest  that  It  was  the  inten- 
tion of  the  framers  of  the  Constitution  that 
no  restralnte  should  be  laid  on  municipalities 
in  their  efforts  to  procure  a  water  supply,  by 
either  the  purchase  or  construction  of  sys- 
tens  tm  aat^  purpose  or  ot  eswer  syataiis. 


The  question  then  Is,  Did  the  framm  ct  ttie 
Constitution  so  express  their  intoition  that 
It  may  be  put  in  force? 

The  proviso,  "any  dty,  town  or  village 
may  contract  debts  in  excess  of  such  limita- 
tion for  the  constmctton  or  purchase  ct  a 
system  for  supplying  water,  or  for  a  sewer 
system,  for  such  city*  town  or  village,"  dear- 
ly excepts  Indebtedness  Incurred  for  supply- 
ing water  from  the  general  prorldon  of  sec- 
tion 13,  which  limits  the  amount  to  which  a 
dty,  town,  or  village  may  become  indebted 
to  4  per  centum  of  the  value  of  the  Uxable 
property  within  such  city,  town,  or  village, 
and  is,  In  effect,  permission,  so  for  as  the 
Constitution  regards  this  auestion,  to  be- 
come indebted  In  such  an  amount  as  may  be 
necessary  to  furnish  a  supply  of  water  for 
the  monic^aiity.  It  bdsg  the  plain  intent 
of  the  framers  of  tba  Constitotlon  to  permit 
munidpBlitles  to  contract  indebtednees  in 
such  an  amount  as  will  provide  a  sui^Iy  of 
water  for  the  munldpallty.  It  becomes  our 
duty  to  give  eitect  to  such  intoitlon.  It 
would  be  vain  and  idle  to  say  to  a  munldpal- 
lty, "Yen  have  permission  to  oimtract  indebt- 
edness in  any  amount  for  the  snpiriying  of 
water,"  and  then  limit  Oie  mnntdpality  in  tlie 
amonnt  It  may  levy  fot  tans  to  pay  bw± 
indebtedness.  If  the  jnovitfone  contained  In 
section  12  of  arttde  8;  Hmiting  the  amount 
wfaldt  nu^  be  levied  for  taxes  to  retire  or 
discharge  the  jvlndpal  and  interest  of  the 
Indebtedness  to  12  mills  per  annum  on  tlie 
taxaUe  propoty  within  the  munidpalUy, 
could  be  htf  d  to  apply  to  indebtedness  except- 
ed by  the  proviso  contained  In  section  18, 
then  the  manifest  object  preserved  by  the 
proviso  would  he  destroyed.  The  carefully 
framed  provision  of  section  12,  requiring  the 
ordinance  whereby  a  ^t  is  contracted  by 
a  munldpallty  to  "provide  for  the  levy  of  a 
tax,  not  exceeding  12  mills  on  the  dollar, 
*  *  *  suffldeut  to  pay  the  Interest  on, 
and  extinguish  the  prindpal  of,  such  debt," 
was  Inserted  with  the  object  of  providing 
against  the  repudiation  by  a  munldpallty  of 
the  Indebtedness  incurred  \xf  the  OTdinanoe^ 
and  to  fix  a  limitation  upon  the  amonnt  of 
a  single  debt  for  purposes  not  excepted  from 
its  operation.  To  hold  that  this  proviso 
withholds  from  the  municipality  the  power  to 
levy  a  tax  sufficient  to  pay  the  Interest  and 
principal  of  the  Indebtedness  which  It  may 
Incur,  without  limit,  for  the  supplying  of 
water  would.  In  many  cases,  compel  the  re- 
pudiation of  Its  Indebtedness  incurred  for  a 
water  supply,  and  therefore  bring  about  the 
very  opposite  of  the  object  Intended  to  be 
accomplished  by  the  proviso,  or  effectually 
limit  the  Indebtedness  which  could  be  in- 
curred. 

Hie  rules  whldi  courts  must  observe  In 
construing  legislative  enactments  apply  equal- 
ly to  constitutional  provisions.  Every  stetuto 
or  constitutional  iwovlslou  must  be  construed 
with  reference  to  the  object  intended  to  be 
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aceomi^Ulied  It,  and  aa  already  said,  In 
order  to  aaoertaln  Uila  object,  it  Is  proiier 
to  consider  the  occasion  and  necessity  for 
this  enactment  If  tbe  purpose  and  well-as- 
certained object  of  a  statnte  or  constltntlonal 
proTlslon  la  inoonalBtait  wltti  the  precise 
-words,  the  latter  must  yield  to  the  controlling 
influence  of  the  will  of  the  lawmaking  power, 
resulting  (torn  the  whole  act  or  the  entire 
Constitution.  Commercial  Bank  t.  Foater, 
La.  Ann.  616;  State  v.  Clark,  29  M.  J.  Law, 
»6;  U.  S.  T.  Jackson,  14S  Fed.  788,  Tfi  a  C 
A.  4L 

While  it  l8  true  the  proviso  regarding  In- 
debtedness contracted  for  supplying  water 
for  municlpalltleB  appears  at  the  end  of 
flection  13  of  article  9,  in  order  to  carry  out 
the  manifest  Intention  of  the  framers  of  the 
Oonstitntlon,  as  we  find  It  to  be  from  a  con- 
slderatioa  of  both  sections  12  and  IS  of  said 
article,  we  must  hold  that  the  proviso  la,  in 
effect,  an  independent  provision,  and  that 
neither  the  limitation  contained  In  section 
12,  limiting  the  amount  of  the  tax  levy,  nor 
the  limitation  contained  In  sectldn  13,  limit- 
ing the  amount  to  which  a  munidpality  may 
become  indebted,  affect  the  debt-contracting 
power  of  a  municipality  with  regard  to  In- 
debtedness incurred  for  supplying  water  for 
the  municipality. 

While  the  operation  of  a  proviso  is  usual- 
ly and  properly  confined  to  the  clause  or  pro- 
TlBion  Immediately  preceding,  yet,  where  nec- 
essary to  effectuate  the  Intent  of  the  law- 
making power,  it  will  be  con8ldra*ed  as 
allying  also  to  other  preceding  or  subse- 
quent section,  or  to  the  entire  act  or  pro- 
Tiaions  in  pari  materia.  86  Cyc.  1163;  U. 
S.  V.  Babbitt,  1  Black,  65,  IT  L.  Ed.  94.  And 
see,  also,  cases  dted  by  the  Supreme  Court 
of  Missouri  in  the  case  of  State  ex  reL  Crow 
V.  St  Louis,  174  Ho.  12B,  7S  B.  W.  023,  61 
Z«  B.  A  693. 

In  that  case  the  court  said:  "The  particu- 
lar Intent  expressed  In  a  proviso  or  excep- 
tion will  control  the  general  Intent  of  the 
enactment  •  *  *  Neither  grammatical 
construction,  punctuation,  nor  relative  ar- 
rangement of  tbe  several  parts  of  the  section 
must  be  allowed  to  absolutely  control.  A 
common  sense  Interpretation  is  the  safest 
and  surest  to  apply,  bearing  always  in  mind 
the  mlschl^  to  be  remedied  and  the  benefits 
to  be  secured  by  the  law." 

The  Supreme  Court  of  Alabama*  In  the 
case  of  Wartensleben  v.  Haithcotik,  80  Ala. 
1f6S,  1  South.  38,  in  discussing  tbe  effect  ixt 
a  proviso,  say:  "Generally,  the  appropriate 
office  of  a  proviso  la  to  restrain  or  modUy 
the  enacting  clausot  or  receding  matter,  and 
should  be  confined  to  what  precedes,  unless 
the  intention  Out  it  shall  aptdy  to  some 
ottier  matter  is  apparent  When  from  the 
contort  and  a  comparison  <tf  all  tlie  provi- 
sions relating  to  the  same  subject-matter  it 
Is  manifest  tiiat  the  object  and  Intent  were 
to  give  the  proviso  a  scope  extending  bejrond 


the  section,  and  effect  beyond  the  phrase 
immediately  preceding.  It  will  be  construed 
as  restraining  or  quall^lng  preceding  sec- 
tions relating  to  tbe  subject-matter  of  the 
proviso,  or  as  tantamount  to  an  enactment 
in  a  separate  section,  witbont  regard  to  its 
position  and  cfmnectton." 

To  limit  tbe  proviso  to  that  portion  ct  see- 
tlou  13  whi<di  precedes  it  leaves  it  without 
any  practical  or  serving  purpose  and  effect 
When  we  consider  the  conditions  prevailing 
in  New  Mexico,  the  necessity  that  exists  for 
an  ample  supply  of  pure  water  for  munici- 
palities, the  cost  of  procuring  such  supply, 
the  assessed  valuation  of  property  In  the 
cities  and  towns  of  the  state,  tbe  amount  of 
bonds  which  could  be  Issued,  were  tbe  12- 
mlll  levy  limitation  to  apply,  it  Is  apparent 
that  it  would  be  an  absurdity  for  the  Con- 
stitution makers  to  say  that  dtles,  towns, 
and  villages  could  Issue  bonds  In  excess  of 
4  per  cent  of  the  texable  propoty  -within 
such  municipality,  or  without  limit  as  to 
amount  with  the  evident  design  and  purpose 
of  enabling  such  manldpalltlee  to  issue  bonds 
In  such  an  amount  as  would  be  requisite 
to  provide  a  water  supply,  and  then  to  place 
upon  such  issue  an  even  more  effectual  limi- 
tation by  providing  that  such  bonds  could 
not  be  Issued  beyond  an  amount  which  could 
be  discharged,  as  to  both  principal  and  in- 
terest within  60  years  by  the  levy  of  a  12- 
mlll  tax.  We  venture  the  assertion  that  a 
12-mlll  tax  would  not  even  provide  for  tbe 
Interest  upon  bonds  Issued  In  an  amount  suf- 
ficient to  enable  any  city  In  the  state  to  pur- 
chase a  waterworks  system  now  owned  and 
operated  by  private  capital,  much  less  pro- 
vide a  sinking  fund  for  the  payment  of  the 
principal. 

It  is  a  familiar  rule  of  construction,  ap- 
plied to  constitutional  and  statutory  provi- 
sions, that  when  cases  of  doubt  arise,  in  ar- 
riving at  the  intent  and  purpose  of  the  act 
or  provisions,  courts  will  look  to  contem- 
poraneous history  tor  the  evils  sons^t  to  be 
remedied  and  tbe  conditions  .that  probably 
led  up  to  and  Induced  the  enactmmt 

"Whra  the  intent  and  purpose  of  the  act 
Is  thus  made  clear  and  consistent,  and  the 
act  Is  calculated  to  effect  the  obvious  pur- 
pose, necessary  words  may  be  implied,  and 
words  limited  or  enlarged  in  meaning,  and 
the  ordinary  m«inlng  of  words  and  phraaes 
required  to  yield  to  tbe  oonatmcthni  which 
upholds  and  makes  effectlTe  tbe  l^JbdattmL" 
BaVer  State,  168  Ind.  166^  71  N.  K  6S0; 
and  antboritlss  cited. 

"Tbe  Intentloa  of  tbe  lawmaker,  it  idalnly 
expressed,  must  have  tbe  totce  of  law,  though 
it  may  be  in  the  form  of  a  proviso;  tbe  in- 
tention exsavueH  being  paramount  to  form." 
Propet  T.  Ballroad.  188  N.  a  807,  SI  &  n 
820. 

The  phraseology  used  in  sections  12  and 
13,  supra,  is  practically  the  nme  as  tbat 
fODDd  In  section  8  of  artifde  U  ^  tbe  Oolo- 
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ndo  Oonstitntloii.  Tbe  inoTWou  ot  wc* 
tloiu  12  ana  IB  of  article  9  of  tbe  New  Bfext- 
<co  Oonstltatlon  an  corarad  by  tbe  one  sec- 
tion of  tbe  G<dorado  Gcnwtltntton.  In  the 
Oilondo  Oonatltiitlon  tbe  taz-tevyiDg  power 
iB  fixed  at  12  milla,  and  tbe  Umlt  ot  Indebted- 
neaa  at  any  one  tbue  Is  fixed  at  8  par  cent, 
•of  the  TalnatloD,  etc.  Provisions  as  to  tbe 
«Iectlon  are  Identically  the  same.  The  ex- 
«niptlon  vt  tbe  an;)Ucatlon  of  sndi  limita- 
tions to  water  porposes  In  tbe  Colorado  Gon- 
-etitatlon  Is  found  io  tbe  following  language: 
"Debts  contracted  for  supplying  water  to 
soch  city  or  town  are  exempted  from  the  op- 
erations of  this  section."  This  language  not 
only  exempts  such  debts  from  the  operation 
of  the  limitations  as  to  the  total  amount  and 
the  12-niill  prorlslon,  but  likewise  exempts 
sold  debts  from  the  operation  of  all  tbe  oth- 
er provisions  of  the  section,  so  that  sncb 
debts  ma7  be  contracted  without  the  submis- 
sion of  the  question  to  a  vote  of  the  people 
and  the  remaining  safeguards  thrown  around 
the  creation  of  other  debts.  The  framers  of 
the  Constitution  of  New  Mexico  evidently  in- 
tended to  remove  the  limitation  as  to  the 
«mount  of  Indebtedness  that  could  be  con- 
tracted for  such  purposes,  and  to  leave  the 
remainder  of  the  section  requiring  a  vote  of 
tbe  electors,  etc..  in  full  force. 

For  the  reasons  given,  we  hold  that  the 
limitation  fixed  by  section  12  of  said  article, 
providing  In  substance  that  no  debt  thereby 
created,  which  cannot  be  discharged,  as  to 
both  principal  and  interest,  by  the  levy  of  a 
12-mill  tax  upon  the  taxable  property  with- 
in such  monldpallty  witlitn  60  years,  does 
not  apply  to  debts  Included  in  tbe  ifforlso 
to  section  IS  of  said  artlcla 

[S]  The  second  proposition  is  as  to  tbe 
right  of  the  town  to  submit  to  the  voters  tbe 
Joint  proposition  of  issuing  bonds  for  the 
double  purpose  of  constructing  a  waterworks 
system  and  building  a  system  of  sewers, 
without  providing  for  a  separate  vote  upon 
eecb  question.  Hiots  appears  to  be  a  de- 
cided conflict  In  the  holdings  of  the  various 
courts  upon  tbe  question.  It  would  serve 
no  good  purpose  to  review  the  vartous  cases, 
bnt  we  content  ourselves  by  referring  to  the 
case  note  to  the  case  of  Stern  v.  Fargo,  18 
N.  D.  289,  122  N.  W.  403.  29  L.  B.  A.  (N.  S.) 
666.  As  tbe  practice  has  not  been  establish- 
ed in  this  state,  we  are  at  liberty  to  adopt 
tbe  rule  which,  in  our  judgment,  will  best 
protect  the  rights  of  the  people  and  secure 
to  tbe  voters  an  (^portnnlty  to  fully  and 
freely  ^press  their  desires  and  wishes  In 
such  matters.  In  tbe  matter  of  voting  for 
ouidldates  for  office^  It  is  nntrweally  con- 
ceded that  Oie  votw  must  have  the  right 
to  vote  ftnr  or  agslnst  any  candidate.  It 


wonld  ahoek  tbe  moral  sense  wwe  s  statute 
enacted  requiring  the  voter  to  Tote  for  or 
against  all  tbe  candidates  on  one  ticket.  The 
purpose  of  tbe  Constitntlon  In  requiring  tbe 
sabmlsslon  of  tbe  qnestlmi  at  laanlng  bonds 
to  the  taxpaying  electors  of  the  municipality 
is  to  determine  whefber  or  not  tbey  desire 
tbe  Improvemrat  to  be  made  and  bonds  Is- 
sued in  paymoit  tber^r.  A  voter  might 
desire  a  system  of  waterworks,  and  it  might 
be  absolutely  necessary  to  provide  thuefor ; 
while,  <m  the  other  band,  a  sewer  system 
might  reasonably  be  disposed  with,  and  the 
voters  not  desire  it  It  Is  more  important 
that  a  safe  rale  shonid  be  announced  by 
this  court  In  tills  regard  ttian  that  tfther 
line  of  antbOTltles  should  be  followed.  Tbe 
bonds  In  this  case  have  not  been  issued,  and 
the  cause  must  be  reversed  for  other  rea- 
stms;  tbn^re  no  delay  or  Injustice  will 
be  occasioned  or  rights  Inteif wed  with  by 
laying  down  the  rale  wbldi  wlU  reqoire 
such  questions  to  be  s^arat^  submitted, 
and  by  so  doing  we  believe  we  will  best  pre- 
swve  the  r^ts  of  tbe  voter  and  protect 
tbe  municipality  against  fraud  or  imposltton. 

Appellees,  however.  Insist  that  as  tbe  an- 
swer in  this  case  altoges  that  the  two  sys- 
tons  are  cmnected,  and  tbe  one  wonld  not 
be  desirable  without  the  otlw,  and  tbe  an- 
swer being  taken  as  true,  this  court  is  bound 
thereby.  This  oontoitlon,  however.  Is  dis- 
posed by  tbe  casB  of  Stem  t.  Fargo,  supra, 
where  the  court  say:  "The  question  Is  not 
one  of  connecting  by  words,  but  Identic  of 
purpose,  or  can  one  naturally  be  operated 
without  the  other?" 

In  tbe  oomi^nt  In  this  case  It  is  made  to 
appear  that  tbe  town  of  Gallup  already  has 
a  syston  of  waterworks,  and  that  tbe  bonds 
are  to  be  Issued  tor  the  purpose  of  oilart^ng 
it  Now,  It  might  be  that  the  voter  would 
desire  the  sewer  system,  but  would  not  be 
in  favor  ot  enlarging  the  waterworks,  or  be 
might,  were  opportunity  afforded,  vote  to  en- 
large the  waterworks,  and  against  sewers. 
We  are  of  the  opinion,  therefore,  that  the 
two  propositions  should  have  been  separate- 
ly submitted,  so  that  the  voter  could  have  ex- 
pressed his  choice  upon  each  question,  Inde- 
pendent of  the  oth^.  We  do  not  mean  to 
hold  that  the  two  propositions  could  not 
have  been  submitted  at  the  same  election, 
or  upon  the  same  ballot,  but  simply  that  the 
ballots  shonid  have  been  so  prepared  that 
each  proposition  wonld  have  stood  alone. 

For  the  reasons  stated,  the  judgment  of 
the  lower  court  is  reversed  and  the  cause 
remanded,  with  instructions  to  issue  tbe  re- 
straining order  as  prayed  for  In  tbe  com- 
plaint; and  it  Is  so  ordered. 

HANNA  and  FABKBB,  JJ.,  OODCOr. 
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OWENS  T.  ANDREWS  et  aL 
(Snpranie  Court  of  New  Mexico.  April  8, 1918.) 

(Syttaltut  hv  the  Court.) 

1.  WhjjbJI  792*)— Bleotxoh  to  Taki  Undkb 
wxli>— ktidbmcs. 

An  election  to  talw,  voAer  a  will,  may  be 
inferrecl  or  implied,  txom  the  conduct  of  the 
party,  hit  acts,  omiraions,  model  of  dealing  with 
the  property,  acceptance  of  rents  and  profita, 
and  the  like. 

[Ed.  Note.— For  other  caK&  see  Willa,  Cent 
Dig.  i§  2019-2052,  2061-2068;  Dec.  Dig.  1 792  :* 
Executors  and  Admlnlstratora,  Gent.  Dig.  1 69o.] 

2.  Wills  d  792*)— Elbchoh  to  Taks— Eti- 

DENCK. 

Courts  of  equity  have  never  laid  down  any 
mle  determining  for  all  cases  what  conduct 
■hall  amount  to  an  implied  election,  bat  each 
case  must  depend  In  great  meaaore  npon  its 
own  circumstancei. 

[Ed.  Note.— For  other  cases,  see  WlUa,  Cent 
ms.  11  2019-2052,  2061-2063;  Dec  Dig.  S 
T^^^EzecatoKS  and  Administrators,  Gent  Dig. 

8.  Wills  ({  792*)— "Election"  to  Take  Un- 
DEB  Will— Etidencb. 

To  raise  an  inference  of  election  from  the 
party's  conduct  merely,  it  must  appear  that  he 
knew  of  his  right  to  elect,  and  not  merely  of  the 
instrument  glTing  such  right,  and  that  he  had 
full  knowleoga  m  all  the  facts  concerning  the 
propertiea 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Mg.  H  2049-2052,  2061-5063:  DecTDig.  { 
792;*    Executors  and  Administratora,  Cent 

Dig.  I  69a 

For  other  definitions,  see  Words  and  Phrases, 
fol.  8,  pp.  2336-2339.] 

4.  Wills  <fi  796*)— Rbvocation  or  Election 

— INJUBT. 

The  principle  of  law  precluding  the  revoca- 
tion of  an  election  Is  necessarily  the  doctrine 
of  estoppel,  and  there  can  be  no  estoppel  where 
there  ia  no  injury. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  If  2064-2068,  2070;  Dec  Dig.  i  796.*] 

Appeal  from  Dlatrict  Goart,  Chaves  Ootm- 
tr;  Wllliam  H.  Pope;  Judge. 

Bill  Fayetta  Ovens^  sow  Mrs.  Gbas^ 
i^EAlnst  Llxzle  BC  Andrews  and  others.  De- 
cree lor  complainant,  and  defendants  ap- 
peal. Affirmed. 

The  appellee,  Fayetta  Owens,  now  Mrs. 
Chase,  brought  this  action  In  equity  to  ob- 
tain a  decree  sustaiDlng  her  claim  to  her 
part  of  the  community  property  left  by  the 
death  of  her  former  hnsband  on  April  25, 
1907.  Decedent  left  a  will.  In  which  he 
provided  by  an  alleged  agreement  with  the 
appellee  that  she  was  to  share  equally  with 
their  children  all  the  estate.  She  was  nomi- 
nated one  of  the  executors.  She  had  the  will 
probated,  qualified  as  executrix,  and  acted 
in  that  capacity  for  over  three  years.  The 
defendants  below  are  her  <diildren  and  the 
only  other  heirs  of  her  former  hosband.  The 
pleadings  brought  the  whole  controversy 
down  to  a  single  Issue,  viz.:  Was  there  an 
election  on  her  part  to  tal^e  under  her 
former  husband's  will?  Her  claim  Is  based 
upon  the  statute  ptovldiiUE  for  the  distri- 


bution of  community  property,  the  aflBrma- 
tlve  of  the  issue  devolviuK  npon  the  defend- 
ants below.  The  cause  came  on  to  be  h«trd 
at  the  May,  1910,  term  of  the  district  cour^ 
for  Chaves  coonty,  the  Honorable  William 
H.  Pope  presiding.  The  court  found  the  Is- 
sue in  favor  of  the  plaintiff  below.  From 
this  finding  and  the  decree  rendered,  this  ap- 
peal la  prosecuted.  The  additional  facts 
necessary  to  this  oirinlon  are  fully  set  out 
therein. 

ft  Herrey  and  O.  A.  Bictaardaon,  all 
of  Boswell,  Madden  &  Tm^ve,  of  Amartllo^ 
Tex.,  and  Hainan  Bfohr,  of  Bosw^  for  ap- 
pellants. U.  S.  Bateman,  of  Boswell.  for 
appaile& 

HANNA,  T.  (after  stating  the  facts  as 
above).  AH  the  property  affected  by  this 
case  is  admitted  to  be  community  property, 
in  which  tlie  widow  bad  a  one-balf  interest, 
and  in  irtiich,  by  the  terms  of  the  will,  she 
was  given  a  one-teDth  interest;  it  being  in- 
sisted by  ap[>dlant8  tbat  by  the  terms  of 
the  will  (section  3)  the  widow  was  put  to  an 
election  as  to  whether  she  would  take,  un- 
der the  statute,  ber  oommunily  interest,  or 
the  provisions  made  for  her  in  the  will.  Ap- 
pellants admit  that  no  express  election  was 
made,  but  that  one  most  be  Implied  by  ber 
conduct 

The  section  of  tho  will  referred  to  Is  as 
follows,  Tis.:  **0)  It  is  my  will  and  de^re. 
aud  in.  accordance  with  the  agreement  and 
nnderstandlng  between  myself  and  my  wife. 
I  do  hereby  give  devise  and  bequeath  to  my 
wife,  Fayetta  Owens,  if  living  at  the  time 
of  my  death,  a  like  amount  and  share  in  all 
of  my  estate  and  property  with  each  of  my 
children,  and  I  give  devise  and  bequeath  to 
my  said  wife  a  portion  of  my  said  estate 
equal  to  a  child's  part  thetein,  in  lieu  of 
any  Interest  she  would  have  as  my  widow 
under  the  laws  of  the  state  of  Texas,  and 
the  territory  of  New  Mexico,  to  have  and 
to  hold  to  her  heirs  and  assigns,  forever." 

[1]  Text-writers  agree  that  an  election  to 
take,  under  a  will,  may  be  inferred  or  im- 
plied, from  the  conduct  of  the  party,  his 
acts,  omlsalonB,  modes  of  dealing  with  the 
property,  accQ>tance  of  roita  and  profits,  and 
the  Uke. 

[2]  "Courts  of  equity  have  never  laid  down 
any  rule  determining  for  all  cases  what  con- 
duct shall  amount  to  an  implied  election, 
but  each  case  most  depoid  in  great  measure 
upon  its  own  drcnmstances."  1  Pomeroy's 
Eq.  i  616.  While  the  trial  court  expressed 
doubt  as  to  whether  this  was  a  case  calling 
for  an  election,  the  point  was  waived  and 
the  question  considered  as  one  calling  for 
an  election.  We  think  the  case  should  be 
so  considered. 

The  next  question  therefore  is:  Did  the 
plaintiff,  apiKllee  here,  make  ber  election? 
It  would  be  borne  in  mind  that  this  state 
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bsB  no  statote  goTernln;  election,  or  pro- 
Tldln£  for  tbe  time  wltMn  which  an  Section 
most  be  made.  It  is  contended  by  appel- 
lants that  tbe  record  discloses  many  facts 
from  which  an  election,  by  appellee,  must  be 
Implied.  They  point  out  that  she  accepted 
a  legacy,  probated  the  will,  and  is  acting 
as  executrix  without  bond ;  ia  being  paid  a 
compensation  for  admlnistarlng'  upon  the  es- 
tate, thus  accepting  another  benefit  and  evi- 
dendng  her  intentions  to  take  under  the 
will ;  has  accepted  an  allowance  from  estate 
fands  for  maintenance  of  her  minor  chil- 
dren; has  drawn  tnm  estate  funds  money 
with  which  to  pay  attorney's  fees.  Incurred 
In  defending  the  son  who  was  <Auaged  with 
tbe  murder  of  the  man  who  killed  her  for- 
mer husband;  that  she  has  used  the  ratate 
fnnda,  at  her  will,  and  for  her  benefit,  to 
mcb  vxteat  that  she  la  precladed  from  re- 
voUng  her  election. 

Oa  the  other  hand,  the  iriAinUff  teatlfled, 
among  other  things,  to  the  following  facta, 
Tlx.:  That  Bhe  had  nothing  to  do  with  the 
making  of  the  will,  and  never  had  tbe  agree- 
ment with  her  hnaband,  referred  to  ttaer^ 
That  abe  had  been  so  completely  under  the 
influence  of  her  late  hnriiand  that  after 
his  death  she  wished  to  manage  the  bnd- 
ness  affairs  and  dispose  of  the  property  just 
as  her  husband  bad  directed.  That  the  pro- 
bating of  the.  will  and  plaintiff's  acquiescing 
In  it  for  the  length  of  time  she  did  "was 
more  to  carry  out  his  ideas  than  it  was  any- 
thing else."  That  the  will  in  qoestion  was 
probated  In  August,  1907,  when  she  quali- 
fied as  one  of  the  executors.  She  did  not 
remember  that  Mr.  Madden  advised  her  that 
she  could  elect  to  take  under  the  law  and 
was  not  bound  to  take  under  the  will.  Tbat 
she  "did  not  remember  anytbiog  that  he 
said  about  the  yriW  much,  because  I  was 
worried  so  about  Sonla  We  went  up  there 
more  to  see  about  Sonle's  case  tiian  anything 
else,  and  if  he  told  me  that.  I  can't  remem- 
ber It  I  didn't  pay  much  attention  to  what 
they  said  anyway."  That  she  was  greatly 
worried  and  hardly  knew  what  she  was  do- 
ing, as  she  said,  "because  I  was  worried  and 
grieved  so  over  my  husband's  death  and  bad 
worried  so  over  my  boy,  I  was  not  think- 
ing about  my  rights  at  all;  I  was  just  try- 
ing to  do  as  Mr.  Owens  directed;  I  never 
gave  it  a  thought"  That  she  did  not  have 
any  knowledge  as  to  wbat  tbe  laws  of  the 
territory  provided  about  the  community 
property,  and  first  knew  upon  consulting  her 
attorney  in  this  case  that  under  the  laws 
of  New  Mexico  sbe  was  entitled  to  a  one- 
half  interest  in  the  community  property. 
That  at  tbe  time  of  probating  the  will  she 
did  not  know  what  she  was  entitled  to  under 
the  laws  of  New  Mexico.  That  she  knew 
that  Mr.  Qlbbany,  a  lawyer,  had  drawn  the 
will,  and  therefore  thought  that  It  was  val- 
id.  That  up  to  the  time  she  had  words  with 
her  son  she  bad  never  consulted  any  attor- 


ney "with  reference  to  the  will  or  the  law 
governing  estates  in  the  territory  of  New 
Mexico  or  in  the  state  of  Texas,  or  what 
might  be  her  rights  one  way  or  tbe  other." 
That  she  had  always  managed  the  estate 
as  though  it  belonged  to  her.  That  Mr.  Glb- 
bany  was  the  attorney  for  the  plaintiff  as 
executrix,  and  she  consulted  with  him  about 
her  rights,  and  he  in  substance  advised  her 
to  let  tbe  sale  of  the  real  estate  in  Texas 
go  through,  and  also  advised  her  that  she 
could  not  take  under  the  law,  but  was  bound 
to  take  under  the  will.  That  no  report  was 
ever  made  to  the  probate  court,  and  the  will 
has  not  been  probated  in  New  Mexico.  That 
she  never  knew  anything  about  an  election. 
That  she  and  the  adult  defendants,  after 
the  inatitiition  of  this  action,  undertook  to 
compromise  the  same,  because  of  this  agree- 
ment to  compromise,  and  before  it  was  aban- 
doned slw  accepted  (2,000  as  her  lesacy,  bnt 
paid  out  of  it  to  Mr.  Qlbbany  91,082l  Tbat 
she  had  a  talk  in  tito  spring  of  1908  witti  a 
lady  <m  a  train  that  caused  her  serionsly  to 
cwslder  her  1^1  rights  in  the  estate  ct 
her  late  husband,  and  it  was  in  the  fall  of 
1909  that  she  decided  to  abandon  her  rl^ta 
under  the  will  and  take  under  the  law. 
That  she  had  intended  to  take  under  the 
will.  Bupposlxv  at  the  time  that  ttu  must 
do  80.  That  she  had  asked  Attorney  01b- 
bany  If  sbe  could  break  the  will,  but  as  Mr. 
Oibbany  drew  the  wUl  and  was  a  lawyer, 
and  from  what  he  toM  bet,  sbe  had  an  abid- 
ing conviction  that  It  was  valid  and  ooold 
not  be  done  away  with. 

The  foregoing  bri^  of  the  evidence  consti- 
tutes but  a  small  pcnrtlon  of  tike  evidence  ad- . 
duced,  at  tbe  trial,  pertaining  to  this  Issue  In 
the  case.  We  bare  examined  tiie  record  in 
its  entirety  and  believe  tbat  the  character  of 
the  controversy  Is  clearly  pointed  out  by  the 
evidence  here  referred  ta  It  is  from  theses 
and  similar  facts,  that  we  must  determine 
whether  an  election  can  be  Implied  from  the 
conduct  and  statements  of  appellee. 

Tbe  learned  trial  judge  In  his  written  opln- 
i6n,  filed  In  this  case,  expressed  himself  up- 
on this  question  in  the  following  language: 
"The  court  Is  not  convinced  by  this  testimo- 
ny, especially  in  the  light  of  the  denlnlB  of 
Mrs.  Owens  of  her  knowledge  of  her  rights 
under  the  law,  that  at  the  time  she  did  the 
acts  alleged  to  constitute  an  election,  she  bad 
such  knowledge  of  her  rights  as  would  Justi- 
fy tbe  court  upon  that  ground  in  shutting 
her  out  from  an  exercise  of  her  rights  under 
the  law  at  this  time.  The  uncertainty  of  Mr. 
Gibbany's  testimony — ^not  unnatural  consid- 
ering tbe  interval  of  time  from  the  making 
of  the  will  to  the  giving  of  his  testimony — 
and  the  drcumstances  under  which  she  made, 
if  at  all,  the  statements  to  Mr.  Man  gun  com- 
ing BO  soon  as  th^  did  after  her  husband's 
homidde,  fail  to  carry  conviction  tbat  durlng^ 
this  period  she  was  intelligently  snrroider- 
ing    on^^^  Interest  In  the  estate  for  a  one- 
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tenth  Interest  The  law  does  not  enforce  up- 
on ix^ia,  and  especially  npon  widows,  a  has^ 
choice  of  rl^ts,  and  the  Inadequacy  of  the 
proTldon  In  the  will  for  this  spouse  of  26 
years'  co-operation  with  her  husband  Is  not 
n-ltbout  weight  In  deciding  whether  her  acts 
were  done  with  Intelligent  intentloa  to  elect 
•  •  •  The  court  will  not  enforce  npon  her 
an  alleged  election,  with  results  so  dispro- 
portionate to  elements  of  justice  without 
clearer  proofs  of  an  Intelligent  and  discrimi- 
nating choice,  with  full  knowledge  of  the 
facts,  than  Is  here  shown." 

[Sj  Pomeroy,  at  section  616,  says  under 
the  subject  of  Implied  election  that:  "To 
raise  an  Inference  of  election  from  the  par- 
ty's conduct  merely.  It  must  ai^ear  that  he 
knew  of  Ms  rigitt  to  elect,  and  not  merely 
of  the  Instrument  giving  such  right,  and 
that  he  had  fall  knowledge  of  all  the  facts 
concerning  the  properties."  See,  also,  Stone 
V.  Vandermark,  146  lU.  312,  34  N.  B.  161; 
In  re  Peck's  Estate,  SO  Tt  469,  68  AtL  483. 

In  the  light  of  all  the  evidence  «nd  the 
principles  of  law  applicable  thereto,  we  can- 
Aot  say  that  the  appellee  had  such  knowl- 
edge of  her  rights  even  though  she  possessed 
full  knowledge  concerning  the  property  and 
intended  an  election,  as  would  bind  her  to 
an  implied  election  to  take  under  the  will 
arising  from  conduct,  or  thoughtless  state- 
ment We  are  more  Inclined  to  believe  her 
statements  to  the  effect  that  she  was  wor- 
ried and  grieved  over  her  husband's  death, 
and  worried  so  about  her  boy's  predicament, 
that  she  was  not  thinking  about  her  rights 
at  all.  We  agree  with  the  authorities  that 
the  acts  and  declarations  relied  upon  must 
be  unequivocal,  and  must  clearly  evince  an 
intention  to  elect  and  take  under  the  will, 
and  the  choice  must  be  made  by  the  widow, 
with  her  full  knowledge  of  her  rights  and 
the  status  of  the  estate.  We  might  discuss 
the  evidence  at  greater  length,  but  It  Is 
needless  to  do  so,  as  we  find  no  error  In  the 
assignments  pertaining  to  this  question. 

The  remaining  assignments  of  error  have 
to  do  with  tlw  question  of  the  widow's  right 
to  revoke  her  election  If  one  was  made.  We 
mlg^t  urge  that  our  opinion  as  herein  ex- 
pressed makes  It  unnecessary  to  pass  upon 
this  question,  or  the  r^alnlng  assignments 
of  error ;  but  the  questions  are  so  intermin- 
gled that  we  will  speak  of  the  contusions 
our  studies  have  led  us  to  adopt 

We  are  mindful  of  the  fact  that  In  this, 
as  In  the  other  numerous  questions  pertain- 
ing to  elections,  the  authorities  are  appar- 
ently In  hopeless  confusion.  The  courts 
have  determined  the  cases  almost  entirely 
upon  the  facts  pertaining  to  each  In  an  ear- 
nest desire  to  do  equity ;  the  dlvei^oit  facts 
leading  to  the  seeming  conflict  Our  exam- 
ination of  the  numerous  authorities  dted  by 
counsel  In  th^r  able  briefs  leads  us  to  the 
opinion  Chat  this  conflict  Is  less  real  than 
apparent  and  that  through  UMrly  all  the 


authorities  there  rnns  a  oonsensns  of  opin- 
ion that  "to  ipake  the  enforcement  of  cme 
demand,  which  is  inconsistent  vrltfa  another, 
a  final  and  binding  election  to  take  that  and 
not  the  other,  the  party  must  either  b» 
shovm  to  have  acted  advisedly,  with  a  prop- 
er knowledge  of  all  the  circumstances,  and 
with  a  consdousness  of  the  effect  of  the  act 
relied  upon,  6t  the  par^  adversely  interest- 
ed must  hare  so  changed  his  position  In  re- 
liance upon  such  action  that  it  would  be  in- 
equitable to  permit  the  party  who  has  the 
choice  to  recede  from  his  former  action." 
Xoung  V.  Young,  61  N.  J.  Bq.  600,  27  Atl. 
634;  HiU  T.  HiU,  88  Ga.  612,  16  8.  B.  670; 
Uoodrum  r.  Goodnim,  66  Ark.  689;  20  S.  W. 
363. 

[«]  We  think  that  the  principle  of  law 
precluding  the  revocation  of  an  election  Is 
necessarily  the  doctrine  of  estoivel,  and  tliat 
there  can  be  no  estoppel  where  there  Is  no 
injury.  The  injury  claimed  to  hare  result- 
ed to  two  of  the  appellants  by  reason  of  in- 
vestments made  on  the  strength  of  prospects 
from  the  estate  seems  to  us  to  be  too  specu- 
lative to  come  within  the  class  of  injuries 
which  might  operate  an  est(^peL  So,  too, 
we  consider  the  fiscts  pertaining  to  the  mar- 
riage of  certain  of  the  children,  alleged  to 
have  been  entered  Into  In  contemplation  of 
tbelr  rights  under  the  will.  We  see  no 
change  of  status,  in  these  app^lants,  that 
cannot  be  corrected  by  the  Judgm^t  of  the 
district  court 

Finding  po  error  in  the  record,  the  Judg- 
ment of  die  district  court  of  Ohares  county 
is  affirmed. 


BOBBBTS,  O.  J„ 
cor. 


and  PABKBB,  oon- 


NOBLB  ▼.  BDHniAN-SPAUU>INCMVOOD- 

WABD  00.  9t  aL 
(Supreme  Ooort  of  Oregon.    A^  20.  1918.> 

1.  Bnxa  AND  Notes  <|  246*)— PAsms— "In- 

DOSaSB." 

Under  the  provision  of  the  N^otlable  In- 
strument Law  {Laws  1809,  p.  18)  that  a  per- 
son i^adns  Us  slgnatore  Upon  an  iuBtramMit 
otherwise  uuun  as  a  naikn,  orawer,  or  acceptor 
is  deemed  to  be  an  Indorser  unless  be  clearly  in- 
dicatea  by  appropriate  words  bis  Intention  to  be 
bound  In  some  other  capadty,  a  party  who  in- 
dorsed upon  the  bade  ot  a  note,  "I  hereby  guar* 
antee  payment  of  the  within  note,"  was  not  an 
"indorser,"  bavins  Indicated  by  the  approiniate 
word  "guarantee"^  his  Intention  to  be  boimd  in 
that  capadty  and  not  as  an  indorser. 

[Bd.  Note.— For  other  cases,  see  Bills  and 
Note,  Cent  Dig.  Ii  666-668;  Dec.  Dig.  |  246l* 

For  other  definidons,  see  Words  and  Phzases, 
vol.  4.  pp.  3567,  3568;  roL  8,  p.  7686.] 

2.  Bills  and  Nona  (I  246*)— Pabtus— "Ao- 

COUUODATION  PABTT?^ 

Under  L.  O.  L.  |  6862,  providing  tiiat  aa 
"accommodatiOD  party"  Is  one  who  i^ns  as 
maker,  drawer,  acceptor,  or  indorser  without 

receiving  valne  therefor  and  for  the  purpose  of 
lending  Us  name  to  some  other  person,  one 
who,  for  the  accommodation  of  the  malwr,  gnar- 


•For  other  cases  ms  isme  tople  and  steUon  NUHBBR  In  Dee.  Di|.  *  Am.  Dig.  Key-No.  8«1m  ft  Rep'r  ladsies 
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anteed  the  pAfment  of  a  note  waa  not  an  ae- 
coDUDodatkm  party ;  the  itatnte  having  limited 
accommodatton  putiei  to  the  four  cTawew  men- 
tioned. 

IBd.  Note.— For  other  cases,  see  BilU  and 
Notes,  Cent  Dig.  {{  665-658;  Dec  Dig.  S 
248.* 

For  other  dedoitions,  see  Words  and  Phraaes, 

vol  1,  pp.  TO,  74.] 

8.  Bills  aso  Kom  (|  263*)— Obdcb  or  liu- 

BILXTr. 

Under  U  O.  L.  I  6028,  proTidiu;  that  the 
penoQ  primarily  liable  on  an  Instrument  is  the 
one  who,  by  the  terms  of  the  instrumeDt,  is  ab- 
solutely required  to  pay  the  same,  and  that  all 
otber  parties  are  secondarily  liable,  the  liabili- 
ty of  accommodation  makers  and  an  accommo- 
datioQ  guarantor  was  successive  and  not  con- 
current: the  accommodation  maker  being  pri- 
marily liable  and  the  guarantor  only  secondari- 
ly liable,  In  the  absence  of  a  ipedal  eoatiact 
changing  thdr  liability. 

[Bd.  Note^For  other  eacea,  see  BUla  and 
NoteL  Gent  Dig.  H  812,  818;  Dec  Dig.  f 
263.*] 

4.  Bills  and  Nom  (|  2B8*)— Obdu  ov  Iaa- 

BILITT. 

Accommodation  parties  to  ordinary  com- 
mercial paper  are  liable  to  each  othw  In  sne- 
cesaion  as  their  names  appear  upon  the  instm- 
meat,  nuless  they  specially  agree  that  they  are 
to  be  bound  jointly  and  not  seTeraily,  In  which 
caae  they  are  entiued  to  eontribation  as  among 
themaelTca. 

[HA.  Note.— For  other  casea.  see  Bills  and 
NotM,  Cant  Dig.  H  Dec  Dig.  % 

283.*] 

6l  Btidxnob  (I  423*)— iRDOBsiBB— Ouns  or 

LuBiLirr. 

An  agreement  between  parties  to  negotia- 
ble instruments,  to  be  equally  liable  instead  of 
being  liable  to  each  other  In  inccesaion  as  tiieir 
names  appear^  may  be  proved  by  parol 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  K  1957-1965;  Dec.  Dig.  {  423;* 
Bills  and  Notea,  Cent  Dig.  {  1723.] 

6.  Bills  aitd  Nona  (|  2BS*)—0»Tm  or  Ioa- 
BiLirr.  . 

That  an  accommodation  guarantor  of  a 
note  knew  when  he  executed  the  guaranty  tliat 
certain  of  the  makers  were  accommodation  par- 
ties did  not  make  his  and  their  liability  con- 
current Instead  of  successive,  in  the  absence  of 
a  special  agreement 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  612.  813;  Dec  Dig.  f 
268.«] 

7.  Appeal  ard  E^bob  (|  1010*)— Bbtisw— 
QtTxsnoNS  OF  Fact. 

The  finding  of  the  trial  court  on  a  qnestion 
of  fact  amounts  to  a  verdict  and  cannot  bp  dis- 
turbed  on  appeal  unless  the  court  can  say  affirm- 
atively that  there  is  no  evidence  to  support  it 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  S07D-8982,  4<S4;  Dsc 
Dig.  i  1010.*] 

a  Bills  and  Notes  (i  519*)— Aciioks— Sirr- 

FICIENOT  OF  E>VIDENCE. 

A  finding  against  the  contention  of  accom- 
modatioQ  makerB  that  they  and  an  accommoda- 
tion guarantor  were  to  be  concurrently  liable 
was  supported  by  evidence  tbat  the  guarantor 
was  a  stranger  to  the  real  debtor,  a  corpora- 
tion, while  the  accommodation  makers  were  di- 
rectors and  interested  therein. 

[Ed.  Note^— For  other  casea,  see  Bills  and 
Notes.  Cent  P<g.  t  18M ;  Dec  Dig.  %  519.*] 


9;.  PLBADIKG  (S  859*)— AUSWBfr-SBAlC  PUAD- 

INQ. 

In  an  action  for  the  amonnt  of  a  note, 
where,  on  the  other  pleadings  and  the  evidence, 
it  was  nndlnnted  that  the  note  was  given  to  a 
bank  for  a  loan  and  guaranteed  by  plaintiff, 
who  was  compelled  to  pay  it,  the  court  would 
have  been  justified  in  disregarding  as  sham  a 
defense  wluch  alleged  that  tne  note  was  given 
to  plaintiff  for  a  loan  by  him. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  U  1120-1128;  Dec  Dig.  |  359.*] 

10.  Bills  and  Nons  <i  '638*}— AcnoNS— 

FiNDINOS— SUFFIOIBNOr. 

In  an  action  by  a  guarantor  of  a  note  giv- 
en by  a  corporation  against  accommodation 
makers,  the  finding  that  the  corporation  turned 
all  its  assets  over  to  a  trustee  for  the  benefit  of 
creditors,  that  a  la^e  number  of  its  creditors 
signed  an  agreement  with  the  trustee  by  which 
he  was  to  reduce  the  assets  to  money  and  pay 
the  creditors  pro  rata  who  were  to  receive  such 
p^ment  In  full  of  their  claims,  but  tliat  plain- 
till  never  signed  such  agreement  and  never  was 
paid  anything  on  account  of  the  note,  was  a 
suffidoit  finding  as  to  defendant's  contention 
that  plaintiff  assented  to  such  i^reement 

[Bd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  M  1911-1918,  1934;  Dec. 
Dl^  689;*  Trbl,  Gent  Dig.  |  800.] 

11.  Bnxs  AND  Nona  (|  260*)— Actiohs- 
Dbfbnsxs  —  SrariiiiaNT  with  Pbikabt 
Dbbtob. 

A  guaxantor  or  Indorser  of  a  note,  who  at 
that  time  bad  not  paid  it  could  not,  by  assent- 
ing to  an  agreement,  by  which  creditors  of  the 
real  debtor  were  to  receive  their  pro  rata  share 
of  its  assets  In  full  settiement  of  their  claims, 
do  anything  either  favorable  or  unfavorable  to 
accommodation  makers,  and  hence,  in  determin- 
ing their  liability  to  the  guarantor,  it  was  im- 
material whether  hs  assented  to  such  agree- 
ment or  not 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  608-610;  Dec  Dig.  | 
260.*] 

12.  PuADnfo  (I  277*)  —  Answeb  —  SUPPLB- 
ifBNTAL  Answeb— Nbcessitt. 

Where,  after  the  issues  were  made  up  be- 
tween plaintiff  and  the  answering  defendant 
plaintifl  took  a  default  judgment  against  an- 
other defendant  the  answering  defendant  could 
not  rely  on  such  Judgment  as  a  bar  to  a  recov- 
ery against  him  unless  he  pleaded  it  by  a  sup- 
plemental answer  under  L.  O.  L.  |  108,  per- 
mitting material  facts  occurring  after  the  an- 
swer to  be.  pleaded  by  a  aupplemental  answer. 

[Bd.  Note^For  other  cases,  see  Pleading, 
Cent  Dig.  I  834;  Dec  Dig.  |  277.*] 

13.  Bills  and  Nons  <i  120*)— Joint  and 

SeVKBAL  lilABILlTT. 

The  makers  of  a  note  providing  that,  "For 
value  received,  I  promise  to  pay,"  were  jointly 
and  severally  Uable  to  the  payee. 

[Bd.  Note.— For  otiier  cases,  see  Bills  and 
Notea,  Cent  Dig.  1  267;  DecDlg.  {  120.*] 

14.  Bnu  AND  Nons  (f  260*)— Joint  and 

BBTBBAL  liCABILITT. 

Where  makers  of  a  note  were  Jointiy  and 
severally  liable  to  the  payee,  their  liabihty  to 
a  party  who  guaranteed  payment  was  also  Joint 
and  several. 

[Kd.  Kote.— For  othpr  cnsen.  see  Bills  and 
Notfse.  Cent  Dig.  K  608-610;  Dec.  Dig.  |  260.*] 

16.  JuDOUKNT  (I  287*)— Persons  Concluded 

— JUDOUENT  AGAINST  ONB  Of  JOINT  AND 

Sevbbal  Dbbtobs. 

A  default  Judgment  against  one  of  several 
Piirties  jointly  and  severally  liable  on  a  con- 


•For  otber  cases  see  earns  topic  and  seetlou  NUMBSOt  In  Dsq.  j^g,  A  Am.  Die-  Key-No.  Scoias  ft  Bip'r  Xndexw 


Digitized  by  Google 


1008 


Ul  PACIFIC 


BBPOBTBB 


(Or. 


tract  vas  not  a  bar  to  a  recovery  against  oth- 
ers of  such  parties. 

[EA.  Note.— For  other  cases,  see  Jadgment, 
Cent  Dig.  H  410,  41&-421.  428 ;  Dec.  Dig.  } 

16.  Bnxa  AND  Notes  (§  534*)— Payment  bt 

OUABANTOB— AltODNT  OV  ReCOVEBT. 

An  action  by  a  guarantor  of  a  note,  who 
paid  the  note  hot  did  not  take  ao  assignment 
thereof  against  the  makers,  was  not  an  action 
on  the  note,  but  was  an  action  for  reimburse- 
ment for  the  amount  paid  by  Mm  for  the  de- 
fendants, and  hence  he  was  not  entitled  to  re- 
cover the  attorney's  fees  and  interest  stipulated 
in  the  note,  notwithstanding  O.  I*,  i  5954, 
providing  tnat,  where  the'  instrument  is  paid 
by  a  party  secondarily  liable,  It  is  not  discharg- 
ed, but  that  the  pari?  so  paying  it  is  remitted 
to  his  former  rights  as  regards  all  prior  parties, 
and  may  strike  out  bis  own  and  all  subsequent 
indorsements  and  again  negotiate  it;  this  man- 
ifestly referring  to  indorsers  for  value  who  at 
some  prior  time  owned  the  note,  and  not  to  ac- 
commodation parties  who  never  had  any  "for- 
mer rights." 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Note^  Gent  Dig.  H  l&4(ClM7;  De&  Dig.  f 
534.*] 

17.  Bills  and  Motes  Q  680*)— Ahouict  Bs- 
covebablb. 

A  gaarantor  of  a  note,  which  provided  for 
interest  at  8  per  cent.,  was  entitled  to  recover 
interest  from  the  date  he  paid  the  note  at  only 
0  per  cent  nnder  L.  O.  L.  S  602S,  fixing  the  le- 
gal rate  of  interest  at  6  per  cent,  except  on 
contracts  where  a  higher  rate  is  nzed  by  ex- 
press agreement  of  tlie  parties. 

lEd.  Note.— For  other  cases,  see  Bills  and 
^oje^  Gent  Dig.  H  1M1-19£|;  Dee.  Dig.  | 

Bean,  J.,  dissenting. 

Appeal  from  Carcnit  Oonr^  Mnltnomafa 
Comity;  J.  P.  KaTsnangh,  Jadg& 

Action  by  CL  H.  Noble  against  Uie  Beeman- 
Spavl^g-Woodmrd  Company  and  others. 
From  a  judgment  for  plalntLff,  defendant 
MUton  a.  Smltb  appeals.  Modified. 

About  Handi  SO;  1008,  tlie  Beeman-Spauld- 
ing- Wood  ward  Company,  hereinafter  called 
the  corporation,  applied  to  the  Hlbernla  Sav- 
ings Bank,  to  be  called  the  bank,  for  a  loan 
of  $2,600.  The  bank  officers  drew  up  a  note 
of  that  date,  of  which  here  follows  a  copy: 
"$2,600.  Portland,  Ore.,  March  30, 1908.  On 
demand,  after  date,  wltiiout  grace,  I  promise 
to  pay  to  the  order  of  Hlbernla  Savings 
BanlE  at  the  Hlbernla  Savings  Bank,  of  Port- 
land, Oregon,  twenty-Ove  hundred  dollars  in 
gold  coin  of  the  United  States  of  America, 
with  Interest  at  the  rate  of  8  per  cent  per 
annnm  from  date  until  paid ;  value  received. 
Interest  payable  quarterly,  and  If  not  so 
paid  the  whole  sum,  both  principal  and  inter- 
est, to  become  immediately  due  and  collec- 
tible at  the  option  of  the  holder  of  this  note ; 
and  I  further  agree  to  pay  all  taxes  and  as- 
sessments which  may  be  levied  or  assessed 
to  the  holder  of  this  note  on  account  there- 
of ;  and  In  case  suit  or  action  Is  instituted  to 
collect  this  note  or  any  portion  thereof,  I 
promise  to  pay  such  additional  sum  as  the 
court  may  adjudge  reasonable  as  attorney's 
fees  in  said  suit  or  action."   This  note  was 


signed  by  the  corporation  and  forwarded  by 
the  bank  to  its  correspondent  at  Seattle, 
Wash.,  with  this  writing  on  the  back,  to  be 
presented  to  the  plaintifT  there  for  his  sig- 
nature: "For  value  received,  I  hereby  guar- 
antee the  payment  of  the  within  note  at 
maturity,  or  any  time  thereafter,  with  inter- 
est at  8  per  cent  per  annum  until  paid,  and 
hereto  waive  demand,  protest  and  notice  of 
nonpayment,  and  consent  that  the  payment 
of  tills  note  may  be  extended  from  time  to 
time  without  affecting  my  liability  thereon." 
Noble  refused  to  sign  the  writiug  last  above 
quoted  unless  the  defendants  Jnlius  Beeman, 
Lewis  y.  Woodward,  and  If.  G.  Smith,  who 
were  members  of  the  corporation,  would  sign 
the  note-  as  makers,  and  It  was  returned  to 
the  bank.  The  three  Individual  defendants 
then  signed  the  note,  which  was  again  sent 
to  SeatUe,  where  Noble  signed  the  writing 
on  the  back,  and,  after  again  receiving  it,  the 
bank  paid  to  the  corporation  $2,500,  the 
principal  of  the  note.  It  is  admitted  by  all 
parties  that  this  money  was  borrowed  by 
the  corporation  for  Its  own  nse,  and  that  nel- 
ther  the  plaintiff  nor  any  of  the  individual 
defendants  received  any  of  It,  though  the 
latter  were  members  of  the  corporailoB.  aSie 
Interest  was  paid  to  March  30, 1909. 

The  complaint  sets  out  the  note  and  the 
writing  on  the  bade  thereof  In  full,  allies 
the  payment  of  the  interest  and  that,  the  de- 
fendants having  failed  to  pay  the  note,  the 
bank  compelled  the  plaintiff  to  pay  the  same, 
and  he  did  pay  it  to  the  bank  on  April  14, 
1910.  It  was  agreed  that  he  paid  $2,700  on 
that  date  to  take  np  the  note,  and  he  allies 
that  he  has  been  and  now  Is  the  owner  and 
holder  thereof.  It  is  charged  also  that,  by 
the  terms  of  the  note,  the  defendants  prom- 
ised and  agreed  to  pay  the  bank  the  sum  of 
$2,500  on  demand,  but  that,  although  demand 
was  made  upon  them  by  the  bank,  they  had 
refused  to  pay  the  same  or  any  part  thereof ; 
that  the  plaintiff  never  received  any  of  the 
proceeds  of  the  note  but  indorsed  the  same 
as  stated  for  the  aocommodatlon  of  the  de* 
fendants  and  to  enable  them  to  procure  a 
loan  of  $2,500  from  the  bank.  It  Is  also 
averred  that  the  plaintiff  was  compelled  to 
employ  a  firm  of  attorneys  to  bring  an  action 
upon  the  note  and  agreed  to  i)ay  them  a  rea- 
sonable attorneys'  fee  therefor,  which  the 
plaintiff  alleges  is  $500.  The  plaintiff  de- 
mands the  amount  paid  by  him  on  the  note, 
together  with  Interest  at  the  rate  of  8  per 
cent  per  annum  from  April  14,  1910,  and  for 
$500  attorneys'  fees.  The  summons  was 
served  on  the  corporation  and  the  defend- 
ant Woodward  respectlTely  May  5, 1910,  and 
May  10,  1910,  but  neither  of  them  answered. 
It  was  served  ui>on  the  defendant  Smith 
May  20,  1910,  and  he  Is  the  only  person  who 
answered  In  the  acUoa  The  first  answer 
was  filed  May  28,  l»ia  On  October  IBth  of 
that  year,  summons  having  been  serred  open 
the  defendant  Beeman  by  publication,  his 
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defftnlt  wu  attend  and  Jadgment  taken 
against  him  for  the  sum  demanded  In  the 
original  complaint  On  December  28d  Smith 
filed  an  amended  answer  upon  which  the 
case  was  tried.  He  admitted  the  ezecntlim 
of  the  iwomliMory  note  set  out  In  flie  com- 
plaint, but  says  that  he  ocecuted  It  only  as 
surety  for  the  corporation  and  without  any 
eonslderatlott  to  h*""f^^^  whatever.  The  ex- 
ecution and  Indorsement  of  the  plalntUTs 
written  guaranty  of  paymoit  of  the  note  as 
Inducement  to  the  bank  to  loan  mon^  to  the 
corporation  la  also  admitted,  but  Smith  de- 
nies that  It  was  an  Inducement  to  the  bank 
to  loan  maaey  to  any  one  except  the  corpo- 
ration. The  answer  concedes  that  the  hank 
compelled  the  plaintiff  to  pay  the  note  on 
April  14,  IdlO,  hut  denies  that  he  Is  the 
owner  or  bolder  of  it  or  as  such  Is  in  posses- 
sion thereof.  The  empl<vment  of  the  at- 
tomeys  and  tiie  neceai^  therefor,  the  rea- 
sonableness of  the  fee  of  $500,  or  any  other 
sum,  are  all  challenged  by  the  ajiswer.  Fur- 
ther answering  the  complaint.  Smith  avers, 
in  substance,  that  the  92,600  included  in  the 
note  of  March  30,  1808,  waa  loaned  to  and 
received  by  the  corporation  for  its  sole  ben- 
efit, and  no  part  of  the  same  was  ever  re- 
ceived or  used  by  Smith ;  Oiat  he  signed  the 
note  as  snrety  oidy  for  the  accommodation 
of  the  corporation  and  without  any  consid- 
eration whatsoever;  and  that  the  i^intifC 
both  before  and  at  the  time  he  ezecnted  said 
written  guaranty  of  payment  of  the  note, 
and  at  the  time  he  paid  the  same  on  J^n^l 
14,  1910,  had  fall  knowledge  and  notice  and 
well  knew  that  said  |2,500  was  being  loaned 
to  the  corporation  alone  for  its  sole  and  ex- 
clusive use,  and  that  this  defendant  signed 
said  promisscfry  note  as  a  surety  only.  As  a 
second  defense  Smith  avers  substantially 
that  the  corporation  horrowed  said  sum  of 
92J}00  from  the  plaintiff  for  its  own  use  and 
benefit  alone,  and  gave  the  not^  signed  by 
Itself  as  principal  and  by  the  othw  defend- 
ants as  sureties,  to  secure  payment  of  the 
same,  and  that,  knowing  all  this,  the  plaln- 
tUC  did  on  or  about  August  2,  1909,  duly 
enter  Into  an  agreement  with  the  corporation 
and  its  other  creditors  that  it  should  assign 
all  Its  property  to  S.  C.  Spencer  in  trust  for 
the  benefit  of  all  said  creditors  to  dispose  of 
and  convert  the  same  into  money,  and,  after 
deducting  his  necessary  expenses  In  that 
behalf,  to  divide  and  distribute  the  residue 
among  said  creditors  pro  rata  in  fall  pay- 
ment of  their  claims  against  the  corporation, 
and  that  said  assignment  of  the  assets  of 
the  corporatiou  to  Spencer  should  release 
the  corporation  from  all  liaMltty  on  account 
of  all  claims  of  its  said  creditors  against  it 
He  farther  states  that.  In  accordance  with 
this  agreement  and  with  plaintiff's  assent 
thereto,  the  corporation  transferred  all  Its 
property  to  Spoicer,  who  has  converted  and 
is  converting  the  same  Into  money  in  execu- 
tion of  the  agreement,  and  that  by  reason  of 
the  premises  Smith  Is  released  and  dlsdiarg^ 
131P.-64 


ed  from  all  obligations  w  liability  on  the 
note.  The  amended  answer  of  Smith  was 
traversed  by  the  reply. 

The  cause  was  tried  before  the  court  with- 
out a  Jut,  and  the  judge  found  &cts  sub- 
stantially according  to  the  allegations  of  the 
complaint,  and  in  addition  thereto  found 
that  Smith  signed  the  note  as  surety  (mly, 
receiving  no  part  of  the  proceeds  of  the  loan 
nor  any  omsideratlon  for  signing  it,  and  that 
he  executed  the  same  only  as  an  accommoda- 
tion maker  for  the  corporation.  The  Judge 
also  made  this  finding:  'That  on  or  . about 
August  2»  1909,  the  corporation  turned  aU  of 
its  araets  over  to  S.  C  Spencer  in  trust  for 
the  benefit  of  the  creditors  of  the  corpora- 
tion, and  that  said  Spencer  was  to  reduce  the 
assets  of  said  corporation  to  mon^  and  take 
out  bis  reasonable  charges  and  expoises 
therefor  and  in  omnectton  therewith  and 
pay  the  creditors  of  the  corporation  pro  rata 
out  of  the  net  amount  realized,  so  that  the 
creditors  of  the  corporation  would  rec^ve 
said  pro  rata  ediare  In  full  of  th^  claims 
against  it,  and  that  a  lai^  number  of  the 
creditors  of  the  corporation  i^gned  this 
agre^D^t  with  said  Spencer,  but  that  the 
plaintiff  herein  never  did  sign  it;  that  said 
Spencer  altered  upon  the  duties  of  his  trust 
and  has  reduced  some  of  the  assets  to  cash, 
but  that  he  never  paid  said  plaintiff  any- 
thing for  or  on  account  of  the  note  herela 
nor  anything  to  the  HU>6mia  Savings  Bank.'* 
The  answering  defendant  made  various  ob- 
jections to  the  flndtngs  of  the  court,  but  the 
one  principally  reUed  upon  Is  to  the  effect 
that  it  was  not  determined  by  the  court 
whether  the  plaintlfl  assented  to  or  became 
bound  by  the  agreement  between  the  cor- 
poration and  its  creditors  and  the  transfer 
of  its  assets  to  Si>encer  as  trustee  In  accord- 
ance therewith.  The  court  disregarded  all 
the  objections  to  the  findings  and  entered 
Judgment  against  Smith  for  ^,700,  with  in- 
terest, at  8  per  cent  per  annum  from  April 
14,  19iO.  and  f276  attorneys*  fees,  with  cosU 
and  disbursements.  Prom  this  Ju^ment 
the  defendant  Smith  appeals. 

B.  B.  Watson,  of  Portland  (Watson  ft 
Beekman,  of  Portland,  on  the  brief),  for  ap- 
pellant S.  O.  Spencer,  of  Portland  (Wilbur, 
Spencer  ft  Dibbl^  of  Portland,  on  the  brief), 
for  respondent 

BUBNETT,  3.  (after  stating  the  facts  as 
above).  It  may  be  conceded  that  as  to  the 
bank  the  plaintiff,  who  signed  the  writing 
on  the  back  of  the  note,  and  the  defendants 
in  this  action,  all  of  whom  signed  the  note 
as  makers,  were  all  directly  liable.  Such 
Is  the  doctrine  taught  by  all  the  cases  dted 
in  the  defendant's  brief.  Hnngerford  v. 
O'Brien,  87  Minn.  306,  84  N.  W.  161;  Hecht 
V.  Acme  Goal  Co.,  19  Wyo.  10,  113  Pac  786; 
Walter  A.  Wood  Co.  v.  Famliam,  l  OkL 
375,  33  Paa  867;  Roberts  v.  Hawkins,  70 
MUol.  666,  88  tt.  W.  6T5,  and  other  cases. 
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The  question,  howerer,  here  to  be  detennlned 
is  not  between  the  bank  and  the  parties  to 
this  suit,  but  It  Is  for  us  to  decide  what  is 
the  relation  existing*  between  the  plaintiff, 
who  signed  the  Instrument  on  the  back  of  the 
note,  on  the  one  hand,  and  the  defendants 
here,  who  signed  as  makers,  on  the  other. 
In  the  first  place  it  Is  laid  down  in  the  case 
of  Staver  v.  Locke,  22  Or.  519,  524.  30  Pae. 
497,  498  (17  L.  R.  A.  652,  29  Am.  St  Rep. 
621),  that:  "In  determining  the  liability  of 
a  surety  or  a  guarantor.  It  must  be  remem- 
bered that  be  is  a  favorite  of  the  law  and  has 
the  right  to  stand  upon  the  strict  terms  of 
bis  obligation  when  such  terms  are  ascer- 
tained." 

[1,2]  It  is  manifest,  upon  the  face  of  the 
writings  Involred,  that  at  the  outset  the 
parties  Intended  to  be  bound  to  the  bank 
in  different  capacities,  (or,  as  conceded  by 
all  parties,  Noble  refused  to  sign  the  con- 
tract of  guaranty  Indorsed  on  the  note,  un- 
less the  individual  members  of  the  corpora- 
tion, locluding  the  answering  defendant  here, 
should  themselves  sign  the  note,  and  it  was 
only  when  the  note  was  again  presented  to 
him  with  the  signatures  of  the  Individual  de- 
fendants as  makers  that  he  signed  as  he  did. 
Our  Negotiable  Instrument  Law  (Laws  1899, 
p.  27,  {  63)  provides :  "A  person  placing  bis 
signature  upon  an  instrument  otherwise  than 
as  a  maker,  drawer  or  acceptor  Is  deem- 
ed to  be  an  lodorser,  unlera  he  clearly  in- 
dicates by  appropriate  words  his  intention 
to  be  bound  In  some  other  capacity."  Under 
this  section  It  is  plain  that  Noble  was  not 
an  Indorser,  because  he  Indicated  by  the  ap- 
propriate word  "guarantee"  his  .Intention  to 
be  bound  In  that  capacity  and  not  as  an  In- 
dorser.  Section  6862  L.  O.  L.,  says:  "An 
accommodation  party  is  one  who  has  signed 
the  instrument  as  maker,  drawer^  acceptor, 
or  indorser,  without  receiving  nlue  tlierefor, 
and  tor  the  purpose  of  lending  his  name 
to  some  other  person.  Sncb  a  person  is  li- 
able on  the  Instrument  to  a  holder  for  value, 
notwithstanding  such  bolder  at  the  time  of 
taking  the  instrument  knew  him  only  to  be 
an  accommodation  party."  The  Code  bas 
thus  limited  accommodation  parties  to  the 
four  classes  of  maker,  drawer,  acceptor,  or 
Indorser.  True  enough  it  has  not  made  It 
unlawful  for  any  person  to  enter  Into  a 
contract  of  -guaranty  as  to  the  debts  of  an- 
other party,  but  by  the  law,  "the  mention 
of  one  being  the  exclusion  of  the  other,"  such 
a  guarantor  is  not  an  accommodation  party. 
Although,  by  placing  his  name  only  on  the 
back  of  the  note.  Noble  would  have  been  an 
indorser,  be  clearly  excluded  himself  from 
that  category  by  the  terms  of  the  writing 
which  he  signed,  Indicating  his  intention  to 
be  bound  In  a  different  capacity.  So  far  as 
anything  is  concerned  in  this  case,  the  writ- 
ing whldi  Noble  signed  would  liave  been 
equally  efficacious  If  it  bad  been  inscribed  on 
an  oitirely  separate  piece  of  paper,  with 


appropriate  words  describing  the  Instrument 
to  be  secured. 

[8-1]  Taldng  Noble's  agreement  and  the 
note  together,  nothing  else  being  shown,  his 
liability  is  not  concurrent  with  ttiat  of  those 
who  signed  the  note  as  makers,  but  succes- 
sive to  theirs,  and  this  would  be  true,  in  the 
absence  of  any  other  showing,  even  if  Noble 
liad  only  written  bis  name  on  the  back  of 
the  note  before  it  was  delivered  to  the  bapk 
and  the  money  advanced  thereon.  The  law 
of  this  state  says  tiiat:  "The  person  'pri- 
marily' liable  on  an  instrument  Is  the  person 
who  by  the  terms  of  the  Instrument  is  ab- 
solutely required  to  pay  the  same."  L.  O.  L. 
i  6023.  On  the  face  of  the  note  this  is  the 
liability  of  the  defendant  Smith.  The  same 
section  says  further:  "All  other  parties  are 
secondarily  liable."  Even  if  Noble  had  mere- 
ly written  his  name  on  the  back  of  the  note 
and  thus  became  an  indorser  under  the  terms 
of  section  5896,  L.  O.  L.,  he  would  still  have 
been  only  secondarily  liable,  as  respects  the 
makers,  and  hence  not  in  the  same  category 
with  Smith.  But  if  we  should  treat  Noble 
as  strictly  an  indorser  and  not  a  guarantor, 
as  far  as  appears  from  the  note  Itself  and 
Its  Indorsements,  **lt  is  the  established  rule 
that  the  parties  to  ordinary  commercial  pa- 
per, negotiated  for  value  in  the  r^ular 
course  of  business,  are  liable  to  each  other 
in  succession  as  their  names  appear  upon  the 
instrument;  tlie  acceptor  of  a  bill  or  the 
maker  of  a  note  being  the  principal  debtor 
and  the  Indorsers  being  liable  severally  in 
the  order  in  which  their  names  are  written. 
The  same  rule  applies  In  the  absence  of 
special  agreement  to  successive  accommibda- 
tlon  parties,  and  a  subsequenb  accommoda- 
tion Indorser,  who  has  been  compelled  to 
meet  tb»  obligation,  may  maintain  an  ac- 
tion iqion  the  instmment  against  any  prior 
accommodation  party  and  recover  the  wbole 
amount  paid,  althon^  he  knew  that  the 
latter's  signature  was  given  for  accommoda- 
tion merely.  It  follows  tiiat  snccesslTe  ac- 
commodation parties,  acceptor  and  Indorser, 
maker  and  indoraer,  or  soccesslTe  Indorsers, 
are  not  to  be  considered  as  cosureties  and 
therefore  they  are  not  entitled  to  contribu- 
tion among  themselves  onleas  they  specially 
agree  that  they  are  to  be  bound  Jointly  and 
not  severally,  hut  where  such  an  agreement 
exists,  contribution  may  be  enforced  and  the 
agreement  may  be  proved  by  parol  or  may 
be  evidenced  by  the  circumstances  of  the 
case."  1  Am.  &  Kng.  Ency.  Law,  p.  356.  To 
the  same  effect  is  the  doctrine  taught  by 
the  case  of  Montgomery  v.  Page,  29  Or.  320, 
44  Pac.  689.  There  Montgomery  had  signed 
a  note  as  maker  which  had  already  been 
signed  by  a  partnership  In  its  firm  name 
and  by  the  individual  partners.  Montgomery 
was  in  fact  a  surety,  and  at  the  same  time, 
as  part  of  the  transaction,  the  defendant 
Page  wrote  on  the  back  of  the  note  and  sign- 
ed  these'  words,  "tar  value  reeatvad  I 


Digitized  by  Google 


NOBIiE  T.  BEEBCAN-SPADIiDINO-WOODWARD  00. 


1011 


benlv  gaanntee  the  payment  of  tbe  within 
note,"  and,  having  1>een  compelled  to  pay  tbe 
note,  bronsht  an  action  asalnst  Page  and 
alleged  tbat,  at  the  time  of  the  making  of 
the  note  and  the  Indorsement  by  Page,  it 
was  agreed  betwera  them  that,  in  case  either 
should  be  compiled  to  pay  the  note,  the 
otbet  would  contribute  half  of  the  amount 
required  to  be  paid.  Based  upon  such  an 
allegaUon,  this  court,  In  an  opinion  by  Mr. 
Justice  WolTerton,  held  that  the  agreement 
could  be  proved  by  parol  and  could  be  relied 
upon  to  take  the  case  out  of  the  natural 
operation  of  the  law  upon  the  writings  em- 
bodied In  ttifi  note  and  the  indorsement 
thereof.  The  contract  raised  by  operation  of 
the  law  between  the  makers  of  a  promlasory 
note  and  the  indorsers  thereof  Is  that  the 
liability  Is  successlTe  This  contract  may 
be  overcome  and  the  natural  operation  of  the 
law  be  superseded  only  by  a  spedal  contract 
between  tbe  parties  thus  bound  to  pay  the 
note. 

Turning  to  tbe  answer  of  the  defendant 
Smith,  we  find  It  to  be  utterly  silent  about 
any  agreement  between  himself  and  Noble 
about  the  relation  to  be  sustained  between 
each  other  as  to-  the  note,  Independent  of  the 
efTect  of  the  note  itself  and  the  contract  in- 
dorsed thereon  by  Noble.  All  that  the  an- 
swer alleges  In  tbat  respect  Is  that  Noble,  at 
the  time  he  executed  the  written  guaranty 
on  the  note,  knew  tbat  Smith  was  a  surety 
or  an  accommodation  maker  and  not  a  prin- 
cipal. Not  having  alleged  any  special  agree- 
ment takli^  it  out  of  the  ordinary  category, 
whereby  Noble's  liability  would  be  subse- 
quent to  that  of  Smith,  the  latter  could  not 
resist  the  action  of  Noble  against  him  on 
tbat  point.  Moreover,  if  this  were  an  open 
question  on  the  pleadings,  the  trial  court 
found  in  accordance  with  the  all^atlons  of 
the  complaint  In  that  respect,  and  this 
amounts  to  a  verdict  which  we  cannot  dis- 
turb, unless  we  can  affirmatively  say  there 
Is  no  evidence  to  support  It.  Evidence  of  a 
nature  tending  to  support  the  findings  of 
the  court  in  this  particnlar  Is  found  in  the 
circumstance  that  Noble  was  a  stranger  to 
the  corporation,  while  Smith  himself  was  a 
director  and  interested  ther^n;  that  Smith 
signed  as  a  maker,  while  at  best  Noble  was 
only  an  indorser.  The  result  la  the  same 
whether  we  consider  the  matter  as  one  of 
pleadings  or  one  of  evidence. 

[1-11]  It  is  neict  contended  that  the  assign- 
ment of  the  corporation's  assets  to  Spencer, 
as  trustee  under  the  agreement  of  August  2, 
1900,  constituted  a  payment  of  the  debts 
and  a  release  to  the  company  and  of  the 
sureties  as  to  all  creditors  of  the  company 
signing  an  agreement  consulting  thereto,  and 
tbat  tbe  assent  of  Noble  was  a  material 
Issue  upon  which  the  court  refused  to  find. 
This  contention  la  talladous  In  at  least  two 
features:  Flrs^  the  answer  upon  which 
this  contention  la  based  alleges  tbat  the 


corporation  borrowed  the  money  directly 
from  the  plaintiff  and  that  the  idalndff  ac- 
c^ted  the  promissory  note  as  security  for 
the  payment  of  the  loan,  thus  [daclng  the 
plaintiff  in  the  position  of  an  original  prin- 
dpal  creditor  of  the  corporation.  This  is 
manifestly  so  contrary  to  the  other  jdeadlnga 
of  the  partlea,  as  well  as  the  testimony  in 
the  case,  that  the  court  would  bare  been 
Justifled  in  utterly  disregarding  the  con- 
tention as  sham.  In  short,  there  is  no  tes- 
timony whatever  tending  to  show  that  the 
plaintiff  originally  loaned  the  money  to  the 
corporation.  On  the  contrary,  all  agree  that 
the  money  was  advanced  by  the  bank  on  the 
note,  signed,  aa  steted  in  tbe  pleadings,  by 
the  defendants  here,  and  the  agreement  of 
Noble  Indorsed  thereon.  Further,  the  court 
did  substantially  determine  the  Issue  In  tbe 
tourteaith  finding  ot  fact,  In  substence,  that 
a  large  number  of  tbe  creditors  of  the  cor- 
I>oratton  signed  the  agreement  with  Spencer 
to  convert  tbe  assets  of  the  corporation  into 
cash,  but  the  plaintiff  never  did  sign  the 
agreement,  and  that  nothing  has  ever  been 
paid  by  Spencer  to  the  bank  or  to  the  plain- 
tiff on  account  of  the  note.  Secondly,  what- 
ever was  done  with  Spencer  about  realizing 
upon  tbe  assets  of  the  concern  was  agreed 
upon  before  the  plaintiff  had  paid  anything 
on  the  note  and  while  he  was  still  either 
guarantor  or  Indorser,  as  the  case  m^ht  be. 
He  did  not  and  could  not  release  anything 
of  value  to  the  defendant  Smith,  for  he  had 
no  control  over  the  assets  of  the  corporation, 
and  was  not  In  a  position  to  exercise  any 
control  over  them.  He  could  not  do  any- 
thing either  favorable  or  unfavorable  to 
:smitb  In  that  connection  at  that  time,  and 
hence  it  Is  Immaterial  to  consider  whether 
he  assented  to  the  Spencer  contract  or  not 

[12]  The  defendant  also  maintains  that 
tbe  default  Judgment  taken  againut  Beeman 
operates  to  release  Smith  from  any  liability ; 
in  other  words,  that  It  Is  a  bar  to  any  Judig- 
ment  against  Smith.  Prior  to  tbe  rendition 
of  this  default  Judgment  against  Beeman,  the 
Issues  bad  been  made  up  between  tbe  plain- 
tiff and  the  defendant  Smith.  If  he  had  in- 
tended to  rely  upon  the  Beeman  Judgment  as 
a  bar  to  a  Judgment  against  himself.  Smith 
should  have  operated  under  section  lOS,  1^ 
O.  Ia,  reading  tbns:  "Tbe  plaintiff  and  de- 
fendant respectively,  may  be  allowed  on  mo- 
tion, to  make  a  supplemental  complaint,  an- 
swer, or  r^ly,  alleging  facto  material  to  the 
case,  occurring  after  the  former  complaint, 
answer,  or  reply."  This  is  a  statutory  rule 
analogous  to  tlie  common-law  plea  of  puisdar- 
r^  continuance,  and,  if  a  party  would  rely 
upon  anything  occurring  since  the  Issues 
were  Joined,  it  was  his  duty  to  bring  It  to 
tbe  attention  of  tbe  court  by  a  pzxver  plea. 
31  Cyc.  p.  493;  Trotter  v.  Stayton,  46  Or. 
301,  77  Fac.  896. 

[19-1S]  Again,  tbe  obligation  of  the  de- 
fendant, which  Noble  guaranteed,  was  a 
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joint  and  several  obligation,  being  a  note  on 
which  the  words  were,  "For  value  received, 
I  promise  to  pay."  Noble  stands  in  tbe  slta- 
ation  of  saying  to  tbe  defendants:  "I  guar- 
anteed the  performance  of  your  Joint  and 
several  obligation.  Having  performed  that 
obligation  for  you  and  In  your  place,  I  now 
demoiUI  of  you  that  you  potorm  the  same  to 
me  as  you  should  hare  done  to  the  bank."  Un* 
der  such  drcametances,  the  obligation  which 
they  aaeiimed  to  him  who  stood  qionsor  for 
them  Is  not  materlalljr  dUterent  from  that 
whldL  they  aasnmed  to  the  bank.  In  good 
reason,  therefore,  the  obligation  of  the  de- 
fendants to  their  guarantor  Noble  Is  Joint 
and  several.  It  presents  a  case  within  the 
of  Sears  v.  McGrew,  10  Or.  48, 
where  it  was  held  that,  wbea  the  action  was 
upon  a  contract  Joint  and  several,  a  several 
Judgm^t  would  be  proper,  as  the  defendant 
might  have  been  sued  alone  In  said  case; 
therefore  Judgment  might  be  rendered 
against  one  or  more  without  waiting  Cor  the 
tlie  final  trlaf. 

[1 1]  It  Is  lastly  contended  that  Noble  was 
not  entitled  to  recover  from  Smith  any  at- 
torneys* fees,  and  this  will  be  considered  In 
determining  what  judgment  should  have  been 
entered  in  the  court  below,  as  we  are  em- 
powered to  do  under  article  7  of  the  Consti- 
tution. Without  having  taken  an  assignment 
of  the  note.  Noble  Is  not  the  owner  or  holder 
thereof  In  the  true  meaning  and  Intent  of 
tbe  law.  In  legal  effect  he  Is  not  bringing  an 
action  upon  the  note.  It  is  said  in  section 
5954,  L.  O.  L.,  that:  "Where  the  instrument 
Is  paid  by  a  party  secondarily  liable  thereon 
it  is  not  discharged,  but  the  party  so  paying 
it  Is  remitted  to  his  former  rights  as  regards 
all  prior  parties,  and  be  may  strike  out  his 
own  and  all  subsequent  indorsements  and 
again  negotiate  the  Instrument" — vrith  cer- 
tain exceptions  not  here  material.  It  Is 
argued  that  the  right  of  again  negotiating 
tbe  instrument  includes  the  right  to  bring  an 
action  upon  it  from  which  it  would  follow 
that  the  present  proceeding  Is  directly  upon 
the  note  entallli^  the  allowance  of  attorneys' 
fees.  Manifestly  this  section  refers  only  to 
Indorsers  for  value  and  not  for  mere  accom* 
modatlon.  An  Indorser  for  value  at  some 
time  prior  to  his  Indorsement  owned  the  note 
with  the  right  to  sue  upon  It  at  maturity. 
With  this  right  he  jurted  when  he  discount- 
ed the  paper  by  indorsement  to  a  purchaser 
for  value*  who  In  turn  by  like  process  may 
transfer  the  title  becoming  liable  by  his  In- 
dorsement to  the  new  Indorsee,  and  so  on 
without  limit  until  the  maturity  of  the  In- 
strumrat  Then,  whichever  of  the  successive 
indorsera  Is  compiled  to  pay  la  restored  to 
his  former  rights  within  the  mesnlng  of  this 
section,  upon  ir^HMwy  out  his  own  and  sub- 
sequent Indorsements. 

The  case  is  entirely  different,  In  reason, 
concerning  an  accommodation  Indorser  or  a 


guarantor.  Neither  of  them  has  any  "former 
rights,"  or,  indeed,  any  ri^^t  whatever,  un- 
til he  pays  the  note  or  bill,  and  then  It  la  tbe 
right  of  contribution  or  of  reimbursement  ac- 
cording to  whether  he  is  liable  Jointly  with 
the  others  as  among  themselves  or  liable 
after  them.  So  It  la  with  the  plaJnUff  here. 
He  has  i>erformed  his  contract  as  a  guaran- 
tor and  Is  contending,  not  for  tbe  principal 
and  interest  and  attorn^'  fees  provldea  for 
by  the  note,  not  for  contribution  from  a 
ooeniet7t  bat  for  reimbursement  or,  as  some 
authorltleB  term  it,  ''exoneration''  for  the 
amount  which  he  paid  for  the  defimdants  in 
execution  of  his  contract  ctf  guaranty.  As 
against  the  apparent  makers  of  tlie  note,  be 
has  no  cause  of  acti<m,  except  that  arising 
upon  tbe  contract  whidi  he  canfed  out. 
TbiB  contract  with  than  does  not  provide  for 
an  attorney's  fee.  As  we  have  seen,  he  Is 
not  an  accommodation  party,  bdng  neither 
a  maker,  a  draww,  acceptor,  nor  Indorser. 
By  his  contract  be  excludes  himself  from  all 
those  classes  who  alone,  under  section  6802, 
are  accommodation  parties.  Strictly  speak- 
ing, be  cannot  enforce  the  terms  of  tbe  note. 
He  can  only  rely  upon  the  contract  which  he 
himself  made  and  cannot  extend  its  terms  to 
matters  not  Included  therein.  He  la  entitl- 
ed to  reimbursement  and  no  more. 

[17]  The  amount  he  paid  became  due  to 
him  from  and  after  April  14,  1910.  the  date 
he  paid  it  Interest  In  such  cases  is  reckon- 
ed at  6  per  cent  per  annum.  L.  O.  L.  | 
6028. 

The  Judgment  will  be  modified  and  one 
entered  here  in  favor  of  tbe  plaintiff  and 
against  tbe  defendant  for  ^700.  with  in- 
terest thereon  at  the  rate  of  6  per  cent  per 
annum  from  April  14,  1910. 

HOORB,  J.,  took  no  part  In  tbe  consider* 
tlon  of  this  case.  BRAN,  J.,  reserves  the 
r^t  to  dissent 


UNION  PAC.  LIFE  INS.  GO.  v.  FEBOUSON, 

State  Ins.  Com'r. 
(Supreme  Court  of  Oregon.    April  8(^  1918.) 

INSUMANCS    a  I/IFB    IHSUBANOE  C01f> 

FANiES— "Gash  Capital." 

A  resolution  of  tbe  stockholders  and  di- 
rectors of  a  life  insurance  company  which  de- 
clares that  the  Bssets  of  tbe  company  sball  con- 
stitute its  capital  set  apart  as  a  basis  of  credit 
for  the  policy  holders  and  creditors  and  not 
subject  to  withdrawal  converts  tbe  assets  Into 
cash  capital -within  L.  O.  Lk  i  4610,  providing 
that  no  Insurance  corporation  uiall  be  permitted 
to  do  bnsiness  until  it  shall  have  a  paid-up 
cash  capital  equal  to  a  specified  sum,  and  the  as- 
sets cannot  be  withdrawn  or  diverted  by  the 
corporation. 

[KA.  Note.— For  otber  eases,  see  Insaranes^ 
Cent  Dig.  |  38;  Dee.  Dig.  |lte.* 

For  other  definitions,  see  W«ds  and  Phrase^ 
v<d.  1,  p.  990.] 

Mandamus  by  the  ITnlon  Pacific  life  In- 
surance Company  against  J.  W.  Ferguson, 
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fts  Insnranoe  Commissioner  of  tbe  State 
of  Uregon.  to  compel  defendant  to  iBsne  to 
plaintiff  a  certificate  authorlzli^  It  to  do 
insurance  business.  Demurrer  to  petition 
treated  as  an  alternative  writ  overruled. 

J.  A.  Carson,  of  Salem,  and  O.  H.  Corliss, 
of  Portland  (OorUss  &  Skulason,  of  Port- 
land, on  the  brief),  for  plaintiff.  Bert  E. 
Haney,  of  Portland,  and  I.  H.  Van  Winkle, 
AssL  Atty.  Oen.  (A.  M.  Crawford.  Attj,  Gen., 
and  Joseph  &  Haney,  of  Portland,  on  the 
brief),  for  defendant 

EAKIN.  3.  TtOB  Is  on  orlgliua  proceeding 
in  this  court  by  mandamns  to  comp^  the 
defendant  Ferguson,  aa  Insurance  commls- 
sionor  of  the  state  of  Oregon,  to  issue  to 
tbe  plaintlfl  company  a  certificate  authorbt* 
ins  it  to  do  an  insurance  business  during 
the  year  1918  in  the  state  of  Oregon.  By 
agreement  of  counsel  the  petition  for  the 
writ  Is  talcen  and  accepted  as  the  altematlve 
writ,  wbixSi  cornea  on  for  hearing  upon  a  de- 
murrer interposed  thereto  on  tbe  ground  that 
the  writ  does  not  state  facta  snfUcient  to 
constitute  a  cause  of  action  against  d^Send- 
ant ;  and,  after  argument  and  consideration 
by  the  court,  we  deem  that  the  demurrer 
should  be  overmled.  A  former  applicallon 
was  made  to  the  insurance  commissioner 
by  this  plaintiff  upon  a  showing  that  the 
corporate  sto<^  of  the  company  la  flOO,000, 
namely,  10,000  shares  of  tbe  value  of  |10 
a  share,  of  which  7,S41  shares  had  been 
issued  and  fully  paid  up,  that  much  of  Its 
stock  was  sold  at  a  price  largely  in  excess 
of  its  face  value,  which,  with  other  accu- 
mulations, was  Invested  in  such  securities  as 
are  authorized  by  law  In  tbe  sum  total  of 
9106,600,  but  it  was  beld  in.  the  final  de- 
cision of  that  case  that  profits  and  surplus 
are  not  cash  capital  within  tbe  meaning  of 
section  4610,  L.  O.  L.  See  Union  Pacific 
life  Insurance  Company  v.  Ferguson,  128 
Pac.  B29.  For  the  purpose  of  meeting  this 
deficiency  in  ita  capital,  plaintiff  by  resolu- 
tion of  Its  stoditiolders  and  board  of  di- 
rectors declared  that  the  assets  of  the  com- 
pany represoited  by  the  said  aecuritieB, 
which  Include  surplus  and  profits  to  the 
amount  of  924,690r  In  the  sum  total  of 
¥106,600  constitutes  the  capital  of  said  cor- 
poration, with  like  effect  as  though  the  said 
money,  mortgages,  and  bonds  represented 
the  proceeds  of  the  $100,000  capital  sto<^ 
fully  subscribed  and  paid  for  at  not  less 
than  par,  which  is  set  apart  aa  a  basis  of 
credit  for  tbe  policy  holders  and  creditors  of 
tbe  corporation  and  la  not  subject  to  with- 
drawal. Thereupon  the  plaintiff  renewed 
its  application  to  tbe  Insurance  commission- 
er for  a  certificate  to  do  business,  in  wblch 
application  tbe  action  of  tbe  stockholders 
and  directors  above  mentioned  was  set  forth, 
b^ng  based  upon  tbe  same  investments  and 


securities  as  in  the  first  application.  Tills 
application  was  denied  by  the  insurance 
commissioner,  and  plaintiff  brings  this  suit 
to  have  adjudged  the  sulflciency  of  the  ac- 
tion of  the  corporation  In  setting  apart  its 
surplus  and  profits  as  caidtal  to  meet  tlie 
requirements  of  the  statute,  and  to  require 
defendant  to  issue  such  certificate  to  plain- 
tiff. We  are  of  the  opinion  that  such  dedi- 
cation of  tbe  surplus  and  profits  converted 
them  Into  cash  capital  as  fully  as  if  they 
were  the  proceeds  of  sales  of  the  capital 
stoA  at  par,  and  that  they  are  equally  free 
from  the  possibility  of  impairment,  and  can- 
not be  withdrawn  nor  In  any  manner  di- 
verted by  the  corporation.  This  Is  the  hold- 
ing In  Son  Mutual  Ins.  Co.  v.  Mayor,  etc., 
of  New  Tork,  8  N.  T.  TOO,  and  In  Bailey  v. 
Railroad  Company,  22  Wall.  638,  22  L.  Ed. 
840,  wtiere  it  Is  said:  "Funds  set  apart 
as  capital  out  of  which  debts  are  to  be  paid, 
it  Is  held,  amonnta  to  a  ccoitract  with  those 
who  become  creditors  on  the  faith  of  the 
ttansaction  tliat  tbe  fund  idiall  not  be  with- 
drawn and  appropriated  to  tlie  use  of  Uie 
owner  or  ownm  of  the  capital  stock."  And 
In  Mutual  Ins.  Go.  of  Buffalo  t.  Snpervls- 
ors  of  Erie.  4  N.  T.  44S,  it  Is  said:  "It  the 
mon^  so  paid  In  as  the  capital  to  be  em- 
ployed In  conducting  the  business  ot  the 
company  cannot  he  withdrawn  and  divided 
among  the  stockholders  or  members  of  tbe 
company,  it  constitutes  the  capital  stock  or 
capital  of  tibe  company."  We  think  tike  ef- 
fect of  the  resolution  the  stockholders 
and  directors  of  the  corporation  made  the 
surplus  and  proflta  In  the  hands  of  the  com- 
pany a  part  of  ita  capital  and  was  a  com- 
pliance with  the  statute  making  the  paid-up 
cash  capital  of  the  corporation  equal  to 
(100.000  of  United  States  gold  coin. 
The  demurrer  is  overruled. 

McBRIDE.  C.  J.,  took  no  part  in  tike  ctm- 
Bidwatlon  of  this  casa 


PAGE  T.  FORD  et  aL 

(Supreme  Court  of  Oregon.  April  29,  1013.) 
1.  MOBTOAQKS  <|  218*)  — NOTK  SeOUBED  BT 

MoBTOAOE  —  Action  fob  Pebsonal  Jddg- 

IfENT. 

L.  O.  L.  I  426,  which  was  part  of  Laws 
1008.  p.  252,  entitled  "Ad  act  to  abolish  de- 
ficiency judgments  upon  foreclosure  of  purchase- 
money  mortgagea,"  and  provides  tha,t,  when 
judgment  or  decree  is  given  for  tbe  forecloanre 
of  any  purchase-money  mortgage,  tbe  mortgagee 
shall  not  be  entitled  to  a  deficiency  judgment, 
does  not  prevent  the  holder  of  a  note  given  for 
the  purchiase  price  of  land,  which  was  secured 
by  a  mortgage,  from  disregarding  the  mortgage 
aod  bringing  an  action  for  personal  judgment 
on  tbe  note,  since  tlie  act  abolishing  defidency 
judgments  did  not  repeal  L.  O.  L.  {  429,  pro- 
vidiDg  that  during  the  pendency  of  an  action 
for  the  recovery  of  a  deot  secured  by  a  lien  a 
suit  cannot  be  maintained  for  the  foreclosure  of 
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aoch  lien  nor  thereafter,  nnlesB  plaiatiff  recover 
Judgment  and  execution  be  returned  aaaatlBfied. 

[Bid.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  SS  Se^-CSO ;  Dec  Dig.  S  21&*] 

2.  BiZXS  AND  NOTXS  ((  170*}— NEOOTIABILIT7 
— InOOBSEMENT. 

Under  U  O.  Lk  1  B841,  which  is  part  of 
the  negotiable  Inatnunenta  law,  providing  that 
an  instmrnent  is  payable  to  order  where  it  is 
drawn  payable  to  the  order  of  a  specified  per- 
son, and  that  it  may  be  drawn  payable  to  the 
order  of  a  payee  who  is  not  a  maker,  drawer, 
or  drawee,  or  the  drawer  or  maker,  or  the 
drawee,  or  two  or  more  payees  jointly,  or  one 
or  some  of  several  pftyees,  or  the  temporary 
bolder  of  an  office,  the  indorsement  of  a  negoti- 
able instrument  in  the  alternative  does  not  rai- 
der it  nonnegotiable. 

[Eld.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  f  368 ;  Dec.  Dig.  $  170.*] 

3.  Biixs  AND  Notes  (|  101*}— Niootubizitt 

~Sdi£  Fixed. 

In  view  of  U  O.  I*  SI  6033,  6084,  provid- 
ing that  when  the  rate  of  interest  on  any  obli- 
gation is  8  per  cent  or  under,  contracts  requir- 
ing the  debtor  to  pay  the  taxes  thereon  sball  be 
legal  and  enforceable,  a  promissory  note  secured 
by  a  mortgage  to  which  it  refers  is  not  render^ 
ed  nonnegotiable  because  of  a  provision  incor- 
porated in  the  mortgage  that  the  mortgagor 
shall  pay  the  interest  assessed  against  the  note 
and  mortgage ;  it  being  apparent  that  this  pro- 
vision did  not  change  or  render  Indefinite  the 
amount  of  the  note. 

fE>l  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  {  404 ;  Dec  Dig.  S  161.*} 

4.  Bnxa  ard  Notes  (|  182*)— Indobsement— 

SUFFICIEirCT. 

Where  a  note  was  indorsed  to  two  in  the 
alternative,  an  indorsement  by  either  is  suffi- 
cient to  transfer  title. 

(EJd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  »  434-437;  Dec.  Dig.  % 
182.*J 

5.  COBPORATIONS    {|  432*)— NOTES— IkDOBSB- 

MBNT  BY  Officeb— Presumptions. 

Where  a  note  is  made  payable  to  a  corpo- 
ration and  Is  indorsed  by  a  person  signing  as 
an  officer  thereof,  the  indorsement  will  be  pre- 
sumed to  be  a  corporate  act 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  «  1717.  1718,  1724.  1726-1735, 
1737,  174S.  ^762;  Dea  Dig.  |  43i*] 

6.  Bills  ard  Notes  (|  171*)— Indobseuent— 

NBaonABILITT. 

Under  the  direct  provisions  of  L.  O.  Lw  { 
5871,  the  indorsement  of  a  note  without  re- 
course does  not  render  it  nonnegotiable. 

[Ed.  Note. — For  other  cases,  see  Bills'  and 
Notes,  Cent  Dig.  {  415 ;  Dec.  Dig.  {  171.*] 

7.  Sales  (8  135*)— Contract— Breach. 

Where  the  seller  of  land  agreed  to  deliver 
the  purchaser  a  fixed  number  of  feet  of  saw 
logs  within  a  stipulated  period,  the  fact  that  he 
<tM  not  own  the  logs  at  the  time  of  the  sale 
does  not  constitnte  a  breach. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  SS  330.  331 :  Dec.  Dig.  !  UW.*] 

8.  Bills  and  Notes  (|  370*)— Bona  Fide 
HoLDBBS— Defenses. 

A  bona  fide  holder  takes  a  negotiable  in- 
strument free  from  all  latent  equities  between 
the  parties,  and  therefore  evidence  of  a  defense 
showing  a  breach  of  a  contract  entered  into  be- 
tween the  maker  and  the  payee  in  considera- 
tion of  which  the  note  was  given  la  not  admissi- 
ble. 

fE!d.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  f  963;  Dec  Dig.  S  370.*] 


9.  COBFOBATIONB  <|  414*)  —  OfFICKBS  —  POW- 
EB8. 

Where  the  by-laws  of  a  corporation  pro- 
vided that  all  notes  or  other  obligations  should 
be  signed  by  the  president,  vice  president,  or 
secreta^,  each  of  which  officers  were  authoris- 
ed to  ami  the  corporate  seal,  and  that  tbe  pres- 
ident, vice  president  treasorer,  or  secretary 
should  have  authority  to  sign  all  drafts,  checks, 
or  orders,  the  president  has  authority  to  in- 
dorse a  promissory  uote  payable  to  the  corpora- 
tion. 

[Ed.  Note.— For  otiier  cases,  see  Corporations, 
Cent  Dig.  U  1640-1646  fDee.  Dig.  |  414.«] 

Appeal  from  Circuit  Oourt,  Multnomah 
Ooonty;  O.  U.  Gantenbetn.  Jndg& 

Action  by  O.  H.  Fa«e  against  A.  H.  Ford 
and  others.  From  a  jadgment  for  defend- 
ants, plaintiff  ain?eals.  Berwsed  and  re- 
manded. 

This  Is  an  actlfm  Drought  by  the  appel- 
lant, G.  H.  Page,  to  recover  the  amount  due 
on  a  promlBBory  note  ezeented  by  respond- 
ents to  the  Or^^m-ldaho  Company,  a  coi^ 
poratlon,  and  by  It  transfrared  to  as^ellant 
Tbe  note  was  exectited  Aiunut  U,  1910,  by 
respondents,  and  by  tbe  terms  thereof  they 
promised  to  pay  to  Qie  order  of  the  Or^n- 
Idatao  Company  the  som  of  915,000  on  or  be- 
fore six  months  thereafter,  with  Interest  at 
the  rate  of  6  per  cent  per  annum  and  a  rea- 
sonaUe  sum  as  attorney^  fee  In  case  of 
suit  or  action.  The  note  was  given  as  part 
of  the  purchase  price  of  certain  real  estate 
and  personal  property.  On  the  margin  of 
tbe  note  these  words  were  written:  '"This 
note  Is  secured  by  mortgage  of  even  date 
given  to  secure  the  balance  of  the  purchase 
price  of  tbe  property  described  In  said  mort- 
gage." The  real  estete  consisted  of  land 
on  which  was  a  sawmill.  The  personal  prop- 
erty consisted  of  certain  tools,  machinery, 
and  lumber.  The  defendants  answered:  (1) 
That  the  note  was  given  as  a  part  of  the 
purchase  price  of  certain  real  estete  sold 
by  tbe  said  Oregon-Idabo  Company  to  de- 
fendante  A.  H.  Ford  and  F.  F.  Williams, 
and  that  at  the  same  time  and  as  a  part  of 
such  consideration  said  Oregon-Idaho  Com- 
pany entered  Into  a  contract  with  such  de- 
fendants to  furnish  and  deliver  to  them 
200,000,000  feet  of  logs,  not  less  than  10,000,- 
000  feet  the  first  year,  and  from  15,000,000 
to  25,000,000  feet  each  succeeding  year,  until 
the  200,000,000  feet  should  be  deUvered.  That 
the  note  bad  not  been  transferred  to  appel- 
lant by  said  corporation  or  by  its  authority, 
and  said  contract  had  been  breached  by  said 
Oregon-Idabo  Company  and  defendante  dam- 
aged thereby  in  a  sum  exceeding  the  amount 
of  the  note;  hence  the  action  should  abate- 
(2)  That,  the  note  being  for  the  balance  of 
the  purchase  price  of  real  estete  and  se- 
cured by  a  mortgage  thereon,  no  personal 
Judgment  could  be  recovered.  A  copy  of 
the  mortgage  was  set  forth,  and  It  appears 
therefrom  that  the  note  was  given  as  a  part 
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of  Uie  purchase  price  of  certain  real  estate 
and  personal  property  covered  by  the  mor^ 
gage.  A  deomrrer  to  this  defense  was  sus- 
tained by  the  court  (3)  It  was  averred  as 
a  defense  to  the  action  that  the  Oregon-Idaho 
Ck>mpany  had  since  the  execution  of  such 
note,  mortgage,  and  contract,  been  adjudged 
a  bankrupt,  and  that  the  note  had  not  been 
transferred  to  appellant  by  authority  of  such 
corporation ;  hence  the  trustee  in  bankruptcy 
was  the  real  party  In  interest  (4)  That 
plaintiff  purchased  the  note  with  knowledge 
of  the  fact  that  said  contract  to  supply  de- 
fendants with  logs  was  a  part  of  the  con- 
sideration therefor  and  that  such  contract 
had  been  breached,  and  alleged  damages  In 
excess  of  the  amount  due  on  the  note.  To 
the  first,  third,  and  fourth  defenses  appel- 
lant replied,  denying  the  same  and  alleged 
that  prior  to  any  breach  of  the  contract  for 
logs,  if  any  occurred,  defendants  sold  and 
assigned  such  contract  to  the  Cow  Greek 
Mill  Company,  a  corporation. 

At  the  trial  the  court  overruled  respond- 
ents' contention  that  the  holder  of  a  note 
given  for  the  balance  of  the  purchase  price 
of  real  estate  and  secured  by  a  mortgage 
tliereon  Is  confined  to  the  remedy  of  fore- 
closing the  mortgage,  and  held  that  sudi 
holder  may  Ignore  the  mortgage  and  T^ver 
a  persona]  Judgment  In  an  action  on  the  hotew 
The  note  as  stated  was  executed  by  the 
resptmdents  to  the  Oregon-Idaho  Company, 
and  was  by  sncOi  company  Indorsed:  "F^ 
to  order  of  Frank  Smith.  Oregon-Idaho 
Co.,  by  L.  B.  rerbache,  President"  Smith 
Indorsed  It  back  In  the  form  following: 
"Without  recourse  pay  to  the  order  of  the 
Oregon-Idaho  Co.  or  L.  K.  FerbaChe.  Frank 
B.  Smith."  It  was  then  Indorsed  to  appel- 
lant thns:  *Tay  to  Gbas.  H.  Page,  or  order, 
this  0th  day  of  September,  19ia  Ij.  B. 
Ferbache,  President  Oregon-Idaho  Co."  and 
"For  value  received,  I  hereby  guarantee  the 
payment  of  the  within  note  absolutely  with- 
out condition  and  waive  demand,  notice,  or 
protest  for  nonpayment  L.  R.  Ferbache." 
The  court  ruled  that  the  indorsement  by 
Smith  "to  the  order  of  Oregon-Idaho  Co.  or 
L.  R.  Ferbache"  was  an  alternative  indorse- 
ment and  destroyed  the  negotiability  of  the 
note.  It  was  also  contended  by  respondents 
that  at  the  time  the  Oregon-Idaho  Com- 
pany entered  Into  the  contract  to  furnish 
said  respondents  200,000,000  feet  of  logs  it  > 
did  not  own  land  upon  which  there  was  any 
such  quantity  of  timber,  and  that  that  fact 
operated  as  a  breach  of  the  contract  at  the 
moment  it  was  made ;  and  the  court  so  held, 
or  at  least  admitted  testimony  tending  to 
show,  that  said  company  then  had  not  over 
40,000,000  feet  of  timber,  and  the  court  re- 
fused to  instruct  the  Jury  that  the  mere  fact, 
if  they  BO  found  It,  that  said  company  did 
not  own  land  on  which  there  was  200,000,000 
feet  of  timber  at  the  date  the  contract  was 
executed  would  not  constitute  a  breach  of 
the  contract 


C.  W.  Fulton,  of  Portland  (King  &  Sai- 
ton,  of  Portland,  on  the  brief),  for  appellant, 
ftobert  T.  Platt  of  Portland  (Piatt  &  Piatt 
and  J.  O.  Bailey,  all  of  Portland,  on  the 
brief),  for  respondents  Williams.  Manning  & 
White,  of  Portland,  for  respondents  Ford. 

McBRIDE,  0.  J.  (after  stating  the  tocts 
as  above).  There  are  four  questions  arising 
on  this  appeal,  namely :  (1)  Is  one  who 
holds  a  note  given  for  a  balance  due  on  the 
purchase  price  of  real  and  personal  property 
secured  by  a  mortgage  on  such  property  re- 
stricted to  the  remedy  of  foreclosing  the 
mortgage  and  a  sale  of  such  mortgaged 
property?  (2)  Did  the  aforesaid  alternative 
indorsement  render  the  note  nonnegotlable? 
(3)  Did  the  provision  lu  the  mortgage  that 
the  mortgagors  should  pay  taxes  assessed 
against  the  note  or  mortgage  render  the  note 
nonnegotlable?  (4)  Did  the  fact  that  at  the 
time  the  Oregon-Idaho  Company  undertook 
to  supply  respondents  with  200,000,000  feet 
of  logs  within  a  period  of  years  it  did  not 
own  land  containing  that  quantity  of  timber 
constitute  a  breach  of  audi  contract? 

[1]  A  correct  solution  of  the  first  proposi- 
tion turns  upon  the  construction  to  be  placed 
iq;>oa  section  426,  L.  O.  L.,  which  Is  as  fol- 
lows: "When  Judgment  or  decree  is  glv- 
oi  for  the  foredosure  of  any  mortgage,  here- 
after executed,  to  secure  payment  of  the 
balance  of  the  purchase  price  of  real  prop- 
erty, each  judgment  or  decree  shall  provide 
for  the  sale  of  ttie  real  luroperty,  covered  by 
muSi  mortgage,  for  the  satisfoctlon  of  the 
Jndgn^t  or  decree  given  therein,  and  the 
mortgagee  shall  not  be  entitled  to  a  defldmcy 
Judgment  on  account  of  sudi  mortgage  or 
note  or  (d»Iigatlon  secured  by  the  same." 
That  a  creditor  holding  a  note  secured  by 
mortgage  may  Ignore  his  seciuitT  and  bring 
an  action  upon  the  note  is  settled  beyond 
the  pale  of  dtacnsslon.  Jones  on  Mortj^ges 
(4th  Ed.)  81  1216,  1218,  1220.  The  section 
quoted  by  Its  terms  is  applicable  only  to 
suits  for  the  foreclosure  of  mortgages.  The 
plalntur  having  brought  his  action  at  law 
upon  the  note  Is  not  precluded  by  this  sec- 
tion from  obtainii^  the  usual  Judgment  ren- 
dered in  such  cases.  This  view  Is  strengthen- 
ed by  an  examination  of  the  title  of  the  act 
abolishing  deficiency  Judgments,  which  is  as 
follows:  "An  act  to  abolish  deficiency  Judg- 
I  ments  upon  the  foreclosure  of  mortgages  to 
secure  the  unpaid  balance  of  purchase  price 
of  real  property."  Session  Laws  1903,  p. 
252.  By  Its  tlUe  as  well  as  by  its  text  the 
effect  of  the  act  la  confined  to  foreclosure 
suits.  It  will  be  noted  that  the  act  abolish- 
ing deficiency  Judgments  upon  foreclosure 
makes  no  mention  of,  nor  does  it  purport 
to  repeal,  section  429,  L.  O.  L.,  which  is  as 
follows :  "During  the  pendency  of  an  action 
at  law  for  the  recovery  of  a  debt  secured  by 
any  lien  mentioned  in  section  422,  a  ault  can- 
not be  maintained  for  the  foreclosure  of 
such  lien,  nor  thereafter,  unless  judgment 
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be  glren  in  sndi  action  that  plaintiff  re- 
cover such  debt  or  Bome  part  tbereol^  and 
an  execntioa  thereon  against  the  property  of 
the  defendant  in  the  judgment  Is  returned 
unsatisfied  In  whole  or  in  part" 

[2]  Did  the  alternative  Indorsement  render 
the  note  nonnegotiable?  This  is  a  question  of 
much  nicety,  involving  the  construction  of 
section  5841,  U  O.  L.,  being  identical  with 
section  27,  uniform  negotiable  instruments 
law  as  it  appears  In  CrawfoM  on  N^otlable 
Instruments,  which  first-mentioned  section 
reads  as  follows:  "The  Instrument  is  pay- 
able to  order  where  it  ts  drawn  payable  to 
the  order  of  a  q>eclfled  person,  or  to  blm  or 
his  order.  It  may  be  drawn  payable  to  the 
order  of  (1)  a  payee  who  la  oat  maker,  draw- 
er, or  drawee;  or  (2)  the  drawer  or  maker; 
or  ^  ttie  drawee ;  or  (4)  two  or  more  payees 
Jointly;  or  (5)  me  or  some  of  sereral  payees; 
or  (6)  the  bolder  of  an  office  f6r  the  tlnie 
beli^  Where  the  Instrument  is  payable  to 
ovAet,  the  payee  must  be  named  at  otherwise 
Indicated  tiioeln  with  reasonable  certainty.** 
At  common  law  a  note  so  Indtffsed  was  non- 
tt^otlable.  1  Daniel  on  Negotiable  Instru- 
ments (4th  Ed.)  I  lOS;  Randolph  on  Com- 
mercial Papor,  I  165;  1  Parsons  on  Notes 
and  Bills,  p.  84,  note;  Story  on  Promissory 
Notes,  S  33.  But  this  rule  wbldi  was  accom- 
panied with  many  inconveniences,  and  was 
supported  more  by  archaic  preceSent  than 
sound  logic,  seems  to  have  been  abrogated  by 
the  uniform  negotiable  instruments  act,  now 
adopted  by  34  states  of  the  Union.  Craw- 
ford on  Negotiable  Instruments  (3d  Ed.)  p. 
20;  Selover  on  Negotiable  Instruments  (2d 
Ed.)  p.  75;  Union  Bank  v.  Spies,  151  Iowa, 
178.  130  N.  W.  928.  The  opinion  of  Mr. 
Crawford,  who  prepared  the  negotiable  in- 
struments act,  is  entitled  to  great  conaidera- 
tioQ.  The  act  Is  remedial  in  its  nature,  and 
should  be  liberally  construed.  We  conclude, 
therefore,  that  in  so  far  as  It  Is  affected  by 
the  alternative  Indorsement  the  note  was 
negotiable. 

[3]  The  third  proposition  raises  the  ques- 
tion aa  to  whether  the  provision  in  the  mort- 
gage requiring  the  mortgagor  to  pay  all  taxes 
that  might  thereafter  be  assessed  on  the  note 
renders  the  amount  due  thereon  uncertain, 
and  therefore  nonnegotiable.  It  is  contended 
by  respondent  with  mnch  plausibility  that 
the  note  and  mortgage,  having  been  given 
at  one  titiie,  and  as  part  of  the  same  transac- 
tion, should  be  construed  together  as  one  In- 
Btrument  The  logical  effect  of  this  argument 
would  be  to  Incorporate  Into  the  note  in  the 
case  at  bar,  and  Into  every  other  note  ex- 
ecuted simultaneously  with  and  to  secure  a 
mortgage  every  stipulation  In  the  mortgage. 
While  tbls  result  does  not  seem  to  have  been 
fully  npprehended  by  courts  holding  the  views 
hereinafter  considered,  it  cannot  be  denied 
that  the  position  of  counsel  for  respondents 
has  respectable  authority  to  support  it  The 
first  citation  Is  7  Cyc.  696^  wherein  it  Is 


stated :  "An  agreement  to  pay  taxes  that 
may  be  levied  on  a  note  renders  It  nncertaln 
as  to  the  amount  to  be  paid  and  nonnego* 
tlable."  The  first  citation  in  the  notes  to 
Cyc  nnder  the  text  quoted  is  Walker  v. 
Thompson,  108  Mich.  686,  66  N.  W.  581,  which 
supports  the  text^  and  which  Is  evidently 
dealing  with  the  contents  of  the  note,  and 
not  with  its  collateral  security.  The  note 
there  considered  provided  on  its  face  that 
the  mortgagor  should  pay  all  taxes  assessed 
against  the  real  estate  described  In  the  mort- 
gage given  to  secure  the  note;  the  infirmity 
appearing  on  the  fiice  of  tlie  note  itsdf.  The 
next  case  cited  under  the  text  is  New  Wind- 
sor First  National  Bank  v.  Bynnm,  84  N. 
a  24,  87  Am.  Bep.  604,  irtilcb  was  an  action 
on  an  ansecnred  promissory  note,  payable  on 
a  certain  day  for  a  certain  amount,  witli  «• 
diange  on  New  York  and  annuel  ifees  fbr 
collecting  the  note  If  sued  npon;  the  con- 
sideration b^g  the  purchase  of  an  ^igine 
separator  which  it  was  stipulated  In  the  note 
was  to  ronaln  the  property  of  the  payee  with 
power  to  take  poaseSBlon,  and  to  declare  Uie 
note  due  at  any  time  the  payee  should  dean 
It  insecnie.  These  conditions  Rvpouixkg  'on 
the  face  of  the  note  the  court  seons  to  have 
held  that  the  provision  as  to  attorney's  fees 
and  the  option  to  declare  the  note  due  at 
any  time  rendered  the  note  nncwtain,  first, 
as  to  the  amount;  and,  second,  as  to  the  tsxm 
of  payment  As  to  the  first  reason  assigned, 
this  court  In  Peyser  Cole,  11  Or.  39,  4  Pac. 
S20,  60  Am.  Rep.  451,  and  also  In  Benn  v. 
Eutzschan,  24  Or.  28.  32  Paa  763,  has  held 
to  tile  contrary ;  as  to  the  second,  the  alleged 
infirmity  was  patrat  on  the  face  of  the  note. 
Farquhar  v.  Fidelity  Ins.,  etc.,  Co.,  Fed.  Cas. 
No.  4676,  and  Howell  T.  Todd,  Fed.  Cas.  No. 
6783,  are  both  cases  in  which  the  agreement 
to  pay  taxes  on  the  notes  was  Incorporated 
in  the  note  Itself.  We  refer  to  these  cases, 
not  for  the  purpose  of  showing  that  they 
do  not  support  the  text  which  they  undoubt- 
edly do,  but  for  the  purpose  of  demonstrating 
that  the  citation  quoted  does  not  refer  to 
provisions  contained  In  a  mortgage  collateral 
to  a  note,  but  to  stipulations  contained  in 
the  note  itself.  This  is  made  evident  by  the 
concluding  sentence  In  note  75,  p.  596,  7  Cyc 
which  dtes  the  above  authorities.  In  which 
it  is  stated:  "Such  provisions  in  a  collateral 
mortgage  will  not  render  the  note  secured 
by  It  nonneRotlable"— citing  a  number  of  au- 
thorities. Another  authority  cited  by  counsel 
Is  Brooke  t.  Struthers,  110  Mich.  562,  68  N. 
W.  272,  85  li.  B.  A.  538.  This  case  appears  to 
sustain  counsel's  contention,  but  its  force 
Is  greatly  weakened  by  the  comments  of  the 
learned  asdetant  editor  of  R.  A.,  Mr. 
Famham,  author  of  Famham  on  Waters, 
from  whose  notes  on  this  case  we  quote  the 
following  excerpts:  "The  conflicting  opin- 
ions of  the  Judges  in  Brooke  t.  Struthers  and 
Wilson  T.  Campbell  [110  Mich.  080,  68  N.  W. 
278,  SS  Lh  B.  A.  S44]  npon  this  onestlon  dis- 
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close  a  ringnlar  situation.  Thla  altnation 
has  been  approached  gradually,  apparently 
with  DO  thought  as  to  the  logical  conclusions 
of  the  rulings  made  from  time  to  time." 
And,  further  speaking  of  this  and  other  de- 
ddons  tending  In  the  same  direction,  he  ob- 
serres:  "The  tendency  of  these  decisions  was 
pointed  ont  by  Hough,  J.,  in  a  dissenting  opin- 
ion in  Noell  T.  Gaines,  68  Mo.  649,  In  which 
h«  states  that,  with  the  exception  of  Brownlee 
T.  Arnold  [60  Mo.  79],  '1  have  been  unable 
to  find  a  single  case  In  the  books  which 
holds  that  the  owner  of  a  note  secured  by 
mortgage  Is  bound  by  the  terms  of  the  mort- 
gage if  be  knows  of  its  existence,  although 
he  may  not  wish  to  resort  to  or  rely  upon 
the  mortgage  secarlty.'  Gontinning,  be  said 
that  the  mle  that  two  instrnmenta  executed 
at  Uie  same  time  are  to  be  read  together 
was  never  intended  to  be  so  applied  as  to 
make  a  negotiable  prtHDlasory  note  anfl  a 
mortgage  contemporaneously  or  subsequently 
executed  to  secnn  ita  payment  as  much  one 
Instrument  as  if  they  were  one  In  form. 
The  rule  relates  to  an  entirely  dUCerent  class 
of  cases.  A  note  and  mort^ige  do  not  con- 
stitute a  single  contract  Tbey  are  separate 
instruments  execnted  for  difEerent  purposes 
and  differ  In  natureu  The  mortgage  is  (Ot- 
emed  bj  the  law  of  real  property,  and  the 
note  by  the  law  merchant  If  the  holder  of 
a  negotiable  note  secured  by  a  mortgage 
chooses  to  disregard  or  abandon  the  mortgage 
security,  undoubtedly  be  may  do  so,  and  the 
note  win  then  be  enforced  according  to  its 
terms  and  the  law  of  negotiable  paper.  If 
the  note  and  mortgage  are  but  one  instru- 
ment, the  note  will  lose  its  character  as  a 
promissory  note,  and  become  an  ordinary 
contract  merely.  This  difficulty  seems  to 
have  presented  Itself  very  strongly  to  the 
Michigan  court  In  the  cases  of  Brooke  v. 
Struthers  and  Wilson  t.  Campbell,  and  the 
court  seems  to  be  unable  to  dispose  of  the 
question,  while  no  other  case  has  been  found 
which  passes  upon  the  exact  point  upon 
which  this  court  split  The  difficulty  ap- 
pears to  be  in  the  attempt  to  apply  the  rule 
governing  the  construction  of  different  In- 
Btrnments  executed  at  the  same  tima  If 
<-^at  rule  is  to  be  applied  to  such  a  transac- 
tion, the  logical  conclusion  would  seem  to 
be  that  the  result  of  the  transaction  is  slm* 
ply  a  contract  which  cannot  be  segarded  as 
negotiable.  The  other  alternative  is  that 
which  appears  to  have  been  originally  adopt- 
ed, thaiLihe  mortgage  is  simply  an  incident 
to  the  note,  and  Is  to  be  r^rded  as  the 
pledge  of  any  other  collateral  security  would 
be  regarded,  so  that  the  note  will  be  enforced 
by  the  holder  according  to  its  terms  and  the 
law  merchant,  and  for  his  additional  security 
he  will  have  the  right  to  rely  on  the  col- 
lateral mortgage  which  was  executed  to  ac- 
company the  paper."  Gamett  v.  Myers  et 
al.,  65  Neb.  280,  91  N.  W.  400,  94  N.  W.  80S, 
is  an  opinion  supporting  dtfendant^g  eonr 


tentlon.  The  matter  arose  upon  an  action 
to  foreclose  a  mortgage  upon  real  ratate, 
which  mortgage  was  given  to  secure  a  prom- 
issory note  negotiable  by  its  terms,  upon  the 
face  of  which  was  written  a  memorandum 
similar  to  that  appearing  upon  the  note  in 
the  case  at  bar.  The  mortgage  contained 
a  stipulation  as  follows:  "The  said  parties 
of  the  first  part  hereby  agree  to  pay  all  the 
taxes  and  assessments  levied  upon  the  said 
premises  and  all  taxes  and  assessments  levied 
upon  the  holder  of  this  mortgage  for  and  on 
account  of  the  same  •  *  •  when  the 
same  are,  respectively,  due."  It  was  also 
stipulated  that  In  case  of  nonpayment  of 
such  taxes  the  holder  of  the  mortage  might 
declare  the  debt  due  and  foreclose  the  mort- 
gage. Upon  the  first  hearing  of  the  case  (91 
N,  W.  400)  the  court  held  that  the  stipula- 
tion to  pay  the  tans  on  the  mortgage  did  not 
affect  the  negotiability  of  the  note ;  but  upon 
a  rehearing  it  was  held  that  the  note  and 
mortgage,  having  been  executed  at  the  same 
time,  must  be  oonstmed  toother,  that  the 
provision  for  the  inymoit  of  future  taxes 
rendwed  the  amount  of  the  debt  uncertain, 
and  that  for  that  reason  the  note  was  non- 
negotiable.  The  court  does  not  In  onr  opin- 
ion draw  (dearly  the  distinction  between  the 
debt  created  by  the  mortgage  and  the  debt 
evidenced  by  the  note.  The  note  as  a  note 
was  for  a  sum  certain.  The  mortgage  was  a 
contract  to  secure  that  note,  and  also  a 
contract  to  secure  the  mortgagee  against 
the  payment  of  possible  future  taxes.  Here 
were  practically  three  contracts :  One  creat- 
ing a  personal  liability  for  the  sum  men- 
tioned In  the  note  and  governed  by  the  law 
merchant;  another  to  secure  payment  of 
the  note  and  interest;  and  a  new  contract 
to  pay  the  taxes  on  the  mortgage.  This  was 
called  to  the  attention  of  the  court,  who  an- 
swered by  saying:  "It  Is  said  by  the  plain- 
tiff that  there  are  two  causes  of  action  'one 
at  law  upon  the  bond,  seeking  personal  lia- 
bility regardless  of  the  lien;  and  the  other 
seeking  to  enforce  the  security,  regardless  of 
the  personal  liability.'  This  Is  true,  but  In 
an  action  at  law  upon  the  note,  and  without 
seeking  to  enforce  the  security,  the  plaintiff 
no  doubt  might  allege  that  in  a  writing  ex- 
ecuted with  the  note,  and  as  a  part  of  the 
same  transaction,  it  was  agreed  that  the 
maker  of  the  note  should  pay  taxes  that 
might  be  assessed  against  the  holder  of  the 
note  by  reason  thereof,  and  that  such  taxes 
were  assessed,  and  had  been  paid  by  the 
noteholder ;  and  there  Is  no  doubt  that  such 
taxes  so  paid  might  In  such  an  action  be 
Indnded  In  the  recovery.  If  such  recovery 
could  be  had  when  the  agreements  to  pay 
such  taxes  were  in  an  accompanying  paper 
executed  for  that  purpose  alone,  no  reason 
Is  perceived  why  recovery  might  not  also 
be  had  in  the  same  manner  if  such  agree- 
ments were  contained  In  a  mor^ge  execnted 
at  the  same  time  with  13ie  note^  and  as  a 
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part  of  the  same  transaction."  The  state- 
ment IB  faulty  as  applied  to  the  case  then 
being  considered  In  this,  that  the  mortgage 
did  not  provide  that  "the  maker  of  the  note 
should  pay  taxes  that  might  be  assessed 
against  the  holder  of  the  note  by  reason 
thereof,"  bnt  simply  provided  that  he  sbonld 
pay  "all  taxes  and  asseasments  levied  upon 
the  said  premises  and  all  taxes  and  assess- 
ments levied  upon  the  holder  of  this  mort- 
gage for  and  on  account  of  the  same^" 

But,  waiving  this,  we  may  observe  that  In 
Nebraska  the  distinction  between  legal  and 
equitable  procedure  is  abolished,  and  legal 
and  equitable  remedies  may  be  pursued  In 
the  same  form  of  action.  However,  in  this 
state,  where  the  distinctions  are  preserved, 
we  opine  that  a  plaintiff  who  should  come  in- 
to court  seeking  to  enforce  the  payment  of  a 
promissory  note  and  the  covenants  In  a  real 
estate  mortgage  in  an  action  at  law  would 
find  himself  out  of  court  on  one  count  or  the 
other.  The  conclusions  drawn  in  the  cases 
noted  seem  to  us  to  be  supported  neither  by 
sound  logic  nor  public  policy.  Their  logical 
result  Is  to  make  every  promissory  note  se- 
cured by  a  real  estate  mortgage  a  part  of  the 
mortgage,  and  subject  to  all  its  stipulations 
and  conditions,  thereby  reducing  it  to  a  mere 
contract  not  negotiable,  '^hey  assume  that 
when  parties  sit  down  and  execute  a  promis- 
sory note  negotiable  by  Its  terms,  and  secure 
It  by  a  mortgage,  they  Intended  as  a  matter 
of  law  to  do  the  thing  that  as  a  matter  of 
fact  they  never  thought  of  doing,  namely,  to 
make  a  nonnegotlable  note.  As  a  matter  of 
public  policy,  such  holdings  tend  to  discredit 
and  cheapen  commercial  paper,  and  to  render 
purchasers  thereof  suspicious  of  investing  In 
It  when  secured  by  mortgages  often  held  and 
recorded  at  a  distance  from  the  place  where 
such  paper  Is  offered  for  sale.  In  this  state 
generally  we  have  been  accustomed  to  regard 
the  words,  "this  note  Is  secured  by  mort- 
gage," written  npon  commercial  paper,  as  in 
some  sense  a  guaranty  of  value;  bnt  the 
Michigan  and  Nebraska  decisions  make  the 
words  a  pitfall  and  possible  badge  of  non- 
n^otlabiUty.  Other  cases  dted  by  respond- 
ents are  Allen  v.  Dunn,  71  Neb.  831,  99  N.  W. 
680,  and  Consterdlne  v.  Moore,  65  Neb.  291, 
91  N.  W.  399,  96  N.  W.  1021,  101  Am.  St 
Rep.  620,  which  follow  Garnett  v.  Myers, 
supra ;  also,  Iowa  National  Bank  v.  Carter, 
144  Iowa.  715,  123  N.  W.  237;  Hull  t.  Angus, 
60  Or.  95,  118  Pac.  284.  The  Iowa  case 
would  seem  to  hold  In  accord  with  Michigan 
and  the  later  decision  from  Nebraska.  Hall 
V.  Angus,  supra.  Is  not  In  point,  for  the  rea- 
son that  the  note  In  mit  In  that  case  express- 
ly and  by  its  own  terms  was  made  part  of 
the  mortgage.  It  contained  this  provision: 
"This  note  is  given  as  a  part  of  the  purchase 
price  of  real  property  and  is  secured  by 
mortgage  of  even  date  herewith,  and  subject 
to  all  the  terms  and  conditions  of  said  mort- 
gage." By  the  very  terms  of  the  note^  every 
condition  of  the  mortgage  was  imported  In- 


to it  By  the  peculiar  terms  of  the  contract, 
as  set  out  In  the  opinion  In  that  case  and  not 
necessary  here  to  restate,  there  was  abun- 
dant reason  why  the  note  should  be  made 
nonnegotlable,  and  the  parties  deliberately 
made  It  so.  We  think  that  the  case  of  Frost 
V.  Fisher.  13  Colo.  App.  322,  58  Pac.  872,  lays 
down  the  true  rule  in  regard  to  the  effect  of 
stipulations  In  a  mortgage  upon  the  negotia- 
bility of  a  promissory  note  which  the  mort- 
gage secures.  This  was  a  case  where  a  note 
n^otiable  In  form  was  secured  by  a  trust 
deed,  which  stipulated,  among  other  things, 
that  the  mortgagor  (such  was  his  legal  re- 
lation to  the  payee)  should  pay  all  taxes  and 
assessments  on  the  premises  and  at  the  re- 
quest of  the  mortgagee  keep  all  buildings  In- 
sured, etc.,  and  In  case  of  refusal  so  to  do 
the  mortgagee  might  pay  such  taxes  and  In- 
sure the  property,  and  the  sums  so  paid  with 
Interest  should  become  so  much  additional 
Indebtedness  secured  by  the  deed  of  trust, 
to  be  paid  out  of  the  proceeds  of  sale  of  Che 
lands  described  therein.  It  will  be  seen  that 
there  Is  no  logical  distinction  between  the 
Colorado  case  and  the  case  of  Brooke  v. 
Struthers,  supra.  In  neither  case  were  the 
amounts  added  to  the  Indebtedness  stipulat- 
ed to  become  a  part  of  the  note;  and,  as 
conceded  In  Brooke  v.  Struthers,  they  did 
not  become  part  of  the  note  except  by  con- 
struing the  note  and  mortgage  as  one  instru- 
ment The  circumstance  adverted  to  in  some 
of  the  cases  cited  that  In  some  Instances  the 
stipulation  was  to  pay  taxes  and  Insurance 
on  the  mortgaged  property  to  protect  the  se- 
curity, and  that  a  stipulation  to  pay  taxes 
on  the  note  Itself  not  being  for  the  protec- 
tion of  the  property  differentiated  the  two  In 
some  way  so  that  an  uncertainty  in  the 
amount  of  the  debt,  if  it  arose,  from  the 
necessity  of  protecting  the  property  did  not 
render  the  amount  due  on  the  note  uncer- 
tain, while  an  uncertainty  in  the  amount  of 
the  debt  arising  from  a  stipulation  to  pay 
taxes  upon  the  note  did  render  the  amount 
uncertain  indicates  a  certain  judicial  mud- 
dlement  of  Ideas  In  courts  whose  opinions 
are  usually  clear  and  convincing.  The  opin- 
ion of  the  Colorado  court  Is  so  appropriate 
to  the  contentions  In  the  case  at  bar  that  we 
quote  at  length  from  It:  "Upon  its  foce  the 
note  is  negotiable.  It  was  made  for  an 
amount  certain,  and  was  payable  at  a  time 
certain.  It  might  become  payable  before  that 
time,  bnt  at  that  time  it  was  in  any  event 
payable.  It  was  therefore  a  negotiable 
promissory  note.  The  expressed  purpose  of 
the  trust  deed  was  to  secure  the  payment  of 
this  note,  and  the  interest  notes  attached  to 
It,  in  whosesoevOT  hands  they  might  be,  and 
to  indemnify  the  payee,  its  successors  and 
assigns.  Throughout  the  entire  deed  the 
note  Is  mentioned  as  sometliii^  distinct  from 
It,  and  Its  cOT^ants  and  provisions  have  ref< 
erence  solely  to  the  payment  of  the  note. 
The  general  doctrine  is  that  the  note  is  the 
principal  thing  and  the  mortgage  an  acces> 
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aoTTt  and  tbat  tiie  tnuufW  of  tlte  debt  Ipso 
facto  carries  wltb  it  the  security.  And 
whue  the  debt  Is  in  the  form  of  a  negotiable 
Iffomissory  note,  if  It  is  tranafured  for 
value  before  matnrlty,  the  bona  fide  bold^ 
la  entitled  to  the  boieflt  of  tbe  secority  fbee 
from  any  egnitles  arlidnc  between  the  origi- 
nal parties.  1  Daniel  on  Negotiable- Insfrn* 
ments,  |  834 ;  1  Jones  on  Mortgages,  |  884 ; 
Fasset'  r.  Unlock,  5  Colo.  466 ;  Carpenter  t. 
Longan,  16  Wall.  271  [21  I*  Ed.  318].  Bran 
If  this  doettine  Is  denied  elsewhere,  the  cases 
of  S^Bset  T.  Mnlock  and  Carpenter  t.  Lon- 
gan, fix  It  in  this  state.  Were  it  not  for  cer- 
tain Btlpnlatlona  in  the  tmst  deed,  in  virtae 
of  whldti  additions  might  be  mate  to  llie 
debt  secured,  the  ease  would  be  beset  by  no 
diSlenlty.  But  it  Is  argued  that  these  stipu- 
lations became  part  of  the  note;  that  as  a 
result  the  note  was  nonnegotlable ;  that 
therefore,  the  payments  to  the  Globe  Inrest* 
moit  Company,  without  knowledge  the 
plaintUts  of  the  transfta,  discharged  the 
note,  and  some  authcnities  are  cited  and  re- 
lied upon  to  support  the  ccmtenflon.  The 
general  mle,  without  doubt,  Is  tluit  ^oto 
two  separate  contracte  are  executed  at  the 
same  time,  affecting  toe  same  subject-matter, 
they  are  to  be  ctnstrued  ti^etoer  as  one  con- 
tract; and  where  the  maker  of  a  note,  at 
the  time  of  ite  execution,  enters  into  a  writ- 
tm  agreemtfit,  by  which  he  is  personally 
bound,  varying,  or  conditionally  varying,  the 
terms  of  the  note,  the  stipulations  of  Che 
writing  enter  Into  and  become  part  of  the 
note.  Munro  r.  King,  8  Colo.  288i  A  mort- 
gage may  contain  a  personal  covenant  bo 
expressed  that  the  temn  of  the  note  would 
be  modified  and  controlled  by  It  In  such 
case,  and  upon  the  same  principle,  the  cove- 
nant would  be  imported  Into  the  note ;  and  in 
detormlnlng  the  oUlgatlon  and  liability  of 
the  maker  should  be  construed  with  tbe  note 
as  part  of  It  But  vre  do  not  think  that  the 
mle  applies  to  a  covenant  which  is  Inserted 
purely  for  the  purposes  of  security,  and  tor 
the  enforcement  of  which  resort  can  be  had 
only  to  the  property  mortgaged.  This  deed 
of  tmst  provided  that  the  plalntUb  sbould 
pay  all  taxes  and  asseesmento  on  tbe  prem- 
ises conveyed,  and  keep  the  bnlldlngs  thereon 
Insured;  that,  If  they  refused  or  n^Iected 
so  to  do.  the  trustee,  or  tlie  h<^er  of  the 
not^  might  pay  the  taxw  and  procure  the 
tosnrance ;  and  that  In  such  event  the  mon-' 
eys  expended  diould  become  so  mudi  addi- 
tional Indebtedness  secured  by  the  trust 
deed ;  but  the  Instmment  also  provided  that. 
If  the  amount  so  paid  should  not  be  refund- ' 
ed  by  the  grantors,  th«  party  paying  It  should 
be  reimbursed  out  of  toe  proceeds  of  the  sale 
of  toe  premlsea  There  was  no  promise  by 
toe  grantors  to  refund  toe  mon^.  It  Is  true 
that  It  was  agreed  that  the  expense  dionld 
become  so  much  additional  Indebtedness; 
but  It  was  also  stipulated  toat  if  toe  gran- 
tors did  not  (dioose  to  pay  it.  It  should  be 
paid  by  toe  land.  It  could  not  have  been  re- 


covered in  a  suit  vjfoa  tba  nota  It  was 
chargeable  against  toe  land,  and  toe  land' 
alona  Furthermore,  toe.  deed  provided  that 
in  any  ease  of  a  aale  toe  money  realised 
should  be  applied,  firsts  to  the  payment  of 
the  expmses  of  the  sale,  including  an  attor- 
ney's fte  and  trustee's  conunlsston,  next  to 
the  payment  of  toe  money  expoided  for 
taxes  and  Insurance,  and  wlilcta  would  c(m- 
stltato  the  'additional  Indebtedness  mention- 
ed,  and  lastly  to  the  payment  of  the  note  and 
toterest  The  parties  here  made  a  clear  ^b- 
tlnction  between  toe  'additional  indd>ted- 
nestf  and  tlie  Indebtedness  evidenced  by  toe 
note.  It  was  made  a  preferred  claim,  and 
must  be  paid  before  anytbli^;  could  be  appli- 
ed on  toe  nota  It  was  to  stend  upon  Us 
own  footing  and  be  separate  ^m,  independ- 
ent of,  and  superior  to,  toe  note.  Hence  It 
oonld  not  have  beoi,  and  was  not  intended  to 
be,  part  of  the  note.  It  seems  evident  to  ns 
Uiat  these  seroral  stipulations  were  intro- 
duced Into  toe  trust  deed  tor  the  sole  purpose 
of  more  effectually  securing  toe  debt  for 
vfhlch  the  note  waa  ^ven.  They  were  in- 
tended to  provide  against  toe  Impairment  of 
toe  security  by  an  accumulation  of  unpaid 
taxes  upon  the  land,  and  the  destruction  of 
uninsured  buildings,  which  were  part  of  toe 
land,  and  to  enable  toe  holder  to  protect  him- 
self against  toe  consequences  of  any  failure 
of  toe  grantors  to  preserve  toe  security  In- 
tact, by  making  Immeffiate  sale  of  the  prop- 
erty; bnt  toe  only  end  to  be  attolned,  toe 
Old,  and  no  other,  wlilch  every  provision  of 
the  deed  had  in  view,  was  toe  collection  of 
the  nota  Tba  deed'^  trust  was  toerefore 
simply  a  security  for  toe  payment  of  toe  note, 
and  toe  sola  purpose  of  Ite  several  provisions 
was  to  render  toe  security  available  and  ef- 
fective. When  toe  plaintiff  took  toe  note, 
he  took  the  right  to  resort  to  the  security  to 
make  his  debt,  and  tor  that  purpose  to  avail 
himself  of  every  provision  it  contoined. 
Wliatevw  would  defeat  his  remedy  upon  one 
would  defeat  his  remedy  upon  the  otoer; 
and,  if  no  defense  could  be  Interposed  to  an 
action  upon  the  note,  none  could  be  Inter- 
posed to  a  proceeding  for  toe  toredosure  of 
toe  truat  deed.  Nothing  would  be  gained  by 
a  critical  examination  of  all  toe  autoorities 
to  which  counsel  tor  toe  philntiffs  have  re- 
ferred us,  and  vre  shall  therefore  notice  cmly 
a  few  of  toe  princ^ul  ones.  In  Donaldson  v. 
Grant,  IS  Utoh,  231  [49  Pac.  778],  toe  maker 
stipulated  in  his  note  that,  upon  his  failure 
to  comply  wlto  any  of  toe  conditions  or 
^reementa  contoined  in  toe  mortgage  given 
to  secure  it  the  principal  sum,  wlto  toe  ac- 
crued toterest  should,  at  the  option  of  the 
holder,  become  due  and  payable,  and  should 
be  collectible  without  fnrtoer  nottce  The 
mortgage  contained  corenante  for  the  pay- 
ment of  taxes,  aasessnumts,  and  tosnrance, 
and  against  wastfc  Tba  court  held  toat  the 
stipulation  to  the  note  rendered  toe  instru- 
m&at  nonn^tiable.  The  exclusion  was 
reached  by  construtog  toe  stipulation  as  Und- 
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Ing  the  maker  to  perform  tbe  corenanta  con- 
tained in  his  mortgage,  and  therefore  to  pay. 
in  addition  to  tbe.  principal  dum  and  inter- 
est, uncertain  and  Indefinite  amounts  for 
taxes,  assessments,  lasnrance  premiums,  and 
damages  for  waste.  The  note  by  its  own 
terms  made  the  covenants  of  the  mortgage 
part  of  it;  and,  if  the  court's  construction  of 
the  stipulation  was  correct,  we  do  not  see 
that  its  decision  can  be  assailed.  The  note 
In  the  case  at  bar  contains  no  such  stipula- 
tion. It  is  a  complete  instrument  within 
itself,  and  It  requires  no  resort  to  any  other 
instrument  to  explain  it  The  Utah  decision 
Is  therefore  inapplicable.  In  Brooke  v. 
Struthera,  110  Mich.  662  [68  N.  W.  272,  35 
Ia  R.  A.  636],  it  was  held  that  a  provision 
in  a  mortgage  binding  the  mortgagor  to  pay 
all  taxes  and  assessments  upon  the  prem- 
ises, and  upon  Ills  failure  for  30  days  to  pay 
any  tax  or  assessment,  valid  or  Invalid,  mak- 
ing tbe  note  due  and  payable  immediately, 
injected  a  contract  into  the  obligation ;  and 
because  It  rendered  the  note  uncertain  In 
time  of  payment,  and  ingrafted  a  contract 
upon  it  as  part  of  It,  the  note  was  rendered 
nonnegotiabla  Mr.  Justice  Montgomery  con- 
curred in  the  decision  for  the  reason  that 
at  the  time  the  note  and  mortgage  were  ex- 
ecuted the  law  of  1801  was  in  force,  and  the 
mortgage  required  the  payment  by  the  mort- 
gagor, not  only  ot  the  taxes  levied  upon  tbe 
land,  which  he  was  under  a  legal  obligation 
to  pay  without  contract,  but  also  of  the 
taxes  levied  upon  the  mortgage,  which  were 
by  law  dUirgeable  against  the  mortgage& 
We  are  not  advised  either  by  ttie  principal  or 
concurring  opinion  what  the  law  of  1891  waa, 
aqd  sufficient  of  the  language  of  the  mort- 
gage provisions  Is  not  given  to  enable  us  to 
understand  the  full  purport  of  the  decision. 
But  If  the  court  intended  to  decide  that  a 
note,  which  was  by  Its  express  terms  paya- 
ble at  a  time  certain,  but  which,  either  by 
its  own  terms,  or  in  virtue  of  the  provltions 
of  a  separate  Instmment,  nigbt,  in  a  con- 
tingency named,  or  upon  some  condition 
mentioned,  mature  earlier,  was  not  n^otl- 
able,  then  tbe  decision  is  not  in  accordance 
with  our  understanding  of  the  law  as  It  Is 
generally  stated,  and  certainly  not  In  har- 
mony with  the  doctrine  announced  by  the  Su- 
preme Court  of  this  state.  Klskadden  v.  Al- 
len, 7  Colo.  206  [3  Pac.  221].  See,  also,  Chi- 
cago Railway  Equipment  Co.  v.  Merchants' 
National  Bank,  136  U.  B.  268  [10  Sup.  Ct 
909,  34  L;  Bd.  340] ;  Dobbins  v.  Oberman.  17 
Neb.  163  [22  N.  W.  356];  Ernest  T.  Steck- 
man,  74  Pa.  13  [15  Am.  Rep.  642],  and  Carlon 
V.  Kenealy,  12  Mees.  ft  W.  130.  Neither  does 
it  seem  to  be  the  doctrine  of  tbe  Supreme 
Court  of  Michigan,  for  In  the  later  case  of 
Wilson  T.  Campbell,  110  MiCh.  680  [68  N. 
W.  278.  35  L.  B.  A.  {M4].  it  ifl  h(A<i  that  a 
note  whldi  may,  upon  condition,  become  due 
before  the  period  fixed  by  its^f  for  Its  ma- 
turity, is  not  therefore  nonnegotlable.  In 
Noell  T.  Gaines,  68  Mb.  619,  It  WM  decided 


that  where  two  promissory  notes,  matnilng 
at  different  dates,  were  secured  by  a  deed  of 
trust  which  provided  that  should  the  maker 
fall  or  refuse  to  pay  the  debt  or  Interest,  or 
any  part  thereof  when  it  became  due  or  pay- 
able, according  to  the  tenor  and  effect  of  the 
notes,  then  the  whole  should  become  due  and 
payable,  the  notes  and  deed  constituted  but 
one  contract,  and  the  provisions  of  the  deed 
controlled  the  language  of  the  notes ;  so  that 
upon  default  by  the  maker  in  payment  of  an 
installment  of  interest  they  both  became  ab- 
solutely due,  and  demand  by  the  bolder  upon 
the  maker  of  payment  of  the  second  note  on 
the  date  when  it  matured  according  to  Its 
tenna,  followed  by  notice  of  dishonor  to  the 
payee  and  indorser,  came  too  late.  This  de- 
cision met  with  a  vigorous  dissent  from  Mr. 
Jufitlcfii  Hough,  and  was  in  direct  conflict 
with  previous  utterances  of  the  same  court 
Mo^n  T.  Martlen,  82  Mo.  438;  Mason 
Barnard.  86  Mo.  384;  O^ompson  v.  Field, 
38  Mo.  820.  We  find  nothing  In  tbe  plain- 
tiff's authorities  which  would  tend  to  pro- 
dace  a  change  in  the  views  we  have  express- 
ed, even  if  they  were  directly  in  point  But 
for  the  most  part  they  do  not  reach  the  quea- 
tlons  which  are  debated  here." 

To  tbe  same  effect  is  Thorp  t.  Mlndenum, 
123  Wis.  149,  101  N.  W.  417;  68  1*  B.  A.  14«, 
107  Am.  St  Rep.  lOOS,  wherein  the  court  says : 
"If  all  the  agreements  contained  In  every 
mortgage  are  as  mattw  of  law  Imported  into 
the  note,  *  *  *  the  most  simple  real  es- 
tate mortgage  would  deprive  the  note  which 
it  secures  of  its  negotiable  character,  be- 
cause it  would  Import  Into  the  note  one  or 
more  collateral  agreements  which  are  not  for 
the  payment  of  money.  Fortunately  It  Is  not 
necessary  to  give  so  violent  a  shock  to  the 
well-understood  principles  of  law  govemiug 
the  negotiability  of  notes  and  mortgages. 
The  appellant's  contention  really  results  from 
a  confusion  of  Ideas.  They  lay  down  fibe 
well-understood  proposition  that  con  tern  pora- 
neons  instruments  relating  to  the  same  sub- 
Ject-matter  are  to  be  construed  together,  and 
conclude  that  it  follows  that  a  note  and  mort- 
gage, thoogh  separately  executed,  are  one  in- 
strument, and  that  the  note  is  that  Instru- 
ment A^he  rule  that  Instruments  are  to  be 
construed  together  does  not  lead  to  this  re* 
suit  Construing  together  simply  means  that, 
if  there  be  any  provisions  In  one  Instrument 
limltlug,  explaining,  or  othervrlse  affecting 
the  provisions  of  another,  they  will  be  given 
effect  as  between  the  parties  themselves  and 
all  persons  charged  with  notice,  so  that  the. 
Intent  of  the  parties  may  be  carried  out,  and 
that  the  whole  agreement  actually  made  may 
be  effectuated.  This  does  not  mean  that  the 
proTlsions  of  one  instrument  are  Imported 
bodily  taito  another,  contrary  to  tbe  intent  (rf 
the  parties.  They  may  be  intended  to  be 
separate  instruments,  and  to  provide  for  en- 
tirely different  things,  as  in  the  very  case  be- 
fore US.  Tbe  note  is  given  aa  evidence  of  thn 
debt  and  to  fix  the  terms  and  time  of  pajr^ 
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ment  It  Is  osaaUy  complete  In  Itself — a  sin- 
gle, absolute  obligation.  The  purpose  of  the 
mortgage  Is  simply  to  pledge  certain  proper- 
ty as  security  for  the  payment  of  the  note. 
•  *  *  The  promise  to  pay  la  one  distinct 
agreement,  and,  if  couched  in  proper  terms, 
Is  negotiabla  The  pledge  of  real  estate  to 
secure  that  promise  Is  another  distinct  agree- 
ment, which  ordinarily  is  not  intended  to  af- 
fect in  the  least  the  promise  to  pay,  bnt  only 
to  give  a  remedy  for  failure  to  carry  out  the 
promise  to  pay.  The  bolder  of  the  note  may 
discard  the  mortgai^  entirely,  and  sue  and 
recoTer  on  his  note;  and  the  fact  that  a 
mortgage  bad  been  given  with  the  note,  con- 
taining all  manner  of  agreements  relating 
simply  to  the  preservation  of  the  security, 
would  cnt  no  figure.  A  pleading  alleging 
such  facts  would  be  stricken  out  as  frivolous 
or  irrelevant" 

Other  cases  bearing  upon  this  question  are 
Hunter  v.  Clarke,  184  111.  168,  56  N.  E.  297, 
76  Am.  St  Rep.  160;  Farmer  v.  First  Na- 
tional Bank,  89  Ark.  1S2,  115  8.  W.  1141,  131 
Am.  St  Bep.  79.  It  may  be  also  observed 
that  sections  6033,  6034,  L.  O.  L.,  provide 
that  when  the  rate  of  interest  on  any  ob- 
ligation is  8  per  cent  or  under,  contracts 
requiring  the  debtor  to  pay  the  taxes  on  such 
Indebtedness  shall  be  legal  and  valid,  and 
enforceable  In  the  courts  of  this  state.  It 
is  hardly  conceivable  in  view  of  these  provi- 
sions expressly  sanctioning  such  contracts 
that  it  was  In  the  legislative  mind  to  render 
notes  or  mortgages  containing  such  provisiona 
nonnegotiable,  even  where  the  contract  ap- 
peared on  the  face  of  the  note,  which  is  not 
so  in  this  case. 

[4,  K]  In  view  of  the  ftict  that  we  here  bold 
that  an  alternative  indorsement  is  valid  and 
that  either  Indorsee  may  again  transfer  the 
note,  the  question  as  to  whether  the  indorse- 
ment "L.  R.  Ferbache,  President  of  the  Ore- 
gon-Idaho Company,"  is  to  be  considered  as 
his  personal  indorsement  or  that  of  the  cor- 
poration, is  unimportant  Both  the  corpora- 
tion and  Ferbache  received  it  with  that  In- 
dorsement If  the  corjwration  was  ever  re- 
invested with  title  to  the  note  after  its  in- 
dorsement to  Smith,  such  title  comes  by  vir- 
tue of  the  reindorsement  which  was  made  In 
such  a  form  as  to  authorize  either  Ferbache 
or  Che  corporation  to  again  Indorse  it  to  a 
tbird  party.  Had  the  indorsement  been  aim- 
ply  "L.  R.  Ferbache,"  it  would  have  been  suf- 
ficient to  transfer  the  property  In  the  note 
to  plainticr ;  but  the  presumption  Is  that 
.  where  a  note  is  made  payable  to  a  corpora- 
tion and  is  Indorsed  by  a  person  signing  as 
an  officer  of  the  corporation,  the  Indorsement 
is  a  corporate  act  1  Daniel  on  Negotiable 
Instruments,  |  416,  citing  Northampton  Bank 
r.  Pepoon,  11  Mass.  288;  Lay  v.  Austin,  25 
Fla.  983,  7  South.  143;  Elwell  v.  Dodge,  33 
Barb.  (N.  Y.)  336;  Falk  v.  Moebs,  127  U.  S. 
697,  8  Sup.  Ct  1B19,  32  L.  Ed.  266. 

[I]  The  indorsement  of  the  note  without 


recourse  did  not  render  it  nonn^tlablew  L. 
O.  L.  j  5871. 

[7]  There  is  do  breach  of  the  contract  oc- 
casioned by  the  fact  that  when  the  Oregon- 
Idaho  Company  contracted  to  deliver  to  Ford 
and  Williams  200,000,000  feet  of  logs,  to  be 
delivered  at  the  rate  of  not  less  than  10,000,- 
000  feet  the  first  year  and  from  16,000,000 
to  25,000,000  feet  each  succeeding  year,  they 
were  not  the  owners  of  that  amount  of  tim- 
ber ;  there  being  no  covenant  at  the  time  of 
the  contract  that  they  were  such  owners.  If 
by  purchase  from  others  or  by  purchase  of 
timber  land  from  time  to  time  they  furnish- 
ed the  amount  required  by  their  contract 
each  year,  the  question  as  to  when  they  ob- 
tained it  would  be  immaterial. 

[I]  In  view  of  our  holding  that  the  note 
was  negotiable  and  passed  by  Indorsement 
free  from  latent  equities  between  the  parties, 
the  testimony  was  immaterial  in  any  event 
In  this  view  of  the  case  the  following  in- 
struction given  by  the  court  was  error :  "The 
note  being  nonnegotiable,  the  defendants 
Ford  and  WUliams  are  entitled  to  show  any 
defense  thereon  which  they  bad  against  the 
Oregon-Idaho  Company  at  the  time  the  notice 
of  the  assignment  of  the  note  was  given  to 
them." 

[I]  Irrespective  of  any  oral  testimony  or 
the  manner  In  which  the  note  was  Indorsed, 
the  following  sections  of  the  by-laws  of  the 
Oregon-Idaho  Company  confer  ample  author- 
ity on  the  president  of  the  corporation  to  in- 
dorse notes  of  the  company.  Th^  sections  re- 
ferred to  are  as  follows: 

"Section  1.  All  notes,  bonds,  mortgage  or 
other  obligations  of  this  corporation  shall  be 
signed  by  the  president;  vice  president  or  by 
the  secretary,  each  of  which  officers  is  au- 
thorized to  affix  the  corporate  seal  to  any  or 
all  such  or  other  Inatmments  requliing  the 
same. 

"Sec.  2.  The  president  rice  prealdoit 
treasnter,  or  the  secretary  shall  have  au- 
thority to  sign  all  drafts,  checks,  or  orders 
for  the  payment  of  moneys  and  to  diiA>iirse 
money  or  moneys  od  behalf  of  tills  corpora- 
tion." 

In  view  of  the  law  as  herein  set  forth, 
none  of  the  testimony  offered  by  defendante 
was  relevant  or  material,  and  the  court 
should  have  directed  a  verdict  for  piaintt  * 

The  Judgment  la  reversed,  and  a  new  trial 
granted. 


WILLIAMS  V.  PACIFIO  SXTRBTT  GO.  «t  aL 

(Sapreme  Court  of  Orn;on.    April  29,  1913.) 

Apfeai.  akd  Bbbob  (§  11^)— AmBlUNOB— 
OVEBBUUNO  or  DEMITKBU— PSBlCESaiOIT  TO 

Answeb. 

In  an  action  at  law  where  the  jodgment 
of  the  trial  court  overruUtif  a  demurrer  lo  the 
complaint  is  affirmed,  the  Supreme  Court  will 
not  remand  the  caee  with  directions  to  permit 
the  defendants  to  sQRwer  on  the  merits ;  it  hav- 
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ing  no  authority  to  determine,  on  affidaTiti  de* 
hors  the  record,  the  qaeation  of  the  existence 
of  poasible  meritorlons  defenHs  which  fnra  not 
interpoaed. 

[Ed.  Note.— For  other  casei,  see  Appeal  and 
Error,  Cent  Dig.  U  44T7,  4478;  Dec.  Die  t 
1142.*) 

On  petition  for  rehiring.  Petition  denied. 
For  former  opinion,  see  127  Pac.  145. 

McBBIDE,  C!.  J.  For  tbe  reasons  stated 
in  tbe  original  o^nion  (127  Pac.  146),  to 
which  we  still  adhere,  the  petition  tor  re- 
bearing  is  denied.  It  would  be  oontraiy  to 
tbe  nnifomi  practice  in  this  court  and  a 
precedent  for  future  delay  should  we  In  an 
action  at  law  affirm  tbe  Judgment  of  tbe 
court  bdow  overruling  a  demurrer,  and  at 
tbe  same  time  remand  tbe  case  with  direc- 
tions to  permit  the  defendants  to  answer  on 
tbe  merits.  Wbile  in  equity  cases,  which 
are  tried  de  novo  In  tbls  court,  such  a  pro- 
cedure bas  been  permitted  In  a  few  Instanc- 
es, there  is  no  precedent  fi>r  a  like  procedure 
in  a  law  action.  Snch  cases  come  to  us  vfj^n 
the  case  made  In  the  court  below,  and  we 
have  no  authority  to  hear  and  determine  on 
affidavits  ddiors  tbe  record,  and  ffied  for  the 
first  time  in  this  court,  the  question  of  the 
existence  of  possible  meritorious  defenses 
which  tbe  defendant  did  not  Interitose  when 
it  had  an  opportunity.  The  rule  may  appear 
to  operate  harshly  in  the  present  Instance, 
wherein  a  large  sum  of  money  is  Involved; 
but  the  result  Is  one  which  might  have  been 
averted  had  tbe  defendant  answered  when 
its  demurrer  was  overruled. 

The  application  to  remand  with  leave  to 
answer  la  overruled. 


GADSBT  V.  GADSBT  et  al 
(Supreme  Court  ot  Oregon.    April  80,  1913.) 
DiToBCB  (I  309*>— Dbcbkb— Pbovibionb  tor 

MAINTEITANCS— MoniFXCATIONS. 

A  decree  rendered  by  the  Sopreme  Court 
on  appeal  which  grants  a  divorce,  and  awards 
the  custody  of  tbe  children,  and  makes  provi- 
sions for  their  maintenance  and  control,  Is  sub- 
ject to  modification  in  the  circuit  court  as  to 
maintenance  and  control  to  the  same  extent  as 
if  originally  entered  there. 

[Ed.  Note.— For  other  caseB,  see  Divorce, 
Cent  Dig.  |  803 ;  Dec  Dig.  i  300.*] 

ijipeal  from  Circuit  Court,  Hnltnomab 
County ;  W.  M.  Oatens,  Judge. 

Suit  by  Beatrice  L.  Gadsby  against  Walter 
M.  Gadsby  and  another.  From  a  decree  for 
defendants,  plaintiff  appeals.  Reversed  and 
entered. 

0.  M.  Idleman  and  O.  W.  Fulton,  both  of 
Portland  (Beach  ft  Simon,  of  Portland,  on 
tbe  brief),  for  appellant  W.  P.  La  Roche 
and  Chaa.  H.  Carey,  t>oth  of  Portland  (Schna- 
bel  &  La  Roche  and  Carey  &  Kerr,  all  of 
Portland,  on  tbe  brief),  for  respondents. 


McBRIDK,  C.  J.  The  testimony  In  this 
case  Is  voluminous,  and  the  bulk  of  it  comes 
from  the  parties  and  their  Immediate  rela- 
tives, whose  Interference  in  the  domestic  af- 
fairs of  these  young  people  seems  to  have 
been  the  origin  of  their  difficulties.  In  view 
of  the  Interested  character  of  the  oral  tes- 
timony, we  rely  mostly  upon  the  correspond- 
ence between  tbe  parties,  and  this  Indicates 
clearly  that  the  defendant  refused  to  be  rec- 
onciled to  his  wife,  and  repudiated  her  iu  the 
strongest  language.  She  does  not  appear  to 
have  an  Ideal  disposition  and  temperament, 
but  there  is  nothing  in  tbe  testimony  to  jus- 
tify the  extreme  measures  Indicated  by  de- 
fendant in  his  letters.  Taking  this  testimo- 
ny in  defendant's  own  handwriting,  we  con- 
clude that  the  charge  of  desertion  Is  made 
out  by  plaintlfr.  There  Is  nothing  In  the 
contention  that  defendant  was  the  owner  of 
tbe  real  property  described  In  the  complaint 
or  of  any  interest  therein.  We  refrain  from 
putting  permanently  into  tbe  reports  of  tbls 
court  any  account  of  the  recriminations  and 
disputes  between  the  parties  or  their  rela- 
tives, and  content  ourselves  with  merely  stat- 
ing our  conclusions. 

A  decree  will  be  entered  here  granting 
plaintiff  a  divorce  from  defendant  and  the 
custody  of  the  minor  child,  and  requiring  de- 
fendant to  pay  to  plaintiff  935  per  month 
toward  the  support  of  said  minor  child.  It 
will  be  further  directed  that  defendant  be 
allowed  to  visit  the  child  once  a  month  If  he 
so  desires,  and  that  he  be  res[>ectfully  re- 
ceived and  treated  on  such  visits.  Tbe  pro- 
visions as  to  maintenance  of  and  visiting' 
the  child  are  subject  to  modification  In  tbe 
circuit  court  to  the  same  extent  as  if  this 
decree  had  been  origtnally  entered  In  said 
court 

SORENSON  V.  SMITH. 
(Supreme  Court  of  Oregon.    April  28,  1913.> 
Teial  (§  150*)— Taking  Case  pbou  Jdbt- 

MOTIOK  FOa  KONSUIT  OB  DiBECTED  VeB- 
DICT. 

Motions  for  a  judgment  of  noDsnit  and  for 
a  directed  verdict  In  defendant's  favor  are 
tantamount  to  demurrers  to  the  evidence,  and 
tbe  same  rale  for  determining  the  sufficiency  of 
the  testimony  is  applicable  to  each. 

tBd.  Note.— For  other  cans,  see  Trial,  Cent 
e.  H  846-84S;  Dec  Dig.  |  UO.*] 

On  i»etltlon  for  rehearing.  Denied. 
For  former  opinion,  see  129  Pac  767. 

MOORE,  J.  It  is  maintained  in  a  petition 
for  rehearing  that,  since  no  exception  was 
taken  to  tbe  introduction  of  any  testimony 
tending  to  establish  the  plalntifTs  cause  of 
action,  errors  were  committed  by  this  court 
in  determining  that  the  contract  sued  upon 
was  within  the  sta^tnte  of  frauds  and  inca- 
pable of  ratification  by  the  defeodant,  except 
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by  the  execution  of  some  writing  adopted  for 
that  purpose,  and  in  toncludlng  that  tbe  mo- 
tion for  a  directed  verdict  In  Smith's  favor 
sbonld  have  been  allowed. 

It  Was  said  in  tbe  former  opinion  tbat  the 
request  for  a  directed  verdict,  made  after 
all  the  evidence  had  been  reviewed,  super- 
seded the  denial  of  a  motion  for  a  jndgmMit 
of  nonsuit  Interposed  when  the  plaintiff  In- 
troduced her  testimony  and  rested  In  chief. 
Based  on  this  deduction  tbe  petition  states 
generally  that  it  must  be  supposed  that  tbe 
court  assumed  a  difference  between  the  two 
motions  and  refused  to  apply  to  the  request 
for  a  directed  verdict  the  rules  of  law  gov- 
erning motions  for  a  judgment  of  nonsuit 
The  latter  motion  probably  called  attention 
to  the  particular  defect  in  the  evidence 
whereby  It  was  asserted  that  a  cause  of 
action  had  not  been  established  sufficient  to 
be  submitted  to  the  jury.  The  motion  for 
the  nonsuit  having  been  denied,  the  defi- 
ciency in  the  evidence,  to  which  notice  had 
been  attracted,  would  be  remedied  if  pos- 
sible by  tbe  introduction  of  testimony  on  the 
parttcnlar  subject 

A  motion  for  a  judgment  of  nonsuit  and  a 
motion  for  a  directed  verdict  in  tbe  defend- 
ant's ftivor  are  tantamoimt  to  demurrers  to 
the  evldoice,  and  the  same  rale  tbr  deter- 
mining tbe  8afflci«H7  of  the  testimony  is 
alike  ai^llcable  to  eadl  A  motion  for  a 
directed  verdict  for  the  defokdant,  however, 
l8  generally  less  hazardons  to  Qie  plaintiff's 
rights  than  Is  a  motion  for  a  judgmuit  of 
nonsuit 

In  the  fbrmer  opinion  the  testimony  ad- 
mitted without  exception  was  deoned  com- 
petent, and  It  was  also  considered  that  the 
statute  of  frau^  ad  for  as  It  rdated  to  Sor- 
enson's  employer  was  waived  by  not  object- 
ing to  the  admission  of  testimony  tndlng 
to  show  that  the  contract  sued  upon  was  not 
evidenced  hy  any  writing.  From  an  original 
examtnatioa  of  tbe  entire  transcript  of  the 
evidence  it  was  not  thought,  nor  from  a 
re-examlnaUon  Uiereof  is  it  now  b^eved, 
that  the  testimony  so  received  without  ob- 
jection or  exception,  together  with  all  the 
inferences  and  presumptions  reasonably  de- 
dndble  therefrom,  was  snfflkdent  to  establish 
a  cause  of  action  to  be  submitted  to  the 
jury;  because  George  Sorenson,  tbe  plain- 
tiff's assignor,  was  employed  by,  and  was 
the  sniMtgent  of,  F.  A.  Kribs,  that  no  priv- 
ity of  contract  existed  between  such  sub- 
stituted agent  and  the  defendant  Charles  A. 
Smith,  and  the  latter,  never  having  stip- 
ulated in  writing  to  pay  a  commission  to 
the  subagent,  did  not  by  negotiating  the  sale 
of  the  lands  to  C.  P.  Bratnoler  and  the  Stor- 
ey-Brocher  Lumber  Company  ratify  Krlb's 
employmrat  of  Sorenson. 

We  are  compelled  to  adhere  to  the  form« 
opinion,  and  the  petttltw  tor  a  reheating  la 
denied. 


WAOBNAAB  v.  BBEMAN-WOODWAKU 
CO.  et  aL 

(Supreme  Oonrt  ai  Or^on.   April  28,  iSOZ.) 

L  PlXAOING  (S  277*)  —  ANSWEB  —  StrPPLB- 

uxNTAL  Answer. 

Under  h.  O.  U  I  108»  providing  that  plain- 
tiff and  defendant  respectively,  may  be  allowed 
on  motion  to  make  a  supplemental  complaint 
or  answer  alleging  facta  material  to  the  case 
occurring  after  the  former  complaint  or  answer, 
a  defendant  Intending  to  rely  upon,  a  default 
judgment  against  a  codefendant  as  a  bar  to  a 
judgment  a^nst  htnuelf  riionld  do  so  by  a  sup- 
plemental answer. 

LEd.  Note. — For  other  cases,  see  Pleadiogi 
Cent  Dig.  f  834;  Dec  Dig.  |  m»} 

2.  JCDOUBNT    d  240*>— PABIIXS— JOXHT  OB- 

UQATION. 

Judgment  for  plaintiff  cm  a  Jtrint  note 
should  be  entered  aKainst  all  the  defendants 
shown  to  be  liable  alike  as  between  themselves 
and  the  plaintiff. 

[Bd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  42^-420 ;  Dec.  Dig.  I  240.*] 

3.  Appeal  and  ffiaaoB  (S  1158*)— Modifica- 
tion—Constitdtionai.  Pbovisionb. 

Under  the  authority  of  Const,  amend,  art. 
7,  I  S,  approved  November  8,  1910,  this  court, 
when  It  can  determine  tbat  the  lower  court 
should  have  entoed  a  judgment  against  all  the 
defendants  in  an  action  on  a  note,  should  diange 
the  judgment  of  tbe  lower  court  so  as  to  make 
It  one  judgment  against  all  tbe  defendants. 

'[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (|  4007-4512;  Dec.  Dig.  | 
UB3.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;  J.  P.  Kavanaugh,  Judge. 

Action  by  Peter  Wagenaar  against  the  Bee- 
man- Woodward  Company,  a  corporation,  and 
others.  Judgment  for  idiaintiff,  and  defend- 
ant Smith  appeals.  Judgment  of  drcoit 
court  modified  so  as  to  make  it  one  judgment 
against  all  the  defendants. 

This  is  an  action  at  law  to  recover  the 
amount  due  on  a  promissory  note  executed 
by  the  defendants  of  which  hen  follows  a 
copy:  "?3000.  Portland,  Ore.,  10-7-1008- 
One  year  after  date  we  promise  to  pay  to 
the  order  of  Peter  Wagenaar  fSOOO  at  Rlta- 
ville,  Washington,  value  rec^ved  with  in- 
terest at  10  per  cent  per  annum.  Beeman- 
Woodward  Co.,  by  Rufus  O.  Holman,  Treas. 
Lewis  V.  Woodward,  Vice  Pres.  Milton  G. 
Smith.  P.  F.  Clodius.  Julius  Beeman.  Due 
10-7-1909."  The  execution  and  delivery  of 
the  note  are  substantially  admitted  by  the 
defendants:  Milton  G.  Smith,  the  only  an- 
swering defendant  Interposes  as  his  single 
affirmative  defense  8ut)8tantlally  this:  Tbat 
be  signed  the  note  only  for  the  accommoda- 
tion of  the  Beeman-Woodward  Company, 
knowing  which  the  plaintiff  and  other  cred- 
itors of  the  company  entered  into  an  agree- 
ment with  it  whereby  it  should  surrender  all 
its  property  to  one  S.  C  Spencer  with  power 
to  reduce  the  same  to  money,  and  apply  It  on 
the  debts  of  the  company  to  tbe  subscribing 
creditors  which  should  thereby  discharge  all 
those  debts.    Smith  claims  that  this  exon- 
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erates  Urn  from  all  liability  on  the  note. 
Tbe  affirmative  defense  was  traversed  tbe 
reply.  The  drcalt  court  found  that  the 
plalntlfF  never  signed  the  contract  or  agree- 
ment mentioned,  altboog^  a  number  of  other 
creditors  of  the  Beeman-Woodward  Oompany 
did  sign  It  A  Judgment  was  entered  for  the 
plaintiff  according  to  the  prayer  of  his  com- 
plaint^ and  the  defendant  Smith  appeals. 

E.  6.  Watson,  of  Portland  (Watson  & 
Beekman,  of  Portland,  on  the  brief),  for  ap- 
pellant 8.  G.  Spencer,  of  Portland  (Wilbur, 
Spencer  &  Dibble^  of  Portland,  on  the  brief), 
for  respcndoitfl. 

BURNETT,  J.  (after  Stating  tbe  fiacts  aa 
above).  CI]  It  appears  in  the  abstract  that 
tbe  canse  was  at  Issne  between  the  plaintiff 
and  tbe  defendant  Smith  on  July  8,  1910, 
fl^en  tbe  re^  was  filed  trav»«lng  all  tbe 
allegations  it  the  answer.  The  sommona 
was  served  on  the  defendant  Beeman  by 
publication  and  on  October  10,  1910.  tbe 
court  entered  Beeman's  default  together 
with  a  Judgment  against  him  as  demanded 
in  the  complaint  with  an  order  to  sell  e»- 
tain  attached  real  property  belonging  to 
bim.  It  is  argued  by  Smith  that,  Inasmuch, 
as  the  note  sned  opon  was  a  Joint  obligation 
and  not  Joint  and  sevonl,  tlie  court  by  ren- 
deriiv  a  Jndgmmt  against  Beraian  on  his 
default  dladiarged  Smith,  and  tlut  tbe  sub- 
sequent Judgment  against  the  latter  was  at 
least  erroneous.  If  Smith  had  intended  to 
rdy  upon  the  Beeman  Judgment  as  a  bar 
to  a  Judgment  against  himself,  he  should 
have  taken  advantage  of  it  by  a  supplemen- 
tal answer.  By  section  108,  O.  Li.  "plain- 
tiff and  defendant  resgwctiTdy  may  be  al- 
lowed on  motion  to  make  a  supplemental 
complaint,  answer  or  reply,  alleging  facts 
material  to  the  case  occurring  after  the 
former  conq>laint,  answer  or  r^ly.**  This 
Is  a  statutory  rule  analogous  to  the  oom- 


m<m-law  pleading  of  puis  darr^n  continu- 
ance, and.  If  a  petrty  would  rely  upon  any- 
thing occurring  since  the  issnes  were  Joined, 
it  is  his  duty  to  bring  it  before  the  court 
by  a  proper  pleading.  31  Cyc.  493;  Trotter 
V.  Stayton,  4S  Or.  301,  77  Pae.  396.  This 
question,  never  having  beea  presented  to  the 
circuit  court  by  proper  pleading,  cannot  be 
considered  here.  The  circuit  court  having 
ftmnd  as  a  fbct  and  very  properly  too,  as 
we  read  the  testimony,  that  the  plainUlf 
was  not  a  portgr  to  tbe  agreement  between 
the  Beonan-Woodward  Oompany  and  others 
of  its  creditors  about  the  disposition  of  its 
property  in  paym^  of  their  claims,  tliat 
contract  must  be  laid  out  of  tbe  casew  It  Is 
res  inter  alios  actos.  This  la  an  ordinary 
action  at  law  to  recover  the  money  due  on 
a  promissory  note  signed  by  the  defendcats 
as  makers.  The  only  defense  interposed  by 
tbe  answer  has  been  oracome  as  fMui  by 
the  dicttlt  court  We  cannot  aay  there  ia 
no  testimony  to  sustain  this  flndmg.  On 
tbe  contrary,  the  nonpartidpatlon  by  the 
plaintiff  in  the  compositlcni  agreonent  Is  in 
our  Judgment  amply  sustained  by  the  evi- 
dence. 

[2]  The  obligation  sned  upon,  however, 
was  Joint  and  hence  Jud^ent  should  have 
been  entoed  against  all  tbe  defendants  as 
they  were  all  shown  to  be  liable  alike  as  be* 
tween  themselves  and  the  plaintiff. 

[S]  Squlpped  wltb  authority  to  that  end. 
as  we  are  by  section  8  of  artifde  7  of  the 
state  Oonstitutlon  in  Its  present  form,  we 
hold,  upon  tte  data  befwe  ua,  that  the  Judg- 
ment the  circuit  court  should  be  dianged 
so  as  to  make  It  one  Jn^tement  against  aU 
the  deftmdants,  and  the  determination  of  the 
case  by  tbe  court  below  wlU  be  modifled  ac- 
cordingly. 

MOORB,  J.,  took  no  part  In  the  considera- 
tion of  this  case  and  BBAN*  reserves  tbe 
right  to  dissent 
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HeORBA  t.  HINKSON  et  al. 
(So^me  CoQit  of  Orefon.    Bfay  18,  1918.) 

1.  VlNDOS  AND  PnkoHABBB  (|  81*)  —  OPHOW 
OV  SAIS—IUSOZSSION—OOIfTKAOT  —  MXJTDAI. 
MlBTAKS. 

Where  complainant  received  from  defend- 
ants an  option  for  the  sale  of  certain  selections 
of  unsorveyed  public  land,  both  parties  believing 
that  tbe  descriptioDB  when  satveyed  would  con- 
tain 400  acres,  and  by  reason  of  the  fact  tiiat 
the  land  was  sabseouently  included  in  fraction- 
al townships  the  descriptions  contained  only 
224.41  acres,  complainant  was  entitled  to  rescis- 
sion because  of  a  material  deficient  in  the 
quantity  of  land  arising  from  a  mutual  mistake 
of  the  parties,  though  there  waa  no  fraud. 

[Ed.  Note.— For  oCher.awes,  see  Vendor  and 
Purchaser,  OentDlg.  «  3&^7;  DecDig.  |  81.*] 

2.  I^NDOB  AND  PUMIHAaBB  (|  31*)  —  CON- 
TBACT— BxaOJSSION— MlGrrAKE. 

Innocent  and  mntnal  mistake  alone  ia  satr 
Gcient  to  justify  rescission  of  a  contract  tor  the 
sale  of  land  when  the  miatake  Is  so  material 
that,  if  the  truth  had  been  known  to  the  par- 
ties, tbe  agreement  would  not  have  been  made. 

[Bd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  OentDig.  H  86-37;  t>ec.Dig.  |  81.*] 

8.  CaNCELLATIOK  or  iNBTBUMEItTB  (|  4*)  — 

Mutual  Mistake. 

The  party  against  whom  a  contract  for  the 
sale  of  real  property,  made  imder  mutual  mis- 
take of  material  facts,  will  not  be  specifically 
enforced,  is  generally  entitled  to  rescind. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  {  48;  Dec.  Dig.  | 
4.*] 

t 

Appeal  from  Circuit  Court,  Lane  County; 
Lawrence  T.  Harris,  Judge. 

Salt  by  J.  E.  McCrea  against  A.  H.  Hlnk- 
son  and  another  to  rescind  an  option  con- 
tract for  the  sale  of  realty.  Decree  for  com- 
plainant, and  defendants  appeal.  Affirmed. 

This  is  a  suit  to  rescind  an  option  con- 
tract Defendants  appeal  from  a  Judgment 
In  favor  of  plaintill. 

The  facts  appearing  from  the  record  are 
as  follows:  On  August  4,  1909,  defendants 
executed  to  plalutiET  a  written  contract, 
whereby,  in  consideration  of  the  sum  of 
$200  paid  by  J.  E.  McCrea,  they  agreed  to 
sell  him  the  selections  covering  the  N.  W. 
)4  and  the  W.  ^  of  tbe  N.  E.  %  of  section  S, 
and  tbe  E.  %  of  N.  W.  %  and  N.  %  of  N. 
E.  ^  of  section  4,  all  in  township  16  S., 
range  3  E.  J.  E.  McCrea  agreed  to  pay  the 
som  of  $12,000  for  tbe  above  selections  and 
tbe  lands  covered  thereby,  the  $200  to  be 
applied  on  the  purchase  price  if  the  purchase 
ma  paid  within  30  days  from  the  date  of  the 
contract,  or  within  such  further  time  as  the 
parties  might  mutually  agree  upon.  It  was 
provided  and  understood  that  tbe  $200  should 
be  for  an  option  for  80  days  from  tbe  date  of 
tbe  contract,  and  that,  In  tbe  event  that  no 
farther  payment  was  made,  such  sum  should 
then  be  forfeited.  Hlnkson  and  NlcoUe  agreed 
to  execute  assignments  of  such  rights  "to 
the  Bttid  selections  and  the  lands  covered 
thereby"  to  J.  £X  McCrea.  On  September  3, 
1909,  plaintiff  made  a  further  payment  of 


$1,600,  In  consideration  of  which  defendants 
extended  the  time  60  days.  Both  plaintiff 
and  defendants  had  examined  the  lands  pri- 
or to  the  time  they  were  surveyed.  The 
.townships  on  the  north  and  west  thereof  had 
been  snrreyed.  Settlers  had  surveyed  town- 
ship 16  S.,  range  3  B.,  and  had  marked  lines 
corresponding  to  those  on  the  north  and 
west  upon  the  assumption  that  the  township 
would  be  of  normal  dimensions,  so  that  each 
legal  subdivision  would  be  of  substantially 
the  usual  size.  Guided  by  th«te  surveys 
plaintiff's  agent  checked  the  survey  made 
by  the  settlers,  and  estimated  the  timber  on 
the  land  In  question.  The  United  States 
survey  was  made  between  the  7th  and  19th 
days  of  July,  1909.  This  was  not  known  to 
the  parties  at  the  time  of  tiie  making  of  the 
contract  The  survey  was  not  approved  by 
tbe  Surveyor  General  until  January  22, 1910, 
nor  accepted  by  the  Commissioner  of  the 
General  Land  Office  until  May  2.  1911. 

Prior  to  August  4,  1909,  the  Northern  Pa- 
clflc  Railway  Company  had  filed  in  the  Unit- 
ed States  Land  Office  its  selection  list  for 
the  lands,  which,  when  surveyed,  would  be 
described  as  tbe  N.  W.  ^  and  the  W.  %  of 
the  N.  E.  ^  of  section  5,  in  lieu  of  240  acres 
of  land  theretofore  reliuQuished,  and  in  such 
B^ectlon  list  the  area  of  the  selected  lands 
was  stated  to  be  240  acres.  Abraham  MeiS: 
ter  filed  at  the  land  office  bia  application  to 
select  the  lands  which,  when  surveyed,  would 
be  described  as  the  E.  %  of  the  N.  W.  and 
N.  %  of  the  N.  E.  %  of  section  4,  in  Ueu  of 
160  acres  relinquished  by  him,  in  which  ap- 
plication the  area  of  the  lands  applied  for 
waa  stated  to  be  160  acres,  these  being  the 
selections  referred  to  in  the  contract  be- 
tween the  parties.  It  appears  that  they 
knew  that  the  north  line  of  the  township  was 
a  line  of  correction,  yet  all  the  parties  coi^ 
earned  contemplated  that  the  lands,  when 
surveyed,  would  be  described  as  in  tiie  con- 
tract, and  that  the  acreage  would  approxi- 
mate that  mentioned  in  tbe  selection  list, 
namely,  400  acres.  When  the  surveys  of 
township  16  S.,  range  3  E.,  were  flnal^  aiH 
proved,  they  showed  that  the  township  was 
so  small  that,  after  laying  off  tbe  S.  W.  ^ 
and  the  S.  &  ^  of  Sections  4  and  ti,  there  re- 
mained only  174.76  acres  in  the  N,  %  of  sec- 
tion 4,  and  only  175.76  acres  in  the  N.  %  of 
section  6,  which  were  divided  Into  four  lots 
In  each  section.  On  account  of  the  shortage 
in  the  surveys,  there  were,  as  described  in 
the  contract,  176.61  acres,  Instead  of  approx- 
imately 400  acres,  as  contemplated  by  the 
parties.  It  also  apprars  that  prior  to  the 
Melster  application  Martin  G.  Broom,  a  qual- 
ified tunnestead  entryman,  parsuant  to  the 
homestead  laws,  made  settlement  upon  the 
land  lutoided  to  be  covered  by  the  Melster 
application,  and  established  his  residence  up- 
on the  land  af  termrd  designated  as  lot  3  of 
section  4,  and  by  nason  thereof  tbe  Melster 
application   was   canceled.     The  plaintiff 
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learned  of  sacb  shortly  In  acreage  bdImw-  ' 
quent  to  making  tbe  parments.  Plaintiff  no- 
tilled  defendants  that  be  rescinded  the  agree- 
ment fOT  tbe  porcbase  of  tbe  lands,  and  on 
November  4,  1909,  demanded  tbe  return  ot 
Bodi  paTments.  Ti^exe  Is  no  allegation  of 
fraud  on  tbe  part  of  defendants.  Tbe;  tMi- 
dered  an  assignment  of  their  Interest  In  tl^ 
applications  and  tbe  lands  described  In  the 
option  contract 

L.  E.  Bean,  of  Eugene  (S.  P.  Ness,  Williams 
&  Bean,  all  of  Eugene,  on  the  brief),  for 
appellants.  J.  C.  Veaile,  of  Portland  (Vea- 
zle  &  Veazle,  of  Portland,  and  Potter  & 
Bryson,  of  Eogeoe,  on  tbe  brleO.  for  re- 
spondent 

£EAN,  J.  (after  stating  the  facts  as  above). 
Tbe  contention  of  the  defendants  la  that  at 
tbe  time  the  option  was  given  and  the  pay- 
ments were  made  the  land  had  beea  actually 
surveyed  and  the  lines  marked,  and  plaintiff 
by  the  ezerdse  of  reasonable  diligence  could 
have  ascertained  the  area;  that  plaintiff 
and  defendants  were  familiar  with  the  meth- 
od of  securing  surveyed  and  unsurveyed  land 
with  scrip,  and  were  aware  that  sections 
4  and  G  would  either  be  in  excess  of  640 
acres  to  each  section,  or  that  there  would  be 
a  deficiency  in  the  area ;  that  plaintiff  pur- 
chased at  his  hazard  as  to  quantity.  The 
contract  of  the  Northern  Padflc  Railway 
Company  provided  that,  in  case  of  failure 
to  obtain  title  to  any  portion  of  the  land 
embraced  in  its  contract,  the  sum  of  |10  per 
acre  should  be  refunded,  and  that  in  the 
event  of  an  excess  in  the  acreage  such 
amount  per  acre  should  be  paid  for  the 
excess. 

[1]  In  the  negotiations  plaintiff  first  offer- 
ed $22  per  acre,  and  afterward  $30  per  acre, 
making  In  the  a^egate  $12,000  for  400 
acres.  It  therefore  appears  that  six  of  the 
10  40-acre  tracts,  or  legal  subdivisions,  which 
were  the  subject-matter  of  the  option  con- 
tract and  supposed  to  be  in  the  north  tier 
of  the  40's,  were  found,  except  as  to  a 
small  fraction  thereof,  not  to  exist  In  so 
far  as  the  contract  Is  concerned,  It  does  not 
affect  these  subdlvlglons  any  more  than  if 
they  had  been  swallowed  up  by  an  earth- 
quake. On  account  of  the  townships  on  two 
sides  of  the  one  In  which  the  land  described 
was  expected  to  be,  when  surveyed,  both 
parties  seem  to  have  anticipated  that  this 
one  would  be  about  the  normal  size,  and 
that  the  land  embraced  in  the  option  agree- 
ment would  approximate  400  acres.  There 
was  a  mutual  mistake  as  to  the  area  of  land 
that  could  be  obtained  by  virtue  of  the 
selections.  Under  the  influence  of  the  error 
common  to  both  parties,  the  agreement  was 
entered  into.  Its  prejudldal  consequences 
to  the  plaintiff  are  the  same  as  if  the  defend- 
ants had  designedly  agreed  to  sell  plaintiff 
224.41  acres  of  land  to  which  they  had  no 
right  whatever.  No  laches  can  be  imputed 
to  plainOff  in  the  transaction.    It  was  a 


groBS  mistake,  as  to  the  existence  of  the 
larger  part  of  tbe  subject-matter  of  tbe  con- 
tract, and  entitles  the  pkUntlff  to  a  reeds- 
alon.  FIzebaugb  t.  Bentley,  130  Pac  1128; 
Baboock  T.  Day,  104  Pa,  4,  8;  Newton  r. 
ToUea,  66  N.  H.  136,  19  Aa  1092,  9  I*  B.  A. 
SO,  49  Am.  Bt  Rep.  Sd3 ;  Kares  v.  Govell, 
180  Masa.  206,  62  N,  B.  244,  W  Am.  St  Repw 
271;  1  Story,  Equity  Juris.  (13th  Ed.)  {  142; 
2  Warvdle  on  Vendors  (2d  Ed.)  |  906: 
Floeting  T.  Horowlta,  120  App.  Dlv.  492, 
104  N.  T,  Supp.  1037;  Copeland  v.  Tweedle, 
61  Or.  308,  122  Pac.  802.  The  purchaser 
may  rescind  In  case  of  a  material  defldency 
In  the  quantity  of  land  contracted  for  in 
the  absence  of  acts  on  his  part  whidt 
amonnt  to  an  estoj^l ;  and  it  is  not  mate- 
rial that  there  was  no  fraud  on  the  part 
of  tbe  vendor.  Where,  however,  the  defl- 
dency is  not  material,  and  Is  not  such  as 
to  affect  tbe  enjoyment  of  the  land  con- 
tracted for,  tbe  purdiaser  cannot  resdnd 
on  that  account  at  least  where  there  is  no 
fraud  on  the  pert  of  tbe  vendor.  89  Oyc. 
pp.  1415,  1416. 

[2]  Belief  will  be  granted  when  a  mistake 
is  so  material  that,  if  the  truth  had  been 
known  to  tbe  parties,  tbe  agreement  would 
not  have  been  made.  And  If  quantity  enter- 
ed into  consideration  in  fixing  the  price,  and 
the  price  was  fixed  upon  an  estimate  of 
quantity  that  proves  grossly  Incorrect  relief 
will  be  granted.  It  is  not  necessary  that 
fraud  be  shown  In  order  to  obtain  relief. 
Innocent  and  mutual  mistakes  alone  are 
sufildent  grounds  for  rescission  and  other 
reliet  Blgham  v.  Madison,  103  Tenn.  358, 
52  S.  W.  1074,  47  L.  B.  A.  267,  269.  The 
defendants  could  not  maintain  a  suit  for 
the  specific  performance  of  the  contract  be- 
cause It  would  be  inequitable.  Pickering 
V.  Pickering.  38  N.  H.  400,  407,  408;  Bast- 
man  V.  Plummer,  46  N.  H.  464,  479. 

[3]  A  party  against  whom  a  contract  made 
under  a  mutual  mistake  of  material  foots, 
will  not  be  spedflcally  enforced,  Is  generally 
entitled  to  resdnd.  Pomeroy  on  Contracts. 
8  2S0.  There  may  be  exceptions  to  the  rule, 
but  this  case  does  not  fall  within  them. 
When  the  parties  have  agreed  upon  the  sale 
by  one  and  the  purchase  by  the  other  of 
about  400  acres  of  land  for  $12,000,  It  would 
be  inequitable  and  uuconsdonable  to  compel 
plaintiff  to  accept  175.61  acres  at  that  price, 
espedally  under  an  executory  contract  (2 
Warvelle  on  Vendors  [2d  Ed.]  (  905),  where 
the  iwrlce  was  arrived  at  by  computing  it 
at  $30  per  acre.  There  was  really  no  con- 
tract to  that  effect  39  Cyc.  1583 ;  1  Story, 
Equity  Juris.  (18th  Ed.)  8  144;  O'Conntil 
V.  Duke,  29  Tex.  299,  94  Am.  Dee  282;  2 
Warvelle  on  Vendors  (2d  Ed.)  |  909;  CSstle- 
man  v.  Castleman,  184  Mo.  432,  83  S.  W.  TO7. 

It  is  unnecessary  to  consider  what  would 
have  been  the  effect  if  there  had  been  a 
small  defldency  In  the  amount  of  the  land, 
or  the  oth^  question  referred  to  In  the  case. 
It  is  clear  that  the  land  was  what  plain- 
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tiff  desired  to  obtain*  and  iriiat  the  defend- 
ants intoided  to  sell  a  cutein  right  to.  It 
was  not  the  mere  scrip  or  appUcations 
made  for  land  which  did  not  exls^  as  de- 
scribed in  the  option  contract 

The  decree  of  the  lower  court  should 
tbereCore  be  affirmed ;  and  it  Is  so  ordered. 


STEWART  T.  WILI*. 
(Snpreme  Court  of  Oregon.    May  18*  1018.) 

1.  Bboej:rs  (i  eo*)— Salbs—Meqotiations— 
Pebfosmahcb  or  Contract— Bight  to  Oou- 

MISSIOKB. 

When  a  broker  employed  to  negotiate  a 
sale  of  land  without  fault,  fraud,  coucealmeut, 
or  other  improper  practice  produces  a  purchaser 
with  whom  the  owner  makes  a  valid  and  en- 
forceable contract  for  the  sale  of  the  premises, 
the  broker  has  earned  his  commission,  though 
the  contract  is  never  carried  out 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  |  91 ;  Dec  Dig.  |  60.*] 

2.  Bbokebb  (i  6S*>— ExcHAnax  Of  Fbopebtt 
—Bight  to  OoiofiBSiONs. 

Where  a  broker  employed  to  make  an  ex- 
change of  property  represented  to  defendant 
his  client  that  the  other  party  to  the  contract 
had  a  perfect  title  to  the  land  he  was  to  con- 
vey to  defendant,  and  the  contract  of  eichanjje 
was  Uiereupon  executed,  but  was  never  carried 
out  because  such  title  was  not  good,  the  broker 
coald  not  recover  commissions  on  the  theory 
that  he  had  performed  his  engagement  by  pro- 
ducing a  person  with  whom  bis  client  executed 
a  contract  of  exchange. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  SI  70.  81,  04-06;  Dec  Dig.  S  68.*] 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty; Percy  B.  Kelly,  Judge. 

Action  by  S.  B.  Stewart  against  George 
Will.  Judgment  for  defendant,  and  jdain- 
tlff  appeals.  Affirmed. 

This  Is  an  action  by  S.  B.  Stewart  against 
George  Will  to  recover  a  broker's  commission 
for  the  alleged  negotlatioD  of  the  sale  of  real 
property.  The  defendant  on  July  23,  1910, 
executed  to  the  plaintiff  a  writing,  authoriz- 
ing him  to  sell  his  farm  of  275  acres  In 
Marlon  county.  Or.,  at  $100  an  acre,  or  to 
exchange  the  land  for  other  real  property, 
and  in  case  the  premises  were  disposed  of  Will 
promised  to  pay  Stewart  a  commission  of  5 
per  cent  of  the  stipulated  purchase  price. 
The  plaintiff  secured  as  a  buyei;  A.  M.  Ab- 
bot^ with  whom  the  defendant  entered  Into 
a  written  contract  for  the  sale  of  the  farm  at 
f27,ES00,  in  consideration  for  which  Abbott 
agreed  to  pay  In  cash  $2,900,  to  convey  by  a 
good  end  sufficient  warranty  deed  a  farm 
of  150  acres  In  Clarke  county.  Wash.,  subject, 
bowever,  to  a  mortgage  of  $4,600,  the  pay- 
ment of  which  the  defendant  assumed.  Ab- 
bott further  agreed  to  assign  to  Will  a  prom- 
issory note  of  $6,000  secured  by  a  mortgage 
of  820  acres  of  land  in  Sherman  county, 
Dr.,  and  also  to  execute  to  Will  a  promissory 
note  for  $4,600,  to  be  secured  by  a  trust  deed 
of  7  acres  of  land  at  Falls  City,  Polk 


county,  Or.,  10  acres  near  Moaler,  Wasco 
county,  and  8  acres  and  IH  lots  in  Ghehalis, 
Lewis  county,  Wash.  Abbott  stipulated  to 
furnish  abstracts  of  tbe  title  to  the  real  prop- 
erty which  he  was  to  convey  in  fee,  and  in 
trust,  and  also  to  the  land  upon  which  he 
held  the  mortgage  for  $6,600.  The  abstracts 
fundabed  pursuant  to  sucb^  agreement  did 
not  show  a  perfect  title  In  Abbott  to  any 
of  tbe  tracts  of  land,  and  also  disclosed  that 
the  $6,600  mortgage  was  a  subsequent  lien. 
For  these  reasons  Will  refused  to  execute 
to  Abbott  a  deed  d  tbe  Marlon  county  land. 

The  complaint  Is  baaed  on  the  theory  that, 
the  plaintiff  having  secured  a  purchaser 
with  whom  tiie  defoidant  altered  into  a 
wrlttm  contract^  tbe  commission  was  there- 
by earned.  The  answer  denied  some  of  the 
averments  of  the  complaint,  and  for  a 
further  defense  alleged  that  the  plaintiff  had 
reinreBoited  to  the  defendant  Oiat  Abbott's 
title  to  tbe  several  tracts  of  real  propoty 
was  good  and  merchantable,  when  the  title 
thereto  was  imperfect,  setting  forth  the  al- 
leged defects  tbereln.  The  re^  pnt  In  lasne 
tbe  allegations  of  new  matter  in  the  answer, 
and  the  cause  being  tried  resulted  In  a  ver^ 
diet  and  Judgment  for  the  def^dant,  and 
the  plaintiff  appeals. 

M.  W.  Sdtz,  of  Portland,  for  appellant 
John  W.  Beynolds,  of  Portland  (Flegel  & 
Beynolds,  of  Portland,  and  George  G.  Bing- 
ham, of  Salem,  on  the  brief),  for  respond- 
ent 

MOOBE,  J.  (after  stating  the  facts  as 
above).  [1]  Several  errors  are  assigned,  but 
none  of  them  will  be  considered  except  the 
request  for  a  directed  verdict  for  tbe  plain- 
tiff. Tbe  rule  is  quite  general  that  when  a 
broker  employed  to  negotiate  the  sale  of 
land,  without  fault,  fraud,  concealment,  or 
other  improper  practice,  produces  a  purchas- 
er with  whom  the  owner  makes  a  valid, 
binding,  and  enforceable  contract  for  the 
sale  of  the  premises,  the  commission  has 
been  earned,  though  tbe  contract  for  the 
sale  of  the  land  is  never  carried  out  23 
Am.  &  Sng.  Law  (2d  Bd.)  917;  Wilson  v. 
Mason,  168  111.  304,  42  Pac.  134,  40  Am.  St 
Rep.  162;  Frauds  t.  Baker,  45  Minn.  88, 
84,  47  N.  W.  452,  "When  the  broker,"  says 
Mr.  Justice  Loring  in  Boche  v.  Smith,  176 
Mass.  695,  599,  98  N.  E.  152,  154  (51  L.  B.  A 
510,  79  Am.  St.  Rep.  346),  "knows  that  the 
customer  produced  him  has  not  a  title, 
and  omits  to  tell  bis  principal  of  that  fact, 
he  has  not  acted  in  good  faith,  and  has  not 
earned  bis  commission." 

[2]  A.  F.  Flagel,  as  defendant's  witness, 
testified  that  the  plaintiff  told  him  that  be 
had  stated  to  Will  at  the  time  the  exchange 
of  the  land  was  proposed  that  the  title  to 
all  of  the  real  property  to  be  conveyed  by 
Abbott  was  clear,  except  as  to  land  in  Chehn- 
lis.  Wash,   Edward  Will,  as  defendant's  wlt- 
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neH,  In  answer  to  tbe  inquiry:  "Were  you 
present  In  the  Bank  of  Woodbom  when  Mr. 
Stewart  and  Mr.  Abbott  and  your  father  was 
present,  the  time  n^ottations  were  being 
bad  In  reference  to  this  exchange  of  land? 
Yea,  sir.  What,  If  anything,  was  said  by 
Mr.  Stewart  at  that  time  or  by  Mr.  Abbott 
in  Mr.  Stewart's  presence  with  reference  to 
the  title  of  the  property?  To  which  proper- 
ty? The  proper^  of  Mr.  Abbott  The  prop- 
erty was  to  be  clear,  clear  title,  all  but  that 
mortgage  on  tbe  Clark  county  property."  In 
the  case  at  bar  there  was  testimony  received 
at  tbe  trial  from  which  the  jury  might  rea- 
sonably have  concluded  that,  in  order  to  se- 
cure a  contract  for  tbe  exchange  of  the 
land,  Stewart  represented  to  Will  that  Ab- 
bott's title  to  the  property  to  be  conreyed  or 
mortgaged  to  tbe  defendant  was  free  from 
all  incumbrances,  except  as  to  mortgages 
on  land  in  the  state  of  Washington.  The 
abstracts  submitted  by  Abbott  disclosed  de- 
feeta  In  tbe  title.  Tbe  plaintiff  probably  sup- 
posed the  title  was  perfect,  but  reiHwsentlng 
it  as  such  did  not  make  it  so,  and  be  is  re- 
sponsible for  such  dedaratliHis.  No  error 
was  committed  In  lefoalDg  to  direct  a  ver* 
diet  for  Stewart 

AU  the  testimony  glToi  at  tbe  trial  baa  been 
attached,  and  made  a  part  of  the  bill  of 
exc^tthms.  From  a  carefol  examination  of 
the  entire  testimony,  we  cannot  say  there  is 
no  evidenoe  to  support  tibe  Terdlct  Const 
Or.  art  7.  I  8. 

The  Judgment  is  therefore  affirmed. 


LOVEI^ACD  T.  MEYER  et  aL 
(Supreme  Court  of  Oregon.    April  2&,  1913.) 

MOBTOAOES  (I  4(10*)— FOKKOLOSUBB— BUBIWir 

OF  Paoop. 

llie  burden  was  upon  defendant,  In  an 
action  to  foreclose  a  mortgage,  to  prove  an  al- 
leged agreement  to  extend  tbe  time  upon  a  se- 
cured note,  and  that  additional  interest  was 
paid  and  accepted  pursuant  to  such  agreement. 

[E3d.  Note.— For  other  casea,  see  Mortgages, 
Oent  Dig.  ii  1348-1S52 ;  DecTlHg.  f  400*} 

Appeal  from  Circuit  Court,  Clackamas 
County ;  J.  U.  Campbell,  Judge 

Suit  by  J.  F.  Lovelace  against  Alexander 
Meyer,  Katberlne  M.  Dwyer,  and  another. 
From  a  decree  for  fdalntlff,  defendant  Dwyer 
appeals.  Affirmed. 

This  is  a  suit  to  foreclose  a  mortgage  giv- 
to  secure  a  promissory  note  for  $1,250, 
with  Interest  at  6  per  cent  per  annum. 
Katherine  Dwyer  answered,  setting  up  as  a 
defense  that  before  the  note  became  due 
she  agreed  with  plaintiff  that  the  time  of 
payment  stionld  be  extended  for  one  year 
upon  tbe  payment  of  2  per  cent  additional 
interest,  which  she  alleged  she  had  made. 
This  was  denied  In  tbe  reply.  Tbe  plaintiff 
was  granted  a  decree,  and  d^endant  Kath- 
erine Dwyer  appeals. 


ChrlstcvAersoD  ft  Uattbews,  of  PorUand, 
fbr  aivellant  B.  W.  Bartlett,  of  Bstacada, 

for  respondent 

McBBIDB,  C.  J.  The  burden  of  i«oof 
was  upon  the  defendant  to  prove  that  the 
agreement  to  extend  the  time  upon  tbe  de- 
fendant's note  was  in  fact  made,  and  that 
tbe  additional  interest  was  in  fact  paid  and 
accepted  In  pursuance  to  such  agreement 
This  we  do  not  believe  she  has  established 
by  the  preponderance  of  the  evidence.  The 
court  below,  which  heard  the  testimony  and 
saw  the  witnesses,  and  therefore  had  a  bet- 
ter opportunity  than  we  have  to  Judge  of 
their  credibility,  was  of  the  same  opinion. 
It  Is  unnecessary  to  discuss  the  evidence  in 
detail,  as  it  would  only  consume  space  in  tbe 
reports  and  be  of  Interest  to  no  one.  Plaln- 
tifTs  counsel  Insists  on  an  Increased  allow- 
ance for  attorney's  fees  because  of  this  ap- 
peal; but  there  Is  no  sufflclent  datum  In  the 
testimony  transmitted  here  upon  which  to 
base  such  an  allowance. 

Tbe  decree  will  be  affirmed. 


DAY  et  aL  t.  CITY  OF  SALEM  et  aL 
(Supreme  Court  of  Oregon.    April  29,  191S.) 

1.  Elbctioits  (I  74*)~Bksidbncb— Constitu- 
tional Pbovisions. 

Under  Const  art  2,  }  4,  providing  that 
for  the  purpose  of  voting,  no  person  shall  Im 
deemed  to  have  gained  or  lost  a  residence  by 
reason  of  hU  presence  or  absence  while  em- 
ployed in  the  service  of  tbe  United  States,  or 
of  the  state,  the  qnestioa  of  the  voting  resi- 
dence of  attendants  at  a  state  institution  is  to 
be  determined  by  evidence  outside  of  tbe  fact 
of  their  mere  presence  and  employment,  for  the 
Constitution  does  not  deprive  them  of  gaining 
a  voting  residence  at  the  place  of  the  institu- 
tion. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  I  71 ;  Dec.  Dig.  i  74.*] 

2.  MUIflCIPAI.  COBPOBATIONS  (|  29*)  —  Pow- 
iSB— BxTaHT— SxaTB  Tbrritobt. 

A  munidpal  corporation,  tteing  to  an 
tent  an  arm  of  the  state,  may  include  within 
its  territorial  limits  state  property,  such  as  a 
state  institution  for  the  insane,  so  long  as  the 
municipal  ordinances  do  not  encrMch  upon  the 
sovereign  powers  of  the  state;  the  laws  allow- 
ing the  extension  of  the  limits  of  a  municipali- 
ty being  general  ones. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporatioiu,  Cent  Dig.  Si  66-7S ;  Dec.  Dig.  | 
29.*] 

3.  MmOCIPAK  OOBFOBAIIOHS  d  84*)— PETI- 
TION 8—1 NITIATIVB  PBTITIOn. 

The  constitutional  provision  that  a  warn- 
ing clause  prohibiting  the  signing  of  an  initia- 
tive petition  by  one  not  a  voter,  or  siiniiag  more 
than  once,  shall  be  placed  at  the  head  of  an 
initiative  petition  Is  not  mandatory  and  its 
omission  does  not  render  the  petition  void. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  98-101;  Dec  Dig. 
8  34.*] 

4.  Municipal  Cobporatxons  ($  538*)— Initx- 
ATiTK  Petition— SuFFiciKHCT.  " 

Where  the  complaint,  in  an  action  to  en- 
join the  collection  of  assessments  upon  land  In- 


•For  otber  cbsm  bm  sun*  topto  and  section  NUMBER  la  Dec  Dig.  A  Am.  Dig.  Kaj-Ho.  Series  *  Rqt'r  Indniss 

Digitized  by  Google 


DAT  T.  OITT  OF  SAI^BM 


1029 


eluded  in  the  llmiti  of  the  dty  apon  an  Initia- 
tive petition,  arerred,  after  giTins  the  form  of 
the  petitioi^  that  205  names  followed  In  con- 
•eeatiTe  order,  it  is  imiuffiident  to  show  that 
more  than  20  namea  on  each  sheet  were  count- 
ed la  violation  of  Uie  coistltatiooal  prorisioii. 
and  that  the  petition  was  thna  defecUTe. 

[Ed.  Note.— For  other  cmses,  see  Municipal 
CorporationB,  Cent  Dig.  i|  1194,  12S8;  Dec 
Dig.  i  638.»y  « 

Appeal  from  Circuit  Court,  Marion  Gonn- 
ty ;  William  Galloway,  Judge. 

Suit  by  N.  Day  and  aDother  against  the 
City  of  Salem,  a  municipal  conraratlon,  and 
others  to  enjoin  the  collection  of  taxes. 
From  a  jud^ent  for  plaintiff  defendBnta 
appeal.   Reverged,  and  suit  dismissed. 

In  the  year  I&IO,  npon  petUkm  of  a  large 
number  of  electora  of  tba  dty  of  Salem,  the 
ooHunon  council  took  steps  to  extend  the 
boondarlea  of  the  dt?  to  inelnde^  wltli  other 
property,  lots  17  and  21,  blodE  2,  in  Olen 
Oak  addition,  owned,  reopectlTely,  by  the 
plalntUEs,  and  to  end  gave  notice  of  a 
special  election  to  take  i^ace  on  March  28, 
ISIO,  designated  Totlx«  places,  and  appointed 
Judfl^  and  deriu  of  election  in  eaeb  ward 
and  also  In  the  territory  proposed  to  be  an- 
nexed. Tba  election  .was  Udd  at  aald  Ume, 
resulting  In  a  majority  vote  both  In  the 
and  In  tbe  tmitory  annexed  for  the  exten- 
sion of  the  boundaries ;  and  the  common 
council  therenpon,  by  resolution,  dedared 
tbe  result  of  the  election,  and  that  the  said 
new  territory  "be  and  is  declared  annexed  to 
and  made  a  part  of  tbe  corporate  territory 
of  the  dty  of  Salem."  PlalntUfs  complain 
that  the  proper  oflBcers  of  the  county  of  Mar* 
ion  and  of  tbe  dty  of  Salon  are  tbreaten- 
Ing  to  and  will  list  for  assenment  and  tax 
the  iiroperty  of  these  plaintiffs  for  dty  pur- 
poses, and  tbat  die  dty  ot  Salem,  on  April  4, 
1911,  by  glTlnff  notice  of  said  Intoided  im- 
proTement,  proceeded  to  provide  for  the  Im- 
proTemmt  of  Asylum  avenue  with  concrete 
pavements  through  the  said  aniwxed  terri- 
tory and  adjacmt  to  the  said  property  of 
these  plalnUffb  at  the  expemw  of  the  prop- 
erty owners;  that  thereafter,  on  June  27, 
1911,  tbe  said  dty  adopted  an  ordinance 
directing  aald  imiovvement  and  asaesBlng 
the  cost  thereof  to  the  ovuen  of  the  abut- 
ting pnqwrty,  the  apportionment  of  which 
assessment  to  each  of  idalntiffs'  lots  above 
described  bdng  ¥228.74;  that  on  July  27, 
1910;  the  said  coundl  passed  an  ordinance 
for  the  ctmstruction  of  a  sewer  on  said  Asy- 
lum avenue  through  said  annexed  territory 
and  assessed  the  cost  thereof  to  the  owners 
of  tbe  property  benefited  thereby ;  and  tlut 
tbe  lots  «f  jdalntiffs,  above  described,  were 
each  assessed  In  the  sum  of  ¥78.30;  and 
bring  this  suit  for  tbe  purpose  of  oijolnlng 
the  dty  of  Salem  from  assessing  the  said 
lots  for  taxation  and  from  collecting  the 
amount  assessed  for  said  improvements, 
alleging  at  Iragtti  the  facts  above  set  out 
and  praying  that  tbe  proceedings  by  which 


tbe  limits  of  the  dty  are  extaided  to  indude 
plalnttfh'  lots  he  dedared  Toid,  and  that  tbe 
liens  created  tor  said  street  improvemente 
be  canceled,  for  the  reason  that  all  but  a 
small  proportion  ot  the  said  territory  at- 
tempted to  be  annexed  to  the  dty  la  prop* 
erty,  tbe  title  to  which  la  vested  in  the  state 
of  Oregon  in  fee,  and  on  which  is  dleated 
Uie  Oregon  State  Insane  Asylum,  and  fbr 
the  further  reason  that  all  tbe  votes  cast  In 
the  annexed  territory,  namdy,  42,  were  so 
voted  by  envloyCs  at  said  aqylam^  alleging 
that  said  territory  belonging  to  tbe  steto 
caniu»t  be  subjected  to  munldpal  Juilsdio 
aon,-and  l^t  said  onifloyte  are  dlaguaHlled 
to  vote  by  reason  of  such  employment  A 
douurrer  to  this  com[daint  was  overruled  tor 
tbe  court,  and  Judgment  fherecoi  being  ren- 
dered In  fhvor  of  plaintiffs,  granting  the  re- 
lief prayed  tor,  defendanto  appeal. 

Grant  Corby,  of  Salem  (B.  K.  Page,  of  Sa- 
lem, on  the  brief),  for  appellants.  W.  P. 
Lord,  of  Portland,  for  respondents. 

EAEIN,  J.  (after  stating  the  fftcta  as 
above).  Tbe  questions  involved  here  rdato 
to  tbe  snffldeney  of  tbe  complaint  to  show 
that  the  proceedings  of  the  dty  coundl  In 
attempting  to  extend  tbe  dty  boundaries 
over  the  plalntifb'  proper^  were  void. 

[1]  A  large  part  of  the  territory  attempted 
to  be  annexed  to  tbe  dty  is  ground  occupied 
by  the  Ore^  State  Insane  Asylum  and  oth- 
er state  property ;  and  It  Is  contraided  tbat 
all  of  the  votes  cast  in  tbe  territory  to  be 
annexed,  namely,  42,  were  cast  by  ettiployte 
at  the  said  asylum,  and  that  therefore  tb«y 
were  not  resldente  In  tbe  traritory  sou^t  to 
he  annexed,  and  were  not  entitied  to  vote 
therein  tor  the  reason  that  by  section  4,  art 
2,  ot  the  Constitution,  it  Is  iwovided:  "For 
the  pnipose  of  voting,  no  person  shall  be 
deemed  to  have  gained  or  lost  a  resld^ce  by 
reason  of  his  presence  or  absence  while  em- 
ployed in  the  B»vlce  of  the  United  States,  or 
of  this  state ;  nor  while  engaged  in  the  navi- 
gation of  tbe  waters  of  this  stiue,  or  of  the 
United .  States,  or  of  the  hlg^  seas ;  nor 
while  a  student  of  any  seminary  of  learning; 
nor  while  kept  at  any  almshouse,  or  other 
asyluhi,  at  public  expense;  nor  while  con- 
fined in  an^  public  prison." 

This  court  has  considered  this  section  of 
tbe  Gcmstitotion  in  the  case  of  Wood  v.  Fitz- 
gerald, 8  Or.  573,  and  we  should  be  govaned 
by  tbe  ccmstmction  of  tbat  section  there 
given,  unless  we  find  that  it  is  erroneous.  In 
that  case  Mr.  Justice  McArtlinr,  who  wrote 
the  opinion,  says :  "We  cannot  see  the  legal 
force  or  propriety  ot  pladng  sucb  a  con- 
struction upon  that  section  as  would  pre- 
dude  an  employ^  of  tbe  United  States  or 
state  government  from  w»f«fc1"ff  any  duuige  in 
his  domicile  Uiat  be  may  dedre  to  make. 
Though  such  an  <me  cannot  gain  or  lose  a 
raridence  by  reason  of  bis  presence  or  ab- 
sence when  employed  in  the  service,  yet  he 
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can  establlBh  his  domicile  and  gain  a  recd- 
dence  at  anch  a  point  as  he  may  see  fit  by 
taking  the  proper  and  appropriate  steps  so 
to  do,  independently  ot  his  employm^t  In 
People  T.  Holden,  28  Cal.  137,  It  was  decided 
that  section  4  of  arttcle  2  of  the  Constitu- 
tion of  California  (the  language  of  which  is 
almost  identical  with  that  of  artlde  2,  |  4, 
of  the  Constitution  of  Or^on)  does  not  add 
to  or  take  from  the  conditions  upon  which  the 
tect  of  residence  Is  made  to  depend;  and 
it  was  held  that  that  section  meant  simply 
that,  In  determining  the  fact  of  resld^ce, 
presence  or  absence  in  the  service  of  the 
United  States  shall  not  be  taken  into  ac- 
count, or,  In  other  words,  neither  presence 
nor  abs^ce  in  the  service  of  the  United 
States  ia  a  condition  upon  which  the  fact  of 
realdence  can  be  affirmed  or  denied."  See, 
also,  Darragh  v.  Bird,  3  Or.  22»;  Siiyey  v. 
lindsay  et  aL,  107  N.  Y.  55,  13  Hi  B.  444. 
In  the  case  of  Warren  v.  Board  of  Regis- 
tration, 72  Mich.  401.  40  N.  W.  664,  2  U  B. 

A.  204.  Mr.  Justice  Campbell,  referring  to  a 
clause  In  the  Constitution  similar  to  section 
4  of  article  2,  says:  "These  provisions  do 
Dot  prevent  sudi  peraons  from  becoming  resi- 
dents, if  such  Is  thdr  purpose,  and  If  they 
are  able  to  choose."  The  reasoning  and  con- 
clusions of  the  court  In  Wood  v.  Fitzgerald, 
supra,  are  to  the  same  effect  as  those  ex- 
pressed in  the  opinion  of  Mr.  Chief  Justice 
Hooker  In  Wolcott  r.  Holcomb,  97  Mich. 
369,  66  N.  W.  837,  23  U  B,  A.  21S,  and  we 
think  are  the  correct  construction  of  section 
4,  art  2,  of  the  Or^on  Constitntlon.  See 
note  to  this  case  in  23  L.  B.  A.  216.  where 
the  annotator,  dtlng  constitutional  provi- 
AooB,  says:  "This  leaves  the  question  to  be 
detenmaed  by  evidence  outside  of  the  fact 
of  {ireeence  at  such  institution,  although  a 
residence  may  be  gained  there."  In  the 
case  of  Sllvey  v.  Lindsay  et  al.,  supra,  the 
vote  waa  challenged,  and  court  held  as  in 
Wood  r.  Fitzgerald,  supra,  that  the  residence 
of  the  voter  must  be  determined  independ- 
ently of  the  fact  that  he  is  an  Inmate  of  the 
soldiers'  home.  Upon  investigation  of  the 
facts,  It  was  held  that  his  residence  was  in 
New  York  City.  In  the  case  of  Powell  t, 
Spackman.  7  Idaho,  692,  65  Paa  608,  64  L. 

B.  A  378,  the  Chief  Justice,  In  writing  the 
Opinion,  holds  that  the  voting  status  of  an 
inmate  of  the  soldiers'  home  Is  preserved  as 
It  existed  when  he  entered  the  home.  Mr. 
Justice  Stockslager  concurs,  but  Mr.  Justice 
Sullivan  dissents  in  a  lengthy  opinion  tn 
which  he  holds  that  it  Is  a  matter  of  inten* 
tion  of  the  IndivlduaL  He  dtes  many  cases 
sustaining  his  contention,  and.  among  others, 
the  case  of  Wood  v.  Fitzgerald,  snpra. 
The  Idaho  Constitution  contains  an  addition- 
al clause:  "While  kept  at  any  almshouse 
or  other  asylum  at  public  expense."  With- 
out quoting  therefrom,  the  following  cases 
ludd  that  it  is  a  matter  of  intention,  even 
in  case  of  inmates  of  charitable  Institutions, 
and  fullr  aiin>ort  the  opinion  in  Wood  t. 


Fitzgerald,  supra:  Paine  on  Elections,  |  69; 
Stewart  v.  Kyser,  105  CaL  469,  39  Pac.  10; 
Fedlgo  T.  Grimes,  113  Ind.  148, 18  N.  a  700; 
Shaeffer  et  aL  v.  GUbert,  73  Md.  66.  20  AtL 
484;  Tanderpoel  t.  O'Hanlon.  63  Iowa,  246; 
6  N.  W.  119,  36  Am.  Rep.  216;  Putnam  v. 
Johnson  et  aL,  10  Mass.  487.  That  being 
the  effect  of  the  constitutional  ^vision,  the 
qualifications  of  the  anploy^s  of  the  state 
to  vote  must  be  determined  Independently 
of  the  fact  of  such  employment  It  does  not 
appear  that  their  right  to  rote  was  challeng- 
ed, and  it  was  not  alleged  that  their  resi- 
dence was  elsewhere,  nor  did  the  plaintUfa 
set  forth  any  dlsqualiflcatlon  other  than  that 
the  electors  were  such  employes;  and  that 
la  not  a  ground  for  a  challenge  of  their  votes. 
The  only  question  raised  here  Is  whether 
the  fact  of  employment  in  the  asylum  ipso 
fitcto  disqualifies  such  employte  to  vote.  We 
conclude  that  it  does  not,  and  that  the  law 
as  stated  in  Wood  r.  Fitzgerald,  supra.  Is 
controlling  here.  The  right  to  vote  depends 
on  the  place  of  residence  of  the  person,  and 
that  must  be  detwmined  tndepoulently  of 
and  uninfiutticed  by  the  fa<^  of  employment 
by  the  state. 

[2]  It  Is  also  alleged  that  the  territory 
owned  by  the  state  cannot  be  legally  an- 
nexed to  a  municipality,  for  the  reason  that 
the  sovereign  is  not  bound  by  the  provisions 
of  a  gMieral  statute  unless  expressly  named 
therein  or  included  by  necessary  implication, 
and  that  therefore,  as  I  understand  plain- 
tiffs' position,  the  charter  authorizing  the 
extension  of  the  boundaries  of  the  dty,  or 
the  acts  and  ordinances  of  the  dty  attempt- 
ing to  include  state  property  within  its 
bounds,  cannot  be  deemed  to  authorize  the 
extension  of  the  dty  boundaries  to  Indude 
state  territory.  The  exemption  of  the  sov- 
ereign from  the  application  of  the  statutes, 
although  stated  in  many  decisions  and  even 
by  text-writers  in  general  terms,  is  not  so 
toroad  as  the  language  sometimes  used  might 
indicate.  The  state  Is  not  bound  by  general 
statutes  whldi  affect  Its  prerogatives,  rights, 
or  Interests,  unless  expressly  or  by  necessary 
Implication  it  la  indoded  therein.  26  Am.  & 
Eng.  Elnc.  Law,  644  ;  36  Oyc  1171,  1177; 
Matter  of  City  of  UUca,  73  Hun.  256,  26  N. 
Y.  Supp.  664.  State  and  county  property  are 
often  within  munldpal  boundaries,  but  the 
munldpality  can  ezerdae  no  control  over  it 
that  will  interfere  with  the  sovereign  au- 
thority; that  Is.  that  will  tend  to  restrain  or 
diminish  the  powers,  rights,  or  intareets 
thereof.  United  States  t.  Horon,  20  WaU. 
255,  22  L.  Ed.  276. 

The  extent  and  purpose  of  this  exception 
in  favor  of  the  state  is  well  stated  by  Mr. 
Justice  Barbour  in  United  States  v.  Ki^i^t 
14  Pet  315,  10  li.  Ed.  466.  where  the  ques- 
tion related  to  the  right  of  a  United  States 
prisoner  to  jail  liberties,  in  which  the  Judge 
says:  "It  ia  first  objected  that  whatsoever 
may  be  the  construction  of  this  section,  as 
now  govenilng  execations,  in  case  ot  other 
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parties,  jet  It  does  not  embrace  those  isaued 
on  judgments  rendered  in  favor  of  the  United 
States;  and  this  npon  the  ground  that  the 
United  States  are  never  to  be  considered  as 
embraced  In  any,  statute,  unless  expressly 
named.  The  words  of  this  section  being 
'that  writs  of  execution  and  other  final  pro- 
cess Issued  on  judgments  and  decrees  ren- 
dered in  any  of  the  courts  of  the  United 
States,'  it  is  obvious  that  the  language  Is 
BofSdently  comprehensive  to  embrace  them, 
unless  they  are  to  be  excluded  by  a  construc- 
tlou  founded  upon  the  principle  Just  stated. 
In  tBac  Abr.  ttt.  'Prerogative,'  3-C,  it  is  said 
ttiat  the  general  rule  Is  that,  where  an  act 
of  Parliament  Is  made  for  the  public  good, 
the  advancement  of  religion  and  justice,  and 
to  prevent  Injury  and  wrong,  the  king  shall 
be  bound  by  such  act,  though  not  particular- 
ly named  therein.  But  'where  a  statute  is 
general,  and  thereby  any  prerogative,  right, 
title,  or  interest  Is  divested  or  taken  from 
the  king,  in  such  case  he  shall  not  be  boimd, 
unless  the  statute  is  made  by  expr^  words 
to  extend  to  him.  It  Is  a  settled  principle 
that  the  king  Is  not  ordinarily  barred,  unless 
named  by  an  act  of  limitations.  The  prin- 
ciple expressed  In  the  maxim,  'nullum  tempus 
occurrlt  regl,'  rests  upon  the  ground  that  no 
laches  shall-  be  Imputed  to  him.  The  doctrine 
that  the  government  should  no^  unless 
named,  be  bound  by  an  act  of  llmitattous  Is 
In  accordance  with  that  just  dted  from 
Bacon,  because,  If  bound,  it  would  be  barred 
of  a  right,  and  in  all  such  cases  is  not  to  be 
construed  to  be  embraced,  unless  named,  or 
what  would  be  equivalent,  unless  the  lan- 
guage is  such  as  to  show  clearly  that  such 
was  the  Intent  of  the  act  The  same  prin- 
ciple has  been  decided  In  New  York,  Massa- 
chusetts, Pennsylvania,  and,  no  doubt,  In 
other  states,  and  all  upon  the  same  ground. 
Not  upon  any  notion  of  prerogative,  for  even 
in  Xkigland,  where  the  doctrine  Is  stated 
usd^  the  bead  of  prerogative,  this,  in  effect, 
means  nothing  more  than  that  this  excep- 
tion Is  made  from  the  statute  for  the  public 
good;  and  the  king  represents  the  nation. 
The  real  ground  Is  a  great  principle  of  pub- 
lic policy,  which  belongs  alike  to  all  govern- 
ments, that  the  public  Interest  should  not  be 
prejudiced  by  the  negligence  of  public  of- 
ficers, to  whose  care  they  are  confided." 
Potter  V.  Fidelity  &  Deposit  Oo^  (Miss.)  68 
South.  714;  County  of  De  Kalb  r.  Atlanta, 
132  Ga.  739.  65  S.  B.  72. 

In  State  v.  City  of  Milwaukee,  145  Wis. 
131,  129  N.  W.  1101,  22  Ann.  Cas.  1212,  It  la 
stated  that  It  Is  presumed  that  the  Legis- 
lature does  not  Intend  to  deprive  the  crown 
of  any  prerogative,  rights,  or  property  unless 
it  expresses  Its  intention  so  to  do  in  explicit 
tenns  or  makes  the  Inference  Irresistible; 
and  In  a  note  to  that  case  in  22  Ann,  Cas. 
1216,  It  Is  said:  "The  common-law  rule  as 
to  the  constructlott  of  statutes  has  been  said 
to  be  subject  to  these  exceptions  which  are 
likewise  applicable  to  a  state:  *If  a  statute 


Is  Intended  to  give  a  remedy  against  a  wrong, 
the  king,  though  not  named,  shall  be  bound 
by  It;  and  the  king  Is  impliedly  bound  by 
the  statutes  passed  for  the  public  good,  tlie 
preservation  of  public  rights,  and  the  sup- 
pression of  public  wrongs,  the  relief  and 
maintenance  of  the  poor,  the  general  ad- 
vancem^t  of  learning,  religion,  and  justice, 
or  for  the  prevention  of  fraud.'  " 

Most  of  the  cases  In  which  the  anestlon 
has  been  mentioned  relate  to  statutes  touch- 
ing property  rights  or  delegated  power,  while 
In  this  case  it  relates  only  to  the  extension 
of  the  municipal  Jurisdiction  over  the  terri- 
tory occupied  by  the  state  to  bring  It  within 
the  police  power  of  the  dty.  When  a  dty 
seeks  to  encroach  upon  the  sovereign  or  pre- 
rogative power  of  the  state,  it  will  be  time 
enough  to  raise  the  questlous  here  suggested, 
which  the  state  can  do  In  its  own  behalf.  It 
Is  not  suggested  tliat  the  burdens  of  the 
plaintiffs  will  be  Increased  because  the  state 
owns  a  large  part  of  the  territory  included 
in  the  annexation.  The  city  government 
within  Its  jurisdiction  is  a  delegation  of  gov- 
ernmental authority  conferred  upon  the  dty 
by  the  state,  and  like  state  laws  the  dty  laws 
may  be  enforced  upon  state  territory  as  else- 
where, so  long  as  they  do  not  encroach  upon 
its  sovere^  rights  or  powers.  We  conclude 
that  there  Is  no  merit  In  the  contention  that 
the  dty  boundaries  cannot  be  extended  over 
territory  belonging  to  the  state. 

[8]  In  the  complaint  a  copy  of  the  initia- 
tive petition  Is  set  out,  but  there  Is  no  allega- 
tion of  defects  therein  nor  objection  thereto. 
Therefore  we  assume  ttiat  the  complaint 
concedes  that  the  petition  was  sufficient. 
The  only  objection  to  It  urged  In  the  brief 
is  that  It  does  not  contain  the  warning 
clause;  but  In  the  case  of  Stevens  v.  Benson, 
50  Or.  276,  91  Pac.  577,  It  is  held  that  the 
statute  providing  a  warning  clause  to  be 
placed  at  the  head  of  the  petition  is  not 
mandatory,  and  that  Its  omission  does  not 
render  the  petition  void. 

[4]  It  Is  also  suggested  in  the  brief  that 
the  signatures  are  not  limited  to  20  names 
on  each  sheet;  but  that  does  not  appear  by 
the  allegations  of  the  complaint  It  Is  only 
stated,  after  giving  the  form,  that:  "295 
names  following  In  consecutive  order."  Even 
If  on  separate  sheets  they  may  be  said  to  be 
In  consecutive  order,  and  It  Is  held  in  State 
V.  Olcott,  125  Pac.  303,  that  each  sheet  need 
not  contain  the  petition,  overruling  Palmer 
T.  Benson,  50  Or.  277,  91  Pac.  579,  to  that 
extent  and  that  It  Is  only  necessary  that  the 
petition  shall  be  attached  to  a  copy  of  the 
title  and  text  of  the  measure;  it  not  bdng 
negatived  that  this  was  done. 

The  notice  calling  the  election  is  set  out  in 
full  In  the  complaint,  and  the  defect  alleged 
therein  Is  set  out  In  subdivision  17  thereof, 
which  we  understand  to  be  that  two  separate 
proposed  annexations  were  submitted  at  one 
election  by  one  notice.  However,  In  plain- 
tiff a  brief  it  is  admitted  that  the  notice  call- 
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Ing  the  election  required  hj  section  3209,  I* 
O.  L.,  was  duly  advertised,  and  the  election 
regularly  held.  Therefore  we  conclude  that 
the  complaint  does  not  all^e  any  defects 
in  the  proceedings  by  the  dty  to  extend  its 
territory  over  the  territory  annexed  that 
render  them  void,  and  the  demurrer  to  the 
complaint  should  have  been  sustained. 

The  dewee  1b  reversed,  and  the  salt  Is 
dtamlased. 


STBODB  et  aL  T.  SMITH  et  aL 
(Sapreme  Court  of  Oregon.    April  29,  1913.) 

1.  DAiiAQia  (S  SO^y-^ttvaxTKO  Dauaosb  OB 
Penaltt. 

Unless  tiie  court  can  declare  as  a  matter  of 
law  from  an  inspection  of  the  contract  sued  on 
that  tibe  damages  stipulated  for  therein  are  so 
excessive  as  to  amount  to  a  penalty,  a  demurrer 
to  the  complaint  on  the  ground  that  It  demand- 
ed enforcement  of  a  penalty  should  be  overruled, 
and  the  question  determined  after  the  answer  is 
filed. 

[EH.  Note.— For  other  cases,  see  Damages, 
Gent  EHg.  ||  170-175 ;  Dec  Dig.  f  80.*] 

2.  DaMAQBS    ^  77*)— lAQVIDARD  DA3UQBS 

OB  PEMALTT. 

The  guesticn  whether  a  provision  in  a  con- 
tract for  damages  is  a  penalty  or  liqnidated 
damagps  must  be  determined  upon  the  facta  of 
each  case;  the  intention  of  the  partlea  must 
control,  if  that  can  be  ascertained. 

[Ed.  Note^FOr  otber  cases,  sea  Damages. 
Cent  Dig.  I  168;  Dec  Dig.  I  77.*] 

8,  FBINCIPAL  and  SUEETT  (8  69*)— CONSTBUC- 

TiON— Intention  of  Pabtieb. 

Tlie  principal  purpose  of  construing  all 
contracts;  including  building  bonds,  is  to  as- 
certain the  Intentioa  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Sarety.  CCnt  Dig.  H  103,  U)B% ;  Dec  Dig.  S 

4.  DAU AOB8  (f  77*)— IdQUIDATID  DAHAOSS  OK 

Pknaltt. 

The  intention  of  the  parties  controls  in 
determining  whether  damages  stipulated  for  are 
liquidated  damages  or  a  penalty,  and  if  it  sat- 
iafactorily  apiwars  that  the  damages  were  stip- 
ulated because  the  parties  at  the  time  antici- 
pated the  possible  Injury  xesulting  from  the 
breach,  and  fixed  uptm  a  reasonable  sum  to 
cover  the  damages  resulting  therefrom,  such 
sum  may  be  recovered  as  liquidated  damages. 

[Ed.  Note. — For  other  casen,  see  Damages, 
Cent.  Dig.  «  IKJ ;  Dec  Dig.  S  77.*] 

5.  Daicaoes  (S  80*>— Liquidated  Daicaoh  ob 
Penalty— Building  Contbaots. 

A  bond  executed  in  connection  with  a  lease 

Sovided  for  the  future  execution  by  lessee  to 
e  lessor  of  a  $50,000  bond  conditioned  for  the 
erection  of  a  $100,000  building  on  the  lot,  and 
provided  that,  if  the  lessee  failed  to  execute 
such  bond,  he  would  pay  the  lessor  on  demand 
$4,000  as  liquidated  damages,  and  recited  as  a 
reason  for  such  stipulated  damages  that  condi- 
tions of  the  city  were  favorable  for  securing 
advantageous  leases,  and  1^  the  neeution  of 
tfie  tease  in  question  lesfeee  liad  tied  the  prop- 
erty np  BO  aa  to  iose  many  good  opportunities 
of  making  advantageous  leases,  and  that  lessees 
were  induced  to  execute  the  lease  by  reason  of 
the  provisions  for  the  execution  of  the  building 
bond,  and  because  the  damages  were  uncertain 
of  estimation,  and  it  might  be  claimed  that  the 
damages  could  not  be  estimated  until  after  the 
expiration  of  the  itfi-year  term,  the  sum  of  $4,- 


000  was  agreed  upon  by  the  parties  as  liquidated 
damages  accruing  from  the  failure  to  deliver 
the  bond.  Held,  that  it  coold  not  be  said  as  a 
matter  of  law  that  the  sum  stipulated  as  for 
liquidated  damages  was  tn  fkct  intnided  as  a 
penalty. 

lEH.  Note— For  other  cases,  see  I^unsges^ 
Cent  Dig.  |i  170-175;  DecWg.  1  80.*] 

tt.  Lahdlobd  ard  Tenant  01 1S7*)— Ihfbotb- 
UENTB— Bond  fob  Cokstbuotiov  ow  Build- 

ING. 

a  lease  which  required  the  lessee  to  execute 
a  $50,000  bond  for  the  erection  of  a  building 
on  the  property  not  less  than  OS  days  before 
the  commencement  of  the  removal  of  the  old 
building  therefrom  was  not  indefinite  as  to  the 
time  of  executing  the  $50,000  bond,  where  It 
also  provided  for  the  commencement  of  the  new 
building  witbin  one  year  from  Uks  date  of  the 
lease. 

[Ed.  Note.— For  other  cases,  see  CAndlord  and 
Tenant  Cent  Dig.  U  571,  572,  574r-682,  584- 
two,  002-007 ;  Dec.  T>ig.  |  157T*] 

7.  IiANDLobd  and  Tenant  (|  157*)— Iupbove- 
ments— Bond  fob  CoNarBuonoN  or  Build- 
ing. 

Under  a  lease  providing  that  a  bond  to  be 
given  by  lessee  to  lessors  for  the  oonstroction 
of  a  building  on  the  premises  "shall  be  made  to 
the  lessors  and  in  form  and  condition  as  they 
may  desire  and  which  must  be  satisfactory  to 
them,"  lessors  could  only  demand  a  bond  so 
framed  that  its  conditions  would  include  those 
specified  in  the  tease,  and  so  plain  that  there 
would  be  no  probability  of  its  nonenforcement 
because  of  its  form,  and  could  no,t  arbitrarily 
refuse  to  accept  a  bond  on  the  ground  that  it 
was  not  satisfactory  to  them,  if,  In  fact  it  met 
such  requirements. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  »  STl,  672.  574-682, 
684-600,  mt-mt  DtecDig.  1  167.^] 

Appeal  from  Circuit  Court,  Multnomab 
County;  Henry  E.  McGinn,  Judge. 

Action  by  Kate  Strode  and  others  against 
Frank  E.  Smith  and  another.  From  a  Judg- 
ment for  plaintUb,  defendants  appeal.  Af- 
firmed. 

The  defendants  appeal  from  a  judgment 
in  favor  of  plaintiffs  for  $6,000,  damages  for 
the  breach  of  a  bond. 

The  complaint,  for  the  first  cause  of  action, 
shows  the  following  facts:  On  the  28th  day 
of  May,  1910,  the  plaintiffs  executed  a  lease 
to  defendant  Frank  E.  Smith  of  a  certain 
lot  in  the  city  of  Portland,  Or.,  for  the  term 
of  35  years.  The  lease  contained  25  separate 
stlpolations  set  forth  at  length  In  the  com- 
plaint The  general  provisiona  were:  That 
the  lessee  should  pay  a  monthly  rental  of  $1,- 
500  In  advance,  beginning  on  the  Ist  day  of 
October,  1010,  also  all  taxes,  charges,  and 
assessments  imposed  on  the  property,  includ- 
ing water  rents,  and  the  general  taxes  for 
the  year  1910,  which  were  to  be  paid  on  or 
prior  to  the  IStfa  day  of  March,  1911;  that 
the  lessee  should  erect  a  building  upon  the 
premises,  of  the  lilnd  specified  in  the  lease, 
to  be  of  the  value  of  $100,000;  that  the  erec- 
tion of  such  building  should  be  commenced 
In  good  faith  within  one  year  from  the  ex- 
ecution of  the  lease;  and  that  the  lessee 
should  keep  the  same  insured  for  two-thirds 
of  its  valua   The  twelfth  stipulation  read 


•For  otber  essea  mm  same  topie  and  ssetlon  NUICBBB  la  Deo.  Dig.  ft  Aid.  Dig.  Xar-No.  taiss  ft  Bep'r  Isdsms 


Digitized  by 


Google 


Or.) 


T.  SMITH 


1033 


as  follows:  "That  the  said  lessee  coTcnants 
and  agrees  that  within  sixty  (60)  days  from 
the  execution  of  this  lease  he  will  execute 
and  deliTOT  to  the  lessors  a  bond  with  a  good, 
safe  and  reliable  surety  company  as  surety 
ft>r  the  sum  of  six  thousand  (j^OOO)  dollars, 
to  insure  the  lessee  carrying  out  thla  lease, 
which  bond  shall  be  made  to  the  lessors  and 
tn  form  and  conditioned  as  they  may  desire, 
and  which  must  be  satisfactory  to  them,  and 
continue  in  force  as  to  such  surety  for  not 
less  than  one  year.  *  •  •  The  lessee  far- 
ther covenants  and  agrees  that  not  later  than 
sixty-five  (65)  days  before  the  commencement 
of  the  removal  of  the  building  which  now 
stands  upon  the  said  leased  real  property, 
he,  the  said  leasee,  will  execute  and  deliver 
to  the  lessors  a  bond  with  a  good,  safe  and 
reliable  surety  company  as  surety  for  the 
sum  of  fifty  thousand  ($50,000.00)  dollars, 
covering  at  least  one  year  and  conditioned 
tbat  said  lessee  will  construct  and  pay  for  a 
building  on  said  leased  premises  as  hereinbe- 
fore provided,  which  bond  shall  be  made  to 
the  lessors  and  in  form  and  conditioned  as 
they  may  desire  and  to  be  satisfactory  to 
them.  In  the  event  that  the  liability  of  such 
surety  on  such  last  named  bond  should  not 
continue  until  the  full  completion  of  said 
bnllding  as  berein  provided,  then  said  lessee 
shall  renew  said  bond  for  like  time,  in  the 
same  form  and  with  same  or  like  surety  sat- 
isfactory to  the  lessors."  Pursuant  to  the 
terms  of  the  lease,  duplicates  thereof  were 
placed  with  the  bank  in  escrow,  to  be  de- 
livered when  Frank  E.  Smith  should  execute 
to  the  plaintiffs  the  bond  with  surety,  as 
provided  for. 

On  August  13, 1910,  according  to  the  agree- 
ment, defendant  Frank  E.  Smith  executed 
and  delivered  to  plalntifTs  the  following  bond: 

"Padflc  Surety  Company  <tf  Oallfomla. 

"Whereas,  on  May  28th,  1910,  a  written 
lease  was  executed  by  Kate  Strode  and  Rose 
Bridges  and  Anna  Herrall  and  V.  K.  Strode 
and  J.  B.  Bridges,  Jr.,  as  lessors,  and  Frank 
B.  Smitb,  as  lessee.  In  and  by  which  said 
lessors  leased  to  said  Irasee  lot  five  (5)  in 
block  nineteen  (19)  of  the  dty  of  Portland, 
in  the  county  of  Multnomah,  and  state  of 
Oregon,  for  the  term  of  thirty-five  &5}  years 
from  and  after  October  1,  1910,  at  the  ren- 
tal and  on  the  terms  and  conditions  therein 
stated,  a  copy  of  which  lease  Is  hereto  at- 
tached and  hereby  made  a  part  hereof;  and 

"Whereas,  It  was  and  Is  provided  in  and 
by  said  lease  that  said  lessee  will,  within  60 
days  from  the  date  of  Its  execution,  execute 
and  deliver  to  said  lessors  a  bond  with  a  good 
and  safe  and  reliable  surety  company  as 
surety  for  the  sum  ot  six  thousand  (^,000) 
dollars,  to  Insure  said  lessee  carrying  out 
said  lease,  and  that  said  bond  shall  be  in 
form  and  conditioned  as  said  lessors  may 
desire  and  must  be  satisfactory  to  them;  and 
.  "Whereas,  It  Is  further  provided  In  and  by 
•aid  leaae  that  said  lessee  aball.  at  bis  own , 


sole  cost  and  expense,  erect  and  place  upon 
said  leased  property  a  building  of  the  kind 
and  In  the  time  and  manner  stipulated  there- 
in, and  that  the  erection  of  said  building 
shall  be  commenced  within  one  year  from  the 
date  of  the  execution  of  said  lease;  and 

"Whereas,  it  is  further  provided  In  and  by 
said  lease  that  said  lessee  shall,  not  later 
than  aixty-five  (05)  days  before  the  com- 
mencement of  the  removal  of  the  building 
now  standing  upon  said  leased  property, 
which  will  necessarily  be  not  less  than  slxty- 
flve  (65)  days  before  the  commencement  ot 
the  erection  of  said  new  building  to  be  erect* 
ed  and  placed  by  said  lessee  ui>on  sali  leased 
property,  execute  and  deliver  to  said  lessors 
a  bond,  with  a  good  and  safe  jmd  reliable 
surety  company  as  surety  for  the  sum  of 
fifty  thousand  (^,000)  dollars,  in  form  and 
conditioned  as  provided  for  in  said  lease 
and  particularly  conditioned  that  said  les- 
see will  construct  and  pay  for  said  new  build- 
ing on  said  leased  property  as  In  said  lease 
provided;  and 

"Whereas,  It  Is  further  provided  in  said 
lease  that  said  lessee  shall.  In  addition  to 
other  payments  therein  provided  for,  pay  the 
general  taxes  on  said  leased  property  for  the 
year  1810  and  pay  the  same  prior  to  March 
15th.  1911;  and   •    •  • 

"Whereas,  conditions  In  the  dtj  of  Port- 
land at  the  time  of  and  ever  since  the  execu- 
tion of  said  lease  were  and  still  are  most 
favorable  for  the  owners  of  real  property  in 
the  same  general  neighborhood  and  of  the 
same  general  character  as  said  leased  prop- 
erty securing  and  making  advantageous  and 
profitable  leases  of  their  real  property,  and 
by  reason  of  said  execution  of  said  lease  and 
the  giving  of  this  bond  said  lessors  have  and 
do  tie  up  said  leased  property  In  such  man- 
ner and  for  such  time  as  to  lose  many  favor- 
able opportunities  of  making  advantageous 
and  profitable  leases  thereof  to  other  par- 
ties than  said  lessee,  and  said  lessors  were 
Induced  and  persuaded  to  so  execute  said 
lease  and  so  place  the  same  in  escrow  be- 
cause and-by  reason  of  said  provision  therein 
for  the  execution  and  delivery  to  them  by 
said  lessee  of  said  fifty  thousand  ($60,000) 
dollar  bond  to  secure  the  erection  of  said  new 
building  on  said  leased  property  and  said 
provision  therein  for  the  paymmt  by  said 
lessee  of  said  1910  taxes  <m  said  leased  prop-  * 
erty;  and 

"Whereas,  because  of  the  facts  recited  In 
the  last  preceding  iHiragraph  hereof  and  the 
fact  tbat  it  might  be  claimed  by  aald  leasee 
that  it  could  not  be  determined  until  at  or 
near  the  expiration  of  said  thirty-five  year 
term  of  said  lease  to  what  extent  said  lessors 
would  be  damaged  by  the  failure  of  said 
lessee  to  execute  and  deliver  said  fifty  thou- 
sand ($50,000)  dollar  bond  and  erect  said  new 
building  as  provided  In  said  lease,  and  for 
many  other  reasons,  the  damages  which 
would  be  sustained  by  said  lessors  if  said 
lessee  should  fall  to  execute  and  deliver  said 
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fifty  tbooBand  (960,000)  dollar  bond  as  proTld* 
ed  for  In  said  lease  would  be  tin  certain  and 
Incapable  of  reasonable  estimation  or  deflulte 
calculation,  and  the  damages  which  woald  be 
snstained  by  said  lessors  If  said  lessees  shonld 
fall  to  pay  said  1810  taxes  as  provided  In 
said  lease  would  likewise  be  nncertaln  and 
Incapable  of  reasonable  estimation  or  definite 
calculation;  and 

"Whereas,  it  has  been  and  is  hereby  agreed 
by  and  between  said  lessors  and  said  lessee 
and  the  surety  hereinafter  named  that  said 
lessors  would  be  damaged  to  the  extent  of 
not  less  than  four  thousand  ^,000)  dollars 
If  said  lessee  should  fall  to  so  execute  and  de- 
liver said  fifty  thousand  (960,000)  dollar  bond, 
and  said  lessors  and  said  lessee  and  said 
surety  have  agreed  and  do  hereby  agree 
upon  four  thousand  (94,000)  dollars  as  and 
for  fixed  and  stipulated  and  liquidated  dam- 
ages to  said  lessors  arising  from  a  failure 
of  said  lessee  to  so  ^ecnte  and  deliver  said 
fifty  thousand  (960,000)  dollar  bond;  and 

"Whereas,  said  lessors  and  said  lessee  and 
said  surety  have  agreed  and  do  hereby  agree 
that  said  lessors  will  be  further  damaged  to 
the  extent  of  not  less  than  the  amount  of 
said  taxes  If  said  lessee  falls  to  pay  said 
1810  taxes  as  provided  In  said  lease  and  have 
agreed  and  do  hereby  agree  upon  the  amount 
of  said  taxes  as  and  for  fixed  and  stipulated 
and  liquidated  damages  to  said  lessors  arising 
from  a  failure  of  said  lessee  to  so  pay  said 
1910  taxes  as  provided  In  said  lease : 

"Now,  therefore,  we,  Frank  E.  Smith,  said 
lessee,  as  principal,  and  the  Padflc  Surety 
Company,  a  corporation,  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the 
state  of  California,  and  authorized  and  em- 
powered under  the  laws  of  the  state  of  Ore- 
gon, to  become  surety  on  bonds,  undertakings; 
etc.,  as  surety,  do  hereby  jointly  and  several- 
ly covenant  and  agree  with  said  lessors  as 
follows: 

"First  That  if  said  lessee  fails  to  pay  said 
1810  taxes  of  said  leased  property  Sb  provid- 
ed in  said  lease,  we,  and  each  of  us,  will, 
on  demand,  pay  to  said  lessors  the  amount 
of  said  taxes  as  and  for  fixed  and  stipulated 
and  liquidated  damages  sustained  by  said  les- 
sors by  reason  of  said  lessee's  fftUure;  but 
In  no  event  shall  said  surety  be  required  to 
pay  said  lessors  more  than  two  thousand  (92,- 
*  000)  dollars  onder  and  by  reason  of  this  par- 
agraph  of  this  bond. 

"Second.  That  if  said  lessee  falls  to  pro- 
cure the  execution  and  delivery  to  said  les- 
sors of  said  fifty  thousand  (900,000)  dollar 
bond  as  provided  in  said  lease,  we,  and  each 
of  ns,  will,  on  demand,  pay  to  said  lessors 
the  sum  of  four  thousand  (94,00(0  dollars  as 
fixed  and  stipulated  and  liquidated  damages 
sustained  by  said  lessors  by  reason  and  on 
account  of  such  failure. 

"Third.  If  said  lessors  should  prior  to  the 
expiration  of  the  time  required  by  said  lease 
for  the  execution  and  d^very  of  said  fifty 
thousand  (900,000)  dollar  bond  forfeit  or 


terminate  said  lease  or  evict  said  lessee  tmm 
or  re-enter  or  rotate  possesston  of  said  leased 

property  because  or  by  reason  m  on  account 
of  any  breach  of  or  default  In  the  perform- 
ance of  any  of  said  lessee's  covenants  or 
agreements  contained  in  said  lease  other  than 
said  covenant  to  pay  1910  taxes  and  said 
covenant  to  furnish  said  fifty  thousand  (960,- 
000)  dollar  bond,  said  forfeiture  or  termina- 
tion or  eviction  or  re-entry  or  retaking  of 
possesi^  shall  not  release,  or  in  any  way 
lessen  the  UaMUty  of  said  lesMe  w  nid 
sure^  under  this  bond  or  be  any  dtfense 
to  any  suit  or  action  on  this  bond ;  and,  not- 
withstanding any  such  forfeiture  or  termina- 
tion or  eviction  or  re-aitry  or  retaking  of 
possession  said  lessee  and  aald  surety  shall 
be  liable  hereunder  as  her^befbre  provided 
in  the  sum  of  not  more  than  2  thousand  (93,- 
000)  dollars  tm  failure  to  pay  said  1910 
taxes  and  In  the  sum  of  four  thousand  ($4,- 
000)  dollars  for  failure  to  furnish  said  fifty 
thousand  (900,000)  dollar  bond. 

"And  It  is  fnrUier  covenanted  and  agreed 
that  no  granting  said  lessors  of  any  waiv- 
er of  or  any  extension  of  time  for  the  per- 
formance of  any  act  or  payment  of  any  sum 
required  to  be  performed  or  paid  by  said 
lessee  in  or  by  said  lease  shall  be  takMi  or 
deemed  to  be  a  release  or  discharge  of  said 
surety  from  this  bond,  and  that  no  failure 
of  said  lessors  to  notify  said  surety  of  any 
breach  of  said  lease  by  said  lessee  shall 
work  a  release  or  discharge  of  said  surety 
from  this  bond. 

"Now,  if  said  Frank  B.  Smith,  as  prin- 
cipal, shall  faithfully  perform  the  conditions 
of  the  above  .agreement,  then  this  obligation 
shall  be  null  and  void,  otherwlas  to  remain 
In  full  force  and  effect 

"In  witness  whereof,  the  said  principal  has 
hereunto  set  his  hand  and  seal,  and  the  said 
Pacific  Surety  Company  has  caused  these 
presents  to  be  signed  by  its  attorney  In  fact 
and  its  resident  assistant  secretary,  regular- 
ly empowered  thereunto,  and  its  corporate 
seal  to  be  attached  hereto,  this  13th  day  of 
August,  A.  D.  1910.  [Signed]  Frank  B. 
Smith.  [SeaL]  Padfic  Surety  Company,  by 
L.  R.  Gentro,  Res.  Asst  Secy,  and  Atty.  In 
Fact  Signed,  sealed,  and  delivered  in  pres- 
ence of:  Attest:  Ernest  W.  Hardy,  Atty. 
in  Fact  H.  F.  Anthony,  Res.  Asst  Secy. 
[Corporate  Seal]."* 

One  of  the  duplicates  was  delivered  to  de- 
fendant Frank  B.  Smith  pursuant  to  the 
terms  of  the  lease.  On  the  1st  day  of  Oc- 
tober he  entered  into  possession  of  the  prem- 
ises, and  retained  the  same  until  after  the 
15th  day  of  March,  1911.  There  was  duly 
assessed  on  the  real  property  described  In 
the  lease  the  sum  of  93,220.80  for  general 
taxes  for  the  year  1910,  which  became  due 
and  payable  in  February,  and  until  and  after 
the  15th  day  of  March,  1911.  Defendant 
Frank  £.  Smith  Called  and  neglected  to  pay 
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sndk  taxes  on  or  prior  to  tbe  15th  day  of 
Marcb,  1811,  or  at  any  time,  or  any  part 
tbereof,  on  account  of  which  plaintUEs  were 
compelled  to  and  did  sabsequent  to  tbe  15th 
day  of  March,  1911,  pay  the  same.  Plain- 
tiffs demanded  of  each  of  the  defendants  the 
paymoit  of  $2^000  as  stipulated  and  liqui- 
dated damages  upon  tlie  failnre  to  pay  the 
taxes,  and  the  same  la  now  dne  to  the  plain- 
tiffs for  a  breach  of  the  covenant  for  the  pay- 
moit  of  tiie  taxes  provided  for  In  the  bond 
and  writing  obligatory. 

For  a  second  and  further  cause  of  action, 
after  setting  out  the  leasB  and  bond,  plain- 
tlffs  allege  that  the  same  were  ocecoted  and 
delivered ;  that  the  defendant  Frank  B.  Smith 
failed  and  n^lected  to  make,  execute,  or  de- 
Uvw  to  the  plalntUb  6S  days  befbre  the  time 
for  the  cMnmeneement  of  the  removal  (tf  the 
tmllding  standing  on  the  leased  ixremlses  at 
the  time  of  the  making  of  the  lease,  or  66 
days  before  the  time  for  the  commencement 
of  the  new  bnlkUnK  provided  for  in  the 
lease,  to  be  erected  by  him  Qiereon,  or  at  any 
tlm^  OT  at  all,  the  bond  for  fSO^  pro- 
vlded  for  tn  paragraph  12  of  the  lease;  that 
def^OAnt  Frank  B.  Smith  iOA  not  canstmct 
or  commwce  the  eonstmction  of  the  build- 
ing within  one  year  ftom  the  date  of  the 
lease  as  provided  for  therein,  or  at  any  time, 
(a  at  all;  that  snbseauent  to  the  breath  of 
the  covenant  on  the  part  of  defendant  Smith 
to  give  the  f60,p00  bond  above  referred  to 
the  plaintiffs  dnly  demanded  that  the  de- 
fSndants,  and  ea^  of  them,  pay  tbe  $4,000 
stipulated  and  llQuidated  damages  provided 
for  in  the  bond  for  tbe  failure  to  execute 
and  deliver  tbe  $60,000  bond  as  aforesaid ; 
that  tbe  defendants  have  failed  ever  since 
to  pay  the  same,  or  any  part  thereof. 

Defmdants  Frank  E.  Smith  and  the  Pa- 
dflc  Sur6t7  Comimny  filed  a  demurrer  to 
each  cause  of  action,  for  the  reason  that  the 
same  did  not  state  facts  sofflclent  to  con- 
stitute a  catise  of  action.  The  trial  court 
overruled  the  demnrrera  The  defendants  re- 
fusing to  plead  further,  stood  upon  their  de- 
murrers, and  the  court  Mitered  judgment  for 
$6,000  as  prayed  for  In  the  complaint 

S,  C.  Spencer,  of  Portland,  and  T.  H.  Craw- 
ford, of  La  Grande  (Wilbur,  Spencer  &  Dib- 
ble and  a  A.  Sheppard,  all  of  Portland,  on 
the  brief),  for  appellants.  V.  K.  Strode  and 
Martin  L.  Pipes,  both  of  Portland,  for  re- 
spondents. 

BEAN,  J.  (after  stating  the  facts  as 
above).  The  sole  question  for  our  determina- 
tion Is  the  ruling  upon  the  demurrers.  It 
is  contended  on  behalf  of  defendants  that 
the  provisions  in  the  bond,  which  are  de- 
nominated liquidated  damages,  are  as  a  mat- 
ter of  fact  penalties.  It  will  be  noticed  that 
the  complaint  shows  a  provision  in  the  bond 
that  if  tbe  lessee  should  fall  to  pay  the  1910 
taxes  on  tba  leMed  property  on  or  ^or  to 
the  15th  day  of  March,  1011.  the  obUgors 


would  on  demand  pay  tbe  lessors  the  amount 
of  such  taxes  as  and  for  fixed  and  stipulated 
and  liquidated  damages  sustained  by  the  les- 
sors by  reason  of  such  failure.  But  that  in 
no  event  should  the  surety  be  required  to 
pay  more  than  the  sum  of  $2,000  by  reason 
of  that  stipulation  in  the  bond.  As  a  first 
cause  of  action  the  complaint  shows  that 
defendant  Smith  failed  to  pay  the  taxes  on 
or  before  tbe  specified  time,  or  at  any  time, 
and  that  reason  of  such  failure  plaintiffs 
were  compelled  to,  and  did,  after  that  date 
pay  the  same,  which  amounted  to  $3,220.80. 
The  bond  does  not  provide  that  defendants 
will  pay  $2,000  for  the  failure  to  pay  taxes 
In  any  events  but  only  In  ease  the  taxes 
shall  equal  or  exceed  that  amonnt  In  other 
words,  the  bond  stipulates  the  exact  amount 
of  the  tans  as  damages,  limiting  tbe  amonnt, 
however,  to  $2,00a  In  Kransse  v.  Oreen- 
fldd,  61  Or.  602,  at  page  612,  128  Pac  882, 
at  page  896,  Mr.  JUtlce  Moore,  speaking  for 
thla  ooor^  said:  **In  the  case  at  bar.  though 
tbe  damages  were  Uquidated.  the  oomprasa- 
tton  agreed  upon  was  Just  and  reasonable. 
*  *  *  Tbe  amount  awarded  is  less  than 
the  damages  sustained,  and,  this  btfng  so, 
the  stipalatlon  In  the  contract  cannot  be 
constmed  as  a  penalty."  In  view  of  the  tect 
that,  in  the  case  uadac  consideration,  it  is 
shown  by  the  complaint  that  by  reason  of 
the  tallnre  of  def^dant  Smith  to  pay  the 
1910  taxes,  the  plalntUEft  were  required  to 
pay  the  same  and  were  actaally  damaged  in 
a  greater  sum  than  stipulated  in  tbe  bond, 
it  Is  not  a  matter  of  consequoice  by  what 
name  we  designate  the  damages  provided  for 
In  SDch  stlpnlatlon.  Georgia  Land  Go.  v. 
Flint,  85  Ga.  226 ;  Atl  Trust  &  Deposit  Co. 
V.  Town  of  Laurinburg,  163  Fed.  690,  692, 
00  0.  O.  A.  274.  The  allegations  In  the  first 
cause  of  action  show  a  breach  of  the  con- 
tract, and  the  damages  sustained  equal  to 
the  amount  agreed  upon  in  that  provision  of 
the  contract.  The  demurrer  was  inrcq^ly 
overruled. 

Tbe  second  cause  of  action  Is  for  the  re- 
covery of  $4,000  for  the  failure  of  defend- 
ant Smith  to  furnish  the  $50,000  bond,  se- 
curing the  erection  of  the  building.  It  Is 
claimed  that  the  complaint  is  demurrable  as 
to  this  cause  of  action,  because  the  $4,000 
denominated  In  the  bond  as  liquidated  dam- 
ages is  a  penalty.  The  complaint  discloses 
that  the  execution  of  the  $50,000  bond  was 
the  preliminary  step  to  be  taken  by  the 
lessee  for  tbe  construction  of  an  eight-story 
steel  frame  building  to  cover  an  entire  dty 
lot  in  the  center  of  the  business  district  of 
the  dty  of  Portland.  The  building  was  to 
be  valued  at  $100,000  for  Insurance  purposes, 
and  was  to  be  a  modem  class  A  building, 
with  the  exposed  walls  on  Third  and  Alder 
streets  faced  with  pressed  brick.  Plaintiffs 
were  to  receive  $1,500  rental  per  month  for 
the  term  of  86  years,  or  $630,000.  The  build- 
ing was  to  be  the  property  of  plaintiffs  as 
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imrt  consideration  of  the  lease.  In  addition 
to  tblB,  the  defendants  were  to  pay  tbe  tax- 
es, Inaurance,  and  dty  assessments.  Failure 
to  give  the  building  bond  was  In  effect  a  fail- 
ure to  erect  the  building,  for  without  the 
tKtnd  defendant  Smith  bad  no  right  to  re- 
move the  old  building,  nor  to  proceed  to  con- 
struct a  new  one,  and  the  execution  of  the 
bond  for  {50,000  would  practlcaUy  Insure 
the  construction  of  the  building.  From  these 
facts  we  are  asked  to  declare  as  a  matter  of 
law  from  an  Inspection  of  the  complaint  that 
the  damages  stipulated  in  the  bond  are  so 
excessive  as  to  be  a  praalty. 

[1]  Unless  the  court  can  declare  as  a  mat- 
ter of  lav  from  an  inspection  of  the  contract 
that  the  damages  are  so  excessive  as  to  be  a 
penalty,  the  demurrer  should  be  overruled 
and  the  Question  determined  after  the  an- 
swer Is  filed.  Blunt  v.  Bgeland,  lOi  Minn. 
861,  116  N.  W.  653;  De  Graff,  TrleUng  &  Co. 
T.  Wlckham,  89  Iowa.  720,  02  N.  W.  503.  67 
N.  W.  420;  Hozsey  r.  Patterson.  69  lU.  622; 
WUcox  T.  Walker  ^Eex.  dr.  App.)  43  S.  W. 
679;  19  A.  ft  E.  Enc.  of  Law  <2d  Ed.)  423.  It 
Is  usually  a  difficult  question  to  determine 
wbeder  stlpulatlonB  of  Ods  kind  are  is  the 
nature  of  liquidated  damages  or  penalties. 
Courts  usually  go  no  further  in  laying  down 
fixed  rules  for  determining  in  all  cases 
whether  the  stipulation  Is  liquidated  dam> 
ages  or  a  penalty  than  Is  necessary  txa  a  de- 
dfilon  of  the  particular  case  under  consid- 
eration. 

[2,  S]  The  qnestlim  must,  tiierefore,  be  de- 
tenuined  in  each  case  nptm  the  facts  and  <^ 
cnmstances  of  the  givra  cause.  The  inten- 
tion  of  the  parties  to  the  contract,  bovrever, 
must  control,  if  that  can  be  ascertalnied.  In 
the  conatmctlon  of  contracts,  the  end  to  be 
attained  is  to  ascertain  the  intention  of  the 
parties;  and  the  bond  in  question  is  no  ex- 
ception to  the  rule.  Stratton  t.  nke,  166 
Ala.  203,  51  South.  874;  Curtis  Van  Bergh, 
161  N.  X.  47,  52,  66  N.  E.  398. 

[4]  This  court  and  others  have  annoimced 
certain  rules  which  in  some  cases  afford  a 
general  guide  In  construing  such  stipulations 
in  contracts.  In  Erausse  v.  Greenfield,  su- 
pra, 61  Or.  at  page  512,  123  Fac.  page  895, 
Mr.  Justice  Moore  says:  "Compensation,  and 
not  penalty,  affords  the  measure  usually  em- 
ployed to  determine  the  amount  of  damages 
to  which  a  party  la  entitled  by  reason  of  a 
failure  of  the  adverse  party  to  keep  or  per- 
form the  terms  of  his  agreement.  The  In- 
tention of  the  parties  In  this  respect  Is  con- 
trolling,  however,  when  It  satisfactorily  ap- 
pears that,  when  a  written  contract  was  ef- 
fected, they  anticipated  the  possible  Injury 
and  fixed  upon  a  just  aud  reasonable  sum  of 
money  as  applicable  to  the  entire  conse- 
quence that  might  arise  from  a  breach  of 
the  agreement.  In  which  case  the  damages 
thus  determined  upon  are  recoverable."  In 
Salem  v.  Anson.  40  Or.  339,  at  page  345,  67 
Pac  ISO,  at  page  192,  56  U  B.  A.  169,  91  Am. 


St  R^.  486,  Mr.  Justice  Bean  says*  **Whai 
the  actual  damages  In  case  of  a  breach  of 
the  contract  must  necessarily  be  speculative, 
uncertain,  and  Incapable  of  definite  ascer- 
tainment, the  stipulated  sum  will  be  regard- 
ed as  liquidated  damages,  and  may  be  re- 
covered as  such  without  proof  of  actual  dam- 
ages, unless  the  language  of  the  contract 
shows,  or  the  circumstances  under  which  It 
was  made  Indicate,  a  contrary  intoition  of 
the  parties,  or  it  so  manifestly  exceeds  the 
actual  Injury  suffered  as  to  be  unconscion- 
able." The  contract  provided  for  the  cancel- 
lation of  a  note  and  mortgage  of  $7,600  as 
liquidated  damages  for  failure  to  purchase 
land  valued  at  $24,000.  In  Hull  v.  Angus, 
60  Or.  95,  at  page  107,  118  Pac.  284,  at  page 
288,  Mr.  Justice  Burnett  says:  "Tha  prin- 
ciple seems  to  be  from  a  conslderatloa  of  all 
the  authorities  that,  where  the  parties  are 
competent  to  contract,  are  equally  masters  of 
the  situation,  and  deal  at  arm's  length,  the 
court  of  equity  will  not  disturb  the  measure 
of  damages  established  by  the  parties  them- 
selves, unless  It  is  so  grossly  unconscionable 
and  oppressive  aa  to  shock  the  conadence  of 
the  court  and  lead  it  to  believe  that  al- 
though so  nominated  in  the  bond,  in  the  let 
ter  it  is  not  included  within  the  qtlrlt  of 
the  contract,  or  within  the  contemplation 
of  the  partleB."  In  Morse  t.  Bathbnm,  ^ 
Mo.  694,  97  Am.  Dec  850,  there  was  an 
agreement  to  bi^  land  for  a  purchase  price 
of  99,000,  and  the  contract  provided  that,  if 
^ther  party  should  fall  to  comply  with  tha 
contract,  ha  would  forfeit  and  pay  to  the 
other  the  sum  of  f2,000.  Tha  court  held  that 
this  was  liquidated  damages  because  It  was 
not  so  disproportionate  to  the  damages  which 
might  be  sustained  that  the  court  ought  to 
Interfere  with  the  expressed  Intention  of  the 
parties.  In  the  case  of  Sun  Printing  &  Pub- 
lishing Association  t.  Moore,  183  U.  S.  642, 
22  Sup.  Ct  210,  46  L.  Ed.  366,  It  Is  philnly 
declared  tliat  the  decisions  of  that  court  on 
the  doctrine  of  liquidated  damages  and  pen- 
alties lend  no  support  to  the  contention  that 
parties  may  not  bona  fide  In  a  case  where 
the  damages  are  of  an  uncertain  nature  es- 
timate and  agree  upon  the  measure  of  dam- 
ages which  may  be  sustained  from  the  breach 
of  a  contract  See,  also,  Williams  v.  Pacific 
Surety  Co.,  127  Pac.  145;  Commonwealth  v. 
Ginn,  111  Ky.  110,  63  S.  W.  467;  Malone  v. 
aty  of  Philadelphia,  147  Pa.  416,  23  AU.  628; 
19  Am.  &  E.  Ency.  of  Law  (2d  Ed.)  402 ;  13 
Cyc.  97 ;  1  Sutherland  on  Damages  (Sd  Ed.) 
279. 

[S]  The  bond  under  consideration  In  this 
case  recites  as  a  reason  for  stU>ulatlng  as 
to  amount  of  damages  that  at  the  time  of 
the  execution  of  the  lease,  and  from  then 
until  the  execution  of  the  bond,  the  condi- 
tions in  the  city  of  Portland  were  favorable 
for  the  owners  of  real  property  to  secure 
profitable  leases ;  that  by  executing  the  lease 
to  defendant  Smith  plaintiffs  tied  up  their 
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property  In  soch  a  mannw  and  for  snch  a 
time  as  to  lose  many  &Torable  opportunities 
of  making  advantageous  leases  thereof  to 
other  parties;  that  plalntUEs  were  Indaced 
to  execute  the  lease  by  reason  of  the  provi- 
elon  therein  for  the  execution  to  them  of  the 
160,000  building  bond;  that  on  account  of 
these  drcnmstances,  and  because  the  dam- 
ages would  be  uncertain  and  Incapable  of 
reasonable  estimation  or  definite  calculation, 
and  because  it  might  be  claimed  that  the 
damages  could  not  be  estimated  at  all  until 
after  the  expiration  of  the  S6  years,  the 
sum  of  $4,000  was  agreed  upon  by  the  parties 
as  fixed  and  liquidated  damages  that  would 
accrue  to  the  plaintiffs  from  the  failure  of 
the  lessee  to  deliver  the  950,000  bond.  The 
instrument  differs  from  many  in  which  liq- 
uidated damages  are  stipulated,  in  that  it 
gives  the  reasons  for  so  doing.  There  Is  no 
showing  in  this  case  that  the  facts  recited 
in  the  bond  were  not  correct  In  Blunt  v. 
Egeland,  104  Minn.  851,  at  page  353,  116  N. 
W.  653,  at  page  664,  It  Is  said:  "The  further 
contention  that  the  damages  stipulated  by 
the  contract  should  be  treated  as  a  penalty, 
and  hence  not  recoverable,  and  further  that, 
inasmuch  as  the  complaint  alleges  no  gen- 
eral or  special  damages,  the  plaintiff  cannot 
recover  Is  not  well  taken.  Whether  the 
damages  stipulated  by  the  terms  of  the  con- 
tract should  be  treated  as  penalty  can  only 
be  determined  when  Issues  are  framed  and 
the  situation  and  surroundings  of  the  par- 
ties are  disclosed.  The  matter  will  adjust 
itself,  either  when  defendants  answer  or 
upon  the  trial,  when  the  court  is  called  upon 
to  pass  upon  the  question.  Of  course,  if  the 
damages  stipulated  are  out  of  all  proportion 
to  the  actual  Injury  suffered  by  plaintiff,  the 
stipulation  should  be  treated  as  a  penalty, 
and  plaintiff  limited  to  the  recovery  of  ac- 
tual loss.  Taylor  v.  Times  Newspaper  Co.. 
83  Minn.  623,  527,  86  N.  W.  760,  85  Am.  St 
Bep.  47a  But  upon  the  face  of  the  com- 
plaint plaintiff  is  entitled  prima  fade  to  re- 
cover the  amount  stipulated  by  the  contract 
We  cannot  declare  as  a  matter  of  law  that 
the  damages  are  so  excessive  as  to  justify 
the  conclusion  that  the  stipulation  should 
be  treated  as  a  penalty.  Howard  v.  Adklns, 
167  Ind.  184,  78  N.  E.  665."  To  the  same 
effect  is  the  case  of  De  Oraff,  Vrleling  &  Co. 
V.  Wickham.  80  Iowa,  720,  52  N.  W.  503.  In 
the  case  at  bar  the  actual  damages  in  the 
cmitemplation  of  the  parties  were  necessarily 
speculative,  uncertain,  and  perhaps  incapable 
of  definite  ascertainment  The  plaintiffs,  by 
their  contract  of  lease,  practically  said  to 
the  defendant  Smith  that  they  would  grant 
him  the  privileges  of  the  lease  as  spedfied 
on  tile  conditions  that  he  would  make  the 
agreed  payments,  execute  the  $50,000  bond, 
and  construct  the  building  provided  for ;  and, 
In  the  event  of  his  failure  to  furnish  the 
$50,000  bond  which  was  preliminary  to  the 
construction  of  the  building,  he  would  for- 
feit 14^0001    Tba  transactloQ  wu  a  plain 


I  contract  whlcb  the  parties  apparently  un- 
derstood and  clearly  e:qires8ed  In  tbelr  writ- 
ings. Their  intejftion  then  being  plain,  there 
is  no  good  reason  for  the  court  to  say  that 
the  parties  meant  something  other  than  tliat 
expressed  In  their  agreement  The  sum  fix- 
ed does  not  appear  to  be,  and  la  not  shown 
to  be,  disproportionate  to  either  the  actual 
or  presumed  damages.  It  does  not  appear 
that  one  party  to  the  contract  was  a  victim 
of  oppression.  The  loss  naturally  resulting 
from  nonperformance  of  the  stipulation  was 
vague  and  uncertain,  and  as  declared  in  the 
bond  itself  was  a  proper  subject  of  contract 
between  the  parties.  We  cannot  declare  as 
a  matter  ef  law  that  the  damages  agreed 
upon  are  so  excessive  as  to  justify  the  court 
in  declaring  that  the  stipulation  shoald  be 
treated  as  a  penalty. 

It  is  strongly  urged  by  counsel  for  de- 
fendants that  if  a  minor  condition  in  the 
bond  had  been  broken,  and  the  plaintiffs  bad 
been  damaged  in  the  sum  of  $10,  or  had  paid 
the  taxes  one  day  after  the  time  due,  accord- 
ing to  the  language  thereof,  the  plaintiffs 
would  have  claimed  to  be  entitled  to  the 
$6,000  as  liquidated  damages.  Suffice  it  to 
say  that  that  is  not  the  case  under  consid- 
eration. It  is  easy  to  assume  that  the 
amount  stipulated  would  be  unreasonable 
and  unconscionable  in  case  of  the  noncom- 
pliance with  a  minor  condition  of  the  ob- 
ligation. Such  an  assumption,  however,  Is 
unnecessary  for  the  determination  of  Uiis 
case.  Each  case  must  depend  upon  Its  own 
particular  facts  and  not  upon  assumed  facts. 

[I]  It  la  also  contended  that  the  bond  Is 
indefinite  as  to  the  provision  relating  to  the 
execution  of  the  $60,000  bond  not  later  than 
65  days  before  the  commencement  of  the  re- 
moval of  the  old  building  now  standing  upon 
the  leased  property,  which  would  necessarily 
be  not  less  than  66  days  before  the  com- 
mencement of  the  erection  of  the  new  build- 
ing. But  it  will  be  noticed  that  the  bond 
plainly  provides  for  the  commenc^nent  of 
the  new  building  within  one  year  from  the 
date  of  the  lease. 

17]  The  complaint  charges  that,  after  the 
expiration  of  the  year,  the  defendant  Smith 
had  wholly  failed  to  execute  such  bond.  It 
was  agreed  in  the  lease  to  execute  the  build- 
ing bond  with  surety,  conditioned  that  the 
lessee  would  construct  and  pay  for  a  build- 
ing on  the  leased  premises  as  specified, 
"which  bond  shall  be  made  to  the  lessors  and 
in  form  and  conditioned  as  they  may  desire 
and  which  must  be  satisfactory  to  them." 
It  Is  contended  on  behalf  of  defendants  that 
this  Is  too  indefinite  for  enforcement  It 
therefore  appears  that  the  substance  of  the 
condition  of  the  bond  is  specified  In  the  con- 
tract The  plaintiffs,  under  these  terma, 
would  have  the  right  to  demand  a  bond  so 
framed  that  the  conditions  would  embrace 
those  spedfled  in  the  lease,  and  one  so  plain 
as  to  ft>rm  that  there  would  be  no  likelihood 
of  nwaiforcement  on  account  of  form.  Tb^ 
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would  hare  been  bound  to  be  aatlsfled  with 
such  a  bond  wltb  a  good,  safe,  and  re- 
liable Burety.  Defendant  ^mlth  was  given 
poaacaslon  ot  the  premises  and  enjoyed  the 
use  thereof  for  a  considerable  Ome,  receiv- 
ing all  the  advantages  from  the  covenants 
of  the  plaintiffs.  In  determining  the  question 
as  to  the  certainty  of  this  contract  the  court 
most  treat  the  contract  as  having  been  par- 
tially performed  by  the  plalntlflb.  Defend- 
ants have  obtained  to  some  extent  the  advan- 
tages of  the  contract,  and  are  now  setidng 
to  avoid  the  disadvantages.  The  construc- 
tion of  the  building  was  the  main  condition 
of  the  bond.  Th&t  condition  was  expressed 
with  certainty.  The  plalntUFs  could  not 
have  arbitrarily  refused  to  accept  a  bond 
because  It  was  not  in  the  particular  form 
that  they  might  desire,  nor  have  arbitrarily 
refused  on  the  ground  that  it  was  not  satis- 
factory to  them.  If,  in  fitct,  It  did  answer  the 
requlremrats  epedfled. 

In  the  case  of  Olympla  Bottling  Works  t. 
Olympla  Brewing  Co.,  S6  Or,  87,  at  page  93, 
the  conrt,  107  Pac.  969,  at  page  971,  said: 
"While  In  the  case  at  bar,  taking  the  con- 
tract as  a  whol^  it  is  manifest  that  the 
right  to  continue  the  agency  for  the  addi- 
tional flve-year  period  constituted  a  very  Im- 
portant part  of  the  consideration  for  the  first 
five  years*  service,  and  the  contract  having 
been  fully  executed,  and  the  consideration 
thereby  fully  paid  for  the  first  period,  more 
latitude  should  be  allowed  in  determining 
whether  the  provision  In  the  contract,  where- 
by the  party  paying  such  consideration  was 
to  receive  the  t>eneflt  thereof,  than  in  a  case 
where  the  option  or  contract  is  merely  ex- 
ecutory, or  partly  executory."  See,  also, 
Uvesley  v.  Johnston,  46  Or.  30,  46,  47,  76 
Paa  18.  946.  66  U  B.  A.  783,  106  Am.  St 
Rep.  647;  Hawkins  v.  Graham.  149  Mass. 
284,  21  N.  Bi  312,  14  Am.  St  Rep.  422.  In 
9  Oya  p.  624,  the  rule  is  laid  down  as  fol- 
lows: "In  the  cases  above  referred  to  the 
promissor  must  act  honestly  and  in  good 
taltb.  His  dissatisfaction  must  be  actual 
and  not  feigned ;  real  and  not  merely  pre- 
tended. He  must.  U  a  test  is  necessary  to 
determine  fitness,  give  that  teat  or  allow  It 
to  be  made," 

The  demurrers  therefore  were  properly 
overruled.  The  Judgment  of  the  lower  conrt 
will  be  affirmed. 


KCATD  a  reL  PBOCTOB  t.  BAT  OITT 
et  aL 

(Supreme  Court  ot  Oregon.    April  29,  191S,) 

1.  MDNICIPAI.  COBPOa&TIONS  (I  12*)— Ihcca- 
POBATION  —  OBDER  —  EbBOBS  —  CoEBKC- 

TiON  Nunc  Pbo  Tunc. 

Where  the  journal  entry  of  the  county 
court  grautiog  a  petition  for  the  Incorporation 
of  a  municipality  did  not  correctly  contain  the 
order  made  lo  tbat  it  did  not  correctly  describe 
the  territory  of  the  corporation,  the  error  may 


be  corrected  by  an  order  nunc  pro  tunc  which 
will  validate  the  description. 

[Ed.  Note.— For  other  cases,  see  Hnnidpal 
CorporatlonB,  Cent  Dig.  f|  22-32;  Dec  Dig. 
I  i5.*] 

2.  HuiaCIFAX  COSPOKATIOlfB  (I  7*)— IHOOBPO- 

BATION— liARn  InOLUDBD. 

Under  U  O.  L.  f  3206.  providing  that  any 
portion  of  a  county  containing  not  less  than 
160  inhabitanti  and  not  already  incorporated 
as  a  municipali^  mav  become  incorporated,  the 
connty  court,  which  has  the  power  of  grantiog 
and  denying  petitions  for  incorporation,  may 
grant  a  petition  for  the  incorporation  of  a  mu- 
nicipality, even  though  the  petition  includes 
agricultural  and  tide  lands  within  the  bounda- 
ries of  the  county. 

[Bd.  Note.— For  other  cases,  see  Manldpal 
Corporations,  Cmt.  Dig.  ||  13r-18;  Dec  Dig.  | 

7.  *] 

8.  Municipal  Oobpobaixons  (1 18*)— Attack 
ON  VALiorrr. 

Persons  aggrieved  or  desiring  to  object  to 
the  tDcinsion  of  their  land  within-  the  limits  of 
a  mtmlcipality  must  present  their  objections  at 
the  hearing  on  the  petition  for  incorporation 
and  correct  any  errors  of  the  cotmty  court  by 
review  or  appeal,  and  cannot  subsequently  teat 
the  validity  of  the  proceedings  by  quo  war- 
ranto. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  ^-M;  Dec  Dig. 

4.  MumOIFAI.  COBPOBATIONB  (|  43*)— PLATS 
— VAOATIOn- Appucation- NsCBSSITr. 
Under  I*  O.  L.  |  Saoe.  proridlng  tor  the 
▼Bcation  of  lots  or  streets  In  unlnoorporated 
towns,  the  vacation  of  a  block  contained  in  the 
original  plat  of  a  town  cannot  be  had  without 
the  application  provided  for  In  the  statute. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
p^rations,  Cent  Dig.  U  120,  121 ;  Dec  Dig. 

0.  UunOIFAL  COBPOBATZOns  (i  12*)— Oboan- 

zzATioir— DBSCBrpnoH. 

The  incorporation  of  a  muDicipall^  Is  not 
Invalid  for  vagueness  of  description  where  the 
becinuing  point  was  block  20  and  there  was 
only  on«  block  20  appearing  on  any  plat  of  the 
town. 

[EJd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SS  22-32 ;  Dec  Dig.  | 
12.*] 

a  Municipal  Cobpobations  H  12«)— Incob- 

FOBATIOnS— DlSCBIPTIon— SUKFICUNCT. 

In  view  of  Ia  O.  L.  {  878,  providing  that 
in  conatming  conveyances  of  real  property, 
when  paramount  or  Tislble  boundaries  are  In- 
consistent with  measurements,  the  boundaries 
or  monuments  are  paramount  the  description 
of  land  Incorporated  In  a  municipality  will  be 
held  sufficioat  where  there  are  monuments 
which  will  enable  the  last  call  to  be  run.  even 
though  the  courses  and  distances  fixed  are  not 
correct 

[Ed.  Note.— For  other  cases,  see  Muniei>al 
Corporations,  Cent  Dig.  H  22-82;  Dec  Dir  1 
12.*1 

7.  Constitutional  Law  (|  48*)- Incobpoba- 

TIONS— Act— Co  N  BTITUTIO  NALITT. 

Lk  O.  Ia  I  8200.  providing  that  any  portion 
of  a  county,  containmg  not  less  than  ISO  in- 
habitants and  not  already  Incorporated,  may  be 
incorporated  as  a  muoiclpality,  having  been  on 
the  statute  hooke  for  many  years  and  been  ac- 
quiesced in  by  the  pubiic-and  reconised  by  the 
courts,  must  be  l^ld  constitutional  in  the  ab- 
sence of  a  clear  showing  of  Its  invalidity. 

[Ed.  Note.— For  other  caBea,  see  Constitution- 
al Law.  Cent  Dig.  }  46;  Dec  Dig.  |  48;* 
Statutes.  Cent  Dig.  f  S6.] 
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Appeal  from .  Circuit  Court,  Tillamook 
County;  miliam  GaUoway,  Juiige. 

Action  by  tbe  State  In  the  nature  of  qqo 
warranto  by  John  H.  HcNary,  prosecuting 
attorney,  apon  the  relation  of  W.  B.  Proc- 
tor, Jr^  against  Bay  City  and  others.  From 
a  indgiDent  for  defoidants,  relator  apx>eaiti. 
Afflrmeda 

This  la  an  actton  In  the  nature  of  quo 
warranto  to  determine  the  legality  of  the  in- 
corporation proceedings  of  the  town  of  Bay 
City,  located  on  Tillamook  Bay,  In  Tilla- 
mook connly,  Or.  PiDceedinga  In  the  at- 
tempted Incorporation  were  began  In  May, 
.1910,  under  the  geueral  incorporation  act, 
found  in  chapter  1,  tit  26,  U  O.  I*  The  pe- 
titiim  hcxein  provided  tor  was  filed  in  the 
county  court  of  Tillamook  count?  on  Hay 
4,  1010,  after  notice  being  r^ularly  given 
as  required  hy  statute,  and  the  petition 
came  on  for  hearing  on  June  4,  1010.  Nu- 
merous objections  having  been  filed,  a  lai^ 
area  of  land  was  eliminated  by  the  court 
from  the  proposed  limits  of  the  corporation, 
so  that  the  boundaries  of  the  proposed  cor- 
poration were  finally  determined  by  the  court 
as  follows:  "Beginning  at  the  southwest 
comer  of  block  20  in  Bar  Tlew  addition  to 
Bay  City,  as  the  same  now  appears  of  rec- 
ord, and  running  thence  east  along  the  sonth 
line  of  said  blo<^  20  and  an  extension  there- 
of to  intersect  with  the  east  line  extended, 
of  Bar  View  addition  to  Bay  City,  according 
to  the  present  recorded  plat  thereof;  thence 
north  to  the  north  line  of  said  Bar  View 
addition ;  thence  east  to  tbe  quarter  section 
line  running  north  and  south  through  sec- 
tion 2,  In  township  1  sonth,  of  range  10  west, 
of  the  Willamette  meridian ;  thence  north  to 
the  center  of  section  35,  In  township  1  north, 
of  range  10  west,  of  the  Willamette  meridian; 
thence  west  to  the  east  line  of  Central  ad- 
dition to  the  town  of  Bay  City,  according 
to  the  present  recorded  plat  thereof;  thence 
north  to  the  nortl^ast  corner  of  said  Cen- 
tral addition ;  thence  west  to  the  channel  of 
Tillamook  bay;  thrace  along  said  channel 
to  a  point  due  west  of  the  northwest  comer 
of  block  13  In  Bar  View  addition  to  Bay 
City,  according  to  the  present  recorded  plat 
thereof;  thence  east  to  the  northwest  cor- 
ner of  said  block  13;  thence  sonth  along 
the  east  line  of  Adams  street  in  said  Bar 
View  addition  to  the  place  of  beginning." 

In  entering  tbe  foregoing  order,  the  clerk, 
through  a  clerical  error,  omitted  the  fol- 
lowing course:  "Thence  north  to  the  north 
line  of  said  Bar  View  addition" — and  the 
effect  of  this  omission  was  to  include  45 
acres  of  land  that  were  not  included  with- 
in the  boundaries  named  In  the  petition.  On 
that  error  counsel  for  appellants  have  chiefly 
based  the  arguments  contained  in  their  brief. 
This  error  was  not  discovered  until  after 
the  case  had  been  brought  to  this  court 
Since  then  the  county  court  has  corrected 
the  entry  by  entering  a  nunc  pro  tunc  order 


reciting  what  the  exaet  order  made  by  the 
court  was,  and  entering  the  order  accord- 
ingly. By  stipulation  a  certified  copy  of  tbe 
corrected  order  has  been  filed  In  this  court, 
and  it  is  agreed  that  It  may  be  considered 
by  this  court  the  same  as  if  it  had  been 
made  before  the  trial  of  the  cause  below  and 
had  been  introduced  in  evidence  on  auch 
triaL  The  nunc  pro  tunc  order  aforesaid 
was  entered  after  the  brief  of  couns^  for 
appellant  had  been  served,  hence  was  not 
considered  therein;  but  it  necessarily  elimi- 
nate the  question  raised  In  appellant's  brief 
relatli^  to  a  discrepancy  between  the  notice 
of  election  and  the  order  of  the  court  fixing 
tbe  boundaries.  The  principal  irregularities 
urged  by  counsel  in  addition  to  the  one 
first  mentioned  are:  (1)  The  indoidon  with- 
in the  boundaries  of  the  allied  corporation 
of  ttdelanda  owned  tbe  state  or  by  p^ 
sons  or  private  corporatlona.  Indnslon 
within  the  boundaries  of  the  corporation  of 
a  limited  amount  of  farming  and  agricultural 
lands.  (3)  VaffueneMi  and  uncertainty  In 
the  boundaries  of  territory  attempted 
to  be  inooii^orate^  by  reason  of  the  fact 
that  the  place  of  beginning  Is  given  as  the 
southwest  comer  of  block  20,  which  block 
had  theretofore  amieared  upon  a  recorded 
plat,  but  the  vacation  whereof  had  been  at- 
tempted by  the  filing  and  recording  of  a  so- 
called  "correction  plat"  (4)  Vagueness  and 
uncertainty  in  the  boundarlea  of  the  terri- 
tory to  be  incorporated  by  reason  of  the  ftict 
"that  the  metes  and  boundaries  of  the  at- 
tempted incorporation,  aa  described  in  all 
of  the  notices  and  orders  relating  thereto, 
fall  to  cLoM  at  tbe  place  of  beginning." 
There  was  a  judgment  for  defendants,  and 
tbe  state  appoUs. 

Albert  B.  Hldgway,  of  Portland  (John  H. 
McNary,  of  Salem,  George  Wlllett  of  Tilla- 
mook, and  Ridgway  &  Johnson,  of  Fort- 
land,  on  the  brief),  for  appellant  CX  W. 
E*ulton,  of  Portland  (Blmon  A.  Geneste,  of 
Bay  dty,  on  the  tMclef),  for  respondents 

McBRIDE,  a  J.  (after  stating  the  facts  as 
above).  This  case  has  been  so  ably  and  fair- 
ly presented  that  we  regret  that  the  pressure 
of  business  in  this  court  precludes  us  from 
a  more  extended  discussion  of  the  points 
pmented.  This  omission  is  not  due  to  the 
fact  that  they  have  not  been  carefully  con- 
sidered, but  because  other  and  urgent  busi- 
ness precludes  the  editorial  labor  of  dis- 
cusains  at  greater  length  the  arguments 
submitted. 

[1]  As  observed  in  the  statement  of  the 
case,  we  consider  tbe  correction  of  the  jour- 
nal entry,  fixing  the  proposed  boundaries  so 
as  to  make  them  conform  to  the  actual  order 
of  the  court,  was  an  act  entirely  within  tbe 
power  of  the  court  and  proper  under  the 
circumstances.  1  Black  on  Judgments  (2d 
Bd.)  I  ISl ;  Allen  v.  Sales,  SO  Bio.  28. 
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[I]  We  Bee  no  Irregnlarlty  In  tlie  Indtudon 
of  certain  agricultural  land  and  tldelands 
adjacent  to  the  shores  of  Tillamook  Bay 
within  the  boundaries  of  the  proposed  cor- 
poration. By  section  2S72,  L.  O-  L.,  the  whole 
of  Tillamook  Bay  la  Included  In  Tillamook 
county.  The  language  of  this  section  Is  cer- 
tainly broad  enough  to  Include  all  tideland 
situated  along  Its  shores.  Section  3206,  L. 
O.  L.,  Is  as  follows:  "Any  portion  of  a  coun- 
ty In  this  state  contalnli^E  not  less  than  one 
hundred  and  fifty  inhabitants,  and  not  al- 
ready incoriwrated  as  a  municipal  corpo- 
ration, may  become  incorporated  under  the 
pro  visions  of  this  act,  and  when  so  incorpo- 
rated .shall  hare  the  powers  conferred,  or 
that  may  hereafter  be  conferred  by  general 
statutes  duly  enacted  by  the  legJstatlTe  as- 
sembly of  this  state."  It  will  be  seen  from 
this  that  the  right  to  incorporate  Is  not 
granted  solely  to  regularly  laid  out  and  plat- 
ted towDs,  but  may  be  granted  to  the  fnliabl* 
tants  at  any  part  of  a  ooonty,  and  may  by 
necessary  Implication  Indnde  any  character 
of  land,  whether  jOatted  or  agrlcaltnral. 
The  law  has  wisely  left  with  the  county 
court  the  power  of  granting  or  denying  pe- 
titions for  Inoorporationa,  and  authorized 
it  to  fix  the  boundaries  according  to  its  own 
best  Judgment 

[I]  As  we  obswved  In  the  case  of  State  ex 
rd.  T.  Port  of  Bay  City,  129  Pac  406,  per- 
sons aggrieved  or  dedrlng  to  object  to  the 
inclusion  of  their  land  within  the  bound- 
aries of  a  corporation  are  by  the  published 
notice  of  the  pendency  of  the  petition  called 
Into  court  to  assert  their  rights  and  have  an 
easy  and  simple  method  by  review  or  appeal 
by  which  to  correct  any  errors  committed  by 
the  connty  court  Having  had  their  day  in 
court  in  the  original  proceeding,  they  will 
not  be  heard  to  urge,  In  a  proceeding  of  this 
character,  matters  which  they  might  season- 
ably bare  urged  before  the  result  of  the 
election  was  declared. 

[4,  f]  There  Is  no  uncertainty  as  to  the 
beginning  point  It  appears  from  the  record 
that,  as  originally  laid  out,  platted,  and  dedi- 
cated, block  20  was  Included  In  and  designat- 
ed on  the  plat,  but  that  subsequently,  and 
after  the  plat  had  been  recorded,  a  new 
plat  and  dedication  was  filed  purporting  to 
be  a  correction  of  the  original,  from  which 
new  plat  block  20  was  excluded.  It  does  not 
appear  that  any  application  was  made  to  the 
county  court  for  the  Tacatlon  of  that  part  of 
the  original  plat  omitted  in  the  subsequent 
plat,  as  required  by  section  8276,  L.  O.  L., 
and  it  would  therefore  appear  that  the  sub- 
sequent attempted  vacation  was  void.  In 
any  event,  there  is  no  other  block  20  appear- 
ing on  any  plat  of  Bay  City  addition,  except 
the  block  20  described  In  the  original  plat; 
and  the  call  for  the  southwest  corner  of 
block  20  Is  therefore  sufficiently  certain. 

[6]  Tested  by  the  well-understood  rules 


of  law  applied  to  grants  of  real  iwoperty, 
there  Is  no  uncertainty  as  to  the  last  call 
in  the  description,  whidi  reads:  "Thence 
south  along  the  east  line  of  Adams  stre^ 
*  *  *  to  the  place  of  beginning."  A  Ut- 
eral  compliance  with  this  call  would  take  the 
line  250  feet  east  of  the  j^ce  of  be^nning. 
The  call  preceding  this  takes  the  line  to  the 
east  boundary  of  Adams  street  Here  there 
is  one  fixed  and  definite  monument  and  the 
soi^thwest  comer  of  bIo<&  20  Is  another. 
The  courses  and  distances  most  yield  to 
these  monuments,  and  the  true  course  Is  a 
straight  line  from  one  to  the  other.  Section 
878,  Lu  O.  L. ;  White  v.  Luning,  93  U.  S.  614. 
23  L.  Ed.  938 ;  Sanders'  v.  Bldridge.  46  Iowa, 
34;  Tognazzinl  v.  Moiganti.  84  CaL  159,  23 
Pac.  1085;  Anderson  v.  Richardson,  92  CaL 
623,  28  Pac.  679.  We  see  no  good  reason  why 
a  description  of  boundaries  sufficient  to  sat- 
isfy the  demands  of  the  law  In  regard  to  a 
deed  should  not  be  suffldoit  to  designate 
the  boundaries  of  a  municipal  corporation. 
Many  of  the  countira  of  this  state  have 
boundaries  upon  navigiable  streams;  such 
boundaries  being,  of  course,  the  center  of 
the  channel,  whldi,  while  mathematlcaUy 
certain,  is  in  fact  often  difficult  of  ascertain- 
ment Others  are  bounded  by  the  summits 
of  mountain  ranges  equally  Indefinite  in  prac- 
tice, but  capable  of  mathematical  determina- 
tion by  surveys.  Here  there  la  nothing  to 
prevent  an  exact  practical  ascertainment  of 
the  boundary  at  any  time  and  without  delay 
or  surv^. 

[7]  It  is  suggested  tliat  the  act  authorizing 
the  incorporation  of  towns  (L.  O.  Ij.  1  3206 
et  seq.)  is  unconstitutional;  but  no  sound 
argument  can  be  brought  to  sostain  this 
contention.  It  has  been  on  the  statute  books 
for  many  years,  has  been  frequently  invoked, 
and  generally  acquiesced  in  by  the  public 
and  recognized  by  the  courts.  Under  its  pro- 
visions, many  towns  have  beea  incorporated 
and  have  grown  into  i>rosperou8  munidinll- 
ties.  If  there  existed  a  feasonable  donbt  as 
to  the  constitutionality  of  the  act;  we  would 
under  well-known  and  often-reiterated  max- 
ims of  the  law,  be  constrained  to  hold  it 
constitutional;  but  in  this  case  we  can  well 
go  further  and  say  that  we  have  no  donbt  as 
to  its  constitutionality. 

The  Judgment  of  the  drcoit  court  Is  af- 
firmed. 


HILL  V.  SULLIVAN. 
(Court  of  Appeals  of  Colorado.   April  14,  1913. 

Rehearing  Denied  Ma;  12,  1913.) 
1.  APPEAL    AND    EBBOa    ({  928*)— PBESUICP- 

TioNs  in  SuppoBT  or  Judoubnt. 

Where  the  instructiona  are  not  in  the  ab- 
stract, and  DO  exceptions  were  reserved  thereto, 
it  will  be  assumed  that  the  matters  in  issue 
were  suitmitted  by  proper  Instructions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Gent  Dig.  ||  37^>-37M;  Dea  Dig.  f 
928.*] 
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2.  TsiAL  (§  £9*)— HiBcoNmrot  or  Juoax. 

It  waa  reveraible  error  fur  the  trial  jadge 
In  open  coart  before  the  taking  of  teatimonr 
had  been  concluded,  and  in  the  presence  of  the 
litigants,  their  connsel.  and  every  one  connected 
with  the  trial  except  toe  iniy,  to  charge  defend- 
ant's witnesBea  with  periury,  and  order  them  to 
be  placed  under  bond  to  await  the  action  of 
the  district  attomer,  espedallr  where  the  evi- 
dence to  eathblish  the  caoae  of  action  was  un- 
satisfactory, since  the  act  would  naturally  tend 
to  orerawe  defendant's  other  witnesses,  and  ter- 
rorize those  in  question,  and  possibly  dq>iiTC 
defendant  of  advantageous  testimony. 

[Ed.  Note.— For  other  cases,  see  TriaL  Gent 
Dig.  U  8(f-83,  009;  Dec.  Dig.  1  28;*] 

Appeal  from  District  Gourt,  City  and  Ooon- 
ty  oC  D«iT«r;  Hnb^  L.  E^ttnck,  Judge. 

Action  by  Annie  Snlllvan  agalnat  Boaa- 
Une  H.  HllL  Judgment  for  plaintUf,  and 
defendant  appeals.  Berenwd  and  remanded. 

John  T.  Bottom,  ot  DenvcT,  for  appellant 
R.  D.  Rees,  of  Denver,  for  appellee. 

CUNNINGHAM,  P.  J.  On  April  4,  1908, 
appellee,  while  walking  on  the  sidewallc  on 
the  easterly  side  of  Eilghteentb  street,  be- 
tween California  and  Stout  streets,  in  the 
dty  of  Denver,  between  2  and  3  o'clo<%  In 
the  afternoon,  caught  her  foot  in  an  upturn- 
ed corner  of  a  woven  wire  mat  lying  upon 
the  iddewalk  in  front  of  the  Lewteton  Hotel, 
which  was  at  the  time  under  a  lease  to  and 
being  operated  by  appellant  As  a  result  ot 
the  plalntlfTs  tripping  upon  the  mat  she  was 
thrown  to  the  sidewalk,  and  sustained  se- 
rious twdlly  Injury  not  necessary  to  be  de< 
Bcrll)ed.  The  corner  of  the  mat  was  up- 
turned to  the  extent  of  about  two  inches. 
The  mat  was  about  22  Inches  In  width  by 
80  inches  In  length.  Plaintiff  was  wholly 
unaware  of  the  existence  of  the  mat  upon 
the  sidewalk.  The  Jury  returned  a  verdict 
in  fovor  of  plaintiff  in  the  sum  of  f600, 
upon  which  judgment  was  entered,  after 
motion  for  new  trial  had  been  overruled, 
and  the  defendant  brings  the  case  here  on 
appeaL 

[t]  No  exceptions  were  preserved-  to  the 
instructions,  nor  are  the  same  set  forth  in 
the  abstract  It  must  be  as&umed,  therefore, 
that  both  the  question  of  negligence  and 
contributory  negligence,  which  were  pleaded 
by  the  defendant,  were  submitted  to  the 
Jury  under  proper  Instructions.  Each  mem- 
ber of  the  court  has  given  to  the  record  In 
this  case,  which  Is  short  much  more  than 
the  ordinary  consideration,  because  of  our 
unwillingness  to  disturb  tiie  judgments  of 
trial  courts.  The  evidence  ot  negligence  in 
this  case  is  meager  In  the  extreme.  There 
Is  nothing  In  the  record  to  indicate,  or  from 
which  an  inference  can  be  drawn,  who  was 
responsible  for  removing  the  mat  from  with- 
in the  hotel,  where  It  belonged,  to  the  place 
where  it  was,  upon  the  sidewalk,  unless  the 
doctrine  of  res  Ipsa  loQultur  Is  Invoked,  and 
this  doctrine  can  be  applied  only  upon  the 
theory  that  because  the  mat  was  the  property 


ot  tb6  botd  compai^,  aud  under  Its  eKdn^ye 
control,  and  belonged  within  the  hotel,  and 
was  found  without  the  hotel  on  the  walk, 
its  presence  In  an  Impropw  place,  under 
such  drcnmstances,  called  for  an  explanation 
from  the  defmdant;  and,  she  having  failed 
to  make  any  explanation  satl^ctory  to  the 
jury,  their  finding  of  negligence  was  vrar- 
ranted.  There  was  some  vagne  testimony 
given  by  one  of  the  MuployAi  of  the  hotel 
to  the  effect  that  baggagemen  sometimes  In 
removing  tmnlcs  from  the  hotel  dragged 
this  mat  out  upon  the  eldewalk,  but  that 
the  mat  reached  the  stdewaUc  on  the  day 
of  the  aeddent  In  this  manner  the  witness 
did  not.  pretend  to  say.  Ttaim  was  no  evi- 
dence whatever  to  indicate  how  long  the  mat 
had  been  upon  the  ddewalk  jtrin  to  the 
time  when  plaintiff  trlRped  upon  it  and  le- 
ctived  lier  injuries.  The  members  of  flie 
court  are  not  In  accord  a>  to  whether  or  not 
the  doctrine  of  ree  ipsa  loquitur  can  be  In- 
voked by  the  plaintiff  An  this  case,  but  in 
view  of  a  certain  Incident  that  occurred  dur- 
ing the  piDgresB  of  the  trial,  to  wliidi  we 
shall  presently  advert,  It  la  the  unanimous 
oi^nlon  of  the  court  that  the  judgment  oiuht 
to  be  reversed  and  the  cause  remanded  for 
retrial. 

[2]  The  case  was  called  for  trial  on  Jime 
lOtb,.  and  vras  contlmied  through  the  lltii, 
at  least,  as  the  verdict  was  not  returned 
Into  court  until  June  12th.  On  tt)e  first  day 
of  the  trial,  and  a  considerable  length  of 
time  before  the  biking  of  testimony  had  been 
concluded  (the  record  showing  some  fifty-four 
-folios  of  testimony  taken  aftw  die  incident 
to  which  we  are  about  to  allude),  the  trial 
judge  excused  the  Jury,  and  called  two  wit- 
nesses of  the  d^mdant  before  the  bar  of 
the  court,  and  told  them  that  he  believed 
they  had  committed  deliberate  and  willful 
perjury,  and  ordered  them  to  be  placed  under 
bond  In  the  sum  of  |1,000  to  await  the  action 
of  the  district  attorney.  We  are  unable  to 
discover  anything  in  the  testimony  of  the  two 
witnesses  that  would  warrant  so  drastic  an 
action  on  the  part  of  the  trial  judge.  The 
effect  of  the  Judge's  severe  arraignment  ot 
the  witnesses,  and  his  placing  them  under 
arrest  or  bond,  would  naturally  tend  to  over- 
awe any  other  witnesses  which  the  defendant 
might  have  desired  later  to  call,  and  could 
have  had  no  other  effect  than  to  terrorize 
the  two  witnesses  In  question,  whose  fur- 
ther testimony  might  well  have  been  highly 
advantageous  to  the  defendant  at  a  later 
stage  of  the  case.  The  Jury,  It  Is  true,  was 
excused  at  the  time  of  the  occurrence  we 
are  considering,  but  it  occurred  in  open 
court  apparently  In  the  presence  of  the 
litlgante  and  their  counsel,  and,  so  far 
as  the  record  discloses,  in  the  presence  of 
every  one  connected  in  any  way  with  the 
trial  save  the  Jury.  As  we  have  already 
steted,  this  transaction  occurred  during  the 
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flrat  day  of  the  trial,  and  the  record  dla- 
ctosoB  that  one  of  tbft  erailiig  papen  mibllsta- 
ed  In  tlie  dtj  of  Denver  on  tbat  day  contain- 
ed an  aconmt  thereof. 

We  are  loatlie  to  criticise  tbe  conduct  of 
trial  Judges,  for  we  recognise  tbat  their 
duties  are  arduons,  and  of  necessity  they  are 
oftra  called  upon  to  hastily  determine  and 
snmnuurtly  pwform  them.  But  UKir  very 
great  power  and  thdr  tremendous  Influence 
upon  the  results  if  a  trial  call  for  extreme 
caution  and  great  self-restraint,  to  the  end 
that  this  power  and  influence  be  so  exer* 
dsed  as  to  protect,  rather  than  oidanger, 
the  rl^ts  of  litigants  who  appear  In  th^ 
courts.  Where  'witnesses  of  one  of  the  par- 
ties to  a  suit  are  promptly,  upon  leaving  the 
stand,  and  In  the  midst  of  the  trial,  called  by 
the  trial  Judge  to  the  bar  of  the  court  and 
pnbllcly  denounced  as  perjurers,  and  placed 
under  arrest,  it  seems  probable  that  the 
rights  of  such  party  would  be  thereby  prej- 
udiced. 

In  view  of  the  unsattsfactory  charactw  of 
the  evidence  given  In  this  case  on  the  ques- 
tion of  defendant's  negligence,  it  is  the  more 
probable  that  the  conduct  of  the  trial  Judge, 
to  which  we  have  called  attention,  prejudiced 
her  rights. 

For  the  reasons  given  above,  the  Judgment 
is  reversed,  and  the  cause  mnanded  for  a 
new  trial. 

Revwsed  and  remanded. 


FINDING  V.  GITZBN. 

(Conrt  of  Appeals  of  Colorada    March  10, 
193^.    Rehearing  Denied 
May  12.  1913.) 

1.  Appeal  and  Ebbob  (S  930*)  —  Qussnons 

RSVIEWABLB— BtIDENCE, 

All  conflicting  evidence  on  material  facts 
is  presomed  to  have  been  resolved  by  the  Jury 
Id  favor  of  the  Bucceasfnl  party. 

[Ed.  Note.— For  other  casei,  see  Appeal  and 
Error,  Gent.  Dig.  H  8766-8761;  Dec;  Dig.  I 
930.»3 

2.  MAfflSB  AZTD  Sebvant  (ff  187,  170*)— IlT- 
JUBT  TO  SBBTANT— NEOUOENCK. 

Where  an  employer,  ioetmcting  an  employA 
to  Bcrape  or  varnish  and  finish  the  top  of  ele- 
vators in  a  building  on  Saturday  afternoon  or 
Sunday,  knew  that  the  elevators  would  be  run- 
nin^  but  knew  that  there  would  be  fewer  paa- 
aengera  desiring  to  nse^  the  elevators  on  those 
days,  he  must  exercise  at  least  ordinary  care  In 
furnishing  a  competent  pilot  for  the  elevators, 
and  take  every  rea8(mable  precaution  through 
him  to  so  operate  the  elevators  while  the  em- 
ploy£  was  on  top  as  to  avoid  Injury  to  him, 
snd,  where  the  employe's  only  protection  against 
slipping  from  the  top  was  to  grasp  the  cable, 
the  employer  and  the  elevator  pilot  operating 
the  elevators  most  give  warning  of  contemplat- 
ed movements  of  the  elevators. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  »  269,  270.  278,  274,  277, 
278.  836;  Dec  Dig.  %  ISf.  170.»] 

3.  Mastbb  AND  Sebvant  (|  246*)— Injubt  to 
Sebvani^-Oontbibutobt  Neolioenoe. 

An  employ^  working  just  before  and  at  the 
time  of  an  accident  at  toe  very  place  and  time 


the  employer  had  Ihstmcted  Um  to  work,  and 
doing  tiie  very  work  he  bad  instructed  him  to 
do,  is  not  cbargeaUe  with  negUguwe  by  xaason 
of  working  at  the  time  and  plaice  of  the  aed.- 
dent 

[Ed.  Note.— F»r  other  cases.,  see  Mastw  and 
Servant,  Cent  Dig.  H  660,  778-788;  Dec.  Dig. 
1  246.*] 

4.  Master  and  Sebvant  (I  247*)— Injubt  to 
Sebvant— Nbouoshcb-^buhuhhxbs. 
Drunkenness  of  an  employt  is  not  of  Itself 

negligence,  unless  It  Is  shown  that  such  a  c<m- 

dition  caused  or  contributed  to  the  acddoit 

complained  of. 
[Ed.  Note.--For  other  cases,  see  Master  and 

Servant,  Cent  Dig.  U  796-800;  Dec.  Dig.  | 

247.*] 

6.  Tbial  n  208*)— iNBiBiranoirs— BviDEircB 

TO  Sustain. 

Where,  in  an  action  for  injuries  to  an  em- 
ployfi,  there  is  no  evidence  of  contributory  o^- 
ugence,  the  employer  is  not  entitled  to  an  in- 
struction on  that  question. 

[Ed.  Note.— For  other  cssml  see  Trial,  Cent 
Dig.  ft  606,  686-612;  Diec/Dig.  i  252*] 

6.  Tbial  (|  261*)— Instbuctionb— Requested 
Instbuctions— Betubax.. 

It  is  not  error  to  refuse  an  instruction  mis- 
stating the  law  or  failing  to  properly  define  the 
law  as  applicable  to  the  aahisct>matter  of  the 
instruction. 

[Ed.  Note.— For  other  cases,  see  Trial.  Gent 
Dig.  IS  484,  660,  071.  6^/676;  Dee.  IMg.  | 
261.*] 

7.  Tbial  (t  191*)  — Inbtbuohons— Aasuicp- 
TION  OF  Factb. 

It  Is  not  error  to  refuse  an  instruction 
which  assumes  facts  within  the  exclusive  prov- 
ince of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dtt.  {{  420-431.  485;  Dec.  I^g.  I  191.<^] 

8.  Tbial  (S  260*)— Instbuotions  Cotbbkd  bt 
Chaboe  Given. 

It  Is  not  error  to  refuse  a  requested  In- 
struction included  in  substance  in  the  Instruc 
tions  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  11  661-669;  Dee.  Dig.  {  260.*} 

9.  Macisb  and  Sebvant  (i  826*)--Iff  jubt  to 
Sebvant— Neouqence. 

Though  an  employ^  assumes  the  risks  or- 
dinarily Incident  to  the  service,  the  employer 
must  use  reasonable  care  In  furnishing  compe- 
tent servants,  reasonably  safe  machinery  and 
appliances,  and  a  reasonably  safe  place  in 
which  to  work,  as  well  as  reasonable  care  to 
prevent  Injnries  to  the  employ^ 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  CenLDig.  f  {  668-667 ;  DecDig.  f  226.*! 

Appeal  from  District  Court,  C3ty  and  Coun- 
ty of  Denver;  Greeley  W.  Whltfoid,  Ju^^e. 

Action  by  Margaret  Gltzen  against  Charles 
A.  Finding.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

Julian  O.  Dickinson,  A.  H.  Felkner,  and 
George  B.  Draki^  all  of  Denver,  for  appel- 
lant Talbot  ft  Mannlx,  Thwnas  Ward,  Jr., 
and  G.  D.  Talbot,  all  of  Denver,  for  appellee. 

HURLBUT,  J.  November  24,  1909,  plain- 
tifl  (appellee)  filed  her  complaint  agahist  de- 
fendant  The  complaint  alleged.  In  sub- 
stance that  plaintiff  was  the  widow  of  Henry 
Gltzen ;  that  on  June  29, 1908,  Henry  Gitzen 
was  in  the  employ  of  defendant  as  a  house 
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painter  and  decorator,  and  undor  bis  Instmc- 
ttona  was  on  tbat  day  eciapliig  the  -paint 
from  the  tap  ot  a  passenger  elevator  In  what 
Is  known  as  the  Railroad  BoUdlng  In  Den- 
ver ;  that  at  the  time  of  the  accident  be  was 
on  the  Toot  of  the  elevator,  engaged  in  scrap- 
ing oft  the  paint  with  a  knlf^  and  while  so 
mgaged,  wlthoat  warning  to  Un,  the  eleva- 
tor suddenly  started  to  rise  toward  the  niq;>er 
floora  of  the  building:  that  by  reason  there- 
of he  was  unable  to  maintain  his  hold  on  tbe 
top  of  tbe  cage,  and  was  thereby  pred[4tated 
and  thrown  Into  the  shaft  of  the  adjacent  el- 
evator with  such  force  and  violence  and  from 
BDCfa  a  h^ht  that  he  received  cuts;  wounds 
and  kffnises  from  the  effects  of  wblidi  be  died 
the  same  day;  tbat  the  injurlea  were  caused 
by  the  careleasneiis  and  negligence  of  said  de- 
fendant In  tblB,  to  wit:  Defendant,  having 
pwsonal  knowledge  of  the  prearace  of  Oltaen 
on  top  of  tbe  elevator,  without  warning  or 
notloe  to  blm.  recklessly.  Diligently,  and 
carelessly,  and  not  in  the  viaOae  at  ordina- 
ry care  and  prudmce,  ordored  tibe  pilot  of 
said  elevator,  wtio  was  also  tlie  servant  of 
said  defendant,  to  tianq^ort  talm  ftom  the 
ground  floor  to  one  of  the  ivper  flom  of  tbe 
building;  that  said  pilot  ImmedlatMly  obeyed 
tbe  order  of  defendant,  set  the  maddnery  In 
motion,  and  caused  the  elevator  to  ascend  to 
the  upper  floors  of  tbe  building. 

The  answer  ttmtalned  fivur  defenaea :  (1) 
A  denial  <tf  most  of  the  allegatlona  of  tbe 
eomiOalnt;  09  tbat,  If  Oitien  leotfved  the 
Injuries  allied  in  tbe  complaint,  they  vere 
the  result  of  the  ordinary  dangers  and  risks 
Incident  to  bis  employmmt,  and  were  assum- 
ed by  htm;  ^  that.  If  such  Injuries  occur- 
red, the  time  and  manner  of  doing  the  work 
by  OltMn  was  In  direct  disobedience  of  tbe 
orders  of  dtfendant;  (4)  that,  if  the  injuries 
occurred  to  Oitaen  as  allied,  th^  were  the 
result  of  his  carelessness,  n^llgence  and 
recklessness. 

The  evidoice  In  this  case  Is  not  volumi- 
nous. The  appellant  earnestly  insists  that 
appellee  failed  at  the  trial  to  show  by  suffi- 
cient evidence  the  negligence  charged  against 
him  In  the  complaint  The  following  is  a 
brief  resume  of  tbe  evidence,  viz. : 

The  accident  occurred  Saturday,  Jnne  27, 
1908,  about  4:30  p.  m.  A  few  days  before 
Gitzen  had  been  Instructed  by  defendant  to 
scrape  tbe  paint  off  tbe  roof  of  the  two  ele- 
vators, which  were  located  side  by  side.  One 
was  generally  used  as  a  freight  elevator,  and 
Iterated  by  pulling  on  a  rope.  The  passen- 
ger elevator  was  operated  in  the  usual  way 
by  a  lever.  The  power  came  from  machin- 
ery situated  in  the  basement  It  was  neces- 
sary for  Gitzen  to  be  on  top  of  the  elevator 
in  order  to  do  the  work  assigned  to  him  by 
defendant  The  freight  elevator  was  not 
operated  for  carrying  passengers  on  the  day 
of  tbe  accident  The  engineer,  Seltzer,  tor 
about  IS  minutes  before  the  accident,  had 
been  standing  In  front  of  ttie  levator  talk- 


ing to  Gitsen,  who  was  on  top  of  tbe  same, 
scraping  off  the  paint  During  this  time  the 
elevator  had  not  been  moved.  Shortly  after 
the  engineer  arrived  at  the  elevator  tbe  de- 
fendant came  in,  passed  by  the  front  of  the 
two  elevators  to  the  rear,  and  immediately 
r^umed,  had  a  brief  conversation  with  the 
engineer,  and  soon  entered  tbe  elevator.  The 
elevator  at  once  ascended,  and  while  so  do- 
ing Gitzen  fell  from  tbe  roof  Into  the  ad- 
joining shaft,  and  thence  to  the  'bottom.  The 
statement  of  facta  so  far  may  be  said  to  be 
uncontroverted.  At  this  point  however  a  de- 
cided conflict  In  the  testimony  takes  place. 

Defendant  claims  he  did  not  see  Gitzen  on 
top  of  the  cage,  had  no  conversation  vrlth 
him,  and  did  not  know  of  his  presence  tber& 
As  opposed  to  this,  the  engineer  teatifles  that 
before  stepping  Into  the  elevator  the  defend- 
ant had  a  conversation  wltb  Gltsen,  wbo 
was  then  on  top  of  the  cage.  The  elevator 
pilot  Klzer.  testifies  that  just  before  be  start- 
ed the  elevator,  and  while  defendant  was 
entering,  be  called  to  Gitzen,  telling  him  he 
waa  going  up,  and  that  Gitzen  replied :  "All 
right  Go  ahead."  The  engineer  testifies 
tbat  no  such  conversation  took  place;  that 
be  had  good  hearing,  and  was  within  four  or 
five  feet  of  the  elevator  when  it  started  to 
ascend.  Tbongh  d^endant  was  present  at 
the  time,  be  nowhere  in  bis  testimony  affirms 
or  denies  that  his  pilot  warned  Qitien  as 
stated.  If  the  pilot  gave  tbe  notice  or  warn- 
ing, defendant  must  necessarily  have  beard 
it  or  it  is  fair  to  aasume  he  did;  and,  his 
interests  belni;  so  deeply  involved,  It  is  pass- 
ing strange  that  he  did  not  verl^  the  pilot's 
warning.  If  true.  A  failure  to  do  so  left  an 
apparent  conflict  between  bis  testimony  and 
that  of  the  pilot  The  defendant's  testimony 
that  he  "had  no  Idea  that  any  one  was  cm 
top  of  the  elevator"  Is  not  conaiatent  with 
the  pilot's  evidence  tbat  In  the  presence  of 
defendant  he  gave  notice  to  Oltzen,  and  re- 
ceived his  reply:   "AU  right   Go  ahead." 

[1]  Tbe  disputed  facts  Just  stated  must 
have  been  resolved  by  the  jury  in  favor  of 
plaintiff.  The  general  rule  is  that  all  con> 
fllctlng  evidence  upon  material  facts  la  pre- 
sumed to  bare  been  resolved  by  flie  Jury  In 
favor  of  the  succes^ul  party. 

[2]  The  defendant's  undisputed  testimony 
is  to  the  effect  that  a  few  days  before  the 
accident  he  instmcted  Gitzen  to  scrape  or 
varnish  and  finish  tbe  top  of  these  two  el- 
evators on  Saturday  afternoon  or  Sunday, 
telling  him  in  substance  that  at  sncb  times 
but  fe^  trii>8  were  made  by  the  elevators, 
and  but  few  people  were  then  in  the  build- 
ing. It  la  clear  thra  tbat  defendant  knew 
these  elevators  would  be  running  at  tbe 
time  he  Instructed  Gitzen  to  finish  the  tops, 
and  that  d^endant's  purpose  In  setecting 
Saturday  afternoon  or  Sunday  for  doing  this 
work  was  because  there  would  then  be  few- 
er passengers  desiring  to  use  tbe  elevators, 
and  consequently  fewer  trips  would  be  made 
by  them.   This  being  tbe  case,  it  became 
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ttw  nnqm^ttoned  dntr  of  defmdant  to  ezer- 
tHae  at  least  wdlnary  care  In  tomlBblng  a 
oonqieteiit  and  careful  idiot  for  Ute  elevators, 
and  to  take  evtaty  reasonable  precaution 
throogb  Buch  pilot  to  so  operate  the  ele- 
vators vbile  Oltsen  was  on  top  as  to  avoid 
Injuiy  to  bim.  At  tbe  best,  it  was  a  highly 
basardoiis  onplojrment  There  ms  but  a 
raoaU  space  on  top  of  the  levator  suitable 
for  Gitzen  to  occniv  while  he  was  scrai4i« 
the  paint  therefrom.  It  does  not  appear 
that  any  ralUng  or  ottter  device  was  con- 
Blxncted  on  the  top  to  prevent  him  from 
SUp^ng  off.  The  evidence  seons  to  show 
that  GlbEen's  only  protection  against  slip- 
ping from  the  top  of  the  elevator  was  to 
graq>  the  cable,  wbich  was  attached  to  the 
c^ter  of  the  cage.  This  he  attempted  to 
do  when  the  elevator  started. ,  but  ftiled. 
Tbe  highly,  dangerons  position  of  Oitsen 
while  Bcraipiiig  off  the  paint  most  have  been 
so  appar«t  to  the  ddlMtdant  and  ^vator 
pilot  that  in  016  ezereiBe  of  the  most  ordi- 
nary kind  of  care  it  would  seem  imperative 
that  flie  raising  or  lowering  of  the  levator 
while  GitEm  was  so  emidoyed  should  in 
every  Instance  have  been  immediately  pre- 
ceded by  a  clear  notice  or  warning  to  him 
of  the  contem^ted  movement 

[1,4]  It  most  be  conceded  without  dis- 
pute that  Just  before  and  at  the  time  of  the 
accident  Gitzen  was  woiting  at  the  very 
time  and  place  the  d^endant  had  instructed 
him  to  woric,  and  doing  tlie  very  thing  he 
had  Instructed  him  to  do,  which  makes  it 
clear  that  he  cannot  be  charged  with  negli- 
gence by  reason  thereof.  There  was  some 
elTort  made  to  show  that  Gtttsen  had  been 
drlnktaig  prior  to  the  acddeut,  and  was  in- 
toxicated at  tlie  timeL  The  evidence  in  that 
b^lf  was  weak  and  nnsatisfigictory.  Even 
had  it  been  condnalvely  shown  that  he  had 
been  drinking  or  was  intoxicated  at  the  time, 
there  is  not  a  word  of  testlniony  tending  to 
show  that  lay  reason  thereof  he  ttd  any- 
thing or  omitt^  to  do  anything  which  in 
any  way  contributed  to  the  injuries  re- 
ceived. In  other  words,  dmnkomess  of  It- 
self is  not  negligence,  unless  it  is  shown 
that  such  a  condition  caused  the  accident, 
or  in  a  measure  cmtrlbnted  to  tbe  same 

[I]  We  have  aeardied  the  record  criti- 
cally, bat  fail  to  discover  any  evidence  which 
tends  to  show  Gitsen  guilty  of  contributory 
negligence.  For  this  reason  we  do  not 
think  defendant  was  entitled  to  an  Instruc- 
tion upon  that  question.  U.  P.  By.  Go.  t. 
Tracy,  19  Colo.  831,  35  Pac  6ST. 

We  wlU  now  ^ve  consideration  to  the 
wrors  claimed  in  the  giving  and  refusing 
of  instructions. 

[•-•]  Defendant  tendered  81  instroctions, 
of  which  28  were  refused.  We  do  not  think 
there  was  any  error  in  the  court's  rulings 
in  that  behalf,  tor  tbe  reason  that  they 
elUter  misstate  the  law,  f&il  to  properly  de- 
fine the  law  as  apjdlcable  to  the  subjectr mat- 


ter of  the  instruction,  or  aasome  facts  within 
the  exclusive  (nfovlnce  of  the  Jury,  or  in- 
Btmctlons  given  included  Una  sabstanoe  of 
those  refused.  As  to  the  Instructions  refus- 
ed, a  nnmher  wen  ofEwed  upon  the  question 
of  contributory  negligence,  but  we  do  not 
think  the  court  committed  any  error  in  ex- 
dnding  than,  for  the  seaaona  already  givoi. 

[t]  A  number  of  the  instructiona  refused 
also  r^ted  to  the  qnestlon  of  assumed 
risk.  There  was  no  error  committed  in  this. 
It  Is  dear  from  tbe  evldoice  tliat  the  Injury 
was  not  eansed  by  any  of  the  rides  which 
the  deceased  assumed.  While  we  recognize 
the  wdl-settled  rule  that  an  employe  as- 
sumes all  risks  whkb  are  ordinarl^  and 
natunlly  Inddent  to  the  particular  service 
In  whidt  he  engages,  It  does  not  In  any  sense 
relieve  tl»  onployer  from  the  duty  of  using 
reasonable  care  In  furnishing  competent  serv- 
ants,  reasonably  safe  madilnery  and  appli- 
ances, and  a  reasonably  safe  place  in  which 
his  emi^oyto  are  required  to  woric,  as  well 
as  using  reasonable  care  to  prerait  Injuries 
to  his  employes.  Some  of  the  refused  in- 
structions in  terms  Instmcted  the  Jury  as 
to  whether  or  not  ttie  defmdant  by  Umself 
or  his  enqiloTte  gave  notice  or  warning  to 
the  deceased  Jnat  prior  to  starting  the  ele», 
vator.  Tbe  subject-matter  of  audi  instrao> 
tlons  was  fully  and  fairly  Included  within 
tlie  tenns  of  Instrucflfm  numbered  4,  given 
by  tbe  court,  which  reads  as  follows:  "The 
court  Instmcta  the  jury  that  if  th^  ihid,  by 
a  iweponderance  of  the  evidmoe,  tlut  the 
deceased,  Henry  CHtMU,  was,  at  tlie  time  of 
or  immediately  prior  to  the  hai^ientag  of 
the  injuries  complained  of,  occupying  a  posi- 
tion on  the  roof  of  the  cage  of  tlie  devator 
owned  and  op«ated  by  defendant;  and  that 
the  defendant  thai  knew  of  the  presence  of 
the  said  Henry  Qltnn  upon  such  devator, 
and  that  at  auch  time  the  defmdant  aatered 
said  elevator  and  requested  or  ordered  the 
employ^  In  charge  thereof  to  take  him  to 
a  higher  floor,  and  that  in  eonaeauenoe  of 
sudi  order  or  request  said  employfi  set  the 
elevator  in  motion,  without  the  d^endant 
or  said  devator  employ^  first  ^vlng  warn- 
ing, or  causing  warning  to  be  given,  to  the 
said  ^nry  GltBoi*  so  notifying  him  of  bis 
Intention  to  start  the  devator,  and  by  rea^ 
son  thereof  tbe  said  Henry  Gitsen  lost  his 
footing  on  tbe  roof  of  said  elevator  and  was 
knocked  or  thrown  down  therefrom,  In  such 
wise  to  Inflict  Injuries  causing  hla  death, 
then  and  In  such  &f&it  you  will  flnd  the 
issues  herdn  Joined  for  the  plaintiff  and 
against  the  deftodant"  Tbe  instructions 
given  by  the  court,  taken  together,  fairly 
presented  to  the  Jury  the  law  applicable  to 
the  evidence  disclosed  by  the  record,  and 
substantially  included  all  phases  of  the  case 
which  were  proper  subjecte  for  Instmctlon. 

We  discover  no  reascm  dlsdosed  by  the 
record,  Juatl^ng  a  reversal  of  the  jud^nenb 
The  same  will  be  ■fflrmefl,. 
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YOUNG  CONST.  CO.  T.  RUTH  QOU> 
MINES  CO.  et  aL 

(Sapreme  Coort  of  Arisona.    May  12,  191S.) 

appsax.  and  Ebbob  (I  391*)— BoiTD— New 

Appeal  Bond— Statutes. 

Under  CIt.  Code  1901.  par.  1B06,  aa  amend- 
ed Lawa  1912,  c.  44,  providing  that  no 
appeal  ahall  be  dismissed  or  Judcment  aflBnned 
because  of  an;  defect  in  the  ai^al  bond,  if  the 
appellant  on  saeb  terms  as  the  court  may  direct 
file  ■  sufficient  bond.  It  Is  a  condition  precedent 
to  the  flUns  of  a  new  bond  that  there  be  a  bond 
OB  appeal,  and,  where  the  appellant  has  filed 
no  appeal  bond,  the  court  has  no  jurisdiction  to 
order  a  new  bond. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  20T7-2084,  2097-2068; 
Dec.  iMg.  i  891.»I 

Api>eal  from  Snperior  Court,  MobaTe  Coun- 
ty; Frank  J.  Duffy,  Judge. 

Action  by  tlie  Young  Constniction  Com- 
pany against  the  Rutb  Gold  Mines  Company 
and  another.  JndgnMut  for  defmidants,  and 
plain  tUC  appeals.  DlsmiBsed. 

E.  A.  Meserve  and  Paul  H.  McPherrln, 
both  of  Loa  Angeles,  Cat,  ana  C.  W.  Hem- 
don,  of  Kingman,  for  appellant  E.  8.  Clarh 
and  J.  Ralph  Tascher,  both  of  Prescott,  for 
appellees. 


PER  CURIAM.  Motion  to  dismiss  appeal 
for  the  reason  that  no  bond  has  been  given 
on  appeal  as  required  by  law. 

The  paper  r^ed  npon  by  an>ellant  as 
tlie  bond  on  appeal  Is  as  follows : 

**In  the  Superior  Court  of  the  State  of 
Arizona  In  and  for  the  County 
of  Mohave. 

"Young  Oonstmctlon  Company,  a  corpora- 
tion, PlalntUC,  T.  Ruth  Oold  Mines 
Gompany,  a  oorporaflon,  and  C  D.  Van 
Deman,  Defendant  No.  ^ 

"Cost  Bond. 

"E:now  all  men  by  these  presenti,  that  we. 
Young  Construction  Company,  as  principal, 
and  National  Surety  Company,  a  corporation 
authorized  to  act  as  surety  within  the  state 
of  Arizona,  surety,  do  hereby  acknowledge 
ourselves  Jcdntly  and  severally  bound  to 
Ruth  Oold  Mines  Company,  a  corporation, 
and  C  D.  Van  Deman,  defendants,  for  all 
costs  lu  the  above^ntltled  suit  In  an  amount 
not  to  exceed  two  hundred  dollars;  con- 
ditioned, however,  that  the  said  Young  Con- 
struction Comimny,  a  corporation,  plaintiff, 
will  pay  all  costs  that  may  be  adjudged 
against  It  in  said  suit,  during  Its  pendency, 
or  at  the  final  determination  thereof,  and 
Judgment  for  said  costs  may  be  entered 
against  ns  and  each  of  ns,  in  the  final  Judg- 
ment of  this  cause,  not  to  exceed  said  som  of 
two  hundred  dollars. 

"Witness  our  hands  this  2d  day  of  Janu- 
ary, 1913.   Young  ConstructloQ  Company,  by 


C.  W.  Hemdon,  Its  Attorney.   [SeaU]  Na- 
tional Surely  Company,  by  IL  J.  HltchaU, 
Its  Agent  [SeaL] 
"Xndorsonents : 

"964. 

"Approved  this  Sd  day  of  January,  1913. 
X*.  M.  Teale,  Clerk. 

"FUed  this  Sd  day  of  January,  1913,  at 
9  o'clo(±  a.  m.  Li  M.  Teale,  Clerk." 

The  appellant  admits  that  the  bond  is  in- 
sufficient as  a  bond  on  appeal,  but  requests 
that  it  be  allowed  to  file  a  good  and  suffi- 
cient bond  under  the  provisions  of  chapter 
44  of  the  Session  Laws  of  the  regular  ses- 
sion of  the  First  State  Legislature.  1912; 
this  chapter  being  an  act  to  amend  para- 
graph 1508  of  the  Revised  Statutes  of  1001, 
as  follows:  "1506.  (Sec.  299).  No  appeal 
shall  be  dismissed  or  the  Judgment  affirmed 
by  reason  of  any  defect  or  informality  of  the 
appeal  bond.  If  the  appellant  shall,  within 
such  time  and  upon  such  terms  as  the  court 
may  direct,  file  a  legal  and  sufficient  appeal 
bond.  When  the  bond,  or  affidavit  in  lien 
thereof,  provided  in  the  preceding  sections, 
has  been  filed  and  the  previouB  require- 
ments of  this  title  have  beoi  complied  with, 
the  appeal  or  writ  of  error,  as  the  case  may 
be,  shall  be  held  to  be  perfected."  The  re- 
quir^ents  of  this  chapter  are  very  plain. 
As  a  condition  precedent  to  give  the  relief 
offered  by  Uils  amendment  there  must,  of 
course,  be  a  bond  on  appeal.  The  bond  re- 
cited does  not  purport  to  be  such.  If  a 
bond  on  ai^>eal  be  given  within  the  time 
allowed  by  law  and  there  be  any  defect  or 
informality  In  such  bond,  the  appellant  may, 
upon  such  terms  as  the  court  may  direct 
cure  the  defect  or  informality  by  flUng  a 
legal  and  snffictent  appeal  bond.  In  this  case 
there  Is  no  bond  on  appeal  at  all,  and,  of 
course,  this  court  acquired  no  Jurisdiction 
npon  which  to  base  an  order  giving  the  relief 
mentioned  in  the  statute. 

We  tblnk  the  motion  to  dismiss  appeal  Is 
well  taken.  Appeal  dismissed. 


In  re  THOMS0N*S  ESTATE.    (S.  F.  0,235.) 

(Supreme  Court  of  Califomia.   April  11.  1913. 
Rehearing  Denied  May  10;  191S.) 

1.  GoNiuoTs  ({  176*)— GoMBTBnonoir— Quia* 
TioNS  or  Law  ob  Faot. 

The  construction  of  a  contract  Is  always  a 
question  of  law,  whether  arrived  at  from  mere- 
ly reading  the  contract  or  from  the  face  of  the 
contract  aided  by  extrinsic  evidence. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dii;.  It  767-770.  917,  986,  979,  1041, 
1097.  ISS;  Dec  IHg.  |  176.*] 

2.  CONTBACrS    (I  91*)— VaUMTY— QXTESTIONB 
TOE  JUBT— CONSIDEBATION. 

Whether  a  contract  is  supported  by  a  snf- 
fideut  consideration  is  a  gueBtitm  of  fact 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  i  259 ;  Dec.  Dig.  {  91.«] 
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3.  GuARxmx  a  16*)— GoKsiDU&Tzoit  or  Oon- 

TUOT— NbCKSBITT. 

▲•contract  of  guaranty,  which  was  not 
made  concarrentlr  with  tba  origbial  obllgatioB, 
most  be  mpported  by  en  additional  conBidera- 

tloa. 

[Bd.  Nota.— For  other  caaea,  aee  Ouarantr, 
Gent  Dig.  H  14-17;  Dec  Dig.  1  16.*] 

4.  CoNTBAora  (I  7S*)— CoHaxDEunos-— FoB- 

BKABAKCS. 

While  forbearance  ti  a  good  consideration 
for  a  contract,  it  mart  be  under  an  agreement 
to  forbear ;  mere  forbearance  wltiiont  an  agree- 
ment being  insufficient 

[Ed.  Note.— For  other  cases,  eee  Contracts, 
Cent  Dig.  IS  326,  327 ;  Dec.  Dig.  |  73.*] 

6.  ConrnACTs  (f  88*)— CoNsiDEBATioif— Bna- 

OEN  OF  PbOOF. 

A  written  contract  imports  a  consideration 
placing  the  burden  of  showing  want  of  conaid- 
eration  upon  the  party  asserting  it 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  U  403-106.  407;  Dec.  Dig.  I  8S.*] 

6.  CONTBAOTS        88*)  —  ConSIDBBATION  OF 
GONTBACT. 

Where  the  consideration  declare  in  a  con- 
tract is  not  negatlTed  by  evidence,  the  contract 
itself  sufficient^  shows  tiiat  it  ia  supported  by 
a  conalderation. 

[Bd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  403-405,  407;  Dec.  Dig.  S  88.«] 

7.  EXZCDTOBS  AND  AOiamSTBATOEB  (i  221*)— 

C1.AZM8  AQAinar  EarAix— BviDEtrcB, 
Bvidenoe  in  a  claim  on  a  contnuit  of  guar- 
anty Aeltf  to  sustain  a  finding  that  a  trust  deed 
was  executed  primarily  for  grantor's  personal 
indebtedness,  as  distinguished  from  his  liability 
as  indorser  upon  certain  notes. 

[Bid.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Gent  Dig.  H  901-903U, 
1868,  1801-1803,  iSSS,  1866,  fi7i-lS74,  187S; 
Dea  Dig.  {  22L*] 

D^mrtment  2.  Appeal  firom  Superior 
Court,  City  and  Conu^  of  San  Francisco; 
Thomas  F.  Grabam,  Judge. 

In  the  matter  of  the  Estate  of  Thomas 
Thomson,  deceasedL  From  orders  allowing  a 
claim  of  the  Italian-American  Bank,  Otto  J. 
Crossfleld,  necntor,  and  others,  objectors, 
appeaL  Affirmed. 

James  Alva  Watt  and  John  F.  Clute.  both 
of  San  Francisco,  for  appellants.  D.  Fr^d- 
airlch,  of  San  Francisco,  for  respondent 

HIIN8EU.W,  J.  ISiomas  Thomson  during 
his  UfeOme  bad  given  a  contract  of  guaranty 
to  fbe  Italian-American  Bank,  by  which  be 
guaranteed  the  payment  of  certain  overdae 
promissory  notes,  executed  by  the  Hilton 
Brick  Company,  a  corporatbm,  to  and  owned 
by  the  Italian-American  BaiA.  Thomas 
Thomson  died  testate,  his  will  was  probated, 
and  bis  estate  is  In  proceea  of  administra- 
tion. After  due  publication  of  notice  to  cred- 
itors, the  Italian-American  Bank  presented 
to  the  ezecntor  for  allowance  Its  verlfled 
claim  tor  the  snm  of  $18^3^  with  Interest, 
growing  out  of  tbe  abore-mentloned  guaran- 
ty. This  dalm  was  allowed  and  approved 
botli  IKT  the  encntor  and  by  the  Jn^e. 
When  the  executor  filed  bis  first  annual  ac- 
count slmwlng  claims  presented  and  allowed. 


certain  heirs  contested  the  allowance  of  the 
claim  of  tbe  Italian-American  Bank  under 
written  grounds  of  contest,  and  a  bearing 
was  bad.  The  contest  asked  that  the  order 
of  the  court  approving  the  claim  of  the  Ital- 
ian-American Bank  be  vacated  and  set  aside 
and  the  dalm  disallowed.  On  January  19, 
ISll,  tbe  court  of  its  own  motion,  after 
the  hearing  of  evidence,  caused  to  be  en- 
tered upon  its  mbrates  an  order  to  the  ef- 
fect that  **tlie  motion  to  vacate  order  ai* 
lowing  claim  of  Italian- American  Bank  de- 
nied." Thereafter,  on  January  2SQi,  when 
the  matter  of  the  settlement  of  the  aocoont 
of  the  executor  was  before  tbe  court,  the 
attorney  for  the  contestants,  appellants  here- 
in, asked  leave  "to  file  an  amwidment  to  tbe 
oi^KMltlon  to  the  allowance  of  tbe  claim  to 
conform  to  the  proofs  already  made,  before 
tbe  matter  is  finally  disposed  of  by  tbe  en- 
tering of  a  decree.*'  Leave  was  granted,  and 
amended  exceptions  were  filed  upon  Febru- 
ary 1st  Thereafter  coansel  for  contestants 
moved  the  court  to  vacate  its  ordw  of  Jan- 
nary  19th,  and  this  motion  came  on  for  hear- 
ing on  BCardi  24tb.  While  that  motion  was 
pending,  connsd  iEor  contestants  made  anoth< 
er  motloa  for  leave  to  amend ;  this  motion 
asking  for  permission  to  file  "amended  and 
supplemental  escQptlon^"  based  npcm  tbe 
ground  that  since  the  filing  of  tbe  original 
and  of  the  amended  exceptions  obtain  acte 
and  proceedings  bad  been  done  and  taken  by 
the  bank  which  It  was  necessary  for' contest- 
ante  to  set  up  to,  ordw  that  the  whole  mattw 
might  be  before  the  court  Tbe  motloa  to 
vacate  tbe  order  of  Jannary  19tb  was  denied 
May  25th.  Tbe  motion  for  leave  to  file  the 
"amended  and  supplemental  exertions**  was 
granted  on  June  21st  A  demurrer  was  filed 
to  tbe  amended  sapplanmtal  exceptions,  and 
this  came  on  tor  argamat  on  August  28tb. 
On  November  0th  an  order  was  made  sus- 
taining tbe  demurrer.  Findings  were  then 
presented  by  counsel  for  tbe  Italian-Amer- 
ican Bank,  and  objections  were  made  by 
counsel  for  contestante  to  the  conrt  making 
any  findings,  upon  tbe  ground  tliat  as  the 
court  bad  sustained  tbe  demurrer  to  tbe 
amoDded  and  sapplemental  exc^>tlons,  the 
decision  of  the  court  to  sustaining  tbe  de- 
murrer was  a  decision  of  law,  to  the  ^eet 
that  no  legal  grounds  of  contest  were  shown, 
and  tbat,  while  a  demurrer  to  sndi  a  con- 
test Is  not  contonplated  by  law,  nevertheless, 
as  the  contestante  bad  been  sent  out  of 
court  tuxm  dmnrrer  sustained,  the  conrt 
was  not  Justified  in  making  findings  of  fact 
The  proceedings  dragged  until  finally,  under 
the  Insistence  of  counsel  for  appellant,  the 
court  permitted  tbe  totroduction  of  evldmce 
covering  tbe  new  matters  pleaded  in  tbe 
amended  and  supplemental  exceptions.  Those 
new  matters  wwe  to  tbe  effect  that  the  Itol- 
lan-Amerlean  Bank,  under  a  trust  deed  ex- 
ecuted to  trustees  In  Ito  behalf,  by  B.  H. 
Algeltlnger,  had  sold  all  the  remaining  prop- 
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€rt7  80  beld  In  tnist,  and  had  applied  the 
proceeds  of  the  sale  to  liquidation  of  the  per- 
sonal indebtedness  owed  by  R  H.  Algeltln- 
ger  to  the  bank.  Thereupon  the  court  made 
flndings  denying  the  relief  asked  for  by  the 
contest,  and  upon  the  settlement  of  the  ex- 
ecutor's account,  which  settlement  was  made 
with  the  approval  of  the  claim  of  the  Italian- 
American  Bank,  this  appeal  was  taken. 

Certain  additional  and  uncontrorerted 
tacts  are  that  the  Hilton  Brick  Company,  a 
corporation,  was  indebted  to  the  Italian- 
American  Bank  upon  Its  promissory  notes, 
indorsed  by  B.  H.  Aigeltlnger.  The  first  of 
these  notes  was  executed  in  December,  1905, 
the  last  in  December,  1906.  Aigeltinger  open- 
ed a  personal  account  with  the  bank.  On 
February  6,  1906.  he  executed  a  deed  of 
trust  to  the  bank,  and  a  925,000  note  which 
declares  upon  Its  face  that  It  Is  secured  by 
this  deed  of  trust  This  f2S,000  note,  It 
manifestly  appears,  was  an  evidence  of  ad- 
vances made  and  to  be  made.  An  amended 
deed  of  trust  was  executed  on  the  14th  day 
of  February,  1906,  and  this  is  the  deed  of 
trust  which  appears  In  the  record.  It  de- 
clares as  follows:  "Wltnesseth:  Whereas  the 
party  of  the  first  part  (Algeltlnger)  is  Indebted 

/  in  the  sum  of  twenty-five  hundred  (2,G00)  dol- 

a  lars  unto  the  party  of  the  third  part  (the 
bank)  for  moneys  loaned  to  him  by  the  party 
of  the  third  part,  and  is  desirous  of  borrow- 
ing from  the  par^  of  the  third  part,  further 
sums  of  money  with  the  privilege  of  making 
payment  on  account,  and  of  reborrowing 
from  time  to  time  additional  sums  of  mon- 
ey or  mon^s.  and  of  keeping  and  maintain- 
ing a  running  account  with  the  party  of  the 
\  third  part,  it  being  understood  that  the  to- 
tal indebtedness  of  the  party  of  the  first  part 
to  the  party  of  the  third  part  on  said  ac- 
count shall  not  at  any  time  exceed  the  sum  of 
twenty-five  thousand  dollars.  Now  for  the 
purpose  of  securing  unto  the  party  of  the 
third  part  all  moneys  now  owing  and  all  in- 
debtedness which  at  any  time  hereafter  and 
until  the  reconveyance  of  the  property  here- 
inafter described  by  the  parties  of  the  sec- 
ond part  (the  trustees)  to  the  party  of  the 
first  part  as  hereinafter  provided  for,  may 
be  owing  by  the  party  of  the  first  part  to 
the  party  of  the  third  part  together  with 
all  interest  due  or  to  grow  due  thereon, 
whether  said  Indebtedness  be  evidenced  by 
promissory  note  or  notes,  bills,  or  bills  of; 

^  exchange,  made^  drawn,  accepted  or  indors- 
ed by  the  party  of  the  first  part,  or  by  over- 
draft of  his  opoi  account,  with  the  party  of 
the  third  part,  or  otherwise,  Including  all 

'  renewal  or  renewals  of  promissory  note  or 
notes  evld^clng  such  Indebtedness  and  in- 

^  eluding  all  and  every  form  of  writtug  evi- 
denclng  such  indebtedness,  or  any  part  there- 
of; and  in  further  consideration  of  one  dol- 
lar to  him  In  hand  paid  by  the  parties  of 
the  second  part,  the  receipt  of  which  Is  here- 
by a^ttowledged,  the  party  of  the  first  part 
has  granted,  bargained,  sold,  conveyed  and 


confirmed,  and  does  by  these  presents,  grant, 
bargain,  sell,  convey  and  confirm  unto  the" 
said  parties  ot  the  second  part.  In  Joint  ten-  j 
ancy,  and  to  the  survivor  of  them,  their  suc^i 
cessors  and  assigns,  all  those  certain  plec^ 
or  parcels  of  land  lying  and  being  In  the! 
dty  and  county  of  San  Francisco,  state  o^ 
California,  described  as  follows,  to  wit :"  etc. 

On  the  17th  day  of  March,  1908,  while 
Algeltlnger  was  indebted  to  the  bank  upon 
his  own  notes,  and  was  liable  to  the  bank  as 
an  indorser  upon  the  Hilton  Brick  Compa- 
ny's notes,  Thomas  Thomson  executed  his 
contract  of  guaranty  as  follows:  "Whereas 
the  Italian-American  Bank  is  the  holder  of 
the  several  promissory  notes  executed  and 
delivered  to  It  by  the  Hilton  Brick  Company, 
a  corporation,  which  promissory  notes  are 
numbered,  dated,  payable,  and  are  for  the 
sums  respectively,  as  follows :  [Here  follows 
a  list  of  the  notes  with  their  dates  and 
amounts.]  And  whereas,  said  Italian-Amer- 
ican Bank  has  demanded  payment  of  said 
promissory  notes  and  all  thereof  and  said 
maker,  Hilton  Brick  Company,  has  requested 
said  bank  to  grant  to  them  three  months  fur- 
ther time  for  the  payment  of  the  principal 
and  interest  of  said  promissory  notes  and  to 
forbear  taking  legal  proceedings  of  any  kind 
for  the  collection  of  said  promissory  notes 
and  of  the  principal  and  interest  due  and 
unpaid  thereon,  and  said  bank  having  agreed 
to  grant  soch  extenston  provided  the  pay- 
ment of  said  promissory  note  and  the  princi- 
pal and  Interest  due  and  unpaid  thoreon  be 
guaranteed  by  the  undersigned:  Now,  in  con- 
sideration of  the  premises  and  of  the  prom- 
ise and  agreement  of  said  bank  to  grant  unto 
said  maker,  Hilton  Brick  Company,  an  exten- 
sion of  three  months  from  date  for  the  pay- 
ment of  said  promissory,  notes  and  tbe  prln- 
dpal  and  lnt»«st  due  and  unpaid  thereon, 
and  to  forbear  taking  any  proceedings  for 
said  period  for  the  enforcement  of  payment, 
the  undersigned  does  hereby  guarantee  unto 
said  Italian-American  Bank,  the  holder  of 
said  promissory  note,  the  payment  thereof, 
and  of  the  principal  and  Interest  due  and  un- 
paid thereon,  three  months  from  and  after 
the  date  hereof  and  the  undersigned  prom- 
ises and  agrees  that  If  default  be  made  by 
said  maker,  Hilton  Brick  Company,  In  the 
payment  of  said  promissory  notes  or  any 
part  thereof  at  the  time  last  mentioned,  the 
undersigned  will  pay  the  same  and  the  prin- 
cipal and  interest  due  and  unpaid  on  all  of 
said  promissory  notes  with  previous  demand, 
three  months  after  the  date  of  this  guar- 
anty." 

Subsequently,  upon  Novembw  6,  1908, 
Thomas  Thomson  executed  a  second  contract 
with  the  bank  as  follows:  "In  consideration 
of  your  extending,  for  a  period  of  five  months 
from  date,  the  promissory  notes  to  you  of 
tbe  Hilton  Brick  Company,  the  payment 
whereof  was  guaranteed  by  me,  which  guar- 
anty is  in  writing  and  dated  March  17,  1008, 
I  tawewith  deliver  to  yon  the  note  of  tbe 
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San  FrAndsco,  Oakland  ft  San  Jose  Consoll- 1 
dated  Railway  Companr  to  tbe  Tbomson 
Bridge  Company  tot  tw^re  thousand  one 
hundred  twelve  CO AOO  dollars  (which  note 
1b  daly  indorsed  over  to  me),  as  collateral  se- 
curity Tor  my  said  guaranty  to  yon  for  the 
payment  of  said  promissory  notes;  and  I 
hereby  authorize  and  empower  you,  upon 
maturity  to  collect  from  said  San  Francisco, 
Oakland  ft  San  Jose  Consolidated  Company, 
the  principal  and  Interest  owing  on  said 
promissory  note  and  apply  the  same  on  ac- 
count of  my  said  guaranty." 

Upon  default  of  Aigeltlnger  to  meet  the  In- 
debtedness directly  owed  by  him  to  the  bank, 
the  trustees  executed  the  trust,  sold  the 
property,  and  applied  the  receipts  from  such 
sales  to  tbe  extinguishment  of  that  indebted- 
ness. 

Under  these  facts,  the  contention  of  appel- 
lant is  that  tbe  guaranty  was  void  because 
executed  without  any  consideration;  that,  If 
not  void,  the  proceeds  from  tiie  sale  of  the 
lands  under  the  trust  deed  were  applicable 
pro  rata  to  the  payment  of  the  Hilton  Brick 
Company  notes  indorsed  by  Algeltinger ;  and 
that,  as  the  bank  had  not  made  such  pro 
rata  application,  it  had  impaired  In  Tarlous 
ways  the  rights  and  remedies  of  the  guar- 
antor, who  became  thereby  exonerated  from 
his  contract  of  guaranty. 

The  preliminary  attack  upon  the  procedure 
In  the  probate  court  has  been  sufficiently  out- 
lined. Whatever  irregularities  attended  it, 
however  inconsistent  it  may  have  been  to 
take  evidence  upon  new  facts  after  sustain- 
ing a  general  demnrrer,  forbidding  proof  of 
those  new  facts,  It  still  remains  to  be  said 
that  no  Injnry  was  worked  to  appellants. 
They  were  permitted  to  present  their  case  in 
full.  And,  concededly,  they  come  before  this 
conrt  with  a  record  containing  all  of  the  ma- 
terial evidence  which  they  had  to  present 
The  execution  of  these  various  instruments 
is  not  questioned;  the  circumstances  sur- 
rounding their  execution  not  in  dispute.  It 
is  conceded  that  the  bank  did  sell  the  Aigel- 
tlnger property  and  did  apply  the  proceeds 
of  the  sale  to  the  extinguishment  of  Aigeltin- 
ger's  direct  Indebtedness.  The  questions 
which  are  presented  are  legal  ones  alone,  in- 
volving the  construction  of  these  contracts. 
The  court  made  a  finding  to  the  effect  that 
Thomson's  contract  with  the  Italian-Ameri- 
can Bank  was  entered  into  upon  a  sufficient 
consideration.  Appellant  contends  that  this 
is  really  a  conclusion  of  law,  and  that  the 
determination  of  tbe  scope  and  meaning  of 
a  contract  is  always  a  question  at  law.  Es- 
tate of  Donnellan,  127  Pac.  166. 

[1,21  It  is  perfectly  true  that  the  con- 
struction of  a  contract,  whether  that  con- 
struction Is  to  be  arrived  at  from  a  mere 
reading  of  the  contract  Itself  or  from  such 
reading  aided  by  extrinsic  evidence  of  cir- 
cumstances and  the  like.  Is  always  a  con- 
struction of  law.  But,  upon  the  other  hand. 
It  is  equally  true  that  whether  or  not  there 


Is  a  snffldent  conslderatlbn  to  support  a  con- 
tract is  always  a  question  of  fact  But,  as 
coDcema  the  contract  under  consideration,  It 
Is  of  no  consequence  how  the  matter  be  con- 
Bidered.  Appellants  rely  upon  aectlon  2702 
of  the  Olvll  Code. 

[S]  This  contract  of  guaranty,  not  havlug 
been  entered  Into  concurrently  with  tbe  orig- 
inal obllgatloii,  requires  a  oonsldentlon  to 
suif^ok  it 

IfL'Contestants  charge  that  there  was  no 
cowderation,  but  offer  no  evidence  upon 
this  point  other  than  that  contained  in  the 
contract  Appellants  further  rely  ui>on  the 
Indisputable  proposition  that,  while  forbear- 
ance conatitutes  a  good  consideration,  that 
forbearance  must  be  under  an  agreement  to 
forbear,  and  that  mere  forbearance  alone  is 
not  sufficient  Smith  v.  Compton,  6  CaL  24 ; 
Shadbume  v.  Daly,  76  Cal.  356,  18  Pac.  403. 

[i]  But  In  support  of  the  view  adopted 
by  the  trial  court,  it  is  to  be  remembered 
that  a  written  contract  Imports  a  considera- 
tion, and  that  the  burden  of  showing  a  want 
of  it  is  upon  ttie  party  attacking.  Williams 
V.  Hall,  79  Cal.  606,  21  Paa  965;  Henke  v. 
Eureka,  etc,  100  Cal.  429,  34  Pac.  1089; 
Rogers  V.  Schulenburg,  111  CaL  281,  43  Pac; 
899.  Moreover,  there  is  no  question  about 
the  forbearance,  and  tlie  first  contract  ot 
guaranty  declares  that  that  forbearance  was 
under  agreement 

[I]  The  consideration  thus  declared  to  ex- 
ist in  this  contract  is  not  overcome  by  evi- 
dence, and  the  contract  itself  stands  as  an 
exponent  of  the  facts  set  forth  In  It  Car- 
penter V.  Shinners,  108  Cal.  362,  41  Pac.  473. 

[7]  Equally  do  we  think  the  court  was 
Justified  In  its  conclusion  and  determination 
that  tbe  Aigeltlnger  trust  deed  was  given 
primarily  for  Aigeltinger's  direct  personal  in- 
debtedness, as  distinguished  from  his  con- 
tingent liability  upon  the  Hilton  Brick  Com- 
pany notes.  The  drcumstancea  of  the  trans- 
action, as  well  as  the  Internal  evidence  of 
the  trust  deed  itself,  all  bear  witness  to  this. 
It  was  Aigeltinger's  personal  account  which 
be  was  thus  securing.  It  was  the  Aigeltlnger 
$25,000  note  which  bore  t^n  its  face  the 
declaration  that  It  was  secured  by  the  trust 
deed.  And  while  it  may  be  conceded  that  the 
terms  of  the  trust  deed  are  broad  enough 
to  include  the  contingent  liability  of  Aigeltln- 
ger upon  the  Hilton  Brick  Company  note,  yet 
it  is  not  without  significance  that  there  Is 
no  express  mention  made  of  that  liability, 
whereas  there  are  many  declarations  as  to 
the  immediate  and  primary  purpose  of  the 
trust  deed,  namely,  that  it  was  to  secure 
the  personal  liability  that  might  arise  under 
his  commercial  account 

Such  being  the  meaning  of  tbe  trtist  deed. 
It  follows  that  the  Italian-American  Bank 
was  Justified  in  making  first  application  of 
the  proceeds  of  the  trust  property  to  the  ex- 
tinguishment of  Aigeltinger's  iwrsonal  debt 
And  herein  It  is  to  be  borne  In  mind  that 
Tbomson  was  not  guaranteeing  Aigeltinger's 


Digitized  by 


OaL) 


BECKWITH 


V.  SHELDON 


1049 


personal  deb^  but  wu  gdaranteeins  the  debt 
of  the  Hilton  Brick  0(»ni>any,  upon  wbMe 
notes  Algelttnger  was  merely  an  Indoraer. 

The  orders  appealed  from  are  therefore 
alBniied.  ' 

Weconemr:  MBLVIN.  J.;  LOBIOAN,  X 


BBOKWITU  T.  8HXILD0N  et  aL 
(Sac  1,98a) 

(Supreme  Court  of  California.   April  IS,  1913.) 

1.  Novation  ({  4»)— What  CoNSXiTUTEa. 

Under  Civ.  Code,  i  1031.  providing  that  a 
novation  maj  be  made  bj  the  aubstitution  of  a 
new  obligatioD  between  the  same  parties  with 
intent  to  eztingnlBh  the  old  obligation,  an  agree- 
ment made  br  plaintUTi  intestate  with  defend- 
ants, whereby  a  former  contract  was  rescinded 
and  annulled,  a  new  contract  twing  aabatituted, 
conatitutes  a  valid  novatlMi,  wholly  extingnidi- 
ing  the  firat  contract. 

[Ed.  Note.— For  other  cases,  see  Novation, 
Cent.  Dig.  (  4 ;  Dec  Dig.  {  4.*] 

2.  NovATioif  a  10*)— ErfECT. 

Where  the  parties  effect  a  complete  nova- 
tion, extioguiabing  ^e  original  contract,  the 
failure  of  one  of  the  pulies  to  perform  the  new 
contract  will  not  revive  the  original  one  upon 
an^  theory  of  rescission,  so  as  to  permit  the 
injured  party  to  sue  on  the  first  obligation. 

[Ed.  Note.— For  other  cases,  aee  Novation, 
Cent  Dig.  |  10;  Dec  Dig.  i  10.*] 

8.  CoNTaACrs  (S  260*)— Rescission— Right. 

A  party  cannot  rescind  a  contract  where 
the  rights  of  others  have  intervened,  and  clr- 
cnmstancea  have  so  changed  that  the  rescission 
cannot  be  made  without  injury  to  those  parties ; 
consequently  a  contract  whereby  plaintiffs  in- 
testate transferred  his  water  rights  to  defend- 
ants and  to  a  corporation  dnly  organised  by 
them  cannot  l>e  rescinded  where  the  corporation, 
whose  stock  was  sold  to  third  persons,  expend- 
ed large  sums  of  money  in  improving  the  ap- 
propriations, and  perfecting  them. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Gent  Dig.  i  1205;  Dec.  Dig.  f  280.*] 

4.  CONTBACTB  (i  266*>— BXSCISSION— BlGHT. 

Where  plaintiff's  intestate  transferred  hla 
water  rights  to  defendants,  who  expended  lai%e 
sums  of  money  in  perfecting  them  and  building 
on  irrigation  system,  plaintiff  cannot  rescind 
the  contract;  it  being  impossible  to  place  de- 
fendants in  statu  quo. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  S  1187;  Dec  Dig.  |  265.*] 

X>epartment  2.  Appeal  from  Saperior 
Court,  Yolo  Oonnty;  U.  T.  Doollng,  Jndge. 

Action  by  B.  De  La  Be^with,  as  adminis- 
trator of  Byn»  D.  Bedcwitb,  deceased, 
against  WiUard  M.  Sheldon  and  others.  From 
a  Jndgment  Cor  bwaffldent  relief,  plaintiff 
appeals.  Affirmed. 

A.  L.  Shlnn.  J.  W.  Dorsey,  and  R.  U.  F. 
Soto,  all  of  San  Francisco,  E.  M.  Weyand,  of 
Colusa,  S.  C.  Denson,  of  San  Francisco,  and 
A.  C.  Huston,  of  Woodland,  for  appellant 
Prank  Freeman,  of  Willow,  Frank  H.  Gould, 
of  San  Francisco,  Frank  H.  Short,  of  Fr^no, 
and  C.  W.  Thomas,  of  Woodland,  for  re- 
apondenta 


HENSHAW,  J.  Tbts  la  an  appeal  ajfoa  tbe 
Jadgmoit  roll,  appellant  Insisting  that  under 
the  findings  made  by  the  court  be  Is  oititled 
to  other  and  greater  rtilef  than  that  which 
tbe  court  awarded  him.  Tbls  la  a  second  ap- 
peal. The  first  will  be  found  reported  in 
Beckwlth  t.  Sheldon  et  al.,  IM  Cal.  303,  97 
Pac  867.  Tbe  decision  upon  the  former  ap- 
peal was  In  faror  of  the  defendants,  and  It 
was  reversed  principally  for  the  reasrai  that 
certain  material  findings  ot  &ct  were  held' 
to  be  contrary  to  and  unsupported  by  the 
erldoice,  and  herein  especially  the  finding  of 
fact  that  oonfldentlal  relations  did  not  exist 
between  Beckwlth,  Sheldon,  and  Schuyler. 
In  this,  his  fourth  amended  complaint,  wbldt 
Is  very  voluminous,  plaintiff  sets  up  all  his 
Intestate's  dealings,  transactloiis,  and  con- 
tracts with  Sheldon  and  Schuyler  and  the 
corporatlfms,  named  as  parties  defendant, 
charging  as  to  the  latter  that  me  and  all 
they  tO(flt  with  notice  of  x^ntUTs  lights  and 
equities.  We  need  not  at  this  time  detail 
all  the  allegatkms  of  Qa  complaint  Sudi  of 
them  as  are  necessary  for  tbls  consideration 
will  be  set  fwth  in  their  propw  places.  It 
Is  sufficient  now  to  state  tliat  the  complaint 
In  ^ect  charges  that  every  one  thaae 
transactions  and  contracts  were  fraudulently 
conceived  by  Sheldon  and  Schuyler  and 
fraudulently  entered  into  for  the  purpose  of 
defrauding  Bedcwlth  of  his  rights.  What 
those  rlghte  arei  as  plalntltt  and  appelant 
concaves  them  to  be.  Is  evidenced  by  the 
prayer  of  the  complaint,  which  asks  that  It 
be  adjudged  not  only  "that  all  property  and 
rights  conveyed  by  deed  from  plaintiff  to 
WlUard  M.  Sheldon  and  J.  D.  Schuyler"  be 
decreed  to  be  held  In  trust  by  the  presmt 
owners  for  the  benefit  of  Beckwlth,  but  that 
"all  other  property,  rights,  and  contracts  ac- 
quired by  defendants  or  any  of  them  In  pur- 
suance of  the  promotion  of  said  Irrigation 
system  and  enterprises  and  all  profits  there- 
or*  be  held  under  the  same  trust  And, 
further,  that  "plaintiff  be  substituted  to  the 
rights,  property,  and  contracts  of  the  Central 
Canal  &  Irrigation  Company  (the  main  cor- 
poration), and,  as  well,  to  all  the.  "rights, 
properties  and  contracts  of  the  defendant 
Sacramento  Valley  Irrigation  Company,  Sac- 
ramento Valley  West  Side  Irrigation  Com- 
pany, and  the  American  Water  Works  ft 
Guarantee  Company."  Finally,  and  in  addi- 
tion to  all  this,  that  plaintiff  recover  $00,000 
as  compensatory  damages  and  $5,000  In  addi- 
tion as  punitive  damages.  There  Is  tbe  usual 
prayer  ror  "other  and  further  relief." 

In  1001  Byron  D.  Beckwlth,  whose  person- 
al representative  Is  the  plaintiff  here,  con- 
ceived the  project  of  making  large  diversions 
of  water  from  the  Sacramento  river  for  irri- 
gating purposes.  He  needed  financial  assist- 
ance and  entered  into  an  agreement  with 
Sh^don  and  Schuyler,  under  which  he  con- 
veyed to  them  all  the  property  rights  that  be 
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had  acquired  In  connection  with  his  scheme 
and  wM  to  recelre  from  them  910.000  and 
one-third  of  the  capital  stock  of  a  corporation 
to  be  formed,  with  a  capital  stodc  of  a  mil- 
ll<m  dollars.  This  capital  stock  he,  In  tnm, 
agreed  to  sell  to  Schuyler  and  Sheldon,  or 
their  assigns,  for  ¥76,000  cash,  or  for  that 
amount  of  the  bonds  of  the  corporation  to  be 
formed,  the  bond  Isane  not  to  exceed  a  mil- 
lion dollars,  and  the  price  to  be  the  market 
price  of  the  bonds  at  the  time  of  the  sale  and 
purchase  of  his  stodc.  This  contract  was 
entered  Into  on  the  20th  day  of  S^tember, 
1902.  Thereafter  a  later  agreement  was 
entered  into  on  April  8,  1903.  This  agree- 
ment dedared  in  terms  that  the  agreement  of 
September  20,  1902,  was  "rescinded,  canceled 
and  annolled,"  In  consideration  of  which 
rescission,  cancellation,  and  annulment  "and 
of  other  good  and  sufficient  considerations, 
including  a  coDTeyance  by  said  party  of  the 
first  part  (Beckwlth)  to  the  parties  of  the 
second  part  (Sheldon  and  Schuyler)  or  to  the 
said  corporation  hereinafter  agreed  to  be  or- 
ganized, the  parties  of  the  second  part  here- 
bf  agree  and  promise  that  they  will,  with  all 
conrenlent  dispatch,  proceed  to  the  organlza- 
tl<Hi  of  a  corporation  under  the  laws  of  Cali- 
fornia to  be  named  'Sacramento  Canal  Com- 
pany' with  a  capitalization  of  one  million 
dollars."  It  was  then  provided  that  to  this 
coriMration  should  be  conveyed  all  the  water 
rights,  ri^ts  of  way,  "and  all  other  things 
held  by  the  party  of  the  first  part  and  parties 
of  the  second  part  or  In  thdr  interest,  con- 
nected with  the  said  canal  scheme,"  and, 
finally,  that  the  parties  of  the  second  part 
undertook  that  Beckwlth  should  receive 
bonds  of  the  corporation  In  the  sum  of 
$60,000,  the  total  bond  issue  of  the  corpora- 
tion not  to  exceed  $1,000,000,  and  the  bonds 
to  bear  a  rate  of  Interest  of  6  or  6  per  cent^ 
"wmch  shall  be  in  full  extinguishment  and 
payment  of  all  rights  and  demands  of  the 
parQr  of  the  first  part  upon  the  said  corpora- 
tion, or  njMm  the  partlea  of  the  second  part, 
or  upon  the  property  or  rights  so  to  be  con- 
veyed to  the  said  corporation."  Through  no 
fault  of  defendants  the  Sacramento  Canal 
Company  was  not  oi^canlzed  as  a  corporation. 
There  was  in  existence  a  corporation  known 
as  Central  Oanal  &  Irrigation  Company 
which  the  court  finds  was,  "with  the  excep- 
tion of  Its  name,  Identical  with  the  corpora- 
tion provided  for"  m  the  contract  This  cor- 
poration was  acc^ted  as  a  substitute  for  the 
Sacramento  Canal  Company,  an4  to  It  were 
conveyed  all  of  the  rights  and  properties  cour 
templated  to  be  conveyed  to  the  'Sacramento 
Canal  Company.  The  Central  Canal  it  Irri- 
gation Gtnnpany  refused  to  deliver  to  BedE- 
wlth,  after  demand,  the  $00,000  worth  of 
bonds  contemplated  by  the  contract  The 
refusal  waa  based  upon  the  following  facta, 
as  stated  In  the  answer:  That  Beckwlth  had 
represented  to  hla  associates  that  he  had 
means  whereby  he  could  secure  all  the  neces- 


sary rights  of  way  for  the  conatraeUon  of  the 
canal  without  coat,  and  that  Beckwlth  did  not 
have  such  means  and  did  not  so  secure  these 
riiSits  of  way.  The  court  finds,  in  accordance 
with  this  allegation,  "that  the  said  rlghte  of 
way  were  aft^ward  purdiased  by  said  de- 
fendant Central  Canal  A  Irrigation  Company 
at  a  very  large  cost,"  but  finds,  further,  'that 
Sheldon  and  Schuyler  were  not  misled  by  said 
misrepres^tations."  This  finding,  then,  is  a 
declaration  tliat  Beckwlth  did  misrepresent 
to  his  associates  what  he  could  and  would  do, 
but  that  no  charge  of  fraud  could  be  predi- 
cated thereon  and  no  assertion  of  a  failure 
of  consideration,  by  reason  of  the  fact  that 
the  associates  were  not  misled,  and  that 
there  vrere  other  considerations  sufficient  to 
support  the  agreement  It  should  be  added 
that  every  allegation  of  fraud  and  every 
Intimation  of  fraud  charged  and  Imputed  In 
the  complaint  against  the  defendants  is  nega- 
tived and  repudiated  by  the  findings. 

[1,2]  The  court's  conclusions  of  law  and 
judgment  decreed  to  plaintiff  the  bonds  of 
the  Central  Canal  ft  Irrigation  Company  in 
accordance  with  the  terms  of  the  contract 
hereinabove  set  forth,  with  accrued  Interest 
thereon.  This  Judgment  plaintiff  repudiates, 
insisting  that  he  la  suing  to  have  declared 
and  enforced  a  trust  as  evidenced  by  his 
pleading  and  the  prayer  of  his  complaint, 
and  tliat  the  court  has  given  him,  in  effect, 
a  Hen  for  a  monetary  Judgment  whidi  he 
has  not  asked,  and  whidi  is  without  the 
issues  of  the  action.  He  bases  his  cont^tion 
upon  the  argument  that  by  the  failure  of  the 
defendants  to  comply  with  the  contract  of 
April,  1903,  the  option  was  open  to  his  Intes- 
tate to  rescind  it  and  he  did  rescind  it;  that 
this  rescission  revived  the  previous  contract 
of  September,  1902,  by  which  he  waa  «ititied 
to  one-third  of  the  stock  of  the  corporation; 
and  that  he  Is  therefore  suing  to  enforce  his 
rights  under  the  latter  agreement 

But  there  are  two  completely  satisfactory 
answers  to  appellant's  contoition.  The  first 
of  these  is  that  by  the  substitution  <tf  the 
contract  of  April,  1903,  for  the  contract  of 
September,  190%  the  latter  determining  all 
rights  and  covering  ttit  whole  subject-matter 
of  the  former,  a  novation  resulted,  and  that 
through  this  novation,  by  the  very  terms  of 
tlie  1908  contract  declaring  tiie  agreement  ot 
1902  to  be  rescinded,  canceled  and  annulled, 
as  well  aa  by  i^^tlon  of  law  (C^v.  Code, 
f  1031,  mbd.  1),  the  eariler  agrettnent  was 
extinguished.  And  this  eztiognUhmait  does 
not  mean  that  the  earlier  contract  was  held 
in  abeyance  or  In  ■nspoue.  It  does  not 
mean  tiiat  It  could  be  revived  nimn  a  mere 
failure  to  perform  the  nev  al>li8atlon.  It 
means  that  it  was  canceled  and  oblltnated 
as  oom^tely  as  though  It  had  never  had 
existence.  It  means  that  saving  in  the  ex- 
ceptional cases  which  are  indicated  by  sec- 
tion 1038  of  the  Code,  and  of  whidi  this  Is 
not  one,  all  rights  are  to  be  measured  and 
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determlnM  wider  tbe  new  snbetitnted  obliga- 
tion, u  completely  as  though  It  had  never 
been  preceded  by  an  earlier  contract  It 
matter*  not,  as  has  been  said,  that  the  new 
as^eement  is  Itself  executory.  Indeed,  goier- 
ally  speaking,  all  the  cases  arise  when  the 
substituted  agreement  Is  executory,  for,  If 
executed,  there  could  s^dom  or  never  be 
cause  of  complaint  or  ground  of  action.  The 
courts  have  felt  themselves  compelled  to  look 
no  further  than  to  determine  whether  a  nova- 
tion has  taken  place;  or,  In  other  words, 
whether  the  new  contract  was  entered  Into 
without  fraud  and  with  an  agreement  of 
minds  that  It  was  to  be  substituted  for  the 
existing  obligation.  When  that  point  has 
been  reached,  they  have  found  no  dlfScnlty 
in  decdartaig  that  the  rights  of  parties  to  the 
agreement  are  to  be  governed  by  the  new 
contract  alone,  and  that  a  failure  to  perform 
does  not,  under  any  theory  of  rescission  or 
revivor,  operate  to  brrathe  new  life  Into  the 
dead  and  extinguished  obligation.  Spier  v, 
Hyde,  78  App.  DIv.  151,  TO  N.  Y.  Supp.  702; 
Morehouse  v.  Bank,  98  N.  T.  COS;  Eromer 
V.  Helm.  75  N.  X.  576,  81  Am.  Rep.  491;  Dean 
T.  SkUr,  128  Mass.  174;  Hugglns  v.  Safford, 
67  Mo.  App.  469;  Howard  v.  Scott,  98  Mo. 
App.  009,  72  S.  W.  709;  Oakley  r.  Ballard 
et  al.,  18  Bted.  €as.  61S. 

[1,4]  TbB  second  and  equally  satisfying 
reason  is  that  this  action  presents  facts  and 
features  which  wonld  make  It  to  the  last 
degree  Inequitable  to  decree  a  rescission  and 
a  rerlvor  of  the  1902  contract  It  Is,  of 
course,  fondamoital  that,  where  the  ri^ts  of 
others  have  Interrmed  and  drcnmstances 
hare  so  far  changed  that  resdaion  may  not 
be  decreed  without  injury  to  those  parties 
and  their  rights  rescission  will  be  denied  and 
tiie  complaining  party  left  to  his  other  rone- 
dles.  Meyers  v.  Merilllon.  118  Cal.  3B2.  50 
Paa  062.  Equally  la  It  fundamental  that 
upon  rescission  tbe  oth^  party  must  tie 
restored  to  the  condition  he  was  in  when  the 
omtract  was  made,  or,  in  other  words,  as  a 
condition  of  rescission  the  rescinding  party 
must  first  place  the  other  in  statu  quo.  2 
Warville  on  V^ors  (2d  Ed.)  p.  1028;  Oeary 
V.  roiger,  84  CSal.  316,  24  Pac.  280. 18  Am.  St 
BeiL  187;  Drew  t.  Pedlar.  87  CaL  443,  25 
Pac.  749,  22  Am.  8t  Rep.  2S7;  Phelps  v. 
Brown,  85  GaL  572,  30  Pac.  774;  Fountain  r. 
Seml-Troplcal  L.  &  W.  Co.,  99  Cal.  683.  34 
Pac  497;  Chltty.  Contracts,  p.  722;  9  Cya 
437  ;  3  Am.  &  Eng.  Bucy.  of  Law,  931;  Snow 
V.  Alley,  144  Mass.  546.  11  N.  B.  764,  69  Am. 
Rep^  119.  When  consideration  Is  pa\iL  to  the 
nature  of  the  rights  which  Beckwith  conveyed 
to  his  associates  and  which  were  by  them  con- 
veyed to  the  Central  Canal  &  Irrigation  Com- 
pany; that  these  rights  were  principally  rights 
arising  under  notices  of  appropriation  of 
waters;  that  to  perfect  these  rights  a  vast 
amount  of  labor  was  required  as  well  as  the 
acquisition  of  other  rights  of  way,  canals 


and  ditches;  that  Beckwith  himself,  having 
InsufBdent  means,  was  not  prosecuting  the 
work  up  to  the  measure  required  by  the  law 
for  the  perfection  of  his  rights  under  his 
notices  of  location;  that  the  corporation  ex- 
pended large  snnu  of  money  to  perfect  these 
rights,  and  to  secure  other  propwtles  neces- 
sary for  the  development  of  Its  Irrigating  sys- 
t^;  that  the  rights  of  Innocent  stof^olders 
and  bondholders  have  Intervened;  that  all  the 
transactions  betwera  these  parties  are  found 
to  have  been  without  fraud;  and  that  the  sin- 
gle legal  result  is  that  the  corporation  did  not 
give  Its  bonds  to  Beckwith  under  the  belief 
declared  by  the  court's  findings  to  have  been 
mistakenly  held,  namdy,  that  Beckwith  bad 
parted  with  no,  or  an  inadequate,  considera- 
tion for  them;  and,  finally,  that  under  the 
agreement  of  1903  Beckwith  has  fairly  and 
advisedly  put  a  full  value  upon  everything 
with  which  he  parted — It  requires,  we  think, 
no  comment  upon  this  recital  to  show  that 
when  the  court  gave  him  that,  it  gave  him 
everything  to  which  he  was  entitled. 

For  these  reasons,  tbe  Judgment  a]K>ealed 
from  la  affirmed. 

We  concur:  LOBIGAN,  J.;  MBLTIN,  J. 


TOnNO  T.  BENTON.  1,078.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.  March  6.  1913.   Rdlffltriog  De- 
nied by  Supreme  Court  May  6, 1913.) 

1.  NOVATIOW  (I  1*>— ReQXTISITBS. 

Tbe  reqaisites  of  a  novatloa  are  a  prevloas 
vslid  obligation,  an  agreement  ot  all  the  par- 
ties to  a  new  contract,  the  extinguishment  of 
the  old  Obligation,  and  the  validity  of  the  new 

one. 

[Ed.  Note.— For  other  easel,  see  Moration. 
Cent  Dig.  1 1;  Dec  Dig.  |  1.* 

For  other  definitions,  see  WoiAi  and  Phrases, 
vol.  5,  pp.  4848-4851 ;  vpL  8,  p.  7783.] 

2.  Novation  (i  11*)— Actions— Cohpuiht. 

A  complaint  which  allegei  that  a  corpora- 
tion was  indebted  to  plaintiff  on  a  note,  that 
after  the  maturity  of  the  note  tbe  corporation 
transferred  all  its  property  to  defendant,  who 
assumed  the  existiiig  obligations  of  the  corpora- 
tion, and  that  Immediately  thereafter  plaintiff 
released  the  corporation  from  liability  and  ac- 
cepted the  agreement  of  defendant  In  lieu  there- 
of, states  a  cause  of  action  on  tbe  theory  of  a 
novation  within  Civ.  Code,  {  1581,  subd.  2. 
though  it  may  be  construed  as  Stating  a  cause 
of  action  within  section  1558,  on  a  contract  for 
the  benefit  of  third  persons. 

[Ed.  Note.— For  other  cases,  see  Novation, 
Cent  Dig.  1  11;  Dec.  Dig.  {  11.*} 

3.  Appeal  and  Ebbob  (|  lOiO*)— Habuixss 
Bbbob— Ebbonxoub  Buunos  on  Puadznos. 

The  error  in  overmlins  a  demurrer  to  a 
complaint  on  the  ground  of  uncertainty  as  to 
its  allegations  is  not  prejudicial  to  defendant 
who  was  not  misled ;  and  a  judgment  for  plain- 
tiff rendered  after  a  trial  on  the  merits  will  not 
be  distoibed. 

[Ed.  Note.— For  odier  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  40e»-41O6;  D«l  Dig.  | 
1040,*] 
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4.  NOTATIOir  (I  12*)  —  AotXONB  —  Pmvioot 

Taud  Obligation— ESvidknce. 

In  an  action  foanded  on  the  theory  of  a 
noTatioD,  evidence  held  to  show  a  prior  valid 
<rt>Ii;ation  constitutlDg  one  of  the  essential 
reqaiaitefl  of  a  novation. 

{Ed.  Note.— For  other  cases,  ne  KoratlM, 
Cent.  Dig.  i  12;  Dec  Dig.  1 12.*] 
H.  Novation  (|  2*)--AcTiOKft-^aBnEHmT-< 

GONSISUCTEON. 

An  agreemoit  hj  a  transferee  of  all  the 
property  of  a  corporation  "to  assume  any  and 
all  ezlstinc  obligations  *  *  *  at  the  company 
as  shown  by  its  boolu  and  to  disdiaqv  the  cor- 
poration from  liability  thereon"  embraces  a  note 
given  by  the  corporation  aa  shown  in  the  book 
of  minutes,  and  la  tiie  book  ot  notes  and  bills 
payable. 

[Ed.  Note.— For  other  cases,  see  Novation, 
Cent  Dig.  S  2 ;  Dec.  Dig.  f  2.«] 

0.  Novation  (H  12*)- AonoNt  — BninHOi— 

Bttfficienct. 

In  an  action  founded  on  the  theory  of  a 
novaUott,  whereby  defendant,  obtaining  the 
property  of  a  debtor,  agreed  to  i>ay  plaintiff  a 
debt  dae  him  from  toe  dc4>tor,  evidence  held  to 
support  a  finding  that  after  the  execution  of 
the  agreement  plaintiff  released  his  debtor,  and 
accepted  the  agreement  of  defendant  in  lien 
thereof 

[Ed.  Note.— For  other  caseo,  see  Novation, 
Cent  Dig.  I  12;  Dec  Dig.  %  12.*] 

7.  Notation  (i  12*)— AorxoNi  — Kvzdshos— 

Advxbbibilitt. 

In  an  action  founded  on  the  theory  of  a 
novation  based  on  defendant  obtaining  the  prop- 
erty of  a  debtor,  agreeing  to  pay  his  debts,  the 
agreement  binding  defendant  to  pay  the  debts 
and  the  conveyance  by  the  debtor  to  defendant 
his  properiT  was  admissible  as  coastitnting 
the  tMais  for  toe  novation. 

[Ed.  Mote.— other  cases,  see  Novation, 
Cent  Dig.  1 12;  Dec  Did  12.*] 

8.  Amai.  and  Ebsob  d  1064*)— Hauclbss 
Bbsob— Bbboneous  Ruling  on  EjTidxnce. 

Where  evidence  was  admissible  for  specified 
purposes,  the  refusal  of  the  court  to  state  for 
what  pnrpow  It  admitted  the  evidence  was  not 
prejvcUciai,  for  the  court  <ni  appeal  will  asaome 
that  the  trial  court  centered  uie  evidence  only 
for  a  competent  and  relevant  purpose. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  U  4180,  418S;  Dec  Dig.  i 


9.  Btidsncb  (I  814*)— Hbabsat  Etidxnce. 

In  an  action  on  a  novatioo,  evidence  that 
plaintiff,  in  the  absence  of  defendant,  stated 
that  he  was  willing  to  accept  defendant  in  lieu 
of  his  debtor,  was  admissible,  and  was  not  hear- 
say as  i^inst  defendant. 

[Ed.  Note.— For  oth^  cases,  see  BJvidence, 
Cent  Dig.  fi  1168-1173;  Dec.  Dig.  |  314.*] 

10.  Appeal  and  Kbbob  (|  1047*)— Hauilbsb 
Ebbob— Faildbb  to  Bulb  on  Evidence. 

The  error,  If  any.  In  failing  to  rule  on  a 
motion  to  strike  out  evidence,  is  without  preju- 
dice to  the  party  complaining,  where  the  ruling 
should  have  been  adverse  to  him. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 

Error.  Cent.  Dig.  »  41*0/4133,  4l4tt-4152; 
Dec  Dig.  I  1047.*] 

Appeal  from  Superior  Court,  Sfiasta  Coun- 
ty; J.  E.  Barber,  Judge. 

Action  by  James  Toui^  against  T.  H.  Ben- 
ton. From  a.  Judgment  for  plalntUf,  defrad- 
ant  appeals.  Affirmed. 


BBPOBTEB  (Cat 

Bush  &  Hall,  of  Redding,  for  appellant 
Charles  H.  Braynard,  oC  Beddliv,  tat  w 
spondent 

BUBNEIT,  J.  The  eoinplaint  Is  framed 
upon  the  theory  of  a  noraticm.  It  appears 
tbereln  that  on  the  10th  day  of  Deconbart 
1904,  tbe  Beddliv  &  ^  Boid  Lumber  Com- 
pany, a  corporation  haTlng  Its  principal 
place  of  btulness  In  Bedding,  Shasta  ooun^, 
executed  and  deliTered  to  plaintUf  Its  prom- 
issory note  for  ¥8,500;  payable  one  year  after 
date,  with  Interest  at  0  per  cent,  per  annum ; 
that  on  April  24,  1008,  the  defendant  agreed 
In  writing  with  Herbert  Baas,  J.  H.  Bnidc, 
and  M.-  Wengler,  the  owners  of  more  than 
two-thirds  of  the  capital  stock  of  said  corpo- 
ration, providing  among  ofber  things,  that 
the  corporation  mu  to  transfer  all  Its  prop- 
erty of  whatever  kind  to  Benton,  and  tlie 
latter  "to  assume  any  and  all  valid  and  ex- 
isting obligations  and  Indebtedness  of  tbe 
company,  aa  shown  by  its  books,  and  to  dis- 
charge the  corporation  from  liability  there- 
on"; that  at  the  time  of  said  agreement 
there  was  due  plaintiff  on  said  note,  of  the 
principal,  the  sum  of  92,S00,  and  Interest 
thereon  from  January  6,  1008;  that  this  was 
a  valid  and  existing  obligation  of  the  corpora- 
tion to  plalntur,  and  so  shown  by  and  from 
its  books;  that  immediately  after  tbe  execu- 
tion of  said  agreement  of  April  24th  plaintiff 
released  and  discharged  eaid  corporation 
from  all  liabllltr  growing  out  of  said  indebt- 
edness and  accepted  tbe  sabstitutlon  and 
agreement  of  defendant  In  lieu  thereof;  that 
on  the  15th  day  of  May,  1908,  said  corpora- 
tion transferred  and  assigned  all  of  Its  prop- 
erty to  said  Benton  pursuant  to  its  by-laws 
and  said  written  agreement  of  April  24th; 
that  all  the  terms  and  conditions  of  said 
agreement,  which  were  tbe  consideration  for 
the  signature  of  said  T.  H.  Benton  thereto 
and  for  his  written  promise  there^  contain- 
ed, were  duly  and  fully  performed  and  exe- 
cuted by  ail  the  parties  thereto. 

The  foregoing  facts  are  set  forth  In  1^1 
and  appropriate  phraseology  and  they  man- 
ifestly constitute  the  essential  elements  of 
a  novation  as  contemplated  by  the  Code  (Civ. 
Code,  1 1531,  sub.  2)  and  the  authorities. 

[1]  Novation,  strictly  speaking,  implies 
four  essential  reqnisltes:  (1)  A  previous 
valid  obligation;  (2)  the  agreement  of  all 
the  partly  to  the  new  contract;  (3)  tbe  ex- 
tinguishment of  the  old  contract;  and  (4)  the 
validity  of  tbe  new  one.   20  Cya  1130. 

[2]  Plaintiff,  indeed,  going  beyond  tbe  re- 
quirement of  a  good  pleading  for  novation, 
alleged  that  he  'Is  now  the  lawful  owner 
and  holder  of  tbe  said  promissory  note, 
made,  executed  and  delivered  to  said  plain- 
tiff as  aforesaid."  This  gave  rise  to  a  spe- 
cial demurrer  on  the  ground  "that  It  cannot 
be  ascertained  therefrom  whether  or  not 
plaintiff  is  suing  npon  the  liability  alleged 
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to  baTe  been  Incurred  by  reason  of  the  prom- 
issory  note  set  fortb  In  aald  amended  com- 
plaint, or  upon  a  llablUty  created  by  reaeon 
of  any  agreement  made  or  entered  Into  by 
tbe  defendant  with  tbe  plaintiff,  or  with  the 
Beddii^  A  Big  Bend  Ijumber  Company." 
Manifestly,  upon  tbe  theory  of  a  novation, 
^e  promissory  note  la  not  tbe  basis  of  de- 
fendant's obligation.  Said  theory  involTes, 
U  we  have  seen,  an  entirely  new  contract, 
and  tbe  note  Is  of  significance  only  as  the 
measure  of  that  obligation.  The  allegation 
In  refermce  to  the  note  in  connection  with 
tb»  other  averments  of  tbe  complaint  might 
be  construed  as  the  exemplification  of  tbe 
condition  contemplated  by  section  1559  of 
the  CItII  Code  providing  for  the  enforce- 
ment of  contracts  made  upressly  for  the 
benefit  of  third  persons. 

[3]  There  Is  thus  some  plausibility  In  the 
claim  of  uncertainty  as  to  tike  theory  vpon 
which  Cbe  complaint  was  framed,  but  it  la 
entirely  tleax  that  appellant  was  not  misled 
nor  ^^ndlced  thmiby;  and,  If  we  assumtf 
that  tbe  ruling  was  erroneous  as  to  the  de- 
murrer, the  case  should  not  be  reversed  aft- 
er a  foil  trial  upon  its  m^ta.  Indeed,  ap- 
pellant seemed  to  be  In  no  uncertainty  as  to 
the  grounds  upon  which  the  action  was  bas- 
ed, for  during  the  trial  he  stated:  "Now, 
the  only  thing  beftnre  tbe  court  under  the  is- 
sues raised  by  flie  pleadings  in  this  case 
Is  as  to  whether  or  not  the  Redding  it  Big 
Bend  Lumber  Company  owed  to  the  plaintifT, 
Tonog,  a  certain  sum  of  money;  if  at  a 
oertein  time  T.  H.  Benton  agreed  to  pay  that 
partteular  amount;  and.  If,  at  that  particu- 
lar time,  the  plaintiff,  Young,  accepted  Ben- 
toa  and  released  the  Beddii^s  &  Big  Bend 
lAUttber  Conqtany  from  their  liability.  Now 
these  are  the  material  points  in  a  novation 
and  they  have  been  pleaded,  and  properly 
and  fully  pleaded,  conatltutlDg  a  novation  In 
tUa  case."  And  It  may  be  said  that  upon 
this  theory  tbe  case  was  tried.  It  is  true  tbat 
plaintiff  retained  in  bis  possession  the  note 
•which  be  bad  received  from  the  corporation, 
but  his  explanation  of  this  circumstance 
obliterated  any  apparent  InconslBtency  in  his 
position.  In  view  of  the  record,  It  is  rather 
strange  that  appellant  should  gravely  and 
seriously  question  the  sufilclency  of  the  evi- 
dence to  support  certain  material  findings  of 
the  court.  They  are  all  amply  supported, 
as  a  careful  reading  of  the  whole  transcript 
has  disclosed.  E3ach  is  upheld  by  tbe  testl< 
mony  of  more  than  one  witness,  while  the 
documentery  evidence  as  well  as  the  testi- 
mooy  of  several  witnesses  constitute  the 
sure  foundation  for  some  of  the  challenged 
findings. 

In  consequence  of  the  earnest  contention 
of  appellant,  it  seems  advisable^  however,  at 
the  risk  of  prolixity,  to  exhibit  some  of  this 
evidence. 

[4]  1.  That  the  ooiporatlon  was  Indebted 
to  i^intlff  on  its  sromiaspry  note  tliere 


can  be  ho  kind  of  controvert<y.  It  purported 
to  be  the  note  of  the  corporation  for  $3,S00, 
properly  signed  by  Its  president  and  attested 
by  ite  secretary,  dated  December  19,  1904, 
and  payable  to  the  order  of  plaintiff  and 
carrying  the  Indorsements  of  ^,000  paid  on 
account  of  tiie  principal  and  of  Interest  to 
January  1,  1006.  The  check  of  plaintiff  for 
$8,500,  dated  on  said  December  19, 1904,  pay- 
able to  the  Redding  &  Big  Bend  Lumber 
Company,  with  an  indorsemoit  thereon  show- 
ing that  the  check  was  paid  at  Redding  on 
December  20, 1904,  was  received  in  evidence^ 
The  minutes  of  the  corporation  showed  that 
a  meeting  of  the  board  of  directors  was  held 
Deconber  19,  1904,  and  the  following  resolu- 
tion was  unanimouBly  adopted:  "Resolved 
that  it  Is  for  the  best  Intereste  of  this  corpo- 
ration to  n^tlate  a  loan  of  three  thousand 
five  hundred  dollars,  paying  not  to  exceed 
nine  per  c&xt.  interest  tha«on  and  the  presi- 
dent and  secretary  of  ithis  corporation  are 
hereby  directed  to  borrow  such  sum  of 
mon^  at  not  to  exceed  the  rate  of  nine  per 
cent  interest,  from  James  Toung  of  Redding; 
Cal.,  and  to  make,  ezecnto  and  deliver  to  the 
aald  James  Toung  the  promissory  note  of 
this  corporation  tlier^r."  The  book  of 
notes  and  bills  payable  of  the  company  dis- 
closed a  record  of  tida  note  together  wlOi  an 
unpaid  balance  on  another  note  In  ftivor  of 
James  Toung.  Herbert  Baas,  the  presld«it, 
Mathlas  Weng^tf,  tbe  secretary,  and  J.  B. 
Bulefc,  a  director,  of  the  corporation,  each 
testifled  that  the  said  note  was  aecnted  by 
tbe  company  "In  accordance  with  and  pursu- 
ant to  the  tesolutiui  adopted  by  them,"  and 
that  the  consideration  ther^r  was  received 
and  used      the  said  oozporatlon. 

[I]  2.  There  Is  no  less  certainty  that  the 
evidence  supporte  the  conclusion  that  this 
was  one  of  the  obUgatloiu  assumed  by  ap- 
pellant Hla  agreement  waa  to  pay  "any 
and  all  valid  and  existing  obligations  and 
Indebtedness  of  the  company  as  shown  by  ite 
books  and  to  disdiarge  the  corporation  from 
liability  thereon."  Herein  the  only  possible 
controversy  is  or  can  be  as  to  whether  this 
indebtedness  was  "shown  by  the  books."  No 
particular  book  or  books  being  designated, 
we  must  look  to  the  books  ordinarily  kept  by 
such  corporations,  and  In  which  are  custom- 
arily recorded  such  transactions.  We  have 
already  observed  the  record  In  the  book  of 
minutes  and  of  dotes  and  bills  payable. 

Mr.  Wengler  testified:  "I  saw  those  entries 
In  the  ledger  under  Mr.  Young's  account 
The  entry  showed  the  Indebtedness  by  a  note 
to  Mr.  Young,  the  $3,500.  I  saw  that  on  the 
books  of  the  Redding  &  Big  Bend  Lumber 
Company  shortly  before  we  made  the  deal. 
In  1906,  and  before  Mr.  Benton  took  charge. 
The  books  were  afterwards  sent  to  Redding 
at  the  request  of  Mr.  Bentonl"  Wlnfred 
Wright,  an  expert  bookkeeper,  examined  the 
books  of  the  company  In  1906,  and  with  ref- 
erenoe  to  the  93,600  note  be  testified:  "Z 
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found  It  entered  npon  tlie  original  book  ot 
entry,  tbe  old  jonmaL  I  traced  It  to  the 
ledger,  checked  It  through  to  the  ledger, 
whereupon  I  found  entered  upon  the  credit 
Bide  of  the  ledger,  on  the  credit  side  ot  Mr. 
Tonng's  account,  a  93,000  credit  I  also 
traced  this  from  the  credit  Bide  of  the  ledger 
of  Mr.  Tonng's  account  to  the  depoaltorr  ac- 
count, charging  the  depoaltorr  with  $3,000. 
Then  I  found  a  further  entry  on  this  original 
journal  of  $3,000  charged  to  Mr.  Toung  on 
a  note  account,  with  the  proper  explanatlonB, 
and  on  note  account,  or  Mils  payable,  I 
found  bills  payable  credited  with  $3,000  as 
against  this  entry,  making  the  entry  rwy 
clear  in  my  mind." 

There  is  testimony  of  other  witnesses  to 
the  same  point  and  effect  Indeed,  It  is  diffl- 
cnlt  to  understand  why  it  should  be  urged 
that  this  indebtedness  was  not  shown  by 
the  books.  In  explanation  it  iH'obably  should 
be  stated  that  tfaa  ledg^  referred  to  and 
probably  some  of  the  other  books  were  de- 
stroyed, and  therefore  secondary  evidence, 
as  to  what  was  contained  therein,  was  re- 
ceired.  The  expert '  witness  also  declared 
that  the  books  were  not  kept  according  to 
the  most  approved  methods,  and  that  a  de- 
gree of  obscurity  existed  as  to  some  of  the 
details  of  the  transaction,  but  it  is  entirely 
clear  that  the  Indebtedness  was  sufficiently 
shown  by  "the  books  of  the  corporation.'* 
It  further  appears  that  appellant  had  actual 
knowledge  of  this  indebtedness,  and  it  is  a 
fair  inference  from  the  testimony  that  he 
knew  this  Indebtedness  was  shown  by  tbe 
books  of  the  corporation. 

Mr.  Bass  teetlfled  that  "Mr.  Benton  knew 
of  this  outstanding  obligation,  because  he 
was  paying  the  interest  on  the  note,  had  to 
pass  on  all  checks  that  went  out,  and  had 
charge  of  the  financial  affairs  of  the  concern 
prior  to  this  proposition  advanced  and  made 
by  Ml.  Benton  and  the  acceptance  thereof." 

Ur.  Wengler  testified  that  "Mr.  Benton 
knew  what  the  Indebtedness  was  better  than 
we  did,  because  he  kept  the  books  when  he 
was  manager  of  the  company.  Mr.  Benton 
had  a  bookkeeper  and  Mr.  Benton  had  charge 
of  the  books.  I  heard  Mr.  Benton  say  that 
the  company  owed  Mr.  Xoung  $2,000.  That 
was  talked  about  several  times.  Mr.  Benton 
told  us  several  times  how  much  we  owed 
SDd  what  the  indebtedness  was." 

[I]  3.  We  may  consider  together  the  two 
elements  of  the  finding  'That  upon  the  24th 
day  of  April,  A.  D.  1908,  and  immediately 
after  the  execution  of  said  agreement  by  said 
defendant,  plaintiff  released  and  dlscba^ed 
said  corporfLtlon  Bedding  &  Big  Bend  Lum- 
ber Company  of  and  from  all  liability  to  pay 
said  indebtedness  due  upon  said  inromissory 
note,  and  accepted  the  substitution  and 
agreement  of  dtfeudant  herdn,  In  Ueu 
thereof." 

James  B.  Isaacs,  an  attorney  at  law,  tes- 
tifled  that  he  "acted  as  attorney  for  the  Red- 
dins  A  Big  Bend  Lumber  Oompany  In  the 
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transaction  wherein  the  property  of  the  com- 
pany was  transferred  to  T.  H.  B«iton,"  and 
Thomas  B.  Dorier  represented  Mr.  BentinL 
He  detailed  the  various  conferenoea  between 
the  parties  and  the  final  interview  when  a 
settlement  was  reached.  As  to  this  last  he 
said:  "O^iere  was  quite  a  little  talk;  and 
finally  Mr.  Tonng  says,  <Mr.  Dorier,  is  my 
claim— my  note  secured  by  this  agreemttitP 
and  Mr.  Dorier  says^  'Certainly,  your  note  Is 
a  valid  claim  as^dnst  the  Bedding  &  Big 
Bend  Lumber  Company.'  Mr.  Young  says, 
'Well,  when  will  It  be  paidr  and  Mr.  Dorier 
kind  of  turned  towards  Mr.  Tonng  and  smil- 
ed, and  says,  1  can't  tell  you  that.  Mr. 
Young,  I  dont  know;  bat  I  iMnsnme  that  it 
will  be  paid  when  the  other  creditors  will 
be  paid.'  And  thereupon,  In  the  presence  of 
Mr.  Dorier,  Mr.  Benton's  attorney,  myself, 
and  all  the  others  present,  Mr.  Young  got 
up  and  says:  'That  settle  It  That  is  all 
I  want  to  know.  I  am  satisfied.  I  am  will- 
ing to  take  Mr.  Benton,  if  the  transfer  is 
blade  for  the  indrtitednesB  and  that  is  all  I 
care  about'" 

Other  witnesses,  including  the  plaintlif, 
testified  rimllarly.  It  is  quite  apparent,  In^ 
deed,  that  the  corporation  had  In  view  tUs 
claim  of  Young's  as  well  aa  of  othen^  and 
that  it  transferred  all  of  its  pn^ttty  to  ap- 
pellant upon  the  nnderstandliis  among  aU 
the  parties  that  the  novation  should  be  ef- 
fected. 

[7]  4.  The  ooort  conunlttea  no  ertw  In  re- 
celTtng  In  eridatoe  BzblUts  B  and  C  Tbe 
totmae  omtalned  the  tonus  agreed  upon  by 
appellant  and  by  Bass,  BoiCfc,  and  Wootfer 
as  stoddiolderB  of  the  euporatton  and  own- 
ing more  than  two-thirds  of  its  capital  stocft^ 
In  accordance  with  which  terms  said  stodi- 
holders  wm»  **bD  prooeed  innntfltatftiy  to  call 
the  requisite  stoiAdudderi*  meetings,"  and 
thereby  said  Bass,  Bul^  and  Wentfw 
agreed  'to  vote  all  stock  now  standing  In 
our  names  upon  the  books  of  the  company 
in  order  to  carry  out  the  terms"  prescribed 
therein.  That  this  agreement  contemplated 
the  transfer  of  the  corporatlcm's  property  to 
Benton  and  the  assumption  by  him  of  the 
corporation's  liabilities  Is  too  plain  fbr  ar< 
gument  Exhibit  C  was  the  corporation's 
deed  to  Benton.  That  it  was  made  in  pnr- 
suance  of  the  agreement  contained  in  Ex- 
hibit B  was  alleged  in  the  comfdalnt  and 
not  denied  by  the  answer.  It  was  also  so 
found  by  the  court  and  the  finding  is  not 
assailed.  In  fact,  these  two  Instruments  con- 
stituted the  baris  for  the  novation  relied  up- 
on by  respondent  and  without  them  in  evi- 
dence his  case  would  not  have  been  ccnnplete. 

[I]  0.  The  aiqpellants  suffered  no  possible 
injury  by  the  declination  of  the  court  to 
state  upon  what  ground  and  for  what  pur- 
pose It  admitted  the  said  iHt>mlssory  note  in 
evidence.  Ac^rilant  conceded  that  It  was  ad- 
missible for  the  pnrpoee  of  marking  the  ex- 
tent itf  the  new  obligation.  It  was  also  erl' 
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dence  of  a  ralld  and  existing  Indebtedness 
of  the  corporation  at  the  time  of  the  exe- 
cution of  said  agreement  of  ApiU  24,  1008. 
We  must  aasnme  that  the  court  (miaidered  It 
only  for  a  competent  and  reteront  purpose. 
It  Is  difBcult  to  conc^Te  liow  it  could  have 
been  otherwise  regarded. 

[I]  6.  Of  a  large  number  of  dedared  er^ 
rors,  the  action  of  the  ootut  In  overmUng  ap- 
pellant's otdectlon  to  the  following  question 
may  be  taken  as  an  example:  "What  if  any- 
thing did  Mr.  Zonng  have  to  say  <$onc6rnlu« 
the  acceptance  of  this  ^ivosltlcair'  The 
mling  is  quBsUoned  for  the  reasim  "that  it 
is  flfflimnHtroiy  ahown  ffom  the  record  that 
the  defendant  Benton  was  not  present  when 
any  statements  were  made  by  the  plaintiff, 
and  that  said  statements  wen  self-eerring 
declarationfl  wUch  In  no  wise  bound  the  de- 
fendant  Ben  T.  Staadce^  141  OaL  186  [74 
Pac.774].'*  Tbe  witness  answered  substantial- 
ly that  Mr.  Toung  said  that  he  was  satisfled 
with  the  Gontonplated  arrangement,  and  that 
he  was  willing  to  aoo^  Mr.  Benton  fbr  the 
corporation's  indebtedness.    If  it  was  im- 
portant to  prove  that  Mr.  Toung  agreed  to 
the  noTation,  it  is  not  perctfred  why  it  was 
not  [oopw  to  diow  what  tie  did  and  said  in 
reference  to  the  proposition.  Once  it  is  not 
contended  that  his  acquiescence  was  or  re- 
quired to  be  reduced  to  writing  It  would 
seem  that  the  court  followed  the  only  method 
of  ascertaining  whetlier  Toung  agreed  to 
the  substitution  of  the  new  debtor  and  the 
release  of  the  old.   The  evidence  was  not 
hearsay  for  the  reason  that  the  issue  In- 
volved the  very  statement  that  Toung  made. 
It  appears  that  It  was  somewhat  dilBeult  to 
get  all  the  creditors  of  the  corporation  to 
accept  Benton  for  the  debt,  and  after  some 
considerable  controversy  this  flnal  meeting 
was  held,  and  at  that  time  the  last  obstacle 
seems  to  have  been  removed,  and  the  pur- 
pose of  the  evidence,  as  already  indicated, 
was  to  show  Young's  acquiescence  in  the 
final  consummation  of  the  negotiations.  It 
was  not  necessary  for  Benton  to  be  present. 
He  had  already  submitted  the  proposition  to 
assmne  certain  liabilities,  of  which  this  was 
one.   As  far  as  he  was  concerned  be  had 
already  agreed  to  the  novation  upon  the  con- 
sideration that  the  corporation  would  trans- 
fer its  property  to  him.    As  to  whether 
Young  would  agree  to  It  or  not  was  of  mo- 
ment to  said  Young  and  the  Redding  ft 
Big  Bend  Lumber  Company,  and  so  we  find 
that  shortly  thereafter  the  corporation,  sat- 
isfied, no  doubt,  with  the  agreement  of  its 
creditors,  made  said  transfer.  Besides,  with- 
out detailing  the  evidence  it  may  be  said 
tbat  it  Justifies  the  inference  that  Mr.  Dozier 
was  anthfvized  to  r^Evesent  Mr.  Benton  In 
the  transaction.   The  conduct  and  dedara- 
ticms  of  these  gentlemm  certainly  create  that 
impression  although  probably  no  exiwess  au- 
thority was  conferred. 


[II]  It  is  true  that  the  court  seemed  to  be 
In  doubt  whether  said  evldwce  was  admissi- 
ble If  Mr.  Benton  was  not  actually  present  at 
the  conference,  and,  upon  a  motion  to  strike 
it  out  on  the  ground  of  his  absence,  the  court 
declared  that^  unless  it  was  shown  later  that 
Mr.  Benton  was  present,  "this  testimony  of 
the  witness  will  go  out  on  that  score." 

Appellant  complains  that  the  court  never 
ruled  upon  the  motion.  Bven  so,  it  was  with- 
out prejudice  as  the  ruling  should  have  been 
adverse  to  m^eUant  Again,  it  was  agreed, 
as  stated  by  him,  "at  the  time  we  take  up 
the  argument  that  we  can  point  our  motion 
to  strike  out  the  parUcnlar  evidence  we  de- 
sire to  strike  out"  Tbe  record  Is  silent  as 
to  what  was  done  in  the  premises  at  the 
ttme  of  the  argument,  and  we  certainly  can- 
not presume  that  appellant  called  the  atten- 
tion of  the  court  to  the  mattw. 

7.  Barticular  objection  is  made  to  tiie  tes- 
timony of  various  witnesses  to  the  tSteet  that 
at  the  flnal  conference  herelnbtfore  referred 
to  Mr.  Dealer  deidared  tbat  the  dalm  of 
Mr.  Toung  was  induded  in  those  assumed  by 
Mr.  Benton.  This  point  m^t  be  ^lamiiyff^i, 
like  the  last,  with  the  suggestion  that  it  was 
covered  the  motion  to  strike  out  to  be  de- 
tomtned  at  ttie  argument,  but  Uie  mling 
was  warranted  on  the  ground  of  agency; 
and,  becddes,  it  may  be  said  that  the  evidence 
could  not  have  affected  the  result  as  it  ap- 
pears, substantially  without  conflict,  that 
this  indebtedness  was  shown  by  the  books  of 
the  cori>oratlon. 

After  a  careful  examination  of  the  record 
we  can  see  no  reason  for  Interfering  with  the 
action  of  the  court  below,  and  the  Judgment 
is  affirmed. 

We  concur:  CHIFBfAN,  P.  J. ;  HABT,  J. 


SMrra  r.  J.  B.  NBWBEBBT  GO.  at  sL 
(CiT.  1,271.) 

(District  Court  of  Appeal.  Second  District;  Osl^ 
ifomla.   March  U.  1913.) 

L  Venoob  and  Purchabbb  a  229^— Bona 

Fide  Pdbchasbb— Notiok. 

Tbe  grantor  in  a  deed,  absolute  In  form, 
but  in  fact  a  mortgage,  who,  through  an  Inter- 
mediary, DotifieB  a  third  person  that  he  has  an 
eqnity  in  the  property  and  still  owns  it,  pnts 
the  third  person  on  inqnii?  as  to  the  title,  so 
that  where  the  third  person  subsequently  pur* 
chases  the  property  from  the  grantee  without 
inquiry,  he  is  not  a  bona  fide  purchaser  for  val- 
ue without  notice. 

[Bd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  477-494;  Dec  Dig.  | 
229.*] 

2.  Vehdob  anu  PnaCBASEB  a  242*)  —  Bona 
Fide  Pubchasbb— Bubden  of  Pboot. 
Where  the  grantor  In  a  deed,  In  fact  a 
mortgage,  showed  that  he  had,  through  an  in- 
termediary, notified  a  third  person  that  be  own- 
ed the  property,  the  third  person,  on  subsequent- 
ly purchasing  from  the  grantee,  bad  the  burden 
of  showins  Uiat  he  paid  the  price  in  good  faith 
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vithont  notice,  actual  or  coiutractiTe,  of  the 
grantor'*  claim. 

[E^  Note.— For  otber  cases,  see  Vendor  aad 
Purchaser,  Cent  Dig.  H  603-80S;  Dee.  DJf.  | 
242.*] 

8.  QtTiETnfa  TiTUc  ^  14*)— Rkjbf-Tbkdd. 

Where  a  tender  is  a  condltioD  precedent  to 
a  decree  qnletinc  title,  pajrment  to  ue  party  uor- 
titled  thueto  miiat  be  prorided  for  or  made  be- 
fore a  decree  la  entered,  but  a  personal  tender 
is  not  reqninte  to  the  bringing  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Qnlettng  Ti- 
tle. Cent  Dig.  {  4«;  Dec  Dig.  |  14.*] 

4.  QmrnNQ  Title  (|  14*)— Rbejxt— Tindsb. 

Where  the  grantee  in  a  deed,  in  fact  a 
mortgage,  conveyed  the  property  to  a  third  per- 
son, who,  though  put  on  inauiiT,  insisted  that 
he  purchased  without  notice  of  the  grantor's 
claioL  and  no  assignment  of  the  debt  secured  by 
the  deed  was  iatended,  tiie  grantor,  sning  to 

Suiet  title,  need  not  tender  the  debt  to  the 
tilrd  person,  but  a  judgment  directing  die  pay- 
ment ot  the  amount  tiiereof,  paid  into  ooort  to 
the  original  grantee  was  annclent 

[Bd.  Note.—Fw  other  cases,  Me  Qoletiiic  Ti- 
tle^ Cent  Dig.  I  40;  Dec.  Dig.  |  14.*] 

5.  Tbiax.  ^  S07*)—l8BiTxa— Findings. 

Where  there  is  no  evidence  that  the  action 
was  barred  by  limitations,  a  finding  thereon  is 
unnecessary. 

lEd.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  11  940-946 :  Dec  Dig.  |  397.*] 

AK>eal  from  Superior  Court,  Kern  County; 
jr.  W.  Mahon,  Judge. 

Action  by  Frank  H.  Smith  against  the  J. 
B.  Newberry  Company  and  another.  Trom 
a  Judgmrat  fior  plaintiff,  defoHlants  appeaL 
Affirmed. 

Adams  A  Mahas  and  M.  Bl  C.  Monday, 
all  of  Los  Angeles,  for  appellants.  Drew 
Pmltt  and  Fred  N.  Arnold,  botb  of  Los 
Angeles,  for  respondent. 

ALLIN,  P.  J.  The  aetloB  was  one  to  quiet 
dtlew  B1i|dlngs  and  Judgment  went  in  favor 
of  idaintlff,  and  def^dants  appeal  from  such 
Judgment  and  an  order  denying  a  new  trial. 

The  court  finds  that  In  February,  1906, 
plaintiff  was  Indebted  to  J.  R.  Newberry 
Company,  a  corporation,  in  the  sum  of  f  135; 
that  on  said  date  plaintiff,  being  the  owner 
and  in  possession  of  certain  described  prem- 
ises, in  order  to  secure  the  payment  of  said 
sum,  executed  to  said  J.  R.  Newberry  Com- 
pany an  instniment,  in  form  a  grant  deed, 
conveying  the  premises  In  controversy;  that 
notwithstanding  the  form  of  the  deed  It  was 
Intended  to  be  by  way  of  mortgage  to  secure 
the  debt;  that  such  instrument  was  duly 
recorded,  and  on  the  3d  day  of  December, 
1906,  J.  R.  Newberry  Company,  In  considera- 
tion of  the  sum  of  $800,  granted  the  premises 
to  J.  K.  McOinnis;  that  McGInnIs  pundiased 
said  premises  with  knowledge  of  the  fact 
that  said  instrument  from  plaintiff  to  New- 
berry Company  was  a  mortgage  and  intended 
as  such;  that  in  June,  1910,  plaintiff  tmder- 
ed  to  defendant  Newberry  Company  (200  In 
cash,  being  the  amount  of  the  principal  and 
interest  of  the  mortgage  debt,  and  demanded 

•Itr  otber 


a  reconreyane^  whidi  was  refused;  that 
plaintiff  thempon  paid  Into  coart  the  sum 
of  $200  for  the  benefit  of  defendant  New- 
berry Company,  the  same  being  the  principal 
of  said  debt  and  Interest,  and  the  sum  of 
f0.8S,  the  amount  of  the  taxes  asseesed 
against  said  lands  advanced  and  paid  by 
McOinnis. 

[1]  Appellants  qmclfy  as  error  the  insuffi- 
ciency of  the  evidence  to  support  the  findings 
with  reference  to  the  dtaracter  of  the  deed, 
and  as  to'  the  fact  of  McOinnis'  acquirement 
of  the  premises  with  notice.  An  examination 
of  the  record  satisfies  us  that  there  Is  to  be 
found  therein  ample  evldoice  to  support  the 
findings  of  the  court,  not  only  from  the  cir- 
ca mgtancea  of  the  case,  but  from  admissions. 
It  Is  very  clear  that  the  deed  to  the  New- 
berry Company  was  by  way  of  mortgage. 
There  Is  evidence  tending  to  show  that  In 
October,  1906,  plaintiff  notlfled  BfcOlnnls, 
before  be  purchased  the  premises  throuKh 
an  IntermeiUary,  that  he  still  held  an  equity 
In  the  land  and  still  owned  it  This  was 
sufficient  to  put  McOinnis  upon  inquiry  as 
to  the  condition  of  title. 

[1]  The  rule  is  that  the  burden  is  upon  the 
one  claiming  to  be  a  bona  fide  purchaser  un- 
der the  circumstances  of  this  case  to  show  that 
be  paid  the  pnrdkaae  numey  in  good  faith 
without  notice,  actual  or  eonstmctlTe,  ot 
lAalntiff's  claim.  Kennlff  t.  Oanlfleld,  140 
CaL  46,  7S  IPae.  808,  and  autborltlea  there 
dted.  There  la  nothing  to  show  any  effort 
on  McOinnis*  part  to  ascertain  Oie  true  tects 
In  relation  to  the  tiUe  after  tacrtag  received 
this  notice,  and  he  cannot  be  said,  under 
the  establUdted  role,  to  be  a  bona  fide  pur- 
chaser without  notlceL  The  findings  of  the 
court  must  be  accepted  as  being  based  upon 
evidence  dear  and  satlsfiictorr.  It  is  fw 
the  trial  court  to  determine  tito  wdtfit  and 
effect  of  the  evidence. 

It  Is  claimed  appdlants  that  the  find- 
ings do  not  support  the  Judgment  as  against 
them.  We  see  no  morlt  in  this  contention. 
The  Judgment  with  reference  to  the  cancella- 
tion of  the  deed  may  be  ignored,  but  there 
sttn  remains  In  the  Judgment  an  adjudica- 
tion that  plalntUTs  title  and  possession  of 
the  premises  be  quieted  against  all  dalma  or 
demands  of  the  defendants,  and  that  they 
each  be  enjoined  and  restrained  from  assert* 
Ing  any  claim  thereto  adverse  to  plaintiff. 
We  regard  the  complaint  as  sufficient 

[1]  The  prindpal  contention  of  appellants 
is  that  McOinnis,  under  any  view  of  the 
case,  was  entitled  to  the  money  due  upon 
the  mortgage,  that  the  tender  to  him  was  a 
condition  precedent  to  a  decree  quieting  title. 
We  do  not  understand  the  rule  to  be  that 
a  personal  tmder  is  requisite  to  the  bringliv 
of  the  actttm,  but  simply  that  payment  to 
the  party  entitled  thereto  must  be  provided 
for  or  made  before  a  decree  be  entered. 

[4]  We  think,  however,  that  under  the 
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recon!  In  this  caae  no  tmder  or  pajmient  to 
McQlnnls  was  necessary.  Nor  Is  there  any 
error,  under  the  pleadings  and  eTldenc^  In 
directing  the  payment  of  the  $200  depoidted 
In  court  to  the  Newberry  ComiMmy  as  the 
holder  of  the  debt.  We  are  not  unmindful 
of  the  fact  that  our  Supreme  Court  In  Boop- 
er  T.  Young,  140  CaL  274,  74  P*c  140,  88 
Am.  St  Bep.  Gf^  following  Hals^  r.  Martin, 
22  CaL  6^  has  determined  that  a  conrey- 
ance  by  one  holding  the  1^1  title  by  way  ot 
■ecnrlty  carries  with  it  an  equitable  aairign- 
ment  of  the  debt  secured  ther^.  Tbe  de- 
cisions affecting  the  questtwi  as  to  the  effect 
wbldi  a  court  ot  equity  should  glTft  sndi  a 
conveyance  are  not  harmonious.  As  early 
as  Peters  r.  Jamestowii  Bridge  Co.,  5  GbL 
8SB,  68  Am.  Dec  184,  and  afterwards  In  Dut- 
ton  T.  Warscbaaer,  23.  Gat  823,  82  Am.  Dee. 
76B,  it  was  determined  tlut  an  attempt  to 
assign  a  mortgaipB  withont  a  transfer  of  the 
debt  was  withont  effect,  and  that  a  conv^- 
ance  of  the  mortgaged  inanises  did  not  oper- 
ate as  an  asrignment  of  tiie  mortgage,  nor 
of  the  mortgage  debt  Snbseqnoitly,  In  Hal- 
sey  T.  Martin,  22  CaL  646*  the  contrary  was 
held.  Thereafter,  upon  the  adoption  of  the 
Civil  Code,  section  8640  was  added  thereto, 
which  section  provides,  *<The  incident  fol- 
lows the  principal,  and  not  the  principal  the 
Inddoit"  whlcOi  TOS  the  doctrine  of  Peters 
r.  Jamestown  Bridge  Co.  However,  we  are 
confronted  with  Hooper  v.  Toung.  supra, 
wherein  it  Is  said  that,  ''whatever  the  true 
character  of  the  conveyance"  was,  the  gran- 
tee "succeeded  to  all  of  the  grantor's  rights 
and  Interest  If  such  conveyance  was  In  fact 
a  mortgage,  she  succeeded  to  all  rights  as 
mortgagee."  This  opinion  was  by  a  divided 
court,  and  rests  undoubtedly  upon  the  theory 
that  where  a  conveyance  of  premises  held 
by  way  of  mortgage  is  made  to  one  with 
knowledge  of  the  character  of  the  tltl^  noth- 
ing to  the  contrary  appearing,  it  will  be  pre- 
sumed that  it  was  the  intention  of  the  par- 
ties to  transfer  all  interests,  the  principal 
as  well  as  the  Incident  Accepting  such  deci- 
sion as  based  upon  that  theory,  It  1b  scarcely 
applicable  to  this  case.  Under  the  record 
presented  here,  there  can  be  no  presumption 
that  there  was  any  intention  on  the  part  of 
Newberry  Company  to  transfer  the  d^t 
In  the  first  place,  Newberry  Company  daiies 
and  strenuously  hudsta  that  the  conveyance 
to  it  was  not  by  way  of  mortgage;  end  in 
the  second  place  McOinnls  Insists  that  he 
took  a  good  title  by  virtue  of  the  purchase, 
and  that  he  bought  withont  knowledge  of 
the  debt  believing  that  Newberry  Company 
was  the  owner  of  the  premises  free  from  any 
claim  of  third  parties.  Nowhere  is  there 
any  suggestion  or  any  fact  from  which  it 
could  be  reasonably  Inferred  that  It  was  the 
intention  of  the  Newberry  Company  to  assign 
the  debt  or  of  McGlnnls  to  receive  an  asslgn- 
Aent  thereof.  The  case  under  consideration 


stnmgly  snggeBta  an  attempt  to  derive 
plaintiff  of  his  property  rights,  and  not  an 
eflbrt  -aooa  the  part  of  Newberry  Company 
to  transfer  its  Interest  in  the  debt  and  the 
mortgage  securing  the  same  to  McGlnnls. 
Under  these  dretunstances,  we  are  of  opinion 
that  the  conv^ance  by  the  Newbwry  Com- 
pany to  McOlnnis,  under  the  facta,  was  a 
nullity  and  conveyed  nothing.  It  was  a 
plain  attempt  to  transfer  the  Incident  and 
the  grantor  to  retain  the  principal.  Aside 
from  all  this,  however,  the  nnqnestloned 
amount  dne  from  plaintiff  was  paid  Into  the 
treasury  of  the  court  and  there  remains 
for  the  boitf t  of  whomsoerer  may  be  enti- 
tled thereto.  Upon  such  payment  and  under 
the  facts  found  by  the  court  idalntiff  was 
entitled  to  his  decree  quieting  title.  We  do 
not  see  how  It  could  be  well  claimed  that 
McQlnnls  was  entitled  to  the  $200;  few  he  no* 
where  daims  to  be  entitled  thereto.  If  such 
<daim  had  been  made  by  him,  and  were  there 
anything  in  the  record  indicating  an  Inten- 
tltm  to  assign  the  debt  when  the  convcTance 
was  made,  we  think  a  modification  of  the 
judgment  directing  payment  of  One  $200  to 
McGlnnls.  would  be  pnq;>er,  bnt  under  the 
pleadings  and  the  tecte  and  dreumstanoei 
of  the  case  we  do  not  see  how  we  would  be 
warranted  In  directing  sudi  modification. 

[I]  There  being  no  evidence  tending  to 
show  a  bar  to  the  action  through  the  statute 
of  limitations, .  no  finding  was  necessary. 
Plaintiff's  right  to  redeem  existed  until  five 
years*  adverse  poseesslon  be  shown,  whl«^  is 
not  done  here. 

We  see  no  prejudicial  error  in  the  record 
either  in  relation  to  the  admission  or  rejec- 
tion of  evidence,  or  othbrwiae;  nothing  at 
least  which  would  entitle  defendants  to  a  re- 
versal on  account  thereof. 

The  judgment  and  order  are  affirmed. 


We  concur:  JAMBS,  J.;  SHAW,  J. 


JOLLY  T.  ATCHISON,  T.  *  S.  F.  BY.  00. 

(Qv.  1.146.) 

(Diatrict  Coart  of  Appeal,  First  District  Cal- 
ifornia.   March  6,  1913.    Rehearine  De- 
nied by  Supreme  Court  May  3,  1913.) 

1.  Oabubbs  (i  46*)— Fbkight— FuGX  or  Con- 

TKACT. 

A  contract  of  carriage  made  in  one  state, 
for  deliverv  in  another,  is  governed  with  re- 
spect to  delivery  by  the  laws  of  the  latter  state. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |  220;  Dee.  Dig.  |  46.*] 

2.  Cabeiebs  (il  108,  114»)— Fbmghiv-Carbi- 
bb'b  Liabilitt  —  LiABUjTx  Before  Dk- 

LIVEBT. 

Under  av.  Code,  |  2194,  providbig  that 
unless  conalfnor  accompanies  the  freight  and 
retains  exclu^ve  control  thereof  the  carrier  Is 
liable  from  the  time  he  accepts  until  be  relieves 
himself  of  liability  pursuant  to  sections  2118 
to  2223,  for  loss  from  any  cause,  and  section 
2118  requiring  a  carrier  to  deliver  the  property 
to  the  consignee  at  the  place  to  which  it  is  ad- 
dressed in  the  manner  osnal  at  that  place,  a 
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rntlroad  company  b  Ifable  for  freight,  M  an  in- 
sarer,  until  delivery  to  tbe  consignee  aa  provided. 

[Bd.  Note.— For  other  cues,  see  Carriers, 
C^t^Di^.  H  471-48S,  608-620;  Dee.  Dig.  H 

8.  Cabbibbs   (S  8C*>— Fbbiobx— Dxuvebt— 

Notice  of  AasivAii. 

A  telephose  message  and  a  postal  card, 
sent  to  the  consignee  on  the  morning  tbe  gooda 
arriyed,  stating  that  the  car  woald  be  delivered 
in  the  nmal  course  of  bnslneaa,  was  at  moat  a 
notice  of  Intention  to  make  delivery  In  the  fa- 
tare,  which  should  have  been  followed  by  ac- 
tual notice  of  delivery  within  bnsiness  hoars. 

tEd.  Note.— For  other  cases,  see  Carrier*, 
Cent  Dig.  «[  816-821;  Dee.  Dig.  |  85.*] 

4.  Cabbibbs  (I  114*)— Fbeight— Biu.  or  Lad- 
nre. 

A  bill  of  lading  providing  that  property 
destined  to  a  station  at  which  there  is  no  reg- 
ularly appointed  agent  sliall  be  entirely  at  the 
risk  of  the  owner  when  unloaded  from  cars  or 
until  loaded  into  cars,  and,  when  received  from 
or  delivered  on  private  or  other  sidings,  shall 
be  at  the  owner's  risk  until  the  cars  are  at- 
tached to  and  after  they  are  detached  from 
trains,  only  applies  to  deliveries  at  stations 
where  there  are  no  regularly  appointed  agents. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  608-620;  Dec.  Dig.  1  114.*] 

5.  GABBixBa  (I  51*)— GoffSTBUcnoN  or  Bnx 
OF  Ladinq. 

Stipolations  In  bills  of  lading  should  be 
construed  most  strongly  against  tbe  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  II  148,  149;  Dee.  Dig.  |  51.*] 

6.  Carbiebs  (8  158*>—Fbeioht— Actions— No- 
tick  or  Claim. 

Civ.  Code,  f  2176,  provides  that  a  con- 
slgnee,  by  accepting  a  bill  of  lading  with  a 
knowledge  of  Its  terms,  assents  to  the  time, 
place,  and  manner  of  delivery  therein  stated, 
and  also  to  limitations  therein  upon  the  car- 
rier's liability,  bat  his  assent  to  any  other  mod- 
ification of  the  auTier*B  obligations  contained 
in  the  inatmmeDt  can  he  manifested  only  by 
his  signature  to  the  same.  A  bill  of  lading  for 
goods  was  signed  neither  by  the  shipper  nor 
consignee,  and  the  consignee  was  informed  of 
the  loss  of  the  goods  within  a  reasonable  time 
thereafter,  and  inspected  the  car  In  which  the 
goods  were  lost  and  damaged  immediately  after 
the  fire  which  destroyed  them.  Held,  that  it 
could  not  be  claimed,  under  the  circumstances, 
that  the  consignee  was  required  to  file  a  writ- 
ten claim  within  30  days,  as  a  condition  pre- 
cedent to  recovering  from  the  carrier  for  loss  of 
the  goods.  ' 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Die.  SI  668-671.  609-708%.  711-714, 
718,  718% ;  Dec.  Dig.  §  159.*] 

7.  Cabbibbs  (|  114*)— Fbeiobt. 

A  contract  between  the  carrier  of  freight 
and  a  consignee  provided  that  the  carrier 
should  not  be  liable  for  loss  or  damage  by  fire 
to  the  property,  buildings,  or  property  therein, 
located  upon  any  land  owned  or  leased  by  tbe 
consignee,  whether  beloni^ng  to  the  consignee 
or  permitted  by  him  to  remain  upon  the  land  or 
in  any  building  thereon,  from  whatsoever  cause ; 
it  being  understood  that  all  risk  of  such  loss 
should  be  assumed  by  the  consignee  and  that 
be  should  not  make  any  demand  against  the 
carrier  on  account  of  any  such  loss.  B^d,  that 
the  contract  did  not  exempt  the  railroad  com- 
pany from  liability  for  injury  by  fire  to  freight 
remaining  In  its  possession  as  a  carrier  In  a 
car  standing  on  a  switch  track  on  a  public 
street  in  front  of  tbe  consignee's  warehouse 


while  on  Its  siding  adjacent  to  tbe  consignee's 
warehouse. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  608-620:  Dec  Dig.  |  114.*] 

Appeal  ftom  Siuiotor  Gonrt,  OUy  waA 
County  of  San  FrmndBCo ;  GeoEce  A.  Starts 
Taut,  Judge. 

Action  by  B.  J.  Jolly  against  the  Atdiison 
Top^a  ft  Santa  F4  Railway  Company. 
From  a  Judgment  for  plaintiff  and  an  order 
denying  a  new  trial,  defendant  aweal&  Af- 
firmed. 

B.  W.  Ounp,  of  Lm  Angeles,  and  H.  D. 
PUlebury  and  Chas.  L.  Brown,  botb  of  San 
FrandscD,  for  appellant  Albert  H.  Blliott 
and  Clarence  B.  Todd,  botb  of  Ban  Frandaco, 
for  respondent 

MUBPHET,  Jodge  iwo  tern.  The  actum 
was  brought  to  recover  damages  accralng  be- 
cause of  Injury  by  fire  to  certain  goods  wbile 
said  goods  were  yet  in  a  freight  car  belong- 
ing to  appellant  The  idalntifC  is  tbe  as- 
signee of  certain  Insurance  companies  that 
liquidated  the  claim  for  damages  made  by 
the  George  H.  Tay  Company,  the  consignee 
of  the  goods.  This  merchandise  came  into 
the  possession  of  the  appellant  as  a  common 
carrier  at  Denver,  Colo.,  having  been  sliliq)ed 
to  that  point  f^m  Trenton,  N.  J.,  over  the 
Pennsylvania  Ballroad,  which  latter  railroad 
Issued  a  bill  of  lading,  signed  by  its  agent, 
but  not  signed  by  the  shipper  or  consignee  or 
any  person  In  their  behalf.  Tbe  goods  ar- 
rived in  San  Francisco  on  the  morning  of 
August  8,  1906,  and  tbe  consignee  was  noti- 
fied that  the  car  would  be  set  on  the  siding 
next  to  Its  warehouse  In  the  due  course  of 
business.  The  car  was  actually  placed  on 
the  siding  without  notice  to  the  consignee 
some  time  after  6  o'clock  and  after  office 
hours  on  the  afternoon  of  the  date  above 
named.  Notwithstanding  it  was  the  custom 
of  the  switching  crew  of  the  appellant  to 
ask  for  and  receive  Instructions  as  to  the 
placing  of  freight  cars  consigned  to  the 
George  H.  Tay  Company;,  in  this  particular 
Instance  the  car  was  spotted  on  the  siding 
without  Instrnctloiis  having  been  asked  or 
received  from  any  one.  The  said  aiding  was 
on  a  public  street  of  the  dty,  and  was  the 
property  of  appellant,  and  was  used  by  it  for 
delivering  freight  to  seTeral  business  houses 
stationed  along  its  course.  About  two  hours 
after  the  car  was  left  In  front  of  tbe  ware- 
house (which  at  the  time  of  the  leaving  was 
closed  for  the  day).  It  was  dlscoTered  to  be 
on  fire,  and  the  contents  were  damaged  la 
the  sum  of  $1,148.29,  for  which  plaintiff  liad 
Judgment  The  car  inspector  of  the  de- 
fendant was  present  at  the  fire,  and  the  de- 
fendant was  subsequently  notified  of  the 
loss  and  requested  to  adjust  the  same. 

[1]  It  seems  to  be  a  settled  law  that  a  con- 
tract of  carriage  made  in  one  state  where 
deUvery  is  to  be  had  In  another  is  to  be 
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gOTemedt  u  far  as  tbs  dallTery  la  coDcem- 
ed,  b7  the  lavra  (tf  Uie  latter  atata 

In  flie  case  of  Pope  t,  Nickarson,  8  Story, 
46S»  Fed.  Gas.  No.  11,274,  It  was  beld  that: 
"Tlie  goods  here  were  delivmUe  In  phUr 
adeli^ila;  and  lAat  wonld  be  an  effieetnal 
dellverr  Uiereot  in  the  boub  of  the  law 
(wbldi  Is  sometimes  a  nice  question),  wonld, 
on  qnestton,  be  settled  the  law  ot  Penn- 
sylwda." 

In  the  case  of  Boutbexn  Express  Co.  r. 
Oibbs,  155  Ala.  808,  46  South.  46M8  L.  B. 
A  (N.  S.)  874,  180  Am.  St.  Bep.  24,  U  was 
held  that  a  coatntct  as  to  Its  nature,  obliga- 
tion, and  validity,  is  governed  by  the  law 
of  the  state  where  made,  nnleas  it  Is  to  be 
performed  in  another  state,  in  which  case 
It  will  be  governed  by  ttie  laws  of  the  place 
of  performance. 

In  Hughes  t.  Penn.  B.  B.,  202  Pa.  222.  SI 
AtL  990,  63  L  B.  A  618,  &7  Am.  St  Rep. 
718,  It  was  iuAH  that  if  a  contract,  containing 
a  stipulation  Umittng  liability  for  ne^lgence 
by  a  common  carrier.  Is  made  In  one  state 
but  with  a  view  to  Its  performance 
transportation  throngh  or  Into  one  or  more 
other  states,  It  must  be  construed  In  accord- 
ance with  the  law  of  the  state  where  its 
negligent  breach  canslng  Injnry  occurs. 
Such  contract,  though  valid  in  the  state 
where  made,  must  be  declared  void  in  the 
state  where  the  Injury  occurs.  If  contrary  to 
the  policy  of  the  laws  of  the  latter  state. 

The  Civil  Code  of  this  state  provides  (aec- 
Uon  2194):  "The  Liability  of  Inland  Carri- 
ers for  Loss. — Unless  the  consignor  accom- 
panies the  freight  and  retains  exclusive  con- 
trol thereof,  an  Inland  common  carrier  of 
property  Is  liable,  from  the  time  he  accepts 
until  he  relieves  himself  of  liability  pursuant 
to  sections  2118  to  2222.  for  the  loss  or  In- 
jury thereof  from  any  cause  whatever,  ex- 
cept"— then  follow  three  or  four  subdivisions 
of  exceptions  having  no  bearing  whatever 
upon  the  case  at  bar. 

[2]  The  trial  court  found  that  there  had 
been  no  delivery  of  the  goods  to  the  con- 
signee at  the  time  of  the  fire,  and  that  the 
common  carrier's  responsibility  st  that  time 
was  in  full  force  and  effect ;  and  we  are  dis- 
posed to  hold  from  what  has  been  said  above 
that  the  appellant  was  liable  for  the  goods 
as  an  Insurer  until  such  time  as  It  relieved 
Itself  from  responsibility  by  delivering  the 
same  to  the  consignee  In  the  manner  and 
mode  required  by  law;  and  in  this  connec- 
tion we  quote  section  2118  of  the  Civil  Code 
as  follows:  "A  [common]  carrier  ot  property 
must  deliver  It  to  the  consignee,  at  the  place 
to  which  it  1b  addressed.  In  the  manner  usu- 
al at  that  place."  It  Is  in  evidence  that  It 
was  the  custom  of  the  appellant's  switching 
crew  to  ask  the  George  H.  Tay  Company 
for  Instructions  as  to  the  placing  of  cars, 
but  on  the  occasion  of  the  present  shipment 
uo  such  Instructions  were  asked  and  none 
were.giTOi.  On  the  contrary,  the  switchlnc 


crew  placed  the  car  on  the  siding  In  front 
of  the  warehouse  of  the  consignee  after  5 
o'<iIock  Saturday  afternoon,  at  a  time  when 
the  place  of  business  of  the  consignee  was 
closed. 

[1]  It  is  not  eontended  tliat  the  consignee 
had  any  notice  of  the  delivery  other  than 
such  as  was  conveyed  by  a  telephonic  raea* 
sage  and  a  postal  card  sent  on  the  morning 
of  the  arrival  of  the  goods  and  stating  that 
the  car  wonld  be  delivered  In  the  usual 
course  ot  busineas.  This,  at  most,  was  a 
notice  of  bitraition  to  make  deUvery  in  the 
future,  and  ahould  have  been  followed  by 
some  actual  notice  of  deUvery  within  busi- 
ness hours.  Under  tills  state  of  the  facts, 
we  are  disposed  to  agree  with  the  conclusion 
of  the  trial  court  that  there  was  not  such  a 
delivery  of  the  goods  as  would  relieve  the 
anwllant  of  ite  rei^nslbUl^  as  a  common 
carrier. 

In  the  case  ot  Boeder  t.  Wells  £^rgo  A  Co., 
14  CaL  App.  790^  118  Paa  342,  the  court  says: 
"The  statute  contemplates  undoubtedly  that, 
before  the  carrier  shall  be  permitted  to 
change  the  extent  of  hia  IlaMll^  to  the  con- 
signee to  that  warehouseman,  the  con- 
signee shall  actually  have  notice  of  the  ar- 
rival of  the  goods.  Where  the  malls  are  per- 
mitted to  be  resorted  to  for  the  purpose  of 
giving  such  notice,  then,  surely,  before  a 
change  Is  worked  in  the  responsibility  of  the 
carrier,  a  reasonable  time  must  elapse  after 
depositing  in  the  mails  of  the  notice  before 
the  consignee  shall  be  duu^ed  with  the  effect 
thereof." 

An  Illuminating  case  bearing  upon  a  state 
of  facts  strikingly  similar  to  the  case  at  bar 
Is  to  be  found  in  Missouri  Pac.  R.  R,  Co.  v. 
Wlchlte  Wholesale  Grocery  Co.,  55  Kan.  626. 
40  Pac.  899.  In  that  case  two  car  loads  of 
sugar  were  placed  on  the  consignee's  siding 
on  Sunday  and  were  burned  before  business 
on  the  following  Monday.  The  court  said: 
"Did  the  defendant  deliver  the  sugar  to  the 
plaintiff?  It  la  earnestly  insisted  that  when 
the  railroad  company  placed  the  cars  at  the 
rear  of  plaintiff's  warehouse,  at  the  exact 
place  where  the  plaintiff  was  accustomed  to 
receive  and  unload  Its  fright.  It  had  per- 
formed its  whole  duty,  and  that  from  the 
time  it  uncoupled  Its  engine  from  the  cars 
the  property  was  in  the  possession  of  the 
plaintiff  and  at  Ita  risk.  It  Is  shown  that 
the  plaintiff  was  accustomed  to  break  the 
seals  of  the  cars  so  placed  and  remove  the 
freight  without  the  presence  of,  or  special 
permission  from,  any  employ^  of  the  railroad 
company.  And  it  is  claimed  that  under  those 
circumstances  the  defendant  had  fully  per- 
formed all  the  services  which  it  undertook 
to  perform,  and  was  discharged  from  all  fur- 
ther liability.  There  are  authorities  which 
give  some  support  to  this  contention.  •  •  • 
We  think,  however,  that  the  facte  ot  this 
case  fttil  to  show  a  delivery  of  the  sugar  to 
the  plalntUL  It  la  true  that  the  cart  were 
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placed  In  the  proper  podUon  for  nnloatflni^ 
and  that  the  plaintiff  was  privileged  to  pro- 
ceed to  take  out  the  engar  as  soon  as  it 
pleased  to  do  sa  But  the  cars  were  m  plac- 
ed on  Sondaj.  They  were  coiuumed  by  fire 
before  bnsineeB  luran  on  Monday  morning. 
The  jdalntlff  was  under  no  obligation  to 
work  on  Sunday;  nor  was  it  bound  to  re- 
celve  goods  in  tlie  nighttime,  especially  as 
it  is  not  shown  ttiat  it  was  accustomed  to  do 
80.  The  property  remained  in  the  custody 
of  the  rallroiUl  company  until  the  plalntUt 
could  reasonably  be  required  to  receiTe  tt" 

[4]  Appellant  contends  that,  by  reason  of 
the  following  provision  in  the  bill  of  lading, 
It  was  rellered  tma  liability:  "And  when  re-, 
celved  from  or  delivered  on  private  or  other' 
siding  ^11  be  at  owner's  risk  until  the 
can  are  attadied  to  and  after  th^  are  de< 
tached  from  trains."  Giving  the  words  "de* 
Uvered  on"  the  construction  contended  fer  by 
appellant,  this  language,  standing  alone  and 
dlscAmiected  from  the  context  of  which  It 
forms  a  part,  would  compel  a  conclusion 
favorable  to  appellant  However,  the  en- 
tire sentence  reads:  "Property  destined  to  or 
taken  from  a  station  at  which  there  Is  no 
regularly  appointed  agent  shall  be  entirely 
at  the  risk  of  the  owner  when  unloaded  from 
cars  or  until  loaded  into  cars,  and,  when  re- 
ceived, from  or  delivered  on  private  or  other 
sidings,  shall  be  at  the  owner's  risk  until 
the  cars  are  attached  to  and  after  they  are 
detached  from  trains." 

[5]  In  view  of  the  rule  that  stipulations  In 
contracts  of  the  character  under  discussion 
are  to  be  most  strongly  construed  against 
the  carrier  (Hooper  v.  Wells  Fargo,  27  OaL 
11,  85  Am.  Dec.  211 ;  Pierce  v.  Southern  Pa- 
cific Co.,  120  Cal.  168,  47  Pac.  874,  52  Pac. 
302,  40  L.  K.  A.  350),  we  are  strongly  dispos- 
ed to  agree  with  respondent's  construction 
of  the  language  to  the  effect  that  It  refers 
only  to  deliveries  of  goods  at  stations  "where 
there  is  no  regularly  appointed  agent"  How- 
ever, according  to  our  Interpretation  of  the 
law,  no  different  conclnslon  would  result 
from  the  adoption  of  appellant's  construc- 
tion ;  Its  contention  being  that  the  word  ^'de- 
livered" must  be  construed  as  being  used  In 
the  sense  of  "placed,"  and  that  the  latter 
part  of  the  sentence  Is  independent  and  com- 
plete In  itself.  Even  If  that  were  true,  It 
would  be  a  harsh  and  unjust  construction 
that  would  not  require  the  "placing"  or  "de- 
livery" to  be  made  within  working  hours  and 
on  reasonable  notice  to  the  consignee  of  the 
fact  of  such  delivery. 

[8]  We  are  disposed  to  think  that  the 
claim  of  appellant  that  the  filing  of  a  writ- 
ten claim  within  30  days  aa  a  condition  pre- 
cedent to  a  recovery  against  the  carrier  is 
without  merit  Section  2176  of  the  Civil 
Code,  in  connection  with  the  conduct  of  the 
parties  as  the  same  was  found  by  the  trial 
court  we  regard  as  controlling  on  this  phase 
of  the  case»  SectUm  2176  <tf  the  Oivil  Code 


reads  as  follows:  "A  passenger,  consignor, 
or  consignee,  by  aec^ting  a'tidce^  Mil  of 
lading,  or  written  contract  fw  carriage,  with 
a  knowledge  of  its  terms,  assents  to  the  rata 
of  hire,  the  tlme^  place^  and  manner  of  de- 
livery therein  stated;  and  also  to  the  limita- 
tion stated  therein  upon  the  amount  of  the 
carrier's  llaUUty  in  ease  property  carried  in 
packages,  trunks,  or  bons.  Is  lost  or  In- 
jured, when  the  value  of  such  property  is 
not  named;  and  also  to  the  limitatloh  stated 
therein  to  the  earrier^l  liabiltty  for  loss  or 
Injury  to  live  animals  carried.  But  his  as- 
sent to  any  other  modlUcatloa  <tf  the  car* 
rier's  oUigaticnu  contained  in  sntib  instru- 
ment  can  be  manifested  only  by  his  signature 
to  the  same.** 

It  will  be  observed  that  the  question  as 
to  the  time  of  filing  claims  Is  not  one  of 
the  matters  assented  to  fay  the  consl^ee, 
consignor,  or  passenger  without  his  signa- 
ture; The  bill  of  lading  in  this  case  was 
signed  neither  by  ^  shipper  nor  by  tbB  con- 
signee; and  with  respect  to  the  conduct  of 
the  parties  the  court  found  as  follows: 
"That  the  d^endant  was  informed  of  tlie 
loss  or  damage  to  the  said  goods  withhi  a 
reasonable  time  after  said  loss,  and  that  the 
defendant  knew  of  said  loss  and  damage,  and 
Inspected  the  ear  in  which  said  goods  were 
lost  and  damaged  immediately  aftw  the  said 

'^trrxt  is  finally  contended  by  the  appel- 
lant as  a  reason  for  the  reversal  of  the 
Judgment,  that  it  is  not  liable  by  reason  of 
the  following  provision  found  In  a  contract 
of  agreement  entered  Into  between  appellant 
Atchison,  Topeka  ft  Santa  Fft  Railway  Com- 
pany and  the  George  H.  Tay  Company,  the 
consignee:  "(6)  That  the  first  party  shall 
not  be  held  liable  for  or  on  account  of  any 
loss  or  damage  by  fire  to  the  property,  build- 
ings, or  structures,  or  proper^  therein  locat- 
ed, upon  any  land  owned,  leaised,  or  control- 
led by  the  second  party  (indndlng  the  said 
plant  and  its  contents),  whether  belonging 
to  the  second  party  or  permitted  by  the  sec- 
ond party  to  be  or  remain  upon  said  land  or 
any  part  thereof,  or  In  any  building  or  struc- 
ture situated  thereon,  from  whatever  cause 
arising;  It  being  understood  that  all  risk 
of  such  loss  or  damage  shall  be  and  Is  here- 
by assumed  by  the  second  party,  and  that 
neither  the  second  party  nor  any  one  claim- 
ing through  or  under  the  second  party  shall 
make  any  demand  against  the  first  party  for 
or  on  account  of  any  anch  loss  or  damage 
from  any  cause  whatever." 

The  trial  court  concluded,  and  incorporated 
its  conclusions  in  its  findings  of  fact  herein, 
that  the  provisions  of  this  agreement  have 
no  application  to  the  property  described  In 
the  complaint  By  its  express  terms  the 
egreffltfent  excludes  tnm  liability  on  account 
of  lose  or  damage  by  fire  "property,  build- 
ings, or  other  structures  or  property  therein 
located  upon  any  land  unto;  lease  or  eon- 
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trolled"  by  the  party  of  the  second  part  It 
la  conceded  that  the  goods  burned  were  con- 
alsned  to  the  George  H.  T&y  Oompany  and 
were  at  the  time  of  the  Are  in  a  our  belong- 
ing to  the  appellant,  which  car  was  stand- 
ing on  a  public  street  and  at  a  aiding  used 
for  BerrliiK  the  George  H.  Tay  Company 
and  other  Industries,  and  that  the  car  was 
near  0ie  property  of  the  Oeorge  H.  Tay  Com- 
pany. Clearly  tbia  does  not  bring  the  burn- 
ed property  within  the  express  provisions  of 
the  agreement ;  and  we  are  entlidy  satisfied, 
from  a  mere  reading  «C  the  paragraph  above 
set  out,  that  It  must  be  manifest  that  it  was 
not  within  the  contemplation  of  the  parties 
that  property  yet  remaining  in  the  posses- 
sion of  the  railroad  corporation,  as  was  the 
prcverty  here  In  qnesUon,  diould  be  Included 
in  property  exempt  from  loss  by  fire.  The  cor* 
poratlon  was  nnqnestionahly  lovteetlng  it- 
self from  loss  by  flre  likely  to  result  from 
the  opNatLm  of  Its  engines  <m  the  siding 
adjacent  to  tlie  plant  of  the  HMurty  of  the 
second  par^  and  that  it  should  be  M>pllad  to 
a  contingent^  sndi  as  is  hwe  developed  did 
not,  we  apprehend,  remotely  suggest  Itself 
to  either  of  Uie  parties  at  the  time  this 
agreement  was  entered  into. 

E^rom  an  InapecUon  of  the  mtlre  record, 
we  are  satlafled  l^t  the  Judgmmt  of  the 
trial  court  was  correct  and  should  be  affirm- 
ed, and  it  is  80  ordered. 

We  concur:   LENNON,  P.  J.;  HALL,  J. 


HILL  et  aL  T.  SUPERIOR  COURT  IN  AND 
ITOR  LOS  ANGBLBS  GOUNTZ 
et  al.    <GiT.  1,822.). 
(XHstrict  Court  of  Appeal,  Second  District  Cal- 
ifoniia.   March  8,  191S.) 

1.  PnoHiBrnoN  ^  S*>— Adequaot  or  Otheb 
Rbuedt. 

ProblbltioQ  does  not  lie  to  reBtrain  the  su- 
perior court  which  had  enjoined  the  directors 
and  officers  of  a  corporation  from  preventing 
the  carrying  on  of  the  corporate  business  under 
the  management  of  another  from  proceeding  to 
determine  whether  the  officers  and  directors 
have  violated  the  Injunction,  on  the  ground  of 
want  of  Juriadletlon  to  issue  the  injunction, 
becanse  they  have  an  adequate  remedy  by  writ 
of  review  in  ease  of  an  adverse  Judgment 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  Sf  4-lfi ;  Dec  Dig.  1  3.«] 

2.  PBOHIBITIOH  (I  8*)— AOXQUACT  OF  Othkb 

Rbmidt. 

Probibition  ordinarily  will  not  Issue  where 
certiorari  lies,  unless  the  applicant  for  prohibi- 
tion will  necessarily  be  injured  if  the  tribunal 
sought  to  be  prohibited  is  permitted  to  proceed. 
[Bd.  Note.— For  other  cases,  see  Prohibition, 
.  Cent  Dig.  $1  4-19 ;  Dec.  Dig.  1  3.*J 

&  PaoHiBmoir  <|  12*)— Altbbrativb  Warr 
ov  PaoHiBinon. 

A  District  Court  of  Appeal  will  not  Issue 
an  altematlTe  writ  of  prohibition  to  restrain 
the  superior  court  from  proceeding  to  determine 
whether  petitioners  are  guilty  of  contempt  for 
violating  an  injnnctional  order,  because  under 
the  Constitution  the  writ  may  continue  for  60 
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days  notwitlutanding  an  adjudication  by  the 
Court  of  Appeal  at  the  final  hearing  that  the 
petitioners  are  not  entitled  to  a  peremptory 
writ 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  S  61 ;  Dec.  Dig.  {  12.»] 

Application  by  Frank  O.  Hill  and  others 
against  the.  Superior  Ctturt  in  and  for  the 
county  of  Loa  Angeles  and  another,  Judge 
thereof.  Denied. 

Frank  a  Hill  and  George  S.  Hupp,  both  of 
Loa  Angeles,  for  petitioners.  FUnt,  Oray  & 
Barker,  of  Los  Angeles,  for  respondtenta. 

PER  CURIAM.  Application  for  an  alter- 
native writ  of  pr(Albltion.  The  proceeding 
grows  out  of  an  action  brought  in  the  superi- 
or court  of  Los  Angeles  county  wherein  W. 
Ow  McBvllIy  was  plaintiff  and  J.  J.  Haggard, 
Frank  O.  Hill,  and  James  O.  Haggarty  wore 
defmdants,  in  whidi  said  defendants,  in- 
dlTldnaUy  and  as  officers,  directors,  and 
stockholders  of  the  Paris  Cloak,  Suit  ft  Mil- 
linery House,  a  corporation,  were  enjoined 
from  "obstructing,  impeding,  or  prevoitlng  in 
any  way  the  carrying  on  of  the  business  of 
said  corporation  under  the  management  of 
said  W.  a  HcBvilly."  After  the  Issuing  of 
said  Injunction  petitioners  were  dted  to  ap- 
pear In  court,  and  show  cause  why  they 
should  not  be  adjudged  guilty  of  contempt 
for  violating  said  Injunction. 

[I]  The  contention  of  petitioners  is  that  in 
making  the  order  granting  the  injunction 
upon  which  the  proceedings  for  contempt  aru 
based  the  court  exceeded  Its  Jurisdiction,  in 
that  the  effect  of  the  injunction  was  to  take 
from  Its  board  of  directors  the  corporate 
power  vested  In  It  by  law.  The  real  pur- 
pose sought  by  petitioners  in  making  this 
application  is  to  obtain  a  review  of  the  ac- 
tion of  the  lower  court  in  granting  the  in- 
junction. In  our  opinion,  however,  the  ques- 
tion which  It  Is  sought  to  have  reviewed  does 
not  necessarily  arise,  and  we  are  not  in- 
clined to  encourage  a  procedure  which,  to 
say  the  least,  is  Irregular.  If  the  court  could 
in  any  case  make  an  order  enjoining  persons 
from  obstructing,  Impeding,  or  preventing 
the  carrying  on  of  the  business  of  a  corpora- 
tion under  the  management  of  another  per- 
son, and  as  to  which  we  make  no  declMon, 
we  must  assume  that  facts  were  presented  to 
the  court  which  Justified  its  action  in  this 
case,  and.  If  such  facts  were  not  made  to 
appear,  the  action  of  the  court  In  making 
the  order  was  error  to  be  reviewed  on  appeal 
therefrom.  Whether  or  not  petitioners  bare 
violated  the  order  is  a  question  of  fact,  to  be 
determined  by  the  court  upon  the  hearing  of 
the  matter.  Upon  its  own  interpretation  of 
the  order,  the  court  might  conclude  that  the 
acts  which  petitioners  are  alleged  to  have 
committed  did  not  constitute  contempt,  In 
which  case  they  would  not  be  aggrieved.  In 
any  event,  and  assuming  an  adverse  decision, 
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we  do  not  tUnk  the  writ  ahoald  Issne  for 
tbe  reason  tbat  petitioners  would  bave  an 
adequate  remedy  In  the  ordinary  course  of 
lav  by  a  writ  of  review. 

[S]  "The  writ  of  iffohlUtion  should  not 
ordinarily  lasue  where  certiorari  will  Ue,  un- 
less it  appears  tiiat  the  applicant  for  the 
writ  will  necessarily  be  Injured  if  the  tribu- 
nal sought  to  be  prohibited  is  permitted  to 
proceed."  Town  of  Santa  Monica  t.  Ockert, 
83  Pac  880;>  Hayes  Board  of  Trustees,  6 
CaL  App.  1120;  02  Faa  482.  If  the  decision  of 
the  trial  court  should  be  favorable  to  peti- 
tionera,  they  would  have  no  cause  for  com- 
plaint If,  on  the  other  hand.  U  should  be 
adTetBe  and  the  adjudication  void  fbr  want 
of  Jurisdiction,  the  enforcement  of  the  Judg- 
ment may  be  prereoted  and  the  Judgment  de- 
clared Told  under  a  writ  of  review. 

[S]  Another  cogent  reason  ftw  the  aMAtca- 
tlon  of  the  rule  Is  that,  tuder  the  Ckmstltu- 
tton,  the  Judg^nenta  ot  this  court  are  not 
final  until  the  ai^Uon  of  80  days,  after 
whl^  at  any  time  within  the  next  succeed- 
ing 30  days  the  Saprone  Court  may,  upon 
petition,  order  the  case  transferred  to  that 
court  tor  dedalon.  Hoice^  after  staying  the 
trial  court  In  the  ezercUn  of  Its  Jurisdiction 
by  bsulng  the  alternative  writ,  such  restraint 
most  continue  for  a  period  of  60  days,  not- 
withstanding an  adjudication  1^  this  court  at 
the  final  hearing  that  the  petitions-  is  not 
oitltled  to  the  peremptory  writ  prayed  for. 

The  application  Is  denied. 


BOOTH  V.  A.  LEVT  «  J.  ZENTNEB  GO. 

(Civ.  1,170.) 

(District  Coart  of  Appeal,  First  District  Cal- 
Iforafa.   If  arch  10,  1B13.   Rehearing  De- 
nied by  Supreme  Court  May  9,  19l3.) 

1.  FsAUDs,  Statutb  or  (J  H2*)— Contracts 
or  Sale— SuFFiciENCT  or  Wbiting. 

A  written  order  for  goods  signed  by  tbe 
agents  of  tbe  parties,  which  declares  that  it 
is  subject  to  confirmation  by  the  buyer  when 
"opening  price  ia  made  by  the  shipper,"  does 
not  bind  Uie  buyer  until  he  has  agreed  to  the 
price,  and  It  Is  not  a  sufficient  memwandum 
of  sue  within  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute ot.  Cent  Dig.  I  238;  Dec.  Dig.  |  112.*] 

2.  Fbaudb,  Statuis  or  0  112*)— CoHvaACTS 
OF  Salk— S  urnoiBWCT  of  Wbitino. 

A  written  contract  of  sale  that  leaves  the 
price  to  be  subsequently  fixed  by  agreement  of 
the  parties  is  not  sufficient  withia  the  statute 
of  frauds. 

[Ed.  Note.— For  other  cases,  see  Fraads.  Stat- 
ute of,  Cent  Dig.  J  238;   Dec.  Dig.  |  112.  •] 

3.  FbAWDS,  STATOTE  of  (I  87*)— CONTBACTB  OF 

Sals  —  Dbuvkst  and  Acceftanci  —  Stat- 
utes. 

Code  Civ.  Ftoc.  |  197%  as  amended  by  St 
1007,  p.  563,  providing  that  a  contract  for  the 
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sale  of  personalty  may  be  valid  where  the  bny- 
er  "accepts  or  receives"  part  of  tbe  goods,  does 
not  repeal  or  modify  Civ.  Code,  I  1730,  reqnir- 
ing  a  Doyer  to  "accept  and  receive*'  a  part  of 
the  goods  or  pay  a  part  of  the  price,  to  make 
a  valid  contract,  unless  in  writing. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute ot  Cent  Dig.  I  162:  Dec  Dig.  {  87.*} 

4.  SXATUna  (I  158*>— BSPBALS— IlCFUBD  RE- 
PEAL*. 

Repeals  by  Implication  are  not  favored. 
[Ed.  Note.-^For  other  cases,  see  Statutes, 
Cent  Dig.  I  228 ;   Dec.  Dig.  |  158.*] 

5.  FnAUDB,  STATUTE  OF  (9%  89,  00*)— Dkijv- 
EET  AND  ACOEFTANOE— SUFFICIENOT. 

A  delivery  of  goods  to  a  carrier  for  trans- 
portation and  delivery  to  a  buyer  is  not  such  a 
receipt  and  acceptance  by  the  buyer  as  obviates 
the  necessity  of  a  writing  containing  the  terms 
of  the  contract  as  required  by  Civ.  Code,  | 
1789,  unless  the  buyer  accepts  and  receives  iwrt 
of  the  goods  or  pays  part  of  the  price. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  ||  162,  165-179;  Dec.  Dig. 
H  89,  00.*] 

6.  Feauds.  Statute  of  (|  80*)  — Sau  of 
Goo  Ds— BaroPFEL. 

Where  a  seller  in  a  parol  contract  of  sale 
within  the  statute  of  frauds  ships  goods  to  a 
distant  buyer,  who  refuses  to  accept  them,  the 
buyer  is  not  estopped  from  relying  on  tbe  stat- 
ute of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Gent.  Dig.  ||  165-173 ;  Dec.  Di^  89.*] 

7.  JcDoifENT  (S  948*)— Issues— S^NDiROs. 

A  judgment  cannot  be  supported  on  a  the- 
ory of  estoppel,  where  the  issue  of  estoppel  is 
not  preseoted  by  tbe  pleadings,  and  where  the 
court  makes  no  findings  thereon. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent  Dig.  if  1787-1793 ;  Dec  Dig.  |  04&*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  E^ranclaco;  George  H.  Oab- 
anlss,  Judge. 

Action  by  Frank  E.  Booth  against  the  A. 
Levy  &  J.  Zentner  Company.  From  a  Judg- 
ment for  plalntU^  defoidant  appeals.  Re- 
versed. 

Fred  L.  Dreher,  of  San  Francisco,  for  ap- 
pellant Henry  J.  Brodsky,  of  San  Francis- 
co, for  respondent 

HALL,  J.  Plaintiff  obtained  a  Judgment 
against  defendant  in  the  sum  of  9671  as 
damages  for  Its  refusal  to  accept  and  pay 
for  a  car  load  of  cranberries,  consisting  of 
215  barrels,  alleged  to  have  been  eold  and  de- 
livered by  plalntlfTs  assignor  to  defendant 
at  an  agreed  price  of  $5.50  per  barrel  t  o. 
b.  at  shipping  point  Defendant  among  other 
things  pleaded  and  relied  at  the  trial  upon 
the  statute  of  frauds  as  a  defense  to  the  ac- 
tion, and  the  vital  question  presented  by  this 
appeal  arises  out  of  this  defense.  The  ques- 
tion is  not  only  raised  by  the  answer,  but  Is 
presented  by  timely  objections  to  certain  of 
tbe  evidence,  a  motion  for  a  nonsuit,  and  at- 
tacks upon  tbe  sufficiency  of  the  evidence  to 
support  the  findings. 

The  facts  are  that  plaintiff's  assignor.  Na- 
tional Fruit  Exchange,  and  defendant  signed 
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KoA  concDted  a  written' menwEandnm  as  fol- 
lows: 

"Cranberry  order  placed  with  National 
rmlt  Exchange.   S.  F.  Hay  lA,  19m 

"Borer :  A.  hsrj  *  J.  Zeatner  Co, 

"Address:  San  Trandso^  CaL 

*One  car  load  Monaidi  cranberries. 

"220  barrels  pranberriea. 

"One  car  load  Monarch  cranberries. 

"220  barrels  cranberries. 

"Shipment  abont:  1  car  ship  early  as  pos- 
sible, other  to  follow  about  14  days. 

"Destination  of  car:  San  Francisco. 

"This  order  is  given  subject  to  confirma- 
tion by  the  purchaser  when  opening  price  Is 
named  by  the  shipper. 

"If,  by  reason  of  short  crop  or  other  un- 
avoidable cause,  shipper's  holdings  of  cran- 
berries are  short,  shipper  reserves  the  right, 
when  he  names  price,  to  accept  only  such 
[wrtion  of  above  order  pro  rata  with  other 
orders  actually  booked.  If  the  buyer  ap- 
proves of  price  within  twenty-four  (24)  hours 
after  same  Is  quoted  by  the  shipper,  Sun- 
days excepted,  the  shipper  agrees  to  con- 
firm this  order  in  full  before,  and  In  prefer- 
ence to  accepting  any  order  received  there- 
after. 

"If,  after  the  order  has  been  confirmed 
and  the  price  agreed  upon,  cranberries  held 
by  the  shipper  shall  be  destroyed  or  Injured 
in  such  a  way  as  to  make  the  fruit  unsafe 
to  ship,  or  of  unmerchantable  quality,  by 
fmit  worm,  hailstorms,  or  other  unavoidable 
causes,  the  shipper  shall  pro  rata  his  re- 
maining holdings  of  good  merchantable  stock 
among  unfilled  orders  actually  booked  and 
confirmed  at  time  of  such  occurrence. 

"Terms:  Net  cash;  sight  draft  vrltb  blU 
of  lading,  draft  to  be  held  by  bank  until  ar- 
rival of  goods;  Inspection  permitted  before 
payment  of  draft" 

Defendant  by  Its  agent  signed  as  "purchas- 
er," and  plalotiCf's  assignor,  by  its  agent, 
signed  as  "shipper."  Subsequently  plaintUTs 
assignor,  through  Its  agent,  orally  informed 
defendant  that  the  opening  price  of  the  cran- 
berries was  $S.60  per  barrel,  and  defendant 
orally  ordered  the  cranberries  to  be  shipped. 
This  testimony  was  admitted  over  the  objec- 
tl<«i  of  defendant  One  car  load  of  cran- 
berries was  shipped  to  defendant,  bat  upon 
its  arrival  in  San  FrandBoo  defendant  refus- 
ed to  accept  the  same,  and  the  shipper  subse- 
quently sold  them  at  a  loss  of  9671. 

Plalntlfl  contends:  nrst,  that  the  writing 
signed  by  the  parties  la  a  snffldent  memo- 
randnm  of  a  sale  to  take  tlie  transactSon  out 
of  the  statate  of  frauds;  and,  second,  that 
the  delivery  of  the  cranberries  to  the  com- 
mon carrlw  was  a  sufficient  receipt  of  the 
same  by  defendant  to  etCectnate  tUs  same 
purpose.  Neither  of  these  positions  Is 
sound. 

[1]  By  the  writing  the  parties  did  not 
agree  upon  any  sale  at  all.  The  order  was 
etprceelj  subject  to  conflrmatlwi  by  the  pur- 


chaser  when  *'openlng  price  la  named  by  the 
shipper."  The  buyer,  until  it  had  agreed  to 
the  prlc^  was  not  bound  by  the  agreement 
at  all,  and  it  had  the  right  to  refuse  to 
Und  Itael^  no  matter  what  price  should  be 
named.  The  price  was  stlU  a  matter  yet  to 
be  determined  by  agreement  No  meeting  of 
the  minds  of  the  parties  had  yet  occurred 
upon  the  question  of  price,  bat  the  question 
of  price  was  wholly  reserved  for  future 
agreement  It  was  not  left  to  be  determin- 
ed by  a  third  party,  or  by  the  market  rates, 
or  in  any  manner  other  than  by  future 
agreement  of  the  parties.  Until  such  an 
agreement  has  been  reached  and  reduced  to 
writing,  no  sufficient  written  contract  can  be 
said  to  have  been  executed  to  take  the  case 
out  of  the  statute  of  frauds. 

[2]  A  writing  that  leaves  the  price  to  be 
subsequently  fixed  by  agreement  of  the  par- 
ties Is  not  sufficient  to  meet  the  requirements 
of  the  statute  of  frauds.  Breckinridge  v. 
Crocker,  78  Cal.  529,  21  Pac  179;  Seymour 
V.  Oeirlchs,  156  CaL  782,  106  Pac.  88,  134 
Am.  St  Rep.  154;  Baume  v.  Morse,  13  Cal. 
App.  456,  110  Pac.  350;  BInger  v.  Holtzclaw, 
112  Mo.  519,  20  S.  W.  800;  Thurlow  v. 
Perry,  107  Me.  127,  77  Atl.  641;  Cameron  v. 
Tompkins,  72  Hun,  113,  25  N.  T.  Supp.  305. 
All  of  the  cases  cited  by  respondent  as  to 
the  sufficiency  of  the  contract  are  cases 
where  the  matter  of  the  price  was  left  to  be 
fixed  by  future  agreement  or  negotiation  of 
the  parties,  and  are  not  In  point.  In  fact, 
the  whole  argument  of  plaintiff  upon  this 
head  is  predicated  upon  the  assumption  that 
by  the  terms  of  the  writing  defendant  agreed 
to  purchase  at  the  figure  which  should  be 
fixed  as  the  "opening  price."  The  writing  is 
not  open  to  such  a  construction.  The  buyer 
was  not  bound  to  pay  the  "opening  price," 
unless  it  subsequently  agreed  to  do  so.  It 
never  did  so  agree  in  writing,  and  therefore 
no  valid  agreement  was  ever  entered  into  un- 
der the  statute  of  fra^is. 

[9]  The  contention  of  plaintiff  that  the  de- 
livery of  the  cranberries  to  the  common  car- 
rier is  sufficient  to  take  the  case  ont  of  the 
statute  of  frauds  Is  predicated  upon  the  con- 
tention that  under  section  1973,  Code  of  Civ- 
il Procedure,  as  It  was  ammded  in  1007  (SL 
1907,  p.  06^,  either  the  acceptance  or  receUrt 
of  the  goods  by  the  bnyer  Is  sufficient  to 
make  a  valid  and  binding  contract  of  sale  of 
personal  property  at  a  price  amounting  to 
9200l  But  this  section  Is  not  the  secdtm  that 
lays  down  the  substantive  law  as  to  what 
^11  constitnte  a  valid  contract  of  sale  of 
personal  propnty.  Only  the  opening  sen- 
tence can  be  said  to  lay  down  a  rule  of  sub- 
stantive law.  It  is :  "In  the  following  cases 
the  agreement  Is  invalid,  unless  the  same  or 
some  note  or  memorandum  thereof  be  in 
writing,  and  subscribed  by  the  party  charg- 
ed, or  by  his  agent"  This  is  followed  by  a 
rule  of  evidence,  which  only  Implies  that  a 
contract  for  the  sale  of  personal  property 


Digilized  by  Google 


1064 


ISl  PACIFIC 


BEFOBTEB 


(Mont 


at  a  price  of  f200  or  more  may  be  valid  If 

the  buyer  "accepts  or  recdves"  part  of  the 
goods.  In  such  a  section  the  substitution  of 
the  word  "or"  for  the  word  "and"  by  the 
amendment  of  1907,  between  the  words  "ac- 
cepts" and  "receives,"  cannot  be  held  to 
have  repealed  or  modified  the  substantive 
law  as  to  a  sale  of  personal  property  as  laid 
down  In  section  1739,  Civil  Code.  This  sec- 
tion Is  a  section  dealing  solely  with  the  mat- 
ter of  sales  of  personal  property,  and  lays 
down  the  regolsltes  of  a  valid  contract  as  to 
such  sal^.  As  it  now  exists,  and  as  It  has 
ever  existed  since  the  adoption  of  the  Codes 
In  1872,  It  requires  that  the  buyer  both  ac- 
cept and  receive  a  part  of  the  goods  or  pay 
a  part  of  the  price  to  make  a  valid  contract, 
unless  It  be  in  writing.  Such  has  be^  the 
uniform  constmctlon  put  upon  this  section 
(1739,  Civ.  Code)  by  the  courts  of  this  state. 
Jamison  v.  Simon,  68  Cal.  17,  8  Pa&  602; 
Temey  v.  Doten,  70  C3al.  399,  11  Pac.  743; 
Dauphlny  v.  Red  Poll  Creamery  Co.,  123  Cal. 
648,  56  Pac.  461.  These  cases  lay  down  the 
rule  that  under  section  1739  of  the  (31vil 
Code  there  must  be  both  a  receipt  and  ac- 
ceptance by  the  buyer  to  avoid  the  necessity 
of  a  written  contract  While  these  eases 
were  decided  iHlor  to  the  amendment  to  sec- 
tion 1978  of  the  Oode  of  Civil  Procedure  of 
1907,  they  recognize  that  section  1788  of  the 
Civil  Code  is  the  section  which  fixes  the  sub- 
stantive law  upon  the  subject  with  which  It 
deals.  There  is  certainly  some  difference  In 
the  wording  of  the  two  secttons;  bnt  it  is 
only  by  implication  that  It  can  be  said  that 
section  1973  of  the  Oode  of  Civil  Procedure 
repeals  the  apren  and  direct  rule  as  laid 
down  In  section  17S9  of  the  Civil  Code. 

[4]  Bepeals  by  Implication  are  not  fiivored. 

[i]  We  thOTefore  bold  that,  even  If  it  be 
conceded  that  the  delivery  to  a  common  car- 
rier for  transportation  to  the  buyer  worked 
a  receipt  of  the  goods  by  the  buyer,  sncb  a 
receipt  does  not  meet  the  requlremwta  of 
the  law  as  to  an  acceptance  by  the  buyer. 
There  must  be  both  a  receipt  and  accept- 
ance by  the  buyer  to  obviate  the  necessity  of 
a  writing  containing  the  essential  terms  of 
the  contract  Civ.  Code,  |  1739;  Jamison  v. 
Simon,  supra ;  Terney  v.  Doten,  supra ; 
Dauphlny  v.  Bed  Poll  Creamery  Co.,  supra. 

[6]  We  see  nothing  in  the  record  to  sap- 
port  the  contention  that  defendant  is  estop- 
ped to  rely  upon  the  statute  of  frauds.  It  Is 
a  plain  case  where  the  seller  chose  to  ship 
goods  to  a  distant  buyer  who  was  bound  by 
an  oral  agreement  only.  To  hold  that  under 
such  circumstances  the  buyer,  who  refuses 
to  accept  the  goods.  Is  estopped  to  rely  upon 
the  statute  would  be  to  practically  abrogate 
the  statute  of  frauds.  Hlcka  v.  Post  154 
Cal.  22,  96  Pac.  878. 

[7]  Furthermore,  the  court  made  no  find- 
ings upon  any  Issues  of  estoppel,  and  no  such 
issue  was  presented  by  the  pleadings.  The 


Judgmoit,  therefore,  cannot  be  supported  up- 
on any  theory  of  estoppeL   Blood  v.  La  Se> 
rena  L.  &  W.  Ga,  118  CaL  221,  230,  41  Faa 
1017,  46  Pac.  262. 
The  Judgment  and  order  are  reversed. 

We  concur:  LBNNON,  P.  J.;  MUBPHBY. 
Jndfe  tern. 


BliAUSTBIN  et  ox.  v.  PINCUS. 
(Supreme  Court  of  Montana.    April  1,  1918.) 

L  Landlord  and  Tenant  d  172*)— Usk  or 

PBEMissa— Eviction  . 

Under  a  lease  of  premisea  for  use  aa  a 
lodging  house,  the  act  of  the  lessor  in  building 
a  garage  on  adjoining  property,  and  catting  off 
the  light  and  air  from  one  side  of  the  hoase, 
and  leasing  such  garage  to  a  tenant  who  kept 
it  open  day  and  night  bo  that  the  noises,  smells, 
and  smoke  therefrom  destroyed  the  quiet  enjoy- 
ment and  profitable  management  of  the  lodging 
house,  was  tantamount  to  an  eviction,  and  jus- 
tilled  the  tenant  thereof  in  quitting  the  prem- 
ises. 

[Eld.  Note—For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  H  69^-708;  Dec.  Dig.  | 

172.  *] 

2.  Landlobd  and  Tknant  ITS*)— Use  ot 
Pbemi8E»— Eviction  bt  Thibd  Pebsons. 

Acts  of  third  persons  Impairing  the  use* 
fulneBS  or  enjoyment  of  demised  premises  do 
not  amount  to  an  eviction  by  the  lessor. 

[Ed.  Note.— For  oUier  case&  see  Landlord  and 
Tenant  Cent  Dig.  H  706^07;  Dec.  Dig.  | 

173.  *] 

3.  Landlobd  and  T«kani(|  180*>— Tenant's 
Action  fob  Evjotion— Evidbnob— Damao- 

KB. 

Evidence  In  a  tenant's  action  for  eviction 
from  premiaes  leased  for  use  as  a  lodging  house 
by  the  lessor's  act  in  erecting  and  leasing  a 
garage  on  adjoining  premises  held  sufficient  to 
sustain  an  award  of  damages  of  $3,895. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tmant  Gent  Dig.  H  71&-728;  Dec.  Dig.  | 
ISO*  ^3 

4.  Landlobd  and  Tbnaiit  180*)— 'ncNANT's 
Action  fob  Eviction —AmaBmBiUTr  of 
Evidencb— Daicages. 

In  a  tenant's  action  for  eviction  from  prem- 
ises leased  for  use  as  a  lodging  house  by  the 
lessor's  erection  and  leadng  <n  a  garsge  on 
the  adjoining  premises,  evidence  as  to  loss  of 
business  and  profits  disclosing  a  permanent 
business  with  an  average  income  which  for  no 
apparent  cause  except  the  presence  of  the  gar- 
age dropped  to  less  than  one-half  was  admissi- 
ble. 

[Ed.  Note.— For  other  cuea,  see  Landlord  and 
Tenant,  Cent  Dig.  H  ^-728;   Dec  Dig.  { 

5.  Tbial  (I  261*)— Beqtjestbd  Inbtbuctions 
— Ebbob  in  Theobt  ob  Phbaseoloot. 

Beguested  instructions  framed  on  an  er> 
roneons  theory  or  inaccurate  in  phraseology 

were  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  88  484,  660,  671,  673,  675;  Dec  Dig.  | 
261,*] 

6.  Trial  (I  260*)— Rbqubsted  Instbuctions 
—Given  Instbuctions. 

Beguested  instructions  covered  by  instruc- 
tions given  were  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  651-669 ;  Dec  Dig.  S  260.*] 


•rot  otbsr  t*Mm  see  same  topie  sad  ssotlon  NUHBBE  in  Dm.  Dig.  ft  Am.  Dig.  Ksr-No.  8«riM  *  Rt^'r  ladnaa 
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Appeal  from  District  Court,  SUver  Bow 
Coanty;  J.  Miller  Smith,  Jiidg& 

Action  by  Max  BUuut^  and  Boh  Blaa- 
steln  agalnat  Adolph  Plnctis.  Judgmott  for 
plaintiffs,  and  defoidant  appeals.  Affirmed. 

J.  L.  Wines  and  T.  J.  Harrington,  both  of 
Butte,  for  appellant  Harry  Meyer  and  Wil- 
liam Meyer,  both  of  Butte,  for  respondents. 

SAXNER,  J.  The  admitted  facts  in  this 
case  are:  That  from  March  1906,  to  April  1, 
1910,  the  respondents,  Max  and  Rosa  Blau- 
steln,  were  tenants  under  leaae  from  the  ap- 
[>ellant,  Plncns,  of  what  Is  knovn  as  the 
Casino  Theater  in  Butte.  On  March  1,  1909, 
these  parties  entered  Into  another  lease  for 
the  same  premises  to  run  for  five  years  after 
April  1,  1910.  This  lease  was  in  the  nsnal 
form,  except  that  it  contained  provisions 
to  the  eftect  that  the  premises  should  be  used 
as  a  lodging  house  and  not  otherwise,  and 
that  the  lessees  might  make  alterations  as 
they  saw  fit,  at  their  own  expense,  and  should 
keep  the  plumbing  In  repair.  Among  the  av- 
enues through  which  hght  and  air  were  ad- 
mitted Into  this  building  were  Are  windows 
in  the  east  wall  which  was  exposed.  It 
was  understood  by  all  the  parties  that  the 
lessees  contemplated  changes  and  improve- 
ments In  the  Interior  and  the  Installation  of 
furniture  In  order  that  the  premises  should 
be  suitable  for  lodging  house  purposes. 
These  improrements  were  made  and  the 
furniture  was  Installed  by  the  lessees.  In 
May,  1910,  PIncus  bought  the  lots  adjoining 
the  Casino,  and  thereafter  erected  thereon  a 
two-story  garage,  using  the  east  wall  of  the 
Casino  as  the  west  vrvM  of  the  garage;  and 
in  July,  1910,  leased  the  garage  to  Angell  & 
Zobell,  by  whom  it  has  since  been  occupied. 
It  Is  alleged  In  the  complaint,  and  denied  In 
the  answer,  that  at  the  time  PIncus  com- 
menced the  erection  of  the  garage  the  plain- 
tiff were  enjoying  a  profitable  lodging  house 
business  at  the  Casino;  that  he  intended  to, 
and  did,  so  erect  the  garage  as  to  cut  off  the 
light  and  air  theretofore  furnished  to  the 
Casino  on  that  side,  and  so  as  to  admit  into 
the  Casino  the  noises,  smells,  and  fumes  nec- 
essarily Incident  to  the  running  of  a  garage ; 
that  the  tenant  of  PIncus  kept  said  garage 
open  day  and  nJght,  ani  the  noises,  smells 
and  fnmes  emanating  therefrom  were  of  a 
character  to,  and  did,  injure  the  plaintiffs 
in  the  quiet  and  peaceable  possession  of  the 
Casino,  rendered  it  unfit  for  lodging  house 
purposes,  and  so  disturbed  the  plaintiffs* 
customers  and  lodgers  that  they  quit,  so  that 
plaintiffs  ceased  to  be  able  to  conduct  a  prof- 
itable lodging  house  bnslness  therdn;  that 
In  consequence  of  all  this  plaintiffs  were 
evicted  ^Tom  the  leased  premises,  to  their 
damage  as  follows:  Lost  profits,  95,000;  Im- 
provements rendered  worthless,  H,04St;  fur- 
niture rendered  worthless,  f2,026.  The  case 
was  tried  to  a  Jury,  which  retnmed  a  verdict 
for  the  idalntiffs,  awarding  them  damages 


in  the  Bom  of  90,000,  and  Judgment  was  al- 
tered, accordingly.  Defendant  presented  his 
motion  for  new  trial,  and  the  trial  court 
ordered  that  the  same  be  granted  unless 
the  plaintiffs  would  submit  to  a  rednctlm  of 
the  Judginaiit  to  9ft>39B,  tn  which  case  to 
stand  draied.  Plaintiffs  accepted  the  condi- 
tion imposed,  and  from  the  Judgment  as  re- 
duced, as  well  as  from  the  ordw  denying  his 
motion  for  new  trial,  defendant  Pincna  has 
appealed. 

That  the  Jury  were  entirely  warranted  in 
finding  toT  the  revimdents  there  can  be  no 
qaesdon.  The  ertdakce  In  tli^  bduOf  alone, 
and  it  finds  material  support  In  appellant's 
case,  abundantly  shows  that  after  the  lease 
of  March  1,  1000,  was  encated»  and  In  con- 
temidatLon  of  a  peaceable  and  quiet  tenure 
for  the  term  thereot  they  made  material  Im- 
provements in  the  Oaalno  at  a  very  consider- 
Bble  cost;  that  tb^  installed  furniture  nec- 
eesary  to  the  running  of  a  lodging  house, 
and  had  worked  up  a  profitable  patronage. 
For  sev«cal  days  prior  to  the  20th  day  of  May, 
1010,  Pincus  had  made  persistent  efforts  to 
get  them  to  surrender  the  lease  and  give  m» 
the  pranises,  in  (urder  that  he  might  ai^ly 
them  to  other  and  more  profitable  uses.  The 
following  extract  fnmi.  the  testimony  of  Max 
Blaustein  will  llluatrate  the  attitude  of  Pin- 
cus in  this  r^rd:  "Mr.  Pincus  came  across 
to  me^  and  said:  *Blausteln,  I  have  some- 
thing to  talk  with  you.  *  *  *  I  would 
like  you  to  sorrender  the  lease;  turn  me 
over  the  building  bade  *  •  •  i  will  tell 
yon  the  reason  why.  I  want  to  build  up  here 
a  garage  which  will  bring  me  about  92G0  a 
month.*  I  said,  'Where  will  I  hunt  for  my 
Investments  in  the  place?*  and  he  says,  'Now 
here,  Blaustein,  there  is  no  use  to  chew  the 
rag  about,  if  you  don't  surrender  me  the 
lease  on  the  building,  I  will  drive  you  from 
the  place.'  I  said,  'How  Is  that,  Mr.  Pincus?' 
and  Mr.  Pincus  said:  'Now  here.  You  re- 
member I  told  you  I  owned  some  ground  east 
of  the  buUding.'  I  said,  'Yes,  I  do.'  He  said, 
*I  am  going  to  buy  the  rest  of  the  ground, 
what  I  need  for  a  garage,  from  the  Centen- 
nial Brewery,  and  I  build  up  a  garage,  and 
you  shall  know  for  the  smoke  and  the  noise 
of  all  automobiles  and  the  bad  odor,  the 
only  thing  that  was  made  for  to  allow  light 
and  ventilation,  and  that  Is  the  way  I  will 
drive  yon  out  of  the  place.' "  Within  a  week 
after  this  conversation  the  construction  of  a 
garage  on  the  adjoining  lots  was  commenced. 
In  the  construction  the  windows  In  the  east 
wall  of  the  Casino,  which  formed  the  west 
wall  of  the  garage,  were  not  walled  or  board- 
ed up,  but  were  nailed  down  so  that  they 
could  not  be  moved.  As  to  the  character 
and  effect  of  the  noises,  smells,  and  fumes 
vphlch  found  their  way  Into  the  lodging  house 
from  the  garage  the  testimony  Is  quaint,  but 
clearly  founded  npon  personal  experience. 

Max  Blaustein  teatifled:  "I  do  not  know 
how  to  explain  the  noise,  but  I  have  seen 
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the  men  getting  out  and  cmnklng  the  ma- 
chinery and  then  Jumping  In  the  machine  and 
going  out,  and  that  would  take  only  a  half  a 
minute  sometimes.  And  then  1  have  seen 
them  going  ahead  and  cranking  the  machine, 
turning  it  around  three  or  four  times,  having 
a  hold  of  a  crank  or  a  handle  in  the  front; 
then  he  would  go  and  open  the  hinges  and 
start  to  look  on  the  inside,  and  that  thing 
would  be  working  away,  and  there  is  no 
Question  about  It,  but  what  sometimes  the 
automobile  It  Is  shaking,  and  it  stands  in  one 
place  and  shakes,  and  then  he  goes  off  for  a 
hammer  or  a  screw  driver  or  some  other  kind 
of  a  tool  to  flz  something,  and  the  machine 
stands  there  and  raises  the  dickens.  Of 
course,  I  could  hear  It  when  I  was  looking 
at  it  I  could  also  hear  it  when  I  was  in  the 
lodging  house  on  the  second  floor,  but  I  won't 
say  I  could  hear  It  just  as  plain  as  when  I 
was  standing  there  looking  at  it" 

Rosa  Blansteln  testified:  "I  would  see 
smoke  in  the  lodging  house.  I  knew  it  came 
from  the  garage.  This  smell  that  was  there 
was  from  the  gasoline,  and  there  were  all 
kinds  of  smells,  and  I  could  hardly  catch  my 
breath  when  I  used  to  go  In.  Sometimes  I 
used  to  count  the  clothes  for  the  laundry 
man;  •  •  *  the  linen  was  fnll  of  gaso- 
line and  full  of  smoke;  full  of  the  smell  of 
gasoline  and  the  smoke.  I  heard  noises 
while  I  would  be  in  the  lodging  house.  Any 
time  the  automobiles  would  come  in  at  night 
there  was  all  kinds  of  noises;  the  automo- 
bile horns  would  be  blowing,  and  when  they 
go  out — there  is  [a]  floor  upstairs — ^It  was 
clear  upstairs — driving  the  automobiles  was 
something  terrible.  And  I  used  to  stay  some- 
times at  night  in  the  lod^ng  house,  and 
used  to  go  in  the  office  and  sometimes  Bul- 
garians, I  couldn't  make  out  wtiat  they  want; 
they  make  all  kinds  of  noise  and  I  should 
give  back  their  money,  and  sometimes  th^ 
used  to  be  npstairs,  the  most  room  you  know 
upstairs,  and  they  want  I  should  give  them 
back  their  money;  they  couldn't  stay." 

Joseph  Blansteln  testlfled:  "After  the  ga- 
rage was  built,  I  noticed  that  there  was  con- 
siderable noise,  a  smell,  and  a  peculiar  odor^ 
The  noise  which  I  noticed  there  was  t^e  toot- 
ing of  the  horns,  combined  with  the  cranking 
of  the  antomobileg,  and  the  contlnuoua  loud 
and  boistaroua  nolae.  It  was  the  Bfta  efEect 
of  the  cranking  fa  the  aatomohllea.  TbiB 
noise  was  going  on  when  I  went  on  shift, 
and  It  would  continue  as  long  as  I  was  therfc 
There  would  be  Intervals  between  the  nolae. 
It  was  a  very  loud  noise.  It  was  plainly 
heard  In  the  lodging  house,  and  that  Is  where 
I  heard  It  *  *  *  The  odor  was  a  sort 
of  nauseating,  occasioning  a  sort  of  peculiar 
sickness  of  the  stomach  as  though  you  were 
about  to  Tomit  *  *  *  I  have  noticed 
smoke  In  the  lodging  honsa  It  would  be 
coming  through  the  windows  downstairs.  As 
to  being  thick  or  othnwise,  I  will  say  that 
suH^  would  vary;  sometimea  It  was  thick, 


othw  times  it  was  not  It  was  so  that  you 
could,  notice  it  This  continned  ftn>m  the 
time  the  garage  was  built  until  we  finally 
left  the  place." 

Jim  Mike  testified:  "I  used  to  room  there 
when  the  garage  was  built  I  remained  there 
as  a  lodger  about  four  weeks  after  it  was 
built  and  opened  for  business.  •  •  *  Aft- 
er the  garage  moved  in  there  and  opened  for 
business  there  was  a  lot  of  noise  and  smelL 

•  •  •  There  was  an  awful  smell  of  gaso- 
line there;  it  was  hard  to  stay  In  there  on 
account  of  the  smell.  •  •  *  The  effect  it 
had  upon  me  and  the  other  lodgers  was  to 
make  us  sick,  and  we  (xiuldu't  stand  it 

•  •  *  I  couldn't  get  any  rest  there  after 
the  garage  was  built  •  •  •  The  reasou 
I  left  there  was  on  account  of  the  noise  aud 
smell.  I  remained  in  the  dty  after  I  left 
there." 

Similar  testimony  was  furnished  by  other 
witnesses  who  had  lodged  with  the  plalntlflb, 
but  who  were  compelled  to  leave  on  account 
of  the  noises,  smok^  and  smell  from  the 
garage;  and  this  condition  became  so  serious 
that  the  plaintiffs,  having  lost  most  of  their 
patronage  and  being  no  longer  able  to  profit- 
ably conduct  a  lodging  house  in  the  Casino, 
were  obliged  to  and  did  quit  the  premises  In 
December,  1910.  In  the  interim,  however, 
ihey  made  complaints  of  the  condition  to 
Pincus  and  requests  of  him  for  relief,'  and 
bis  invariable  answer,  it  seems,  was :  "Blau- 
stein,  I  told  you  what  would  be  the  result 
of  it"  or,  "Mrs.  Blansteln,  I  told  you  the 
consequence,  wiiat  It  will  be." 

[1,  2]  Appellant  concedes  that  in  the  lease 
In  question  there  Is  implied  a  covenant  for 
quiet  enjoyment  That  the  circumstances 
disclosed  by  the  evidence  were  such  as  to 
destroy  the  quiet  enjoyment  of  the  Casino  by 
the  respondents  were  sufflci^t  to  Justify 
them  in  quitting  the  premises  and  were  tan- 
tamount to  an  eviction  is  too  clear  for  dis- 
cussion. York  T.  Steward,  21  Hont  519,  55 
Pac.  29,  43  L.  B.  A.  125;  Osmers  v.  Furey, 
32  Mont  589,  81  Pac.  345;  Wade  v.  Herndl, 
127  Wis.  644,  107  N.  W.  4,  5  L.  B.  A.  (N.  S.) 
856,  7  Ann.  Cas.  591;  McCaU  y.  New  York 
U  Ins.  Co.,  201  Mass.  223,  87  N.  B.  682,  21 
L.  B.  A.  (N.  S.)  38;  Adams  T.  Werner,  120 
Midi.  482,  79  N.  W.  637;  Lay  T.  Bouett, 
4  Colo.  App.  252,  SS  Pac  750;  Tallman  y. 
Murphy,  120  N.  Y.  345,  24  N.  HL  716;  North- 
ern Trust  Co.  T.  Palmer,  171  lU.  388,  49  N. 
B.  566:  Fish  T.  Dodge.  4  Denlo  (N.  Y^  311. 
47  Am.  Dec.  264;  De  Palms  t.  Weinman.  15 
N.  M.  88, 103  Paa  782,  24  U  B.  A.  (N.  S.)  427. 
We  are  unable  to  appreciate  the  argament 
of  appellant  that  because  the  toiants  of  the 
garage  owned  no  machines,  and  the  noises, 
fumes,  and  smells  were  occa^oned  by  the 
acts  of  private  owners  who  mer^  rented 
stalls  In  the  garage,  there  was  no  such  priv- 
ity with  Plncns  as  to  render  him  respon- 
sible. DonbtlesB  It  Is  the  role  that  the  acts 
of  third  persons  impairing  the  nsefulneas  or 
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enJOTment  of  dendfled  itremlses  do  not 
amount  to  an  eviction  by  tbe  luaor  0H  Cyc. 
1182) ;  but  nothing  Is  shown  to  have  occurred 
that  might  not  be  expected  to  occur  In  a 
garage,  the  getting  of  tbe  machines  In  and 
out  €t  the  garage,  whether  by  private  own- 
ers or  others,  was  a  necessary  Incident  in 
the  business  of  the  garage,  as  was  also  what- 
ever noises,  smells,  or  fumes  might  arise  oat 
of  that  process.  It  was  to  accommodate  the 
bastaess  of  a  garage  that.Plncos  deeigDed. 
buUt,  and  rented  the  bnlldlng,  with  fuU 
knowledge  of  the  annoyance  it  might  eanse 
to  the  reqKHidentB.  It  la  not  at  all  dear  that 
all  the  mAMeB,  fames,  and  smells  were  got- 
erated  by  tbe  acts  of  private  owners,  or  that 
the  lessees  of  the  garage  were  In  every  in- 
stance Innocent  of  actual  partidpation  there- 
in; but,  whether  be  so  or  not,  It  would 
be  the  refinement  of  artificiality  to  hold  Pin- 
ens  blameless  for  a  result  so  deuly  conton- 
plated  and  foreseen. 

[3]  2.  It  Is  Insisted,  however,  that  the  dam- 
ages allowed  were  not  proven.  There  was 
evidence  to  show  that,  after  tbe  execution  of 
the  lease  and  before  the  disturbances  com- 
plained of,  the  respondents  made  important 
changes  In  tbe  Interior  of  the  Casino,  be- 
sides Installing  a  beating  plant,  all  of  con- 
siderable cost  and  value;  also,  that  as  the 
result  of  the  operation  of  tbe  garage  the 
business  of  respondents  was,  as  an  Instru- 
ment of  profit,  practically  destroyed.  From 
these  two  elements  alone,  omitting  fumltpre, 
it  Is  not  difficult  to  compute  a  sum  equal  to, 
or  iu  excess  of,  the  amount  finally  allowed  by 
the  trial  court  If  any  one  has  cause  to 
complain  in  this  r^rd.  It  la  not  the  appel- 
lant 

[4]  But  It  Is  urged  tbe  only  evidence  of 
damage  on  account  of  tbe  loss  of  business 
and  profits  was  incompetent  speculative,  and 
remote.  Tbls  has  reference  to  the  fact  that 
as  a  basis  of  computation  tbe  court  admitted 
evidence  of  profits  which  actually  had  been 
realized  In  the  period  of  respondents'  occu- 
pancy of  the  premises  prior  to  the  erection 
of  tbe  garage.  This  evidence,  instead  of 
lacking  the  fundamentals  of  admissibility, 
was  singularly  complete;  It  disclosed  a  per- 
manent business  of  a  stable  and  certain 
cliaracter.  In  which  tbe  daily  Income  and 
expense  maintained  a  cotislstent  average 
throughout  the  period  from  March,  1909,  to 
July  1,  1910,  commencing  with  July,  1910, 
and  for  no  apparent  cause  except  the  garage, 
tbe  Income  dropped  to  less  than  one-half,  al- 
though no  corresponding  reduction  in  the  ex- 
pense of  operation  was  possible.  We  think 
this  evidence  was  properly  admitted  (First 
Nat  Bank  of  Portland  t.  Carroll,  35  Mont 
309,  88  Pac.  1012;  Snow  v.  PuUtzer,  142  N. 
r.  263,  36  N.  E.  1059;  Scblle  v,  Brokhahus, 
80  N.  T,  614;  Kitchen  Bros.  Hotel  Co.  v. 
Phllbln,  2  Neb.  [Unof.]  340,  96  N.  W.  487; 
ni  Palma  v.  Weinman,  16  N.  M.  302,  121 


Pac.  40;  Alden  r.  Mayfield,  127  Pac  45; 
Mousing  T.  Wright  86  Kan.  98, 119  Fac.  374). 
and  tiiat  it  fairly  sustained  the  burden  as- 
signed to  it 

[1,1]  In  vUSw  of  the  above  oondnslons, 
none  of  the  rulings  complained  of  in  the  ad- 
mission and  excltudon  of  evidence  presents 
any  error  iffejndicial  to  an>ellant  Nor  do 
we  think  the  given  instructions  which  are 
assigned  as  error  are  open  to  the  objections 
urged  against  them  on  .the  trial.  It  is  also 
clear  that  under  the  drcumstances  of  this 
case  the  court  was  correct  in  modi^lng  ap- 
pellant's instmctlons  numbered  1,  4,  7,  and 
17,  and  in  refusing  appellant's  proposed  In- 
structions Nos.  2,  3.  6,  9^  U,  13,  15,  16,  19, 
and  SO,  since  they  were  either  framed  on  an 
erxtmeous  theory  or  were  inaccurate  In  phra- 
seology, or  were  covered. 

What  Is  intended  for  an  assignment  of 
errors  in  appellant's  brief  coTers  28  pages, 
and  is  a  potpourri  of  random  narratlTe,  rul- 
ings (unnumbered)  of  tbe  trial  conr^  explan- 
atory statements,  and  argumentative  matter. 
This  condition,  -counsel  for  respondents  urge, 
entitles  than  to  have  the  appeal  dismissed, 
since  It  is  unfair  to  them  and  has  rendered 
their  task  of  replying  very  difficult  An 
Indisposition  on  our  part  to  go  to  this 
length  without  warning  has  occasioned  us 
much  needless  work  In  the  effort  to  fairly 
review  the  trial  proceedings.  Tbe  rules  re- 
lating to  briefs,  as  promulgated  November 
20,  1911,  are  neither  hard  to  understand,  nor 
laborious  to  follow ;  and  we  shall  not  again, 
in  a  similar  situation,  take  the  trouble  that 
we  have  taken  here  to  ascertain  the  char- 
acter and  value  of  appellant's  contentious. 

Finding  no  prejudicial  error,  the  Judgment 
and  order  appealed  from  are  affirmed. 

Affirmed. 

BRANTLT,  a  J.,  and  HOLLOWAY,  J., 

concur. 


BENNETT  v.  QUINLAN. 
(Supreme  Court  of  Montana.    April  15.  1913.) 

1.  Watebs  and  WATim  Courses  (1 152*)— Ac- 
tion TO  Detebhimk  Rights— Cohplainiv- 
SumciEHCT. 

In  an  action  to  determine  the  rights  of 
plaintiff  and  defendant  in  certain  water  rights, 
a  complaint  alleging  title  and  right  to  an  on- 
divided  ime-half  interest  thereof  and  an  adverse 
claim  by  defendant  which  was  without  right 
stated  a  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  fi  156,  157;  Dec. 
Dig.  t  152.*] 

2.  Waters  and  Wateb  Oovbsbs  (|  152*)— Db- 

TEUflNING  RlOnTS  OF  DsraNDANT  AS  BE- 
TWEEN Theuselves  —  Statutory  Pbovi- 

8IONS. 

Rev.  Codes,  |  4852,  providing  that  in  any 
action  for  tbe  protection  of  water  rights  the 

giaintiC  may  make  any  or  all  persona  who 
ave  diverted  water  from  tbe  same  stream  or 
source  parties  thereto,  and  the  court  may  in 
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one  judnneDt  settle  the  nlattve  priorities  and 
righte  of  all  parties,  is  permlBBiT&  and  not  man- 
datory as  to  the  adjudication  of  the  rights  of 
defendants  inter  SMe. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  ConrHes,  Cent  Dig,  H  166,  167;  Dec. 
Dig.  I  152.*™ 

S.  JCFDOMKNT  (|  966*>— MATTXBB  ABJUDICAT- 
ED—KXTBXNBIO  EVIDKNOl. 

Under  BeT.  Codes.  !  7917,  providing  that 
that  only  Is  deemed  to  nave  been  adjudged  in 
a  former  judgment  which  appears  upon  its  face 
to  hare  been  so  adjudged,  or  whieh  was  actu- 
ally or  necessarily  incluaed  tlierelii  or  neces- 
sa^  thereto,  where  In  a  suit  to  determine  the 
rights  of  various  parties  to  divert  water  from 
a  stream  tt  was  found  that  three  certain  de- 
fendants had  appropriated  400  inches  thereof, 
and  adjudged  by  a  decree  reciting  that  the 
cause  was  beard  op  tbe  complaint,  the  separate 
answers  of  the  several  defendants,  and  a  stipu- 
lation on  file  that  such  three  defendants  were 
the  owners  and  entitled  to  use  400  inches,  there 
was  no  presumption  tliat  the  rights  of  such 
defendants  as  between  themselves  were  adjudi- 
cated, and  the  record,  except  the  findings  and 
decree,  having  been  lost  or  destroyed,  the  court 
properly  admitted  parol  evidence  to  show  that 
such  defendants  made  common  cause  as  against 
the  other  parties,  and  raised  no  controversy 
whatever  as  between  themselves. 

[Ed.  Note.- For  other  cases,  see  Judgment. 
Cent  Dig.  H  1822-1825;  Dec  Dig.  f  866.*] 

4.  Judgment  (|  056*>— Mattsu  Adjudicatxd 

—Extrinsic  Evidencb. 

If  such  decree  furnished  a  basis  for  ^e 
presumption  that  each  of  such  defendants  was 
entitled  to  a  one-third  interest,  in  an  action 
between  them  or  their  grantees  with  knowledge 
of  the  extent  of  their  rights,  the  presumption 
was  prima  fade  only,  and  eonld  be  overturned 
by  evidence. 

[Ed.  Kote.— For  other  cases,  aee  Judgment, 
Cent  Dig.  H  1822-1826;  Dee.  Dig.  |  9S6.*] 

Appeal  from  District  Court,  Powell  Coun- 
ty; Geo.  B.  Winston,  Judge. 

Action  bj  James  H.  Bennett  against  H. 
J.  Qulnlan.  From  a  judgment  fOr  plaintiff 
and  an  order  den^ng  a  new  trial,  defendant 
ai^>eala.  AfBrmed. 

J.  H.  Duffy,  of  Anaconda,  and  W.  A.  Pen- 
nington, of  Butte,  for  appellant  S.  P.  Wil- 
son, of  Deer  Lodge,  and  Jobn  H.  Tolan,  of 
Mlasoola,  tor  respondent 

BBAimjY,  O.  J.  Tbla  action  was  brought 
to  bare  detemdned  the  otent  of  the  re- 
apectlTa  interests  ot  the  plaintifl  and  defend- 
ant In  a  water  zight  acquired  by  their  pred- 
ecessors by  approitfiation  for  agricaltnral 
purposes  from  Bace  Track  creek,  formerly 
in  Dear  Lodge,  now  in  Powell,  connty.  The 
original  appropriation  was  small,  and  was 
made  by  John  Duncan  in  1871.  It  was  en- 
laced to  400  inches  by  Duncan  and  L.  Stiick- 
land  in  1872;  the  diverdon  bUng  completed 
on  Jane  6th  of  titot  year.  They  each  held 
a  p<»8essory  right  upon  the  public  lands  ly- 
ing along  the  south  side  of  the  stream. 
They  made  the  aplHroprlatlon  Jointly,  and 
constructed  a  dltcb  which  they  used  In  com- 
mon to  a  point  at  which  a  change  in  tbe 
direction  became  necessary  in  order  tbat 
each  might  convey  the  amount  of  water 


needed  to  his  own  lands.  From  this  point 
each  constructed  bis  own  dltdL  Title  to 
tbe  lands  held  by  them,  reepectlTely,  was 
subsequently  acquired  by  them  or  th^r  re- 
spective successors  by  patent  directly  from 
the  federal  government  or  by  deed  from  the 
Northern  Pacific  Ballroad  Company.  In 
1881  one  Uagone  succeeded  Strickland  in  his 
right  to  a  portion  of  the  lands  then  held  by 
him,  and  to  his  entire  Interest  in  the  water 
right  and  ditch.  Magone  subsequently  ac- 
quired other  lands.  On  April  1,  1910,  tlie 
plalntitr  purchased  substantially  aU  of  Ills 
holdings,  including  bis  Interest  in  tile  water 
right  described  In  the  conveyance  as  an  un< 
divided  one-half  interest  In  1884  John  and 
Henry  Qulnlan  succeeded  by  purchase  to  the 
rights  and  interests  of  Duncan,  including 
that  held  by  him  in  the  ditch  and  water 
right  The  defendant,  a  son  of  Henry  Quln- 
lan, thereafter  became^  and  when  this  action 
was  brought  and  tried  was,  tlw  owner  of  the 
Duncan  Interests  by  ciniTeyance  from  his 
father  and  Jobn  Qulnlan.  In  1887  Afagone 
and  the  two  Quinlana,  desiring  to  cnltiTate 
portions  of  th^  land  lying  upon  the  aUxpo 
above  the  Stridcland-Duncan  ditdi,  jointly 
constructed  a  second  dltdi  from  a  point  on 
tbe  creek  about  Sl(  miles  above  the  head  of 
the  Strickland-Duncan  dlteh.  13iey  used  this 
In  common,  just  as  they  did  the  old  difadi, 
down  to  a  ptAnt  at  whl<A  It  became  neces- 
sary for  eadi  to  construct  a  branch  for  his 
own  uaa  The  diversion  throuflb  this  dltdi 
was  not,  nor  was  It  Intsnded  to  be,  an  ad- 
ditional appropriatton.  The  water  divwted 
through  it  was  used  under  the  old  right.  In 
1890  an  action  was  brought  Iqr  one  P.  H. 
Msagher,  who  owned  lands  lying  on  Race 
Track  creA  near  the  Magone  and  Qulnlan 
lands,  and  also  daimed  prior  right  to  tbe  use 
of  water  from  the  crs^  to  have  the  rtfatlve 
priorities  of  all  the  rights  appropriated  from 
It  settled  and  detomined.  This  case  is  re- 
ferred to  in  the  ideadlngB  and  evldeiue  un- 
der the  title  of  Meagher  t.  Olover  et  at  All 
the  dalmants  of  rights  from  tbe  creek  were 
made  parties  defendant  including  Magone 
and  the  Quinlana.  The  court  found  the  dates 
and  amounts  of  ttie  respective  appropriations, 
uid  on  July  22,  1890^  rendered  a  decree  de- 
termining the  rights  and  prioiUes  of  all  of 
the  partisB  accordingly.  WUh  refwence  to 
the  Magone-Quinlan  right  the  court  found: 
"0)  That  the  said  defendants  in  the  year 
1871  appropriated  of  the  watera  of  Bace 
Track  creek,  described  in  plaintiff's  com- 
plaint 400  inches  thereof,  measured  as  pro- 
vided by  the  statutes,"  etc  "(2)  That  said 
wato-  was  appropriated  by  means  of  a  ditch 
of  sufficient  otpadty  to  convey  said  amount 
of  water."  The  decree,  after  redUng  tbat 
the  cause  was  heard  upon  tlie  complaint  the' 
separate  answers  of  the  seveml  defendants, 
and  "the  stipulation  on  file  herein."  adjudg- 
ed that  "the  plaintiff  and  each  of  the  de- 
fendants are  the  owners  and  entitled  to 
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the  me  of  the  waters  of  Race  Track  creek, 
*  *  *  said  waters  to  be  dlTuted  from 
aald  creek  *  *  *  In  the  order  and  man- 
ner' herdnafter  named:  *  *  *  (8)  John 
Qninlan,  Henry  Qninlan*  and  Ed  Magone, 
Conr  hundred  inches.  •  *  •  That  the  wa- 
ter be  measnred  according  to  the  etatntea  of 
the  state  of  Montana  for  the  measorement 
of  water."  It  fnrther  ordered  and  adjudged 
"that  the  plaintiff  and  each  of  the  defend- 
ants, in  the  order  named,  haTe  the  right 
to  the  use  of  the  waters  of  Bace  Track  creek 
for  the  purposes  of  irrlgatton,  domestic  nse, 
and  tor  watering  stock.  That  the  defend- 
ants and  each  of  tliem  are  hereby  enjoined 
and  restrained  forever  from  diverting  or 
interfering  with  the  waters  of  said  creek,  ex- 
cept that  each  of  said  defendants  may  In 
the  order  named  make  reasonable  use  there- 
of in  the  amount  named  and  for  the  par- 
poses  mentioned,  and  until  each  defendant 
has  used  the  water  In  the  manner  and 
amount  mentioned  [and]  each  other  defend- 
ant Is  restrained  ftom  using  or  diverting 
the  same." 

The  complaint  contains  two  counts.  In 
the  first  the  plaintiff  bases  his  claim  to  an 
undivided  one-half  interest  upon  the  decree. 
He  alleges  that  defendant  claims  adversely 
to  him,  and  under  such  claim  la  Interfering 
with  the  use  and  enjoyment  of  his  right 
In  the  second  count  he  alleges  title  and 
right  to  the  use  of  an  undivided  one-half 
interest,  and  an  adverse  claim  by  defendant 
which  is  without  right  The  prayer  is  for 
a  decree  declaring  that  the  plaintiff  is  the 
owner  of  an  undivided  one-half  Interest,  and 
that  defendant's  adverse  claim  be  adjudged 
to  be  without  foundation.  In  his  answer 
to  the  first  count  defendant  admits  the  ex- 
istence and  validity  of  the  decree;  but  de- 
nies that  plaintiff  by  the  terms  thereof  is 
entitled  to  an  undivided  half  Interest  In 
the  amount  awarded  therein  to  the  predeces- 
sors of  the  plaintiff  and  defendant,  or  any 
other  or  greater  interest  than  one-third,  or 
133^  inches.  He  denies  aU  of  the  aUega- 
tlons  of  the  second  count,  except  that  he 
asserts  an  Interest  adverse  to  plaintiff  to 
the  extent  of  the  difference  between  a  one- 
half  and  a  one-third  interest  and  pleads  the 
decree  as  an  adjudication  that  Magone  and 
the  two  Qulnlana  were  each  the  owner  and 
entitled  to  a  one-third  Interest,  and  alleges 
that  defendant  Is  estopped  thereby  to  claim 
any  other  or  greater  Interest  There  was 
issue  by  reply. 

The  substantive  question  presented  to  the 
district  court  for  determination  was  whether 
the  decree  of  July  22,  1890,  was  to  be  taken 
as  a  conclusive  adjudication  of  the  extent  of 
the  rights  of  Magone  and  the  two  Qulnlans 
inter  sese,  and  hence  those  of  plaintiff  and 
defendant,  their  successors,  or  whether  It 
should  be  construed  by  the  aid  of  extrinsic 
evidence  and  their  rights  declared  according- 
ly.  The  court  held  that»  since  the  decree 


does  not  upon  Its  fius  appear  to  have  ad- 
judicated the  rights  of  then  parties  and 
snch  adjudication  was  not  actnally  or  necea- 
sadly  lachided  in  it.  ttieir  reapectlTe  in- 
terests wot  to  be  ascertained  from  evidence 
of  the  facts  as  they  actually  existed  when 
the  ri^t  was  Initiated  and  when  the  de* 
dee  was  roidered.  Accordingly,  over  ob- 
jection of  defendant.  It  heard  taie  evidence, 
found  In  favor  (tf  plaintiff,  and  adjudged  him 
to  be  the  owner  of  an  imdlvided  one-half  in- 
terest The  d^Nidant  has  appealed  from 
the  decree  and  an  order  denying  him  a  new 
trial. 

[1]  The  integrity  of  the  decree  Is  assailed 
on  the  grounds  (X)  that  the  complaint  does 
not  state  facts  snflBdoit  to  constitute  a 
cause  of  action;  and  (2)  that  the  former 
decree  was  an  adjudication  of  the  interests 
of  the  parties  Inter  sese,  and  that  the  court 
erred  in  not  accepting  it  as  such.  The  first 
contention  may  be  dismissed  with  the  re- 
mark that  whatever  may  be  its  merits  when 
referred  to  the  first  count  in  the  complaint, 
it  must  be  overruled  ss  to  the  second  count 
As  appears  from  the  foregoing  statement  it 
is  alleged  therein  that  the  plaintiff  is  the 
owner  of  the  profmrty  described,  that  de- 
fendant claims  an  interest  th«:^  advme 
to  that  of  plaintiff,  and  that  such  claim  is 
without  right  This  is  sufficient  to  put  the 
def^dant  upon  ids  defense.  Montana  Ore. 
Pur.  Go.  T.  Boston  ft  Mont  C,  etc.,  Co.,  27 
Mont  288,  70  Paa  1114;  Merk  v.  Bowery 
Mln.  Co.,  31  Mont  298,  78  Pac.  619;  Castro 
V.  Barry,  79  CaL  443,  21  Pac.  946 ;  17  Ency. 
Pi.  ft  Pr.  326  ;  2  Pomeroy's  Bq.  Bemedles, 
I  741. 

[2, 3]  The  second  contention  is  equaUy 
without  merit  Section  7917,  Revised  Codes, 
provides:  "That  only  is  deemed  to  have 
been  adjudged  in  a  former  Judgment  which 
appears  upon  its  face  to  have  been  so  ad- 
Judged,  or  which  was  actually  and  necessa- 
rily included  therein  or  necessary  thereto." 
Section  4852  Is  in  part  as  follows :  "In  any 
action  hereafter  commenced  for  the  protec- 
tion of  rights  acquired  to  water  under  the 
laws  of  this  state,  the  plaintiff  may  make 
any  or  all  persons  who  have  diverted  water 
from  the  same  stream  or  source  parties  to 
such  action,  and  the  court  may  in  one  Judg- 
ment settle  the  relative  priorities  and 
rights  of  all  the  parties  to  such  action." 
If  this  latter  provision  were  to  be  taken  as 
mandatory,  the  defendant  might  well  insist 
that  the  decree  in  the  case  of  Meagher  v. 
Glover  was  to  be  accepted,  not  only  as  an 
adjudication  of  the  amounts  and  priorities 
of  the  different  appropriations  mentioned 
therein,  but  also  of  the  rights  of  Joint  owners 
In  any  appropriation  inter  sese.  But,  as 
pointed  out  in  Sloan  et  al.  v,  Byers  et  aL, 
37  Mont  603,  97  Pac.  855,  the  terms  of  this 
provision  are  permissive  only,  llierefore, 
though  the  rights  of  all  the  parties — ^whether 
arising  out  of  Joint  or  indepen^t  apiwo- 
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prlatl<nis — may  be  adjudicated  In  a  sln^e 
decree  under  the  rule  declared  by  section 
7917,  supra,  no  presumption  attaches  that 
any  such  adjudication  has  In  fact  been  had 
unless  the  fact  appears  upon  the  face  of 
the  decree  Itself,  or.  In  any  event,  from  the 
judgment  roll.  True,  It  was  said  in  McNlnch 
Crawford,  30  Mont  297,  76  Pac  688,  that 
Id  an  action  brought  under  section  4862, 
supra,  each  party  Is  an  antagonist  of  every 
other  party.  This  statement  was  made  with 
reference  to  the  condition  of  the  Issues  pre- 
sented In  that  case  and  Is  to  be  so  taken  and 
understood,  and  not  to  mean  that  In  such 
an  action  every  i>o8slble  right  touching  the 
subject-matter  in  controversy  is  to  be  pre- 
sumed to  have  been  adjudicated  by  the  final 
decree,  whether  it  was  put  in  Issue  or  not, 
or  whether  It  was  necessarily  Involved  in  the 
Issues  tried.  As  was  suggested  in  Sloan  et 
al.  V.  Byers  et  al.,  supra.  It  is  doubtful 
whether  the  Legislature  has  power  to  compel 
parties  to  litigate  their  rights  when  neither 
queationa  that  of  the  other  nor  has  com- 
mitted a  wrong  with  reference  to  it,  for 
which  the  other  is  demanding  redress. 
Hence  in  Sloan  et  al.  v.  Byers  et  aL,  inas- 
much as  neither  the  decree  nor  the  Judg* 
ment  roll  in  a  former  controversy  over  the 
water  in  the  same  stream  showed  that  the 
extent  of  the  interests  of  joint  owners  inter 
sese  in  the  particular  right  In  question  had 
in  fact  been  adjudicated,  it  was  held  that 
the  decree  in  the  former  action  did  not  estop 
the  parties  thereto  from  having  these  rights 
adjudicated  In  a  second  action.  In  that  case 
the  entire  record  in  the  former  action  was 
before  the  court  at  the  hearing.  In  the 
case  at  bar  it  was  shown  that  the  rec- 
ord in  the  case  of  Meaghra-  v.  Glover,  except 
the  findings  and  decree,  had  been  lost  or 
destroyed.  It  cannot  be  determined  from 
an  examination  of  these  remnants  of  the 
record  that  Magone  and  the  Qulnlans  inter- 
pleaded each  other,  or  that  there  was  any 
controversy  between  them  as  to  the  extent 
of  their  rights  inter  sese.  Indeed,  so  far 
as  they  furnished  a  basis  for  any  Infer- 
ence, It  Is  that  the  court  adjudicated  to 
them  a  common  right  in  the  ditch-  and 
water  both,  without  regard  to  the  extent  of 
their  individual  interests.  The  findings  refer 
to  the  right  as  a  single  entity — the  property 
of  all  of  these  defendants.  The  decree  refers 
to  it  in  the  same  way;  whereas,  if  they 
had  interpleaded  each  other  and  had  sub- 
mitted their  rights  to  the  court  for  adjudi- 
cation, the  decree  would  undoubtedly  have 
said  so  in  unmistakable  terms.  It  Is  true 
that  the  introductory  recitals  in  the  decree 
state  that  the  cause  was  heard  upon  the 
complaint,  the  separate  answers  of  the  de- 
fendants, and  "the  stipulation  on  file  here- 
in," but  when  we  note  that  In  the  enumera- 
tion of  the  several  rights  adjudicated — 35 
In  all — several  of  them  were  Jointly  awarded 
to  two  or  more  persons,  we  do  not  think 
that  atatement  Importi  into  the  adjudging 


portion  of  the  decree  any  greater  certainty. 
The  court,  having  found  Itself  thus  left 
without  evidence  in  the  record  to  enable  it 
to  ascertain  the  issues  made  and  tried,  prop^ 
erly  r^sed  to  Accept  the  decree  as  conclu- 
sive, and  held  that  recourse  must  be  had 
to  parol  evidence  to  ascertain  what  in  fact 
had  been  adjudicated  by  It;  and  that,  If  the 
Magone  and  Qulnlan  rights  tiad  not  been  de- 
termined. It  was  Incumbent  upon  It  to  Aeter- 
mine  them.  Klelnschmldt  v.  Blnzel,  14  Mont. 
31,  36  Pac  460,  43  Am.  St  B^.  601. 

In  BnsseU  v.  Place,  94  U.  8.  606,  24  L.  Ed. 
214,  in  speaking  of  the  admisslUlity  of 
parol  evidence  to  show  what  issues  had  been 
tried  in  a  former  controversy,  said:  "It  Is 
undoubtedly  settled  law  that  a  judgment 
of  a  court  of  competent  jurisdiction,  upon  a 
question  directly  involved  in  one  suit,  is 
conclusive  as  to  that  question  in  another 
suit  between  the  same  parties.  But  to  tMs 
operation  of  the  judgment  it  must  aiH>ear, 
either  upon  the  face  of  the  record  or  be 
shown  by  extrinsic  evidence,  that  the  precise 
question  was  raised  and  determined  in  the 
former  suit  If  there  be  any  uncertainty  on 
this  head  in  the  record,  aa,  for  example,  if 
it  aE^>ear  that  several  dlst^ct  matters  may 
have  been  litigated,  upon  one  or  more  of 
which  the  Judgment  may  have  passed,  with- 
out indicating  which  of  them  -was  thus  liti- 
gated, and  upon  which  the  judgment  was 
rendered,  the  whole  subject-matter  of  the 
action  will  be  at  large,  and  open  to  a  new 
contention,  unless  this  uncertainty  be  re- 
moved by  extrinsic  evidence  showing  the 
precise  point  involved  and  determined.  To 
apply  the  judgment,  and  give  effect  to  the 
adjudications  actually  made,  when  the  rec- 
ord'leaves  the  matter  in  doubt  such  evidence 
is  admissible."  This  case  is  dted,  with  oth- 
ers to  the  same  efFect,  In  Klelnschmldt  v. 
Blnzel,  and  the  above  paragraph  Is  therein 
quoted  with  approval. 

There  was  scarcely  any  conflict  in  the  evi- 
dence as  to  what  the  facts  were,  either  as 
to  the  Issues  tried  in  Meagher  v.  Glover,  or 
as  to  what  the  relative  rights  of  Magone  and 
the  Qulnlans  inter  soBe  were,  and  hence  what 
are  those  of  the  plaintiff  and  the  defendant 
The  court  found  that  Magone  and  the  Quln- 
lans made  common  cause  as  against  all  the 
other  parties,  but  that  as  among  themselves 
there  was  no  controversy  whatever.  There 
Is  no  complaint  nor  is  there  any  foundation 
for  any,  that  the  findings  are  not  supported 
by  the  evidence.  Counsel  say  in  their  brief 
that  inasmuch  as  the  decree  In  Meagher  v. 
Glover  adjudged  the  right  to  Magone  and 
the  Qulnlans  Jointly,  the  legal  presumption 
attadties  that  their  shares  were  equal,  and 
that,  since  the  defendant  acquired  the  Quin- 
lan  interests  by  purchase,  the  presumption 
is  conclusive  that  he  thus  became  the  owner 
of  a  two-thirds  Interest  They  invoke  the 
rule  recognized  generally  In  this  country 
that  when  two  or  more  parties  acquire  an 
estate  by  the  same  act,  deed,  or  devlsfe,  and 
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no  IndleattoD  IsUmdii  made  totiie  coatrary, 
tbey  ue  iweeiuiied  to  bold  as  tenants  In 
common  (Washbnm  on  Real  Property,  1 878). 
and  Insist  tbat  the  decree  abonU,  for  this 
reason,  have  beoi  accepted  as  oonclnslTe. 
As  we  have  already  pointed  out,  the  decree 
does  not  on  Its  face  muport  to  adjudicate  the 
rights  of  the  parties  Inter  saaft  This  made 
It  inenmbent  niwn  the  district  ooort  to  ascer^ 
tain  what  lasnes  were  determined,  and  to 
determine  sncb  as  it  appeared  were  not  with- 
in the  Issues  tried  in  that  «as&  The  title 
of  the  parties  did  not  vest  nnder  the  decree 
in  any  seqse  at  the  term  "Test,"  Tba  ques- 
ttott  as  to  the  extent  of  tlie  intvests  of  the 
parties  was  thus  1^  at  luge,  to  be  deter- 
mined 1^  reference  to  the  evidence  ahowlng 
the  inception  of  the  Interest^  via.,  Uie  orig- 
inal appropriatlont  and  the  rit^ta  claimed 
and  conceded  by  each  of  the  Joint  owners  up 
to  the  date  of  tiw  decree  and  subsequent  to 
that  time.  The  ooort  found,  in  effect,  that 
tlie  vxtemt  of  the  interest  acquired  by  the 
predecessOT  of  plaintiff  under  the  original 
appnnvlatlon  was  an  undivided  one*half . 
There  Is  no  conflict  In  the  evldraice  on  this 
point  While  the  findings  are  not  specific  ss 
to  irimt  the  course  of  conduct  obeored  by 
the  parties  subsequent  to  the  date  of  the 
appropriation  was,  the  evldoice  is  clear  that 
Duncan  and  Strickland  each  claimed  for 
himself,  and  conceded  to  the  oth&t,  a  one- 
half  Interest ;  that  Ifiigone  on  the  one  hand, 
and  the  Qulnlans  on  the  oth»,  after  they 
had  acquired  the  Interests  of  these  appropri- 
ators,  made  the  same  claims  and  concesslona, 
and  that  no  claim  waa  made  by  any  one  to 
the  contrary  until  long  after  the  decree  was 
rendered.  Indeed,  neither  Henry  nor  John 
Qulnlan  ever  questioned  the  ext»t  of  Ma- 
gone's  right.  It  was  first  seriously  ques- 
tioned by  the  defaidant  after  he  had  suc- 
ceeded to  the  Quintan  interests,  snd  then 
only  after  the  plaintiff  had  acquired  the 
Bfagone  Interest 

[4]  Let  It  be  aasumed,  however,  that  the 
decree  fnnds^pd  a  basis  for  the  presumption 
that  Magone  and  the  Qulnlans  were  entitled 
to  a  <me-third  Interest  eadi.  As  between 
them,  this  presumption  was  prima  fiide  only, 
and  could  be  overturned  by  evidence  ahow- 
Ing  the  facta.  Shl^  Stark,  14  Oa.  429: 
Edwards  v.  Ddwards,  80  Fa.  860;  88  Gyc. 
74.  ^oogh  a  different  rule  nd^tt  apidy  to 
persons  who  purchased  from  them  without 
notice  of  the  actual  condition  of  the  title, 
and  <m  thla  point  we  eciwess  no  ojdnlon,  the 
evidence  shows  that  both  the  plaintiff  and 
the  defendant  at  the  date  of  the  conveyances 
under  whidi  they  hold  had  full  knowledge 
<Ht  the  extent  of  the  rights  of  tb^  predeces- 
sors.  Therefore  the  presumption  was  only 
inima  fade  as  to  tb^u. 

The  Judgment  and  <«der  are  affirmed. 

Affirmed. 

HOLLOWAT  and  SANNEXB,  concur. 


MOSS  V.  GOODHABT  et  aL 
(Supreme  Court  of  Montana.   April  15,  1913.) 

1.  AppnAi.  AHD  BaaOs     171*)  —  Qoahoiho 

ThBOST  on  APPSAIk 

Where  a  cause  was  tried  upon  the  theory 
that  it  was  a  iuit  in  equity,  the  appellant  was 
bound  by  the  theory  he  adopted  in  the  court 
below,  and  could  not  urge  for  review  matters 
not  reviewable  in  equitable  snits. 

[Ed.  Note.— For  other  esses,  see  Appeal  and 
Error.  Cent  Dig.  %i  1053-1063,  1085,  1067, 
1161-1165;  Dea  Dig,  I  171.*] 

2.  Tbial  (5  873*)— Jtjbt— Insteuotions. 

In  suits  in  equity,  no  InatmctionB,  except 
the  formal  ones,  shoaid  be  given,  and  no  general 
verdict  submitted,  and  error  caimot  be  predicat- 
ed upon  the  giving  or  refasal  of  InstrucQODs, 

[Ed.  Note.— For  other  cases,  see  Trial,  Out 
Dig.  8  883;  Dec.  Dig.  |  373.*] 

3.  Appeal  and  Ebror  ({  931*)  —  Fbebuicp- 
nons  to  supfobt  judohbnt. 

On  appeal  in  saits  in  equity,  the  trial 
court  Is  presumed  to  have  disregarded  incom-  ' 
petent  testimony,  unlms  it  appears  that  it  in- 
finenced  the  decision  in  some  material  aspect 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  S728,  87^-8771 ;  Dea  Dig. 
i  031.*] 

4.  OoBPoaatiom  (I  211*)  —  Stookhold^'s 
Action— PimioK. 

In  a  stockholder's  action,  whenever  a  de- 
mand on  the  corporation  or  its  receiver  to  bring 
an  action  is  necessary,  the  allegation  tbat  it 
was  made  and  refused  is  an  essential  ingredient 
to  the  statement  of  a  pause  of  action, 

[Ed.  Note.— For  other  ease&  see  Corporations, 
Cent.  Dig.  K  814r-818,  820^^,  823,  wi;  Dee. 
Dig.  S  211.  *I  ^ 

5.  Banks  and  Banking  (I  246*)— National 
Banks — Stockholdeb's  action— Bvidencb. 

In  a  stockholder't  action  agaiiut  a  former 
receiver  of  a  national  bank  for  effecting  a  sale 
of  proper^  on  which  the  bank  had  a  chattel 
mortgage  for  an  inadequate  price,  be  was  not 
entitleu  to  recover  for  the  benefit  of  the  bank, 
its  stockholders  and  creditors,  where  it  was  not 
shown  tbat  any  demand  to  bring  the  action  was 
made  on  the  board  of  directors,  the  then  receiv- 
er,  or  the  comptroller  of  the  currency. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  ||  OU,  0112;  Dec.  Dig.  i 
246.*] 

6.  Banes  aito  Bahexng  (i  246*)— National 
Bank  Bbokivsbs  —  liuazijTX  to  Stock- 
holders. 

A  stockholder  of  a  national  bank  was  not 
entitled  to  recover  from  a  former  receiver  for 
effecting  a  sale  of  property  on  which  the  bank 
held  a  chsttel  mortgage  at  an  inadequate  price 
for  his  own  benefit,  on  the  ground  that  under 
the  federal  statutes  be  would  be  liable  for  an 
assessment  equal  to  the  par  valne  of  his  stock, 
and  therefore  had  a  financial  interest  in  the 
collection  of  the  assets  of  the  bank,  where  it 
did  not  appear  that  he  had  paid  anything  to 
the  receiver,  or  that  any  assessment  had  been 
or  would  be  levied  on  his  stodt 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  OlOl2;  Dec.  Dig.  i 

7.  Pleading  (§  433*)— AiiE?fDuxNT— TaiATiifo 
AS  Amended  afteb  judgment. 

Where  a  complaint  fails  to  allege  a  fact 
necessary  to  a  cause  of  action,  but  evidence  to 
prove  such  fact  is  received  without  objection, 
the  complaint  will  be  treated  after  Judgment  aa 
amended  to  admit  such  proof. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1451-1477 ;  Dea  Dig.  f  433.*] 


•For  otkar  eases  sas  same  toplo  ud  seetlas  NUHBBr  ^  p«e.  SIC-  *  Am.  Dig.  K«r-Nik,  Sariaa  *  Bep'r  tntaxm 
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a  Wrmssni  (k  268*)— GBOBB-BuiaNATioiv 

~8C0FE. 

It  was  error  to  rwtrict  defendant's  czosa- 
ezamination  of  plaintifl'a  witnenea  a*  to  mat- 
ters tending  to  throw  li^t  upon  any  ot  the 
issoes  involved. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  IMg.  H  981-048,  869;  Dec  Dig.  1  268.*] 

Appeal  from  District  Court,  TellowBtone 
County;  Oeo.  W.  Plerson,  Judge. 

Action  by  P.  B.  Moss  against  Blcbard  W. 
Goodhart  and  another.  From  a  Judgment 
for  plaintiff,  the  defendant  named  amiealB. 
Reversed  and  remanded. 

W.  M.  Johnston  and  H.  J.  Coleman,  both 
of  BUlings,  for  iw>ellant  O.  P.  Ooddard 
and  F.  L.  Tllton,  boOi  of  Billings,  for  re- 
spondent 

HOLLOWAT,  J.  On  July  2.  1910,  P.  B. 
Mobs  was  president  of  and  principal  stock- 
holder in  the  First  National  Bank  of  Bil- 
lings, when  by  order  of  the  comptroller  of 
the  currency  the  bank  was  closed.  Richard 
W.  Goodhart  was  appointed  receiver  and  Im- 
mediately took  ix>ssesalon  of  the  bank's  books 
and  assets,  and  continued  to  act  aa  aach 
receiver  until  superseded  by  Philip  Tllllng- 
hast,  on  October  25,  1910.  When  Goodhart 
took  possession,  C.  D.  Prather  was  Indebted 
to  the  bank  upon  a  promissory  note  for  $16,- 
000.  The  Indebtedness  was  secured,  In  part 
at  least,  by  a  chattel  mortgage  upon  certain 
range  horses  and  cattle.  Prior  to  the  ma- 
turity of  the  Prather  note,  and  about  Sep- 
tember 19,  1910,  a  sale  of  the  mortgaged 
property  to  R.  D.  Currier  vras  effected  for 
15,000,  which  amount  was  paid  to  the  re- 
ceiver and  by  him  credited  on  Prather's  note. 
After  Tlllinghast  succeeded  to  the  receiver- 
stilp,  this  action  was  commenced  by  Moss 
against  Goodhart  and  Currier.  The  com- 
plaint recites  the  facts  above  more  in  detail, 
and  alleges  that  the  mortgaged  property  was 
reasonably  worth  fll,700;  that  Goodhart  and 
Currier  entered  into  a  conspiracy  to  force 
Prather  to  sell  the  property  to  Currier  for 
a  sum  much  less  than  the  fair  value;  and 
that  Goodhart,  by  threats  and  menaces,  suc- 
ceeded in  compelling  the  sale,  to  the  injury 
of  the  stockholders  and  creditors  of  the  bank 
in  the  sum  of  $6,700.  It  Is  further  alleged 
that  on  or  about  November  22,  1910,  the 
plaintiff  "made  demand  upon  the  said  Tll- 
linghast, aa  receiver  of  the  said  bank,  to 
bring  suit  against  the  said  defendant  Good- 
hart and  the  said  defendant  Currier  to  set 
aside  said  sale  of  said  property,  and  for 
an  accounting  to  the  said  trust  for  the  value 
thereof,  which  demand  was  by  the  said  Til- 
Unghast,  receiver  of  the  said  bank  as  afore- 
said, then  and  there  refused."  The  conclud- 
ing .paragraph  of  the  complaint  and  the 
prayer  read  as  follows:  "This  suit  Is  brought 
and  prosecuted  In  the  Interests  of  this  plain- 
tiff and  of  the  other  stockholders  of  said 
bank,  as  well  as  in  the  interests  of  all  of 


the  creditors  of  said  bank,  to  the  end  that 
Justice  and  equity  may  be  done  In  the  prem- 
ises. Wherefore  the  plaintiff  demands  that 
the  said  sale,  or  pretended  sale,  of  the  said 
horses  and  cattle  made  by  the  said  C.  D. 
Prather  to  the  said  Currier  be  declared  null 
and  void,  and  that  the  bill  of  sale  executed 
on  such  sale  by  the  said  O.  D.  Prather  to 
the  said  Carrier  be  declared  null  and  void 
and  of  no  effect,  and  that  the  defendant  here- 
in be  required  to  account  to,  and  pay  over, 
to  the  said  Philip  Tlllinghast.  Uie  receiver 
of  the  said  First  National  Bank  of  BUllngs, 
and  to  said  trust,  the  said  sum  of  $6,700,  to 
be  by  the  said  TUlJnghast  treated  as  other 
funds  and  assets  of  the  said  trust,  and  for 
such  other  and  further  relief  as  the  court 
may  find  meet  and  agreeable  to  equity,  and 
for  coats  of  suit"  To  this  complaint  a  de- 
murrer, graeral  and  special,  was  Interposed 
and  overruled,  and  the  defendants  then  an- 
swered, denying  all  the  allegations  of  con- 
spiracy, Intimidation,  or  wrong  conduct  on 
the  part  of  either  of  them,  and  alleging  that 
the  sale  of  the  mortgaged  property  was  made 
in  good  faith  for  the  reasonable  value  there- 
of and  for  the  best  interests  of  the  bank  and 
Its  creditors.  The  affirmative  allegations  <tf 
the  answer  were  put  In  Issue  by  reply. 

The  cause  was  tried  to  the  court  sitting 
with  a  Jury.  At  the  close  of  the  testimony, 
Instructlona  upon  the  questions  of  law  In- 
volved were  settled  and  submitted  to  the 
Jury.  A  general  verdict  in  favor  of  the  plain- 
tiff and  against  the  defendants  for  $3,312.50, 
and  also  12  special  findings,  were  returned. 
Counsel  for  the  defendants  moved  the  court 
to  adopt  four  of  the  findings  as  made,  to  re- 
ject the  general  verdict  and  the  other  spe- 
cial findings,  and  also  to  find  in  favor  of 
the  defendants  ni>on  some  eight  questions 
which  were  presented.  The  court  denied 
the  request,  rejected  the  first  two  special 
findings  made  by  the  Jury,  adopted  the  oth- 
ers and  the  general  verdict  as  against  de- 
fendant Goodhart,  but  In  favor  of  defendant 
Currier,  and  further  found:  /That  the  de- 
fendant Richard  W.  Goodhart  carelessly,  neg- 
ligently, and  wantonly  failed  to  represent 
the  best  Interests  of  his  trust,  the  said  plain- 
tiff, the  First  National  Bank  of  Billings  and 
its  stockholders  and  creditors,  and  sold  the 
property  described  in  the  complaint  for  a 
sum  less  than  its  reasonable  market  value 
to  the  damage  of  the  said  First  National 
Bank,  Its  creditors,  and  the  said  P.  B.  Moss 
In  the  sum  of  $3,312.50."  The  conclusion  of 
the  trial  court  was  that  the  plaintiff  should 
recover  the  amount  of  the  verdict  for  the 
benefit  of  the  bank,  its  receiver,  creditors, 
and  stockholders.  The  Judgment  rendered 
recites  that:  "P.  B.  Moss  do  have  and  re- 
cover of  and  from  the  said  defendant  Rich- 
ard W.  Goodhart  the  sum  of  $3,312.50  to- 
gether with  Interest  thereon  at  the  rate  of 
8  per  cent  per  annum  from  the  date  hereof 
until  paid,  and  together  with  costs  and  dis- 
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bunanento  tneomd  In  Mid  action,  anurant- 

ins  to  tht  mm  ot  |  b'*  It  la  Ciom  tint 

judsmant  and  trom  an  order  deDTtuff  Idm 
a  new  trial  tbat  deflMirtant  Qoodbart 
peals. 

[1-S]  1.  TbB  onm  aUgnrtl  upon  tba  tn- 
atructloM  glTen  and  refused,  and  upon  tbo 
rnllnga  of  the  court  adnritHng  erldenoe^  are 
not  available  to  appellant.  It  la  vnneoeHar7 
for  US  to  determine  the  cbaractw  of  this  ac- 
tion; whether  It  Is  a  anlt  In  sQnltr  to  set 
aside  the  aale  of  the  mortgaied  pmpertr, 
or  Cot  an  aeoonntbiK  v  an  aedon  at  law  for 
damafea.  It  appears  ftom  the  recind  that 
tbe  canae  was  tried  upon  tb»  theory  that  it 
la  a  anlt  In  eqiiitr,  and  appellant  la  boond 
by  the  theory  he  adopted  in  the  court  below. 
Goboi  T.  dark,  44  Mont  ISl,  U9  Baa  TTO; 
Galvln  T.  (yGorman.  40  Mont  891,  106  Pae. 
88T ;  Dempater  t.  Oregon  Short  Line  By.  Co., 
87  Mont  885,  M  Fac  717.  Upon  that  theory 
no  error  can  be  iveiUcated  iipon  the  giving 
or  refnaal  to  give  Inatmctlona.  No  Inatme* 
tlona  euept  tbe  framal  onea  ahoold  be  given; 
no  gowral  verdict  ahould  be  aabmltted;  and, 
If  evidence  be  admitted  which  ehonld  not 
be,  the  presnmptlon  prevails  that  Che  trial 
conrt  disregarded  it^  nnleaa  It  ai^eara  fiiat 
it  Infloeuced  the  decision  in  some  material 
aspect  Bordeaux  v.  Bordeaux,  48  Mont 
102,  US  Pae  2B;  Bonqdng  v.  Bumjdng,  41 
Mont  83, 108  Pae.  10;  Sanfbrd  v.  Qatea,  21 
Mont  277,  88  Paa  749;  . 

[4,  S]  2.  The  principal  ccmtroveray  la  over 
the  rii^t  of  plaintiff  Moaa  to  maintain  thla 
action.  The  plalntllTa  allegation  that  be- 
fore commencing  thla  action  he  ^f™»"'U^  of 
Tllllngbast  that  be  bring  it  and  that  this 
donand  waa  rofoaod  la  denied  In  the  anawer. 
There  was  not  any  proof  whatever  offend 
in  support  of  the  allegation.  Counsel  for 
respondent  concede  Uie  general  rule  to  b^  aa 
heretofore  stated  by  this  court,  that  a  stock- 
holder cannot  proaecnte  an  action  for  redreaa 
for  an  injury  to  a  corporation,  unleaa  It  ap< 
pears  that  a  demand  has  been  made  and  re* 
fused  or  a  ritnatlon  la  disclosed  from  which 
It  la  manlfeat  tbat  an  an>eal  to  the  corpo- 
rate authcritlea  would  be  useleaa.  Brandt 
V.  Mclntoah,  47  Mont  — ,  180  Paa  418.  If 
the  corporation  la  In  the  handa  of  a  receiver, 
tbB  demand  should  be  made  upon  that  ofilcer. 
Boston  ft  Mont,  etc;,  Oow  v^  Montana  Ore 
Pur.  Oo.,  24  Mont  142,  00  Pac.  09a  niis  Is 
the  rule  applicable  to  ordinary,  private  cor- 
poratlona.  If,  however,  the  corporation 
which  la  In  the  hands  of  a  receiver  be  a 
national  bank,  tiie  demand  and  refnaal  are 
stiU  necessary,  tiuragh  there  la  aome  diversi- 
fy of  c^ilnion  aa  to  whether  tbe  demand 
ahould  be  made  upon  the  ooiporation  (Bank 
of  Bethel  t.  Pahquloque  Bank,  14  WalL  388, 
20  L.  Od.  84(9,  or  upon  the  receiver,  or  the 
comptroUear  of  the  currency.  Brlckerhofl  v. 
Boetwlck.  28  Hun  (N.  T.)  287.  Our  Code  de- 
clares that  every  action  must  be  prosecuted 
In  tbe  name  of  the  real  party  In  Intereat 
That  la  not  any  right  In  Moaa  to  W!t  fbr  the 
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creditors  of  the  bank,  and  he  can  only  act 
for  the  bank  itself  by  showing  that  he  has 
made  demand  iqwn  the  corporatlui  (that  la, 
upon  the  board  of  directors)  or  the  receiver 
In  ^laigc^  or  the  comptroller  cf  the  curren- 
ts, and  that  his  demand  has  been  refused. 
4  Thimipaon  on  Gorporattona,  4180,  4181;  10 
Oyc  966.  The  complaint  In  this  Instance 
does  not  proceed  upon  the  theory  that  de- 
mand was  excused,  but  uptm  tbe  theory  that 
a  donand  was  neceaaary  and  waa  actually 
made.  Whoievar  a  demand  la  neceaaary,  the 
auction  that  such  demand  was  made  and 
retoaed  la  an  eeaentlal  ingredloit  to  the 
statement  of  a  cauae  of  actlim  by  tiie  atodc- 
holder.  O'Connor  v.  Power  Co.,  184  N.  Z. 
40,  76  N.  a  1082;  IMynn  v.  Brooklyn  a  B. 
Ool,  IBS  N.  T.  498,  88  N.  BL  6S0;  GogaweU 
T.  Ban,  88  Gal.  820;  Beahoar  v.  C3uppell,  6 
Colo.  Ank  828,  40  Paa  244;  Coble  v.  Beal, 
180  N.  a  688,  41  8.  B.  788;  Bawsa  v.  Oak- 
land. 104  17.  &  460k  20  L.  Bd.  827;  10  Ore 
988. 

In  their  briel^  counsel  for  respondent  also 
concede  that  there  waa  not  "any  right  of 
action  In  tbe  plaintiff  btfow  beeanae  of  the 
loss  to  and  decrease  in  the  value  of  bis  stock 
In  file  bank.  A.  rii^t  of  actUm  baaed  upon 
this  ground  would  nnqnestionably  be  In  the 
corporation,  or  in  the  receiver  thereof" — 
citing  Howe  T.  Bamqr  dO.  O.)  4S  Fed.  670; 
Hiish  V.  Jonea  (a  O)  DO  Fed.  138;  McMul- 
len  V.  Bltchle  (a  a)  04  Fed.  262.  If,  then, 
thla  adlon  la  brought  on  behalf  of  the  cor- 
poration or  its  creditors,  or  because  of  de< 
sedation  In  the  value  of  plalntUTa  atodi, 
the  plaintiff,  In  falling  to  prove  demand  and 
refusal,  fkUed  to  make  out  a  caae,  and  there 
la  not  any  attempt  to  d^taid  against  this 
conclusion.  It  Is  unnecessary  for  us  to  de- 
termine upon  whom  the  demand  should  be 
made  in  an  action  brought  <m  behalf  of  the 
First  National  Bank  of  Bllllnga*  tat,  not- 
wlthatandlng  the  complaint  allegea  that  a 
demand  waa  made  upon  TUUnghast,  plaintiff 
now  repudiates  the  idea  that  thla  la  a  deriva- 
tive action  at  all.  It  is  insisted  that  since 
plaintiff,  as  a  atocktiolder  of  the  banl^  la 
liable  for  an  assessment  equal  to  the  par 
value  of  hla  Stock,  undsf  aectlon  6151,  U.  8. 
Revised  Statutes  (U.  8.  Oomp.  St  1901,  p. 
3466),  he  *'had  a  ftnaixial  Interest  In  the  ed- 
lection  of  the  assets  of  tbe  bank,  which  In- 
terest waa  personal  and  Independent  of  and 
separate  from  the  Interest  of  the  corporation 
Itself.  A  aacrifice  of  any  of  the  aaaets  of 
the  bank  meant  an  equal  personal  and  In- 
dividual loss  to  the  atockboldera  thneof,  ea- 
tlrely  distinct  from  the  loss  to  the  corpora- 
tion." And  again:  "The  plaintiff  la  under 
a  personal  liability  to  tlie  amount  of  the  par 
value  of  tt«i  stock,  and  In  bringing  this  aolt 
he  broui^t  It  for  hla  own  personal  l)eneflt'' 
We  have  tafcni  theae  excerpts  from  the  brief 
of  reQMmdent  in  an  effort  to  atate  hla  tbeoty 
of  the  nature  ot  hla  claim.  If  we  under 
stand  his  contenUtm  aright,  It  la  that  Good- 
hart  while  receiver,  aacriflced  the  security 
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held  for  the  Prathw  note,  with  the  result 
that  $6,700,  the  dlfTerence  between  the  amount 
realized  by  GkMdhart  and  tbe  alleged  actoal 
valoe  of  the  mortgaged  property,  haa  been 
lost  to  the  funds  of  the  bank,  which  sum 
this  plalntlft,  as  a  stockholder,  will  or  may 
be  required  to  make  good  In  tbe  pEOportion 
that  his  stock  bears  to  tbe  total  capital  stock 
of  tbe  bank. 

We  would-be  reasonably  certain  that  we 
have  stated  respondent's  position  correctly, 
but  for  tbe  many  changes  which  appear  to 
have  occurred  In  his  theory  of  his  case  from 
Its  Inception  to  tbe  final  snbmlsslon  In  this 
court  As  indicated  In  the  quotation  from 
Ms  complaint  above,  he  bronght  this  action 
In  the  Interest  of  hlnuelf  and  other  stock- 
bolders  and  the  creditors  of  tbe  bank.  After 
hearing  the  evidmee,  the  trial  court  c<mclad- 
that  the  recovery  should  be  for  tbe  bank, 
its  receiver,  its  creditors  and  stockholders, 
while  the  tadgment  entered  was  an  ordinary 
mon^  Judgment  in  favor  of  plainttfl  Moss 
personally.  The  aU^ed  demand  iqion  Til- 
linghast  was  to  institate  a  suit  "to  set  aside 
tbe  saw  of  tbe  mortgaged  property,  and  the 
prayer  of  plaintiff's  complaint  is  that  the 
sale  1>e  dedared  null  and  void.**  If  tbe  par- 
pose  of  this  salt  was  to  set  aside  the  sale, 
tbe  flndlng  in  favor  of  Onrrler,  wlio  was  a 
parly  to  tbe  sale^  amounted  to  a  denial'  of 
the  rdief  waa^bA,  while  tbe  Jndgment  mtec- 
ed  in  favor  of  Moss  personally  takes  no  ac- 
count of  tbe  rights  ot  the  other  atoekboldera 
or  the  creators  of  the  bank.  Apparently 
the  judgment  is  la  complete  harmony  with 
the  theory  ot  respondrat  at  this  lime,  as 
Indicated  by  the  excerpts  from  bis  brief 
above,  but  it  is  without  any  foundatton 
whatever  In  the  pleadings  and  contradictory 
of  the  trial  conrt^s  conclusion.  Of  course 
it  respondent  is  right  now  in  assorting  that 
he  brought  this  action  for  his  own  pnwmal 
benefit  and  for.^n  injary  which  he  suflPered 
independently  of  the  bank  and  its  creditors, 
then  It  was  not  necessary  to  allege  or  prove 
a  demand,  and  for  the  very  obvious  reason 
that  it  was  not  a  matter  of  concern  to  the 
corporation  at  all.  Upon  this  the  authorities 
are  uniform.  4  Thompson  on  Corporations, 
1  4590. 

[I]  If  the  action  was  brought  on  behalf  of 
the  bank,  plaintiff  has  failed  because  be  has 
not  shown  a  demand  and  refusal,  or  any  ex- 
cuse for  not  making  demand.  If  It  was 
brought  to  redress  a  grievance  peculiarly 
plaintiff's  own  or  to  recover  for  plaintiff's 
own  benefit,  then  his  complaint  does  not 
state  a  cause  of  action,  and  the  general  de- 
murrer should  have  been  sustained.  Tbe 
mere  fact  that  under  section  6151,  U.  S.  Re- 
vised Statutes,  he  may  be  called  upon  to  re- 
spond to  an  assessment  upon  his  stock  is 
not  sufficient  to  give  him  a  cause  of  action. 
He  cannot  anticipate  that  he  will  be  injured. 
The  bare  possibility  that  he  will  be  damaged 
is  not  sufficient  to  entitle  him  to  a  Jodgmoit. 


Courts  cannot  adjudicate  with  refbrenoe  to 
events  which  may  or  may  not  transpire. 
There  is  not  any  allegation  that  an  aasess- 
mmt  has  been  or  will  be  levied  upon  plaln- 
tlffs  stock;  neither  Is  there  any  allegatlMi 
that  plaintiff  has  paid  into  the  receiver's 
hands  any  som  whatevw,  or  that  he  ever 
will  be  required  or  able  to  do  so.  And  in 
passing  it  may  be  said  that  there  Is  not  any 
suggestion  in  the  evidence  either  that  plain- 
tiff has  paid,  or  been  requested  to  pay,  any 
assessment  upon  his  stock.  If  he  has  not 
paid,  he  has  not  been  injured;  and,  if  he 
Is  never  required  to  pay,  he  new  will  be  in- 
jured. 

[7]  S.  Counsel  for  appellant  also  insist  that 
the  complaint  falls  to  state  a  canse  of  acttcm 
in  that  It  fails  to  disclose  that  Pratber  is  in- 
solvent or  that  any  loss  will  result  from  tbe 
sale  of  the  mcnrtgaged  proporty  to  Carrier 
for  tin  |»4ce  received;  and  this  argument 
wonld  be  unanswerable  but  for  tbe  Act  that 
without  objection  evtdaice  was  introduced 
fh>m  which  It  is  fklrly  inferable  that 
Prather  was  insolvent  at  the  ttme  of  the 
sale,  and  that  this  mortgaged  property  was 
the  only  resource  from  which  to  obtain  pay- 
ment of  his  Indebtedness  to  the  bank.  Un- 
der such  dreamstanees,  after  Judgment,  this 
court  will  treat  the  complaint  as  amended  to 
admit  tbe  proot  LaCkman  t.  fflmpson,  40 
Mont  tSlB,  129  Paa  S25;  Poet  v.  Liberty,  45 
Mont  1,'  121  Pa&  475 ;  O'Brien  v.  Gorra- 
Bock  Island  M.  Co.,  40  Mont  212;  lOS  Pac. 
724. 

[t]  4.  Because  of  the  uncertainty  as  to  the 
theory  upon  wbidi  plainUfl  has  proceeded, 
we  would  be  tmable  to  make  final  dteposi- 
tlon  of  this  cose.  If  there  were  not  any  oOier 
errors  appearing.  On  the  one  band,  then  is 
mnch  evidence  in  the  record  dealing  with 
the  management  of  the  bank  which  Is  wholly 
immaterial  upon  any  theory  of  the  case, 
while  on  the  other  we  think  the  trial  court 
committed  error  in  unduly  restricting  de- 
fendant in  the  cross-examination  of  plain- 
tiff's witnesses.  The  issues  presented  relat- 
ed to  tbe  conspiracy  alleged  to  exist,  bnt 
which  tbe  trial  court  impliedly  found  did  not 
exist ;  the  fair  market  value  of  tbe  mortgag- 
ed property;  whether  defendant  Goodhart 
exercised  reasonable  care  to  ascertain  tbe 
value;  and  whether  by  coercion  be  forced 
Pratber  to  sell  the  property  at  a  sacrifice. 
Any  evidence,  If  otherwise  competent,  which 
would  tend  to  throw  light  upon  any  of  these 
issues  shonld  have  been  received.  Courte 
exist  to  administer  Justice  as  nearly  as  may 
be,  and  to  this  end  the  tendency  of  modem 
practice  is  to  liberallxe  the  procedure  in  or- 
der that  the  very  truth  respecting  the  con- 
troversy may  be  disclosed. 

In  Knuckey  v.  Bntte  Electric  By.  Co.,  40 
Mont  106,  122  Pac.  280,  this  court  said:  "We 
think  the  court  undnly  restricts  the  cross- 
examination,  and  again  soggeet  the  ivoprie- 
ty  of  allowing  the  fullest  soopo  for  sodi  er- 
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amlnationi,  to  tbe  end  tbat  Oie  Jury  may  b« 
adTlMd  of  oU  flicte  baTlDg  a  l^ttmate  bear- 
ing upon  the  lames  presented."  And  In 
State  T.  Bigg^  4S  Ubnt  400^  128  Pac  410, 
flieae  obeemtlona  wen  mad*:  "The  right 
ot  cntBB-examlnatlon  la  a  snbstantlal  one 
and  may  not  be  nndnly  restricted.  It  may 
extend,  not  only  to  facta  atated  by  tbe  wit- 
ness In  his  original  examination,  bat  to  all 
other  itacts  connected  with  them  which  tend 
to  enlighten  tbe  Jury  npon  the  question  in 
controversy.  Klpp  v.  SilTerman,  25  Mont 
296,  64  Pac  884;  Hefferlln  r.  Karlman,  30 
Mont  848,  76  Pac  767 ;  State  T.  Howard,  30 
Hont  518.  77  Pac.  60;  Bev.  Codes,  |  S02L 
The  rule  necessarily  includes  questlona,  the 
purpose  of  which  is  to  bring  out  facts  illus- 
trative of  the  motives,  Uas,  and  Interest  of 
the  witness,  or  aa  reflecting  upon  hi^  capac- 
ity and  memory.  The  right  would  be  of  lit- 
tle ralne  If  Inquiry  into  these  matters  were 
not  permitted." 

Witbout  stopping  to  consider  separately 
each  particular  error  predicated  upon  rnl- 
ings  ot  the  trial  court  restricting  defend- 
ants' counsel  in  their  cross-examination,  we 
think  the  foregoing  will  suffice. 

Tbe  judgment  and  order  are  reversed,  and 
the  cause  la  remanded  for  forthw  proceed- 
ings not  inconsistent  with  the  vlem  herein 
expressed. 

Reversed  and  remanded. 

BRANTLY,  a  and  SANNKB,  con- 
cur. 


HtaNGST  T.  THOMPSON  OIL  ft  OAS  GO. 

(Supreme  Court  of  Oklahoma.   Sept  12.  1812. 
Rehearing  Deoled  May  6,  1813.) 

(SyttaluB  fry  the  Court.} 
L  Appeal  and  Esbob  (|  564*)— Case- Madb— 

TiifE  or  Sbbvicx. 

A  purported  case-made,  which  is  not  served 
within  three  days  after  tbe  judgment  or  order 
appealed  from  Is  entered  or  within  an  eztensiou 
of  time  duly  allowed,  is  a  nullity,  and  cannot 
be  considered  by  this  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror^  Cent  Dig.  H  2601-2606,  26«»-28{»; 
Dee.  Dig.  i  664.*] 

2.  Apful  ahd  Ekbob  (i  614*)— Void  Cask- 
Mads  as  TaAHBOMPT  —  ChsimoATB  bt 

Cleke. 

Where  a  caae-made  has  been  held  void  be- 
cause not  signed,  settled,  and  allowed  Id  time, 
and  where  the  clerk  of  tiie  trial  court  has  btiied 
to  attach  any  oertiflcate  thereto,  but  Instead 
attests  the  signature  of  the  trial  judge  to  the 
judge's  certificate  to  the  ease-made,  such  record 
cannot  be  conUdered  as  a  transcript  of  the 
record  of  tb»  court  below,  and  this  court  can- 
not consider  tite  same. 

[Ed.  Note.— For  other  ease^  see  Aiq^  and 
Error,  Cent  Dig.  H  2708-2713;  Dec  Dig.  | 
614.*] 

Oommlasloners*  Opinion,  Dlvidon  No.  1. 
Error  from  Dlatrlct  Gonrt,  GreA  Connty; 
W.  L.  Bamum,  Judge. 


Action  by  the  Thompstm  OU  A  Oaa  Com- 
pany against  William  a  Hengst,  as  curator 
of  Joa^h  A.  Hagst,  a  mlntv.  Jodgment  for 
plaintiff,  and  dtfendant  Mnga  error.  Dls- 
mlssed. 

Frank  L  Mars,  of  Sacramento,  Gal.,  George 
L.  Burke,  and  W.  Morris  Harrison,  both  of 
Sapulpa,  for  plaintiff  In  error.  Preston  O. 
West  of  Muskogee,  for  defendant  In  error. 

SHARP,  a  On  May  11,  1910^  In  the  dis- 
trict court  vf  Gre^  county,  judgment  waa 
roidered  In  favor  of  tbe  deftadant  In  error 
against  the  plaintiff  in  error  for  $2,263.75 
and  Interest  on  aoconnt  <tf  a  refund  due 
plaintiff  for  moneys  advazioed  mi  an  and 
gas  mining  lease  upon  a  portion  ot  the  allot- 
ment of  said  Jos^  A.  Hragat  the  lease 
nevoF  havluK  been  approved  by  the  Secretary 
of  the  InterlOT,  and  no  title  therdn  or  xl^ts 
thereunder  ever  having  vested  In  the  said 
oU  and  gas  company.  Upon  the  rendering 
of  judgment  In  favw  of  plaintiff,  defendant 
asked  and  obtained  an  extension  of  60  days 
in  wUch  to  prepare  and  toider  a  case-made. 

[1]  A  purported  caae>ni^e  waa  aored  npon 
connael  for  d^endant  In  error  Angnat  S, 
1910.  26  daya  aftor  the  exj^tion  of  the 
extension  of  time  fixed  in  the  decree  of  the 
court  No  application  for  a  further  exten- 
sion of  time  was  asked  or  granted.  As  has 
been  repeatedly  held  by  tUs  court,  a  par^ 
dealriiv  to  appeal  has  three  days  by  statnte 
In  which  to  serve  a  case-made  after  the  Judg- 
ment or  order  appealed  frcmi  la  entered,  and 
nnleas  anch  caae-made  la  served  within  that  - 
time,  or  within  an  extension  of  ttme  allowed 
1^  the  Judge  or  conrt  within  said  time,  the 
case  will  not  be  considered  in  this  court 
Board  of  Gom'rs  v.  Porter  et  aL.  10  OkL  173, 
92  Pac  132;  Devault  et  aL  t.  Merduints' 
Exchange  Bank,  22  Okl.  624.  98  Pac.  342; 
Bettls  V.  GargUe  et  aL,  2S  OkL  801, 100  Pac. 
4S6;  BUls  V.  Carr  et  aL,  2S  OkL  874.  108 
Paa  1101;  lAnkford  v.  Wallace,  26  Okl.  807. 
110  Pae  672;  Carr  ▼.  Thompson  et  aL,  27 
OkL  7, 110  Paa  607;  Oowan  v.  Maxwell,  27 
OkL  87,  111  Pac.  388;  London  &  Lancaahlra 
Fire  Ina.  Go.  v.  Gommlngs  et  aL,  23  Okl.  126^ 
99  Pac  664;  McCoy  McCoy  et  aL.  27  OkL 
371.  112  Pa&  1040;  Maddoz  v.  Drake,  27 
OkL  418.  112  Pac.  969;  WlUson  r.  WiUson, 
27  Okl.  410,  lis  Pac  970;  Arnold  v.  Moaa, 
27  OkL  S24,  112  Pac  996. 

Tbe  Judged  certificate  redtes  that  the  caso' 
made  was  duly  served  In  due  tbne ;  but  tUs 
is  not  sufficient,  as  a  oortlflcate  of  a  trial 
Judge  to '  the  case-made  imports  only  the 
truthfulness  ot  tbe  receding  statements  In 
the  case-made.  In  the  absence  of  an  order  of 
the  court  extending  tbe  time  In  which  the 
plaintiff  in  error  oonld  serve  a  caae-made 
aervlee  thereof  could  not  be  made  beyond  the 
time  originally  fixed ;  and  a  failure  to  serve 
within  that  time  renders  the  case-made  void, 
and  this  conrt  la  without  Jnrlsdictlfai  to  re- 
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view  any  qaestlon  attempted  to  be  presmted 
thereby. 

[t]  The  case-made  contains  no  certificate 
of  the  clerk,  but  instead  merely  an  attesta- 
tion of  the  trial  judge's  certificate,  hence 
cannot  be  conaldered  as  a  transcript  of  the 
record,  and  we  cannot  therefore  review  such 
errors  as  might  appear  npon  the  record 
proper.  City  of  Wagtmer  et  al.  T.  Olbson 
et  al.,  32  Okl.  14.  121  Pac.  620. 

For  the  reason  stated,  the  petition  in  error 
should  be  dismissed. 

PBR  CUBIAH.  Adopted  in  whole. 


BUTSSR  ft  McOOBMICK  HUDSON. 

(Supreme  Court  of  Oklahoma.  Uarch  11, 1813. 
Rehearing  Denied  May  6^  191B.) 

(BvUaliu  hy  th9  Court.} 
Apfeai.  and  Ebbob  (S  823*)— Pabtikb—Dis- 

HXSSAL. 

A  petition  In  error  by  one  of  several  de- 
fendants against  whom  judgment  was  entered 
jointly  for  the  recovery  ot  a  specified  ram,  to 
which  the  other  defendants  are  neither  made 
parties  plaintiff  nor  defendant  In  error,  mnst  be 
dismissed  for  want  of  neceaiazy  parties. 

[Eld.  Note.— For  other  eases,  see  Appeal  and 
irrror.  Cent  Dig.  ||  1796,  1798-1805;  Dec 
Dig.  i  328.*]  •* 

Error  from  District  Oonrt,  Pawnee  Oonn- 
I7;  I*  M.  Poe,  Judge. 

Action  by  Frank  Hudson  against  Smyser 
ft  McCormlck  and  others.  Judgment  for 
plaintiff,  and  from  an  order  denying  motion 
•of  defendants  named  for  new  trial  tbey  alone 
bring  ern».  Dismissed. 

Henry  S.  JcAnston,  of  Perry,  for  plaintiffs 
in  error.  W.  I*  Eagletou,  of  Norman,  for 
defOkdant  In  error. 

DUNN,  J.  This  case  presents  error  from 
the  district  court  of  Pawnee  county.  Novem- 
ber 1,  1910,  the  said  court  rendered  a  joint 
Judgment  against  the  Arkansas  Valley  Town- 
site  Company  and  H.  C.  Hanna,  who  were 
held  liable  upon  a  certain  promissory  note. 
From  an  order  of  the  court  denying  a  motion 
for  new  trial  of  Smyser  ft  McCormlck,  appeal 
baa  been  lodged  in  this  court 

The  defendant  In  error  now  moves  to  dis- 
miss the  caose  upon  the  ground  of  nonjoin- 
der of  proper  partiea  The  record  shows  that 
the  motion  whldi  was  denied  was  filed  on 
behalf  of  Smyser  ft  McCormlck,  and  time  to 
make  and  serve  case  was  granted  to  them 
alone,  and  the  case-made  was  served  upon 
the  defendant  In  error,  Frank  Hudson,  only, 
and  that  the  time  and  place  of  settilng  and 
signing  the  case-made  was  not  served  upon 
nor  waived  by  any  of  the  other  defendants. 
Hence  It  follows  from  the  uniform  holding 
of  this  court  In  a  large  number  of  cases  that 
the  motion  to  dismiss  must  be  sustained. 
Bnllen  v.  Hudson  et  aL,  81  Okl.  818, 124  Pac. 


1;  Seton  r.  Hadaon,  81>OkI  820, 124  Pac.  1. 
The  appeal  la  accordingly  dlsndased. 

HATES,  a  J.,  and  TUBNBB  and  KANI^ 
JJ.,  concur.  WILLIAMS,  J.,  abaent 


JOHNSTON  et  aL  T.  CHAPMAN  et  al 
(Snptame  Court  of  Oklahoma.  April  2%  ISIS^ 

(ByUahu*  by  the  Court.) 

1.  PUADiKO  a  428*>— Objection— Evidence. 

Where  the  sufficiency  of  a  petition  is  chal- 
lenged solely  by  an  objection  to  the  Introdue- 
tion  of  evidence  thereunder,  such  objection,  not 
being  favored  by  the  cooxta,  should  generally 
be  overruled,  unless  there  is  a  total  failure  to 
all^e  some  matters  essential  to  the  relief 
■ought,  and  should  seldom,  if  ever,  be  sustained 
when  the  allegations  axe  simply  incomplete,  in- 
definite, 'or  conclonons  of  law. 

LEd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig,H  1433-1436;  DecTDlc  i  428;*  TA- 
al.  Cent  Dig.  |  21ft] 

2.  SirmciBNOT  OT  Evxdxnob. 

Evidence  examined,  and  held  sufficient  to 
support  the  verdict  and  judgment  rendered 
thereon. 

Error  from  the  County  Court  of  Washing- 
ton County ;  A.  8.  Dumenil,  Judge. 

Action  by  A.  Chapman  and  another  against 
H.  O.  Johnston  and  others.  Judgment  for 
plaintiff  and  defendants  bring  oror.  Af- 
firmed. 

Veasey  ft  Rowland  and  J.  D.  Talbott,  all 
of  BartieavUle,  for  plalntUEs  In  error.  J.  B. 
Charlton  and  A.  F.  Vanderrater,  both  ct 
BartiesvlUe,  for  defendants  In  error. 

KANE,  J.  This  was  an  action  upon  an  ac- 
count stated,  commenced  by  the  defendants 
In  error,  plaintiffs  below,  against  the  plain- 
tiffs in  error,  defendants  below.  Upon  trial 
to  a  jury  there  was  a  verdict  for  the  plain- 
tiffs, upon  which  judgment  was  rendered,  to 
reverse  which  this  proceeding  in  error  was 
commenced. 

[1]  The  first  assignment  of  error  is  to  tba 
effect  that  the  court  erred  in  overruling  an 
objection  to  the  Introduction  of  any  testi- 
mony, upon  the  ground  that  the  petition  does 
not  state  facts  sufficient  to  constitute  a  causa 
of  action.  After  setting  out  the  allegation 
claimed  to  be  defective  counsel  says:  "This 
is  merely  the  statement  of  a  conclusion  by 
the  pleader."  In  Hogan  v.  Bailey,  27  OkL 
16,  110  Pac.  890,  it  was  held  that,  "where 
the  sufficiency  of  a  petition  ia  challenged 
solely  by  an  objection  to  the  introduction  of 
evidence  thereunder,  such  objection,  not  be- 
ing favored  by  the  courts,  should  generally 
be  overruled,  unless  there  is  a  total  failure 
to  allege  some  matters  essential  to  the  re- 
lief sought,  and  should  seldom,  if  ever,  be 
sustained  when  the  allegations  are  simply  In- 
complete, Indefinite,  or  conclusions  of  law.*' 
To  tbe  same  effect  is  Marshall  et  aL  v.  Ho- 
mier et  aL,  13  OkL  264.  74  Pac.  868. 
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[2]  Tbe  next  assignment  of  error  Is  to  tlw 
affect  tbat  the  court  erred  in  OTetruiins  the 
denrarrer  to  the  evidence.  We  hare  examin- 
ed the  record,  and  are  of  the  opinion  that 
the  evidence  reaaonabij  supports  the  verdict 
ol  the  JtiT7. 

Other  contentions  advanced  in  the  brief  of 
plaintlfl  in  error  liare  been  considered,  and 
found  80  far  untenable  that  their  discosaion 
will  serve  no  useful  purpose. 

Tlie  Judgment  of  the  court  below  la  affirm- 
«d.  All  tbe  Justices  concur. 


COU)NlAL  JEWELRY  Oa  T.  BBOWN 
et  aL 

(Snpreme  Court  of  Oklahoma.  April  22,  1918.) 
(BvJtaiiu  by  the  Court.) 

HVIDBKCB  ii  444*>— PaBOI^ONTBACTS. 

Evidence  offered  for  the  porpoM  of  show- 
ing that  A  written  instrument  was  delivered 
conditionaUjr  does  not  constitute  contradictiiiK 
or  Tarying  a  written  instrument  by  parol 
Bueh  evidence  does  not  tend  to  show  any  mod- 
Ificatitm  or  alteratloa  of  the  written  agreement, 
but  that  it  never  became  operative,  and  that 
its  obligation  never  commenced.  A  written  con- 
tract  must  be  in  force  to  make  It  subject  to  the 
parol  evidence  role. 

[Eid.  Note.— Vor  other  cases,  see  EMdence, 
C<ait  Dig.  II  182fr.l»H  2(M^;  Dee.  Dig.  i 
444.'] 

Error  from  the  County  Court  of  Pontotoc 
County;  Conwar  O.  Barton,  Judge. 

Action  by  the  Colonial  Jewelry  Company 
against  J.  W.  Brown  and  another,  doing 
bnslnesa  nnder  the  firm  name  of  Brown  & 
Johnson,  etc  Ju^ment  for  defendants,  and 
plaintiff  brings  error.  Affirmed. 

Thomas  P.  Holt,  of  Ada,  for  plaintiff  In 
error.  I.  M.  King  and  J.  W.  Dean,  both  of 
Ada»  for  defendants  In  error. 

EAME,  7.  This  was  an  action  commenced 
by  the  plaintiff  In  error,  plaintiff  below, 
against  the  defendants  In  error,  defendants 
below,  upon  a  Jewelry  contract  or  order.  At 
the  commencement  of  tbe  action,  an  order 
of  attachmmt  was  issued  upon  an  affidavit 
Of  the  platntiff,  to  the  eCTect  that  the  defend- 
ants were  attempting  to  dispose  of  and  oth- 
erwise conceal  their  property  with  intent  to 
binder  and  dday  plaintiff  In  collecting  its 
and  waa  otherwise  violattng  tbe  Bulk 
Sales  Law  of  tbe  state  of  Oldaboma  (Comp. 
Laws  1009,  H  7908-7010).  The  defendants 
admitted  the  execution  of  the  contract  sued 
upon,  but  allied  that  the  same  was  placed 
In  the  hands  of  the  defendants  nnder  an 
agreement,  whereby  it  was  not  to  become 
effective  until  Ave  days  after  its  execution, 
during  which  time  the  defendants  were  at 
liberty  to  cancel  the  order.  They  further 
alleged  that  the  goods  were  shipped  before 
tbe  expiration  of  the  five  days,  notwithstand- 
ing the  defendants  in  the  meantime  had  no- 
tified the  plaintiff  that  th^  did  not  want 


the  goods  described  in  the  order,  and  re- 
Quested  it  to  cancel  the  same.  Tliey  fur- 
ther alleged  that  thoy  had  in  no  way  vio- 
lated the  Bulk  Sales  Law  of  the  state  of 
Oklahoma,  and  that  no  grounds  for  attach- 
ment existed,  and  that  by  reason  of  the 
wrongful  suing  out  ot  the  same  tb»y  had 
been  damaged  In  the  sum  of  fSOO.  Upon  a 
trial  to  a  Jury  upon  the  merits,  a  verdict 
was  returned  for  the  defendants  in  the  sum 
of  9100  and  the  dissolution  of  tbe  attach- 
ment; upon  which  judgment  was  duly  enters 
ed,  to  reverse  which  this  proceeding  In  error 
was  commenced. 

Counsel  for  plaintiff  in  error  presents  his 
grounds  for  reversal  under  three  heads,  as 
follows:  "<!)  The  trial  court  erred  when  it 
permitted  defendants  to  Introduce  parol  evi- 
dence to  contradict  and  vary  the  terms  of  a 
written  contract,  by  which  evidence  a  ver^ 
bal  agreement  was  shown  different  from  the 
written,  but  not  incorporated  therein,  and 
made  prior  to  and  contemporaneous  with  the 
written  instrument  The  trial  court  erred 
In  giving  tbe  instructions  that  were  given. 
(8)  The  trial  court  erred  in  refusing  to  give 
the  special  instructions  asked  for  by  the 
plaintiff."  Counsel  states  his  position  in  his 
brief  in  effect  as  follows:  When  defendants 
signed  the  contract  sued  upon,  the  same  be- 
came and  was  a  binding  obligation,  and  was 
not  subject  to  countermand,  especially  after 
tbe  order  had  been  received  and  the  goods 
delivered  to  an  express  company  for  deliv- 
ery to  defendants  as  per  order ;  and  defend- 
ants are  estopped  from  setting  up  a  different 
verbal  agreement  made  prior  to  and  contem- 
poraneous with  tbe  written  contract,  where- 
by the  contract  was  not  to  take  effect  until 
the  member  of  the  partnership  who  signed 
the  same  could  see  the  other  partner  and  dis- 
cuss with  him  the  deal,  and  parol  testimony 
tending  to  prove  said  agreement  was  unques- 
tionably inadmissible  and  this  one  proposi- 
tion Involves  the  whole  case. 

We  do  not  understand  that  evidence 
offered  for  the  purpose  of  showing  that  a 
written  instrument  was  delivered  condition- 
ally constitutes  contradicting  or  varying  a 
written  instrument  by  parol.  Such  evid^ce 
does  not  tend  to  show  any  modification  or 
alteration  of  the  written  agreement,  but  that 
It  never  became  operative,  and  that  Its  ob- 
ligation never  commenced.  A  written  con- 
tract must  be  In  force  to  malw  it  subject  to 
the  parol  evidence  rolft 

Such  a  contract  cannot  become  a  bind- 
ing obligation  until  It  has  been  delivered. 
Its  delivery  may  be  absolute  or  conditional. 
If  tbe  latter,  then  it  does  not  become  a  bind- 
ing obligation  until  the  condition  upon  which 
its  delivery  depends  has  been  fulfilled.  To- 
vera  v.  Parker,  128  Pac.  101;  Horton  v.  Bird- 
song,  129  Pac.  701.  In  Lyons  v.  Stills,  07 
Tenn.  514,  87  S.  W.  280,  it  was  held:  "When 
an  uncondlttonal  note  Is  given  for  the  pur- 
chase ot  certain  property,  parol  evidence  Is 
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admissible  to  show  an  option  on  the  part  of 
the  purchaser  to  rescind  the  sale  within  a 
certain  time,  as  this  does  not  contradict  the 
note,  but  sets  np  an  Independent  agreement 
made  at  the  same  time,  that  upon  a  condition 
or  contingency  the  note  was  to  become  void." 
Mr.  Joyce  In  his  Defenses  to  Commercial  Pa- 
per (section  812)  makes  the  distinction  be- 
tween the  two  classes  of  cases  very  dear: 
"No  mle  Is  more  elementary  than  that  pa- 
rol contemporaneous  evidence  is  Inadmissible 
to  contradict  or  vary  the  terms  of  a  written 
Instrmnent  But  the  rule  is  almost  equally 
well  settied  that  parol  evidence  may  be  giv- 
en to  prove  the  existence  of  any  separate 
parol  agreement  constituting  a  condition  pre- 
cedent to  the  attaching  of  any  obligation  un- 
der the  written  instrument  This  is  not  to  va- 
ry or  contradict  a  written  instrument,  but  to 
prove  that  no  contract  was  ever  made;  that 
Its  obligation  never  commenced."  As  the  in- 
strocttons  refused  and  given  are  objected  to 
upon  the  theory  Uiat  the  first  contention  of 
plalntifl  in  error  Is  correct,  what  we  have 
already  said  disposes  of  such  assignments  of 
erroi.  Counsel  for  plalntitfT  in  error  in  con- 
dualon  says  that  "we  submit  there  was  no 
evidence  to  sustain  a  verdict  of  9100  against 
plaintiff  for  the  wrongful  suing  out  of  said 
attachment"  We  have  examined  the  evi- 
dence, and  are  of  tlie  opinion  that  It  reason- 
ably t^ids  to  support  the  verdict  at  the 
Jury. 

The  Judgment  of  the  court  below  Is  there- 
fore affirmed.  AU  the  Justices  concur. 


rr.  SMITH  &  W.  B.  CO.  V.  SOLSBEBOBR 
et  al. 

(Supreme  Court  of  Oklahoma.  April  22,  1913.) 

(BvUabiu  hy  the, Court.) 
PLKaDina  (|  290*)— Agbnct— VBRiri»D  Pbtx- 
Tion— AD]ns8iBii.iTT  or  Evidence. 

Where  the  petition  poutlvely  alleges  the 
appointment  and  anthoritar  of  an  agent  and 
the  reply  thereto  is  an  unverified  general  denial, 
the  allegatlone  of  appointment  and  authority 
of  the  agent  are  taken  to  be  true,  and  evidence 
tending  to  dispute  such  allegation  is  properly 
excluded. 

[Ed.  Note^For  other  cases,  see  kneading, 
Ceat  Dig.  il  860-868.  886%;  De&  Dig.  1 
290.*] 

Error  from  the  County  Court  of  Okfuskee 
County ;  T.  T.  Doyle.  Judge. 

Action  by  Jolin  Solsberger  and  others 
against  the  Ft  Smith  ft  Weet^  Railroad 
Company.  Judgment  for  plaintifb,  and  de- 
fendant brings  error.  Affirmed. 

C.  E.  &  H.  P.  Warner,  of  Ft  Smith,  Ark., 
and  J.  B.  Patterson,  of  Okemah,  for  plaintiff 
in  error.  W.  A.  Huser  and  C.  B.  Conner, 
both  of  Okemab,  for  defendants  In  error. 

KANE,  J.  This  was  an  action  commenced 
by  the  defoidants  in  error,  plaintiffs  below, 


against  the  plaintiff  in  orror,  defendant  be- 
low, to  recover  a  certain  sum  alleged  to  be 
due  the  plaintiffs  for  services  xmAereA  by 
them  in  attending  an  injured  employ^  of 
the  defendant,  in  pursuance  of  an  oral  con- 
tract made  by  a  section  foreman  of  the 
defendant  Upon  trial  to  a  Jury  there  waa 
a  verdict  for  plaintiffs,  upon  which  Judgment 
was  duly  entered,  to  reverse  which  this  pro- 
ceeding in  error  was  commenced. 

The  petition  contained  an  allegation  to 
the  effect  that  the  section  foreman  was  the 
agent  of  the  defendant  with  full  authority 
to  bind  the  railway  company  In  the  manner 
stated  in  the  petition.  The  answer  was  an 
unverified  general  deniaL  Ci>on  trial  the  de- 
fendant attempted  to  introduce  evidence 
tending  to  limit  the  scope  of  the  section  fore- 
man's authority,  as  alleged  in  the  petition; 
whereupon,  an  objection  was  sustained  to  the 
introduction  of  such  evidence  upon  the 
ground  that  by  Tirtae  section  BMS  of 
the  Compiled  Laws  of  Oklahoma  1909  the 
question  of  the  appointment  and  authority  of 
the  agent  must  be  ^ken  as  true.  This  ob- 
jection was  wdU  taken.  The  statute  provides 
that:  "In  all  actions,  allegations  of  the  exe- 
cution of  written  Instraments  and  Indorse- 
ments thereon  of  the  existence  of  a  coipora- 
Uoa  or  partnership,  or  of  any  appointment 
of  anthoriOr*  <v  the  correctness  of  any  ac- 
count duly  verified  by  the  affidavit  i^  the 
party,  his  agent  or  attorney,  shall  be  taken 
as  true  unless  the  denial  of  the  same  be 
verified  by  the  affidavit  of  the  party,  his 
agent  or  attorney."  The  statute  itself  seona 
to  constitute  a  complete  answer  to  the  con- 
tention of  counsel  for  plaintiff  in  error.  The 
unverified  general  denial  did  not  put  in  Is- 
sue the  question  of  the  appointment  or  au- 
thority of  the  agent,  and  therefore,  as  the 
statute  provides,  it  "shall  be  taken  as  true." 
The  cases  of  Long  v.  Shepherd,  130  Pac.  181, 
and  Hughes  v.  Carlton,  6  Kan.  App.  386,  48 
Pac.  444,  are  exactly  in  point  In  the  latter 
case  it  was  held:  "Where  the  answer  posi- 
tively alleges  the  appointment  and  authority 
of  an  agent  to  collect  money  due  upon  the 
note  and  mortgage  sued  upon  and  a  plea  of 
payment  to  such  agent,  and  the  reply  there- 
to is  a  general  denial  without  any  verifica- 
tion, the  allegations  of  appointment  and  au- 
thority of  the  agent  are  taken  to  be  true  and 
no  evidence  in  support  ttiereof  Is  necessary." 

The  Judgment  of  the  court  below  Is  af- 
firmed. All  the  Justices  concur. 


KINNEY  V.  HEATHERINGTON  et  aL 
(Supreme  Court  of  Oklahoma.    Jan.  21,  1918. 
On  Behearing,  May  6,  1913.) 

fSytlalut  hy  the  Court.) 
1.  MoBTOAOEs  (8  32*)— Deeds. 

Under  KCtion  12,'  c.  8.  p.  95,  Sess.  Laws 
1897,  section  1106,  Comp.  Ijaws  1908.  a  deed 
absolute  upon  its  face,  bat  intended  to  be  de- 
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fmdbl^  ia  a  nortgaie,  and  a  oonrt  trf  eoollj  to 

required  to  w  decree  it 

^d.  Note. — For  ottier  caBee,  aee  Mortnceib 
Cent  Dig.  13  60^,  84-94 ;  Dec  Dig.  |  ^] 

2.  MoBTOAGEff  (I  32*)— Deed— "Dbfbabible." 

A  quitclaim  aeea  absolute  upon  its  face, 
redtinc  receipt  of  a  coiuideration  of  i^,UOO. 
was  exeented  and  deUvered  by  the  ward  at 
plaintiff  to  a  grantee  who  afterwards  died  and 
whose  administrator  and  heirs  claimed  the  land 
tinder  and  by  virtue  thereof.  On  the  trial  of  a 
case  brought  to  set  the  same  aside,  and  to  have 
the  title  restored  to  the  grantor,  the  facts  and 
findings  of  the  court  diBcIosed  that  the  grantor 
had  been  having  trouble  with  a  concern  which 
claimed  rights  upon  and  were  croBsing  the 
premiees  against  the  owner's  willt  and,  be- 
lieving that  some  indefinite  advantage  might 
come  to  him  by  reason  of  the  conveyance,  he 
executed  the  same  to  the  grantee,  who  was  at 
that  time  and  bad  been  for  a  long  time  prior 
thereto  his  confidential  friend.  No  considera- 
tion whatsoever  was  in  fact  patd  for  the  land, 
and  the  transfer  was  not  intended  by  either 
of  the  parties  to  be  a  sale  nor  a  gut;  the 
grantee  never  had  nor  made  any  claim  of  right 
title,  nor  intereat  in  the  land,  but  distinctly 
and  specifically  disavowed  having  any  interest 
ther^n ;  nor  did  he  take  possesion  of  the  same 
nor  of  any  part  Hbenot,  bat  the  grantw  con- 
tinued in  its  complete  possession  and  had  con^ 
tinoed  to  improve  and  pay  the  taxes  and  the 
interest  on  the  mortgage  thereon.  Held,  that 
it  waa  not  the  Intention  of  either  <ji  the  parties 
that  liM  fimntor  was  to  be  divested  of  any  of 
the  beneficial  interest  ia  tibe  land  nor  the  gran- 
tee to  receive  it,  and  that  the  deed  was  In- 
tended by  both  to  be  defeasible,  and  upon  time- 
ly application  <m  these  facts,  there  being  found 
nothiiig  due  grantee,  his  estate  or  his  heirs,  it 
is  the  duty  of  a  court  of  equity  to  hold  the 
deed  to  be  a  mortg^e  and  cancel  it 

[Fd.  Note— For  other  cases,  see  Mortgages, 
Cent  Dig.  S8  60-66,  84-94;  Dec.  Dig.  f  82.* 

For  other  definitloni,  tee  Words  and  Phrases, 
VOL  2,  p.  1931.] 

On  Bebeaiing. 

S.  Appeal  and  Bbsob  (H  1100*)— Necessity  of 
DacisioH— Loss  ot  JtrBisoionoN. 

Section  fi^art  7,  of  the  Coastitntion  (par- 
agraph 190,  Williams'  Ann.  Const  OkL),  is 
directory,  and  this  court  does  not  lose  jurisdic- 
tion to  determine  and  render  judgment  in  a 
case  after  tite  lapse  ot  six  months  from  the  date 
of 'Its  submission. 

[Bd.  Note.— For  ottier  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4880;  Dea  Dig.  1 1100.*] 

Error  from  tbe  District  Court,  Pawnee 
Goonty;  L.  M.  Foe,  Judge. 

Action  by  Michael  J.  McNeal,  by  his  guard- 
ian, David  Kinney,  against  J.  F.  Heatherlng- 
ton,  as  administrator,  etc.,  and  others.  Judg- 
ment for  defendants,  and  plalDttff  brings  er- 
ror. Reversed  and  remanded,  and  petlUon 
for  rebearing  denied. 

Charles  J.  Wrlghtsman,  of  Ttilsa,  Victor 
O.  Johnson,  of  Shoshone,  Idaho,  Lonis  S. 
Wilson,  of  Raton,  N.  M.,  and  Devereux  & 
HUdretli.  of  Gathrle,  for  plaintiff  in  error. 
Wm.  Blake^  of  Tolsa,  for  defendants  In  er- 

TOX. 

DUNN,  J.  Tbla  case  presents  error  from 
the  district  court  of  Pawnee  county.  Feb- 
ruary 29,  1908,  Bflchael  J.  McNeal,  by  and 
tbrough  bis  duly  appointed  guardian,  David 


Kinney,  bronglit  his  octbm  agnlnat  J.  V. 
Heatherington,  as  tbe  administrator  of 
Henry  A.  Qlfford,  deceased,  and  against  the 
snnlvins  lieln  of  the  said  decedoiL  Tbm 
object  of  Che  suit  and  Uie  primary  facta  npcm 
wlUidi  reliance  is  baaed  for  recovery  are  best 
set  forth  In  the  petition  of  plalntlir,  which 
in  part  reads  as  A>11owb:  "That  on  Decem- 
t>er  16;  1907,  by  the  conslderatlrak  of  tbe  cotm> 
ty  court  \if  said  cotmty,  Michael  J.  McNeal 
wae  feimd  and  adjudged  mentally  Incompe- 
tent to  manage  his  property,  and  the  plalntUI 
waa  fully  and  regularly  appointed  as  his 
guardian.  That  thereafter,  on  December  27, 
1907,  tbe  plaintiff  gave  bond  as  required  by 
law  and  letters  of  guardianship  Issued  to 
bim  and  the  plaintiff  thereby  became,  ever 
^ce  has  been,  and  sCIU  la,  the  duly  appoint- 
ed, qualified,  and  acting  guardian  of  tbe  per- 
son and  the  estate  of  the  said  Michael  J. 
McNeaL  *  *  *  That  on  and  for  some 
time  prior  to  the  13th  day  of  Febmary,  1907, 
the  said  Michael  J.  McN)eal  was  of  unsound 
mind  and  was  possessed  of  and  tmder  the  in- 
fluence of  delusions  In  reference  to  the  said 
land,  one  of  which  delnslons  was  that  he  (the 
said  McNeal)  waa  encompassed  by  wemies 
who  were  lying  in  wait,  seeking  to  destroy 
the  buildings  upon  said  premises  by  setting 
them  on  Are,  and  the  said  McNeal  was  pos- 
sessed of  and  under  the  infiuoice  of  delu- 
sions persuading  him  that  his  ne^bbors  were 
enonles  and  were  plotting  against  him  (the 
said  MicNeal)  and  against  hia  property,  and 
were  seelElng  opportunity  to  injure  bim  and 
to  destroy  his  proiwrty.  That  said  fears  and 
apprehensions  were  without  foundation  in 
fact  aiKl  without  any  reasonable  foundation 
whatsoever,  bnt  were  mere  delnslons  and 
were  due  to  tbe  qnsotmdncss  of  mtnd  of  tbe 
said  McNbaL  That  on  and  for  some  days 
prior  to  said  February  13,  1907,  there  was 
pending  certain  litigation  between  the  said 
McNeal  and  certain  other  parties  having  a 
lease  on  the  aforesaid  premises,  for  oil  and 
gas.  That  said  litigation  was  commenced 
Febmary  1,  1907,  by  said  lessee  to  enjoin 
the  said  McNeal  from  Interfering  with  a 
right  of  way,  claimed  by  the  said  lessee  over 
and  across  the  premises  aforesaid  and  sought 
to  be  used  by  the  said  lessee  in  going  to  and 
from  other  leaseholds.  That  at  the  com- 
mencement of  said  litigation  an  injunction 
waa  obtained  by  said  lessee  against  the  said 
McNeal,  which  writ  of  Injunction  waa  served 
upon  McNeal  February  4,  1907.  That  there- 
by tbe  said  McNeal  was  frightened  and  In- 
timidated by  threats  which  he  believed  bad 
been  made  to  arrest  and  Imprison  hiu  (tbe 
said  McNeal)  for  alleged  violationa  of  the 
said  injunction.  That  said  fears  and  conduct 
of  the  said  McNeal  w^  due  to  hla  unsound- 
ness of  mind  and  hla  Inatdllty  to  understand 
the  nature  and  force  and  effect  of  sold  pro- 
ceedings and  to  the  delusions  posseeslng,  ocm- 
troUing,  and  Influendng  the  mind  of  the 
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Mid  HdOteL  For  tbe  nuou  aforanld, 
lIcNeal  WM  In  fear  of  being  arrested,  and 
Uiat  upon  being  arrested  be  would  not  be 
able  to  give  bond  for  bis  release,  and  tbat  be 
would  be  kept  and  confined  in  Jail,  and  tbat 
during  said  confinement  his  property  wonld 
be  wasted  and  destroyed.  Tbat  all  said 
fears  and  apprebenslons  were  without  foun- 
dation In  fact  and  bad  no  reasonable  founda- 
tion wbatsoever,  but  were  incident  to  the  un- 
souDdn^  of  mind  of  tbe  said  McNeal,  and 
Induced  by  tbe  excited  and  distorted  imagi- 
nation of  tbe  said  McNeal,  and  by  tlie  delu- 
sions controlling  and  Inflnencing  blm,  and  by 
his  lack  of  comprehension  and  bis  Inability 
to  understand  the  proceedings  and  facta 
hereinbefore  mentioned.  Tbat  on  the  13tb 
day  of  February,  1907,  tbe  said  Michael  J. 
McNeal,  because  of  tbe  aforesaid  unsound- 
ness of  mind  and  Induced  by  the  delusions, 
fears,  and  apprehensions  aforementioned  and 
for  the  purposes  hereinafter  set  forth,  ex- 
ecuted a  certain  quitclaim  deed  of  convey- 
ance purporting  to  quitclaim  and  convey  the 
aforesaid  premises  to  tbe  aforesaid  Henry 
A.  Clifford.  ♦  •  •  That  the  expressed 
consideration  In  Bald  deed  was  the  sum  of 
$3,000,  but  in  troth  and  In  fftct  said  convey- 
ance was  merely  colorable  and  wtioUy  with- 
out consideration,  except  as  hereinafter  stat- 
ed, and  no  sums  of  money  or  other  thing  of 
value  was  ever  paid  or  promised  therefor  by 
tbe  said  Henry  A.  Qlfford,  nor  was  any  sum 
of  money  or  other  property  or  thing  of  value 
received  therefor  by  the  said  Micbael  J.  Mc- 
Neal. That  tbe  pur[>OBe  of  the  said  Michael 
J.  Mic^eal  in  executing  said  deed,  in  so  far 
as  the  said  Michael  J.  McNeal  was  competent 
and  able  to  entertain  a  purpose,  was  to  place 
said  property  of  record  In  tbe  name  of  the 
said  Henry  A.  Gifford  to  indemnify  tbe  said 
Oifford  against  any  loss  wUcb  said  Gifford 
might  sostain  by  becoming  a  surety  for  the 
said  McN^l  In  the  event  tbat  tbe  said  Mc> 
Neal  should  be  arrested  and  imprisoned  In 
accordance  with  tbe  fears  and  apprehensltms 
berelnbtfore  mentioned,  and  tbe  Airtber 
purpose  of  tbe  said  McNeal  In  executing  said 
conveyance  was  to  divert  the  bostillty  of  the 
snpposed  enemies  of  the  said  McNmI  from 
tbe  said  premises  and  to  remove  the  dangw 
tbat  the  buildings  on  said  premises  might 
be  burned  by  tbe  said  snnNwed  enemies  of 
tbe  said  McNeal." 

To  this  petition  tlie  defendants  filed  an 
answer  which,  admitting  tbe  conveyance, 
denied  ffeneraUy  tbe  balance  of  tbe  allega- 
tions tlier^  omtalned.  A  trial  was  had  to 
tbe  conrt  without  the  intervention  of  a  Jury, 
which  on  request  made  special  findings  of 
fiBict  and  its  conclusions  of  law  as  follows: 

"That  eald  deed  was  executed  oa  the  13tb 
day  of  February,  1907,  by  the  said  M.  J.  Mc- 
Neal to  F.  M.  Gifford,  covering  tbe  land 
described  In  the  petition.  That  said  deed 
recited  a  consideration  of  $3,000  as  tbe  pur- 
chase price  of  said  land,  and  acknowledged 


receipt  of  the  same  In  tbe  faes  of  the  deed. 

Tbat  on  the  SOth  day  of  August,  1907,  the 
grantee  named  in  said  deed  was  killed  In  a 
railroad  accident  at  or  near  Cleveland.  OkL 
Tliat  his  death  was  subsequent  to  tlie  execu- 
tion of  said  deed,  and  prior  to  tbe  commence- 
ment of  this  action.  That  at  tbe  time  of  the 
conveyance  tbe  said  McNeal  was  not  kisaneu 
Tbat  at  tbe  time  of  tbe  execution  of  the 
deed,  and  in  tbe  presence  of  the  Justice  of 
the  peace  who  took  the  acknowledgment,  tbe 
grantee,  Gifford,  delivered  to  the  grantor, 
McNeal,  a  roll  of  money.  Tbat  the  same  was 
not  counted  either  by  tbe  grantor  or  tbe 
grantee.  That  tbe  Justice  and  another  per- 
son, who  were  present  at  tbe  tim^  had  their 
attention  called  to  the  payment  of  the  money 
by  McNeal,  the  grantor,  and  that  the  deed 
was  delivered  to  tbe  grantee  In  tbelr  pres- 
ence by  the  grantor.  Tbat  said  deed  was 
afterwards  duly  recorded  with  the  register 
of  deeds  within  and  tor  Pawnee  county ;  tbe 
same  being  delivered  to  Case  Wear  by  tbe 
grantor,  McNeal,  and  afterwards  left  at  the 
place  of  Gifford,  the  grantee.  That  grantor 
and  grantee  were  confidential  friends  and 
had  been  for  some  time  prior  to  said  transac- 
tion. Tbat  there  was  no  fraud  or  deception 
practiced  by  tbe  grantee  In  the  procuring  of 
said  deed,  or  any  inducement  held  out  by  him 
for  such  purpose.  Tbat  after  the  execution 
of  the  deed  tbe  said  McNeal  remained  In  tbe 
actual  possession  of  tbe  land  and  was  In 
possession  of  the  same  at  tbe  commencement 
of  this  action.  That  at  the  time  of  tbe  con* 
veyance  there  was  a  mortgage  on  tbe  prem- 
ises conveyed,  and  that  the  said  McNeal  paid 
interest  on  the  mortgage  after  said  convey- 
ance and  before  the  death  of  Oifford,  also 
tbe  taxes.  That  Gifford  exercised  no  control 
over  said  land  prior  to  his  death  and  after 
tlie  execution  of  said  deed,  and  tiad  disclaim- 
ed any  Interest  In  said  land  to  two  or  more 
witnesses.  That  the  Paola  Oil  ft  Gas  Com- 
pany had  commenced  a  suit  against  McNeal 
a  short  time  before  the  conveyance  to  Gif- 
ford, and  McNeal  bad  been  personally  served 
with  process.  That  he  (McNeal)  had  been 
having  some  slight  trouble  with  said  company 
prior  to  this  suit  on  account  ttf  their  meh 
and  teams  crossing  a  wrtlon  of  the  land 
deserlbed  In  the  deed,  and  tbat  McNeal  order- 
ed them  to  refrain  from  crossing  said  land. 
The  evidence  does  not  dispose  any  motive 
for  making  the  deed  heroin  sought  to  be  fwi- 
cAled,  outside  of  tb»  consideration  statM  In 
tbe  fkce  of  the  deed,  except  that  McNeal  was 
having  trouble  with  said  Paola  (Ml  &  Gas 
Company  and  might  bave  b^eved  that  some 
adrantage  would  come  to  blm  1^  reason  of 
tbe  conveyance. 

"Tbe  above  and  following  facts  are  all 
that  the  court  can  find  as  being  predicated 
upon  relevant  testimony  adduced  In  this 
cause,  and  for  tbe  purpose  of  said  findings 
I  have  eliminated  all  of  the  evidence  given 
by  the  said  McNeal  wbe  waa  permitted  to 
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gtn  teattmoaj  in  detail  In  tbUi  caae,  not  f  <» 
tbe  purpose  of  affecttng  ttie  conaldentkm  or 
conTeranoe^  but  for  the  iwlme  parpoee  of 
testing  hla  mentalltj,  or  arriving  at  a  con- 
doslon  aa  to  lUa  sanity  or  Insanity.  That 
tiiete  was  In  fact  no  consfderatlm  to  anpport 
the  ccntTeyancev  and  that  the  money  which 
passed  between  the  grantor  and  grantee  at 
the  time  of  the  execntifm  of  the  deed  was  for 
the  purpose  of  gtvlng  oolw  to  tin  tnuuftor. 
That  At  the  thne  of  the  conT^ance  the  gran- 
tor was  a  man  of  aTwage  mentality,  as 
measared  by  the  gmenU  commonity  m  which 
he  lived.  That  Jnst  prior  to  the  death  of 
the  grantee,  Gilford,  McNeal  bad  bad  a  deed 
prepared  leoonv^lng  the  bind  bi  qnestbm 
to  him,  but  that  same  was  never  ezecnted  by 
Gilford.  That,  after,  the  deed  of  ccmvejance 
was  exeented,  the  grantee  remained  in  the 
actoal  possession  of  the  premises  conT^ed. 
and  contlnned  to  Improve  said  place,  paid 
the  taxes  thereon.  That  at  the  time  of  Uie 
conveyance  there  was  no  obligation  of  any 
kind  owing  by  file  grantor  to  the  grantee 
and  tbat  grantor  was  not  nor  had  not  been 
called  npMi  to  make  bond.  That  said  con- 
veyance me  made  by  grantor  witbont  any 
Indnconents  being  held  ont  by  the  grantee, 
and  purely  a  scheme  whidi  originated  in  the 
mind  of  the  grantor,  and  the  grantee  acted 
purely  fw  the  accommodation  of  the  grantor. 

''Omclnsiona  of  Iaw. 

"That  tbe  deed  which  at^owledges  receipt 
of  the  sum  of  13,000  as  the  purchase  price 
for  the  land  described  therein,  In  the  absence 
of  fraud  on  the  part  of  the  grantee.  Is  con- 
clusive as  between  the  grantor  and  the  gran- 
tee or  those  dalming  under  him.  That  the 
deed  of  conveyance  in  this  case  was  a  per- 
sonal transaction  between  the  deceased,  Olf- 
ford.  and  the  said  McNeal.  That  the  snlt 
Is  an  action  brought  by  McNeal,  through  his 
guardian,  and  against  the  administrator  of 
the  grantee,  Olfford,  who  defends  on  behalf 
of  the  next  of  kin  and  garrlvors  of  the  said 
Gifford,  deceased,  and  that,  as  a  matter  of 
law,  under  section  2829.  Cartlss'  Digest  of  the 
Law  of  Oklahoma,  the  said  McNeal's  testi- 
mony was  wholly  Inadmissible  for  the  pur- 
poss  of  Impeaching  the  consideration  of  the 
said  deed.  That  the  said  McNeal  voluntarUy 
placed  himself  In  the  position  that  he  now 
finds  himself,  without  any  Inducement  or 
fraud  or  deception  having  been  practiced  up- 
on him  by  the  grantee.  That,  having  done 
so,  a  court  of  equity  will  not  upon  his  testi- 
mony alone,  as  to  the  main  transaction,  set 
aside  a  deed  thus  voluntarilj  made,  as 
against  the  administrator  or  sur^vlng  heirs 
of  the  said  Gifford,  deceased." 

On  the  denial  of  a  motion  for  new  trial, 
the  plaintiff,  as  plaintiff  In  error,  has  filed  the 
cause  in  this  court  and  among  other  grounds 
asserts  that  the  court  erred  in  not  finding 
the  deed  was  a  mortgage.  Because  of  the 
oonduslon  to  which  we  have  come  In  refer- 


ence to  tbls  prt^KMltlon,  we  do  sot  deem 
it  necessary  or  essential  to  set  forth  or 
dlscnsB  the  nomerons  other  assignments  of 

error. 

The  avmnents  of  the  petition  and  the 
findings  of  the  court;  in  so  flir  as  they  re- 
late to  the  conveyance,  the  fact  that  It  was 
made  without  consideration  and  was  not  a 
gift,  seem  to  be  abundantly  supported  by 
the  evidence.  Not  only  did  Gifford  never 
make  any  claim  of  right  or  interest  of  any 
kind  or  diaracter  in  the  land  prior  to  his 
death,  but  he  distinctly  disavowed  having 
any  Interest  therein,  and  bis  widow,  one  of 
the  present  claimants  on  numerous  occasions 
after  his  death,  asserted  that  the  land  was 
not  theirs  and  that  her  deceased  husband  had 
not  purchased  It  The  learned  trial  court 
seems  to  have  come  to  the  condushm  that 
the  terms  of  the  deed  were  conclusive  and 
could  not  be  disputed,  and  hence,  notwith- 
standing the  fact  that  the.  land  clearly  and 
nnonestionably  belonged  to  UcNeal  and  did 
not  belong  to  the  decedent,  his  estate  or  his 
belra,  a  condttion  disputsd  by  no  one^  the 
court  was  powerless  to  grant  relief,  but  was 
conlpelled  Iv  the  law  to  adjudge  and  decree 
the  land  from  one  who  did  own  It  to  the  de- 
fendants, whom  everybody  admits  did  not 
In  our  Judgment  this  condoslon  on  his 
part  was  dearly  errw  and  ought  not  to 
stand. 

[1]  It  Is  common  doctrine  tbat,  althongh 
a  deed  may  be  abaolnto  in  fcmn,  it  will  be 
deemed  and  couddwed  a  mortgage  if  it  is 
given  merely  as  security,  and,  to  detmnlne 
its  import  all  tiw  selaU<ms  "<"""g  betweoi 
tbe  partlea  at  Ibe  time  ot  its  execution  may 
be  consId»ed.  The  admlnistratt<m  of  this 
relief  is  always  applied  where  it  carries  ont 
the  real  Intention  of  the  parttee  to  prevent 
fraud  and  imposttton  and  to  promote  Justice, 
and  courts  have  uniformly,  to  effect  these 
ends,  looked  through  the  form  and  method 
adopted  by  the  parties  and  effectuated  the 
real  object  and  Intent  of  the  transaction. 
De  BarUett  v.  De  WUson  et  al.,  62  Fla.  497, 
42  South.  189,  11  Ana  Oas.  811;  Feugh  v. 
Davis,  96  U.  8.  832,  24  L.  Ed.  77S.  And  this 
Jurisdiction  has  been  exercised  independent 
of  tbe  statute  of  frauds;  the  courts  In  the 
administration  of  the  rule  refusing  to  al- 
low this  statute  to  be  used  as  an  Instrument 
of  fraud  where  It  could  be  prevented.  Bork 
V.  Martin,  132  N.  Y.  280,  80  N.  E.  684,  28 
Am.  St  Rep.  C70.  Tbe  trial  court  was  man- 
ifestly and  properly  Impressed  with  the  force 
of  this  doctrine,  and  in  our  Judgment  would 
have  given  relief  thereunder  if  it  could  have 
found  that  McNeal  was  in  any  wise  indebted 
to  Gifford,  for  In  his  eighteenth  finding  of 
fact  he  states  that  at  the  time  of  the  con- 
veyance, there  was  no  obligation  of  any  kind 
owing  by  the  grantor  to  the  grantees,  and 
that  the  grantor  was  not  or  had  not  been 
called  upon  to  make  bond.  This  finding  was 
evidently  upon  tbe  theory  tba^  had  McNeal 
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been  indebted  to  OUford  or  had  Gilford  beoi 
called  upon  to  make  bond  for  McNeal,  then 
the  deed  might  hare  been  constmed  as  a 
mortgage  to  secure  any  liability  incnrred 
thereby  and  under  such  a  condition  a  recon- 
veyance conld  be  decreed,  but,  finding  that 
neither  of  these  conditions  existed,  concluded 
against  the  mortgage  theory. 

Ab  above  noted,  and  to  be  further  com- 
mented on.  It  waa  not  the  Intention  of  ^ther 
party  that  a  ^ift  waa  to  be  made  or  re- 
ceived and  no  daim  that  tben  was  to  be  a 
Bale  and  imnAaae.  Every  conclusion,  except 
that  tUs  deed  waa  intended  to  be  defeasible, 
even  though  not  s^voi  as  secorlty  for  money 
or  otli»  mbatantlve  thing,  la  euluded.  Nei- 
ther McNeal  nor  OifFord  Intended  that  tlie 
grantor  ahordd  be  divested  of  Che  beneficial 
Interest  in  the  land  nor  that  the  grantee 
should  receive  it  TTndn  these  draim- 
stanoes,  our  statutes  reavl»  that  a  eonrt 
of  equity  declare  this  deed  a  mortgage,  and, 
it  then  Is  no  llahili^  due  the  gnutoe^  to 
cancel  It 

[I]  SecUon  12,  a  8,  p.  8S,  Sesa.  Laws  189T, 
section  1196,  Gomp.  Laws  190B,  provides  aa 
follows :  "Bvery  instmmrait  purporting  to  be 
an  absolnte  or  qualified  ctmvejance  of  xeal 
estate  or  any  Interest  therein,  bnt  intended  to 
be  HeteaAWB  at  as  securltgr  for  the  payment 
of  money,  ahaU  be  deoned  a  nunrtgage  and 
must  be  recorded  and  foreclosed  aa  such." 
"Defaaaible,"  according  to  Wtfutor'a  Inter- 
national  Dictionary,  meana.  "Oapable  ot  be- 
ing or  liable  to  be  avoided,  annulled,  or  oa- 
done.** 

The  instnunoit  purported  to  be  an  abso- 
lute conveyance  bnt  clearly  under  tiie  facts 
and  Itaidlngs  of  the  court  was  Intended  to  be 
defeasible,  and  therefore  diould  be  deemed 
or,  what  is  the  same  thing,  adjudged  to  be  a 
mortgage.  There  being  nothing  found  due 
thereon  to  the  grantee,  his  estate  or  his 
helTB,  the  same  should  be  canceled.  And 
why  not?  It  would  be  a  pitiable  commentary 
upon  the  impotency  of  a  conrt  of  equity  to 
do  Justice  and  equity  if,  in  view  of  the 
foots  established  in  this  case,  It  were  power- 
less to  render  relief.  Let  as  note  the  facts 
which  no  one  denies  and  all  admit :  McNeal 
owned  this  land;  it  had  always  been  hia; 
he  bad  originally  entered  it  as  raw  govern- 
ment land,  had  settled  thereon,  established 
his  residence,  Improved  It,  and  transformed 
It  from  a  wilderness  to  a  habltetlon  and  a 
home.  From  the  early  history  of  the  ter- 
ritory to  the  date  of  the  trial,  he  had  con- 
tinued in  Ite  occupation  and  Improvement; 
he  bad  never  ceased  to  pay  the  Interest  on 
the  mortgage  which  it  bore,  nor  the  texes 
assessed  against  It  by  the  state  He  had 
never  sold  it  nor  given  it  away,  and  he  still 
desired  to  continue  Its  retention.  Being  in 
trouble  and  having  an  indeflnlte  notion  that 
some  fandfnl  or  actual  advantege  would 
accrue  to  him  and  without  any  ftaudulent 
intent,  be  executed  and  delivered  this  deed. 


rdying  upon  the  integrily  and  honesty  of 
purpose  of  this  friend  when  the  day  of  trou- 
ble had  passed,  to  reconv^  to  him  the  land. 
Neither  anticipated  that  death  Ifsr  accident 
would  intervene  and  inrevent,  and  certainly 
neither  antldpated  that  in  such  event  any 
one  could  be  animated  by  so  vile  a  purpose 
as  to  take  advantage  of  such  situation,  the 
outgrowth  of  trust  and  confldrace,  to  strip 
from  him  his  home.  When  anybody  Is  de- 
prived of  property  in  one  way,  it  la  called 
robt>ery;  In  another,  burglary;  In  another, 
stealing.  The  facte  involved  in  defendante' 
keeping  Michael  McNeal's  laud  and  home 
would  not  tnlng  this  case  within  either  of 
the  clasalflcationB  mentioned,  but  tlie  effect 
on  him' and  the  result  to  those  who  thus 
despoUed  him  would  be  precisely  the  same, 
and  this  court,  with  Its  fuller  (^>portnnity 
for  investigation  and,  because  thereof,  a 
better  onderstandiiig  of  the  law  than  was 
enjoyed  by  the  trial  court  would  be  abashed 
to  ait  In  Judgment  and  award  success  to 
BUdi  vlllany. 

The  Jndpnent  of  the  trial  court  is  there- 
fore reversed,  and  the  cause  remanded,  with 
instructions  to  set  the  same  adds  and  en- 
ter one  canceling  the  deed. 

TUBNEB  and  KANE,  JJ.,  concur.  HATES, 
a  J.,  and  WILLIAMS,  3^  not  participating. 

On  Bebearlng. 

DUNN,  J.  [S]  Aside  from  the  questions 
already  considered  and  determined  In  the 
forgoing  opinion,  counsel  for  defendante  in 
error  urge  In  a  motion  for  rehearing  that  the 
court  had  lost  Jurisdiction  of  this  action  at 
the  time  Jndgmoit  waa  rendered  because  of 
the  provisions  of  section  C  of  article  7,  par. 
100,  Williams'  Ann.  Const  OkL,  which  reads 
as  follows:  "The  Supreme  Court  shall  ren- 
der a  written  opinion  in  each  case  within  six 
months  after  said  ease  shall  have  been  sub- 
mitted for  decision."  This  question  has  sev- 
eral times  l>een  considered  by  the  court,  and, 
while  in  each  instence  denied,  no  opinion 
waa  written  thereon,  and,  as  this  case  pre- 
sents it  again,  it  is  deemed  wise  to  now 
Btete  our  Judgment  thereon. 

It  is  to  be  first  observed  that  there  Is  no 
language  which  provides  that,  In  the  event 
of  the  failure  of  the  court  to  conform  there- 
to. Jurisdiction  Is  lost  The  remedy  which 
counsel  seeks  to  have  applied  to  be  allowed 
would  of  necessity,  therefore,  by  the  court  be 
written  Into  the  law  and  would  Impose  a 
most  grievous  burden  upon  a  litigant,  to  re- 
lieve himself  of  whidt  he  would  have  abso- 
lutely no  power,  and  hence,  to  carry  out  the 
Insistence  made,  would  be  to  cause  righteous 
lltigante  to  lose  their  rlghte  through  condi- 
tions which  they  had  not  brought  about  and 
could  not  prevent  To  allow  the  claim  made 
would  be  to  punish  parties  to  actions  because 
of  a  failure  ot  the  court,  and  In  our  Judf* 
meat  no  such  Intention  existed  In  the  minds 
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of  the  tnmen  of  tbe  Ooiutltatlon  or  those 
wbo  adopted  It  It  may  be  raid  In  this  con- 
nection that,  ^der  the  mles  of  tbe  court,  a 
great  number  of  casee  are  sabmitted  at  ea<^ 
of  its  regular  terms,  sa<di  a  niunbOT  as  in 
the  Jndgment  of  Uie  members  of  the  court 
can  be  disposed  of  prior  to  Its  next  regular 
■Itttofr  The  number  of  cases  submitted  Is 
of  eonrse  within  the  control  of  the  court,  but 
the  duuracter  thereof  Is  usually  entirely  un- 
known until  after  the  submissloa  has  been 
made  and  the  cases  InreatLgated.  The  Gon- 
■tltotlon  and  laws  of  the  state  require  pre- 
cnSiatet  given  to  cases  InTolviDg  c^tain  ques- 
tions, and  these  often  arise  after  the  regular 
nbmlaslon  has  been  made.  la  addition  there- 
to, cases  iuTolTing  questions  publitd  Juris  are 
unlformally  advanced,  and  all  of  tMs  charac* 
ter  of  litigation  exacts  under  tbe  laws  at'  the 
hands  of  the  court  its  consldwatlon  prior  to 
the  consideration  of  cases  where  merely  pri- 
vate rights  are  InvolTed.  Moreover,  in  the 
rare  Instances  where  dedstons  are  delayed 
longer  than  six  mo&ttis  after  the  submlsstont 
in  virtually  every  case  the  proposlti(xis  pre- 
sented are  novel  and  require  extended  In- 
vestigation by  the  different  members  of  the 
court  prior  to  the  time  when  a  satisfactory 
condnslfm  can  be  reached  thereon,  and  In 
Boeh  instascee  It  will  be  seen  that  to  literally 
carry  out  this  provision  of  the  Constitution 
would  or  might  often  result  in  injustice. 

The  forgoing  are  some  of  the  reasons 
which  occasion  delay  and  over  which  the 
court  is  almost  If  not  entirely  without  con- 
troL  Counsel  for  nelthw  party  In  this  case 
dte  authority  In  point  and  we  know  of  none. 
See,  however,  Haskell,  Governor,  t.  Relgel  et 
aL,  26  Okl.  87,  108  Fac  367 ;  Town  of  Orove 
V.  Haskell  et  aL,  24  OkL  707,  104  Pae.  06. 

We  therefore  hold  that  section  6,  art.  7, 
of  tbe  Constitution  (paragraph  190,  Wil- 
liams' Ann.  Const  Okl.),  Is  directory,  and 
this  court  does  not  lose  Jurisdiction  to  de- 
termine and  render  Judgment  in  a  cafw  after 
the  lapse  ot  six  months  from  the  date  of  its 
submission. 

The  other  questions  presented  have  had 
our  full  consideration,  and,  finding  no  error 
In  the  conclusion  to  which  we  have  hereto- 
fore come,  the  petition  for  rehearing  is  de- 
nied. 

TURJJEE  and  KANE,  JJ.,  concur.  HATES, 
a  Jf^  and  WIIiUAMS,  J.,  not  participating. 


PIGEON  et  aL  v.  BUCK  et  aL 

(Saweme  Court  of  Oklahoma.   April  15,  1918. 
Withdrawn,  corrected,  and  refiled  April 
2S,  1918.   Rehearins  denied  lUy  b, 
1918.1 

(SyOahut  ly  the  Court.) 

IHDIAHS  d  18*)— "New  AcquismoN"— What 
OoNSTmrTBs— Indian  Aixotmxht. 

Mansfield's  Direet  of  Ark.  c.  49.  |  2681, 
pnirides  that,  on  tbe  death  of  a  person  intes- 


tate, unmarried,  and  leaving  no  children,  the 
estate,  if  it  come  from  the  father,  shall  go  to 
the  father,  and  if  from  the  mother  ahajl  go 
to  the  mother,  "but  if  the  estate  be  a  new  .ac- 
quisition It  shall  aacend  to  the  father  for  his 
lifetime  and  then  descend  in  remainder  to  tbe. 
collateral  kindred  of  the  Intestate."  Held,tha.t 
the  allotment  of  a  fnll-blood  citizen  of  the  Creek 
Nation,  duly  enrolled  as  each,  who  died  on  July 
12,  190S,  after  receiving  her  certiScates  and 
patents  thereto,  was  not  a  new  acquisition,  but 
came  to  her  by  the  blood  of  her  tribal  parents, 
wbo  on  her  death  took  full  title  thereto  to  the 
exclusion  of  the  brothers  and  sister  of  the  de- 
ceased; all  of  full  blood.  Following  Shulthis 
V.  HcDougal  et  aL,  170  Fed.  529.  96  G.  C.  A. 
615. 

[Ed.  Note.— For  other  casM,  tee  Indians. 
Cent  Dig.  i  40;  Dec.  Dig.  I  1&* 

For  oth«:  definitions,  see  Words  and  Phrases, 
ToL  6.  p.  4783.] 

Error  from  District  Court  Hughes  County; 
John  Cbmthers,  Judge. 
.  Action  by  Lena  Pigeon  and  others  sgalnst 
Wtlillam  BnA  and  others.  Judgment  for  de* 
fendants,  and  plaintiffs  bring  error.  Af- 
flnned. 

Charles  F.  Bliss  and  Lewis  C.  Lawson, 
both  of  Holdenvllle,  for  plaintiffs  in  error. 
Cmmp  &  Skinner,  of  Holdenvllle,  for  defend- 
ants in  error. 

TURNER,  J.  On  September  18.  1910^ 
plaintiffs  In  error,  Lena  Pigeon,  Jlmmle  Lar< 
ney,  Joseph  Pigeon,  and  Jakeman  Pigeon, 
the  two  last-named  minors,  by  John  Pusley, 
thdr  guardian,  sued.  In  the  district  court 
of  Hughes  county,  the  defendants  In  error, 
William  Buck,  Willie  Harjo,  John  Pigeon, 
and  Mate  Pigeon,  to  clear  thdr  title. 

The  petition  substantially  states  that  Lowi- 
ney  HarJo,  a  full-blood  dtlzen  of  the  Creek 
Nation  and  duly  enrolled  as  such,  on  July 
12,  1905,  after  receiving  her  certificates  and 
patents  thereto,  died  intestate,  seised  of  hee 
allotment  (describing  It)  In  the  Creek  Nattbn; 
that  she  left  no  child  or  children  or  their 
descendants  her  surviving,  leaving  her  sur- 
viving plalntUb,  Lena  Pigeon,  Jlmmie  Lar- 
ney,  Joseph  Pigeon,  and  Jakeman  Pigeon 
and  her  fotber  and  mother,  John  Pigeon  and 
Mate  Prison,  also  her  husband,  WllUe  ^rjo. 
all  full-blood  dtlzens  of  the  Creek  Nation 
and  duly  enrolled  as  such;  that  thereafter 
the  father  and  mother  and  the  husband  of 
deceased  conveyed  said  land  by  warranty 
deed  to  the  defendant  WUllam  Buck,  which 
was  duly  approved  by  the  county  court  of 
Hughes  county  and  filed  for  record;  that 
the  plaintifTs  brothers  and  sister  of  deceased 
are  her  sole  heirs,  and  as  such  entitled  to 
Inherit  the  propezty,  because  they  say  the 
same  was  a  new  acquisition;  and  prayed 
that  the  court  so  adjudge  and  decree  and 
clear  their  title  of  the  deeds  made  by  the 
father  and  mother  to  said  Buck.  To  the 
Judgment  of  the  court  sustaining  a  denmcrer 
to  thdr  petition,  plaintiffs  bring  the  case 
here. 

Both  sides  agree  that  the  devolution  of 
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tUs  allotment  Is  goTerned  by  diapter  4^  of 
Hansfleld's  Digest  of  the  statute  of  Arkansas, 
and  particularly  subsection  2  of  section  2522, 
construed  in  connection  with  section  2631. 
Said  subsection  reads;  "If  there  be  no  chil- 
dren, then  to  the  father,  then  to  the  mother; 
if  no  mother,  then  to  the  brothers  and  sls- 
tera,  or  their  descendants,  in  equal  parts." 

And  section  2631:  "In  cases  where  the  in- 
testate shall  die  withoot  descendants,  If  the 
estate  oomes  by  the  &ther,  then  it  shall 
aacoid  to  the  father  and  his  belrs;  If  by  the 
mother,  the  estate^  or  so  mndi  ttiereof  as 
came  by  the  mother,  shall  ascend  to  die 
mother  and  her  heirs;  but  U  the  estate  be 
a  new  acciulsitlon  It  duUl  ascend  to  ttie  fa- 
ther for  his  lifetime,  and  ttien  descend.  In 
remainder,  to  the  collateral  kindred  of  the 
intestate  in  the  manner  provided  in  this  act; 
uid.  In  default  of  a  father,  then  to  the  moth- 
er, for  her  lifetime;  then  to  descend  to  ttie 
collateral  heirs  as  before  provided-" 

Tbat  the  land  in  question  was  not  a-  new 
acquisition,  and  pnrsnant  to  these  sections, 
yihiai  construed  'together,  passed  to  John 
Pigeon  and  Mate  Pigeon,  the  faOier  and 
mother  of  the  deceased,  is  no  longer  an  open 
question  in  this  Jurisdiction,  having  in  ^ect 
been  decided  by  the  Olrcnit  Court  of  AKwals 
for  the  Bli^th  Clrcait  In  Shnlthis  t.  Mc- 
Dougal,  170  Fed.  628,  98  a  a  A.  615.  There 
Andrew  J.  Bwryhtll,  son  of  Oeorge  Franklin 
Berryhni,  a  member  of  the  Creek  Nation  of 
mixed  blood,  and  Clementine  BerryhlU.  his 
wife,  a  noncltiz^  of  that  tribe,  died  seised 
of  an  allotment  In  determining  who  took 
ttie  estate,  the  court  construed  these  two 
sections  together  and  held  the  person  to  be 
Qeorge  Franklin  Berryhlll,  the  father  of 
the  deceased,  and  in  passing  said:  '*  •  *  • 
But  when,  as  here,  the  time  came  to  disband 
the  tribe,  Its  ownership  as  a  political  society 
could  no  longer  continue,  and  the  dirlsloa  of 
its  property  was  far  more  nearly  akin  to 
the  partition  of  property  among  tenants  in 
common  than  -the  grant  of  an  estate  by  a 
sovereign  owner.  Under  such  a  scheme.  It 
cannot  be  said  that  the  property  which  pass- 
ed to  an  allottee  Is  a  new  right  or  acquisi- 
tion created  by  the  allotment  The  right  to 
the  property  antedates  the  allotment  and  is 
simply  given  effect  to  by  the  act  Viewing 
the  tribal  property  and  Its  division  in  this 
light  Andrew  J.  Berryhlll  acquired  his  right 
to  the  land  In  question  by  his  membership 
to  the  tribe.  It  was  his  birthright  It  came 
to  him  by  the  blood  of  his  tribal  parent  and 
not  by  purchase.  In  applying  the  Arkansas 
statute,  we  shall  accomplish  the  purpose  of 
Congress  and  the  Creek  Nation  beet  by  treat- 
ing the  lands,  not  as  a  new  acquisition  by 
him,  but  as  an  inheritance  from  his  parents 
aa  members  of  the  tribe.  His  father  was 
the  only  parent  through  whom  he  derived 
his  right  and  to  his  father  the  land  should 
pass.   If  the  mother  had  been  a  member  of 


the  tribe,  then  the  land  should  properly  pan 
to  the  parents  equally. 

Many  titles  to  lands  on  the  eafl^em  side  of 
tills  state  have  bera  acquired  on  tlie  strengtli 
of  this  decision,  and  to  such  an  utent  that 
the  same  has  become  a  rule  of  property  there 
(De  Walt  v.  Cllne  et  aL,  128  Pac  121;  Ma- 
Harry  V.  Eatman,  2»  OkL  48^  116  Pac.  980; 
Duff  et  aL  T.  Keaton  et  aL.  88  OkL  82,  124 
Pac.  281)  we  bold  that  John  Piteoa.  and  Mata 
Pigeon,  his  wife,  are  Oe  persons  to  whom, 
on  Ae  death  of  the  aUottee,  this  ertate  paa»- 
ed  in  equal  moieties,  and  that  plaintlfta  In 
error,  plaintlfle  btiow,  have  no  interest  thore- 
in.  For  that  reason  the  court  did  not  err 
In  sustaining  the  demurrer  to  their  petlticm. 

JUiB  indgmemt  is  afflmed. 

WILLIAMS.  J.,  not  participating. 


CONTTKENTAL  CASUAI/TT  CO  v.  OWEN. 

tSnpreme  Court  of  Oklahoma.    Feb.  4,  1813. 
Sehearins  Denied  May  %  1813.) 

(ByUahuM  by  the  Court.) 

1.  TbUI.  ({  138*)— Z>IBBCTI0N  OF  YBBDICr- 

Wkight  or  Evidence. 

In  trials  by  jury  In  this  jurisdiction,  it  Is 
onlv  where  the  facts,  althoagh  ondispated,  are 
Bucn  that  all  reasonable  men  must  draw  tke 
same  conclusion  from  them  that  the  court  1b  au- 
thorized to  direct  a  verdict 

Ed.  Note.— For  other  cases,  see  Trial,  Cent 
"  882,  888,  838-841,  866;  Dec  Dig.  { 

2.  iNstTRAifcE  (S  668*)— Action  on  Pouor— 
Question  roa  Jubt, 

Generally  the  question  of  the  falsity  of  the 
statements  contained  ia  a  life  or  accident  in- 
surance policy,  and  the  intent  of  the  applicant 
in  making  them,  are  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  1556^  1782-1770;  Dec.  Dig.  f 
668.*] 

8.  IifsuRAncE  <|  oes*)— Acnow  oir  Poliot— 
Question  fob  Jubt— Evidence. 

In  an  action  on  an  accident  Insurance  pol- 
icy, there  was  a  sharp  conflict  In  the  evidence 
as  to  whether  the  Insured  was  snfEeting  from 
acute  or  chronic  nephritis  about  30  days  prior 
to  the  issuance  of  tlie  policy.  A  pliysician  who 
was  called  into  the  case  at  that  time,  and  who 
attended  the  insured  until  a  few  days  prior  to 
his  death  from  an  accidental  ranBhot  wound 
ioSicted  about  80  days  after  the  isauance  of  the 
policy,  testified  that  he  found  the  Inaured  snf- 
lerina  from  an  acute  attack  of  nephritis ;  that 
he  responded  readily  to  treatment  for  that  dis- 
order, and  within  a  few  days  commenced  to 
show  marked  Improvement;  that  witbin  two  or 
three  weeks  he  was  practically  restored  to 
health :  that  "his  color  was  as  good  and  he  was 
88  healthy  looking  as  anybody  durlnc  the  lat- 
ter part  of  the  time  I  was  treating  hun tiiat 
an  examination  of  the  urine  and  the  symptoms 
indicated  that  his  recovery  was  complete. 
Held,  that  whether  the  inaiued  was  suffering 
from  a  "defect  In  the  body,"  within  the  mean- 
ing of  that  phrase  la  a  statemoit  <tf  the  Insur* 
ed  indorsed  on  the  policy  to  the  effect  that  be 
had  no  "defect  In  body,"  was  a  question  for  the 
Jury. 

[Ed.  Note^For  other  eases,  see  Insurance, 
Gent  Dig.  ||  1606^  1782^4770;  Dec  Dig.  f 
66&*1 
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4,  IiraDXuroB  (f  646*>— AonoH  oh  Pouot— 
Faub  BsPBEOcircATioini  ur  Armaunm— 
Bukdbh  or  Psoor. 

Undw  MctioD  8784,  Oomp.  Lam  1800, 
•tetements  made  in  an  application  for  Innir- 
ano^  where  th«  pollar  wai  usned  wlthont  pr«- 
Tiooi  medical  ezamioation,  shall,  In  tiie  absence 
of  frand,  be  deemed  repreeentationi  and  not 
warrantlee,  and  la  an  acnon  upon  aneh  pollejr, 
where  the.  falsl^  of  aocb  itatMnento  li  lelied 
npon  as  a  defense,  the  bnrden  is  upon  tb»  In- 
•orer  to  show  that  snch  statementa  "are  will- 
toXlj  false,  fraadulent,  or  mlaleadinf.** 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Cent  Die.  H  1566,  1646-1668;  Dec.  Dig.  | 
64&*] 

0.  InmruncB  a  200*)— AppuoATioir— Bxpn- 

flUraAnom— STATBIOENT. 

A  statute  which  provides  that  statements 
made  in  an  application  for  insurance  shall  be 
deemed  representations  and  not  warranties  Is 
rmedlal  In  Its  natnre,  and  qolte  witiiin  tiie 
police  power  of  the  state. 

[Sd.  Note.— For  other  cases,  see  Insnrance, 
Gent  Dlf.  I  539;  Dee.  Dis-  t  260.*] 

«.  BIviDEHOB  (I  606*)— Action  git  Pouot— 

BXFBBT  TESTIXONT— M ATTEB  Ilf  ISSUE. 

Brldence  Is  Inadmissible  to  show  that  facta 
anppressed  or  falsely  represented-  In  an  appli* 
cation  for  insurance  would  have  been  deemed 
material  by  the  insurance  company,  and  that 
the  company  would  not  have  Issued  the  policy 
or  woold  have  canceled  same  U  Issaed,  ud  ft 
known  the  tmtb  in  regard  thereto,  but  insur- 
ance experts  may  state  the  usages  of  insurance 
companies  generally  In  respect  to  charging 
higher  rates  or  premiums  or  in  rejecting  risks 
or  in  canceling  policies,  if  tasned,  when  made 
aware  of  the  particular  facta  in  question. 

[Ed.  Note.— For  other  cases,  see  Eridenca 
Cent  Dig.  I  2309 ;  Dec  Dig/I  606.*] 

7.  Apfkal  aitd  Erbor  a  1067*)— Habuuess 
BBaoB— Refubal  of  Insteuctiokb. 

It  ia  not  rerersible  error  for  the  trial  court 
to  refuse  to  give  an  instruction  based  upon  in* 
competent  evidence  introduced  over  the  objec- 
tion of  tbe  adverse  party,  when  it  does  not  aiH 
pear  that  the  par^  mio  requested  snch  in- 
struction was  deprived  of  any  anbstantial  right 
thereby. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  |  4229 :  Dec  Dlf.  f  1067.*] 

a  Tbial  (I  261*}— AonoK  oir  PouoT— Ik- 

STBuonoir. 

Where,  In  an  action  on  an  Inaarance  pol- 
icy, a  requested  Instruction  was  correct  in  sg 
far  as  It  defined  tbe  dut^  of  tbe  Jury  if  they 
found  certain  facts  to  exist  in  relation  to  state- 
ments made  by  the  Insured  in  bis  application, 
bat  was  erroneooa  in  stating  that  snch  state- 
ments were  entitied  to  tbe  status  of  executory 
•tipnlations  or  promissory  warranties,  and  that 
a  breach  thereof  rendered  the  policy  void  from 
its  Mceptliai,  whether  the  thing  warranted  is 
material  or  not,  it  was  properly  refused. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
H  484.  660,  071,  ^TOTSi  Dee.  Dig.  i 

9.  iNsnTBAnoB  6RS*)— Acnow  on  Poijot— 

EVIDEKOB— ADinSSIBIUTr. 

That  part  of  section  8784,  Comp.  Laws 
1909,  wbicb  provides:  "In  any  claim  arising 
nnder  a  policy  which  has  been  issned  in  this 
state  by  any  life  Insnrance  company,  without 

Ksvlons  medical  examination  or  without  the 
owledse  and  consent  of  tbe  insured,  or  in 
case  said  insured  is  a  minor,  without  the  con- 
•ent  of  the  parent,  gnardian,  or  other  person 
having  legal  custody  of  said  minor,  tbe  state- 
ments made  In  the  application  shall.  In  the  ab- 
sence of  frabd,  be  deemed  representations  and 
not  warranties:    Provided,  however,  that  the 


company  shall  not  be  debarred  from  proving 
as  a  defense  to  such  claim  tliat  said  statements 
are  wiUfolly  false,  fraudulent  or  misleading, 
and,  provided,  further,  that  everv  policy  which 
contains  a  rderence  to  tbe  application  of  the 
Inaared,  either  as  a  part  of  the  policy  or  as 
Iiaving  any  bearing  thereon  must  have  attached 
thereto  a  correct  copy  of  the  application,  and 
nnless  ao  attached  tiie  same  shall  not  be  con- 
sidered a  part  of  the  policy  or  received  in  evi- 
dence"—does  not  prevent  proof  that  statements 
made  in  th^  application  are  willfully  fals^ 
fraadolent  or  misleading  by  the  introduction 
of  the  application  in  caaea  where  the  policy 
contains  no  reference  thereto  tfther  as  a  part 
of  the  policy  or  as  having  any  hearing  thereon. 

[Ed.  Note.— For  other  cases,  see  Insnrance, 
Cent  Dig.  ||  1677-1681,  1682-1685;  Dec  Dig. 
I  666.*] 

10.  INSUBAKOB  a  260*)— STATEUBBTB  IK  AP- 
PUOATIOH   —   GOIfBTBUOTIOH    —  IhDOBSB- 

KBirr  OH  Pra.KT— Effbct. 

Under  section  8784.  Comp.  Laws  1900, 
statements  made  by  the  Insured  In  his  applica-. 
tion  must  be  construed  as  representations  and 
not  warranties,  and  this  requirement  of  tbe 
statute  cannot  be  evaded  by  indorsing  such 
statements  upon  tbe  policy  which  also  contains 
a  provision  to  the  effect  that  the  policy  Is  is- 
sned in  consideration  of  such  statement,  each 
of  which  the  insured  by  accopting  tiia  policy 
warrants  to  be  foil,  complete,  and  trae. 

[Ed.  Note.— For  other  eases,  see  Insurance, 
Cent  Dig.  I  639;  Dec.  Dig.  |  2S0.*] 

XL  IvsuBANOB  {|  147*)— PouoT— What  Law 

GOVERITB. 

Where  the  Insnred  was  a  resident  of  this 
state,  where  the  poUi9  was  signed,  delivered, 
and  tlie  premiums  paid,  the  policy  Is  an  Okla- 
.homa  contract  and  governed  by  the  laws  of  this 
state,  though  the  insurer  was  a  foreign  corpo- 
ration, doing  business  In  this  state,  and  tbe  pol- 
icy was  exeentad  M  tiia  hnne  oOee  of  tbe  com- 
pany. 

[Ed.  Notfc--j;pr  otbw  eases,  see  Insoranes, 
Cent  Dig.  |  298;  Dee.  Dig.  |  147.*] 

Error  from  District  Court,  OUahomft  Coun- 
ty ;  Geo.  W.  Olark,  Judge. 

Action  by  Lnla  Owen  against  tiie  Conti- 
nental Casualty  Company,  a  corporation. 
Judgment  for  plalutlfl;  and  defendant  brings 
error.  Affirmed. 

Uanton  Bfaverick  and  M.  P.  Comellns, 
both  of  Chicago,  IlL,  and  Shartel,  Keaton  & 
Wells,  of  Oklahoma  City,  for  plaintifl  In  er- 
ror. F.  B.  Blddl^  of  CMCkasha,  for  d»- 
f  endant  in  error. 


KANl^  J.  Ttda  waa  an  wMon  oa  an  aod- 
dent  Insorance  poliC7  commemnd  by  the  de- 
fendant in  error,  plaintiff  below,  against  tbe 
plaintiff  In  error,  defendant  below.  Upon 
trial  to  a  Jury  there  waa  a  verdict  for  the 
plaintiff,  npon  whltAi  judgment  waa  entered, 
to  reverse  which  this  proceeding  in  error 
was  commoiced.  The  policy  was  issned  to 
Bdward  O.  Owen,  husband  of  the  i^alntiff, 
on  the  10th  day  of  October,  1010.  On  the 
14tii  day  of  Norember  at  the  same  year  the 
insured  Injured  his  left  foot  by  the  acci- 
dental discharge  of  a  ahotgnn,  from  whldi 
Injury,  two  days  later,  he  died. 

For  convenience,  the  parties  vriU  be  called 
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plaintiff  and  defendant,  respectlT^,  as  thej 
wen  designated  In  the  conrt  below,  and  Bd- 
ward  O.  Owen  will  be  called  tlie  insured. 

The  contentlonB  of  the  defendant  are:  (X) 
That  thB  court  should  hare  directed  a  tw^ 
diet  in  its  favor,  for  the  reason  that  the  evi- 
dence showed  condnslTely  that  certain  state- 
ments contained  in  the  aivUcatlon  for  In- 
enxance  were  material  to  the  risk  and  were 
false,  and  that  certain  statements  contained 
In  a  Bdiedule  of  warranties  Indorsed  <m  the 
policy  wwe  nntme  and  false  and  therefore 
material  to  the  risk.  (2)  That  the  court  com- 
mltted  error  In  giving  certain  instmcttons 
wherein,  in  effect,  it  diarged  the  faiy  that, 
to  defeat  the  claim  of  the  plaintiff,  the  trar- 
den  was  own  the  defendant  to  show  that  the 
statements  contained  In  tlie  amollcatifm  for 
Insurance  of  wbich  the  defendant  complains 
were  false  and  made  with  the  Intent  to  de- 
ceive and  defraud  defendant,  and  tot  the 
pnrpoee  of  procuring  the  insurance.  (3) 
That  the  court  committed  error  In  refnslxv 
to  give  a  certain  Instmction  requested  b  j 
the  defendant  to  the  effect  that  the  state- 
ments Indorsed  on  the  poU<T  to  tlie  effect 
that  the  Insured  would  notify  tlie  defendant 
if  he  applied  for  insurance  in  any  other  com- 
pany or  cMupanies  are  what  are  known  in 
law  as  executory  stipidatl<nu  or  promlssorj 
warrantleSi  and  if  tbey  found  fnnn  the  evi- 
dence that  the  insured  did  not  comply  there- 
with, and  that  if  he  liad,  the  defendant 
would  have  canceled  his  policy,  the  verdict 
should  be  for  the  defraidant 

It  is  admitted  that  the  policy  was  issued 
upon  the  aivllcatlon  by  die  insured  for  in- 
surance, without  a  previous  medical  exami- 
nation. The  application  ctmtains  certain 
statements  concerning  the  insured,  and  the 
policy  also  has  indorsed  thereon  what  is 
termed  a  schedule  of  warranties,  statements 
covering  the  same  information,  as  fbllows: 

"This  policy  Is  Issued  in  c(mdderatIon  of 
the  following  statements,  each  of  which  the 
insured  by  accepting  the  poll(7  warrants  to 
be  fun,  complete,  and  true;  and  In  further 
consideration  of  the  payment  <^  premium  as 
her^naft«  provided.   •   •  * 

"G.  Except  as  here  stated  I  have  no  other 
accident  health  insurance  in  this  or  any  oth- 
er company.  (Olve  name  of  company  and 
amount  of  any  other  insurance.)   No  ex. 

"J.  Except  as  here  stated  I  have  not  had 
nor  am  I  now  snffering  from  tnbercnlosls, 
rheumatism,  paralysis,  nor  any  cbronlc,  peri- 
odic, mental  or  physical  aUment  or  disease, 
nor  have  I  any  defect  in  hearing,  vision, 
mind,  or  body.  No  ei." 

[1]  The  first  contention  of  defendant  Is 
based  upon  the  theory  that  the  evidence  con- 
clusively shows  that  the  insured  at  the  time 
the  policy  was  Issued  had  a  defect  in  body 
within  the  meaning  of  that  term  as  used 
in  statement  J  indorsed  on  the  policy.  This 
contention  cannot  be  sustained.  In  trials 
by  jury  In  this  Jurisdiction,  it  Is  only  where 
the  facts,  although  undisputed,  are  such  that 
all  reasonable  men  must  draw  the  same  cour 
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cludon  from  tbaa  (hat  the  court  Is  ftvOov* 
Ized  to  direct  a  verdict  Sans  Bois  Goal  Co. 
V.  Janeway,  22  OU.  42S.  OD  Pac.  IBS. 

[2]  Generally  the  question  of  the  faldly  of 
the  statements  contained  In  a  ilftt  or  acci- 
dent insurance  policy  and  the  Intent  of  the 
apidlcant  In  fnaitjng  them  is  for  tlie  jury. 
Kettenbach  t.  Omaha  Uf  e  AssX  ^  Nek  8^ 
eo  N.  W.  18S ;  Boyal  Arcanum  v.  Bmibeara, 
89  Md.  624,  4S  AtL  806;  Henn  v.  MetropoUtan 
Ufe  In&  Co.,  07  N.  J.  Law,  310.  51  AtL  689; 
FldeUty  ft  Casualty  Go.  t.  Alport,  OT  Fad. 
460, 14  a  a  A.  474 ;  Peterson  r.  Des  Moines 
Ufe  AssX  m  Iowa,  OOS*  87  N.  W.  887; 
Gaobe  Mut  life  lu.  Aas*n  t.  Wagner,  188 
iai88,68  M.  BL970,B2I..ILA.649.  SOAUL 
8L  Bep.  188;  Peon  Mut  Life  Ins.  Oow  v. 
Mechanical  Savings  Bank  ft  Trust  Co^  72 
Fed.  413. 19  a  a  A.  286,  88  U  a  A.  38,  70: 
Boyal  Nel^bors  of  Amolca  v.  Wallace,  64 
Neb.  330,  89  N.  W.  758;  Pelican  v.  Mutual 
Life  Ins.  Co.,  44  Mont  277. 119  Pac.  778. 

[I]  The  undiluted  evidence  showed  the 
insured  to  have  been  suffering  from  nephritis 
<m  tile  12th  day  of  September,  immediately 
prior  to  the  Issuance  of  his  policy.  There 
was  a  sharp  conflict  as  to  wlwther  the  disease 
was  chronic  or  acute,  and  there  is  no  serious 
contrition  as  to  the  propriety  of  submitting 
that  question  to  the  Jury.  As  to  whether  the 
insured  had  a  defect  of  body,  was  also,  under 
the  drcnmstances.  a  question  for  the  Jury. 
Dr.  Corbin.  an  osteopath,  who  was  called  in- 
to the  case  on  the  day  last  above  mentioned, 
and  who  continued  to  attend  the  Insured  un- 
til a  few  days  prior  to  the  accident  testified 
that  be  found  him  snffering  from  an  acute 
attack  of  nephritis ;  that  he  responded  readi- 
ly to  his  treatment  for  that  dlsordw,  and 
within  two  or  three  days  commenced  to  show 
marked  Improvement;  that  within  two  or 
three  weeks  after  be  commenced  his  treats 
ment  he  ms  practically  restored  to  good 
health ;  that  his  color  was  "as  good  as  and 
he  was  as  healthy  looking  as  anybody,  dur- 
ing the  latter  part  of  the  time  I  was  treat- 
ing him."  In  answer  to  the  question,  "And 
you  state  to  the  conrt  that  from  your  judg- 
ment he  had  fully  recovered  from  this  kid- 
ney trouble  when  you  quit  treating  him?  A. 
Yes;  the  examination . of  the  urine  and  the 
symptons  would  Indicate  that  the  recovery 
was  complete."  After  Dr.  CorMn  was  called 
Into  the  case,  no  other  physician  attended 
the  Insured  professionally,  except  the  one 
who  attended  him  for  the  gunshot  wound  of 
which  he  died,  so  his  evidence  as  to  the  con- 
valescence of  his  patient  and  the  permanency 
of  the  cure  effected  stands  uncontradicted. 
Aven  treating  the  statement  of  the  insured 
as  a  warranty,  the  burden  was  upon  the  In- 
surance company  to  show  that  It  was  breach- 
ed, and  we  are  not  prepared  to  say  that  it 
has  sustained  this  burden  to  the  extent  that 
from  the  evidence  adduced  all  reasonable 
men  must  reach  the  conclusion  that  the  In- 
sured had  a  defect  in  body  at  the  time  tibia 
accident  policy  was  Issued. 

IB  Woodmen  t.  Prater,  24  OkL  214,  103 
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Pa«L  0S8,  28  L.  B.  A.  (N.  S.)  W!»  20  Ana.  Oas. 
2S7,  it  was  Held  tlut:  ^Tbe  tarn  'serloos  lit 
Den,'asiiaed  lnut«qi^lcatl<m  foraUfBlnniP- 
ance  poUcVi  means  saCh  an  lUneae  as  pexma- 
nently  or  materially  impairs,  or  la  likely  per- 
mumXtf  or  materially  to  impair,  the  health 
of  the  applicant"  After  atattng  In  effect 
that  in  that  eaaa  whether  the  lllneaa  of  the 
deceased  was  a  serious  illness  was  a  question 
for  the  jury,  Jnsttoe  Hayes  continins:  *7Tot 
eyery  illness  Is  aerlona.  An  illness  may  be 
alarming  at  Uie  tlme^  or  llioiicht  to  be  aotl- 
ow  Iv  the  one  afflicted,  and  yet  not  be  seori- 
ons  In  the  sense  of  that  term  as  need  In  In- 
snrance  contracts.  An  illnees  that  Is  ton- 
porary  in  its  daratlon,  and  entirely  passes 
away,  and  Is  not  attuded*  wa  llMy  to  be 
att^ded.  by  a  permanent  or  material  liwalr- 
ment  of  Ow  healtb  or  constitntlfm,  is  not  a 
serions  iUness.  It  is  not  snffldMit  Oat  ttie 
illness  was  tbonght  serloos  at  the  time  It 
occnrred,  or  that  It  might  hare  resulted.  In 
permanently  Impairing  the  health."  The 
same  may  be  said  as  to  what  constitates 
a  defect  In  body.  If  It  had  been  condnaively 
shown  that,  as  some  of  the  physicians  testi- 
fied, the  Insnred  was  saflering  from  chronic 
nephritis,  which  the  authorities  agree  Is  an 
fnmrable  disease.  It  is  safe  to  say  that  erery 
reasonable  man  wonld  at  once  say  that  he 
had  a  defect  In  body,  within  the  meaning 
of  that  term  as  used  in  the  policy;  but 
where  there  was  evidence  to  the  effect  that 
he  was  suffering  from  acute  nephritis,  a  cur- 
able disease,  about  a  month  prior  to  the  la- 
snauce  of  the  policy,  from  which  be  had 
practically  recorered  at  the  time  the  policy 
was  Issned,  and  from  which  he  was  com- 
pletely cared  within  a  week  or  two  thereaft- 
er, the  question  of  whether  he  bad  a  defect 
in  body  was  properly  submitted  to  the  Jury. 

14, 1]  The  iiutmction  given  of  which  the 
defendant  complains  was  to  the  effect  that  the 
burden  la  upon  flie  defendant  to  prove  that 
the  statements  contained  In  the  application 
were  false  and  fraudulent  and  made  with  the 
frandnlent  Intention  of  deceiving  and  de- 
frauding the  company,  and  that  said  com- 
pany and  Its  managing  officers  were  deceived 
by  said  statements  and  thereby  Induced  to 
issue  the  policy.  The  statement  alleged  to 
be  untrue  was  to  the  effect  that  the  insured 
had  no  other  accident  or  health  insurance. 
Counsel  for  defendant  rely  upon  Woodmen  v. 
Prater,  sapra,  and  cases  of  that  class  to  sup- 
port their  contention.  In  the  Prater  Case 
it  was  held  that:  "An  applicant  for  a  life 
insurance  policy  warranted  in  her  applica- 
tion that  her  answers  to  the  medical  examin- 
er on  the  reverse  side  of  her  an>llcation 
were  'true  and  accurate,'  and  that  they 
should  oonstltttte  the  basis  for  the  corenant 
The  policy  recited  that  It  was  executed  In 
consldoatloii  of  the  warranties  made  in  ttie 
application,  and  that  the  application  should 
be  made  part  of  the  covenant.  Held,  that 
the  answers  ot  the  insnred  to  the  medical 


enminv  were  her  warranties,  and  Uiat  m 
false  statement  made  therein  by  her  render- 
ed the  policy  Totd."  That,  undoQbtedly»  was 
fibe  role  at  eommon  law,  and  It  applies  to  the 
case  frcttn  which  dte  above  euerpt  Is  takoi, 
for  the  reason  that  the  policy  issued  in  that 
ease  was  not  one  to  which  the  statnte  hoeln- 
after  referred  to  applies.  Whilst  from  the 
terms  of  the  statute  its  save  as  to  the  e&u!t 
dasses  of  policies  it  Is  Intended  to  embrace 
is  not  entirely  clear,  as  the  parties  by  com- 
mim  consent  seem  to  agree  that  it  does  apply 
to  the  policy  Issned  in  the  case  at  bar.  a  gen- 
ena  disenaslmi  of  that  anesOon  is  not  neoes- 
saiy. 

At  common  law  the  warranty  of  the  tmUi 
of  the  answer  to  a  spedflc  Inquiry  tn  Qie  ap- 
plication implied  the  agreonent  that  the  sub- 
ject-matter of  the  question  and  answer  la 
to  be  regarded  as  material,  and  tliat  an  un- 
true answer  thus  warranted  avoids  the  poli- 
cy, whether  the  mxmwer  be  made  In  good 
faith  or  not  Anderson  v.  E^tzgerald,  4  H. 
Ia  Gas.  484.  Several  states,  amongst  them 
our  own,  have  passed  statutes  for  the  pur- 
pose of  relieving  against  the  hardships  aris- 
ing from  the  strict  enforcement  at  common 
law  of  warranties  In  inaorance  policies  con- 
cerning matters  having  no  real  or  proximate 
relation  to  the  risk  assnmed  by  the  insurer. 
By  the  aid  of  such  warranties,  and  the  inno- 
cent mistakes  of  the  Insured,  it  often  happen- 
ed that  the  insurer  was  able  to  escape  lia- 
bility on  a  ground  having  no  real  merit  and 
of  the  purest  technicality.  That  such  stat- 
utes are  remedial  In  their  nature  and  quite 
within  the  police  power  of  the  Legislature 
Is  no  longer  an  open  question.  Penn  Mutual 
Life  Ins.  Oo.  V.  Mechanics'  Savings  Bank  A 
Trust  Co.,  supra;  White  v.  Conn.  Mnt  L. 
Ins,  Co.,  4  DHL  177,  Fe6.  Cas.  No.  17,645; 
Uqultable  Ia  AsBur.  Soc  v.  Clements,  140  U. 
S.  22e,  11  Sup.  Ct  822,  36  I*  Ed.  497;  Wall 
V.  Bquitable  L.  Assur.  Soc.  (G.  G.)  S2  Fed. 
273;  Eagle  Ins.  Co.  t.  Ohio,  153  U.  S.  446, 
14  Sup.  Gt  868,  88  L.  Ed.  778;  ReUly  v. 
Franklin  Ins.  Co.,  43  Wis.  449,  28  Am.  Rep. 
662;  Insurance  Co.  v.  Leslie,  47  Ohld  St 
409,  24  N.  E.  1072,  9  U  R.  A.  46.  Our  statute 
(section  3784,  Comp.  Laws  19P0)  reads  as  fol- 
lows: "In  any  claim  arising  under  a  policy 
which  has  been  Issued  In  this  state  by  any 
life  Insurance  company,  without  previous 
medical  examination  or  without  the  knowl- 
edge and  consent  of  the  insured,  or  In  case 
said  Insured  Is  a  minor,  without  the  consent 
of  the  parent,  guardian,  or  other  person  hav- 
ing legal  custody  of  said  minor,  the  state- 
ments made  tn  the  application  Shall,  In  the 
absence  of  fraud,  be  deemed  repr^entatlona 
and  not  warranttes:  Provided,  however,  that 
the  company  shall  not  be  debarred  from 
proving  as  a  defense  to  such  claim  that  said 
Btatem^ts  are  wUlfolIy  thlse,  fraudulent  or 
misleading,  and,  provided,  farttier,  that  every 
policy  whldi  contains  a  reference  to  the  ap- 
^Icatlon  of  the  Insured,  ^ther  as  a  part 
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tte  potter  or  u  bavlng  any  bearlnt  tluveon 
miut  baTe  atUcbed  tberato  a  oraieet  copy 
of  the  anpUcatton.  and  nnlcM  to  attaclwd 
the  Mune  shall  not  be  considered  a  part  of 
the  policy  or  tecelTed  In  OTidence^"  The  vrt- 
dent  porpoae  of  this  statnte  la  to  atrtke  <Bawa 
warranties  In  Insaranee  poUdee  of  this  class 
and  to  provide  a  rule  of  oonstroctlcni  for  the 
purpose  of  prercntlng  Injustices.  Hermany 
▼.  Fldttllty  UnL  U  Ass'n,  181  Fa.  17,  21  AtL 
1064.  This  la  ftocompUihed  by  giving  to  the 
etatonaits  contained  in  an  ai^llcatlon  die 
Btatns  of  representations  and  providing  that 
the  Insnranoe  company  shall  not  be  debarred 
tram  proving  as  a  defense  that  snch  "state- 
ments are  wiUfuUy  fals^  frandnlrat,  or  mis- 
leading.*' 

A  leading  case  In  support  of  the  principle 
that  in  case  of  r^resentatlons,  knowledge, 
and  good  faith  of  the  applicant  are  of  para- 
mount Importance  la  Moulor  t.  American 
Life  Insurance  Co.,  Ill  U.  S.  SS5,  4  Sup.  Ct 
466,  28  U  Bd.  447.  Indeed,  It  may  be  said 
that  It  Is  well  settled  that,  to  avoid  a  pol- 
icy for  mlsrepresentatlott,  the  false  state- 
ment must  have  -been  made  wlllfnlly  and 
with  Intent  to  dec^ve,  and  must  have  been 
relied  on  by  the  losarer.  Metropolitan  Life 
Ins.  Go.  T.  lATSon,  80  XIL  App.  143;  Wash- 
ington life  Ins.  Co.  Haney,  10  Kan.  fi25; 
Northwestern  Mut  Ufe  Ins.  Go.  v.  Woods^ 
64  Kan.  66S,  88  Pac.  189;  Kettoibach  v. 
Omaha  Life  Aes'n,  supra;  Fitzgerald  v.  Su- 
preme Council  Catholic  Mut  Ben.  Ass'n,  89 
App.  Div.  2ftl.  66  N.  T.  Snpp.  1006;  Metro- 
politan Life  Ins.  Co.  v.  Howie,  62  Ohio  St 
204,  66  N.  B.  908;  Alden  v.  Supreme  Tent 
of  Knights  of  Maccabees  of  the  World,  78 
App.  DiT.  18.  79  N.  y.  Supp.  89:  Provident 
Savings  Life  Assnr.  Soc.  t.  Cannon,  108  IlL 
App.  634 ;  Id.,  201  IlL  260,  66  N.  D.  888;  Ley 
T.  MetropoUtan  life  Ins.  Co..  120  Iowa.  203, 
04  N.  W.  668. 

But  for  the  statute  heretofore  considered, 
the  provisions  ot  the  policy  Involved  here- 
in would  render  the  answer  to  each  question 
of  the  application  material  with  all  the  con- 
seQuences  thereby  Imposed  by  the  law  of  in- 
surance, but  It  was  the  dilef  purpose  of  the 
statute  to  destroy  such  conventional  mate- 
riality and  to  open  to  Judicial  Investigation 
the  question  on  Its  merits.  The  general  rule 
undoubtedly  la  that  under  statutes  of  this 
kind  questions  as  to  the  materiality  of  the 
statements  and  the  Intent  of  the  Insured  to 
deceive  are  for  the  Jury.  Peon  Mut  life  Ina. 
Oo.  V.  Mechanics*  Savings  Bank  &  Trust  Co., 
supra;  Price  v.  Standard  Life  &  Acddent 
Ins.  Co.,  00  Minn.  264.  96  N.  W.  1118;  Levle 
V.  MetropoUtan  life  Ina.  Co..  163  Mass.  117, 
89  N.  B.  792;  New  Tork  life  Ins.  Co.  v. 
Fletcher,  117  U.  S.  619.  6  Sup.  Ct  837,  29  U 
Bd.  934;  March  v.  Metropolitan  life  Ins. 
Co..  186  Pa.  629.  40  AU.  1100,  66  Am.  St 
Bep.  887;  Murphy  v.  Prudential  Ins.  Co., 
205  Pa.  444.  65  Atl.  19;  Fidelity  Mut  Life 
Ass'n  of  Philadelphia,  Fa.,  t.  Killer,  82  Fed. 
68,84aa  A.2U. 


UndMT  our  statnte^  tin  atatementi  made 
in  an  application  for  inwiranre  must  be 
shown  to  be  wHlfnlly  ttJm  In  order  to  oon- 
stttnte  a  daCenae  to  an  action  im  Uia  poU^. 
The  Pennsylvania  statute,  which  was  under 
consideration  In  Femn  Hut  Lite  Ins.  Go.  t. 
Mechsnlcs'  SsTlngs  Bank  ft  Trust  Co.,  su- 
pra, provides  in  tHeet  that  any  miarepreaen- 
tation  In  the  application  shall  not  avoid  the 
policy  unleae  it  waa  either  made  In  bad  &ltli 
or  la  material  to  the  ilak.  It  wu  eontoidea 
that  a  misrepresentation  in  bad  fUtli  wltUn 
the  meaning  of  the  statnte  Is  an  untrue  state- 
ment made  under  such  circumstances  that  It 
would,  if  resulting  In  Injury,  support  a  reeor- 
ery  in  an  action  for  decdt  at  common  law, 
and  that  in  andk  an  action,  U  the  fact  mls- 
repreeented  Is  one  concerning  the  defend- 
ant's own  alEatra  of  wlildi  be  must  at  some  * 
time  hare  had  personal  knowledge*  he  Is  held 
to  a  fcnoiriedge  and  recollection  of  It  at  the 
time  of  the  statement  and  cannot  be  heard 
In  defense  to  say  that  Inadvertently  and 
through  forgetfnlnesB  he  made  the  statonent 
In  the  honest  belief  of  its  tmUL  Therefore 
It  is  said  that  the  court  below  should  have 
Instructed  the  Jury  that,  as  the  insured  must 
have  known  «t  the  omitted  poUcy  when  he 
took  It  he  is  conclusively  presumed  to  hare 
known  It  when  he  signed  his  SK^catlon,  and 
so  to  have  made  the  statonent  concernlnK 
his  other  Insurance  In  bad  faith.  Judge 
Taft  who  delivered  title  opinion  for  the  court, 
said:  *^he  aivument  Is  unsound.  We  have 
here  to  deal  with  the  statutory  meaning  of 
the  phrase  'misr^resentatlon  In  bad  faith.* 
'In  bad  faith'  la  not  a  technical  term  used 
only  In  actions  for  decdt  It  Is  an  ordinary 
expression,  the  meaning  of  which  Is  not 
doubtfnL  It  means  'with  actnal  intent  to 
mislead  or  deceive  another.*  It  refers  to  a 
real  and  actual  state  of  mind  capable  of  both 
direct  and  drcumstantial  proof.  A  man  may 
testis  directly  to  his  knowledge  and  Intui- 
tion If  they  are  in  Issue,  and  tiusf  may  also 
be  Inferred  from  drcnmstances.  If  a  nian> 
makes  a  statement  In  the  honest  belief  that 
It  is  true,  he  does  not  make  that  statement 
In  bad  faith,  even  if  his  honest  Ignorance  of 
the  truth  Is  the  result  of  the  grossest  care- 
lessness. The  fact  that  he  could  only  be  ig- 
norant through  gross  carelessness  may  be  ev- 
idence to  show  that  he  was  not  ignorant  and 
therefore  spoke  in  bad  faith;  but  grant  hla 
honest  belief  In  hts  statement  and  there 
cannot  be  bad  faith  on  his  part  in  the  ordi- 
nary sense  In  whldi  those  words  are  used 
In  the  Bngllsfa  language.  Thia  is  the  sense 
In  which  they  are  used  in  the  Pennsylvania 
statute.  Itierefore  It  would  dearly  not  have 
been  bad  faith  in  the  Insured  If  he  made 
the  statemrat  concerning  bis  other  Insurance 
In  the  honest  belief  in  Its  truth,  and  omit* 
ted  the  16,000  policy  through  forgetfnlneaa 
and  inadvertence."  The  same  may  be  said 
of  the  phrase  *^vlllfnlly  false,  frauduleit  or 
misleading,'*  as  used  In  our  statute.  State- 
menta  to  be  willfully  falas^  fraudulent,  or 
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,         mlnTwMlIng  imut  b»  made  witb  aerial  Intant 
to  mlseid  or  decelre  anottaor.   It  doea  not 
[        seem  to  u  that  tba  Inatnietton  eomplalned 
,         of  goes  furtber  than  tbat 

[l-l]  Tbe  Instractlou  requested,  the  rtfns- 
.         al  ot  wbSch  the  deCendant  complains,  was 
.        submitted  for  tbe  purpose  ot  eorerliig  owtain 
expert  evidence  Introduced  bj  the  defendant 
orer  tbe  objection  oi  tbe  plalntUt  to  tbe  tf- 
'         feet  that  It  the  Insured  bad  notlBed  the  de- 
fendant of  certain  w>Ucatlon8  for  additional 
'         Insurance  which  it  was  all^^  be  made,  as 
-         b7  the  statements  contained  In  bis  applica- 
tion he  agreed  to  do,  tbe  drimdant  at  once 
:        would  haTo  canceled  the  policy  sued  upon. 
I        This  evidence  was  Inadmissible  and  the  plain- 
£        tUTs  objection  to  it  should  ban  been  sus- 
r        talned.  1^  rule  is  tbat:  **An  tnsuranoe  ez- 
i.        pert  cannot  be  pomltted  to  give  his  apin- 
i:      '  Ion  Oiat  certain  undisclosed  facts  increased 
\        the  risk  of  a  life  policy^  but  he  may  state 
tbe  usage  of  insurance  compantes  as  to  re> 
i        Jectlng  rlska  when  made  aware  of  such 
facts."  Fom  Unt  H  Ins.  Co.  r.  MedumlcB* 
Savings  Bank  ft  Trust  Oa,  supra. 
L'  Tbe  genual  rule  Is  stated  In  25  Cjc  937, 

as  fi)Uows:   "Evidence  is  inadmissible  to 
show  that  Ikcts  suppressed  or  falsely  repre- 
^        sented  In  tbe  application  would  have  been 
deemed  material  in  passing  upon  tbe  appli- 
cation, and  that  tbe  company  would  not 
have  issued  tbe  policy,  had  it  known  the 
truth  in  r^ard  thereto.   But  insurance  ex- 
perts may  state  tlie  usage  of  Insurance  com- 
panics  generally  in  respect  to  charging  bigh- 
'         er  rates  of  premium  or  In  rejecting  risks 
^        when  made  aware  of  the  particular  tact  in 
Question." 

^  It  is  true  tlie  court  below  permitted  this 

'        evidence  to  be  introdntied  over  the  objection 
ot  tbe  plaintiff,  and  counsel  tor  defendant 
^        now  contends  that,  even  though  it  was  Inad- 
i'        mlsslble,  the  plaintlfl  cannot  urge  that  tact 
in  this  court  in  defense  ot  the  action  of  the 
!£*        trial  court  tor  the  reason  that  he  has  not  Al- 
t'       ed  a  cross-petition  in  error  for  tbe  purpose 
^        ot  reviewing  tbe  ruling  of  the  trial  court  on 
[i-        his  objection.    We  cannot  agree  with  this 
contention.   It  wonid  be  tantamount  to  say- 
ing that,  because  the  court  connottted  the 
initial  error  of  admitting  such  evidence,  It 
Is  required  to  stUI  further  err  by  basing  an 
->        lostructlon  upon  It    In  our  opinion  this 
conrt  would  not  be  Justified  In  reversing  a 
;        Judgment  upon  tbat  ground.   Moreover,  that 
v        part  ot  the  Instruction  to  tbe  effect  that  the 
Btatementa  made  by  the  insured  are  what 
J        are  known  in  law  as  executory  stipulatlona 
or  promissory  warranties,  as  defined  by  the 
authorities  dted  by  counsel  upon  that  Ques- 
tlon,  is  not  a  correct  statement  ot  the  law 
applicable  to  Insurance  policies  of  tbe  class 
under  conedderation  In  this  Jurisdiction.  In 
'j';        Grant  v.  Lexington  Fire,  lite  &  Marine  Ins. 
Co.,  S  Ind.  23.  61  Am.  Dec.  74.  one  ot  the 
cases  cited  by  counsel  for  defendant,  the 
court,  apeaklng  ot  an  executory  atipulatfon 
or  promissory  warranty,  says:  "An  execu- 
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tny  st^mlatlon,  or  iwomiasory  warranty,  in- 
sorted  in  a  policy,  and  whidi  became  a 
binding  condition  on  the  insured,  reauiree 
strict  performance.  The  breach  of  it,  wheth- 
er tbe  thing  warranted  was  material  or  not, 
rendm  tbe  policy  void  £rom  its  inception.'' 
As  stated  elsewhere  in  this  opinion,  under 
our  statute  such  statements  must  be  con- 
strued as  representations,  and  In  order  for 
misrepresentations  in  relation  thereto  to 
avail  the  insurer  as  a  defense,  it  must  show 
that  they  were  wlllfnlly  false,  fraudulent, 
or  misleading.  In  Pelican  v.  Mutual  Lite 
Ins,  Co.,  supra,  It  was  held:  "Where,  in  an 
action  on  a  policy,  fi.  request  to  charge  was 
correct  In  so  tar  as  it  defined  a  surgical  op- 
eration, but  was  erroneous  In  assuming  tbat 
the  answers  of  Insured  were  warranties,  and 
not  representations,  It  was  ^operly  re- 
fused." Another  question  raised  by  counsel 
tor  defendant  In  error,  which  also  has  a 
bearing  upon  the  question  last  under  discus- 
sion, Is  that  the  application  was  not  admis- 
sible in  evidence,  tor  the  reason  tbat  a  cor- 
rect copy  of  the  application  was  not  attached 
to  the  poll(7,  and  therefore  under  the  last 
proviso  of  the  statute  heretofore  referred  to, 
should  not  have  been  -  received  In  evidence. 

A  statute  couched  in  the  same  language 
was  construed  by  the  Supreme  Judicial 
Court  of  Massachusetts  In  Holden  v.  Pru- 
dential Lite  Ins.  Co.  ot  America.  191  Mass. 
153,  77  N.  E.  309.  In  that  case,  as  in  this, 
the  policy  contained  no  reference  to  tbe  ap- 
plication ot  the  Insured  as  a  part  ot  the  poli- 
cy or  as  bavli^;  any  bearing  thereon.  Deliv- 
ering tbe  opinion  of  tbe  court,  Bfr.  Chief 
Justice  E^nowlton  says:  "Tbe  plaintlfl 
brought  suit  upon  a  policy  of  life  insurance 
Issued  to  her  intestate,  and  the  defendant 
answered  that  tbo  policy  was  procured  by 
fraud  practiced  upon  tbe  company  in  regard 
to  the  risk.  It  Is  elementary  law  that  tbis, 
if  proved,  would  be  a  good  defense.  Proof 
might  be  made  by  showing  material  false 
and  fraudulent  representationB,  whether  oi^ 
al  or  in  writing  and  reliance  upon  them  as 
an  inducement  to  tbe  Issuing  of  tbe  policy. 
The  defendant  offered  in  evidence  a  written 
application  of  the  plaintiff's  intestate  for  in- 
surance, containing  representattons  alleged 
to  be  fraudulent  There  is  no  doubt  of  its 
competency  on  this  issue,  unless  the  statute 
prevents  the  use  of  it  The  statute  relied 
on  by  the  plaintiff  Is  as  follows:  'Every 
policy  which  contains  a  reference  to  the  ap- 
plication of  tbe  insured,  either  as  a  part  of 
the  policy  or  as  having  any  bearing  thereon, 
must  bave  attached  thereto  a  correct  copy 
ot  the  application,  and  unless  so  attached 
the  same  shall  not  be  considered  a  part  ot 
the  policy  or  received  In  evidence.  •  •  • 
The  policy  in  this  case  has  no  reference  to 
any  application  ot  the  insured,  either  oral 
or  written.  The  policy  and  this  application 
are  therefore  not  wlUiln  the  terms  of  the 
statute.    The  object  of  the  statute  is  to 
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prevent  companies  from  holding  insured  per- 
sons boond  by  a  contract  in  writing  o£  which 
the7  tt&Te  no  copy.  While  the  language  ot 
the  statute  is  broad  enon^i  to  iffevent  the 
use  of  an  application  to  prove  trand,  when 
the  poller  refers  to  an  application  and  it  is 
not  attached  to  the  policy,  there  is  no  reason 
for  extending  the  statute  by  construction, 
so  as  to  make  it  prevent  the  proof  of  fraud 
by  an  ai^Ucation,  when  the  policy  contains 
no  reference  to  an  application.  It  Is  not  the 
policy  of  the  law  to  create  unnecessary  ob* 
stacles  to  the  proof  of  firaud.  It  has  recent- 
ly been  decided  that  a  provlsiou  in  a  itolicy 
of  insurance,  maKli^  It  Incontestable  for 
fraud  from  Its  inception,  is  void  as  against 
public  policy.  Beagan  t.  Unl<m  Mutual  life 
Insorauce  Oo..  18»  llass.  656.  76  N.  SL  217 
[2  li.  R.  A.  (N.  S.)  821,  lOe  Am.  8t  Bep. 
668,  4  Ann.  Gas:  862].  We  are  of  opin- 
ion that  this  statute  does  not  prevent  the 
proof  of  fraud  by  the  Introduction  of  an  ap* 
plication  in  writing  in  cases  where  no  aw)^- 
catlon  is  letsmA  to  In  the  polity." 

[1]  As  the  reasoning  of  the  Massachusetts 
court  is  satisfactory,  we  apply  It  In  constru- 
ing our  statute  and  bold  that  part  of  sec- 
tion 3784,  Comp.  Laws  1909,  which  provides; 
"In  any  claim  arising  under  a  policy  wUch 
has  been  issued  in  this  state  by  any  life  In- 
surance conqitany,  without  previous  medical 
examination  or  without  the  knowledge  and 
consent  of  the  insured,  or  in  case  said  insur- 
ed is  a  minor,  without  the  consent  of  the 
parent,  guardian,  or  other  person  having 
legal  custody  of  said  minor,  the  statements 
made  in  the  amilication  shall,  in  the  absence 
of  fraud,  be  deemed  representations  and  not 
warranties:  Provided,  however,  that  the 
company  shall  not  be  debarred  from  proving 
as  a  defense  to  such  claim  that  said  state- 
ments are  willfully  false,  fraudulent  or  mis- 
leading, and,  provided,  further,  that  every 
policy  which  contains  a  reference  to  the  ap- 
plication of  the  Insured,  dther  as  a  part  of 
the  policy  or  as  having  any  bearing  thereon 
must  have  attached  thereto  a  correct  copy  of 
the  application,  and  unless  so  attached  the 
same  shall  not  be  considered  a  part  of  the 
policy  or  recdved  In  evidence" — does  not 
prevent  proof  that  statements  made  In  the 
application  are  willfully  false,  fraudulent, 
or  misleading  by  the  introduction  of  the  ap- 
plication in  cases  where  the  policy  contains 
no  reference  thereto  either  as  a  part  of  the 
policy  or  as  having  any  bearing  thereon. 

[10]  It  is  further  contended  that  because 
isome  of  the  statements  contained  In  the  ap- 
plication were  also  indorsed  upon  the  policy, 
which  contains  a  further  provislou  that  the 
policy  Is  issued  In  consideration  of  such 
statements,  each  of  which  the  insured,  by 
accepting  the  policy,  warrants  to  be  foil, 
true,  and  complete,  such  statements  must  be 
construed  to  be  warranties,  and  not  repre- 
sentations. We  do  not  believe  this  conten- 
tion can  be  sustained.   This  would  aiford 


the  Insurer  an  easy  method  to  accomplish  in- 
directly what  the  law  will  not  permit  it  to 
do  directly.  It  has  often  been  attempted 
without  success  to  evade  the  effect  of  sacHx 
statutes  by  similar  means,  usually  by  stipa- 
latlons  In  the  policy  to  the  efitect  that  all  the 
statements  and  dedaratlonB  of  the  appU- 
cant  shall  be  considered  matOTlal,  notwith- 
standing the  provisions  ot  any  statute  to  the 
contrary.  The  question  as  to  Qie  validity 
and  effect  of  such  stipulations  was  raised 
in  the  early  case  of  White  v.  Oo&nectlcut 
Mut  Ute  Ins.  Co.,  29  Fed.  Gas.  1011.  wtaero 
It  was  held  that,  if  the  pnMsloDS  of  the 
policy-  are  in  ccmfllct  with  the  statute  the 
latter  controls,  and  that  no  waiver  of  the 
benefits  of  the  act  oould  arise  bf  Implication. 
In  Hermany  t.  Fidelity  Unt  life  Ass*!!, 
supra,  the  statute  was  held  to  be  of  binding  . 
effect,  though  the  application  expressly  pro- 
vided that  every  statement  therein  should  be 
materisl.  notwithstanding  any  law  to  the 
contrary.  In  Fidelity  Hut  life  Ass*n  v. 
Miller,  mvn.  Involving  the  constracUon  of 
the  Maryland  statute,  the  court  held  that 
the  company  could  not  contract  with  the  In- 
sured that  matters  ordinarily  regarded  am 
Immaterial  should  be  construed  as  material. 

[11]  In  Keatley  v.  Insurance  Co.,  187  Pa. 
197.  40  AtL  806,  where  it  was  attempted  to 
evade  the  provisions  of  the  Pennsylvania 
act  by  reciting  In  the  policy  that  the  con- 
tract should  be  construed  by  the  laws  of 
C<nineetlcnt,  the  court  held  tlut  such  an 
agreanut  was  agiUnst  pnbUc  poUcyt  ftnd 
that  the  contract  must  be  governed  by  the 
PeniuylTOnia  act  This  doctrine  was  ap- 
proved In  McOlain  v.  Provident  Savings  Life 
Assurance  Society,  110  Fed.  80;  C.  C.  A.  31. 
In  Dolan  v.  Mutual  Reserve  Fund  lAte  Ass'n. 
173  Mass.  197,  6S  N.  B.  898;  the  court  held 
that  where  parties  are  contracting  within 
the  commonwealth  In  regard  to  a  matter 
which  without  their  ocmtract  would  plainly- 
be  govwned  by  tbe  laws  of  the  state,  enact- 
ed on  grounds  of  public  policy,  It  is  at  least 
doubtful  whether  they  can  be  permitted  to 
nullify  those  laws  by  a  stipulation  that  the 
contract  shall  be  governed  by  the  laws  of  an- 
other state.  To  the  same  effect  are  Insur- 
ance Co.  V.  Sickles,  23  Ohio  Cir.  Ct  B.  S04 ; 
FideUty  Mut  Life  Ass'n  v.  Jeffords,  107  Fed. 
402,  46  a  G  A.  377,  53  li.  R.  A.  193,  and 
Fletcher  v.  New  Tort  Ufe  Ins.  Co.  (C.  C.)  13 
Fed.  S26.  In  Equitable  Life  Assurance  Soc. 
V.  Clem^ts,  supra,  affirming  Wall  v.  Equi- 
table Life  Assur.  Soc.  (a  C.)  32  Fed.  273.  it 
was  held  that  where  the  insured  was  a  reel- 
dent  of  Missouri,  and  the  application  for  the 
policy  was  signed  there,  the  policy  being  deliv- 
ered and  the  premiums  paid  In  Missouri,  the 
policy  is  a  Missouri  contract  and  governed 
by  the  laws  of  that  state,  though  the  insurer 
was  a  New  York  corporation  doing  business 
in  Missouri,  and  the  policies  were  executed 
in  New  York.  To  the  same  effect  are  Lovell 
T.  Alliance  Life  Ins.  Oc,  16  Fed.  Cas.  1000. 
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and  Fidelity  Mnt  Life  Ass'n  t.  Jeffords,  107 
Fed.  402,  46  a  C.  A.  377,  63  L.  R.  A.  193. 

Flnding^  no  Terenlble  error  In  the  record, 
tlie  judgment  of  tbe  court  below  la  affirmed. 
All  tbe  Justices  concur. 

OWEIN  T.  UNITED  STATES  SURBTTT  CO. 
(Bapreme  Coart  of  Oklahoma.    Feb.  4,  1918. 
Behearing  Denied  May  6.  1918.) 

L  PUADxire  <|  291*}— Fboov  «r  Ewnnxov 

NKCMSIIT— PiXADINO. 

Where  an  action  la  founded  on  a  written 
Instniment,  and  tbe  petitiott  sets  forth  tbe 
same  in  full,  an  answer  aot  Teilned  does  not 
put  in  imue  the  execution  of  such  written  In- 
itroment,  and  there  la  no  neceaiit?  for  proving 
the  same  on  the  trial. 

[Ed.  Note.— For  other  casea,  see  Pleading, 
€ent.  Dig.  U  864,  866,  866%^^;  Dee.  Dig. 
I291.*] 

a.  INSUBAWOB   (H   266y   287*)  —  Vauditt - 
Bbcaoh. 

A  misrepresentation  renders  the  policr 
void  <»  the  ground  of  fraud,  whilst  noncom- 

{liance  with  a  warranty  operates  ss  an  express 
reach  of  the  contract. 

[Ed.  Note.~For  other  cases,  see  Insurance, 
Cent.  Dig.  SI  640,  549,  667;  Dec  Dig.  it  266, 
267.*] 

8.  FucD  (f  68*)— Pbooubkubnt  or  ConxBAcr 
— QnaifTUH  ON  Proof. 

In  this  Jnrisdlction,  where  fraud  is  slleged 
in  the  procuring  of  a  written  instmment,  the 
proof  mnit  euBtain  the  all^ations  b?  a  pre- 
ptmderance  of  the  evidence  so  great  as  to  ovei^ 
come  all  oppos^'erideoee  and  repel  all  oppos- 
ing preanmptions  of  good  faitiL 

iE3d.  Note^For  other  eases,  see  Fraud,  Gent 
t.  il  66-6»;  Dec.  Dig.  |  6&*] 
4.  INBDBAKCT  (|  646*)— PSAUD  IH  PBOOUM- 
MKNT— Burden  of  PBOor. 

Under  aection  3784,  Comp.  Lawi  1909,  the 
burden  of  proof  to  establish  the  materialitr  of 
a  misrepresentation  or  concealment,  as  well  aa 
tbe  fraudulent  intent  of  the  Inaured,  Is  upon 
the  ineurance  company,  and  the  burden  is  not 
shifted  where  it  is  abown  that  the  insured  made 
an  untrae  answer  concerning  other  insurance, 
for,  if  there  be  a  presumption  that  hie  failure 
to  mention  ft  was  Intentional,  this  is  met  by 
tbe  presumption  that  a  man  does  not  make  a 
fraudulent  misstatemoit,  and  tbe  question  is 
therefore  for  the  Jury,  upon  all  the  evidence. 

[Ed.  Note.— For  other  caaea,  see  Insurance, 
Cent  Dig.  %%  1650,  1645-1668;  Dec.  Dig.  | 
646.*] 

S^or  from  District  Court,  Oklahoma 
County;  Geo.  W.  Clark,  Judge. 

Action  by  Lula  Owen  against  the  United 
States  Surety  Company,  a  corporation. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Bemsed  and  remanded  for  new 
trial. 

F.  S.  Bfddle,  of  Ghickasha,  for  plaintiff  in 
ecTQt.  Shartel,  Keaton  ft  Wells,  of  Oklaho- 
ma City,  for  defendant  in  error. 

KANE,  J.  In  the  trial  court  It  was  agreed 
by  counsel  that  the  issues  in  the  above-en- 
titled cause  were  practically  the  same  as 
In  Continental  Casualty  Co.  t.  Lnla  Owen. 
131  i'zc  1084.  Just  handed  down.  Id  this 
court  tbe  action  of  the  trial  court  In  direct- 
ing a  Terdlct  In  favor  of  the  defendant  rais- 


es a  few  additional  questions  of  law,  which 
were  not  Involved  in  the  case  of  Continental 
Casualty  Co,  v.  Lula  Owen,  and  It  will  be 
such  questions  only  that  will  be  noticed 
herein.  The  additional  contentions  may  be 
stated  as  follows:  (1)  As  the  original  policy 
of  Insurance  was  only  attached  to  plalntifTs 
petition  aa  an  exhibit,  the  court  could  not 
consider  the  provisions  contained  In  the. 
schedule  of  warranties  thereof,  unless  said 
policy  had  been  Introduced  in  evidence,  and. 
as  this  was  not  done  for  the  purpose  of 
showing  the  provisions  of  the  schedule  of* 
warranties,  the  court  should  not  have  con- 
sidered such  warranties  and  taken  the  case 
from  the  Jury  upon  the  ground  that  the 
evidence  showed  a  breach  thereof.  <2)  The 
defendant's  evidence  did  not  show  that  Ed- 
ward O.  Owen  had  other  accident  Insurance 
at  the  time  of  the  execution  and  delivery  of 
tbe  policy  sued  on  herein,  and  therefore  there 
was  a  failure  to  show  a  breach  of  clause 
10  of  the  schedule  of  warranties  indorsed 
on  the  policy  sued  on  to  tbe  effect  that  the 
Insured  had  no  accident  insurance  and  no 
health  Insurance,  except  $6,000  accident  In 
the  Continental  Casualty  Company. 

[1]  The  first  contention  Is  not  well  taken. 
The  original  policy  was  attached  to  plalntUTs 
petition,  marked  Exhibit  A.  Defendant's  an- 
swer admitted  the  execution  and  delivery  of 
tbe  policy,  and  alleged  that  it  was  not  liable 
to  plaintiff  In  any  sum  thereon,  for  the 
reason  that  the  Insured  made  certain  false 
representations  of  material  facts  to  defend- 
ant for  the  purj>08e  of  procuring  the  Issu- 
ance of  said  policy.  The  answer  was  not 
verified,  and  plaintiff  filed  an  unverified  re- 
ply, wherein  she  denied  that  insured  made 
any  false  or  fraudulent  representations  in 
regard  to  the  amount  of  his  Insurance  or  of 
any  application  for  insurance  or  as  to  the 
condition  of  his  health,  but  did  not  deny  the 
written  statements  set  op  in  defendant's  an- 
flwor,  which  it  was  alleged  were  contained 
in  the  policy  itself.  Section  5648,  Comp. 
Laws  1909,  provides:  "In  all  actions,  al- 
legations of  the  execution  of  written  instru- 
ments and  Indorsements  thereon  of  the  ex- 
istence of  a  corporation  or  partnership,  or 
of  any  appointment  of  authority,  or  the  cor- 
rectness of  any  account  duly  verified  by  the 
affidavit  of  the  party,  his  agent  or  attorney, 
shall  be  taken  as  true  unless  the  denial  of 
the  same  be  verified  by  tbe  affidavit  of  tbe 
party,  his  agent  or  attorney." 

In  Uo.  Biver.  Ft  Scott  ft  G.  B.  Co.  v. 
Wilson,  10  Kan.  87  (star  page  105).  it  was 
held:  "Where  an  action  is  founded  on  a 
written  instrument,  and  the  petition  sets 
forth  the  same  In  full,  an  answer  not  veri- 
fied does  not  put  in  Issue  the  execution  of 
such  written  instrument,  and  there  is  no  ne- 
cessity for  proving  the  same  on  the  trial." 
Other  Kansas  cases  to  the  same  effect  are 
Beed  v.  Arnold,  10  Kan.  86  (star  page  102); 
Walker  t.  Fleming,  37  Kan.  171, 14  Pac;  470; 
Board  of  Education  t.  Sbaw,  IB  Kan.  86 
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(0tar  page  SSi.  Then  are  sentnl  Oklaboma 
cases  which  follow  the  decisions  of  Kansas 
from  which  state  we  borrowed  the  statute; 
the  latest  ones,  where  all  the  anthoiities  are 
dted  being  JLang  t.  Shepherd,  130  Fac.  131. 
and  Tate  t.  Stone^  iSO  Bac.  ^6,  both  huid- 
ed  down  at  the  December,  1012,  term. 

[2j  The  second  contention  must  be  sns- 
talned.  The  evidence  oCFered  tending  to  show 
a  breach  of  the  warranties  was  as  follows: 
"Judge  Keaton:  Before  we  read  any  more 
depositions,  I  believe  we  will  offer  this  otb- 
M  insurance  poU(7.  We  now  offer  In  erl* 
dence,  Just  for  the  purpose  of  showing  the 
date  of  Issuance  and  the  amount  and  Mnd 
of  polic7>  the  Maryland  Casually  Company 
of  Baltimore^  Hd.,  accident  policy,  in  the 
inlnclpal  sum  of  ft^OOO  In  Qie  event  of  deatii 
caused  by  accidental  Injuries,  issued  October 
10,  1910;  Issued  to  Edward  G.  Owen.  Mr. 
Riddle:  Plalntlfl  <ri>Jects  to  it  as  incompe- 
tent, Irrelevant,  and  Immatolal  to  the  is- 
sues In  this  case.  By  the  Court:  Overruled. 
Mr.  Riddle:  Exertions.  By  the  Court: 
There  Is  no  question  raised  as  Co  the  fact 
of  the  policy  having  been  issued?  Mr.  Rid- 
dle: No,  sir;  no  Queetlon  about  that** 

As  held  in  Continental  Casualty  Co.  v.  Lnla 
Owen,  supra,  the  materiality  of  representa- 
tions nnde  by  the  Insured  in  his  application 
for  Insurance  Is  a  question  for  ttte  Jury. 
In  Pelican  v.  Mutual  Life  Ina  Co.,  44  Mont 
277,  110  Pat  77^  it  was  held:  "Where  in- 
sured represented  that  he  had  not  suffraed 
a  surgical  operation  inlor  to  making  his  ai>* 
plication,  and  there  was  no  controversy  in 
the  evidence  that  he  had  sustained  an  as- 
piration of  his  chest  prior  to  that  time,  the 
court  should  have  instructed,  as  a  matter  of 
law,  that  such  treatment  was  a  surgical 
operation  and  left  it  to  tb»  Jury  to  deter- 
mine Insured's  good  faith."  Moreover,  the 
evidence  was  not  such  that  all  reasonable 
men  would  say  tliat  the  insured  had  no  ac- 
cident Insurance  and  no  health  Insurance 
except  that  stated  In  clause  10.  A  miarep- 
resentatlon  renders  the  policy  void  on  the 
ground  of  tnvA,  whilst  noncompliance  with 
a  warranty  operates  as  an  express  breach  of 
the  contract 

[3]  In  this  Jurisdiction,  where  fraud  is  al- 
leged in  the  procuring  of  a  written  Instru- 
ment the  proof  miut  sustain  the  allegations 
by  a  preponderance  of  the  evidence  so  great 
as  to  overcome  all  opposing  evidence  and 
repel  all  opposing  presumptions  of  good  faith. 
Moore  v.  Adams  et  al..  26  OkL  48. 108  Pac.  382. 

[4]  The  policy  sued  upon  was  dated  Octo- 
ber 18, 1010,  or  ^ht  days  subsequent  to  the 
policy  In  the  Maryland  Casualty  Company 
referred  to  in  the  agreement  of  conns^ 
Evai  if  we  accord  to  the  word  'issued*'  the 
broad  meaning  contended,  we  would  not  be 
Justified  In  saying  that  the  evidence  conclu- 
sively shows  that  the  Insured  had  insurance 
other  than  that  set  out  in  his  statement  at 
the  time  the  policy  sued  on  was  issued.  Dis- 
cussing a  similar  proposition  in  Penn  Mutual 
XAte  Ins.  Co.  v.  Mechanies'  Savings  Bank  * 


Trust  Co..  72  Fed.  41S;  19  a  G.  A.  288,  88 
L.  B.  A.  88,  70.  Judge  Taft  says:  "It  la 
urged  for  the  defendant  however,  that  be- 
cause it  was  admitted  that  Schardt  made  an 
untrue  answer  concenUng  his  other  Insur- 
ance^ the  presumption  was  that  his  failure 
to  mention  it  was  intentional,  and  that  the 
court  should  have  so  Instructed  the  Jury. 
Had  the  defendant  requested  such  a  diarge, 
the  questlmi  would  then  have  been  presented 
for  decision.  But  instead  at  requesting  such 
an  Instruction,  defendant  framed  a  single 
idiarge,  which  Instructed  the  Jury  that  tb^ 
should  presume,  not  only  that  the  failure  to 
mmtlon  the  tact  was  intentional,  but  also 
that  it  was  material.  This  was  erroneoua, 
and  the  court  r^htly  refused  to  g^ve  It  But 
we  do  not  think  that  the  defendant  was  en- 
titled to  the  Instruction  that  the  admiasiott 
that  Schardt  had  a  policy  In  the  New  Tork 
Life  Insunnoe  Company,  and  failed  to  men- 
tion i^  raised  the  presumption  that  his  omls- 
^n  was  intentional,  or,  what  is  the  same 
thing,  that  it  was  fraudulent  There  is  a 
natural,  and  perhaps,  a  legal,  presumption 
of  the  continuance  of  a  state  of  knowledge 
as  of  tlie  state  of  sanity  or  marriage  and, 
it  being  admitted  Sdiardt  once  knew  that 
he  had  taken  this  policy  for  ^flOO,  that  he 
continued  to  know,  and  so  remembered  that 
he  had  the  policy  when  he  answered  the 
question  as  to  other  insurancfc  But  the  pre- 
sumption Is  not  conclusive^-  Men  do  forget 
entirely  a  fact  previously  known  to  them, 
and  they  do  forget  it  temporarily,  so  that 
th^  may  make  an  nntrue  statement  inad- 
vertently about  It  though  recently  known 
to  them.  The  powlblllty  or  probability  of 
their  doing  so  depends  on  the  character  of 
the  fact  In  question,  and  all  the  dreumstanc- 
es  under  which  the  misstatement  concerning 
It  is  mad&  Ttiere  Is  also  a  presumption 
that  a  man  does  not  make  a  fraudulent  mla- 
statement,  but  men  frequently  do,  neverthe- 
less, make  such  statements ;  and  the  question 
whether  the  presumption  Is  overcome  de- 
pends on  the  evidential  weight  to  be  given 
to  all  the  circumstances.  Including  possible 
motive,  togethOT  with  the  positive  evidence 
of  witnesses.  Tlie  two  presumptions  in  thia 
case  covered  the  same  ground  and  ven  con- 
flicting. Neither  was  conclusive,  and  it  was 
for  the  Jury  to  determine  from  an  the  dr- 
comstances  what  the  truth  wa&  It  would 
seem  proper  that  an  instruction  referring 
to  one  of  these  presumptions  should  also  re- 
fer to  the  other,  and  should  point  out  the 
duty  of  the  Jury  to  weigh  the  facts  and  dr- 
Gumstances  In  the  light  of  both." 

The  statnnent  attributed  to  the  Insured, 
which  it  la  alleged  was  false,  was  made 
eight  or  ten  days  subsequent  to  the  issuance 
of  the  policy  by  the  Maryland  Casualty  Oom- 
pany.  To  merdy  show  the  Issuance  of  that 
policy  does  not  to  our  mind  sustain  the 
charge  of  fraud  by  such  a  pr^Nmderance 
of  the  evidence  as  to  overcome  all  onwsing 
evidoioe  and  repel  the  opposlnc  evidence  <tf 
good  faith  on  the  part  of  the  tMoied. 
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Tbe  Jndcmait  of  tbe  court  bdow  la  ac- 
cordlngly  reversed,  and  tbe  cause  remanded 
for  a  new  trlaL  All  the  Justices  concur. 


BAGAN  T.  OmZEXS'  STATB  BANK  OF 

FOBAKl&B  «t  aL 
(Saprenw  Court  of  Oklalioiiia.  April  2%  1018.) 

(Svllabiu  fey  the  Court.) 

1.  Pbopbbtt  (I  9*)— Owubbship  of  Pbopebtt 
—Possession. 

PoBseauon  of  perBonal  property,  if  noez- 

ftlained,  !■  prima  facie  evidence  of  ownerehip 
Q  tbe  poneBSor. 

[Ed.  Note.— For  other  cases,  see  Property, 
Dec.  Dig.  I  0;*  EvideDCe,  Cent  Di«.  |  2457.] 

2.  EVIDBNCK  (I  273»)  — OWKBESHIP  OF  PlB- 
80HALTT. 

Acts  and  declaratioaa  of  the  possessor  of 
personal  property  coDcernins  the  same  are  ad- 
missible in  evidence  to  determine  the  nature  of 
such  possession,  although  not  made  in  the  pres- 
ence of  tb»  one  claiming  ownership  in  tiie  prop- 
erty. 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Gent  Dig.  H  1108-1120;  Dec  Dig.  |  273.*] 

•  Error  from  Osage  Oounty  Oourt;  O.  T. 
Bennett,  Judge. 

Action  by  D.  M.  Bagan  against  the  Gltl- 
aens*  State  Bank  of  rorak«  and  Q.  B.  3fod- 
dox.  Judgmmt  for  deflendanta,  and  plain- 
tiff brings  error.  Afflrmed. 

Orinstead,  Mason  &  Scott,  of  Pawbuska, 
for  plaintiff  In  error.  Joseph  D.  Mitchell  and 
H.  P.  Wlilte,  both  of  Pawhnska,  for  defend- 
ant In  error  Cltiaens*  State  BanlE. 

WILUAMS,  J.  Tbe  plaintiff  In  error,  D. 
M.  Ragan,  as  plaintiff,  sued  tbe  defendants  In 
error.  Citizens'  State  Bank  of  Foraker,  and 
O.  R.  Maddox  as  defendants.  In  replevin  to 
recover  possession  of  four  borses,  two  of 
which  were  called  roans.  The  defendant 
bank  with  its  codefendant,  G.  R.  Maddox,  as 
constable,  claimed  said  horses  by  virtue  of  a 
mortgage  to  tbe  said  bank  by  B.  1^  Ragan, 
the  son  of  tbe  plaintiff.  By  answw  they  put 
in  Issue  (1)  the  plaintiff's  ownership  of  said 
horses;  and  (2)  further  pleaded  estoppel 
against  said  plaintiff. 

Over  the  objection  of  the  plaintiff,  at  the 
Instance  of  the  defendant,  one  W.  C.  Heaton 
testified  as  follows:  "Q.  Were  you  aequaint- 
ed  with  B.  Iji  Ragan  In  his  lifetime?  A.  I 
was.  Q.  I  win  ask  you  Whether  or  not  you 
know  two  certain  roan  ponies  specified  In  a 
chattel  mortgage  glvai  by  B.  £<.  Ragan  to  the 
Citizens'  State  Bank  of  Foraker,  OkL,  under 
date  of  Uie  27th  day  of  January,  18107  A.  I 
do.  Q.  State  whether  or  not  if  you  evM*  bad 
any  conversation  with  B.  L.  Ragan  with  ref- 
erence to  the  ownership  of  such  property. 
(Objection;  overruled;  exception.)  A  I  did. 
Q.  State  what  such  conversation  was.  {Ob- 
jection ;  overruled ;  exception.)  A.  B.  L. 
Kagan  stated  to  me  that  he  .was  tbe  sole 
owner  of  tbe  butcher  shop,  ice  wagon,  and 
two  roan  ponies  specified  in  said  mortgage." 
Under  tlie  issue  of  estoppel  the  declaratlona 


of  tbe  said  B.  U  Ragan,  out  of  tbe  presence 
of  bis  father,  D.  H.  Ragan,  were  clearly  Inad- 
mis^ble,  unless  shown  to  have  thereafter 
been  broi^bt  to  his  .knowledge.  First  Na- 
tional Bank  v.  Klssare,  22  OkL  645,  08  Pac. 
433,  132  Am.  St  Rep.  644;  Holt  T.  Holt,  23 
Okl.  639.  102  Pac.  187. 

[1. 2]  As  to  the  issue  of  ownership,  there 
was  evidence  tending  to  prove  that  Oscar 
Graham  negotiated  a  trade  between  B.  L. 
Ragan  and  W.  G.  Brooks,  by  which  the  said 
B.  L.  Ragan  received  the  two  roan  ponies, 
the  said  Broolis  taking  therefor  a  gray 
mare.  The  evidence  of  Heaton  seems  to  be 
competent  on  this  issue  as  a  part  of  the  res 
gestte.  A  mere  declaration,  when  a  part  of 
tbe  act  of  possession,  is  evidence;  In  other 
words,  a  part  of  tbe  res  gestse.  Possession 
of  personal  property,  If  unexplained,  is  prima 
fiicie  evidence  of  ownership  In  the  possessor; 
but,  as  It  Is  consistent  with  ownership  in  an- 
ottxev.  It  Is  not  condnalve.  Whether  the 
person  In  possession  Is  the  owner  depoids  not 
upon  Oie  mere  fact  that  he  Is  in  possraslwi, 
but  npon  tto  nature  and  character  of  tluit 
possession.  These  are  evinced  by  his  con- 
duct with  regard  to  it  Tha  nature  of  such 
conduct  is  indicated  by  0ie  declarations  ac- 
companying It  SiOsHk  dedaratlons  are  not 
received  as  dectarattons  of  third  parties  to 
prove  the  txath  of  vhat  Is  asswted,  but  as 
being  of  themselves  acts  or  things  done  by  - 
them,  and  which  explain  or  diaracterize  the 
acta  which  tiiey  accompany,  and  show  their 
trne  character.  Lockwood  Bros.  t.  Frisco 
Lumber  Co.,  22  Okl.  51,  97  Paa  B62 ;  ATery 
V.  Clemens,  18  Conn.  30S,  46  Am.  Dec.  S23; 
Abbott  V.  HutChlns,  14  Me.  390,  31  Am.  Dec. 
69;  Darling  v.  Bryant  ft  Walker,  17  Ala.  11, 
52  Am.  Dec.  162;  Nelson  v.  Iverson,  17  Ala. 
216.  In  Avery  t.  demons,  sopra.  It  is  said : 
"It  is  stated  in  the  motion  that  tbe  testimony 
we  are  considering  was  unaccompanied  with 
any  evidence  that  the  declarations  of  Sim- 
mons were  made  in  the  bearing  or  with  tbe 
knowledge  of  the  plaintiff,  or  that  said  acts 
were  authorized  or  assented  to  by  the  plain- 
tiff, unless  this  might  be  inferred  from  the 
tact  ttiat  he  lived  some  four  or  five  miles 
from  Simmons,  and  bad,  without  objection 
or  Interference,  permitted  Simmons  to  use 
and  occupy  the  property  since  the  plalntia 
claimed  to  have  purchased  It  Proof  of  these 
circumstances  was  admissible  to  show  that 
the  plaintiff  knew  of  the  conduct  of  Sim- 
mons in  relation  to  the  property  and  assent- 
ed to  It  We  cannot  on  this  motion  say  that 
those  circumstances  were  insufficient  for  tliat 
purpose ;  it  was  the  province  of  tbe  Jury  to 
determine  their  weight"  Tbe  property  in 
the  Connecticut  case  was  a  wagon.  The  syl- 
labus is  as  follows:  "Possession  of  personal 
property  is,  if  unexplained,  prima  fade  evi- 
dence of  ownership  in  the  possessor.  Acts 
and  declarations  of  the  possessor  of  person- 
al property,  concerning  the  same,  are  admis- 
sible in  evidence  to  determine  the  nature  of 
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mdi  poasessloB,  ftltboni^  not  made  In  Oie 
iweaoice  at  Uie  one  clatmlng  ownerslilp  In  the 
Iffopwtr."  It  iB  not  contonded  that  tite  case 
waa  not  sobmltted  to  die  jury  under  proper 
InatniGtlona.  We  Uilnk  Hiat  tbe  evldoice 
preeeoted  a  case  for  the  detemilnation  of  the 
Jnry. 

Hie  Judgment  of  the  lower  court  is  affirm- 
ed. All  ttie  Justices  concur. 


HOGKER  T.  JOHNSON  et  aL 
(Supreme  Court  of  Oklahoma.   April  26, 1018.) 

(SyUaVuB  h$  the  Court) 
JuDQUKHT  d  ^*)^inusDionoN— Pbuuicp- 

TION. 

XJader  the  laws  In  force  in  the  Indian  Ter- 
ritory prior  to  the  erection  of  the  itate  when 
the  jndirmeiit  of  a  domeatic  court  of  record 
cornea  collaterally  Into  question,  the  preaump- 
tion  that  the  court  had  jurisdiction  of  the  aul>- 
jec^nlatter  and  parties  is  irrefragable  and  con- 
cluitTe,  unless  want  ot  jurisdiction  distinctly 
appears  on  the  face  of  tiie  record,  followins 
Plammer  t.  M.  D.  Wells  &  Co.,  6  lad.  T.  180^ 
90  S.  W.  303. 

[Bid.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  H  M9H>  833,  934;  Dec  Dig.  | 
4»(S.*] 

Error  from  District  Court,  McClaln  Coun- 
ty ;  B.  McMillan,  Judge. 

Action  by  L.  C.  Hocker  against  E.  B.  John- 
son and  John  Madden.  Judgment  for  de- 
fendants, and  plainticr  brings  error.  Revers- 
ed and  remanded. 

Rennle,  Hocker  &  Moore,  of  Purcell,  for 
plaintiff  in  error.  J.  F.  Sharp,  of  Oklahoma 
Uity>  and  J.  B.  Dndl^,  of  Norman,  for  de- 
fendants In  eiTor. 

WILLIAMS,  J.  The  plaintiff  In  error,  L. 
G.  Hocker,  as  plaintiff,  sued  the  defendants 
In  error,  E.  B.  Jobnaon  and  John  Madden, 
as  defendants,  in  a  replevin  action  to  recov- 
er [>oases^on  of  a  certain  bonse  which  bad 
been  removed  by  the  said  defendants  from  a 
certain  tract  of  land  allotted  to  Arennle  Lew- 
is as  a  member  of  the  Choctaw  Tribe  of  In- 
dians. The  betrs  of  said  Lewis  conveyed 
said  land  to  L.  O.  Hocker.  In  1904  one  Lind- 
say brought  suit  against  E.  B.  Johnson  and 
those  claiming  under  him  for  the  possession 
of  the  same.  By  agreement  Johnson  received 
the  rents  for  1904  and  was  to  occupy  said 
land  for  the  year  1905,  paying  as  rent  there- 
on $2.60  per  acre  for  all  of  the  land  that 
was  In  a  state  of  cultivation.  Johnson  held 
the  land  for  the  year  1905,  letting  the  same 
to  the  said  John  Madden  as  bis  tenant  At 
the  end  of  bis  said  term  Madden  refused  to 
vacate,  and  L.  O.  Hocker  instituted  an  eject- 
ment action  against  said  Johnson  and  his 
tenant,  Madden,  In  the  United  States  Court 
for  the  Southern  District  of  the  Indian  T&t- 
rltory,  at  PtKcell.  On  November  12,  1906, 
Judgment  was  rendered  for  the  possession  of 
the  same  against  the  said  B.  B.  Johnson; 
the  cause  having  been  dismissed  aa  to  said 
Madden.  The  houae  In  question  was  occupied 


I  dnzlng  1906  by  Maddm  holding  under  Jobn- 
I  aOD  and  In  1906  by  Lee  Dover  under  UblA- 
I  den.  During  1907  Lee  Dover  oooupled  under 
contract  with  Jtita  0.  Adams,  as  tenant  ot 
Ii.  a  Hocker. 

The  plaintlfT  Bpedall;  pleaded  the  r^Uon 
oC  landlord  and  tenant  and  the  judgment 
In  the  ejectment  actimi.  The  defendants  by 
answer  beaded  that  the  judgment  waa  fraud- 
ulently ohtained  in  that  Johuson  had  been 
Informed  by  Oie  plaintiff  that  the  case  would 
be  dismissed,  and  for  that  reason  did  not 
appear.  To  this  answer  a  demurrer  having- 
been  filed  was  overruled  and  then  a  r^ly 
filed.  The  case  waa  tried  to  the  court  with- 
out a  Jury.  The  issues  were  found  in  Atvor 
of  the  defoidan^  and  ju^ment  rendered  ac- 
cordingly. 

The  judgment  rendered  against  the  d^eod- 
ant  B.  B.  Johnson  rented  as  follows:  "On 
this  day  comes  the  plaintiff  by  his  attorney, 
J.  W.  Hocker,  and  dismisses  the  same  as  to 
the  defendant  John  Uaddoi  and  annonnces 
ready  tea  trial  as  to  the  defendant  &  B. 
Johnson,  and  said  defendant  cornea  no^  and 
the  court  finding  that  said  defokdant  B.  B. 
Johnstm  has  been  legally  arared  with  som- 
mona  herein,  and  not  having  answered  here- 
in, and  having  been  called  three  ttmes,  still 
comea  not  but  wholly  makes  defiiid^  and  the 
plaintifl  Introducea  his  testimony  as  to  right 
of  possession  to  the  land  sued  tor  and  wair- 
ing  damages,  the  eourt  duds  for  the  plaintifl 
that  he  is  entitled  to  tiie  possessUm  of  the 
lands  in  controversy." 

The  controlling  question  In  this  case  is  aa 
to  whether  the  trial  court  axed  In  overruling 
plaintiff's  demurrer  to  the  answer  of  defoid- 
ants.  The  judgment  ui>on  which  plaintiff  In 
error  relied  having  been  rendered  in  the 
United  States  Court  for  the  Indian  Territory 
under  the  laws  then  existing,  the  rights 
thereunder  were  not  affected  by  the  change 
In  the  form  of  government  Armstrong,  Byrd 
ft  Co.  V.  Phimps,  28  Okl.  808,  IIB  Pac  870; 
section  366,  Williams'  Anno.  Const.,  and  cita- 
tions thereunder. 

U  nder  the  authority  of  Southern  Pine 
Lumber  Co.  et  al.  v.  Ward  et  al..  16  OkL 
131,  86  Pac.  459,  this  judgment  Is  sought  to 
be  attacked  in  this  manner  on  the  ground  of 
fraud  on  the  theory  that  the  plaintiff  In  error 
In  claiming  the  benefit  under  snch  proceed- 
ing, the  validity  of  the  proceeding  under 
which  the  Judgment  was  rendered  may  be 
inquired  Into.  Regardless  of  what  may  be 
the  rule  here  now,  that  was  not  the  case 
under  the  laws  in  force  under  which  the 
Judgment  was  rendered. 

In  Piummer  v.  Wells  ft  Co.,  6  Ind.  T.  189, 
90  S.  W.  308,  the  Judgment  relied  on  was 
presented  to  Plummer,  administrator,  for 
allowance  as  a  claim  against  the  estate  of  his 
Intestate.  Objection  was  made  to  its  allow- 
ance on  the  ground  that  the  judgmoit  was 
rwdered  without  any  service  titSiet  having 
been  had  upon  or  any  appearance  made  by 
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his  intestate,  nte  caose  was  referred  to  a 
probate  commlaaloner,  who  found  sacli  to  be 
tbe  facts  and  so  reported  to  the  court  Judg- 
ment, however,  was  rendered  against  th&  ad- 
ministrator on  the  ground  that,  the  judgment 
having  been  reidered  by  a  court  of  record, 
service  and  JoiladlcUon  were  presumed,  and 
aucdi  presumption  was  Irrefragable  and  con- 
dudve,  unless  the  want  of  Jnrisdlctiai  ap> 
pears  In  the  face  of  the  record. 

Again,  where  the  party  relies  upon  the  ver- 
bal asanrancee  of  the  attorney  of  the  oppos- 
ing party  that  no  judgment  would  be  taken, 
but  that  the  cause  would  be  dismissed,  and 
In  violation  of  this  verbal  agreement  judg- 
ment Is  taken  by  default,  it  Is  a  serious  qu&s- 
don  as  to  whether  the  party  relying  upon 
Such  verbal  assurances  Is  so  firee  from  laches 
as  to  be  able  to  show  such  diligence  as  Is  re- 
quired to  avoid  the  judgment  Norman  v. 
Bums,  67  Ala.  248;  Ex  parte  Wallace,  60 
Ala.  287 ;  OolUer  and  Wife  v.  Falk,  66  Ala. 
223;  Collier  v.  Parish,  147  Ala.  526,  41  South. 
772.  However  It  Is  not  essential  to  deter- 
mine that  question'  here. 

The  Judgm^t  of  the  trial  court  Is  reversed, 
and  the  cause  remanded,  with  instructions  to 
grant  a  new  trial  and  proceed  In  accordance 
with  tlilB  oghOotL  All  tbe  Justtees  ccmcor. 


RUMPH,  Coun^  Treasurer,  v.  JOINES  et  aL 

(Supreme  Court  of  Oklahoma.   Ma;  14,  1912. 
Behearing  X>enied  April  IS,  1913.) 

(Syllabiu  &v  iM  Court.) 

CoLUiCTioK  or  Taxes— INJUNCTJOK, 

Beversed  and  remanded,  with  directions  to 
dismiss  the  bill  upon  tbe  authority  of  In  re 
Appeal  of  J.  W.  McNeal  from  tbe  Action  of 
tbe  State  Board  of  Equalizatiou,  128  Pac.  286, 
and  Ira  WilUams,  as  Co.  Clerk  of  Oarfield  Co., 
V.  Garfield  Exchange  Bank,  132  Pac.  — ^f.  band- 
ed down  this  term. 

Williams,  J.,  dissenting. 

Error  from  IMstrlct  Court,  Carter  County ; 
S.  H.  BusseU,  Judge. 

Action  by  U.  S.  Joines  and  others  against 
D.  M.  Rumph,  County  Treasurer.  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
Reversed  and  remanded,  with  dlrectlonB  to 
dismiss. 

James  H.  Mathers  and  W.  R.  Bleakmore, 
both  of  Ardmore,  for  plaintUf  in  error. 
Cruce  dc  Potter,  <tf  Ardmore^  for  defendants 
In  error. 

KANB,  J.  This  was  a  -suit  in  equity,  com- 
menced In  the  district  court  of  Carter  coun- 
ty by  the  defendant  in  error  and  29  oth- 
ers, as  plaintiffs,  against  the  plaintiff  in  er- 
ror, as  treasurer  of  said  county,  for  the 
purpose  of  enjoining  him  from  enforcing  the 
collection  of  taxes  assessed  and  levied  against 
the  property  of  the  plaintiffs  according  to 
an  alleged  unlawful  increase  in  the  assess- 
ed valuation  of  such  property  made  by  the 
State  Board  of  BquaUzatlon.   The  petition 


alleges,  In  substance,  that  the  plaintlCEs  are 
residents  and  owners  of  property,  real  and 
personal.  In  Carter  county;  that  they  ren- 
dered their  property  for  taxation  at  its  ac- 
tual value,  estimated  from  what  It  would 
bring  at  a  fair  sale;  that,  after  the  assess- 
ments had  been  made  and  equalized  by  the 
county  board  of  equalization,  the  list  of  as- 
sessments was  sent  to  the  State  Board  of 
Equalization;  that  the  total  valuation  of 
the  property  in  said  county  was  not  less  than 
the  fair  average  valuation  whldli  the  prop- 
erty of  said  county  bore  to  all  the  other 
property  in  the  state ;  that  the  State  Board 
of  Equalization  Increased  the  valuation  of 
every  county  In  the  state,  claiming  that  the 
same  was  not  fixed  at  its  fair  valuation, 
and  raised  the  valuation  In  Carter  county 
from  $10,886,443  to  $14,603,285.  an  increase 
In  said  county  of  about  46  per  cent  over 
that  made  by  the  county  board;  that  the 
county  clerk  of  Carter  county,  upon  receiv- 
ing the  certificate  of  the  State  Board  of 
Equalization,  increased  the  valuation  of 
each  of  the  defendants  in  error  upon  the  real 
or  personal  property  or  both,  and  extended 
such  increase  upon  Uie  tax  rolls  against  their 
property;  that  such  taxes  and  assessments 
so  Increased  were  by  plaintiff  in  error  ex- 
tended upon  his  books  as  treasurer  and  levied 
against  the  property  of  defendants  in  er- 
ror, and  as  such  are  a  lim  and  incumbrance 
upon  their  property;  that  the  action  of  the 
State  Equalization  Board  In  raising  the  as- 
sessed valuation  of  the  several  counties  of 
the  state,  Including  Carter  county,  was  not 
for  the  purpose  of  equalizing  the  assessment 
of  the  several  counties,  but  for  tbe  purpose 
of  increasing  the  assessment  in  order  to  cre- 
ate a  greater  revenue ;  and  that  such  action 
of  the  State  Equalization  Board  was  unlaw- 
ful and  void.  The  prayer  of  the  plaintiffs  Is 
that  tbe  plaintiff  in  error  and  all  persons 
acting  by,  through,  or  -under  him  be  perpet- 
ually enjoined  from  the  collection  of  the  tax- 
es levied  against  tbe  property  of  the  defend- 
ants In  error  according  to  such  Increased 
valuation.  A  demurrer  to  the  petition  was 
overruled  by  the  court  ancl,  tbe  defendant 
declining  to  plead  further,  a  peremptory  in- 
junction was  issued  In  accordance  with  Qie 
prayer  of  the  petition  to  reverse  wbidi  tiiis 
proceeding  in  error  was  commenced. 

It  is  apparoit  that  ttie  questions  herein 
involved  are  identical  In  principle  with  those 
decided  by  this  court  in  Re  Appeal  of  J.  W. 
McNeal  from  the  State  Board  of  Equaliza- 
tion, 128  Pac.  286,  and  Ira  Williams,  as 
Ooonty  Gleife  of  Garfield  County,  v.  Garfield 
Exchange  Bank,  132  Paa  — ,t  handed  down 
at  the  present  term. 

Upon  the  authority  of  those  cases,  the 
judgment  of  the  court  below  must  be  revers- 
ed, and  the  cause  remanded,  with  directions 
to  dismiss  the  bill.  All  the  Justices  concur, 
except  WILLIAMS,  J.,  who  dissents. 

i  RrtieariDg  peodlng. 
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SHALLDMBIEBGBR  et  tL  t.  BBADT. 
(Supreme  Court  of  Oklahoma.    Feb.  18,  191S. 
Bahearins  Denied  May  13.  1913.) 

(SylittbuM  bv  tk9  GourU 
X.  Nxw  TaiAL  (I  2*)  —  Aoxioir  oh  Agubbd 

SXA.TEMXNT  OS  FACTS. 

A  court  baa  the  right  to  grant  a  new  trial 
during  the  term  where  it  has  rendered  a  judg- 
ment upon  an  agreed  statement  of  facta. 

[Gd.  I^ote.— For  other  cases,  see  New  Trial, 
Cent  Dig.  U  4,  6 ;  I>ec.  Dig.  {  2.*] 

2.  M^aXEB  AHD  Sbbvant  (S  5*)  —  Coufkhu- 

TiON— Relation  ot  Pasties. 

A  contract  between  a  coustmction  com- 
pany and  B.  provided  that  the  company  should 
construct  a  building  according  to  plana  and  spec- 
ifications; that  it  should  furnisU  all  necessary 
machinery  and  tools;  that  it  should  purchase 
material  for  the  buuding,  and  should  employ 
labor,  and  receive  as  compensation  6  i^er  cent, 
of  the  total  cost  of  all  labor  and  materials  fur- 
nished. The  twelfth  article  of  the  contract 
provided:  "That  the  contractor  shall  keep  a 
constant  superrision  of  said  work  to  the  end 
that  there  be  no  delay  by  reason  of  being  oat 
of  material*  and  shall  see  that  there  is  no  de- 
lay by  reason  thereof,  and  shall  see  that  the 
labor  i«  effident  and  kept  at  work.  The  owner 
and  her  agent  may  continuously  inspect  the 
labor  and  material  for  that  purpose  and  re- 
quire the  diachane  of  any  laborer  that  Is  In- 
competait  or  laemden^  and  shall  at  all  times 
have  free  aceeas  to  inspect  all  the  invoices  for 
materials  and  all  the  orders  therefor,  and  the 
pay  roll  and  time  boobs  of  the  contractor." 

that  a  foreman,  whose  duty  it  waa  to 
"saperTise  Uw  -woTk.  of  the  laborers  on  said 
building,  accelerate,  direct,  and  control  same, 
and  see  that  the  same  is  performed  in  accord- 
ance with  the  plans  and  specifications,  and  to 
keep  the  time  of  the  laborers  on  said  boUdinA" 
was  engaged  in  duties  imposed  upon  the  com- 
pany by  Uie  contract,  and  waa  not  a  laborer  for- 
whose  compensation  B.  was  responsible  under 
the  contract. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  6 ;  Dec.  Dig.  f  6.*] 

Commissioners*  Opinion,  DiTlalon  Mo.  2. 
Brror  from  District  Oonrt,  Tulsa  Ooonty; 
Ia  M.  Poe,  Judge. 

Submission  ot  controversy  between  F.  R 
Sballenberger  and  J.  F.  Shallenberger,  do- 
ing business  as  the  Sballenberger  Construc- 
tion Company,  against  B.  G.  Brady.  Judg- 
ment tor  defendant,  and  plalntUEs  bring  er- 
ror. Affirmed. 

Woodson  NorreU.  (tf  Tulsa,  and  W.  O.  Uo- 
Nary,  of  C&uunbetlno,  N.  H.,  for  plaluturs  in 
vttox.  Blddistm  ft  Ghmpbell,  of  Tulsa,  for 
defendant  In  emnr. 

BOSSS^  a  Tbls  was  a  proceeding  un- 
der section  6051,  Gomp^  Lw  1909,  b7  which 
the  parties  submitted  a  controversy  to  tbe 
district  court  of  Tulsa  oonnty.  The  facts 
agreed  uptm  are  tluit  the  Sballaibeqpers  are 
engaged  In  business  as  a  construction  com- 
pany, and  as  such  take  contracts  for  the 
bulling  of  houses;  that  as  sudi  company 
th^  entered  Into  a  omtract  wltti  the  defend- 
ant^ B.  C.  Brady,  to  build  for  her  a  certain 
building  in  the  city  of  Tulsa.  The  contract 
entered  Into  is  attached  to  the  agreed  state- 


ment of  facts:  Tbls  flontiact  provides  that 
ttie  constmctlm  oompany  shall,  under  tha 
dtrecttona  of  tbe  architect,  oonstnuft  a  cer- 
tain building  in  the  dly  of  Tulsa,  according 
to  plans  and  speciflcatlosis  prepared;  that 
the  companr  shall  furnish  aB  necessarr  ma- 
(diinery  and  too)a  and  do  everything  neces- 
sary to  carry  out  Hw  contract 

The  sixth  artide  of  the  ocmtraet  Is  as 
follows:  *mie  contractor  shall  purduse  the 
material  for  said  building  at  not  to  eneed 
the  lowest  price  at  whicfh  tbe  same  can  be 
purdiased,  quality  or  equal  quality  betaig 
considered,  and  shall  wnploy  labor  at  not 
exceeding  the  standard  and  cnrroit  scale  ot 
wages  in  Tulsa  at  Uie  time,  and  shall  not 
purchase  material  for  such  crastruction  with- 
out  conferring  wltti  the  owner  w  her  agmt 
for  tiie  determination  of  ttie  price  and  quali- 
ty thereof;  and  shall  not  purchase  suiA 
material  at  a  price  in  excess  of  that  at 
which  the  owner  can  purchase,  nor  shaU  the 
contractor  empU^  labor  tliat  is  inefficient  ox 
at  a  price  fn  excess  of  tliat  at  which  tbe 
owner  can  onith^  equals  skilled  and  efflr 
dent  labor." 

The  twelfth  arttde  of  tbe  otmtract  is  as 
follows:  "The  contractor  shall  keqp  a  C(m> 
stant  supervlslai  ctf  said  woA,  to  tbe  end 
that  Uiere  be  no  delay  b7  leason  of  bdng  out 
of  material,  and  ahall  see  that  there  Is  no 
dday  lay  reason  thereof,  and  shaU  see  that 
the  lalwr  Is  effldent  and  kept  at  wwfc.  The 
ownoc  and  her  agoit  may  continuously  in- 
qwct  the  labor  and  matolal  txa  ttaat  pur- 
pose and  require  the  dlscbarge  of  any  laborer 
that  is  Incompetent  or  ineffldmt,  and  shall  at 
all  times  have  fMe  access  and  inspection  of 
the  invoices  of  mateiW  and  of  tbe  orders 
therefor,  and  the  pay  roll  and  time  books  «f 
the  contrador." 

Artlde  IS  (tf  the  contract  is  as  followa: 
*^e  owner  shaU  pay  for  all  material  when 
due,  and  diaU  pi^  the  Iat>or  weekly,  and  in 
addition  shall  pay  tbe  ccmtractor  as  com- 
pensation to  bim  for  tbe  full  performance 
of  this  contract,  6  per  cent  of  the  total  cost 
of  all  labor  and  material  by  hbn  furnished, 
used  or  employed  in  tbe  perCoimance  (tf  bis 
contract,  not  including  any  nucbinery  or 
tools,  and  said  payments  shaH  be  paid  as 
follows:  Six  per  cent  lA  tbe  weddy  pay  roll 
for  labor  to  be  paid  on  the  flrst  of  eadt 
numth  and  6  per  cent  of  the  coat  vi.  all 
labor  and  materials  used  in  the  eonstroction 
of  building  when  Mils  for  same  become  due.** 

There  are  a  number  of  other  provisions  in 
tbe  contract,  bnt  tbey  are  not  material  to 
the  question  involved,  nils  agreed  state- 
ment of  facts  contained  tbe  following  para- 
graph: "The  plaintiff  has  enipl<ved  in  tbe 
OAStruction  of  said  building  a  foreman 
whose  duty  it  is  to  supervise  the  work  of 
tbe  laborers  on  said  building,  accderate,  di- 
rect and  contrd  same,  and  see  that  the 
same  is  poformed  in  accordance  with  tbe 
plans  and  spedflcatlons,  and  to  keep  the 
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time  of  the  laborers  on  said  bnlldlng.  Ttat 
the  said  foreman  has  performed  tbe  said 
senrlces  on  said  bnlldlng  at  the  agreed  com- 
pensation between  himself  and  the  plaintiff 
at  95  per  day,  so  tliat  the  amount  actually 
earned  by  said  foreman,  at  said  rate,  is 
9369.10  for  services  actually  performed  as 
herein  set  ont  That  the  defendant  refuses 
to  pay  said  foreman,  and  contends  and  claims 
that  she  is  not  liable  therefor.  That  the 
duties  performed  are  duties  provided  for 
under  said  contract,  and  the  plaintiff  claims 
that  the  wages  of  said  foreman  are  part  of 
the  total  cost  of  the  labor  famished  by  him, 
and  ttiat  the  services  i)erformed  by  said  fore- 
man are  necessary  and  a  customary  part  of 
the  labor  on  said  structure." 

The  trial  court  rendered  a  judgment  In 
favor  of  the  construction  company  for  the 
amount  of  the  foreman's  wages.  The  de- 
fendant, Brady,  filed  a  motion  for  new  trial. 
The  company  moved  to  strike  the  motion  for 
new  trial  from  the  flies  tor  the  alleged  rea- 
son that  a  new  trial  cannot  be  granted  where 
a  Judgment  Is  rendered  upon  an  agreed  state- 
ment This  motion  was  overruled,  and  the 
action  of  the  court  in  overruling  It  is  as- 
signed as  error. 

[1]  The  company  takes  the  position  that 
the  court  had  no  right  to  set  aside  the  Judg- 
ment because  the  &ct8  were  agreed  upon. 
This  contention  is  without  merit  The  Judg- 
ment was  set  aside  at  the  same  term  at 
which  it  was  rendered.  A  court  has  con- 
trol of  its  proceedings  during  the  term  and 
may  set  aside  a  Judgment  upon  motion  or 
upon  Its  own  motion,  In  proper  cases,  at  any 
time  during  the  term.  When  a  court  sets 
aside  a  Judgment  during  the  term  at  which 
it  was  rendered,  the  only  question  upon  ap- 
peal is  whether  the  Judgment  should  have 
been  set  aslde^  not  whether  the  court  had 
Jurisdiction  to  set  it  aside.  Of  course,  in 
order  for  a  party  to  take  advantage  of  the 
court's  refusal  to  set  aside  a  Judgment,  he 
must  have  complied  with  the  statute  with 
reference  to  motions  for  new  trials,  but  his 
failure  to  do  so  does  not  afFect  Oi^  Juris- 
diction of  the  court  to  act 

In  this  case  the  parties  agreed  on  a  state- 
ment of  facts  which  the  company  asserted 
entitled  it  to  recover,  and  which  the  de- 
fendant denied  entitled  it  to  the  relief  sought 
The  court,  therefore,  acted  upon  It  exactly  as 
if  the  company  bad  brought  an  action  in 
the  ordinary  way,  had  stated  In  Its  petition 
the  same  facts  contained  In  the  agreed 
statement,  and  Brady  had  demurred  to  the 
petition.  The  court  would  have  had  the 
right  after  overruling  the  demurrer,  and 
upon  further  consideration,  to  set  aside  tiie 
Judgment  overruling  tbe  demurrer  and  to 
enter  a  Judgment  sustaining  it.  It  would 
be  a  reproach  to  the  law  If  the  trial  court 
had  no  power  to  correct  a  manifest  error  at 
the  term  when  committed. 

The  main  question  in  this  case  involves 


simply  the  construction  of  the  contract  un- 
der which  the  company  was  employed.  The 
twelfth  article  of  the  contract  seems  clearly 
to  require  the  contractor  to  perform  the 
same  duties  which  the  third  paragraph  of  the 
agreed  statement  shows  were  actually  per- 
formed by  the  foreman.  The  foreman  super- 
vised, directed,  and  controlled  the  laborers 
and  saw  that  the  labor  was  performed  In 
accordance  with  the  spedflcatlona.  He  also 
kept  the  time  of  the  laborers.  The  twelfth 
paragraph  of  the  contract  required  the  con- 
tractor to  ke^  a  constant  supervision  of  the 
work  and  to  see  that  the  labor  was  effldent 
and  kept  at  work,  and  contemplated  the 
keeping  of  time  books  by  the  contractor ;  and 
other  portions  of  tbe  contract  required  him 
to  do  the  work  according  to  the  specifica- 
tions. It  is  true  that  the  third  paragraph  of 
the  agreed  case  contains  the  statement  that 
plaintiffs  claim  the  wages  of  a  foreman  are 
part  of  the  total  cost  of  the  labor  furnished 
by  them,  and  that  the  services  performed  by 
the  foreman  are  a  necessary  and  a  customa- 
ry part  of  the  labor.  But  no  proof  that  It  la 
customary  for  the  owner  to  pay  a  foreman 
In  such  cases  was  made,  and  that  fact  was 
not  agreed  to. 
The  Judgment  should  be  affirmed. 

FEB  CUaiAM.   Adopted  In  wholft 


MISSOURI,  O.  ft  G.  BT.  Ca  v.  SMITH. 
(Supreme  Court  of  Oklahoma.   Nyv.  26^  1912. 
Behearing  Denied  May  13,  1913.) 

(BvlMut  H  the  Court.) 

Appbal  Ann  Ebsoa  (|  5G1*)  —  Sutjoi  of 
Case-Made— Rbvibw. 

Where  a  case-made  Is  not  served  within 
the  three  days  allowed  tv  statute  (section  6074- 
6076,  Gomp;  Iawb  1909),  and  no  order  is  made 
within  that  time  extending  the  time  for  service 
of  the  same,  a  purported  case-made  served  out 
of  time  is  a  nullity,  and  presents  as  such  nothing 
for  this  court  to  review. 

_[Ed.  Mot&— For  other  eases,  see  Appeal  and 
Error.  Gent  Dig.  U  200L-2S06,  2S5S-2659; 
Dee.  Dig.  1  064.*] 

Cmnmlaslonera'  Oplnlim,  Dlrlsbm  Ma  2. 
Error  from  District  Oonrt,  Mask<««e  Govn- 
ty;  John  H.  Kln^  Judge. 

Action  by  Oscar  I*.  SmiUi  against  tbe  Mis- 
souri, CHdahonm  &  Onlf  Ballway  Gompany. 
Judgmmt  for  plalntUT,  and  defendant  brings 
error.    Dismissed.  ' 

E.  B.  Jones,  of  Muslmgee,  tor  plaintiff  In 
error.  W.  W.  Oresham,.of  Vacmier,  for  de- 
f»idant  in  error. 

BBEWEB,  a  This  case  was  filed  in  the' 
district  court  of  Muskogee  county,  OkL,  on 
the  17th  day  of  November,  1909.  It  was 
tried  on  the  13th  day  of  September,  1910, 
resulting  In  a  verdict  for  the  defendant  In 
error,  who  was  plaintiff  below.  A  motion  for 
new  trial  was  filed  September  16,  1910,  and 


•lte«lhveaaMSMiaiutopleaadBwtleBN1IHBBaiaDM.IHK.ftAin.I>lc.Kw-No.8wiMftR«p'r  Indnea 


Digitized  by 


Google 


1098 


181  PAOinO  BEFOBTEB 


(OkL 


waa  OTermled  on  October  let  thereaft^,  and 
Jndgmoit  entered  on  that  day. 

The  record  falls  to  show  that  any  order 
was  made  extending  the  time  for  serving  a 
case-made  at  the  time  or  within  three  days 
after  the  time  the  motion  for  new  trial  was 
orerruled.  It  Is  tnie  that  on  November  18, 
1910,  an  order  was  made  which  purports  to 
be  a  farther  extentlon  of  time  and  a  similar 
order  was  again  made  December  30th,  pur- 
porting to  grant  a  further  extentlon  of  time, 
but  both  of  these  orders  were  made  without 
authority  of  law,  for  the  reason  that  the 
court  at  the  time  they  were  made  Is  not 
shown  to  hare  had  any  power  to  make  them. 
Under  section  6074  and  6075,  Comp.  L. 
1909,  a  case-made  mast  be  prepared  and 
served  upon  the  adverse  party  within  three 
days  of  the  date  of  the  Judgment  in  the  case, 
unless  for  good  cause  shown  the  time  there- 
for Is  extended  by  the  coart  The  case- 
made  in  this  apfteal  was  not  prepared  and 
served  within  three  days,  nor  does  the  rec- 
ord show  that  within  that  time  an  order 
was  made  extending  the  time,  and  as  this 
has  been  held  to  be  Jurisdictional,  and  as 
the  only  errors  assigned  and  complained  of 
here  are  errors  occurring  at  the  trial,  we  are 
without  authority  to  examine  and  pass  up- 
on the  questions  raised.  Saxon  t.  Hardin, 
29  Okl.  17, 118  Paa  264 ;  Lathlm  t.  Schlack. 
27  Old.  622,  112  Pac.  968;  Bettls  t.  CargUe 
et  aL,  2S  OkL  301,  100  Pac.  436;  Willson  t. 
milaon,  27  OkL  419.  112  Pac.  970;  Carr  t. 
Thompeon,  27  Okl.  7,  110  Pac.  667;  First 
National  Bank  of  Shawnee  v.  Oklahoma  Na- 
tional Bank  of  Shawnee,  29  Okl.  411,  IIS 
Pac  674. 

Tbertfore  for  the  reasons  given  this  case 
must  be  dismissed. 

PBB  GUBIAM .   Adopted  in  whola. 


TBAVIS  T.  WAKHN. 
(Supreme  Court  of  Oklaboma.   April  29,  19^) 

(BvUahvs      Me  Court.) 

APFUL  AMD  IteBOB  (|  778*)  —  DlSKISSAt  — 

Failubb  to  Fiu  Bbiefs. 

Same  aa  io  Leavitt  et  aL  v.  Commercial 
National  Bank,  26  OkL  164,  100  Pac.  71. 

[bd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8104.  8108-8110;  Dea 
Dig.  i  778.«] 

Error  from  District  Court,  Garfield  Coun- 
ty; A.  L.  Zinaer,  Judge  pro  tem. 

Action  between  Frank  C.  Travis  and  Sam 
P.  ^ken.  E^rom  tbe  Judgment,  Travis 
brings  error.  Dismissed. 

Stoics  A  Manatt,  of  Enid,  for  plaintiflF  in 
error,  H.  O.  UcKeever,  of  Enid,  for  defend- 
ant in  error. 

WILLIAMS,  3.  On  May  24,  1811*  the  pe- 
tition in  error,  wlQi  transcript  attached,  was 

Sled  in  this  court  On  the  same  date  the  de- 


fendant in  error  entered  appearance  and 
waived  isaoance  of  summons.  On  December 
12, 1912,  the  cause  was  set  for  submisslfm  on 
March  IS,  1918.  No  brief  has  been  filed 
pursuant  to  the  requirement  of  rule  7. 

The  proceeding  In  errw  Is  disml— eJ.  All 
the  JusUcoi  ooncnr. 


WILES  T.  COBB  et  aL 
(Soprems  Odurt  of  Oklahoma,  i^ril  2^  IStS.) 

(SwIUbv  by  Oe  OourtJ 

Appku  Airn  Ebiob  (|  827*)— Necebbabt  Pas- 

Tns. 

All  persons  who  are  parties  to  proceedings 
in  the  trial  court  whose  interest  wUl  be  ad- 
versely affected  by  a  reversal  of  the  Judgment, 
must  be  made  parties,  either  as  plalnuff  or  de- 
fendant in  error  in  this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  1796,  1814^-1820,  1822- 
1835;  Dec.  Dig.  1  327.*] 

Error  from  Superior  *Court,  Muskogee 
County ;  Farrar  L.  McCain,  Judge. 

Action  by  Genevieve  V^ley,  by  Hattie  G. 
^ley,  her  guardian,  against  Henry  C.  Cobb 
and  others.  Judgment  for  def^dants,  and 
plaintiff  brings  error.  Dismissed. 

^meth  S.  Murddson  and  Edward  C 
Grlesel,  both  of  Muskogee,  for  plaintiff  In 
error.  James  L,  Allen,  of  Muskogee,  for  de- 
fendant In  error  Maggie  E.  Bdmondson. 

WILLIAMS,  J.  This  proceeding  In  error, 
by  means  of  a  transcript,  seeks  to  review 
the  Judgmept  of  the  trial  court  wherein 
Genevieve  Wiley,  her  guardian,  Hattie  6. 
Wiley,  as  plaintiff,  sued  Hairy  Cobb  individ- 
ually, and  also  as  executor  of  the  estate  of 
Walter  Wiley,  deceased,  and  Maggie  B.  Ed- 
mondson  and  Oscar  Meyers,  defendants,  to 
have  set  aside  and  vacated  a  certain  Judg- 
ment made  and  entered  in  the  superior  court 
of  Muskogee  county,  Okl.,  on  June  19,  1910, 
between  the  same  parties.  In  which  Judgment 
said  plaintiff  recovered  of  and  from  the 
said  defendant  Ma^e  E.  Edmondson  tbe 
sum  of  $300,  and  the  title  to  the  possession 
of  the  N.  a  )4  of  the  N.  E.  %  of  section  9. 
township  14  north,  and  range  18  east,  was 
quieted  in  plaintiff  as  .  against  aU  <tf  said  de- 
fendants, Henry  a  Ccbh,  as  an  Individual. 
Henry  C.  Gobl^  as  executor  of  the  estate  4^ 
Walter  Wiley,  deceased,  Maggie  E.  Edmond- 
son, and  Oscar  Meyers,  and  said  d^endants 
were  forever  enjoined  from  settliv  up  any 
claim  thereto  adverse  to  the  title  of  the  plain- 
tiff, said  plaintiff  b^ng  adjudged  to  be  tbe 
owner  in  fee  simple  thereof;  and  further 
said  plaintiff  recovered  of  and  from  Henry 
G.  Cobb,  executor  of  the  estate  of  Wtiter 
Wiley,  deceased,  the  sum  of  $64,  and  It  was 
further  decreed  that  the  title  and  posses- 
sion of  the  said  Maggie  B.  Edmondson  to 
the  W.  )i  of  tbe  N.  E.  ^4  of  secUon  9,  town- 
ship 14  north,  and  rai^  18  east,  be  quieted 
as  against  the  plaintiff,  Genevieve  Wiley,  and 
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tibe  oOut  d^endutB,  and  each  and  all  of 
them,  and  all  jteaom  claiming  under  them 
or  any  of  them,  and  they  were  forever  en- 
Joined  fnxn  — tting  op  any  claim  to  said 
iranlaes*  or  uy  part  thereof  advene  to 
the  title  and  pooaooolon  of  the  said  Maggie 
B.  Bdmondflon,  the  aald  Uaggle  Edmond- 
•on  bting  adjodced  to  be  ^  owner  In  fee 
«Unple  of  aald  property;  and  It  waa  further 
decreed  that  the  aald  Maggie  B.  Edmond* 
am  do  have  and  recover  of  Henry  a  Cobb, 
M  executor  of  the  eatato  of  "Valter  Wiley, 
deceased,  the  anm  of  $101,  and  farther  that 
the  defendants  Hairy  G.  Cobb  and  Oscar 
Meyers  do  have  and  recover  their  costs  there- 
in eq>ended.  Said  Judgment  waa  rendered 
responsive  to  Issues  as  framed,  ezc^  as  to 
<tacar  Meyers,  which  was  by  defiiult 

It  is  stated  in  the  brief  on  the  part  of 
the  defendant  in  emv,  which  Is  not  de- 
nied, and  It  seuna  to  be  conceded  by  the 
plaintiff  in  error,  aa  no  contrary  ccmtentlon 
has  been  made  in  this  court,  that  Henry 
a  OoU^  as  aa  Individual,  and  Henry  C. 
Cobb,  aa  ezeeotor  of  the  eatate  of  Walter 
Wiley,  and  Oscar  Meyers  have  not  been  made 
parties  to  this  proceeding  dther  aa  plainUfls 
or  daCdndants  in  error.  Ndtlier  does  it  ap- 
pear that  they  or  either  of  them  have  waived 
the  Innance  of  summons  ta  wror,  not  have 
tbey  In  any  way  Altered  an  appearance  in 
this  court  Oonnsel  for  Maggie  EL  Bdmond- 
son,  the  deftodant  in  error,  have  therefore 
moved  tliat  this  proceeding  be  dlamissed  on 
the  ground  that  this  court  has  not  acquired 
Jurisdiction  for  want  at  necessary  parties. 
The  time  In  which  a  proceeding  In  error  may 
be  commenced  In  this  court  to  review  the 
Judgment  of  the  lower  court  has  already  ex- 
pired, BO  if  all  the  necessary  parties  have 
not  been  brought  in,  this  proceeding  must 
be  dismissed.  Obviously  Henry  C  Cobb,  as 
executor  of  the  estate  of  Walter  Wiley,  Is 
Interested  In  the  Judgmem;  as  there  la  a 
decree  both  for  and  against  him  as  executor. 
Likewise  Henry  C.  Cobb,  as  an  individual, 
and  Oscar  Meyers  have  recovered  Judgment 
for  their  costs.  It  follows  that,  necessary 
parties  having  been  omitted,  this  iffoceedlng 
must  be  dismissed.  Billy  v.  Unknown  Heirs 
of  Grey.  ISO  Faa  633;  Appleby  et  al.  v. 
Dowden,  132  Pac.  349;  Cook  et  al.,  Adm'rs, 
V.  SUte,  130  Pac.  300. 

In  Gwlnnnp  et  al  v.  Griffins  et  aL,  124  Pac. 
ICOl,  it  is  said :  "The  coort  haa  repeatedly 
held  that  'all  persons  who  are  parties  to  the 
proceedings  In  the  trial  court,  and  whose 
Interests  will  be  adversely  affected  by  a 
reversal  of  the  Judgment,  must  be  brought 
into  the  apellate  proceedings.  If  the  In- 
terest of  those  who  are  brought  Into  the 
appellate  proceedings  as  parties  will  be  in- 
juriously affected  by  a  reversal  or  modifica- 
tion of  the  judgment  complained  of,  without 
a  reopening  of  the  case  as  to  the  otiier  par- 
ties as  to  whose  interest  the  Judgment  has 
Iwcome  final  by  ttie  failure  to  appeal,  the 


appeal  will  be  dismissed.*  Selbert  v.  First 
National  Bank,  25  Okl.  778,  108  Pa&  628, 
and  cases  cited  therein.  See,  also,  Hum- 
phrey V.  Hunt,  9  OkL  196,  69  Pac.  971.  Al- 
so Trogeon  v.  Gallmore,  28  OkL  73,  117  Pac. 
797,  and  authorities  there  dted.  Also  Price 
V.  Covington,  29  Okl.  864.  119  Fa&  626; 
MerreU  v.  Walters  [80  Okl.  1781  lift  Pac 
1122."  In  that  case  a  Judgment  was  rendered 
In  the  trial  court  in  favor  of  Gwlnnup  et  al. 
V.  J.  F.  Orifflns,  James  Bobinette,  W.  A. 
Crosby.  T.  F.  Crosby,  F.  L.  Martin,  and  C 
W.  Turner  Jtdntly.  Thereaftn,  on  motion 
for  a  new  trial,  the  same  was  sustained, 
and,  from  the  order  of  tlM  court  awarding 
the  same,  the  proceeding  in  error  was  pros- 
ecuted, but  the  case-made  was  served  only 
on  F.  L.  Martin,  T.  F.  Orosby,  and  James 
Boltinette.  However,  F.  L.  Martin  was  tb» 
only  defuidant  ,in  em»  ever  served  with. 
summons,  and  the  only  one  named  In  the 
summcms  In  emv. 

The  motion  to  dismiss  will  be  snstalned. 
All  the  Justices  concur. 


HENRX  T.  STATU 
(Criminal  Court  of  Appeals  of  Oklahoma. 
March  16.  1918.) 

Appeal  from  District  Court,  Canadian 
County;  John  3.  Carney',  Judge. 

William  Henry  was  convicted  of  gradd 
larceny,  and  appeal&  Afllrmed. 

Boberson  &  Boberson,  of  Bl  Reno,  for 
plaintiff  in  error.  The  Attorney  General,  for 
the  States 

PETB  CUBIAM.  The  plaintiff  In  error, 
Wm.  Henry,  was  convicted  In  the  district 
conrt  of  Canadian  county  of  the  crime  of 
grand  larceny,  and  was  sentenced  to  serve 
a  term  of  three  years'  imprisonment  In  the 
state  penitentiary.  The  Judgment  and  sen- 
tence was  entered  June  1,  1911.  An  appeal 
was  perfected  by  filing  In  this  court.  No- 
vember 26,  1911,  a  petition  In  error,  with 
case-made.  No  briefs  have  been  filed,  and 
when  the  case  was  called  on  the  regular 
assignment,  this  term,  no  appearance  was 
made  on  behalf  of  plaintiff  In  error.  The 
Attorney  General  has  filed  a  motion  to  af- 
firm the  Judgment  for  flBilnre  to  prosecute 
the  appeal. 

Where  no  briefs  have  been  filed,  or  oral 
argument  made,  we  do  not  consider  it  the 
duty  of  this  court  to  make  an  examination 
of  the  transcript  of  the  testimony  to  deter- 
mine whether  or  not  the  trial  court  erred 
In  the  admission  or  rejection  of  testimony. 
We  have  examined  the  Informatlou,  the  In- 
structions of  the  court,  and  the  Judgment 
and  smtence,  and  we  find  no  prejudicial  er- 
ror. 

The  motion  to  affirm  is  sustained,  and  the 
Judgment  of  the  district  court  of  Canadian 
county  Is  affirmed. 
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BBATS  T.  STATBL 
(Crtmtaiml  Ooart  of  Appeals  of  OklBtaoma. 
Mmj  S,  19ia) 
Appeal  from  Saperlor  Coort,  Pittsburg 
OiMiit7 ;  W.  C  Uedke,  Judge. 

Du  Beata  was  coovicted  of  aaaault  with 
latent  to  mnrder,  and  he  appeals.  Cause 
abated  and  8til(^eu  from  the  docket 

^nUdnetm  &  Keltb.  of  McAleater,  for  ap> 
peUant  C  J.  DayeivorU  Ant  Attj,  Qtai^ 
tor  the  State. 

PBR  CURIAM.  Appellant  was  convicted 
to  the  anperior  court  of  Pittsbnrg  county  for 
an  assault  with  intent  to  murder,  and  his 
pnnlahmwt  was  assessed  at  two  years'  con- 
flnenwnt  in  the  penitentiary.  From  this 
Jodfinait  he  appealed. 

The  Attorney  General  has  suggested  to  the 
ooort  the  death  of  appellant  and  that  this 
cause  be  abated.  It  Is  therefore  ordered  by 
the  court  that  this  cause  ba  abated  and 
•tribal  from  the  docket 


HOWARD  T.  eXATB. 

(<Mmlnal  Court  of  Appeals  of  <MtIahonia.  Blay 

8,  1913.) 

(SvlMnu  hv  the  Court.) 

1.  GanaiTAL  liAW  ({  59*)— Labceht  (S  65*>- 
Pbincipai.  ahd  Acotssobt— Pbosecution. 
<a)  The  fact  that  a  person  who  U  concaned 

In  the  commission  of  a  felony  may  attempt  to 
conceal  or  to  aid  another  person  who  ma?  also 
be  concerned  In  the  commission  of  such  offense 
to  SMspe  from  arrest  will  not  make  such  per- 
son so  aiding  his  codefendant  an  accessory,  but 
he  stUl  wiUbe  liable  to  be  tried  and  puniihed 
as  a  principal  offender. 

(b)  Fbr  nets  which  do  not  show  that  a  de- 
fendant who  was  cbaifed  with  larceny  ahoold 
have  been  acquitted  upon  the  ground  that  he 
was  only  the  receiver  of  stolen  goods,  see  opin- 
ion. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  71,  73,  74,  76-81 ;  Dec  Dig. 
I  69J*  Larceny.  Cent.  Dig.  H  162,  184,  165. 
l67-ie»;  Dec.  big.  i  B6.*T  "  ™* 

2.  CBiuiNAL  XiAw  (I  36»*)— Evidence— Pos- 
session or  Stolen  Goods. 

The  contemporaneous  possession  of  recent- 
ly stolen  goods  may  be  admitted  In  evidence 
for  the  purpose  of  throwing  light  upon  a  par- 
ticular larcuiy  for  which  a  defendant  wia  then 
upon  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Centt  Dig.  1 1010;  DeeTljIig.  |  3«».«] 

3.  LaBCENT  (I  28*)  —  ACOUBATIOIT  —  AZXEOA- 

TION  OF  Place. 

Tite  right  of  possession  as  well  as  the  right 
to  the  proper^  remains  at  all  times  in  the  own- 
er as  a  matter  of  law  where  property  has  been 
stolen  in  another  state  and  brought  into  this 
state,  and  it  may  be  alleged  in  an  information 
or  Indictment  that  such  larceny  was  committed 
in  any  town,  or  city,  or  connty  into  or  through 
which  such  stolen  property  had  been  brought 

[Bfl.  Notb— For  other  case%  see  Larceny, 
Cent  Dig.  H  08,  09,  62,  98,  101;  Dec.  Dig.  1 


Appeal  from  District  Court  Washita  Conn* 
ty;  Jamea  B.  T<4bert,  Judg& 

Walter  Knrard  was  ocmvlcted  itf  laieenj 
of  a  boTMb  and  ta«  appeals.  Amwn«a 

It  was  proven  that  on  the  night  of  tlie  14th 
day  of  January,  1910,  there  was  stolen  from 
the  randi  of  W.  B.  Tandy  Jn  Boberta  county. 
TeiL,  two  horses  and  a  saddle,  the  property 
of  said  lYuidy.  The  animals  were  traced 
from  Texas  into  Oklahoma.  About  60  days 
after  the  theft  some  officers  of  Washita 
county,  Okl.,  went  to  the  house  of  Ous  How- 
ard in  sold  county  about  9  o'elo<A  at  night. 
Ous  Howard  was  called  to  the  door  and  in- 
formed that  he  was  under  arrest  He  re- 
guested  permission  to  go  back  in  the  house 
to  dress  himself  before  accompanying  the 
officers.  He  also  informed  the  officers  that 
no  other  persons  were  present  The  house 
was  dark  on  the  Inside,  ^e  officers  entered 
the  bouse  with  Qua  Howard.  Some  difficulty 
was  experienced  in  getting  a  light  When 
the  lamp  was  finally  lighted,  R.  F.  Graham 
and  appellant  covered  the  officers  with  their 
pistols,  and  forced  them  to  permit  themselves 
to  be  disarmed.  Prior  to  this  time  the  of- 
ficers did  not  know  that  any  one  was  present 
except  Gus  Howard.  The  officers  informed 
appellant  and  Graham  that  they  only  desired 
to  arrest  Gus  Howard,  and  requested  to  be 
permitted  to  take  him  and  leave.  But  they 
were  not  allowed  to  do  this  appellant  and 
Graham.  Graham  and  appellant  held  th^r 
pistols  on  the  officers  until  they  were  dressed. 
They  then  marched  the  officers  out  of  the 
house  about  200  yards  when  Graham  and 
appellant  permitted  the  officera  to  return  to 
the  house.  They  then  started  off  on  foot 
The  officers  returned  to  the  bouse  and  re- 
mained there  that  night  They  found  on  the 
premises  of  Gus  Howard  the  two  horses  and 
the  saddle  stolen  from  Tandy,  and  also  a 
considerable  quantity  of  other  stolen  proper- 
ty. As  soon  as  it  was  light  the  next  day,  the 
officers,  having  obtained  blood  hounds,  took 
the  trail  of  appellant  and  Graham,  and  fol- 
lowed them  about  16^  miles  to  the  house  of 
Bob  Howard.  They  there  found  appellant 
and  Graham  concealed  In  a  well  about  3H 
feet  square  which  had  a  plank  covering.  Ap- 
pellant and  Graham  were  armed  with  auto- 
matic pistols  and  a  Winchester,  and  abun- 
dantly supplied  with  ammunition.  After 
some  persuasion  and  seeing  that  escape  was 
impossible,  appellant  and  Graham  finally  pass- 
ed their  arms  out,  and  came  out  of  the  well 
and  surrendered.  It  was  also  proven  that  Gra- 
ham stated  that  he  and  appellant  had  got- 
ten together  about  the  Ist  of  January,  and 
that  he,  Graham,  bad  been  at  the  house  of 
appellant  some  time  in  January.  The  rec* 
ord  falls  to  show  that  an  exception  was  re- 
served to  this  testimony.  On  the  contrary, 
some  of  It  was  drawn  out  by  questions  asked 
by  counsel  for  appellant  Tandy  testified 
that  he  had  never  seen  Graham  until  after 
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the  Uwft  wu  committed,  bat  that  lie  bad 
known  aiq^ellant  for  two  or  three  Tears,  that 
be  had  Men  appellant  In  C^madlan,  Tex.,  a 
time  or  two,  and  that  aome  time  In  Novem- 
ber prior  to  the  theft  of  his  Jioraes  and  sad- 
dle appellant  said  he  had  helped  witness 
take  a  bnndi  of  cattle  op  the  rirer. 

.^ipellant  did  not  testuy  in  his  own  be- 
lulf,  bnt  produced  a  nnmber  of  witnesses 
who  testlfled  that  they  saw  him  In  Roger 
Bfllls  connty  on  the  14th  day  ixt  Janvary, 
1910. 

Echols  &  Merrill,  of  Elk  City,  for  appel- 
lant C.  J.  Davenport,  Asst  Atty.  Qen^  for 
the  State 

FUBMAN,  J.  (after  stating,  the  facts  as 
above).  [11  First  It  Is  not  claimed  that  ap- 
pellant did  not  have  a  gollt;  connection  with 
the  stolen  proper^,  but  It  la  earnestly  con- 
tended that  the  evidence  does  not  sustain  a 
verdict  for  grand  larceny,  but  that  It  makes 
out  a  case  showli^  that  appellant  was  mere- 
ly an  accessory  to  the  crime  committed,  or, 
at  most,  that  he  was  gnll^  of  knowingly  re- 
ceiving stol^i  property.  We  cannot  agree 
with  either  of  these  contentions.  Section 
2046,  Oomp.  Laws  1909,  with  reference  to 
accessories.  Is  as  follows :  "All  persons  who, 
after  the  commission  of  any  felony,  conceal 
or  aid  the  otfender,  with  knowledge  that  he 
has  committed  a  felony,  and  with  intent  that 
be  may  avoid  or  escape  from  arrest  trial, 
conviction,  or  pnnlshment  are  accessories.'' 
The  testimony  In  this  case  clearly  shows  tbat 
when  the  ap[>eUaut  aided  his  codefendant 
Oraham,  in  escaping  from  the  officers,  he 
was  not  trying  to  aid  and  protect  Graham 
any  more  than  be  was  trying  to  aid  and  pro- 
tect himself.  It  is  impossible  to  explain  bis 
conduct  on  this  occasion  upon  any  other  hy- 
pothesis than  that  he  was  as  much  a  party  to 
the  crime  as  Graham  was.  In  fact,  at  tills 
time  no  charge  was  pending  against  either 
Graham  or  appellant  Gns  Howard  was  then 
the  only  person  the  officers  were  after.  The 
conduct  of  appellant  therefore  was  not 
prompted  by  a  desire  to  prevent  the  arrest 
of  Graham,  for  no  one  then  wanted  to  arrest 
him.  His  action  canuot  be  comldered  other 
than  as  a  tadt  confession  of  bis  gnllt  There- 
fore the  law  of  accessory  does  not  apply. 
There  is  not  proof  that  appellant  received 
the  stolen  property  from  Graham,  or  from 
any  one  else.  All  of  the  testimony  points 
clearly  to  the  conclusion  that  an^ellant  and 
Graham  were  acting  together  as  copartners 
In  a  general  plan  or  sehone  of  theft  It  is 
true  tbat  appellant  did  attempt  to  establldk 
an  alibi  by  provlog  that  lie  was  at  home  on 
the  14th  6aj  of  January  when  the  horses 
and  the  saddle  were  stolen,  but  his  evidence 
on  tUs  subject  la  not  dUTerent  from  that 
which  conld  be  produced  by  any  thief  on 
such  an  occasion,  and  tbe  force  of  bis  testt- 
mony  <m  this  subject  Is  entirely  destroyed 
bf  his  own  conduct  when  found  in  possession 


of  the  stoltti  property.  The  proof  Is  undis- 
puted that  appellant  was  acquainted  with 
Tandy,  and  had  been  on  Tandy's  place  in 
TtxMM,  and  claimed  to  have  assisted  Tandy  In 
driving  a  bnnch  of  cattle.  There  Is  no  proof 
in  tile  record  that  Graham  was  ever  on  Tan- 
dy's plae^  or  em  In  the  state  of  Tteas. 
The  defense  of  knowingly  recelvlDg  stolen 
^roper^.  If  applicable  to  dtSier  ot  these  de- 
fendants as  agslnst  this  Information  for  lar- 
eaiy,  could  be  made  with  a  mudi  greator 
showing  of  reason  and  Justloe  In  favor  of 
Ghraham  than  In  btfialf  of  an>dlaut  Where 
there  la  no  qnestloD  as  to  the  guilt  of  an  iqi- 
pellant,  tbia  court  does  not  f6el  called  upon 
to  make  nice  balr-spllttlng  dlsUncttons  as  be- 
tween different  (Raises.  We  are  fitr  more 
cMicemed  in  the  enforcement  of  substantial 
Justice,  the  punidunent  of  criminals,  and  the 
suppresdon  of  crime  in  Oklaboma*  and  there- 
by protecting  honest  pecqile  In  their  property 
and  rights,  than  we  are  In  establlshiiv  a 
fine-spun  system  ot  criminal  Jurisprudence. 

[2]  Second.  Over  the  objection  and  excep- 
tion of  appellant  the  state  was  permitted  to 
prove  that  three  sets  of  harness,  two  saddles, 
three  horses,  a  cook  stove,  and  some  clothing 
were  found  at  Gus  Howard's  place  in  Waeh- 
Ita  county  at  the  time  when  the  arrest  In 
this  case  was  made,  and  it  was  proven  with- 
out objection  that  this  property  was  pointed 
out  to  the  officers  as  belonging  to  appellant 
and  his  codefendant,  Graham.  It  was  also 
proven  that  all  of  this  was  stolen  property. 
We  think  that  evidence  of  these  contempo- 
raneous thefts  and  the  contemporaneous  ih>s- 
session  of  such  other  stolen  property  was 
competent  See  Davis  v.  State,  7  Obi.  Or. 
322,  123  Pac.  560.  AU  of  this  evidence 
strongly  tended  to  show  tbat  a  partnersblp 
in  crime,  of  which  the  larceny  of  the  horses 
in  question  was  a  part  existed  between  ap- 
pellant and  Graham. 

[3]  Third.  The  evidence  shows  that  as  a 
matter  of  fact  the  horses  and  saddle  were 
stolen  in  Roberts  county,  Tex.,  and  were 
brought  into  Washita  county,  OkL,  while  the 
Information  alleges  that  the  property  was 
stolen  in  Washita  county,  OkL  This  was 
permissible  under  our  statute  Section  2605, 
Comp.  Laws  1909,  is  as  follows:  "Every 
person  who  steals  the  property  of  another 
in  any  other  state  or  country,  and  brings  the 
same  Into  this  state  may  be  convicted  and 
punished  in  the  same  manner  as  if  such  lar- 
ceny bad  be»i  committed  in  this  state;  and 
such  larceny  may  be  charged  to  have  been 
committed  In  any  town  or  into  or 
Uirougb  wbi<!h  such  stolai  iWDperty  has  been 
brought'*  Discussing  this  very  question  In 
the  case  of  Blvens  v.  State,  6  Okl.  Gr.  S29, 
120  Pac  1037,  Judge  Doyle  said:  '*nie  rl^t 
of  possession,  as  well  as  the  right  of  the 
property,  ranained  In  the  owner  all  die 
time  as  a  matter  of  law,  if  the  original  tak- 
ing and  tranffwrtatlon  of  the  property  was 
under  such  circumstances  as  constituted  a 


Digitized  by 


1103 


181  PAOinO  REPOBTEB 


(OkL 


larceny."  The  Instntctloiis  In  tlila  case  are 
open  to  criticism;  but,  owing  to  the  cooclu- 
Blve  character  of  the  teetluony,  appellant 
could  not  have  been  Injured  ther^y,  for  do 
honest  and  intelligent  Jury  could  come  to 
any  other  conclusion  but  that  appellant  had 
a  guilty  connection  with  the  larceny  of  the 
property  in  question.  To  our  minds  It  is 
plain  that,  If  appellant  was  not  the  original 
thief,  he  was  a  party  to  the  entire  transac- 
tion, and  was  sharing  In  the  fmits  of  the 
theft,  and  we  are  not  willing  to  place  a 
strained  constrnctloa  upon  tbe  law  In  order 
that  Oklahoma  may  become  a  refuge  or  asy- 
lum for  those  who  depredate  upon  the  prop- 
erty of  the  people  of  an  adjoining  state. 
The  reversal  of  this  conviction  would  In  our 
judgment  amount  to  a  miscarriage  of  Justice. 

The  Judgment  of  the  lower  court  la  In  all 
things  affirmed. 

ABMSTRONG,  P.  and  DOTLH,  U  con- 
car. 


PBICB  T.  STATE. 

(Onndnal  Oourt  of  Appeals  of  Oklahoma.  Uay 

10.  1918.) 

(BuMm      Oa  OonrtJ 

1.  IWDIOTMBUT  AVD  iKIOmiATION  {{  71*}— 
OONSTBUCTXOH  OW  INDIOTUKNT  —  SUFFI- 
CIENCY. 

(a)  The  commoo-law  doctrine  of  a  strict 
constmctlon  of  criminal  law  and  all  proceed- 
infs  in  criminal  eases,  and  that  an  indictment 
should  be  certain  to  a  certain  iotent  in  every 
parttcnlar,  U  not  in  force  in  Oklahoma. 

(b)  If  an  indictment  is  framed  in  sacb  lan- 
guage as  to  enable  a  person  of  common  under- 
staDdinjr  to  know  what  is  intended  thereby, 
and  sufficiently  certain  to  enable  a  defendant 
to  prepare  his  defense,  and  to  plead  a  judgment 
^f  acquittal  or  conviction  in  bar  to  a  snbse- 
qnent  prosecution  for  the  same  offense,  such 
Indictment  is  sufficient 

(c)  Judges  are  naturally  in  sympathy  with 
lawyers,  and  ar^  always  anxious  to  do  all  that 
tiiey  reasonably  can  to  please  them  and  to  pro- 
mote the  interests  of  the  legal  profession,  bat 
it  is  a  gross  misconception  to  suppose  that  they 
should  allow  a  desire  to  make  business  for  law- 
yers to  in  the  least  influence  their  decisions. 
Courts  are  established  and  supported  by  the 
people  for  the  sole  and  exclusive  purpose  of  ad- 
ministering Justice,  and  thereby  giving  equal 
protectiOD  to  all  classes,  occupations,  and  pro- 
fenitms.  The  Judge  who  does  not  reeosnize  and 
live  up  to  this  ideal  la  a  ^sgraee  to  the  posi- 
tion which  he  occupies,  and  Is  a  menace  to  the 
state  in  which  he  holds  t^Bee. 

[EJd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dij?.  i|  144,  174,  193, 
194;   Dec.  Dig.  |  71;*    Embezzlement,  Cent 

Dig.  I  sai 

2.  WiTOBSSKS  (I  48*)— OOMPBTEKCT— Convic- 
tion OF  Cam. 

The  fact  that  a  person  may  have  been  con- 
victed of  any  felony  except  that  of  perjury  does 
not  disqnaluy  him  from  testifying  as  a  witness 
in  the  courts  of  CAlahoma. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  109-116;  De&  Dig.  {  48.*] 


8.  BsonviHa  SiOLm  Qoodb  ^  8*)— Bn- 

Dsncn— AccoHPUOB. 

Where  the  evidence  clearly  shows  that  a 
defendant  is  guilty  of  knowingly  receiving  stol- 
en property,  a  conviction  will  not  be  reversad 
because  there  may  be  some  evideaca  in  the  rec- 
ord which  tends  to  eatabllah  Um  fact  that  he 
was  a  principal  In  Uie  wlglnal  larceny. 

[EJd.  Note^For  other  cases,  see  Beeeivins 
Stolen  Goods,  Cent  Dig.  H  1$-1S;  Dee.  Dig. 
I  &♦] 

4.  OUHIIIAI,   LA.W    (I  784*>-IllBIBDOnOR«— 
ClBCUMSTAimJlI.  BriDBHOB. 

An  Instruction  applicable  to  the  law  of 
circumstantial  evidence  should  only  be  given  in 
cases  where  tiis  state  relies  wtlxsily  upon  such 
evidence. 

[Ed.  Note.— For  other  easea,  aee  Criminal 
Law.  Cent  Dig.  H  1888^^^  1822,  1980; 

Dec  Dig.  \  7847*} 

5.  Beceiviro  Stolen  Ooods  (It  4*  8*>-'IIks- 

KENTB  OF  OFtEKBS— POSBBSaiON— flJVIDENOB. 

(a)  In  order  to  sustain  a  conviction  for 
knowingly  receiving  stolen  property,  manual 
possession  by  the  defendant  of  such  property 
is  not  Decessary.  It  is  sufficient  if  such  prop- 
erty be  received  by  an  authorized  agent  or  rep- 
resentative of  the  defendant 

(b)  Where  a  defendant  receives  stolen  prop- 
erty under  such  circumstances  that  he  must 
have  believed  that  It  was  stolen,  a  conviction 
for  knowingly  receiving  stolen  property  will  not 
be  reversed  for  want  of  evidence. 

[Ed.  Note.— For  other  cases,  see  Receiving 
Stolen  Goods.  Ctot  Dig.  f|  6.  IS-IB;  Dec 
IMg.  H  4,  a»] 

Appeal  from  Superior  Court,  Pittsburg 
County;  P.  D.  Brewer,  Judges 

3.  W.  Price  was  convicted  of  recelvins 
stolen  property,  and  he  appeala.  Affirmed. 

W.  J.  McCully  testified  that  he  was  a  po- 
liceman In  the  city  of  McAlester;  that  on 
the  30th  of  March,  1911,  he  visited  the  meat 
market  of  appellant  in  the  dty  of  McAles- 
ter ;  that  a  negro  named  Vaughn  was  there 
working  for  appellant;  the  pur[K>8e  of  wit- 
ness was  to  search  for  some  meat  whl<di 
had  been  stolen;  that  he  found  some  meat 
there  that  was  fresh,  and  some  that  was  put 
up  in  narrow  strips  and  wrapped  in  paper; 
that  he  also  found  some  ham  and  some  sau- 
sage; he  also  found  a  number  of  crates 
which  were  not  opened;  that  they  were 
marked  Morris  &  Co.,  Oklahoma  City;  that 
some  of  the  meat  found  In  the  butcher  shop 
of  appellant  was  found  laying  on  the  floor 
in  a  box,  some  was  on  the  counter,  and  some 
was  in  the  refrigerator;  witness  testlfled 
tliat  he  telephoned  for  appellant;  witness 
says,  "What  about  this  meat  proposition?" 
appellant  repUed.  "What  meat?"  witness 
said,  "This  meat  that  has  been  coming  here 
at  night?"  he  said.  "When  I  go  down  of 
mornings  about  8  o'clock  my  batcher  tells 
me  that  there  Is  some  stuff  he  found  here 
when  he  opened  the  door  this  morning;" 
appellant  and  witness  went  Into  the  batcher 
shop  together,  and  witness  said  to  Vaughn, 
"Tell  us  what  he  said  before  Dr.  Price  came 
down."  Vaughn  replied  that  he  had.  been 
auspidoua  of  this  work  for  some  time  be- 
cause some  of  the  meat  bad  dirt  on  It  ud 
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some  of  the  bottoma  of  flie  buckets  were 
bunted,  and  Uiat  YmagbiB,  bad  stated  to 
appellant  that  MXHier  or  later  some  of  them 
were  going  to  get  Into  trouble  about  tbla,  and 
that  appellant  said  to  bim  tbat  b^  eppel* 
lant.  was  paying  Vaughn  for  bis  work,  and 
for  him  to  cut  and  sell  the  meat  found  in 
tbat  shop ;  witness  tben  asked  appellant 
what,  If  anything,  be  had  to  say  to  this; 
anpeliant  replied  be  did  not  hare  anything  to 
say.  Appellant  stated,  further,  tbat  he  bad 
arrangonents  wltti  a  white  man  and  a  ne- 
gro named  Len  Wallace;  tbat  the  white 
man  would  aoid  the  negro  boy  to  collect,  and 
tbat  sometimes,  when  meat  would  be  found 
In  the  sbcv,  the  negro  boy  would  eome  and 
collect  for  It;  be  said  this  arrangement  bad 
been  going  on  two  or  three  weeks ;  be  said 
he  did  not  know  who  the  white  man  was; 
appellant  also  said  the  negro  Vaughn  kept 
the  k^  to  the  shop*  witness  also  teatlfled 
tbat  Len  Wallace,  the  negro  boy  referred  to, 
had  pleaded  guilty  to  the  tbeft  o£  tUs  meat 
a  M.  RounsavUle  testified  for  the  state 
that  be  was  constable  of  Pittsburg  conn^i 
that  on  the  morning  In  Qoestkn  it  was  his 
du^  to  watch  the  train  m  the  BoA  Island 
Railroad  going  east  from  Oklahoma  City; 
that  Ibe  train  had  some  Morris  ft'  Co.  refr^- 
erator  cars  to  it;  Oat  whan  the  train  passed 
be  noticed  the  side  door  of  one  of  these  re- 
frigerator cars  open;  be  saw  a  man  in  tbe 
car  rolling  out  boxM  of  meat;  afterwards 
two  men  came  along  and  picked  It  vp,  both 
of  whom  were  negroes;  witness  heard  them 
talking  abont  getting  tbe  stuff  away,  but  could 
not  nnderataod  what  they  said ;  a  ttiird  man 
was  present,  but  witness  was  not  able  to 
see  bim  so  as  to  identic  bim ;  that  witness 
arrested  one  of  tbe  negroee  and  todk  bim  to 
jail;  wUness  tben  returned  to  tbe  place 
where  the  meat  had  been  taken  from  the  car, 
and  found  only  vag^  boxm  marked  Morris 
ft  Co.  from  which  sausage  bad  been  takoi; 
witness  then  testified  substantially  to  aU  of 
the  facts  testified  to  by  W.  J.  McOully. 
.  Len  Wallace  testified  for  the  state  that  he 
was  tben  confined  In  tbe  penitentiary  at  Mc- 
Alester  on  bis  plea  of  guilty  to  baring  bnr^ 
glarlzed  a  Morris  ft  Oo.  car  In  McAlester  on 
tile  nlgbt  of  Mardi  SOtb;  tlut  witness  was 
19  years  old,  and  waa  acquainted  with  appel- 
lant and  had  known  him  for  two  years; 
shortly  before  the  crime  was  committed  when 
witness  waa  passing  appellant^a  bntdier  shop 
he  was  called  in  by  an^ellant,  and  asked  by 
appellant  if  he  could  bring  bim  some  more 
of  that  stuff  wiboess  bad  already  woLU  to  ap> 
peUuit;  witness  replied  that  he  could;  ap- 
pedbuit  taSa  him  to  bring  some  around  tbat 
same  night;  this  was  Tuesday  night;  ap- 
pellant told  witness  be  wanted  bam,  bacon, 
and  laid ;  that  witness  atteoipted  to  get  tbls 
stuff  the  following  nlg^t,  but  sonw  one  was 
watching  the  cars,  and  be  waa  unable  to  do 
so;  that  on  BMday  night  witness  got  the 
Htaff  out  of  tbe  car,  and  canted  and  ddlrer- 
ed  It  to  tbe  market  place  of  awellu^;  that 


be  was  asdsted  by  Dare  Coleman  and  Arch 
JobnsMi;  tbat  witness  got  the  k^  to  the 
market  from  Vaughn,  and  placed  tbe  stuff 
In  tbe  market;  that  witness  had  told  appel- 
lant where  be  was  getting  tbe  stuff  from; 
tbat  ai^llant  told  witness  be  would  pay  him 
one-half  of  what  the  stuff  would  ctat  bim 
at  the  packing  bouse. 

Earl  Martin  testified  tiiat  be  was  in  tbe 
employmrat  of  tbe  railroad  company  at  Hal- 
leyrille  as  seal  clerk;  tbat  on  tbe  morning 
of  March  SOtb  he  found  a  ft^ht  car  from 
Oklahoma  CSty  with  the  seal  broken;  this 
was  a  Morris  ft  Co.  car. 

J.  B.  Padgett  testified  for  tbe  state  that 
on  tbe  morning  of  tbe  SOtb  of  March  be  was 
a  freight  conductor,  and  went  out  of  Shaw- 
nee on  No.  92,  and  passed  through  the  city 
of  McAlester;  that  he  had  wttii  his  train 
some  cars  belonging  to  Morris  Packing  Com- 
pany; that,  when  be  got  to  Halleyrille,  he 
was  informed  that  one  of  tbe  meat  cars  had 
been  brokm  open  and  robbed. 

W.  H.  Huntley  testified  that  be  was  beef 
scaler  for  Morris  ft  Co.  at  Oklahoma  City, 
and  tbat  his  ihit7  was  to  recelre  and  dieck 
into  cars  whaterer  might  be  going  out  in 
them;  that  on  fbe  date  in  question  the  cars 
were  loaded  with  meat  belonging  to  Morris 
ft  Co.  consigned  to  Itonidils,  Tenn. 

A  number  of  other  witnesses  vren  intro- 
duced by  the  state  whose  evidence  corrobo- 
rated the  testimony  already  introduced. 

Sam  Tucker  testified  for  am>ellant  that  be 
was  in  appellants  place  of  business  about 
the  middle  of  February;  tbat  a  white  man 
and  Len  Wallace  came  Into  tbe  butcb»  shop, 
and  were  talking  to  appellant,  and  told  bim 
tii^  could  put  tbe  meat  in  cheaper;  that  ap- 
pellant figured  with  them  and  txM  them  be 
would  see  them  later. 

Appellant  testified  tiut  some  time  before  • 
the  80th  of  March  a  white  man  and  Len 
Wallace  came  to  appellants  ^ce  of  busi- 
ness, and  asked  bim  what  he  was  paying  fbr 
meat;  appiOlant  rolled  he  waa  paying  pack- 
ing house  prices;  they  replied  they  could 
■are  bim  a  cent  or  ceat  and  a  taalf  a  pound; 
that  appellant  gave  them  an  order  for  ba- 
con; the  understanding  was  tiiat  Len  Wal- 
lace was  to  dellrer  tbe  goods;  that  Len  Wal- 
lace did  deliver  some  meat  and  appellant 
paid  bim  for  It;  tbat  there  was  no  agree- 
moit  to  tbese  putles  stealing  tba  meat,  and 
appellant  bad  no  suspicion  of  the  kind. 

Appellant  Introduced  a  nnmbw  of  wit- 
nesses who  testified  that  his  previous  reputa- 
tion for  honesty  was  good.  A  number  of  oth- 
er facts  were  i»oven  by  both  sides  which 
bare  no  direct  bearing  upon  the  guilt  or  in- 
nocokce  of  appellant. 

Wilkinson  ft  Keith,  of  McAlester,  for  ap- 
pellant. Smith  C.  Matson  and  C.  J.  Daven- 
port, Asst  Attys.  Gen.,  for  tbe  State. 

FUBMAN,  X  (after  stating  the  facts  as 
above).  First  The  diargbig  part  of  the  In- 
formation In  this  case  la  aa  f<dlows:  "Comes 
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now  Robert  Tarto',  the  dnly  qualified  and 
acting  county  attorney  In  and  for  Pittsburg 
county,  Btate  of  Oklahoma,  and  gives  the 
anperlor  court  of  Pittsburg  county,  state  of 
Oklahoma,  to  know  and  be  informed  that 
J.  W.  Price  and  Isaiah  Vaughn  did.  in  Pitts- 
burg county,  and  In  the  state  of  Oklahoma, 
on  or  about  the  30  day  of  March,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and 
eleven  and  anterior  to  the  presentment  here- 
of, then  and  there  unlawfully,  feloniously, 
and  knowingly  receive  and  buy  from  Len 
Wallace,  Dave  Coleman,  and  Archie  Johnson 
the  following  described  property,  to  wit: 
Certain  salt  and  fresh  meats,  consisting  of 
sausages,  neck  bones,  and  bacon,  of  the  value 
of  $50.00,,  the  property  of  and  taken  from 
the  possession  of  the  Chicago,  Rode  island 
A  Pacific  Railway  Company,  a  corporation, 
the  said  J.  W.  Price  and  the  said  Isaiah 
Vaughn  then  and  there  well  knowing  the  said 
property  to  have  been  then  and  there  recoitly 
Btolea  frwa  the  said  Chicago,  Bock  Island  ft 
Padflc  Bailway  Company,  a  cwporatlon,  con* 
trary  to  the  form  of  tha  atatates  In  snch  cas- 
es made  and  provided  and  against  the  peace 
and  dlgnl^  ct  the  state."  To  this  Informa- 
tion appellant  demurred  upon  the  ground 
that  the  facts  set  forth  In  the  Information 
do  not  constitute  a  public  offense  and  that 
said  information  Is  Indefinite  and  uncertain. 
This  demurrer  was  by  the  court  overruled, 
to  wliich  appellant  excepted. 

[1]  Under  the  old  eommon^law  doctrine  of 
strictly  construing  criminal  law  and  all  pro- 
ceedings in  criminal  cases,  and  that  an 
Indictment  or  Information  should  be  certain 
to  a  certain  Intent  in  every  particular,  the 
objectlffli  now  urged  to  this  Information 
would  nndonbtedly  be  good.  But  these  doc- 
trines have  long  dnce  be^  repudiated  In  the 
state  of  Oklahoma.  It  is  true  that  an  indict> 
moit  should  be  reasonably  certain  as  to  the 
offense  charged  in  order  that  the  defendant 
may  not  be  surprised  and  may  be  able  to  pre- 
pare to  make  his  defense,  and  also  to  enable 
him  to  plead  a  Judgment  of  acquittal  or  con- 
viction in  bar  to  a  subsequent  prosecution 
for  the  same  offense.  This  is  all  that  a  de- 
fendant is  In  reason  and  Justice  entitled  to. 
If  an  indictment  Is  couched  In  such  language 
as  to  enable  a  person  of  common  understand- 
ing to  know  what  Is  intended,  it  Is  all  that 
the  law  requires.  See  section  6696,  Comp. 
Laws  1909.  See.  also,  section  6704,  Comp. 
Laws  1909.  See,  also,  Bowes  v.  State,  8  OkL 
Cr.  277,  m  Pac.  883.  The  prosecution  In 
this  case  was  based  upon  section  2603,  Comp. 
Laws  1909,  which  Is  as  follows:  "Every  per- 
son who  bays  or  receives.  In  any  manner, 
Mpon  any  consideration,  any  personal  proper- 
ty of  any  value  whatsoever,  that  has  been 
stolen  from  any  other,  knowing  the  same  to 
have  been  stolen,  Is  punishable  by  imprison- 
ment In  the  State  prison  not  exceeding  five 
years,  or  in  the  county  Jail  not  exceeding  six 
months,  or  by  fine  not  exceeding  two  hundred 


and  fifty  dollars,  or  by  both  such  fine  and  Im- 
prisonment" The  essential  elem^te  of  thia 
crime  consists  In  receiving  property  that  had 
been  stolen  from  any  other  person,  knowing 
duch  property  to  have  been  stolen.  We  do 
not  see  how  It  Is  possible  for  any  person  of 
common  understanding  to  read  this  Informa- 
tion and  not  understand  exactly  what  appel- 
lant was  charged  with.  We  also  think  that 
the  offense  is  sufiJdently  described  to  enable 
appellant  to  plead  this  Judgment  In  bar  of  a 
second  prosecution  for  the  same  offense,  and 
we  think  the  Information  is  sufficient 

An  Instructive  case  in  support  of  our  views 
is  that  of  State  v.  Whltton,  72  Wis.  18,  38 
N.  W.  831.  The  information  in  that  case 
was  as  follows:  "I,  J.  W.  Wegner,  district 
attorney  for  said  county,  hereby  inform  the 
court  that  on  the  third  day  of  September,  in 
the  year  one  thousand  eight  hundred  and 
elgh^  seven,  at  the  said  county,  the  said  de- 
fendant, Blcbard  Whltton.  fdonionsly  did 
buy,  receive,  conceal,  and  have,  and  did  then 
and  thwe  aSA  In  tbe  concealment  of  goods, 
diattels,  and  property,  to  wit,  one  hunting- 
case  gold  watdi  of  the  value  of  for^  dollars, 
the  said  property,  goods,  and  diatttis  being 
th«i  and  there  the  property  of  one  J.  P. 
Johnson,  be,  the  said  Bldiard  Whltton,  then 
and  there  knowing  the  said  goods,  chattels, 
and  property  had  theretofore  been  ftionlously 
stolen,  ^en,  and  carried  away,  contrary  to 
the  statute  in  audi  case  made  and  provided, 
and  against  ttie  peace  and  dignity  of  the 
state  of  TnsoonshL"  And  the  court  sus- 
tained ita  snfficimcy,  and  said:  There  can 
be  no  doubt  but  that  the  district  attorney 
Intended  to  Inform  against  the  defendant 
for  the  crime  of  receiving  stolen  property 
as  defined  by  section  4417,  Rev.  St  1878. 
There  Is  certainly  enough  stated  in  the  In- 
formation to  Inform  bofli  the  d^endant  aad 
the  court  of  the  intention  of  the  district 
attorney  in  that  respect  Hut  being  admit- 
ted, can  it  be  said  that  the  defendant  has 
been,  or  can  be,  prejudlcated  by  the  lack  of 
deflnlteness  In  the  Information,  after  having 
a  fair  trial  upim  the  merits  of  the  charge  as 
intended  to  be  made  by  the  prosecuting  at- 
torney? We  certainly  think  he  has  not  been 
prejudlcated  by  a  lack  of  a  more  full  state- 
ment of  the  charge  in  the  Information;  and, 
unless  there  be  some  well-settled  rule  of  law 
which  forbids  sentence  upon  this  Information. 
Judgmrat  ought  not  to  be  arrested.  *  *  • 
The  only  possible  objection  to  the  informa- 
tion under  that  section  Is  that  it  omitted  to 
state  in  the  language  of  the  statute  that  the 
defendant  received,  etc,  'stolen  money,  goods, 
or  property,'  that  being  the  language  used  in 
said  section  4417,  Bev.  St  We  think  that 
the  allegation  that  be  received  the  goods  of 
a  stranger,  knowing  that  they  had  been  there- 
tofore stolen,  la  a  substantial  stat^ent  of 
the  offense  defined  by  section  4417.  We  do 
not  think  there  conld  have  been  any  doube 
eithK  In  the  minds  ot  the  court  <»  of  tlw  de- 
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fendant  as  to  what  offense  he  waa  charged 
wlth.- 

Id  State  T.  Allemand,  25  La.  Ann.  C2S,  the 
conrt  In  the  first  paragraph  of  the  syllabus 
held:  ''An  Indictment  charging  that  defend- 
ants received  the  property  stolen  with  a 
felonious  Intent  knowing  the  same  to  have 
been  stolen  at  the  time  Is  In  sufficient  con- 
formity with  tne  statute."  In  the  body  o^ 
the  opinion  the  conrt  said:  "The  first,  second, 
and  fourth  grounds  of  the  assignment  of 
errors  are  substantially  the  same — that  the 
indictment  was  fatally  defectire  In  not  stat- 
ing that  the  defendants  received  the  property 
feloniously  taken  or  stolen.  The  charge  in 
the  indictment  Is  that  defendants  iinlawfuUy 
and  feloniously  did  receive  and  buy  a  cow, 
of  a  red  color,'  etc.;  'they,  the  said  Charles 
Allemand.  Lonls  Allemand,  and  Joseph 
Allemand,  then  and  there,  well  knowing  that 
the  aforesatd  cow  had  been  taken,  stolen, 
carried  ^way  or  killed,  contrary  to  the  form 
of  the  statate,'  etc:  The  oblect  of  an  Indict- 
ment la  to  advise  Um  par^  aceuaed  of  the 
tibaxgfi  against  Um,  to  ouble  him  to  pre- 
pare Us  dtfenae,  and  to  enable  him  to  plead 
antre  ftils  aoqnlt  or  convict  In  any  subse- 
quent proceedings  against  bim  for  the  saute 
offense." 

In  People  v.  Gon^  2  Utah.  70,  the  in- 
dictment charged  that  defendant  "did  un- 
lawfnlly  and  teloidously  buy  and  recdve. 
for  his  own  gain,  and  to  prevent  the  owners 
from  again  possessing  their  property,  slxtem 
pounds  of  gold  ore  of  the  value  of  one  hun- 
dred and  twenty-five  dollars,  of  the  goods 
and  chattels  and  personal  property  of  Sam- 
uel Mclntyre,  William  Mclntyre,  James  Cun- 
ningham, Moroni  EdWards,  Haskdl  V.  Shirt- 
liff,  Jacob  Weller,  Elijah  M.  WeUer,  Herman 
Barrett,  and  Oliver  Dlse;  he,  the  said  Rich- 
ard Gough,  tben  and  there  well  knowing  the 
said  property  to  have  been  fdoniously  stolen, 
taken  and  carried  away,  contrary,"  etc.  And 
the  court  said :  "<1)  The  appellant  urges 
that  the  Indictment  is  defective  in  not  al- 
leging the  property  to  have  been  stolen.  All 
of  the  facta  or  acts  have  been  allied  In  the 
Indictment  which  were  speclfled  by  the  Leg- 
islature in  defining  the  offense  charged,  and 
we  think  this  was  sufficient.  The  indictment 
fully  informed  tbe  defendant  as  to  the  charge 
against  him.  The  common-law  strictness  Is 
not  required  under  our  practice.  Some  of- 
fenses could  only  be  described  by  giving  dr- 
cumstances,  but  this  is  not  such  a  case,  and 
Is  therefore  governed  by  the  general  rule; 
the  definition  or  description  of  the  offense 
being  given  in  tbe  statute.  People  v.  Mur- 
phy, 3d  CaL  66;  People  v.  Cronln,  34  CaL 
201,  208;  People  v.  Parsons,  6  CaL  487; 
State  T.  Oarr.  6  Or.  133;  People  v.  Rodrig- 
uez. 10  CaL  SI.'* 

if  we  were  to  sustain  tbe  objections  now 
arged  to  this  information,  we  would  attach 
more  importance  to  shadows  than  to  sub- 
stance, and  we  would  elevate  fonna  and  cen- 1 
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monies  above  justice.  While  lawyers  are  not 
to  be  blamed  for  advancing  every  possible 
argument  In  behalf  of  their  cUentnu  yet  the 
courts  In  the  past  have  gone  entirely  too  far 
in  sustaining  frivolous  objections.  The  re- 
sult is  that  the  uncertainty  In  the  adminis- 
tration of  criminal  law  in  the  United  States 
has  become  a  reproach  to  the  American 
people,  and  the  reputation  of  the  profession 
and  the  integrity  of  the  courts  have  been 
seriously  called  in  question.  There  Is  no 
use  In  trying  to  dodge  or  disguise  the  truth. 
This  evil  lies  at  the  very  bottom  and  founda- 
tion of  many  of  tbe  complaints  which  are 
now  heard  about  the  delays  of  the  law  and 
the  inefficiency  of  the  courts  and  the  growing 
demand  for  the  recall  of  the  judiciary.  The 
courts  must  redeem  themselves,  or  there  is 
no  telling  what  the  result  will  be.  Public 
confidence  can  only  be  restored  by  a  fear- 
less, honest,  and  independent  judiciary. 
Judges  must  understand  that  it  is  their  sole 
and  only  duty  to  serve  the  people  and  ad- 
minister justice.  They  are  being  w^i^ed 
in  the  balances  by  an  intelligent,  jnstiee 
loving,  and  long  suffering  public ;  and  if  Oiey 
are  found  wanting  the  fault  will  be  thtfra 
alone.  Judges  are  naturally  in  sympathy 
with  lawyers,  and  are  always  willing  to  do 
all  that  they  reasonably  can  to  please  and 
assist  the  legal  profession,  but  It  is  a  groar 
ndsoonceptlon,  di^onoilBC  alibi  to  the  bar 
and  to  the  bench,  to  snivoae  that  judges 
should  allow  a  deelre  to  make  tnudnesa  for 
the  lawyers  to  in  the  least  influoice  their 
decisions.  They  have  a  far  higher  doty  than 
this.  Courts  are  established  and  supported 
by  the  people  for  the  sole  and  excluslTd  pni- 
pose  of  enforcing  jnstioe,  and  It  is  their 
daty  to  see  ^t  jnstloe  Is  never  dtvoroed 
from  the  law,  and  that  no  (ilasa,  occupation, 
or  profession  Is  fkvored  at  the  expense  of 
other  dasses,  occupatltms,  and  profesaions, 
and  that  jnstlce  is  thereby  sacrificed.  The 
Judge  who  does  not  reo^nlze  and  live 
to  this  hi^  ideal  is  not  only  a  disgrace 
to  tlie  portion  which  he  occupies,  but  he  is 
a  mauce  to  the  good  order  of  sodety. 

We  are  of  tike  opinion  tbat  the  Informa- 
tion in  this  case  substantially  complies  with 
the  law,  uaA  that  tbe  trial  conrt  did  not  err 
in  overruling  the  demurrer  thereto. 

[2]  Second.  When  the  state's  witness  Len 
Wallace  was  placed  upon  the  stand,  counsel 
for  appellant  objected  to  his  testifying  upon 
the  ground  that  he  had  been  convicted  of 
the  crime  of  burglary,  and  was  thereby  ren- 
dered incompetent  to  testify,  mie  court  over- 
ruled this  objection  and  permitted  the  tes- 
tlmcmy  of  this  witness  to  be  recdved,  to  all 
of  which  counsel  for  appellant  excepted. 
Counael  In  thdr  brieC  say:  "Tbe  fourth 
assignment  of  error  is  directed  at  the  ad- 
misstbUity  of  the  evidence  of  Jjea  Wallace 
and  at  bis  competency  as  a  witness.  Our 
statute  provides  that  a  person  who  is  con- 
fined in  the  poiitentiary  Is  civilly  dead  and 
the  contention  of  the  plaintiff  in  error  waa 
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that  <KL  Bccoont  of  that  statute  he  was  not 
a  competeDt  witness."  This  objection  would 
b«  good  in  some  Jurisdictlona,  but  It  la  not 
now  and  never  baa  been  the  law  In  Oklaho- 
ma. This  question  Is  settled  by  our  statute 
and  by  the  prevloas  adjudication  of  our 
appellate  court  In  the  case  of  Blartln  v. 
Territory.  U  OkL  S98,  78  Fac.  88,  this  ques- 
tion was  decided  adrersely  to  tbe  contention 
made  by  counsel  for  appellant  in  a  well-con- 
sidered opinion  by  Judge  BnrwelL  Tbe 
court  there  said:  "During  tbe  trial  one 
Brady,  who  had  been  convicted  of  a  felony 
and  sentenced  to  imprisonment  for  life  in 
the  territorial  prison^  was  called  as  a  wit- 
ness for  the  prosecution,  and  the  appellant 
Insists  that  this  was  reversible  error,  for 
the  reason  that,  under  tbe  provisions  of  sec- 
tion 2578,  he  was  civilly  dead,  and  therefore 
Incompetent  to  testify.  This  section  reads 
as  follows :  'A  person  sentenced  to  imprison- 
ment lu  the  territorial  prison  for  life  Is 
ther^y  deemed  dvllly  dead'— end  author- 
ities are  xdted  to  establish  that  such  an  one 
at  common  law  was  not  a  competent  witness. 
Were  the  section  of  the  statute  just  quoted 
the  only  statutory  provision  on  the  subject, 
there  might  be  some  force  in  the  contention, 
but  counsel  have  overlooked  other  provisions 
which  apply  to  the  case  at  bar.  The  statute 
00  which  al;)pdlant  r^es  has  no  ai^licatlon 
to  the  right  of  such  a  person  to  testify  as  a 
witness,  but  appUes  to  other  civil  rights. 
Section  4209  provides  (section  5838,  Comp. 
Laws  1909) :  *No  person  shall  be  dlsquallfled 
as  a  witness  in  any  dvll  action  or  proceeding 
by  reason  of  his  Interest  In  the  event  of 
the  same,  as  a  party  or  otherwise,  or  by  rea- 
son of  tals  conviction  of  a  crime,  but  such  in- 
terest or  conviction  may  be  shown  for  the 
purpose  of  alEMAlng  bis  credlblUty.'  And  un- 
der section  S207  (section  8834.  Comp.  Laws 
1900)  of  the  same  statutes,  the  rules  of  evi- 
dence in  <lvU  cases  are  applicable  also  to 
criminal  cases,  except  as  otherwise  provided 
In  the  duu>ter  on  Procedure  Criminal,  and 
nowhere  In  tbat  Cbapter  Is  one  who  has  been 
convicted  of  a  fielony  disqualified  to  teetLty 
as  a  witness.  Brady  was  a  competent  wlt- 
nen.'-*  Ibere  Is  only  one  exception  to  tbe 
law  as  stated  by  Judge  Burw^.  Sectim 
2190.  Comp.  Laws  1909,  is  as  ftiUows:  "No 
person  who  bas  been  convicted  of  perjury, 
or  qf  siibornation  of  perjury,  shall  there* 
after  be  received  as  a  witness  In  any  ac- 
tion, proceediiv  or  matter  whatever  upon  his 
own  behalf ;  nor-  In  any  action  or  proceed- 
ing between  adverse  parties  against  any 
person  who  shall  object  thereto,  until  the 
judgment  against  blm  has  t>een  reversed. 
But  where  such  person  has  been  actually 
recdved  as  a  witness  contrary  to  the  pro- 
visions of  this  section,  bis  Incompetency 
shall  not  prejudice  the  rights,  Innocently  ac- 
quired, of  any  other  person  claiming  under 
tbe  proceeding  In  which  such  person  was  so 
recti ved."  'Ttbe  trial  court  therefore  '  did 
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not  err  In  overruling  the  objection  made  to 
the  witness  Wallace  upon  tbe  ground  tbat 
he  had  been  convicted  of  a  felony. 

[t]  Third.  It  Is  urged  on  behalf  of  appel- 
lant that  the  trial  court  erred  in  not  adyls- 
Ing  the  jury  to  acquit  appellant  upon  the 
ground  that  the  evidence  showed  that  ai^- 
laut  was  guilty  of  the  crime  of  grand  larcaiy, 
in  that  he  was  a  party  to  the  original  taking. 
We  believe  that  ai^>ellant  might  have  been 
convicted  for  grand  larceny  on  the  evidence- 
in  this  case,  but  it  does  not  necessarily  fol- 
low that- the  evidence  does  not  also  sustain 
a  verdict  for  knowingly  receiving  stolen 
property.  It  is  the  ];Hlvilege  of  tbe  county 
attorney  to  charge  In  an  indictment  the  high- 
est possible  offense  constituted  by  any  act 
committed;  but,  if  he  sees  lit  to  <diLarge  a 
lower  offense  whldi  is  sustained  by  the  evl- 
duice  and  which  calls  for  the  infliction  of  a 
less  degree  of  punishment,  a  defendant  can- 
not be  heard  to  complain  that  be  should  have 
been  diarged  with  and  convicted  of  tbe  high- 
er off«ise  included  In  the  same  acts,  because 
the  error  of  the  county  attorney  Inured  to  bis- 
benefit  and  he  Is  bound  tbereby. 

In  discuralng  this  very  question  In  the  case 
of  Walter  Howard  v.  State,  131  Fac.  1100, 
d^ded  at  the  last  term,  this  conrt  said: 
"Where  there  is  no  question  as  to  the  guilt 
of  an  appellant,  this  court  does  not  feel  call- 
ed upon  to  make  nice,  hairsplitting  distinc- 
tions as  between  different  offenses.  We  are 
far  more  concerned  In  tbe  enforcement  of 
substantial  justice,  tbe  punishment  of  crim- 
inals, and  tbe  suppression  of  crime  In  Okla- 
homa, and  thereby  protecting  honest  people 
In  their  propwty  and  rii^ts,  than  we  are  In 
establishing  a  flne-qmn  sgrstem  of  olmlnal 
Jurisprudence."  There  are  two  views  ta 
teke  of  the  facta  of  this  case.  From  tbe 
standpoint  of  the  state  tbe  tesUmony  shows 
tbat  appelluit  should  have  beoi  ^osecnted 
for  and  convicted  of  grand  larceny.  From 
the  standpoint  cC  appellant's  testimony  he 
bad  nothing  to  do  with  ttie  laroeny  of  the- 
proper^  In  question.  But  he  pardused  it 
under  such  drenmstancee  as  would  put  an 
honest  man  upon  Inquiry,  and  as  would  ren- 
Hax  him  liable  on  bis  own  testimony  to  pros- 
ecution for  reodviug  stolen  property.  Under 
either  of  thoe  conditicms,  a  conviction  for 
either  offense  would  have  been  mstalned  by 
the  testimony. 

In  the  case  of  Jinks  UicGlll  v.  State,  6 
Okl.  Gr.  512, 120  Fac.  297,  Judge  Doyle  stotes 
the  case  as  follows:  "The  testimony  In  the 
case  conduces  to  show  that  60  gallons  of 
paint  in  cases  of  6  gallons  each  were  stolen  on 
the  night  of  January  2,  1910,  from  the  ware- 
house, in  Guthrie,  of  the  Arkansas  Lumber 
Company,  a  corporation.  About  a  week 
aftem'ards,  18  gallons  of  this  paint  was 
found  concealed  in  the  defendant's  house. 
John  McGnie  and  Charlie  French  testified 
that  they  stole  three  of  the  cases  from  tbe 
warehouse  of  the  Arkansas  Vall^  Lumber- 
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Company,  and,  assisted  by  WUUe  Gness,  car- 
ried tbem  to  the  defendant's  home  about  11 
o'dock  that  nlgbt;  ttaat  tbey  talked  with  him 
before  tbey  stole  It,  and  when  they  delivered 
It  that  he  paid  John  McOme  fl.SO  for  the 
three  cases.  There  was  no  testimony  offered 
oh  the  part  of  the  defendant"  And  after 
discossing  some  other  questions  Jndge  Doyle, 
continuing,  says:  "Oar  conclnalon  Is  that 
the  appeal  In  this  case  is  without  merit" 

In  Anthony  r.  State,  44  Fla.  2,  32  South. 
819,  the  seventh  paragraph  of  the  syllabus 
reads  as  follows:  "On  the  trial  of  a  person 
charged  with  rec^vlng  stolen  property,  tes- 
timony on  the  part  of  the  state  tending  to 
prove  ah  arrangement  or  plan  made  between 
the  alleged  thief  and  the  defendant,  whereby 
the  thief  was  to  steal  and  the  defendant  was 
to  receive  from  him  a  certain  kind  of  proper- 
ty, as  the  defendant  should  need  It  is  ad- 
missible, where  the  testimony  tends  to  show 
that  the  particular  inoperty  charged  In  the 
Indictmoit  was  received  by  defendant  1^ 
pursuance  of  such  arrangement  or  plan." 
And  In  the  opinion  titie  court  saya:  "The 
tenth  assignment  Is  that  the  coivrt  erred  In 
deiqrlng  the  moeUm  to  strike  ont  the  testi- 
mony of  witness  Gonroy  as  to  the  shortage 
of  pork  loins  at  or  about  gala  week,  1900. 
The  Witness  was  Interrogated  as  to  what 
Anthony  said  about  an  arrangemoit  between 
him  and  Uoore  in  refovnce  to  the  delivery 
of  meat  by  the  latter  to  the  tormee,  and 
stated  that  Anthony  said  there  was  a  short- 
age of  pork  loins:  and  at  this  point  counsel 
for  defendant  moved  to  strike  ont  the  answer 
on  the  ground  that  It  was  too  vague,  indefi- 
nite, and  uncertain,  and  did  not  give  defend- 
ant snfflcient  notice  of  the  offense  with  which 
he  was  charged,  mils  motion,  was  denied, 
and  eneption  taken.  The  witness  then  com- 
pletoa  his  answer  by  stating  that  Anthony 
said  during  the  last  gala  we^  there  was  a 
shortage  of  pork  loins  In  Jacksonville,  and 
he  went  to  Hoore  and  asked  him  if  he  could 
■not  take  care  of  him  and  Moore  said  be 
could.  Anthony  said  that  was  the  time  he 
started  this  arrangement  with  Moore,  and  it 
was  because  he  could  not  get  potk  loins  any- 
whOTe  else.  The  gala  week  referred  to  was 
in  1900.  We  do  not  think  there  was  any 
ground  of  objection  on  the  part  of  the  ac- 
cused to  the  Introduction  of  this  evidence. 
It  tended  to  show  the  beginning,  not  too  re- 
mote, of  the  very  arrangement  under  which 
the  pork  loins  alleged  In  the  information 
to  have  been  Btolen  were  received  by  tbe 
accused,  and  bore  on  the  question  of  his 
guilty  knowledge.  Copperman  v.  People  [50 
N.  Y.  691];  and  Coleman  r.  Bam^  supra 
[58  N.  T.  555]." 

In  Sisk  V.  State  (Tex.  Or.  App.)  42  8.  W. 
986,  Slsk  was  convicted  of  receiving  stolen 
property.  There  was  evidence  In  the  case 
from  which  the  Jury  might  have  concluded 
that  the  defendant  was  a  party  to  the  origi- 
nal taking  of  tbe  sto<^;  an^  although  the 


evidence  in  the  case  would  have  stistatned 
a  conviction  for  larceny,  the  Judgment  was 
affirmed.  Judge  Henderson  said:  "We  have 
examined  the  record  carefully,  and  in  our 
opinion  the  proof  is  unquestioned  that  ap- 
pellant at  least  received  the  stolen  animal 
from  Ed  McCoy,  If,  Indeed,  he  did  not  in 
connection  with  said  Ed  McCoy,  steal  the 
same.  The  jury,  however,  found  him  guilty 
of  receiving  said  animal  from  McCoy  know- 
ing at  the  time  he  so  received  her  that  she 
was  stolen  property." 

We  therefore  hold  that  the  appellant  was 
not  injured  or  deprived  of  any  right  by  being 
convicted  of  knowingly  receiving  stolen  prop- 
erty, although  the  evidence  would  have  sus- 
tained a  verdict  of  guilty  of  grand  larceny, 
and  that  therefore,  the  trial  court  did  not 
err  In  reusing  to  give  the  Instruction  re- 
quested. 

[4]  Fourth^  Oounsel  pjT  appellant  com- 
plain at  the  action  of  the  trial  court  In  re- 
fusing to  instruct  upon  the  law  aiqilicable 
to  drcumstantial  evidence.  Snch  an  in- 
struction should  only  be  given  where  the 
state  relies  solely  upon  circumstantial  evi- 
dence. See  S.  S.  Star  v.  State,  131  Pac.  542, 
decided  at  the  last  term  of  the  court ;  John 
Hendriz  v.  United  States,  2  Okl.  Cr.  244, 
101  Paa  125.  In  this  case  the  evidence  of 
appellant's  guilt  is  positive  and  direct  and 
an  instruction  upon  circumstantial  evidence 
wonld  only  have  tended  to  confuse  tbe  Jury. 
The  court  therefore  did  not  err  in  defining 
to  give  the  Instruction  requested. 

[5]  Fifth.  Counsel  for  appellant  complain 
at  the  action  of  the  trial  court  In  refusing 
to  give  the  following  Instruction:  "The 
court  Instructs  the  Jury  that  If  you  believe 
from  the  evidence  that  the  goods  named  in 
the  Information  were  stolen  by  Len  Wallace 
In  the  nighttime,  and  that  the  defendant  was 
at  home  and  knew  nothing  of  the  larceny 
and  knew  nothing  of  the  existence  of  such 
goods,  and  If  you  further  believe  that  Len 
Wallace,  together  with  others,  placed  said 
goods  in  the  butcher  shop  of  the  defendant 
without  the  knowledge  of  the  defendant 
and  that  said  goods  were  taken  possession 
of  by  the  officer  before  defendant  knew 
that  said  goods  were  in  his  shop,  or  knew 
of  any  larceny  being  committed,  or  knew 
of  the  existence  of  said  goods,  then  It  is 
your  duty  to  acquit  the  defendant"  This 
instruction  was  not  applicable  to  the  evi- 
dence^ The  testimony  plainly  shows  that  the 
stolen  goods  were  placed  In  appellant's 
buteher  shop  with  the  knowledge  and  con- 
sent of  Vaughn,  who  was  the  employ^  of  ap- 
pellant and  that  there  was  an  agreement 
between  appellant  and  Vaughn  on  the  one 
side  and  the  thieves  on  the  other  that  such 
property  would  be  received  at  appellant's 
butcher  shop  by  Vaughn  and  paid  for  by  ap- 
pellant Therefore  the  possession  of  Vaughn 
was  the  possession  of  appellant  Speaking 
on  this  very  subject  1  Wharton's  Cr.  Law 
(10th  Bd.)  iDar.  990^  Is  as  ftollows:  "Reception 
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mast  bt  sobcbutlTcflj  proTed.  Manual  pos- 
session or  tondi  is  onoecessary  In  order  to 
nvtain  conviction;  It  Is  sufficient  It  tbere 
Is  a  control  bj  the  recelrer  over  the  goods. 
A  perstm  Is  aald  to  receive  goods  Improperly 
obtained  as  soon  as  he  obtains  control  over 
than  from  Qie  person  from  whom  he  rec^ves 
them ;  and  the  mere  aiding  In  the  secreting 
or  dlQKwal  of  the  goods  constitutes  the 
offense.  When  the  goods  were  unlawfully 
received  by  a  snrant  or  wife  of  the  party 
dialled,  it  is  necessary,  In  order  to  make 
him  a  recelTer,  that  he  should  have  done 
some  act  In  the  way  of  joining  in  the  re- 
ception. The  reception  of  the  produce  of  the 
goods,  however.  Is  not  the  reception  of  the 
Coods."  2  Bishop's  New  Cr.  Law.  f  1139,  Is 
as  follows:  "Sea  1139.  The  act  of  Receiv- 
ing; (1)  Under  Control — The  leading  doc- 
trine here  is  that  the  goods  must  come  under 
the  control  of  the  receiver ;  yet  the  control 
need  not  be  manual.  For  Instance— (2)  Sub- 
ordinate—D^slt— If  they  are  In  the  hands 
of  a  person  whom  he  can  commend  in  re- 
spect of  them,  they  may  be  deemed  to  have 
beea  received.  And  one  who  allowed  a  trunk 
of  stolen  goods  to  be  sent  on  board  a  vessel 
In  which  he  had  taken  passage,  was  held 
to  have  received  them.  But— (3)  Personal 
Possession — by  the  receiver  of  the  goods,  Is 
necessary  to  have  been  acquired  where  he 
has  no  control  over  their  custodian.  And — 
(4)  Becelving. — Besides  possession,  there 
must  be  something  which  may  be  deemed  a 
receiving  of  the  goods." 

Under  these  anthorltlM  and  upon  every 
principle  of  reason  and  Justice,  both  as  a 
matter  of  &ct  and  of  law,  appellant  Is 
clearly  gollty  of  reoelvlnK  stoloi  goods. 
Part  of  them  were  found  in  Ills  refrigerator 
and  part  upon  the  counter  of  his  butcher 
tbop,  placed  there  his  employ^  Vaughn 
and  by  Us  orders.  Tlie  court  therefore  did 
not  err  in  refnsliv  to  give  the  Instruction 
reouested. 

A  nuDiber  of  other  exceptions  were  re- 
served to  Instmetiona  given  by  the  court, 
and  also  exceptions  were  reserved  to  the 
action  of  the  court  in  refusing  to  give  cer- 
tain Instmctlons  requested.  As  ftir  as  ap- 
Iriicable  to  the  evidence  in  this  case,  the  re- 
quested Instmctlons  were  all  Incorporated 
in  the  general  instructions  of  the  court,  and 
we  find  the  general  instnutions  to  be  an 
admirable  exposition  of  the  law  in  which  all 
of  the  rights  of  appellant  were  properly 
protected.  The  testimony  presents  as  clear 
a  case  of  receiving  stolai  proiwrty  knowing 
it  to  have  been  stolen  as  could  be  made  out 
Conceding  all  that  counsel  for  appellant 
could  claim  in  behalf  of  their  client,  based 
upon  his  own  testimony,  and  that  is  that  ap- 
pelUint  was  not  a  party  to  the  original  theft, 
yet  bto  own  testimony  shows  that  he  most 
have  believed  and  known  that  tlie  property 
was  stolen.  The  man  who  purdiasea  prop- 
erty from  atire  strangers  and  receives  it  at 


night  under  such  nnosnal  drcnmstances  as 
those  testified  to  by  appellant  hlmsdf  does 
so  at  his  peril,  and  cannot  be  heard  to  saj 
that  he  did  not  beUere  that  Oie  property 
was  stolen.  If  he  did  beUeve  be  was  re- 
ceiving stolen  property,  he  was  just  aa 
guilty  as  if  he  had  posltlre  knowledft  of 
that  fact  2  Bishop's  New  Cr.  Law.  i  1138. 
Is  as  follows:  "As  foundation  for  the  crim- 
inal Intent,  without  which  there  can  be  no 
crime,  and  by  the  statutory  terms,  the  re- 
ceiver must  know  the  goods  to  have  been 
stolen.  And  this  knowledge  must  exist  at 
the  very  Instant  of  the  receiving.  It  need 
not  be  such  direct  knowledge  as  comes  from 
witnessing  the  theft;  but  in  the  words  of 
Bramwell,  B.,  It  Is  sofficlent  if  the  drcnm- 
stances were  such,  accompanying  the  transac- 
tion, as  to  make  the  prisoner  believe'  the 
goods  had  been  stolen."  We  regard  this  as 
as  clear  a  case  of  guUt  of  knowingly  re- 
ceiving stolen  property  as  could  be  made  out 
by  human  testimony. 

We  find  no  error  in  the  record,  and  we  be- 
lieve tliat  justice  has  heen  done  in  the  con- 
viction of  antellant  The  Judgment  of  the 
lower  court  la  therefore  affirmed. 

ARMSTBONG,  P.  J.,  and  DOYLD,  J., 
concur. 


Ex  parte  SIZEMOBEL 
ffMminal  Gbnrt  of  Appeals  of  Oklahoma.  Uay 

17,  1913.) 

(BflMut  Iv  the  Court.) 

1.  Cbiminal  Law  (8  87*)— Countt  Oottbt  — 
JuBisDicnoN. 

The  iurisdiction  of  a  conn^  court  In  crim- 
inal cases  is  the  same  in  all  respects,  whether 
its  wssioui  are  held  at  the  county  seat  or  at 
a  county  court  town. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  §  126;  Dec.  Dig.  |  87.*] 

2.  Criminai,  Law  (J  83»)— JtJhismctiow. 

When  there  is  jarisdiction  of  the  party 
8Dd  of  the  offense  for  which  he  was  tried,  the 
decision  of  all  other  qnestions  arising  In  the 
case  ia  but  an  exercise  of  that  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Ijiw,  Cent  Dig.  H  112-114;  Dec  Dig.  |  88.*] 
8.  GaiinNAi.  I^w  (§  104*)— CouKTT  Comnn— 

JOBISOICTION— PbESUHPTION  . 

County  courts  are  entitled  to  the  same  pre- 
aamption  of  jarisdiction  as  are  the  district 
courts. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  if  214,  216 ;  Dec  Dig.  f  104.*] 

Application  of  Theo.  Slzemore  for  a  writ 
of  habeas  corpus.   Application  denied. 

Jess  L.  Ballard,  of  Grove,  for  petitioner. 

DOYLE;  J.  This  Is  a  petition  for  writ  of 
habeas  corpus  filed  .In  this  court  March  8» 
1913,  wherein  petitions,  Theo.  SlaemOTe, 
avers  that  he  is  unlawfully  Imprisoned  and 
restrained  <tf  his  liberty  by  Bud  Thomason, 
sheriff  of  Delaware  coun^,  and  Cor  tlie  rea- 
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sons  stated  therein  petitioner  pnjn  that  a 
writ  of  habeas  corpus  b*  allowed,  and  that 

bB  be  discharged. 

It  appears  from  the  petition  that  petitioner 
was  by  Information  filed  in  the  connty  court 
of  Delaware  county  charged  with  the  com- 
mission of  the  crime  of  unlawfully  trans- 
porting intoxicating  liquor,  that  upon  his 
trial  at  the  county  court  town  of  OroTe  in 
said  county  he  was  convicted  and  sentenced  to 
pay  a  flue  of  9120,  and  to  serve  a  term  of 
SO  days  In  the  county  jail,  and  on  commlt- 
m&at  duly  Issued  was  -placed  In  tike  custody 
of  the  respondent  and  committed  to  JalL 

[1, 2]  It  la  further  averred  that  said  coun- 
ty court  had  no  Jurisdiction  in  said  cause 
for  Uie  reason  that  said  court  was  not  con- 
vened and  sitting  at  the  time  and  place  by 
law  prescribed  for  holding  court,  In  that  the 
said  court  should  have  convened  at  Jay,  the 
county  seat;  for  the  January,  1013,  term  In- 
Bttad  of  at  Grove. 

The  petition  does  not  ctmtaln  a  copy  of 
the  judgment  of  conviction  nor  of  the  com- 
mitment, nor  is  a  cojfj  of  the  records  of  the 
court  showing  whok  and  where  said  court 
opoied  or  convened,  attached  thereto  and 
made  a  part  thereof.  Under  numerous  de- 
dslons  of  this  court  it  has  been  held  that  in 
habeas  corpus  proceedings  the  burden  Is  upon 
the  petitioner  to  show  that  the  Judgment  of 
conviction  under  which  he  is  imprisoned  is 
Told. 

[3]  County  courts  are  courts  of  record,  and 
Jurisdlctlou  of  this  class  of  misdemeanors  Is 
derived  directly  from  the  Constitution  and 
all  presumptions,  in  the  absence  of  anything 
to  the  contrary  appearing  from  the  record, 
will  be  in  favor  of  tbQ  regularity  of  their 
proceedings.  Ex  parte  Brown,  8  OkL  Cr. 
329,  ICS  Paa  677. 

The  petition  In  itself  is  insufficient  to  show 
that  the  Judgment  of  conviction  is  void,  and 
no  proof  has  been  offered  In  support  of  the 
arerments  therein. 

The  application  for  writ  of  habeas  corpus 
will  tb^ef  ore  be  daded. 

ARMSTRONG,  P.  J.,  and  FURHAN,  J., 
concur. 


COX  V.  STATB. 

(Griminal  Court  of  Appeals  of  Oklahoma,  May 

17,  1918.) 

1.  Inntcmnr  ard  InroaiUTioif  (I  161*)— 
Ahbndhbnt. 

By  leave  of  court,  an  Information  may  be 
amended  as  to  matters  of  sobstanoe  or  form  aft- 
er a  plea  of  not  guilty  baa  been  entered  and 
before  the  trial  has  begnn. 

lEA.  Note.— For  other  caaei,  see  Indictment 
and  loformBdon,  Gent  Dig*  H  SUMHiS;  Dec. 
Dig.  1 1«1.*] 


2.  CKoaNAi.  Law  (|  llBl*)— Afpsai.  — Re 
TUBAL  OF  CorrrnruANOE. 

An  aDpUeatlott  for  continnanca  is  addressed 

to  the  discretion  of  the  tHal  court;  and  its 
action  thereon  will  not  be  reviewed,  unless  there 
appears  to  have  been  a  clear  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw.  Cent  Dig.  ||  8046-3019;  Dec.  Dig.  i 
1161.*] 

3.  CannjfAi,  Law  (f  1160*>— Afpkaz^Rbvxbw 

or  EVIDENCB. 

Where  the  verdict  of  tiie  Jury  has  been  ap- 
proved by  the  trial  eoart,  and  there  is  evldoice 
in  the  record  to  sustain  the  verdict,  or  where 
the  evidence  is  confficting,  the  judgment  will 
be  affirmed  in  the  absence  of  prejudicial  er- 
ror. 

[Bi.  Note.— For  other  caaes,  see  Criminal 
Law,  Gent  Dig.  |  8064 ;  Dec.  Dig.  1 1160.*] 

Appeal  from  Choctaw  County  Court ;  W.  T. 
Glenn,  Judge. 

Wirt  Ooz  was  convicted  of  vIolatliiK  the 
prohibitory  law,  and  appeals.  Afflrmwl. 

Spri^  &  Barrett,  of  Hugo,  for  plalntlfF 
In  error.  Gbas.  West,  Atty.  G^,  and  Smith 
OL  Matson,  Asst  Atty.  Gen.  (Monroe  Osbom, 
of  Purc^  of  counsel),  for  the  Stat& 

DOYLE,  J.  Plaintiff  in  error,  Wirt  Cox, 
was  convicted  of  unlawfully  selling  whisky, 
and  was  on  December  6,  1911,  sentenced  to 
serve  a  term  of  60  days  In  the  county  Jail, 
and  to  pay  a  fine  of  $100.  An  appeal  was 
perfected. 

Three  assignments  of  error  are  relied  up- 
on to  reverse  the  Judgment  The  first  re- 
lates to  an  alleged  amendment  of  the  infor- 
matlon  which  counsel  insist  constituted  a  bar 
to  any  further  prosecution.  The  only  recital 
in  the  record  which  we  have  been  able  to 
find  relating  to  an  amendment  of  the  infor- 
mation Is  as  follows:  "Now,  upon  this  12th 
day  of  September,  1911,  this  cause  comes  on 
for  trial.  The  state  appears  by  B.  D.  Jor- 
dan, assistant  county  attorney,  and  asks 
leave  to  amend  the  information  herein, 
which  Is  granted,  and  on  motion  of  the  de- 
fendant said  cause  is  continued  until  the 
next  term  of  this  court" 

[1]  As  to  what  said  amendment  was  the 
record  does  not  disclose.  It  would  seem, 
therefore,  that,  under  the  repeated  rulings 
of  this  court,  plaintiff  In  error  Is  In  no  pMd- 
tion  to  ask  this  court  to  review  the  trial 
court's  action  thereon.  Under  section  6307, 
Rev.  Sts.  (1003),  an  information  charging  a 
misdemeanor  may  be  amended  after  plea  on 
order  of  the  court  where  the  same  can  be 
done  without  material  prejudice  to  the  ri^t 
of  the  defendant  McCord  v.  State,  2  Okl. 
Cr.  209,  101  Fac.  186;  Rose  t.  State,  3  OkL 
Cr.  12,  103  Pac.  1066;  Brown  t.  State,  0 
Okl.  Cr.  667,  116  Pac.  61& 

[2]  The  second  is  that  the  court  erred  in 
overruling  an  application  for  continuance.  It 
appears  that  said  application  is  Insufficient  in 
that  It  falls  to  show  the  residence  or  where- 
abouts of  said  absent  vrltness,  or  any  prob- 
ability of  procuring  his  testimony  within  a 
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nasonahle  time.  We  tiilnk  tbe  application 
was  properly  oTerroled.  Tance  t.  Territory. 
8  OkL  Gr.  208,  lOB  Paa  807;  Bbea  r.  Ter- 
ritory, 8  OU.  Cr.  230,  105  Paa  314;  Reed  v. 
Territory,  1  OkL  Gr.  4S1,  S8  Paa  683,  13» 
Am.  St  Bep.  861. 

m  Finally  it  1>  contended  tbat  Ota  evidence 
la  insaffiduit  to  warrant  a  conviction.  There 
la  direct  and  positive  testimony  that  the  sale 
was  made  by  plaintlfl  In  error  as  charg- 
ed tn  the  information.  Where  the  evidence 
Is  conflicting,  and  there  is  evidence  In  the 
record  to  support  the  verdict,  and  the  ver- 
dict has  been  approved  by  the  trial  court, 
this  court  will  not  review  the  evidence  to  de- 
termine Its  weight  or  sufficiency.  The  jury 
had  the  witnesses  before  them  and  could  see 
their  manner  of  teBtlfylog  and  they  no  doubt 
in  determining  the  truth  took  Into  consldera.- 
tion  all  the  attending  drcvmstances  of  the 
case. 

Finding  no  error  In  the  record,  the  judg- 
ment of  the  county  court  of  Choctaw  county 
Is  affirmed,  and  the  cause  remanded  thereto, 
with  direction  to  enforce  Its  judgment  and 
sentence  therein. 

ABMSTBONQ,  P.  J.,  and  FUBMAN,  J., 
concur. 


COD  V.  McGRAN. 
(Soprone  Gonrt  of  Idaho.    March  29,  1913.) 

1.  SuFncuBNOT  OP  Evidence. 

Evidence  examined  and  held  sufficieut  to 
support  the  verdict  and  judgmeDt. 

2.  Bnxs  AND  Notes  (J  92»)— Considtoation 
— SumciEKCT. 

Where  it  appears  that  C,  In  whose  fav« 
a  check  was  executed,  performed  services  in  car- 
ing for  O.,  who  executed  the  check,  and  in  taking 
Dim  into  her  home,  which  she  would  not  have 
performed  except  for  promise  made  by  G.  that 
he  would  either  buy  C.  a  farm  or  compensate  her 
by  moni^  coosideration,  held,  that  a  considera- 
tion is  shown  for  the  execution  and  deliver;  of 
a  check  fn»n  O.  to  G.  on  which  action  is  subte- 
Qoeutly  broDght. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Gent  Dig.  ||  lOtt-lTO,  175-206,  206-212 ; 
Dec.  Dig.  I  92.*] 

8.  Bills  and  Notes  (|  106*)—Vauditt— Un- 
due Influence. 

Preference  and  good  will  from  one  toward 
another,  growing  out  ot  kindnesseH  and  atten- 
tions paid  an  aged  persoD,  are  not  sufficient  to 
show  undue  influence,  in  tbe  absence  of  proof 
of  imposition  or  fraud  practiced  by  the  one  upon 
the  other. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.   |i  242-2^;    Dec  Dig.  « 

Sullivan,  J.,  diBseDting. 

Appeal  frmn  District  Gourt  Ada  Oounty ; 
Charles  P.  McOorthy,  Judge. 

Action  by  Nellie  W.  Coe  against  FUl 
McOran.  From  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 


Ira  BarbOT,  <tf  Boise,  tor  airpdlant  S. 
£.  Blaine  and  Ctood  &  Yaui^uuit  all  of  Botaa^ 

for  respondmt 

AIISHXB,  a  J.  This  l8  an  appeal  finun  a 
verdict  and  Judgment  on  a  diecfe  Issued  by 
the  an;>d]ant  In  favor  of  the  respondent 
The  defense  Interposed  la  want  of  consid- 
eration and  undue  Influence. 

t1,2]  The  appelant  bad  been  living  in 
respondent's  home  from  time  to  time  for  sev- 
eral nmnths  and  had  been  taken  care  of  by 
respondent  at  times  when  he  was  very  IIL 
He  was  an  old  man,  some  70  years  of  age, 
and  apparently  In  easy  flff^^n'^*^  clroun- 
Btances  and  had  no  family  or  velatiTeB.  He 
appears  to  have  taken  a  liking  to  the  n- 
spondent  and,  indeed,  called  h»  his  adopted 
daughter  and  introduced  her  on  some  occa- 
sions as  his  adopted  danghtw.  It  oonld 
serve  no  good  purpose  for  us  to  review  and 
discuss  the  evidence  In  a  written  opinicm. 
It  Is  snfflilent  to  say  that  there  la  evidence 
in  the  record  sufficient  to  support  the  ver- 
dict and  Judgment  It  is  quite  dear  that 
the  respondent  performed  services  for  ap- 
pellant in  caring  for  him  and  taking  him  to 
her  own  home,  which,  in  all  probability,  die 
would  not  have  performed  erc^  for  the 
promises  he  repeatedly  made  her  to  com- 
pensate lier  either  In  buying  her  a  fimn  or 
in  giving  her  a  money  consideration. 

it]  The  record  falls  to  show  any  undue 
Influence  having  been  exercised  by  reiaiMnd- 
eat  over  this  old  man.  That  he  was  exceed- 
ingly fond  of  her  Is  conceded  on  all  sides, 
and  tbat  she  was  kind  to  him  and  took  every 
care  of  him  while  In  her  home  Is  equally 
clear.  It  is  well  established,  however,  and 
this  court  has  so  held,  that  "Influoice  gained 
by  kindness  and  affection  will  not  be  re- 
garded as  'undue,'  In  the  absence  of  any 
proof  of  imposition  or  fraud  b^ng  prac- 
ticed" by  the  one  upon  the  other.  Tutom- 
V.  Oumbert  19  Idaho,  S39,  114  Fac.  83: 
Shaus^essy  v.  Hood,  21  Idaho,  709,  123 
Pac  641.  See,  also,  Qoodwln  t.  Goodwin, 
59  Cat.  660. 

The  appellant  has  assigned  a  great  many 
errors,  but  they  all  revolve  about  the  two 
propositions  above  mentioned.  We  fail  to 
find  any  ruling  or  action  of  the  court  or 
conduct  of  the  Jury  that  would  call  for  a 
reversal  of  the  Judgment 

This  case  is  an  apt  Illustration  of  the  rule 
that  an  appellate  court  will  not  reverse  the 
verdict  of  a  Jury  where  there  Is  a  conflict 
in  the  evidence  and  the  Jury  have  seen  and 
heard  the  witnesses  as  they  testlfled.  In 
this  case  both  tlie  appellant  and  respondent 
testified  in  person  before  the  Jury ;  the  Jury 
had  abundant  opportunity  to  see  them  and 
observe  their  manner  and  demeanor  and  to 
Judge  of  their  veradty  and  truthfulness. 
If  the  appellant  was  laboring  under  senile 
dementia  or  was  so  advanced  In  age  as  to  be 
incapable  of  transacting  his  own  business  or 
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protecting  his  .own  Interests,  this  jury 
would  undoubtedly  hare  discovered  that  fact 
and  rendered  a  verdict  accordingly.  On  the 
contrary,  n^any  witnesses  and  some  experts 
testified  that  he  was  entirely  capable  of  tak- 
ing care  of  his  own  business,  and  that  he 
was  laboring  under  no  disability  whatever. 
These  matters  have  been  passed  upon  by  the 
verdict  of  the  jury,  and  we  are  not  inclined 
to  disturb  their  finding. 
:  The  Judgment  should  be  affirmed,  and  It 
is  so  ordwed,  with  coats  In  favor  of  re- 
spondent 

STBWABT,  coneun. 

SULLIVAN,  J.  (disBenttns).  I  am  unable 
to  concur  In  the  conclusion  reached  by  tlie 
imajorlty  of  the  court  TtM  otnnidalnt  al- 
leges the  delivery  of  the  check  tovolved  in 
this  case,  for  valae,  its  Indoraonent  and  pres- 
entation by  the  ^atntiff,  and  the  refusal 
of  the  bank  on  which  it  was  drawn  to  pay 
it  The  answer  denies  the  execution  and  de- 
livery of  the  check;  denies  any  mecoory  or 
remembrance  of  ever  signing  the  check; 
avers  tliat,  if  signed,  it  was  procured  to  be 
signed  by  fraud  and  undue  Influence  on  the 
part  of  the  plaintiff  exercised  over  the  de- 
fendant at  a  time  when  he  was  seriously  ill 
and  near  unto  death,  and  without  suffident 
-exercise  of  mind  to  know  or  understand  the 
purport  or  meaning  thereof ;  denies  that  any 
consideration  whatever  was  ever  given  for 
said  check;  avers  that  as  soon'  as  the  ex< 
iatence  of  such  check  was  discovered,  the 
defendant  repudiated  the  same,  and  that  If 
in  Us  unbalanced  state  of  mind  he  gave  or 
deUvared  such  check,  it  was  as  an  incom- 
plete gift,  fraudulently  and  unlawfully  ob- 
tained, an'd  without  any  consideration  what- 
ever, and  was  by  the  defendant  upon  his 
regaining  consdousDees  of  mind  and  his  sens- 
es, revoked  and  repudiated. 

The  defendant  Is  a  man  70  years  of  age 
or  more,  was  greaUy  oifeebled  in  health, 
mn4  on  and  prior  to  December  29,  1911,  the 
eroilng  said  check  was  given,  was  seriously 
•111;  so  ill  that  It  was  thought  by  aU  who 
kiMw  bis  emdltlrai  that  he  could  not  recover. 

Plaintiff  and  defendant  first  met  in  Octo- 
ber, 1910,  at  wld<^'  tlmie  plaintiff  rented  a 
dwelling  house  from  the  defendant  The  de- 
fendant, at  ,the  time  plaintiff  rented  the 
dwelling,  cont^plated  going  to  Oallfomla 
very  soon  and  remained  with  plaintiff  and 
family .  about  a  month,  or  until  the  latter 
part  of  November,  1910,  during  which  time 
he  lived  with  the  family  of  plaintiff  and  paid 
his  board.  On  his  return  from  California 
the  latter  part  of  March,  1911,  be  lived  and 
boarded  with  plaintiff  and  her  family  until 
the  fore  part  of  August  1911,  during  which 
time  he  was  to  receive  his  board,  etc.,  for 
the  rental  of  the  house.  Early  In  August  tho 
dtfendant  Informed  the  plaintiff  that  he  had 
sold  the  house  In  which  thef  were  living, 


and  the.  parties  4».whom  he.  h^d  sold  it  want- 
ed possession  of  it  and  thereupon  plaintiff 
and  her  family  removed  from  said  house 
and  plaintiff  and  defradant  met  only  once 
or  twice  until  the  following.  December. 
Some  time  In  December,  1911,  the  defendant 
and  plaintiff  entered  '■  into  an  agreement 
whereby  the  plaintiff  was  to  rent  a  house 
from  d^endant  and  pay  one-half  of  the  rent 
therefor,  and  defendant  was  to  stand  the 
other  half,  and  also  furnish  one-half  of  the 
provisions,  etc.,  for  the  board  of  the  family 
consisting  of  plaintiff,  her  husband  and  two 
daughters,  under  which  arrangement  the 
plaintiff  took  possession  of  the  house  refer- 
red to  on  December  20,  JlHH,  and  defendant 
had  a  room  In  said  house  and  boarded  with 
the  family. 

About  8  or  4  o'clock  oi^  tibe  morning  of 
December  28th,  the  defendant  was  taken 
violently  HI  and  plaintiff  and  her  husband 
went  to  bis  room  to  administer  to  and  care 
for  bim,  and  found  him'  vray  siA ;  so  sick 
that  it  was  thought  he  wonld  die..  A  idlest 
was  called  to  adminlstw  to  him,  and  bis 
banker  was  called  who  procured  an  attorney 
to  draw  his  will,  which  was.  done  about  4 
o'clock  on  the  afternoon  of  December  29tfa. 
About  9  o'clock  of  that  evmlng,  when  the 
d^endant  was  in  a  very  exhausted  condition 
from  his  violent  sickness,  and  when  no  one 
was  present  but  plahiUff  and  defendant  the 
plaintiff  went  into  his  room  and  procured 
him  to  sign  said  check.  She  wrote  the  check 
herself  and  procured  his  signature  to  It  tor 
$3,000,  and  next  morning,  between  10  and 
11  o'clock,  took  the  check  and  presented  it 
for  collection,  not  to  the  bank  in  Boise  City 
on  which  It  was  drawn,  but  to  another  bank. 
The  bank  on  which  it  was  drawn  was  nearer 
to  her  home  than  the  bank  to  which  she  pre- 
sented the  check,  still  she  went  to  another 
bank  to  deposit  said  check  for  collection. 
At  the  time  said  check  for  93,000  was  drawn 
or  presented,  the  defendant  had  but  (400  to 
his  credit  In  that  bank.  In  the  forenoon  of 
Dec^ber  30,  1911,  as  soon  as  the  d^endant 
discovered  that  said  check  had  been  Issued, 
be  demanded  its  return,  which  was  refused 
by  plaintiff,  and  he  thereupon  advised  bis 
banker  not  to  pay  it 

The  record  shows  that  the  plaintiff  is  an 
Intelligent  and  an  experienced  business  wo- 
man, having  been  stenographer  for  a  Texas 
congressman  for  two  years;  that  hw  hus- 
band had  served  as  d^uty  sheriff  for  many 
years;  and  that  they  were  both  keoi,  shrewd, 
business  peopl&  The  evidence  deariy  shows 
that  the  check  was  cajoled  out  of  this  feeble- 
minded old  man  at  a  time  when  plaintiff  bad 
reason  to  believe,  and  no  doubt  did  believe, 
that  be  would  die  in  a  very  ^rt  time. 

As  to  the  consideration  given  for  said 
check,  the  plaintiff  testified  as  follows:  "Q. 
Wtiat  did  yon  give  or  wwe  yon  to  give  for 
this  $3,000?  A.  Wby.  X  was  to  make  bim  a 
bome^  Q.  Xou  were  to  make  him  a  home  in 
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the  fatnreT  A.  Or  rather,  he  was  to  make 
bis  home  vlth  us  and  I  would  take  care  of 
him  as  X  was  doing  for  the  balance  of  his 
life.  Q.  That  was  why  he  gave  yon  the 
check,  Is  it?  A.  That  is  all  he  gave  It  to  me 
for.  Q.  Yes.  What,  If  any,  past  care  had 
yon  given  to  biro?  A.  Why,  It  wasn't  a  case 
of  past  at  that  time,  it  was  present  There 
has  never  been  any  subject  of  past  care 
antU  December.  Q.  What  did  be  ^ve  yon 
that  f3,000  check  for  In  December?  A.  Wliy. 
Mr.  Hawley,  I  told  yon  that,  when  we  came 
ba<^  from  Huntington  and  failed  to  get  a 
rancb  there,  Hr.  McGran  said  be  would  give 
me  $3,000  to  buy  a  ranch  in  New  Mexico 
and  that  he  was  to  make  his  home  with  ns 
the  balance  of  bis  life.  Q.  This  |3,000  check 
tben  wtLS  given;  he  was  to  rec^ve  a  hMoe 
for  the  balance  of  bis  life  with  yon?  A.  U 
be  cared  to  make  it  Q.  Was  Oxere  anytUng 
In  writing  wbldi  would  have— whereby  be 
would  be  protected?  A.  There  was  no  vrlt- 
tog  on  Us  aide  or  mine.**  It  clearly  appears, 
from  ber  whole  testimony  that  there  was 
no  comdderatloa  whatev^  for  said  check. 
There  was  no  obligation  on  the  part  of  plain- 
tiit  to  care  for  or  support  the  defendant  dnr^ 
lag  bis  life,  and  the  evidence  shows  that  de- 
fendant bad  paid  plaintiff  fm  all  care  and 
board  she  bad  given  Uul  If  be  ever  prom- 
ised to  give  ber  $3,000,  it  was  nudum  pac- 
tum and  void  for  want  of  mutuality.  It  was 
not  for  past  care  that  the  plaintiff  had  given 
defendant  that  ttie  check  was  given,  as  she 
positive  testlflea  that  it  was  not  The 
whole  record  shows  the  influence  of  a  schem- 
ing, strong-minded,  designing  woman  over  a 
weak,  senile  old  man,  persisted  in  during  a 
very  abort  acanalntanceshlp.  The  plalntlfrs 
own  testtmony  shows  ttiat  she  was  to  give 
nothing  and  did  not  obligate  herself  In  any 
way  for  said  $3,000  check,  nor  was  she  ob- 
ligated or  to  be  obligated  to  do  or  perform 
any  services  for  the  defendant  In  considera- 
tion of  said  cfae<A.  The  culmination  of  the 
scheme  to  secure  this  clieck  from  this  weak- 
minded  old  man  was  at  a  Ume  when  it  was 
believed  by  the  defendant  and  his  friends 
that  he  was  In  a  dying  condition,  and  then 
when  she  was  alone  with  htm,  no  one  else 
present,  she  persuaded  him  to  sign  a  dieA 
for  $3,000  drawn  by  herself. 

His  last  will  had  only  been  executed  a 
few  hours  before  said  check  was  drawn,  and 
he  did  not  mention  plaintiff  in  his  will ;  she 
having  signed  said  will  as  an  attesting  wit- 
ness. If  he  owed  her  the  $3,000.  why  did 
she  not  present  the  matter  to  bis  banker  and 
the  priest  and  the  lawyer  who  were  there  at 
the  time  the  will  was  drawn,  as  any  fair- 
minded  person  would  have  done?  She  wait- 
ed until  the  still  faonrs  of  the  ntght,  evident- 
ly preferring  darkness  rather  than  light, 
when  she  was  alone  with  the  weak-minded 
old  man,  then  procured  him  to  sl^  the  check, 
and  the  next  morning,  at  mrly  banking 


hours,  she  hastened  to  the  bank  and  deposit- 
ed the  check  for  collection,  when  the  old  man 
had  only  $400  cash  In  the  bank  with  whlcb 
to  pay  the  check. 

The  plaintiff  heard  said  last  will  of  de- 
fendant read  and  signed  It  as  a  witness. 
This  of  Itself  is  slgnlflcant  as  Indicating 
that  she  did  not  want  It  known  that  she  was 
attempting  to  Invdgle  this  feeble-minded 
and  weak  old  man  into  giving  her  $3,000. 
It  seems  that  she  approved  the  making  of 
said  last  will,  disposing  of  all  of  defendant's 
property  to  others,  and  was  willing  to  take 
a  chance  on  procuring  tbe  old  man  to  give 
her  a  check  for  $3,000  In  tbe  dead  <Jt  night 
when  no  <me  was  present  except  herself  and 
the  defradant  The  defendant  attonpted  to 
testify  on  the  trial  la  this  case,  and  bis  te^ 
timcmy  diows  that  be  is  a  weak-minded  old 
man. 

Viewing  ibis  case  from  ai^  atani^wlnt^ 
elttier  that  of  fiUr  and  open  dealing  or  of  a 
transaction  betwem  people  on  equal  grounds, 
trading  at  ana's  lei^tb,  or  putting  tbe  case 
npcm  tbe  footing  of  a  fair  and  adequate  or 
any  ciHi8ld«ati(»  irtiatever,  there  Is  not  only 
an  entire  fiillure  on  tbe  part  td  lOalntlff  to 
sustain  tbe  issues  tend^ed  1^  ber  complain^ 
but  there  la  an  aflBnnattTe  ebowing  In  tbe 
testtmony  of  the  plalntUf  herself,  whtcb 
goes  to  Impeadi  tbe  fairness  of  tbe  trans- 
action  from  any  view  that  may  be  taken 
of  it 

There  Is  no  Bubatantlal  conflict  in  Qie  e^ 
denoe  upm  tbe  point  that  tbwe  was  no  oon- 
slderatkm  glvm  ftor  said  dkeck  or  that  the 
defoidant  was  under  any  moral  or  legal  ob- 
ligation to  execute  said  Check  in  fiivm  of 
the  plaintiff.  It  appears  from  the  record 
that  tbe  defendant  is  worth  about  $17^)00» 
and  the  Jury  by  a  three-fourtba  vote  evi- 
dently conduded  tb^  would  dUrtrlbute  It 
dlffwently  from  what  tbe  old  man  bad  un^ 
dertaken  to  distribute  It  by  his  last  wliL 
By  the  decision  of  my  associates,  the  ^aliH 
tiff  is  given  $3,000  without  any  past  consld- 
eratton  for  It  and  without  any  future  oldl- 
gation  on  the  part  of  ^alntlfl  to  care  fbr  de- 
fradant  during  the  ronalttder  of  bis  Ufe^ 

The  judgment  ougH  to  be  temsed. 


STATE  V.  ALLEN  et  at 
(Supreme  Court  of  Idaho.    May  8,  1913.) 
1.  CwMiNAL  Law  (i  622*>-SBPABAn  Tbiam 

— DlSCEETION. 

Under  the  proviriooi  of  section  iBBO^  B«v. 
Codes,  as  amended  by  1911  Seas.  Laws  (1911 
Sess.  Laws,  p.  808),  "when  two  or  more  de- 
fendants are  jointly  indicted  or  Informed  against 
for  a  felony  or  any  criminal  offense,  the  defend- 
ants may  be  tried  separate  or  Jointly  la  tin 
discretion  of  tbe  conrt"  Held  that,  under  this 
statute,  it  was  not  an  abuse  of  the  discretion  of 
the  trial  court  to  refuse  to  nant  separate  triala 
to  defendants,  whei<e  each  <»  the  detendanta  de- 
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rtnd  to  be  ft  wltMM  fbr  fh«  other  and  abo  a 
witiwM  In  hie  ows  trial  on  his  own  behalf. 

[Ed.  Note.— For  other  eaeee,  eee  Criminal 
Law,  Cent  Dif.  H  1880-1888;  Dea  Dig.  i 

BiVIDKNOi:— SniTICUNCT  or  iDBNirnCATIOIt. 
Beld,  that  It  was  not  error  on  the  part  of 
tbt  trial  court  to  admit  a  reTolver  holster  in 
evidence  in  a  prosecution  for  murder,  where 
the  witness  identifying  the  holster  was  shown 
the  holster  in  the  presence  of  the  Jury,  and  was 
asked  if  that  was  the  leTolrer  holster  the  de- 
fendant had,  and  the  witnees  replied:  '*! 
think  it  la,  I  am  not  anre;  It  appears  to  he." 

[Ed.  Not*.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  H  873.  891-888,  1457:  Dec. 
Di»  I  401;*  fiUdde,  Cent  Dig.  {  577.] 

8.  CUHIRAL  liAW  (H  663,  1168*)  ~-  Deuoh- 
STSATIVB  Evidence— Tdbntifioaiiok— CuB- 

TODT— HABlfLESS  EbROB. 

Where  the  attorney  for  tile  defendant  on 
cross-examination  of  a  state's  witness  in  the 
trial  of  a  criminal  case  has  the  witness  produce 
an  article  of  personal  property  and  testify  con- 
cerning it,  and  tell  where  ne  got  It  and  what  he 
had  been  doing  with  it  it  is  error  for  the  trial 
court  to  refuse  to  have  the  article  marked  for 
identification,  end  retained  in  the  possession  of 
the  court  for  the  purposes  of  cross-ezamination 
and  the  inspection  of  the  defendant  and  his 
coonsel,  or  for  any  nse  to  whidi  d^endant  may 
legally  apply  the  exhibit 

[Ed.  Note.— For  other  ca8e^  see  Crindnal 
I*w,  Cent  Dig.  Sf  lOOi.  3124.  3125,  3128-^186, 
8144;  Dee.  Dig.  i|  663,  1168.*] 

4.  WnNESSES  (I  248*)  —  E:XAiaHATXOK  —  Rx- 
BP0N8IVBNE8S  OB  ANSWBB, 

Whrae  a  witness  on  behalf  of  the  state 
while  on  the  witness  stand  was  asked  the  ques- 
tion, "Under  what  circumstances  did  you  eee 
htm?"  (referring  to  defendant)  and  the  witness 
answers,  "The  Chinaman— the  Chinese  porter  at 
my  house  pointed  him  out  to  me  and  told  me  to 
he  careful  of  him,"  held,  that  the  court  did  not 
err  in  denying  a  motion  to  strike  the  answer 
from  the  record. 

[Ed.  Note.— For  other  esses,  see  Witnesses, 
Cent  Dig.  H  861-868;  Dec  Dig.  1  24a*] 

6.  Cbiminal  IiAW  (f  655*)  —  Reuabks  or 

COUBT. 

Where  a  trial  Judge  after  admonishing  a 
jury  before  taking  a  recess  in  the  course  of  the 
trial  of  a  criminal  case  said  in  the  presence  of 
the  jury:  "The  court  desires  to  say  to  counsel 
concerned  In  this  case  that  he  Is  of  the  opinion 
that  too  much  time  is  being  consumed  in  the  ex- 
aminations, as  the  same  questions  sre  being  re- 
peatedly asked  many  times  and  mach  needless 
repetition  being  indul^d  in,  and  that  perhaps 
nine  out  of  ten  qnestlonB  whidi  have  been  aaked 
are  irrelevant  and  immaterial  because  of  this 
continued  snd  useless  repetition"— fc«M,  that  the 
remarks  of  the  court  were  not  pnjadldal  to 
the  rights  of  the  defendant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  I>ig.  11  1520-1623,  1627, 1535;  Dec. 
Dig.  i  665.*] 

6.  HOUICIDE  (il  166^  330*)  — EVZDBNCB  —  Ad- 
IflSSIDILITT— HaBUI-ESS  EBBOB. 

Where  a  defendant  Is  on  trial  on  the  charge 
of  murder,  and  the  evidence  on  the  part  of  the 
state  tends  to  show  that  the  murder  was  com- 
mitted in  an  attempt  to  commit  robbery,  and 
the  state  introduced  evidence  tending  to  show 
that  defendant  was  "broke"  and  without  any 
means,  it  would  have  been  proper  for  the  court 
to  have  allowed  the  defenoanrs  offer  to  prove 
that  he  was  in  fact  not  "broke,"  bnt,  on  the 
contrary,  bad  money  and  property  of  hla  own. 


and  was  In  good  flnanyliil  drcumstances ;  and 
further,  kM,  that  the  ruling  of  the  court  ex- 
cluding such  evidence  was  not  reversible  error. 

[Ed.  Note.— For  other  oases,  see  Homicide, 
Cent  Dig.  H  320-331.  714;  Dee.  Dig.  H  166, 
830.*] 

7,  CBtMiiTAL  Law  (|  IITO*)— Appbai^Habm- 

I.E88  ErBOB— ExCLnSION  OF  EVIDBNCB. 

Where  a  defendant,  charged  with  the  com- 
mission of  a  homicide.  Is  endeavoring  to  estab- 
lish an  alibi,  and  testifies  that  at  the  time  the 
homicide  occurred  be  was  at  another  place  and 
in  hiR  room  and  in  bed,  and  that  he  heard  a 
conreisation  between  two  persons  in  a  room  op- 
posite his  and  details  the  emveraatlon,  and  the 

Sersons  who  occupied  the  room  oppodte  the 
efendant  testify  tnat  they  heard  the  shooting, 
and  that  one  of  them  opened  the  door  and  made 
remarks  about  the  matter,  and  theo  the  defend- 
ant seeks  to  have  such  witnesses  detail  the  con- 
versation had,  and  the  court  refuses  to  admit 
the  evidence,  held  that,  while  it  would  not  have 
been  erroneous  for  the  court  to  have  admitted  a 
detailed  account  of  the  conversation  for  the 
purpose  of  corroborating  the  defendant's  evi- 
dence and  establishing  his  alibi,  still  the  court's 
ruling  excluding  each  evidence  was  not  preju- 
dicial error,  for  the  reason  that  the  evidence  ad- 
mitted covered  substantially  all  the  facts  tend- 
ing to  corroborate  defendant's  evidence  as  to 
the  aUbl. 

[Ed.  Note.— For  otiier  case&  see  Criminal 
I^w,  Cent  Dig.  II  8145^^;  Dea  Dig.  | 
1170.*] 

8.  CBiutNAi.  Lav  (|  1170*)— Aotbai*— Hash- 

LESS  EbBOB— OFFBB  or  PBOOP. 

Upon  a  trial  where  a  defendant  is  charged 
with  murder,  and  the  evidence  tends  to  show 
that  the  murder  was  committed  in  an  attempt 
to  commit  a  robbery,  and  the  court  admits  evi- 
dence as  to  the  good  reputation  of  the  defend* 
ant  for  peace  and  quietude,  there  was  no  preju- 
dicial error  In  the  mling  of  the  court  In  there- 
after exdndiu  a  general  offer  to  nrove  the  good 
reputation  of^  the  defendant  "for  truth  and 
veracity,  and  honesty  and  integrity,  morality 
and  immorality,  sobriety  and  inebriety." 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  8146-8158;  Dec.  Dig.  | 
1170.*] 

0.  Gbzhikal  Law  (|  S77*>— Btidivo— Bspu- 

TAHOIT. 

A  defendant  who  is  charged  with  homicide 
should,  as  a  rule,  be  allowed  to  show.  If  he  can, 
that  he  has  a  good  reputation  in  his  community 
and  among  those  who  have  known  him  both  for 
peace  and  quiet  and  truth  and  veracity  in  all 
cases  where  the  evidence  is  circumstantial,  or 
the  plea  Is  one  of  self-defense,  and  the  defend- 
ant's tmthfnlnea  or  honesty  is  bronght  In  ques- 
tion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  H  880^  887,  6W;  Dee.  Dig.  i 
377.*] 

10.  OonVICTIOH  BUBTAXiraD. 

Evidence  In  this  case  considered,  and  hM 
anffident  to  sapport  a  verdict  of  convictitm. 

11.  SHowina  roB  Nbw  Tbial  iKSumctBNT. 
Showing  made  in  this  case  for  a  new  trial 

on  the  »ounds  of  newly  discovered  evidence 
held  Instifficient  to  require  the  granting  of  a  new 
triaL 

Appeal  from  District  Court,  Blaine  Coun- 
ty ;  Edward  A.  Walters.  Judge. 

GbsTles  H.  Allen  ftnd  anotber  were  cod- 
Tlcted  of  murder,  and  they  appeeL  Affirmed. 


•rer  otlter  eases  see  seme  t(^  and  seetlon  NUUBBR  In  Dec  Dig.  A  Am.  Dig.  Ksr-No.  Serlas  *  Rsp'r  XnduM 


Digilized  by 


Google 


IIU 


131  PACIFIC  BEPOBTEB 


(Idabe 


C  M.  Booth  and  W.  P.  Gutbrle,  both  of 
Twin  PalU,  and  R.  M.  Angel,  of  Halley.  for 
appellants.  J.  H.  Peterson,  Atty.  0«n^  J.  J. 
Guheen  and  T.  G.  Coflin,  AbbL  Attyi.  GeiL, 
for  the  State. 

AILSHIB.  a  9.  The  d^endantB  were 
Jointly  tried  and  convicted  oa  the  charge  of 
morder,  and  were  sentenced  to  life  imprison- 
ment In  the  state  penitaitlary.  This  appeal 
Is  frcun  the  Judgment  and  an  order  denying 
a  motion  for  a  new  trial. 

The  homicide  occarred  in  a  house  of  lU 
repute  In  the  town  of  Halley  on  the  night  of 
S^jAember  21, 191L  A  robbery  was  attempt- 
ed, and  resulted  la  the  kllUng  of  a  man  nam- 
ed Crowley,  who  was  a  [dano  player  in  this 
resort  The  house  was  entered  by  two  mask- 
ed men,  one  wearing  a  tall  black  hat  and  a 
red  mask  and  the  other  a  cap  and  a  black 
mask.  Two  wltDesses,  Lorenzo  Swift  and 
Charles  Crawford,  testified  that  they  were 
accomplices,  and  that  they,  together  with  the 
appellants.  Allen  and  GleTenger,  planned  to 
rob  the  Inmates  of  the  Dot  Allen  resort,  and 
that  In  pursuance  of  this  plan  they  went 
with  the  ^pellants  on  the  night  in  question 
to  the  Dot  Allen  house,  and  In  accordance 
with  the  prearranged  plans  Swift  and  Craw- 
ford remained  outside  as  guards,  while  Al- 
len and  Clerenger  entered  the  house  for  the 
purpose  of  perpetrating  the  robbery.  A  num- 
ber of  errors  have  been  assigned,  but  we 
shall  not  glTe  separate  consideration  In  this 
opinion  to  all  of  them. 

[1]  1.  Defendants  made  application  to  the 
trial  court  for  separate  trials,  and  the  court 
denied  the  motion.  This  ruling  is  assigned 
as  error.  It  is  claimed  that  the  court  abused 
his  discretion  in  denying  this  request  Sec- 
tion 7800  of  the  Revised  Codes,  as  amended 
at  the  1911  Session  (1911  Sess.  lAvm,  p.  368), 
provides  that,  "when  two  or  more  defendants 
are  Jointly  indicted  or  informed  against  for 
a  felony  or  for  any  criminal  offense,  the  de- 
fendants may  be  tried  separately  or  jointly, 
In  the  discretion  of  the  court"  The  princi- 
pal ailment  made  against  the  ruling  of  the 
court  Is  that  each  defendant  desired  to  be- 
come a  witness  in  his  own  behalf,  and  each 
one  desired  the  other  as  a  witness  on  his 
trial,  and  that  to  try  them  both  together,  and 
have  them  both  defendants  In  the  same  ae- 
tSon,  tended  to  weaken  their  evidence  before 
the  Jury.  There  is  perhaps  some  force  in  this 
argument  but  it  is  not  sufficient  to  Justify 
us  in  holding  that  the  trial  court  abused  bis 
discretion  In  denying  them  separate  trials. 
Ball  V.  United  States,  163  U.  S.  662,  16  Sup. 
Gt  U92,  41  14  Bd.  300;  SUte  v.  Johnson, 
116  La.  856,  41  South.  117;  12  Cyc.  605. 

f2}  2.  The  accomplice  Crawford  on  the 
witness  stand  was  handed  a  revolver  holster, 
and  asked  If  it  was  the  holster  Olevenger 
had  his  Cuh  In  whdn  he  left  the  bouse  that 
olght  meoeding  the  attempted  robbery,  to 
which  the  witness  answered:    "I  think  It 


is;  I  am  not  rare;  It  aiweaiB  to  be."  On 
this  Idaitiflcatlon  the  holster  was  introduced 
in  evidence  over  the  objection  of  the  dtfend- 
ants,  and  they  now  assign  the  ruling  of  the 
court  as  error.  The  witness  had  previously 
testtfled  positively  that  Clevenger  carried  hUi 
gun  in  a  holster  boiAled  around  him ;  and, 
while  he  was  not  poeltlTe  that  this  was  tbe 
particular  holster  he  wor^  he  gave  It  as  Us 
opinion  that  It  was.  The  IdentiflcatifUL  Is 
not  audi  as  shonld  be  required  before  an.  ex- 
hibit is  introduced,  but  Its  admlasion  nnder 
these  drcnmstanoeft  conld  certainly  do  tbe 
defendants  no  harm.  There  Is  no  error  in 
the  court's  mUng  In  this  respect  Under^ 
hlU,  OHminal  Evidence  C2d  Ed.)  1 4T;  Ifltcheu 
V.  State,  94  Ala.  68,  10  South.  EOS. 

£1]  8.  While  the  acconwUc^  CrawXord, 
was  on  the  witness  stand  and  during  hia 
cross-examination  by  counsel  tor  defends ntg, 
he  produced  ttom  his  podcet  a  red  bandktf- 
chlef,  knotted,  and  testifled  that  be  purchas- 
ed it  at  Blcbfleld,  that  be  did  not  iMve  it  in 
Halley,  and  that  he  and  Swift  tied  knots  in 
It  while  in  JalL  Hierenpmi  connad  for  de^ 
fendants  aKked  to  have  ttie  lUDdkerehtef 
marked  for  Identlflcatlcat  for  ose  o&  cnws- 
ezamlnatlon,  to  which  counsel  fm  the  state 
objected,  and  the  objection  was  sustained  by 
the  court  This  actton  of  the  court  Is  assign- 
ed as  error.  Counsel  for  appellants  insist 
that  they  had  a  right  to  make  inquiry  as  to 
this  handkerchief,  and  to  have  it  retained  In 
the  custody  of  the  court  We  are  of  the 
opinion  that  the  ruling  of  the  court  was  er- 
roneous. When  an  artlide  is  presented  in 
court  before  the  Jury,  and  either  party  de- 
sires to  have  it  marked  for  identlflcatlon  and 
retained  in  the  custody  of  the  court  for  the 
purpose  of  questioning  witnesses  concerning 
it  that  right  should  be  accorded  the  party 
who  requests  it  If  a  witness  who  produces 
an  article  in  court  Is  allowed  to  retain  tbe 
possession  of  it  and  carry  it  away  from  the 
courtroom,  It  may  become  impossible  to  again 
get  hold  of  it  or  to  be  certain  that  the  same 
article  is  again  produced.  This  ruling  of  the 
court,  however,  was  not  sacb  an  error  as 
could  have  been  prejudicial  to  the  defend- 
ants. They  did  not  ask  any  other  witnesses 
about  this  handkerchief  or  pursue  the  in- 
quiry any  further.  Tbe  evidence  elicited 
falls  to  show  that  it  had  any  relevancy  what- 
ever to  the  matters  about  which  the  witness 
was  testifying  or  to  any  material  bict  in  the 
case.  Mo  contention  was  made  that  this  was 
the  handkerchief  worn  by  one  of  tbe  masked 
men  on  the  night  of  tbe  homicide,  and  no 
attempt  was  made  to  show  any  sncb  tact. 
We  must  assume  that  the  Jury  were  men  of 
average  intelligence  who  were  trying  to  dis- 
charge their  duties  conscientiously  as  Jury- 
men. With  such  men  the  evidence  introduc- 
ed on  this  subject  and  tbe  incidents  recited 
in  the  record  concerning  the  same  would 
cwtainly  have  no  veWit  or  beartoft  and 
could  in  no  way  prejudice  defendants'  rights. 


Digitized  by  Google 


Idabo) 


STATE  T.  ALLEN 


1115 


.  [4]  4.,WbeD  the  state's  witness,  Dot  Allen, 
■was  being  cross-examined,  she  was  asked  the 
question,  "Under  what  circumstances  did 
you  see  blm?"  (Allen),  to  which  she  answer- 
ed, "The  Chinaman — the  Chinese  porter  at 
my  house — pointed  him  out  to  me,  and  told 
jue  to  be  careful  of  him."  Defendant  moved 
to  strike  this  answer  out.  on  the  ground  that 
it  was  not  responslTe  to  the  Question,  and 
the  motion  was  oTermled.  The  answer  was 
not  entirely  responsive  and  yet,  assuming 
the  statement  contained  in  the  answer  to  be 
true  it  Ifl  the  kind  of  answw  that  an  average 
witness  would  naturally  give  to  such  a  ques- 
tion concerning  one  whom  tb^  had  first  seen 
under  such  clrcnmstaiweB.  There  was  no 
error  in  the  ruling  of  tbe  court  on  this  mo- 
tion. 

[1}  S.  During  the  couiae  of  tbe  trial,  and 
as  the  court  was  about  to  admonish  the  jury 
before  a  noon  recess,  the  judge  said:  'The 
court  desires  to  say  to  counsel  concerned 
In  this  case  that  be  la  of  the  opinion  that  too 
much  time  Is  being  consumed  In  the  examina- 
tional as  the  same  Questtims  are  bdng  re- 
peatedly asked  many  times  and  much  need- 
less repetition  b^ng  indulged  in,  and  that 
pa^pa  nine  out  of  ten  queaUona  wMeh  have 
hem  aaked  are  irrelevant  and  immaterial 
beoaute  of  tM»  oonUnued  and  wele«  repetl^ 
Mon,"  Counsel  excepted  to  this  statement  of 
the  court,  and  now  complains  of  that  part  of 
the  statement  which  we  have  italicized. 
There  was  no  error  In  this  statement  by  the 
court.  It  was  made  general  and  without 
reference  to  any  particular  counsel  or  to 
«lther  side  of  the  case,  and  it  was  not  an  ex- 
pression of  an  opinion  of  the  court  as  to  the 
weight  of  the  evidence.  It  had  reference  to 
the  questions  counsel  were  asking.  The  court 
made  no  suggestion  that  the  evidence  elicited 
by  the  questions  was  not  material,  but  sug- 
gested that  they  were  repetitions,  and  that 
they  were  "irrelevant  and  Immaterial  be- 
cause of  this  continued  and  useless  repeti- 
tion." See  State  v.  Boland.  11  Idaho.  490, 
83  Pac  337;  State  t.  Brown,  100  Iowa,  60,  60 
N.  W.  277. 

6.  Assignments  Nos.  6,  7,  8,  0,  10,  11,  12, 
and  18  have  reference  to  tbe  rulings  of  the 
court  In  admitting  and  rejecting  evidence. 
There  was  no  error  In  the  rulings  of  the 
court  to  which  these  assignments  are  direct- 
ed, and  the  questions  involved  are  not  of 
such  consequence  as  would  Justify  their  de- 
tailed consideration  in  a  written  opinion. 

[I]  7.  Assignment  No.  14  Is  directed  against 
the  ruling  of  .the  court  In  sustaining  the 
state's  objection  to  a  question  asked  of  de- 
fendant Clevenger  on  direct  examination  as 
to  the  nature,  extent,  and  character  of  his 
resources.  The  state  bad  shown  that  the 
homicide  was  committed  as  the  result  of  an 
attempted  robbery  or  holdup.  The  defendant 
sought  to  show  that  he  was  In  comfortable, 
flnandal  condition,  and  by  that  means  to 
^w.  that  there  was  no  motive  for  a  robbeir. 


The  argument  advanced  In.  support  of  this 
assignment  of  error  Is  that  poverty  and  hun- 
ger and  want  are  strong  Incehtives  to  crime 
and  especially  to  the  crime  of  robbery;  and 
that  since  the  state  had  shown  In  this  case 
that  the  real  cr]me  that  was  planned,  and 
that  defendants  were  trying  to  carry  out 
was  that  of  robbery,  and  that  defendant  was 
"hard  up  and  broke,"  the  defendant  might 
show  lack  of  motive  to  commit  the  crime  of 
robbery  by  showing  that  he  had  i^enty  of 
money  and  property  of  his  own,  and  that  he 
was  not  pressed  by  hunger  or  *'8hort**  of 
mon^,  as  claimed  by  tbe  state.  Counsel 
dte  tiie  case  of  Jacob  v.  Esau.  26  Oen.  20, 
as  showing  what  hunger  will  drive  men  to 
do.  This  ia  persuasive,  and  there  is  an  ele- 
ment of  merit  in  the  contention,  but  It  would 
be  a  very  dangerous  rule  to  adopt  and  an 
erroneous  ctmcIuBlon  to  reach  to  suK>ose 
those  who  are  hungry  ''broke"  are  tiie  only 
ones  who  commit  crime — even  the  crime  of 
robbery.  Of  course  those  who  are  in  bettrar 
drcomstances  frequantly  adopt  an  easier, 
more  genteel,  and  leas  dangerous  method  of 
robbing  their  victims  than  that  of  going  out 
with  a  six-shooter  and  btddlng  them  up,  but 
tbe  results  aooompUahed  amount  to  the  same 
thing.  The  authoritleB,  so  far  as  they  have 
been  called  to  our  attention,  are  adverse  to 
appellant's  contention. 

A  very  similar  question  arose  in  Reynolds 
V.  State,  147  Ind.  7.  46  N.  B.  33,  and  the 
court,  after  discussing  the  principle  involved 
and  determining  It  adversely  to  appellant's 
contention,  said :  "Among  the  motives  recog- 
nized aa  Impelling  men  to  commit  crime  is 
the  desire  of  gain.  •  •  •  This  motive, 
however,  has  influenced  the  conduct  of  rich 
persons  as  well  as  poor  persons.  Men  do  not 
rob  or  steal  except  as  they  have  a  desire  to 
do  so,  but  such  desire  does  not  come  so  much 
from  the  poverty  of  the  individual,  as  from 
the  absence  of  a  moral  sense,  and  from  the  de- 
sire to  possess  at  all  hazards  something  that 
does  not  belong  to  him."  See,  also,  Colter  v. 
State,  37  Tex.  Cr.  R,  284,  30  S.  W.  676.  The 
court's  ruling  did  not  deprive  defendants  of 
any  substantial  right 

[7]  8.  Assignments  16  and  16  are  directed 
against  the  ruling  of  the  court  in  sustaining 
tbe  state's  objections  to  questions  asked  the 
witnesses  Perkins  and  Butler  as  to  a  conver- 
sation had  between  them  at  the  Rorem  room- 
ing bouse  in  Halley.  Immedlat^y  following 
the  firing  of  the  shot  at  the  Dot  Allen  house 
on  the  night  of  this  homicide.  The  defend- 
ants testified  that  they  were  in  their  room  at 
the  Rorem  rooming  house  when  this  trouble 
took  place  at  the  Dot  Allen  house,  and  that 
about  midnight  they  heard  tbe  door  of  the 
room  across  the  hallway  from  them  open  and 
that  two  men  seemed  to  be  discussing  a 
shooting  that  had  occurred,  and  that  one 
appeared  to  come  to  the  door,  and  make  the 
remark  that  "something  is  going  on  down 
town,  either  a  robbery  or  a  lioldup  or  some 
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one  kOled,"  tbat  ttie  person  who  made  tbfe 
ronark  Giva  ytent  back  Into  tbe  room  and 
dosed  the  door,  and  that  tb^  heard  certain 
remarks  made  hj  one  of  the  occupants  of  the 
room  at  Uie  time  the  door  was  closed.  The 
defendants  testified  that  ther  did  not  know 
who  occupied  Uils  particular  room  that  night, 
and  did  not  know  who  the  persona  were  who 
engased  In  the  conversation  referred  to.  The 
defendants  then  called  tbe  witnesses  Perkins 
and  Bntler,  who  had  occaided  this  particular 
room  on  the  night  of  this  homicide.  Perkins 
lived  in  the  country  some  distance  from 
Hailey,  and  Butler  redded  at  Gorral.  Id&ho, 
and  was  a  blacksmith  at  that  place.  Tbey 
occupied  the  room  opposite  the  room  occu- 
pied by  appellants  on  the  night  of  this  occur- 
rence. They  were  not  acquainted  wltb  appel- 
lants at  the  time  of  this  difflculty.  These 
witnesses  both  testified  that  they  occupied 
the  same  room  at  the  Rorem  rooming  bouse 
that  night,  and  that  abont  midnlglit  they 
heard  some  shots  fired,  and  that  Immediately 
after  the  shots  were  fired  they  had  engaged 
In  a  couTersation  about  the  shooting,  specu- 
lating as  to  what  It  was  all  oyer;  that  Per- 
kins got  out  of  bed  and  opened  the  door,  and 
made  some  statement  while  he  was  in  the 
hallway;  and  that  after  Perkins  came  back 
Into  the  room  and  closed  the  door  they  heard 
some  talking  In  the  building,  and  that  It 
sounded  like  it  was  In  the  room  opposite 
the  one  occupied  by  them.  Each  of  these 
witnesses  started  to  detail  the  conyersation 
tbey  had  at  the  time  they  heard  these  shots, 
and  counsel  for  the  state  objected,  and  the 
court  sustained  the  objection,  and  this  ruling 
Is  the  cause  of  the  complaint  In  asslgn- 
ments  16  and  16  under  consideration.  The 
evidence  given  by  these  two  witnesses  tended 
to  corroborate  the  appellants  as  to  their  alibi, 
and  the  testimony  as  given  by  them  Indicates 
that  tbey  did  engage  in  a  conversation  about 
the  shooting,  and  that  they  did  so  immediate- 
ly after  they  heard  the  shots  fired.  It  also 
^ows  they  occupied  the  room  across  the  hall- 
way from  the  room  occupied  by  appellants. 
A  detailed  statement  of  the  conversatioa 
would  not  have  added  materially  to  this 
corroboration.  Of  course,  had  these  wit- 
nesses testified  to  making  sutmtantially  the 
same  ronarks  as  the  defendants  testified 
th^  heard,  it  would  have  tended  to  show  that 
the  defendants  were  <dose  by  at  the  time  this 
conversation  took  place,  and  that  they  heard 
the  conversation  liad  between  these  two  wit- 
nesses. State  T.  Delano,  82  Iowa,  467,  61 
N.  W.  189;  People  v.  Hare,  07  Mich.  60S, 
24  N.  W.  843;  State  v.  Hayward,  82  Ulnn. 
474,  66  N.  W.  66.  We  are  of  the  Opinion, 
however,  that  the  evidence  admitted  covered 
substantially  what  could  have  been  accom- 
plished by  detailing  the  conversation  had  be- 
tween tiie  witnesses.  It  Is  clear  that  that 
conversation  would  have  been  wholly  Inad- 
mlssible  for  any  purpose  except  In  so  far  as 
It  tended  to  establish  the  alibi  set  up  by 


the  defendants.  We  cannot  say  the  oonrfs 
ruling  was  erroneous  In  this  respect 

fl,  t]  8;  Assignments  17  and  18  raise  the 
correctness  of  Uie  ruling  of  the  trial  court 
on  the  otfer  of  appellant  with  reference  to 
character  evidence.  When  defendants  h&d 
t3ie  witness  Oeorge  Johns  on  the  stand,  they 
asiked  him  as  to  the  general  reputation  ot 
the  defendant  Clevenger  where  he  resided  fbr 
honesty  and  Integrity,  to  which  tbe  court  sns- 
taiiwd  an  objection.  Defendants*  counad 
then  made  the  following  offer:  **We  now 
offer  at  this  time  to  prove  that  flie  reputa- 
tion for  tmtti  and  veracity,  and  honesty  and 
int^rity,  morality  and  immorality,  sobriety 
and  Inebriety,  of  the  defendants  is  good." 
Whereupon  the  court  denied  the  offer.  This 
ruling  of  the  court  was  apparently  made  on 
the  theory  that  the  defendants'  reputation 
for  truth  and  veracity,  or  honesty  and  In- 
tegrity, or  morality  and  Immorality,  or  sobri- 
ety and  Inebriety,  was  not  In  issue.  Tbe 
court,  however,  had  already  admitted  evi- 
dence on  the  part  of  tbe  defendant  Clevenger 
tending  to  show  bis  good  reputation  for  "peace 
and  quietude,"  and  disallowed  the  next  ques- 
tion, which  went  to  tbe  reputation  of  the 
same  defendant  for  "honesty  and  Integrity." 
The  court  evidently  took  the  view  that,  since 
this  was  a  trial  for  murder,  tbe  real  trait  of 
character  that  was  involved  was  that  of  the 
peace  and  quiet  of  the  defendant;  that  is, 
as  to  whether  he  had  been  a  peaceable,  or- 
derly, and  law-abiding  citizen.  On  the  other 
hand,  the  court  must  have  considered  that 
the  issue  on  trial  did  not  primarily  Involve  the 
reputation  of  the  defendants  for  honesty  and 
integrity.  Technically  and  theoretically,  we 
presume  the  trial  court  was  entirely  correct 
In  his  ruling,  but  It  seems  to  us  that  courts 
ought  not  to  be  too  particular,  technically  or 
theoretically,  in  these  matters,  as  Juries  are 
not  going  to  distinguista  very  much  between 
these  different  phases  of  a  man's  reputation 
when  he  Is  on  trial  for  bis  life.  If  a  man 
ever  has  any  use  for  a  good  reputation  or  It 
can  ever  serve  him,  it  is  certainly  at  a  time 
when  be  Is  on  trial  for  his  life  charged  with 
baving  taken  tbe  life  of  a  human  being,  and 
It  is  at  such  a  time  that  he  ought  to  be  ac- 
corded the  privilege  and  opportunity  of  in- 
troducing tbe  evidence  of  those  who  have 
been  acquainted  with  him  and  know  his  gen- 
eral reputation,  not  merely  for  peace  and 
quietude,  but  as  well  for  truth  and  veracity 
and  honesty  and  integrity.  A  man  who  has 
borne  a  good  r^utatlon  in  his  oommnnlty 
and  among  those  who  have  known  him 
should,  as  a  rule,  be  allowed  to  have  evidence 
of  such  fact  go  to  the  Jury  in  a  case  of 
homicide  where  the  evidence  is  circumstan- 
tial or  the  plea  is  self-deffense  and  the  de- 
fendant's truthfulness  or  honesty  is  bron^t 
in  issu&  State  t.  HcGreevey,  17  Idaho,  463, 
106  Pac  1047.  In  the  case  at  bar  the  charge 
made  tv  the  lnf<nrmation  primarily  involved 
the  fdiaracter  ot  the  defendants  for  peace 
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and  quietude  or  tbelr  general  attitude  to- 
wards IndlvldnalB,  society,  and  the  laws  of 
the  land.  On  the  other  hand,  when  It  Is  re- 
membered that  the  principal  evidence  pro- 
duced by  the  state  disclosed  that  this  crime 
was  committed  in  an  attempt  primarily  to 
commit  the  crime  ot  robbery,  it  becomes  evi- 
dent that  tbe  charge  as  disclosed  by  the  evi- 
dence In  a  large  measure  involved  the  char- 
acter of  tbese  defendants  with  reference  to 
honesty  and  integrity.  While  we  think  it 
would  have  be^  eminently  proper  for  the 
court  to  have  admitted  the  evidence  offered 
towAing  the  reputation  of  the  defendants  for 
honesty  and  int^rity  as  well  as  peace  and 
qnletnd^  we  do  not  think  the  nUng  of  the 
court  deprived  the  defendant  of  any  sub- 
stantial tight  or  waa  prejudldal  to  his  de- 
fense. 

[II]  10:  The  next  asdgnment  Is  directed 
alpUnst  the  suffldency  of  the  evidence  to  sup- 
port tbe  verdict  We  BhaU  not  enter  Into  a 
discussion  ot  tbe  evidence  in  this  oplnicm. 
There  is  no  doubt  in  our  minds  but  that 
there  was  sufficient  evidence  Introduced  to 
support  .the  vwdict  and  judgment 

[11]  11.  The  newly  discovered  evidence  set 
up  in  the  affidavits  tat  a  new  trial  was  not 
Bucb  as  would  require  granting  a  new  trial, 
or  would  likely  have  produced  a  different  re- 
sult bad  the  evidence  been  produced  on  the 
trial.  Much  of  this  would  not  have  been  ad* 
mlssible;  part  of  It  would  bave  been  only 
cumulative,  while  other  affidavits  consisted 
of  mere  contradictions  and  Impachments. 
Tbe  showing  made  was  not  of  such  a  char- 
acter as  to  call  for  a  new  trial. 

Tbe  Judgment  shonU  be  affirmed,  and  It  la 
so  ordered. 

STEWART,  J.,  concurs.  SULUTAN,  J., 
sat  at  tbe  bearing  but  did  not  partlctiiuite 
in  tbe  decision. 


CLEABX  V.  KINCAID. 
(Snpreme  Court  of  Idaho.   BCoy  9,  1918.) 

1.  ConsnrnrionAi.  Law  (§  29*)— "Sblf-Ex- 

■CUTOBT  PBOVISIONB." 

Coostitational  provisiona  are  self-execating 
when  there  is  a  manifest  Intention  that  thur 
should  go  into  immediate  effect,  and  no  ancil- 
laiT  lefpelatioQ  is'  necessary  to  the  enjoyment 
of  the  right  given  or  the  enforcement  of  any 
doty.  This  is  to  be  determined  from  a  conBid- 
eration  both  of  the  language  used  and  of  the 
intrinric  nature  of  the  provision  itself.  If  tbe 
nature  and  extent  of  the  right  conferred  and 
of  tbe  liability  imposed  is  ued  by  the  provi- 
sion Itself  BO  that  they  can  be  determined  by 
tbe  examination  and  construction  of  its  own 
terms,  and  there  ia  no  language  naed  indicating 
that  the  subject  is  referred  to  the  Legislature 
for  action,  then  the  provision  ehould  be  con- 
strued as  self-executing,  and  its  language  as 
addressed  to  the  courts. 

(Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |S  4Z-Slt;  Dee.  Dig.  |  29.* 

For  other  definitions^  see  Words  and  Phrases, 
voL  7,  p.  e045.] 


2.  Gases  DisnnomsHSD. 

The  cases  of  Blake  v.  Board  of  Commls- 
BlonerB.  6  Idaho,  168,  47  Fac  734,  and  Hays 
V.  Hays,  6  Idaho.  104  47  Pac  dted.  db- 
cussed,  and  distinguished. 

3.  COHSTITCTIONAI.  LAW  ({  81*)~-C0LLKCT0B. 

Section  6,  art  18,  of  uie  Constitution,  as 
amended  by  the  amendment  adopted  by  the 
voters  of  Uie  state  on  November  B,  191^  which 
provides,  "By  striking  out  the  words  ^bo  Is 
ex  officio  tax  collector,'  after  the  words  'a 
county  assessor,*  and  inserting  the  words  'and 
also  ex  officio  tax  collector*  uter  the  words  'a 
county  treasurer,  who  is  ex  officio  public  ad- 
ministrator,* *'  Is  self-operative  and  became  a 
part  of  the  state  Constitution  upon  its  adoption 
by  the  voters  of  the  state  at  the  general  elec- 
tion on  the  0th  of  November,  1912. 

[Ed.  Note.— For  other  casM,  see  CoasUtntion- 
al  Law,  Cent  Dig.  |  68;  Dec  Dig.  S  81.*] 

Original  action  for  a  writ  of  mandate  by 
Hand  Lowry  Cleary  against  William  A.  Kln- 
caid.  Writ  ordered  to  issufe 

Cavanah,  Blake  &  MacLane,  of  Boise,  for 
petitioner.   J.  H.  Peterson,  At^.  Oen.,  and 
J.  J.  Qubeen  and  T.  <1  Coffin,  Asst  Attys.  * 
GoL,  tor  defendant 

STEWART,  J.  This  la  an  original  applica- 
tion for  a  writ  of  mandate  to  compel  Wil- 
liam A.  Klncaid,  the  assessor  of  Ada  coun- 
ty, to  turn  over  the  books  and  property  used 
and  required  by  the  tax  collector  of  said 
county  and  permit  plaintiff,  as  county  treas- 
urer of  Ada  county,  to  perform  the  duties 
of  tax  collector  of  said  county. 

[1]  The  sole  question  involved  is  whether 
or  not  tbe  amendment  of  section  6,  art  18, 
of  the  Constitution  of  the  state,  ai^roved 
and  adopted  by  the  voters  of  the  state  of 
Idaho  November  6,  1912,  "lyiriTig  the  county 
treasurer  tax  collector  instead  of  the  county 
assessor,  is  self-operative,  or  whether  such 
section  requires  legislative  action  in  order  to 
make  the  same  effective.  Plaintiff  contends 
ttiat  the  amendment  is  self-operative  and 
that  no  action  on  the  part  of  the  Legislature 
was  necessary  to  make  it  effective,  while  de- 
fendant contends  that  the  section  Is  not  op- 
erative and  that  before  it  can  be  effective 
there  must  be  an  act  of  the  Legislature  pro- 
riding  for  the  election  of  and  defining  the 
duties  of  tax  collector  and  assessor. 

Section  6,  art  18,  of  the  Constitution  of 
the  state  of  Idaho,  before  the  adoption  of 
the  amendment  now  In  question,  provided 
that  the  county  assessor  is  ex  officio  tax  col- 
lector. The  amendment  transferred  tbe  du- 
ties of  tax  collector  from  the  duties  of  coun- 
ty assessor  and  imposed  such  duties  upon 
the  office  of  coimty  treasurer.  The  offices 
of  county  assessor  and  county  treasurer  were 
In  no  way  affected  as  to  the  terms  of  office 
or  the  time  of  election  to  the  offices,  or  tbe 
compensation  of  such  offices.  The  amend- 
ment In  no  way  affects  or  changes  the  laws 
of  the  state  providing  for  and  fixing  the  re- 
spective duties  of  the  two  officers,  assessor 
and  treasurer,  as  to  the  particular  offices. 
Tbe  amendment  only  deals  with  the  r?iitles 
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of  tax  collects,  antt  Impoaei  die  doty  upon 
tbe  treasurer  of  the  collection  of  taxes.  Un- 
der tbe  amendment,  the  dnttee  (tf  the  as- 
seHor  remain  the  same  as  they  were  before 
the  amendment,  exc^  as  to  tbe  collection  of 
taxes.  The  section  with  reference  to  bien- 
nial elections  Is  in  no  way  altered  or  modi- 
fied, bat  remains  the  same  as  before  the 
amendment  was  adopted.  The  of&cers  to 
be  elected  -under  the  amendment  are  the 
same  officers  as  woe  elected  prior  to  the 
amendment  The  amendment  requires  no  leg- 
islative act  to  carry  out  its  provisions.  The 
general  laws  of  tbe  state,  with  reference 
to  the  duties  of  assessors  and  tax  collectors 
in  existence  at  the  time  the  amendment  was 
adopted,  apply  alike,  whether  the  duties  of 
tax  collector  be  attached  to  the  assessor's 
office  ,  or  the  county  treasurer's,  and  the  sep- 
aration of  the  duties  of  collector  from  the 
duties  of  the  assessor  and  attaching  such 
duties  to  tlu  coanty  treasurer  in  no  way  af- 
fects the  duties  of  the  assessor  in  making 
.ussessments  and  performing  the  duties  be- 
stowed upon  the  assessor  under  the  law; 
nether  does  It  affect  the  tax  collector  in 
any  way,  except  that  the  treasurer  is  made 
the  collector  of  the  taxee,  and  the  statutes 
In  existence  at  the  time  the  amendment  was 
adcpted,  governing  the  various  officers  and 
their  duties,  can  be  applied  to  the  duties  un- 
der the  amendment,  and  are  Just  tbe  same 
after  the  adoption  of  the  amendment  as  be- 
fore adoption.  This  being  true,  it  would 
seem  that  the  amendment  to  section  6,  art 
18,  of  the  Constitution,  is  self -operative ;  in 
other  words,  it  supplies  the  rule  or  means 
by  which  the  right  given  may  be  enforced 
and  protected,  and  provides  for  performing 
tbe  duty  conferred  by  the  amendment 

[1]  In  8  Cy&  p.  753,  the  author,  In  dlscnss- 
ing  self-executing  provisions,  annonnces  the 
following  general  rale:  "A  self-executing 
provision  then  is  one  which  supplies  the  rule 
or  means  by  which  tbe  right  gIvMi  may  be  en- 
forced or  protected  or  by  which  a  duty  enjoin- 
ed may  be  performed."  Also:  *Tbe  auestlon 
in  such  cases  Is  always  one  of  intention,  and 
to  determine  the  Intent  the  general  rule  Is 
that  courts  will  consider  the  language  used, 
the  objects  to  be  accomplished  by  the  provi- 
sion, and  the  surrounding  drcumstances,  and, 
to  determine  these  Questions  from  which  the 
Intention  Is  to  be  gathered,  the  conrt  will 
resort  to  extrinsic  matters  when  this  Is  nec- 
essary." If  any  anthoritles  are  dted  by  the 
author.  At  page  748  of  8  Ojc  the  authtff 
says:  "Tbe  time  when  a  OonstitutUm  takes 
effect  Is  of  importance  and  often  becomes 
material  In  the  course  of  litigation.  Tbe 
manifest  intmt  of  the  Cramers  of  tlie  Instru- 
ment, to  be  gathered  from  the  instrumrat  ft- 
selic;  controls  In  the  determlnaUcm  of  such 
questions.  •  •  •  Provisions  are  always 
made  designating  tbe  time  when  constitu- 
tional amendments  or  new  OonatitntionB 
shall  take  eflTect" 


VbB  Legislature  paned  vi  act  which  was 
approved  on  Mbrcfa  11,  1913,  amending  sec- 
tion 19B1  of  the  Revised  Codes,  wherein  the 
section  was  re«iacted  with  the  addititm  of 
paragraiiA  7  In  tike  following  languAffe:  "The 
county  treasurer  Is  hereby  made  ex  offldo 
tax  collector,  and  all  powers  and  duties  here- 
tofore exerdaed  by  the  ex  ojDdo  tax  col- 
lector, under  the  laws  of  this  state,  as  dls- 
tlngnlshed  from  the  assessw,  are  hereby 
transferred  and  made  a  part  of  the  powers 
and  duties  of  the  county  treasurer."  This  ad- 
dition to  section  1991  is  simply  a  dedaration 
of  the  Legislature  for  the  performance  of  a 
duty  which  the  amendment  Itself  provides 
for,  and  adds  nothing  whatever  to  the  amend- 
ment, and  provides  no  rules  or  means  other 
than  the  amendment  Itself  provides  for,  with 
reference  to  the  tranafCT  of  the  ex  officio 
duties  of  tax  collector  from  assessor  to  coun- 
ty treasurer.  It  amounts  to,  and  is  in  fact 
an  approval  of,  the  amendment  The  amend- 
ment, having  provided  that  the  county  treas- 
urer become  tax  collector,  was  sufficient  of 
Itself  to  make  tbe  county  treasurer  ex  officio 
tax  collector,  and  upon  the  adoption  of  the 
amendment  by  the  voters  of  tbe  state  at  the 
general  election  November  6, 1912,  the  duties 
of  tax  collector,  as  defined  by  law,  were 
transferred  from  the  assessor  to  the  county 
treasurer,  and  legislation  on  the  subject  was 
not  required,  as  such  Intent  appears  from  the 
amendment  Itself  and  controls  the  determina- 
tion of  such  question. 

[2]  counsel  for  defendant  seems  to  rely  up- 
on the  case  of  Blake  v.  Board  of  County 
Commissioners,  6  Idaho,  168,  47  Pac.  734, 
and  the  case  of  Hays  v.  Hays,  5  Idaho,  IM, 
47  Pac  782. 

Tbe  first  case  above  referred  to  involved  an 
amendment  to  section  6,  art  18,  of  the  Con- 
stitution, whl(^  provides  for  the  creation  of 
the  office  of  county  superintendent  as  a  new 
office,  separate  from  the  office  of  probate 
Judge,  who  prior  to  such  amendment  was  ex 
officio  county  superintendent  of  public  In- 
struction. By  such  amendment  there  was 
created  a  new  office  for  which  an  appoint- 
ment or  election  was  necessary,  while  in  the 
case  now  under  consideration  a  new  office  is 
not  created.  In  this  case  tbe  duty  of  tax 
collector  was  transferred  from  the  office  of 
assessor  to  the  county  treasurer,  two  offices 
In  existence  at  the  time  the  amoidniMit  was 
adopted,  and  the  opinion  of  the  conrt  In  that 
case  vns  based  wholly  upon  the  creation  of  a 
new  office,  and  the  court  was  dealing  with 
the  wording  of  the  amendmoit  and  not  with 
tta  effect 

The  case  ol  Hays  t.  Hays,  snpra,  cited  by 
defendant  Is  dearly  distingulahaUe  fnnn  the 
case  now  under  consideration,  as  in  the  Hays 
Case  the  amendment  provided  for  the  aboli- 
tion of  tbe  oflSce  of  district  attorney  and  the 
creation  of  the  office  of  iffoeeeuting  attorn^. 

The  amendments  discussed  In  those  cases 
are  not  In  point  on  the  question  now  before 
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this  conrt  for  tbe  reaaoB  tbat  tbe  amendment 
ondor  ooudderation  la  not  the  creation  of  a 
new  office  or  the  atHditkm  ot  an  office,  but 
merel7  a  transfer  of  certain  dutleii  preaolb- 
ed  by  law  to  be  perfoxtned  by  a  connty  offlc« 
to  another  county  officer,  to  wit.  tbe  dntiee 
ot  tax  collector  axe  transferred  from  county 
aaeeaeor  to  county  treasurer. 

The  Swreme  Gouit  of  Minnesota,  In  tbe 
case  of  Willis  t.  Mabcm,  48  Mlon.  140^  60  K 
W.  tm,  16  L>.  B.  A.  281, 81  Am.  8t  Bep.  626, 
states  the  rule,  whbdi  In  our  judgment 
should  be  applied  In  this  case.  In  the  f<dlow- 
iDg  language:  "The  qneetlm  In  every  case  la 
whether  the  language  of  a  constltatlonal  pro- 
vision Is  addressed  to  the  courts  or  the  Legis- 
lature ;  does  It  Indicate  tbat  it  was  Intended 
as  a  present  enactment,  oomi^ete  in  Itaelf 
as  deflnltlve  l^lslatlon,  or  does  it  contem* 
{date  subsequent  legislation  to  carry  It  Into 
effect!  This  la  to  be  determined  from  a  con- 
sideration both  of  the  language  used  and  of 
tbe  intrinsic  nature  of  the  proviaion  itself. 
If  the  nature  and  extent  of  the  right  con- 
ferred and  of  tbe  liability  Imposed  la  fixed  by 
the  proTlsion  itself  so  that  they  can  be 
determined  by  the  examination  and  oon- 
Btmctlon  of  its  own  terms,  and  there  is  no 
language  used  indicating  that  the  subject  Is 
referred  to  tbe  Legislature  for  action,  then 
the  provision  should  be  construed  as  seU- 
ezecutlng,  and  its  language  as  addressed  to 
the  courts."  This  role  Is  well  recognized  by 
the  Supreme  Court  of  the  state  of  Illinois  in 
the  case  of  Tuttle  r.  National  Bank  of  Re- 
pubUc.  161  IlL  602,  44  N.  B.  984,  34  R.  A. 
7S0;  6  Am.  &  Eng.  Eac  of  Law,  912,  note  2. 
The  same  volume  and  page  of  6  Am,  &  Eng. 
Bnc.  of  Law  summarizes  the  rule  as  follows: 
"Gonstitntlonal  provisions  are  self-executing 
when  there  is  a  manifest  intention  that  they 
should  go  Into  Immediate  effect,  and  no  ancil- 
lary legislation  la  necessary  to  the  enjoyment 
of  a  right  given  or  the  enforcement  of  a  duty 
imposed."  Applying  this  construction  to  tbe 
amendment  proposed,  and  giving  full  force 
and  ^ect  to  the  language  used  relating  to 
transferring  tbe  duties  of  tax  collector  from 
the  office  of  assessor,  and  attaching  the  same 
to  Che  office  of  county  treasurer,  the  Impera- 
tive duty  of  this  court  Is  to  dedare  It  seilf- 
ezecotlng. 

It  no  doubt  was  the  intention  of  the  Legis- 
lature and  likewise  of  the  voters  in  the  adop- 
tion of  sudi  amendment  that  the  duties  of 
tax  collector  performed  by  the  assessor 
should,  upon  the  adoption  of  such  amend- 
ment, be  transferred  to  and  performed  by  the 
county  treasurer,  and  that  no  action  of  the 
Legislature  was  required  to  complete  tbe 
transfw.  Tb»  office  of  county  tax  collector 
and  county  treaauror,  as  d^ned  and  provid- 
ed for  by  tbe  L^islature  and  Incorporated  In 
Rev.  Codes,  tit  10,  and  In  full  force  and  effect 
at  the  time  the  amendment  was  adopted,  ap- 
plied distinctly  to  the  particular  office  of  as- 
sessor, tax  collector,  and  treasurer,  and  such 


statutes  bad  the  same  appilcatton  to  e^ich 
of  the  respective  offices,  whether  such  duties 
are  combined  in  one  officer,  two  trfDcers,  or  In 
three  different  officers  elected  to  the  respec- 
tive positlmis.  The  sai&e  duties  clearly  ap- 
pear also  in  the  various  provisions  Incor- 
porated in  diapter  B8,  Laws  of  191S,  p.  173, 
providing  a  vrstem  of  revraue  for  state, 
county,  mniddpal,  and  school  purposes,  and 
particularly  descrtblng  the  duties  of  the  as- 
sessor, tax  collector,  and  treasurer,  and  in 
dear  and  plain  language  prescribe  the  duties 
in  such,  a  manner  that  such  duties  may  be 
combined  In  one  officer  or  two  officers  or 
three  officers,  one  of  whteh  may  be  assessor, 
tax  collector,  and  treasurer,  or  that  the  of- 
fice ot  tax  collector  and  treasurer  may  be 
performed  by  the  county  treasurer,  as  pro- 
vided in  the  amendment  now  under  c<malder- 
atltm.  Olvlng  due  credit  to  the  language 
used  in  the  amendment  and  the  general  pro- 
visions of  the  law  as  it  existed  at  tbe  time 
the  amendment  was  adopted,  and  clearly 
recognized  by  the  Legislature  in  enacting  the 
general  revenue  act  of  March  13,  1913,  clear- 
ly brings  the  provisions  of  the  amendment 
within  the  rale  announced  by  the  authorities 
above  enumerated. 

We  are  therefore  of  the  opinion  that  sec- 
tion 6,  art.  18,  of  the  Constitution  of  Idaho, 
is  eelf-operatlve  and  became  a  part  of  the 
state  Constitution  upon  Its  adoption  by  the 
voters  of  the  state  at  the  general  election  on 
the  0th  of  November,  1912. 

It  is  ordered  and  adjudged  that  a  writ  of 
mandate  be  issued  to  Wiillam  A.  Klncaid, 
assessor  of  Ada  county,  directing  him  to  turn 
over,  within  a  reasonable  time,  the  books 
and  property  used  and  required  by  the  tax 
collector  of  Ada  county  and  permit  Maud 
Lowry  Cleary,  as  county  treasurer,  to  per- 
form the  duties  of  tax  collector  of  Ada 
county.  No  costs  are  taxed. 

SULLIVAN,  J.  I  concur  in  the  conclusion 
reached  by  Mr.  Justice  STEWART  to  the 
effect  that  said  loovlslon  of  the  Constitution 
is  self-execut^g  or  self-<q>eratlve,  but  I  am 
unable  to  concur  ta  his  Btatemeat  that  in 
the  separation  of  the  office  of  county  super- 
intendent of  public  ioatmctlon  from  tliat  of 
probate  Judge  in  the  case  of  Blate  v.  Board 
of  County  Gom'rs,  6  Idaho,  168,  47  Pae.  784, 
a  new  office  was  created.  The  office  of  coun- 
ty superlnteident  of  public  instruction  was 
created  by  the  Constitution  that  created  the 
office  of  probate  Judge  and  not  by  the  amend- 
ment under  consideration  In  the  Blake  Case. 
In  the  Blake  Case  the  duties  of  one  office 
were  not  transferred  from  the  officer  who 
performed  them  ex  officio  to  another  officer 
th^  holding  4XDoe  who  was  to  perform  them 
ex  officio,  but  were  transferred  to  an  officer 
to  be  elected  to  flll  the  office  of  county  su- 
perintendent, and  neither  the  Constitution 
nor  the  law  provided  for  such  election,  and 
it  devfdved  upon  the  L^^lature  to  enact  a 
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law  for  fbat  puipose.  No  new  office  was 
areated  by  that  amendment  Tbe  duties  of 
the  count?  acbool  snperlntaident  were  not  in 
any  wise  connected  vitli  tbe  office  of  probate 
Judse,  except  that  the  probate  Judge  per- 
formed the  datiee  of  county  school  superin- 
tendent, and  said  amendment  provided  that 
the  Legislature  should  by  general  and  uni- 
form laws  provide  for  a  Uennial  election  of 
a  county  superintendent  of  public  instruc- 
tion, and  the  Legislature  had  not  at  the  date 
of  said  decision  provided  a  general  law  for 
that  purpose,  or  any  law  whatever.  In  the 
case  at  bar  no  officer  is  required  to  be  ap- 
pointed or  elected  to  fill  the  office  of  tax 
collector.  The  duties  of  that  office  have  only 
been  transferred  from  the  assessor  to  the 
treasurer. 

The  case  of  Hays  v.  Hays,  5  Idaho,  154, 
47  Paa  732,  Is  also  relied  upon  by  the  At- 
torney General.  In  that  case  the  office  of 
district  attorney,  as  provided  for  by  sec- 
tion IS  of  article  6  of  the  Ck>nstitntion,  had 
been  abolished  by  amendment.  Such  dis- 
trict attorney  was  elected  for  each  judicial 
district  to  hold  office  for  a  term  of  four 
years,  and  each  Judicial  district  included 
more  than  one  county.  The  amendment 
adopted  In  1896  aboUsbed  the  office  of  dis- 
trict attorney  and  provided  for  a  prosecuting 
attorney  to  be  elected  for  each  organized 
county  of  the  state,  for  a  term  of  two  years, 
and  to  perform  such  duties  as  might  be 
prescribed  by  law.  No  duties  bad  been  pre- 
scribed by  law  for  the  county  attorney,  al- 
though the  duties  of  district  attorney  bad 
been  prescribed  by  law.  The  court  In  that 
case  held  that  said  amendment  was  not  self- 
executing  and  said:  "It  Is  no  answer  to  say 
that  said  offices  might  be  filled  by  appoint- 
ment, for  the  amendment  provides  that  they 
shall  be  filled  by  election,  and  not  by  ap- 
pointment, and,  until  the  duties  of  the  of- 
fice are  prescribed  by  legislation,  it  Is  an  of- 
fice without  duties,  as  above  stated,  and  tbe 
amendment  expressly  provides  that  compen- 
sation shall  be  fixed  by  the  board  of  county 
commissioners  of  the  respective  counties  at 
their  July  session  next  preceding  the  general 
election.  The  provisions  of  said  section  clear- 
ly negative  any  intratlon  of  permitting  the 
appointment  of  the  first  Incumbents  of  such 
office,  and  also  clearly  negative  the  intention 
of  permitting  (let  alone  authorizing)  any 
person  or  board  whatever  to  fix  the  salary 
of  sucb  officer  prior  to  the  month  of  July 
next  preceding  tbe  general  election  to  be  held 
in  November,  1898."  As  I  view  it,  there  is 
a  clear  distinction  I>etween  the  cases  re- 
ferred to  and  the  case  at  bar. 

AILSHIE,  C.  J.  (concurring).  I  agree  In 
the  conclusion  reached  In  this  case  that  the 


amoidnaent  to  section  9,  art  18,  as  adopted 
at  the  last  general  election,  la  self-execut* 
Ing,  and  that  it  did  not  require  legislation  to 
put  It  Into  operation.  I  also  agree  with 
what  is  said  by  Mr.  Justice  SULUTAM 
to  the  effect  that  the  amendment  considered 
in  Blake  r.  Board  of  Gommiaslonera,  6  Ida- 
ho. 16S,  47  Pae.  734,  did  not  create  any  new 
office^  and  that  the  office  there  provided  tor 
bad  at  all  times  been  provided  for  by  the 
Constttntion.  I  thinlc,  howerar,  that  tbe  ef- 
forts of  n^  Associates  to  dtstingnlali  tbe 
OiBes  of  Blake  v.  Commissioners  and  Gtays 
V.  Hays  firom  the  case  at  liar  are  more  la- 
bored than  convlndi^.  It  waa  evidently 
upon  the  antbori^  of  those  cases  that  the 
Attorney  Ctenwal  took  the  position  in  this 
case  that  this  amendment  Is  not  seU^opera- 
tlve.  Those  cases  fully  jnstlfled  him  In  tak- 
ing that  position.  Tha  amendment  consider^ 
ed  in  those  cases  was  to  the  same  sectlcm 
and  article  of  the  Constitntlon  that  waa 
changed  by  the  amendment  under  considera- 
tion in  the  present  case.  The  principle  of 
law  and  constmcthm  Involved  In  this  ease 
Is  no  different  whatever  from  the  principle 
Involved  in  those  two  cases.  In  my  Judg- 
ment, It  is  futile  to  undertake  to  dlstingul^ 
the  present  case  from  those  cases,  and  I 
concur  In  the  conclusion  reached  in  this  case 
wholly  upon  the  theory  tliat  this  court  is 
not  disposed  to  follow  the  reasoning  adopted 
in  those  cases,  rather  than  upon  the  fragile 
theory  that  there  is  any  distinction  between 
them. 

In  Blake  t.  Board,  the  amendment  adopted 
separated  tbe  office  of  superintendent  of 
public  instruction  from  ttiat  of  protwte 
Judge,  and,  whereas  the  duties  of  the  two 
offices  liad  been  previously  discharged  by 
the  same  official,  the  amendment  proposed 
that  there  be  a  separate  officer  for  school 
superintendrat  This  court  has  held  that 
vndep  the  Constitution  and  statute  of  this 
state,  when  a  new  officer  is  provided  for 
and  no  provision  Is  made  to  fill  the  same, 
that  a  vacancy  at  once  exists  which  may 
be  filled  In  the  manner  provided  for  filling 
vacancies  generally.  Knight  v.  Trigg,  16 
Idaho,  256,  100  Pae.  1060.  At  the  time  of 
the  decision  In  Blake  v.  Board,  supra,  section 
1821  of  the  Revised  Statutes  of  1887  was  in 
force,  which  authorized  the  board  of  county 
commissioners  to  fill  all  vacancies  In  coun- 
ty offices  until  the  next  general  election.  All 
that  was  necessary  to  do  in  the  case  of 
Blake  V.  Board  or  Hays  v.  Hays  was  for  the 
county  commissioners  to  make  the  appoint- 
ments to  fill  tbe  respective  offices  there  pro- 
vided for.  The  statutes  already  prescribed 
the  duties  of  county  superintendent  of  pub- 
lic instruction  and  also  of  prosecntlng  at- 
torney. 
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■OEBRT       SOUND  GONSTBUOTION  ft 

BNOINBEIRINa  CO. 
(SnpniiM  Court  of  Wuhlnffton.  Bfay  6, 1818.) 

UASnCB  AlfD  SEBTAnT  'Q  196*)— INJURIES  TO 
SSRVAIfT  — DBROnVB   SOAITOLD  —  FlUAW 

Skktants. 

Plaintiff,  a  cazpenter,  wa>  engaged  in 
framing  timbers  to  be  ased  in  the  «in«tniction 
of  the  roof  of  a  railroad  roandbotiBe,  in  the 
preaence  of  other  carpenters  who  the  day  prior 
to  the  accident  ware  engaged  in'Oreptju .«  mfr 
fold  to  be  nsed  in  patting  the  Umbera  in  place. 
The  general  plan  for  the  MaffoU  was  fnmlili- 
ed  by  defendant's  foreman,  bat  the  details  of 
the  constniction  were  left  to  the  carpenten  and 
•mployfis  assisting  them.  Plaintiff  was  ordered 
by  the  foreman  to  leave  his  work  of  framing 
and  go  on  the  scaffold  and  place  several  ad- 
ditional planks  thereon,  and  while  doing  so  a 
ledger  board  which  liad  been  insufficiently  nail- 
ed gave  way,  and  plaintiff  fell,  and  was  iujared. 
Beld,  that  plaintiff  was  a  fellow  servant  of 
those  engaged  in  constmcting  the  scaffold,  and 
he  could  not  therefore  recover  for  their  negli- 
gence in  insnfflclently  nailing  the  board. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Oent  Dig.  H  87S-378,  486-188;  Dab 

Dig.  1 19a*]  ■ 

Department  2.  Appeal  from  Superior 
Court,  King  County;  B.  B.  Albertson, 
Judge. 

Action  by  Charles  H.  Bckert  against  the 
Sound  Constructloik  ft  Engineering  Company, 
Judgment  for  plalntilf,  and  defendant  ap- 
peals. Reversed  and  remanded,  with  In- 
Btroctlong  to  diamlsa. 

Hughes,  McHlcken,  Dovell  ft  Ramsey. 
Otto  B.  Rnpp,  and  J.  B.  Joujon-Rocbe,  all 
of  Seattle,  for  appellant  Penrose  U  Mc- 
Elwaln  and  Will  H.  Thompson,  both  of  Se- 
attle, for  respondeat 

CBOW.  C.  J.  Action  by  Charles  H.  Hck- 
ftrt  against  the  Sound  Construction  ft  Engi- 
neering Company,  a  corporation,  to  recover 
damages  for  personal  injuries.  From  a  ver^ 
diet  and  Jud^«it  In  plaintlfl's  favor,  tSw  de- 
fendant has  appealed. 

The  sole  question  presented  Is  whether  the 
trial  court  erred  in  denying  appellant's  mo- 
tloDB  tor  a  directed  verdict  and  for  Judgment 
notwithstanding  the  verdict  Appellant  as 
contractor,  was'  engaged  In  the  construction 
of  the  roof  of  a  roundhouse  for  the  Great 
Northern  Railway  Company,  at  Wellington, 
Wash.  Respondent  was  a  carpenter  em- 
ployed "by  appellant  to  frame  heavy  timbers 
to  be  used  in  the  roof.  He  contend  that  on 
November  12,  1910,  while  he  was  thus  em- 
ployed, appellant's  foreman  ordered  him  and 
one  Swanson  to  go  uiwn  a  scaffold  and  place 
several  additional  planks  thereon ;  that 
while  they  were  on  the  scaffold  a  ledger 
board  held  with  only  one  nail  gave  way,  and 
caused  respondent  and  Swanson  to  foil ;  and 
that  respondent  fell  a  distance  of  46  feet, 
inflicting  the  injuries  of  which  he  now  com- 
plains. The  accident  In  which  respondent 
and  Swanson  were  thiu  injured  is  the  iden- 
tical accident  upon  which  the  cause  of  Swan- 


son T.  Sound  Construction  ft  Bngineerlng 
Co.,  87  Wash.  128,  lao  Pac  88(K  was  predlcat 
ed.  A  ittferenoe  to  the  opinion  there  report- 
ed will  distOose  the  manner  In  wfaldi,  and 
fhe  persons  bjr  whom,  tbe  scatTold  was  con- 
structed. In  that  ease  we  affirmed  an  order 
directing  a  verdict  for  the  defendant,  hold- 
ing that  Swanson  was  a  f^w  servant  of 
aiqt^ntfB  employte  who  constructed  the. 
scafFold,  and  that  no  negllg«ice  on  appel- 
IknfB  part  had"bced  ifbown.  We  are  unable 
to  see  how  the  Jndgmeilt  In  this  action  can 
be  sustained  without  overruling  Swanson  v. 
Sound  Oonstmctlon  &  Bi^ilneerlng  Co.,  and 
also  overrpling  Ketder  t.  McKsCizle,  84 
Wash.  47^  76  Pac  114,  and  Muehlman  v. 
S[)okane  ft  Inland  Shuxdre  B.  Co.,  68  Wash. 
827,  108  Fae.  764. 

The  undisputed  evidence  shows  that  Eck- 
ert  was  a  carpenter  enqiloyed  by  appellant; 
that  be  was  injured  on  Monday,  November 
12,  1910;  that  on  the  previous  Friday  the 
scaffold  wMdi  was  to  be  nsed  in  placing  the 
timbers  In  the  roof  was  constructed  by  two 
other  carpenters  In  appellant's  empl<^ ;  that 
while  they  were  engaged  In  coustructtng  the 
scaffold  reQwndent  was  framing  timbers  in 
the  same  building,  within  ^bt  of  them, 
only  a  short  distance  away;  and  that  all 
of  these  carpenter  employes  were  subject  tc 
orders  of  the  for^nan.  The  only  question 
Is  whether  respondent  Eckert  was  a  fellow 
servant  of  the  carpenters  who  constructed 
the  scaffold,  and  whose  negligence  Is  the 
only  negligence  shown.  Respondent  In^ts 
that  this  action  should  be  distinguished  from 
the  Swanson  Case  by  reason  of  the  tact 
that  on  the  preceding  Friday  Swanson,  a 
carpenter's  helper,  had  to  some  extent  as- 
sisted the  carpenters  who  built  the  scaffold, 
and  that  he  was  their  fellow  servant,  while 
respondent  who  took  no  part  In  building 
the  scaffold,  was  engaged  In  a  different  em- 
ployment and  was  not  their  fellow  servant 
He  contends  that  on  the  morning  of  the 
accident  he,  with  Swanson,  was  ordered  upon 
the  scaffold  by  appellant's  foreman;  that 
it  was  appellant's  duty  to  provide  him  a  safe 
place  to  work,  which  It  failed  to  do;  that 
by  reason  of  such  failure  it  was  guUty  of 
negligence ;  and  that  as  respondent  was 
not  a  fellow  servant  of  the  men  who  built 
the  scaffold,  he  is  entitled  to  recover  in  this 
action.  In  view  of  the  rule  announced  in 
Metzler  v.  McEenzle,  supra,  which  bas  since 
been  followed  by  this  court,  and  in  view  of 
Its  further  announcement  In  Muehlman  v. 
Spokane  ft  Inland  Empire  R.  Co.,  supra,  we 
are  compelled  to  hold  that  respondent  was 
a  fellow  servant  of  the  men  who  built  the 
scaffold.  They  were  all  carpenters  employed 
by  the  appellant  corporation,  were  engaged 
in  the  general  work  of  framing  the  root  and 
preparing  a  scaffold  to  be  used  in  Its  erec- 
tion. No  showing  has  been  made  to  the 
effect  that  any'of  the  workmen  were  Incom- 
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petent,  or  tbat  appellant  bad  been  negligent 
In  tbelr  employment.  There  can  be  no  ques- 
tion but  tbat  at  ttie  time  of  tli«  accident 
Eckert  and  Swanaon  woe  fellow  serrants. 
In  Swanson's  Case  we  beld  tbat  be  was  a 
fellow  serront  of  tbe  men  wbo  built  the 
scaffold.  To  now  hold  that  Bckert  was  not 
tbelr  fellow  serrant,  altbon^  he  was  Injured 
in  tbe  same  accident  with  his  fellow  serrant, 
Swanson,  would  be  drawing  an  exceedingly 
fine  distinction  in  an  attempt  to  dlstlngiM^ 
this  case  from  that  of  Swanson.  On  the  au- 
thority of  the  Swanson  Case,  and  the  other 
cases  above  mentioned,  we  hold  tbat  Eckert 
and  tbe  men  wbo  constructed  the  scaffold 
were  fellow  servants;  that  the  only  negli- 
gence proven  was  the  n^llgence  of  such 
fellow  servants;  that  appellant  was  guilty 
of  no  ne^gence ;  and  that  this  action  cannot 
be  sustained.  Bespondent  was  seriously  In- 
jured, but  tbat  fact,  although  deplorable.  Is 
not  sufficient  to  autborize  a  recovery  against 
appellant  without  any  proof  of  negUgoice 
upon  its  part  as  the  proximate  cause  of  the 
accident  In  Justice  to  the  trial  court  it 
should  be  reoaarked  that  the  final  Judgment, 
and  the  order  denying  the  motion  for  Judg- 
ment notwithstanding  the  verdict,  were  both 
entered  in  tbls  action  prior  to  the  decision 
of  the  Swanson  Case  by  this  court 

Reversed  and  remanded,  with  InstructlonB 
to  dismiss. 

MOBBIS  and  MAIN,  JJ.,  concur. 

BLLIS,  J.  (concurring).  In  casee  where 
temporary  staging  is  used  by  carpenters, 
masons,  painters,  and  persons  in  like  em- 
ployment there  Is  a  duty  upon  the  master 
In  the  altematlvA  either  to  furnish  tbe 
staging  as  a  completed  structure  for  the  use 
of  the  servants  or  to  famish  timbers  and 
oUier  materials  sufficient  and  suitable  for 
that  work  and  require  the  servants  to  build 
tbe  staging  themselves.  Labatte,  Master  & 
Servant  i  When  tbe  master  adopts  tbe 
first  alternative,  be  becomes  liable  for  any 
injury  resulting  from  a  failure  to  use  rea- 
sonable care  either  In  selecting  the  mate- 
rials used  or  in  tbe  use  of  those  materials 
In  the  actual  construction  of  the  staging. 
When  he  adopts  the  latter  alteroatlTe,  he 
Is  liable  only  when  he  has  failed  to  furnish 
materials  sufficient  in  quantity,  or  suitable 
In  quality,  or  competent  fellow  servants, 
and  tbe  Injury  results  from  failure  In  all  or 
any  of  these  particulars.  Tbls  distinction 
is  recognized  In  tbe  Swanson  Case,  07  Wash. 
128, 120  Pac.  880,  where  the  evidence  showed 
that  the  only  control  exercised  by  the  master 
or  his  representative  in  tbe  actual  construc- 
tion of  the  staging  was  to  furnish  a  plan, 
and  as  we  said  in  that  case,  "The  plan  Is 
a  good  one  and  is  not  questioned."  The 
master  having  furnished  sufficient  and  suit- 
able materials  and  a  good  plan,  and  not 
having  undertaken  to  furnlsfi  the  completed 


structure,  was  not  liable  for  tbe  foilure  of 
the  men  who  did  the  work  to  use  sufficient 
nails,  in  tide  absence  of  evidence  of  Incompe- 
tence of  these  men.  Had  there  been  any  evi- 
dence that  the  master  bad  undertaken  to 
furnish  the  completed  staging  for  the  use  of 
the  carpenters,  or  evidence  that  tbe  injury 
resulted  from  a  defective  plnn,  the  case 
should  have  been  submitted  to  the  Jury  upon 
such  evidence.  Since  these  men  in  the  ac- 
tual work  of  constructing  the  staging  were 
doing  a  work  incident  to  their  employment 
whlcb  the  master  bad  not  undertaken  to 
perform  for  them,  they  were  fellow  sonants 
of  the  other  carpenters. 
I  therefore  concur. 


MABKS  V.  HUBLSJT  MASON  CO. 
(Supreme  Court  o(  Washhigton.   May  G,  1913.) 

1.  Master  ano  Sebtaict  287*)— Fnxow 
Sebvant  —  VioK  Pbihcxfai.  —  Qoimoir  nw 

JUBT. 

Where,  in  an  action  for  itdnrlea  to  a  serv- 
ant by  the  alleged  negligence  of  plaintifFs  fore- 
man, the  evidence  wai  conflicting  as  to  the 
duties  of  the  foreman,  whether  be  was  plalor 
tiff's  fellow  servant  or  a  vice  prindpal  was  a 
question  of  fact  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Sf  1034,  lOiO,  1051.  1052, 
1064-1007  ;  Dec.  Dig.  f 

2.  Masteb  and  Skbvaht  (I  190*>--IiMUBins 
TO  Sebvant  —  NiauexHOB  or  FoBncAH  — 
Vice  Peincipaz. 

Where  plaintiff,  a  servant  engaged  with  his 
foreman  in  puttit^  op  cement  forms,  was  in- 
jured by  the  foreman's  act  in  loosening  a  brace 
on  whlui  s^ntiff  was  standing  at  the  foreman's 
direction  and  without  warning  him,  the  fore- 
man's act  was  not  a  mere  detail  of  the  woik  in 
the  BCCOmpliBfament  of  which  he  was  a  fellow 
servant  of  plaintiff,  but  rather  tbe  act  of  a  vice 
princiral  in  failing  to  provide  plaintiff  with  a 
safe  place  to  work. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant  Cent  Dig;  H  4^^4;  Dec  Dig.  i 
190.*] 

3.  Hastcb  and  Sebvant  (|  190*)— Injubiss 
TO  Sebvant  —  NBOLzaENCE  oe  Fobkuar  — 

SOAirOLD  BULX. 

The  rale  that  where  a  scaffold  Is  btiilt  by 
tbe  workmen  from  snitable  material  foniisbea 
by  the  master,  and  the  foreman  in  charge  mere- 
ly ffives  directions  that  the  scaffold  be  erected 
without  further  instructions,  there  is  no  liability 
on  the  part  of  the  master  for  an  injury  which 
is  produced  by  a  defect  in  tbe  scaffold,  has  no 
application  to  an  injury  to  an  employ^  while  as- 
sisting in  the  construction  of  certain  concrete 
forms  by  tbe  act  of  his  foreman  In  loosening  a 
brace  on  which  such  employ^  stood  at  the  fore- 
man's direction,  without  warning  to  him. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  fS  44»-474i;  Dec.  Dig.  | 
190.*] 

4.  Masteb  and  Servant  (ig  101,  KG;*)— Injd- 
BIE8  TO  Sebvant— Sate  Place  to  Wobk. 

A  master,  being  bound  to  furnish  a  servant 
a  safe  place  to  work,  is  equally  bound  to  refrain 
from  causing  the  place  to  become  unsafe  by  his 

Eositive  act.  or  that  of  his  foreman,  for  which 
c  is  re^wnsible. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  SI  135,  171,  174,  178-184, 

192 :   Dec.  Dig.  g§  101.  102.*] 
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6.  Daiuou  a  132*>— PEBSOnAX.  Ihjubies. 

Plaintiff,  while  engaged  in  t&e  construction 
of  certain  ccmcrete  forou,  fell  a  distance  of  18 
or  20  feet  by  reason  of  the  ne^igenee  of  liia  foie- 
man,  his  back  striking  aenw  a  Iwace  or  tim- 
ber, and  fractured  two  ribs  on  his  left  ride.  He 
was  still  under  medical  treatment  at  the  time 
of  the  trial  18  months  after  the  injary,  and  had 
been  nnable  to  i>erfonn  any  labor.  'Iliere  ~wu 
expert  testimony  that  he  had  received  an  orgatic 
injiiry  to  the  spinal  cord  which  had  produced 
tranmatic  neurosis,  which  was  permanent,  and 
which  his  physicians  testitied  would  probahly 
result  in  total  panJysis  of  the  lower  limhs  with- 
in a  comparaaTely  short  time.  Plaintiff  prior 
to  the  injury  was  a  robust  healthy  man,  34 
years  of  age,  weighed  196  pound^i,  and  earned  f4 
a  day.  Heid,  that  a  verdict  allowing  plaintiff 
$12,E>00  was  not  excesslTe. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Gent  Dig.  ii  372-S8S,  896;  Dec.  Dig;  1 1^*] 

Department  2.  Appeal  trtan  Snperlor 
CoQrt^  Fierce  Goanty;  <3.  U.  BaBterdayt 
Judge. 

Action  by  Leo  Marks  against  the  Htirley 
Mason  Gompany.  Judgment  tor  plaintiff, 
and  defendant  appeals.  Affirmed. 

Beeves  Aylmore,  Jr.,  of  Seattle,  for  appel- 
lant Chaa.  H.  Miller,  of  Seattle,  for  re- 
spondent 

MAIN,  J.  The  purpose  of  this  action  Is 
to  recover  damages  for  personal  injaries  al- 
leged to  be  due  to  the  negligence  of  the 
defendant 

At  the  time  of  the  accident  the  defendant 
held  a  contract  with  the  Northern  Padfle 
Railway  Company  for  the  erection  of  con- 
crete piers  which  were  to  be  nsed  for  the 
foundation 'for  a  railway  bridge  to  be  con- 
structed across  the  Oowlitz  river  near  Ole- 
qtia.  The  piers  were  to  be  solid  concrete; 
and,  in  order  to  construct  them,  it  wsb  first 
necessary  to  build  forms  which  would  con- 
fine the  concrete  nntll  the  same  became  hard- 
ened. On  November  5,  1910,  the  day  of  the 
accident,  the  plaintiff,  together  with  other 
worlunen,  were  erecting  one  of  the  forms. 
It  is  claimed  by  the  plaintiff  that  one  Bell 
was  the  foreman  In  charge  of  this  work. 
The  forms  were  erected  in  sections.  First, 
heavy  timbere  were  erected  with  a  distance 
between  them  equal  to  the  width  of  the  In- 
tended form.  These  timbers  were  held  In 
place  by  braces,  one  by  six  planks.  A  plank 
would  be  nailed  to  the  bottom  of  one  timber, 
and  at  an  elevation  of  alwut  45  degrees  ex- 
tend to  the  top  of  the  heavy  timber  on  the 
opposite  aide.  From  the  lower  end  of  this 
opposite  timber  would  be  extended  a  similar 
brace  to  the  one  on  the  other  side.  After 
these  timbers  were  erected  and  braced,  the 
flhiplap  wtdch  was  to  confine  the  concrete 
would  be  nailed  on  the  inside.  At  the  top 
of  the  section  of  the  form  bolts  or  rods  ex- 
tend from  the  timbers  on  one  side  to  those 
on  the  opposite  for  the  purpose  of  holding 
the  forms  together.  After  the  timbers  had 
been  erected,  the  braces  nailed  on,  the  ship- 
lap  put  In  place,  and  the  bolts  or  rods  adjust- 


ed. It  was  necessary  to  put  a  heavy  plank 
or  planks  near  the  top  of  the  fOrm  for  Oie 
purpose  of  extending  It  to  the  exact  dimen- 
sion desired.  After  one  section  of  the  fbrm 
was  erected,  the  top  thereof  furnished  a 
platform  upon  which  the  men  woriced  In 
erecting  the  next  succeeding  section.  On  the 
day  In  Question,  the  plaintiff  and  asso- 
ciate were  attempting  to  pot  the  brace  at 
the  top  of  the  third  section  of  the  form. 
WliUe  thus  engaged.  Bell  directed  the  plain- 
tiff's associate  to  step  aside  and  let  Mm  take 
his  place;  there  apparently  being  some  diffi- 
culty In  getting  the  brace  Into  place.  Bell, 
after  taking  the  place  of  the  idalntifl*B  as- 
sociate, directed  the  plaintiff  to  step  upon  the 
lower  end  of  the  brace  nailed  to  the  heavy 
timber  on  the  side  where  plaintiff  was  work- 
ing, and  thereby  elevate  himself  to  a  position 
where  he  could  perform  the  woft  with 
greater  efficiency ;  Bell  working  on  the  op- 
posite side.  In  response  to  this  direction, 
the  plaintiff  got  upon  the  brace  facing  out- 
ward, his  back  towards  Bell,  they  both  be- 
ing engaged  in  attempting  to  get  the  brace  in 
place  at  the  top  of  the  section.  While  thus 
engaged,  and  without  warning  to  the  plain- 
tiff. Bell,  taking  a  hammer,  knocked  the  top 
end  of  the  brace  on  which  plaintiff  stood 
loose  from  the  heavy  timber,  and  thereby 
the  plaintiff  was  precipitated  18  or  20  feet 
to  the  ground  t)eIow.  The  plaintiff  fell  with 
his  "back  across  a  brace  or  timber,  and  broke 
or  fractured  two  ribs  on  Ms  left  side.  A 
few  hours  later  the  plaintiff  was  taken  to  a 
physician,  where  he  received  attention.  He 
returned  to  the  camp  where  be  remained 
for  a  period  of  three  or  four  days,  going 
then  to  his  home  in  a  suburb  of  the  dty  of 
Portland.  Here  he  remained  for  a  period 
of  two  or  tfaree  mouths,  being,  as  he  testified, 
confined  to  Ms  bed  a  greater  portion  of  the 
tlm&  During  this  time  he  consulted  a  phy- 
sician upon  two  or  three  occasions.  It  ap- 
pears that  at  the  end  of  three  months  be 
moved  with  Ms  wife  to  the  city  of  Seattle, 
and  there  remained  nntll  the  time  of  tbe 
trial.  From  the  time  of  going  to  Seattle  un- 
til the  date  of  the  trial  he  received  constant 
professional  attention.  About  18  months 
elapsed  between  the  date  of  the  Injury  and 
the  time  of  the  trial,  and  during  this  time 
plaintiff  bad  been  unable  to  perform  any  la- 
bor. At  the  time  of  the  injury  he  was  a 
robust  healthy  man,  34  years  of  age,  weigli- 
Ing  195  pounds,  and  earning  $4  per  day. 
Three  months  after  the  injury  his  wdght 
was  reduced  to  176  pounds.  And  at  the  time 
of  the  trial  he  wdghed  146  pounds.  Ho 
claims  that  In  the  fall  he  received  an  organic 
Injury  to  the  spinal  cord  wMch  produced 
traumatic  neurosis.  The  expert  witnesses 
called  by  the  plaintiff  testified  that  the  in- 
Jury  was  permanent  and  In  thdr  opinion 
would  result  in  a  comparatively  brief  period 
of  time  in  the  total  paralysis  of  the  lower 
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UmbB.  The  evidence  on  the  pert  of  the  ph7- 
sldaos  called  by  the  defendant  was  that 
from  their  examination  which  took  place  a 
day  or  two  before  the  trial  they  were  unable 
to  And  any  aymptoma  which  Indicated  that 
the  spinal  cord  had  been  injured.  While 
they  did  not  say  tbftt  in  tbdr  opinion  the 
plaintiff  would  completely  recover,  their  evi- 
doice  was  to  the  effect  tiiat  they  found 
nothing  In  their  examination  that  would 
lead  them  to  believe  that  a  permanent  recov- 
ery would  not  In  time  reault  under  proper 
treatment  The  case  was  tried  to  the  court 
and  a  Jury,  and  a  verdict  la  the  sum  of  912.- 
600  waa  returned  in  favor  of  the  plaintiff. 
Motion  for  Judgment  notwithstanding  the 
verdict  and  motion  for  a  new  trial  beteig 
overruled,  the  defendant  anneals. 

The  points  in  Issue  are:  First  Was  Bell 
a  foreman  or  vice  principal,  or  was  he  a 
fellow  workman?  Second.  If  he  were  a 
vice  principal,  was  Ms  act  in  knocking  off 
the  brace  which  precipitated  the  plaintiff  to 
the  ground  a  mere  detail  of  the  work  for 
which  the  master  would  not  be  liable? 
Third.  Does  the  rule  of  liability  as  applied 
to  the  "Scaffold  Gases"  apply  here?  Fourth. 
Is  the  verdict  excessive? 

[ii  1.  The  question  whether  or  not  Bell 
was  a  fellow  servant  or  vice  principal  to 
one  of  fact  The  evidence  on  the  part  of 
the  respondent  was  i>osltire  and  unequivocal 
that  the  latter  was  his  function;  while  the 
evidence  on  the  part  of  the  defendant  was 
equally  positive  that  his  relation  was  that 
of  a  fellow  servant  to  the  other  workmen 
there  engaged.  This  being  a  question  of  fact 
upon  which  the  evidence  wag  in  conflict, 
it  Is  a  matter  which  Is  within  the  province 
of  the  Jury  to  determine.  The  Jury  were 
properly  Instructed  upon  the  question  by  the 
trial  court;  and,  while  there  is  no  speclflc 
finding  by  the  Jury,  yet  the  effect  of  their 
verdict  is  that  Bell  was  a  vice  princlpaL 
Otherwise,  under  the  instructions,  tbey  would 
have  returned  a  vwdlct  for  the  appellant 
This  quesUon  having  been  determined  by 
the  Jury  under  proper  Instructions  must 
now  be  taken  as  a  fact  so  far  as  the  con- 
sideration of  the  case  here  Is  concerned. 

[2]  2.  It  is  claimed  by  the  appellant  that 
the  act  of  Bell  which  caused  the  accident 
was  a  mere  detail  of  the  work,  and  that  In 
that  act  he  in  any  event  was  a  fellow  serv* 
ant  and  not  a  vice  principal.  In  support  of 
tills  contention  tlie  appellant  dtes  Swanson 
V.  Gordon,  64  Wash.  27,  116  Pac  470,  Des- 
Jardins  t.  St  Paul  &  Tacoma  Lumber  Co., 
54  Wash.  278, 102  Pac.  1034,  and  other  cases 
of  Uke  Import  The  prindtde  that  runs 
through  these  cases  is  that  where  a  vice 
prlndpid  Is  performii«  a  mere  detail  of  the 
work,  and  through  his  act  or  neglect  a  work- 
man Is  Injured,  there  is  no  liability  on  the 
part  of  the  master,  because  In  the  perform- 
ance of  that  duty  he  was  in  effect  a  fellow 
servant  of  the  other  workmen.  But  we  think 


the  principle  of  tliese  cases  la'not  applicable 
to  the  prraent  case.  The  respondent's  In- 
Jury  was  directly  due  to  the  act  of  Bell  In 
loosening  the  brace  upon  which  the  respond- 
ent stood  at  Bell's  direction  and  without 
warning  from  him.  This  was  not  a  detail  of 
the  work,  but  a  positive  act  of  Bell  which 
produced  the  Injury.  The  ease  tells  witUn 
the  principle'  stated '  in  Creamer  v.  Moran 
Bros.  Co.,  41  Wash.  636,  84  Pac.  S92,  and 
Tills  V.  Great  Northern  By.  Co.,  SO  Wash. 
536,  »7  Pac.  737,  20  L.  R.  A.  (N.  S.)  434.  In 
the  Creamer  Case  It  Is  said:  "Under  the  au- 
thority of  those  decisions  (Nelson  v.  Willey 
Steamship,  etc.,  Co.,  26  Wash.  548,  67  IPac. 
237;  DoBsett  t.  St  Paul,  etc.  Lumber  Co.,  40 
Wash.  276,  82  Pac.  273;  O'Brien  v.  Page 
Lumber  Co.,  89  Wash.  537,  82  Pac.  114), 
when  the  superintendent  wlUiont  the  knowl- 
edge of  the  workman,  negligently  set  In  op- 
eration an  agency  fraught  with  danger,  he 
thereby  rendered  the  company  liaUe  tm  the 
result  of  su<di  negligence." 

[S]  3.  It  is  argued  that  Inasmuch  as  the 
forms  which  were  being  erected  at  the  time 
of  the  injury  were  temporary  in  their  na- 
ture, in  that  they  were  only  erected  for  the 
purpose  of  conflnlng  the  concrete  until  it 
had  hardened,  the  rule  of  the  "Scaffold  Cas- 
es," should  apply,  and  the  appellant  should 
be  exonerated  trom  llablli^.  The  rule  of 
these  cases  Is  that  where  a  scaffold  is  built 
by  the  workmen  from  suitable  material  fur- 
nished by  the  master,  and  the  foreman  la' 
charge  elmply  gives  direction  that  the  scaf- 
fold be  erected,  but  no  further  instruction, 
then  there  is  no  liability  on  the  part  of  the 
master  for  an  injury  which  is  produced  by 
a  defect  In  the  scaffold.  In  Metsler  v.  Mc- 
Kenzte,  34  Wash.  470,  76  Pac.  114,  it  is  said: 
"We  think  that  the  action  at  bar  falls  with- 
in the  rule  announced  in  the  above  aathorf- 
Ues,  that  where  competent  men  are  employe 
ed  to  do  some  work  on  a  stmcture  upon 
which  scaffolding,  or  some  other  aiq;iIlanoB 
to  support  the  workmen.  Is  required — ^"tbe 
employer  to  furnish  the  materials,  and  the 
employed  to  construct  or  adjust  the  scaffold- 
ing or  other  appliance — ^tbe  employer  Is  not 
liable  to  me  of  the  employes  for  the  careless 
act  ot  another  employg  done  In  the  omstruc- 
tlon,  adjustment,  or  maintenance  of  the 
structure  or  appliance.*  **  But  this  rule  is 
clearly  not  applicable  to  a  situation  where 
the  foreman  directs  a  workman  Into  a  place 
which  Is  then  safe  and  subsequently  and 
without  warning  by  his  own  act  renders  the 
place  unsafe.  The  proposition  that  it  is  ttie 
duty  of  the  master  to  fumUh  the  employe  a 
safe  place  In  which  to  work  is  so  well  seN 
tied  as  not  to  require  the  Station  of  author- 
ity in  Its  support 

[4]  And,  if  it  la  the  duty  of  the  master  to 
furnish  a  safe  place,  It  Is  equally  bis  duty 
to  refrain  from  causing  the  place  to  become 
unsafe  by  his  positive  act,  or  ttiat  of  bis 
foreman,  for  which  he  Is  ie8ponBlbl& 

CI]  4.  It  la  argued  that  the  verdict  Is  ex- 
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ceaslre.  If  the  eTidence  of  the  appellant's 
witnesses  is  to  be  accepted,  the  verdict  Is 
for  BQch  an  amount  as  to  Indicate  passion 
or  prejudice  on  the  part  of  the  Jury  that 
rendered  it;  but,  If  the  evidence  of  the  re- 
spondent's witnesses  is  to  be  believed,  there 
Is  abundant  substantial  evidence  to  support 
It  Apparently  the  Jury  believed  that  the 
evidence  of  the  latter  described  the  real  con- 
dition. There  being  substantial  evidence  to 
support  the  amount  of  the  verdict,  and  the 
Jury  having  passed  ui>on  the  conflicting  evi- 
dence, we  think  the  verdict  should  not  be 
disturbed. 
The  Judgment  Is  affirmed. 

GROW,  a  J.,  and  EU.IS.  FUIJCBRTON. 
and  MOBBIS,  JJ.,  concur. 


BARTLETT  t,  PLASKETT. 
(Sapreme  Court  of  Washington.   May  %  1918.) 

Appeal  ako  Ebbob  (|  1002*)— ycBDior-Goir- 

PLicTiNO  BvinBWCB— Rkvibw. 
A  verdict  based  on  conflicting  evidence  wUl 
be  soetalned  on  appeal,  where  there  is  mfficient 
evidence  to  support  every  material  issue. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  8935-3937;  Dec  Dig.  I 
1002.^] 

I>epartment  2.  Appeal  from  Superior  Court, 
King  County:  Mitchell  Gnilam.  Judge. 

Action  by  Clifford  Bartlett  against  P.  Ij. 
Plaskett  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

John  P.  Hartman,  of  Seattle,  for  appellant 
Geo.  F.  Hannan  and  McVicar  &  Beyle,  all  of 
Seattle^  tor  zeapondent 

PER  CURIAM.  The  reqxmdrat,  while 
drlTlnf  a  passenger  automobile  upon  one  of 
the  streets  of  the  dty  of  Seattle,  collided 
with  an  automobile  tmck  driven  by  the  ap- 
pellant, and  recdved  perMmal  Injuries.  He 
brou^t  tUa  action  to  recover  for  the  Injo- 
riee  suffered,  and  on  the  trial,  whldi  was 
had  before  a  Jury,  a  mdict  and  Judgmmt 
was  rendered  and  mtered  In  Us  favor  for 
¥1,200.  This  appeal,  which  la  from  the  Judg- 
ment so  rendered,  presrabt  only  the  question 
of  the  sufflclen<9  <a  the  evidence  to  Justly 
th«  verdict  In  his  argument  In  this  court, 
the  appelant  quotes  and  cites  from  tlie  rec- 
ord the  evidence  flivcwable  to  hla  contention, 
and,  assumli^r  it  to  be  true,  makes  a  substan- 
tial case  against  the  verdict  and  Judgment 
But  we  ttaid,  on  examining  the  statement  of 
facta,  that  practically  all  of  the  facts  thus 
assumed  to  be  sutatantlated  are  disputed  by 
other  witnesses,  and  that  there  Is  another 
Tsrdon  of  tbe  transaction  In  the  record  whldi 
supports  the  verdict  of  the  Jury,  This  con- 
cludes the  question  In  this  court  We  can* 
not  retry  the  fitcta.  We  are  hound  to  assume 
as  true  ttiat  version  of  the  e^dence  which 
tends  to  snM>ort  the  Jury's  verdict,  and,  if  It 


be  sufficient  for  that  purpose,  allow  the  ver- 
dict to  stand.  It  would  serve  no  useful  pur- 
pose to  enter  upon  a  review  of  the  evidence. 
We  have  examined  it  with  care  and  find  sub- 
stantial evidence  tending  to  support  every 
material  issue. 

This  Is  sufficient  to  sustain  the  Judgment, 
and  It  will  stand  affirmed. 


VdJKESSBiY  V.  CARTER  et  al 
(Supreme  Court  of  Washington.   May  6, 1918.) 

1.  MABRna  Lnna  (I  60*)— ENroaoBiaNT— 
JuBisnionon. 

The  superior  court  has  Jurisdiction  of  an 
action  tor  the  price  of  machinery  used  in  the 
construction  and  equipment  of  a  vessel  and  for 
the  price  of  machinery  entering  into  and  becom- 
ing a  part  of  the  vessd  and  to  grant  a  judgment 
constituting  a  paramount  lien  thereon. 

[Ed.  Not&— For  other  cases,  see  Maritime 
Liens,  Cent  Dig.  {  98;  Dec.  Dig-  I  60.*] 

2.  Apfbai.  and  Ebbob       888,  907*)--Qn»- 
noNS  Bbvibwable— Sumicxbhct  op  Cou- 

PLAUIT— PBESnHPnOHSL 

In  the  absence  of  a  statement  of  facts  or 

bill  of  exceptions,  the  court  on  appeal  will  pre- 
sume that  the  evidence  supports  the  Judgment 
and,  if  necessary,  deem  the  complaint  amended. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |i  2889,  ^1-^nS;  281tt, 
3621.  8622.  8678,  8074,  8676,  8678;  Deo.  Dig. 
SS  888,  907.*] 

3.  MABtTZUB  laxm  3  67*)— Enpobcubrt— 

DBFICIEnCT  JUDOHKNT. 

The  court  In  an  action  for  a  judgment  con- 
stituting a  puamonnt  Uai  on  a  vesMl,  for  the 
price  of  machinery  used  In  tiie  otmstniction  and 
equipment  thereof,  and  for  the  price  of  machin- 
ery entering  into  and  becoming  a  part  thereof, 
may  enter  a  defidency  judgment 

[Ed.  Note^For  other  cases,  see  Maritime 
Liens,  Cent  Dig.  f  105;  Dec.  Dig.  i  67.*] 

Department  2.  Appeal  from  Superior 
Court  Cowlits  County;  H.  B.  McKenney, 
Judge. 

Action  by  H.  W.  McCreery  against  L.  L. 
Carter  and  others.  From  a  Judgment  for 
plaintiff,  defendants  Ij.  U  Carter  and  an- 
other appeal  Affirmed. 

George  S.  Sh^herd  and  Edward  J.  Clark, 
'both  of  Portland.  Or.,  for  appellants.  Edgar 
J.  Wright,  of  Seattle,  for  rei^ndent 

MAIN,  J.  This  action  was  brought  against 
U  L.  Carter  and  ^e,  A.  L.  Davis  and  wlfe^ 
and  C  B.  Ferris  and  wife.  In  the  complaint 
two  causes  of  action  are  set  out;  the  first  of 
whidi  alleges  that  Qie  plaintiff  sold  and  de- 
livered to  the  defendants  certain  machinery 
which  was  used  In  the  construction  and 
equipment  of  the  steamboat  "Una,"  and 
that  as  evidence  of  the  Indetitedness  a  prom- 
issory iwte  was  executed  and  delivered  to 
the  plaintiff.  And  as  a  second  cause  of  ac- 
tion it  Is  alleged  that  on  a  later  date,  at  the 
special  Instance  and  request  of  the  defend- 
ants, the  i^lntlff  sold  and  delivered  to  them 
certain  transmission  machinery  which  en- 
tered Into  and  became  a  part  of  fbe  same 
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Tesset  Subsequent  to  the  Instltutloii  of  the 
action,  a  receiver  waa  appointed  for  the 
TTiUL  The  cause  was  tried  to  the  court  with- 
out a  Jury.  The  plaintiff  prevailed.  The 
decree  providea :  (1)  That  the  plaintiff  have 
judgment,  specifying  the  amount  thereof; 
(2)  that  the  judgment  be  a  paramount  lien 
upon  the  steamer  Una ;  (3)  the  receiver  waa 
directed  to  sell  the  Una;  and  (4)  that,  in 
the  event  the  proceeds  of  the  aale  of  the 
Una  be  not  sufficient  to  satisfy  the  judgment, 
then  and  in  that  event  the  plaintiff  liave  a 
defldency  judgment  for  the  balance.  The 
defendants  Carter  and  wife  appeaL 

No  statement  of  facts  or  bill  of  excep- 
tions has  been  brought  to  this  court  The 
questions  sought  to  be  raised  on  the  record 
here  are:  (l)  The  jurisdiction  of  the  su- 
perior caaxt;  the  snffidatcy  of  the  com- 
plaint ;  and  0)  the  validity  of  the  defldencr 
judgment 

[I]  The  appellant  contends  that,  in  actions 
of  this  character,  the  superior  court  does 
not  have  jurisdiction;  but  this  question  has 
beoi  determined  adversely  to  meb  conten- 
tion. In  Callahan  v.  MtDa.  Indemnity  Co., 
83  Wash.  688,  74  Pac.  683,  it  la  aaid:  ^rrife 
materials  were  uaed  In  the  ship.  The  case 
stands,  tiieOt  the  same  as  though  appellant 
hlmaelf  had  furnished  the  materials  to  the 
constmction  cnnpany  at  the  time  they  were 
nsed,  and  tor  the  pnrpme  for  whldi  Qiey 
were  used.  These  facts  bring  the  case 
squarely  within  the  terms  of  the  statute,  and 
f  the  aK>dlant  was  entitled  to  a  Uen  for  the 
amount  of  bla  cialm." 

£2]  As  to  the  aafflctmcy  of  the  complaint, 
in  the  absence  of  a  statement  of  fitcts  or 
bill  of  exeepOiom,  we  most  presume  that 
the  evidence  supports  the  decree,  and,  it 
neceaaary,  dean  the  complaint  amended.  In 
Holden  v.  Bomano,  01  Wash.  4B8.  112  Pac. 
489,  It  i>  stated :  "lOnrthermore.  in  the  ab- 
sence <tf  a  statement  of  facts,  we  must  pre- 
sume that  the  testimony  supports  the  find- 
ings, and  would  deem  the  complaint  amend- 
ed. If  need  be." 

[S]  Finally,  it  is  that  the  oonrt 

erred  in  ent^ng  a  deficiency  judgmmt,  bnt 
this  contention  is  not  well  fonnded.  In  en- 
tering Uie  defldency  jndgmoit,  tba  court 
acted  within  the  scope  of  Its  power.  Wash- 
ington Iron  Works  Go.  t.  Jensen,  3  Wash. 
684,  28  Pac.  1019. 

The  judgment  will  therefore  be  alllrmed. 

MOUNT,  BLU8,  MOBBIS,  and  FULLBB- 
TON,  JJ.,  coneor. 


McFBBON  «t  al.  T.  SHOBHAEBB  et  aL 

(Supreme  Oonrt  of  Washington.   Ifay  6, 1918.) 

1.  CionPOBATioNa  d  117*)  —  PunonAsx  of 
Stock— Fbaud. 

A  purchaser  of  stock  of  a  corporation 
whose  principal  office  is  in  a  distant  state,  and 


whose  property  is  at  a  distance,  may  rely  on  the 
representations  of  the  seller  as  to  the  basinesa 
and  assets  of  the  corporation,  and,  in  case  of 
the  falaitj  of  tbe  representations,  mar  readiid 
the  purchase,  and  recover  the  price  paid. 

[Ed.  Note.—For  other  cases,  see  Corporations, 
Cent  Dig.  I  606;  Dec  Dig.  I  117.*] 

2.  COBFOBATIOKfl  ({  121*)  —  BESCISSIOir  — 

Laches. 

Whether  laches  will  prevent  a  rescission  of 
a  contract  on  the  ground  of  fraud  and  a  recov- 
ery of  the  fwusideratioa  paid  depends  on  tbe 
circumstances  of  the  particular  case ;  and  a  pur- 
chaser of  corporate  stock  who  Institutes  a  suit 
to  rescind  tbe  purchase  and  recover  the  consid- 
eration paid  within  four  weeks  after  the  dia- 
covery  of  the  fraud  relied  on  as  a  ground  for 
rescission  is  not  chargeable  with  Iaf:hes  because 
be  did  not  earlier  discover  the  fraud. 

[Ed.  Note. — For  other  cases,  see  Corporations. 
Cent  Dig.  H  604,  606 ;  Dec;  Dig.  |  121.*] 

8.  Hdsbahd  ard  Win  ^  239*)  —  Actions 

AaAIKST— PUBCHABB  OW  OOBPOBATS  StOCK 
—BeSCISSIDET— JUDaUNT. 

Where  a  purchaser  of  corporate  stock  for 
which  he  conveyed  real  estate  to  one  of  two  per- 
sons sssociated  together  in  the  transaction  ob- 
tained a  judgment  for  rescission  on  the  ground 
of  fraud  inducing  the  purchase,  tf^e  entry  oi  a 
personal  judgment  agaiiut  the  wife  of  the  gran- 
tee who,  with  tbe  grantee,  had  mortgaged  the 
proper^  to  a  third  person,  was  erroneous. 

[Bd.  Note.— For  other  eases,  see  Husband  and 
\^e.  Cent  Dig.  H  8667806,  860.  862,  983; 
Dec.  Dig.  f  2397*1 

D^Murtmut  3;  Am>eal  from  Snpnlor 
Court  Spokane  County;  D.  W.  Hum,  Judge. 

Action  by  Qenhoa  McFvon  and  another 
against  Fred  H.  Shoemaker  and  waotbet. 
From  a  judgment  for  plaintiffs,  defoidants 
appeaL    Modified  and  affirmed. 

Marlon  A.  Butler,  of  Seattle,  and  Denton 
M.  Grow,  of  Spokane  (Bobt  H.  Undaay,  of 
Seattle,  of  counsel),  for  appellants.  Sam- 
uel  B.  Stem,  of  Spokane,  for  respondents. 

MAIN,  J.  The  purpose  of  this  action  Is 
to  rescind  an  executed  contract  for  the  pur- 
chase of  corporate  stock,  and  to  secure  the 
reconveyance  of  certain  real  property.  The 
plaintiffs  are  husband  and  wife.  The  de- 
fendants are  the  son  and  wife,  respectively, 
of  one  Benjamin  F.  Shoemaker,  now  de- 
ceased. The  case  was  tried  to  the  court 
without  a  jury,  and  judgment  entered  for 
tbe  plaintiffs,  from  which  the  defendants  ap- 
peal. 

The  facts  out  of  which  the  litigation  grew 
are,  in  substance,  as  found  by  the  trial 
court,  as  follows:  At  the  time  of  the  trans- 
actions here  Involved,  Fred  H.  Shoemaker 
was,  and  for  some  time  prior  thereto  had 
been,  the  fiscal  agent  for  the  Collins  Wire- 
less Telephone  ft  Telegraph  Company  (here- 
after referred  to  as  the  "Oollins  Company"), 
and  as  such  agent  had  complete  charge  of 
all  sales  of  stock  for  the  company  for  tiie 
states  of  Washington  and  Oregon.  He  was 
also  one  of  the  original  incorporators  of 
the  (Collins  Padflc  Wireless  Telephone  & 
Telegraph  Company,  organized  under  the 
laws  of  the  state  of  Washington  (hereafter 
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r^erved  to  u  the  "Oolllns  Padflc  Oompa- 
nO*  ThiB  company  waa  known  as  a  sab- 
Bldlary  cranpaiiy  to  the  fonner  company. 
The  CoUInB  Company  was  organized  under 
tlie  laws  of  the  state  of  New  Jenef,  with 
its  principal  place  of  trasineM  at  Newark,  in 
that  state.  Its  capital  stock  was  fl^OOO.OOO, 
divided  into  a  like  number  of  shares,  of  Che 
par  valne  of  $1  per  share.  To  aarist  in 
the  promotion  of  the  enterprise  and  the  sale 
of  the  stock,  the  company  caused  to  be  is- 
sued printed  matter  of  divers  kinds,  which 
was  to  be  used  try  its  asents  and  snbiwents 
in  secoting  snbscrtptions  to  its  capital  stodc. 
One  U.  B.  Peais<m  and  Mrs.  8.  B.  RoQaoiik 
were  snbagents  located  at  Spokane^  Wash., 
working  under  the  direction  of  the  general 
agent  These  suba gents,  with  the  knowledge 
and  consent  Fled  H.  Shoemaker,  were 
permitted  to  make  use  of  the  printed  rnatt^ 
and  make  statements  relatlTe  to  the  com- 
pany. Its  equipment,  opontions,  etc.  The 
plaintiff  Gershon  McSisron  first  became  in- 
terested in  the  pnrdiase  of  the  stock  of  th» 
company  through  Mrs.  Rothrock,  who  pre- 
sented to  him  its  Utnature,  and  Informed 
him  that  tbA  company  was  operating  com- 
mercially, had  contnuits,  and  was-  making 
additional  contracts  with  steamship  compa- 
nies for  the  purpose  of  Inetalllng  the  CoUlns 
wireless,  and  that  stations  had  been  erected 
at  Seattle,  Tacomai^  Portland,  and  other 
places.  It  was  stated  that  the  valne  of  the 
stock  was  then  910  pw  Share,  and  would 
soon  advance  to  $12,  and  that  the  then  pres- 
ent was  the  last  oKwrtonity  to  secure  this 
stock  at  the  former  price.  Other  statements 
were  made  of  like  import,  all  of  which  were 
fiilse  and  untrue^  On  March  26,  1810,  Mc- 
Feron,  Pearson,  Mrs.  Rothrock,  and  Fred  H. 
Shoemaker  met  In  Spokane,  where  the  same 
statements  in  substance  were  made  by  Shoe- 
maker to  McFeron  which  previously  had 
been  made  1»  him  by  Mrs.  Bothrodc  The 
purpose  was  to  induce  McFeron  to  subscribe 
for  the  Collins  stock.  Thereupon  McFeron 
did  subscribe  on  this  occadon  for  000  shares 
of  the  stock,  for  which  he  agreed  to  pay 
$6,000,  at  the  same  time  indicating  that,  If 
bis  wife  were  willing,  he  would  take  600 
additional  shares.  Along  with  the  Collins 
stock  he  was  to  receive  without  additional 
cost  a  like  number  of  shares  In  the  Collins 
Padflc  Company.  On  this  occasion  Shoe- 
maker prepared  two  notes,  one  for  94^000  and 
(me  for  fl,00(^  which  were  signed  by  McFer- 
on and  dellTered  to  Shoemaker.  A  third 
note  for  $6,000  was  prepared  and  given  to 
Pearson,  which  McFeron  was  to  sign  in  the 
event  that  be  concluded  to  make  the  addi- 
tional purchasew  Two  days  later,  and  on 
Sunday,  March  27th,  Pearson  went  to  the 
home  of  the  McFerons,  whldi  was  about  10 
miles  distant  from  the  dty  ot  Spokane,  and 
there,  by  means  of  the  same  representations 
which  had  previously  been  made.  Induced 
the  McFerons  to  take  the  COO  additional 
shares.  Thereupon  McFeron  signed  and  de- 


livered the  $6,000  note^  which  was  dated  as 
of  the  date  ot  the  previous  transaction.  At 
this  time  Fred  H.  Shoemaker  and  Benjamin 
F.  Shoemaker,  his  father,  wme  at  Walla 
Walla  on  a  sto^  selling  nUssimi.  When  in- 
formed that  McFeron  Uad  taken  the  addi- 
titmal  shares,  both  went  to  Spokane.  At 
the  time  of  the  first  transaction,  McFeron 
had  informed  Shoemaker  that  be  had  no 
money,  but  did  havo  land,  and  it  was  ap- 
parently undovtood  that  the  notes  were 
only  a  temporary  expedient  until  the  ex- 
change of  tiae  land  for  the  stock  could  be 
effectuated.  The  land  had  been  examined 
by  Sboemate  prior  to  his  return  to  Spo- 
kane on  Mardi  20th.  After  the  arrival  of 
the  Shoonakm  In  Spokane,  thegr,  Pearson, 
Mrs.  RothrodE,  and  McFeron.  met  for  the 
purpose  of  arranging  for  the  transfer  of  the 
real  estate  then  owned  the  McFerons  in 
payment  for  the  stock.  The  real  proper^ 
conveyed  upon  this  occasion  by  McFeron  was 
valued  at  $16,600.  The  stock  which  he  had 
subscribed  f6r  be  was  to  take  at  fK^OOO. 
The  diffwenoe  between  these  two  suns  was 
met  by  the  delivery  to  him  ot  a  chetifc  and 
some  notes  of  other  parties  which  were  held 
by  Fred  H.  Shoemaker.  At  the  direction  of 
E^ed  H.  Shoemaker,  Benjamin  F.  Shoemak- 
er's name  was  inserted  In  the  deed  as  the 
grantee.  Subsequently  the  property  was  held 
by  Benjamin  F.  Shoemaker  for  the  boieflt 
of  his  son.  The  father  and  son  were  asso- 
ciated together  in  the  transactions,  not  only 
in  this  case,  but  in  otheni  involving  the 
bransfer  of  real  estate  in  payment  tat  the 
stock.  Within  a  few  weeks  thereafter,  Ben- 
jamin F.  Shoemaker  and  his  wife  mor^ged 
the  property  irtddi  had  been  conveyed  by 
McFeron  to  secure  a  loan  in  the  sum  of 
$6,000:  In  the  month  of  April,  1910,  Fred 
H.  Shoraiaker  made  a  trip  to  the  home  ofllce 
of  the  Collins  Company.  Shortly  thereafter 
a  reorganiiatlon  took  {dace,  and  the  Otmtl'- 
nental  Wlrelew  Telephone  ft  Telegraph  Com- 
pany was  organised,  with  Fred  H.  Shoe- 
maker as  one  of  its  officers.  The  holdOTs 
of  the  stock  in  the  Oollins  Company  began 
receiving  circulars  and  letters  reqnesUng  that 
they  exchange  tb^  then  stock  in  that  com- 
pany for  Oontinmtal  stock.  McFeron,  in 
response  to  these  reqiusts,  surrendered  his 
Collins  Padflc  stot^^  it  being  the  only  stock 
that  had  been  issued  to  mm,  and  recdved 
a  certlflcate  for  stock  in  lieu  tJiereof  in  the 
Continental  Company.  The  i»roperty  trans- 
fSrred  by  McFeron  In  payment  for  the  stock 
was  a  few  days  before  bis  death  deeded  by 
Benjamin  F.  Shoemaka  to  his  wife.  In  r» 
cdving  the  title,  however,  Mrs.  Shoemaker 
did  not  take  it  as  a  bona  flde  purchaser 
for  a  valuable  consldontlon.  During  tlw 
early  part  of  July,  1911,  McFeron  learned 
for  the  flrst  time  that  hs  had  beea  defraud- 
ed in  the  transactions,  and  that  the  stock 
in  the  Continental  as  well  as  that  of  the 
other  two  companies  was  practically  worth- 
less and  always  had  bssn;  that  they  were 
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all  Uuree  paper  corporatlona,  with  -sabstan^ 
daily  no  tangible  or  Intangible  aaeetB.  The 
findings  of  tbe  trial  eoort  In  tbls  case  are 
exteni^Te  and  tbe  statement  of  facts  voln- 
mlnotiB,  but  tbe  above  Is  a  brief  ^tome  of 
the  ultimate  fftcts  as  found  by  the  court 
The  present  action  was  begun  on  July  27, 
1911,  and  In  due  time  came  on  for  trial. 
At  the  conduslon  of  the  trial,  the  court  de- 
creed that  the  contract  should  be  rest^ded, 
and  that  the  real  property  should  be  reeon- 
reyed  to  the  respondents.  In  addition  to 
this,  the  decree  provides  that,  In  tbe  ereat 
that  ICrs.  Sluwmaker  does  not  reconvey  the 
property  free  from  the  lioi  of  the  mortgage 
above  mentlotted,  a  personal  Judgment  ahall 
be  entered  against  her  for  an  amount  cqulv* 
alent  to  the  difference  between  $6,000  and 
the  amount  which  McFeron  had  realized 
upon  the  check  and  notes-  that  he  originally 
received  from  Fred  H.  Shoemaker.  The 
amount  f«r  which  this  personal  Ja^ment 
would  be  entered  would  be  91,866.65. 

ISie  qoeetlons  hen  ttx  detmnlnatlon  ate: 

First  Was  McFeron  Jue^fled  In  relying 
upon  the  atatem^ts  which  Induced  the 
transacttons? 

Second.  Is  the  evidence  sufllctoifly  con- 
vincing to  sustain  the  Judgment  directing  a 
rescission  and  reconveyance? 

Third.  la  McFeron  diargeable  with  lach- 
es? 

Foorth.  Did  the  court  err  In  entering  a 
conditional  personal  Judgmuit  against  Mrs. 

Shoemaker? 

[1]  1.  It  is  now  argued  that  Inasmuch  as 
no  fiduciary  relation  existed  betweenMcFeron 
and  the  parties  with  whom  he  was  dealing, 
he  had  no  legal  right  to  rely  upon  the  rep- 
resentations which  induced  him  to  make  the 
purchase  of  the  stock.  It  most  be  remember- 
ed that  the  properties  which  the  corporatloDS 
were  represented  to  own  and  operate  were  at 
a  distance,  that  the  principal  office  of  the 
Collins  Company  was  In  a  distant  state,  and 
the  troth  or  falsity  of  the  statements  made 
to  him  was  not  easily  ascertainable.  Under 
such  clrcnmstancea,  a  purchaser  la  Justified 
In  relying  upon  representations  made  to  him 
by  the  seller.  In  Lindsay  v.  Davidson,  57 
Wash.  517, 107  Pac.  514,  It  is  said:  "All  that 
need  be  said  upon  the  law  of  the  case  Is  a 
reference  to  what  was  said  by  this  court  in 
actions  of  this  character  In  tbe  late  cases  of 
Wooddy  V,  Benton  Water  Co.,  54  Wash.  124, 
102  Pac  1054  [132  Am.  St.  Rep.  1102],  and 
Bailie  v.  Parker,  58  Wash.  353,  105  Pac  834, 
where  It  was  held  that  a  vendee  may  rely 
upon  representations  of  his  vendor  where 
the  property  Is  at  a  distance,  or  where  for 
any  other  reason  the  falsity  of  the  represen- 
tation is  not  readily  ascertainable." 

2,  Tbe  contention  Is  made  that  the  evi- 
dence in  this  case  falls  short  of  that  certain- 
ty of  proof  which  the  law  requires  before 
executed  contracts  will  be.  rescinded  and  re> 


conveyances  of  real  property  directed.  It 
may  be  admitted  wlthmt  dlBcnadoi  that  tiie 
rule  In  such  cases  la  that  the  evidence  most 
be  clear  and  convincing.  To  review  tbe  evi- 
dence in  the  present  case  would  extend  this 
opinion  to  unreasonaUe  length  and  atm  no 
useful  purpose;  It  is  mffidfflit  to  say  that 
In  our  ofdnion  the  tdiaige  of  fraud  Is  snaCaln- 
ed  by  iKToof  which  Is  abundantly  cleer  and 
cfrnvlndn^  Indeed,  It  Is  dlflBcnlt  to  see  boir 
a  disinterested  perusal  of  the  transcript  of 
the  evldfiDce  and  the  ediiUts  In  the  case 
could  lead  to  any  other  conclusion. 

[2]  8.  Whether  or  not  laches  will  movent 
a  recovery  must  depend  upon  the  circum- 
stances of  each  particular  case.  In  Bomalno 
V.  Exod^r,  etc.,  Machine  Ga,  54  Wash.  41, 
ICS  Pac.  82,  It  Is  said:  "That  the  question 
of  laches  In  this  kind  of  a  ease  bean  no 
v^tion  to  ordinary  itatntes  of  limitation,, 
where  conditions  of  others  are  not  changed 
or  the  rights  of  others  not  imperiled  by  lapse 
of  time,  and  that  the  principle  of  laches  still 
adheres  In  the  substance  of  eQUltable  relief 
and  is,  therefore^  to  be  detomlned  by  the 
court  under  the  circumstances  of  each  par^ 
ticular  case,  has  been  the  setUed  rule  of  law 
in  this  state  since  the  decision  of  the  case 
of  Gay  V.  Havermale,  27  Wash.  390,  67  Pac. 
804."  We  think  that  McFeron  was  not  guilty 
of  laches.  It  appears  that  within  a  period 
of  four  weeks  time  aft^  he  discovered  the 
fraud  which  had  been  practiced  upon  him 
isult  was  begun.  In  view  of  all  the  attendant 
facts  and  circumstances.  It  cannot  be  that  he 
is  chargeable  with  laches  because  of  the  fact 
that  he  did  not  earlier  dlscov^  the  fraud. 

[S]  4.  It  was  decreed  by  the  trial  court 
that  Mrs.  Shoemaker  should  reconvey  the 
property  free  and  clear  from  the  incum- 
brance of  the  $6,000  mortgage  or  suffer  a  per- 
sonal Judgment  for  $1,866.65  to  be  entered 
against  her.  We  have  been  cited  to  no  prin- 
ciple of  law.  and  know  of  none,  by  which  the 
entry  of  this  personal  Judgm«it  against  Mrs. 
Shoemaker  can  be  sustained. 

The  case  will  be  remanded,  with  direction 
to  the  superior  court  to  modify  the  Judgment 
.by  eliminating  the  portion  thereof  which 
provides  for  a  personal  Judgment  against 
Mrs.  Shoemaker  in  the  sum  of  $1,865.65.  Be- 
yond this  the  Judgment  Is  affirmed.  Mrs. 
Shoemaker  will  recover  one-half  of  the  ap- 
pellants* costs  In  this  court 

MOUNT,  MORRIS,  BLUS,  and  FULLER- 
TON,  33^  concur. 


SOBERS  V.  nSCHER  et  aL 

(Sapreme  Court  of  Washington.   May  1^  191S.) 

i.  Taxation  (|  581*)— Fobbclosubb  op  Lien 
—Good  Faith  or  Glaiuant— Bvidbnob. 
SMdence  ftoM  to  show  that  one  tning  to 
foreclose  a  lien  for  taxes  bad  paid  tbe  taxes  in 
good  faith,  believing  that  be  was  the  owner  of 
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the  premiaei  on  wbkh  the  lame  were  asMued 
antborizing  foreclosure. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  SS  986,  987 ;  Dec  Dig.  I  631.*] 
2.  JUDOMENT  ((  589*>— RKS  JUDICATA— QUKS- 

TI0N8  CONOLCDBD. 

An  action  to  esubllah  a  legal  title  and  ob- 
tain possession  of  real  estate  and  sn  action  to 
foreclose  a  lien  for  taxes  assessed  against  the 
premlBea  are  independent,  and  an  adverse  jadg- 
ment  in  the  former  action  does  not  bar  the  lat- 
ter action. 

[Ed.  Notew— For  otJwr  casea,  lea  Judgmoit, 
Gent.  Dig.  K  1062-1065. 1100»  1101;  Dec  Dig. 
1  68».*1 

Dc!partmeiit  1.  Anwal  £rom  Snperlor 
Oonrt*  King  Oonntsr;  Geo.  A.  Jfriner,  Judge. 

Af^on  bf  Bttotf  F.  Bgben  against 
mid  J.  Fischer  and  anotber.  From  a  judg- 
ment for  plaintU^  defendants  a^eaL  Af  • 
firmed. 

ij.  D.  King,  of  Seattle,  for  appeUanta. 
Ijambutb  ft  Bembert,  of  Seattle^  for  resjwnd- 
ent 

QOSE,  J.  This  Ib  an  action  to  foreclose  a 
Ilea  for  taxes  which  the  plaintiff  claims  to 
have  paid  in  good  taith,  believing  that  he 
was  the  owner  of  the  profwrty  upon  which 
tJie  taxes  were  assessed.  A  decree  was  en- 
tered In  harmony  with  the  bill.  The  de- 
fendants have  appealed. 

The  appeal  presents  two  qnestlons,  one  of 
fact  and  one  of  law:  (1)  Did  the  respondent 
pay  the  taxes  in  good  faith,  induced  by  a 
belief  that  he  owned  the  property  sought 
to  be  charged  with  the  Uen,  and  (2)  is  he 
estopped  by  a  former  Judgment? 

[1]  1.  In  respect  to  the  first  proposition, 
the  respondent  testified  that  he  was  by  oc- 
cupation a  hotel  keeper;  that  he  had  never 
dealt  in  lands;  that  he  knew  nothing  about 
examining  land  titles;  that  he  did  not  pro- 
care  an  abstract  of  title  to  the  land  nor 
have  the  title  examined;  that  he  believed 
that  an  administrator's  deed  submitted  to 
him  by  his  grantor,  together  with  the  deed 
of  the  grantor,  conveyed  him  a  good  title; 
and  that  In  faith  of  that  title  he  paid  the 
tdxes.  He  further  testified  that  he  twught 
the  property  through  a  friend  whom  he  had 
known  for  years,  who  told  him,  in  effect,  that 
he  had  some  lots  upon  which  he  had  paid 
taxes  and  npon  which  other  taxes  were  due, 
which  he  would  sell  very  dieap.  Upon  the 
faith  of  these  statements  and  the  adminis- 
trator's deed  which,  while  without  the  chain 
of  title,  la  regular  upon  Its  face,  respondeat 
purdiased  the  property.  He  says  that  before 
purchasing  he  examined  the  land ;  that  there 
was  an  old  moss-covered  fence  around  it; 
but  that  apparently  no  one  was  living  upon 
It,  and  tb^  had  been  no  recent  cultivation. 
He  found  no  one  upon  the  premises  at  the 
time  he  examined  It  We  think  the  court 
correctly  held  that  be  paid  the  taxes  in  good 
faith.  The  argument  made  against  Us  good 
faith  is  that  he  paid  a  small  sum  for  the 


property,  and  that  the  administrator's  deed, 
was  without  the  chain  of  title.  We  do  not 
think  he  is  concluded  by  these  facts.  The- 
fact  that  he  dealt  carelessly  does  not  neces- 
sarily impeach  his  good  faith.  It  Is  not- 
questioned  that  he  paid  the  taxes. 

[2]  2.  After  purchasing  the  property  and. 
paying  the  taxes  involved  In  the  suit,  re- 
spondent with  others  commenced  an  actioui 
in  the  superior  court  of  King  county,  alleg- 
ing that  he  was  the  owner  In  fee  of  the  land 
here  sought  to  be  charged  with  the  taxes^ 
and  prayed  that  he  be  adjudged  to  be  such, 
owner  and  awarded  possession  thereof,  and 
for  general  relief.  The  defendants  in  that 
action  appeared  and  pleaded  title  by  pre- 
scription. At  the  dose  of  the  plalnttfTs  case,, 
the  defendants  therein  moved  for  "an  order 
of  nonsuit  and  for  the  dismissal  of  the  ac- 
tion,*' upon  the  ground  that  the  plaintiff  hadi 
failed  to  prove  title  or  right  to  possession. 
This  motion  was  sustained  and  "judgment 
and  decree  of  dismissal"  was  entered.  It  Is 
alleged  here  that  the  decree  "was  and  Is 
upon  the  merits."  We  will  assume,  as  the 
parties  have  assumed,  that  this  was  a  judg- 
ment upon  the  merits.  It  does  not,  however, 
present  the  Question  of  res  judicata  or  es- 
toppel by  record.  The  respondent  here,  the 
plaintiff  in  that  action,  there  relied  upon  his 
legal  title  and  did  not  seek  to  establish  any 
lien  for  taxes  paid  upon  the  property.  There 
is  no  splitting  of  a  cause  of  action,  as  the 
appellants  contend.  It  seems  Quite  obvious 
that  there  can  be  no  estoppel  to  prosecute 
an  action  to  foreclose  a  tax  lien  because  the 
plaintiff  had  prosecuted  a  former  action  to 
establish  his  1^1  title  and  obtain  posses- 
sion of  the  premises.  The  two  causes  of 
action  stand  ui>on  an  entirely  different  foot- 
ing. In  truth,  what  the  respondent  did  in 
the  former  action  was  to  pursue  a  remedy 
which  he  did  not  have,  and  this  does  not  bar 
an  action  npon  a  proper  remedy.  Belt  v. 
Washington  Water  Power  Co.,  24  Wash.  387, 
64  Pac.  526.  Nor  does  it  constitute  an  es- 
toppel of  record.  Thayer  v.  Harrlcan,  126 
Pac.  626;  Dunsmulr  v.  Port  Angeles  P.  Co., 
30  Wash.  586,  71  Pac  9;  Snyder  v.  Harding, 
38  Wash.  666,  80  Paa  789;  Marble  Savings 
Bank  v.  WUllams,  2S  Wash.  766,  63  Pac.  611; 
Long  T.  ElsenbelB,  21  Wash.  2S,  66  Pac. 
933. 

In  the  Thayer  Case  a  suit  was  brought  to 
recover  an  attorney's  fee  upon  a  written  con- 
tract of  employment  Be  held  that  there 
was  no  evidence  of  a  meeting  of  the  minds 
of  the  parties  on  the  subject-matter  of  the 
controversy,  hence  that  there  was  no  writ- 
ten contract,  and  said:  "Having  failed  In 
this  action  to  establish  the  express  contract, 
he  can  still  maintain  another  action  upon 
the  quantum  meruit  for  the  same  services. 
The  judgment  in  this  action  is  not  a  bar  to 
such  an  action,  since  it  requires  different 
evidence  to  establish  the  two  causes  of  ac- 
tion.   Buddress  t.  Schafer,  12  Wash.  310, 
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41  Pae.  48."  In  the  BCarble  Savings  Bank 
Case  this  court  said:  "The  essential  thing 
to  determine  Is  whether  or  not  the  QuesUon 
tarolred  In  the  second  anlt  was  actnally  liti- 
gated In  the  first"— and  quoted  from  an  opin- 
ion written  bj  Justice  Brewer  In  Smith  t. 
▲nld,  31  Kan.  282.  1  Pac.  626,  as  follows: 
"The  whole  jAUosophy  of  the  doctrine  of  res 
adjudlcata  la  anmrned  np  In  the  simple  state- 
ment that  a  matter  once  decided  is  finally 
dedded ;  and  all  the  learning  that  has  been 
bestowed  and  all  the  rales  that  have  been 
laid  down  have  been  for  the  purpose  of  en- 
forcing that  one  proposition."  In  the  former 
case  the  qnestlon  of  taxes  was  not  made  an 
Issue. 

The  decree  is  affirmed. 

GROW,  C.  J.,  and  OHADWIGK^  UOUNT, 
and  PABKBH,  JJ.,  concur. 


STATE  T.  HATCH. 
(Snpreme  Oonxt  of  Washington.   Hay  6,  1918.) 

1.  ZlfTOXIOAniTO  litQUOBS  (|  182*>— WBOKO- 

FUi.  Sau— liiQUOB  NuiSAKOs— Statutes— 
Bkpux. 

Bern,  is  Bal.  Code.  I  6278,  declares  that 
the  keeping  or  maintaining  of  any  place  in 
wUch  intoxicatinc  liquors  are  sold  or  given 
away  contrary  to  law,  etc»  shall  be  a  common 
noiuDce:  while  section  6801  declares  that  all 
places  where  Intoxicating  llqaors  are  sold  in 
vioUtion  at  the  provisions  of  the  local  option 
law  are  common  noisances,  and  may  be  abated 
as  SQcb,  and  on  conviction  of  the  keeper  of  sell- 
ing  intoxicating  llqnors  in  violation  of  tbe  lo- 
cai  option  law  tbe  court  shall  order  that  such 
nnisance  shall  be  abated  and  the  place  closed. 
Held  that,  since  section  6278  makes  tbe  keeping 
and  maintaining  of  the  place  a  naisance,  while 
section  6304  provides  that  the  place  where  tbe 
liquors  are  unlawfully  sold  shall  omstltute  the 
nuisance,  the  two  sections  are  not  repugnant, 
and  hence  tbe  latter  did  not  repeal  the  former. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  141;  Dec.  Dig.  |  132.*] 

2.  Criminal  Law  (|  200*)— Fobues  Jxop- 

ABDT— iDEKTmr  OF  OtFENSES. 

A  prior  conviction  of  accused  for  maiu' 
tainlng  a  liquor  nnisance  in  a  local  option  dis- 
tric^hi  violation  of  Bern.  &  BaL  Code,  t  6278, 
was  not  a  bar  to  a  subseqnent  conviction  for 
unlawfully  making  a  specific  sale  of  Intoxicat- 
ing liquor  at  tbe  same  time  and  place,  in  viola- 
tion of  section  6304 ;  the  offenses  not  being 
identicaL 

[Bd.  Note.— For  other  case%  see  CMminal 
Law,  Oent  Dig.  H  347,  88e-40»;  Dee.  Dig.  | 

2oa*] 

Department  2.  Appeal  from  Superior  Court, 
Whatcom  County ;  John  A.  Kellogg,  Judge. 

J.  B.  Hatch  was  convicted  of  maintaining 
a  liquor  nuisance  in  selling  liquor  in  viola- 
tion of  the  local  cation  law,  and  he  appeala 
Affirmed. 

S.  M.  Bruce,  of  Belllngham,  for  appellant 
Frank  W.  Blzt^  and  H.  a  Thompeon,  both 
of  Belllngham,  for  tbe  State. 

MAIN,  J.  The  defendant  was  Informed 
BgBtnst  in  the  superior  court  by  two  sep- 


arate Informations  filed  by  the  prosecatiiie 
attorney  of  Whatcom  county.  The  Legisla- 
ture of  the  state  of  Washington,  in  1009. 
passed  an  act  known  as  the  "Local  Option 
Law,"  which  provided  for  the  submission  to 
the  qoallfled  electora  of  a  partlcolar  city, 
town,  or  district,  called  a  "nnlt,"  tbe  qnestlon 
whether  Intoxicating  Uqaors  shall  be  licensed 
or  prohlbltea  Laws  of  1909,  c.  81.  Under 
the  provisions  of  this  statate  an  election 
was  held  on  November  8.  1911,  In  Fmidale, 
a  of  the  fourth  class,  at  which  election 
a  majority  of  the  votes  were  cast  against 
license.  From  the  1st  day  of  January  there- 
after Femdale  became  wliat  la  known  as  a 
dry  unit,  and  ttie  sale  of  Intoxicating  llqnors 
therein  unlawful.  As  above  stated,  the  de- 
fendant was  charged  by  two  InfOrmaUons. 
The  Informatiou  in  cause  1,083  charged  the 
defendant  vrlth  the  crime  of  maintaining  a 
nnisance  In  selling  and  disposing  of  Intoxi- 
cating liquors,  without  a  license,  between 
the  1st  day  of  Janoary,  1911,  and  tbe  3d  day 
of  February,  1911.  The  Information  In  cause 
1,08S  charges  the  defendant  with  the  crime 
of  the  unlawful  sale  of  Intoxicating  liquors 
at  Femdale.  Wash.,  on  January  26,  1911. 
One  InfomuLtlon  charges  the  defendant  with 
the  keeping  and  maintaining  of  a  nuisance; 
the  other  with  making  a  specific  sale  of  liq- 
uor unlawfully.  A  Jury  being  waived,  both 
causes  were  tried  to  the  court  Cause  1,083 
came  on  for  trial  first,  and  resulted  In  a 
Judgment  of  conviction  and  sentence.  Im- 
mediately thereafter  cause  1,086  was  beard. 
The  defendant  InterpMed  In  the  latter  cass 
a  plea  of  former  Jeoin.rdy,  which  was  over- 
mledL  It  was  then  agreed  by  counsd  that 
the  same  evidence  which  had  been  heard  by 
the  court  in  trying  canse  1,083  should  be 
taken  as  evidence  in  cause  1,085  without  re- 
calling the  witnesses.  The  second  trial  re- 
sulted In  a  conviction  and  sentence.  The  de- 
fendant appeals.  By  stipulation  botii  ap- 
peals were  consolidated,  to  l>e  heard  upon  a 
single  record. 

[1]  The  guilt  or  Innocence  of  the  defoid- 
ant  as  a  matter  of  law,  depends  upon  the 
construction  of  certain  sections  of  different 
statutory  enactments.  Section  6278,  Rem.  ft 
Bal.  Code  (L.  1903.  p.  82,  |  3),  provides:  "The 
keeping  or  maintaining  of  any  place  In  wbldi 
Intoxicating  llqnors  are  sold  or  glvu  away, 
contrary  to  law,  or  in  wbtdi  audi  llqnon 
are  kept  or  harbored  for  the  evident  purpose 
of  selling  or  giving  away  said  llqaors  con- 
trary to  law,  or  where  persons  are  permitted 
to  resort  for  the  purpose  of  drinking  intoxi- 
cating liquors  or  where  intoxicating  liquors 
are  kept  for  the  purpose  of  inducing  people 
to  resort  to  boy  or  receive  intoxicating  Uq> 
uors  In  vlolaticm  of  law,  is  hereby  declared 
to  be  a  common  nuisance.  *  *  *"  This 
section  makes  the  keeping  or  maintaining  of 
any  place  a  nuisance,  (L)  when  intoxicating 
liquors  are  sold  or  given  away  contrary  to 
law,  (2)  when  such  liquors  are  kept  or  har- 
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bored  for  the  eviaent  purpose  of  selling  or 
giving  away  contrary  to  law,  (3)  when  per- 
sons are  permitted  to  resort  there  for  the 
purpose  of  drinking  intoxicating  liqnors,  and 
(4)  where  IntoxlcatlDg  liquors  are  kept  for 
the  purpose  of  inducing  people  to  resort  to 
the  place  for  the  porpose  of  parchasing  In- 
toxicating liquors  In  riolatlon  of  law.  The 
portion  of  this  section  not  quoted  and  the 
subsequent  sections  of  the  same  act  provide 
for  the  search  of  the  premises,  the  seizure 
of  the  property  used  In  distributing  liquors 
in  violation  of  the  law,  and  the  punishment 
of  the  offender.  It  was  under  the  portion  of 
the  section  quoted  that  the  defendant  was 
charged  and  convicted  In  cause  1,08S. 

Section  6304,  Rem.  &  BaL  Code  (U  1909. 
p.  161,  I  IB),  provides:  "All  places  where  In- 
toxicating liquor  Is  sold  In  violation  of  the 
provisions  of  tills  cliapter  are  common  nui- 
sances, and  may  be  abated  as  such,  and  upon 
conviction  of  tiie  keeper  of  any  such  place 
of  the  sale  of  Intoxicating  liquor  In  violation 
of  the  provisions  hereof  the  court  shall  or- 
der that  such  nuisance  be  abated  and  that 
such  place  be  closed  until  tite  keeper,  owner, 
lessor,  lessee  or  other  person  occupying  the 
same  shall  give  bond  with  a  sufficient  surety 
to  be  approved  by  the  court  making  the  order 
In  the  peaBi  sum  of  one  thousand  dollars, 
payable  to  the  state  of  Washington,  condi- 
tioned that  intoxicating  liquor  will  not  there- 
after be  sold  therein  contrary  to  the  law, 
and  will  pay  all  fines,  costs  and  damages  as- 
sessed against  liim  for  any  violation  thereof, 
and  in  case  of  violation  of  any  condition  of 
the  bond  the  whole  amount  may  be  recovered 
MM  a  penalty  for  the  use  of  the  connty,  dty 
or  town  wherein  the  premises  are  situated." 
This  Is  one  of  ttie  sections  of  the  local  option 
law,  and  mak«  the  place  where  Intoxicating 
liquor  Is  sold  in  violation  thereof  a  nuisance, 
and  provides  a  method  for  Its  abatement  and 
the  giving  of  a  bond  conditioned  that  the 
law  will  be  obeyed.  The  question  arises, 
Does  the  section  quoted  from  the  local  option 
law  repeal  the  section  of  the  previous  stat- 
ute under  whldt  the  prosecution  was  brought? 
Ttiere  Is  no  express  repeal,  and,  if  repealed 
at  all,  it  must  be  by  Implication.  Repeals  In 
this  manner  are  not  favored  by  the  law.  In 
State  V.  Blnnard,  21  Wash.  349,  68  Paa  210, 
It  Is  said:  "Section  211  does  not  repeal  sec- 
tion 210  by  any  express  words,  and,  if  the 
latter  is  repealed  by  the  former,  it  Is  re- 
pealed Implication,  and  such  repeals  are 
not  favored  by  the  law.  It  Is  a  well-estab- 
lished rule  of  law  that  if  two  statutes  can, 
by  any  fair  constmction,  be  reconciled  with 
each  other,  neither  will  be  held  to  have  re- 
pealed the  other."  From  an  examination  of 
the  sections  quoted  it  will  be  seen  that  the 
former  makes  the  keeping  and  maintaining 
of  the  place  a  nuisance ;  while  the  latter  pro- 
vides that  the  place  where  sold  stiall  be  a  nui- 
sance. One  deals  with  the  keeper ;  the  other 
with  the  place  kept  The  two  sections  are 
not  necessarily  repugnant,  and  therefore  can 


stand  togethw.  This  view  sustains  the  con- 
viction of  the  defendant  in  cause  1,088.  ' 

[Z]  In  cause  1,085  the  defendant  was  charg- 
ed with  the  specific  sale  of  Intoxicating  liq- 
uor wiAer  section  eSOS,  Bern.  &  BaL  Oode 
(U  1909,  p.  160, 1  U).  whidi  provides:  "Who- 
ever stuUl,  filler  as  principal,  agent,  clerk 
or  servant,  directly  or  Indirectly,  aeHl,  barter, 
exchai^,  give  away  or  otherwise  dispose  of 
any  intoxicating  liquor  in  any  quantity  what- 
ew,  within  the  limits  of  a  unit  which  baa, 
by  its  vote,  decided  against  the  licensing  of 
the  sale  of  Intoxicating  liquor,  or  who  shall 
keep  or  have  In  his  possession  any  Intox- 
icating liquor  with  Intent  to  sell,  give  away 
or  otherwise  dispose  of  such  liquor  In  viola- 
tion of  the  provisions  hereof  shall,  np(m 
conviction  thereof,  be  fined  not  less  than 
twenty  dollars  nor  more  than  two  hundred 
dollars,  or  be  Imprisoned  In  the  county  jail 
for  not  less  than  tot  days  nor  more  than 
thirty  days,  or  be  punished  by  both  such 
fine  and  Imprisonment  *  •  • "  This  Is 
a  section  of  the  local  option  law,  and  penal- 
izes the  sale  of  intoxicating  liquor  in  units 
where  a  majority  of  the  people  have  voted 
against  license.  It  is  argued  that.  If  the 
former  conviction  Is  sustained,  then  that  is 
a  bar  to  the  second,  for  the  reason  that  a 
person  cannot  twice  be  placed  In  jeopardy 
for  the  same  offense.  It  Is  the  fundamental 
law  that  a  person  cannot  be  twice  punished 
or  placed  In  Jeopardy  for  the  same  offense. 
But  are  the  offenses  with  wlUch  the  defend- 
ant was  charged  and  convicted  the  same? 
In  one  he  is  charged  with  keeping  or  main- 
taining a  nuisance;  in  the  other  with  the 
specific  sale  of  intoxicating  liquora  In  con- 
travention of  the  law.  While  a  person  may 
not  twice  be  placed  In  jeopardy  for  the  same 
offense,  it  does  not  necessarily  follow  that 
the  same  act  may  not  constitute  separate 
offenses.  If  It  does,  a  charge  and  conviction 
of  one  offense  does  not  bar  the  other.  The 
offenses  with  whim  the  defendant  was  charg- 
ed and  convicted  were  d^ed  under  different 
sections  of  the  statutory  law  of  the  state. 
It  Is  true  that  the  charges  were  sustained  by 
the  same  evidence^  but  they  were  by  the 
Legislature  made  a  a^arate  and  distinct 
offenssL 

In  Cyc  (volume  12,  p.  282)  the  rule  is 
stated  In  this  language:  "The  L^^lslatuie 
may  carve  out  of  a  single  act  or  transaction 
several  crimes,  so  that  the  Individual  may 
at  the  same  time  and  in  the  same  transac- 
tion commit  several  distinct  crimes,  in  which 
case  an  acquittal  or  a  conrictlon  of  one  will 
not  be  a  bar  to  the  indictment  for  the  other." 

In  support  of  the  conviction  in  cause  1,086 
the  case  of  Mayhew  v.  dty  of  E«ugene,  66  Or. 
102,  104  Pac.  727,  Ann.  Gas.  1912C.  S3,  Is 
very  much  in  point  In  that  case  the  dty 
of  Ehigene  was  a  dry  unit  under  tiie  local 
option  law  of  the  state  of  Oregon.  This 
law  made  the  selling  of  intoxicating  liquors 
unlawful  in  a  dry  unit  By  ordinance  tiie 
dty  of  Dngene  bad  made  the  iMtntiilnlliiy  of 
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a  place  where  liquor  was  sold  In  rlolatlon  of 
law  a  nulsauce.  Mayhew,  the  defendant,  had 
been  charged  and  convicted  under  the  local 
option  statute  with  selling  liquor  in  violation 
of  law.  Subsequently  he  was  charged  and 
convicted  under  the  ordinance  of  the  dty 
of  Eugene  with  maintaining  a  nuisance.  The 
question  was,  Did  the  first  conviction  bar  the 
second?  The  court,  in  sustaining  the  second 
conviction,  said:  "Much  of  what  has  been 
heretofore  said  applies  forcibly  to  the  de- 
fendant's next  objection,  namely,  the  failure 
of  the  court  to  submit  defendant's  plea  of 
former  Jeopardy  to  the  Jury.  The  offense  of 
making  a  single  sale  of  liqnor  Is  not  Identi- 
cal and  cannot  be  identical  with  that  of 
maintaining  a  nolsanoe  by  carrying  on  the 
business,  and  the  plea  was  bad  on  its  face." 

It  follows  that  the  Judgment  of  ctmvlctlon 
In  both  eaies  must  be  afflrmed. 

MOUNT,  ELLIS.  M0BBI8,  and  FUUiBEt- 
TON,  JJ.,  ctmcnr. 


STATE  T.  MOSS. 
(Supreme  CouTt  of  Waihington.  May  8»  191S.) 

1.  ADULTEBT  (I  WlTSMB»  (|  831%*)— 
Etidenck— Adubszbxlitt. 

On  a  trial  for  adultery  with  where  she 
testified  for  the  defense,  a  copy  of  a  letter 
coached  In  endearing  termt,  which  she  admitted 
writing  to  another  man  and  intrusting  to  ac- 
cused unaddressed  for  delivery,  was  admissible 
as  affecting  her  crediUIlty  and  u  showing  a  de- 
gree of  Intimacy  between  her  and  accused. 

[Ed.  Note.~-For  other  cases,  see  Adultery, 
Cent.  Die,  88  20,  23;  Dec.  Dig.  {  11;*  WitlUM- 
es.  Decltig.  fi  &31H.»1. 

2.  CamiNAZ.  Law  (|  678*)— ^t^uic^Bi'OTZOir 
BKTwxBn  Acts. 

Where  there  was  evidence  of  four  acts  of 
adultery  wIUiId  one  year,  prior  to  the  filing  of 
the  Information,  but  the  case  was  tried  on  the 
theonr  that  the  state  relied  (or  a  conviction  on 
proof  of  an  act  committed  as  alleged  on  or 
about  November  SOth,  the  first  evidence  of  the 
commission  of  the  offense  was  directed  to  that 
specific  act  and  date,  and  the  court  In  the  In- 
structions, without  objection,  treated  that  act 
as  the  one  necessary  to  be  proved  in  order  to 
convict,  there  was  an  election  by  the  state  to 
rely  on  that  act,  althou^  an  election  was  not 
demanded. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  1C80-1583;   Dec  X>ig.  t 

3.  CBniiWAi,  Law  <{  772*)  —  Ihstbuotiow — 
Tntm  OF  OnENSB. 

Where  the  evidence  of  adultery  relied  on 
for  a  conviction  was  that  it  was  committed  on 
the  exact  date  chained,  and  there  was  no  other 
evidence  except  as  to  other  distinct  acts,  it  was 
error  to  charre  that  the  exact  time  alleged  was 
not  material,  but  that  any  time  on  or  shout  the 
time  alleged  and  within  one  year  prior  to  the 
filing  of  the  information  would  be  sufficient  and 
to  repeat,  in  response  to  the  jury's  request  for 
an  explanation,  that  a  latitude  of  one  year  was 
allowed,  especially  where  the  colloquy  between 
the  court  and  the  jury  showed  that  they  did 
not  understand  that  they  could  not  convict  for 
one  of  the  other  distinct  acts,  since,  while  un- 
der Rem.  ft  Bal.  Code,  §  2060,  providing  that 
tlie  precise  time  need  not  be  alleged  but  that  it 
may  be  placed  at  any  time  within  the  time  in 


which  the  action  might  be  commenced,  tlw  same 
latitude  Is  usually  ulowable  in  the  proof,  time 
was  material  under  the  circumstances  to  identi- 
fy the  offense  and  distinguish  it  from  other* 
shown  by  the  evidence. 

[Gd.  Note.~For  other  eaass.  see  Criminal 
Law,  Cent  Dig.  »  1812-181^  18U,  1817; 
Dec.  Dig.  I  772.*] 

D^KUtmut  2.  Appeal  from  SiQmlor  OoDEt. 
Benton  County ;  O.  B.  Holcomt^  Jndgew 
Oedl  A.  Moss  WBM  convicted  of  adtilte>7» 

and  he'  appeals.  Reversed  and  remanded. 

Monlton  &  Henderson,  of  Eennewlck,  and 
H.  J.  Snlvely,  of  North  Taklma,  for  appe- 
lant linn  &  Boylcv  of  Proeeer,  for  respond- 
ent 

MJjIS,  J.  The  a^^llant,  a  young  man 
23  years  of  age,  was  convicted  of  the  crime 
of  adultery  with  Florence  Comwell,  a  woman. 
35  years  old  and  wife  of  one  B.  H.  Gom- 
welL  The  information  charged  the  commis- 
sion of  the  offense  on  November  30,  1911,  In 
Benton  connty,  Wash.  The  appellant  waa 
a  school-teacher  In  charge  of  the  school  at 
White  Bluffs,  a  small,  unincorporated  com- 
munity in  Benton  county.  Be  boarded  with, 
the  Cornwells,  and  slept  in  a  tent  near  their 
home.  There  was  evidence  tending  to  prove 
four  separate  and  distinct  commissions  of 
the  offense.  The  prosecuting  vrltness  E.  H. 
Comwell,  the  first  witness  called  on  behalf 
of  the  state,  testified  positively  as  to  seeing 
his  wife  and  the  appellant  In  the  act  of 
conunitting  the  offense  on  the  evening  of  No- 
vember 30, 1911,  on  a  couch  in  the  front  room 
of  the  Comwell  residence.  He  testified  t» 
seeing  the  same  thing  again  on  January  11, 
1912,  and  yet  again  on  February  4,  1912. 
He  made  no  complaint,  told  no  one,  but  treat- 
ed the  appellant  and  his  wife  as  usual  until 
about  March  8,  1912,  when  he  claims  to 
have  charged  his  wife  with  the  offense,  and 
on  March  10th  he  also  spoke  to  the  appel- 
lant about  It  One  John  Bakhelt  testified 
that,  in  the  month  of  June,  1911,  he  went 
to  the  Comwell  home,  looked  through  the 
window  of  the  ixmt  occupied  by  the  appel- 
lant, and  there  saw  him  and  Mrs.  Comwell 
In  the  commission  of  the  offense.  Two  other 
witnesses  testified  to  haviog  seen  certain  acts 
of  familiarity  between  the  [wrtles.  The 
court  adndtted  in  evidence  a  proved  copy 
of  a  letter  couched  In  somewhat  endearing 
terms,  written  by  Mrs.  Comwell  to  another 
man,  and  intrusted  to  the  appellant  for  de- 
livery. We  will  review  no  further  the  vo- 
luminous evidence,  since  the  foregoing  are 
the  salient  facts  and  form  the  basis  of  the 
errors  assigned. 

[1]  It  is  firat  contended  that  the  court 
erred  In  admitting  In  evidence  the  copy  of  the 
letter  above  mentioned.  It  was  admitted  on 
cross-examination  of  iMrs.  Comwell,  who  was 
a  witness  for  the  appellant,  after  she  had 
admitted  writing  the  letter  of  whi<3i  it  was  a 
copy,  and  that  she  had  intrusted  it, to  the 
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appellant,  unaddressed,  bnt  teUing  blm  to 
whom  to  deliver  It.  It  was  admissible  on 
<T08s-ezaiiilnatlon  aa  affecting  the  credibil- 
ity of  the  witness  and  as  tending  to  show 
a  degree  of  intimacy  between  the  parties. 
Underbill,  Grim.  Ev.  (2d  Ed.)  |  381;  State 
V.  Nelson,  39  Wash.  221,  81  Pac.  721.  The 
court  by  specific  instractlon  limited  the  con- 
sideration of  this  letter  by  the  jury  to  the 
testimony  of  this  witness  alone,  and  as  only 
affecting  her  credibility'.  We  find  no  preju- 
dicial error  In  Its  admlaslon. 

The  court  gave  the  following  instruction: 

"No.  4.  You  are  instructed  that  the  exact 
time  of  the  commission  of  the  alleged  of- 
fense, charged  in  the  Information,  is  not  ma- 
terial, but  any  time,  if  proven,  on  or  about 
the  time  alleged  in  the  information,  and  with- 
in (me  year  next  before  the  date  of  filing  the 
Information,  wonld  be  snfiBdent  as  to  the 
time  thereof." 

"No.  11a.  Gentlemen  of  the  jury,  you  have 
been  instructed  that  the  state  is  not  required 
to  prove  the  exact  date  of  tbe  alleged  crime, 
but  the  state  la  required  to  prove  the  ex- 
act offense  chained  In  the  information  and 
cannot  establish  the  commission  of  the  act 
charged  by  the  mere  proof  of  other  and 
similar  acts;  and  evidence  of  ttie  commission 
of  other  and  similar  acts  Is  only  to  be  con- 
sidered for  the  purpose  of  showing  the  prob- 
ablUt7  of  the  commission  of  the  act  charged, 
and  if  there  is  no  evidence  of  the  commls- 
aiou  of  the  act  charged,  the  guilt  of  the  de- 
fendant cannot  be  established  by  proof  or 
offered  proof  of  other  offenses  than  the  one 
chained  In  the  information," 

[2]  While  there  was  evidence  tending  to 
prove  the  commission  of  similar  offenses  on 
three  specific  dates  other  than  that  charged 
In  the  information,  and  the  appellant  did 
not  demand  an  election  as  to  which  act 
would  be  relied  upon  for  a  conviction,  tbe 
^se  was  tried  throughout  upon  the  theory 
that  the  state  did  rely  for  a  conviction  up- 
•on  proof  of  tbe  spedflc  act  committed  as 
allied  in  the  Information  "on  or  about  No- 
vember 30,  1911."  As  stated  In  the  state's 
brief,  "from  the  beginning  to  the  conclusion 
of  the  case  the  state  tried  tbe  def^dant 
for  the  offense  of  adultery  committed  accord- 
ing to  the  Information  'on  or  about  November 
50,  1911.* "  Moreover,  the  first  evidence  of 
the  commission  of  the  offense  was  directed 
to  that  specific  act  and  date,  and  the  court 
In  his  Lustructions  treated  that  specific  act  as 
the  offense  necessary  to  be  proved  in  order 
to  a  conviction.  The  state  did  not  object 
or  except  to  the  instruction.  Under  these 
circumstances,  no  demand  for  an  election 
was  necessary,  as  the  state  must  be  held 
to  have  voluntarily  made  its  election. 

[3]  The  appellant  claims  that,  in  view  of 
tfiis  admitted  election  by  the  state,  tbe  court 
committed  prejudicial  error  in  giving  the 
foregoing  instructions  and  afterwards  In  ex- 
plaining thm  at  the  jurors*  request  The 
«Tideiiee  ai  to  tlie  apedflc  oommifliion  of  the 


offense  charged  in  the  Information  was  that 
of  the  prosecuting  witness  that  the  act  was 
committed  on  the  exact  date  charged.  There 
Is  no  claim  of  a  mistake  in  time,  nor  evi- 
dence on  which  such  a  dalm  could  be  based. 
If  the  spedfic  act  charged  was  committed 
at  all,  it  was  committed  on  tbe  exact  date 
as  charged.  While  under  Bern.  &  Bal.  Code, 
I  2060,  the  precise  time  at  which  the  crime 
wae  committed  need  not  be  stated  in  the  Indict- 
ment or  information,  bnt  may  be  placed  at  any 
time  prior  to  the  finding  of  the  indictment 
or  flUng  of  tbe  information  within  the  time 
in  which  the  action  may  be  commenced,  and 
while  this  latitude  Is  usually  allowable  both 
in  allegation  and  proof,  still  when  an  elec- 
tion is  made,  on  proof  of  several  acts,  to 
rely  upon  an  act  committed  at  a  specific  time, 
the  accused  can  only  be  convicted  of  the 
spedflc  act  constituting  the  offense  commit- 
ted at  about  that  time  and  intended  to  be 
so  des^nated  and  distinguished  from  other 
acts  in  evidence.  He  must  be  convicted,  if 
at  all,  of  that  exact  offense,  not  of  anoUier 
similar  act  The  question  here  presented  Is 
not  one  of  allegation,  bnt  of  proof  and  of 
instructions  applicable  to  the  proof.  The  in- 
structions should  have  been  so  worded,  and 
on  request  of  the  jury  so  explained,  as  not  to 
permit  the  jury  to  convict  the  accused  of 
any  similar  offense  committed  at  another 
time,  and  not  at  a  time  dther  charged  or 
Intended  to  be  diarged  In  the  information, 
nor  sustained  alone  by  evidence  not  directed 
to  that  spedfic  act  The  evidence  as  to  tbe 
commission  of  other  similar  acts  was  not 
direct  evidence  of  the  commlssloo  of  the 
spedfic  act  charged  and  selected  as  tbe  basis 
for  conviction,  but  was  only  evidence  of  dr- 
cumstances  tending  to  show  a  probability 
that  the  testimony  as  to  that  spedfic  act  was 
true;  that  is  to  say,  it  was  only  admissible 
and  could  only  be  considered  as  tending  to 
show  a  iffobability  of  the  commission  of  tbe 
act  chained.  The  Instruction  numbered  11a, 
above  quoted,  standing  alone,  waa  unobjec- 
tionable. It  correctly  stated  the  law  as  ap- 
plied to  the  facts  In  evidence.  The  instruc- 
tion numbered  4,  above  quoted,  while  a  cor- 
rect statem^t  of  the  general  rule  as  applied 
to  cases  where  the  evidence  Is  confined  to 
one  act  or  where  there  is  no  election,  was 
misleading  when  applied  to  the  particular 
facts  in  evidence.  Standing  alone,  it  would 
inevitably  convey  to  the  lay  mind  an  im- 
pression that  the  jury  would  be  justified  In 
a  conviction,  on  proof  of  any  act  of  the  kind 
charged  in  the  Information  committed  vrlth- 
in  one  year  next  before  the  filing  of  the 
information.  It  was  thus  capable  of  a  con- 
struction that  would  permit  a  conviction  for 
the  act  testified  to  by  the  witness  Bakhdt 
as  committed  in  June,  1911,  in  the  tent,  a 
different  though  similar  act  committed  at 
a  different  time  and  place  from  that  charged. 
Instruction  No.  4  was  unnecessary  and 
should  not  have  beea  given.  That  the  two 
Initmctitnii*  lakaa  tocetber,  wen  calculated 


Digitized  by 


1184 


181  PAGIBao 


BBPOBTEB 


(Waah. 


to,  and  actually  did,  mldead  and  eoofnse  the 

Jury  ifl  shown  by  the  BoqneL 

The  Jury  returned  to  the  courtroom  for  an 
explanation  of  Instruction  No.  4.  The  fol- 
lowing colloQoy  took  place :  **A  Juror :  Tour 
honor,  we  have  come  to  the  condosion  to  ask 
yon  how  to  constme  Instruction  No.  4.  Some 
construe  it  in  one  way  and  some  another, 
and  we  would  like  to  hare  it  settled,  No.  4. 
The  Court  [addressing  the  attorneys]:  Have 
you  any  objections?  Both  Counsel:  No,  sir. 
The  Court:  I  caunot  Instruct  you  any  far- 
ther; the  law  forbids  me  to  ^ve  you  any 
different  Instructions  after  the  case  Is  closed, 
except  to  elucidate  some  of  the  Instructiona. 
[The  court  re-reads  instructlonB  numbered 
4  and  11a.]  The  Court:  To  explain  No.  4,  it 
means  that  when  a  criminal  offense  Is  charg- 
ed, there  Is  a  limit  to  the  time  that  the  pros- 
ecution can  be  commenced  for  that  class  of 
offenses ;  and  the  ioformation  charges  a  cer- 
tain time  OBually,  but  it  Is  not  necessary  to 
prove  the  exact  date  that  may  be  alleged  In 
the  information;  the  information  may  be 
incorrect  as  to  the  exact  date ;  but  any  tlme^ 
if  proven  of  that  offense  which  they  charge, 
within  the  time  limit  will  be  sufflctait  as  to 
the  date.  The  offense  charged  is  capable  of 
definite  proo^  and  the  drcnmstancea  sur- 
rounding it,  but  the  date  need  not  be  defi- 
nitely proTw;  that  liB,  the  date  alleged  in 
the  information;  that  ia.  If  they  prove  some 
date  and  the  drcnmstancea  as  charged  in  the 
Information.  saA  within  the  time  limited  by 
law.  ▲  Juror:  Does  that  mean.  If  the  offense 
la  proven  at  any  time  within  the  year  that 
C0TW8  the  dose  of  the  specified  tlmef  The 
Court:  Tea;  but  the  state  most  rely  opon 
the  charge  they  preferred  In  proving  the 
casa  A  Juror:  I  mean  by  that  the  cred- 
U>Ult7  of  the  main  wltnees  previous  to  the 
credibility  of  the  prosecuting  witness;  If  the 
Jury  would  be  satisfied  that  the  crime  had 
been  committed  by  the  testtmony  of  the  wit- 
ness previous  to  the  prosecuting  witness, 
would  that  be  BoffldoitT  mw  Court:  I  don't 
want  to  get  any  error  In  the  record  liere  by 
going  too  far.  [The  court  again  reads  in- 
struction 11a.]  In  other  words,  evltoiee  of 
other  offenses  than  the  one  charged  In  the 
Information  la  recdved  in  this  case  in  a  ob- 
tain way  for  the  purpose  of  showing  the 
probabilities  In  the  case,  and  only  that  The 
oftenae  alleged  here  la,  as  alleged,  as  on  or 
abont  November  SO,  1911.  A  Juror:  In 
speaking  about  that  date,  what  latitude  will 
that  have?  The  Court:  One  year  before  the 
flHng  of  this  prosecution. .  [The  Jury  again 
rethrew]  Mr.  Moulton:  The  defendant  ex- 
eats to  the  form  and  the  substance  of  the 
explanation  made  by  the  court,  of  the  in- 
struction, at  the  request  of  the  Jurors,  but 
does  not  except  to  the  manner  of  giving  It 
In  open  court;  ifbeing  our  purpose  to  except 
to  the  form  of  the  instruction  and  the  sub- 
stance, for  the  reason  that  It  does  not  cor- 
reetlj  state  the  law  applicable  to  the  case." 


Vbe  court's  explanation  was  in  the  main 
correct,  but,  as  shown  by  the  last  qnestlon 
of  the  Juror  and  the  answer  of  the  court,  it 
did  not  dear  up  the  confusion  produced  by 
the  fourth  instruction.  The  Jury  waa  by  tbe 
court's  answer  given  a  latitude  of  one  year 
In  which  to  find  a  time  for  the  spedfic  act, 
when  there  waa  no  evidence  as  to  that  act 
on  whldi  such  a  latitude  could  be  predicat- 
ed. This  tended  to  nullify  the  whole  effect 
of  the  explanation.  There  was  no  evidence 
of  any  offense  within  the  spedfled  year,  save 
as  to  other  distinct  acts.  The  Jury,  aftw  tbe 
manifest  confusion  produced  by  the  fourth 
Instruction,  should  have  been  told  that  they 
could  only  convict  for  tbe  spedfic  act  diazs- 
ed  as  committed  on  or  about  the  date  charg- 
ed. The  admission  of  evidence  of  other  acts 
and  the  election  of  the  state  made  the  time 
fixed  by  the  only  wltnees  who  testified  to  the 
act  charged  a  material  factor  in  proving 
that  offense.  There  being  other  acts  in  evi- 
dence, that  time  became  a  materiel  circum- 
stance in  identifying  the  offense  for  which 
the  appellant  was  tried,  as  disttnguisbed 
from  the  evidentiary  acts  for  which  he  was 
not  tried.  The  approximate  time  thus  be- 
came a  part  of  the  issue.  The  situation 
thus  presented  falls  logically  within  the  prin- 
dple  announced  in  State  v.  Neia.  68  Wash. 
580.  123  Pac.  1022.  Instruction  No.  4  and 
the  court's  explanation  assumed  that  there 
might  be  a  mistake  In  the  date,  when  there 
was  no  evidence  of  mistake  or  of  any  other 
date  of  the  offense  charged.  It  could  there- 
fore only  mean  to  the  Jury  that  they  ml^t 
convict  for  the  other  offense.  The  prindpte 
that  tbe  evidence  may  narrow  the  issue  so 
as  to  make  the  exact  time  a  material  factor 
is  announced  In  State  v.  King,  50  Wash.  312; 
97  Fac.  247,  16  Ann.  Gas.  822.  In  that  case 
the  defendant  was  prosecuted  for  obtaining 
money  under  false  pretenses.  The  d^ense 
was  an  alibi.  The  state's  witnesses  fixed  the 
date  of  the  crime  as  between  the  12th  and 
16th  of  Febmary.  We  held  that  the  date  of 
the  commission  of  the  crime  was  material, 
and  that  an  instruction  to  the  effect  that  the 
exact  date  was  Immatnlal,  and  that  It  waa 
suffident  if  defendant  committed  the  crime 
at  any  time  within  the  period  of  three  years 
before  the  filing  of  the  information  ma  mls- 
leadli^  and  ernmeons.  So  also  In  tbe  caae 
before  na.  Ttie  issue  waa  narrowed  ao  that 
the  time  became  material. 

Complaint  Is  made  of  the  failure  to  give 
an  instruction  offered  by  the  ai^llant  on 
this  point  which,  while  correct  as  stating 
this  prlndple,  waa  objectionable  in  that  it 
waa  a  near  comment  npon  the  evidence.  It 
was  properly  refused.  The  court,  however, 
having  instructed  the  Jury  upon  this  point 
In  a  confusing  manner,  and  the  error  having 
been  again  committed  in  the  court's  expla- 
nation to  the  Jury,  and  exceptions  having 
been  taken  both  to  the  instructiona  and  tbe 
explanation,  we  think  there  can  be  no  qoee- 
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Hon  that  the  error  was  prejudicial  and  that 
a  new  trial  should  be  had. 

The  Judgment  is  rereraed,  and  the  cauM 
remanded  for  a  new  trlaL 

OBOW,  a  J.,  and  BCAIN,  MOBBIS,  and 
rULLBBTON,  J  concur. 


DAVIS   T.  HIBBS. 

(Supreme  Court  of  WashingtMi.  Maj  5. 1918.) 

L  AcnoH  ({  68*)— SFumNO  Gaubu  or  Ac- 
tion—Now. 

On  a  note  on  which  the  maker  agreed  to 
paj  monthlr  inatallmeDti  of  a  certain  amount 
each,  his  obuntloD  was  diviaible,  and  the  bold- 
er nught  maintain  separate  actioni  to  recover 
the  installments  as  they  became  due. 

I Eld.  Note. — For  other  cases,  see  Action,  Cent 
g,  II  64&-SS1,  653-628 ;  Dec.  Dig.  |  63.*] 

2.  Bills  and  Nona  <|  864*)— Bona  Fide 

PUBOHABXB— GiBOaHSTAllOBS  OF  l^HSIXB. 

PlaintUF,  who  purchased  defendant's  note 
for  $248  from  the  payee  a  day  or  two  after  it 
was  executed  for  a  consideration  of  1231,  after 
inquiry  and  Information  that  the  maker's  cred- 
it was  good,  and  who  notified  the  maker  of  the 
transfer,  was  a  bona  fide  holder  tor  Taloe. 

[Ed.  Note^For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  H  901,  906;  Dee.  Dig.  | 
364.*] 

8.  JUDaUBNT    (I  696*)— I001C0HTBIT«I«8«  — 

MATTKB8  IN  ISBUK. 

A  judgment  of  a  court  of  competent  juiis- 
dictlon  for  plaintiff  in  an  action  to  recover  an 
installment  of  a  note,  defended  on  the  ground 
that  it  tiad  been  obtained  by  fraud,  from  which 
no  appeal  was  taken,  was  conclusive  of  that  is- 
sue in  a  subsequent  action  on  InataUmMits  sub- 
sequently due. 

TEU.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  i  1111;  Dec.  Dig.  |  696.*] 
4.  Bills  and  Notbb  (I  634*)— Ahouht  or 

BSODVBBT— ATTOBNBTB^  FeES. 

Where  a  note  provided  that  the  maker 
would  pay  such  attorney's  fee  as  the  court  ad- 
Judged  to  be  reasonable,  and  where  no  attor- 
mfs  fee  was  allowed  In  the  first  action  to  re- 
cover installmente  due,  tiw  allowance  of  one 
attorney's  fee  In  a  aubsequent  action  to  recov- 
er installments  subsequently  doe  was  proper. 

[Ed.  Note.— For  oQier  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1947;  Dec  Dig.  | 

S84.*] 

Department  1.  Appeal  from  SaperlcH- 
Court,  King  County;  J.  T.  Bonald,  Judge. 

Action  h7  Charles  D.  Davis  against  W.  A. 
Htbbs.  Judgment  for  plalntU^  and  def^d- 
ant  appeals.  Affirmed. 

H.  E.  F<»ter,  of  Seattle,  for  appellant 
Bohert  H.  J<meB,  of  Seattle^  for  respondent 

MOUNT,  J.  This  action  was  brought  to 
recover  upon  a  promissory  note.  FlaintlfC 
had  Judgment  In  the  court  below;  the  de- 
fendant has  appealed. 

It  appears  that  on  November  6,  1908,  the 
appellant  executed  and  delivered  to  Ransom 
ft  Baker  a  promissory  note  as  follows: 
"$247.78.  SeatUe.  Wn..  Nov.  6th,  1906.  One 
year  after  date,  without  grace,  I  promise  to 
pay  to  the  order  of  Bansom  &  Baker,  two 

«roroth«r  eases  see  same  topleaadSMUon  NUMBBR  la  Das.  Dig.  ft  An.  Olg.  KwNo.  BsrUs  *  BWr  Xadeiw 


hundred  forty-seven  and  TB/WO  ($247.7^ 
dollars,  for  value  received,  with  interest  aft- 
er maturity  at  the  rate  of  7  per  cent  per 
annum  until  paid.  Principal  and  Interest 
payable  In  U.  8.  gold  coin  at  Seattle  and  In 
case  salt  or  wctlon  Is  Instituted  to  collect 
this  note  or  any  portion  thereof,  I  promise 
to  pay  Bndi  sum  as  the  court  may  adjudge 
reasonable  as  attorney's  fee  In  said  suit  or 
action,  above  som  is  to  be  paid  $20.Qf  every 
month  eommendng  Dec.  6,  19iD6.  W.  A. 
Hibbs,  829  Walker  Building."  A  day  or  two 
after  tUa  note  was  mad^  It  was  sold  to  the 
re^Mmdent,  indorsed  Bansom  ft  Baker. 
The  first  InsteDmoit  became  due  on  Decem- 
ber 6,  1908;  appellant  teased  to  pay  tlie 
same;  and  an  actltHi  was  b^nn  on  December 
20, 1908,  In  Jostice  coart  in  Seattle  to  collect 
such  Installment  Jndgmoit  was  rendered  In 
favor  of  the  respondent  From  this  Judg- 
ment In  Hw  justice  court,  an  ainKftl  was 
prosecuted  to  the  superior  coort  of  King 
county  where,  oa  trial  before  a  Jury,  Jnd^ 
ment  was  again  rendered  In  favor  ot  Unn- 
spond^t  for  the  first  installment,  ^0i.6B. 
No  attorney's  fee  was  allowed  or  collected. 
The  judgment  In  that  case  was  afterwards 
paid  and  satisfied.  Id  July,  1909,  tiie  re- 
spondent comm^ced  an  action  In  the  siipe- 
rlor  court  of  King  county  to  reeovn  the  in- 
stallments doe  at  that  tlm&  This  latter 
action  was  pending  until  Hay,  1910,  when 
the  respondent  brought  another  action  to 
recover  for  the  installments  subsequently 
becoming  due.  Tbeee  last  two  cases  were 
consolidated  and  tried  together  to  the  court 
without  a  Jury.  On  the  26th  day  of  May, 
1911,  a  judgment  was  rendered  for  the  full 
amount  doe  upon  the  note,  with  interest  and 
coats,  and  an  attorney's  fee  of  $100.  In  the 
original  case  In  Justice  court  the  appellant 
admitted  the  making  of  the  note,  but  denied 
that  it  had  been  purchased  by  the  respondent 
in  good  faith,  and  also  pleaded  affirmatively 
that  the  note  was  without  consideration,  and 
was  obtained  by  fraud,  and  that  there  was 
nothing  due  upon  it  from  the  appellant 
This  issue  was  decided  adversely  to  the  ap- 
pellant in  the  original  case  tried  In  the  Jus- 
tice court  and  appealed  and  tried  in  the  su- 
perior court  Thereafter,  when  the  two  sub- 
sequent actions  were  bronght  for  the  balance 
dne  upon  the  note,  as  above  stated,  the  same 
defenses  were  interposed  by  the  appellant 
[1]  It  is  argued  by  the  appellant  that  the 
trial  conrt  in  this  action  should  have  sustain- 
ed the  demurrer  of  the  appellant  and  his  ob- 
jection to  the  evidence  upon  the  ground  that 
the  note  sued  upon  was  an  Indivisible  con- 
tract, and  that,  when  the  respondent  brought 
the  first  action,  he  could  not  thereafter  main- 
tain any  further  action  upon  the  contract 
The  appeUant  also  contends  that  the  note 
was  obtained  without  consideration.  In  bad 
faith,  and  that  the  same  was  obtained  from 
the  appellant  by  fraud  of  the  original  payees. 
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It  It  apparent  nprai  the  fkoe  at  the  aoto 
-Qiat  the  contract  la  a  diTtetUe  contact, 
which  was  not  the  case  in  ColUna  t.  Oleaaon, 
47  Wash.  62.  91  Pae:  B66,  12S  Am.  St  Bap. 
-801,  and  Kline  t.  Stein,  46  Wash.  646, 90  PacL 
1041,  128  Am.  St  Bep.  040,  reUed  upon  by 
the  appellant  In  tUm  case  the  aj^Iant 
-agreed  to  pay  the  note  In  monthly  Install- 
menta  of  $20.66  each,  commencing  December 
-6,  1908.  The  role  Is  wdl  setOed  and  wdl 
stated  In  28  Oyc  at  page  444,  aa  Collowa: 
great  weight  of  modem  authority  is 
to  the  effect,  howerer,  that  a  contract  to  do 
aereral  things  at  sereral  times  la  dlildble 
in  its  nature  because  althou^  the  agree- 
ment Is  In  one  sense  entire,  the  pwformance 
Is  sereral,  and  an  action  will  Ue  for  the 
1»each  of  any  <aie  of  the  attpalattons ;  each 
of  them  being  considered  In  respect  to  the 
remedy  as  a  several  contract  Thus,  on  an 
agreement  to  pay  a  sum  of  money  by  Install- 
moits,  an  action  will  lie  to  recover  each  In- 
stallmmt  as  It  becomes  dae  as  rent  or  com- 
pensation for  personal  services,  and  it  has 
heen  held  that  an  Indoraer  who  i>  compelled 
to  make  payments  on  a  promissory  note  may 
maintain  separate  acttons  against  a  prior 
Indorser  to  recover  each  payment  made." 
This  rale  is  well  snstained  by  numerous 
authorities  cited  in  the  footnotes  to  the  text 
quoted.  There  Is  no  merit,  therefore,  in  the 
contention  of  the  appellant  that  the  contract 
was  Indivisible. 

[2]  The  evidence  is  clear  to  the  effect  that 
the  respondent  was  a  bona  flde  holder  for 
value.  He  purchased  the  note  a  day  or  two 
after  It  was  executed,  and  paid  therefor-  the 
sum  of  $231  "and  some  cents."  There  is 
nothing  in  the  record  to  dispute  this  fact, 
except  the  mere  fact  that  respondent,  at  the 
time  be  purchased  the  note,  was.  unacquaint- 
ed with  the  maker;  but  be  had  inquired 
concerning  the  maker,  and  was  Informed 
that  he  was  a  good  risk  and  i>atd  his  bills. 
The  appellant  was  notified,  but  did  not  dis- 
affirm the  note  for  several  days  after  it  was 
purchased  by  the  respondent  There  Is  no 
substantial  evidence  to  rebut  the  fact  that 
.  the  respondent  purchased  the  note  In  good 
faith  for  valne.   He  was  an  innocent  holder. 

[3]  We  are  satisfied,  also,  that  in  the  last 
two  actions  the  fraudulent  character  of  the 
note  was  res  judicata,  becanse  that  question 
was  tried  out  before  a  court  of  competent 
jurisdiction  in  the  original  action  appealed 
from  the  Justice  court.  That  issue  was  de- 
tided  by  a  jury  against  the  appellant  at  that 
time,  and  no  appeal  was  taken  from  that 
judgment.  It  therefore  became  conciaBiv& 
The  rule  is  stated  In  section  764,  Blacic  on 
Judgments,  as  follows:  "It  Is  a  general  rule 
that  a  valid  Judgment  for  the  plaintiff  def- 
initely and  finally  negatives  every  defense 
that  mi^t  and  should  have  been  raised 
against  the  action;  and  this  is  tnie.  not  only 
with  respect  to  further  or  supplementary 


^oeeedlngs  In  the  same  eaoH^  bat  for  ttae 
purposes  of  every  subeeqnent  suit  between 
the  same  parties,  whether  founded  upon  the 
same  or  a  different  eanie  at  aetlmL  'A  party 
cannot  relltlgate  matters  which  he  mlglit 
have  Interposed,  but  failed  to  do,  In  a  prior 
action  between  the  same  parties  or  their 
privleB  in  reference  to  the  same  siU)Jett- 
matter.   •  •  See, also, 23 Cyc. p.  1296; 

Fnmeanx  t.  Bank,  80  Kan.  144, 17  Pac;  864^ 
7  Am.  St  Bq».  641. 

[♦]  It  is  also  aivoed  by  the  appellant  that 
the  court  nred  in  allowing  an  attorney's  fee 
of  1100  in  the  last  action.  The  contract 
provides  fttr  a  reasonable  attorney's  toe  to 
be  fixed  by  the  court  No  attoin^a  fee  was 
allowed  in  the  first  action,  namely,  the  one 
which  was  appealed  from  the  justice  court  to 
the  superior  court  It  was  proper,  theref<n«k 
upon  the  aabeeqnent  action  to  allow  one  at 
tomb's  fee^  which  was  done  in  this  case. 

We  find  no  error  In  the  record.  The  judg- 
ment will  therefore  stand  affirmed. 

CBOW,  a  J.,  and  PABKQB  and  CBAD- 
wiUK,  concur. 


STATB  ex  reL  MUBPHT.  Pros.  Atty.,  v.  8X7- 
PEBIOB  COUBT  FOB  KINO  COUNTY. 

(SupEeme  Court  of  WuhingtiHL    1^  12l 

1913.) 

1.  MaRDAKXTB  (I  4*)— SUBJKOr-BiaTTBlH-ADS- 
QUATE  RKUEDT  BT  ApTKAX. 

The  writ  of  mandamus  will  not  be  allowed 
to  Issue  where  there  Is  an  adequate  remedy  by 
BppeaL 

[Ed.  Note. — For  other  cams,  see  Mandamni, 
Cent  Dig.  {|  9-21,  24r^;  Dec.  Dig.  |  4.*] 

2.  JtrDoimnr   (|  217*)— OonoLuaiTBims  — 

"Final  Judghbitt." 

Ad  Older  in  a  diibarment  proceeding  that 
the  proceeding  be  dismissed  upon  failure  of  a 
third  person  to  bring  action  against  the  de- 
fendant therein  within  30  days  was  not  a  final 
judgment,  bat  after  the  ezpiratlou  of  the  30 
days  it  was  necessary  to  enter  a  snbsegoent 
judgment  to  effect  a  dismissal,  and  salnequent 
orders  refusing  to  set  tbe  caoae  for  trial,  ou 
the  ground  that  It  had  been  dismisaed  by  the 
first  order,  were  merely  expression  of  opinions 
as  to  the  legal  effect  of  the  first  order,  not  con- 
trolling upon  the  appellate  conrt,  and  not  in 
themselves  final  judgments ;  a  "final  judgment" 
being  one  which  disposes  of  tbe  controversy, 
either  by  dismissing  the  cause  l>efore  bearing 
is  had  upon  the  merits,  or  after  trial,  by  ren- 
dering judgment  In  favor  of  one  or  the  olher  of 
the  parties  In  the  action. 

[EA.  Note.— For  other  cases,  see  Judgment; 
Cent  Dig.  I  394;  Dec  Dig.  |  217.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  3.  pp.  2774-2798;  vol  8,  p.  7668.] 

3.  Mandaitds  (8  28*)— Acts  or  Judicial  Or- 
ncEBS— Discretion  . 

The  jndgment  or  discretion  of  the  trial 
court  cannot  be  controlled  by  mandamus. 

[Ed.  Note. — For  other  cases,  see  Mandamus; 
Cent  Dig.  i  64;  Dec  Dig.  {  28.*] 

4.  BfAnDAHire  (H  31*)— Subjiot-Matteb— Bh- 

TXBTAINJNO  AND  PKOOBBDINO  WITH  CADSX. 

Where  a  trial  oouit,  refuses  to  proceed  to 
a  final  jndgment  In  a  can^  It  may  be  required 
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to  do  K>  by  a  writ  of  mandamnH,  without  deter- 
mining hoir  the  cftuse  shall  be  disposed  of. 

[Bd.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  {|  74,  76 ;  Dec.  Dig.  1  31.*] 
5.  HanDAWTS  C|  81*)  —  Con dxi^ons  Fbhb- 

DSIfT— RbQUXCT  rOB  DiBUXSSaiM 

A  motion  la  a  didMrment  proceedliig  to 
Ht  the  cause  (or  trial,  or  to  otherwlM  proceed 
therewith,  those  being  the  only  two  ways  in 
which  the  coart  coald  proceed,  was  in  effect  a 
ngnest  tiiat  if  the  motion  to  set  (or  trial  was 
denied  the  proceeding  should  be  dismissed,  so 
that  on  refasal  of  the  request  mandamus  might 
be  maintained  to  compel  the  court  to  proceed. 

[Ed.  Note.— For  other  cases,  see  Mandamns, 
Cent.  Dig.  SI  74,  76;  Dec.  Dig.  |  KL*] 
&  llaHDAinns  (|  14S*>— Jubisdiotiom— LacH- 

n. 

Whm  an  order  refnring  a  motion  to  aet 
a  disbarment  proceeding  for  oeartng  was  enter- 
ed on  February  26th,  relator,  who  on  March 
24th  applied  for  a  writ  of  mandamus,  was  not 

EOtj  of  SQch  laches  at  would  deprive  him  of 
I  right  to  the  writ 

[Ed.  Note.— For  other  eaaw,  see  Ifandamua, 

Cent  Dig.  H  282-28B;  DecTDlg.  I  148.*] 

Department  2.  Orlglnfil  appUcatlon  by  the 
State,  on  the  relation  of  John  P.  Murphy, 
Prosecuting  Attorney  in  and  for  the  Coanty 
of  King,  for  a  writ  of  mandamus  to  the  Su- 
perior Court  of  the  State  of  Washington  for 
King  Coanty  (John  B.  Humphries,  Judge). 
Writ  ordered  to  issue,  directing  the  supe- 
rior court  to  take  Jurisdiction  of  a  certain 
cause  and  proceed  therewith  to  a  final  jjudg- 
ment 

John  F.  Murphy  and  John  C  Hlggins,  both 
of  Seattle,  for  relator.  Hastings  &  Stedman, 
Gule  &  Ouie,  and  Jay  OL  Allen,  all  of  Seattle^ 
for  respondoiL 

MAIN,  J.  This  1b  an  original  application 
In  this  court  for  a  writ  of  maudamua. 

So  far  as  now  material,  it  appears  that  a 
disbarment  proceeding  had  been  instituted  In 
the  superior  court  of  the  state  of  Washing- 
ton, for  King  coon^,  against  Herbert  XL 
Snook,  a  duly  licensed  and  r^rularly  practic- 
ing attorney.  The  cause  came  on  regularly 
for  trial  on  the  27th  day  of  June,  1912. 
After  the  relator  had  made  his  opening 
statement,  the  respondent  objected  to  pro- 
ceeding further,  for  the  reason  that  It  ap- 
peared that  no  dTll  action  had  been  begun 
against  the  respondent  by  one  A  H.  Tantow, 
with  whom  It  was  <^rged  the  respondent, 
in  his  transactions,  had  been  guilty  of  pro- 
fessional misconduct  Thereupon  the  court 
refused  to  proceed  with  the  trial  at  that 
time  and  entered  the  following  order,  which 
was  filed  on  July  S,  1912:  "It  is  ordered  that 
the  further  hearing  of  this  matter  be  and  the 
same  is  hereby  postponed  and  continued  for 
the  period  of  thirty  days  from  this  date.  It 
la  further  ordered  that  if  within  thirty  days 
from  this  date  A  H.  Tantow  shall  Institute 
an  action  against  respondent  herein  upon  the 
matters  set  forth  in  the  complaint  In  this 
action,  then  and  in  that  event  this  action  be 
tortliar  stayed  until  the  determination  of 


such  suit  or  salt*  so  Instituted  by  the  aald 
A  H.  Tantow,  but  In  case  the  said  Tantow 
should  fall  or  neglect  to  so  institute  an  ac- 
tion against  the  said  Herbert  EL  Snook  upon 
said  matters,  within  the  period  of  thirty 
days  from  this  date,  then  and  In  that  event 
this  action  be  dismissed,  and  the  objection  of 
the  respondent  to  the  introduction  of  any  tes- 
timony be  sustained  In  such  event  Relator 
excepts  to  the  above  order  and  to  each  part 
thereof  on  the  ground  that  it  is  unwarranted 
by  law,  and  exception  Is  allowed.  Done  and 
ordered  this  day  of  June,  1912.  Dan- 
iel H.  Carey,  Judge." 

Thereafter  a  civil  action  was  not  begun 
by  Tantow  within  the  30  days  speclfled  In 
the  order,  or  at  all.  The  matter  again  came 
on  for  hearing  before  the  superior  court  on 
the  23d  day  of  November,  1912,  upon  the  ap- 
plication of  the  relator  to  set  the  cause  for 
trial,  and  the  court  thereupon  entered  an 
order  which,  so  far  as  mat^al,  is  as  fol- 
lows: [The  court],  "being  fully  advised,  re- 
fused and  declined  to  set  the  said  cause  for 
trial  because  and  for  the  reason  of  the  ordar 
heretofore  made  herein  by  the  Honorable  D. 
H.  Carey.  Judge,  then  presiding  in  this  court, 

on  the    day  of  June,  1912;  and  the 

court  finding,  because  of  said  order,  it  would 
be  Improper  to  set  the  case  for  trial,  as 
asked  for,  or  at  all:  Wherefore,  by  reason 
of  the  law  and  the  premises.  It  Is  ordered 
that  the  motion  to  set  this  cause  for  trial  be 
and  tiie  same  Is  taer^y  denied,  to  which  the 
relator  excepts,  and  his  exception  is  allowed. 
Done  in  open  court  this  14th  day  of  Decem- 
ber, 1912.    H.  A  P.  Meyers,  Judge." 

Subsequently,  and  on  the  leth  day  of  Feb- 
ruary, 1913,  the  cause  again  came  on  regu- 
larly to  be  heard  before  the  superior  court 
upon  the  application  of  the  relator  "for  an 
order  of  this  court  to  set  the  case  for  trial, 
or  to  otherwise  proceed  therewith."  There- 
upon the  court  entered  an  order,  the  ma- 
terial parts  of  which  are  as  follows:  "*  *  * 
Tbe  court  finding  that  this  cause  came  on 
regularly  to  be  tried  before  this  court  on  the 
27th  day  of  June,  1912,  that  at  said  time 
this  court  made .  an  order  and  entered  a 
Judgment  herein  to  the  effect  that  this  cause 
should  be  continued  for  the  period  of  thirty 
days,  within  which  time  A  H.  Tantow  should 
commence  an  action,  and  If  said  action  was 
not  so  commenced  within  said  period  of 
thirty  days  that  this  cause  should  be  deem- 
ed dismissed,  and  the  court  further  finding 
that  no  such  action  was  commenced  by  the 
said  A  H.  Tantow  within  said  period  of 
thirty  days  or  at  all,  but  that,  on  the  con- 
trary, the  said  Tantow  has  refused  and  de- 
clined to  commence  any  action,  and  it  far- 
ther appearing  to  the  court  and  the  court 

finding  that  heretofore,  to  wit,  on  the  

day  of  December,  1912,  the  relator  herein 
made  a  motion  herein  to  have  this  cause 
set  for  trial,  and  that  the  court  having 
considered  said  motion  and  the  affidavits 
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Bled  In  support  thereof  did  decide  and  hold 
that  the  order  heretofore  entered  on  the 

  day  of  June,  1912,  waa  seU-execnt- 

iQg,  and  that  this  cause  waa  dismissed, 
did  enter  an  order  h»«ln  decllninsr  to  set 
this  cause  for  trial  at  said  time  or  at  all, 
and  the  court  a^ln  finding  that  the  previous 
orders  herein  have  fully  determined,  settled 
and  dismissed  this  cause,  does  now  for  said 
reasons  deny  the  motion  herein  to  assign 
this  case  for  trial,  to  which  the  relator  ex- 
cepts, and  hla  exertion  is  allowed.  Dooe  in 
open  court  this  25th  day  of  Febmary,  1018. 
John  R  Humphries,  Judge." 

Following  this,  and  on  Mardi  24,  1913,  the 
relator  herein  filed  his  application  in  this 
court,  praying  for  a  writ  of  maodamns  di- 
rected to  the  Honorable  John  B.  Humphries, 
as  Jn^e  of  the  superior  coort,  cMnmandiiME 
him  to  set  the  cause  ftv  trial,  or  to  other- 
wise proceed  therewiOi. 

[1]  The  respondent  contends  that  the 
aboTe-maitl(»ied  orders  were  final  judgments, 
and  that  the  relator's  remedy  Is  by  appeal. 
The  relator  contends  that  none  of  the  above 
orders  were  final,  and  that  he  has  no  right 
of  appeal  therefrom.  These  respective  con- 
tentions present  the  principal  question  to  be 
determined  upon  ttils  application,  whldi  Is, 
Has  a  final  Judgment  been  altered  in  the 
cause? 

It  Is  clear  that,  If  an^  one  of  the  orders 
above  referred  to  Is  In  effect  a  final  Judg- 
ment, there  is  an  adequate  remedy  by  ap> 
peal  therefrom,  and  In  that  event  the  writ 
of  mandamus  should  be  withheld. 

In  State  ex  rel.  light  Co.  v.  Superior  Court, 
20  Wash.  COS,  65  Pac.  933,  it  is  said:  "But, 
In  addition,  it  plainly  appearing  that  there 
is  an  adequate  remedy  by  appeal,  we  take 
this  opportunity  of  announcing  the  law  of 
this  state  to  be  that  extraordinary  writs  of 
this  character  [mandamus]  will  not  be  al- 
lowed to  Issue  when  there  Is  an  adequate 
remedy  at  law." 

[2]  A  final  Judgment  is  one  which  disposes 
of  the  controversy,  either  by  dismissing  the 
cause  before  hearing  is  had  upon  the  merits, 
or  after  trial,  by  rendering  Judgmrat  In  &- 
vor  of  one  or  the  other  of  the  parties  to  the 
action. 

In  Cyc.  (volume  23,  p.  672)  It  is  aaiA: 
"Judgments  may  be  either  final  or  Inter- 
locutory. A  final  Judgment  Is  one  which  dis- 
pcwes  of  the  case,  either  by  dismissing  It 
before  a  hearing  Is  had  upon  Its  merits,  or 
after  trial,  by  renderli^  Judgment  either  In 
favor  of  plaintiff  or  dtfendant  An  Inter- 
locutory Judgment  Is  one  which  determines 
some  preliminary  or  subordinate  point  or 
plea,  or  settles  some  step,  question,  or  de- 
fault arising  in  the  progress  of  the  cause, 
but  does  not  adjudicate  the  ultimate  rights 
of  the  parties.  No  Judgment  is  final  whidi 
does  not  determine  the  rights  of  the  par- 
ties." 

The  first  of  the  three  orders,  that  altered 
on  Jnly  8,  1012,  provides  that  the  action  be 


dismissed  upon  the  happening  of  a  contin- 
gency which  may  or  may  not  occur.  It  ap* 
pears  to  be  well  settled  by  the  authorities 
that  an  order  of  this  character  la  not  a  final 
Judgmoit;  but  after  the  happening  of  the 
event,  or  the  failure  of  the  event  to  happen, 
upon  whidi  the  cause  was  to  be  dismissed, 
it  Is  necessary  to  enter  a  atOwequent  Jods- 
ment  of  dismissal. 

In  Jones  v.  Craig.  127  U.  S.  213,  8  Sup>. 
Ct  1175,  32  Lb  Ed.  147,  an  order  bad  been 
entered,  providing  that  if  within  16  days  the 
plalotlft  In  the  action  bring  into  court  the 
amount  of  a  note  and  mortgage,  with  inter- 
est thereon,  together  with  taxes  paid  upon 
certain  land,  that  In  that  event  the  defendant 
be  restrained  from  the  btrthet  prosecutloD 
of  an  ejectment  action;  but  if  the  ptalntllT 
should  fall  to  bring  the  money  into  court 
within  the  time  specified  it  vras  provided 
that  the  bill  of  complaint  be  dismissed.  The 
court,  in  passing  upon  the  question  as  to 
whether  the  order  amounted  to  a  final  Ju^- 
ment,  used  this  language:  "This  court,  how- 
ever, has  no  Jurisdiction  of  the  case  as  it 
stands,  because  the  order  Just  dted  Is  not 
a  final  decree.  Something  yet  remains-  to  be 
done  In  order  to  make  it  su<^  and  that  ac- 
tion depoids  upon  whether  or  not  the  com- 
plainants will  comply  with  the  order  to 
bring  in  the  sum  due  on  the  mortgage.  If 
that  order  Is  complied  with,  then  a  decree 
should  be  made,  upon  the  hypothesis  on 
which  the  order  was  made,  in  favor  of  the 
complainants  In  the  bill,  and  quieting  their 
title.  If,  however,  the  money  la  not  brouc^t 
Into  court,  then,  according  to  the  theory  of 
the  order,  the  bill  of  complaint  should  be 
dismissed.  But,  &rea  assuming  the  right  of 
the  court  to  make  the  order,  as  well  as  Its 
valldlt7,  the  circumstances  under  which  the 
bill  of  complaint  is  to  be  dismissed  or  Ow 
relief  granted  to  the  complainants  named 
therein,  and  the  snm  to  be  paid,  are  matters 
which  are  yet  to  be  determined,  whldb  may 
turn  out  either  one  way  or  the  other,  and 
which,  when  ascertained,  will  be  the  founda- 
tion for  a  final  decree."  To  the  same  ^ect, 
see  LIde  v.  Park,  132  Ala.  222,  31  South.  360; 
Robertson  v.  Montgomery  Association,  140 
Ala.  320,  37  South.  241;  Stratton  t.  Dewey, 
79  Fed.  82,  24  a  a  A.  486. 

The  Inquirr  then  arises  whether  elth^  of 
the  subsequent  orders  was,  in  diect,  a  final 
Judgment  and  operated  to  dismiss  the  action. 
In  the  first  of  these,  tliat  of  December  14, 
1912,  the  court  finds  that  by  reason  of  the 
previous  order  it  would  be  Impropa  to  set 
the  case  for  trial;  and  therefore  the  motion 
was  denied.  The  last  of  the  three  orders, 
that  of  February  25,  1913.  provides  that  in 
the  opinion  of  the  superior  court  the  two 
previous  orders  had  determined,  settled,  and 
dismissed  the  cause,  and  for  that  reason 
the  motion  to  set  the  cause  for  trial  was 
denied.  In  neither  of  the  latter  orders  can 
tliwe  be  found  operative  words  whldi,  lo 
their  effect,  change  the  status  of  the  acthm. 
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It  la  plain  that  neither  of  these  orders  dls- 
poeea  of  the  caaa  They  are,  In  effect,  the 
expreasion  of  an  o^nlon  on  the  part  oC  the 
court  aa  to  the  1^1  effect  of  the  first  order. 
Thla  expreesed  opinion  as  to  the  legal  effect 
of  a  previons  order  or  orders  Is  not  oon- 
tndlinc  upon  the  appellate  court 

In  Bobertson  v.  Ifontgomery  B.  B.  A8a*n, 
140  Ala.  320.  37  South.  241,  It  la  said:  "The 
order  or  decree,  that  the  motttm  to  dlsniiaa 
the  bill  for  want  of  equity  la  well  made  and 
is  sustained,  and  unless  complainant  amends 
the  bill  80  as  to  give  it  equity  in  two  days 
after  the  mroUment  ct  this  decree  the  bill 
shall  stand  dismissed,'  is  not  a  decree  dis- 
missing the  bill  which  will  support  an  ap- 
peal Llde  V.  Park,  132  Ala.  222,  31  South. 
360.  The  further  deliverance  of  the  chan- 
cellor that  It  is  decreed  that  the  filing  of 
the  amendment  by  complainant  on  April  13, 
1904,  operated  a  dissolution  of  the  Injunc- 
tion* is  not  a  decree  dissolving  the  injunc- 
tion. It  Is  no  more  than  the  expression  of 
the  chancellor's  opinion  as  to  the  effect  of 
tbe  amendment  If  that  opinion  is  correct, 
the  complainant  dissolved  his  own  injunction. 
If  the  amendment  did  not  have  the  effect  to 
dissolve  the  Injunction,  there  has  been  no 
dissolution  of  it** 

It  is  clear  that  none  of  tbe  orders  were,  in 
legal  effect,  a  final  judgment  There  was 
nothing  from  which  the  relator  could  appeal. 
Hence  his  remedy  must  be  by  application 
for  a  writ  of  mandamus  requiring  the  trial 
court  to  proceed  with  the  cause  to  a  final 
Judgment 

[3, 4]  It  Is  argued,  however,  that  the  Is- 
suance of  the  writ  will.  In  effect,  control  the 
judgment  or  discretion  of  the  trial  court 
upon  the  merits,  and  that  thte  Is  not  the 
function  of  the  writ.  It  is  true  that  the 
Judgment  or  discretion  of  the  trial  court 
cannot  be  controlled  in  a  proceeding  of  this 
character.  But  if  the  trial  court  refuses  to 
proceed  to  a  final  Judgment  In  a  cause  it 
may  be  required  to  do  so  by  a  writ  of  man- 
damus. It  is  not  tbe  office  of  the  writ  to 
determine  how  tbe  cause  shall  be  disposed 
of,  but  It  is  its  function  to  require  the  court 
to  make  some  final  dlsposltlott  thereof.  State 
ex  ret  Bank  v.  Superior  Court,  14  Wash.  686, 
45  Pac.  670 ;  State  ex  rel.  Romano  v.  Yakey, 
43  Wash.  IS,  85  Pac.  990,  9  Ann.  Oaa.  1071. 

In  the  first  of  these  cases  It  is  said:  "Re- 
spondent inslsta  that  to  grant  tbe  writ  pray- 
ed for  would  be,  in  effect,  to  control  the 
discretion  of  the  trial  court,  and  to  compel 
it  to  decide  a  question  submitted  to  It  In  a 
particular  way,  and  that  the  court's  discre- 
tion cannot  be  thus  controlled  by  mandamus. 
But  It  is  a  sufficient  answer  to  this  proposi- 
tion to  observe  that  the  court  did  not  ponsess 
discretionary  authority  to  stay  the  proceed- 
ings indefinitely  for  the  cause  shown,  and  In 
such  cases,  there  being  no  remedy  by  ap- 
peal, the  appellate  court  will  award  a  man- 
damus in  the  nature  of  a  procedendo  to  onn- 


pel  tlie  trial  court  to  proceed  with  the 
cansa" 

[I]  It  la  contended  that,  where  the  trial 
court  refuses  to  ivoceed  with  the  action,  the 
wdt  of  mandamus  will  not  laane  to  jDompel 
him  to  proceed,  in  the  absence  of  a  request 
having  been  made  that  the  action  be  dis- 
missed; and  in  support  at  this  pnvostdon  the 
case  of  State  ex  reL  Piper  t.  Superior  Court 
45  Wash.  196,  87  Fac.  1120,  la  cited.  In  that 
case  the  court  declined  to  proceed  with  the 
cause,  and  motion  for  new  trial  was  made 
and  denied.  Thereupon  an  application  was 
made  to  this  court  for  tbe  writ  And  it  was 
there  held  that,  Inaunuch  as  no  application 
had  been  made  to  the  court  to  enter  a  Judg- 
ment of  dismissBl,  a  sufficimt  showing  had 
not  been  made.  That  case  is  distinguishable 
from  the  present  case  in  this:  Here  the  re- 
lator moved  the  court  to  set  the  cause  tor 
trial,  or  to  otherwise  proceed  therewith.  The 
court  refused  to  set  the  case  for  trial,  and 
did  not  proceed  otherwise.  There  were  but 
two  ways  open  in  which  the  court  could  pro- 
ceed; tbe  one  being  a  final  determination  of 
tbe  case  on  tbe  merits,  the  first  step  in  which 
would  be  the  setting  of  the  case  for  trial, 
and  tbe  other  to  enter  a  judgment  of  dis- 
missal. The  language  of  the  motion,  "or 
otherwise  proceed  therewith,"  was  therefore, 
In  effect  a  request  to  the  court  to  dismiss 
the  action,  if  the  request  to  set  the  cause  for 
trial  were  denied. 

[6]  Finally,  it  Is  urged  that  tbe  relator 
has  been  guilty  of  laches.  The  last  of  tbe 
three  orders  was  entered  on  the  25th  day 
of  February,  1013.  On  March  24th  thereaft- 
er tbe  present  application  was  made.  We 
think  the  contention  that  the  relator  has 
been  guilty  of  laches  which  would  deprive 
him  of  the  right  to  the  writ  la  without 
merit 

The  writ  will  issue  directed  to  tbe  superior 
court  of  tbe  state  of  Washington,  for  King 
county,  and  tbe  Honorable  John  EI  Hum- 
phries, as  one  of  the  Judges  thereof  to  take 
jurisdiction  of  the  cause  and  proceed  there- 
with to  a  final  judgment 

CROW,  C.  J.,  and  ELLIS,  PARKER,  and 
MOUNT,  JJ.,  concur. 


STATE  ex  leL  MURRAT  v.  BBBDLIOK 
et  al. 

(Supreme  Court  of  Washington.   May  1,  1913.) 

Eminent  Douaii*  <f  245*>-Co)cfxn8atioh— 
TiuK  roB  Patvbnt^-Statotbs. 

Under  Rem.  &  BaL  Code,  i  7817.  prorid- 
ing  that  a  city  taking  poaseMion  of  any  prop- 
erty or  doing  damage  in  proceeding  with  any 
improvement,  tbe  compensation  for  which  is  to 
he  paid  from  the  proceeds  of  a  special  assess- 
ment may  advance  from  Its  general  funds  ot 
any  available  money  the  amoant  of  the  assess- 
ment and  pav  It  to  the  owner  or  into  court 
and  section  7816  providiog  that  at  any  time 
within  two  montbi  from  final  determination  on 
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appeal,  a  dtjr  may  dlacontiniis  condemnation 
proce«aiiifs  before  payment  by  paybw  all  tax< 
able  costi  to  that  Ume,  an  owner  wboM  prop- 
erty has  been  condemned  by  jadgment,  bnt  not 
actually  taken,  1b  entitled  to  tatiflfactlon  of  tbe 
jodnneBt  wltbont  waitinf  nntU  tbs  awewment 
hina  is  eoUeeted,  when  tt«  time  to  appeal  or 
abandon  haa  paaed. 

[Bd.  Notfl^For  odier  caiei,  aee  Eminent  Do- 
main. Cent  Dlv.  I  6ST;  Dae.  Dig.  |  24S.*] 

Department  1.  Appeal  from  Superior 
Oonrt,  Spokane  Ckrantr;  B.  E.  Pendergaat, 
Judge. 

Mandamus  by  the  State,  on  tbe  relation  of 
^liam  Marray,  against  Jar?d  Herdllck  and 
otb^.  Judgment  for  relator,  and  defend- 
ants appeal.  Affirmed. 

ThoB.  P.  Ferry,  of  Hlllyard,  Wm.  E.  Blch- 
ardson,  of  Spokane,  for  appellants.  Belt  & 
Powell,  of  Spokane,  for  respondent 

MOUNT,  J.  This  appeal  is  from  a  Jadg- 
ment  in  mandamus  requiring  the  appellants 
to  iBsne  a  warrant  upon  the  general  fund 
of  the  dt7  of  Hlllyard  in  satisftictlon  of  a 
Judgment  in  omdenmatlon  In  favor  of  tbe 
relator. 

It  appears  that  on  March  22,  1912,  a 
JndgmoBt  in  condomnatlon  was  entered  in 
faror  of  the  relator  for  |1,174.2S  for  prop- 
erty whliA  tbe  citr  desired  to  take  from 
tbe  relator.  Thereafter  the  dty  of  Hlllyard 
took  no  fiutho'  proceedings.  After  the  ex- 
piration of  two  months,  tbe  relator  satlsfled 
tbe  Judgmmt  of  record,  and  arolled  to  tbe 
clerk  of  said  dty  for  a  warrant  upon  the 
general  fund  of  tbe  city  In  payment  of  the 
judgment  The  dty  refused  to  issue  the 
warrant,  when  this  action  was  brought 

The  only  auestlon  presented  upon  this  ap- 
peal l8  whether  (be  dty  may  be  required 
to  Issue  its  general  fund  warrant  as  donand- 
ed  by  tbe  relator.  The  appellant  contends 
that  under  section  7817,  Bem.  ft  Bal  God^ 
rdator  is  not  entitled  to  the  warrant  prayed 
for.  That  section  provides:  *^f  any  dty 
or  town  shall  desire  to  take  possession  of 
any  property  or  do  any  damage  or  proceed 
with  any  improTement,  the  compensation  for 
which  is  to  be  paid  for  in  whole  or  In  part 
by  the  proceeds  of  i^edal  assessment  under 
this  act,  it  may  advance  from  its  general 
funds,  or  any  moneys  available  for  the  pur^ 
pose,  the  amount  of  the  aseessments  afor^ 
said,  and  pay  tbe  same  to  the  owner  or  into 
court  u  herdn  provided,  reimbursing  itself 
for  moneys  so  advanced  from  the  special  as- 
sessments aforesaid.  *  *  *"  It  is  con- 
tended that  because  the  dl7  has  not  actual- 
l7  taken  the  property,  It  cannot  be  required 
to  make  compensation  tberetbr  under  this 
statute.  Section  7816,  Bem.  &  Bal.  Code, 
provides :  "At  any  time  within  two  months 
from  the  date  of  renditi<m  of  the  last  Judg- 
ment awarding  compensation  for  any  such 
improvement  In  the  superior  court  or  If 
any  appeal  be  taken,  then  within  two  months 

•ror.oUi8n 


after  the  final  determination  of  tite  appeal 
tn  the  Supreme  Court,  any  sndi  dty  may 
discontinue  the  proceedings  by  ordinance 
passed  for  that  purpose  before  winiHng  pay- 
ment or  proceeding  wltb  tbe  improvonent  by 
paying  or  depositing  In  court  all  taxable 
costs  incurred  by  any  parties  to  tbe  pro- 
ceedings up  to  the  time  of  endi  discontinu- 
ance.  •  • 

It  Is  conceded  in  this  case  that  the  dty  did 
not  abandon  the^  proceedings,  and  no  appeal 
was  taken  from  the  Judgment  Clearly, 
therefore,  under  tbe  rule  in  State  ex  reL 
Donofrlo  v.  Humes,  84  Wash.  847,  75  Pac 
848,  the  relator  was  entitled  to  the  warrant 
demanded  In  this  case;  for  there  we  said: 
"It  is,  however,  urged  that  tbe  dty  has  not 
yet  taken  possession  of  the  condemned  prop- 
erty, that  appellants  bave  bad  the  benefit 
of  the  use  thereof  and  should  therefore  not 
recover  Interest  upon  their  award.  Section 
822,  BaL  Code,  provides  that  tbe  dty  may, 
within  two  months  from  the  date  of  the  con- 
demnation Judgment  if  no  appeal  be  taken, 
dlscontinne  the  proceedings  and  pay  the 
costs.  Not  having  so  discontinued  the  pro- 
ceeding in  question,  it  must  be  held  that  the 
tity  has  elected  to  abide  by  tbe  award  and 
appropriate  the  property.  It  follom  that 
since  the  expiration  of  said  two  months* 
period  the  appropriation  has  been  complete, 
wltb  tbe  exception  ta  actual  sattafaction  of 
the  Judgment  and  taking  possession  by  tbe 
dty,  which  it  was  at  liberty  to  do  at  any 
tlm&  The  proceeding  has  therefere  resulted 
in  on  obligation  which  is  binding  upon  the 
dty,  and  firom  wbidi  it  may  not  withdraw, 
at  least  not  without  consent  of  ttie  property 
Judgment  boldras."  Tbia  la  conduslve  of 
the  question  presented  here.  The  fact  that 
tbe  dty  baa  not  taken  actual  possession  of 
the  property,  and  the  taxA  that  the  tity  In- 
tends that  the  Improvement  shall  be  paid  for 
out  of  a  flpedal  Improvemait  fund,  does 
not  require  tbe  relator  to  wait  for  bis  money 
until  BudL  improvftuent  fond  la  collected. 

The  lower  court  was  dearly  right  and  the 
Judgment  is  Oierefore  affirmed, 

CBOW,  a  J.,  and  PABKBB  and  CHAD- 
WICK,  JJ.,  concur. 


MUTUAL  HOME  ASS'N  v.  JOB'S  BAT 
TBADINO  GO. 

(Supreme  Court  of  Washingtm.  Hay  7,  1913.) 

C0BP0U.TI0NB  49(t*>—LioKH8E— Right  or 
AcnoN. 

Under  Bem.  &  BaL  Code,  I  3714,  nrovid- 
ing  that  every  corporation  ahall  pay  a  IJcense 
fee  based  on  its  capital  atock,  and  section  3715, 
providing  that  no  corporation  shall  be  permit- 
ted to  briog  any  action  without  proving  that 
it  has  paid  its  annual  Ucense  last  due,-  a  cor- 
poration whidi  had  no  capital  stock  was  not 
required  to  pay  any  license,  and  could  maintain 
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an  action  without  pioot  of  payment  of  sncb 
fee. 

[Ed.  Note.— For  other  caaea,  lee  Ooroorationa, 
Cent  Diff.  H  1010^  1911.  191S-19n»^  2090; 
Dee.  mgr%  3»».*] 

Department  2.  Appeal  from  Superior  Court, 
Flwce  Conntr ;  M.  Ia  Clifford,  Jndg& 

Action  by  the  Mntaal  Home  Association 
against  the  Joe's  Bay  Trading  Company. 
From  a  Judgment  sustaining  a  denuirrer  to 
the  complaint,  plaintiff  anpeala,  Bermed 
and  remanded,  with  directions. 

Jas.  J.  Anderson,  of  Tacoma,  for  appellant 
Lund  &  Land,  of  Tacoma,  for  reapondesit' 

MAIN,  X  nils  action  is  brought  for  the 
purpose  of  recovering  the  reasonable  rental 
Talae  of  the  premises  owned  by  the  plaintiff, 
but  occutded  by  the  defendant 

To  the  plaintiff's  third  amended  complaint 
a  demurrer  was  interposed  and  sustained 
by  the  trial  court  Thereupon  the  plaintiff 
elected  to  stand  upon  its  complaint  and  re- 
fused to  plead  further.  The  action  was  dis- 
missed. The  appeal  follows. 

The  appellant.  In  its  third  amended  com- 
plaint, attempts  to  plead  two  causes  of  ac- 
tion, separately  stated.  It  is  therein  alleged 
that  the  appellant  Is  a  corporation,  organized 
under  and  by  virtue  of  the  laws  of  the  state 
of  Washington  providing  for  the  incorpora- 
tion of  benevolent^  sdentlflc,  charitable,  or 
temperance  societies;  that  the  same  is  not 
organized  for  pecuniary  profit;  and  that  It 
has  no  cai^tal  stock.  There  is  also  set  out 
In  the  complaint  a  copy  of  the  articles  of 
Incorporation,  and  from  an  inspection  it 
appears  that  nowhere  in  the  articles  Is  It 
provided  that  the  coijMratlon  shall  have  a 
capital  stock.  It  Is  not  alleged  as  a  part  of 
either  cause  of  action  that  tbe  appellant  has 
paid  its  annual  Ucoise  fee  last  due. 

The  sole  point  at  Issue  here  is  the  ques- 
tion whether  or  not  a  cause  of  action  is  stat- 
ed in  the  third  amended  complaint  without  al- 
leging the  payment  of  the  last  annual  li- 
cense fee.  If  the  appellant  is  required  to 
pay  an  annual  license  fee  before  It  is  permit- 
ted to  maintain  an  action,  it  must  be  by  rea- 
son of  a  statutory  reQuironent  Aside  from 
statute  Uiera  would  be  no  sodi  dat7  resting 
upon  it 

By  section  8714,  Rem.  &  BaL  Code,  It  is  pro- 
vided: "Every  corporation  incorporated  under 
the  laws  of  this  state,  and  every  foreign  corpo- 
ration having  its  articles  of  incorporation  on 
file  in  the  office  of  the  secretary  of  state,  shall, 
on  or  before  the  first  day  of  July  of  each 
and  every  year,  pay  to  the  secretary  of  state, 
for  the  use  of  the  state,  the  following  license 
fees:  Every  corporation  having  a  capital 
stock,  fifteen  dollars.  •  •  • "  And  section 
3716  provides:  "No  corporation  shall  be  per- 
mitted to  commence  or  maintain  any  suit, 
action  or  proceeding  in  any  court  of  this 
stat^  without  alleging  and  proving  that  it 


has  paid  its  annual  license  fee  last  due. 
*  *  *"  Section  S715  is  general  in  its  terms, 
and  provides  that  no  corporation  shall  com- 
mence or  maintain  an  action  without  alleg- 
ing and  proving  tlie  payment  of  the  annual 
license  fee  last  dua  It  is  necessary,  then, 
to  determine  the  amount,  if  any,  of  tbe  U- 
camo  fee  fixed  by  statute.  The  section  flrat 
above  quoted  requires  that  every  corporation 
having  a  capital  stodL  pay  an  annual  license 
fee  in  the  sum  of  $15  on  or  before  the  1st 
day  of  July  of  each  and  every  year.  While 
the  language  of  this  section  is  broad  and 
comprehensive  in  Its  opening,  yet  in  its  ap- 
plication it  Is  limited  by  the  provision  which 
fixes  the  amount  of  tiie  fee.  There  Is  no 
provision  therein  which  fixes  the  amount  of 
any  annual  license  fee  for  a  corporation 
which  does  not  have  a  capital  stock.  In  the 
absence  of  the  amount  of  the  fee  being  fixed 
In  the  statute,  it  is  clear  that  none  can  be 
demanded.  The  appellant.  In  Its  complaint, 
alleges  that  It  Is  organized  without  capital 
stock;  and  the  articles,  a  cc^y  ctf  which 
Is  set  out  therein,  confirm  this  allegation. 
These  sections  of  the  statute  not  b^ng  ap- 
plicable to  tiie  SE^llant  corporation,  the 
court  erred  in  sustaining  the  demurrer  to  the 
causes  of  action  set  out  In  the  third  amended 
complaint  EUaisburg  No.  20  T.  OoUlns,  68 
Wash.  04,  122  Pac.  002. 

The  ludgmuit  will  be  reversed  and  the 
cause  remanded,  with  direction  to  tiie  su- 
perior court  to  OTflmile  tiie  demnner. 

CROW,  C  J.,  and  BLLI8,  rULU&BTON, 
and  MOBBIS,  JJ.,  concur. 


NILSSON  T.  McDOLB  et  aL 
(Supreme  Court  of  Washington.  May  1, 1913.) 

1.  PABTHnaSIF         40*)  — BSIABUSHHENT  — 

EvioKNOft— Decubationb  or  Pabtnbbs. 

Where  plaintiff  sued  two  persons  as  part- 
ners and  both  denied  the  existence  of  the  part- 
nership, evidence  of  declarations  by  each  at  dif- 
ferent times  to  different  persons,  in  the  absence 
of  the  other,  *that  a  partnership  relation  existed 
between  them  was  admissible  against  both  to 
establish  a  partnership. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  IS  67-73 ;  Dec  Dig.  |  40.*] 

2.  Paetnebship  a  49*)  —  Remoteitebs  —  Br- 

Where  plaintiff  sold  goods  to  an  alleged 
firm  in  1010  and  1011,  declaratlonB  by  defend-  • 
anU,  made  in  1908  and  lOOB,  that  they  were  In 
partnerahip  were  not  objectionable  for  remote- 
ness, under  the  rule  that  where  a  partnership 
is  proved  to  exist  at  one  time,  it  is  presomed  to 
continue,  so  long  as  the  parties  do  the  same 
business  in  the  same  way  and  in  the  same  gen- 
eral locality,  and  hold  tnemselves  oat  as  part- 
ners and  are  dealt  with  as  such. 

[EM.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  H  67-73;  Dec  Dig.  |  49.*] 

Department   1.    Appeal   from  Superior 
Court,  Columbia  County;  Thos.  Neill,  Judge. 
Action  by  Lars  NUsson  against  O.  W.  Mc- 
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Dole  and  another.  Judgment  for  plaintiff 
tot  part  of  tbe  relief  demanded,  and  be  ap- 
peals.   Reversed,  and  new  trial  Kranted. 

T.  P.  Qoee,  of  Walla  Walla,  and  A.  F.  Ap- 
pleton,  of  Dayton,  for  appellant  F.  A  Oar- 
recht,  of  Walla  Walla,  and  Haidy  B.  Hamm, 
of  DaTtoo.  ft>r  reBpondaUs. 

MOUNT,  J.  The  ptelntlff  brought  this  ac- 
tion to  recoTBT  opon  three  sqiante  blUa  for 
goods,  wares,  and  merebandlse  alleged  to 
have  been  sold  to  fte  dtfoidanta  as  a  co- 
partnmhip.  Two  of  these  bills  were  assign- 
ed to  tbe  plaintiff.  The  complaint  alleged 
that  tbe  defendants  were  copartners  in  the 
years  X910  and  1011  at  the  time  tibe  goods 
were  so  sold  to  them.  It  Is  also  allied  that 
th«  goods  BO  sold  were  of  the  reasonable  val- 
ue of  9680.42,  no  part  of  which  has  been 
paid.  The  deTendants  answered  s^arately. 
O.  W.  McDole  admitted  the  purchase  of  tiie 
goods  upon  bis  personal  accoont  and  denied 
tbe  value  as  allied.  He  dmled  that  A.  S. 
McDole  was  a  pardier  and  alleged  that  the 
deftodant  A.  S.  McDole  was  his  son  and 
worked  for  him  for  hire,  and  was  to  receive 
as  pay  for  such  work  one-fourth  of  the  crop 
grown  upon  certain  lauds.  The  defendant 
A.  8.  McDole  dented  that  he  was  a  partner 
of  his  father,  and  denied  all  of  the  allegap 
tlons  of  the  complaint  He  also  alleged  that 
he  was  working  for  hire  for  his  father  and 
waa  to  receive  as  pay  one-fourth  of  the  crop 
upon  certain  lands.  This  new  matter  was 
denied  by  reply.  Tbe  case  was  tried  to  the 
court  and  a  Jury.  After  all  the  evld^ce  was 
Introduced,  the  Jury  found  a  verdict  against 
O.  W,  McDole,  but  in  favor  of  tbe  defendant 
A  S.  McDole.  A  Judgment  was  entered  ac- 
cordingly. 

[1]  The  appellant,  at  the  trial,  sought  to 
show  a  copartnership  relation  existing  be- 
tween tbe  defendants  In  190S,  prior  to  the 
time  the  goods  were  purchased,  by  showing 
that  the  respondent  A.  S.  McDole  at  that 
time  stated  to  a  witness  by  the  name  of  Blue 
that  he  and  his  father,  O.  W.  McDole,  were 
partners  (this  statement  was  not  made  in 
the  presence  of  bis  father,  O.  W.  McDole); 
that  about  the  same  time,  but  not  In  the 
presence  of  A.  S.  McDole,  O.  W.  McDole  told 
tbe  witness  that  he  and  bis  son,  A  S.  Mc- 
Dole, were  in  partnership  In  tiie  farming 
business;  that  afterwards  In  the  year  1909 
the  same  witness  had  another  conversation 
with  A.  S.  McDole,  In  which  said  McDole 
told  him  that  be  and  bis  father  were  part- 
ners. This  evidence  was  objected  to  and  ex- 
cluded by  tbe  court  upon  the  ground  that  the 
declarations  of  one  partner,  not  In  the  pres- 
ence of  the  otber,  were  not  admissible  to 
prove  a  partnership  against  the  other  part- 
ner, and  upon  tbe  further  ground  that  the 
conversation  occurred  a  year,  in  one  instance, 
nud  two  years  In  the  otber,  prior  to  tbe  time 
the  goods  were  purchased.  We  are  of  tbe 
opinion  that  this  ruling  of  tbe  trial  court 


was  error.  The  general  rule  Is  as  stated  in 
Akers  v.  Lord,  OT  Wash.  179,  121  Pac.  51: 
"There  Is  some  claim  in  appellants*  brief 
that  Bernard  Krakenberger  was  a  partner 
of  Wright  There  is  no  evidence  in  the  rec- 
ord upon  which  such  an  assumption  can  be 
based.  The  only  evidence  Is  admissions  of 
Wright  to  various  dealers  with  whom  he 
sought  credit  that  Krakenberger  was  inter- 
ested with  bim.  Such  declarations  or  ad- 
missions by  Wright  were  not  competent  nor 
admissible  as  against  Krak^berger.  When 
a  partnership  is  admitted  or  estaUlsbed, 
the  declarations  of  one  partner  will  to  a 
large  extent  bind  the  other  partners:  but 
whore  the  issue  is  the  eatabUsbment  of  a 
partnership  between  two  men  the  relation 
cannot  be  established  against  one  by  the 
admission  of  the  other." 

This  is  tbe  rule.  But  wb^e  each  of  the 
parties  makes  statements  at  different  times 
as  to  their  relationship  the  same  may  be  re- 
ceived for  the  purpose  of  binding  the  one 
who  made  the  statement — not  for  tbe  pur- 
pose of  binding  the  otber.  It  Is  argued  by 
the  respondent  that  O.  W.  McDole  admitted 
full  liability  tn  his  answer,  and  no  evidence 
was  necessary  to  bind  him.  It  is  true  that 
he  had  assumed  the  sole  liability  by  bis  an- 
swer to  the  effect  that  he  bad  purchased  the 
goods,  but  be  had  denied  the  copartnmhlp 
relation  and  liability  as  alleged  in  the  com- 
plaint His  statements,  if  made,  that  he 
sustained  the  i^ation  of  partner  to  hia  son 
were  some  evid^ioe  against  btm  of  the  fact 
that  sndi  relaUfoiablp  existed;  and  edmllar 
statanentB,  If  made,  the  son  to  the  same 
or  another  party  would  be  some  evidence 
against  the  son.  These  admtesiona,  If  made, 
by  eadi  of  the  parties  at  different  times  to 
different  persons  were  competent  to  be  re- 
ceived against  the  ropondenta  and  to  go  to 
the  Jury. 

"It  la  sometimes  said  that  the  admission 
of  one  is  not  evidence  against  the  otb«s. 
by  which  Is  meant  that  vrben  tb»  plaintiff 
ftiils  in  bis  proof  against  any  one  monber 
of  the  alleged  firm,  he  cannot  recover,  bow- 
ever  strong  and  overwhelming  may  be  the 
evidence  arising  from  the  admlSBlons  or  con- 
duct of  the  other  defoidanta  who  are  sued: 
for,  In  order  to  sustain  his  case,  be  must 
connect  each  and  every  one  by  their  own 
admissions  or  a<^owledgmenta.  But  to  ef- 
fect this  the  plaintiff  has  a  right  to  prove 
one  thing  at  a  time,  to  add  fact  to  fact,  from 
which  the  Jury,  who  must  Judge  from  tbe 
whole  case,  may  infer  tbe  existence  of  tbe 
partnership."  Welsh  v.  Speakman,  8  Watts 
&  S.  (Pa.)  257. 

[2]  We  think  this  rule  is  applicable  in  this 
case.  Tbe  objection  that  these  statements 
were  made  in  1908  and  1909,  a  year  or  two 
previous  to  the  time  when  these  goods  were 
sold.  Is  not  sufficient  to  exclude  tbe  evidence, 
because,  where  a  partnership  Is  proven  to 
exist  at  one  time,  it  is  presumed  to  continue. 
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so  long  aa  tbe  parties  do  tbe  same  business 
Id  the  same  way  and  In  tbe  same  general 
locality,  and  hold  themselves  out  as  partners 
and  are  dealt  with  as  snch.  The  burden  Is 
cast  vpoa  such  parties  to  OTercome  this 
presumption  by  showing  that  the  partnership 
has  been  dlssolTed  or  discontinued,  or  that 
creditors  did  not  deal  with  them  as  copart- 
ners. Alaska  Banking,  etc.,  Oo.  V.  Simmons, 
67  Wash,  ers,  122  Pac.  319. 

We  think  the  erldence  offwed  should  have 
been  permitted  to  go  to  the  Jury,  so  that  the 
jury  might  determine  from  all  the  facts  and 
surroundings  whether  or  not  the  defendants 
were  partners  at  the  time  these  goods  were 
pmehased.  and  srhether  credit  was  given  to 
the  copartnership  as  such. 

Other  errors  are  assigned  in  the  brltf,  but 
ar^.  not  dlacnssed.  The  appeal  to  based  upon 
the  rejection  of  this  erldenca 

Rerersed  and  remanded  for  a  new  trial. 

GBOW.  a  J.,  and  PARKBB,  BLUS,  and 
OHADWIOK,  33^  concnr. 


PASCO  BBOLAUATION  GO.  t.  BANKBRT. 
(Bivxene  Cioort  of  Washington.  ICay  6,  IdlS.) 

1.  Watbu  and  Water  Coubsbs  (|  !167»>— 
Chabgb  tor  Water— I/XABiLrrr. 

A  contract  between  a  landowner  and  an  Ir* 
rigatioQ  company  provided  that  the  company 
would  conatmct  an  Irrigation  system  in  the  vi- 
cini^  of  the  owner's  land  and  convey  to  him  a 
water  right  to  serve  one^balf  of  his  land,  In  con- 
sideration of  which  the  owner  would  convey  the 
other  one-half  to  a  subsidiary  of  the  company ; 
that  the  owner  would  pay  to  the  company  an 
annual  charge  for  water  of  $6  an  acre ;  that 
it  should  have  a  lien  oi»  tlw  land  therefor ;  that 
the  company,  at  Its  option,  might  abut  off  the 
water  from  the  lands  of  any  user  who  should 
be  In  arrears  for  "maintenance  charges,"  and 
might  enforce  any  lien  which  should  have  at- 
tached on  account  of  such  charges.  Upon  com- 
pletion of  the  Iniration  system,  the  company 
conveyed  a  water  ngfat  to  24  acre  Inches  ox  wa- 
ter an  acre,  or  so  much  as  was  necessary  to  ir- 
rigate tbe  umd.  by  a  deed  which  provided  that 
the  owner  should  pay  "for  tbe  use  of  said  wa- 
ter" |5  an  acre,  which  "shall  entitle  said  wa- 
ter user  to  the  use  of  18  acre  inches,"  or  so 
much  as  might  be  necessary  for  the  irrigation 
of  the  lands,  and  3Q  cents  per  acre  inch  or 
fraction  for  all  water  In  excess  of  18  acre  inch- 
es ;  tluit  the  owner  should,  on  or  before  March 
1st  each  year,  notify  the  company  of  the  qnan- 
tl^  of  water  desired  by  him  during  that  sea- 
son J  that  the  charges  should  be  payable  one- 
half  on  or  before  March  IStb,  and  the  balance 
00  or  before  June  15th ;  and  tliat  the  company 
should  have  a  lien  for  such  chaiges.  Held,  that 
the  charge  of  S5  an  acre  was  a  maintenance 
charge  for  which  the  owner  was  liable,  whether 
be  used  any  water  or  not ;  and  hence  he  could 
not  avoid  liability  by  refusing  to  take  water. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  312 ;  Dec  Dig.  | 
257.*] 

2.  Watebs  and  Water  Coubsbs  (!  254*)— 

GONTKACTB  —  CONBTBUCTION  —  "OBAVITT 

Flow." 

A  contract  between  a  landowner  and  an 
irrigation  company  provided  that  the  company 
would  deliver  water  to  a  point  within  one  mile 


of  tbe  owner's  land,  and  to  such  elevation  as 
would  permit  the  water  to  be  carried  to  the 
highest  point  upon  Us  land  by  gravify  flow. 
It  completed  Its  main  pipe  line  to  within  one 
mile  of  the  land  at  an  elevation  14  feet  lower 
than  the  highest  point  on  the  owner's  land,  but 
there  was  sut&dent  pressure  in  the  pipe  line  to 
raise  the  water  through  a  pipe  line  connected 
therewith  to  such  highest  point,  and  by  the 
installation  of  a  stanopipe  16  feet  high  water 
could  be  carried  to  the  higtiest  point  by  flumes. 
Under  an  agreement  with  and  at  the  expense 
of  tbe  owner  and  others,  a  lateral  pipe  line  was 
constructed  to  within  700  feet  of  such  land, 
from  which  lateral  water  could  be  delivered  to 
tbe  highest  point  by  flumes  by  means  of  a  stasd- 
pipe  6  feet  high.  The  company  agreed  with  the 
owner  and  others,  at  their  expense,  to  construct 
a  sublateral  along  the  owner's  land  which 
would  carry  the  water  to  the  highest  point; 
but  it  was  not  constructed  because  the  owners 
refused  to  pay  for  it,  on  tbe  ground  that  the 
estimate  of  the  cost  was  too  high.  Tbe  com- 
pany was  ready  and  willing  to  construct  a 
standpipe,  either  on  the  main  pipe  line  or  the 
lateral :  but  tbe  owner  failed  to  dgnlty  where 
he  wished  delivery.  Held,  that  the  company 
had  complied  with  the  contract^  since  a  flow  of 
water  through  a  pipe  line,  without  other  aid 
than  the  hydraulic  pressure  furnished  by  grav- 
ity, where  there  were  no  qualifying  words  neg- 
ativing confinement  In  pipes  or  tbe  use  of  pres- 
sure, would  be  Included  in  the  term  "gravity 
flow,"  and  a  delivery  by  means  of  a  standpipe 
into  flumes  of  a  reasonable  height  would  also 
meet  the  terms  of  the  contract,  especially  as 
the  parties  so  construed  the  contract,  as  evi- 
denced by  the  agreements  for  the  constmctlon 
of  the  lateral  and  sublateraL 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  311 ;  Dee.  Dig.  i 
254.*] 

Department  2.  Appeal  from  Superior 
Court,  Franklin  Ooonty;  O.  B.  Holcomb, 
Judge. 

Action  by  the  Pasco  Reclamation  Company 
against   Charles  Rankert    Jodgment  for 

plaintiff,  and  defendant  appeals.  Affirmed. 

E.  B.  Noland,  of  Pasco,  for  appellant 
DrlscoU  &  Leonard,  of  Pasco,  and  Parker  ft 
Richards,  of  North  Yakima,  for  respondent 

ELLIS,  J.  Id  this  action  the  plaintiff  seeks 
to  foreclose  a  lien  upon  certain  lands  of  the 
defendant  for  annual  water  charges  for  the 
year  1911,  claimed  to  be  due  under  a  con- 
tract and  a  water  right  deed  made  in  pur- 
suance thereof.  On  June  26,  1909,  the  de- 
fendant, as  party  of  the  first  part,  and  the 
plaintiff,  as  party  of  the  second  part,  made  a 
contract  In  duplicate,  wherein  the  plalntlfC 
agreed  to  construct  an  Irrigation  system  In 
tbe  vicinity  of  the  defendant's  land  sufficient 
to  perpetually  supply  water  between  April 
1st  and  October  1st  of  each  year  to  the  ex- 
tent of  1%  acre  feet  a  year,  and  to  convey 
to  the  defendant  a  water  right  to  serve  one 
half  of  his  land  described  in  the  contract. 
In  consideration  of  this  agreement  the  de- 
fendant agreed  to  convey  tbe  other  half  of 
his  laud  to  Pasco  Fruit  Lands  Company,  a 
subsidiary  corporation  of  tbe  plaintiff,  and 
party  of  tbe  third  part  to  the  contract.  The 
contract,  among  other  things,  provided  that 
the  first  party  should  pay  to  the  second  party 
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an  annual  diarg«  for  the  water  of  $5  an 
acre,  and  that  the  second  part?  ibould  bare 
a  Hen  npon  the  land  for  which  water  rights 
were  to  be  famished  for  this  aDoual  charge, 
and  farther  declared  "that  when  the  party 
of  the  second  part  *  •  •  shall  he  able  to 
deliver  the  water  to  a  p<^t  wlthfn  one  mile 
of  said  land,  •  •  «  and  to  each  elevation 
as  will  permit  the  water  to  be  carried  to  the 
highest  point  npcm  said  land  by  gravity  flow. 
It  shall  be  deoned  to  have  completed  aald 
system,  as  herein  provided  for."  ■ 

On  Febmary  28, 1911,  the  manager  of  the 
reclamation  company,  stating  that  it  had 
complied  with  the  terms  of  the  agreement, 
demanded  and  received  from  the  d^endant 
a  deed  to  Pasco  Fruit  Lands  Company,  con- 
veying to  it  the  land  which,  1^  the  contract, 
was  to  be  so  conv^ed  on  comidetion  of  the 
system,  and  at  the  same  time  delivered  to 
the  defendant  the  water  right  deed  to  serve 
the  other  half  of  the  land.  This  deed  con- 
veyed a  water  right  in  perpetuity  to  24  acre 
inches  of  water  an  acre,  or  so  much  there<tf 
as  necessary  to  irrigate  the  land,  during  the 
irrlgatioa  season  from  April  ist  to  October 
1st  each  year.  This  right  was  subject  to 
enumerated  conditions,  among  th«n  the  fol- 
lowing, which  we  deem  material  to  tiie  pres- 
ent Inqnlry : 

"2.  Said  water  shall  be  delivered  at  a  point 
not  greater  than  one  mile  distant  frcnn  the 
lands  herdn  described,  and  at  such  elevation 
as  will  permit  snCh  watOT  to  be  conv^ed  to 
the  highest  point  on  said  lands  \>f  means  of 
gravity  flow.  The  works  and  conduits  neces- 
sary to  conduct  said  water  to  said  lands 
from  such  point  or  points  of  delivery  shall 
be  constructed  and  maintained  by  the  water 
user.  •  • 

"6.  The  water  user  shall,  on  or  before  the 
l»t  day  of  March,  ea<A  year,  file  with  the 
company  a  notice  in  wrlUng  specifying  the 
quantity  of  said  watw  whi^  he  wishes  to 
use  during  the  ensuing  IrrigaUcm  season,  and 
upon  filing  audi  notice  he  shall  be  oitltled 
to  the  use  of  such  qiedfied  quantity  only 
durbv  such  season. 

^T.  The  water  user  shall  pay  to  the  com- 
.pany  at  its  office  at  Pasco,  Wadilngtm,  for 
,the  use  of  said  water,  annual  Charges  as 
follows:  Five  doUan  (¥6.00)  per  acre  for 
each  and  every  acre  of  tiw  lands  he)^n  de- 
scribed, which  payment  shall  oiUtle  said  wa^ 
tor  user  to  the  nse  of  ^ghteen  (18)  acre  inch- 
es of  water  per  acre,  or  so  much  tliereof  as 
may  be  necessary,  for  the  irrigation  of  said 
lands;  and  for  all  water  used  in  excess  of 
18  acre  inches  per  acre  he  shall  pay  thlrty- 
flve  &Si  cento  per  acre  inch,  or  'fraction 
thereof,  fbr  each  and  every  acre  of  said 
landa 

"8.  Beginning  with  the  year  1911,  the 
(diarges  mentioned  In  the  foregfdng  para- 
graph shall  be  due  and  payable:  One-half 
on  or  b^ore  Jfarch  ISth  and  the  balance  on 
or  before  JwM  ISth^  in  each  year. 

"a  The  company  shall  have  a  lien  iqwn 


the  lands  herdnbefore  described  for  the  an- 
nual charges  mentioned  in  paragraph  sevm 
C7)  hereof.   •  • 

The  cause  was  tried  to  the  court,  flndings 
were  made  in  favor  of  the  i^lntlff,  a  judg- 
ment for  $46  and  interest  from  June  IS, 
1911,  was  rendered  against  the  defendant, 
and  a  decree  foredostng  the  Uen  tlieretor 
and  ordering  a  sale  of  the  land  to  pay  the 
same  was  entered.  The  defendant  axqwaled. 

There  are  many  assignments  of  enor,  bat 
they  are  all  argued  nndw  two  heads  and 
may  be  so  etmsidwed : 

Ml  1.  The  aivellant  bontmds  that  ttie  ood- 
tract  and  water  right  deed  created  no  ob- 
ligation on  his  part  to  pay  ajiy  annual  charg- 
es until  he  should  tngln  to  use  the  watv. 
The  argument  la  ttut  paragraph  6  of  the 
water  right  deed,  requiring  the  "water  aqpr," 
on  or  before  Uarch  1st  of  each  year,  to  give 
notice  specifying  the  quantity  of  water  he 
wishes  to  use  during  the  ensuing  irrlgatioa 
season,  and  paragnph  7,  providing  tliat  he 
shall  pay,  *'for  the  me  of  said  watw,"  the 
annual  charges  thereinafter  designated,  evi- 
dence an  Intention  that  the  charges  are  for 
the  actual  nse  of  water,  and  not  for  the  t^t 
to  use  it,  and  that  the  rifi^t  to  ose  the  wa- 
ter in  perpetuity  had  already  been  paid  for 
1^  the  conveyance  of  half  of  the  aj^lant's 
laud.  This  last  contoitloa  may  be  disposed 
of  at  once.  It  Is  obviously  unsound,  (dnce  to 
give  the  conveyance  that  force  would  make 
it  ft  perfect  defense  to  a  claim  for  payment 
tm  any  amount  of  water  actually  used  up  to 
the  24  acre  inches  an  acre  specified  in  the 
water  right  deed,  and  would  render  all  re- 
maining provtslons  in  that  deed  as  to  pay- 
ments absolutely  meaningless,  thoui^  express 
conditions  at  the  grauL  The  respondent  con- 
tends that  the  iwovlaion  for  the  payment  at 
the  annual  diarge  of  |6  an  acre  was  intend- 
ed as  a  maintenance  charge  entitling  appel- 
lant to  use  IS  acre  Inches  of  watw  an  acre, 
and  that  this  payment  was  not  depoidait 
upon  actual  use^  but  mm  for  the  privilege  to 
use  that  amount  <^  water,  whetha  the  iwlrt- 
lege  was  actually  ezerdsed  or  not  TbA 
question  presented  is  one  of  intention,  to  be 
determined,  not  by  Isolated  phrases  in  the 
water  right  deed  alone,  but  by  all  pertinoit 
recitals,  both  In  the  deed  and  in  the  Initial 
contract  referred  to  in  and  mad«  a  part  of 
the  deed.  The  initial  contract  provided  "that 
said  first  parties  •  •  •  shall  pay  to  the 
j»ld  party  of  the  second  part  *  *  *  an 
annual  charge  for  said  water  of  fS  per  acre^ 

*  *  *  one-half  thereof  to  be  paid  on  or 
before  March  20th,  and  one^ialf  on  or  before 
June  20th  of  each  year;"  and  again  it  pro- 
vided that  "said  party  of  the  second  part 

*  •  *  shall  have  a  lien  npon  the  real  es- 
tate for  whidi  water  righto  are  to  be  furnish- 
ed hereunder  for  said  annual  charge  of  |5 
per  acre^  and  said  second  party  shall  Imve 
the  right,  at  ite  option,  to  shut  off  the  water 
from  the  luids  of  any  user  who  shall  be  tp 
arrears  for  maintenance  charges,"  and  may 
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also  "enforce  any  Uen  wbldi  shall  bare  at- 
tached to  said  lands  on  account  of  sach 
charges."  Nowhere  In  the  initial  contract 
do  we  find  any  words  Indicating  that  actual 
nse  of  water  shall  be  a  prweQalBlte  to  the 
annual  charge  of  $6  an  acre,  or  to  the  attach- 
ing of  the  lien  therefor.  On  the  contrary,  we 
find  the  charge  in  the  aboTO-qnoted  proTislou 
referred  to  spedflcaUy  aa  a  maintenance 
charge.  A  reading  in  context  of  the  differ- 
ent proTlsiona  at  the  water  right  deed  leads 
to  the  aame  resnlt  Paragraph  7  of  the  deed 
proTldes  (we  italicise  for  emphasis)  that  the 
water  oaer  shall  pay,  "for  the  use  of  said 
water,  annnal  charges  as  follows :  Five  dol- 
lars ($6.00)  per  acre,  •  •  •  whl<^  pay- 
ment »haU  entitle  aoid  water  to  the  we  of 
18  acre  Inches  of  water  per  acre,  or  to  much 
thereof  as  may  be  necettary,  for  the  irriga- 
tion of  said  lands;  and  for  tUl.vjater  tued 
in  excess  of  18  acre  inches  per  acre  he  shall 
pay  thlrty-flre  (35)  cents  per  acre  inch,  or 
fraction  thereof.  •  •  • »  The  words  of 
this  paragraph  relied  upon  by  the  appellant, 
*Yor  the  use  of  said  water,"  while  iotroduc- 
ing  the  subject  of  annual  charges,  are  not 
controlling  of  the  specific  provisions  for  pay- 
ment Immediately  following.  That  the  pay- 
ment of  $5  an  acre  Is  not  dependent  upon  the 
amount  of  water  actually  used  is  obvious, 
since  the  payment  is  clearly  the  same,  wheth- 
er much  or  Uttle  is  used,  up  to  the  limit  of 
18  acre  Inches.  That  this  payment  may  not 
be  avoided  by  refusing  to  nse  any  water  Is 
equally  obvious,  since  the  payment  of  ^  an 
acre  Is  to  entitle  the  water  user  to  the  use 
up  to  the  18  acre  Inches.  This  Is  made  plain 
by  the  further  provision  for  payment  at 
S5  cents  an  acre  for  all  vsater  used  In  ex- 
cess of  that  limit  It  seems  clear  that  actu- 
al use  or  the  amount  used  are  only  impor- 
tant factors  when  the  minimum  payment 
of  $5  an  acre  Is  to  be  exceeded,  and  that 
the  parties  Intended  that  the  respondent 
should  be  ready  to  supply,  and  the  appellant 
should  be  entitled  to  take,  at  least  18  acre 
inches  of  water,  and  that  the  appellant  un- 
dertook to  pay  the  (S  an  acre  as  a  minimum 
annual  charge^  whether  he  took  none,  any 
part,  or  all,  of  that  amount.  This  construc- 
tion is  made  unavoidable  by  paragraph  8. 
The  provision  therein  that,  "beginning  with 
the  year  1911,  tlie  charges  *  •  *  shall  be 
due  and  payable,"  would  be  naeless  and  mean- 
ingless If  all  payments  were  to  be  dependent 
upon  actual  use.  While  not  so  named  In  the 
watw  right  deed,  this  jnyment  of  |B  an 
acre  was  clearly  Intended  as  in  the  nature  of 
a  maintenance  charge,  and  was  so  designated 
in  the  Initial  contract,  which  was  made  a 
part  of  the  deed.  If  the  respondoit  was 
ready  to  deliver  the  water,  the  aiH>ellant  can- 
not avt^d  tlie  p^nnient  of  this  diarge  by  re- 
fusing to  take  It 

In  Fresno  Oanal  ft  Irrigation  Oo.  t.  Dun- 
bar, 80  CaL  B30,  22  Pac.  276,  the  contract 
was  In  some  respect  analogous  to  the  con- 
tract here.  By  the  contract  the  water  com- 


pany sold  to  tbo  water  user  for  a  mon^  con- 
sideration a  water  right  for  his  land,  and  the 
water  user  agreed  to  pay  an  annual  charge 
"after  the  water  shall  first  be  brought  to 
the  said  land."  The  contract  also  provided 
for  a  Uen  on  the  land  to  secure  the  annual 
payments.  The  court  held  that  the  defoidant 
could  not  avoid  the  Uen  by  a  Cailnre  to  take 
the  water. 

In  Purser  v.  Baker,  129  Cal.  607,  62  Pac. 
190^  r^ed  upon  by  appelant  the  oonlzact 
provided  that  the  defendant  should  pay  "an- 
nually on  the  first  day  of  December  the  sum 
of  92  per  acre  for  the  use  of  water  on  the 
above-described  land.  •  •  •  Said  water 
shall  be  used  by  the  party  of  the  second  part 
for  BO  odier  purpose  than  for  the  Irrigation 
of  said  land  and  tor  domestic  purposes  on 
said  land  during  the  Irri^tion  thereof, 
*  *  *  nor  shall  the  party  of  the  secfflid 
part  be  requtrad  to  pay  any  sum  for  the  use 
of  water  for  the  year  or  years  of  cn^  failure 
by  reason  of  an  Insuffleient  supply  of  water." 
Then  was,  so  far  as  the  opinion  shows,  noth- 
ing in  the  omtract  lecmlring  the  defendant  to 
take  any  amount  of  water,  or  to  pay  a 
minimum  charge  for  the  privilege  of  using 
any  amount  In  that  case  it  was  the  clear 
intention  of  ttte  contract  that  pay  should 
only  be  required  for  water  actually  and  beue- 
Adally  used. 

It  would  be  a  bootless  task  to  further  re- 
view the  authorities  dted.  They  merely  em- 
phasize the  fact,  shown  by  the  two  we  have 
noticed,  that  each  contract  must  be  construed 
according  to  Its  terms.  The  contracts  in  the 
other  cases  dted  are  so  widely  variant  aa  to 
be  of  Uttle  Illustrative  aid. 

[2]  2.  It  is  next  contended  that  the  water 
was  not  deUvered  or  tendered  at  any  point 
within  one  mile,  from  which  It  could  be  car- 
ried to  the  highest  pt^nt  of  the  appellant's 
land  by  gravity  flow.  The  evidence  Is  con- 
clusive that  the  respondent  has  constructed 
its  Irrigation  system ;  that  Its  main  pipe  line 
runs  to  within  much  lees  than  a  mile  of  ap- 
pellant's land.  It  Is  conceded  that  at  a 
point  within  2,290  feet  of  the  appellant's  land 
the  ground  elevation  of  the  pipe  line  Is  412 
feet ;  while  the  ground  elevation  of  the  high- 
est point  of  the  appellant's  land  Is  426  feet, 
it  was  proved,  without  contradiction,  that 
the  pressure  in  the  pipe  Uoe  at  the  point  men- 
tioned will  raise  water  to  an  elevation  of 
440  feet,  and  that  a  pipe  line  connected  with 
the  respondent's  main  pipe  Une  at  this  point 
would  therefore  carry  the  water  to  the  high- 
est point  of  the  appellant's  land.  It  was  al- 
so proved,  without  contradiction,  that  by  the 
Installation  of  a  standplpe  16  feet  hl^  on 
the  respondent's  pipe  line  at  the  point  in 
question  water  could  be  carried  by  means  of 
a  flume  to  the  highest  point  of  the  appel- 
lant's land.  The  evidence  showed  that  the 
appellant  and  others,  on  March  10,  1911,  en- 
tered Into  an  agreemoit  with  the  respondent, 
anttaoriBlng  the  respondent  to  construct  a  lat- 
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eral  pipe  line  nmnlng  witUu  687  feet  of  the 
appellant's  land,  at  which  point  the  ground 
elevation  is  424  feet,  the  appellant  and  oth- 
ers to  be  serred  by  this  lateral  agreeing  to 
pay  the  actual  cost  of  conatructlcni,  and  that 
this  lateral  has  been  constructed.  It  was 
also  proved  that  on  March  17.  1911,  the  ap- 
pellant and  others  to  be  served  thereby  en- 
tered into  a  similar  agreement  with  the  re- 
spondoit  to  construct  a  sublateral  connecting 
with  the  lateral  above  mentioned  at  the  point 
nearest  to  the  appellant's  land,  and  nmnlng 
directly  to  and  along  the  north  line  of  the 
appellant's  land,  which  pipe  line  would  carry 
the  water  to  the  highest  point  of  the  appel- 
lant's land,  but  that  this  sublateral  has  not 
been  constructed  because  appellant  and  otbenB 
to  be  served  by  It  have  refused  to  pay  for  it 
Appellant's  refusal  was  not  on  the  ground 
that  piping  would  not  meet  the  terms  of  the 
water  right  deed,  but  on-  the  ground  that  the 
respondent's  estimate  of  the  cost  was  too 
high.  The  evidence  farther  shows  that  by 
the  construction  of  a  standi^pe  6  feet  high  at 
a  point  on  the  lateral  pipe  line,  already  con- 
structed, within  6S7  feet  of  the  appellant's 
land  the  water  can  be  delivered  by  means  of 
a  flume  and  ditch  to  the  highest  point  of  the 
appellant's  land.  The  appellant  has  never 
signified  a  desire  to  take  any  water  In  any 
way,  and  nas  never  indicated  to  the  respond- 
ent at  what  point  upon  its  pipe  line  or  upon 
the  lateral  he  de^es  delivery  to  be  made. 
The  respondent  expresses  a  willingness  either 
to  allow  the  appellant  to  connect  with  Its 
main  line  or  the  lateral  above  mentioned  by 
a  pipe  line,  or  to  Itself  construct  the  neces- 
sary Btandpipe  at  either  of  these  points  for 
delivery  into  a  flume.  We  think  that  under 
the  evidence  the  respondent  has  complied 
with  Its  contract  and  with  the  terms  of  the 
water  right  deed.  A  flow  of  water  through 
a  pipe  line,  without  other  aid  than  the  hy- 
draulic pressure  furnished  by  gravit?.  In  the 
absence  of  other  qualifying  words,  such  as 
"without  confinement  in  pipes,"  or  "without 
the  aid  of  pre^tsure,"  or  "by  means  of  open 
ditches  or  flumes,"  woiUd  be  included  in 
the  term  "gravity  flow."  By  the  two  agree- 
ments of  March  10th  and  March  17th,  above 
referred  to,  the  parties  themselves  have  so 
construed  Uie  Initial  contract  and  the  water 
right  deed.  If  the  respondent  has  made  an 
overestimate  of  the  cost  of  laying  these  pipes, 
which  was  the  only  objection  made  by  the 
appellant  to  paying  his  share  of  the  coat, 
then  the  appellant  should  construct  the  sub- 
lateral  pipe  line  carrying  the  water  to  hla 
land  for  himself  tinee  by  the  contract  and 
paragraidi  2  cS  the  water  right  deed  he  un- 
dertook to  conBtruct  and  maintain  the  works 
and  oonduita  necessary  to  conduct  the  wBtet 
to  bl8  land  from  the  point  of  delivery.  We 
are  not  impressed  by  the  argument  that^  it 
the  use  of  a  standidpe  for  the  purjKise  of  de- 
livery through  a  flume  be  permitted  at  all, 


stand[dpes  requiring  flumes  of  an  unreason- 
able height  might  be  constructed.  A  practi- 
cable delivery  which  would  permit  the  use  of 
flumes  of  a  reascHiable  height  would  meet  the 
terms  of  the  contract,  since  thoe  is  no  agree- 
ment that  the  water  shall  be  so  delivered 
as  to  be  conveyed  to  the  highest  point  <hi  the 
appellant's  land  In  ditches  without  the  use  of 
flumes.  The  evidence  fiUrly  shows  that  the 
<mly  reason  the  wat«r  has  not  bera  d^ivered 
to  the  appellant  is  because  ot  his  failure  to 
designate  any  point  from  which  he  desired  to 
take  the  water,  and  his  fiEdlore  to  constract 
the  necessary  conduit  thence  to  his  land,  as 
he  agreed  to  do.  The  respondent  can  do  no 
more  than  it  hag  done  until  the  at^ellant 
signifiM  where  and  how  be  dssirei  to  take 
the  water. 
The  Judgment  la  ofllnned. 

GROW,  0.  J.,  and  MAIN,  FULLKBTOK, 
and  MOUNT,  JJ.,  concur. 


OPEJON  V.  ENGEBO  et  ox. 
(Supreme  Court  of  Washington.   May  6,  1913.) 

1.  Vekdob  ano  Ptjbchaseb  (1 147*)— Tim  as 
Essence— Wazveb—Eetect. 

After  a  party  to  a  contract  for  the  sale 
of  realty  has  waived  the  clause  providing  that 
time  ahould  be  of  the  esaence  of  the  other  par- 
ty's obligation  to  conTey,  such  other  party  will 
not  be  in  default  until  after  a  demand  upon 
him  for  a  compliance  -witii  his  obUaatitni  and  a 
reasonable  time  in  which  to  eomp^  therewith. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  U  285-289;  Dea  Dig.  | 
147.*] 

2.  CojfTBACis  ({  S05*)— Modification— Pasol 
Extension  of  Tims  fob  Pebfobuance. 

The  time  for  performance  of  a  written  con- 
tract may  be  waived  as  well  aa  extended  by 
parol. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  «  1398,  1399.  1400^  1463,  UOi, 
1467-1475;  Dec.  Dig.  S  SOB.*] 

3.  VsNDOB  and  PubObabkb  144*)— DSUT 
IN  PEBFOBMAHOI  -—  BSTOPFEL  TO  ASSXBT 

Bbbach. 

Where  one  of  the  parties  to  a  contract  for 
the  sale  of  land  encouraged  the  prosecatioQ  of 
a  suit  to  quiet  the  other's  title  so  that  convey- 
ance might  be  made  to  him  and  acquiesced  in 
tbe  delay  in  tendering  the  deed  and  abstracts 
of  title,  he  could  not  assort  a  breach  of  the  con- 
tract upon  the  part  of  the  other  in  falling  to 
convey  within  the  time  agreed  upon. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent  IMg.  ||  271-276;  Dec  Dig.  | 
144.*] 

4.  Vendob  and  Pubchaseb  (J  100*)  —  Peb- 
FOBMANCE— Conveyance— Descbiption. 

Where  the  description  in  a  deed  tmdered 
In  performance  of  a  contract  for  the  sale  of  land 
conveyed  the  identical  property  which  was 
agreed  to  be  conveyed,  and  a  mathematical  cal- 
culation would  disclose  that  it  was  definite  and 
easily  susceptible  of  identification,  it  was  all 
that  the  law  required. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  324;  Dec  Dig.  {  160.*] 
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G.  YKNDOB  Am  PCBOHASBB  Q  188*)  CON- 
BTBUOnON  or  OOHTBAOr  —  RxnBKHOB  TO 

Put. 

Under  Rem.  A  BaL  Code,  I  7831,  provid- 
ing that  any  person  laying  off  any  town  ahall, 
prerioai  to  the  Bale  of  any  lots  therein,  record 
in  the  proper  office  a  ^lat  showing  the  atreetti, 
etc.,  a  purchaser  agreeing  to  conv^  a  lot  ac- 
cording to  en  unrecorded  plat  was  not  required 
to  procure  the  plat  to  be  filed. 

[Ed.  Note.— For  other  cases,  ae«  Vendor  and 
PurchaMT,  Cent  Dig.  H  284-237;  Dec.  Dig.  f 
133.*] 

Depertment  1.  Appeal  from  Snpeilor 
court;,  Spokane  County. 

Actkm  by  Oluf  Opejrai  agaliut  ICdward  nn- 
and  wUe.  Jndgmait  for  defendanta, 
and  E^alntiff  appeals.  Affirmed. 

Severln  iTersoo,  of  Spokane,  for  appellant. 
Parks  &  Day,  of  Spokane,  for  respondents. 

GOSE,  J.  On  the  14th  day  of  July,  1910, 
the  plaintiff  and  the  defendants  entered  Into 
a  written  contract  whereby  they  agreed  to  an 
exchange  of  certain  real  property;  the  de- 
fendants paying  $10  In  cash  and  agreeing  to 
pay  $1,490,  with  annual  Interest,  on  or  before 
the  14th  day  of  July,  1914,  the  agreed  differ- 
ence In  value  between  the  properties.  The 
contract  provides  that  the  plaintiff  will  sell 
and  convey  to  the  defendants  80  acres  of 
land,  describing  It,  by  warranty  deed,  giving 
abstract  showing  good  title  on  or  before  the 
14th  day  of  July,  1014,  when  the  defendants 
have  performed  all  the  covenants  and  agree- 
ments on  their  part.  The  defendants  agreed  to 
convey  to  the  plaintiff  by  warranty  deed,  "giv- 
ing abstract  showing  good  title,"  on  or  before 
the  30th  day  of  January,  1011,  "lot  2  In  block 
3  of  the  town  site  of  Dlshman,  according  to 
■  an  unrecorded  plat;  said  tract  or  parcel  of 
land  being  situated  In  the  N.  %  of  the  N.  B. 
%  of  the  N.  E.  ^  of  section  19  in  township  25 
north,  of  range  44  east,  W.  M.,  in  Spokane 
county.  Wash.,  and  said  lot  2  In  block  3  of 
said  addition  having  a  frontage  of  50  feet  on 
Spragne  avenue  between  Wilton  street  and 
Raymond  street  and  being  142  feet  In  depth 
as  shown  on  the  unrecorded  plat  of  Dish- 
man."  They  further  agreed  that,  In  case 
they  could  not  convey  a  good  title  to  the  lot 
at  the  time  spedfled,  "then  it  is  mutually 
agreed  between  the  parties  hereto  that  the 
said  premises  [meaning  the  lot]  are  of  tbe 
value  of  $1,S00,"  which  sum  the  defendants 
agreed  to  pay  to  the  plaintiff  on  or  before  the 
14th  day  of  July,  1914;  that  Is,  that,  upon 
the  happening  of  that  event,  $3,000  cash, 
with  interest,  was  the  consideration  to  be 
paid  for  the  plalntlfTs  property.  The  con- 
tract further  provided  that:  "Time  is  of  the 
essence  of  this  contract"  It  was  further 
agreed  that  the  respective  parties  would 
exchange  possession  of  their  lands  on  the 
20th  day  of  July,  1910,  and  that  they  might 
Improve  the  properties  as  they  saw  fit.  Tbe 
plaintiff  took  possession  of  the  lot  and  the 
residence  upon  It  on  the  20th  day  of  July, 


1910,  and  remained  in  possession  up  to  and 
Including  the  Slat  day  of  July,  1011.  The 
defendants  took  possession  of  the  80-acre 
tract  and  were  in  possession  at  the  time  of 
the  trial.  On  the  18th  di^  of  February,  1911. 
the  plaintiff  served  a  written  notice  upon  the 
defendants,  advising  them  that  th^  were  In 
deflinlt  in  having  failed  to  couTey  the  lot,  and 
that  he  would  require  tfaun  to  pay  $8,000  In 
cash  according  to  the  terms  of  the  contract 
On  the  19th  day  of  July,  1911,  he  notified  them 
in  wrltbig  that  tbey  were  in  default  In  hav- 
ing failed  to  convey  the  lot  and  In  having 
failed  to  pay  interest  aa  provided  in  the 
ccmtract,  and  that  he  canceled  and  terminat- 
ed the  contract  He  further  stated  In  die 
notice  that  he  surrendered  "the  possession" 
of  the  lot,  and  that  he  donanded  possession 
of  the  proper^  which  he  had  agreed  to  con- 
vey to  them.  On  the  2l8t  day  of  July  follow- 
tog,  the  defendants  tendered  the  plaintiff  a 
deed  of  conveyance  for  th»  lot,  with  cove- 
nants of  warranty  and  an  abstract  of  title. 
These  he  refused,  and  on  the  22d  day  of 
August  following  commenced  this  action  for 
tbe  recovOTy  of  the  possession  of  the  premis- 
es. Tba  def«idants  answered,  pleadliv  the 
contract  and  the  exchange  of  possession  of 
the  propwtles;  that  they  had  made  valuable 
improvements  upon  the  property  which  the 
plaintiff  had  agreed  to  convey  to  them;  and 
that  they  had  paid  the  Interest  due  upon  the 
contract;  alleged  a  tender  of  the  deed  and 
abstract  of  title,  and  set  up  facts  tending 
to  establish  a  waiver  of  the  essence  clause 
of  the  contract  The  plaintiff  replied,  deny- 
ing the  affirmative  matter  pleaded  in  the  an- 
swer, and  alleged  a  failure  to  convey  the  lot 
at  the  time  agreed  upon,  a  failure  to  pay  the 
Interest,  and  the  service  of  the  notices  as 
stated. 

The  court  found,  in  substance,  that  after 
the  making  of  the  contract,  and  on  the  20th 
day  of  July,  1910,  In  accordance  with  its 
provisions,  the  defendants  entered  into  pos- 
session of  tbe  acreage  property  whl<^  the 
plaintiff  agreed  to  convey  to  them;  that  they 
had  ever  since  been,  and  were  then.  In  the 
lawful  possession  thereof;  that  they  iiad  ex- 
pended labor  in  clearing  and  breaking  the 
land  and  improving  the  same  in  the  sum  of 
$1,000;  that  on  the  20th  day  of  July,  1910, 
in  pursuance  of  the  contract,  the  plaiptiff 
entered  Into  possession  of  the  town  lot  and 
remained  in  possession  thereof  up  to  and  in< 
eluding  the  21at  day  of  July,  1911;  that  the 
defendants  were  unable  to  give  good  title  to 
the  lot  on  the  30th  day  of  January,  1011, 
on  account  of  an  apparent  cloud  upon  the 
title  which  required  the  institution  of  an 
action  to  quiet  title  against  certain  unknown 
heirs;  that  the  defendants  informed  the  plain- 
tiff of  that  fact.. and  that  he  requested  the 
defendants  to  perfect  their  title  to  the  lot, 
and  agreed  that  they  should  have  a  reasona- 
ble time  in  which  to  do  so,  and  agreed  to 
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aoeqit  the  lot  upon  tlie  defaidants'  having 
perfected  their  title  within  a  reaaonaUe 
time ;  that  an  action  was  cominenced  porsu- 
ant  to  plaintiff's  reauest,  iHroaecuted  with  na- 
aonable  diligence,  and  terminated  in  favor 
of  the  defendants  and  their  grantors  on  the 
l8t  day  of  June,  1911.  The  coort  forther 
foODd  that  In  June,  1911,  the  defendants, 
being  ready,  able,  and  willing  to  perform 
their  part  of  the  contract,  offered  to  convey 
the  lot  to  the  plaintiff  by  a  warranty  deed, 
which  offer  the  pa  in  tiff  then  and  there  re- 
fused; that  plaintiff  requested  the  defend- 
ants not  to  take  a  deed  from  their  grantors, 
for  the  reason  that  he  desired  to  have  the 
town-site  plat  recorded  in  the  office  of  the 
conn^  auditor  of  the  county  In  which  the 
property  la  situate;  that  the  defendants,  by 
reason  of  their  contract  with  the  owner  of 
the  town  site,  were  In  a  position  to  compel 
him  to  file  the  plat,  and  for  that  reason 
plaintiff  requested  the  defendants  to  use 
their  best  efforts  to  obtain  the  filing  of  the 
plat,  and  assured  them  that  he  would  not 
take  advantage  of  tiie  delay;  that  {>y  reason 
thereof  the  defendaots  were  delayed  In  the 
performance  of  their  contract;  that  they  did 
use  their  best  efforts  to  obtain  the  filing  of 
the  plat;  that  on  the  17th  day  of  July,  1911, 
the  defendants  paid  to  a  duly  authorised 
agent  of  the  plaintiff  the  sum  of  $106,  the 
first  annual  payment  of  interest  due  upon  the 
contract,  and  that  plaintiff  accepted  it ;  that 
the  plaintiff  never  at  any  time  rescinded  the 
contract,  "but  at  all  times  treated  the  same 
In  full  force  and  effect  and  acquiesced  and 
consented  to  the  delays  of  the  defendants"; 
that  the  defendants  have  fully  performed  all 
the  terms  and  conditions  of  the  contract  on 
th^  part,  and  on  the  2lBt  day  of  July,  1911, 
before  ttie  commencement  of  the  actltHi,  the 
defendants,  through  their  attorney,  tendered 
to  the  plaintiff  a  warranty  deed,  together 
with  the  abstract  of  title  tax  the  lot;  and 
Out  the  defendante  are  entitled  to  a  deed 
from  the  plaintiff  for  the  acreage  property 
upon  paying  to  the  plabitU^  "on  or  Wore 
July  14. 1914,  the  sum  of  fl.490,  with  interest 
thereon  at  the  rate  of  7  per  cent  per  annum, 
payable  annually  from  July  15. 1911.'*  These 
findings  were  made  efliecttve  the  decree 
The  plaintiff  has  appealed. 

[1]  The  findings  are  abundantly  supported 
by  the  erldence.  It  shows  that  the  respond- 
ents had  a  contract  vlth  Dlshman,  the  own- 
er of  the  town  site  of  Dlshman,  for  the  pur- 
chase of  the  lot  which  they  agreed  to  convey 
to  the  appellant;  that  tbem  were  certain 
aK>arent  clouds  upon  the  title;  ttiat  the  ap- 
pellant enconraged  the  prosecution  of  a  suit 
to  quiet  title;  and  that  he  continued  to 
encourage  the  prosecution  of  the  suit  after 
he  had  given  the  notice,  on  the  19th  day  of 
February,  that  he  would  not  accept  a  con- 
veyance of  the  lot  This  suit  terminated 
favorably  about  the  1st  of  June,  1911.  The 
re^ndents,  through  thdr  attorney,  then  of- 


fered to  omvey  the  property  to  appellant 
Ai^llant  said  to  the  attorn^ :  **I  want  yon 
to  hdp  me  to  get  IMshman  to  file  the  iflat" 
The  attorney  told  him  that  it  would  take 
three  or  four  months  to  get  the  plat  filed,  be- 
cause the  old  plat  bad  been  lost  and  the 
property  was  in  crop,  and  the  appellant  con- 
sented to  this  arrangement  The  evidence 
Is  also  convincing  that  on  July  17,  1911,  the 
annual  Interest  was  paid.  This  was  three 
days  after  Its  maturity.  Two  days  later  the 
appellant  souj^t  to  terminate  the  contract 
by  notice  without  surrendering  possession  of 
the  lot  This  he  could  not  da  He  had  not  on- 
ly encouraged  the  prosecution  of  a  suit  to 
quiet  ttUe,  but  had  said  to  the  attorney  for 
the  respondents.  In  effect  that  he  would  con- 
sent to  a  aelay  of  three  or  four  months  fur- 
ther if  they  would  undertake  to  persuade 
Dishman  to  file  a  plat  of  the  town  site.  Long 
before  this  time  bad  expired,  he  sought  by 
notice  to  terminate  the  contract 

The  rule  is  weU  settled  In  this  state  that 
after  a  party  has  waived  the  essence  clause 
of  a  contract  the  purchaser  will  not  be  In 
default  until  after  a  demand  has  been  made 
upon  him  for  a  compliance  with  his  con- 
tract and  a  reasonable  time  has  elapsed  In 
which  to  comply  with  the  demand.  Whiting 
V.  Doughton,  31  Wash.  327,  71  Pa&  1026; 
Douglas  V.  Hanbury,  56  Wash.  63,  104  Pac. 
1110,  134  Am.  St  Rep.  1006 ;  Walker  t.  Mc- 
Murchle,  61  Wash.  489,  112  Pac.  GOO. 

[2]  We  have  also  held  that  the  time  in 
which  to  perform  a  written  contract  may  be 
waived  as  well  as  extended  by  paroL  Whit- 
ing V.  Doughton.  supra. 

[S]  The  appellant  having  encouraged  the 
[soeecution  of  the  suit  to  quiet  title  to  the 
lot  and  liaving  acquiesced  In  the  d^ay  In 
tendering  the  deed  and  abstract  of  title,  was 
not  in  a  posltlou  to  assert  a  breach  of  the 
contract  upon  the  part  of  raqtondents  In  fail- 
ing to  convey  the  lot  at  the  time  i^jeed  upon. 
Coipe  T.  Llndblom,  ffT  Wash.  106.  106  Pac^ 
6S4;  Hawea  t.  Swancey,  128  Iowa,  61,  98 
K.  W.  086;  Bales  t.  WlUlamson,  128  Iowa, 
137,  lOS  N.  w.  m 

[4]  It  Is  contoided  that  the  deectfeition  tn 
the  deed  which  the  respondoits  tendered  is 
indefinite.  It  suffices  to  say  that  it  conveys 
the  Identical  proper^  wbldi  the  reqwndenta 
agreed  to  convey,  and  that  a  mathematical 
calculation  will  disclose  that  the  description 
la  definite  and  easily  susceptible  of  identifica- 
tion. This  is  all  the  law  requires.  Sucker 
V.  Steelman,  78  Ind.  806;  Sengfelder  t.  HIU, 
21  Wash.  871,  58  Pac  250. 

[6]  The  ai^lant  makra  frequent  refov 
ence  to  Ron.  A  BaL  Code,  |  7831,  which  pro- 
vides that  any  person  "who  may  har«ifter 
lay  off  any  town  within  this  state  shall,  pre- 
vious to  the  sale  of  any  lots  within  such 
town,"  cause  to  be  recorded  in  the  proper 
office  a  plat  of  the  town  with  the  streets  and 
alleys,  etc  It  is  apparent  that  this  section 
has  reference  only  to  the  person  who  lays  off 
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tbe  town.  This  was  Dish  man,  and  not  tbe  re- 
spondents. Tbe  latter  ap«ed  to  caavvf  a 
lot  acctffdins  to  an  nnrecorded  plat  Tbey 
tendered  a  conTeyance  In  harmony  irttb 
their  agreemrait  They  were  not  required  to 
procure  the  plat  to  be  filed.  Whether  or  not 
the  appellant  may  he  able  to  comptf  ZMah- 
man  to  canse  the  plat  to  be  filed  la  not  be- 
fore ns.  Tbe  other  objections  to  tbe  abstract 
of  title  have  bem  examined,  and  we  find 
Uiem  to  be  without  merit 
The  Judgment  Is  afllmnd. 

CROW,  a  J.,  and  HODMT,  PABKBB,  and 
CHADWICK,  JJ.,  eoncnr. 


BEINNBB  T.  SCAZfDINATIAN  AMBBIOAN 
BANK. 

(Bniffeme  Ooort  of  Washington.  May  7, 1018.) 

1.  Smppnfo  If  88*)— SAI.B8— mooumre  Ooh- 
VETAHOEO— ''Ant  Pkbboh." 

Under  Rev.  St  I  4192  (U.  8.  Gomp.  St 
1001,  p.  2837),  providing  that  no  bill  of  sale 
of  any  vessel  or  any  part  thereof  shall  be  valid 
against  any  person  other  than  the  grantor,  bis 
beln  and  deTisee^  and  persons  having  actual 
notice  thereof,  unless  recorded  in  the  office  of 
the  collector  of  tbe  customs  where  the  vessel 
is  rMiatered  or  enrolled,  an  nnrecorded  bill  of 
sale  u  invalid  as  against  a  creditor  of  the  ven- 
dor wbo  seeks  to  sequester  the  property  to  the 
satiefacUon  of  the  debt;  tbe  phrase  *'any  per- 
son" in  the  statute  including  the  general  cred- 
itors of  tbe  vendor. 

[Bd.  Note.— For  other  cases,  see  Shipping, 
Cent  Dig.  IS  10»-119;  Dec  IMg.  {  33.* 

For  other  definitions,  sea  Words  and  Kiraaes* 
ToL  1,  pp.  427-430.] 

2.  Recobdb  <|  2*)  —  Recobdzno  Aots— Cor- 

BTBUCnON. 

Recording  statatea'  are  remedial,  and  moat 
be  liberally  construed,  so  as  to  attain  the  ob- 
ject bitended  by  them. 

[Bi.  Note.— For  other  cases,  see  Records, 
Gent  Dig.  I  27 ;  Dec.  Dig,  1  2.*] 

S.  Bankbuftot  (I  165*)— nnTsm  in  Baitk- 

■UPTCT— TTTLB. 

A  trustee  in  bankruptcy  holds,  not  only  the 
1^1  title  to  tbe  bankrupt's  estate,  but  be  also 
represents  the  creditors  of  tbe  bankrupt,  and 
has  such  rights  as  the  creditors  possesBed,  and 
he  can  avoul  any  transfer  which  the  creditors 
could  have  avoided,  and  under  Bankr.  Act 
<Act  July  1,  1808,  c.  541,  |  67c,  80  Stat  B64 
[tJ.  8.  Comp.  St  1901,  p.  3449]),  the  trustee 
has  plenary  power  to  take  all  steps  necessary 
to  subject  tbe  tankrupt's  property  to  the  satis- 
faction of  bis  debts. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  H  234,  236,  273 ;  Dec  Dig.  |  iSS^j 

4.  Banksuptct  (S  161*)— niTBECOnDBO  Bzu. 
or  Sau  of  Vbsbel— VAxinrrr. 

Dnder  Bankr.  Act  (Act  July  1,  1898,  c 
Ml.  S  60,  SO  Stat  562  [U.  S.  Comp.  St  1901, 

S.  3446]),  providing  that  a  i>erBOn  shall  be 
eemed  to  have  given  a  preference  where,  be- 
ing Insolvent,  be  has  within  four  months  before 
the  filing  of  tbe  petltiui  made  a  transfer,  and 
the  period  of  four  months  shall  not  expire  un- 
til four  months  after  the  date  of  the  recordins 
of  the  transfer,  if  by  law  the  recording  is  re- 
quired, a  bill  of  sale  of  a  vessel  must,  to  be 
valid  aa  agalnat  creditors  of  the  vendor  who 
becomes  buikrupt,  be  recorded  in  tbe  office  of 
tbe  collector  of  customs  where  the  vessel  Is  reg- 


istered or  enrolled  as  required  by  R«r.  St  i 
4192  (U.  8.  Comp.  St  1901.  p.  2^7),  and,  wben 
not  recMded  within  four  mimttas  prior  to  the 
filing  €i  the  petition,  the  bill  (tf  sale  operates 
as  a  prtference. 

_[Bd.  Not&— lite  otiwr  cases,  see  Bankmptqr, 
Oant  Die  U  SSL-SMi  Dec/Dig:  |  Ifil.*]^ 

5.  GOBPOBATIONS  <f  544*>— INSOLVENT  GDEPO- 
KAnONS— TBANSnaS— VAUniTT. 

A  dunestic  corporation  may  not  after  in- 
solvency, preftt  its  creditttts,  bat  its  property 
la  tihen  a  tmst  fnnd  tor  the  bonefit  of  all  ered- 
itors. 

[Dd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  2162-2169;  Dec  Dig.  {644.*] 

6.  Bankbuftot  {|  184*)— PamnatKNO— ■  Un- 
BBcoBDSD  Bui.  of  Sau. 

Under  Rem.  A  BaL  Code,  H  8660,  6291. 
providing  that  a  diattol  mor^rage  la  void  as 
against  creditors  of  the  mortgagor  unless  re- 
corded, and  that  a  transfer  of  personalty  is 
void  as  against  existing  creditors  where  the 
property  is  left  in  the  possession  of  the  seller, 
unless  tbe  transfer  la  recorded  within  10  daya 
after  its  execution,  an  unrecorded  biU  of  sale 
of  a  vessel  is  void  within  Bankr.  Act  (Act  July 
■L  1898,  c.  541.  8  67,  30  Stat  664  [U.  S.  Comp. 
St  1901,  p.  3449]),  providing  that  claims  which 
for  want  of  recora  or  for  other  reasons  would 
not  have  been  valid  liens  as  against  claims  of 
creditors  of  the  bankmpt  aluul  not  be  liens 
against  bis  estate. 

[Bd.  Note.— For  other  case&  see  Bankruptcy, 
Cent  Dig.  H  276-277;  Dec  Dig.  g  184.*] 

Department  2.  Appeal  fiwm  Superior 
Court,  Pierce  County;  O.  ;M.  Easterday. 
Judge. 

Action  by  J.  D.  Bennmr,  aa  trustee  in 
bankruptcy  of  tbe  Qawley  Foundry  &  Ma- 
chine Works,  a  bankmpt  against  the  Scandi- 
navian American  Bank.  From  a  judgment 
for  i^alntifr,  defendant  appeals.  Affirmed. 

J.  A.  Sorley  and  Williamson,  Williamson  A 
Freeman,  all  of  Tacoma,  for  appellant  Ray- 
mond J.  McMillan,  of  Tacoma,  for  respondent 

FULLEBTON,  J.  This  action  was  institut- 
ed by  J.  D.  Burner,  as  trustee  in  bankmptcy 
of  the  Oawley  Foundry  A  Bfachine  Works, 
against  the  Scan^navlan  American  Bank  to 
recover  the  value  of  a  coasting  vessel  which 
the  machinery  company  had  transfered.  to 
the  bank  as  security  for  a  d^t  owing  by  It 
to  the  bank.  The  action  was  based  on  the 
ground  that  tbe  transfer  was  v<rid  as  against 
the  creditors  of  the  machinery  company  be- 
cause made  within  four  months  of  the  filing 
of  the  petition  in  bankruptcy  agalnat  it 
thereby  creating  a  preference  in  favor  of 
the  bank  forbidden  by  the  bankmptcy  act 
The  trustee  recovered  in  Oie  court  below, 
and  the  bank  has  appealed. 

The  bank  and  the  machinery  company 
were  both  dcHnestlc  corporations  doing  busi- 
ness at  Tacoma,  Wash.  The  relation  be- 
tween Uie  bank  and  Jos^b  Gawley,  the 
manage  and  chief  owner  of  the  machinery 
company,  were  more  or  less  IntlDiate.  Gaw- 
1^  owned  acme  50  shares  of  the  capital  atock 
of  the  bank,  and  the  banking  business  of  the 
machinery  company,  as  well  aa  Gawley's  pri- 
vate banking  business,  was  done  with  the 
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bank,  in  Its  earllw  years  the  machinery 
company  was  a  prosperous  concern.  Its  busi- 
ness was  large,  and  the  bank  extended  to  It 
an  extensive  credit;  its  indebtedness  to  the 
bank  at  times  running  as  high  as  $70,000. 
The  machinery  company's  business  was  some- 
what varied,  aDd  It  became  the  owner  and 
operator  of  a  coasting  steam  vessel  called 
"The  Advance,"  which  was  duly  enrolled  in 
the  name  of  Joseph  Oawley  under  the  laws 
of  the  United  States  at  the  office  of  the  col- 
lector of  customs  for  the  Puget  Sound  dis- 
trict In  the  earlier  part  of  the  year  of  1909 
the  machinery  company  for  some  reason  not 
explained  In  the  record  withdrew  its  banking 
account  from  the  appellant  bank,  and  began 
bankli^  elsewhere.  At  this  time  the  com- 
pany owed  the  apitellant  bank  some  fl5,000 
which  was  evidenced  by  promissory  notes 
made  by  the  machinery  company  to  the  bank 
and  indorsed  by  Jos^h  Gawley  indiridhaUy. 
The  bank  was  not  satisfied  with  the  indebt- 
edness as  it  stood,  and  solicited  the  company 
through  Gawley  for  some  satisfactory  settle- 
ment of  the  account  After  considerable  ne- 
gotiation a  settlement  was  had  on  May  6, 
1909.  At  that  time  Joseph  Oawl^  turned 
over  to  the  bank,  or  to  one  of  its  directors, 
In  pajnnent  of  the  ma<dilner7  company's  ac- 
count, the  d^tal  stodc  of  tlw  bank  which 
lie  h^  Individually  tor  the  sum  of  $6,500, 
whi<A  1b  conceded  to  be  its  thai  fair  cuh 
value,  paid  to  the  bank  $1,800  In  cash,  and 
gave  the  machinery  company's  dnnana  note 
for  the  balance,  $7,700^  which  note  be  [«om> 
Ised  to  secure  by  a  chattel  mortgage  or  a  Ull 
nX  sale  on  the  coasting  vessel  before  mem- 
ttoned.  On  July  9,  1909,  pursoant  to  the 
agreemmt,  a  bill  of  sale  was  executed  by 
Joaei:^!  Oawley  to  the  bank  purporting  to  con- 
vey to  It  abeolutely  tbe  coasth^  vesael  for 
the  sum  of  ^,000.  It  was  understood,  how- 
evet,  by  both  parties  to  the  Instrument  that 
the  instrument  was  a  mortgage  to  secure  the 
machinery  eompany*a  note  to  the  bank.  The 
hill  of  sale  was  by  the  agreemoit  of  the  par^ 
ties  withheld  from  record,  and  the  matAilnery 
company  ocmtlnued  as  a  going  concern. 
Shortly  thereafter  Joseph  Oawley  as  the 
resentatlve  of  the  machinery  company  made 
a  written  statemoit  of  its  assets  and  liabili- 
ties In  which  he  induded  the  coasting  vesad 
as  part  of  the  machinery  company's  assets, 
but  made  no  mention  of  the  bill  of  sale.  The 
statement  showed  the  machinery  company  to 
be  in  a  flourishing  condition,  and  on  the 
strength  thereof  and  other  representations 
tbe  machinery  company  was  euabled  to  bor- 
row from  one  banking  firm  the  sum  of 
$16,000,  and  from  another  the  sum  of  $3,000, 
without  security  other  than  the  individual 
indorsement  of  Joseph  Oawley. 

The  machinery  company  was  In  straight- 
ened circumstances  long  prior  to  Its  settle- 
ment with  tbe  appellant  bank,  a  condition 
which  the  officers  of  tbe  bank  knew,  although 
they  may  not  have  known  Its  exact  situation. 


It  was  found  by  the  trial  court,  and  we  think 
the  evidence  Justifies  the  finding  that  the 
machinery  company  was  at  the  time  of  the 
settlement  wholly  insolvent,  that  Its  assets 
did  not  exceed  $20,000,  while  Its  UabUitles 
exceeded  $100,000.  Later  op  actions  were 
started  against  the  machinery  company  by 
certain  of  Its  creditors  in  one  of  which  a  de- 
fault Judgment  was  entered.  Still  later,  and 
on  October  27,  1909,  with  knowledge  of  the 
pendency  of  these  actions,  the  appellant  bank 
caused  Its  bill  of  sale  to  be  recorded  In  the 
office  of  the  collector  of  customs  where  the 
vessel  was  enrolled,  and  thereupon  took  pos- 
session of  the  vessel.  On  January  19,  1010, 
the  machinery  company  was  adjudged  a 
bankrupt,  and  the  respondent  J.  D.  Benner 
was  appointed  trustee  In  bankniptoy  of  Its 
property.  On  April  7,  1910,  the  bank  b^n 
foredosnre  proceedings  on  Its  bill  of  sale, 
alleging  that  the  same  was  Intended  as  a 
mortgage  to  secure  the  payment  of  the  note  of 
the  machinery  company,  naming  the  respond- 
ent Benner,  among  others,  as  a  party  def«id- 
ant  to  the  action.  No  service  of  process,  how- 
ever, was  made  upon  Benner,  and  the  action 
went  to  Judgment  nnd  order  of  sale  i^ainsC 
the  other  parties  defendant  At  the  sale  the 
vessel  was  purchased  by  the  appellant  for  the 
sum  of  $6,000,  The  costs  of  the  foreclosure 
proceedings  were  $710.10.  Tbe  court  found 
the  reasonable  value  of  the  vessel  to  be 
$S,BO0,  and  further  found  that  the  appellant 
bank  on  taking  possession  of  the  vessel  paid 
Ileneble  claims  to  which  it  was  subject  In 
favor  of  certain  employes  and  persons  fur- 
nishing materials  and  making  r^irs  there- 
on, aggregating  $1,004.07.  Tbts  sum  the 
court  deducted  from  tbe  value  of  tbe  Ytmei 
aa  it  found  that  value  to  be  and  entered  a 
judgmttit  in  favor  ot  tiie  trustee  in  bank- 
ruptcy for  the  remaluder;  but  refused,  con- 
trary to  the  request  of  the  aivellant,  to  allow 
a  deduction  for  the  costs  of  the  foreclosure 
proceedings. 

The  statutes  of  the  United  States,  relat- 
ing to  the  recording  of  vessels  enrolled  under 
the  Laws  of  the  United  States,  reads  as  Col- 
lows:  "Sec.  4102.  No  bUl  of  salOi  mortgage 
hypothecation,  or  convince  at  any  vessel, 
or  part  of  any  vessel,  (tf  the  United  States 
shall  be  valid  against  any  pemm  other  than 
the  grantor  or  mortgagor,  his  heirs  and  dev- 
isees, and  persons  having  actual  notice  there- 
of,  unless  such  UIl  of  sale,  mortgage,  hy- 
pothecation, or  conveyance  Is  recorded  In  the 
office  of  the  collector  of  the  customs  where 
such  vessel  Is  registered  or  enrolled.  The 
lien  by  bottomry  on  any  vessel,  created  dur- 
ing her  voyage,  by  a  loan  of  money  or  mate- 
rials necessary  to  repair  or  enable  her  to 
prosecute  a  voyage,  shall  not,  however,  lose 
Its  priority,  or  be  in  any  way  affected  by  tbe 
provisions  of  this  section."  Rev.  St  |  4192 
(U,  S.  Comp.  St  1901,  p.  2837).  The  Bank- 
ruptcy Act  coDtalns  the  following  sections: 
"Sec.  60.  A  persw  shall  be  deemed  to  have 
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^ven  a  preference  If,  being  Insolvrat,  he  has, 
within  four  montba  before  the  Bhng  of  tbe 
petition,  or  after  tbe  flliug  of  the  petition  and 
before  the  adjudicattcm,  procured  or  suffered 
a  Judgmrait  to  be  entered  agalnat  himself  In 
faror  of  any  person,  or  made  a  transfer  of 
any  of  his  property,  and  the  effect  of  the  en- 
fbrcement  of  snch  judgment  or  transfer  will 
toe  to  enaMe  any  aae  of  bis  creditors  to  ob- 
tain a  greater  percentage  of  his  debt  than 
any  other  of  snch  creditors  of  the  same  class. 
Where  the  preference  conalats  In  a  transfer, 
snch  period  of  four  months  shall  not  expire 
nntU  four  months  after  the  date  of  the  re- 
cording or  r^stering  of  the  transfer,  if  by 
law  such  recording  or  registering  is  reQoir- 
ed."  Remington  on  Bankruptcy,  p.  1780. 
"Sec.  67.  (a)  Claims  wblcb  for  want  of  rec- 
ord or  for  other  reasons  would  not  have  been 
ralfd  liens  as  against  the  claims  of  the  cred- 
itors of  the  bankrupt  shall  not  be  liens 
against  his  estate,  (b)  Whenever  a  creditor 
Is  prevented  from  enforcing  his  rights  as 
against  a  lien  created,  or  attempted  to  be 
created,  by  his  debtor,  who  afterwards  be- 
comes a  bankrupt,  the  trustee  of  the  estate 
of  such  bankrupt  shall  be  subrogated  to  and 
may  enforce  such  rights  of  snch  creditor  for 
the  benefit  of  tbe  estate."  Remington  on 
Bankrnptcy,  p.  1783.  From  an  examination 
of  the  dates  above  given  It  will  be  observed 
that  tbe  bill  of  sale,  which  Is  thought  to  have 
created  a  vi^dable  iHceference  In  ta.wr  ot  the 
appelant  bank  over  other  creditcncs  of  tbe 
bankrupt,  was  esecated  on  July  9,  1909,  and 
recorded  with  the  collector  of  customs  where 
tbe  vessel  was  enrolled  on  October  27,  1900, 
that  the  vendor  In  tbe  UU  of  sale  ms  ad- 
Judged  a  bankrupt  m  Janaaxr  19.  1910,  and 
that  four  months  did  not  eliyise  between  tbe 
date  of  recording  the  tranafo-  and  the  ad- 
judication of  bankruptcy. 

[1]  It  is  the  omtention  of  the  aiMteUant 
that  the  instnunoit  under  wbich  It  dialnu  Is 
not  snch  an  Instrument  as  the  bankruptcy 
act  reqaires  to  be  recorded ;  and,  since  It  was 
execute^  more  than  four  months  prior  to  tbe 
flllof  oi  tbe  petltkm  In  bankruptcy.  It  was 
not  aT(dded  by  that  orooeedtog.  In  ani^rt 
of  its  contenticm  the  appellant  snggeats  two 
imndpal  reaaona:  The  flrst  It  that  the  sec- 
tion from  tbe  Bevlaed  Statutes  above  quoted 
does  not  regnlre  an  lustrum ent  to  be  record- 
ed in  fffder  to  be  valid  against  general  cred- 
itors of  tbe  vttidor  named  In  the  Instryment, 
bat  requires  recording  only  as  against  cred- 
itors who  have  acquired  some  form  of  lien 
upon  the  pn^rty  without  notice  of  tbe  lien 
created  by  the  unrecorded  instrument;  and 
the  conclusion  Is  drawn  therefrom  that  since 
the  creditors  represented  by  the  trustee  in 
bankruptcy  in  the  present  case  are  general 
creditors  of  the  bankrupt,  having  no  spedflc 
lien  upon  the  property  intruded  within  its 
bill  of  sale,  they  are  not  protected  by  the 
section  of  the  bankruptcy  act  which  avoids  a 
transfer  of  property  not  recorded  within  four 


months  prior  to  the  instltntlon  of  bankruptcy 
proceedings  against  tbe  vendor  therein. 

A  number  ot  cases  are  cited  supporting  this 
construction  pf  the  recording  act,  among 
which  are  Hill  et  al.  v.  Golden  Gate,  12 
Fed.  Gas.  168,  White's  Bank  v.  Smith,  7 
WalL  646,  19  I*  Ed.  211,  Aldrich  v.  ^tna 
Co.,  8  Walt  492,  19  L.  Ed.  478,  and  The  J. 
E.  RumbeU,  148  U.  S.  2,  IS  Sup.  Ct  498,  37 
Ll  Ed.  346,  but  a  careful  perusal  of  them 
has  not  convinced  ua  they  are  in  point  upon 
the  question  here  snggeated.  Certainly  they 
do  not  determine  the  questlm  directly,  and 
the  analogy  Is  not  sufficiently  close  to  en- 
able us  to  say  that  a  contrary  conclusion  Is 
not  permissible.  Treating  the  question  as 
one  of  first  Impression,  we  cannot  adopt  the 
construction  nmtended  for  as  a  correct  con- 
struction of  the  statute.  It  will  be  observed 
that  the  statute  Is  somewhat  broad  in  its 
terms.  The  language  of  the  act  in  so  far  as 
It  is  applicable  to  tbe  present  case  Is  that 
no  Wl  of  sale  or  mortgage  shall  be  valid 
against  any  person  other  than  tbe  grantor 
or  persons  having  actual  notice  thereof,  un- 
less recorded  in  the  office  of  the  collector  of 
customs  where  the  vessel  is  enrolled.  Tbe 
term  "any  person"  does  not  mean  of  course  a 
stranger  to  the  transfer,  or  an  Individual 
who  baa  no  Interest  at  all  in  the  property  of 
vendor.  These  are  not  affected  by  the  dis- 
position made  of  the  vendor's  property.  But 
we  think  It  broad  enough  to  Include  the 
general  oredltors  of  tbe  vendor,  and  especial- 
ly those  who,  like  certain  of  tbe  creditors  of 
the  vendor  in  the  present  Instance,  have  sub-' 
sequent  to  the  execution  of  tbe  bill  of  sale, 
but  prior  to  Its  recording  and  in  Ignorance 
thereof,  advanced  large  sums  to  tbe  vendor 
on  the  faith  of  Its  repres^tations  that  tbe 
title  to  the  property  was  unchanged  and  clear 
of  Incumbrances. 

[]]  One  of  tbe  purposes  of  tbe  recording 
acts  la  tbe  avoidance  of  secret  liens  and  tbe 
consequent  frauds  attendant  upon  them.  To 
that  end,  snch  statutes  are  regarded  as  re- 
medial, and  are  to  be  liberally  construed  so 
as  to  attain  tbe  object  Intended.  So  with  tbe 
statute  in  question  here,  since  its  language  Is 
broad  emougfa  to  v&nadt  ot  It,  the  court  will 
give  it  that  construction  whldi  will  prevent  a 
vendor  or  mortgagiu:  firom  pledging  his  prop- 
erty to  secure  one  obligation,  tind  then  using 
it  as  an  unincuibbered  asset  to  Incur  others. 
So  construing  It,  we  hold,  that  an  unrecorded 
bill  of  sale  Is  invalid  &s  against  a  creditor  of 
the  vendor  who  seeks  to  sequester  the  prop- 
erty to  the  satisfaction  of  the  obligations  due 
him. 

[3]  But  It  is  said  that  the  creditors  here 
are  not  seeking  to  sequester  the  property  to 
the  satisfaction  of  their  debts;  that  the  ti- 
tle to  the  property  is  in  the  trustee  In  bank- 
ruptcy, who  took  it  from  the  bankrupt,  the 
vendor  In  the  bill  of  sale ;  that  the  trustee's 
title  is  no  better  than  the  bankrupt's,  and 
since  it  could  not  avoid  the  conveyance  the 
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trnstce  cannot  But  the  traatee  not  only 
holds  the  legal  title  to  the  bankrapt'8  estate, 
bnt  he  represents  the  creditors  of  the  bank- 
rupt also.  Sach  rights  as  they  possessed 
against  the  claimants  and  holders  of  the 
bankrupt's  estate  he  possesses,  and  he  can 
avoid  any  transfer  or  cooTeyance  of  the  prop- 
erty which  they  could  have  avoided.  In 
other  words,  the  bankruptcy  proceedings  are 
In  themselves  In  effect  an  attachment  and 
sequestration  of  the  property  of  the  bank- 
rupt for  the  benefit  of  his  creditors,  and  the 
trustee  thereof  has  plenary  power  to  take 
all  such  steps  as  are  necessary  to  subject  the 
bankmpt's  pro[>erty  to  the  satisfaction  of  his 
oblations.  Section  67c,  Bankr.  Act;  Hau- 
ler T,  Nugent,  184  U.  S.  1,  22  Sup.  Cft  269, 
4«  I*  Ed.  406;  Bank  v.  Sherman,  101  tJ.  S. 
403,  25  li.  Ed.  866;  Bryan  v.  Bemheimer, 
181  U.  8.  188,  21  Sup.  Ct  68T,  45  li.  Ed.  814; 
In  re  Pekln  Plow  Co.,  112  Fed.  308,  50  O.  O. 
A.  257 ;  In  re  Thorp  <D.  C.)  130  Fed.  371. 

[4]  ^e  second  reason  given  In  support  of 
the  contention  la  that,  since  the  bill  of  sale 
is  TaUd  between  the  parties  and  as  to  per- 
sona havlnc  actual  notice  thereof  without 
recording  It  Is  not  snch  an  instrument  as  the 
bankruptcy  act  requires  to  be  recorded.  In 
other  words,  It  Is  contended  that  no  in- 
stnunent  Is  required  to  be  recorded  by  the 
banlcmptcy  act  in  order  to  be  valid,  unless 
sacSi  Inatniment  is  invalid  wlthont  recording 
as  against  all  persona.  We  cannot  accept 
tills  CfHiBtnictlon  of  the  statutb  It  will  be 
remembered  that  section  60  of  the  bankmpt- 
cy.  act  as  originally  enacted  did  not  contain 
the  last  sentence  now  In  the  section  above 
quoted.  This  was  added  by  tba  amendmrat 
of  1908  (Act  Feb.  B,  1908,  &  487,  |  IB,  32  Stat 
799  [U.  S.  Gbmp.  St  Supp^  19U,  p^  1006]). 
and  had  as  Its  inirpose  the  prevention  of 
giving  secret  preferoices  made  possible  nn- 
d^  the  law  as  It  was  orighially  oueted 
withholding  from  record  Instruments  creat- 
ing UeoB.  It  is  plain  that  U  the  appellant's 
construction  of  the  statute  ts  adopted,  the 
amendment  Is  rendered  nugatory,  as  no  stat- 
ute of  the  United  States  or  of  any  state,  in 
so  far  as  we  are  aware,  requires  Instmmenta 
conveying  or  creating  liens  upon  property  to 
be  recorded  in  order  to  be  valid  as  against 
all  persons.  Usually,  and  universally  in  so 
far  as  our  examination  goe?,  they  are  valid 
between  the  parties  and  some  classes  of  per- 
sons having  actual  notice  without  record- 
ing. These  facts  were  known  at  the  time  the 
amendment  was  enacted,  and  it  will  hardly 
do  to  say  that  It  was  the  purpose  of  Congress 
to  do  an  Idle  thing.  There  is  no  necessity 
that  requires  the  construcUon  contended  for. 
The  act  can  be  held  operative  as  to  those  per- 
sons whom  the  recording  statutes  favor  with- 
out doing  violence  to  any  of  its  terms;  and, 
since  creditors  are  persons  against  whom 
unrecorded  transfers  and  mortgages  are  void 
unless  recorded  under  the  section  of  the  Re- 
vised Statutes  abon  quoted,  we  hold  in  ap- 


plying the  principle  to  the  case  before  ns. 
that  the  failure  of  the  an>ellant  to  record 
Its  lien  more  than  four  months  prior  to  the 
filing  of  the  petition  in  bankruptcy  against 
Its  vendor  destroyed  the  preference  given 
thereby,  and  subjected  the  propert7  to  dis- 
tribution among  the  creditors  of  the  bank- 
rupt's  estate. 

Our  attention  has  been  called  to  no  adju- 
dicated case  where  the  bankruptcy  act  has 
been  construed  with  reference  to  the  feder- 
al recording  act  above  quoted.  It  has  been 
construed,  however,  by  the  United  States 
Circuit  Courts  and  Circuit  Courts  of  Appeal, 
in  numerous  cases  with  reference  to  the 
recording  acts  of  the  various  states.  The 
diligence  of  counsel  has  demonstrated  that 
these  dedslom  have  not  been  entirely  uni- 
form, but  we  think  the  trend  of  authority  is 
to  sui^rt  the  conclusion  we  have  reached. 
Loeser  v.  Savings  Deposit  Bank  tt  Trust  Co., 
148  Fed.  075,  78  C.  a  A.  597,  18  L.  B.  A. 
(N.  S.)  1233;  MatUey  v.  Glesler,  187  Fed. 
970.  110  C.  O.  A.  90;  In  re  Beckhans,  177 
Fed.  141,  100  C.  C.  A.  561;  First  National 
Bank  V.  Connett  142  Fed.  33,  73  a  a  A. 
210.  B  L.  R.  A.  (N.  S.)  143 ;  EngUsh  v.  Roas 
(D.  C.)  140  Fed.  630;  In  re  Pekln  Plow  Co., 
m  Fed.  808,  SO  a  a  A.  257;  in  re 
Montague  (D.  G)  148  Fed.  42a 

[i]  We  think  the  transfer  void  for  anoth- 
er reascm.   It  will  be  remembered  that  the 
Gawley  Foundry  A;  Machine  Works  Is  a  do- 
meetlc  corporation,  and  was  wholly  Insolvent 
at  the  time  it  made  and  dtflvered  the  Mil  <tf 
sale  In  question  to  the  appellant  \mnk.    In  > 
this  state  it  is  the  rule  tiiat  a  domestic  eor^ 
poratton  cannot  after  Insolvency  prefier  its 
creditors;  bnt,  on  the  contrary,  its  prop-  I 
erty  is  tnm  thmcefinth  regarded  as  a  trust  ! 
fund  for  the  benefit  of  all  its  creditors,  and  | 
any  transfers  or  mtsrtgages  thereof  after  tn-  1 
solvency,  wUdi  have  the  effect  of  preferring  \ 
one  creditor  over  another,  axe  v(4d.  ^omp- 
son  V.  Huron  Lnmba  Co.,  4  Wash.  60O,  30 
Paa  741,  81  Pac.  25;  Conover  t.  Hull,  10 
Wash.  675.  89  Pac  166,  45  Am.  St  Rep.  810; 
Allen  V.  Stallcup.  18  Wash.  681,  48  Pa&  884; 
Compton  v.  Schwabadier  Bros.  &  Oos  15 
Wash.  312,  46  Paa  338;  Blddle  Pnr.  Co.  v. 
Pt  Townsend  Steel,  etc..  Co.,  10  Wash.  692, 
48  Pac.  407 ;  State  ez  rel.  StroU  v.  Superior 
Court,  20  Wash.  651.  56  Pac.  86,  46  U  R.  A. 
177;  Tacoma  Ledger  Co.  v.  Western  Home, 
ete..  Assoc.,  37  Wash.  471.  79  Pac  992;  Cars- 
tens  &  Earles  v.  Hoflus.  44  Wash.  456,  87 
Pac.  631 ;  Nixon  v.  Hendy  Machine  Works,  61 
Wash.  419|  99  Paa  11. 

[1]  By  section  67  of  the  bankruptcy  act  It 
is  provided  that  claims  which  for  want  of 
record  or  "for  other  reasons"  would  not  have 
been  valid  liens  as  against  the  claims  of 
creditors  of  the  banknq;>t  shall  not  be  Uens 
against  his  estate.  It  is  plain,  therefore, 
tbat  under  the  laws  of  this  state,  as  they  are 
administered  by  our  courts,  ttils  transter 
would  have  been  void,  although  recorded 
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wlUUn  the  Btatntory-  periofl.  Again,  our 
■  recording  acta  make  void  any  transfer  of  per- 
gonal property  as  against  dlatlng  creditors, 
where  the  property  Is  left  In  the  posBesslon 
of  the  vendor,  unless  the  transfer  be  record- 
ed within  ten  days  after  Its  execntion.  Rem. 
4  BaL  Code.  {  5291.  So  a  mortgage  of  per- 
sonal property  is  void  as  against  creditors  of 
the  mortgagor  or  sabseqnent  purchasers  of 
the  property  unless  recorded  In  the  manner 
required  by  law.  Id.  S  3660.  This  rule  of 
law  and  these  statutes,  it  seem  to  us.  afford 
"other  reasons"  for  declaring  the  Uen  of  the 
appellant  invalid  within  the  meaning  of  the 
bankruptcy  act,  even  though  we  were  to  con- 
clude that  the  transfer  was  valid  under  the 
recording  acts. 

The  appellant  complains  that  the  court  er- 
red in  telling  to  allow  it  Its  costs  expended 
In  foreclosing  its  lien,  and  in  allowing  a  re- 
covery for  the  value  of  the  vessel  in  excess 
of  the  price  for  which  It  sold  at  public  sale 
under  the  foreclosure  proceedings.  But  we 
And  no  error  In  either  of  the  ruUngs. 

The  judgmoit  is  affirmed. 

m  ' 

CROW,  a  J.,  and  MAIN*  MORRIS,  and 
CHADWICK,  JJ^  concur. 


LAY  V.  BOUTON  et  aL 
{Supreme  Court  of  WaBhiDgtoo.  May  6.  1913.) 

1.  ConTSACTS   (5   153*)  —  GoNSTauiNa  to 
Avoid  Invaliditt. 

Where  a  contract  la  fairly  open  to  two 
coDstnictions,  one  lawful  and  the  other  unlaw- 
ful, the  lawful  one  will  be  adopted. 

[Ed.  Note.— For  other  caaes,  see  Contracts, 
Cent  Dig.  i  734 :  Dec.  Dig.  1  153.*] 

2.  UsuET  (I  41*)— Usurious  Contracts  — 
Contracts  Involtino  Contingenct. 

Plaintiff  having  a  contract  for  the  par- 
cliase  of  a  tract  of  land  platted  into  lots  bor- 
rowed $2,000  from  defendants,  assigning  the 
contracts  as  Becority,  and  agreed  that  defend- 
ants should  have  charge  of  tbe  sale  of  lots, 
that,  if  they  should  pay  tbe  vendor  the  amount 
to  which  he  was  entitled,  they  might  sell  lots 
at  not  less  than  $100  a  lot,  $100  on  each  sale 
to  be  applied  on  ue  loan,  and  the  balance  to  be 
retained  by  defendants  as  interest  on  the  loan 
and  compensation  for  their  servicea,  and  that 
tiie  balance  due  defendants  on  June  24th  on  ac- 
count of  the  loan,  the  amount  paid  the  vendor, 
or  taxes  or  liens  should  be  paid  as  defendants 
might  elect  in  cash  or  lots  at  tbe  agreed  price 
of  $60  a  lot  Subsequent  to  June  24th  defend- 
ants advanced  $2,068  additional,  received  a  con- 
veyance of  ten  lots,  and  a  new  contract  was 
made  redting  that  plaintiff  was  indebted  to  de- 
fendants in  the  sum  of  $6,008,  for  which  he 
was  to  give  notes  which  should  be  a  first  lien 
on  all  unsold  property.  In  a  suit  for  relief  the 
only  evidence  ae  to  the  value  of  the  lots  was 
that  at  the  time  the  second  contract  was  made 
they  were  selHnfr  on  the  iostallment  plan  for 

f2Q0  each.  Eeld,  that  the  contracts  by  which 
efendants  by  advancing  $4,098  received  10  lots 
worth  $2JS0O  and  plaintiff's  notes  for  $6,008 
were  obvious  evasions  of  the  statute  afrainst 
nsuiT  (Rem.  &  Bal.  Code,  |  6S!S1),  especially  as 
tbe  firat  contract  sliowea  on  Its  face  that  de- 
fendants r^arded  the  lots  as  worth  at  least 
$100,  since,  while  a  contingency  as  to  the  pay- 


ment of  fall  legal  Interest  may  Justify  the  in* 
terest  so  contingently  payable  in  exceeding  the 
legal  rate,  tbe  contingency  must  be  more  than 
a  nominal  or  colorable  one. 

fBd.  Note.— For  other  cases,  see  Usury,  Cent 
^ir.  H  94,  95;  Dec.  Dig.  |  41.»J 
3.  UsuBT  (I  143*)— Appuoanoii  w  Pat- 

ICENTB  or  USUBT. 

Under  Rem.  &  Bal.  Code,  g  6255,  authoris- 
ing a  recovery  on  osoriouB  contracts  where  in- 
terest has  been  paid  for  the  principal  less  twice 
the  amount  of  the  Interest  paid,  tliere  was 
nothing  due  defendants,  tbe  lots  navlng  been 
taken  as  interest  and  their  value,  when  doubled, 
exceeding  the  amount  of  tlM  loan. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  I  434 ;  Dec  Dig.  |  143.*] 

Department  1.  Appeal  from  Superior 
Court.  Clarke  Coon^;  H.  XL  AfcKenny, 
Judge. 

Action  by  Marion  Q.  Lay,  as  administra- 
trix of  John  M.  Lay,  deceased,  against  E.  F. 
Bouton  and  another.  Judgment  for  defend- 
ants, and  plaintur  appeals.  Reversed,  with 
directions. 

Miller.  Grass  ft  Wilkinson,  of  Tanconver, 
for  appellant  Back,  Hall  &  Drowley  and 
Jas.  P.  Stapleton,  all  of  Vancouver,  for  re- 
spondents. 

GOSE.  J.  a:hls  Is  a  bill  In  equity  for  an 
accounting  and  other  equitable  relief.  The 
plaintlfl  John  M.  Lay  died  pending  tbe  ac- 
tion, and  Marlon  Q.  Lay,  as  administratrix 
of  his  estate  was  anbstitnted  as  plaintiff. 
She  has  appealed  from  an  adverse  Judgment 

The  litigation  arose  out  of  two  contracts 
made  between  John  M.  Lay  and  bis  wife, 
Marion  G.  Lay.  and  the  respondents.  The 
first  contract  was  entered  into  on  the  8th 
day  of  January,  1010.  It  recites  that  John 
M.  Lay  has  a  contract  with  one  and  Ua 
wife  for  the  purchase  of  certain  real  estate 
situate  in  Clarke  county,  this  state,  bearing 
date  June  23.  1908;  that  the  property  had 
been  platted  as  "Minnehaha  Park  addition" ; 
that  he  also  had  a  contnust  with  one  Knowles 
and  wife,  bearing  date  September  29,  1009. 
for  the  purchase  of  a  tract  of  real  estate 
known  as  Enollwood,  tituate  in  the  same 
county;  that  Lay  d^red  to  "borrow"  $2,- 
000  from  the  respondents,  the  **loan**  to  be 
secured  by  an  assignment  of  these  contracts 
to  them,  and  that  In  consideration  of  the 
agreement  and  tbe  sum  of  $2,000,  the  receipt 
of  which  was  acknowledged,  they  sold  and 
assigned  all  tbelr  right,  title,  and  Interest 
In  the  two  contracta^  and  to  any  and  all  con- 
tracts for  tbe  sale  of  lots  or  portions  of  the 
tracts  designated.  It  was  agreed  therein 
that  tbe  respondents  should  take  charge  of, 
and  direct  the  sale  of,  lots  In  Minnehaha 
Park  addition  subject  to  tbe  provisions  of 
the  Hoff  contract;  that,  if  tbe  Hofb  had 
been  paid  in  full,  "the  $14,000-  which  they  are 
to  recdv^  before  June  23, 1010,  accordliv  to 
the  terms  of  their  contract,  then  the  respond- 
ents might  aeil  such  lots  as  had  not  been 
sold  "at  BQdi  prices  as  they  may  az,"  but 
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at  not  less  tban  flOO  a  lot,  the  flnt  $100 
paid  upon  each  lot  to  be  applied  In  payment 
of  the  loan  of  $2,000;  the  balance,  If  any, 
In  excess  of  that  sum  for  each  lot  sold  prior 
to  June  2S,  1910.  to  be  retained  by  the  re- 
spondents as  Interest  "on  said  loan  and  com- 
pensation for  their  serrlces."  It  was  further 
stipulated  that  the  respondents  at  their  op- 
tion might  at  any  time  settle  in  full  with 
the  HofCs,  and  that  whatever  sum  was  paid 
In  the  settlement  should  "become  a  part  of 
the  consideration  for  this  agreement"  The 
contract  also  provided  that  the  respondents 
might  purchase  all  sale  contracts  at  a  dis- 
count of  10  per  cent,  of  their  face  value,  the 
balance  to  be  applied  In  payment  of  their 
advances  to  the  Hoffs.  It  was  also  agreed 
that:  "The  balance  due  to  said  parties  of 
the  second  part  [the  respondents]  on  account 
of  this  agreement,  either  on  account  of  the 
original  loan  of  $2,000,  on  account  of  the 
amount  paid  to  said  HoCTs,  or  on  account 
of  any  payments  of  taxes  or  liens  of  any 
nature  against  said  'Minnehaha  Park  addi- 
tion,' or  said  'Knollwood,'  which  shall  not 
have  been  paid  to  said  parties  of  the  second 
part  in  accordance  with  the  provisions  here- 
inbefore cootalned,  shall  be  paid  on  June 
24th,  1910,  to  said  parties  of  the  second  part 
as  they  may  elect,  either  in  cash  or  in  lots  to 
be  by  them  selected  from  the  'Minnehaha 
Park  addition*  at  the  agreed  price  of  $60.00 
per  lot,"  except  certain  enumerated  lots  the 
prices  of  which  were  fixed  at  $16  each.  The 
contract  concludes  with  the  stipulation  that 
If  the  Iota  in  Minnehaha  Park  addition  re- 
maining unsold  on  the  24tb  day  of  June, 
1910,  were  not  sufficient  to  repay  the  respond- 
ents at  the  prices  agreed  upon,  then  they 
should  retain  all  the  right,  title,  and  inter- 
est of  the  Lays  in  Knollwood  and  to  all  con- 
tracts for  the  sale  of  lots  therein.  On  Jaly 
20,  1010,  they  made  a  second  contract,  recit- 
ing that  the  respondents  had  upon  that  day 
taken  tlUe  to  certain  lots  in  Minnehaha  Park 
addition  to  the  dty  of  Vancouver ;  that  there 
was  dne  the  respondents,  for  "money  advanc- 
ed and  services  rendered  an  amount  mutu- 
ally agreed  to  be  $6,098.70" ;  that  they  should 
accept  two  notes  of  John  M.  t4ty  in  equal 
amounts  dne  one  year  from  date  with  inter- 
est at  the  rate  of  8  per  cent  per  annum  aft- 
er six  months  from  that  date;  that  Lay 
•should  sell  the  property,  provided  that  no  lot 
should  be  sold  for  less  than  $200;  that  all 
money  derived  from  sales  should  be  applied 
in  payment  of  the  notes  until  they  were  liq- 
uidated, less  5  per  cent  to  be  allowed  to  Lay 
as  a  commission;  that,  if  the  notes  had  not 
been  paid  at  maturity,  the  respondents  might 
sell  any  of  the  remaining  lots  for  "their  rea- 
sonable cash  va^ue";  that  the  notes  should 
be  a  first  lien  on  all  unsold  property  and  all 
contracts  for  sale  of  property  in  both  ad- 
ditions. This  contract  further  provided  that 
the  respondents  "during  the  life  of  the  trus- 
teeship" should,  after  th^  had  been  paid, 
par  certain  enumerated  dainw  out  of  any 


moneys  coming  Into  th^  hands  from  sales 
of  property. 

It  will  be  observed  that  tbe  first  contract 
provides  for  two  contingencies,  and  gives  the 
respondoits  two  option  privileges.  The  first 
is  that.  If  the  BofTs  have  been  paid  prior  to 
June  23,  1010,  the  respondents  may  up  to 
that  date  sell  lots  at  a  price  fixed  by  them, 
but  not  less  than  $100  eadi,  and  have  the 
excess,  if  any,  as  interest  on  the  $2,000  loan. 
The  second  Is  that  the  balance  due  the  re- 
spondents on  June  24,  1910,  both  upon  the 
original  loan  and  on  account  of  money  paid 
to  the  HofTs  and  for  taxes  and  liens  upon 
both  tracts,  shall  be  [MiA  on  that  date  "ei- 
ther In  cash  or  In  lots  to  be  by  them  select- 
ed from  the  Minnehaha  Park  addition  at  the 
agreed  price  of  $60  per  lot,"  except  certain 
enumerated  lots  which  they  had  the  option  to 
take  at  $16  each.  At  the  time  the  first  con- 
tract was  made,  the  respondents  loaned  Lay 
$2,000,  and  took  his  nouinterest-bearing  note 
therefor.  On  the  23d  day  of  June.  1910,  they 
advanced  $2,098,  the  amount  required  to  pay 
the  Hofts  the  balance  due  upon  their  con- 
tract There  were  no  other  advancements 
for  the  Lays.  So  the  situation  on  the  20th 
day  of  July.  1910,  was  this:  The  respond- 
ents had  loaned  Lay  $2,000  at  the  time  the 
first  contract  was  made  and  $2,008  on  June 
23d  following,  making  in  the  aggr^ate  $4,- 
098.  On  the  date  last  mentioned  the  Lays 
conveyed  to  the  respondents  10  lots  of  the 
value  of  $260  each,  and  gave  them  two  notes 
aggregating  $6,098,  thus  making  a  bonus  of 
$2,600  In  prop^ty  and  $2j000  In  notes. 

[1,2]  The  appeal  presents  a  single  ques- 
tion; i.  e.,  were  the  contracts  usurious?  The 
rule  adopted  by  the  courts  in  construlug  con- 
tracts Is  that  where  a  contract  Is  fairly 
open  to  two  constructions,  the  one  lawful  and 
the  other  unlawful,  the  former  will  be  adopt- 
ed. The  circumstance  conferring  the  right 
to  exercise  the  first  option  did  not  arise. 
Hence  It  has  no  bearing  on  the  case  except 
as  it  may  tend  to  throw  light  upon  the  sec- 
ond option  clause.  It  is  obvious,  we  think, 
that,  when  the  first  contract  was  made,  the 
respondents  considered  the  lots  worth  more 
than  $100  each ;  for.  If  they  did  not  sell  for 
a  greater  price,  they  would  receive  no  com- 
pensation for  the  loan.  Measured  by  this 
valuation,  and  all  the  circumstances  Indicate 
that  they  then  had  even  a  greater  value^  the 
privilege  of  selecting  lots  at  $60  each  In  lien 
of  cash  was  an  obvious  evasion  of  the  usury 
statute.  Kem.  &  Hal.  Code,  |  6261,  provides 
that:  "No  person  shall  directly  or  indirect- 
ly take  or  receive  in  money,  goods  or  tiling 
In  action,  or  in  any  otlier  way,  any  greater 
Interest  sum  or  value  for  the  loan  or  for- 
bearance of  any  money,  goods  or  other  thing 
in  action  than  twelve  per  centum  per  an- 
num." The  books  are  replete  with  cases 
where  artful  contrivances  have  been  resort- 
ed to  whereby  the  lender  is  to  receive  some 
advantage  or  thing  of  value  beyond  the  re- 
payment of  tlie  loan  with  lawfnl  Interest 
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These  evftslons  are  almost  Infinite  In  ra- 
rlety.  The  courts,  taowerer,  have  been  vigi- 
lant In  unmasking  tbe  transaction  and  find- 
ing its  real  purpose;  and  wherever,  when 
exposed  to  the  light  it  Is  apparent  that  there 
has  been  a  sfaUt  <a  a  device  to  evade  the 
statute,  the  transaction  has  been  condemn- 
ed as  nsnriouB.  "When  the  payment  of  foil 
legal  Interest  is  subject  to  a  contingency 
wholly  or  In  part  so  that  the  lender's  lawful 
profit  la  pat  in  hazard,  the  interest  ao  con- 
tingently payable  need  not  be  limited  to  tiie 
legal  rate,  providing  the  parties  are  con- 
tracting In  good  faith  and  without  inten- 
tion to  avoid  the  usury  statutes;  and  the 
same  rule  governs  where  only  part  of  the 
legal  Int^est  la  in  hazard-  This  role  finds 
its  most  frequent  aK>licatlon  In  respect  of 
loans  stipulating  for  the  payment  of  a  por- 
tion of  partnership  profits  In  Ueu  of  inter- 
est" 39  Gyc  952.  The  same  view  is  thus 
tersely  stated  In  White  Water  Valley  Canal 
Co.  v.  VaUette,  82  U.  S.  (21  How.)  414,  16  L. 
Ed.  164:  "Where  there  la  a  loan,  although 
the  profit  derived  to  the  lender  exceeds  the 
legal  rate,  yet,  if  that  profit  Is  contingent  or 
uncertain,  the  contract,  If  bona  fide  and 
without  any  design  to  evade  the  statute.  Is 
uot  usurious,"  The  contingency,  however, 
must  be  more  than  a  nominal  or  a  colorable 
one.  As  was  said  in  Missouri,  K.  ft  T.  Trust 
Co.  T.  McLecblan,  Gd  HInn.  468,  61  N.  W. 
560:  "The  mere  fact  that  the  contract  has 
the  form  of  a  contingency  will  not  exempt 
it  from  the  scrutiny  of  the  court,  who  are 
bound  to  ezerdae  tiielr  Judgment  In  deter- 
mining whether  the  contingent^  be  a  real 
on^  or  a  men  shift  and  device  to  cover  usu- 
ry." Where  tlie  borrower,  in  order  to  obteln 
an  extension  of  time  In  whhA  to  pny  his 
debt,  was  reanlred  to  buy  horses  from  the 
lender  at  prices  largely  in  excess  of  their 
value,  the  sale  was  treated  fts  a  subterfuge 
to  compel  payment  <tf  an  unlawful  rate  of  in- 
terest Kommer  v.  Harrington,  83  Minn.  114, 
85  N.  W.  9S9.  So  where  the  lender  required 
the  borrower  to  take  out  Insurance,  and  the 
compensation  exacted  exceeded  the  lawful 
rate  of  interest  plus  tiw  reasonable  cost  of 
the  insurance,  the  transaction  was  held  usu- 
rious. MlssonrU  K.  ft  T.  Trust  Ca  v.  Uc- 
Lachlan,  supra;  Missouri,  K.  ft  T.  Tmst  Ga 
V.  Krumseig,  77  Bed.  82,  23  a  a  A.  1; 
Brower  v.  LUe  Ins.  Go.  (a  a)  86  red.  74& 
So  where  there  has  been  an  exaction  in  ex- 
cess of  the  l»wfnl  rate  of  interest  In  the 
form  of  a  commission  or  for  pretended  serv- 
ices, the  purpose  to  evade  the  statute  b«lng 
patent,  the  contract  has  been  treated  aa  naa- 
rlouB.  Dayton  t.  Dearbolt,  85  Wis.  151,  65 
N.  W.  147:  France  t.  Monro,  188  Iowa,  1, 
116  N.  W.  677,  IS  L.  B.  A.  (N.  8.)  881;  Hoiv 
kan  T.  Mesbitt,  68  Minn.  4ST,  60  N.  W.  182. 
The  same  view  has  been  takm  where  an 
excessive  and  certain  profit  has  been  agreed 
upon  In  Ueu  of  Interest  BU^  t.  Sears,  164 
N.  a  509,  70  S.  B.  997. 
The  respondents  contend  In  i^ect  that  the , 


first  contract  was  a  profit-sharing  one ;  that 
the  value  of  the  property  was  uncertain;  ttkat 
they  had  the  right  when  the  second  contract 
was  made  to  demand  the  conveyance  of  82 
lote  at  fSO  each;  and  that  they  took  a  bonus 
of  ten  lots  and  82,000  in  Hen  of  this  privi- 
lege. The  respondent  Adams  admitted  upon 
the  witness  stand  that  at  the  time  the  second 
contract  was  made  lote  In  Minnehaha  Park 
addition  were  aelllnv  on  the  Installment  plan 
at  8260  each,  hot  be  said  that  he  did  not  put 
that  value  upon  them.  He  made  no  further 
stetooent  as  to  their  value  at  that  time. 
The  second  contract  was  less  ingenuous  than 
the  first  It  redtea  that  the  80.006  was  dne 
"for  money  advanced  and  services  roidaed." 
This  was  not  true.  There  was  84,096  then 
due,  and  no  services  of  any  ai^eclahle  value 
bad  been  rendered.  The  respondents,  among 
other  cases,  have  cited  Scripps  v.  GrawfOrd, 
123  Mich.  173.  81  N.  W.  1098:  Duffy  Gil- 
more,  202  Pa.  444,  61  AO.  1026;  Duval  v. 
Neal,  TO  Miss.  288.  12  South.  146.  In  the 
Scripps  Case  It  was  held  that  an  agreemoit 
by  a  sun  if  Ing  partner  to  pay  the  administra- 
tor of  the  estate  of  the  deceased  partner  the 
value  of  the  estate's  Interest  In  the  partner- 
ship property  as  shown  by  the  Inventory,  and 
one-half  the  net  profit  that  should  be  earned 
for  five  years,  for  the  one-half  Interest  of 
the  deceased  In  the  partnership  property  and 
the  good  vpin  of  the  business,  was  not  usuri- 
ous, although  the  one-half  of  the  net  prcQts 
exceeded  the  lawful  rate  of  Interest  The 
agreem^t  stated  that  tha  one-half  of  the 
net  earnings  was  "as  interest  on  said  loan 
and  compensation  for  the  good  will  of  the 
estate  in  the  business."  The  court  said  that 
there  was  nothing  to  show  that  either  party 
understood  that  an  unlawful  rate  of  inter- 
est was  contemplated.  In  the  Duffy  Case 
the  court  held  that,  where  partners  contrib- 
ute to  the  capital  of  the  firm  in  unequal 
parts,  an  agreement  between  them  that  In 
distributing  the  profite  at  the  end  of  each 
year  one  should  pay  to  the  other  "ten  per 
cent  Interest  on  the  difference  in  their  cap- 
ital" was  not  usnrloua  This  was  put  upon 
the  ground  that  the  exaction  was  not  for  In- 
terest properly  so  called,  but  for  a  share  of 
the  profits.  In  Duval  v.  Neal,  70  Wss.  288, 
12  South.  145.  It  was  held  that,  where  an  Ad- 
vancement is  made  to  promote  an  enterprise, 
the  consideration  being  a  half  Interest  In  any 
net  profite  that  may  spring  from  the  venture, 
the  advancement  with  lawful  Interest  to  be 
returned  If  the  requisite  funds  shall  ever 
arise  In  the  prosecutton  of  the  enterprise,  the 
contract  ires  not  usurious.  In  that  case 
both  the  principal  amj  Interest  were  rldted 
upon  the  success  of  the  venture. 

Whether  the  contracts  be  viewed  standing 
alone  or  as  supplemented  by  the  parol  evi- 
dence there  can  be  no  escape  from  the  con- 
viction that  they  were  not  bona  fide  and 
without  design  to  evade  the  statnte,  but  the 
view  Is  compelling  that  there  was  a  studied 
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attempt  to  drcamvent  the  atattite  and  to 
exact  from  tbe  borrower  a  contract  which  tn 
all  reasonable  probability  would,  and  wblch 
as  a  matter  of  fiict  -did,  result  In  more  than 
100  per  cent  Interest. 

[3]  The  statute  (Rem.  &  Bal.  Code,  | 
6255)  provides  that:  "If  interest  shall  have 
been  paid,  judgment  shall  be  for  the  princi- 
pal less  twice  the  amount  of  the  Interest 
paid,  and  less  the  amount  of  all  accrued  and 
unpaid  Interest"  The  lots  of  the  value  of 
$2,500  were  taken  as  Interest,  and  this,  when 
doubled  as  the  statute  commands,  pays  the 
amount  actually  due  the  respondoitB  on  the 
second  contract. 

The  Judgment  Is  reversed,  with  directions 
to  take  an  accounting  between  the  parties 
after  giving  this  credit,  determine  the  status 
of  the  trusteeship  respecting  the  enumerated 
claims,  and  to  otherwise  proceed  In  harmony 
with  the  principles  of  equity. 

OBOW,  G.  J.,  and  MOUNT,  PARKEB.  and 
OHADWIOK,  Jjr^  concur. 


HALLmiB  MACHINERY  CO.  t.  WHIDBET 
ISLAND  SAND  &  GRAVEL  GO.  et  al 

(Supreme  Court  of  W«Bhington.   May  6,  1913.) 

1.  Repuvin  ^  120*)— Judgment— Delivebt 
or  Pbopebtt  in  Depbeciated  CoNomon. 

Under  Rem.  ft  Bal.  Code,  |  711,  authoris- 
ing a  defendant  in  claim  and  deliveiy  to  re- 
claim the  property  tij  executing  a  redeliveir 
bond  conditioned  for  delivery  to  plaintiff  if  Buch 
delivery  be  adjudged,  and  for  toe  payment  of 
such  sum  as  may  for  any  cause  be  recovered 
against  the  defeudant,  ami  section  484  provid- 
ing that  in  actions  to  recover  the  poBsession  of 
personal  proi>erty  judgment  for  the  plaintiff  may 
be  for  the  possession  or  value  thereof  in  case  a 
delivery  cannot  be  had,  plaintiff  is  not  required 
to  accept  the  property  when  tendered  in  a  con- 
dition subBtantially  depreciated  from  ita  condi- 
tion when  reclaimed  under  the  redelivery  bond 
and  to  sue  for  the  depreciation,  but  may  reject 
the  property  and  sue  on  the  bond  for  its  full 
value  as  Oxed  by  the  judgment 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  S  479 ;  Dec  Dig.  |  120.*] 

2.  Replevin  (|  107*)— Alteenativb  Judo- 
MBirr— Statutobt  Pkovihionb. 

WhUe  Rem.  &  Bal.  Code,  i  434,  providing 
that  in  actions  to  recover  the  poBsession  of  per- 
sonal property,  judgment  for  plaintiff  may  be 
for  the  poBseasioD  or  the  value  thereof  in  case  a 
delivery  cannot  be  had.  fs  not  mandatory  in 
terms  as  to  rendering  a  judgment  in  the  alterna- 
tive, either  party  has  a  ri^t  to  Insiat  on  such 
judgment  being  rendered. 

[Ed.  Note.— For  other  cases,  see  Beplevln, 
Gent  Dig.  6S  424.^28;  Dec  Dig.  S  107.*} 

3.  Pleadiito  (1 180*)— Reply— Dkpabtdhb. 

Where  the  complaint  in  an  action  on  a 
bond  in  claim  and  delivery  alleged  the  failure  to 
return  the  property  or  otherwise  satis^  the 
judgment  and  the  answer  alleged  an  offer  to 
return  the  property,  a  reply  admitting  the  offer 
to  return,  and  alleging  facts  showing  a  deprecia- 
tion in  Its  condition  justifying  a  refusal  to  ac- 
cept the  offer,  did  not  depart  from  the  complaint, 
since  it  did  not  set  up  any  new  cause  of  action, 
especially  where  no  (Ejection  to  the  re^  was 


made  until  the  trial  Ave  months  after  the  ner?- 
ice  and  filing  of  the  reply. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  358-384;  Dec  Dig.  1  ISO.*} 

Departmwt  1.  Appeal  from  Superior 
Court,  Whatcom  0onnt7*   SU.  B.  Hudln, 

Judge. 

Action  by  the  HalUdle  Machinoy  Com- 
pany against  the  Whidbey  Island  Send  & 
Gravel  Company  and  another.  Judgment 
for  plaintiff,  and  defendants  appeaL  Af- 
firmed. 

See,  also,  02  WbsIl  004.  114  Fac.  457. 

Graven  ft  Greene,  of  Belllngliam,  A>r  ap- 
pellants. Hughes,  McAOcken,  Dovell  ft  Ram- 
sey and  Otto  B.  Rnpp,  all  of  Seattle  for  re- 
spondent 

PARKER,  J.  The  plalndfl,  HaUidlfl  Ma- 
chinery Company,  seeks  recovery  from  the 
defendants,  Whidbey  Island  Sand  ft  Grarel 
Company,  as  principal,  and  United  States 
Fidelity  ft  Guaranty  Company,  as  surety, 
upon  a  redellT^  bond  executed  by  them  In 
an  action  prosecuted  by  the  machinery  com- 
pany against  the  sand  and  gravel  company 
under  the  claim  and  delivery  statutes.  The 
plaintiff  rests  its  right  ta  recover  xipaa  the 
alleged  fftUure  of  the  sand  and  gravel  com- 
pany to  return  the  property  to  the  plaintiff 
In  compliance  with  the  conditions  of  the 
redellvray  bond  and  the  judgment  rendered 
in  that  action  in  its  favor.  A  trial  before 
the  court  and  a  jury  resulted  in  a  Judg- 
ment and  verdict  in  favor  of  the  plaintiff 
in  the  sum  of  f 2,296.30  damages,  ftom  which 
the  defoidauts  have  appealed. 

Prior  to  February  19,  1909,  respondent 
commenced  an  action  In  the  superior  court 
for  Whatcom  county  against  appellant  sand 
and  gravel  company  to  recover  possession  of 
certain  machinery,  and  caused  the  seizure 
thereof  by  the  sheriff  upon  the  execution  of 
the  usual  bond  and  affidavit  required  by  the 
claim  and  delivery  statute  (Rem.  ft  BaL  Code, 
§1  708  and  709).  On  that  day  appellant  sand 
and  gravel  company,  as  principal,  and  the 
guaranty  company,  as  surety,  executed  in 
that  action  the  redelivery  bond  here  sued 
upon,  conditioned  as  required  by  Rem.  ft  BaL 
Code,  S  711,  and  thereb'-  secured  the  return 
of  the  property  to  appei^.aut  sand  and  gravel 
company.  That  action  proceeded  to  trial  be- 
fore the  court  without  a  jury,  resulting  In 
Judgment  in  usual  form  in  the  alternative  in 
favor  of  the  respondent  awarQlng  to  it  the 
property,  and,  If  delivery  thereof  could  not 
be  had,  that  respondent  recover  of  appellant 
sand  and  gravel  company  the  value  of  tiie 
property,  which  was  determined  and  fixed  by 
the  court  In  that  Judgment  Upon  appeal 
from  that  Judgment  it  was  affirmed  by  this 
court;  our  dedslon  being  reported  In  62 
Wash.  604,  114  .  Paa  457,  where  a  more  de- 
tailed history  of  the  case  may  be  found.  On 
June  7,  1911,  which  was  very  soon  after  the 
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flllne  of  the  rmlttltnr  from  oaiv  decision  In 
the  superior  court,  appellant  tendered  to  re- 
spondent tbe  mocblnery,  claiming  such  tOEi- 
der  to  be  In  comiAlaiioe  wltb  the  redelivery 
boDd  ttxecnted  by  it  in  tlie  claim  and  de- 
llTwy  &eUoiL  ReaiKmdent  refmed  to  acc^t 
tbat  taida>,  and  a^ka  to  SwtUj  ita  refUaal 
upon  ttw  gronnd  Oat  the  machinery  was  at 
the  time  nt  the  tender  not  In  snbatantlally 
the  same  ctmdltlon  In  which  It  was  whoi 
redettvered  to  tbe  appellant  sand  and  grav^ 
company  nnder  tbe  redelivery  bond,  but  was 
at  the  time  of  the  tender  in  a  greatly  d^re- 
dated  condition  and  ivactically  worthless, 
by  reason  of  Its  use  by  sibilant  sand  and 
gravel  company  and  its  eq^osure  to  tbe  ele- 
ments during  the  period  from  its  redelivery 
to  appellant  sand  and  gravel  company  on 
February  11,  1909,  ontU  Its  tender  to  re- 
spondent on  June  7,  1911.  On  July  12,  1911, 
this  action  WHS  commenced  against  appel- 
lants upon  the  redelivery  bond  seeking  re- 
covery of  damages  measured  by  tbe  value  of 
the  property  as  fixed  by  tbe  court  in  the 
judgment  In  the  claim  and  delivery  action. 

It  is  contended  by  counsel  for  appellants 
that  the  evidence  Introduced  was  not  suffi- 
cient to  warrant  the  jury  in  concluding,  as  It 
manifestly  did,  tbat  the  machinery  was  not 
in  substantially  as  good  condition  at  the  time 
of  tbe  tender  as  when  it  was  reclaimed  by 
appellant  sand  and  gravel  company  under 
the  redelivery  bond.  We  think  it  sufficient 
to  say,  in  answer  to  this  contention,  that  we 
find  ample  evidence,  if  believed  by  tbe  jury,  to 
warrant  them  in  concluding  that  the  machin- 
ery was  In  fact  very  much  depreciated  in  val- 
ue, and  not  nearly  in  such  good  condition  as 
it  was  when  appellant  sand  and  gravel  com- 
pany reclaimed  it  under  the  redelivery  bond. 
There  was  a  period  of  some  27  months  elaps- 
ed from  the  date  of  reclaiming  the  property 
under  the  redelivery  bond  until  return  there- 
of was  offered  to  be  made,  during  which  peri- 
od the  machinery  was  used  to  a  large  extent 
by  appellant  sand  and  gravel  company  in  Its 
plant,  and  daring  which  period  It  was  also 
to  a  considerable  extent  exposed  to  tbe  ele- 
ments causing  depreciation  by  rost  and  the 
usual  results  of  such  exposure.  There  was 
alao  competent  testimony  tending  to  show 
that  portions  of  tbe  machinery  were  very 
much  worn  and  that  all  of  it  was  in  some 
degree  worn.  We  conclude  that  we  cannot 
disturb  the  judgment  because  of  want  of  evi- 
dence to  snpport  the  jury's  conclusion  upon 
this  question. 

[I]  Counsel  tor  appellants  contend  that  re- 
qwndent  was  bound  to  accept  return  of  Qie 
propoty  when  tendraed,  even  thot^  it  may 
not  have  been  In  substantially  as  good  condi- 
tion as  when  It  was  reclaimed  by  app^ant 
sand  and  gravel  company  under  the  redellv- 
wy  ly>nd,  and  that  respondent's  only  remedy 
was  an  actim  for  damages  measured  by  the 
difference,  if  any,  between  the  value  of  the 
property  wben  reclaimed  1^  appellant  sand 


and  gravel  company  and  when  tendered  to 
req^imdent  Tlie  trial  court  gave  to  the 
jury,  among  otiier  Instructions,  the  following: 

"If  yon  find  from  the  evideooe  that  the. 
property  whoi  tendered  by  the  defSndont 
Whidbey  Idand  Sand  St  Gravel  Company, 
on  or  about  June  6.  1911,  was  substantlaUy 
In  the  same  condition  that  It  was  when  poa- 
sesalim  of  the  same  passed  to  the  defendant 
Whidbey  Island  Band  ft  Gravel  Company  on 
or  about  February  19, 1909,  nnder  and  by  vir- 
tue of  the  redelivery  bond  mentioned,  then  it 
became  the  legal  du^  of  the  plaintiff  to  ac- 
cept the  property,  and  In  sudi  case  you 
should  find  for  the  defotdant" 

"If  you  find  from  the  evidence,  by  a  fair 
preponderance  thereof,  that  the  property 
when  so  tendered  was  so  worn  from  use  and 
the  operation  of  tiie  same  by  the  defendant 
after  tbe  execution  of  the  redelivery  bond, 
and  was  damaged  after  that  time  by  the  ac- 
tion of  tbe  rains,  winds,  and  salt  water,  or 
In  either  of  these  ways,  so  tbat  the  same  was 
not  in  substantially  the  same  condition  It 
was  wben  rec^ved  by  the  defendant  Whid- 
bey Island  Sand  A  Gravel  Company  under 
tbe  bond,  then  and  in  such  case  you  are  in- 
structed that  tbe  plaintiff  was  under  no 
legal  obligation  to  receive  the  property,  and 
In  such  case  you  should  find  for  the  plaln- 
Uff." 

These  instructions  were  In  accordance  with 
the  theory  upon  which  counsel  for  respond- 
ent rested  Its  rl^t  to  refuse  the  tender  of 
tbe  property  and  recover  tbe  full  value  there- 
of OS  determined  by  the  judgment  In  the 
claim  and  delivery  case.  The  giving  of  these 
instructions  and  other  rulings  of  the  trial 
court  In  keeping  therewith  are  the  principal 
claimed  errors  relied  upon  by  counsel  for  ap- 
pellants for  reversal.  The  obligation  rest- 
ing upon  the  party  holding  the  property,  aft- 
er giving  a  bond  for  its  delivery  to  the 
other  party,  Is  stated  In  Shinn  on  Replevin,  | 
670,  as  follows:  "The  plaintiff  In  replevin, 
against  whom  a  judgment  for  a  return  has 
been  entered,  is  bound  to  restore  the  goods  to 
the  defendant  in  the  like  good  order  and 
condition  as  when  taken.  The  mere  restora- 
tion of  tbe  goods  In  a  damaged  condition  will 
not  be  In  compliance  with  the  conditions  of 
his  bond.  This  may  bo  required  1^  express 
terms  of  the  statnt^  but,  if  the  statute  does 
not  expressly  require  It,  It  does  so  by  Impli- 
cation. After  a  judgmoit  for  a  return  has 
been  entered  against  the  plaintiff,  he  can 
only  satisfy  it  by  a  return  of  the  Identical 
property  whldi  was  taken  from  the  defend- 
ant under  the  writ  The  defendant  la  not 
bound  to  accept  any  other."  Fair  v.  Citizens' 
State  Bank,  69  Kan.  S6S,  76  Pac.  847.  ICS 
Am.  St  Bep.  168,  2  Ann.  Cos.  960;  Capital 
Lumber  Co.  v.  Learned,  36  Or.  644,  fi9  Pac. 
464,  78. Am.  St  Bep.  792;  Wallace  T.  Cox 
(Neb.)  188  N.  W.  670. 

Our  statute  prescribing  the  conditions  of 
the  bond  CRem.  &  BaL  Code,  S|  709.  711)  does 
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not  In  temu  require  the  property  to  be  re- 
turned In  sutMtantially  as  good  condition  as 
when  ta'koi;  but  tbat  Biicb  Is  the  obligation 
under  tbe  bond  the  law  creates,  whethn  In 
tana  so  spedfled  In  the  statute  or  not;  Is 
well  settled  by  the  anthorlUes.  This  obsenra- 
tlon  Is  made  In  view  ot  certain  contentions 
made  by  counsel  for  appellant  rested  npon 
the  absoKe  of  sodi  a  prescribed  condition 
of  the  bond  in  oar  statute.  We  may  also 
observe  at  Oiis  time  that  in  Tiew  of  the  con- 
ditions  prescribed  for  delivery  and  redelivery 
bonds  being  in  substance  the  same,  and  Im- 
posing like  obUgattons  upoa  the  party  acquir- 
ing possession  of  the  property  under  such 
bonds,  whether  plaintiff  or  defendant,  the 
law  touching  the  obligations  of  the  respec- 
tive parties  to  each  other  to  deliver  the  prop-, 
erty  In  compliance  with  their  bond  must 
necessarily  be  the  same.  We  may  therefore 
call  to  our  aid  and  regard  as  equally  applica- 
ble dedsloDs  dealing  with  claims  of  defend- 
ants as  well  as  those  dealing  with  claims  of 
plalutlffs  under  such  bonds. 

The  decisions  of  the  courts  are  in  apparent 
conflict  upon  the  question  of  the  right  of 
the  party  for  whose  protection  the  bond  is 
given  to  reject  a  tender  of  only  a  portion  of 
the  property,  or  a  tender  of  all  of  the  prop- 
erty, when  it  is  not  in  substantially  the  same 
condition  as  when  taken  or  reclaimed.  We 
think,  however,  that  the  varying  drcum- 
Btances  involved  in  the  cases  will  In  many 
instances  account  for  the  seeming  conflict  of 
the  decisions.  In  the  case  of  Jones  v.  Mes- 
senger, 40  Colo.  37,  90  Pac.  64,  there  was  an 
attempt  to  satisfy  a  replevin  Judgment  pro 
tanto  by  the  tender  of  56  of  76  horses  tak- 
en under  a  redelivery  bond;  the  horses  not 
tendered  having  been  disposed  of,  so  as  to 
render  their  tender  impossible.  The  tender 
was  refused,  which  was  sought  to  be  Justi- 
fied upon  substantially  the  same  grounds  as 
are  Invoked  by  respondent  here.  Disposing 
of  the  question  involved,  the  court  said: 
"Under  no  drcumstances  could  the  defend- 
ant in  replevin  satisfy  the  Judgment  against 
him  pro  tanto  by  a  partial  delivery  of  the 
property  involved  under  the  drcumstances 
of  this  case.  A  return  of  all  the  pro[>erty 
promptly,  In  substantially  the  same  condition 
as  it  was  at  the  time  of  bringing  the  replevin 
suit,  would  satisfy  the  Judgment  in  respect  to 
the  possession.  In  addition  to  the  return  of 
the  property,  the  Judgment  in  the  r^levln 
suit  required  the  payment  of  certain  dam- 
ages. The  rule  in  Jurisdictions  where  the 
statutes  provide  that  the  value  of  the  sepa- ; 
rate  articles  of  property  must  be  found  does 
not  prevail  In  this  state.  Our  statute  re- 
quires the  return  of  the  entire  property  when 
In  the  hands  of  the  other  party,  br  judgment 
for  its  full  value  if  a  delivery  cannot  be  had, 
and  a  Judgment  must  be  for  the  possession 
of  the  entire  property  to  be  operative  Horn 
V.  Bank,  8  Colo.  App.  S39;  46  Pac.  838.  and 
ciises  dted.  Whether  the  return  be  In  whole 


or  In  part,  the  goods  must  be  in  like  goodwder 
and  condltiou  as  when  taken.  Sfabm  on 
R^levln,  I  679.  In  Jurisdictions  vrtiere  it 
la  required  to  find  separate  values,  if  the 
separate  value  of  each  article  be  not  assess- 
ed, the  verdict  will  not  sfippOTt  a  Judgment 
Shinn,  I  627,  and  cases  dted.  In  this  state, 
on  the  contrary,  It  requires  the  finding  of 
the  a^egate  valne  ot  the  property  to  aiqK 
port  a  judgment  under  the  terms  of  oar  stat- 
ute and  the  conditions  of  the  replevin  bond, 
necessarily  given.  To  permit  defendant  In 
replevin  to  retain  the  horses  involved  In 
this  case  In  his  possession  during  years  of 
litigation,  and  to  return  a  portion  of  tfa«an 
at  his  option,  In  a  diseased  oondltion,  would 
be  to  render  nugatory  the  replevin  Judgmmt 
which  must  be  satisfied  accordii^  to  its 
terms."  It  is  true  that  was  an  equity  case 
wherein  it  was  soi^ht  to  compel  satisfaction 
of  the  replevin  judgment  pro  tanto,  but  we 
are  unable  to  see  that  the  principle  Involved 
and  decided  would  have  been  any  different 
had  the  suit  boen  for  damages  sought  to  be 
measured  by  the  value  of  the  property,  as 
determined  in  the  Judgment  In  the  .replevin 
case. 

Heferring  to  Horn  v.  Citizens'  Savings  & 
Commercial  Bank,  8  Colo.  App.  539,  46  Pac. 
840,  dted  in  the  above  quotation,  we  find  the 
Colorado  statute  relative  to  judgments  In 
actions  to  recover  personal  property  quoted 
as  follows:  "In  an  action  to  recover  the 
possession  of  personal  property,  judgment 
for  the  plaintiff  may  be  for  the  possession  or 
the  value  thereof.  In  case  a  delivery  cannot 
be  had,  and  damages  for  the  detention.  If 
the  property  has  been  delivered  to  the  plain- 
tiff, and  the  defendant  claim  a  return  there- 
of, judgment  for  the  defendant  may  be  for  a 
return  of  the  property,  or  the  value  thereet. 
In  case  a  return  cannot  be  had,  and  damages 
for  taking  and  withholding  the  aamfc" 

[2]  This  Is  the  exact  language  of  oar  stat- 
ute relating  to  Judgments  in  actions  for  the 
recovery  of  personal  properly.  Bem.  ft  Bat. 
Code,  I  484.  While  the  language  of  this  sec- 
tion does  not  at^war  to  be  mandatory  la 
terms  as  to  rendering  the  Judgment  in  tBe 
alternative,  it  Is  plain  that  either  party  has 
the  right  to  Instst  tliat  it  be  so  rendered. 
Like  the  Colorado  statute,  we  have  no  provi- 
sion requiring  that  the  separate  valne  of  dif- 
ferent portions  or  articles  of  the  property 
shall  be  determined  by  the  Judgment  ren- 
dered in  the  claim  and  ddlvery  action.  The 
theory  of  the  Colorado  dedsionB  seems  to 
be  that,  in  view  of  the  statute,  the  Judgment 
is  to  be  satisfied,  so  far  as  the  rl^^t  to  the 
proi>erty  has  l>eeu  determined  by  the  Judg- 
ment, by  a  return  of  the  whole  of  }t  in  sub- 
stantially the  same  condition  as  when  taken, 
or  by  the  payment  of  tlie  whole  valne  thereof 
as  determined  in  the  replevin  Judgment  and 
tbat  the  party  adjudged  to  be  entitied  to 
the  property  is  not  required  to  accept  satis- 
faction in  any  other  manner. 
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la  tbe  case  of  Blddioff  r.  EUcenbai?)  62 
Xeb.  8S2.  72  M.  W.  806,  It  VM  Held  that,  In 
ordar  to  aatiatr  a  xeple^  Judgment  by  a  re- 
tom  of  the  propertr,  It  waa  neceaaaiy  to  le- 
tnin,  m  offer  to  retiun,  the  Idoitlcal  propo- 
ty  replevlned  and  not  ottaer  property  of  Uke 
kind  or  Talne,  even  thongh  In  that  particnhur 
caie  the  proper^  replerlned  was  a  lomber 
yard;  the  lumber  being  aold  therefrom  In  tiie 
uaual  conrae  of  bnslneas,  and  other  lumber 
of  like  kind,  qnantlty,  and  valne  anbaUtated 
before  the  tender  made  to  sati^  the  Judg- 
ment. 

In  Wallace  t.  Cox  (Neb.)  138  N.  W.  678. 
Reese,  Chief  Justice  speaking  for  the  coart 
to  the  qnestlon  of  the  duty  of  accepting  a 
tender  of  return  of  property,  said:  "It  la 
fundamental  that,  where  a  Judgment  In  an 
action  of  replevin  Is  against  the  plaintiff, 
It  la  his  duty  to  return  the  property  to  the 
defendant  within  a  reasonable  time  In  sub- 
stautlally  as  good  condition  as  when  taken, 
and  this  would  satisfy  the  Judgment  in  so 
far  as  the  return  had  been  ordered  If  the 
property  was  accepted  by  the  defendant, 
but  it  would  not  cancel  the  money  Judgment 
for  damages,  nor  would  it  deprive  the  de- 
fendant of  his  action  for  depreciation  of 
the  value  of  the  property  while  out  of  his 
possession.  While  this  Is  all  true,  yet  the 
duty  of  returning  the  property  within  a  rea- 
sonable time  and  in  substantially  an  unim- 
paired condition  should  be  performed,  and  It 
does  not  lie  with  the  plaintiff  in  the  action 
after  long  delay  to  return  property  badly 
damaged  by  use  or  otherwise,  compel  the 
defendant  to  accept  it,  and  then  litigate  the 
question  of  damages  in  another  action.  Our 
statute  does  not  provide  that  the  property 
shall  be  returned  in  the  same  condition  as 
when  taken,  as  In  some  states,  but  the  hold- 
ing is  practically  nnlform  that  such  a  stat- 
ute is  not  necessary,  aa  we  have  in  effect 
held."  This,  it  la  true,  can  hardly  be  regard- 
ed as  a  direct  holding  that  a  tender  of  the 
property,  immediately  upon  the  rendering 
of  the  Judgment,  In  a  snbstantlally  worse 
condition,  would  not  satisfy  the  judgment 
pro  tauto  and  require  the  successful  party 
to  seek  relief  In  another  action  for  damages; 
hut  the  reasoning  of  the  learned  Justice,  it 
seems  to  us,  is  a  convincing  argiunent  In  sup- 
port of  such  a  holding,  especially  where 
more  than  two  years'  time  Intervenes  be- 
tween the  reclaiming  of  the  property  and  the 
end  of  the  litigation',  as  In  this  case. 

In  the  case  of  Mounts  v.  Murphy,  126  Ey. 
803,  104  S.  W.  978,  while  the  duty  of  ac- 
cepting a  tender  of  the  property  In  a  damag- 
ed condition  was  not  strictly  Involved,  in 
:Weaking  of  the  measure  of  damage  for  fail- 
ure to  retnm  the  property  in  snbstantlally 
the  same  condition  aa  when  taken,  the  court 
said:  "It  did  not  aatlafy  the  obligation  when 
liatfield  returoed  the  oxen,  some  of  them 
nith  eyes  knocked  out  and  otherwise  injured 
nnd  in  poor  condition,  aa  the  teettmony  tends 


to  show  In  this  case.  It  Is  tme  that  aivdlee 
might  have  elected  to  reflise  the  cat^e  on 
account  of  th^  condition,  and  collected  their 
value  aa  fixed  In  the  Judgment;  bnt  be  ms 
not  bonnd  to  do  so." 

In  Pauls  V.  Mundin^  87  T«x.  OIt.  Am-  WU 
86  &  W.  48,  the  court  said:  "Ttm  only  qnes- 
tton  presented  for  our  determination  on  this 
appeal  is  whether,  under  the  Jndgment  in 
favor  of  appellant  agalnat  appellee  above 
mentioned,  the  latter  had  the  legal  rig^it  to 
satisfy  same  by  a  delivery  or  tender  of  leas 
than  the  whole  of  the  property  recovered  by 
said  Judgment  We  are  of  tiie  opinion  that 
the  recital  in  the  Jndgmoit  to  the  effect  that 
the  plaintiff  recover  the  value  ot  each  ar- 
ticle of  said  madilnery,  stating  the  separate 
value  thereof,  the  total  valne  of  which  being 
$375,  in  the  event  the  said  machinery,  or  any 
part  thereof,  could  not  be  found,  conclusively 
answers  this  question  in  the  negatlva  Un- 
der the  provisions  of  this  Judgment,  the  tip- 
pellee  could  not  satisfy  same  without  a  de* 
livery  or  tender  of  the  entire  property  ,re- 
covered,  or  the  payment  of  its  value,  as  stat- 
ed in  the  Judgment  Byrne  v.  Lynn,  18  Tex. 
av.  App.  252,  44  S.  W.  311,  544." 

In  the  case  of  Whetmore  v.  Rupe,  66  Cal. 
237,  3  Pac.  861,  under  a  statute  similar  to 
ours  and  in  reference  to  the  right  and  duty 
of  the  successful  par^  in  a  replevin  action, 
the  court  said:  "In  De  Thomas  v.  Witherby 
[61  Cal.  92,  44  Am.  Rep.  542],  the  language 
of  the  8Ui>erlor  court  of  New  York,  In  Buy- 
dam  V.  Jenkins,  3  Bandf.  [N.  T.]  614,  is  cited 
with  approval:  'The  undertaking  of  the 
plaintiff  in  the  replevin  bond,  we  conceive, 
is  absolute  to  return  the  goods  or  pay  their 
valne  at  the  time  of  the  execution  of  the 
bond.  We  do  not  think  that  a  wrongdoer  la 
ever  to  be  treated  as  a  mere  bailee,  and  that 
the  property  in  his  possession  is  to  any  ex- 
tent at  the  risk  of  the  owner.*  It  cannot  be 
doubted  that  a  plaintiff,  who,  without  right 
has  seized  the  property  of  a  defendant  under 
a  writ,  iB  a  wrongdoer.  Under  our  Code  the 
defendant  who  recovers  a  Judgment  in  an 
action  like  the  present,  where  the  property 
has  been  delivered  to  the  plaintiff,  is  entitled 
to  a  Judgment  for  a  return  of  the  property; 
and  if  the  property,  all  of  it  cannot  be  re- 
turned, then  to  a  judgment  for  the  value  of 
the  whole."  Stevens  v.  Tulte,  104  Mass.  328, 
and  Johnson  v.  Mason,  70  N.  J.  Law,  13,  66 
AtL  137,  are  In  harmony  with  these  views. 

The  autborltlra  so  far  noticed,  as  we  un- 
derstand tbem,  lend  support  to  the  view  that 
the  party  for  whose  benefit  the  delivery  or 
redelivery  bond  Is  given,  under  which  bis 
property  Is  withheld  from  him,  upon  judg- 
ment being  rendered  in  his  favor  for  the  re- 
covery of  the  property,  or  in  the  alternative 
for  its  total  value  determined  by  such  Judg- 
ment without  separate  valuation  of  separate 
portlona  or  articles,  may  elect  to  accept  ten- 
der  of  the  property,  though  depreciated  In 
value,  and  sue  upon  the  brad  for  hia  dam- 
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ages,  measnred  by  Its  depredated  value;  or 
he  may,  If  the  property  Is  tendered  to  him  In 
substantially  worse  condltloa  tlian  when  first 
withheld  from  him  under  the  bond,  refuse  the 
tender  and  sue  upon  the  bond  for  damages 
measured  by  the  total  value  of  the  property 
as  determined  by  the  alternative  judgment. 
We  are  impressed  with  the  Justice  of  this 
doctrine,  In  view  of  the  fact  that  It  favors 
the  party  who  Is  finally  adjudged  to  be  In 
the  right  The  very  object  of  the  statute.  In 
requiring  the  value  of  the  property  to  be  de- 
termined and  the  Judgment  to  be  rendered 
for  the  property  or  for  that  value  In  case  the 
property  cannot  be  delivered,  is  manifestly 
to  enable  the  one  in  whose  favor  the  Judg- 
ment Is  rendered  to  avoid  the  necessity  of 
again  trying  the  question  of  his  damage,  in 
so  far  as  It  is  measurable  by  the  value  of  the 
property.  In  the  event  he  is  compelled  to  or 
acquires  the  right  to  take  the  money  Judg- 
ment in  lieu  of  the  property.  If  he  is  com- 
pelled to  accept  tender  of  the  property  In  a 
condition  of  snbstantlally  depreciated  value, 
or  if  he  is  compelled  to  take  a  portion  of  the 
property  even  if  in  substantially  as  good  con- 
dition as  when  withheld  from  blm,  the  de- 
termination of  its  total  value,  which  he  has 
a  right  to  have  made  in  the  replevin  Judg- 
ment, it  seems  to  us  would  fail  of  its  pur- 
pose. We  think  he  Is  not  obliged  to  accept 
satisfaction  of  the  Judgment  in  part  by  re- 
turn of  the  property  In  a  damaged  condition 
or  a  portion  of  it  even  In  substantially  the 
same  condition,  and  in  part  by  money  dam- 
ages to  be  again  determined  In  a  new  ac- 
tion. 

Let  08  now  notice  the  decisions  relied  upon 
by  counsel  for  apjwUant  aa  opposed  to  this 
view. 

In  the  case  of  Leeper,  Oravee  &  Go.  v. 
First  Nat  Bank.  20  Ofcl.  707,  on  page  721, 
110  Pac.  656,  on  page  600  (29  L.  B.  A.  [N.  S.1 
747,  Ann.  Caa.  1012B,  30^,  the  reasoning  of 
the  court  Is  apparently  not  in  harmony  with 
oar  conclusionB.  It  la  worthy  of  not^  how- 
ever, that  the  conrt  in  Qiat  case  was  dealing 
with  a  aitoation  \rbexe  all  bnt  a  small  frac- 
tion of  the  entire  pn^>erty  was  tendered  back, 
as  indicated  by  the  following  ronarks  of  the 
conrt:  "In  the  case  at  ibar,  as  the  parts  of 
the  different  bridges  which  were  not  tendered 
constltated  bnt  a  small  fraction  of  the  en- 
tire amount  of  the  property  taken,  and  there 
waa  no  showing  that  the  same  could  not  be 
readily  procured  In  the  open  market,  or  were 
within  plalntUTs  control,  we  can  aee  no  rea- 
son why  a  party  In  such  a  case  should  not 
be  required  to  accept  the  great  bulk  of  the 
property  Involved  and  recoup  on  the  bond 
given  for  such  as  was  missing.  Counsel  for 
the  bank  In  their  brief  ask  If  a  wagon  be 
replevied,  and  plalntiflr  be  required  to  restore, 
could  he  tender  the  tailgate,  and  require  Us 
acceptance?  To  this  we  will  say  that  we 
think  not,  but  should  the  wagon  be  tendered 
entire  with  the  exception  of  the  tailgate, 


whl^  It  was  not  within  the  power  of  the 
plaintur  to  restore  (that  Is,  was  lost  and  not 
willfully  withheld),  we  believe  that  Its  ac- 
ceptance would  be  required  with  an  allow- 
ance of  damages  therefor."  Had  it  there 
been  ratabllshed  by  the  verdict  of  the  Jury, 
as  it  was  In  this  case,  that  the  property  had 
materially  depreciated  in  value  by  use  and 
exposure  to  the  elements,  It  is  possible  the 
court  might  have  reached  a  different  conclu- 
sion. 

In  Reavls  v.  Horner,  11  Neb.  479,  9  N.  W. 
643,  there  was  a  tender  of  the  property,  ex- 
cept certain  specified  articles,  being  a  small 
portion  of  the  whole;  these  articles  having 
a  value  readily  ascertainable^  and  no  show- 
ing that  the  condition  of  the'  property  actual- 
ly returned  was  materially  lessened  In  value. 
It  also  appeared  that  the  tender  was  refused 
for  a  reason  wholly  foreign  to  the  question 
of  it  being  satlafactory  to  the  Judgment  cred- 
itor BO  far  as  its  amounts  and  value  were 
concerned,  and  would  have  been  accepted  so 
fas  as  any  objections  could  have  been  made  on 
that  ground. 

In  Er>-in  v.  Montgomery,  84  Neb.  107,  120 
N.  W.  003,  it  appears  that  there  was  a  tender 
of  all  of  the  property  in  substantially  the 
same  condition  as  when  taken,  and,  being  re- 
fused, the  tender  was  again  made  at  the 
trial  of  all  the  property  except  one  horse, 
which  had  died,  for  which  there  was  a  ten- 
der of  $10  in  money.  The  court  held  that  the 
first  tender  was  sufficient  to  satisfy  the  judg- 
ment. 

Counsel  for  appellant  also  dte  and  rely 
upon  the  following  decisions:  Franks  v.  Mat^ 
son,  211  lU.  71  N.  E.  1011;  Telton  v. 
Sllnkard,  85  Ind.  190;  Larabee  v.  Cook,  8 
Kan.  App.  776,  61  Pac  815;  New  England 
Ftirniture  &  Carpet  Co.  v.  Bryant,  64  Minn. 
256.  66  N.  W.  ^4;  Allen  T.  Fox,  SI  N.  Y. 
662.  10  Am.  Rep.  641. 

A  critical  examination  of  these  oaaea,  bow- 
ever,  will  show  that  the  ri|^t  of  the  judg- 
ment creditor  In  the  repfevln  action  to  refuse 
tender  of  return  of  tlie  property  to  lilm  in 
satisfaction  of  the  judgment,  either  in  whole 
or  pro  tanto,  waa  not  Involved;  there  beliv  In* 
volved  only  the  question  of  the  measnre  of 
his  damages  where  the  property  was  return- 
ed and  he  accepted  it  Oar  attention  baa 
been  called  to  the  case  of  Udwln  Cox,  61 
m.  App.  507.  We  do  not  regard  that  as  an 
authority  contrary  to  tbe  conclusions  we 
have  reached,  in  view  of  the  Act  that  It  does 
not  appear  to  have  involved  an  alternative 
judgment  determining  the  valne  of  the  prop- 
erty. 

There  may  be  found  In  text-books  and  in 
the  texts  of  encyclopedias  general  statementB 
to  the  effect  that  a  successful  party  to  a 
replevin  suit  Is  bound  to  accept  tbe  proper- 
ty, though  depreciated  In  value,  or  a  portion 
of  the  property.  In  satisfaction  of  the  judg- 
ment pro  tanto;  but  such  general  statementB 
are,  we  think,  subject  to  qualifications  such 
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as  we  bare  noticed.  The  duty  of  ttie  sacceM- 
fal  party  In  a  replevin  aoit  to  accept  such  a 
tender  In  partial  saUsfactlon  of  the  Judg- 
ment Is  stated  In  Shbui  on  Replevin,  |  679, 
as  follows:  "milGherer  party  ncorers  a 
Jadgnuait  for  a  delivery  or  return  of  the 
property  In  replevin,  when  tlie  same  Is  in  the 
possesalon  of  the  adversary.  Is  bound  to  ac- 
cept the  return  of  It,  or  the  return  of  a  sub- 
stantial part  of  It  In  case  of  the  tender 
of  a  part  of  It,  such  toider  ot  return  should 
be  accompanied  by  a  tender  of  the  money 
value  of  the  remainder  in  satisfaction  of  the 
Judgment  A>r  a  return  or  for  a  payment  of  the 
value  In  case  a  return  cannot  be  had.  The 
party  has  a  r^ht  to  deliver  or  return  what 
he  can,  and  pay  for  that  which  he  cannot  de- 
liver. This  Is  tm^  If  the  part  offered  to  be 
returned  Is  separable  from  the  others  and 
In  no  way  dependent  upon  It  for  use  or  value, 
and  the  part  tendered  Is  In  the  same  condi- 
tion as  when  taken,  tt  Is  to  provide  for  Just 
Buch  condition  as  ttils  that  a  finding  of  the 
separate  valuetf  of  different  articles  having 
different  values  Is  required  to  be  made." 
This  Is  about  as  comprehensive  a  statement 
of  the  general  rule  and  its  qnaliiicatlott  as 
can  be  found  In  any  text,  yet  we  think  It  is 
not  necessarily  opposed  to  the  conclusion 
we  have  here  reached,  In  view  of  the  provi- 
sions of  our  statute  and  the  nature  of  the 
Judgment  the  Buccessful  party  is  entitled  to 
have  rendered  in  bis  favor,  which  Includes 
the  determination  of  the  total  value  of  the 
property  manifestly  to  the  end  that  that 
question  can  be  rendered  final  In  the  claim 
and  delivery  action.  We  conclude  that  the 
learned  trial  court  was  m>t  In  error  In  giv- 
ing the  instructions  complained  of  and  In 
making  rulings  in  the  progress  of  the  trial 
in  keeping  with  the  law  as  announced  In 
those  Instmctions. 

[3]  It  Is  contended  by  counsel  for  appel- 
lants that  there  was  a  departure  In  the  reply 
from  the  Issues  as  tendered  In  respondent's 
complaint.  The  principal  allegation  of  the 
complaint  was,  after  setting  up  the  Judgment 
in  the  claim  and  delivery  case,  that  the  ap- 
pellant sand  and  gravel  company  had  not  re- 
turned the  property  nor  otherwise  satisfled 
the  Judgment  The  answer  alleged  the  offer 
to  return  the  property  by  the  appellant  sand 
and  gravel  company.  The  reply  admitted  the 
offer  to  return  the  property,  and  alleged  af- 
firmative facts  showing  the  depreciated  value 
of  the  property  occurring  while  In  the  posses- 
sion of  appellant  sand  and  gravel  company 
under  the  redelivery  bond,  as  a  Justification 
for  its  refusal  to  accept  the  offer.  This, 
counsel  for  appellants  contend,  was  a  de- 
parture and  injected  a  new  Issue  into  the 
case.  We  are  nnable  to  agree  with  this  con- 
tention. It  was  not  a  new  cause  of  action, 
though  it  may  have  pleaded  facts  which 
should  have  been  pleaded  in  the  complaint 
The  first  objection  to  the  pleading  of  these 


facts  In  the  reply  occurred  at  the  trial  some 
five  mtmths  after  the  service  and  filing  <tf  the 
reply.  Clearly  no  prejudice  occurred  to  ap- 
pellant's right  by  ovoTallng  the  objection  to 
Introdurtlon  of  evidence  because  of  the  al- 
leging of  these  ftcts  in  the  reply  Instead  of 
In  the  complaint  Erli&Bon  v.  UcClelland 
Co.,  46  Wash.  661,  91  Pac.  249. 

We  oondude  that  the  record  discloses  no 
prejudicial  error  committed  against  appel- 
lants, and  ther^re  affirm  the  Judgment 

GROW,  O.  J.,  and  UOUMT  and  OBAD- 
WiCK,  JJ.,  concur. 


BARRETT  MFQ.  GO.  v.  KEaWBIDT  «t  aL 
(Supreme  Coart  of  Washington.  BCay  10, 1918.) 

L  COBFOBATIONS  (|  668*)— FOBEION  COBPORA- 
TI0N8— SEBVICB  of  PROCESS. 

The  statute  authorizing  service  of  process 
upon  the  statutory  agent  of  a  foreign  corpora- 
tion is  only  cumulative  and  is  not  exclusive, 
and  service  may  be  made  upon  other  agents  of 
the  coiporatlon  In  porsnanee  ot  the  general 
law. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §S  2603-2627 ;  Dec.  Dig.  I  668.*] 

2.  CoaPOBATIONS  (I  670*)--FOBEiaN  COBPOBA- 
TIO  NS — Ga  BNISHUE  NT— SeB  VICE. 

Under  Rem.  &  Bal.  Code,  S  1828,  providing 
that  writs  of  garnishment  may  be  served  in  the 
same  manner  as  a  summoos,  and  sectiou  226 
provldhig  that,  if  suit  be  brought  against  a  foi^ 
eign  corporation  or  nonresident  joint-stock  com- 
pany or  association,  summons  may  be  served 
by  delivering  a  copy  to  any  agent,  cashier,  or 
secretary  thereof,  a  writ  of  garnishment  may  be 
served  upon  a  foreign  corporation  by  service  on 
an  agent  who  had  sole  charge  of  its  buriness 
during  the  absence  of  its  manager  who  was  the 
statutory  agent ;  it  not  being  necessary  to  come 
within  the  statute  that  the  agent  be  a  general 
or  managing  agent,  representative  anthonty  be- 
ing sufficient 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  2628-2638;  Dec  Dig.  1  670.«] 

Department  1.  Appeal  from  Superior  Court, 
King  County ;  King  Dykeman,  Judge.  ^ 

Action  by  the  Barrett  Manufacturing  Com- 
pany against  H.  G.  Kennedy  and  others. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.  Affirmed. 

Jas.  W.  Reynolds,  of  Seattle,  for  appellant 
Lewis  &  Levlne,  of  Seattle,  for  respondents. 

OOSB,  J.  This  action  was  brought  by  the 
plaintiff  for  the  purpose  of  vacating  five  de- 
fault Judgments  entered  against  It  as  gar- 
nishee in  one  of  the  Justice  courts  of  King 
county.  There  was  a  Judgment  In  fiivor  of 
the  defendant,  from  which  the  plaintiff  has 
appealed. 

The  appeal  presents  a  single  question,  viz., 
the  legality  of  the  service  upon  which  the 
judgments  were  rendered.  The  returns  show 
that  the  several  writs  of  garnishment  were 
served  upon  the  appellant,  a  foreign  corpo- 
ration, by  personally  delivering  a  true  copy 
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of  tlw  writs  to  "8.  Bf.  EUwaidB ;  he  being  the 
actfng  manager  of  the  garnishee."  Prior  to 
the  serrloe  of  the  vrtta,  the  appellant  had 
filed  its  certlflcate  with  the  Secretary  of 
State,  deslgnatiiig  George  S.  Tnmer  as  Its 
statutory  agent,  and  empowering  him  to  ae- 
c^t  service  conformably  to  the  atatata 

[1  ]  The  first  contention  Is  that  process  can 
be  served  only  npon  the  statutory  agent 
This  court  held*  In  Tatum  v.  Niagara  Fire 
Ins.  Co.,  43  Wash.  373,  86  Pac.  660,  that  the 
statute  authorizing  service  of  process  upon 
the  statutory  agent  of  a  foreign  corporation 
was  only  cumulative,  and  that  service  might 
be  made  under  the  general  statute.  It  Is 
argued  that  the  opinion  does  not  show  that 
the  corporation  had  appointed  a  statutory 
agent  The  briefs,  as  well  as  the  opinion, 
clearly  show  that  his  appolntmoit  was  as- 
sumed. The  following  cases  speak  the  same 
rule:  Betterment  Co.  v.  Reeves,  78  Kan.  107, 
84  Pac.  660;  Eagle  Life  Ass'n  v.-  Redden, 
121  Ala.  346.  25  South.  779;  In  re  Curtis,  115 
La.  918,  40  South.  834.  6  L.  B.  A.  (N.  B.)  298, 
5  Ann.  Cas.  950;  Venner  v.  Denver  Union 
water  Co.,  40  Colo.  212,  90  Pac.  623,  122  Am. 
St  Rep.  1036;  Mutual  Reserve,  etc.,  Ass'n 
v.  Cleveland  Woolen  Mills,  82  Fed.  S08,  27 
C.  C.  A.  212;  Bankers'  Union  v.  Nobors,  36 
Tel.  Civ.  App.  88,  81  S.  W.  91. 

[2]  The  next  contention  is  that  Edwards 
was  not  an  agent  within  the  meaning  of  the 
statute.  Onr  statute  (Bem.  ft  BaL  Code.  | 
1828)  provides  that  writs  of  garnishment  may 
be  served  In  the  same  manner  as  a  summons. 
Section  226  provides  that  a  summons  shall  be 
served  by  delivering  a  copy  thereof  as  fol- 
lows: "If  the  suit  be  against  a  foreign  cor- 
poration or  nonresident  Joint-stock  company 
or  association  doing  business  within  this 
state,  to  any  agent,  cashier  or  secretary 
thereof." 

The  record  shows  that  Tomer,  the  statu- 
tory agent  who  was  also  the  resident  man- 
ager of  the  appellant,  had  gone  to  California ; 
that  the  writs  were  served  in  the  afternoon ; 
that  Turner  returned  to  Seattle  that  evening 
after  the  service  of  the  writs';  that  Edwards 
had  sole  charge  of  the  appellant's  warehouse 
in  Seattle  during  his  absence;  that  he  ship- 
ped goods  out  of  the  warehouse  as  directed,' 
and  made  out  the  shipping  bills ;  that  he  re- 
ceived freight  into  the  warehouse;  that  he 
checked  the  bills;  and  that  he  sold  the  ap- 
peUant's  goods  and  solicited  orders  for  Its 
goods  at  list  prices.  Measured  by  the  duties 
which  Eldwards  performed,  he  was  clearly  an 
agent  vrltbln  the  meaning  of  the  statute. 
It  Is  true  that  he  was  not  a  general  agent, 
but  the  statute  does  not  require  that  service 
Id  such  cases  shall  be  made  upon  a  general 
or  a  managing  agent ;  It  suffices  If  It  Is  made 
upon  "any  agent**  with  representative  au- 
thority. Sievers  r.  Dalles,  etc.,  Nav.  Co.,  24 
Wash.  802,  64  Pac.  639:  Tatum  t.  Niagara 
Ins.  Co.,  supra ;  Womach  v.  Case  Thr^hlng 
Machine  Co.,  62  Wash.  661.  114  Pac.  609; 
Lm  t.  Fidelity  &  &  T.  Co^  61  Wash.  a06. 


98  Pac.  668;  Jenkins  V.  Fenn  Bridge  Co..  73 
S.  C.  626,  68  &  B.  991;  Norfolk,  etc.  T. 
Gottrell.  88  Va.  612.  S  S.  123 ;  Molnet  t. 
Bumluun,  etc,  143  Mich.  489, 106  N.  W.  1126 ; 
Arnold  V.  Hober  Mfg.  Co.,  166  Mich.  190. 131 
N.  W.  637. 

In  the  Sievers  Case  summons  was  served 
upon  both  the  parser  and  wharfinger  of  the 
defendant  corporation,  a  navigation  company. 
In  holding  the  service  suffldent  to  confer 
jurisdiction,  the  court  said:  "The  corix) ra- 
tion received  and  discharged  freight  and 
passengers  at  Vancouver,  and  this  business 
was  in  charge  of  the  purser,  who  was  cer- 
tainly (me  of  the  company's  agents  looking 
after  this  with  other  business  of  the  com- 
pany. The  appellant's  steamers  regularly 
landed  at  the  wharf  in  Vancouver,  and  r^u- 
larly  discharged  and  received  passengers  and 
freight  To  that  extent  it  was  certainly  do- 
lug  business  In  the  state,  and  the  wharf  was 
an  ot&ce  for  the  transaction  of  such  business. 
Paragraph  9  of  section  4ST5,  which  provides 
the  manner  of  service  of  summons,  provides 
that,  it  the  suit  be  against  a  foreign  corpo- 
ration or  nonrestdoit  Jolnt«tock  company  or 
association  doing  business  within  the  state, 
the  summons  may  be  served  on  any  agent  of 
the  corporation.  It  does  not  specify  any  par- 
ticular kind  of  agent  and  we  think  that 
both  the  wharfinger  and  the  purser  were 
agents  within  the  meaning  of  the  law." 

In  the  Tatum  Case  It  was  argued  In  the 
brlefii  that  the  words  of  the  statute,  "any 
agent  cashier,  or  secretary,"  are  limited  to 
agents  of  the  same  class  as  "cashiers"  and 
"secretaries,"  meaning  those  agents  who  have 
been  vested  with  "executive  powers  and  gen- 
eral autborl^  and  discretion."  This  view, 
however,  was  not  accepted  by  the  court 

In  Venner  t.  Denver,  etc,  Co.,  supra,  in 
construing  a  statute  which  provided  that 
service  might  be  made  upon  "any  agoi^'  of 
a  foreign  corporation,  the  court  said:  *^e 
purpose  was  to  employ  a  term  so  broad  as 
to  cover  all  who  bore  the  relation  of  agent 
to  such  corporations,  without  specifically  nam- 
ing the  official  who  should  be  regarded  as  an 
agent  The  General  Assembly  had  the  power 
to  *make  a  provision  as  broad  and  sweeidng 
as  this,  provided,  of  course,  that  service  of 
process  shall  be  upon  such  agents  as  may  be 
properly  deemed  representatives  of  the  cor- 
poration." 

In  tlie  Joikins  Case  a  service  of  summons 
upon  a  timekeeper  of  the  defendant  a  for- 
eign corporation,  was  held  sufficient.  The 
court  said  that  the  legality  of  the  service  did 
not  depend  upon  the  tenure  of  service,  but 
"upon  the  character  or  nature  of  the  serv- 
ice," and  that  "^ency  may  also  be  shown  by 
the  fact  that  a  person  represents  the  master 
In  some  one  or  more  of  his  relations  to  oth- 
ers, even  though  he  may  not  have  power  to 
contract  The  statute  makes  service  on  *any 
agent*  of  a  foreign  corporation  sufficient 
The  statute,  therefore,  does  not  require  tiiat 
the  agent  iduH  b*  general,  bat  Is  oompltod 
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with  Ij  a  wrrioe  vpon  an  agmt  bavlng  lim- 
tted  aiitIiorlt7  to  npraent  his  principal." 

In  the  Cottr^  Case  the  court  defined  the 
term  "agent"  ai  elgnlfjrlng  "any  one  who  un- 
dertakes to  transact  some  business  or  to  men- 
ace wme  affair  for  another,  hf  anthorltr  and 
on  aecoont  of  the  latter,  and  to  renda  an 
accoont  ot  It** 

In  the  Hdnet  Case  it  was  held  that  a 
tiaTtiiag  BHlcemaTi  ai  a  domestie  mercantile 
conqpany  is  an  agent  within  the  meaning  of 
the  atatate  permitting  serrloe  of  process 
"upon  the  agent"  of  a  corporation.  The 
words  of  the  statute,  "any  agent,"  were  In- 
tended to  have  a  broad  meaning,  and  mnst 
he  liberally  construed  to  effectuate  the  legls* 
latlve  Intratt  While  they  may  not  Indude  a 
day  laborer  or  an  employ^  who  has  no  an- 
tbority  to  represent  the  corporatltm  in  any 
way  other  than  to  discharge  Us  dally  task, 
they  most  be  held  to  budode  all  such  agents 
as  represent  the  conwratlon  in  either  a  gen- 
eral or  a  limited  capadty. 

Tbe  appellant  has  cited  Erie  S.  B.  Go.  ▼. 
Van  ADen.  78  N.  S.  Law,  119,  60  Atl.  484. 
That  case  holds  that  the  statute  refers  "to 
offlcers  hsTlng  some  general  or  supervisory 
authority,"  and  that  a  swrice  of  summons 
upon  "the  resident  freli^t  agenr*  of  the  cor- 
poration was  insufficient  This  construction 
Is  not  In  harmony  with  the  rule  heretofore 
adopted  by  this  court  In  Slevers  v.  Dallas, 
etc,  Co.,  enpca,  and  Tatom  r.  Niagara,  etc, 
Co.,  supra. 

The  jndgmoit  is  affirmed. 


CROW,  O.  J. 
3J,t  concur. 


and  MOUNT  and  PARKER. 


FEBOGLIO  T.  PAULSEN'  et  sL 
<Sapreme  Court  of  Washington.   May  6,  1813.) 
1.  MaSTSB  and  SeBVANT  it  lOT*)— IHJUBT  TO 

Skhvant—Safb  Piacb  to  Woek. 

Where  an  employfi  engated  at  woA  on  the 
«Ide  of  a  mountain  in  malnnK  a  cut  for  the 
foundation  of  a  mill  conid  not  see  workmen 
above  him  engaged  tn  making  another  cut  for 
a  water  flume,  and  the  foreman  attempted  to 
make  the  place  for  the  employ^  safe  by  placing 
brash  below  the  flume  to  prevent  material  from 
rolling  down  the  mountain  side,  the  rule  of  safe 
place  applied,  and  the  employer  mnst  furnish 
an  effective  barrier. 

[Ed.  Note.— For  othor  cases,  see  Master  and 
Servant.  Cent  Dig.  »  1&9-2(X2.  212,  264,  265 ; 
Dec         I  107.*] 

^  Mastbs  Awn  Sebvaht  (||  200;  21T*)— !»- 

JUBT  TO  SeBTANT— ABSUUPTIOH  OF  RiSK. 
An  employ^  assumes  the  ordinary  risks  of 
the  work  in  which  he  is  engaged,  and  he  may 
not  assume  that  the  employer  has  furnished 
him  a  safe  pkce  where  the  dangers  are  known 
or  are  as  apparent  to  him  as  to  the  employer. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  650;  Dec,  Dig.  {g  206, 
■217.*) 

3.  MAsrsB  AND  Servant  (J  226*>— Iwjubt  to 
Skbtant^Assuuption  of  Risk. 

An  employ^  engaged  at  vt^ork  on  the  side  of 
a  mountain  in  making  a  out  for  the  foundation 


for  a  mill  does  not  assume  dangers  not  inci- 
dent to  the  work,  and  may  assume  that  the 
employer's  attempt  to  protect  him  against 
workmen  above  him  Is  effeetlTe^  and  be  doss  not 
assume  the  risk  of  the  smployer's  negligence. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  6^-097;  Dec  Dig.  | 

4.  MaBTEB  and  SKBTANT  <8  297*)— IirjTTBT  TO 

Sbbvaht— Genbbal  Airn  Sfeoiax.  Vbbdicts 

— ^iHCOHSISTENCT. 

A  special  verdict  In  an  action  for  injuries 
to  an  employ^  engaged  at  work  on  the  aide  of 
a  mountain  In  making  a  cut.  caused  by  a  rock 
rolling  down  on  bim  from  a  cut  above  him,  that 
tbe  injury  was  caused  by  the  foreman  Id  charge 
of  all  the  men  in  not  constructing  a  sufficient 
barrier  to  make  the  employe's  place  of  work 
safe,  is  consistent  with  a  general  vwrdlet  for 
the  employe,  for  the  negligence  of  the  foreman 
was  the  negligence  of  the  employer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fi  1195-1198;  Dec.  Dig. 
|  297.*r 

Dei«rtmentl.  Appeal  from  Superior  Court, 
^Mkane  County;  Henry  L.  Keenan,  Judge. 

Action  by  Eliglo  FerogUo  against  August 
Paulsen  and  another.  From  a  Judgment  for 
platntitr,  defendants  appeal.  Affirmed. 

Myron  A.  Folsom,  of  Spokane,  John  H. 
Wonrms,  of  Wallace,  Idaho,  and  John  H. 
Pelletler,  of  Spokane,  for  appellants.  Robert- 
son &  Miller  and  Thomas  Corkery,  all  of 
Spokane,  for  respondent 

MOUNT,  J.  Action  fDr  personal  Injuries. 
Plaintiff  recovered  a  Judgment  in  the  court 
below  for  92.200  on  the  verdict  of  a  Jury. 
The  defendante  have  appealed  from  that 
Judgment 

The  facts  are,  In  substance  as  follows: 
The  defendante,  with  ofliers,  on  November 
20,  1010^  were  the  owners  at  the  Hercules 
mine  located  at  Burke.  Idaho.  They  were 
engaged  In  constructing  a  building  for  a 
mill  near  there  at  Wallace,  Idaho.  Tlils  mill 
was  being  constructed  upon  the  side  of  a 
mountain  which  was  very  steep,  rising  at 
an  angle  of  about  45  degrees.  At  that  time 
they  were  engaged  in  making  a  cut  for  the 
foundation  of  tbe  mill.  The  plaintiff  was 
employed  as  a  workman  in  this  cut.  His  du- 
ties were  to  hold  a  drill  while  another  work- 
man used  a  large  hammer  with  both  bands 
to  strike  the  drill.  In  order  to  hold  the  drill, 
It  was  necessary  for  the  plaintiff  to  wateh 
the  drill  closely.  On  the  date  named  the  de- 
fendants had  made  two  angular  cuts  In  the 
side  of  the  mountain.  The  perpendicular 
wail  of  the  lower  cut  was  about  16  feet  In 
height  Immediately  above  this,  and  to  the 
east  was  another  triangular  cut  the  perpen- 
dicular wall  of  which  was  about  4  feet  in 
height  The  plaintiff  was  working  In  this 
upper  triangular  cut  holding  a  drill  while 
another  man  was  hammering  on  the  drill. 
He  was  sitting  or  resting  upon  his  knees 
with  both  hands  upon  tbe  drill.  Kach  time 
the  drill  was  struck,  It  was  necessary  to  raise 
it  slightly  and  turn  It    The  drill  was  op- 
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erated  In  solid  rocfe.  The  momitaln  side 
aboTe  where  plaintiff  wae  working  had  beea 
cleared  of  brush,  and  when  he  was  Btandlns 
be  could  look  above  tbe  perpendicular  wall 
under  which  he  was  working,  and  have  a 
good  view  oC  tbe  side  of  the  movoitaln. 
About  100  feet  up  tbe  moantaln  side  from 
where  the  plaintiff  was  working,  a  crew  of 
men  In  tbe  onploy  of  the  defendants  were 
making  a  cut  for  a  water  flam&  These 
vai6sx  the  direction  of  Mx.  Franz,  tbe  fore- 
man in  charge^  had  piled  brush  below  the 
cat  for  the  water  flume  In  order  that  the 
rocks  therefrom  might  not  roll  down  tbe 
mountain  AQa  While  tbe  plaintiff  was  hold- 
ing tJie  drill,  as  above  stated,  a  rock  started 
to  roll  down  tbe  side  of  tbe  mountain.  One 
of  tile  men  above  saw  tbe  rock,  and  called  a 
warning  to  tbe  mm  below.  Tbe  foreman  in 
charge  at  that  time  was  within  about  elg^t 
feet  of  the  plaintiff.  He  saw  the  rock  com- 
ing, and  called,  a  warning  to  tbe  plaintiff  and 
the  man  who  used  the  hammer.  The  fore- 
man and  the  man  who  was'  doing  the  ham- 
mering ran.  The  plalnUff  at  the  time  the 
warning  was  given  was  dther  sitting  or  rest- 
ing upon  Ms  knees,  holding  the  drill.  He 
started  to  run,  but  got  In  the  way  of  tbe 
rock,  which  struck  him  and  Injured  him. 
The  plaintiff  knew  that  the  men  were  work- 
ing above  him  on  the  bill.  He  also  knew 
that  4jru8h  had  been  plied  along  the  cut  for 
the  flume.  But,  while  he  was  sitting  at  his 
work,  he  could  not  see  above  the  perpendicu- 
lar cut  under  which  he  was  working.  He 
knew  that  the  side  of  the  hill  was  very 
steep;  that,  when  a  rock  or  anything  above 
was  loosened,  It  would  roll  down.  There  was 
no  evidence  to  show  Just  where  the  rock 
started  or  what  caused  it  to  start  down  tbe 
mountain  side.  Plaintiff  knew  the  Tldnity 
and  all  the  surroundings. 

Upon  the  trial  of  the  case,  several  Inter- 
rogatories were  propounded  to  the  Jury  by 
the  court  at  the  request  of  the  defendants, 
two  of  which  questions  were  answered  as  fol- 
lows: "Was  tbe  Injury  to  the  plaintiff  caus- 
ed by  the  negligence  of  any  person  or  per- 
sons? Answer:  Yes.  If  you  answer  the  first 
interrogatory  In  the  afflriaatlve,  state  the 
name  of  the  i>erson  or  persons  whose  neg- 
ligence caused,  the  injury.  Answer:  Mr. 
Franz."  Mr.  Franz  was  the  foreman  in 
charge  of  all  the  men  at  work  on  the  moun- 
tain side.  At  the  close  of  the  plaintltrs  ev- 
idence, the  defendants  moved  the  court  for 
a  nonsuit,  and  at  the  dose  of  all  the  evi- 
dence moved  the  court  for  a  directed  verdict. 
These  motions  were  denied. 

The  appellants  make  no  question  upon  the 
introduction  of  evidence  or  the  instructions 
of  the  court  The  assignments  of  error  are 
to  the  ^ect  that  the  court  erred  in  over- 
ruling the  motion  for  a  nonsuit  and  the 
motion  for  a  directed  verdict,  and  that  the 
special  verdicts  are  Inconsistent  with  the 
general  verdict.   The  theory  (tf  tlie  plain- 


tiff's case  is  that  the  defendants  placed  plain- 
tiff at  work  in  a  dangerous  place  and  sta- 
tioned men  above  him  on  tiie  hillside,  whldk 
made  the  place  more  dangerous  than  it  other- 
wise would  have  been,  and  n^Ilgently  failed 
to  make  the  place  safe  or  to  keep  It  safe. 
The  app^ants  contmd  np(m  (his  appeal  that 
the  plaintiff,  knowing  the  conditions  wtaleh 
snrrounded  him,  assumed  the  risk  of  rocfes 
rolling  down  np<m  him,  and  that  tbe  doc- 
trine of  "safe  place"  does  not  apply  to  this 
case.  They  also  contend  that  the  nei^lgence^ 
if  there  was  any  whl(^  caused  the  rode  to 
roll  down  Uie  moantaln  slde^  was  the  n^U- 
gence  of  a  fellow  servant  of  the  plaintiff,  and 
that  the  plaintiff  OteTetan  cannot  recover. 
There  Is  no  evidence  In  tbe  case  which  shows 
how  the  rock  was  started  in  its  descent.  One 
of  the  men  working  above  saw  the  rock  after 
it  had  started.  He  shouted  a  warning  to  the 
men  below.  Mr.  Frana,  the  foreman,  was 
standing  near  the  i^ntifl,  and  also  shouted 
a  warning  to  tbe  plaintiff.  The  plaintiff.  In 
obedience  to  the  warning  sought  shelter,  not 
knowing  the  course  of  the  rock.  If  be  had 
remained  at  his  post,  he  would  not  have  been 
injured. 

[1,2]  We  think  the  rule  of  "safe  place" 
applies  to  this  case.  The  plaintiff  whUe  at 
his  work  was  unable  to  see  the  workmen 
above  blm,  or  to  see  rocks  which  might  start 
from  the  hillside.  The  foreman  in  charge 
of  the  work  had  attempted  to  make  the  place 
safe  by  placing  brush  below  the  cut  for  tbe 
flume  where  workmen  were  engaged  in 
throwing  rocks  and  material  upon  the  brush. 
This  brush  was  for  the  purpose  of  preventing 
such  material  from  rolling  down  the  hllL 
In  other  words,  the  foreman,  who  repre- 
sented the  master,  realized  the  necessity  of 
protecting  the  men  below,  and  therefore  had 
directed  tbe  men  above  to  place  this  bar- 
rier for  that  purpose,  and  for  the  purpose 
of  holding  the  material  upon  the  ground. 
If  we  may  assume  for  the  purpose  of  this 
case  that  the  plaintiff  working  below  was 
a  fellow  servant  with  the  workmen  above, 
it  was  the  duty  of  tbe  defendants  through 
their  foreman  in  charge  of  the  work  to  fur- 
nish the  plaintiff  with  a  reasonably  safe 
place  BO  that  he  might  be  protected  from  acta 
which  he  could  not  see  and  which  he  could 
not  prevCTt.  Where  the  plaintiff  knew  that 
the  defendant  had  constructed  a  barrier,  be 
certainly  had  the  right  to  assume  that  the 
defendant  had  furnished  an  effective  bar- 
rier. It  Is  no  doubt  true  that  this  court  has 
held  in  many  casee  that  a  servant  assumes 
the  ordinary  risks  Incident  to  the  work  in 
which  he  Is  engaged.  And  it  is  also  true,  as 
we  have  many  times  held,  that  the  servant 
has  no  right  to  assume  that  the  master  has 
furnished  a  safe  place  where  the  dangers  are 
known  or  are  as  apparent  to  the  servant  as 
to  the  master.  But  we  think  neither  of 
these  rules  apply  to  this  case.  Plaintiff 
knew  that  a  barrier  had  been  erected  by 


Digitized  by  Google 


WaatL) 


LUDBERG  T.  BAROHOOKN 


1165 


tbe  defendants  or  their  foreman. '  Although 
he  knew  there  was  danger  where  no  barrier 
was  constructed,  he  had  a  right  to  assume 
that  the  master  had  erected  a  sufficient  bar- 
rier, and  to  rely  upon  tbe  maater  performing 
the  duly  which  had  been  undertaken  and 
which  tbe  master  owed  to  blm. 

In  McLeod  t.  Chicago,  Milwaukee  &  P.  S. 
By.  Co.,  dS  Wash.  62,  117  Fac.  749.  we  said : 
The  servant  "assames  the  risk  of  such  dan- 
gers only  as  are  necessarily  Incident  to  the 
work.  The  difference  Is  not  in  the  rule,  but 
In  the  greater  number  of  dangers  Incident  to 
the  work.  The  real  question  In  any  case  Is 
as  to  what  constitutes  reasonably  careful 
conduct  on  the  part  of  tbe  master  looking 
to  reasonable  safety  for  the  men.  •  «  • 
If  the  place  was  made  unnecessarily  dan- 
gerous through  the  u^llgent  act  of  the  maa- 
ter or  Its  vice  principal,  the  master  Is  lia- 
ble for  injury  resulting  therefrom."  In 
Campbell  r.  Jones,  60  Wash.  266,  110  Pac. 
1083,  where  the  servant  was  placed  to  work 
on  a  hillside  and  was  injured  by  a  stump 
which  was  loosened  from  Its  place  by  the 
foreman  in  charge,  we  said:  "But  we  think 
the  court  erred  In  sustaining  the  challenge 
to  the  evidence  made  on  behalf  of  tbe  de- 
fendants Jones  &  Onserud.  They  were  the 
appellant's  employers,  and  owed  to  him  the 
duty  of  furnishing  him  with  a  reasonably 
safe  place  in  which  to  work,  and  tbe  duty  of 
keeping  the  place  reasonably  safe  as  long  as 
they  required  him  to  work  therein.  This 
duty  was  nondelegable,  and,  when  they  In- 
trusted it  to  another,  they  became  responsi- 
ble for  tbe  negligent  performance  of  the  du- 
ty by  that  other.  •  •  •  The  duty  of 
the  respondents  to  oversee  the  appellant's 
place  of  work  was  a  continuing  duty,  obliga- 
tory upon  them  at  all  times ;  ttiat  while  the 
work  Itself  may  have  been  servant's  work 
the  duty  to  see  that  Its  performance  did 
not  result  In  Injury  to  tbe  servants  working 
dsewhere  was  tho  master's  duty.  This  duty, 
as  we  say,  could  not  be  delegated,  and,  if 
the  injury  to  appellant  was  caused  by  Its 
negligent  performance, .  the  master  is  liable. 
This  principle  was  announced  by  this  court 
in  the  case  of  Creamer  v.  Moran  Bros.  Co., 
41  Wash.  636  [84  Pac.  592]."  In  Howland  v. 
Standard  MlUing,  etc.,  Co.,  50  Wash.  34, 
96  Pac.  686,  we  said :  "Nor  do  we  think  the 
act  which  rendered  tbe  place  unsafe  was  the 
act  of  a  fellow  servant  of  the  respondent  It 
Is  the  fundamental  duty  of  the  master  to 
make  and  keep  safe  the  place  in  which  he 
requires  his  servants  to  work,  and  this  du- 
ty cannot  be  delegated  so  as  to  relieve  the 
master  from  liability  for  a  negligent  per- 
formance of  the  duty.  •  •  •  But  it  is 
not  the  mle  that  a  servant  who  goes  into  a 
dangerous  situation  assumes  the  risk  of  all 
dangers  surrounding  the  place.  He  assumes 
those  dangers  only  which  are  inherent  in  and 
which  exist  from  tbe  nature  of  business — 
those  dangers  against  which  there  is  no  ab- 


solute protection,  not  those  caused  by  some 
negligent  act  of  the  master  and  which  would 
not  exist  but  for  such  n^llgent  act" 

[3]  In  tMs  case  the  master  bad  undertak- 
en to  protect  the  plaintiff  and  those  working 
with  him  in  the  excavation  for  the  founda- 
tion by  erecting  a  barrier  above  to  prevent 
tbe  earth  and  rock  from  rolling  down  upon 
the  plaintiff  and  those  associated  with  him. 
It  was  not  tbe  duty  of  the  plaintiff  to  Inspect 
this  barrier  to  see  that  It  was  safe,  but  he 
had  a  right  to  rely  upon  the  master  In  that 
respect  And,  vrhea.  he  went  to  work  at  his 
place  at  the  drill,  he  did  not  assume  dan- 
gers which  were  not  incident  to  the  work 
in  which  he  was  engaged.  He  no  doubt  as- 
sumed whatever  risk  there  was  In  connec- 
tion vrlth  his  fellow  workmen  striking  the 
drill  and  things  of  that  character.  But  he 
might  rest  assured  that  tbe  master  bad  pro- 
tected him  against  tbe  workmen  above,  as 
the  master  had  attempted  to  do.  Tbe  mas- 
ter's neglect  in  this  respect  was  not  one  of 
the  risks  which  the  plaintiff  assumed.  We 
are  satisfied  for  these  reasons  that  there 
waa  no  question  of  the  assumption  of  risk 
by  a  fellow  servant  and  that  the  evidence 
was  sufficient  to  go  to  the  jury  upon  the 
question  of  "safe  place."  The  laws  of  Idaho, 
where  this  action  arose,  are  sabstantially  the 
same  as  our  own  upon  this  question.  Malo- 
ney  v.  Winston  Bros.  Co.,  18  Idaho,  740,  111 
Pac.  1080;  Craesafulli  v.  Winston  Bros.  Co., 
18  Idaho,  158,  108  Pac.  740;  Knauf  v.  Dover 
Lumber  Co.,  20  Idaho,  773,  120  Pac.  167. 

[4]  By  the  special  verdicts  hereinbefore 
quoted,  the  Jury  found  that  the  injury  to 
the  plaintiff  was  caused  by  the  negligence  of 
Mr.  Franz.  As  we  have  seen,  Mr.  Franz  was 
the  foreman  of  the  men  employed  in  the 
work  where  plaintiff  was  working,  and  also 
foreman  of  tiie  men  employed  In  the  work 
above  upon  the  mountain  side.  His  negli- 
gence as  such  foreman  in  not  constructing  a 
sufficient  barrier  was,  of  course,  the  negli- 
gence of  the  defendants,  and  the  special  ver- 
dicts are  consistent  with  tbe  general  ver- 
dict 

We  find  no  error  In  the  record,  and  the 
Judgment  1m  therefors  affirmed. 

CROW,  C.  J.,  and  QOSE,  PABKBB,  and 
CHAOWIGE,  JJ.,  concnr. 


LDDBERO  V.  BABOHOORN. 
(Supreme  Coiirt  of  Washington.  Hay  7, 1913.) 

1.  MaSTBB  and  SBBTAMT  d  880*)— IKJUBT  TO 
ll^IBD  PEBSOH— SOOFK    OF  ElCPLOTUEnT— 

BVIDENCB. 

Evidence,  Id  an  actioo  for  personal  inju- 
ries by  being  strnck  by  defendant's  automobile 
while  in  a  public  street,  held  to  establish,  with- 
out substantial  dlspote,  the  fact  that  tbe  er- 
rand upon  which  it  was  being  ran  by  defend- 
ant's Bervaot  was  not  an  errand  of  defendant, 
bat  only  of  the  servant  personally  or  of  bis 
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Cttber,  who  had  obtained  ttw  om  of  the  anto- 

moUla  for  his  own  private  purpose. 

[Bd.  Note.— For  other  caies,  eee  Muter  and 
Serraiit,  Cent  Diff.  H  1270-1272;  Dec  Dig. 
i  880.  •! 

2.  BviDiKOB  (I  26S*>— Admissions— Wbioht. 

Verbal  admlaiions  ihould  be  received  with 
caution  and  subject  to  caretol  scruttny,  since 
no  class  of  evidence  is  more  aobject  to  error 
or  abuse. 

[E^.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  102&-1060;  Dec  Dig.  |  265.*] 

3.  APPEU.   AHD    fkBOK    <|  1001*)— WUGHT 

AND  Sufficiency. 

A  verdict  cannot  be  snstalned  onless  It  is 
supported  by  sabstantlal  proofs. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  S922,  3928-3934;  Dec 
Di«.  i  lOOL*] 

4.  Masivb  and  Sbbtaht  (I  802*)— InjUBIKS 
TO  THIBD  PBBSORS— NBQLiaBNCX  OF  8>BV- 

ANT— Scope  or  EHPLOTunr. 

Wttere  defendant's  servant  by  permission 
of  defendant's  wife,  took  his  antomobile,  and, 
while  usine  it  on  a  personal  errand  of  bis  own 
or  of  Ills  nther,  ran  Into  and  injured  plaintiff, 
who  was  standing  In  the  poblie  street  the  ac- 
cident occurred  while  the  servant  was  acting 
beyond  the  scope  of  defendant's  employment, 
and  hence  defendant  was  not  liable. 

[SU.  Note.— For  other  cases,  see  Master  and 
Servant  Gent  Dig.  U  1217-1221.  1225.  1229; 
Dec  Dig.  I  802.*] 

5.  Mastbb  and  Sebtaitt  (i  830*)— iNraaiBS 
TO  TaiBO  Persons  —  Burden  op  Proof — 
Scope  of  £lHPZ.OTia:NT, 

The  (act  that  the  antomobile  by  which 

SlaintiS  was  straclt  was  admitted  to  belong  to 
efeadant  and  that  its  driver  was  the  defend- 
ant's  employ^  pnt  defendant  upon  proof  that 
the  automobile  was  not  need  In  his  business  or 
for  bis  employment 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant  Gent  Dig.  ||  1270-1272;  Dec  Dig. 
i  83a*3 

6.  Mabtbb  and  Sbbvant  (|  S82*)— Injubt  to 
Third  Pebbonb— Dibection  or  Veboiot— 
Statutes. 

Under  Rem.  ft  Bal.  Code.  S  840,  providing 
that  where  the  court  decides,  as  a  matter  of 
law,  what  verdict  shoaM  he  found,  it  shall  dis- 
charge the  jury  and  direct  judgment  in  accord- 
ance with  its  decision,  where  the  defendant  in 
an  action  for  Injaries  resnlting  from  being 
Btruclc  by  his  automobile,  showed,  without 
substantial  dispate,  that  it  was  not  being  used 
in  his  employment  but  was  being  used  by  some 
other  person  on  business  of  bis  own,  the  court 
properly  directed  a  judgment  for  defendant 

[Ed.  Note^For  other  cases,  see  Blaster  and 
Servant  Cent  Dig.  ||  1274-1277;  Dec  Dig.  | 
332.  •] 

Department  1.  Ai^wal  from  Saperlor 
Court,  Spokane  Gonnty;  John  R  Tatey, 
Judge. 

Action  by  Charles  H.  Ludberg  against  S. 
Bargboom.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

Dan  Danlelson,  of  Spokane  (Heher  Mc- 
Hugh,  of  Seattle  of  counsel),  fi>r  appellant 
Charles  P.  Land,  of  Spokane,  for  respondent 

MOUNT.  J.  Plaintiff  brought  this  action 
to  reeorer  for  personal  injuries.  Upon  the 
trial  of  the  case  to  a  jury,  after  the  evidence 
was  all  submitted,  a  challenge  to  the  suffi- 


ciency of  the  CTidoice  wax  bitoiNwed  1^  Oie 
(defendant  The  trial  court  sustained  this 
challenge  and  directed  a  judgment  to  be  «n- 
tered  In  favor  of  the  defendant  I3ie  plain- 
tiff has  appealed. 

[1]  The  facte  are  as  followa:  On  Mmj  2, 
1911,  the  pi^ntlff  was  run  orer  and  Injiucd 
by  an  automobile  belmiglng  to  the  defendant. 
It  was  driven  at  that  time  bjr  one  Byron 
Raney.  The  evidence  tended  to  show  that 
the  automobile  was  b^ng  drinn,  at  die 
thne  <tf  the  anddrat,  at  an  exces^re  rate  of 
speed  in  the  city  of  Spokane  and  while  Uie 
plaintiff  was  paaalng  a  standing  street  car 
he  wts  stmA  by  the  antomobile.  The  drir- 
er.  Byron  Raney,  had  been  In  the  employ 
of  the  defendant  for  eome  time  His  duties 
were  to  care  tor  the  defendant's  lawn,  do 
diores  around  tlM  house,  and  ke^  the  au- 
tomobile clean.  Be  sometimes  drove  the  an- 
tomobile for  Mrs.  Bargboom.  Upon  the  day 
of  the  Injury  to  plaintiff,  Byron  J.  Raney, 
who  was  a  near  ndghbor  of  the  defaidant, 
requested  the  use  oC  tlie  d^aidan^s  antomoH 
bile  for  tlie  purpose  of  sending  for  a  doctor 
to  attend  Us  daui^ter  who  was  critically  llL 
Byron  J.  Raney  la  the  CBfhor  of  Byron 
Raney,  v^o  was  employed  by  the  defendant. 
Byron  J.  Raney,  the  father  of  the  tx^,  ten- 
tiOed  that  on  that  day  he  was  unable  to 
locate  the  doctor  he  desired;  that  be  went 
over  to  the  defendant's  honse^  who  lived  tbs 
next  place  east  end  requested  Mra.  Barg- 
hoom  to  let  his  eon,  Byron  Raney,  take  the 
automoUle  for  the  purpose  of  looUng  up  the 
doctor.  Mrs.  l^ghoom  consented  tliat  Mr. 
Baney's  son  should  take  the  antomobile  for 
that  purpose.  The  young  man  took  the  auto- 
mobile and  went  to  the  doctor's  office,  where 
he  found  the  doctor.  He  tocA  the  doctor  in 
the  antomobile  to  hla  father's  boua&  33iere- 
after  he  took  the  doetw  to  the  doctor's 
apartmento  In  the  titj,  and  on  Us  retnm 
met  a  lady  frl^d  upon  the  street  He  took 
thia  lady  in  the  automobile  to  catch  a  street 
car  which  she  bad  missed.  They  caoght  the 
street  car  several  blocks  away  and  the  young 
man  then  started  to  return  with  the  au- 
tomobile to  the  garage  On  bis  way  back  he 
ran  over  the  plaintiff. 

Mrs.  Bargboom  testified  that  at  the  re- 
quest of  Byron  Baney's  father  she  loaned 
him  the  automobile  for  the  purpose  of  go- 
ing for  the  doctor. 

The  defendant  testified  that  he  did  not 
know  anything  about  the  accident  nntll  aft- 
er It  had  occurred. 

The  lady  friend  of  Byron  Raney  also  tes- 
tified to  substantially  the  same  focta  with 
reference  to  being  Invited  to  ride  in  the  au- 
tomobile as  were  given  by  Byron  Raney. 
She  also  testified  that  die  did  not  know  the 
defendant  or  bis  wife  at  that  time.  The 
doctor  also  testified  that  the  boy  came  for 
bim  with  the  automobile,  took  him  to  bifv 
father's  house  to  see  the  sick  sister,  and  ft»n 
took  htm  to  his  apartmenbL 
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The  evidence  established  beyond  controver- 
sy that,  at  the  time  of  the  Injury  to  the 
plaintiff  the-  antomoblle  which  was  driven 
by  Byron  Raney  was  being  driven,  not  for 
the  defendant,  but  for  Byron  J.  Raney,  and 
that  the  driver  was  not  then  in  the  employ- 
ment of  the  defendant  or  npon  the  business 
of  the  defendant,  but  he  was  upon  an  er- 
rand solely  for  his  father. 

The  only  attempt  in  the  record  to  dispute 
this  fact  were  statements  made  by  the  de- 
fendant some  time  after  Uie  accident  under 
drcnmstan^es  snbstantisUy  as  foUom:  The 
defendant;  after  learning  of  0w  accident, 
Tislted  tba  place  of  tba  accident  and  bad  a 
couTersation  Willi  two  firemen,  whose  station 
was  near  the  place  of  the  accident,  for  the 
purpose  of  learning  the  facts  in  regard  there- 
to. One  of  these  firemen,  named  Wood,  tes- 
tified tliat  the  defendant  came  to  the  fire 
station  and  inquired  about  the  accident  and 
that  be  and  anotber  man  hy  the  name  of 
Donaldson  went  to  the  scene  of  the  accident 
with  the  defendant  and  showed  Um  how  the 
acddent  occmrred;  that  he  told  Ur.  Barg- 
boom  about  tiie  rate  of  speed  tbe  antomoblle 
was  going.  Tbe  witness  Wood  then  testified 
as  follows,  referring  to  Mr.  Barghoom,  the 
defendant:  "He  said  be  iras  tbe  owner  of 
it  (the  antomoMle),  and  be  said  tbat  Ills  boy 
could  not  have  got  time  to  have  got  up  speed 
from  tbe  corner  if  he  was  going  at  the  rate 
of  speed  that  we  thought  be  was  going  at 
the  time  he  hit  the  man.  He  said  that  his 
boy  bad  fetched  a  friend  home  and  was 
on  hla  way  back.  *  •  •  A.  The  conver- 
sation was  about  the  speed  that  the  boy  could 
have  got  up  on  his  machine.  He  said  that 
he  had  only  come  up  to  fetch  a  friend  up 
to  the  corner  and  from  that  corner  to  our 
corner  would  not  be  time  to  get  up  the  speed. 
Q.  He  said  his  boy?  A.  Tea,  sir;  as  I  first 
understood  his  reference  to  his  son,  but  they 
told  me  not.  Q.  That  Is  when  he  said  his 
boy?    A.  Yes,  sir;  his  boy." 

Mr.  Donaldson,  the  other  fireman,  testified 
to  this  conversation  as  follows:  "Well,  the 
gentleman  asked  the  party  who  I  was  with, 
one  of  the  boys  at  the  station  there,  Mr. 
Wood,  asked  him  about  how  fast  tbe  ma- 
chine was  running.  Mr.  Wood  said  he 
thought  about  30  or  36  miles  an  hour,  and 
then  this  gentleman  said,  'I  don't  thldk  the 
machine  could  have  been  running  that  fast, 
because,'  he  said,  'I  sent  the  boy  up  to  Ninth 
and  Sherman  streets  with  this  friend  of 
mine,  and  I  don't  think  the  machine  could 
have  gotten  up  that  much  speed  before  he 
got  back  to  Eighth." 

This  Is  the  only  evidence  In  the  record 
which  has  any  tendency  to  dispute  the  fact 
that  the  driver  of  the  automobile  was  on  the 
business  of  his  father  and  not  in  the  busi- 
ness of  the  defendant 

It  is  argued  by  the  appellant  that  this  is 
sufficient  to  take  tbe  case  to  tbe  jury.  This 
evidoiee  wa>  dlapnted  by  tbe  defsndant  who 


teetifled  that  he  made  no  such  statements. 
It  Is  apparent  from  tbe  statements  of  these 
witnesses  that  Uiey  misunderstood  or  mis- 
construed the  conversation  they  had  with  the 
defendant  upon  that  occasion,  because  Mr. 
Wood  said  tbat  the  conversation  was  that 
"his  boy  had  fetched  a  friend  home  and  was 
on  his  way  back,"  while  Mr.  Donaldson 
testified  that  the  defendant  said,  "I  sent  the 
boy  up  to  Ninth  and  Sherman  streets  with 
this  friend  of  mine,"  while  the  evidence  of 
the  defendant  was  to  the  effect  that  the 
driver  of  the  machine  was  taking  a  lady 
friend  of  his  (the  boy's)  home.  It  Is  un- 
doubtedly a  very  easy  matter  to  misconstrue 
or  misunderstand  statements  of  the  kind 
here  referred  to.  It  Is  apparent,  we  think, 
that  there  is  no  substantial  evidence  here  to 
dispute  the  fact  that  the  errand  upon  which 
the  automobile  was  run  upon  that  day  was 
not  an  errand  of  the  defendant,  but  was  an 
errand  of  the  driver  personally,  or  of  the 
driver's  &tber,  who  had  obtained  tbe  use 
of  the  antomoMle  for  his  own  private  pur- 
pose. 

[2]  Jones  on  EMdence,  p.  297,  in  referring 
to  this  class  of  evidence  says:  "It  Is  a 
familiar  rule  that  verbal  admissions  should 
be  received  with  caution  and  subjected  to 
careful  scrutiny,  as  no  class  of  evidence  Is 
more  subject  to  error  or  abuse.  Witnesses 
having  the  best  motives  are  generally  unable 
to  state  tbe  exact  language  of  an  admission, 
and  are  liable,  by  the  omission  or  changing 
of  words,  to  convey  a  false  impression  of 
the  language  used." 

[S]  This  court  has  frequently  held  that  be- 
fore a  verdict  can  be  sustained  it  must  be 
supported  by  substantial  proofs.  Pederson 
V.  Seattle,  etc..  Street  Ry.  Co.,  6  Wash.  202. 
33  Pac.  361,  34  Pae.  665;  Quley  v.  North- 
western Coal  &  Transportation  Co.,  7  Wash. 
491,  86  Pac.  372 ;  Comegys  v.  American  Lum- 
ber Co.,  8  Wash.  661.  36  Pac.  1087.  We  are 
of  the  opinion  that  tbe  evidence  of  these  two 
witnesses  does  not  dispute  the  fact  that  the 
boy  was  on  an  errand  for  his  father,  or  even 
rise  to  the  dignity  of  an  admission  on  the 
part  of  the  defendant  that  the  driver  was 
on  an  errand  for  the  defendant 

[4]  In  Jones  v.  Hoge,  47  Wash.  663,  92 
Pac.  433,  14  I*  R.  A.  (N.  S.)  216,  125  Am.  SL 
Rep.  916,  we  held  that  the  owner  of  an  auto- 
mobile Is  not  liable  to  one  who  was  run 
over  by  his  incompetent  chauffeur  where  the 
machine  was  operated  without  the  knowledge 
or  authority  of  the  owner  on  a  personal  er- 
rand of  tbe  servant;  and  many  authorities 
are  there  cited  sustaining  this  rule. 

[S]  The  &ct  that  the  automobile  wan  ad- 
mitted to  belong  to  the  defendant  and  that 
the  driver  of  the  automobile  was  in  the  em- 
ploy of  tbe  defendant  was  sufficient  to  put 
the  defendant  upon  proof  that  the  antomo- 
blle was  not  used  In  bis  business  or  for  his 
employment  has  been  held  In  a  number  of 
cases.  Knust  v.  BuUock,  69  Wash.  141^  109 
Pac.  328;  Kneff  t.  SanCord,  63  Waab.  60S, 
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116  P^c  1040;  Burger  t.  Taxtcab  Motor  Co., 
06  WastL  676,  120  Pac.  510. 

[I]  Bat  wher^  npon  tlie  defense.  It  la 
sbowD  eonclnslTely  and  wltbotit  any  sub- 
stantial dispute  that  the  automobile  was  not 
being  used  at  tbe  time  of  the  Injury  In  the 
defendant's  employment  or  upon  bis  busi- 
ness, and  was  being  used  by  some  otber  per- 
son on  business  of  bis  own  and  wltbout  any 
reference  to  tbe  business  of  the  owner,  It  be- 
comes the  duty  of  tbe  court  to  direct  tbe 
Judgment  under  section  340,  Bern.  &  Bal. 
Code.  We  think  tbe  trial  court,  therefore, 
properly  directed  a  Judgment  In  fiivor  of  tbe 
defendant 

The  Judgment  Is  affirmed. 

CBOW,  C.  J.,  and  PABKEB,  60SB,  and 
GHADWICE,  concur. 


GABSTAD  T.  PIONEEB  SAND  &  GBAVEL 
CO. 

(Supreme  Court  of  Washington.   Ma;  7,  1018.) 

"   MAffTEB    AND    SeBVANT    (|    233*)  —  TiTJUEIES 

TO  Servant— CoHTBiBUTORT  Neguoence. 
Where   a  master  supplied  a   safe  way 
through  its  sand  bunkers,  a  servant  who  in  bis 
baste  chose  a  more  dangerous  course  cannot  re- 
cover for  injuries  resulting  therefrom. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  6aa76M-686p  701-742 ; 
Dec  Dig.  I  233.*] 

Fnllerton,  J.,  disBenODfr 

Department  2.  Appeal  fh>m  Superior 
Court,  Fierce  County ;  H.  L.  Clifford,  Judge. 

Action  1^  Hans  E.  Garstad  against  the 
Pioneer  Sand  &  Gravel  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Berersed  and  remanded,  with  directions. 

Hayden  St  Langhome,  of  Tacoma,  for  ap- 
pellant Arctander,  Halls  &  Jacobsen,  of 
Seattle  for  respondent 

MAIN,  J.  The  object  of  this  action  is  to 
recover  damages  for  personal  Injuries  al- 
leged to  be  due  to  tbe  negligence  of  the  de- 
fendant Tbe  accident  out  of  which  the 
litigation  grew  happened  on  June  18,  1910. 
The  action  was  b^^un  during  the  latter  part 
of  January,  1912.  At  the  time  of  the  acci- 
dent tbe  defendant  was  operatUtg  a  sand  and 
gravel  plant  near  SteUacom,  Wash.,  and  tbe 
plaintlfl  was  at  tbat  time  employed  about  tbe 
plant  The  sand  and  gravel  were  taken 
from  the  pit,  and  by  means  of  a  flume  con- 
veyed to  the  bunkers.  At  a  point  In  the 
flume  before  reaching  tbe  bunkers,  there 
were  pla<%d  rods  or  bars  for  the  purpose  of 
arresting  the  larger  rock  or  stone.  This  was 
called  tbe  rock  cbute.  Thirty  feet  below 
this  tliere  >Hras  a  screen,  tlie  meshea  of  whldi 
were  sufficiently  large  to  permit  tbe  sand 
and  water  to  pass  through,  and  yet  prevent 
the  passage  of  graveL  From  this  point  tbe 


gravel  passed  down  wfaat  was  known  as  tlie 
gravel  chute,  and  the  sand  and  water  con- 
tinued down  the  flume  to  the  sand  bunkers, 
a  distance  of  about  20  feet   Around  the  top 
wall  of  the  sand  bunkers  was  a  heavy  tim- 
ber or  plank  of  suffldent  width  to  furnish  a 
reasonably  safe  footway.    In  one  aide  of 
the  bunkers  were  openings  capable  of  being 
closed  as  occasion  might  require.  When  the 
bunker  was  filled  with  sand  to  a  point  above 
these  openings,  a  slide  would  be  raised  which 
would  open  the  holes  through  which  would 
then  pass  the  sand  Into  what  was  known 
as  tbe  sand  boxes.   The  plaintiff  bad  been 
employed  at  the  plant  for  a  period  of  about 
two  weeks  before  the  accident,  and  two  days 
before  had  been  put  in  charge  of  tbe  bunk- 
ers.   His  duties  there  were  to  attend  the 
rock  chute,  the  gravel  chute,  and  the  saud 
boxes.  On  the  day  of  the  accident  the  plain- 
tiff left  tbe  gravel  chute,  passed  down  a 
stairway  to  a  landing  or  platform,  then  step- 
ping upon  the  timber  or  plank  at  the  top 
of  the  sand  bunker  proceeded  a  distance  of 
about  six  or  eight  feet  to  where  there  was 
an  upright  post  Inclining  outward  from  the 
top  wall  of  the  bunker  and  supporting  the 
flume  which  passed  over  tbe  bunker  at  an 
elevation  of  about  four  feet.    The  plain- 
tiff was  on  bis  way  to  adjust  the  sand 
boxes  which  were  beyond  the  side  of  the 
bunker  over  which  the  flume  passed.  When 
he  reached  tbe  post  already  referred  to  which 
supports  tbe  flume,  he  attempted  to  step 
across  the  corner  of  the  bunker  to  the  ^d 
of  a  plank  which  projected  over  the  ad- 
jacent wall  and  under  tbe  flume  about  10 
or  12  Inches.    Holding  to  tbe  post  with 
one  band,  one  foot  upon  the  heavy  tlml>er 
at  tbe  base  of  the  post,  he  extended  his 
other  foot  across  to  tbe  end  of  tbe  plank, 
and,  releasing  bis  hold  upon  the  post,  at- 
tempted to  swing  himself  or  Jump  across,  and 
In  his  effort  to  do  so  struck  his  head  ai>on 
the  bunker  which  was  4  feet  above,  and  fell 
Into  the  bunker,  sustaining  the  injury  for 
wlilch  be  claims  damages.   Instead  of  step- 
ping across  as  he  attempted,  there  was  a 
reasonably  safe  way  for  him  to  proceed  by 
passing  tbe  upright  post  under  the  flume  to 
the  corner,  and  then  along  the  other  side  and 
under  the  flume  to  the  plank  which  he  was 
attempting  to  reach.    This  way  was  open 
and  apparent,  and  was  known  to  the  plain- 
tiff. The  reason  ha  gives  for  attempting  to 
st^  across  rather  than  proceed  around  the 
corner  was  his  haste.   The  distance  which 
he  attempted  to  step  was  approxlmatdy 
three  or  four  feet;  the  distance  around  tlie 
comer  would  have  been  but  little  greats. 
The  only  inconvenience  in  passing  around 
the  comer  was  the  £Rct  that  the  flume  was 
four  feet  above;  but,  in  readilng  the  end 
of  the  plank  npon  whidi  he  attempted  to 
st^,  he  must  also^  pass  under  the  flume. 
The  case'  was  tried  to  the  court  and  a  Jury, 
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and  a  wdlct  In  fht  warn  cf  |8,D00  retained. 
At  tbe  conclMlon  of  tba  erltoice,  tbe  de- 
fendant  challenged  the  l^ftl  soffidmcy  of 
the  evidence,  and  moved  the  court  lor  a 
directed  verdict  Tbla  motion  was  denied. 
After  tbe  verdict  waa  returned,  the  defend- 
ant renewed  Its  challenge  to  tbe  legal  enffl- 
dency  of  the  evidence  to  aoataln  the  ver- 
dict, and  moved  tbe  court  for  a  Judgment 
notwttbstandlnc  ttw  verdict.  This  motion 
wan  overruled.  The  defendant  ai^ealB. 

In  the  appeUant'a  brief  a  number  of  er^ 
ion  are  aesdgned,  but  upon  the  oral  argu- 
ment connael  waived  all  assignments  of  er- 
ror except  tbe  one  challenging  the  euffldencj 
of  the  evidence  to  sustain  tbe  verdict  As 
above  stated,  tbe  respondent  choee  a  danger- 
ous way  by  which  to  reach  the  sand  boxes, 
and  in  consequence  thereof  was  injured, 
when  a  reasonably  safe  way  was  open  to 
him  whldi  was  but  little  less  convenient  It 
has  by  repeated  dedslona  of  this  court  be- 
come a  settled  prlndple  that  where  tbe  mas- 
ter provides  a  reasonably  safe  method  by 
which  the  «nploye  may  perform  a  given 
service^  and  the  servant  voluntarily  elects  to 
perform  that  service  by  a  dangerous  method, 
and  is  injured  in  consequence  thereof,  the 
servant  is  guilty  of  contributory  negligence 
which  bars  his  right  to  recover  daniigea. 
In  Bundy  v.  Union  Iron  Works,  40  Wash. 
231,  8»  Pac  546,  it  la  said :  "The  proposi- 
tion is  thoroughly  established  by  tbe  courts 
that,  where  an  employ^  voluntarily  elects  to 
perform  a  given  service  In  a  perilous  manner 
when  a  perfectly  safe  method  Is  open  and 
known  to  him,  he  Is  guUty  of  such  contribu- 
tory negligence  as  will  defeat  a  recovery  as 
against  his  employer."  Tbe  fact  that  the 
respondent  was  In  baste  at  tbe  time  of  the 
accident  and  for  that  reason  chose  tbe  dan- 
gerouB  way  does  not  relieve  blm  from  the 
operation  of  the  prlndple  stated.  In  Seghet- 
tl  T.  Eatonville  Lumber  Co.,  65  Wash.  378, 
118  Pac.  810,  it  is  said:  "The  master  had 
provided  the  servant  with  a  safe  and  ^mple 
way  to  do  the  thing  be  attempted  to  do.  He 
could  stop  the  cogs  and  rolls  In  from  five 
to  fifteen  seconds,  without  Interfering  with 
the  other  movements  of  tbe  machine  or  the 
rest  of  the  machinety  In  tbe  mill.  This  was 
well  known  to  ttie  appellant  He  had  often 
used  tbe  lever  to  stop  tbe  cogs  and  rolls.  He 
did  not  do  so  this  time  because  he  was  In  a 
hurry,  and  thought  he  could  do  It  quicker  in 
the  way  he  attempted.  His  voluntary  choice 
of  an  unsafe  and  dangerous  way,  Instead  of 
the  safe  and  simple  way  provided  for  his 
protection,  stamps  his  act  with  n^ligence, 
and  exonerates  tbe  master  from  any  liability 
for  hia  consequent  injury." 

The  oonduslou  we  have  reached  upon  this 
quntlon  is  decisive  of  the  action,  and  ren- 
ders further  dlscoselon  nnnecessuy. 

The  Judgment  will  be  reversed  and  the 
cause  remanded,  with  direction  to  the  su- 


perior oonrt  to  enter  Ju^cm^t  in  fiiTor  of 
appellant  notwithstanding  the  verdict  . 

OBOW,  a  J.,  and  ELLIB  and  MOBBIS, 
J  J.,  oonear. 

FULLOBTON,  J.  (dissenUng).  The  evi- 
dence in  the  record,  as  I  read  It,  JusUflee  the 
conclusion  put  upon  it  by  the  Jury  and  tbe 
trial  Judge,  rather  than  the  condnslon  put 
upon  It  by  the  majority.  For  this  reason, 
I  dissent  from  the  Judgment  ordered. 


SIMONS  V.  BALUDIB  00.  et  aL 

<BnprenM  Coort  of  Waahlngtoo.  May  10^ 
1013.) 

1.  COICFBOHISE  AKD  SSTTLEMXin  (S  28*)— BB- 
CKIFT^VaOATION— BUBDBN  OT  PaOOT. 

While  a  receipt  evidendng  latlifactlon  of 
alt  demands  between  the  parties  to  a  settlement 
is  not  Gonduslve  and  may  be  contradicted  by 
parol  for  fraud,  overreaching,  mistake,  misnn- 
derstandlng,  or  other  like  facts,  the  burden  of 
proof  thereof  Is  on  the  person  snnking  to  over- 
throw the  receipt 

[Eld.  Note.— For  other  casei.  see  CompromlBe 
and  Settlement,  Cent  Dig.  H  01-04;  Dec.  Dig. 
I  23.«] 

2.  OoHFBoiaBa  ahd  ScntnixifT  (|  16*>— He- 

CKIPT— IkPEAOHMENT. 

Where,  porsoant  to  a  compromise  and  set- 
tlement of  plaintiff's  Intereet  in  defendant  cor- 
poration, defendant  repurchased  plainUlTs  stock 
and  executed  certain  cheeks  to  him  therefor, 
he  executing  receipts  "In  full  of  all  demands 
of  every  kind  and  nature,"  after  being  warned 
not  to  take  the  money  unleM  he  accepted  it  as 
a  final  and  complete  settlement,  such  rec^pts 
constituted  a  complete  defense  to  a  sobsequoit 
action  to  recover  profits  m.  Us  stock.  In  the 
absence  of  proof  of  frand,  mlsteke,  mlsnnder- 
Jtanding  of  facts,  etc.  , 
[Bd.  Note-^For  other  caaea,  see  CompromlBe 
and  Settlement,  Cent  Dig.  fiS  M-6S ;  Dec  Dig. 
S  16.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  J.  D.  Hlnkle,  Judge. 

Action  by  E.  J.  Simons  against  tbe  HalUdle 
Company  and  others.  Judgment  for  plain tUf, 
and  defendants  appeal.  Reversed. 

Graves,  Klser  ft  Graves,  of  Spokane^  for 
appellants.  Geo.  B.  Canfldd,  of  Spokane,  for 
reoKmdent. 

MOBRIS,  J.  Action  by  respondfint,  a  for- 
mer stockholder  of  the  appellant  corporation, 
to  recover  proflte  dalmed  to  have  been 
earned  white  he  was  eudi  8tO(A:holder. 

The  facta  are  these:  In  March,  I&IO,  appe- 
lant and  respondent  entered  Into  an  agree- 
ment whoeby  re^KUtdent  entered  the  eervlcs 
of  appellant  as  a  machinery  salesman  at  a 
salary  of  fl60  a  month,  purchaidng  at  the 
same  time  20  shares  of  Its  stodc  at  its  par 
valne  of  12,000;  This  agreement  contained 
the  following  provisl(»i  relating  to  the  stock, 
in  the  evuit  of  respondoit  ceasing  to  become 
a  stockholder:  "The  HalUdle  Company  has 
the  right  at  any  time  to  dladtarge  B.  J.  Si- 
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mons  should  bis  services  become  unsatisfac- 
tory, bat,  in  the  event  of  their  discharging 
B.  J.  Simons,  the;  hereby  agree  by  B.  B. 
Tmett,  president,  to  purchase  EX  J.  Simons' 
stock  for  the  same  price  that  he  paid  for 
same,  and  In  the  event  of  bis  withdrawing 
from  the  firm  his  proportion  of  the  profits 
to  the  date  of  his  withdrawal  are  to  be  paid 
him  In  cash."  Respondent  remained  with 
the  company  aboot  a  year,  when  he  became 
dissatisfied  because  of  thcdr  refusal  to  pro- 
mote his  brother  from  the  position  of  ship- 
ping clerk  to  that  of  salesman  and  spoke  to 
Mr.  Truett,  the  president  of  tlie  company, 
about  withdrawing  from  its  employ.  It  then 
being  the  busy  season  for  the  machinery 
business,  the  company  was  very  dralrous  of 
retaining  respondent's  services,  and  after 
some  negotiations  between  Truett  and  re- 
spondent, Trnett,  as  an  inducement  to  re- 
spondent to  continue  In  the  service  of  the 
company,  offered  to  Increase  his  salary  to 
1200  a  month,  repurchase  the  stock  at  the 
price  [Aid  for  it,  and  give  respondent  an  ad- 
ditional 1750,  making  an  aggr^te  of  $2,750 
to  be  payable  in  three  notes  due  in  6, 12,  and 
16  months.  Respondent  still  remained  dia- 
aatisfled;  nmett'a  offer  seeming  did  sot 
appeal  to  him,  as  he  refused  to  accept  It,  and 
on  ICardi  7, 1911,  reapondent  was  dlsduu^ed. 
An  attonpt  was  tbea  made  to  arrive  at  an 
adjustment  of  the  amount  to  be  paid  respond- 
ent, culminating  In  the  reporcbase  of  the 
stock  for  the  som  of  $ZJ0O0,  fot  which  mim 
reqtondent  recdved  the  dieck  of  VK>^nt 
with  two  other  nnall  checks  rqnreeenting  the 
balance  due  on  salary  and  expense  account, 
and  respoDdMkt  dgned  the  following  recdptt 
"BecelTed  of  Hallidie  Company  and  B.  B.  Tm-' 
ett;  the  sun  «f  two  tturasftiid  thirty  dollara  In 
foU  of  all  donands  of  every  kind  and  natara 
B.  J.  SlmonB."  On  the  ^  check  was  alao 
written  these  words:  "Salary  In  foil  to  date, 
$30,  balance  In  fall  of  all  donands  to  date." 
Respondent  testified  that  these  words  Just 
quoted  were  not  on  the  dheck  wbest  be  received 
it,  but  from  the  nature  of  the  testimony  of- 
fered In  support  of  that  contention  we  are  in- 
clined to  the  belief  that  they  were.  The  next 
conunonicatlon  between  the  parties  was  on 
March  24th,  when  through  an  attorney  re- 
spondent wrote  appellant  demanding  his 
share  of  accrued  profits  which  be  put  at 
¥1,200.  The  company  refused  to  recognize 
any  claim  of  respondent  under  Its  settlement 
with  him,  claiming  that  the  entire  matter 
had  been  adjusted,  and  reapondent  broo^t 
this  action  In  which  be  recovered,  and  the 
company  has  appealed. 

The  cause  was  tried  without  a  Jury,  and 
the  lower  court  first  decided  in  favor  of  ap- 
pellant, holding,  as  we  understand,  that  the 
evidence  of  respondent  was  not  sufBdent  to 
overcome  the  receipt  A  motion  for  a  new 
trial  was  made  and  upon  further  consideration 
the  court  changed  its  mind  and  entered  judg- 
ment for  respondent.   In  awarding  the  re- 


spondent a  Judgment  the  \oWet  court  took 
into  consideration  the  business  done  by  ap- 
pellant while  respondent  was  In  its  emidoy, 
determined  a  profit  of  911,664.2a  bad  been 
earned  dnring  that  time,  and  thai  coocdnded 
that  respondent  was  entitled  to  one-tenth  of 
this  profit  because  of  his  ownership  of  one- 
twth  of  the  sto<^  Aftar  reading  the  record, 
we  believe  the  lower  court  was  correct  In  ite 
first  conclusion.  We  can  find  nothing  to 
indicate  to  us  snffldoit  reason  wliy  the  re- 
ceipt should  not  be  glvm  effect.  The  whole 
matter  It  is  admitted  was  discussed  betweai 
Truett  and  respondent  at  the  time  the  checks 
were  given  and  the  receipts  signed.  Tm^ 
says  that  they  were  then  endeavorii^  to  ar- 
rive at  a  complete  settlement  of  the  amount 
due  respondait  as  salary,  npra  expense  ac- 
count and  for  the  repurdiase  of  ttu  atodE. 
and  that:  "I  made  falm  a  new  offer,  a  cash 
offer  to  wipe  everything  off  tiie  alate  so  tlut 
then  would  be  no  further  argument,  no 
further  trouble,  so  that  we  could  get  a  com- 
plete settlemrait,  and  I  i»mcularly  called  his 
attention  to  the  fact  that  that  settlement 
was  to  be  In  full  of  all  demands  of  ev«7 
kind  in  full,  f6r  his  dlvldoids  if  he  had  any 
such  claims;  in  full  for  everyttalnA  and  I 
told  him  particularly  that  be  must  not  aoo^ 
the  settlement— that  he  would  have  to  |^v« 
U8  a  recrtpt  in  full,  and  that  he  must  not  take 
It  unless  it  was  final,  a  complete  s^tlement" 
Bespondestt  does  not  deny  this  further  than 
to  say  ttiat  Truett  told  him  when  he  Inquired 
as  to  bla  share  of  the  profits  that  It  would  de> 
p^d  upon  his  future  action  whether  be  re- 
ceived any  or  not. 

[1]  Wft  are  Indined  to  aeo^  appdlantfs 
▼ershm  of  the  purpose  and  meaning  of  ttw 
receipt  The  burden  of  proof  was  upon  re- 
spondent to  overthrow  this  receipt;  and  show 
some  good  reason  why  he  should  not  be  ta^ 
to  Its  language.  -He  has  not  done  so.  Re* 
celpts  are  not  conduslve.  They  may  be  con- 
tradicted by  parol.  Fraud,  ovwrea<aiing, 
mistake,  misunderstanding,  or  other  like  facts 
may  be  shown  to  destroy  the  effect  of  die 
language  used  in  a  receipt 

[1]  We  do  not  find  any  of  these  facts  In 
this  case.  The  relation  between  these  par- 
ties was  at  that  time  somewhat  strained. 
They  liad  met  together  for  the  purpose  of  ar- 
riving at  a  complete  settlement  of  their  af- 
fairs. It  was  not  Intended  to  leave  anything 
for  fntare  negotiations,  and  when  respond^it 
asserts  that  the  receipt  was  intended  to  rep- 
resent only  the  money  then  paid,  and  to  leave 
the  question  of  whether  he  was  to  receive 
an  additional  sum  representing  the  earning 
power  of  his  stock  during  the  time  he  held 
it,  his  position  does  not  appeal  to  us  as 
natural  or  probable.  There  is  much  in  this 
case  that  makes  the  following  excerpt  from 
the  opinion  In  Sherman  v.  Sweeney,  29  Wash. 
321,  09  Pac.  1117,  applicable:  "If  respondent 
understood  the  matter  otherwise  than  as 
stated  in  the  paper,  she  should  b»Ta  so  aa- 
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DouDced  before  Agabug  -It.  If  she  expected 
to  make  any  demand  ^Inconsistent  with  the 
terms  there  stated,  it  was  her  duty  to  make 
It  known  before  slgnhig  and  delivering  It, 
atid  accepting  the  money  which  was  paid 
relying  thereon."  Without  saying  more,  we 
belieTe  respondent  has  not  made  out  a  case 
in  his  attempt  to  overthrow  the  receipt  and 
that  the  loww  court  should  have  ao  held. 
TbB  judgment  is  reTeraed. 

CROW,  C.  and  MAIN,  rULLBRTON, 
and  MJAB.  JJ.,  ooncur. 


PARKER  T.  SLOAN. 
(Supreme  Court  of  Utah.   July  22,  ldl2.  Be- 
heariog  Denied  April  30,  1918.) 

Tboteb  and  CoNTEBsion  a  66*>— AcrnoNB— 

Btioenoe— SnFEicisnoT. 

In  an  action  for  the  convenion  of  an  auto- 
mobile, evidence  of  ctmverslon  Md  insnfitcient 
to  go  to  the  jury. 

[Ed.  Note.~For  other  cases,  see  Trover  and 
CoDverrion,  Cent  Dig.  IS  288-294:  Dec.  Dig. 
{  66.*] 

Appeal  from  District  Court,  Salt  Lake 
County;   Geo.  O.  Armstrong,  Judge. 

Action  by  Arthur  Parker  against  R.  W. 
Sloan.  From  a  Judgment  for  plaintiff,  de- 
fendant a]n>eal8.    Reversed  and  remanded. 

Gustln,  OiUette  ft  Brayton,  of  Salt  I^e 
Clt7,  tvt  aroellaut  George  M.  SulUvan  and 
A.  T.  Saoford.  both  of  Salt  Lake  City,  for 
reapoDdrat 

STBAUP,  J.  In  the  complaint  It  la  al- 
leged that  the  plalntlft,  in  February,  1911. 
Indorwd  and  delivered  to  the  deftedant  a 
check  tor  |239  on  a  bank  in  Idaho,  whidi 
the  defendant  was  to  collect  and  pay  to  the 
jdalntifl;  that  the  defendant  collected  the 
money,  bat  paid  iilatntiff  only  the  sum  of  910. 
Judgoient  on  this  count  was  aAed  against 
the  defendant  for  f 229  and  interest  For  a 
second  canse  of  action  it  la  alleged  that  the 
Idaintifri  in  July,  iSlO,  borrowed  f9ff  tarn 
the  dtfendant,  and  that  to  aecnre  Uw  pay- 
ment thereof  the  plaintiff  gare  the  defendant 
a  bill  of  sale  of  an  antomoblle  of  the  valne 
of  92,000,  bnt  ot  which  the  plaintiff  retained 
possession  nntU  in  Angost,  1810,  when  he 
delivered  it  to  the  defendant  **to  safely  keep 
and  preserve  the  same  an  security  for  said 
indehtednesa.'*  It  la  further  alleged  that  two 
daya  tliereafter  thSe  def  mdant  wrongfuUy 
and  in  breach  of  his  agreonent  and  without 
authority  sold  and  diai>08ed  of  the  automo- 
bile, to  plaintiff's  damage  In  the  sum  of 
92.000.  On  this  cause  of  action  Judgment 
was  asked  for  that  amount 

The  defendant,  by  way  of  answer  and  a 
counterclaim,  admitted  and  averred  tlmt  In 
F^ruary,  1911,  he  received  9239  on  the  check 
rtferred  to  in  the  complaint  for  the  use  of 
the  plaintifC.   He  further  averred  that  be- 


tween July,  1906,  and  FetHroaryt  1911,  he  at 
divers  times,  and  at  plaintiff's  request,  ad- 
vanced and  paid  to  him  9307,  which  the  plain- 
tiff had  not  repaid,  except  the  amount  received 
by  the  defendant  on  the  check,  and  that  9129 
remained  due  and  unpaid.  He  also  alleged 
that  In  July,  1910,  at  phtlDtUTs  request,  he 
loaned  him  996,  "and  in  order  to  secure  the 
repayment  of  said  sum"  the  plaintiff  gave 
the  defendant  a  bill  of  sale  of  the  automobile, 
but  which  was  of  the  value  of  only  9100, 
and  that  the  995  was  due  and  unpaid.  He 
denied  Uie  sale  and  conversion  of  the  auto- 
modlle.  He  prayed  Judgm^t  against  the 
plaintiff  for  9129,  and  for  a  sale  of  the  auto- 
mobile to  satisfy  the  loan  of  996. 

The  case  was  tried  to  the  court  and  a  Jury. 
A  verdict  was  rendered  for  the-  plaintiff  on 
the  first  cause  of  action  for  9229  and  on  the 
second  for  $379.   The  def^dant  appeals. 

We  think  there  was  no  evidence  to  Justify 
a  sabmlsslon  of  the  case  to  the  Jury  on  the 
second  cause  of  action.  The  evld«ice  bear- 
ing thereon  Is:  The  plaintiff  had  shipped  to 
him  an  automobile  at  Salt  Lake  City.  He 
borrowed  996  from  the  defendant  to  pay  the 
freight,  and  gave  htm  a  hlU  of  sale  of  the 
automobile.  He  retained  possession  of  it 
and  used  it,  expecting  to  repay  the  defend- 
ant from  rentals  and  Mre.  Business  not  be- 
ing good  at  Salt  Lake,  he  went  to  Ogden  with 
It  There  he  used  It  for  the  same  purpose. 
He  accomplished  but  little  there.  Finally 
he  concluded  to  go  to  Oregon,  and  left  the 
antomoblle  at  Ogden.  with  a  Mr.  Oole,  who 
had  operated  It  with  him.  The  evidence  la 
in  conflict  a6  to  the  purpose  for  which  the 
plaintiff  left  the  automobile  with  Cole.  The 
plamtltt  testified  that  be  left  tt  with  Um 
only  for  safe-keeping  until  the  plaintiff  re< 
turned.  There  was  considerable  evidence 
that  he  had  sold  it  to  OfAe.  Tbe  defendant, 
leamli^  tit  the  plaintiff's  departure  and  of 
Cole's  possession  of  the  automobile,  ezhlUted 
to  G<^  the  bill  of  sale  pUJntlff  had  given 
the  defendant,  and  demanded  possession  of 
it  Oole  claimed  that  be  had  pmrchased  it 
from  plaintiff.  He,  however,  on  the  presen- 
tation of  the  bill  of  sale^  surrendered  the 
antomoUle  to  the  d^endant  As  testlfled 
to  by  Cole,  the  defendant  thaa  sold  the  auto- 
mobile to  Cole  for  94SO;  Cole  paying  the 
defoliant  9^  as  part  paymoit.  Cole  took 
the  car  back  to  Ogdm  and  used  It  about  six 
weeks,  and  tbeai  returned  it  to  the  defendant 
at  Salt  Lake,  stating  that  he  conld  not  pay 
for  it,  and  demanded  back  tlie  920  which  had 
been  paid  by  lilm.  Tba  defendant  returned 
him  the  mon^  and  took  the  automobile. 
Shortly  tiiereaftv  the  dsfendant  gave  his 
chauffeur  a  Ull  of  sale  of  it  for  the  reason 
that  different  persona  were  using  it  and  he 
did  not  de^re  to  become  respon^Ue  tor 
acddoits  whidi  might  result  fnnn  the  opera- 
tion of  the  car.  The  cdtauffeur  paid  him 
nothing  for  it  and  nether  intended  a  trans- 
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fer  of  titie  or  possessltm.  The  defendant 
b&d  poaseeslon  of  the  automobile  after  Cole 
d^vered  It  to  him,  and  had  It  stored  at  the 
time  of  the  trial,  and  offered  to  enrreoder 
and  deliver  It  to  the  plaintiff  npon  payment 
of  whatever  amount  might  be  found  due 
him  and  owing  from  the  plaintiff. 

Upon  this  evidence  the  plaintiff  dalms  two 
conversions  of  the  automobile  by  the  defend- 
ant; one  growing  out  of  the  transactions 
had  with  Cole,  the  other  the  defendant's 
giving  his  chauffeur  a  bill  of  sale.  We  do 
not  think  either  amounted  to  an  appropria- 
tion of  the  car  to  the  defendant's  use  with 
Intent  to  deprive  the  plaintiff  of  It,  or  that 
either  constltnted  a  conveiBion.  The  defend- 
ant had  possession  of  it,  and  was  able  and 
willing  to  surrender  It  to  the  plaintiff  upon 
payment  to  him  of  whatever  amount  was 
found  due  and  owing  from  the  plaintiff.  The 
.plaintiff  made  no  demand  or  effort  to  get 
the  car,  and  made  no  offer  to  adjust  or  settle 
the  account  between  him  and  the  defendant. 
He  eeemingly  preferred  not  to  have  it,  and 
to  charge  the  defendant  with  the  value  of  It 

mie  Judgmoit  Is  revwsed  and  the  case 
reananded  for  a  new  trial  Costs  to  appel- 
lant 

FBIOK,  a      and  HcOABTZ,  concur. 


UcKBNZia  T.  OANMINO. 

(Supreme  Court  of  Utah.  Jan.  13,  1918.  Be- 
hearing  Denied  April  SO,  1918.) 

1.  Mauoioub  PaosEcunoH  <i  24*)— Acnoir— 
Pbxsuuftion  and  Burden  of  Proof. 

Plaintiff,  in  an  action  for  malicious  prose- 
cntion,  has  the  burden  of  showing  want  of  prob- 
able cause,  but  be  makes  out  a  prima  facie 
case  by  snowing  his  discharge  in  a  criminal 
prosecution  upon  a  bearing  before  a  magis- 
trate.! 

[Ed.  Note.— For  other  case%  see  Malldoos 
Prosecution,  Gent  Dig.  H  49-65;  Dee.  Dig.  | 
24.*] 

2,  Uauoious  Pbosbcution  (I  71*)— Pboba- 
BLB  Cause— Advice  or  Counsel— Question 

FOB  JURT. 

Where  defendant  substantially  stated  to 
counsel  all  the  material  facts  known  to  him. 
and  upon  th^r  advice  instituted  a  criminal 
prosecution  la  good  faith  and  upon  a  well- 
grounded  belief  of  plaintiff's  guilt,  it  may  be  a 
defense,  and  the  question  as  to  such  good  ftdth 
Is  for  the  jury.* 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  i|  160-167;  Dec  Dig. 
I  71.*] 

Appeal  fhun  Dtotrtct  Courts  Salt  Ijake 
County;  T.  D.  Lewis,  Judge. 

Actum  by  Ned  HcKensle  sgainat  Oeo^ 
Canning.  Judgment  for  plaintiff  and  de- 
fendant appeals.  Reversed  and  remanded 
for  a  new  trial. 


*  Smith  T.  CUrk,  IM  P.  «6S,  17  Ut&b.  US,  tt  L.  B. 
A.  (N.  S.)  963,  Ann.  Cu.  19128,  1366. 
■  Wrtgbt  T.  AKttfllm,  8  UUb,  480,  17  Pso.  126. 


Onstln,  Gillette  it  Brayton,  of  Salt  lAka 
City,  fox  appellant  Smith  &  McBroom,  of 
Salt  lAla  Olty,  fbr  respondenL 

STRAUP,  J.  This  case  was  brought  to  re- 
cover damages  for  an  alleged  malldouB  pros- 
ecution. The  plaintiff  had  a  verdict  and 
Judgment  In  his  favor.  The  defendant  ap- 
peals. 

[1]  The  harden,  of  course,  was  on  the 
plaintiff  to  show  want  of  probable  cause. 
He,  in  that  respect,  made  out  a  prima  facie 
case  by  showing  his  discharge  in  the  crim- 
inal prosecution  upon  a  hearing  and  an  In- 
vestigation of  the  charge  before  the  magis- 
trate. Smith  V.  Clark,  87  Utah,  116,  106 
Pac.  663,  26  li.  B.  A.  (N.  S.)  953,  Ann.  Cas. 
1912B,  1366.  To  meet  It  the  defendant 
showed  that  in  instituting  the  criminal  pro- 
ceedings complained  of  he  acted  upon  the  ad- 
vice of  counsel  (Ms  own  counsel  and  the 
county  attorney),  to  whom  he  had  stated 
all  material  facts  known  to  blm.  With  re- 
spect to  this  issue  the  court  charged:  "(13) 
If  you  believe  from  the  evidence  that  the 
defendant,  Canning,  before  the  institution 
of  any  criminal  proceedings  against  the 
plaintiff,  McKenzle,  sought  the  advice  of 
counsel  and  put  before  him  a  full  and  fair 
disclosure  of  all  the  facta  he  had  with  rea- 
sonable diligence  been  able  to  gather  concern- 
ing the  guUt  of  the  accused,  and  then  and 
fliere  received  advice  justify^  the  proseco- 
tlon,  and  relied  thereon  and  in  good  faltb 
made  the  criminal  complaint  believing  the 
accused  guilty,  then  and  In  snch  event  the 
defendant,  Canning,  is  entitled  to  immunity 
from  damages,  notwithstanding  the  snbse- 
qnent  aoQnlttal  of  the  accused.  It  yoD  find 
frdm  the  evidence  that  8u<A  was  the  course 
of  the  defendant  Canning's  conduct^  thm 
and  In  sudi  erent  the  all^ttona  that  there 
was  want  of  probable  cause  for  commencing 
fb»  proaeeatiaa  Is  completely  relmtted  and, 
of  Itself  shows  probable  cause.  If  you  are 
therefore  so  satlBfled  fnsn  the  evidence,  you 
are  Instracted  that  your  Terdlct  should  bs 
for  the  dflfendant**  Both  parties  concede 
this.  In  substance^  to  tw  a  oomct  statonent 
of  the  law. 

[1]  They  further  nmcede  that  the  qpesUon 
of  prtfbable  cause  Is  a  mixed  questloB  ol  law 
and  fact,  and  Oiat  Oie  general  rule  Is  as 
stated  In  8  BUlott  on  Brldencek  I  2473,  as 
fbllows:  *^e  anestlon  of  probable  cause  Is 
a  mixed  question  of  law  and  fact  Whether 
the  drcumstancM  alleged  to  show  it  prob- 
able are  true,  and  existed,  is  a  matter  of 
fact;  but  whether,  supposing  them  to  be 
true,  they  amount  to  a  probable  cause  la  a 
question  of  law.  This  is  the  doctrine  general- 
ly adopted.  It  is  therefore  generally  the 
duty  of  the  court,  when  evidence  has  been 
given  to  prove  or  disprove  the  existence 
probable  cause,  to  submit  to  the  Jury  its 
credibility,  and  what  fact  It  proves,  with  in- 
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ttnicti<Hu  that  the  fads  found  amount  to 
proof  of  probable  cause,  or  that  they  do  not" 
This,  of  course,  when  there  is  a  conflict  In 
the  evidence  with  reipect  to  the  facts  bear- 
ing on  the  question,  or  where  lust  conclu- 
sions of  fact  on  the  evidence  are  fairly  and 
reasonably  subject  to  dlttttoit  dedudloDs 
or  Inferences  of  fact 

What  divides  the  parties  Is  this:  The 
defendant  contends  that  the  evidence  with 
reepect  to  such  facts  is  without  conflict,  and 
hence  the  court  on  his  request  ought  to 
have  directed  a  verdict  In  his  favor  on  that 
ffronnd;  the  plaintiff,  that  there  la  some  con- 
flict as  to  whether  the  defendant  stated  to 
counsel  all  the  material  facts  known  to 
him,  and  as  to  his  belief  of  the  plalntifT's 
guilt  of  the  charge.  The  defendant  his  coun- 
sel In  the  criminal  prosecution,  and  the  coun- 
ty attorney  were  wltn^ses  on  behalf  of  the 
defendant  What  facts  were  known  to  the 
defendant  and  what  were  communicated  to 
counsel  by  him,  the  advice  given,  and  the  de- 
fendant's belief  of  the  plaintiff's  guilt  were 
testified  to  by  these  witnesses.  We  think 
the  evidence,  without  conflict,  shows  that  the 
defendant  substantially  stated  to  counsel  all 
the  material  facts  known  to  blm;  that  upon 
them,  they  advised  him;  that  he,  on  such 
advice,  instituted  the  criminal  prosecution; 
and  that  in  doing  so  he  acted  In  good  faith 
and  upon  a  well-grounded  belief  of  the  plain- 
tiff's guilt  It  however,  In  effect,  is  urged 
that  before  advice  of  counsel  may  be  a  de- 
fense it  must  appear,  not  only  that  the  de- 
fendant fairly  stated  all  the  facts  to  coun- 
sel, and  upon  them  was  advised,  but  also 
that  the  defendant  In  good  faith  believed 
the  plaintiff  guilty  of  the  charge,  and  that 
as  to  such  fact  the  plaintiff  was  entitled  to 
the  Judgment  of  the  Jury.  That  In  some 
cases,  dependent  upon  the  nature  of  the  evi- 
dence, may  be  true.  But  before  the  Jury  is 
Justified  In  rejecting  or  disregarding  evi- 
dence of  the  defoidant's  belief  of  the  plain- 
tiff's gull^  there  must  be  some  evidence,  el- 
tlter  from  the  nature  of  the  evidence,  calcu- 
lated not  to  Justify  such  a  belief  or  tending 
to  show  the  defendants  disbelief,  or  other 
facts  or  drcnmstances  to  Justify  a  fair  infer- 
ence of  the  defendantfs  disbelief.  In  other 
words,  the  Jury  may  not  arbitrarily  reject 
the  djetenQanfa  evidence  showing  a  well- 
grounded  belief  by  him  of  die  pUUntiff'a 
guilt  The  respondent's  contention  In  tbSa 
regard  is  w^  answered  In  tlw  case  of  Wright 
T.  Aschelm.  S  Utah.  480,  17  Pac  125.  Said 
Mr.  Justice  Henderson,  In  qwaklng  tor  the 
court:  "If  the  defendant  In  this  kind  ot  an 
action,  at  the  time  of  commencing  the  suit 
complained  of,  had  knowledge  of  facta  tend- 
ing to  show  probable  cause,  but  had  knowl- 
edge of  other  f&cts  which  wonld  tend  to 
explain  or  modify  them,  or  tending  directly 
to  show  want  of  probable  cause,  and  it  be- 
comes a  question  as  to  which  of  such  facts 


were  believed  and  acted  upon,  this  would 
be  a  question  for  the  Jury.  This  Is  mention- 
ed in  Stewart  v.  Sonnebom.  98  U.  S.  187  [25 
I*  Ed.  116J,  as  an  apparent  exception  to  the 
general  role  that  what  facts  will  constitute 
probable  cause  Is  a  question  of  law  for  the 
court;  but  this  does  not  apply  to  a  case 
where  aU  the  undisputed  facts  known  to  the 
defendant,  taken  together,  would  Jnsti^  in  a 
reasonable  person  the  honest  belief  that  the 
fact  charged  was  probably  true.  In  such 
case  the  defense  would  be  absolute  as  matter 
of  law,  and  the  Jury  wonld  have  no  right, 
under  the  pretense  of  saying  the  defendant 
did  not  believe,  to  find  against  him.  If  it 
were  otherwise,  the  rule  that  what  facta 
constitute  probable  cause  In  an  action  for 
malicious  prosecution  Is  a  question  of  law 
for  the  court  wonld  have  no  meaning  or 
force  whatever.  The  Jury  might  in  every 
case,  no  matter  what  the  facts  might  be,  un- 
der the  pretense  of  unbelief  on  the  part  of 
defendant  find  against  him." 

Upon  the  evidence  we  think  the  defendant 
was  ^titled  to  a  directed  verdict  In  bis  fa- 
vor; for  the  assumed  foots  as  to  the  quea- 
tion  of  probable  cause,  and  upon  which  the 
court  directed  the  Jury  to  retutn  a  verdict 
for  the  defendant  were  wlthont  any  sub- 
stantial conflict 

The  Judgment  of  th6  court  below  is  there: 
fore  reversed  and  the  cause  remanded,  with 
directions  to  vacate  the  Judgment  and  to 
grant  a  new  trial.   Costs  to  the  appellant 

McOABTX,  G  3„  and  FBIOK.  J„  concur. 


UTAH  rOUNDRT  &  MAGHINB  CO.  T. 
UTAH  OAS  &  OOKB  00. 

(Bnproae  Court  of  Utah.   December  20,  1912. 
lUhearing  I>enied  April  80,  1018.) 

1.  Tboveb  and  Gorvkbsioh  (I  85*)— Burden 
or  Pboov. 

Where  defendant  set  np.  as  a  counterclaim 
its  right  to  compensation  for  scrap  iron  which 
It  claimed  had  been  converted  by  plaintiff,  de- 
fendant has  the  bordeo  of  proving  the  conver- 
sion ai^  the  amount  at  Iron  converted. 

[Ed.  Note.— For  other  case^  see  Trover  and 
Conversion,  Oent  U4g.  H  211^  216 ;  Dee.  Dig. 
8  36.*] 

2.  Tbial  d  284*)— IirBTBnonoirs— Bunnrar  of 

Pboof. 

Where  a  defendant  set  ap  as  a  counter^ 
claim  plaintifTs  conversion  of  scrap  iron,  which 
was  denied  by  plaintiff,  who  introduced  evi- 
dence in  support  of  the  denial,  an  instruction 
that  If  the  jury  found  part  of  the  moneys  paid 
by  plaintiff  to  defendant's  agent  was  for  scrap 
iron  wrongfully  sold,  bnt  were  unable  to  deter- 
mine the  exact  amount,  the  amount  so  paid  be- 
ing pecDliarly  within  the  knowledge  of  plaintiff, 
the  jury  might  In  the  absence  of  any  showing, 
assume  that  all  moneys  paid  to  defendant's  agent 
were  for  that  purp<we  is  erroneous  and  preju- 
dicial because  castfog  on  plaintiff  the  burden  of 
proof  which  was  on  defendant 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  il  634-538,  566 ;  Dec  Dig.  f  234.*] 
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8.  Btxdbhob  (I  B4*>— PBWUHPTiom— Inm- 
■noiB  iTFoir  iKnuiroKft.' 

Inferences  cannot  be  bottomed  npon  In* 
ferencee,  and  an  instraction  upon  defendanft 
counterclaim  for  oonvenion  of  Krap  iron,  wbicb 
allowed  the  baeinv  of  infereneei  uixHi  inferracea 
by  aMoaiiiif  wroofdcdnf  by  plaintiff,  It  erro- 
neoac 

[Ed. .  Note.— For  other  cases,  see  BrUence, 
Cent  Dig.  I  74;  Dec  Dig.  |  M.*r 

4.  EviDsiroi  <|  244*)  — ADHXasioss— ADHzs- 

8I0N8  BT  AOEFT. 

To  bind  his  principal,  an  adminion  by  an 
acent  moat  be  made  within  the  scope  of  his  em- 
ployment and  dnrinc  the  transaction  of  busi- 
ness by  him;  therefore,  a  statement  or  decla- 
ration by  the  secretary  and  bookkeeper  of  a 
corporation,  long  after  the  traiuaction,  as  to 
the  parposea  for  which  checks  were  given  is  not 
binding  on  the  corporation  as  an  admission. 

[Bd.  Note.— For  other  cases,  see  Bridence, 
Cent  Dig.  H  91d-«86 ;  Dec.  Dig.  |  244.*] 

5.  Tbovbb  and  OoirvnaxoH  (1  40*)— Aoixons 
—Etidenob. 

Evidence  hM  Insufficient  to  sustain  a  find- 
ing in  favor  of  defendant  who  by  counterclaim 
set  up  plaintifTs  conversion  of  scrap  iron. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
emersion.  Cent  Dig.  H  232-244;  Dec  Dig. 

e.  AFPUX  AMD  EUOB  (|  1176*)— RXTXBSAI/— 

Bemaho. 

Where  defendant  admitted  pl^ntitfa  de- 
mand, and  set  op  a  connterclaim  for  conver- 
sion, a  judgment  in  favor  of  defendant,  which 
is  not  sustained  by  sufficient  evidence,  will  be 
reversed  without  remanding  for  new  trial ;  it 
appearing  that  the  judgment  was  rendered  in 
obedience  to  an  erroneous  instruction  on  the 
burden  of  piooC  and  that  in  t  former  trial, 
where  the  evidence  was  the  same  and  no  snch 
instructions  were  given,  verdict  was  fdr  plain- 
tlfl. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  U  4578-4687;  Dec  Dig.  | 
1175.*] 

Appeal  from  District  Court,  Salt  Lake 
County;  T.  D.  Lewis,  Judge. 

Action  by  the  Utah  Foundry  &  Machine 
Company,  a  corporation,  against  the  Utali 
Gas  &  Coke  Company,  a  corporation,  which 
connterclalmed.  From  a  jodgment  for  de> 
fendant  for  the  difference  between  the 
amonnt  of  its  counterdaim  and  plaintifTs  de- 
mand, plaintiff  appeals.  Berersed  and  re- 
manded, with  directions. 

George  H.  Sullivan,  of  Salt  Lake  City,  tot 
appellant  Stephens,  SmlUi  ft  Porter,  of 
Salt  Lake  City,  for  respondent 

STBAUP,  3,  The  plalntur  brought  this 
action  to  recover  a  balance  of  f2S5,  alleged 
to  be  dne  for  goods  and  supplies,  consisting 
of  iron  castings,  sold  and  deUrowd  to  the 
defendant,  The  defendant,  In  its  answer,  ad- 
mitted the  alleged  claims  and  the  amount 
dne.  By  way  of  counterclaim  It  alleged  in 
tite  first  count  that;  In  purchasing  goods  and 
suK>Iies  by  the  defendant  from  the  plaintiff, 
one  Wright,  the  agent  of  the  defendant  and 
acting  for  It  In  the  making  of  such  pur- 
chases, had  entMed  into  a  considracy  with 
the  plaintiff  whereby  the  goods  were  pur- 
chased at  an  ezcesslTe  price,  and  the  «Ecess 

•For  otbar 


paid  by  plaintiff  to  Wright,  and  that  In  fbr- 
therance  of  such  conspiracy  the  plaintiff  in 
such  transactions  overcharged  the  defendant 
in  tile  sum  of  ¥200.  In  the  second  connt  the 
defendant  alleged  that  between  the  lat  day 
of  August;  1906,  and  the  1st  day  ct  Angnst. 
1907,  It  was  the  owner  and  lawfully  poaaess- 
ed  of  certain  "cast-iron  i^E^ng"— scrap  Iron — 
of  the  value  of  fSOO,  and  that  "on  divers 
dates  between  said  dates,  the  exact  date  this 
defendant  is  nnable  to  give^  the  plaintifr,  at 
Salt  Lake  City,  Utah,  unlawfully  took  and 
carried  away  said  goods,  to  wft,  said  iron 
piping,  and  converted  and  disposed  of  tbe 
same  for  its  own  use  to  the  damage  of  this 
defendant  in  the  sum  of  $300."   The  ooon- 
terclalm  was  denied.    The  case  was  first 
tried  in  the  dty  court   From  a  judgm^ 
in  f aTor  of  the  plaintiff  on  Its  complaint  for 
the  full  amount  sued  for,  the  defendant  ap- 
pealed to  the  district  court  There  the  case 
was  tried  three  times  before  the  court  and 
a  Jury,   In  the  district  court  the  defmdant 
abandoned  the  first  count  of  its  counterclaim. 
So  each  time  the  case  was  tried  it  was  tried 
solely  on  the  Issnes  presented  by  the  connter- 
claim in  respect  of  the  alleged  tii^ts  and  con- 
version of  the  defendant's  scrap  iron  by  tbe 
plaintiff.   The  first  trial  resulted  in  a  to-- 
dlct  in  favor  of  the  plaintiff  for  the  full 
amount  sued  for.    The  second  was  a  mis- 
trial resulting  In  the  discharge  of  the  jury 
without  a  submission  of  the  cause  to  than 
after  the  evidence  had  all  been  adduced,  the 
parties  lud  'rested,  and  arguments  to  the 
jury  partially  made.  The  third  resulted  in 
a  verdict  in  favor  of  tbe  defendant  on  Its 
counterclaim  in  the  sum  of  $8  In  excess  of 
plaintiff's  claim.    From  that  Judgment  tbe 
plaintiff  has  appealed.    The  evidence  and 
proceedings  had  on  the  first  and  last  trials 
in  the  district  court  and  tbe  substanm  of 
the  second  are  preserved  by  a  bill  of  ex- 
ceptions and  made  a  part  of  tbe  record  on 
appeaL  Numerous  errors  are  assigned.  We 
find  It  necessary  to  eonsid«  but  two  of  than: 
Those  relating  to  the  charge,  and  Insuffldai- 
cy  of  the  evidence  to  support  tbe  flndlnff  on 
the  counterclaim. 

The  defoidant  was  enc^iged  in  mattnfftctnr^ 
ing  and  furnishing  gas  in  Salt  Lake  City; 
ttie  plalntUf  in  a  foundry  budness.  In  sup- 
port of  tbe  tiiefts  and  couTorslons  alleged  In 
Its  counterclaim,  the  defendant  called  but 
one  witness,  its  superintendent  of  dtstrlbn- 
tion,  who.  In  substance,  testified:  At  tbe  time 
in  question  the  defendant  was  laying  about 
60  miles  of  gas  mains  along  ttie  streets  of 
tbe  city.  It  fnrnlsbed  its  own  material 
The  work  was  done  under  contract  by  Han- 
ly  A  Bitchle.  Piping  and  other  material 
were  delivered  at  railroad  sidings  for  tlie 
contractors  who  hauled  and  scattered  the 
piping  and  material  along  tbe  streets  where 
trenches  had  been  dug  and  where  tb^  re- 
mained until  put  in  the  trenches.  The  idain- 
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tut,  at  tli«  defendant's  roQaest,  tDmisbed  tlie 
defendant  cast-iron  goods  and  snppUee  used 
by  It  in  tbe  prosecution  of  the  woric  In  the 
laying  of  the  pipe  and  in  the  construction  of 
the  work,  scraps  and  pieces  of  pipe  and  oth- 
et  material  resulted^  which  were  "left  lying 
around  on  the  Job  until  they  were  disposed 
of."  The  witness  further  testified  that 
among  other  duties  it  also  was  his  duty  to 
superintend  the  laying  of  tbe  gas  mains.  He 
attended  to  tbe  banUng  of  the  material,  the 
keeping  of  plenty  of  pipe  ahead  for  the  con- 
tractors, and  the  making  of  estimates  on 
which  the  contractors  were  paid.  The  de- 
fendant also  bad  in  its  employ  one  W.  O. 
Wright,  who  was  foreman  of  the  Inspectors. 
It  was  bis  duty  to  Inspect  the  work,  to  su- 
pervise and  control  inspectors  under  him, 
and  to  see  that  the  work  was  done  in  accord- 
ance with  the  contract.  There  was  no  one 
charged  with  the  duty  of  looking  after  the 
scrap  iron  scattered  along  the  streets  after 
the  mains  had  been  laid;  but  the  witness 
and  Wright  both  looked  after  it  and  both 
Jointly  attended  to  it  The  witness  further 
testlfled  that  in  the  construction  of  the  work 
throughout  tbe  city  tbe  defendant  during  the 
prosecution  of  the  work,  and  after  the  mains 
had  been  laid.  lost  about  40  tons  of  scrap 
iron  BO  left  scattered  alot^  the  streets.  He 
largely  arrived  at  this  estimate  by  ascertain- 
ing from  the  books  of  the  defendant  the 
amount  of  gas  pipe  and  other  material  pur- 
chased by  It;  by  ascertaining  from  the  books 
the  amount  of  gas  pipe  and  other  materi- 
al placed  underground;  and  by  subtracting 
the  latter  amount  from  the  former.  He  also 
testified  that  on  several  occasions  he  di- 
rected employes  of  the  defendant  to  gather 
some  of  the  scrap  Iron  and  that  he  caused 
some  of  it  to  be  delivered  to  plaintiff.  But 
he  did  not  testify  how  much  he  caused  to  be 
so  gathered  or  delivered  to  it  He,  from 
vouchers  rendered  by  the  plaintiff,  testified 
that  it  at  different  times  had  received  about 
7  tons  and  1,572  pounds  of  scrap  Iron,  which, 
at  the  market  price  of  one  cent  a  pound, 
amounted  to  9165.72;  but  that  the  defend- 
ant was  given  full  credit  and  was  paid  there- 
for. He  did  not  testify,  nor  did  any  other 
witness,  that  Wright  bad  no  authority  to 
sell  scrap  Iron  of  the  defendant,  but  testified 
that  Wright  had  no  authori^  to  sell  scrap 
Iron  "on  his  own  account" 

Robert  Croft,  Jr.,  who  owned  about  4,000 
shares  of  the  capital  stock  of  10,000  shares 
of  tbe  plaintiff,  was  the  president  and  gener- 
al manager  of  the  plaintiff  corporation.  His 
father,  Robert  Croft,  Sr.,  73  years  of  age  and 
owning  30  shares,  was  Its  secretary,  book- 
keeper, and  collector.  Fred  Croft,  a  son  of 
Robert  Oroft,  Sr.,  and  a  stockholder  of  the 
company,  had  a  i>ersoiial  controversy  with 
tbe  plaintiff  over  matters  between  him  and 
It  He  consulted  an  attorney  about  it  the 
same  attorney  who  represented  the  defendant 
in  this  lltlgatioD.  Fred  took  from  tbe  prt- 
Tate  papers  itf  the  plaintiff  a  retimed  cbedc 


which  had  been  tesned  by  tb»  iHaindS  to 
Wright  for  906,  and  indorsed  by  him,  and 
the  stab  from  wltich  the  check  had  been  de- 
tached and  delivered  them  to  the  attorney. 
It  is  not  made  to  appear  that  they  had  any- 
thing to  do  with  his  controv«^.  The  stub, 
when  it  was  delivered  to  the  defendant's  at- 
torney by  Fred,  had  written  on  it  the  words 
"for  iron  and  commission."  This,  with  Fred's 
consent  was  communicated  to  the  general 
managor  of  the  defendant  and  the  check  and 
stub  shown  him.  SOs  suspicions  were  arous- 
ed that  Wright  bad  some  kind  of  dealings 
with  the  plaintiff  in  which  money  was  paid 
him,  and  that  he  had  failed  to  account  to 
the  defendant  for  it  Thereupon  he  directed 
tbe  witness,  the  defHidant's  superintendent 
of  distribution,  and  bis  stenographer,  to  visit 
the  Orofts  and  interview  them.  They  visited 
tbe  plaintiff's  place  of  business  and  there 
found  Croft,  Sr.,  alone.  Among  other  things 
the  witness  said  to  him:  "Information  has 
reached  us  to  the  effect  that  Wright  sold 
scrap  iron  to  you."  As  testified  to  by  the 
witness.  Croft  first  denied  it;  then  he  said 
that  Wright  bad  sold  him  scrap  Iron,  but  he 
presumed  that  he  was  an  employ^  of  the  gas 
company;  that  he  paid  him,  and  presumed 
that  he  had  paid  it  to  the  gas  company.  Tbe 
witness  asked  him  how  Wright  delivered  the 
iron  to  him.  He  answered  that  Wright  call- 
ed him  up  and  asked  him  to  send  a  team  to 
certain  places  to  collect  scrap  iron.  The  wit- 
ness told  Croft  that  "it  was  peculiar  that  he 
would  take  that  kind  of  an  order  from  Wright 
when  previous  orders,  any  time  he  had  been 
ordered  to  collect  scrap  iron  by  the  company, 
came  directly  from  him  [the  witness]  or 
else  the  iron  was  hauled  to  him  [Croft]  by 
our  teams  or  hired  teams."  The  witness  ask- 
ed Croft  how  he  bad  paid  Wright  He  said 
by  checks.  He  was  asked  If  he  bad  any 
other  transactions  with  Wright  and  he  said 
that  be  bad  not  The  witness  then  asked 
permission  to  look  over  the  papers,  checks, 
stubs,  and  books  of  the  plaintiff.  He  and  his 
stenographer  were  given  liberty  to  do  so. 
About  that  time  Robert  Croft  Jr.,  appeared 
at  the  ofl3c&  Both  he  and  his  father  assisted 
the  witness  and  his  stenographer  in  gather- 
ing up  and  getting  all  the  returned  checks 
and  stubs  and  all  books  and  papers  pertain- 
ing to  plaintiff's  business.  The  witness  and 
his  stenographer  found  four  returned  checks 
which  had  been  issued  to  Wright  by  the 
plaintiff.  He  testified  that  be  and  bis  ste- 
nographer compared  the  checks  with  the  stubs 
and  that  on  at  least  one  of  them  found  writ- 
ten or  noted  "for  commission,"  not  for  iron, 
and  testified  that  he  could  not  remember 
what  notation  or  words  were  on  the  other 
stubs.  .  The  witness  showed  Croft  two  checks 
and  asked  permission  to  take  them.  The  per- 
mission was  granted.  They  took  the  two  and 
clandestine  two  others.  Later  all  the 
checks  taken  were  returned  to  the  plaintiff, 
including  the  check  and  stub  which  Fred  had 
takeib  -  At  the  trial  the  defendant  called  for 
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all  the  cheeks  which  the  plalntlfl  had  iwned 
and  KiTen  to  Wright  The  plaintiff  produced 
Are.  It  was  unable  to  And  or  produce  the 
dieck  or  stnb  whldi  F»d  had  taken  and 
whldb  had  been  returned  to  the  plaintiff. 
The  fire  checks  were  pnt  In  erldenee.  Erl- 
dence  was  given  of  the  notation  on  the  miss- 
ing stob  and  the  contents  and  amonnt  of  the 
mlssinc  check.  The  other  stabs  were  not 
called  for  and  were  not  offered  In  evidmce 
by  the  defendant  The  six  checks  amounted 
in  toe  aggregate  to  9277.46,  all  payable  to 
Wright  and  tssned  by  the  plaintiff  and  in- 
dorsed by  Wright  While  the  witness  testi- 
fied that  Oroft  Sr.,  first  denied  rsc^Ting  any 
inm  tnm  Wright;  then  admitted  receiving 
some,  and  afterwards  '^Idadlfferantstory," 
again  doiying  it;  sdll  the  witness  did  not 
testify  that  Croft  stated  any  amoont  of  Iron 
so  received  by  him  from  Wright 

This,  in  snhstanee,  is  all  the  evldoce  ad- 
dvced  by  the  defendant  in  sapport  of  its 
counterclaim  that  the  plaintiff  at  dlven  times 
"unlawfully  took  and  carried  away"  iron  be- 
longing to  the  defendant  "utd  converted  and 
disposed  of  the  same  for  its  own  use." 

Two  witnesses  testified  on  behalf  of  the 
plaintiff,  Robert  Croft  Sr.,  and  Robert 
Croft  Jr.  They  denied  that  they  or  the 
plaintiff  had  received  any  Inm  from  Wright 
or  the  defendant  except  the  7  tons  and  1,672 
pounds  for  which  admittedly  the  defendant 
was  given  credit  and  was  paid.  They  testi- 
fied that  when  the  defendant  began  Its  con- 
struction work  it  was  purchasing  foundry 
suppliee  firom  other  foundries  In  the  city. 
Thereafter  Wright  called  on  the  Crofts  and 
told  them  that  be  was  in  a  position  to  give 
the  plaintiff  orders  for  supplies  and  that  he 
could  throw  a  good  deal  of  work  to  it;  but 
if  he  did,  he  thought  he  should  be  entitled 
to  a  commission  on  the  amount  of  goods  sold 
by  plaintiff  to  the  defendant  After  negotiat- 
ing back  and  forth  as  to  the  rate,  the  plain- 
tiff finally  agreed  to  give  blm  10  per  cent 
Thereafter  the  plaintiff  received  orders  from 
the  defendant  for  foimdry  supplies  and  fur- 
nished to  the  defendant  in  all  about  f3,300 
worth,  for  which  plaintiff  was  paid  In  full 
by  the  defendant  except  the  balance  sued 
for  of  ;$285.  When  the  last  check  was  Issued 
to  Wright,  the  amount  so  sold  and  delivered 
was  about  f2,580.  The  Crofts  further  teati- 
fled  that  the  checks  Issued  by  plaintiff  and 
delivered  to  Wright  were  all  in  payment  not 
of  scrap  iron,  but  of  commissions.  Croft, 
Sr.,  who  wrote  the  checks,  testiSed  that 
the  stub  after  it  had  been  taken  by  Fred  and 
when  It  was  returned  to  the  plaintiff  had  on 
it  the  words  "for  Iron  and  commission" ; 
but  that  the  word  Iron"  was  not  in  his 
(Croft  Sr. '8)  handwriting,  and  was  not  writ- 
ten on  the  stnb  when  the  check  was  issued, 
and  was  not  on  the  stab  when  it  was  taken 
from  the  plalntitTs  possession,  and  in  effect 
testified  that  some  one  wrote  the  word  "inm" 
on  the  stub  after  Vted  had  taken  it  and  be- 


fore It  was  retnmed.  The  plaintiff  offined  In 
evidence  the  stnbe  of  tba  other  tSucikm,  all 
of  which  bad  on  them  the  notation  w  mem- 
orandum "for  commission,"  not  for  Iron. 
The  offer  was  supported  by  the  testimony  of 
Croft  that  he  had  personal  knowledge 
the  fact  so  stated;  that  the  notettm  or  mem- 
orandum was  made  on  each  of  the  state  by 
him  at  the  time  the  checks  were  wxlttea  and 
detadied  tberttnm  and  ddlvered  to  vnrislit; 
and  that  they  were  made  In  the  regular  and 
due  conrse  of  bnslnesa.  Upcm  d^oidant^  ob- 
Jectlona,  the  offer  waa  by  the  court  refnaed. 

[1,  t]  Upon  these  issues  and  apon  this  evi- 
dence tlte  court  instructed  the  Jury  to  And 
for  Uie  plaintiff  <m  the  Issues  presented  by 
fJie  complaint  fbr  the  fun  amount  sned  for, 
together  with  interest  Upon  the  issue  pre- 
sented by  the  counterclaim,  the  court  charge 
ed:  (IQ  ThsLt  **in  order  to  estahUab  defrad- 
ant's  oounterdfllm  the  bnrdai  la  on  the  de- 
f »dant  to  prove  by  a  pr^omderonce  of  the 
evidence  the  amonnt  of  cast4ron  idpe.  If 
any,  belonging  to  the  defendant  that  the 
plaintiff  unlawfully  took  or  carried  away,  If 
any,  and«  second,  the  reasonable  market  val- 
ue thoeot"  The  court  also  (diarged:  (8) 
That  If  the  Jury,  from  a  prepondoranoe  of 
the  evidence,  found  that  Wr^ht  "delivered 
to  plaintiff  cast-iron  piping,  the  property  of 
the  defendant  and  that  plaintiff  had  not 
given  defendant  credit  on  Its  account  for  the 
same,  then  the  court  instructs  you  that  you 
must  find  for  the  defendant  on  the  counter- 
claim for  the  reasonable  market  value  of 
such  cast-iron  piping."  The  court  further 
charged:  "(8)  If  you  find  from  a  in^ponder- 
ance  of  the  evidence  that  at  least  part  of 
the  moneys  paid  to  Wright  by  the  plaintiff 
company  was  paid  for  scrap  iron  of  the  de- 
fendant comi>any  wrongfully  sold  to  the 
plaintiff  company  by  said  Wright  but  you 
are  unable  to  determine  definitely  the  exact 
amount  so  paid,  then  you  are  Instructed  that 
it  Is  peculiarly  within  the  knowledge  of  the 
plaintiff  company  as  to  Just  how  much  was 
paid  for  scrap  Iron,  If  any,  and  how  much 
was  paid  as  commission,  if  any,  and  within 
plaintiff's  power  to  explain  and  show  def- 
initely the  amount  for  each;  and  you  have 
the  right  in  the  absence  of  any  such  showing 
and  explanation,  to  assume,  if  under  all  the 
circumstanfieB  of  the  case  you  find  It  is  a 
fair  assumption,  that  all  of  said  moneys  so 
paid  to  Wright  were  paid  to  him  for  scrap 
iron,  and  you  may  resolve  roasonable  doubts 
as  to  the  amount  if  any,  of  such  scrap  iron 
so  sold  to  the  plalntlfl  most  strongly  against 
the  plaintiff  company.  It  Is  the  policy  of 
the  law  not  to  permit  a  wrongdoer  to  profit 
by  his  own  wrongdoing ;  but  before  you  can 
apply  this  principle,  you  must  believe  from 
a  preponderance  of  the  evidence  tiiat  the 
plaintiff  company  was  in  fact  a  wrongdoer 
and  actually  received  from  Wright  scrap 
iron  wrongfiilly  takoi  by  \raght  from  the 
defendant  company.**  The  pnvositloa  oa  to 
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burden  of  proof,  and  bb  stated  in  paragraph 
6  of  tbe  charge,  waa  correctly  stated.  Let 
It  also  be  asBomed  tbat  tbe  proposition  as 
stated  Id  paragraph  6,  If  within  tbe  allega- 
tkme  of  the  counterclaim,  was  also  correct- 
ly stated.  But  the  propositions  and  prln- 
dpleB  stated  in  paragraph  8  are,  we  think, 
erroneoQBlT  stated.  The  court  apparently 
bad  In  mind  the  principle  aivUcable  to  pro- 
ceedings to  reclaim  or  to  recover  the  value 
of  lovperty  wrongfully,  fraudulently,  or  ne^ 
Ugently  commingled  or  confused  with  other 
property  of  like  character,  and  where,  be- 
cause of  such  commingling  or  confusion  by 
a  wrongdoer,  the  property  or  its  Talae  sought 
to  be  reclaimed  or  recovered  was  not  capable 
of  identification.  And  on  that  theory  does 
tbe  respondent  defend  the  charge.  Hence 
cases  are  dted  that,  where  one  fraudnlently 
or  wrongfully  or  negligently  commingled  or 
confused  property  of  another  with  tbat  of 
his  own  of  like  character,  tbe  harden  is  on 
him  to  designate  or  point  out  his  own  prop- 
erty or  to  show  tile  quantity  or  tbe  amount 
thereof.  And,  In  tbe  absence  of  such  a  show- 
ing by  blm,  the  wrongdoer  may  be  held  to  a 
forfeiture  of  his  own  property,  or  the  Jury 
Justified  in  finding  In  favor  of  tbe  Innocent 
wronged  party  tbe  highest  proved  price  and 
the  largest  proved  qnantlty  of  his  property 
shown  to  have  been  commhigled  or  confused 
by  the  wrongdow.  We  do  not  see  how  tills 
doctrine  can  properly  be  applied  here. 

No  dalm  was  made  nor  is  there  any  evi- 
dence to  wappoTt  the  claim  that  the  plalntlll 
commingled  or  confused  dtfendant's  property 
with  plaintiff's.  The  charge  is  that  the 
l^lntiff  onlawfoUy  tock  and  carried  away 
l^aptatj  belonging  to  the  defmdant  and  con- 
Terfced  It  That  auction  mm  dented.  Upon 
that  isBiie  the  defendant  had  the  bnrdoi  of 
proof.  TbBt  Mudoi  did  Dot  shift  It  was 
npon  the  defendant  whoi  the  nae  opened, 
so  Gontlnned  thronghout  tba  trial,  and  so  re- 
mained, whm  tbe  evidence  closed  and  the 
case  let  to  the  Jnry.  Tbere  can  be  no  doubt 
Qt  that  And  so  tbe  court  charged  in  para* 
graph  6.  But  In  paragraiA  8  the  court  whol- 
ly destroyed  It  Nor  can  the  charge  he  Jus- 
tified on  tbe  theory  of  particular  facts  rest- 
ing peculiarly  within  the  knowledge  of  the 
l^alnttff.  It  cannot  be  said  that  the  alleged 
fftcts  that  the  plaintiff  unlawfully  totft  and 
carried  away  property  belongiiv  to  the  de- 
fendant rested  peculiarly  within  tbe  knowl- 
edge of  the  plaintiff.  The  defendant  made 
tbe  charge  and  It  was  required  to  prove  It 
As  has  been  seen,  tbe  defendant  adduced  no 
evidence  that  the  plaintiff  wrongfully  or  un- 
lavrfully  took  and  carried  away  any  Iron  be- 
longing to  tbe  defendant  Neither  did  It 
show  that  Wright  wrongfully  or  unlawfully 
took  a  pound  of  its  iron,  or  wnmgfully  or  un- 
lawfully sold  or  delivered  any  to  tbe  plain- 
tiff. Neither  did  the  defendant  otherwise 
prove  that  the  plaintiff  wrongfully  or  unlaw- 
fully cwne  Into  possession  id  a  pound  of  the 


def^dant's  iron,  or  that  It  received  any  Iron 
fn^  the  defendant  for  which  the  defendant 
bad  not  been  given  full  credit  It  did  show 
that  the  plaintiff  received  7  tons  and  1,672 
pounds  of  tbe  defendants  Iron,  but  at  tbe 
same  time  also  proved  that  it  was  fully  paid 
for  that  The  defendant  however,  sought 
to  have  tbe  inference  drawn  that  the  plain- 
tiff wrongfully  received  addiaonal  iron  from 
Wrls^t  based  on  tbe  transactlous  of  tbo 
plaintiff  with  Wright  In  respect  of  the  checks, 
and  of  the  admissions  of  Croft  Sr.  The 
checks  issued  by  plaintiff  to  Wright  and  In- 
dorsed by  him,  did  not  on  their  face,  dis- 
close what  they  were  given  for.  Ab  tending 
to  show  that  the  d^endant  was  permitted 
to  put  in  evidence  the  admissions  of  Croft 
Sr.,  which  were  to  the  effect  that  he  bad  re- 
ceived iron  from  Wright ;  that  be  paid  blm 
for  it  by  checks ;  and  tbat  he  had  no  other 
dealings  or  transactions  with  him.  But  tbe 
making  of  such  a  claim  and  the  adducing  of 
such  evidence  in  no  sense  shifted  the  burden 
of  proot  Tbe  burden  of  proof,  even  as  to 
particular  facts,  lies  on  blm  who  wishes  tbe 
court  to  believe  in  their  existence.  If  the  de- 
fendant desired  the  court  and  the  Jury  to 
believe  that  the  checks  were  given  for  Iron 
which  the  plaintiff  had  wrongfully  received 
from  Wright  it  had  tbe  burden  of  proving 
sudi  fact  It  advanced  It  asserted  and 
claimed  It  and,  to  Justify  the  court  and  Jury 
to  beUeve  sndi  was  the  tact,  the  dtfendant 
was  required  to  establish  it  It  could  not 
merely  assert  It  and  then  require  ttie  plain- 
tiff to  disprove  it  The  plaintiff  denied  that 
the  checks  were  given  for  any  such  purpose^ 
Its  witnesses  testified  that  the  diec^  were 
given,  not  A>r  iron,  but  for  etunmlsstons ; 
that  the  plaintUt  received  no  Iron  whatever 
from  Wright;  SBd  that  no  part  of  the  <diecks 
were  given  tat  any  swdi  purpose.  But  as  to 
that  fftct  and  upon  the  evMenoe  adduced  by 
it  tiie  defendant  c(mt«ded  that  all  of  the 
chedcs  were  given  to  Wright  for  iron;  the 
plaintiff,  on  tbe  ertdenoe  adduced  by  it  that 
all  of  tbe  diedks  were  given  for  commlasiomL 
Neither  Uie  plalntlfl  nor  tbe  defendant  con- 
tended that  a  part  of  the  checks  were  given 
for  iron  and  a  part  for  conunisBlmia. 

[3]  The  charge  (paragraph  8)t  with  respect 
to  this  question,  not  only  contains  wrong 
principles  as  to  the  burdm  of  proof,  but  is 
also  erroneously  bottomed  on  inferences  up- 
on inferences,  on  assumpttonB  of  vrrongdolng 
by  the  plaintiff  and  a  want  of  explanations 
by  It  in  utter  disregard  of  its  evidence,  and 
is  but  an  argument  on  the  theory  and  on 
behalf  of  the  defendant*  While  tbe  court 
of  course,  did  not  Intend  it  as  such,  nevertbe* 
less  tbat  Is  tbe  effect  of  It  Notwithstanding 
the  plaintiff  by  Its  evidence  bad  denied  that 
any  part  of  the  checks  was  given  for  iron, 
that  It  bad  wrongfully  received  any  either 
from  Wright  or  the  defendant  or  had  con- 
verted any,  and  upon  its  theory  fully  ex- 
plained the  tiansactions  had  vrith  Wright 
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and  tbe  defendant,  lAldi,  u  vQitalned  by  It; 
showed  It  not  to  tw  a  wiragdoer  and  .not 
gtiUt7  of  a  eonrmlon,  neTertholow  tlie  court 
cast  (HI  the  i^alntlff  tbe  bnrdoi  of  ei^inlng 
BttCh  transactions  on  the  defendant's  theory 
that  the  chedu  or  some  of  than  were  given 
for  Iron,  that  the  plalntlfl  was  a  wrcmgdoer, 
and  that  It  was  gnllty  of  some  kind  of  a  oon< 
versloa  of  an  Indefinite  and  nncertaln  amonnt 
of  iron,  and  hence  required  the  plaintiff  to 
explain  how  much  it  had  converted,  when  by 
Its  pleadings  it  had  claimed,  and  by  its  evi- 
dence shown  that  It  had  converted  none.  As 
well  say  that  a  defendant,  who  by  his  i^ead- 
ings  had  denied  the  commission  of,  and  by 
his  evidence  shown  he  had  not  committed, 
a  charged  larceny,  and  who  on  his  theory 
had  given  in  evidence  fall  exi^nations  of 
all  transactions  connected  therewith  clearly 
showing  his  Innocence,  nevertheless  was  also, 
on  the  theory  of  his  adversary,  required  to 
show  tbe  amount  and  value  of  proper^  pur- 
loined by  him. 

[4, 1]  Now,  as  to  the  Insnffldency  of  the 
evldmce:  As  already  shown,  there  is  a  total 
want  of  evidence  that  the  plaintiff,  as  alleg- 
ed In  the  counterclaim,  nnlawfolly  or  wrong- 
fnlly  took  or  carried  away  a  pound  of  tbe 
defendant's  Iron.  No  such  claim,  on  the  evi- 
dence, Is  made.  The  claim  made  is  that 
Wright  wrongfully  took  Iron  from  the  de- 
fendant and  without  authority  delivered  and 
sold  It  to  the  plaintiff,  and  that  the  amonnt 
tiiereof  Is  as  evidenced  by  tiie  aggregate 
anunmt  of  the  checks.  But  there  is  also  no 
evidence  to  show  that  Wright  wrongfully 
took  a  pound  of  iron  or  wrongfully  sold  any 
to  the  plaintiff.  There  Is  the  evidence  of 
Croft,  Sr.'s,  admission  that  he  received  Iron 
fRna  Wrl^t;  that  he  paid  blm  for  It;  and 
that  he  presuned  WrU^t  had  paid  It  to  the 
defendant  But  there  Is  no  evidence  that 
Wrl^t,  the  deteidanfB  ftireman,  wtw  In- 
spected the  work  and  whose  Oatj  It  waa  to 
see  that  It  was  done  in  aooordance  with  tbe 
contract,  and  who,  as  sbown,  on  at  least  ser- 
eral  occasions  with  tbe  knowledge  and  con- 
sent of  the  d^oidant,  ordered  goods  and  ma- 
terlal,  and  who,  Jtdntly  with  the  superintend- 
ent of  distribution/  looked  after  and  took 
charge  ot  the  scrap  Iron  strong  along  tbe 
streets,  unlawfully  or  wrongfully  took  any 
Iron  or  wrongfully  stdd  or  delivered  any  to 
the  plaintiff.  Tbe  defendant  did  not  even 
show  that  Wright  was  unauthorised  to  sell 
scrap  Iron  on  b^alf  of  tbe  defendant  It 
did  show  that  he  had  no  authority  to  sell 
its  scrap  Iron  "on  his  own  account"  The 
evidence  on  this  veHat  is :  tba  superintend- 
ent of  distribution,  after  testifying  that 
Wright  received  bis  orders  firom  falm,  was 
asked  and  he  answered:  **Q.  Did  you  ever 
authorise  Wright  to  sell  any  sciap  iron? 
A.  On  bis  own  account?  Q.  Tes.  A.  No, 
iAr."  And  in  the  defendant's  ^unterclalm, 
verified  by  its  general  manager,  the  defend- 
ant alle^  that  Wright  "was  the  acting 


agent  of  the  AttTmUnvf.  in  maklnc  vudbu- 
es"  of  smtpUea  fsr  tbe  defsndaat  tarn  tbe 
plaintiff,  and  in  effect  ttanaaeted  the  busi- 
ness for  the  defendant  with  tbe  plalntlfl  in 
the  maUng  -of  such  purchases. 

The  only  legitimate  inference  upon  tbe  rec- 
ord la  that  Wright  had  authority  to  sell  and 
dlq^oae  of  the  scrap  iron.  At  least  there  is 
ample  evidence  from  which  such  an  InfSr- 
ence  may  be  deduced.  If  he  had  no  such  au- 
thority, the  defOndant  well  could  have  shown 
It  Instead  of  showing  the  want  of  such  au- 
thority, it  adduced  evidence  which  rather 
tended  to  show  that  he  had  authority. 
Hence,  in  view  of  the  undisputed  evidence, 
the  admission  of  Oroft  that  he  had  received 
iron  from  Wrij^t  and  paid  him  for  it  does 
not  support  tbe  claim  that  the  idaintllF 
wrongfully  or  without  authority  received 
the  defendant's  Iron  and  converted  it  In 
the  next  place,  the  admission  of  Croft,  Sr.. 
was  not  a  binding  admission  of  the  plahitlfl. 
He  was  the  secretary  of  tiie  plaintiff  corpo- 
ratkm,  and  Its  bookke^)er,  and  collector.  The 
rule  Is  well  settled  that  to  bind  the  princi- 
pal with  an  admission  of  his  agent  the  dec- 
laration or  statement  of  tbe  agent  must 
have  beea  made  within  the  scope  of  his  em- 
ploymoit  and  during  the  transaction  of  busi- 
ness by  blm  for  tbe  principal  and  in  relation 
to  such  business ;  that  Is,  the  declaration  or 
statement  of  the  agent  must  be  contempo- 
raneous with  or  in  the  course  of  the  business 
or  transaction  and  In  relation  thereto  con- 
ducted by  the  agent  for  the  prlnc^»al  within 
the  soc^  of  the  agency.  The  dedaratkms  or 
statemoits  of  the  agent  here  were  not  mads 
under  any  such  circumstance.  They  w«e 
made  long  after  the  transactions  with  re- 
spect to  which  they  were  declared  bad  whol- 
ly ended,  long  after  tbe  business  had  been 
conducted,  and  were  not  made  in  the  course 
of  nor  in  relation  to  any  bnriness  irtdcb  tbe 
agent  was  then  transacting  or  conducting  for 
the  principal.  Certainly  an  agent  not  in  the 
course  or  transaction  of  any  buslneflB  for  bis 
principal,  may  not  on  the  pubUe  mart  or 
elsewhere  make  Unffing  admlsdons  of  tact 
against  Us  principal  by  a  mere  narration  of 
facts  relating  to  transactions  wholly  ended 
and  long  past  Property  rlf^ts  of  tiie  ptin- 
dpal  cannot  be  bartered  away  in  any  such 
manner  as  that  Croft,  of  course,  could 
have  been  called  as  a  witness  and  p^ndtted 
to  testify  to  any  fact  within  his  knowledge. 
But  his  admission,  under  the  circumstances, 
waa  not  erldenoe  against  his  principal,  the 
plataitlff.  He  was  called  as  a  witness,  not  tj 
tbe  defmdant  but  by  tbe  plaintiff,  and  gave 
t^timony,  not  only  In  dispute  of  the  admis- 
sion, but  of  facts  wholly  at  war  with  1l  We 
think  the  evidence  insnffident  to  sustain  the 
defendant's  counterclaim.  The  Judgment 
therefore,  cannot  be  sustained,  for  two  rea- 
sons: The  erroneous  charge,  and  InsufficlGncy 
of  the  evidence  to  support  the  counterclaim. 

[I]  Tbe  further  aoeation  1%  What  order 
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•honUI  now  be  made,  wlieflier  to  remand  the 
case  tor  a  new  trial  or  to  direct  a  Judgment 
In  favor  of  the  plalntUtf  In  actions  at  law 
where  Jndgments  are  rerersed  fbr  errors 
anch  as  here,  the  cause  generally  Is  remand- 
ed for  a  new  triaL  Bat  here  the  plalntUTs 
claim  Is  confessed.  On  Its  counterclaim  the 
defendant  already  has  had  three  trials  In  the 
district  court  The  whole  of  the  evidence 
with  respect  to  two,  and  the  substance  of  the 
othw,  Is  before  as.  On  neither  did  the  de- 
foidant  produce  or  in-offer  sufficient  compe- 
tent evidence  to  support  Its  claim.  We  think 
It  evident  the  Jury  rendered  a  verdict  tor  the 
defendant  on  the  last  trial  solely  because  of 
the  charge^  That  was  the  opinion  too  of  the 
trial  court  Said  the  court  In  refusing  a 
new  trial:  "I  think  the  verdict  the  first  time 
was  obtained  vwy  largely  now,  I  think,  be- 
cause of  the  ]&ck  of  a  pr(q;>er  Instruction. 
•  «  *  I  think  that  if  the  first  Jury  had 
been  given  the  same  Instmctlons  that  they 
were  glvm  In  the  last  trial  as  to  the  burden 
of  proof,  the  verdict  would  have  been  dlfter> 
^t  In  the  first  case"  (trial).  The  court  fur- 
ther observed  that  on  the  first  trial  the  Jury 
"were  lustmcted  that  the  burden  was  on  the 
defendant  to  prove,  not  only  that  the  plaln- 
tlfl  had  obtained  iron  (that  Is,  had  converted 
iron  belongiug  to  the  defendant),  but  the 
amount  of  It  also,  and  that  was  tiie  extent 
ef  the  Instruction,"  and,  after  stating  that 
upon  the  evidence  the  Jury  could  not  dtf- 
inltely  fix  that  amount,  observed,  "But  when 
I  instructed  them  In  the  last  case  that  If 
they  were  saUsfled  from  the  evidence  that 
the  plaintiff  had  converted  some  amount 
then  the  amount  It  may  have  converted  was 
pecnllarty  within  the  knowledge  of  the  plain- 
tUf  and  it  should  not  profit  by  Its  wrongdo- 
ing but  must  disclose  the  amonntr  and,  be- 
cause the  idalntlff  had  not  done  that  and 
"concealed  that  amount,"  the  Jury  reached 
the  conclusion  as  evidenced  by  thdr  verdict 
This  we  think  fairly  reflects  the  intended 
meaning  of  the  charge  and  the  application 
tlie  Jury  made  of  It  As  already  observed, 
we  think  the  charge  wrong  and  highly  preju- 
dicial. And  since  the  defendant  has  had 
three  trials  In  the  district  court  on  the  Issues 
preseoted  by  its  counterclaim,  and  since  In 
ndther  it  adduced  or  proffered  sufllclent  com- 
petent ertdenoe  to  sopport  Ite  (dalm,  and 
since  it  prevailed  only  because  of  the  em- 
neons  <^rge,  we  think  this  litigation  ou^t 
to  end.  We  cannot  see  any  good  to  be  sob- 
served,  or  any  benefit  to  the  defendant,  1^ 
remanding  the  case  for  another  triaL  What- 
ever may  be  the  real  merits  of  this  contro- 
versy, we  think  we  may  assume  tb&t  when 
the  deftodant  \Kf  Its  ^ottenA  evidence  on 
three  trials  was  nnable  to  support  its  claim, 
to  do  which  it,  and  not  the  phiinttfl,  had  the 
burdm,'  It  cannot  do  so  on  a  fourtii  triaL 

The  order,  therefore.  Is  that  the  Jndgmoit 
of  the  court  below  be  reversed  and  vacated. 


and  Uie  case  remanded  to  the  district  court, 
with  directions  to  dismiss  the  countwdaim 
and  to  enter  a  Judgment  in  favor  of  the 
plaintiff  for  the  amount  alleged  In  Its  com- 
plaint, together  with  Interest  thereon.  The 
plaintiff  Is  awarded  all  costs  on  the  appeal 
ai^  all  taxable  costs  in  the  court  below,  ex- 
cept those  incurred  on  the  second  triaL 

FBIGE,  C  3^  and  McGAATY.  concur. 


BBOOK  V.  FRANCI&  t 
(Supreme  Court  of  Eauus.    April  1%  1018.) 

(SvUttbut  by  «ke  OourtJ 

Limitation  of  AonoNB  Q  119*)— OoioiBirai- 

Hun  or  AonoN. 

An  injnry  oocurred  1^  11,  1904.  A  pe- 
titi«i  in  an  action  to  recover  damages  was  filed 
May  9,  1009,  and  a  sammons  issued  on  that 
day  was  served  May  11th ;  answer  day  being 
Jons  8th.  June  7th  the  defendant  filed  a  mo- 
tion to  set  aside  the  service  on  the  grounds  that 
no  summons  had  been  issaed  and  served  as  re- 
quired by  law,  and  that  the  preteoded  eum- 
mons  was  void.  July  7tb  this  motion  was 
confessed.  Alias  snmmons  was  Issued  October 
let,  but  service  was  not  had  until  October  10th. 
Held,  that  the  action  was  not  begun  until  the 
date  of  the  last-mentioned  sammons.  The  Bank 
of  Topeka  v.  Olark,  69  Kan.  864,  77  Pae.  9% 
distincuished. 

CBld.  Note.— For  other  cases,  see  Limitation 
of j^ons,  Gent  Dig.  U  520-635;  Dea  Dig. 

Aiq;>eal  from  District  Court  Montgomery 
County. 

Action  by  J.  T.  Brock  against  Oeorge  Fran- 
cis. From  Judgment  fOr  plaintiff,  defend- 
ant appeals.  Beversed  and  ronanded,  with 
directioni. 

W.  EL  Zlegler,  of  Coffleyville,  J.  H.  Dana, 
of  Denvw,  Colo.,  and  Ohaa.  Bncher,  of  Gof- 
feyvllle^  for  an>eUant  U  P.  Brooks,  of 
ChOTyval^  for  ^)peUe& 

WBST.  J.  The  only  queatlon  presrated  la 
the  statate  of  limitations,  it  having  been 
agreed  what  the  plaintiff  should  recover  If 
entitled  to  recover  at  aU.  The  record  ^ws 
that  on  May  11, 1904,  Uie  plaintiff's  wife  was 
injured  In  a  runaway  alleged  to  have  been 
caused  by  the  frlghtoilng  of  hw  horse  by 
the  defoidant's  automobile.  The  petition  to 
recover  fbr  loss  of  service  oi  his  wife,  for 
medical  expaaaen  and  for  nur^ng,  and  for 
damages  to  the  plalntiCfa  horse  and  buggy 
was  filed  May  0, 1906.  Summons  was  issued 
on  the  same  date  and  aerreA  on  May  11th ; 
the  answer  day  being  June  8th.  On  June 
7th  defendant  filed  a  motion  to  aet  aside 
the  service  which  motion  on  July  7th  was 
confessed.  On  the  same  date,  July  7th,  a 
pmclpe  for  an  alias  summons  was  filed,  an- 
other on  August  29th,  and  another  on  Octo- 
ber Ist  October  Ist  an  alias  snmmons  was 
Issued,  whl(di  was  sored  October  10th.  Octo- 
ber 29th  a  motion  to  set  aside  the  service 
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wai  SMU  whldi  motion  waa  orerrnled  Hay 
4,  1907.  Tho  ansiTO  ideaded  tbe  statnto  of 
Ilmitatloiia  ganenllr  wttli  otbdr  defenaea, 
and  testimony  waa  taken  to  ihow  tbe  ivea- 
enoe  of  tbe  dCfCmdant  within  tbe  atate. 

It  la  bulated  tbat  after  tbe  oonfeaalon  of 
tbe  motion  to  aet  aatde  aerrlee  on  July  7tb 
snbaeqneat  laauanoe  of  aerrlce  of  snrnmona 
amonnted  to  tbe  banning  of  a  new  action, 
and  not  to  tbe  completion  of  botIco  In  on« 
alieady  begun.  Also,  tbat  the  defOndant  bar- 
ing pleaded  the  atatnte  of  llmitatloi»  failed 
to  prove  the  defendants  iffeaenoe  fai  the  atate 
anhaeiiuent  to  January  1,  l906w  It  la  ang* 
geated  tbat  the  canae  of  action  tor  loaa  of 
soTTtces,  medical  attention,  and  nnralng  did 
not  accroe  until  long  after  May  11,  1904^ 
But  the  injury  which  thus  resulted  occurred 
then  and  certainly  the  damage  to  the  horae 
and  buggy  waa  snstalned  then,  and  we  aee 
no  escape  from  the  propoaltlon  that  whatev- 
er cause  of  action  tbe  plalntUt  had  aroae  at 
tbe  date  of  the  colllalon.  He  could  have  sued 
the  next  day  for  injury  to  bla  property  al- 
ready auflered  and  for  bla  lose  of  aerricea 
and  ezpenaea  which  he  could  show  he  was  to 
suffer  by  reason  of  the  Injury  to  bis  wlf% 
*^nd  wheneTcr  one  perstm  may  sue  anothv 
a  cause  of  action  has  accrued  and  tbe  stat- 
ute begins  to  run."  26  Gyc.  1066;  C^umet 
Elec  8t  By.  Co.  r.  MaUe,  66  HL  App.  23B; 
Blrmhigham  t.  a  ft  O.  By.  Co..  98  Ya.  S48,  87 
B.  B.  17;  Jadcson  t.  Smmons,  10  App.  D.  a 
260. 

The  testimony  regarding  the  fwesence  of 
the  defteidant  within  Uke  state  waa  by  no 
meana  aa  dear  as  it  might  hare  been,  but 
from  the  qoestions  and  answers  taken  to- 
gether it  may  fairly  be  inferred  that  he  was 
In  the  state  anbatantlally  all  the  time  up  to 
August,  1906.  The  grounds  of  the  first  mo- 
tion to  set  aside  and  quash  the  serrlee  were 
that  no  summons  had  been  Issued  and  serv- 
ed In  the  cause  aa  required  by  law,  and  that 
tbe  pretended  summons  issued  was  void. 
When  this  motion  was  confessed-  on  July 
7th,  the  case  was  In  the  condition  of  having 
a  petition  prteclpe  and  summons  on  file  under 
date  of  May  0th  and  nothing  more.  Tbe 
service  of  the  alias  summons  Issued  October 
1st  was  attacked  by  motion  to  quash  and  set 
aside  on  the  grounds  that  no  summons  bad 
been  issued  and  served  In  the  case  as  requir- 
ed by  law,  and  that  tbe  pretended  summons 
and  service  were  void.  Although  the  only 
defect  appearing  on  tbe  face  of  the  original 
Bummona  waa  the  failure  to  indorse  the 
amount  sued  for,  and  although  the  same  de- 
fect appeared  on  the  alias  issued  October 
1st,  the  motion  to  quash  was  overruled.  The 
motion  to  quash  tbe  original  summons  hav- 
ing been  made  on  tbe  grounds  already  stated, 
and  tbe  motion  having  been  confessed,  it 
would  seem  tbat  not  until  tbe  lOtb  of  Octo- 
ber was  any  summons  issued,  at  least  any 
service  made,  which  even  the  plaintiff  claim- 
ed to  have  been  good.  No  exception  to  the 
quftshlug  of  tbe  original  waa  taken,  and,  of 


conrae,  none  eovid  luiTa  been  taken  tat  tli» 
motion  was  confeased.  The  deCandant  dtea 
section  19  of  the  arU  Code  (Oen.  8t  1900^ 
I  602),  espedally  tbe  dauae:  "An  attempt 
to  commence  an  action  ahall  be  deemed 
equivalent  to  the  commencement  thereof 
within  the  meaning  of  this  artlde  when  tbe 
party  faithfully,  properly  and  dUigently  en- 
deavors to  iwocnre  a  service;  but  audi  at- 
tempt moat  be  followed  by  tlw  flnt  pnblica- 
tlon  of  service  of  the  summons  within  sixty 
deya."  This  section  waa  aald  at  an  eaiOy 
day  to  have  application  only  to  the  statute  of 
limitations.  Donli^  r.  Ifcffarland,  26  Kan. 
488,  page  491. 

In  a,  K.  ft  W.  B.  Oo.  T.  Oom'ra  of  Ghaan 
County,  42  Kfta  223,  page  227,  21  Pac.  1071, 
page  1072,  it  waa  held  that  ft  case  must  be 
considered  aa  commenced  at  the  date  of  the 
process  actually  served  upon  the  defendant. 
In  the  opinion  it  waa  aald:  "Althou^  actu&l 
Jurisdiction  of  a  defoidant  cannot  be  obtain- 
ed without  swviee  ot  annunona  or  original 
process  upon  him,  nor  until  the  service  Is  ac- 
tually mada^  yet,  when  tbe  aervloe  la  actual* 
ly  made,  tbe  caae  muat  then  be  eonddmd  aa 
having  been  commenced  at  the  date  of  the 
process  served  upon  the  defendant"  In  In- 
surance Go.  T.  Stoffels,  48  Kan.  206,  page  20^ 
20  Faa  479,  page  481,  the  policy  sued  on  lim- 
ited the  time  of  action  to  six  months  nect 
altar  the  fire.  The  petition  waa  filed  and 
the  summons  issued  In  time,  but  the  sum- 
mons and  service  were  on  motion  set  aside 
by  the  court,  and  aftoward,  the  Six  montbs 
having  expired,  a  new  summons  waa  Issued 
and  served,  and  this  was  held  to  be  too  late. 
In  tbe  opinion  it  waa  said:  'There  having 
been  no  objection  to  the  action  of  the  court 
below  in  setting  aalde  aald  snrnmona  and 
service,  and  no  exception  thereto,  and  no  ap- 
peal having  been  taken  from  the  order  of 
the  court  therein,  the  Judgment  of  tbe  court 
thus  expressed  settled  the  law  of  that  caacb 
and  the  plalntUC  in  error  cannot  now  qnea- 
tlon  It  After  the  aummona  and  aerrioa 
thereof  were  set  aside  by  the  court  below, 
there  was  nothing  left  In  tliat  court  exc^ 
the  petition  and  prsedpe,  and  the  case  stood 
then  as  though  there  never  had  been  any- 
thing done  therein  except  to  file  a  petition 
and  prsedpe;  and  It  will  not  be  pretended 
that  the  mere  filing  of  a  petition  and  j/xm- 
clpe  constitutes  the  commencement  of  an  ao> 
tion."  In  Jones  v.  Warnlck,  49  Kan.  68,  80 
Pac.  115,  it  was  held  that  an  affidavit  for 
service  by  publication  must  be  filed,  and  the 
first  publication  made  within  60  days  from 
the  date  of  filing  tbe  petition,  in  order  for 
action  In  attacbment  to  be  begun,  following 
Bannister  v.  Carroll,  43  Kan.  64.  page  68, 
22  Pac.  1012,  page  1013,  which  pointed  out 
the  distinctions  between  Us  peidens  and  the 
time  when  an  action  is  b^n,  and  wherdn 
it  was  said  that  section  19  has  no  applica- 
tion, "except  to  fix  an  ar|>itrary  time  at 
which  tbe  statutes  of  limitation  cease  to  run 
flgflf"Tt  tbe  claim  or  demand  of  the  petition.** 
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In  Modern  Woodmen  t.  Banerafeld,  62 
EaiL  840.  62  Pac.  1012,  a  atmUar  rulinif  waa 
made.  In  the  opinion  It  was  said  that  the 
danse  that  an  action  shall  be  deemed  cont- 
moiced  at  the  date  of  the  summons  which 
Is  served  on  the  defendant  or  a  codefendant 
nnlted  In  Interest  with  him  declares  when 
the  action  shall  be  deemed  commenced  and 
relates  to  the  matter  of  commencement,  and 
that  section  68,  providing  that  a  dvll  action 
may  be  commenced  by  filing  a  petition  and 
causing  a  snmmona  to  be  issued  thereon,  pro- 
Tides  how  It  may  be  commenced  and  relates 
to  the  manner  of  commencement,  and  that 
'*tt  shall  be  deoned  commenced  at  the  date 
of  the  snmrnons  which  Is  served  tuxm  the 
defendant" 

In  Green  v.  McOracken,  64  Kan.  830,  page 
838,  67  Pac:  867,  page  858,  the  action  was 
brought  on  Jnly  14,  1888,  and  summons  Is- 
sued for  both  defendants  and  returned  July 
21st  Don  est  as  to  one  of  them  who  was  a 
nwixesidait  September  17th  an  affidavit  for 
attachment  was  filed,  and  the  order  Oiere- 
fbr  was  returned  October  16th  without  show- 
ing service.  November  15th  an  alias  order 
was  issued  which  was  retomed  Nov^ber 
^th,  "No  property  found."  November  28th 
Iilalntifr  filed  an  affidavit  for  garnishment 
sunmums  whltib  was  Issued  to  several  gar- 
rishees,  some  of  whom  disclosed  by  th^r  an- 
swers that  they  owed  the  nonresident  defend- 
ant December  22d  plaintiff  filed  an  affida- 
vit fcx  publication  service  against  him  on 
the  ground  of  nonresldence.  December  2d 
the  nonresident  d^endant  appeared  and  mov- 
ed to  dismiss  the  action  as  to  him  for  want 
of  Jurisdiction  because  more  than  60  days 
had  elapsed  since  the  filing  of  the  petition, 
and  no  service  of  summons  had  been  made 
upon  him.  The  denial  of  the  motion  was 
held  to  be  correct,  no  question  of  limitations 
being  Involved,  bnt  the  court  said:  "To  be 
sure,  the  mere  filing  of  the  petition  without 
being  followed  by  the  service  of  summons  in 
the  time  specified  would  not  stay  the  statute 
of  Umitationa  as  provided  in  section  20  of 
the  Code  (now  section  19).  Neither  would  it 
amount  to  a  lis  pendens;   *  •  •  » 

In  Insurance  Co.  v.  Wright,  6  Kan.  AVD- 
eil,  page  616,  49  Pac.  704,  page  705,  it 
was  held  that  a  petition  being  filed  and 
the  summons  issued  on  January  29th,  the 
service  being  set  aside,  and  an  alias  Issu- 
ed on  February  12th  and  properly  served 
February  14th,  the  acti<m  should  properly 
be  deemed  to  have  been  commenced  on  Jan- 
nary  29th.  In  the  opinion  it  waa  said: 
"The  petition  in  this  case  waa  filed  January 
29,  1891,  being  several  days  prior  to  the  ex- 
piration of  the  ^  months  limitation.  The 
service  <tf  the  summons  only  was  set  aside 
<m  March  4, 1801.  On  February  12. 1891,  an 
alias  summons  was  issued  and  properly  serv- 
ed. This  is  a  full  compliance  with  the  re- 
quirements of  the  statute.  The  plaintiff  cer- 
tainly attempted  to  commence  her  action  on 
January  2^  1891,  and  faithfully,  smDalft 


and  diligently  Mideavored  to  and  did  procure 
a  service  upon  the  company  within  60  oays." 
The  court  quoted  with  approval  from  Thomp- 
son V.  Wheeler  &  Wilson  Mfg.  Go.,  29  Kan. 
4T6,  which  held  actoal  service  of  summons  in 
error  within  60  days  from  the  filing  of  the 
petltlim  sufficient  to  give  Jurisdiction — ^the 
one  year  for  the  commencemeDt  of  proceed- 
ings in  error  having  expired  between  the 
time  of  filing  the  petitl<»i  and  the  servlee  of 
the  summons. 

It  womd  seem  from  these  decisions  to  be 
the  settled  construction  of  the  statute  in 
question  that  when  the  petition  and  summons 
are  filed  and  issued  In  time,  and  the  service 
is  set  aside,  it  Is  necessary  that  proper  serv- 
ice must  be  made  within  60  days  in  order  tor 
the  action  to  be  deemed  begun  when  the  peti- 
tion was  filed.  The  plaintiff  was  required 
to  bring  his  action  within  two  years  from 
the  time  his  cause  of  action  accrued.  Civil 
Code,  I  17,  Bubd.  8  (Gen.  St  1909,  |  6610). 
Section  10  fixes  the  time  when  such  action 
shall  be  deemed  to  have  been  begun,  and, 
if  not  begun  in  the  time  prescribed,  the  de- 
fendant may  lightfoliy  interpose  the  bar  at 
the  statute. 

The  plaintiff  inslste  that  this  waa  a  case 
of  failure  otherwise  than  upon  the  merits 
which  operated  to  toll  the  statute  for  one 
year,  and  dtee  Bank  of  Topeka  v.  Clark,  69 
Kan.  864,  77  Paa  ^  The  bank  sued  Clark 
and  others  on  a  note  due  February  29,  1801. 
The  summons  served  on  (^ark  was  not  in- 
dorsed with  the  amount  sued  for.  Clark 
failed  to  appear,  and  Judgment  was  taken 
against  him  November  16.  1806.  September 
23,  1897,  at  plaintiff's  request  the  Judgment 
as  to  Clark  was  set  aside  on  the  ground  that 
the  summons  was  void.  September  13,  1809, 
plaintiff  applied  to  have  this  order  set  aside, 
which  was  denied.  January  7, 1903,  ptalntlfl 
caused  an  alias  summons  to  Issue  against 
Clark,  which  was  regularly  served.  June  22, 
19(^  Judgment  was  rendered  against  the 
plaintiff  for  costs.  It  was  held  that  the 
order  setting  aside  the  Judgment  was  final, 
and  being  unappealed  from  the  plaintiff 
could  not  complain.  But  it  was  aaid :  "Had 
the  alias  summons  been  issued  within  one 
year  from  September  28,  1897,  the  date  the 
Jud^nent  was  set  asides  the  statnto  of  limita- 
tions could  not  have  been  successfully 
pleaded." 

In  FaAer  v.  Dobson,  78  Kan.  62,  page  60, 
96  Pac.  47%  page  476,  an  action  was  brought 
against  the  makers  of  a  not^  one  of  whom 
was  duly  served.  A  summons  waa  also  sent 
to  another  county  and  served  on  another 
maker  who  resided  there.  The  plaintiff  be- 
lieved in  good  faith  that  he  had  a  valid  cause 
of  actltm  against  the  local  defendant;  but, 
becoming  convinced  that  the  action  against 
him  was  barred,  he  dismissed  the  action  as  to 
that  one.  Then  the  resident  of  the  other 
counly  moved  to  set  aside  the  summons  and 
service  which  was  done  and  the  enUre  pro- 
cMwPngii  dismissed.    It  was  held  that  the 
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plalntlffl^  haTlBg  failed  otherwlae  tban  upon 
the  merits,  had  one  year  within  which  to 
begin  another  action.  The  court  said :  'The 
result  was  not  to  obliterate  historical  facta, 
but  to  start  a  new  train  of  events,  not  to 
render  unconunenced  an  action  which  had 
been  commenced,  but  to  afFord  ground  for 
terminating,  otherwlae  than  upon  the  merits, 
an  action  which  liad  been  commenced."  That 
it  had  in  fact  and  In  law  been  begnn  In  time 
was,  of  conrse,  sufficient  in  that  case  while 
here  the  [dTotal  qnestton  la  as  to  whether 
the  action  was  thus  b^nn.  As  to  Bank  r. 
Clark,  It  shonld  be  said  that  the  order  set- 
ting aside  the  Judgment  was  made  upon  the 
request  of  tlie  plaintiff.  The  Ju^ment  had 
been  rendered  November  16,  1896,  several 
months  after  the  statute  had  run,  but  it  does 
not  appear  when  the  petition  was  filed  or 
when  the  unindorsed  summons  was  served 
on  Clark.  When  the  plaintiff  applied  In  Sep- 
tember, 1899,  to  hare  the  order  set  aside, 
which  was  In  effect  asking  to  have  the  Judg- 
ment rdnstated,  its  request  was  denied.  Aft- 
er that,  alias  sumflions  was  Issued,  but  Clark 
at  each  successive  step  "by  appropriate  mo- 
tions and  pleadings,  saved  whatever  right  he 
had  under  the  statute  of  limitations,"  and 
finally,  in  June,  1903,  judgment  for  costs  re- 
warded the  plaintiff  for  Its  prolix  attempts 
to  collect  from  Clark.  The  court  refused  to 
reverse  this  Judgment  and  in  the  per  curiam 
opinion  said  that  the  order  of  S^tember  23, 
1897,  setting  aside  the  Judgment,  was  final 
unless  set  aside  by  proceedings  in  error 
which  were  not  takeao.  What  was  said  as  to 
the  failure  of  the  action  otherwise  than  on 
Its  merits  and  as  to  the  tolling  of  the  statute 
was  oat  of  line  with  the  dedstona  referred 
to,  and  was  not  necessary  to  a  determination 
of  the  question  involved. 

Counsel  cite  Clause  v.  Columbia  Savings 
<&  Loan  Asa'n,  16  Wyo.  4S0,  page  467.  96  Pac. 
64,  page  69,  In  which  the  Supreme  Court  of 
Wyoming  construed  a  statute  identical  In 
terms,  and  held  that  to  deprive  the  connty  of 
Jurisdiction  of  a  case  the  snnimons  or  the 
service  mnat  he  so  bad  that  the  Judgment 
could  be  collaterally  impeached,  and  that 
the  quaslilnK  of  servloe  because  made 
the  sheriff  In  a  case  to  wlileb  he  was  a  party 
left  the  ^alntfff  entitled  to  proceed  and  get 
good  aervlce  within  one  year.  But  this  rul- 
ing was  made  upon  the  express  assnmptlon 
that  the  action  was  not  baned,  and  It  was 
said:  "Tlie  question  Is  not  affected  In  oar 
opinion  by  section  S462  [Rev.  8t  1899],  mak- 
ing an  attempt  to  commmoe  an  actltm  fol- 
lowed by  service  within  60  days  equivalent 
to  the  commencement  thereof ;  for  here  serr- 
Ice  was  obtained  upon  the  snmmmis  Issued, 
and,  if  the  action  was  not  commenced  by  the 
Issuance  and  service  of  that  summons^  sec- 
tion 8462  would  not  apply,  and  thoe  would 
be  no  extension  of  the  statutory  period." 
The  &llure  to  Indorse  on  the  summons  the 


amount  sued  for  did  not  render  the  sum- 
mons void,  and  the  confession  of  the  motion 
which  alleged  the  Invalidity  of  both  the  sum- 
mons and  the  service  shonld  not  be  taken 
as  a  solemn  admission  that  tiie  sammona 
was  void,  but  It  certainly  must  be  deemed 
equivalent  to  a  stipulation  that  the  aervlce 
was  bad,  and  hence  there  was  a  petitiim 
and  a  summons  not  served,  an^  In  order  to 
deem  the  action  begun  it  was  essential  that 
actual  service  be  made  within  60  days.  This 
not  having  been  done  and  the  statute  bavins 
run,  the  action  was  barred. 

C<Hnplalnt  Is  made  that  the  plea  of  the 
statute  was  so  drawn  as  to  amount  only  to  a 
conclnsion  of  law,  but  we  think  it  gave  the 
plaintiff  sufficient  Information  as  to  the  de- 
fendant's claim,  and  it  was  met  not  by  mo- 
tion or  demurrer,  but  by  an  objection  to  tee* 
tlmony,  which  was  no  better  than  the  plead- 
ing complained  of.  Oano  v.  Cunningham,  88 
Ean.  300,  128  Pac  372;  Howard  v.  Garter, 
71  Kan.  86,  80  Pac.  61  <SyL  S) ;  RaUway  Go. 
V.  Murphy,  75  Ean.  707,  90  Pac;  290  (SyL 
8) ;  Capper  v.  Paper  Co.,  86  Kan.  356,  121 
Pac.  519  (Syl.  6).  We  are  clear  that  the 
canse  of  action  was  barred  when  the  service 
was  had  on  October  10th,  unless  the  defend- 
ants absence  from  the  state  prevented  the 
statute  from  mnnlng,  and  from  the  arga- 
m^ts  and  briefs  as  well  as  the  record  we 
think  there  Is  no  serious  question  as  to  that. 
The  plaintiff  says  In  his  brief  tliat  the  de- 
fendant did  not  prove  when  the  statute  be- 
gan to  run,  "unless  It  be  said  by  the  court  as 
a  matter  of  law  the  time  of  the  injury  la  the 
time  when  the  statute  begins  to  run." 

There  being  no  doubt  that  this  is  the  time, 
the  Judgment  is  reversed,  and  the  cause  re- 
manded, with  directions  to  render  Judgment 
for  the  defendant  All  the  Jnstioes  concoi^ 
ring. 


HUBBABDv.  SPRING  RIVBB  POWER  CO-t 
(Supreme  Court  of  Kansas.    April  12,  1913.) 

(BylU^  »y  the  Court.) 

1.  Ehinekt  Domain  (8  271*)  — Rbhxdt  of 

OWNEB— ReCOVEBT  OF  DaUAOES. 

Where  lands  are  subject  to  overflow  by 
reason  of  the  erection  and  oiaintenance  of  a 
dam  permanent  in  character,  the  owner  who 
has  not  been  compensated  for  the  appropriation 
of  hifl  lands  may,  if  he  see  flt,  maintain  an  ac- 
tion to  recover  all  damages  occasioned  to  the 
lands  present  and  prospective,  and  each  canae 
of  action  accrues  at  the  time  of  ihe  appropria- 
tion. 

[Ed.  Note. — For  other  cases,  see  Bmioent  Do- 
main, Cent.  Dig.  U  725-736.  741;  Dec  Dig. 
I271.']  * 

2.  Judgment  (S  088*)— Res  Juoioata. 

The  owner  of  lands  adjacent  to  a  dam 
erected  as  a  permanent  structure  sued  to  recov- 
er damages  to  the  lands  by  reason  of  their 
being  subject  to  overflow.  The  answer  set  np 
the  record  and  proceedings  la  a  former  action 
between  the  same  parties,  wherein  the  plaintiff 
recovered  damages  to  the  land  caused  by  the 
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ersetloii :  and  matattenaDce  of  tbm  dam.  BM, 
that  the  facta  pleaded  coiutltnte  a  food  detenw 
<d  Tte  Judicata,  and  that  a  demairar  to  Qu  an- 
•wer  was  rishtly  OTerrnled. 

[Bd-^ote.— For  other  casei,  see  Jadgipent. 
Cent.  Cig.  i  1113 ;  Dec.  Dig.  {  598.*] 

Appeal  from  District  Gonrt,  Cherokee 
Ooontr. 

Action  by  H.  E.  Hubbard  agalnat  tbe 
Spring  Biver  Power  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.  Affirmed. 

M<ngan  ft  Bnrr,  of  Galena,  ftv  appelant 
Sapp  ft  Wilson,  of  Galena,  for  appdlee^ 

PORTEB,  J.  Tills  is  an  appeal  from  an 
order  OTerrullng  a  demurrer  to  an  answer. 
The  purpose  of  the  action  is  to  recover  dam- 
ages alleged  to  have  been  sustained  by  ap- 
pellant's lands  being  flooded  by  reason  of 
the  erection  of  a  dam  In  Spring  river  by  the 
appellee. 

The  only  queetlon  inTolred  in  tlie  appeal 
is:  Was  the  Judgment  rendered  In  appel- 
lant's faror  In  a  former  action  a  bar  to  the 
present  one?  In  overruling  the  demurrer  the 
court  held  that  tiie  answer  set  up  a  good 
defense  of  res  judicata.  Tlie  answer  set 
out  copies  of  the  pleadings,  instructions, 
verdict,  and  qieclal  findings,  and  all  the  pro- 
ceedings in  tlie  former  action  except  the  evi- 
d^ioe,  and  in  addition  alleged  that  the  mat- 
tecB  involved  herein  wen  fnlly  determined  In 
tbe  former  action.  From  the  answer  It  ap- 
pears that  tlie  parties  to  the  former  action 
w»e  the  same:  that  in  the  first,  second,  and 
third  causes  of  action  the  petition  set  up  a 
claim  for  damages  to  the  crops  of  1906, 1907, 
and  1906,  re^ectlT^,  1^  tbe  erection  of  the 
dam  In  question,  and  tqr  keeping  tiie  gates 
of  the  dam  closed  and  thereby  flooding  the 
lands.  Tbs  fimrtti  caose  of  action  was  stat- 
ed as  fdUnra:  *Tbat  by  reason  -of  fbe  fre- 
qmsit  flooding  of  said  land  caused  tbe 
erection  of  aald  dam  and  ttie  Inaofficiency 
of  Qio  flood  gates  therdn,  and  the  failure  to 
raise  tbe  aame^  and  1^  reason  of  tbe  building 
<^  tbe  obstmcUmi  near  the  sectlcm  line  be- 
tween section  19  and  section  20  of  Garden 
township,  Cherokee  county,  Kan.,  tbe  said 
land  baa  been  damaged  in  the  sum  of  not  less 
than  $100  per  acre,  and  tluit  tbe  dami^  by 
reason  thereof  to  this  plaintiff  bas  been  tbe 
sum  of  $8,000." 

Tbe  petition  in  tbe  present  case  contains 
three  counts,  tbe  first  and  second  being  for 
damages  caused  to  the  crops  of  the  years 
1009  and  1910,  respecttv^.  Tbe  tblrd 
reads:  "Plaintiff  further  states  that  the 
said  defendant  bas  been  during  all  the  years 
hereinafter  complained  of  maintaining,  still 
maintains  and  threatens  In  the  future  to 
maintain,  the  obstruction  or  dam  across 
Spring  river,  and  refuses  and  will  refuse  to 
open  tbe  flood  gates  therein  sutlldently  to  let 
tbe  water  escape  there  through,  and  main- 


tains and  threats  In  the  future  to  main- 
tain, the  concrete  and  steel  structure  on  or 
near  the  section  line  between  section  19  and 
section  20.  That  such  dam  and  obstructions 
are  a  constant  menace  to  the  land  of  this 
plaintiff,  in  that  such  a  bead  of  water  is 
thereby  maintained  that  In  times  of  ordinary 
high  water  tbe  land  of  plaintiff  is  liable  to 
and  does  overflow  and  become  flooded,  and 
that  by  reason  th^^of  plaintiff  is  unable  to 
lease  or  let  his  lands  to  tenants  for  farming 
purposes,  and  that,  by  reascm  thereof,  the 
production  of  crops  on  said  land  will  be  In 
the  future  materially  dlminlsbed,  all  to  the 
plaintiff's  damage  in  the  som  of  eight  thou- 
sand dollars  <|8.000)."  The  answer  In  both 
actions  admitted  tbe  wection  of  the  dam, 
that  it  was  of  ririnforoed  concrete  and  perma- 
nent In  tfiaractw,  and  tbat  aiveUee  bad  not 
acquired  by  condemnation  the  land  necessary 
for  use  as  t  dam  w  tbe  riiM  to  flood  ad^ 
cent  lands.  Tbe  answw  In  the  iffesHit  case 
shows  tbat  In  Uie  flnt  aetkm  tbe  court  sub- 
mitted to  the  jury  the  issue  raised  by  the 
fourth  count  of  tbepetttion,  and  gave^  fol- 
lowing Instroetlon:  'Ton  are  instructed  tbat 
the  measure  of  damages  to  the  real  estate  or 
tbat  api^lcable  to  the  fonrth  count  In  the 
petition  Is  tbe  difference  between  the  value 
of  the  land  damaged  immediately  before  the 
same  was  damaged  and  its  value  Immediatdy 
after  said  damage  and  Injury  if  any."  It 
further  shows  that  the  Jury  returned  a  gen- 
eral verdict  In  favor  of  the  plaintiff  (appel- 
lant) for  $710,  and,  after  finding  the  damages 
to  the  crops  of  1907  and  1908  to  be,  respec- 
tively, $210  and  $250,  made  the  foUowing 
special  finding:  "(8)  How  mnch  do  you  allow 
plaintiff,  if  anything,  as  damages  for  Injury 
to  land  as  claimed  In  his  fourth  cause  of  ac- 
tion? Answer.  Two  hundred  fifty  dollars 
($200).**  It  is  not  claimed  that  appellee 
erected  any  other  dam  than  the  one  involved 
In  both  actions,  the  parties  are  Identical,  and 
the  purpose  of  the  present  action  is  to  re- 
cover damages  to  the  land  caused  by  the 
erection  and  maintenance  of  the  dam.  It  is 
plain  from  the  petition  and  answer  in  the 
former  action  aa  well  as  from  tbe  pleadings 
in  this  that  tlie  dam  was  erected  as  a  perma- 
nent structure  and  was  Intended  to  be  used 
as  sndb,  and,  further,  tbat  In  order  to  oper^ 
ate  it  snccessfnUy  It  Is  necessary  to  ke^  tbe 
gates  dosed. 

[1]  The  appellant's  land  having  been  ap- 
propriated without  compensation  to  him,  be 
had  a  choice  of  several  remedies.  Tbe  ap- 
proprlatitm  being  permanent  in  diaracter,  he 
could  sue  to  recover  for  permanent  damages. 
W.  ft  W.  B.  Co.  v.,  Fechhelmer,  36  Kan.  40. 
48.  12  Pae  SOS.  The  questiott  Is,  Did  he 
elect  to  do  this  in  the  former  action?  In  sui>- 
port  of  the  contention  that  he  did  not  so 
elect,  some  stress  is  laid  upon  the  language 
of  tbe  fourth  count  of  the  petition  in  the 
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former  actl<m  In  wbleb  It  wu  alleged  tliat 
the  land  "liaa  been  damaced  in  the  mm  of 
not  leaa  than  (100  per  acre,"  and  It  la  eongfat 
to  dlstlnenilsli  tbe  canse  of  action  from  this 
because  in  the  latter  the  allegation  Is  that, 
b7  reason  of  the  section  and  maintenance  of 
the  structnre^  the  damagea  to  the  land  "In 
the  futnre"  will  amount  to  flOO  per  acre^ 

In  the  Fecbhelmer  Case,  supra,  land  was 
taken  for  railway  purposes.  It  was  held 
that,  the  nature,  use,  and  design  of  the  rail- 
road being  permaneut  in  character,  the  land- 
owner might  elect  to  sue  for  all  preset  and 
future  damages,  and  that  the  mahner  In 
which  she  conducted  her  suit,  the  character 
of  the  testimony  offered,  the  rullugs  of  the 
court,  and  instructions  given  in  regard  to 
the  measure  of  damages  indicated  that  ahe 
was  seeking  to  recover  for  the  enUre  Injury 
present  and  prospectlva  For  the  same  rea- 
sons it  Is  equally  clear  that  appellant  by  bis 
former  action  anbmltted  bla  claim  for  all 
injury  to  the  land,  present  and  proq>ectlTe. 
Tba  Instmctlona  giren  In  respect  to  the 
measure  of  damages  nnder  the  fourth  cause 
of  action  could  only  have  beea  pertinoit  up- 
on the  theory  that  evidence  was  offered  of 
the  value  of  the  land  Immediately  before  and 
Immediately  after  the  dam  was  constructed. 

In  a  B.  U.  P.  Bid.  Go.  V.  Andrews,  26  Kan. 
70^  the  action  vms  tor  damacea  to  oortaln 
lots  occasioned  1^  the  awnv^iKtlou  of 
land  for  railroad  purposes  without  oondemp 
nation  proceedings  and  without  eompensatkm 
to  the  owner.  It  was  ruled  that  the  latter 
might  elect  to  conalder  the  dMtmctlon  as  a 
permanent  api^tOkrlatton  and  sue  for  his 
permanent  damages,  and  that  the  measure  of 
such  damagea  was  Uw  Injury  to  bis  lots  at 
the  time  the  appropriation  waa  made  and  not 
at  the  time  of  the  trial  of  the  case.  Bo  here 
the  permanesit  injury  to  appdlant^a  land  by 
ita  approivlatlon  for  use  in  ocmneetloa  wttb 
the  oectltm  and  maintenance  of  the  dam 
was  occasioned  at  the  time  of  tlie  appropria- 
tion. In  setting  up  his  tdalm  of  damages  he 
could  not  by  the  mere  use  of  the  past  perfect 
tense  of  the  verb  split  bis  cause  of  action  into 
several  actions. 

In  case  of  Brock  v.  Francis,  ,131  Pa&  1179, 
just  decided,  the  husband  sued  to  recover  for 
the  loss  of  bis  wife's  services  resulting  from 
an  injury  alleged  to  have  been  caused  by  de- 
fendant's DBgUgence.  The  action  was  not  be- 
gun until  more  than  two  years  after  the  in- 
jury to  the  wife.  To  avoid  the  defense  of  the 
statute  of  limitations,  plaintiff  claimed  that 
the  injury  to  the  wife  did  not  result  in  de- 
priving talm  of  her  services  until  some 
months  after  the  accident  to  her;  and  there- 
fore that  the  statute  did  not  begin  to  run 
until  be  sustained  damages  by  the  actual 
loss  of  her  services.  It  was  held  that  the 
two-year  statute  barred  his  action;  and  It 
was  said  In  the  opinion  that:  "He  could 
have  sued  the  next  day  *   *  *   for  bis 


loss  of  aervlcea  and  opaisai  wtiai  ha  coold 
show  he  was  to  nlEw  fey  leason  of  tlia  Injnif 

to  his  wife.'* 

[2]  It  would  be  somewhat  difflcnlt  to  imag- 
ine a  clearer  instance  of  a  thing  fully  de- 
termined and  adjudicated  than  the  matter  at 
appellant's  damages  arising  from  the  con- 
struction of  the  dam  and  the  consequent  ap- 
propriation of  his  land.  Moreover,  the  av^ 
ments  of  the  answer  are  that  the  qneetlon  of 
permanent  damages  to  the  land  was  in  fact 
fully  submitted  and  determined  In  the  for- 
mer suit;  and,  if  the  record  set  up  in  the 
answer  bad  not  conclusively  established  the 
fact,  tbe  demurrer  was  rightly  overruled,  for 
the  reason  that  it  was  competent  for  appel- 
lee to  show  by  oral  evidence  what  was  In 
fact  submitted  and  determined  in  that  action. 

It  becomes  wholly  unnecessary  to  review 
the  ntmierous  decisions  upon  the  question 
of  ^rttm  a  judgment  Is  res  judicata.  The 
answer  eet  up  a  record  from  which  It  ap- 
pears, not  only  that  the  question  of  perma- 
nent damages  to  the  land  might  have  bem. 
litigated  In  the  former  suit,  but  tiiat  it  was 
litigated  and  fully  determined. 

It  follows  that  the  judgment  Is  afflmieft, 
AU  tbe  JvatSces  conenrrlng. 


ftrOBBOW  T.  IKOB  •(  iL 
(Snpiems  Court  of  Kansss.    May  10,  1B18.) 

(8ifUahu$  by  tike  Oowrt.) 

1.  SVIDKITCE  m  laO^HBSR  AlTD  SSOOHDaXT 

EVIDENCK. 

What  parports  to  be  a  copy  of  the  offidsl 
county  paper,  containing  the  notice  of  the  con- 
veyance ct  unredeemed  lands  sold  for  taxe^ 
found  among  tJie  files  of  the  office  of  tbe  coun- 
ty treasarer,  althon^  not  required  by  law  to 
be  kept  there,  1b  ancient  to  establish  prima 
fscie  uw  contents  of  the  published  notice,  where 
evidence  of  a  higher  order  cannot  1m  procured. 

[Ed.  Note.— For  other  cases,  see  Evidenoeu 
Cent.  Dig.  H  661-G78;  Dec  Dig.  1 186.*] 

2l  Amih  AND  BteBOB  (I  10C0*>— Huoczxaa 
EBBoa. 

A  Judgment  will  not  be  reversed  becanaa 
such  a  copy  was  admitted  without  a  showing 
that  no  better  evidence  was  procurablsi  where 
no  reason  Is  suggested  fbr  supposing  mat  tlia 
notice  tbeie  contained  Is  not  gemdne. 

[EH  Note.— Fbr  other  esses,  see  Appeal  and 
Error,  Cent  Dig.  H  1060060^  4ira-41ST, 
41tW;  Det  IMg.1  1060.»] 

Appeal  ftom  District  Oimrt,  HamUttm 

Oounty. 

Action  by  S.  H.  Uorrow  against  I^curgns 
Inge  and  Q.  T.  Inge.  Judgmmt  for  plain- 
tiff, and  defendants  appeaL  Affirmed. 

Scates  ft  Watklns,  of  Dodge  City,  for  ap- 
pellants. George  Getty,  of  Syracuse,  for  ap- 
pelleCb 

MASON,  J.  The  plaintiff  In  ejectment  re- 
covered judgment  against  the  holders  of  a 
tax  deed  less  than  Ave  years  old,  who  appeals. 

The  plaintiff  traced  title  from  the  Att^ 


•For  otlwr  oasM  ms  same  toplo  snd  settttoa  HUHBUt  la  Deo.  Dli.  *  AB.  Dig.  Xey^Sh  Bwhm  ft  B«v*rXataM 
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son,  Tqpeka  ft  Santa  Railroad  Gompaor. 
▲  leoord  was  Introduced  Bbowing  a  patoit 
from  the  atate  to  tbe  company.  The  detttnd- 
•nts  maintain  that  there  vaa  a  technical 
defeet  In  the  record,  and  therefore  tiiat  the 
plaintiff  JkUed  to  prore  Utle  In  hinueU.  If 
the  reocwd  was  In  fact  defectlre,  It  was  ral- 
'Idated  hr  the  coraUre  act  Gen.  Stat  1900, 
H  1<»4.  1686;  Van  Hall  r.  Rea,  86  Kan. 
670,  118  Paa  683.  Horeorer,  ttie  land  being 
In  an  odd-nnmbered  section  within  tax  mUea 
of  the  main  line  of  the  railroad,  the  court 
takes  Jndldal  notice,  In  the  absence  of  proof 
to  the  contrary,  that  It  waa  patented  to  the 
cranpany.  Worden  t.  CoIc^  74  Kan.  720,  86 
Fac  464.  A,  newspaper  was  Introdnced  In 
eridence  containing  what  purported  to  be 
the  redMnptton  notice  upon  which  the  tax 
deed  was  based ;  that  la,  the  notice  that  the 
lands  sold  for  taxes  wonld  be  deeded  nnless 
redeemed  by  a  time  stated.  Assuming  the 
genninenesB  of  the  paper  the  tax  deed  waa 
ToldaMe,  for  the  amomit  stated  In  the  notice 
In  connection  with  the  tract  In  question  ex- 
ceeded the  taxes  and  Interest,  and  evidently 
included  other  charges,  under  a  practice  due 
to  an  error  In  an  edition  of  the  statute  by 
which  the  lArase  "taxes  charged,  and  In- 
terest," was  rendered  "taxes,  charges  and 
Interest.**  Harp  v.  Wilson,  84  Kan.  46,  118 
Pac.  30». 

Hie  only  question  In  the  case  not  covered 
by  prior  decisions  of  this  court  Is  ^rtieOier 
It  was  sufficiently  shown  that  the  notice  giv- 
en In  eridence  was  In  &ct  the  official  notice 
published  by  the  county  treasurer.  The 
newspaper  was  produced  by  that  officer,  who 
found  It  among  hla  files.  The  transcript 
does  not  show  the  name  of  the  paper,  but  In 
support  of  the  Jodgmmt  it  must  be  presumed 
to  have  been  the  Journal,  as  it  waa  agreed 
that  that  was  the  official  county  paper  In 
the  year  1897,  when  the  notice  -was  published. 
No  affidavit  of  publication  was  attached  to 
the  newspaper.  If  there  bad  been,  the  treas- 
urer's office  was  not  the  proper  place  fbr  its 
retention,  since  the  statute  makes  the  county 
Clerk  the  permanent  custodian  of  all  "affl- 
davlts,  notices  of  papers  of  reference  to** 
tax  sales.  Gen.  Stat.  1009,  |  94S6.  The  pub- 
lication of  the  notice  of  the  sale  of  land  for 
taxes  is  required  to  be  proved  by  the  affi- 
davit of  the  printer  (Qen.  Stat  1909,  {  9443), 
but  no  such  requirement  seems  to  be  made 
as  to  the  redemption  notice.  In  Bergman  v. 
BuUltt  43  Kan.  709,  page  712,  23  Pac.  938, 
page  939,  It  was  held  that  the  trial  court 
erred  In  admitting  In  evidence  a  document 
certified  by  the  county  treasurer  to  be  a 
true  copy  of  the  redemption  notice  on  file  in 
his  office.  In  the  opinion  it  was  said:  "The 
county  treasurer,  •  •  •  not  having  the 
official  custody  of  these  records,  is  not  au- 
thorized to  certify,  and  the  copy  of  the  no- 
tice which  he  chanced  to  find  in  his  office, 
and  which  was  oifered  in  evidence,  should 
have  been  rejected.    The  parties,  however. 


are  not  fweelosed  the  absence  of  such 
record  evldraice  in  the  office  ot  the  county 
clerk.  The  facts  with  reference  to  this  re- 
demption notice  may  be  obtained  from  the 
files  of  the  official  paper,  and  from  the  tes- 
timony of  the  publisher  of  the  same;  and 
they  may  be.Shown  by  still  other  competent 
evidence** 

HI  The  newspaper  tbund  in  the  office  of 
the  county  treasurw,  although  not  required 
by  law  to  be  kept  there^  proved  Itself  with 
reasonable  certainty.  There  Is  little  likeli- 
hood of  any  one  having  been  at  the  pains  to 
print  a  counterfeit,  purporting  to  be  one  of 
the  regular  Issues  of  the  papn.  In  case 
better  evidence  could  not  be  produced  It  bad 
snffldent  probative  force  to  eatabllsh  prima 
fade  the  contents  of  the  redemption  notice. 
Its  a^Unlsslon  may  have  been  technically 
erroneous,  because  no  sufficient  foundation 
for  it.had  been  laid,  by  showing  that  no  af- 
fidavit of  publication  was  In  the  custody  of 
the  conn^  clerk,  and  that  no  publisher's  file 
was  accessible.  But  under  the  present  Code 
this  would  not  Justify  a  reversal  unless  It 
affirmatively  appear  that  prejudice  resulted. 
Olv.  Code,  I  681  (Gen.  St  1909,  |  6176). 

[2]  No  reason  has  been  suggested  for  sup- 
posing diat  If  any  other  copy  had  been  pro- 
duced. It  would  have  shown  a  different  state 
of  fiacts  from  that  exhibited  by  the  paper 
Introduced.  If  anch  reason  existed.  It  conld 
easily  have  been  shown.  Without  such  show- 
ing, It  most  be  assumed  that  tiie  paper  pro- 
duced correctly  showed  the  amount  stated 
in  the  redemption  notice,  and  any  error  In 
its  admission  was  not  preJudlclaL  Qridgee 
V.  Vann.  88  Kan.  98, 127  Fac  604. 

The  Judgm^t  is  affirmed.  All  the  Justices 
concurring. 

DYEE  V.  MARRIOTT  et  at 
(Supreme  Court  of  Kansas.    May  10,  1918.) 

(8j/Habut  by  tht  Court.) 

1.  Evidence  (j  353*)— Hxjbship  —  Rkcitals 

IN  RXCENT  DeBO. 

Recitals  of  heirship  In  a  recent  deed  are 
not  binding  against  strangers  to  the  instrument 

[S!d.  Note. — For  other  cases,  see  EMdence, 
Cent  Dig.  H  1404-1428,  1430,  1431;  Dec  Dig. 
8  358.*] 

2.  Taxation  (t  796*)  —  SBRUro  AnDE  Tax 

DXBD— BVIDENOK. 

A  defendant  In  a  foredosnre  anit  who 
claims  title  and  seeks  to  set  aside  a  tax  deed 

and  conveyances  thereunder  and  oust  the  hold- 
er from  possession,  must  show  some. title  to  or 
Interest  in  the  land  before  being  entitled  to  sacb 
relict 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  SI  ie7&-1681;  Dec.  Dig.  |  796.*] 

Appeal  from  District  Court,  Greeley  County.. 

Action  by  H.  G.  Dyer  against  Ada  H. 
Marriott  and  other&  Judgment  for  defend- 
ants, and  plaintiff  aiK>eals.    Reversed  and 

remanded. 


•For  other  csmb  see  Bam*  topic  sad  McUtm  NUMBER  la  Dee.  Die  *  Am.  Dls.  Key-Nob  8«riM  A  R^'r  ladezei 
131P.-7S 
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W.  M.  Glenn,  of  Tribune  £or  ai^llont 
D.  B.  BeckBtrom,  of  Tribune  for  appellees. 

WEST,  J.  The  plalntifl  sued  to  foKcloae 
a  mortgage  on  the  land  In  controTeray  and 
recovered  Judgment;  personal  senrlce  having 
been  made  upon  the  mortgagor  and  publica- 
tion service  npoh  the  presoit  defradant,  who 
thereafter  procured  the  Judgment  to  be  open- 
ed up  and  answered  that  she  was  the  owner 
of  the  title  In  fee  simple,  denying  that  the 
mortgagor  had  any  Interest  In  the  land,  ex- 
cept that  given  by  a  tax  deed  whldi  she  al- 
leged was  void,  and  prayed  that  the  tax 
deed  be  set  aside  and  that  all  parties  claim- 
ing thereunder  be  barred  and  enjoined  from 
setting  up  any  title  to  the  land.  A  trial  re- 
sulted In  a  Judgment  In  her  favor,  except 
that  the  plaintiff  was  given  a  first  lien  for 
taxes.  The  plaintiff  appeals  and  asserts  that 
the  defendant  was  not  entitled  to  jud^ent 
because  she  failed  to  prove  title  In  herself. 

She  offered  In  evidence  a  deed  to  the  heirs 
of  Cornelius  C.  Barber,  and  then  a  deed,  from 
Jennie  C.  Barber,  which  deed  recited  that 
Jennie  C.  Barber  was  the  duly  appointed  and 
qualified  executor  of  the  last  will  of  Corne- 
lius C.  Barber,  and  that  by  the  terms  thereof 
she  was  named  as  executor  and  residuary 
legatee  as  heir  at  law  of  Cornelius  C.  Barber, 
Plaintiff  contends  that  there  was  no  evidence 
to  show  that  Jennie  0.  Barber  held  the  title 
which  she  warranted  to  the  defendant's  gran- 
tor; that  the  mere  recitals  of  the  deed  were 
not  proof,  and,  there  being  no  other,  the  de- 
fendant failed.  The  defendant  contends  that 
she  did  not  come  Into  court  for  the  purpose 
of  attacking  the  tax  deed,  butvthat  she  was 
forced  into  court  and  simply  defended  her 
own  title.  That  the  court  did  not  grant  her 
any  relief  but  simply  restored  to  her  what 
she  had  before  the  tax  deed  was  issued,  sub- 
ject to  a  lien  for  the  taxes,  and  that  it  is 
only  in  case  of  a  direct  attack  upon  a  tax 
deed  that  the  attacking  party  must  have  an 
Interest  in  the  property.  She  also  argues 
that  there  Is  nothing  in  the  record  to  show 
that  the  plaintiff  alleged  either  title  or  pos- 
session in  herself  as  against  the  defendant, 
or  that  she  offered  any  evidence  in  support 
of  her  claim  for  affirmative  relief.  The 
plaintiff  asserts  in  her  reply  brief  that  the 
defendant  in  the  third  defense  of  her  answer 
alleged  possession  In  the  plaintiff  and  asked 
Judgment  for  rent. 

Having  sent  for  the  transcript  and  obtain- 
ed Instead  a  copy  of  the  answer,  it  may  be 
Ofi  well  to  give  a  short  history  of  the  case  as 
gathered  from  the  record.  In  September, 
1907,  a  tax  deed  was  issued  to  W.  M.  Glenn. 
Glenn  conveyed  to  Gerard,  who  gave  a  mort- 
'gage  back,  which  mortgage  was  assigned 
by  Glenn  to  the  plaintiff  Dyer.  In  October, 
1910,  this  mortgage  was  foreclosed,  and  In 
January,  1911,  the  ai^ellant  filed  her  motion 
to  be  let  in  to  defend;  and,  there  being  no 
objeetloii,  ahe  filed  her  answer  alleging  that 


she  was  a  resident  of  Ohio;  that  Gerard, 
Glenn,  and  Dyer  had  all  the  time  since  Sep- 
tember 12,  1907,  excluded  her  from  the  pos- 
s^lon  and  control  of  the  land,  and  had  ever 
since  claimed  ownership  and  right  of  posses- 
sion, althongb  in  fact  having  no  snch  right; 
that  the  whole  proceeding  was  based  iqun 
the  tax  deed  setting  forth  many  reasons  why 
this  Instrument  was  void.  In  another  part 
of  the  pleading  she  again  alleged  that  the 
parties  named  had  retained  possesiMoii  of 
the  property  and  excluded  her  from  the 
rents  and  profits  thereof,  and  that,  aa  the  re- 
sult of  snch  adverse  possession  held  by  audi 
parties,  she  had  been  damaged  In  the  ram 
of  92  an  acre  since  the  lasoance  and  eseca- 
tlon  of  the  tax  deed  In  the  total  ram  of  abont 
980,  which  sum  she  alleged  consUtnted  a 
legal  set-off  against  any  claini  for  taxes.  Sie 
prayed  for  possession,  that  the  tax  deed,  the 
conveyance  by  Glenn,  the  mortgage  to  him, 
and  the  ass^nment  by  him  be  set  aside  and 
held  for  naught,  and  that  Gerard  and  Dyer 
and  Glenn  and  every  one  claiming  under 
them  be  forever  barred  and  enjoined  from 
asserting  or  setting  up  any  title,  claim,  or 
Interest  in  or  to  the  land,  and  that  her  title 
be  decreed  valid  and  perfect,  and  that  she 
be  adjudged  to  have  a  legal  set-off  in  the  sum 
of  980,  together  with  an  additional  sum  of 
92  a  month  from  the  date  of  filing  the  suit 
until  final  determination,  against  any  sum 
found  due  for  taxes,  and  that  she  recover 
her  costs  and  for  such  other  and  further  re- 
lief as  to  the  court  might  seem  Jnst  and 
proper. 

The  plaintiff  appears  to  assume  that,  hav- 
ing been  for  several  years  in  possession  un- 
der a  tax  deed,  the  latter  could  not  be  at- 
tacked by  the  defendant  without  actually 
showing  some  title  to  the  land.  The  defend- 
ant seems  to  contend  that,  having  been  at- 
tacked by  the  holder  of  a  void  tax  deed  who 
had  made  her  a  party  to  the  foreclosure  al- 
leging that  she  claimed  some  interest,  stie 
was  not  required  to  show  much  of  a  title, 
if  any,  In  order  t>  resist  the  groundless  at- 
tack of  the  plaintiff.  The  pleading  already 
quoted  from  places  the  defendant  in  the  at- 
titude of  having  admitted  possession  for  a 
number  of  years  In  her  adversary  under  the 
tax  deed  In  question;  and  having  prayed 
that  such  possession  be  restored  to  her,  to- 
gether with  damages  for  its  detention,  as 
well  as  a  decree  quieting  title  in  her  or  at 
least  barring  the  other  parties,  she  was  tmder 
obligation  to  show  at  least  some  title  to  the 
land. 

In  Ordway  v.  Cowles,  46  Kan.  447,  M  Pat 
S62,  it  was  held  that  the  plaintiffs  In  a  fore- 
closure suit,  who  attacked  certain  tax  deeds 
set  up  by  an  Interpleader  and  asked  that  the 
title  be  quieted  against  them,  should  show 
some  title  In  the  mortgagor.  There  In  a  salt 
against  the  mortgagor  Ordway  was  made  a 
party  upon  his  own  motion  and  alleged  own- 
ersh^  and  posaesslon  under  certain  tax 
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deeds  duly  executed,  to  which  the  pl&lntlffs 
replied  that  the  tax  deeds  were  void  and 
asked  to  have  their  title  quieted.  The  trial 
court  ruled  that  the  burden  was  uiwn  Ord- 
way,  and  this  was  held  proper.  It  seems 
that  the  mortKBgee  failed  to  prove  a  chain 
of  title  from  the  government  down  to  the 
mortgagor,  and  the  court  said:  "And  we 
think  from  the  nature  of  the  Issues  made  by 
the  pleadings  that  the  plaintiffs  helow  should 
have  shown  title  in  the  mortgagor  before 
they  were  entitled  to  a  decree.  [Citing  au- 
thorities.] •  •  Again,  the  title  to  the 
mortgaged  premises  being  in  controvert, 
and  the  plaintlffB  asking  that  the  cloud  of 
the  tax  title  might  be  removed,  they  should 
recover  on  the  strength  of  their  own  title; 
and,  nnder  the  circumstances  of  this  case, 
we  think  the  diain  should  have  been  com- 
plete in  the  mortgagor.  A  person  should 
have  a  reasonably  clear  title  to  maintain  an 
action  to  have  a  cloud  upon  his  title  re- 
moved. He  must  proceed  upon  the  strength 
of  his  own  title,  and  not  the  weakness  of 
his  adversary." 

In  Parker  v.  Vaughn.  85  Kan.  824,  116 
Pac  882,  a  suit  was  brought  to  quiet  title 
against  one  who,  If  alive,  held  the  patent 
.  title,  and  against  his  unknown  heirs  If  the 
patent  holder  were  dead.  Dot?,  the  grantee 
in  a  conveyance  executed  after  the  suit  was 
begun  by  those  who  were  the  heirs,  if  such 
death  had  taken  place,  was  held  to  occupy 
the  position  of  an  orlgioal  defendant  Hav- 
ing been  made  a  defendant  upon  his  own  ap- 
plication, he  flled  an  answer  and  cross- 
petition  alleging,  among  other  things,  an 
ownership  of  an  undivided  third,  and  prayed 
for  partition.  The  plaintiff  in  reply  set  out 
a  tax  deed  which  the  party  mentioned  re- 
plied was  void.  At  the  conduslon  of  the 
plaintiff's  evidence,  Doty  dismissed  his  cross- 
petition.  The  plaintiff  then  admitted  that 
the  tax  deed  was  void,  subject  to  the  objec- 
tion that  Doty  had  no  standing  to  raise  the 
question.  Doty  then  introduced  certain  evi- 
dence touching  the  absence  of  the  patent 
title  holder,  and  the  court  gave  a  decree  to 
the  plaintiff  barring  Doty,  who  appealed. 
It  was  said  in  the  opinion  (85  Kan.  327,  328. 
118  Pac.  883)  that  the  rule  that  one  without 
Interest  in  the  property  cannot  attack  a  tax 
deed  refers  to  an  attack  by  which  affirmative 
relief  Is  sought  "Doty,  having  dismissed 
his  cross-petition,  is  in  the  attitude  of  an 
ordinary  defendant."  It  was  pointed  out 
that  as  the  plaintiff  had  brought  bis  suit  in 
the  alternative,  and  Doty  had  come  into  the 
case  occupying  the  position  of  the  heirs  if 
the  patent  holder  were  dead,  he  ought  not 
be  allowed  to  have  a  bad  tax  deed  decreed 
good  as  against  Doty,  and  It  was  said;  "He 
still  has  his  tax  deed,  which  will  become 
unassailable  unless  attacked  in  due  time  by 
one  who  can  show  an  Interest  In  the  prop- 
erty. If  George  Vaughn  is  alive,  the  plaln- 
tlCTs  title  Is  already  perfected  by  the  Judg- 
ment against  him.  If  he  is  dead,  the  plain- 


tiff ia  not  wronged  by  behig  denied  a  Judg- 
ment against  others  on  the  theory  that  he 
is  still  living.  •  •  •  Doty,  of  course,  is 
not  to  be  given  a  right  to  redeem  or  any  af- 
firmative r^ef." 

We  thlnk,^  under  the  circumstances  of  this 
case,  .that  a  tax  deed  having  been  Issued  In 
1907,  and  conveyances  and  possession  there- 
under having  followed  for  a  number  of  years, 
the  defendant  was  not  in  a  position  to  as-, 
sail  by  way  of  cross-petition  and  prayer 
for  afiirmatlve  relief  such  tax  deed  and  pos- 
session without  showing  some  substantial 
sort  of  Interest  In  the  landi  Her  title  de- 
pended absolutely  on  the  deed  from  Jennie 
O.  Barber,  and  the  only  evidence  by  which 
It  was  sought  to  show  that  Jennie  C.  Barber 
had  any  title  to  convey  consisted  of  the 
recitals  in  her  own  deed.  These  were  to  the 
effect  that  Cornelius  (X  Barber,  the  original 
entryman.  died  In  1875,  leaving  a  will;  that 
Jennie  C.  Barber  was  appointed  and  quali- 
fied as  executor  and  named  as  executor  and 
residuary  legatee  in  the  will  as  heir  at  law 
of  Cornelius  C  Blarber.  If  all  of  these  re- 
citals had  been  proven  by  competent  evi- 
dence, they  would  have  fallen  far  short  of 
showing  title  in  the  maker  of  the  deed.  The 
fact  that  she  was  heir  at  law  did  not  show 
title,  because  the  wiU  may  hare  devised  the 
property  to  some  one  else.  Being  residuary 
legatee  gave  her  no  title,  because  there  was 
nothing  to  show  what  the  residuum  consisted 
of.  There  was  nothing  to  indicate  that  she 
was  authorized  to  convey  any  of  the  estate 
as  executor ;  nor  did  she  so  execute  the  deed, 
but  as  grantor. 

[1]  In  an  ancient  deed,  a  recital  of  heir- 
ship is  sometimes  competent  when  followed 
by  long  possession  and  acquiescence,  which 
show  a  recognition  of  such  heirship.  B^ 
Adm'r,  V.  Barron,  14  Vt  307;  Wlgmore  on 
Evidence,  |  1573  ;  2  Horton  on  Evidence, 
S  1041.  But  ordinarily  recitals  in  a  deed  are 
not  evidence  against  a  stranger.  "It  Is  very 
certain,  when  one  attempts  to  derive  title  to 
land  through  the  heirs  of  a  former  proprie- 
tor, the  fact  of  helrsblp  mnst  be  proved.  This 
cannot  be  done  by  a  recital,  merely,  In  the 
deed,  especially  where  the  deed  Is  of  recent 
date,  which,  at  most  amounts  to  a  mere 
claim  of  heirship."  Potter  v.  Washburn,  13 
Vt  558,  564,  37  Am.  Dea  615.  "The  recit- 
als in  the  deed  to  William  Oostello  that  the 
grantors  therein  are  the  heirs  at  law  of  John 
Bennington,  deceased,  are  not  competent 
evidence  either  of  his  death  or  their  heir- 
ship. These  redtala  are  not  part  of  the  con- 
veyance, and  they  are  no  more  competent 
as  evidence  in  this  controversy  of  the  facts 
stated  than  they  would  be  If  embodied  In 
any  other  writing  signed  by  the  parties." 
GosteUo  V.  Burke.  63  Iowa,  361,  364.  19  N. 
W.  247,  24a  "The  recitations  of  the  deed 
do  not  bind  plaintiffs,  who  are  not  privies 
of  the  grantor,  but  claim  adversely  to  him. 
1  Greenleaf  on  Eividence,  |  23;  Oarver  v. 
Jackson*  4  Pet  1  |;7  I*  Bd.  7611.  Defendant 
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in  order  to  establish  title  ttnder  this  deed, 
must,  In  addition  to  Introducing  It  in  evl* 
denee,  prove  the  wUU  the  probate  thereof, 
And  lawful  proceedings  ending  In  the  execu- 
tion of  the  deed."  MiUer  et  aL  t.  Miller  et 
aL,  63  Iowa,  387.  389,  19  N.  W.  261.  See, 
also,  Robertson  t.  Lumber  Co.,  74  Kan.  IIT, 
85  Paa  799,  and  cases  dted. 

[2]  Although  the  judgment  only  set  asdde 
the  tax  deed,  together  with  all  conveyances 
based  thereon,  and  gave  a  lien  for  the  amount 
of  taxes  due,  and  ordered  sale  if  not  paid 
within  60  days,  and  did  not  afflrmatlTely 
quiet  the  title  in  the  defendant  or  give  her 
the  damages  prayed  for,  it  did,  nevertheless, 
give  her  substantially  the  relief  she  sought 
This  could  only  be  done  iq>on  her  ahowliv 
some  title  to  the  land. 

Having  failed  to  show  this,  the  judgment 
is  reversed,  and  the  cause  remanded  for 
further  proceedings.  All  the  Justices  con- 
curring. 


CRANE  T.  inSSOUBI  PAO.  BT.  GOtt 
(Suprems  Court  of  Eonsaa.    May  10^  1918.) 

(Bi/Uahut  by  the  Court.) 

1.  Railboads  (t  324*)— Accidents  at  Qtosa- 

IHGa— CoPftBIBtJTOBT  NEGLIGENCE. 

It  is  contributory  Diligence  which  pre- 
cludes a  recoveiy  of  damages  for  an  injury  bob- 
tained  by  a  traveler  at  a  railroad  crosBlng  in 
a  colUaion  with  a  train  of  moving  cars,  where 
he  stepped  in  front  of  the  moving  cars  that  he 
saw,  or  where  there  was  nothing  to  prevent 
him  from  observing  bis  dai^r  and  avoiding  the 
injury  if  he  had  looked. 

[Bd.  Note.— For  othRr  cases,  see  Railroads, 
Cent  tUg.  I!  1020-1025 ;  Dec  Dig.  g  324.»3 

2.  Railboads  (i  3.'52*)— Rbvibw. 

The  special  findings  of  the  jnir  show  that 
flie  injniT  sustained  by  the  traveler  was  doe 
to  his  own  want  of  care  and  hence  the  general 
verdict  must  be  set  aside  and  judgment  given 
for  appellant. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  1 1216;  Dec  Dig.  S  352.*! " 

Appeal  from  District  Court,  Wyandotte 
Gcninty. 

Action  by  John  Crane  against  the  BUsson- 
rl  Padflc  Railway  Company.  Judgment  for 
plaintiff,  and  drfendant  appeals.  Reversed 
and  remanded. 

W.  P.  Waggener  and  J.  M.  Cballls,  both 
of  Atchison,  and  J.  McCabe  Moore,  of  Kan- 
sas City,  Mo.,  for  appellant  Getty  &  Car- 
son, of  Kansas  City,  and  D.  E.  Henderson, 
of  Kansas  City,  Ma,  for  appellee. 

JOHNSTON,  a  J.  John  Crane  was  stmck 
by  a  moving  car  at  a  street  crossing,  and 
he  brought  this  action  against  the  Missouri 
Padflc  Railway  Company  in  which  he  re- 
covered $1,000  as  damages  for  Injuries  sus- 
tained. Appellant's  railway  occupies  a  part 
of  First  or  Wood  street  and  near  the  Inter- 
section of  First  street  and  Central  avenue 
a  switch  is  located ;  the  switch  tradi:  lying 


east  of  the  main  track.  It  appears  that 
Crane  was  walking  westward  on  Central 
avenue,  and  when  he  reached  Elrst  street 
he  claims  to  have  looked,  but  saw  no  indi- 
cations that  cars  were  moving.  However, 
cars  were  being  moved  on  the  track  as  an 
engine  gave  a  string  of  five  cars  a  start 
towards  Central  avenue,  after  which  it  was 
uncoupled  and  the  string  of  cars  were  thrown 
over  onto  the  switch  track  and  were  per- 
mitted to  run  down  that  track  over  Central 
avenue  of  their  own  momentum.  When 
Ctane  was  approaching  the  switch  track,  he 
could  have  seen  cars  at  a  distance  of  two 
blocks,  and  when  he  reached  that  tra^A 
the-  cars  were  approadilng  the  crossing  at 
a  rate  of  about  four  miles  an  hour.  When 
he  stepped  upon  the  track,  the  cars  were 
within  20  feet  of  the  crossing. 

It  was  alleged  that  the  company  had  fail- 
ed to  have  a  person  on  the  front  end  of  the 
moving  cars  to  manage  or  control  their 
movement,  but  It  appeared  that  there  was 
a  brakeman  on  the  hind  end  of  the  front 
car,  and  It  was  also  claimed  that  It  had 
no  watchman  or  other  person  to  warn  or 
notify  Crane  of  the  apiffoadi  of  the  cars. 
The  company  alleged  and  contended  that 
granting  there  was  negligence  on  the  part  of 
those  in  charge  of  the  cars,  the  collision  and 
injury  resulted  from  Crane's  own  negligence, 
and  that  therefore  it  could  not  be  held  liable 
for  the  Injury.  Spedal  questions  were  sub- 
mitted to  the  Jury,  and  answers  were  return- 
ed to  the  effect  that  the  acddent  occurred 
at  10  o'dock  in  the  forenoon ;  that  the  string 
of  cars  moved  about  200  feet  after  the  en- 
gine was  uncoupled  from  them  before  they 
struck  Crane;  that  when  he  was  within 
16  or  20  feet  from  the  switch  track  he  could 
have  seen  the  approacblng  cars  a  distance 
of  100  feet  and  when  from  3  to  10  feet  from 
the  track  he  could  hare  seen  them  when 
they  were  about  60  to  75  feet  from  him ; 
and  that  the  cars  were  only  15  or  20  feet 
from  him  when  he  stepped  from  a  place  of 
safely  in  front  of  the  approaching  cars. 
There  were  express  findings  that  there  was 
no  obstruction  of  his  view,  and  that  he 
could  liave  seen  the  cars  if  he  had  looked, 
and  that  he  did  look  in  the  direction  from 
whidi  the  cars  were  coming. 

Proceeding  on  the  theory  that  there  was 
negligence  on  the  part  of  those  handling  the 
cars,  it  Is  clear  that  Crane's  want  of  care 
contributed  to  the  injury  alnd  Is  sudi  negli- 
gence as  bars  a  recovery.  It  Is  not  claimed 
that  the  injury  was  wantonly  or  willfully 
infiicted,  and  there  is  no  reason*  in  either  the 
testimony  or  findings,  why  the  rule  of  con- 
tributory negligence  should  not  be  applied. 
When  Crane  approached  the  crossing.  It  de- 
volved upon  liim  to  make  reasonable  use  of 
his  senses  to  ascertain  if  he  could  safely 
proceed  over  the  crossing.  The  cars  were 
then  moving  toward  him  In  broad  daylight, 
and  there  was  no  obstradlon  to  his  view 
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nor  aoytblng.  to  lurerait  Ills  teeiiic  their  ap- 
proacb.  They  were  coQiing  at  the  moderate 
rate  of  speed  of  four  miles  an  hour,  which 
was  about  the  rate  that  he  was  morlng.  If 
he  had  looked  when  he  reached  First  street, 
he  could  hare  seen  the  cars  approaching 
without  dlfflcnlty,  and  when  he  was  ten 
feet  from  the  track,  and  they  were  only  50 
feet  away  from  him,  their  apinroach  must 
hare  been  veiy  manifest  to  any  observer 
with  the  sense  of  sight,  and  when  he  was 
within  three  feet  of  the  track  the  cars 
were  then  almost  upon  blm.  It  Is  i>088lble 
that  he  might  hare  been  mistaken  as  to 
whether  the  cars  were  moving  when  they 
were  200  or  eveA  100  feet  away,  but  there 
is  no  reason  why  be  should  have  been  mis- 
taken about  the  movement  of  cars  that  were 
only  20  feet  from  him.  At  that  time  be 
was  in  a  place  of  safety,  but  be  recklessly 
Tentured  to  step  in  front  of  the  mov^g 
cars.  He  may  have  thought  that  he  was 
moving  faster  than  the  cars  and  could  there- 
fore effect  a  crossing  In  front  of  them.  In 
his  race  with  the  cars  he  lost 

[1,2]  He  testified  that  he  did  not  observe 
that  the  cars  were  moving,  but  the  jury  have 
found  that  he  could  have  seen  that  they 
were  approaching  if  be  had  looked  and  have 
also  found  titiat  In  fact  he  did  look;  and, 
there  being  no  defect  In  his  vision,  the  In- 
fer^ce  la  irresistible  that  he  did  see  that 
the  cars  were  approaching  and  that  at  the 
time  he  looked  were  only  20  feet  away< 
Young  T.  Ballway  Co.,  67  Kan.  144,  45  Pac. 
083.  Notwithstanding  the  Information  that 
was  certainly  given  him  by  his  eyes  and 
ears,  he  stepped  directly  in  front  of  the 
moving  cars,  and  this  gross  negligence  on 
his  part  contributed  directly  to  bis  injury 
and  precludes  a  recovery.  A.,  T.  &  S.  F. 
Bid.  Co.  V.  Priest,  50  Kan.  16,  31  Pac.  674 ; 
Roach  V.  St  J.  ft  I.  Rid.  Co.,  66  Kan.  664, 
41  Pac.  064;  Railroad  Co.  v.  Holland,  CO 
Kan.  200,  66  Pac.  6 ;  Beech  v.  Railway  Co., 
85  Kan.  90,  116  Pac.  213 ;  Coleman  v.  Rail- 
way Co.,  87  Kan.  190,  123  Pac.  766. 

The  Judgment  of  the  district  court  will  be 
reversed,  and  the  cause  remanded,  with 
directions  to  enter  Judgment  on  the  special 
^dlngs  in  favor  of  appellant  AU  the  Jus- 
tices concurring. 


CITT  OF  MOLING  v.  MOLINB  DRILLING 

&  DEVELOPMENT  CO. 
(Supreme  Court  of  Kansas.    May  10,  1918.) 

fSylUbut  J>y  the  Court.) 
1.  Gas     14*)— Powers— Co  STBACTS. 

The  moniclpal  authorities  of  a  city  of  the 
third  class  had  authority  in  October,  1902,  to 
TODtract  with  a'  gas  distribating  company  to 
furniBh  g&B  to  the  city  and  its  inhabitants,  and 
to  fix  all  charges  therefor.  Laws  1897,  c.  82, 
I  2. 

[Ed.  Note.— For  other  cases,  see  Gai^  Ctat 
Dig.  U  1&~11 ;  Dec  Dig.  |  U.*] 


2.  Gab  (1  14*)  —  Gab  Oohpamt  —  Coiitbact 

WITH  CiTT— BiKniNfl  Effect. 

A  formal  acceptance  of  the  terms  of  the'  or- 
dinance containing  such  a  contract  is  not  nec- 
essary to  bind  the  company  where  the  facts 
show  an  actual  practical  acceptance.  The  com- 
pany enjoyed  all  the  privile^s  granted  for  a 
term  of  years  during  which  its  charges  were 
made  In  conformity  with  the  prescribed  rates. 
Having  taken  the  benefits  of  the  gnut.  the  com- 
pany must  observe  its  conditions. 

[Ed.  Note.— For  other  cases,  see  Gai^  Cent 
Dig.  iS  10-11;  Dec.  Dig.  1 14.*] 

Appeal  from  District  Court,  Elk  County. 

Action  by  the  City  of  Mollne  against  the 
HoUne  Drilling  &  DeveloiKuent  Company. 
Judgment  for  plalntU^  and  dafendant  ap- 
peals. Afflmmd. 

S.  H.  Pipw.  of  Independmce,  for  appe- 
lant .Hugglns  ft  Riddle,  (tf  Emporia,  for 
ai^>dlee; 

BENSON,  X  This  la  an  action  to  restrain 
the  defendant,  a  gas  dUtrUmttng  company, 
^m  Increasing  its  rates  in  the  idalntlff  city. 

By  an  oxdlnanoe  adopted  October  23,  1902, 
the  city  granted  to  the  company  the  right  to 
furnish  gas  to  the  dty  and  its  InhaMtants, 
and  fCr  that  purpose  to  lay  Its  pipes  through 
streets  and  alleys.  The  ordinance  fixed 
maximum  rates  f6r  the  proposed  service, 
and  provided  that  It  should  become  a  con- 
tract between  the  dty  and  company  upon 
the  filing  of  an  acceptance  of  the  grant  with 
the  city  clerk.  The  acceptance  of  the  ordi- 
nance was  denied  by  the  company^  and  the 
evidence  fails  to  show  that  an  acceptance 
was  filed.  The  evidmce  tended  to  show  the 
following  facts:  The  proposed  ordinance  was 
drawn  and  presented  at  a  meeting  of  the 
mayor  and  council  by  an  attorney  of  the 
company.  Upon  Its  adoption  the  company 
laid  Its  pipes  In  the  streets,  and  Installed 
the  service,  furnished  gas  to  the  city  and  the 
people,  and  charged  rates  In  accordance  with 
the  ordinance.  When  disputes  arose  concern- 
ing rates,  they  were  adjusted  by  referring  to 
the  ordinance,  and  making  the  charges  con- 
form to  its  provisions.  The  service  was 
maintained,  and  rates  collected  as  ordained 
until  some  time  before  this  suit  was  brought, 
when  the  company  advanced  its  charges  to 
rates  exceeding  the  maximum  so  allowed. 
A  demurrer  to  the  plalntlfTs  evidence  was 
overruled,  and,  no  evidence  being  offered  by 
the  defendant,  a  Judgment  was  rendwed 
enjoining  the  collection  of  any  excess  over 
the  rates  specified. 

The  defendant  contends  that  the  ordinance 
is  not  binding  upon  the  company  because  the 
city  bad  no  authority  to  grant  the  use  of  its 
streets,  or  to  fix  rates  for  the  proposed  ser- 
vice and  because  the  ordinance  was  not  ac- 
cepted, and  never  became  a  contract  between 
the  city  and  the  company. 

[1]  The  plaintiff  is  a  city  of  the  third  class. 
Hie  authority  of  cities  of  that  class  to  enter 
into  such  contracts  is  not  an  open  qoeetion. 
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but  wu  dettfmined  In  tbe  afflnnatlTe  In 
State  ex  reL  T.  Qbm  Co.,  88  Kan.  169,  127 
Pac.  689.  It  waa  said  In  tbat  case:  "Cbap- 
ter  186  of  the  lAwa  of  1903  (see  Oen.  Stat 
1909,  I  749  et  Beg.)  relatea  to  cities  of  the 
second  and  third  classes.  Bosedale  was  in 
1903,  and  still  Is.  a  city  of  the  second  class. 
Section  2  of  this  act  authorized  Rosedale 
to  contract  and  fix  rates  for  private  con- 
Bum«8,  for  a  period  of  not  exceedhig  twenty 
years  •  •  •  (for)  furnishing  water,  heat, 
light  or  power  for  public  use.' "  ISlsewhere 
in  the  opinion  the  authority  of  the  city  of 
Roeedale  to  make  the  contract  was  affirmed. 
88  Kan.  174,  127  Pac.  639.  The  section 
of  the  act  of  IdOQ  referred  to  in  the  quota- 
tion continues  to  cities  of  tbe  second  and 
third  class  the  powers  given  by  chapter  82 
of  the  Laws  of  1897  to  cities  of  tbe  three 
classes.  This  latter  act  provided  that:  "The 
munidpai  antliorlties  of  any  city  of  the  first, 
second  or  ttiird  class  in  this  state  in  which 
any  such  private  corporation  now  exists, 
and  which  may  now  or  hereafter  manufac- 
ture, sell  or  furnish  gas  light,  electric  light, 
electric  power,  water  or  heat  to  such  city 
and  its  citizens  is  hereby  authorized  to  con- 
tract with  any  such  corporation  for  the  light- 
ing of,  and  for  supplying  power,  water  or 
heat  to  public  or  private  buildings  and  other 
places,  and  for  all  purpoBes  necessary  in  any 
Buch  city,  and  to  fix  all  diargee  therefor,  up- 
on the  conditions  imposed  In  this  act."  Sec- 
tion 2.  It  will  be  observed  that  the  statute 
above  quoted  confers  the  same  power  as  that 
contained  in  tbe  later  act  referred  to  in 
State  ex  rel.  v.  Gas  Co.,  cited  above. 

[2]  The  failure  to  fi>mially  accept  the 
terms  of  the  ordinance  cannot  relieve  tbe 
company  from  its  obligations  after  enjoying 
all  the  privileges  granted  by  the  ordinance 
for  over  six  years.  Section  1  of  tlie  act  of 
1897  In  force  when  the  ordinance  was  adopts 
ed  caateneA  upon  the  dty  the  authority  to 
grant  tiie  use  o£  its  streets  for  such  service 
which  it  accordini^  did  grant  to  this  com- 
pany. The  company  has  remained  undlatnrb- 
ed  In  this  use,  and  must  comply  with  the 
terms  upon  which  it  was  given.  An  accepts 
anoe  may  be  Implied  from  the  drcimistancea. 
12Xhicyc.  of  St.  118;  160y&  787.  Inasome- 
what  similar  sitnation  it  was  observed  In 
City  Ballway  Go.  t.  GltlzHis'  Bailroad  Co., 
166  U.  S.  S07,  668,  17  Sup.  Ct  6B3,  657  (41 
L.  Ed.  1114):  "No  formal  resolution  of  ac- 
ceptance Is  necessary  in  any  case,  if  the 
facts  show  an  actual,  practical  acceptance 
by  the  company,  or  action  wbldi  wonld  V& 
only  explicable  In  case  the  amendment  were 
accepted."  It  was  also  said  In  tbe  same 
opinion  that  "it  Is  nniversally  held  that  a 
previous  request  for  an  ordinance  obrlates 
the  necessity  of  a  subsequent  acceptance^** 
Havli^  sought,  talcen,  and  retained  Uie  bene- 
fits ot  the  grant,  the  company  must  observe 
tbe  condlttona. 


It  la  argned  that  Hum  was  no  proof  ct 
pnblJeatl<»t  of  tbe  ordinance.  Tbe  ordinance 
book  was  oflCered  in  evidence  containing  the 
record  of  the  ordinance,  to  which  was  ap- 
pended a  note  algned  by  the  derfc  stating 
the  date  of  its  passage,  the  name  of  the 
papOT  In  which  it  was  published  and  date 
of  publlcattoD,  and  other  matters  required 
by  section  1529  of  the  General  Statutes  of 
1909.  This  Is  competent  proof  of  publication. 

The  judgm^t  is  affirmed.  All  the  Justices 
concurring. 


STATE  et  aL  r.  MARTIN. 
(Sapreme  Court  of  Kansas.    May  10,  1913.) 

(SfttaJm  by  Me  ConrtJ 

1.  SHEBITFS  AfiD  CoHSTABEXS  (H  61*)— lIlZC- 
Aas— 'ABBBST. 

A  sheriff  with  a  warrant  Issued  by  a  ju»> 
tlce  of  the  peace  went  to  Colorado  and  appre- 
hended the  defendant,  who  returned  with  him 
without  demanding  a  requisition,  and  was  tried 
and  convicted  of  a  felon;  not  capital  field, 
that  the  sheriff  Is  entitled  to  mileage  for  the 
distance  traveled  in  Kansas  only  in  serving  the 
process. 

[Ed.  Note.— For  other  cases,  see  Sherilb  and 
Constables,  Guit  Dig.  H  77,  87;  Dee.  |  61.«] 

(AdtUtiondl  BvUabuM  by  Editorial  Staff.) 

2.  WOBDB  AND  PhBASES— "AbBEST"— DBETNI- 
TION— "ApPBEHENBION." 

Code  Or.  Proc.  i  129  (Gen.  Sl  1909,  { 
6706),  defintn  "arrest''  aa  the  taking  of  a  per- 
son into  custody  that  he  may  ~be  held  to  answer 
for  a  public  offense.  Boavier  defines  "appre- 
hension" as  the  capture  or  arrest  of  a  person 
on  a  criminal  cham.  and  says  that  the  term  Is 
applied  to  criminal  case^  while  arrest  is  ap- 
plied to  civil  cases  (dthig  1  Words  and  Phrases, 
p.  464). 

[Ed.  Note.— For  other  definidona,  see  Words 
and  Phrases,  vol.  1,  pp.  501-603;  voL  %  p. 
7579.] 

Appeal  from  District  Court,  Kingman 
County. 

Proceedings  by  the  State  and  John  Bolin 
against  George  Martin  to  collect  costs  cm 
conviction  of  defwdant  of  crime.  Jn^- 
ment  for  plaintiffs,  and  defoidant  lyipeals. 
Modified  and  affirmed. 

Geo.  U  Hay  and  U  F.  Walter,  both  of 
Kingman,  for  appelant  Jno.  S.  Dawson, 
Att7<  Gen.,  and  S.  B.  Alexando-,  of  King- 
man, for  appeUeea. 

WEST,  J.  The  eheriir  of  Kingman  connty 
with  a  warrant  for  the  arrest  of  a  man 
Charged  with  a  ftiony-Hiot  capital— went  to 
Colorado  and  apprehended  him,  and  brought 
him  to  Kingman  county,  where  he  was  tried 
and  convicted,  no  requisition  having  been 
demanded  by  him.  The  sherifTs  mileage  was 
$125,  and  this  sum  was  taxed  as  costs  in 
the  case  against  the  convicted  party,  and 
hla  coimsel  presents  the  question  whether  or 
not  this  is  a  proper  charge,  assuttng  fliat, 
under  the  statnte,  no  expensea  can  be  allow- 
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ed  the  sberlff,  unless  he  goes  armed  with 
a  requisition.  The  state  and  the  sheriff  «m- 
tend  ttiat  nndor  eectkm  allowing  10 

coiti  for  every  mile-  acCnaUy  and  neceMi- 
tOs  traTeled  eaeh  mj  In  aerrlSK  or  on- 
deavorlng  to  eerve  any  proseaa,  this  was  a 
proper  charge. 

[2]  The  eanse  was  sabndtted  on  an  agreed 
statement  of  facta,  which  recited:  "That 
said  sheriff  vent  to  Ubata  Ylsta,  Oolo.,  ap- 
prehended said  George  Uartln,  and  that 
said  George  Martin  volnntaiUy  returned  with 
him  to  Kingman,  Kan.  That  no  reguMtton 
was  erer  obtained  by  said  ahertff  for  aaid 
def aidant  That  said  George  Martin  was 
aerer  formally  arrested  In  the  state  of  Kan- 
sas under  said  warrant"  Boovier  defines 
q>prehenslon  as  "the  capture  or  arrest  of  a 
poson  on  a  criminal  ehai^,"  and  says  that 
the  term  la  apiiUed  to  criminal  cases,  while 
the  term  "arrest"  is  applied  to  dvll  cases. 
See,  also,  1  Words  and  Phrases  Judicially 
Determined,  p.  404.  Oar  Code  of  Criminal 
Prooednre,  |  129  (Gen.  St  1909,  |  6706),  de- 
fines arrest  as  the  taking  of  a  person  into 
custody  that  he  may  be  hdd  to  answer  for 
a  public  ottesme.  So  it  would  seem,  techni- 
cally speaking,  that  the  sheriff  arrested  Mar- 
tin in  Colorado  and  brought  him  here  with- 
out a  requisition.  Martin  could  have  refused 
to  come  without  service  of  other  papers  than 
the  warrant  but  he  did  come,  and  ^t  least 
after  Kansas  ma  reached  he  was  in  the 
lawful  custody  of  the  ^erifl,  who  was  arm- 
ed with  a  warrant  good  anywhere  In  the 
Btata  It  was  not  necessary  upon  reaching 
the  line  to  make  another  formal  arrest,  for 
the  statute  provides  that  "an  arrest  is  made 
by  an  actual  restraint  of  the  person  of  the 
defmdant,  or  by  his  submission  to  the  cus- 
tody of  the  officer."  Gen.  Stat  1009,  f  6700 
(Code  Cr.  Proa  |  130).  Wheth^,  having 
voluntarily  submitted  himself  to  custody  in 
Colorado,  Martin  conld  have  reconsidered 
and  refused  to  continue  the  journey  after 
it  was  begun,  need  not  now  be  considered. 
Certainly,  after  crossing  the  line,  he  was  In 
lawful  custody,  and  the  shniff  was  actually 
engaged  in  executing  his  process.  The  fee 
and  -salary  act  allows  the  sheriff  10  cents 
for  each  mile  actually  and  necessarily  trav- 
eled each  way  in  serving  or  endeavoring  to 
serve  any  process.  Gen.  St.  1009,  I  8664. 
Hence  there  can  be  no  question  that  for  the 
Kansas  mileage  the  sheriff  was  oitltled  to 
his  statutory  fee. 

[1]  It  is  argued  that  as  be  could  have  refus- 
ed to  go  until  a  requlidtlon  had  been  procured, 
and  would  then  have  been  oitltled  to  $5  a 
day  and  certain  expenses,  he  ought  to  be 
allowed  mileage  when  the  real  object  of  a 
requisition  was  accomplished  by  his  prompt 
and  faithful  efforts  without  on&  ^nie  trou- 
Ue  is  that  the  L^clslature  has  not  so  re- 
pressed itsdl  As  the  warrant  had  no  extra- 
twritorial  eflldency,  we  are  etmipelled  to 
bold  that  the  mile^  can  be  taxed  only  for 


the  distance  traveled  In  this  state,  which 
the  record  shows  was  586  miles.  To  this 
effect  was  the  decision  of  the  Arizona  Su- 
preme Court  in  Tavapal  County  v.  CNdU,  8 
Aria.  888,  29  Pac.  480.  And  such,  we  think, 
is  the  prbicbde  foveniing  the  lUnation  here 
presented. 

The  Judgmoit  Is  therefore  modified  ao- 
cordin^y.  All  the  Justices  concurring. 


BERG  V.  CHANET  et  al 
(Supreme  Court  of  Kansas.    May  10,  1913.) 

(SyUaiut      the  CowrK) 
AnvsBSE  PossESSion  (|  79*)  — Tax  Deeds  — 

AVOIPANCE. 

A  tax  deed  good  on  its  face,  which  has 
been  of  record  more  than  five  years,  daring 
which  time  the  holder  thereof  has  been  in  pos- 
session of  'the  land  conveyed  tiiereby,  cannot 
be  avoided  or  defeated,  except  in  cases  where 
the  taxes  have  been  paid  or  the  land  redeemed 
as  provided  by  law. 

[Ed.  Mote. — For  other  cases,  see  Adverse  Pos- 
sessitm,  Cent  Dig.  H  469-462 ;  Dec  Dig.  S  70.*] 

Appeal  from  District  Court  Hamilton 
County. 

Action  by  P.  E.  Berg  against  Greenberry 
Chaney  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Affirmed. 

Scates  &  Watklns.  of  Dodge  City,  for  ap- 
pellants. George  Getty,  of  Syracuse,  for  ap- 
pellee. 

SMITH.  J.  The  appeUee  brought  this  ac- 
tion in  Hamilton  county  May  10,  1909,  to 
quiet  title  to  a  lai^  number  of  tracts  of 
land  in  that  county.  After  the  filing  of  the 
petition,  the  appellant  having  acquired  pat- 
ent title  to  two  tracts  of  land,  he  was  sub- 
stituted a  defendant  In  lieu  of  the  prior 
owners  thereot  The  appeUee  alleged  title 
In  himself,  and  that  the  defendants  dalm 
an  adverse  estate  therein,  and  that  such 
claim  was  without  right  and  was  a  cloud  up- 
on his  title  which  he  asked  to  have  removed ; 
he  prayed  that  the  defendants  be  required 
to  set  forth  their  claims  and  that  his  title 
be  adjudged  valid  and  perfect  and  quieted 
as  to  all  the  defendants.  The  appellant  in 
answer,  admitted  he  had  an  interest  In  two 
tracts  of  the  land  and  denied  the  plaintiff's 
claim  generally  and  set  up  a  counterclaim 
In  ejectment  At  the  trial  the  plaintiff  In- 
troduced In  evidence  a  comprtmilse  tax  deed, 
good  on  its  foce,  issued  to  himself  May  6, 
1902,  and  recorded  on  the  following  day. 
It  was  founded  upon  a  sale  of  the  lands  for 
taxes  In  1804  and  embraced  also  the  taxes 
of  1805  to  1901,  Inclusive  Be  also  Intro- 
duced evidence  sufficient  to  estahlisb  that 
he  bad  been  in  the  actual,  exdusire^  and  con* 
tinnoua  possession  of  the  land  from  the  date. 
vX.  his  tax  deed. 

The  appellant  offered  evidence,  which  was 
uncontroverted,  that  be  was  the  owner  of 
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the  patent  title  to  tbe  two  tracts  nndw 
mesne  conveyances  from  the  p&tenteea.  He 
also  offered  In  evidence  the  following  ad- 
mission: "While  not  admitting  the  compe- 
tency, materiality,  or  relevancy  of  tbe  tes- 
timony couched  In  this  admission,  and  ol>- 
jecting  to  BQch  testimony  because  It  Is  In- 
competent, Irrelevant,  and  Immaterial,  tbe 
plaintiff  nevertb^ess  admits  that  as  to  tbe 
tract  of  land  described  In  plalntlfTs  petition 
as  tbe  southeast  quarter  of  section  25,  town- 
ship 26,  range  42,  the  delinquent  tax  sale 
notice  and  the  final  redemption  notice  npon 
which  the  tax  deed  of  plaintiff  offered  In 
evidence  was  founded  did  not  describe  tbe 
said  tract  of  land  In  tbe .  same  manner,  nor 
did  either  one  of  said  notices  describe  said 
tract  in  the  same  manner  as  the  same  was 
described  npon  the  tax  rolls  of  this  county 
for  the  year  1894;  and  further  that  the 
final  redranptlon  notice  upon  whldi  said  tax 
deed  la  founded  did,  in  so  far  as  It  pertains 
to  said  tract  of  land,  contain,  as  a  part  of 
the  amount  stated  in  said  notice  as  being 
necessary  to  redeem  said  land  on  the  last 
day  of  redmptlon,  tbe  fees  of  the  county 
treasurer  for  Ilstbig  and  the  printer  for 
printing  the  delinquent  sale  notices  for  the 
sales  of  the  years,  1885,  1896,  and  1897.  IBy 
tbe  Court:  The  court  will  sustain  tbe  objec- 
tion and  the  admission  will  stand  as  though 
tbe  proof  baa  been  attempted  to  be  made  In 
the  record." 

The  only  question  involved  Is  whether,  in 
an  action  brought  by  a  tax  deed  hold^  of 
land  to  quiet  his  title  thereto,  after  he  has 
produced  evidence  that  his  deed  has  been 
of  record  more  than  five  years  and  his  pos- 
session of  the  land  has  been  continuous  from 
the  date  of  recording  the  deed,  tbe  patent 
title  bold^  can  defeat  such  title  by  showing 
su<A  defects  In  the  proceedings  leading  up 
to  tbe  issuance  of  tlie  deed  as  would  have 
defeated  the  deed,  had  an  action  for  that 
purpose  been  commenced  b^ore  the  expira- 
tion of  tile  five  years'  statute  of  limitations. 
The  question  of  tbe  right  to  use  the  statute 
as  a  weapon  of  attack  Instead  of  a  shield 
of  defense  does  not  arise  in  this  case.  Tbe 
evidence  of  defects  In  the  tax  proceedings 
and  tax  deed  was  offered  by  appellant  to 
attack  the  title  shown  by  appellee's  evidence 
to  be  In  appellee,  and  thereby  to  sustain  bis 
eross-petltlou  asking  that  title  to  the  land 
be  quieted.  By  the  provisions  of  section 
9488  of  tbe  General  Statutes  of  1909,  both 
his  attack  upon  the  tax  deed  and  his  attempt 
to  recover  the  land  were  barred. 

Tbe  appellee's  action  to  have  all  adverse 
claims  adjudicated  and  to  have  his  title 
quieted  asked  only  to  have  conclusive  evi- 
dence placed  of  record  of  the  rights  which 
tbe  law  already  had  given  him.  His  tax 
deed,  possession,  and  the  statute  of  limita- 
tions had  "created  a  fixed  status  vesting  a 
good  title  against  all  adverse  claimants, 
such  title  constitutes  a  weapon  offensive  as 


Well  as  defoialve,  and  Che  tect  that  this  con- 
dltlou  has  been  brought  about  by  the  run- 
ning of  the  statute  does  not  change  Ite  char- 
acter or  the  rights  thereunder."  Freeman  v. 
Funk,  86  Kan.  473,  480,  117  Pac.  1024,  1027. 
That  was  a  case  under  tbe  15-year  statota 
of  limitation,  but  the  inlnciple  applies  as 
well  to  tbe  limitation  of  actions  to  defeat 
a  tax  deed  and  possession  tliereander.  See, 
also,  Trust  Oo.  T.  Jones,  81  Kan.  T63,  106 
Pac.  1062. 

A  tax  deed  good  on  its  face,  whlcb  has 
been  of  record  more  than  five  years,  durlns 
which  time  the  bolder  thereof  has  been  in 
possessiou  of  the  land  conveyed  thereby, 
cannot  t>e  avoided  or  defeated  except  In 
cases  where  the  taxes  have  be«i  paid  or  tbe 
land  redenned  as  iffovided  by  law.  Oen. 
Stat.  1909,  I  0483. 

The  judgment  Is  affirmed.  All  the  JosticeB 
concurring. 


OtJBWEIiL  T.  SHIHEALL. 
(Supreme  Goort  of  Kansas.    Uoy  10,  1913^ 

(Syllabut  hy  iht  Court.) 
Appsal  aho  Ebbor  (§  1005*)— Ebvikw-Con- 

FUCTINO  Evidence. 

Where  an  issue  of  fact,  upon  which  the 
evidence  la  conflicting,  determines  the  verdict 
and  judgment,  and  a  jury  has  returned  a  ver- 
dict thereon  which  was  approved  by  ttie  trial 
ojurt,  and  judgment  has  been  accordingly  ren- 
dered, this  court  will  not  disturb  the  judgment 

[Ed.  Note.— For  other  caaeB,  see  Appeal  and 
Error,  Cent  Dig.  H  3860-3876,  3»48-38&0; 
Dec  Dig.  I  1006.*] 

Appeal  from  District  Court,  Norton  Gtran- 

ty. 

Action  by  J.  L.  Gurwell  against  Ciaxfe 
Floyd  Sblmeall.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

B.  W.  Hemphill,  of  Norton,  for  appellant 
W.  N.  Moore,  of  PhiUlpsburg,  for  appellee. 

SMITH,  J.  The  appellee  bad  been  employ- 
ed for  several  years  by  appellant  as  manager 
of  a  store.  The  compensation  for  the  serv- 
ices, It  Is  agreed,  was  a  certain  salary  per 
month  and  a  commission.  Settlements  bad 
been  made  from  year  to  year  without  dis- 
agreement After  epp^lee  had  quit  the  serv- 
ice, appellant  sold  the  remaining  stock  with- 
out notice  to  appellee,  and  at  a  considerable 
reduction  from  tbe  cost  price.  During  their 
association  appellee  loaned  appellant  fl,000 
and  took  appellant's  note  therefor,  which 
fell  due  before  this  action  was  brought  to  re- 
cover the  amount  due  thereon.  The  appel- 
lant pleaded  several  set-offs,  all  of  whlcb 
were  agreed  to  or  found  in  his  favor,  ex- 
cept that  he  pleaded  and  testified  that  by  the 
contract  of  employment  the  appellee  was  to 
receive  a  commission  only  on  the  net  profits 
of  the  business;  that  appellee  had  received 
from  year  to  year  a  commission  on  the  goods 
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sold  at  retail;  tliat  tAe  low  between  tbe 
wboLeaale  price  and  tbe  price  at  whlcb  tbe 
remaining  BtocJa  had  been  sold  reduced  tbe 
net  profits;  and  tbat  appellee  bad  been  orer- 
pald  by  tbe  amount  ot  bla  percentace  tbere* 
of,  for  wbicb  appellant  should  be  allowed  an 
o£toet  In  tbe  amonnt  pleaded. 

Tbe  appellee,  however,  testified  that  by  tbe 
terms  of  the  employment  contract  be  was  to 
receive,  In  addition  to  his  monthly  salary, 
tbe  commiBslon  on  tbe  profits  on  goods  sold 
at  retail,  and  tbat  there  was  no  i^^eement 
that  be  was  to  bear  any  portion  of  tbe  loss 
In  qaestlon. 

The  Jury  evidently  believed  appellee's  evi- 
dence and  returned  their  verdict  accordingly, 
and  the  conrt  approved  tbe  verdict  by  render- 
ing judgment  for  the  ^ount  so  found. 
Where  an  issue  of  fact,  upon  which  the  evi- 
dence is  conflit^lng,  determinefl  tbe  verdict 
and  Judgment,  and  a  Jury  returned  a  ver- 
dict thereon  which  was  approved  by  tbe  trial 
court,  and  judgment  has  been  accordingly 
rendered,  this  court  wlU ,  not  disturb  the 
judgment  So  frequently  has  tbe  question 
involved  been  decided  by  this  conrt  tbat  a 
citation  of  authorities  is  unnecessary.- 

Tbe  Judgment  iM  affirmed.  All  Justtoas 
coDcnrrlng. 


MOTZKBR  T.  BOGAN.  Sheriff. 
(Supreme  Court  of  Kansas    May  10,  1918.) 

fSyltebM  Iv  the  Court.) ' 

1.  Taxation  (|  76*)  —  Pbopebtt  Subject— 

CONTBAOT  FOB  SAU  Or  RXAL  ESTATI. 
Contracts  for  the  conveyance  of  real  ee- 
tate  for  a  consideration  to  be  paid  by  tbe  ven- 
dee, who  also  agrees  to  pay  the  taxes  on  tbe 
laad  and  is  ^ven  posseaston,  are  taxable 
sKainst  tbe  vendor,  although  they  contain  pro* 
visions  that  the  vendee  shall  culdvate  the  land 
and  apply  one-half  the  proceeds  of  certain 
specified  crops  ea^  year  is  payment  for  It, 
and  tbat  tbe  contract  shall  be  void  npon  de- 
fault of  the  vendee,  who  may  then  be  treated 
as  a  tenant,  and  payments  previously  made  ap- 
plied as  rent 

t£d.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i  162 ;  Dec  Dig.  |  76.*] 

2.  Taxation  ({  7^)  — PaoFXBTT  SusnoT-^ 

CoNTBAcra  to  Cohtxt  Laud. 
A  clause  in  tbe  contracts  referred  to.  that 
time  is  of  the  essence  of  the  agreement  does 
not  relieve  them  from  the  burden  of  taxation. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i  162 ;  Dec.  Dig.  |  76.*] 

Appeal  from  District  Court,  Bussell  County. 

Action  by  John  Motzner  against  John  G. 
Began,  sheriff.  Judgment  for  plaintiff,  and 
defendant  appeals.    Modified  and  affirmed. 

£.  C.  Gonw^  of  Bu»ell,  and  S.  N.  Hawkes^ 
of  Toptica,  for  appellant  L.  B.  Beardalay, 
of  Russell,  for  appellee 

BEOd^SON,  J.  This  Is  as  action  to  restrain 
the  collection  of  taxes  on  cataln  bontracts 
respecting  the  ccmveyance  ot  land.  These 


contracts  are  designated  as  the  Spaedt, 
Welmer,  and  Bender  contracts,  respectively. 
The  Spaedt  contract,  dated  April  18.  re- 
cited tbat: 

"This  agreement,  made  this  18th  day  of 
April,  A.  D.  1908,  betweoi  John  MotEuw,  a 
bachelor,  party  of  tbe  first  part,  and  Jacob 
Spaedt,  party  of  the  second  part,  wltnesseth: 
Tbat  the  said  party  of  the  first  part  hereby 
covenants  and  agrees  tbat  U  the  party  of 
the  second  part  shall  first  make  the  payment 
and  perform  the  covownts  hereinafter  men- 
tioned in.  this  instrument,  the  said  parl^  of 
tbe  first  part  vrlll  convey  and  assure  to  tbe 
party  of  the  second  part  tee  simple,  clear 
of  all  incumbrances  whatsoever  *  *  *  by 
a  good  and  sufficient  warranty  deed,  accom- 
panied by  an  abstract  of  titie,  the  following 
lot,  piece  or  parcel  of  ground  (descriptions). 
And  tbe  said  party  of  the  sectmd  part  hereby 
coveoants  and  agrees  to  pay  the  said  party 
of  the  first  part  the  sum  of  eight  thousand 
and  eighty  dollars,  in  the  manner  toUovring 
and  within  ten  years  as  follows,  to  wit:  The 
proceeds  of  one-half  of  aU  the  crops  each 
year,  payable  on  the  Ist  day  of  October  of 
each  year.  It  is  fully  agreed  and  understood 
that  two-thirds  of  all  the  land  in  cultivation 
be  sown  to  wheat  each  year ;  the  rest  of  the 
land  is  to  be  planted  and  cultivated  to  such 
crops  (as)  the  second  party  may  elect  It  is 
further  agreed  and  understood. that  tbe  prin- 
cipal, or  any  part  thereof,  may  (be)  paid  at 
any  time  within  the  ten  years,  with  Interest 
at  the  rate  of  6  per  cent  per  annum,  payable 
annually  on  the  Ist  day  of  October  of  each 
year  on  the  whole  sum  ronalnlng  from  time 
to  time  unpaid.  The  said  party  of  the  second 
part  hereby  agrees  to  keep  the  bulldl^  on 
said  real  property  Insured  to  tbe  insurable 
value  thereof  in  some  good  and  reliable  in- 
surance company  for  tbe  benefit  of  the  party 
of  the  first  part  The  said  second  party 
further  agrees  that  be  will,  in  due  season, 
pay  all  taxes  or  assessmenta  tbat  may  be- 
come chargeable  upon  said  premises  or  any 
part  thereof,  commencing  with  the  taxes  as- 
sessed for  the  y^r  1908,  and  that  tbe  build- 
ings and  improvements  now  on  said  land,  or 
that  shall  hereafter  be  placed  thereon,  shall 
not  be  removed  therefrom  but  shall  be  and 
remain  the  absolute  property  of  the  party  of 
tbe  first  part  until  this  contract  shall  be 
fully  performed  by  said  second  party.  And 
the  party  of  the  seccaid  part  covenanls  and 
agrees  with  the  party  of  the  first  part,  that 
should  default  be  made  In  the  payment  or 
payments  aforesaid  for  twen^  (20)  days 
after  such  paymoits  shall  become  due,  or 
In  case  the  party  of  the  second  part  shall 
fail  to  pay  the  taxes  or  assessments  on 
said  land  before  said  land  shall  havo  been 
offered  for  sale  for  said  taxes,  then  and  in 
such  case,  at  the  option  of  the  said  first 
party,  this  agreement  shall  be  null  and  void, 
and  no  longer  Mn^ng  on  the  party  of  the 
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first  part,  and  satd  flrat  party  shall  have 
the  right  to  re-enter  and  take  Immediate 
possession  of  the  premises  aforesaid,  and  all 
the  payments  that  shall  have  been  made  un- 
der this  agreement,  and  all  the  bnlldings  and 
improvements  on  said  land  shall  be  and  ever 
remain  the  absolute  property  of  the  party  of 
the  first  part;  and  the  party  of  the  second 
part  shall  have  no  claim  or  r^fat  to  recover 
said  money,  buildings,  improvements,  or  any, 
or  either,  or  any  part  of  either.  And  In  case 
this  contract  shall  be  determined  as  afore- 
said, all  of  the  payments  which  shall  have 
been  made  by  the  said  party  of  the  second 
part  under  the  terms  herein  and  all  of  said 
buildings  and  improvements  shall  be  taken 
and  deemed  to  be  as  rental  for  the  use  and 
oceapancy  of  said  premises  from  the  date 
of  this  contract  to  the  date  of  its  determina- 
tion. It  is  further  understood  and  agreed 
that  the  party  of  the  first  part  shall  have  for 
the  enforcement  of  this  agreement  all  the 
rights  and  privileges  of  landlord  to  the  party 
of  the  second  part,  who,  during  the  existence 
of  this  agreement,  shall  be  a  tenant  or  ten- 
ants of  the  party  of  the  first  part,  until  the 
purchase  price  under  this  agreement  Is  paid 
in  fullj  time  belnff  the  essence  of  ttils  agree- 
ment'* 

This  Inatrnmait  bore  the  followlxv  in- 
dorsements: 

"Aug,  11,  1008,  paid  on  this  contract, 
$40L87. 

**NoT.  7,  1908,  paid  on  this  contract, 
$244^ 

"Not.  S,  1909,  paid  on  this  omtract,  $800." 

Tbo  Welmer  contract  relating  to  other  land, 
was  in  the  same  form  and  bore  similar  in- 
dorsements. 

The  Bolder  contract  recited: 

"That  the  said  party  of  the  first  part  has 
this  day  sold  to  the  said  party  of  the  second 
part  the  following  described  tracts  and  par- 
cels of  land  (•  •  •)  upon  the  following 
terms  of  payment,  to  wit:  Six  hundred  dol- 
lars cash  on  Sept  Ist,  1909,  for  which  a 
bankable  note  Is  given  of  even  date  herewith; 
seventy-two  hundred  dollars  In  crop  pay- 
ments as  follows,  viz.:  One-half  of  the  crop 
until  the  whole  sum  of  sevraty-two  hundred 
dollars  Is  fully  paid.  The  full  consideration 
of  this  sale  Is  seven  thousand  eight  hundred 
dollars.  The  deferred  payment  of  seventy- 
two  hundred  dollars  to  bc»r  Interest  at  the 
rate  of  six  per  cent  per  annum,  payable  an- 
nually. The  said  second  party  agrees  to  pay 
the  taxes  each  year  as  they  become  due.  The 
said  second  party  is  (to)  cultivate  all  the 
land  on  said  tracts  each  year,  that  can  be 
cultivated,  and  to  sow  not  less  than  one  hun- 
dred and  Reventy-flve  acres  to  wheat,  and 
deliver  to  the  said  party  of  the  first  part 
one-half  of  all  the  crop,  in  Russell.  The  re- 
mainder of  the  land  that  can  be  cultivated 
to  be  planted  (to)  com  and  feed  crops  and 
the  half  delivered  in  the  dty  of  BnsselL 

"Now  it  «U  tbe  forsfoinf  conditiona  be 


performed  bjr  tJie  said  Hairy  F.  Bend»,  tbe 
said  second  party,  then,  in  that  event,  tbe 
said  John  Bfotzner,  the  uid  first  party,  sball 
make  to  him  a  good  and  sufSdent  warranty 
deed  for  above  described  land.  If  said  sec- 
end  party  falls  to  perform  any  or  all,  or  any 
part,  of  the  aforesaid  agreemmt,  thm  shali 
this  agreement  be  void. 

"Hie  said  second  party  agrees  to  vacate 
the  premises  at  any  time  he  makes  default 
in  any  part  of  tbe  above  agreement  It  is 
agreed  that  all  payments  herein  are  to  be 
considered  as  rmt  paymente  until  tlie  full 
sum  Is  paid." 

[1]  Tbe  district  court  held  that  the  Spaedt 
and  Welmer  contracts  were  not  taxable,  and 
granted  an  Injunction  as  prayed  for.  The 
defendant  appeals.  *  The  Bender  contract  was 
held  taxable,  and  the  court  refnsed  to  re- 
strain the  collection  of  the  tax  assessed  apon 
It  The  plaintiff  appeals  from  that  part  of 
the  Judgm^t 

In  each  of  the  contracts  held  by  tbe  dis- 
trict court  to  be  not  taxable,  there  Is  a  cove- 
nant by  the  vendee  to  pay  for  the  land  and 
the  vendor  to  make  conveyances  upon 
such  payments  being  made;  The  other  con- 
tract contained  a  recital  of  a  sale  upon  def- 
inite terms  of  payment  of  a  certain  octnsider- 
ation,  and  the  recdpt  of  an  advance  paymmt 
Bach  of  the  contractB  contained,  an  agree- 
ment of  the  vendee  to  pay  taxes  tm  the  land 
and  interest  on  defwred  payments.  Posaea- 
slon  was  taken  and  held  by  the  respective 
vendees,  and  payments  were  made  each  year 
and  indorsed  upon  the  contracts. 

In  view  of  tbe  dedaloos  of  this  oonrt  In 
Tmiiams  T.  Osage  County,  84  Kan.  DOS,  114 
Pac  858,  34  L.  B.  A.  (N.  S.)  1221,  and  Mc- 
Gregor T.  Ireland,  86  Kan.  428. 121  Pac  356, 
holding  similar  contracts  taxable  It  is  only 
necessary,  in  conslderloff  the  Spaedt  and 
Welmer  contracts,  to  determine  whether  tbe 
featnrea  of  these  oontracta  rating  to  the 
cultivation  of  the  land  and  ai^licatlon  of  the 
proceeds  of  crops,  and  making  time  of  the  es- 
sence of  the  agreements,  distinguish  them  so 
far  as  to  relieve  the  owner  from  the  burden 
of  taxation.  The  stipulation  first  referred  to 
is  only  a  provision  for  making  payments 
through  such  means,  and  is.  In  a  limited 
sense,  a  security  additional  to  the  legal  title 
held  by  the  vendor  for  the  payments  to  be 
made.  The  covenant  to  pay  is  absolute.  The 
failure  to  cultivate  crops  as  agreed  would  not 
Impair  the  primary  obligation  to  pay  the  con- 
sideration which  could  still  be  enforced.  The 
provision  that  the  agreements  shall  be  void 
if  the  vendees  make  default  are  for  the  bene- 
fit of  the  vendor,  who  can  still  Insist  upon 
payment,  although  he  has  an  option  to  de- 
clare a  forfeiture.  Bo  hart  t.  Investment  Co., 
49  Kan.  94,  30  Pac.  180.  The  vendee  In  sudi 
a  case  cannot,  by  making  default  in  his 
covenant,  avoid  its  obligation.  Chambers  v. 
Anderson,  51  Kan.  885,  82  Pac  1098.  The 
same  principle  ai^lics  to  the  ctenae  making 
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time  tbe  essence.  The  rendees  caimot  by  de* 
fault  In  coItlTation  and  the  application  of 
proceeds,  or  in  making  payment  otberwlBe, 
terminate  the  contract  and  relieve  themselves 
from  performance.  The  contracts  would  be 
still  enforceable  against  the  vendee  as  well 
as  against  the  land.  If  enforceable  against 
either,  the  contracts  are  taxable^  iftGregor 
V.  Ireland,  supra. 

[2]  In  Clark  v.  Horn,  122  Iowa,  375,  98 
N.  W.  148,  it  was  held  that  a  contract  to 
convey  Inud  upon  stipulated  payments,  in 
Tvhich  time  was  made  of  the  essence,  and 
which  contained  a  provision  that  It  ^onld 
be  void  upon  any  default  in  making  pay- 
ment, an  advance  payment  having  been  made, 
and  possession  taken,  created  an  absolute  in- 
debtedness which  could  be  enforced  by  the 
vendor  notwithstanding  the  vendee's  default, 
and  that  the  contract  was  taxable.  A. like 
conclusion  was  reached  in  Griffin  v.  Board  of 
Review,  184  lU.  275.  56  N.  B.  397,  although 
there  was  provision  for  forfeiture  in  case  of 
default  in  payment,  and  time  was  made  of 
the  essence  of  the  agreement. 

The  Bender  contract  does  not  contain  a 
formal  express  covenant  to  make  payments, 
as  the  others  do,  but  it  recites  a  present  sale, 
and  refers  to  the  payments,  one  of  which  was 
made  at  the  time  the  contract  was  entered 
into  by  the  note  of  a  third  party.  It  also 
contains  an  agreement  to  cultivate  the  land 
and  to  apply  half  the  proceeds  of  the  crop 
upon  the  consideration,  also  a  covenant  to 
pay  Interest  on  deferred  payments  and  to  pay 
the  taxes.  The  vendee  was  put  In  posses- 
sion. The  omission  of  a  formal  covenant  to 
pay  the  consideration  does  not  make  the 
contract  unilateral.  The  qnestlon  whether 
both  parties  are  bound  is  one  of  intention  to 
be  determined  from  the  whole  Instrament, 
and  it  is  clear  from  the  language  used  that 
it  was  understood  that  the  vendee  was  to 
pay  the  consideration  named,  and  that  the 
agreement  was  mutual.  It  Is  only  where  the 
intention  Is  plain  and  clear  that  one  of  the 
parties  shall  not  be  bound  that  an  agreement 
Is  held  to  be  unilateral.  Flanders  v.  Merrill, 
38  Iowa,  583;  Cross  v.  Snakenberg,  126 
Iowa,  636,  102  N.  W.  608.  A  covenant  to 
convey  and  a  covenant  to  take  create  mutual 
obligations.  Golden  v.  Olaudel,  85  Kan.  466. 
118  Pac.  77.  No  material  difference  In  legal 
effect  is  found  In  the  several  contracts.  Each 
conveys  a  substantial  equity  in  the  land,  giv- 
ing the  vendee  the  right  to  the  title  upon 
making  payment,  and  the  vendor  the  cor- 
responding right  to  enforce  payment  of  the 
consideration. 


The  plaintiff  suggests  a  difficulty  in  en- 
forcing the  contracts.  The  apeciflc  enforce- 
moit  of  the  agreement  to  cultivate  appears 
to  be  confused  with  the  enforcement  of  the 
contract  of  purchase,  which  is  the  primary 
undertaking,  it  cannot  be  doubted  that,  if 
the  vendees  should  fall  to  cultivate  or  apply 
the  crops  as  agreed,  they  would  still  be  liable 
to  pay  the  stipulated  consideration  for  the 
land.  It  cannot  be  contended  that  their  fail- 
are  to  provide  for  the  payments  In  a  particu- 
lar way  would  relieve  them  from  making  the 
payments  altogether.  Within  the  principles 
decided  In  the  Williams  and  McGregor  Cases 
and  in  Harris  v.  Edwards  County,  132  Pac. 
206,  all  the  contracts  are  credits  of  the  ven- 
dor and  subject  to  taxation.  No  other  ques- 
tion is  presented. 

The  cause  Is  remanded,  with  directions  to 
modify  the  jadgment  In  accordance  with 
these  viewa  All  the  Justices  concurring. 


DATIS  T.  MBliTIK. 
(Supreme  Court  of  Kansas    May  10,  I&IS.) 

Appeal  from  District  Court,  Shawnee  County. 

Action-  by  W.  B.  Davis  against  Julia  A.  Mel- 
Tin.  Judzment  for  defendant^  and  plaintiff  ap- 
peals. Affirmed. 

J.  J.  Schenck,  of  Topeka,  and  Davis  ft 
Holmes,  of  Kansas  City,  Mo.,  for  appellant.  D. 
H.  Branaman  and  J.  B.  lArimer,  both  of  To- 
peka,  for  appellee. 

PER  CURIAM.  If  the  jury  believed  the  evi- 
dence produced  by  the  defendant,  instead  of 
that  produced  by  the  plaintiff,  they  were  abun- 
dantly juBtilied  in  drawing  the  inferences  em- 
bodied in  the  second  and  third  findings  of  fact 
The  evidence  for  the  defendant  is  not-  inherent- 
ly incredible.  It  was  believed  by  the  jury  who 
■aw  and  heard  the  witnesses,  and  the  jury's  es- 
timation of  it  has  been  approved  by  the  trial 
court  Consequently  this  court  will  not  inter- 
fere. 

It  is  true  that  the  defendant  did  not  offer  to 

return  the  policies,  in  tlie  sense  of  making  a 
tender  of  them ;  but  when  tlie  agent  said  he 
would  like  for  the  defendant  to  keep  the  poli- 
cies, that  they  were  a  good  investment,  and 
that  he  coold  fix  it  up  all  right  for  her,  she 
told  him  she  could  do  nothing  of  the  kind.  The 
difference  between  offering  to  return  tbe  poli- 
cies and  declaring  that  she  could  not  keep  them, 
when  asked  to  do  so,  is  not  so  great  as  to  de- 
prive finding  No.  6  of  all  support  Certainly 
passion  and  prejudice  on  the  part  of  the  jury 
are  not  disclosed. 

The  question  whether  or  not  the  defendant 
was  bound  by  the  receipts  and  the  certificate 
which  she  signed  did  not  depend  upon  her  read- 
ing or  not  reading  them,  but  upon  whether  or 
not  her  conduct  was  induced  by  fraad,  deceit, 
and  false  representations. 

The  Jury  were  adequately  and  correctly  in- 
structed. 

Tbe  judgment  of  the  district  court  Is  affirmed. 
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AKDEBSON  t.  KOKEHEBN  PAa  B.  00. 
et  sL  (Soprema  Court  of  Montana.  Jan.  7, 
1913.)  ^pesl  from  District  Court.  Mlasoula 
CoaotT ;  r.  C.  Webster  Judge.  Ounu  ft  Raich, 
of  Heien«,  for  appeltanta.  Harry  H.  JParsoUt 
ot  Hiasonla,  and  Jolm  H,  Tolan.  of  Hissonla, 
and  Walsh  ft  Nolan,  of  Bdena,  for  respondent. 

PER  CURIAM.  Purfluant  to  atipulation  t>e- 
tweeu  coungel  for  the  respectlTe  parties,  It  la 
ordered  that  the  appeal  herein  and  it  la 
hereby,  diwnliied. 


JENKINS  T.  CARROLL.  (Supreme  Court 
of  Montana.  Oct  28,  1912.)  Appwl  from  Dis- 
trict Court,  Silver  Bow  County.  Nolan  &  Don- 
ovan and  A.  B.  Melsner,  both  of  Batte,  for  ap* 
pellaut 

PER  CURIAM.  Upon  dtw  consideration  of 
respondent's  motion  to  dismiss  the  appeal  here- 
in, it  is  hereby  ordered  that  ttw  appeal  be,  and 
the  same  la  hereby,  dismissed. 


O'ROUBKB  T.  GRAND  OPERA  HOUSE 
00.  (Supreme  Court  of  Montana.  Jan.  20, 
1913.)  Appeal  from  District  Court.  Silver  Bow 
County;  John  B,  McCleman,  Judge.  Ches. 
O'Donnell,  Jaa.  E.  Murray,  and  Alex,  lilacksl. 
all  of  Butte,  for  appellant  L.  O.  BTans  and 
John  B.  Corette,  bou  of  Butte,  for  respondent 

PER  CURIAM.  Respondent's  modon  to  dis- 
miss the  appeal  from  the  judnnent  herein  is 
hereby  granted,  and  said  appeal  is  accordingly 
dismissed. 


PRHUITT  T.  NORTHERN  PAC.  R.  CO. 
(Supreme  Court  of  Montana.  Sept.  10,  1912.) 
Appeal  from  District  Court,  Broadwater  Coun- 
ty;  W.  R.  C.  Stewart,  Judge.  Gunu  ft  Rasch, 
(A  Helena,  for  apiiellant 

FEB  CURIAM.  Appellant's  motion  to  dis- 
miss Its  appeal  herein  la  hereby  granted,  and 
the  appeal  dlamlssed. 


STATE  ex  reL  WHITE  t.  DISTRICT 
COURT  OF  FOURTH  JUDICIAL  DIS- 
TUIOT  et  al.  (Supreme  Court  of  Montana. 
Jan.  27.  1913.)  Onginal  application  for  writ 
of  prohibition.  A.  B.  Alnaworth.  of  Thompscm 
Falla,  and  John  G.  Brown,  of  Helena,  tor  rela- 
tor. 

PEB  CURIAM:  Relator's  application  for  a 
writ  of  prohibition  is  this  day  by  the  court  de- 
nied. 


STONEW)RDEAN-WELLS  CO.  v.  GOLD- 
BERG et  al.  (Supreme  Court  of  Montana. 
Dec.  12.  1912.)  Appeals  from  District  Court. 
Park  County ;  J.  F.  O'Connor,  Judge.  Nichols 
&  Wilson,  of  Billings,  for  appellants. 

PER  CURIAM.  Respondent's  motion  to  dis- 
miss the  appeals  herein  Is  hereby  sustained, 
and  the  appeals  an  accordingly  usmisaed. 


COOK  r.  STATE.  (Criminal  (3ourt  of  Ap- 
peals  of  Oklahoma.  May  9, 1913.)  Appeal  from 
Gnrfield  County  Court;  Wlnfield  Scott  Judge. 
Walt  Cook  was  convicted  ot  violating  the  pro- 
hibitory law,  and  appsala^    AfBmwJ.   W.  0. 


Cromwell,  of  Enid,  tor  plaintiff  In  mor,  Tha 
Attorney  General,  for  the  State. 

PER  CURIAM.  The  plalntifr  In  error  was 
convicted  in  the  county  court  of  Garfield  county 
of  the  offense  of  unlawfully  selling  intoxicating 
liquors.  September  30,  1911,  he  waa  sentenced 
to  serve  a  term  of  150  days  in  the  county  jail 
and  to  pay  a  fine  of  '$200.  To  reverse  this  Jndx- 
ment  there  was  filed  in  this  court  January  B. 
1912,  a  petition  in  error  with  caBe-oi&de.  Ji>om 
a  careful  examination  of  the  record,  it  is  ap- 
parent that  the  several  assignments  of  error 
are  without  merit  The  information  was  snffi- 
cient  Two  witnesses,  George  Hennington  and 
Tom  Seaton,  testified  for  the  stete  that  they 
bought  bottled  beer  in  the  defendant's  place  of 
business  during  the  month  of  June.  I9ll.  and 
there  is  evidence  of  the  payment  by  the  defend- 
ant of  the  special  tax  required  of  liquor  dealers 
by  the  United  SUtes  on  December  10,  1910, 
which  did  not  expire  until  the  end  of  the  fol- 
lowing June.  There  was  no  evidence  offered 
on  buialt  ot  the  defendant  The  judgment  ia 
affirmed. 


BARLEY  T.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  May  10,  1913.)  App»I 
from  Oklahoma  County  (3onrt ;  John  W.  Hay- 
son,  Judge.  Orson  L.  Barley  was  convicted  of 
viouting  the  prohibitory  law,  and  appeals.  Af- 
firmed. Pruiett,  Wilson  ft  Snigg8,.of  Okla- 
homa City,  for  plaintiff  in  error.  Smith  C 
Matson  and  E.  Q.  SpUman,  Asst  Attys;  QvxL, 
for  the  State. 

PEB  CUBIAM.  The  plaintiff  in  error,  Or- 
son L.  Earley,  was  tried  and  convicted  In  the 
county  court  of  Oklahoma  county  in  September. 
1911,  on  a  charge  of  having  the  unlawful  poe- 
session  of  intoxicating  Uquon  with  intent  to 
sell  the  same,  and  his  punishment  fixed  at  a 
fine  of  $250  and  ImprisonmeDt  in  the  county 
jail  for  a  period  of  90  days.  The  appeal  was 
filed  in  this  court  on  December  30. 1911.  Briefs 
were  filed  by  the  state  on  May  24.  1912.  No 
briefs  have  been  filed  on  behalf  of  the  plaintiff 
in  error,  and  no  appearance  made  for  oral  ar- 
gument The  record  bas  been  examined  tot 
fundamental  error,  and,  none  appearing,  the 
judgment  ot  the  trial  court  is  antrmed. 


FINLET  v.  STAl^  (Criminal  Coxat  ot  Ap- 
peals of  Oklahoma.  April  6,  1913.)  App^ 
from  Greer  County  Court;  Jarret  Todd,  Judge. 
Fred  Finley  was  convicted  of  violating  the  pro- 
hibitory law,  and  appeals.  Dismissed.  Eagin 
&  Eagin.  of  Shawnee,  for  plaintiff  in  error.  C 
J.  Davenport,  Asst  Atty.  Gen.,  for  the  State. 

PER  CUBIAM.  The  plaintiff  in  error,  Fred 
Finley,  was  convicted  at  the  July,  1911,  term 
of  the  county  court  of  Greer  conn^  on  a  charge 
of  violating  the  prohibitory  law,  and  on  the 
30th  day  of  August  thereafter  judgment  was 
pronounced  by  the  court  imposing  a  punishment 
of  30  days'  imprisonment  and  a  fine  of  $50. 
Time  was  given  and  extended  within  which  to 
file  this  appeal,  amounting  to  120  days,  the 
statutory  limit  The  appeal  was  not  filed  in 
this  court  until  the  SOth  day  of  December.  1911, 
more  ttian  120  days  after  the  rendition  of  the 
judgment  The  appeal  not  having  been  filed 
within  the  time  provided  by  the  statute,  we  an 
without  jurisdictioq  to  review  the  enrora  com- 
plained of,  and  upon  motion  of  tiia  Attoauir 
Gweral  Um  appeal  !■  illwnliwil 
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HILL  T.  CITT  OF  KINOMSHEB.  (Crimi- 
nal Court  of  AppealB  of  Oklahoma,  itaaob  22, 
iei3.)_ Appeal  from  Einfffisher  GDunt;  Court; 
Jno.  W.  Gntbam.  Jadve.  R.  G.  Hill  was  con- 
victed of  a  Tlolation  of  an  ordinance  of  the  Gi^ 
of  KiDgflaher,  and  appeals.  Afflrmed.  D.  K. 
CDoninghain,  of  KiDgnsher,  for  plaintiff  In  er- 
ror. Sobn  T.  Bradley,  Jr.,  of  Kinfflslier,  for 
defendant  In  error. 

PB9t  CURIAM.  The  plaintiff  In  error,  R. 
G.  Hill,  was  tried  and  convicted  in  the  police 
court  of  the  city  of  Kiocfieher  on  a. charge  of 
violating  a  dtr  oxAnauce,  and  appealed  to  the 
county  conrt,  where  be  was  again  tried  and  con- 
victed, and  Judgment  pronounced,  imposing  a 
fine  of  $10  and  coota.  From  this  judgment,  tho 
appeal  is  to  this  court  We  have  carefully  con- 
sidered the  record  and  the  briefs  in  this  case, 
and  an  of  the  opinion  that  the  judgment  of  the 
trial  court  la  Just  and  right  It  is  therefore 
afflrmed* 


EAc  parte  HOLDEN.  (Criminal  Omrt  of  Ap- 
peals  of  Oklahoma.  April  5,  1913.)  Petition  of 
L<»ttie  Holden  for  writ  of  habeas  corpui.  Dis- 
missed.  AL  J.  Jennings,  for  petitioner. 

PER  CURIAM.  TfalB  is  a  petition  for  the 
writ  of  habeas  corpus,  filed  in  tola  court  <m  the 
30th  day  of  September,  1911.  The  petition  was 
never  presented  to  tiiis  court,  nor  to  the  pre* 
Biding  judge  thereof.  It  is  based  upon  the  con- 
tention that  the  petitioner  was  convicted  in  the 
district  court  of  Oklahoma  county  on  a  charge 
of  manslaDghter  and  sentenced  to  20  years*  im- 
prisonment In  the  state  penitentiary,  tl»t  bail 
was  fixed  in  the  sum  of  $20,000.  and  that  said 
ball  was  excessive.  There  has  been  no  appeal 
perfected  in  this  court  from  the  original  judg- 
ment and  tiie  time  has  long  rinee  lapsed  in 
which  this  appeal  eonld  have  been  taken.  The 
writ  of  habeas  corpus  is  not  the  proper  remedy 
in  this  class  of  cases  anyway,  and  in  all  prot>- 
abiUty  counsel  abandoned  this  application,  as 
well  as  an  eiffort  to  appeal  from  the  original 
judgment  The  petition  does  not  state  grounds 
for  relief  and  is  dismissed  for  want  of  prose- 
cntlon. 


KYLB  V.  STATS.  (Criminal  Court  of  Ap- 
PmIs  of  Oklahoma.  Moy  10,  1913.)  Appeal 
from  Oklahoma  County  Court;  John  W.  Hay- 
son.  Judge.  Sam  Kyle  was  convicted  of  violat- 
ing the  prohibitory  law,  and  appeals.  Modified 
and  affirmed.  Jennings  ft  Levy,  of  Oklahoma 
Gitr,  for  plaintiff  in  ermr.  Smith  C.  Matson 
ana  BL  Q*  BpUman,  Asst  Attjrs.  Gen.,  for  the 
State. 

PER  CURIAM.  The  plaintiff  in  error,  Sam 
Kyle,  was  tried  and  convicted  at  the  October, 
1911,  t«m  ot  tile  county  court  of  Oklalioma 
county  on  a  charge  of  having  the  unlawful  poa- 
eession  of  intoxicating  liquor  with  intent  to  sell 
the  eaae,  and  hts  punishment  fixed  at  confine- 
ment in  the  county  jail  for  a  period  of  three 
months  and  the  payment  of  a  fine  of  $260  and 
costs.  Upon  a  carefnl  examination  of  the  record 
we  think  the  jndgment  should  be  affirmed.  It 
appears,  however,  that  the  trial  court.  In  enter- 
ing the  judgment,  provided  for  the  imprison- 
ment of  the  plaintiff  in  error  for  the  payment 
of  the  costs.  The  judgment  as  to  the  Imprison- 
ment and  fine  should  stand,  but  that  portion 
providing  for  the  Imprisonment  of  the  plaintiff 
in  error  until  the  coats  are  paid  exceeds  the 
authority  of  the  court,  and  the  judgment  is 
therefore  modified  by  striking  out  taat  portion. 
The  trial  court  should  read  the  opinion  of 
this  court  in  Ex  parte  Jake  Harry,  o  Okl.  Cr. 
1»^  117  Pac  m.  and  follow  the  doctrine  there- 
in ennndatBd  in  impodDg  fines  and  coats.  The 
judgment,  u  nodifled,  la  aflrmad* 


KTLE  T.  STATB.t  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  May  10,  1918.)  Appeal 
from  Superior  Court,  Logan  County;  S.  S. 
Lawrence,  Judge.  Charles  Kyle  was  convicted 
of  Tiolating_tbe  prohlbitoir  law,  and  a]H>eals. 
Affirmed.  H.  O.  Olds,  of  Guthrie,  for  plaintiff 
in  error,  Charles  West,  Atty.  Gen.,  and  John 
Adams,  of  Guthrie,  Co.  Atty.,  for  the  State. 

PBB  CURIAM.  The  plaintiff  In  error, 
ChariM  Kyle,  was  tried  and  convicted  at  the 
July,  1011,  term  of  the  superior  court  of  Logan 
county  on  a  charge  of  selling  intoxicating  liquor, 
and  his  punishment  fixed  at  imprisonment  in 
the  coun^  jail  for  a  period  of  30  days  and  a 
fine  of  $50.  W'e  have  carefully  examined  the 
record,  and  find  no  sufficient  reason  (or  interfere 
log  with  the  ji^gment  of  the  trial  court,  and 
it  is  tfaextiEore  affirmed. 


MATER  et  al.  r.  STATB.t  (Criminal  Court 
of  Appeals  of  Oklahoma.  May  1^  1913.)  Ap- 
peal from  Superior  Court,  Logan  Cwunty;  S.  S. 
Ijawrence,  Judge.  Dan  Mater  and  E.  Il  Brown 
were  convicted  of  violating  tiie  prohibitory  law, 
and  appeal  Affirmed.  H.  G.  Olds,  of  Guthrie, 
for  plaindlb  in  error.  Smith  0.  Matson  and  EL 
G.  Spilman,  Asst  AttysL  (3en.,  for  the  State. 

PER  CURIAM.  The  plaintiffs  in  error,  Dan 
Mater  and  E.  L.  Brown,  were  tried  and  convict- 
ed at  the  Jnly,  1911,  term  of  the  snpeiior  court 
of  Logan  county  on  a  charge  of  unlawful  pos- 
session of  intoxicating  liquors  with  intent  to  sell 
the  same.  The  punishment  of  the  plaintiff  in 
error  Dan  Mater  was  fixed  at  a  fine  of  $850  and 
Imprisonment  In  the  count?  jail  for  a  period  of 
60  days,  and  that  of  plaintiff  in  error  E.  L. 
Brown  at  a  fine  of  $50  and  30  days'  imprison- 
ment We  have  carefully  examined  the  record, 
and  find  no  error  sufficient  to  justify  a  reversal. 
The  judgment  ii  therefore  affirmed. 


Ex  parte  RIVERS.  (Criminal  Conrt  of  Ap- 
peals of  Oklahoma.  April  28,  1913.)  Petition 
for  writ  of  habeas  corpus  by  Emma  Rivera. 
Petition  sustained,  and  petitioner  ordered  ad- 
mitted to  bail.  F.  E.  Riddle,  of  Chickasba.  for 
petitioner.  Oscar  Simpson,  Co.  Atty.,  and  6. 
F.  Holding,  Asst  Co.  Atty.,  both  of  Chickasba, 
for  the  State. 

PER  CURIAM.  Petitioner  being  confined  in 
the  county  jail  of  Grady  county,  Okl.,  has  ap- 
plied for  the  iesuance  of  a  writ  of  habeas  cor- 
pus In  order  that  she  may  be  admitted  to  bail 
pending  trial  on  said  charge.  This  application 
is  made  upon  two  grounds:  First  that  the 
proof  is  not  evident  or  the  presumption  great 
that  petitioner  is  guUty  ol  the  crime  of  which 
she  is  charged ;  second,  that  petitioner  is  afflict- 
ed with  a  chronic  disease,  which  has  been  great- 
ly a^nivated  by  her  imprisonment,  and  that 
her  continued  confinement  in  the  coun^  jail  of 
Grady  county  pending  her  final  trial  upon  said 
charge  will  result  in  a  serious  and  permanent 
Impairment  of  her  health.  This  court  expresses 
no  opinion  as  to  the  guilt  or  Innocence  of  peti- 
tioner, but  upon  a  consideration  of  the  entire 
record,  in  view  of  the  health  of  petitioner,  the 
court  is  of  the  opinion  that  she  should  be  ad- 
mitted to  bail  in  the  sum  of  $10,000.  It  is 
therefore  ordered  that  the  application  for  writ 
of  habeas  corpus  be  sustained,  and  that  peti- 
tioner be  admitted  to  bail  in  the  sum  of  $10,- 
000,  to  be  approved  by  the  clerk  of  the  district 
court  ot  Grady  county. 


SANDERS  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahnma.  May  14,  1013.)  Appeal 
from  McCurtaln  County  Court;  E.  E.  Cochran, 
Judge.  Harry  Sanders  was  convicted  of  violat- 
ing the  prohibitory  law,  and  appeals.  Affirmed. 
H.  P.  Hoaey  and  Steel.  Lake  ft  Head,  all  of 

t  Rebearlng  denied  May UU. 
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Idabel,  for  olidntiff  In  error.  Smith  O.  Bfataon 
and  O.  J.  I&Tenport,  Asgt  Attys.  Gen.,  for  the 

Htate. 

FEB  CURIAM.  The  plaintiff  in  error,  Har- 
ry Sanders,  was  tried  and  convicted  at  the  Ju- 
ly, 1912,  term  of  the  county  court  ot  McCurtain 
county  on  a  charge  of  haTing  the  tmlawful  pos- 
session of  intoxicating  liquor  vith  intent  to  sell 
the  same,  and  his  punishment  fixed  at  impria- 
onment  in  the  county  jail  for  a  period  of  30 
days  and  a  fine  of  $50.  Ui>on  a  careful  exami- 
nation of  the  record,  we  find  no  error  sufficient 
to  justify  a  reversal  of  the  judgment  of  the  trial 
court.  It  is  therefore  affirmed.  The  clerk  ifl 
directed  to  issue  the  mandate  iuitanter. 


SINDEBSON  T.  STATE.  TITTLE  et  aL  t. 
SAME  (three  catea).  (Orimlnal  Court  of  Ap- 
peal! of  Oklahoma.  Ifarch  8,  1013.)  Appeal* 
from  Garfield  and  from  Craig  County  Courts. 
B.  L.  Sinderson,  Otis  Tittle  and  T.  W.  Pritch- 
ett  (in  two  cases)  and  Otis  Tittle  and  Charles 
Webb  were  convicted  of  violatioDS  of  the  pro- 
hibitoiT  law,  and  appeal  Dismissed  as  to  all 
but  Webb  and  Prltchett.  Bush  &  Smith,  of 
Enid,  for  appellant  Sinderson.  James  S.  Dav- 
enport, of  Vlnita,  for  other  appellant-  The 
Attorney  General,  for  the  State. 

PER  CURIAM.    It  having  been  made  to  ap- 

Sear  to  the  satisfaction  of  this  court  that  B.  L. 
Inderson,  the  appellant  in  cause  No.  A — 1686 
is  a  fugitive  from  justice,  and  therefore  Is  not 
subject  to  the  junsdiction  of  this  court,  and 
that  appellant  Otis  Tittle,  in  causes  numbered 
A— 1538,  A— 1646,  and  A— 1647.  is  a  fugitive 
from  justice,  and  is  not  subject  to  the  jurisdic- 
tion of  this  court,  it  is  therefore  ordered  by  the 
court  that  said  appeals  of  B.  L.  Sinderson  and 
Otis  Tittle  be  dismissed.  But  in  cause  No.  A— 
1538  and  A— 1647  the  appeals  of  T.  W.  Prltch- 
ett are  not  to  be  affected  by  this  order.  In 
cause  No.  A— 1647  the  appeal  of  Charles  Webb 
is  not  to  be  affected  by  tills  order.  Mandates 
will  issue  at  once  in  the  cases  figainst  Otis  Tit- 
tle and  B.  L.  Sinderson. 


TOMERLDi  v.  STATE.  (CHminal  CJourt  of 
Appeals  of  Oklahoma.  April  6,  1913.)  Appeal 
from  Oklahoma  County  (3oart;  John  W.  Hay- 
son,  Judge.  Jess  Tomerlin  was  convicted  of 
operating  a  gambling  game,  and  appeals.  Re- 
versed. Pruiett,  Sniggs  &  Wilson  and  Kistler, 
McAdams  &  Haskell,  all  of  Oklahoma  City,  for 
plaintiff  in  error.  .  Smith  C  Mataon,  Asst  Atty. 
Gen.  (Herbert  M.  Peck,  of  Oklahoma  City,  of 
counsel),  for  tbe  State. 

PER  CURIAM.  Plaintiff  in  error,  Jess 
Tomerlin,  was  convicted  at  tbe  January,  1912, 
tarm  of  the  county  court  of  Oklahoma  county 
on  a  charge  of  operating  a  roulette  wheel,  and 
his  punishment  fixed  at  a  fine  of  $1,000  and  im- 
prisonment in  the  county  jail  for  a  period  of 
four  montliB.  This  is  a  companion  case  to  tbe 
Cecil  Proctor  Case,  130  Pac.  819,  decided  at 
tbe  present  term  of  coort.  For  tbe  reasons 
given  in  that  case,  tbe  judgment  in  this  case  is 
reversed,  and  the  cause  remanded,  with  direc- 
tion to  the  trial  court  to  grant  a  new  trial  and 
require  the  county  attorney  to  file  a  propn  in- 
formation and  proceed  according  to  law. 


Ex  parte  WARNER,  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  April  6,  1913.)  Petition  of 
Charles  Warner  for  writ  of  habeas  corpus, 
nismiased.  See,  also.  129  Pac.  708.  D.  P. 
Farrell,  of  Okmulgee,  for  petitioner, 

PER  CURIAM.  This  cause  coming  on  to  be 
heard  upon  a  motion  of  the  petitioner  request- 
Ing  that  his  petition  be  dlnnlssed,  upon  due 
consideration  by  the  court  the  request  is  grant- 
ed, and  the  petition  for  tfie  writ  of  habeas  cor- 
pus dismissed. 


WBLDON  et  al.  t.  STATE.  (Criminal  Court 
of  Appeals  of  Oklahoma.  March  e.  1913.)  Ap- 
peal from  District  GonrtWjuoner  County ;  K. 
C.  Allen,  Judge.  Claud  H.  Weldon  and  another 
were  convicted  of  contempt,  and  appeal.  Re- 
versed and  remanded.  Robert  F.  Blair  and 
Hennr  M.  Brown,  both  of  Wagoner,  for  plain- 
tiffs in  error.  Ghas.  West,  Atty.  Gea»  Smith 
C.  Matson,  Asst  Atty.  Gen.,  and  Jos.  h.  Hull. 
Sp.  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiffs  in  error  were 
by  proper  proceedings  under  tbe  statute  (section 
14,  c  70,  Sess.  Laws  1911)  enjoined  as  owners 
of  a  building,  known  as  the  Central  Drug  Com- 
pany Building,  in  the  city  of  Wagoner,  from 
keeping  or  permitting  to  be  kept  on  said  prem- 
ises intoxicating  liquors  for  unlawful  sale.  Up- 
on affidavit  of  the  coun^  attorney,  chargins 
tbem  with  contempt  of  court  in  violating  the 
terms  of  the  injunction,  an  order  of  attachment 
was  issued  to  the  sheriff,  and  they  were  im- 
mediately arrested  and  brought  liefore  the  court, 
and  tbe  case  was  called  for  trial,  whereupon 
counsel  for  plaintiffs  in  error  demanded  a  trial 
by  jury,  which  demand  was  then  and  there  de- 
nied by  the  court  and  exceptions  allowed,  aod 
the  trial  proceeded.  Upon  the  hearing  tbe  court 
found  that  plaintlffB  in  error  had  violated  the 
terms  of  the  injunction,  and  were  in  contempt 
of  court,  and  subject  to  Imprisonment  therefor, 
and  adjudged  that  they  be  confined  in  the  coun- 
ty jail  for  a  term  of  three  months  each  and 
pay  a  fine  of  |2S0  each.  They  gave  notice  of 
appeal,  and  awed  to  be  admitted  to  bail  pend- 
ing appeal,  which  request  was  denied  by  tbe 
trial  court  An  appeal  was  properly  perfect- 
ed, and  an  order  made  by  this  court  granting 
supersedeas  pending  the  determination  of  said 
appeal.  The  only  question  presented  was  pass- 
ed upon  by  this  court  in  the  companion  case 
of  Nichols  et  aL  v.  State,  8  Okt  Cr.  — )  129 
Pac.  673.  Unquestionably  the  court  erred  in 
denying  the  demand  of  the  defendants  for  a 
trial  by  jury.  For  tbe  reasons  given  in  tbe 
opinion  in  the  Nichols  Case,  the  judgment  of 
conviction  is  reversed. 


WILSON  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  March  11,  1913.)  Ap- 
peal from  Murray  Connbr  Court;  Harry  W. 
Fielding.  Judge.  Homer  Wilsou  was  convicted 
of  a  violation  of  tbe  prohibition  law,  and  ap- 

Eeals.  Dismissed.  W.  N.  Lewis,  of  Davis,  and 
Imanuel  &  Broadtrent  of  Sulphur,  for  plain- 
tiff in  error.  Chas.  West,  Atty.  Gen.,  and 
Smith  C.  Matson  and  B.  G.  Si^lman,  AaaL 
Attys.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  In  error.  Homer 
Wilson,  was  convicted  of  a  violation  of  the  pro- 
hibition laws,  and  was  on  November  9,  1911^  in 
accordance  with  the  verdict  of  the  Jury,  sen- 
tenced to  serve  a  term  of  30  dt^s  in  tbe  coun- 
ty jail  and  to  pay  a  fine  of  $50.  To  reverse 
tills  judgment,  an  appeal  was  perfected.  Plain- 
tiff in  error  has  film  a  motion  to  dismiss  his 
appeal  for  tiie  following  reascms:  First,  that 
he  has  been  surrendered  by  his  bondsmen  and 
is  now  in  the  county  jail ;  second,  tiiat  he  is 
arranging  to  apply  to  the  Clovemor  for  a  parole. 
Tbe  motion  to  dismiss  the  appeal  Is  allowed, 
and  tbe  app^  is  hereby  dismissed.  Handate 
will  issue  forthwith. 


Ex  parte  WOODARD  et  al.  (Criminal  Court 
of  Appeals  of  Oklahoma.  March  8,  1913.)  Pe> 
tition  of  Clifford  Woodard  and  others  for  writ 
of  habeas  corpus.  Bail  granted  as  to  Clifford 
Woodard,  and  denied  as  to  other  petitioners. 
Ed.  M.  Frye  and  Curtis  &  Pitehford,  all  ol 
Sallisaw,  for  petitioners.  T.  F.  Shackelford 
Co.  Atty.,  of  Sallisaw,  opposed. 

PER  CURIAM.  This  is  a  petition  for  thf 
writ  ot  habeas  corpus  on  the  part  ol  GlUb>r4 
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Woodard*  Barney  Tlsher,  Bdward  Satiders, 
Wolf  Porter,  Ernest  Williams,  and  Felix  Lee, 
who  are  in  t^e  CQstody  ot  the  sheriff  of  Se- 
quoyah couotr,  for  the  purpose  ot  bein^  ad- 
mitted to  biUJ.  Ball  of  Clifford  Woodard  ia 
fixed  at  $1(^000.  Bail  it  denied  aa  to  the  other 
petitioncra. 


MOORE  MIYANAOA  et  aL  (Supreme 
Court  of  WaBhinston.  Feb.  28,  1913.)  Depart- 
ment 2.  Appeal  from  Superior  Court,  King 
County:  Everett  Smith,  Judse.  Action  by 
Lillian  Moore  against  K.  Miyanaga  and  others, 
partners  doing  business  under  the  firm  name 
of  the  Rose  Grocery  Company.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  Affirm- 
ed. Walter  A.  Keene,  of  Seattle,  for  appel- 
lants. Daniel  Landon  and  J.  G.  Baley,  both  of 
Seattle,  for  respondent 

PER  CURIAM.  This  is  an  action  for  pei^ 
sonal  injuries.  The  cause  was  tried  to  the 
court  without  a  jnry,  and  findings  of  fact  were 
made  as  follows:  "(1)  That  the  defendants,  K. 
Miyanaga,  S.  Takahashi.  and  K.  Nakanishi, 
are  now  and  at  all  times  herein  mentioned  were 
partners  doing  business  under  the  firm  name 
and  st^le  of  Rose  Grocery  Company.  ^  That 
on  or  about  Um  ISth  day  of  Itaieii,  101%  the 


plaintiff  was  injored  in  the  store  of  the  defend- 
ants at  1000  Howell  fetreet,  in  the  city  of  Seat- 
tle, Wash.,  through  the  negligent  and  careless 
acts  of  the  defendants  and  their  servants  and 
agents  in  maintaining  and  leaving  open  an  un- 
guarded trapdoor  in  the  floor  ot  said  store, 
thereby  causing  the  plaintiff  to  fall  through 
said  open  space,  through  no  negligence  or  care- 
lessness on  her  part,  and  sprain  her  left  ankle 
and  strain  and  injure  the  ligaments  therein. 
That  said  injury,  caused  aa  aforesaid,  caused 
the  plaintiff  mudi  physical  and  mental  pain 
and  suffering  and  was  a  severe  shock  to  her 
nervous  system.  (3)  That  on  account  of  the 
injuries  received  as  aforesaid  plaintiff  has  been 
obliged  to  expend  the  sum  of  $10  for  doctor's 
bills,  and  has  been  farther  damaged  on  accoant 
of  tne  physical  pain  and  suffering  and  mental 
anguish  caused  by  the  Injuries  aforesaid, 
amounting  in  all,  including  the  physician's  serv- 
ices, to  the  sum  of  $70.*'  Motion  for  a  new 
trial  being  made  and  oTermled.  Jn^nnoit  was 
entered  in  favor  of  the  plaintiff.  The  defend- 
ants appeal.  From  a  reading  of  the  transcript 
of  the  evidence  aa  contained  in  the  statement 
of  facts,  we  are  unable  to  say  that  the  find- 
ings of  the  superior  court  are  not  sustained  by 
the  weight  of  the  testimony.  The  judgment  will 
therefore  be  affirmed. 
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ABANDONMENT. 

See  Ck>Dtracta,  f  256;  EmiDeot  Domaim  |  246. 

ABATEMENT. 

See  Intoxtcatliw'  Uqnon,  U  2S9,  260:  Noi- 
sance.  |  72;  WDla,  |  812. 

ABATEMENT  AND  REVIVAL 

n.  AMOTKER  AOnOH  PBRSINO. 

I  rs  (Wash.)  Though  at  the  time  of  a  plea  of 
abatement  the  prior  action  vac  pending,  it  can- 
not be  held  to  liave  been  Tezatioos,  wqere,  at 
the  time  of  the  trial  on  the  merits,  the  prior 
artloa  had  been  dismiawd  without  pnjndice.— 
Wright  V.  Snydam,  Ul  P.  289. 

ABORTION. 

See  Criminal  Law,  |  678. 

ABSTRACTS. 

See  Appeal  and  Error,  |  692. 

ACCEPTANCE. 

See  Acconnt  Stated.  1  6;  Frauds,  Statute  of, 

I  89. 

ACCESSION. 

See  Fixtnrea. 

ACCOMMODATION  PAPER. 

See  Bills  and  Notes,  »  246-260,  519,  B80,  S84, 

639. 

ACCOMPLICES. 

See  Criminal  Law,  H  C07-filO,  814. 

ACCORD  AND  SATISFACTION. 

See  Payment. 

I I  (NeT.)  To  support  a  plea  of  accord  and 
satisfaction,  it  must  dearly  appear  from  the 
evidence  that  diere  was  In  fact  a  meeting  of 
the  minds  of  the  parties  on  that  point,  and 
the  proof  may  not  depend  on  the  constmction 
that  may  be  placed  on  a  statute.— Wolf  r. 
Hamboldt  County,  181  P.  964. 

1 10  (Nev.)  A  party  who  accepts  tlie  amount 
allowed  on  bis  claim  against  a  county  ta  not 
estopped  from  recoTering  tiie  part  disallowed, 

Doless  the  acceptance  was  under  circumstances 
disclosing  a  settlement  or  compromise  of  the 
matters  in  dispute. — ^Wolf  v.  Humboldt  Coun- 
ty, 131  P.  964, 

}26  (Nev.)  A  party  seeking  to  avail  him- 
[  of  a  plea  of  accord  and  satlatectloD  baa 
the  burden  of  proving  clearly  a  meeting  of 
the  minds  of  the  parties,  accompanied  by  a 


Buffldent  consideratiML— W<d(  T.  Humboldt 
County,  181  P.  964. 

ACCOUNT. 

See  Account  Stated ;  Brokers,  |  49 ;  Ezecatots 
and  Administrators,  i  469;  Guardian  and 
Ward.  S  146;  Prindpal  and  Agent,  |  78; 
Tenancy  in  Gommtn,  |  87. 


ACCOUNT  STATED. 

IS  (Colo.i^.)  An  account  win  not  be  en- 
forred  as  an  account  stated  unless  it  appears 
that  there  was  a  mutual  examination  of  the 
claims  of  each  other  by  the  parties,  and  a  mu- 
tual agreement  nQderstandingly  made  as  to  the 
correctness  of  the  allowance  and  disallowance  of 
the  respective  claims  and  the  balance  a*  struck. 
—Roaenbaum  v.  McBwen,  131  P.  780. 

J 6  (CaLApp.)  An  account  rendered  and  re- 
aed  for  25  days  without  objection  is  deemed 
accepted,  conceded  to  be  correct,  and  constitutes 
an  account  stated.— Atkinson  v.  Golden  Gate 
Tile  Co.,  181  P.  107. 

1 8  .(CoIo.App.)  An  account  stated  la  <mly 
prima  facie  evidence  of  its  ovm  correctness,  and 
may  be  impeached  in  an  original  pn>ceeding  in 
eqiUty,  or  may  be  overthrown  when  put  forward 
as  a  defense  in  the  same  action.- Rosenbanm  v. 
McDweu,  131  P.  780. 

{  18  (Colo.App.)  Where  an  acconnt  stated  was 
pleaded  by  defendants  and  denied  Iqr  plaintiff's 
reply,  the  pleading  was  sufficient  to  justi^ 
proof  that  there  was  no  mutual  statement 
accounts  between  the  parties.— Bosenbatun  v. 
McKwen,  131  P.  780. 

I  19  (Cal.App.)  Evidence  A«ld  soffident  to 
warrant  a  finding  that  there  wo  an  account 
stated  between  the  parties.- Atkinson  t.  Golden 
Gate  Tile  Co.,  131  P.  107. 

In  an  action  on  an  acconnt  stated,  evidence 
held  to  warrant  a  flodiDg  that  defendant  had 
impliedly  agreed  to  pay  interest  on  unpaid  bal' 
anoes  at  10  per  cffiL— Id. 

1 19  (CaLApp.)  That  the  acconnt  admitted 
in  evidence  had  become  an  acconnt  stated  is 
not  shown  by  one's  testimony  that  be  present- 
ed defendant  with  "an  itemized  bill  of  the  whole 
account,  a  similar  bill  to  what  Is  here,"  and 
Uiat  defendant  never  disputed  it;  he  also  tes- 
tifying that  it  was  not  a  copy  of  the  account 
admitted  in  evidence,  and  not  testifying  what 
was  the  balance  shown  by  the  account  that 
was  preaented.— Chandler  v.  Bobinett,  131  P. 
891. 

ACTION. 

See  Abatement  and  Berlval;  Lis  Pendens. 


For  eaags  la  Dee.  Dig.  *  Am.  Dig.  Ksy  Ne.  SsrlM  A  lodaxas  ssa  sams  lopls  and  aeetloa  (D  NUMBER 


Digilized  by  Google 


Aetlos 


181  PACIFIC  BEPOBTEB 


1202 


I.  oKomcDs  Ain>  commom  pbb< 

CEDENT. 

1 4  (OkL)  A  litigant  canoot  found  hia  action 
on  hia  own  Tiolation  of  the  law. — Friedman  & 
Co.  T.  State,  181  P.  629. 

IIL  JOniDEB,  BFUmHO,  GOHBOXI- 
DATION.  Aim  SETEBAirCE. 

S38  (Colo.)  Paichaser's  action  against  hie 
vendor  for  a  decree  that  hia  deed  conveyed  to 
him  a  certain  amount  of  vater  for  irrigation 
and  his  claim  in  the  same  action  for  damages 
for  the  vendor's  fraudulent  representations  as 
to  the  water  rights  conveyed  on  the  theory  that 
he  had  not  received  such  rights  by  his  deed 
held  inconsistent. — Norcross  v.  Cunningham,  131 
P.  428. 

{  45  (Kan.)'  Causes  of  action  under  the  mining 
act  and  under  tiie  common  law  may  be  Mned.— 
Cbeek  t.  Ulssourl.  K.  &  T.  By.  Co..  181  P.  617. 

S  48  (CaLApp.)  Under  Code  Civ.  Proc.  {  427, 
defining  what  causes  of  action  may  be  joined, 
held  Qttit  plaintiff's  claims  for  damages  for 
breach  of  a  covenant  contained  in  a  lease  of 
property,  for  the  wrongful  taking  of  his  own 
property,  and  for  insult  and  putting  in  fear  dur- 
ing the  ejection  from  the  premises  were  claims 
arising  out  of  the  same  transaction  which  might 
be  properly  joined. — Boulden  t.  Thompson,  131 

S50  (Arix.)  An  action  against  a  wife  on  her 
ividual  note  is  improperly  joined  in  an  ac- 
tion against  her  husband  and  herself  on  notes 
and  mortgages  jointly  signed  by  tbem. — Rich- 
ards V.  Wamekros,  131  P.  154. 

153  (Wash.)  On  a  note  on  which  the  maker 
agreed  to  pay  stated  monthly  installments,  his 
obligation  was  divisible,  and  the  bolder  might 
maintain  sepanite  actions  to  recover  the  install- 
ments as  they  became  due.— Davis  v.  Hibbs.  131 
P.  1135. 

ADJOINING  UNDOWNERS. 

See  Boundaries. 

ADJOURNMENT. 

See  Courts,  |  76;  Blections,  |  276. 

ADMiNiSTRATION. 

See  Bankruptcy,  i  262 ;  BxecutoiB  and  Admin- 
istratoiB. 

ADMIRALTY. 

See  Maritime  Liens;  Sbii^ping. 

ADMISSIONS. 

See  Criminal  Law,  i  409;   Evidence,  |{  2.11- 
266;  Pleading,  |  377. 

ADULTERY, 

See  Criminal  Law.  S|  678,  772. 

J 1 1  (WaBh.)  On  a  trial  for  adultery  with  C, 
ere  she  testified  for  the  defense,  a  copy  of  a 
letter  couched  in  endearing  terms,  which  she 
admitted  writing  to  another  man  and  intrusting 
to  accused  unaddressed  for  delivery,  was  admis- 
afble  as  showing  a  degree  of  intimacy  between 
ber  and  accused.— State  t.  Mobs,  131  P.  1132. 


ADVANCES. 


See  Factors. 


ADVERSE  POSSESSION. 

See  limitation  of  Actions;  Tenancy  In  Com- 
mou,  I  16;  Waters  and  Water  Coursei,  i 
137. 


I.  HATVRE  AMD  RBQUHITES. 

(F)  Bostll«  ChiUMetav  «t  PMseulva. 

f  58  (Ukl.)  The  mere  possession  of  lands, 

withoat  an  adverse  claim  being  made  to  them, 
for  less  than  the  limitation  period,  does  not  es- 
tablish title.— Adkins  v.  Wright,  131  P.  686. 

J 63  (CaLA^)  A  grantor's  possession  after 
ivery  pf  his  deed  will  be  considered  either 
as  tenant  or  trustee  for  the  grantee,  in  the  ab- 
sence of  an  express  disclaimer  of  such  relation 
and  a  notorious  assertion  of  an  adverse  claim. 
— GemoD  V.  Siseon,  131  P.  85. 

S  79  (Kan.)  A  tax  deed  good  on  its  face,  re- 
corded more  than  five  years,  during  wtiich  time 
the  holder  thereof  has  been  in  possesaioo,  can- 
not be  avoided  unless  the  taxes  bave  been  paid 
or  the  land  redeemed  according  to  flw  lav* — 
Berg  V,  Chaney,  131  P.  1181. 

(O)  Paymemt  of  Taxes. 

%  95  (Colo.App.)  E}vidence  held  insufficient  to 
show  payment  of  taxes  for  seven  years  under 
color  of  title,  so  as  to  constitute  title  by  limi- 
tations, onder  Rev.  St.  1008,  I  4000.— Bm^re 
Ranch  ft  Cattle  Co.  t.  HoweU,  331  P.  788. 

ADVICE  OF  COUNSEL 

See  MaUdons  Prosecution,  |  71. 

AFFIDAVITS, 

See  Appeal  and  Error,  |  662;  Attomej  and 
Client,  8  52 ;  Contempt,  61:  Continuance, 
§  19;  Criminal  Law,  |£l34,  956,  957;  Elec- 
tions, i  285;  Insane  Persons,  S  12;  Judg- 
ment, J  159;  Justices  of  the  Peace.  I  127; 
New  TriaL  |  143;  Pleadlns,  1  804;  Taxa- 
tion. I  662. 

AGENCY. 

See  Principal  and  Agent 

AGRICULTURAL  UNDS. 

See  Municipal  Corporations,  |  7. 

AGRICULTURE. 

Bee  Waters  and  Water  Ooorsea,  %%  21,  16«, 

168%,  226-263.  ™,  ^ 

1 4  (Kan.)  Where  a  fair  association,  charter- 
ed by  the  state  under  the  statute  for  encourage- 
ment  of  agriculture  and  horticulture,  sells  the 
privilege  of  using  its  buildings  for  pool  selling 
and  bookmaking  on  horse  races,  it  may  be 
ousted  at  the  suit  of  the  state,  regardless  of  the 
eEFect  and  validity  of  statutes  enacted  to  sup- 

Sress  gambling.— State  t.  Anthony  Fair  Ass'n, 
81  P.  626.  - 

An  act  of  an  Incorporated  fair  assodatlon 
which  constitutes  an  abuse  of  its  authority  and 
is  clearly  against  good  morals,  and  which  ordi- 
narily constitute  a  crime,  justifies  a  proceeding 
in  the  nature  of  quo  warranto  aod  «  jadgmoit 
of  forfeiture  of  its  franchise. — Id, 

ALIMONY. 

See  Divorce,  f|  199-285. 

ALLEYS. 

Sm^  D^ication,  H  17,  39 ;   Easements,  H  C 

ALLOTMENT. 

See  Indians. 

ALTERATION  OF  INSTRUMENTS. 

i  7  (Colo.)  Where  a  note,  when  delivered^  was 
blank  as  to  the  rate  of  interest,  term  of  inter- 
est payment,  and  time  from  which  interest 
should  date,  but  these  were  thereafter  filled  up 
without  defendant's  authority,  'the  alteration 
was  material  and  avoided  the  note  as  between 
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partus  unan  Uter,  St  1008,  U 
I.— ArrcB  T.  Walker.  181  P.  384. 


.  ALTERNATIVE  INDORSEMENT. 

See  BUla  and  Notes,  U  170.  182. 

AMENDMENT. 

See  Indlctmont  and  Information,  1 161;  Plead- 
in*,  II  237-280. 

ANIMALS. 

See  Carriers,  {  228;  Larceny  H,32  47,  (SB; 
Muoicipal  Corporations,  |  112;  Public  Laads, 
S  185;  Railroads,  U  406-446;  Street  Rail- 
roads, s  go. 

S  23  (Colo.)  Under  a  bailment  of  cattle  to  be 
cared  for  apon  a  range,  on  death  of  part  of 
them,  the  burden  was  on  the  bailee  to  show  that 
the  loss  did  not  resalt  from  bia  fault— Nutt  v. 
DsTison.  131  P.  390. 

Under  a  bailment  of  cattle  to  be  cared  for, 
the  bailee  was  bonnd  to  use  ordinary  care  to 
avoid  death  of  tbe  cattle  tbroogh  etarration  or 
exposure  if  the  bailor  bad  no  knowledge  as  to 
the  condition  of  tbe  pasture  and  tbe  bailee  did 
know  thereof. — Id. 

I  rOO  (Idaho)  Under  the  "Two-Mile  Limit 
Law"  (Rev.  Codes,  fiS  1217,  1218),  a  riRht  of 
action  is  (civen  against  any  person  owning  or 
having  charge  of  sheep  that  are  allowed  -to 
graze  within  two  miles  of  a  dwelling  house; 
and  if  the  owner  is  unknown  and  not  ascer- 
tainable, tbe  person  damaged  may  proceed 
against  the  property  under  tbe  General  Tres- 
pass Law  (Rev.  Codes.  M  1294,  1296).— Cleve- 
land V.  Wallace,  131  P.  10. 

Rev.  Codes,  {  1219,  provides  that,  where  the 
owner  of  trespassing  sheep  is  unknown,  tbe  in- 
jured party  may  treat  tbe  treapasBing  animals 
as  estrays,  but  under  tbe  Estray  Laws  (Rev. 
Codes,  li  1209-1301),  no  damages  can  be  collect- 
ed.— Id. 

Under  Rev.  Codes,  i  4230,  and  under  section 
1204  of  the  General  Trespass  Law,  which  sec- 
tions authorize  proceedings  against  an  unknown 
defendant,  proceedings  may  be  maintained 
against  an  unknown  defendant  for  tbe  assess- 
ment of  damages  against  trespassing  animals, 
but  the  amount  assessed  shall  not  be  a  person- 
al judgment,  bat  shall  only  bind  tbe  property 
Itself.— Td. 

In  view  of  Rev.  Codes,  |  392S.  providing  that 
a  judicial  officer  has  implied  power  to  adopt 
tbe  means  necessary  to  tbe  exercise  of  tbe  pow- 
ers expressly  conferred^  and  of  tbe  right  of  ac- 
tion conferred  by  sections  1217,  1218,  in  case 
of  trespassing  animals,  it  Is  proper  for  a  jus- 
tices' court  to  proceed  under  the  General  Tres- 
pass Ijm  (Rev.  Codes,  i|  1294,  1296),  to  en- 
force against  trespassing  sheep  belongiiu  to  an 
unknown  owner  a  claim  for  damages  done  by 
tbpm. — Id. 

Since  it  is  not  necessary  to  fence  against 
sheep,  it  is  not  necessary  to  appoint  appraisers 
in  an  action  under  Kev.  Codes,  |  1294,  for  dam- 
ages done  by  trespassing  sheep  in  TloJatfon  of 
secUona  1217  and  1218.— Id. 

ANSWER. 

See  Pleading.  ||  93,  403. 

APPEAL  AND  ERROR. 

See  Certiorari;  Contempt,  }  66;  Courts,  || 
202,  218 ;  Criminal  I^w,  H  1038-1186;  Di- 
vorce, »  179-186;  BSections,  {  305;  Excep- 
tions, Bill  of;  Homicide,  »  339-342 ;  Insane 
Persons,  {  27;  Justices  of  the  Peace,  l|  150- 
209;  Limitation  of  Actions,  I  130;  Manfla* 
mua,  I  4;  Prohibition.  |  3;  Wills,  SS  358,  797. 


NATUHB  Ain>  FOBM  OF  REMEDY. 

1 5  (Wyo.)  Fatal  defects  in  substance  in  a 
petition  may  be  taken  advantage  of  by  writ  of 
error. — Grover  Irrigation  &  Land  Co.  r.  Ixivella 
Ditch,  Reservoir  &  Irrigation  Co.,  131  P.  43. 

I  14  (Colo.App.)  Where  an  appeal  was  dis- 
missed without  prejudice  to  appellants  to  aae 
out  a  writ  of  error  after  the  taking  effect  of 
Seas.  Laws  1011.  c.  9,  relating  appeals,  it 
could  not  be  entered  In  the  Court  Appeals 
as  pending  on  writ  of  error.— Abematby  t. 
Wright,  131  P.  280. 

1 14  (Colo.App.)  Where  appellee  enters  no 
appearance,  so  that  no  jurisdiction  of  his  per- 
son Is  obtained,  tbe  appeal,  if  dismissed,  can- 
not be  re-entered  as  pending  on  error. — Ste- 
vens v.  Tompkins,  131  P.  802. 

m.  DECISIONS  BEVIEWABZJB. 

(D)  FlMalltT  of  DctvMlaaUoai. 

i  78  (Colo.)  An  order  denying  a  petition  for 
leave  to  intervene  was  a  "final  judgment" 
against  petitionets,  to  which  a  writ  of  error 
would  lie.— People  v.  District  Court  of  Sixth 
Judicial  DisL,  131  P.  424. 

(B)  Hatmn*  Seove*  amd  Bfle«t  of  Deelsloa. 

8  102  (Wyo.)  An  order  overruling  a  demurrer 
can  be  reviewed  only  on  proceedings  taken  to 
review  a  Inai  judgment.— trover  Irrigation  ft 
Land  Go.  v.  Lovella  Ditch,  Reservoir  ft  Irriga- 
tion Co.,  181  P.  43. 

§113  (Okl.)  An  order  setting  aside  a  default, 
and  permitting  the  defendant  to  answer,  is  not 
l^^^able.— Rahl  r.  Marlow  State  Bank,  131 

TV.  BIGHT  OF  BETZEW. 

(B)  Bstoppel,  "WmA-rKX,  or  AsTeemcnts  Af- 
fectlnar  Rlvlit< 

I  154  (Wash.)  Where  officers  of  a  city,  pfose< 
cuting  with  diligence  an  appeal  from  a  decree 
restrainiug  the  enforcement  of  rules  regulat- 
ing hftckmen  while  at  a  passenger  depot,  un- 
successfully sought  to  supersede  the  effect  of  the 
decree  pending  the  appeal,  tbe  mere  fact  that 
they  establish  other  regulations  did  not  sliow 
an  acceptance  of  tbe  decree  so  as  to  warrant 
dismissing  the  appeal.— City  Cab,  Carriage  & 
Transfer  Co.  v.  Hayden,  131  P.  472. 

1 1 62  (Ariz.)  Where  two  causes  were  united 
In  one  action,  and  the  jury  rendered  a  general 
verdict  for  plaintiff  and  judgment  was  had 
thereon,  a  satisfaction  of  tbe  judgment  extin- 
guished all  matters  in  controversy  regarding 
both  causes  of  action,  and  hence  an  appeal 
could  not  be  prosecated  by  plaintiS. — Shannon 
Copper  Co.  t.  Potter,  131  P.  167. 

PBESENTATIOK  AND  RESERVA- 
TION IN  LOWER  COXTRT  OF 
GROUNDS  OF  REVIEW. 

(A)  Issues  and  ttnestlona  fn  flower  Court. 

8  171  (CaLApp.)  Where  an  issue  is  tacitly  ac- 
cepted by  all  parties  as  properly  presented  for 
trial  and  as  the  only  issue,  the  appellate  court 
will  proceed  upon  the  same  theory.— National 
Union  Fire  Ins.  Co.  v.  Nason,  131  P.  755. 

8  f7[  (Mont.)  Where  a  cause  was  tried  on  the 
theory  that  It  was  a  suit  in  equity,  the  appel- 
lant was  bound  by  the  theory  he  adopted  in  the 
court  below  and  could  not  urge  for  review  mat- 
ters not  reviewable  in  egnitable  suits.— Moss  v. 
Ooodhart,  131  P.  1071. 

§  171  (OkL)  Where  an  action  for  damages 
for  statutory  rape  is  submitted  below  on  the 
theory  that  the  offense  was  committed  with- 
out consent,  it  mast  be  reviewed  upon  the 
same  theory.— Watson  v.  Taylor.  131  P.  922, 
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I  (93  (N.M.)  An  objection  that  Inconsistent 
canses  of  action  are  Joined  will  not  be  consld- 
end  on  appeal  when  not  raised  below.— Medler 
T.  GbUdera,  131  P.  490. 

1 193  (Or.)  In  an  action  on  a  liqnor  dealer's 
bond  given  in  connection  with  a  license  to  do 
business  at  a  certain  place,  it  is  too  late  on  ap- 
peal to  nrge  for  the  first  time  ttiaC  «  breach 
regard ini  which  there  was  testimony  was  not 
alleged  to  have  occurred  In  tilM  place  named 
in  the  bond.— Git7  of  Woodbum  T.  ApUn,  131 
P.  5ia 

I  193  (Wfo.)  An  objection  that  a  petition  is 
fotally  def^tlve  in  matter  of  substance  may  be 
first  made  on  appeat — Grorer  Irrigation  & 
Land  Co.  v.  LoTelia  Ditch,  Reservoir  &  Irriga- 
Uon  Co..  131  P.  43. 

$  1 97  (CaLApp.)  Defendant  should  have  point- 
ed out  any  variance  between  the  averments  and 
the  proof,  so  that  plaintiff  might  have  had  an 
opportunity  to  amend  the  complaint,  and  not 
having  done  so  cannot  complain  on  appeal. — 
Stover  V.  Stevens,  131  P.  3^. 

I  291  (Gal.App.)  Where  plaintifTs  counsel  per- 
mitted the  court,  without  objection,  to  practi- 
cally try  the  case  without  their  aid,  they  could 
not  be  heard  on  appeal  to  object  that  plaintiff 
waa  denied  his  right  to  the  aid  of  counsd  at 
evexy  stage  of  tne  proeeedtnga.— Johnston  v. 
Johnston,  131  P.  81. 

8  294  (OaLApp.)  Complaint  could  not  be  made 
on  aupeal  of  tne  admission  of  evidence  not  ob- 
jecteu  to  at  the  trial.— Johnston  v.  Porter,  131 
P.  69. 

1 296  (Or.)  Where  evidence  is  admitted  which 
is  competent  for  some  purposes,  though  not 
for  others,  the  ruling  of  the  court  admitting 
the  evidence  will  not  be  reviewed  on  appesL  in 
the  absence  of  a  request  for  an  instruction  lim- 
iting the  effect  <»  the  evidence.— I)\>ater  v, 
Univenity  Lnmber  A  Shingle  Co.,  131  P.  73(t. 

1 206  (Wash.)  An  objection  that  an  answer 
was  not  reapoDsive  to  a  question  cannot  be  re- 
viewed, where  there  was  no  motion  to  strike 
and  no  request  for  an  instruction  to  dlsr^rd 
it.— Independent  Asphalt  Paving  Co.  t.  Heln, 
131  P.  4n. 

$216  (N.M.)  Failure  of  the  trial  court  te 
mark  instructions  "given"  or  "refused"  will  not 
be  considered  unless  objected  to  below. — Golden- 
berg  V.  Law.  131  P.  w&. 

An  objection  that  the  Judge  inadvertently 
handed  two  refused  instructions  to  the  Jurors, 
who  took  them  to  their  Jury  room,  will  not  be 
considered  wh(>re  appellant's  attorney  was  pres- 
ent at  the  time  and  knew  of  the  mistake  and 
failed  to  call  the  trial  judge's  attention  to  the 
matter  or  to  object  thereto.— Id. 

i23l  (Or.)  A  defendant  who  objected  only 
generally  to  Ae  admission  of  evidence  com- 
petent for  some,  but  not  all,  purposes  cannot 
on  appeal  complain  of  its  admission. — Foster  v. 
University  Lumber  &  Shingle  Co.,  131  P.  78tt. 

(D)  MoUons  f*r  Hew  Trlml. 

8  281  (Wyo.)  Where  no  motion  for  new  trial 
was  filed  l>eLow,  the  Jud^ent,  in  so  far  as  ap- 
plicable to  proceedings  in  error,  becsjne  final 
on  the  date  of  its  entry.— Fremont  Lodge,  No. 
11,  I.  O.  O.  F.,  v.  Board  of  Com'rs  of  Fremont 
County,  131  P.  62. 

g  302  (Kan.)  Under  the  express  provisions  of 
Code  Civ.  Proc.  8  307  (Gen.  St.  11)09,  §  5901), 
rulings  excluding  evidence  were  not  reviewable 
when  the  evidence  was  not  presented  to  the 
trial  court  at  the  hearing  of  the  motion  for  a 
new  trial.— Cheek  v.  Missouri,  K.  &  T.  Ry.  Co.. 
131  P.  617. 

VI.  PARTIES. 

8  323  (Okl.)  A  petition  In  emr  by  one  of  sev- 
eral defendants  against  whom  judgment  was  en- 
teted  Jointly  will  be  diimlMed  for  want  of  neo- 


»iry  parttes,  when  the  other  deCmdaaln  mn 
not  made  parties  plaintiff  or  defendant  in  error. 
— Smyser  ft  McCormick  t.  Hudson.  131  P.  1076. 

8327  (OU.)  All  parties  in  the  trial  court, 
whose  interests  win  be  adversely  affected  by  a. 
reversal  of  the  Judgment,  moat  be  made  partiea, 
either  as  plaintiflS  or  defendants  in  error.— 
Wiley  V.  Cobb,  131  P.  1098;. 

VH.  BXQinSITES  AND  PROCEEDHTOS 
FOR  TRANSFER  OF  CAUSE. 
(A>  Tlm«  of  TaldHv  Proaeedlaga* 

8  338  (Okl.)  Where  a  motion  for  new  trial 
was  overruled  February  11,  1911,  and  the  pe- 
tition in  error  was  filed  Fcomaiy  18,  it 
was  too  late,  and  will  be  diamissed.— -St;  Gtnir 
v.  Hufnagle,  131  P.  17L 

8  338  (Wyo.)  Under  Comp.  St  1910,  {  K122, 
giving  parties  one  year  in  which  to  institute 
proceedings  in  error,  a  writ  of  error  sued  out 
more  than  a  year  after  final  Judgment  comes 
too  late.— Fremont  Lodge,  No.  11,  I.  O.  O.  |\, 
v.  Board  of  Com'n  oT  Fremont  County,  131 
P.  82. 

(O)  Fayasnat  of  FoN  or  <7o«ta»  am< 
•r  OAor  gMntrltlM. 

8  373  (Oal.)  An  appeal  complying  with  the  re- 
quirements of  Code  ClT.  Proc  88  941a,  941b, 
941c,  providing  a  new  method  of  ai^wal,  and 
which  do  not  call  for  an  undertahii«,  will  not 
b«  dismissed,  even  though  appellant  may  have 
supposed  that  be  was  proceeding  under  the  old 
metnod  of  ai;^>eal,  and  may  have  made  an  In- 
effectual attempt  to  take  some  of  the  atepa  nec- 
essary before  the  enactment  of  sudi  prorlrion. — 
Tbeisen  v.  Matthai,  131  P.  747. 

An  appellant  who  has  not  given  Us  notice 
of  appeal  within  the  60  days  prescribed  by  Code 
Civ.  Proc.  S  941b,  providing  an  alternative 
method  oi  appeal,  vrithout  an  appeal  undertak- 
ing, but  who  has  given  notice  within  the  time 
prescribed  by  section  93tt,  must  comply  with 
section  940  nqnlring  an  appeal  undertaking; 

8  391  (Aris.)  Under  Civ.  Code  1901,  par.  1508, 
as  amended  by  Laws  1912,  c.  44,  providing 
that  no  appeal  shall  be  dismissed  or  judgment 
affirmed  for  any  defect  in  the  appeal  bond,  if 
appellant  files  a  sufficient  appeal  bond,  -held. 
that  a  bond  on  appeal  was  a  condition  precedent 
to  such  relief,  atu  tliat  without  it  the  court  bad 
DO Jurisdiction  to  order  the  filing  of  a  neW  bond. 
—Young  Const  Co.  t.  Ruth  Gold  Mines  Co., 
131  P.  1045. 

8391  (Cal.)  An  appeal  undertaking,  insuffi- 
cient because  not  covering  each  of  two  separate 
appeals,  is  invalid  for  any  purpose,  and  the 
objection  thereto  cannot  be  obviated  by  the 
filing  of  a  new  undertaking  under  Code  Civ. 
I'roc.  8  954,  providing  for  the  ordering  of  a 
new  appeal  bond.— Thelseu  v.  Matthal,  181  P. 
747. 

8  394  (CaL)  Under  the  code  provisions  regu- 
lating the  method  of  appeal  before  the  alterna- 
tive appeal  provided  by  Code  Civ.  Proc  8  941a, 
941b,  941c,  a  single  undertaking  reciting  two 
appeals  would  not  support  either,  esKpt  tiiat 
an  aiH>Ml  from  the  judgment  and  from  an  order 
denying  a  new  trial  were  regarded  as  so  for 
identical  as  to  authorize  one  undertaking  for 
both.— Tbeisen  v.  Matthai,  131  P.  747. 

(D)  Writ  of  Bnrori  Cltetloaif  or  H«tioe. 

8  414  (Or.)  An  adverse  party  entitled  to  no- 
tice of  appeal  under  L.  O.  L^  {  550,  is  every 
par^  whose  interest  Iti  relation  to  the  judg- 
ment appealed  from  is  in  confilct  with  the  mod- 
ification or  reversal  sought  by  the  appeal;  that 
is,  every  party  interested  in  sustaining  the 
judgment.— Templeton  v.  Morrison,  131  P.  319. 

8419  (Cal.)  Under  Code  Civ,  Proc.  |  941b. 
which  provides  that  an  appeal  must  be  taken 
within  (to  days  after  service  oi  notice  of  the 
entry  of  Judgment  or  order  to  be  reviewed, 
such  notice  need  not  contain  the  data  of  antxy 
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of  the  judgment,  since  the  time  for  appeal  runs 
from  the  service  of  the  notice,  and  not  from  (he 
date  when  judgment  wa«  entered.— Theiwn  t. 
Matthai,  131  P.  747. 

i  428  (Cal.)  An  appellant  who  has  not  given 
his  notice  of  appeal  within  the  GO  days  pre- 
scribed hj  Code  OlT.  Proc.  I  941b.  providing  an 
alternative  method  of  appeal,  but  who  has  given 
notice  within  the  time  prescribed  b;  section 
y69,  must  comply  with  section  940,  requiring 
the  filing  of  his  notice  of  appeal— Theisen  v. 
Matthai,  181  P.  747. 

S  430  (UaL)  An  appellant  who  has  not  given 
bis  notice  of  appeal  within  the  60  days  pre- 
Bcrlbed  by  Code  Civ.  Proc.  i  &41b,  providing  an 
alternative  method  of  appeal,  but  who  has  given 
notice  within  the  time  prescribed  by  leeaon 
US9,  most  comply  with  section  940  requiring 
the  serving  of  his  notice  of  appeaL— l^tiiea  t. 
Matthai,  131  P.  7411. 

3L  BEOOBD  AHD  PBOOBBDniOl  HOT 
III  BBOORD. 
(A)  Hatten  to  bo  Pkowa  by  Hoeord. 

1 51 1  (Okl.)  A  proceeding  In  error,  where  the 
record  does  not  show  that  defendant  waa  pres- 
ent at  ttie  settlement  of  the  case-made,  or  that 
notice  thereof  was  served  or  waived,  will  be 
dismissed  on  motion.— Pain  t.  Wyley,  131  P. 
172. 

(C)  HoeesaUy  of  Bill  of  B»eevtfaMa,  Ow>o» 

or  StatoBiomt  of  Pmota. 

I  544  (Wto.)  Under  Comp.  St  1910,  H  4597, 
4998,  idating  to  bills  of  exceptions,  an  order 
overruling  a  demurrer  to  a  petition  for  want  of 
facta  waa  a  part  of  the  record  and  reviewable 
on  the  writ  of  error  without  a  bill  of  excep- 
tions.—Grover  Irrigation  &  Land  Co.  v.  Lovella 
Ditch.  Reservoir  &  IrrigaUon  Co..  131  P.  43. 

1 553  (Idaho)  When  the  stenographer's  tran- 
script is  not  settled  by  the  trial  jadge  as  re- 

iuired  by  Ilev.  Codes,  {  4434  as  added  by 
>aw8  1911.  c.  119,  it  will  be  striclien  from 
the  transcript  upon  proper  motion. — Strand  v. 
Crooked  River  Hin.  ft  MlU.  Co..  181  P.  6. 

(D)  COBtemts,  MalElns.  SettlemoKt  ot 

Cue  or  Statement  o(  Paeta. 

1 562  (Wash.)  An  afBdavit  In  support  of  a 
motion  for  new  trial  should  be  made  a  part  of 
the  statement  of  facta,  if  it  Is  to  be  considered 
on  appeal.— Stem  v.  City  of  Spokane,  131  P. 
476. 

K  564  (OkL)  A  purported  case-made  not  served 
within  three  days  after  entry  of  judgment  or 
order  appealed  from,  or  within  an  extension  of 
time  duly  allowed,  cannot  be  considered^ 
Hengst  T.  Thompson  Oil  ft  Oas  Oo.,  131  P. 
107^ 

i  564  (Okl.)  Where  a  case-made  is  not  served 
within  the  three  days  allowed  by  Comp.  Laws 
1909,  11  6074,  607S,  and  no  order  is  made  within 
that  time  extending  the  time  of  service,  a  pur- 
ported case-made  uien  served  presents  nothing 
for  review.— Missouri,  O.  ft  O.  Ry.  Go.  v.  Smith, 
181  P.  1097. 

(■)  AbatMMtB  of  Beeorfl. 

!  592  (Colo.App.)  Appellants'  failure  to  pre- 
sent an  abstract  of  record  of  the  proceedings 
OQ  demurrer  to  a  bill  held  to  deprive  them  of 
the  right  to  a  hearing  on  the  demurrer  in  the 
Coart  of  Appeals  for  ambiguity  or  imoertaln^ 
in  the  bilL— Bosenbanm  t.  McEwen,  181  P. 
780. 

(F)  HalElBK,    Form,    ud    B«««lBitM  •! 
TrAnaorlpt  or  Retwra* 

S  607  (Idaho)  That  appellant  does  not  file  a 
pnecipe  designating  the  papers  desired  to  be 
Included  in  the  transcript  within  five  days  as 
required  by  liev.  Codes,  |  4820a  as  added  by 
Act  Feb.  26,  1911  (Laws  1911,  c.  117),  is  not 


ground  for  diamiasal  where  the  record  shows 
that  the  attorneys  certify  the  transcript  to  con- 
tain all  papers  desired  to  be  included,  and  the 
clerk  certifies  that  it  contains  all  the  files  and 
records  of  the  case.— Strand  v.  Crooked  River 
Min.  ft  Mill.  Co.,  131  P.  6. 

<Q)  AatbOBtloatlOB  wad  OorUtteatloB. 

1 612  (CaI.App.)  Under  Supreme  Court  rule 
29  (119  P.  xiv),  providing  for  authenticatioo 
of  papers,  evidence,  etc,  by  incorporating 
them  in  a  bin  of  exceptloas,  and  Coda  GIt. 
Proc.  II  941b,  903a,  prescribbig  an  alternative 
method  of  appeal  by  record  antbentlcated  by 
the  trial  judge,  h«Id,  that  the  clerk's  certificate 
waa  not  a  aomcient  authentication  to  perfect 
an  appeal  under  either  method  of  aweaL— 
Thompson  r.  American  Fruit  Co..  181  P.  878. 

1 612  (CaLApp.)  An  appeal  from  an  order 
fiidng  costs  can  be  perfected  only  by  the  trial 
judge  authenticating  the  record  as  required 
by  Code  Civ.  Proc.  I  953a,  or  by  Supreme 
Court  rule  29  (144  Cal.  lii,  78  Pac.  xii).— 
Pondum  v.  Qodean,  131  P.  879. 

1612  (Idaho)  Where  the  transcript  <rf  the 
court  reporter  was  completed  July  0th,  and 
filed  with  the  clerk  July  24th,  and  the  tran- 
script certified  by  the  clerk  August  8th,  and  the 
certificate  refers  to  the  reporter's  transcript  fil* 
ed  July  24th,  and  the  record  contains  no  cer- 
tificate from  the  judg&  but  on  the  back  is  a 
certificate  by  blm  dated  August  24th.  certifying 
the  transcript  of  the  evidence  as  a  bill  of  ex- 
ceptions, but  it  does  not  appear  whether  coun- 
sel were  present,  and  no  service  of  process  ia 
shown,  the  record  is  so  nncertaln  and  indefinite 
as  to  require  dismissal  of  the  appeal. — Primrose 
T.  Armstrong  Machinery  Co.,  181  P.  14. 

1 614  (pm.)  Where  a  TOid  caae-mmde  contains 
no  certlacate  of  the  clerk,  bat  Instead  a  mere 
attestation  of  the  trial  judge's  certificate,  it  can- 
not be  considered  as  a  transcript  of  the  record. 
—Hengst  V.  Thompson  Oil  ft  Gas  Ga,  131  P. 
1070. 

9  616  (CaLApp.)  Under  Supreme  Court  rule 
29  (119  P.  xiv),  providing  for  authentication 
of  papers,  evidence,  etc,  by  Incorporating 
them  into  a  bill  of  exceptions,  and  Code  Civ. 
Proc.  81  941b,  9S3a,  prescribing  an  ^temattve 
method  of  appeal  by  record  authenticated  by 
the  trial  judge,  that  the  clerk's  certificate 
waa  not  a  sufficient  authentication  to  perfect 
either  method  of  appeaL-^Thompaon  t.  Amer- 
ican Froit  Co.,  181  P.  87a 

(H)  TraaaalralOB,  VUtnVi  PrUttla**  ud 
Sorrlao  mt  Coyios* 

i  623  (Ariz.)  Where  a  new  trial  was  denied 
August  6th,  transcript  filed  and  served  October 
3d,  certified  by  the  trial  Judge  October  26tb, 
and  the  record  filed  in  the  Supreme  Court  No- 
vember 3Sti,  there  was  a  strict  compliance  witii 
the  statutes  find  rules  of  the  Supreme  Court- 
Hull  V.  Larson,  131  P.  668. 

{  624  (Idaho)  Where  a  Jnatice  of  the  Supreme 
Court  extends  the  time  within  which  a  tran- 
script may  be  filed  beyond  the  period  fixed  by 
statute  and  rules,  the  appeal  will  not  be  dis- 
missed on  the  ground  that  the  transcript  was 
not  filed  in  time.— Strand  v.  Crooked  River 
Min.  ft  MilL  Co.,  181  P.  0. 

f  627  (CaLApp.)  Under  Supreme  Court  rules 
2  and  0  (119  Pac.  ix,  x),  where  notice  of  the 
denial  of  a  motion  for  a  new  trial  was  served 
on  November  0th,  and  no  tranacript  was  on  file 
at  the  time  of  hearing  a  motion  to  dismlBs 
on  February  10th,  the  appeal  will  be  dismissed. 
— I^gkoUs  T.  Planada  Derelopment  Co.,  131 

1 632  (Idaho)  An  appeal  must  be  dismissed 
where  it  appears  that  the  transcript  waa  not 
served ;  Laws  1911.  c  119,  |  2,  requiring  serv- 
ice of  the  transcript  upon  the  adverse  party 
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being  maDdatory.— Strand  t.  Crooked  Biver 
Min.  &  MilL  Co..  131  P.  6. 

(I>  DcfMtB,  ObJ«etloiiii.  Ameaament,  nad 
Cyorreotloa. 

1 695  (Or.)  Where  pa^ea  had  been  aabstitatdd 
in  the  transcript  fumiabed  by  appellant  for 
pans  famiahed  Dj  tbe  ateoograpber,  such  tran- 
script will  be  stncken,  and  appellant  will  not 
be  allowed  to  have  the  case  tried  on  tbe  correct 
copy  of  the  transcript  furnished  by  appellee.— 
Martin  v.  City  of  Brownsville,  131  P.  512. 

(J)  OonclnatTeness  and  Bffect,  Impeaeh- 
Ins  and  Contvadlctlnv. 

S  663  (Idaho)  Tbe  district  clerk'a  certificate 
that  an  undertakin|;  on  appeal  has  been  filed 
within  time  is  aufficienL  in  the  absence  of  con- 
trary proof,  to  establisb  such  fact— Ejtrand  v. 
Crooked  Biver  Min.  &  MiU.  Co..  131  P.  5. 

(K)  f^nestloBK  Presented  for  Review. 

1 671  (Ariz.)  On  appeal  from  tbe  judgment 
alone,  only  errors  appearing  upon,  the  judg- 
ment roll  will  be  considered.— Thomas  t.  Bar- 
tleson,  131  P.  973. 

}696  (Or.)  Bill  of  exceptions  complaining  of 
the  exclusion  of  evidence  held  insutficient  un- 
der L.  O.  L.  I  171,  because  it  did  not  state 
enough  of  tbe  evidence  to  enable  the  court  to 
determine  whether  or  not  that  excluded  was  rel- 
evant—Uawxhnrst  T.  Meadow  Lake  Lumber 
C!o.,  131  P.  31S. 

§  695  (Idaho)  Where  from  the  record  there  is 
reason  to  believe  that  material  exhibits  have 
been  omitted,  tbe  court  will  not  examine  the 
record  to.  pass  upon  tbe  merits.— Primrose  T. 
Armstrong  Machinery  Co.,  131  P.  14. 

i  695  (Or.)  The  court  may  refuse  to  review 
the  denial  of  a  request  to  charge  that  the  evi- 
dence  failed  to  show  that  plaintiff  had  sus- 
tained a  permanent  injury,  where  all  of  the 
testimony  had  not  been  reborted  in  tbe  tran- 
script—Guild V.  Portland  Ry.  Light  &  Power 
Co.,  131  P.  310. 

S702  (Wash.)  Where  all  of  the  instructions 
given  were  not  brought  up  to  the  appellate 
court,  objections  to  disconnected  portions  can- 
not be  sustained. — Independent  Asphalt  Paving 
Co.  V.  Hein,  131  P.  471. 

Where  the  instructions  as  a  whole  were  not 
presented  on  appeal,  held,  that  It  could  not  be 
determined  that  the  instruction  complained  of 
was  redundant. — Id. 

XI.  ASSIONUEMT  OF  ERRORS. 

S  719  (CaLApp.)  Where,  on  the  bearing  of  an 
administrator's  petition  for  distribution,  the 
matter  wa«  submitted  on  an  agreed  statement 
of  &cts  covering  all  jurisdictional  matters  as 
well  as  all  the  facts,  no  assignment  of  errors 
was  necessary  to  the  consideration  of  an  appeal 
from  the  decree  of  distribution. — In  re  David* 
son's  Estate,  131  P.  67. 

1 719  (Colo.)  Where  error  was  not  assigned 
to  the  effect  that  mechanics'  liens  were  allowed 
for  tbe  value  of  items  not  lienable,  the  question 
cannot  be  considered  on  appeaL— Horn  t.  Clark 
Hardware  Co.,  131  P.  4^ 

1758  (N.M.)  An  objection  to  an  erroneous 
instmction  will  not  be  reviewed  unless  the  com- 
plaining party  clearly  points  out  his  objection 
in  his  brief.— Goldenberg  v.  Law,  131  P.  400. 

1 756  (OkL)  Where  plaintiff  in  error  falls  In 
his  brief  to  set  forth  a  specification  of  errors 
complained  of,  in  compliance  with  rule  25  of 
the  Supreme  Court  (95  Pac.  viii),  his  appeal 
will  be  dismissed.— VanselouB  v.  McClellan,  131 
P.  172. 

i  765  (Ariz.)  lender  the  express  provisions  of 
Supreme  Court  Rule  4,  subd.  S  (126  Pac.  x),  as 
amended,  appellant's  brief  is  timely  served  on 
appiellee'a  attorney  it  served  within  80  days 
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after  the  record  is  filed  in  the  Supreme  Court. 
—Hull  V.  LantHi,  131  P.  668. 

S  773  (Idaho)  The  failure  to  file  briefs  with- 
in time  is  not  of  itself  ground  for  dismiadng 
an  appeal,  though  such  fact  may  be  consido^ed, 
where  other  grounds  exist,  in  detem^ning 
whether  the  appeal  has  been  prosecuted,  with 
doe  diligence.— Strand  v.  Crooked  River  Min.  & 
Mill.  Co.,  131  P.  6. 

g  773  (OkL)  Where  plaintiff  in  error  fails  to 
file  briefs,  as  required  by  Sapreme  Court  rule  7 
(95  Pac.  vi),  the  appeal  will  be  d{8mi8Bed.^tat» 
V.  Weatberford  MifUng  Co.,  131  P.  683. 

{773  (OkL)  Where  no  briefs  are  filed,  an 
appeal  will  be  deemed  abandoned,  and  the'  cause 
will  be  dismissed.— State  v.  Heath,  131  P.  685. 

{  773  (OkL)  Where  brief  of  plaintiff  In  error 
is  not  filed  with  the  cleric  of  the  Supreme  Goart 
within  40  days  after  filing  petition  in  axor,  and 
no  response  u  made  thereto  nor  any  btieb  filed, 
the  appeal  wlU  be  dismissed.— Travis  t.  Waken, 
131  P.  109a 

XXn.  DISHIS8AI..WITni>BAWAL,OB 
ABARDOirilElfT. 

1799  (Oai.)  In  view  of  the  fact  that  a  de- 
fect in  an  appeal  bond  was  incurable,  and  went 
to  the  jurisdiction  of  the  Supreme  Court  to  en- 
tertain tbe  appeal,  a  notice  of  motion  to  dis- 
miss was  sufficient  without  specifying  the  pre- 
cise point  in  which  it  was  bad.— Tbeisen  v. 
Matthai,  131  P.  747. 

§  797  (Or.)  Where  a  judgment  was  rendered 
against  L.,  C,  and  M.,  on  a  joint  delivery 
bond,  L.  defaulting,  an  appeal  by  M.  without 
serving  notice  on  G.  would  not  be  dismissed  pri- 
or to  final  hearing;  an  appeal  from  a  subse- 
quent decree  in  another  suit  adjudging  that  C- 
was  primarily  liable  not  being  determined.— 
Templeton  v.  Morrison,  131  P.  319. 

fSOl  (Colo.App.)  Where  the  Court  of 
peals  has  no  jurisdiction,  and  the  appeal  if 
dismissed,  cannot  be  re-entered  as  pending  on 
error,  it  may  be  properly  affirmed  under  rule 
1  of  the  Court  of  Appeals  (127  Pac.  ix),  pro- 
viding that,  whenever  an  appeal  or  writ  of  er- 
ror shall  be  dismissed,  the  court,  in  its  discre- 
tion, may  afilrm  the  judgment  of  the  court  be- 
low.—Stevens  T.  TompUns.  131  P.  802. 

XV.  KEARINO  AND  REHEARXHO. 

{832  (CaL)  Tbe  Supreme  Court  will  not 
grant  a  rehearing  to  consider  points  not  pre- 
sented in  the  briefia  or  arguments  on  whidi  the 
case  was  submitted  for  decision. — Flores  v. 
Stone,  131  P.  351.  352. 

{835  (Idaho)  Where  the  contention  on  re- 
hearing is  merely  that  a  new  party  should  be 
brought  in  on  a  subject-matter  not  involved  in 
tbe  case  appealed,  the  former  opinion  will  be 
affirmed  and  a  new  trial  denied.— Wittenberg  t. 
Northern  Idaho  Pine  Lumber  Co.,  131  P.  1. 

XVI.  BBVIEW-. 
(A)  Seope  aad  Bztent  In  OeneraL 

{837  (CaLApp.)  In  determining  whether  the 
evidence  supported  tbe  findings  and  judgment 
for  plaintiff,  the  evidence  developed  on  de- 
fendant's case  would  be  considered,  although 
defendant  moved  for  a  nwsuit  at  the  close  of 

Plaintiff's  case.- Reardon  v.  Richmond  "Land 
o.,  131  P.  894. 

\  866  (Or.)  Where,  after  the  denial  of  a  non- 
suit, defendant  introduced  evidence  and  the 
court  directed  a  verdict  for  plaintiff,  the  Su- 
preme Court,  in  determining  whether  the  non- 
suit was  properly  denied,  could  examine  the 
whole  of  the  evidence,  even  if  insufficient  to  be 
submitted  to  tbe  Jury. — Patton  v.  Women  ot 
Woodcraft,  131  P.  521. 

S  867  (Wash.)  On  appeal  by  plaintiffs  fn»D 
order  granting  a  new  trial  because  tbe  verdict 
was  excessive,  where  no  cross-appeal  was  or 
could  be  taken,  defendants'  daims  of  nonliabil- 
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itr  could  not  ba  ooBaIdeAd.^Hamiiiond  t.  Htll- 
nun.  181  P.  (Ml. 

(O  PartlM  Bmtitled  to  Allege  Brror. 

1877  (Or.)  That  a  verdict  in  ejectment  for 
daendant  for  poBsesaloD  onljr  did  not  conform 
to  L.  O.  L.  S  829,  and  determine  the  question  o( 
title,  held  not  an  error  of  which  plaintiCC  could 
take  advantage  on  app^. — Marqaam  t.  Ba7i 
131  P.  523. 

1882  (Or.)  Where  a  recorder  was  testifying 
as  to  what  a  defendant  in  an  action  on  a  liquor 
dealer's  bond  bad  said  in  making  a  plea  in  a 
criminal  action  concerning  the  same  breach, 
and  defendant  objected  that  the  record  was  the 
beat  evidence,  he  cannot  complain  that  the  plain- 
tilE  introduced  such  record.— City  of  Woodburn 
V.  ApliD,  131  P.  616. 

<D)  AmmmAmntu,  AddltlOMl  Prootat  aad 
Trial  of  Oavse  Anew. 

{888  (N.M.)  Where  a  material  fact  omitted 
from  the  complaint  is  as  fully  litigated  with- 
out objection  as  if  it  had  been  put  in  Issue, 
the  complaint  should  be  amended  in  aid  of  the 
judgment  by  the  Supreme  Court  so  as  to  aUM» 
the  omitted  fact.— (^navan  t.  Ganavan,  131  P. 
493. 

I  889'  (Wash.)  In  the  absence  of  statement  of 
facts  or  blU  of  exceptions,  the  court  will,  if  nec- 
essary, deem  the  complaint  amended.— McCreery 
T.  Carter,  181  P.  1125. 

OBI)  PraaBinytioBB. 

5907  (Nev.)  The  court,  on  appeal  from  a 
gment  only,  will  presume  that  the  evidence 
is  sufficient  to  support  the  findings  of  the  trial 
court- Wolf  V.  Humboldt  County,  131  P.  964. 

i  907  (Wash.)  In  the  absence  of  a  statement 
of  facts  or  bill  of  exceptions,  the  court  will  pre- 
sume that  the  evidence  supports  the  judgment 
—McCreery  v.  Carter,  131  P.  1125. 

{912  (CatApp.)  Where  the  compl^nt  and 
record  are  silent  on  the  question,  it  is  presunwd 
that  defendants  are  residents  of  the  county 
wherein  the  action  is  commenced,  the  burden  be- 
ing upon  them  to  show  that  they  were  resi- 
dents of  another  county  if  they  seek  a  change 
of  venue  to  such  other  county. — Aisbett  Par- 
adise Mountain  Min.  &  MilL  Co..  131  P.  330. 

§916  (Colo.App.)  Where  the  complaint  at- 
tempted to  state  a  cause  of  action  on  quantum 
meruit,  and  also  relied  upon  an  express  con- 
tract, and  an  Instruction  that  plaintiff  elected 
to  stand  on  the  cause  of  action  on  quantum 
meruit  was  signed  by  both  attorneys,"  the  court 
will  assume  that  a  good  cause  of  action  on 
quantam  meruit  was  stated.— Sankv  Cram- 
er, 131  P.  288. 

j9<7  (Colo.)  Although  the  record  does  not 
affirmatively  say  that  the  court  passed  upon  a 
demurrer  to  a  replication,  its  recital  that  plain- 
tlfl  elected  to  stand  upm  Ills  replication  sliows 
that  the  demurrer  thereto  was  sustained. — Cast- 
ner  t.  Gray,  131  P.  404. 

{920  (Cai.)  The  court  on  appeal  from  an 
order  granting  a  temporary  Injunction  pendente 
lite  must  presume  that  the  trial  court  accepted 
in  support  of  the  injunction  the  facts  de- 
dncible  from  the  complaint  and  affidavits.— 
Vallejo  Ferry  Co.  v.  Solano  Aquatic  Club,  131 
P.  864,  874. 

I  927  (CaLApp.)  In  reviewing  a  judgment  on 
a  nonsuit,  any  reasonable  construction  of  the 
testimony  on  behalf  of  the  plaintiff  which  will 
sustain  the  cause  of  action  alleged  must  be 
adopted.— Hay  v.  McDonald,  131  P.  74. 

{ 927  (Wash.)  Where  the  trial  court  with- 
drew a  case  from  the  jury  and  dismissed  the 
action,  the  Hnpreme  Court  would  accord  verity 
to  the  evidence  most  favorable  to  plaintiff  and 
give  it  Its  full  probatlTe  effect.— Jobe  v.  Spo- 
kane Gas  ft  Fuel  Co..  131  P.  235. 


For 


DIOS^  Appeal  amd  Ervor 


1927  (Wash.)  In  passing  upon  tiie  suffidency 
of  the  evidence  to  sustain  a  finding,  after  de- 
nial of  a  directed  verdict  tlie  Supreme  Court 
must  consider  It  most  favorably  to  respondoit 
— Nath  V.  Oregon  R.  ft  Navigation  Co.,  131  P. 
251. 

S  928  (Colo.ApiK)  Where  the  instructions 
are  not  in  tiie  abstract  and  no  exceptions  were 
reserved  tikereto.  it  will  be  assumed  that  the 
matters  In  issue  were  submitted  by  proper  in- 
BtTuctiooa— Hill  V.  Sullivan.  131  P.  1040. 

S  930  (CoIo.App.)  All  conflicting  evidence  on 
material  facts  is  presumed  to  have  been  re- 
solved by  the  juj-y  in  favor  of  the  snocessfnl 
party.— Finding  v.  Gitsen,  131  P.  1042. 

I  930  (Or.)  Where  it  was  agreed  that  a  jury 
might  return  their  sealed  vei^ict  to  the  bailiff 
and  disperse,  snd  no  objection  was  made  when 
snch  agreement  wss  stated  by  the  court  or  when 
the  luiliff  delivered  the  verdict  to  the  court,  nor 
until  a  motion  for  new  trial  was  filed.  It  will 
be  assumed  that  counsel  consented  to  tbe  separa- 
tion of  the  jury  and  to  the  reception  of  the 
verdict  in  their  absence.- Foster  t.  Universi^ 
Lumber  ft  Shingle  Co.,  131  P.  736. 

(931  (CaLApp.)  On  appeal  from  a  judgment 
on  die  judgment  roll  alone,  every  fact  essential 
to  support  the  court's  findings  must  be  presum- 
ed to  have  been  proved-rBumbam  t.  Aoraham- 
son,  131  P.  388. 

{  931  (Mont)  On  appeal  in  suits  in  equity,  the 
trial  court  is  presumed  to  have  disregarded  in- 
competent testimony,  unless  it  appears  ttiat  it 
influenced  the  decision  in  some  material  aspect. 
—Moss  V.  Goodhart  131  P.  lOTl. 

{933  (Mont)  Where  the  record  did  not  dis- 
. close  whether  motion  for  new  trial  was  on  the 
minutes  or  on  s  bill  of  exceptions,  held,  that  it 
would  be  presumed  that  the  order  granting  a 
new  trial  was  based  on  the  minutes. — Moore  t. 
Butte  ESectric  Ry.  Ca,  131  P.  685. 

{934  (CaLApp.)  Where  tlie  clerk  certified 
that  a  judgment  was  entered  in  the  action,  it 
must  he  presumed  that  it  was  regularly  entered, 
in  absence  of  a  contrary  recitation  therein. — 
Beaumont  v.  Midway  Provident  Oil  Co.,  131  P. 
100. 

{934  (CatApp.)  On  appeal  from  a  judgment 
on  the  judgment  roll  alone,  every  fact  essential 
to  support  the  judgment  must  be  presumed  to 
:  have  been  proved.— Bumbam  t.  Abiahamson, 
:  131  P.  338. 

(F)  Dls«r«tloa  of  Lsnrer  Coart. 

{  957  (Cal.)  The  appellate  courta  will  not  re- 
verse a  decision  of  the  trial  court  refusing  or 
granting  relief  from  a  default  asked  under  Code 
Civ.  Proc.  {  473.  unless  there  is  an  actual  abuse 
of  discretion.— Oppenheimer  v.  Radke  ft  Co., 
131  P.  365. 

I  966  (CaLApp.)  Where  it  is  shown,  on  mo- 
tion for  continuance  for  the  absence  of  a  party 
defendant  that  his  Interests  wiQ  suffw  if  he  fs 
unable  to  attend  the  trial,  which  the  affidavits 
of  the  other  side  tend  to  disprove.  It  is  for  the 
trial  judge  to  determine  the  facts ;  snd  no  abuse 
of  discretion  can  be  predicated  on  his  ruling. — 
Mead  v.  Broads,  131  P.  758. 

{971  (Colo.)  The  determination  of  the  trial 
court  of  the  question  whether  a  child  is  compe- 
tent to  testily  will  not  be  disturbed  on  ap- 
peal, unless  the  trial  court  clearly  abused  Its 
discretion.— City  of  Victor  r.  Smllanicb,  181  P. 
392. 

{  978  (Colo.)  The  discretion  of  the  trial  court 
in  denying  a  new  trial,  sought  on  the  ground 
that  the  jury  were  tampered  with,  will  not  i>e 
disturbed  on  appeal,  unless  the  verdict  is  mani- 
festly against  the  weight  of  the  evidence.- Lintz 
V.  Denver  City  Tramway  Co.,  131  P.  258. 

{979  (Wash.)  In  an  attorney's  action  for 
:  services,  the  trial  court's  action  in  granting  a 
new  trial,  unl«ss  plaintifb  would  consent  to  a 


Id  Dee.  Die.  ft  Am.  Die  Key  Ne,  Series  *  Indexes  see  ■ame  tspio  and  ssottoa  (D  NUHBBB 

Digitized  by  Google 


Appeal  amd  Exror 


,  131  PACIFIC  REPORTEB 


1208 


reduction  of  the  Terdict  from  |10,000  to  fS,- 
UUO,  held  not  an  abase  of  discretion,  and  hence 
not  to  be  distarbed  on  appeal. — Hammond  t. 
HHlm&n,  181  P.  041. 

<G)  ftm«*Uon«  9t  FMt,  Terdleta,  and  iriBd- 

1 987  (Or.)  Under  Const  art  7,  |  3,  as  amend- 
ed November  8,  1»10  (see  Lews  1911,  p.  7), 
forbidding  re-examinatioii  of  any  fact  tried  by  a 
jury,  nnleaa  there  ia  no  evidence  to  aupport 
the  verdict  evidence  held  snfflcient  to  so  to  the 
Jnry  on  the  ieaue  "whether  plaintifTa  release  of 
bia  claim  for  damages  from  an  accident  while 
in  defendant's  emirioy  was  fraudulently  obtain- 
ed, so  tbat  the  jury's  finding  thereon  coald  not 
be  distnrbed  on  appeal.— Foster  t.  Uxdvenity 
Lumber  A  Shingle  iJo..  131  P.  730. 

1994  (Or.)  A  party's  statement  of  fact  ac- 
cepted by  the  Jury  most  be  taken  as  true  on  ap- 
peal by  the  other  party. — Foster  v.  University 
Lumber  &  Shingle  Co.,  131  P.  736. 

1 999  (Wash.)  The  verdict  of  ■  Joey  upon  an 
iaane  correctlr  submitted  Is  oontndllng  on  aih 
^al— Independent  Aq>bBlt  Paving  Co.  t.  Hein, 

S  1001.  A  verdict  supported     anbstantial  evi- 
dence will  not  be  reversed. 
—  (Idaho)  Johnson  t.  Fisher,  181  P.  8: 

(N.  M.)  Goldenberg  v.  Law,  181  P.  499. 

I  1001  (CeLApp.)  A  verdict  sustained  by  some 
evidence  will  not  be  disturbed  on  appeal.— Mnl- 
holland  v.  Western  Gas  Const  Co.,  131  P.  110. 

J 1001  (OkL)  Unless  the  evidence  with  aU  the 
erences  is  insufficient  to  sustain  a  verdict  for 
plalnti£_a  verdict  for  defendant  cannot  be  di- 
rected.—Booker  Tobacco  Co.  r.  Walker,  131  P. 
637. 

I  1001  (OkL)  Where  the  evidence  reasonably 
tended  to  support  the  verdict  for  plaintiff,  tlie 
judgment  for  plaintiff  will  not  be  disturbed.— 
Wegner  v.  MInchew,  13l  P.  696. 

i  1001  (Wash.)  A  verdict  cannot  be  sustained 
unless  it  Is  supported  1^  substantial  proofs.— 
Ludberg  v.  Bargboom,  381  P.  1166. 

i  1902  (C61o.App.)  A  verdict  aa  competent, 
substantial,  and  conflicting  evidence  is  conclu- 
sive on  appeal,  although  the  court  may  believe 
from  the  record  ttiat  the  verdict  might  well 
have  been  othenriae.— Mountain  Supply  Ditch 
Co.  T,  Undekugel,  181  P.  788. 

I  1002  (Colo-App.)  A  verdict  on  an  issue  of 
tact,  where  the  evidence  was  in  sharp  conflict 
was  conclusive  on  appeal.— Bloomfield  v.  Nevitt, 
181  P.  801. 

S  1002  (Colo.App.)  The  credit  to  be  given 
to  witnesaes  was  for  the  jury,  and  its  verdict 
upon  conflicting  evidence  may  not  be  disturbed. 
—Stevens  v.  Tompkins,  131  P.  802. 

I  1002  (Idaho)  Tbe  rule  that  a  judgment  will 
not  be  reversed  where  there  is  a  conflict  in  the 
evidence  does  not  apply  where  the  evidence  ii 
conflicting  upon  a  qaeadon  wldch  does  not  gov- 
ern the  ruht  of  recovery.— Bresttears  t.  Gallen- 
der.  131  P.  16. 

S  1002  (Okl.)  A  Terdict  reasonably  suppArted 
by  evidence  will  not  be  reversed  because  other 

evidence  conflicts  therewith.- Town  of  Fairfax 
V.  Giraud,  131  P.  159. 

I  1002  (Okl.)  Where  the  evidence  is  conflict- 
ing and  the  verdict  is  not  excessive,  it  will  not 
be  disturbed.— Muskogee  Electric  Traction  Co. 
v.  Patterson,  131  P.  702. 

1 1902  (WaEdi,)  A  verdict  on  conflicting  evi- 
dence, under  proper  instructions,  will  not  be 
dlstuibed.— Bradford  v.  Adams,  m  P.  449. 

I  r002  (Wash.)  The  credibOity  of  the  witness- 
es and  the  weight  of  conflicting  evidence  is  for 
the  jury,  and  a  verdict  within  the  issues  and 
evidence  rendered  under  proper  instructions 
will  not  be  disturbed.— Sutheriand  &  Brewer  v. 
Lewis  River  Boom  *  Logging  Oc  181  P.  4B6. 


1 1002  (Wash.)  A  finding  on  conflicting  evi- 
dence will  not  be  disturbed  on  appeal — Hertaiw 
V.  Star  Logging  Co.,  131  P.  806. 

!  1002  (Wash.)  A  verdict  on  conflicting  evi- 
dence will  be  sustained  on  appeal,  where  there 
is  Buffident  evidence  to  support  every  material 
issue.— Bartlett  v.  Plaskett  131  P.  1126. 

i  1 005  (Kan.)  Where  the  evidence  Is  conflict- 
ing and  the  verdict  was  approved  by  the  trial 
court,  the  judgment  will  not  be  disturbed. — 
Gurwell  v.  ShimeaU,  ISl  P.  1192. 

1 1005  (Mont)  A  finding  of  the  jnry  on  cea' 
flicting  evidence,  when  approved  by  the  trial 
judge,  will  not  be  disturbed  on  appf^.— Previa- 
ich  v.  Butte  Electric  Ry.  Co.,  181  P.  25. 

1 1010  (Cal.)  A  trial  court's  flndinga  upon  die- 

{ rated  issues  of  fact  will  not  be  disturbed  nn- 
ess  wholly  lacking  the  support  of  substantial 
evidence,  which  rule  is  applicable  to  findings  in 
proceedings  to  appoint  a  guardian  for  one  men- 
tally incompetent.— In  re  Cobum,  131  P.  352. 

I  1010  (Colo.App.)  In  an  action  to  quiet  ti- 
tle against  a  tax  deed,  a  finding  of  fact  sup- 
ported by  evidence,  that  the  notice  of  the  tax 
sale  and  the  list  of  propert?  to  be  sold  were  ad- 
vertised In  tbe  manner,  and  for  the  time^  stated 
in  the  publisher's  affidavit  and  as  required  by 
law.  Is  conclusive  on  appeaL— Pelton  v.  Hunt- 
zing.  131  P.  281. 

ilOlO  (Idaho)  Findings  of  fact  supported  by 
suDstantial,  though  disputed,  evidence,  will  not 
be  disturbed.- Brinton  v.  Stede,  131  P.  662. 

i  1010  (Kan.)  A  finding  or  determination  of 
the  trial  court  will  not  be  set  aside  when  sup- 
ported by  competent  evidence. — Smethers  v. 
Lindsay,  131  P.  563. 

i  1010  (Kan.)  Findings  of  the  trial  court  sup- 

Sorted  by  some  substantial  testimony  cannot  be 
isturbed,  though  the  Supreme  Onirt  might 
have  readied  a  different  conclusion  on  die  same 
testimony.— Bartda  T.  Schod  DIst.  No.  118,  131 
P.  679. 

I  rOlO  (Kan.)  Findings  of  fact  sustained  by 
competait  evidence  will  not  be  set  aside,  in  the 
absence  of  error  of  law.— Gamer  v.  Horner,  131 
P.  685. 

i  1010  (OkL)  Findings  of  the  trial  court  on 
issues  of  fiict  will  not  be  set  aside  if  supported 
by  any  substantial  evidence.— Friedman  &  Co. 
V.  State,  181  P.  629. 

f  1010  (OkL)  Findings  of  the  trial  court  as 
to  the  place  of  residence  of  a  certain  person 
are  conclusive  on  appeal  when  reasonably  sup- 
ported by  any  evidence. — Comelison  v.  Black- 
welder,  131  P.  701. 

1 1010  (Or.)  The  finding  of  the  trial  court 
OD  a  question  of  fact  amounts  to  a  verdict  and 
cannot  be  disturbed  on  appeal  unless  the  court 
can  say  affirmatively  that  there  Is  no  evidence 
to  support  it— Noble  v.  Beeman- Spanlding- 
Woodward  Co..  131  P.  1006. 

I  lOli.  A  finding  m  confliednK  testimony 
heard  by  tlie  trial  court  will  not  be  disturbed 
on  appeal. 

—  (Cal.  App.)  Bauer's  Law  &  Collection  Co.  t. 
Third  Street  Improvement  Co..  131  P.  77 ; 
Blackwell  v.  Renwlck,  Id.  94;  Griffin  v. 
Long,  Id.  760 ;  Brown  v.  Ratllff,  Id.  769 ; 
Goodwin  V.  Central  Broadway  Blag.  Co.,  Id. 
896* 

(Colo.')   Springhetti  v.  Habnewald,  131  P. 

266; 

(Idaho)  Wittenberg^ V.  Northern  Idaho 
Lumber  Co.,  131  P.  1. 

flOli  (Ariz.)  An  appellate  court  will  not 
grant  a  new  trial  on  the  ground  that  the 
verdict  is  cfmtrarr  to  the  evidence  or  not  sup- 
ported by  the  evidence,  when  the  evidence  i» 
conflicting,  w  whoi  there  is  any  snbetantial 
evidence  to  support  the  verdict— Hull  t.  Lanon. 
131  P.  668. 

LION  (C^lo^pjow)  While  the  findings  of  the 
1  court  on  conflicting  evidence  are  oondnsive 
«n  vpeal  In  pnweedtaiga  to  nenre  psrodarioa  to 
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change  the  point  of  diventon  <^  water  righti, 
thia  rale  does  not  apply  to  findlagf  in  reapeet 
to  (laeBtfoDB  upon  which  there  is  no  sobstontial 
conflict  is  the  evidence. — Farmers'  High  Line 
Canal  &  ReBcrvoir  Co.  v.  Wolff,  131  P.  291. 

IIOI  t  (Colo.App.)  It  after  carefnllT  weighing 
the  conflicting  evidence  it  leaves  it  aoubtfiil  ai 
to  which  aide  should  prevail,  the  Snpreme  Court 
will  not  diatnrb  the  trial  conrt^s  finding.— Na- 
tional Const  Co.  T.  Owens,  181  P.  794. 

(H)  Hmradeea  Bnv*. 

I  1026  (N.M.)  Errors  not  prejadicial  to  the 
snbstantial  rights  of  a  party  will  be  diaregard- 
«d  on  appeal.— Goldenberg  t.  Law,  ISl  P. 

I  1032  (ColbApp.*)  A  Judgment  will  not  be  re- 
Tersed,  unless  appellant  snows  error  actually 
or  presumptively  prejudicial  to  it— Mountain 
Supply  Ditch  Co.  v.  Lindekugel,  131  P.  789. 

1 1032  (N.M.)  An  objection  that  a  witnees 
WBS  pennitted  to  answer  an  improper  qaestton 
will  not  be  reviewed  unless  tne  complaining 
imrty  points  ont  wherein  hia  rightp  have  been 
^judfced  thereby.— Goldenberg  v.  Law,  131  P. 

1 1033  (CoIo.App.)  Where  the  only  error 
shown  was  manifestly  favorable  to  appellant, 
it  is  hannless.— Monntain  Supply  Ditch  Co.  v. 
Lindekugel,  131  P.  789. 

I  (039  (CaLApp.)  Where,  In  an  action  for 
compensation  for  services-  and  money  due,  no 
interest  was  allowed  prior  to  the  filing  of  the 
complaint  the  ambiguity  in  plaintiff's  demand 
for  interest  was  not  prejndleiaL— Kenlaon  v. 
Campbell,  131  P.  88. 

S  1 040  (Cal.)  No  prejudice  could  have  result- 
ed from  the  lefasal  to  entertain  a  demarrer  to  a 
petitl(m  which  waa  not  demnnaUe.— In  re  Co- 
hwm,  131  P.  852. 

S  1040  (CaLApp.)  In  view  of  the  court's  find- 
ings disregarding  an  ambiguous  expression  in  a 
complaint  othOTrise  correct,  held,  that  the  over- 
ruling of  a  demurrer  for  uncertainty  waa  barm- 
less.— Keniaon  T.  Campbell,  131  P.  89. 

1  1040  (CaLApp.)  Where  a  defective  allega- 
tion of  tender  by  the  seller  did  not  result  in 
any  substantial  injury  to  the  buyer,  in  his 
defense  of  the  seller's  action,  error,  if  any,  in 
overruling   a    demurrer   on   that  particular 

Sound  waa  harmlesa.- A.  Widemaau  Co.  t. 
gges,  131  P.  882. 

S  IO40  (CaLApp.)  The  error  in  overruling  a 
demurrer  to  a  complaint  on  the  ground  of  uncer- 
tainty as  to  its  allegationa  is  not  prejudicial  to 
defendant  who  waa  not  misled,  and  a  Judgment 
for  plaintiff  rendered  after  a  trial  on  tiie  merits 
win  not  be  disturbed.- Young  t.  Benton,  131 
P.  1051. 

1 1040  (Colo.)  Where  defendant  as  a  matter 
of  law  was  entitled  to  judgment,  plaintiff  on  ap- 
peal cannot  complain  that  the  court  did  not 
dispose  of  the  demurrer  to  Ua  replication  be- 
fore renderii^  judgment  on  the  pleaoinga. — Uaat- 
ner  v.  Gray.  131  P.  404. 

I  1041  (OkL)  An  allowance  of  an  amendment 
wfll  not  be  disturbed  unleaa  the  diacretion  of 
the  court  has  operated  to  the  prejudice  of  the 
complaining  party.— Booker  Tobacco  Co.  t. 
Walker,  131  P.  687. 

S  1047  (Cal.App.J  In  an  action  by  an  insur- 
ance company  against  ita  agent  to  recover  com- 
miBsims  retained  by  the  agent  on  policies  that 
were  afterwards  canceled,  In  which  the  cancel- 
lations were  conceded,  and  the  tmly  dispute  was 
as  to  the  time  thereof  which  element  the  defend- 
ant deemed  immaterial,  rulings  on  the  introdne- 
tion  of  evidence  as  to  the  fact  ot  cancallatlon. 
If  erroneous,  were  hannlees.— National  Union 
Fire  Ins.  Co.  v.  Nason,  131  P.  755. 

S  1047  (Oal.App.)  The  error,  if  any,  In  failing 
to  rule  on  a  motion  to  strike  out  evidence,  is 
without  prejudice  to  the  party  complaining. 


where  the  ruling  ahould  have  been  adverse  to 
him.— Young  v.  Benton,  131  P.  IQUl. 

I  1048  (OkL)  Where,  in  an  action  on  a  fire 
insurance  policy,  the  wife  was  dearly  competent 
to  testify  as  sue  did,  error  in  submitting  the 
question  of  her  competency  to  the  jury  was  not 
prejudicial  to  the  defendant— Western  Nat  Life 
Ins.  Co.  V.  WiUiamson-Halaell-Frazier  Co.,  131 
P.  691. 

1 1050  (CaLApp.)  Where  a  witness  testifying 
as  an  expert  on  tiie  subject  of  what  is  necessary 
to  make  a  gas  factory  reasonably  safe  for  em- 
ployes gave  his  reasons  for  his  conolusion,  any 
error  in  permitting  him  to  atate  what  is  a  safe 
way  to  equip  a  scrubber  is  not  prejudicial.- 
MullhoUand  v.  Western  Gaa  Const  Co.,  131  P. 
110. 

!  1050  (Kan.)  A  judgment  will  not  be  reversed 
because  a  copy  of  a  newspaper,  showing  notice 
of  conveyance  of  unredeemed  lands  sold  for 
taxes,  was  admitted  without  a  showing  that  no 
better  evidence  was  procurable,  where  there  is 
no  reason  to  suppose  that  the  notice  therein  was 
not  genuine.— Morrow  v.  Inge,  131  P.  1184. 

f  lOSI  (CalApp.)  Bnlinga  aa  to  the  admis- 
sion of  evidence  upon  facta  admitted  in  ttie 
pleadings  are  liannwBa.— Thai  v.  Badke  A  Co., 
131  P.  63. 

I  iOSI  (Golo.ApnO  Where  a  tax  deed  under 
which  defendant  claimed  title  in  a  atatutory  ac- 
tion to  quiet  title  was  void  on  its  face,  and 
was  rejected  for  that  reason  when  offered  in 
evidence,  the  admission  ot  further  evidence  to 
prove  ita  Invaliditj  was  not  reveralble  error.— 
Empire  Ranch  A  Cattle  Co.  v.  HoweU,  181  P. 
798. 

i  1054  (CaLApp.)  Where  evidence  was  admie- 
aible  for  •pedned  puiposea,  the  refusal  of  the 
court  to  atate  for  what  purpose  it  admitted  the 
evidence  was  not  prejudicial.— Young  v.  Ben- 
ton. 181  P.  1061. 

g  1 057  (Cal.)  Error  in  excluding  evidence  waa 
harmless  where  such  fact  was  admitted.— In  re 
Cobum.  181  P.  352. 

i  1057  (CaLApp.)  The  ernnr,  if  any,  in  ex- 
duding  evidence  ot  a  fact  eatabli^ied  by  other 
evidence,  ia  not  inrejudldaL- Brown  v.  RaUiff, 
131  P.  769. 

S  1058  (Or.)  In  action  on  benefit  insurance 
certificate,  defended  on  the  ground  that  member 
waa  anapended,  where  defendant  showed  that 
the  aaaesaments  were  accepted  on  the  affidavit  of 
the  local  clerk  that  there  had  been  no  delin- 
quency, exclusion  of  a  letter  written  by  her  ex- 
plaining the  matter  more  thoronghlyAeM  not 
Nejudicial  to  defendant— Patton  v.  vTomen  of 
Woodcraft  181  P.  B21. 

I  1064  (Gel.App.)  In  an  action  by  a  passen- 
ger for  a  wrongful  ejection  from  a  train,  the  er- 
ror, if  any.  In  an  Instruction  that  a  passenger, 
who  has  not  paid  his  fare  before  entering  the 
train,  if  he  has  been  given  an  opportunity  to  do 
80,  muat  on  demand,  pay  an  addition  to  the 
regular  fare,  was  not  prejudicial  to  the  car- 
rier.—Clare  V.  Northwestern  Pac.  R.  Co.,  131 
P.  823. 

S  1064  (Colo.)  In  an  action  against  a  bailee 
for  toas  of  cattle,  conflicting  iuFtruotions  as  to 
burden  ot  proctf  to  show  negligence  constituted 
reversible  error.— Nott  v.  Davison,  181  P.  890. 

S  1066  (CaLApp.)  Error  in  instruction  on 
contributory  negligence  held  not  prejudicial  to 
plaintiff,  where  the  evidence  showed  no  negli- 
gence on  defendant's  part— Campbell  v.  South- 
em  Pac.  Ry.  Co.,  131  P.  80. 

Inaccurate  Instruction  on  assumed  risk  held 
not  prejudicial  to  plaintiff,  where  no  issue  on 
asaumed  risk  was  raised  by  tiie  pleadings  or 
evidence.— Id. 

{  1066  (Wash.)  Instruction  which  assumed 
that  the  place  where  plaintiff  was  struck  by  a 
toxicab  was  frequented  at  night  by  pedestrians, 
a  fact  not  proven,  held  harmless,  where  it 
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clearly  conveyed  the  idea  that  sacb  cai'e  should 
be  exercised  ia  the  managemeDt  of  a  tazicab 
ai  the  loc^tr  and  time  of  the  collision  with 
plaintiff  would  suggest  ai  naceBsarr  to  arold 
aMdeot— Heath  t.  Seattle  Taxicab  Co..  ISl  P. 
843. 

Instruction  incorrectlr  definine  the  speed 
limit  at  the  plaoe  where  plaintiff  was  stmck 
by  an  automobile,  as  shown  by  ordinance  in 
evidence,  Ju-14  harmless,  where  the  sole  issue 
was  whether  a  car  belonging  to  defendant 
company,  and  driven  by  Its  driver,  struck  and 
injured  plaintiff. — Id. 

i  1067  ^an.)  Where  an  employe's  action  for 
Injuries  was  tried  on  the  theory  that  no  recor* 
ery  could  be  had,  except  under  the  Factory  Act, 
no  prejudice  could  have  resulted  to  defendant 
from  a  refusal  to  instruct,  upon  assumed  risk 
and  coatribntoiy  negligence,  though  the  peti- 
tion and  evidence  might  have  justified  a  recovery 
under  the  common  law.— Oasillas  v.  Altoona 
Portland  Cemeot  Co.,  131  P.  560. 

I  1067  (OkL)  Refusal  to  give  an  instruction 
baaed  upon  Incompetent  evidence  introduced 
over  objection,  if  erEor,  is  harmless  where  the 
party  requesting  such  instruction  was  not  de- 
prived of  any  substantial  right.— Continental 
Casualty  Co.  v.  Owen,  131  P.  1084. 

f  1068  (Okl.)  Where,  in  a  negUgence  caae.  Oie 
jury  finds  no  breach  of  duty  by  defmdant.  an 
erroneous  instruction  on  the  measure  of  dam- 
ages is  harmless.— Howard  r.  Rose  Tp.,  Payne 
County,  131  P.  683. 

{1071  (Cal.App.)  Any  error,  In  an  action 
against  a  partnership,  in  finding  that  the  part- 
nership existed  before  the  date  on  which  it  was 
formed  was  not  prejudicial  to  defendant,  where 
the  evidence  showed  tluit  plaintiff's  claim  was 
for  a  debt  assumed  by  the  partnership  and  ac- 
cruing witliin  two  years  from  the  commence- 
ment of  the  action,  or  was  a  debt  of  the  firm. 
—Stover  V.  Stevens,  131  P.  332. 

91073  (Colo.)  Under  Mills'  Ann.  St  t  78, 
held,  that  error  in  permitting  plaintiffs  to  re- 
scind in  part  a  contract  for  die  purchase  of 
worthless  mining  property  was  not  prejudicial 
to  defendants,  nnce  it  relieved  them  of  the  duty 
to  reimburse  plaintiffs  to  the  »tent  that  tbk 
contract  was  permitted  to  stand.— Springhetti 
V.  Hahnewald,  131  P.  266. 

1 1073  (ColOkApp.}  Where  in  a  suit  to  quiet 
title  agftinat  a  tax  deed  and  the  Issues  involved 
squarely  presented  the  question  who  was  the 
owner,  a  recital  in  a  decree  quieting  title  in 
defendant  "that  tlie  action  be  dismissed"  was 
not  prejudicial  to  plalntlfl.- P^ton  v.  Hantsint. 
131  P.  .281. 

(I)  Error  Waived  !■  Appellate  Covrt. 

I  1079  (Colo.App.)  A  statement  tn  an  abstract 
that  a  demurrer  was  not  let  forth  because  it 
was  not  urged  deprived  appdiants  of  the  right 
to  a  hearing  on  the  demurrer  on  appeal  f<n 
ambiguity  or  uncertainty.— Roaenbaum  t.  Mc- 
Ewen.  131  P.  780. 

(K)  SBbB«qtaeat  Appeals. 

$  1097  (Cal.)  Since  under  the  direct  provi- 
sions of  Const,  art.  6,  $  4,  the  concurrence  of 
all  three  justices  is  necessary  to  the  pronounce- 
ment of  a  judgment  by  a  District  Court  of  Ap- 
peal, a  question,  from  the  decision  of  which  two 
of  the  justices  withheld  their  assent  was  not  de- 
cided  by  the  judgment,  though  the  other  jus- 
tice expressed  an  opimon  thereon.— In  re  Co- 
bum  131  P.  352. 

Where  two  of  the  Justices  of  the  District 
Court  of  Appeal,  though  concurring  in  reversal 
on  other  gronndii,  expressly  dissented  from  an 
opinion  of  the  presiding  justice  that  a  finding  of 
mental  incompetency  was  not  sustained  by  the 
evidence,  so  as  to  warrant  appointing  a  guard- 
ian, the  presiding  justice's  statements  in  his 
opinion  aa  to  the  principles  governing  the  ap- 
pointment of  guardians  being  part  of  his  argu- 
ment on  ftn  qoestion  of  the  mfficiency  of  Bie 
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evidence,  was  not  a  part  of  die  decMon  ao  u- 
to  be  the  law  of  the  caae  on  a  Babaeqoent  ap- 
peal.—Id. 

f  1097  (CoIckApp.)  The  oi^nion  (tf  the  8a- 
preme  Court  on  a  former  appe^  warn  thereafter 
tlie  law  of  the  case  aa  to  all  qneatlfHU  passed 
upon  by  it— Grand  Lod)?e  A.  O.  U.  W.  of  Colo- 
rado V.  Taylor.  ISl  P.  783. 

1 1097  (Idaho)  An  esBoitial  qnertUm  deter- 
mined on  a  former  appeal  becomes  coocludvely 
the  law  of  the  caae  upon  a  anbsequent  appeaL 
—City  of  Nampa  v.  Kampa  *  Meridian  Itr. 
Diet,  131  P.  a 

i  1096  (Wash.)  The  Supreme  Court's  deter- 
mination in  an  action  between  the  two  owners 
of  the  capital  stock  of  a  corporation  that  under 
their  contract  one  was  only  entitled  to  fl25  a 
month  for  bis  services,  was  the  law  of  the  case, 
and  wonid  be  adhered  to.— Boothe  T.  Summit 
Coal  Mining  Co.,  131  P.  2S2. 

XVn.  DETEBMnf  ATION  AJID  DUPO- 
SITIOir  OF  OATTBE. 

<A)  Deelslon  in  Qeaerml. 

SHOO  (OkU  Const  art  7.  1  0  (Williams' 
Ann.  Const  OkL  par.  190).  iwoilding  that  tiie 
Supreme  Court  shall  render  a  written  opinion 
in  each  case  within  six  months  after  submis- 
sion, is  directory,  and  the  Supreme  Court  does 
not  lose  jurisdiction  to  determine  a  case  after 
the  lapse  of  six  months  from  the  date  of  tta 
submission.— Kinney  t.  Heatherington,  181  P. 

(B)  AflriMBee, 

f  ir40  (OkL)  Where  a  verdict  is  so  grossly 
excessive  as  to  be  clearly  the  result  of  passion 
and  prejudice,  a  rendttltur  will  not  be  ordered, 
but  the  case  will  be  remanded  fw  new  trial. — 
Rhyne  v.  Turley,  131  P.  695. 

i  1 142  (Or.)  In  an  action  at  law  where  the 
judgment  overruling  a  demurrer  to  the  com- 
plaint is  afflrmedj  the  Supreme  Court  will  not 
remand  to  permit  the  defendants  to  answer 
on  the  merits ;  it  having  no  authority  to  deter- 
mine, on  affidavits  dehors  the  record,  the  ques- 
tion of  the  exiatence  of  possible  meritorious 
defenses  which  were  not  interposed^r-WUUams 
T.  Pacific  Surety  Co.,  ISl  P.  1021. 

cm  MoAlfiMttoB. 

IIIS3  (Or.)  Under  the  anthoritr  of  Const. 
Amend,  art  7.  f  8,  a|>proved  November  8, 
1910,  this  court  when  it  can  determine  that 
the  lower  court  should  have  entered  a  judg- 
ment against  all  tiie  defendants  In  an  action 
on  a  note,  should  change  the  ju^ntMit  of  the 
lower  court  so  as  to  make  it  one  Judgment 
against  all  the  defendants.— Wagenaar  T.  Bee- 
man-Woodward  Co.,  131  P.  XQSO. 

(D)  KeTsnwl* 

1 1160  (Kan.)  Where  undispnted  testimMiy 
appears  to  have  been  arbitrarily  disregarded, 
and  special  questions,  submitted  unfairly  an- 
swered, and  the  special  findings  returned  npon 
important  issues  are  unsupported  by  the  evi- 
dence, and  are  inconsistent  with  each  other  and 
with  the  general  verdict,  a  judgment  on  the  gen- 
eral verdict  will  l»  revetted.- Healer  v.  Ink- 
man,  131  P.  611. 

S  11 75  (Utah)  A  Judgment  in  favor  of  defend- 
ant upon  its  counterdaim  for  conversion  will 
be  revened  without  remand,  where  the  evidence 
was  insufficient  to  sustain  it  ud  the  Judgment 
was  rendered  in  obedience  to  an  erroneous  in- 
struction, and  the  verdict  on  a  prior  trial,  when 
the  evidence  was  the  same  but  no  such  instruc- 
tion was  given,  was  in  favor  of  plaintiff.— Utah 
Foundry  &  Machine  Co.  v.  Uteh  Gas  ft  Coke 
Co.,  131  P.  1173. 

1 1176  (Idaho)  Where,  in  a  suit  to  qniet  title, 
the  findings  of  fact  are  not  suffldenuy  certain 
to  enable  the  parties  to  Identify  the  dlmmted 
boundary  IUh^  the  findings  and  deeret  'inll  b« 
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Ht  aside,  and  tbe  trial  conrt  directed  to  make 
new  finding!  and  enter  a  decree  in  accordance 
tfaerewitb.— Brintam  v.  Steele,  131  P.  662. 
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f  I  IBS  (Idabo)  On  a  Mcmd  trial  ot  die  case, 

tiie  opinion  on  a  former  appeal  Is  the  law  ot 
the  case  where  the  caaees  of  action  set  ap  In 
the  amended  complBiut  end  relied  on  at  the 
second  trial  involved  the  same  transaction.— 
Unfried  v.  Libert,  131  P.  660. 

(G)  JmrlsdietlOB  nnd  Proeeedlmve  of  Ap- 
p«Ua.t«  Coart  After  Remand. 

51218  (Wash.)  The  Sapreme  Court  may  re- 
I  a  remittitur  to  correct  a  mistake  or  enforce 
its  jodgment  if  application  therefor  Is  made 
with  due  diligence.— Peabody  t.  City  of  Ed- 
monds, 131  P.  250. 

Where  a  remittitur  was  sent  down  by  the 
Supreme  Court  July  3,  1912,  an  application  to 
recall  remittitur  made  on  March  ^  1918,  was 
not  made  with  doe  diligence.— Id. 

APPEARANCE 

120  <Colo.)  The  voluntary  written  appear- 
ance of  the  wife  In  her  husband's  action  for  di- 
vorce is  sufficient  to  confer  Jurisdiction  over 
her  person  without  summons.— Uastner  v.  Gray, 
131  P.  404. 

S  24  (Colo.)  A  defendant,  who  without  objec- 
tion to  the  service  of  process  on  a  codefendant, 
files  an  answer,  enters  thereby  a  general  ao- 
pearance,  and  waives  any  objection  to  the  suf- 
ticien(7  at  the'  service  on  codefendant.— B.  F. 
Sailer  Lmnber  Go.  t.  LlndeniDeter,  ISl  P.  44S!. 

1 26  (OM.)  Where  after  judgment  against  a 
grantee  on  the  warranty,  and  over  against  her 
grantor,  the  grantor  moved  for  a  new  trial, 
he  thereby  entered  a  general  appearance  and 
validated  the  judgment  regardless  of  any  de- 
fect in  the  proof  of  service  of  the  notice  to 
warrantor  prescribed  by  Comp.  Laws  1909,  | 
120C,  and  in  the  absence  of  service  ot  snm- 
mons  on  him.— Clarkaoo  t.  Wuhinfton,  181 
P.  935. 

APPLICATION. 

See  New  TrUl.  H  110-181 ;  Waters  and  Water 
Courses,  |  27. 

APPOINTMENT. 

See  Ezecntors  and  Administratoza,  |  17;  Re- 
eelvera,  H  29,  85. 

APPROPRIATION. 

See  Waters  and  Water  Goorsee,  H  128-1S2. 

ARBITRATION  AND  AWARD. 

m.  AWABD. 

1 63  (Kan.)  Award  of  arbitrators  is  not  bind- 
ing when  It  is  the  result  of  a  misapprebenstpn 
on  their  part  of  the  language  used  fn  defining 
the  matter  submitted  to  thew  dedsion.— Swish- 
«r  T.  Dunn,  131  P.  671. 

ARGUMENT  OF  COUNSEL 

See  Criminal  Law.  H  6efr-780,  1060.  1128^ 


ARMY  AND  NAVY. 


See  Ferriee. 


ARREST. 


See  Execution;  .False  Imprisonment;  Munici- 
pal Corporations,  S  If^. 


ARREST  OF  JUDGMENT. 

See  Judgment,  f  203. 

ASSAULT  AND  BATTERY. 

See  Rape,  H  16,  63. 

ASSESSMENT. 

See  Damages,  |  208. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  S  719;  Criminal  Law. 
1  1176. 

ASSIGNMENTS. 

See  Chattel  Mortrages,  H  213,  249;  Gorpora- 
tion%  H  403,  SmT;  Mortgages,  U  258,  267, 
417;  iwnes. 

U.  OFEBATIOir  A]n>  EFFECT. 

i  78  (N.M.)  The  aseignment  of  any  particu- 
lar claim  Is  an  equitable  asrignment  of  aecurir 
ties  held  by  the  assignor  to  secure  it.— Medlsr 
T.  Childers.  131  P.  490. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

ASSOCIATIONS. 

See  Asriculture. 

ASSUMPSIT,  ACTION  OF. 

See  Woric  and  Labor. 

ASSUMPTION. 

Of  risk,  see  Master  and  Servant,  H  203-226. 

ATTACHMENT. 

See  Chattel  Morteagea,  I  249 ;  Eucntion ;  Ei- 
emptlons;  Sheriff^  and  Constables,  i|  88,  IIV. 

I.  KATUKE  AUD  OBOUHDS. 

(A)  NAt«re  of  Remedr*  CMOJieB  of  Aetlon, 
BMd  P«rtleB> 

I  8  (Kan.)  It  Is  Obt  necessary  in  order  that 
plaintiff  may  have  an  attachment  that  the  dam- 
ages should  be  capable  of  definite  estimation.— 
Gain  v..  Perfect,  131  P.  673. 

XL  FBOPERTTSTTBJEOT  TO  ATTACH. 
MEITT. 

f  60  (Kan.)  A  devisee's  interest  in  real  es- 
tate is  subject  to  attachment,  although  the  will 
^vea  a  power  to  the  executor  to  sell  the  property 
and  distribute  the  proceeds  among  the  devisees. 

—Ward  V.  Benner,  131  P.  609. 

HL  PRooEEDnroa  to  procube. 

(A)  JnrlsdlctlOB  and  Tenae. 

i  71  (Kan.)  Under  Code  Civ.  Proc.  i  190  (Gen. 
SL  1909.  I  6783.  as  amended  by  Laws,  1911, 
c.  231),  plaintiff  in  an  action  to  recover  money 
may  have  an  attachment  against  the  property  of 
a  nonresident  defendant,  though  the  action 
arose  ez  delicto  in  another  state.— Gain  t.  Per- 
fect, 131  P.  678. 

1 74  (Kan.)  A  civil  action  to  recover  damages 
from  a  libel  published  in  another  state  may  be 
brought  against  the  nonresident  in  any  county 
in  which  he  has  property  subject  to  attachment 
under  Code  Glv.  Proa  1  63  (Oen.  St  1909,  | 
5646).-Cain  v.  Perfect,  131  P.  673. 

<B)  AflldKTlta. 

I  105  (Kan.)  It  is  sufficient  under  Co6e  Civ. 
Proc  II  190,  191  (Gen.  St.  1909,  ||  6783,  6784), 
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In  an  action  for  libel  to  allege  the  daim  is  Just 
and  the  amount _plaiDtiff  ougnt  to  recover.— Cain 
V.  Perfect.  181  P.  S78. 

TX.  PBOOBEDnfOS  TO  8VPFOBT  OB 
ENFOBOE. 

1217  (E^)  The  final  jadgment,  In  an  ac- 
tion wherein  a  devisee's  Interest  in  realty  was 

attached,  properly  allowed  the  executor  to  Bell 
the  attached  property  &a  directed  by  the  will 
and  provided  for  the  application  of  tiie  defeod- 
ant's  abare  at  the  proceeds  upon  the  Judgment 
against  him.— Ward  t.  Banner,  131  P.  609. 

S  2 1 9  (Kaq.)  Where  a  devisee's  iuterest  in 
real  estate  is  attached  and  service  Is  made  upon 
him  by  publication  only,  the  devisee's  share  of 

Eroceeds  In  personal  property  in  the  executor's 
ands,  but  not  attached,  cannot  be  applied  upon 
the  judgmeot.— Ward  v.  Benner,  131  P.  609. 

While,  under  the  express  provisionB  of  Code 
Civ.  Proc.  1 2S0  (Oen.  St  lOOD,  {  5844).  the  dispo- 
sition of  property  with  Intent  to  render  a  judg- 
ment ineffectual  may  be  anjoined,  the  issuance 
of  such  injunction  is  not  ground  for  constructive 
service  and  does  not  autnorize  the  applying  of 
property  which  la  not  attached  to  the  satisfac- 
tkui  of  a  judgment  in  rem.— Id. 

Vn.  QUA8HINO,   VAOATINO,  DISSO- 
I.UTION,  OB  ABAHDOmCENT. 

S24I  (Kan.)  Where  an  attachment  is  levied 
upon  real  estate,  and  Judgment  is  rendered  for 
plaintiff  without  the  validity  of  the  attachment 
having  been  questioned,  an  order  of  sale  of  the 
attached  property,  conditioned  on  nonpayment 
of  the  judi^ent,  follows  as  a  matter  of  course. 
■—Jones  T.  Hedstrom,  131  P.  145. 

VHX  OUUMS  BT  THIBD  PEBSOKS. 

1 308  (Wash.)  Evidence  in  an  action  to  recov- 
er possession  of  shares  of  stoclc  held  by  the 
sheriff  under  attachment  by  defendant  against 
the  property  of  one  S.,  based  on  the  claim  that 
plaintiff  had  purchased  the  stock  from  S.  prior 
to  the  attachment,  and  paid  full  value  therefor, 
held  not  to  eatablish  plaintiff's  ownership  of 
the  stock  so  that  a  Judgment  in  her  favor  would 
he  reversed. — Livituston  v.  Gamble-Boblnson 
Commtodon  Co.,  131  P.  818. 

ATTESTATION. 

See  Appeal  and  Error,  |  614. 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  |  079;  Bills  and  Notes, 
S  534  ;  Constitutional  Law,  %  101 ;  Corpora- 
tions, i  320;  Eminent  Domain,  {  178;  Evi- 
dence,! 571;  Injunction,  8  226;  Jury  S  10; 
Malicious  Proaecutifm,  If  S,  71;  Mandamus, 
I  31;  New  Trial,  |  297rayment,  f  89;  BaU- 
roads,  |  483. 

I.  THE  OFFICE  OF  ATTO^NET. 

(B)  Prlvilcses*  Dlsnblllttes,  and  Liabili- 
ties. 

J  26  (Colo.App.)  An  attorney  who  directed  en 
official  reporter  to  prepare  a  bill  of  exceptions, 
and  who  made  no  claim  that  he  had  authority 
to  bind  his  client  to  pay  therefor,  was  liable 
for  the  value  of  the  reporter's  services. — Bloom- 
field  V.  Nevitt,  131  P.  SOl. 

Where  official  reporter  brought  suit  against 
client  for  services  In  preparing  bill  of  excep- 
tions, under  a  mistaken  belief  as  to  the  law, 
he  could  not  recover  from  the  attorney  who 
directed  the  preparation  of  bill  of  excej>- 
tiona,  his  expenses  in  unsnccessfnlly  prosecuting 
the  suit  against  the  client— Id, 

(C)  8«sv«Bat*a  mM6.  Dl»b«rinent. 

t36  (Okl.)  The  Sapreme  Court  has  inherent 
power  independent  <A  statute  to  disbar  attor- 
neys for  misconduct- State  Bu  Commission  t. 
SuUivan,  Ifil  F,  708. 


SEPOBTBB 


1 37  (OkL)  The  Snprenw  Court  la  not  limited 
la  Its  disciplinary  power  over  attome:^  to  tbe 
gronnde  and  ranedies  indicated  tnr  statute,  bnt 
the  statutory  provlalons  are  merely  cuinalattvek 
—State  Bar  Commisrion  t.  SnUiTan,  181  P. 
703. 

f  43  (Okl.)  The  printing  and  publication  of  m. 
pamphlet  falsely  and  malfdously  attacking  the 
integrity  of  the  courts  and  the  judges  thereof, 
designed  to  willfully,  purposely,  and  malicioua- 
Ij  misrepresent  and  bring  them  into  disrepnte, 
held  ground  for  disbarment  of  an  attorney.^ 
State  Bar  Commission  v.  Sullivau,  131  P.  703. 

1 46  (Okl.)  In  a  proceeding  for  disbarment 
upon  charges  of  tbe  publication  of  a  pamphlet 
disrespectful  to  the  court  the  statute  of  limita- 
tions is  not  available  as  a  defense,  especially 
where  the  pamphlet  remains  in  circulation  un- 
til a  time  within  what  would  be  the  limitation 
period  if  the  statute  of  limitations  be  constru- 
ed to  apply.— State  Bar  Commiwion  v.  Sullivan, 
131  P.  703. 

{ 52  (Okl.)  Under  Comp.  Laws  1009,  f  267, 
no  verification  of  tbe  charges  la  neceMary  in 
disbarment  proceedings  brought  by  the  state  bar 
commission  by  order  of  the  Supreme  Court. — 
State  Bar  Commission  v.  Sullivan,  131  P.  703. 

The  sufficiency  of  tbe  verification  of  the  cbarg* 
ea  in  disbarment  proceedings  must  be  deter- 
mined by  an  inspection  of  the  verification,  and 
the  evidence  of  affiant  cannot  be  received  to 
show  that  he  bad  no  personal  knowledge  as  to 
the  charges. — Id. 

f53  (Okl.)  While,  under  Comp.  Iawb  1809. 
8  266,  an  attorney  cannot  be  disbarred  for  filing 
a  pleading,  a  petition  with  pamphlet  attached 
which  falsely  and  maliciously  attacks  the  courts 
and  judges  may  be  conddered  as  evidoice  of  tbe 
attorney's  unfitness  to  practice  law.— State  Bar 
CommiBsion  v.  Sullivan,  131  P.  703. 

In  disbarment  proceedings,  the  gnllt  at  the 
accused  should  be  proved  by  a  clear  preponder- 
ance of  the  evidence,  but  not  necessarily  beyond 
a  reasonable  doubt — Id. 


m.  DUTIES  UTD  f.TABTT.TTIES  OF  AT- 
TOBMET  TO  OUEHT. 

S  129  (Colo.)  The  question  of  an  attorney's 
negligence  in  failing  to  issue  summons  to  de- 
fendant In  a  divorce  action  who  had  T<^nntarlly 
entered  ber  written  appearance  and  nmsent  to 
a  trial  was  a  question  of  law.— <^tner  t.  Gray. 
131  P.  404. 


IV.  COMPENSATIOB  ABD  USB  OP 
ATTOBBET. 

(A)  Fees  Md  Other  Bem«a«M.tloB. 

1140  (Wash.)  If  an  attorney  intentionally  mis- 
represented to  his  client  the  magnitade  of  the 
services  he  was  to  perform  for  the  purpose  of 
obtaining  a  greater  fee,  he  would  only  be  en- 
titled to  the  reasonable  value  of  his  services, 
instead  of  the  contract  price.— Johnson  t.  Mann, 
131  P.  218. 

i  140  (Wash.)  Where  attorneys  rendered  vat- 
oaUe  services  under  an  invalid  contract,  and 
obtained  a  settlement  on  tbe  baste  of  a  con- 
veyance  to  trustees,  who  ^reed  to  pay  them 
a  reasonable  compensatioD  as  determined  in  a 
proceeding  brought  for  that  purpose,  the  at- 
torneys should  be  allowed  a  reasonable  sum.— 
Atwood  V.  Sicade,  131  P.  8S0. 

I  143  (N.M.)  An  attorney  may  recover  for 
legal  services  rendered  after  he  has  been  ad- 
mitted to  practice,  though  be  cootiaeted  to  ner- 
form  such  services  before  being  admitted^ 
Goidenberg  v.  Law,  131  P.  499. 

AUTHORITY. 

See  Principal  and  Agent,  H  97,  108,  14& 
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AUTOMOBILES. 

t3e«  Highways,  i  181;  Master  and  Swrant,  if 
802.  330,  3»2:  MuniciMi  Corponitiuis,  H 
189,  703,  706:  Trial,  %  101;  TzoTw  and 
GoBTentou,  I  66. 

AWARD. 

See  ArUtratloii  and  Awaid. 

BAIL 

8m  False  ImpriaonmeDt. 

IX.  ZH  OBimXAIt  pROMBOunoirs. 

8  77  (Okl.)  The  countj  court,  having  joria- 
diction  of  an  offense  charged  and  bdnf  regnlred 
under  Oomp.  Laws  1900,  8  7105,  to  admit  ac- 
cused to  bail,  had  jurisdiction,  under  section 
7112,  to  declare  a  forfeiture  of  the  bond;  it 
not  beinc  limited  in  aueb  act  tar  the  JnrlB^ctitffi- 
al  amount  goTendnr  ta  dvif  caaea.— State  t. 
Hines,  131  P.  68a 

Where  the  principal  6Uls  to  appear  as  requir- 
ed by  a  bail  bond,  the  failure  to  call  the  sure- 
ties will  not  defeat  an  motion  on  the  bond.— Id. 

1 84  <0H.)  In  an  action  in  the  dlatrlct  court 
OD  a  bail  bond  declared  forfeited  by  the  county 
court  onder  Oomp.  Laws  1909,  $  7112,  sickness 
of  the  principal  on  the  date  of  the  forf^ture  is 
no  defense  by  tiu  auretiea.— State  t.  Hinea,  131 

In  an  action  in  the  district  court  on  a  ball 
bond,  forfeited  by  the  county  court  having  Juris- 
diction, Biclmev  of  the  principal  on  the  date 
of  forfeiture  is  no  defense  against  the  sureties' 
llablU^:  Comp.  Laws  190B,  |  7112,  providing 
that  if  defendant  falls  to  appear  a  bond  ahall 
thereupm  be  declared  fi«felted.— Id. 

BAILMENT. 

See  Animals,  8  23;  Pledges. 

I  31  (Colo.)  Deliver  of  property  to  a  bailee 
in  good  condition  and  its  destruction  or  return 
in  an  injured  condition  affords  prima  fade 
proof  of  his  negligence.— Nutt  t.  DaTlsmi,  131 

P.  39a 

BANKRUPTCY. 

Bm  Eridenee.  |  82. 

m.  ASSIONHElfT,  ABBflinSTBATIOK, 
AMD  DISTRIBUTION  OF  BAHK- 
KirPT>8  ESTATE. 

(O  PnfemMa  mnd  TrusCera  br  BmIc- 
rmwtt  AttMkBemta  And 

Other  LIcKs. 

8  161  (Wash.)  Under  Bankr.  Act,  |  60,  pro- 
viding that  the  period  of  four  months  shall  not 
expire  until  four  months  after  the  date  o(  the 
recording  of  the  transfer,  a  bill  of  sale  of  a  ves- 
ael  must  be  recorded,  as  required  by  Rev.  St 
I  4192  (U.  S.  Comp.  St.  1901,  p.  2837),  four 
months  before  the  filing  of  the  petition  in  bank- 
ruptcy against  the  vendor  or  tlie  bill  of  sale 
operates  as  a  preference. — Benner  v.  Scandi- 
navian American  Bank,  131  P.  1149. 

8  178  (Wash.)  On  purchase  of  sbarea  of  Its 
own,  outstanding  stock  by  a  corporation  and 
payment  therefor  without  diminishing  capital 
Btock,  resulting  in  injury  to  creditors,  held  its 
trustee  in  baukruptt^  could  recover  the  pay- 
ments.—Union  Trust  A  Savings  Bank  t.  Ame- 
ry   131  P.  190. 

The  right  to  recover  such  payment  did  not 
depend  on  the  stockholder's  knowledge  that  the 
purchase  was  made  by  the  corporation,  and  an 
instruction  making  it  so  depend  was  erroneous. 
— Id. 

Money  paid  by  a  corporation  for  Its  out- 
standing stock  could  not  be  recovered  from  a 
BtocUiolder  if  he  sold  the  stock  to  a  third  per- 
son and  not  to  the  corporation,  and,  if  a  por- 


tion of  It  was  Mild  to  the  tMrd  peiaon,  there 
could  be  no  recovery  as  to  that  portion.— Id. 

{  184  rWash.)  Under  Bern.  A  Bal.  Code.  88 
3660,  6291,  providing  that  a  transfer  of  person- 
al property  is  void  as  against  creditors  where 
the  property  Is  Mt  in  the  possession  of  the  sell- 
er, unless  the  transfer  is  recorded,  an  unrecord- 
ed \All  of  sale  of  a  vessel  is  void  within  Bankr. 
Act,  8  67.— Benner  t.  BcandlnaTlan  American 
Bank,  131  P.  1149. 

I  189  (Wash.)  A  trustee  In  bankruptcy  holds 
not  only  the  legal  title  to  the  bankrupt's  estate, 
but  he  also  represents  the  crediton  of  the  bank- 
rupt, and  has  such  rights  as  the  creditors  pos- 
sessed, and  he  can  avoid  any  transfer  which  the 
creditors  could  have  avoided,  and  under  Bankr. 
Act,  8  67c,  the  trustee  has  plenary  power  to 
take  all  steps  necessary  to  subject  the  bank- 
rupt's proper^  to  the  satisfaction  of  his  debts. 
—Benner  t.  Seandinavian  American  Bank,  131 
P.  U48: 

(D)  Admialstrmtlon  of  BBtMe. 

S  262  (Wash.)  The  bankruptcy  court  may  or- 
der a  sale  of  the  property  of  a  bankrupt  free 
from  liens,  and,  when  that  is  done,  the  ^ur- 
(Hiaaer  acquires  a  good  title  and  existing  liens 
are  transferred  to  the  proceeds,  and  a  mechan- 
ic's lien  claimant.  havlnE  notice  of  the  sale, 
must  resort  to  the  fund.— Shinn  v.  Kemp  A 
Hebert,  181  P.  822. 

(B)  AetloBS  by-  or  A«*iBst  Tnstee. 

S  303  (Wash.)  In  an  action  by  the  trustee  of 
a  bankrupt  corporation  to  recover  money  paid 
by  the  corporation  for  its  stock  from  a  person 
who  claimed  that  he  sold  the  stock  to  a  third 
person,  the  burden  of  proving  that  the  sale 
was  to  the  corporation  was  on  plalntftf.— Union 
Trast  A  Savings  Bank  v.  Amery,  131  P.  199. 

1 304  (Wash.)  In  an  action  to  recover  mon- 
ey naid  by  a  corporation  for  its  outstanding 
stoclt  from  a  person  who  claimed  that  he  sold 
the  stock  to  a  third  person,  whether  the  stock 
was  sold  to  the  corporation  was  a  question  of 
fact- Union  Trust  A  Savings  Bank  t.  Amery, 
131  P.  199. 

(F)  Clnlma  AvmlBst  «Bd  Dlatrlbwtlom  of 

1 34 1  (Kan.)  The  presentation  of  a  daim 
against  a  bankrupt  to  the  trustee  in  bankrupt* 
cy  does  not  prevent  an  action  thereon  against 
the  bankmpt,  where  the  claim  was  stricken 
out— OtaTea  t.  Neosho  Falls  Bank,  181  P.  14iB. 

BANKS  AND  BANKING. 

See  Orlminal  Law,  If  419,  420,  781,  800,  U86 ; 
Injunction,  8  B;  Jury,  |  14. 

I.  OONTBOI.  AND  REOUIiATIOir  IK 
GENEBAL. 

821  (Oal.)  The  want  of  funds  in  or  credit 
with  the  drawee  is  an  essential  element  of  tlie 
crime  of  making  or  delivering  a  worthless  check 
nnder  Pen.  Code,  {  476a.— People  v.  Frey,  131 
P.  127. 

In  a  prosecution  for  making  and  delivering  a . 
check,  witii  knowledge  that  the  drawer  had  no' 
funds  In  or  credit  with  the  drawee  with  which, 
to  meet  It,  the  allegation  of  the  nonexistence  of 
funds  or  credit  was  not  a  negative  allegation  re- 
garding matters  peculiarly  within  the  knowledge 
of  defendant  within  the  rule  that  such  allega- 
tions need  not  be  proved. — Id. 

An  instruction  that  if  accused  drew  a  check 
or  draft  upon  a  bank  in  which  he  had  no  de- 
posit or  credit,  and  if  he  knew  this  to  be  true 
the  jury  must  acquit,  was  properly  refused,  as 
the  facts  stated  would  have  amounted  to  a 
prima  facte  case. — Id. 


Fw  eases  la  Dae.  Dig.  *  Am.  Dig.  Key  No.  Berisa  *  ladeus  see  sasu  topic  and  ssetlon  (0  NUHBBR 


Digitized  by 


Google 


Bmaks  and  BaiddMC  131  PACIFIC 


Q.  BAHXIHO  GOBPOBATIONS  AHB 
ASSOOIATIOKS. 

(B)  iBMlTettoy  Mid  DlaaalotloB. 

i  77  (Ean.)  Ad  action  to  recover  money 
whicb  a  bank,  subBeqaentl;  placed  in  the  bands 
of  a  receiver,  had  received  in  payment  of  a 
note,  bat  which  it  had  failed  to  apply  thereon, 
thereby  compelling  plaintiff  to  pay_  the  debt 
again  to  the  purchaser  of  the  note,  Ib  properly 
broagbt  i^dnst  the  iccelver.— Oraves  v.  Neo- 
■bo  Falls  Bank,  131  P.  146. 

m.  FimOTIOHS  Alls  DEAUN08. 

<B)  RepreseBtatlou   of  Bank   br  onoera 
aad  Aacnta* 

{  109  (CaLApp.)  A  written  contract  in  the 
form  of  an  I.  O.  U.  Bigned  by  defendant,  and 
followed  by  the  descriptive  word  "Cashier," 
did  not  evidence  a  contract  of  the  bank  of 
which  defendant  waa  cai^ier.— Hay  v.  McDon- 
ald, 131  P.  74. 

(C?  Deposits. 

1 143  (Kan.)  Where  a  bank  wrongfully  pn>- 
testB  a  depositor's  check,  it  is  not  liable  for 
exemplary  damases,  unless  guilt:^  of  frand, 
malice,  gross  negligence,  or  oppreasios  In  ao  do- 
ing.—Winkler  v.  Citizena*  State  Bank  of  Oueda 
Springs,  181  P.  697. 

I  152  (ColaApp.)  Evidence  held  to  warrant 
a  finding  that  a  bank  receiving  a  deposit  of 
$35  issued  by  mistake  to  tlie  depositor  a  cer- 
tificate of  deposit  of  S315.— Johnson  t.  First 
Nat.  Bank,  1^1  P.  284. 

(D)  Oolleotloaa. 

{  156  (Gal.)  Where  a  depositor  drew  a  check 
on  a  bank  in  a  sum  less  than  the  deposit,  and 
transmitted  it  to  a  trust  company,  with  direc- 
tions to  open  an  account  and  give  credit  for  the 
amount  of  the  check,  and  the  trust  company  did 
so  and  the  bank  honored  the  check,  the  rela- 
tion between  the  depositor  and  the  trust  com- 

fiany  was  that  of  creditor  and  debtor,  and  the 
naolvency  of  the  trust  company  did  not  create  a 
liability  of  the  bank  to  the  depositor. — Plumas 
County  Bank  v.  Bank  of  Hideout,  Smith  &  Co., 
131  P.  360. 

8  166  (Cal.)  Where  a  check,  drawn  by  a  de- 
positor on  his  bank  and  indorsed  in  blank,  is 
transferred  to  another  bank,  which  is  insolvent, 
and  advances  are  made  thereon  in  good  faith, 
the  depositor  must  stand  the  loss, — Plumas 
County  Bank  v.  Bank  of  Bideout,  Smltii  ft  Go- 
131  P.  360. 

Where  a  depositor  in  a  bank  drew  a  check 
and  transmitted  it  to  a  trust  company,  with 
directions  to  open  an  account  and  give  credit 
for  the  amount,  which  was  done,  and  the  bank, 
which  had  a  deposit  in  the  trust  company  fur  a 
IffiH  amount,  honored  the  check  and  transmitted 
a  draft  for  the  overdraft,  the  depositor  must 
stand  the  loss  resulting  from  the  insolvency  of 
the  trust  company,  the  depositor  and  the  batik 
acting  in  good  faith  without  knowledge  of  the 
insolvency,  though  the  depositor's  check  was 
sent  to  the  trust  company  "for  collectioa"  only. 
— li 

IV.  NATIOir AI*  BAXXa. 

1 246  (Mont)  Stockholder  of  national  bank  hM 
not  entitled  to  recover  from  former  receiver  for 
misconduct  for  the  benefit  of  the  bank,  its  stock- 
holders or  creditors,  where  no  demand  on  the 
board  of  directors,  the  receiver  in  charge,  or  the 
comptroller  of  the  cnrrency  to  bring  aocb  action 
was  abown.— Moss  v.  Goodhart,  131  P.  1071. 

Stockholder  of  a  national  bank  held  not  en- 
titled to  recover  for  his  own  benefit  for  the  mis- 
conduct of  a  former  receiver,  where  it  did  not 
appear  tiiat  he  had  paid  anything  to  the  then  te- 
cetver  or  that  any  asseasment  had  been  or 
would  be  levied  on  his  stock. — Id. 
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BEST  AND  SECONDARY  EVIDENCE. 

See  Criminal  Law,  H  402-40*;  Evidence,  U 
178-186. 

BIAS. 

See  Wltnessei^  |  87SL 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILL  OF  UDING. 

See  Carriers,  |  SI. 

BILL  OF  SALE. 

See  Shipping,  8  33. 

BILLS  AND  NOTES. 

See  Action,  H  50,  53;  Alteration  of  Inatm- 
ments;  Banks  and  Banking,  ||  21,  77,  143. 
156;  CorporaHons,  81  92,  414,  432:  Evidence. 
88  418,  423 ;  Ezecutora  and  Administrators,  f 
221 ;  Insurance,  J  130 ;  Judgment,  il  240, 
596;  Mortgages,  f  218 ;  Principal  and  Sure- 
ty, 8  115. 

I.  REQUISITES  AND  VAUDITT. 
(D)  CoD.lderXloa. 

S92  (Idaho)  The  care  taken  by  a  young  wo- 
man of  an  aged  man  hM  suffldaut  considera- 
tion for  a  check  whicb  be  gave  her.— Coe  t.  Hc- 
Gran,  131  P.  1110. 

892  (Wash.)  Where  certain  officers  and  per- 
sons interested  in  an  insolvent  fire  insurance 
company  pursuant  to  a  demand  of  the  state 
insurance  commissioner  that  the  company  re- 
organize or  reinsure  in  some  other  company 
and  give  security  that  one  of  these  things  would 
be  done  aa  a  continuance  of  the  company's  11* 
cense,  gave  their  personal  notes  for  a  certain 
sum,  the  notes  were  without  consideration  and 
did  not  become  assets  of  the  company,  where 
no  insurance  was  subsequently  written  on  the 
faith  of  the  notes.— McConaugby  v.  JuvenaL  131 
P.  851. 

(F)  Valldltr* 

1 105  (Idaho)  Preference  and  good  wilt  from 
one  toward  another,  growing  out  of  kindness 
and  attention  paid  an  aged  person,  are  not  suffi- 
cient to  show  undue  influence  In  the  ezecation 
of  a  check,  in  the  absence  of  imposition  or 
fraud.— Coe  v.  McGran,  131  P.  11M>. 

n.  OONSTBUOTIOir  ANB  OPEBATIOK. 

I  120  (Or.)  The  makers  of  a  note  provIdlDf 
that,  "for  value  received.  I  promise  to  pay, 
were  jointly  and  severally  liable  to  the  payee. 
— Noble   V.   Beeman'Spaulding-Woodwara  Co- 
131  P.  1006. 

IV.  MEOOTIABILITT  AND  TRANSFER. 
(A>  Instrnnients  HearotlMble. 

8  147  (Wash.)  Under  Negotiable  Instrument 
Law,  Si  1.  10,  defining  the  requisites  of  a  ne- 
gotiable note,  a  note  binding  the  makers  to  pay 
to  the  payee  named,  but  not  payable  to  bearer 
or  order,  a  specified  sum  with  interest  as  evi- 
denced by  interest-bearing  notes,  and  providing 
that,  on  default,  the  mortgagee  may  foreclose 
the  mortgage,  is  not  negotiable.— X^uast  v.  Bug- 
gies, 131  P.  202. 

Negotiable  Instrument  Lew,  8  10,  providing 
that  any  terms  of  a  note  are  sufficient  which 
indicate  an  intention  to  conform  to  the  require- 
ments of  the  statute,  refers,  when  construed  in 
connection  with  section  1,  to  words  of  indorse- 
ment, and  not  to  words  of  assignment,  and  to 
make  an  instrument  negotiable  It  is  not  neces- 
sary to  use  the  words  ^'order  or  bearer,"  pfo- 
vided  other  apt  words  showing  intent  to  suke 
the  instrument  so  payable  are  aoffldent- Id. 
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1 155  (OkL)  A  clause  in  a  note,  whereby  in- 
dorsen  and  Kaaianton  vaive  pzeientmait  and 

Erotest  and  consent  that  time  of  payment  may 
B  extended  without  notice,  does  not  render  it 
nonnegotiable.— De  Groat  v.  Focbt,  131  P.  172. 

Under  Comp.  -Iaws  1B0».  »  4436,  4439.  an 
inttrummt,  to  he  negotlabfet  mast  he  payable 
on  demand  or  at  a  fixed  time,  and  a  find  time 
within  the  act  is  where  the  instrument  providu 
for  a  fixed  period  after  date,  or  on  or  before  a 
fixed  future  time  specified  therein,  or  on  or  at 
a  fixed  time  after  the  occurrence  of  a  specific 
event  certain  to  happen,  thou^  the  time  of 
happening  is  oncertain.— Id. 

i  161  (Or.)  In  view  of  L  O.  L.  U  6033,  6034, 
held,  that  a  promisson  note  secored  by  a  mort- 
gage to  which  it  refers  is  not  rendered  non- 
negotiable  by  a  provision  in  the  mortgage  that 
the  mortgagor  and  maker  of  the  note  sboald 
pay  all  taxes  assessed  against  them^Page  t. 
Ford,  131  P.  1013. 

S  170  (Or.)  Under  L.  O.  L.  |  5841,  relating 
to  indorsement  of  negotiable  instruments,  held, 
that  the  iadorsement  of  a'  Dromissory  note  in 
the  alternative  does  not  render  it  nonnegotiable. 
—Page  V.  Ford,  131  P.  1013. 

I  171  (OrJ  Undor  the  direct  provisions  of  U 
O.  ti.  i  5871,  the  indorsement  of  a  note  with- 
out recourse  does  not  render  it  nonnegotiable. 
—Page  T.  Ford,  131  P.  1013. 

(B)  TnuMfev  fer  iBdovaeBaamt. 

1 182  (Or.)  Where  a  note  was  indoned  to  two 
in  the  aiternatiTe,  an  indorsement  by  either  is 
sufficient  to  transfer  title.— Page  t.  Ford,  131 
P.  1013. 

V.  RIGHTS  AND  IJABIUTIES  ON  IN- 
DORSEBffENT  OB  TBANSFEB. 

(A)  lMdoM«m«Bt  Before  D^ltverr  to  or 
Transfer  by  P«7eo* 

i  246  (Or.)  A  person  indorsing  on  back  of 
note  a  guaranty  of  its  payment  held  not  an  in- 
dorser  under  the  Negotiable  Instrument  law, 
having  indicated  by  appropriate  words  his  in- 
tention to  tie  bound  as  guarantor  and  not  as 
indorser.— Noble  v.  Beeman-SpanldlDg-Wood- 
ward  Co.,  131  P.  1006. 

One  who  guaranteed  the  payment  of  a  note 
for  the  malters'  accommodation  held  not  an  ac- 
commodation party  within  L.  O.  L.  S  5862,  be- 
ing neither  a  maker,  drawer,  acceptor,  nor  in- 
dorser.— Id. 

f  253  (Or.)  Under  L.  O.  L.  8  6023,  in  the  ab- 
sence of  a  special  contract,  accotfimodntion  mak- 
ers and  accommodation  guarantor  held  succes- 
rively  and  not  concurrently  liable.— Noble  v.  Bee- 
man-Spaulding- Woodward  Co.,  131  P.  1006. 

In  the  nhsence  of  a  special  agreement  to  be 
bound  jointly  and  not  severally,  accommodation 
parties  to  commercial  paper  are  liable  to  each 
other  in  succeesion  as  their  names  appear  upon 
the  instrument.- Id. 

That  an  accommodation  guarantor  of  a  note 
knew  when  he  executed  the  guaranty  that  cer- 
tain of  the  makers  were  accommgdation  parties 
did  not  make  his  and  their  liability  concurrent 
instead  of  successive  in  the  abwnce  of  a  special 
agreement — Id. 

g  260  (Or.)  In  determioiDg  accommodation 
makers'  liability  to  guarantor,  held,  that  it  was 
immaterial  whether  the  guarantor,  before  paying 
the  note,  assented  to  an  agreement  by  which 
the  creditors  of  the  real  debtor  accepted  their 
pro  rata  share  of  its  assets  in  settlement  of 
their  claims. — Noble  v.  Beeman-Spaulding- Wood- 
ward Co.,  131  P.  1006. 

Where  makers  of  a  note  were  jointly  and 
severally  liable  to  the  payee,  their  liability  to  a 
party  who  guaranteed  payment  was  also  joint 
and  several.- Id. 

(B)  IndorKement  (or  THaaler. 

1 296  (Wyo.)  Coder  the  substantially  direct 
provisions  of  Comp.  St.  1910,  |  8224,  the  in- 


dorser of  a  negotiable  note  impliedly  warrants 
that  it  is  genuine  and  valid  according  to  its 
purport,  and  that  the  Indorser  has  lawful  titltf 
thereto.- Hamilton  v.  Diefenderfer,  131  P.  87. 

(O)  Bouk  Fide  Pmrcliuers. 

1354  (Wash.)  Plaintiff,  who  ptirchaaed  de- 
fendant's note  fbr  from  the  payee  a  day 
or  two  after  it  was  executed  for  a  consideration 
of  $231,  after  inquiry  and  information  that  the 
maker's  credit  was  good,  and  who  notified  the 
maker  of  the  transnr,  was  a  bona  fide  holder 
for  Talne.— Davis  v.  Hibbs,  181  P.  1135. 

I  370  (Or.)  A  bona  fide  holder  takes  a  negoti- 
able instrument  free  from  all  latent  equities 
between  the  parties,  and  therefore  evidence  of 
a  defense  showing  a  breach  of  a  contract  en- 
tered into  between  the  maker  and  the  payee  in 
consideratidn  of  whidi  the  note  was  given  is 
not  admiaslble.- Page  t.  Ford.  131  P.  1018. 

Vm.  ACTIONS. 

8  465  (Cal.App.)  In  an  action  upon  a  negoti- 
able instrument,  it  Is  unnecessary  to  allege  any 
consideration  In  the  complaint  as  a  considera- 
tion Is  presumed. — Kenison  v.  Campl>ell,  131 
P.  S&i 

8519  (Or.)  Evidence  that  accommodation 
makers  were  directors  of  corporation,  the  real 
debtor,  while  accommodation  guarantor,  vaa  a 
stranger,  held  to  support  finding  that  they  were 
not  concurrently  liable.— Noble  v.  Beeman- 
Spaulding-WoodWard  Co.,  131  P.  1006. 

i  530  (Or.)  A  guarantor  of  a  note  providing 
for  interest  at  8  per  cent  held  entitled  to  re- 
cover interest  from  the  time  he  paid  the  note 
at  the  legal  rate  of  6  per  cent  provided  by 
L.  O.  L.  8  6028.— Noble  v.  Beeman-Spaulding- 
WoodwanJ  Co.,  131  P.  1006. 

8  534  (Or.)  Action  by  ^araotor  against  mak- 
ers held  not  an  action  on  the  note  but  one  for 
reimbursement  and  hence  he  was  not  entitled  to 
the  attorney's  fees  and  interest  stipulated  in 
the  note:  L.  O.  L.  8  S954,  remitting  parties 
paying  the  instrument  to  their  former  rights, 
manifestly  referring  to  indorsers  for  value.— 
Noble  T.  Beeman-Spanlding^Woodward  C^,  131 
P.  1006. 

8  534  (Wash.)  Where  a  note  provided  that 
the  maker  would  pay  such  attorney's  fee  as  the 
court  adjudged  to  be  reasonable,  apd  where 
no  attorney's  fee  was  allowed  in  the  first  ac- 
tion to  recover  installments  due,  the  allowance 
of  one  attorney's  fee  in  a  subsequent  actton  to 
recover  installments  subsequently  due  was  prop- 
er.—Davis  V.  Hibbs,  131  P.  1135. 

8  539  (Or.)  In  an  action  by  a  guarantor 
against  accommodation  makers,  the  court  held 
to  have  sufficiently  found  against  defendant's 
contention  that  plaintiff  assented  to  an  atcree- 
ment  by  which  creditors  of  the  real  debtor 
were  to  receive  their  pro  rata  share  of  Its  as- 
sets in  full  settlement  of  their  claims. — Noble  t, 
Beemao-Spaulding-Woodward  Co.,  181  P.  1006. 

BOARDS. 

See  Municipal  Corporations,  if  48,  28% 

BODY  EXECUTION. 

See  Execution. 

BONA  FIDE  PURCHASERS. 

See  BiUi  and  Notes,  88  3M,  870:  Vendor  and 
Purchaser,  8i  22&-212. 

BONDS. 

See  Appeal  and  Error,  88  373-394 ;  Bail:  Costs. 
8  144 ;  Counties^  8  101 ;  Courts,  8  ;  Evi- 
dence, 8  183;  Executors  and  Administrators, 
I  66;  False  Imprisonment;  Interest,  8  47; 
Intoxicating  Liquors,  88  87,  88 ;  Judgment,  f 
648;  Justices  of  the  Peace,  |  ISO;  Landlord 
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and  Tenant,  ||  157,  291 ;  Mechanics'  Uens.  If 
47.  227;  Manlcipal  Corporation!,  H  8S1,  918; 
'  rancipal  and  Surety ;  BepleTin. 

BOOKMAKING. 

See  Oamia^  1 1. 

BOOKS. 

See  BTidence,  f  854. 

BOUNDARIES. 

See  Fraud,  1  13;  Municipal  C!orporati<me,  H 

n.  EVIDENCE,  AlOEBTAnniEHT,  AED 
ESTABUSHMEHT. 

137  (Wasb.)  Evidence  heti  enffideot  to  ee- 
tablish  plaintifTs  boundary  aa  the  westerly  line 
of  an  addition  as  it  was  surveyed  on  the 
ground  by  his  grantor.— Scheuerman  Inv.  Co. 
T.  Landowners*  Corporation,  131  P.  216. 

141  (Wash.)  An  instruction,  that  if  the  origi- 
nal government  monuments,  known  as  the  ini- 
tial point,  can  be  definitely  ascertained  the  jury 
must  ascertain  from  the  evidence  whether  or 
not  the  measurements  as  testified  to  by  the 
witnesses  for  plaintiff  are  correct  and  if  found 
correct  the  verdict  should  be  for  plaintiff,  is  not 
erroneous.— Independent  Asphalt  Paving  Co.  v. 
Hein.  131  P.  471. 

147  (Cal.App.)  Where  adjoining  owners  were 
not  privy  to  the  making  ot  a  private  survey, 
and  there  was  no  dispute  between  them  as  to 
the  true  boundary,  and  no  express  agreement 
aa  to  its  location,  any  ctniduct  from  which  an . 
agreement  aa  to  the  boundary  might  be  presum- 
ed being  under  mutual  mistake  of  fact,  neither 
of  them  was  estopped  from  claiming  according 
to  the  true  boundary  when  discovered.— Hon- 
aker  v.  Heatly,  ISl  P.  7S8. 

148  (Utah)  When  owners  <tf  adjacent  lands 
occupied  their  respective  premises  to  a  fence, 
recognized  as  on  the  boundary  line  for  more 
than  20  years,  and  during  that  time  they  claim- 
ed the  land  to  the  line,  they  and  their  grantees 
may  not  d«ay  that  the  line  is  the  true  Une.— 
ChristoisMl  V.  Beutler,  131  P.  666. 

BRIDGES. 

See  Municipal  Corporatiou,  ||  387,  896^  404; 
Statutes,  i  76w 

BRIEFS. 

See  Appeal  and  Error,  H  768-778;  Criminal 
Lew,  11180. 

BROKERS. 

See  Factors. 

XL  EKPIiOTMEET  AED  AETHOBITT. 

9  1 0  (Kan.)  An  agency  to  sell  real  Mtate  and 
receive  the  proceeds  above  a  certain  amount  as 
commission  la  not  a  power  coupled  with  an  in- 
terest, precluding  revocation  of  the  ageacj.— 
Chase  V.  Chapman,  131  P.  616. 

rv.  0O1EPEE8ATIOE  AED  IJEE. 

1 40  (Colo.)  Where  P.  obtained  the  listiiig  of 
certain  land  from  defendaflt  for  the  benefit  of 
an  undisdoaed  corporation  of  which  he  was 
manager  and  for  which  he  was  acting,  defend- 
ant's want  of  knowledge  of  the  corporation  was 
no  bar  to  Its  anbsequent  right  to  recover  com- 
missions for  an  alleged  sale  of  the  land  through 
its  efforts.— Satisfaction  Title  &  Investment  Co. 
v.  York,  131  P.  444. 

HO  (Ukl.)  To  entitle  an  agent  to  hia  com- 
mission, there  must  be  an  employment— -Yar- 
borough  V.  Richardson,  131  P.  680. 

i  43  (Cal.App.)  An  oral  agreement  by  a 
broker  to  pay  part  of  the  commlsiions  on  a  sale 
of  land  to  another  broker  who  procured  the  por- 
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chaser  was  not  within  the  statute  ot  trands.— 
Johnston  v.  Porter,  131  P.  60. 

Ov.  Code,  i  1624,  subd.  6,  requiring  agree- 
ments employing  brokers  to  sell  real  estate  to 
Im  In  writing,  does  not  apply  to  agreements  be- 
tween brokers  as  to  their  commissions  earned  on 
such  a  sale.— Id. 

1 49  (Or.)  A  contract  between  an  owner  of 
land  and  certain  brokers  for  the  platting  and 
sale  of  such  land  held  not  to  vest  any  interest 
in  the  laud  in  the  brokers,  but  only  in  the  pro- 
ceeds of  sales,  so  that  one  of  such  brokers  could 
not  maintain  a  salt  against  the  landowner's 
administrator  or  against  bis  fellow  brotors  for 
an  accounting,  and,  as  to  land  remaining  onaold, 
without  proof  of  the  performance  of  the  con- 
tract on  his  part— Hobeon  v.  David,  131  P.  297. 

I^tl  (Colo.)  In  order  to  entitle  a  broker  to 
commissions,  he  must  have  been  the  procuring 
cause  of  the  sale  and  have  produced  a  pur- 
chaser ready,  willing,  and  able  to  pnrdiase  at 
the  price  asked  and  on  his  employer's  terms, 
but  he  need  not  have  known  the  purchaser  nor 
introduced  him  to  the  owner.—Satisfaction  Ti- 
tle &  Investment  Co.  v.  York,  131  P.  444. 

SSI  (OkL)  Where,  after  land  Is  placed  In  en 
agent's  hands  for  sale,  he  introducw  the  pur- 
chaser to  the  vendor  for  such  purpose,  and 
the  sale  la  then  effected,  he  is  entitled  to  lUs 
commission.— Yarborough  v.  Bichardson,  181  P. 
680. 

1 53  (OkL)  Where,  after  land  is  placed  in  an 
agent's  hands  for  sale,  the  sale  is  brought  about 
by  Us  exertions,  he  is  entitled  to  his  commis- 
sfon.— Yarborough  v.  Richardson.  131  P.  080. 

To  entitle  the  agent  to  his  commission  his 
service  must  be  the  immediate  cauae  of  the  aale. 
—Id. 

i  55  (UU.)  If  the  service!  of  an  agent  fail  to 
bring  about  a  aale  and  several  weeks  thereafter 
the  proposed  pnrdiaser  la  induced  by  another  to 
buy,  the  agent  has  no  right  to  a  commisakuLr^ 
Yaitorough  v.  Richardson,  131  P.  680. 

1 60  (Or.)  Where  a  broker  produces  a  pur- 
chaser wiui  whom  the  owner  makes  a  valid 
and  enforceable  contract,  the  broker  is  ^titled  to 
commission,  though  the  contract  is  never  per- 
formed.—Stewart  V.  WiU,  131  P.  1027. 

{63  (Or.)  Where  a  broker  employed  to  make 
an  exchange  of  property  representeiil  to  defend- 
ant his  di^t  that  the  other  party  had  good  ti- 
tle to  the  land  to  be  exchanged,  whereupon  the 
contract  was  made,  but  such  title  waa  not  good 
and  the  contract  was  never  completed,  the  Bro- 
ker could  not  recover  commissions.— Stewart 
V.  Will,  131  P.  1027. 

S  65  (Colo.App.)  Where  a  tHrt^er  onployed  to 
use  his  best  endeavors  to  sell  property  at  a 
sum  not  less  than  $20,000  for  a  commission 
sought  to  induce  a  corporation  to  take  the  prop- 
erty at  about  $50,000,  $11,000  of  which  should 
go  to  him  and  the  balance  of  the  excess  over 
$20,0(K)  to  stockholders,  he  was  guilty  of  mla- 
ronduct  depriving  him  of  bis  right  to  a  con^ 
mission.— Sankey  v.  Cramer,  131  P.  288. 

1 69  (Ca].App.)  Where  a  broker  agreed  to 
share  his  commissions  on  a  aale  with  another 
broker  who  procured  the  purchaser,  in  the  ab- 
sence of  an  express  agreement  as  to  the  second 
broker's  compensation  tie  was  entitled  to  recover 
a  reasonable  sum.— Johnsbm  t.  Porter,  131  P. 
69. 

i  71  (Ean.)  Where  the  vendor  refused  to  pet^ 
form  after  the  broker  bad  procured  a  purchaser, 
ready,  willing,  and  able  to  buy  at  a  price  $1 
per  acre  more  than  tiie  vendor  aakecL  the  l»>oker 
was  «ititied  to  recover  frtrai  him  $1  per  acre 
under  an  implied  'bontract  that  his  oommlarions 
should  be  any  amount  secured  above  the  ven- 
dor's price.— Jcmes  T.  Hedstrom,  131  P.  145. 

V.  AOTIOEI  rOB  COKPEEIATXOE. 

i  82  (Ca].App.)  In  a  briber's  action  against 
another  broker  for  a  share  In  the  commIssI<aui 
on  a  Ml^  where  it  was  shown  that  defeodau 
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had  received  a  commJsBion  on  the  sale;  it  wei 
not  necessary  to  show  that  he  had  a  valid  con- 
tract entitling  him  to  aneb  commission. — John- 
ston V.  Porter,  181  P.  69. 

1 86  (CaLApp.)  Br(dcer*s  tMtlmmy  in  an  ac- 
tion against  another  broker  for  commlsBions 
held  to  support  a  finding  of  a  contract  to  pay 
commissions  notwithstanding  other  c(mfllcUng 
testimony.— Johnston,  t.  Porter,  181  P.  00. 
.  In  a  broker's  action  for  commissions  against 
another  broker,  if  it  was  necessary  to  show 
defendant's  right  to  a  commission  on  the  sale, 
proof  that  be  was  entitled  to  such  commissions 
under  an  agreement  with  a  Uilrd  broker,  who 
had  a  contract  with  the  owner,  was  snmdent 
-Id. 

In  a  broker's  action  against  another  broker 
for  a  share  in  the  commissions  on  a  sale,  jury's 
finding  as  to  the  valae  of  plalntifrs  services  aa 
reduced  by  the  trial  court  hetd  not  unsupported 
by  the  evidence.— Id. 

S  86  (Colo.App.)  In  an  action  for  commisBlona 
by  a  broker  employed  to  procure  a  ptirchaser  of 
property,  evidence  hetd  not  to  support  a  finding 
that  the  broker  rendered  services  essential  to 
entitle  him  to  a  commisBion. — Sankey  v.  Cramer, 
181  P.  288. 

i  88  (CaLAppk)  On  plaintitTs  evidence  In  an 
action  upon  an  I.  O.  U.  signed  by  defendant 
and  followed  by  the  descriptive  word  "cashier" 
for  the  payment  of  a  certain  sum  on  completion 
of  a  sale,  held,  that  it  was  error  to  direct  a 
nonsuit— Uay  v.  McDonald,  131  P.  74. 

{88  (Colo.)  In  an  action  for  broker's  com- 
miasioQs,  whether  plaintiff  was  the  efficient 
means  of  bringing  the  buyer  and  seller  togeth- 
er held  for  the  jury.— Satisfaction  Title  &  In- 
vestment Uo.  V.  York.  131  P.  444. 

8  88  (Okl.)  A  question  as  to  the  efficient  cause 
of  the  sale  of  land  in  an  action  by  a  broker 
for  a  commission  fcel^under  the  evidence,  a 
question  for  the  jury.— Yarborodgb  t.  Kichard- 
■on.  181  P.  680. 

BUILDING  CONTRACTS. 

Bee  Contracts,  8{  108,  306 ;  Prindpal  and  Sure- 
ty, li  82,  129,  138,  149. 

BUILDINGS. 

See  Municipal  Corporations,  |  117. 

BY-LAWS. 

See  Corporations,  f  414. 

CANCELUTION  OF  INSTRUMENTS. 

See  Deeds,  |  70 ;  Vendw  and  PoxehaMr,  |  SI. 

I.  BIGHT  OF  ACTION  AHD  DXFEHSSa 

1 4  (Or.)  The  party  against  whom  a  contract 
for  the  sale  of  real  property  made  under  mutual 
mistake  of  material  facts  will  not  be  specifically 
enforced  is  generally  entitled  to  rescind.— Mc- 
Crea  v.  Hinkson,  131  P.  10^. 

CANNING  FACTORIES. 

See  Master  and  'Servant,  S  18. 

CARRIERS. 

See  Damages,  I  158;  rrands.  Statute  of,  IS 
89,  90:  Garnishment,  |  8;  Plea^ug,  |  165; 
Trial,  H  252,  260. 

n.  CABBIAOB  OF  GOODS. 

(B)  Billa   of   liBdlBv,  gblppinv  S«Miptai 
ud  Bpeelai  CoatVMta. 

S46  (CaKApp.)  A  contract  of  carriage,  made 
in  one  state  for  delivery  in  another,  is  governed 
with  respect  to  delivery  by  the  laws  of  tlie  lat* 


ter  state.— Jolly  T.  Atchison,  T.  ft  S.  P.  Ry.  Co., 
131  P.  1057. 

I  51  (CaLApp.)  Stlpalatlons  in  bills  of  lading 
should  be  construed  most  strongly  against  the 
carrier.— Jolly  v.  Atchison,  T.  ft  S.  F.  By.  Co., 
131  P.  1057. 

(D)  TnuisportatloB  aad  SeUvwy  hr 
CBFrler, 

1 85  (CalApp.)  A  telephone  message  and  a 
postal  card  sent  to  the  consignee  on  the  morn- 
ing the  goods  arrived,  stating  that  the  car  wonld 
be  delivered  in  the  nsual  course  of  business,  was 
at  most  a  notice  of  intention  to  m^ke  delivery 
in  the  future,  which  should  have  been  followed 
by  actual  notice  of  delivery  within  business 
houn.— Jolly  t.  Atchison,  T.  4b  S.  F.  I^.  Co., 
181  P,  1057, 

(F)  Losv  of  or  Xnjnrr  to  Goods. 

I  108  (CaLApp.)  Under  Civ.  Code,  S  2194,  pro- 
viding that  unless  consignor  accompanies  the 
freight  and  retains  exclnsive  control,  the  car- 
rier is  liable  nntil  he  relieves  himself  of  liability, 
pursuant  to  sections  2118  to  2222,  for  loss  from 
any  cause,  and  section  2118  requiring  a  common 
carrier  to  deliver  the  property  to  the  consignee 
at  the  place  to  which  it  is  addressed  in  the 
manner  usual  at  that  place,  a  railroad  company 
is  liable  for  freight,  as  an  insurer,  until  de-, 
livery  to  the  conwgnee  as  provided.— Jolly  t. 
AtchiBon,  T.  A  S.  i\  Ry,  Co.,  131  P.  1057. 

8  114  (Cal.App.J  Under  Civ.  Code,  8  2194, 
providing  that  unless  consignor  accompanies  the 
freight  and  retains  exclusive  control,  the  carrier 
is  liable  until  be  relieves  himself  of  liability, 
pursuant  to  sections  2118  to  2222,  for  loss  from 
any  cause,  and  section  2118  requiring  a  common 
carrier  to  deliver  the  propertp  to  the  consignee 
at  the  place  to  which  ft  is  addressed  in  the  man- 
ner usual  at  that  place,  a  railroad  company  is 
liable  for  freight,  as  an  insurer,  until  delivery  to 
the  consignee  as  provided.— Jolly  v.  Atchison,  T. 
&  S.  P.  Ry.  Co.,  131  P.  1067. 

A  bill  of  lading  providing  that  property  des- 
tined to  a  station  at  which  there  is  no  regularly 
appointed  agent  shall  be  entirely  at  the  risk 
of  the  owner  when  unloaded  from  cars  or  until 
loaded  into  cars,  and,  when  received  from  or  de- 
livered on  private  or  other  sidings,  shall  be  at 
the  owner's  risk  until  the  cars  are  attached  to 
and  after  they  are  detached  from  trains,  only  ap- 
plies to  deliveries  at  stations  where  there  are 
no  regularly  appointed  agents. — Id. 

A  contract  between  a  railroad  company  and 
a  consignee,  providing  that  the  company  sbould 
not  be  liable  for  loss  by  fire  to  the  prope;-ty  or 
buildings  located  upon  auy  land  owned  by  the 
consignee,  would  not  exempt  the  company  tram 
liability  for  loss  of  freight  by  fire  while  it  yet 
remained  in  the  company's  possession  as  a  com- 
mon carrier  in  a  car  standing  on  a  switch  trade 
in  a 'public  street  in  front  of  tiie  couslcnee'B 
warehouse.— Id. 

(B)  Limitation  of  LlabllKr* 

{  (59  (CalApp.)  Under  Civ.  Code,  |  2170,  pro- 
viding that  a  consignee,  accepting  a  Mil  of 
lading  with  knowledge  of  its  terms,  assents  to 
the  time,  place,  and  manner  of  delivery  and  to 
limitations  therein  on  the  amount  of  tne  carri- 
er's loss,  etc.,  but  his  assent  to  any  other  modi- 
fication of  liability  can  only  be  manifested  by 
the  carrier's  signature,  held,  that  a  written 
claim  need  not  be  filed  within  30  days  aa  a  con- 
dition ijrecedent  to  recover  against  the  carrier 
by  consignee.— Jolly  v.  Atchison,  T.  &  S.  F.  Ry. 
Cfo.,  131  P.  1057. 

(I)  Connoettnc  Carrtera. 
i  177  (OkL)  In  the  absence  of  any  joint  tn^ 
fic  arrangement,  a  terminal  carrier  is  not  lia- 
ble for  damages  on  the  liues  of  the  initial  car- 
rier.—Missouri  K.  &  T.  Rjr.  Cow  v.  Peters,  181 
P.  526. 
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m.  OABBIAOE  OF  UVE  STOCK. 

1228  (Okl.)  Proof  that  a  Bhipmeut  of  cattle 
was  in  good  condition  when  delivered  to  an 
Initial  carrier,  and  in  damaged  condition  when 
lecdved  from  the  terminal  carrier,  does  not 
raise  the  premimption  of  neglisence  against 
such  terminal  carrier  where  the  shipper  ac- 
companies the  stock  under  contract  to  lool[  aft- 
er it— MlaBoori,  K.  &  T.  By.  Go.  t.  Petexa,  181 
P.  B26. 

IV.  OABBIAOE  OF  PASSEKOSBS. 

(B)  F«rea,  Tlcketo,  »nd  Special  Contra«tB. 

I  256  (Cal^pp.)  Act  AprU  1, 1878  (St  1877- 
78,  p.  tKttf),  autborizioK  a  carrier  to  collect  from 
a  passenger,  entering  a  train  without  paring 
fare,  an  additional  sdoi,  though  construed  as 
repealing  Civ.  Code,  §  2189,  on  the  subject  is 
repealed  by  8t  190O,  p.  515,  8  43,  creating  the 
state  railroad  commission,  and  a  carrier  may 
not  demand  any  stun  in  excess  of  the  regnlar 
fare  from  a  passenger  unable  to  procure  a  tick- 
et because  of  the  absence  of  the  station  agent 
— Clare  t.  Northwestern  Pac.  E.  Co.,  131  P. 

CD)  Pcrsoaal  lK|vrtes. 

i  287  (Or.)  One  may  become  a  passet^er  by 
boarding  a  street  car  at  a  point  other  than  at 
B  regular  stopping  ^ace,  where  it  was  custom- 
ary for  persons  to  hoard  the  car  at  that  point 
when  it  came  to  a  full  stop,  and  the  servants 
in  chaise  of  the  car  are  bound  to  exercise  care 
in  protecting  one  so  boarding  the  car.— Devroe 
V.  Portland  Ry.,  Light  &  Power  Co.,  131  P. 
304. 

1 295  (Mont)  Where  a  telegrai^  pole  is  in 
such  dangeroos  jHMxlmlty  to  a-  street  car  track 
as  to  oonstitate  It  a  menace  to  the  safety  of  a 
passenger,  whom  the  company,  owing  to  want  of 
space  inside,  permits  to  stand  on  the  footboard, 
the  moving  ot  the  car  without  properly  warning 
him  is  calpaUe  n^Ugence. — PTenuch  t.  Butte 
Electric  Ry.  Co.,  181  P.  25. 

1303  (CaLApp.)  A  street  railroad  company 
must  stop  its  cars  reasonably  long  enough  to 
allow  passengers  to  alight  in  safety.—FraDklin 
V.  Visaiia  Electric  R.  Co.,  131  P.  77«. 

It  is  negligence  to  start  a  street  car  prema- 
turdy  after  it  has  stopped  for  passengers  to 
alight,  whether  it  la  stajrted  Tioiently  or  not 
-Id. 

1315  (Mont)  In  a  street  car  passenger's  ac- 
tion for  injuries,  there  was  no  material  variance 
between  an  allegation  that  the  pole  which 
struck  bim  was  lesg  than  four  feet  from  the 
track  and  evidence  merely  that  it  was  in  such 
close  proximity  to  the  track  as  to  be  likely  to 
collide  with  a  passenger  standing  on  the  foot- 
board.—Previaich  T.  Butte  Electric  By.  Co., 
181  P.  26. 

1 316  (Mont)  In  a  street  car  passenger's  ao* 
tion  for  injuries,  the  burden  was  on  plaintiff  to 
prove  that  his  injury  was  the  result  of  defend- 
ant's failure  to  obs^ve  mcb  wecantions  as  the 
ex^encies  of  tiie  case  required.— Previsich  t. 
Butte  Electric  Ry.  Co.,  181  P.  25. 

I  317  (Cal.App.)  In  an  action  for  injuries  by 
the  sudden,  negligent  starting  of  the  car  while 
plaintiff  was  alighting,  evidence  was  admissible 
by  other  passengers,  who  did  not  see  the  acci- 
dent, that  they  were  also  passengers  and  at- 
tempted to  alight  at  the  same  point,  but  that  the 
car  started  before  they  could  alight.— Franklin 
V.  Visalia  Electric  R.  Co.,  131  P.  776. 

I  318  (Mont)  Evidence,  in  a  street  car  pas- 
senger's action  for  injuries,  held  to  sustain  a 
verdict  for  plaintiff.— Previsich  v.  Bntte  Elec- 
tric Ry.  Co.,  131  P.  25. 


8  318  (Or.)  In  view  of  Const  art  7.  J  3, 


amended  in  1010  (see  Laws  1911,  p.  7),  pro- 
viding that  no  fact  tried  by  a  jury  shall  be 
re-examined,  unless  the  court  can  affirmatively 
say  there  is  no  evidence  in  support  ftf  the  ver- 


dict^ evidence  In  an  action  against  a  street  rail- 
way company  for  wrongful  death  of  a  passenger 
held  sufficient  to  support  a  verdict— Devroe  t. 
PorUand  Ry.,  liight  &  Power  Co.,  ISl  P.  304. 

S  320  (Or.)  In  view  of  L.  O.  L.  I  868,  sobd. 
2,  providing  that  on  all  proper  occasions  the 
jury  shall  be  instructed  that  thf>y  are  not  bound 
to  find  in  accordance  with  the  greater  number 
of  witneases,  evidence  in  an  actirai  against  a 
street  railway  company  for  the  wrongful  death- 
of  a  pasaenjer  held  to  present  a  qnestiai  for 
the  Jury.— Devroe  v.  Portland  By.,  LUkt  A 
Power  Co..  131  P.  804. 

(B)  OomtrfbntaiT    Mevllcraa*  Vwumm 

i  326  (Ku.)  One  wlw  carelessly  rits  down  on 
an  electric  railway  tradt  to  await  a  car  at  a. 
station  is  not  continuously  n^ligent  by  reason 
of  becoming  unconscious  from  sleep  or  coma, 
and  thereby  unable  to  avtdd  a  car  wantonly 
run  on  hinu-^empfer  t.  Joplin  A  P.  By.  Co., 
131  P.  B02. 

J 341  (Kan.)  A  motonnan  who  realizes  the 
pleas  condition  and  peril  of  an  intending 
^senger  asleep  on  the  track  at  a  station  in 
time  to  avoid  injuring  him,  but  recklessly  runs 
over  bim,  is  guilty  ot  wanton  negligence  ren- 
dering his  emidoyer  liable.— Temper  v.  Joi^ 
A  P.  Ry.  Co.,  131  P.  502. 

i  347  (Mont)  Under  conflicting  evidence  In  a 
street  car  passenger's  action  for  injuries.  It  was 
a  question  for  the  jury  whether  he  fell  or  jump- 
ed off  a  car,  and  whether,  in  the  exercise  of  or- 
dinary care,  he  must  have  known  that  In  tak- 
ing a  position  on  the  footboard  of  the  car,  be 
was  exposing  himself  to  danger  arising  from 
the  proximity  of  telegraph  poles.— Previaich  v. 
Butte  Electnc  Ry.  Co.,  131  P.  25. 

It  is  not  contributory  negligoice  per  ae  for 
a  street  car  passenger  to  ride  npon  n  crowded 
car  or  npon  the  i^tfonn  or  footboard  of  sodi 
car.— Id. 

§348  (Kan.)  Where,  In  an  acUon  for  death 
of  an  intending  passenger  asleep  on  a  trad  at 
a  station,  defendant  pleaded  contributory  neg- 
ligence, and  the  court  charged  as  to  C(»icurrent 
negligence  and  last  clear  chance,  an  instruction 
that,  if  deceased  was  guilty  of  carelessness  con- 
tributing to  the  injury,  there  could  be  no  re- 
covery unless  defendant  came  within  the  ex- 
ceptions to  the  rule  precluding  the  defense  of 
contributory  negligence  was  applicable.— 
Tempfer  v.  Joplin  A  P.  By.  Co.,  131  P.  082. 

(P)  BleotlOB  of  FaaaeBvers  a»d  iBtradcn. 

8  370  (CaLApp.)  A  passenger  may  obstinate- 
ly insist  on  his  legal  rights  and  donands,  and 
he  need  not  yield  in  what  may  aeon  oi  trifling 
importance  and  thereby  save  Wmw^lf  from  be- 
ing ejected  from  a  train.— Clare  v.  Northwest- 
ern Pac  B.  Co.,  131  P.  323. 

1380  (CaLApp.)  The  variance  between  the 
complaint  in  an  action  for  the  wrongful  ejec- 
tion of  a  passenger,  alleging  that  the  carrier's 
servants  ejected  the  passenger,  and  the  proof, 
relating  to  the  refusal  of  the  conductor  rel- 
ative to  a  single  trip  ticket,  and  the  passenger's 
Insistance  In  his  demand  for  a  ronnd-trip  tick- 
et, &eJd  immaterial.-^are  T.  Northwestern 
Pac.  R.  Co..  131  P.  323. 

8  382  (CaLApp.)  Where  a  passenger,  who 
had  recently  submitted  to  a  surgical  operation 
for  tonsilitis,  was  ejected  from  a  train,  and  be 
was  rendered  ill  as  a  result  of  his  walking  back 
to  a  station  through  the  hot  sun  so  that  he 
was  incapacitated  from  performing  bis  ordina- 
17  work  for  seven  months,  a  verdict  for  $1,000 
was  not  excessive. — Clare  v.  Northwestern  Pmc 
R.  Ga,  131  P.  823. 

A  passenger  wroufully  ejected  from  a  train 
must  minimize,  as  far  as  he  can,  the  effect  of 
the  expulsion. — Id. 

8  383  (Cal.App.)  Whether  a  pasecnger  wrong- 
fully ejected  from  a  train  acted  as  a  reason- 
ably cautious  person  in  going  back  to  the  sta- 
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tfon  keU  tor  tli«  jury.— Clara  t.  Noitinnstem 
ru.  R.  Co.,  131  p.  323. 

i  384  (Cal^pp^  An  instruction  in  an  action 
for  the  wrongful  ejectioa  of  a  passeiM^ar  that 
if  the  passenger,  after  the  ejection,  so  conduct- 
ed himself  as  to  expose  himself  to  overezdte- 
ment,  orerezertion,  or  heat  or  dost,  notwith- 
standing a  prior  warning,  there  could  be  no 
recovery  was  properly  refused  for  ignoring  the 
proper  standard  of  conduct  of  a  reasooaUy 
prodent  man.— Clara  T.  NcothweatexB  Fac.  B. 
Co.  m  P.  328. 


CATTLE. 


See  Animals. 


CATTLE  GUARDS. 

Sea  BallToads,  |  412. 

CERTAINTY. 

See  Billa  and  Notes.  H  156,  161;  Pleading,  | 
403. 

CERTIFICATE. 

See  Appeal  and  Error,  If  612-616;  Physicians 
and  Surgeons ;  Taxation,  M  68^  764. 

CERTIORARI. 

See  Jwtleea  of  the  Peace,  S|  194-200. 

I.  HATUBE  AND  OROUHDS. 

1 18  (Wash.)  Certain  orders  in  a  suit  to  re- 
cover corporate  stock,  reqairing  tiie  joinder  of 
certain  persons  alleged  to  have  an  Mverse  in- 
terest, held  interlocutory,  and  not  reviewable 
on  a  writ  of  review  prior  to  final  judgment — 
State  V.  Superior  Court  In  and  (or  3p(duuie 
Coonty,  131  P.  482. 

H.  PBOCEEDINOS  AlTD  DETER- 
lOHATIOM. 

1 49  (Cal.App.)  The  return  to  a  writ  of  cer- 
tiorari constituteB  the  answer  as  well  as  the 
evidence,  and  the  recitals  in  the  petiti<Hi  for  a 
writ  were  therefore  not  admitted  by  the  re- 
nxmdent's  failure  to  answer  the  petition. — 
Townseud  t.  Parker,  131  P.  766. 

CHANCERY. 

See  Equity. 

CHANGE  OF  VENUE. 

See  Criminal  Law,  H  121-134;  Venue,  |  41. 

CHARACTER. 

See  Witnessea,  {  3Sa 

CHATTEL  MORTGAGES. 

See  Executors  and  Administrators,  8  224;  Gar- 
nishment, J  01 ;  Husband  and  Wife,  i  267 ; 
Pledges;  Principal  and  Surety,  |  116. 

m.  OOHSTBirOTIOlf  AND  OPEBA- 
TIOK. 

(O)  Propertx  Hoviyaced,  and  EatAtes  «ad 
iBterasta  oi  Pmrttea  Therelm. 

i  129  (CaLApp.)  Under  Civ.  Code,  |  2888. 
providing  that  a  lien  or  contract  fw  a  lien 
transfers  no  title,  a  chattel  mortgagee  has 
merely  a  lien  on  the  mortgaged  property  as  se- 
cnriQr  tot  the  payment  of  hia  debt.— Flores  v. 
Stone,  131  P.  348. 

(D)  and  Prlovitr. 

1 136  (CalApp.)  A  mortgagee,  entitled  only 
to  one  action,  as  provided  ia  Code  CIt.  Proc  | 
726,  for  the  recovery  of  the  debt  secured,  may 
attach  the  mortgaged  property  for  an  unsecured 


debt  without  waiving  the  mortgage,— Flores  t. 
Stone,  131  P.  34& 

An  action  by  an  assignee  of  a  chattel  mort- 
gage for  an  unsecured  debt,  and  a  levy  of  an 
attachment  on  the  mortgaged  property,  do  not 
constitute  ft  waiTer  of  the  uga  of  the  niortgag& 
— id. 

VI.  ASnOBMENT  OF  MOBTOAOB  OB 

DEBT. 

f  213  (Wto.)  Evidence  in  an  actiim  to  re- 
cover personalty  which  was  the  subject  Of  a  chat- 
tel mortgage.  Held  to  sustain  a  finding  that  the 
morteage  was  not  paid.— Hamilton  t.  Dief^er- 
fer,  l3l  P.  37. 

Tm.  PATMEirT  OB  PEBJFOBMAKOS 

OF  ooin>moN,  belease,  and 

SATISFAOTIOH. 

1 239  (Cal.App.)  A  tender  by  a  chattel  mort- 
gagor, made  after  commencement  of  foreclosure 
suit,  is  insufficient  where  he  declines  to  make 
any  allowanoe  tor  the  attorney's  fee  provided 
for  ta  the  mortgage.— Flores  v.  Stone,  131  P. 
•I48> 

IZ.  tobeoiasvbb. 

1249  (CaLApp.)  Under  Civ.  Code,  H  2068^ 
2070,  authorizing  the  attachment  of  mortgaged 
chattels  on  complying  with  conditions  specified, 
a  creditor  attaching  the  mortgaged  chattels 
may  obtain  an  assignment  of  the  mortgage  and 
the  notes  secured  thereby  and  foreclose  the 
mortgage;  the  attachment  being  abandoned.— 
Flores  T.  Stone,  131  P.  348. 


See  Fraud. 


CHEAT. 
CHILDREN. 


See  Divorce,  |  809:  Bvlden<!e,  1 10;  Ezplodvea; 
Parent  and  Child;  WitDmea,  14SK 

CITIES. 

See  Municipal  Corporations. 

CLAIM  AND  DELIVERY. 

See  Replevin. 

CLAIMS. 

See  Bankrupt^.  {  341;  Carriers,  |  169;  Coun- 
^*  ^^^'^        Administrators*  || 

CLOUD  ON  TITLE. 

See  Quieting  Title. 

COLUTERAL  ATTACK. 

See  Judgment.  H  479-«01. 

COLUTERAL  SECURITY. 

See  Assignments. 

COLLECTION. 

See  Banks  and  Banking,  |8  1S6, 16& 

COMBAT. 

See  Homicide,  ||  19,  63.  . 

COMMERCE 

XL  8X7BJEGTS  OF  BEOUIATIOH. 

1 27  (Or.)  A  member  of  a  switching  crew,  en- 
gaged In  moving  oil  from  an  oil  car  to  provide 
fad  for  engines  used  in  Interstate  commerce, 
Is  within  the  protection  of  the  federal  Bmploy- 
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er'a  LlabilltT  Act—Montgomerr  t.  Soathern 
Pac.  Co.,  131  P.  507. 

Tbe  mem  ben  of  a  awitchinB  crew,  Bwitdiitu; 
and  spotting  iiars  ta  be  loaded  and  kuided  with 
interstate  commodities  and  in  hauling  cars  to 
a  station  from  wbtcb  they  may  be  coDTeniently 
taken  by  a  regular  interstate  train  paBsing 
over  an  interstate  railroad,  are  within  the  fed- 
eral Bnq^ojei's  Liability  Act.— Id. 

An  empioyfis  who  participate  in  the  main- 
tenance or  operation  of  the  instrumentalities  for 
the  general  use  of  an  interstate  railroad  are  en- 
gaged in  interstate  commerce  within  the  federal 
Employer's  Liability  Act. — Id. 

In  an  action  under  the  federal  Employer's 
lability  Act  for  injuries  to  a  member  of  a 
swttchiog  crew  moving  oil  .from  an  oil  car  to 
provide  fuel  for  engines  used  in  interstate  com- 
merce, eridence  of  tbe  general  duties  of  the 
members  of  tbe  crew  while  the  employd  bad 
been  ^ployed  by  tbe  railroad  company  was 
material^ld. 

m.  MBAIIB  AMD  MCTKOIMI  OT  VBO- 
1TI.ATIOM. 

554  (Mont)  Rev.  Codes,  S  2897,  which  pro- 
es  that  any  newspaper  unable  to  complete  a 
contract  for  county  printing  shall  sublet  it  to 
Bome  competent  printing  establishment  within 
the  state,  is  not  a  regulation  of  interstate  com- 
merce.—Hersey  T.  Nelson.  131  P.  80. 

1 64  (Nev.)  Rev.  Laws,  H  3880-3894,  indn- 
slve  (act  approved  March  24,  1905  [St.  190S, 
c  153]  II  l-O),  making  it  unlawful  for  an  itin- 
erant merchant  to  offer  goods  for  sale  without 
a  license,  and  providing  that  the  act  shall  not 
api^y  to  commercial  travelers  representing 
wholesale  bouses  or  to  the  sale  of  farm  prod- 
ucts, held  to  violate  Const.  U.  S.  art  1,  {  8, 
relating  to  interstate  commerce.— Bz  parte 
Stoddard.  131  P.  133. 

COMMERCIAL  PAPER. 

See  BiUs  and  Motes. 

COMMERCIAL  TRAVELERS. 

See  Cnnmerce,  i  04 ;  Constitutional  Law,  |  230. 

COMMISSION. 

8e«  Constltnttonal  Law,  |  297;  Corporations, 
I  894;  Jury,  |  12;  Railroads,  |  9. 

COMMISSIONERS. 

See  Counties.  ||  113.  146;  Hnnldpal  Corpora- 
tions, I  450. 

COMMISSION  FORM  OF  GOVERN- 
MENT. 

See  Municipal  Corporations.  |  48. 

COMMISSION  MERCHANTS. 

See  Factors. 

COMMISSIONS. 

See  Brokers,  IS  40-71.  82-8& 

COMMON  LAW. 

See  Descent  and  Distribntion.  |  6. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts. 

COMMUNITY  PROPERTY. 

See  Hnaband  and  Wlfe^  H  289-274. 

COMPENSATION. 

See  Attorney  and  Client.  {|  140-143 ;  Brokers, 
U  40-71,  82-8S;   Coroners,  |  7;  Corpora- 
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tions,  I  426-  Ehninent  Domain,  ||' 60r-137; 
Guardian  and  Ward,  i  150;  Insurance,  i  64; 
Officers,  I  94 ;  Partnership,  |  83 ;  Schools 
and  School  Districts,  1 144;  Sheriffs  Md  Can- 
stables,  II  30,  61. 

COMPETENCY. 

See  GtinOnal  Law,  |  386:  Evidenoo,  I  151; 

Jux7,  1 108;  Witnesses,  H  40-2iSr^ 
Of  experts      witnesses,  see  Bvidencei  |  &39l 

COMPUINT. 

See  Pleading. 

COMPOSITIONS  WITH  CREDITORS. 

See  Accord  and  Satisfaction;  Conupiomiae  and 
SetUement.  |  a 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction;  Artdtratfon  and 
Award. 

1 8  (Wash.)  The  law  favors  settlements  of 
claims  for  personal  injuries,  and  will  sustain 
such  a  settlement  if  fairly  made  and  not  pro- 
cured by  fraud  or  overreaching.— Nath  t.  Ore- 
gon B.  &  Navigation  Ca,  131  P.  25L 

I  16  (Wash.)  A  receipt  In  full  of  all  demands 
executed  by  plaintiff  on  a  compromise  and  set- 
tlement of  his  stock  interest,  etc.,  in  defendant 
company  held  a  bar  to  bis  subsequent  action  to 
recover  profits.— Simons  v.  Hallidie  Co.,  131  P. 
U69. 

I  19  (Colo./  A  contract  settling  a  contractor's 
claim  under  mutual  mistake  that  a  balance  of 
¥2,285  only  was  due  him,  whereas  the  amount 
due  was  $3,285.  will  be  reformed  at  his  suit- 
Beck  v.  School  Dist  No.  2  in  Bent  County,  131 
P.  398. 

1 23  (Wash.)  To  avoid  a  settlement  for  in- 
juries on  the  ground  of  fraud,  tbe  fraud  must 
be  shown  by  dear  and  convincing  proof,  es- 
pecially where  the  validity  of  tbe  settlement 
was  not  Questioned  for  more  than  two  years.— 
Nath  V.  Oregon  R.  Be  Navigation  Co.,  131  P. 
251. 

I  23  (WaBb.)  While  a  receipt  In  full  of  all  de- 
mands pursuant  to  a  compromise  and  settlement 
is  subject  to  vacation  for  fraud,  mistake,  etc, 
the  burden  of  proof  thereof  la  on  the  partr 
seeking  to  ImDeacb  tlie  receipt — Simons  t.  Hal* 
lidie  Co.,  131  P.  1169. 

COMPUTATION. 

See  Idndtatton  of  Actions,     66-18(X  • 

CONCEALMENT. 

See  Limitation  of  Actions,  1  101 

CONCLUSION. 

See  Evidence,  ||  471,  478. 

CONCLUSIVENESS. 

See  Judgment.  K  648-747. 

CONDEMNATION  PROCEEDINGS. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  H  472,  474. 

CONDITIONS. 

See  Quieting  Title,  |  14. 

CONFESSION. 

See  Ctimiiua  Law,  1  409, 
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CONFIDENTIAL  RELATIONS. 

See  Wltoesaes.  fif  195,  219. 

CONFLICT  OF  LAWS. 

See  Oaniers,  I  46;  Descent  and  DistribatioD, 
Si  6,  62;  Insarance,  |  14^ ;  WHIb,  f  2. 

CONNECTING  CARRIERS. 

8e«  Carrierit  |  177. 

CONSENT. 

See  Vendor  and  Parcbaser,  |  144;  Waten  and 
Water  Coarse*,  S  156. 

CONSIDERATION. 

See  Bills  and  Notee,  {$  92,  466;  GoDtracts,  SS 
73-91 ;  DeedB,  |  70 ;  Fraudulent  ConTeyances, 
{  95 ;  Goarant;,  f  16 ;  Mortgages,  i  258;  Ven- 
dor and  Pnrchaaer,  f|  S.  13,  23^. 

CONSIGNMENT. 

See  Factors. 

CONSTABLES. 

See  Sheriffis  and  Oonatablea. 

CONSTITUTIONAL  UW. 

See  Carriers,  1318;  Corporations,  §  394 ;  Coun- 
ties, 8  1;  Courts,  1  202:  Criminal  Law,  H 
162,  163,  627-629.  1186:  Eh-ctions,  §  74; 
Eminent  Domain,  $g  69.  100;  Earning,  §  (13; 
IntoJicating  Liquors,  f  10;  Judges,  g  29; 
Municipal  Corporations,  ^5  H4.  3tMj.  9'i7; 
Kailroada,  8  9;  Statutes,  H  7G,  94,  107,  141; 
Waters  and  Water  Courses,  §  128;  Weights 
and  Measaxee,  1 1. 

n.  CONSTRUCTION,  OPZ^ATION. 
AND  EMPOBOEkENT  OF  CON- 
STITUTXONAI.  PBOVISXONS. 

8  29  (Idaho)  Constltational  provisions  are  seU- 
executing  when  there  is  a  manifest  intention 
that  the;  should  go  Into  immediate  effect,  and 
DO  ancillary  legislation  is  necessary  to  the 
enjoyment  of  the  right  given  or  the  enforcement 
of  any  duty.— Cleary  v.  Kincald.  131  P.  1117. 

I  29  (N.M.)  A  constitutional  provision  is  self- 
executing  when  it  takes  immediate  effect,  and 
andllary  legislation  is  not  necessary  to  the  en- 
joyment of  the  right  given  or  the  enforcement  of 
the  duty  imp(wed.— Lanigan  t.  Town  of  Gallup, 
131  P.  997. 

1 31  (Ididio)  Const  art  18,  |  6,  as  amended 
November  5,  1912,  making  the  county  treasurer 
tax  collector  instead  of  the  county  assessor,  is 
■elf-operative.— Cleary  t.  Kincald,  131  P.  1117. 

8  31  (N.M.)  Const,  art.  9,  88  12,  13,  do  not 
empower  municipalities  to  contract  mdebted- 
ness,  independent  of  legislative  authorization.— 
Lanigan  v.  Town  of  Gallup,  181  P.  997. 

I  46  (Mont.)  The  Sat>reme  Court  will  not  de- 
termine the  constitutionality^  of  a  statute,  when 
the  attack  on  its  validity  is  based  on  an  as- 
sumption of  fact  which  is  not  shown  by  the 
record  to  have  any  real  existence.— Heney  v. 
Nelson,  181  P.  80. 

1 48  (Or.)  L.  O.  L.  8  3206j  providing  that  any 
portion  of  a  county  containing  not  less  than 
160  inhabitants  and  not  already  incorporated 
may  be  incorporated  as  a  municipality,  having 
been  on  the  statute  books  for  many  years  and 
been  acquiesced  in  by  the  public  and  recognized 
by  the  courts,  must  be  held  constitutional  in 
the  absence  of  a  clear  showing  of  its  invalidity. 
—State  v.  Bay  City,  131  P.  1038. 


m.  DiSTBiBirrxoN  of  oovebh. 

HBNTAI.  POWERS  AND 
-  FUNCTIONS. 

§53  (Cal.)  Statutes  de6ning  terms  in  existing 
statutes  are  upheld  except  as  to  past  transac- 
tions, as  an  exercise  of  legislative  power  to  en- 
act a  law  for  the  future,  and,  so  construed,  an 
not  unconstitutional  m  a  legislative  ezercin  of 
judicial  power. — In  xe  Coburn,  131  P.  352. 

V.  PEBSONAI.,   OIVH.  AND  POLTTI- 
CAI.  BIOHTS. 

f  87  (Mont.)  Rev.  Codes,  8  2897,  providing 
that  any  newspaper  unable  to  complete  a  con- 
tract for  count;);  printing  shall  sublet  it  to  some 
printing  establishment  within  the  state,  held 
not  in  conflict  with  Const,  art.  3,  J  3,  declar- 
ing inalienable  the  rights  of  acquiring  prop- 
er^ and  ■eeking  harolneas.— Hersey  t.  nelscnt, 
131  P.  80. 

TI.  VESTED  BIOHTS. 

I  101  (Okl.)  The  right  to  practice  law  is  not 
a  vested*  r^bt,  but  a  mere  privilM[e.— State  Bar 
Oommiulon  v.  Sullivan,  181<  P.  703. 

Z.  EQUAL   PBOTEOTION   OF  LAWS. 

8  230  (Nev.)  Rev.  Laws,  §S  3890-3894,  in- 
clusive (act  approved  Slarch  24,  1905  [St. 
1905,  c.  153]  8S  1-5),  making  it  unlawful  for 
an  itinerant  merchant  to  sell  goods  without 
a  license,  and  providing  that  the  act  shall  not 
apply  to  drummers  and  commercial  travelers 
representing  wholesale  bousea  or  to  the  sale 
of  farm  products,  held  to  violate  Const.  U.  S. 
amend.  14,  and  article  4,  |  2,  relating  to  the 
equal  protection  of  the  lawa.— Eix  parte  Stod- 
dard, m  P.  133. 

ZI.  DUB  PBOCESS  OF  lAW. 

8  276  (Mont.)  Rev.  Codes,  8  2897,  which  pro- 
vides that  any  newspaper  unable  to  complete  a 
contract  for  county  printing  shall  sublet  it  to 
some  printing  establishment  within  the  state, 
held  not  to  conflict  with  U.  S.  Const,  amends. 
5,  14.— Hersey  v.  Nelson,  131  P.  30. 

8  297  (N.M.)  Const,  art  11,  88  7,  8.  providing 
for  review  by  the  Supreme  Court  oi  orders  oi 
the  state  corporation  commission^  held  not  to 
deny  due  process  because  no  additional  evidence 
is  allowed  on  such  review, — Seward  v.  Denver 
&  R.  G.  R.  Co.,  131  P.  980. 

8  309  (CkilcApp.)  Laws  1903,  p.  278,  as 
amended  by  Laws  1006,  p.  244  (Rev.  St.  1908, 
I  3289;  Mills'  Ann.  St  [^12  Ed.]  §  3812),  pro- 
viding for  service  of  process  in  proceedings  to 
secure  permission  to  change  the  point  of  diver- 
sion of  water  rights,  held  not  violative  of  the 
conatitttUonal  guaranty  of  due  proceia  of  law. 
—Fanners'  Hlgb  Line  Canal  &  Reservoir  Oo.  t. 
Wolff,  131  P.  291. 

CONSTRUCTION. 

See  Bills  and  Notes,  8  125;  Carriers,  S  51;  Con- 


chaser,  i  48 ;  Wills,  8i  448-661. 


CONTEMPT. 

See  Injunction.  88  228-230. 

H.  FOWEB  TO  PUNISH.  AND  PBO- 
OEEDXNOS  THEBEFOB. 

8  61  (Colo.)  Where  the  aflSdavits  supporting 
an  application  for  a  change  of  jndge  are  not 
of  a  contemptuous  character,  and  the  answer 
in  a  contempt  proceeding  was  not  contemptuous 
per  se,  the  judge  could  not  pronounce  judgment 
without  proof  that  the  charges  were  made  with 
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a  reckless  diiregard  of  tbe  truth,  or  with  the 
intention  to  renect  upon  the  honor  and  char- 
acter of  the  judge.— In  re  Smith,  131  P.  277. 

{66  (N.M.)  A  judgment  in  a  contempt  pro- 
ceeding originating  aabeequent  to  the  final  de- 
cree ia  not  reviewai)le  on  appeal  from  such  final 
decree. — Canaran  t.  Canavan,  131  P.  493. 

I  66  (Okl.Cr.App.)  The  Criminal  Oonrt  of  Ap- 
peals has  no  juriadiction  to  review  civil  con- 
tempt proceedings.~WeUB'T.  State,  ISl  P.  725. 

1 66  (Wash.)  On  an  appeal  from  a  judgment 
for  contempt  the  appellant  is  entitled  to  the 
provisions  of  law  governing  appeals,  inclading 
the  light  to  a  stay  of  execution  pending  the  ap- 
paaL— {State  t.  Saperior  Court  at  WaahingCon 
for  King  County,  131  P.  810. 

CONTEST. 

See  Saectioiii,  ||  269-806. 

CONTINUANCE. 

See  Criminal  Lav,  ||  SSS,  608,  llBl ;  Electlona. 
I  276. 

1 19  (Cal-App.)  Ou  showing  by  aflldaviU  in 
SQpport  of  a  motion  for  a  continuance  on  the 
ground  of  the  absence  of  one  of  the  defendants, 
and  counteiatatement,  held,  that  the  denial  of  a 
Gootinaance  waa  not  an  abuse  of  the  trial 
Gonrfa  dI«»etian^Mead  t.  Biwda,  181  P.  758. 

CONTRACTS. 

See  Banks  and  Banking.  {  109:  Bills  and  Notes; 
Brokers,  |§  43,  49,  W,  63,  71;  CancellaUon 
of  Instnimentt ;  Carriers,  H  40,  t^l.  114, 159 ; 
Chattel  Morfangee;  Commexee,  |  6#;  Com- 
promise and  Settlement;  Consatational  Law, 
H  SI,  87,  276 ;  Corporations,  83.  92,  120, 
183,  456;  Counties,  »  112-122;  Customs  and 
Usages;  Damages.  U  24,  40.  77.  80,  117; 
Deeds:  Descent  and  Distribution,  |  62;  Evi- 
dence, H  151,  387-461^  473,  571;  Exchange  of 
Proper^;  Fixtures;  Frauds,  Statute  of;  Gas, 
14;  Guaranty;  Husband  and  Wife,  |  30; 
nsurance;  Interest,  {  34 ;  Landlord  and  Ten- 
ant ;  Mechanics'  liens ;  Mortgages ;  Munici- 
pal Corporations,  H  331-342;  Novation; 
Pleading,  H  193,  208,  433;  Principal  and 
Agent;  Principal  and  Surety;  Reformation  of 
Instruments  j  Release ;  Sales ;  Schools  and 
School  Districts,  {  144- Specific  Performance; 
Stipulations;  Trial,  I  398;  Usuir,  |  41;  Ven- 
dor and  Purchaser :  Waters  and  Water  Cours- 
es, H  153-158%.  247,  249,  254.  267;  Woik 
and  Labor. 

L  BBQinSITBS  AHD  VAUDXTT. 

(D)  Constdermtlon. 

I  73  (Cal.)  While  forbearance  is  a  good  con- 
sideration for  a  contract,  it  must  be  nnder  an 
agreement  to  forbear :  mere  forbearance,  with- 
out an  agreement,  being  insufficient— In  re 
Thomson's  Estate,  131  P.  1045. 

S  88  (CaL)  A  written  contract  imports  a 
consideration  nlacinc  the  burden  of  showing 
want  of  consideration  upon  the  party  asserting 
it— In  re  ThomsMt's  Estate.  131  P.  1045. 

Where  the  consideration  declared  in  a  con- 
tract is  not  negatived  by  evidence,  the  contract 
itself  sufficiently  shows  that  it  is  supported  by 
a  consideration.— Id. 

ifll  (Cal.)  Whether  a  contract  is  supported 
by  a  sufficient  consideration  is  a  question  of 
fact.— In  re  Thomson's  Estate,  131  P.  1046. 

(B)  Vallditr  of  Aasemt. 

(93  (Or.)  Under  ordinary  circumstances,  one 
is  not  excused  from  the  consequences  of  signing 
a  paper  which  be  has  negligently  failed  to  read. 
—Foster  r.  UnlTersity  Lumber  &  Shingle  Co^ 
181  P.  786. 

f  94  (Idaho)  False  representations,  which  are 
relied  on  and  an  the  inducement  which  leads 
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a  party  to  enter  into  a  contract  and  which  di- 
rectly affect  the  subject-matter  of  the  contract 
are  material  affording  groui^  for  rescission  and 
not  mere  expressions  of  opbiifon.^BresbeaiB  r. 
Callender,  131  P.  15. 

(F)  Lesalltr  of  Object  amA  of  OomI«- 

•ratlon. 

I  lis  (Colo.)  The  legality  of  contracts  in  re- 
straint of  trade  is  to  be  resolved  on  die  particu- 
lar facts  of  each  contract.— Bamwi  v.  Uc- 
Murtry  Mfg.  Co.,  131  P.  480. 

The  test  of  whether  a  contract  in  restraint 
of  trade  is  reasonable  is  whether  the  restraint 
is  only  such  as  to  afford  a  fair  protection  to 
the  promisee,  and  not  so  large  as  to  interfere 
with  puldic  interests;  and  whatever  restraint 
is  larger  than  the  necessary  protection  of  the 
party,  if  wpressive,  ia  In  the  aya  of  the  law, 
unreaBonable.— Id. 

The  law  looks  with  disfavor  upon  any  condi- 
tion which  tends  to  stifle  the  tree  course  of 
Competitive  buying  and  selling  of  necessar; 
commodities  in  the  open  market — Id. 

It  is  quite  as  important  for  the  public  in- 
terest and  welfare  that  Indlviduala  be  not  al- 
lowed with  impunity  to  breach  their  contracts 
in  restraint  of  trade,  advisedly  made,  as  it  is 
that  the  puUic  be  protected  from  such  restraint: 
and  where,  without  violation  of  legal  prin- 
ciples and  public  policy,  audi  oontracta  be 
upheld,  they  should  be  rigidly  enforced.— Id. 

Jl  1 7  (Colo.)  One  may  lawfully  covenant  to 
rain  from  pursuing  a  particular  bnsinesB 
within  certain  territory,  even  if  It  be  an  en- 
tire state,  if 'the  restraint  thereby  established 
is  reasonable  and  affords  only  fair  protectioa 
to  the  one  for  whose  benefit  it  la  imposed.— 
Barrows  v.  McMurtry  Mfg.  Co.,  181  P.  430. 

Whether  a  restraint  of  trade  is  general  or 
partial,  extensive  or  Undted,  is  of  Itaelf  Imma- 
terial, and  if  the  public  welfare  be  not  adverae- 
ly  affected  thereby  the  contract  should  be  snt- 
tained,  if  reasonable  and  imposing  only  a  fair 
protection  within  the  plain  purpose  of  the  con- 
tract.—Id. 

Sale  of  entire  stock  in  trade,  togedier  with 
the  good  will  of  a  glass  company  of  which  de- 
fendant was  the  president  and  the  largest 
stockholder,  together  with  a  covenant  that  the 
sellers  would  not  within  10  years  ei^afe  in 
such  business  within  the  state.  Md  not  invalid 
as  in  restraint  of  trade. — Id. 

Seller's  covenant  with  purchaser  of  a  plate 
glass  business  to  refrain  from  engaging  in  such 
business  within  the  state  for  10  years  held,  in 
view  of  the  fact  that  the  purchaser  had  no 
control  over  the  supply,  that  other  competitors 
remained,  and  that  capital  was  free  to  enter  the 
field,  not  to  give  the  purchaser  an  unlawful 
monopoly  of  such  business. — Id. 

1117  (Wa«b.)  A  contract  of  sale  of  a  plant 
for  the  manufacture  of  concrete  products,  which 
covenanted  that  the  seller  would  not  re-enter 
the  same  business  either  in  Washington  or 
Oregon  within  five  years,  was  not  TOid  as  in 
restraint  of  trade;  the  Hmit  of  time  and  ter- 
ritory being  reasonably  necessary  for  the  soc- 
cessful  Conduct  of  each  a  business. — Washing- 
ton Cbarcrete  Co.  v.  Campbell,  131  P.  208. 

i  138  (Cal.)  Where  defendant  continued  to 
occupy  premises  after  the  expiration  of  a  lease 
based  on  an  illegal  consideration  plaintiff  could 
not  recover  subsequent  rent  if  he  was  obliged 
to  rely  on  the  lease  to  establish  his  cause  of  ac- 
tion.—Howell  T.  City  of  Hamburg  Got,  Ul  P. 
130. 

n.  OOHSTBUCTIOK  AND  OPBHA- 
VIOH. 

(A)  Oeoeral  Rmlea  of  CoaatraetloA. 

S  153  (CaLApp.)  In  construing  a  contract  ev- 
ery part  thereof  should  be  given  effect  if  reason- 
ably practicaMe.— Griflin  t.  Long,  181  P.  TBO. 

H53  (Wash.)  Where  a  contract  is  fairly 
open  to  two  constmctiona.  me  lawful  and  the 
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other  anlawful,  the  lawfnl  one  will  ba  adopted. 
-Lay  T.  Bouton.  131  P.  1153. 

1 176  (Gal.)  The  constnictioD  of  a  contract 
is  alwaya  a  question  of  law,  whether  arrived  at 
from  meiel;  reading  the  contract  or  from  the 
Eace  of  the  contract,  aided  by  «trinsic  eTi> 
deuce.— In  re  Thomttm's  Bstate,  ISl  P.  1045. 

(0)  SmbjMt-ltettov. 

1 198  (Wash.)  Under  a  building  contract  re- 
quiring a  contractor  to  provide  all  materials  and 
perform  all  the  work  aa  shown  by  the  specifica- 
tions, which  required  the  contractor  to  famish 
all  romtb  hardware,  each  as  nails,  etc.,  and 
allow  $600  for  the  purchase  of  the  finishing 
hardware,  to  be  selected  b;  the  architect,  the 
contractor  was  required  to  furnish  the  finishing 
hardware  to  the  amount  of  $S00,  but  the  owner 
could  be  required  to  iny  all  in  excess  of  that 
mm.— Pa(4fie  Hardware  Co.  t.  Oben,  131  P. 
217. 

nr.  RESCIS8XOK  AND  ABAITOON- 
MENT. 

I  256  (Wash.)  That  a  contractor  to  dear  land 
entered  into  a  snbcontract  with  another  to 
complete  the  work  was  not  an  abandonment  of 
the  contract.— Spina  t.  Arcadia  Orchards  Co., 
131  P.  218. 

1 265  (Cal.)  Where  plalntHTs  Intestate 
transferred  bis  water  rights  to  defendants, 
who  expended  large  sums  of  money  in  perfect- 
ing them  and  building  an  irrigation  system, 
plaintiff  cannot  rescind  the  contract ;  It  being 
impOMible  to  place  defendants  in  statu  quo.— 
Beckwith  v.  Sheldon,  131  P.  1049. 

9  265  (Idaho)  The  rule  that  a  party  r^ind- 
ing  a  contract  for  fraud  must  place  the  other 
party  as  nearly  as  possible  in  statu  quo  does 
not  apply  where  the  property  is  worthless  or 
the  defrauded  party  has  so  dealt  with  the  sub- 
ject-matter of  the  contract  that  It  is  impossible 
to  put  the  other  in  statu  quo.- Breshears  t. 
Calfender,  181  P.  16. 

1 269  (CaL)  A  contract  whereby  plaintiff's 
intestate  transferred  his  water  ri^^ta  to  de- 
fendants and  to  a  coiporation  duly  or^niied 
by  them  cannot  be  rescinded  where  the  corpora- 
tion, whose  stock  was  sold  to  third  persons,  bad 
expended  large  soma  of  money  in  improving 
the  appropriations  and  perfecting  them.— Beck- 
with tT  Sheldon,  181  P.  1049. 

V.  PEBFOBMAHCE  OB  BBEAOH. 

1280  (Wash.)  Where  plaintiSb  Installed  the 
heating  and  plumbing  systems  In  defendant's 
house  in  strict  conformity  with  the  specifications, 
any  insufBciency  therein  resulting  from  defects 
in  the  specifications  was  no  defenae  to  plain- 
tiffs' action  for  the  price.— Ward  Pantages, 
131  P.  642. 

f300  (Wash.)  m'ere  a  contractor  agreed  to 
dear  land  for  defendant  prior  to  November  13, 
1910,  but  was  preventsd  by  a  lumber  company, 
which  to  the  Imowledge  of  defendant,  owned  a 
prior  right  to  the  timber  on  the  land,  delay  be- 
yond the  contimct  time  was  no  bar  to  a  recov- 
ery of  the  balance  due  under  the  contracts 
Sidna  T.  Arcadia  Orchards  Co.,  181  P.  21& 

{305  (Wash.)  The  time  for  performance  of 
a  written  contract  may  be  waived  as  well  aa 
extended  by  parol.— Opejon  v.  Engebo,  131  P. 
1146. 

I  306  (CaLApp.)  An  owner,  who  has  complied 
with  a  valid  bnildlng  contract,  cannot  be  com- 
pelled to  pay  anything  In  excess  of  the  con- 
tract price ;  and  where  he  comj^letes  the  build- 
ing in  accordance  with  the  onginal  plana  on 
the  abandonment  of  the  work  by  the  contractor 
he  must,  under  Code  Civ.  Proc.  {  1200.  be  al- 
lowed credit  for  what  is  reasonably  and  nec- 
essarily expended  therefor. — Urowall  v.  Pacific 
Sarety  Co.,  131  P.  73. 


YX,  AOTIOMS  FOB  BKEAGK. 

1 324  (Idaho)  A  party  defrauded  may  either 
rescind  the  contract  and  demand  a  return  of 
the  consideration  provided  he  moves  promptly, 
or  be  may  affirm  the  bai^aln  and  sue  for  oam- 
asas^Bresheara  v.  Callender.  131  P.  IB. 

CONTRADICTION. 

See  WitneMea,  K  388.  898,  400. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  IS  72,  132,  136. 

CONVERSION. 

Wrongful  eonverrfon,  see  Trover  and  Oonver- 

aioo. 

CONVEYANCES. 

See  Indiana,  1 15;  Mortgagea, 

COPY. 

See  Evidence,  M  180,  340. 

CORONERS. 

17  (Colo.)  Rev.  St  1008.  |  2577,  providing 
compensation  to  coroners  for  "each  day  ac- 
tually employed  in  making  an  inquest,"  does 
not  allow  compensation  for  services  rendered 
in  investigating  cases  of  sudden  death  in  which 
the  coroner  deemed  no  inquest  necessary.— Mc- 
Govem  v.  Board  of  Com'rs  of  City  and  County 
of  Denver.  131  P.  27a 

CORPORATION  COMMISSION. 

See  Bailro^  |  0. 

CORPORATIONS. 

See  Bankruptcy  i  178:  Banks  and  Banking; 
Bills  and  Notes,  I  02:  Carriers;  Constitu- 
tional Uiv,  f  207;  Criminal  Law,  81  444, 
472;  Embezzlement;  Eminent  Domain,  I  10: 
Evidence,  jji  244,  471;  BVrries:  Oas,  |  14; 
Insurance  ii  83,  60 ;  Jury,  |  12;  Larceny, 

9i  40,  47;  Municipal  Corporations;  Nova- 
on,  i  2;  Prindpal  and  Surety,  |  59 ;  Rail- 
roads; Street  Kaiiroads ;  l^legraphs  and 
Tdephones:  Tenancy  in  Gomnum,'  f  16;  Ven- 
ae^ f  22;  Watera  and  Water  Courses,  H  21, 

m.  OOBPOBATE  NAME,  BBAX.,  DOK- 
IOII.E.  BT-X«AWa,  Atn>  BEOOBDS. 

152  fWaab.)  Under  Rem.  ft  Bal.  Code,  89 
3679,  8708%,  authorizing  amendments  to  ar- 
tides  of  incorporation,  and  requiring  a  corpo- 
ration removing  its  place  of  business  into  a 
county  to  file  m  the  office  of  the  county  au- 
ditor a  certified  copy  of  the  articles  of  incorpo- 
ration, in  order  to  change  residence,  the  amend- 
ment making  the  change  mast  be  certified  and 
filed  and  not  the  original  articles.— First  Nat 
Bank  v.  Wilcox,  131  P.  203. 

XV.  OAFTTAI.,  STOCK,  ABD  DIVX- 
DEND8. 
(B)  Snbserlptlon  to  Stoelc. 

883  (Wash.)  A  subscription  contract  for  the 
total  stock  of  a  corporation  may  be  canceled  by 
unanimous  consent  of  the  subscribers,  provide 
rights  of  creditors  are  not  involved.— National 
Realty  Co.  v.  NeUson  131  P.  446. 

A  cancellation  or  abandonment  of  a  subscrip- 
tion contract  for  the  total  stock  of  a  coriwra- 
tion  may  be  effectual  without  an  express  or 
formal  agreement  to  that  effect— Id. 

892  (Wash.)  A  subscriber  of  corporate  stock 
who  gives  a  note  for  a  part  of  the  price  is  nut 
entitled,  when  sued  on  the  note  by  a  bona  fide 
transferee  thereof  to  a  judgment  agal;D8t  the 
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corpoFatton  which  Is  InBolvent  for  a  sam  equal 
to  the  jud^ent  for  the  tranafeiee. — National 
Healtr  Co.      Neilsoo,  131  P.  446. 

Where  a  subscriber  of  corporate  stock  of  the 
par  valne  of  $100  a  share  agreed  to  pay  $150 
per  share,  aod  gave  a  oote  as  full  payment, 
and  the  fiscal  agent  of  the  corporation  exchang- 
ed the  note  for  bonds  of  the  transferee,  who 
sued  on  the  '  note,  ■  the  subscriber  was  not  en- 
titled to  judgment  against  the  corporation, 
which  was  insolvent,  for  the  difference  between 
the  par  nine  and  the  sulMciiption  price.— Id. 

(D)  Traufev  of  8b«re«. 

f  117  (Wash.)  Though  a  seller  of  stock  oc- 
cupied a  confidential  relation  toward  the  buyer 
and  misrepresented  the  value  of  stock,  plain- 
tiff, who  was  experienced  in  the  line  of  busi- 
ness carried  on  by  the  corporation  and  made 
an  independent  investigation,  was  not  entitled 
to  rescind.— Harris  t.  Stewart,  131  P.  212. 

Where  a  sole  of  corporate  stock  was  iadoced 
by  a  •eller's  fraudulent  misrepreseDtatious  and 
concealment  bis 'ownership,  the  buyer  can- 
not, after  discovering  the  true  facts,  stand  by 
for  more  than  a  year  and  then  be  allowed  to 
rMcind.— Id. 

1117  (Wash.)  A  purchaser  of  itodc  of  a 
corporation  whose  principal  office  la  in  a  dis- 
tant state,  and  whose  property  is  at  a  distance, 
may  rely  on  tlie  representations  of  the  seller 
aa  to  the  business  and  assets  of  the  corpora- 
tion, and.  in  case  of  misrepresentations,  may 
rescind  ue  purchase,  and  recover  the  price 
paid.— McFeron  v.  Shoemaker,  131  P.  1126. 

1 120  (CaKApp.)  A  written  contract  held  to 
give  plaintiff  an  opUon  to  require  defendant 
to  re^iutchase  certain  mining  stock  sold  by  him, 
and  not  to  be  an  absolute  contract  for  repur- 
chase ;  consequently  plaintiff  was  bound  to  de- 
mand repurchase  within  the  time  limited.— Scott 
v.  Goodin,  131  P,  76. 

I  121  (Wash.)  In  an  action  to  rescind  the 
purchase  of  the  capital  stock  of  a  drug  com- 
pany on  the  ground  that  defendant,  as  plain- 
tiff's confidential  agent,  misrepresented  the 
value  of  the  stock,  evidence  held  insuEBcient  to 
establish  a  confidential  relation.- Harris  v. 
Stewart,  131  P.  212. 

il  3 1  (  Wash. )  A  purchaser  of  corporate  stock 
0  sues  to  rescind  for  fraud  and  to  recover 
the  consideration  paid  within  four  weeks  after 
the  discovery  of  the  fraud  is  not  chargeable 
with  laches,  because  hs  did  not  earlier  discover 
the  fraod^HcFeron  t.  Shoemaker,  181  P. 
1126. 

V.  MEMBEBa  AVS  ST60KHOU)SKB. 

(A)  Rlcbta  SM«  Llabllitlea        to  Owt- 
pormtloB. 

f  177  (OaLAp^)  That  one  suing  for  services 
rendered  a  corporation  was  a  stockholder  does 
not  preclude  his  recovery  either  upon  an  ex- 
preE<a  or  implied  contract,  being  merely  evi- 
dmtiary  as  to  whether  any  promise  ever  exist^ 
to  pay  for  such  services.- Allen  t.  Central 
Ccfuntfes  Land  Co.,  131  P.  7& 

i  181  (Wash.)  A  minority  stockholder  liaa  the 
right  to  inspect  and  examine  the  books  and 
records  of  the  c<»poration  at  all  reasonable 
times.— Bergman  Clay  Mfg.  Go.  T.  Bergman. 

131  P.  485. 

1 183  (GoIo.App.)  Where  property  of  a  cor- 
poration had  been  sold  for  taxes,  a  contract  by 
the  purchaser  to  convey  the  tax  title  to  a  stock- 
holder was  not  contrary  to  public  policy  or 
good  morals,  and  the  stockholder  could  not  be 
deprived  of  a  decree  of  specific  performance  on 
that  ground.— Meyer  v.  Wright,  131  P.  787. 

1 186  ^olojkpp.)  A  stockholder,  being  under 
no  fiduciary  relation  to  a  corporation,  in  the  ab- 
sence of  fraud  may  deal  with  it,  its  debts,  or 
property,  aa  a  strajoger.— Meyer  t,  Wright,  131 
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(B)  MMtlBva. 

i  196  (CU.App.)  Where  stockholders  at  a 
meeting  for  the  election  of  directors  discovered 
before  all  the  ballots  were  cast  and  before  any 
canvass  or  result  of  the  election  was  announc^ed 
that  the  ballots  as  east  had  not  ezirrnsed  their 
intention,  it  was  proper  to  return  the  ballota 
to  them,  and  to  pertnit  a  correction  so  ss  to 
express  their  true  iotention^^eratii  CSomUiia- 
tion  DriU  Co.  T.  Groake,  181  P.  885. 

(C)  Sains  OP  DefeoAlBS  oa  Behalf  «tf  Cov» 
»OMtloa* 

{206  (Wash.)  A  paid-up  stockholder,  know- 
ing of  a  debt  due  to  the  corporation  other  than 
upon  stock  or  subscriptions,  and  showing  a  re- 
fusal of  the  officers  ox  the  corporation  to  brine 
suit  upon  demand,  maintain  an  action 

therefor  without  resort  to  a  receivership. — Berg- 
man Clay  Mfg.  Co.  v.  Bergman,  131  P.  485. 

{211  (Mont)  In  a  stodcholder's  action, 
whenever  a  demand  on  the  corporation  or  its 
receiver  to  bring  the  actioo  Is  necessary,  the 
allegation  that  It  was  made  and  refused  Is  an 
essential  ingredient  to  the  statement  of  a  canaa 
of  action.— Moss  v.  Goodhart,  181  P.  1071. 

(D)  Uakllltr  for  Oowonto  DoMa  aaA 
Aata. 

1 227  (Wash.)  Where  capital  stock  is  issaed 
in  proportion  to  the  cash  payments  by  the  sev- 
eral subscribers,  each  stockholder  is  bound  for 
the  corporate  debts  in  proportion  to  his  hold- 
ing.—Bergman  Clay  Mfg.  Co.  t.  Bergman,  131 
P.  485. 

f  240  (Wash.)  Under  Rem.  &  Bal.  Code,  | 
3684,  defining  duties  of  trustees  as  to  aui«id 
subscriptions,  heldy  that  on  their  failure  to 
perform  such  dtrty  for  an  unreasonably  long 
time  equity  would  permit  a  paid-np  stockholder 
to  enforce  unpaid  snbsi^ptions  in  the  name 
and  for  the  ben^t  of  the  corporation. — Berg- 
man Clay  Mtg.  Oo.  t.  Bergman,  131  P.  486 

VI.  OFFI0EB8  AND  AGENTS. 

(O)  Rlckts,  Dvtlesr  mmA  U«hUltlea  as  to 
Copporatloa  aafl  Ita  MoBsborBa 

{  320  (Wash.)  A  sto(Uolder  on  the  CaToraUe 

termination  of  a  suit  on  behalf  of  others  sim- 
ilarly situated  is  entitled  to  an  attorney's  fee 
and  disbursements  if  the  corporation  receives 
a  benefit  from  the  suit,  bnt  not  if  he  individual- 
ly receives  the  benefit.— Boothe  Snmndt  Coal 
Mining  Co.,  131  P.  252. 

Where  a  suit  between  the  two  owners  of  the 
entire  capital  stock  of  a  corporation  was  treat- 
ed as  one  between  partners,  and  litigated  by 
each  for  his  own  benefit,  costs  and  disbntse- 
ments  could  not  be  atlowea  out  of  the  fand  un- 
der the  rule  allowing  them  to  a  minority  stock- 
holder.—Id. 

{320  (Wa^.)  A  court  of  equity  will  enjoin 
the  trustees  of  a  corporation  from  selling  its 
property,  where  it  appears  that  a  fraud  is  cod- 
templated,  or  about  to  be  perpetrated,  on  the 
stockholders.— Bergman  Clay  Mfg.  Co.  t.  Berg- 
man, 131  P.  485. 

Vn.  OOBP ORATE  POWEBS  AND 
I.IABILITIE8. 

(A}  Bxtent  and  ExercUo  of  Fowoni  Xm 
Oeoerol. 

1891  (N.M.)  The  state  may  regulate  rates 
and  compel  the  performance  of  other  duties  on 
the  jMUt  of  puDlic  service  corporations,  but 
such  rates  or  regulations  must  be  reasonable, 
both  to  the  conioratlott  and  to  the  public.— 
Seward  t.  Denver  &  B.  G.  B.  Co.,  181  P.  980. 

S  393  (N.M.)  While  the  fixing  of  rates  or  the 
determination  of  the  facilities  to  be  afforded  in 
the  first  instance  Is  a  legislative  question,  the 
determination  on  the  merits  of  the  reasonable- 
ness and  lawfulness  of  any  requirement  is  a 
Judicial  function  and  means  a  decision  ir> 
respective  of  technical  or  dilatory  contentions.—* 
Sewatd  t.  I>enTer  ft  B.  G.  E.  Co,  181  P.  880l 
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§393  (Waah.)  A  conrt  win  not  Interfere 
merely  to  setfle  disputes  between  rtockholderB, 
or  to  substitute  its  judgment  for  that  of  the 
Eoajority  of  the  tniitwB,  tmlees  scone  controliiiic 
equitr  warranto  its  interposition.— B«i^an 
clay  Alfg.  Co.  V.  Bergman,  iSl  P.  486, 

1 394  (N.M.)  On  review  by  the  Supreme  Court 
of  an  order  of  the  state  corporation  commission 

Sursuant  to  Const,  art.  11,  H  7f  £^  no  new  evi- 
ence  may  be  adduced,  but  the  aetenninatiou 
mnst  be  npon  the  evidence  before  the  conuni*- 
Blon.— Sewaid  t.  Denver  ft  B.  6.  B.  Co.,  131  P. 
980. 

Where  it  appean  flwt  new  evldoiee  has  been 
discovered,  and  there  was  no  lack  of  diligence, 
the  cause  may  be  remanded  to  the  commission 
for  the  taking  of  such  further  evidence. — Id. 

The  Supreme  Court  determines  the  reasonable- 
ness and  lawfulness  of  aneh  order  and  enforces 
It  <aily  whtti  found  to  be  reasonaMe  and  law- 
ful.-ld. 

The  cpurt  may  of  its  own  motion  r«nand  the 
cause  to  the  commission  for  the  taking  of  fur* 
ther  evidence. — Id. 

As  used  in  Coast  art  IL  |  7,  providing  that 
the  Supreme  Court  on  review  of  orders  of  the 
corpore^on  commission  shall  "decide  such  cas- 
es on  their  merits,"  the  phrase  Quoted  means 
that  the  court  shall  do  justice  irrespective  of 
informal,  technical,  or  dilatory  objections.— Id. 

Findings  of  fact  made  by  the  corporation  com- 
mission have  no  force  or  effect  in  the  Supreme 
Court,  but  such  court  forms  its  own  independent 
juc^ment  upon  tiie  evidence. — Id. 

i^r  an  order  of  the  state  corporation  commis- 
sion to  be  enforceable  it  must  be  definite  and 
certain  in  its  requlrementa.— Id. 

(B)  Bev»aeBtAtt«m  •!  CorponitlOB  br  Of- 

f  403  (CaLApp.)  An  assignment  by  the  secre- 
tary ol  a  corporation,  though  not  authenticated 
by  the  corporate  seal,  is  valid,  where  authorized 
the  president  and  manager.— Leitch  t.  Marx, 
181  P.  328. 

i  404  (CaLApp.)  An  assignment  by  the  secre- 
tary of  a  corporation,  though  not  authoriwd  by 
resolution  of  ttte  board  of  directors,  is  valid, 
where  authorized  by  the  president  ana  manaxer. 
—Leitch  V.  Man,  131  P.  32a 

1414  (Or.)  Under  the  by-laws  of  a  corpora- 
tion authorizing  certain  officers  to  sign  all 
checks,  orders,  etc.,  held,  that  the  pr«ddent  was 
empowered  to  indorse  a  note  payable  to  it — 
Page  V.  Ford.  131  P.  1013. 

t426  <CahApp.)  The  regular  payment  of  a 
nuoitililT  salary  by  a  conwratlon  at  a  certain 
rate,  with  the  full  knowledge  of  the  directors, 
for  three  years,  without  objection  of  any,  pre- 
cludes the  corporation  from  contending  In  an 
action  for  several  months'  salary  that  there 
was  no  agreement  to  pay  such  an  amount,  or 
that  the  services  wen  not  reasonably  worth 
such  amount.— Allen  v.  Central  Counties  Land 
Cc  131  P.  78. 

5426  (ObLAiok)  Under  Oiv.  Code,  1 1689,  pro- 
ing  uiat  a  voluntary  acceptance  of  the  bene- 
fit of  a  transaction  is  equivalent  to  a  consent 
to  alt  the  obligations  arising  from  it,  a  corpo- 
ration accepting  the  benefits  of  services  render- 
ed by  an  attorney  under  an  employment  made 
by  the  president  is  liable  for  the  reasonable 
value  of  the  services.— Goodwin  v.  Central 
Broadway  Bldg.  Co.,  131  P.  896. 

1 432  (CaLApp.)  In  an  action  by  an  employe 
of  a  coiiporatiott  to  whom  had  been  asrigned  a 
claim  for  collection,  be  should,  where  the  as- 
signment is  questioned,  be  allowed  to  show  the 
circumstances  and  purpose  for  which  the  as- 
signment was  made  to  him,  and  that  it  was  au- 
thoriied  or  zatffled  by  the  president  manager, 
and  directors.— Leiteh  t.  Marx,  ISl  P.  828. 

{ 432  (Cal.App.)  To  prove  a  sale  by  a  corpo- 
ration it  must  be  shown  that  it  was  made  on 


its  behalf  by  some  one-  having  authority  to  so 
act  for  it;  and  testimony  that  it  "sold"  its 
account,  without  any  testimony  as  to  who  rep- 
resoitea  it  in  the  transaction,  involves  conclu- 
sions.—<%andler  T.  Bobinett  131  P.  891. 

S  432  (Cal-App.)  In  action  against  corpora- 
tion for  services  in  auditing  the  company's 
books,  evidence  held  sufficient  to  show  presi- 
dent's authority  to  contract  for  such  services 
without  showing  authority  by  resolution  of  the 
board  of  directors.- Rearoon  v.  Richm(»id  Land 
Co.,  181  P.  894. 

1 432  (Or.)  Where  a  note  is  made  payaUe  to 
a  cori>oi«ti<m,  and  is  indorsed  by  a  person  rign- 
ing  as  an  officer  thereof,  the  indorsement  will 
be  presumed  to  be  a  corporate  act— Pace  t. 
Fold.  181  P.  1018. 

(D)  CoBtraeta  mmA  Indebtedness. 

S456  (CaLApp.)  It  is  not  necessary  that  a 
resolution  should  be  passed  by  the  board  of 
directors  to  bind  a  corporation  In  the  matter 
of  tlie  employment  of  its  servants. — Allen  v. 
Central  Counties  Land  Co.,  131  P.  T& 

(F)  OItU  AetlOBB. 

J  499  (Wash.)  Under  Rem.  &  BaL  Code,  |f 
8714,  3716,  providing  license  fees  for  corpora- 
tions, based  on  the  amount  of  its  capital  stock, 
and  prohibiting  the  maintenance  of  an  action 
without  payment  of  such  fees,  a  corporation 
having  no  capital  stock  could  maintain  an  ac- 
tion without  payment  of  any  license  fee.— 
Mutual  Home  ^s*n  t.  Joe's  Biay  Trading  Co., 
131  P.  1140. 

S503  (Wash.)  Where  a  corporation  sent  an 
agent  to  W.  county  to  purchase  lumber,  and  he 
purchased  the  same  from  plaintiff,  such  trans* 
action  constittited  the  doing  of  business  in  W. 
county,  and  the  corporation  was  suable  there, 
under  Rem.  ft  Bal.  Code,  I  206,  though  the 
corporation  had  ite  principal  place  of  business 
in  another  county.— Strandall  v.  Alaska  Lum- 
ber Co.,  131  P.  211. 

i  607  (Ariz.)  To  acquire  jurisdiction  in  a  tax 
suit  of  a  domestic  corporation,  if  not  volun- 
tarily submitting  to  jurisdiction,  it  mnst  be 
served  with  process  by  some  method  prescribed 
by  law.— Boyle  v.  Ore  Plata  Mtn.  ft  MiU.  Co., 
131  P.  165. 

Under  Civ.  Code  1901,  pars.  1323,  1324, 1384. 
as  to  service  of  summons  on  corporations  and 
nonresident  defendants,  a  domestic  corporation 
may  not  be  served  by  mailing  a  copy  of  the  sum- 
mons directly  to  ite  president  out  of  the  terri- 
tory.— Id. 

vm.  nisoiiVzaMJT  akd  beoeivebs. 

8  544  (Wash.)  A  domestic  corporation  may 
not  after  insolvency  prefer  its  cieditors. — Ben- 
ner  v.  Scandinavian  American  Bank,  181  P. 
1149. 

{  553  (Wash.)  While  first  object  of  a  receiv- 
ership la  to  preserve  the  assets,  the  appoint- 
ment of  a  receiver  to  collect  unpaid  stock  sub- 
scriptions of  a  soh'cnt  corporation  is  unauthor- 
ized.—Bergman  Clay  iStg.  Co.  v.  Bergman,  181 
P.  486. 

One  who  was  president  of  a  corporation  is 
charged  with  a  knowledge  of  ite  business  af- 
fairs, and  after  six  years  the  court,  on  his  al- 
legations of  a  Conspiracy  on  the  part  of  other 
stockholders  to  sell  the  property  for  less  than 
its  value  and  to  render  his  stock  worthless,  there 
having  been  no  change  in  ite  business  condition 
dnce  the  beginning  of  his  own  administration, 
la  not  warranted  m  appointing  a  receiver. — ^Id. 

8  557  (Wash.)  In  an  action  bv  a  corporation 
to  restrain  a  stockholder  from  mterfering  with 
its  business,  in  which  defendant  allied  for  a 
receiver,  the  fact  that  anotlier  corporation,  eon- 
trolled  by  other  stockholders  of  plaintiff  corpo- 
ration, IB  a  competitor  does  not  esteblish  that 
a  sale  of  the  property  of  i^ntiff  corporation 
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would  Im  in  ftaod  of  the  defend«nt  itoekhoUler. 
— Beriman  Qaj  Mig.  Co.  t.  Bexfnwn,  131  P. 

ZI.  DZBBOLUTXOIV  AjffP.  POBTEITOBB 
OF  XltAHOBIBE. 

8  614  <Wuh.)  A  majority  of  itockltolden  can 
vind  ap  a  corporatioD.— Beijgman  CSmj  Tdtg.  Co. 
T.  Bergman*  Ul  P.  48S. 

ZSL  F0R8IOX  OOBPOBATIOHS. 

|6t8  (Wash.)  The  statute  aathozUnc  aerr- 
ice  ot  proceM  upon  the  statatoi^  agent  of  a 
foreign  corporation  is  not  exclusive,  and  serv- 
ice may  be  made  upon  other  agents  of  the  cor- 
poration in  pursuance  of  the  general  law,— Bar- 
rett Mfg.  Co.  V.  Kennedy,  131  P.  11«1. 

1670  (Wash.)  Under  Rem.  &  Bal.  Code.  | 
1^8,  providing  that  writs  of  garnishment  ma; 
be  served  as  summons,  and  section  226  pro- 
viding the  manner  of  service  of  summons  in  a 
mit  against  a  foreign  corporati(aL  a  writ  of 
garnishment  may  be  served  by  deuvery  to  an 
agmt  in  charge  of  a  foreign  corporation's  basl- 
nesB,  though  he  be  not  a  general  or  managing 
agent— Barrett  Htg.  Go.  v.  Kennedy,  181  P. 
1161. 

1 672  (Golo.App.)  Noncompliance  with  state 
statutes  regulating  foreign  corporations,  when 
•nit  ia  brought  by  them  in  Colorado,  is  matter 
of  d«faBae.-^agee  v.  Wilson,  131  P.  7T7. 

CORROBORATION. 

8m  Bape,  1  04. 

COSTS. 

See  Aiveal  and  Slrror,  f  612;  Justices  of  the 
Peace,  |  209;  libd  and  Slander,  |  129. 

IT.  SECVBITT  FOB  PAYMENT. 

J  144  fKaa.)  Under  Oen.  St  1909,  |  6206 
(Code  Civ.  Proc.  I  610),  Judgment  may  be  en- 
tered  against  sureties  on  a  cost  bond  on  motion 
by  any  penon  having  a  right  to  any'  part  of 
the  cost*.— Itebney  v.  Comes,  181  P.  lOOk 

COUNCIL 

See  Municipal  Corporation^  H  110-120,  282. 

COUNTIES. 

See  Constitutional  Law,  U  81,  48;  Criminal 
Law,  il  87,  104;  Highways;  Intoxicating 
Liquors,  I  76;  Statutes,  |  21. 

I.  OBBATIOH,  AliTERATIOn,  EXXST- 
EHOB,  AND  POUnCAX 
FUNCTIONS. 

1 1  (Mont)  "Municipal  oorporation"  defined, 
and  held,  that  in  view  of  Const  ait  13,  |  4, 
providing  that  the  atate  shall  not  assume  the 
debt  of  any  county  or  municipal  corporation, 
and  article  16,  S  6,  providing  for  the  election 
of  county  and  municipal  officers,  the  term  did 
not  include  countiea.— Mersey  t.  Nelson,  181  P. 
30. 

I  10  Qlont.)  "Coonties"  defined,  and  h«I<l  that 
Laws  1911,  c  112,  providing  for  thei  creation  of 
new  counties  upon  petition,  etc,  did  not  affect 
tiulr  statoa  aa  more  poUtieal  subdivisions  of 
the  state  for  governmental  purposes.— Uersey 
V.  Nelson,  131 T.  30. 

IX.  CMVEBNMENT  AND  OFFICEXM. 

lA)  Ovcmmlutloa  mmi  Powen  of  0«T«n- 
ment  Im  0«B«r»l* 

121^  (Mont)  Coonty  powers  are  mly  tneh 
as  are  expressly  provided  by  law,  or  which  are 
necessarily  implied  from  those  expressed.— Het^ 
sey  V.  Nelson,  lai  P.  80. 

Under  the  maxim,  "Bxpressio  nnius  exclusio 
alterius,"  counties  do  not  nave  any  powers  oth- 
er than  those  indicated  in  Bev.  Codes,  |  2870^ 


which  provides  that  every  oonn^  Is  a  body 
politic  having  the  powers  specified  in  the  code 
or  in  special  statutes,  and  such  powers  as  are 
necessarily  implied  from  those  expressed.- Id. 

1 24  "(Mont)  The  legisIatiTe  OMtrcA  over  conn- 
ties  Is  supreme,  except  in  M  far  aa  It  Is  re- 
stricted by  the  Constitatitm  in  express  terms  or 
by  oecessair  Im^catlon.— Hersv  t.  Nelson,  181 
p.  30. 

<B)  Coutr  SMt. 

i  28  (Mont)  An  unincorporated  town  is  elig- 
ible as  a  candidate  for  county  seat  of  a  county 
proposed  to  be  created  under  Laws  1911,  p. 
205.  notwithstanding  Ber,  Codes,  |  8202.  which 
defines  a  city  or  town  as  a  body  oorpoxate  and 
poUtic.— State  v.  Dal^  l3l  VTSfo,  671 

(D)  Ofleera  «b4  Ajronts. 

1 161  (Colo.)  A  pnUisher  of  a  newspaper  Md 
not  entitled  to  sue  on  a  connty  clerra  btnid 
for  failnie  to  make  a  publication  In  the  news- 
pa^  reqoired  fay  te^w^Petvle  t.  Botig,  ISl  P. 

m,  pbopbktt:  ooiitbaomi,  ahd 

EXAUUTIBa. 

(B)  CoMtraets. 

i  1 12  (Mont)  Bev.  Codes,  |  2897,  providing 
that  a  newspaper  or  printing  establishment  on- 
able  to  conmlete  a  contract  Ibr  eounty  printing 
shall  aablet  it  to  some  cstaUtshment  in  the 
is  constitnttonal.— Heresy  v.  Ndson,  131 

8  113  (Mont)  ^nie  board  of  connty  commia- 
sioners  is  a  body  at  limited  powers,  and  must 
in  letting  a  contract  tor  connty  printing,  as  in 
every  action,  find  its  authorit7  written  in  the 
statute  or  necessarily  implied  theretnnn. — ^Her- 
sey  T.  Nelson,  131  P.  30. 

I  122  (Wash.)  A  oonnty  leasing  land,  on  which 
the  lessee  intends  to  put  ud  buildings,  may  con- 
tract what  the  measure  w  danuvea  siiall  be  at 
the  termination  of  the  lease,  in  case  the  coonty 
takes  possession  for  the  purpose  of  leasing  the 
buildings  to  some  one  else,  and  that  such  meas- 
ure shall  tM  based,  not  upon  the  right  of  re- 
moval, but  upon  tiie  ri^t  of  possesuon.— CoU- 
seom  Inv.  Co.  v.  King  Connty*  131  P.  24S. 

<D)  iNirts. 

I  146  (Wash.)  In  an  action  by  the  lessee  of 
a  county  for  the  conversion  of  his  improvements, 
which  the  lease  provided  should  be  appraised 
at  its  termination,  it  was  immaterial  whether 
the  county  commissioners  had  tiie  power  to 
delegate  to  appraisers  the  power  to  valne  the 
improvements,  where  they  refused  to  pennit  tlie 
appraisal  and  took  possession. — Coliseum  Inv. 
Co.  V.  King  Coonty,  131  P.  245. 

▼.  ChAXMM  AOAINST  OOUNTT. 

1 206  (Nev.)  Under  Rev.  Laws,  f 1 1523,  1535. 
1641,  requiring  the  filing  of  claims  against  coun- 
ties, and  authorising  the  pari^  aggrieved  by  the 
action  of  the  coun^  commissioners  and  county 
auditor  to  sue,  a  constable  presenting  monthly 
bills  made  up  of  various  items  for  services  ren- 
dered, for  which  the  statute  fixes  the  fees,  may 
accept  the  amount  allowed  and  sue  for  tiie  part 
dlsauowed,  thon^  in  case  of  an  unliqoldated 
demand  a  claimant  mnst  accept  the  part  allow- 
ed as  entire  satisfaction  for  the  claim,  or  rae 
for  the  entire  amount— Wolf  v.  Humboldt  Oonn- 
ty, 131  P.  964. 

COURTS. 

Criminal 
inistra- 

"isi  ■*  ™^  ""M  *™»  ™'<  ^>»«w>  Persons, 
f  27;  Judges;  Jnstieea  of  tiie  Peaooi  Sut- 
utes,  I  21.  . 

I.  NATURE,  EXTENT,  ANB  EXEBGISB 
OF  JUBI8DICTION  IN  OENEBAX^ 

1 30  (Mont)  Where  the  jurisdiction  of  a 
court  is  exdnsivi^  and  haa  Mice  lawfully  at- 
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tached,  It  cannot  be  oosted  by  aabseqaent  events 
or  facts  arising  in  the  cause,  bot  the  coart  may 
proceed  to  final  judgment  unless  some  consti- 
tution or  statute  operatfls  to  diveat  it  of  juris- 
diction.—Curnr  T,  McCaffery.  131  P.  673:  Same 
V.  Drew,  Id.  677;  Same  t.  UcOrade,  Id. 

n.  ESTABUSHMEITT,  OROAKIZA- 
TIOH,  AHP  PROCED1TBB  IN 
GETTER  At. 

(n  Tenu,  TMAtlma,  P1m«  «b*  Time  ot 
H«MlBC  Crart*  OowCbmuMa*  mmA 
AMMMUBodatlOBa. 

1 68  (Hont)  Where  the  duration  of  a  spe- 
du  term  or  session  is  limited  to  a  certain  time, 
any  act  performed  in  the  matter  after  the  ex- 
piration of  that  time  Is  coram  non  jndice,  and 
Toid.— Cunr  V.  McCaffery,  131  P.  873;  Same 
T.  Drew,  Id.  677 ;  Same  v.  McOrade,  Id. 

1 76  (Mont)  A  court  of  record  has  authority 
of  its  own  motion  and  in  Hie  absence  of  statnte 
to  adjonm  the  hearlnK  of  a  matter  pendinc  be- 
fore It.— Gnrry  V.  McCaffery,  131  P.  678;  Same 
r.  Drew,  Id.  677 ;  Same  v.  McOrade,  Id. 

(D)  R«les     of     DaelaioB,  AflJ««le«tloBa, 
Oplmlose,  and  RMorda. 

191  (UaLApp.)  Although  a  point  dedded  in 
the  Supreme  Court  is  in  conflict  with  the  weight 
of  authority  and  was  rendered  by  a  divided 
court,  where  it  has  not  been  critlci»^  or  modified 
by  that  court,  the  appellate  court  has  no  op- 
tion, bat  must  follow  its  reasoning  in  disposing 
of  the  same  point  in  other  cases.— Atkinson  t. 
Golden  Gate  Tile  Co..  131  P.  107. 

192  (CaLApp.)  A  statement  In  an  opinion 
not  necessary  to  the  decision  of  the  case  is 
"dictum."— Boulden  v.  Thompson,  131  P.  766. 

197  (Or.)  The   decisions  of  federal  courts, 


construing  and  applying  the  federal  Employer's 
liability  Act,  <vrill  be  followed  to  the  state 
courts.— Montgomerj  t.  Sonthem  Fae.  Co.,  181 

P.  ««r. 


V.  OOVRTl  OF  PROBATE  JVBnDZC- 
TION. 

1202  (Kan.)  Gen.  St  1900,  {  4852,  provid- 
ing that  appeals  from  orders  of  the  probate 
court  may  Ew  taken  on  the  same  terms  as  are 
appeals  under  the  act  respecting  executors  and 
administrators,  refers  to  the  time  and  manner 
of  appeals,  and  not  to  grounds  of  appeal  or  to 
cases  in  which  an  appeal  may  be  taken.— Aid's 
Estate  V.  Appling,  131  P.  668. 

Where  an  appeal  bond  in  proper  form  and 
apiwoved  security  was  received  by  the  probate 
Judge  within   the  time  prescribed,   and  was 

{>laced  by  him  on  the  files  without  Indornng  it, 
t  is  filed  in  contemplation  of  law. — Id. 
i  203  (Okl)  Under  the  express  provisions  of 
Gonst.  Sdiedale,  I  2,  and  article  7,  }  16,  an  ap- 
peal lies  to  the  district  court  from  the  county 
court  in  probate  matters  in  those  cases  in 
which  an  am>eal  was  allowed  under  the  stat- 
utes of  Oklahoma  territory. — Bamett  t.  Black- 
stone  Coal  &  MiUing  Co.,  131  P.  641. 

VL  OOVRTB  OF  APPEI.];JiTB  JTTRIB- 
DICTION. 
(B)  Co«rts  of  Particular  Statea. 

S2I3  (Colo.App.)  No  appeal  to  the  Supreme 
Court  lies  from  a  judgment  less  than  9600  and 
not  relating  to  a  franchise  or  a  freehold.— 
Stevens  t.  T<mipkins,  181  P.  802. 

vui.  ooROiTRietEirr  avs  oohtuct- 

mo  JURISDICTION,  Aim  OOMITT. 

(A)  CaarCa  af  8am«  State,  aad  Tvaaafav  of 
Canaea. 

1 486  iOkL)  A  case  pending  on  appeal  In  the 

countT  court  fran  a  justice  of  the  peace  coort 
may  be  transferred  on  motion  of  plaintiff  to 


the  superior  court— Tarborough  v.  Richardson, 
181  P.  680. 

i486  (Okl.)  Under  Sess.  Laws  1900,  p.  199, 
art  18,  li  2,  6,  relative  to  the  transfer  or  cases 
in  Wagoner  county  to  the  county  court  nearest 
defendant's  residence,  it  was  errcar  to  deny  de- 
fendant's motion  to  transfer  a  case  appealed 
from  a  jostioe  of  the  peace  to  the  court  nearest 
his  residence,  where  plaintiff  appeared  and 
waived  service  of  notice  ot  the  moticHi.— I^w  T. 
ChiSBOe,  131  P.  701. 

COVENANTS. 

S^BMdoieak  |  441;  Iduidlwd  and  Tenant,  1 

CREDIBILITY. 

See  Witnesses,  H  821-409. 

CREDITORS. 

See  Exemptions,  |  139;  Frandolsnt  CoiTeT- 
onces,  I  95. 

CRIMINAL  LAW. 

See  Adultery;  Banks  and  Banking,  |  21;  Em- 
bezzlement; Extradtti<m;  Gaming,  {i  63-70 
Homicide;  Indictment  and  Information;  In' 
toxlcating  Uquora,  H  132,  236;  Laroeny 
Master  and  Servant,  |  18;  Pcrjuiy ;  Baps 
Becelvlng  Stolen  Oooda;  Witnrases. 

I.  If  ATURE  AKD  IXEMEltTS  OW 
CRIMB  AHB  DEFENSES  IK 
OENERAIi. 

{  18  (Kan.)  One  state  will  not  seek  to  censor 
the  condnct  <tf  dtlsens  and  residents  of  other 
states  unless  sudb  eondoct  results  in  an  infrac- 
tion of  its  own  laws.— In  re  Fowles,  131  P.  698. 

m.  PARTIES  TO  OFFENSES. 

{ 59  (Okl.Or.App.)  That  a  person  concerned 
in  the  commission  of  a  felony  aids  Ids  codefend- 
ant  to  escape  does  not  make  blm  an  accessory, 
so  as  to  prevent  his  conviction  as  a  princlpaL 
-HowanfT.  State,  131  P.  llOa 

TV.  nTRsnDiOTXoir. 

183  (OU.Or.App.)  Where  there  Is  Jurisdic- 
tion of  the  party  and  of  the  offense  tor  wbtdl 
accused  was  tried,  the  decision  of  all  otTier 
questions  arising  in  the  case  is  but  an  exercise 
of  that  Juri8diction.~Ex  parte  Sizemore,  131 

P.  lloa 

187  (Okl.Cr.App.)  The  jurisdiction  of  ,  a 
county  court  in  criminal  cases  Is  the  same  in 
all  respects,  whether  Its  sessions  are  held  at 
the  county  seat  or  at  a  county  court  town. — 
Ex  parte  Sizemore,  131  P.  llOa 

S  97  (Ean.)  A  nonresident  may  be  prosecuted 
In  the  state  for  violating  the  llesertlon  Ae^ 
through  his  failure,  while  outride  of  the  state, 
to  support  a  child  who  is  within  the  state.- 
In  re  Fowlea.  131  P.  698. 

Where  a  father  waives  extradition  on  the 
charge  of  failure  to  support  his  child  and  Is 
discharged,  but  is  rearrested  for  failure  to  sup- 

Eort  the  child  after  entering  the  state,  the  state 
as  no  right  to  try  him  without  showing  that 
after  beiuk  brooght  within  the  state  he  with- 
out lawful- excuse  knowlnglr  refused  to  sap* 
port  the  ehtld^Id. 

1 103  (Colo.)  A  police  magistrate's  court  is  a 
court  of  inferior  jurisdiction,  and  its  record 
must  recite  the  facts  necessary  to  confer  juris- 
diction.—Wolfe  T.  Abbott,  131  P.  886. 

I  104  (Okl.Gr.App.)  County  oonrta  are 
courts  of  record,  and  entitled  to  the  same  pre- 
somption  of  jurlsdlctlott  as  are  the  district 
courts.— Ex  parte  Sizemore,  131  P.  1108. 
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V.  VEnnE. 

(B)  Ckanc*  of  Vemne. 

{121  (Okl.Cr.App.)  An  application  of  accoBed 
for  a  change  of  Tenue  ia  addressed  to  the  dis- 
cretion of  the  trial  conrt.— Bdwards  t.  State, 

131  P.  956. 

{  134  (OkI.Cr.App.)  Connter  affidavits  died  on 
an  application  for  a  chanm  of  venae  held  suffl- 
dent  to  pot  in  Issue  Tviiethcr  the  prejudice 
asalnst  accused  In  the  county  would  prevent  a 
fair  trial  therein.— Edwards  v.  State.  131  P.  956. 

▼n.  FORMER  JROPARDT. 

1 162  (Okl.Cr.App.)  Under  Const  BUI  of 
Bights,  i  21,  no  one  can  be  twice  punished  for 
the  same  offenBS.— Rupert  v.  State,  131  P.  713. 

1 163  (Okl.Cr.App.)  The  word  "jeopardy" 
as  used  in  Const.  Bill  of  Rights,  6  21,  prohibit- 
ing a  second  jeopardy,  applies  only  to  criminal 

SroeecutioQs  before  courts  of  competent  juria- 
Iction  under  an  accusation  sufficient  to  sua- 
tain  a  conviction.— Rupert  v.  State,  131  P.  713. 

f  179  (OkLCr.App.)  Where  defendant  plead- 
ed guilty  and  was  sentenced  to  pay  a  fine  'au- 
thorized by  statute,  and  paid  same,  a  second 
judgment  and  sentence  imposing  a  term  of  im- 
pruonment  in  the  county  jail  in  addition  to  the 
fine  was  void.— Rupert  v.  Sute,  131  P.  713. 

{200  (Wash.)  ConvictitHi  of  accused  for 
maintaining  a  liquor  nuisance,  in  violation  of 
B«m.  &  BaL  Code,  |  6278,  Md  no  bar  to  a 
•nbsequoit  conviction  for  unlawfully  selling 
liquor  in  a  local  option  district  at  the  same 
time  and  place,  in  violation  of  section  63IM.— 
State  V.  tUtch,  131  P.  1130. 

XX.  ARRAIOHMEKT  AKD  PIJQAS.  AMS 
KOUJB  PROSEQUI  OR  DUCOM- 
TnrUAMOE. 

1301  (OkLOrJkpp.)  A  noUon  fw  leave  to 
withdraw  a  plea  of  not  guilty  for  nnrpose  of 
moving  to  quash  the  information  Is  addrMsed  to 
the  discretion  of  the  court — Weatherholt  v. 
State,  131  P.  185. 

Where  a  motion  to  quash  is  not  made  in  good 
faith,  and  the  righta  of  the  defendant  are  not 
prejndiced,  an  application  for  leave  to  withdraw 
a  plea  of  not  giuity  to  present  nich  motion  was 
properly  denied.— Id. 

X.  EVlDElfOB.' 

(A)  JmAIetal    Ifotlec,    Pr«sa»ptIomB,  mnd 

Barden  «f  Proof. 

{ 308  (Okl.0r.App.)  After  conviction  the  pre- 
sumption of  innocence  is  dettroyedw— Edwards  v. 
State,  131  P.  950. 

(B)  Faeta  la  mmA  RttleTut  to  laawea, 

aad  Res  OotiB. 

1338  (Cal.App.)  Evidence  as  to  whether  de- 
ceased was  an  Anglo-Saxon  was  inadmissible. 
—People  V.  Lopes,  131  P.  104. 

i  366  (f^.)  An  exclamation  of  deceased  while 
coming  down  a  stairway  after  being  shot,  and 
his  statement  in  response  to  a  question,  giving 
the  name  of  the  person  who  shot  him,  held  ad- 
missible in  evidence.— State  v.  Alexander,  131 
P.  139. 

(366  (Okl.Gr.App.)  Where  it  appears  in  a 
prosecution  for  assault  to  commit  rape  upon  a 
child  of  tender  yean  that  immediately  after  the 
alleged  assault  she  was  crying  and  met  an 
older  sister  and  then  and  there  made  complaint, 
the  complaint  as  made  is  admissible  as  part  of 
the  res  gest«.— Bouie  v.  State,  181  P.  953, 

(C)  Othor  Offenses,  utd  OksrMtor  of  Ao- 

.  eased. 

{369  (OkLCr.App.)  Any  evidence  tending  to 
show  defendant's  guilt  is  admissible  although 
it  also  tends  to  prove  a  separate  and  distinct 
crime.— Miller  v.  State,  131  P.  717. 

§369  (Okl.Cr.App.)  The  general  nile  that 
proof  of  other  offenses  ia  inadmissible  un- 
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less  a  part  of  the  res  geetn  does  not  apply  to 
offenses  Involving  sexual  intercourse. — Morru 
State.  131  P.  731. 

Evidence  of  other  acts  is  admissible  In  a  sUt- 
,  utory  rape  case  to  show  the  relation  and  famil- 
iarity of  the  parties,  and  as  tending  to  corrobor- 
ate the  testimony  of  the  prosecntxiz  as  to  the 
particular  act  relied  on  for  conviction.— Id. 

In  a  prosecution  for  statutory  rape,  evidence 
is  admlssibie  ot  sexual  acta  betiroen  the  proseeu- 
trix  and  the  defuidant  prior  to  and  euMequenC 
to  the  one  charged  and  relied  upon  for  a  con- 
viction, as  indlcatiiBf  continnoiuneH  of  the  HUo- 
it  relation.— Id. 

{369  (OkLCr.App.)  Evidence  of  the  contem- 
poraneous possession  of  recently  stoloi  goods 
is  admissible  to  throw  li^t  nptm  the  larceny 
for  which  a  defendant  is  bdng  tried.— -Howard 
V.  State,  131  P.  1100. 

{ 377  (Idaho)  The  defendant  in  a  homicide 
case  should  as  a  rule  be  allowed  to  introdoce 
proof  of  bis  good  reputation  for  peace  and 
quiet  and  also  for  truth  and  veracity,  where 
his  truthfulness  or  honesty  is  bxoaght  bi  ques- 
tion.—State  T.  Allen,  m  P.  1112. 

(D)  Haterimlltr  and  OonvotOBOT'  Gen- 
eral. 

{  386  (Mont)  The  testimony  of  witnesses  em- 
ployed to  detect  crimes  and  nimish  evidence  is 
competent,  though  the?  acted  as  decoys,  taking 
part  in  the  criminal  transaction. — State  t.  To- 
dw,  181  P.  632. 

(B)  Best  and  Seeondarr  and  DoMOnstra- 
tlve  Kvldoneo. 

1 400  (Colo.)  In  a  prosecution  for  embesxle- 
ment  an  impression  copy  book  containing  copies 
of  letters  written  by  accused,  material  to  the 
offense,  held  admiB8U)le.r— Le  Master  t.  People^ 
131  P.  '/m. 

{402  (Colo.)  In  a  prosecution  for  embezzle- 
ment, carbon  copies  of  letters  sent  to  accused, 
the  originals  of  which  accused  failed  to  produce 
on  request,  AeU  admissible.— Le  Master  v.  Peo- 
ple, 131  P.  209. 

1 404  (Idaho)  It  was  not  error  to  admit  a  re- 
volver bolster  In  evidence  where  the  witness 
IdentUying  same,  when  aslKd  whether  it  was 
the  holster  defendant  had,  replied:  **I  think 
It  is,  I  am  not  sure;  it  appears  to  be.**— State 
V.  Allen,  131  P.  1112. 

(P)  AdmlMlons,  Declarations,  and  Bcai» 
mmy. 

{406  (OkLGr.App.)  Admission  of  evidence 
that  accused  m&ae  no  effort  to  discover  that 
some  other  person  was  guilty  of  the  crime  Md 
error.— Morris  v.  State,  131  P.  731. 

{  409  ((^al.)  On  a  trial  for  giving  a  worthies 
checlc,  held,  that  there  was  not  sufficient  inde- 
pendoit  evidence  of  the  corpus  delicti  to  josti^ 
the  admission  of  accused's  extrajudicial  confes- 
sions; the  independent  testimony  being  purely 
hearsay.— People  v,  Frey,  131  P.  127. 

A  conviction  cannot  be  had  upon  the  extta- 
judlcial  confesrions  of  a  defendant,  unless  cor- 
roborated bj  independent  pioof  of  the  corpus 
delicti.— Id. 

{413  (Okl.Cr.App.)  Accused  cannot  Intro- 
duce evidence  of  his  own  self-serving  acta  and 
declaiations  not  constituting  a  wet  ot  the  res 
gestn.— Morris  v.  State.  ISl  P.  t81, 

{{419,  420  (Oil.)  Courte  cannot  authorize 
hearsay  evidence  on  a  prosecution  tor  passing 
worthless  checks  to  establish  the  nonexistence 
of  funds  or  credit  to  meet  the  check,  merdy  be- 
cause of  the  Inconvenience  of  obtsuning  otscr 
evidence  of  such  tact ;  that  bang  a  matter  for 
IcKislatire  ftdjoBtmait- Peo^  t.  Fngr,  181  P* 

In  prosecution  for  passing  worthless  dieek» 
letter  received  by  a  bank  stating  that  another 
bank  had  succeeded  to  the  righto  and  busines 
of  the  drawee  bank  was  hearsay,  and  improper- 
Ij  admitted.— Id. 
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(H)  DoenmcHterr  liTldsnee  m»A  Slxelmslon 
oC  Parol  BTldeao*  Tkerebr* 

1442  <OoIo.)  In  a  prosecution  lor  embgnsle- 
ment  letters  written  by  accnsed  in  the  Teyalar 
course  of  business  and  received  as  such  may  he 
admitted  without  expert  proof  of  accused's  sig- 
nature.—Le  Master  v.  People,  131  P.  269. 

1444  <0olo.)  In  a  prosecution  for  embeszle- 
ment  by  the  bead  of  a  corporation,  corporatA 
books  held  sufficiently  identified  to  be  admitted 
in  evidence.— Le  Master  v.  People,  131  P.  269. 

(I)  Oplnlra  Bvldenee. 

8471  (OkLCr,App.)  Expert  or  opinion  evi- 
dence is  not  ordinarily  admissible  on  matters 
within  tbe  common  knowledge  and  understand- 
ing of  mankind.— Miller  t.  State,  181  P.  717. 

1 472  (Colo.)  In  a  criminal  prosecutioQ,  where 
corporate  books,  which  were  volumlnons  and 
intricate,  were  in  evidence,  testimony  by  an 
expert  accountant  explaining  tbe  books,  u  ad- 
missible.—Le  Master  v.  People,  131  P.  2ft9. 

S476  (Okl.Cr.App.)  Where  a  wound  Is  of  an 
extraordinary  nature  and  upon  a  portion  of  the 
body  of  which  men  have  little  knowledge,  expert 
evidence,  contrary  to  the  general  rule,  is  admiB- 
Bible  to  show  whether  such  wound  was  self-in- 
flicted.—Mifler  T.  State,  131  P.  717. 

Medical  ezperte  may  be  permitted  to  state 
their  opinions  as  to  the  cause  and  manner  of 
death.— Id. 

1 478  (OkI.Cr.App.)  Experta  are  persons  pro- 
fessionally acquainted  with  some  science  or 
skilled  in  some  art  or  trade,  or  having  knowl- 
edge or  experience  in  relation  to  matters  not 
generally  known.— Miller  v.  State,  131  P.  717. 

Within  tbe  rule  that  penooa  are  competent 
to  testify  as  experts  who  are  skilled  in  some 
art  or  trade,  the  term  "art  or  trade"  includes 
every  bnsiness  or -employment  which  requires 
peculiar  knowledge  or  ex[>erience,^  and  which 
has  a  class  of  persons  devoted  to  ito  pursmt- 
Id. 

1481  (OkLCrApp.)  Tbe  adniissibility  ol  ex- 
pert 'testlinony  is  a  question  of  law  for  tbe 
contt^Miller  t.  State,  131  P.  717. 

(JI)  TMttmoar  9t  AeaamplteM  mmM  Oo<*- 

I  507  (Cal.App.)  In  a  prosecution  for  pander-' 
ing,  8  witness  who  was  the  keeper  of  a  boose 
of  prostitution,  to  which  prosecutrix  was  allied 
to  have  been  taken.  Mi  an  accompUoe  witiun 
Pen^Code  H  81,  Ull.— People  TTtawlor,  131 

1 507  (Okl.Cr.App.)  That  a  person  was  pres- 
ent when  tbe  fatal  shot  was  fired  did  not  make 
him  an  accomplice  of  defendanL  unless  he  en- 
couraged, aided,  or  abetted  defendant  In  the 
bomidde.— Maggard  t.  State,  131  P.  549. 

1 510  (OkLCrJkpp.)  A  verdict  of  guU^  onder 
tbe  uncorroborated  testimony  of  an  accomplice 
is  contrary  to  Law  and  tbe  testimony,  and  will 
be  set  aside.— Heed  v.  State,  131  P.  937. 

do  BTldenee  wLt  Prellmlnarr  BunalMtittB 
or  at  Forner  Trial. 

f543  (Okl.Cr.App.)  Evidence  held  to  justify 
the  trial  court  in  admitting  the  testimony  given 
at  tbe  preliminary  hearing  by  a  witness  absent 
at  the  final  trial.— Edwards  v.  State,  131  P.  956. 

Testimony  given  at  a  preliminary  trial  at 
which  the  witness  was  cross-examined  by  de- 
fendant held  admissible  where  the  attendance  of 
the  witness  could  not  be  produced^Id. 

(H)  Weisbt  aad  Safllaleaor. 

1 562  (Mont)  A  conviction  sustained  by  the 
testimony  of  two  persraiB  employed  to  detect 
Climes  and  to  famish  evidence,  and  contra- 
dicted by  the  testimony  of  accused  and  a 
third  person,  will  not  t>e  disturbed.— State  v. 
Tudor,  131  P.  632. 


XI.  TmE  OF  TBZAZ.  AlTD  OOHTXH- 
VANGE. 

1576  (Okl.Cr.App.)  A  defendant  who  has 
never  demanded  or  been  refused  a  trial  is  not 
entitled  to  be  discharged  for  failure  to  prose- 
cute, under  Const  art.  2,  |  20,  and  the  stat- 
utory provision  (Comp.  Laws  1009,  |  6W8).— 
Heed  T.  State.  131  P.  937. 

§  586  (OkI.Cr.App.)  An  application  by  accus- 
ed for  a  c<nitinnanoe  is  addressed  to  the  trial 
eonrfa  discretion.— Edwards  t.  State,  131  P. 
966. 

i  603  (Okl.Cr.App.)  Application  by  accused  for 
a  continuance  heU  insufficient  on  the  question  of 
diUgence  and  on  tbe  merits  in  the  case.— Ed- 
wards T.  State,  181  P.  96& 

XTT.  TBTAIh 
(A)  Proltaslaa^r  Fvooaodlass. 

1 622  (Idaho)  In  view  of  the  dtscretion  ^ven 
by  Rev.  Codes,  |  7860,  as  amended  by  Laws 
1911,  p.  368,  it  was  not  an  abuse  of  discretion 
to  refuse  to  grant  separate  trials  to  defendanta 
Jointly  indicted,  where  each  desired  to  be  a  wit- 
ness for  tbe  other  and  also  a  witness  on  Ua 
own  behalt— State  v.  Allen,  131  P.  1112. 

9  632  (OkI.Cr.App.)  Defendants,  jointly  cha»* 
ed  with  a  felony,  are  entitled  to  separate  trials 
on  demand.— Rogers  v.  State,  131  P.  941. 

I  627  (OkLCr.App.)  The  rigbt  of  a  defendant 
under  the  Constitution  (Bill  of  Bights,  S  20)  to 
a  copy  of  the  accusation  is  waived  unless  he  de- 
mands the  same  before  announcing  ready  for 
trial.— Franklin  v.  State.  131  P.  133. 

i  628  (Okl.Cr.App.)  Wbere  the  witnesses, 
whose  names  were  indorsed  on  the  information, 
were  relatives  and  near  neighbors  of  defendant, 
the  words  "all  of  Konawa,  Okie.,"  sufficiency 
designated  their  post  office  addresses  within  the 
requirement  of  Const  Bill  of  Rights,  |  20.— 
Ii'ranklin  v.  State,  131  P.  183. 

1626  (Okl.Cr.App.)  The  court,  in  Ita  dia- 
cretion,  may,  after  trial  has  begun,  permit  the 
names  of  additional  witnesses  to  be  indorsed 
upon  an  accusation  charging  a  felony,  and  such 
action  is  not  reviewable,  in  the  absence  of  an 
abuse  of  discretion.— Star  v.  State,  131  P.  542. 

Tbe  statute  authorising  the  indorsement  of 
the  names  of  addltlonaf  witnesses  upon  tiie 
accusation  in  misdemeanor  caaea  ha«  no  ap- 
plication to  felony  cases.— Id. 

i  629  (OU.Cr.App.)  The  right  of  defendant  in 
a  capital  case  under  OmsUtntion  (Bill  Rights, 
i  20)  to  be  furnished  with  a  list  of  the  witnesses 
that  will  be  called  in  chief,  together  with  their 
post  office  addresses,  at  least  two  daya  before 
the  case  is  called  for  trial,  may  be  waived. — 
Franklin  v.  State,  131  P.  183. 

Wbere  oounsel  for  defendant  objecta  to  going 
to  trial  without  a  list  of  witnesses,  but  refuses 
to  consent  to  a  continuance  until  another  case 
on  call  for  that  day  is  tried,  this  constitutes  a 
waiver  of  any  right  defendant  may  have  to  a 
continuance. — Id. 

(B)  Covrae  and  Coadaet  of  Trial  la  Gen- 
oral. 

1642  (CaLApp.)  Under  Code  Civ.  Proc.  | 
lb84,  requiring  the  court  to  appoint  an  inter- 
preter where  the  witness  does  not  understand 
or  speak  tbe  English  language,  the  matter  of 
such  appointment  la  within  the  court's  discre- 
tion.—People  T.  Lopes,  131  P.  IM. 

1 655  (Idaho)  Remarks  of  court  that  too  much 
time  was  being  consumed  through  needless  repe- 
tition, and  that  nine  out  of  ten  questions  asked 
were  useless  repetitions,  held  not  to  constitute 
error.— State  v.  Alien,  131  P.  1112. 

1 656  (CaLApp^  Where  tiie  court  thought  de- 
fendant's counsel  was  threatening  and  menac- 
ing prosecatrir  in  hie  cross-examination  of  her, 
it  was  improper  for  the  court  to  say  to  her 
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that  all  the  police  force  would  be  Ased  ff  necM- 
«uj  to  protect  hw.— People  t.  IawIm,  131  P> 

(C)  ReeeptloA  of  BvldeBe*. 

{663  (Idaho)  Where  a  state'*  witness  on 
crosB-ezamiDation  produces  and  testifies  con- 
cerning an  article  of  peraooal  property,  the 
Mai  court  on  request  should  have  such  article 
marked  for  identification  and  retained  In  the 
court's  possession  for  future  use.— State  t.  Al- 
len, 131  P.  1112. 

1 673  (Okl.Cr.App.)  On  the  joint  trial  of  two 
d^endants,  evidence  competent  against  eltiier 
is  admladble,  though  inadmissible  as  against  one 
defendant  if  he  were  tried  separately,  when 
properly  limited  by  instructions  confining  it 
to  the  particular  defendant  against  whom  it  is 
admissible— Rogers  v.  SUte,  131  P.  941. 

i  678  (Cal.App.)  Where  evidence  showed  two 
operations  and  the  use  of  drugs  pursuant  to 
au  agreement  to  procure  a  miacarriage.  the  proe- 
ecutloQ  was  not  required  to  elect  on  which  act 
it  would  rely,  they  being  parts  of  the  same 
crime,  notwithstanding  Pen.  Code,  i  274,  under 
which  it  is  not  necessary  that  a  miscarriage  be 
produced.— People  v.  Stmon,  181  P.  102. 

While  if  on  a  trial  under  an  indictment  charg- 
ing only  one  offense  evidence  Is  introduced  of 
two  OT  more  separate  offensea  either  of  which 
would  support  the  charge  in  the  fodictment,  an 
election  should  t>e  required  if  requested,  the  rule 
does  not  apply  where  a  series  of  acts  form  part 
of  one  and  the  same  transaction,  and  constitute 
but  one  offense.— Id. 

1678  (Wash.)  State  JiOd  to  have  elected  to 
rely  on  a  particular  act  of  adultery  shown  by 
the  evidence,  although  there  was  no  demand 
fOr  an  election  where  the  case  was  tried  and 
the  instructions  given  without  objection  on  that 
theory.— State  v.  Moss.  131  P.  1132. 

(B)  ArvBme*ts  uad  Coadwet  of  OovmsoI. 

1699  (OaLApp.)  Where  counsel  for  accosed 
in  his  cross-examination  of  prosecutrix  assumed 
a  menacing  and  threatening  attitude,  it  was 
proper  exercise  of  the  trial  court's  discretion 
to  restrain  counsel  in  the  manner  of  his  further 
examioatioa  of  the  witness. — People  v.  Lawlor, 
131  P.  ta. 

1719  (Kan.)  Where  there  was  no  evidence 
that  the  trouble  had  been  caused  by  the  carry- 
ing of  razors,  it  was  error  for  counsel  to  remai^ 
in  his  argument  as  to  turning  defendants  loose 
to  get  into  trouble  in  other  places  for  carrying 
razors,  and  on  timely  otdectlon  the  jury  should 
have  been  instructed  to  disregard  same.— State  v. 
Alexander,  181  P.  189. 

1720  (Oal.App.)  In  a  trial  for  murder,  the 
statement  of  the  district  attorney  that  he  be- 
lieved upon  his  oath  as  an  attorney  that  the 
defendant  had  not  told  what  happened  at  the 
time,  based  upon  the  evidence,  was  not  miscon- 
duct—People V.  Lopes,  131  P.  104. 

I  720  (Okt.Cr.App.)  The  prosecuting  attorney 
may  properly  refer  in  his  argument  to  the  evi- 
dence, make  deductions  therefrom,  and  urge  its 
truth  or  falsity.— Bouie  v.  State,  131  P.  9^. 

i  726  <OkI.Cr.App.)  Defendant's  counsel  can- 
not complain  that  the  county  attorney  was 
permitted  in  his  closing  argument  to  go  out' 
side  the  record,  where  the  argument  objected 
to  was  merely  in  reply  to  arguments  made  by 
defendant's  counsel,  which  were  also  outside 
the  record.— Star  v.  State,  131  P.  542. 

8  730  (Cal.App.)  Where  the  court  upon  a 
statement  by  the  district  attorney  alleged  to 
constitute  misconduct  instructed  that  the  jnry 
should  consider  it  as  an  argument,  and  not  as 
a  statement  of  fact,  defendant  was  not  preju- 
diced by  such  statement — People  v.  Lopes,  131 
P.  104. 

1 730  (Wash.)  Where  the  court,  on  objection 
to  improper  argument  of  the  prosecuting  attor- 
ney, specifically  charged  the  jury  to  disregard 
tha  argument,  which  was  not  borne  out  by 
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the  evidence,  and  the  prejudicial  effect  of  the 
argument  could  be  removed,  there  wan  no 
ground  for  reversal.— State  v.  Pacific  American 
Fisheries,  131  P.  4S2. 

IF)  ProYtaee  of  Oomrt  aad  Jmry  Im  e«H- 
•ral. 

1741  (OU.Gr.App.)  The  vreigfat  and  credi- 
bluty  to  be  given  to  the  (qrfniims  of  ezpertn  is 
for  the  Jury.— Miller  v.  State.  131  P.  TItT 

SS  769, 764  (OkLCrApp.)  The  Jury  are  the  ex- 
clusive judges  of  the  woght  <s  the  evidence, 
and  it  is  error  to  ^ve  any  instractlon  which  in 
the  least  trenches  upon  the  n«xointffe,:— Wil- 
liams V.  State,  131  P.  179. 

li  763,  764  (Okl.Cr.App.)  An  instructimi  siv 
en  on  expert  testimony  heU  proper. — Millw  T. 
State,  131  P.  717. 

(&')  Heoesalty,  Reanlaltea,  ud  Swfleleacr 
of  Imatrnetloiia. 

1772  (Wash.)  Notwithstanding  Rem.  &  BaL 
Code,  8  20e0,  court  held  to  have  erred  in  charg- 
ing that  time  of  adultery  was  not  material  and 
in  allowing  a  latitude  of  one  rear,  where  the 
evidence  fi^  the  exact  date  ol  the  act  charg- 
ed, but  showed  distinct  acts  at  otiier  times.— 
State  V.  Moss,  131  P.  U32. 

S  780  (Cal.App.)  Where,  In  a  prosecution  for 
pandering,  a  witness,  who  was  the  keeper  of 
a  bouse  of  prostitution  to  which  prosecutrix 
was  alleged  to  have  been  taken,  was  an  acoom- 
Hiice,  it  was  error  to  refuse  to  charge  on  ac- 
complice testimony,  and  that  corroboration  was 
esseo  tial.— People  v.  Lawlor,  131  P.  63. 

{781  (Cal.)  On  a  trial  for  giving  a  worthless 
check,  accused  KeU  entitled  to  an  instruction 
tiiat  nnleSB  there  was  some  other  evidence  tend- 
ing to  show  the  commission  of  the  crime,  liis 
confession  was  not  competent— People  v.  Fiey, 
131  P.  127. 

1784  (Okl.Cr.App.)  An  instruction  on  cir^ 
cumatential  evidence  is  sufficient  if  it  states 
that  the  circumstances  proven  must  not  only 
be  consistent  with  defendant's  guUt  but  must 
also  be  inconsistent  with  his  innocence.— Star 
V.  State,  181  P.  542. 

An  instruction  on  circumstantial  evidence 
Should  never  be  given  unless  the  state's  testi- 
mony is  wholly  circumstantialv— Id. 

1 784  (Okl,Cr.App.)  An  instruction  on  drcom- 
stantial  evidence  need  be  given  on^  where  tiie 
state  relies  entirely  upon  such  evidence.— Price 
V.  State,  131  P.  1102. 

S  800  (Cal.)  Instruction  in  prosecution  for 
pusing  worthless  check  that  the  corpus  delicti 
must  be  proved,  that  this  term  meant  exactly 
what  it  said,  and  involved  ibe  element  of  the 
crime,  and  that  it  was  not  sufficient  to  show 
that  accused  drew  a  check  which  he  had  no 
funds  or  credit  to  meet,  was  properly  refused 
because  it  tailed  to  define  the  term  "oozxraa  de- 
lictL"— People  V.  Frey.  131  P.  127. 

1 804  (Uont.)  Under  Rev.  Codes,  |  9271,  re- 
quiring the  instructions  to  be'  in  writing  and 
filed,  the  court  must  submit  all  instructions 
in  writing  in  the  absence  of  a  waiver  of  writ- 
ten instructions  by  the  parti«.— State  T.  Tud- 
or, 131  P.  632. 

1 807  (OkLCr.App.).It  is  improper  for  the 
court  to  give  argumentative  instructions  as  to 
the  weight  and  credibility  of  expert  testimony. 
—Miller  v.  State,  131  P.  717. 

1814  (Okl.Cr.App.)  Where  the  evidence  fail- 
ed to  show  that  the  alleged  accMuplice  aided, 
abetted,  or  encouraged  defendant  the  court 
properly  refused  to  instruct  on  the  law  ap- 
plicable to  the  testimony  of  an  accomplice.— 
Maggard  v.  State,  131  P.  640. 

1 822  (Colo.)  In  a  prosecution  for  embessle- 
ment,  an  instruction,  when  conddered  with  oth- 
era.  held  not  emmeoos.— La  Master  t.  People^ 
181  P.  268. 
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(R)  It«4m«at»  for  ImstraetlomB. 

1 829  (C&l.App.)  Beqnested  instnictioDfl  which 
In  so  far  as  they  itate  tbe  law  applicable  to  the 
case  are  included  In  inBtructions  given  are  prop- 
ertr  refused.— People  v.  Lopei,  131  P.  104. 

(K)  VerClct. 

{874  (Cal.App.)  Where  the  clerk  upon  n- 
quest  to  poll  the  jury  Again  read  the  verdict, 
and  asked  each  juror,  "la  this  70ur  verdict?** 
to  which  each  replied  in  the  amnnatlTe,  there 
was  a  sufficient  compliance  with  Pen.  Code,  { 
1168,  providiiw  that  the  jury  may  be  polled  at 
tha  reqiMSt  oc  either  party  by  beinx  aererally 
asked  whethur  It  la  their  TeidicL— People  t. 
Lopes,  131  P.  101. 

Xm.  M OTIOITB  FOR  HEW  TRXAI. 
AMD  Hr  AHBEBT. 

1 915  (OU.Cr.App.)  Where  defendant  in  a 
felony  case  is  taken  by  surprise  by  the  Indorst^ 
ment  upon  tbe  accuaation  of  the  names  of  ad- 
ditional witnesses  after  he  has  announced 
read;  for  trial,  he  should  move  for  continu- 
ance setting  out  the  facts  constituting  the 
surprise  and  the  evidence  he  conld  produce,  If 
continaaBce  be  granted.— Star  t.  State,  181  P. 
542. 

1 927  (OU.Gr.App.)  Under  Comp.  Laws  1909, 
I  BSSl,  providing  that  Jurors  may  at  any  time 
before  snbmission  of  the  cause  be  allowed  to 
separate,  that  a  juror  in  a  capital  case  became 
separated  during  a  recess  is  not  ground  for  new 
trial,  where  he  had  no  communication  with  any 
one  concerning  tbe  canse.— Weatherholt  v.  State, 
131  P.  185. 

-  i  954  (N.M.)  A  matter  outside  the  record,  to 
be  available  as  ground  for  motion  for  new  trial, 
should  be  clearly  pointed  out  In  motion.— 
State  T.  Frazier,  131  P.  602. 

1 956  (N.M.)  On  a  motion  for  new  trial  for 
misconduct  of  a  Juror,  the  affidavit  ahould 
identify  him  and  Clearly  specify  the  facts  con- 
stituting the  misoonduet— state  t.  Lucero,  181 
P.  491. 

i  957  (OklCr.App.)  The  affidavits  or  testi* 
mony  of  jurors  cannot  be  used  to  impeach  their 
verdict,  but  may  be  consideied  to  matain  it.— 
Star  T.  StateTlSl  P.  642. 

Znr.  JUDOMEMT,  BEXTEHOE,  AMD 
FIHAI.  COBOimfSSHT. 

1677  (CalJlpp.)  Under  Pen.  Code,  {  1191, 
finng  the  time  for  pronooncement  of  judgment 
after  a  plea  or  verdict  of  guilt?,  Judgment 
held  property  pronounced  May  Slst  under  a 
verdict  retnnied  May  16th.— People  T.  Flavin, 
131  P.  821. 

XV,  APPEAL  AXD  EBBOB,  AKD 
OSBTIOHABI. 

(B)  PreseatatloB  mnA  Reserratlon  In  liow- 
•T  Court  of  Oromnda  of  BLOTtew. 

1 1036  (CaLApp.)  Under  Pen.  Code,  {  1098, 
requiring  the  conrt  to  charge  w  any  points  per- 
tinent to  the  issae  If  requested  by  either  par^, 
a  defendant  cannot  complain  of  the  court's  fail- 
ure to  loBtmct  upon  hie  good  character,  even 
though  pertinent  to  the  iasne,  where  no  request 
for  sum  an  Instmctton  was  made.— People  v. 
Lopes,  181  P.  104. 

S  1040  (CaLApp.)  Defendant  who  did  not  re- 
quest the  approved  form  of  polling  a  Jury,  nor 
object  to  the  form  followed  by  the  court,  was 
not  In  a  position  to  complain  uereof  on  appeal. 
—People  V.  Lopes.  181  P.  104. 

S  1044  (CaLApD.)  Improper  remarks  by  the 
court  to  counsel  for  accused  conceming  his 
mode  of  croes-examining  prosecutrix  Aeld  not 
available  fbr  error,  in  the  absence  of  an  objec- 
tion at  the  time  and  a  motion  to  Instruct  tbe 
jury  not  to  consider  the  same. — People  v,  Law- 
lor,  131  P.  63. 


51048  (OkLCrApp.)  Errors  not  excepted  to 
ow  are  not  available  on  appeaL-^teward  t. 
State.  131  P.  726. 

I  1056  (N.M.)  The  correctness  of  an  instme- 
tion  will  not  be  reviewed  unless  objection  Is 
Interposed  to  the  giving  of  snch  instractlon 
and  an  e»!eption  saved.— State  T.  Oaker,  181 
P.  489. 

I  1056  (N.M.)  The  correctness  of  an  luBtruc- 
tion  will  not  be  reviewed  unless  exceptions  are 
taken  and  opportunity  given  to  correct  the  er- 
ror.- State  v.  Lucero,  131  P.  491. 

i  1059  (OU.Cr.App.j  A  mere  general  excep- 
tion to  iiiBtructiona  is  insufficient  on  appeal: 
it  being  eseentiai  that  the  attention  of  the  trial 
court  be  directly  called  to  the  instruction  ob- 
jected to.— Star  V.  State,  131  P.  542. 

I  1064  (N.M.)  Where  defendant  complains  of 
rulingB  on .  evidence,  be  must  point  out  in  his 
motion  for  new  trial  the  nartlcular  evidence 
referred  to;  otherwise  the  Supreme  Court  will 
not  consider  such  alleged  erroneous  decislbn. — 
State  V.  Eaker,  131  P.  489. 

S  1064  (N.M.)  Where  a  matter  outside  the 
record,  available  as  ground  for  new  trial,  la 
not  clearly  pointed  oat  in  the  motion  (or  new 
trial,  it  wiu  not  be  considered  on  appeal— 
State  T.  Fnuder,  181  P.  602. 

(C)  Prooeedlatni  far  Tnuutar  of  ORvae^ 

mmM  BSfleet  Tkereof . 

I  1069  (OkI.Cr.App.)  No  appeal  can  be  taken 
in  misdemeanor  cases  after  dO  days  from  the 
date  of  Judgment,  unless  tbe  trial  Judge  for 
good  cause  shown  extends  the  time,  not  exceed- 
^  60  days  additional.— High  t.  State,  181  P. 

f  1069  (OU.Cr.App.)  The  time  prescribed  by 
statnte  for  perfecting  an  ain>eal  is  mandatory; 
and  where  counsel  delay  perfecting  an  appeal 
until  the  last  moment,  and  the  time  ezi^res  be- 
fore it  is  perfected,  tbe  Criminal  Court  of  Ap- 
peals cannot  grant  relief.— Oorman  v.  State,  131 
P.  939. 

11069  (Okl.Cr.App.)  Where  an  appeal  is  not 
en  within  tbe  time  prescribed  by  law,  the 
appellate  court  is  without  Jurisdiction  to  re- 
view the  judgment— Gilbreath  t.  State,  121  P. 
941. 

(D)  Record  and  PvoeeedlnBs  Hot  la  Ba«- 

ord. 

i  1088  ^ODt)  Where  the  record  Is  silent  on 
the  Question  whether  the  instructions  were  re- 
duced to  writing  except  the  title  "Oral  In- 
structions of  tbe  Court  to  the  Jury,"  and  con- 
tains no  exception  or  other  intimation  that  the 
court  violated  the  statute,  the  record  does  not 
show  that  the  instructions  were  not  In  writing. 
—State  V.  Tudor,  131  P.  632. 

I  1090  (Okl.Cr.App.)  Misstatements  In  argu- 
ment of  counsel  are  not  reviewable  when  shown 
In  the  record  only  by  recitals  in  the  motion 
for  new  trial.— Bouie  v.  State,  131  P.  953. 

8  1099  (OklCr.App.)  If  there  is  any  question 
about  making  and  serving  a  case-made  within 
the  statutory  time,  counBel  should  file  in  the 
Appellate  Court  a  transcript  of  the  record  vaA 
a  petition  in  error,  and  apply  to  have  tbe  time 
extended.— <aonnan  v.  State,  131  P.  939. 

11114  (OklCrApp.)  Where  accused  dedres 
to  present  a  question  for  review,  he  should 
bring  up  enougn  of  the  proceedings  to  enable 
the  reviewing  court  to  pass  intelligently  upon 
the  question  presented. — Star  v.  State,  131  p. 
542. 

I I  MO  (Cal.App.)  Where  tiie  record  on  appeal 
fails  to  show  that  defendant  was  unable  to 
speak  or  understand  the  English  language,  the 
action  of  the  trial  conrt  in  appointing  an  inter- 
preter will  not  be  disturbed.— People  I«pes, 
181  P.  104. 

11128  (Okl.Cr,App.)  Improper  remaiis  of 
counsel  must  ordinarily  be  presented  for  re- 


VW  eaass  in  Dso.  Dig.  *  Am.  Dig.  Kay  Ma.  Serlw  *  Xadexss  ssa  same  ti9la  and  saetlon  (D  NUMBBR 


DigilizGd  by 


Google 


CrimiMl  Xdiw 


131  PACIFIC  BEPORTEB 


1232 


view  in  a  certified  case-made  and  cannot  be 
presented  b^  affidavit  or  otherwise,  nnlesa  the 
trial  judge  refused  to  have  the  remarks  taken 
down  that  they  might  be  incorporated  in  the 
record^MiUer  t.  Sute,  181  P.  717. 

(B)  Amlirameat  of  Bm»n  mmA  Brteta. 

1 1130  (OkLOr.App.J  Where  defendant  ap- 
peals, but  files  DO  brief  and  presents  no  argu- 
ment, the  record  proper  will  be  examined,  and, 
if  no  fundameatal  error  appears,  the  conviction 
will  be  affirmed.— White  v.  State.  131  P.  1S9. 

'(V)  IMsmtaaal.   Hearlns,   amd  RebearlKv, 

|ri3l  (Okl.  Or.  App.)  Where  defendant  has 
heen  convicted  and  sentenced  and  has  escaped 
from  custody,  his  appeal  will  be  diamlaaed. — 
Peel  V.  State,  131  P.  51& 

(G)  Review. 

1 1 144  (OkLCr.App.)  It  will  be  presumed  on 
-appeal  that  the  court  properly  exercised  its 
discretion  in  admitting  tesnmony  given  by  a 
witness  at  the  prelioilnary  hearing.— Edwards 
V,  State,  131  P.  ^ 

On  appeal  in  a  criminal  case  evenr  presumi)- 
Hon  will  be  indulged  in  favor  of  the  trial 
•court's  ruli&ga,  the  r^ularity  of  the  proceed* 
lugs,  and  the  correctness  of  the  verdicL — Id. 

{  (ISO  (Okl.Gr.App.)  Since  Comp.  Laws  1909, 
I  6766,  leaves  an  application  for  a  change  of 
vmae  to  the  sound  discretion  of  the  trial  court, 
a  refusal  to  grant  such  cbemge  will  not  be  dis- 
turbed in  the  absence  of  an  abuse  <^  discretion 
to  defendant's  prejudice.— Bouie  v.  State,  131 
P.  953. 

S  1150  rOkl.Or.App.)  The  trial  court's  ruling 
on  a  motion  bj^  accused  for  a  change  of  venne 
will  not  be  reviewed  in  the  absence  of  an  abuse 
of  discretion.- Edwards  v.  State,  131  P.  900. 

I  1151  (Okl.Cr.App.)  The  rullnc  of  the  trial 
court  00  an  application  by  accused  for  a  contin- 
uance wiU  not  be  reviewed  in  the  absence  of  an 
abuse  of  discretion.- Edwards  v.  Sta^  181  P. 
966. 

I  (151  (OkLGr.App.)  A  refusal  of  a  contin- 
uance will  not  be  reviewed,  unless  there  *  has 
beeu  a  clear  abuse  of  discretion.— Cox  v.  State, 
131  P.  1109. 

1 1152  (OkLCr.App.)  The  action  of  the  court, 
in  iwrmitting,  after  trial  has  begun,  the  names 
of  additionaT  witnesses,  to  be  Indorsed  upon  an 
accusation  charging  a  felony,  is  not  reviewable 
In  the  absence  of  an  abuse  of  discretion.- Star 
V.  State,  181  P.  642. 

i  1158  (N.M.)  Finding  of  (act  of  a  trial  court 
will  not  be  disturbed  when  supported  by  any 
substantial  evidence.— State  v.  Eaker,  131  P, 
489. 

S  1 158  (N.M.)  Ordinarily,  the  findings  of  fact 
of  a  trial  court  will  not  be  disturb^  on  ap- 
peal when  supported  by  any  substantial  evi- 
dence.—State  V.  Fraaier,  131  P.  602, 

(1159  (N.M.)  A  verdict  wiU  not  be  disturb- 
ed when  supported  by  any  substantial  evidence. 
—State  V.  Eaker,  131  P.  480;  Same  v.  Lnceto, 
Id.  491 ;  Same  t.  Frazler,  Id.  602. 

8  1 159  (N.M.}  It  is  for  the  JU17  to  pass  upon 
conflicting  testimony  and  detemune  Its  weight, 
.and  hence  a  conviction  will  not  be  distutbea 
on  appeal  because  the  evidence  was  cmflicting. 
—State  V.  Frazier,  131  P.  602. 

White  a  verdict  on  Insutflcient  evidence  may 
be  set  aside  on  appeal,  it  will  not  be  set  aside 
merely  because  the  Supreme  Court  la  not  sat- 
isfied beyond  all  reasonable  doubt  of  defemd- 
ant's  guilt.- Id. 

i  1159  (Okl.Cr.App.)  A  conviction  sustained 
by  any  evidence  will  not  be  disturbed,  unless  it 
appears  that  the  jury  were  influenced  by  im- 
proper motives.— Maggard  v.  State,  131  P.  549. 

1 1 159  (OkLCr.App.)  Where  the  evidence  is 
insufficient  to  show  the  rommisslon  of  the  of- 
fense charged,  a  conviction  will  be  reversed. — 
.Marston  v.  State,  131  P.  71& 


11159  (OU.Cr.App.)  Conviction  on  accom- 
plice's testimony  when  clear  and  direct  will  not 
be  reversed,  unless  there  is  no  evidence  Inde- 
pendent of  such  testimony  which  tends  to  con- 
nect defendant  with  the  commission  of  the  of- 
fense.—Rhea  V.  State,  181  P.  729. 

i  1 169  (Wash.)  A  vradlct  Hutained  by  any 
evidence  vili  not  be  disturbed  on  aiveal,  though 
the  evidence  Is  not  of  the  most  conrinring 
kind.— State  T.  Padfie  American  Fisheries,  131 
P.  462. 

1 1160  (OU.Ot.App.)  Where  a  conviction  has 
been  approved  and  there  is  evidence  to  sustain 
it,  though  conflicting,  the  indgmeot  will  be  af- 
firmed.—Cox  V.  State,  131  P.  1109. 

i  1 1 83  (CaLApp.)  Under  Const  Amend,  art, 
6,  i  4%,  providmg  that  a  conviction  diall  not 
be  set  aside  for  loisdirection  of  a  jury  unless 
there  has  been  a  miscarriage  of  Justice,  it  is  the 
duty  of  the  appellate  court,  on  determining  that 
an  error  resulted  from  the  rrfusal  of  an  instruc- 
tioD,  to  examine  the  evidence  and  determine 
whether,  on  the  wiuAe  case,  a  miscarriage  of 
justice  has  resulted,  since  there  la  no  presump- 
tion that  prejudice  resulted.— People  t.  Lawlor, 
131  P.  63. 

f  1 163  (Mont)  Where  counsel  for  accused,  al- 
leging error  in  rulings  on  evidence  sought  to 
be  elicited  on  cross-examination,  does  not  point 
out  wherein  the  rulings  are  prejudicial,  the 
cooit  on  appeal  need  not  exanune  the  rulings 
to  determine  whether  they  are  prejudicial. — 
State  V,  Tudor,  131  P.  632. 

1 1 163  (Ok].O.App.)  Where  a  Jury  separated 
wftbont  leave  of  court  after  retiring  to  deliber- 
ate 00  their  verdict  in  violation  of  Comp.  Laws 
1909,  i  6896,  the  burden  is  on  tfae  prosecution 
to  show  that  defendant  was  not  prejudiced 
thereby.— Weatherholt  v.  State,  131  P.  186. 

1 1 163  (OkLCr.App.)  RefUaal  of  the  court  to 
cause  improper  remarks  to  be  taken  down  by 
the  stenographer  is  ground  for  reversaL— 3dl- 
er  V.  State,  131  P.  717. 

4  1168  (Idaho)  Befusal  of  the  court  to  re- 
quire an  exhibit  to  be  marked  for  Identification 
and  retained  In  tihe  conrt's  possesdm  heU 
harmless.— State  v.  Allen.  131  P.  1112. 

i  1 1 68  (OU.Cr.App.)  Rulings  on  evidence, 
which  subsequent  developmento  conclusively 
show  did  not  harm  accused,  are  not  ground  for 
reversal.— Rogers  v.  State,  131  P.  941. 

I  1169  (CalApp.)  Hie  admisrion  in  a  trial  for 
mnrder  of  evidence  as  to  whether  deceased  wss 
an  Anglo-Saxon  was  harmless  error.^People  t. 
Lopei.  131  P.  104. 

f  1 169  (Okl.Cr.App.)  The  admission  of  testi- 
mony of  doubtful  competency  in  a  criminal 
case,  if  error,  is  harmless,  where  the  court  aft- 
erwards excludes  it— lifers  v.  State,  131  P. 
941. 

f  1170  (Colo.)  In  a  criminal  pnwecntion  the 
rejection  of  evidence  subsequently  admitted  is 
harmless  error.^Le  Master  v.  People,  131  P. 
269. 

fi  1 170  (Idaho)  Exclusion  of  evidence  of  a 
conversation  which  defendant  claimed  he  over- 
heard and  which  he  sought  to  introduce  in  sup- 
port of  his  proof  of  alibi  hdd  harmless,  where 
the  evid^ce  admitted  covered  substantially  all 
the  facts  tending  to  corroborate  his  evidence  as 
to  the  alibi.— State  v.  Allen,  131  P.  1112. 

Where,  in  a  prosecution  for  murder,  the  court 
admitted  evidence  of  defendant**  good  reputa- 
tion for  peace  and  quietude,  it  was  not  error 
to  exclude  a  general  offer  to  prove  his  good 
reputation  "for  truth  and  veraaty  and  honestr 
and  integrity,  morality  and  immorality,  scJlrie^ 
and  inebriety." — Id. 

i  1 1 701/2  (Mont)  Errors  in  rulings  on  the 
cross-examination  of  state's  witnesses,  employed 
by  third  persons  to  detect  crimes  and  furnish 
evidence,  are  not  prejudicial  where  substantial- 
ly all  the  pertiuent  facts  were  brought  b^bn 
tike  Jury.— State  v.  Tudor,  131  P.  63^ 
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f  1 171  (OkLCr.App.)  Commeat  of  the  piose- 
cutins  attorney  in  his  argument  upon  facts  not 
In  evuleoce  or  admissible  in  evidence  and  whicti 
were  ju^adidal  to  accused  held  prejudiciell; 
erroneous,  though  the  court  instructed  the  jury 
to  disregard  them.— Morris  v.  State,  131  P.  731. 

Slt7l  (OkLCr.App.)  Improper  argument  of 
counsel  held  harmleaa,  where  defendant,  though 
shown  to  be  guilty  of  mnrder,  was  convicted 
onl^f  manslaughter.— Edward*  t.  State,  131 

§  1173  (Gal.)  On  a  trial  for  giving  a  worth- 
less check,  accused  being  entitled  to  an  instruc- 
tion that,  unless  there  was  some  other  evidence 
tending  to  show  the  commission  of  the  crime, 
his  confession  was  not  competent,  Md,  that 
failure  to  give  it  was  reversible  error.— People 
V.  Frey,  131  P.  127. 

11173  (CaLApp.)  A  conviction  of  pandering 
will  not  be  set  aside  on  appeal  because  of  the 
court's  error  in  refusins  to  charge  on  accom- 
plice testimony;  there  being  sufficient  other  evi- 
dence, other  than  that  of  the  accomplice,  to  sus- 
tain the  conviction  under  Const.  Amend,  art. 
6,  i  4%.— People  t.  Lawlor.  131  P.  63. 

S  1 178  (Ariz.)  Assignments  of  error  which  ap- 
pellant does  not  argue  in  bis  brief  will  not  be 
considered.— Webb  t.  State,  181  P.  870. 

(H)  DetermtBatloB  mn*  mn«mMom  •( 

I  M86  (Cal.)  In  a  prosecution  for  passing 
worthless  checks,  where  there  was  no  competent 
evidence  of  want  of  funds,  the  judgment  could 
not  be  affirmed  under  Const,  art.  6,  I  4^  rela- 
tive to  diaxeniiding  errors  not  leinuting  in  a 
miscarriage  of  Josnce.— People  t.  Fzey,  131  P. 
127. 

i  1 1 36  (Okl.Cr.ApT).)  A  conviction  will  not  be 
reversed  unless  it  clearly  appear  in  the  record 
that  error  was  committed  whldi  deprived  de- 
fendant of  a  substantial  right  to  bis  injury.- 
Edwards  v.  State,  131  P.  956. 

CROSS-EXAMINATION. 

See  Witnesses,  1 2^ 

CROSSINGS. 

See  Railroada,  ||  324.  362. 

CUSTODY. 

See  Divorce,  i  309. 

CUSTOMS  AND  USAGES. 

ilS  (Wash.)  Where  defendant  hired  plaln- 
to  work  in  Its  Alaska  mine  during  the  sea- 
son of  1911,  plaintiff  may,  in  case  of  breach, 
recover  damages  for  his  loss  of  services  daring 
the  entire  miniog  season,  as  defined  by  custom 
In  Alaska.— Cholokovitcb  v.  Porcupine  Gold 
Mining  Co.,  131  P.  459. 

DAMAGES. 

See  Banks  and  Banking,  I  143;  Carriers,  I 
382;  Counties,  {  122;  Death,  |  99;  Eminent 
Domain,  M  69-137;  Evidence.  |  wl;  Judg- 
ment, {  253;  Landlord  and  Toiant.  |  292; 
Municipal  Corporations,  |{  385-404;  Prin- 
cii»l  and  Agent,  {  41;  Telegraphs  and  Tele- 
phones, S  70 :  Trover  and  Converaion,  |  43; 
Vendor  and  Purchaser,  I  329;  Waters  and 
Water  Courses,  |  158%. 

m.  GROuirsB  Aim  bubjeots  of 

COMPEMSATOBY  DAMAGES, 

(A)  DlrMt    w    B«a>ot«,    Omitliivent»  sr 
Pvoapeatlve  OaBa««v«neea  or  Ii*Mes. 

J 24  (Or.)  Damages  for  breach  of  contract, 
icb  are  speculative  and  so  dependent  on  con- 
tingencies that  their  amount  Is  not  susceptiUe 


of  actual  proof  with  any  reasonable  degree  of 

certainty,  cannot  be  recovered. — Bredemeier  v. 
Pacific  Supply  Co.,  131  P.  312. 

The  rule  ttu.t  uncertain  or  contingent  damag- 
es cannot  be  recovered  for  breach  of  contract 
applies  only  to  uncertainty  whether  any  gain 
or  benefit  would  be  derived  from  performance, 
and  not  to  an  uncertainty  as  to  the  amount  of 
benefit  which  will  be  so  derived.— Id. 

1 40  (Or.)  In  general,  lost  profits  cailnot  be 
recovered  as  damages  for  breach  of  contract, 
unless  they  entered  into  the  contract  itself,  and 
were  within  the  contemplation  of  the  parties 
at  the  time  the  contract  was  executed.— Brede- 
meier T.  Pacific  Supply  Co.,  131  P.  312. 

Where  plaintiff,  in  an  action  for  breach  of 
contract,  Is  entitled  to  recover  for  loss  of  prof- 
its, the  amount  of  such  loss  is  to  be  determined 
by  the  Jury  from  the  nature  of  the  contract,  the 
circumstances  surrounding  and  fiowing  from  its 
breach,  and  the  consequences  naturally  and 
plainly  traceable  thereto. — Id. 

(B)  AararravAtloB,  MKiaratloK,  mnd  R«ana> 
tlon  of  Loss'. 

J 60  (Wash.)  That  a  policeman,  injured  by 
Dg  struck  by  a  taxicab  of  the  defendant  com- 
pany, was  partly  reimbursed  for  bis  injuries 
from  a  pension  fund,  kept  up  in  part  by  dues 
received  from  him,  could  not  inure  to  defend- 
ant's lienefit,  so  as  to  lessen  its  i>ecuniary  lia- 
bility for  the  negligence  of  Its  driver.— Ueatb  v. 
SeatUe  Taxicab  Co..  181  P.  843. 

IV.  LIQUIDATED  DA1CAGE8  AMD 
PENALTIES. 

8  77  (Or.)  The  question  whether  a  provision 
in  a  contract  for  damages  is  a  penalty  or  liq- 
uidated damages  must  be  determined  upon  the 
facts  of  each  case;  the  intention  of  the  par- 
ties muat  control,  if  that  can  be  ascertained 
—Strode  v.  Smith,  131  P.  1032. 

The  intention  of  the  parties  controls  in  de- 
termininK  whether  damages  stipulated  for  are 
liquidated  damages  or  a  penalty,  and  if  it  sat- 
isfactorily appears  that  the  damages  were  stip- 
ulated for  because  the  parties  at  the  time  an- 
ticipated the  possible  injury  resulting  from  the 
breach,  and  fixed  upon  a  reasouabKe  sum  to 
cover  the  damages  resulting  iJierefrom,  such 
sum  may  be  recovered  as  liquidated  damages. 
—Id. 

I  80  (Or.)  Unless  tfae  court  can  declare  as  a 
matter  of  law  from  an  inspection  of  the  con- 
tract sued  on  that  the  damages  stipulated  for 
therein  axe  so  excesdve  as  to  amount  to  a 
penalty,  a  demurrer  to  the  complaint  on  the 
ground  that  it  sought  to  enforce  a  penalty 
should  be  overruled,  and  the  question  deter- 
mined after  the  answer  is  filed. — Strode  t. 
Smith,  131  P.  1032. 

A  Bum  of  ^,000  stipulated  for  in  a  con- 
tract requiring  the  execution  of  a  $50,000  bond 


Hot  a  penalty.— Id. 

BZBMPIJUtT  DAMAOSS. 

S  87  (OU.)  Exemplary  damages  are  imposed 
on  the  theory  of  punishment  for  the  general 
benefit  of  society  and  as  a  restraint  on  the 
transgressor.— Rhyne  v.  Turley,  131  P.  696. 

§91  (OkL)  Exemplanr  damages  are  allowed 
only  where  there -has  been  malice,  fraud,  op- 
pression, or  gross  negligence,r-Bl^e  v.  Turley, 
m  P.  695. 

VI.  MEASUBS  OF  DABEA6E8. 
(B)  iBjwtea  to  PMpertr. 

I  113  (Idaho)  The  measure  of  damages  for 
injury  to  personal  property  is  its  value  at  the 
time  of  the  Injury  when  it  is  totally  destroyed, 
but  when  merely  damaged  the  measure  is  Uie 
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valne  of  Its  use  daring  die  time  ft  woold  take 
to  make  tlie  repaln  and  the  coat  of  repain.— 
HcGaire  t.  Foat  Pane  Lumber  &  Hfg.  Co.,  181 
P.  664. 

(O  Bveaeh  of  CvatvMt. 

{117  (Or.)  Where  a  contract  i*  repudiated, 
the  compensation  ot  the  complaining  party 
should  be  the  value  of  the  contract.— Btedemtier 
T.  Padflc  Supply  Co.,  131  P.  812. 

▼n.  XNADEQUATB   AMD  EZCE8UVE 
DAMAOBS. 

1 13(  (Mont)  A  recovery  of  (5,000  for  per 
Bonal  injuries  held  excessive  in  so  far  as  it  ex- 
ceeded $2,600,  where  it  appeared  that  the  in- 
jured party  was  already  or  would  presently  be 
restored  to  full  health.— Previslch  t.  Butta  Elec- 
tric Ey.  Co..  181  P.  26. 

i  131  (Wash.)  A  recovery  of  S4,500  for  par- 
tial dislocation  of  the  right  Bhoolder,  leaving  it 
'lame  and  painful  at  the  time  of  trial,  and  an 
injary  to  the  right  knee  and  to  the  back  was 
excessive  above  $3,000,  where  it  was  not  shown 
that  any  of  the  injuries  were  permanent — 
Heath  v.  Seattle  Xaxicab  Co.,  131  P.  843, 

{  132  (Idaho)  A  recoverv  of  $10,000  for  la- 
juries  to  a  man  76  years  old  with  a  life  expec- 
tancy of  about  6  years,  as  a  result  of  which 
injuries  he  is  maimed  aod  rendered  a  perma- 
nent sufferer,  M4  excessive  and  reduced  to  $9,- 
OOO.-Kelm  t.  Oilmore  ft  P.  B.  Co..  181  P. 
666. 

I  132  (OkL)  A  Terdlct  for  $2,000  hOd  not 
excessive,  where  plaintiFs  Injuries  were  appar- 
ently permanent,  would  probably  render  her  a 
cripple  for  life,  and  greatly  decreased  her  earn- 
ing capacity;  she  being  a  music  teacher  42 
yean  of  age  and  earning  $12  or  $16  per  week 
at  the  time  of  her  injury.—  Town  of  iVdrfax  t. 
Giraud.  131  P.  IjiO. 

i  132  (Wash.)  In  an  action  for  personal  in- 
juries, a  verdict  for  $9,750  held  not  excessive. 
—Williams  v.  City  of  Spokane,  131  P.  833. 

S  132  rWash.)  For  permanent  injuries  to  a 
servant  34  years  of  age,  and  earning  $4  a  day, 
consisting  of  fractured  xlbs  and  organic  injury 
to  the  sinue,  produdng  traumatic  neurosis,  and 
which  will  probably  result  in  parens  of  the 
lower  limbs,  a  raSlct  of  $12,600  heU  not  ex- 
cessive.—Marks  T.  Hurley  Mason  Oo.,  181  P. 
1122. 

VXll.  FLBADINO,  EVIDSXOB,  AMD 
ASBESSKEIIT. 

(A)  PleadlBK. 

1 158  (Or.)  That  plaintiff,  on  falling  from 
one  of  defendant's  street  can,  suffered  a  hernia 
at  a  point  where  an  incision  had  been  made  at 
an  operation  six  years  before,  did  not  necessa- 
rily show  tliat  plaintlfTs  hernia  was  a  mere  ag- 
gravation of  a  previous  Injury,  for  which  she 
could  not  recover  because  it  was  not  so  pleaded. 
—Guild  T.  Portland  Sj.  light  ft  Power  Co.,  181 
P.  310.    .  ^ 

i  156  (OrO  Where  th«  complaint  which  aUeg- 
ed  that  the  injured  servant  was  permanently 
disabled  and  his  earning  capacity  greatly  les- 
sened was  denied  by  the  answer,  evideoce  that 

S'  lintlff  could  only  do  (arm  chores  after  the 
ury  is  admlsdhle.— Marlen  t.  M.  J.  Walsh 
ft  Co.,  181  P.  606. 

(O)  PFtteeedlnVB  tor  Aaaeaameat> 

1208  (Or.)  Where  plaintiff  suffered  a  hernia 
as  the  result  of  a  taJl  from  defendant's  street 
car.  tiie  fact  that  she  had  not  submitted  to  a 
suntical  operation  for  the  cure  thereof  did  not 
entitle  defendant  to  a  charge  that  the  injury 
was  not  permanent.— Guild  v.  Portland  Ry. 
Light  &  Power  Co,,  131  P.  310. 

f  208  (Wash.)  In  an  action  for  damages  by 
the  obstruction  of  navigable  waten  so  as  to 
prevent  the  use  thereof  for  the  transportation 
»(  shingle  bolts  to  a  shingls  mill,  Aeld,  that  the 
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question  of  the  reasonableness  d  efforts  to  sup- 
ply the  mil]  with  bolts  from  otiher  sonreea  w«a 
for  the  jury.— Bbey  Shingle  Co.  T.  SnohomiBli 
River  Boom  Co..  181  P.  466. 

DAMNUM  ABSQUE  INJURIA. 

See  Ferries. 

DATE. 

See  Wills,  I  180. 

DEATH. 

See  Carrien,  1  348;   Master  and  Servant,  H 
118,  228;   Kegligence,  |  39;   Trial,  ||  2^, 


n.  ACTIONS  FOR  GAUSIHO  DEATH. 
(A)  Rlvht  mt  AetloB  mmA  Defeu«a. 

|3I  (Kan.)  Gen.  St  1900,  I  499%  giving  a 
right  of  action  to  the  widow  of  a  mine  Mnpuivtf 
losing  his  life  through  the  emidoyer's  tailnre 
to  comply  with  the  act  to  protect  coal  mine 
workera,  authorizes  the  action  to  be  prosecuted 
by  the  widow  without  a  personal  representative 
tn  the  deceased  having  Men  smMdnted.— Owek 
T.  Missouri.  K.  ft  T.  By.  Co..  mP.  617. 

(Bl)  Daauvea.  ForCeltnn.  mr  Wlmti. 

{99  (Kan.)  In  an  action  for  the  death  ot 
plaintiff's  son  19  years  old  and  eaminK  from 
fl.50  to  81.75  a  day,  a  verdict  of  $10,000  wiU 
be  reduced  to  $6,000.— Aaron  t.  Missouri  ft  K. 
Telephone  Co.,  131  P.  682. 

DEBTOR  AND  CREDITOR. 

See  Exemptions;  i  138. 

DECEDENTS. 

See  Dzecuton  and  Administrators;  Witnesses, 

H  183,  160.  ^ 

DECEIT, 

See  Fraud. 

DECLARATION. 

See  Pleading. 

DECLARATIONS. 

Se«  Criminal  Law,  |  418;  Evidence^  |  27S. 

DEDICATION. 

Z.  XATURE  Ain>  BEQUUITES. 

I  17  (CaLApp.)  Strip  of  land  upon  which  lots- 
abutted  held  established  as  an  alleyway  as  to 
purchasen  purchasing  with  reference  to  a  mapv. 
and  told  that  it  was  an  alleyway.— Smitli  v. 
Smith,  131  P.  890. 

139  (Or.)  The  pabUe  is  not  estopped  hj  lach- 
es to  claim  an  alley  against  one  who  boui^t 
tots  according  to  a  recorded  plat  sbowliig  the 
alley  through  them;  the  improremeuts  placed 
oo  It  being  only  lawn,  bushes,  and  trees.— Cni- 
son  T.  City  of  Lebanon,  131  P.  816. 

DEEDS. 

See  Evidence,  H  363.  387-461 ;  Indtens.  S  16: 
Lost  Instruments;  Mortgages:  Taxation,  H 
749-788.  790-818;  Vendor  end  Poxohaser,  H 
147,  148,  828. 

Z.  BEQVXSITES  AMD  TALIDITT. 
(B)  T«ii«itr> 

i  70  (OkL)  While  mere  Inadequacy  of  conaid- 
eratioD  is  not  ordinari^  ground  for  cancellatiaii 
of  a  deed,  it  may  constitute  each  ground,  when 
so  gross  as  to  amount  to  frauoL— Bmner  t. 
Cobb,  131  P.  165. 

Where  it  does  not  appear  that  the  parties  to 
a  deed  knowingly  and  deliberately  Gzed  upon 
the  price,  a  disproportion  between  the  value  of 
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the  sabject-matter  and  the  price  may  be  bo 
Kreat  as  to  warmnt  tbo  conrt  in  Inferring  t&ere- 
inxD  the  fact  of  fnod^Id. 

IV.  PXiEADOie  AMD  EVXDEHOE. 

1 194  (Ctil.Ajfip.)  It  ii  preramed  that  a  deed 
waa  delivered  as  of  Ita  date.— Oenon  t.  SIbmii, 

131  P.  86. 

1 207  (Cal.App.)  Evidence  held  to  shov  tbat 
a  deed  waa  genaine. — Gernon  v,  Sisaon,  131  P. 
85. 

{2rr  (OkL)  Evidence,  Id  ao  action  to  cancel 
a  deed  ezecnted  by  an  ignorant  Creek  freed  man, 
considered  tt^etber  with  the  Inadequacy  of  con- 
sideration, held  to  show  saeh  Gonstructive  fraud 
as  required  a  canceliatioil  of  the  deed.— Bmner 
T.  Cobb,  131  P.  160. 

DEFAULT. 

See  Appeal  and  Error,  |  113;   Judgment,  i 
1&9;  Justices  of  the  Peace,  U  127,  m. 

DELAY. 

See  Taxation,  |  749;   Vendor  and  Purchaser, 
1 144;  Waters  and  Water  Courses,  f  27. 

DELIVERY. 

See  Deeds,  1  194;   Frandl,  Statute  ot,  %  90; 
Sales,  U  TO,  163-170. 

DEMAND. 

See  Banks  and  BanUafc  |  S46;   Vendor  and 
Purchaser.  |  147. 

DEMONSTRATIVE  EVIDENCE. 

See  nvidence,  1  18& 

DEMURRER. 

See  Fleadinf ,  U  193-214,  416,  41& 
To  eridene^  aee  Tdal,  |  UMX 

DEPARTURE. 

See  Pleading,  |  ISO. 

DEPOSITIONS. 

1 00  (Colo.)  Depositions  of  nonresident  wit- 
nesaea,  taken  in  {ovaenoe  of  accused,  held  prop- 
erly admitted,  under  Bev.  St  1008,  i  7278,  pro- 
viding tbat  such  depositlonfl  shall  not  be  used, 
if,  in  the  opinion  of  the  conrt,  the  personal  at- 
tendance of  a  witness  migbt  be  procured.— Le 
Master  t.  Peopl^  181  P.  269. 

DEPOSITS. 
Bee  Banks  and  Banking,  U  143, 102. 

DEPOTS. 

See  Railroada,  ||  S8.  217,  226. 

DESCENT  AND  DISTRIBUTION. 

See  Dower;     Bxeentors  and  Admlniatrators; 
Indians,  1 18;  Jniy,  i  14;  WXIe. 

I,  KATUBE  AUD  C017B8E  IIT  OBN- 

{ 5  (Cal.)  The  common-law  rule  tbat  distri- 
bution of  personal  property  Is  governed  by  tiie 
law  of  the  domicile  is  limited  under  Civ.  Code, 
S  946,  by  the  requirement  that  there  shall  be 
no  law  to  the  contrary  in  the  place  where  the 
property  la  ritoated.— In  re  Lathrop'a  Eatate, 
131  P.  752. 


H.  PEBSOirS  BJITOTUP  AHD  THBIB 
BEaVEGTIVE  8HABE8. 

(B)  Swrvlvinv  HiwkMd  or  Wife 

{62  (Kan.)  The  validib  of  the  reUnqnlsb- 
ment  by  the  husband  of  nis  prospective  rights 
of  inheritance  in  the  wife's  land  situated  In  the 
state  must  be  determined  by  the  laws  of  the 
state,  thoivb  the  relinquiahment  contract  was 
made  in  another  state.— filberiiart  t.  Bath,  131 
P.  604. 

m.  RIOHT8  AXB  UABTLITIEfl  OF 
HEIB8  AND  DISTBIBUTKBS. 

(A)  Mature  mad  feistablliilimnt  of  Rlshts 
In  OenerAl. 

i  75  (Wash.)  Under  Rem.  &  BaL  Code,  S  1366, 
the  failure  to  mention  land  in  a  petition  for 
letters  of  adminiateation  does  not  affect  or 
cloud  the  title  of  the  beir.— Bnchser  t.  Bn^ser, 
131  P.  193. 

DESCRIPTION. 

See  Mortgages,  {  134;  Municipal  Oorporationa, 
S  12;  >iainefl;  Trade-Marks  iiad  Trade-Names, 
I  3^  Vendor  and  Fnrtiiaaer,  i  884;  Wills, 

DIRECTING  VERDICT. 

See  Trial.  |  169. 

DISBARMENT. 

See  Attorney  and  Client,  Sf  36-53 ;  Jnrr.  I  10. 

DISCHARGE. 

See  Principal  and  Surety.  U  115.  120. 

DISCONTINUANCE 

See  Diamissal  and  Nonsuit 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  1$  927-970;  Continu- 
ance. {  19;  Criminal  Law,  »  121,  301,  586, 
622,  628,  642.  699,  1150,  1161:  Dismissal 
and  Nonsuit,  {  15 ;  Bvidence,  I  408% ;  Man- 
damus, i  28;  Prohibition,  |  4;  Trial.  |  66; 
Witnesses,  |  321. 

DISMISSAL  AND  NONSUIT. 

See  Abatement  and  Revival,  i  15;  Appeal  and 
Error,  U  14,  164,  323,  611,  607,  612,  632, 
758,  773,  795-801,  866,  927;  Brokerrt  |  88; 
Criminal  Law.  {  1131;  Landlord  and  Traantl 
I  201;  Parties;  Trial.  «  166. 

I.  VOIiUHTABT. 

1 12  (N.M.)  A  party  nsnally  has  tile  right  to 
discontinue  any  action  or  proceeding  instituted 
by  him,  when  such  dlamisnl  will  not  work  an 
injury  to  the  rights  of  otiiera.— Andrews  t. 
French,  131  P.  99«. 

Where  a  claim  Is  filed  with  a  referee  pursuant 
to  Laws  1005,  c.  70,  {  82,  a  Jury  trial  demanded, 
and  such  claim  is  certified  to  the  district  court, 
the  claimant  has  a  right  to  discontinue  such 
proceeding,  in  the  absence  of  any  showing  tbat 
such  discontinuance  will  prejudice  the  rignto  of 
other  interested  parties.— Id. 

I  rs  (N.M.)  The  conrt  has  no  discretion  to 
refuse  a  voluntary  dismissal  by  plaintiff,  where 
it  does  not  appear  that  such  diamiasal  will  vio- 
late any  rights  of  the  adrerae  party.— Andrews 
V.  Frank,  181  P.  906. 

DISQUALIFICATION. 

See  Jndgea,  |  61. 

DISSOLUTION. 

See  Corporations,  i  614. 
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DISTRIBUTION. 

See  Bxecntora  and  Admiubttaton,  {  814. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS, 

See  Cfiminil  Iaw.  SS  720-730.  U71. 

DISTRICTS. 

See  Wftten  and  Water  Coareea,  U  220,  2^ 

DITCHES. 

See  Waten  and  Water  Ooarses,  U  1S6, 168)^. 

DIVERSION. 

See  Water*  and  Water  Goursea,  |  86L 

DIVORCE. 

Se«  Appearance,  S  20;  Attorney  and  Client,  | 
129;   Dower;   Witnesses,  i  64. 

IV.  JUBISDZOnOK.  PKOOXEDINGa. 
AlTD  BELZEP. 

(B)  DIsmlMsit  Trtal  or  HearinVf  and  Hew 

I  151  <Nev.)  The  Cact  that  plaintiff  moved 
from  the  state  after  rendition  of  a  judgment 
of  divorce  in  his  favor  could  not  be  considered 
aa  nevly  discovert  evidence  affecting  the  ma- 
terial iaaue*  In  an  acti<ni  for  divorce  for  cm- 
elty.— Whiae  t.  Wblse.  131  P.  967. 

(V*)  Judgment  or  Deereo. 

i  152  (Or.)  The  court  has  no  Jurisdiction  to 
grant  a  divorce  on  the  pleadings  without  bear- 
log  evidence,  and  a  decree  so  granted  is  abso- 
Intely  void.— Miller  t.  Miller,  ]!tl  P.  808. 

<0)  Apveal. 

I  179  (N.M.)  An  objection  that  the  complaint 
in  divorce  fails  to  state  that  the  plaintiff  has 
resided  in  the  state  the  required  length  of  time 
presents  fundamental  error  and  must  be  re- 
viewed, though  presented  for  the  first  time  in 
appellant's  brief.— Canavan  v.  Canavan,  131  P. 
493. 

I  184  (Cal.App.)  Whether  a  delay  of  about  six 
years  in  bringing  an  action  for  divorce  on  the 

rnnd  of  extreme  cruelty  was  reasonable,  with- 
Civ.  Code,  {  124,  providing  that  a  divorce 
must  be  denied  when  there  is  an  nnreuonable 
lapse  of  time  before  commencement  of  the  ac- 
tion, was  a  question  for  determination  in  the 
trial  court.— Johnston  v.  Johnston,  131  P.  81. 

f  186  (N.M.)  Where  appeUee  asserts  that  the 
findings  were  inadvertentl;r  made  by  the  trial 
court  without  notice  to  bis  counsel,  and  that 
they  do  not  correctly  represent  the  actual  facts, 
the  decree,  the  validity  of  which  is  in  doubt  in 
view  of  the  findinga,  will  be  reversed  and  the 
cause  remanded.— Tietiel  t.  Tietrel,  131  P.  498. 

T.  AUKOKT.  AIXOWAKOES,  AHD 
DISPOBITIOH  OF  PBOPEBTY. 

1 199  (CaI.App.)  Where  an  action  is  for  di- 
vorce and  for  alimony,  the  application  for  all' 
mony,  though  not  a  separate  suit,  is  a  proceed- 
ing  for  a  separate  judgment  which,  when  grant- 
ed, has  nothing  to  do  with  the  final  Judgment. — 
Simpson  v.  Simpson,  131  P.  98. 

S  209  (CalApp.)  Alimony  is  a  provision  which 
the  court  may  make  for  the  support  of  the  wife 
pending  a  suit  for  divorce,  and,  strictly  ^>eak- 
ing,  proceeds  only  from  husband  to  wife. — Simp- 
son v.  Simpson,  131  P.  99. 

9  219  (CalApp.)  Wbere  a  wife,  suing  for  di- 
vorce and  alimony,  obtained  a  decree  for  ali- 
mony, and  thereafter  the  court  rendered  a  de- 
cree adjudging  that  ab»  take  nothing  by  her  ac- 
tim  and  granting  a  divorce  to  the  hnabaud,  the 
decree  for  maint«uince  terminated  on  the  di- 
vorce^Simpaon  r.  Simpaon,  181  P.  99. 
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1 285  (Or.)  On  appeal  from  an  order  denying 
a  motion  to  modify  a  divorce  decree  so  as  to 
relieve  the  boaband  from  the  payment  of  ali- 
mony, the  original  complaint,  answer,  and  re- 
ply were  a  proper  part  of  the  tcanacript— UU- 
ler  y.  MUter.  CI  PTm 

TX.  OTOTODT  AND  SVPPOBT  OF 

OHILPREll. 

I  309  (Or.)  A  decree  rendered  by  the  Supreme 
Court  on  appeal  which  grants  a  divorce,  and 
awards  the  custody  of  the  children,  and  makes 
provisions  for  their  maintenance  and  control,  is 
subject  to  modification  in  the  circuit  court  as  to 
maintenance  and  control  as  it  originally  en- 
tered there.— Gadsby  v.  Oadaby,  181  P.  1022. 

Vn.  OPERATION  ANB  EFFECT  OF 
DXVOBOE,  AND  RIGHTS  OF 
DIVORCED  PERSONS. 

}  326  (Kan.)  Laws  1907,  c.  184,  entitled  "An 
act  in  relation  to  foreign  judgments  of  divorce 
and  defining  the  faith  and  credit  to  be  given 
them,"  was  never  a  part  of  the  Code  of  Prooe- 
dure  and  was  not  repealed  by  the  rerUiOB  of 
1009.— Carter  v.  Carter,  131  P.  C61. 

DOCTORS. 

See  Physiciani  and  Surgeons. 

DOCUMENTARY  EVIDENCE. 

See  Criminal  Law,  U  442,  444. 

DOCUMENTS. 

See  Evidence,  SS  832-354. 

DOMICILE. 

See  Appeal  and  Error,  1  912;  Oorporatlons,  i 
62;  filectiona,  |  74.  ' 

|4  (Nev.)  Residence  is  a  matter  of  intention. 
-Whiee  V.  Whise,  131  P.  967. 

1 4  (OkL)  It  is  exclusively  within  the  prov- 
ince of  every  citizen  to  determine  where  his 
residence  shall  be,  and  anch  determination  ia 
binding  upon  all  parties. — ComeUson  t.  Black- 
welder.  131  P.  701. 

DOWER. 

m.  RIOHm  AND  REMEDIES  OF 
WIDOW. 

i  79  (Okl.)  In  an  action  by  a  woman  haring 

a  living  husband,  for  dower  out  of  the  Indian 
allotment  of  a  man  with  whom  she  had  con- 
tracted a  common-law  marriage,  the  presump- 
tion was  that  she  was  divorced  from  her  com- 
mon-law husband ;  and  hence  she  was  not  dow- 
able  oat  of  his  sdlotment — Qarkson  t.  Wash- 
ington. 131  P.  936. 

DRAINS. 

See  Evidence,  I  471:  Mnnldpal  Corporations, 

DRAMSHOPS. 

See  Intoxicating  LiquorsL 

DRUNKARDS. 

See  Master  and  Servant;  |  247;  Negligence,  | 

DUE  PROCESS  OF  LAW. 

See  Constitntional  Law,  K  276-800. 

DURESS. 

See  Fraud. 
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EASEMENTS. 

See  Waters  and  Water  Ooqiks,  |  166. 

L  OREATIOH.  EXISTEHOS,  AHD  TEB- 
klNATIOV. 

I  5  (Cal.App.)  PrescriptlTe  title  to  allcTw^ 
on  which  lota  abutted  held  established  without 
showing  payment  of  taxes  thereon,  where  noDe 
were  shown  to  have  been  levied  or  assessed  in 
view  of  Code  OIt.  Froc  |  82Br-Smltb  v.  Smith. 
181  P.  88a 

1 21  tCal.App.)  Parchaseta  of  alley  in  which 
were  private  easements  heid  to  have  only  the 
naked  legal  title  and  a  purchaaer  at  a  sale  for 
taxes  assessed  agsinst  them  acquired  only  each 
title  subject  to  tbe  easements.— Smith  v.  Smith, 
131  P.  860. 

n.  EXTENT  OF  BIOBT*  VSE,  AND 
OBSTKUOTION. 

148  (CaLApp.)  Where  an  imlocated  right  of 
way  is  granted  or  reserved,  the  owner  of  the 
servient  estate  may  in  tbe  first  instance  desig- 
nate a  reasonable  way;  and,  where  be  fails  to 
do  so,  the  owner  of  the  dominant  estate  may 
designate  it— Brown  v.  BatUIT,  181  P.  769. 

153  (CaLApp.)  Tbe  owner  of  the  servient 
estate  may  maae  repairs  and  improvements  In 
the  easement  without  changing  its  character, 
or  affecting  its  sabstance^Brown  t.  Batliff, 
181  P.  769. 

1 61  (GaL^p.)  Where  an  actual  exerdse  of 
an  easement  for  a  right  of  way  shows  that  the 
servient  estate  suffers  unnecessarily  great  or 
irreparable  injury,  equity  may  in  a  proper  pro- 
ceeding make  such  changes  in  the  manner  of 
the  ezereiBe  of  the  easement  ,  as  will  conaerve 
his  estate,  and  protect  the  owner  of  the  ease- 
ment.—Brown  V.  Ratliff,  131  P.  769. 

S6I  (CaLApp.)  Lot  owners  baving  private 
easements  in  an  alleyway  on  which  the  lots 
abntted  conid  maintain  an  action  to  restrain 
the  owner  of  the  legal  titla  from  obstructing 
such  alleyway  under  Code  OIt.  Pioe.  S  731.— 
Smith  V.  Smith.  131  P.  890. 

EJECTION. 

See  Carrieia,  H  370^^84. 

EJECTMENT. 

See  Judgment,  U  625.  670.  617. 

I.  BIGHT  OF  AOTIOir  AHD  SSFEHSBS. 

}9  (Wash.)  Plaintiff  In  ejectment  must  re- 
cover on  the  strength  of  his  own  titlft— Hauge 
V.  Walton,  131  P.  24& 

ELECTION. 

See  Wills,  H  792-797. 

ELECTION  OF  REMEDIES. 

I  3  (Colo.)  Where  a  purchaser  of  land  requir- 
ing water  for  irrigation,  with  knowledge  of  all 
the  facts,  baa  elected  to  proceed  for  a  decree  as 
to  the  water  rights  claimed  to  have  been  con- 
veyed by  his  deed,  he  is  bound  by  such  election 
and  is  thereafter  estopped  from  an  inconsist- 
ent claim  against  tbe  purchaser  for  damages 
for  alleged  uusrepresentations  as  to  the  rignta 
conveyed  by  the  deed.— Notcroas  t.  Ousmng^ 
ham,  131  P.  428. 


See  Judges, 
918. 


ELECTIONS. 

Municipal  GtHpomtlona,  | 


I  16: 


IV.  QUAXiIFIOATlOlIB  OF  TOTEBS. 

174  (Or.)  Under  Const  art  %  f  4.  provid- 
ing that,  for  tbe  purpose  of  voting,  no  person 


shall  be  deemed  to  have  gained  or  lost  a  resi- 
dence by  reason  of  bis  presence  or  absence 
while  in  the  service  of  the  state,  tbe  questitm 
of  the  voting  residence  of  attendants  at  a  state 
institution  is  to  be  determined  by  evidence  out- 
side of  the  fact  of  tbrir  employment  and  at- 
tendance.—v.  aty  of  Salem.  181  P.  IQSS. 

X.  OONTESTS. 

269  (Mont)  Under  R«v.  Codes,  H  7234- 
0,  Inclusive,  providing  for  the  contest  of  an 
election,  such  contest  while  partaking  of  the 
nature  of  a  civil  action,  is  not  one,  but  is  a 
statutory  special  proceeding.— Curry  v.  McCaf- 
fery,  181  P.  673;  Same  t.  Drew,  Id.  677; 
Same  v.  McGrade,  Id. 

1276  (Mont)  Rev.  Codes,  {  7244,  providing 
that,  upon  application  of  either  party,  the  court 
may  continue  tbe  trial  of  a  contested  election 
before  its  commencement  for  not  more  than  20 
days,  where  the  applicant  presents  a  good  cause 
by  affidavit  and  pays  the  cost  of  the  continu- 
ance, has  no  application  to  a  case  in  which  nei- 
ther party  asked  for  a  continuance,  but  the 
continuance  was  had  upon  the  court's  own  mo- 
tion.— Curiy  v.  McCSifEery,  181  P.  673;  Same 
V.  I>rew,  Id.  677 ;  Same  v.  McQrade,  la. 

Under  Rev.  Codes,  {  7241.  providing  a  spe- 
cial term  for  the  bearing  ol  an  election  coo- 
test  and  section  7244,  defining  the  court's  pow- 
er of  adjournment  and  continuance,  held,  that 
there  was  no  constitutional  or  statutory  limi- 
tation to  a  special  term  or  session  called  to 
try  an  election  contest— Id. 

Under  Rev.  Codes,  {  7244,  defining  tbe  pow- 
er of  tbe  trial  court  as  to  adjournments  and 
continuances  in  election  contests,  J^eld,  that  the 
trial  court  had  authority  of  its  own  motion  to 
postpone  trial  of  such  contest  before  tbe  ac- 
tual commencement  of  tbe  trial.— Id. 

S  285  (Mont)  A  Tsrificatlon  attached  to  the 
statement  of  an  election  contest  which  is  to 
all  intents  the  same  as  that  required  for  a 
pleading  in  an  ordinary  civil  action  is  suffi- 
cient—Curry V.  McCalTery,  131  P.  673;  Sam* 
T.  Drew,  Id.  677;  Same  v.  McGrade,  Id. 

1 309  (Mtmt)  In  view  of  constitutional  pro- 
visions conferring  jurisdiction  of  election  con- 
tests, and  Rev.  Codes,  S  7248,  providing  an  ap- 

Steal  therein,  held,  that  section  6329,  authori*- 
ng  any  suitable  proceeding  applied-  and  that 
thereunder  a  record  on  appeal,  such  as  would 
be  appropriate  in  an  ordinary  civil  action,  was 
sufficient— Oorry  v.  McOaffery,  131  P.  673; 
Same  v.  Drew,  Id,  677 ;  Same  v.  MxrGrade,  Id, 
Erroneous  orders  for  continuance  made  in 
an  election  contest  and  within  tihe  eonrt^a  ju- 
risdiction are  to  be  treated  as  errors  without 
prejudice,  in  the  absence  of  any  showing  of  in- 
jury ariaing  therefrom.— Id. 

ELEVATORS. 

See  Master  ud  Servant.  H  237,  280, 

EMBEZZLEMENT. 

3e«  Criminal  Law,  {{  400,  442,  822.. 

1 23  (Colo.)  Where  moneys  of  an  Insolvent 
Corporation  were  fraudulently  taken,  it  is  no 
defense  to  a  prosecution  for  embezzlement  to 
show  that  they  were  taken  with  tbe  consent  of 
the  officers  and  stockholders.— Le  Master  v.  Peo- 
ple, 181  P.  269. 

S  39  (Colo.)  In  a  prosecution  for  embezzle- 
ment of  the  funds  of  an  insolvent  corporation, 
a  certified  copy  of  the  annual  report  of  tbe  cor- 
poration which  accused  dominated  Is  admissi- 
ble, when  tending  to  show  the  intent  of  accused. 
— Le  Master  v.  People,  181  P.  269. 

In  a  prosecution  for  embezzlement  by  the  dom- 
inating member  of  an  insolvent  corporation,  who 
took  the  funds  of  the  corporation  claiming  than 
to  be  due  him  for  bac^  salary,  the  hooks  «£ 
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tb«  coiporatloo  fliowliif  payment  of  aecnied's 
salary  aceoant  an  adnunnble.— Id. 
In  a  pTosecatltai  for  embenlement  tgalnat  ae* 

cosed,  who  dominated  a  coriMration,  and  who 
took,  under  a  claim  of  back  salary,  the  proceeds 
of  sales  of  goods  which  he  purchased  on  credit, 
evideoce  of  the  Insolvency  of  a  corporation  Is 
admissible  on  the  question  of  hla  criminal  in- 
tent—Id. 

EMERGENCIES. 

See  NegUgence,  |  72. 

EMINENT  DOMAIN. 

I.  VATJjm,  liXTBIIT,  AXO  DEI.EOA- 
TtOm  OF  FOWEB. 

i  I  (Wto.)  BmiDeot  d<»nain  is  the  right  or 
pow»  of  a  sovereign  state  to  appropriate  pri- 
vate property  to  particular  oses  to  promote  the 
general  welfare.— trover  Irrigation  St  Land  Go. 
T,  Lovella  Ditch,  Beservoir  &  Irrigation  Co., 
131  P.  43. 

9  10  (Wyo.)  A  foreign  corporation  duly  ao~ 
tborized  to  do  business  in  Wyoming  heUt  not 
authoriMd  either  by  Conv.  St  1810, 1  3874,  or 
independent  thereof,  to  condemn  land  in  Wyo- 
ming for  irrigation  works  to  reclaim  lands  sole- 
ly located  in  Colorado.— Grover  Irrigation  ft 
Land  Co.  V.  Lovella  Ditch,  Beserroir  ft  Irriga- 
tion Co.,  ISl  P.  43. 

SIS  ^yo.)  That  the  people  of  another  state 
1  be  benefited  by  a  particular  improvement  or 
use  for  which  private  property  la  sought  to  be 
condemned  will  not  prevent  the  taking  if  the  use 
will  also  be  a  direct  benefit  to  the  people  of  the 
state. — Grover  Irrigation  &  Land  Co.  v.  Loveila 
Ditch.  Beservoir  ft  Irrigation  Ca,  131  P.  43. 

That  condemnation  of  land  in  Wyoming  for 
an  irrigation  headgate  and  ditch  to  be  used  in 
the  reclamation  of  land  immediately  across  the 
horder  Id  Colorado  would  indirectly  benefit  the 
neighboring  property  in  Wyoming  and  the  in- 
habitants of  a  neighboring  Wyoming  city  was 
insufficient  to  justify  a  conclusion  that  the  pro- 
ceeding was  for  the  benefit  of  the  people  of 
Wyoming. — Id. 

n.  OOMFBHSATIOV. 

(A)  Heoeesltr  mnA  flttaalemey  la  aeB«r«l. 

S  69  (Colo.)  Under  Const,  art  2.  |  16,  requir- 
ing compensation  for  private  property  taken  or 
damaged  for  public  use,  article  ID,  §  11,  probit)- 
iting  street  railroads  without  consent  of  city 
authorities,  and  Rev.  St  1908,  |  M20,  provid- 
ing that  such  consent  diall  not  protect  the  road 
from  any  claim  for  damages  to  private  prop- 
erty otherwise  maintainable,  the  liability  of  the 
railroad  for  damage  to  property  ia  only  such  as 
would  have  been  incurred  by  the  ci^  had  it 
built  and  run  the  road.— Harrison  t.  Denver 
City  Tramway  Co.,  131  P.  409. 

(B)  TsklBK     OF     lajsrlav     Property  mm 

Ground  for  Compenratlon. 

S  93  (Kan.)  In  condemnation  proceedings, 
damages  to  property  not  taken  should  be  con- 
fined to  those  reasonably  expected  to  result.— 
Kansas  Postal  Telegraph  Cable  Co.  v.  Leaven- 
worth Terminal  By.  ft  Bridge  Co.,  131  P.  143. 

{95  (Wash.)  Danger  resulting  from  the  ten- 
dency to  propagate  gophers  or  squirrels  along 
the  right  of  way  if  imminent  may  oe  considered 
in  determining  the  damage  to  land  not  taken 
for  a  railroad  right  of  way  in  so  far  as  the 
market  value  Is  thereby  depreciated. — Idaho  & 
W.  By.  Co.  V.  Coey,  131  P.  8ia 

§  100  (Colo.)  Physical  damage  to  private  prop- 
erty bf  the  construction  of  a  street  railroad, 
as  distinguished  from  personal  annoyance  or  in- 
convenience from  operating  the  cars,  Is  neces- 
sary to  entitle  a  property  owner  to  damages 
under  Const  art  2,  |  15.  prohibiting  the  dam- 
aging of  prlrate  property  for  public  <w  print* 


use  without  compensation. — Harrison  t.  Daiver 
City  Tramway  Co.,  181  P.  400. 
■Incidental  injuries  arislnc  from  a  earrfnl  ti- 

ercise  of  the  right  given  by  a  dty  to  use  streets 
are  damnum  absque  injnria,  unless  the  use  be 
extraordinary  or  unusual,  or  causes  unreason- 
able changes  in  the  street  when  damages  to 
private  property  therefrom  may  be  rvcovered  by 
the  property  owner. — Id. 

An  abutting  property  owner  was  not  entitled 
to  damages  from  the  construction  of  a  street 
railroad  track  in  the  street  before  hia  property, 
where  the  only  alleged  damage  was  the  runulaR 
of  additional  cars  on  the  line,  which  increased 
the  vibration  and  noise;  such  damage  bring 
merely  incidental  to  the  proper  oae  of  toe  street 
by  street  cars. — Id. 

The  mere  fact  that  street  railroad  tracks  are 
laid  so  close  to  an  abutting  owner's  property 
that  vehicles  cannot  stand  between  the  tracks 
and  the  sidewalk  does  not  entitle  such  owner  to 
recover  for  property  damaged  under  the  dam- 
age clause  of  Const  art  2,  |  15- — Id. 

Mere  annoyance  and  discomfort  from  loud  and 
disagreeable  noises  and  vibrations  produced  by 
the  operation  of  street  cars,  and  of.  the  tact 
that  a  conveyance  could  not  stand  between  the 
curb  and  the  tracka,  would  not  entitle  an  abut- 
ting property  owner  to  recover  damages  under 
the  damage  clause  of  Const  art  2,  {  15.— Id. 

g  102  (Wash.)  In  determining  tiie  damage  to 
land  not  taken  for  a  railroad  right  of  way  any 
unsigbtliness  to  such  land  fiom  the  construc- 
tion of  the  road,  the  destruction  of  any  natural 
water  supply,  and  the  Inconvenience  of  trans- 
porting crops,  etc.,  between  the  part  of  the  laud 
separated  by  the  railroad,  may  be  considered.— 
Idaho  &  W.  By.  Co.  v.  Coey,  131  P.  810. 

SHI  (W ash.)  Dan^^r  from  fire  communicat- 
ed from  passing  engines.  If  Immineut,  may  be 
considered  in  estimating  the  damages  to  the 
land  not  taken  for  a  railroad  right  of  way  in 
ao  tar  as  its  market  value  is  thereby  depreciat- 
ed, though  merely  possible  damages  from  such 
cause  cannot  be  considered.— Idaho  ft  W.  By. 
Co.  T.  Coey,  131  P.  810. 

S  113  (Wash.)  In  determining  the  damage  to 
land  not  taken  for  a  railroad  right  of  way,  the 
effect  upon  its  market  value  by  the  conatruc- 
tion  and  operation  of  the  railroad  is  tlie  prin- 
cipal question  for  consideration.— Idaho  ft  \V. 
By.  Co.  T.  Coey,  181  P.  8ia 

g  1 19  (Colo.)  A*  the  act  of  the  city  and  coun- 
ty of  Denver  in  vacating  a  part  of  a  street  over 
which  an  approach  of  the  viaduct  should  be 
constructed  did  not  vest  the  fee  of  the  street 
in  abutting  owners,  but  the  fee  remained  in 
the  city,  the  taking  of  the  street  for  the  work 
is  Dot  a  taking  of  the  property  of  abutting  own- 
ers.- Albi  Mercantile  Co.  v.  &tj  and  Couib'  of 
Denver.  181  P.  276. 

(O)  Memanro  aad  Amowmt. 

i  137  C^'ash.)  In  determining  damage  to  land 
not  taken  for  a  railroad  right  of  way,  the  en- 
tire tract  should  be  considered  as  one  farm, 
and  the  damages  determined  upon  the  basis 
of  one  tract,  and  not  of  aeveral  tract*.— Idaho 
ft  W.  By.  Co.  \.  Coey,  131  P.  810. 

m.  FBOOEEDINOB  TO  TAKE  FBO^ 
EBTT  AXO  AHUM  OOM- 
FEiraATlOH. 

I  178  (Wash.)  An  owner  of  property  liable  to 
be  assessed  for  a  public  improvement  has  no 
legal  right  to  appear  by  counsel  In  the  trial  of 
the  condemnation  cases  against  the  persons 
whose  property  will  be  taken  and  damaged  by 
the  improvement;  the  duty  of  conducting  sofs 

£roceedings  devolving  upon  the  city.— In  ra 
,eary  Ave.  in  aty  of  SeatUe,  131  P.  '225. 
S  200  (Kan.)  In  proceedings  to  condemn  a 
right  to  string  wires  over  defendant's  railroad 
bridge,  where  there  was  no  evidence  to  show  tbe 
presence  of  any  personal  proper^  on  tiie  bridge 
IlaU*  to  b«  damaged  by  the  wires,  an  i^w- 
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aiice  for  nich  damace  ww  improiwr.— EanuB 
Postal  Telegraph  Cable  Co.  v.  LeaveQWorth  Ter- 
miDal  By.  i  Bridge  Co.,  131  P.  143. 

%  243  (Wash.)  Where  damage  tojprinte  pwp- 
erty  has  accroed  from  a  change  of  street  gf^^ 
DTior  to  a  condemnation  salt  under  Rem,  &  Bal. 
Code,  i  7S2lO,  the  amount  of  such  damage  is 
within  the  issues  and  the  jadgment  res  judicata 
thereof.— Garpenter-McNelU  Inv.  Co.  t.  Oltr  «f 
SiK>kane,  131  P.  823. 

1244  (Wash.)  Under  Bern,  ft  BaL  Oode,  | 
927,  providing  that  the  legal  title  shall  vest  in 

a  condemning  corporation  upon  payment  of 
damages  and  decree  of  appropriation,  and  sec- 
ti<m  wl  providing  that  an  appeal  from  a  judg- 
ment for  damages  ^all  bring  up  the  propriety 
and  Justice  of  the  amount  of  damages,  fon< 
atrued  with  sections  929  and  932^  and  held  that 
the  legal  title  to  condemned  property  vested 
in  condemnor  upon  payment  of  the  award  into 
court  and  procurement  of  a  decree  of  appropri- 
ation, and  was  not  divested  by  an  appeal  to  the 
Supreme  Court— North  Coast  B.  Co.  v.  Gentry, 
131  P.  666. 

{ 245  (Wash.)  Under  Rem.  &  Bal.  Code,  U 
7819,  7817,  providing  that  a  <Aty  nuiy  advance 
money  in  payment  of  a  judgment  In  condemna- 
tion, and  reimburse  itself  from  the  special  as- 
sessment levied,  and  that  it  may  discontinue 
the  proceedings  by  paying  all  taxable  costs  in- 
to court,  kela,  that  an  owner  whose  proper^ 
had  been  condemned,  but  not  actually  taken,  is 
entitled  to  satisfaction  of  the  judgment  without 
waiting  nntil  such  assessment  was  collected, 
where  the  time  to  appeal  or  abandon  has  pass- 
ed.—State  V.  HerdUck.  131  P.  1139. 

1 246  (Waah.)  In  the  abaence  of  statatc  the 
effect  of  condemnation  proceedings  la  aimply  to 
fix  the  price  for  which  the  condemnor  can  have 
the  property,  and  the  proceedings  may  be 
atiandoned  even  after  judgment  of  appropria- 
Uon,  without  incurring  any  liability  to  pay  the 
damages  awarded.— North  Coast  B.  Oo.  v.  Gen- 
try, 131  P.  856. 

In  view  of  Rem.  ft  BaL  Code,  {  929,  pro- 
viding that,  in  cases  of  appeal  in  condemnation 
proceedings,  the  amount  paid  into  the  superior 
court  ihail  remain  in  that  court  until  final  de- 
termination of  the  appeal,  the  payment  of  mon- 
ey into  court  suspends  the  right  of  abandonment 
of  the  proceedings  pending  appeal,  so  that  an 
attempted  withdrawal  of  the  money  in  viola- 
tion of  the  statute  oould  not  operate  aa  an  aban- 
dramcDt- Id. 

1 263  (Waah.)  The  retrial  of  a  case  In  con- 
demnation proceedings  upon  remand,  after  re- 
Tersal  on  an  appeal  involving  the  propriety 
and  justice  of  the  amount  of  damages,  Is  con- 
fined to  that  same  issue,  though  the  retrial 
is  de  novo.— North  Ooaat  B.  Co.  v.  Gentry, 
181  P.  8S6. 

IT.  BEMEDIES  OF  OWXBBB  OF 

PBOPEBTT. 

I  271  (Kan.)  Where  land  was  subject  to  over- 
flow from  the  erectitm  of  a  permanent  dam,  the 
owner  who  was  not  oompenaated  for  appropria- 
tion of  hia  lands  may  recover  all  damages, 
present  and  prospective,  in  an  action  brought  at 
the  time  of  the  appropriation. — Hnbi>ard  v. 
Spring  River  Power  Co.,  131  P.  1182. 

I  274  (Colo.)  An  abutting  lot  owner  may  not 
under  the  Constitution  or  under  the  statute  of 
eminent  doinain  enjoin  the  construction  of  a 
viaduct  or  its  approach  on  the  street  merely  be- 
cause the  damages  to  bis  premises  are  not  com- 
pensated in  advance. — Albi  Mercantile  Oo.  v. 
City  and  County  of  Denver,  131  P.  275. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Commerce,  |  27 ;  Courts,  |  07. 


EMPLOYES. 


See  Master  and  Servant. 

ENTRY. 

See  Evidence,  |  354. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Conititntitnia]  Law,  i  230. 

EQUITABLE  ASSIGNMENTS. 

See  Assignments. 

EQUITABLE  ESTOPPEL 

See  Estoppel. 

EQUITY. 

See  Assignments,  S  78;  Cancellation  of  Instru- 
ments; Corporations,  I  320;  Estoppel;  In- 
junction: Judgment.  {  204 ;  Jury,  §  14;  Qui- 
eting Title;  Reformation  of  Inatmments; 
Specific  Performance;  Subrogation;  Trade- 
Marks  and  Trade-Names,  {  70;  Trial,  |  373; 
Trusts. 

I.  JUBISDIOTION,  PBINCIPi:.ES,  AUD 
MAXIMS. 
(C)  Prlttelplea  mnd  Hulma  of  B^nltr. 

S  65  (Cal.)  The  act  of  a  grantor  conveying 
real  estate  subject  to  an  enforceable  parol  trust 
in  procuring  the  grantee  to  make  the  statu- 
tory affidavit  under  the  McEnemey  act  in  which 
bis  interest  is  not  disclosed  is  not  guilty  of 
such  fraud  as  will  prevent  the  enforcement  of 
the  trust  under  the  maxim  as  to  clean  hands. — 
Bradley  Ca  v.  Bradley,  131  P.  75a 

ESTATES. 

See  Dower;  Executors  and  Administrators; 
Tenancy  in  Common ;  Wills. 

ESTOPPEL 

See  Accord  and  Satisfaction,  8  10 ;  Banks  and 
Banking.  {  166;  Boundaries,  |  47;  Dedica- 
tion, 8  39;  Exemptions,  S  139;  Frauds,  Stat- 
ute of,  8  89;  Judgment,  89  948,  951;  Land- 
lord and  Tenant,  8  68;  Mortgages,  8  534; 
Municipal  Corporations,  88  488,  489;  Waters 
and  Water  Courses,  8  225;  WiUs,  i  796. 

m.  BQUriABLB  E8TOFFEL. 
(B)  OvomnAs  of  Bstoppel. 

872  (Colo.App.)  Where  a  misrepreaentatlfm 
as  to  the  recordation  of  a  plat  of  land  is  made 
by  inadvertence  or  honest  mistake,  the  loss 
must  fall  upon  the  party  first  at  fault  tn  mak- 
ing the  mlsrepresentatwn.- Wellington  Be&Ity 
Go.  V.  Oilbsrt,  131  P.  808. 

ESTRAYS. 

See  Animals,  |  100. 

EVICTION. 

See  Landlord  and  Tenant,  li  172-18Qb 

EVIDENCE. 

See  Accord  and  Satisfaction,  8  26;  Account 
Stated,  {  19;  Adultery,  I  11;  Adverse  Pos- 
session. 8  95;  Appeal  and  Error,  88  204,  206, 
837,  882,  907-820,  987-1011,  1047-1058:  At- 
tachment, 8  308:  Attorney  end  Client,  8  53 ; 
Bankruptcy,  I  303;  Banks  and  Banking,  88 
109,  152;  Bills  and  Notes,  88  370,  465,  618; 
Boundaries.  8  37;  Brokers,  8  86;  Carriers, 
88  228,  318;  Chattel  Mortgages.  I  218;  Com- 
merccb  |  27;  Compromise  and  Settlement  I 
28;  Ocmtraets,  |  88;  Ooipoiations,  88  121, 
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432,  S67 ;  Criminal  Law,  Ij  308-662 ;  Deeds, 
H  194-211 ;  DepoBltions,  {  90 ;  Divorce,  {  151 ; 
Dower;  Embezzlement,  S  39;  Executors  and 
Administrators,  U  221,  348,  380;  Factors; 
Fraud,  f  58:  Homicide,  81  161-254;  Injunc- 
tioD,  {  261 ;  Insane  Persona,  I  2 ;  Insurance, 
IS  646,  817;  Intoxicating  Liquors,  §S  88,  236; 
Judgment,  H  291,  950;  Landlord  and  Tenant 
Is  OS,  180;  Larceor.  SS  47-66;  Logs  and 
Logging;  Lost  Instruments;  Marriage;  Mas- 
ter and  Servant,  SS  80,  266-278;  Mines  and 
Minerals;  Mortgages,  f  460:  Municipal  Cor- 
porations, g  817;  Names ;  Kavigable  Wa- 
ters, §8  1.  39;  NpgliRpnoe.  gS  131-134;  New 
Trial,  S§  35,  99-108;  Novation,  S  12;  Partner- 
fehip.  H  49.  217,  258;  raymentJ  8  89;  Plead- 
ina.  Sg  4l:7,  4:^8  ;  Property,  i  'J ;  Qiiietinff  Title, 
fi  11  ■  Itjiih-oads,  441,  442 ;  Kuije.  §S  52-  54, 
ott;  Keioruiatiuu  of  Justruiuents,  gg  43,  45; 
Release,  |  57;  Taxation,  88  531,  788,  810; 
Telegraphg  and  Telephones,  8  68;  Trade- 
Maris  and  Trade-Names,  S  92 ;  Trespass,  fig 
45,  46;  Trover  and  Conversion,  gS  35,  40; 
TrustB/S  44 ;  Yeador  and  Purchaser,  gS  242, 
329:  Waters  and  Water  Courseg,  §|  152, 
;  Witnesses;  Work  and  Labor,  8  28. 
Recn>tion  at  trial,  see  Criminal  Law,  88  668- 
9T8;  Trial.  81  63-95. 

X.  JUDIOIAI.  KonoB. 

S7  (Kan.)  Since  Gen.  St.  1909,  S  4987,  re- 
quired bore  holes  where  working  places  in  a 
coal  mine  are  in  close  proximity  to  an  aban- 
doned mine  suspected  of  containinc  iDfiamma- 
ble  gases,  the  courts  will  take  judSdal  notice 
that  abandoned  coal  mines  generate  Bnch  gases. 
— Clieek  T.  Missouri,  K.  &  l7.  By.  Co.,  181  P. 
617. 

8 10  (Utah)  The  Supreme  Court  will  take 
Judicial  notice  that  there  are  many  miles  of 
small  streams  that  flow  in  ditches  or  flumes  in 
the  state  which  may  be  more  or  less  attractive 
to  children.— Charvoz  v.  Salt  Lake  City,  131 
P.  901. 

832  (Colo.)  The  district  court  «>ald  not 
take  jncticial  notice  of  town  ordinances. — Wolfa 
V.  Abbott,  181  P.  386. 

H.  PBESOIIPTIONS. 

S  54  (Utah)  Inferences  cannot  be  bottomed 
upon  Inferences,  and  an  instruction  upon  de- 
fendant's counterclaim  for  conversion  of  scrap 
iron  which  allowed  the  basing  of  inferences 
upon  inferences  by  assuming  wrongdoing  by 
plaintiff  is  erroneous. — Utah  Foundry  ft  Ma- 
chine Co.  v.  Utah  Gas  &  Coke  Co.,  131  P.  1173. 

S  32  (Wash.)  A  state  court  must  assome  that 
everything  necessary  to  make  a  sale  in  bank- 
ruptcy regular  was  done  by  the  bankruptcy 
court  and  that  the  trustee,  in  makit^;  a  sale, 
proceeded  with  due  regularity. — Shinn  v.  Kemp 
&  Hebert,  131  P.  822. 

IT.  BBi:£TAROT.MATEBIAIJTT,AK]l 
OOMPETEHOT  IH  GEXEBAI.. 

(A)  Facts  im  sad  Rel«T«Kt  to  lM«es. 

^113  (Wash.)  In  an  action  for  damages  from 
misquoting  the  price  at  which  sheei;  were  or- 
dered  to  be  purcna^ed  at  D.  by  plaintiffs  agent, 
evidence  that  the  price  at  D.  was  determined 
by  the  market  price  at  Portland  and  Chicago  by 
deducting  from  those  prices  the  freight  and  the 
losses  incident  to  transportation,  and  that  at 
that  time  the  prevailing  prices  at  Chicago  and 
Portland  were  (5.25  a  faundredwelght,  which 
would  make  the  price  at  D.  a  certain  amount, 
was  competent.— Henry  Western  Union  Tele- 
graph Co^  131  F.  812. 

(G)  CompeteBey. 

S  151  (Idaho)  A  party  to  a  contract  may  testi- 
fy, in  an  action  to  rescind,  that  be  would  not 
have  executed  same  but  for  the  other  party's 
representations,  wlieza  the  facts  are  peculiarly 


within  the  witness'  knowledge. — ^Bresbean  r. 

Callender,  131  P.  16. 

S  151  (Wash.)  Whatever  motlTe,  belief  or  in- 
tention is  material,  tbe  direct  testimony  of  the 
person  as  to  what  bis  motive,  belief,  or  inten- 
tion was,  is  competent— Tboreeen  T.  SL  Paul 
&  Tacoma  Lumber  Co.,  131  P.  645. 

V.  BEST  Ain>  8E0ONDABT  EVIDEMGE. 

8  178  (Okl.)  Where  the  execution,  delivery, 
and  loss  of  an  instrmnent  of  conveyance  has 
been  proved,  secondary  evidence  of  Its  existence 
and  c(Hitents  is  admissible.— Adklns  v.  Wright, 
131  P.  686. 

8  183  (Colo.)  To  establish  tbe  loss  of  an  in- 
strument BO  as  to  authorize  parol  evidence  of 
its  contents,  the  proof  must  show  with  reason- 
able  certainty  the  loss  of  the  instrument,  which 
may  be  done  by  proof  that  diligent  search  and 
inquiry  in  places  and  4^  persons  in  whose  cos- 
tody  the  law  presumes  the  instrument  to  be 
iutve  failed  to  discover  it.— Empire  State  Sar» 
ty  Co.  V.  Lindenmeier,  131  P.  437. 

Where  an  action  on  a  building  contractor's 
bond  did  not  involve  any  failure  to  comply  with 
the  plans  and  specifications,  which  remained 
the  property  of  the  architect,  and  both  he  and 
tbe  owner  testlfled  to  their  inability  to  find 
them  or  any  blue  prints,  the  court  did  not  err 
in  admitting  in  evidence  the  contract  exclusive 
of  the  plans  and  specifications  which  could  be 
proved  by  parol. — id. 

S  186  (Kan.)  What  purports  to  be  a  copy  of 
the  official  county  paper,  containing  notice  of 
conveyance  of  unredeemed  lands  sold  for  taxes, 
found  among  the  files  of  the  county  treasurer, 
though  not  required  by  law  to  be  kept  there,  is 
Bufllcient  to  establish  prima  facie  tne  cmitenta 
of  tbe  notice.— Morrow  v.  Inge,  131  P.  1181. 

VI.  DEMOKSTBATIVE  EVIDENCE. 

S  188  (Okl.)  In  an  action  for  damages  for 
rape,  a  child  2%  years  of  age  alleged  to  be  the 
*fruit  of  tbe  illidt  intercourse  may  be  exhibited 
to  the  jury  to  establidi  the  faets  of  birth  and 
of  prior  unlawful  intercourse^Watson  t.  Tay- 
lor, 131  P. 

VH.  ABUS8ION8. 

(A)  Nature,  Foras,  muA  iMolAeata  la  Qea^ 
erml. 

S2II  (Colo.App.)  Where  plaintllf  attempted 

to  prove  that  an  assessment  on  a  benefit  in- 
surance certificate  was  paid  before  It  was  over- 
due, defendant  should  nave  been  permitted  to 
introduce  the  testimony  of  a  beneficiary  on  the 
first  trial  that  it  was  not  so  paid,  altboagb  she 
did  not  testify  on  the  second  trial.— Oiand 
iMdge  A.  O.  U.  W.  of  Colorado  t.  Tijlor,  131 
P.  783. 

(D)  Br  AvcMts  or  Other  RepreMatatl'vce. 

8244  (Utah)  A  statement  or  declaration  by 
the  secretary  and  bookkeeper  of  a  corporation 
long  after  the  transaction  as  to  the  porposes 
for  which  checks  were  given  was  not  binding 
on  the  corporation  as  an  admission. — Utah 
Foundry  ft  Machine  Go.  v.  Utah  Gas  ft  Cok« 
Co.,  m  P.  1178. 

(B)  Proof  nSeet. 

S258  (Okl.)  In  an  action  on  a  fits  insuranoe 
icy,  evidence  of  a  corrupt  offer  made  by  de- 
fendant's secretary  held  admissible  without 
proof  of  his  authority  to  make  sadi  offer.— 
Western  Mat.  Life  Ins.  Go.  t.  Williamsoa-Hal- 
sell-Frazier  Co.,  131  P.  691 

8  262  (Coio.App.)  Rev.  St.  1908,  S  7284.  does 
not  prevent  proof  of  the  admissions  of  an  ad- 
verse party  without  calling  him  for  cross-ex- 
aminaUon.— Grand  Lodge  A.  O.  U.  W.  of  Colo- 
rado V,  Taylor,  131  pTtSS.  , 

8  265  (Wash.)  Verbal  admisriras  should  be 
received  with  caution  and  subject  to  careful 
scrutiny,  since  no  class  of  evidence  !•  mote  su^ 
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Jeet  to  wmr  or  ataser-Ludberg  t.  Barghoon, 
m  P.  lUB. 

Vm.  DEGUUIATIOMS. 

(A)  Natnre,  Form.  laelAeatB  la  Gaa- 

era.1. 

S  273  (Okl.)  Acts  and  declaratiODi  of  a  pOB- 
Bessor  of  personalty  concerniDg  the  Bame  are 
admissible  to  determiae  tbe  nature  of  such  Poa- 
aessioD.— Kagan  t.  Citixens*  State  Bank  of  For- 
aker,  ISl  P.  1O0S. 

IZ.  HEABSAT. 

1314  (Cal.App.)  In  an  action  on  a  novation, 
evidence  that  plaintiff  in  the  absence  of  de- 
fendant stated  tliat  be  was  willing  to  accept 
defendant  in  lieu  of  his  debtor  was  admissible, 
and  was  not  hearsay  as  against  defendant.— 
Xonng  T.  BentM,  181  P.  Iwl. 

X.  DOOinCENTABT  EVIDENCE. 

(A)  Pmblle  Or  0«el»l  Aets.  ProeecAlnya, 

R«eorda,  and  Certlflcat«s. 

9  332  (Colo.App.)  The  record  of  a  jadgment  Is 
sufficient  to  prove  tbe  contents  of  the  Judament, 
or  its  rendition.— Empire  Uanch  ft  Cattle  Co. 
V.  LumeliuB,  131  P.  766. 

(B)  Blxvmpllfl«attans,     Traaaorlpta,  aa* 

Cartlfled  Copies. 

1340  (Colo.App.)  An  anthenUcated  copy  is 
snmcient  to  prove  tbe  contents  of  a  Judnnentt 
or  Its  rendition.— Empire  Ranch  &  Cattle  Co. 
T.  LumeliuK.  131  P.  796. 

(O)  PrtT«««  WrlUnsB  mm*  pablfeatlolsa. 

1353  (CaKApp.)  Under  Code  Civ.  Proc.  | 
Iwl,  a  deed  of  conveyance  was  competent  evi- 
dence of  a  grant  from  grantor  to  grantee.— Ger- 
non  V.  SisBon,  131  P.  85. 

i  353  (Kan.)  Recitals  of  heirsblp  In  a  recent 
deed  are  not  binding  against  strangers  to  tbe  in- 
strument.—Dyer  V.  Marriott,  131  P.  1185. 

S354  (CaLApp.)  Debit  entries  not  showing 
for  what  made,  bat  merely  referring  to  pages 
of  another  boos,  unsupported  by  testimany  of 
one  knowing  of  tbe  transactions  cnlminating 
therein,  are  inadmissible. — Qiandler  t.  Bobi* 
nett,  131  P.  891. 

A  debit  entry  in  a  book  merely  to  "Bal."  la 
inadmissible,  as  charges  most  be  specific  and 
not  lumped.— Id. 

A  debit  entry  In  a  book  to  "BaL"  violates 
tbe  rule  that  to  be  admisi^ble  it  must  be  con- 
temporaneous with  the  transaction  to  which  it 
refers.— Id. 

Entries  in  a  book  account  not  such  as  to 
make  them  admissible,  and  so  meager  as  not  to 
be  a  sufficient  account  of  any  transaction,  are 
not  aided  by  testimony  of  one  having  no  knowl- 
edge of  the  transactions,  tbat  the  account  was 
a  true  and  correct  account  of  the  transaction. 
-Id. 

ZI.  FAROI.   OB  EXTRINSIC  EVI- 
DENCE AFFECTING  WBITINaS. 

(A)  ComtwmAimtimgh  Vurlas.  ar  A«<ln«  ta 
Teraw  at  wrlttCB  lastrament. 

S  387  (Idaho)  Parol  evidence  is  not  admissible 
to  complete  or  correct  the  description  in  an  as- 
sessment,  where  the  property  is  to  be  sold  for 
delinquent  taxes. — Wilson  v.  Jarron,  181  P.  12. 

J 418  (Ariz.)  A  negotiable  instrument  oasses 
ely  on  tbe  credit  of  tbe  maker,  and  It  Is  not 
permissible,  in  an  action  thereon,  to  show  that 
the  maker  was  agent  for  a  third  penon  so  ae 
to  charge  such  third  persiNL — Rldiaida  t.  War- 
nekros,  131  P.  154. 

1 423  (Or.)  An  agreement  between  parties  to 
negotiable  instruments,  to  be  equally  liable  in- 
stead of  being  liable  to  each  other  in  sncces* 
sion  as  thtir  names  appear;  may  be  proved  by 


paroL— NoUe  v.  Beeman-Bpauldlng-Waodward 
Co..  181  P.  1006. 

(B)  lavalidatlBv  Written  iMtraneat. 

i  433  (Kan.)  In  a  purchaser's  actlqp  for  a  de- 
ficiency in  the  amount  of  land  conveyed,  evi- 
dence of  tbe  oral  negotiations  between  tbe  par- 
ties was  admissible  to  show  mntual  mistake  as 
to  tbe  QuantitT  of  land,— Maffet  t.  Schaar,  181 
P.  589. 

S  434  (Kan.)  In  a  purchaser's  action  for  a 
deficiency  in  the  amount  of  land  conveyed,  evi- 
dence of  the  oral  negotiations  between  the  par- 
ties waa  admissible  to  show  misrepresentations 
by  the  vendor  as  to  the  quantity  of  land. — Haf- 
fet  V.  Schaar,  131  P.  sS. 

(O  Separate  or  Sabaeaaeat  Oral  Asree- 
meat. 

f  44t  (OkL)  In  an  action  of  covenant,  parol 
endence  is  inadmissible  to  show  at  the  time 
of  the  delivery  of  tbe  deed  containing  tbe  cove> 
nant  against  all  incumbrances  that  the  grantee 
agreed  to  take  the  land  subject  to  an  outstand- 
ing lease.— Mandler  v.  Starks,  131  P.  912. 

§444  <Okl.)  Evidence  is  admissible  to  show 
that  a  written  instrument  was  delivered  con- 
ditionally.—Colonial  Jewelry  Co.  v.  Brown,  131 
P.  1077. 

(D)  CoastraetloB  or  Application  of  I>«n- 
ffvave  of  Written  Instrnment. 

1 459  (CaLApp.)  Where  a  written  contract  Is 
signed  by  one  describing  himself  as  cashier,  etc., 
parol  evidence  is  admissible  to  identify  the  par- 
ty against  whom  the  obligation  is  legally  charge- 
atle.-Hay  v.  McDonald,  131  P.  74. 

i46l  (Colo.App.)  Parol  evidence  of  the  at- 
tending circumstances  surrounding  the  making 
of  a  written  contract  for  the  sale  of  land  is 
admissible  to  show  the  real  intentions  of  the 
parties  at  the  time  the  Instrument  was  signed, 
when  not  used  to  add  or  take  a^tbing  from 
the  agreranent  itselt— Wellington  Realty  Co.  v. 
Gilbert.  181  P.  803. 

XH.  OPINION  EVZDENOE. 

(A)  Conelnslons    and    Opinions    of  Wit- 
nesses in  General. 

1471  (Cal.App.)  A  question  to  a  witness 
whether  it  was  the  Intention  of  the  officers  of 
a  corporation  in  constructing  an  irrigation  ditch 
that  it  should  be  a  permanent  ditch  across  the 
land  of  another  was  objectionable  as  calling  for 
the  conclusion  of  tba  witufsa. — Brown  v.  Bat- 
iijf,  181  P.  769. 

$471  (CaLApp.)  In  proving  a  sale  by  a  cor- 
poration, testimony  that  It  sold  the  property 
without  stating  who  represented  it  in  the  trans- 
action held  to  involve  a  conclusion.— Chandler 
V,  Bobinett,  131  P.  891. 

1473  (Cal.App.)  In  an  action  on  a  contract 
where  a  witness  had  narrated  the  facts  and 
circumstances  of  the  transaction  as  he  under* 
stood  them,  a  question  calling  for  his  conclu- 
sion as  to  whether  or  not  the  contract  was  en- 
tered into  waa  properly  excluded.— Reardon 
V.  Richmond  Land  Co.,  131  P.  894. 

{474  (Wash.)  Where  a  witness  is  testifying 
to  tbe  value  of  his  own  property,  tbe  strict 
rule  as  to  tbe  qualification  of  expert  witnesses 
in  testifying  to  value  is  not  applied;  it  being 
sufficient  that  the  witneas  have  some  idea  as 
to  the  value  of  bis  property. — Uertiog  v.  Star 
Logging  Co.,  131  p.  806. 

S  4981/2  (CaL)  Tbe  trial  court  has  a  wide  dis- 
cretion in  determining  whether  a  nonexpert 
witness  testifying  to  another's  sanity  is  an  "in- 
timate acquaintance"  as  required  by  Code  Civ. 
Proc.  i  1870,  Bubd.  la— In  re  Cobum,  131  P. 
862. 

§501  (Idaho)  Witnesses  alionld  not  be  al- 
lowed to  testify  as  to  the  gross  damages  to 
pMional  pn^ierty  but  shonld  be  required  to 
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state  the  detailed  items  and  IneidentB  of  dam- 
age, BO  that  the  jury  may  make  their  own  cal- 
culation therefrom.— McGui  re  T.  Poit  Falls 
Lumber  &  Mfg.  Co.,  ISl  P.  664. 

(B)  ■■bjeeto  of  Slavavt  Tcatlmonr* 

|S06  (Okl.)  In  an  action  on  an  accident  in- 
surance policy  defended  on  the  ground  of  mis- 
representations by  the  insnred,  insurance  ex- 
perts may  not  state  that  facts  suppressed  or 
falsilied  were  material  and  that  the  policy  would 
not  bave  been  issued  if  the  truth  had  been 
known,  but  they  can  state  the  usage  of  insur- 
ance companies  in  respect  to  chargiiu:  higher 
rates  or  canceling  policies  when  made  aware 
of  the  particular  tacts  iu  question.— C<mtiiiental 
Casualty  Co.  t.  Owen,  131  P.  1084. 

(O  Comp«t«ncr  o>  Bxperts. 

I  539  (Cal-App.)  One  who  has  had  seven  years' 
experience  in  the  manufacture  of  gas,  and  who 
has  made  a  study  of  the  process  by  means  of 
text-books,  treatises,  and  actual  experience,  is 
competent  to  testify  on  the  subject  of  what  is 
necessary  to  make  a  gas  factory  reasonably 
safe  for  employes.— Mulholland  t.  Westeni  Gas 
Const  Co.,  131  P.  110. 

(D)  BxamlnatlOB  ot  Experts* 

S  553  (CaLApp.)  That  the  opinion  of  an  ex- 
pert was  not  founded  upon  all  the  facts  of  the 
case  went  to  its  weight  rather  than  to  Its 
competency  and  materiality. — Reardon  T.  Rich- 
mond I^nd  Co.,  131  P.  894. 

(P)  Btteot  of  Oploion  BTtdenee. 

S57I  (Ean.)  Opinions  of  witnesses,  practic- 
ing lawyers  of  Nebraska,  that  a  contract  exe- 
cuted in  Nebraska  and  specifying  the  part  that 
the  surviving  husband  or  wife  should  take  in 
the  other's  estate  was  invalid,  h^d  not  conclu- 
sive in  the  absence  of  contnuling  dednons  of 
Nebraska.— Eberhart  t.  Kath,  131  P.  004. 

XTV.  WSIOHT  AMU  aUTXTOIElfOT. 

1594  (Kan.)  The  jury  should  not  arbitrarily 
and  capriciously  disregard  unimpeached  evi- 
dence.—Healer  V.  Inkman,  ISl  P.  611. 

EXAMINATION. 

See  Witnesses,  8|  236-294. 

Of  expert  witnesses,  see  Evidence,  f  653. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  U  644,  690;  Attorney 
and  CUent,  S  26 ;  New  Trial,  |  131. 

n.  ■ETTUBMENT,  SI01IIirO»  AKD 
FIIJNO. 

f43  (Cal.)  A  showing  by  the  managing  of- 
ficer of  a  corporatitm  as  to  the  reason  why  a 
.bill  of  exceptions  was  not  proposed  within  the 
time  limited  held  not  to  establish  ttiat  the  cor^ 

S oration  was  entitled  to  be  relieved  from  its 
efault  under  Code  Civ.  Proc.  §  473,  so  as  to 
render  a  ruling  of  the  trial  court  refusing  re- 
lief an  abuse  of  discretion.— Oppenheimer  t. 
Badke  &  Co.,  181  P.  86S. 

EXCESSIVE  DAMAGES. 

See  Damages,  U  181,  m 

EXCHANGE  OF  PROPERTY. 

See  Vendor  and  Purchaser,  S  3. 

{  1 1  (Idaho)  Tbat  a  person  is  induced  to  en- 
ter into  a  contract  to  exchange  personal  prop- 
erty through  reliance  on  false  and  fraudulent 
representations  made  by  the  other  contracting 
party  and  known  by  him  to  be  such  is  sufficient 
ground  to  rescind  the  contract.— Breshears  v. 
OiUender,  ISl  P.  1& 
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1 13  (Tdah<^  Tika  bvxden  was  on  pMntifFs  to 

prove  their  contention  that  di^endant  made 
fraudulent  representations  of  a  material  fact 
to  induce  them  to  contract,  and  that  by  reason 
of  such  representations  plaintflfs  entered  intu 
the  contract  and  thereby  suffered  loss. — ^Bresh- 
ears V.  Cullender,  131  P.  15. 

Evidence,  In  an  action  to  rescind  a  contract 
whereby  a  horse  was  traded  for  mining  stock 
and  to  recover  damages,  held  to  show  that  plaUn- 
tiffs  were  induced  to  contract  as  a  result  of 
their  own  examination  and  not  In  reliance  nptm 
defendant's  representations,  and  that  Onej  were 
not  deceived.— Id. 

EXECUTION. 

See  Contempt,  |  66;  BzoeptiDna,  BOX  of;  Bx- 
emptlons;  Oamldmient,  f  8. 

ax  EXBOunoK  AOAnm  thb 

PERaOH. 

S  423  (Cdo.)  An  action  by  the  purchasers  of 
mining  property  to  recover  back  the  purchase 
price,  the  sale  having  been  induced  by  defend- 
ants' fraud,  under  Rev.  St.  1908,  |  S024,  was 
one  founded  on  tort  entitling  iriaintiffs  to  body 
execution.— Springhetti  v.  Hahnewald,  181  P. 
266. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Appeal  and  Error,  {  719;  Desoent  and 
Distribution;  Mortgages,  {  587;  Stipula- 
tions;  Wills;  Witnesses,  S  133.  . 

n.  APFOXNTMEirr,  quaufioatiok, 
AKD  TEIflTHE. 

S  17  (Wash.)  A  surviving  husband's  daim  to 
land  wnich  the  court  believes  to  be  communi(7 
property  does  not  justify  a  denial  of  his  statu- 
tory right  to  letters  of  administration,  nor  can 
he  DC  compelled  to  yield  such  claim  as  a  condi- 
tion precedent  to  the  granting  of  lettm.— Buch- 
ser  V.  Buchser,  131  P.  193. 

HZ.  ASSETS.  AFPRAISAXik  AMD  IH- 

VEKTOB.Y. 

8  39  (Oal.)  An  executor  holds  all  Uie  prop- 
erty of  the  estate,  including  land  specincally 
devised,  subject,  if  neceesan,  to  disposition  for 

Sayment  of  debts.— In  re  De  Betnal's  Estate, 
31  P.  875. 

141  (CaL)  An  executor  holds  the  rents  and 
profits  of  Lands  specifically  devised,  subject,  if 
necessary,  to  subjection  to  the  paym.ent  of  dt^ts 
and  expenses  of  administration.— In  re  De  Ber- 
nal's  Estate,  181  P.  376. 

S  66  (Wash.)  Under  Rem.  &  BaL  Coda.  H 
1450,  1457,  the  court  may  take  testimony  as 
to  the  title  to  property  claimed  by  an  interested 
party  for  the  purpose  of  determining  whether 
the  administrator  should  include  it  in  his  In- 
ventory.—Buchser  V.  Bucbser,  131  P.  198. 

Whue  a  husband,  who  was  administrator, 
claimed  land  as  his  separate  estate,  while  others 
claimed  it  as  community  property,  the  court 
could  order  him  to  inventory  it  as  community 
property  and  accept  a  bond  to  cover  the  rents 
and  profits  to  protect  the  estate  if  it  diould  be 
subsequently  adjadged  that  the  land  was  cun- 
munity  property.— Id. 

▼I.  AIXOWAHOE  AND  PATMEKT  OF 

CI.AIM8. 
<A)  Uabllltles  of  Batato. 

1 221  (CaL)  Evidence  in  a  claim  on  a  contract 
of  guaranty  executed  by  testator  heU  to  sus- 
tain a  finding  that  a  trust  deed  was  executed 
primarily  for  grantor's  personal  indebtedness, 
as  distinguished  from  his  liability  as  Indorser 
upon  certain  notes.— In  re.  Thomson's  Estate. 
131  P.  1045. 

(B)  Pr«aentatloa  and  Allovranee. 

S224  (CaI.App.)  An  assignee  of  a  chattd 
mortgage,  given  to  secure  note*  executed  by  the 
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mortgagor,  since  deceased,  and  a  third  person, 
may  under  Code  Civ.  Proc  S  1600,  roe  to  fore- 
close the  mortgage  without  preeentiu  a  claim 
uai&Bt  decedent's  eatnte.— Flom  T.  Stme,  131 
'Pt  848* 

(D)  Prloiitt«B  and  PaymeKt. 

5261  (Kan.)  The  expenses  of  erecting  a  snlt- 
e  monument  over  the  grave  of  deceajsed  is  to 
be  classed  among  the  "funeral  expenses"  with- 
in Oen.  St.  1909,  {  3515,  whirh  gives  funeral 
expenses  priority  over  all  other  demands  against 
decedent's  estate.— Nelson  v.  Scfaoonover,  131  P. 
147. 

Vn.  DISTRIBITTIOir  OF  ESTATB. 

1314  (Cal.App.)  Where  an  administrator  filed 
a  petition  asking  dlstrUmtion  of  the  entire  es- 
tate to  himself,  but  on  the  bearing  stipulated 
with  the  other  claimants  that  the  matter  should 

be  submitted  to  the  court  on  an  agreed  state- 
ment of  facta,  he  thereby  waived  the  filing  of 
formal  written  objections  to  his  i>etition. — In  re 
Davidson's  Estate,  131  P.  67. 

VnZ.  aALEB  ANS  OOirVETANCBS  UK- 
DEB  OBDEB  OF  COUBT. 

(AJ  Wben  Amthorlsed. 

1326  (Colo.)  A  widow's  allowance,  which 
she  elected  to  take  in  money  in  lieu  of  the  spe- 
cific pEDperty  allowed  her  by  the  appraisow, 
was  a  sufficient  claim  against  the  estate  to 
support  a  proceeding  to  sell  the  realty  to  pay 
debtB.~Pinnacle  Gold  Mining  Co.  t.  Popst,  181 
P.  413. 

i  327  (Kan.)  Where  a  wife  wills  her  property 
to  her  husband  under  an  agreement  foanded  upon 
a  valuable  consideration,  safA  property  is  subject 
to  sale  by  the  executor  in  so  far  as  is  necessary 
for  the  payment  of  valid  demands  against  the 
estate  and  costs  of  iLdmInistration.--NelBon  t. 
Schoonover,  131  P.  147. 

(B)  Appllcatloa  and  Oi^er. 

1336  (Colo.)  An  administrator's  petition  for 
leave  to  sell  decedent's  realty  to  pay  debts  AeM 
■afficient  to  give  the  cpon^  conrt  jurisdiction 
to  order  audi  sale.— Pinnacle  Gold  Mining  Oo. 
T.  Popst,  181  P.  418. 

{  337  (Colo.)  The  county  court  had  no  juris- 
diction to  order  the  sale  of  a  decedent's  realty 
to  pay  debts  on  the  first  day  of  a  term,  unless 
the  parties  were  served  at  least  10  days  prior 
thereto ;  and  if  not  so  served  the  judgment  was 
voidable,  and  would  be  set  ande. — Pinnacle 
Gold  Mining  Co.  v.  Popst,  131  P.  413. 

S348  (Colo.)  A  decree  ordering  sale  of  real- 
ty to  pay  debts  held  voidable  and  subject  to  be 
set  aside  as  to  children  of  the  decedent  not 
served  with  process,  although  the  record  recited 
such  service. — Pinnacle  Gold  Mining  Ok  T. 
Pqnet  131  P.  413. 

Before  a  decree  of  the  ooonty  coart  ordering 
the  sale  of  a  decedent's  realty  to  pay  debta  can 
be  set  aside  for  want  of  service  of  process, 
where  the  decree  and  the  aberif^'s  retam  recite 
such  service,  the  proof  must  be  dear,  unequivo- 
cal, and  convincing  or.  In  other  woraa^  beyond 
a  reasonable  doubt.— Id. 

8  349  (Cola )  A  county  court's  decree  order- 
ing the  sale  of  land  to  pay  debts  Is  void,  if  the 
want  of  jurisdiction  appears  on  an  inspection 
of  the  record,  but  is  voidable  only  and  good 
until  set  aside,  where  such  want  of  jurisdiction 
can  be  dim.-overed  only  by  evidence  aliunde  the 
record.— Pinnacle  Ooid  Mining  Co.  t.  FopsL 
131  P.  413. 

(O)  Sale. 

f  367  (Colo.)  An  administrator's  sale  of  the 
decedent's  realty  for  the  payment  of  debts  was 
not  frandulent  or  invalidated  because  the  pur* 
chaser  bought  the  land  for  the  purpose  of  per- 


fecting his  title  under  a  conveyance  from  the 
widow:  the  purchaser's  intent  in  bidding  ordi- 
narily being  immaterial.— Pinnacle  Gold  Mining 
Co.  V.  Popst,  181  P.  418. 

1380  (Colo.)  A  county  court's  finding  that 
personalty  was  insufficient  to  pay  debts  held 
not  open  to  attack  in  an  action  to  set  aside  the 
sale  of  the  realty,  in  the  absence  of  a  direct 
issue  that  such  finding  was  based  on  fraud.- 
Pinnacle  Gold  MiningOo.  v.  Popst  181  P.  413. 

In  an  action  to  set  aside  the  sale  of  a  dece- 
dent's realty  to  pay  debts,  brou;;ht  11  years 
after  the  sale,  evidence  aeJd  insuffldent  to 
overcome  the  recitals  in  the  decree  and  the 
sheriff's  return  of  the  service  of  process,  or  to 
support  a  finding  that  process  was  not  served 
on  the  decedent's  children. — Id. 

In  an  action  to  set  aside  the  sale  of  a  dece* 
dent's  realty  to  pay  debts,  evidence  held  in- 
sufficient to  support  a  finding  that  process  was 
served  on  decedent's  infant  children  less  than 
10  days  before  the  return  day.— Id. 

Where  the  decree  ordering  the  sale  of  a  de- 
cedent's realty  to  pay  debta  and  the  idierlBTs 
return  showed  a  proper  service  of  process,  the 
sale  would  be  set  aside,  on  the  ground  that 
process  was  served  within  10  days  of  the  re- 
turn day,  only  oo  evidence  clearly  establishing 
the  untruthfulness  of  the  record. — Id. 

If  proceedings  in  the  county  court  to  sell  a 
decedent's  realty  were  void  on  account  at  the 
admlnlrtiator's  fraud  of  which  subseQuatt  pur- 
chasers had  knowledge,  the  district  court  could 
only  declare  such  purdiasers  constructive  trus- 
tees and  cnmi>el  a  reconveyance,  and  could  not 
set  aside  the  county  court  proceedings  and  con- 
veyances thereunder. — Id. 

(388  (Colo.)  Subsequent  purchaser  of  part 
of  the  land  sold  by  an  administrator  to  pay 
debta  held  not  charged  with  constructive  notice 
of  any  fraud  on  the  part  of  the  administrator 
In  connection  with  such  sale. — Pinnacle  Gold 
Mining  Co.  v.  Popst,  181  P.  418. 

XX.  AOOOUNTiira  amd  SETTXjasEirr. 

(B)  ProccedlnvB  for  Aeooantlav. 

1469  (CaL)  The  ropcrlor  court,  sitting  in 
probate  in  proceedings  for  final  settlement,  has 
jurisdictioQ,  as  between  the  executw  and  re- 
siduary legatee  and  the  devisees  of  a  specific 
part  of  mortgaged  realty,  to  determine  their 
rights  and  liabilities  as  to  the  payment  of  debts 
and  expenaes,  the  payment  of  interest,  and  the 
apidication  of  the  rents  and  profits  of  the  leal- 
specifically  devised.— In  re  De  Bernal's  Hs- 
tote,  131  P.  375. 

XII.  FOBEION  AlTD  ANGHXABT  AD- 
MINI8TBATION. 

S523  (Cal.)  Code  Civ.  Proc.  I  1687,  authorls- 
ing  the  delivery  of  property  in  California  to  the 
domiciliary  executors  of  the  nonresident  owner, 
is  not  mandatory,  but  vests  a  discretion  which 
will  not  be  exercised  in  favor  of  such  delivery, 
contrary  to  the  statutes  and  public  polity  of 
California.— In  re  Lathrop's  Estate,  131  P.  762. 

EXEMPLARY  DAMAGES. 

See  Damages,  H  87,  ftL 

EXEMPTIONS. 

Z,  MATUBE  ASD  EXTEHT. 

(A)  Mat«M(  Cr«atloa»  Davattoaf  aaABISeet 
In  Oaaeval. 

{4  (Okl.)  The  exeniption  laws  are  intended 
for  the  protection  of  dunllies,  to  preserve  than 
from  want  and  make  than  independent.- Ander* 
son  y.  Canaday,  181  P.  687. 

IV.  FBOTEOTIOK  AND  EHFOBCE- 

BIEirr  OF  BIGHTS. 
1 139  (Okl.)  A  petition,  allying  that  plaintiff 
and  defoidants  were  residents  of  die  state,  that 
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defendants  conspired  together  to  defraud  plaintiff 
of  Ub  rights  niMer  the  exemptioa  taws  by  bring- 
lag  an  action  in  another  state  and  garnishing 
his  wages  earned  within  60  days,  held  to  state 
a  cause  of  action  for  damages  against  both  de- 
fendants.—Anderson  V.  Ganaday,  131  P.  697. 

A  resident  debtor  may  recover  damages 
against  a  person  who  has  brought  suit  in  a 
foreign  Jnnsdiction  to  evade  the  exemption 
laws  of  the  state,  and  In  violation  of  audi  laws 
has  "collected  from  the  debtor  a  judgment  ob- 
tained in  such  JurisdicttoQ. — Id. 

That  a  resident  debtor  sued  by  a  resident  cred- 
itor  in  another  state,  in  order  to  evade  the  ex- 
emption laws,  does  not  appear  in  that  state 
and  defend  the  suit  will  not  estop  him  from  le- 
covering  his  damages  arising  from  the  violation 
of  Ills  exemption  nght— Id. 

EXHIBITIONS, 

See  Bvidence.  {  188. 

EXHIBITS. 

See  Appeal  and  Brror»  |  696. 

EXPERT  TESTIMONY. 

See  Evidence,  Sf  471-571. 

EXPLOSIVES. 

See  Master  and  Servant.  |S  107,  288,  289. 

88  (Colo.)  Whether  caps  used  in  excayating 
foi  a  dty  and  left  by  employCfl  at  the  door  of 
a  thed  containing  explosives  where  boys  of  ten- 
der years  secured  them  wer«  negligently  so  left 
so  as  to  render  the  city  liable  for  injuries  to 
a  boy  by  an  explosion  held  for  the  jury. — City 
of  victor  T.  Smilanich,  131  P.  892. 

EXPULSION. 

See  Carriers,  U  S70-384.  * 

EXTRADITION. 

H.  I3fT£R8TATS. 

141  (Kan.)  Where  a  nonresident  Is  brought 
into  the  state  upon  a  criminal  process  to  an- 
swer for  an  offense  alleged  to  have  been  com- 
mitted while  fn  the  state  of  bis  residence,  the 
state  will  not,  upon  his  discharge  and  before 
he  has  bad  an  importunity  to  return,  forcibly 
retain  bim  to  answer  for  a  like  act  of  omis- 
sion occurring  since  he  was  thus  brought  here, 
nnless  such  omisdon  was  conscious  and  willful 
on  hU  part— In  re  Fowles,  181  F.  698. 

FACTORS. 

See  Brokers;  Trial,  H  25,  2S2. 

{  12  <Wyo.)  A  factor  does  not  guarantee  that 
he  will  not  commit  error,  and  he  is  liable  only 
tar  negligence,  bad  faith,  and  dishonest^;  hence 
a  principal  cannot  recover  where  an  uninstruct- 
ed  factor  held  the  property  for  a  rise  and  the 
market  weakened.— Justice  v.  Brock,  131  P.  38. 

1 22  (Wyo.)  While  a  factor  Is  not  obliged  at 
the  request  of  his  principal,  to  sell  at  a  price 
which  would  be  less  than  bis  lien  for  advances, 
commission,  and  just  charges,  unless  the  latter 
pays  or  tenders  such  chargeei,  yet  be  ia  bound 
to  exerciae  ordinary  care  to  obtain  the  market 
price  of  the  merchandise;  and,  if  the  sale  at 
such  price  would  more  than  par  his  charges,  he 
is  bound  to  sell  at  his  principal's  request. — jus- 
tice V.  Brock,  131  P.  38. 

$43  (Wyo.)  In  an  action  by  factors  for  ad- 
vances, where  defendant  counterclalmed,  for 
amounts  he  claimed  were  due  him,  evidence  held 
insufficient  to  show  that  the  factors  were  neg- 
ligent or  unfaithful  in  selling  the  property. — 
Justice  v.  Brock,  131  P.  3H. 

Where  a  principal  couaterclaimed  in  an  ac- 
tion by  factors  for  advances,  setting  up  a  loss 
occasioned  by  their  negligence,  evidence  of  the 
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value  of  the  goods  In  other  marKets  than  that 
to  which  they  were  consigned  was  Inadmissible. 

— Id. 

In  an  action  by  factors  for  advances  where 
defendant  counterdaimed,  setting  np  a  loes  which, 
he  averred  was  occasioned  by  their  Degligent 
failure  to  sell  at  the  market  price,  an  instmc- 
tion  that  they  were  under  obligation  to  carry  out 
all  of  defoioant's  posltiTe  instmctions  was  er^ 
roneous  because  disregarding  the  factor's  Uen 
for  advanoM.— Id. 

FAIRS. 

See  Agriculture. 

FALSE  IMPRISONMENT. 

I.  OIVIL  MABIIiITT. 
(A]  Acts  Consfltutlnv  P«Ise  laayrlsoBmeMt 
•nd  Uabtlltr  Theretor. 

1 7  (Nev.)  Where  a  justice  of  the  peace  had 
jurisdiction,  a  partj|  prejudiced  by  bfa  dedsion 
or  acts  in  committing  him  to  jail  has  no  re- 
course in  a  civil  action  for  damages  against  the 
justice  or  his  sureties,  even  thongb  be  acted 
with  malice.— Gordon  v.  District  Court  of  Fifth 
Jodiclal  Diat.,  131  P.  134. 

A  complaint,  charging  that  accused  cot  and 
carried  away  a  detonator  in  the  possession  of 
another,  held,  in  an  action  against  a  justice  of 
the  peace  and  bis  sureties  for  false  ImprlsfHi- 
ment,  to  sufficiently  aver,  as  against  collateral 
attack,  ownership  by  another  than  accused,  with- 
in Comp.  Laws,  S  4780. — Id. 

S  8  (Xev.)  Where  a  justice  of  the  peace  fixed 
the  bond  of  one  charged  with  a  misdemeanor  at 
$1,000  cash,  the  erroneons  requirement  of  cash 
bail  did  not  deprive  the  Justice  of  jurisdiction 
so  as  to  render  him  liable  for  the  improper  oi^ 
der;  it  appearing  that  the  accused  made  no  of- 
fer of  any  sort  of  baiL— Gordon  v.  District  Court 
of  Fifth  Judicial  Dist,  131  P.  134. 

FALSE  SWEARING. 

See  Perjury. 

FEDERAL  COURTS. 

See  CoDFta,  I  97. 

FEES. 

See  Attorney  and  Client,  SI  140-143;  Corpo- 
rations, I  499;  Officers,  |  84. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  H  170-201. 

FEMALES. 

See  Master  and  Servant,  |  13: 

FENCES. 

See  Animals,  {  100;  Railroads,  f  411, 

FERRIES. 

See  Injunction,  I  280:   Municipal  Oorponi- 
tions.  S  285. 

X.  ssTABLismcEirr  akb  haihtb. 

NANCE. 

§  10  (Cal.)  A  "ferry  franchise"  Is  a  grant 
from  the  state  or  its  autborieed  sabdivieiona 
to  a  named  person  empowering  him  to  con  tin  ae 
a  land  highway  over  Interrupting  waters. — 
Vallejo  Ferry  Co.  v.  Solano  Aquatic  Clnb,  131 
P.  864,  874. 

{  1 1  (Cal.)  The  authority  to  grant  ferry  fran- 
chiaea  is  within  the  undelegated  powers  reserv- 
ed to  the  states,  and  a  ferry  franchise  nanted 
by  a  city  under  a  state  statute  is  not  invalid 
because  one  of  its  termini  is  on  United  States 
land  acquired  and  used  for  military  and  naval 
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poiposeB. — Vallejo  Ferry  Co.  t.  SoIaho  Aquatic 
CTobTlSl  pTsm,  S74. 

A  Donproflt  co-operative  corporation  formed 
by  United  States  employ^  at  Mare  laland  to 
transport  by  ferry  the  employ^  and  othen  be- 
comine  membere  of  tb«  corporation  to  and  from 
the  iuand  may  not  attack  the  vaUdity  of  a 
franchise  to  operate  a  ferry  with  the  island 
as  one  of  its  termini,  on  the  groand  that  the 
franchise  interferes  with  the  ezdosiTe  Juris- 
diction of  the  (rovemment— Id. 

The  point  of  departure  is  the  basis  and  home 
of  a  ferry,  and  tiie  fact  that  one  terminas  is 
in  a  foreign  jurisdiction  does  niot  take  it  ont 
of  the  jurisdiction  of  the  aathority  which 
granted  iL— Id. 

i-t9  (Oal.)  An  exclusive  franchise  within  the 
limitation  of  Pol.  Code,  I  2853,  forbidding  the 
erection  and  operation  or  a  second  ferry  with- 
in one  mile  above  or  below  a  regularly  estab- 
lished ferry,  does  not  invade  private  rights  nor 
bestow  special  privileges,  nor  interfere  with 
the  free  right  of  navigation.— Vallejo  Ferry  Go. 
Solano  Aquatic  Olub,  131  P.  864,  874. 

A  revocable  permit  given  by  the  United 
State*  to  a  nonprofit  o>-<merative  corporation 
foimed.by  its  enmloy^s  to  land  its  launches  at 
the  government  noato  held  not  to  amount  to  a 
license  paramount  to  any  ferry  franchise  grant' 
ed  under  state  antbority. — Id. 

An  exclusive  franchise  to  operate  a  ferry, 
having  Mare  Island  as  one  of  its  termini,  grant- 
ed nnder  state  authority,  does  not  exclude 
from  its  operation  the  agents  and  employes 
of  the  government  in  case  the  franchise  tends 
in  the  lightest  way  to  impede  the  work  of  the 
government. — Id. 

i  19  (CaL)  The  rule  that  a  man  may  in  his 
own  t>oat  transport  his  family,  goods,  and 
servants,  notwithstanding  the  existence  of  a 
ferry  franchise,  is  based  on  the  fact  that  such 
transportation  constitutes  such  slight  interfer- 
ence with  the  franchise  rights  as  to  amount  to 
damnum  absque  injuria.— Vallejo  Ferry  Co.  v. 
Solano  Aquatic  Club,  ISl  P.  864,  874. 

The  United  States  may  in  the  exercise  of  its 
inherent  powers  of  sovereignty  transport  its 
employes,  notwithstanding  the  eziatence  of  any 
exclusive  ferry  francbise,  but  its  employ^ 
may  not  combine  and  form  a  nonprofit  co-oper- 
ative corporation  to  maintain  a  ferry,  and 
thereby  interfere  with  an  existing  feny  fran- 
diise. — Id. 

An  injunction  restraining  a  domestic  corpora- 
tion formed  by  employes  of  the  government  at 
Mare  Island  from  condacting  a  ferry  within 
specified  points  forUds  an  nolawfol  interfer- 
ence with  a  franchise  under  state  authority, 
and  the  government  alone  may  complain  that 
the  injunction  is  an  Invasion  of  a  faderal  right 
—Id. 

A  claose  in  a  temporary  injunction  pendente 
lite  which  fortdds  a  domestic  corporation  form- 
ed by  government  employes  at  Mare  Island 
from  conducting  a  ferry  from  any  imlnt  on 
Mare  Island  within  one  mile  of  the  termiDal  of 
a  ferry  operated  under  a  franchise  to  any 
point  within  the  city  of  Vallejo,  which  is 
within  one  mile  of  the  ferry  termiiial  therein, 
if  beyond  the  power  of  the  court,  may  be 
stricken  from  the  judgment  and  the  judgment 
allowed  to  stand. — Id. 

The  employes  of  the  government  at  Mare 
Island  may  not  be  allowed  to  depart  there- 
from, and  go  into  the  state  with  their  ferry 
business,  in  violation  of  the  laws  of  the  state 
granting  to  one  a  franchise  to  operate  a  ferry 
with  one  terminus  on  Mare  Island. — Id. 

Where  defendant,  in  a  suit  to  restrain  inter- 
ference with  a  ferry  franchise  did  not  claim 
that  he  maintained  a  ferry  beyond  a  mile  in 
either  direction  from  plaintiff's  ferry  slip,  a 
claose  in  a  temporary  injunctioo  pendente  lite 
which  prohibited  defendant  from  operating  a 
ferry  was  not  objectionable  as  Interftring  with 


the  rights  of  drfendant  to  maintain  a  ferry. 
—Id. 

Injunction  is  the  appropriate  remedy  to  re- 
straln  unlawful  inteiterence  with  a  franchise 
granted  nnder  state  authority  to  operate  a  fer- 
ry, one  termini  of  which  is  on  Mare  Island, 
owned  and  used  by  the  government  for  miiltaiy 
and  naval  purposes. — la. 

Where  the  holder  of  a  ferry  franchise  obtain- 
ed an  injunction  restraining  defendants  actual- 
ly engaged  In  the  ferriage  of  memben  of  a 
club  from  carrying  on  the  business  and  the 
members  thereafter  hired  boats  and  boatmen, 
and  subseqnentiy  organized  a  cotporatlon  to 
continue  the  ferriage  business,  the  holder  of 
the  franchise  suing  the  corporation  to  restrain 
it  was  not  guilty  of  laches.— Id. 


FIDELITY  INSURANCE. 

See  Insurance,  S  430. 

FILING. 

See  Mechanics*  Liens,  |  166;  Municipal  Ooz^ 
porations,  {  604;   Sales,  |  474. 

FINAL  JUDGMENT. 

See  Appeal  and  nnor,  i  78. 

FIRE  INSURANCE 

See  Insaraaee. 

FIRES. 

See  Eminent  Domain,  S  111 ;  Munldpal  Caroio- 
rations,  {  117 ;  Ballroads,  |  488. 

FIXTURES. 

See  Medianid^  TAvu,  f  82. 

1 4  (Colo.)  In  determining  whether  machin- 
ery placed  in  a  plant  by  a  lessee  became  a  fix- 
ture, the  question  is  whether  the  machinery 
was  attached  to  the  building  or  ground  with  an 
intention  that  it  should  become  a  part  of  the 
plant  as  a  whole,  in  which  case  it  became  part 
of  the  leasehold  interestt  i'  essential  to  the 
successfal  operation  of  the  plant.— Horn  t. 
Clark  Hardware  Co.,  131  P.  405. 

I  14  (Colo.App.)  Machinery  purchased  by  the 
lessee  of  mine  for  the  operation  of  a  redaction 
plant  held  to  constitute  a  part  of  the  freehold ; 
and  hence  replevin  could  not  be  maintained  by 
the  seller  to  recover  the  same. — Puzzle  Mining 
&  Reduction  Co.  v.  Morse  Bros.  Machinery  & 
Supply  Co.,  131  P.  791. 

{27  (Colo.)  No  agreement  between  lessor 
and  lessee  as  to  the  removal  of  machinery  after 
the  lease  expired  would  affect  the  character  of 
such  machinery  as  a  fixture  or  otherwise  with 
reference  to  the  rights  of  third  persona  claiming 
a  lien  thereon  as  realty.— Horn  v.  Clark  Hard- 
ware Co.,  131  P.  40B. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Landlord  and  Tenant,  i|  63,  291. 

FORECLOSURE. 

See   Chattel  Mortgages,   I   249;  Mechanics' 
Liens,  6S  263,  291 ;  Mortgages,  |{  410-S87. 

FOREIGN  ADMINISTRATION. 

8«e  IbamtoiB  and  Admtnistiaton,  |  S2S. 

FOREIGN  CORPORATIONS. 

Sea  Corporations,  H  668-6^;   Bmlnent  Do- 
main, f  10. 
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FOREIGN  JUDGMENTS. 

See  Divorce.  |  826;  Umltatton  of  AetSmtM,  | 
87. 

FOREIGN  WILLS. 

See  WUU,  |  2. 

FORFEITURES. 

See  AgricaltuK ;  Bail,  |i  77,  84. 

FORMER  JEOPARDY. 

See  Criminal  Law,  H  102-200. 

FRANCHISES. 

See  iLgriculture ;  Ferries ;  Municipal  Corpora- 
tions, §  285. 

FRAUD. 

See  Bills  and  Notes,  $  106 ;  Compromise  and 
Settlement,  {  23 ;  Contracts,  IS  94,  266 ;  Cor- 
porations, H  117,  121 ;  Elqnity;  Evidence,! 
506 ;  Exohange  of  Property ;  Execution ;  Ex- 
ecutors and  Administrators,  Si  367,  380,  388 ; 
Frauds,  Statute  of;  Fraudulent  Conveyanc- 
es;  insarance,  |  256;  Mines  and  Minerals; 
Mortgaies.  |  207:  Payment.  |  8»:  Belease; 
Vendor  and  Fnn^aser.  f  83;  Wills,  |  166. 

I.  DECEPTION  OONSTXTUmiO 
FRAUD,  AMP  LIABIUTT 
THEREFOR. 

I  13  (Wash.)  Wliere  a  vendor  nndertakea  to 
point  out  to  the  purchaser  boundaries  of  the 
land,  and  makes  an  honest  mistake,  without  in- 
tention to  deceive,  the  parcliaser,  relying  on 
the  representation,  may  recover  the  oamates 
sustained.— Bradford  v.  Aduns,  181  P.  440. 

XX.  ACTIONS. 

158  (Colo.App.)  EMdence,  upon  a  cross- 
complaint  seelung  damages  for  miBrepresenta- 
tions  as  to  tlie  valae  of  a  stock  of  goods,  keJd 
SDffieient  to  sustain  a  judgment  aolnst  the 
cross-complainant— Park  v.  McKee,  Isl  P.  279. 

{ 58  (OkL)  Where  fraud  in  tiie  procurement 
of  a  written  instrument  is  alleged,  sudi  .allega- 
tion must  be  proved  by  a  preponderance  of 
evidence  so  great  as  to  overcome  all  4H>P0Bing 
evidence  and  repel  all  opposing  presumptlinui  ot 

food  faith.— Owen  t.  United  States  Surety  Co., 
81  P.  1091. 

FRAUDS.  STATUTE  OF. 

See  Specific  Performance,  {  41. 

xn.  PBomsEs  to  answitr  for 

DEBT,  DEFAUZ.T  OBinSGAB- 
ZUAOE  OF  ANOTHER. 

{  18  (CaLApp.)  An  agreement  made  in  form- 
ing a  partnership,  as  a  part  of  the  conridera- 
tion  thereof,  to  assume  the  debts  of  one  of  th« 
partners  was  an  original  oUigation,  and  hence 
not  required  to  be  in  writing  by  ttw  statute  of 
frauds  {Civ.  Code,  |  2794).— Stover  t.  Ste- 
vens, 131  P.  332. 

VH.  BAIXB  OF  OOOS8. 

(B)  Accepfsnee  •£  Part  of  Goods. 

S87  (CaLApp.)  Code  Civ.  Proc;  I  1973,  as 
amendeo  by  Ht  1907,  p.  563,  providing  that  a 
contract  for  the  sale  of  personalty  may  be  val- 
id where  the  buyer  "accepts  or  receives"  part 
of  the  goods,  does  not  repeal  or  modify  Civ. 
Code,  I  1739,  requiriug  a  buyer  to  "accept  and 
receive*'  a  part  of  the  goods  or  pay  a  part  of 
the  price,  to  make  a  valid  contract,  umeas  in 
writing— Booth  v.  A.  Levy  &  J.  Zentner  Ca, 
131  P.  1062. 

1 89  (Cal.App.)  A  delivery  of  goods  to  a  car^ 
rier  for  transportation  and  delivery  to  a  buyer 
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is  not  such  acceptance  by  the  buyer  as  obTiates 
the  necesBi^  of  a  writing  containing  the  terms 
of  the  contract  as  required  by  Civ.  Code,  i 
1739.— Booth  V.  A.  Levy  &  J.  Sientner  Co.,  131 
P.  1062.  • 

Where  a  seller  in  a  parol  contract  of  sale 
within  the  statute  of  frauds  ships  gooda  to  a 
distant  buyer  who  refuses  to  accept  them,  the 
buyer  is  not  estopped  from  relying  on  the  stat- 
ute of  frauds.— Id. 

fi  90  (CaLApp.)  Delivery  to  a  carrier  Is  not 
such  receipt  by  the  buyer  as  obviates  the  ne- 
cessity of  a  writing  as  required  by  Civ.  Code,  i 
1739.-Booth  V.  A.  Levy  &  J.  Zwtner  Oa^  m 
P.  1062. 

▼IXX.  MEQVIMrSWBAMD  WVWTiatBMCT 
OF  WBITINCL 

fll2  (Cal.App.)  A  written  order  fbr  coods 

signed  by  the  agents  of  the  parties,  which  de- 
clares that  it  is  subject  to  confirmation  by  the 
buyer  when  "opening  price  Is  made  by  the  ship- 
per," is  not  sufficient  witiiin  the  statute  of 
frauds.— Booth  v.  A.  Levy  &  J.  Zentner  Co., 
181  P.  1062. 

A  written  contract  of  sale  that  leaves  the 
price  to  he  subsequently  fixed  by  agreement  of 
the  parties  is  not  nuflJcient  within  the  statute  of 
frauds.— 'Id. 

IX.  OPERATION  AlID  EFFBOT  OF 
STATUTE. 

il29  (Kan.)  Part  performance  and  possesion 
e  an  oral  contract  for  the  sale  of  real  es- 
tate out  of  the  statute  of  fnods. — Smethera  t. 

Lindsay,  131  P.  663. 

I  131  (Okl.)  Where  the  purchaser  owes  the 
seller  the  price  under  a  written  contract,  a  ver- 
bal direction  from  the  seller  to  pay  a  part  of 
it,  when  due  to  third  persons,  is  an  original 
undertaking  and  does  not  contradict  the  con- 
tract for  the  sale  of  the  land  required  by  the 
statute  to  be  in  writing.— Foster  v.  Hoff,  131 
P.  081. 

FRAUDULENT  CONVEYANCES. 

I.  TBAMSFEBSAJm  TKAXSAOTXOHa 
IMVAUD. 

(K)  OfMMlCeratioa. 

1 95  (Or.)  Where  a  wife  with  her  own  mon- 
ey Joined  others  in  the  purchase  of  land,  bat 
the  deed  was  taken  in  the  name  of  her  hosband 
hy  mistake  of  the  scrivener,  a  deed  executed 
by  the  husband  to  ber  to  correct  the  mistake 
was  not  fraudulent,  and  was  exempt  from  the 
claims  of  the  hiuband'a  creditors,  under  Const, 
art  IS,  I  S.— First  Nat  Bonk  <A  Arvada,  OOo., 
T,  Bradbam.  181  P.  SOL 

FUNERAL  EXPENSES. 

See  BKeentoiB  and  Administraton,  |  28L 

GAMING. 

See  Agriculture:  Indictment  and  Informatioa, 
I  m;  Municipal  Corporations,  |{  690,  GM. 

X,  OAKBIJNO  COXTBACTS  AKD 
TKAHAAOTXOn. 
(A)  Hatare  aad  TaUdltr* 

f  1  (Kan.)  Ordinarily  bookmaWng  and  pool 
seuing  by  which  bets  on  horse  races  are  re- 
corded and  tickets  sold,  showing  the  purchas- 
er's proportion  of  the  money  won  on  such  rac- 
es, constitute  "gambling."— State  v.  Anthony 
Fair  Ass'n,  131  P.  626. 

m.  dUMIMAI.  BESFONSIBXXOTT. 

(A)  Offenses. 

S63  (Utah)  Under  Const  art  «.  {  28,  the 
Legislature  nas  no  power  to  legalise  any  form 
of  aamUlng  within  the  state.— Salt  Lalu  City 
T.  Dotan,  m  P.  686. 
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1 68  mtab)  Gomp.  Lawi  190T,  |  4261.  ai 
amended  by  Laws  1911,  c  1S4,  keld  to  probibit 
tbe  maintenaDce  and  ase  of  slot  macmnea  as 
a  means  of  atimalating  trade.— Salt  Lake  City 
V.  Doran,  181  P.  636. 

The  use  of  slot  machines  by  a  metchaot  to 
stimulate  trade  held  to  coostitute  gamblinfc, 
thoagrh  the  cnstomer  was  given  the  value  of  his 
money,  deposited  in  tbe  machine,  in  goods  in 
any  event— Id. 

The  use  of  a  dot  macliine  by  a  merchant  to 
stlmnlate  trade  la  within  Comp.  Laws  190T,  f 
206,  aabd.  40,  anthorialnc  dtJea  of  a  certain 
class  to  sappreta  and  prohibit  all  klnda  of 
gaming  played  witli  dice,  cards,  or  other  games 
of  chance. — Id. 

i  79  (Mont}  Rev.  Godea,  I  8416.  panisUnf 
gaming,  making  It  a  crime  for  any  person  to 
open,  carry  on,  or  conduct  any  games  of  chance, 
applies  to  those  who  act  for  mm  as  agents  or 
employCs.-'State  v.  Tudor.  131  P.  682. 

GARNISHMENT. 

Se«  Oorporatlnu,  |  670;  BumpOtm,  %  189. 

X.  HATUBE  AKD  OBOUNDS. 

{  8  (Kan^  Where  plaintiff  by  execution  could 
have  seized  defendant's  goods  in  the  bands  of 
a  carrier,  and  thus  relieved  the  carrier  from 
determining  ownership,  it  was  an  abuse  of  tbe 
remedy  given  by  Gen.  St  1909,  |  6S24,  author- 
izing garnishment  after  the  return  of  execution 
nnsatfsGed,  for  the  creditor  to  attempt  to  gar- 
nish the  property  in  the  carrier's  posseBSion, 
although  one  execntioa  bad  been  isaaed  and  re- 
turned unsatisfied.— Madden  t.  Union  Paci  B. 
Co..  181  P.  662. 

IL  PERSONS  AHB  PBOPEBTT  SVB- 
JECT  TO  OABNIBHBIEHT. 

1 51  iKan.)  Where  tbe  bayer  agrees  to  pay 
the  price  to  a  third  person  who  claimB  a  lien 
under  a  chattel  mortgage,  the  purchase  money 
while  in  tbe  buyer's  hands  is  not  subject  to 

Smishment  by  another  creditor  of  tbe  seller, 
ongh  the  chattel  mortgage  is  not  in  fact  a 
lien  apon  the  property ;  but  tbe  purchase  mon- 
ey will  be  aimlied  aa  agritttd^MaKii  >.  Sas- 
dera,  131  P.  66i 

GAS. 

See  Evidence,  ||  7,  539. 

f  14  (Kan.)  Tbe  authorities  of  a  dty  tbe 
third  class  had  under  Laws  1897,  c  82,  {  2, 
power  in  1902  to  contract  with  a  gas  company 
to  furnish  gaa  to  the  (dtf  and  its  inhabitants, 
and  fix  the  chargea  tiierefbr.— dty  of  MoUue 
T.  Moline  Driniug  ft  Develoimtent  Co.,  181  F. 
1189. 

A  formal  acceptance  by  a  gas  company  of  an 
ordinance  containing  a  contract  for  furnishing 
gas  is  unnecessary  to  bind  tbe  company  where 
it  enjoyed  all  the  privileges  granted  for  a  term 
of  years  during  mtlcfa  its  cnarges  were  made 
in  accordance  with  the  rates  preecrlbed— Id. 

GENERAL  DENIAL 

See  Pleading,  |  882. 

GOOD  WILL 

Set  BUla  ud  Notaa^  1  106. 

GRAZING. 

See  PuUic  Lands,  |  186. 

GUARANTY. 

See  Bins  and  Notes,  H  246,  253,  260,  630,  634, 

539;  Executors  and  AdniiQistrators,  |  221; 
Insurance,  §  60;   Principal  and  Surety. 


Z.  BEQUnOTBS  AKD  VAUDITT. 

I  16  (CaL)  A  contract  of  guaranty,  which  waa 
not  made  concurrently  witb  the  original  obliga- 
tion, must  be  supported  by  an  additional  con- 
sideration.—In  re  Thomson's  Estate,  131  P. 
1046. 

GUARDIAN  AND  WARD. 

See  Appeal  and  Ehrror,  |  1097;  Insane  Per^ 
sons,  11  80-34;    Jury,  S  25;   Witnesses,  | 

293H. 

VI.  AOoonirrrirG  Ain>  sETTi.xaEEirT. 

146  (Kan.)  A  ward's  action  for  an  acconnt- 
iog  against  the  representatives  of  the  deceased 

Suardian  was  barred  by  laches,  when  not 
rought  tor  more  than  six  years  after  the  final 
settlement  and  where  the  mistake  could  have 
been  discovered  at  the  thne  of  the  settlement. 
—Rogers  v.  Lindsay.  181  P.  611. 

I  ISO  (Kan.)  Mere  mistake*  in  keeping  ac- 
counts with  an  eatate,  where  no  fraud  u  ahown, 
do  not  forfdt  a  guardian's  ri^t  to  compenaa- 
tlon^Bogm  t.  Undsay,  181  P.  16a 

HACKMEN. 

See  Municipal  Orporattons,  H  01<  426. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  $]  1026-1078;  Orimi- 
nal  Law,  If  116&-U73. 

HAWKERS  AND  PEDDLERS. 

See  licensee,  |  7. 

HEARSAY. 

See  Criminal  Law,  H  419,  420;  Brldence,  | 
314. 

HEIRS. 

See  Descent  and  Distribution. 

HIGHWAYS. 

BBOUI^TION  AND  VWB  FOB 
TRAVEL. 

<B)  Use  ot  Hlvbvrar  Lkw  of  the  Road. 

I  181  (Kan.)  The  expression,  "Look  out,"  ut- 
tered bv  the  driver  of  a  horse  and  buggy  to  an 
antomoDilist  on  a  public  highway,  wiuiout  any 
accompanying  signals,  Is  not  a  request  to  the 
operator  of  the  automobile  to  stop,  within  the 
meaning  of  Qen.  St  1900,  |  46^— Sterner  v. 
laaitt,  131  P.  661. 

(C)  lajvrlca  from  Dcfeets  or  Obatpvo- 

tlOBS. 

1 187  (OkL)  In  the  absence  of  an  express 
•tatute  Imposing  a  liability  on  townships  for 
Injuries  from  defects  in  hiriiways,  towoahipa 

contrary  to  the  rule  appticable  to  ordinary  mu- 
nicipal corporations,  are  not  liable  therefor. — 
Howard  T.  Bose  Tp.,  Payne  County,  131  P.  683. 


HOUDAYS. 


See  Btuiday. 


HOLOGRAPHIC  WILLS. 

See  Wilte,  |  180. 

HOMESTEAD. 

See  BxanptioiHk 

HOMICIDE. 

See  Criminal  Law  St  366,  377,  507,  720.  1169! 

ludictment  and  I nf onnation,  §  122. 
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I  19  (OkI.Cr.App.)  Wbere  the  HUing  was 
done  in  mutual  combat  entered  into  wilUnslr, 
all  parties  engaging  therein  are  guilty  of  mur- 
der or  firat-degree  manslaughter,  unless  before 
the  fatal  shot  was  fired  they  had  withdrawn 
and  sought  to  avoid  further  conflict,  and  the 
killisg  was  then  done  in  self-defense. — ^Weather- 
holt  T.  State,  131  P.  185. 

8  30  (Okl.Cr.App.)  One  aiding  and  abetting 
in  a  mnrder  is  a  principal,  though  another  does 
the  killing.— Weatherbol*  v.  State,  131  P.  185. 

m.  MANSIiAnOHTEB. 

8  63  (OkI.Cr.App.)  Where  the  killing  was 
done  in  mutual  combat  entered  into  willingly, 
all  parties  engaging  therein  are  gallty  of  mur- 
der or  first-degree  mandaugbter,  unless  before 
the  fatal  shot  was  fired  they  had  withdrawn 
and  Bought  to  avoid  further  conflict,  and  the 
killing  was  then  done  in  self-defense.— Weather- 
holt  V.  State.  131  P.  185. 

8  78  (Okl.Cr.App.)  To  convict  of  manslaugh- 
ter in  the  second  degree,  It  is  not  necessary  to 
show  an  intent  to  kill,  bnt  it  is  sufficient  to 
show  an  unlawful  lulling.— Franklin  t.  State, 
Ul  P.  183. 

VIL  ETIDEHOE. 
(A)  PresnmptloM  and  Bmrden  ot  Pro«f. 

8  I5t  <Okl.Cr.App.)  Where  the  state  proves 
the  killing  without  showing  that  the  offense 
only  amounted  to  manslaughter,  or  any  (acts 
raising  a  reasonable  doubt  as  to  defendant's 
excuse,  the  burden  shifts  to  defendant  to  pro- 
duce testimony  raising  a  reasonable  doubt  aa 
to  such  excuse  under  Comp.  Laws  1900,  |  6864. 
-WUIiams  v.  State,  131  P.  179. 

(B)  AdmtBBlbllltr  1b  Oenerml. 

S  166  (Idaho)  In  a  prosecution  for  murder 
committed  in  an  attempt  to  commit  robbery, 
evidence  that  defendant  was  not  "broke"  as  the 
state's  evidence  tended  to  show  was  admissible. 
—State  T.  Allen.  131  P.  1112. 

8  166  (OkI.Cr.App.)  In  a  trial  for  the  murder 
of  a  girl,  evidence  of  the  relations  between  de- 
ceased and  defendant,  that  defendant  attempted 
to  have  an  abortion  performed  on  deceased,  and 
that  he  had  become  estranged  from  his  wife, 
held  admh»ible  to  pnve  motive.— Miller  v. 
State*  131  P.  717. 

<B!)  Wclslit  MiA  8iifllcl«iier. 

8  234  (Okl.Cr.App.)  Evidence  held  sufficient, 
thoueh  circumstantial,  to  sustain  a  conviction  of 
murder.— iMiller  v.  State,  131  P.  717. 

8  253  (N.M.)  Evidence  held  to  warrant  a  con- 
viction of  murder  in  the  first  degree.-^tate  v. 
Oranado,  131  P.  497. 

8  254  (Cal-App.)  Evidence  held  to  sustain  a 
conviction  of  murder  in  the  second  degree. — 
People  T.  Lopez,  131  P.  101. 

Vm.  TRIAI.. 
(C)  luHtractlOn*. 

8  288  (Kan.)  Where  the  issue  was  whether 
defendants  or  one  B.  fired  the  fatal  shot,  an 
instruction  that  the  Jury  had  nothing  to  do 
with  the  charge  against  B.  was  misleading  in 
the  use  of  the  word  "chaise,"  since  it  might 
be  taken  to  refer  to  the  evidence  as  to  B.'s 
guilt  and  not  merely  to  the  information  against 
him.— State  v.  Alexander,  131  P.  189. 

1 308  (N.M.)  Where,  on  a  trial  for  murder 
in  the  first  degree,  there  are  no  facts  or  cir- 
cumstances iu  evidence  reducing  the  offense  to 
murder  in  the  second  degree,  the  court  is  not 
authorized  to  instruct  as  .to  murder  in  the  sec- 
ond degree.— Sute  v.  Granado,  131  P.  497. 

X.  APPEAL  Ain>  ERBOS. 

1339  (Idaho)  In  a  prosecution  for  murder 
with  intent  to  rob,  exclusion  of  evidence  that 
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defendant  was  not  "hard  up  and  broke**  as 
tending  to  show  want  of  motive  was  not  preju- 
dicial to  defendant.— State  v.  Allen,  m  P. 

lll'i. 

1340  (OId.Or.App.}  Where  the  evidence  did 
not  justify  a  eonvletion  of  so  low  a  degree  aa 
second-degree  manslaughter,  a  defendant  con- 
victed thereof  cannot  complain  that  the  court 
charged  the  law  aa  to  such  degree.— Weather- 
holt  V.  State,  131  P.  185. 

8  342  (CaLApp.)  Where  the  evidence  justi- 
fied a  verdict  of  murder  in  the  second  degree, 
defendant  could  not  claim  that,  If  testimony 
of  a  certain  witness  was  true,  defendant  was 
guUty  ot  murder,  since  a  defe&mnt  cannot  com- 
plain because  the  verdict  Is  more  favorable  to 
him  than  the  evidence  warrants.— -People  v.  Lo- 
pez, 131  P.  104. 

8  342  (OkLCr.App.)  Where  the  court  submits 
the  issue  of  manslaughter  in  the  second  degree 
of  which  accused  is  convicted,  where  the  law 
and  facts  make  the  crime  murder  or  man- 
slaughter  in  the  first  degree,  being  error  in 
defendant's  favor,  was  harmless. — steward  v. 
State,  131  P.  725. 

XI.  SENTENCE  ANB  PUNISHBCEirT. 

8  354  (Okl.Cr.App.)  The  protection  of  female 
puritjr  requires  that  men  who  seduce  young 
and  inexperienced  girls  and  then  mnrder  them 
to  cover  up  their  own  infamy  should  receive 
the  most  severe  possible  pnoIshment^Miller  t. 
State.  131  P.  717. 

HORSE  RACING. 

See  Gaming,  8  1. 

HOSPITALS. 

8  7  (Cal.App.)  It  was  as  much  the  duty  oi  a 
nurse  in  a  hospital  dealing  with  an  uncon- 
scious patient  unable  to  care  for  himself  in 
applying  hot-water  bags  to  observe  the  effect 
of  such  application  as  to  test  the  temperature 
of  the  water  before  appijring. — Williams  t. 
Pomona  Valley  Hospital  Ass'n,  131  P.  888. 

8  8  (Cal.App.)_  Under  complaint  alleging  that 
patient  was  injured  by  the  careless  and  negli- 
gent manner  hi  which  a  nurse  placed  hot-water 
bags,  instmctiona  that  there  could  be  no  re- 
covery if  the  injuries  resulted  because  the  hot- 
water  hag  was  too  hot,  and  that  if  she  was  not 
negligent  in  applying  the  hot-water  bag,  what 
afterwards  happened  could  not  show  negligence, 
held  erroueouB  in  view  of  Code  Civ.  Proc.  | 
451!.— Williams  v.  Pomona  Valley  UoapitaJ 
Ass'n.  1^1  P.  888. 

HOURS  OF  LABOR. 

See  Ikbtster  and  Servant,  8  18. 

HUSBAND  AND  WIFE. 

See  Action,  8  50 ;  Descent  and  Distribution,  | 
62;  Divorce;  Executors  and  Administrators, 
SS  17,  6^  326,  327 ;  Frauduleht  Conveyances, 
I  95;  Indians,  |  18;  Marriage;  Stipula- 
tions; Witnesses,  8|  62,  60,  6^78,  m  195^ 

n.  MABHIAOE  SETTLEHEHTS. 

8  30  (Kan.)  A  written  agreement  by  a  hus- 
band and  wife  after  marriage  similar  to  an  an- 
tenuptial oral  agreement  providing  that  the 
liusband,  if  the  survivor,  should  receive  nothinc 
of  the  wife's  estate,  held  valid,  though  it  did 
not  recite  or  refer  to  the  oral  agreement.— Eb- 
erhart  v.  Rath,  131  P.  604. 

A  postnuptial  written  agreement  providing 
that  the  husband  should  receive  nothing  of  the 
wife's  estate,  if  she  died  first,  and  that  she 
should  receive  the  sum  of  |l,00O  only  of  his 
estate  if  he  died  first,  held  valid,  thou^  it  does 
not  refer  to  an  antennptbil  oxu  aczMmeat  of 
like  import.— Id. 
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Ti.  Aonom. 

1 239  (Wash.)  Where  a  purchaser  of  corporate 
stock  for  which  he  conveyed  real  estate  to  one 
of  two  parties  associated  in  the  traosactitni 
obtained  a  judgmeDt  for  rescission  for  fraad, 
a  personal  Judsment  against  the  wife  of  the 
grantee,  who,  with  the  grantee,  had  mortgaged 
the  land  to  a  third  person,  held  erroneoos.— Mc- 
Feran  v.  Shoemaker,  181  P.  1126. 

VTL  OOKMUHITX  PBOPEHTT. 

1267  (AHs.)  Under  GIt.  Code  1901.  par. 
8104,  providing  that  personal  property  of  the 
commanity  estate  may  be  disposed  of  by  the 
husband  only,  a  chattel  mortgage  on  such  prop- 
erty given  by  the  wife  to  secnre  a  note  issued 
by  her  in  her  own  name  hut  as  her  husband's 
agent  is  unenforceable.— Richards  v.  Wamekros, 
131  P.  154. 

1 274  (CaLApp.)  Civ.  Code,  t  1380,  snbd.  8, 
relative  to  distribatton  of  commuiuty  prop- 
erty upon'  the  death  of  tiie  surviving  spouse 
intestate,  applied,  although  the  husband  who 
died  first  left  a  will  giving  all  of  his  estate  to 
the  wife.— In  re  Davidson^s  Estate,  ISl  P.  87. 

VXn,  flBPARATION   Ain>  SEPABATB 
UAnfTENAKOE. 

iZSSVi  (CaLApp.)  When  a  wife  baa  a  cause 
for  divorce,  she  may.  under  Civ.  Code,  f  137, 
sue  for  support  and  maintenance  without  ap- 
plying  for  a  divorce;  but  the  right  rests  upon 
the  existence  of  the  marriage  relation.— Simp- 
son V.  StmpMm.  181  P.  90. 

ICE. 

See  Municipal  Corporations,  |  771. 


IMPEACHMENT. 

Stated,  I  8;  Wltnei 

IMPUED  CONTRACTS. 


See  Account  Stated,  |  8;  Wltneasea.  H  821- 
400. 


See  Work  and  Labor. 

IMPRISONMENT. 

See  False  Imprisonment 

IMPROVEMENTS. 

See  Easements,  I  63;  Landlord  and  Tenant,  S 
157;  Mechanics'  Liens;  Municipal  Corpora- 
tions, H  271-638 ;  Negligence,  «  131. 

INCONSISTENCY. 

See  Pleading,  |  88;  Witnewea,  H  879-888. 

INCORPORATION. 

See  Municipal  Corporations,  |8  7-18. 

INDEMNITY. 

See  Prindpal  ud  Snre^. 

INDEPENDENT  CONTRACTORS. 

See  Master  aad  Servant,  i  316. 

INDIANS. 

See  I>eed8.  {  211 ;  Dower ;  Marriage. 

I  15  (OkL)  Where  a  Creek  freedman  select- 
ed an  allotment  under  Curtis  Bill,  |  11,  but 
died  before  the  adoption  of  the  origin&l  Greek 
treaty,  and  the  land  was  afterwards  allotted 
and  patented  to  her  heirs,  it  was  not  impressed 
with  homestead  character,  and  alt  restrlctiooa 
upon  alienation  were  removed  by  act  of  Con- 
sress  approved  April  21,  1904.— Woodward  v. 
De  Oraffenried.  iSl  P.  102. 


I  15  (OkL)  A  Creek  freedman  uadep*  18  years 
of  age,  although  a  married  woman,  cannot  con- 
vey her  allotment,  except  under  authority  of 
the  county  court.— Bruner  v.  Cobb,  131  P.  165. 

{16  (OkL)  Under  Act  Cong.  June  7,  1897, 
modifying  Act  March  2,  1806,  a  Qua  paw  Indian 
may  lease  bis  alloted  land  for  farming  purposes 
for  not  exceeding  three  years,  or  for  mining  or 
business  purposes  not  exceeding  ten  years,  with- 
ont  approval  of  the  Secretary  of  tne  Interior, 
except  where  he  ia  incompetent  to  properly  man- 
^  hia  allotment— Tidweli      Dobson,  ISI  P. 

An  assignment  of  royalty  due  under  a  mining 
lease  given  by  a  Quapaw  Indian  on  his  allot- 
ment 18  valid  under  Act  March  2,  1896,  as 
modified  by  Act  June  7, 1897.— Id. 

i  18  (OkL)  Where  a  Creek  freedman  selects 
an  allotment  under  the  Curtis  BilL  i  lit  and 
dies  before  the  adoption  of  the  original  Creek 
treaty,  the  Creek  law  of  descent  and  distribu- 
tion, and  not  the  Arkassaa  law,  governs  the  * 
descent  of  the  land.— Woodward  t.  De  Graff- 
euried,  131  P.  182. 

A  husband,  not  a  member  of  Ae  Creek  Na- 
tion, may  inherit  land  as  hia  wife's  heir  under 
the  Creek  law  of  descent  and  distribution.- Id. 

Where  a  Creek  freedman  selected  her  allot- 
ment under  Curtis  Bill.  {  11,  and  died  before 
the  adoption  of  the  original  Creek  treaty,  the 
fee  did  not  vest  in  her,  but  was  first  vested 
in  her  faeira  under  aectioQs  6  and  28  of  the 
original  Creek  treaty.— Id. 

i  18  (Okl.)  Under  Manaf.  Dig.  Ark.  %  2S31, 
relative  to  the  descent  of  a  new  acquisition,  an 
allotment  of  a  du^  enrolled  Greek  Indian,  who 
died  July  12,  1906,  after  receiving  her  patent 
not  being  a  new  acquidticHi  but  coming  to  her 
by  the  blood  of  her  tribal  parenta,  passed  to 
her  parents  who  to<A  full  title  to  the  exclusion 
of  her  brothers  and  sisters  all  of  full  blood.— 
Pigeon  V.  Buck.  131  P.  1083. 

INDICTMENT  AND  INFORMATION. 

See  Bank*  and  Banking,  I  21;   Larceny,  K 
28-40;  Perjury,  {  25. 

V.  BEQmSITES    AND  SUFFICIElfOT 
OF  AOOrrSATION. 

I  60  (Okl.Cr.App.)  An  indictment  is  sufficient 
if  the  offense  charged  is  clearly  set  forth  with- 
out repetition  in  such  manner  as  to  enable  a 
person  of  common  understanding  to  know  what 
is  intended.— Star  v.  State,  131  P.  542. 

1 7 1  (Okl.Cr.App.)  The  common-law  doctrine 
of  a  strict  cMiBtruction,  and  that  an  indictment 
should  be  certain  fn  every  particular,  is  not  in 
force  in  Oklahoma.—Price  v.  State,  131  P.  1102. 

Aji  Indictment  which  enables  a  person  of  com- 
mon understaoding  to  know  what  is  Intended, 
and  enables  the  defendant  to  prepare  bis  de- 
fense and  to  plead  a  judgment  in  bar  to  a  sub- 
sequent prosecution  for  the  same  offense,  is  snf- 
ficlent.— Id. 

{72  (GaLAppO  Any  one  of  the  acts  defined  . 
by  St  1011.  p.  V,  and  stated  dlaJunctiyely,  con- 
stitutes the  offense  of  pandering,  so  that  an 
information  aliegiog  one  or  more  of  such  acts 
was  not  defective  for  failure  to  allege  them 
all  conjunctively.— People  v.  Lawlor,  131  P. 
63. 

187  (OkLCr.App.)  In  an  indictment,  It  Is 
Bufflclent  to  allege  merely  that  the  offense  was 
committed  at  a  time  prior  to  the  filing  of  the 
indictment,  except  where  time  is  a  material  in- 
gredient of  the  offense— Star  v.  State,  131  P. 

fi  120  (Mont)  An  infoimation,  alleging  that 
accused  carried  on,  as  owner  and  proprietor,  a 
game  of  chance  for  money,  charges  a  violation 
of  Rev.  Codes,  {  8410,  punishing  gaming;  the 
term  "as  owner  and  proprietor"  being  lurplu*. 
age.-^Ute  t.  Tudor,  131  P.  632. 
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I  122  (Okl.Cr.App.)  That  the  complaint  aver- 
red that  the  MlliQg;  was  by  meBoe  of  a  ahot- 

Sn,  and  the  information  averred  that  it  was 
meaoa  of  a  Winchester  rifle,  is  a  sofflcient 
comiaiance  with  BUI  of  SlghtB,  f  17,  as  the 
means  by  which  the  offense  was  committed  ore 
not  a  conatitneat  element  of  the  crime  of  mur- 
der, and  the  variance  was  immateTfaL— Weath- 
erbolt  T.  SUte.  ISl  P.  185. 

TUX.  AMEHIXMEira. 

f  161  (Okl.Cr.App.)  Ad  infonnation  may  be 
amended  as  to  matters  of  substance  or  form 
after  a  plea  of  not  cnflty  has  been  entered  and 
before  trial  under  Wilson's  Rev.  &  Ann.  St. 
1908,  f  6307.— Cox  v.  State,  131  P.  1109. 

ZI.  WATVEB  OF  DEFECTS  AKD  OB- 
JEOTIONS,  AND  AIDER  BT 
TEBDXOT. 

1  196  (Mont)  Under  Bev.  Codes,  H  9157. 
9200,  0201,  9208.  providing  for  the  raising  of 
objections  to  informations  by  demurrer  dis- 
tinctly specifying  the  grounds,  where  accused 
fails  to  raise  questions  touching  the  form  of 
the  information  by  demurrer,  the  objections  are 
waived.— State  v.  Todor,  131  P.  «S2. 

INDORSEMENT. 

Se«  Bins  and  Notes,  f|  147,  170,  171,  182, 
246-296. 

INFANTS. 

See  Explosives ;  Guardian  and  Ward ;  Negli- 
gence. M  39,  134;  Parent  and  Child;  Wlt- 
neases,  i  ^ 

INITIATIVE  AND  REFERENDUM. 

See  Municipal  Corporations,  |  34. 

INJUNCTION. 

See  Appeal  and  Error,  {  920;  Corporations,  H 
320,  557;  Easements,  %  61;  Eminent  Do- 
main. I  274;  Ferries;  Judgment,  f  249; 
Landlord  and  Tenant,  Jl  172,  178;  Munici- 
pal Corporations,  U  SS&,  538;  Nuisance,  f 
72 ;  Trade-Marks  and  Trade-Names,  f  92. . 

t.  MATUBE  AHD  OBOUIVDB  IX  OEH- 
ERAIi. 

(A)  Natmre  ud  Form  of  Remedy. 

{5  (Colo.App.)  Evidence  held  to  warrant  a 
finding  that  a  bank  receiving  a  deposit  of  935 
issued  by  mistake  to  the  depositor  a  certificate 
ot  deposit  of  9315,  aathorizing  a  mandatory  in- 
junction to  compel  the  surrender  of  the  certi- 
ficate on  the  bank  offering  to  deliver  a  certif- 
icate for  the  true  amount  of  the  deposiL— John- 
son V.  First  Nat.  Bank,  131  P.  284.  ^ 

n.  SVBJEOTB  OF  PBOTEOTIOK  Ain> 
BELIEF. 

(B>  PBlilla  Ofllaen  and  Boards  aad  )in-> 
■lelpaUtles. 

{85  (Wash.)  Injunction  Ues  to  test  the  valid- 
ity of  police  regulations  and  ordinances  govern- 
ing hackmen  while  at  a  passenger  depot  in  a 
city ;  the  remedy  by  submission  to  arrest  and 
suing  for  damages  being  inadequate.— City  Cab, 
Carriage  &  Transfer  Co.  v.  Hayden,  131  P. 
472. 

(Q)  Pcraoaal  RlBhts  sad  DatlM. 

I  lOt  (Cal.)  The  maxim  that  what  a  man  may 
do  many  may  do  in  combination  is  not  univer- 
sally true ;  and  it  is  only  those  acts  which 
work  no  Invasion  of  rights  when  done  in  com- 
bination that  may  be  so  done. — Vallejo  Ferry 
Co.  V.  Solano  Aquatic  Club,  131  P.  864,  874. 

m.  VIOLATIOH  AHD  FUKISHMENT. 

1 223  (Cal.)  Petitioners  having  been  enjoined 
from  aasertinc  any  title  to  land  covered  by  a 


state  land  certificate,  invalidated  by  a  prior 
Judgment,  held  guilty  of  contempt  in  thereafter 
61ing  a  cross-complaint  In  the  subsequent  ac- 
tion, involving  the  land,  by  which  they  sonsht 
to  attack  such  original  judgment  directly.— Lake 
T.  Superior  Gonrt  in  and  for  Keni  Goanty,  131 
P.  37L 

f  226  (Cal.)  Where  an  attorney  filed  a  cross' 
complaint  in  violation  of  an  injunction,  and  in- 
sisted  on  maintaining  it  after  his  attention  was 
called  to  t^ie  injunction,  his  contumacious  con- 
duct was  not  excused  by  the  fact  that  he  over- 
looked the  injunctive  provisions  of  the  decree 
when  he  filed  the  cross-complaint — ^Lake  v.  Sn- 
perloT  Conrt  in  and  for  Kern  County,  181  P. 
371. 

f  228  (CaL)  Where  certain  claimants  nnder  a 
state  land  certificate  were  enjoined  from  making 
any  further  claim  therennder,  a  successor  in 
interest  of  one  of  such  claimants  waa  bound  by 
the  judgment  and  punishable  for  contempt  in 
violating  it.— Lake  v.  Superior  Gonrt  in  and 
for  Kern  County,  131  P.  371. 

1230  (Cal.)  A  proceeding  to  punish  for  con- 
tetnpt  any  violation  of  an  injunction  may  be 
properly  initiated  by  citation.— I^ke  v,  Superior 
Court  in  and  for  Kern  County,  131  P.  371. 

1 230  (Cal.)  Under  Code  Civ.  Proc.  {  1209, 
declaring  disobedience  of  orders  of  court  con- 
tempt, where  petitioner  was  enjoined  from  oper- 
ating its  ferry  service  its  violatioa  of  the  in- 
junction, on  several  days  though  continuous, 
constituted  separate  contempts  which  might  be 
punished  as  Bach.~Solano  Aquatic  Club  t.  Su- 
perior Court  of  Solano  County,  131  P.  874. 

zz.  WBONOFVK  umnroTXOH. 

1 261  (Wa^.)  A  aublease  fumisbes  no  basis 

for  measuring  the  damages  sustained  by  the 
tenant  from  an  injunction  against  such  sub- 
lease, unless  the  original  lease  was  made  in 
contemplation  of  a  sublease,  so  that  evidniee 
of  such  damages  is  inadmissible.— 'Tennea  t. 
American  Bldg.  Co.,  131  P.  201. 

INNKEEPERS. 

See  Idcenses,  f  9. 

INSANE  PERSONS. 

See  Eridence,  I  408^;  JiUT.  1  25;  Statutes, 
H  107,  111,  141.  ™  •  • 

I.  DiBABizjTiEa  nr  gekebai.. 

52  (Cal.)  Evidence,  in  proceedings  for  the  ap- 
ntment  of  a  guardian  for  one  claimed  to  be 
mentally  incompetent,  held  to  sustain  a  finding 
that  the  alleged  incompetent  because  of  old  age 
and  mental  weakness,  was  unable,  unassisted, 
to  properly  manage  himself  and  property. — In 
re  Cobum,  131  P.  852. 

n.  INQ1TXIITIOKS. 

i  12  (Cal-App.)  The  affidavit  or  complaint  for 
arrest  of  a  person  for  examination  aa  to  hi* 
sanity  hHd  to  oet  forth  not  a  mere  conclummi. 
but  some  description  of  his  acts,  conduct,  or 
condition,  ss  required  by  Pol.  Code,  I  2168, 
so  as  to  give  the  court  Jurisdiction  to  imue  Ute 
warrant  of  arrest. — HaU  v.  Superior  Court  in 
and  for  Orange  CoDDty,  181  P.  S21. 

i  27  (Kan.)  An  appeal  may  be  taken  from  a 
decision  of  the  probate  court,  under  Gen.  St 
1909,  f  4802,  adjudging  a  person  of  feeble  mind 
snd  sppointing  a  guardian  for  him.— Aid's  Es- 
tate v.  Appling,  131  P.  569. 

m.  OUABDIAHSHIP. 

130  (Cat.)  The  inability  aathorizing  the  ap- 
pointment of  a  guardian  for  one  mentally  la- 
competent  under  Code  Civ.  Proc.  S  1767,  and 
St.  1891,  p.  68,  defining  "mentally  incompetenC 
"incapable."  etc.,  as  used  in  the  statute,  means 
any  person  who,  by  reason  of  old  age,  etc.,  is 
unable  to  properly  manage  and  cue  for  himaeU 
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or  property,  meaiA  mental,  ratter  than  physical, 
inabnity.-In  re  Cobnrn.  131  P.  SB2. 
'  lender  Cod*  Civ.  Proc.  S  1763.  providihs  for  a 
bearing  on  an  incompetent's  inability  to  manage 
his  property,  section  1764,  authorizing  the  ap- 
pointment of  a  guKrdian  if  he  ia  incapable  of 
taking  care  of  hunself  and  managing  hia  prop- 
erty, and  section  1767,  defining  an  incompetent 
as  one  unable  to  manage  and  care  for  bUnaelf 
or  his  property,  .it  need  not  be  shown  to  au- 
thorize the  appointment  that  the  ■  incompetent 
cannot  take  care  of  his  person. — Id. 

{ 33  (Cal.)'  Petition  for  the  appointment  of  a 
guardian  for  an  incompetent,  which  alleged  that 
be  was  "mentally  incompetent  to  manage  his 
property,"  held  sufficient  under  the  direct  pro- 
Tiaions  of  Code  Civ.  Proc.  |f  1763,  1764,  frre- 
apectiTe  of  section  1767. — In  re  Cobam,  l31  P. 
352. 

i  34  (Cal.)  The  court  may  select  a  proper  per- 
son to  act  aa  guardian  of  an  insane  or  mentally 
incompetent  person,  whether  he  is  a  stranger 
to  the  incompetent  or  not;  it  not  being  neces- 
sary to  appoint  incompetent'a  wife.— In  re  Co- 
burn,  131  P.  352. 

INSOLVENCY. 

See  Baukmptcy;  Banks  and  Banking,  {|  77, 
'  106;  Corporations,  H  644r-fi07. 

INSPECTION. 

See  Corporations,  }  181. 

INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  M  772-829;  Homi- 
cide, IS  288,  308;  Trial,  fS  191-296. 

INSTRUMENTS. 

See  Bilb  and  Notes. 

'  INSURANCE. 

See  Appeal  and  Erwr.  H  1047,  1048;  Bflls 
and  Notes,  i  92;  Bvidence,  H  211,  258,  906; 
Trial.  S  261. 

TL  INSiniAirCE  OOMPAimS. 

'  <A)  stock  CompaiklM. 

S  33  (Or.)  A  resolution  of  the  stocfcholdera  and 
directors  of  a  Ufe .  insurance  company  that  cer- 
tain aecaritiea  of  a  fixed  ralue  of  the  tiompany 
shall  constitute  its  capital  set  apart  as  a  basis 
of  credit  for  policy  holders  and  creditors  con- 
verts the  assets  into  cash  capital  within  L.  O. 
L.  i  4610,  prohibiting  insurance  companies  from 
doing  business  until  they  shall  have  a  paid-up 
cash  capital  equal  to  a  specified  sum.— Union 
Pac.  iJfe  Ins.  Co.  t.  Feiguaon,  181  P.  1012. 

(B)  Mataal  Coaspavlea. 

1 60  (Wash.)  Where  m  mutual  fire  insurance 
company  wrote  a  large  amount  of  insurance  on 
the  faith  of  a  guaranty  contract,  the  subscribers 
to  such  guaranty  were  estopped  to  deny  their 
liability  thereunder,  on  the  ground  tliat  it  was 
invalid,  for  fire  loaaea  falling  within  its  terms.— 
McConaugby  t.  Juvenal,  m  P.  851. 

An  insurance  company  was  without  power  to 
release  a  subscriber  to  a  guaranty  contract  cre- 
ated for  the  payment  of  fire  losses,  where  there 
was  a  large  amount  of  outstanding  insurance 
written  upon  the  faith  of  such  guaranty.- Id. 

m.  nrsuKAHOE  aoemts  amu 

BROKERS. 

(A)  AveBcr  tar  laaamr. 

i  84  (Cal.App.)  An  insurance  agent  woifcing 
under  a  contract  providing  for  return  of  com- 
missions retained  by  him  from  premiums  on 
policies  afterwards  canceled  was  liable  for  such 
commissions,  irreapective  of  whether  the  poli- 
cies were  canceled  before  or  after  the  temuna- 


tion  of  Us  agency.— National  Union  Vixf  Ins. 
Co.  V.  Nason,  131  P.  756. 

V.  THE  OOHTRAOT  IN  OEMEBAI*. 
(A)  Nature.  BcQvlaltea,  «md  Talldltr* 

i  130  (Wyo.)  A  note  given  for  the  first  pre- 
mium on  an  insurance  policy  was  not  collect- 
ible where  the  applicant  canceled  fala  aprtica- 
tion  before  acceptance  by  the  tnanrer.— Wheel- 
oek  T.  Clark.  131  P.  85. 

(B)  COMtnietlov  rad  0»*i«tl«B* 

f  147  (OkL)  Where  insured  reddes  and  the 
policy  is  signed,  delivered,  and  the  premiums 
paid  in  Oklahoma,  it  is  governed  by  the  laws 
of  Oklahoma,  though  the  insurer  ia  a  foreign 
corporation  and  the  policy  was  executed  at  its 
home  oIllce^-^Tontiuental  Casualty  Co.  t.  Owen, 
131  P.  1084. 

IX.  ATOIDAHOEOF  PQUOT  FOBKIS- 
REPBESXirrATIOJI,  tRAUD,  OR 
BREACH  OF  WARRAlfTT  OR  OOE^ 
BinON. 

(A)  Ground*  in  Oencral. 

1250  (Okl.)  Comp.  Laws  1909,  |  3784,  pro- 
viding that  statements  In  an  application  for 
Insnrance  shall  he  deemed  representations  and 
not  warranties,  is  within  the  police  power  of 
the  state.— Continental  Casualty  Co.  v.  Owen, 
131  P.  1084. 

The  requirement  of  Comp.  Laws  1000, 1  3784, 
that  statements  In  ttie  Insnred's  application 
must  be  construed  as  representatloiia  and  not 
warranties  cannot  be  evaded  by  indorsing  such 
statements  upon  the  policy,  which  also  contains 
a  provision  stating  tliat  it  is  issued  in  eoDoidera- 
tlon  of  auch  statements,  each  of  whldi.  the  in- 
sured worranta  to  be  complete  and  true.— 14. 

||  2S6  (Okl.)  A  misrepresentation  in  an  ap>- 
plicatiou  for  an  insurance  policy  renders  the 
policy  void  on  the  ground  of  fraud. — Owen  v. 
United  SUtes  Surety  Co.,  131  P.  1091. 

1267  (Okl.)  Noncompliance  with  a  warranty 
in  an  application  for  msurance  operates  as  an 
express  breach  of  contract. — Owen  T.  United 
States  Surety  Co.,  181  P.  lOSl. 

Z.  FORFEITURE  OF  POUOT  FOR 
BREACH  OF  PBOlOtSORT  WAR- 
RAlfTT, COVEKAKT,  OR  OOEDX- 
TION  SnBSEQUEllT. 

(B)  Hnttcrs  Il«l«tln«  t«  Fvo»evtr  or 
forest  inanrod* 

1 335  (Okl^  An  unjnstiflaUe  bKocta  of  the 
iron  safe  and  inventory  clauses  in  fire  Insurance 

Eolicies  will  prevent  recovery. — Western  Nat 
,ife  InE.  Co.  V.  WIIliamson-HalBel^F^a■ier  Co., 
131  P.  601. 

That  inventories  and  books  kept  by  the  insur- 
ed as  required  by  the  policy  have  been  lost  with- 
out negligence  or  design  of  the  Insured  will  not 
bar  recovery  on  the  policy.— Id. 

XII.  RISKS  ARB  OAUSE»  OF  LOSS. 

(C)  Gnarantr  and  Indemnity  Insnmneo. 

1430  (Wash.)  A  fidelity  bond  protecting 
against  pecuniary  loss  by  any  act  of  "larceny 
or  embezzlement  of  plaintitTs  employ^  would 
not  include  loss  from  poor  business  judgment 
exercised  by  the  employ^  resulting  in  her  be- 
coming indebted  to  plaintiff  berand  an  agreed 
amount.— John  Lee  Clarke  v.  Fidelity  &  Eto- 
posit  Co.  of  Maryland,  131  P.  468. 

xvm.  ACTioirs  or  policies. 

1633  (Or.)  A  complaint  in  an  action  upon 
an  Insurance  policy  on  a  horse  Aeld  to  suf- 
ficiently aver  an  insurable  interest.— Martin  v. 
National  Live  Stock  Ina.  Ass'n,  131  P.  511. 
,  f  639  (Or.)  In  an  action  on  an  insurance  pol- 
icy, a  complaint  which  avarred  a  loss  under  the 
terms  of  the  policy  Md  sufficient,  though  not 
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negatlTiog  defenses.— MartlD  t.  NaHonal  Live 
Stock  Ins.  Ass'n.  IBl  P.  Sll. 

1646  (Okl.)  - tinder  Comp.  Laws  190e.  f  3784, 
providins  that  statements  in  an  application 
for  Insurance  procured  without  medical  exam- 
ination sliall,  in  the  absence  of  fraod,  be  deem- 
ed representations  and  not  warranties,  the  bar* 
den  is  on  the  insurer  to  prove  that  snch  state- 
ments are  wiUfull;  false  or  misleading.— Con- 
tinental Casualty  Co.  v.  Owen,  131  P.  1084. 

f  046  (OkL)  Under  Comp.  Laws  1900.  |  3784, 
the  burden  of  proving  the  materiality  of  a 
misrepresentation  or  concealment  in  the  appli- 
cation for  insurance,  as  well  as  the  fraudulent 
intention  of  the  insured,  is  upon  the  insurance 
company,  and  is  not  shifted  by  allowing  that  the 
insured  made  an  antme  answer  conceniiitg 
other  insurance.— Owen  r.  United  States  Sure- 
ty Co.,  13X  P.  lOBl. 

I  655  (OkL)  Comp.  laws  1900,  {  3784,  as  to 
representations  made  in  the  Insurance  applica- 
tion, does  not  exclude  proof  that  atatementa 
made  in  the  application  were  willfully  false, 
fraudulent,  or  misleadina  by  the  introdaction  of 
the  application,  even  where  the  policy  contains 
no  reference  tbereto.~Oontinental  Casualty  Co. 
T.  Owen,  131  P.  1084. 

1 668  (Okl.)  The  questions  of  the  falsity  of 
statements  contained  in  an  insurance  policy  and 
of  the  applicant's  Intent  in  making  them  are 
ordinarily  for  the  jury.— Continental  Casualty 
Co.  T.  Owen,  131  P.  1084. 

Under  the  evidence  In  an  action  on  an  acci- 
dent insurance  policy,  held  a  question  for  the 
jury  whether  insured  was  suffering  from  a  "de- 
fect in  the  body,"  within  the  meaniiw  of  that 
phrase  in  his  statement  indorsed  on  the  policy. 
—Id. 

XX.  MUTUAIi  BENEFIT  IMSTmANCB. 
(A)  Corporation  amA  AasiiolatlonB. 

{  693  (Colo.App.)  The  rules  of  benefit  Insuiv 
ance  societies,  providing  such  discipline  as 
will  enable  them  to  promptly  collect  their  dues 
and  meet  their  obligations,  will  be  enibrced  by 
the  courts.— Grand  Lodge  A.  O.  U.  W.  of  Colo- 
rado V.  Taylor,  131  P.  783. 

f  695  (Or.)  The  clerk  of  tbe  local  circle  of  a 
benefit  insurance  society,  in  receiving  and  for- 
warding assessments  from  members,  acted  as 
Uie  agent  of  the  society ;  the  character  of  the 
duties  performed,  rather  than  any  declaration . 
in  the  by-laws,  determining  tbe  question  whether 
she  is  tbe  agent  of  the  society' or  of  the  mem- 
ber.—Patton  T.  Women  of  Woodcraft,  181  P. 
621. 

(D)  Forteltvrw  or  •vapeBSlon. 

8  755  (Or.)  An  apparent  default  in  the  pay- 
ment of  assessments  by  a  member  was  waived 
by  a  benefit  Insurance  society  by  the  subse- 
quent receipt  and  acceptance  of  such  assess- 
ments and  ue  collection  and  retention  of  sub- 
sequent assessments.— Patton  v.  Women  of 
Woodcraft,  131  P.  S21. 

(IT)  Aetloaa  for  Beneflta. 

f8l7  (Or.)  In  an  action  on  a  benefit  certifi- 
cate, where  defendant  pleaded  that  the  member 
was  suspended  for  the  nonpayment  of  certain 
assessments  and  not  reinstated,  defendant  as- 
sumed the  burden  of  showing  that  such  assess- 
ments were  not  paid  prior  to  the  member's 
death.— Patton  v.  Women  of  Woodcraft.  131  P. 
521. 

}  825  (Or.)  Where  benefit  insurance  society 
claimed  that  member  was  suspended  for  non- 
payment of  assessments,  but  the  undiepoted  evi- 
dence showed  the  acceptance  of  such  assess- 
ments before  the  death  of  tbe  member,  a  ver- 
dict for  plaintiff  was  properly  directed. — Patton 
V,  Women  of  Woodcraft.  131  P.  521. 

INTENT. 

See  Z>omlcile ;  Evidence,  {  151 ;  Principal  and 
Surety,  |  B9;  Wills,  |  448. 


INTEREST, 

See  Alteration  of  Instruments;  BiDa  and 
Notes,  II  580,  634;  Master  and  Servant.  | 
71;  Mechanics' Liens,  f  161 ;  Powers;  PHn- 
cipal  and  Agent,  |  34 ;  Principal  and  Saretj, 
H  73,  166;  Usury;  Witnesses,  f  872. 

X.  HIOHTS  AHDUABIZJTXES  UK 

OENEBAIi. 

I  17  (CaLApp.)  Civ.  Code,  |  1919,  provid- 
ing that  in  a  writing  by  which  a  debt  is  se- 
cured the  parties  may  affree  that  overdue  in- 
terest shall  irself  bear  Interest,  does  not  pre- 
vent interest  included  in  an  account  stated  be- 
ing compounded  without  an  agreement  in  writ- 
tag.^t&inson  r.  Golden  Gate  Tile  Co.,  131 

n.  BATE. 

1 34  (CaLApp.)  Civ.  Code,  1  1917,  nroviding 
uat  an  express  contract  in  writing  la  neces- 
sary to  fix  interest  in  excess  ot  7  per  cent.,  does 
not  apply  to  interest  included  In  and  agreed 
to  upon  an  account. — Atkinson  v.  (Mdu  Gate 
Tile  Co.,  131  P.  107. 

m.  TZME  Ain>  GOMFUTATIOH. 

S  47  (W ash.)  Interest  was  properly  allowed 
on  tbe  amonnt  found  due  plaintiff  from  the 
time  the  acticm  was  filed,  in  an  action  on  a 
bond  for  tlie  construction  of  a  bnUdlng  to  be 
constructed  for  plaintUL— EHera  Mnaic  Honae 
V.  Hopkins,  131  P.  838. 

INTERPRETATION. 

See  Bills  and  Notes,  |  120;  Cafrien,  |  51; 
Contracts,  ||  153-198;  Principal  and  Agent, 
i  97:  Principal  and  Surety,  i  69;  Vendor 
and  Purchaser,  |  48;  Wills,  H  448-^1, 

INTERPRETERS. 

See  Grimtnal  Law.  i  642. 

INTERSTATE  EXTRADITION, 

See  Bxtradition. 

INTOXICATING  LIQUORS. 

See  Criminal  Law,  f  200;  Judgment,  |  648; 
Municipal  Corporations,  H  112,  183. 

I.  POWER  TO  OOMTBOXi  TRAFFIO. 

I  I  (CaLApp.)  The  sale  of  spirituous  liqoon 
Is  subject  to  regulation  under  the  police  power, 
there  bdng  no  vested  right  in  any  one  to  engue 
in  diat  baslnesa.— Onul  t.  McAllater,  131  P. 

33a 

I  10  (CaLApp.)  Under  Const  art.  11,  S  11, 
authorizing  a  city  to  enforce  police  regulatioDs 
and  under  ordinances  regulating  the  sale  (tf  in- 
toxicating lignon,  the  qneadon  wliether  a  li- 
cense ahail  Issue  to  retail  liqnon  keU  entirely 
under  the  control  of  the  city  counciL— Quasi  v. 
McAlieter,  131  P.  336. 

I  10  (Colo.)  Rev.  St  1908.  S  6626,  par.  53, 
authorizing  towns  to  prohibit  any  offensive  or 
unwholesome  bnsiness,  does  not  apply  to  salea 
of  intoxicating  Itqnors.— Wolfe  t.  Abbott,  181 
P.  38a 

IV.  LIOENSES  AHD  TAXES. 

i  45  (Or.)  Since  in  amending  by  initiative  the 
charter  of  the  city  of  Woodburn  on  April  27. 
1909,  chapter  10,  |  2,  of  the  charter,  as  amend- 
ed by  the  Ijegislature  February  7,  1809  (Sp. 
Lam  1800,  p.  626)  requiring  "two  or  mora 
sufficient  sureties"  on  liquor  bonds,  was  copied 
without  diange,  it  is  not  to  be  legaraed  as  a  new 
statement  of  the  law,  and  is  controlled  by  Lawa 
1899,  p.  193,  enacted  February  20,  1^,  pro- 
viding that  where  a  sarety  company  executes  a 
bond  there  Is  a  full  compliance  wHh  any  law. 
charter,  or  ordinance,  atn^iuiiny  tliat  aoch 
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bond  be  signed  by  one  or  more  lareties. — Oity 
of  Woodburn  t.  Aplin.  131  P.  516. 

199  (Cal.App^  Under  Act  March  2S.  1909 
(St.  iwQ,  p.  722),  an  apirflcation  for  a  liquor 
liceDse  held  improperly  granted,  where  the 
place  was  situated  more  than  one  mile  outside 
the  limits  of  an  incorporated  cit;  and  within 
four  miles  of  a  camp  of  men  engaged  In  work- 
ing on  public  improTementa. — Great  Western 

?'ower  Co.  t.  Board  of  Sup'n  of  Flnibas  Coun- 
y,  131  P.  88. 

i  64  (Cal.App.)  Under  an  ordinance  requir- 
ing an  application  for  a  license  to  retail  in- 
toxicating iiqnors  to  present  to  tiie  city  council 
a  petition  stating  the  names  of  applicants,  etc.. 
an  application  signed  "Ousii  Bros.,  by  C.  Gus- 
zi."  is  insuffident^uni  t.  HcAllster,  131  P. 
336. 

1 74  (GaLApp.)  Writ  of  mandate  will  not  is- 
sue to  compel  city  officers  to  Issue  a  license  to 
Bell  Intoxicating  liquors  where  payment  or  ten- 
der of  the  license  fee  prescribed  by  ordinance, 
a  condition  precedent  to  the  licMue.  is  not  al- 
leged.-Uuzzr  v.  McAlister.  131  P.  386. 

176  (CaLApp.)  The  action  of  county  com- 
missioners  in  granting  a  liquor  license  is  a  Ju- 
dicial act  reviewable  on  certiorari. — Great 
Western  Power  Co.  v.  Board  of  Sup'rs  of  Plu- 
mas County.  131  P.  88. 

§87  (Or.)  In  an  action  on  a  li<juor  dealer's 
bond  given  in  connection  with  a  license  to  do 
busineas  in  a  certain  place,  and  conditioned  top 
th^  keeping  of  an  orderly  house  and  compliance 
with  law.  etc.,  vlolaUtMis  9t  law  at  that  par- 
ticular place  must  be  shown  to  render  the  sure- 
ty liable.— City  of  Woodburn  v.  Aplin,  131  P. 
516. 

I  88  (Or.)  In  an  action  on  a  liquor  dealer's 
bcoid  f6r  sale  to  a  minor,  pToceedlngB  in  the 
recorder's  court,  wherein  defendant  pleaded 

guilty  to  the  charge  on  the  same  facts,  except 
that  the  place  of  the  sale  was  charged  to  have 
been  within  the  city,  and  not  at  defendant's 
idace  of  business,  are  competent  evidence  to 
show  at  least  the  sale,  on  the  same  footing  aa 
any  other  oral  admission.— City  of  Woodburn  v. 
Aplin,  131  P.  616. 

In  an  action  on. a. liquor  dealer's  bond  given 
in  connection  with  a  license  to  do  business  at  a 
certain  place,  evidence  Arid  to  warrant  a  finding 
that  the  breach  complained  of  was  committed 
at  such  place. — Id. 

In  an  action  on  a  liquor  dealer's  bond,  evi- 
dence held  sufficient  to  warrant  a  finding  that 
defendant  allowed  a  minor  to  loiter  in  bis  place 
of  business. — Id. 

In  a  suit  on  a  liqaor  dealer's  bond,  the  ad- 
mission of  the  recoros  of  the  common  council  de- 
claring a  forfeiture  of  the  bond  was  not  errone- 
ous, where  such  forfeiture  had  been  alleged  in 
the  complaint  and  admitted  by  the  answer.— Id. 

VI.  OVFBNVBM, 

i  132  (Wash.)  Since  Rem.  ft  Bal.  Code,  | 
0278,  makes  the  keeping  and  maintaining  of  a 
place  for  the  wrongful  sale  of  intoxicating  liq- 
uors a  nuisance,  while  section  6304  makes  the 
place  where  the  liquors  are  wrongfully  kept 
for  sale  a  nuisance,  the  two  sections  are  not 
repugnant;  and  hence  the  latter  does  not  re- 
peal the  former.— State  v.  Hatch,  131  P.  1130. 

Vm.  CBIKZHAX.  PBOBEOVTXOHI. 

{236  (Okl.Cr.Apn.)  The  payment  of  the  spe- 
cial tax  required  of  liquor  dealera  by  the  Umt- 

ed  States  constitutes  prima  facie  evidence  of 
the  intent  during  the  term  of  the  license  to 
violate  the  prohibitory  law.— Greenwood  v. 
State,  131  P.  940. 

X,  ABATEKEirr  AND  mJUNOTIOK. 

1299  (Colo.)  Rev.  St  1908,  |  6626,  par.  45, 
is  not  self-exetMiting,  and  the  power  tbereln 
conferred  to  declare  and  abate  nuisances  can  be 


exercised  <Hiily  through  an  ordinance;  and  hence 
a  police  ma^trate  could  not  order  a  nuisance 
abated  where  there  was  no  ordinance  providing' 
for  Its  abatement.- Wolfe  v.  Abbott,  131  P. 
386. 

f  260  (Colo.)  Under  Rev.  St  1908,  S  6525. 
pars.  18,  45,  the  sale  of  liquor  within  one  mile 
of  the  boundaries  of  a  town  contrary  to  an  or- 
dinance of  the  town  can  be  punished  only  by 
a  fine,  and  not  by  abating  it  as  a  nnisance^ 
Wolfe  V.  Abbott,  131  P.  S86. 

If  Rer.  St  1S08,  |  662B,  par.  63.  relative  to 
prohibiting  an  olfennve  or  unwholesome  busi- 
ness ontside  the  boundaries  of  a  town,  applies 
to  liquor  selling,  a  town  cannot  abate  such 
sales  as  a  nuisance,  but  can  only  prohibit  them, 
and  enforce  the  prohibition  by  fine  and  Im- 
prisonment— Id. 

Tlie  mere  sale  of  or  keephig  for  sale  in- 
toxicating liquors  Is  not  a  noisanoe  per  se.— 
Id. 

Zn.  BZOHTS  OF  FROPEBTT  AMD 
OOWntAOTS. 

i327  (Wash.)  Where  defendant  executed  a 
note  to  plaintiff  for  part  of  the  price  of  a  liq- 
uor business  tietoiiging  to  a  mmor  who  waa 
indebted  to  plaintiff  tor  liquors  sold  to  Um  In 
violation  of  Rem.  ft  Bal.  Code,  |  2963,  the 
consideration  of  the  note  was  not  the  liquor 
sold  to  the  minor,  but  the  transfer  of  the  busi- 
ness, and  was  not  therefore  illegal.— Lackaff  v. 
Hina,  131  P.  m 

INTOXICATION. 

See  Master  Utd  Servant,  S  247. 

INVENTORY. 

See  Executors  and  Adminlstraton,  i  66. 

IRON  SAFE  GUUSL 

See  Insurance,  |  836. 

IRRIGATION. 

See  Waters  and  Water  Courses,  U  2J.  1B6, 

168%,  2267263. 

ISLANDS. 

See  Navigable  Waters,  ||  37.  42. 

ITINERANT  MERCHANTS.  ' 

See  Iiicenses,  i  7. 

JOINDER. 

See  Action,  K  45-60. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

JOINT  TORT-FEASORS. 

See  Torts,  }  22. 

JUDGES. 

See  Justices  of  the  Peacei 

X.  AFPOnrTMEHT.  QUAIJFXOATIOK, 
AMD  TEMUBB. 

I  1 1  (Colo.)  The  mere  tact  that  one  county 
Is  detacbed  from  one  Judldal  district  and  at- 
tached to  another  will  not  remove  the  judges  of 
either  of  the  districts ;  the  same  still  remain- 
ing duly  constituted  districts.— In  re  Senate 
Resolution  No.  9,  131  P.  257. 

n.  IPECZAX  OB  SUBSTITUTE 
JUDOES. 

1 15  (Mont)  A  district  judge  disqualified'  to 
bnr  an  election  contest  was  authonsed  to  csJl 


m  eases  in  Dee.  Dig.  *  Am.  Dig.  Key  No.  Solas  ft  Indexes  see  saau  lopio  and  section  (D  NXWBHI 


Digitized  by 


Google 


JmicM 


131  PACIFIC  KBPORTER 


1254 


one  trial  jndge  after  aoother  nntil  he  6nally  se- 
cored  the  eerricea  of  one  who  could  preside  at 
the  trial  of  the  cause.— Curry  v.  McCaffery,  131 
P.  673;  Same  t.  Drew,  Id.  677;  Same  t.  Mc- 
Omde,  Id. 

nx.  BIGHTS,  POWEBa,  DUTIES,  aud 
t.TABTT.TTlfeS. 

i  29  (Mont)  Under  the  expresB  provision  of 
Const  art  8,  I  12,  an;  judge  of  the  district 
court  may  hold  court  for  any  other  district 

S'  idge,  and  shall  do  so  when  required  by  law.— 
urry  v.  McCatFery,  131  P.  673:  Same 
Drew,  Id.  677;   Same  v.  McGrade,  Id. 

XV.  DISQUAXJFIOATIOir  TO  ACT. 

fSI  (Colo.)  Id  presentiiig  an  application  for 
another  judge  on  the  ground  of  bias,  it  is  nec- 
essary to  set  out  the  facts  In  detail  upon  which 
the  alleged  prejudice  ia  predicated.— In  re 
Smith,  131  P.  277. 

|5r  (Mont.)  A  district  Judge  dlsqualiSed  to 
hear  an  election  contest  is  not  compelled  to 
call  upon  the  other  district  judges  unless  his 
disqualification  is  brought  about  as  provided 
bysection  6315,  subd.  4,  as  amended  by  Laws 
1909,  c.  114,  declaring  a  judge  dlsqualiOed  when 
either  party  files  an  affidavit  that  he  has  reason 
to  believe  that  he  cannot  have  a  fair  and  impar- 
tial trial  before  such  judge.— Curry  v.  McCaf- 
fery, 131  P.  673;  Same  t.  Drew,  Id.  677: 
Same  t.  McGrade,  Id. 

JUDGMENT. 

See  Appeal  and  Error ;  Contempt,  I  66 ;  Coi^ 
poratione,  |  92:  Criminal  T^w,  f  977:  Di- 
vorce, 152,  219,  285,  309;  Eminent  Do- 
main, 9  243;  -evidence,  $|  332,  340;  Execu- 
tion ;  Executors  and  Administrators,  K  348, 
349;  Justices  of  the  Peace,  |i  127.  197; 
Landlord  and  Tenant,  8  291;  Limitation  of 
Actions.  J  87;  Maritime  Liens;  Mechanics' 
Liens,  jf  291;  Mortgages,  {  218;  Motions; 
Pleading,  9S  277,  349;  Prohibition,  f"l9; 
Quieting  Title,  |  52 :  Replevin,  S  107 ;  Taxa- 
tion,. {  S13;  Time,  {  10. 

IV.  BT  DEFAUI.T. 
(B)  Openlnv  or  Settlns  Aside  Detaalt. 

I  159  (CaLApp.)  An  affidavit  supporting  a 
motion  to  vao<ite  a  default  judgment  for  pJain- 
tiff,  which  stated  that  '.'I.txave  fully  and  fair- 
ly stated  the  case  of  the  defendants  in  this 
action,"  icstead  of  the  "facts  of  the  case,"  was 
wholly  insuffident— Forrest  v.  Knox,  131  P. 
894. 

An  affidavit  cannot  be  conridered  in  support 
of  a  motion  to  vacate  a  default  judgment,  where 
no  notice  of  the  filing  of  the  afiidavit  was  giv- 
en to  the  adverse  party  or  his  attorney  nntil 
the  motion  ^as  granted  contrary  to  Code  Civ. 
Proc  {  1010,  and  the  affidavit  was  not  referred 
to  in  the  notice  of  the  motion. — Id. 

VX.  ON  TBIAL  OF  ISSUES. 

(A)  ReadiUon,  Form,  ud  Re«iil«Itea  la 
0«Ber«I< 

f  taa  (Wyo.)  Fatal  defects  in  substance  in  a 
petition  may  be  taken  advantage  of,  by  motion 
for  judgment  non  obstante  veredicto.— Giover 
Irrl^tioD  &  Land  Go.  v.  Lovella  Dltcb,  Reaeiv 
voir  &  Irrigation  Co.,  131  P.  43. 

i  204  (Okl.)  Equity  looking  beyond  the  mere 
form  to  the  substance  can  decree  such  relief  as 
appears  just  and  best  calculated  to  protect  the 
^hts  of  tiie  parties.— Foster  v.  HoS,  131  P. 

1217  (Wash.)  "Final  judgment"  defined,  and 
held  that  an  order  for  the  dismissal  of  a  disbar- 
ment proceeding  upon  the  happening  of  a  con- 
tingency, which  might  or  might  not  occur,  was 
not  a  faual  judgment,  and  that  subsequent  or- 
ders denying  a  motion  to  set  the  cause  for 
hearing,  on  the  ground  that  it  had  been  dismiss- 
ed by  the  lint  order«  were  not  Anal  judgments. 


—State  V.  .Superior  Conrt  for  King  County*  131 
P.  1130. 

(B)  Fartlea. 

{237  (Or.)  In  an  action  against  joint  debt- 
ors, where  only  common  defenses  are  maintain- 
ed, the  judgment  shoidd  be  rendered  aminst  all 
or  none.— Templeton  v.  Morrison,  131  P.  319. 

I  237  (Or.)  A  default  judgment  against  one  of 
several  parties  to  an  action,  who  were  jointly 
and  severally  liable  on  a  contract  was  not  a 
bar  to  a  recovery  against  others  of  such  par- 
ties.—Noble  V.  Beeman-SpanMing-Woodward 
Co.,  131  P.  1006. 

1340  (Or.)  Judgment  for  plaintiff  on  a  joint 
note  should  be  entered  against  all  the  defend- 
ants shown  to  be  liable  alike  aa  between  them- 
selves and  the  plaintiff.— Wagenaar  v.  Baemui- 
Woodward  Co.,  131  P.  1023. 

(C)  CoBformltr  to  Proeoaa.  P1ea«tBV«. 
Proa£«,  Md  VerAlot  or  PiadlBS*. 

S  249  (Wash.)  In  an  action  to  enjoin  inter- 
ference with  a  lessee's  removal  of  improvements, 
a  decree,  based  on  the  lessee's  .right  to  posses- 
sion until  payment  of  the  appraised  value  of  the 
improvements,  as  provided  In  the  lease,  which 
required  the  lessor  to  pay  over  the  balance  of 
the  profits  alwve  the  rent,  though  a  judgment 
at  law,  was  not  erroneous  because  or  the  eq- 
uitable nature  of  the  pleadings.— Collaenm  inv. 
Co.  V.  King  County,  131  P.  245. 

I  253  (CaLApp.)  In  general,  a  judgment  can- 
not award  damages  in  excess  of  the  amount 
chMDMd^  the  petititm.— Goodman  v.  Dalley. 

8  256  (Aris.)  Where  two  causes  of  action,  set 
up  in  the  complsint,  are  submitted  to  the  jurv 
a  general  verdict  for  plaintiff  will  support  a'n 
adjudication  as  to  both  causes  of  action.— aiao- 
non  Copper  Co.  v.  Potter,  181  P.  187. 

§256  (Colo.App.)  General  findings  In  a  suit 
to  reform  an  agreement  for  the  transfer  of  wa- 
*1*','"'?£.*^  *  cross-action  for  damages  for 
plalntiff^s  misrepresentations  as  to  the  value  of 
a  stock  of  goods  taken '  In  exchange,  were  suffi- 
cient to  support  a  decree  for  plaintiff,  although 
It  was  silent  as  to  any  affirmative  finding  on 
the  cross-complaint— Park  v.  McKee,  131  P. 
279. 

(D)  Arrest  of  Jndvmemt. 

5  263  (Wyo.)  Fatal  defects  in  substance  In  a 
petition  may  be  taken  advantage  of  by  motion 
in  arrest  of  judgment— Grover  Irrigation  & 
Land  Co.  v.  Lovella  Ditch,  Beservoir  di  Irrin- 
uon  Co.,  131  P.  43. 

TH.  EimtT,  BEOOBD.  Airb  dock- 
BTIHG. 

8  291  (Mont)  An  abstract  of  a  Justice's  judg- 
ment does  not  make  out  a  prima  facie  case  that 
the  justice  bad  jurisdiction,  though  the  docket 
has  been  lost  under  Rev  Codes,  f  7071,  pro- 
viding that  a  justice's  docket,  ,or  a  transcript 
thereof,  is  prima  facie  evidence  of  the  &icts 
there  stated,  or  section  7962,  subds.  15  and  16, 
providing  that  it  is  presumed  that  official  duty 
has  been  regularly  performed,  and  that  a  court 
or  judge  was  actuiK  in  bis  jurisdiction.— Miller 
V.  Miller,  131  P.  33. 

IB.  oPEimra  ob  taoatiho. 

1397  (Nev.)  Comp.  Laws,  |  3163,  permitting 
the  court,  in  furtherance  of  justice,  upon  just 
terms,  to  relieve  a  party  from  a  judgment,  or- 
der or  other  proceeding  taken  against  bim 
through  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect,  should  be  very  liberally  con- 
strued in  furtherance  of  its  purpose.- Whise  v. 
Whise,  131  P.  967. 

ZI.  GOXXATEBAL  ATTACK. 
(A)  JvdsmeBta  Impeaeliable  CoUaterallr. 

9  479  (Wash.)  A  decree  quieting  title,  reguhic 
upon  its  face,  cannot  be  collaterally  attacked. 
—Phillip*  T.  T^pMHi,  ISl  P.  461. 
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'  f  489  (Golo-App.)  A  district  coart  may  decree 
that  a  judgment  of  a  county  court  is  void,  even 
on  collateral  attack,  if  it  affirmatively  appears 
from  tbe  jadfrment  roll  that. the  county  court 
had  no  jurisdiction. — Enipire  Ranch  &  Cattle 
-Co.  V.  Farmer,  131  P.  TOO. 

1495  (OkL)  Under  the  laws  In  force  in  In- 
dian Territory  prior  to  statehood,  where  tbe 
judfcment  of  a  domestic  court  comes  collateral- 
ly mto  |inestJ<m,  the  preanmption  that  it  bad 
jurisdiction  it  cooclasiTe,  unless  want  of  juris- 
diction distinctly  appears.— Hocker  t.  Johnson, 
131  P.  1094. 

1497  (Ariz.)  A  default  judgment  maj  be  col- 
laterally attacked  for  nonservice  of  defendant, 
thoagb  it  recites  that  "it  was  shown  to  the  sat- 
isfaction of  the  court  that  defendant  was  duly 
and  regularly  served  with  process" ;  the  return 
on  tbe  summons,  which  is  part  of  the  record, 
the  summons  and  return,  nnder  Civ.  Code  1901, 
par.  1443,  being  part  of  the  judgment  toll, 
sbowioK  service  has  not  properly  been  made, 
controlling  the  recital  of  tne  judgment.— Boyle 
V.  Oro  Plata  Min.  &  Mill.  Co.,  131  P.  155. 

Ji  50 1  (Colo.)  Mistakes,  errors,  and  irregular- 
es,  although  tbey  might  reverse  a  case  on  re- 
view, are  not  jurisdictional,  and  will  not  ren- 
der the  judgment  void.— Pinnacle  Oold- Mining 
Ca  V.  Popst.  131  P.  413. 

XMX.  0OW8TBU0TIOK    AMD  OPEBA- 

TioH  nr  osorBBAZw 

1525  (Kan.)  A  recital  in  the  record  in  eject- 
ment that  a  judgment  on  a  first  trial  was  va- 
cated for  good  cause  shown  on  application  of 
the  unsuccessful  party,  on  notice,  shows,  in  the 
absence  of  anything  to  the  contrary,  that  tbe 

gidgment  was  vacated  as  a  matter  of  right.— 
ank  of  Topeka  v.  Sadler^  ISl  P.  B80. 

Zm.  MBBOEB  AMD  BAB  OT  OAITSBS 
OF  AOnOM  AMB  DSFEMSES. 

(A)  Jvdvments  Operative  Bar. 

1565  (Kan.)  The  ditimissal  without  prejudice 
of  a  motion  for  the  allowance  of  a  claim  of  a 
creditor  of  a  firm  seeking  to  intervene  in  a  suit 
for  an  accounting  between  the  partners  does 
not  bar  an  independent  action  on  tbe  claim.— 
Graves  v.  Neosbo  Falls  Bank,  131  P.  146. 

f  570  (Kan.)  Wbere  plaintiff  in  ejectment  bad 
voluntarily  dismissed  Jiis  action  after  a  judg- 
ment on  a  first  trial  has  been  set  aside  uoder  a 
statute  since  repealed,  allowing  a  second  trial 
as  a  matter  of  right,  it  is  a  permanent  aban- 
donment of  his  claim,  and  he  can  maintain  no 
further  action  thereon.— Bank  of  Topeka  t. 
Sadler,  131  P.  685. 

CB}  Cansea  of  Aettoa  and  Defences  Mery- 
•d.  Barred,  or  Coaeladed. 

i  589  (Wash.)  An  action  to  establish  a  legal 
title  and  obtain  possession  of  real  estate  and  an 
action  to  foreclose  a  Hen  for  taxes  assessed 
against  the  premisee  are  independent,  and  an 
ndveiBe  judgment  in  the  former  action  does  not 
bar  the  fatter  action.— Bgbers  v.  Fischer,  181  P. 
1128. 

1596  (Wash.)  A  judgment  of  a  court  of  com- 
petent jurisdiction  for  plaintiff  in  an  action  to 
recover  an  Installment  of  a  note^  defended  on 
the  ground  that  it  had  been  obtained  by  fraud, 
from  which  no  appeal  was  taken,  was  conclu- 
Bive  of  that  issue  in  a  sulwequent  action  on  in- 
stallments subsequently  due. — Davb  t.  Hibba, 
131  P.  1135. 

I  598  (Kan.)  Where  the  owner  of  lands  ad- 
jacent to  a  permanent  dam  sued  to  recover 
damages  because  they  were  made  subject  to 
overflow,  and  the  answer  set  up  the  record  is  a 
former  action  wherein  the  plaintiff  reowvered 
damages  from  tbe  erection  of  the  dam,  the  facts 
pleaded  constituted  res  judicata. — FTubbard  v. 
Spring  River  Power  Co.,  131  P.  1182. 


1617  (Kan.)  Where  plaintiff  in  ejectment  has 
vcduntarily  dismissed  his  action  after  judgment 
had  been  set  aside,  and  has  thus  lost  a  right 
to  maintain  such  an  action,  he  cannot  by  tak- 
ing possession  oi  the  land  while  temporarily 
unoccupied  assert  his  claim  of  title  by  w^  of 
defensa^Bank  of  Top^  t.  Sadler,  ISI  P. 
585. 

XXV,  OONOLimVEMEU  OF  ABJTUDZ- 
OATIOM. 

(A)  JadymeatB  Coaelaalve  la  Oeaeral. 

i  648  (Or.)  In  an  action  on  a  liquor  dealer's 
IxHid  for  a  violation  of  law,  the  plaintiff  was 
bound  to  prove  the  breach  sa  a  new  proposition 
without  reference  to  a  prior  conviction  for  tbe 
same  Tiolatlon  in  the  recorder's  cotirt.— City  of 
Woodbum  V.  Aplin,  181  P.  916. 

(C)  Matters  Coafdaded. 

f  743  (Ca'I.)  A  judgment  establisBing  title  un- 
der the  McE^nemey  act  in  a  grantee  holding  real 
estate  under  an  enforceable  parol  trust  does  not 
bar  the  right  of  the  grantor  to  enforce  the  trust. 
—Bradley  Co.  v.  Bradley,  131  P.  750. 

(D)  Jadormeats  In  Partlealar  Claaaea  of 
Actloaa  aad  Pvoeeedlass. 

i  747  (Okl.)  Judgment  in  partiticm  suit  in  tbe 
Indian  territory  held  not  a  bar  to  an  action  in 
ejectment  between  the  same  parties  to  estab- 
luh  plaintiff's  title  to  tbe  land;  it  being  im- 
possible for  title  to  have  been  properly  in  Issue 
in  the  partition  suit. — Woodward  v.  De  Graf- 
fenried,  131  P.  162. 

XTn.  FOBXIOM  JUBaMENTS. 

8618  (OkL)  The  fuU  faith  and  credit  required 
to  be  given  to  the  judgments  of  another  state  do 
not  preclude  recovery  of  damages  from  a  credi- 
tor who  has  seised  a  debtors  exempt  w^es 
through  garnishment  proceedings  instituted  in 
another  state  without  personal  service  upon  the 
debtor.— Anderson  v.  Ganiuday.  131  P.  697. 

TTf.  A0TIOM»  OM  JItAoKEMTS. 
(A>  Domeatle  Jadvmeats. 

1910  (Cal.App.)  An  action  on  a  judgment  for 
maintenance  rendered  In  favor  of  a  wife  is  bar- 
red by  the  five-year  statute  of  limitations  (Code 
Civ.  Proc.  I  336,  subd.  1),  and  limitations  will 
begin  to  run  against  the  judgment  on  the  date 
thereol— Simpson  v.  Simpson,  181  P.  99. 

XXn.  PLEABXHO  AMB  EVIBEMOS  OF 
JBBOMENT  AS  ESTOPPEL  OB 
BEFEMSB. 

1948  (CaLApp.)  A  judgment  cannot  be  sup- 
ported on  a  theory  of  estoppel,  where  the  issue 
of  estoppel  is  not  presented  by  the  pleadings, 
and  where  the  court  makes  no  findings  there- 
on.—Booth  T.  A.  Levy  ft  J.  Zentner  Oh,  181 
P.  1062. 

8  950  (Co1o.App.)  Where,  In  an  action  to  re- 
cover possession  of  land  sold  for  taxes,  defend- 
ant did  not  plead  a  judgment  or  decree  quiet- 
ing Its  title  in  its  answer,  plaintiff  was  entitled 
to  show,  under  a  general  denial  in  his  replica- 
tion, that  tbe  decree  was  invalid,  after  It  had 
been  offered  as  evidence  of  estoppel  or  title. — 
Empire  Ranch  &  Cattle  Co.  v.  Farmer,  131  P. 
799. 

I  950  (Mont.)  Rev.  Codes,  |  6571,  relieving  a 
party  pleading  a  judgment  from  setting  forth 
the  facts  as  to  jurisdiction,  and  providing  that 
if  such  aHegation  be  controverted  he  must  es- 
tablish such  facts,  does  not  relieve  him  of  tbe 
>urden  of  proving  such  facta  if  hla  abbreviated 
allegation  is  controverted.— Miller  v.  Miller,  131 
P.  23. 

$951  (Colo.App.)  Where  a  Judgment  is  offer- 
ed to  prove  an  estoppel  or  adjudication  of  facts, 
the  judgment  roll  must  be  produced. — Empire 
Ranch  &  Cattle  Co.  v.  Lumelius,  131  P.  796. 
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1996  (Mont.)  Under  Rev.  Codes,  |  7917, 
km,  that  there  was  no  presumption  tliat  tbe 
lights  of  defendants  inter  sese  were  adjudicat- 
ed in  an  action  for  tlie  protection  of  water 
rights,  and  that  the  court  properly  admitted 
parol  evidence  to  show  that  there  was  no  cod- 
troversT  as  between  them.— Bennett  t.  Quln- 
lan.  131  P.  1067. 

If  a  decree  in  a  suit  to  determine  water 
rights  adjudging  that  three  defendants  were 
the  owners  of  four  hundred  inches  furnished 
a  twsis  for  a  presumption  that  they  each  own- 
ed a  one-third  interest,  held,  that  it  was  prima 
facie  only,  and  could  be  orertumed  by  evi- 
dence—Id. 

JUDICIAL  DISTRICTS. 

See  Statutes,  f  2. 

JUDICIAL  NOTICE 

See  Evidence,  §i  7-32. 

JUDICIAL  SALES. 

See  Executors  and  Administrators,  |i  826-»88. 

JURISDICTION. 

See  Corporations,  I  507;  Courts,  g  30;  Crim- 
inal Law,  M  83-104;  Executors  and  Admin- 
istrators, if  336,  337,  349,  469;   False  Im- 

frisonment;  Maritime  Liens,  |  60;  BeceiTers, 

JURY. 

See  New  Trial,  H  44,  40,  143. 

n.  BZOHT  TO  TBIAX.  BT  JUBT. 

i  12  (Co1o.Anp.)  A  defendant  in  an  action  at 
law  is  entitled,  as  a  matter  of  right,  to  a  jury 
triftl.-Johnson  v.  First  Nat.  Bani,  131  P.  284. 

i  12  (N.M.)  On  review  by  the  Supreme  Court 
of  an  order  of  the  corporation  commission,  de< 
fendant  Is  noh  entitled  to  a  jury  trial,  and  the 
denial  of  such  trial  does  not  violate  either  the 
federal  or  state  GOnstltatloo.— Seward  t.  Den- 
ver &  R.  O.  R.  Co..  131  P.  980. 
.  1 14  (Colo.App.)  A  complaint  in  an  action  by 
a  Dank  alleging  the  issuance  by  it  of  a  certifi- 
cate of  deposit  in  an  erroneous  amount,  its  in- 
ability to  procure  the  depositor  to  surrender 
tbe  certificate  or  to  permit  its  correction,  and 
praying  for  a  mandatory  injunction  requiring 
the  depositor  to  surrender  the  certificate,  states 
a  cause  of  action  in  equity.— Johnson  v.  First 
Nat.  Bank,  131  P.  284. 

I  14  (Kan.)  An  action  against  heirs  or  devi- 
sees to  acquire  title  to  realty,  because  decedent 
had  agreed  to  will  it  to  plaintiff,  being  in  tbe 
nature  of  an  action  for  specific  performance,  a 
jury  cannot  be  demanded  aa  of  right.— Nelson  v. 
Scboonover,  131  P.  147. 

I  19  (OkL)  A  disbarment  proceeding  under 
Comp.  Laws  1909,  i  267,  being  a  civil  proceed- 
ing, the  accused  cannot  demand  a  trial  by  jury 
as  a  matter  of  right— State  Bar  Commission  v. 
Sullivan,  131  P.  703. 

1 25  (CaL)  There  was  no  absolute  right  to  a 
Jury  tnal  in  a  proceeding  to  appoint  a  guardian 
for  one  mentally  incompetent  in  the  absence  of 
a  demand  therefor,  since  a  demand  was  neces- 
sary by  the  direct  provisions  of  Code  Civ.  Proc. 
I  1717,  if  the  proceeding  was  a  probate  mat- 
ter, and  the  question  was  discretionarv  if  it 
was  an  equitable  proceeding.— In  re  Cobum, 
131  P.  362. 

V.  OOMPBTEBCT  OF  JOBOBS,  GHAb 
IiENOEl,  ABD  OBJECTIOBS. 

I  103  (CaLApp.)  A  person  called  as  a  juror  in 
a  grand  larceny  nrosecution  was  not  incompe- 
tent because  stating  that  defendants*  failure  to 
testify  and  the  fact  of  their  being  accused 
would  create  a  suspicion  of  guilt,  where  he 
afterwards  atated  that  he  would  be  governed 
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by  the  law,  and  wonld  require  the  proMCutioa 
to  prove  defendants'  guilt  beyond  a  rMaonaUa 
douht.  etc.— People  v.  Flavin,  181  P.  821. 

A  person  called  as  a  juror  in  a  grand  lar- 
ceny prosecution  held  not  incompetent  because 
he  had  talked  a'nd  read  about  tbe  caae,  and 
bed  formed  an  opinion  as  to  defendants*  fvilt, 
where  he  stated  that  he  would  be  governed  sole- 
ly by  the  evidence  and  the  instructions. — ^Id. 

JUSTICES  OF  THE  PEACE. 

See  False  Impriaooment;  Judgment,  i  291; 
Time,  I  10.  .       —      ^  . 

IV.  VBOOEDUBB  IN  OIVH.  CASES. 

1 127  (CalJLpp.)  A  justice  could  not  set  aside 
a  default  on  the  ground  of  defendant's  excus- 
able neglect,  where  the  notice  of  motion  and 
tbe  affidavit  in  support  thereof  based  the  motioD 
on  the  ground  that  defendant's  time  for  answer- 
ing liad  not  expired.— Storey  v.  Mudler,  131 
P.  768. 

Nor  on  the  ground  that  defendant's  time  for 
answering  had  not  expired  when  the  jadgment 

was  entered. — Id. 

S  127  (Cal.App.)  Where  a  motion  to  open  a 
default  in  a  justice's  court  was  made  within 
ten  days  after  notice  of  the  entry  of  the  jadg- 
ment,  as  required  by  Code  Civ.  Proc  {  858,  the 
court  did  not  lose  jurisdiction  of  the  application 
by  continuing  the  hearing  beyond  the  ten  days 
on  plaintifTs  aivlication.- Townsend  v.  Parker. 
131  P.  766. 

Under  Code  Civ.  Proc  §  1012.  affidavit  of  «er\- 
ice  of  notice  of  entry  of  justice's  iudgment  conld 
not  be  received  upon  ah  application  to  open  the 
default,  aa  evidence  of  the  date  of  service  by 
mail,  where  it  did  not  show  that  the  party  mak- 
ing the  service  and  tbe  party  upon  whom  it 
was  made  resided  or  had  offices  In  different 
places.— Id. 

On  an  application  In  justice's  court  to  open  a 
default,  where  defendant's  affidavit  that  he  re- 
ceived notice  of  the  entry  of  the  judgment  with- 
in ten  days  prior  to  the  application,  and  that 
be  bad  no  knowledge  or  notice  of  sudi  entry 
prior  to  that  date,  was  uncontradicted,  the 
court  properly  held  tbat  the  applicatltui  was 
made  in  time  and  granted  the  ap^icatioa.— Id. 

V.  BEVIBW  or  FBOOBBDnrofl. 
(A)  Apyosl  mmS.  Bnor. 

I  139  (Okl.)  Where  a  bond  on  appeal  from 
justice  Court  ia  correct  in  every  respect,  except 
that  the  statutory  words  "to  prosecute  without 
delay"  are  omitted.  It  is  error  to  refuse  to  per- 
mit the  bond  to  be  corrected  by  filing  a  new 
bond.— Roberts  v.  Converse,  131  P.  639. 

(B)  CcFtlorarl. 

{  194  (Wash.)  The  $25  which  Rem.  ft  Bal. 
Code,  I  6662,  provides  shall  be  awarded  as 
damages  to  a  successful  plaint^  in  an  action 
on  a  paper  issued  for  wages,  if  defendant  does 
not  show  a  sufficient  excuse  for  dehult,  being 
demanded  in  the  complaint  and  awarded  by  tbe 
justice,  is  part  of  the  "amount  In  controversy,** 
within  section  1910,  allowing  appeal  from  a 
justice  when  the  amount  in  cimtroversy  ex- 
ceeds $20,  so  that  certiorari,  not  allowable  un- 
der section  1002,  when  there  la  a  remedr  by 
appeal,  will  not  He.— State  v.  Huperior  Court 
for  King  County,  131  P.  466,  468. 

i  197  (CalApp.)  Tbe  setting  aside  of  a  de- 
fault judgment  by  a  justice^  court,  without 
making  the  order  conditional  upon  the  payment 
of  costs  by  defendant,  was  a  mere  error  of  law, 
not  jurisdictions],  which  could  not  be  corrected 
by  certiorari.— Tdwnsend  T.  Parker,  131  P.  766. 

S  205  (CaLApp.)  In  the  return  to  a  writ  of 
certiorari  to  review  an  order  of  a  justice  of  the 
peace  setting  aside  a  default  judgment,  it  was 
propel  for  tbe  justice  to  certify  the  evidence 
taken  at  the  hearing  on  controverted  jurisdic- 
tional Cacta.— Townaend  t.  Parker,  131  P.  76& 
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f  209  (Gal.App.1  Toder  Code  Civ.  Proc.  f  063. 
where  the  superior  court  on  certiorari  taxed 
cofits  arminst  a  justice  of  the  peace  and  aootber 
defendaDt,  it  did  not  err  in  modifying  and  va- 
cating the  judgment  aa  to  costs  against  the  jus- 
tice.—Townsend  V.  Parker,  131  P.  766. 

UBOR. 

See  Uuter  and  Sernint,  H  18>  1& 

UCHES. 

Sec  Corporations,  |  121;  Ferries;  Guardian 
aod  Ward,  I  146;  Mandamus,  I  148;  Probi- 
bitioq,  f  iS;  Quieting  Title,  f  20;  Waters 
and  Water  ConrBes,  i  247. 

LANDLORD  AND  TENANT. 

See  Action,  I  48 :  Contracts,  |  138 ;  Counties. 
II  122,  146;  Fixturee;  Indians,  {16:  In- 
junction. I  261;  Mechanics'  liens,  |}  75, 
268;  Sheriffs  and  Conatables,  {  116;  Use 
and  Occupation. 

n.  LEAWS  AJfpA&KmBMEMTm  IN 
GEHEBAIi. 

(A)  RcqalBlt««  aad  Talldlty. 

I  29  (Cal.)  A  lease  providing  for  the  erecticm 
and  maintenance  of  a  frame  and  corrugated 
iron  building  within  the  limits  of  the  city  of 
San  Francisco,  in  violation  of  an  ordinance, 
held  void  in  toto.— Howell  T.  City  of  Hamburg 
Cow,  131  P.  130. 

HZ.  I.AIfDLORD'B  TTTU  MXB  BB- 
VKRBXOH. 

(B)  Batovp*!  •(  Teuat. 

163  (Wash.)  The  court  in  unlawful  detainer 
ma;  not  tr;  title  to  ttie  property;  and,  where 
plaintiff  alleged  ownership  in  fee,  evidence  that 
the  deed  to  him  was  Toid  was  inadmiasible.— 
Decker  v.  Verloop.  131  P.  19a 

XV.  TEK3M  FOB  TEABS. 
(B)  AaBlsnmentf   SaUcttlnv,  ud  Mort- 


176  (CatApp.)  Where  the  contrary  was  not 
shown,  it  will  be  pxesamed  that  a  snbletting  by 
a  lessee  who  liaa  convenanted  not  to  anblet 
without  tbe  lessor's  consent  waa  with  the  con- 
sent of  tbe  lessor.— Stevenaon  Bros.  Co.  t.  Bob- 
ertson,  181  P.  326. 

(C)  BxteikBioiiB,  ReaewalB.  mnA  Oyttvu  to 
Pvrchaae  or  Sell. 

183  (Cal.)  A  covenant  for  renewal  in  a  lease 
contemplates  tlie  giving  of  a  new  lease.— How- 
ell v.  City  of  Hamburg  Co.,  131  P.  130. 

I  86  (Cal.)  An  option  for  an  extension  mere- 
ly entitles  the  leesee  to  hold  for  the  additional 
term  under  the  original  lease.- Howell  t.  City 
of  Hamburg  Co.,  131  P.  130. 

(D)  TenlMtloM. 

I  109  (Cal.App.)  An  agreement  to  surrender 
and  accept  leased  premises  need  not  be  shown 
by  express  agreement,  but  may  be  implied  from 
the  facts  and  acts  of  the  parties.— Bauer's  Law 
ft  Collection  Co.  v.  Third  Street  Improvement 
Co.,  131  P.  77. 

I  110  (Cal.App.)  Where  a  tenant  of  a  store 
abandoned  it  because  of  alterations  in  the  build- 
ing made  by  tbe  landlord,  so  aa  to  prevent  the 
tenant  from  carrying  on  bis  business,  and  the 
landlord  was  notified  and  obtained  the  keys  on 
request,  and  agreed  to  settle  the  questim  of  the 
return  of  the  deposit  as  security  for  rent  the 
lease  waa  tenninated  by  mutual  consent.— Bau- 
er's Law  &  Collection  Co.  v.  Third  Street  Im- 
provement Co.,  131  P.  77. 


vxx.  yBBinw.  abp  bbjotmekt 

AXX»  VWM  TBUBBMOT, 
(D)  RepiUnif  ImraT«B«e,  mm*  Impri»ve- 
naeste. 

I  157  (Ot.)  a  lease  which  required  tbe  lessee 
to  give  a  $00,000  bond  for  the  erection  ot  a 
building  on  the  property  not  less  than  66  days 
before  the  commencement  of  the  removal  of 
the  old  building  therefrom  was  not  indefinite 
as  to  time  of  executing  tbe  pSOfiOO  bond,  where 
it  also  provided  for  the  commencement  of  a 
new  building  within  one  year  from  the  date  of 
the  lea8e.--Sttode  v.  Smith,  131  P.  1082. 

Under  a  lease  providing  that  a  bond  to  be 
^iven  by  lessee  for  the  construction  of  a  build- 
ing on  the  premises  "shall  be  made  to  tbe  les> 
sors,  and  in  form  and  condition  as  they  may 
desire  and  which  muRt  be  satisfactory  to  them,*' 
lessors  could  only  demand  a  tiond  so  framed 
that  its  conditions  would  include  those  speci- 
fied in  the  leflse,  and  so  plain  that  there  would 
be  no  probability  of  nonenforcement  because 
of  its  form,  anil  could  not  arbitrarily  refuse  to 
accept  a  bond  on  the  ground  that  It  waa  not 
■atisnctory  to  them,  In  fact,  it  met  such 
requir«uaitB.— Id. 

I  157  (Wash.)  Tbe  lessor  of  land  for  an 
amusement  park,  who  took  possession  of  the 
lessee's  Improvements  at  the  termination  ot  the 
lease  without  notice,  and  refused  to  appraise 
their  valae,  as  provided  by  the  lease,  ana  con- 
tinued to  rent  concessions  therein,  held  not  en- 
titled to  contend  that  be  did  not  take  posses- 
sion with  intent  to  lease,  nor  to  claim  the 
buildings  because  not  remored  before  the  lease 
expirea.— CoUaenm  Inv.  Co.  t.  King  Connty, 
131  P.  245.  ~m  ^, 

Where  a  lessor  agreed  to  arbitrate  tbe  value 
of  Improvements  on  the  land  at  the  termination 
of  tbe  lease  if  it  elected  to  use  aueh  buildings, 
but  took  possession  and  refused  to  arbitrate 
and  converted  buildings  thereon,  the  measure  of 
damages  was  the  value  of  the  buildings  at  the 
time  of  conversion,  not  for  wreckage,  tmt  tor 
the  use  they  were  pnt  to:  and  the  time  they 
were  used  and  may  be  used  In  the  future  should 
be  considered.— Id. 

(F)  Bvletioa. 

I  172  (Mout)  Under  a  lease  <tf  premises  foi 
a  lodging  house,  held,  that  the  lessor's  con- 
struction and  lease  of  a  garage  on  his  adjoin- 
ing property,  so  that  the  noise,  smells,  and 
smoke  therefrom  interfered  with  the  quiet  and 
profitable  enjoyment  of  such  house,  was  tanta- 
mount to  an  eviction  justifying  its  tenant  in 
^uit^^^  the  premiaeB.- Blaustein  v.  Pincus,  131 

f  172  (Wash.)  A  tenant  held  entitled  to  treat 
as  a  constructive  eviction  tbe  landlord's  injunc- 
tion sued  out  to  prevent  a  sublease  authorized 
by  tbe  lease. — Tennes  v.  American  BIdg.  Co., 
131  P.  201. 

I  173  (Mont)  Acts  of  third  persons  impair- 
ing the  usefulness  or  enjoyment  of  deinised 

E remises  do  not  amount  to  an  eviction  by  the 
issor.— Blaustein  v.  FIncus,  131  P.  1064. 

S  178  (Wash.)  Where  a  tenant  does  not  treat 
his  landlord's  injunction  to  prevent  a  subleaae 
aa  a  constructive  eviction,  he  waives  hi»  right 
to  assert  an  eviction,  since  there  can  be  no 
constructive  eviction  wlthont  a  surrender  of 

gossesaion.— Tennes  v.  American  Bldg.  Co.,  131 
'.  201. 

}  180  (Mont.)  Bvldence  in  a  tenant's  action 
for  eviction  from  premisea  leased  and  used  as 
a  lodging  house  by  reason  of  the  lessor's  act  in 
erecting  and  leasing  a  garage  on  adjoining 

S remises  held  sufltcient  to  sustain  an  award  of 
s  mages  in  the  amount  ot  |S,3DS. — Blaustein 
V.  Pincus,  131  P.  1064. 

In  a  tenant's  action  for  eviction  from  prem- 
ises leased  and  used  as  a  lodging  house,  evi- 
dence showing  a  loss  of  busiseBa  held  admissi- 
ble on  the  question  of  damages. — Id. 
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Vra.  KENT  Aim  ASVANCXB. 
(A)  RIchta  an*  Ll«bllltle«. 

i  194  (Cal.)  Clause  in  a  void  leaM  held  a 
mexe  proTisloii  for  extension  and  not  a  covenant 
to  renew ;  and  bence  no  recovenr  of  rent  could 
be  had  for  a  part  of  the  unezpfred  term  after 
the  tenant  attempted  to  sorrender.— Howell  t. 
City  of  Hambars  Co..  131  P.  130. 

1 1991^  (Cal.)  In  an  action  for  rent  declaring 
upon  the  lease,  provision  for  termination  ther»- 
oi  by  order  of  municipal  authorities  for  removal 
of  the  buildios:  held  to  terminate  the  lease  when 
such  order  was  made,  and  to  be  a  ^ood  defense 
to  the  action.— Levin  t.  Pabst  Brewing  Co.,  ISl 
P.  118. 

8  1 991/2  (CaLApp.)  Where  a  lease  provided 
that  the  premises  should  not  be  used  except  for 
B  saloon,  the  fact  that  after  the  lease  was 
made  the  lessee  lost  his  license  keld  no  defense 
to  an  action  for  rent ;  it  not  appearing  that  the 
lessor  refused  to  permit  the  property  to  be  used 
for  other  purposes  or  that  it  could  not  be  used 
as  a  lodging  house. — Burke  v.  San  Francisco 
Breweries,  131  P.  83. 

IX.  BE-EHTBT  AXD  BSGOVBRT  OT 
POSSESSION  BT  I.AlfDI.OBD. 

f277  (CaLApp.)  A  landlord's  right  of  entry 
for  nonpayment  of  rent  reserved  In  the  lease 
oin  be  exercised  before  the  termination  of  the 
lease  by  lapse  of  time  only  after  notice.— Ste- 
venson Bros.  Co.  V.  Robertson.  131  P,  326. 

}  290  (Wash.)  Where  a  daaghter  took  posses- 
sion with  the  consent  of  her  father  of  bis  prop- 
erty, her  T>o8aession  was  permissive,  and  where 
be  subsequently  notified  her  to  vacate  or  pay 
rent,  and  she  refused,  it  became  nulawfai.— 
Decker  v.  Verloop,  131  P.  190. 

|29l  (Wash.)  The  court  rendering  judgment 
for  plaintifE  in  unlawful  detainer  may  enter 
judgment  for  double  the  amount  of  rent  due 
from  defendant.— Decker  v.  Verloop,  131  P.  190. 

1291  (Wash.)  A  motion  to  increase  the  pen- 
alty of  a  bond  fteM  not  to  render  a  writ  of  res* 
titution  previously  issued  and  served  ineffec- 
tive or  make  defendant's  removal  thereunder 
a  Tolnntary  surrender  where  no  new  bond  was 
given  and  plaintiff  directed  the  execution  of  the 
writ,  and  hence  defendant  could  sue  on  the  bond 
actually  given. — Coiman  v.  Sanderson,  131  P. 
198. 

Voluntary  dismissal  of  action  for  unlawful 
detainer  after  recovery  of  possession  held  prima 
facie  proof  that  the  writ  was  wnmgfully  sued 
and  to  justify  recovery  on  the  bond  especially 
wfaere  It  was  also  shown  that,  to  the  landlotd's 
knowledge,  the  tenant  bad  possession  nnder  a 
lease  from  a  former  owner. — Id. 

1292  (Wash.)  In  an  action  for  wrongfully 
suing  out  a  writ  of  restitution  under  which  pos- 
session was  recovered,  the  advance  rent  paid  by 
the  tenant,  her  damages  on  account  of  the  re- 
moval, and  her  attorney's  fees  in  successfully 
defending  tite  action  of  unlawful  detainer  were 
recoverable.— Corman  v.  Sanderaon,  131  P.  188. 

UNDS. 

See  Public  Lands. 

LARCENY. 

See  Criminal  Law,  I  3tJ9;   Jury,  |  103;  Re- 
ceiving Stolen  GooaB. 

L  OFFEKSES   AND  BESPONSIBILrrT 
THEBEFOB. 

S27  (Okl.Cr.App.)  Uuder  Comp.  Laws  1909, 
Sfi  2046.  0715.  abolishing  the  distinction  between 
accessories  before  the  fact  and  principals,  and 
authorizing  conviction  of  an  accessory  under 
an  accusation  good  as  against  the  principal,  a 
defendant  who  advised  his  employes  to  steal  cer- 
tain cattle  and  received  the  cattle  after  they 
were  stolen  could  be  convicted  of  stealing  the 
cattle.— Rbsa  v.  State.  Ul  P.  729. 


BEPOBTSB  'VtSS 

n.  PBOSKOimON  akd  fviiish- 

MEKT. 

(A)  Indletneat  «bA  I»foraMtl«m. 

1 28  (Okl.  Cr.  A  pp.)  An  aceusatloit  cbarKiiig 
larceny  may  allege  tne  offense  to  have  been 
committed  in  any  town,  city,  or  conntj  Into  or 
through  which  the  stolen  property  Is  taken.^ — 
Howard  v.  SUte,  131  P.  1100. 

{31  (N.H.)  Where,  under  a  larceny  statate, 
the  value  of  the  stolen  article  is  not  material, 
it  need  not  be  alleged  nor  provoi.- State  v. 
Lucero,  131  P.  491. 

1 32  (N.M.)  The  ownership  of  a  stolen  animal 
may  be  laid  either  in  the  true  owner  or  the 

Serson  in  lawful  possession. — State  v.  Lucero, 
31  P.  491. 

8  40  (Ariz.)  Under  an  indictment  cbarging 
larceny  from  a  corporation,  it  was  sufficient  to 
prove  that  the  owner  was  a  corporation  de  facto 
doing  business  as  such.- Webb  v.  State,  131  P. 
970r 

(B)  BrldeHe*. 

8  47  (Ariz.)  Since,  nnder  an  indictment  diars- 
ing  larceny  from  a  corporation,  it  was  safflcient 
to  prove  that  the  owner  was  a  corporation  de 
facto  d(^ng  business  as  such,  its  articles  of  in- 
corporation,  although  not  in  full  compliance 
with  the  law,  were  admissible  as  tmdinc  to 
show  its  de  fiicto  existence.— Webb  v.  State,  131 
P.  970. 

On  a  trial  for  larceny  from  a  corporation,  its 
articles  of  incorporation  and  evidence  that  S. 
was  its  pmident  and  secretary  were  sufficient 
evidence  of  its  existence  as  a  corporation  to  jas- 
tify  the  admission  of  evidence  of  its  owneruiip 
of  the  stolen  property.— Id. 

On  trial  for  larceny  of  cattle,  bill  of  sale  held 
admissible  to  show  ownership,  although  not  re- 
corded with  the  live  stock  sanitary  board  until 
after  the  commission  of  the  offense;  Laws 
1005,  c.  51.  I  63,  applying  to  sales  of  brands 
and  marks,  and  not  to  sales  of  animals.— Id. 

Under  Laws  1905,  c.  51,  ||  67,  68,  brand 
tax  receipt  issued  subsetiuent  to  larceny  of  cat- 
tle held  admissible  to  show  ownershin  of  the 
brsnd  set  forth  therein  and,  in  connecaon  vitii 
a  bill  of  sale,  to  constitute  prima  fade  evidence 
of  ownership  of  the  cattle  bearing  snch  brand. 
— Id. 

i  55  (OU.Cr.App.)  Evidence  held  sufficient  to 
sustain  a  conviction  of  larceny  of  live  stock. — 
Rhea  v.  State,  131  P.  729. 

{55  (Okl.Cr.App.)  Evidence  in  a  prosecu- 
tion for  larceny  of  a  horse  held  not  to  show 
that  defendant  should  have  been  acquitted  ap- 
on  the  ground  that  he  was  only  the  receiver  of 
stolen  goods.— Howaid  v.  State,  151  P.  1100. 

LAW  OF  THE  CASE. 

See  Appeal  and  Error,  H  1097,  1195. 

LEADING  QUESTIONS. 

See  Witnesses,  |  240. 

LEASE 

See  Landlord  and  Tenant, 

LETTERS. 

See  Criminal  Law,  |  442;  Witnesses,  |  331%. 

LEX  LOCI. 

See  Carriers,  |  40;  Wills,  |  2. 

LIBEL  AND  SUNDER. 

See  Attachment,  i  105. 

nr.  AoxioHS. 

<B)  Trial,  Jndvm«nt,  and  Review. 

I  129  (CaLApp.)  The  costs  Impcwed  by  Libel 
and  Slander  Act,  |.  7  <St.  1871-^p.  {^),  al- 
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iwing  plaintiff  Kcoverinc  jadsment  SlOO  for 
>iiBBel  (MS.  are  penal  and  may  oulj  be  taxed 
fter  fioal  jodgment.— Ponchan  T.  Oodeau,  181 
-.  870. 

LICENSES. 

ee  Corporationit  i  Ferries;  Intozleating 
liiquora,  H  49^88. 

C  FOB  OOGXTFATIOMS  AMD  PBIVI- 
LEOES. 

S  8  (Oal.)  A  reetanrant  being  primarily  a  pub- 
c  eating  place,  and  not  a  place  where  the 
usioesa  of  Belling  merchandise  is  carried  on.  Is 
ubject  to  a  license  tax  under  San  Francisco 
barter  (St.  1889.  n.  248,  f  1,  Babsec.  15),  au- 
borizing  the  Imposmon  of  businesa  licenses  ez- 
BPt  on  persona  engaged  in  selling  and  mann- 
nfturing  goods,  wares,  and  merchandise,  etc.— 
'ity  and  County  of  San  Francisco  t.  Laraen, 
31  P.  366. 

17  (NeT.)  RsT.  Lawa,  ||  S8Q0-3894.  indn- 
ive  (Act  approved  March  24,  1905  [St.  1905, 
.  153]  19  1-5),  making  it  unlawful  for  an 
Cinerant  merchant  to  sell  gooda  without  a  !!• 
fuse,  and  providing  that  the  act  shall  not  ap- 
ly  to  drummers  and  commercial  travelers  rep- 
esenting  wholesale  houaeg  or  to  the  sale  (rf 
irm  products  Ae/d  unconatitntltniaL— Ex  parte 
itoddard.  131  F.  133. 

LIENS. 

<>«  Chattel  Mortgages,  |l  129,  13(t;  Factorr, 
I^Rs  and  Logging,  1  33:  Maritime  Uena; 
^lechanics'  Liena;  Taxation,  i  681. 

LIFE  INSURANCE 

•ee  Inaurance. 

LIMITATION  OF  ACTIONS. 

•ee  Adverse  FoBaeesioQ ;  Attorney  and  Client, 

i4U;  Judgment.  |  010;  Mechanics'  Liena,  | 
32;  Principal  and  Surety,  |  149;  Quieting 
Title,  f  20. 

I.  STATITTES  OF  UlOTATIOir. 

B)  LiimltBlloBa  AppllAKble  to  Partlevlar 
Aetloaa. 

f  19  (Wash.)  An  action  againat  the  widow  of 
laintitra  deceased  partner  to  recover  an  nndi- 
ided  interest  in  certain  tide  lands  to  which 

laintfff  claimed  an  equitable  title  held  not  a 
ait  to  establish  a  trust,  but  an  action  to  re- 
9Per  real  estate,  and  not  barred  by  limitationa. 
-Lehman  t.  Henaton.  131  P.  825. 

n.  OOMPVTATIOir  OF  FEBIOD  OF 

UKITATIOK. 
(A)  Aconial  of  RIarht  of  Acttoa  or  De- 

i  9S  (Okl.)  An  action  for  personal  injuries, 
eing  an  action  not  arising  on  a  contract,  must 
nder  Comp^  Iati  1009,  f  5560.  aubd.  3,  be 
rougbt  within  two  years  after  cause  of  action 
ccnies.— Waugh  v.  Guthrie  Gas,  Light,  Fuel  & 
mprovement  Co.,  131  P.  174. 

S>  Abaence,  Monrealdeneo,  auid  CobcobI- 
ment  of  Penon  or  Propertr* 

S87  (CaLApp.)  Under  Code  Civ.  Proc.  f  3.%, 
ubd.  1,  prescribing  a  five-year  limitation  for 
ctiona  on  foreign  judgments,  and  section  351, 
roviding  that  an  action  accruing  against  a  per- 
on  out  of  a  state  may  l>e  commenced  within 
lie  prescribed  period,  and  that  alMence  from  the 
tate  is  no  part  of  such  period,  action  on  a  for- 
ign  judgment  against  defendant  who  had  resid- 
d  in  this  state  not  more  than  2^  years  was 
ot  barred.— Chappell  v.  Thompaon,  131  P.  82. 


(F)  IvBor«M«e,  mstelca,  Traat,  Fntvd, 
ConeoBlmcnt  of  of  AetlOB. 

'  I  96  (CaLApp.)  Record  of  conveyance  of  wa* 
ter  rights  keld  not  constructive  notice  to  snb- 
aequent  grantee  of  a  mistake  in  the  amount  of 
water  conveyed  within  Civ.  Code,  {  10,  so  as 
to  bar  an  action  to  reform  the  conveyance  with- 
in  three  yeara  thereafter  under  Code  Civ.  Proc. 
I  338,  subd.  4.— UIUs  t.  Silver  Creek  &  Pano- 
che  Land  ft  Water  Co.,  131  P.  344. 

I  104  (Okl.)  A  party  who  wrongfully  conceals 
material  facta,  or  the  fact  that  a  cause  of  ac- 
tion bas  accrued  against  him,  cannot  plead  tbe 
statute  of  limitations. — Waugn  v.  Guthrie  Gas, 
Li^t,  Fuel  ft  Improvement  Co.,  131  P.  174. 

The  mere  failure  to  disclose  that  a  cause  of 
action  exists  will  not  prevent  the  running  of  the 
statute.  There  must  be  some  actual  artifice  to 
prevent  knowledge  of  tbe  fact  or  aome  afflrmi-- 
tive  act  of  concMdment.— Id. 

<H>  CoBmeneenent  of  A«tlOB  or  Other 
ProeoodiBK. 

SI  19  (Kan.)  Under  Code  Civ.  Proc.  %  19 
(Gen.  St.  1909,  f  5612),  where  an  alias  sum- 
mnns  was  tasued  and  served  more  than  60  days 
after  confession  of  a  motion  to  set  aside  a  sum- 
mons, held  that  the  action  was  not  l>egun  until 
the  date  of  the  alias  summons.— Brock  v.  Fran- 
cis, 181  P.  1179. 

I  130  (Or.)  In  view  of  L.  O.  L.  «  68,  71, 
held,  that  under  tbe  express  provisions  of  sec- 
tion 20  the  time  during  which  an  appeal  from 
a  voluntary  nonsuit  was  pending  should  be  ex- 
cluded in  computing  the  time  for  the  commence- 
ment of  a  second  action. — Ilutchiogs  v.  Royal 
Bakery  ft  Confectionery  Co.,  131  P.  514. 

V.  FIfADCrO.  EVIDEWOE,  TBIAI.. 
AJTD  REVIEW. 

I  179  (CaLApp.)  Under  Code  Civ.  Proc  S 
338,  subd.  4,  in  action  baaed  on  fraud  or  mis- 
take, the  factat  time,  and  dratmstances  must  be 
alleged,  so  that  the  court  may  determine  wheth- 
er the  fraud  or  mistake  was  discovered  within 
three  years,  it  not  being  anfficfent  to  merely 
allege  auch  diaoovery  within  three  yean  or 
ignorance  at  the  time  of  tbe  occurrence  of  tha 
facts.— LilUa 't.  Silver  Creek  &  Panodie  Land 
ft  Water  Co.,  181  P.  344. 

Limitation  of  liability. 

»ee  Carriers,  H  114.  159. 

LIQUIDATED  DAMAGES. 

See  Damages,  ff  TT,  80. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

US  PENDENS. 

See  Abatement  and  Ravivalf  |  19. 

!  3  (Wash.)  In  an  action  attacking  the  de- 
cree in  an  action  to  quiet  title  againat  unknown 
heirs,  it  will  be  presumed,  in  the  absence  of 
any  allegation  that  a  lia  pendens  was  not  filed 
therein,  that  the  proceedings  were  regular  and 
that  a  lis  pendens  was  filed  as  required  by 
Rem.  ft  BbL  Code,  |  232.--PbUUpt  t.  Tomp- 
son,  131  P.  461. 

LIVE  STOCK. 

See  Carriers,  8  228. 

LOGS  AND  LOGGING. 

See  Navigable  Waters,  |  39;  Negligence,  K  43, 
62;  Trespass,  If  45,  46. 

I  19  (Wash.)  Where  the  issue  was  whether 
one  contracting  to  drive  logs  and  deliver  them  in 
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bit  boom  wu  neclisent  in  operating  the  boom, 
evidence  that  the  boom  web  not  properly  con- 
Btructed  and  was  of  insufficient  strength  to  se* 
cnrely  retain  tbe  logs,  and  that  the  boom  broke 
uul  the  logs  eacapM,  was  admlsBible.— Suther- 
land &  Brewer  v.  Lewis  Btver  Boom  tt  Logging 
Co.,  131  P.  4GS. 

1 33  (Idaho)  Evidence  In  an  action  where 
an  intervener  claimed  a  lien  (or  advances  on 
lumber  and  logs  of  the  defendant  company, 
which  were  in  the  poasession  of  a  receiver,  held 
to  suBtain  findingB  that  defendant  was  not  in- 
debted to  the  intervener,  and  that  he  was  enti- 
tied  to  no  lien. — Wittenbeiv  t.  Morthem  Idaho 
Pine  Lnmber  Co.,  181  P.  1.  . 

LOST  INSTRUMENTS. 

Kee  Evidence,  fl  178.  183. 

1 8  (Okl.)  Direct  proof  of  a  written  convey- 
ance which  has  been  lost  or  destroyed  may  be 
aided  by  the  presnmptioo  arising  from  long 
peaceable  poBsession  and  repeated  acts  of  own- 
ership, thoufrh  during  a  time  less  than  the  limi- 
tation period.— Adkins  v.  Wright,  131  P.  686. 

Evidence  of  tbe  execution,  delivery,  and  losa 
of  a  deed  which  would  sapply  a  missing  link 
in  a  chain  of  title  in  a  suit  to  quibt  title,  to- 
gether with  evidence  of  long  peaceable  posses- 
sion without  adverse  claim  and  payment  of  tax- 
es, is  admissible  on  the  questifii  whetbu  tbe 
lost  deed  ever  existed. — Id. 

LUNATICS. 

See  Insane  Persons. 

MACHINERY. 

See  Maater  and  Servant,  H  121,  201.  258. 

MAGISTRATES. 

See  Criminal  Law,  |  103. 

MAINTENANCE 

See  Husband  and  Wife,  |  285^. 

MALICIOUS  PROSECUTION. 

See  False  Impriaoiimeat;  Trial,  {  860.  - 

I.  HAT1JBB  AMD  GOMMEHOEIIEHT 
OF  PBOSEOimOH. 

1 3  (Okl.)  Where  an  attorney  is  actuated  by 
malicious  motives  in  bringing  an  action  or 
proceeding  for  his  client,  he  is  liable  for  dam- 
therefor.— Andenon  T.  Canaday,  181  P. 


n.  WANT  OF  PBOBABXJS  OAVtE. 

124  (Utah)  Plaintiff,  in  an  action  for  mali- 
cious prosecution,  makes  out  a  prima  facie  case 
as  to  want  of  probable  cause  by  showing  his 
discharge  in  a  criminal  proeecntion  upon  a 
bearing  before  a  magistrate. — McKenzle  v.  Can- 
ning, 131  P.  1172. 

m.  UAUOE. 

f  27  (Kan.)  The  malice  essential  to  a  right  of 
action  for  malicious  prosecution  is  not  restrict- 
ed to  the  personal  batred,  spite,  or  revenge  of 
the  one  who  in»tituted  the  prosecution^r<^ts 
V.  Buck,  131  P.  587. 

V.  AGTIOHS. 

i7l  (Utab)  Where  defendant  substantially 
stated  to  counsel  all  the  material  facts  known 
to  him  and  upon  their  advice  instituted  a  crim- 
inal prosecntioD  in  good  faith  and  upon  a  well- 
grounded  belief  of  plalntiFs  guilt,  the  defense  la 
a  quetition  for  the  Jury. — HcKenzie  y.  Canning, 
irjl  P.  1172. 


i  72  (Kan.)  In  an  action  for  malldoiu 
cation,  an  instruction  that  the  proeecntion  with 
any  other  motive  than  to  bring  the  guilty  per- 
son to  justice  is  a  malicious  proeecuticm  heU 
not  erroneons,  ttatrngh  a  very  condenaed  state- 
ment of  the  law.— I^ti  t.  Buck,  181  P.  687. 

MANDAMUS. 

I.  HATinUE  AEB  OBOUHIM  Of  OBH- 


S  4  (Wash.)  The  writ  of  mandamus  wHl  not 
be  allowed  to  issue  where  there  is  an  adequate 
remedy  by  appeal— State  t.  Superior  Court  for 
King  County,  131  P.  1138. 

n.  SUBJECTS  AKD  PUBPOUB  OP 

BEIiIEr. 

(A)  Aets  aaC  PrwsmmMnacm  mt  Oawta, 
Jndvea,  and  Jndlelal  OMeers. 

1 28  (Wash.)  Tbe  judgment  or  diacretitm  of 
the  trial  court  cannot  be  controlled  by  man- 
damus.—State  V.  Superior  Court  for  Kiu  Coun- 
ty, 131  P.  1136. 

S3I  (Wash.)  Where  a  trial  court  refuses  to 
proceed  in  a  cause,  it  may  be  required  to  do 
so  by  a  writ  of  mandamus,  without  determin- 
ing how  the  cause  shall  be  disposed  of. — State 
V.  Superior  Court  for  King  County,  131  P. 
1136. 

A  motion  in  a  disbarment  proceeding  to  set 
the  cause  for  trial,  or  to  otherwise  proceed 
therewith,  those  being  the  only  two  ways  in 
which  the  court  conld  proceed,  was  in  effect  a 
request  that  if  tbe  motion  to  set  for  trial  was 
denied,  the  proceeding  sbould  be  dismissed  so 
that,  on  reftual  of  the  request  mandamos  might 
be  mainlined  to  compel  the  court  to  proceed. 
— Id. 

157  (Wash.)  Where  the  court  refuses  to  fix 
a  supersedeas  bond,  he  may  be  compelled  to  do 
so  by  mandamos.— -State  v.  Soperior  Court  of 
Wadilngton  for  King  County,  131  P.  81& 

(B)  Acta  aaA  PrMeoAlBM  ot  P«Mle  OB- 
een  aad  Bosrda  and  MvaielyalitlMit 

i  72  (N.M.)  Mandamus  will  not  lie  to  compel 
the  performance  of  a  duty  calling  for  the  exer- 
cise of  judgment  and  discretion.— Seward  v. 
Denver  &  R.  G.  R.  Co..  131  P.  980. 

S  73  (Idaho)  A  water  consumer  within  an  ir- 
rigation district  who  is  also  within  a  town,  may 
by  mandamus  compel  the  district  to  deliver  to 
him  water  under  the  reguiatlona  prescribed  by 
the  town.— City  of  Nampa  v.  Nampa  ft  Herid- 
ian  Irr.  Dist.  181  P.  & 

m.  JUBISDIOTIOM.  PBOGBBDnroa. 

AKD  REUEF. 

I  143  (Wash.)  Where  an  order  refusing  a 
motion  to  set  a  diBbannent  proceeding  for  hear- 
ing was  entered  on  February  25th,  relator,  who 
on  March  ^tb  applied  for  a  writ  of  mandamus, 
waa  not  guilty  of  such  laches  as  would  deprive 
him  of  his  right  to  the  writ.— State  T.  Superior 
Court  for  King  County,  131  P.  119& 

MANSUUGHTER. 

See  Homicide,  if  63,  78. 

MARITIME  LIENS. 

in.  EHFOBCEBCElfT, 
<A)  In  Admlraltr* 

I  60  (Wash.)  The  superior  court  has  Jurlsdie- 
tion  of  an  action  for  the  price  of  machinery 
used  in  the  Construction  and  equipment  of  a 
vessel  and  for  the  price  of  machinery  becoming 
a  part  of  the  vessel  and  to  grant  a  judgment 
constituting  a  paramount  lien  thereon.— Mc- 
CVeeiy  t.  Carter,  131  P.  1126. 

{67  (Wash.)  The  court,  in  an  action  tw  a 
judgment  constituting  a  paramonnt  lien  on  a 
vessel,  for  the  price  of  machinery  used  in  tlie 
construction  and  equipment  thereof,  and  for  tbe 
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price  of  mAchioery  entering  into  and  becoming 
a  part  thereof,  may  enter  a  deficiency  jndgmait. 
— McCreery  v.  Carter,  131  P.  1125. 

MARRIAGE. 

Bee  Divorce;  Hnritand  and  Wife. 

1 20  (Okl.)  Evidence  tliat  a  single  man  and 
single  woman,  citisens  of  the  Creek  Nation,  se- 
cured the  consent  of  ber  iMrents  to  get  manied 
and  thereafter  lived  together  fts  man  and  wife 
for  two  years,  held  to  show  an  agreement  eon* 
sdtoting  a  marriage  per  verbft  deprKientl^ 
ClarksoD  v.  Washington,  181  P.  98S, 

MASTER  AND  SERVANT. 

See  Commerce,  I  27 ;  Corporations,  |  456; 
Damafcea;  Ferries:  Hospitals,  f  8:  Insur- 
ance, f  430;  Negligence,  fi  43,  136;  Tele- 
graphs and  Teleplionea,  i  15;  Trial,  H  68, 
251,  252,  295;   Witnesses,  |  46. 

I.  THB  BBLATIOH. 
(A)  Crmtlom  BIziatoBe*. 

1 5  (Okl.)  Under  a  contract  between  a  con- 
struction company  and  B.,  held,  that  a  foreman 
who^  duty  it  was  to  snpervise  the  work  and  see 
that  it  was  performed  in  accordance  with  the 
epecificationfl,  and  to  keep  time,  was  engaged  in 
dattes  imposed  npon  the  company  by  the  con- 
tract, and  was  not  a  laborer  for  whose  compen* 
sation  B.  was  respondble^— ShaUenbetger  t. 
Brady,  131  P.  1096. 

<B)  StatBterr  R«c«Iatliin. 

i  13  (Wash.)  Laws  1911,  c.  87,  prohibiting 
the  employment  of  females  more  than  eight 
hours  per  day  except  in  enumerated  employ- 
ments, inclmiing  females  employed  in  canning 
fish,  does  not  exempt  establianmenta  within  the 
exemption ;  but  an  employ^  therein,  not  engag* 
ed  Id  the  canning  of  fish,  is  within  the  act — 
State  V.  Pacific  American  Fisheries,  181  P.  462. 

I  18  (Wash.)  An  instruction  on  the  trial  of 
an  employer  for  violating  the  Womens*  Bight 
Hour  Law  (Laws  1011.  c.  37)  k^ld  snffleientlr 
favorable  to  accused.— State  v,  Padfic  Asmlean 
Fisheries,  131  P.  452. 

(C)  Termination  nn<  Dlseknrffc. 

139  (Wash.)  Under  Rem.  ft  Bal.  Code,  i 
209,  the  variance  between  the  allegation  io  a 
complaint  seeking  recovery  for  breach  of  con- 
tract of  employment  as  to  the  date  of  the  con- 
tract and  proof  thereof  held  immaterial— -Cho- 
lokovitch  V.  Porcupine  Gold  Wning  Ga,  131  P. 
400. 

n.  lEBVIOni  AMD  OOimmATIOH. 
CB)  W«vu  mmM  Otber  Bemnneratton* 

1 71  (GaLApp.)  In  an  action  for  services 
under  an  express  contract  to  pay  a  certain 
monthly  salary,  interest  should  be  allowed  on 
each  payment  as  it  fell  due.— Allen  t.  Central 
Counties  Land  Co.,  131  P.  78. 

180  (Wash.)  In  an  action  against  a  corpofn- 
tion  for  services  rendered,  evidence  hM  to  rap* 

Jiort  a  finding  tliat  the  services  were  rendered 
or  another  corporation.— Jmsen  t.  T.  H.  Wil- 
Uama  Co..  131  P.  204. 

m.  MAvrsam  uabilitt  fob  n- 

JUBIM  TO  nSRVABT. 
(A)  Rntwa  nA  Bztent  In  0«n«v«l. 

1 88  (Wash.)  An  agreement  binding  one  to 
fumisfa  at  a  mine  specified  timbers  for  specified 

E rices  during  a  specified  period  does  not  make 
im   an    independent   contractor.— Simila  v. 
Northwestern  Improvement  Co.,  181  P.  831. 

1 97  (Wash.)  It  is  a  master'a  duty  to  cnard 
against  such  danger  as  would  be  anddpated  by 


one  of  ofdlnaiy  DmdeDce.— YUlaid  t.  Waiblng- 
ton  Brick,  Lime  &  Sewer  Pipe  Ga,  181  P.  219. 

(■)  Vonte,  Hnelilnerr.  A»pllM0«a,  u« 
Place*  for  Work. 

fi  101,  102  (Wash.)  It  is  a  master's  duty 
to  furnish  a  reasonably  safe  place  to  woric— 
yillani  v.  Washington  Brick,  Lime  ft  Sewn 
PipeGc.  131P.  m 

U  101,  102  rWash.)  A  master  is  bound  to  ex- 
ercise reasonable  care  to  furnish  a  servant  a 
reasonably  safe  place  to  work;  tin  term  "rea- 
sonable care"  meaning  care  commensniate  witli 
the  danger  to  be  anticipated.— Williams  t.  City 
of  Spokane.  131  P.  833. 

11  101,  102  (Wash.)  A  master  being  bound  to 
furnish  a  servant  a  safe  place  to  work  is  equal- 
ly bound  to  refrain  from  causing  the  place  to 
become  unsafe  by  bis  positive  act,  or  that  of  his 
foreman  for  which  be  is  responsible.— Bfarks 
V.  Hurley  Mason  Co.,  131  P.  1122. 

I  107  .(Wash.)  The  safe  place  doctrine  applies 
to  the  tearing  down  of  an  old  building;  the 
fact  that  the  necessary  dangen  are  more  numer- 
ous by  reason  of  the  natore  of  the  work  not  ab- 
solving the  master  from  the  exendse  ot  care 
to  eliminate  unnecessary  dangers.— Bogers  v. 
Valk,  131  P.  231. 

H07  (Wash.)  A  master  employing  explosives 
must  exercise  a  degree  of  care  for  the  safety 
of  the  servant  commensurate  with  the  danger 
reasonably  to  be  anticipated,  in  order  that  ex- 
tra hazards  may  be  eliminated  or  reduced  to  a 
minimum. — Jobe  v.  Spokane  Gas  &  Fuel  Co., 
131  P.  236. 

i  107  (Wash.)  Where  an  employ^  engaged  at 
work  on  the  aide  of  a  mountain  in  making  a  cut 
for  a  mill  could  not  see  workmen  above  him 
making  a  cat  for  a  wat^  flume,  and  the  fore- 
man luaced  brush  below  the  cut  for  the  flume, 
to  prevent  material  from  rolling  down,  the  role' 
of  safe  place  in  which  to  votk  applied.— Ferog- 
lio  V.  Paulsen,  131  P.  1163. 

I  113  (CaLApp.)  Railroad  company  held  not 
liable  for  injury  to  employ^  where  the  roof 
causing  his  injury  is  so  constructed  as  to  permit 
a  passageway  uiereunder  without  injury  to 
those  oo  passing  cars,  and  the  company  has 
dischai^ed  all  duties  devolving  upon  it  in  Its 
relation  with  the  employ^.— Campbell  v.  Soatli- 
em  Pac.  Ry.  Co.,  131  P.  80. 

f  118  (Kan.)  In  an  action  against  a  mining 
company  for  wrongful  death  of  an  employ^.  It  is 
no  defense  that  the  state  mining  inspector  had 
neglected  to  require  the  appointment  of  a  fire 
bora  in  a  mine  generating  fire  damp,  as  re- 
quired by  Gen.  St  1909,  S  4803.— Cheek  v.  Mis- 
souri, K.  4  T.  Ry.  Co..  131  P.  617. 

Gen.  St.  1909,  |  4892,  giving  a  right  of  action 
in  case  of  loss  of  life  from  "any  violation"  of 
or  "willful  failure"  to  comply  with  the  statute 
enacted  for  the  protection  of  coal  miners,  em- 
braces voluntary  acts  done  in  violation  at  the 
statute  and  voluntary  Inaction  when  the  stat- 
ute requires  something  to  be  done.— Id. 

In  order  to  constitute  a  "willfal  failure"  to 
comply  with  the  mining  act,  as  the  term  is  used 
in  Gen.  St.  1909,  f  4Sd2,  it  is  not  necessary 
that  there  be  either  bad  purpose  or  determined 
obstinacy,  but  It  is  sufficient  -that  there  be  an 
Intentional  suffering  of  mining  operations  to 
proceed  without  taking  the  prescril>ed  precau- 
tionary measures.— Id. 

The  reqairement  of  Gen.  St.  1909,  S  4987, 
that  holes  be  drilled  as  a  protection  against 
fire  damp  in  coal  mines,  is  not  met  by  a  mere 
ordering  of  such  holes  to  be  drilled.— Id. 

Under  Gen.  St.  1900.  {  4987,  requiring  bore 
holes  not  less  than  12  feet  In  advance  of  every 
working  place  In  dangerous  proximity  to  an 
aband<nted  mine  sui^pected  of  containing  in- 
flammable gases,  it  is  not  neoeasary  that  bore 
holes  be  drilled  a  reasonable  distance  beyon^  12 
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^eet,  altboQ^  bj  ao  doing  danger  might  be 
averted.— Id. 

The  mining  act  doea  not  abrogate  the  common- 
law  duty  of  coal  mine  owners  and .  opferatora 
to  furniBh  thejr  empioyCi  gafe  places  In  vUcb 
to  work. — Id. 

I  I2t  (Kui.)  Where  a  railway  company  maio- 
tains  a  manufacturing  establlahment,  it  is  not 
relieved  from  compliance  with  factory  act  be- 
cause  the  establishment  is  a  mere  incident  to  its 
business  as  a  common  cftrrier  and  because  man- 
ufacturing is  not  within  its  charter  powers.— 
Bnbb  T.  Missouri.  E.  &  T.  By.  Co..  181  P.  575. 

A  separate  building  maintained  by  a  railway 
company  as  a  car(>enter  shop,  containing  ma- 
chinery wherein  lumber  is  sawed  and  converted 
into  forms  for  mold  patterns,  repairs  on  build- 
ings, etc.,  is  a  "manufacturing  establishment" 
wfthin  Gen.  St  1909,  |  4882.— Id. 

I  124  (Kan.)  Oen.  St.  1909,  H  4986,  5006.  re- 
quiring examination  of  coal  mines  generating 
fire  damp,  applies  to  all  mines  generating  such 

SB  in  appreciable  quantities.— ^^^heelc  v.  Missouri, 
,  &  T.  Ry.  Co..  131  P.  617. 
Liability  attaches  for  the  results  of  an  ex- 

gtosloD  of  gas  released  from  an  atumdoned  mine 
1  dangerous  proximity  to  working  places,  when 
its  presence  would  have  been  disclosed  by  exami- 
nations, such  as  are  required  by  Qea.  8t  1909, 
iS  4986,  5006.-Id. 

i  124  (Wash.)  Foreman  tearing  down  old 
building  held  negligent  in  failing  to  satisfy  him- 
self that  a  floor  would  sustain  the  added  weight 
b'<fore  directing  workmen  to  tear  down  a  por- 
tion of  the  Toaf  ao  that  it  would  fall  thereon,  to 
direct  the  workmen  to  a  reasonably  safe  place 
to  stand,  or  to  adopt  some  other  reasonably  safe 
plan.— Rogers  v.  Valk.  131  P.  231, 

I  (25  (Kan.)  As  used  in  Gen.  St  1909.  | 
4987,  providing  that  bore  boles  shall  be  kept  not 
less  than  12  feet  in  advance  of  every  working 
place  in  dangerous  proximity  to  an  abandoned 
mine  sospected  of  containing  inflammable  gases, 
the  word  "suspected"  does  not  necessarily  in- 
volve knowledge,  belief,  or  likelihood,  but  a 
slight  or  rague  idea  is  sufficient — Cheek  v.  Mis- 
souri. K.  ^Tt.  Ry.  Co.,  131  P.  617. 

(C)  Metboda  ot  Work,  Bwlsa,  mmt  Orders. 

t  130  (Wash.)  Where  a  plan  or  method  of  op- 
eration deliberately  adopted  by  a  master  is  un- 
necessarily dangerous,  its  adoption  is  actionable 
negl^nce.— Williams  v.  City  of  Spokane,  131 

i  133  (Idaho)  Where  the  place  of  work  is  in- 
herently dangerous  and  signals  are  required  for 
the  protection  of  employes,  and  are  relied  upon 
by  tne  employ^,  it  is  the  master's  nonassign- 
able duty  to  give  snch  slnials.- Lucey  v.  Stack- 
GibbB  Lumber  Co.,  ISl  P.  897. 

I  137  (Colo.App.)  Where  an  employer  in- 
structing an  employ^  to  varnish  the  top  of  ele- 
vators in  the  building  knew  that  the  elevators 
would  be  running,  it  was  bis  duty  to  exercise  at 
least  ordinary  care  in  warning  the  employ^  of 
contemplated  movements  of  such  elevators. — 
Finding  v.  Gitzen,  131  P.  1042. 

I  137  (Wash.)  In  an  action  for  injuries  to 
plaintiff  by  falling  from  a  concrete  pier  in 
course  of  construction  with  a  part  of  the  form 
which  he  had  been  directed  to  remove,  defend- 
ant's plan  for  removing  such  forms  withont  pro- 
viding adequate  supports  held  actionable  negli- 
gence as  failing  to  provide  a  safe  plan  and 
method  of  work.— Williams  v.  City  of  Spokane, 
131  P.  833. 

I  141  (Idaho)  A  master  engaged  in  a  hazard- 
ous business  must  promulgate  such  regulations 
as  will  afford  reasonable  protection  to  his  em- 

ELoy6>,  and  for  negligence  in  not  doing  so  he 
I  liable.— Lucey  v.  Stack-Gibbs  Lumber  Co.. 
131  P.  897. 

(K)  F«llow  ServaMta. 

8  170  (Colo.App.)  Wiiere  an  employer.  In- 
structing an,  employe  to  vaxnish  the  top.  of  ele- 
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yators  in  a  building,  knew  thai  the :  elevators 
would  be  running,  Iw  must  exercise  at  least  OE- 
dinary  care  in  famishing  a  con^petent  pilot  for 
the  elevators.— Finding  v.  Gitzen,'  131  P.  1042. 

f  185  (Idaho)  NMligence  of  co-emp1oy4  en- 
eaged  with  plaintiff  In  felling  trees  in  failing  to 
give  the  proper  sigpal  held  to  be  the  necligoice 
of  the  employer,  for  which  it  was  liabie,  and 
not  merely  the  negligence  of  a  fellow  servant.— 
Lncey  v.  Stack-Gibbs  Lumber  Co.,  131  P.  897. 

A  master  cannot  instruct,  bis  semnt  to  per^ 
form  a  nonassignable  dutv.  and  thereby  eacape 
liability  for  injury  resulting  to  an  employ< 
where  the  servant  neglects  to  perform  such  du- 
ty.—Id. 

§  (90  (Wash.)  Where  plaintiff  was  injured  by 
the  act  of  bis  foreman  in  loosening  a  brace  on 
which  plaintiff  stood  at  the  foreman's  direction, 
and  without  warning  from  him,  the  foreman's 
act  was  not  a  mere  detail  of  the  work,  bat  neg- 
ligence In  the  performance  of  his  duty  aa  a 
vice  principal.— Marfca  t.  Hurley  Mason  Co., 
131  P.  imT 

The  rule  that  a  master  is  not  liable  for  In- 
juries caused  by  a  defect  in  a  scaffold  construct- 
ed by  the  workmen  from  suitable  materials  fur- 
nished hM  inapplicable  to  a  case  of  Injury  to 
a  servant  by  the  negligence  of  his  foreman  in 
loosening  a  brace  on  which  the  servant  stood  by 
the  foreman's  direction  without  warning  to 
him.— Id. 

S  1 96  (Wash.)  A  carpenter  engaged  in  framing 
timbers  for  the  roof  of  a  railroad  roundhouse 
held  ^  fellow  servant  of  other  carpenters  engag- 
ed in  erecting  a  scaffold,  and  could  out  recover 
for  injuries  sustained  by  a  fall  due  to  the  in- 
sDffldent  nailing  of  a  board  forming  a  part  of 
the  B(»ffold.— Eckert  v.  Sound  Construction  A 
Engineering  Co.,  131  P.  1121. 

I  201  (Kan.)  Where  an  injury  has  occnrred 
through  negligent  failure  of  an  employer  to 
warn  a  servant,  a  recovery  may  not  be  defeated 
by  evidence  of  negligence  of  a  fellow  servant 
while  the  employe  was  operating  the  machinerr 
by  which  he  was  injured. — Seward  v.  KaW  Val- 
ley Ice  &  Cold  Storage  Co..  131  P.  56& 

(P)  Rlska  Aaaniiied  by-  S«rv««t. 

4  203  (Wash.)  A  servant  usually  assumes 
only  the  risk  of  those  ordinary  dangers  neces- 
sarily incident  to  the  work.— Jobe  v.  Spokane 
Gas  &  Fuel  Co.,  1.31  P.  235. 

§  204  (Kan.)  Assumed  risk  is  not  a  defense 
to  an  action  prosecuted  under  the  mining  act 
for  loss  of  life,  due  to  failure  to  take  precau- 
tions against  fire  damp.— Cheek  v.  Missonri.  K. 
*  T.  Ry.  Co.,  131  P.  617. 

S205  (CaLApp.)  An  inexperienced  employ^ 
in  the  generatiue  department  of  a  gas  factory 
may,  while  working  in  that  department,  rely  on 
the  employer's  assurances  of  safety,  unless  by 
observation  he  learns  of  dangers. — Mulholland  T. 
Western  Gas  Const  Co.,  131  P.  110. 

1205  (Wash.)  A  servant  engaged  upon  the 
construction  of  a  temporary  arch,  requiring 
engineering  overslgfat  ud  a  right  to  proceed 
with  his  work  in  confidence  that  the  master  had 
guarded  against  such  dangers  as  might  arise 
from  outside  causes,  and  hence  did  not  assume 
the  risk  of  the  falling  of  the  arch  from  an  out- 
side cause  as  a  heavy  wind,  as  distinguished 
from  those  incidental  to  the  work  itself!— W<4- 
pers  V.  City  of  Spokane,  131  P.  230. 

1206  (Wash.)  An  employ^  assumes  the  ordi- 
nary risks  incident  to  the  work  in  which  he  is 
engaged,  and  the  emidoyer  haa  famished  faim  a 
safe  place  where  the  dangers  are  known  or  are 
as  apparent  to  faim  as  to  the  employer.— Kerog- 
lio  V.  PauUen,  131  P.  1163. 

I  217  (Wash.)  Equal  knowledge  of  a  danger 
Is  not  alone  the  test  of  whether  a  stfvant  as- 
sumes extraordinary  and  unnecessary  risks 
created  by  the  master's  negligence;  and  added 
danger,  in  order  to  be  assumed,  must  be  patent^ 
open,  obvious  and  voluntarily*  as  well  as  know* 


Digilized  by 


Ii263 


INDEX-DIGBST 


ingly,  encoantered.— Jobe  t.  Spokane  Gas  & 
Foel  Co.,  131  P.  235. 

1217  (Wash.)  An  employ^  may  not  assume 
.  that  the  employer  has  farnisbed  him  a  safe 
place,  where  the  dangers  are  known  or  are  as 
apparent  to  hhn  as  to  the  employer.— Feroglio 
V,  Paulsen,  131  P.  1163. 

12(9  (Wash.)  Hie  servant  assumes  those 
risks  which  are  open  and  obvious  and  Incident  to 
the  work,  while  the  master  ia  bound  to  exercise 
reasonable  care,  considering  the  nature  of  the 
work  in  hand,  to  diminate  from  the  place  of 
work  unnecessar;  dangers,  and  to  keep  the  serv- 
ant's environment  reascMiably  Baf&-^U«ers  v. 
Valk,  181  P.  231. 

{219  (Wash.)  Whether  a  servant  assumes  the 
risk  of  extraordinary  dangers  resulting  from  s 
dangerous  plan  depends  on  the  obviousness  and 
imminence  of  the  daaEer^  and  tiie  senraot's  ap- 
preciation thereof.— Williams  v.  Ci^  of  Spo- 
kane, 131  P.  833. 

A  servant  only  assumes  the  risk  when  the 
danger  is  obvious  and  apparent  alike  to  the  serv- 
ant and  the  master,  equally  appreciated  by 
boUi,  and  is  so  imminent  and  certain  of  dis- 
astrous results  as  to  make  it  incumbent  on  the 
servant  to  quit  work.— Id. 

1 222  (Wash.)  A  servant  assumes  the  risk 
by  obeying  an  order  only  when  the  danger  there- 
from is  open,  patent,  and  obvious  to  afi  parties, 
so  plain  that  reasonable  men  might  not  differ  as 
to  its  existence,  and  so  imminent  that  a  reason- 
ably prudent  man  would  not  obey  the  order.— 
Rogers  t.  Valk,  131  P.  231. 

1223  (Wash.)  While  a  servant  assumes  all 
the  usunl  risks,  he  does  not  assume  the  risks 
arisiuK  from  a  sudden  peril  not  incident  to  his 
employment.— Villani  v.  Washington  Brick. 
Lime  Sc  Sewer  Pipe  Co.,  131  P.  219. 

S226  (Co1o.App.)  An  employe's  assumption 
of  the  risks  onlinarily  incident  to  the  service 
does  not  relieve  the  employer  from  using  reason- 
able care  in  furnishing  competent  servants,  rea- 
sonably safe  aivUances,  uid  a  reasonably  safe 
place  In  which  to  work,  as  well  as  reasonable 
care  to  prevent  injories  to  the  employ^.— Find- 
ing V.  Gitzen,  131  P.  1042. 

8  226  (Wash.)  An  em^loy^  engaged  at  work 
on  the  side  of  a  mountain  in  making  a  cut  does 
not  asBume  dangers  not  incident  to  the  work, 
and  does  not  assume  risks  resulting  from  the 
master's  negligence  in  failing  to  protect  him 
from  workmen  above  him. — ^t^eioglio  t.  Paulsen, 
131  P.  U6S. 

(O)  Contrlbntorr  Hesllseiic*  of  Berraat. 

f228  (Kan.)  Contributory  n^llgence  is  not 
a  defense  to  an  action  prosecuted  under  the 
mining  act  for  loss  of  life,  due  to  failnre  to 
take  precautions  against  fire  damp.— Cheek  r. 
Missouri,  K.  &  T.  Ry.  Co.,  131  P.  617. 

S  233  (Wash.)  Where  a  master  supplied  a 
safe  way  tiirongh  its  sand  bunkers,  a  servant 
who  in  his  baste  chose  a  more  dangerous  course 
cannot  recover  for  Injiuies  resulting  therefrom. 
— Garstad  v.  Roneer  Sand  &  Gravel  Co.,  181  P. 

Ilea 

1 246  {CeAoJLvp.}  An  lemploy^  working  at  the 
time  of  an  accufent  at  the  very  place  and  time 
the  employer  had  instructed  him  to  work,  and 
doing  the  work  he  had  Instructed  him  to  do.  Is 
Dot  chargeable  with  negligence  by  reason  of 
working  at  such  time  and  place.— Finding  v. 
Oitien,  131  P.  1042. 

1 249  (Wash.)  A  servant  is  guilty  of  contribu- 
tory negligence  by  obeying  an  order  only  when 
tbe  danger  therefrom  is  open,  patent,  and  obvi- 
ous to  all  parties,  so  plain  that  reasonable  men 
might  not  differ  as  to  its  existence,  and  so  immi- 
nent that  a  reasonably  prudent  man  would  not 
obey  the  order.— Rogers  v.  Valk,  131  P.  281. 

A  workman  tearing  down  an  old  building 
was  not  guilty  of  contribntory  negligence  In 


obeying  an  order  of  the  foreman  to  pull  down 
a  portfoo  of  tbe  roof  so  that  it  would  fall  on 
the  floor  on  which  be  was  standing,  and  which 
gave  way  under  tbe  added  weight,  unless  there 
was  a  safer  place  to  stand,  of  which  be  knew. 
— Id. 

{  246  (Wash.)  Where  a  servant  is  injured  as 
tiie  result  of  a  sudden  peril  not  incident  to  his 
employment,  he  is  not  chaqECable  with  contrib- 
utory, negligence  because  be  failed  to  exercise 
a  dcliberatifw  which  one  of  ordinary  prudence 
would  do  when  confronted  with  a  known  dan- 
ger.—Villanl  V.  Washington  Briclt,  Lime  & 
Sewer  Pipe  Co.,  131  P.  219. 

S  247  (Co]o.App.)  Drunkenness  of  an  em* 
ploy£  is  not  of  itself  negligence,  unless  such  a 
condition  caused  or  contributed  to  the  accident 
complained  of.— Finding  v.  Gitxen,  131  P.  1042. 

(H)  Aettona. 

9  252  (Okl.)  A  contract  with  a  railway  shop 
employ^,  providing  that  failure  of  the  employ^ 
to  give  notice  of  injury  within  30  days  "shall  be 
a  bar  to  the  institutiou  of  any  suit  on  account 
of  snch  injuries/*  being  violative  of  the  express 

Srorisions  of  Const,  art  23,  f  9,  is  void,— 
irakebiU  v.  Gfalcago,  R.  I.  &  F.  Ry.  Co.,  131 
P.  540.  "J  . 

A  provision  of  an  employe's  contract  that 
failure  to  give  notice  of  injury  within  30  days 
should  bar  any  action  for  such  injury,  which 
contract  could  be  terminated  at  the  option  of 
either  party,  was  abrogated  by  the  adoption  of 
Const  art.  23.  S  9,  making  void  any  such  con- 
tract, where  the  injury  sued  for  did  not  occur 
until  the  adoption  of  the  Constitution.— Id. 

1 258  (Kan.)  Tbe  issue  of  negligence  of  an 
employer  in  tailing  to  provide '  a  sate  place  in 
which  to  work  may  be  presented  by  allegations 
of  specific  acts  or  omissions  without  In  so  many 
words  referring  to  the  safety  of  the  working 
place.— McIntMb  t.  Standard  Oil  Co.,  131  K 
151. 

1 258  (Kan.)  In  an  action  for  damages  under 
the  factory  act  for  failure  to  provide  a  safe- 


T.  Ry.  Co.,  131  P.  575. 

f259  (Wash.)  An  employ^  sning  for  a  per- 
sonal injury  must^  to  state  a  cause  of  action^ 
allege  that  the  injury  was  inflicted  by  persons 
for  whose  acts  the  employer  is  responsible.— 
Simila  Northwestern  Improvement  Co.,  131 
P.  831. 

S  264  (Wash.)  Where  a  coal  miner  was  in- 
jured by  a  car  which  another  miner  lost  con- 
trol of  and-  which  ran  down  th^  iocline  and 
BtnuA  him,  AeM,  that  the  term  "obstructions," 
as  used  in  the  complaint,  chargiDg  that  sncb 
obstructions  caused  the  second  miner  to  lose 
control  of  his  car,  includes  a  depression  so  that 
proof  that  tbe  se<x>nd  miner  stombled  in  a  de- 
pression did  not  constitute  a  variance.— La  Caff 
V.  Roslyn-CaKade  Goal  Co.,  131  F.  104. 

I  264  (Wash.)  That  the  person  causing  an  in- 
jury to  an  employ^  was  an  independent  cou' 
tractor  of  tbe  employer  may  be  shown  under 
the  general  denial,  wbetber  the  complaint  spe- 
cifically points  out  the  iwrticnlar  persons  charg- 
ed with  causing  tbe  injury,  or  contains  a  mere 
general  allegation  in  that  respect— Simila  v. 
Northwestern  Improvement  Co.,  131  P.  831. 

1 265  (Cal.App.)  In  an  employe's  action  for 
injuries,  the  burden  is  on  plaintiff  to  affirma- 
tively prove  his  employer's  negligence.— Camp- 
bell V.  Southern  Pac  Ry.  Co.,  131  P.  80. 

That  an  employfi  is  injured  in  the  course  of 
his  employment  raises  no  presumption  of  neg^ 
ligence  on  tlie  part  of  his  emi^oyer. — Id. 

S  265  (Wash.)  Presumptively  one  employed  to 
work  on  the  premises  of  another  for  the  latter's 
benefit  la  an  employ^,  and  tbe  employer,  seek- 
ing to  avoid  liability  on  the  ground  that  tbe 
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employ^  i«  an  independeat  contractor,  baa  the 
burden  of  eatabliabing  it— Slmfla  t.  Nortbweat- 
em  Improvement  Co.,  181  P.  8S1. 

1270  (OU.)  In  a  suit  for  the  death  of  an 
engineer  by  collision  with  a  switch  engine,  it 
was  error  to  exclude  evidence  of  a  custom  that 
a  mle  requiring  decedent  to  take  a  side  track 
which  be  failed  to  do,  bad  been  abandoned  and 
disregarded  with  knowledge  of  defendant  em- 
ployer.—Clemens  T.  St  Loais  ft  S.  F.  R.  Oo., 
131  P.  169. 

§  270  (Or.)  Where  the  jury  viewed  the  ma- 
chine which  caused  the  injury  to  a  servant,  evi- 
dence of  changes  since  the  accident  is  admls* 
rible.— Bfarien  v.  M.  3.  Walsh  &  Co.,  131  P.  SOS. 

8276  (CaLApp.)  Where  an  employ^  was  in- 
jured in  a  gas  factory  by  being  strnck  by  an 
iron  plate  moved  by  an  explosion  of  a  gaa  tank, 
and  the  explosion  and  tlw  moving  of  the  plate 
happened  simultaneously,  the  jury  could  find 
tbat  the  explorion  was  the  proximate  cause  of 
the  injury.— MnlhoUaiid  t>  Western  Qaa  Otmat 
Co..  131  P.  iia 

{276  (Kan.)  Evidence  io  an  action  for  the 
wrongful  deatii  of  a  mine  employ^  from  an  ex- 
plosion of  fire  damp  held  to  sustain  a  verdict 
and  findings  for  putintiff.— Cheek  T.  Missouri, 
K.  &  T.  Ry.  CO.,  131  P.  617. 

8  278  (CaLApp.)  In  an  action  for  injuries  to 
an  employ^  in  a  gas  factory,  caused  by  an  ex- 
plosion of  a  gas  tank  by  sparks  from  a  genera- 
tor falling  Into  it.  evidence  held  to  support  the 
finding  of  actionajble  negligence  by  the  employ- 
er in  causing  the  opHilng  Into  which  the  sparks 
fell  to  be  left  nncovered.— Uulbolland  t.  West- 
ern Gag  Const.  Co.,  131  P.  110. 

i  278  (Kan.)  Testimony  of  witnesses  describ- 
ing a  circular  saw  and  the  danger  to  be  ap- 
prehended from  it  held  sufficient  to  sustain  a 
finding  that  it  was  practicable  to  safeguard  it 
— Bubb  v.  Missouri,  K.  &  T.  Ry.  Co.,  131  P. 
S70. 

I  278  (Wash.)  Evidence  in  a  servant's  action 
for  injuries  from  the  falling  oC  a  temporary 
arch  on  which  he  was  working,  in  which  de- 
fendant claimed  that  its  fall  was  due  to  an  un- 
usual and  violeat  windstorm  which  ordinary 
prudence  could  not  have  guarded  aninst  hem 
to  sustain  a  verdict  for  plaintiff.— Wolpen  v. 
City  of  Spokane,  131  P. 

1278  (Wash.)  Where  ^laintitF.  while  employ- 
ed In  a  sawmill,  was  injured  by  the  automatic 
reversal  of  certain  roils,  the  lur^  might  find 
negligence  in  defendant's  not  naving  the  rolls 
properly  adjusted,  though  there  was  no  proof  of 
the  specific  defect  that  caused  them  to  reverse. 
-Wa1  inwright  v.  United  States  Lumber  Co., 
131  P.  SSS. 

8  284  (Wash.)  Whether  one  was  an  independ- 
ent contractor  held,  under  the  evidence,  for  tHe 
Jury.— Slmila  v.  Northweatera  improvement 
Co..  131  P.  831. 

8  286  (Kan.)  The  question  whether,  tn  the  ex- 
ercise of  reasonable  care,  an  employer  should 
have  warned  an  inexperienced  employ^  of  the 
danger  in  starting  a  drivewheel  before  he  direct- 
ed mm  to  do  so  Is  one  of  fact- Seward  v.  Kaw 
VaUey  Ice  &  Cold  Storage  Co.,  131  P.  668. 

8286  (Or.)  In  an  action  by  an  injured  serv- 
ant, evidence  of  the  master's  negligence  held 
sufficient  to  go  to  the  jury. — Mazien  v.  M.  J. 
Walsh  &  Co..  131  P.  505. 

8  286  (Wash.)  In  an  action  by  a  miner  who 
was  run  down  by  a  coal  car  which  another 
miner  was  towering  on  the  incline  behind  him, 
held  that,  under  the  evidence,  the  question 
whether  the  master  furnished  defendant  with 
a  reasonably  safe  place  to  work  was  for  the 
Jury.— Le  Caff  v.  Boslyn-OaBcade  Coal  Co.,  131 
P.  104. 

8  286  (Wash.)  Evidence  held  to  make  a  ques- 
tion for  the  jury  as  to  whether  a  foreman  in 
chaise  of  the  wra-k  of  tearing  down  an  old 
building  was  negligent  in  adopting  a  danger- 
ous plan  of  won.  oi  In  failli^  to  tell  work* 
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men  of  a  safer  place  to  stand.- Rogers  t.  Tal^ 
131  P.  231. 

8286  (Wash.)  Whether  it  was  negligence  for 
an  employer,  in  blasting,  to  explode  several 
charges  of  powder  simnltaneouBly  with  only 
one  report  making  It  impossible  to  know 
whether  all  had  exploded,  held  to  be  a  qnesdon 
for  the  jury. — Jobe  v.  Spokane  Gas  &  Fuel  Co., 

131  P.  m. 

8  286  (Wash.)  In  an  action  for  injuries  to  a 
servant  by  being  thrown  against  a  cut-off  saw, 
evidence  Aeld  to  require  the  submission  to  the 
jury  of  the  question  of  defendant's  negligence 
in  permitting  the  apptiances  of  the  miU  to  be 
and  remain  In  a  defective  condition  and  falling 
to  inform  plaintiff  of  the  danger.— Wainwright 
V.  United  States  Lumber  Co.,  131  P.  820. 

1287  (Wash.)  In  an  actlMi  for  injuries  to  a 
servant  by  the  alleied  n^Ugence  of  plalntifTs 
foreman,  whether  be  waa  a  fellow  servant  or 
vice  principal  was  a  question  of  fact  for  the 
jury.— Marks  v.  Hurley  Mason  Co.,  131  P.  1122. 

1 288  (Ca).App.)  Whether  an  emp!oy«  in  a 
gas  factory.  Injured  by  an  expkwim  at  a  gma 
tank  caused  by  sparks  from  a  generator,  a»- 
Bumed  the  risk  held  for  the  jury.— Mnltaolland 
V.  Western  Gas  Const  Co.,  131  P.  110. 

8  288  (Wash.)  A  coal  miner  run  down  by  a 
car  which  another  miner  lost  control  of  in  the 
incline  held  not,  as  matter  of  law,  to  assume 
the  risk  of  injury  from  the  accident  which  waa 
caused  by  defects  in  the  track. — La  Caff  r. 
Boslyn-Cascade  Coal  Co.,  131  P.  104. 

S288  (Wash.)  Whether  the  danger  of  obey- 
ing an  order  to  puU  down  a  part  of  the  roof 
of  a  building  ao  that  It  would  fall  on  the  floor 
on  which  the  workmen  were  .standing  was  so 
obvious  that  they  aasanwd  the  risk  held  to  be 
for  the  jury.— Bogers  v.  Talk,  181  P.  231. 

S288  (Wash.)  Whether  a  servant  assumes 
unnecessary  risks  imposed  by  tbe  master's  neg- 
ligence is  usually  a  question  of  fact — Jobe  v. 
Spokane  Gas  &  Fuel  Co.,  131  P.  235. 

Whether  the  danger  from  an  employer's  neg- 
ligence in  exploding  blasts  simultaneously  with 
only  one  report,  so  that  it  could  not  be  deter- 
mined whether  all  had  exploded,  was  so  im- 
minent and  certain  that  an  employ^  assnmed 
the  risk  by  continuing  in  the  employment  ktid 
to  be  a  queation  for  tbe  jury.— Id. 

8  288  (Wash.)  In  an  action  for  Injuries  to  a 
servant  from  a  (all  from  a  bridge  pier  in  pro- 
cess of  coustructionf  plaintiff's  assumption  of 
risk  held  a  question  for  the  jury.— Williams  v. 
City  of  Spokane,  131  P.  833. 

8  289  (CaLApp.)  Whether  an  empl(v«  fn  n 
gas  factory,  injured  by  an  explosion  of  a  gas 
tank  caused  by  sparks  from  a  generator  fallfDg 
into  it  was  guilty  of  contribnton,  ne^gence 
hM  for  tbe  jnry.— Malh<dland  v.  Weatem  Gas 
Const.  Co..  131  P.  110. 

8289  (Wash.)  A  coal  miner  required  to  lower 
empty  cars  down  the  incline,  who  was  injured 
by  a  car  which  got  away  from  a  miner  follow- 
ing him,  keld  not  guilty  of  contributory  negli- 
gence, as  a  matter  of  law,  in  stopping  bis  car 
a  moment  so  he  could  more  efEacttuiUy  brake  it. 
~La  Caff  V.  Boslyn-Coscade  CoolCo.,  131  P. 
194. 

8  289  (Wash.)  Where  an  employ^  was  injured 
by  having  his  finger  crushed  on  an  elevator 
drum  by  tbe  elevator  cable  when  it  suddenly 
started  without  cause,  whether  plaintiff  tqr 
catching  hold  of  tbe  wrong  cable  acted  as  a 
prudent  man  would  have  done  was  for  the  jury. 
— Villanl  V.  Washington  Brick,  Lime  &  Sewer 
Pipe  Co.,  131  P.  219. 

8289  (Wash.)  In  a  workman's  action  for  in- 
juries, caused  by  tbe  floor  of  a  building  which 
was  being  torn  down  giving  way  under  the 
weight  of  a  portion  of  the  roof  which  he  bad 
been  ordered  to  pull  down,  evidence  as  to 
whether  there  was  any  safer  place  for  him  to 
stand,  of  which  he  knew,  JkM  to  moka  a  Viea- 
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tlon  for  the  Jury  as  to  his  contribototy  negli- 
gence.—Rogers  T.  Valk,  181  P.  231. 

1 289  (Wash.)  In  an  action  for  injuries  to  a 
workman  engaged  In  blasting,  snatalned,  while 
cleaning  out  ncdei  after  charges  of  powder 
were  exploded,  by  the  steel  drill  which  be  was 
using  exploding  a  charge  not  previously  explod- 
ed, evidence  heid  to  nuke  a  qaestioD  for  the 
iory  as  to  whether  he  was  negUsent_in  using 
the  drill— Jobe  T.  Spi^e  Gas  ft  Fuel  Co., 
131  P.  236. 

I  289  (Wash.)  In  an  action  for  injuries  to  a 
servant  from  a  fall  from  a  concrete  bridge  pier 
in  process  of  construction,  whether  plaintiff  was 
negligent  was  for  the  jury.— Williams  v.  City 
of  Spokane,  131  P.  833. 

I  293  (Wash.)  Where  plaintiff  was  Injured  by 
the  automatic  reversal  of  certain  rolls  in  a  saw- 
mill, bnt  there  was  no  direct  evidence  that  de- 
fendant knew  of  the  defect,  the  court  properly 
charged  that,  if  it  had  existed  so  long  that  de- 
fendant ought  to  have  known  it,  it  would  be 
cliarged  with  knowledge  as  a  matter  of  law.— 
Wainwrlght  T.  United  States  Lumber  Co.,  131 
P.  820. 

Where  a  servant  was  injured  by  the  involun- 
tary reversal  of  certain  rolls,  the  court  proper- 
ly charged  that  if  defendant  knew  of  the  defect 
and  placed  idftintUf  to  work  on  the  rolls,  with- 
out warning  him,  plaintiff  was  entitled  to  re- 
cover.—Id. 

f  297  (Wash.)  A  special  verdict  in  an  action 
for  injuries  to  an  employ^  that  the  negligence 
of  the  foreman  caused  the  accident  is  conuat- 
ent  with  the  general  verdict  for  plaintiff.— 

Feroglio  v.  Paulsen,  131  P.  1168. 

XV.  T.TABIT.TTIEa  FOR  IlfJtr&XES  TO 
THIRD  FERSOm. 
lA)  .^eta  OF  OatluliiBs  of  iMTUt. 

1 302  (Wash.)  Where  defendant**  aerrant,  1^ 
permission  of  defendant's  wife,  took  his  auto- 
mobile, and,  while  using  it  on  a  peisonal  er- 
rand of  his  own  or  of  bis  father,  ran  into  and 
injured  plaintiff,  who  was  standing  in  the  pub- 
lic street,  the  accident  occurred  while  the  serv- 
ant was  acting  beyond  the  scope  of  defendant's 
employment,  and  hence  defendant  was  not  lia- 
ble.—Lodberg  T.  Barghooni,  131  P.  116B. 

(B)  Work  of  Xn4ep«Bdent  OoBtrMtOF. 

1 318  (Or.)  A  general  contractor  Is  not  liable 
to  a  servant  of  an  independent  contractor  for 
personal  injunes  caused  by  the  negligence  of 
nuch  independent  contractor,  who  was  in  poa- 
session  of  the  premises,  nndar  Laws  1911,  p. 
16,  relating  to  the  duties  of  owners,  contrac- 
tors, subcontractors,  or  corporations,  or  per- 
sons whatsoever,  engaged  in  the  construction  of 
any  buildings,  etc. — Lawton  v.  Morgan,  Flled- 
ner  &  Boyce,  131  P.  314. 

(C)  Actions. 

1  330  (Wash.)  Evidence,  In  an  action  for  per^ 
sonal  injuries  by  being  struck  by  defendant's 
automobile  on  a  public  street,  held  to  establish, 
that  the  errand  upon  which  the  automobile  was 
being  run  by  defendant's  eervant  was  not  for 
defendant,  but  only  of  the  driver  personally  or 
of  bis  father  who  had  obtained  the  use  of  it  for 
bis  own  private  purpose.— Ludberg  v.  Bargboorn, 
131  P.  1165. 

The  fact  that  the  automobile  by  which  plain- 
tiff was  struck  and  injured  was  admitted  to  be- 
long to  defendant  and  that  its  driver  was  the 
employ^  of  defendant  pat  defendant  upon  proof 
that  the  automobile  was  not  used  in  hts  bnnness 
or  for  bis  employment — Id. 

1332  (Wash.)  Under  Rem.  St  Bal.  Code,  < 
8W,  providing  for  the  direction  of  verdicts, 
held  tnat,  where  defendant  in  an  action  for  in- 
juries from  being  struck  by  his  automobile,  con- 
clusively showed  that  it  was  not  being  used  in 


his  employment  bat  on  bosinees  of  some  other 
person,  the  conrt  properly  directed  a  judnneot 
for  defendant— Ludberg  r.  Barghoom,  131  P. 
U65. 

MAXIMS. 

See  Bqoitar. 

MEASURE  OF  DAMAGES. 

See  Damages.  H  113.  117. 

MECHANICS'  LIENS. 

See  Appe«l  and  Eiror,  |  719. 
I,  VATURX,  OROUnML  AMD  flUB- 

I  20  (Colo.)  trader  Bev.  St  1908,  S  4027,  pro- 
viding that  any  lien  provided  for  by  the  act 
shall  extend  to  any  assignable,  transferable,  or 
conveyable  interest  of  the  owner  in  land  upon 
which  the  building  is  erected,  a  mechanic's  lien 
may  attach  to  a  leasehold  interest— Horn  t. 
Clark  Hardware  Co..  131  P.  406. 

.    n.  RIOKT  TO  ZJEN. 
<A)  If at«e  of  Impvovememt* 

1 32  (Colo.)  An  engine  and  boiler  which  were 
attached  to  the  ground  in  a  building  of  the 
plant  and  used  to  generate  motive  power  which 
was  communicated  to  shafting  attached  to  the 
building  which  operated  other  machinery,  held 
flxtarea,  and  aabiect  to  a  mechanic's  Uen  as  a 
part  of  the  leasehold  estate.- Horn  T.  Clark 
Hardware  Ca,  131  P.  405. 

(B)  Serrieos  Ro»«eFe<  mm*  Materials  rmr- 
iplabod. 

147  (Kan.)  The  lamber  furnished  and  used 
in  making  forms  for  a  concrete  structure  as 

ftrovided  by  the  contract  and  speciBcations  held 
ienable  material  within  Mechanic's  Lien  Law 
(Code  Proc  Civ.  ||  049-662  [Gen.  St.  1909,  H 
6244-^7]).  and  witiiin  the  provisions  of  a 
surety  company's  bond  prescribed  by  Code 
Civ.  Proc.  $  660  (Gen.  St  1900.  S  6255),  obli- 
gating the  contractor  to  ray  all  indebtedness 
incurred  for  material  wUai  might  become  the 
basis  of  a  lien.— Chicago  Lumber  Ca  t.  Doug- 
las, 131  P.  563. 

S48  (Colo.)  Under  Bev.  St  1908,  I  4025,  a 
materialman  famishing  in  good  faith  materials 
to  a  contractor  for  use  in  toe  building,  and  de- 
livering the  same  on  the  ground,  is  entitled  to 
a  lien,  though  part  of  the  materials  were  not 
used  in  the  buildin|.— B.  F.  Salser  Lumber  Co. 
V.  Lindenmeier,  131  P.  442. 

5  52  (Colo.)  A  materialman  furnishing  mate- 
rials to  a  contractor,  with  knowledge  tliat  the 
contractor  is  engaged  in  the  construction  of 
two  buildings  for  different  persons,  is  not  en- 
titled to  a  lien  on  either  building,  in  the  ab- 
sence of  an  agreement  that  the  materials  should 
be  used  in  such  building.— B.  F.  Salser  Lum- 
ber Co.  V.  Lindenmeier,  131  P.  442. 

(O)  AcFeemcKt  of  Consent  ol  OvnoF. 

?t  75  (Cal.)  An  owner  of  a  lot  was  chargeable 
th  constructive  notice  of  the  construction  of 
lienable  improvements  made  by  a  lessee  where 
the  lease  required  such  improvements,  as  was 
another  lessor  under  a  lease  which  did  not  re- 
quire, but  which  contemplated,  the  making  of 
such  improvements.— S.  H.  Harmon  Lumber  Co. 
V.  Brown,  131  P.  368. 

Owners  of  adjoining  lots  who  leased  them  un- 
der leases  requiring  or  contemplating  the  con- 
struction of  improvements  thereon  were  charge- 
able with  notice  of  the  construction  of  a  single 
building  extending  over  both  lots,  where,  by 
diligent  inquiry,  they  would  have  discovered 
that  the  buuding  was  being  erected  under  single 
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anthoriEatlon  of  persons  eUUining  «  leasehold 
interest  In  baOk  lots.— Id. 

(B)    B«b«oa<rmetOT«,      mi«  CoBtrMtova* 

1113  (GaU  Uoder  Code  Civ.  Proc  |  US4. 
the  owner  of  a  building  on  being  given  notice 
of  claims  against  the  contractor  must  withhold 
enough  to  meet  them  from  the  first  payments 
due  the  contractor:  and  his  failure  to  do  so 
cannot  affect  the  rights  of  others  later  gtvlng 
him  like  notice.— Diamond  Matdi  Oow  t,  mlbas^ 
stein,  131  P.  874. 

The  provision  of  a  building  contract  for  cer^ 
tain  paTments  to.  the  contractor  as  the  work 
progresses  Is  subordinate  to  Code  Cir.  Proc.  | 
11m,  requiring  the  owner  on  notice  of  claims 
for  work  and  material  to  withhold  from  the 
first  moneys  due  to  the  contractor  enough  to 
answer  such  claims.— Id. 

Under  Code  Cir.  Proc.  i  1184.  notice  to  the 
owner  <ji  a  bnilding  of  dums  against  the  con- 
tractor serves  as  an  eqnltahle  garnishment; 
and  It  is  not  necessan  to  UaUlity  of  the  owner 
for  the  claims  that  uens  be  estabUahed  tiui^ 
for.— Id. 

!II5  (Oal.)  Prematurely  making  a  payment 
ich,  under  a  building  contract,  was  to  be 
made  to  the  contractor  on  completion  of  the 
building,  could  not  avail  the  owner  to  defeat 
either  those  estaMished  liens  or  those  who, 
under  Oode  Oiv.  Proc:  1,1184,  served  timely 
notices  on  the  owner  to  witlihold  from  the  con- 
tractor money  to  answer  ttieir  claims  fbr  labor 
and  material.— Diamond  Match  Co.  T.  Silber- 
stein.  131  P.  874. 

m.  raooBEDnroi  to  wmarmoT, 

1 132  (Colo.)  The  owner's  accepUnce  of  the 
building  from  the  principal  contractor  would 
not  start  limitations  running  against  one  fur- 
ntehiog  materials  to  such  contractor,  where  sub- 
stantial materials  were  put  into  the  building 
after  such  aoiwptance.— Gnrtia  t<  Nnnn^  181  F. 
403. 

I  r56  (Colo.)  Since,  under  Bev.  St  1906,  { 
4(KiS,  providing  that  if  the  contract  between  the 
owner  and  original  contractor  la  not  Sled  latrar 
done  is  deemed  done  at  the  owner's  perswal 
instance,  a  subcontractor  performing  labor  be- 
fore the  contract  is  filed  occupies  the  same  posi- 
tion as  the  principal  contractor,  and  a  copy  of 
the  lien  statement  need  not  be  served  upon  the 
owner  by  him,  as  is  required  by  section  4033  to 
give  a  lien  to  subcontraetois.— Curtis  t.  Nnnns, 
131  P.  403. 

S  157  (Colo.)  The  fact  that  certain  articles 
furnished  in  the  construction  of  a  plant  were 
not  lienable  would  not  defeat  the  entire  liens 
of  mechanics*  lien  clalmantB.  but  they  would  be 
entitled  to  Hens  for  the  value  of  such  articles 
furnished  ss  were  lienable.— Horn  t.  Clark 
Hardware  Co.,  131  P.  406. 

nr.  OPERATION  AND  EFFECT. 
(A)  Amoiut  WMd  Kxttmt  of  Iilan. 

{161  (CaL)  Claimants  for  labor  and  material 
done  for  and  furnished  a  building  contractor, 
having  served  notice  of  tbeir  claims  on  the 
building  owner  under  Code  Civ.  Proc  |  1184, 
may  recover  interest  thereon  of  him  from  the 
time  provided  by  the  contract  for  the  laat  pay- 
ment to  the  contractor.— Diamond  Match  Oft.  t. 
SUberstein,  131  P.  874. 

TI.  WAITER,  DI80HAR0B,  RELEASE, 
AND  SATUFAOTION. 

(V)  B«a«  mr  Devoait  to  Fwramt  or  Dis- 
ebwBo  Uaa. 

1 227  (Kan.)  In  an  action  on  a  surety  com- 
pany's bond  to  discharge  liens  for  material  fur- 
nished a  building  contractor,  held  no  defense 
that  money  paid  the  contractor  by  the  owner 
was  applied  by  the  latter  in  the  discharge  of  an 
earlier  indebtedneaa  Ua  material  used  on  other 


buildings— CAicago  Lumber  Cfc  t.  Don^aa,  131 
P.  668. 

(O  BxtlaswlBkmoat,  R«lMyw,  •*  Psrsamt. 

{  231  (Or.)  Where  the  buildiag  waa  destrtqred 

before  completion  a  mechanic,  under  IL.  O.  Lk 
H  7416,  7417,  7419,  providing  for  mechanics* 
liens,  will  not  take  any  lien  upon  the  land  <d 
defendant,  who  did  not  own  the  building  or 
cause  it  to  be  oonatmcted.— <»i«oveth  t. 
Spencer,  131  P.  802. 

▼IL  ENFOROEMENT. 

I  263  (Oolo.)  Bev.  St  1908,  {  4085.  providing 
that  the  owner  of  the  property  to  which  a  me- 
chanic's lien  shall  have  attached  and  all  other 
parties  claiming  any  interest  therein  shall  be 
made  parties  to  the  proceedings,  would  not  re- 
quire tte  lessor  owner  to  be  made  a  party  to  a 
mechani<^8  lien  fbreclosure  against  the  lessees- 
Horn  T.  Clark  Hardware  Co.,  181  P.  405. 

1291  (CaL)  Judgment  against  the  owner  of 
a  Duilding  for  one  who  has  merely  eerved  on 
him  under  Code  Civ.  Proc  |  1184,  notice  of 
claims  against  the  contractor,  and  has  not  es- 
tablished a  lien,  should  not  provide  for  its  pay- 
ment out  of  broceeds  of  the  building-  the 
remedy  being  oy  execntton.— Diamond  Mtch 
Co.  T.  SUberstein.  131  P.  874. 

MEETINGS. 

Se«  Grapmrations,  |  106. 

MERCHANTS. 

Sae  Ticfmm%  f  7. 

MILEAGE 

See  Sheriffs  and  Constables,  |  61. 

MINES  AND  MINERALS. 

See  Action,  |  46;  Customs  and  TTsagee;  Death, 
I  31;  Bvidence.  I  7;  Fixtures;  Master  and 
l^ant,  H  88.  118,  124,  264,  276,  286,  288, 

n.  TITU,  OONVEYANOEa,  AND 

CONTRACTS. 
(C)  limmmKm,  I4eem«ea,  amd  Coatraeta. 

1 59  (Ch^)  In  an  action  to.  lacovar  bmck  Om 
purchase  price  of  a  odning  claim  whfdi  plain- 
tiffs had  bought  because  ta  defendants'  fraodn- 
lent  misrepresentations,  evidence  that  defend- 
ants exhibited  a  fake  check  for  a  large  amoant 
as  showing  the  price  one  of  them  paid  for  a 
share  in  the  mine  is  admissible.— Springhetti  t. 
Hahnewald,  181  P.  266. 

MISREPRESENTATION. 

See  Estoppel;  Bridoice,  i  434:  Fnnd:  Pay- 
ment; I  68 ;  Vendor  and  Puroiaaer,  |  88. 

MISTAKE. 

See  Banks  and  Banking,  |  152;  OancellatitHi 
of  Instruments ;  Compromise  and  Settlement, 
119:  ContractB,  I  93:  Estoppel;  Evidence,  1 
438;  Fraud.  |  18;  Vendor  and  Purchaser, 
H  ol|  82,  88^ 

MODIFICATION. 

See  Vendor  and  Purchaser,  i  82. 

MONEY  RECEIVEa 

See  Vendor  and  PvnAaaar,  f  884. 

MONUMENTS. 

See  Executon  and  Administrators,  |  2Q. 
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MORTGAGES. 

See  Chattel  Mortgages;  Prindpal  and  Agent, 
I  81;  Subrogation. 

I.  BEQinSTTES  AUTD  TAUDITT. 
CA)  Vmtmrm  mm*  BlaaeBtlala  of  CamvavmsMS 

J  32  (OU.)  Under  Oomp.  Lawa  1900.  I  1196 
(SesB.  LawB  1897,  c  8.  1  12),  a  deed  absolate 
on  its  face,bnt  Intended  to  be  defeadble.  ii  a 
mortgage.-^luney  t.  Heatherlngton,  131  P. 
1078. 

Am  oaed  in  Oomp.  Lawa  1900,  |  1196  (Seea. 
tAWs  1807,  c.  8,  I  12),  providing  that  every 
inatmnieDt  purporting  to  be  an  absolute  convey- 
ance but  intended  to  be  defeasible  shall  be  deem- 
ed a  mortgage,  the  word  "defeasible"  means  cap- 
able of  being,  or  liable  to  be,  avoided,  annulled, 
or  undone.— Id. 

A  quitclaim  deed  absolute  upon  Its  face,  which 
the  evidence  showed  the  parties  intended  should 
be  defeasible  and  not  divest  the  grantor  of  any 
benefldai  biterest  in  the  land,  a  nwrtgage. 
—Id. 

m.  OOKITBUOXZOir  mxd  opeba- 
TIOH. 

(O  Provartr  lI*rtcaMd»  wmM.  Mmtmtmm  of 
Partlea  vlwralB. 

I  134  (N.  M.)  Where  a  mortgage  deed  specif- 
ically described  certain  real  estate  and  con- 
cludes with  the  words,  "and  all  other  real  es- 
tate which  we  may  own  In  G.  County,  New 
Meideo,  or  have  an  interest  in,"  nothing  passes 
nnder  such  concluding  dause,  except  sodi  prcHh' 
erty  as  is  then  vested  in  grantors  by  legal  title. 
—Ames  T.  Robert,  131  P.  994. 

(D)  Uem  tm*  Pstorltr* 

1 163  (N.  M.)  A  deed,  though  not  recorded,  Is 
good  between  the  parties  and  divests  the  title 
of  the  grantor  so  that  It  does  not  jutss  to  a 
snbseQuent  mortgagee  who  taltea  a  conveyance 
only  of  the  estate  belonging  to  the  grantor  at 
the  time  of  the  gnut.— Ames  t.  Bob^  181  P. 
994. 

IV.  Rioars  AHD  T.TAWTTilTIBl  OF 
FABTm. 

(218  (Or.)  In  view  of  L.  O.  L.  f  420,  Md, 
that  section  426,  which  was  part  of  Sess.  Laws 
1908,  p.  252,  and  provides  that  no  deficiency 
Judgment  coald  be  recovered  upon  the  fore- 
dosure  of  a  purchase-money  mortgage,  did  not 
piedude  the  holder  of  a  note  given  for  the 
purchase  price  of  Isnd  and  secured  by  the  mort- 
gage from  disregarding  the  mortgage,  and  bring- 
ing an  action  for  personal  Jndnnait  od  Uie 
note.r-Page  y.  Ford.  131  P.  1(08. 

V.  amiohment  of  mobtoaob  ob 

DEBT. 

{ 258  (Cal.)  Since  a  mortgaged  real  estate 
note  is  not  negotiable,  a  transferee  thereof 
from  the  mortgagee  talcei  subject  to  all  equities 
between  the  original  parties.— T^lor  t.  Jones, 
131  P.  114. 

Defense  of  failure  of  consideration  AeM  avail- 
able against  the  transferee  of  a  second  mort* 
gage  on  real  estate.— Id. 

1 267  <GaI.  App.)  The  fact  that  a  mortgagor, 
after  conveying  the  land,  took  an  assignment 
of  the  mortgage  in  the  name  of  the  attorney 
emplc^ed  by  the  mortgagee  to  foredose,  was 
not  fraudulent  on  the  part  of  the  mortgagor  as 
to  bis  grantee  who  had  assumed  payment — 
Beach  v.  Walte,  131  P.  880. 

VJ.  TBAHSFBB  OF  PBOPEBTT  MOBT- 
GAOED  OB  OF  EQUITY  OF 
BEDEMPTION. 

1 283  (CaL  App.)  The  grantee  of  mortgaged 
lands  who  agrees  to  pay  the  Indebtedness  be- 


comes the  prindpal  debtor  of  the  mortgagee 
with  the  mortgagor  u  rarety.— Beach  t.  Wait^ 

131  P.  880. 

X.  FOBBOLOSVBB  BT  ACTIOB. 
(■)  RIckt  to  Forooloao  u»€  DeteUM* 

1410  (OkU  The  existence  of  a  prior  mort- 
gage in  excess  of  the  value  of  the  land  does  not 
disentitle  a  junior  mortgagee  to  a  decree  of 
foreclosure.- Kahn  v.  HcCouneU,  131  P.  682. 

1417  (GaL  App.)  A  mortgagor  who  has  con- 
Teyed  the  mortgaged  land  may  afterwards  pur- 
chase and  take  an  assignment  of  the  mortgage 
and  foreclose  it  against  his  own  grantee  who 
had  assumed  payment— Beach  t.  Waite,  131 
P.  880. 

<F>  PleaAlBC  mm.^^  Brtdeiiee. 

1 460  (Or)  The  burden  was  upon  defendant 
in  an  action  to  foredose,  to  prove  an  alleged 
agreement  to  extend  the  time  upon  a  secured 
note,  and  that  additional  interest  waa  paid  and 
accepted  pursuant  to  such  agreement.- Lovelaee 
V.  Meyer,  181  P.  1028. 

(J)  Sale. 

1 534  (Kan.)  At  a  foredosnre  sale  the  pur- 
chaser takes  the  title  of  all  the  parties  to  the 
action.— Ferguson  v.  Cloon,  131  P.  144. 

Where  one  having  a  reversionary  interest 
prosecutes  a  foreclosure  against  mortgagors 
whose  interest  is  subject  to  that  right  with- 
ont  claiming  the  reversion,  and  caases  the  prop- 
erty to  be  sold,  he  is  estopped  from  aasurtlng 
title  under  the  reversion. — Id. 

(O)  operation  mmA  BIffeot. 

5587  (Wash.)  A  mortgage  foredosure  and 
e  in  a  suit  brought  by  the  mortgagee  and  de- 
fended by  the  administrator  of  ^e  mortgagor 
did  not  devest  the  title  of  the  mortgagor's  non- 
rerident  heir.— PhilUpa  v.  Tompson,  131  P.  461. 

MOTIONS. 

See  Courts,  I  486:  Criminal  Law,  |  801;  Judg- 
ment, fi  iw;  Justices  of  the  Peace,  |  127; 
New  Trial,  f  113 ;  Pleading.  |i  340,  3S0. 

1 44  (Cal.App.)  Where  an  application  to  re- 
new a  motion  to  vacate  a  judgment,  made 
about  a  month  after  the  original  motion,  wai 
deided,  did  not  show  why  the  same  proo^  then 
offered  could  not  have  been  offered  at  the  hear- 
ing of  the  first  motion,  the  application  to  re- 
new was  properly  denied. — Beaumtrnt  T*  Mid- 
way Piovident  Cm  Co.,  131  P.  10& 

MOTIVE. 

See  IMdence,  i  161. 

MUNICIPAL  CORPORATIONS. 

See  Constitutional  Law,  fS  81,  48;  Counties; 
Dedication;  Easements,  IS  6,  21,  61;  Emi- 
nent Domain,  i|  110.  178;  Evidence,  |  32; 
Ferries;  Gag,  |  14;  Injunction,  |  85;  In- 
toxicating Liquors,  II  10,  46-88:  Landlord 
and  Tenant  |  29;  Schoole  and  School  Dis- 
tricts; Street  Bidlroads;  Towns;  Wdghts 
and  Measures,  |{  1,  6. 

I.  OBEATION.  ALTERATION.  EXIST- 
ENOE.  ABB  BI8SOI.irnOK. 

(A)  iBOovpOMtlOB  mA  iBOlAonte  of  Blx- 
lateneo* 

17  (Or)  Under  L.  O.  L.  I  8^  the  county 
conrt  may  grant  a  petition  for  the  incorporation 
of  a  municipality  even  though  the  same  includes 
tide  and  agricultural  lands  lying  within  the 
boundaries  of  the  county.' — State  v.  Bay  City, 
131  P.  1038. 

1 12  (Or.)  Where  the  Journal  entry  of  tin 
county  court  granting  a  petition  fOr  the  in- 
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corporation  of  a  muDidpalltr  did  not  correctly 
contain  the  order  made  in  that  it  did  not  cor- 
rectly describe  the  territory  of  the  Corpoifttion. 
the  error  may  be  corrected  oj  an  order  nunc  pro 
tunc  which  will  validate  the  description. — State 
r.  Bay  aty,  ISl  P.  103& 

The  incorporation  of  a  mnnldpalltr  is  not 
Invalid  for  vagneneas  of  description  wnere  the 
beginning  point  was  block  20  and  there  was 
only  one  block  20  appearing  on  any  plat  of  the 
town. — Id. 

In  view  of  U  O.  L.  {  8TS,  the  deacription  of 
land  Incorporated  fn  a  mnnlcipality  will  be 
lield  sufficient  where  there  are  monuments  which 
will  enable  the  last  call  to  be  run,  even  though 
the  courses  and  distances  fixed  are  not  correct. 
—Id. 

S  IS  (Or.)  Persona  aggrieved  or  desiring  to 
object  to  the  inclusion  of  their  land  within  the 
limits  of  a  municipality  must  present  their  ob- 
jections at  the  hearing  6n  the  petition  for  in- 
corporation  and  correct  any  errors  of  the  coun^ 
fioart  by  review  or  appeal,  and  cannot  snbse- 
quently  test  the  validity  of  the  proceedings  by 
quo  warranto.— State  v.  Bij  City,  181  P.  1038. 

(B>  Tarrltwial  Bxteat  SvbdlTlaiOBa, 
AsBMmtlon.  ConMOlltetlaa,  and 

I>tVlSlOB> 

S  29  (Or.)  A  municipality,  bein^  an  arm  of 
the  state,  may  include  within  its  territorial 
ttoundaries  state  property,  such  as  a  state  in- 
stitution, so  long  as  the  municipal  laws  do  not 
encroach  upon  the  sovereign  rights  of  the  state. 
—Day  V.  City  of  Salem,  131  P.  1028. 

S  34  (Or.)  The  constitutional  provision  that  a 
warning  clause  against  illegal  ugnlng  shall  be 
placed  at  the  head  of  an  initiattve  petition  is 
not  mandatory,  and  its  omission  does  not  render 
the  petition  void.— Day  v.  City  of  Salsm,  131 
P.  1028. 

1 43  (Or.)  Under  U  O.  U  %  3206,  providing 
for  the  vacation  of  iota  or  streets  in  unincor^ 
porated  towns,  the  vacation  of  a  block  contained 
in  the  original  plat  of  the  town  cannot  be  had 
without  the  application  provided  for  in  the  8tat> 
ate.— State  v.  Bay  Gi^,  131  P.  1038. 

(0>  Amendment*  Repeal.       Forfeiture  of 
CharteVf  and  Dlsaolatioa. 

146  (Wash.)  In  view  of  Spokane  Charter,  H 
22.  23,  119,  120,  held,  that  the  adoption  of  the 
commission  form  of  government  did  not  repeal 
Ordinance  No.  A— 4058,  regulating  the  con- 
stroction  and  use  of  buildings,  because  aboliab- 
ing  the  board  of  public  works;  the  duties  of 
that  board  being  given  to  the  commissioner  of 
public  works.— City  of  Spokane  v.  Lemon,  131 
P.  853 ;  Same  v.  Wilson,  Id.  856. 

m.  I.EOI8LATIVE  GOITTBOE.  OF  ICC- 
KICIPAI.  ACTS.  BIGHTS,  AND 
IJABIZ.ITIE8. 

S  64  (Mont)  Municipal  corporations  are  re- 
lieved Co  a  considerable  extent  from  legislation 
respecting  their  private  or  proprietary  func- 
tions; the  theory  of  local  self-government  for 
municipal  corpoxations  being  established  in  this 
•tate.-^eraey  v.  Melson,  ISl  P.  30. 

IT.  gBOCEEPIWQfl  OF  OOUNOH.  OB 

OTHEB  OOVEBKIXO  BODT. 
(B)  Ordinance*  and  Br-I«WB  la  0«a«ral. 

§  110  (Colo.)  Under  Bar.  Bt  1808,  |  6678, 

where  part  of  an  ordinance  was  omitted  from 
the  ordinance  as  pablished.  It  was  in  force  as 
publisbed,  and  the  unpublished  portion  did  not 
take  efEect.— Wolfe  v.  Abbott,  131  P.  386. 

§  112  (Cal.App.)  An  ordinance  entitled  "Be- 
latiug  to  regulating  and  licensing  the  business 
of  selling  and  fumishiog  of  spiritaous,  vinous 
and  malt  liquors  in  the  city  of  San  Luis  Obis- 
po," and  another  ordinance  entitled  "An  ordi- 
nance to  amend  sections  12,  13  and  15  of  Ordi- 
nance Mo.  128,  relating,"  etc.,  aufflciently  «z* 


pressed  their  subject-matter  In  tin  title,  as  re- 
quired by  San  Luis  Obispo  Charter,  art  6^ 
snbsec  4.— Ouisl  v.  McAlister.  131  P.  396. 

I  112  (Idaho)  Title  of  a  street  improvemmt 
oidinance  held  sufficient,  where  it  stated  the 
general  purpose  of  the  ordinance  and  met  the 
Substantial  regnlrements  of.  the  statute  aa  to 
title  and  subject-matter  of  city  ordinances.— 
Clyde  T.  CSty  ol  Moscow,  181  P.  SSL 

1 112  (Wash.)  Froviriott  ot  ordinaneea  requir- 
ing weight  or  measure  to  be  stamped  on  the 
package  in  which  commodities  were  sold  held 
germane  to  the  title,  reciting  that  it  related  to 
the  weighing,  measuring,  and  inspecting  of  com- 
modities and  the  keeping  of  proper  legal 
weights  and  measures.— City  of  Seattle  v.  Oold- 
smltb.  131  P.  466. 

1 112  (Wash.)  An  ordinance  fizlnK  the  num- 
ber of  horses  allowed  to  be  kept  m  a  stable, 
entitled  "An  ordinance  regulating  the  construc- 
tion, •  ♦  •  maintenance,  use,  •  •  • 
and  equipment  of  buildings,"  is  not  invalid  un- 
der Spokane  Charter,  art  3,  |  13,  requiring  the 
subject  every  ordinance  to  be  set  out  clearly 
in  the  title  thereof.— GI^  of  Spokane  v.  Lemon, 
131  P.  863;  Same  t.  Wilson,  Id.  8B6. 

{117  (Cal.)  An  ordinance  establishing  fire 
limits  within  which  wooden  buildings  should  be 
prohibited,  having  been  established  by  San 
Francisco  Charter,  c.  11,  |  B,  such  ordinance 
was  not  suspended  by  an  unofficial  announce- 
ment, after  the  conflagration  of  April,  1906, 
that  wooden  buildings  would  be  permitted  witili- 
in  the  limits,  subject  to  removu  at  tbe  plea»- 
,ure  of  the  aathoritlfls.— Howell  t.  City  of  Ham- 
burg Co..  131  P.  isa 

{  120  (Wash.)  In  a  prosecntion  for  violatlnc 

a  municipal  ordinance  regulating  the  use  of 
stables,  it  is  no  defense  that  the  stable  was  not 
in  violation  of  law  before  the  adoption  of  the 
ordinance ;  It  appearing  that  it  bad  been  main- 
tained in  violation  of  such  law  thereafter. — 
City  of  Spokane  t.  Lemon,  131  P.  853;  Sanw 
T.  WilBon.^d.  806. 

T.  OFFIOEBS.  AOEIITS,  AMD  BK- 
PLOTES. 

(B)  Honlalval   X>epartm«nta   and  Oflccra 
Thereof. 

1  183  (Colo.)  Police  magiatratets  docket  en- 
tries showing  that  plaintiff  was  charged  with 
selling  liquors,  but  found  guilty  of  maintaining 
a  nuisance,  Aeld  not  a  Justification  for  the  acts 
of  the  town  marshals  in  abating  the  nuisance 
by  destroying  liquor  found  in  hla  residenoe.— 
Wolfe  V.  Abbott,  131  P.  386. 

1 189  (Wash.)  It  it  the  duty  of  a  policeman 
charged  with  enforcing  speed  regulations  to 
stop  and  place  unider  arrest  the  driver  of  a 
taxicab  who  is  violating  a  speed  ordinance.— 
Heath  v.  Seattle  Taxi(»B  Co.,  131  P.  843. 

I  191  (Wash.)  Under  Spokane  Charter,  H 
24,  53,  119,  relating  to  the  appointment,  tenure, 
and  removal  of  officers,  held,  that  the  office  oc 
a  sanitary  inspector  who  was  in  office  at  the 
adoption  of  the  charter  could  be  discontinued 
only  by  the  council,  and  that  the  disctmtinu- 
ance  of  his  office  by  the  mayor  and  commis- 
sioner of  public  works  was  a  nullity.— Foster 
V.  Hindiey.  131  P.  197. 

A  sanitary  inspector  who,  though  wrongfolly 
deprived  of  his  office,  held  himself  ready  to  per- 
form his  official  duties,  was  entitled  to  hfs  sal- 
ary while  unlawfully  separated  from  such  of- 
fice, and  the  fact  that  be  declined  temporary 
employment  tendered  by  the  city  did  not  affect 
his  right  thereto.— Id. 

Under  Spokane  Olty  Charter,  |  9S,  pro- 
viding for  suspension  from  office  and  appeal 
therefrom  to  the  civil  service  commission,  a  san- 
itary inspector  whose  office  was  discontinued 
by  the  mayor,  which  dlscontlnnance  was  a  nul- 
lity, was  not  required  to  appeal  to  the  commla- 
•ion.— Id. 
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IX.  FUBLIO  IKPKOTBBIEmB. 

CAJ  Power    to    Make    iBtpvoTemeats  or 
Qramt  AM  Therefor. 

1 27 1  (Wash.)  Bern.  &  Bal.  Code,  U  8005. 
8006,  autborizins  anj  dtj  to  cooBtnict 
operate  waterworks  withia  and  without  its 
limits  to  supply  water  to  its  inhabitanta  and 
others,  and  providing  for  the  submiBsion  of  the 
question  to  the  voters,  empower  a  city  to  pro- 
vide for  the  construction  of  a  water^  supply 
system  and  for  the  construction  of  a  distribut- 
Inic  system  a*  independent  systems.— Matthews 
V.  01^  of  EUensburg,  131  P.  839. 

1279  (Wash.)  Under  Laws  1911,  c  08,  ||  8, 
19,  proriding  that  any  local  Improvement  may 
be  initiated  by  the  city  council,  a  city  may 
provide  by  resolution  for  a  water  distributing 
system  at  the  cost  of  ]>roperty  benefited  with- 
out submitting  the  question  to  the  voters.— Mat- 
thews V.  City  of  Ellensburg,  131  P.  838. 

A  city  may,  without  evading  the  requirement 
of  the  statute  to  submit  questions  to  the  voteia, 
provide  for  the  construction  of  a  water  dis- 
tributing system  at  the  cost  of  proper^  special' 
ly  benefited  as  a  system  independent  (X  a  water 
supply  system,  the  question  of  the  acqmation 
of  which  was  submitted  to  the  voters.— dd. 

1 282  (Cal-App.)  That  a  city  council  had  pre- 
viously prescribed  general  plans  and  speatica- 
tiouB  for  cement  work,  which  was  invalid  be- 
cause done  by  resolution  instead  of  by  ordi- 
nance, did  not  prevent  the  board  of  trustees 
from  thereafter  adopting  the  plana  and  specifi- 
cations as  the  special  specification  for  a  partic- 
ular Improvement. — Bumham  v.  Abrahamson, 
181  P.  !»8. 

1284  (CaLApp.)  Certain  clauses  in  specifica- 
tioDS  for  the  construction  of  cement  sidewalks 
In  a  city  held  not  to  render  the  same  invalid 
as  delegating  to  the  superintendent  of  streets 
or  contractor  a  discretion  in  determining  the 
materials  to  be  used  in  the  work.— Bumham  v. 
Abrahamson,  131  P.  33a 

1 285  (Cal.)  The  city  of  Vallejo  has  authority 
under  its  charter  to  grant  a  ferry  franchise 
whose  termini  are  within  the  limits  of  the  city. 
—Vallejo  Ferry  Co.  v.  Solano  Aquatic  Club, 
131  P.  864,  874.  ,  u  # 

The  limitation  on  the  power  of  the  city  of 
Vallejo  to  grant  ferry  franchises  Is  not  violated 
by  the  granting  <rf  a  ferry  franchise  across  a 
navigable  stream  within  the  city  limits  to 
Mare  Island  within  the  geographical  bounda- 
ries of  the  city,  but  owned  by  the  UnitM 
States,  and  over  which  by  virtue  of  Const  U. 
S.  art.  1,  I  ^  it  exercises  exclnsive  jarisdlction. 
-Id. 

(B)  PrellmlniirT    PwMseeaina:*   «nd  Ordl- 
nuioea  or  Resolutions. 

1293  (Idaho)  An  ordinance  giving  the  name 
and  description  of  the  streets  to  be  improved 
and  the  character  of  the  improvement,  and  des- 
ignating a  time  on  or  before  which  protest  may 
be  made,  is  sufficient  to  comply  with  the  re- 
quiremttnts  of  -Sees.  Iawb  1011.  c.  81,  I  4,  rel- 
ative to  such  ordinances. — Clyde  v.  City  of 
Moscow,  131  P.  381. 

i  304  (Idaho)  That  an  ordinance  providing 
for  street  improvements  also  authorizes  the 
mayor  and  council  to  appoint  an  advisory  com- 
mittee to  aid  them  in  the  construction  of  the 
improvement  held  not  to  invalidate  the  ordi- 
nance—Clyde V.  City  of  Moscow,  131  P.  881. 

8  311  (Wash.)  Under  Rem.  &  Bal.  Code,  |f 
7769,  7790,  an  ordinance  initiating  a  public  im- 
provement and  defining  the  assessment  district 
could  be  subsequently  amended  so  as  to  leave 
the  determination  of  the  limits  of  such  district 
to  the  eminent  domain  commission;  this  not 
affecting  any  vested  rights  of  the  persons  whose 
property  was  assessed  for  the  improvement — 


In  re  Leary  Ave.  In  City  of  Seattle,  131  P. 
225. 

Amendment  of  section  of  ordinance  initiating 
public  Improvement  held  not  invalid  because  the 
section  which  it  purported  to  amend  bad  pre- 
viously been  repealed,  aa  it  In  effect  added  an 
additional  sectiod.— Id. 

1317  (Idaho)  Wbere  the  initial  street  im- 
provement ordinance  stated  that  the  streets 
would  be  iNived  for  a  width  of  66  feet,  but  the 
ordinance  providing  for  the'  contract  showed 
the  width  to  be  paved  to  be  only  18  feet,  only 
the  abutting  owners  on  the  portion  of  the  street 
where  the  width  of  the  pavement  was  reduced 
could  complain  thereof.— Clyde  v.  City  of  Mos- 
cow, 131  P.  381. 

S32(  rWash.)  Under  Laws  1911.  c.  98,  f  10. 
authorizing  any  city  council  to  initiate  local 
improvements  and  determine  the  property  spe- 
dally  benefited  thereby,  the  question  whether 
a  water  distributing  system  constitutes  a  gen- 
eral benefit  only  can  only  be  urged  before  the 
coundl  on  a  bearing  on  the  assessment  roll  for 
the  cost  of  the  work.— Matthews  T.  City  of  Bl- 
lensburg.  131  P.  839. 

1 323  (Wash.)  While  owners  of  proper^  lia- 
ble to  be  assessed  for  a  contemplated  Improve- 
ment may  have  a  natural  right  to  peaceably  as- 
semble and  protest  against  the  improvement, 
they  have  no  absolute  right  to  have  their  pro- 
test granted  or  to  maintain  an  action  or  pro- 
ceeding in  the  courts  if  the  protest  is  not  grant- 
ed.— In  re  Leary  Ave.  In  City  of  Seattle,  ISl 
P.  225. 

(C)  Contraeta. 

{331  (Wash.)  Under  Laws  1911,  c.  98,  8S  46. 
48,  authorizing  the  issuance  of  bonds  for  local 
improvements  to  the  contractor  for  improve- 
ments, the  fact  that  notices  for  bids  for  a  work 
did  not  state  that  the  work  would  be  paid  for 
in  bonds  was  a  mere  irregularity,  where  the 
blank  form  required  to  be  used  for  the  bids 
provided  for  payment  in  bonds. — Matthews  t. 
City  of  Ellensbnrg,  131  P.  839. 

1 339  (Wash.)  A  city  contracting  for  the  con- 
struction of  a  local  improvement  may  stipulate 
for  a  reaerration  of  16  per  cent  of  the  estimate 
until  30  days  after  completion  of  the  work, 
though  an  ordinance  provides  for  a  reservation 
of  26  per  cent,  of  the  estimate.— MattheWs  v. 
City  of  Kllensburg,  131  P.  839. 

6  340  (Idaho)  A  contract  for  "Dolarway" 
pavement,  which  Is  a  standard  pavement,  held 
Buffidently  authorized  by  an  ordinance  naming 
proposed  pavements  and  also  any  other  "stand- 
anJ  pavement."— Clyde  v.  City  of  Moscow,  131 
P.  381. 

An  estimate  of  cost  made  in  the  initial  ordi- 
nance held  not  to  prevent  the  dty  from  con- 
tracting for  paving  at  a  lower  rate  than  the  e»- 
timate  so  made. — Id. 

8341  (Wash.)  Where  it  was  held  on  appeal 
that  a  city  ordinance  by  which  the  city  con- 
tracted with  a  reclamation  company  for  the 
construction  of  a  water  distribution  system  was 
invalid  for  improper  interest  of  the  members  of 
the  council,  such  determination  did  not  neces- 
sarily invalidate  a  contract  between  the  city 
and  L.  for  the  construction  of  the  system,  in 
which  it  was  not  shown  that  the  council  had 
any  interest— Qantenbeln  v.  City  of  Pasco,  131 
P.  461. 

{  342  (Idah(^  Wbere  an  ordinance  was  pass- 
ed providing  for  a  contract  for  street  improve- 
ment, and  prescribing  its  terms,  and  providing 
that  a  formal  contract  should  be  executed, 
signed,  and  attested  by  the  mayor  and  city 
clerk,  there  is  a  substantial  compliance  with 
SesB.  Laws  1911,  c.  81,  8  IG^  requirina  that  aU 
contracts  for  any  improvement  be  made  by  the 
council  in  the  name  of  the  city. — Clyde  v.  City 
of  Mo3cow,  131  P.  381. 
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(D)  DMB««ea. 

g385  (Waah.)  An  abuttiog  owner  cannot  re- 
cover damages  reanltinjr  from  an  original  grade 
of  a  street  in  front  of  his  property.— Stem  t. 
City  of  Spokane,  131  P.  476. 

t  387  (Wash.)  A  city  held  not  liable  for  InjQ- 
rles  to  property  abutting  on  a  street  dne  to  the 
operation  of  InBtramentalitiei  used  In  oon- 
atructing  a  bridge  orei  a  river,  in  tbe  abttfice 
of  proof  of  negligence. — Stem  T.  Qty  of  Siw- 
kane.  131  P.  47ft 

{  387  (Wash.)  Where  a  dty  erected  a  hoist- 
ing  mgine  in  a  street  In  constmcting  a  bridge, 
an  abutting  property  owner  could  not  recover 
for  injuries  resulting  from  amoke  and  soot  from 
such  engine  In  the  absence  of  proof  of  nedi- 
Kence.-^ieber  r.  City  of  Spokane,  181  P.  478. 

1396  (Waab.)  Damage  to  adjoining  property 
by  a  manioipaUty  la  tbe  oonstmetltni  of  a 
bridge  doe  to  a  physical  lnvad<m  of  tiM  pvo^ 
erty  la  sobj^t  to  a  set-off  for  benefits  ma  pro- 
vided by  Const  art.  1,  S  16.— Hteber  v.  CHty  ot 
Spftoe,  131  P.  478. 

1 404  (Wash.)  Where  there  is  a  phyrieal  in- 
vaiion  of  tbe  property  of  an  adjoining  owner 
by  a  city  in  coDstmcting  a  bridge,  he  may  re- 
strain prosecution  of  the  work  or  permit  it  to 
ooatlnne  and  recover  damages  at  law.— Hleber 
T.  City  of  Spokane,  131  P.  478. 

Under  Bern,  ft  E^l.  Code.  I  799G,  and  Spo- 
kane City  Charter,  art  12,  i  116,  i>laintiS  in 
an  action  against  a  city  for  injnries  to  his 
property  in  the  construction  of  a  bridge  was 
not  reqnirect  to  wait  until  tbe  woA  was  flnlflbed 
before  filing  a  claim  but  could  anticipate  his 
damages;  it  appearing  that  the  trespass  wonld 
contlnne  nntil  the  woA  waa  completed.— Id. 

(■)  ftsaitssimTTta  tmr  BmnwAim,  uA  Speelal 

Ti 


1418  adabo)  Bev.  Coda,  |  2238.  subd.  6, 
imposing  upon  tbe  dty  tbe  expense  of  all  Im- 
provements in  the  spaces  formed  by  the  junc- 
tion of  streets,  does  not  Impose  upon  the  dty 
at  large  the  obligation  to  pay  for  the  improve- 
ment of  spaces  in  street  opposite  all^a.-<3yde 
V.  City  oTMoboow.  131  F.  S81. 

1 437  (Wash.)  Where  no  spedal  benefit  ac- 
crued to  a  city  at  latge  in  consequence  of  a 
street  improvement^  no  part  of  the  cost  Uiereof 
ooold  be  asseaied  to  it— Cfity  of  Spokane  t. 
Miles,  ISl  P.  206. 

{444  (CaLApp.)  Where  the  conatraction  of 
d^  sidewalks  was  in  f&ct  dene  nnder  the  di- 
rection of  a  80i>erlntendent  of  streets,  as  pro- 
vided by  Vrooman  Act,  |  6,  it  was  Immaterial 
that  the  work  was.  ordered  done  under  the  su- 
pervision of  an  inspector  appointed  by  su- 
intendoit.— Bomoam  t.  Ahrahamscmi  181  P. 


While  statutes  anthoiising  the  making  of 
paUlc  improv^nents  most  be  strictly  followed, 

yet  courts  are  not  now  disposed  to  sustain  de- 
fenses to  the  enforcement  of  assessments  for 
such  improvements,  based  on  technicalities  hav- 
ing no  substance  behind  them. — Id. 

{444  (Wash.)  The  variance  between  an  or- 
dinance directing  a  salt  to  fix  the  damages  for 
tegrading  a  street  to  be  paid  wholly  or  in  part 
by  spedal  assessment  on  property  benefited,  and 
the  order  of  reference  to  the  board  of  commis- 
sioners, redting  that  the  ordinance  directs  that 
tbe  improvement  should  be  paid  for  wholly  by 
fecial  assessment,  and  directing  the  board  to 
levy  an  assessment  on  tbe  property  benefited, 
does  not  affect  the  validity  of  tbe  report  of 
the  board  establishing  a  special  assessment  dis- 
trict and  imposing  the  entire  cost  on  the  prop- 
erty therein.— City  jot  Spokane  t.  Miles,  131 
P.  206. 

g450  (Wash.)  The  court  will  not  change  an 
assessment  dismct  established  by  the  coomiis- 
sioners  appointed  under  Bern,  ft  BaL  Code,  § 
7788,  except  where  the  commissioners  acted  ar- 
bltiarily  or  frandnlently,  or  proceeded  on  a 


fundamoitally  wrong  basis.— City  of  Spokane  t. 
MUes,  181  P.  206/^ 

Tbe  testimony  of  witnesses  that  in  their  opin- 
ion tbe  assessment  district  contained  only  ■ 
small  part  of  the  property  benefited,  and  that 
the  district  should  have  included  at  least  addi- 
tional territory  spedfied,  did  not  overcome  the 
probative  force  of  the  report  of  tiie  cwnmia- 
sioners,  and  the  court  woiud  not  interfere  with 
the  district  as  estatdlshed  by  tiw  eonuniirioik- 
era. — ^Id. 

1474  (Wash.)  Under  Benu  ft  BaL  Code,  | 
77u7,  requiring  assessment  tar  local  tmprove- 

ments  on  the  property  benefited,  that  certain 
lots  In  an  assessment  district  were  not  assessed 
for  a  sobsewer,  wlthont  proof  that  the  officers 
acted  fraudulently  or  that  the  property  was 
benefited,  did  not  invalidate  tbe  assessment — 
Anmiller  v.  aty  of  North  TaUma,  181  P.  470. 

18  488,  489  (CaLApp.)  Under  Vrooman  Act 
(St  1885,  p.  156)  i  11,  as  amended,  providing 
for  the  pablicatiott  of  notice  of  an  appeal  of 
property  ownars  to  tbe  dtf  coondl.  and  sectifm 
12,  authoring  a  contractor  to  sua  for  unpaid 
assessments  after  the  councira  decision  of  an  ap- 
peal, held,  that  publication  of  notice  was  juris- 
dictional,  so  that  defendant  by  not  objecting  to 
tiie  want  of  such  notice  was  not  thereby  estop- 
ped from  nrging  tbe  want  of  such  nottee  as  a 
defense  to  a  contractor's  action.— Sonthem 
Const  Ca  t.  Howella,  181  P.  766. 

(F)  Baforeememt  of  Aaaesamenta  mi*  Spe- 
cial Tazea. 

1535  (Wash.)  Under  Rem.  ft  BaL  Code,  H 
7532,  7533.  an  owner  of  property  assessed  for 
a  tronk  sewer,  not  having  appeared  and  object- 
ed to  the  assessment  before  confirmation  by  the 
common  council,  could  not  sue  to  restrain  Its 
collection  for  irregolarities  in  the  improvement 
and  assessment  ordinances,  or  in  tbe  method 
of  the  assessnient.- Ferrall  v.  CSty  of  Spokane 
131  P.  808. 

5538  (Or.)  A  complaint,  In  an  action  to  en- 
,  n  tbe  collection  of  assessments  upon  land 
included  in  the  dty  by  the  initiative  itetition, 
held  insuffident  to  show  that  the  petition  was 
defective  in  that  more  than  20  names  of  each 
sheet  of  tbe  petition  were  committed  in  violation 
of  the  constitutional  provislon^Day  t.  Citr  of 
Salem,  181  P.  102& 

X.  POIJOl  POWER  AHD  BBG1II.ft. 
TIOKS. 

(A)  DalesatloBf  Blxtent.  mmA  BxenlM  •! 

Power. 

1 590  (Utah)  The  power  of  a  dty  to  suppress 
gamblioK  conferred  by  Ccunp.  'Laws  1907,  {  206, 
subd.  40,  held  not  limited  to  the  precise  rames 
spedfied  in.  section  4261,  as  amended  by  Laws 
1911,  c.  134.— Salt  Lake  City  v.  Dotan,  131 
P.  6^ 

{594  (Utah)  An  ordinance  of  Salt  Lake 
City,  prohibiting  slot  macliines,  hM  to  indnde 
a  machine  used  by  a  merchant  to  stimidate 
trade,  though  the  customer  using  tbe  same  was 
given  value  received  in  merchandise  for  all 
money  deposited  therein  in  any  event — Salt 
Lake  City  v.  Doran,  131  P.  636. 

Salt  Lake  City  ordinance  prohibiting  gam- 
bling and  the  use  of  slot  machines  h^U  not  in- 
valid as  prohibiting  the  use  of  such  machines 
for  an  innocent  parpose  not  amounting  to  gam- 
bling.— Id. 

{614  (Wash.)  A  dty  has  power  to  regulate 
and  control  the  conduct  of  hacicmen  and  others 
solidting  the  privilege  of  carrying  travelers 
from  railroad  depots  in  the  dty  to  thdr  des- 
tination.—City  Cab,  Carriage  ft  TranafMr  Cou 
V.  Hayden,  181  P.  472. 

{625  (Wash.)  A  regulation  of  a  dty,  which 
requires  hackmen  to  keep  themsdves  and  their 
vcbides  within  an  assigned  space  while  soUdt- 
ing  passenger  traffic  at  a  depot,  is  not  unrea- 
souable,  though  the  places  asmgned  to  tli«n  are 
not  of  equal  value  as  positions  for  solidting 
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borimu.— dty  Cab.  Carriage  A  Transfer  Co. 
T.  Hayden.  181  P.  472, 

1625  (Wash.)  Spokane  CltT  OrdinanoejTejru- 
lating  w^bts  aod  meaBiires  (wctfona  22-25) 
hetd  DOt  void  for  nnreaBonablenofli.  CTty  of 
Spokane  v.  Arnold.  131  P.  81S. 

T¥.  USE  ARD  BEOUXtATIOH  OF  VUB- 
UtO  PX^Om.  FBOPSBTT, 
AMD  WORKS, 

(A)  atTMta  Mi«  Other  PmhUe  W*ra. 

1*57  (C(da)  Tbe  act  of  tbe  city  and  connty 
of  Denirer  In  vacating  a  part  of  a  street  over 
wbich  an  approach  of  the  viaduct  ehoald  be 
constructed  does  not  vest  the  fee  of  tbe  street 
in  abntting  owners,  but  the  fee  remains  in  the 
city.— Albi  Mercantile  Co.  t.  City  and  County 
.  of  Denver.  131  P.  275. 

{663  (CaLApp.)  A  dty  ordinance,  making  It 
unlawful  to  injure  trees  planted  in  any  of  the 
•ti«eta  of  tbe  dty.  held  to  relate  only  to  those 
blanted  on  the  sidewalk  lines  and  not  to  make 
It  unlawful  for  a  person  who  had  planted  trees 
In  tbe  portion  of  the  street  designed  for  vehi- 
<des  to  remove  them  when  ordered  by  tbe  court. 
— Hnmi^rey  v.  Dnnnells,  ISl  P.  761. 

1669  (Cal.App.)  Abntting  owner  htM  enti- 
tled to  compel  ihe  removal  of  trees  from  street 
wbich  interfered  with  his  right  of  ingress  «id 
^^resa,  even  though  planted  with  tbe  pwdve 
consent  or  permission  of  the  ctb^antbonties. 
—Humphrey  v.  Dnnnells,  181  P.  761. 

fi  703  (Wash.)  It  was  a  violation  of  the  speed 
orainanoe,  llmiUng  the  speed  of  automobiles  to 
12  miles  per  hoar  on  pared  streets,  to  drive 
an  automoMIe  at  a  greater  speed  ot«  a  i;)*?^ 
street— Heath  t.  E&ttle  Ta^b  Go.,  131  P. 
848. 

1706  (Cal.App.)  Whether  walking  upon  a 
street,  instead  of  the  sidewalk,  was  negligent, 
if  e  sidewalk  existed  at  the  place  plaintiff  was 
injnred  by  being  struck  by  an  automobile,  held 
a  question  for  the  jury.— Blackwell  v.  Benwick, 
131  P  ©4. 

The' mere  fact  that  there  was  a  sidewalk 
which  was  customarily  used  by  pedestrians 
would  not  make  one  gnUty  of  contribatory  neg- 
ligence as  a  matter  of  law  for  using  the  street 
-5d. 

Whether  plaintilf  was  guilty  of  contHbutory 
nwllmnee  in  not  looking  back  ap  tbe  street  for 
vebidefl  kM  a  Jury  question.— Id.  . 

Whether  defendant  w^i  nei^igent  In  such  case 
M4  a  ooestlon  for  the  JnTy,-3d.. 

ZH.  TOBTS. 

UU  Bxcrelae  of  GoverBMeMtal  m»t  O*rpo- 
r«t«  Powttn  1»  Owam* 

{741  (Colo.^  An  allegation  in  a  complidnt  in 
an  action  against  a  dty  for  injofies  of  the  serv- 
ice of  notice  on  the  mayor,  and  that  tbe  mayor, 
oonndl,  ai^  clerk  were  presented  with  such  no- 
tice, and  acted  thereon  in  their  official  capadty 
within  tbe  time  required  by  law,  held  to  show  a 
substantial  compliance  with  Bev.  St  1^8.  i 
6661,  requiring  the  notice  to  be  served  on  tbe 
^  clerk.— Powers  v.  City  of  Boulder,  131  P. 

tCi  D«feota  or  ObHtmctlone  In  Streets 
and  Other  Pnblle  Wkts* 

1757  (OkL)  A  municipality  is  relieved  from 
liability  for  the  defective  condition  of  its  streets 
only  when  It  has  no  means  within  its  control  to 
effect  repairs.— Town  of  Fairfax  v.  Giraud,  131 
P.  159. 

{771  (ColcApp.)  A  mnnidpal  corporation  is 
under  a  duty  to  keep  its  sidewalks  in  a  reason- 
ably safe  condition  and  is  liable  where  accu- 
mulations of  ice  render  them  dangerous.— City 
and  County  of  Denver  v.  Rhodes,  l31  P.  786. 

{806  (Okl.)  A  traveler  on  a  dty  street  has 
a  ri^t  to  presume  that  it  is  in  a  reasonably 


safe  condition  for  ordinary  travel  by  day  or 
night,  throughout  its  entire  width,  and  that-  It  la 
free  from  wngerous  boles  and  obstnictloiis.— 
Town  of  Fairfax  v.  Qiraud,  131  P.  159. 

{817  (Okl.)  In  an  action  against  a  munid- 
pality  for  personal  Injuries  due  to  a  defective 
street,  there  Is  no  presnmptlon  of  negligence  'on 
either  party,  and  the  bnrden  is  on  defendant  to 
prove  plaintilTs  contributory  neriigmce.— Town 
of  Fairfax  v.  Giraud.  131  P.  159. 

{821  (Colo.App.)  It  is  usually  a  question  for 
the  jury  whether  tbe  dty  had  notice  of  the 
unsafe  condition  of  a  sidewalk  by  reason  of 
snow,  tee.  et&— City  and  Conntj  of  Denver  v. 
RbodesTlSl  F.  788. 

Xm.  FISOAI.  ICAKAOEMENT,  PUB- 
IJC  DEBT.  SEOUBITZEa,  AKB 
TAXATIOH. 
(O)  BOMda  Md  Other  8ee«Htl«%  mmA  HmIe- 

{918  (N.  M.)  Where  a  town  board  of  trustees 
proceeded  under  Const  art  9,  H  12,  13,  and 
bdd  an  election  on  Ote  Issuance  of  bonds  for 
waterwoifcs  and  sewers  without  following  the 
procedure  required  by  Oomp.  Laws  IsffT,  { 
2402,  snbsec  67,  the  bonds  authorized  at  such 
dection  were  invalid. — Lanigan  v.  Town  of 
Gallup.  181  P.  m. 

Cities,  towns,  and  Plages  are  not  authorised 
to  submit  to  tbe  voters  the  joint  propodtim  of 
issuing  bonds  for  constructing  a  waterworks 
system  and  building  a  system  of  sewers,  with- 
out providing  for  a  sqiaiate  vote  upon  each 
quesoon.— Id. 

(D)  TuM  ud  Other  ReveBs*,  «ad  A*- 

plto«.tloB  Thereof. 

J 957  (N.  M.)  Const  art  9.  {  12,  fixing  a  12- 
1  levy  limitation,  does  not  apply  to  debts 
contracted  for  a  water  or  sewer  aystem  in  d- 
ties.  towns,  or  villages.— Lanigan  v.  Town  of 
Gallup,  131  P.  997. 

{974  (CaL)  A  proper  notice  to  taxpayers  is 
a  jurisdictional  prerequisite  to  the  right  of  the 
board  of  trustees  of  a  dty  sitting  as  a  board 
of  equalization  to  proceed  in  the  matter  of  the 
raising  of  assessments. — Huntley  v.  Board  of 
Trustees  of  City  of  Auburn^  131  P.  859. 

Under  an  ordinance  requiring  notice  by  tbe 
board  of  trustees  sitting  as  a  board  of  equaliza- 
tion before  tbe  raising  of  assessments,  held, 
that  an  order  raising  petitioner's  assessment 
could  not  be  supported,  where  the  notice  stated 
that  the  assessment  had  already  been  raised, 
although  the  minutes  showed  that  It  was  not 
raised  until  the  time  fixed  in  tbe  notice  for 
hearing  of  complaints. — Id. 

MURDER. 

See  Homiddeg  H  IB.  80,  284-264. 

MUTUAL  BENEFIT  INSURANCE 

See  Insnranos,  H  603-82BL 

NAMES. 

See  Yendor  and  Purchaser,  {  82. 

{  18  (Cal.  App.)  An  assignment  to  plaintiff 
from  "Matthews  Harris"  is  sufflcientiy^  shown 
by  a  written  assignment  signed  "M.  Harris," 
and  proof  that  the  signature  was  that  of  "Matt 
A.  Hanis."— Chandler  v.  Bobinett,  181  P.  891. 

NATIONAL  BANKS. 

See  Banks  and  BanUng,  |  246. 

NAVIGABLE  WATERS. 

See  Damages,  (  208;  Ferries. 
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I.  SIGHTS  OF  PUBXJO. 

i  I  (Wash.)  The  navigability  of  Btreami,  or 
that  toey  poisess  a  capacity  for  valuable  float- 
age, la  a  question  of  fact  which  he  who  asserts 
it  mast  prove.— Samoer  Lumber  &  Sblngle  Co. 
T.  Pacific  Coast  Power  Co.,  131  P.  220. 

A  stream  on  which,  between  defendant  power 
company's  intake  and  its  tailrace,  it  was  impos- 
riUe  to  float  shingle  bolts  without  men  and 
teams  assistins  in  breaking  op  jams,  opening 
up  new  channels,  and  keeping  logs  from  lodging 
on  the  banks  and  bars  htla  not  a  "navigable 
or  floatable  Btream."— Id. 

fDiat  a  stream  is  not  meandered  does  not,  of 
itself,  establish  its  character  as  a  navigable  or 
nonnavigable  stream,  and  indicates  nothing 
more  than  that,  in  the  opinion  of  the  officers 
ordering  the  sarvey,  the  stream  was  not  navlga- 
ble.-ld. 

The  floatabilit?  of  rivers  and  streams  is  not 
to  be  determined  by  their  size,  bat  by  their  ca- 
pacity for  valuable  pidillc  use  In  thdr  natnnl 
conditioa.— Id. 

122  (Wash.)  The  right  of  a  power  company, 
a  riparian  owner,  to  use  the  water  of  a  float- 
able stream  for  power  purposes  by  the  construc- 
tion of  a  dam,  intake,  storage  reservoir,  and 
a  tailrace.  returning  the  water  to  the  stream 
at  a  distance  below  the  intake,  and  the  right  of 
the  boom  cwnpany  to  drive  shingle  bolU^  are 
correlative,  and  each  must  use  his  right  with 
due  regard  to  the  existence  and  protection  of 
the  other.— Samoer  Lamber  &  Shingle  Co.  t. 
Pacific  Coast  Power  Co.,  131  P.  220. 

XX.  UUTDS  mtDEB  WATEB. 

136  (Wash.)  The  title  to  the  bed  of  a  small 
stream  which  is  only  navigable  for  the  purpose 
of  floating  timber  is  in  the  riparian  owner. — 
Sumner  Lumber  &  Shingle  Co.  v.  Pacific  Coast 
Power  Co.,  131  P.  220. 

f36  (Wash.)  The  federal  government  has 
granted  to  the  state  of  Washington  title  to  all 
tide  and  shore  lands,  and  to  the  beds  of  all 
navigable  streams  and  lakes. — Hauge  v.  Walton, 
131  P.  248. 

S37  (Wash.)  The  owner  of  a  government  lot 
who  purchased  the  abutting  shore  land  from  the 
state  took  to  ordinary  high-water  mark,  but 
took  no  title  to  an  island  which  in  the  dry  ses' 
son  was  connected  wltli  Us  lot  by  a  strip  of 
nncorered  land.— Hauge  V.  Walton,  131  P.  248. 

XXL  BXPABIAK  AND  UTTOBAX 
BIGHTS. 

■I  39  (Idaho)  A  person  who  engages  In  float- 
ing logs  and  lumber  down  a  navigable  stream 
moat  exercise  reasonable  care  to  avoid  injury 
to  the  property  of  others. — McGuire  v.  Post 
Falls  Lumber  &  Mfg.  Co.,  131  P.  654. 

In  ao  action  for  injuries  to  plaintiff's  proper- 
ty due  to  defendant's  permitting  a  jam  to  form 
of  logs  which  he  was  floating  down  a  navigable 
stream,  the  qaestioo  whether  defendant  had  a 
Bufiicient  number  of  drivers  to  care  for  the 
logs  and  exercised  reasonable  care  was  for  the 
jury. — Id. 

Evidence  in  an  action  for  injuries  to  plain- 
tiff's property  due  to  a  jam  being  permitted  to 
form  out  of  logs  being  floated  down  a  navigable 
stream  by  defendant  held  insufficient  to  suetaiu 
a  verdict  for  plaintiff  for  $2,250.— Id. 

8  42  (Wash.)  Rem.  &  BaL  Code,  f  6641. 
which  declares  that  "shore  lands"  are  lands 
bordering  on  the  shores  of  navigable  lakes  and 
rivers  below  the  line  of  ordinary  high  water, 
was  not  intended  to  affect  the  title  to  any.  is- 
land, although  it  might  be  joined  with  die 
mainland  by  a  strip  ot  shore  land.— Hauge  t. 
Walton,  131  P.  24§. 

Where  the  law  of  the  state  is  that  the  owner 
of  the  upland  has  a  riparian  proprietorship  and 
ownership  in  the  bed  of  a  stream  or  lake  ex- 
tendi!^ to  the  thread  thereof,  an  unconsidered 
fracment  of  land  along  the  snore  of  die  stream 


or  lake  will  attach  to  tba  government  tabdlTl- 
sion  adjoining  It,  and  an  island  with  no  navin- 
ble  channel  intervening  will  pass  to  tlie  nearest 
land  abutting  the  shore  by  rirtne  of  riparian 
ownership, — Id. 

The  owner  of  a  government  lot  who  par- 
chased  the  abutting  shore  land  from  the  state 
took  to  ordinary  high-water  mark,  bat  took  no 
title  to  an  island  vrbicb  In  the  dry  season  was 
connected  with  his  lot  by  a  strip  of  uncovered 
land,  and  which  in  the  winter  time  was  covered 
by  about  a  foot  of  water,  since  mch  strip  was 
without  water  Intervening  between  Hia  dwrBb 
and  waa  to  bs  treated  as  land.— Id. 

NAVIGATION. 

See  Navigable  Waters,  |{  1.  22. 

NEGLIGENCE. 

See  Attorney  and  Client,  1  129;  Bailment,  I 
31;  Carriers,  §!  228,  287-348:  Contracts,  | 
93:  Kxplosives ;  Factors ;  Highways,  H  ISl^ 
187:  Hospitals,  SI  7,  8;  Logs  and  L^ging, 
I  19;  Master  and  Servant,  ||  88-330;  Mu- 
nicipal Corporations,  51  387,  706,  817 ;  Navi- 
gable Waters,  S  39;  Railroads,  ||  324-364, 
405-483;  Release,  1  16;  Street  RallroadB,  H 
90-117;  Telegraphs  and  Telephones^  ||  l6~ 
70;  Towns,  i  45;  Trial,  |  262. 

I.  ACTS  OB  OMISSIONS  COHSTITUT- 
INO  MBOLIOENOB. 
(A)  Pvnmul  0«adme4  la  SemenO. 

{2  (Wash.)  Negligence  arises  only  tram  an 
omission  of  duty.— Thoresen  v.  St.  Pknl  &  Ta- 
coma  Lumber  Co.,  131  P.  645. 

(C)  Condition  ud  IIa«  of  Lattd,  Baildlam 
and  Otber  BtroetMes* 

f  39  (Utah)  A  thing  may  be  attractive  to  dill- 
dren  and  inherently  dangeroas  vritboat  being 
an  attractive  naieance,  within  the  doctrine  of 
the  turntable  cases,  which  requires  that  the 
thing  be  in  an  unprotected  Gondftioii,  as  well  as 
attractive  and  dangeroas.— Gbarvos  T.  Bait  Lake 
City,  131  P.  901. 

A  Bipall  stream  of  warm  mineral  water  con- 
ducted into  a  ditch  and  through  a  culvert  by  the 
city  after  it  had  been  used  for  bathing  and 
medicinal  purposes,  would  not  constitute  an 
attractive  nuisance,  so  as  to  make  the  city  lia- 
ble for  a  child's  death  therein,  undat  the  doe- 
trine  of  the  turntable  cases.— Id. 

{43  (Or.)  A  landowner  who  has  a  spur 
track  upon  his  property  is  liable  for  his  negli- 
gence in  piling  lumber  so  close  to  the  track 
that  a  servant  of  the  railroad  company  in 
switching  cam  thereon  was  injured.- Breeae  T. 
WUdwood  Lumber  Co.,  131  P.  299. 

1 52  (Wash.)  It  was  the  dnty  of  a  lumber 
company  to  inform  an  employ^  of  a  contracting 
stevedore,  engaged  In  loading  lumber  for  the 
stevedore  from  a  tram  car,  of  the  fact  that  one 
rail  of  the  track  was  shorter  than  the  others 
and  of  the  want  of  bumpers  on  the  car,  or  of 
the  grade  in  the  track,  if  those  things  added  to 
the  danger  of  the  work;  his  coemploy£s  not 
being  required  to  infonn  him  thereof.— llioresen 
T.  St.  Paul  ft  Tacoma  Lumber  Co.,  ISl  P.  645. 

n.  PBOXnCATE  GAUSE  OF  HTJUBT. 

{56  rUtah)  To  bring  a  case  within  the  doe- 
trine  of  the  tamtable  cases,  the  attractireneM 
of  the  alleged  nuisance  must  have  been  the 
proximate  cause  of  the  injury.— Charvox  t.  Salt 
Lake  City,  131  P.  901. 

S6i  (Wash.)  If  plaintiff  was  Injured  by  the 
negligence  of  defendant,  the  latter  is  liable 
for  the  injury  irrespective  of  whether  the  neg- 
ligence of  others  also  eontribatad  to  the  in- 
juries.—Thoresen  V.  St  Paul  tt  Taooma  Loia- 
ber  Co.,  131  P.  64& 
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(A)  Fenons  Isjared  In  OemeraL 

172  (CaLApp.)  Tbat  ona  acttss  In  an  emer- 
gency does  not  act  the  way  tbat  a  reaeonablr 
prudent  man  harlnt  time  for  deliberation  would 
act  would  not  make  him  guilty  of  contributory 
neglicence.— BlackweU       Benwick,  131  P.  M. 

8  72  (Wash.)  One  was  entitled  to  act  upon 
,  appearances  in  stopping  a  tram  car  In  an  emer- 
gency, and  was  not  negligent  If  he  acted  as  a 
reasonably  prudent  person  under  the  circum- 
atancea,  tnougb  he  may  have  been  dec^ved  as 
to  the  danger.— Tbonwn  r.  St  Paul  ft  Ttaoma 
Lumber  Co..  181  P.  645. 

AOnOKS. 

(A)  RIckt  of  Action.  Parties.  Prellmluvr 
Fro«e«dlnvM,  and  Plendlnva. 

S  119  (Okl.)  In  an  action  for  personal  inju- 
ries, where  defendant  eHeges  contributory  neg- 
ligence and  denies  negligence  generally,  there 
is  no  admisdon  of  negligence  limiting  the  tssaes 
to  that  of  contributory  negligence.— Clemena  v. 
St  Louis  &  S.  F.  B.  Co.,  181  P.  160. 

(B)  Vrldeaec. 

1 131  (Or.)  While  evidence  of  subsequent  re- 
pairs and  improvements  is  inadmiasible  to  show 

{previous  negligence,  it  is  admissible  to  show 
ts  condition  at  the  time  of  the  accident,  in 
cases  where  the  jury  has  viewed  the  machinery. 
— Foster  v.  University  Lumber  A  Shingle  Co., 
Ml  P.  786. 

I  132  (Kan.)  On  an  issue  whether  at  a  par- 
tfcnlar  time  a  person  was  exercising  due  care 
for  his  own  safety,  evidence  of  his  intoxication 
is  admissible  as  a  circumstance,  to  be  considered 
in  determining  the  matter.— Uclntoah  t.  Stand- 
ard Oil  Co.,  131  P.  151. 

S  132  (Wash.)  In  an  action  by  an  employ^  of 
a  contractor  to  load  lumber  onto  a  vessel 
brought  against  the  owner  of  the  lumber  for 
injuries  by  a  tram  car  load  of  lumber  falling 
on  him  while  trying  to  stop  the  car,  evidence 
by  plaintiff  tbat  he  tried  to  stop  the  car  be* 
cause  he  thought  tbat  injury  might  otherwise 
result  to  persons  or  property  was  admissible 
on  the  question  of  contributory  negligence. — 
Thoresen  v.  St  Paul  &  Tacoma  Lumber  Co., 
131  I*.  045. 
I  134  (Utah)  Evidence,  in  an  action  against  a 
for  the  deatb  of  a  child  by  being  drowned 
in  a  stream  c<mducted  through  a  ditch  by  the 
city,  held  not  to  sustain  a  finding  that  the  child ' 
was  attracted  by  the  warm  water  In  the  ditch. — ' 
Charvoz  v.  Salt  Lake  City,  131  P.  901. 

Evidence,  in  an  action  against  a  city  for  the 
death  of  a  young  child  by  falling  intu  warm 
mineral  water  conducted  Into  a  ditch  by  the 
city,  held  not  to  sustain  a  finding  tbat  the  at- 
tractiveness of  the  water  was  the  proximate 
cause  of  the  child's  death.— Id. 

(C)  Trim],  Jvdcment,  ud  Review. 

I  136  (Or.)  In  a  personal  injury  action,  when 
the  'defense  of  contributory  negligence  is  urged, 
it  must  be  submitted  to  the  jury  unless  from 
all  the  evidence  it  appears  that  reasonable  men 
acting  would  necessarily  find,  either  that  the 
plaintiff .  knew  and  appreciated  the  danger,  or 
that  ordinarily  prudent  men  under  the  same 
circumstances  would  have  acquired  sudi  knowl- 
edge and  appreciation.— Breese  t.  Wildwood 
Lumber  Co.,  131  P.  290. 

Where  a  brakeman  riding  on  a  car  switched 
onto  a  private  side  track  was  injured  because  of 
the  dose  proximity  of  e  pile  of  lumber  which 
was  only  a  few  Inches  from  the  car,  held,  that 
the  question  of  hts  contributory  negligence  was 
for  the  jury. — Id. 

I  136  (Wash.)  An  action  against  the  seller  of 
lumber  for  injuries  to  a  stevedore  employed  by 
a  contractor  for  the  job  to  help  load  the  lum- ' 
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her  Into  a  vessel,  by  a  lumber  car  running  off 
the  tramroad  and  the  lumber  falling  upon 
plaintiff,  whether  plaintiff  was  guilty  of  con- 
tributory negligence,  held  a  question  for  the 
jury.— Thoresen  v.  St  Paul  ft  Tacoma  Lum- 
ber Co..  181  P.  64S. 

N^ligence  is  a  qoestion  of  law  only  when  the 
facts  autboriae  but  one  inference,  and  is  fbr 
the  ^ury  if  different  minds  might  honestly  reach 
a  different  concluBlon.~Id. 

{  136  (Wash.)  What  is  reasonable  care  in  a 
given  situation  Is  always  a  question  for  the 
Jury,  whenever  on  the  evidence  reasonable  minds 
might  reach  different  condudona. — Williams  f. 
City  of  Spokane,  131  P.  833. 

NEGOTIABLE  ItlSTRUMENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE 

See  Divorce.  |  161 ;  New  Trial,  U  9^10a 

NEWSPAPERS. 

See  Commerce,  {  64;  Constitutional  Law,  || 
87,  276;  Counties,  U  101,  112;  Statutes,  f 
94 ;  Taxation,  i 

S  3  <Cal.App.)  A  newspaper  of  general  circu- 
lation, within  PoL  Code,  |  4460,  need  not  pub- 
lish both  local  and  telegraphic  news,  and  the 

auestion  of  general  circulation  depends  on  the 
iversity  of  its  subscribers  rather  than  on  mere 
numbers.- In  re  Green,  131  P.  91. 

A  newspaper  which  is  published  daily  except 
Mondays  and  legal  holidays,  which  has  a  cir- 
culation among  various  classes  of  people  in  the 
county,  and  which,  in  addition  to  items  of  local 
news,  publishes  real  estate  ttansfers,  court 
news,  and  telegraphic  dispatches  of  general  in- 
terest is  a  newspaper  of  general  circulation 
within  PoL  Code,  {  4460.-rd. 

new'  trial 

See  Appeal  and  Error,  fiS  281,  302,  662,  978; 
Appearance,  I  26;  Criminal  Law,  fifi  915- 
967;  Divorce,  {  151. 

I.  NAT17BE  AKO  SCOPE  OF  REMEDY. 

1 2  (Okl.)  The  court  has  a  right  to  grant 

a  new  trial  during  the  term  where  it  has 
rendered  a  judgment  on  an  agreed  statement  of 
facts.— Shallenberger  v.  Brady,  181  P.  1096. 

H.  OROUMDS. 

(B)  MIseoBdnet   of   Parties,    Conasel,  ov 
Wlta«SHea, 

I  29  (Wash.)  Conduct  of  counsel,  who,  as  cor- 
poration CDunseL  had  rejected  plaintiff^s  claim 
for  personal  Injuries  against  a  city  in  after- 
wards appearing  as  counsel  for  plaintiff,  held, 
in  view  of  his  explanation  and  of  the  fact  that 
the  case  bad  been  twice  tried  and  twice  appeal- 
ed, not  to  entitle  the  city  to  a  new  trial  after 
verdict  for  plaintiff.— WtMpera  t.  dtj  of  Spo- 
kane, 181  P.  230. 

(C)  Rallnva  asA  nmtroctlons  at  Trial. 

1 35  (Kan.)  Refusal  to  allow  defendant  to 
cross-exambie  on  an  important  matter  Is  a 
ground  for  a  new  trial  without  showing  the  an- 
swers plaintiff  would  have  returned  ;  Code  Civ. 
Proc.  {  .307  (Gen.  St  1909,  S  5901),  providing 
that  on  motion  for  new  trial  for  excluding  evi- 
dence such  evidence  shall  be  produced,  not  ap- 
plying to  that  situation.- Mcintosh  t.  Standard 
mi  Co.,  181  P.  161. 

(D)  DlsqnalMcailoa  or  MI«cond«et  at  or 
Alleotlaac  Jarr. 

I  44  (Colo.)  A  new  trial  sought  on  the  ground 
that  one  juror  consented  to  the  verdict  to  es- 
cape having  to  sleep  in  vermin  infested  beds 
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M4  properly  denied,  when  tlie  other  luon 
beard  the  renutrkB  in  legard  to  the  beds  and 
treated  it  ae  a  Joke,  and  ttie  verdict  wa«  ren- 
dered Ions  before  bedtime.— Unts  t.  DeoTer 
City  Tramway  Co.,  131  P.  268. 

i  49  (Colo.)  Where  a  litt«ant  made  It  a  prac- 
tice to  attempt  to  influence  jnrors.  Terdlcts  in 
its  faror  by  jarora  bo  influenced  ebonld  be  set 
aside.— Linti  v.  Denver  City  Tramway  Co.,  131 
P.  25a  , 

The  fact  that  the  attorney  for  the  encceesful 
litigant  treated  four  of  the  juron  to  a  cigar 
eacb  in  response  to  a  jocular  suggestion  is  not 
ground  for  a  new  triaL— Id. 

(H)  Hewlr  DlaeoT«i«d  Brldmee* 

{99  (OkL)  Where  newly  dIacoTered  material 

evidence  would  probably  produce  a  different  re- 
■nlL  and  no  lau  of  diligence  is  shown,  a  new 
trial  should  be  granted.— Roeser  t.  Pease,  131 
P.  B34. 

S  103  (Ner.)  The  aU«;ed  newly  discovered  er- 
Ideoce  must  be  nutenal  or  important  to  tiM 
party  seeking  a  new  trtaLHVTniae  r.  WUm, 
131  P.  967. 

Newly  discovered  evidence  on  a  matter  col- 
lateral to  the  isanei  is  seldom  groond  for  a  new 
trial^Id. 

1 108  (Sev.)  Newly  discovered  evidence,  which 
ooold  only  be  used  oy  way  of  impeachment,  is 
not  ground  for  granting  a  new  trial,  unless  ev- 
idence of  the  witness  sought  to  be  impeached 
was  so  impOTtant,  and  the  impeaching  evidence 
so  convincing,  that  a  different  result  would  nec- 
essarily follow  the  admlsrion  of  the  impeaching 
evidence.— Whise  v.  Whise,  181  P.  967. 

In  order  to  compel  the  granting  of  a  new  tri- 
al, newly  discovered  evidence  must  be  so  strong 
as  to  make  it  probable  that  a  different  result 
would  be  obtained  in  another  trial:  it  not 
being  sufficient  merely  that  it  "mighr*  change 
the  result — Id. 

i  108  (Okl.)  A  motion'  for  a  new.  trial  for 
newly  discovered  evidence  should  be  granted 
where  the  evidence,  if  produced,  would  probably 
bri]^^  different  result — Boeser  v.  Pease,  131 

m.  FBOOEEDIWCHI  TO  FBOOUBB 
HXW  TBIAI- 

1 1 16  (Okl.)  The  fiUng  of  a  written  nation  for 
new  trial  with  the  clerk,  containing  the  grounds 
therefor,  within  tiiree  days  after  verdict,  is 
sufficient  compliance  with  CtKnp.  Laws  19W,  | 
5827.  as  to  the  time  within  which  tiie  applica- 
tion has  been  made  without  an  actual  presen- 
tation thereof  to  the  court- Burcham  v.  Ed- 
wards, 131  P.  528. 

f  123  (Mont)  A  notice  of  intention  to  move 
for  a  new  trial,  reciting  that  it  would  be  based 
npon  a  bill  of  exceptions  and  upon  the  "plead- 
ings, papen,  minutes,  files,  and  records  of  said 
cause,  *  was  sufficient  to  support  a  motion  on 
the  minutes  of  the  court, — Moore  v.  Butt*  Elec- 
tric By.  Co.,  131  P.  636. 

I  131  (Mont)  Under  Bev.  Codes,  |  679S,  ft 

party  is  not  required,  in  movinc  for  a  new  tri- 
al on  grounds  as  to  which  he  may  move  either 
on  the  minutes  or  a  bill  of  exceptions,  to  adopt 
the  same  method  as  to  all  of  such  grouods,  but 
may  move  on  one  ground  on  the  minutes  and  on 
another  ground  on  the  bill  of  exceptions.— 
Moore  v.  Butte  Electric  By.  Co.,  131  P.  686. 

1 143  (Ariz.)  An  aflSdavit  of  a  Juror  could  not 
be  received  to  impeach  tlie  verdict  by  showing 
that  it  was  a  quotient  vardiet— Hull  v.  Larson, 
131  P.  668. 

(  143  (Colo.)  Under  Bev.  Code,  |  236,  provid- 
ing that  affidavits  of  Jnrora  may  be  used  to  im- 
peach the  verdict  for  misconduct  in  resorting  to 
the  determination  of  chance,  an  affidavit  can 
he  used  to  impeach  the  verdict  for  no  other 


misooDdoct— Liota  v.  Denver  C3ty  Tramwajr 
Co.,  181  P.  25& 

In  general,  affldavtta  of  Jurors  stating  tiie 
groond  upon  which  they  rendered  their  verdict 
win  not  be  received  to  impeach  it— Id. 

f  143  (S.iL)  Affidavit!  of  Jurors  to  show  the 
mucondoet  of  the  joty  are  inadmissible  In  sap- 

ert  of  a  motion  for  a  new  tiial.-^oldent>erg  v. 
LW,  131  P.  499. 

NON  OBSTANTE  VEREDICTa 

See  Jndfmeot;  |  190^ 

NONRESIDENCE. 

See  UmiUtion  of  Actions,  |  87. 

NONSUIT. 

See  IMamlssal  and  Noianit 

NOTES. 

See  Bills  and  Notes. 

NOTICE 

See  Appeal  and  Error,  H  373,  414-430;  Car- 
riers, I  85;  Evidence,  i  186;  Bxecutoza  and 
Adminlstraton,  $  388 ;  Justices  ot  the  Peace. 

I  127;  Landlord  and  Tenant,  ||  277.  290: 
Master  and  Servant  |  252 ;  Mechanics' 
Liens,  H  76,  113,  116;  Munidpal  Corpora- 
tions, H  831,  488,  489,  741,  821,  974:  iJeg- 
ligence,  f  52;  New  Trial,  I  123;  Receivers.  { 
86;  Sales,  if  166,  176,  285;  Sunday;  Tax- 
ation, H  va.  810;  TimeJ  9;  Vendor  and 
Purchaser,  H  Waters  and  Wfttw 
Courses,  |  1S2. 

NOVATION. 

See  Evidence,  f  814.  - 

I I  (Oal.App.)  The  requisites  of  a  novation 
are  a  previous  valid  <^ligation,  and  agreement 
of  all  the  parties  to  a  new  contract,  the  extin- 
guislunent  of  tlie  old  obUcation,  and  the  validity 
of  the  new  one.— Yoong  v.  Benton,  131  P. 
1061. 

12  (Cal.App.)  An  agreement  by  a  transferee 
of  the  property  of  a  corporation  to  assume  the 
obligations  of  the  corporation,  as  shown  by  the 
books,  includes  a  note  given  by  the  corporation 
as  shown  in  the  book  of  minutes  and  in  the 
book  of  notes  and  billa  pa^le.— Tonne  v. 
Benton,  181  P.  lOBl. 

S4  (CaU  Under  Civ.  Code,  1  1631.  the  sub- 
stitution of  a  new  contract  for  an  old  one  held 
to  constitnte  a  valid  novation,  wholly  eztio- 
cnishinB  the  orlflDal  contract— Beckwith  v. 
Sheldon,  181  P.  1049. 

I  10  (CaL)  Where  the  parties  effect  a  com- 
plete novation,  extinguishing  the  original  con- 
tract, the  failure  of  one  of  the  parties  to  |>er- 
form  the  new  contract  will  not  revive  the  origi- 
nal one  npon  any  theory  of  resdsBion,  so  aa  to 
permit  tbe  injured  party  to  sue  on  the  first 
obligation.— Beckwith  v.  Sheldon,  131  P.  1040. 

III  (Cal.App.)  A  complaint  which  alleges 
that  a  conwration  was  indebted  on  a  note  to 
plaintiff,  that,  after  its  maturity,  the  corpora- 
tion transferred  its  proper^  to  defendant  who 
assumed  the  corporate  debts,  that  plaintilt  re- 
leased the  corporation  and  accepted  defendant's 
agreement  in  Hen  theret^  statet  a  cause  of 
action  on  the  theo^  ot  a  novation  within  CSv. 
Code,  {  1531,  subd.  2,  though  it  may  state  a 
cause  of  action  within  section  1659,  on  a  con- 
tract for  the  benefit  of  third  perscms.— Yonnc 
V.  Benton,  131  P.  1061. 

1 12  (CaLApp.)  In  an  action  founded  on  th« 
theory  of  a  novation,  evidence  held  to  show  a 
prior  valid  obligation.— Yonnc  v.  Benton,  131 
P.  1061. 

In  an  action  founded  on  the  tbeorr  ot  a  nova- 
tion, evidence  held  to  support  a  finding  that 
after  tlie  execution  of  the  asreunent  pkintiff 
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released  Ui  debtor,  and  accepted  the  acre«nait 
of  defendant  in  Ueu  thereof.— Id. 

In  an  action  founded  on  the  theory  cl  a  nova- 
tioQ,  the  agreement  of  deiEendant  to  pay  the 
debts  and  the  conveyance  by  die  debtor  to  da- 
fendant  9t  Ua  property  hM  admiadble^Id. 

NUISANCE. 


See  Intoxicatlnr  Liquors 
ipal  CoiporBtions,  |  If 


H  209,  260;  Mnnic- 
};  Negligence,  H  39. 


n.  PUBXJO  HUXSANOBS. 

(A)  ITatu*  mt  tmimrr*        UMlUtr  TkaN- 

tmr, 

101  (Kan.)  Ordinarily  the  place  where  gam- 
blmg  is  carried  on  is  a  nuisance.— State  t.  An- 
thony Fair  Ass'n,  1^1  P.  626. 

(B)  Rlcbta  and  Rem«AlM  •(  PvlTAte  P*r- 

aoM. 

1 72  (CaLApp.)  Private  ciUxen  JuSd  entitled 
to  sne  to  abate  a  nuisance  affecting  him  under 
Code  CiT.  Proc  }  731,  although  city  charter 
authorised  the  common  council  to  declare  and 
abate  a  nuisance,  and  the  common  council  had 
not  declared  the  thing  sought  to  be  abated  a 
nuisance.— Humphrey  r.  Dnnndls,  131  P.  761. 

NUNC  PRO  TUNC. 

See  Honklpal  Corporations,  1 12. 

OBJECTIONS. 

Sea  App«a  and  Error,  SS  193-281;  Partisa. 

OBSTRUCTIONS. 

Sea  BaanMBti,  |61. 

OFFICERS. 

See  Constitutional  Law,  |  31:  Coroners:  Conn- 
ties,  H  21%-ZiL,  101;  Mnnicipal  Corpora^ 
tiona,  11  ie^l91;  BeceiTers:  Sheriffs  and 
Const^les;  Towns,  |  46;  Trial,  |  18. 

I.  AJMPOIKTlPniT.  QPAUnOATIOII, 

AMD  TENUBB. 
(CI)  BeaUniatlom,  Rwapemalom.  or  Removal. 

174  (N.M.)  An  aetioa  for  the  removal  of  an 
oOcer,  under  the  provisions  of  Laws  1908,  e. 
30,  is  a  chril.  and  not  a  criminal,  proceeding;?— 
State  T.  Medler,  131  P.  976. 

IXL  BIOHTB,  POWEKB,  DPTIBS,  MJKD 
LULBIUTIES. 

1 94  (Colo.)  Bev.  St  1908,  <  1219,  providing 
that  where  no  specific  fees  are  allow^  by  law 
the  time  necessarily  devoted  to  any  service 
charge  in  an  account  submitted  to  the  board  of 
commissioners  sball  be  specified,  does  not  pro- 
vide for  compensation,  but  only  directs  now 
bills  for  services  for  which  compensatioD  Is  ac- 
tually allowed,  where  no  specific  fee  is  fixed, 
shall  be  made  oat.— McOovem  v.  Board  of 
Com'ra  of  City  and  County  of  Denver,  131  P. 
273. 

OPEN  AND  CLOSE. 

See  Trial,  |  2S. 

OPENING. 

See  Judgment,  |  837. 

OPINION  EVIDENCE 

See  Criminal  Law,  fl  471-181;  Evidence,  H 
4TL-^7L 

OPTIONS. 

See  Sales,  I  24 ;  Vendor  and  Pnrdiaser,  i  S. 


ORDERS. 

See  Oerdomri,  |  1& 

ORDINANCES. 

See  Municipal  Corporations,  H  48,  UO-120, 

298-817.  SW,  942,  680-626,  706. 

OWNERSHIP. 

See  Property,  |  9;  Sales,  |  185. 

PARENT  AND  CHILD. 

See  Criminal  Law,  {  97;  Divorce  |  808; 
Guardian  and  Ward;  Indians,  {  1& 

1 2  (Cal.)  Under  Glv.  Code,  i  246,  requiring 
the  court's  discretion  in  appointing  a  guardian 
for  a  minor  to  be  exercised  for  die  minor's  wel- 
fare, held,  that  it  had  no  power  to  take  an  in- 
fant of  18  mouths  from  the  safe  protection  of 
an  ftuQt  and  award  his  temporary  cusiody  to 
the  dissolute  and  neglectful  mother,  with  the 
view  of  seeing  whether  Us  presence  miriit  not 
woric  her  reformation.— In  re  Lee^  131  P.  7^ 

1 17  (Kan.)  To  convict  a  nonresident  parent 
of  failing  while  oatslde  of  the  state  to  support 
his  child  who  was  within  the  state,  the  state 
most  show  that  the  father  knew  uie  location 
and  condition  of  the  child  or  that  he  by  some 
act  of  omission  or  commission  permitted  him 
to  be  in  necessitous  dreumstineei.— Za  re 
Fowles.  181  P.  68& 

PAROL  EVIDENCE. 

See  Bhrldenea^  H  887-461. 

PARTIES. 

See  AnMal  and  Error,  M  823,  827;  Criminal 
Law,  I  69;  Judgment  H  237,  240;  Me- 
cfaanics^  Liens,  f  268;  KohlUtton,  f  19; 
Quieting  Title,  |  31. 

V.  PEFBOTl,  OBJBOTIOHSt  AMD 
AMEHDBEEIfT, 

f  88  (Colo.)  Under  Mills'  Ann.  St  §  6S,  pro- 
viding that  objections  to  misjoinder  must  be 
taken  either  by  demurrer  or  answer,  held,  that 
that  objection  could  not  be  raised  by  motion  for 
nonsuit  where  the  right  to  object  to  the  over- 
ruling of  a  demurrer  for  mia|oinder  was  waiv- 
ed by  an  answer  to  the  merits.— Sprtnghettl  v. 
Hahnewald.  181  P.  266. 

PARTITION. 

See  Judgment,  |  747. 

PARTNERSHIP. 

See  irraocb,  Statute  afj  |  U. 

I.  TUB  BEl^TIOXi 
<0  HlTiaeam* 

{49  (Wash.)  A  partnership  alleged  to  exist 
between  defendants  having  been  denied  by 
them,  declarations  of  each  at  different  times  to 
different  persons,  in  the  absence  of  the  other, 
held  admissible  against  both  to  establish  the 
partnership.- NUseon  v.  McDole,  131  P.  1141. 

Where  goods  were  sold  to  an  alleged  firm  in 
1810  and  1911,  alleged  declarations  of  the  part^ 
nen  as  to  the  exlatenoe  ct  the  firm,  made  In 
1908  and  1909,  kM  aot  obJeetfonaAAe  tor  r*- 
moteness.— Id. 

m.  MUTUAL  BIOHTS,  DUTIES,  AMD 
f.TABIT.TTrBS  OF  FABTKEBS. 
(A)  Firm  Propertr  aad  BwiIbms. 

1 83  (Wash.)  A  partner  cannot  claim  compen- 
sation nom  tike  partnership  In  the  absence  of 
an  agreement  therefor,  even  though  he  is  more 
active  in  the  buBiness  or  performs  greater  or 
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more  valuable  service  than  his  copartner.— 
Boothe  T.  SDmmit  Coal  Mloinff  Co.,  131  P.  252. 

Wfaeie  it  wu  agreed  on  a  aale  of  a  half  in- 
t«Mt  in  a  corporatioii  that  each  of  the  parties 
•hould  draw  th«  same  amooot  for  hla  nrrices, 
one  of  the  parties  was  not  entitled  to  more 
than  that  amount,  altboujch  he  rendered  excep- 
tional services  to  the  corporation. — ^Id. 

TV.  aiORTS  AND  LIABILITIES  AS 
TO  THIBD  PEBftONS. 

(A)  RepveaeatrntlOM  of  Flna  "hr  Part««r. 

i  IS7  (Kan.)  A  ratification  by  one  partner  of 
the  nnauthorieed  act  of  his  copartner  in  guaran- 
teeing in  the  firm  name  payment  of  the  note  of 
a  third  person  la  equivalent  to  antecedent  au- 
thority.—Garden  aty  Kat  Bank  t.  Bcholman, 
131  P.  669. 

(B)  HatMve  ud  Bxteat  of  mrm  UaMlltleB> 

i  165  (Od.App.)  Partners  are  Jointly  liable 
for  the  debts  of  the  firm.— Stover  t.  Stevens, 
131  P.  332. 

(D)  Aetlona  br  or  Aaralnst  Firms  or  Part- 
ners. 

1 217  (Cal.App.)  Evidence,  In  an  action  against 
a  partnership  held  to  sustain  a  finding  that  the 
assumption  of  the  debts  of  one  of  the  partners 
was  a  part  of  the  consideration  of  the  partner- 
ship agreement — Stover  v.  Stevens,  131  P.  332. 

1217  (Kan.)  In  an  action  on  a  written  guar- 
anty in  the  name  of  a  trading  partnership  in- 
doraed  on  the  note  of  a  third  person,  it  will  be 
presumed,  until  proof  to  the  contrary  is  pro- 
duced, that  It  was  made  in  tlie  course  of  the 
firm's  buslDeas.— Garden  City  Mat  Bank  v. 
Scbulman,  131  P.  669. 

VI.  DEATH  or  PABTWEB.  AHP  SUB- 
VIVIMO  FABTHEBS. 

1 258  (Wash.)  Where  partners  terminated 
their  relations,  and  executed  mutual  releases, 
after  which  plaintiff  transferred  to  his  former 
partner  all  interest  in  certain  tide  laUd  appli- 
cations, evidence  of  subsequent  admissions  that 
plaintiff  was  sdU  Interested  therein  held  insnffi- 
dent  to  establish  such  Interest  as  against  the 
former  partner's  widow.— Lehman  f.  Heuston, 
131  P.  825. 

PASSENGERS. 

See  Carriers,  H  256-364. 

PAVING. 

See  Honldpal  Corporations,  |  840l 

PAYMENT. 

See  Bills  and  Notes,  S  155 ;  Chattel  Mortgages. 
I  239;  Executors  and  Administratnrs,  |8  39. 
41;  Mechanics'  Liens,  i  115:  Mines  and 
Minerals;  Pleading,  |  433;  Principal  and 
Surety,  f_138;  Subrogation;  Tender;  Ven- 
dor and  Purchaser,  (  334. 

^.  BEOOVEBT  OF  PATKEHTS. 

1 89  (Wash.)  In  an  action  against  an  attor- 
ney to  recover  a  fee  paid  on  the  ground  that 
the  attorney  misrepresented  the  seriouBuess  of 
the  offense  charged  and  the  value  of  his  serv- 
ices, the  burden  of  proof  was  on  plaintiff  to 
show  such  misrepresraitations.— Johnson  v. 
Mann,  131  P.  213. 

PENALTIES. 

See  Damages,  ||  77.  80. 

PENDENCY  OF  ACTION.. 

See  Lis  Pendens. 

PENSIONS. 

See  Damages,  |  60l 
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PERJURY. 

See  Trial,  I  29. 

L  OFFBKSBS  AlfD  BEBPOmiBILITT 
THEBBFOB. 

J I  II  (Ok1.Cr.App.)  Any  false  statement  by  a 
tness,  which  detracts  from  or  adds  weight  to 
the  testimony  of  any  witness  upon  matters  di- 
rectly material,  constitutes  "perjury,"  and  tlie 
degree  of  its  materiality  is  wholly  fnunateriaL 
-Miller  V.  State,  131  P.  181. 

a.  PBOBEOimON  ABB  FUXISKIIENT. 

S  25  (OkLCr.App.)  An  indictment  for  perjury 
need  not  set  ont  facts  showing  tbe  materially 
of  the  alleged  false  testimony,  but  It  is  suffi- 
cient that  It  expressly  aver  such  matetiality. — 
Miller  T.  SUte,  131  P.  ISL 

PERSONAL  INJURIES. 

See  Carriers,  H  287-~348;  Compromise  and  Set- 
tlement, S  a;  Dama^;  Explosives;  Limi- 
tation of  Actions,  I  66 ;  Master  and  Servant, 

15  88-330 ;  Uanicipal  Corporations.  H  741, 
817;  NegUgeooe;  RaHroads,  |i8S£-se4; 
Belease^  {  67. 

PETITION. 

See  Descent  and  Distribution,  |  76 ;  Gxecnton 
and  Administrators.  |  336;  Pleading;  Bv- 
ceivers,  }  36. 

PHYSICIANS  AND  SURGEONS. 

See  Criminal  Law,  {  476;  Wltnesw%  |  2iA. 

1 6  (Okl.Cr.App.)  An  unrevoked  certliicate 
issued  by  the  state  board  of  medical  examiners 
is  a  complete  defense  in  a  prosecution  for  prac- 
ticing medicine  without  a  license.— Gobin  T. 
State,  131  P.  646. 

A  person  who  aids  and  abets  another  in  vio- 
lating the  medical  practices  act  la  subject  to 
prosecution,  though  he  himself  is  licensed  to 
practice. — Id. 

A  person  not  possessing  a  valid  and  unrevok- 
ed certificate  is  not  entitled  to  practice  medicine 
except  in  emei^encies  and  cases  specifically 
exempted  by  the  statute,  even  though  he  woriu 
on  a  salary  as  assistant  of  a  duly  anthoXised 
practitioner. — Id. 

The  medical  practices  act,  as  well  as  all  other 
laws  are  enacted  to  be  observed  and  enfoEOcA 
and  not  to  be  evaded  and  violated.— Id. 

PLATS. 

See  Vendor  and  Purchaser,  fl  88,  188. 

PLEADING. 

See  Account  Stated,  fi  18;  Appeal  and  Error, 
»  102,  193.  197,  I^,  888,  8^,  917,  1089- 
1041,  1075 ;  BiUs  and  Notes.  |  466 ;  Bro- 
kers, S  82;  Carriers.  J  380;  CorporatiMis.  | 
211;  Damages,  {  168;  Exemptions.  I  139; 
False  Imprisonment;  Insane  Persons,  1  33; 
Insurance,  $|  633,  639;  Limitation  of  Ac- 
tions, {i  179 ;  Lis  Pendens ;  Master  and  Serv- 
ant, K  39,  268-264;  Municipal  Corpoia- 
tiooa,  H  53k  741;  Negligence  f  119;  Nova- 
tion, {  11;  Parties;  Principal  and  Surety,  | 
155;  Reformation  of  Instrumeuts,  {  36: 
Sales,  §  353;  Waters  and  Water  Courses,  || 
152,  158%. 

n.  DECIiABATIOlf,  OOMFXAUfT,  PB« 
TITION.  OB  STATEKENT. 

S  48  (Okl.)  A  petition  alleging  facts  showinc 
that  plaintiff  had  been  wronged  by  defendant, 
and  what  such  wrong  consisted  In.  and  the 
amount  of  damages,  and  that  defendant  was 
liable  therefor,  and  asking  judgment  for  such 
amount,  held  to  state  a  cause  of  action  under 
tbe  rules  of  code  pleadins  and  Comp.  Laws 
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11109,  i  B62T^I&tfv«  fhento^Smith  t.  Gud- 

Xn.  FLBA  OS  AVSWEB.  OBOM-OOH- 
FLAIMT,  AHP  AFFIDAVIT 
or  DBFBHtB. 

(A)  DefeaaM  Im  CiMMval. 

t  93  (Gal-App.)  The  effect  of  denials  In  a  de- 
fense, constituting  a  complete  answer  to  the 
cause  of  action  aned  on,  is  not  destroyed 
through  any  inconsltteiKy  between  snch  denials 
and  rae  allegatUms  of  a  second  and  separate  de- 
fense.—TuiSn  Packbc  Co.  Pac£Be  Coast 
Fmlt  Auction  Oa,  !».  P.  888. 

IT.  BBFLIOATIOM'  OB  BSPZ.T  AMD 
SUBSEQUZirT  FLBADXKOS. 

I  165  (Mont)  An  allegation  of  the  answer  in 
a  street  car  passenger's  action  for.  injnrles  held 
a  mere  traverse  of  an  allegation  of  the  com- 
plain^ and  hence  it  was  nattier  necessary  nor 
proper  that  plaintiff  file  a  reply  thereto.— 
Previsich      Butte  Electric  Ry.  Co.,  131  P.  2S. 

i  180  (Wash.)  In  action  on  bond  In  claim 
and  delivery,  reply  alleging  eicnse  for  re- 
fusal to  accept  the  return  of  the  property 
held  not  to  depart  from  a  complaint  alleging 
a  failure  to  return  it,  especially  where  the  re- 
ply was  not  objected  to  until  the  trial  fire 
months  after  the  service  and  filing  thereof.-- 
HaUidie  Machinery  Co.  v.  Whldbey  Island 
Sand  ft  Gravel  Co.,  ISl  P.  1156. 

V.  DEMUBBEB  OB  EXOEFTIOX. 

S  193  (Colo.App.)  A  demurrer  to  a  complaint 
00  the  ground  that  the  contract  set  forth  was 
Illegal  and  void,  contrary  to  public  policy  and 
to  good  morals,  held  not  within  an^  of  the 
grounds  of  demurrer  authorized  by  Mills'  Ann. 
Code,  S  60.— Meyer  v.  Wright,  181  P.  787. 

1 193  (Wyo.)  Fatal  defect  In  substance  in 
a  petition  may  be  taken  advantue  of  by  de- 
murrer.—Grover  Inigatlon  ft  Csnd  Co.  v. 
Lovella  Dltcli,  Beserroir  ft  Irrigation  Co.,  181 
P.  43. 

I  202  (CoIaApp.)  The  practice  of  challenging 
the  sufficiency  of  the  complaint  hy  a  clause  in- 
corpora  ted  in  the  answer  not  called  to  tiie 
court's  attention  until  trial,  instead  of  filing  a 
separate  demnrrer.  not  to  be  commended. — 
Mountain  Supply  Ditch  Co.  T.  LindiAngel,  131 
P.  789. 

1208  (GaLApp.)  In  the  absence  of  a  demur- 
rer specifically  objecting  that  the  complslnt  in 
an  action  tor  breach  of  contract  did  not  allege 
that  complainant  at  the  commencement  of  the  ac- 
tion was  the  owner  of  the  claim  assigned  to  and 
sued  upon  by  htm,  the  point  would  not  be  oon- 
sidered.— A.  Widemaun  Co.  v.  Dines,  131  P. 
882. 

I  214  (Wyo.)  A  demnrrer  to  a  pleading  does 
not  admit  the  facta  except  to  test  their  legal 
sufficiency,  so  that  after  the  overruling  of 
the  demurrer  issue  may  be  joined  on  the  facta. 
— Grover  Irrigation  ft  Land  Co.  v.  Lovella 
Ditch,  Beserroir  ft  Irrigation  Co.,  181  P.  43. 

VI.  AKEHDSD  AMD  SVPFUmirTAL 
PLBADmOS  ABD  BEPI.EADEB. 

1 237  (M.M.)  Where  a  material  fact  omitted 
from  the  complaint  is  as  fully  liti^ted  'Without 
objection  as  if  it  had  been  put  in  issue,  the 
complaint  should  be  amended  in  aid  of  the  judg- 
ment by  the  trial  court  so  as  to  allege  the 
omitted  fact— Canavan  r.  Canavan,  131  P.  496. 

S  277  (Or.)  Default  judgment  against  another 
defendant  held  not  available  as  a  bar  to  a  recov- 
ery against  the  answering  defendant  unless  he 
pleaded  it  by  suuplement&l  answer  as  per- 
mitted by  L.  O.  L.  I  108.— Noble  v.  Beeman- 
Spanldlng-Woodward  Co.,  131  P.  1000. 

i  277  (Or.)  Under  L.  O.  Ll  f  108,  relating  to 
supplemental  complaints  and  answers,  defend- 


antf  intending  to  rely  on  a  default  judgment 
against  a  cooefendant  as  a  bar  to  a  judgment 
against  himself  should  do  so  by  a  supplemental 
answer.- Wagenaar  v.  Beeman-Woodward  Co., 

131  P.  loaar 

1 280  (Colo.App.)  In  a  suit  for  reformation 
of  an  agreement  transferring  water  rights, 
with  cross-action  tor  damages  for  misrepre- 
sentation as  to  the  Tahie  of  a  stock  of  goods, 
the  overruling  of  defendant's  sapplemeotal 
plea  in  bar,  filed  more  than  a  year  after  the 
original  answer,  was  not  error.— Pork  T.  Me- 
Kee.  131  P.  27A. 

TH.  8IOHATUBE  AND  VEBIFIOA- 
TIOH. 

{290  (Ohl.)  Where  a  petition  alleged  the 
appointment  and  authority  of  an  agent,  and  no 
verified  denial  thereof  was  made,  as  required  by 


Comp.  Laws  1008,  I  6648.  evidence  tending  to 
dispute  snch  allmnon  was  properly  excluded. 
—Ft  Smith  ft  W.  R.  Go.  t.  Solsberger,  131  P. 


1078. 

S29I  (Okl.)  Where  the  petition  sets  forth 
in  full  the  written'  instrument  sued  on,  and  Its 
execution  Is  not  put  in  issue  by  a  verified  an- 
swer onder  Comp.  Laws  1900,  i  5648,  such  exe- 
cution need  not  be  proved. — Owen  v.  United 
State?  Surety  Co.,  131  P.  1091. 

1304  (CaLApp.)  An  affidavit  filed  under 
Code  Civ.  Proc.  f  448,  providing_  that  when  a 
defense  Is  founded  on  a  written  instrument  its 
genttineness  and  execution  are  deemed  ad- 
mitted unless  plaintiff  files  sn  affidavit  deny- 
ing same.  Is  not  evidence;  Its  only  effect  be- 
ing to  relieve  the  party  filing  it  from  having 
admitted  its  genoineness  and  due  execution. — 
Qernon  v.  Sisson,  131  P.  86. 

XL  MOnOlfS. 

i349  (OkL)  Whers  a  petition  alleges  de- 
fects in  a  note  by  mutual  mistake,  and  the 
answer  admits  the  defects,  it  is  not  error  to 
render  judgment  on  thepleadinn  reforming 
the  same.— De  Groat  v.  Focht.  131  P.  172. 

9  359  (Or.)  Where,  on  the  other  pleadings  and 
the  evidence,  it  was  undisputed  that  plaintiff 
was  a  KOarautor  of  a  note,  a  defense  alleging  in 
effect  that  he  was  the  payee  might  have  been 
disrMKrded  as  stiam^MolHe  t.  Beeman-Spauld- 
ing-Woodward  Co..  181  F.  100& 

XII.  ISSUES.  PBOOF,  AMD  VABIAMOE. 

1377  (CaLApp.)  Affirmative  matter  pleaded 
by  way  of  defense  is  deemed  to  be  denied,  and, 
in  the  absence  of  proof,  must  be  deemed  untrue. 
— Tustin  Packing  Co.  r.  Pacific  Coast  Fruit 
Auction  Co.,  181  P.  388. 

S  382  (Wash.)  The  pleadings  must  disclose  the 
contentions  of  the  parties,  and  a  distinctive  af- 
firmative defense  cannot  be  proved  under  a 
general  denlaL— Simila  v.  Northwestern  Int- 
provement  Co.,  131  P.  881. 

XTTT.  DEFECTS  AND  OBJECTIONS. 
WAIVEB,  AND  AIDEB  BT  VEB- 
DICT  OB  JTTDOMENT. 

1402  (Colo.App.)  Error  in  that  a  declara- 
tion was  BO  Inartifldally  drawn  as  to  more 
nearly  state  a  cause  of  action  based  on  use 
and  occupation  than  one  based  on  trespass 
held  cured  where  the  subsequent  pleadings  and 
the  evidence,  admitted  without  objection,  sup- 
ported the  latter  theory  of  the  cause  of  ac- 
tion.—Nathan  V.  Grouse,  181  P.  287. 

(403  (CaLApp.)  A  complaint  to  foredoae  a 
sidewalk  assessment  lien,  failing  to  allege  the 
establishment  of  grades,  held  cured  by  an  an- 
swer filed  without  demurrer,  to  which  Uie  speci- 
fications were  attached,  from  which  the  estab- 
lishment of  the  grades  could  be  inferred^— Burn" 
ham  V.  Abrahamson,  181  P.  388. 
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1 403  (CaLApp.)  The  defect  in  the  complaint 
in  a  mit  to  qniet  title  to  a  right  of  way  for 
an  irrigation  ditch  arising  from  the  failure  to 
■bow  whether  plaintiff  reliea  on  a  srant  of  a 
spedfie  right  of  way  or  on  a  way  located  nn- 
der  a  general  grant  ia  cored  bv  answer  pntting 
in  iasae  the  qaestiona  eBScntial  to  a  determina* 
tion  of  the  case.— Brown  t.  RatUff,  131  P.  76a 

The  error  in  oTemUinc  a  demurrer  to  a  com- 
plaint whidi  la  defective  becaoae  ancertain  la 
cored  by  an  anawer  raising  iames  Involrisg  the 
qaeatlona  in  the  case. — Id. 

1403  (Colo.App.)  Allured  defeeta  in  the  com- 
plaint were  cored  by  the  answer  which  pat  In 
laioe  die  Tery  matters  which  defendant  con- 
tended sbonld  have  been  pleaded  in  the  com- 

6 taint,  in  order  to  state  a  cause  of  action. — 
iountain  Sapply  Ditch  Oo.  t.  Undekogel,  131 
P.  789. 

1406  (Colo.)  Where  an  allegation  in  a  com- 
plaint is  ammgnotia,  but  no  motion  ia  made  to 
hare  it  made  more  specific,  and  no  demorrer  Is 
filed  on  SQch  groand,  the  ambiicnity  is  waived.— 
Powers  V.  City  of  Boulder,  131  P.  396. 

|4i6  (Colo.)  Where  defendants  answered 
and  went  to  trial  on  the  merits,  they  waived 
the  right  to  qoestion  the  ruling  on  their  de- 
murrer for  misjoinder.— Springhetti  v.  Hahne- 
wald,  131  P.  266. 

i418  (Wyo.)  Where  a  petition  was  demnr- 
red  to  for  want  of  facts  necessary  to  state  a 
cause  of  action,  the  defect  was  not  waived  by 
answer  after  the  overmling  of  the  demurrer. 
— Orover  Irrigation  St  Land  Co.  v.  Lovella 
Ditch,  Reservoir  St  Irrigation  Co.,  ISl  P.  43. 

The  rule  that  error  in  overruling  a  demurrer 
ia  waived  by  pleading  over  doea  not  apply  to 
a  complaint  or  petiaoo  wliich  fails  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion or  where  tiiere  is  want  of  jurisdiction  of 
the  subject-matter.— Id. 

i  427  (Colo.App.>  Where  defendant  Introduced 
certain  county  court  decrees  qnietiiy;  its  tax 
titie,  without  having  pleaded  them,  and  without 
the  judgment  roll,  pudntifCs  failure  to  object 
did  not  preclude  him  from  pn>duclnK  the  judg- 
ment rolX  even  under  a  general  denial  in  tiie 
replication,  to  show  that  the  decrees  wore  void. 
—Empire  Baneh  ft  Cattle  Co.  t.  Fanner,  181 
P.  79». 

1 428  (Gkl)  A  challenge  to  the  attfQciency 
of  a  petition  by  an  objecttcm  to  evidence  wiU 
ordinarily  be  sustained  only  when  there  is  a 
total  faUure  to  allege  some  essential  matter, 
and  not  merely  because  the  all%Btiona  are  in- 
ctMnplete,  indefinite,  or  GoneloBTons  of  law.— 
Jobnstmi  v.  Chapman,  181  P.  1076. 

1 428  <Wyo.)  Fatal  defects  in  substance  in 
a  petition  may  be  taken  advantage  of  by  ob- 
jections to  the  introduction  of  evidence.— 
urover  Irrigation  ft  J^nd  Co.  t.  Lovella  Ditch, 
Beservoir  ft  Inigation  Co.,  181  P.  48. 

i  433  (CaLApp.)  Where  the  allegations  in  an 
action  for  breach  of  contract  to  buy  grain  did 
not  entirely  fail  to  plead  nonpayment,  such  de- 
fect; if  any,  la  the  absence  of  special  demotrer, 
was  cored  by  judjnnent— A.  Widemum  Co.  r. 
Digges,  131  P.  SKT 

1433  (Mont)  Where  a  complaint  falls  to 
allege  a  fact  necessary  to  a  caose  of  action, 
hot  evidence  to  prove  soch  fact  la  received 
without  objection,  the  complaint  will  be  treat- 
ed after  judgment  as  amended  to  admit  such 
proof.— Moss  V.  Ooodhart.  181  P.  1071. 

§436  (Or.)  Allegations  in  a  replication  that 
a  release  signed  by  plaintilE  had  been  procured 
by  fraud  held  sufficient,  after  verdict,  to  justify 
the  admission  of  plaintUFs  evidence  aa  to  waea 
fraod.— Foster  v.  uolveraity  Lomber  ft  SUUfle 
Ca,  ISl  P.  786. 

PLEDGES. 

See  AsBignments ;  Bailment,  }  31. 

{S8  {N.M.)  The  holder  of  collateral  paper 
may  recoiTer  against  the  maker  regardless  of 


any  defense  which  the  pledgor  has  to  the  delvt 
for  which  the  paper  was  pledged  as  securitT. 
unless  the  maker  is  deprived  of  aome  eqnitable 
defense  which  he  might  have  againit  the  payec- 
-lledler  r.  Ghlldera,  181  P.  m 

POLICE. 

See  Municipal  Corporations,  I  188. 

POLICE  POWER. 

See  MuDldpal  Corporatioiu,  H  000-62& 

POSSESSION. 

See  Advene  Foaaesaion ;  Beplerin,  |  & 

POWERS. 

See  Brotea,  i  10;  Principal  and  Afsnt 

a.  OONSTBUOTIOir  AHD  EZECUTXOW. 

i  27  (Kan.)  To  constitute  a  power  ooopled 
with  an  interest,  there  must  be  an  intcTMt  in 
tlie  thing  itself,  and  not  merdy  ia  tha  eKceo- 
ti(m  of  me  power.— Chase  v.  (Aapman,  131  P. 
615. 

PRACTICE. 

For  practice  in  particular  actions  and  pioeecd- 
ings,  see  the  various  specific  topica, 

PREDICATE. 

See  Witnesses,  |  898. 

PREMIUMS. 

See  lamrance,  1 180. 

PRESCRIPTION. 

See  Adverse  Possession:  Eaaanenti.  |  5 ;  Uari- 
tatioD  of  Actions ;  Waters  and  Water  Cooia- 
ea,|137. 

PRESENTMENT. 

Of  claims,  see  Htxecntora  and  Administrators, 

I  224. 

PRESUMPTIONS. 

See  Appeal  and  Error,  ||  007-020:  Criminal 
'  Law,  I  1144;  Bvidence.  H  64,  82. 

PRINCIPAL  AND  ACCESSORY. 

See  Criminal  Law,  |  SO;  Homlolde»  |  SO;  Lar- 

ceny,  |  27. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client ;  Banks  and  Banking, 
1  100;  Brokers;  Corporations,  H  121,  206, 
320,  403-132,  668;  Evidence,  |V  113.  244, 
268,  418;   Factors;   Gaming,  |  79;  Idsuf: 


auce,  184;  Partnership,  S  157;  Bailroads,  | 
226;  Telegrapha  and  Telephonei»  1  66;  Ten- 
ancy in  Common,  1 20;  Witnenee,  1  66b 

X.  THE  BEIiATIOlT. 
(A)  CreMtloM  amd  Bxlatemee. 

I  28  (Or.)  Where  a  power  of  attorney  author- 
izing sale  or  mortgage  of  real  property  is  on- 
timited  as  to  time,  It  must  be  exeitrised  within 
a  reasouable  time,  and  a  sale  made  after  more 
than  10  years  had  expired  is  too  late.— Mar- 
quam  V.  Bay,  131  P.  523. 

(B)  TermlBatlOM. 

I  31  (Or.)  A  power  of  attorney  to  aell  and 
convey,  or,  if  unable  to  do  so,  to  mortgage  the 
property  to  raise  money  for  the  grantor.  Mi 
exhausted  by  the  mortgage  of  tbo  property.— 
Marquam  v.  Ray.  131  P.  623. 

131  (Wash.)  Where  an  attorney  In  fact  bad 
alMolute  power  to  convey  his  principal's  realty, 
such  power  was  not  niiTaidered  by  any  provi- 
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Bioti  In  a  contrtct  execated  by  the  attorney  to 
convey  land,  tliooxb  the  fall  extent  of  his  pow- 
ers are  not  exercised  by  such  contract — Robs 
V.  Kenwood  lav.  Co.,  131  P.  049. 

i  34  (Kan.)  A  managing  agent's  acreement  to 
be  responsible  to  the  principal  for  all  semial 
losses  in  the  condnet  of  the  burinesa  does  not 
make  him  an  agent  wlUi  a  power  coupled  wltti 
an  interest  preclDding  revocation  of  tbe  acaney. 
—Chase  -v.  Ghapnum.  181  P.  615. 

1 41  (Or.)  Where  a  contract  gave  idaintiffs 
the  exchiaiTe  agency  to  sell  a  waihmg  com- 
pound in  a  limited  fflstrict  for  a  speciflea  tune, 
loss  of  profits  was  contemplated  as  an  ele- 
ment of  damages  flowing  from  defendant  ■ 
breach  thereof,  so  that  defendant  could  not 
escape  liability  because  tbe  lossea  mstalned 
and  gains  prevented  were  to  some  extent  spec* 
nlative  and  problematlcaL— Bredemeier  t.  Pa- 
cific Supply  Co..  131  P.  812. 

In  an  action  for  breach  of  an  exclnsive  agen- 
cy contract,  for  the  sale  of  a  washing  com- 
pound, plaintiffs  having  pleaded  and  proved 
the  cost  of  creating  a  market  therefor,  evi- 
dence as  to  the  cost  of  performing  tbe  con- 
tract after  the  market  was  estabushed  waa 
admissible.— Id. 

In  an  action  for  bread)  of  an  exclusive 
agency  contract  for  the  sale  of  a  washing 
compound,  proof  of  tlie  amount  of  goods  add 
in  tiie  contract  territoiT  by  defendanfa  ane- 
cessor,  after  breach  and  bwore  trial,  AeM  ad- 
missible.—Id. 

S  78  (Kan.)  Where  the  relation  of  a  general 
manager  to  proper^  In  hia  control  was  merely 
an  agency,  uid  not  an  agency  coupled  with  an 
Interest,  um  principal  could  maintain  a  suit  be- 
fore the  expiration  ot  hia  agency  contract  to 
compel  an  accounting,  and  to  rescind  and  an- 
nul the  contract  on  uie  ground  of  his  miscon- 
duct—Ghaae  V.  Chapman,  131  P.  016. 

in.  BIGHTS  AXD  XJABtLTimi  AS  TO 
TBIBD  PEBSORft. 

(A)  Powwa  vt  Asmtw 

{97  (Wash.)  While  powers  of  attorney  to 
convey  realty  are  generally  construed  strictly, 
tlu^  should  not  be  so  construed  as  to  defeat 
the  evident  intent  of  the  prlndpaLr-Boas  r. 
Kenwood  Ibv.  Oo.,  131  P.  m 

f  103  (Wash.)  The  power  to  sell  and  convey 
only  authorized  the  agent  to  sell  and  convey 
for  a  fair  money  consideration  and  not  to  make 
an  exchange  <a  praperty.— Bosa  v.  Kenwood 

inv.  Co.,  m  P.  eS. 

A  power  of  attorney  authorizing  the  agent 
"to  bargidn,  contract,  agree  for,  purchase,  re- 
ceive, and  take  lands.*'  and  to  "bargain,  sell, 
remise,  release,  eonv^,  mortgage,  and  hypothe- 
cate lands,"  authorised  tlie  attorney  to  excuiange 
land  aa  well  aa  to  buy  and  sell.- Id. 

1 145  (Wash.)  Where  an  agent  ptoenrlng 
in  hia  own  name,  but  for  the  benefit  of  the 
principal,  an  option,  assigned  the  contract  to 
the  principal,  who  agreed  to  make  the  deferred 
payments,  vendor  could  not  compel  tiie  prin- 
cipal to  Duke  the  deferred  payraenta  called 
for  hr  the  option.— Bockwdl  t.  Edgcomb,  181 
P.  191. 

(C)  OMwthQVlBeA  mmA  VkwBCfwl  Acts. 

!I48  (Wurii.)  Parsons  dealing  with  property 
d  poranant  to  a  recorded  power  of  attor^ 
ney  are  only  charged  with  such  knowledge  as 
to  the  extent  of  the  powers  of  the  attorney  In 
fact  aa  the  power  of  attorney  convevs,ln  tiie 
abaence  of  actual  knowledge  ai  to  the  extent 
of  the  powers;  tbe  agent's  apparent  authority 


being  hia  real  antiiorltr.— Boss  t.  Kenwood  I&t. 
Co.,  ISl  P.  649; 

PRINCIPAL  AND  SURETY. 

See  Bail;  Costs.  1144;  Guaranty;  Intoxicat- 
ing IJqnpn,  |  87. 

n.  yATPBB  AWP  BUTEWT  OT  UA- 
BXLIT7  OF  aVBETT. 

1 51  (Oolo.)  A  contract  of  suretyship  of  a  cor- 
poration organized  to  make  bonds  for  profit 
must  be  construed  most  strongly  In  favor  of  the 
obligee.— Bmpire  State  Sonty  Co.  v.  Xdnden- 
meier,  181  P.  487. 

1 59  (Kan.)  The  law  does  not  have  tbe  same 
solicitude  for  Incorporated  surety  companies  as 
it  baa  for  voluntan'  snreties,  and,  such  corpo- 
ratioiui  being  eaaentiaUy  Inanrers,  the  rules  pe- 
culiar to  •uretyshipdo  not  apply.— Chicago 
Lumber  Co.  v.  Douglas,  181  P.  o63. 

J 59  (Or.)  The  principal  purpose  of  conctmlng 
contracts,  including  bulidiog  bonds,  la  to  aa- 
certaiu  the  intention  of  the  portiea.— Strode  T. 
Smith,  131  P.  1032. 

1 78  (Oolo.)  A  anre^  is  liable  only  to  the  u- 
tent  of  the  penalty  of  the  bond,  bnt  Interest  may 
be  allowed  from  the  time  of  default  though  tbe 
Judgment  may  then  exceed  the  penalty.— Em- 
pire State  Snrety  Co.  v.  Idndemneier,  131  P. 
437. 

Interest  against  a  surety  may  only  be  com- 
puted from  the  time  of  the  demand,  if  a  de- 
mand is  necessary,  and  not  from  the  time  of 
default ;  and,  where  the  complaint  in  an  action 
against  a  surety  of  a  building  contractor  did 
not  allege  any  demand  prior  to  the  commence- 
ment of  the  action.  Interest  la  allowable  only 
from  that  time. — Id. 

(82  (CaLApp*)  Where  an  owner  completed 
the  building  (m  the  abandonment  of  the  work 
1^  the  contractor,  and  had  In  Us  bands  a 
sum  due  under  the  contract  sufficient  to  pay 
for  the  work  done  by  him  and  legal  liens,  the 
Bure^  on  the  contractor's  bond  was  not  lia- 
ble to  the  owner  voluntarily  makine  payments 
in  exeesa  of  what  he  was  legally  uable  for.— 
QrowaU  v.  Pacific  Surety  Co.,  131  P.  73. 

The  surety  on  tbe  bond  of  a  building  con- 
tractor abuidonlng  the  work  la  not  liable  to 
tbe  owner  for  attorney's  fees  and  ooata  In- 
curred by  him  in  defending  agalnat  Uen  daim- 
anta.— Id. 

m.  BiaoBABoa  or  mitbbtt. 

i  lis  (Kan.)  That  the  chattel  mortgage  aa- 

caring  the  note  upon  which  a  person  was  snre- 
ty was  withheld  from  record  without  his  knowl- 
edge held  not  to  discharge  him  as  surety,  where 
the  mortgage  was  invalid  because  on  a  stock 
of  goods  out  of  which  the  mortgagor,  with  the 
surety's  consent  was  permitted  to  make  sales. 
—First  Nat  Bank  v.  Hardman,  131  P.  602. 

S  129  (Wash.)  A  surety  on  a  building  con- 
tract who,  upon  receiving  formal  notice  of  de- 
fault by  the  principal,  did  not  object  thereto 
because  not  given  within  30  days,  as  required 
in  the  bond,  and  notified  the  owner  to  cmu- 
plete  the  wort:  at  Its  expense,  thereby  waived 
the  provlirfon  requiring  notice  of  default  with- 
in 30  daya— Ellen  unsie  House  v.  HtqAlns, 
131  P.  83& 

A  snrety  company  on  a  building  contract  can- 
not complain  that  a  certain  sum  was  paid  to 
tile  contractors  by  tbe  prindpai  after  tae  con- 
tractors had  detanlted,  when  it  waa  paid  to  the 
receiver  at  the  eimtracton  by  direction  of  the 
surety  company.— Id. 

XT.  BEMEDIE8  OF  OBEDITOBS. 

f  138  (Colo.)  A  bond  conditioned  on  a  build- 
ing contractor  performing  a  contract  reqnliing 
him  to  provide  all  matariala  and  perform  aU 
work  obligates  the  contractor  and  aure^  to  par 
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for  materials,  aad  where  ttie  cootraetor  (ails  to 
par,  and  liens  an  claimed,  established,  and  fore- 
closed, and  the  property  of  the  owner  ordered 
■old,  the  saretr  u  liable,  tbonsb  the  Judgments 
have  not  been  paid.—Empire  State  Surety  Oa 
T.  Undenmeier,  131  P.  ^7. 

1 149  (Wash.)  Where  the  anrety  oa  a  buDdlng 
contract  bad  the  suit  upon  its  bond  ddayed  at 
Its  request,  it  cannot  afterwards  complain  that 
the  suit  waa  not  brought  within  aix  months 
after  the  work  was  oompleted,  as  required  by 
the  contract,  having  waived  that  provision.— 
fillers  Music  House  v.  Hopkins.  ISl  P.  888. 

I  155  (Colo.)  A  complaint  in  an  action  against 
a  surety  must  claim  interest— Bmplre  State 
Surety  Coi  t.  Lindenmeier,  131  P.  437. 

PRIORITIES. 

See  Waters  and  Water  Conrsee,  f  21. 

Of  claims,  see  Executors  and  Administrators, 

i  2ei. 

PRIVILEGE. 

See  Witnesses,  H  298%,  294. 

PRIVILEGED  COMMUNICATIONS. 

See  Witnesses,  %%  195,  210. 

PROBABLE  CAUSE 

See  Malidons  Fnweeutton,  i  24, 

PROBATE. 

See  Wills,  i  368. 

PROBATE  COURTS. 

See  Courts,  1 202;  Insane  Persona.  1 27. 

PROCESS. 

See  Appearance;  Constitutional  Law,  S  809; 
CorporBticms,  i|  607,  668;  Execution;  Ex- 
ecutors and  Administratois,  If  337,  348; 
Judgment,  {  497;  Limitation  ot  Actions,  | 
119;  Statutes,  {  86;  Waters  and  Water 
Courses,  i  128. 

n.  SEBVIOE. 

(A)  Personal  8«rvlee  In  General. 

1 68  (CaLApp.)  A  second  service  of  process 
does  not  waive  the  first  service  nor  effect  a 
shortening  of  the  time  allowed  a  defendant  to 
do  an  act  under  the  law  applying  to  the  first 
service.— Townsend  v.  Parker,  131  P.  786. 

(B)  Return  and  Proof  of  Serrlee* 

S  141  (Colo.)  A  sherilfB  return  of  service  of 
process  is  controlling,  even  over  the  recitals  in 
the  judgment,  and  if  detective  or  erroneous  must 
be  amended.—Pinnacle  Gold  Mlninc  Co.  T. 
PopBt  131  P.  413. 

I  148  (0010.)  A  sheriff's  return  of  service  of 
process  cannot  be  impeached  by  a  record  or 
statements  mads  tv  lum.^Plnnacl«  Ctold  Hin- 
ins  Ca  T.  Popst,  181  P.  418. 

m.  DEFECTS.  OBJECTIONS,  AND 
AUENSMENT. 

I  154  (Colo.)  A  defendant  may  not  raise  the 

<]ueBtton  of  the  sufficiency  of  service  of  sum- 
mons on  a  codefendant,  where  the  sheriff's  re- 
turn showing  personal  service  is  regular  on  its 
face.— B.  F.  Salzer  Lumber  Co.  t.  lindenmeier, 
IBl  P.  442. 

PROFITS. 

See  Damages,  |  40;  Wnis,  |  72a 

PROHIBITION. 

I.  NATUBE  AND  OBOUNDS. 

i  3  (CaLApp.)  Prohibition  does  not  lie  to  re- 
atrain  the  superior  court  which  Issued  an  in- 
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Junction  from  proceeding  to  detemdne  whether 
the  persons  enjoined  had  violated  the  injunction, 
on  the  ground  of  want  of  jurisdiction  to  lame 
the  injunction,  because  of  tiie  adequacy  of  tbe 
remedy  by  writ  of  review.— Hill  v.  Superior 
court  in  and  for  Los  Angeles  Oonnty,  IBI  P. 
1061. 

Prohibition  ordinarily  will -not  issue  where 
certiorari  lies,  unless  the  applicant  for  prohibi- 
tion will  necessarily  be  injured  if  the  tribunal 
BOi^ht  to  he  prohitnted  Is  permitted  to  proceed. 

1 3  (Nov.)  Where  it  is  soArht  to  prevent 
tbe  enforcement  of  a  void  lodgment  upon 
which  execution  Is  about  to  be  levied,  pro- 
hibition is  the  proper  remedy;  for  an  appeal 
from  an  order  denying  a  motion  to  qnasb  tbe 
summons  and  set  aside  the  judgment  does  not 
afford  sufficient  relief. — Gordon  v.  District 
Court  of  Fifth  Jodidal  Dist,  ISl  P.  134. 

i  3  (N.M.)  A  writ  of  prohibition  is  not  avail- 
abie  as  a  writ  of  error,  but  only  where  there 
is  a  lack  of  jurisdiction.— State  v.  Medler,  131 
P.  976. 

13  (Wash.)  Prohibition  will  not  lie  to  pre- 
vent a  lower  court  exceeding  its  jurisdictKm, 
where  there  is  an  adequate  remedy  by  appeal- 
State  T.  Superior  Court  of  Washington  for  King 
County,  131  P.  816. 

The  adequacy  of  the  remedy  by  appeal  which 
will  prevent  resort  to  prohibition  does  not  de- 
pend upon  the  question  of  delay  or  azpenssL 
—Id. 

Under  Rem.  A  BaL  Code,  |  1062,  parties 
fonnd  guilty  of  contempt  by  tbe  superior  court 
and  order^  arrested  and  imprisraied  had  an 
adequate  remedy  by  uipeal,  and  could  not  re- 
sort to  prohlbinon.— Id. 

1 4  (Colo.)  Tbe  granting  of  a  writ  of  prohibi- 
tion rests  Ik  the  sound  discretion  of  the  court; 
and  is  not  a  writ  of  right.— People  t.  District 
Court  of  Sixth  Judtclid  Dist.  131  P.  424. 

S  12  (CaLApp.)  A  district  court  of  app»l  will 
not  Issue  an  alternative  writ  of  prohioltion  to 
restrain  the  superior  court  from  proceeding  to 
determine  whether  petitioners  are  goiltr  of  con- 
tempt for  violating  an  injunctlonal  order.— HiU 
T.  Superior  Court  In  and  for  Los  Angdes  Comi- 
ty, 131  P.  1061. 

n.  JUBXSDICTION.  PBOOEEDINCW, 
AND  RETiTTIF. 

S  18  (Colo.)  Where  receivers  were  appointed 
Febroary  7,  1911,  and  petitioners  filed  a  peti- 
tion to  intervene  on  March  let,  and  on  Janu- 
ary 6,  1012,  again  Sled  a  petition  to  intervene, 
giving,  as  excuse  for  delay  in  presenting  tin 
second  petition,  an  understanding  by  which  the 
financial  embarrassment  of  the  corporation  was 
to  have  been  relieved,  held,  that  an  application 
for  prohibition  filed  November  22,  1912.  to  re- 
strain further  action  by  the  court  would  be  re- 
;  fused  for  laches. — People  v.  District  Court  nt 
Sixth  Judicial  DUt,  181  P.  424. 

{  19  (Nev.)  Where  prohibition  Is  sought  to 
restrain  the  enforcement  of  a  judgment,  a 
sheriff,  who  was  seeking  to  levy  execution,  is 
a  proper  party.— Gordon  v.  District  Court  of 
Fifth  Judicial  Dist.  131  P.  134. 

PROMISSORY  NOTES. 

See  Bills  and  Notes, 

PROPERTY. 

See  Fixtures;  Mines  and  Minerals, 

14  (Cal.)  Water  stored  by  t»  frrlgatloB 
company  in  Its  reservoir  was  real  property, 
the  right  to  use  which  could  become  appurte- 
nant to  land.— Gopeland  v.  Fairview  Land  & 
Water  Co.,  131  P.  119. 

1 9  (Okl.)  Possession  of  personal  property,  if 
unexplained,  Is  prima  Aide  evidence  of  owner- 
ship.—Ragan  V.  Citizen^  Btftts  Bank  of  Fm* 
afcer.  131  P.  1083. 
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PROSTITUTION. 

See  Criminal  Law.  ||  SOT,  780.  1178. 

PROXIMATE  CAUSE. 

See  Mc^igence.  H  66,  61. 

PUBLICATION. 

Sea  TuKtUu.  i  aS2. 

PUBLIC  IMPROVEMENTS. 

See  Munidpal  Corporations.  |f  271-08& 

PUlSLIC  UNDS. 

See  Waters  and  Water  Goursee.  |i  21-33. 

n.  STTBVET  AND  DI8F08AI.  OF  LAKDS 
OF  WTTED  STATES. 

tloms. 

I  r35  (Kan.)  Where  plaintiff  obtained  antbor- 
ity  to  graze  certain  cattle  on  government  land 
incloBed  with  bis  own,  in  a  national  forest  re- 
serve, and  illegally  aseigned  tbe  right  to  defend- 
ant, who  made  do  use  of  it.  through  his  failure 
to  procure  cattle,  defendant  was  liahle  to  plain- 
tiff  for  die  stipulated  rent ;  be  not  being  de- 
prived of  the  ose  of  the  pasture  by  the  govem- 
ment  anthorities.— Finnup  t,  Bnrnsid&  131  P. 
556. 

PUBLIC  NUISANCE. 

See  Nuisance. 

PUBLIC  SCHOOLS. 

See  Sdiools  and  School  IHstricts. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers ;  Corporations,  |  391 :  Gas,  |  14 : 
Bailroads ;  Street  Bailroads ;  T^elegrapns  and 
Telephones. 

PUBLIC  WATER  SUPPLY. 

See  Waters  and  Water  Coarwis,  H  225-263. 

PUNISHMENT. 

See  Bbmidde,  |  354. 

PUNITIVE  DAMAGES. 

See  Damages,  U  87.  01. 

QUIETING  TITLE. 

See  Appeal  and  Error,  |  1176;  Judgment,  J| 
479.  Lis  Pendens;  Taxation,  M  790- 

813:    Wsteis  and  Water  Courses,  U  3S, 

158%. 

I.  BIOHT  OF  AOTIOir  AUD  DEFEH8ES. 

1 14  (CaLApp.)  Where  a  tender  is  a  condi- 
tion precedent  to  a  decree  quieting  title,  a  pay- 
ment to  tbe  party  entitled  thereto  must  be  pro- 
vided for  or  made  before  a  decree  is  entered,  but 
a  personal  tender  in  not  requisite  to  the  bring- 
ing of  the  action.— Smith  t.  J.  R.  Newberry  Co., 
131  P.  1055. 

Where  a  grantee  In  a  deed  In  fact  a  mortgage 
conveyed  the  property  to  a  third  person  who  In- 
sisted  that  be  purchased  without  notice,  and 
there  was  no  intent  to  assign  the  debt,  the 
grantor  suing  to  quiet  title  need  not  tender  the 
debt  to  the  tnird  person. — Id. 

121  (Co]o.App.)  Under  Mills'  Ann.  Code,  | 
2K»,  an  action  may  be  maintained  by  one  in 
possession  against  one  claiming  under  an  in- 
strument void  on  its  face. — Empire  Baneh  A 
Cattie  Co.  V.  Wilson,  131  P.  779. 


H.  PBOCEEDIKOS  AVD  BEUEF. 

I  29  (Oolo.App.)  In  a  statutory  action  to  quiet 
title,  plaintifTa  right  to  relief  cannot  be  barred 
by  laches.— Lougee  v.  Wilson,  131  P.  780. 

i  31  (Wash.)  Tbe  provision  of  Bern.  &  Bal. 
Code,  11  220-202,  that  the  unknown  heirs, 
proper  parties  to  an  action  relating  to  real 
property,  may  be  proceeded  against  by  service 
by  publication,  is  valid,  and  where  complied 
with  in  an  action  to  quiet  title,  a  proceeding  in 
rem,  tbe  court  having  jurisdiction  of  the  real- 
ty may  adjudicate  and  quiet  title.— Phillips  v. 
Tompson.  181  P.  461. 

Statutory  provision  for  service  upon  "un- 
known iKirs**^  by  publication  in  actions  involv- 
ing title  to  real  proi>erty  held  to  contemplate 
grafadchildren  as  beira  at  law  of  their  deceased 
grandmother,  as  well  as  the  heirs  at  law  of 
their  deceased  father,  her  son  and  heir  at  law. 
-Id. 

144  (Oolo.App.)  Recitals  in  a  trustee's  deed 
AeM  sufficient,  in  an  action  to  quiet  title,  to 
establish  prima  facie  that  Ae  grantor  was  a 
corporation  so  as  to  require  defendant  claiming 
title  in  himself  to  prove  it — Lougee  v.  Wilson. 
131  P.  777. 

In  a  code  action  to  quiet  title  if  defendant 
denies  i)laintiff'8  title  and  pleads  an  adverse 
title,  void  on  its  face,  plaintiff  must  produce 
sufficient  proof  only  to  show  possession,  or,  in 
case  of  vacant  or  unoccupied  land,  show  con- 
structive possession,  after  which  w  burdm  is 
on  defendant  to  prove  title  as  in  ejectment- 
Id. 

{44  (Colo.App.)  Recitals  in  a  trustee's  deed, 
introduced  as  part  of  plaintUTs  title  in  a  stat- 
atory  action  to  ouiet  title,  held  prima  facie 
evidence  of  the  facts  recited.— Empire  Banch 
&  Cattle  Go.  v.  Howell,  131  P.  79a 

i44  (Idaho)  Evid^ice  in  an  action  to  quiet 
e  ^Id  to  sustain  a  finding  tiuit  tbe  strip  of 
land  in  controversy  was  part  of  defendant's  lot 
— Brinton  v.  Steele,  131  P.  662. 


1 49  (Uolo.App.)  In  a  suit  to  quiet  title  au- 
thorized by  Mills'  Ann.  Code,  f  20S,  the  can- 
cellation of  an  instrument  or  tbe  setting  aside 


of  a  deed,  constituting  an  alleged  cloud  on  ti- 
tle, is  an  incident  to,  rather  than  the  primary 
object  of,  the  action.— Bmpire  Banch  &  Cattle 
Co.  V.  Wilson,  131  P.  779. 

I  58  (Colo.App.)  In  a  statutory;  action  to  quiet 
title  against  an  instrument  void  on  its  face, 
under  Mills'  Ann.  Code.  I  255,  it  is  sufficient 
that  tbe  judgment  state  that  plaintiff's  title  is 
quieted  as  to  such  instrument  without  further 
recitals.— Empire  Ranch  &  Cattie  Co.  t.  WU- 
son,  181  P.  779. 

QUO  WARRANTO. 

See  Agriculture ;  Municipal  Corporations,  |  18. 

RACE. 

See  Oamlng,  |  1. 

RAILROADS. 

See  Carriers;  Eminent  Domain;  Master  and 
Servant;   Street  Railroads. 

I.  CONTBOI.  AWP  BSOUZJkTIOK  XH 
OEHERAXi. 

{  9  (N.M.)  Where  a  railroad  entered  a  general 
appearance  before  tbe  state  corporation  commis- 
sion, it  waived  all  prior  irreRolarities. — Seward 
V.  Denver  &  R.  G.  B.  Co.,  131  P.  980. 

In  determining  what  are  "adequate  facilities" 
within  the  provision  of  the  Constitution,  au- 
thorizing the  coloration  commission  to  require 
carriers  to  furnish  same,  the  court  must  con- 
sider the  volume  of  business,  revenue  therefrom, 
tbe  people  accommodated,  the  present  facilitieB, 
and  all  the  drcumstances  ana  rights  Invtdved. 
—Id. 
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IV.  I.OOATION  OF  BOAD.  TEBMINX, 
AHD  STATIONS. 

158  (N.M.)  While  it  is  th«  absolnte  duty  of 
a  railroad  company  to  traneport  freight  and  pas- 
sengerB,  it  la  not  its  prime  duty  to  provide  de- 
pots and  waiting  rooms. — Seward  Denver  & 
R.  G.  B.  Co.,  131  P.  980. 

The  corporation  commisaion  cannot  arbitrar- 
ily eatabUBh  a  railroad  station  regardless  of  the 
expense  or  benefit.— Id. 

Z.  OPERATION. 
(A)  Dnty  to  Operate. 

I  214  (N.M.)  So  long  as  a  railroad  company 
continues  to  exercise  Its  charter  rights,  it  will 
be  required  to  perform  its  datiea  to  the  public, 
even  thongb  aocb  performance  entail  a  pecuni- 
ary loaa.— Seward  t.  Denver  &  R.  G.  B.  Ca, 
131  P.  980. 

When  the  doty  of  a  railroad  company  aonght 
to  be  enforced  is  only  an  incid<'Qt  to  the  main 
doty,  the  question  of  expense  may  be  consid- 
ered in  connection  with  the  public  necessities. 
-Id. 

1217  (N.M.)  WU1«  it  is  the  absolute  duty 
of  a  railroad  company  to  transport  freight  and 
passengers,  it  is  not  its  prime  duty  to  provide 
waiting  rooms,  station  agents,  and  telegra^ 
and  telephone  focilities.— Seward  t.  Denver  ft 
B.  G.  R.  Co.,  131  P.  980. 

The  facilities  afforded  at  a  railway  station 
most  be  commensurate  with  the  patronage  and 
receipts  from  that  portion  of  the  public  to 
whom  tin  service  is  rendered. — Id. 

(B)  StatntOPTr     Hnnlelpal,    an«  Oltlelal 
Revalatlona. 

$  226  (N.M.)  The  corporation  commission  can- 
not arbitrarily  require  a  station  agent,  regard- 
less of  the  expense  or  benefit. — Seward  v.  Den- 
ver &  R.  G.  B.  Co.,  131  P.  980. 

It  is  nDreaBOQab}e  to  require  the  installation 
of  telegraph  service  to  bulletin  trains,  where  the 
frost  thereof  Ha  out  of  proportion  to  the  rev- 
enue derived  from  that  portion  of  the  traveling 
public  benefited  thereby.— Id. 

(F)  Apcldemta  at  Crovalmve. 

1324  (Kan.)  Where  a  traveler  at  a  railroad 
crossing  stepped  In  front  of  moving  cars  which 
he  saw,  or  which  there  was  nothing  to  prevent 
blm  from  seeing,  he  was  guilty  of  contributory 
negligence  barring  recovery. — Crane  v.  Missouri 
Pac.  By.  Co.,  131  P.  1188. 

{352  (Kan.)  Where  the  special  findings  of  the 

Jury  show  that  the  injury  sustained  at  a  cross- 
ng  was  due  to  the  want  of  care  of  the  traveler, 
a  general  verdict  ia  his  favor  will  he  set  aside. — 
OnuM  T.  Missouri  Pac  Ry.  Co.,  131  P.  118S. 

(O)  iMjsrlea  to  Penoae  ea  or  near  Traelu. 

1 35A  (Idaho)  A  railroad  company  owed  to  a 
person  walking  from  a  market  to  his  residence 
along  a  footpath  across  a  railroad  right  of  way 
and  alongside  the  track  the  duty  to  exercise 
reasonable  care,  and  to  take  reasonable  precau- 
tion not  to  innict  injury  upon  him,— Kelm  t. 
Gilmore  &  P.  B.  Co.,  131  P.  656. 

S359  (Idaho)  A  greater  degree  of  care  la  re- 
quired of  a  railroad  company  to  protect  even  a 
trespasser  from  injury  upon  a  right  of  way  at 
a  station  or  depot  grouads  than  to  protect  a 
trespasser  at  an  unfrequented  place.— Keim  v. 
Gilmore  &  P.  B.  Co.,  131  P.  656. 

i  364  (Idaho)  Where  the  Jackarms  of  a  steam 
shovel  car  extended  beyond  the  ordinary  width 
of  cars,  and  struck  a  truck  on  the  station 
ground,  hurling  it  upon  a  passing  pedestrian, 
the  rauroad  comiiany  was  liable  for  the  result- 
ing injuries. — Keim  v.  Gilmore  &  P.  R.  Co., 
131  P.  656. 

(H)  lajartea   to   Animala   oa   or  aear 
Tracks. 

S405  (OkL)  The  duty  of  train  operatives  In 
respect  to  ato<^  trespaning  apon  a  track  fenced 


as  required  by  statute  Is  to  exerdse  ordinary 
care  to  avoid  injury  after  tJieir  presence  awl 

S:ril  are  discovered.- Midland  Valley  B.  Ca  t. 
ryant,  131  P.  678. 

§411  (OU.)  Comp.  Laws  1S09.  {  1389,  re- 
quiring railroad  companies  to  fence  except  at 
public  higbways  and  stations,  contemplates  the 
erection  of  wing  fences  and  cattle  guards  at 
public  highway  crossings.— Midland  Valley  R. 
Co.  V.  Bryant,  131  P.  678. 

The  purpose  of  Comp.  Laws  1909,  I  1389,  re- 
quiring railroad  companies  to  fence  tiulr  RWda* 
is  to  prevent  the  intrusion  of  domestic  animal* 
upon  the  right  of  way.— Id. 

1 412  (Okl.)  A  railroad  company  Is  not  an  in- 
surer of  the  efficacy  of  its  cattle  guards  against 
frightened  or  breacby  animals,  but  has  dia- 
chared  its  duty  when  it  keeps  in  repair  cattle 
guards  of  the  most  approved  kind  In  goieral 
use.— Midland  Valley  R.  Co.  t.  Bryant^  181  P. 
678. 

1 44 1  (OIeI.)  In  an  action  for  injnr?  to  ttofft 
dne  to  defective  cattle  guards,  the  burden  was 
on  plaintiff  to  prove  tbe  negligence  charged; 
the  accident  itself  raising  no  presumption  of 
DMligence.- Midland  Valley  R.  Co.  v.  Bryant. 
131  P.  678. 

{442  (Okl.)  Evidence  that  other  stock  had 
gone  over  the  defendant  railroad  company's 
cattle  guards  was  not  competent  to  establisfa 
tbe  insufficiency  of  the  cattle  guard,  in  the  ab- 
sence of  evidence  taiding  to  show  the  size, 
length,  depth,  and  construction  of  the  guards. — 
Midland  Valley  R.  Co.  v.  Bryant,  131  P.  678. 

I  446  (Colo.)  Evidence  held  to  make  it  a  Jury 

Jiuestion  whether  animals  were  killed  bj  de- 
oidant's  negligeoce.— Denver.  B.  &  W.  R.  Ca 
T.  McDonougfa,  131  P.  402. 

(I)  rire*. 

i483  (Kan.)  In  an  action  against  a  railroad 
company  for  destruction  of  property  by  fire,  tbe 
statutory  attorney's  fee  cannot  be  assessed  by 
the  court,  where  there  is  a  Jury  trial,  but  the 
facts  showing  tbe  basis  for  an  allowance  must 
be  pleaded  and  proved,  and  the  allowance  left 
to  the  determination  of  tbe  Jury. — Gray  t.  Mia- 
sonri  Pac.  By.  Co..  131  P.  SGS. 

RAPE. 

See  Appeal  and  Error,  |  171 :  Criminal  Law, 
U  866,  368;  Evidence.  1  188. 

I.  OFFEinUiS  AND  RESPOMSXBIUTT 
THEBEFOB. 

i  1 3  (OkLCr.App.)  An  act  of  sexual  Inter- 
course accomplished  with  a  female,  not  tbe  wif6 
of  tbe  perpettfttor,  under  the  age  of  16  years 
is  rape  in  the  second  degree,  whether  Bu<m  act 
is  accomplisbed  by  means  of  force  or  with  con- 
sent— Morris  v.  State,  131  P.  731. 

1  16  (OkLGr.App.)  Since  a  female  diild  onder 
the  age  of  consent  is  legaUy  Incapable  of  con* 
senting  to  carnal  knowledge  of  her  person,  ahe 
is  incapable  of  consenting  to  an  assault  with 
intent  to  commit  rai»e,  ana  every  act  done  witli 
such  intent  is  felonious.— Bouie  v.  State.  131  P. 
953. 

n.  FBOSBOPTIOy  ANP  PPMSHMBHT. 

(B)  BtMcm*. 

S  52  (OkLCr.App.)  Evidence  AsM  suffident  to 
support  a  conviction  of  statutory  rape.— Brooks 

V.  State,  131  P.  728. 

1 53  (OkLCr.App.)  Evidence  in  a  pnwecotion 
for  assault  with  intent  to  commit  rape  npOD  a 
female  child  under  the  age  of  oonsent,  M4  to 
s^ort  a  conviction.— Bouie  t.  States  181  P. 

1 54  (OU.0r.App.)  Whoi  the  evidence  in  a 
rape  case  is  Inberenthr  improbable  and  almost 
incredible,  there  must  be  corroboration  by  other 
evidence  as  to  the  principal  facts  to  sustain  a 
convictloiL— Morris  t.  8tat^  ISl  P.  781. 
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TO.  OlVlIi  MABHiITT. 

{  65  (Okl.)  Rape  of  a  female  gives  her  a  cause 
of  action  for  damages  against  the  perpetrator. 
—Watson  V.  Taylor,  131  P.  922. 

"Rape**  under  Comp.  Laws  1009,  I  2808,  rob- 
sec.  2,  Is  an  act  of  sexual  intercourBe  accom- 
plished with  a  female  not  the  wife  of  the  per- 
petrator where  the  female  is  over  the  age  of  16 
years  and  aader  the  age  of  IS,  and  of  prerioaB 
chaste  and  virtuous  character. — Id. 

To  show  that  a  female  over  16  and  under  18 
years  of  age  consented  to  the  act  or  acts  of 
sexnal  intercourse  will  not  constitute  a  defense 
to  a  civil  action  for  damagea  for  rape.— Id. 

1 66  (OkL)  Evidence,  in  an  action  for  dam- 
ages for  rape,  held  to  authorize  snhmission  of 
the  cause  to  the  jury  and  to  sustain  the  verdict 
for  ^aintifl.— Watson  v.  Taylor,  181  P.  822. 

RATE. 

See  Intezva^  1  84. 

RATIFICATION. 

See  Partnership,  S  167. 

REAL  ACTIONS. 

See  Ejectment 

REAL  PROPERTY. 

See  Property,  S  4. 

REASONABLE  CARE. 

Sm  Negli^ei^  |  186;   Waten  and  Water 

REASONABLE  DOUBT. 

See  Homicide,  I  l&l. 

RECEIPTS. 

See  Compromise  and  Settlanent,  H  16,  28. 

RECEIVERS. 

See  Banks  and  Banking,  H  77,  246;  Gorpoia- 
Uona,  «|  211,  BSST^         .       .  ^ 

X.  NAT1TBE  AMD  GROUNDS  OF  BE- 
GEXVSRSHXP. 
(A)  HatvrA  and  8«1»J«et»  of  Rcmedr. 

1 1  (Wash.)  The  power  to  appoint  a  receiver 
should  always  be  exercised  wito  caation. — Berg- 
man Clay  Mfg.  Co.  v.  Bergman,  131  P.  485. 

1 6  (Wash.)  A  receiver  should  not  be  appoint- 
ed if  there  is  any  other  adequate  remedy. — 
Bergman  Clay  Mfg.  Co.  Bergman,  181  P. 
485. 

(B)  CMfovads  of  Appolntmeni  oC  BceelTev. 

1 16  (Kan.)  In  an  action  by  the  vendor  for 
the  price  of  a  stock  of  merchandise  which  the 
purcnaser  had  refused  to  accept,  it  is  proper  to 
appoint  a  receiver  to  sell  the  goods ;  the  pro- 
ceeds  to  be  applied  on  plaintiff's  claim. — Swish- 
er V.  Dunn.  131  P.  571. 

n.  APPOINTMENT,  OnAt,IITCATION, 
AND  TENURE. 

{29  (Okl.)  Under  Comp.  Laws  1909,  {  5772, 
the  district  judge  at  chambers  has  jurisdiction 
to  appoint  a  receiver  in  a  cause  pending  in  an- 
other county  within  his  district.— Pyeatt  t. 
Prudential  Ins.  Co.,  131  P.  914. 

135  (OkL)  Where  the  petition  for  the  ap- 
pointment of  a  receiver  fails  to  state  facts 
showing  that  the  delay  which  would  result 
from  giving  notice  of  the  application  to  the  ad- 
verse party  would  defeat  petitioner's  rights  or 
injure  him,  it  ia  error  to  appoint  a  receiver 
without  nwce.— Pyeatt  t.  Prudential  Ins.  Co., 
131  P.  914. 


RECEIVING  STOLEN  GOODS. 

1 4  (Okl.Cr.App.)  Manual  possession  of  the 
property  is  not  essential  to  toe  crime  of  know- 
ingly receiving  stolen  property,  but  it  is  suffi- 
cient if  the  property  be  received  by  defendant's 
authorized  agent— Price  v.  State,  131  P.  1102. 

1 8  ^OULCrj^pp.)  That  the  evidence  in  a 
prosecution  for  receiving  stolen  goods  tend*  to 
establish  that  defendant  was  a  principal  in  the 
original  larceny  will  not  prevent  a  conviction. — 
Price  V.  State,  131  P.  1102. 

Where  a  defendant  received  stolen  property 
under  such  circumstances  that  he  must  have  be- 
lieved that  it  was  stolen,  a  conviction  for  know- 
ingly recdving  stolen  property  will  not  be  re- 
versed for  want  of  erldenoe.— Id. 

RECORDS. 

See  Appeal  and  Error,  »  511-702 :  Bankrupt- 
cy, I  181 ;  Corporations,  |  181 ;  Criminal 
Law,  SI  103,  1(^1128;   Bvidence,  I  332; 

Ss"fsa.mi  sl-'a!:^'  • 

1 2  (Wash.)  Recording  statntea  are  remedial, 
and  must  be  liberally  construed,  so  as  to  at- 
tain the  object  Intended  by  them.— Burner 
Scandinavian  American  Bank.  181  P.  1148. 

REFORMATION  OF  INSTRUMENTS. 

See  Judgment,  |  2S(l. 

X.  RIOHT  or  ACTION  AND  DEFENSES. 

S  2  (CaLApp.)  Where  a  conveyance  of  water 
rights  by  mistake  conveyed  only  76  cable  inch- 
ee,  instMd  of  75  miner  s  inchea,  the  grantee's 
right  to  a  reformation  of  tlie  contract  did  not 
necessarily  depend  ujKin  a  showing  of  actual 
injury.- Lillis  v.  Silver  Creek  ft  Fanoche  Land 
ft  Water  Co.,  131  P.  344. 

n.  PBOCBEDINCW  AND  RELIEF. 

f  36  (CaLApp.)  Complaint  in  action  to  re- 
form recorded  ^reement  between  defendant 
and  plaintiff's  grantor  conveying  water  rights 
held  to  allege  by  inference  that  plaintiff  pur- 
chased after  such  agreement  was  recordeid. — 
Lillis  V.  Silver  Creek  &  Fanoche  Land  &  Wa- 
ter Co.,  131  P.  344. 

In  action  to  reform  cooveyance  of  water 
righti,  complaint,  alleging  prospective  injury 
to  plaintiff's  crops  unless  the  amount  of  water 
claimed  by  him  was  furnished,  htid  to  suffi- 
ciently show  damage  or  injury  from  the  mla- 
take.— Id. 

S  43  (CaLApp.)  In  an  action  to  reform  con- 
veyance of  water  rights,  where  plaintiff's  gran- 
tor used  the  amount  of  water  which  plaintiff 
claimed  was  intended  to  be  conveyed  from  the 
date  of  the  agreement,  and  was  using  it  when 
plaintiff  purchased,  and  plaintiff  continued  to 
use  that  amount,  it  would  not  be  presumed 
that  plaintiff  examined  the  record,  and  knew 
the  terms  of  the  recorded  conveyance. — Lillis 
V.  Silver  Creek  ft  Panoche  Land  &  Water  Co., 
131  P.  344. 

{ 45  (CaLApp.)  In  action  to  reform  agree- 
.ment  conveying  all  the  water  in  a  canal  when 
it  did  not  exceed  7S  cubic  inches  per  second, 
so  as  to  convey  75  miner's  inches,  complaint 
held  sufficient  as  against  the  contention  that  it 
did  not  show  that  either  76  cubic  inches  or 
76  miner's  inches  had  ever  flowed  In  snch  ca- 
nal.—Lillis  V.  Silver  Creek  ft  Fanoche  Land  ft 
Water  Co..  181  P.  344. 

$49  (Colo.App.)  EMdence,  in  an  action  for 
the  reformation  of  an  agreement  transferring 
water  shares,  held  to  sustain  a  decree  reform- 
ing the  agreement  so  as  to  read  "five  water 
rights,"  instead  of  "five  shares  of  water." — 
Park  V.  McKee.  181  P.  279. 
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REHEARING. 

8m  Appeal  and  Drzor,  H  8S2.  885;  New  Trial. 

RELEASE. 

I.  BBQVXaiTES  AMD  VAUDITY. 

1 16  (Or.)  Under  ordinary  drcomstances,  one 

ts  not  excofied  from  the  consequences  of  sign- 
log  a  release  which  he  baa  negligently  failed  to 
read. — Foster  v.  Univenity  Lnmber  &  Shingle 
Co.,  131  p.  736. 

m.  PX.KADINO,  EVIDENCE,  TBIAI., 
AHD  BEVTEW. 

{57  (Wash.)  Erideoce  held  not  to  anstain  a 
finding  that  a  release  for  personal  Injnrlee  waa 

Srocured  through  fraud.— Natb  t.  Oreson  B,  & 
avigation  Co.,  ISl  P.  251. 

RELEVANCY. 

See  Bridence,  {|  UB-161. 

REMITTITUR. 

8e«  Appeal  and  Error,  |  1140. 

REMOVAL 

See  Offlcers,  |  74. 

REMOVAL  OF  CLOUD. 

See  QDietins  ntle. 

RENEWAL 

See  Landlord  and  Tenant,  {  83. 

RENT. 

See  LandloTd  and  Tenant,  ||  194-199% ;  WUli, 
I  728. 

REPAIRS. 

See  Eaasmenta.  i  63;  Negligence^  S  ISL 

REPEAL 

See  Statute!^  |  158. 

REPLEVIN. 

See  Fixture*. 

X.  BXOHT  OF  AOnOX  AMD  SBFBIOBS. 

IS  (Kan.)  Where,  in  r^derin,  jdaintiff  foils 
to  abow  completed  sale  to  him  or'  any  other 
'Efat  to  possession,  he  cannot  reoover.— Singer 
*    Col  t.  Godding,  131  P.  572. 


VI. 


TBIAZi,  JUDOKEHT,  BMFOBOE- 
MEXTOF  JPPQliEitT.  AMD 
BETXEW. 


I  107  (Wash.)  While  Rem.  A  BaL  Code,  f 
434,  la  not  mandatory  in  terms  aa  to  rendering 
judgment  in  the  alternative  in  claim  and  deliv- 
ery, either  party  may  insist  upon  such  a  judg- 
ment— Hallidie  Machinery  Co.  v.  Wbidb«r  la- 
land  Sand  &  Omvel  Co.,  131  P.  1156. 

VXI.  UABUJTIES  ON  BONDS  ABD 
trNDEBTAKINGS. 

I  120  (Wash.)  In  claim  and  delivery  under 
Bem.  &  Bal.  Code,  JS  434,  711.  where  property 
is  tendered  plaintiff  after  judgment  in  a  sub- 
stantially  depreciated  condition,  be  may  re- 
ject it  and  sue  on  the  redelivery  bond  for  its 
value  as  fixed  br  the  judgment.— Hallidie  Ma- 
chinery Ca  V.  Whidbey  Island  Sand  &  Gravel 
Ca,  131  P.  1156. 

REPLICATION. 

See  Pleading,  f  |  166,  m 


REPLY. 

See  Pleading,  tl  166,  180.' 

REPRESENTATIONS. 

See  Insorance,  H  250,  256. 

RESCISSION. 

See  Cancellation  of  Inatrumenta;  Contract!, 
§8  265,  269;  Exchange  of  Property;  Vendor 
and  Purchaser,  f  8L 

RESERVOIRS. 

See  Waten  and  Water  OooiMa,  |  281 

RESIDENCE. 

See  Domicile ;  Venue,  }  22. 

RESPONSIVENESS. 

See  Witneaws,  |  248. 

RESTAURANTS. 

See  Licenses,  i  6. 

RESTRAINT  OF  TRADE. 

See  Gontncta.  ||  116^  117. 

RETURN. 

See  Certiorari,  1  49;  Process,  H  141, 148. 

REVENUE. 

See  Taxation. 

REVERSIONS. 

See  Mortgagee.  1  636. 

REVIEW. 

Sea  Ajipeal  and  Btnor;  Oertloxaxl. 

REVOCATION. 

See  Bnritcrs,  f  10;  Principal  and  Agents  H  34, 
41;  WUls,  11  79.  191,  796. 

RIGHT  OF  WAY. 

See  Baaementa. 

RIPARIAN  RIGHTS. 

See  NaTfgaUe  Watery  |  42:  Waten  and  Wa- 
ter Oouraea,  U  52,  14d. 

RISKS. 

See  Master  and  Servant,  K  20S^!2& 

ROADS. 

See  Highwi^ 

ROBBERY. 

See  Homlcid^  i|  166,  339. 

ROYALTIES. 

See  bidiana,  1 16. 

SALARY. 

See  Schools  and  Schocd  Diatricta,  |  144. 

SALES. 

See  Attachment,  i  241;  Corporations,  ||  117- 
121.432;  Evidence,  IS  82,  113.  471;  Execu- 
tors and  Administrators,  i|  326-388;  Fac- 
tors ;  Fraads,  Statute  of.  H  87-90.  112 ;  Li- 
-  -      -  }  634;  - 
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INDEZ-DIOIBT 


J.  VBQUnaXBB  AMP  VAZJDITT  OP 

1 24  (Colo.)  A  memorandam  noting  the  deliv- 
ery of  pictures  on  approval  hdd  not  to  conati- 
tate  a  sale,  but  merev  an  option  to  purchase, 
■o  that  no  sale  resolted  unless'  the  option  was 
exerdsed.— Stebhauer  t.  Henson,  1X1  P.  255. 

1 48  (KanO  A  contract  for  the  sale  of  a  drug 
store,  inclndinr  the  stock  and  baBiness,  id  not 
unenforceable  oecause  the  business  had  been 
conducted  in  violation  of  law,  requiring  tl>e 
owner  or  an  employ^  to  be  a  pharmacist — 
Swisher  v.  Daan,  ISl  P.  571. 

n.  COKSTBUOnON    OF  CONTBACT. 

S  77  (Kan.)  A  contract  for  the  appraiaement 
of  a  stoclc  of  merchandise  "at  the  Invoice  pur- 
chase price"  means  that  the  goods  are  to  be 
appraised  at  what  had  been  paid  for  them  when 
they  were  bought.— Swisher  v.  Dunn,  131  P. 
571. 

i79  (Okl.)  In  the  absence  of  any  contrary 
provision  in  a  oraitract  of  sale,  tlie  place  of  deliv- 
ery U  the  place  where  the  goods  are  located 
when  sold.— liOdwick  Lamber  Co.  v.  E.  A.  Butt 
Lumber  Co.,  131  P.  917. 

Where  plaintiff,  a  lumber  company,  with  Its 
mills  at  A.,  contracted  to  sell  and  •deliver  to 
defendants,  a  lumber  company  with  Its  yards  at 
W.,  a  car  of  lumber,  the  contract  being  silent 
on  the  subject,  the  place  of  delivery  is  at  A.— Id. 

Where  defendant,  a  lumber  company  with  its 
yards  at  W.,  ordered  of  plaintiff,  with  Its  mills 
at  A.,  a  car  of  lumber  to  he  delivered  at  that 
place,  it  was  not  bonnd  to  accept  delivery  of 
the  lumber  from  another  Inmhar  company  at  an- 
other place.— Id. 

IV.  PBBrOBlEAKOE    OF  OOITTBAOT. 
(A)  TIU«  mmt  PMsessIom  of  Seller. 

J 135  (Or.)  Where  the  seller  of  land  agreed  to 
iver  the  purchaser  a  fixed  number  of  feet  of 
saw  logs  within  a  stipulated  period,  the  fact 
that  he  did  not  own  the  logs  at  the  time  of  the 
sale  does  not  constitute  a  breach.— Page  v.  Ford, 
181  P.  1018. 

(C)  DellTcrr   uid   Aeeeptanee   oC  Qoods. 

{  153  (CaLApp.)  Seller  of  grain  held,  in  view 
of  Civ.  Code,  S  1858b,  makfug  the  transfer  of 
negotiable  warehouse  receipts  a  symtMlic  deliv- 
ery, to  have  made  a  timely  tender  of  delivery  of 

Sin  or  a  valid  offer  to  perform.— A.  Wldemann 
V.  Diggea,  131  P.  S«i. 
1 168  (GaULpp.)  A  seller  of  grain  to  be  de- 
livered within  a  certain  time  at  warehouses  not 
designated  by  the  contract  was  bound  to  give 
reasonable  notice,  in  advance,  of  the  time  and 
place  at  wbicli  delivery  would  be  made,  and  a 
notice  two  days  before  the  expiration  of  the 
time  was  sufficient  to  alford  a  reasonable  oppor- 
tnni^  for  inspection  before  acceptance  and 
it^A.  Wldemann  Ca  v.  Dinea.  131  P. 


1 176  (CaLApp.)  Under  tlie  express  provisions 
of  Civ.  Code,  0  1511,  1512,  a  buyer,  through 
whose  fault  a  notification  of  delivery  was  not 
received  until  after  the  time  limited  by  the  con- 
tract, could  not  complain. — A.  Widemann  Co.  v. 
Digges,  181  P.  882. 

VI.  WABBAMTIES. 

f  284  (Kan.)  Where  a  hay  press,  designed  to 
make  bales  of  a  certain  size,  was  sold  under  a 
warranty  that  it  would  work  satisfactorily,  the 
&ct  that  it  did  not  work  satisfactorily  In  mak- 
ing i»les  of  a  larger  size  was  not  a  breach  of 
the  warranty.- Auto-Fedan  Hay  Pien  Co.  v. 
Waid,  131  P.  595. 

{  285  (Kan.)  Under  a  contract  providing  that, 
If  the  farm  implement  sold  did  not  work  satis- 
factorily, the  purchaser  should  notify  the  seller 
to  adjust  it,  and,  if  it  did  not  then  work,  the 


seller  would  take  it  back  and  refund  the  price, 
the  purchaser  was  obligated,  if  the  machine 
proved  unsatisfactory,  to  give  tiie  required  no- 
tice and  to  retnm  toe  machine  within  a  reason- 
able time  if  it  tiien  foiled  to  work  aatlsfac- 
torily.— Auto-Fedan  Hay  Press  Co.  v.  Ward, 
131  P.  595. 

1 287  (Kan.)  Where  the  purchaser  of  a  farm 
implement  waa  obligated  iff  the  mntract  to  re- 
turn the  implement  within  a  reasonable  time 
if  the  seller  after  notice  failed  to  make  it  work 
satisfactorily,  the  question  of  what  constituted 
a  reasonable  time  was  to  be  determined  from 
all  the  circumstances  of  the  case,  in  an  action 
on  a  purchase-money  note.— Auto-Fedan  Hay 
Press  Co.  v.  Ward,  131  P.  596. 

Vn.  BEMEDIES  OF  8EIXEB. 

(B)  Aetiott*  for  Priee  or  Talae. 

S  345  (Okl.)  Where  property  is  to  be  delivered 
at  the  place  where  It  Is  located  when  sold, 
the  seller,  before  he  can  recover  the  price,  ia 
bound  to  prove  delivery  at  that  place.— Lod- 
wick  Lumber  Co.  v.  B.  A.  Batt  Lumber  Co.,  181 
P.  917. 

{353  (CaLApp.)  A  complaint,  alleging  the 
execution  of  a  contract  for  the  sale  of  barley, 
that  defendant  failed  and  refused  to  accept  the 
barley  and  pay  the  purchase  price,  or  any  part 
thereof,  for  which  reason  the  seller  was  com- 
pelled to  sell  it  to  another  person,  snffidentlj 
alleged  the  fact  of  nonpayment;  the  word  "fail^ 
meaning  to  leave  unperformed;  to  omit;  to  ne 
lect— A.  Wldemann  Go.  v.  Blggm,  131  P.  ~~ 

IX.  ooin>inoxAi.  saubs. 

1 472  (ColcApp.)  A  conditional  sale  reserving 
a  secret  lien  to  the  vendor  Is  void  in  Colorado 
as  against  creditors  or  subsequent  holders  hav- 
ing no  notice  thereof,  and  woo  are  injuriously 
affected  thereby,  being  treated  as  to  such  per- 
sons as  an  absolute  sale. — Puzzle  Mining  & 
Redaction  Co.  v.  Morse  Bros.  Machinery  &  Sup- 
ply Co.,  131  P.  791. 

Where  a  lessee  of  mining  ground  purctiased 
certain  machinery  under  a  conditional  sale  to 
comply  with  the  requirements  of  the  lease,  the 
lessor  having  no  knowledge  of  the  conditioOi  the 
sale  aa  to  hun  was  absolato  and  not  condltlraiaL 
-Id. 

1474  (Wash.)  Under  Bern.  &  Bal.  Code,  S 
8070,  providing  that  conditional  sales  of  per- 
sonalty shall  be  absolute  as  to  subsequent  cred- 
itors unless  filed  in  the  county  where  Qie  buyer 
resides,  a  conditional  sale  contract  to  a  corpo- 
rate buyer  must  be  filed  in  the  county  specified 
in  the  articles  of  incorporation  as  its  principal 
place  of  business. — Casey-Hedges  Co.  v.  Wil- 
cox, 131  P.  20S:  Bononglw  Adding  Macb.  Go. 
V.  Same,  Id.  206. 

SATISFACTION. 

See  Chattel  Mortgages,  |  239 ;  Payment 

SCAFFOLDS. 

See  Muter  and  Servant,  H  100^  198. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

H.  PVBLIO  SOHOOIA. 
(Q)  Veaeliers. 

{  144  (Kan.)  Where  the  school  board,  in  or- 
der that  the  older  tioys  might  engage  in  farm 
work,  closed  the  school  a  month  earlier  than 
the  teacher's  contract  provided  for,  the  teacher 
was  entitled  to  recover  his  salary  for  the  full 
term.— Smith  v.  School  Dist  No.  64  of  Maiion 
County,  131  P.  557. 

A  teacher  whose  contract  makes  no  provi- 
sion for  deduction  in  salary  while  the  school 
is  closed,  and  who  stands  ready  to  teach,  and 
la  prevented  only  because  the  board  closed  the 
school  on  account  of  the  prevalence  of  a  oon- 
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ttglMii  dia«we,  is  entitled  to  the  ctHnpeiiM- 
Uon  agned  on.— Id. 

SECONDARY  EVIDENCL 

8m  Brideiuw^  ||  178-186. 

SERVANTS, 

See  iUator  ud  Servant 

SERVICE. 

See  Proceed  H  68-148. 

SERVITUDE. 

See  Easements. 

SET-OFF  AND  COUNTERCLAIM. 

See  Evidence  I  64;  Factora;  Municipal  GoT- 
mrations,  f  886:  Trial.  |  284;  Trover  and 
Convwaioii,  ||  86,  40. 

SETTING  ASIDE. 

Set  Jutieee  of  the  Peace,  |  197. 

SETTLEMENT. 

See  Bnentora  and  AdmlniBtratore,  |  468;  Paj- 
menL 

SHAM  PLEADING. 

See  PleadlBC  |  869. 

SHEEP. 

See  Apimab. 

SHERIFFS  AND  CONSTABLES. 

See  Counties,  |  206;   Prohibition,  |  19. 

XX.  OOMPXarSATION. 

i  30  (Nev.)  The  constable  of  a  town,  who  pei^ 
toims  aerricee  the  fees  for  which  are  fixea  by 
statute,  may  not  accept  a  greater  sun,  nor 
may  the  connty  commissioners  tender  a  lees 
sam ;  and  an  agreement  to  accept  a  greater  or 
less  sum  Is  Totd.— Wolf  v.  Hnmbolt  Connty,  181 
P.  964. 

{61  (Kan.)  Where  a  sheriff  with  a  warrant 
from  a  justice  went  to  Colorado  and  apprehend- 
ed defendant,  yjho,  on  return  without  a  requisi- 
tion, was  convicted  of  a  telooy,  he  was  entitled 
to  mileage  only  for  the  distance  traveled  in  the 
state.— State  t.  Martin,  131  P.  1190. 

XH.  POWEBS,  DUTIES,  AND  XIABHJ- 
TIES. 

1 88  (Cal.App.)  It  is  the  dnty  of  the  con- 
stable to  remove  property  attached  from  the  at- 
tachment debtor's  premises  within  a  reasonable 
time,  and  he  has  no  right  to  ezdnde  the  debtor 
from  the  premises  by  permitting  the  property 
to  remain  thereon.— Sterenaon  Bros.  Co.  t. 
Robertson,  181  P.  326. 

I  116  (Cal-App.)  A  constable,  who  used  leas- 
ed premises  as  a  storeroom  for  attached  prop- 
erty of  a  tenant,  held  not  liable  to  the  lessor 
for  the  rent  where  the  tenant  did  not  surren- 
der the  premises  and  no  notice  to  quit  was  giv- 
en until  about  the  time  the  constabte  vacated 
the  premises.— Stevenson  Bros.  Co.  t.  Robert- 
no.  181  P.  826. 

While  the  failure  of  a  constable  to  remove 
attached  property  of  a  tenant  from  the  leased 
premises  within  a  reasonable  time  was  an  in- 
vasion of  the  rights  of  the  tenant,  it  did  not 
render  the  constable  liable  to  the  lessor  for 
the  rent,  where  the  tenant  did  not  abandon 
the  lease  or  surrender  the  premises.- Id. 

Where  a  tenant  after  an  attachment  of  his 
property  did  not  abandon  the  lease  or  sur- 
render the  premiaett  a  piomiee  by  the  consta- 
ble to  tiu  leaaw  to  look  after  the  tent.  If  ci»- 
tideted  aa  an  amunent  to  pay  rent  to  the 


lessor,  was  unenforceable,  becaoae  the  lessor 

had  no  authority  to  r»-leaie^Id. 

SHIPPING. 

See  BankmptCTt  i  184;   Ferriea;  ICaritime 

Llena.   

n.  TITIiE.  , 

|3»  (Wash.)  Under  Rev.  St  f  4192  (U. 
8.  Comp.  St  1901,  p.  2837),  requlriiig  the 
recording  of  bills  of  sale  of  vessels,  an  unre- 
corded bill  of  sale  of  a  vessel  is  invalid  as 
against  a  creditor  of  the  vendor  who  se^  to  se- 
quester the  property  to  the  satisfaction  of  his 
debt. — Benner  v.  Scandinavian  *"M"<flfn  Bank, 
181  P.  1149. 

SIDEWALKS. 

See  Municipal  Oorporatlonfl^  ft  284,  444,  771. 
821. 

SIGNALS. 

See  Master  and  Servant,  i  133. 

SIGNATURES. 

S^Bridenca,  |  469;  Vendor  and  Pnxdiaaer,  | 

SLANDER. 

See  LUmI  and  Slander. 

SLOT  MACHINES. 

See  Gaming,  |  68;  Municipal  Corpotation&  | 
594. 

SPECIAL  JUDGES. 

See  Jodgea,  |  15. 

SPECIAL  UWS. 

See  Statutes,  {{  76-94. 

SPECIFIC  PERFORMANCE. 

See  Coxp<»atlona.  |  188. 


L  MATUBE  AMD  OBOUNXW  OF 
SDT  HI  GENERAL. 

i  10  (Colo.Api>.)  When  a  vendor  agrees  te 
convey  a  body  of  huid  for  a  fixed  consideration, 
and  then  by  his  own  act  renders  himself  In- 
capable of  wholly  fulfilling  the  contract,  the  pur- 
chaser may  obtain  specific  performance  in  so  far 
as  the  vendor  is  able  to  give  it  with  an  abate- 
ment of  the  contract  price.— WelUngtcm  Realty 
Co.  T.  Gilbert,  131  P.  803. 

8  13  (Wash.)  In  an  action  for  specific  per- 
formance of  a  contract  to  convey  land,  where 
plaintiff  Is  not  asking  for  damages  In  the  alter- 
native, and  is  claiming  that  defendant  tias  not 
disqualified  himself  to  convey  title,  that  de- 
feudant  may  have  no  title  is  no  defense;  he 
not  being  concerned  with  any  waning  contr*- 
versy  plaintiff  may  have  with  others.— Wright 
T.  Suydam,  181  P.  239. 

H.  OOITTBAOTS  EirFOBCEABX.E. 

132  (Wash.)  The  fact  that  the  purchaser  in 
a  contract  for  the  sale  of  land  is  liable  on  a 
breach  only  for  liquidated  damages  does  not 
affect  Ms  right  to  enforce  specific  perform- 
ance on  the  ground  of  want  of  mutuality  of 
remedies,  where  he  has  tendered  the  agreed 
price  and  has  kept  the  tender  good.— Wright  t. 
Suydam,  181  P.  289. 

1 41  (Kan.)  A  wUe'a  oral  agxeemoit  to  wlU 
her  property  to  ber  husband  In  consideration  of 
his  conveying  his  realty  to  her  is  enforceable 
where,  in  part  performance,  title  to  his  realty  is 
taken  in  her  name  aa  agreed,  and  Ae  auUtes 
such  will,  and  he  thoeafttf,  in  reliance  tfaeiWM, 
improves  the  property.— Nelson  t.  Scboononr, 
131  P.  147. 


Digilized  by 


1287 


INDDZ-OIOOBT 


■tmtmtM  Omutrmttd 


m.  GOOD  FAXTK  AKD  DILIOENOE. 

S  IOC  (Waah.)  An  owner  caooot  claim  that  a 
contract  of  sale  for  land,  where  the  payment  of 
the  porcfaase  price  was  to  be  concurrent  with 
the  deiiverr  of  the  deed,  has  lost  its  vitality  on 
account  of  delay,  where  he  has  not  at  any  time 
otFered  to  perform  or  made  any  demand  and 
liaa  not  songht  to  reseliuL— Wright  t.  Soydam, 
ISl  P.  239. 

SPEED. 

Se«  Municipal  Gorporationa,  {  708. 

STABLES. 

See  If  nnldPAl  Gorporationa,  |  120l 

STATEMENT. 

See  Appeal  and  Error,  If  R62-564 ;  Elections, 
I  WltnetMS,  «  870-888. 

STATES. 

■8ee  Gorporationa  i  391;  Criminal  Law.  |  18; 
Elxtradition ;  Fraries;  Municipal  Coi^ia- 
tioni,  i  29;  Narigable  Waters,  f  SO. 

STATUTES. 

See  Ftanda,  Statnta  of;  Limitation  of  Aetiont. 
For  etatntes  lelatlnv  to  particular  tabjeet^  we 
the  varioas  spednc  topics. 

I.  ENACTMEHT,  REQITISITES,  AMD 
VAUDITT  IN  OENERAL. 

|2i  (Colo.)  Under  Const  art.  6,  |  14,  pro- 
Tldin?  that,  two-thirds  of  each  bonee  ooncor- 
rins,  the  General  Assembly  may  alter  the  num- 
ber of  jndtcial  districts,  the  concarrence  of 
two-thirds  is  not  necessary  to  the  change  of  a 
county  from  one  district  to  another. — In  re 
Senate  BeKilntion  No.  0,  181  P.  2S7. 

n.  OENERAX.  AND  SPECIAL  OB  LO- 
OAI.  IJIWS. 

I  76  (Kan.)  Laws  1907,  c.  88,  purporting  to 
Amend  Laws  1006,  c.  88,  relating  to  the  build- 
ing of  certain  bridges  in  Neosho  county,  is  a 
special  act,  the  purpose  of  which  could  be  ef- 
fected by  a  general  law,  and  is  a  violation  of 
Const  art  2,  !  17.— Atchison,  T.  ft  S.  F.  By. 
'Co.  T.  Board  of  Commiaeloners  of  Neosho  Conn* 
ty,  131  P.  681. 

1 85  (Colo-App.)  Laws  1903.  _p.  278,  as 
amended  by  Laws  1906.  p.  244  (Rev.  St  1906, 
I  8289;  Mills'  Ann.  St.  [1912  Ed.]  S  3812),  rel- 
ative to  service  of  process  in  proceedings  to  se- 
cure permission  to  change  the  point  of  diver- 
sion of  water  rights,  held  not  violative  of  the 
eonstltntional  requirements  as  to  uniformity  of 

Sroceedings. — I^nners*  High  Line  Canal  ft 
leservoir  Co.  v.  Wolff,  131  P.  291. 
{  94  (Moot)  Rev.  Codes,  !  2897,  requiring  a 
newspaper  unable  to  complete  a  contract  for 
-coun^  printing  to  sublet  it  to  some  competent 
printing  estaliSishment  within  the  state,  Aeld 
not  to  conflict  with  Const  art  5.  f  26,  forbid- 


din^  the  passage  of  lo^l  or  apetlal  laws  emu- 
lating county  aBairs.— Hersey  v.  Nelson,'  ISl  P. 

30. 

m.  STrBJEOTS  AND  TITI.B8  OF  ACTS. 

S  107  (Cal.)  St  1891.  p.  68  (Code  GIt.  Proc. 
I  1767)  entitled  "An  act  to  add  another  sec- 
tion to  the  Oode  of  Civil  Procedure  relating 
to  incompetent  persona,"  which  defined  tiie 
pbrases  "incompetent,"  "mentally  incompetent," 
and  "incapable,"  as  used  in  the  chapter  relat- 
ing to  appointment  of  guardians  for  incompe- 
tents, held  not  to  violate  "Const  art  4,  S  24, 
requiring  every  act  to  embrace  but  one  sub- 
ject.—In  re  Cobum,  131  P.  852. 

{Ill  (Cal.)  St  1891,  p.  68  (Code  Civ. 
Proc.  I  1767)  entitled  "An  act  to  add  another 
section  to  the  Code  of  Civil  Procedure  •  •  • 
relating  to  incompetent  persons,"  defining  the 
phrases  "incompetent."  "mentally  incompetent" 
and  "incapable,"  as  used  in  the  chapter,  to 
mean  any  person  who,  by  reason  of  old  age, 
etc..  ia  unable  to  properly  care  for  himself  or 
his  property,  does  not  riofate  the  constitutional 
requirement  that  the  sabject  of  an  act  be  em- 
braced in  its  titie.— In  re  Cobum,  131  P.  862. 

IV.  AMENTOCENT.  REVISION,  AND 
CODIFICATION. 

1 141  (CaL)  Const  art  4.  |  24,  prohibiting 
amendmenta  by  reference  to  the  title  of  the 
statute,  without  re-enacting  and  publlsbing  at 
length  the  amended  section,  does  not  apply  to 
amendment  by  implication,  such  as  St.  1801, 
p.  68,  and  Code  Civ.  Proc.  {  1767.  defining;  the 
phrase  "incompetent,"  etc.,  as  used  in  the  chap- 
ter.—In  re  Cobum.  131  P.  362. 


■EAI«,  I 
TION, 


AND  REVIVAL. 


1 158  (CahApp.)  Repeals  by  implication  are 
not  favored^Booth  v.  A.  Lery  m  J.  Zentner 
Co..  ISl  P.  1062. 

VI.  OONBTBtrCnON  AND  OPERA- 
TION. 

(A)  General  Rales  oC  Constraetlon. 

{200  (Gal.)  Grammatical  defects  In  a  stat- 
ute will  not  impair  its  validity  If  It  may  be 
interpreted.— In  re  Cobum,  131  P.  8^ 

i  207  (Colo.)  The  court  in  construing  a  stat- 
ute must  consider  all  provisions  pertaining  to 
the  same  subject,  especially  where  different  sec- 
tions of  a  statute  are.  when  read  separately 
and  considered  literally,  inconristent— Monte- 
zuma Valley  Irr.  Diet  v.  Longenbaugh,  131  P. 
262 ;  Same  v.  Johnson,  Id.  265. 

1211  (Wash.)  The  court,  in  constming  a 
statute,  must  ascertain  the  legislative  intrat, 
and  to  do  so  the  title  of  the  stetute  maj  be  con- 
sidered.— State  V.  Pacific  American  Fisheries, 
131  P.  452. 

S226  (Mont)  Where  a  statute  has  been 
adopted  from  another  state,  the  construction 
thereof  by  the  highest  court  of  such  steto  be- 
fore such  adoption  will  also  be  held  to  have 
been  adopted.— Miller  v.  Miller.  131  P.  28. 


UNITED  STATES. 

CONSTITUTION. 

Amend,  5.   30 

Amend.  14  .10.  133 

Art.  1,  S  8  133,  864 

Art  4,  I  2.   133 


STATUTES  CONSTRUED 


STATUTES  AT  LAROa 

1891,  March  3,  ch.  661,  | 

19,  26  Stat  1102  (U.  S. 

Comp.  St.  1901.  p.  1571)  829 
1895,  March  2,  ch.  188,  28 

Stat  907    698 

1897,  June  7,  ch.  3,  80 

Stat  72    693 


1898,  June  28,  ch.  617,  I 
11,  30  Stat  497   162 

1898,  July  1,  cb.  641,  SI 
60.  67,  67c,  30  Stat  562, 
564  (U.  S.  Comp.  St 
1901,  pp.  3446,  8449).  ..1149 

1901,  March  1,  ch.  676,  31 
Stat  861   162 
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IdOl,  March  1,  ch.  ffli 

6,  28,  31  Stat  863,  3^  162 
1904,  April  21.  ch.  1402, 

33  StaL  204   162 

1908,  April  22,  ch.  149,  36 

Stat  W  (U.  S.  Gomp.  St 

Supp.  1911,  p.  1322)  607 

REJVISED  STATUTES. 

{|  2339.  2340  (U.  S.  Comp. 

St  1601,  p.  1437)   829 

I  4182  (U.  S.  Comp.  6t 

1901,  p.  2837)  1149 

COMPILED  STATUTES 
1901. 

Pases  1437,  1571.   829 

Paces  2837.  3445.  3449. .  .1149 

COMPILED  STATUTES 
SUPP.  1911. 

Pace  1322   507 


ABIZONA. 

REVISED  STATUTES 
1901. 

GiTIL  CODK. 

Para.   1323.   1824.  13S4. 

1443   155 

Par.  1608.     Amended  by 

Laws  1912,  cb.  44  1046 

Par.  8104.  154 

Par.  4216.   076 

LAWS. 

1906.  ch.  61,  li  63.  67.  68  970 
1912;  ch.  44...  1046 

MANSFIELD'S  DIGEST. 
I  2531  1088 

OAUFOBNIA. 

CONSTITUTION. 

Art  4.  I  24   362 

Art  6,  I  4  352 

Art  6.  I  4U  68,  127 

Art  11,  1  11  336 

CIVIL  CODE. 

19   344 

124   81 

137   99 

246   749 

811.   119 

946   752 

991   115 

1277    96 

if  1285,  1313   752 

1  1357.  1369   375 

1386,  Bubsec.  8.   67 

1411   119 

i  1511,  1512   882 

1531  1049 

1531,  subsec.  2.  lOril 

1559  1051 

1589   896 

ltC_'4,  sabsec.  6.   69 

173I>  1062 

1858b   882 

Si  1917,  1919   107 

g|  2118.  2170  1057 

fi  2189   823 

2194,  2222  1057 

i  2794   332 

M  2HS8,  2908-2070   348 

I  8307    886 


131  PACIFIC  BEPORTEB 

CODE  OF  CIVIL  PRO- 
CEDURE. 

825   890 

836,  sabsec  1  82,  99 

338,  sabaec.  4.  344 

351   82 

395   330 

427    765 

448   85 

452   888 

478    865 

668   766 

728   348 

731  761,  890 

859    766 

{  989.  940,  941a  747 

»41b  747.  878 

941c   747 

953a  ST8,  879 

954   747 

1010   894 

1012   766 

1184    874 

1200    73 

1209   874 

1500    348 

1563    375 

1667    752 

8  1717,  1763,  1764.  1767  352 

1870,  subsec.  10   362 

1880,  subsec  3   85 

1884   104 

1951   86 

1973.    Amended  by  Laws 

1907,  p.  563  1062 

i  2062  .   104 


31.. 

274. . 

476a 

1093. 

1111. 

1163. 

1191. 


PENAL  CODE. 


102 
127 
104 
63 
104 
321 


POLITICAL  CODE. 

f  2168    321 

I  2858   864 

I  4460   91 

CITY  CHARTERS. 

Sao  Franciaco,  cb.  11,  i  6  130 
San  Fraacisco,  i  1.  subsec 

15.  Laws  1899,  p.  248. .  366 
San  Luis  Obispo,  art  6, 

snbd.  4  836 

LAWS. 

1871-72,  p.  634,  I  7  879 

1877-78,  p.  969    323 

1885.  p.  151,  16  338 

1885,  p.  156,  il  11,  12  766 

1891,  p.  68.   852 

1899,  p.  246.  i  1.  labsec 

15  .,..77/.... 7.  366 

1907,  p.  563   1062 

1009.  p.  616,  f  43.   323 

1909,  p.  722    88 

1911.  pb9   63 

OOUMIADO. 

CONSTITUTION. 

Art  2,  I  16  409 

Art.  6.  {  14  267 

Art  15,  1 11  409 

CODE  OP  CIVIL  PRO- 
CEDUBE. 
I  236   268 

MILLS'  ANNOTATED 
CODEt 

I  50   787 

i  255   779 


MILLS*  ASSmv 
STATCm 

II  55.78  


Votawl 
H  8883-8886  


REVISED  STATUHi 

il  7219,  2577   - 

3024  

3289  

4025.  

4027  

4038   . 

4036  J 

4090  

14587.  4588   . 

5420  - 

5728  

5733  :•  ■-  , 

652S.  pen.  18;  45.  S::  -I 

6661  

6673   - 

7273  I 

7278  

7284  'i- 

L\wa  ' 

1879,  p.  94  

1881,  p.  142  

1901,  p.  198  

1603.  p.  278.  AlMod^i  ; 

Laws  1905,  p  244  :■ 

1906,  p.  244  : 

1811,  pp.  fr-lS  ^ 

IDAHO. 

GONSTITDTIOX. 
Art  18,  I  6  - 


REVISED  com 

11  1217-1216,  12M.  n'. 

1299-1301   

IS  1763,  1764   I 

2238,  subsec  6  > 

3926  

4229  "■ 

4230  

4394  

4334  added  by  lAwsltlK 

oh.  119    1 

4S20a  added  by  Un  , 

1911,  di.  117  

i  780a   Ameaded  bjlA^ 

1911.  p.  868  ^ 

LAWS. 

1903,  p.  150   ' 

1911,  ch.  81.  H  4.  W  ^ 

1911,  ch.  112  1-  : 

1611,  ch.  117  

1811,  ch.  119  

1811,  ch.  116,  f  2  

XAirSAS. 

CONSTITDTIOS. 

Art  2,  I  17  

CODE  OP  CIVILPKi> 
CEDUnE. 

I  19  1;: 

H  53.  190  

1  190.    Amended  bj  Un  _ 

1911,  ch,  231  i 

I  191  t 

I  610  ^ 

H  049-662  » 
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GEXEIRAL  STATUTBS  1901. 

H  7956.  7667.  Amended  b; 
lAWl  1907,  ch.  429,  H 
1,  2  813 

GENBRAIi  SSATUTBS  1909. 

452  561 

35X5  147 

3624   613 

f  4676-4689  875 

4852   869 

%  4986,  4987,  4992.  4993. 

6006    617 

5612  1179 

I  5646,  5783    673 

6783.   Amended  b;  Laws 

1911,  ch.  231   573 

5784    573 

5844    609 

5901  151,  617 

6205   150 

I  0244-6257    503 

6524  552 

9819   608 

LAWS. 

1897,  ch.  82,  I  2  1189 

1905.  cfa.  88   681 

1907,  ch.  88   681 

1907.  ch.  184    661 

1907,  ch.  429,  H  1.  2.....  613 

1911.  ch.  163   G98 

1911,  ch.  231   673 


MONTANA. 

CONSTITUTION. 

Art.  3,  I  3  

Art  5,  §  28  

Art.  8,  S  12  

Art  3^,  14  

Art.  16,  I  6  


30 
30 
673 
30 
80 


REVISBD  CODES. 

I  2870.  2897   SO 

3202    670 

I  4852  1067 

:  6315,  Btibaec.  4.  Amend- 
ed by  lAws  1909.  ch.  114  673 

6329    673 

6571   23 

6795    635 

7071   23 

S  7234-7249...   673 

"7917  1067 

7962,  Bubsecs.  15,  16..  ..  23 
8  8416.  9157,  9200,  9201, 
9208,9271   632 

LAWS. 

1909,  ch.  114  673 

1911,  ch.  112  80,  670 

NEVADA. 

CUTTING'S  COMPILSID 
LAWS. 

1 3163    967 
4780   134 

REVISED  LAWS. 

81523. 1635.  1541   964 
3890-3894.   188 

LAWS. 

1906,  ch.  163.  H  1-6  1S8 

NEW  HEZIOO. 

CONSTITUTION. 

Art  9,  it  12,  18  09T 

Art  11,  Is  7,  8  980 

COMPILED  LAWS  1897. 
I  2402,  rn^lbMc.  87  997 


LAWS. 

1906.  ch.  79,  I  82   996 

1009,  «h.  86   976 

1909,  ch.  8e»  1  12   876 


OUAHOKA. 

CONJBTITUnON. 


Art  2, 
Art  2, 
Art.  2, 
Art  7, 

Art  " 


IT  186 

20.  183.  937 

21  713 

5  1078 

16  541 

Art  ^,'1  9  640 

Schedule,  12  641 

WILSON'S  REVISED  ft  AN- 
NOTATED STATUTES 
1908. 

I  6307  UOO 

COMPILED  LAWS  1909. 

1205    035 

1389   678 

2W5   729 

2353   922 

2962   183 

3784  1084,  1091 

S  4436.  4439   172 

5550,  subsec.  S.   174 

5627  .   538 

5648.  1078,  1091 

5772   914 

5827    528 

5842  884.  686,  691 

f  6074,  6075  1097 

6498.   937 

6715    729 

6766   953 

6851   185 

6854   179 

6896   186 

I  7106,  7112   688 

LAWS. 

1807.  eh.  8,  I  12  1078 

1909,  ch.  14,  uL  18,  H  2, 
6  701 


OBECK>N. 

CONSTITUTION. 

Art.  2,  I  4  1028 

^  '  -       .304,  736,  1023 
.TTT.  301 


2,  I  4.. 
Art  7,  I  3.. 
Art  16,  I  6. 

LORD'S  OREGON  LAWS. 

I  20,  68,  71   814 

lOaL.TT.  1006.  1023 

171  318 

329    623 

S  426,  420  1013 

650.   319 

,  868.  subwc  2.  301 

i  87i  3206......  1038 

4610  1012 

5841  1013 

6862  1006 

6871  1013 

8 5954.  6023,  6028  1006 
6033,  6034  1013 
7416,  7417.  7419   802 

CITZ  CHABTDBS. 

Woodbaroj  ch.  10,  J  2. 
Ameoded  by  8pw  Laws 
1899,  p.  626   616 


SPECIAL  LAWS. 
1899.  p.  628  616 


LAWS. 

1899,  p.  18  1006 

1899,  p.  193  516 

1903,  p.  282..  1018 

1911,  p.  7  804,  736,  1028 

1911.  p.  IS  7.  814 

UTAH. 

CONSTITUTION. 
Art.  8,  I  28   688 

COMPILED  LAWS  1907. 

8  200.  BUbsec.  40   638 

I  426L  Amended  tv  Laws 

1911,  eh.  184   686 

LAWS. 

1911,  ch.  134   686 

WASHINOTON. 

CONSTITUTION. 

Art  1,  I  16  478 

Art  11,  H  10,  11  486 

RESnNGTON  ft  BALLING- 
ER'S  CODE. 

206    211 

226  1161 

I  229-232   461 

299    459 

340  1168 

if  434,  711  1166 

1927,929.981.932.   856 

1002.  .7/.,...   466 

1062  ,   816 

S  1366. 1480^  1467   198 

1828?. -TT?  1161 

1910  466 

2060  1132 

2963   207 

8  3392.  8401   202 

3660.  1149 

3070   206 

3679   203 

3694    485 

37081^  203 

8  3714,  3715  1140 

5291  1149 

8  6251.  6255  ;..1153 

i  6278,  6304  1130 

6662    466 

6641   248 

7507,  Bubsecs.  16.  36  456 

8  7532,  7833   808 

7707    470 

7769  ,   225 

;  7788    206 

7790   225 

I  7816,  7817  1139 

7820   823 

7831  1146 

7995    478 

8  8005,  8006...   888 

CITY  CHARTERS. 

Spokane,  art  3,  8  13   853 

Spokane,  art       I  116...  478 

Spokane.  If  22,  23    853 

Spokane,  H  24,  63,  55. . . .  197 

Spokane.  8  119  197,  863 

Spokaoe,  f  120.   868 

LAWS. 

1911,  ch.  87    452 

1911,  ch.  98,  88  8.  10,  19. 
46^  48   889 

WTOMINO. 

COMPILEiD  8TATUTB58 

1910. 

f  3224    37 

18  3874,  4697,  4598   43 

16122......!   62 
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STIPUUTIONS. 

i  18  (OaLApp.)  An  agreed  ttatement  of  facts 
statics  that  adniinistrator  was  the  sole  heir  and 
next  of  kin  of  the  intestate  was  not  conclustve 
that  he  was  entitled  to  the  entire  estate,  where 
it  also  showed  that  the  property  had  been  com- 
munity  property  and  that  the  other  claimants 
were  the  next  of  kin  of  intestate's  deceased 
hnsband.— In  re  Davidson's  Estate,  131  P.  67. 

STOCK. 

See  WUls;  i  754. 

STOCKHOLDERS. 

See  Banks  and  BonUnK  I  246. 

STREET  RAILROADS. 

See  Carriers.  1$  287-347:  Eminent  Domain,  { 
100;  aMai,Yi  229,  25&,  206,  260. 

I.  BMPABLMHMEWT,  OOOTTBUO- 
TIOH,  AHD  MAHTTENAirOE. 

1 28  (Oolo.)  A  street  railroad  company,  as 
wdl  as  abutting  property  owners  and  the  pab- 
lic  generally,  are  each  entitled  to  the  reason- 
able use  of  the  etreets,  having  due  renird  to 
the  rights  of  the  others.— Hamson  Denver 
City  Tramway  Co.,  131  P.  409. 

n.  BEOUIJITIOM   AND  OPEHATXOK. 

190  (Mont.)  A  motorman  need  not  stop  his 
car  on  first  observing  one  approaching  on  horse- 
back, or  on  observing  that  the  horse  is  becoming 
nnmanageable ;  but  he  is  chargeable  with  the 
duty,  on  observing  that  the  horse  is  likely  to 
go  in  front  of  the  car,  to  take  immediate  pre- 
cautions to  avoid  a  collision.— Singer  t.  Mis- 
soula St  Ry.  Co.,  131  P.  630. 

i  93  (Colo.)  Where  a  woman  stepped  in  front 
of  a  moving  street  car  only  a  few  feet  away, 
which  struck  her  almost  tiie  instant  that  she 
was  on  the  track,  it  was  not  negligence  for  the 
motorman  to  fail  to  drop  the  fender.— Lintz 
Denver  City  Tramway  Co.,  181  P.  258. 

I  117  (Mont.)  One  riding  a  horse,  who  en- 
tered on  a  bridge  over  which  a  street  railway 
company  maiotaioed  a  single  track,  held  not 
guilty  of  contributory  n^ligenccj  as  a  matter 
of  law,  either  in  going  on  the  bridge,  or  in  re- 
maining thereon,  though  be  saw  a  car  ap- 
proaching.—Singer  T.  Missoula  St.  I^.  Co.,  131 
P.  630. 

Whether  a  motorman,  operating  a  car  collid- 
ing with  a  traveler  on  horseback,  was  guilty 
of  .  negligence  in  failing  to  take  proper  precau- 
tions after  discovering  the  peril  hM  for  the 
iniy.— Id. 

STREETS. 

See  Municipal  Corporations,  »  293,  304,  842, 
886,  437,  444,  657-706,  7^7-821. 

STRIKING  OUT. 

See  ^peal  and  Error,  |  65S. 

SUBCONTRACTORS. 

See  Mechanics*  Liens,  f  156. 

SUBLETTING. 

See  Landlord  and  Tenant,  |  76. 

SUBROGATION. 

8  14  (Okl.)  A  vendee  who  as  part  of  the  price 
pays  the  Indebtedness  secured  by  a  first  mort- 
gage is  not  subrogated  to  the  lien  as  against  a 
second  mortgagee  whose  morteage  la  recorded 
at  the  time  of  the  purchase.— Kahn  t.  McCon- 
nell.  131  P.  682. 


SUBSCRIPTIONS. 

Sas  OMpontionit  fl  88.  9S. 


See  Action. 


See  Proceo. 


SUIT. 
SUMMONS. 
SUNDAY. 


130  (OoIo.App.)  The  tact  that  ft  notice  of 

sale  for  delinquent  taxes  was  posted  up  on 
Sunday  will  not  render  the  notice  ineffective 
where  ezclading  Sunday  and  either  the  follow- 
ing day  or  the  day  of  sale  the  notlca  remained 
posted  for  full  28  days  before  the  aalft— PeLton 
V.  Muntzing.  131  P.  281. 

SUPERSEDEAS. 

See  Mandamus,  i  67. 

SUPPLEMENTAL  PLEADING. 

See  Pleading,  U  277,  280,  882. 

SUPPORT. 

See  Paxrait  and  Ghfld,  %  17. 

SURETYSHIP. 

See  Principal  and  Surety. 

TAXATION. 

See  Adverse  Possession,  81  70,  06;  Bills  and 
Notes,  I  161 :  Evidence,  H  186,  887 ;  Judg- 
ment, II  588.  960:  Licenses ;  Manicipal  Cor- 

S orations,  f|  413-688,  0S7,  074;  Sunday; 
'enancy  In  Oommoa,  |  20;  Time,  |  9. 

m.  LXABmrr  op  pebsomb  axd 

UU  PvlT»to  PevaoKS  amC  Pvo»ertr  la  Gea- 

i  76  (Kan.)  Contracts  for  conveyance  of 
real  estate  for  a  consideration,  the  vendee  also 
agreeing  to  pay  taxe^  are  taxable  against  the 
vendor  though  tbe^  provide  that  the  vendee 
shall  have  possessim  and  cultivate  the  land, 
and  that  the  contracts  shall  be  void  on  default 
of  the  vendee,  who  may  then  be  treated  as  a 
tenanL— Motzner  v.  Bogan,  181  P.  1198. 

A  contract  for  the  sale  of  land  is  taxable  to 
the  vendor  though  in  the  cratract  time  is  the 
essence  of  the  pexfonnance.— Id. 

Vn.  PATMEWT  AHD  BJBFUVDIHO  OH 
BEOOVEBT  OF  TAX  PAID. 

1531  (Wash.)  Evidence  fceld  to  show  that 
one  suing  to  foreclose  a  lien  for  taxes  had  paid 
the  taxes  in  good  faith,  twUeving  that  he  was 
the  owner  of  the  premises  on  which  the  same 
were  assessed  autitorizing  feredosDre.- Egbeis 
V.  Fischer,  131  P.  1128. 

IX.  BALE  OF  LAND  FOB  KOHPAT- 
MEKT  OT  TAX. 

1662  (Colo.App.)  Under  Milts*  Ann.  St  H 
8883-38^  providing  for  the  publication  amt 
posting  of  notice  of  sales  for  delinquent  taxes 
and  proof  ot  publication  by  the  affidavit  of  the 
publiBher  and  of  posting  bj  sfiSdavit  ot  the 
county  treasurer,  a  cerdficate  of  the  county 
treasurer  as  to  publication  is  extrajudicial  ana 
must  be  disregarded  in  a  suit  to  try  title  against 
a  claimant  under  a  tax  deed.— Pelton  v.  Mantl- 


ing, 131  P.  281. 
The 


affidavit  of  a  newspaper  publisher  that 
the  notice  and  list  were  published  in  the  news- 
paper once  each  week  for  four  successive  weelcs, 
the  last  of  which  publicatioD  was  made  prior 
to  the  date  of  sale  conforms  to  BOlls*  Ann.  ^ 
I  3883,  and  need  not  state  the  date  of  the  fitst 
publication.— Id. 
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S686  (Idaho)  A  ttz  sals  certificate  describ- 
ing  lands  m>Id  as  "8.  %  N.  W.  4,  sec.  1,  twp. 
4,  ranee  2,"  held  Iniamcleut  to  famiBh  a  de- 
•eriptlra  on  whdi  a  valid  tax  deed  conld  be  iv 
med^miaon  t.  Jamm.  131  P.  12. 

ZI.  TAX  Tinxs. 

(B)  Tmx  Deeds. 

1749  (ColcApp.)  Under  Rev.  St  1908,  % 
SItiS,  proTidinfr  that  the  pnrcbaser  at  a  tax  Bale 
at  any  time  after  three  years  may  demand  a 
deed,  a  purchaaer  or  his  assignee  Is  vested  with 
the  right  to  demand  a  deed  at  any  time  after 
three  yean,  at  least  within  the  period  of  pre- 
scription and  delay  for  15  years  irill  not  in- 
validate the  deed.— Pelton  v.  Mnntzing,  131  P. 
281. 

1 764  (Idaho)  Where  the  tax  sale  certificate 
described  the  lands  sold  as  "S'.  %  N.  W.  4. 
MC.  1,  twp.  4,  range  2,"  and  the  tax  deed  de- 
•etibed  the  land  as  "The  Sonth  ^  of  the 
Northwest  %  of  eec.  one  (1),  twp.  foar  (4) 
north,  range  two  (2)  West  of  Boise  Meridian, 
Canyon  county,  state  of  Idaho,"  there  was  not 
sufficient  compliance  with  Bev.  Codes,  SS'1763, 
1764,  which  require  a  tax  deed  to  contain  the 
same  description  and  recitals  as  are  contained 
in  the  certificate.— Wilson  v.  Jarron,  131  P.  12. 

While  the  officer  executing  a  tax  deed  may 
extend  abbreviations  in  the  certificate  and  more 
completely  describe  land  sufficiently  described 
theran,  he  cannot  complete  an  incomplete  do- 
scriptiw,  or  go  berond  the  certificate  for  ex- 
traneous evidence  in  deacribiaf  Um  propertr  in 
the  deed.— Id. 

1 769  (GoIo.Ain>.)  Where  an  original  tax  deed 
was  Told  on  its  race,  beeaoae  the  certificate  was 
assigned  by  the  county  derk  more  than  three 
yean  after  the  sale,  a  correction  deed,  wblcb 
did  not  disclose  what  officer  of  the  connty  as- 
sigiwd  tbe  certificate,  nor  when  it  was  assigned, 
would  be  presnmed  to  have  been  issued  oursn- 
aut  to  the  same  assignment,  and  also  vmd  (or 
the  same  reason. — Empire  Ranch  &  Oattle  Go. 
V.  Lumeliua,  131  P.  706. 

1788  (Colo.App.)  A  plaintiff  In  a  suit  to 
qiuet  title  against  a  tax  deed  valid  on  its  face 
and  admitted  in  evidence,  without  objection, 
has  the  burden  of  establishing  a  failure  of  the 
revenue  officers  to  follow  the  statutes  in  prtK 
ceedlnga  culminating  in  tbe  deed.— Pdton  t. 
Muntxing.  131  P.  &l. 

(C)  AetloBS  to  CoBllrm  or  Trj  Title. 

1790  (Colo.App.)  In  an  action  te  quiet  title 
to  land  as  against  a  tax  deed,  void  on  its  face, 
a  stipulation  that  tbe  treasurer  mlgbt  compute 
the  taxes  and  interest,  and  that  the  amount 
should  t>e  inserted  in  tbe  judgment,  converted 
the  action  into  one  to  recover  land  sold  for 
taxes,  anthorized  ^  Rev.  St  1908,  |  6733.— 
Empire  Ranch  ft  Cattle  Co.  v.  Lumellus,  131 
P.  796. 

1796  (Kan.)  Defendant  In  foreclosure,  who 
claims  title  and  seeks  to  set  aside  a  tax  deed 
and  conveyances  thereunder,  must  show  some 
title  or  interest  in  the  land.— Dyer  v.  Marriott, 
181  P.  1185. 

1799  (Colo.App.)  A  statutory  action  to  quiet 
title,  authorized  by .  Mills'  Ann.  Code,  }  255, 
may  be  maintained  to  set  aside  a  tax  deed  void 
on  its  face.— Empire  Ranch  ft  Cattle  Go.  v.  Wil- 
son.  131  P.  779. 

1805  (ColoJLpp.)  A  tax  deed,  void  on  Its 
face,  is  not  sufficient  on  which  to  base  a  defense 
of  limitations,  under  Rev.  St  1908,  I  S733,  pro- 
viding that  no  action  for  land  sold  for  taxes 
shall  llci  unless  bronght  within  five  years  after 
the  execution  and  deliveir  of  the  tax  deed.— 
Empire  Ranch  &  Cattle  Go.  v.  Howell,  131  P. 
798. 

8  810  (Colo.App.)  In  a  suit  to  try  title 
against  a  claimant  under  a  tax  deed,  evidence 


held  to  support  a  finding  that  tbe  notice  and 
lists  were  advertised  in  the  manner  and  for 
the  length  of  time  prescribed  by  law.— Pelton  v. 
Muntzing,  131  P.  Wl. 

Where  plaintiff  in  a  suit  to  quiet  title  against 
a  tax  deed  under  which  defenoant  claimed,  did 
not  introdoce  a  nibaeqnent  tax  deed  as  a  monl- 
uuait  of  title,  and  It  appeared  that  two  other 
subsequent  tax  sales  had  been  redeemed  by 
plsiatilTB  predecessor,  plaintiff  could  not  re- 
cover on  the  tbeoxy  that  three  subsequent  tax 
sales  had  rendered  defendut'a  tax  title  void. 
—Id. 

i  813  (Oolo.App.)  In  a  statutory  action  to  re- 
cover possession  of  land  sold  for  tiaxeB,  defend- 
ant having  pleaded  a  general  draial,  where  a 
county  oonrt  decree  sustaining  the  tax  title 
waa  not  referred  to  In  the  pleadings,  a  judg- 
ment for  plaintiff  should  have  been  Omited  to  a 
statement  that  the  county  court  decree  should 
have  no  force  against  plaintifTs  titie,  and  it  was 
error  to  denes  that  it  waa  Toid.r-BD»lxe  Ranch 
ft  Cattle  Go.  v.  Lnmelina,  131  P.  79a 

S8I3  (Colo^pp.)  Where  def«dant  in  an  ac- 
tion to  recover  land  sold  for  taxes,  Introduced 
void  county  court  decrees  quieting  its  titie, 
withoat  pleading  than,  tbe  eonrfa  Judgment 
should  have  been  limited  to  a  determination 
that  tbe  decrees  were  ineffective  as  to  plaintiff's 
title,  and  should  not  have  set  them  aside.— Em- 
pire Ranch  ft  Cattie  Co.  v.  Farmer,  181  P.  789. 

TEACHERS. 

See  Schools  and  School  Districts,  |  144 

TELEGRAPHS  AND  TELEPHONES. 

See  RaUroads,  |i  217,  226. 

L  ESTABXjmHMKITAIOHSTBirOTIOM, 
AHD  MAIMTENAMOE. 

I  15  (Kan.)  A  telephone  company  selling  to 
another  the  right  to  maintain  a  wire  on  its 
poles  Is  liable  for  injury  to  the  employ^  of  the 
other  company  free  &om  fault  by  failure  of  the 
owning  company  to  use  reasonable  diligence  In 
maintaining  its  poles.— Aaron  v.  Missouri  ft  K. 
Telephone  Co.,  131  P.  582. 

Where  a  telephone  company  sells  to  another 
the  right  to  maintain  a  wire  upon  its  poles, 
and  has  stripped  its  wires  from  the  old  poles  to 
install  new  ones,  and  an  employ^  of  the  leas- 
ing company  is  killed  while  removing  the  re- 
maining  wire  by  the  breaking  of  a  pole,  tbe 
owning  company  is  not  relieved  from  liability 
because  it  was  replacing  tbe  old  poles.— Id. 

Where  a  telephone  company  sells  the  right  to 
use  Its  poles  to  another,  and  while  changing 
its  poles  an  employ^  of  the  teasing  company  is 
injured  by  tbe  fall  of  a  pole,  a  warning  to  him 
to  be  careful  Is  not  necessarily  sufficient  to 
relieve  the  owning  company  from  further  xe- 
iponsibility.— Id. 

Where  a  tel^hone  company  sold  the  right  to 
another  to  use  its  ^oles,  and  en  employe  of 
the  leasing  company  is  injured  by  a  fall  of  one 
of  the  poles,  the  owning  company  ia  not  ex- 
empt from  liability  on  the  ground  that  tbe  em- 
[4oy4  was  bound  at  his  peril  to  ascertain  the 
condition  of  the  pole.— Id. 

n.  BEOTn.ATlON   AND.  OPERATION. 

1 51  (Wash.)  Whether  the  sendee  of  a  tele- 
gram should,  in  the  exercise  ol  ordinary  care, 
have  been  misled  by  an  error  in  quoting  tbe 
price  of  a  commodity  should  be  determined  upon 
the  principles  applying  to  contributory  negli- 
gence.—Henry  V.  Western  Union  Telegraph 
Co.,  131  P.  812. 

166  (Wkish.)  Where  a  telegram  sent  by  an 
agent  to  bis  principal  erroneously  stated  that 
sheep  could  be  purchased  for  (4.20  instead  of 
$4.70,  causing  the  principal  to  order  them  to 
be  pnrdiased,  evidence  held  to  sustain  a  finding 
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that  the  princinal  was  not  negligent  Id  not  dl»- 
covering  the  oiacrepancy  in  price. — Henry  t. 
Western  Union  Telegraph  Co.,  131  P.  812. 

Evidence,  in  an  action  against  a  telegraph 
company  for  damages  for  misstating  in  a  mes* 
sage  the  price  at  which  plaintiffs  agent  could 
purchase  sheep  at  D.,  held  to  sustain  a  finding 
that  the  market  price  at  D.  at  the  time  was 
$4^  a  hundredweight— Id. 

1 70  (Waah.)  A  sendee's  measure  of  damages 
for  the  negligent  transmission  of  a  telegram  to 
him  by  hia  agent  to  buy  abeep,  that  they  could 
be  parcfaased  for  $4.70, '  so  as  to  read  ^.20, 
causing  sendee  to  toiler  them  to  be  bought  was 
the  excess  of  the  price  ytaid,  because  of  such  er- 
ror, over  the  market  price  at  the  time  and  place 
of  delivery,  plus  the  cost  of  the  message. — 
Henry  v.  Western  Union  Telegraph  Co.,  131 
P.  812. 

TENANCY  IN  COMMON. 

n.  mTTTAI.  BIGHTS.  HVTIBB,  AHD 
XJABZLITIES  OF  OOTEHAlTn. 

i  IS  (CaL)  Where  a  land  company  and  the 
puTchaaers  of  parcels  of  land  from  it  were  ten- 
ants in  common  of  water,  and  the  company  oc- 
cupied, as  to  the  purchasers,  the  relation  of 
trustee  of  the  water  right,  the  mere  fact  that 
the  ccmpany  took  possession  of  water  rights 
owned  by  another  corporation  and  acquired  ti- 
tle to  same  by  adverse  possession  as  against  the 
corporation  did  not  divest  the  purchasers  of 
thebr  title  in  the  water  right— Copeland  T.  Fair^ 
view  Land  ft  Water  Co.,  131  P.  119. 

That  a  company,  which  was  a  tenant  In  com- 
mon of  the  water  right  with  purchasers  of  land 
from  it  and  occupied  towajd  them  the  position 
of  tmstee,  imposed  a  cha^  upon  tiiem  for  wa- 
ter did  not  make  Its  possession  of  the  water 
right  adverse,  where  the  original  sale  agree- 
ment imposed  upon  the  purchasers  a  du^  to 
pay  a  part  of  the  expenses  of  repair  and  die- 
tributlcai,  and  tiie  circumstances  under  which 
the  chaise  was  made  were  audi  that  they  conld 
reasonably  presume  that  It  represented  merely 
their  share  of  the  expenses. — Id. 

{20  jiWash.)  Where  plaintiff's  cotenant  had 
possession  of  the  property  and  let  plaintiff  be- 
lieve that  he  would  pay  the  taxes  as  previously 
don^  upon  which  assurance  plaintiff  relied, 
auch  cotenant  was  plaintitTs  agent  for  the  pur- 
pose of  paying  taxes. — Dahlstrum  v.  Beard 
Fruit  Co.,  131  P.  450. 

If  plaintiff's  cotenant,  who  was  her  agent 
for  paying  taxes,  wrongfully,  without  plaintiff's 
knowledge,  permitted  them  to  become  delin- 
quent and  had  the  land  pardiased  tor  himself, 
plaintiff  could  recover  a  half  interest  in  the 
tract  so  purchased.— Id. 

1 37  (Wash.)  Although  oae  tenant  may  sell 
his  interest  without  informing  his  cotenant  of 
matters  which  he  might  ascertain  for  bimseLL 
yet,  where  they  both  deal  jointly  In  a  sale  of 
their  interests  as  a  whole,  any  secret  considera- 
tion received  by  one  must  be  accounted  for  to 
the  other;  the  relation  being  confidential,  if 
not  fidttciai7.— Briggle  v.  Cox,  131  P.  209. 

TENDER. 

See  Chattel  Mortgages,  |  239;  Quieting  Title. 
S  14 ;  Vendor  and  Purchaser,  |!  148.  323. 

S4  (Kan.)  Tender  is  unnecessary  when  its 
P^Sfil  '■'i^^- — Smethera  v.  Lmdsay,  131 

I  14  (Kan.)  Where  a  larger  sum  than  that 
tendered  is  in  good  faith  claimed  to  be  due,  the 
tender  Is  ineffectual  if  its  acceptance  involves 
the  admisdon  that  no  more  is  due.— Smith  v. 
School  Dist.  No.  64^  of  Marlon  Gountr,  131  P. 
557. 

TICKETS. 

See  Carriers,  IS  256.  SSa 


TIDE  LANDS. 

See  Municipal  Corporations,  |  7. 

TIMBER. 

See  Log*  and  hoggjtng. 

TIME. 

See  Appeal  and  Error,  J|  S3S,  623-627,  766: 
Bills  and  Notes,  f  166;  Criminal  Law,  | 
1069;  Exceptions,  Bill  of;  Mortgages,  i 
460. 

i  9  (ColcApp.)  An  affidavit  of  a  county  treas- 
urer averring  the  posting  of  notice  of  aale  for 
delinquent  taxes  on  September  6,  1891,  and 
that  the  notice  of  sale  and  delinquent  tax  list 
remained  posted  for  four  weeks  next  preceding 
the  commencement  of  sale  on  OcttAwr  6th, 
shows  conmliance  with  Mills'  Ann.  St.  1  3883 
requiring  four  weeks'  pnblicatloa,  since  exclud- 
ing Sunday,  September  6th,  by  also  exclud- 
ing September  7th  and  including  October  5th, 
or  by'  including  September  7th  and  excludios 
October  5th,  there  would  still  be  28  ^ub.— 
Pelton  T.  Muntzing,  131  P.  281. 

In  making  the  computation  of  time  It  la 

S roper  to  include  the  first  day  and  exclude  the 
ist  or  exclude  the  ^rst  and  include  the  last 
-Id. 

i  10  (CaLApp.)  Under  Code  Civ.  Proc  i  859, 
where  the  last  day  of  a  period  of  ten  days  after 
notice  of  entry  of  justice's  judgment  was  Sun- 
day, an  application  to  open  the  default  could 
be  made  the  foUowIng  day. — Townsend  t.  Pax- 
ker,  131  P.  766. 

$  1 1  (Okl.Cr.App.)  A  day,  In  legal  conaid^a- 
tion,  is  punctum  temporis ;  fractions  of  a  day 
under  the  express  provision  of  Comp.  Tjawa 
1909,  I  2962,  being  usregarded  in  computations 
which  include  more  than  one  day  and  involve 
no  question  of  priority.— Franklin  t.  State,  131 
P.  183. 

TITLE. 

See  Adverse  Possession ;  Descent  and  Distrib- 
ution, I  75 ;  Easements,  8  6 ;  Eljectment ; 
Eminent  Domain,  J  244 ;  Executors  and  Ad- 
ministrators. 8  66;  Navigable  Waters,  H 
36,  37:  Quieting  TiUe;  Sales,  i  135:  Stat- 
utes, ii  107,  211;  Taxation,  tt  749-813: 
Vendor  and  Purchaser,  |  138;  Waters  and 
Water  Courses,  S  153. 

TORTS. 

See  Coanties,  f  146 ;  Damages ;  False  Impris- 
onment; Fraud;  Highways,  |  187;  Injunc- 
tion, S  261;  Libel  and  Slander;  Limitation 
of  Actions,  I  55;  Malicious  Prosecution; 
Msster  and  Servant,  81  88-330;  Munidpal 
Corporations,  K  741-821:  Negligence;  Nui- 
sance ;  Rape,  |8  66,  66 ;  Telegraphs  and  Tel- 
ephones, I  16;  Trespass;  Trover  and  Con- 
version. 

122  (Wash.)  A  recovery  ma;  be  had  against 
all  joint  tort-feasors  jointly^  or  against  a  num- 
ber less  than  the  whole.— -Thoresen  t.  SL  Paul 
ft  Tacoma  Lumber  Co.,  131  P.  64B. 

TOWNS 

See  Evidence,  8  82;  Highwa7a>  I  187;  Munic- 
ipal Corporations. 

m.  PBOPEBTT.  OOMTBAOTS.  AlfD 
Lt&BtUTIBS. 

8  45  (Okl.)  A  tovrnabip  is  not  liable  in  a  civil 
action  for  damages  for  the  neglect  of  its  offi- 
cers in  performinj;,  or  failing  to  perform,  an  of- 
ficial duty.— Howard  T.  Rose  Tp.,  Payne  County, 
131  P.  vSSt 
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TRADE-MARKS  AND  TRADE-NAMES. 

I.  MABKS  Airo  NAMES  SUBJECTS  OF 
OWNERSHIP. 

I  3  (CaL)  Under  Civ.  Code,  §  991,  held  tbat 
the  name  "Ijob  Angeles  Van,  Track  &  Storage 
Company"  could  not  be  the  subject  of  exclusire 
trade-mark,  einee  it  referred  to  the  deKription 
of  the  business.— Dimiton  T.  I^M  Angeles  Van 
&  Storage  Co.,  181  P.  115. 

19  (GaL)  Under  Civ.  Code,  S  991,  held,  that 
the  name  "Los  Angeles  Van,  Truck  &  Storage 
Company"  conld  not  be  the  subject  of  exclusive 
trade-mark,  since  it  referred  to  the  place  where 
the  business  was  carried  on.— Dunston  v.  Los 
Angeles  Van  &  Storage  Co..  131  P.  116. 

IT.  XHTBINOEIISNT  AND  UNFAIB 
OOMFETITION. 
(B)  Wbat  OotDpetitlon  Vnlawtml. 

I  70  (Cal.)  In  the  interest  of  fair  trade  deal- 
ing, courts  of  equity  will  protect  the  one  who 
has  been  first  in  the  field  doing  business  under 
a  given  name,  to  the  extent  of  making  competi- 
tors use  reasonable  precautions  to  prevent  de- 
ceit and  fraud  upon  such  business  and  upon 
the  public ;  but,  where  there  ia  no  fraud,  no  re- 
11^  can  be  granted.— Dunston  T.  Lm  Angeles 
Van  &  Storage  Ca.  131  P.  110. 

(O)  Actions. 

192  (CaL)  In  an  action  to  enjoin  alleged  un- 
fair trade  dealing  with  respect  to  a  business 
name,  fraud  will  not  be  presumed,  but  must  be 
pleaded  and  shown.— 'Dimston  v.  Lot  Angeles 
Van  ft  Storage  Cow,  181  P.  115. 

TRANSCRIPTS. 

Bee  Appeal  and  Error,  S|  611-702. 

TREES. 

See  Hunidpal  OorpoiationB,  8S  663,  689. 

TRESPASS. 

See  Animals,  S  100;  False  Imprisonment; 
Bailroads,  {  3S9. 

I.  ACTS  CONSTITUTINO  TRESPASS 
AND  XJABILITT  THEBEFOK. 

i  19  (Colo.)  A  person  has  no  right  to  enter 
and  search  another's  home,  and  seize,  carry 
away,  or  destroy  his  proper^  without  proceed- 
ing accordlox  to  the  law  ox  the  land.— Wolfe 
T.  Abbott,  ISl  P.  886. 

H.  ACTIONS. 

(O  ETideBee. 

1 45  (Wash.)  In  an  action  for  damages  for 
cutting  and  removii^  timber  from  plaintiffs' 
land,  a  question  as  to  what  timber  of  a  certain 

Siiality  was  selling  for  In  the  market  at  the 
me  of  the  trespass  was  competent.— Hertzog 
T.  Star  Logging  Co.,  131  P.  806. 

1 46  (Wash.)  Evidence,  in  an  action  for  dam- 
ages to  timber  by  trespass,  held  to  sustain  a 
finding  for  plaintiffs  as  to  tae  value  of  the  tim- 
ber taken.— Hertsog  v.  Star  Logging  Co.,  131  P. 
806. 

Evidence,  in  an  action  for  damages  from 
trespass,  held  to  sustain  a  finding  for  plaintiffs 
to'  the  amount  expended  by  them  in  removing 
brush  left  on  the  land  by  defendant  after  the 
tzespaas.- Id. 

TRIAL 

See  Bankruptcy,  8  304;  Banks  and  Banking, 
{  21;  Bills  and  Notes,  J  539;  Boundaries,  i 
41;  Brokers.  §  88;  Cfarriers,  S§  320,  348, 
883,  384;  Continuance;  Contracts,  M  91, 
176;  Costs:  Criminal  Law.  U  622-874; 
Damages,  |       ;  Evidence,  U  64,  604 ;  Ex- 


ceptions, Bill  of:  Executors  and  Administsa- 
tors,  I  880:  Explosives;  Factors;  Homi- 
cide, »  288,  308;  HospiUla,  S  8;  Insnr' 
ance,  {{  068,  825 ;  Jury ;  Malicious  Prose- 
cution, i§  71,  72;  Master  and  Servant,  ^8 
18.  286-^ ;  Municipal  Corporations,  |S  IW, 
821;  Navigable  Waters,  §  39;  Negligence,  | 
136;  New  Trial;  Balmtads,  I  446;  Bape. 
I  66;  Stipulations;  Street  Railroads,  |  117; 
Trover  and  Conversion,  I  66;  Venue ;  Waters 
and  Water  Courses,  I  263;  Witoesses,  |  79; 
Work  and  Labor,  1  30. 

n.  DOCKETS,  LISTS,  AND  OAIXN- 
DAB8. 

S  13  (N.M.)  As  used  in  Laws  1909,  c.  36.  S 
12j  providing  that  an  action  for  removal  of  an 
officer  must  be  "Immediately  set  down  for  tri- 
al," the  words  quoted  secure  merely  to  the  pub- 
lic and  the  defendant  a  preference  of  right  of 
trial  over  other  cases.— State  v.  Medler,  ISI  P. 
976. 

m.  COURSE  AND  CONDUCT  OF 
TBIAX.  nr  GBNERAI.. 

1 25  (Wyo.)  In  an  action  by  factors  for  ad- 
vances, where  defendant  counterclaimed  for  loss 
occasioned  \ty  their  failure  to  sell  at  the  market 
price,  the  counterclaim  being  in  the  nature  of  a 

§lea  of  confession  and  avoidance  casts  the  bur- 
en  of  proof  on  defendant,  and  lie  is  entitled  to 
open  and  close. — Justice  v.  Brock,  131  P.  38. 

S  29  (Colo.App.)  Trial  court's  action  in 
charging  witnesses  with  perjury  and  ordering 
them  to  be  placed  under  hood  to  await  the 
action  of  the  district  attorney  heM  reversible 
error,  although  not  in  the  presence  of  the  jury. 
— Hii  V.  Sullivan,  131  P.  1040. 

nr.  RECEPTION  or  evxdenob. 

<■)  Order  of  Proof,  Rebnttid*  mmA  Ra> 
ovenlnv  Omm. 

1 63  (Or.)  In  an  action  by  an  injured  servant, 
testimony  by  another  witness  as  to  the  condi- 
tion of  the  same  machine  when  he  worked  with 
it  held  properly  admitted  over  an  objection  that 
it  was  not  rebuttal ;  it  appearing  tbat  tiie  wit- 
ness was  not  present  when  plaintiff  closed  his 
case.- Marien  v.  M.  J.  Walsh  ft  Co.,  131  P. 
605. 

S  66  (Cal.)  An  application  to  reopen  the  case 
for  the  introduction  of  further  evidence  was 
addressed  to  the  court's  discretion. — In  re  Co- 
bum,  131  P.  3S2. 

<G)  Objoetloas*  Hotlana  to  StrUco  Ont,  uA 
ElxaepttOBS. 

i  84  (CaLApp.)  Where  expert  testimony  was 
objected  to  on  the  ground  tbat  no  foundation 
had  been  laid  and  that  it  was  immaterial,  ir- 
relevant, and  incompetent,  but  no  objection  was 
made  to  the  competency  of  the  witness,  his 
qualifications  to  testify  as  an  expert  were 
conceded. — Reardon  t.  Richmond  Iiand  Go.,  181 
P.  894. 

195  (Wash.)  A  general  objection  by  merely 
moving  to  strike  an  answer  to  a  question  would 
not  reach  an  idijection.  that  the  answer  was 
not  responslTe.— Hertsog  v.  Star  Logging  Co., 
131  P.  806. 

VI.  TAKING  CASE  OR  QUESTION 
FROMJURT, 

(A)  Q«MUoms  Of  I>«w  or  of  Faat  In  Gea- 
•ral. 

1 139  (Okl.)  A  verdict  should  he  directed 
omy  when  the  facts  are  such  that  all  reaB(Hi- 
able  men  must  draw  the  same  conclusion  from 
them.— Continental  Casualty  Co.  v.  Oweo,  131 
P.  1084. 

S  139  (Wash.)  The  test  of  whether  a  question 
is  for  the  jury  or  for  the  court,  as  a  matter  of 
law,  is  whether  the  minds  of  reasonable  men 
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would  diffcr  thereon.— woipen  y.  City  of  8po- 
kanr,  IBl  P.  230. 

I  140  (Colo.)  The  credibility  of  a  boy  nnder 
10  yeara  of  agt  an  a  witness  and  the  weight  to 
be  given  to  his  testimony,  in  view  of  bis  age, 
are  for  the  jnry.—Oity  of  Victor  v.  Smilanich, 
131  P.  392. 

I  140  (Wa8h.)Tbe  credibility  of  witnesses  la 
for  the  jury.~Tb(veaen  t.  St  Paul  &  Tacoma 
Lumber  Co.,  131  P.  646. 

{  142  (Or.)  Where  more  than  one  inference 
may  be  legitimately  drawn  from  tbe  evidence, 
one  favorible  and  tbe  other  unfavorable  to  the 
defendant,  there  ia  a  qnestloii  for  the  Jury. — 
Devroe  v.  Portland  Ry..  Light  ft  Power  Co.,  131 
P.  304.  . 

S  142  (Wash.)  The  inferences  to  be  drawn 
from  the  testunony  are  for  the  inry. — Tboresen 
V.  St.  Paul  &  Tacoma  Lnmber  Co.,  131  P.  645. 

{  143  (Colo.)  Where  circumstantial  evidence  is 
of  a  nature  from  which  it  can  be  reasonably  in- 
ferred that  it  contradicts  direct  testimony,  the 
jnty  must  determine  the  weight  thereof.— -City 
of  Victor  T.  Sokilanich,  181  P.  392. 

Where  circumstantial  evidence  contradlctinR 
direct  testimony  is  of  aaffident  strength  to  jus- 
tify  a  reasonable  inference  by  reasonable  men 
that  the  fact  in  dispute  is  established  thereby, 
the  question  must  be  submitted  to  the  jury. — Id. 

(B)  Demvrrw  to  Bvidemeci 

1 150  (Or.)  Motions  for  a  judgment  of  non- 
suit and  for  a  directed  verdict  in  defendant's 
^Tor  are  tantamount  to  demurrers  to  tbe  evi- 
denee,  and.  tbe  same  rule  for  determining  tbe 
anfficMncy  of  the  teatimonr  la  Mplieable  to  each. 
— Somnaon  v.  Smith,  181  P.  lOSS. 

(C)  DlamlBaal  or  Soaaalt. 

1 165  (CjaLApp.)  On  motion  for  nonsuit  in 
an  action  brought  by  the  assignee  of  a  claim 
due  a  corporation,  the  assignment  having  been 
admitted  in  evidence  subject  to  be  stricken  out 
later  as  incompetent,  it  mast  be  considered  by 
the  court  and  assDmed  to  be  true,  where  no  mo- 
tion to  strike  out  was  made.— leitch  v.  Marx, 
131  P.  828. 

On  motion  for  nonsuit  the  question  of  the 
credibility  of  witnesses  does  not  arise,  but  the 
testimony  in  favor  of  plaintiff  is  assumed  as 
true;  consequently  testimony  by  a  plaintifT. 
who  WW  the  aaalsnee  of  a  claim  doe  a  corpo- 
ration, as  to  the  validity  of  the  asaignmoit  must 
be  accepted  as  true.— Id. 

(D)  Dlr«ctlom  of  Terdlet. 

S  169  (Wash.)  Where  the  court  mast  say,  as  a 
matter  of  law,  that  no  recoveiy  can  be  had 
under  any  reasonable  view  of  the  evidence,  a 
verdict  for  defendant  will  be  directed.-^enseu 
v.  T.  H.  Williams  Co.,  131  P.  204. 

VH.  nSTBUOTIONS  TO  JUBT. 

(A)  n*Tlae«  •t  Conrt  asA  Jnjr  Im  Q«m- 
eral. 

1 191  (ColaApp.)  An  instruction  aasuming 
facts  within  the  exclusive  province  of  the  jury 
is  properly  refused.— Finding  v.  Gltzen,  131  P. 
1042. 

S  191  (Wash.)  Where  tbe  sole  issue  was 
whether  defendant's  automobile  struck  plain- 
tiff, an  Instruction  which  assumed  that  plain- 
tiff was  standing  at  a  street  intersection,  where- 
as evidence  showed  him  to  t>e  three  or  four 
feet  from  it,  Held  not  erroneous,  though  tbe 
city  ordinance  prescribed  a  different  speed  lim- 
it at  street  intersections.— Heatb  v.  Seattle  Tax- 
icab  Co.,  131  P.  843. 

{  194  (Wash.)  A  requested  instructioD,  that 
one  injured  from  lumber  falling  from  a  tram 
car  could  not  recover  if  he  was  apprised  of  the 
approach  of  tbe  car  in  time  to  avoid  injury 
therefrom  and  could  have  avoided  it,  waa  prop- 
erly refused,  where  the  evidence  made  it  a  jury 
question  whether  tbe  injured  person  waa  n«g-. 
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llgent  in  trying  to  stop  the  car.— Tboresen  t. 
St  Paol  ft  Tacoma  Lumber  Co.,  131  P.  0iS. 

(B)  Keoeaaitr  mmA  8n1>|Mt-Matter. 

I  203  (Idaho)  That  instmctinis  state  the  law 
applicable  to  opposite  theories  of  the  case  does 
not  render  them  erroneous,  where  there  Is  any 
evidence  whidi  would  justify  the  jury  in  adopt- 
ing the  theory  advanced  by  either  instruction.— 
Keim  v.  Gilmore  &  P.  R.  Co.,  131  P.  666. 

1219  (CaLApp.)  FaUure  to  define  the  word 
"preponderance"  is  not  ol  itself  prejudicial  er- 
ror—Franklin T.  Visalia  Electric  R.  Co.,  181 
P.  776. 

(C)  Form,  Re^vliltea,  aad  ■«M«l«aey'> 

1229  (O>lo.)  In  an  actlcn  against  a  streat 
railway  for  wrongful  death,  wb«re  thm  waa 
considerable  confusion,  as  plaintiff  rdlsd  os 
two  causes  of  action,  the  giving  of  Instnietioiis 
directing  that  under  certain  dnnmstancea  vei^ 
diet  should  be  for  defendant  although  to  a«ne 
extent  a  repetition,  held  not  Teveraible  error.— 
Liutz  V.  Denver  City  Tramway  Co.,  131  P.  258. 

1234  (Utah)  Where  dafoidant  by  counter- 
claim set  up  the  conversion  of  scrap  iron,  aa 
instruction  held  Improper  in  coating  upon  plain- 
tiff tbe  burden  of  proof.— Utah  Foundry  ft  Ma- 
chine Co.  V.  Utah  Gas  ft  Coke  Co^-lSlP.  U73. 

CD)  Applloabllltr  to  Pleadinsa  aa<  Brl* 
denee. 

1251  (CaLApp.)  Where,  In  an  employt's  ac- 
tion for  injuries,  no  issue  of  assumed  risk  is 
raised  by  the  pleadings  or  evidence,  tnstraetioiis 
on  assumed  risk  are  properly  refused.— Campbell 
V.  Southern  Pac.  Ry.  Co.,  131  P.  80. 

{252  (Cal.App.)  In  an  action  for  injuries  to 
a  street  car  passenger  by  the  sudden  starting  of 
tbe  car  while  she  was  alighting,  a  requited 
charge  on  the  contributory  negligence  of  plain- 
tiff's husband,  who  was  with  ber,  was  not  ap- 
plicable where  the  evidence  merely  showed  that 
no  employ^  was  on  tbe  sronnd  to  assist  ladies 
to  alight  which  the  husband  observed  without 
himself  assisting  bis  wife.— Franldin  t.  Visalia 
Klectric  R.  Co.,  131  P.  776. 

1 252  (Colo.App.)  Where,  in  an  action  for 
injuries  to  an  employ^  there  is  no  evidence  of 
contributory  negligence,  the  employer  ia  not 
entitled  to  an  instruction  on  that  question^ 
Finding  v.  Gitseu,  131  P.  1042. 

I  252  (Wash.)  In  an  action  for  injuries  to  an 
employ^  pushed  from  the  footboard  of  a  dinkey 
engine,  an  instruction  heli  erroneous  as  submit- 
ting an  issue  not  justified  by  the  evidence.— 
UasteUi  v.  Henry,  131  P.  643. 

It  is  error  to  submit  a  vital  issue  to  the  jury 
when  there  is  no  evidence  pertaining  thereto 
and  a  specific  request  baa  been  made  to  with- 
draw it  from  tbe  jury.— Id. 

{  252  (Wash.)  An  instruction,  tiut  U  tbe  jurr 
should  find  from  the  evidence  that  defendant 
was  negligent  in  any  one  of  tbe  "three  particu- 
lars" previously  mentioned  in  another  instmc 
tion,  and  that  such  negligrace  was  the  proxi- 
mate cause  of  plaintiira  injory,  they  snould 
find  for  plaintiff,  was  proper.— Wainwrigjit  t. 
United  SUtes  Lumber  Co.,  131  P.  820. 

1252  (Wyo.)  In  an  action  by  bctors  for  ad- 
vances where  defendant  set  up  a  loss  occasioned 
by  plaintiffs'  failure  to  sdl  at  the  market  price* 
where  there  was  no  evidence  of  any  bad  faith 
on  the  part  of  the  factors,  an  instruction  that 
in  considering  whether  any  latitude  was  ^ven 
them  in  handling  tbe  consignment  the  juiy 
should  consider  their  good  faith,  is  improper. — 
Justice  T.  Brock,  131  P.  SS. 

(K)  Heanests  or  Praren. 

1 256  (Or.)  In  an  action  against  a  street  tail- 
way  company  for  the  wrongful  death  of  a  pas- 
senger, where  the  court  at  tbe  request  ot  the 
defendant  instructed  the  jury  that  they  could 
not  find  for  plaintUE^  unlets  A*  aeddoit  ha^ 
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p«ned  aa  allied  In  the  complBint,  that  Instruc- 
tion is  snfficient,  in  the  absence  of  a  request  for 
a  more  apecific  iutmction. — Deyroe  t.  Portland 
Ky..  Light  &  Power  Co„  ISl  P.  80L 

1260.  Reqneated  Instmctioni  covered  hj  tsir 
structions  given  were  proper)^  retaaed. 
-iCa\.  App.)  Franklin  t.  Vlaalla  Electric  B. 
Co..  131  P.  776; 

(Mont)  Blavstein  T.  Plncoa*  181  P.  1064. 

f26D.  It  is  not  error  to  refnae  Inatmetlona 
which  are  aabstantiallr  covered  by  the  Instrae- 
tlons  given. 

-(Colo.  App.)  rinding  v.  Gltzen,  131  P.  1M2; 

(Idaho)  Bresheara  v.  Callender,  131  P.  15. 

S  260  (Or.)  In  an  action  against  a  street  car 
company  for  the  wrongful  death  of  a  passenger, 
the  refusal  of  an  instruction  AeU  proper,  being 
covered  by  those  given.— Devroe  v.  Portland  Ey., 
Li?bt  &  Power  Co.,  131  P.  304. 

{260  (Or.)  In  an  action  for  injuries  to  a 
street  car  passenger  while  attempting  to  alight, 
instructions  requested  aa  to  plaintiff's  obliga- 
tion to  prove  her  case  by  a  preponderance  at 
the  evidoice.  etc..  held  covered  by  inatrnetions 
riven.— Onild  T.  Portland  By.,  Light  St  Power 

Co..  181  P.  sia 

1 260  (Or.)  Beqaested  instmctlon  as  to  knowl- 
edge of  a  paper  or  release  signed  by  one  who 
had  an  opp(»tnnity  to  read  it  held  covered  by 
the  general  instmctlon  given,  so  that  its  refusal 
was  not  error.- Foster  v.  Univeraity  Lumber  & 
Shingle  Co.,  131  P.  780. 

9260  (Wash.)  It  is  not  necessary  to  give  a 
request  to  charge  in  the  form  requested,  or  at 
all,  if  the  subject  is  amply  coveied.~Wain- 
wright  T.  United  States  Lumber  Co.,  181  P. 
820: 

1261  (OoloJlpp.)  It  is  not  error  to  refuse 
an  instniction  misstating  the  law  or  failing 
to  properly  define  the  law  as  applicable  to  the 
snbject-matter  of  the  Instmction^^ndlnc  t. 
Gitzen.  181  P.  1042. 

,  S26I  (Mont)  Requested  instructions  framed 
en  an  erroneous  theory  or  inaccurate  In  phrase- 
ology were  properly  refused. — Blanstein  v. 
Pincus,  131  P.  1064. 

I  261  (Okl.)  In  an  action  on  an  accident  in- 
surance policy,  "a  requested  instruction  rela- 
tive to  the  statements  made  by  insured  in  hia 
application,  correct  onty  in  part,  hM  proiierly 
refused.— Gontinental  Casnalty  Co.  t.  Owen, 
131  P.  1084. 

(G)  Conatritfltloa  mnd  Opermtlon. 

1 295  (Idaho)  That  an  instruction  does  not 
state  alt  the  law  applicable  is  not  ground  for 
reversal,  where  the  iiii8tru<^on8  aa  a  whole  state 
all  the  law  applicable  to  the  case  and  the  jury, 
considerinK  the  instructions  as  a  whole,  could 
not  have  been  misled. — Breshears  v.  Callender, 
131  P.  15. 

1 295  (Or.)  An  instruction  that  a  master's  du- 
ty as  to  a  Beasonably  safe  place  and  araliances 
for  work  is  neater  than  -that  required  of  the 

servant,  and  ne  may  be  chargeable  in  certain 
circumstances  with  negligence  in  this  respect 
in  failing  to  ascertain  a  danger  where  a  aervant 
would  not,  held  not  objectionable  when  taken  in 
connection  with  the  entire  charge.— Foster  T. 
University  Lumber  Ss  Shingle  Co.,  131  P.  736. 

1 295  (Wash.)  In  considerins  the  sufficiency 
of  a  particular  instruction,  the  entire  charge 
teust  be  considered. — Independent  Asphalt  Pav- 
ing Co.  V.  Hein,  131  P.  47L 

1 296  (Wash.)  An  instr action  that  it  defend- 
ant's driver  was  acquitted  of  the  charge  of  hav- 
ing driven  a  taxicab  into  plaintiff  he  cuuld  not 
be  again  prosecuted  for  the  same  offense  held 
harmless,  though  reference  to  a  second  prosecu- 
tion was  tmneeessazTi  where  the  same  instruc- 
tion stated  that  such  acquittal  or  nonacquittal 
was  immaterial  to  the  case  at  bar.— Heath  v. 
Seattle  Taxicab  Co.,  131  P.  84.^. 


Vm.  CUSTODT,  COKDUCT,  Am  DB- 
LXBERATIOHS  OF  JTTRY. 

4306  (Waah.)  A  verdict  must  be  based  on  the 
deuce,  and  the  Jorr  may  not  indulge  In  ocm- 
jectote.— BasteUl  v.  Henty,  131  P.  648. 

IZ.  VEBDIOT. 
(A)  Ctem«i«l  Veifdlct. 

1 323  (Idaho)  An  objection  that  a  verdict  not 
agreed  to  by  the  entire  Jury  is  not  signed  by 
each  juror  agreeing  to  same,  as  required  by 
Rev.  Codes,  §  4894,  is  waived,  where  the  jury 
is  polled  in  open  court,  and  no  objection  is  taken 
to  the  form  of  the  verdict,  and  no  request  is 
made  to  have  it  signed  by  the  Juiots  agreeing 
to  it— Keim  t.  Gilmore  ft  P.  B.  Co.,  181  P. 
656. 

1 333  (Idaho)  A  verdict  for  more  than  prayed 
for  is  not  fatally  defective  where  It  doea  not 
exceed  the  sum  prayed  for  and  interest,  or 
where  it  exceeds  this  amount  but  is  sustained  by 
the  evidence;  Rev.  Codes,  f  4229,  authorizing 
amendment  of  prayer  to  conform  to  tiie  verdict 
— Unfried  v.  libert,  131  P.  660. 

5337  (Mont.)  A  verdict  is  contrary  to  law 
when  the  condition  of  the  evidence  is  such  that 
the  jury  may  not  find  otherwise  than  in  accord- 
ance with  the  theory  of  the  instructiaia  and 
yet  have  ventured  to  do  so.— Prevlsich  v.  Butte 
Electric  Ry.  Co.,  131  P.  25. 

S343  (Kan.)  Where  there  la  obscurity  as  to 
the  kind  of  damages  included  in  the  general  ver- 
dict consideration  may  be  glvai  to  the  allega- 
tions in  the  i>etition  and  to  the  testimony  and 
instrucaons.- Foltz  v.  Buck,  131  P.  587. 

(B)  SpeelKl  InterroBatortett  mmA  Flndlnss. 

1 350  (Kan.)  Only  single  ultimate  facts  are  to 
be  submitted  in  any  special  interrogatory. — 
Voltx  V.  Buck,  131  P.  587. 

In  an  action  for  malicious  prosecution,  the 
court's  refusal  to  submit  a  special  question, 
asking  the  jury  to  state  the  material  facts 
which  defendant  withheld  when  be  consulted  the 
county  attorney,  hM  not  error^Id. 

$  369  (Kan.)  Where  the  jury  In  answer  to  an 
interrogatory  whether  It  was  the  intention  that 
the  mortgagor  should  remain  in  possf^sBioa,  sell- 
ing the  goods  as  he  saw  fit,  replied,  "Yes;  to 
carry  on  in  regular  way,"  such  reply  meant  that 
the  Intention  was  that  the  mortgagor  was  to 
sell  the  ^oods  in  the  usual  way,  though  such 
construction  resulted  in  the  conflict  between 
the  finding  and  general  verdict — First  Nat 
Bank  v.  Hardman,  131  P.  602. 

X.  TRIAL  BT  OOUBT. 

(A)  HearlMK  mmA  D«t«nnlBa.tloa  C«ww. 

S  373  (Mont)  In  suits  in  equity,  no  instruc- 
tions, except  the  formal  ones,  should  be  given, 
and  no '  general  verdict  submitted,  and  error 
cannot  be  predicated  upon  the  giving  or  re- 
fusal  of  instructions.- Moss  t.  Goodhart,  181 
P.  1071. 

S374  (Colo.App.)  Where  a  jur;  is  had  In  a 
suit  in  equity,  the  verdict  Is  merely  advisory. — 
Johnson  v.  First  Nat  Bank,  131  P.  284. 

(B)  FlndlnKv  of  Pact  mmA  Gonelvaloaa  of 

i  397  (Cal.App.)  Where  there  Is  no  evidence 
that  the  action  was  barred  by  limitations,  a 
finding  thereon  is  unnecessary.- Smith  v.  J.  B. 
Newberry  Co.,  181  P.  106S. 

S  398  (CaLApp.)  In  an  action  for  breach  of 

a  contract  by  a  seller  not  to  re-engage  in  the 
hotel  buBinesB,  a  finding  that  plaintiff  was  dam- 
aged to  the  amount  of  |1,300  held  not  inval- 
idated by  a  farther  finding  as  to  monthly  prof- 
its on  the  theory  that  plaintiff  was  enUtled 
to  profits  lost  only  up  to  the  filing  of  the  com- 
plaint, the  finding  as  to  Uie  monthly  profits  be- 
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(ng  only  of  an  evidentiary  fact.— Qoodnuui  t. 
Dailey,  131  P.  335. 

1398  (Idaho)  Special  Sndingi  of  the  trial 
court  which  cao  b«  reconciled  when  considered 
as  a  whole  will  not  be  held  incDi)Biatent,^Biio- 
ton  V.  Steele,  131  P.  062. 

TRIAL  OF  RIGHT  OF  PROPERTY. 

See  Attadiment,  {  80a 

TROVER  AND  CONVERSION. 

See  Evidence,  |  54. 

n.  ACTIONS. 

Id  Bvlilesee. 

g  35  (Utah)  Where  defendant  set  np  U  a 
connterclaltD  Ita  right  to  compenaation  for  aerap 
iron  which  it  claimed  had  been  converted  07 
plaintiff,  defendaot  has  the  burden  of  proving 
the  conversion  and  the  amount  of  iron  convert- 
ed.—Utah  Foundry  &  Machine  Co.  v.  Utah  Gai 
ft  Coke  Co.,  131  P.  1173. 

140  (Utah)  Evidence  held  insufflcient  to  bus- 
tain  a  finding  in  favor  of  defendaot  who  by 
counterclaim  set  up  plaintiff's  conversion  of 
•crap  iron.— Utah  Foundry  &  Machine  Co.  T. 
Utah  Oaa  ft  Coke  Co..  131  P.  1178. 


(D)  Da: 

I  46  (Idaho)  Where  defendant  wrongfully  took 
posBessIon  of  she^  belonging  to  plaintiffs,  plain- 
tiffs were  entitled  to  recover  their  market  value 
when  they  were  taken.— Unfried  t.  Libert,  131 
P.  660. 

OB)  Trial,  JudBSient,  and  Review. 

1 66  (Utah)  In  an  action  for  tbe  conversion 
of  an  automobile,  evidence  of  conversion  held 
insufBdent  to  go  to  the  jury.- Parker  v.  Sloan, 
131  P.  1171. 

TRUST  DEEDS, 

See  M<ntgacei. 

TRUSTS, 

See  Equity;  Limitation  of  Actions,  f  IB. 

I.  OKEATIOir,  EXISTENCE,  AHD  TA- 
XJSZT7. 
(A)  ExpreM  Tnata. 

144  (Wash.)  EMdence  held  to  show  that  de- 
fendant's deceased  husband  held  certain  city 
lots  in  trust  for  plaintiff  and  to  secure  ad- 
vances made  to  pay  taxes,  etc.,  and  defendant, 
having  Bold  the  lots  after  her  husband's  death, 
was  uaUe  to  plaintiff  for  the  price,  less  such 
advaiicea^Lehman  v.  Heuaton,  131  P.  S2S, 

(O  OomatraetlT*  Traita. 

i  96  (Cal.)  Where  a  voluntary  conveyance  is 
made  by  a  graotor  to  a  grantee  between  wliom 
relations  of  confidence  existed,  in  *  reliance  on 
such  relations,  and  under  a  parol  agreement 
of  the  grantee  to  hold  the  real  estate  in  trust 
for  the  grantor,  a  trust  will  be  impressed  on 
repudiation  of  the  agreement— Bradley  Co.  v. 
Bradley,  131  P.  750. 


UNDERTAKINGS. 


See  Bail. 


UNDISCLOSED  AGENCY. 

See  Prindpsl  and  Agent,  |  145. 

UNDUE  INFLUENCE. 

See  Bills  and  Notes.  {  lOS ;  Wills,  1  166.  . 

UNITED  STATES, 

Sr^  Ferries;    Indians;    Navigable  Wmten,  I 
36;  Trade-Marks  and  Trade-Names. 


UNLAWFUL  DETAINER. 

See  LandloM  and  Tenant  U  ^  SOL 

USAGES. 

See  Gnitoms  and  Uaagea. 

USE  ANO  OCCUPATION. 

1 1  (C0I0.APP.)  Where  plaintiff  had  the  title 
and  right  of  possession  to  premises  occupied  by 
defendant,  and  under  circumstances  showing  that 
a  demand  for  rent  would  have  been  useless,  be 
was  entitled  to  recover  the  reasonable  value  of 
the  use  and  occupation,  though  he  made  no  de> 
mand  for  rat— Nathan  v.  Crouae.  121  P.  287. 

USURY. 

X.  USURIOUS  OOHTBACTS  AMD 
TRAXSAOTXOKS. 

<A>  llatave  aad  ValldJtr* 

1 41  (Waah.)  Contract  by  which  money  was 
loaned  under  an  agreement  that  on  a  specified 
date  payment  should  be  made  either  in  cash  or 
lots  at  an  agreed  price  of  $50,  although  they 
were  worth  much  more,  and  a  subsequent  agree- 
ment la  which  notes  worth  ^,WB  and  lota 
wwth  ¥2,600  were  taken  on  a  loan  of  H.096, 
held  evasions  of  the  statute  against  usury. 
Rem.  &  BlO.  Gode^  |  625L— Lay  t.  Boston,  ISL 
P.  1163. 

XL  PSKAZiTIES   AMD   FOUFEIT II HXM. 

i  143  (Wash.)  Under  Bem.  ft  Bal.  Code  | 
6265,  where  on  a  loan  of  S4,098  creditor  re- 
ceived lots  worth  *2,500  aa  interest  held,  that 
there  was  nothing  due,  double  the  value  of  the 
lots  exceeding  the  principal.- Idiy  T.  Boutoib 
131  P.  1168.  i-      i»«  *-#  ^ 

VALUE. 

See  XMdenee,  |  474;  Fraud,  f  Oa 

VENDOR  AND  PURCHASER. 

See  Evidence,  if  433.  434.  461 ;  Exchange  of 
Property ;  Execution ;  Fraud,  |  13 ;  Frauds, 
Statute  of.  IS  128,  131;  Sales;  Specific  Per- 
formance; TantioB,  H  70.  662,  681^  749,  764^ 

X.  REQUISITES  AHD  VAUDITT  OF 
COHTKAOT. 

1 3  (Wash.)  A  contract  expressly  stating  that 
$100  was  received  as  part  payment  upon  the 
purchase  price  of  land,  followed  by  provisions 
clearly  contemplating  the  consummation  of  ft 
sale  of  land,  although  providing  that  tbe  pur- 
chaser, if  he  breaches  the  contract,  should  be 
only  liable  to  tbe  extent  of  such  pavment,  waa 
not  an  option,  but  was  a  contract  for  the  aale 
of  land.— Wright  v.  Suydam,  131  P.  28& 

1 3  (Wash.)  Though  tbe  consideration  of  a 
conveyance  was  other  property,  where  the  real 
property  involved  is  dealt  with  as  having  a 
fixed  and  agreed  value,  the  transaction  is  uaoal- 
ly  regarded  as  a  sale  and  not  an  exdiange.— 
Boaa  V.  Kenwood  Inv.  Co..  181  P.  649. 

1 13  (Wash.)  An  obligation  to  forfeit  $100 
was  a  sufficient  consideration  to  support  a  prom- 
ise of  another  to  convey  land  valued  at  about 
$8,000  upon  the  payment  of  the  balance  of  the 
purchase  price.— Wright  v.  Suydam,  131  P.  230. 

S  23  (WaahO  The  fact  tiiat  a  conteaet  for  tha 
sale  of  land  was  signed  only  by  the  owner  does 
not  show  a  want  of  mutuality. — Wright  v.  Su3^ 
dam,  131  P.  239. 

{31  (Or.)  Complainant  having  purchased  an 
option  00  certain  selections  of  nnsurveyed  pob- 
lie  land  under  the  belief  by  both  parties  tnat. 
when  surveyed,  the  tract  would  contain  400 
acres,  when,  in  fact,  it  contained  only  224.41 
acres,  complainant  was  entitled  to  rescind  for 
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loatnal  iiiUUlte.— McCm  t.  HinkHon.  181  P. 

1025. 

ReBcissian  of  a  contract  for  the  aale  of  land 
for  mutual  mistakeB  will  be  granted  if  the  mitr 
take  waa  bo  material  that  the  agreement  wonld 
not  have  be^Q  made  had  the  truth  been  known. 
-Id. 

1 33  (ColcApp.)  Where  identified  land  was 
described  in  the  contract  of  purchase  as  a  cei^ 
tain  numbered  block  "according  to  the  recorded 
plat  thereof,"  the  fact  that  the  plat  waa  not  re- 
corded will  not  invalidate  the  contract.— Wel- 
lington Bealty  Co.  v.  Gilbert,  131  P.  803. 

.XI.  COHSTBUCTION  AHD  OPERA- 
TXOM  OF  CONTRACT. 

.  1 48  (Go1ojM>P>)  Where  a  vendor,  by  a  writ- 
ten contract  containing  every  condition  neces- 
aary  to  ma)^e  a  complete  agreement,  agreed  to 
sell  land,  and  the  vendee,  who  also  signed  the 
instrument,  agreed  to  purchase  and  pay  the 
imrciiase  price,  the  contract  was  consummated 
on  the  date  of  the  written  agreement,  for  a 
contract  is  consummated  when  the  minds  of 
the  parties  meet,  undersUndiogly.  to..'*'*  "^f 
■ense.-WellinftoB  Bealty  Co.  t.  Gilbert,  131 
P.  803. 

XXL  XODXFIOATXOH  OB  BSSOinUOIT 
OF  OOHTBAOT. 

<A)  Br  AsrecineBt  of  Pmrtlea. 

{82  (Colo.App.)  The  re-execntl(Mi  of  a  con< 
tract  for  the  sdie  of  land,  to  correct  a  mistake 
in  the  name  of  the  vendor  corporation,  held, 
not  to  consummate'  a  new  contract. — Welling- 
ton Realty  Co.  v.  Gilbert,  131  P.  803. 

XV.  PEKTOBICANCE  OF  COHTBAOT. 
(A)  Title  and  Katate  of  Vendor. 

8133  (Wash.)  A  contract  for  the  sale  of  land, 
providing  that  the  title  must  be  satisfactory  to 
the  purchaser,  does  not  give  the  purchaser  an 
arbitrary  right  to  reject  a  good  marketable  ti- 
tle, so  as  to  thereby  lack  mutoality.— Wright  t. 
Suydam,  131  P.  239. 

S133  (Wash.)  Under  Bem.  &  Bal.  Code,  8 
7sifl,  •  providing  that  any  person  laying  on 
any  town  ahalC  previoos  to  the  sale  of  any  lots 
therein,  record  In  the  proper  office  a  plat  show- 
ing the  streets,  etc.,  a  purchaser  agreeing  to 
convey  a  lot  according  to  an  unrecorded  plat 
was  not  required  to  procure  the  plat  to  be 
filed.— Opejon  v.  Bngebo,  131  P.  1146. 

{  144  (Wash.)  Where  one  of  the  parties  to  a 
contract  for  the  sale  of  land  encouraged  the 
prosecution  of  a  suit  to  quiet  the  other's  title 
so  tliat  conveyance  might  be  made  to  him  and 
acquiesced  in  the  dela^  in  tendering  the  deed 
and  abstracts  of  title,  he  could  not  assert  a 
breach  of  the  contract  upon  the  part  of  the 
other  in  falling  to  convey  within  the  time  agreed 
npou.— Opejon  v.  Engebo,  131  P.  114ft. 

(B)  CoKTeranee. 

1 147  (Wash.)  After  a  party  to  a  contract  for 
the  sale  of  realty  has  waived  the  clause  pro- 
viding that  time  should  be  of  the  essence  of 
the  other  party's  obligation  to  convey,  such 
other  party  will  not  be  in  default  until  after 
a  demand  upon  him  for  a  compliance  with  his 
obUgatitm  and  a  reaaonable  time  In  which  to 
do  ao.— Opejon  t.  Engebo,  131  P.  1140. 

I  148  (Kan.)  While  a  vendor  need  not  give  a 
deed  which  does  not  comply  with  bis  contract, 
a  request  for  snch  a  deed  does  not  relieve  him 
from  his  duty  to  either  grant  the  request  or 
tender  performance  in  accordance  witb  the  con- 
tract.—Jones  V.  Hedstrom,  131  P.  145. 

(C)  ftnaatitr  of  Laad  and  Appnrtenancea. 

S  180  (Wash.)  Where  the  description  In  a 
deed  tendered  in  performance  of  a  contract  for 
the  sale  of  land  conveyed  the  identical  prop- 


erty agreed  to  be  conveyed,  and  calculation 
would  disclose  that  it  was  definite  and  easily 
susceptible  of  identification,  it  was  aU  that 
the  lav  requiiKd,— Opejon  t.  Engebo,  131  P. 
1146. 

V.  BIGHTS  AND  UABIXiITXES  OF 
PARTIES. 
(O  Bona  Fide  Pnrebasera, 

8  229  (CaLApp.)  A  ^antor  in  a  deed,  in  fact 
a  mortgage,  who  notifies  a  third  person  that 
he  still  owns  the  property,  thereby  puts  the 
third  person  on  inquiry,  so  that  his  subsequent 
purchase  from  the  grantee  withont  inquiry '  is 
not  a  bona  fide  purchase  without  notice. — Smith 
v.  J.  a.  Newberry  Co.,  181  P.  1055. . 

{239  (Wash.)  One  purchasing  land  need  only 
notice  that  a  sufficient  consideration  is  named 
in  the  deeds  constituting  his  chain  of  title,  not 
being  bound  to  compare  the  consideration  with 
the  market  value  at  the  property  at  th«  time 
the  several  conveyances  were  ezecnted. — Boh  v.. 
Kenwood  Inv.  Co.,  131  P.  649. 

§  242  (Cal.App.)  Where  a  grantor  in  a  deed- 
in  fact  a  mortgage  ahowed  that  he  had,  through 
an  intermediary  notified  a  third  person  that  ne 
owned  the  property,  the  third  person,  on  sub- 
sequently purchasing  from  the  grantee,  bad 
the  burden  of  showing  that  he  paid  the  price 
in  good  faith  without  notice.— Smith  v.  J.  B. 
Newberry  Co.,-131  P.  106ft. 

TL.  BBBCEDIES  OF  VENDOR. 
(C)  AotloM  tor  Damavea. 

j323  (GaLApp.)  Where,  in  an,  action  jtor 
breach  of  defendant's  contract  to  accept  a  re- 
conveyance of  certain  land,  there  was  evidence 
that  defendant  had  refused  and  was  unable  to 
comply  with  bis  contract,  a  tuider  of  a  -suffi- 
cient deed  of  reconveyance  within  the  time  spec-' 
ified  was  not  necessary  to  put  defendant  in 
defanlt-^ean  v.  Hawes,  131  P.  885. 

1329  (Cal.App.)  In  an  action  for  breaeh  of  a 

contract  to  accept  a  reconveyance  of  land,  evi- 
dence of  the  value,  of  the  land  to  plaintiff  held 
insufficient  to  suRtain  a  recovery  of.  dajnages, 
under  Civ.  Code,  |  3307,  under  which  the  meas^ 
ure  ot  damages  is  the  difference  between  the 
contract  pricfi  and  the  market  valne  of  the  land 
at  the  time  of  the  breach.— Dean  v.  llawesL  131 
P.  885.  . 

TH.  REMEDIES  OF  PURGRA8BR. 

<A)  RecovcrT  of  Pnrcbaae  Honor  Paid.'- 

8  334  (Kan.)  Where  the  vendor  made  a  posi- 
tive statement  that  the  land  contained  ^2 
acres,  when,  in  fact,  it  contained  ^7.71  acres, 
the  vendee  was  entitled  to  recover  the  excew 
consideration  paid,  though  the  vendor's  state- 
ment was  honestly  made.— Maffet  t.  Schaar,  131 
P.  589. 

In  a  stat^ent  In  a  deed  that  the  land  con- 
tained 272  acres  "more  or  less,"  the  quoted 
words  were  words  of  description  only,  and  did 
not  relieve  the  vendor  from  liability  becaase 
the  contract  contained  only  267.71  acres.— Id. 

Where  a  vendor  honestly  states  that  the  land 
contains  more  acres  than  it  in  fact  contains, 
and  the  vendee  jrelied  on  such  statement,  the 
vendee  may  recover  on  account  of  the  deficiency 
in  quantity,  irrespective  of  any  question  of 
fraud. — Id. 

Where  a  vendor  under  an  honest  mistake  mis- 
stated the  number  of  acres  contained  in  the 
tract  conveyed,  the  purchaaer  wai  not  entitled 
to  recover  tor  the  deficiency  on  the  ground  of 
wiUfnl  fraud.— Id. 

VENUE. 

See  AtUchment,  JJ  71,  74;    Corporations,  | 
503 ;  Criminal  Law,  ll  121-134,  1150. 
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XX.  DOMXOXUS  OB  RESXI>XKCB  OF 
PARTIEI. 

I  22  (CaLApp.)  Under  Code  Oiy.  Proc  |  898, 
reqairing  acdons  to  be  brought  in  the  county 
in  which  defendants  or  "some  of  them"  reside 
at  the  commencement  of  the  action,  an  action 
against  a  corporation  and  others  to  declare  in- 
valid an  assessment  apon  corporate  stock  was 
properly  brought  in  the  county  In  which  the  de- 
fendants other  than  the  corporatiMi  resided. — 
AUbett  T.  Paiadise  Mountain  Min.  &  MUl.  Co. 
131  P.  830. 

IIX.  OBAVGB  OF  TBlflTS  OB  VLAOM 
OF  TBl&Ii. 

|4(  (CaLApp.)  That  the  resident  defendants 
joined  nonrenoent  defendants  in  a  demand  for 
removal  ot  the  caose  to  another  county  would 
not  entitle  them  to  a  change  of  venue  under 
Oode  Civ.  Proc.  i  396,  requiring  such  an  ac- 
tion to  be  brought  in  the  county  in  which 
"some  of'  defendants  resided  at  the  commence- 
ment of  tiie  action.~Aisbett  t.  Paradise  Moun- 
tain Blin.  &  MliL  Co.,  ISl  P.  88a 

VERDICT. 

See  Criminal  Law,  11  874.  1040;  New  Trial,  | 
143;  Trial,  SS  ^23-366. 

VERIFICATION. 

See  Attorney  and  Client,  |  62;  Elections,  i 
285;  Pleading.  ||  290-304. 

VICE  PRINCIPALS. 

Sea  Master  and  Serrant,  H  170-201. 

VILLAGES. 

See  Municipal  Corporations. 

VINDICTIVE  DAMAGES. 

Bee  Damasefl,  H  87,,  91. 

VOTERS. 

See  Elections. 

WAITING  ROOMS. 

Bee  Bailroads,  H  B8,  Sll,  SUXi. 

WAIVER. 

See  Aiveal  and  Error.  |  1075;  Chattel  Mort- 
gagee, J  136;  Contracts,  i  306;  Courts,  S 
486;  CrimiQEl  Law,  fl  627.  629:  Estoppel; 
Executors  and  Administrators,  |  314;  In- 
dictment and  Information,  i  186 :  Insurauce, 
§  755;  Parties;  Pleadhtg,H  400-418;  Prin- 
cipal and  Surety,  {  129;  PToceBs,  |  68;  Trial, 
I  S23. 

WAREHOUSEMEN. 

Sea  Salei^  H  163,  168. 

WARNING. 

See  N^Iigence,  |  62. 

WARRANTY. 

See  Bins  and  Notes.  S  206;  Sales,  H  284-287. 

WATERS  AND  WATER  COURSES. 

See  Action,  |  38:  Constitutional  Law,  1  309; 
Contracts,  S8  265,  269;  Election  of  Berae- 
dies;  Eminent  Domain,  Ht  13,  271;  Evi- 
dence, I  10;  Judgment.  Jl  256,  g56;_Limita- 


vio,  w>i ;   iiavigaDie  nacera:  inegugence, 
89,  184;  Property.  |  4:  Reformation  of  In- 
strument^^ 2,  4Si   Statutes,  1  85;  Wit- 


X.  AFPROPBIATXOir  OF  BXOiBTS  Uf 
PUBXJO  I.A1IDS. 

121  (Wash.)  Under  U.  S.  Rer.  St  If  2339 
and  2340  <U,  S.  Comp.  St  1001,  p.  1477).  and 
despite  Act  of  Congress  March  3,  1801,  1  19,  all 
relating  to  water  rights  and  canals  upon  public 
domain,  held  that  an  irrigation  corporation, 
which  began  the  construction  of  its  ditch  before 
plaintiffs'^  grantor  filed  its  lieu  land  selection 
upon  the  same  public  lands,  has  priority. — Lynch 
V.  Lower  Yakuoa  Irr.  Co.,  181  P.  Wd. 

1 27  (Wyo.)  Delay  by  applicant  for  permis- 
sion to  construct  reservtdr  from  May  14th  to 
June  26th  in  furnishing  additional  inXormation 
requested  by  the  state  engineer  held  not  an 
abandonment  of  the  application  as  against  a 
subsequent  applicant.— LaugUin  T.  State  Board 
of  Contnd,  131  P.  62. 

i  33  (Wash.)  An  action  may  be  maintained 
to  quiet  title  to  water  rights  acquired  by  ap- 
propriation in  the  same  manner  as  an  action  to 
quiet  title  to  real  property. — Barnes  t.  Bdsaas, 
131  P.  817.  — , 

XL  KATUKAI.  WATER  COURSES. 

(B)  ObatmetloB  and  Oet»ttoa. 

S52  (Wash.)  An  upper  riparian  owner  is  en- 
ed  to  a  reasonable  use  of  the  stream,  and 
any  interruption  in  its  flow  unavoidable  by  a 
reasonably  proper  use  is  permissible,  althourii 
it  diminishes  the  natural  flow  to  the  lower 
owner. — Sumner  Lumber  &  Shingle  Co.  t.  Pa- 
cific Coast  Power  Co..  181  P.  220. 

(D)  DlTeralom. 

1 86  (Utah)  In  an  action  for  a  wrongful  di- 
version of  the  water  of  a  creek  and  springs, 
held,  that  the  owner,  who  had  conveyed  It  by 
pipes  to  his  ranch  and  used  it  for  irrigation, 
and  for  culinary,  domestic,  and  stock-raising 
purposes,  was  entitled  to  pecuniary  damsces 
measured  bjr  a  conrideratlon  of  tiis  different 
uses  to  which  be  had  applied  it,  not  includ- 
ing tlie  value  of  the  pipe  line,  rendered  useless 
by  the  diversion.— Whltmore  t.  Utah  Fuel  Co.. 
181  P.  907. 

VI.  APPROPRIATIOK  AlID  PRE- 
SCRIPTION. 

i  128  (Colo.App.)  Laws  1903,  p.  278,  as 
amended  by  Laws  1906.  p.  244  (Rer.  St  1908, 
i  3289;  Mills'  Ann.  St  [1912  Ed.]  I  3812), 
relative  to  service  of  process  in  proceedings  to 
secure  permission  to  change  the  point  ot  di- 
venlon  of  water  tights,  held  not  violative  of 
the  Constitution.— Farmers'  Hi^  Une  Canal 
&  Reservcnr  Go.  r.  Woltt,  181  IT  291. 

S  137  (Wash.)  Defendants  httd  not  to  have 
acquired  rights  to  water  as  against  pricK*  ap- 
propriators  by  limitation,  where  they  had  not 
for  tea  years  oontinuouslpr  deprived  such  ap- 
propriators  of  water  to  which  they  were  entitled 
under  prior  appropriations.— Barnes  t.  Belsaas, 
131  P.  817. 

1 139  (Wash.)  Where  no  notice  of  appropria- 
tion is  required  for  taking  water  for  poirar 
purposes,  the  right  relates  back  to  die  first  sub- 
stantial act  of  the  appropriator  for  its  ac- 
quisition, whether  that  act  be  the  actual  com- 
mencement of  constraction  work  or  other  nec- 
essary work  Inddental  tlwreto,  provided  that 
reasonable  diligence  is  exereised  m  finally  per^ 
fecting  the  apwoprlatliHL — Sumner  Lumber  ft 
Shingle  Go.  t.  Pacific  Coast  Power  Co.,  131  P« 
220. 

1 140  (Wash.)  A  power  conqwiir  acjiniring 
riparian  rights  of  all  lands  abutting  a  river  on 

either  bank  between  its  intake  and  tailrace, 
and  establishing  its  rights  as  an  appropriator, 
was  entitled  to  such  riparian  rights  as  against 
land  subseguently  becoming  riparian  by  rea- 
son of  a  change  in  the  river's  course. — Sum- 
ner  Lumber  ft  Shingle  Co.  v.  Pacific  Coast  Pow- 
er Co.,  131  P.  220. 

1 145  (Colo^App.)  Where,  in  proceedings  to 
secure  pennissfoa  to  change  toe  pofait  of  dl- 
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venliiB  of  water -ri^to,  it  «ppMUMd  tiiat  Boch 
chug*  would  deeneM  tbe  unoimt  of  letiun  or 
Mepaie  water  to  the  InJniT  of  the  holdere  of 

Jamor  water  rlghta,  the  petition  should  have 
been  denied.— Farmers'  High  Une  Canal  A  Bes- 
crrolr  Co.  v,  Wolff.  131  P.  291. 

Hie  right  to  change  the  point  of  diversion  of 
a  water  right  does  not  eziit  unless  it  can  be 
exerdsed  withont  injury  to  other  vested  rights, 
nor  can  it  be  exercised  nntil  pennission  baa 
been  obtained  in  a  special  statutory  proceed- 
ing of  the  character  authorized  by  Ijbws  1903, 

S.  278,  as  amended  by  Laws  1906,  p.  244  (Rer. 
t.  1908,  i  3289;  Mills'  Ann.  St.  [1912  Ed.] 
I  3812).-Id. 

Injury,  to  the  holder  of  junior  water  rights, 
which  will  deprive  the  holders  of  senior  water 
rights  any  right  to  change  the  point  of  di- 
veraioD.  must  be  substantial,  and  it  Is  not  nec- 
essary that  it  be  in  proportion  to  Uie  rit^t 
•onght  to  be  changed.— Id. 

I  1 52  (ColaApp.)  The  holder  of  a  water 
righ^  who  asserts  the  right  to  change  the  place 
of  diversion,  has  the  burden  of  ororing  that 
such  change  will  not  injuriously  affect  the  vest- 
ed rights  of  otherB.~-Fanners'  High  Line  Ca- 
nal &  Reservoir  Co.  v.  WolfiE,  131  P.  291. 

In  a  statutory  proceeding  to  secure  permis- 
sion to  change  the  point  of  diversion  of  water 
rights,  evidence  of  nonuser  of  the  water  by 

Elaintiffs  was  inadmissible  to  show  that  they 
ad  abandoned  their  water  righta — Id. 
Evidence  of  such  nonuser  was  admissible  on 
the  qnestioB  of  iajnrioas  effect  of  the  change 
on  the  water  rights  of  a  Junlw  appropriator. 
— Id. 

The  proceedings  ander  the  irrigation  acts  of 
1879  and  1881  are  purely  statutory  and  in  the 
nature  of  police  regulations  to  secure  the  or- 
derly distrUniti<m  of  water  for  Irrigation  par- 
pooes.— Id; 

In  proceedings  nnder  Laws  1903,  p.  278,  as 
amended  by  Laws  1900,  p.  244  (Rev.  St.  1908, 
I  8289:  Mills*  Ann.  St  ri912  Ed.]  i  8812). 
to  secnra  pennlsslon  to  change  the  point  of 
divenloit  of  water  rights,  persons  whose  rights 
would  be  directly  affected  were  entitled  to  per- 
sonal service,  and  a  mere  -publicatioa  notice 
was  not  sufficient — Id. 

That  two  copies  of  the  notice  In  proceedings 
under  Iaws  1903,  p^  278,  as  amended  by 
Iawb  190B,  p.  244  (Rev.  St.  1908,  |  8289: 
ICllbi'  Ami.  St  [1912  Ed.]  i  S812).  were  posted 
ontsid*  the  irrigatlcm  district  was  immaterial 
where  the  notice  was  dnly  posted  within  the 
district—Id. 

1 1 62  (Moat)  In  an  action  to  determine  the 
rights  of  plaintiff  and  defendant  in  certain  wa- 
ter rights,  a  complaint  alleging  title  and  right 
in  plaintiff  to  an  undivided  one-half  Interest 
thereof  and  an  adverse  claim  by  defendant 
vi^ich  was  without  right  stated  a  cause  of  ac- 
tion.—Bennett  V.  guinlan,  131  P.  10Q7. 

Bev.  Codes,  |  4852,  held  permissive,  and  not 
mandatory  as  to  the  determuiatioa  of  the  rights 
of  defendants  Inter  sese,  In  an  action  Cor  the 
protection  of  water  rights. — id. 

VTL  OOITVETAKOES  AND  COH- 
TRACTS. 

I  1 53  (Cal.)  The  transfer  of  water  rights  to 
an  irrigation  district,  which  bad  no  legal  ex- 
istence, was  void  and  the  title  remained  in  the 
transferror. — Copeland  v.  Fairvlew  Land  &  Wa- 
ter Co.,  131  P.  119. 

i  156  (Cal.)  Where  a  company,  baring  di- 
verted water  and  thereby  acquired  a  water 
right  eold  an  interest  In  it  to  another,  and 
thereafter  continued  to  divett  the  water  for 
the  vendee,  the  mere  failure  of  the  vendee  to 
demand  or  use  the  water  did  not  forfeit  his 
right  thereto  to  the  vendor.— Copeland  v.  Fair- 
view  Land  &  Water  Co..  131  P.  119. 

The  doctrine  -that  an  easement  acquired  by 
use  is  lost  by  disuse  nnder  the  express  pro- 


visions of  GiT.  Code.  H  Sll,  1411,  does  not,  so 
far  as  the  ccnnpany  li  eonceme^  apply  to  a 
water  right  acquired  from  a  company  by  con- 
veyance-Id. 

1 156  (CaLApp.)  Where  a  right  of  way  for  an 
irrigation  ditch  Is  located  and  established,  it  be- 
comes the  permanent  way,  and  neither  party 
may  change  the  location  without  the  consent  of 
the  other.— Brown  v.  BaUiff,  131  P.  769. 

Where  a  right  of  way  for  an  irrigation  ditch 
was  located  by  the  owner  of  the  servient  estate 
or  established  by  osagej  the  owner  of  the  servi- 
ent estate  could  not  jusU^  a  destruction  of 
the  ditch  on  the  ground  that  a  miutake  was 
made  in  locating  it,  or  that  it  was  located  on 
the  part  of  his  land  which  made  the  servitude 
more  burdensome  than  was  necessary. — Id. 

The  consent  of  an  Irrigation  company,  con- 
tracting to  furnish  lands  of  another  with  water 
for  irrigation  to  a  change  in  the  location  of  a 
right  of  way  over  the  land  of  a  third  person 
for  an  irrigation  ditch,  is  without  leg^  effect- 
Id. 

S  158  (CoIcApp.)  Under  a  lease  of  farming 
lands  for  three  years,  with  an  option  to  pur- 
chase at  the  end  of  the  term,  which  provided 
that  the  lessees  should  have  the  right  to  use  the 
seepage  water,  subject  to  use  by  the  lessors 
when  they  should  need  it  the  lessees,  on  their 
election  to  ourchase  the  land,  were  not  entitled 
to  a  specinc  conveyance  of  the  right  to  the 
seepage  water,  free  from  any  prior  right  of 
the  lessors.— CBBtrilla  t.  Velotta,  131  P.  704. 

I  1581/2  (CaLApp.)  A  complaint  in  a  suit  to 
Quiet  title  to  an  easement  for  an  Irrigation 
ditcl),  which  alleges  that  the  Aitdh  is  appurte- 
nant to  plaintiffs*  lands,  and  which  describes 
the  location  of  the  ditch  over  defendant's  lands 
and  which  avers  that  plaintiffs  have  a  joint 
easement  of  way  for  the  ditch  by  purchase  and 
grant  and  that  the  ditch  is  along  the  right  of 
way,  shows  a  claim  of  an  easement  in  defend- 
ant's lands  for  a  specific  ri<ht  of  way,  and  is 
sufficient- Brown  v.  Batlll^  131  P.  769. 

Where,  in  a  suit  to  quiet  titie  to  a  right  of 
way  for  an  Irrigation  ditch,  there  was  evidence 
of  an  intention  of  the  former  owner  of  the 
servient  estate  to  designate  the  route  for  tiie 
ditch  which  was  constructed  thereon,  a  finding 
that  the  former  owner  when  locating  the  line 
of  the  ditch  caused  the  same  to  be  surveyed 
was  immaterial,  so  that  its  lack  of  support  In 
the  erideoce  was  also  immaterial. — Id. 

Eridence  \eld  to  warrant  a  finding  that  the 
owner  of  the  servient  estate  over  which  an  un- 
located  right  of  way  for  an  Irrigation  ditch  was 
granted  located  the  line  of  the  ditch. — Id. 

In  a  suit  to  quiet  title  to  a  right  of  way  for 
an  irrigation  ditch,  evidence  held  to  support  a 
finding  that  the  ditch  as  mainuined  was  suffi- 
cient and  practical,  and  imposed  no  greater 
serritude  on  the  servient  estate  than  was  re- 
quired.— Id. 

1 158>/2  (Colo.App.)  In  a  lessor's  action  for 
the  recovery  of  farming  lands  for  which  the 
lessee  had  paid  a  rental  of  $1S0  a  year  for 
three  years,  in  which  the  evidence  as  to  damages 
claimed  to  have  been  suffered  by  the  lessee  from 
the  lessor's  failure  to  furnish  water  was  con- 
fllctinjt  the  court  could  not  say  that  a  finding 
of  $160  for  each  of  the  two  years  that  the  lea- 
see held  over  was  unreasoiuble^^Castrilla  t. 
Velotta.  181  P.  794. 

IX.  PUBLIG  WATER  •UPPI.T. 

(B)  IvrlK«tl«a  wad  Other  AsrIealtvraJ 
Parposes. 

I  225  (Colo.)  Where  an  owner  signed  a  peti- 
tion for  the  organization  of  an  irrigation  dis- 
trict under  Acts  1901,  p.  198,  and  paid  dis- 
trict taxes  on  his  land,  and  took  no  appeal 
from  a  judgment  adjudging  the  validity  of  the 
district  and  confirming  the  issuance  of  bonds, 
he  was  estopped  from  attacking  the  validl^  oi 
the  district.— Montesuma  Valkv  Irr.  Dist  v. 
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LoQffenbaiigh,  131  P.  262:  Seme  v.  JohoBon, 
Id.  265. 

1242  (Idaho)  An  irrigation  dietrlct,  organ- 
ised under  Sen.  Levi  1903,  p.  150,  antlioris- 
ing  It  to  Include  town  lots,  nas  Implied  power 
to  enter  the  streets  and  alleTs  of  an  included 
town  or  village  to  construct  ditches  and  later- 
als necessary  to  the  delivery  of  water  to  con- 
sumers.—City  of  Nam  pa  t.  Nampa  &  Meridian 
Irr.  DiBt,  131  P.  8. 

The  implied  power  conferred  on  irrlCTtion 
diatrictB  orgtmized  under  Sees.  T^aws  1903,  p. 
150,  to  enter  the  streets  and  alleys  of  towns 
within  the  district,  and  to  construct  therein 
dit{;hes  to  deliver  water,  does  oot  deprive  a 
town  of  its  control  and  right  to  direct  the  man- 
ner of  the  construction  of  such  ditches. — Id. 

§247  (Cal.)  Where,  until  recently,  no  water 
was  ever  demanded  under  a  contract  executed 
between  two  water  companies  iu  1887,  which 
contract  provided  that,  if  the  water  supply  of 
one  proved  insufficient  at  any  time,  as  in  fact 
It  was  at  all  times,  it  should  he  supplied  with 
water  by  the  other,  the  right  to  enforce  the 
contract  in  equity  was  barred  by  laches. — 
Copeland  v.  Fairview  Land  &  Water  Co.,  131 
P.  119. 

1 249  (CaL)  A  compromise  agreement  rela- 
tive to  a  division  of  water  between  the  F.  Wa- 
ter Company,  which  was  obligated  to  supply 
plaintiffs,  and  the  H.  Water  Company  netd 
merely  an  executor?  contract  of  sale  and  not 
to  transfer  to  the  F.  Company  any  interest  In 
the  water  supply  of  the  H.  Company,  and 
hence  not  to  give  plaintiffs  any  right  in  the 
water  belonging  to  the  H.  Company.— Copeland 
v.  Fairview  Land  &  Water  Co.,  131  P.  119. 
.  A  public  service  corporation  engaged  in  dis^ 
tributing  water  to  the  public  for  irrigation 
purposes  will  not  be  required  to  furnish  water 
to .  certain  lands  where  it  is  not  shown  that 
the  iAndi  are  within  the  area  to  which  the 
Water  has  been  dedicated,  or  that  they  are  en- 
tiitled  to  such  water,  or  that  the  company  has 
any  surplus  to  supply  to  lands  not  within  the 
original  dedication.- Id. 

'  S  2g2  (Gal.)  Where  a  land  company  organiz- 
ed and  .controlled  a  holding  con>oi^ation  and 
transferred  to  it  a  riparian  water  right,  and 
^en.  sold  its  land  in  small  parcels,  giving  a 
certificate  of  stock  with  each  parcel,  which 
cerKfitfate  declared  the  holder  entitled  to  a  cer- 
tain: part  of  the  water  right,  each  purchaser 
became  vested  with  a  proportional  part  of  the 
water  right.— Copeland  v.  Fairview  lAnd  & 
Water  Co.,  131  P.  110. 

8  252  (Colo.App.)  It  is  the  doty  of  a  water 
supply  company  to  exercise  reasonable  care  in 
procuring  and  dlstHbuting  water  to  its  etock- 
faoMers,  and  keeping  its  reservoirs  in  repair, 
and  where  a  stockholder's,  land  can  be  irrigated 
from  only  certain  reservoirs,  if  practicable,  to 
retain  a  sufficient  amount  of  water  in  such 
reservoirs  for  his  lands.— Mountain  Supply 
Ditch  Co.  V.  Lindekugel,  131  P.  789. 

Ditch  company  held  not  to  have  performed 
duty  to  stockholder  by  limiting  him  to  his  strict 

Ero  rata  share  of  water  while  water  was  being 
eld  unnsed,.  where  it  was  not  distributing  the 
water  in  proportion  to  the  stockholders'  shares. 
•^Id. 

S  254  (Wash.)  Irrigation  company  held  to 
have  complied  with  contract  to  deliver  water 
to  a  point  at  such  elevation  as  would  permit 
it  to  he  carried  to  the  highest  point  on  an  own- 
er's  land  by  gravity  flow,  where  it  could  be  de- 
livered from  its  _pipe8  ttirough  a  pipe  line  by 
means  of  hydraulic  pressure  furnished  by  grav- 
ity, or  through  flumes  by  means  of  standpipes, 
which  it  offered  to  construct. — I'asco  Keclama- 
tion  Co.  V.  Rankert,  131  P.  1143. 

§257  (Wash.)  Under  a  contract  between 
landowner  and  irrigation  company  and  subse- 
quent deed  conveying  water  rights  to  the  own- 
er, kcld.  that  he  was  liabie-for  a  maintenance 
chaise  ^  fo  an  acre  per  year,  which,  he  eould- 


not  avoid  by  refnrfnff  to  vat  any  water.— ^Paseo 
Reclamation  Co.  v.  Rankert,  181  P.  1143. 

J 263  (Coh>.App.)  Whether  a  dibdi  oompanr 
IfuUy  or  negligently  diverted  watei  from 
upper  to  lower  reservoirs  from  which  a  stocfc- 
hofder's  land  coald  not  be  irrigated  as  shown 
by  his  evidence,  or  whether  it  exercised  reason- 
able care  for  the  protection  of  his  rights,  were 
questions  for  the  jniy^Monntaln  Supply  Dit^ 
Co.  T.  Lindekugel,  £31  P.  788. 

WEIGHTS  AND  MEASURES. 

See  Municipal  Corporations,  {|  112,  eSS. 

{  1  (Wash.)  Laws  providing  for  the  detection 
and  prevention  of  imposition  and  fraud  by  se- 
curing honest  weights  and  measures  are  with- 
in the  police  power. — City  of  Seattle  v.  Q(Ad- 
smith,  131  P.  45U. 

The  state's  power  to  regulate  weights  and 
measures  is  delegated  to  cities  of  the  mrst  class 
bv  Const  art.  11,  §S  10,  11,  and  Rem.  ft  BaL 
Cfode.  8  7507,  subds.  18,  36.— Id. 

Under  Rem.  &  Bal.  Code,  (  7507.  sobd.  16. 
cities  of  the  first  class  have  implied  power  to 
require  the  true  weight  or  measure  to  be  stated 
on  the  package  or  other  container  In  whidi 
food  and  drink  Is  sold.- Id. 

Ordinance  requiring  the  weight  or  measure  to 
be  stamped  on  packages  in  which  commodities 
are  sold  held  not  unreasonable  or  invalid  be- 
cause it  made  no  allowance  for  loss  by  evapo- 
ration.—Id. 

I  I  (Wash.)  Spokan«  dty  ordinance  regulating 
weights  and  measures  (sections  22-25)  held  not 
unconstitutional  as  beyond  the  city's  power. — 
City  of  Spokane  v.  Arnold,  131  P.  815. 

8  6  (Wash.)  Sale  of  butter  In  cartons  in  th« 
city  of  Spokane  containing  less  than  a  pound 
avoirdupois  held  not  a  violation  of  t>pokaue 
city  ordinance  regulating  weights  and  measures 
(sections  22-25),  where  there  was  plainly  mark- 
ed on  each  end  of  the  carton  the  words,  "FuU 
weight  15  OS.  net  16  oa.  gross." — City  ot  Spo- 
kane T.  Arnold,  181  P.  SIS. 

WJOOWS. 

spa  Executors  and  Administrators,  |  326. 

WILLS. 

See  Attachment,  H  60,  217,  219;  Descent  and 
Distribution:  Executors  and  Administrators; 
Specific  Performance,  {  41. 

I.  If  ATUBE  AHD  EXTENT  OF  TESTA* 
BtElfTAKT  POWER. 

$2  (Cal.)  Under  Civ.  Code,  |S  1285,  1313.  a 
foreign  will  of  a  testator  leaving  heirs,  be- 
queathing more  than  one-third  of  his  estate  to 
charity,  though  valid  in  the  state  of  testator's 
domicile,  was  invalid  in  so  far  as  it  attempted 
to  pass  property  In  CTalifomia. — In  re  Lathrop'a 
Estate,  131  P.  752. 

IV.  REQUISITES  AXD  TAIiIDITT.  • 

(A)  Nature  KBd  KssentUila  of  Teatsmem- 
t»ry  DiBpoaltlons. 

§  79  (Kan.)  A  will  executed  under  a  contract 
founded  upon  a  valuable  considerati€»i  mny  be 
revoked  without  Hie  consent  of  the  beneficiary 
by  the  execution  of  a  new  will  only  in  so  far  as 
the  new  will  does  not  violate  such  agreement. 
—Nelson  v,  Schoonover,  131  P.  147. 

Where  a  wife  wills  all  her  property  to  her 
husband  pursuant  to  a  contract,  with  a  pro- 
viso that  he  shall  pay  a  stated  amount  to  her 
Eoa,  a  subsequent  will  undertaking  to  give  hali 
her  property  to  a  trustee  for  her  son's  bene- 
fit may  oe  enforced  to  the  extent  of  paying  the 
stated  amount  to  the  trustee. — Id. 

(B)  Form  and  Content*  oC.Instrnments.  ' 

{  100  (Ariz.)  An  instrument  executed  by  hns* 
band  and  wife  owning  community  propwty  and 
having  no  i^ue,  whereby  each  gave  to  the 'Other 
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all  hli  or  her  Interest  in  fltfe  i^ropertr,  effec- 
tive OD  his  or  her  death  with  remalttder  over 
after  the  death  of  the  Burvivor  to  the  heirs  at 
law  of  both,  is  a  joint  and  mutaai  wiU. — la  re 
ADderson's  f^atate,  131  P.  975. 


(D)  HoloKniphle  Wllla. 

I  r30  (CaLApp.)  The  date  of  an  olographic 
'Will  under  Civ.  Code,  f  1277,  must  contain  the 
year,  month,  and  day,  and  the  omission  of  the 
month  was  therefore  fataL— In  re  Anthony's 
Estate.  tSl  P.  96. 

Two  letters,  one  of  which  was  not  dated  as 
required  br  statute,  could  not  be  taken  to- 
gether as  aecedent's  olographic  will  unless  the 
one  which  was  dated  was  testamentary  in  char- 
acter and  so  referred  to  the  other  M  to  incor* 
porate  it  therein.— Id. 

Two  letters  written  by  decedent,  one  ofwhicD 
was  not  properly  dated  as  required  by  stat- 
utp,  held  not  sufficient  as  an  olographic  will 
because  the  one  which  was  dated  was  not  of 
a  testamentary  character  bat  merely  narrated 
what  had  already  been  otherwise  accomplished. 
—Id. 

Assuming  that  a  letter  written  by  a  decedent 
was  of  a  testamentary  character  and  if  dated 
constituted  an  olosrapnic  will,  held,  tliat  it  did 
not  sufficiently  refer  to  another  letter  contain- 
ing directions  for  dispositlOT  of  decedent's  prop- 
erty to  incorporate  the  other  letter  therein 
and  supply  the  date  essential  to  ralidity.— Id. 

(F)  HlatKlce,  ITnda«  InBaenee,  aad  Fnad. 

I  166  (Wash.)  On  an  application  to  admit 
three  wills  executed  by  testatrix  to  probate,  evi- 
dence held  to  warrant  a  finding  that  she  either 
had  no  mental  capacity  when  she  executed  the 
last  two  wiUs,  or  was  induced  to  execute  them 
by  andne  influence,  and  that  the  first  in  point 
or  time  was  the  one  entitled  to  probate.— In  re 
Jeffs'  Estate,  ISl  P.  847. 

(G)  ReToeatloa  and  Revival. 

Sigi  (Ariz.)  Under  CiT.  Code  1901,  par.  4216, 
providing  that,  if  after  making  a  will  the  tes^ 
tator  marries  and  the  -wife  survives,  tlie  will 
sfaall'  be  revoked,  a  will  is  revoked  by  the  mar- 
riage of  testator  after  executing  the  will,  where 
his  wife  sorvivei^  and  -no  pxovisioii  is  made  for 
her  in  a  marriage  contract  or  in  the  wilL— In 
re  Anderson's  Estate,  ISl  P.  976.  .  . 

V.  PBOBATB,  BaTABUaaiCBHT, 
AKD  AHHUlMBIfT. 

(K)  Ikevlew. 

1358  (Kan.)  An  appeal  wtlllle  to  the  district 
court  from  a  decision  of  the  probate  court  re- 
fu!«i)ig  to  admit  the  will  to  probate ;  the  rem- 
edy provided  by  the  amendment  of  ' 1907  (Laws 
1907,  c.  429),  sections  19  and  20  of  the  act 
rtlflting  to  wills  (Gen.  Sl  1901,  SS  7956,  7957), 
authorizing  a  civil  action  in  such  cases,  being 
merely  cumulative  to  Gen.  St.  1909,  S  3624,  au- 
thorizing appeals  from  final  decisions  of  the  pro- 
bate court— In  re  Durant'a  Will.  131  P.  613. 

VI.  OOM8TB1TOTION. 
(A)  General  Rnlea* 

$  44a  (Cal.App.)  The  rule  of  law  tbat  favors 
testacy  aa  against  intestacy  only  applies  where 
the  eiistence  of  the  testamentary  intent  is  as- 
certnined  and  the  subject-matter  of  the  doubt  is 
oue  of  construction,  and  wheo  there  is  a  doubt 
as  to  the  existence  of  the  testamentary  intent 
the  rule  does  not  apply.— In  le  Anthony's  Es- 
tate, 131  P.  96. 

1 489  (Wash.)  In  coDstruIng  a  bequest,  to  "my 
friend  Richard  H.  Simpson,'^  parol  evidence  is 
admissible  to  show  that  testator  intended  to 
make  the  bequest  to  "Hamilton  Ross  Simpson," 
tfaonjth  testator  had'  an  acquaintance  named 
"Richard  11.  Simpson."— Siegley  v.  Simpson, 
131  P.  479. 


(D)  Desvrlirtlan  oC  Pr*paArtr< 

1561  (Gal.)  A  devise  to  grandchildren,  share 
and  share  alike,  of  6  acres  of  a  25-Acre  trsict, 
in  which  testatrjx  owned  an  undivided  tiiree- 
fourths  interest,  was  a  derise  of  a  full  6  acres 
in  the  tract  ratiier  than  an  u&dtrided  Oiree- 
fourths  of  5  acres.— In  re  De  Bemal's  Estate. 
131  P.  375. 

Vn.  BIGHTS  Aim  UABTLITIES  OT 
DEVISEES  Aim  IiEGATEES. 

(A)  Hatnre  of  Title  aad  Rl«rlita  la  Gen- 
eral. 

J  728  (Cal.)  As  between  the  residuary  legatee 
primarily  liable  for  debts  and  specific  devisees 
of  mortgaged  land,  held  that,  where  there  wan 
sufficient  other  estate  to  enable  the  residuary 
legatee  to  pay  sH  the  debts  and  expenses,  the 
devisees  were  entitled  to  the  rents  and  profits, 
less  their  proportion  of  the  taxes  paid.— In  re 
De  Bemal's  BsUte,  131  P.  875. 

Cn  Spe«l«e,  DemonatraUve,  aad  Q«aeval 
DcTlaea  aaA  B««aesta. 

!  751  (Cal.)  Iii  view  of  CiT.  Code,  %  1367,  de- 
fining a  specific  lesacy  of  personal  property, 
held,  that  a  devise  to  grandcnildren  sf  6  acres 
of  a  certain  tract  of  26  acres,  in  which  testatrix 
had  an  undivided  three-fourths  interest  was  a 
specific  devise.— In  re  De  Bemal's  Estate,  131 
P.  375. 

S  754  (CaL)  A  gift  of  a  specific  and  desig- 
nated amount  of  the  very  shares  in  a  corpora- 
tion which  testator  then  owned,  as,  for  Instance, 
all  of  the  shares,  or  one-half  of  them,  or  a  des- 
ignated number  thereof,  is  a  specific  legacy.— 
In  re  De  Bemal's  Estate,  131  P.  376. 

(D)  Bleetloa. 

1 792  (N.M.)  An  election  to  take  under  a  will 
may  be  inferred  from  the  conduct  of  a  party, 
bis  aotjs,  omissions,  modes  of  dealing  with  either 
property,  acceptance  of  rents  and  profits,  and 
the  like.— Owens  v.  Andrews.  131  P.  1004.  " 

Equity  hiss  never  laid  down  any  rules  deter- 
mining  what  conduct  shall  amount  to  an  Im- 
plied  election  to  take  under  a  wiU,-  and  each 
casft  must  depend  on  its  own  clrcumstantiea.'— Idj 

To  raise  an  inference  of  election  to  tak«  uhdet 
a  will  frtHu  the  party's  conduct  merdy.  It  must 
appeal'  that  she  knew  of  her  right  to  electioB, 
and  not  merely  that  the  Instrument  gave  sttteU 
right  and  she  had.  fnll  kuowledga  w.to  lSie 
propwty.-^Id.  ...  I 

S  793  (Kan.)  While,  under  the  expreSfl  proTi- 
BioDs  of  Gen.  Sb  1909,  i  9819,  it  is  essential 
that  the  probate  court  explain  to  a  widow  helF 
right,  both  under  and  not  under  her  husband's 
will,  it  is  only  eesential,  in  case  of  a  written 
consent  by  her  that  her  husband  dispose  of 
more  than  one-bait  of  hla  property  to  others, 
that  she  act  freely  and  understandingly. — Weis; 
ner  v.  Weisner,  131  P.  608. 

1796  (N.M.)  The  doctrine  of  estoppel  pre^ 
eludes  the  revocation  of  an  election  to  take  un- 
der a  will  only  where  there  is  a  resulting  Id- 
juiy,— Owens  v.  Andrews.  131  P.  1004. 

f  797  (Kan.)  Where  the  court  finds,  upon 
sufficient  testimony,  tbat  a  widow's  consent  to 
her  husband's  bequeatbing  more  than  one-half 
of  his  property  to  others  was  not  given  freely 
and  understandingly,  such  finding  will  not  be 
disturbed.— Weisner  v.  Weisner,  131  P.  608. 

<E)  Abatement. 

I  812  (Cal.)  Specific  derise  of  realty  to  grand- 
children, with  residuary  devise  over  to  the  son 
and  executor  of  testatrix,  whose  estate  was  suf- 
ficient to  pay  all  debts  and  expenses  of  admin- 
istration, held,  under  the  express  provision  of 
Code  Civ.  Proc  {  1563,  exempt  from  liability 
for  debts  and  expenses,  regardless  of  whether 
that  provision  conflicted  with  Ch:  Code,  |  13% 
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proridtiif  tba  ariet  of  liBbtli^  for  debts.— In 
re  De  Benud'i  Eitate,  181  P.  376. 

Mortgage  debt  of  tettatrix,  created  before  the 
ezecatton  of  her  will,  ktid  ai  much  a  "debt" 
within  the  probate  act  for  the  payment  of  debts 
as  an  unsecured  Uabilit;,  so  tnkt.  as  between  a 
residuary  legatee  and  specific  devuees  of  a  part 
of  the  realty,  the  former  was  first  chargrable 
Vith  the  mortgage  debt  without  credit  for  an 
amoont  paid  m  account  of  the  prindpaL— Id. 

(H)  Void,  I<apsed.  and  Forfeited  Devises 
and  Bevvest*.  and  Property  and 
Interests  Undisposed  of. 

J  856  (Colo.)  Where  a  testator  bequeathed 
150,000  to  a  home  and  liospitai  in  a  city  naued 
for  a  building  provided  the  donee  would  sup- 
port it,  otherwloe  to  revert  back  to  and  be 
divMed  among  certain  legatees,  on  the  primary 
^t  being  declared  void  as  depending  on  an  un* 
enforceable  condition  precedent,  the  money 
should  go  to  the  legatees  named  and  not  to  the 
residuary  legatee.— Board  of  R^ents  of  State 
UniveiBity  t.  Wilson,  181  P.  422. 

WITNESSES. 

See  Appeal  and  Error,  f|  206,  971,  904;  Dep- 
odtions;  Evidence;  New  Trial,  i  35. 

n.  OOMPETENOT. 

(A)  CapacltT  and  dnallfleatlona  In  Gen- 
eral. 

1 40  (Colo.)  Rev.  St  1008,  |  7273,  providing 
that  children  under  10  years  of  age  who  appear 
incapable  of  receiving  just  impressions  of  the 
facts  or  of  relating  them,  shall  not  testify,  im- 
plies that  the  competency  of  a  child  under  that 
age  is  addressed  to  the  sound  discretion  of  the 
trial  court— City  of  Victor  v.  Smilanich,  181 
P.  802. 

The  action  «f  the  trial  court  fn  permitting  a 
boy  about  ilx  years  old,  who  fairly  understood 
the  obUgati(Hi  of  an  oath  and  the  facts  which 
be  detailed,  to  testify,  is  not  an  abuse  of  dis- 
cretion.—Id. 

146  (Colo.)  la  a  urosecutiwi  for  embeasle- 
ment  against  aocuse^  who  dominated  an  Insd- 
T«nt  ooiporatloii,  the  fact  that  an  employe  oi 
the  inscuVent  corporation  had  been  supported, 
pending  triaL  by  the  one  who  procured  the 
prosecution  does  not  render  the  testinumy  ot 
that  employ^  iBoompetentr-Ls  Master  t.  Peo- 
ple, 181  P.  269. 

f  4a  (Okl.Cr.App.)  That  a  witness  has  been 
convicted  of  any  felony  except  perjury  does  not 
disqualify  him.— Price  v.  State,  131  P.  1102. 

1 52  (Okl.)  The  wife  is  incompetent  to  testify, 
where  husband  is  interested  in  the  result  of  the 
case,  though  the  action  is  in  the  name  ot  a 
third  party.— Western  Nat  Life  Ins.  Co.  v.  Wil- 
Uamson-Halsell-Fraaier  Co.,  181  P.  691. 

1 56  (Okl.)  Under  Comp.  Laws  1900.  |  5^2, 
a  wife  may  testify  concerning  a  transaction  in 
which  she  acted  as  her  husbsjid's  agent,  though 
her  husband  was  present  when  the  transaction 
occurred.— Western  Nat  Life  Ins.  Co.  v.  Wil- 
liamson-Halsell-rraxier  Co.,  131  P.  601. 

S  64  (Okl.)  Though  under  Comp.  Laws  1909, 
I  6842,  one  spouse  cannot  testify  against  the 
other  concemmg  privileged  communlcationB  ei- 
ther during  or  after  the  marital  relation  has 
ceased,  this  does  not  prevent  one  from  testify- 
ing against  the  other  after  the  marriage  rela- 
tion baa  terminated  regarding  independent  facts 
which  are  not  privileged  communications. — Ad- 
kins  V.  Wright,  131  P.  686. 

S  78  (Okl.)  Evidence  on  the  question  of  the 
wife's  competency  to  testify  heUi  to  show  that 
she  acted  as  her  husband's  agent  in  the  tranaac* 
don  on  which  her  testimony  was  sought— West- 
em  Nat.  Life  Ina  Co.  v.  WlUlamson-BalBell- 
Frazier  Co.,  131  P.  691. 

879  (Okl.)  The  competency  of  a  witness  is 
for  the  court  and  not  for  the  Juir. — Western 
Nat  Life  Ins.  Co.  v.  WiUiamson-HalseU-Frm* 
sier  Co.,  ISl  P.  691. 


(C)  TesttakOBT  at  Partlea  or  Vaswaas  Ka- 
terested,  for  or  aanMast  Xavreaeata- 
tivea,  SvrvlTors,  ar  SnoeoMiors  In  Tltla 
or  Intereat  ot  Persons  Deeeaeed  or  In- 
-  eonipetent. 

1  133  (CaLApp^)  In  an  action  hr  an  execu- 
tor to  quiet  title  to  realty  claimed  by  defendant 
under  a  deed  from  testator,  defendant  was  not 

rendered  incompetent  to  testify  as  to  conver- 
aatioDs  with  testator  in  his  lifetime,  by  Code 
Cir.  Proc.  {  1880,  subd.  3,  prohibiting  parties 
to  an  action  against  executors  or  administra- 
tors on  a  claim  against  the  state  trom  btUng 
witnesses. — Gemon  v.  Siason,  131  P.  8S. 

f  159  (Kan.)  The  surviving  husband  was  in- 
competent to  testify  to  a  conversation  with  tils 
wife,  since  deceased,  by  which  he  claimed  that 
the  postnuptial  contract  between  them,  that  he 
should  take  nothing  of  her  estate,  had  been 
abrogated.— Bberbart  v.  Bath.  131  P.  604. 

im  CaaaOoatial  Belatlona  aa«  FrtTUese« 
Comnvaleatioaa. 

8  195  (Okl.)  A  woman  cannot  testify  against 
her  former  hu8l>aud  concerning  any  communics'- 
tion  made  by  one  to  the  other  while  the  mar- 
ria^^atlon  existed.— Adkjns  t.  Wtigh^  131 

{219  ((Md.)  Testimony  of  a  phyaidan  ss  to 
any  communication  made  by  his  patient  as  to 
her  disease,  or  knowledge  obtained  by  him,  may 
be  given  under  Comp.  Laws  1909,  {  S842,  if 
thejwtient  testifies  on  the  same  subject-nUoeser 
y.  Peases  131  P.  S34. 

m.  EZAMIMATIOir. 
(A)  Taldas  Tas«laa«ar  Oanaval. 

i236  (CaLApp.)  On  the  issue  whether  an- 
er  route  for  an  irrigation  ditch  would  be 
less  burdensome  to  the  servient  estate  than  the 
route  established,  questions  to  a  fonner  owner 
of  the  servient  estate  whether  be  ever  had  any 
trouble  with  the  water  from  IJie  ditch  wei* 
indefinite  as  to  meaning  and  scope  and  pnxMilj 
excluded.-Browa      RatlU^  181  P.  769. 

1 240  (Kan.)  Where  a  witness  for  tiie  state 
testified  to  a  scufle,  it  was  error  to  exelode  as 
leading  a  question  asking  defendant  whecher  a 
scuffle  had  preceded  t^  shootinff.—- State  v. 
Alexander,  131  P.  139. 

1248  (Idah<d  Where  a  witness  was  asked 
under  what  arcumstences  he  saw  defendant, 
and  replied  that  the  porter  at  his  house  "point- 
ed him  out  to  me,  and  told  me  to  be  careful 
of  him,"  It  was  not  error  to  refuse  to  strike 
out  th«  answer  as  not  responslTS.— State  v.  Al- 
len, 131  P.  1112. 

{248  (Or.)  Where  the  court  hsd  ruled  that 
testimony  should  be  confined  to  or  about  a  cer- 
tain time,  and  a  witness  was  asked  what  a  cer^ 
tain  person  was  doing  atwnt  the  date  given,  a 
motion  to  strike  the  answer  unless  the  witness 
specified  the  time  was  properly  denied.— City  of 
Woodbum  v.  ApUn,  181  P.  B16. 

8248  (Wash.)  An  answer,  "Yes,  air,  it  was 
selling  at  $3  a  thousand,"  was  not  responsive 
to  a  question,  "Do  you  Know  wliat  timber  of 
that  quality  was  selling  for  in  the  market  at 
that  time?  Yon  can  say  whether  you  know  or 
not"— Hertxog  v.  SUr  Logging  Co^  131  P. 
806. 

(B)  Croaa-Biuinilnatlon  and  ILe-Examlna- 

tlon. 

{268  (Kan.)  On  croas^amination,  a  witness 
may  be  aaked  questions  to  test  bis  knowledge  aa 
to  the  matters  concerning  which  be  has  testi- 
fied, or  to  elicit  evidence  favorable  to  the  crosa- 
examiner,  If  the  questions  are  not  otherwise  oIk 
jectionable.— PoUey  t.  Kansas  City  OU  Co.,  131 
P.  077. 

(  268  (Mont)  It  was  error  to  restrict  defend- 
ant's  cross-examination  of  plaintiff's  witnesses 
as  to  matters  tending  to  throw  light  upon  any 
of  the  Issues  iuvolvoa.— Moss  t.  Qoodhait,  131 
P.  107L 
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1293^2  (Cal.)  In  view  of  Code  CIt.  Ptoc  i 
1763,  requiring  that  the  person  alleged  to  be 
incompetent  must  be  "produced  at  the  hearing** 
for  the  appointment  of  a  snardian,  the  al- 
leged inoompetent  may  be  called  aa  a  witneBS, 
as  against  the  objectloa  that  one  cannot  be 
compelled  to  be  a  witneaa  axainat  himself,  which 
only  applies  to  a  crimiiuu  pEoceeding.— In  n 
Oobnm,  131  P.  852. 

1 294  (Cal.)  That  eridence  given  might  ba 
detrimental  to  wltneai'  interest  in  another  pend* 
ing  litigation  ia  not  ground  for  tin  refuSNl  of  a 
irty  to  testify  in  a  apecial  proceeding.— In  n 
9um,  131  P.  852. 


IV.  OREDIBHtlTT,  IKPEACHMEIIT, 
COHTRADIOTIOXf.  AHD  GOB- 
BOBOBATIOn. 
(A>  Im  General. 

1 32 1  (Kan.)  It  was  discretionary  with  the 
court  to  permit  the  state  to  prove  that  a  wit- 
nesa  for  tbe  state  was  drunk  at  a  certain  time 
about  wUch  he  testified  both  on  direct  and  on 
cross  examination.— State  t.  Alexander,  181  P. 
139. 

|33M/z  (Wash.)  On  a  trial  for  adultery  with 
C,  where  she  testified  for  the  defense,  a 
copy  of  a  letter  couched  in  endearing  terms, 
which  she  admitted  writing  to  another  men 
and  intrusting  to  accused  unaddressed  for  de- 
livery, was  admissible  as  affecting  her  credi- 
bility.—Stete  T.  Moss,  130  F.  1132. 

(B)  Chmrmetev  and  Conduet  of  Wltnees. 

S  350  (Colo.)  In  a  criminal  prosecution,  where 
a  witness,  woo  had  been  incarcerated  with  ac- 
cused in  the  coonty  jail,  testified  to  a  coavena- 
tion  -with  accaseo,  It  was  not  error  for  the 
trial  court  to  refuse  to  malce  witness  state,  on 
cross-examination,  upon  what  charge  he  had 
been  incarcerated.— Le  Master  t.  People,  131 
P.  269. 

(O)  Intereet  mad  Blu  ot  Wltneu. 

{  372  (Cal.)  It  was  proper  in  proceedings  for 
the  appointment  of  a  guardian  for  an  alleged 
incompetent  to  aak  petitioner  on  croaa-examina- 
tion  bow  mach  money  be  had  spent  Itt  tbe  pro- 
ceeding.—In  re  Gobara,  131  P.  SG2. 

(D)  Ineuaaleteat  Stateasenta  fey  Witaeaa. 

1 379  (Colo.)  Where  a  sherife  testifies  orally 
in  support  ot  his  return  of  service  of  process, 
contradictory  statements  made  by  him  are  then 
admissible  for  the  purpose  of  impeaching  his 
testimony,  when  a  proper  foundation  has  been 
laid.— Pinnacle  Gold  Mining  Co.  t.  Fopst,  131 
P.  413. 

{380  (Or.)  In  an  action  on  a  liquor  dealer's 
bond,  plaintiff  can  introduce  affidavits  of  two 
of  its  witnesses  made  in  a  criminal  action  in 
regard  to  the  same  violation  of  law  to  explain 
the  apparent  inconsistency  of  using  such  wit- 
nesses who  gave  evidence  palpably  adverse  to 
the  plainUff.— aty  of  Woodbum  v.  Aplin.  181 
P.  516. 

8  383  (Kan.)  A  Witness  cannot  be  impeached 
by  contradiction  upon  a  collateral  matter 
brought  out  on  cross-examination.- State  t. 
Alexander,  131  P.  139. 

t388  (CaLApp.)  Under  Code  Civ.  Proc.  | 
Ki,  a  witness  cannot  be  impeached  by  show- 
ing UMit  he  testified  differently  at  the  pre- 
liminary examination,  without  showing  him  the 
transcrijpt  of  bis  testimony  then  taken,  though 
be  testified  at  that  time  through  an  interpreter. 
—People  V.  Lopez,  131  P.  1(W. 

(B)  Coatradfctlea   and   Corroboration  of 
Witness. 

f  398  (Ariz.}  On  a  criminal  .trial,  the  testi- 
mony of  a  witness,  given  on  a  prelimlnanr  ex- 
amination, could  not  be  contradicted  and  im- 


peached without  laying  >  fbundatl<m  Uidrefbr. 
—Webb  T.  State.  181  P.  Sm 

S  409  (Colo.)  A  witness  may  be  contradicted 
by  circumstances  as  well  ae  oy  statements  of 
others  contrary  to  his  own,  and  the  jury  and 
the  court  may  exercise  their  own  judgment  aa 
to  tlie  probative  value  of  Us  teBtun<my.— <^ty 
of  Victor  T.  Smilanich,  181  P.  892. 

WOMEN. 

See  Master  and  Servant,  1 13. 

WORDS  AND  PHRASES. 

"Acceaaory  before  tbe  hct"— Bhea  v.  State, 

(OkL  Cr.  App.)  131  P.  729. 
"Accommodation  party."— Noble   v.  Beeman- 

Spaulding-Woodward  Co.  (Or.)  131  P.  1006. 
"Acc<Hnplice8."— People  v.  Lawlor  (CaL  App.) 

131  P.  63. 

"Account  stated."— Atkinson  v.  Golden  Gate 
Tile  Co.  (Cal.  App.)  131  P.  107;  Rosen- 
baum  V.  McEwen  (Colo.  App.)  131  P.  780. 

"Adequate  facilities."— Seward  v.  Denver  &  R. 
G.  R.  Co.  (N.  M.)  131  P.  980. 

"Adverse  party."— Templeton  v.  Morrison  (Or.) 
181  P.  819. 

"Alimony."— Simpson  v.  Simpson  (CaL  App.) 
131  P.  99. 

"Amount  in  controvert."— State  v.  Superior 
Court  for  King  County  (WashO  181  P.  406. 

"And."— Lawton  v.  Morgan,  FUedner  ft  Boyce 
(Or.)  131  P.  314. 

"Any  person." — Benner  v.  Scandinavian  Amer- 
ican Bank  (Waab.)  181  P.  1149. 

"A^rehenaion.''— State  v.  Martin  (Kan.)  131 

"Arrest"— State  v.  Blartin  (Kan.)  131  P.  1190. 
"Art  or  trade."— Miller  v.  State  (Okl.  Or.  App.) 

181  P.  717. 
"Attractive  nuisance."— Charvos  v.  Salt  Lake 

City  (Utah)  181  P.  901. 
"Canning  fish."— State   v.  Fadflc  American 

Fisheries  (Wash.)  131  P.  452. 
"Cash  capital."— Union  Pac.  Life  Ins.  Co.  t. 

Ferguson  (Or.)  181  P.  1012. 
"Claims."— Bottlden  v.  Thompson  (CaL.  App.) 

181  P.  766. 
"Claims  arising  out  of  the  same  transaction." 

— Bonldeu  v.  lliomiwou  (CaL  App.)  181  P. 

"Consmt"— Weisner  v.  Weisner  (Kan.)  181  P. 
606. 

"Counaes."- Hersey  v.  Nelson  (MonL)  131  P. 
30. 

"County  powers."— Hers^  v.  Nelson  (MonL) 
1311*.  30. 

"I>ay."-Franldin  T.  State  (OU.  Or.  App.)  131 
P.  183. 

"Debt"— In  re  De  BemaTs  Estate  (CaL)  181  P. 

375.  ' 
"Decide  such  eases  on  their  merits.'*— Sewmrd 

V.  Denver  &  R.  O.  B.  Co.  (N.  M.)  131  P. 

"Defeasible."— Kinnegr  t.  Heatberington  (OkL) 
131  P.  1078.  a       I  -w 

"Dictum."— Boulden  v.  ThompBon  (CaL  App.) 

131  P.  765. 
"Election."— Owens  v.  Andrews  (N.  M.)  131  P. 

1004. 

"Eminent  domain." — Grover  Irrigation  &  Land 
Co.  V.  Lovella  Ditch,  Reservoir  &  Irriga- 
tion Co.,  131  P.  48. 

"Engaged  in  interstate  commerce."— Montgom- 
ery V.  Southern  Pac.  Co.  (Or.)  131  P.  507. 

"B|pert.;^— Miller  v.  Stete  (OkL  Cr.  App.)  131 

"Fail"— A.  Widemann  Ca  T.  Diggn  (CaL  App.) 
131  P.  882.  ^  ^ 

"Fence."— Midland  VaUey  B.  Go.  v.  Bryant 
(OkL)  131  P.  678. 

"Ferry  franchise."— Vallejo  Ferry  Co.  v.  Sola- 
no Aquatic  Club  (CaL)  181  F.  864. 
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"Final  judgment."— People  y.  Difltrict  Court 

of  Sixth  Judicial  Dial.  (Colo.)  131  P.  424; 

State  V,  Superior  Court  for  King  County 

(Wash.)  131  P.  1136. 
"Fixed  or  detenninable  time.**— De  Oroat  T. 

Focht  (OU.)  131  P.  172. 
"Founded    on."— SpriDshettl    t.  Habnewald 

(Colo.)  131  P.  200.  ' 
"Funeral    expenses."— Nelson    v.  Schoonover 

(Kan.)  131  P.  147. 
"Gambling."— State   t.   Anthony  Fair  Aw'n 

(Kan.)  131  P.  626:  Salt  IaIc?  Oity  t.  Doran 

(Utah)  Id.  636. 
"General  circulation."— In  re  Green  (Cal.  App.) 

131  P.  »1. 

"Gravity  flow.*'— Pmco  Reclamation  Co.  T. 
Rankert  (Wash.)  131  P.  1143. 

"Immediately  set  down  for  triaL" — State  r.  Med- 
ler  (N.  M.)  131  P.  976, 

"Incompetent,  mentally  incompetent,  and  in- 
capable."—In  »  Cobum  (Cat.)  131  P.  352. 

"Independent  contracftor.*'— Simila  v.  North- 
western Improrement  Co.  (Waab.)  131  P. 
831. 

'Indorser."— Noble  v.  Beeman-Spaulding-Wood- 
ward  Co.  (Or.)  131  P.  1006. 

"Invoice  purchase  price."— Swisher  v.  Donn 
,  (Kan.)  131  P.  571. 

"Itinerant  merchant."— Ex  parte  Stoddard 
(Nev.)  131  P.  133. 

"Jeopardy."— Rupert  v.  State  (Okl.  Or.  App.) 
131  P.  713. 

"Larceny."- John  Clarke  v.  Fidelito  &  De- 
posit Co.  of  Maryland  (Wash.)  131  P.  468. . 

"Local  law."— Hersey  v.  Nelson  (Mont)  131  P. 

3a 

"Look  oat**— Sterner  t.  Issitt  (Kan.)  131  P. 
651. 

"Malicious  prosecution."— Foltz  v.  Buck  (Kan.) 
131  P.  587. 

"Manner."— Williams  v.  Pomona  Valley  Hos- 
pital Ass'n  (Gal.  App.)  131  P.  888. 

"Manufacturing  establiehment." — Bubb  v.  Mis- 
souri, K.  &  T.  Ry.  Co.  (Kan.).  131  P.  575. 

"Merits."— Seward  v.  Denver  St  B.  G.  B.  Gp. 
(N,  M.)  131  P.  980. 

"Minutes  of  the  court"— Moore  v.  Butte  Elec- 
tric Ry.  Co.  (Mont.)  131  I'.  635. 

"Misrepresentation  in  bad  faith."— Continental 
Casualty  Co.  v.  Owen  (Okl.)  131  P.  10S4. 

"More  or  less."- Maffet  v.  Scbaar  (Kan.)  131 
P.  589. 

"ManiciiMtl.''— Hersey  t.  Nelson  (Mont)  131  P. 
30. 

"Municipal  corporation." — Hersey  t.  Nelson 
(Mont.)  131  P.  30. 

"Navigable  or  floatable  stream." — Sumner  Lum- 
ber &  Shingle  Co.  v.  Pacific  Coast  Power 
Co.  (Wash.)  131  P.  220. 

"Nwotifible  instrument"— Quast  T>  BockUb 
(Wash.)  131  P.  202. 

"New  acquisition."— Pigeon  v.  Buck  (Okl.)  131 
P.  1083. 

"Novation."— Young  v.  Benton  (Cal.  App.)  131 
P.  1061. 

"Nnisanee."— Wolfe  v.  Abbott  (Colo.)  131  P. 
386. 

"Obstructiona."— La    Caff    v.  Boslyn-Gaicade 

Coal  Co.  (Wash.)  131  P.  194. 
"Olmraphic  will."— In   re  Anthony's  ESstate 

(Cal.  App.)  131  P.  96. 
"Pandering."— People  v.  Lawlor  (CaL  App.)  131 
P.  63. 

"Paving."- Heath  v.  Seattle  Taxicab  Co.  (Wash.) 
181  P.  843. 

"Perju^'— Miller  t.  State  (OU.  Or.  App.)  131 


"Power  conpled  with  an  Interest"— Chase 

Chapman  (Kan.)  131  P.  615. 
"Quotient  verdict"— Hull  v.  Larson  (Ariz.)  131 

P.  668. 

"Bape."-Watson  v.  Taylor  (OkL)  131  P.  922; 
Bouie  V.  State  (OkL  Cr.  App.)  Id.  953. 

"Bane  in  second  d^ree."~Morns  v.  State  (OkL 
dr.  App.)  131  P.  731, 

"Beal  property." — Copeland  t.  Fairview  Land 
&  Water  Co.  (Cal.)  131  P.  119. 

"Beas<»uible  care." — Williams  t.  City  of  Spo- 
kane (Wash.)  181  P.  833. 

"Bestaurant"— City  and  Connty  of  San  Fran- 
cisco v.  Larsen  (Cal.)  131  P.  366. 

"Self-executing  provision."— Cleary  t.  Klncald 
(Idaho)  131  P.  1117. 

"Serious  illnesB."— Continental  Casualty  Co. 
■  T.  Owen  (Okl.)  131  P.  1084. 

"Session."— Curry  v.  McCaffery  (Mont)  131 
P.  673. 

"Shore  land."— Hange  T.  Walton  (Wash.)  131 
P.  248. 

"Special  law."— HeiMy  v.  Nelson  (Mont)  131 

P.  30. 

"Specific  legacy."— In  ra  De  Bemal'i  Estate 

(Cal.)  131  P.  375. 
"Suspected."— Cheek  v.  Missouri,  K.  &  T.  By. 

Co.  (Kan.)  131  P.  617. 
"Term.'*-Curry  v.  McCaffery  (Mont)  131  P. 

673. 

"Terms  and  conditions."- Aid's  Estate  v.  Ap- 
pUng  (Kan.)  131  P.  569. 

"Town?'— Stote  v.  Dale  (MonL)  131  P.  670. 

"Transact  business."- Strandall  v.  Alaska  Lum- 
ber Co.  (Wash.)  131  P.  211. 

"Unknown  heirs."— Phillips  t.  Tompson  (Wash.) 
131  P.  481. 

"Water."— Copeland  v.  Fairview  land  ft  Water 

Co.  (Cal.)  131  P.  119. 
"Willful  failure."— Cheek  t.  Ifissourl.  K.  ft  T. 

Ry.  Co.  (Kan.)  131  P.  617. 
"Willfully  false,  fraudulent,  or  misleading.'*— 

Continental  (^nalty  Co.  t.  Owen  tf)kl.)  131 

P.  1084.  ■ 

WORK  AND  UBOR. 

See  Mechanics*  Liens. 

S  6  (Kan.)  Where  plaintiff,  a  minor,  lived  with 
defendant  as  a  member  of  his  family  and  re- 
ceived the  same  treatment  as  would  be  accord- 
ed to  a  son,'  he  is  not  entitled  to  compensation 
for  services  rendered  without  any  agreement  or 
understanding  that  be  was  to  be  paid. — Lowe 
V.  Weaver.  131  P.  142. 

1 28  (Cal.App.)  In  an  action  for  compensation 
for  work  and  labor  and  money  due,  evidence 
held  sufficient  to  support  a  finding  for  plaiotifl! 
and  to  warrant  the  denial  of  defendant  s  couqi 
teTclaim.~Keni8on  T.  (^amidwll,  131  P.  89. 

1 30  (Kan.)  In  an  action  by  a  minor  for  serv* 
tees  rendered  by  him  to  defendant  with  whom 
he  made  his  home,  held,  that  findings  which 
were  contradictory  on  the  question  whether 
plaintiff  and  defendant  stood  to  each  other  in  a 
family  relation  will  not  support  a  jadnneDt  for 
plaintiff.— Lowe  v.  Weaver,  131  P.  l4& 

WRITS. 

See  Attachment;  Certiorari;  Execution;  Gar- 
.  nishment;  Injunction;  Mandamus;  Process; 

Prohibition;  Beplevin. 
Of  error,  aee  .^peal  and  Brror. 
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